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i\.  In  General,  2r*(> 

]).  Time  of  Acceptance  and  Removal,  256 

c.  Refusal  or  Failure  to  Accept  or  Ixemore,  257 

d.  Excuses  For  Failure  to  Accept  or  Remooe,  257 

2.  Acts  Constituting  Acceptance,  258 

:i.  7/1  General,  258 

b.  Acts  of  Ownership,  258 

(i)  In  General,  258 
(ii)  Retention  and  Use,  259 
(ill)  Dealing  in  tJie  Goods,259 

c.  Failure  to  Reject  or  Return  Goods,  260 

3.  Effect  of  Acceptance,  260 

4.  Evidence:2(M 

5.  Questions  For  Jury,  262 
D.  Pai/nient,  262 

1.  Obligation  to  Pay,  262 

2.  Demand,  264 

3.  Sales  For  Cash,  264 

a.  In  General,2Q4. 

b.  Delivery  in  Instalments,  265 

4.  >Sa/es  o/i  Credit,  266 

a.  /ai  General,  266 

b.  ^('r/??.  o/  C?-erf^.7,  267 

5.  Mode  and  Sufficiency  of  Payment  or  Tender,  267 

a.  In  General,  267 

b.  Notes  or  Other  Obligations,  269 

c.  Deductions,  270 

d.  Tender,  271 

e.  Interest,  272 

f.  Evidence,  272 

6.  Default  and  Excuses  Therefor,  272 

7.  TFau'er  o/  Default,  273 

VI.  OPERATION  AND  EFFECT,  274 

A.  Transfer  of  Title,  274 

1.  /n  General,  274 

a.  Executory  and  Executed  Contracts,  274 

b.  Goods  Not  in  Existence  or  Not  Acquired,  276 

2.  Specific  Goods,  277 

a.  Intention,  of  Parties,  277 

b.  Illegality,  Fraud,  or  Insolvency,  278 

c.  Unconditional  Sale,  279 

d.  Ac^s  Which  Must  Be  Done  Before  Title  Passes,  281 

(i)  In  General,  281 

(ii)  Where  Goods  Are  to  Be  Put  in  Deliverable  State,  2 82 
(ill)  Ascertainment  of  Price,  283 

(a)  Weighing,  Measuring,  or  Testing,  283 

(1)  In  General,  283 

(2)  Delivery   Before    Weighing,  Measuring. 

or  Testing,  286 

(3)  Loss  or  Destruction  of  Goods  Before  Act 

Is  Done,  287 

(b)  Other  Modes  of  Ascertaining  Price,  287 

(c)  Arithmetical  Calculation  of  Price,  288 

(iv)  Weighing,  Measwring,  or  Testing  For  Other  Purposes,  288 
(v)  Inspection  to  Determine  Quality,  288 

e.  Sale  on  Trial  or  Approval,  289 
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f.  Sale  or  Return,  290 

g.  Consignment  For  Sale,  290 

3.  Goods  or  Articles  Not  Ascertained,  291 

a.  In  General,  291 

b.  Goods  Part  of  a  Specific  Mass,  292 

(i)  In  General,  292 

(ii)  Constituents  of  Mass  Different,  292 
(ill)  Constituents  of  Mass  Uniform  or  Alike,  293 

c.  Goods  Not  Part  of  Specific  Mass,  295 

d.  Selection,  Separation,  or  Appropriation,  296 

(i)  In  General,  296 

(li)  Acts  Constituting  Appropriation,  296 
(ill)  Person  Making  Appropriation,  297 
(iv)  Operation  and  Effect,  298 

e.  Goods  to  Be  Manufactured  or  Produced,  299 

(i)  In  General,  299 

(ii)  Necessity  of  Delivery  and  Acceptance,  300 
(ill)  Crops  or  Animals  to  Be  Grown  or  Produced,  302 

4.  Delivery  of  Goods,  302 

a.  Necessity  of  Delivery,  302 

(i)  As  Between  the  Parties,  302 
(ii)  As  to  Third  Persons,  304 

(a)  In  General,  304 

(b)  Change  of  Possession,  304 

b.  Effect  of  Delivery,  305 

c.  Mode  and  Sufficiency  of  Delivery  and  Change  of  Possession,  308 

(i)  In  General,  308 

(ii)  Time  of  Delivery  or  Change  of  Possession,  310 
(ill)  Property  in  Possession  of  Buyer,  311 
(iv)  Property  in  Possession  of  Third  Person,  311 
(v)  Property  Remaining  in  Possession  of  Seller,  313 
(vi)  Segregation  and  Setting  Apart,  315 
(vii)  Pointing  Out  or  Placing  Goods  at  Disposal  of  Buyer,  315 
(viii)  Delivery  To  or  Through  Carrier,  316 

(a)  In  General,  316 

(b)  Where  Goods  Are  to  Be  Carried  to  Place  of 

Delivery,  318 
(ix)  Delivery  to  Third  Person,  319 
(x)  Constructive  or  Symbolical  Delivery,  319 

(a)  In  General,  319 

(b)  Warehouse  Receipt  or  Order,  320 

(c)  Bill  of  Lading  or  Shipping  Receipt,  321 
(xi)  Partial  Delivery,  321 

5.  Payment  of  Price,  322 

a.  In  General,  322 

b.  Sale  on  Credit,  323 

c.  When  Sale  Is  For  Cash,  323 

d.  When  Note  or  Security  Is  to  Be  Given,  326 

e.  Waiver  of  Payment,  327 

(i)  In  General,  327 

(ii)  Conditional  Delivery,  328 
(ill)  Delivery  to  Carrier,  330 

f .  Effect  qf  Payment  or  Tender,  330 

(i)  In  General,  330 
(ii)  Part  Payment,  331 
(ill)  Tender  of  Payment,  331 

6.  Reservation  of  Right  of  Property,  332 
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a.  In  General,  332 

b.  Consignment  to  Seller  or  His  Order,  332  " 

c.  Consignment  to  Buyer,  333 

d.  Bill  of  Lading  With  Draft  Attached,  333 

e.  Shipment  C.  0.  D.,  335 

7.  Bill  of  Sale  or  Other  Conveyance,  335 

a.  In  General,  335 

b.  Registration,  337 

8.  Reconveyance  to  Seller,  338 

a.  In  General,  338 

b.  Agreements  For  Repurchase  and  Reconveyance,  339 

9.  Rights  and  Liabilities  of  Parties,  340 

a.  Title  and  Right  of  Buyer,  340 

(i)  In  General,  340 
(ii)  Priorities,  342 

(ill)  Purchasers  From  Buyer,  342 

b.  Risk  of  Loss  or  Injury,  343 

(i)  In  General,  343 

(ii)  Before  Delivery,  343 
(ill)  After  Delivery,  344 

B.  Bona  Fide  Purchasers,  345 

1.  Who  Are  Bona  Fide  Purchasers,  345 

a.  In  General,  345 

b.  Title  of  Purchaser,  345 

c.  Notice,  346 

(i)  In  General,  346 

(ii)  What  Constitutes  Notice,  347 

(a)  In  General,  347 

(b)  Actual  or  Constructive  Notice,  348 

(c)  Facts  Putting  Purchaser  on  Inquiry,  348 

(d)  Filing  and  Registration,  350 

(e)  Judicial  Records  and  Proceedings,  351 

d.  Consideration,  351 

(i)  In  General,  351 
(ii)  Payment  of  Value,  351 

(a)  In  General,  351 

(b)  Payment  by  Note,  352 

(c)  Purchase  on  Credit,  352 

(d)  Preexisting  Debt,  353 

(ill)  Creditors  as  Bona  Fide  Purchasers,  355 

2.  Rights  and  Liabilities,  355 

a.  In  General,  355 

b.  Validity  of  Seller's  Title,  356 

c.  Purchase  From  One  Having  No  Title,  857 

d.  Purchase  in  Market  Overt,  358 

e.  Effect  of  Delivery,  359 

f .  Misrepresentation  and  Fraud,  359 

g.  Property  Procured  by  Wrongful  or  Felonious  Acts,  361 

h.  Stolen  Property,  362 

i.  Purchase  From  Bailee,  362 
j.  Purchase  From  Trustee,  363 
k.  Purchase  From  Agent,  363 

1.  Purchase  From  Bona  Fide  Purchaser,  363 
m.  Bona  Fide  Purchase  From  Purchaser  With  Notice,  364 

3.  Actions,  364 

a.  In  Genercd,  364 

b.  Pleading,  364 
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c.  Evidence,  364 

(i)  Burden  of  Proof,  304 
(ii)  Admissibility,  365 
(ill)  Weight  and  Su  ftcienci/,  365 

VIL  WARRANTIES,  365 

A.  Definition,  365 

B.  Nature  of  Warranty,  3Q6 

1.  In  General,  366 

2.  Executed  or  Executory  Contracts,  367 

3.  Distinguished  From  Other  Grounds  of  Liability,  367 

a.  In  General,  367 

b.  N on- Performance,  367 

c.  Conditions,  368 

d.  Misrepresentations  and  Fraud,  368 

4.  Subjects  of  Warranty,  369 

5.  Parties,  369 

a.  Persons  Liable,  369 

b.  Persons  Who  May  Rely  on  Warranty,  370 

6.  Consideration,  371 

C.  Express  Warranties,  372 

1 .  /?z  General,  372 

2.  Warranty  as  Part  of  the  Contract,  372 

3.  TFor<is  Importing  Warranty,  373 

4.  Intention  of  Parties,  374 

5.  Necessity  For  Reliance  on  Warranty,  376 

6.  Knowledge  of  Defects,  376 

a.  0/  Buyer,  376 

(i)  Obvious  and  Latent  Defects,  376 

(ii)  Inspection,  Examination,  or  Test,  378 

b.  Of  Seller,  378 

7.  Exclusion  of  W arranty  by  Written  Instrument,  379 

8.  Descriptive  Recitals  in  Instrument   Containing   Express  War- 

ranty, 381 

9.  Statements  Constituting  Warranties,  381 

a.  In  General,  381 

b.  Statements  of  Opinion  or  Commendation,  383 

c.  Matter  of  Description,  384 

cl.  Statements  in  Catalogues  and  Other  Advertisements,  385 

e.  Statements  as  to  Quality  or  Condition,  386 

(i)  In  General,  386 

(ii)  Soundness,  388 

(ill)  Fitness  For  Purpose,  388 

(iv)  Comparison  With  Sample  or  Other  Goods,  389 

f .  Statements  as  to  Title,  389 

g.  Statements  as  to  Value, '390 

h.  Statements  as  to  Quantity,  390 

D.  Implied  Warranties,  390 

1.  In  General,  390 

2.  Effect  of  Custom  or  Usage,  391 

3.  Written  Contracts,  391 

4.  Exclusion  by  Express  Warranty,  392 

5.  Refusal  to  Warrant,  393 

6.  Subjects  of  Implied  Warranty,  393 

a.  /n  General,  393 

b.  raZe,  393 

(i)  In  General,  393 
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(ii)  Possession  of  Seller,  395 
(ill)  Knowledge  of  Defects,  396 

(iv)  Sale  of  Patented  Article,  396 
(v)  Official  Sales,  396 

c.  Genuineness,  396 

d.  Merchantability,  397 

e.  Quality,  397 

(i)  in  General,  397 

(ii)  Deterioration  During  Shipment,  399 
(ill)  Fitness  For  Particular  Purpose,  399 
(iv)  Scde  by  Producer  or  Manufacturer,  401 

(v)  Sale  by  Description,  403 
(vi)  Sale  by  Sample,  405 

(vii)  Sale  of  Provisions,  406 
(viii)  Sale  of  Machinery,  408 
(ix)  Sale  of  Seeds,  409 
(x)  Sale  of  Fertilizers,  409 
(xi)  Knowledge  of  Defects,  409 

(a)  In  General,  409 

(b)  Inspection  by  Buyer,  410 

(c)  Obvious  and  Latent  Defects,  411 
J].  Construction  and  Scope  of  Warranties,  412 

1.  In  General,  412 

2.  Conditions  and  Limitations,  413 

3.  Time  to  Which  Warranty  Relates,  414 

4.  Duration  of  Warranty,  415 

5.  Warranty  of  Title,  416 

6.  Warranty  of  Quality  and  Fitness  For  Purpose,  418 

a.  In  General,  418 

b.  Use  of  Article,  420 

c.  Warranty  of  Whole  as  Warranty  of  Part,  421 

d.  Warranty  of  Soundness,  422 

7.  Warranty  of  Merchantability,  423  ■ 

F.  Effect  of  Breach,  423 

G.  Notice  of  Defects  to  Seller,  423 

1.  In  General,  423 

2.  Time  of  Giving  Notice,  424. 

3.  Mode  and  Sufficiency  of  Notice,  425 

4.  Waiver  of  Notice,  427 

II.  Opportunity  to  Remedy  Defects,  428 
I.  Waiver  of  Breach  of  Warranty,  429 

1.  In  General,  429 

2.  Failure  to  Give  Notice  of  Defects,  429 

3.  Acceptance  or  Retention  of  Goods,  430 

a.  /n  General,  430 

b.  Effect  of  Special  Provisions  in  the  Contract  of  Sale,  432 

c.  Retention  and  Use  Induced  by  Request  of  Seller,  433 

4.  Payment  of  Price,  433 

J.  Remedies  For  Breach  of  Warranty,  434 

1.  In  General,  434 

2.  Return  of  Goods,  434 

a.  /n  General,  434 

b.  J.S  a  Condition  Precedent,  435 

c.  Under  Provisions  of  Contract,  437 

d.  Time  o/  Return,  439 

e.  Mode  and  Sufficiency  of  Return,  439 

f .  Waiver  or  Refusal  by  Seller,  440 
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3.  Actions  and-  Counter- Claims  For  Breach  of  Warranty,  441 

a.  Right  of  Actio7i,  441 

b.  Right  to  Defend,  Counter- Claim,  or  Recoup  in  Action  by 

Seller,  441 
(i)  In  General,  441 

(ii)  Separate  or  Distinct  Transactions,  442 
(ill)  Persons  Against  Whom  Defense  or  Counter-Claim  May 

Be  Pleaded,  443 
(iv)  Time  When  Counter-Claim  Must  Be  Made,  443 
(v)  Extent  of  Recovery,  443 
Form  of  Action,  443 


d.  Election  of  Remedy,  444 


e. 


Conditions  Precedent,  445 

f.  Defenses,  446 

g.  Parties,  446 

h.  Pleading,  446 

(i)  In  General,  446 
(ii)  Existence  of  Warranty,  447 

(a)  In  General,  447 

(b)  Affirmation  or  Promise,  448 

(c)  Consideration,  449 
(ill)  Scienter,  449 

(iv)  Inducement  and  Reliance,  450 
(v)  Character  of  Defects,  450 

(vi)  Breach,  450 
(vii)  Damages,  451 
(viii)  Matters  in  Defense,  452 

i.  Issues  and  Proof,  453 

(i)  In  General,  453 

(ii)  General  Issue  or  General  Denial,  453 
(ill)  Nature  and  Grounds  of  Action,  453 
(iv)  Form,  Nature,  and  Extent  of  Warranty,  454 

(v)  Breach,  454 
(vi)  Damages,  454 

(vii)  Matters  to  Be  Proved,  455 
(viii)  Variance,  455 

(a)  Existence  and  Terms  of  Warranty,  455 

(b)  Consideration,  456 

(c)  Breach  and  Notice  Thereof,  456 
j.  Evidence,  457 

(i)  Presumptions  and  Burden  of  Proof,  457 
(ii)  Admissibility,  458 

(a)  Existence  of  Warranty,  458 

(b)  Breach  of  Warranty,  460 

(1)  In  General,  460 

(2)  Trial  or  Test,  461 

(3)  Comparison  With  Other  Articles,  462 

(4)  Condition  Before  and  After  Sale,  462 

(5)  Repairs,  463 

(c)  Damages,  463 

(ill)  Weight  and  Sufficiency,  464 
k.  Damages,  465 

(i)  In  General,  465 

(ii)  Time  and  Place  by  Which  Determinable,  467 
(ill)  Difference  in  Value,  468 
(iv)  Price,  471 
(v)  Profits,  472 
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(vi)  Expenses,  472 

(a)  In  General,  472 

(b)  Caring  or  A  voiding  Consequences  of  Defects,  474 
(vii)  Effect  of  Resale,  475 

(viii)  Interest,  476 
(ix)  Injuries  to  Property,  476 
(x)  Injuries  to  Business,  478 
(xi)  Personal  Injuries,  478 
(xii)  Sale  of  Seeds  or  Plants,  479 
(xiii)  Warranty  of  Title,  479 
1.  Trial,  481 

(i)  In  General,  481 
(ii)  Questions  For  Jury,  481 

(a)  Existence  and  Scope  of  Warranty,  481 

(b)  Breach  of  Warranty  and  Damages  Therefor,  482 

(c)  Notice  of  Defects  and  Return  of  Goods,  483 

(d)  Waiver,  483 
(III)  Instructions,  483 

(iv)  Verdict  and  Findings,  485 
(v)  Judgment,  485 
(vi)  Review,  485 

VIII.  Remedies  of  Seller,  486 

A.  Lien,  486 

1.  Manner  of  Creation,  486 

a.  Arising  From  Possession,  486 

b.  Reserved  in  Contract,  487 

c.  Statutory  Lien,  487 

2.  Extent  of  Lien,  488 

3.  Priorities,  489 

4.  Waiver  or  Loss  of  Lien  and  Revival,  489 

a.  General  Rules,  489 

b.  E'^ec^  o/  Delivery  of  Goods,  491 

5.  Enforcement,  492 

B.  Stoppage  In  Transitu,  493 

1.  Nature  of  Right,  493 

2.  Insolvency  of  Buyer  as  Basis  of  Right,  494 

3.  Property  Subject  to  Stoppage,  495 

4.  Who  May  Exercise  Right,  496 

5.  Against  Whom  Right  May  Be  Exercised,  497 

6.  Duration  and  Termination  of  Transit;  Delivery,  499 

a.  General  Rules;  Delivery  to  Buyer  or  Subpurchaser,  499 

b.  Partial  Delivery,  500 

c.  Delivery  to  Agent  or  Warehouseman,  500 

d.  Delivery  on  Buyer^s  Ship,  501 

e.  Delivery  to  Carrier,  and  Possession  of  Carrier  After  Arrival 

at  Destination,  502 

f.  Entry  in  Custom-House  or  Deposit  in  Bonded  Warehouse,  503 

g.  Interception  of  Goods  by  Buyer  and  Reshipment,  504 

7.  Waiver  or  Loss  of  Right,  504 

8.  Enforcement,  505 

9.  Operation  and  Effect,  506 

C.  Recovery  of  Goods  or  Their  Proceeds,  506 

1.  Nature  and  Grounds  of  Right,  506 

2.  Effect  of  Misrepresentation  or  Fraud  of  Buyer,  508 

3.  Change  of  Form  or  Intermixture  With  Other  Goods,  510 

4.  Right  to  Follow  Proceeds,  510 
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5.  Estoppel,  Waiver,  or  Ratification,  510 

a.  General  Rules,  510 

b.  Effect  of  Election  of  Inconsistent  Remedy,  511 

6.  Actions,  512 

a.  Right  of  Action,  512 

b.  Conditions  Precedent,  513 

(i)  Demand,  513 

(ii)  Restoration  of  Consideration,  513 

c.  Defenses  and  Offsets,  515 

d.  Time  to  Sue,  Limitations,  and  Laches,  515 

e.  Parties,  515 

f.  Pleading,  516 

(i)  Declaration  or  Complaint,  51(5 

(ii)  Plea  or  Answer,  516 

g.  Evidence,  516 

(i)  Presumption  and  Burden  of  Proof,  516 

(ii)  Admissihilitij ,  517 

(ill)  Weight  and  Sufficiency,  518 

h.  Trial,  518 

i.  Judgment  and  Amount  of  Recovery,  510 

D.  Resale,  519 

1.  Existence  of  Right,  519 

a.  /?i  England,  519 

b.  /ti  ^/le  United  States,  520 

2.  Necessity  of  Notice,  522 

3.  Afoo^e  anc?  Conduct  of  Resale,  523 

4.  Time  and  Place,  524 

5.  Actions,  525 

E.  Actions  For  Price  or  Value,  526 

1.  Right  of  Action,  526 

a.  In  General,  526 

b.  TT/ien  Right  Accrues,  528 

(i)  /n  General,  528 

(ii)  iSaZe  0/1  Credit;  Note  or  Security,  528 

c.  Persons  WJio  May  Sue,  530 

d.  Persons  Liable,  531 

e.  Conditions  Precedent,  531 

(i)  In  General;  Performance  by  Seller,  531 

(ii)  Demand,  533 

2.  Nature  and  Form  of  Action,  534 

a.  /ti  General,  534 

b.  Assumpsit,  535 

(i)  /7i  General,  535 

(ii)  ^4s  Depending  Upon  Mode  of  Payment,  535 

3.  Election  of  Remedy,  536 

4.  Defense  and  Offsets,  537 

a.  Defense,  537 

(i)  General,  537 

(ii)  Misrepresentation  or  Fraud,  539 
(ill)  Failure  of  Consideration,  539 

(a)  /n  General,  539 

(b)  B?/  Failure  of  Title,  541 

(iv)  Condition  Precedent  to  Interposition  of  Defense,  542 

b.  Recoupment,  Set-Off,  and  Counter- Claim,  543 

(i)  General  Rules,  543 

(ii)  Default  in  Performance  by  Seller;  Deficiency  in  Qaan- 

tity  or  Quality,  545 
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(in)  Expenses,  547 

(iv)  Conditions  Precedent  to  Interposing  Counter-Claim,  54S 

5.  Venue,  548 

6.  Parties,  548 

7.  Pleading,  549 

a.  Declaration  or  Complaint,  549 

(i)  /vi  General,  549 
(ii)  Particidar  Averments,  550 

b.  P^cft,  A7isw;er,  o?^  Affidavit  of  Defense,  553 

(i)  In  General,  553 
(ii)  Particidar  Averments,  555 

(a)  Existence  and  Nature  of  Contrdcl,  555 

(b)  Misrepresentation  and  Eraud,  555 

(c)  Defects  in  Quality,  556 

(d)  Rescission  and  Return  of  Goods,  557 

(e)  Recoupment,  Set-Off,  and  Counter-Claim,  558 

c.  Reply,  559 

d.  Issues,  Proof,  and  Variance,  559 

(i)  Issues  and  Proof,  559 

(a)  Di  General,  559 

(b)  General  Issue  or  General  Den  ial,  560 

(c)  Parties  to  the  Contract,  562 

(d)  Fraud  and  Misrepresentation,  562 
(ii)  Variance,  562 

8.  Evidence,  564 

a.  Presumptions  and  Burden  of  Proof,  564 

b.  Admissibility,  566 

(i)  Existence  and  Terms  of  Contract,  566 
(ii)  Parties,  567 
(in)  Price  or  V alue,  568 
(iv)  Rescission,  569 
(y)  Delivery  and  Acceptance,  569 
(vi)  Quantity,  569 
(vii)  Quality,  570 
(viii)  Payment,  571 

c.  Weight  aiid  Sufficiency,  571 

(i)  T'o  Warrant  Recovery  by  Plaintiff,  571 
(ii)  As  to  Matters  of  Defense,  573 

9.  jTria^,  574 

a.  In  Genercd,  574 

b.  Instructions,  576 

10.  Verdict,  Judgment,  and  Amount  of  Recovery,  578 

a.  V erdict  and  Findings,  578 

b.  Judgment,  579 

c.  Amount  of  Recovery,  579 

d.  Review,  582 

F.  Actions  For  Damages,  583 

1.  i^ig'/i^  o/  Action,  583 

2.  Conditions  Precedent,  584 

3.  Defenses,  585 

4.  TF/ien  i^i^/i^  o/  Action  Accrues,  586 

5.  Pleading,  586 

a.  Declaration  or  Complaint,  586 

b.  PZea  0)^  A/isK^e?-,  588 

c.  Issues,  Proof,  and  Variance,  588 

6.  Evidence,  589 

a.  Burden  of  Proof,  589 
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b.  Admissibility,  589 

c.  Weight  and  Sufficiency,  591 

7.  Damages,  591 

a.  /?i  General,  591 

b.  N on- Acceptance  of  Goods,  592 

(i)  /rt  General,  592 

(ii)  Goo(is  to  i^e  Procured  or  Manufactured,  594 
(ill)  £'/ed  o/  Resale,  597 
(iv)  Expenses,  599 

(v)  IF/iere  Ti^Ze  i/as  Passed,  599 
(vi)  Computatio7i  of  Damages,  599 

c.  Failure  to  Give  Note  or  Other  Property  For  Price,  600 

8.  Trial,  GOO 

a.  Questions  For  Jury,  600 

b.  Instructions,  601 

c.  Verdict  and  Findings,  601 

IX.  REMEDIES  OF  BUYER,  602 

A.  Recovery  of  Price,  602 

1.  Right  of  Action,  602 

a.  /?!  General,  602 

b.  Failure  of  Consideration,  602 

c.  Misrepresentation  and  Fraud,  603 

d.  No7i-Delivery  of  Goods,  003 

e.  Defects  in  Quality,  604 

f.  Payment  in  Excess,  604 

g.  Payment  V oluntarily  or  U nder  Protest,  605 

h.  Default  or  Fraud  of  Buyer,  605 

i.  Return  of  Goods  to  Seller,  606 

2.  Form  of  Remedy,  606 

3.  Conditions  Precedent,  607 

a.  /7i  General,  607 

b.  Demand,  607 

c.  Rescission  and  Restoration  of  Goods,  607 

4.  Defenses,  608 

5.  Parties,  609 

6.  Pleading,  609 

a.  /n  General,  609 

b.  Issues,  Proof,  and  Variance,  609 

7.  Evidence,  610 

8.  Tna^,  611 

9.  Judgment  and  Amount  of  Recovery,  611 

B.  Recovery  of  Goods,  612 

1.  i^i^/i^  o/  Action,  612 

2.  Conditions  Precedent,  613 

3.  Defenses,  613 

4.  Pleading,  613 

5.  Evidence,  614 

6.  Tna^  and  Judgment,  614 

C.  Actions  For  Breach  of  Contract,  615 

1.  i^igf/i^  o/  Actioji,  615 

a.  /n  General,  615  - 

b.  Non-Delivery  or  Delay,  615 

c.  Deficiency  in  Quantity,  617 

d.  Delivery  of  Inferior  Goods,  617 

e.  Time  to  Sue,  618 

2.  Form  o/  Remedy,  619 
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3.  Conditions  Precedent,  619 

4.  Defenses,  621 

5.  Set-Off  and  Counter-Claim,  623 

6.  Venue,  623 

7.  Parties,  623 

8.  Pleading,  623 

a.  Declaration  or  Complaint,  623 

(i)  ///  General,  623 

(ii)  Performance  of  Conditions  Precedent,  624 

b.  PZea  or  A7?.sM'er,  625 

c.  Issues,  Proof,  and  Variance,  625 

(i)  hi  General,  625 
(ii)    Under  General  Issue,  626 
(ill)  Variance,  626 

9.  Evidence,  627 

a.  Presumptions  and  Burden  of  Proof,  627 

b.  Admissibility,  628 

(i)  /n  General,  628 

(ii)  Nature  and  Extent  of  Damages,  629 

c.  Weight  and  Sufficiency,  631 

10.  Damages,  632 

a.  /n  General,  632 

b.  Agreements  Relating  to  Damages,  633 

c.  N on- Delivery  of  the  Goods,  633 

(i)  7n  General,  633 

(ii)  Goods  to  Be  Manufactured,  635 
(ill)  Market  Price  Equal  to  Contract  Price,  636 
(iv)  Goods  Without  Market  Value,  636 

(v)  Determination  of  Amount,  636 

(a)  In  General,  636 

(b)  Time,  637 

(c)  PZace,  638 

(d)  Quantity  on  Which  Damages  Will  Be  Com- 

puted, 639 

(e)  Continuing  Contracts,  639 

(vi)  Effect  of  Payment  of  Price,  639 

(vii)  Ability  to  Obtain  Goods  Elsewhere^  640 
(viii)  Special  Damages,  642 

(a)  In  General,  642 

(b)  Goods  Bought  For  Special  Purpose,  643 

(c)  Profits,  644 

(d)  Expenses,  645 

d.  Delay  in  Delivery,  645 

(i)  In  General,  645 

(ii)  Rental  Value  or  Value  of  Use,  646 
(ill)  Profits  on  Resale,  647 

e.  Delivery  of  Defective  Goods,  647 

11.  Trial,  649 

a.  In  General,  649 

b.  Instructions,  650 

c.  Verdict,  Findings,  and  Judgment,  651 

12.  Review,  651 

X.  CONDITIONAL  SALES,  651 

A.  In  General,  651 

B.  Nature  of  Conditional  Sale,  652 

C.  Distinguished  From  Other  Transactions,  654 
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1.  In  General,  654 

2.  Bailment  in  General,  655 

3.  Bailment  With  Option  to  Buy,  655 

4.  Instrument  in  Form  of  Lease,  656 

a.  General,  656 

b.  As  >SaZe  Subject  to  Defeasaiice,  658 

c.  As  C/ia^te?  Mortgage,  658 

5.  Chattel  Mortgage,  659 

6.  P/ec^p'e,  661 

7.  Consignment  For  Sale  or  Other  Agency,  661 

D.  Requisites  and  Validity,  662 

1.  Form,  662 

a.  In  General,  662 

b.  Necessity  of  Writing,  663 

c.  Description  of  Subject-Matter,  663 

2.  Execution  and  Delivery,  663 

3.  Validity,  664 

E.  Modification  and  Rescission,  665 

F.  TF/ia^  La?/;  Governs,  666 

G.  Construction  and  Operation  as  Betiveen  the  Parties,  667 

1.  Title  in  General,  667 

2.  Proceeds,  Profits,  and  Increase  of  Property,  669 

3.  /Sa^e  or  Removal  of  Property,  669 

4.  Injury  to  or  Destruction  of  Property,  670 

H.  Performance  by  Buyer,  671 

1.  7?i  General,  671 

2.  Default  and  Efi'ect  Thereof,  673 
I.  Waiver  of  Conditions,  673 

1.  General,  673 

2.  Acceptance  or  Enforcement  of  Payment,  674 

3.  Taking  Other  Security,  675 

J.  Operation  and  Efi'ect  as  to  Third  Persons,  675 

1.  In  General,  675 

2.  Creditors  of  Buyer,  677 

a.  General  Ride,  677 

b.  A/^er  Default  and  Reclamation,  679 

c.  L/^ed  o/  Time  of  Accrual  of  Indebtedness,  679 

d.  Where  Goods  Are  Sold  For  Resale,  679 

3.  Bona  Fide  Purchasers,  680 

4.  Filing  and  Recording,  682 

a.  Necessity  in  General,  682 

b.  Change  of  Possession,  684 

c.  Nature  of  Contract,  685 

d.  Place  of  Contract,  686 

e.  Subject-M alter  of  Sale,  . 686 

f.  Sufficiency  of  Filing  and  Record,  687 


(i)  In  General,  687 
(ii)  Time  of  Filing,  687 
(ill)  Place  of  Record,  688 

g.  Instruments  Entitled  to  Record,  688 

h.  Efi'ect  of  Failure  to  File  or  Record,  688 

(i)  In  General,  688 
(ii)  Bona  Fide  Purchasers,  689 
(ill)  Creditors,  691 
(iv)  Notice,  693 


K. 
L. 


Assignment,  695 
Remedies  of  Seller,  696 
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1.  Against  Bui/cr,  GOG 

:i.  In  General,  69G 

b.  Election  of  Benwdies,  G90 

c.  Recoverj/  of  Cood^^,  G97 

(l)  In  Gcnei-dl,  697 
(tt)  Conditions  Precedent,  700 

(a)  In  General,  700 

(b)  Eeturn  of  Gaiixideration,  too 

(c)  Demand,  701 
(ill)  Defenses,  701 

(iv)  Parties,  701 

(v)  Pleading,  702 
(vi)  Evidence,  702 

(vii)  Judgment,  702 
(viii)  Resale,  703 
(ix)  Refunding  Purchase-Money  Paid,  704 
(x)  Recover  Balance  of  Price,  705 

d.  Recovery  of  Price  or  Value,  706 

(i)       General,  706 

(li)  Breach  of  Contract  by  Refusal  to  Accept  Goods,  707 

e.  Enforcement  of  Lien,  708 

2.  Against  Third  Persons,  708 

a.  Recovery  of  Goods,  708 

(l)  /n  General,  708 
(ii)  Conditions  Precedent,  709 
(ill)  Defenses,  709 
(iv)  Pleading,  709 
(v)  Evidence,  709 

(vi)  TriaZ  a7?(i  Judgment,  710 

b.  Conversion,  710 
M.  Remedies  of  Buyer,  711 

1.  Recovery  of  Price,  111 

2.  Conversion,  712 

3.  Redemption,  712 

4.  Penalty  For  Failure  to  Enter  Satisfaction,  713 
N.  Remedies  of  Third  Persons,  713 

1.  Mortgagee  of  Vendee,  713 

2.  Subsequent  Purchaser  From  Vendee,  713 

CROSS-REFERENCES 

For  Matters  Relating  to : 
Agency: 

For  Sale  or  Purchase,  see  Principal  and  Agent,  32  Cyc.  1345. 

Revoked  by  Sale  of  Subject-Matter,  see  Principal  and  Agent,  32  Cyc.  1310. 
Assignment,  see  Assignments,  4  Cyc.  1. 
Damages,  Generally,  see  Damages,  13  Cyc.  1. 
Deed  of  Conveyance,  see  Deeds,  13  Cyc.  505. 
Discharge  of  Surety  by: 

Change  in  Contract  of  Sale,  see  Principal  and  Surety,  32  Cyc.  177. 

Failure  to  Sell  Security  on  Notice,  see  Principal  and  Surety,  32  Cyc.  21G. 

Negligence  in  Selling  Securities,  see  Principal  and  Surety,  32  Cyc.  216. 
Evidence : 

Admission,  see  Evidence,  16  Cyc.  938. 

Best  and  Secondary,  see  Evidence,  17  Cyc.  465. 

Opinion,  see  Evidence,  17  Cyc.  25. 

Parol,  see  Evidence,  17  Cyc.  567. 

Sale  as  Evidence  of  Market  Value,  see  Evidence,  16  Cyc.  1143. 
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For  Matters  Relating  to  —  {continued) 

Exchange  of  Property,  see  Exchange  of  Property,  17  Cyc.  829. 
Exemption  Not  Extending  to  Purchase-Price,  see  Exemptions,  18  Cyc.  1390. 
Fixtures  Between  Seller  and  Buyer,  see  Fixtures,  19  Cyc.  1061. 
Fraudulent  Conveyance,  see  Fraudulent  Conveyances,  20  Cyc.  323. 
Liability  of  Seller  of  Goods  Causing  Injury,  see  Negligence,  29  Cyc.  478. 
Obtaining  Goods  By  False  Pretense,  see  False  Pretenses,  19  Cyc.  384. 
Purchase  of  Supplies  For  Prison,  see  Prisons,  32  Cyc.  328. 
Sale: 

At  Auction,  see  Auctions  and  Auctioneers,  4  Cyc.  1037. 
Constitutionality  of  Statutes  Regulating,  see  Constitutional  Law,  8  Cyc. 

866,  875,  886,  900,  1046,  1055,  1069,  1110. 
Custom  or  Usage  Affecting,  see  Customs  and  Usages,  12  Cyc.  1056. 
Guaranty  of,  see  Guaranty,  20  Cyc.  1392. 

In  Fraud  of  Creditors,  see  Fraudulent  Conveyances,  20  Cyc.  323. 
Injunction  Against,  see  Injunctions,  22  Cyc.  840. 

Licensing  or  Taxing,  see  Licenses,  25  Cyc.  614;  Municipal  Corporations, 
28  Cyc.  720. 

Limitation  of  Action  on  Contract  of,  see  Limitations  of  Actions,  25  Cyc 
1089. 

Of  Bill  or  Note,  see  Commercial  Paper,  7  Cyc.  783;  Pledges,  31  Cyc. 
770. 

Of  Cargo  or  Vessel,  see  Marine  Insurance,  26  Cyc.  611. 

Of  Mortgaged  Property,  see  Chattel  Mortgages,  7  Cyc.  47;  Mortgages, 

27  Cyc.  1244,  1245.^ 
Of  Property  Affecting: 

Insurance,  see  Fire  Insurance,  19  Cyc.  693,  748. 

Right  to  Proceeds,  see  Fire  Insurance,  19  Cyc.  885. 
Of  Property  Subject  to  Execution  or  Lien  Thereof,  see  Executions,  17  Cyc. 

1068. 
Power  of : 

In  General,  see  Powers,  31  Cyc.  1033. 
In  Mortgage,  see  Mortgages,  27  Cyc.  1449. 
Statute  Impairing  Obligation  of  Contract  of,  see  Constitutional  Law,  8 
Cyc.  991. 

Under  Forfeiture  Decree,  see  Forfeitures,  19  Cyc.  1364. 
Within  Regulation  of  Commerce,  see  Commerce,  7  Cyc.  441,  483. 
Sale  by  or  to  Particular  Classes  of  Persons: 

Agent,  see  Principal  and  Agent,  31  Cyc.  1345. 
Alien,  see  Aliens,  2  Cyc.  89. 

Assignee,  see  Assignments  For  Benefit  of  Creditors,  4  Cyc.  227. 

Attorney  or  Client,  see  Attorney  and  Client,  4  Cyc.  962. 

Auctioneer,  see  Auctions  and  Auctioneers,  4  Cyc.  1037. 

Bailee  or  Bailor,  see  Bailments,  5  Cyc.  188. 

Bank,  see  Banks  and  Banking,  5  Cyc.  491. 

Broker,  see  Factors  and  Brokers,  19  C^^c.  186. 

Carrier,  see  Carriers,  6  Cyc.  510;  Shipping. 

Cestui  Que  Trust,  see  Trusts. 

Corporation,  see  Corporations,  10  Cyc.  1139. 

Cotenant,  see  Joint  Tenancy,  23  Cyc.  492;  Partition,  30  Cyc.  154;  Ten- 
ancy IN  Common. 
County,  see  Counties,  11  Cyc.  464. 
Druggist,  see  Druggists,  14  Cyc.  1078. 

Executor  or  Administrator,  see  Executors  and  Administrators,  18  Cyc. 
356,  674. 

Factor,  see  Factors  and  Brokers,  19  Cyc.  109. 

Guardian,  see  Guardian  and  Ward,  21  Cyc.  83,  119,  265;  Insane  Persons, 
22  Cyc.  1149. 
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•  Matters  Relating  to  —  {continued) 
Sale  by  or  to  Particular  Classes  of  Persons  —  {continued) 
Hawker,  see  Hawkers  and  Peddlers,  21  Cyc.  364. 
Infant,  see  Infants,  22  Cyc.  534,  563. 
Innkeeper,  see  Innkeepers,  22  Cyc.  1092. 
Insane  Person,  see  Insane  Persons,  22  Cyc.  1194. 
Joint  Tenant,  see  Joint  Tenancy,  23  Cyc.  492. 
Legatee,  see  Wills. 

Lessor,  see  Landlord  and  Tenant,  24  Cyc.  928,  1248,  1279,  1319. 

Lienor,  see  Liens,  25  Cyc.  681,  683. 

Life-Tenant,  see  Estates,  16  Cyc.  636. 

Lunatic,  see  Insane  Persons,  22  Cyc.  1194. 

Married  Woman,  see  Husband  and  Wipe,  21  Cyc.  1318. 

Master,  see  Shipping. 

Mortgagee,  see  Chattel  Mortgages,  7  Cyc.  105;  Mortgages,  27  Cyc.  1373, 

1449;  Railroads,  33  Cyc.  513,  584. 
Mortgagor,  see  Chattel  Mortgages,  7  Cyc.  47,  61. 

Municipal  Corporation,  see  Municipal  Corporations,  28  Cyc.  621,  652, 

761,  866,  1244,  1596. 
Parent  or  Child,  see  Parent  and  Child,  29  Cyc.  1657. 
Partner,  see  Partnership,  30  Cyc.  334. 
Peddler,  see  Hawkers  and  Peddlers,  21  Cyc.  364. 
Pledgee  or  Pledgor,  see  Pledges,  31  Cyc.  824,  848. 
Receiver,  see  Receivers,  34  Cyc.  309. 
Religious  Society,  see  Religious  Societies,  34  Cyc.  1160. 
Remainder-Man,  see  Estates,  16  Cyc.  652. 
School  Authorities,  see  Schools  and  School-Districts,  post. 
State,  see  States. 

Tenant  in  Common,  see  Tenancy  in  Common. 
Town,  see  Towns. 
Trustee,  see  Trusts. 
Warehouseman,  see  Warehousemen. 
Sale  in  Judicial  or  Other  Proceeding: 
Action : 

By  Creditor  Against  Principal  and  Surety,  see  Principal  and  Surety,  32 
Cyc.  142. 

By  or  Against  Partners,  see  Partnership,  30  Cyc.  599,  744. 

To  Avoid  Fraudulent  Conveyance,  see  Fraudulent  Conveyances,  20 
Cyc.  822. 
Administration  of: 

Assigned  Estate,  see  Assignments  For  Benefit  of  Creditors,  4  Cyc.  237. 

Decedent's  Estate,  see  Executors  and  Administrators,  18  Cyc.  317,  674. 

Insolvent  Estate,  see  Insolvency,  22  Cyc.  1302. 

Minor's  Estate,  see  Guardian  and  Ward,  21  Cyc.  119. 
Attachment,  see  Attachment,  4  Cyc.  710,  825. 
Bankruptcy,  see  Bankruptcy,  5  Cyc.  382. 
Enforcement  of  Assessments  and  Special  Taxes  For : 

Levee,  see  Levees,  25  Cyc.  204. 

Public  Improvements,  see  Municipal  Corporations,  28  Cyc.  1244. 
Enforcement  or  Foreclosure  of: 

Internal  Revenue  Tax,  see  Internal  Revenue,  22  Cyc.  1669. 
Lien  in  General,  see  Liens,  25  Cyc.  681. 

Maritime  Lien,  see  Admiralty,   1  Cyc.  894;  Collision,  7  Cyc.  374; 

Salvage;  Shipping;  Towage. 
Mechanic's  Lien,  see  Mechanics'  Liens,  27  Cyc.  443. 
Mortgage  Lien,  see  Chattel  Mortgages,  7  Cvc.  105;  Mortgages,  27 

Cyc.  1449,  1680. 
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For  Matters  Relating  to  —  {continued) 

Sale  in  Judicial  or  Other  Proceedina,'  —  (continued) 
Enforcement  or  Foreclosure  of  —  (continued) 

Railroad  Lien  or  Mortgage,  see  Railroads,  33  C^^c.  584. 
Tax,  see  Taxation. 

Tax  b}^  Municipality,  see  Municipal  Corporations,  28  Cyc.  1717. 
Vendor's  Lien,  see  Vendor  and  Purchaser. 
Execution : 

In  General,  see  Executions,  17  Cyc.  1233. 

Against  Interests  Under  Contract  of,  see  Executions,  17  Cyc.  968. 

From  Justice's  Court,  see  Justices  of  the  Peace,  24  Cyc.  629. 

In  Action  By  or  Against  Executor  or  Administrator,  see  Executors  and 
Administrators,  18  Cyc.  1080. 
Judicial  Sale,  see  Judicial  Sales,  24  Cyc.  1. 
Partition,  see  Partition,  30  Cyc.  145. 
Receivership,  see  Receivers,  34  Cyc.  309. 
Sale  of  Particular  Kinds  of  Property: 

Adulterated  Article,  see  Adulteration,  1  Cyc.  939. 
Bond  and  Like  Securities: 

In  General,  see  Bonds,  5  Cyc.  782. 

Corporate,  see  Corporations,  10  Cyc.  1172. 

County,  see  Counties,  11  Cyc.  570. 

Municipal,  see  Municipal  Corporations,  28  Cyc.  1596. 

Railroad,  see  Railroads,  33  Cyc.  447. 
Cemetery  Lot,  see  Cemeteries,  6  Cyc.  707. 
Common  Lands,  see  Common  Lands,  8  Cyc.  354,  361. 
Copyright,  see  Copyright,  9  Cyc.  934. 
Counterfeit,  see  Counterfeiting,  11  Cyc.  310. 
Crop,  see  Crops,  12  Cyc.  977. 

Distribution  Share,  see  Executors  and  Administrators,  18  Cyc.  603. 
Dower  Interest,  see  Dower,  14  Cyc.  973. 
Drugs,  see  Druggists,  14  Cyc.  1078. 

Exempt  Property,  see  Exemptions,  18  Cvc.  1446;  Homesteads,  21  Cyc. 
527. 

Explosive,  see  Explosives,  19  Cyc.  1;  Municipal  Corporations,  28  Cyc. 
713. 

Ferry,  see  Ferries,  19  Cyc.  504. 

Fertilizer,  see  Agriculture,  2  Cyc.  70. 

Food,  see  Food,  19  Cyc.  1091. 

Franchise,  see  Franchises,  19  Cyc.  1459. 

Good- Will,  see  Good-Will,  20  Cyc.  1277. 

Homestead,  see  Homesteads,  22  Cyc.  527. 

Impounded  Animal,  see  Animals,  2  Cyc.  449. 

Indenture  of  Apprenticeship,  see  Apprentices,  3  Cyc.  555. 

Indian  Lands,  see  Indians,  22  Cyc.  135. 

Intoxicating  Liquor,  see  Intoxicating  Liquors,  23  Cyc.  43. 

Judgment,  see  Judgments,  23  Cyc.  1413. 

Legacy,  see  Executors  and  x\dministrators,  18  Cyc.  603. 

Life-Estate,  see  Estates,  16  Cyc.  636. 

Literary  Property,  see  Literary  Property,  25  Cyc.  1498. 

Lottery  Ticket,  see  Lotteries,  25  Cyc.  1631. 

Medicine,  see  Druggists,  14  Cyc.  1078. 

Mercantile  Information,  see  Mercantile  Agencies,  27  Cyc.  473. 

Mining  Lease,  see  Mines  and  Minerals,  27  Cyc.  701. 

Obscene  Publication,  see  Obscenity,  29  C}^.  1314. 

Patent,  Patent  Right,  or  Patented  Article,  see  Patents,  27  Cyc.  943. 

Pew,  see  Religious  Societies,  34  Cyc.  1179. 
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Fur  Matters  Relating  to  —  {continued) 

Sale  of  Particular  ICiiids  of  Property  —  {continued) 
Poison,  see  Poisons,  31  Cyc.  896. 

Public  Lands,  see  Mines  and  Minerals,  27  Cyc.  541;  Public  Lands,  32 

Cyc.  759. 
Railroad : 

In  General,  see  Railroads,  33  Cyc.  382. 

Bond,  see  Railroads,  33  Cyc.  447. 

Right  of  Way,  see  Railroads,  33  Cyc.  219. 

Securities  Issued  in  Aid  of,  see  Railroads,  33  Cyc.  84. 

Stock  to  Competing  Line,  see  Railroads,  33  Cyc.  385. 
Real  Estate,  see  Vendor  and  Purchaser. 
Reports  of  Judicial  Decisions,  see  Reports,  34  Cyc.  1614. 
Stamps,  see  Post-Office,  31  Cyc.  986. 
Standing  Timber,  see  Logging,  25  Cyc.  1549. 
Stock  of : 

Bank,  see  Banks  and  Banking,  5  Cyc.  437. 

Building  and  Loan  Association,  see  Building  and  Loan  Societies,  6  Cyc. 
128. 

Corporation  Generally,  see  Corporations,  10  Cyc.  577. 
Street  Railroad,  see  Street  Railroads. 
Telephone  or  Telegraph,  see  Telephones  and  Telegraphs. 
Ticket,  see  Carriers,  6  Cyc.  570;  Shipping. 

Trade-Mark  or  Trade-Name,  see  Trade-Marks  and  Trade-Names. 

Turnpike  or  Toll-Road,  see  Toll-Roads. 

Water: 

By  Canal  Company,  see  Canals,  6  Cyc.  277. 

Rights,  see  Waters. 
Weapon,  see  Weapons. 
Wharf,  see  Wharves. 
AV recked  Vessel,  see  Shipping. 
Transfer  of  Property  as  Consideration  For  Contract,  see  Contracts,  9  Cyc.  313. 

1.  Definitions  and  Nature. 

A.  Sale.  A  sale,  in  its  broadest  sense,  may  be  defined  as  the  transfer  of  the 
property  in  a  thing  for  a  price  in  money. ^    Usually  the  term  '^sale"  is  confined  to 


1.  Alabama. — Foley  v.  Felrath,  98  Ala.  176, 
180,  13  So.  485,  39  Am.  St.  Rep.  39;  Allen 
V.  Maury,  66  Ala.  10,  17. 

California.— Code  (1903),  §  1721. 

Delaware. —  State  v.  Peo,  1  Pennew.  525, 
527,  42  Atl.  622. 

Georgia. —  Cain  r.  Ligon,  71  Ga.  692,  694, 
51  Am.  Rep.  281.  See  also  Howell  v.  State, 
124  Ga.  698,  700,  52  S.  E.  649. 

Illinois.— Vqo^Iq  v.  Law  &  Order  Club,  203 
111.  127,  132.  67  N.  E.  855,  62  L,  E.  A.  884. 

Mississippi. —  State  v.  Austin,  (1898)  23 
So.  34. 

Missouri.— ^i^iQ  v.  Wingfield,  115  Mo.  428, 
436,  22  S.  W.  3'63,  37  Am.  St.  Rep.  406; 
Barrie  v.  United  R.  Co.,  (App.  1909)  119 
S.  W.  1020,  1052;  Peycke  v.  Aherns,  98  Mo. 
App.  456,  459,  72  S.  W.  151. 

^ehraslca. — Mansinger  r.  Steiner-Medinger 
Co..  4  Ne1)r.  (Unoff.)  \392,  94  N.  W.  633.  634. 

North  Carolina. — Albemarle  Lumber  Co.  i*. 
Wilcox,  105  N.  C.  34,  38.  10  S.  E.  871;  Witt- 
kowsky  V.  VVasson,  71  N.  C.  451,  455. 


North  DaJcota.— Rev.  Code  (1905),  §  5394. 

Pennsylvania. —  Stephens  r.  Gifford,  137 
Pa.  St.  219,  227,  20  Atl.  542,  21  Am.  St.  Rep. 
8'68;  Huthmacher  r.  Harris,  38  Pa.  St.  491, 
80  Am.  Dec.  502. 

South  Dakota.— Re\.  Code  (1903).  §  1299. 
See  also  Hall  r.  Feenev,  (1908)  118  N.  W. 
1038,  1041;  Brooke  r."  Eastman,  17  S.  D. 
339,  346,  96  N.  W.  699,  701. 

Texas. —  Houston,,  etc.,  R.  Co.  r.  Keller.  90 
Tex.  214,  220.  37  S.  W.  1062.  1063;  Kriiavck 
r.  State.  38  Tex.  Cr.  44,  46,  41  S.  W.  612. 

Washington. —  Ross  r.  Portland  CoiVec,  etc., 
Co.,  30  Wash.  647.  654,  71  Pac.  184. 

Wyoming. —  Cone  r.  Ivinson.  4  Wvo.  203, 
215,  33  Pac.  31.  35  Pac.  933. 

United  Siatcs. —  Williamson  r.  Berry.  8 
TTow.  495.  544.  12  L.  ed  1170;  De  Barv  r. 
Souer.  101  Fed.  425.  427.  41  C.  C.  A.  417. 

Other  definitions  are:  "A  transmutation 
of  projierly  from  one  man  to  anotlier.  in  con- 
sideration of  some  ])rico.'''  2  Blackstone 
Comm.  446  [quoicd  in  Cain  r.  Ligon,  71  Ga. 
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personal  property,  and,  more  narrowly  still,  to  that  species  of  personal  property 


692,  694,  51  Am.  Rep.  281;  People  v.  Law  & 
Order  Club,  203  111.  127,  132,  67  N.  E.  855, 
62  L.  R.  A.  884;  Barrow  v.  Window,  71  111. 
214,  217;  Com.  v.  Williams,  6  Gray  (Mass.) 
1,  8;  Barrie  United  R.  Co.,  (Mo.  App. 
1909)  119  S.  W.  1020,  1052;  Madison  Ave. 
Baptist  Church  v.  Oliver  St.  Baptist  Church, 

46  N.  Y.  131,  139;  State  v.  Hopkins,  49  N.  C. 
305,  307;  Ott  v.  Sweatman,  166  Pa.  St.  217, 
227,  31  Atl.  102;  Spokane  v.  Baughman, 
(Wash.  1909)  103  Pac.  14,  16;  Iowa  v.  Mc- 
Farland,  110  U.  S.  471,  478,  4  S.  Ct.  210,  28 
L.  ed.  198;  Butler  v.  Thompson,  92  U.  S. 
412,  414,  23  L.  ed.  684;  Buffum  v.  Merry,  4 
Fed.  Cas.  No.  2,112]. 

"A  transfer  of  the  absolute  or  general 
property  in  a  thing  for  a  price  in  money." 
Benjamin  Sales  (6th  Am.  ed.),  §  1  [quoted 
in  Goodwin  v.  Kerr,  80  Mo.  276,  281 ;  Coulter 
r.  Portland  Trust  Co.,  20  Oreg.  469,  481,  26 
Pac.  565,  27  Pac.  266]. 

"A  contract  for  the  transfer  of  property 
from  one  person  to  another  for  a  valuable 
consideration."  Cent.  Diet,  [quoted  in  Barber 
Asphalt  Paving  Co.  t*.  Standard  Asphalt  Co., 
39  N.  Y.  App.  Div.  617,  623,  58  N.  Y.  Suppl. 
405]  ;  Kent  Comm.  [quoted  in  Cain  v.  Ligon, 
71  Ga.  692,  694,  51  Am.  Rep.  281;  Micks  v. 
Stevenson,  22  Ind.  App.  475,  51  N.  E.  492, 
493;  Barrie  v.  United  R.  Co.,  (Mo.  App. 
1909)  119  S.  W.  1020,  1052;  Schermerhorn 
V.  Talman,  14  N.  Y.  93,  117;  Ott  r.  Sweat- 
man,  166  Pa.  St.  217,  227,  31  Atl.  102,  15  Pa. 
Co.  Ct.  97,  113;  Butler  i\  Thompson,  92 
U.  S.  412,  414,  23  L.  ed.  684].  See  also 
Roberson  v.  State,  100  Ala.  37,  40,  14  So. 
554;  Vincent  v.  Walker,  93  Ala.  165,  169.  9 
So.  382;  Ward  v.  State,  45  Ark.  351,  353; 
State  V.  Peo,  1  Pennew.  (Del.)  525,  527,  42 
Atl.  622;  Howell  f.  State,  124  Ga.  698,  700, 
52  S.  E.  649;  Western  Massachusetts  Ins. 
Co.  V.  Riker,  10  Mich.  279,  281 ;  Edwards  v. 
Farmers'  F.  Ins.,  etc.,  Co.,  21  Wend.  (N.  Y.) 
467,  493,  494;  Bennett  v.  Sims,  Rice  (S.  C.) 
421,  423;  Iowa  V.  McFarland,  110  U.  S.  471, 
478,  4  S.  Ct.  210,  28  L.  ed.  198. 

"  The  transfer,  in  pursuance  of  a  valid 
agreement,  from  one  party,  called  the  seller, 
to  another,  called  the  buyer,  of  the  general 
or  absolute  title  to  a  specific  chattel,  for  a 
price,  or  a  consideration  estimated,  in  money." 
Mechem  Sales,  §  1. 

"A  transfer  of  property  for  money."  Close 
r.  Browne,  230  111.  228,  236,  82  N.  E.  629, 
13  L.  R.  A.  N.  S.  634.  See  also  Mansfield  v. 
District  Agriculture  Assoc.  No.  6,  154  Cal. 
145,  97  Pac.  150;  Reed  v.  State,  (Okla.  Cr. 
App.  1909)   103  Pac.  1070. 

A  transfer  of  property  "  in  exchange  for 
money  or  securitv  for  monev."  Brown 
Fitz,  13  N.  H.  283,  285. 

"A  transfer  of  property  for  a  fixed  price 
in  money  or  its  equivalent."  Howell  f.  State, 
124  Ga.  698,  699,  52  S.  E.  649;  Iowa  r.  Mc- 
Farland, 110  U.  S.  471,  478,  4  S.  Ct,  210,  28 
L.  ed.  198;  Northern  Pac.  R.  Co.  v.  Sanders, 

47  Fed.  604,  606. 

"A  transmutation  of  property  from  one 
man  to  another^  in  consideration  of  some 

[I.  A] 


price  or  recompense  in  value."  Parker  v. 
Donaldson,  2  Watts  &  S.  (Pa.)  9,  19. 

"A  transfer  of  property  from  one  to  an- 
other in  consideration  of  a  price  paid  or 
agreed  to  be  paid  in  current  money."  La- 
baree  v.  Klosterman,  33  Nebr.  150,  166,  49 
N.  W.  1102;  Madison  Ave.  Baptist  Church 
V.  Oliver  St.  Baptist  Church,  46  N.  Y.  131, 
139. 

The  passing  of  the  title  and  possession 
of  any  property  for  money  which  the  buyer 
pays  or  promises  to  pay."  People  v.  Law, 
etc..  Club,  203  111.  127,  132,  67  N.  E.  855, 
62  L.  R.  A.  884  [citing  Krnavek  V.  State,  38 
Tex.  Cr.  44,  41  S.  W.  612]. 

"An  exchange  of  goods  or  property  for 
money  paid  or  to  be  paid."  Meyer  v.  Rous- 
seau, 47  Ark.  460,  463,  2  S.  W.  112;  Cooper  v. 
State,  37  Ark.  412,  418;  Hatfield  V.  State, 
9  Ind.  App.  296,  36  N.  E.  664. 

"A  transmutation  of  property  or  a  right 
from  one  man  to  another  in  consideration  of 
a  sum  of  money,  as  opposed  to  barter,  ex- 
change, and  gifts."  Rapalje  &  L.  L.  Diet. 
[quoted  in  Howell  v.  State,  124  Ga.  698,  700, 
52  S.  E.  649]. 

"An  agreement,  a  meeting  of  the  minds 
of  two  or  more  persons,  founded  upon  a 
money  consideration,  by  which  the  absolute 
or  general  property  in  the  subject  of  the  sale 
is  transferred  from  the  seller  to  the  buyer." 
White  r.  Treat,  100  Fed.  290,  291. 

"An  agreement  by  which  one  of  two  con- 
tracting parties,  called  the  seller,  gives  a 
thing  and  passes  the  title  to  it,  in  exchange 
for  a  certain  price  in  current  money,  to  the 
other  party,  who  is  called  the  buyer,  or  pur- 
chaser, who,  on  his  part,  agrees  to  pay  such 
price."  Bouvier  L.  Diet,  [quoted  in  Howell 
V.  State,  124  Ga.  698,  699,  52  S.  E.  649;  El- 
dridge  f,  Kuehl,  27  Iowa  160,  173;  Barrie 
r.  United  R.  Co.,  (Mo.  App.  1909)  119  S.  W. 
1020,  1052]. 

"A  contract  between  parties  to  pass  rights 
of  property  for  money  which  the  buyer  pays 
or  promises  to  pay  to  the  seller  for  the  thing 
bought  and  sold."  Coombs  f.  Steere,  8  111. 
App.  147,  150;  Mansinger  v.  Steiner-Med- 
inger  Co.,  4  Nebr.  (Unoff.)  392,  94  N.  W. 
633,  634;  Huthmacher  v.  Harris,  38  Pa.  St 
491,  498.  80  Am.  Dec.  502;  Homan  v.  State, 
(Tex.  Cr.  App.  1899)  51  S.  W.  237,  238; 
Williamson  v.  Berry,  8  How.  (U.  S.)  495. 
544,  12  L.  ed.  1170;  Union  Stockyards,  etc., 
Co.  V.  Western  Land,  etc.,  Co.,  59  Fed.  49, 
53,  7  C.  C.  A.  660. 

"The  leading  case,  in  Pennsylvania,  as  to 
what  constitutes  a  complete  sale  of  a  chattel, 
as  between  the  parties,  is  Scott  v.  Wells,  6 
Watts  &  S.  (Pa.)  357,  40  Am.  Dec.  579." 
Bigley  t*.  Risher,  63  Pa.  St.  152,  155. 

In  an  act  prohibiting  the  "  sale  "  of  intoxi- 
cating liquors  the  word  "  sale  "  is  to  be  con- 
strued in  its  broad  sense,  and  therefore  in- 
cludes what  is  commonly  known  as  barter  and 
exchange.  Howell  r.  State,  124  Ga.  698,  52 
S.  E.  649;  James  r.  State,  124  Ga.  72,  52 
S.  E.  295.  "Barter"  defined  see  5  Cyc.  621. 
"Exchange"  defined  see  17  Cyc.  871. 
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known  as  goods."  ^  In  the  restricted  sense  in  which  it  is  here  treated,  a  sale 
may  be  defined  as  an  agreement  whereby  one  party,  called  the  seller,  transfers 
to  the  other  part}%  called  the  buyer,  the  property  in  goods  for  a  money  considera- 
tion called  the  price  which  the  buyer  pays  or  agrees  to  pay.*^  A  sale  of  goods  is 
also  termed  a    bargain  and  sale"  ^  and  an  "executed  contract  of  sale."  ^ 

B.  Contract  to  Sell.  A  contract  to  sell  goods  may  be  defined  as  a  contract 
whereby  the  seller  agrees  to  transfer  the  property  in  goods  to  the  buyer  for  a  price 
which  the  buyer  pays  or  agrees  to  pay.®  A  contract  to  sell  is  also  termed  an 
*'executoiy  contract  of  sale"  and  an  "agreement  to  sell." 

C.  Sale  on  Condition.  A  sale  or  a  contract  to  sell  may  be  on  condition;  as 
where  something  remains  to  be  done  by  the  vendor  to  put  the  goods  into  a  deliver- 
able state,  or  where  the  goods  are  to  be  selected,  inspected,  weighed,  or  measured 
to  ascertain  the  quantity  or  quality  for  the  purpose  of  determining  the  price. ^ 
Contracts  of  this  kind  stand,  so  far  as  their  operation  and  effect  are  concerned, 
on  practically  the  same  bases  as  ordinary  executory  contracts,^  and  are  so  treated 
in  this  article. 

D.  Sale  Distinguished  From  Other  Transactions  —  l.  In  General.  The 

essence  of  a  sale  is  the  transfer  of  the  property  in  the  thing  from  buyer  to  seller 
for  a  price. The  elements  which  distinguish  a  sale  from  other  transfers  are  : 


2.  "  Goods  "  defined  see  20  Cyc.  12'68. 

3.  Ross  V.  Portland  Coffee,  etc.,  Co.,  30 
Wash.  647,  71  Pac.  184;  Benjamin  Sales, 
§§  1,  3;  Tiedeman  Sales,  §  1. 

4  "Bargain  and  sale"  defined  see  5  Cyc. 
616;  State  r.  Wingfield,  115  Mo.  428,  22 
S.  W.  363,  37  Am.  St.  Rep.  406. 

5.  Barrie  v.  United  R.  Co.,  (Mo.  App. 
1909)  119  S.  W.  1020;  Brittin  v.  Freeman, 
17  N.  J.  L.  191;  Hargous  v.  Stone,  5  N.  Y. 
73;  Cleu  i\  McPherson,  1  Bosw.  (N.  Y.) 
480;  Benjamin  Sales,  §  3;  Chalmers  Sale 
Goods  3. 

6.  English  Sale  Goods  "Act  (1893),  §  1. 

Memorandum  of  articles  sold. — After  ne- 
gotiations to  induce  plaintiff'  to  buy  a  lot 
of  jewelry,  he  agreed  to  buy  a  part  of  several 
kinds  listed  in  the  contract,  and  the  other 
kinds  were  erased  from  the  contract,  as  well 
as  the  request  at  the  end  of  the  contract: 
"  Please  ship  assortment  of  goods  in  accord- 
ance " —  the  rest  of  the  phrase,  "  with  the 
above  terms,"  being  left  in,  so  that  the  paper 
only  contained  a  memorandum  of  the  articles 
actually  bought,  the  terms  of  the  sale,  and 
certain  guaranties.  It  was  held  that  the  in- 
strument did  not  become  a  contract  of  sale, 
but  was  only  a  memorandum  of  the  articles 
sold.  Price  v.  Rosenberg,  200  Mass.  36,  85 
N.  E.  887. 

"  Sale  "  distinguished. —  Although  the  term 
"  contract  of  sale  "  is  commonly  applied  both 
to  a  sale  and  to  a  contract  to  sell  (Chalmers 
Sale  Goods  3),  there  is  a  marked  distinction 
in  their  nature  and  the  rights  acquired  there- 
under. A  contract  to  sell  is  a  contract  pure 
and  simple,  whereas  a  sale  is  in  the  nature 
of  a  conveyance.  By  a  contract  to  sell  a 
jus  in  personam  is  created;  by  a  sale  a  jus 
in  rem  is  transferred  (Chalmers  Sale  Goods 
3.  See  also  Strong,  etc.,  Co.  v.  Dinniny,  175 
Pa.  St.  586,  34  Atl.  919).  The  word  "'sale" 
imports  an  actual  transfer  of  title,  and  al- 
though it  may  be  used  to  signify  a  mere  con- 
tract to  sell,  yet  in  strictness  it  denotes  only 
an  actual  transmission  of  property.   Marts  f. 


Cumberland  Mut.  F.  Ins.  Co.,  44  N.  J.  L. 
478.  If  a  contract  to  sell  be  broken,  the 
buyer  has  only  a  personal  remedy  against  the 
seller.  But  if  there  has  been  a  sale,  and  the 
seller  breaks  his  engagement  to  deliver  the 
goods,  the  buyer  has  not  only  a  personal 
remedy  against  the  seller,  but  also  has  the 
usual  proprietary  remedies  against  the  goods 
themselves.    See  infra,  IX,  B,  1. 

7.  Benjamin  Sales,  §  308. 

8.  Benjamin  Sales,  §  364.  See  also  infra, 
III,  D;  VI,  A,  2,  d. 

9.  Mechem  Sales,  §  7. 

10.  See  infra,  VI,  A. 

Another  class  of  contracts,  which  do  not 
pass  title,  notwithstanding  the  goods  have 
been  delivered,  until  the  performance  of  some 
condition  by  the  purchaser,  generally  pay- 
ment of  the  price  (Benjamin  Sales,  §  364) 
is  for  the  purpose  of  this  article  distin- 
guished from  ordinary  executory  contracts 
and  treated  separately  as  "  conditional  sales." 
See  infra,  X. 

11.  "Abandonment "  distinguished  see 
Abandonment,  1  Cyc.  4  note  1. 

Agency  to  buy  or  sell. — As  to  distinc- 
tion between  the  relation  of  principal  and 
agent  and  that  of  buyer  and  seller  see  Prin- 
cipal AND  Agent,  31  Cyc.  1198. 

12.  Chalmers  Sale  Goods  93.  See  also 
Madison  Ave.  Baptist  Church  r.  Oliver  St. 
Baptist  Church,  46  N.  Y.  131. 

A  "sale,"  in  the  legal  import  of  the  word, 
implies  a  transferring  of  property  from  the 
seller  to  the  buyer  for  a  price,  and  includes, 
not  only  the  idea  of  divesting  the  seller  of 
title,  but  that  of  vesting  it  in  the  buyer.  In 
this  sense  the  sale  can  be  only  to  the  party 
who,  on  the  sale  and  by  reason  of  it,  becomes 
the  owner  of  the  thing  sold.  State  v.  Went- 
worth,  35  N.  H.  442,  443. 

A  release  of  all  one's  right,  title,  and  in- 
terest in  personal  pro])erty  for  a  sum  agreed 
to  be  paid  may  be  declared  on  as  for  a  sale. 
Kerr  r.  Lucas,  1  Allen  (Mass.)  279. 

Loan. —  The  giving  of  a  note  bearing  inter- 

[I,  D,  1] 


28    [36  Cye.] 


SALES 


(l)That  the  transfer  is  of  the  property,  that  is,  of  the  general  or  absolute  property 
as  distinguished  from  a  special  property     and  (2)  that  it  is  for  a  price. 

2.  Accord  and  Satisfaction.  A  sale  differs  from  an  accord  and  satisfaction 
in  that  the  thing  given  in  accord  and  satisfaction  is  for  the  purpose  of  quieting  a 
claim  and  not  for  a  price. 

3.  Assignment  For  Benefit  of  Creditors.  A  sale  is  to  be  distinguished  from 
an  assignment  for  the  benefit  of  creditors.  An  assignment  for  the  benefit  of 
creditors  contemplates  a  transfer  of  property  to  an  assignee  in  trust  to  apply  the 
same  or  the  proceeds  thereof  to  the  payment  of  debts,  the  surplus,  if  any,  to  be 
returned  to  the  debtor. If,  however,  the  transfer  is  absolute  and  not  subject 
to  a  trust,^^  for  a  fixed  price,^^  and  for  the  absolute  payment  of  the  debt,^^  the 
transaction  is  a  sale  and  not  an  assignment,  although  the  surplus  is  to  be  returned 
to  the  debtor. 

4.  Bailment  —  a.  In  General.  In  a  bailment,  at  most,  only  a  special  property 
passes  to  the  bailee,  who  receives  possession  for  a  particular  purpose,  upon  contract 
that  after  the  purpose  has  been  fulfilled  it  shall  be  redelivered  to  the  bailor  or 
otherwise  dealt  with  according  to  his  directions,  while  the  general  property  remains 
in  the  bailor. The  common  test  of  bailment  or  sale  is  whether  it  is  the  intention 
of  the  parties  that  the  thing  delivered  shall  be  returned.    The  transaction  is  a 


est  for  depreciated  bank  paper  indicates  that 
the  transaction  is  a  loan,  not  a  sale.  Breed- 
ing V.  Thrielkeld,  6  J.  J.  Marsh.  (Ky.)  378; 
Morris  r.  Caldwell,  3  J.  J.  Marsh.  (Ky.) 
693. 

13.  Mansfield  v.  Strauss,  68  N.  Y.  Suppl. 
682;  Still  v.  Cannon,  13  Okla.  491,  75  Pac. 
284. 

As  to  the  distinction  between  "  the  "  prop- 
erty, that  is,  the  general  property,  and  "  a  " 
property,  that  is,  a  special  property,  see 
Sewell  V.  Burdick,  10  App.  Cas.  74,  93,  5 
Aspin.  376,  54  L.  J.  Q.  B.  126,  52  L.  T.  Rep. 
N.  S.  445,  33  Wklv.  Rep.  461  {reversing  13 
Q.  B.  D.  159,  llo\  53  L.  J.  Q.  B.  399,  32 
Wkly.  Rep.  740].  And  see  Cobb  r.  Tufts,  2 
Tex.  App.  Civ.  Cas.  §  152. 

14.  See  infra,  II,  D. 

15.  Frost  r.  Erath  Cattle  Co..  81  Tex.  505, 
17  S.  W.  52,  26  Am.  St.  Rep.  831.  See,  gen- 
erally, Accord  and  Satisfaction,  1  Cyc. 
305. 

16.  See  Assignments  Foe  Benefit  of 
Creditors,  4  Cyc.  120,  129. 

Assignment  distinguished. — The  distinctions 
between  an  assignment  and  a  sale  are  too 
marked  to  be  misunderstood.  Sales  are  trans- 
fers in  the  ordinary  course  of  business.  As- 
signments commonly  grow  out  of  the  embar- 
rassments or  suspension  of  business.  A  sale 
is  usually  for  a  consideration  actually  paid 
or  agreed  to  be  paid  and  created  or  passing 
simultaneously.  An  assignment  is  in  most 
cases  for  a  consideration  already  executed,  as 
for  a  precedent  or  subsisting  debt.  A  volun- 
tary assignment  for  the  benefit  of  creditors 
implies  a  trust  and  contemplates  the  inter- 
vention of  the  trustee.  Stout  v.  Watson,  19 
Oreg.  251,  24  Pac.  230.  See  also  Smith-Mc- 
Cord  Dry  Goods  Co.  t.  Carson,  59  Kan.  295, 
52  Pac.  880;  Knoxville  Mantel,  etc.,  Co.  v. 
Coon,  61  Mo.  App.  151;  Tompkins  v.  Hunter, 
149  N.  Y.  117,  43  N.  E.  532. 

Intention  of  parties. —  The  important  factor 
in  determining  whether  the  transaction  is  a 
sale  or  an  assignment  for  the  benefit  of  cred- 


itors  is  the  intention  of  the  parties.  Iline  v. 
Bowe,  114  N.  Y.  350,  21  N  E.  733  [afjfirming 
46  Hun  196]. 

17.  Kaufman  v.  Coburn,  30  Nebr.  672,  46 
K  W.  1010;  Vallance  r.  Miners'  L.  Ins.,  etc., 
Co.,  42  Pa.  St.  441;  York  County  Bank 
Carter,  38  Pa.  St.  446,  80  Am.  Dec.  494; 
Sandwich  :\tfg.  Co.  r.  Max,  5  S.  D.  125,  58 
N.  W.  14,  24  L.  R.  A.  524. 

A  promise  by  a  debtor  to  his  creditors  that, 
if  they  will  abstain  from  suing  him,  he  will 
soon  send  a  stock  of  goods  to  an  auctioneer 
to  be  sold,  and  the  proceeds  applied  to  the 
payment  of  their  claims,  is  no  sale.  Ochs  v. 
Price,  6  Heisk.  (Tenn.)  483. 

18.  Smith-McCord  Dry  Goods  Co.  r.  Car- 
son, 59  Kan.  295,  52  Pac'.  880;  Keiler  c.  Tult, 
31  Mo.  301. 

19.  Alabama. —  Otis  r.  Maguire,  76  Ala. 
295;  Heyer  /;.  Bromberg,  74  Ala.  524;  Danner 
V.  Brewer,  69  Ala.  191. 

Iowa. —  Cowles  v.  Ricketts,  1  Iowa  582. 

yew  Hampshire. —  Hosnier  r.  Farlev,  67 
K  H.  590,  27  Atl.  223;  Kenefick  c.  Perry, 
61  N.  H.  362. 

Iseic  Yorl\ — See  Cook  v.  Bennett,  60  Hun 
8,  14  N.  Y.  Suppl.  683. 

Pennsylvania. —  Lockhard  r.  Stevenson,  61 
Pa.  St.  64. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  15;  and 
As>signments  For  Benefit  of  Creditors,  4 
Cyc.  113. 

Debt  assumed  by  transferee. —  See  Esk- 
ridge  r.  Abrahams,  01  Ala.  134;  Rice  r. 
Wood,  61  Ark.  442.  33  S.  W.  636.  31  L.  R.  A 
609;  Powell  f.  Kellv,  82  Ga.  1,  9  S.  E.  278, 
3  L.  R.  A.  139;  Watkins  v.  Pope,  38  Ga. 
514;  Kaufman  v.  Coburn,  30  Nebr.  672,  46 
N.  W.  1010. 

Application  of  surplus  to  other  claims. — 
The  transaction  is  a  sale,  although  the  sur- 
plus, if  any,  is  to  be  applied  to  tlie  payment 
of  other  claims.  Becker  r.  Rardin,  107  Mo. 
Ill,  17  S.  W.  892;  Keiler  v.  Tutt,  31  Mo. 
301. 

20.  See  Bailments,  5  Cyc.  161,  170. 
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bailment  if  the  identical  thing  is  to  be  retumed,^^  although  in  altered  form.^^  If 
the  receiver  is  not  bound  to  return  the  identical  things  but  is  at  liberty  to  return 
something  else,  as  a  rule  the  property  passes,  and  the  transaction  is  in  effect  a 
sale  or  an  exchange.^*  But  if  the  option  to  return  other  articles  of  the  same  kind 
applies  only  in  case  of  a  loss  for  which  the  bailee  is  Hable  the  transaction  is  a  bail- 
ment.''   It  depends  upon  the  substance  of  the  agreement,  and  not  upon  its  form, 


Evidence. —  Disparity  between  the  value  of 
the  property  and  the  consideration  does  not 
tend  to  sliovv  the  character  of  the  transaction 
as  a  sale  or  a  bailment.  Tanner  v.  Parshall, 
4  Abb.  D^^e.  (N.  Y.  )3o6.  3  Keves  431,  2  Transcr 
App.  204.  5  Abb.  Pr.  N.  S.  373,  35  How.  Pr. 
472.  Neither  is  a  delivery  of  cattle  shown 
to  be  a  sale  by  proof  of  the  sale  of  the 
owner's  farm.  Rodgers  r.  Crook,  97  Ala.  722, 
12  So.  108.  And  an  invoice  of  goods  deliv- 
ered is  not  a  bill  of  sale,  nor  is  it  evidence 
of  a  sale  rather  than  a  bailment.  Sturm  r. 
Boker,  150  U.  S.  312,  14  S.  Ct.  99,  37  L.  ed. 
1093  [following  Dows  v.  Milwaukee  Nat. 
Exch.  Bank,  91' U.  S.  618,  23  L.  ed.  214]. 

Determination. —  Whether  the  transaction  is 
a  sale  or  a  bailment  is  to  be  determined  from 
all  the  circumstances.  Reherd  v.  Clem,  86 
Va.  374,  10  S.  E.  504;  Dean  v.  Lammers,  63 
Wis.  331,  23  N.  W.  892.  It  is  a  question  of 
fact  lor  the  jury.  Reissner  v.  Oxley,  80  Ind. 
580;  Brown  r.  Gilliam,  53  Mo.  App.  376; 
Crosbv  r.  Delaware,  etc..  Canal  Co.,  119  N.  Y. 
334,  23  N.  E.  736,  128  N.  Y.  641,  28  N.  E. 
363  [reversing  13  N.  Y.  Suppl.  306],  141 
N.  Y.  589,  36  N.  E.  332  [affirming  21  N.  Y. 
Suppl.  83];  Caldwell  r.  Smith,  20  N.  C.  193; 
James  r.  Plank,  48  Ohio  St.  255,  26  N.  E. 
1107;  Bretz  r.  Diehl.  117  Pa.  St.  589,  11 
Atl.  893,  2  Am.  St.  Rep.  706. 

21.  Connecticut. —  Bulkley  i\  Andrews,  39 
Conn.  70. 

District  of  Columhia. —  Moses  r.  Taylor,  6 
Mackey  255. 

Illinois. —  Andrus  r.  Mann,  92  111.  40; 
Lonergan  v.  Stewart,  55  111.  44 ;  Bauman 
Loan  Co.  v.  Hatowsky,  107  111.  App.  181. 

Indiana. —  Cruikshank  v.  Henry,  6  Blackf . 
19. 

Iowa. —  Backus  v.  Lawbaugh,  (1901)  86 
N.  W.  298. 

Jfame.— Moore  v.  Holland,  39  Me.  307. 

Maryland. —  B.  F.  Sturtevant  Co.  r.  Cum- 
berland, 106  Md.  587,  68  Atl.  351. 

Minnesota. — Williams  v.  McGrade,  13  Minn. 
174. 

Missouri. —  Coquard  v.  Wernse,  100  Mo. 
137,  13  S.  W.  341. 

ISfew  York. —  Westcott  v.  Thompson,  18 
N.  Y.  363 ;  Wadsworth  r.  Allcott,  6  N.  Y.  64 ; 
Marsh  v.  Titus,  6  Thomps.  &  C.  29 ;  Westcott 
V.  Tilton,  1  Duer  53. 

Ohio.— See  Clark  v.  Gault,  77  Ohio  St.  497, 
83  N.  E.  900. 

Utah. —  Woodward  v.  Edmunds,  20  Utah 
118,  57  Pac.  848. 

United  l^tates.— Sturm  v.  Boker,  151  U.  S. 
312,  14  S.  Ct.  99,  37  L.  ed.  1093;  Laflin,  etc., 
Powder  Co.  v.  Burkhardt,  97  S.  110,  24 
L.  ed.  973;  In  re  Gait,  120  Fed.  64,  56  C.  C.  A. 
470;  Austin  r.  Seligman,  18  Fed.  519,  21 
Blatchf.  506. 


Canada. —  Isaac  v.  Andrews,  28  U.  C.  C.  P. 
40. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  7,  8,  12. 

The  sale  of  a  mare  with  foal,  in  considera- 
tion that  the  purchaser  should  raise  the  colt 
and  return  it  to  the  seller,  constitutes  a 
bailment  for  hire,  in  reference  to  the  colt. 
Duffy  r.  Howard,  77  Ind.  182.  And  see  Wolf 
V.  Esteb,  7  Ind.  448. 

22.  Backus  r.  Lawbaugh,  (Iowa  1901)  86 
N.  W.  298.    See  also  infra,  I,  D,  4,  b. 

23.  Illinois. —  Singer  Mfg.  Co.  r.  Ellington, 
103  111.  App.  517.  Compare  Fleet  r.  Hertz, 
201  111.  594,  66  N.  E.  858,  94  Am.  St.  Rep. 
192  [reversing  98  111.  App.  564]  ;  Bastress  r. 
Chickering,  18  111.  App.  198;  Brinton  c. 
Gerry,  7  111.  App.  238. 

Kansas. —  Scott  Min.,  etc.,  Co.  v.  Schultz, 
67  Kan.  605,  73  Pac.  903. 

Maine. —  Frye  v.  Burdick,  67  Me.  408. 

Yeit?  York. —  Marsh  v.  Titus,  3  Hun  550; 
Reed  v.  Abbey,  2  Thomps.  &  C.  380;  Dykers 
V.  Allen,  7  Hill  497,  42  Am.  Dec.  87;  Hurd 
V.  West,  7  Cow.  752;  Carpenter  v.  Griffin,  9 
Paige  310. 

United  States. —  Union  Stock- Yards,  etc., 
Co.  r.  Western  Land,  etc.,  Co.,  59  Fed.  49, 
7  C.  C.  A.  660;  Austin  r.  Seligman,  18  Fed. 
519,  21  Blatchf.  506;  Genobia  Aragon  de 
Jaramillo  r.  U.  S.,  37  Ct.  CI.  208.  See  also 
Coweta  Fertilizer  Co.  r.  Brown,  163  Fed. 
162,  89  C.  C.  A.  612. 

See  43  Cent.  Dig.  tit.  "Sales,"  %  7  et  seq. 

Goods  on  memorandum.— Where  goods  are 
delivered  on  memorandum  to  be  paid  for 
when  sold  it  is  a  sale  not  a  bailment.  Mc- 
Arthur  v.  Wilder,  3  Barb.  (N.  Y.)  66;  Oelber- 
raan  r.  Jarman,  12  N.  Y.  Suppl.  383. 

24.  See  infra,  I,  D,  7. 

25.  Downer  r.  Rowell,  22  Vt.  347  [follow- 
ing Smith  V.  Niles,  20  Vt.  315,  49  Am.  Dec. 
782].  See  also  Williams  v.  McGrade,  13 
Minn.  174. 

A  contract  by  which  A  leased  sheep  to  B 

for  the  term  of  two  years,  for  which  B  agreed 
to  pay  a  yearly  rental,  and  providing  that 
the  lessee  should  "  keep  the  old  stock  good," 
which  expert  testimony  showed  to  mean  that 
tlie  same  number,  ages,  and  quality  of  sheep 
were  to  be  returned,  was  one  of  lease  and 
not  of  sale;  the  lessee  being  autliorized 
to  sell  the  old  sheep  and  let  younger  ones 
take  their  place,  but  not  the  whole  herd. 
Turnbow  v.  Beckstead,  25  Utah  468,  71  Pac. 
1062. 

Contract  of  hire. —  Where  defendant  tried 
to  liire  a  sleigh,  and,  plaintiff  being  reluctant 
to  let  it  go,  said  that  "  if  he  broke  it  he 
would  pay  for  it,"  and  repeated  that  he 
would  like  to  "  liire  "  the  sleigh,  this  did  not 
establisli  a  contract  on  defendant's  part  to 
purchase  the  sleigh  in  ease  of  damage,  but 
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or  upon  particular  expressions  used,  whether  a  transaction  is  a  bailment  or  a 
sale.^^ 

b.  Contraet  For  Manufacture  or  Performance  of  Labor.  Where  articles  are 
deUvered  by  one  person  to  another  who  is  to  perform  labor  upon  them  or  manu- 
facture them  into  other  articles  for  the  former,  the  transaction  is  a  bailment 
notwithstanding  the  articles  are  to  be  returned  in  altered  form.-^    But  if  the 


merely  to  pay  for  the  injuries.  Brown  i'. 
Cuozzo,  89  N.  Y.  App.  Div.  619,  85  N.  Y. 
Suppl.  759. 

26.  Illinois. —  Singer  Mfg.  Co.  v.  Ellington, 
103  111.  App.  517;  North,  etc.,  Rolling  Stock 
Co.  f.  O'Hara,  73  111.  App.  691;  McCrory 
V.  Hamilton,  39  111.  App.  490;  Barnes  v. 
Morse,  38  111.  App.  274. 

Indiana. —  Beist  v.  Sipe,  16  Ind.  App.  4, 
44  N.  E.  762. 

Iowa. —  Irons  v.  Kentner.  51  Iowa  88,  50 
N.  W.  73,  33  Am.  Rep.  119. 

Louisiana. —  Seelig  r.  Dumas,  48  La.  Ann. 
1494,  21  So.  91. 

Minnesota. —  National  Car,  etc.,  Builder 
V.  Cyclone  Steam  Snow  Plow  Co.,  49  Minn. 
125,  51  N.  W.  657. 

Pennsylvania. —  Summerson  v.  Hicks,  134 
Pa.  St.  566,  19  Atl.  808. 

United,  States. —  Union  Stock-Yards,  etc., 
Co.  V.  Western  Land,  etc.,  Co.,  59  Fed.  49, 
7  C.  C.  A.  660. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  7  et 
seq. 

Transfer  of  whole  interest. —  Where  the 
owner  of  a  slave  conveyed  the  house  in  which 
the  slave  lived  to  defendant,  and  gave  him 
also  his  note  for  fifty  dollars,  in  consideration 
that  defendant  would  svipport  the  slave  and 
her  husband,  both  being  old,  for  the  rest  of 
their  lives,  the  transaction  was  a  sale  of 
the  slave,  since  the  whole  interest  in  the 
slave  was  conveyed.  State  r.  Duckworth,  60 
N.  C.  240,  See  also  Trongott  v.  Byers,  5 
Cow.  (N.  Y.)  480. 

Payment  in  instalments  as  work  progresses. 
—  Where  plaintiff  contracted  to  furnish  cer- 
tain pumping  machinery,  to  be  installed  in 
the  hull  of  a  dredge  being  constructed  by 
defendant,  the  contract  further  providing 
that  plaintiff  should  install  the  machinery 
at  its  own  expense;  that  defendant  should 
afford  the  facilities  of  its  yards  for  such  in- 
stallation, and  furnish  men  and  material  for 
that  purpose  at  cost;  that  defendant  should 
keep  the  machinery  insured  for  the  benefit 
of  plaintiff;  and  that  it  should  pay  one  third 
of  the  price  when  the  machinery  was  deliv- 
ered, one  third  when  it  was  installed  on 
board  the  dredge,  and  the  balance  on  com- 
pletion of  the  test  by  the  party  for  whom 
the  dredge  was  being  constructed,  on  delivery 
of  the  machinery,  and  payment  of  the  first 
instalment  of  the  purchase-price,  there  was 
a  completed  sale,  and  not  a  mere  bailment, 
of  the  machinery  to  defendant.  William  R. 
Trigg  Co.  V.  Bucyrus  Co.,  104  Va.  79,  51 
S.  E,  174. 

27.  Colorado. —  Patrick  r.  Colorado  Smelt- 
ing Co.,  20  Colo.  268,  38  Pac.  236. 

Illinois. —  McCrory  v.  Hamilton,  39  111. 
App.  490. 
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Maine. — 'Barker  r.  Roberts,  8  Me.  101. 
See  also  Moore  v.  Holland,  39  Me.  307. 

Massachusetts. —  Mansfield  r.  Converse,  8 
Allen  182. 

New  York.— Mack  v.  Snell,  140  N.  Y.  193, 
35  N.  E.  493,  37  Am.  St.  Rep.  534;  Smith  v. 
James,  7  Cow.  328.  See  also  Sattler  v.  Hal- 
lock,  160  N.  Y.  291,  54  N.  E.  667,  73  Am. 
St.  Rep.  680,  46  L.  R.  A.  679  [affirminq  15 
N.  Y.  App,  Div.  500,  44  N.  Y.  Suppl.  543], 
holding  that  a  bailment,  and  not  a  sale,  is 
effected  by  a  contract  whereby  farmers  de- 
liver farm  produce  to  another  to  manufacture 
into  pickles,  receiving  on  delivery  the  market 
price  therefor,  and  he  sells  it  in  their  name, 
each  party  receiving  a  share  of  the  net  pro- 
ceeds. 

Pennsylvania. —  Spanogle  r.  Doane,  15 
Wkly,  Notes  Cas.  L56  [afirming  13  Wkly. 
Notes  Cas.  449]. 

Vermont. —  Gleason  r.  Beers,  59  Vt.  581, 
10  Atl.  86,  59  Am.  St.  Rep.  757;  Brown  v. 
Hitchcock,  28  Vt.  452. 

United  States.— mx'is  r.  U.  S.,  27  Ct.  CI. 
181. 

England.— Comns  r.  Forbes,  3  T.  R,  316,  1 
Rev.  Rep.  712,  100  Eng.  Reprint  596, 

See  43  Cent.  Dig.  tit.  "Sales,"  §  9. 

Grain  to  be  made  into  flour. —  When  grain 
is  delivered  for  which  the  depositor  is  to 
receive  flour,  it  is  a  bailment  if  flour  from 
the  identical  grain  is  to  be  returned.  Ashby 
V.  West,  3  Ind.  170;  Foster  v.  Pettibone,  7 
N.  Y,  433,  57  Am,  Dec,  530;  Mallory  v.  Wil- 
lis, 4  N.  Y.  76;  Inglebright  v.  Hammond,  19 
Ohio  337,  53  Am.  Dec.  430;  Johnson  v.  Miller, 
16  Ohio  431;  Slaughter  v.  Green,  1  Rand. 
(Va.)  3.  10  Am.  Dec.  488;  Stephenson  v. 
Ranney,  2  U.  C.  C.  P.  196. 

Compensation  based  on  profits  of  sale. — 
Where  A  delivered  leather  to  B  to  be  made 
into  boots  which  B  was  to  consign  to  A  who 
was  to  sell  them  on  a  commission  of  five 
per  cent,  it  was  held  to  be  a  bailment. 
Schenck  v.  Saunders.  13  Gray  (Mass.)  37. 
And  see  Hyde  v.  Cookson,  21  Barb.  (N.  Y.) 
92.  But  in  Jenkins  r.  Eichelberger,  4  Watts 
(Pa.)  121,  28  Am.  Dec.  691,  a  contract  by  a 
merchant  to  deliver  hides  to  a  tanner,  to  be 
charged  at  cost  and  five  per  cent  commission, 
and  interest  after  six  months,  and  when 
tanned  to  be  returned  to  the  merchant  to  be 
sold  by  him,  and  out  of  the  proceeds  of  sale 
the  first  cost  and  five  per  cent  to  be  de- 
ducted, and  the  balance  to  be  paid  to  the 
manufacturer,  was  held  on  grounds  of  pub- 
lic policy  to  be  such  a  sale  as  would  subject 
the  hides  to  levy  and  sale  as  the  property  of 
the  manufacturer.  And  see  Butterfield  v. 
Lathrop,  71  Pa.  St.  225;  Prichett  r.  Cook,  62 
Pa.  St.  193;  Mitchell  v.  Com.,  37  Pa.  St. 
187. 
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person  by  whom  the  articles  are  received  may  dehver  in  return  alrticles  which  are 
not  the  product  of  those  received  the  transaction  is  in  effect  a  sale.^^ 

e.  Deposit  of  Grain  in  Warehouse.  Wliere  grain  is  deposited  in  an  elevator 
or  warehouse  on  an  understanding  express  or  implied  that  the  warehouseman 
may  mix  it  with  other  grain  of  like  quality,  and  shall  return  to  the  depositor  the 
amount  of  his  deposit  out  of  the  mass,  which  is  to  be  kept  good  to  that  extent, 
the  various  owners  of  the  grain  are  tenants  in  common,  and  the  transaction  is  a 
bailment. If  the  warehouseman  commingles  his  own  grain,  he  becomes  tenant 


Services  and  materials. —  Contract  of  sale 
distinguished  from  contract  to  furnish  serv- 
ices and  materials.  Wyllie  v.  Palmer,  137 
N.  Y.  248,  33  N.  E.  381,  19  L.  R.  A.  285. 

Share  of  product  as  compensation. — Where 
materials  are  delivered  to  be  manufactured, 
and  the  manufactured  article  is  to  be  di- 
vided between  the  parties  in  certain  pro- 
portions, the  transaction  is  not  a  sale  but 
a  bailment.  Gregory  v.  Strvker,  2  Den. 
(N.  Y.)  G28;  Pierce  r\  Schenck,"3  Hill  (N.  Y.) 
28. 

28.  Indiana. —  Woodward  v.  Semans,  125 
Ind.  330,  25  N.  E.  444,  21  Am.  St.  Rep.  225; 
Ewing  V.  French,  1  Blackf.  353. 

Iowa. —  Wilson  i\  Cooper,  10  Iowa  565. 

Missouri. —  Potter  v.  Mt.  Vernon  Roller 
Mill  Co.,  101  Mo.  App.  581,  73  S.  W.  1005; 
O'Neal  r.  Stone,  79  Mo.  App.  279;  Martin 
r.  Ashland  Mill  Co.,  49  Mo.  App.  23. 

NeiD  York. —  Norton  V.  Woodruff,  2  N.  Y. 
153  [affirming  2  Barb.  520]  ;  Smith  v.  Clark, 
21  Wend.  83,  34  Am.  Dec.  213  [overruling 
Seymour  v.  Brown,  19  Johns.  44]. 

United  States. —  Laflin,  etc.,  Powder  Co.  v. 
Burkhardt,  97  U.  S.  110,  24  L.  ed.  973; 
Buffum  V.  Merry,  4  Fed.  Cas.  No.  2,112,  3 
Mason  478. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  9. 

Material  added  by  manufacturer. —  Where 
a  railroad  company  delivered  old  rails  to  a 
rolling  mill  company,  which  added  new  iron 
as  needed  and  remade  them  into  new  rails, 
the  transaction  was  held  a  bailment,  the 
material  inquiry  being  which  company  fur- 
nished the  principal  portion  of  the  material. 
Arnott  V.  Kansas  Pac.  R.  Co.,  19  Kan.  95. 

Where  a  chattel  is  in  existence  at  the  time 
a  contract  for  its  transfer  is  made,  and  the 
vendor  is  to  do  work  thereon  to  adapt  it  to 
a  particular  use  for  the  vendee,  the  contract 
is  a  sale.  Binder  v.  Robinson,  61  Misc. 
(N.  Y.)  278,  113  N.  Y.  Suppl.  766. 

29.  Illinois. — Ardinger  v.  Wright,  38  111. 
App.  98;  Pontiac  Nat.  Bank  i\  Langan,  28 
111.  App.  401. 

Indiana. —  Miller  v.  State,  144  Ind.  401,  43 
N.  E.  440;  Schindler  v.  Westover,  99  Ind. 
395;  Bottenberg  v.  Nixon,  97  Ind.  106;  Rice 
V.  Nixon,  97  Ind.  97,  49  Am.  Rep.  430; 
Barrows  r.  Wampler,  24  Ind.  App,  472,  56 
N.  E.  935;  Drudge  r.  Leiter,  18  Ind,  App. 
694,  49  N.  E.  34,  63  Am.  St.  Rep,  359, 

loica. —  Irons  i:.  Kentner.  51  Iowa  88,  50 
N,  W.  73,  33  Am.  Rep,  119;  Marks  v.  Cass 
County  Mill,  etc,  Co.,  43  Iowa  146.  See  also 
Sexton  r.  Graham,  53  Iowa  181,  4  N,  W. 
1090. 

Massachusetts. — Cushing  v.  Breed,  14  Allen 
376,  92  Am,  Dec,  777. 


Michigan. —  Erwin  v.  Clark,  13  Mich.  10. 

Oregon. —  McBee  v.  Ceasar,  15  Oreg.  62, 
13  Pac.  652. 

Pennsylvania. —  Bretz  i\  Diehl,  117  Pa.  St. 
589,  11  Atl.  893,  2  Am.  St.  Rep.  706. 

Texas. —  See  Ravenna  First  State  Bank  v. 
Barnett,  (Civ.  App.  1907)  106  S,  W,  182. 

Wisconsin. — ^  Young  v.  Miles,  20  Wis.  615, 
23  Wis.  643. 

Compare  Lawlor  r.  Nicol,  12  Manitoba 
224. 

See  43  Cent.  Dig.  tit,  "Sales,"  §  11. 

Cases  sometimes  cited  in  support  of  the 
view  that  the  transaction  is  a  sale,  because 
the  identical  grain  is  not  to  be  returned,  are 
usually  distinguishable  on  the  ground  that 
the  warehouseman  had  the  right  to  sell  and 
to  pay  in  money  or  grain.  Sec  Chase  r. 
Washburn,  1  Ohio  St.  244,  59  Am.  Dec,  623 
[distinguished  in  James  v.  Plank,  48  Ohio 
St.  255,  26  N.  E.  1107];  Rahillv  r.  Wilson, 
20  Fed.  Cas.  No.  11,532,  3  Dill.'  420;  South 
Australian  Ins.  Co.  v.  Randell,  1  L.  R.  3 
P.  C.  101,  22  L.  T.  Rep.  N,  S,  843,  6  Moore 
P.  C.  N.  S.  341,  16  Eng.  Reprint  755,  6  Am. 
L.  Rev.  450. 

In  some  states  it  is  declared  by  statute 
that  the  transaction  is  a  bailment.  In  Hall 
r,  Pillsbury,  43  Minn.  33,  35,  44  N,  W.  673, 
19  Am.  St,  Rep,  209,  7  L.  R.  A,  529,  the 
court  said :  "  The  evils  to  be  cured  were 
those  which  were  supposed  to  follow  the 
prior  rule  of  law  —  the  rule  of  the  common 
law.  That  rule  was  that  where  a  deposit 
was  made  of  grain  or  other  like  property, 
with  the  expectation  that  it  would  be  com- 
mingled in  a  common  mass  of  similar  kind, 
deposited  by  different  persons,  so  that  its 
identity  would  necessarily  be  lost,  and  the 
undertaking  of  the  depositee  was  not  to  re- 
deliver the  identical  property  deposited,  but 
to  deliver,  in  lieu  thereof,  an  equal  amount 
of  the  same  kind  of  property,  the  title  to 
the  property  deposited  passed  to  the  de- 
positee. The  deposit  had  the  effect  of  a  sale. 
The  statute  changes  this  rule,  and  provides 
(Gen.  St.  (1878)  c.  124,  §  13)  that  'such  de- 
livery shall  in  all  things  be  deemed  and 
treated  as  a  bailment,  and  not  as  a  sale' 
Of  course,  it  cannot  be  understood  from  this 
that  the  depositor's  title  to  the  identical 
grain  remains.  The  legislature  must  be 
taken  to  have  had  in  view  tlie  way  in  which 
the  business  of  sucli  warehouses  is,  and  of 
necessity  must  be,  conducted.  They  are  con- 
stantly receiving  deposits  of  grain,  and  is- 
suing receipts  for  it,  and  as  constantly  tak- 
ing up  outstanding  recei])ts.  and  removing 
tlie  amounts  of  grain  called  for  by  them,  so 
that  perhaps  the  same  identical  grain  may 
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in  common  with  the  depositors  and  bailor  as  to  them.^"  The  transaction  is  a  bail- 
ment notwithstanding  the  depositor  retains  the  right  to  elect  whether  to  demand 
a  dehvery  of  grain  or  money. But  the  transaction  is  in  effect  a  sale  if  the  dehvery 
is  upon  such  terms  that  the  warehouseman  is  not  to  return,  but  is  to  pay  for,  the 
grain/"^^  or  that  he  has  from  the  beginning  the  right  to  use  or  sell  the  grain  and 


not  remain  in  the  warehouse  a  week,  though 
the  amount  in  store  is  not  diminished.  The 
declaration  that  the  delivery  shall  be  deemed 
and  treated  as  a  bailment  must  be  taken  as 
meaning  that  the  depositor  shall  be  deemed 
to  be  the  owner  of,  and  to  have  on  bailment 
in  the  warehouse,  the  amount  of  grain  that 
he  deposits,  although  its  identity  may  have 
been  lost  by  commingling  with  other,  the 
like  kind  of  grain,  and  although  not  a  kernel 
of  the  identical  grain  deposited  still  remains. 
As  fast  as  grain  is  removed,  and  other  grain 
is  put  into  the  common  mass,  the  new  grain 
takes  the  place  of  that  originally  deposited, 
and  is  appropriated  to  the  contract  of  bail- 
ment, so  as  to  become  the  property  of  the 
depositor."  And  see  Jackson  r.  Sevatson,  70 
Minn.  275,  82  N.  W.  634;  State  r.  Cowderv, 
79  Minn.  94,  81  K  W.  750,  48  L.  R.  A.  92; 
State  V.  Barry,  77  Minn.  128,  79  N.  W.  656; 
Weiland  f.  Sunwall,  63  Minn.  320,  65  N.  W. 
628;  Weiland  r.  Krejnick,  63  Minn.  314,  65 
N.  W.  631;  National  Exch.  Bank  v.  Wilder, 
34  Minn.  149,  24  N.  W.  699 ;  Fishback  r.  Van 
Dusen,  33  Minn.  Ill,  22  N.  W.  244.  In  Snv- 
dacker  v.  Blatcliley,  177  111.  506,  512.  52  N.  E. 
742,  the  court  said :  "  The  general  doctrine,  fre- 
quently announced,  that  in  order  to  consti- 
tute a  bailment  the  obligation  must  be  to 
restore  the  identical  thing  which  was  deliv- 
ered, and  that  where  the  obligation  of  the 
receiver  is  to  return  another  thing  of  equal 
value  such  receiver  becomes  a  debtor  to  make 
such  return  and  the  transaction  is  a  sale, 
has  no  application  when  the  receiver  comes 
into  the  possession  in  the  capacity  of  a 
keeper  of  a  public  warehouse,  Avithin  the 
purview  of  the  constitution  and  statutes  upon 
that  subject.  Article  13  of  the  constitution, 
entitled  '  Warehouses/  and  section  2  of  the 
act  of  the  General  Assembly  enacted  to  give 
effect  to  the  constitutional  requirement,  in 
force  July  1,  1871  (Kurd's  Stat.  (1897) 
par.  135,  chap.  114),  contemplated  that  grain 
deposited  in  public  warehouses  by  different 
owners  will  not  be  kept  separate  and  that 
the  holders  of  receipts  issued  by  the  pro- 
prietors of  such  warehouses  will  not  receive 
the  same  grain  they  put  in  storage,  and 
secures  to  the  owners  of  such  receipts  the 
title  and  right  to  a  like  quantity  of  other 
grain  equal  in  value.  The  proprietors  of  such 
warehouses  do  not  become  debtors  to  make 
return  of  the  identical  grain  deposited,  and 
therefore  debtors  for  the  value  of  the  grain, 
but  custodians  charged  with  the  obligation 
to  restore  in  quality  and  quantity." 

Oil  in  storage  tank. —  Where  oil  was  taken 
from  plaintiff's  tanks  into  defendant's  pipe 
line  under  its  contract  to  pipe  the  product 
of  plaintiff's  wells  to  defendant's  storage 
tanks  at  certain  rates,  and  receipts  were  is- 
sued to  plaintiff  for  the  oil,  defendant  after- 
ward offering  to  deliver  the  oil  to  plaintiff,  or 
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to  whomsoever  it  might  sell  it,  defendant  was 
not  liable  for  the  market  price  of  the  oil 
on  the  theory  that  it  had  contracted  to  buy 
the  same.  J.  ^l.  Guffev  Petroleum  Co.  v. 
Glass  Oil  Co.,  37  Tex."  Civ.  App.  413,  84 
S.  W.  281. 

Evidence. —  Where  the  one  to  whom  plain- 
tiff's wheat  was  delivered  and  who  has  a  re- 
ceipt therefor  is  a  warehouseman,  whose  busi- 
ness it  is  to  receive  grain  in  store  as  well  as 
to  buy  and  sell,  there  is  no  presumption  that 
the  transaction  is  a  sale.  James  v.  Plank, 
48  Ohio  St.  255,  26  N.  E.  1107.  Parol  evi- 
dence of  the  purpose  for  which  the  grain  was 
received  is  admissible.  McCabe  v.  McKins- 
try,  15  Fed.  Cas.  No.  8,667,  5  Dill.  509;  Cargo 
r.  Joyner,  4  Northwest  Terr.  64. 

30.  Indiana. —  Baker  v.  Born,  17  Ind.  App. 
422,  46  N.  E.  930. 

Iowa. —  Nelson  r.  Brown,  53  Iowa  555,  5 
N.  W.  719;  Sexton  v.  Graham,  53  Iowa  181, 
4  N.  W.  1090. 

Minnesota. —  Hall  v.  Pillsbury,  43  Minn. 
33,  44  N.  W.  673,  19  Am.  St.  Rep.  209,  7 
L.  R.  A.  529. 

0/(/o.— O'Dell  r.  Leyda,  46  Ohio  St.  244, 
20  N.  E.  472. 

Pennsylvania. —  Bretz  f.  Diehl,  117  Pa.  St. 
589,  11  Atl.  893,  2  Am.  St.  Rep.  706. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  11. 

31.  Ledyard  r.  Hibbard,  48  Mich.  421,  12 
N.  W.  637,  42  Am.  Rep.  474;  James  v.  Plank, 
48  Ohio  St.  255,  26  N.  E.  1107. 

32.  Illinois. —  Richardson  v.  Olmstead,  74 
111.  213;  Lonergan  r.  Stewart,  55  111.  44;  Ives 
r.  Hartley,  51  111.  520;  Grier  r.  Stout,  2 
111.  App.  602. 

Indiana. —  Woodward  v.  Boone,  126  Ind. 
122,  25  N.  E.  812;  Lyon  f.  Lenon,  106  Ind. 
567,  7  N.  E.  311;  Hag'ey  v.  Schroeder,  30  Ind. 
App.  151,  65  N.  E.  598. 

Michigan. —  Jones  v.  Kemp,  49  Mich.  9,  12 
N.  W.  890. 

Minnesota. —  Weiland  r.  Sunwall,  63  Minn. 
320,  65  N.  W.  628. 

Pennsylvania. —  Light  r.  Heilman,  1  Pear- 
son 537 ;  Minnich  v.  Kafroth,  5  Lane.  L.  Rev. 
189. 

Virginia. —  Reherd  r.  Clem,  86  Va.  374,  10 
S.  E.  504. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  11. 

Sale  at  market  price. —  In  Redfern  v.  Stacy, 
12  Ohio  Cir.  Ct.  36,  5  Ohio  Cir.  Dec.  340,  the 
court  held  that  where  plaintiff  delivered 
wheat  to  defendants,  receiving  from  defend- 
ants a  grain  check  reciting  that  the  wheat 
was  received  on  storage,  "  to  be  sold  not 
later  than  the  middle  of  July,"  the  transac- 
tion was  a  contract  to  sell,  under  which 
plaintiff  had  the  option  of  demanding  a  sale 
up  to  the  middle  of  July  at  the  market 
price,  and  that  on  failure  to  exercise  that 
option,  it  was  a  sale  to  defendants  at  the 
then  market  price. 
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to  pay  in  grain  or  money.^^  If  in  lieu  of  grain  the  warehouseman  is  to  dehver  flour, 
which  is  to  be  made  from  grain  in  the  common  mass,  the  transaction  is  a  bailment.^^ 

d.  Bailment  With  Option  to  Buy.  A  baihnent  with  the  right  on  the  part  of 
the  bailee  to  buy  is  to  be  distinguished  from  a  sale,  the  transaction  not  becoming 
a  sale  until  the  option  is  exercised. Analogous  to  these  transactions  are  sales 
''on  trial"  or  ''on  approval."  ^® 

e.  Pledge.  A  sale  is  to  be  distinguished  from  a  pledge,  which  is  a  bailment 
to  secure  the  payment  of  a  debt  or  the  performance  of  some  other  act,^'  the  pledgee 
acquiring  only  a  special  property  in  the  thing  pledged.^^    When  personal  property 


33.  Illinois.— C\6kQ  v.  Shafroth,  137  111. 
393,  27  N.  E.  702,  31  Am.  St.  Rep.  375. 

Indiana. —  Carlisle  v.  Wallace,  12  Ind.  252, 
74  Am.  Dec.  207.  See  also  Lyon  v.  Lenon, 
106  Ind.  567,  7  N.  E.  311. 

loioa. —  Barnes  v.  McCrea,  75  Iowa  267,  39 
N.  W.  392,  9  Am.  St.  Rep.  473;  Johnston  v. 
Browne,  37  Iowa  200. 

Missouri.— O'Neal  v.  Stone,  79  Mo.  App.  279. 

Ohio.—  Chase  v.  Washburn,  1  Ohio  St.  244, 
59  Am.  Dec.  623;  Gibb  f.  Townsend,  9  Ohio 
Cir.  Ct.  409,  4  Ohio  Cir.  Dec.  96. 

Oregon. —  State  v.  Stockman,  30  Oreg.  36, 
46  Pac.  851. 

United  States.—  Rahilly  v.  Wilson,  20  Fed. 
Cas.  No.  11,532,  3  Dill.  420. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  11. 

Bailment  with  option  to  buy. —  In  some 
cases  a  distinction  has  been  made  between 
a  bailment  with  option  to  buy  and  a  delivery 
with  an  immediate  right  to  sell  and  to  pay 
in  grain  or  money.  Nelson  v.  Brown,  44 
Iowa  455;  Ledyard  v.  Hibbard,  48  Mich.  42, 
12  N.  W.  637,  42  Am.  Rep.  474.  In  State 
V.  Rieger,  59  Minn.  151,  60  N.  W.  1087, 
where  defendant  was  convicted  of  a  violation 
of  a  statute  providing  that  no  person  holding 
grain  in  store  should  deliver  it  without  au- 
thority of  the  owner  and  return  of  the  re- 
ceipt, and  the  receipt  resc-ved  an  option 
either  to  deliver  the  grade  of  wheat  called 
for  by  the  ticket,  or  to  pay  the  bearer  the 
market  price  on  surrender  of  the  ticket,  it 
was  held  that  this  did  not  render  the  transac- 
tion a  sale,  but  merely  gave  the  warehouse- 
man an  option  to  buy  when  the  receipt  was 
presented,  which  could  only  be  exercised  when 
it  was  presented  and  by  payment.  See  also 
infra,  I,  D,  4,  d. 

34.  Inglebright  v.  Hammon,  19  Ohio  337, 
53  Am.  Dec.  430;  Slaughter  v.  Green,  1 
Rand.  (Va.)  3,  10  Am.  Dec.  488.  See  also 
supra,  note  27. 

35.  Alabama. —  Wailes  v.  Howison,  93  Ala. 
375,  9  So.  594. 

Connecticut. —  Hart  V.  Carpenter,  24  Conn. 
427. 

Delaware. —  Standard  Sewing-Mach.  Co.  r. 
Frame,  2  Pennew.  430,  48  Atl.  188. 

Georgia. — 'Furst  v.  Commercial  Bank,  117 
Ga.  472,  43  S.  E.  728;  Wiggins  v.  Tumlin,  96 
Ga.  753,  23  S.  E.  75. 

Illinois. —  Colton  v.  Wise,  7  111.  App.  395. 

Maine. —  Frye  v.  Burdick,  67  Me.  408. 

Massachusetts. —  See  Hunt  v.  Wyman,  100 
Mass.  198. 

Missouri. —  Mt.  Leonard  Milling  Co.  r. 
Liverpool,  etc.,  Ins.  Co.,  25  Mo.  App.  259. 
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The  fact  that  goods  consigned  to  a  person 
for  examination  and  selection  under  an  op- 
tion to  purchase  are  consigned  at  such  per- 
son's risk  is  not  conclusive  that  the  transac- 
tion was  a  sale,  and  not  a  bailment.  State 
V.  Betz,  207  Mo.  589,  106  S.  W.  64. 

New  Hampshire. —  Sargent  v.  Gile,  8  N.  H. 
325. 

Neio  York. —  Otis  v.  Wood,  3  Wend.  498. 

Pennsylvania. —  Collins  r.  Bellefonte  Cent. 
R.  Co.,  171  Pa.  St.  243,  33  Atl.  331;  Middle- 
ton  V.  Stone,  111  Pa.  St.  589,  4  Atl.  523; 
Enlow  V.  Klein,  79  Pa.  St.  488;  Crist  i\ 
Kleber,  79  Pa.  St.  290;  Becker  v.  Smith,  59 
Pa.  St.  469;  Henry  v.  Patterson,  57  Pa.  St. 
346;  Rowe  v.  Sharp,  51  Pa.  St.  26;  Chamber- 
lain V.  Smith,  44  Pa.  St.  431;  Potter  v.  Stet- 
son, 11  Pa.  Super.  Ct.  627;  Rieker  v.  Koech- 
ling,  4  Pa.  Super.  Ct.  286. 

Vermont. —  Deering  v.  Austin,  34  Vt.  330. 

Wisconsin. —  Braun  v.  Wisconsin  Rendering 
Co.,  92  Wis.  245,  66  N.  W.  196. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §§  10,  12. 

Effect  of  custom. —  Where  goods  are  deliv- 
ered on  memorandum,  it  may  be  shown  by 
proof  of  custom  that  such  goods  were  at  the 
transferee's  use  and  that  the  transaction 
was  therefore  a  sale.  Oelbermann  r.  Jarman, 
12  N.  Y.  Suppl.  383. 

An  instrument  in  writing  by  which  the 
manufacturer  of  certain  passenger  railroad 
cars  leased  them  to  a  railroad  company  which 
had  ordered  them,  but  was  unable  to  pay 
cash  for  them  as  agreed,  at  a  specified  rental 
per  month,  with  the  privilege  to  the  lessee 
to  purchase  the  cars,  constitutes  a  bailment, 
and  not  a  sale.  American  Car,  etc.,  Co.  v. 
Altoona,  etc.,  R.  Co.,  218  Pa.  St.  519,  67  Atl. 
838. 

Where  one  ascertains  the  price  of  a  horse 
and  proposes  that  the  owners  shall  let  him 
take  the  horse  and  try  it  promising  to  re- 
turn it  in  good  condition  if  he  does  not  like 
it,  the  transaction  is  a  bailment  and  not  a 
sale.    Hunt  v.  Wyman,  100  Mass.  198. 

Where  the  one  receiving  the  property  ad- 
mits by  writing  executed  at  the  time  that 
title  is  in  the  one  delivering  the  property 
and  agrees  that  it  shall  so  continue  until 
the  price  is  fully  paid  and  agrees  to  use  the 
property  only  in  a  particular  way  he  is  a 
mere  bailee.  Crocker  r.  Gullifer,  44  Me.  491, 
69  Am.  Dec.  118. 

36.  See  infra,  VT,  A,  2,  e. 

37.  Brewster  r.  Hartley,  37  Cal.  15,  99 
Am.  Dec.  237.  See  also*  Pledges,  31  Cvc 
789. 

38.  Hamilton  v.  Wagner,  2  A.  K.  Marsh. 
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is  delivered  as  security  the  transaction  is  a  pledge. But  if  goods  are  delivered 
by  a  debtor  to  his  creditor  in  payment  of  the  debt,  the  transaction  has  the  effect 
of  a  sale;''^  and  the  same  is  true  if  goods  are  delivered  by  the  debtor  to  the 
creditor  to  be  sold,  and  the  proceeds  apphed  on  the  debt  with  a  return  of  the  sur- 
plus.*^ A  transaction  on  its  face  a  sale  will  not  be  converted  into  a  pledge  by  a  mere 
agreement  to  resell/^ 

5.  Chattel  Mortgage  —  a.  In  General.  A  sale  is  to  be  distinguished  from  a 
chattel  mortgage,  which  is  the  transfer  of  the  title  to  personal  property  as  security 
for  the  payment  of  money  or  the  performance  of  some  other  act,  subject  to  the 
condition  that  upon  performance  by  the  transferrer  the  title  shall  revest  in  him.^^ 
In  some  jurisdictions,  however,  it  is  held  that  the  mortgage  does  not  transfer 
the  title,  but  gives  only  a  lien.^*  In  determining  whether  a  transaction  is  a  sale 
or  a  mortgage  the  court  will  take  into  consideration  the  intention  of  the  parties 
in  view  of  all  the  circumstances.*^    When  on  the  face  of  the  transaction  it  is  doubt- 


(Ky.)  33];  Barnes  v.  Swift,  11  Ohio  Dec. 
(Reprint)  321,  22  Cine.  L.  Bui.  110;  Smith 
V.  Atkinson,  4  Heisk.  (Tenn.)  625. 

39.  California. —  Irwin  v,  McDowell,  (1893) 
34  Pac.  708;  Rohrle  V.  Stidger,  50  Cal. 
207. 

/ZHnois.— Beidler  v.  Crane,  (1889)  19 
N.  E.  714. 

Iowa. —  Sperry  v.  Clarke,  76  Iowa  503,  41 
N.  W.  203.  . 

Massachusetts. —  Kimball  v.  Hildreth,  8 
Allen  167. 

Pennsylvania. —  Bissell  v.  Steel,  67  Pa.  St. 
443;  Diller  v.  Brubaker,  52  Pa.  St.  498,  91 
Am.  Dec.  177;  Houser  v.  Kemp,  3  Pa.  St. 
208. 

Wisconsin. — ■  Gardinier  v.  Kellogg,  14  Wis. 
605. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  14;  and 
Pledges,  31  Cyc.  789. 

A  bill  of  sale  without  delivery  of  posses- 
sion may  be  operative  by  way  of  security  if 
so  intended.  Upham  r.  Richey.  163  111.  530, 
45  N.  E.  228  [affirvnng  61  111.  App.  650]. 

An  absolute  bill  of  sale,  accompanied  by 
delivery  of  the  goods,  may  be  shown  to  be  a 
pledge  if  such  was  the  intention  of  the  par- 
ties. May  Eastin,  2  Port.  (Ala.)  414; 
Morgan  v.  Dod,  3  Colo.  551;  Newton  v.  Fay, 
10  Allen  (Mass.)  505;  Walker  v.  Staples,  5 
Allen  (Mass.)  34;  Campbell  r.  Parker,  9 
Bosw.  (K  Y. )  322.  And  see  Henry  v.  Davis, 
7  Johns.  Ch.  (N.  Y.)  40  [a firmed  in  2  Cow. 
324].    See  also  Pledges,  31  Cyc.  792. 

Option  to  hold  as  buyer  or  as  pledgee. — 
Where  W  sold  B  twenty  shares  of  stock  for 
one  thousand  dollars,  and  agreed  in  writing 
to  "  purchase  back  said  twenty  shares  of 
stock,  if  he  so  elects,  in  one  year  from  this 
date,  and  upon  the  written  request  from  said 
Boynton,  and  reassignment  of  said  twenty 
shares "  and  to  "  pay  said  Boynton  therefor 
the  said  sum  of  one  thousand  dollars,  and 
interest  ...  to  be  paid  to  said  Boynton  as 
aforesaid,  provided  he  shall  reassign  said 
stock  to  me  Avithin  one  year  as  aforesaid,  and 
not  otherwise,"  it  was  held  that  B  bad  an 
option  to  hold  the  shares  as  purchaser,  or 
merelj^  as  collateral  security  for  the  loan  of 
the  one  thousand  dollars  paid.  Bovnton  v. 
Woodbury,  101  Mass.  346. 

Retention  of  possession. — An  absolute  bill 

[I,  D,  4,  e] 


of  sale  of  merchandise  given  as  security,  pos- 
session being  retained  by  the  debtor,  is  a 
pledge  and  not  a  sale.  Upham  v.  Richey,  163 
111.  530,  45  N.  E.  228  [affirming  61  111.  App. 
650].    And  see  Pledges,  31  Cyc.  792. 

40.  Reeves  v.  Sebern,  16  Iowa  234,  85  Am. 
Dec.  513;  Pomez  v.  Camors,  36  La.  Ann. 
464;  Lauman's  Appeal,  68  Pa.  St.  88;  Sper- 
ing's  Appeal,  60  Pa.  St.  199. 

Sale  conditional  on  payment  of  seller's 
note. —  Where  plaintiff,  at  the  time  of  exe- 
cution of  a  note  by  her,  indorsed  by  defend- 
ants, for  the  purpose  of  enabling  her  to  pay 
an  assessment  on  stock  held  by  her,  also 
executed  an  instrument  under  seal,  contain- 
ing an  assignment  of  the  stock  to  defendants, 
and,  after  a  recital  of  the  indorsement  of 
the  note  and  the  purpose  thereof,  an  agree- 
ment by  plaintiff  that,  if  she  did  not  pay 
the  note  at  maturity,  and  defendants  did 
pay  it,  they  should  "  absolutely  own "  the 
stock,  it  was  held  that  the  transaction 
amounted  to  a  sale  of  the  stock  on  condition, 
and  not  a  pledge  of  it  to  indemnify  defend- 
ants against  their  indorsement,  and  that,  on 
failure  of  plaintiff  to  pay  the  note,  and  on 
payment  thereof  by  defendants,  the  latter 
became  absolute  owners  of  the  stock.  Mor- 
genstern  v.  Davis,  14  N.  Y.  Suppl.  31  [af- 
firmed in  158  N.  Y.  733,  53  N.  E.  1128]. 
And  see  Ware  v.  Hooper,  98  Fed.  160. 

Surplus  to  third  persons. — An  agreement, 
by  M^hich  A  transfers  to  B  movable  property 
on  condition  that  B  sell  it,  pay  himself  what 
A  owes  him,  and  distribute  the  residue  to  C 
and  D,  is  not  a  sale,  but  rather  a  trust  or 
bailment ;  and  the  property  is  liable  to  seizure 
on  fieri  facias  by  E,  a  judgment  creditor  of 
A.  Bourg  V.  Lopez,  36  La.  Ann.  439.  And 
see  Rollins  v.  Watson,  8  La.  Ann.  435. 

41.  Foster  v.  Magill,  119  111.  75,  8  N.  E. 
771;  Harris  v.  Lombard,  60  Miss.  29;  Jensen 
V.  Bowles,  8  S.  D.  570,  67  N.  W.  627. 

42.  Com.  V.  Reading  Sav.  Bank,  137  Mass. 
431;  Woodworth  V.  Morris,  56  Barb.  (N.  Y.) 
97. 

43.  See  Chattel  Mortgages,  6  Cyc.  985. 

44.  See  Chattel  Mortgages,  6  Cyc.  985. 

45.  Alabama. —  May  v.  Eastin,  2  Port.  414. 
Arkansas. —  Scott  v.  Henry,  13  Ark.  112. 
Florida.— -Long  v.  State,  44  Fla.  134,  32 

So.  870. 
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fill  whether  the  parties  intended  a  mortgage  or  a  sale/®  or  there  is  great  disparity 
between  the  vahie  of  the  property  and  the  price/^  or  fraud  has  intervened  to  make 
a  transaction  intended  as  a  mortgage  assume  the  form  of  an  absolute  sale/^  equity 
will  treat  the  transaction  as  for  security  only.  But  equity  will  not  interfere  to 
declare  a  contract  which  on  its  face  is  an  absolute  sale  to  be  a  mortgage  when  it 
appears  that  the  transaction  was  intended  to  defraud  the  vendor's  creditors.*^ 
A  bill  of  sale  absolute  on  its  face  may  be  shown  by  other  writings  and  acts  of  the 
parties  to  have  been  intended  as  a  mortgage.^^  In  most  jurisdictions  it  is  the 
established  rule  that  parol  evidence  is  admissible  to  show  that  a  bill  of  sale  absolute 


Maine. —  Reed  r.  Jewett,  5  Me.  96 ;  Bartela 
r.  Harris,  4  Me.  146, 

Maryland. —  Seighman  v.  Marshall,  17  Md. 
550. 

Michigan. —  Warner  v.  Beebe,  47  Mich.  435, 
11  N.  W.  258. 

Minnesota. —  Seymour  v.  Ryan,  94  Minn. 
20,  101  N.  W.  958. 

Mississippi. —  Weathersly  v.  Weathersly,  40 
Miss.  462,  90  Am,  Dec.  344;  Yasser  v.  Vasser, 
23  Miss.  378. 

Montana. —  Schwab  r.  Owens,  10  Mont.  381, 
25  Pac.  1049. 

Neio  Jersey. —  Cake  v.  Shull,  45  N.  J.  Eq, 
208,  16  Atl.  434. 

Neiv  York. —  Ricketts  v.  Wilson,  6  N.  Y. 
St.  508. 

Texas. —  Lessing  v.  Grimland,  74  Tex.  239, 
11  S.  W.  1095. 

Virginia. —  Bird  r.  Wilkinson,  4  Leigh  266 ; 
Chapman  v.  Turner,  1  Call  280,  1  Am.  Dec. 
514. 

West  Virginia. —  Poling  v.  Flanagan,  41 
W.  Va.  191,  23  S.  E.  685. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  13;  and 
Chattel  Mortgages,  6  Cyc.  996. 

Authority  of  agent. —  Where  property  was 
conveyed  by  an  agent,  who  was  only  author- 
ized to  mortgage,  with  notice  of  which  au- 
thority the  vendee  was  held  chargeable,  the 
conveyance  should  be  deemed  a  mortgage  only. 
Coppage  V.  Barnett,  34  Miss.  621. 

46.  Parish  v.  Gates,  29  Ala.  254;  Turnip- 
seed  V.  Cunningham,  16  Ala.  501,  50  Am. 
Dec.  190;  Secrest  v.  Turner,  2  J.  J.  Marsh. 
(Ky.)  471;  Turner  v.  Brown,  82  Mo.  App. 
30;  Gaither  v.  Teague,  29  N.  C.  460;  Poin- 
dexter  v.  McCannon.  16  K  C.  373,  18  Am. 
Dec.  591. 

47.  Alabama. —  Rapier  v.  Gulf  City  Paper 
Co.,  77  Ala.  126;  Davis  V.  Hubbard,  38  Ala. 
185;  Williamson  v.  Culpepper,  16  Ala.  211, 
50  Am.  Dec.  175;  Todd  v.  Hardie,  5  Ala.  698; 
English  V.  Lane,  1  Port.  328;  Hudson  v, 
Isbell,  5  Stew.  &  P.  67. 

Illinois. —  Danforth  V.  Cleary,  41  111.  App. 
655. 

Michigan. —  Cooper  v.  Brock,  41  Mich.  488, 
2  N.  W.  660;  McKinney  v.  Miller,  19  Mich. 
142. 

North  Carolina. —  Wilson  v.  Weston,  57 
N.  C.  349. 

Tennessee. —  Wilson      Carver,  4  Hayw.  90. 
See  43  Cent.  Dig.  tit.  "Sales,"  §  13;  and 
Chattel  Mortgages,  6  Cyc.  996. 

48.  Smith  v.  Pearson,  24  Ala.  355;  Greer 
r.  Caldwell,  14  Ga.  207,  58  Am.  Dec.  553; 
Bright  V.  Wagle,  3  Dana  (Ky.)  252;  Far- 
rell  V.  Bean,  10  Md.  217. 


Fraud  in  obtaining  an  absolute  conveyance 

of  slaves  to  secure  a  loan  of  money  may  be 
inferred  from  facts  and  circumstances,  from 
the  character  of  the  contract,  or  from  the 
condition  and  circumstances  of  the  parties. 
Watkins  v.  Stockett,  6  Harr.  &  J.  (Md.) 
435. 

49.  Brantley  v.  West,  27  Ala.  542 ;  Wright 
r.  Wright,  2  Litt.  (Ky.)  8;  Barr  r.  Chandler, 
47  N.  J.  Eq.  532,  20  Atl.  733;  Wheeler  v. 
Eastwood,  8'8  Hun  (N.  Y.)  160,  34  N.  Y. 
Suppl.  513. 

50.  Maine. —  Reed  v.  Jewett,  5  Me.  96. 
Maryland. —  Brogden  v.  Walker,  2  Harr. 

&  J.  285. 

Massachusetts. —  New  England  Mar.  Ins. 
Co.  V.  Chandler,  16  Mass.  275. 

Oregon. —  Bartel  v.  Lope,  6  Oreg.  321. 

Virginia. —  Dabney  v.  Green,  4  Hen.  &  M. 
101,  4  Am.  Dec.  503;  Chapman  v.  Turner,  1 
Call  280,  1  Am.  Dec.  514;  Ross  v.  Norvell,  1 
Wash.  14,  1  Am.  Dec.  422. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  125;  and 
Chattel  Mortgages,  6  Cyc.  997. 

Acts  of  parties. —  Where  plaintiff  contends 
that  he  made  an  absolute  sale  of  the  prop- 
erty, and  defendant  claims  that  he  accepted 
the  bill  of  sale  as  a  chattel  mortgage,  it  is 
competent  for  plaintiff  to  show  that  defend- 
ant has  sold  the  property,  or  a  part  thereof, 
as  his  own.  Eby  v.  Winters,  51  Kan.  777, 
33  Pac.  471. 

Circumstances  attending  transaction. —  In 
a  suit  to  have  a  bill  of  sale  of  plaintiff's  in- 
terest in  a  firm  to  defendant  declared  security 
for  the  firm's  indebtedness  to  defendant,  evi- 
dence showing  that  the  firm  was  solvent, 
having  assets  exceeding  the  liabilities,  so 
that  plaintiff  had  a  sulDstantial  interest  in 
the  business,  is  admissible  to  corroborate 
plaintiff's  statement  that  the  bill  of  sale 
was  merely  intended  to  secure  defendant  on 
account  of  the  firm's  indebtedness  to  him. 
Donnelly  v.  McArdle,  86  N.  Y.  App.  Div.  33. 
83  N.  Y.  Suppl.  193.  Where  one  claims  goods 
as  a  buyer,  a  note  given  to  him  by  the  al- 
leged seller,  on  the  day  of  the  sale,  equal 
in  amount  to  the  sum  then  paid  by  him  to 
the  alleged  seller,  is  admissible  to  show  that 
the  transaction  was  a  loan,  and  not  a  sale. 
Land  17.  Klein,  21  Tex.  Civ.  App.  3,  50  S.  W. 
638. 

Question  for  jury. —  Whether  a  bill  of  sale 
is  given  as  security  and  therefore  a  mortgage 
is  ordinarily  a  question  of  intention,  and  one 
of  fact  for  the  jurv.  Cook  r.  Lion  F.  Ins. 
Co.,  67  Cal.  368,  7  Pac.  784;  King  r.  Greaves, 
51  Mo.  App.  534;  Gaither  r.  Tea^ie.  29  N.  C. 
460;  Horne  v.  Puckett,  22  Tex.  201. 
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in  form  is  a  mortgage.^*  In  some  jurisdictions,  however,  the  rule  obtains  that 
in  an  action  at  law  parol  evidence  is  not  admissible  for  that  purpose. Such 
evidence  is,  however,  regarded  as  admissible  in  equity,^^  subject  in  some  instances 


51.  Oalifornia. —  Kothschild  V.  Swope,  116 
Cal.  670,  48  Pac.  911. 

Illinois. —  National  Ins.  Co.  v.  Webster,  83 
111.  470;  Moore  v.  Foster,  97  111.  App.  233. 

Indiana. —  Hayworth  v.  Worthington,  5 
Blackf.  361,  35  Am.  Dec.  126. 

Iowa. — Merritt-Allen  Co.  v.  Torrence,  (1905) 
102  N.  W.  154;  Vdtaw  f.  Dielil,  62  Iowa  676, 
13  N.  W.  757;  McAnnulty  v.  Seiek,  59  Iowa 
586,  13  K  W.  743. 

Kansas. —  Butts  v.  Privett,  36  Kan.  711,  14 
Pac.  247. 

Michigan. —  Wetmore  v.  Moloney,  127  Mich. 
372,  86  N.  W.  808;  Pinch  v.  Willard,  108 
Mich.  204,  66  N.  W.  42;  Seligman  r.  Ten 
Eyck,  74  Mich.  525,  42  N.  W.  134;  Biihl  Iron 
Works  v.  Teuton,  67  Mich.  623,  35  N.  W. 
804;  Fuller  v.  Parrish,  3  Mich.  211. 

Minnesota. —  Jones  v.  Rahilly,  16  Minn. 
320. 

Missouri. —  King  f.  Greaves,  51  Mo.  App. 
534;  Quick  v.  Turner,  26  Mo.  App.  29; 
Newell  V.  Keeler,  13  Mo.  App.  189.  But  see 
Montany  v.  Rock,  10  Mo.  506.  See  also 
Link  V.  Harrington,  41  Mo.  App.  635  (hold- 
ing that  parol  evidence  is  inadmissible  except 
as  between  the  parties )  ;  State  v.  Kock,  40 
Mo.  App.  635;  Moore  v.  Keep,  5  Mo.  App. 
593. 

Nevada. —  Carlyon  v.  Lannan,  4  Nev.  156. 

Neio  York. —  Coe  r.  Cassidy,  72  N.  Y.  133 
[affirming  6  Daly  242]  ;  Despard  v.  Wal- 
bridge,  15  N.  Y.  374;  Tyler  v.  Strang,  21 
Barb.  198.  But  see  Thomas  v.  Scutt,  127 
N.  Y.  133,  27  K  E.  961  [affirming  52  Hun 
343,  5  N.  Y.  Suppl.  365],  holding  that  where 
a  bill  of  sale  is  absolute  in  its  terms  of 
transfer,  states  the  quantity  and  price  of 
each  class  of  property,  and  the  total  price, 
with  a  provision  for  the  correction  of  mis- 
takes as  to  quantity,  and  contains  an  agree- 
ment as  to  how  the  price  is  to  be  applied 
between  the  parties,  and  the  vendee  takes 
possession  thereunder,  parol  evidence  is  not 
admissible  to  show  that  it  was  intended 
merely  as  a  collateral  security. 

Ohio. —  Mollenkopf  v.  Baumgardner,  21 
Ohio  Cir.  Ct.  591,  11  Ohio  Cir.  Dec.  655. 

Oklahoma. —  Miller  v.  Campbell  Commis- 
sion Co.,  13  Okla.  75,  74  Pac.  507. 

Oregon. —  Bartel  v.  Lope,  6  Oreg.  321. 

Texas. —  Watson  v.  Boswell,  25  Tex.  Civ. 
App.  379,  61  S.  W.  407. 

Washington. —  Voorhies  v.  Hennessy,  7 
Wash.  243,  34  Pac.  931. 

Wisconsin. —  Winner  v.  Hoyt,  66  Wis.  227, 
28  N.  W.  380,  57  Am.  Rep.  257;  Manufac- 
turers' Bank  v.  Rugee,  59  Wis.  221,  18  I^.  W. 
251. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  125;  and 
Chattel  Moetgages,  6  Cyc.  997. 

Under  statutes. —  In  some  jurisdictions  the 
rule  rests  on  provisions  of  the  statute  allow- 
ing equitable  defenses  to  be  set  up  in  actions 
at  law.  Nattin  v.  Rilev,  54  Ark.  30,  14  S.  W. 
1100;  Despard  v.  Wallbridge,  15  K  Y.  374. 
See  also  Rogers  v.  Nidiffer,  5  Indian  Terr, 
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55,  82  S.  W.  673.  The  rule  in  Arkansas  was 
formerly  the  contrary.  George  v.  Norris,  23 
Ark.  121. 

52.  Alabama. —  Bragg  v.  Massie,  38  Ala. 
89,  79  Am.  Dec.  82;  Hartshorn  v.  Williams, 
31  Ala.  149;  McKinstry  v.  Conly,  12  Ala.  678. 

Maine. —  Bryant  v.  Crosby,  36  Me.  562,  58 
Am.  Dec.  767. 

Maryland. —  Bent  V.  Susquehanna  Bridge, 
etc.,  Co.,  6  Harr.  &  J.  128,  14  Am.  Dec.  261. 

Massachusetts. —  Pennock  v.  McCormick, 
120  Mass.  275;  Harper  f.  Ross,  10  Allen 
332.  Otherwise  as  to  a  bill  of  parcels. 
Hildreth  v.  O'Brien,  10  Allen  104;  Caswell 
r.  Keith,  12  Gray  351;  Hazard  v.  Loring, 
10  Cush.  267  ;  Jewett  v.  Warren,  12  Mass. 
300,  7  Am.  Dec.  74.  The  rule  applies  only 
to  parties  and  their  privies.  Hawes  v. 
Weeden,  180  Mass.  106,  61  N.  E.  802. 

Mississippi.— Rex.  Code  (1892),  §  4233, 
providing  that  deeds  or  other  writings  abso- 
lute on  their  face,  where  the  maker  parts 
with  the  possession  of  the  property  conveyed, 
shall  not  be  shown  by  parol  to  be  mortgages, 
unless  in  case  of  fraud  in  their  procurement, 
applies  only  to  tangible  property,  and  does 
not  embrace  the  transfer  of  life  insurance 
policies  during  the  life  of  the  assured,  which 
may  be  shown  to  be  mere  securities  for  debt. 
Armstrong  v.  Owens,  83  Miss.  10,  35  So.  320. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  125;  and 
Chattel  Mortgages,  6  Cyc.  997. 

As  to  third  persons. — A  party  to  a  bill  of 
sale  cannot,  in  a  controversy  with  a  stranger, 
introduce  parol  evidence  to  show  that  it  was 
intended  as  a  mortgage.  Henderson  v.  May- 
hew,  2  Gill  (Md.)  393,  41  Am.  Dec.  434; 
Rogers  v.  Severson,  2  Gill  (Md.)  385.  The 
general  rule  that  parol  contemporaneous  evi- 
dence is  inadmissible  to  contradict  or  vary 
the  terms  of  a  valid  written  instrument  is 
confined  to  the  parties  to  the  instrument,  and 
does  not  prevent  an  assignee  in  insolvency 
from  showing  that  an  absolute  bill  of  sale 
given  by  his  assignor  for  an  inadequate  con- 
sideration was  verbally  agreed  to  be  con- 
sidered as  a  mortgage.  Grove  v.  Rentch,  26 
Md.  367. 

53.  Alabama. —  Bishop  v.  Bishop,  13  Ala. 
475;  English  v.  Lane,  1  Port.  328. 

Indiana. —  Seavey  V.  Walker,  108  Ind.  78, 
9  N.  E.  347. 

Maryland. —  Booth  V.  Robinson,  55  Md.  419. 

Massachusetts. —  Newton  i\  Fay,  10  Allen 
505. 

Mississippi. —  Carter  v.  Burris,  10  Sm.  &  M. 
527. 

New  Yor/c— Barry  v.  Colville,  129  N.  Y. 
302,  29  N.  E.  307  [affirming  13  N.  Y.  Suppl. 
4]  ;  Anthony  v.  Atkinson,  2  Sweeny  228. 

Virginia. —  Ross  v.  Norvell,  1  Wash.  14, 
1  Am.  Dec.  422. 

United  States. —  Morgan  v.  Shinn,  15  Wall. 
(U.  S.)  105,  21  L.  ed.  87. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  125;  and 
Chattel  Mortgages,  6  Cyc.  997. 
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to  the  restriction  that  fraud  or  mistake  must  have  been  alleged.^*  A  bill  of  sale 
will  not  be  held  to  be  a  mortgage  unless  the  proof  is  clear  and  convincing.^^ 

b.  Transfer  in  Payment  of  Debt.  A  transfer  of  title  by  a  debtor  to  a  creditor 
in  payment  is  in  effect  a  sale  and  not  a  mortgage.^^ 

•e.  Sale  as  Security.  When  a  bill  of  sale  is  executed  as  security,  it  is  generally 
held  to  be  a  mere  mortgage."    Thus  in  cases  where  there  has  been  no  change  of 


54.  McKinstry  r.  Conlj,  12  Ala.  678; 
Marshall  i\  Cox,  7  J.  J.  Marsh.  (Ky.)  133; 
Thompson  r.  Pattoii,  5  Litt.  (Ky.)  74,  15 
Am.  Dec.  44;  Farrell  v.  Bean,  10  Md.  217; 
Whitfield  v.  Gates,  59  N.  C.  136. 

55.  Alabama. —  Harris  r.  Miller,  30  Ala. 
221;  Brantley  v.  West,  27  Ala.  542;  Turnip- 
seed  V.  Cunningham,  16  Ala.  501,  50  Am. 
Dec.  190;  Chapman  v.  Hughes,  14  Ala.  218; 
Freeman  r.  Baldwin,  13  Ala.  246;  Hatfield 
i\  Montgomery,  2  Port.  58. 

Arkansas. —  Trieber  r.  Andrews,  31  Ark. 
163;  Williams  r.  Cheatham,  19  Ark.  278. 

Illinois. —  Whittemore  v.  Fisher,  132  111. 
243,  24  K  E.  636. 

Iowa. —  Powers  r.  Benson,  120  Iowa  428, 
94  N.  W.  929. 

Maryland. —  Watkins  v.  Stockett,  6  Harr. 
&  J.  435. 

New  Jersey. —  Cake  v.  Shull,  45  N.  J.  Eq. 
208,  16  Atl.  434. 

Wisconsin. —  Mackey  r.  Stafi'ord,  43  Wis. 
653. 

But  see  Seligman  v.  Ten  Eyck,  74  Mich. 
525,  42  N.  W.  134. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  137;  and 
Chattel  Moetgages,  6  Cyc.  998. 

Illustrations.— Proof  that  the  vendee  took 
from  the  vendor  no  note  or  other  evidence  of 
the  debt,  although  a  strong  circumstance  to 
show  that  a  sale,  and  not  a  mortgage,  was 
intended,  is  by  no  means  conclusive.  Robin- 
son V.  Farrelly,  16  Ala.  472.  The  surrender 
by  a  creditor  of  certain  notes  to  a  debtor, 
on  the  execution  of  a  bill  of  sale  by  the 
latter  to  the  former,  is  not  conclusive  that 
the  transaction  was  a  sale  and  not  a  mort- 
gage. Buhl  Iron  Works  v.  Teuton,  67  Mich. 
623,  35  N.  W.  804.  Where  a  bill  of  sale  was 
executed  in  payment  of  a  precedent  debt,  the 
use  of  the  word  "security"  by  the  vendee 
upon  the  witness'  stand  in  describing  the 
transaction  is  not  sufficient  to  fix  the  char- 
acter of  such  instrument  as  a  mortgage. 
Prentiss  Tool,  etc.,  Co.  v.  Schirmer,  136 
N.  Y.  305,  32  N.  E.  849,  32  Am.  St.  Rep. 
737^  iaifirming  17  N.  Y.  Suppl.  662].  On 
an  issue  as  to  whether  a  transaction  was  a 
sale  by  plaintiff  to  defendant  of  notes  and 
mortgages,  as  claimed  by  defendant,  or  was 
an  assignment  as  collateral  security,  as  it 
purported  to  be,  and  as  was  claimed  by  plain- 
tiff, a  statement  in  a  letter  from  plaintiff 
to  defendant's  attorney  that  the  transaction 
"  was  only  an  indirect  way  to  purchase  "  the 
notes  and  mortgages  is  sufficient  corrobora- 
tion of  defendant's  testimony  to  sustain  a 
finding  in  his  favor.  Standen  r.  Brown,  31 
N.  Y.  Suppl.  535  [affirmed  in  152  N.  Y.  128, 
46  N.  E.  167].  There  must  be  proof  of  facts 
and  circumstances  deJiors  the  deed,  and  proof 


of  the  declaration  of  the  parties  alone  will 
not  be  sufficient.  Colvard  v.  Waugh,  56 
N.  C.  335.  Where  it  is  alleged  that  part 
of  the  paper  on  which  an  absolute  bill  of 
sale  is  written  has  been  torn  off,  and  that 
the  detached  part  contained  a  stipulation 
allowing  the  vendor  to  redeem,  proof  that 
the  paper  is  mutilated  is  not  sufficient.  The 
contents  must  be  proved.  Hall  v.  Forgueran, 
2  Litt.  (Ky.)  329. 

56.  Alabama. —  McKinstry  v.  Conly,  12 
Ala.  678. 

Colorado. —  Krippendorf-Dittman  Co.  v. 
Trenoweth,  16  Colo.  App.  178,  64  Pac.  373. 

Michigan. —  Cunningham  v.  O'Connor,  136 
Mich.  293,  99  N.  W.  25. 

New  York. —  Prentiss  Tool,  etc.,  Co.  V. 
Schirmer,  17  N.  Y.  Suppl.  662  iaffirmed  in 
136  N.  Y.  305,  32  N.  E.  849,  32  Am.  St.  Rep. 
737]. 

North  Carolina. —  Cohen  v.  Stewart,  98 
N.  C.  97,  3  S.  E.  716;  Poindexter  v.  McCan- 
non,  16  N.  C.  373,  18  Am.  Dec.  591. 

Pennsylvania. —  Lauman's  Appeal,  68  Pa. 
St.  88. 

Washington.— Hajoam^r  v.  O'Laughlin,  8 
Wash.  393,  36  Pac.  257. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  13. 

It  does  not  affect  the  application  of  the 
rule  that  - the  instrument  does  not,  in  terms, 
declare  the  conveyance  a  satisfaction  of  the 
debt.  Miller  v.  Baker,  20  Pick.  (Mass.)  285. 
Nor  that  there  is  a  collateral  agreement  to 
resell.  Morris  v.  Angle,  42  Cal.  236;  Mason 
V.  Moody,  26  Miss.  184;  Coe  v.  Cassidy,  6 
Daly  (N.  Y.)  242  [affirmed  in  72  N.  Y.  133]. 

Surplus  to  be  returned. — A  bill  of  sale  by 
a  debtor  to  a  creditor  of  property  to  be  sold, 
and  the  surplus  after  payment  of  the  debt 
to  be  returned  to  the  debtor,  is  a  sale,  and 
not  a  mortgage.  Camp  v.  Tliompson,  25 
Minn.  175. 

57.  Alabama. —  Ross  v.  Ross,  21  Ala.  322. 
California. — Perkins  v.  Eckert,  55  Cal.  400. 
Florida. —  Shad  v.  Livingston,  31  Fla.  89, 

12  So.  646. 

Georgia. —  Denton  v.  Shields,  120  Ga.  1070, 
48  S.  E.  423;  Ward  r.  Lord,  100  Ga.  407. 
28  S.  E.  446;  Lee  v.  Clark,  60  Ga.  639. 

Illinois. —  Purington  v.  Akhurst,  74  111. 
490. 

Iowa. —  Wilson  v.  Palo  Alto  Countv,  71 
Iowa  351,  32  N.  W.  377. 

Maine.—  Smith  r.  Tilton,  10  Me.  350. 

Massachusetts. —  Potter  r.  Boston  Locomo- 
tive Works,  12  Gray  154. 

Michigan. —  Pinch  r.  Willard,  108  Mich. 
204,  66  N.  W.  42;  Duffie  r.  Clark,  106  INlich. 
262,  64  N.  W.  57. 

Nebraska. —  Conway  r.  St.  Joseph  Iron  Co., 
33  Nebr.  454,  50  N.  W.  326. 
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possession,^ ^  or  the  sale  is  accompanied  by  a  defeasance,^^  or  provides  for 


'NeiD  York. —  Susman  v.  Whyard,  149  N.  Y. 
127,  43  N.  E.  413  {reversing  71  Hun  215, 
25  N.  Y.  Suppl.  222];  Woodworth  v.  Hodg- 
son, 56  Hun  236,  9  N.  Y.  Suppl.  750;  Barry 
V.  Coville,  53  Hun  620,  7  N.  Y.  Suppl.  36 
iaffwmed  in  129  N.  Y.  302,  29  N.  E.  307] ; 
Marsh  v.  Lawrence,  4  Cow.  461;  Bissell  v. 
Hopkins,  3  Cow.  166,  15  Am.  Dec.  259 ;  Clark 
V.  Henry,  2  Cow.  324;  Barrow  V.  Paxton,  5 
Johns.  258,  4  Am.  Dec.  354. 

South  Carolina. —  Foster  V.  Calhoun,  Dud- 
ley 75;  Berry  V.  Glover,  Harp.  Eq.  153. 

Utah. —  Ewing  V,  Merkley,  3  Utah  406,  4 
Pac.  244. 

See  11  Cent.  Dig.  tit.  "Sales,"  §  13;  and 
Chattel  Mortgages,  6  Cyc.  991  et  seq. 

Executory  contract  of  sale. — An  agreement 
providing  that  whereas  the  owners  of  a  ship 
have  sold  to  another  one-third  part  thereof 
for  one  dollar,  the  condition  of  the  agree- 
ment being  that  such  other  shall  cause  to_  be 
paid  three  thousand  dollars  when  the  ship 
shall  have  been  launched  clear  of  liens,  is 
an  executory  contract  providing  for  a  future 
purchase,  and  not  a  mortgage.  Metcalf  v. 
Taylor,  36  Me.  28.  And  see  Brewster  v. 
Baker,  20  Barb.  (N.  Y.)  364  [reversing  16 
Barb.  613]. 

Modification  by  subsequent  agreement. — An 
absolute  bill  of  sale  may,  by  subsequent  agree- 
ment, on  sufficient  consideration,  be  so  modi- 
fied as  that  the  whole  transaction  shall  con- 
stitute a  mortgage.  King  v.  Greaves,  51  Mo. 
App.  534.  See  also  Martin  v.  Duncan,  156 
111.  274,  41  N.  E.  43 ;  Berlin  Mach.  Works  v. 
Security  Trust  Co.,  60  Minn.  161,  61  N.  W. 
1131. 

Notes  for  purchase-money. — A  note  given 
in  part  payment  of  the  price  of  chattels, 
providing  that  the  title  shall  remain  in  the 
vendor  until  the  note  is  paid,  with  the  right 
on  default  to  take  possession  of  the  property 
without  refunding  any  money  previously  paid 
on  account  of  said  purchase,  is  a  contract  for 
an  absolute  sale  and  mortgage  back  to  secure 
the  agreed  price.  Baldwin  v.  Crow,  86  Ky. 
679,  7  S.  W.  146,  9  Ky.  L.  Rep.  836. 

Obscure  instruments. —  On  the  question 
whether  an  obscurely  worded  instrument  was 
an  absolute  bill  of  sale  or  a  mortgage,  if  it 
conveyed  title  and  was  consummated  by  a 
delivery  of  the  property,  it  should  be  deemed 
an  absolute  bill  of  sale.  Gladden  v.  Dozier, 
71  Ga.  380.  Where  A,  an  attorney,  in  con- 
sideration of  services  to  be  rendered,  took 
from  B  an  instrument :  "  Received  of  J.  J. 
Findley  and  W.  F.  Findley  twenty-five  dollars 
in  full  pajTuent  for  one  black  cow.  .  .  . 
It  is  agreed  by  the  purchasers  .  .  .  that  said 
Hughes  shall  retain  the  property  and  use 
the  same  from  this  date  to  the  first  day  of 
October  next,  at  which  time  should  the  said 
Hughes  pay  to  said  Findleys  twenty-five  dol- 
lars, then  the  property  is  to  remain  the  said 
Hughes',  but  if  the  money  be  not  paid  that 
day,  the  property  to  be  delivered  up  to  the 
said  Findley,"  it  was  held   that  this  was 
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a  mortgage.  Findley  v.  Deal,  69  Ga.  359, 
360. 

Oral  mortgage. —  Where  plaintiff  bank 
agreed  with  a  stock  buyer  who  had  no  deposit 
with  it,  to  pay  checks  issued  by  him  in  pay- 
ment for  a  lot  of  hogs,  and  that  he  should 
ship  the  hogs  to  K,  sell  them,  and  there  de- 
posit the  proceeds  to  plaintiff's  credit  in  its 
corresponding  bank,  it  was  held  not  a  sale 
but  only  a  parol  chattel  mortgage.  Carroll 
Exch.  Bank  v.  Carrollton  First  Nat.  Bank,  58 
Mo.  App.  17. 

Retaining  lien  for  purchase-price. — An  in- 
strument by  which  one  agrees  to  sell,  and 
the  other  to  purchase,  certain  personal  prop- 
erty, and  providing  that  the  vendor  shall  have 
a  lien  upon  the  property  till  the  purchase- 
price  is  paid,  is  in  the  nature  of  a  chattel 
mortgage.  Baldwin  v.  Owens,  51  S.  W.  438, 
21  Ky.  L.  Rep.  352;  Read  v.  Horner,  90  Mich. 
152,  51  K  W.  207;  Dunning  Stearns,  9 
Barb.  (N.  Y.)  630. 

58.  Connecticut. — Williams  v.  Chadwick,  74 
Conn.  252,  50  Atl.  720. 

Illinois. —  Upham  v.  Richey,  61  111.  App. 
650. 

Indian  Territory. —  Rogers  v.  Nidiffer,  5 
Indian  Terr.  55,  82  S.  W.  673. 

Missouri. —  Desloge  v.  Ranger,  7  Mo.  327; 
King  V.  Greaves,  51  Mo.  App.  534. 

NeiD  York. —  Ford  v.  Ransom,  8  Abb.  Pr. 
K  S.  416,  39  How.  Pr.  429;  Wellington  v. 
Morey,  12  N.  Y.  Wkly.  Dig.  476. 

O^to.— Tufts  V.  Haynie,  4  Ohio  Cir.  Ct. 
494,  2*  Ohio  Cir.  Dec.  668. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  13;  and 
Chattel  Mortgages,  6  Cyc.  992  et  seq. 

When  as  security  for  a  debt  P  gave  W  a 
written  agreement  acknowledging  that  he 
had  received  from  W  a  horse  which  he  would 
return  or  pay  the  debt,  the  horse  being  at 
the  time  really  P's  property  and  never  de- 
livered to  W,  the  transaction  was  neither  a 
sale  nor  a  mortgage.  Crane  v.  Pearson,  49 
Me.  97. 

59.  Colorado. —  Horn  v.  Reitler,  12  Colo. 
310,  21  Pac.  186. 

Kentucky. —  Lobban  v.  Garnett,  9  Dana 
389;  Townsend  V.  Frazee,  54  S.  W.  722,  21 
Ky.  L.  Rep.  1183. 

Massachusetts. —  The  defeasance  must  be  in 
writing.  Pennock  v.  McCormick,  120  Mass. 
275.  And  see  Blanchard  v.  Cooke,  144  Mass. 
207,  11  N.  E.  83. 

Mississippi. —  Barnes  v.  Holcomb,  12  Sm. 
&  M.  306. 

Nebraska. —  Omaha  Book  Co.  v.  Suther- 
land, 10  Nebr.  334,  6  N.  W.  367. 

New  ForA;.— Blake  v.  Corbett,  120  N.  Y. 
327,  24  N.  E.  477;  Hughes  v.  Harlam,  37 
N.  Y.  App.  Div.  528,  55  N.  Y.  Suppl.  1106 
[affirmed  in  166  N.  Y.  427,  60  N.  E.  22]. 

North  Carolina. —  McFadden  v.  Turner,  48 
N.  C.  481;  Joyner  r.  Vincent,  20  N.  C.  652. 

Texas. —  Soe'll  r.  Hadden,  85  Tex.  182,  19 
S.  W.  1087;  Stephens  v.  Sherrod,  6  Tex.  294, 
55  Am.  Dec.  776. 
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redemption/^  or  a  reconveyance,^^  the  transaction  is  ordinarily  held  to  be  merely 
a  mortgage.^" 

d.  Sale  With  Right  to  Repurchase.  A  sale  reserving  to  the  seller  a  right  to 
repurchase  is  not  a  mortgage, especially  when  there  is  no  debt  to  be  secured 
and  no  obligation  to  repay.  ^*    If,  however,  there  is  a  right  reserved  by  the 


Vermont.— 'GmoYdi  v.  Ford,  5  Vt.  532. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  13;  and 
Chattel  Mortgages,  6  Cyc.  992  et  seq. 

Conditional  defeasance.— Where  A  gave  an 
absolute  bill  of  sale  of  slaves  to  B,  and  B 
gave  back  a  bond  that  he  would  cancel  the 
bill  of  sale  on  A's  furnishing  him  satisfac- 
tory evidence  of  the  payment  of  a  debt  on 
which  B  was  liable  as  svirety,  it  was  held  that 
the  transaction  did  not  constitute  a  mortgage, 
but  that  the  bond  was  a  conditional  de- 
feasance. Forkner  f.  Stuart,  6  Gratt.  (Va.) 
197. 

60.  Kentucky. —  Perkins  r.  Drye,  3  Dana 
170. 

Massachusetts. —  Hawes  v.  Weeden,  180 
Mass.  106,  61  N.  E.  802. 

Mississippi. —  Barnes  v.  Holcomb,  12  Sm. 
&  M.  306;  Kent  v.  Allbritain,  4  How.  317. 

Neiu  Jersey. —  Muchmore  v.  Budd,  53 
N  J.  L.  369,  22  Atl.  518;  Wilmerding  v. 
Mitchell,  42  N.  J.  L.  476. 

North  Carolina. —  Wilson  v.  Weston,  57 
N.  C.  349. 

Tennessee. —  Overton  v.  Bigelow,  3  Yerg. 
513. 

Vermont.—  Blodgett  v.  Blodgett,  48  Vt.  32. 
See  43  Cent.  Dig.  tit.  "Sales,"  §  13;  and 
Chattel  Mortgages,  6  Cyc.  992  et  seq. 

61.  Arkansas. —  Merrick  v.  Avery,  14  Ark. 
370. 

Georgia. —  Frost  v.  Allen,  57  Ga.  326. 

Idaho. —  Pritchard  v.  Butler,  4  Ida.  578, 
43  Pac.  73. 

Illinois. —  Whittemore  V.  Fisher,  132  111. 
243,  24  N  E.  636. 

Kentucky. —  Bishop  v.  Rutledge,  7  J.  J. 
Marsh.  217;  Knox  v.  Black,  1  A.  K.  Marsh. 
298;  McGinnis  v.  Hart,  4  Bibb  327. 

Maine. — Titcomb  v.  McAllister,  77  Me.  353; 
Winslow  V.  Tarbox,  18  Me.  132. 

Michigan. —  Buhl  Iron  Works  v.  Teuton, 
67  Mich.  623,  35  K  W.  804. 

North  Carolina. — Anonymous,  3  N.  C.  26. 

South  Carolina. —  Mosely  v.  Crocket,  9 
Rich.  Eq.  339. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  13;  and 
Chattel  Mortgages,  6  Cyc.  992  et  seq. 

62.  Existence  of  debt. —  There  must,  how- 
ever, be  an  actual  debt  secured.  Atwood  v. 
Impson,  20  N.  J.  Eq.  150;  State  v.  Rice,  43 
S.  C.  200,  20  S.  E.  986;  Stelling  v.  G.  W. 
Jones  Lumber  Co.,  116  Fed.  261,  53  C.  C.  A. 
81.    And  see  infra,  I,  D,  5,  d. 

Conveyance  must  be  to  creditor. — An  abso- 
lute sale  to  one  as  "  trustee  "  for  the  creditor 
is  not  a  mortgage.  Munro  v.  Merchants' 
Bank,  11  Allen  (Mass.)  216. 

Rights  of  third  persons. —  It  is  only  be- 
tween the  parties  that  an  absolute  bill  of 
sale  may  be  treated  as  a  mortgage.  This 
will  not  be  done  to  the  prejudice  of  third 


persons.  State  r.  Bell,  2  Mo.  App.  102; 
Gaither  v.  Mumford,  4  N.  C.  600. 

Right  to  surplus. — A  bill  of  sale  of  goods 
to  a  creditor  to  secure  his  indebtedness  with 
an  agreement  that  the  vendee  shall  pay  the 
vendor  or  his  creditors  any  surplus  arising 
from  the  sale  over  and  at)ove  the  vendee's 
claim  is  a  mortgage.  Moore  v.  Foster,  97 
111.  App.  233;  Haynes  v.  Hobbs,  136  Mich. 
117,  98  N.  W.  978;  Canfield  v.  Gould,  115 
Mich.  461,  73  N.  W.  550;  Sloan  v.  Coburn, 
26  Nebr.  607,  42  N.  W.  726,  4  L.  R.  A.  470; 
Nichols  v.  Lyon,  14  N.  Y.  St.  549.  But  see 
Camp  V.  Thompson,  25  Minn.  175,  where  it 
was  held  that  an  absolute  bill  of  sale  of 
lumber,  with  a  collateral  writing  by  which 
the  vendees  agreed  to  sell  it  and  apply  the 
proceeds  first  to  the  vendor's  indebtedness, 
and  pay  the  remainder  of  the  proceeds  over 
to  him,  did  not  constitute  a  mortgage. 

63.  Alabama. —  Murphy  v.  Barefield,  27 
Ala.  634;  Sewall  r.  Henry,  9  Ala.  24;  Eiland 
v.  Radford,  7  Ala.  724,  42  Am.  Dec.  610. 

Kentucky. —  Harrison  v.  Lee,  1  Litt.  190. 

Massachusetts. — Lee  v.  Kilburn,  3  Gray  594. 

Neio  York. —  Brennan  v.  Crouch,  125  N.  Y. 
763,  26  N.  E.  620  [affirming  57  Hun  585,  10 
N.  Y.  Suppl.  419].  But  see  Susman  v. 
Whyard,  149  N".  Y.  127,  43  N.  E.  413  [re- 
versing 71  Hun  215,  25  K  Y.  Suppl.  222]. 

Canada.-:— Moore  v.  Sibbald,  29  U.  C.  Q.  B 
487. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  13;  and 
Chattel  Mortgages,  6  Cyc.  992  et  seq. 

An  agreement  between  A  and  B,  that,  if 
B  would  advance  money  to  redeem  A's  ne- 
groes from  an  encumbrance,  "  the  said  negroes 
should  become  the  property  of  the  said  Daniel, 
subject  to  the  right  of  the  said  Hugh  D.  to 
redeem  them  on  the  repayment  to  said  Daniel 
of  $1,600  with  interest  thereon,  within  a 
short  space  of  time,"  is  a  mortgage,  and  not 
a  sale  Mith  right  to  repurchase.  Morrow  r 
Turney,  35  Ala.  131. 

An  instrument,  executed  by  the  purchaser 
at  a  time  subsequent  to  that  of  the  purchase, 
and  not  in  pursuance  of  the  contract  of  pur- 
chase, by  which  he  olTers  the  seller  the  right 
to  repurchase  at  what  he  himself  gave,  with 
interest,  does  not  make  the  original  transac- 
tion a  mortgage.  Vasser  r.  Va-,ser,  23  Miss. 
378. 

A  bill  of  sale,  with  a  lease  back,  contain- 
ing an  agreement  of  the  seller  to  buy  back 
the  property  at  a  fixed  price,  will  be  con- 
strued as  a  mortgage.  In  re  Gurnev.  10  Fed. 
Cas.  No.  5,873,  7  Biss.  414,  15  Nat.  Bankr. 
Reg.  373.  And  see  Dickinson  v.  Oliver.  96 
N.  Y.  App.  Div.  65,  89  N.  Y.  Snppl.  52  [af- 
firmed in  127  N.  Y.  App.  Div.  03-2.  Ill  N.  Y. 
Suppl.  1116  {affirmed  in  105  N.  Y.  238,  88 
N.  E.  44)]. 

64.  Alabama.— Swift  r.  Swift.  36  Ala.  147. 
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buyer  to  demand  and  enforce  repayment  the  transaction  is  not  a  sale  but  in 
the  nature  of  a  mortgage.^" 

6.  Contract  For  Work,  Labor,  and  Material.  AVhether  a  contract  is  one  for 
the  sale  of  goods  or  is  merely  a  contract  for  work,  labor,  and  materials  is  chiefly 
important  in  determining  whether  the  contract  is  one  "for  the  sale  of  goods" 
within  the  statute  of  frauds,  and  for  determining  this  question  different  rules 
prevail  in  different  jurisdictions.^^  In  cases  in  which  the  statute  of  frauds  is  not 
involved,  the  question  whether  a  contract  is  for  the  sale  of  goods,  or  for  work, 
labor,  and  materials  must  be  determined  in  accordance  with  the  rule  prevailing 
in  the  jurisdiction  in  cases  arising  under  the  statute. 

7.  Exchange  or  Barter.  If  the  consideration  for  the  transfer  of  the  property 
is  other  goods,  no  price  being  fixed  in  money,  the  transaction  is  an  exchange  or 
barter.®^  The  legal  effect  of  a  contract  of  exchange  is,  however,  generally  the 
same  as  that  of  a  contract  of  sale.^^ 


Arkansas. —  Johnson  v.  Clark,  5  Ark.  321. 

Kentucky. —  Stone  r.  Willis,  4  B.  Mon.  49G. 

'New  York. —  Quirk  v.  Rodman,  5  Duer  285. 

North  Carolina. —  Munnerlin  v.  Birming- 
ham, 22  K  C.  358,  34  Am.  Dec.  402;  Chambers 
V.  Hise,  22  N.  C.  305;  Critcher  f.  Walker,  5 
N.  C.  488,  4  Am.  Dec.  576. 

Tennessee. —  Burts  v.  Evans,  1  Heisk.  420 ; 
Hickman  v.  Cantrell,  9  Yerg.  172,  30  Am. 
Dec.  396;  Scott  v.  Britton,  2  Yerg.  215. 

Virginia. —  Strider  v.  Reid,  2  Gratt.  38; 
Moss  V.  Green,  10  Leigh  251,  34  Am.  Dec. 
731;  Chapman  v.  Turner,  1  Call  280,  1  Am. 
Dec.  514. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  13;  and 
Chattel  Mortgages,  6  Cyc.  992  et  seq. 

Vente  a  remere. — A  right  to  refund  the 
price  and  take  back  the  property  necessarily 
supposes  a  stipulated  price.  Where  there 
is  no  determinate  price,  the  party  is  not  di- 
vested of  title,  and  there  is  no  rente  d  remere. 
Hutchings  v.  Field,  10  La.  237. 

65.  Where  the  vendee  retains  the  right  to 
demand  repayment  of  the  vendor  notwith- 
standing the  purchase,  it  is  conclusive  to 
show  that  the  transaction  was  intended  as  a 
security,  and  not  a  sale.  Robinson  v.  Far- 
relly,  16  Ala.  472. 

6*6.  See  Frauds,  Statute  of,  20  Cyc.  240. 

67.  Fairbanks  v.  Richardson  Drug  Co.,  42 
Mo.  App.  262;  WvHie  v.  Palmer,  137  N.  Y. 
248,  33  N.  E.  381^  19  L.  R.  A.  285;  Garvin 
Mach.  Co.  V.  Hutchinson,  1  N.  Y.  App.  Div. 
380,  37  K  Y.  Suppl.  394;  Central  Lith.,  etc., 
Co.  V.  Moore,  75  Wis.  170,  43  N.  W.  1124, 
17  Am.  St.  Rep.  186.  6  L.  R.  A.  788;  King 
V.  Dupuis,  28  Can.  Sup.  Ct.  388;  Ross  r. 
Doyle,  4  Manitoba  434.  See  also  Chandler  v. 
De  Graff,  22  Minn.  471. 

68.  Alabama. —  Coker  v.  State,  91  Ala.  92, 
8  So.  874;  Fuller  v.  Duren,  36  Ala.  73,  76 
Am.  Dec.  318. 

Arkansas. —  Gillan  v.  State,  47  Ark.  555, 
2  S.  W.  185;  Cooper  v.  State,  37  Ark. 
412. 

Indiana. —  Forkner  v.  State,  95  Ind.  406; 
Hatfield  v.  State,  9  Ind.  App.  296,  36  N.  E. 
664. 

Kentucky. —  Com.  r.  Davis,  12  Bush  240. 
Missouri. —  Martin      Ashland  Mill  Co.,  49 
Mo.  App.  23. 
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Nebraska. —  Labaree  v.  Klosterman,  33 
Nebr.  150,  49  N.  W.  1102. 

New  Hampshire. —  Mitchell  i).  Gile,  12 
N.  H.  390. 

New  York. —  Madison  Ave.  Baptist  Church 
r.  Oliver  St.  Baptist  Church,  46  N.  Y.  131. 
But  see  Hudson  Iron  Co.  v.  Alger,  54  N.  Y. 
173. 

Ohio. —  Jenkins  v.  Mapes,  53  Ohio  St,  110, 
41  N.  E.  137. 

Vermont. —  Loomis  r.  W^ainwright,  21  Vt. 
520. 

United  States. —  Speigle  v.  Meredith,  22 
Fed.  Cas.  No.  13,227,  4  Biss.  120. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  6;  and 
Barter,  5  Cyc.  621;  Exchange  of  Property, 
17  Cyc.  829. 

Note  in  conditional  payment. —  Where  a 
note  is  given  in  conditional  pajntnent,  the 
transaction  is  a  sale.  Sebastian  May  Co.  V. 
Codd,  77  Md.  293,  26  Atl.  316. 

Question  for  jury.— Whether  a  contract  by 
w^hich  one  party  agreed  to  deliver  to  the 
other  a  definite  number  of  hides,  and  to 
accept  therefor  the  paper  of  a  third  party, 
constituted  a  sale  of  the  hides  or  an  ex- 
change thereof  for  the  paper,  was  a  question 
for  the  jury.    Deford  r.  Dryden,  46  Md.  248. 

69.  Howard  v.  Harris,  8  Allen  (Mass.) 
297;  Com.  v.  Clark,  14  Gray  (Mass.)  367; 
Crapo  r.  Seybold,  36  Mich.  444;  Kennerly  v. 
Somerville,  68  Mo.  App.  222;  La  Neuville 
V.  Nourse,  3  Campb.  351;  Emanuel  v.  Dane, 
3  Campb.  299.  See  also  Berger  v.  U.  S.  Steel 
Corp.,  63  N.  J.  Eq.  809,  53  Atl.  68. 

Pleading. —  In  case  of  an  exchange  the 
declaration  must  be  for  damages  for  breach 
of  a  special  agreement;  but  if  the  contract 
is  ^  for  exchange  of  goods  at  a  stipulated 
price,  the  declaration  may  be  in  assumpsit 
for  goods  sold.  Picard  'v.  McCormick,  11 
Mich.  68 ;  Herrick  v.  Carter,  56  Barb.  (K  Y.) 
41;  Way  v.  Wakefield,  7  Vt.  223;  Hands  v. 
Burton,  9  East  349;  Harrison  v.  Luke,  14 
L.  J.  Exch.  248,  14  M.  &  W.  139;  Forsyth 
V.  Jervis,  1  Stark.  437,  18  Rev.  Rep.  804, 
2  E.  C.  L.  169.  And  an  averment  of  a  con- 
tract of  sale  is  not  supported  by  proof  of  an 
exchange,  since  the  words  "sale"  and  "ex- 
change" express  legally  different  transac- 
tions.   Vail  V.  Strong,  10  Vt.  457. 
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8.  Gift.  If  there  be  no  valuable  consideration  for  the  transfer  of  the  propert}^, 
the  transaction  is  a  gift.'^^ 

II.  Requisites  and  Validity  of  Contract. 

A.  In  General.  To  constitute  a  valid  sale  there  must  be:  (1)  Parties  com- 
petent to  contract;"  (2)  a  subject-matter  or  thing  sold;  (3)  a  price  or  considera- 
tion;    and  (4)  mutual  consent  of  the  parties.'^ 

B.  Parties  —  1.  In  General.  Two  parties,  seller  and  buyer,  competent  to 
contract,  are  essential  to  every  sale  or  contract  to  sell.'^^ 

2.  Capacity  of  Parties.  Capacity  to  buy  or  sell  is  coextensive  with  capacity 
to  contract." 

3.  Parties  By  and  Against  Whom  Contract  May  Be  Enforced.  The  obligations 
and  duties  arising  out  of  a  contract  are  due  only  to  those  with  whom  it  is  made; 
and  therefore  an  action  on  the  contract  can  as  a  rule  be  brought  only  by  one  who 
is  a  party  to  the  contract,''^  and  against  one  who  is  a  party. '^^ 


Exchange  frequently  denominated  sale. — 

Where  goods  are  delivered  upon  such  terms 
that  the  receiver  is  not  bound  to  return  the 
identical  goods,  but  is  at  liberty  to  return 
something  else,  the  property  passes,  and  the 
courts  frequently  denominate  the  transaction 
a  sale.  Sturm  r.  Boker,  150  U.  S.  312,  14 
S.  Ct.  99,  37  L.  ed.  1093. 

70.  Alabama. —  Kinnebrew  v.  Kinnebrew, 
35  Ala.  628. 

California. —  Ingram  v.  Colgan,  106  Cal. 
113,  38  Pac.  315,  39  Pac.  437,  46  Am.  St. 
Rep.  221,  28  L.  R.  A.  187. 

Indiana. —  Smith  V.  Dorsey,  38  Ind.  451,  10 
Am.  Rep.  118. 

Louisiana. —  Haggerty  v.  Corri,  5  La.  Ann. 
433. 

New  York. —  Van  Deusen  v.  Rowley,  8 
N.  Y.  358;  Seymour  v.  Seymour,  28  N.  Y. 
App.  Div.  495,  51  N.  Y.  Suppl.  130. 

See,  generally.  Gifts,  20  Cyc.  1192. 

Insufficient  consideration. — A  conveyed  five 
slaves  to  his  daughter  B,  upon  the  considera- 
tion of  natural  love  and  affection  and  of  one 
hundred  dollars.  It  was  held  that,  as  the 
consideration  of  one  hundred  dollars  was 
insufficient  to  support  a  sale  of  the  slaves, 
this  was  a  gift,  and  not  a  sale.  Pearl  v. 
Hansborough,  9  Humphr.  (Tenn.)  426.  See 
also  Gifts,  20  Cyc.  1215. 

Intention. —  Where  the  evidence  shows  that 
an  act  of  sale  was  intended  as  a  donation, 
and  it  is  clothed  with  the  formalities  re- 
quired by  law  for  the  validity  of  donations 
inter  vivos,  effect  will  be  given  to  it  as  a 
donation.  Harper  r.  Pierce,  15  La.  Ann. 
666. 

Sale  not  gift. —  WTiere  one  giving  a  calf 
to  his  minor  stepson  permits  him  to  sell  it, 
and  afterward  sells  the  stepson  a  horse,  tak- 
ing in  payment  the  proceeds  of  the  sale  of 
the  calf,  the  title  to  the  horse  passes  by  pur- 
chase and  not  by  gift.  Carpenter  v.  Davis,  71 
111.  395. 

71.  Alabama. —  Martin  v.  State,  59  Ala. 
34. 

Arkansas. —  Matthews  r.  Freker,  68  Ark. 
190,  57  S.  W.  262. 

Massachusetts. — ^  Gardner  i\  Lane,  12  Allen 
39. 


Missouri. —  Kelley  v.  Thuey,  143  Mo.  422, 
45  S.  W.  300;  Wheless  v.  Meyer,  etc..  Grocer 
Co.,  (App.  1909)  120  S.  W.  708;  Barrie  v. 
United  R.  Co.,  (App.  1909)  119  S.  W.  1020. 

Teocas. —  Keaton  r.  State,  (Cr.  App.  1896) 
36  S.  W.  440. 

United  States. —  Butler  v.  Thomson,  92 
U.  S.  412,  23  L.  ed.  684.  See  also  2  Kent 
Comm.  468;  Benjamin  Sales,  §  1. 

72.  See  infra,  11,  B. 

73.  See  infra,  II,  C. 

74.  See  infra,  II,  D. 

75.  See  infra,  II.  E. 

76.  Simpson  Brick-Press  Co.  v.  Wormley, 
166  111.  383,  46  N.  E.  976;  Benjamin  Sales, 
§  1.    See,  generally.  Contracts,  9  Cyc.  371. 

Non-existing  corporation. —  Where  goods 
were  bought  in  the  name  of  a  corporation 
which  was  never  organized,  by  one  who  repre- 
sented himself  as  manager  of  the  alleged 
corporation,  the  seller  was  not  divested  of 
title.  Wyckoff  v.  Vicary,  75  Hun  (N.  Y.) 
409,  27  N.  Y.  Suppl.  103. 

77.  This  question  is  treated  under  various 
titles.  See  Aliens,  2  Cyc,  88;  Contracts, 
9  Cyc.  372;  Convicts,  9  "^Cyc.  874;  Corpora- 
tions, 10  Cyc.  1099;  Counties,  11  Cyc.  467; 
Drunkards,'  14  Cvc.  1099;  Husband  and 
Wife,  21  Cyc,  1310;  Infants.  22  Cyc.  580; 
Insane  Persons,  22  Cyc.  1194;  Joint  Stock 
Companies,  23  Cyc  470;  Municipal  Corpo- 
rations, 28  Cyc.  633;  Religious  Societies, 
34  Cyc.  1139;  Spendthrifts;  States;  Towns; 
United  States. 

A  mind  capable  of  making  a  contract  of 
sale  is  one  that  has  sufficient  intelligence  to 
know  what  he  is  doing,  and  what  property 
he  is  disposing  of,  and  to  whom  he  is  trans- 
ferring it.  Whitaker  v.  Hamilton.  126  N.  C. 
465,  35  S.  E.  815. 

Where  necessaries  are  delivered  to  an  in- 
fant, or  to  a  person  who  by  reason  of  mental 
incapacity  or  drunkenness  is  incompetent, 
he  must  pay  a  reasonable  price  therefor. 
See  Drunkards,  14  Cyc,  1099:  Infants.  22 
Cyc.  590;  Insane  Persons,  22  Cvc.  1201. 

*78.  Field  r.  Runk,  22  N.  J.  L.  525;  Daven- 
port V.  Buckland,  Lalor  (N,  Y, )  75,  Con- 
tracts, 9  Cyc.  372. 

79.  National    School    Furnishing    Co.  v. 
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4.  Sale  on  Credit  of  Third  Person.    Where  goods  are  furnished  by  one  person 

to  another  on  the  request  and  credit  of  a  third  person,  he,  and  not  the  one  who 
receives  the  goods,  is  Hable  as  buyer  to  pay  for  the  same.^*^  But  it  is  not  enough 
to  charge  a  third  person  with  payment  that  he  requested  the  seller  to  give  credit 
to  the  person  to  whom  the  goods  were  furnished, or  that  the  seller  looked  to  a 
third  person  for  payment,  in  the  absence  of  a  promise,  express  or  implied,  on  his 
part  to  pay  for  them.^^ 

5.  Parties  by  Assignment.  As  a  rule  rights  arising  out  of  the  contract  may 
be  assigned. 


Cole,  30  111.  App.  156;  Clark  v.  Imlay,  12 
N.  J.  L.  119;  Kirchner  v.  Otto,  10  Misc. 
(N.  Y.)  226,  30  N.  Y.  Suppl.  1065;  Bush  v. 
Folks,  19  N.  Y.  Suppl.  439.  And  see  Con- 
tracts, 9  Cyc.  386. 

Order  for  delivery  to  third  person. —  The 
acceptance  of  an  order  for  the  delivery  of 
goods  to  a  third  person  does  not  constitute 
a  sale  to  such  person.  Burrall  v.  Jacot,  1 
Barb.  (N.  Y.)  165. 

Real  purchaser. — A  contract  of  sale  will 
be  binding  on  the  real  purchaser,  although 
made  by  him  in  the  name  of  another.  0.  M. 
Cockruin  Co.  r.  Klein,  165  Ind.  627,  74  N.  E. 
529.  The  person  paying  the  purchase-price 
is  not  necessarily  the  vendee.  Davis  f.  Maltz, 
57  Mich.  496,  24  N.  W.  861;  Balz  v.  Shaw, 
13  Misc.  (N.  Y.)  181,  34  N.  Y.  Suppl.  5 
[affurming  11  Misc.  643,  32  N.  Y.  Suppl. 
791].  But  the  giving  of  a  note  for  the  pur- 
chase-price is  prima  facie  evidence  that  the 
maker  is  the  purchaser.  Anderson  r.  Adams, 
117  Ga.  919,  43  S.  E.  982;  Brady  v.  McKee, 
30  Ga.  748. 

Where  one  contracts  to  pay  for  goods  in 
the  notes  of  a  third  person,  and,  after  de- 
livery of  part  of  the  goods,  refuses  to  de- 
liver the  notes,  he  becomes  personally  liable 
for  the  goods  delivered.  Partridge  v.  Gil- 
dermeister,  6  Bosw.  (N.  Y.)  57  [affirmed  in 
3  Abb.  Dec.  461,  1  Keyes  93]. 

80.  Illinois. —  Hartshorn  f.  Byrne,  147  111. 
418,  35  N.  E.  622  ^affirming  45  111.  App. 
250] ;  Lawrence  v.  Cowles,  13  111.  577. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  West, 
37  Ind.  211. 

NehrasJca. —  Houghton  v.  Todd,  58  Nebr. 
360,  78  N.  W.  634. 

New  Jersey. —  Holmesburg  Granite  Co.  v. 
West,  65  N.  J.  L.  46,  46  Atl.  780. 

New  York. —  Halsted  v.  Pelletreau,  101 
N.  Y.  App.  Div.  125,  91  N.  Y.  Suppl.  927; 
McCaffil  V.  Radcliff,  3  Rob.  445. 

Texas.— Bailej  v.  Hicks,  16  Tex.  222; 
Williamson  v.  Smith,  (Civ.  App.  1904)  79 
S.  W.  51. 

Virginia. —  Lanier  v.  Harwell,  6  Munf.  79. 

Washington. — ■  Nelle  v.  Quade,  4  Wash.  334, 
30  Pae.  141. 

Wisconsin. —  Thayer  v.  Gallup,  13  Wis. 
539;  Turton  v.  Burke,  4  Wis.  119. 

Canada. —  Stephenson  v.  Miller,  27  N. 
Brunsw.  42  [affirmed  in  16  Can.  Sup.  Ct. 
722];  Grasett  v.  Hutchinson,  10  U.  C.  C.  P. 
265. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  27. 

Seller  estopped. —  Where  A  agreed  with  B 
to  take  goods  of  him,  to  be  manufactured 
for  him  by  C,  and  C  sent  goods  to  A,  who 
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credited  them  to  B,  and  afterward  accounted 
for  them  in  a  settlement  with  B,  and  C, 
knowing  that  the  goods  were  thus  credited, 
did  not  give  notice  to  A  until  after  such 
settlement,  that  the  goods  had  not  been  de- 
livered on  account  of  B,  C  cannot  support 
an  action  for  goods  sold,  etc.,  against  A. 
Farwell  v.  Smith,  12  Pick.  (Mass.)  83. 

Where  goods  were  furnished  to  a  livery 
stable  on  the  credit  of  the  person  carrying 
it  on,  and  he  afterward  withdrew  from  the 
business,  it  was  his  doity  to  give  actual 
notice  of  his  withdrawal  ito  relieve  himself 
from  liabilitv  for  subsequent  purchases. 
Shaunce  v.  McCrystal,  162  Pa.  St.  457,  29 
Atl.  866. 

81.  Bushnell  v.  Bishop  Hill  Colony,  28  111. 
204;  Lord  v.  Willard,  51  Me.  196,  holding 
that  where  defendant  wrote  to  plaintiff : 
"  Let  my  brother,  Erat  Willard,  have  what 
corn  and  flour  he  may  want,  on  commission, 
and  I  will  be  responsible  for  the  amount  sold 
by  him,  for  you,  on  commission,"  assumpsit 
for  goods  sold  and  delivered  to  defendant 
did  not  lie. 

82.  Alabama. —  Wood-Dryer  Grocery  Co.  v. 
Alabama  Nat.  Bank,  110  Ala.  311,  20  So. 
311. 

Indiana. —  Lance  v.  Pearce,  101  Ind.  595, 
1  N.  E.  184  (holding  that  a  buyer  cannot 
evade  paying  for  goods  sold  to  him  solely 
upon  the  ground  that  they  were  at  his  re- 
quest charged  to  another  person)  ;  Norris  v. 
Dodge,  23  Ind.  190. 

Michigan. —  Brossard  v.  Bateson,  48  Mich. 
292,  12  N.  W.  196. 

New  York.—  Barber  v.  Lyon,  22  Barb.  622 ; 
Herring  v.  Marvin,  5  Jolms.  393. 

Texas.— Womsick  v.  Acuff,  (App.  1891)  16 
S.  W.  107. 

Canada. —  Hechler  v.  Forsyth,  22  Can.  Sup. 
Ct.  489.  See  also  Ogilvie  v.  McLeod.  11 
U.  C.  C.  P.  348. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  27;  and 
Peincipal  and  Agent,  31  Cyc.  1345. 

A  third  person  may  enter  into  a  contract 
making  himself  secondarily  liable  for  the 
payment  of  the  price.  McKenzie  v.  McBean, 
4  U.  C.  Q.  B.  0.  S.  137.  See  Frauds,  Stat- 
ute OF,  20  Cyc.  160;  Guaranty,  20  Cyc. 
1404;  Principal  and  Surety,  32  Cyc.  22. 

83.  La  Rue  v.  Groezinger,  84  Cai.  281,  24 
Pac.  42,  18  Am.  St.  Rep.  179,  (1890)  24 
Pae.  45;  Tyler  v.  Barrows,  6  Rob.  (N.  Y.) 
104.    See  Assignments,  4  Cyc.  20. 

The  rule  is  otherwise  if  the  rights  are 
coupled  with  liabilities  or  if  the  contract 
involves  relations  of  personal  confidence. 
Wheeler  v.  Walton,  etc.,  Co.,  64  Fed.  664. 
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6.  Determination  of  Parties  —  a.  Evidence.  Who  is  the  rea/  purchaser  in  the 
contract  of  sale  may  be  shown  by  the  entries  on  the  books  of  the  seller/*  but  such 
evidence  is  not  conclusive, even  against  the  seller.^''  The  person  who  is  the 
purchaser  may  be  determined  by  evidence  showing  who  gave  the  order  for  the 
goods/^  or  to  whom  and  for  whose  benefit  the  property  was  delivered.  Evi- 
dence as  to  the  credit  of  the  alleged  purchaser  may  be  shown  as  tending  to  prove 
a  sale  to  him  rather  than  another  person. 


See  Assignments,  4  Cyc.  22.  So  where  a 
vendee  assigns  the  contract  of  sale,  directing 
the  vendor  to  deliver  the  goods  to  the  as- 
signee, he  is  not  thereby  released  from  lia- 
bility for  the  price.  Martin  c.  Orndorflf,  22 
Iowa  504. 

Failure  of  assignee  to  perform. —  Where  a 
buyer  assigns  his  interest  in  the  contract  to 
parties  who  agree  to  perform  it  on  his  part, 
and,  on  their  failure  to  perform,  himself 
fulfils  and  takes  the  property,  he  becomes  a 
seller  as  toward  such  assignee.  Dustan  v. 
McAndrew,  44  N.  Y.  72. 

84.  California. —  Sanborn  v.  Cunningham, 
(1893)  33  Pac.  894. 

loica. —  Hale  v.  Gibbs,  43  Iowa  380. 
Massachusetts. —  Langdon  v.  Hughes,  107 
Mass.  272. 

Michigan. —  Montague  v.  Dougan,  68  Mich. 
98,  35  N.  W.  840. 

New  York. —  Woodward  v.  Remmington,  81 
Hun  160,  30  N.  Y.  Suppl.  743. 

See  43  Cent.  Dig.  tit.  ''Sales,"  §  126. 

"Bills  rendered  by  the  seller  to  the  person 
to  whom  the  goods  were  delivered,  and  other 
incidents  surrounding  the  transaction,  are 
admissible,  although  the  goods  were  charged 
to  the  person  giving  the  order.  Buckingham 
V.  Murray,  7  Houst.  (Del.)  176,  30  Atl.  779. 

In  determining  who  was  the  seller  evidence 
as  to  the  ownership  of  the  property  (Rich- 
mond V.  Sundberg,  77  Iowa  255,  42  N.  W. 
184;  McKenzie  V.  Vandecar,  105  Mich.  232, 
62  N.  W.  1031),  or  of  the  agency  of  the 
apparent  vendor  (Gregg  v.  Mallett,  111  N.  C. 
74,  15  S.  E.  936.  See  also  Shaw  v.  Flem- 
ing, 143  Pa.  St.  104,  22  Atl.  816),  is  ad- 
missible. 

85.  Illinois. —  Baird  v.  Hooker,  8  111.  App. 
306. 

Kansas. —  Beebe  v.  Carter,  54  Kan.  261, 
38  Pac.  278. 

Massachusetts. — Holmes  v.  Hunt,  122  Mass. 
505,  23  Am.  Rep.  381. 

Michigan. —  Loranger  l\  Foley,  79  Mich. 
244,  44  N.  W.  781. 

Netraska. — ■  Deranlieu  v.  Jandt,  37  Nebr. 
532,  56  N.  W.  299. 

Wew  York.—  Quinby  v.  Carhart,  133  N.  Y. 
579,  30  N.  E.  972  [affirming  58  N.  Y.  Super. 
Ct.  490,  12  N".  Y.  Suppl.  556];  Foster  'V. 
Persch,  68  N.  Y.  400. 

Washington. —  Cosh-Murray  Co.  v.  Adair, 
9  Wash.  686,  38  Pac.  749. 

Wisconsin. —  Champion  D.  Doty,  31  Wis. 
190. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  126. 

The  presumption  raised  by  the  entry  on 
the  books  may  be  rebutted.  Walker  r.  Rich- 
ards, 41  N.  H.  388;  Pecker  v.  Hoit,  15  N.  H. 
143;  Champion  v.  Doty,  31  Wis.  190. 


86.  Lyon  v.  Chamberlain,  41  Mich.  119, 
1  N.  W.  983. 

87.  Dousman  v.  Peters,  85  Mich.  488,  48 
N.  W.  697;  Bridgman  f.  Hallberg,  52  Minn. 
376,  54  N.  W.  752;  Quinby  v.  Carhart,  133 
N.  Y.  579,  30  N.  E.  972  [affirming  58  N.  Y. 
Super.  Ct.  490,  12  N.  Y.  Suppl.  556] ;  Rich- 
ards V.  Ross,  83  Hun  (N.  Y.)  390,  31  N.  Y. 
Suppl.  905 ;  Howe  V.  Morehouse,  5  Silv.  Sup. 
(N.  Y.)  272,  7  N.  Y.  Suppl.  938  [affirmed 
in  130  N.  Y.  651,  29  N.  E.  1033];  Benson 
V.  Hart,  10  Wash.  301,  38  Pac.  1041. 

In  an  action  against  two  persons,  the  fact 
that  one  of  them  ordered  goods  does  not 
justify  a  judgment  in  favor  of  the  other 
when  the  evidence  shows  that  the  latter 
urged  a  hurried  delivery  of  the  goods,  and 
also  that  he  made  the  payment  on  which  the 
delivery  was  conditioned.  Crockett  v.  Roe- 
buck, 77  Ga.  16. 

88.  Hartshorn  v.  Byrne,  147  111.  418,  35 
N.  E.  622  [afffrminci  45  III.  App.  250]  ; 
Milligan  i:  Butcher,  23  Nebr.  683,  37  N.  W. 
596;  Maresi  i?.  American  Yacht  Club,  10 
Misc.  (N.  Y.)  220,  30  N.  Y.  Suppl.  1068; 
Pacific  Cable  Constr.  Co.  v.  McNatt,  2  Wash. 
216,  27  Pac.  869. 

89.  Tozier  v.  Crafts,  123  Mass.  480 ;  Tidden 
V.  Raab,  60  Hun  (N.  Y.)  579,  14  N  Y. 
Suppl.  556. 

where  plaintiff  claimed  that  defendant  and 
his  son  came  to  his  place  of  business,  that 
defendant  said  he  intended  to  build  some 
houses,  and  that  whatever  his  son  ordered 
might  be  charged  to  him  but  defendant 
denied  the  contract  as  claimed,  and  testified 
that  he  simply  contracted  for  the  material  in 
one  house,  which  he  was  building,  it  was 
error  to  exclude  evidence  for  defendant  that 
title  to  the  lots  other  than  the  first  was 
not  in  defendant,  but  in  his  sons.  Miller  v. 
Jurczyk,  109  Mich.  637,  67  N.  W.  898.  But 
where  plaintiff  claimed  that  he  supplied  a 
furnace  to  defendant  at  her  request,  but  de- 
fendant claimed  that  the  furnace  was  fur- 
nished to  one  T,  who  was  under  a  written 
contract  with  her  to  build  the  house  in  which 
the  furnace  was  placed,  and  defendant  and  T 
both  testified  that  the  furnace  was  furnished 
to  the  latter,  the  written  contract  with  T 
was  properlv  excluded,  Meurer  r.  Von 
Kramer,  69  ^Hun  (N.  Y.)  125,  23  N.  Y. 
Suppl.  371. 

90.  Alcock  V.  Hopkins,  6  Cush.  (Mass.) 
484;  Bronner  v.  Frauenthal,  37  N.  Y.  166 
[affirming  9  Bosw.  350]  ;  Moore  v.  JNleacham, 
10  N.  Y.  207;  Maher  r.  Wiilson,  3  N.  Y. 
Suppl.  80  [affirmed  in  123  N.  Y.  655,  25 
N.  E.  954].  But  see  Norris  r.  Dodge,  23 
Ind.  190.  where  it  was  held  that  in  an  ac- 
tion against  a  fatlier  for  the  price  of  goods 
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b.  Question  For  Jury.  The  determination  of  the  parties  to  the  contract  of 
sale  is  a  question  for  the  jury.^^ 

C.  Subject-Matter  of  Sale  —  l.  In  General.  Generally  speaking  every 
species  of  personal  property  may  be  the  subject  of  sale;  but  the  agreement  by 
which  a  chose  in  action  is  transferred  is  generally  termed  an  assignment.''^  The 
subject-matter  of  a  sale  is  commonly  said  to  be  "goods/'  which  may  be  defined 
as  including  all  chattels  personal  except  choses  in  action  and  money.'''' 


which  he  had  ordered  for  a  son  who  had  come 
of  age  and  had  a  family  of  his  own,  evi- 
dence of  the  insolvency  of  the  son  is  im- 
material. 

91.  Goyinecticut. —  Spurr  v.  Coffing,  44 
Conn.  147. 

Kansas. —  Burkhalter  v.  Farmer,  5  Kan. 
477. 

Maryland. —  Green  v.  Ford,  35  Md.  82. 
Massachusetts. — •  Emerson    v.    Patch,  123 
Mass.  541. 

Michigan. —  Dousman  -v.  Peters,  85  Mich. 
488,  48' N.  W.  697;  Loranger  v.  Foley,  79 
Mich.  244,  44  N.  W.  781;  Henry  C.  Hart 
Mfg.  Co.  V.  Mann's  Boudoir  Car  Co.,  65 
Mich.  564,  32  N.  W.  820;  Callam  v.  Barnes, 
44  Mich.  593,  7  N.  W.  198:  Ingersoll  v. 
Baker,  41  Mich.  48,  1  N.  W.  907. 

New  York. —  Downs  v.  Jalowack,  66  Barb. 
458. 

Washington. — •  Comegys  v.  American  Lum- 
ber Co.,  8  Wash.  661,  36  Pac.  1087. 

Wisconsin. —  Oothaut  V.  Leahy,  23  Wis. 
114. 

Canada. —  Severn  v.  Toronto  St.  R.  Co., 
23  U.  C  Q.  B.  489. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  147. 

Sale  on  credit  of  third  person. —  ^Vhether 
the  sale  was  made  on  the  credit  of  a  third 
person  is  for  the  jury.  Jewell  v.  Posev,  119 
Iowa  412,  93  N.  W,  379. 

92.  Thus  the  following  may  be  the  sub- 
ject of  sale:  An  undivided  interest  in  a  part- 
nership (Schurtz  V.  Romer,  82  Cal.  474,  23 
Pac.  118;  Van  Brocklen  v.  Smeallie,  140 
N.  Y.  70,  35  N.  E.  415.  See  also  Partner- 
ship, 30  Cyr.  444);  the  route  of  a  news- 
paper carrier  (Hathaway  v.  Bennett,  10 
N.  Y.  108,  61  Am.  Dec.  739);  the  practice 
and  good-will  of  a  physician  (Hoyt  f.  Holly, 
39  Conn.  326.  See  also  Good-Will,  20  Cyc. 
1277);  a  seat  or  membership  in  stock  ex- 
change or  board  of  trade  (See  IExchanges,  17 
Cyc.  864);  and  the  income  to  be  derived  from 
the  gate  receipts  and  the  various  privileges 
of  future  races  and  fairs  to  be  held  on 
grounds  already  prepared  for  such  purposes 
(Dargin  v.  Hewlitt,  115  Ala.  510,  22  So. 
128). 

93.  See  Assignments,  4  Cyc.  1.  See  also 
Commercial  Paper,  7  Cyc.  495. 

94.  See  Goods,  20  Cyc.  1262. 

Statute  of  frauds. —  Most  of  the  decisions 
involving  the  meaning  of  "  'goods "  have 
arisen  under  the  seventeenth  section  of  the 
English  statute  of  frauds  and  the  correspond- 
ing section  of  the  statute  as  enacted  in  this 
country.  The  language  used  in  the  English 
statute,  and  in  many  of  the  American  stat- 
utes, is  "goods,  wares  and  merchandise"; 
but   in    some    statutes   the    terms  include 
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choses  in  action  and  some  all  personal  prop- 
erty.   See  Frauds,  Statute  of,  20  Cyc.  238. 

Choses  in  action. —  In  England  choses  in 
action,  including  bills  and  notes  and  shares 
of  stock,  have  been  held  not  to  be  within  the 
statute.  But  in  this  country;  even  when  the 
language  conforms  to  the  English  statute,  it 
is  generally  held  that  "  goods,  wares  and 
merchandise "  include  choses  in  action  and 
securities  which  are  the  subject  of  common 
sale  and  barter,  and  which  have  a  visible  and 
palpable  form,  such  as  shares  of  stock,  nego- 
tiable instruments,  and  the  like.  See  Frauds, 
Statute  of,  20  Cyc.  238. 

Things  attached  to  land. —  When  a  con- 
tract of  sale  is  made,  the  subject  of  which  is 
something  attached  to  or  forming  part  of  the 
land,  as  crops,  natural  or  industrial,  grow- 
ing trees,  fixtures,  and  the  like,  the  question 
frequently  arises,  whether  it  is  a  sale  of 
goods,  wares,  and  merchandise  within  the 
section  of  the  statute  applicable  thereto,  or 
a  sale  of  an  interest  in  land  within  the  sec- 
tion of  the  statute  relating  to  sales  of  that 
character;  the  answer  to  the  question  de- 
pends upon  the  particular  subject-matter,  and 
there  is  much  conflict  of  authority  upon  the 
different  questions  thus  presented.  When 
the  question  is  presented,  whether  a  contract 
for  the  sale  of  crops,  standing  timber,  and 
the  like  is  a  contract  for  the  sale  of  goods, 
and  governed  by  the  law  of  sales,  or  is  a  con- 
tract for  the  sale  of  real  property,  the  rules 
applicable  in  cases  arising  under  the  statute 
of  frauds  will  generally  be  followed,  and 
reference  must  be  had  thereto.  See  Frauds, 
Statute  of,  20  Cyc.  238.  And  see  Prater 
V.  Campbell,  110  Ky.  23,  60  S.  W.  918,  22 
Ky.  L.  Rep.  1510;  Glass  v.  Blazer,  91  Mo. 
App.  564. 

Money. —  Gold,  when  regarded,  not  as 
money,  but  as  a  commodity,  is  within  the 
statute  of  frauds.  Peabody  v.  Speyers,  56 
N.  Y.  230.  A  contract  to  deliver  ten  thou- 
sand dollars  "  current  funds  of  the  United 
States,"  at  fifteen  cents  on  the  dollar  in  ten 
months  from  date,  is  in  effect  a  contract  to 
deliver  ten  thousand  dollars  legal  tender 
notes  for  one  thousand  five  hundred  dollars 
in  coin,  and  is  valid.  Cooke  v.  Davis,  53 
N.  Y.  318.  Defendant,  prior  to  the  passage 
of  the  act  of  congress  of  Feb.  25,  1862, 
making  treasury  notes  legal  tender,  loaned  to 
plaintiff'  seven  hundred  dollars  in  American 
gold.  Plaintiff  executed  a  note  therefor  pay- 
able in  "  United  States  gold."  It  was  held 
that  the  transaction  was  a  loan  and  not  a 
sale  of  gold  recognized  as  valid  by  the  act 
of  March  3,  1863,  sections  4  and  5.  Warni- 
bold  V.  Schlicting,  16  Iowa  243,  Depreciated 
bank  paper  may  be  the  subject  of  sale.  Bos- 
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2.  Existence  —  a.  In  General.  The  goods  which  form  the  Subject-matter  of 
a  contract  to  sell  may  be  existing  goods  or  future  goods,  that  is,  goods  thereafter 
to  be  manufactured  or  acquired  by  the  seller;  but  the  goods  which  form  the 
subject-matter  of  a  sale  must  be  in  existence. If  there  is  a  contract  for  the 
present  sale  of  specific  goods,  and  the  goods,  without  the  knowledge  of  the  parties, 
have  ceased  to  exist  at  the  time  of  the  contract,  the  contract  is  void.^^ 

b.  Potential  Existence.  According  to  the  rule  generally  prevailing  in  this 
country,  a  sale  of  goods  having  a  potential  existence  operates  to  pass  the  property 
in  the  goods  upon  their  coming  into  existence, as  a  sale  of  crops  grown  on  the 
seller's  land/  the  future  offspring  of  his  animals,^  or  cheese  to  be  made  from  the 


well  V.  Clarksons,  1  J.  J.  Marsh.  (Ky.)  47. 
But  tlie  giving  of  a  note,  bearing  interest, 
for  depreciated  bank  paper,  is  a  strong  indi- 
cation of  a  loan,  and  not  a  sale.  Breeding  v. 
Thrielkeld,  6  J.  J.  Marsh.  (Kv.)  378;  Morris 
V.  Caldwell,  3  J.  J.  Marsh.  (Ky.)  693. 

95.  Ajello  V.  Worsley,  [1898]  1  Ch.  274, 
67  L.  J.  Ch.  172,  77  L.  T.  Rep.  N.  S.  783,  14 
T.  L.  R.  168,  46  Wkly.  Rep.  245.  See  also 
Central  Oil  Co.  v.  Southern  Refining  Co.,  154 
Cal.  165,  97  Pac.  177.    See  infra,  II,  C,  2,  c. 

96.  Alabama. —  Robinson  v.  Hirschfelder, 
59  Ala.  503. 

Georgia. —  See  Huntington  v.  Chisholm,  61 
Ga.  270. 

'New  York. — ^Andrew  v.  Newcomb,  32  N.  Y. 
417;  Wolf  V.  Di  Lorenzo,  22  Misc.  323,  49 
N.  Y.  Suppl.  191. 

Pennsylvania. —  See  Clemens  v.  Davis,  7 
Pa.  St.  263. 

Vermont.— ^m\i\\  v.  Atkins,  18  Vt.  461. 

United  States. —  Bertram  v.  Lyon,  3  Fed. 
Cas.  No.  1,362,  McAllister  53  [affirmed  in 
20  How.  149,  15  L.  ed.  847] ;  Low  v.  An- 
drews, 15  Fed.  Cas.  No.  8,559,  1  Story  38. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  21. 

On  the  theory  that  a  promise  to  pay  has 
no  existence  until  regularly  issued  and  passed 
into  other  hands  so  as  to  require  value,  it 
was  held  in  Schermerhorn  v.  Talman,  14 
N.  Y.  93,  that  one  cannot  sell  his  own 
promise  to  pay. 

97.  Maryland. —  Franklin  v.  Long,  7  Gill 
&  J.  407. 

Massachusetts. — ^Rice  v.  Dwight  Mfg.  Co., 
2  Cush.  80;  Thompson  v.  Gould,  20  Pick. 
134. 

Michigan. — ■  Hamilton  v.  Park,  etc.,  Co.,  125 
Mich.  72,  83  N.  W.  1018;  Gibson  v.  Pelkie, 
37  Mich.  380. 

Vermont. — -Varnum  v.  Hygate,  65  Vt.  416, 
26  Atl.  628. 

United  States. —  Allen  v.  Hammond,  11 
Pet.  63,  9  L.  ed.  633. 

England. — •  Coutourier  V.  Hastie,  5  H.  L. 
Cas.  673,  2  Jur.  N.  S.  1241,  25  L.  J.  Exch. 
253,  10  Eng.  Reprint  1065;  Strickland  v. 
Turner,  7  Exch.  208,  22  L.  J.  Exch.  115. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  21;  and 
Contracts,  9  Cyc.  399. 

Non-existence  of  specific  consideration. — 
Where  plaintiff  bought  from  G  a  mare,  sup- 
posed by  the  parties  to  be  with  foal,  agreeing 
to  give  for  her  the  colt,  which  the  mare  was 
expected  to  have,  when  it  should  become  four 
months  old,  but  the  mare  was  not  with  foal 
and  had  no  colt,  and  plaintiff  kept  possession 


of  the  mare  nearly  three  years,  the  fact  that 
it  was  impossible  for  plaintiff  to  pay  for  her 
in  the  manner  agreed  upon  did  not  render 
the  sale  void,  but  only  rendered  plaintiff 
liable  to  pay  for  the  mare  in  another  way. 
Reed  v.  Canady,  34  Vt.  198. 

98.  Potential  existence. —  Things  which  are 
the  expected  product  or  increase  of  something 
owned  by  the  seller  are  said  to  have  a  poten- 
tial existence.  Grantham  v.  Hawley,  Hob. 
132,  80  Eng.  Reprint  281;  Robinson  v.  Mc- 
Donald, 5  M.  &  S.  228.  See  also  Wood  v. 
Foster,  1  Leon.  42,  74  Eng.  Reprint  39.  The 
cases  involving  the  doctrine  of  potential  ex- 
istence are  generally  cases  of  chattel  mort- 
gages. See  Chattel  Mortgages,  6  Cyc. 
1045.  And  see  Assignments,  4  Cyc.  12.  In 
England  the  exception  in  favor  of  goods  hav- 
ing a  potential  existence  is  doubted  by 
Chalmers,  J.,  who  says  there  is  no  rational 
distinction  between  one  class  of  future  goods 
and  another  and  that  the  supposed  rule  has 
never  been  acted  on.    Chalmers  Sale  Goods  8. 

99.  Robinson  v.  Hirschfelder,  59  Ala.  503; 
Noyes  v.  Jenkins,  55  Ga.  586 ;  Andrew  v. 
Newcomb,- 32  N.  Y.  417;  Smith  v.  Atkins,  18 
Vt.  461. 

An  expectation  of  profits  may  be  the  sub- 
ject of  the  contract  of  sale.  Slidell  v.  Mc- 
Coy, 15  La.  340.  See  Assignments,  4  Cyc.  12. 

Bonds  of  unorganized  corporation. — A  con- 
tract for  the  sale  of  bonds  of  a  corporation 
not  yet  organized  is  void.  House  v.  Faulkner, 
61  Tex.  308. 

1.  Robinson  v.  Mauldin,  11  Ala.  977; 
Weatherly  v.  Higgins,  6  Ind.  73 ;  Dickey  r. 
Waldo,  97  Mich.  255,  56  N.  W.  608.  23 
L.  R.  A.  449;  Crapo  v.  Seybold,  36  Mich. 
444;  Briggs  v.  U.  S,,  143  U.  S.  346,  12  S.  Ct. 
391,  36  L.  ed.  180.  Compare  Huntington  r. 
Chisholm,  61  Ga.  270;  Redd  v.  Burrus,  58 
Ga.  574;  Noyes  v.  Jenkins,  55  Ga.  586,  which 
cases  hold  that  until  the  seed  is  planted  the 
crop  has  no  existence,  actual  or  potential. 

Where  a  creditor  furnished  his  debtor  wheat 
to  be  sowed  on  the  farm  owned  by  the  latter 
subject  to  the  debt,  under  an  agreement  to 
pay  the  expenses  in  liarvesting  and  market- 
ing, and  that  the  debtor  should  furnish  his 
labor,  and  should  turn  over  to  the  creditor 
so  much  of  the  proceeds  of  the  wheat  as  was 
necessary  to  pay  the  indebtedness,  the  owner- 
ship of  the  wheat  was  not  transferred  to  tlie 
creditor,  who  had  at  best  a  lien.  Sedgwick 
City  Bank  r.  Pollard,  8  Kan.  App.  34,  54 
Pac.  14. 

2.  Hull  V.  Hull,  48  Conn.   250,  40  Am. 
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milk  of  his  cows.^  The  seller  must,  however,  have  a  present  interest  in  that  of 
which  the  thing  sold  is  the  product  or  increase.* 

e.  Goods  to  Be  Acquired  —  (i)  IN  General.  A  contract  for  the  sale  of  goods 
to  be  acquired  by  the  seller  can  operate  only  as  a  contract  to  sell.^  It  was  once 
held  that  a  contract  for  the  sale  of  goods  to  be  delivered  at  a  future  day,  when 
the  seller  had  not  the  goods  but  intended  to  go  into  the  market  and  buy  them, 
was  a  mere  wager  on  the  market  price  and  was  invahd.^  But  this  doctrine  has 
been  abandoned.'^ 

(ii)  Acquisition  Dependent  on  Contingency.  There  may  be  a  contract 
to  sell  goods  the  acquisition  of  which  by  the  seller  depends  upon  a  contingency 
which  may  or  may  not  happen.^ 


Rep.  165;  Fonville  V.  Casey,  5  K  C.  389,  4 
Am.  Dec.  559;  McCarty  v.  Blevins,  5  Yerg. 
(Tenn.)  195,  26  Am.  Dec.  262.  Contra, 
Bates  V.  Smith,  83  Mich.  347,  47  N.  W.  249. 

3.  Conderman  v.  Smith,  41  Barb.  (K  Y.) 
404;  Van  Hoozer  v.  Cory,  34  Barb.  (N.  Y.)  9. 

4.  Dickev  f.  Waldo,  97  Mich.  255,  56  N.  W. 
608,  23  L."  R.  A.  449;  Smith  v.  Atkins,  18 
Vt.  461. 

Expectant  interest. — A  son  cannot  make  a 
sale  of.  his  expectant  interest  in  his  father's 
estate.  Wheeler  r.  Wheeler,  2  Mete.  (Ky.) 
474,  74  Am.  Dec.  421;  Read  v.  Mosby,  87 
Tenn.  759,  11  S.  W.  940,  5  L.  R.  A.  122. 

Fish  to  be  caught. — An  attempted  sale  of 
"  all  the  halibut  that  may  be  caught  by  the 
master  and  crew  of  the  schooner  Florence 
Reed,  on  the  voyage  upon  which  she  is  about 
to  proceed,"  has  no  effect  to  pass  the  prop- 
erty in  the  fish  when  caught.  Low  v.  Pew, 
108  Mass.  347,  11  Am.  Rep.  357. 

5.  Whitehead  v.  Root,  2  Mete.  (Ky.)  584; 
House  V.  Faulkner,  61  Tex.  308;  Lunn  v. 
Thornton,  1  C.  B.  379,  9  Jur.  350,  14  L.  J. 
C.  P.  161,  50  E.  C.  L.  379.  But  compare 
Currie  v.  White,  45  N.  Y.  822  [rei^ersing  37 
How.  Pr.  330,  384]. 

In  such  case,  although  the  contract  be  in 
the  form  of  a  present  sale,  the  property  in 
the  goods  does  not  pass  until  the  seller,  after 
acquiring  the  goods,  does  some  act  appro- 
priating them  to  the  contract.  Langton  v. 
Higgins,  4  H.  &  N.  402,  28  L.  J.  Exch.  252, 
7  Wkly.  Rep.  489.     See  infra,  VI,  A,  1,  b. 

6.  Bryan  v.  Lewis,  R.  &  M.  386,  21  E.  C.  L. 
775.    See  also  Branch  v.  Palmer,  65  Ga.  210. 

7.  Delaware. —  Rogers  v.  Fenimore,  (1898) 
41  Atl.  886. 

(reor(7ta.— Forsyth  Mfg.  Co.  v.  Castlen,  112 
Ga.  199,  37  S.  E.  485. 

Indiana. —  Shipp  r.  Bowen,  25  Ind.  44. 

Maryland. —  Appleman  v.  Fisher,  34  Md. 
540. 

New  York. —  Schwarzer  v.  Karsch  Brew- 
ing Co.,  74  N.  Y.  App.  Div.  383,  77  N.  Y. 
Suppl.  719;  Fletcher  v.  Jacob  Dold  Packing 
Co.,  41  N.  Y.  App.  Div.  30,  58  N.  Y.  Suppl. 
612 ;  Stanton  v.  Small,  3  Sandf.  230. 

United  States. —  Bartlett  v.  Smith,  13  Fed. 
263,  4  McCrary  388;  Clarke  v.  Foss,  5  Fed. 
Cas.  No.  2,852,  7  Biss.  540. 

England. —  Mortimer  r.  MeCalln,  4  Jur. 
172,  9  L.  J.  Exch.  73,  6  M.  &  Vv^.  58;  Hibble- 
white  V.  McMornie,  3  Jur.  509,  8  L.  J.  Exch. 
271,  5  M.  &  W.  462. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  24. 
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In  equity  a  contract  purporting  to  be  for 
the  transfer  of  the  property  in  goods  after- 
ward to  be  acquired,  if  they  are  sufficiently 
described  to  be  identified,  is  generally  held  as 
operating  to  transfer  the  equitable  interest 
in  the  goods  as  soon  as  they  are  acquired. 
See  Chattel  Mortgages,  6  Cyc.  1052. 

Futures. —  When  under  the  guise  of  a  con- 
tract for  the  sale  of  goods  for  future  delivery, 
the  real  intention  is  merely  to  speculate  in 
the  rise  and  fall  of  prices,  the  contract  is  a 
wager,  and  is  void.  Johnson  v.  Brown,  2 
Cine.  Super.  Ct.  (Ohio)  83:  Bartlett  v. 
Smith,  13  Fed.  263,  4  McCrary  388.  See  also 
Gaming,  20  Cyc.  926. 

Options. —  A  writing,  providing  that  "1 
hereby  give  you  an  option  on  my  livery  busi- 
ness and  stable.  .  .  .  Price  for  all  $5,500," 
is  merely  a  revocable  proposal  to  sell,  and 
hence  does  not  violate  111.  Cr.  Code,  §  130, 
prohibiting  one  from  contracting  to  give  him- 
self an  option  to  sell  or  buy  at  a  future 
time.  Seymour  v.  Howard,  51  111.  App.  384. 
See  also  Minnesota  Lumber  Co.  v.  White- 
breast  Coal  Co.,  160  111.  85,  43  N.  E.  774,  31 
L.  R.  A.  529  [reversing  56  111.  App.  248]  ; 
Consolidated  Coal  Co.  v.  Block,  etc..  Smelting 
Co.,  53  111.  App.  565.  See  Gaming,  20  Cye. 
93L 

8.  Northington-Munger-Pratt  Co.  v.  Farm- 
ers' Gin,  etc.,  Co.,  119  Ga.  851,  47  S.  E.  200, 
100  Am.  St.  Rep.  210  (contract  to  sell  con- 
ditionally upon  being  able  to  secure  title)  ; 
Taft  V.  Church,  162  Mass.  527,  39  N.  E.  283 
(a  pledgee,  having  authority  to  sell  on  breach 
of  the  conditions  of  the  pledge,  may  before 
that  event  agree  to  sell  the  property  to  a 
third  person  upon  the  happening  thereof)  ; 
Wamsley  v.  Horton,  77  Hun  (N.  Y.)  317,  28 
N.  Y.  Suppl.  423;  Hale  v.  Rawson,  4  C.  B. 
N.  S.  85,  4  Jur.  N.  S.  363,  27  L.  J.  C.  P.  189, 
6  Wkly.  Rep.  339,  93  E.  C.  L.  85  (goods  to 
arrive  by  a  certain  ship). 

It  is  only  in  this  sense  that  there  can  be 
the  sale  of  a  chance,  known  to  the  civil  law 
as  venditio  spei.  Pothier  Conte  de  Vente 
No.  61.  See  Hitchcock  v.  Giddings,  Dan  1, 
4  Price  135,  Wils.  Exch.  32.  18  Rev.  Rep. 
725 ;  Hanks  v.  Palling,  6  E.  &  B.  659,  2  Jur. 
N.  S.  688,  25  L.  J.  Q.  B.  375,  4  Wkly.  Rep. 
607,  88  E.  C.  L.  659;  Buddie  v.  Green.  27 
L.  J.  Exch.  33.  But  in  Louisiana  under  Civ. 
Code,  arts.  2450,  2451,  a  hope  of  a  future 
crop  is  made  merchantable,  so  that  the  par- 
ties may  make  either  the  hope  or  the  crop 
itself  the  subject  of  their  contract.  Losecco 
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3.  Ownership.  As  a  rule  there  can  be  no  sale,  that  is,  there  can  be  no  transfer 
of  the  property  in  goods,  unless  they  are  owned  by  the  seller.'^  But  a  contract 
to  sell  goods  belonging  to  a  third  person  may  be  valid.^° 

4.  Possession.  Actual  possession  is  not  necessary  to  a  transfer  or  sale  of 
personal  property.^^  A  sale  may  be  made  by  the  owner,  although  the  goods 
sold  are  at  the  time  in  the  adverse  possession  of  another.^^ 

D.  The  Price  or  Consideration  —  l.  In  General.  The  consideration  for 
a  sale  must  be  a  price  in  money,  paid  or  promised.^*  The  discharge  of  an  exist- 
ing indebtedness  of  the  seller  to  the  buyer  is  sufficient/^  or  the  payment  of,  or  an 


V.  Gregory,  108  La.  648,  32  So.  985.  And 
see  Slidell  i\  McCoy,  15  La.  340. 

9.  Colorado. —  Falke  v.  Fassett,  4  Colo. 
App.  171,  34  Pac.  1005. 

Illinois. —  McCully  v.  Hardy,  13  111.  App. 
631.  See  also  Taylor  v.  Welsh,  138  111.  App. 
190. 

Kansas. —  Hoy  v.  Griggs,  46  Kan.  58,  26 
Pac.  467. 

Louisiana. —  Jochams  v.  Ong,  45  La.  Ann. 
1289,  14  So.  247. 

Maryland. —  Johnson  v.  Hines,  61  Md. 
122. 

Vermont. —  Bruce  v.  Bishop,  43  Vt.  161. 

See  43  Cent.  Dig.  tit.  "  Sales."  §  23. 

Ordinarily  power  to  sell  implies  the  owner- 
ship of  the  goods  on  the  part  of  the  person 
by  whom  they  are  sold  or  offered  for  sale. 
There  are  some  exceptions,  however,  as  in  the 
case  of  a  commission  merchant,  who  is  ex- 
pressly authorized  to  sell  personal  property 
left  with  him  or  consigned  to  him  for  sale. 
White  V.  Com.,  78  Va.  484. 

Sale  to  owner. — A  contract  in  terms  a  con- 
ditional sale  to  one  who  is  shown  to  be  the 
owner  is  inoperative  as  such.  Mansinger  v. 
Steiner-Medinger  Co.,  4  Nebr.  (Unoff.)  392, 
94  N.  W.  633. 

10.  Stearns  v.  Foote,  20  Pick.  (Mass.)  432. 

11.  Erwin  v.  Arthur,  61  Mo.  386;  Tome 
V.  Dubois,  6  Wall.  (U.  S.)  548,  18  L.  ed. 
943;  The  Sarah  Ann,  21  Fed.  Cas.  No.  12,342, 
2  Sumn.  206  [affirmed  in  13  Pet.  387,  10 
L.  ed.  213]  ;  U.  S.  v.  Delaware  Ins.  Co.,  25 
Fed.  Cas.  No.  14,942,  4  Wash.  418. 

Necessity  of  delivery  see  infra,  VI,  A,  4,  a. 

12.  Meeker  v.  Vredenburg,  15  La.  Ann.  438 
(holding  that,  although  the  government  does 
not  recognize  the  validity  of  a  transfer  of 
goods  deposited  in  one  of  its  warehouses  be- 
fore payment  of  duties,  the  importer  may 
sell  in  the  meantime)  ;  Wilson  v.  Mundav.  5 
La.  483;  Webber  v.  Davis,  44  Me.  147,'  69 
Am.  Dec.  87;  Cartland  v.  Morrison,  32  Me. 
190;  Klinck  v.  Kelly,  63  Barb.  (N.  Y.)  622; 
Kimbro  v.  Hamilton,  2  Swan  (Tenn.)  190. 

Some  cases  hold  that  in  such  case  the 
transaction  is  in  effect  the  assignment  of  a 
chose  in  action  and  not  a  valid  sale.  O'Keefe 
V  Kellogg,  15  111.  347 ;  Erickson  i;.  Lyon,  26 
111,  App.  17 ;  Young  v.  Ferguson,  1  Litt. 
(Ky.)  298;  Stogdel  v.  Fugate,  2  A.  K.  Marsh. 
(Ky.)  136. 

Goods  sold  by  buyer  before  acceptance  of 
offer. —  Where  the  buyer  of  goods  had  sold 
a  portion  thereof,  after  the  offer  to  sell  and 
before  his  acceptance,  it  could  not  be  objected 
that  the  subject-matter  of  the  contract  of 


sale  had  no  actual  or  potential  existence. 
Mactier  v.  Frith,  6  Wend.  (N.  Y.)  103,  21 
Am.  Dec.  262. 

No  right  to  possession. —  One  who  has 
neither  actual  nor  constructive  possession  of 
a  vessel,  nor  the  right  of  possession,  cannot 
transfer  a  good  title  thereto.  Burckle  v.  The 
Tapperheten,  4  Fed.  Cas.  No.  2,141. 

13.  Consideration  of  contract  generally  see 
Contracts,  9  Cyc.  308. 

14.  Murphy  r.  McGuire,  (Md.  1890)  20 
Atl.  726;  Stout  V.  Caruthersville  Hardware 
Co.,  131  Mo.  App.  520,  110  S.  W.  619;  Madi- 
son Ave.  Baptist  Church  v.  Oliver  St.  Baptist 
Church,  46  N.  Y.  131.    See  supra,  I,  A. 

It  does  not  affect  the  validity  of  the  sale 
that  the  price  fixed  is  to  be  paid  in  mer- 
chandise. Crapo  Seybold.  36  Mich.  444; 
Picard  v.  McCormick,  11  Mich.  68;  Herrick 
V.  Carter,  56  Barb.  (N.  Y.)  41.  So  too  it 
may  be  agreed  that  payment  shall  be  made 
by  note  (Sebastian  May  Co.  r.  Codd,  77  Md. 
293,  26  Atl.  316),  by  the  capital  stock  of  a 
corporation  on  the  sale  of  property  to  the 
corporation  (Gardiner  v.  Haines,  19  S.  D. 
514,  104  N.  W.  244),  or  the  transfer  of  a 
bond  without  recourse  (Gwynn  v.  Hodge,  49 
N.  C.  168).  And  money's  worth  is  a  valuable 
consideration  for  a  sale,  as  much  as  the 
money  itself.  Huff  V.  Hall,  56  Mich.  456,  23 
N.  W.  88. 

15.  Colorado. —  Hendrie,  etc.,  Mfg.  Co.  v. 
Collins,  29  Colo.  102,  67  Pac.  164. 

Connecticut. —  St.  John  v.  Camp,  17  Conn. 
222. 

Georgia. —  Woodward  v.  Solomon,  7  Ga. 
246. 

Illinois.—- V.  Miller,  37  111.  276.  • 
Louisiana. —  Levert  v.  Hebert,  51  La.  Ann. 

222,  25  So.  118;  Morgan  r.  Richmond,  28  La. 

Ann.  838. 

Maryland.—  MuM  V.  Tiirton,  4  Gill  233. 

Texas. —  Lewter  i;.  Lindlev,  (Civ.  App. 
1904)  81  S.  W.  776;,  Billings"  v.  Warren.  21 
Tex.  Civ.  App.  77,  50  S.  W.  625. 

Vermont.-—  Patton  v.  Gardiner,  72  Vt.  47, 
47  Atl.  110. 

Cana Ralph  v.  Link,  5  U.  C.  Q.  B. 
145. 

See  43  Cent.  Dig.  tit.  "Sales."  §  31. 

Sale  in  trust  for  creditors. —  Where  a  cred- 
itor of  B  induced  him  to  satisfy  the  indebted- 
ness by  a  bill  of  sale  of  his  stock,  and  other 
creditois  immediately  attaclied  it.  and  to 
avoid  litigation  the  purchasing  creditor  re- 
conveyed  to  B,  and,  in  consideration  of  a 
release  from  his  creditors,  he  made  a  bill  of 
sale  to  M,  there  was  an  absolute  sale  to  M, 
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agreement  to  pay,  a  debt  of  the  seller.^^  But  there  can  be  no  sale  if  the  parties 
have  not  agreed,  expressly  or  by  impHcation,  upon  the  price  or  upon  the  manner 
in  which  it  is  to  be  determined.^^ 

2.  Price  to  Be  Fixed  as  Agreed.  The  price  may  be  left  to  be  fixed  in  such 
manner  as  may  be  agreed  upon  in  the  contract  of  sale,  as  by  the  market  price 
of  the  commodity  at  a  certain  time  and  place,^^  or  by  any  other  method  by 
which  it  can  be  determined  with  reasonable  certainty.^^    So  the  price  may  by 


although  he  was  trustee  as  to  the  creditorSc 
Levy  V.  Scott,  115  Cal.  39,  46  Pae.  892.  See, 
generally,  Assignments  ron  Benefit  of 
Creditors,  4  Cye.  129. 

16.  Bell  V.  Greenwood,  21  Ark.  249;  Meade 
V.  Smith,  16  Conn.  346;  Hackley  v.  Cooksey, 
35  Mo.  398. 

Where  one  makes  a  proposition  to  sell  pro- 
vided the  other  performs  a  certain  act,  the 
performance  of  that  act  in  pursuance  of  such 
suggestion  furnishes  a  sufficient  consideration 
to  compel  the  proposer  to  perform  on  his 
part.  Ganss  v.  J.  M.  Guffey  Petroleum  Co., 
125  N.  Y.  App.  Div.  760,  110  N.  Y.  SuppL 
176. 

17.  Alabama. —  Wilkinson  v.  Williamson, 
76  Ala.  163. 

Arkansas. — 'See  Priest  V.  Hodges,  (1909) 
118  S.  W.  253. 

California. —  Borland  r.  Nevada  Bank,  99 
Cal.  89,  33  Pac.  737,  37  Am.  St.  Pep.  32. 

Georgia. —  Deadwyler  v.  Karow,  131  Ga. 
227,  62  S.  E.  172,  19  L.  R.  A.  N.  S.  197; 
Lewis  V.  Lofley,  60  Ga.  559. 

Louisiana. —  Kleinpeter  v.  Harrigan,  21 
La.  Ann.  196;  Gorhani  v.  Ilayden,  6  Roh. 
450;  D'Orgenoy  v.  Droz,  13  La.  382;  Rhodes 
V.  Rhodes,  10  La.  85;  Holmes  v.  Patterson, 
5  Mart.  693. 

Michigan. — •  Whiteford  f.  Hitchcock,  74 
Mich.  208,  41  N.  W.  898;  Foster  v.  Lumber- 
men's Min.  Co.,  68  Mich.  188,  36  N.  W.  171. 

Missouri. — Greer  v.  Lafayette  County  Bank, 
128  Mo.  559,  30  S.  W.  319;  Stout  v. 
Caruthersville  Hardware  Co.,  131  Mo.  App. 
520,  110  S.  W.  619. 

ISTew  York. —  Reynolds  v.  Miller,  79  Hun 
113,  29  N.  Y.  SuppL  405. 

North  Carolina.-^  Wittkowsky  v.  Wasson, 
71  N.  C.  451. 

Oklahoma.— Still  v.  Cannon,  13  Okla.  491, 
75  Pac.  284. 

Pennsylvania. —  Bigley  v.  Risher,  63  Pa.  St. 
152. 

United  States. —  Harper  v.  Dougherty.  11 
Fed.  Cas.  No.  6,087,  2  Cranch  C.  C.  284. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  4. 

Evidence. —  Where  plaintiff  sues  for  the 
price  which  he  alleges  defendant  agreed  to 
pay  for  a  cotton  crop,  defendant  may  show 
that  the  crop  was  not  worth  such  price,  as 
tending  to  show  that  he  had  not  agreed  to 
pay  it.  Sledge  v.  Rayborn,  3  Tex.  App.  Civ. 
Cas.  §  303.  But  see  Fabel  v.  Mayer,  14  Pa. 
Super.  Ct.  139.  If  a  merchant  receives  an 
invoice  and  retains  it  for  a  considerable  time 
without  any  objection,  there  is  a  presumption 
against  him  that  the  price  stated  in  the  in- 
voice was  that  agreed  upon.  Kearney  v. 
Letellier,  27  Can.  Sup.  Ct.  1. 

What  is  the  agreed  price  is  a  question  for 
D,  1] 


the  jury.  Llewellyn  Steam  Condenser  Mfg. 
Co.  V.  Malter,  76  Cal.  242,  18  Pac.  271  i 
Barwick  v.  Gast  Lith.,  etc.,  Co.,  11  N.  Y. 
Suppl.  373. 

18.  Daniel  v.  Hannah,  106  Ga.  91,  31  S.  E. 
734 ;  McConnell  v.  Hughes,  29  Wis.  537 ;  Mo- 
Bride  V.  Silverthrone,  11  U.  C.  Q.  B.  545. 
See  also  Lewis  v.  Lofley,  60  Ga.  559. 

19.  Illinois. —  Beardsley  v.  Smith,  61  111. 
App.  340,  lowest  jobbing  price. 

Iowa. — 'Clement  v.  Drybread,  108  Iowa  701, 
78  N.  W.  235  (holding  that  an  agreement  to 
keep  a  merchant  supplied  with  a  stock  of 
goods,  he  to  pay  for  them  by  weekly  re- 
mittance of  the  proceeds  of  the  sales  after 
deducting  expenses,  is  not  void  for  uncer- 
tainty) ;  Lund  V.  McCutclien,  83  Iowa  755, 
49  N.  W.  998. 

Kentucky. —  Hagins  v.  Combs,  102  Ky.  165, 
43  S.  W.  222,  19  Ky.  L.  Rep.  1165. 

Louisiana. —  Wise  v.  Guthrie,  11  La.  Ann. 
91;  Walker  v.  Fort,  3  La.  535. 

Massachusetts. —  Holbrook  v.  Setchel,  114 
Mass.  435. 

^cw  York. —  De  Groff  u.  American  Linen 
Thread  Co.,  21  N.  Y.  124. 

North  Carolina. —  Phifer  v  Erwin,  100 
N.  C.  59,  6  S.  E.  672. 

United  States. — •  Ames  v.  Quimby,  96  U.  S. 
324,  24  L.  ed.  635,  price  to  be  regulated  by 
the  price  of  gold. 

England. —  Joyce  V.  Swann,  17  C.  B.  N.  S. 
84,  112  E.  C.  L.  84;  Valpy  v.  Gibson,  14  C.  B. 
837,  864,  11  Jur.  826,  16  L.  J,  C.  P.  241,  56 
E.  C.  L.  837. 

Canada. —  Hughes  v.  Moore,  11  Ont.  App. 
569. 

See  43  Cent.  Dig.  tit.  "  Sales/'  §  4. 

Certainty. —  The  agreement  is  void  if  it 
does  not  provide  for  determination  of  the 
price  with  reasonable  certainty.  Foster  v. 
Lumbermen's  Min.  Co.,  68  Mich.  188,  36 
N.  W.  171;  Buekmaster  v.  Consumer's  Ice 
Co.,  5  Daly  (N.  Y.)  313. 

Price  dependent  on  subsequent  event. —  The 
amount  of  the  price  may  be  niade  to  depend 
upon  a  future  event.  Newell  v.  Smith,  53 
Conn.  72,  3  Atl.  674.  And  see  Jewett  V. 
Lincoln,  14  Me.  116,  31  Am.  Dec.  36. 

Price  to  be  agreed  upon. — ^Where  the  sale 
is  for  a  reasonable  price,  to  be  afterward 
agreed  upon,  the  title  passes  if  such  is  the 
intention,  although  no  price  is  afterward 
agreed  upon.  Greene  v.  Lewis,  85  Ala.  221, 
4  So.  740,  7  Am.  St.  Rep.  42.  But  the  rule 
is  otherwise,  where  the  intention  is  to  defer 
the  passage  of  title  until  the  price  shall  be 
agreed  upon.  Wittkowsky  v.  Wasson,  71 
N".  C.  451. 

Presumption. —  In  the  absence  of  fraud  or 
collusion,  the  price  agreed  upon  by  the  parties 
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agreement  be  left  to  be  fixed  in  accordance  with  a  valuation  of  the  goods  to  be 
subsequently  made  by  some  third  person.^*^ 

3.  Inadequate  or  Excessive  Price.  The  fact  that  the  price  is  inadequate  or 
excessive  is  not  ground  for  rescission  of  a  contract  of  sale.^- 

4.  Presumption  as  to  Price.  When  the  parties  have  agreed  upon  a  sale,  but 
the  price  is  not  fixed,  or  the  manner  of  its  determination  expressly  agreed  upon, 
their  assent  to  the  payment  of  a  reasonable  price  will  be  implied. 


to  a  contract  will  be  presumed  to  be  fair  and 
reasonable.    Fowle  f.  Raleigh,  75  N.  C.  273. 

20.  Willingham  v.  Veal,  74  Ga.  755;  New 
England  Trust  Co.  v.  Abbott,  162  Mass.  148, 
38  N.  E.  432;  Brown  v.  Bellows,  4  Pick. 
(Mass.)  179;  Leonard  V.  Cox,  G4  Mo.  32. 

If  such  third  person  cannot  or  does  not 
fix  the  price,  the  contract  to  sell  is  thereby 
avoided.  Hutton  r.  Pearce,  26  Ark.  382 ; 
Elberton  Hardware  Co.  v.  Hawes,  122  Ga. 
858,  50  S.  E.  964;  Preston  v.  Smith,  67  111. 
App.  613;  Fort  v.  Union  Bank,  11  La.  Ann. 
708;  Tiernan  v.  Martin,  2  Rob.  (La.)  523; 
Conway  V.  Bordier,  6  La.  346;  Vickers  v. 
Vickers,  L.  R.  4  Eq.  529,  36  L.  J.  Ch.  946; 
Thurnell  v.  Balbirnie,  1  Jur.  847,  6  L.  J. 
Exch.  255,  M.  &  H.  235,  2  M.  &  W.  786; 
Cooper  V.  Shuttleworth,  25  L.  J.  Exch.  114; 
Wilks  V.  Davis,  3  Meriv.  507,  36  Eng.  Re- 
print 195:  Milnes  v.  Gerv,  14  Ves.  Jr.  400, 
33  Eng.  Reprint  574. 

If  the  goods  or  any  part  of  them  have 
already  been  delivered  and  appropriated  by 
the  buyer,  he  must  pay  a  reasonable  price  for 
them.  Kenniston  v.  Ham,  29  N.  H.  501; 
Smyth  V.  Craig,  3  Watts  &  S.  (Pa.)  14; 
Humaston  v.  American  Tel.  Co.,  20  Wall 
(U.  S.)  20,  22  L.  ed.  279;  Clarke  v.  Westrope, 
18  C.  B.  765,  25  L.  J.  C.  P.  287,  86  E.  C.  L. 
765. 

Arbitration  contingent  on  disagreement. — 

Where  in  March  H  sold  goods  to  defendant, 
at  an  agreed  price,  and  defendant  took  pos- 
session, and  the  following  May  it  was  agreed 
that  H  should  sell  and  defendant  buy  the 
same  goods,  the  price  to  be  the  fair  value,  to 
be  settled,  in  case  the  parties  differed  by 
arbitration;  and  that  defendant  should  pay 
to  H  such  price  within  two  months  after  it 
should  have  been  fixed,  and  defendant  con- 
tinued possession,  in  an  action  by  H's  as- 
signees, in  bankruptcy,  it  was  held  that  in 
the  absence  of  evidence  that  the  parties  had 
differed  since  March  as  to  the  amount  then 
fixed,  it  was  not  shown  that  the  event  upon 
which  the  arbitration  clause  was  to  apply 
had  ever  arisen,  and  that  the  fair  value  men- 
tioned in  the  agreement  must  be  taken  to  be 
the  value  previously  agreed  to.  Cannan  v. 
Fowler,  14  C.  B.  181,  2  C.  L.  R.  43,  23  L.  J. 
C.  P.  48,  2  Wkly.  Rep.  101,  78  E.  C.  L.  181. 

21.  Adequacy  of  consideration  generally 
see  Contracts,  9  Cyc.  365. 

22.  Kentucky. —  Meriweather  r.  Herran,  8 
B.  Mon.  162;  Waller  v.  Cralle,  8  B.  Mon.  11. 

ISfew  Hampshire. —  Bedel  v.  Loomis,  11 
N.  H.  9. 

North  Carolina. — ^Gwynn  v.  Hodge,  49  N.  C. 
168. 

Pennsylvania. —  Eagan  V.  Call,  34  Pa.  St. 
236,  75  Am.  Dec.  664. 
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Wisconsin. — Wood  V.  Boynton,  64  Wis.  265, 
25  N.  W.  42,  54  Am.  Rep.  610. 

United  States. —  Henckley  v.  Hendrickson, 
11  Fed.  Cas.  No.  6,348,  5  McLean  170. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  32. 

The  price  must  be  serious. —  One  out  of 
all  proportion  with  the  value  of  the  thing 
invalidates  the  sale.  D'Orgenoy  v.  Droz,  13 
La.  382.  And  see  Parker  v.  Talbot,  37  La. 
Ann.  22. 

In  equity  inadequacy  of  consideration  is 

often  treated  as  corroborative  evidence  of 
fraud  or  undue  influence  which  will  enable  a 
promisor  to  resist  a  suit  for  specific  per- 
formance or  to  have  his  contract  set  aside; 
but  mere  inadequacy  or  excessiveness  of  price, 
unless  it  is  so  great  as  to  shock  the  con- 
science and  amount  to  evidence  of  fraud,  is 
not  of  itself  ground  for  relief  in  equity. 
Baldwin  v.  Dunton,  40  111.  188;  Percival  v. 
Harger,  40  Iowa  286;  Wickliffe  v.  Clay,  1 
Dana  (Ky.)  585;  Williams  v.  Utterback,  3 
Bibb  (Ky.)  437;  Dakin  v.  Rumsey,  104  Mich. 
636,  62  N.  W.  990;  Cummings'  Appeal,  67 
Pa.  St.  404;  Butler  v.  Haskell,  4  Desauss. 
Eq.  (S.  C.)  651;  Gregor  v.  Duncan,  2 
Desauss.  Eq.  (S.  C.)  636;  Haynes  v.  Swann, 
6  Heisk.  (Tenn.)  560;  Hardeman  v.  Burge, 
10  Yerg.  (Tenn.)  202;  Wright  v.  Wilson,  2 
Yerg.  (Tenn.)  294;  Stubblefield  v.  Patterson, 
3  Hayw.  (Tenn.)  128;  White  v.  Flora,  2 
Overt.  (Tenn.)  426;  McKinnev  v.  Pinckard, 
2  Leigh  (Va.)  149;  Cooper  v.  Reilly,  90  Wis. 
427,  63  N.  W.  885;  Simpson  v.  Wiggin,  22 
Fed.  Cas.  No.  12,887,  3  Woodb.  &  M.  413. 
See  Contracts,  9  Cyc.  367;  Specific  Pee- 

rORMANCE. 

23.  Alabama. —  Shealy  v.  Edwards,  73 
Ala.  175,  49  Am.  Rep.  43. 

Illinois. —  McEwen  v.  Morey,  60  111.  32 

Indiana. —  Prenatt  V.  Runyon,  12  Ind.  174. 

Kentucky. — ■  Jenkins  v.  Richardson,  6  J.  J. 
Marsh.  441,  22  Am.  Dec.  82;  Snodgrass  v. 
Broadwell,  2  Litt.  353. 

Massachusetts. —  Taft  v.  Travis,  136  Mass,, 
95. 

Michigan. —  Lovejoy  v.  Michels,  88  Mich. 
15,  49  N.  W.  901,  13  L.  R.  A.  770. 

Nevada. — •  Livingston  V.  W^agner,  23  Nev. 
53,  42  Pac.  290. 

New  Jersey.— mil  V.  Hill,  1  N.  J.  L.  261, 
1  Am.  Dec.  206. 

New  York. —  Lefurgy  v.  Stewart,  69  Hun 
614,  23  N.  Y.  Suppl.  537  [affirmed  in  140 
N.  Y.  661,  35  N.  E.  893]. 

Enr/land. —  Acebal  v.  Levy,  10  Bing.  376,  3 
L.  J.'C.  P.  98,  4  Moore  &  S.  217,  25  E.  C.  L. 
180;  Jovce  V.  Swann,  17  C.  B.  N.  S.  84,  112 
E.  C.  L."  84. 

Canada. —  Christie  v.  Burnett,  10  Ont.  609. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  4. 
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E.  Mutual  Assent  —  i.  In  General.    It  is  an  elementary  principle  of  law 

that  it  is  essential  to  a  contract  for  the  sale  of  a  chattel,  hke  every  other  contract, 
that  there  must  be  a  meeting  of  the  minds  and  an  agreement  by  both  of  the  parties 
to  the  sale  and  purchase;  that  is  to  say,  upon  the  one  part  there  must  be  an  inten- 
tion and  offer  to  sell,^^  and  on  the  other  part  an  acceptance    of  such  offer  and  an 
intention  to  buy .^^  i     ,  •  . 

2.  Offer.  There  must  be  an  offer  as  such.  A  proposal  which  amounts 
merely  to  an  invitation  to  make  an  offer  cannot  be  turned  into  a  binding  agreement 
by  acceptance.2^  Advertisements,  circulars,  and  price  lists,  announcing  goods  for 
sale  at  certain  prices,  are  ordinarily  to  be  construed  merely  as  invitations  for 
offers.2^  But  the  question  is  one  of  intention;  and  whether  a  proposal  is  to  be 
construed  as  an  invitation  to  deal  or  as  an  offer  which  can  be  turned  into  a  binding 
agreement  by  acceptance  depends  upon  the  language  used  and  the  circumstances 
of  the  particular  case.^*^    An  offer  may  be  withdrawn  at  any  time  before  it  is 


The  assent  to  the  payment  of  a  reasonable 
price  may  be  implied,  although  the  contract 
is  executory.  Hoadly  v.  McLaine,  10  Bing. 
482,  3  L.  J.  C.  P.  162,  4  Moore  &  S.  340,  25 
E.  C.  L.  231;  Valpy  V.  Gibson,  4  C.  B.  837, 
11  Jur.  826,  16  L.  J.  C.  P.  241,  56  E.  C.  L. 
837.    But  see  James  v.  Muir,  33  Mich.  223. 

24.  See  Contracts,  9  Cyc.  245. 

25.  See  infra,  II,  E,  2.  ' 

26.  See  infra,  II,  E,  3. 

27.  Alabama. —  Montgomery  v.  Enslen,  126 
Ala.  654,  28  So.  626. 

Arkansas. —  Priest  v.  Hodges,  90  Ark.  131, 
118  S.  W.  253. 

California. —  Borland  v.  Nevada  Bank,  99 
Cal.  89,  33  Pac.  737,  37  Am.  St.  Rep.  32. 

Illinois. — -Bay  State  Milling  Co.  v.  Barth, 
135  111.  App.  539. 

Indiana. —  Indiana  Fuel  Supply  Co.  v.  In- 
dianapolis Basket  Co.,  41  Ind.  App.  658,  84 
N.  E.  776. 

Missouri. —  Barrie  f.  United  R.  Co.,  (App. 
1909)  119  S.  W.  1020. 

North  Carolina. —  VVittkowsky  v.  Wasson, 
71  N.  C.  451. 

Rhode  Island. —  Thornton  v.  Kelly,  11  R.I. 
498. 

Texa.s. —  Jackson  v.  Butler,  21  Tex.  Civ. 
App.  379,  51  S.  W.  1095. 

Vermont. —  Equitable  Mfg.  Co.  ?;.  Allen,  76 
Vt.  22,  56  Atl.  87,  104  Am.  St.  Rep.  915. 

Washington. — Spokane  v.  Baughman,  (1909) 
103  Pac.  14. 

West  Virginia.— ^VsiYk?,  v.  Morris,  63  W.  Va. 
51,  59  S.  E.  753. 

United  States. —  Ketclium  -t.  Duncan,  96 
U.  S.  659.  24  L.  ed.  473 ;  Utley  v.  Donaldson, 
94  U.  S.  29,  24  L.  ed.  54. 

Canada.—-  Nelson  v.  Vv  igle,  8  Ont.  82 ;  Best 
■V.  Boice,  22  U.  C.  Q.  B.  439. 

Time  of  assent. —  It  is  not  essential  that 
the  assent  of  the  seller  and  buyer  should  be 
concurrent  in  point  of  time,  Sanford  v. 
Howard,  29  Ala.  684,  68  Am.  Dec.  101 ;  Falls 
V.  Gaither,  9  Port.  (Ala.)  605. 

28.  Colorado. —  See  Schon-Klingstein  Meat, 
etc.,  Co.  V.  Snow,  43  Colo.  538,  96  Pac.  182. 

Indiana. —  Moody  v.  Standard  Wheel  Co., 
20  Ind.  App.  422,  50  N.  E.  890. 

Iowa. —  Patton  v.  Arney,  95  Iowa  664,  64 
N.  W.  635,  holding  that  where  plaintiff  in- 
quired the  price  of  certain  s^teers,  and  de- 
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fendant  wrote  that  he  could  "  not  give  a  close 
price  on  account  of  not  seeing  them  for  a 
while,  that  they  ought  to  be  worth  $4.25 " 
per  hundredweight;  "go  see  them,"  there  was 
no  offer  for  plaintiff  to  accept,  so  as  to  bind 
defendant. 

M aioie. —  Sta.te  v.  Peters,  91  Me.  31,  39  Atl. 
342. 

Maryland. — Johnson  v.  Corbett,  95  Md.  746, 
53  Atl.  570. 

Massachusetts. —  Ashcroft  v.  Butterwortli, 
136  Mass.  511. 

Michigan. —  Ahearn  v.  Ayers,  38  Mich.  692, 
holding  that  an  inquiry  by  one  party  as  to 
how  much  the  other's  firm  was  paying  for  a 
certain  article,  and  an  answer  that  they 
would  take  all  he  could  make  and  deliver  at 
a  certain  price,  did  not  constitute  a  contract. 

Pennsylvania. —  Allen  v.  Kirwan,  159  Pa. 
St.  612,  28  Atl.  495;  Slayniaker  v.  Irwin,  4 
Whart.  369. 

Wisconsin. — •  Moulton  v.  Kershaw,  59  Wis. 
316,  18  N.  W.  172,  48  Am.  Rep.  516. 

Canada. —  Baston  v.  Toronto  Fruit  Vine- 
gar Co.,  4  Ont.  L.  Rep.  20. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  39;  and 
Contracts,  9  Cyc.  278. 

Order  through  agent.— Where  an  agent 
merely  solicits  orders  for  goods,  and  sends 
them  to  his  principal  to  be  filled,  the  taking 
of  such  an  order  by  the  agent  does  not  con- 
stitute a  sale,  either  absolute  or  conditional, 
of  the  goods  ordered,  but  it  is  a  mere  pro- 
posal, to  be  accepted  or  not  as  the  principal 
may  see  fit.  McKindly  i'.  Dunham,  55  Wis. 
515,  13  N.  W.  485,  42  Am.  Rep.  740.  See 
also-  Waco  Mill,  etc.,  Co.  v.  AUis-Chalmers 
Co.,  (Tex.  Civ.  App.  1908)  109  S.  W.  224. 

29.  Schenectady  Stove  Co.  v.  Holbrook,  101 
N.  Y.  45,  4  N.  E.  4.  Contra,  Hall  v.  Kim- 
bark,  11  Fed.  Cas.  No.  5,938.  See  also  Con- 
tracts, 9  Cyc.  278. 

30.  Robinson  v.  Leatherbee  Tie,  etc.,  Co., 
120  Ga.  901,  48  S.  E.  380;  Fairmount  Glass 
Works  V.  Crunden-Martin  Woodenware  Co., 
106  Ky.  659,  51  S.  W.  196,  21  Ky.  L.  I^ep. 
264,  holding  that  where  plaintiff  wrote  to 
defendant:  "Please  advise  us  the  lowest 
price  you  can  make  us  on  our  order  for  ten 
car  loads  of  Mason  green  jars.  .  .  .  State 
terms  and  cash  discount,"  and  defendant  re- 
plied:    "We  quote  you  Mason  fruit  jars, 
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accepted,'^  even  if  the  offerer  has  declared  that  he  will  not  withdraw  it,^^  or  has 
by  the  terms  of  the  offer  allowed  the  offeree  a  certain  time  in  which  to  accept  it, 
as  in  the  case  of  options  and  refusals,^^  unless  the  offer  is  under  seal/*  or  the  agree- 
ment to  hold  it  open  is  supported  by  a  consideration.^^  The  revocation  of  an  offer 
must  ordinarily  be  communicated.^^  An  offer  comes  to  an  end  at  the  expiration 
of  the  time  given  for  acceptance,^^  and  if  no  time  is  fixed  at  the  expiration  of  a 


complete  (stating  prices)  .  .  .  for  imme- 
diate acceptance,  and  shipment  not  later  than 
May  15,  1805  ;  sixty  days'  acceptance,  or  2 
off,  cash  in  ten  days,"  there  was  a  present 
offer  by  defendant,  the  immediate  acceptance 
of  which  closed  the  contract. 

Catch  order. —  Where  in  response  to  an  in- 
quiry from  retail  merchants  a  mill  company 
wrote  that  it  could  sell  bran  for  seven  dol- 
lars per  ton  and  expressed  a  hope  to  receive 
their  order,  and  the  merchants  telegraphed  to 
ship  fifty  tons  at  prices  specified,,  and  it  was 
shown  that  the  firm  negotiated  a  sale  of 
twenty  tons,  at  a  profit,  to  the  proprietor  of 
another  mill,  before  their  order  was  given, 
and  there  was  no  evidence  of  any  collusion 
between  such  proprietor  and  his  vendors  in 
connection  with  their  order,  it  was  held  that 
the  evidence  failed  to  show  that  the  order 
was  a  "  catch  order,"  given  to  place  the  com- 
pany in  position  to  be  mulcted  in  damages 
for  breach  of  contract  which  would  have  made 
it  void  as  to  the  company.  College  Mill  Co. 
■V.  Fidler,  (Tenn.  Ch.  App.  1899)  58  S.  W. 
382. 

31.  Arkansas. —  Merchants'  Exch.  Co.  v. 
Sanders,  74  Ark.  16,  84  S.  W.  786. 

Colorado, —  Sherwin  v.  National  Cash-Regis- 
ter Co.,  5  Colo.  App.  162,  28  Pac.  392. 

/oiye.— Bradley  v.  Smith,  (1898)  77  N.  W. 
506;  Reis  v.  McConnel,  60  Iowa  463,  15 
N.  W.  278. 

Kentucky. —  Burton  V.  Shotwell,  13  Bush 
271. 

Michigan. —  Brown  V.  Snider,  126  Mich. 
198,  85  N.  W.  570;  Challenge  Wind,  etc., 
Mill  Co.  V.  Kerr,  93  Mich.  328,  53  N.  W. 
555. 

Missouri. —  Arnold  v.  Cason,  95  Mo.  App. 
426,"  69  S.  W.  34. 

^e&rasfca.— Northwestern  Thresher  Co.  v. 
Kubicek,  (1908)  118  N.  W.  94. 

North  Dakota. —  Reeves  v.  Bruening,  13 
N.  D.  157,  100  N.  W.  241. 

Pennsylvania. — Ames  v.  Pierson,  4  Pa.  Dist. 
392. 

Texas. —  James  v.  King,  2  Tex.  App.  Civ. 
Cas.  §  544. 

Canada. —  Underwood  v.  Maguire,  6  Quebec 
Q  B.  237. 

'See  43* Cent.  Dig.  tit.  "Sales,"  §  40;  and 
Contracts,  9  Cyc.  284. 
Presumption  as  to  time  of  revocation. — ^A 

revocation  of  an  order  will  be  presumed,  in 
the  absence  of  contrary  evidence,  to  have  been 
before  acceptance.  Johnson  v.  Filkington,  39 
Wis.  62. 

Order  to  agent. — An  order  for  goods  given 
to  an  agent  not  having  authority  to  accept 
it  is  revocable  at  any  time  before  acceptance 
by  the  principal  and  communication  thereof. 
Merchants'  Exch.  Co.  v.  Sanders,  74  Ark.  16, 


84  S.  W.  786 ;  Harvey  v.  Duffey,  99  Cal.  401, 
33  Pac.  897;  Martin  v.  Wilms,  61  111.  App. 
108;  Durkee  r.  Schultz,  122  Iowa  410,  98 
N.  W.  149;  J.  Thompson,  etc.,  Mfg.  Co.  V. 
Perkins,  97  Iowa  607,  66  N.  W.  874;  Chal- 
lenge Wind,  etc..  Mill  Co.  v.  Kerr,  93  Mich. 
328,  53  N.  W.  555;  National  Refining  Co.  v. 
Miller,  1  S.  D.  548,  47  N.  W.  962;  L.  J. 
Mueller  Furnace  Co.  V.  Meiklejohn,  121  Wis. 
605,  99  N.  W.  332. 

Contract  by  agent. —  If  an  agreement  to 
sell  is  entered  into  by  an  agent  of  the  seller, 
subject  to  the  principal's  approval,  and  is 
modified  by  the  seller,  and  the  goods  are  ac- 
cepted by  the  buyer,  the  rights  of  the  parties 
are  governed  by  the  agreement  as  modified. 
Atlantic  Phosphate  Co.'i;.  Sullivan,  34  S.  C. 
301,  13  S.  E.  539. 

A  withdrawal  of  an  offer  to  contract  must 
be  a  distinct,  unequivocal,  and  unconditional 
statement  of  the  party's  withdrawal,  such  as 
to  leave  no  doubt  that  further  relations  be- 
tween the  parties  on  the  subject  are  at  an 
end.  Victor  Safe,  etc.,  Co.  v.  O'Neil,  48  Wash. 
176,  93  Pac.  214. 

32.  Peck  V.  Freese,  101  Mich.  321,  59  N.  W. 
600;  National  Refining  Co.  v.  Miller,  1  S.  D. 
548,  47  N.  W.  962.  See  also  Contracts,  9 
Cyc.  285. 

Order  not  subject  to   countermand. — An 

order  for  books,  to  be  paid  for  in  instalments, 
providing  that  *'  *  I  [the  purchaser]  under- 
stand this  order  is  not  subject  to  counter- 
mand or  cancellation.'  .  .  .  You  are  at  lib- 
erty to  consult  as  to  my  reputation  for  keep- 
ing [business]  promises "  is  revocable  before 
acceptance,  and  the  fact  that  the  publisher 
incurs  a  liability  to  the  book  agent  for  his 
commission,  for  every  order  obtained,  with- 
out regard  to  the  outcome  of  the  sale,  does 
not  render  the  maker  of  the  order  liable 
thereon  before  acceptance  by  the  publisher,  in 
the  absence  of  any  showing  that  he  knew  of 
that  fact.  Cary  v.  Appo,  84  N.  Y.  Suppl. 
569.  See  also  Hallwood  Cash  Register  Co.  v. 
Finnegan,  84  N.  Y.  Suppl.  154. 

33.  See  infra,  II,  E,  5.  See  also  Con- 
tracts, 9  Cyc.  285. 

34.  See  Contracts,  9  Cyc.  287. 

35.  See  infra,  II,  E,  5;  and  Contracts,  9 
Cyc.  286. 

36.  See  Contracts,  9  Cyc.  288. 

Where  an  offer  of  sale  'fixed  a  time  and 
place  at  which  the  buyer  was  to  reject  or 
accept,  the  offer  was  not  withdrawn  by  the 
offerer  failing  to  be  present;  and  where  the 
buyer  attended  at  the  time  and  place  fixed, 
and  tendered  the  price  the  next  day,  the  con- 
tract was  complete.  Omer  r.  Farlow,  46  111. 
App.  122. 

37.  Maryland. —  Bernard  r.  Torrance,  5 
Gill  &  J.  383. 
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reasonable  time.^^  The  offer  also  comes  to  an  end  upon  the  death  of  either 
party  before  acceptance. 

3.  Acceptance  —  a.  In  General.  An  offer  to  buy  or  sell  becomes  a  binding- 
agreement  when  the  person  to  whom  the  offer  is  made  accepts  it  and  com- 
municates his  acceptance/^  or  performs  an  act  in  compliance  with  the  terms  of 


Massachusetts. —  Park  v.  Whitney,  148 
Mass.  278,  19  N.  E.  161. 

ISteiu  York. —  Page  v.  Shainwald,  169  N.  Y. 
246,  62  N.  E.  356,  57  L.  P.  A.  173  [reversing 
52  N.  Y.  App.  Div.  349,  65  N.  Y.  Suppl. 
174]. 

North  Carolina. —  Union  Nat.  Bank  v.  Mil- 
ler, 106  N.  C.  347,  11  S.  E.  321,  19  Am.  St. 
Rep.  538. 

Pennsylvania. —  Boyd  v.  Merchants',  etc., 
Peanut  Co.,  25  Pa.  Super.  Ct.  199. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  43;  and 
Contracts,  9  Cyc.  291. 

38.  Alahama. —  Sanford  v.  Howard,  29  Ala. 
684,  68  Am.  Dec.  101.  . 

California. —  Roberts  v.  Evans,  43  Cal.  380. 

Illinois. —  Allen  B.  Wrisley  Co.  v.  Mathie- 
son  Alkali  Works,  107  111.  App.  379. 

Iowa. —  Judd  V.  Day,  50  Iowa  247. 

Kansas. —  Trou.nstine  v.  Sellers,  35  Kan. 
447,  11  Pac.  441. 

Louisiana. —  Boyd  v.  Cox,  15  La.  Ann.  609. 

New  Hampshire. —  Barker  v.  Barker,  16 
N.  H.  333. 

Neiu  York. —  Batterman  V.  Morford,  76 
N.  Y.  622.  Compare  Frith  v.  Lawrence,  6 
Wend.  103,  21  Am.  Dec.  262  [reversing  1 
Paige  434]. 

North  Carolina. —  Mizell  r.  Burnett,  49 
N.  C.  249,  69  Am.  Dec.  744. 

Pennsylvania. —  Carmichael  v.  New^ell,  2 
Phila.  289. 

Tennessee. —  Paragon  Refining  Co.  v.  Lee, 
98  Tenn.  643,  41  S.  W.  362. 

United  States. — Hargadine-McKittrick  Dry 
Goods  Co.  V.  Reynolds,  64  Fed.  560;  Bur- 
mester  v.  Phillips"',  25  Fed.  805. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  43;  and 
Contracts,  9  Cyc.  291. 

39.  Riner  v.  Husted,  13  Colo.  App.  523,  58 
Pac.  793.    See  also  Contracts,  9  Cyc.  293. 

Where  the  party  accepting  an  offer  dies 
before  his  letter  reaches  the  other  party,  the 
bargain  is  nevertheless  closed  if  the  offer  still 
remained  open  at  the  time  of  acceptance. 
Mactier  v.  Frith,  6  Wend.  (N.  Y.)  103,  21 
Am.  Dec.  262,  263  [reversing  Frith  v.  Law- 
rence, 1  Paige  434]. 

40.  Georgia. —  Huggins  v.  Southeastern 
Lime,  etc.,  Co.,  121  Ga.  311,  48  S.  E.  933; 
Oak  City  Cooperage  Co.  v.  Kennedy  Stave, 
etc.,  Co.,  4  Ga.  App.  344,  61  S.  E.  499. 

Indiana. —  Rouse  v.  Rose,  41  Ind.  App.  308, 
83  N.  E.  253. 

Kentucky. —  L.  A.  Becker  Co.  V.  Alvey,  86 
S.  W.  974,  27  Ky.  L.  Rep.  832. 

Minnesota. —  Johnson  v.  Jacobs,  42  Minn. 
168,  44  N.  W.  6. 

Missouri. —  Barrie  V.  United  R.  Co.,  (App. 
1909)  119  S.  W.  1020. 

Neio  York. —  Fitch  v.  Kennard,  2  Misc.  95, 
20  N.  Y.  Suppl.  845  [reversing  19  N.  Y.  Suppl. 
468]. 
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Pennsylvania. —  Hall  v.  Chambersburg 
Wooden  Co.,  187  Pa.  St.  18,  40  Atl.  986, 
67  Am.  St.  Rep.  563,  52  L.  R.  A.  689. 

Texas.—  Fred  W.  Wolf  Co.  v.  Galbraith,  35 
Tex.  Civ.  App.  505,  80  S.  W.  648,  holding 
that  where  an  agent  sold  a  machine  on  behalf 
of  his  principal  with  the  understanding  that 
the  contract  should  be  submitted  to  his  prin- 
cipal before  it  should  be  binding,  there  was 
no  contract  until  the  approval  of  the  princi- 
pal. 

Vermont. —  Bruce  v.  Bishop,  43  Vt.  161. 

West  Virginia. —  Parks  v.  Morris,  63  W.  Va. 
51,  59  S.  E.  753. 

Wisconsin. —  Port  Huron  Engine,  etc.,  Co. 
V.  Clements,  113  Wis.  249,  89  N.  W.  160; 
Northwestern  Wheel,  etc.,  Co.  v.  Milwaukee 
Electric  St.  R.  Co.,  94  Wis.  603,  69  N.  W. 
371. 

United  States. —  Ketchum  V.  Duncan,  96 
U.  S.  659,  24  L.  ed.  868. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  41;  and 
Contracts,  9  Cyc.  254. 

An  order  for  goods  is  a  mere  offer  and  is 
not  binding  upon  the  offerer  until  accepted. 
McCormick  Harvesting  Mach.  Co.  v.  Richard- 
son, 89  Iowa  525,  56  N.  W.  682;  Bronson  v. 
Herbert,  95  Mich.  478,  55  N.  W.  359;  Good- 
speed  V.  Wiard  Plow  Co.,  45  Mich.  322,  7 
N.  W.  902 ;  Reid  v.  Northwestern  Implement, 
etc.,  Co.,  79  Minn.  369,  82  N.  W.  672; 
Bement  v.  Rockwell,  86  N.  Y.  Suppl.  876. 

Order  for  delivery  to  third  person. —  The 
acceptance  of  an  order  for  the  delivery  of 
goods  to  a  third  person  does  not  amount  to 
a  sale  to  such  person.  Burrall  v.  Jacot,  1 
Barb.  (N.  Y.)  165. 

Insufficient  acceptance. — A  statement  in 
an  order  for  the  purchase  of  books,  "  first 
payment  may  be  made  to  the  agent,"  does 
not  show  an  acceptance  by  the  publishers, 
where  no  such  payment  was  made,  and  there 
was  no  showing  who  the  agent  was  to  whom 
payment  might  be  made,  and  the  fact  that  the 
agent  who  procured  the  order  affixed  his  name 
thereon  after  the  word  "  Salesman,"  and  also 
wrote  "  10  per  cent,  off "  upon  the  margin, 
does  not  show  an  acceptance  of  the  order  by 
the  publisher,  where  there  is  no  evidence  of 
the  salesman's  authority  to  accept  the  order 
or  reduce  the  price.  Cary  v.  Appo,  84  N.  Y. 
Suppl.  569. 

41.  California. —  Hanson  v.  Slaven,  98  Cal. 
377,  33  Pac.  266. 

Georgia. —  Gartner  v.  Hand,  86  Ga.  558,  12 
S.  E.  878. 

Mississippi. —  Starling,  etc.,  Co.  v.  Cald- 
well, (1895)  18  So.  376. 

Nebraska. —  Jones  t\  Wattles,  66  Nebr.  533, 
92  N.  W.  765. 

NeiD  Jersey. —  Bates  f.  Elmer  Glass  Mfg. 
Co.,  (Ch.  1888)  14  Atl.  273. 

New  York. —  Currier  v.  Carnick,  36  Misc. 
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the  offer  from  which  his  acceptance  may  be  implied. An  offer,  unless  withdrawn, 
may  be  accepted  within  the  time  expressly  or  impliedly  limited.'*^  If  the  offer  is 
rejected,  either  by  an  absolute  refusal  or  by^  an  acceptance  not  identical  with 
the  terms  of  the  offer,  or  by  a  counter  offer,  it  cannot  be  afterward  accepted/^ 
But  if  the  offeree  makes  a  conditional  acceptance  or  a  counter  offer,  and  the  offerer 
accepts  the  same,  there  is  a  binding  agreement. An  acceptance  may  be  revoked 
by  a  communication  to  that  effect  before  the  acceptance  is  communicated,  but 
not  after.'^^  An  acceptance,  to  be  effective,  must  be  identical  with  the  offer  and 
unconditional;     and  must  be  definite  and  in  such  terms  that  it  cannot  be  mis- 


176,  73  N.  Y.  Suppl.  146;  Fitch  v.  Kennard, 
2  Misc.  95,  20  N.  Y.  Suppl.  845  [reversing 
19  N.  Y.  Suppl.  468];  Mactier  v.  Frith,  6 
Wend.  103,  21  Am.  Dec.  262. 

North  Dakota. —  Reeves  v.  Bruening,  13 
N.  D.  157,  100  N.  W.  241. 

Pennsylvania. —  Eckert  V  Schoch,  155  Pa. 
St.  530,  26  Atl.  654. 

Texas. —  Embree-McLean  Carriage  Co.  v. 
Lusk,  11  Tex.  Civ.  App  493,  33  S.  W. 
154. 

Vermont. —  Fenno  v.  Weston,  31  Vt.  345. 

Virginia. —  Insurance  Co.  of  North  America 
V.  Gamble,  94  Va.  622.  27  S.  E.  463. 

United  States. —  Wheeler  v.  New  Bruns- 
wick, etc.,  R.  Co.,  115  U.  S.  29,  5  S.  Ct.  1061, 
1160,  29  L.  ed.  341;  Utley  v.  Donaldson,  94 
U.  S.  29,  24  L.  ed.  54. 

See  43  Cent.  Dig  tit.  "Sales,"  §  41;  and 
Contracts,  9  Cyc.  270. 

A  letter  from  a  manufacturer  to  his  agent, 
acknowledging  receipt  of  an  order  for  goods, 
does  not  constitute  an  acceptance,  where  no 
notice  thereof  is  given  the  maker  of  the  order 
before  he  revokes  it.  Harvey  v.  Duffey,  99 
Cal.  401,  33  Pac.  897. 

Manner  of  acceptance  prescribed. —  If  an 
offer  provides  that  an  acceptance  should  be 
in  writing  a  verbal  acceptance  is  insufficient. 
Bosshardt,  etc.,  Co.  v.  Crescent  Oil  Co.,  171 
Pa.  St.  109,  32  Atl.  1120.  So  too  if  the  order 
provides  that  it  shall  not  be  binding  unless 
accepted  by  the  officers  of  the  corporation, 
the  signer  is  not  bound  until  such  acceptance. 
Robinson  v.  Ralph,  74  Nebr.  55,  103  N.  W. 
1044.    See  also  Contracts,  9  Cyc.  266. 

42.  See  infra,  II,  E,  6,  b.  See  also  Con- 
tracts, 9  Cyc.  257,  290. 

43.  Arnold  v.  Blabon,  147  Pa.  St.  372,  23 
Atl.  575 ;  Boyd  v.  Merchants,  etc..  Peanut 
Co.,  25  Pa.  Super.  Ct.  199.  See  also  Con- 
tracts, 9  Cyc.  286. 

Time  of  acceptance. —  What  is  a  reasonable 
time  for  the  acceptance  of  an  offer  to  sell 
goods  at  a  certain  price  is  to  be  determined 
by  the  circumstances  and  the  situation  of 
both  parties.  Hargadine-McKittrick  Dry 
Goods  Co.  V.  Reynolds,  64  Fed.  560. 

44.  Rock  Island  Plow  Co.  v.  Meredith,  107 
Iowa  498,  78  N.  W.  233;  McCormick  Har- 
vesting Mach.  Co.  V.  Markert,  107  Iowa  340, 
78  N.  W.  33 ;  Richardson  v.  Lenhard,  48  Kan. 
629,  29  Pac.  1076;  Rapp  v.  Livingston,  14 
Daly  (N.  Y.)  402,  13  N.  Y.  St.  74;  Howells 
r.  Stroock,  30  Misc.  (N.  Y.)  569,  62  N.  Y. 
Suppl.  870  [affirmed  in  50  N.  Y.  App.  Div. 
344,  63  N.  Y.  Suppl.  1074]  ;  Minneapolis,  etc., 
R.  Co.  r.  Columbus  Rolling-Mill  Co.,  119  U.  S. 


149,  7  S.  Ct.  168,  30  L.  ed.  376.  See  also 
Contracts,  9  Cyc.  290. 

45.  Kansas  City,  etc.,  R.  Co.  v.  McGuire 
Mfg.  Co.,  108  111.  App.  258;  Baldwin  v.  Com., 
11  Bush  (Ky.)  417;  Stock  v.  Towle,  97  Me. 
408,  54  Atl.  918.  See  also  Contracts,  9  Cyc. 
269. 

Acceptance  of  counter  offer. —  See  Howells 
V.  Stroock,  50  N.  Y.  App.  Div.  344,  63  N.  Y. 
Suppl.  1074. 

46.  See  Contracts,  9  Cyc.  288.  And  see 
Parlin,  etc.,  Co.  v.  Boatman,  84  Mo.  App.  67. 

Acquiescing  in  revocation. —  If  one  accepts, 
and  then  notifies  the  other  that  he  will  await 
further  information  before  confirming  his  ac- 
ceptance, the  other  may  disregard  the  accept- 
ance. Cameron  v.  Wright,  163  N.  Y.  586, 
57  N.  E.  1105  [affirming  21  N.  Y.  App.  Div. 
395,  47  N.  Y.  Suppl.  571]. 

Where  there  was  an  established  custom  in 
the  trade  for  both  buyer  and  seller  to  con- 
firm in  writing  a  sale  made  by  a  broker,  an 
offer  by  a  broker  to  sell  accepted  by  the 
buyer  "  subject  to  confirmation  "  by  the  seller, 
did  not  create  a  contract,  and  the  acceptance 
was  subject  to  withdrawal  at  any  time  be- 
fore such  confirmation;  and  where  before 
confirmation  the  seller  became  insolvent,  a  de- 
mand for  security  by  the  buyer  was  not  a 
waiver  of  the  requirement  of  confirmation. 
Johnston  v.  Fairmont  Mills,  129  Fed.  74,  63 
C.  C.  A.  516  [affirming  116  Fed.  537]. 

47.  Alabama. —  Falls  f.  Gaither,  9  Port. 
605. 

California. —  Four  Oil  Co.  v.  United  Oil 
Producers,  145  Cal.  623,  79  Pac.  366,  68 
L.  R.  A.  226. 

Georgia. — ^Phinizy  r.  Bush,  129  Ga.  479, 
59  S.  E.  259. 

Illinois.— nockiord  r.  Mead,  207  111.  423, 
69  N.  E.  756;  Cornwells  r.  Krengel,  41  111. 
394;  Chicago  Curtain  Stretcher  Co.  v. 
Paepcke-Leicht  Lumber  Co.,  108  111.  App. 
249;  Corbin  r.  Specter,  92  111.  App.  652. 

Indiana. —  Stagg  r.  Compton,  81  Ind. 
171. 

Iowa. —  Rogers  r.  French,  122  Iowa  18,  96 
N.  W.  767  (holding  that  where  an  ofl'er  to 
sell  ice  does  not  specify  the  time  of  pa^^nent, 
it  will  be  presumed  that  payment  is  to  be 
in  cash  on  delivery;  so  that  an  acceptance, 
"will  take  the  ice;  commence  loading  ]^[on- 
day;  will  weigh  and  settle  promptly,"'  i?;  not 
an  unconditional  acceptance)  ;  Stennett  v. 
Red  Oak  First  Nat.  Bank,  112  Iowa  273.  83 
N.  W.  1069. 

TTffHsas.— Plant  Seed  Co.  v.  Hall,  14  Kan. 
553;  Se^nnour  r.  Armstrong,  10  Kan.  App. 
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understood.^^  If  an  offer  is  accepted,  the  acceptance  is  not  conditional,  and  does 
not  vary  from  the  offer  because  of  inquiries  whether  the  offerer  will  change  his 
terms,  or  as  to  future  acts,  or  the  expression  of  a  hope  or  suggestion,  or  of  the  same 
idea  in  different  language.  But  if  the  acceptance  differs  from  original  offer  to 
such  an  extent  as  to  amount  to  a  counter  offer  there  is  no  contract.^^  If  the  offerer 
submits  alternative  propositions  and  the  offeree  accepts  one  of  them,  there  is  a 
binding  agreement  as  to  the  proposition  accepted. When  an  offer  is  made  by 


10,  61  Pac.  675.  See  also  Starks  Co.  v. 
Brewer,  77  Kan.  610,  95  Pac.  402. 

Kentucky. — Huteheson  v.  Blakeman,  3 
Mete.  80. 

Louisiana. —  Barrow  v.  Ker,  10  La.  Ann. 
120. 

Maine. —  Jenness  v.  Mt.  Hope  Iron  Co.,  53 
Me.  20. 

Maryland. —  Hardwick  v.  Kirwan,  91  Md. 
285,  46  Atl.  987. 

Massachusetts. —  Gowing  v.  Knowles,  118 
Mass.  232. 

Michigan. —  U.  S.  Heater  Co.  v.  Applebaum, 
126  Mich.  296,  85  N.  W.  743;  Wilkin  Mfg. 
Co.  V.  H.  M.  Loud,  etc..  Lumber  Co.,  94  Mich. 
158,  53  N.  W.  1045;  Thomas  v.  Greenwood, 
69  Mich.  215,  37  N.  W.  195;  Johnson  v. 
Stephenson,  26  Mich.  63. 

Minnesota. —  Kileen  v.  Kennedy,  90  Minn. 
414,  97  N.  W.  126. 

Missouri. —  Arnold  v.  Cason,  95  Mo.  App. 
426,  69  S.  W.  34;  Denton  f.  Mclnnis,  85 
Mo.  App.  542;  Tufts  v.  Sams,  47  Mo.  App. 
487;  Cangas  v.  Rumsey  Mfg.  Co.,  37  Mo. 
App.  297. 

Montana. —  Brophy  v.  Idaho  Produce,  etc., 
Co.,  31  Mont.  279,  78  Pac.  493. 

^ew  Yor/c— Howell  v.  Stroock,  50  K  Y. 
App.  Div.  344,  63  N.  Y.  Suppl.  1074;  Cameron 
V.  Wright,  21  N.  Y.  App.  Div.  395,  47  N.  Y. 
Suppl.  571  [affirmed  in  163  N.  Y.  586,  57 
N.  E.  1105]  ;  Myers  v.  Trescott,  59  Hun  395, 
13  N.  Y.  Suppl.  54;  Uhlman  v.  Day,  38  Hun 
298;  Kirwan  v.  Byrne,  9  Misc.  76,  29  N.  Y. 
Suppl.  287;  Marsc'hall  v.  Eisen  Vinevard  Co., 
7  Misc.  674,  28  N.  Y.  Suppl.  62. 

0/iio.— Postal  Tel.  Cable  Co.  f.  Akron 
Cereal  Co.,  23  Ohio  Cir.  Ct.  516;  Warner  El. 
Co.  V.  Guthrie,  12  Ohio  Cir.  Ct.  182,  5  Ohio 
Cir.  Dec.  128;  Pappenheimer  Hardware  Co. 
V.  Harrison  Wire  Co.,  8  Ohio  Dec.  (Reprint) 
657,  9  Cine.  L.  Bui.  131. 

Pennsylvania. —  Clements  v.  Bolster,  6  Pa. 
Super.  Ct.  411. 

Texas. —  Summers  V.  Mills,  21  Tex.  77; 
Whitaker  i;.  Zeihme,  (Civ.  App.  1901)  61 
S.  W.  499;  Jackson  v.  Butler,  21  Tex.  Civ. 
App.  379,  51  S.  W.  1095. 

Washington. — Bringham  v.  American  Bridge 
Co.,  39  Wash.  3,  80  Pac.  788. 

Wisconsin. —  Shores  Lumber  Co.  v.  Patter- 
son, 98  Wis.  534,  74  N.  W.  367. 

United  States. —  Hite  v.  Savannah  Electric 
Co.,  164  Fed.  944,  90  C.  C.  A.  348;  National 
Trading  Co.  v.  Vulcanite  Portland  Cement 
Co.,  159  Fed.  403,  86  C.  C.  A.  341 :  Kelley  r. 
Sibley,  137  Fed.  586,  69  C.  C.  A.  674;  John- 
ston r.  Fairmont  Mills,  129  Fed.  74,  63 
C.  C.  A.  516  [affirming  116  Fed.  537];  China, 
etc.,  Trading  Co.  v.  Davis,  119  Fed.  688,  56 
C.   C.   A.   108;    Hargadine-McKittrick  Dry 
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Goods  Co.  i\  Reynolds,  64  Fed.  560 ;  Maddux 
V.  Usher,  16  Fed.  Cas.  No.  8,936,  2  Hask.  261. 

Canada. —  Cole  v.  Sumner,  30  Can.  Sup.  Ct. 
379  [reversing  33  Nova  Scotia  179]. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  41;  and 
Contracts,  9  Cyc.  267. 

Immaterial  variance  between  an  offer  of 
sale  of  personal  property  and  its  acceptance 
will  be  disregarded.  Kaw  City  Mill,  etc.,  Co. 
V.  Purcell  Mill,  etc.,  Co.,  19  Okla.  357,  91 
Pac.  1022. 

48.  Coad  V.  Rogers,  115  Iowa  478,  88  N.  W. 
947;  Wheeling  Steel,  etc.,  Co.  v.  Evans,  97 
Md.  305,  55  Atl.  373;  Shadv  Hill  Nursery 
Co.  V.  Waterer,  179  Mass.  318,  60  N.  E.  789. 

49.  G^eor^rta.— Cherokee  Mills  v.  Gale  City 
Cotton  Mills,  122  Ga.  268,  50  S.  E.  82. 

Illinois. —  Olcese  v.  Mobile  Fruit,  etc.,  Co., 
211  111.  539,  71  N.  E.  1084  [affirming  112 
111.  App.  281],  holding  that  where  a  buyer 
wrote  to  a  seller :  "  We  intend  doing  a  con- 
siderable business  with  you.  .  .  .  Keep 
us  posted  on  prices.  .  .  .  You  may  ship  us 
from  your  first  steamer  one  car  straights 
and  also  one  car  culls,"  etc.,  the  seller  re- 
plied: "We  will  fill  your  order  for  one  car, 
each,  straights  and  culls,  and  will  wire  you 
price  before  shipping,"  the  second  letter  was 
an  unconditional  acceptance. 

Kentucky. —  Fairmount  Glass  Works  v. 
Crunden-Martin  Woodenware  Co.,  106  Ky. 
659,  51  S.  W.  196,  21  Ky.  L.  Rep.  264. 

Maine. —  Phillips  v.  Moor,  71  Me.  78. 

Michigan. —  Talcott  v.  Freedman,  140  Mich. 
32,  103  N.  W.  535.  See  also  Bollenbacher  v. 
Reid,  155  Mich.  277,  118  N.  W.  933. 

Minnesota. —  King  i'.  Dahl,  82  Minn.  240, 
84  N.  W.  737;  Hayden  v.  Bryon,  78  Minn. 
27,  80  N.  W.  835. 

Isleio  York. —  Crossett  v.  Carleton,  23  N.  Y. 
App.  Div.  366,  48  N.  Y.  Suppl.  309;  Brown 
V.  Norton,  50  Hun  248,  2  N.  Y.  Suppl.  869; 
Clark  V.  Dales,  20  Barb.  42. 

Ohio. —  Livingston  v.  Klopper,  9  Ohio  Dec. 
(Reprint)  185,  11  Cine.  L.  Bui.  175. 

Pennsylvania. —  Ames  v.  Pierson,  174  Pa. 
St.  597,  34  Atl.  317. 

United  States. —  Wheeler  V/.  New  Bruns- 
wick, etc.,  R.  Co.,  115  U.  S.  29,  5  S.  Ct.  1061, 
29  L.  ed.  341. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  42;  and 
Contracts,  9  Cyc.  290. 

50.  Howells  V.  Stroock,  50  N.  Y.  App.  Div. 
344,  63  N.  Y.  Suppl.  1074  [affirming  30  Misc. 
569,  62  N.  Y.  Suppl.  870]  ;  Russell  v.  Falls 
Mfg.  Co.,  106  Wis.  329,  82  N.  W.  134;  Carter 
V.  Bingham,  32  U.  C.  Q.  B.  615. 

51.  Harper  v.  Baird,  3  Pennew.  (Del.)  110, 
50  Atl.  326;  Woolbright  t\  Sneed,  5  Ga.  167 
(holding  that  where  defendant  v/rote  to  plain- 
tiff offering  to  take  a  piano  if  plaintiff  would 
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post  or  telegraph,  it  is  generally  held  that  the  contract  is  complete  as  soon  as  an 
acceptance  is  despatched  in  the  same  manner.-'^ 

b.  Shipment  or  Delivery  of  Goods.  An  order  for  goods  to  be  shipped  or 
delivered  to  the  buyer  becomes  an  agreement  when  the  goods  are  shipped  or 
delivered  according  to  the  terms  of  the  order  without  communication  of  the 
acceptance. But  until  the  goods  are  shipped  or  dehvered,  there  is  no  acceptance 
unless  acceptance  be  communicated.^^ 

4.  Incomplete  Negotiations.  There  can  be  no  contract  of  sale  until  all  the 
terms  are  fully  agreed  upon.^^ 


take  a  third  person's  note  for  it,  or  to  pay 
him  three  hundred  dollars  as  soon  as  he  could 
make  it  out  of  such  third  person,  plaintilf 
had  a  right  to  elect  which  of  the  two  prop- 
ositions he  would  accept;  and,  on  such  elec- 
tion, the  buyer  would  be  bound  thereby)  ; 
Fairmount  Glass  Works  v.  Crunden-Martin 
Woodenware  Co.,  106  Ky.  659,  51  S.  W.  196, 
21  Ky.  L.  Rep.  264  (holding  that  where  an 
offer  was  made  to  sell  different  sizes  of  jars 
at  different  prices,  shipment  not  later  than 
May  15,  the  buyer  had  the  right  by  his  ac- 
ceptance to  fix  the  quantity  of  each  size  and 
to  fix  different  days  for  the  delivery  of  the 
goods)  ;  Seley  v.  Williams,  20  Tex.  Civ.  App. 
405,  50  S.  W.  399. 

52.  Georgia. —  Bryant  V.  Booze,  55  Ga.  438. 

Illinois. —  Haas  v.  Myers,  111  111.  421,  53 
Am.  Rep.  634;   Bay  State  Milling  Co. 
Barth,  135  111.  App.  539. 

Kentucky.— MiichoW  v.  Wallace,  87  S.  W. 
303,  27  Ky.  L.  Rep.  967. 

Nelraska. —  See  Northwestern  Thresher  Co. 
V.  Kubicek,  (1908)  118  N.  W.  94. 

Neio  York.— Tre\or  v.  Wood,  36  N.  Y.  307, 
93  Am.  Dec.  511  [reversing  41  Barb.  255]; 
Mactier  v.  Frith,  6  Wend.  103,  21  Am.  Dec. 
262. 

North  Dakota. —  Reeves  v.  Bruening,  13 
N.  D.  157,  100  N.  W.  241. 

Pennsylvania. —  Barney  v.  Clark,  5  Pittsb. 
Leg.  J.  N.  S.  69. 

Texas. —  Short  v.  Threadgill,  3  Tex.  App. 
Civ.  Cas.  §  267;  James  v.  King,  2  Tex.  App. 
Civ.  Cas.  §  544. 

Utah. —  Haarstick  v.  Fox,  9  Utah  110,  33 
Pac.  251. 

United  States. — 'Utley  v.  Donaldson,  94 
U.  S.  29,  24  L.  ed.  54;  Andrews  v.  Schreiber, 
93  Fed.  367;  Brooks  v.  Coquard,  18  Fed.  316, 
5  McCrary  588;  Winterport  Granite,  etc.,  Co. 
V.  The  Jasper,  30  Fed.  Cas.  No.  17,898, 
Holmes  99. 

Canada. —  Magann  v.  Auger,  31  Can.  Sup. 
Ct.  186  [overruling  Underwood  v.  Maguire,  6 
Quebec  Q.  B.  237;  Reeves  v.  McCullock,  4 
Quebec  Pr.  285]. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  39  et  seq. ; 
and  Contracts,  9  Cyc.  295. 

Acceptance  by  mail. —  Where  a  proposition 
of  sale,  made  by  mail,  arrived  in  the  town 
of  the  buyer's  residence  after  business  hours 
on  Saturday  and  was  received  by  the  buyer 
Monday  morning,  an  acceptance  sent  by  tele- 
gram and  by  mail  on  Monday  evening  was 
made  within  a  reasonable  time,  and  created 
a  binding  contract.  Mitchell  v.  Wallace,  87 
S.  W.  303,  27  Ky.  L.  Rep.  967.  Whether 
acceptance  by  mail  or  telegram  was  within  a 


reasonable  time  is  for  the  jury.  Robeson  v. 
Pels,  202  Pa.  St.  399,  51  Atl.  1028;  Boyd  v. 
Merchant,  etc..  Peanut  Co.,  25  Pa.  Super.  Ct. 
199. 

53.  Iowa. — Aultman  v.  Nilson,  112  Iowa 
634,  84  N.  W.  692;  Rock  Island  Plow  Co.  v. 
Meredith,  107  Iowa  498,  78  N.  W.  233. 

Massachusetts. — Mauger  v.  Crosby,  117 
Mass.  330. 

Michigan. —  National  Cash  Register  Co.  V. 
Dehn,  139  Mich.  406,  102  N.  W.  965. 

New  Yor/c— Grant  v.  Griffith,  165  N.  Y. 
036,  59  N.  E.  1123  [affirming  39  N.  Y.  App. 
Div.  107,  56  N.  Y.  Suppl.  791];  Briggs  v. 
Sizer,  30  N.  Y.  647. 

North  Carolina. —  Ober  v.  Smith,  78  N.  C. 
313. 

South  Carolina. — -Burwell  v.  Chapman,  59 
S.  C.  581,  38  S.  E.  222. 

Washington. — ■  Whitman  Agricultural  Co. 
V.  Strand,  8  Wash.  647,  36  Pac.  682. 

Wisconsin. —  Kingman  v.  Watson,  97  Wis. 
596,  73  N.  W.  438  (holding  that  a  delivery 
by  plaintiff  of  a  threshing  machine  to  defend- 
ant pursuant  to  his  order  bound  the  latter 
to  perform  the  terms  of  the  order  as  to  pay- 
ment, and.  the  acceptance  of  the  order  by 
plaintiff  bound  it  to  comply  with  stipula- 
tions therein  on  its  part)  ;  Hawkinson  v. 
Harmon,  69  Wis.  551,  35  N.  W.  28;  Western 
Historical  Co.  v.  Schmidt,  56  Wis.  681,  14 
N.  W.  822. 

England. —  Harvey  v.  Johnston,  6  C.  B.  295, 
6  D.  &  L.  120,  12  Jur.  981,  17  L.  J.  C.  P. 
298,  60  E.  C.  L.  295. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  46. 

54.  Grant  v.  Griffith,  39  N.  Y.  App.  Div. 
107,  56  N.  Y.  Suppl.  701.  But  see  McCor- 
mick  Harvesting  Mach.  Co.  V.  Markert,  107 
loAva  340,  78  N.  W.  33. 

A  countermand  of  an  order  of  goods 
received  before  their  shipment  is  elTective,  as 
no  contract  is  made  until  after  the  offer  of 
purchase  is  accepted  bv  shipment.  Main  f. 
Tracey,  86  Ark.  27,  109  S.  W.  1015. 

The  order  is  not  accepted,  if  the  goods 
shipped  do  not  conform  to  the  order  in  kind 
(Cooper  V.  Altimus,  62  Pa.  St.  486).  or  in 
amount  (Bruce  v.  Pearson,  3  Johns.  (N.  Y.) 
534). 

55.  Alahanm. —  Rider  v.  Wood,  138  Ala. 
235,  35  So.  46. 

Georgia. —  Decker  v.  Gwinn,  95  Ga.  518,20 
S.  E,  240. 

Louisiana. — 'Knox  v.  Thompson,  12  La. 
Ann.  114. 

Maryland. —  Joseph  Joseph,  etc.,  Co.  V. 
Sclionthal  Iron,  etc.,  Co.,  99  Md.  382.  58  Atl. 
205. 
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5.  Options.  An  option  is  a  continuing  offer  or  contract  by  which  the  owner 
stipulates  with  another  that  the  latter  shall  have  the  right  to  buy  the  property 
at  a  fixed  price  within  a  certain  time,^®  and  unless  the  option  is  founded  on  a 
consideration  or  is  under  seal,  it  may  be  withdrawn  at  any  time  before  acceptance." 
Such  an  offer  imposes  no  obhgation  upon  the  offerer  unless  within  the  time  expressly 
or  impliedly  Hmited  it  is  accepted.^^    If  the  goods  are  specific  or  definite  in 


Michigan. —  Topliff  i".  McKendree,  88  Mich. 
148,  50  N.  W.  109;  Whiteford  v.  Hitchcock, 
74  Mich.  20'8,  41  N.  W.  898;  Foster  v.  Lum- 
bermen's Min.  Co.,  68  Mich.  188,  36  N.  W. 
171;  Gates  V.  Nelles,  62  Mich.  444,  29  N.  W. 
73. 

Minnesota. —  Ames,  etc.,  Co,  v.  Smith,  65 
Minn.  304,  67  N.  W.  999. 

Missouri. —  Whedon  i'.  Ames,  28  Mo.  App. 
243. 

Islew  Hampshire. —  Crawford  v.  Forristall, 
57  N.  H.  102. 

iSlew  York. —  Sanders  v.  Pottlitzer  Bros. 
Fruit  Co.,  144  N.  Y.  209,  39  N.  E.  75,  43  Am. 
St.  Rep.  757,  29  L.  R.  A.  431;  Schenectady 
Stove  Co.  V.  Holbrook,  101  N.  Y.  45,  4  N.  E. 
4;  Richard  v.  Wellington,  66  K  Y.  308; 
Wood  V.  Ellsworth,  45  Misc.  584,  91  N.  Y. 
iSuppl.  24;  Fiedler  v.  Tucker,  13  How.  Pr.  9. 

Texas. — 'San  Antonio  Gas,  etc.,  Co.  V. 
Marx,  (Civ.  App.  1905)  87  S.  W.  1166. 

Vermont. —  Fenno  v.  Weston,  31  Vt.  345. 

Wisconsin. — •  West  Shore  Lumber  Co.  v. 
Northrop,  94  Wis.  558,  69  N.  W.  338. 

Wyoming. —  Sheridan  First  Nat.  Bank  v. 
C.  D.  Woodworth  Co.,  7  Wyo.  11,  49  Pac. 
406. 

United  States. —  Martin  v.  Northwestern 
Fuel  Co.,  22  Fed.  596. 

Canada. —  Oppenheimer  v.  Brackman,  etc.. 
Milling  Co.,  32  Can.  Sup.  Ct.  699;  Cole  v. 
Sumner,  30  Can.  Sup.  Ct.  379  [reversing  33 
Nova  Scotia  179]. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  39;  and 
Contracts,  9  Cyc.  280. 

Terms  substantially  agreed  on. —  Where  an 
order  for  goods  was  given,  and  was  accepted, 
which  specified  the  amount  and  quality  of 
goods,  the  price  and  terms  of  payment,  with 
other  details,  the  contract  was  not  incom- 
plete because  the  buyer  was,  in  the  future,  to 
furnish  details  as  to  sizes  and  styles.  John 
Single  Paper  Co.  v.  Hammermill  Paper  Co., 
96  N.  Y.  App.  Div.  535,  89  N.  Y.  Suppl.  116; 
George  Delker  Co.  v.  Hess  Spring,  etc.,  Co., 
138  Fed.  647,  71  C.  C.  A.  97.  And  see  also 
Hardwick  v.  American  Can  Co.,  113  Tenn. 
657,  88  S.  W.  797. 

Variance  between  bought  and  sold  notes. — 
Where  there  is  a  material  variance  between 
bought  and  sold  notes  there  is  no  contract  of 
sale.  Suvdam  v.  Clark,  2  Sandf.  (N.  Y.) 
133;  Peltier  V.  Collins,  3  Wend.  (N.  Y.)  459, 
20  Am.  Dec.  711 ;  Grant  V.  Fletcher,  5  B.  &  C. 
436,  8  D.  &  R.  59,  29  Rev.  Rep.  286,  11 
E.  C.  L.  530.  Where  the  "bought"  note 
given  by  the  buyer  to  the  seller's  broker  and 
the  "  sold "  note  delivered  by  the  buyer  to 
the  broker  varied  in  their  express  terms,  but 
in  view  of  the  usages  of  the  trade  their 
meaning  was  substantially  the  same,  the  notes 
did  not  show  that  the  minds  of  the  parties 
had  not  met.     Eau  Claire  Canning  Co.  v. 
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Western  Brokerage  Co.,  213  111.  561,  73  N.  E. 
430.  And  see  Howell  v.  Maas,  13  Daly 
(N.  Y.)  221. 

Sale  complete  notwithstanding  disagree- 
ment as  to  other  provisions. —  Where  a  pro- 
posed contract  of  sale  was  executed  by  de- 
livery of  the  goods  and  payment  of  the  price, 
the  sale  was  complete,  although  the  parties 
were  not  agreed  as  to  other  provisions  of  the 
contract.  Thompson  v.  Hubbard,  131  U.  S. 
123,  9  S.  Ct.  710,  33  L.  ed.  76. 

56.  Arkansas. —  Bonanza  Min.,  etc.,  Co.  v. 
Wade,  78  Ark.  306,  95  S.  W.  765. 

Georgia. —  Black  v.  Maddox,  104  Ga.  157, 
30  S.  E.  723. 

Minnesota. —  Womack  v.  Coleman,  92  Minn. 
328,  100  N.  W.  9. 

Montana. —  Ide  v.  Lei-ser,  10  Mont.  5,  24 
Pac.  695,  24  Am.  St.  Rep.  617. 

Neiv  York. —  Ganss  v.  J.  M.  Guffey  Petro- 
leum Co.,  125  N.  Y.  App.  Div.  760,  110  N.  Y. 
Suppl.  176;  McLaurin  v.  Cuba  Co.,  87  N.  Y. 
App.  Div.  558,  84  N.  Y.  Suppl.  526. 

United  States. —  Milwaukee  Mechanics'  Ins. 
Co.  V.  Rhea,  123  Fed.  9,  60  C.  C.  A.  103. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  49;  and 
Contracts,  9  Cyc.  285. 

"  There  are  two  elements  in  an  option  con- 
tract.—  First,  the  offer  to  sell,  which  does  not 
become  a  contract  until  accepted;  second,  the 
completed  contract  to  leave  the  offer  open  for 
the  specified  time.  These  elements  are  wholly 
independent,  and  can  not  be  treated  together 
without  great  liability  to  confusion  and 
error."  Hanly  v.  Watterson,  39  W.  Va.  214, 
220,  19  S.  E.  536. 

Time  is  of  the  essence  of  such  a  contract, 
which,  if  not  limited  by  agreement,  must  be 
acted  on  within  a  reasonable  time.  Fitz- 
patrick  v.  Woodruff,  96  N.  Y.  561;  Hanly  V. 
Watterson,  39  W.  Va.  214,  19  S.  E.  536. 

57.  Georgia. —  Simpson  v.  Sanders,  130  Ga. 
265,  60  S.  E.  541. 

Illinois. —  Allen  B.  Wrisley  Co.  v.  Mathieson 
Alkali  Works,  107  111.  App.  379. 

Kentucky. —  L.  A.  Becker  Co.  v.  Alvey,  86 
S.  -W.  974,  27  Ky.  L.  Rep.  832. 

New  York. —  Ganss  V.  J.  M.  Guffey  Petro- 
leum Co.,  125  N.  Y.  App.  Div.  760,  110  N.  Y. 
Suppl.  176;  Worthington  r.  Herrmann,  89 
N.  Y.  App.  Div.  627,  88  N.  Y.  Suppl.  76 
[affirmed  in  180  N.  Y.  559,  73  N.  E.  1134]; 
Klee  V.  Grant,  4  Misc.  88,  23  N.  Y.  Suppl. 
855  [reversing  2  Misc.  412,  21  N.  Y.  Suppl. 
1010]. 

Pennsylvania. —  Corser  V.  Hale,  149  Pa.  St. 
274,  24  Atl.  285. 

Vermont. —  Faulkner  v.  Hebard,  26  Vt. 
452. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  50,  51; 
and  Contracts,  9  Cyc.  285. 

58.  California. —  ]3uttner  v.  Smith,  (1894) 
36  Pac.  652. 
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amount,  acceptance  of  the  offer  completes  a  contract  of  sale.^^  The  acceptance, 
hoAvever,  must  be  one  which  imposes  an  obhgation  upon  the  accepter.^  An 
offer  or  promise  by  one  person  to  supply  another  with  such  goods  as  he  may  order 
or  wish  during  a  certain  period  may  be  accepted  by  giving  an  order  for  a  definite 
amount  of  goods,  since  the  accepter  thereby  becomes  bound  to  take  and  pay  for 
the  goods  ordered;  but  a  mere  order  does  not  bind  the  seller  to  supply  goods 
for  the  remainder  of  the  period. Nor  does  such  an  offer  become  a  binding 
agreement  by  a  mere  signification  by  the  offeree  of  his  acceptance,  since  such 
an  acceptance  does  not  bind  him  in  any  way.^^  On  the  other  hand,  an  offer  by 
one  to  supply  another  with  such  goods  as  he  may  need  in  his  business  during 
a  certain  period  becomes  a  binding  agreement  when  the  offeree  signifies  his  accept- 
ance of  the  offer,  for,  although  he  may  not  need  the  goods,  and  hence  is  not  abso- 
lutely bound  to  take  and  pay  for  any,  yet  if  he  does  need  the  goods  he  is  bound 
to  order  them  from  the  offerer.^*  The  same  rule  applies  if  the  offer  is  for  the 
purchase  by  one  of  ah  the  goods  of  a  certain  kind  that  another  may  produce  in  a 
certain  time 


Connecticut. —  Alderman  i\  New  Departure 
Bell  Co.,  75  Conn.  519,  54  Atl.  198. 

Illinois. —  Allen  B.  Wrisley  Co.  v.  Matliieson 
Alkali  Works,  107  111.  App.  379;  American 
Refrigerator  Transit  Co.  v.  Chilton,  94  111. 
App.  6. 

Kansas. —  Julius  Winkelmeyer  Brewing  As- 
soc. V.  Nipp,  6  Kan.  App.  730,  50  Pac. 
956. 

3Iichigan. —  Kibler  v.  Caplis,  140  Mich.  28, 
103  N.  W.  531,  112  Am.  St.  Rep.  388. 

United  States. —  Pollock  v.  Riddick,  161 
Fed.  280,  88  C.  C.  A.  326. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  49 ;  and 
CoNTEACTS,  9  Cyc.  291. 

The  burden  of  proof  to  show  the  acceptance 
of  an  option  to  buy  is  on  the  buyer.  Neill  V. 
Hitchman,  201  Pa.  St.  207,  50  Atl.  987. 

59.  Gartner  v.  Hand,  86  Ga.  558,  12  S.  E. 
878;  Seymour  v.  Howard,  51  111.  App.  384; 
O'Neill  V.  James,  43  N.  Y.  84.  See  also 
Boynton  v.  Woodburv,  101  Mass.  346;  Red- 
fern  V.  Stacy,  12  Ohio  Cir.  Ct.  36,  5  Ohio 
Cir.  Dec.  340. 

Option  to  renew  contract. —  In  an  agree- 
ment signed  by  both  parties,  whereby  one  is 
to  deliver  to  the  other  a  quantity  of  warp 
per  day,  at  a  specified  price,  a  provision  that 
it  is  to  be  for  one  year,  "  with  the  privilege 
of  renewing  for  three  years,"  is  a  bilateral 
agreement,  which  gives  either  party  a  right 
to  renew.  Smitherman  Cotton  Mills  v. 
Randleman  Mfg.  Co.,  125  N.  C.  329,  34  S.  E. 
446. 

60.  See  Contracts,  9  Cyc.  327. 

Seller's  option  to  cancel  contract. —  A  con- 
tract by  which  plaintiff  agrees  to  sell  fertil- 
izer, and  defendants  agree  to  buy,  having  no 
other  consideration  than  their  mutual 
promises  and  providing  that  plaintiff  may 
cancel  it  at  any  time,  is  void  for  lack  of 
mutuality  of  engagement,  so  that  defendants 
may  refuse  to  buy,  although  plaintiff  manu- 
factures and  tenders  fertilizer.  American 
Agricultural  Chemical  Co.  v.  Kennedy,  103 
Va.  171,  48  S.  E.  868. 

Granting  to  a  person  the  exclusive  right  to 
sell  goods  within  certain  limitations  is  of 
itself  sufficient  as  a  consideration  for  a  con- 


tract to  buy  such  goods.  Weiboldt  v.  Stand- 
ard Fashion  Co.,  80  111.  App.  67.  And  see 
Roosevelt  v.  Nusbaum,  75  N.  Y.  App.  Div. 
117,  77  N.  Y.  Suppl.  457. 

61.  Keller  v.  Ybarru,  3  Cal.  147;  Huggins 
V.  Southeastern  Lime,  etc.,  Co.,  121  Ga.  311, 
48  S.  E.  933;  McCaw  Mfg.  Co.  v.  Felder,  115 
Ga.  408,  41  S.  E.  064;  Dambmann  v.  Lorentz, 
70  Md.  380,  17  Atl.  389,  14  Am.  St.  Rep.  364; 
Laclede  Constr.  Co.  v.  Tudor  Iron  Works,  169 
Mo.  137,  69  S.  W.  384.  And  see  Contracts, 
9  Cyc.  329. 

62.  Allen  B.  Wrisley  Co.  v.  Mathieson  Al- 
kali Works,  107  111.  App.  379;  Michigan  Bolt, 
etc.,  Works  v.  Steel,  111  Mich.  153,  69  N.  W. 
241.  And  see  Reis  v.  McConnel,  60  Iowa  463, 
15  N.  W.  278. 

63.  Huggins  v.  Southeastern  Lime,  etc.,  Co., 
121  Ga.  311,  48  S.  E.  933;  McCaw  Mfg.  Co. 
V.  Felder,  115  Ga.  408,  41  S.  E.  664;  Higbie 
V.  Rust,  112  111.  App.  218  [affirmed  in  211 
111.  333,  71  N.  E.  1010,  103  Am.  St.  Rep.  204]. 
And  see  Contracts,  9  Cyc;  327. 

Construction  of  contract. —  Plaintiff  and  de- 
fendant entered  into  an  agreement  provid- 
ing that  whenever  purchases  and  sales  were 
made  between  the  parties  for  the  next  five 
years  they  should  be  upon  certain  terms,  but 
nothing  was  said  as  to  any  particular  quan- 
tities to  be  sold  or  purchased,  the  agreement 
implied  no  covenant  by  either  party  either  to 
buy  or  sell.  Ellis  v.  Miller,  22  N.  Y.  App. 
Div.  33,  47  N.  Y.  Suppl.  824. 

64.  McCaw  Mfg.  Co.  v.  Felder,  115  Ga. 
408,  41  S.  E.  664;  Wells  v.  Alexandre,  130 
N.  Y.  642,  29  N.  E.  142,  15  L.  R.  A.  218. 
And  see  Contracts,  9  Cyc.  329. 

65.  Robert  E.  Lee  Silver  Min.  Co.  v.  Omaha, 
etc.,  Smelting,  etc.,  Co.,  16  Colo.  118,  26  Pac. 
326 ;  Burgess  Sulphite  Fibre  Co.  v.  Broom- 
field,  180  Mass.  283,  62  N.  E.  367  (holding 
that  where  defendant  sent  his  agent  to  plain- 
tiff, and  solicited  the  purchase  of  scrap  iron, 
and  a  written  agreement  was  made  by  which 
defendant  agreed  to  pay  twelve  dollars  per 
ton  for  all  scrap  iron  plaintiff"  desired  to  sell, 
defendant  agreeing  to  remove  the  iron  after 
acceptance  of  the  proposition,  which  was 
signed  by  defendant,  and  a  written  acceptance 
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6.  Implied  Agreement  —  a.  In  General.  The  assent  of  the  parties  to  a  contract 
to  sell  or  to  a  sale  may  be  impHed  as  well  as  express;  and  it  may  be  impHed  from 
their  language/^  or  from  their  conduct;'^  but  there  can  be  no  imphed  contract 
when  there  is  an  express  contract  between  the  parties  in  reference  to  the  same 
subject-matter.^^ 


indorsed  thereon  and  signed  by  plaintiff,  such 
writing  constituted  a  contract,  since  plaintiff 
was  obligated  thereby  to  sell  to  defendant  at 
twelve  dollars  per  ton  whatever  iron  then  on 
the  premises  it  afterward  sold  to  any  one)  ; 
McCall  Co.  V.  Icks,  107  Wis.  232,  83  N.  W. 
300;  Ft.  Scott  V.  W.  G.  Eads  Brokerage  Co., 
117  Fed.  51,  54  C.  C.  A.  437. 

66.  Carney  v.  Cook,  80  Iowa  747.  45  N.  W. 
919;  Joyce  v.  Swann,  17  C.  B.  N.  S.  84,  112 
E.  C.  L.  84. 

Illustrations. —  Where  an  agent  sold  goods 
at  a  specified  price,  to  be  delivered  on  the 
buyer's  request,  conditioned  on  the  principal 
having  the  goods  in  stock  when  the  order 
reached  him,  and  the  principal,  on  receiving 
the  order,  wrote  to  the  buyer  acknowledging 
the  receipt,  and,  without  stating  that  the 
goods  were  not  in  stock,  asked  for  references 
as  to  the  buyer's  financial  standing,  and 
thereafter  allowed  the  buyer  to  believe  that 
the  reference  furnished  in  reply  to  the  letter 
was  satisfactory,  and  that  the  order  was  ac- 
cepted, it  was  held  that  on  the  principal's 
failure  to  deliver  the  goods  the  buyer  could 
recover  damages  for  breach  of  contract,  al- 
though the  goods  were  never  in  the  seller's 
stock.  Pitcher  v.  Lowe,  95  Ga.  423,  22  S.  E. 
678.  And  where  plaintiff  sent  defendant 
separate  orders  for  goods,  specifying  number, 
quality,  price,  and  time  of  delivery  and  of 
payment,  and  defendant  wrote,  "we  are  in 
receipt  of  the  following  contracts,  for  which 
we  thank  you,"  describing  the  orders,  it  was 
held  that  the  letter  was  an  acceptance  of  the 
orders.  Jordan  v.  Patterson,  67  Conn.  473, 
35  Atl.  521.  But  where  plaintiff  sent  an  or- 
der to  a  merchant  for  goods  and  the  latter 
acknowledged  its  receipt,  and  said  it  should 
have  prompt  attention,  it  was  held  not  an 
acceptance.  Manier  v.  Appling,  112  Ala.  663, 
20  So.  978. 

67.  California. —  Johnson-Locke  Mercantile 
Co.  V.  Howard,  (1901)  65  Pac.  953. 

Illinois. —  Smith  v.  Tobey  Furniture  Co., 
57  111.  App.  379. 

loioa. —  Louisi  Cook  Mfg.  Co.  v.  Randall, 
62  Iowa  244,  17  N.  W.  507,  holding  that 
wh^re  a  corporation,  successor  of  an  indi- 
vidual, on  an  order  directed  to  its  predeces- 
sors in  the  business,  delivers  the  goods, 
which  are  accepted,  a  contract  on  the  terms 
contained  in  the  order  will  be  implied. 

KentucTcy. —  Excelsior  Coal  Min.  Co.  v.  Vir- 
ginia Iron,  etc.,  Co.,  66  S.  W.  373,  23  Ky. 
L.  Rep.  1834,  holding  that  where  the  last 
of  several  letters  between  seller  and  buyer 
as  to  the  sale  of  coal  was  from  the  buyer 
to  the  seller,  containing  a  statement  of  the 
buyer's  understanding  of  the  seller's  proposi- 
tion as  to  quality  and  price,  and  an  accept- 
ance thereof,  that  letter,  in  the  absence  of 
any  reply  thereto,  bound  the  seller,  if  it  fur- 
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nished  the  coal,  to  do  so  on  the  terms  stated 
in  the  letter. 

Missouri. —  Bicking  v.  Stevens,  69  Mo.  App. 
168;  W.  W.  Kendall  Boot,  etc.,  Co.  v.  Bain, 
46  Mo.  App.  581. 

Nebraska, —  Curtiss  v.  McCune,  4  Nebr. 
(Unoff.)  483,  94  N.  W.  984. 

New  York. —  Norton  v.  Squier,  16  Johns. 
225. 

United  States. —  Atlantic  Phosphate  Co.  v. 
Grafflin,  114  U.  S.  492,  5  S.  Ct.  967,  29  L.  ed. 
221. 

England. —  Nicol  v.  Hennessey,  44  Wkly. 
Rep.  584. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  60. 

If  a  customer  takes  goods  from  a  trades- 
man's counter  and  carries  them  away,  and 
nothing  is  said  on  either  side,  a  sale  for  a 
reasonable  price  is  implied.  Hoadley  v.  Mc- 
Laine,  10  Bing.  482,  3  L.  J.  C.  P.  162,  4 
Moore  &  S.  340,  25  E.  C.  L.  231. 

Course  of  dealing. —  Where  an  employee, 
during  a  period  of  four  years,  took  goods 
from  the  stock  for  his  own  use,  charging 
himself  on  his  employers'  books  with  the  cost 
price,  without  objection  on  the  part  of  his 
employers,  an  implied  agreement,  for  such 
.price,  may  be  inferred.  Stoudenmire  v. 
Harper,  81  Ala.  242,  1  So.  857.  A  sale  to 
decedent  of  pictures,  put  away  in  a  drawer 
for  him  in  claimant's  store,  is  proved  by 
testimony  of  B,  their  salesman,  that  decedent 
had  for  years  been  an  extensive  purchaser 
from  them ;  that  he  had  looked  over  every 
new  invoice,  and  if  he  saw  anything  he  liked 
he  would  say,  "  Put  that  away  for  me,"  or 
"I  will  take  this";  and  that  B  would  then 
name  a  price,  mark  it  on  them,  and  put 
them  away  in  a  drawer  separate  from  all 
other  goods,  to  which  he  and  decedent  alone 
would  have  access,  they  being  put  aside,  not 
for  approval,  but  as  actually  sold,  and  de- 
cedent would  take  them,  as  he  was  ready  to 
use  them,  they  being  charged  at  once  to  him, 
although  bills  were  not  rendered  till  they 
were  taken  away.  In  re  Cope,  191  Pa.  St. 
589,  43  Atl.  473. 

68.  Jenks  v.  Mathews,  31  Me.  318;  Jones  v. 
Moore,  50  Vt.  53  (holding  that  where  de- 
fendant arranged  with  contractors  that  they 
were  to  supply  him  with  goods,  and  receive 
their  pay  in  board  furnished  to  their  work- 
men, and  under  such  arrangement  defendant 
ordered  goods  from  plaintiff,  which  were  used 
in  boarding  the  contractor's  workmen,  and 
plaintiff  charged  them  to  the  contractors, 
defendant  was  not  liable  to  plaintiff  for  the 
goods  as  on  an  implied  promise)  ;  Thayer  v. 
Street,  23  U.  C.  Q.  B.  189.  See  also  Con- 
tracts, 9  Cyc.  242. 

Mutual  assent. —  There  can  be  no  implied 
agreement  without  mutual  assent.  Snow  v. 
Mastick,  (Cal.  1902)  71  Pac.  165;  Barnes  i: 
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b.  Dealing  With  Goods.  If  one  sends  or  delivers  goods  to  another,  under 
circumstances  wliicli  indicate  that  a  sale  is  intended,  but  no  price  is  named,  and 
the  other  uses  or  otherwise  deals  with  them  as  his  own,  a  sale  for  a  reasonable 
price  is  implied/®  If  the  person  sending  or  delivering  the  goods  names  a  price, 
and  the  other  deals  with  the  goods  as  his  own,  a  sale  for  the  price  named  is 
implied.  And  if  upon  an  order  for  goods  the  seller  sends  different  goods, or 
a  less  quantity,  and  the  orderer  deals  with  them  as  his  own,  a  sale  for  a  reasonable 
price  is  implied. '^^  But  no  sale  can  be  implied  from  acts  of  ownership  against 
one  who  had  no  reason  to  beheve  that  he  was  using  goods  belonging  to  the  person 
who  seeks  to  charge  him  as  buyer. ''^ 


Shoemaker,  112  Ind.  512,  14  N.  E.  367; 
Watson  V.  Gross,  112  Mo.  App.  615,  87  S.  W. 
104;  Concord  Coal  Co.  v.  Ferrin,  71  N.  H. 
33,  51  Atl.  283,  93  Am.  St.  Rep.  496.  To 
the  same  effect  see  Randolph  Iron  Co.  V. 
Elliott,  34  N.  J.  L.  184. 

69.  Alabama. —  Kinney  v.  South  Alabama, 
etc.,  R.  Co.,  82  Ala.  368,  3  So.  113. 

Delaware. —  Carman  v.  Scribner.  3  Houst. 
554. 

Louisiana. —  Boyd  v.  Heine,  41  La.  Ann. 
393,  6  So.  714. 

iSeio  York. —  Allen  v.  Grove  Springs  Hotel, 
etc.,  Co.,  85  Hun  537,  33  N.  Y.  Suppl.  355. 

Pennsylvania. —  Indiana  Mfg.  Co.  f.  Hayes, 
155  Pa.  St.  160,  26  Atl.  6,  holding  that  one 
who  takes  goods  consigned  to  him  out  of  the 
possession  of  the  carrier,  and  has  them 
hauled  to  his  own  place  of  business,  and 
afterward  sends  his  check  to  the  consignor 
for  other  goods  purchased  by  him,  without 
reference  to  the  goods  so  taken,  is  liable  for 
their  price,  although  he  may  not  have  ordered 
them. 

^¥est  Virginia. —  Thompson  v.  Douglass,  35 
W.  Va.  337,  13  S.  E.  1015  (holding  that 
where  one  sends  goods  to  another,  as  on  a 
sale,  and  the  latter  disclaims  to  have  pur- 
chased them,  but  permits  a  third  person  to 
take  them,  and  convert  them  to  his  own  use, 
he  will  be  liable  as  purchaser)  ;  Bartholomae 
V.  Paull,  18  W.  Va.  771. 

Wisconsin. —  Wellauer  v.  Fellows,  48  Wis. 
105,  4  N.  W.  114. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  41;  and 
supra,  II,  D,  4. 

Promise  to  pay.— If  goods  are  delivered 
although  without  any  order  therefor  having 
been  given,  and  the  receiver  promises  to 
pay  therefor,  he  is  liable.  Reynolds  v.  Blake, 
111  111.  App.  53. 

The  fact  of  consignment  of  goods  is  not  of 
itself  notice  to  the  consignee  that  he  is  held 
by  the  consignor  as  buyer.  Peck  v.  Ritchey, 
66  Mo.  114. 

Acts  not  of  ownership. —  Where  a  buyer  of 
goods  referred  to  defendant  as  his  financial 
reference,  and  at  the  buyer's  request  the 
goods  were  shipped  to  defendant,  without  in- 
structions from  the  seller  being  sent  to  de- 
fendant, who  directed  the  carrier  to  deliver 
them  to  the  buyer,  defendant  was  not  liable 
for  the  goods.  Farley  Kline,  9  Pa.  Super. 
Ct.  562. 

70.  Barnes  r.  Shoemaker,  112  Tnd.  512,  14 
N.  E.  367;  Neidig  r.  Cole.  13  Nebr.  39,  13 
N.  W.  18;  Slater  c.  Church,  11  N.  Y.  App. 


Div.  307,  42  N.  Y.  Suppl.  389;  Doerr  v. 
Woolsey,  15  Daly  (N.  Y.)  284,  5  N.  Y.  Suppl. 
447,  7  N.  Y.  Suppl.  662.  And  see  Cunning- 
ham Mfg.  Co.  V.  Rotograph  Co.,  30  App.  Cas, 
(D.  C.)  524,  15  L.  R.  A.  N.  S.  368;  Yaeger 
Milling  Co.  v.  Brown,  128  Mass.  171. 

Plaintiff  gave  defendant  an  option  to  buy 
a  certain  judgment.  Afterward  defendant 
wrote  plaintiff  to  execute  an  instrument  that 
would  allow  defendant  to  enforce  the  claim 
in  its  name,  stating  that  "  of  course,  this 
will  be  on  the  understanding  that,  if  we  use 
the  same,  we  shall  pay  you  for  the  claim." 
Plaintiff  sent  the  assignment,  stating  that  it 
was  to  be  held  in  trust  until  it  decided 
whether  it  would  buy  according  to  previous 
correspondence.  Defendant  having  used  the 
claim  in  connection  with  another  owned  by 
it  against  the  same  debtor,  and  realized  more 
than  enough  to  pay  the  latter  claim,  must  be 
held  to  have  purchased  the  judgment.  Clement 
V.  Michigan  Clothing  Co.,  110  Mich.  458,  68 
N.  W.  224. 

Where  an  offer  to  sell  goods  is  sent  by  a 
writing  whieh  owing  to  a  mistake  is  am- 
biguous as  to  the  price,  and  the  receiver,  as- 
suming a  construction  favorable  to  himself, 
without  inquiring  orders  the  goods  and  uses 
them,  he  must  pay  for  their  value  as  if  no 
offer  had  been  made.  Butler  v.  Moses,  43 
Ohio  St.  166,  1  N.  E.  316. 

71.  Shields  v.  Pettie,  4  N.  Y.  122;  Bours 
V.  Watson,  1  Mill  (S.  C.)  393. 

72.  Downs  v.  Marsh,  29  Conn.  409. 

73.  Schutz  v.  Jordan,  141  U.  S.  213,  11 
S.  Ct.  906,  35  L.  ed.  705  [affirming  32  Fed. 
55],  holding  that  where  defendants'  general 
agent,  after  being  instructed  not  to  add  to 
defendants'  stock,  agreed  with  plaintiffs,  who 
had  knowledge  of  such  instructions,  to  pur- 
chase goods  from  them  for  defendants,  and 
surreptitiously  put  them  among  the  stock 
and  sell  them,  and  procure  payment  from  de- 
fendants, without  their  knowledge;  and  the 
goods  were  so  furnished  and  sold,  the  pro- 
ceeds going  to  defendants,  plaintifis  could 
not  sue  for  goods  sold  and  delivered,  as  there 
was  no  sale.  And  see  Grant  v.  Cole.  8  Ala. 
519. 

Goods  received  as  from  another. —  Where 
shingles  intended  to  be  delivered  to  one  were 
by  accident  delivered  to  another,  in  an  action 
for  their  value,  the  party  receiving  tlieni  may 
show  tluit  he  received  them  as  from  anotl\er 
witli  wliom  he  had  dealings  and  to  Avhoni  he 
had  paid  their  value.  Devsher  r.  Triebel,  64 
Pa.  St.  383. 
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7.  Quasi-contract.  Sometimes  where  there  is  no  agreement,  express  or  impHed, 
the  law  imposes  an  obhgation,  often  called  quasi-contractual,  to  pay  the  value 
of  goods  appropriated  by  a  person  into  ^hose  hands  they  have  come.''* 

8.  Validity  of  Assent  —  a.  In  General.  Apparent  assent  to  a  sale  or  contract 
to  sell  may  be  unreal  or  invalid,  as  in  the  case  of  contracts  in  general/^  because 
of  mistake,'^  misrepresentation/^  fraud/^  duress/^  undue  influence/^  or  because 
of  mental  incapacity. 

b.  Mistake  —  (i)  In  General.  From  the  principle  that  contracts  can  be 
effected  only  by  mutual  assent,  it  follows  that  where  through  some  mistake  of 
fact  each  is  assenting  to  a  different  contract,  there  is  no  real  agreement,  notwith- 
standing the  apparent  mutual  assent. 

(ii)  Mistake  as  to  Parties.  Where  a  person  contracts  with  another 
believing  him  to  be  one  with  whom  he  intends  to  contract,  while  as  a  matter  of 
fact  it  is  another  person,  there  is  no  agreement,®*  as  where  a  buyer  sends  an  order 
for  goods  to  a  person,  and  the  order  is  filled  by  a  different  person,  who  has  suc- 
ceeded to  the  business  of  the  former,  and  the  buyer  supposes  his  order  to  have 
been  filled  by  the  person  to  whom  he  sent  the  order,  ®^  or  where  a  person  obtains 


One  person  cannot,  by  sending  goods  to  an- 
other, gain  thereby  the  right  to  treat  him  as 
a  buyer  because  he  fails  to  notify  the  sender 
that  he  will  not  buy,  unless  the  relation  be- 
tween the  parties  or  other  circumstances  im- 
pose a  duty  upon  the  receiver  to  speak. 
Hobbs  V.  Massasoit  Whip  Co.,  158  Mass.  194, 
33  N.  E.  495.  See  also  Contracts,  9  Cyc. 
258.  But  some  cases  hold  that  one  to  whom 
goods  have  been  sent  without  request  is  liable 
as  a  buyer  unless  within  a  reasonable  time 
he  returns  the  goods  or  notifies  the  sender 
that  he  will  not  accept  them.  Thompson  v. 
Douglass,  35  W.  Va.  337,  13  S.  E.  1015; 
Bartholomae  v.  Paull,  18  W.  Va.  771.  See 
also  Masterson  v.  Heitman,  38  Tex.  Civ.  App. 
476,  87  S.  W.  227;  Kingston  i\  Kincaid,  14 
Fed.  Cas.  No.  7,822,  1  Wash.  454. 

Retention  of  goods. —  Where  a  merchant 
who  received  goods  in  excess  of  those  ordered, 
on  remitting  the  price  of  the  latter,  wrote: 
"  Balance  of  goods  shipped  me  were  not 
ordered.  You  will  please  have  patience  until 
they  are  sold,  or  they  are  subject  to  your 
order,  if  you  prefer  it/'  his  retention  of  them 
for  several  years,  without  proof  that  he  sold 
them,  did  not  constitute  in  law  any  promise 
to  pay  for  them.  Goodwin  v.  Wells,  49  Ala. 
309. 

Question  for  jury. —  The  question  as  to  what 
is  a  reasonable  time  within  which  to  return 
goods  sent  with  the  invoices  to  one  who  did 
not  order  them,  or  to  notify  the  sender  that 
he  will  not  accept  them,  is  one  of  fact  for  the 
jury.    Bartholomae  v.  Paull,  18  W.  Va.  771. 

74.  See  Contracts,  9  Cyc.  243. 

Such  an  obligation  may  arise  when  goods 
are  delivered  under  a  contract  which  is  un- 
enforceable (see  Frauds,  Statute  of,  20 
Cyc.  245 ) ,  where  by  reason  of  mistake  there 
is  no  mutual  assent  (Baldwin  v.  Mildeberger, 
2  Hall  (N.  Y.)  196;  West  v.  De  W^ezele,  4 
F.  &  F.  596;  Keating  v.  Graham,  26  Ont. 
361),  or  where  a  person  into  whose  posses- 
sion goods  have  come  converts  them  (Water- 
man V.  Stimpson,  24  Vt.  508.  See  also  As- 
sumpsit, Action  of,  4  Cyc.  332). 

75.  See  Contracts,  9  Cyc.  388. 
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76.  See  infra,  II,  E,  8,  b. 

77.  See  infra,  II,  E,  8,  c. 

78.  See  infra,  II,  E,  8,  d. 

79.  See  Contracts,  9  Cyc.  443. 

80.  See  infra,  II,  E,  8,  e. 

81.  See  Drunkards,  14  Cyc.  1103;  Insane 
Persons,  22  Cyc.  1194. 

82.  See  supra,  II,  E,  1. 

83.  Benjamin  Sales,  §  50.  See,  generally. 
Contracts,  9  Cyc.  388. 

84.  Newberry  v.  Norfolk,  etc.,  E.  Co.,  133 
N.  C.  45,  45  S.  E.  356;  Wilson  v.  Windsor 
Foundry  Co.,  33  Nova  Scotia  21  [affirmed  in 
31  Can.  Sup.  Ct.  381].  See  also  Contracts, 
9  Cyc.  401. 

Where  seller  intends  sale  to  predecessor. — 

Where  a  firm  with  which  plaintiff  has  dealt 
has  dissolved  and  formed  itself  into  a  cor- 
poration, the  only  change  in  name  being  the 
omission  of  the  character  "  &,"  and  notice  of 
dissolution  was  published,  and  plaintiff's 
salesman  thereafter  sold  a  bill  of  goods,  at 
the  store  of  the  concern,  to  one  of  the  old 
partners,  and  the  goods  were  shipped  in  the 
partnership  name,  and  received  by  the  cor- 
poration, there  has  been  no  sale  to  the  cor- 
poration. Roof  Morrisson,  37  111.  App.  37. 
And  see  Buffalo  Consumers'  Ice  Co.  v.  Web- 
ster, 32  N.  Y.  App.  Div.  592,  53  N.  Y.  Suppl.  56. 

Belief  of  seller  as  to  identity. — ^Where  plain- 
tiff sold  goods  to  defendant's  son  who  bore 
the  same  name  and  had  purchased  his  busi- 
ness and  conducted  it  under  the  former  name, 
but  plaintiff  had  not  before  dealt  with  de- 
fendant, and  did  not  rely  upon  his  reputed 
responsibility,  no  fraud  being  shown,  defend- 
ant was  not  liable.  Preston  v.  Foellinger, 
24  Fed.  680.  But  where  goods  sold  were 
used  in  repairing  a  machine  belonging  to  a 
partnership  consisting  of  defendants  and  K, 
and  it  appeared  that  plaintiff  did  not  know 
of  the  partnership  but  had  had  dealings  with 
defendants  and  had  the  right  to  suppose  the 
goods  were  for  defendants  the  latter  were 
liable.  Tanner  v.  Townsend,  4  Colo.  App. 
543,  36  Pac.  908. 

85.  Fox  V.  Tabel,  66  Conn.  397,  34  Atl. 
101;  Boston  Ice  Co.  v.  Potter,  123  Mass.  28, 
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goods  by  fraudulently  impersonating  a  third  person  to  whom  the  owner  supposes 
he  is  selling/^  or  by  pretending  to  be  the  agent  of  a  third  person  to  whom  the 
owner  supposes  he  is  selling. 

(ill)  Mistake  as  to  Thing  Sold  —  (a)  Existence  of  Thing  Sold.  Where 
the  parties  purport  to  sell  specific  goods,  and  the  goods  without  the  knowledge 
of  the  parties  have  ceased  to  exist  at  the  time  when  the  agreement  is  made,  the 
agreement  is  void.^^ 

(b)  Identity  of  Thing  Sold.  Where  the  seller  understands  that  he  is  selling 
one  thing  and  the  buyer  understands  that  he  is  buying  another  thing,  there  is 
no  contract  of  sale.^^ 

(c)  Unknown  Thing  Contained  in  Thing  Sold.  The  sale  of  a  thing  which 
unknown  to  the  seller  contains  another  article  concealed  in  it  is  not  a  sale  of  that 
article. 

(d)  Mistake  as  to  Quantity.  Where  there  is  a  contract  for  the  sale  of  specific 
goods,  mistakenly  estimated  to  comprise  a  certain  quantity,  and  the  actual  quan- 
tity is  materially  more  or  less  than  the  estimated  quantity,  there  is  no  mutual  assent. 

(e)  Mistake  as  to  Nature  and  Qualities.    If  the  parties  are  agreed  as  to  the 


25  Am.  Rep.  9;  Winchester  v.  Howard,  97 
Mass.  303,  93  Am.  Dee.  93;  Bushnell  v. 
Chamberlain,  44  Nebr.  751,  62  N.  W.  1114; 
Randolph  Iron  Co.  v.  Elliott,  34  N.  J.  L.  184. 

Notice  to  buyer  before  goods  are  appro- 
priated.—  Where  goods  are  ordered  of  one 
person  and  supplied  by  another,  and  notice 
is  given  to  the  buyer  after  delivery  but  be- 
fore the  goods  are  appropriated,  he  will  be 
liable  upon  an  implied  agreement;  and  if 
it  is  so  given  by  letter  or  on  the  invoice,  he 
cannot  escape  liability  on  the  ground  that 
he  did  not  see  it  through  inattention.  Barnes 
V.  Shoemaker,  112  Ind.  512,  14  N.  E.  367. 

86.  Loeffel  v.  Pohhnan,  47  Mo.  App.  574; 
Cundy  v.  Lindsay,  3  App.  Cas.  459,  14  Cox 
C.  C.  93,  47  L.  J.  Q.  B.  481,  38  L.  T.  Rep. 
N.  S.  573,  26  Wkly.  Rep.  406.  See  also  ^]d- 
munds  v.  Merchants'  Despatch  Transp.  Co., 
135  Mass.  283. 

87.  Illinois. —  La  Salle  Pressed  Brick  Co. 
r.  Coe,  65  111.  App.  619. 

Indiana. —  Peters  Box,  etc.,  Co.  V.  Lesh, 
119  Ind.  98,  20  N.  E.  291,  12  Am.  St.  Rep. 
367 ;  Alexander  v.  Swackhamer,  105  Ind.  81, 
4  N.  E.  433,  5  N.  E.  908,  55  Am.  Rep.  180. 

Kentucky. —  Howe  f.  Combs,  38  S.  W.  1052, 
18  Ky.  L.  Rep.  1002. 

Massachusetts. —  Rodliff  v.  Dallinger,  141 
Mass.  1,  4  N".  E.  805,  55  Am.  Rep.  439;  Moody 
V.  Blake,  117  Mass.  23,  19  Am.  Rep.  394. 

New  York.— Kentz  v.  Miller,  94  N.  Y.  64. 
See  also  Kinsey  v.  Leggett,  71  N.  Y.  387. 

Ohio. —  Hamet  v.  Letcher,  37  Ohio  St.  356, 
41  Am.  Rep.  519. 

Pennsylvania. —  Barker  v.  Dinsmore,  72 
Pa.  St.  427,  13  Am.  Rep.  697. 

Vermont. —  McCrillis  v.  Allen,  57  Vt.  505. 

England. —  Hardman  v.  Booth,  1  H.  &  C. 
803,  9  Jur.  N.  S.  81,  32  L.  J.  Exch.  105,  7 
L.  T.  Rep.  N.  S.  638,  11  Wkly.  Rep.  239; 
Higgins  V.  Burton,  26  L.  J.  Exch.  342,  5 
Wkly.  Rep.  683. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  63. 

88.  See  supra,  II,  C,  2. 

Mutual  mistake  as  to  the  existence  of  the 
goods  at  a  particular  place,  where  the  par- 
ties would  not  have  entered  into  the  agree- 


ment had  the  actual  situation  of  the  goods 
been  known,  will  avoid  the  agreement. 
Ketchum  v.  Catlin,  21  Vt.  191. 

89.  Saltus  V.  Pruyn,  18  How.  Pr.  (N.  Y.) 
512.    See  also  Contracts,  9  Cyc.  398. 

Illustrations. —  Where  two  things  have  the 
same  name  and  the  buyer  means  one  and  the 
seller  the  other  (Raffles  v.  Wichelhausand,  2 
H.  &  C.  906,  33  L.  J.  Exch.  160),  or  the 
seller  having  goods  of  two  sorts  undertakes 
to  sell  goods  of  one  sort  which  he  mistakenly 
supposes  are  in  a  particular  package  and  the 
parties  agree  upon  a  sale  of  the  goods  in  that 
package  (Harvey  v.  Harris,  112  Mass.  32; 
Sheldon  v.  Capron,  3  R.  I.  171),  or  a  mis- 
take arises  by  fault  of  a  broker  who  makes 
the  sale  arid  describes  a  different  article  to 
each  party  (Thornton  v.  Kempster,  1  Marsh. 
355,  5  Taunt.  786,  15  Rev.  Rep.  658,  1  E.  C.  L. 
402),  there  is  no  contract  of  sale. 

If  the  description  does  not  admit  of  two 
meanings,  the  fact  that  one  party  thought 
it  was  something  else  does  not  affect  the 
agreement.  Brewington  v.  Mesker,  51  Mo. 
App.  348;  Montgomery  v.  Ricker,  43  Vt.  165. 
See  also  Contracts,  9  Cyc.  398. 

90.  Arkansas. —  Ray  Light,  34  Ark.  421. 
Indiana. —  Bowen  v.  Sullivan,  62  Ind.  281, 

30  Am.  Rep.  172. 

Maine. —  Livermore  v.  White,  74  Me.  452, 
43  Am.  Rep.  600. 

Pennsylvania. —  Hutchmacher  v.  Harris,  38 
Pa.  St.  491,  80  Am.  Dec.  502. 

Rhode  Island. —  Durfee  r.  Jones,  11  R.  I. 
588,  23  Am.  Rep.  528. 

England. —  Merry  v.  Green,  10  L.  J.  M.  C. 
154,  7  M.  &  W.  323. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  63. 

Delivery  by  mistake  of  other  goods  than 
those  agreed  to  be  sold  passes  no  title. 
Gardner  v.  Lane,  9  Allen  (Mass.)  492,  85 
Am.  Dec.  779. 

91.  Scott  r.  Warner,  2  Lans.  (N.  Y.)  49; 
Wheadon  v.  Olds,  20  Wend.  (N.  Y.)  174; 
Watkins  r.  Elliott,  28  Gratt.  (Va.)  374:  Cox 
V.  Prentice,  3  M.  &.  S.  344,  16  Rev.  Rep.  i288. 
And  see  Sheffield  v.  Hamlin,  26  Hun  (N.  Y.) 
237. 

[II,  E,  8,  b,  (III),  (e)] 
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thing  to  be  sold  and  the  terms  of  the  contract,  the  agreement  is  complete,  not- 
withstanding they  may  be  totally  mistaken  in  the  motive  which  induced  the 
assent,  as  where  the  buyer  mistakenly  believes  that  the  thing  will  answer  a  certain 
purpose.''^  The  mere  fact  that  the  thing  failed  to  possess  the  value,  qualities, 
or  collateral  attributes  which  the  parties  believed  it  to  possess  does  not  render 
the  agreement  incomplete. 

(iv)  Mistake  as  to  Price  or  Terms.  If  the  offer  is  stated  in  such  terms 
that  the  offeree  understands  one  price,  while  the  offerer  means  another,  the  parties 
are  never  ad  idem,  and  there  is  no  agreement.^*  So  if  the  misunderstanding 
arises  in  the  same  manner  as  to  other  terms  of  the  agreement,®^  or  if  the  offerer 


Partial  rescission. —  Where  defendant  sold 
plaintiff  trees  standing  on  certain  land,  and 
there  was  a  mutual  mistake  as  to  the  bound- 
aries, plaintiff  was  not  entitled  in  equity  to 
a  rescission  of  the  entire  contract,  but  to  an 
allowance  pro  rata  for  the  trees  on  the  land 
which  proved  not  to  be  defendant's.  Hamilton 
V.  McAlister,  49  S.  C.  .230,  27  S.  E.  63. 

The  fact  that  the  buyer  ordered  more  goods 
than  he  intended  is  immaterial  (Shrimpton 
V.  Brice,  102  Ala.  655,  15  So.  452;  Coats  v. 
Early,  46  S.  C.  220,  24  S.  E.  305;  Coates  v. 
Buck,  93  Wis.  128,  67  N.  W.  23),  unless  the 
order  was  procured  by  fraud  (Shrimpton  v. 
Rosenbaum,  106  Mich.  68,  63  N.  W.  1011). 

92.  Ollivant  v.  Bayley,  5  Q.  B.  288,  Dav. 

6  M.  373,  7  Jur.  1130,  13  L.  J.  Q.  B.  34,  48 
E.  C.  L.  288;  Prideaux  v.  Bunnett,  1  C.  B. 
N.  S.  613,  87  E.  C.  L.  613;  Chanter  v.  Hop- 
kins, 1  H.  &  H.  377,  3  Jur.  58,  8  L.  J.  Exch. 
14,  4  M.  &  W.  399. 

93.  il/art/Zawc?.— Wheat  v.  Cross,  31  Md. 
99,  1  Am.  Rep.  28,  mutual  mistake  as  to 
condition  of  horse. 

Massachusetts. —  Hecht  v.  Batcheller,  147 
Mass.  335,  17  N.  E.  651,  9  Am.  St.  Rep.  708, 
mutual  mistake  as  to  solvency  of  maker  of 
note  bought  through  broker. 

Michigan. —  Miller  v.  Brooks,  109  Mich. 
174,  m  N.  W.  1092.  But  see  Sherwood  v. 
Walker,  66  Mich.  568,  33  N.  W.  919,  11  Am. 
St,  Rep.  531,  where  the  subject  of  sale  was 
a  blooded  cow,  believed  by  the  parties  to  be 
barren,  and  hence  worth  only  eighty  dollars, 
which  was  the  price.  Before  the  time  for 
delivering  the  seller  discovered  that  the  cow 
was  with  calf,  and  hence  worth  not  less  than 
seven  hundred  and  fifty  dollars.  It  was  held 
that  the  seller  could  rescind  on  the  ground 
that  the  mistake  went  to  the  substance  of 
the  agreement. 

Mississippi. —  Sample  V.  Bridgforth,  72 
Miss.  293,  16  So.  876. 

New  Yorfc.— Taylor  v.  Fleet,  4  Barb.  95. 

Pennsylvania. —  Sankey  v.  Mifflinburg  First 
Nat.  Bank,  78  Pa.  St.  48. 

Wisconsin. —  Wood  v.  Boynton,  64  Wis.  265, 
25  N.  W.  42,  54  Am.  Rep.  610,  holding  that 
where  a  woman  sold  a  stone  for  one  dollar 
to  a  jeweler,  both  being  ignorant  of  its  value, 
and  it  proved  to  be  a  valuable  diamond,  she 
could  not  rescind. 

England. —  Barr  v.  Gibson,  1  H.  &  N.  70, 

7  L.  J.  Exch.  124,  3  M.  &  W.  390. 
Canada. —  Baker  v.  Lyman,  38  U.  C.  Q.  B. 

498. 
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See  43  Cent.  Dig.  tit.  "Sales,"  §  63;  and 
CoNTEACTS,  9  Cyc.  395,  397. 

If  the  buyer  thinks  he  is  being  promised 
goods  possessing  a  certain  quality  or  attri- 
bute which  they  do  not  in  fact  possess,  and 
the  seller  knows  that  the  buyer  so  thinks, 
there  is  no  agreement.  Smith  v.  Hughes, 
L.  R.  6  Q.  B.  597,  40  L.  J.  Q.  B.  221,  25 
L.  T.  Rep.  N.  S.  329,  19  Wkly.  Rep.  1059, 
holding  that  where  the  buyer  had  agreed  to 
buy  oats,  thinking  they  were  old  oats, 
whereas  they  were  new  oats,  the  mere  fact 
that  the  seller  knew  that  the  buyer  so  thought 
was  not  enough  to  avoid  the  sale.  To  have 
such  effect  the  seller  must  have  known  that 
the  buyer  thought  he  was  being  promised  old 
oats.  And  see  Gill  v.  McDowell,  [1903]  2  Ir. 
463.    See  also  Contracts,  9  Cyc.  396. 

Mistake  in  description. —  A  mere  mistake 
without  bad  faith  in  the  description  of  the 
brand  on  flour  barrels  does  not  avoid  the 
contract  where  the  quality  of  the  flour  de- 
livered was  the  same  as  that  bearing  the 
brand  described.  Bertram  v.  Lyon,  3  Fed. 
Cas.  No.  1,362,  McAllister  53  [affirmed  in 
61  U.  S.  149,  15  L.  ed.  847]. 

94,  California. —  Peerless  Glass  Co.  v.  Pa- 
cific Crockery,  etc.,  Co.,  121  Cal.  641,  54  Pac. 
101;  Rovengo  v.  Defferari,  40  Cal.  459. 

Illinois.— Rniplej  v.  Daggett,  74  111.  351. 

Indiana. —  Mummenhoff  v.  Randall,  19  Ind. 
App.  44,  49  N.  E.  40. 

Wisconsin. —  Harran  v.  Foley,  02  Wis.  584, 
22  N.  W.  837. 

United  States. —  Greene  v.  Bateman,  10 
Fed.  Cas.  No.  5,762,  2  Woodb.  &  M.  359. 

^/n^rZawt^.— Phillips  v.  Bistolli,  2  B.  &  C. 
511,  3  D.  &  R.  822,  2  L.  J.  K.  B.  0.  S.  116, 
26  Rev.  Rep.  433,  9  E.  C.  L.  225. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  63;  and 
Contracts,  9  Cyc.  398. 

Immaterial  mistake. —  Where  an  agreement 
is  made  by  a  debtor  with  several  creditors, 
by  which  he  is  to  be  released  from  all  their 
claims,  and  he  is  to  convey  his  property  to 
one  of  them,  who  is  to  pay  the  indebtednese 
to  the  others,  the  fact  that  the  buyer's  agree- 
ment with  the  other  creditors  is  that  he  will 
pay  their  claims  out  of  the  proceeds  of  the 
property,  while  the  seller  understands  that 
the  buyer  assumed  the  claims  absolutely,  is 
not  a  material  mistake  affecting  the  sale,  as 
in  either  ease  the  seller  gets  his  release,  and 
the  buyer  the  goods.  Lowenstein  v.  Goodbar, 
69  Miss.  808,  13  So.  860. 

95.  Singer  v.  Grand  Rapids  Match  Co.,  117 
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makes  a  mistake  in  stating  the  price  and  the  offeree  is  aware  of  it,''^  there  is  no 
contract.  But  if  the  mistake  of  the  one  is  not  known  to  the  other,  it  can  have 
no  effect  on  the  contract.''^  The  misunderstanding  of  a  term  of  trade  by  one 
of  the  parties  cannot  affect  the  rights  of  the  other. 

(v)  Effect  of  Signing  Contract  Without  Reading.  A  person  may 
not  avoid  a  contract  of  sale  which  he  has  signed  on  the  ground  that  he  was  ignorant 
of  its  terms  if  he  signed  without  reading  it/^  or  if,  being  unable  to  read,  he  signed 
it  without  having  it  read.^  If,  however,  a  trick  is  used  to  substitute  another 
instrument  for  the  one  he  intended  to  sign,  his  signature  has  no  legal  effect.^  And, 
if  he  is  induced  to  sign  by  the  fraudulent  misrepresentation  of  the  other  party, 
he  may  avoid  the  contract.^ 

e.  Misrepresentation.  As  a  rule  an  innocent  misrepresentation  of  a  fact  has 
no  effect  upon  a  sale  or  a  contract  to  sell,*  unless  the  representation  is  a  condition 
in  the  contract,^  or  amounts  to  a  warranty.^ 

d.  Fraud  —  (i)  In  General  —  (a)  What  Constitutes  Fraud.  Fraud  is  a  false 
representation  of  a  fact,  made  with  knowledge  of  its  falsity,  or  recklessly,  without 
belief  in  its  truth,  with  the  intention  that  it  shall  be  acted  upon  by  the  complaining 
party,  and  actually  inducing  him  to  act  upon  it  to  his  injury.'^  Fraud  renders 
a  sale  or  a  contract  to  sell  voidable;  ^  and  the  same  state  of  facts  which  is  ground 


Ga.  86,  43  S.  E.  755  (quantity  ordered)  ; 
Hogue  V.  Mackey,  44  Kan.  277,  24  Pac.  477 
(time  of  payment)  ;  Pittsburg,  etc.,  Coal  Co., 
V.  Slack,  42  La.  Ann.  107,  7  So.  230  (time 
when  sale  is  to  take  effect)  ;  Concord  Coal 
Co.  V.  Ferrin,  71  N.  H.  33,  51  Atl.  283,  93 
Am.  St.  Rep.  496  (holding  that  where  a 
debtor  to  defendant  told  him  that  he  would 
cause  plaintiff  to  furnish  defendant  a  ton  of 
coal  for  application  on  his  indebtedness,  and 
the  debtor  notified  plaintiff  that  defendant 
wanted  a  ton  of  coal,  without  stating  the 
arrangement,  and  the  coal  was  delivered  and 
charged  by  plaintiff  to  defendant,  who  used 
it  and  credited  its  value  on  the  debtor's  ac- 
count, there  was  no  contract,  because  of 
mutual  mistake  as  to  payment) . 

96.  Cunningham  Mfg.  Co.  v.  Rotograph  Co., 
30  App.  Cas.  (D.  C.)  524;  Everson  v.  Inter- 
national Granite  Co.,  65  Vt.  658,  27  Atl.  320; 
Hume  V.  U.  S.,  132  U.  S.  406,  10  S.  Ct.  134, 
33  L.  ed.  393. 

Implied  agreement. —  If  the  buyer,  after  be- 
ing informed  of  the  mistake,  receives  and 
disposes  of  the  goods,  he  will  be  liable  at 
the  price  intended  to  be  quoted.  Mummen- 
hbff  V.  Randall,  19  Ind.  App.  44,  49  N.  E.  40. 

97.  Star  Glass  Co.  v.  Longley,  64  Ga.  576; 
Abey  v.  Bennett,  10  Ind.  478;  Griffin  v. 
O'Neil,  47  Kan.  116,  27  Pac.  826,  48  Kan. 
117,  29  Pac.  143;  Scott  v.  Hall,  60  N.  J. 
Eq.  451,  46  Atl.  611  [reversing  58  N.  J.  Eq. 
42,  43  Atl.  50]. 

Mistake  of  telegraph  company. —  Where  the 
mistake  is  due  to  the  error  of  a  telegraph 
company  in  transmitting  the  offer,  and  the 
offeree  accepts  in  ignorance  of  the  mistake, 
the  offerer  is  bound,  he  being  responsible  for 
the  correct  transmission  of  the  message. 
Western  Union  Tel.  Co.  v.  Flint  River  Lum- 
ber Co.,  114  Ga.  576,  40  S.  E.  815,  88  Am. 
St.  Rep.  26;  Ayer  v.  Western  Union  Tel  Co., 
79  Me.  493,  10  Atl.  495,  1  Am.  St.  Rep.  353; 
Postal  Tel.  Cable  Co.  v.  Akron  Cereal  Co., 


23  Ohio  Cir.  Ct.  516.  The  rule  is  otherwise 
in  jurisdictions  where  the  rule  prevails  tliat 
the  sender  is  not  responsible  for  the  correct 
transmission  of  the  telegram.  Postal  Tel. 
Cable  Co.  v.  Schaefer,  110  Ky.  907,  6'2  S.  W. 
1119,  23  Ky.  L.  Rep.  344;  Pegram  v.  West- 
ern Union  Tel.  Co.,  100  N.  C.  28,  6  S.  E. 
770,  6  Am.  St.  Rep.  557.  See  also  Conteacts, 
9  Cyc.  295. 

98.  Soper  v.  Tyler,  77  Conn.  104,  58  Atl. 
699. 

99.  Wilde  v,  Johnson  Laboratories,  132 
Ala.  268,  31  So.  715;  History  Co.  f.  Dougherty, 
3  Ariz.  387,  29  Pac.  649;  Gage  v.  Phillips, 
21  Nev.  150,  26  Pac.  60,  37  Am.  St.  Rep. 
494;  Hallwood  Cash  Register  Co.  V.  Green- 
berger,  90  N.  Y.  Suppl.  361.  See  also  Con- 
tracts, 9  Cyc.  388. 

1.  See  Contracts,  9  Cvc.  390. 

2.  See  Contracts,  9  Cyc.  390. 

3.  See  infra,  II,  E,  8,  d,  (i),  (i). 

4.  See  infra,  II,  E,  8,  d,  (i),  (d)  ;  and 
Contracts,  9  Cyc.  408. 

An  innocent  misrepresentation  of  a  mate- 
rial fact  may,  however,  be  ground  for  relief 
in  equity.  Seeberger  v.  Hobert,  55  Iowa  756, 
8  N.  W.  482;  Carter  v.  Cole,  (Tex.  Civ.  App. 
1897)  42  S.  W.  369.  See  also  Contracts,  9 
Cyc.  408. 

5.  See  Contracts,  9  Cyc.  408. 

6.  See  Contracts,  9  Cyc.  408. 

7.  See  Contracts,  9  Cyc.  411. 

8.  Arkansas. —  Hamilton  v.  Ford,  46  Ark. 
245. 

Colorado. —  Pike's  Peak  Paint  Co.  r. 
Masury,  19  Colo.  App.  286,  74  Pac  796. 

Indiana.— BeW  r.  Cafferty,  21  Ind.  411. 

Maine. — Ayers  f.  Hewett,  19  Me.  281. 

Minnesota. —  Cochran  r.  Stewart,  21  ^Minn. 
435. 

Neio  HampsJiire. —  Kingsbury  r.  Smith,  13 
N.  H.  109. 

Neio  Jersey. —  Bvard  ?'.  Holmes,  33  N.  J.  L. 
119;  Hicks  "i?.  Cainpbell.  19  X.  J.  Fq.  183. 
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for  avoidance  of  the  contract  may  also,  although  not  necessarily,  give  rise  to  an 
action  for  deceit.^ 

(b)  Representation  Must  Be  of  Fact.  As  a  rule  the  representation  must  be 
of  fact,  as  distinguished  from  opinion,^^  intention,"  or  matter  of  law.^^ 

(c)  Failure  to  Disclose  Facts.  As  a  rule  the  mere  failure  of  a  party  to  a  con- 
tract to  disclose  facts  does  not  constitute  fraud,  but  the  failure  to  disclose  must 
be  accompanied  by  an  active  attempt  to  deceive. 

(d)  Knowledge  and  Intent  —  (1)  Knowledge.  A  false  representation  made 
without  knowledge  of  its  falsity  is  not  as  a  rule  fraudulent,^*  but  a  misrepre- 
sentation is  fraudulent  if  made  recklessly  without  knowledge  whether  it  be  true 
or  false. And  it  is  generally  held  that  an  unquaHfied  statement  of  a  material 
fact  implies  a  representation  of  knowledge,  and  that  if  the  representation  be  false 
it  is  fraudulent. 


"New  York. —  Hunter  v.  Hudson  River  Iron, 
etc.,  Co.,  20  Barb.  493;  Matteawan  Co.  v. 
Bent  ley,  13  Barb.  641. 

Rhode  Island. —  Fleming  v.  Hanley,  21  R.  I. 
141,  42  Atl.  520. 

England. —  Clough  f.  London,  etc.,  R.  Co., 
L.  R.  7  Exch.  26,  41  L.  J.  Exch.  17,  25  L.  T. 
Rep.  N.  S.  708,  20  Wkly.  Rep.  189. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  85,  100; 
and  Contracts,  9  Cyc.  431. 

9.  See  Fraud,  20  Cyc.  10. 

10.  See  infra,  II,  E,  8,  d,  (il),  (b)  ;  and 
Contracts,  9  Cyc.  416. 

11.  Ayres  v.  Blevins,  28  Ind.  App.  101,  62 
N.  E.  305;  Witt  v.  Cuenod,  9  N.  M.  143,  50 
Pac.  328.  See  also  infra,  II,  E,  8,  d,  (ill), 
(d)  ;  Contracts,  9  Cyc.  418. 

12.  See  Contracts,  9  Cyc.  420. 

13.  See  infra,  II,  E,  8,  d,  (ii),  (a);  and 
Contracts,  9  Cyc.  412. 

14.  Alabama. —  Herring  f.  Skaggs,  62  Ala. 
180,  34  Am.  Rep.  4. 

Arkansas. —  Plant  V.  Condit,  22  Ark.  454. 
Illinois. —  Taylor  f.  Warren,  27  111.  App. 
655. 

Indiana. —  Humphreys  v.  Comline,  8  Blackf. 
516. 

Kentucky. —  Stewart  v.  Dougherty,  3  Dana 
479. 

Maine. —  Bryant  v.  Crosby,  36  Me.  562,  58 
Am.  Dec.  767. 

Massachusetts. —  Morse  v.  Dearborn,  109 
Mass.  593;  King  v.  Eagle  Mills,  10  Allen 
548. 

Michigan. —  Horner  v.  Fellows,  1  Dougl.  51. 
But  see  Totten  r.  Burhans,  91  Mich.  495, 
499,  51  K  W.  1119,  where  it  is  said:  "The 
rule  of  law  is  well  settled  in  this  State  .  .  . 
that  it  is  immaterial  whether  a  false  repre- 
sentation is  made  innocently  or  fraudulently, 
if,  by  its  means,  the  plaintiff  is  injured." 
See  also  Ripley  v.  Case,  86  Mich.  261,  49 
N.  W.  46;  Mooney  v.  Davis,  75  Mich.  188, 
42  N.  W.  802,  13  Am.  St.  Rep.  425;  Baugh- 
man  v.  Gould,  45  Mich.  481,  8  N.  W.  73. 

Mississippi. —  Mizell  v.  Sims,  39  Miss.  331. 

Missouri. —  Peers  v.  Davis,  29  Mo.  184. 

Neiv  York. —  Jones  v.  Allan,  13  Misc.  442, 
35  N.  Y.  Suppl.  527. 

North  Carolina. — Caudle  v.  Fallen,  98  N.  C. 
•  411,  4  S.  E.  40. 

Pennsylvania. — Kimmel  r.  Lichty,  3  Yeates 
262;  Hardy  v.  Anderson,  7  Kulp  396. 
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Tennessee. —  Ruohs  v.  Chattanooga  Third 
Nat.  Bank,  94  Tenn.  57,  28  S.  W.  303. 

Virginia. —  Mason  v.  Chappell,  15  Gratt. 
572. 

United  States. —  Thomson-Houston  Electric 
Co.  V.  Brush-Swan  Electric  Light,  etc.,  Co., 
31  Fed.  535. 

England. —  Collins  v.  Evans,  5  Q.  B.  820, 
48  E.  C.  L.  820;  Ormrod  v.  Huth,  14  L.  J. 
Exch.  366,  14  M.  &  W.  651. 

See  42  Cent.  Dig.  tit.  "Sales,"  §  66;  and 
Contracts,  9  Cyc.  421. 

Compare  Terhune  v.  Dever,  36  Ga.  648, 
holding  that,  by  statute,  misrepresentation 
of  a  material  fact,  whether  intentional  or 
by  mistake,  if  it  actually  deceives,  is  legal 
fraud,  which  will  vitiate  a  sale. 

15.  Alahania. —  Blackman  i'.  Johnson,  35 
Ala.  252;  Atwood  v.  Wright,  29  Ala.  346; 
Burnett  v.  Stanton,  2  Ala.  181. 

Georgia. —  Smith  v.  Newton,  59  Ga.  113. 
Kentucky. —  Foard  v.   McComb,   12  Bush 
723. 

Maine. —  Wheelden  v.  Lowell,  50  Me.  499. 
Massachusetts. —  Nettleton  v.   Beach,  107 
Mass.  499. 

Neio  Jersey. —  Cowley  v.  Smyth,  46  N.  J.  L. 
380,  50  Am.  Rep.  432. 

New  York. —  Hammond  v.  Pennock,  61 
N.  Y.  145;  Meyer  v.  Amidon,  45  N.  Y.  169. 

OMo.— Parmlee  v.  Adolph,  28  Ohio  St.  10. 

United  States. —  Patent  Title  Co.  v.  Strat- 
ton,  95  Fed.  745. 

England. —  Reese  River  Silver  Min.  Co.  v. 
Smith,  L.  R.  4  H.  L.  64,  39  L.  J.  Ch.  849, 
17  Wkly.  Rep.  1024;  Weir  v.  Bell,  3  Ex.  D. 
238,  242,  47  L.  J.  Exch.  704,  38  L.  T.  Rep. 
N.  S.  929,  26  Wkly.  Rep.  746. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  66;  and 
Contracts,  9  Cyc.  422. 

16.  Alabama. —  Perry  v.  Johnston,  59  Ala. 
648;  Sledge  v.  Scott,  56  Ala.  202. 

California. —  Spreckels  v.  Gorrill,  152  Cal. 
383,  92  Pac.  1011. 

Georgia. —  Newman  v.  H.  B.  Claflin  Co., 
107  Ga.  89,  32  S.  E.  943. 

Illinois. —  Borders  v.  Kattleman,  142  111. 
96,  31  N.  E.  19;  Ruff  v.  Jarrett,  94  111.  475; 
Allen  V.  Hart,  72  111.  104;  Ellefritz  v.  Tay- 
lor, 84  111.  App.  396. 

Indiana. —  Matlock  v.  Todd,  19  Ind.  130; 
Timmis  v.  Wade,  5  Ind.  App.  139,  31  N.  E. 
827. 
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(2)  Intent.  To  render  a  representation  fraudulent  it  must  have  been  made 
with  the  intention  that  it  should  be  acted  on  by  the  injured  party/ ^  If  the  repre- 
sentation be  made  with  knowledge  of  its  falsity  or  recklessly  without  knowledge  of 
its  truth,  it  is  innnaterial  whether  the  party  making  it  intended  to  defraud  or  not.^^ 

(e)  Communication  of  Representation.  A  false  representation  made  to  a 
third  person  is  not  fraudulent  unless  it  be  made  for  the  purpose  of  being  com- 
municated to  the  other  part}^;^'^  but  if  it  be  made  Avitli  the  intention  of  being 
communicated  to  the  other  party,  and  it  is  actually  connnunicated,  the  effect  is 
the  same  as  if  made  to  him  directly. X  j)erson  may  be  bound  by  the  represen- 
tation of  his  agent,^^  or  of  one  to  whom  he  refers  the  other  party  for  information.'-'^ 
Acquiescence  in  a  misrepresentation  made  by  another,  the  falsity  of  which  is 
known  to  a  party  who  acquiesces  therein,  is  sufficient  to  constitute  fraud. 

(f)  Materiality  of  Representation.  The  representation  must  be  material,  that 
is,  it  must  have  been  an  inducement  to  the  contract.^*    A  representation  is  material 


Kentucky. —  Phelps  v.  Quinn,  1  Bush  375; 
Thomas  f.  McCann,  4  B.  Mon.  601. 

Massachusetts. —  Litchfield  v.  Hutchinson, 
117  Mass.  195;  Hazard  v.  Irwin,  18  Pick. 
95. 

Missouri. —  Dulaney  v.  Rogers,  64  Mo.  201. 

Nebraska. —  Olcott  r.  Bolton,  50  Nebr.  779, 
70  N.  W.  366;  Foley  r.  Holtry,  43  Nebr.  133, 
61  X.  W.  120. 

Xew  York. —  Marsh  v.  Talker,  40  N.  Y. 
562 ;  Schoeneman  v.  Chamberlin,  55  N.  Y. 
App.  Div.  351,  67  N.  Y.  Suppl.  284;  Brown 
V.  Tuttle,  66  Barb.  169;  Elwell  v.  Chamber- 
lain, 2  Bosw.  230. 

OMo.— King  V.  Hopkins,  13  Ohio  Cir.  Ct. 
305,  7  Ohio  Cir.  Dec.  362. 

Tennessee. —  Young  v.  Forgey,  4  Hayw,  10. 

Texas. —  Ross-Armstrong  Co.  v.  Shaw,  ( Civ. 
App.  1905)  113  S.  W.  558;  Jesse  French 
Piano,  etc.,  Co.  v.  Nolan,  38  Tex.  Civ.  App. 
395,  85  S.  W.  821;  Cabaness  v.  Holland,  19 
Tex.  Civ.  App.  383,  47  S.  W.  379. 

Vermont. —  Cabot  V.  Christie,  42  Vt.  121, 
1  Am.  Rep.  313. 

United  States.— Turner  v.  Ward,  154  U.  S. 
618,  14  S.  Ct.  1179,  23  L.  ed.  391. 

See  43  Cent.-  Dig.  tit.  "  Sales,"  §  66. 

In  some  jurisdictions,  however,  it  is  held 
that  a  statement  made  in  the  honest  belief 
that  it  is  true  is  not  fraudulent,  notwith- 
standing the  absence  of  reasonable  grounds 
for  believing  it  true.  Standard  Horseshoe 
Co.  V.  O'Brien,  91  Md.  751,  46  Atl.  346. 
See  also  Contracts,  9  Cyc.  423. 

17.  Maine. —  Cross  r.  Peters,  1  Me.  376,  10 
Am.  Dec.  78. 

Minnesota. —  Holt  r.  Sims,  94  Minn.  157, 
102  N.  W.  386. 

NeiD  York. —  Estev  Mfg.  Co.  v.  Waring,  7 
N.  Y.  St.  775. 

Pennsylvania. —  Zineman  v.  Harris,  6  Pa. 
Super.  Ct.  303. 

United  States. —  Marshall  v.  Hubbard,  117 
U.  S.  415,  6  S.  Ct.  806,  29  L.  ed.  919. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  66;  and 
Contracts,  9  Cyc.  424. 

1&.  Arkansas. —  Stephenson  v.  Weathersby, 
(1898)  45  S.  W.  987. 

Illinois. —  Case  v.  Ayers,  65  111.  142;  Reed 
V.  Pinney,  35  111.  App.  610. 

Netv  Jersey. —  Cowley  r.  Smyth,  46  N,  J.  L. 
380,  50  Am."  Rep.  432." 
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New  York. —  Hammond  v.  Pennock,  61 
N.  Y.  145;  Whitcomb  v.  Salsman,  16  How. 
Pr.  533. 

England. —  Peek  v.  Gurney,  L.  R.  6  H,  L. 
377,  43  L.  J.  Ch.  19,  22  Wkly.  Rep.  29; 
Polhill  V.  Walter,  3  B.  &  Ad.  114,  23  E.  C.  L. 
59. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  66 ;  and 
Contracts,  9  Cyc.  425. 

19.  Smith  V.  Newton,  59  Ga.  113.  See  also 
Contracts,  9  Cyc.  424. 

20.  Walker  v.  Anglo-American  Mortg.,  etc., 
Co.,  72  Hun  (N.  Y.)  334,  25  N.  Y.  Suppl. 
432. 

21.  Light  V.  Jacobs,  183  Mass.  206,  66 
N.  E.  799;  Simonds  v.  Cash,  136  Mich.  558, 
99  N.  W.  754.  See  also  Principal  and 
Agent,  31  Cyc.  1582. 

Seller's  agent  colluding  with  joint  pur- 
chaser.—  A  purchaser  was  induced  by  false 
representations  of  a  joint  purchaser  to  pay 
a  greater  sum  for  a  third  interest  in  patents 
assigned  by  defendants  than  they  asked  for 
the  entire  interest,  such  joint  purchaser  re- 
ceiving a  two-thirds  interest  without  expense. 
Defendants'  financial  agent  drew  the  assign- 
ments in  accordance  with  the  directions  given 
by  the  joint  purchaser,  and  in  the  presence 
of  one  of  defendants  delivered  the  assign- 
ments, receiving  from  the  purchasers  pay- 
ment for  their  respective  interest.  Subse- 
quently the  joint  purchaser  received  from 
such  agent  the  amount  which  he  had  paid. 
The  agent  knew  the  consideration,  and  stated 
that  he  was  surprised  to  receive  the  two-thirds 
payment  from  the  joint  purchaser,  but  kept 
quiet.  It  was  held  sufficient  to  show  that 
defendants,  through  their  agent,  assisted  in 
the  perpetration  of  the  fraud.  Felt  r.  Bell, 
205  111.  213,  68  N.  E.  794  [modifi/ing  102 
111.  App.  218]. 

Representation  made  by  unauthorized  per- 
son.—  A  false  representation  is  not  available 
to  the  vendee,  if  not  made  by  the  vendor  or 
his  authorized  agent.  Brounfield  r.  Denton, 
72  N.  J.  L.  235,  61  Atl.  378;  Morris  r.  Wells, 
7  N.  Y.  Suppl.  61. 

22.  Linton  r.  Housh,  4  Kan.  535 ;  Cabaness 
r.  Holland,  19  Tex.  Civ.  App.  383,  47  S.  W. 
379. 

23.  Perry  r.  Johnston,  59  Ala.  648. 

24.  Indiana. —  Jenkins  r.  Long,  19  Ind.  28, 
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if,  had  it  been  known  to  be  false,  the  party  would  not  have  entered  into  the  con- 
tract.It  is  sufficient  if  the  representation  was  a  material  element  in  inducing 
him  to  enter  into  the  contract,  although  it  was  not  the  sole  inducement.^® 

(g)  Reliance  on  Representation  —  (1)  In  General,    The  representation  must 
be  relied  on,  for  otherwise  it  does  not  deceive,  and  hence  does  not  constitute 
fraud.^^    If  the  other  party  does  not  believe  the  representation,  he  is  not  deceived. 
But  the  mere  fact  that  he  obtained  other  information  is  immaterial,  if  it  did  not 


81  Am.  Dec.  374;  Zehner  v.  Kepler,  16  Ind. 
290. 

Michigan. —  Soule  v.  Harrington,  135  Mich. 
155,  97  N.  W.  357. 

Missouri. —  Voorliis  v.  Smith,  etc.,  Mfg. 
Works,  11  Mo.  App.  108. 

Nevada. —  Klopenstein  v.  Mulcahy,  4  Nev. 
296. 

New  Jersey. —  Garrison  v.  Technic  Electri- 
cal Works,  63  N.  J.  Eq.  806,  52  Atl.  1131 
[affirming  59  N.  J.  Eq.  440,  45  Atl.  612]. 

New  York. —  Bronson  v.  Wiman,  8  N.  Y. 
182. 

Oregon. —  Waymire  v.  Shipley,  (1908)  97 
Pac.  807. 

Pennsylvania. —  Griffith  v.  Herr,  17  Pa. 
Super.  Ct.  601. 

Tea?as.— Downes  v.  Self,  28  Tex.  Civ.  App. 
356,  67  S.  W.  897.  See  also  Ross-Armstrong 
Co.  V.  Shaw,  (Civ.  App.  1905)  113  S.  W. 
558,  holding  that  where  the  seller  of  a  piano 
represented  to  the  purchaser  that  the  piano 
had  a  mandolin  attachment,  and  the  pur- 
chaser was  thereby  induced  to  make  the  pur- 
chase believing  that  he  was  purchasing  a 
better  piano  than  he  did  purchase,  the  repre- 
sentation was  material. 

Vermont. —  Stone  v.  Robie,  66  Vt.  245,  29 
Atl.  257. 

United  States. —  Curtiss  v.  Hurd,  30  Fed. 
729. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  65;  and 
Contracts,  9  Cyc.  425. 

25.  Arkansas. —  French,  etc.,  Importing  Co. 
f.  Belleville  Drug  Co.,  75  Ark.  95,  86  S.  W. 
836,  holding  that  a  representation  that  no 
similar  goods  had  been  sold  to  other  dealers 
in  the  same  town  was  material. 

Iowa. —  Higbee  v.  Trumbauer,  112  Iowa  74, 
83  N.  W.  812,  holding  that  a  representation 
by  the  seller's  agent  that  the  buyer's  brother 
had  said  it  would  be  advisable  to  buy  the 
goods  was  material. 

Mississippi. —  Hirschburg  Optical  Co.  V. 
Jackson,  63  Miss.  21. 

New  York. —  Bridger  v.  Goldsmith,  3  Misc. 
535,  23  N.  Y.  Suppl.  9  [affi.rmed  in  143  N.  Y. 
424,  38  N.  E.  458],  holding  that  the  sale  of 
a  business  is  vitiated  by  suppression  of  the 
books  of  account,  and  denial  of  their  exist- 
ence. 

Texas.— Ford  v.  Oliphant,  (Civ.  App.  1895) 
32  S.  W.  437;  Halsell  v.  Musgrave,  5  Tex. 
Civ.  App.  476,  24  S.  W.  358. 

Wisconsin. —  Pratt  v.  Darling,  125  Wis. 
93,  103  N.  W.  229,  holding  that  a  representa- 
tion that  similar  goods  had  not  been  sold  to 
any  other  dealer  in  the  same  town  was  ma- 
terial. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  65;  and 
Contracts,  9  Cyc.  425. 
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Party  relying  chargeable  with  knowledge 
of  law. —  Where  a  merchant  seeking  to  pur- 
chase goods  presented  a  written  guaranty, 
by  a  national  bank,  of  payment  for  any  goods 
he  might  purchase,  it  was  held  that  even  if 
it  implied  a  representation  that  the  bank  was 
financially  sound,  it  was  immaterial,  since 
the  seller  was  chargeable  with  knowledge 
that  in  law  such  a  guaranty  by  a  national 
bank  is  ultra  vires  and  void.  Commercial 
Nat.  Bank  v.  Pirie,  82  Fed.  799,  27  C.  C.  A. 
171. 

26.  Illinois.— 'Rufl  v.  Jarrett,  94  111.  475. 
Maine. —  Greenleaf  v.  Gerald,  94  Me.  91, 

46  Atl.  799,  50  L.  R.  A.  542. 

Maryland. —  McAleer  v.  Horsey,  35  Md. 
439. 

Massachusetts. —  Safford  v.  Grout,  120 
Mass.  20. 

Minnesota. —  Moline-Milburn  Co.  v.  Frank- 
lin, 37  Minn.  137,  33  N.  W.  323. 

Missouri. —  Burnham  v.  Ellmore,  66  Mo. 
App.  617;  Kirkendall  V.  Hartsock,  58  Mo. 
App.  234. 

New  YorA;.— Hahlo  v.  Grant,  10  N.  Y. 
Suppl.  188  [affirmed  in  132  N.  Y.  593,  30 
N.  E.  1151];  Hill  v.  Carley,  8  Hun  636. 

Vermont. —  James  v.  Hodsden,  47  Vt.  127. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  65;  and 
Contracts,  9  Cyc.  426. 

27.  Alabama. —  Darby  v.  Kroell,  92  Ala. 
607,  8  So.  384. 

Indiana. —  Gregory  v.  Schoenell,  55  Ind. 
101. 

Kansas. —  W.  W.  Kimball  Co.  v.  Raw,  7 
Kan.  App.  17,  51  Pac.  789. 

Montana. —  Ellison  v.  Barker,  14  Mont.  96, 
35  Pac.  722. 

Nebraska. —  Korbel  v.  Skocpol,  70  Nebr. 
45,  96  N.  W.  1022. 

Oregon. —  Waymire  v.  Shipley,  (1908)  97 
Pac.  807. 

South  Carolina. —  Walker  v.  Ayer,  80  S.  C. 
292,  61  S.  E.  557. 

■  United  States. —  Sullivan  v.  Pierce,  125 
Fed.  104,  60  C.  C.  A.  148. 

See  42  Cent.  Dig.  tit.  "Sales,"  §§  74,  90; 
and  Contracts,  9  Cyc.  426. 

The  intent  to  defraud  cannot  be  shown  by 
evidence  of  declarations,  not  relied  upon  as 
a  part  of  the  false  pretenses  by  which  the 
goods  were  obtained,  but  made,  after  the 
completion  of  the  transaction,  by  a  third 
person,  to  whom  the  seller  was  referred  by 
the  vendee  for  information.  Easter  v.  Allen, 
8  Allen  (Mass.)  7. 

28.  Alabama.— Sledge  v.  Scott,  56  Ala.  202. 
Georgia. —  Smith  r.  Newton,  59  Ga.  113. 
Indiana. —  Gregory   v.    Schoenell,   55  Ind. 

101 ;  Connersville  v.  Wadleigh,  7  Blackf.  102, 
41  Am.  Dec.  214. 
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disclose  the  falsity  of  the  representation.^'*  The  fact  that  a  considerable  time  had 
elapsed  after  the  representation  before  ho  entered  into  the  contract  does  not 
necessarily  show  tliat  he  was  not  entitled  to  and  did  not  rely  on  it.'^" 

(2)  Right  to  Rely  on  Representation.  The  representation  must  be  such 
that  the  buyer  had  a  right  to  rely  on  it.^^ 

(h)  Injury  Must  Result.  To  give  the  complaining  party  the  right  to  avoid 
the  contract,  he  must  have  been  injured  by  the  other's  fraud.^^ 

(i)  Contract  in  Writing  —  (1)  In  General.  The  fact  that  the  contract  of 
sale  is  in  writing  does  not  preclude  a  party  from  avoiding  it  on  the  ground  of 
fraud  whereby  he  was  induced  to  enter  into  the  contract. 

(2)  Execution  Procured  by  Fraud.    Where  one  of  the  parties  has  been 


loicu. —  Caldwell  v.  Bridal,  48  Iowa  15, 
holding  that  the  fact  that  the  seller  kept 
the  diseased  portion  of  a  flock  of  sheep  sepa- 
rate from  the  remainder,  and  did  not  show 
them  to  the  buyer,  would  not  vitiate  the 
sale  of  the  flock  if  he  obtained  knowledge 
of  the  diseased  condition  before  completing 
the  purchase. 

Maine. —  McDonald  v.  Trafton,  15  Me.  225. 

Maryland. —  Gunby  v.  Sluter,  44  Md.  237. 

Massachusetts. — Lilienthal  v.  Suffolk  Brew- 
ing Co.,  154  Mass.  185,  28  N.  E.  151,  26  Am. 
St.  Rep.  234,  12  L.  R.  A.  821. 

Pennsylvania. —  Phelps  v.  Buckman,  30  Pa. 
St.  401. 

England. —  Horsefall  v.  Thomas,  1  H.  &  C. 
90,  8  Jur.  N.  S.  721,  31  L.  J.  Exch.  322,  6 
L.  T.  Rep.  N.  S.  462,  10  Wkly.  Rep.  650. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  74 ;  and 
Contracts,  9  Cyc.  427. 

29.  Light  V.  Jacobs,  183  Mass.  206,  66 
N.  E.  799;  Olcott  v.  Bolton,  50  Nebr.  779, 
70  N.  W.  366;  Cabaness  v.  Holland,  19  Tex. 
Civ.  App.  383,  47  S.  W.  379. 

30.  Seaver  v.  Dingley,  4  Me.  306 ;  Reeve  v. 
Dennett,  145  Mass.  23,  11  N.  E.  938;  Chis- 
holm  V.  Eisenhuth,  69  N.  Y.  App.  Div.  134, 
74  N.  Y.  Suppl.  496. 

31.  See  Contracts,  9  Cyc.  428. 

This  rule  excludes  statements  of  opinion, 
dealer's  talk,  and  the  like.  See  infra,  II,  E, 
8,  d,  (II),  (B),  (1),  (2).  Whether  a  party  to 
a  contract  has  a  right  to  rely  upon  the  repre- 
sentations of  the  other  when  the  means  of 
knowledge  are  at  hand  and  equally  available 
to  both  parties  is  a  question  on  which  the 
authorities  are  in  conflict.  See  infra,  II,  E^ 
8,  d,  (II),  (c).  See  also  Contracts,  9  Cyc. 
428. 

A  vendee  of  a  doubtful  title  to  real  estate 
gave  in  payment  therefor,  among  other 
things,  certain  copper  stock  which  afterward 
proved  to  be  utterly  worthless.  It  appeared 
that  the  vendee  told  the  seller  not  to  rely 
upon  his  estimation  of  the  value  of  said  stock 
given  in  payment,  but  to  make  inquiries. 
It  was  held  that  equity  would  not  avoid 
the  sale  on  the  ground  of  fraud.  Beeker  v. 
Hastings,  15  Mich.  47. 

32.  Schubart  v.  Chicago  Gaslight,  etc.,  Co., 
41  111.  App.  181;  Percival  v.  Harger,  40  Iowa 
286;  Stevens  r.  Huber,  3  Misc.  (N.  Y.)  599, 
23  N.  Y.  Suppl.  343;  Mason  v.  Wheeler,  2 
Misc.  (N.  Y.)  523,  24  N.  Y.  Suppl.  879; 
Hopkins  Woldert  Grocery  Co.,  (Tex.  Civ. 
App.  1902)  66  S.  W.  63.   See  also  Contracts, 


9  Cyc.  431.  But  see  Fox  v.  Tabel,  66  Conn. 
397,  34  Atl.  101,  where  it  was  held  that  the 
fact  that  defendant  was  induced  to  enter 
into  the  contract  of  purchase  by  the  seller's 
fraudulent  misrepresentation  that  he  was  act- 
ing as  agent  of  a  third  person  is  a  good  de- 
fense to  an  action  for  breach  of  such  con- 
tract, although  defendant  can  show  no  dam- 
age from  the  fraud. 

Illustrations. —  It  has  been  held  that  the 
buyer  cannot  rescind  for  fraud  where  the 
goods  were  worth  what  he  paid  for  them. 
Aron  V.  De  Castro,  13  N.  Y.  Suppl.  372 
[affirmed  in  131  N.  Y.  648,  30  N.  E.  491]. 
And  it  has  been  held  that  where  the  seller 
falsely  represented  that  there  was  no  mort- 
gage on  tlie  goods,  but  had  the  mortgage  re- 
leased as  soon  as  his  attention  was  called 
to  it,  the  buyer  could  not  rescind.  Johnson 
V.  Seymour,  79  Mich.  156,  44  N.  W.  344.  See 
also  Beard  v.  Bliley,  3  Colo.  App.  479,  34 
Pac.  271.  But  see  Merritt  v.  Robinson,  35 
Ark.  483;  Thomas  v.  Coultas,  76  111.  493. 

Canceling  mortgage  after  suit  does  not  de- 
feat the  right  to  rescind.  Stevenson  v.  Mar- 
ble, 84  Fed.  23. 

33.  Dowagiac  Mfg.  Co.  v.  Gibson,  73  Iowa 
525,  35  N.  W.  603,  5  Am.  St.  Rep.  697;  Wil- 
son V.  Pritchett,  99  Md.  583,  58  Atl.  360; 
Mayer  v.  Dean,  115  N.  Y.  556,  22  N.  E.  261, 
5  L.  R.  A.  540;  Pharo  v.  Beadleston,  17 
N.  Y.  Suppl.  730;  Sandford  v.  Handy,  23 
Wend.  (N.  Y.)  260;  History  Co.  v.  Durham, 
(Tex.  Civ.  App.  1893)   23  S.  W.  327. 

Representations  of  a  promissory  character 
become  merged  in  the  written  contract. 
Wheeler  v.  Mowers,  16  Misc.  (N.  Y.)  143, 
38  N.  Y.  Suppl.  950. 

Where  writing  excludes  representations. — 
Where  in  a  sealed  contract  of  sale  of  a  busi- 
ness it  was  recited  that  no  represeHtations  in 
regard  thereto  had  been  made,  it  was  held 
that  this  did  not  preclude  the  party  misled 
by  fraudulent  representations  of  tlie  other 
from  proving  them.  Bridger  r.  Goldsmith, 
143  N.  Y.  424,  38  N.  E.  458.  But  where  a 
contract  of  sale  stipulated  that  the  sale  was 
made  under  the  representations  therein  ex- 
pressed, and  no  others,  it  was  held  not  to 
l)e  a  defense  to  an  action  for  the  price  that 
the  purchaser  entered  into  tlie  agreement  by 
reason  of  false  representations  by  an  agent 
of  the  seller,  not  contained  in  the  contract, 
where  he  was  not  misled  as  to  its  contents. 
Equitable  Mfo-.  Co.  r.  Bigijers,  121  Ga.  381, 
49  S.  E.  271. 
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fraudulently  induced  to  execute  a  contract  upon  misrepresentation  of  the  other 
party  as  to  its  character  or  terms,  man}^  courts  hold  that  he  is  not  precluded  by 
his  negligence  in  failing  to  read  it  from  asserting  the  invalidity  of  the  contract  as 
against  the  party  who  procured  its  execution  by  fraud. But  in  view  of  the 
circumstances  it  has  been  held  in  other  cases  that  the  person  neglecting  to  read 
the  contract  is  precluded  from  asserting  the  fraud. 

(ii)  Fraud  of  Seller  —  (a)  Failure  to  Disclose  Facts  —  (1)  In  General. 
In  contracts  of  sale  disclosure  is  not  ordinarily  incumbent  on  the  seller,  the  rule 
being  caveat  emiptor,  and  the  mere  failure  to  disclose  material  facts  does  not  con- 
stitute fraud. As  a  rule,  to  charge  the  seller  with  fraud,  there  must  be  some 
active  attempt  to  deceive,  either  by  a  statement  which  is  false,  or  at  least  by  a 
representation  which,  although  true  as  far  as  it  goes,  is  accompanied  by  such  a 
suppression  of  the  facts  as  to  convey  a  false  impression.^^  If  the  buyer  wishes  to 
protect  himself  further  he  must  require  of  the  seller  a  warranty  of  any  matter 


34.  Georgia. —  McBride  v.  Macon  Tel.  Pub. 
Co.,  102  Ga.  422,  30  S.  E.  999 ;  Wood  v.  Cin- 
cinnati Safe,  etc.,  Co.,  96  Ga.  120,  22  S.  E. 
909;  Chapman  v.  Atlanta  Guano  Co.,  91  Ga. 
821,  18  S.  E.  41. 

Illinois. —  Goetz  v.  Sona,  65  111.  App.  78. 

Minnesota. —  Shrimpton  r.  Pliilbrick,  53 
Minn.  366,  55  N.  W.  551. 

Nebraska. — Woodbridge  v.  Dewitt,  51  Nebr. 
98,  70  N.  W.  506;  Ward  v.  Spelts,  39  Nebr. 
809,  58  N.  W.  426:  Aultman  r.  Finck,  36 
Nebr.  680,  54  N.  W.  989;  Cole  r.  Williams, 
12  Nebr.  440,  11  N.  W.  875. 

Neia  Jersey. — Alexander  v.  Broglev,  63 
N.  J.  L.  307,  43  Atl.  888. 

Pennsylvania. — American  Harrow  Co.  v. 
Swoope,  16  Pa.  Super.  Ct.  451. 

Tennessee. —  Fine  t\  Stuart,  ( Ch.  App. 
1898)  48  S.  W.  371. 

Wisconsin. —  Warden,  etc.,  Co.  r.  Whitish, 
77  Wis.  430,  46  N.  W.  540. 

United  States. — American  Fine  Art  Co.  v. 
Reeves  Pulley  Co.,  127  Fed.  808,  62  C.  C.  A. 
488. 

Canada. —  Jones  Stacker  Co.  v.  Green,  14 
Manitoba  61.  . 

See  43  Cent.  Dig.  tit.  "Sales,"  §  65;  and 
Contracts,  9  Cyc.  390. 

Due  care. —  Where  plaintiff  was  unable  to 
read  without  spectacles  but  had  the  contract 
read  over  to  him  by  the  seller's  agent,  who 
deceived  him  as  to  the  terms  of  the  contract, 
he  was  not  guilty  of  negligence.  Sawin  v. 
Union  Bldg.,  etc..  Assoc.,  95  Iowa  477,  64 
N.  W.  401. 

Inability  to  read. —  See  Esterly  v.  Eppel- 
sheimer,  73  Iowa  260,  34  N.  W.  846;  Gross 
r.  Drager,  66  Wis.  150,  28  N.  W.  141,  where 
the  person  imposed  upon  was  unable  to  read 
English. 

35.  Williams  v.  Leisen,  72  N.  J.  L.  410,  60 
Atl.  1096;  Dowagiac  Mfg.  Co.  v.  Schroeder, 
108  Wis.  109,  84  N.  W.  14. 

36.  Alabama. —  Armstrong-  r.  Bufford,  51 
Ala.  410;  Barnett  r.  Stanton,  2  Ala,  181. 

Georgia. —  Barnett  v.  Speir,  93  Ga.  762,  21 
S.  E.  168. 

Illinois. —  Cogel  r.  Kniselev,  89  111.  598; 
Mason  r.  Wait,  5  111.  127. 

Indiana. —  Boyer  v.  State,  169  Ind.  691,  83 
^.  E.  350,  holding  that  it  is  the  duty  of  one 
fiellinj;^  personal  property  to   disclose  fully 
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and  fairly  all  known  defects  or  infirmities 
not  within  the  reach  of  ordinary  observation, 
and  that  a  failure  to  do  so  is  a  fraudulent- 
concealment  of  the  facts. 

Maine. —  Milliken  v.  Chapman,  75  Me.  306, 
46  Am.  Rep.  486. 

Massachusetts. — Farrell  v.  Manhattan  Mar- 
ket Co.,  198  Mass.  271,  84  N.  E.  481,  126 
Am.  St.  Rep.  436,  15  L.  R.  A.  N.  S.  884. 

3Iississippi. —  Joslin  v.  Caughlin,  26  Miss. 
134;  Otts  f.  Alderson,  10  Sm.  &  M.  476. 

Missouri. —  McCurdy  f.  McFarland,  10  Mo. 
377. 

Neio  York. —  People's  Bank  v.  Bogart,  81 
N.  Y.  101,  37  Am.  Rep.  481. 

North  Carolina. —  Duckworth  f  .  Walker,  46 
N.  C.  507. 

Ohio. —  Goodale  v.  Hunt,  5  Cine.  L.  Bui. 
172,  6  Ohio  Dec.  (Reprint)  897,  8  Am.  L. 
Rec.  624. 

Pennsylvania. —  Kintzing  v.  McElrath,  5 
Pa.  St.  467 ;  Pulhamus  v.  Pursel,  3  Pa.  L.  J. 
399. 

Tennessee. —  Cowan  v.  Dodd,  3  Coldw.  278. 

T^e^as.— McKinney  v.  Fort,  10  Tex.  220. 

United  States. —  Laidlaw  v.  Organ,  2 
Wheat.  178,  4  L.  ed.  214. 

England. —  Horsfall  v.  Thomas,  1  H.  &  C. 
90,  8  Jur.  N.  S.  721,  31  L.  J.  Exch.  322,  6 
L.  T.  Rep.  N.  S.  462,  10  Wkly.  Rep.  650. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §§  69-72,  84. 

37.  Alabama. —  Whitworth  v.  Thomas,  83 
Ala.  308,  3  So.  781,  3  Am.  St.  Rep.  725. 

Indiana. —  Hull  r.  Kirkpatrick,  4  Ind. 
637. 

Mississippi. —  Patterson  v.  Kirkland,  34 
Miss.  423. 

New  York. —  Gough  v.  Dennis,  Lalor  55. 

Ohio. —  Goodale  v.  Hunt,  5  Cine.  L.  Bui. 
172,  6  Ohio  Dec.  (Reprint)  897,  8  Am.  L. 
Rec.  624. 

Tennessee. —  George  v.  Johnson,  6  Humphr. 
36,  44  Am.  Dec.  288. 

Vermont. —  Graham  v.  Stiles,  38  Vt.  578; 
Wheeler  v.  Wheelock,  34  Vt.  553. 

United  States. —  Stewart  v.  Wyoming  Cat- 
tle Ranch  Co.,  128  U.  S.  383,  9*  S.  Ct.  101, 
32  L.  ed.  439. 

England.— Teek  r.  Gurney,  L.  R.  6  H.  L. 
377,  43  L.  J.  Ch.  19,  22  Wkly.  Rep.  29. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  69;  and 
Contracts,  9  Cyc.  413. 
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the  risk  of  which  he  is  unwiUing  to  assume.^^  Any  device,  however,  used  by  the 
seller  to  conceal  defects  or  to  induce  the  buyer  to  omit  inquiry  or  examination  is 
as  much  a  fraud  as  active  concealment.""^^ 

(2)  Latent  Defects.  Some  cases  carry  the  doctrine  of  caveat  emptor  so  far 
as  to  hold  that  the  seller  is  under  no  obligation  to  communicate  the  existence  of 
defects  in  the  thing  sold  not  discoverable  by  examination,  such  as  a  hidden  disease 
in  an  animal.^^  But  it  is  generally  held  in  this  country  that  the  intentional  non- 
disclosure of  a  latent  defect  by  the  seller,  when  he  knows  that  it  is  unknown  to 
the  buyer,  is  fraudulent. If  the  defect  be  unknown  to  the  seller,  he  cannot  of 


38.  Veasey  r.  Doton,  3  Allen  (Mass.)  380; 
Morrison  v.  Kocli,  32  Wis.  254.  See  also 
infra,  VII. 

39.  California. —  Roseman  v.  Canovan,  43 
Cal.  110. 

Georgia. —  Marietta  Fertilizer  Co.  v.  Beek- 
with,  4  Ga.  App.  245,  61  S.  E.  149. 

Indiajia. —  McAvoy  v.  Wright,  25  Ind.  22 ; 
Firestone  v.  Werner,  1  Ind.  App.  293,  27 
N.  E.  623. 

Iowa. —  Evans  v.  Palmer,  137  Iowa  425, 
114  N.  W\  912;  Burnett  v.  Hensley,  118  Iowa 
575,  92  N.  W.  678  (statements  regarding  the 
condition  of  the  thing  sold,  made  for  the 
purpose  of  diverting  the  attention  of  the 
buyer)  ;  Raeside  v.  Hamm,  87  Iowa  720,  54 
N.  W.  1079. 

Massachusetts. —  Matthews  v.  Bliss,  22 
Pick.  48. 

Neiv  York. —  Smith  v.  Countryman,  30 
N.  Y.  655;  Howell  v.  Biddlecom,  62  Barb. 
131 ;  Johnson  v.  Luxton,  41  N.  Y.  Super.  Ct. 
481. 

Worth  Carolina. —  Biggs  v.  Perkins,  75 
K  C.  397. 

Pennsylvania. —  Croyle  v.  Moses,  90  Pa.  St. 
250,  35  Am.  Rep.  654,  where,  upon  the  sale 
of  a  horse,  the  vendor  knew  him  to  be  un- 
sound in  a  certain  respect,  and  by  artifice 
concealed  the  defect,  or,  in  answer  to  in- 
quiries, gave  evasive  and  artful  replies. 

United  States. —  Stewart  r.  Wyoming 
Ranche  Co.,  128  U.  S.  383,  9  S.  Ct.  101,  32 
L.  ed.  439. 

England. — Udell  v.  Atherton,  7  H.  &  N. 
172,  7  Jur.  N.  S.  777,  30  L.  J.  Exch.  337,  4 
L.  T.  Rep.  N.  S.  797. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  69;  and 
Contracts,  9  Cyc.  413. 

40.  Morris  v.  Thompson,  85  111.  16;  Benin- 
ger  V.  Corwin,  24  N.  J.  L.  257 ;  Paul  v. 
Hadley,  23  Barb.  (N.  Y.)  521;  Ward  v. 
Hobbs,  3  Q.  B.  D.  150,  47  L.  J.  Q.  B.  90,  37 
L.  T.  Rep.  N.  S.  654,  26  Wkly.  Rep.  151 
[affirmed  in  4  App.  Cas.  13,  48  L.  J.  C.  P. 
281,  40  L.  T.  Rep.  N.  S.  73,  27  Wkly.  Rep. 
114]. 

41.  Alabama. — ^Armstrong  v.  Huffstutler, 
19  Ala.  51. 

Arkansas. —  Turner  v.  Huggins,  14  Ark. 
21;  Turner  v.  Huggins,  11  Ark.  337. 

Georgia. —  The  duty  to  disclose  is  imposed 
by  statute.  Gordon  ?\  Irvine,  105  Ga.  144, 
31  S.  E.  151  (holding  that  on  sale  of  a  note 
failure  to  disclose  insolvency  of  maker  is 
fraudulent)  ;  Beaslev  Iluvett,  etc.,  Mfg. 
Co.,  92  Ga.  273,  18  S.  E.  420! 

Kentucky. —  Hughes  v.  Robertson,  1  T.  B. 


Mon.  215,  15  Am.  Dec.  104;  Smith  v.  Rowzee, 
3  A.  K.  Marsh.  527. 

Maine. —  Downing  v.  Dearborn,  77  Me.  457, 
1  Atl.  407. 

Maryland. —  Duvall  v.  Medtart,  4  Harr. 
&  J.  14. 

Massachusetts. —  French  v.  Vining,  102 
Mass.  132,  3  Am.  Rep.  440. 

Minnesota. —  Johnson  r.  Wallower,  18 
Minn.  288;  Marsh  r.  Webber,  13  Minn.  109. 

Mississippi. —  Patterson  v.  Kirkland,  34 
Miss.  423. 

Missouri. —  Grigsby  v.  Stapleton,  94  Mo. 
423,  7  S.  W.  421  (animal  infected  with 
Texas  fever)  ;  Cecil  v.  Spurgers,  32  Mo.  462; 
Barron  v.  Alexander,  27  Mo.  530;  McAdams 
V.  Cates,  24  Mo.  223;  Joplin  Water  Co.  v. 
Bathe,  41  Mo.  App.  285. 

NeiD  Hampshire. —  Hanson  v.  Edgerly,  29 
N.  H.  343. 

Neiv  York. —  Hoe  v.  Sanborn,  21  N.  Y.  552, 
78  Am.  Dec.  163;  Jeffrey  v.  Bigelow,  13 
Wend.  518,  28  Am.  Dec.  476  (animal  in- 
fected  with  contagious  disease)  ;  Ketletas 
V.  Fleet,  7  Johns.  324. 

Ohio. —  Hadley  v.  Clinton  County  Import- 
ing Co.,  13  Ohio  St.  502,  82  Am.  Dec.  454, 
holding  that  whether  failure  to  disclose  a 
latent  defect  constitutes  fraud  is  a  question 
for  the  jury. 

Pennsylvania. —  McDowell  i'.  Burd,  6 
Binn.  198 ;  Cassel  v.  Herron,  5  Pa.  L.  J.  Rep. 
250;  Bellas  v.  Shurts,  5  Pliila.  442. 

Tennessee. —  Cardwell  v.  McClelland,  3 
Sneed  150;  George  v.  Johnson,  6  Humphr.  36, 
44  Am.  Dec.  288;  McGavock  v.  W^ard,  Cooke 
403. 

Texas. —  W^intz  v.  Morrison,  17  Tex.  372, 
67  Am.  Dec.  658. 

Vermont. —  Maynard  r.  Maynard,  49  Vt. 
297  (impotency  of  bull  bought  for  breeding)  ; 
Graham  r.  Stiles,  38  Vt.  578;  Paddock  v. 
Strobridge,  29  Vt.  470. 

Wisconsin. —  Dowling  v.  Lawrence,  58  Wis. 
282,  16  N.  W.  552,  blindness  of  horse. 

United  States.— Vease  r.  McClelland,  19 
Fed.  Cas.  No.  10,882,  2  Bond  42. 

England.— GUI  r.  McDowell,  [1903]  2  Ir. 
463. 

See  43  Cent.  Dig.  tit.     Sales,"  §  70. 

Sufficiency  of  disclosure. —  The  seller  need 
not  disclose  the  fullest  extent  of  the  un- 
soundness of  a  horse  by  describing  i^articu- 
larly  the  different  stages  and  symptoms  of  the 
disease,  and  all  the  circumstances  attending 
it.    Armstrong      Huffstutler.  19  Ala.  .'>1. 

The  seller  is  bound  to  no  diligence  in  ac- 
quiring knowledge  of  the  value  or  quality  of 
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course  be  liable  for  fraud  in  the  absence  of  an  express  representation/^  Refusal 
to  give  a  warranty  does  not  relieve  the  seller  from  disclosing  such,  a  known  defect. 
If  the  sale  is  expressly  with  all  faults,  the  buyer  cannot  be  heard  to  complain  that 
he  has  been  defrauded/*  unless  the  seller  uses  active  means  to  conceal  the  defects 
or  to  induce  the  buyer  to  omit  examination/^ 

(b)  Matters  of  Fact  or  of  Opinion  —  (1)  In  General.  A  mere  statement  of 
opinion,  beUef,  or  expectation,  although  unfounded  or  false,  is  not  such  a  false 
representation  as  to  constitute  fraud. 


the  subject  of  sale,  in  order  to  communicate 
it  to  the  other  party,  but  only  to  good  faith, 
regarding  the  knowledge  which  he  actually 
has.  Burgess  v.  Chapin,  5  R.  I.  225.  But  see 
Gordon  v.  Irvine,  105  Ga.  144,  31  S.  E,  151, 
holding  that  if  the  seller  of  a  note  is  aware 
of  facts  which  would  lead  him  as  a  reason- 
able man  to  infer  that  the  maker  is  insol- 
vent, this  is  equivalent  to  knowledge. 

Under  the  Louisiana  code,  if  the  seller 
knows  of  a  defect  which  is  unknown  to  the 
buyer,  it  is  his  duty  to  disclose  it.  Hunting- 
ton V.  Brown,  17  La.  Ann.  48;  Carreta  v. 
Lopez,  15  La.  Ann.  64;  Richardson  v.  Bell, 
12  La.  Ann.  296;  Robertson  v.  Wallis,  10 
La.  Ann.  214;  Musson  v.  Clayton,  1  La.  Ann. 
122;  Clarke  f.  Lockhart,  10  Rob.  5;  Reynaud 
V.  Guillotte,  1  Mart.  N.  S.  227;  Rouzel  v. 
McFarland,  8  Mart.  704.  When  the  article 
is  susceptible  of  convenient  examination,  the 
purchaser  is  bound  to  make  that  examina- 
tion and  abide  by  it.  Bevans  r.  Farrell,  18 
La.  Ann.  232.  A  seller  is  not  obliged  to 
communicate  to  the  buyer  the  existence  of 
any  vice  which  does  not  afford  ground  for 
redhibition,  that  is,  a  vice  in  the  thing  sold 
which  renders  it  useless,  or  its  use  so  in- 
convenient or  imperfect  that  it  must  be  sup- 
posed that  the  buyer  would  not  have  pur- 
chased it  had  he  known  the  vice;  and  the 
concealment  of  such  defect  is  no  fraud.  Gros 
r.  Bienvenu,  3  Rob.  396;  Xenes  r.  Taquino, 
7  Mart.  N.  S.  678.  By  the  code  the  vendor 
is  bound  to  explain  himself  clearly  respect- 
ing the  extent  of  his  obligations.  Any  ob- 
scure clause  will  be  construed  against  him. 
Clarke  v.  Lockhart,  supra;  Erwin  v.  Greene, 

5  Rob.  70;  Phillipi  f.  Gove,  4  Rob.  315. 

42.  Brooks  v.  Cannon,  2  A.  K.  Marsh.  (Ky.) 
525 ;  Lindsay  v.  Davis,  30  Mo.  406 ;  Shenault 
V.  Eaton,  4  Yerg.  (Tenn.)  98;  Simpson  v. 
Wiggin,  22  Fed.  Cas.  No.  12,887,  3  Woodb. 

6  M.  413. 

43.  Ogden  v.  Michel,  4  Rob.  (La.)  155; 
Galpin  v.  Jessup,  3  Rob.  (La.)  90;  Turner 
V.  Wheaton,  18  La.  37;  Melancon  v.  Robi- 
chaux,  17  La.  97;  Andry  v.  Foy,  6  Mart. 

(La.)    689;  Macarty  v.  Bagnieres,  1  Mart. 

(La.)  149;  Hough  v.  Evans,  4  McCord  (S.  C.) 
169.  But  see  Nelson  v.  Lillard,  16  La.  336, 
holding  that  an  express  exclusion  of  war- 
ranty as  to  one  of  several  articles  is  a  decla- 
ration of  unsoundness. 

44.  West  r.  Anderson,  9  Conn.  107,  21  Am. 
Dec.  737;  Bywater  r.  Richardson,  1  A.  &  E. 
508,  3  L.  J.  K.  B.  164,  3  N.  &  M.  748,  28 
E.  C.  L.  246;  Baglehole  r.  Walters,  3  Campb. 
154,  13  Rev.  Rep.  778;  Pickering  v.  Dowson, 
4  Taunt.  779. 
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45.  West  V.  Anderson,  9  Conn.  107,  21  Am. 
Dec.  737;  Whitney  v.  Boardman,  118  Mass. 
242 ;  Pearce  v.  Blackwell,  34  N.  C.  49 ;  Smith 
r.  Andrews,  30  N.  C.  3 ;  Schneider  v.  Heath, 
3  Campb.  506,  14  Rev.  Rep.  506. 

46.  Colorado. —  Beard  v.  Bliley,  3  Colo. 
App.  479,  34  Pac.  271. 

Georgia. —  Miller  v.  Ferguson,  37  Ga.  558. 

Illinois. —  Burwash  v.  Ballon,  230  111.  34, 
82  N.  E.  355,  15  L.  R.  A.  N.  S.  409  [affirm- 
ifig  132  111.  App.  71]  ;  O'Donnell,  etc.,  Brew- 
ing Co.  V.  Farrar,  163  111.  471,  45  N.  E.  283; 
Warren  v.  Doolittle,  61  111.  171;  Miller  v. 
Young,  33  111.  354;  Barrie  v.  Jerome,  112 
111.  App.  329. 

loica. —  Scroggin  v.  W^ood,  87  Iowa  497, 
54  N.  W.  437 ;  Dawson  v.  Graham,  48  Iowa 
378;  Rawson  v.  Harger,  48  Iowa  269. 

Kentucky. —  Head  v.  Dant,  21  S.  W.  528, 
14  Ky.  L.  Rep.  742. 

Maine. —  Holbrook  v.  Connor,  60  Me.  578, 
11  Am.  Rep.  212. 

Maryland. — Buschman  v.  Codd,  52  Md.  202. 

Massachusetts. —  Schramm  v.  Boston  Sugar 
Refining  Co.,  146  Mass.  211,  15  N.  E.  571; 
Poland  r.  Brownell,  131  Mass.  138,  41  Am. 
Rep,  215;  Homer  r.  Perkins,  124  Mass.  431, 
26  Am.  Rep.  677;  Belcher  v.  Costello,  122 
Mass.  189. 

Michigan. —  Johnson  v.  Seymour,  79  Mich. 
156,  44  N.  W.  344. 

Missouri. —  Brockhaus  v.  Schilling,  52  Mo. 
App.  73. 

Is  en:  York. — Arnold  v.  Norfolk,  etc..  Hosiery 
Co.,  76  Hun  15,  28  N.  Y.  Suppl.  638  [af- 
firmed  in  148  N.  Y.  392,  42  N.  E.  980]. 

North  Carolina. —  Woodridge  v.  Brown,  149 
N.  C.  299,  62  S.  E.  1076. 

Ohio. —  Curran  v.  Hauser,  4  Ohio  S.  &  C. 
PL  Dec.  449  [reversed  on  other  grounds  in 
8  Ohio  S.  &  C.  PI.  Dec.  495,  5  Ohio  N.  P.  224]. 

Pennsylvania. —  Watts  v.  Cummins,  59  Pa. 
St.  84. 

Rhode  Island. —  Lyons  r.  Briggs,  14  R.  I. 
222,  51  Am.  Rep.  372. 

Washington. —  English  v.  Grinstead,  12 
Wash.  670,  42  Pac.  121. 

Wisconsin. —  Vodrey  Pottery  Co.  v.  H.  E. 
Home  Co.,  117  Wis.  1,  93  N.  W.  823. 

United  States. —  Hansen  v.  Baltimore  Pack- 
ing, etc.,  Co.,  86  Fed.  832;  Greene  r.  Societe 
Anonyme  des  Matieres  Colorantes  et  Produits 
Chinniques  de  St.  Denis,  81  Fed.  64. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  67;  and 
Contracts,  9  Cyc.  416. 

On  sales  of  patents  the  following  represen- 
tations have  been  held  statements  of  opinion : 
That  a  patent  is  valid  and  covers  a  certain 
method  of  manufacture   (Huber  v.  Guggen- 
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(2)  "Dealer's  Talk."  '^^  Commendatory  expressions  and  extravagant  state- 
ments, such  as  men  commonly  use  to  puff  their  wares  and  induce  others  to  enter 
into  bargains,  are  not  deemed  to  be  representations  of  fact."^^ 

(3)  Representations  as  to  Value.  Statements  in  respect  to  the  value  of 
the  thing  sold  are  generally  regarded  as  expressions  of  opinion  and  not  as  repre- 
sentations of  fact/^  and  this  applies  to  statements  as  to  the  market  value. •^'^  But 
it  is  otherwise  if  the  seller  has  special  learning  or  means  of  knowledge  not  open 
to  the  buyer,^^  or  if  the  relation  between  them  is  confidential.^^  Representations 


heim,  89  Fed.  598);  statements  as  to  the 
supposed  value  of  an  invention,  and  what 
may  be  done  with  it  (Patent  Title  Co.  v. 
Stratton,  89  Fed.  174);  and  that  a  patent  was 
a  valuable  and  useful  improvement  (Bain  V. 
Withey,  107  Ala.  223,  18  So.  217).  The 
following  representations  have  been  held  rep- 
resentations of  fact  on  which  the  buyer  could 
rely:  A  representation  by  the  owner  of  a 
patent  right  on  a  churn  to  a  purchaser  of 
a  right  to  vend  the  churn  that  the  strainer 
of  the  churn  would  separate  the  butter  from 
the  milk  without  handling,  and  that  it  would 
allow  the  milk  to  flow  out  of  the  churn,  and 
would  retain  the  butter  in  the  churn  (Rice 
V.  Gilbreath,  119  Ala.  424,  24  So.  421)  ;  mis- 
representations as  to  the  value  of  an  in- 
vention, made  by  the  inventor  to  a  party 
intending  to  purchase  the  state  right  thereof 
(Hicks  V.  Stevens,  121  111.  186,  11  N.  E.  241 
[reversing  in  part  15  111.  App.  480] )  ;  and 
representations  by  the  seller  of  a  patent  of 
the  novelty  and  value  of  his  process,  he  being 
an  expert,  when  the  buyer  was  entirely  ig- 
norant of  the  matter  (Page  v.  Dickerson,  28 
Wis.  694,  9  Am.  Rep.  532). 

47.  "  Dealer's  talk  "  defined  see  13  Cyc.  287. 
See  also  Fraud,  20  Cyc.  53. 

48.  Alabama. —  Sledge  v.  Scott,  56  Ala.  202. 
Arkansas. —  Righter  v.  Roller,  31  Ark.  170. 
Georgia. —  Terhune  v.  Coker,  107  Ga.  352, 

33  S.  E.  394. 

Illinois. —  Burwash  v.  Ballou,  230  111.  34, 
82  N.  E.  355,  15  L.  R.  A.  N.  S.  409  [affirm- 
ing 132  111.  App.  71];  Dillman  v.  Nadle- 
hoffer,  119  111.  567,  7  N.  E.  88;  Harris  V. 
Brain,  33  111.  App.  510. 

Iowa. —  Dawson  v.  Graham,  48  Iowa  378. 

Massachusetts. —  Deming  v.  Darling,  148 
Mass.  504,  20  N.  E.  107,  2  L.  R.  A.  743; 
Kimball  v.  Bangs,  144  Mass.  321,  11  N.  E. 
113;  Teague  v.  Irwin,  127  Mass.  217;  Morse 
V.  Shaw,  124  Mass.  59. 

Michigan. —  Jackson  v.  Collins,  39  Mich. 
557. 

Pennsylvania. —  Griffith  r.  Herr,  17  Pa. 
Super.  Ct.  601 ;  Macbeth  v.  Lee,  5  Pa.  Co.  Ct. 
225. 

United  States. —  Southern  Dev.  Co.  v.  Silva, 
125  U.  S.  247,  8  S.  Ct.  881,  31  L.  ed.  678; 
Reynolds  v.  Palmer,  21  Fed.  433. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  67. 

Purchase  by  others. —  False  statement  as  to 
purchases  made  by  others  of  the  same  class 
of  goods  are  statements  of  a  material  fact. 
Henkel  v.  Trubee,  (Conn.  1887)  11  Atl.  722. 
See  also  Wilson  r.  Pritcliett.  09  Md.  583,  58 
Ail.  360. 

^9.  District  of  Cohniihia. —  Prtiterson  r. 
Barrie,  30  App.  Cas.  531. 


Illinois. —  Schramm  v.  O'Connor,  98  111. 
539. 

Indiana. — 'McComas  v.  Haas,  93  Ind.  276; 
Kennedy  v.  Richardson,  70  Ind.  524. 

loiua. —  V"an  Vechten  v.  Smith,  59  Iowa  173, 
13  N.  W.  94. 

Massachusetts. —  Poland  v.  Brownell,  131 
Mass.  138,  41  Am. '  Rep.  215;  Manning  v. 
Albee,  11  Allen  520;  Brown  v.  Castles,  11 
Cush.  348. 

NeiD  Jersey. —  Uhler  v.  Semple,  20  N.  J. 
Eq.  288. 

New  York. —  Giles  Lith.,  etc.,  Co.  v.  Raca- 
mier  Mfg.  Co.,  12  N.  Y.  St.  169;  Davis  v. 
Meeker,  5  Johns.  354. 

Pennsylvania. —  Byrne  v.  Stewart,  124  Pa. 
St.  450,  17  Atl.  19. 

United  States.—  Gordon  v.  Butler,  105  U.  S. 
553,  26  L.  ed.  1166. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  79;  and 
Contracts,  9  Cyc.  416 

False  representations  by  the  agent  of  a 
seller  of  books  to  an  intending  purchaser 
that  they  are  of  the  value  of  the  price  asked 
is  an  expression  -  of  opinion,  which  by  itself 
is  not  sufficient  to  constitute  such  a  fraud 
as  will  enable  the  purchaser  to  avoid  the 
sale.  Patterson  v.  Barrie,  30  App.  Cas. 
(D.  C.)  531. 

50.  Indiana. —  Cronk  v.  Cole,  10  Ind.  485; 
Foley  V.  Cowgill,  5  Blackf.  18,  32  Am.  Dec. 
49. 

loica. —  Bell  v.  Byerson,  11  Iowa  233,  77 
Am.  Dec.  142. 

Kansas. —  Grafl"enstein  v.  Epstein,  23  Kan. 
443,  33  Am.  Rep.  171. 

Maine. —  Richardson  r.  Noble,  77  Me.  390. 

Massachusetts. — Li  lien  thai  v.  Suffolk  Brew- 
ing Co.,  154  Mass.  185,  28  N.  E.  151,  26  Am. 
St.  Rep.  234,  12  L.  R.  A.  N.  S.  821;  Manning 
V.  Albee,  11  Allen  520. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  79. 

51.  Illinois. —  Murray  i*.  Tolman,  162  111. 
417,  44  N.  E.  748;  Hayes  v.  Houston,  86 
111.  487. 

Indiana.— Bi^h  v.  Beatty,  111  Ind.  403,  12 
N.  E.  523;  Sieveking  v.  Litzler,  31  Ind.  13; 
Catling  V.  Newell,  12  Ind.  118. 

Kansas.— Qmne  r.  Elder,  48  Kan.  259,  29 
Pac.  151,  15  L.  R.  A.  795. 

Michigan. —  Peck  r.  Jenison,  99  ^lich.  326, 
58  N.  W.  312;  Maxted  r.  Fowler,  94  Mich. 
106,  53  N.  W.  921. 

Missouri. —  Hirschbeii>-  Optical  Co.  r.  Rich- 
ards, 62  Mo.  Ap]).  408.  ' 

^\'isco^tsill.  P;uMz  r.  St()ppleinan,  7a  Wis. 
510,  44  N.  W.  S;M. 

See  43  Coni.  Dig.  tit.  "Sales,"  §  79;  and 
Contracts.  0  (^-c.  417. 

52.  Baum  r.  liollon.  4  Colo.  App.  406.  36 
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of  material  facts  affecting  the  value  are  not  regarded  as  mere  expressions  of  opin- 
ion,^^  as  representations  concerning  the  earnings,  profits,  indebtedness,  and  value 
of  a  business  on  a  sale  of  the  business  or  good-will,^^  or  on  a  sale  of  stock  in  a  cor- 
poration conducting  the  same.^^  Statements  of  what  the  seller  was  offered,^''  or 
of  what  he  gave,  are  by  some  courts  deemed  to  be  mere  expressions  of  opinion  on 
which  the  buyer  is  not  entitled  to  rely; "  but  by  other  courts  they  are  deemed  to 
be  material  statements  of  facts.'^  Statements  that  a  third  person  gave  so  much 
for  the  same  or  for  similar  articles  are  generally  regarded  as  material.^^ 


Pac.  154;  Hauk  v.  Brownell,  120  111.  161,  11 
N.  E.  416. 

53.  AlaMma. —  Alexander  v.  Dennis,  9 
Port.  174,  33  Am.  Dec.  309. 

Kentucky.— Cofiey  v.  Hendrick,  65  S.  W. 
127,  23  Ky.  L.  Rep.  1128. 

Maine.—  Hoxie  f.  Small,  86  Me.  23,  29  Atl. 
920;  Coolidge  v.  Goddard,  77  Me.  578,  1  Atl. 
831. 

Massachusetts.— Andxe^ws,  r.  Jackson,  168 
Mass.  266,  47  N.  E.  412.  60  Am.  St.  Rep. 
390,  37  L.  R.  A.  402;  Hazard  v.  Irwin,  18 
Pick.  95. 

Michigan. —  Simonds  r.  Cash,  136  Micli. 
558,  99  N.  W.  754;  Collins  v.  Jackson,  54 
Mich.  186,  19  N.  W.  947;  Jackson  v.  Collins, 
39  Mich.  557. 

Minnesota. —  MacLaren  r.  Cochran,  44 
Minn.  255,  46  N.  W.  408. 

Missouri. —  Stout  r.  Caruthersville  Hard- 
ware Co.,  131  Mo.  App.  520,  110  S.  W.  619. 

New  Jersey. —  Crosland  v.  Hall,  33  N.  J. 
Eq.  111. 

New  York.—  FvjoY  r.  Foster,  130  N.  Y. 
171,  29  N.  E.  123;  Chrysler  r.  Canaday,  90 
N.  Y.  272,  43  Am.  Rep.  166;  Manning  r. 
Maas.  2  Misc.  266,  21  N.  Y.  Suppl.  959 ;  Pharo 
V.  Beadleston,  17  N.  Y.  Suppl.  730. 

Pennsylvania. —  Bvrne  r.  Stewart,  124  Pa. 
St.  450,  17  Atl.  19.' 

United  States.-  Strand  v.  Griffith,  97  Fed. 
854,  38  C.  C.  A.  444, 

See  43  Cent.  Dig.  tit.  "Sales,"  §  79;  and 
Contracts,  9  Cyc."  417. 

54.  California. —  Cruess  v.  Fessler,  39  Cal. 
336. 

Colorado. —  Beard  r.  Bliley,  3  Colo.  App. 
479,  34  Pac.  271. 

Illinois. —  O'Donnell.  etc..  Brewing  Co.  V. 
Farrar,  163  111.  471,  45  N.  E.  283. 

Indiana. —  Hoflfa  v.  Hoffman,  33  Ind.  172. 

Maryland. —  Findlay  r.  Baltimore  Trust, 
etc.,  Co.,  97  Md.  716,  55  Atl.  379. 

Massachusetts. — Boles  r.  Merrill,  173  Mass. 
491,  53  N.  E.  894,  73  Am.  St.  Rep.  308. 

New  York. —  Jackson  v.  Folev,  53  N.  Y. 
App.  Div.  97,  65  N.  Y.  Suppl.  920;  Harding 
V.  Taylor,  37  Misc.  684,  76  N.  Y.  Suppl.  365 ; 
Tilden  v.  Washburn,  6  N.  Y.  Suppl.  556. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  80. 

A  contract  for  the  purchase  of  a  store, 
which  was  entered  into  under  a  mistake  and 
misrepresentation  as  to  the  real  condition  of 
the  concern,  in  consequence  of  which  the  suh- 
stantial  object  of  the  contract  was  defeated, 
may  be  set  aside  in  equity.  Callender  v. 
Colegrove,  17  Conn.  1. 

55.  California.— GiffoYd  r.  Carvill,  29  Cal. 
589. 
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Iowa. —  Averill  v.  Boyles,  52  Iowa  672,  3 
N.  W.  731. 

New  York. —  Truman  i".  Lombard,  10  N.  Y. 
App.  Div.  430,  42  N.  Y.  Suppl.  262. 

Pennsylvania. —  McElwee  v.  Chandler,  198 
Pa.  St.  575,  48  Atl.  475. 

Rhode  Island. — ■  Handy  v.  Waldron,  19  R.  I. 
618,  35  Atl.  884. 

^\isconsin. —  Beetle  v.  Anderson,  98  Wis.  5, 
73  N.  W.  560. 

United  States. — ^  Boggs  v.  Wann,  58  Fed. 
681. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  81. 

56.  Cole  V.  Smith,  26  Colo.  506,  58  Pac. 
1086;  Dillman  r.  Nadlehoffer,  119  111.  567,  7 
N.  E.  88  Vaffirming  19  111.  App.  375]  ;  Boles 
r.  Merrill,  173  Mass.  491,  53  N.  E.  894,  73 
Am.  St.  Rep.  308.  Contra,  Strickland  v. 
Graybill,  97  Va.  602,  34  S.  E.  475;  Moline 
Plow  Co.  f.  Carson,  72  Fed.  387,  18  C.  C.  A. 
606. 

57.  Georgia. —  Underwood  'V.  Caldwell,  102 
Ga.  16,  29  S.  E.  164. 

Illinois. —  Hauk  v.  Brownell,  19  111.  App. 
189  [affirmed  in  120  111.  161,  11  N.  E.  416]. 

Kentucky. —  Elerick  r.  Reid,  54  Kan.  579, 
38  Pac.  814. 

Maine. — •  Holbrook  r.  Connor,  60  Me.  578, 
11  Am.  Rep.  212. 

Massachusetts. —  Boles  v.  Merrill,  173  Mass. 
491,  53  N.  E.  894,  73  Am.  St.  Rep.  308; 
Gassett  v.  Glazier,  165  Mass.  473,  43  N.  E. 
193;  Way  r.  Ryther,  165  Mass.  226,  42  N.  E. 
1128;  Hemmer  v.  Cooper,  8  Allen  334;  Med- 
bury  V.  Watson,  6  Mete.  246,  39  Am.  Dec. 
726. 

United  States. —  Mackenzie  v.  Seeberger,  76 
Fed.  108,  22  C.  C.  A.  83.  And  see  Hazleton 
Tripod-Boiler  Co.  v.  Citizens'  St.  R.  Co.,  72 
Fed.  317. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  82. 

58.  Indiana. —  McFadden  v.  Robison,  35 
Ind.  24;  Miller  v.  Buchanan,  10  Ind.  App. 
474,  37  N.  E.  187,  38  N.  E.  56. 

loica. —  Welch  v.  Burdick,  101  Iowa  70,  70 
N.  W.  94. 

Kentucky.—  Blacks  r.  Catlett,  3  Lift.  139. 

New  York. — 'Fairchild  v.  McMahon,  139 
N.  Y.  290,  34  N.  E.  779,  36  Am.  St.  Rep. 
701;  Smith  r.  Countryman.  30  N.  Y.  655; 
Harlow  r.  La  Brum,  82  Hun  292,  31  N.  Y. 
Suppl.  487;  Van  Epps  r.  Harrison,  5  Hill  63, 
40  Am.  Dec.  314;  Sandford  i:  Handy,  23 
Wend.  260. 

United  States.—  Strand  r.  Griffith,  97  Fed. 
854,  38  C.  C.  A.  444. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  82. 

59.  Caswell  r.  Hunton,  87  Me.  277,  32  Atl. 
899;  Coolidge  v.  Goddard,  77  Me.  578,  1  Atl. 
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(4)  Representations  as  to  Quality.  Fraudulent  misrepresentations  by  ttie 
seller  concerning  the  quality,  character,  or  soundness  of  the  goods  are  ground  for 
avoiding  the  contract,  provided  the  circumstances  are  such  that  the  buyer  was 
entitled  to  rel}^  on  the  representations.''^  If  the  buyer  relies  on  an  examination 
or  test  made  by  himself  or  another,  he  does  not  rely  on  the  representation.*^^ 

(5)  Representations  as  to  Quantity.  A  fraudulent  misrepresentation  by 
the  seller  concerning  the  quantity  of  the  goods  sold  may  be  ground  for  avoiding 
the  contract. 

(6)  Representations  as  to  Title.  Although  by  a  contract  of  sale,  the  seller 
impliedly  warrants  his  right  to  sell  the  goods, if  he  fraudulently  represents  the 
goods  to  be  his  own  when  they  are  not,  the  buyer  may  avoid  the  contract  upon 
that  ground.®^    He  may  also  do  so  if  the  seller  makes  a  fraudulent  representation 


831;  Kilgore  v.  Bruce,  166  Mass.  136,  44 
N.  E.  108;  Belcher  v.  Costello,  122  Mass. 
189;  Barnsville  First  Nat.  Bank  f.  Yocum, 
11  Nebr.  328,  9  N.  W.  84. 

60.  Alabama. —  Whitworth  v.  Thomas,  83 
Ala.  308,  3  So.  781,  3  Am.  St.  Rep.  725. 

Colorado. —  Hennessy  r,  Damourette,  15 
Colo.  App.  354,  62  Pac.  229. 

Georgia. — •  Hovle  r.  Southern  Saw  Works, 
105  Ga.  123,  3l'S.  E.  137. 

Illinois. —  Forbes  v.  Pausinsky,  14  111.  App. 

loiva. —  Evans  v.  Palmer,  137  Iowa  425, 
114  N.  W.  912;  McCorkell  v.  Karhoff,  90 
Iowa  545,  58  N.  W.  913. 

Kentucky. —  Scott  v.  Perrin,  4  Bibb  360. 

Louisiana. —  Williams  v.  Miller,  9  La. 
129. 

Maine. —  Pitcher  v.  Webber,  103  Me.  101, 
68  Atl.  593. 

Massachusetts. —  Hazard  v.  Irwin,  18  Pick. 
95. 

Michigan.— 'Ri])\ey  v.  Case,  78  Mich.  126, 
43  N.  W^  1097,  18  Am.  St.  Rep.  428. 

Mississippi. —  Hirschburg  Optical  Co.  v. 
Jackson,  63  Miss.  21. 

Neio  Hampshire. —  Spaulding  r.  Hanscom, 
67  N.  H.  401,  32  Atl.  154. 

Neic  York. —  Maver  v.  Dean,  115  N.  Y.  556, 
22  N.  E.  261,  5  '^L.  R.  A.  540;  Brown  v. 
Tuttle,  66  Barb.  169;  W^olf  v.  Michael,  21 
Misc.  86,  46  N.  Y.  Suppl.  991. 

Pennsylvania. —  Pyroleum  Appliance  Co.  v. 
Williamsport  Hardware,  etc.,  Co.,  169  Pa.  St. 
440,  32  Atl.  458;  Nelson  v.  Martin,  105  Pa. 
St.  229. 

Tennessee. —  Donelson  v.  Young,  Meigs  155. 

Texas.— B\ythe  v.  Speake,  23  Tex.  429. 
See  also  Ross-Armstrong  Co.  v.  Shaw,  (Civ. 
App.  1905)  113  S.  W.  558. 

United  States.— ^tr9ind  v.  Griffith,  97  Fed. 
854,  38  C.  C.  A.  444. 

Canada. —  Haggert  Mfg.  Co.  v.  Pugsley,  26 
N.  Brunsw.  223. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  79. 

61.  Bierman  v.  City  Mills  Co.,  10  Misc. 
(N.  Y.)  140,  30  N.  Y.  Suppl.  929  (holding 
that  a  manufacturer  of  garments,  who  buys 
cloth  to  be  used  in  such  manufacture,  can 
have  no  cause  of  action  for  alleged  misrepre- 
sentations as  to  the  wearing  quality  of  the 
goods,  because  he  should  know  best  what  is 
suitable  for  his  purpose);  Bruner  v.  Strong,  61 
Tex.  555  (holding  that  where  the  seller  made 
representations  which  he  refused  to  guarantee. 


the  buyer  was  not  justified  in  relying  on 
them ) . 

Statement    contrary   to    natural   laws. — 

Fraud  cannot  be  predicated  on  a  sale  of  eye- 
glasses on  the  representation  that  a  chemical 
process  imparted  a  quality  to  the  glass  that 
made  it  fit  the  eye  indefinitely,  so  that  the 
glasses,  once  fitted,  would  always  adapt  them- 
selves to  the  eve.  H.  Hirschberg  Optical  Co. 
V.  Michaelson,  "l  Nebr.  (Unofi'.)  137,  95  N.  W. 
461. 

62.  Alabama. —  Brewer  v.  Arantz,  124  Ala. 
127,  26  So.  922. 

Indiana. —  Hagee  v.  Grossman,  31  Ind.  223. 

Missouri. —  Morse  v.  Rathburn,  49  Mo.  91. 

NeiD  Jersey. —  Norfolk,  etc..  Hosiery  Co.  v. 
Arnold,  49  N.  J.  Eq.  390,  23  Atl.  514,  holding 
that  one  who,  for  more  than  four  years,  has 
had  the  exclusive  use  of  a  machine  under  a 
contract,  and  has,  all  that  time,  tested  it  by 
use,  is  not  in  a  position  where  he  can  be  de- 
ceived by  false  representations  as  to  its  ca- 
pacity or  efficiency. 

Neiv  York. —  Howell  v.  Biddlecom,  62  Barb. 
131. 

Pennsylvania. —  Kreamer  v.  Smith,  187  Pa. 
St.  209,  41  Atl.  43. 

Texas. —  Haley  r.  Manning,  2  Tex.  Civ. 
App.  17,  21  S.  W.  711. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  75. 

63.  Ruff  f.  Jarrett,  94  111.  475;  Lewis  V. 
Jewell,  151  Mass.  345,  24  N.  E.  52,  21  Am.  St. 
Rep.  454;  Lewis  r.  Muse,  130  Mo.  App.  194, 
108  S.  W.  1107;  Cabaness  v.  Holland,  19  Tex. 
Civ.  App.  383,  47  S.  W.  379,  holding  that,  al- 
tliougli  the  seller  refuses  to  warrant  the  num- 
ber of  cattle  sold,  he  may  be  liable  for  fraudu- 
lent representations  as  to  their  number. 

Ordinarily,  where  the  buyer  has  equal 
means  of  forming  his  own  estimation,  repre- 
sentations of  quantity  are  not  such  as  the 
buyer  is  entitled  to  rely  upon.  Cole  r.  Smith, 
26  Colo.  506,  58  Pac.  1086;  Brockhaus  r. 
Schilling,  52  Mo.  App.  73.  See  also  infra, 
II,  E,  8,  d,  (II),  (c). 

64.  See  infra,  VII,  D,  6,  b. 

65.  Indiana. — Bales  r.  Weddle,  14  Ind.  349, 
holding  that  a  false  representation  by  the 
vendor  in  an  executed  contract  that  he  has 
the  goods  he  professes  to  sell,  whereby  tho 
purchaser  is  induced  to  make  advances, 
avoids  the  contract. 

Iowa.—  T[a\e  r.  Philbrick,  42  Iowa  81. 
NcTf  York.. —  Sweetnian  r.  Prince,  62  Barb. 
256  [reversed  on  other  grounds  in  26  N.  Y. 
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as  to  the  existence  of  liens  or  encumbrances  on  or  claims  by  third  persons  to  the 
thing  sold.^*^ 

(c)  Representations  Where  Means  of  Knowledge  Are  at  Hand.  Many  cases  lay 
down  the  rule  broadly  that  if  the  means  of  knowledge  are  at  hand  and  equally 
available  to  both  parties,  the  buyer  will  not  be  heard  to  say  that  he  has  been 
deceived.  On  the  other  hand  there  are  cases  which  hold  that  a  person  cannot 
avoid  the  effect  of  his  fraudulent  misrepresentation  on  the  ground  of  the  credulity 
or  negligence  of  the  injured  party,  and  that  the  buyer  may  rely  upon  a  represen- 
tation of  fact,  although  the  means  of  knowledge  are  at  hand  and  open  to  him.^^ 
All  courts  agree  that  if  the  means  of  knowledge  are  not  at  hand  or  the  buyer 
has  not  equal  facilities  for  ascertaining  the  truth,  he  may  rely  on  the  seller's 
representations.^^ 


224];  Case  v.  Hall,  24  Wend.  102,  35  Am. 
Rep.  605;  Ketletas  i".  Fleet,  7  Johns.  324. 

West  Virginia. —  Hyer  v.  Smith,  48  W.  Va. 
550,  37  S.  E.  632. 

United  States. —  Simpson  v.  Wiggin,  22 
Fed.  Cas.  No.  12,887,  3  Woodb.  &  M.  413. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  78. 

A  failure  to  disclose  want  of  title  may  con- 
stitute fraud.  Abbott  v.  Marshall,  48  Me. 
44;  Sweetman  v.  Prince,  62  Barb.  (N.  Y.) 
256  [reversed  on  other  grounds  in  26  N.  Y. 
224]. 

66.  Merritt  v.  Robinson,  35  Ark.  483 ;  Hal- 
sell  V.  Musgraves,  5  Tex,  Civ.  App.  476,  24 
S.  W.  358  (holding  that  a  false  representa- 
tion that  a  third  person  no  longer  claimed 
title  was  fraudulent)  ;  Stevenson  r.  Marble, 
84  Fed.  23. 

67.  Delaioare. —  Journal  Printing  Co.  V. 
Maxwell,  1  Pennew.  511,  43  Atl.  615. 

Indiana. —  Gatling  v.  Newell,  12  Ind.  118. 

Massachusetts. —  Poland  r.  Brownell,  131 
Mass.  138,  41  Am.  Rep.  215;  Brown  v.  Leach, 
107  Mass.  364. 

Neio  York. —  Guilfoyle  i*.  Pierce,  4  N.  Y. 
App.  Div.  612,  38  N.  Y.  Suppl.  697. 

North  Carolina. —  Williamson  v.  Holt,  147 
N.  C.  515,  61  S.  E.  384,  17  L.  R.  A.  N.  S. 
240. 

Oregon. —  W^aymire  v.  Shipley,  (1908)  97 
Pac.  807. 

Washington. —  Griffith  v.  Strand,  19  Wash. 
686,  54  Pac.  613. 

Wisconsin. —  Mamlock  v.  Fairbanks,  46 
Wis.  415,  1  N.  W.  167,  32  Am.  Rep.  716, 
holding  that  where  the  purchaser  of  a  mort- 
gage might  have  ascertained  the  truth  or 
falsity  of  the  seller's  representations  as  to 
the  identity  and  residence  of  the  parties  by 
examination  of  the  mortgage,  and  is  not  pre- 
vented by  artifice,  the  rule  caveat  emptor 
will  apply. 

United  States. — ^  Slaughter  v.  Gerson,  13 
Wall.  379,  20  L.  ed.  627;  Dalhoff  Constr.  Co. 
V.  Black,  157  Fed.  227,  85  C.  C.  A.  25,  17 
L.  R.  A.  N.  S.  419;  Anschutz  v.  Miller,  20 
Fed.  376. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  75;  and 
Contracts,  9  Cyc.  428. 

Knowledge  of  buyer. —  Where  a  purchaser 
of  logs  had  lived  for  a  long  time  adjoining 
the  land  on  which  the  logs  were  situated, 
had  gone  twice  on  the  land  to  view  them 
and  had  ample  opportunity  to  make  examina- 
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tion  before  buying,  he  could  not  rescind  for 
false  representations  as  to  number  and  qual- 
ity. Hulet  V.  Achey,  39  Wash.  91,  80  Pac. 
1105. 

68.  Alabama. —  Burroughs  v.  Pacific  Guano 
Co.,  81  Ala.  255,  1  So.  212. 

Iowa. —  Hale  c.  Philbrick,  42  Iowa  81. 

Kentucky. —  Gant  f.  Shelton,  3  B.  Mon. 
420;  Hanks  v.  McKee,  2  Litt.  227,  13  Am. 
Dec.  265. 

Michigan. —  Ripley  v.  Case,  78  Mich.  126, 
43  N.  W.  1097,  18  Am.  St.  Rep.  428;  Jack- 
son v.  Collins.  39  Mich.  557. 

Missouri. —  Union  Nat.  Bank  v.  Hunt,  76 
Mo.  439. 

ISleio  Hampshire. —  Stewart  v.  Stearns,  63 
N.  H.  99,  56  Am.  Rep.  496. 

North  Dakota. —  Fargo  Gas,  etc.,  Co.  v. 
Fargo  Gas,  etc.,  Co.,  4  N.  D.  219,  59  N.  W. 
1066,  37  L.  R.  A.  593. 

Vermont. —  Chamberlin  v.  Fuller,  59  Vt. 
247,  9  Atl.  832;  Kendall  v.  Wilson,  41  Vt. 
567. 

United  States.—  Strand  v.  Griffith,  97  Fed. 
854,  38  C.  C.  A.  444. 

England. —  Redgrave  v.  Hurd,  20  Ch.  D.  1, 
51  L.  J.  Ch.  113,  45  L.  T.  Rep.  N.  S.  485,  30 
Wkly.  Rep.  251. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  75;  and 
Contracts,  9  Cyc.  429. 

A  purchaser  of  a  patent  right  may  rely  on 
the  representations  of  the  seller  as  to  what 
Avas  covered  by  the  patent,  although  by 
searching  the  record  of  the  patent  office  the 
buyer  might  have  discovered  the  fraud. 
Swinney  r.  Patterson,  25  Nev.  411,  62  Pac.  1. 

69.  Arkansas. —  Gaty  i*.  Holcomb,  44  Ark. 
216. 

'  Illinois.— -meks  r.  Stevens,  121  111.  186,  11 
N.  E.  241  [affirming  15  111.  App.  480]; 
Allen  V.  Hart,  72  111.  104;  Mayberry  V. 
Rogers,  81  111.  App.  581. 

Indiana. —  Overbay      Lighty,  27  Ind.  27. 
loica. —  McDowell  r.   Caldwell,   116  Iowa 
475,  89  N.  W.  nil;  Beebe  f.  Funkhouser,  2 
Iowa  314. 

Kentucky.— VlSink^  V.  McKee,  2  Litt.  227, 
13  Am.  Dec.  265. 

Missouri. —  Cahn  V.  Reid,  18  Mo.  App. 
115. 

Neni  York. —  Holmes  r.  Bloomingdale,  72 
N.  Y.  App.  Div.  627,  76  N.  Y.  Suppl.  182; 
Yeomans  r.  Bell,  79  Hun  215,  29  N.  Y.  Suppl. 
502. 
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(d)  Representations  When  Warranty  Accompanies  Contract.  The  buyer  may 
avoid  the  contract  for  the  sell(?r's  fraudulent  representation  notwithstanding  the 
seller  warrants  the  truth  of  the  fact  represented,^*^  unless  the  circumstances  are 
such  that  the  buyer  must  have  rehed  solely  upon  the  warranty  for  protection. '^^ 

(ill)  Fraud  of  Buyer  '^^ —  (a)  Failure  to  Disclose  Facts.  In  contracts  of 
sale  disclosure  is  not  ordinarily  incumbent  on  the  buyer,  and  the  mere  failure  to 
disclose  facts  which  would  enhance  the  price  or  other  material  facts  does  not 
constitute  fraud."  As  a  rule,  to  charge  the  buyer  with  fraud,  there  must  be 
active  misstatement  or  such  partial  statement  that  the  withholding  of  what  is 
not  stated  makes  that  which  is  stated  absolutely  false. 

(b)  Matter  of  Fact  or  of  Opinion  —  (1)  In  General.    A  mere  statement  by 


Pennsylvania. —  Bigler  v.  Flickinger,  55  Pa. 
St.  279;  Scully  v.  Miller,  29  Leg.  Int.  230; 
Bower  r.  Fenn^,  7  Wkly.  Notes  Cas.  431. 

Terras.— Griffin  v.  Chubb,  7  Tex.  G03,  58 
Am.  Dec.  85. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  75;  and 
Contracts,  9  Cvc.  429. 

70.  /oi6a.— McCorkell  v.  Karhoff,  90  Iowa 
545,  58  N.  W.  913;  Raeside  r.  Hamm,  87 
Iowa  720,  54  N.  W.  1079. 

Louisiana. —  Back  v.  Meeks,  1  La.  309. 

Maine. —  Prentiss  r.  Russ,  16  Me.  30. 

Pennsylvania. —  Hexter  r.  Bast,  125  Pa.  St. 
52,  17  Atl.  252,  11  Am.  St.  Rep.  874.  And 
see  Maute  v.  Gross,  56  Pa.  St.  250,  94  Am. 
Dec.  62. 

Texas.— nuhhy  v.  Stokes,  22  Tex.  217. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  68. 

Warranty  of  other  matters. —  Of  course  the 
buyer's  right  to  aA^ail  himself  of  the  seller's 
fraud  is  not  affected  by  the  fact  that  the 
contract  is  accompanied  by  warranty  of  other 
matters.  Huckabee  i*.  Albritton,  10  Ala.  657 ; 
Beasley  v.  Huzett,  etc.,  Mfg.  Co.,  92  Ga.  273, 
18  S.  E.  420;  Hanks  v.  McKee,  2  Litt.  (Ky.) 
227,  13  Am.  Dec.  265. 

71.  Reeves  v.  Corning,  51  Fed.  774  (hold- 
ing that  the  buyer  of  a  patent  right  could 
not  rescind  the  sale  on  the  ground  of  false 
representations  that  the  patent  was  valid 
and  did  not  interfere  with  any  prior  patent, 
where  the  contract  contained  an  express  war- 
ranty to  the  same  effect,  and  an  engagement 
on  the  part  of  the  grantor  to  defend  at  his 
own  expense  all  suits  for  infringement.  And 
see  H.  W.  Williams  Transp.  Line  v.  Dariuss 
Cole  Transp.  Co.,  129  Mich.  209,  88  N.  W. 
473,  56  L.  R.  A.  939. 

72.  Criminal  liability  for  obtaining  goods 
by  means  of  false  pretenses  see  False  Pre- 
tenses, 19  Qyc.  384. 

73.  Illinois. —  Hayner  r.  Mcllwain,  53  111. 
App.  652. 

Neio  York. — Bench  r.  Sheldon,  14  Barb.  66; 
Farmer  v.  Shannon,  8  N".  Y.  St.  131. 

Pennsylvania. —  Butler's  Appeal,  26  Pa.  St. 
63;  Kintzing  v.  McElrath,  5  Pa.  St.  467; 
Eichelberger  v.  Barnitz,  1  Yeates  307. 

United  States. — Laidlaw  v.  Organ,  2  Wheat. 
178,  4  L.  ed.  214;  Blvdenburgh  r.  Welsh,  3 
Fed.  Cas.  No.  1,583,  Baldw.  331. 

England. —  Fox  r.  Mackreth,  2  Bro.  Ch. 
400,  29  Eng.  Reprint  224 ;  Turner  v.  Harvey, 
.Tac.  170,  4  Eng.  Ch.  170,  37  Eng.  Reprint 
814. 

Compare  Frazer  r.  Gervais,  Walk.  (Miss.)  72. 


See  43  Cent.  Dig.  tit.  "Sales,"  §§  86,  92. 

Failure  to  answer  a  question  concerning 
which  the  buyer  has  information  is  not  fraud. 
Laidlaw  v.  Organ,  2  Wheat.  (U.  S.)  178,  4 
L.  ed.  214;  Blvdenburgh  v.  Welsh,  3  Fed. 
Cas.  No.  1,583/ Baldw."  331.  But  if  he  an- 
swers, he  must  answer  truthfully.  Smith  v. 
Countryman,  30  N.  Y.  655. 

74.  Bench  v.  Sheldon,  14  Barb.  (N.  Y.)  66, 
holding  that  where  a  seller  had  lost  a  flock  of 
sheep,  and  B  heard  of  them,  inquired  of  the 
owner  if  he  had  found  them,  and,  on  being 
answered  that  he  had  not,  observed  that  he 
"  supposed  he  never  would  find  them,"  and 
offered  A  ten  dollars  for  them,  which  A 
accepted,  B's  conduct  was  a  fraud.  See  also 
Contracts,  9  Cyc.  412. 

Innocent  misrepresentation  by  agent. — 
Where  the  purchaser,  in  New  York,  knew  of 
an  advance  in  the  price  of  copper  in  Europe, 
but  his  broker,  in  Boston,  was  ignorant  of 
the  advance,  and,  on  being  asked  by  the 
seller  just  before  the  sale  whether  there  was 
any  advance,  replied,  "  None  that  I  know  of," 
it  was  held  that  there  was  no  such  conceal- 
ment as  would  Invalidate  the  contract.  Cod- 
dington  v.  Goddard,  16  Gray  (Mass.)  436. 

Confidential  relations. —  A  duty  to  disclose 
arises  where  the  buyer  stands  in  a  confiden- 
tial relation  to  the  seller.  Smith  v.  Sweeney, 
69  Ala.  524  (holding  that  the  relation  be- 
tween the  owner  of  a  horse  and  one  who 
undertakes  to  train  it  for  pay  is  one  of  trust 
and  confidence,  and  a  purchase  hj  the  latter 
without  a  full  disclosure  of  all  facts  known 
by  him  affecting  the  speed  and  value  of  the 
horse  will  authorize  a  rescission  of  the  sale 
by  the  owner)  ;  Oliver  r.  Oliver,  118  Ga.  362, 
45  S.  E.  232;  Bowman  r.  Patrick,  36  Fed. 
138.  But  where  respondent  had  been  em- 
ployed by  A  in  care  of  certain  oyster  beds, 
and  seven  years  after  he  had  left  the  service 
A  became  broken  in  mind,  and  his  wife,  tak- 
ing charge  of  tlie  business,  applied  to  re- 
spondent, telling  him  that  he  might  have 
them  if  he  would  pay  as  much  as  any  one  else, 
and  he  offered  two  hundred  dollars,  although 
he  knew  that  they  would  easily  bring  five  hun- 
dred dollars  and  that  she  thouglit  he  would 
offer  a  fair  price,  and  she  at  once  accepted,  it 
was  held  that  there  was  not  such  a  con- 
fidential relation  as  to  make  respondent's 
conduct  fraudulent.  Hemins'wav  r.  Coleman, 
40  Conn.  390,  44  Am.  Rep.  243.  See  also 
Fletcher  r.  Bartlett,  157  Mass.  113,  31  N.  E. 
760. 


[II,  E,  8,  d,  (ill),  (e\  (1)] 


TO    [35  Cye.] 


SALES 


the  buyer  of  opinion,  belief,  or  expectation,  although  unfounded  or  false,  is  not 
as  a  rule  such  a  false  representation  as  to  constitute  fraud.'''' 

(2)  Representations  as  to  Value.  Statements  by  the  buyer  of  the  value 
of  the  thing  sold  are  generally  regarded  as  expressions  of  opinion.'^  But  it  is 
otherwise  if  the  buyer  has  means  of  knowledge  not  open  to  the  seller." 

(c)  Representations  as  to  Financial  Condition  —  (1)  In  General.  In  a  sale 
upon  credit  a  representation  by  the  buyer  as  to  his  solvency  and  financial  condi- 
tion is  material,  and  if  it  is  knowingly  false  and  induces  the  sale,  it  constitutes 
fraud. '^^    A  representation  of  a  material  fact  affecting  his  financial  condition  is 


75.  Fish  r.  Cleland,  33  111.  238  (chances  of 
sale,  or  the  probability  of  getting  a  better 
price)  ;  Downes  v.  Self,  2S  Tex.  Civ.  App. 
356,  67  S.  W.  897.  See  also  supra,  II,  E, 
8,  d,    (I),  (B). 

76.  Bird  v.  Forceman,  62  111.  212;  Wil- 
liams V.  Thomas,  65  Iowa  183,  21  N.  W.  509; 
Burns  v.  Hahannah,  39  Kan.  87,  17  Pac.  319; 
Graffenstein  r.  Epstein,  23  Kan.  443,  33  Am. 
Rep.  171;  Barlow  v.  Wiley,  3  A.  K.  Marsh. 
(Ky. )  457.  Compare  Smith  i".  Countryman, 
30  N.  Y.  655. 

77.  Russell  v.  Peav,  2  Speers  (S.  C.) 
217. 

Knowledge  of  seller. —  Fraud  justifying  re- 
scission of  a  sale  of  stock  on  the  ground  of 
false  representations  by  the  purchaser  is  not 
shown  where  the  seller's  agent  had  better 
knowledge  of  the  condition  of  the  corporation 
than  the  buyer.  Brinkerhoff  r.  Sartwell,  85 
Hun  (N.  Y.')  557,  33  N.  Y.  Suppl.  162  [af- 
firmed in  35  N.  Y.  Suppl.  1104]. 

Representations  of  fact  affecting  the  value 
may  be  material.  McCormick  v.  Malin,  5 
Blackf.  (Ind.)  509.  Contra,  Hills  v.  Jacobs, 
7  Rob.  (La.)  406.  A  statement  of  what  the 
buyer  has  given  for  similar  goods  is  material. 
Smith  V.  Countryman,  30  N.  y.  655.  This  is 
true  of  a  statement  that  another  is  offering 
the  same  goods  at  a  certain  price.  Smith, 
etc.,  Co.  V.  Smith,  166  Pa.  St.  563,  31  Atl. 
343.  But  a  statement  of  the  reason  why  the 
buyer  wishes  to  purchase  at  a  low  rate  is 
immaterial.  Byrd  v.  Rautman,  85  Md.  414, 
36  Atl.  1099. 

78.  Alabama. — ^McKenzie  v.  Weineman,  116 
Ala.  194,  22  So.  508;  McCormick  v.  Joseph, 
77  Ala.  236. 

Arkansas. —  W.  W.  Johnson  Co.  v.  Triplett, 
66  Ark.  233,  50  S.  W.  455;  Bugg  r.  Wert- 
heimer-Schwartz  Shoe  Co.,  64  Ark.  12,  40 
S.  W.  134  [distinguishing  Tavlor  v.  Missis- 
sippi Mills,  47  Ark.  247,  1  S.'  W.  283]. 

Colorado. —  Bell  v.  Kaufman,  9  Colo.  App. 
259,  47  Pac.  1035. 

Connecticut. —  Judd  v.  Weber,  55  Conn. 
267,  11  Atl.  40. 

Delaware. —  Freeman  v.  Topkis,  1  Marv. 
174,  40  Atl.  948. 

Illinois. —  Doane  v.  Lockwood,  115  111.  490, 
4  N.  E.  500;  Schweizer  v.  Tracy,  76  111.  345; 
Huthmacher  v.  Lowman,  66  111.  App.  448; 
Hacker  v.  Munroe,  61  111.  App.  420. 

Indiana. —  Levi  r.  Kraminer,  2  Ind.  App. 
594,  28  N.  E.  1028. 

Iowa. —  Morris  v.  Posner,  111  Iowa  335,  82 
N.  W.  755 ;  P.  Cox  Shoe  Co.  v.  Adams,  105 
Iowa  402,  75  N.  W.  316;  Reid  v.  Cowduroy, 

[II,  E,  8,  d,  (III),  (B),  (1)] 


79  Iowa  169,  44  N.  W.  351,  18  Am.  St.  Rep. 
359. 

Kentucky. —  Bradberry  v.  Keas,  5  J.  J. 
Marsh.  446;  Field  Grocery  Co.  v.  Conley, 
104  S.  W.  372,  31  Ky.  L.  Rep.  989. 

Michigan. —  Clark  v.  William  Munroe  Co., 
127  Mich.  300,  86  N.  W.  816;  Arnstine  c. 
Treat,  71  Mich.  561,  39  N.  W.  749. 

Missouri. —  Beebe  v.  Hatfield,  67  Mo.  App. 
609;  Burnham  v.  Jacobs,  66  Mo.  App.  628. 

Xehraska. —  McKinney  v.  Chadron  First 
Nat.  Bank,  36  Nebr.  629,  54  N.  W.  963; 
Work  v.  Jacobs,  35  Nebr.  772,  53  N.  W.  993; 
Tootle  V.  Chadron  First  Nat.  Bank,  34  Nebr. 
863,  52  N.  W.  396. 

New  Jersey. —  Candy  v.  Globe  Rubber  Co., 
37  N.  J.  Eq.  175. 

New  York.—  Fitchard  v.  Doheny,  93  N.  Y. 
App.  Div.  9,  86  N.  Y.  Suppl.  964;  Sheffield  r. 
Mitchell,  31  N.  Y.  App.  Div.  266,  52  N.  Y. 
Suppl.  925 ;  Westcott  V.  Ainsworth,  9  Hun 
53 ;  Hunter  v.  Hudson  River  Iron,  etc.,  Co.,  20 
Barb.  493;  Gary  v.  Hotailing,  1  Hill  311,  37 
Am.  Dec.  323. 

Pennsylvania. —  Cincinnati  Cooperage  Co.  v. 
Gaul,  170  Pa.  St.  545,  32  Atl.  1093;  Ensign 
V.  Hoffield,  2  Pa.  Gas.  504,  4  Atl.  189;  Zee- 
man  V.  Saleburg,  25  Pa.  Super.  Ct.  423. 

Tennessee. —  Wertheimer-Swartz  Shoe  Co.  f  . 
Faris,  (Ch.  App.  1898)  46  S.  W.  336. 

Texas. —  Hall,  etc.,  Wood- Working  Mach. 
Co.  V.  Brown,  82  Tex.  469,  17  S.  W.  715; 
Morrison  v.  Adoue^  76  Tex.  255,  13  S.  W. 
166;  Avery  v.  Dickson,  (Civ.  App.  1899)  49 
S.  W.  662;  Abilene  Mill,  etc.,  Co.  v.  Finley, 
(Civ.  App.  1896)  34  S.  W.  311. 

Vermont. —  Hodgeden  v.  Hubbard,  18  Vt. 
504,  46  Am.  Dec.  167. 

United  States. — ^Openhym  v.  Blake,  157 
Fed.  536,  87  C.  C.  A.  122;  In  re  Gany,  103 
Fed.  930;  Johnson  v.  Peck,  13  Fed.  Cas.  No. 
7,404,  1  Woodb.  &  M.  334. 
■  See  43  Cent.  Dig.  tit.  "  Sales,"  §  95. 
False  representations  not  sufficient  to  sus- 
tain an  indictment  for  false  pretenses  may 
be  sufficient  to  vitiate  a  contract  of  sale. 
Nichols  V.  Michael,  23  N.  Y.  264,  80  Am. 
Dec.  259;  Eastern  Lumber  Co.  v.  Gill,  9  Pa. 
Co.  Ct.  630. 

Goods  shipped  C.  0.  D. — Where  an  express 
agent  refused  to  deliver  goods  shipped  C,  0.  D. 
until  the  price  was  paid,  but  on  the  buyer's 
representations  that  his  check  was  as  good 
as  gold  and  that  he  could  pay  all  his  debts 
in  an  hour,  the  agent  delivered  the  goods  on 
receipt  of  a  check  payable  in  fifteen  days,  at 
which  time  the  merchant  stated  funds  would 
be  in  the  bank  to  meet  it,  the  buyer  knowing 
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sufficient.'"  A  representation  of  solvency  is  not  fraudulent  if  the  buyer  had 
reasonable  grounds  for  believing  it  true.^"  The  representation  must  be  one  of 
fact  and  not  of  opinion/^  and  must  not  relate  merely  to  something  promised  to 
be  done.^-^ 

(2)  Reliance  on  Representation.  The  representation  must  have  been 
relied  on.*^ 

(3)  Communication  of  Representation.  A  seller  cannot  avoid  a  contract 
of  sale  on  the  ground  of  a  representation  by  the  buyer  as  to  his  financial  condition 
which  was  not  made  to  the  seller  or  to  a  third  person  for  the  purpose  of  being 
communicated  to  the  seller.** 


he  was  a  bankrupt,  it  was  held  that  no  title 
to  the  goods  passed,  on  account  of  the  fraud. 
American  Merchants'  Union  Express  Co.  v. 
Willsie,  79  111.  92. 

The  sale  must  have  been  upon  credit  in 
part  at  least.  Wertheimer-Swarts  Shoe  Co.  v. 
Springfield  Exch.  Bank,  56  Mo.  App.  &62. 

79.  Hughes  v.  Winship  Mach.  Co.,  78  Ga. 
793,  4  S.  E.  6;  Redpath  r.  Brown,  71  Mich. 
258,  39  W.  51;  Robinson  v.  Walsh,  54 
Mich.  506,  20  N.  W.  538;  Chamberlin  v. 
Fuller,  59  Vt.  247,  9  Atl.  832. 

Immaterial  representation. —  A  false  repre- 
sentation by  a  buyer  not  shown  to  have  been 
insolvent  at  the  time,  although  becoming 
bankrupt  two  months  later,  that  he  had  pur- 
chased and  could  purchase  goods  of  a  certain 
firm  on  four  months'  credit,  thereby  obtaining 
one  month's  credit  from  the  seller,  did  not 
give  him  the  right  to  rescind.  Patton  v. 
Campbell,  70  111.  72. 

A  partial  statement,  if  misleading,  is 
fraudulent  (Tennessee  Coal^  etc.,  Co.  v.  Sar- 
gent, 2  Ind.  App.  458,  28  N.  E.  215;  Newell 
r.  Randall,  32  Minn.  171,  19  N.  W.  972,  50 
Am.  Rep.  562;  Collins  v.  Coolev,  (N.  J.  Ch. 
1888)  14  Atl.  574;  Ensign  v.  Hoffield,  2  Pa. 
Cas.  504,  4  Atl.  189),  but  not  if  it  simply 
omits  immaterial  details  (Luthy  v.  Kline,  56 
111.  App.  314;  Standard  Horseshoe  Co.  v. 
O'Brien,  88  Md.  335,  41  Atl.  898;  Tootle  v. 
Petrie,  8  S.  D.  19,  65  N.  W.  43). 

80.  Swaim  i".  Humphreys,  15  111.  App.  451; 
Wakefield  Rattan  Co.  v.  Tappan,  70  Hun 
(N.  Y.)  405,  24  N.  Y.  Suppl.  430  {affirmed 
in  80  Hun  219,  30  N.  Y.  Suppl.  38]  ;  Wessels 
V.  Weiss,  156  Pa.  St.  591,  27  Atl.  535.  Con- 
tra, Turner  v.  Ward,  154  U.  S.  618,  14  S.  Ct. 
1179,  23  L.  ed.  391,  holding  that  a  sale  to  a 
firm  induced  by  a  false  representation,  al- 
though honestly  made,  that  its  assets  ex- 
ceeded three  times  its  liabilities,  may  be 
rescinded. 

Amount  of  indebtedness. —  False  represen- 
tations by  a  purchaser  as  to  the  amount  of 
his  indebtedness  entitled  the  seller  to  recover 
the  goods,  as  the  purchaser  was  bound  to 
know  the  truth  of  such  representations,  and 
mere  belief  in  their  truth  was  no  excuse. 
Gallipolis  Furniture  Co.  V.  Symmes,  19  Ohio 
Cir.  Ct.  659,  10  Ohio  Cir.  Dec.  514. 

81.  loioa. —  Franklin  Sugar  Refining  Co.  v. 
Collier,  89  Iowa  69,  56  N.  W.  279.  See  also 
Blaul  Wandel,  137  Iowa  301,  114  N.  W. 
899. 

Kansas. —  William  B.  Grimes  Dry  Goods 
Co.  V.  Jordan,  7  Kan.  App.  192,  53  Pac.  186. 


Louisiana. —  Yeager  Milling  Co.  v.  Lawler, 
39  La.  Ann.  572,  2  So.  398. 

New  Hampshire. — Syracuse  Knitting  Co.  V. 
Blanehard,  69  N.  H.  447,  43  Atl.  637. 

Rhode  Island.— White  v.  Fitch,  19  R.  I. 
687,  36  Atl.  425. 

Wisconsin. —  Fromer  v.  Stanley,  95  Wis.  56, 
69  N.  W.  820. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  95. 

82.  Tennessee  Coal,  etc.,  Co.  v.  Sargent,  2 
Ind.  App.  458,  28  N.  E.  215;  Cohn  v.  Broad- 
head,  51  Nebr.  834,  71  N.  W.  747;  Fromer  v, 
Stanley,  95  Wis.  56,  69  N.  W.  820. 

83.  Gregory  v.  Schoenell,  55  Ind.  101. 

If  made  after  the  sale  is  consummated,  it  is 
immaterial.  Robinson  v.  Levi,  81  Ala.  134,  1 
So.  554;  Coffin  v.  Hollister,  5  Silv.  Sup. 
(N.  Y.)  172,  7  N.  Y.  Suppl.  734  [affirmed 
in  124  N.  Y.  644,  26  N.  E.  812].  If  made 
before  the  sale  is  consummated  the  seller  may 
avoid  the  contract.  Bliss  v.  Sickles,  21  N.  Y. 
Suppl.  273  [affirmed  in  142  N.  Y.  647,  36 
N.  E.  1064]. 

When  the  buyer  makes  a  statement  which 
shows  his  inability  to  pay  his  debts  in  ordi- 
nary course,  the  seller  cannot  allege  fraud. 
Grossman  v.  Wenham,  10  Ohio  Cir.  Ct.  348,  6 
Ohio  Cir.  Dec.  563;  Tootle  v.  Petrie,  8  S.  D. 
19,  65  N.  W.  43. 

Whether  a  representation  as  to  solvency- 
may  be  regarded  as  a  representation  of  finan- 
cial standing  at  a  later  date  depends  upon 
the  circumstances  of  the  particular  case. 
Morris  v.  Talcott.  96  N.  Y.  100;  Lev;y'  v. 
Abramsohn,  39  Misc.  (N.  Y.)  781,  81  N.  Y. 
Suppl.  344;  Howell  v.  Berger,  19  Misc.  (K  Y.) 
315,  44  N.  Y.  Suppl.  259;  Goldsmith  v. 
Stern,  84  N.  Y.  Suppl.  869;  Hotchkins  v. 
Martin,  11  N.  Y.  Suppl.  806;  Hotchkin  v. 
Malone  Third  Nat.  Bank,  11  N.  Y.  Suppl. 
220;  Taylor  v.  Grever,  6  Ohio  Cir.  Ct.  269, 
3  Ohio  Cir.  Dec.  448. 

84.  Staver,  etc.,  Mfg.  Co.  v.  Coe,  49  111. 
App.  426;  Van  Kleek  v.  Leroy,  4  Abb.  Dec. 
(N.  Y.)  479,  4  Transcr.  App.  295,  4  Abb.  Pr. 
N.  S.  431  [affirming  37  Barb.  544] ;  Bach  v. 
Tuch,  10  N.  Y.  Suppl.  884  [affirmed  in  126 
N.  Y.  53,  26  N.  E.  1019]  ;  Noves  r.  Wilson,  7 
N.  Y.  St.  439;  Tootle  v.  Petrie,  8  S.  D.  19, 
65  N.  W.  43. 

But  if  it  be  made  to  a  third  person  for  the 
purpose  of  being  and  is  communicated  to  the 
seller,  the  efi'ect  is  tlie  same  as  if  made  to 
him  directly.  McKenzie  r.  Weineman,  116 
Ala.  194.  22  So.  508;  Kline  r.  Baker,  106 
Mass.  61 ;  Hamilton  Brown  Shoe  Co.  r.  Milli- 
ken,  62  Nebr.  116,  86  X.  W.  913;  Bliss  v. 

[II,  E,  8,  d.  (Ill),  (C).  (3)] 
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(4)  Statements  TO  and  Reports  by  Commercial  Agencies —  (a)  In  General. 
A  statement  made  by  the  buyer  concerning  his  financial  condition  to  a  commercial 
agency  for  the  purpose  of  being  communicated  to  its  patrons  and  others  applying 
to  it  for  such  information,  if  communicated  to  the  seller,  is  a  representation  on 
which  he  may  rely.^^  The  buyer  is  not,  however,  responsible  for  representations 
made  by  the  agency  based  on  information  not  furnished  by  himself,    or  for 


Sickles,  21  N.  Y.  Suppl.  273  [affirmed  in  142 
N.  Y:  647,  3(j  N.  E.  1064].  So  when  the 
buyer  obtains  credit  upon  the  recommendation 
of  a  third  person,  made  at  the  buyer's  re- 
quest, he  must  be  held  responsible  for  the 
extent  of  the  recommendation  as  if  he  had 
made  it  himself.  Fitzsimmons  v.  Joslin,  21 
Vt.  129,  52  Am.  Dec.  46. 

An  annual  statement  of  a  corporation, 
showing  its  debts,  was  properly  relied  on 
by  the  seller,  notwithstanding  the  source  from 
which  he  received  the  statement.  Hamilton 
Brown  Shoe  Co.  v.  Milliken,  62  Nebr.  116,  86 
N.  W.  913. 

85.  Connecticut. —  Soper  Liunber  Co.  v. 
Halsted,  etc.,  Co.,  73  Conn.  547,  48  Atl.  425. 

Georgia. —  Mashburn  v.  Dannenberg  Co., 
117  Ga.  567,  44  S.  E.  97. 

Illinois. —  Moyer  v.  Lederer,  50  111.  App.  94. 

Indiana. —  Furry  v.  O'Connor,  1  Ind.  App. 
573,  28  K  E.  103. 

Kentucky. —  Tennent  Shoe  Co.  v.  Stovall, 
78  S.  W.  417,  25  Ky.  L.  Rep.  1615. 

Maryland. —  Courtney  r.  \Yilliam  Knabe, 
etc.,  Mfg.  Co.,  97  Md.  499,  55  Atl.  614,  99 
Am.  St.  Rep.  456. 

Michigan. — ■  Emerson  v.  Detroit  Steel,  etc., 
Co.,  100  Mich.  127,  58  N.  W.  659;  Hinchman 
V.  Weeks,  85  Mich.  535,  48  N.  W.  790; 
Mooney  v.  Davis,  75  Mich.  188,  42  N.  W.  802, 
13  Am.  St.  Rep.  425;  Genesee  County  Sav. 
Bank  v.  Michigan  Barge  Co.,  52  Mich.  164, 
438,  17  N.  W.  790,  18  N.  W.  206. 

Minnesota. — 'Charles  P.  Kellogg  Co.  v. 
Holm,  82  Minn.  416,  85  N.  W.  159;  Stevens 
V.  Ludlum,  46  Minn.  160,  48  X.  \Y.  771,  24 
Am.  St.  Rep.  210,  13  L.  R.  A.  270. 

Montana. — 'John  V.  Farwell  Co.  v.  Boyce, 
17  Mont.  83,  42  Pac.  98. 

New  YorA;.— Tindle  r.  Birkett,  171  N.  Y. 
520,  64  N.  E.  210,  89  Am.  St.  Rep.  822 
Vaffi^rming  57  N.  Y.  App.  Div.  450,  67  N.  Y. 
Suppl.  1017]  ;  Eaton,  etc.,  Co.  r.  Avery,  83 
N.  Y.  31,  38  Am.  Rep.  389;  Pier  r.  Doheny, 
93  N.  Y.  App.  Div.  1,  86  N.  Y.  Suppl.  971; 
Arnold  v.  Richardson,  74  N.  Y.  App.  Div.  581, 
77  N.  Y.  Suppl.  763  (holding  that  where  a 
positive  statement  made  to  an  agency  turns 
out  to  be  untrue,  in  that  certain  bills  pay- 
able and  receivable  were  omitted,  the  hon- 
esty of  the  merchant  when  he  omitted  such 
items,  in  believing  that  they  were  not  valid 
obligations,  will  not  affect  the  right  of  one 
who  sold  him  goods  in  reliance  on  such  state- 
ment to  rescind  the  sale)  ;  Converse  v.  Sickles, 
17  Misc.  169,  40  N.  Y.  Suppl.  971.  But  see 
Victor  V.  Henlein,  67  How.  Pr.  486. 

OMo.— •  Wilmot  r.  Lyon,  11  Ohio  Cir.  Ct. 
238,  7  Ohio  Cir.  Dec.  394. 

Pennsylvania. —  Ralph  v.  Fon  Dersmith,  10 
Pa.  Super.  Ct.  481,  3  Pa.  Super.  Ct.  618,  40 
Wkly.  Notes  Cas.  116. 

[II.  E,  8,  d.  (Ill),  (C),  (4),  (a)] 


Tennessee. —  Ernst  v.  Cohn,  ( Ch.  App. 
1900)  62  S.  W.  186. 

Texas. —  Gainesville  Nat.  Bank  v.  Bam- 
berger, 77  Tex.  48,  13  S.  W.  959,  19  Am.  St. 
Rep.  738 ;  Aultman  r.  Carr,  16  Tex.  Civ.  App. 
430,  42  S.  W.  614;  Lowdon  v.  Fisk,  (Civ. 
App.  1894)  27  S.  W.  180. 

United  States. —  In  re  Epstein,  109  Fed. 
874;  Fechlieimer  v.  Baum,  37  Fed.  167. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  96. 

Knowledge  and  intent. —  A  tradesman  who 
knowingly  makes  false  statements  to  a  com- 
mercial agency  to  procure  credit  is  liable 
to  an  action  for  i^escission  and  for  damages 
to  one  who  extends  credit  on  the  faith  of 
the  statement  given  out  by  the  commercial 
agency,  and  who  suffers  injury  thereby,  al- 
though the  representations  were  not  made  to 
him  personally,  and  although  there  was  no 
specific  intent  on  the  tradesman's  part  to 
defraud  his  creditors  by  the  statements  made 
by  him.  Mills  v.  Brill,  105  N.  Y.  App.  Div. 
389,  94  N.  Y.  Suppl.  163. 

A  statement  made  to  an  agency  by  a  part- 
nership of  its  assets  and  liabilities,  in  which 
a  space  for  "  loans  from  friends  or  relatives 
or  any  other  obligations  "  is  left  blank,  when 
each  of  the  partners  had  borrowed  on  his 
note  from  his  wife  money  which  had  been  put 
into  the  firm,  is  not  sufficient  evidence  of 
fraud  to  authorize  rescission.  Vermont  Mar- 
ble Co.  V.  Smith,  13  Ind.  App.  457,  41  N.  E. 
973. 

Statement  not  prejudicial. —  A  false  state- 
ment as  to  the  amount  of  indebtedness  is 
not  prejudicial  if  before  the  seller  received 
the  report  from  the  agency  the  indebtedness 
had  been  reduced  below  the  amount  stated. 
Hamburger  v.  Lusky,  (Tenn.  Ch.  App.  1900) 
56  S.  W.  24. 

Where,  in  response  to  a  request  that  the 
buyer  give  a  statement  as  to  his  responsibil- 
ity, the  seller  was  referred  to  the  reports  of 
a  mercantile  agency,  wherein  the  buyer  was 
greatly  overrated,  the  purchase  procured  on 
the  faith  of  said  statement  may  be  rescinded 
as  fraudulent.  Hiller  v.  Ellis,  72  Miss.  701, 
18  So.  95,  41  L.  R.  A.  707. 

86.  loica. —  P.  Cox  Shoe  Mfg.  Co.  v.  Adams, 
105  Iowa  402,  75  N.  W.  316. 

Mississippi. —  Hiller  v.  Ellis,  72  Miss.  701, 
18  So.  95,  41  L.  R.  A.  70'7. 

Nebraska. —  Cream  City  Hat  Co.  v.  Tol- 
linger,  62  Nebr.  98,  86  N.  W.  921;  Berkson 
r.  Heldman,  58  Nebr.  595,  79  N.  W.  162. 

NeiD  York. —  Macullar  v.  McKinley,  99 
N.  Y.  353,  2  N.  E.  9. 

Tennessee. —  Dorman  v.  Weakley,  (Ch.  App. 
1896)  39  S.  W.  890. 

United  States. —  In  re  Roalswick,  110  Fed. 
639. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  90. 
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statoiiieiits  made  by  the  agency  to  the  seller  which  are  not  in  accordance  with 
the  statements  made  by  the  buyer. 

(b)  Duty  to  Repokt  Changes  in  Condition.  It  has  been  held  that  one  who 
makes  a  statement  to  an  agency  is  not  bound  to  furnish  it  with  a  statement  of 
changes  in  his  condition,  and  that  the  mere  fact  that  he  fails  to  do  so  is  not 
fraudulent. 

(c)  Reliance  on  Representation.  The  seller  must  of  course  have  relied  on  the 
agency's  representation,^^  and  have  been  justified  in  so  doing, '-^^  and  he  is  not  justi- 
fied in  so  doing  if  an  unreasonable  time  has  elapsed.''^ 

(d)  Intention  Not  to  Pay — (1)  In  General.    Although  a  representation  of 


Report  based  on  public  statement. — Fraudu- 
Jent  representations  in  the  statement  required 
by  statute  to  be  filed  by  a  corporation  to  pre- 
vent personal  liability  to  its  otlicers  for  its 
debts,  and  which  is  made  the  basis  of  a 
report  by  a  commercial  agency  as  to  the  cor- 
poration's financial  standing,  on  the  faith  of 
which  report  goods  are  sold  the  corporation 
on  credit,  entitles  the  seller  to  rescind.  Sil- 
berman  i\  Munroe,  104  Mich.  352,  62  N.  W. 
555. 

87.  Wachsmuth  v.  Martini,  154  111.  515,  39 
N.  E.  129 ;  Berkson  v.  Heldman,  58  Nebr. 
595,  79  N,  W.  162;  Poska  f.  Stearns,  56  Nebr. 
541,  76  N.  W.  1078,  71  Am.  St.  Rep.  698,  42 
L.  R.  A.  427;  Bennett  v.  Apslev  Rubber  Co., 
54  Nebr.  553,  74  N.  W.  821;  Ralph  v.  Fon 
Dersmith,  3  Pa.  Super.  Ct.  618. 

88.  Burchinell  i\  Hirsh,  5  Colo.  App.  500, 
39  Pac.  352;  Cortland  Mfg.  Co.  v.  Piatt,  83 
Mich.  419,  47  N.  W.  330;  Reid  r.  Kempe,  74 
Minn.  474,  77  N.  W.  413;  Strickland  v.  Wil- 
lis, (Tex.  Civ.  App.  1897)  43  S.  W. 
602. 

Insolvency. —  It  is  his  duty  to  report  if  he 
has  become  insolvent  or  if  his  condition  has 
become  such  that  he  will  be  obliged  to  sus- 
pend. Mooney  v.  Davis,  75  Mich.  188,  42 
N.  W.  802,  13  Am.  St.  Rep.  425.  And  see 
Boaz  V.  Coulter  Mfg.  Co.,  (Tex.  Civ.  App. 
1897)  40  S.  W.  866. 

Failure  to  report  the  truth,  when  he  knows 
that  a  false  rating  is  being  carried  on  the 
books  of  the  agency  is  fraudulent.  Taylor  v. 
Mississippi  Mills,  47  Ark.  247,  1  S.  W.  283; 
P.  Cox  Shoe  Mfg.  Co.  v.  Adams,  105  Iowa 
402,  75  N.  W.  316;  Lindauer  v.  Hay,  61  Iowa 
662,  17  N.  W.  98;  Frisbee  v.  Chickering,  115 
Mich.  185,  73  N.  W.  112. 

89.  Robinson  v.  Levi,  81  Ala.  134,  1  So. 
554;  Cantor  v.  Claflin,  12  N.  Y.  Suppl.  759; 
Manhattan  Brass  Co.  v.  Reger,  168  Pa.  St. 
644,  32  Atl.  64;  Ernst  v.  Cohn,  (Tenn.  Ch. 
App.  1900)  62  S.  W.  186. 

Seller  put  upon  inquiry. —  Where  a  mer- 
chant made  false  statements  as  to  his  in- 
debtedness in  reports  sent  to  commercial 
agencies,  but  with  a  belief  that  he  could  pay 
for  all  goods  purchased,  and  in  reliance  on 
such  reports  a  v^holesale  house  accepted  or- 
ders for  goods  to  be  sliipped  on  credit,  and 
before  all  the  goods  had  been  shipped,  the 
debtor  became  in  default  on  payments,  and 
the  creditor  sent  its  agent  to  insist  on  pay- 
ment, and  to  arrange  for  prompt  payment 
before  further  shipments  were  made,  but 
the  agent  made  no  inquiry  as  to  the  debtor's 


financial  condition,  and  the  creditor  refused 
the  debtor's  request  for  a  reduction  of  his 
orders,  and  shipped  the  remainder  of  the 
goods  on  receiving  further  payments,  it  was 
held  that  it  was  chargeable  with  notice  of 
the  facts  which  could  have  been  learned  by  its 
agent,  and  that  on  the  subsequent  bank- 
ruptcy of  the  debtor  it  could  not  rescind  the 
sale  and  recover  goods  thereafter  shipped, 
as  having  been  obtained  through  fraud.  In 
re  Epstein,  109  Fed.  874. 

Presumption  as  to  reliance. —  The  fa,ct  that 
a  seller,  after  receiving  a  report  from  a  com- 
mercial agency  concerning  a  buyer's  financial 
responsibility,  based  on  statements  of  the 
buyer  to  the  agency,  received  other  informa- 
tion affecting  the  standing  of  the  buyer, 
raises  no  presumption  of  law  that,  in  after- 
ward shipping  the  goods,  the  seller  did  not 
rely  on  the  commercial  agency's  report.  Rich- 
ardson-Roberts-Byrne Dry  Goods  Co.  v. 
Goodkind,  22  Mont.  462,  56  Pac.  1079. 

Statements  not  made  by  buyer. —  A  sale  of 
goods  made  on  the  faith  of  the  entire  report 
of  a  commercial  agency  as  to  the  financial 
standing  of  the  proposed  buyer,  and  not 
particularly  in  reliance  of  a  statement  made 
by  him  to  the  agency,  cannot  be  rescinded 
because  such  statement  was  false  and  untrue. 
Berkson  v.  Heldman,  58  Nebr.  595,  79  N.  W. 
162. 

90.  Cortland  Mfg.  Co.  v.  Piatt,  83  Mich. 
419,  47  N.  W.  330;  Cohn  f.  Broadhead,  51 
Nebr.  834,  71  N.  W^  747. 

Whether  such  a  time  has  elapsed  after  a 
statement  has  been  made  to  an  agency  that 
the  seller  is  no  longer  entitled  to  rely  on  it 
depends  upon  the  circumstances  of  each  case. 
Nicholls  V.  McShane,  16  Colo.  App.  165,  64 
Pac.  375;  Mashburn  f.  Dannenberg  Co.,  117 
Ga.  567,  44  S.  E.  97;  Waldrop  v.  Wolff,  114 
Ga.  610,  40  S.  E.  830.  The  seller  is  entitled 
to  rely  on  a  statement  for  a  reasonable 
time  after  it  has  been  made.  Humphrev  r. 
Smith,  7  N.  Y.  App.  Div.  442.  39  N.  Y.  Suppl. 
1055  (four  months)  ;  Claflin  r.  Flack,  13 
N.  Y.  Suppl.  269  (several  months)  ;  Schram 
V.  Strouse,  (Tex.  Civ.  App.  1894)  28  S.  W. 
262  (five  months)  ;  Lowdon  r.  Fisk.  (Tex. 
Civ.  App.  1894)  27  S.  W.  180  (six  months). 

Continuing  representation. — A  statement  by 
a  corporation  to  an  ngency  regarding  the 
manner  of  its  organization  is  a  continuing 
representation.  Wilmot  r.  T.vou,  11  Ohio  Cir. 
Ct.  238. 

91.  Sharpless  r.  Gummey,  166  Pa.  St.  199, 
30  Atl.  1127,  two  years. 
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intention  ordinarily  amounts  to  a  mere  promise,  yet  if  a  person  represents  that 
he  has  a  certain  intention  when  he  has  not,  he  makes  a  misrepresentation  of  fact.^' 
Accordingly  it  is  generally  held  that  one  who  buys  goods  on  credit  impHedly 
represents  that  he  intends  to  pay  for  them,  and  that  if  he  intends  not  to  pay  for 
them  he  is  guilty  of  fraud.  The  intention  not  to  pay  must  be  a  preexist- 
ing intention,  that  is,  it  must  exist  at  the  time  of  the  sale,^^  or  contract  to 


92.  See  Contkacts,  9  Cyc.  418. 

93.  Alabama. —  Pelliam  v.  Chattahoochee 
Grocery  Co.,  (1908)  47  So.  172;  Union  Mfg., 
etc..  Co.  V.  East  Alabama  Nat.  Bank,  129 
Ala'.  292,  29  So.  781;  Maxwell  v.  Brown  Shoe 
Co.,  114  Ala.  304,  21  So.  1009;  Hudson  v. 
Bauer  Grocery  Co.,  105  Ala.  200,  16  So.  693; 
Spira  V.  Hornthall,  77  Ala.  137. 

Arkansas. —  Bugg  r,  Wertheimer-Schwartz 
Shoe  Co.,  64  Ark.'  12,  40  S.  W.  134. 

California. —  Stewart  r.  Levy,  36  Cal.  159. 

Connecticut. —  Thompson  v.  Rose,  16  Conn, 
71,  41  Am.  Dec.  121;  Ford  v.  Atwater,  1 
Root  58. 

Delaioare. —  Freeman  f.  Topkis,  1  jNIarv. 
174,  40  Atl.  948. 

Oeorgia.— Sei&el  r.  Wells,  99  Ga.  159,  25 
S.  E.  266;  Johnson  r.  O'Donnell.  75  Ga. 
453. 

Illinois. —  Farwell  r.  Hanchett,  120  111. 
573,  11  N.  E.  875,  (1886)  9  N.  E.  58;  Allen 
r.  Hartfield,  76  111.  358;  Patton  f.  Campbell, 
70  111.  72;  Henshaw  r.  Bryant,  5  111.  97. 

Indiana. —  Curme  r.  Rank,  100  Tnd.  247; 
Brower  V.  Goodyer,  88  Ind.  572;  Peninsular 
Stove  Co.  f.  Ellis,  20  Ind.  App.  491.  51 
N.  E.  105;  Waterbury  r.  Miller,  13  Ind.  App. 
197,  41  N.  E.  383:  Tennessee  Coal,  etc.,  Co. 
V.  Sargent,  2  Ind.  App.  458,  28  N.  E.  215. 

Iowa. —  P.  Cox  Shoe  Mfg.  Co.  ?;.  Adams, 
105  Iowa  402,  75  N.  W.  316. 

Kentucky.— I.owvy  r.  Hitch,  110  S.  W.  833, 
33  Ky.  L.  Rep.  573;  Lane  v.  Robinson,  18 
B.  Mon.  623;  Reader  r.  Kendall,  39  S.  W. 
257,  19  Ky.  L.  Rep.  27. 

Louisiana. —  Yeager  Milling  Co.  r.  Lawler, 

39  La.  Ann.  572,  2  So.  398. 

Maine. —  Burrill  r.  Stevens.   73  Me.  395, 

40  Am.  Rep.  366. 

Maryland. —  Harris  v.  Alcock,  10  Gill  &  J. 
226,  32  Am.  Dec.  180;  Powell  r.  Bradlee,  9 
Gill  &  J.  220. 

Massachusetts. — 'Dow  r.  Sanborn,  3  Allen 
181;  Wiggin  v.  Day,  9  Gray  97. 

Michigan. —  Frisbee  ?;.  Chickering,  115 
Mich.  185,  73  N.  W.  112:  Cortland  Mfg.  Co. 
V.  Piatt,  83  Mich.  419,  47  N.  W.  330;  Ross 
V.  Miner,  67  Mich.  410,  35  N.  W.  60;  Ship- 
man  V.  Seymour,  40  Mich.  274. 

Minnesota. — ■  Slagle  v.  Goodnow,  45  Minn. 
531,  48  N.  W.  402.' 

Missouri. —  Fox  v.  Webster,  46  Mo.  181; 
Bidault  V.  Wales,  20  Mo.  546,  64  Am.  Dec. 
205;  Gratton,  etc..  Mfg.  Co.  v.  Troll,  77  Mo. 
App.  339;  Wingate  r.  Buhler,  62  Mo.  App. 
418;  Elsass  v.  Harrington,  28  Mo.  App.  300. 

New  Hampshire. —  Stewart  v.  Emerson,  52 
N.  H.  301. 

Neio  York. —  Nichols  v.  Michael,  23  N.  Y. 
264,  80  Am.  Dec.  259;  Byrd  r.  Hall,  1  Abb. 
Dec.  285;  Swarthout  f.  Merchant,  47  Hun 
106;  King  v.  Phillips,  8  Bosw.  603;  Johnson 
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V.  Carlev,  53  How.  Pr.  326;  Durell  v.  Haley, 

1  Paige'' 492. 

Xorth  Carolina. —  Des  Farges  v.  Pugh,  93 
X.  C.  31,  53  Am.  Rep.  446. 

0/iio.— Wilmot  r.  Lyon,  49  Ohio  St.  296, 
34  N.  E.  720;  Talcott  v.  Henderson,  31  Ohio 
St.  162,  27  Am.  Rep.  501;  Kraft  v.  Dulles, 

2  Cine.  Super.  Ct.  116. 

Pennsylvania. — A  mere  intention  not  to 
pay,  even  accompanied  by  insolvenc}',  is  not 
enough.  There  must  be  some  artifice,  trick, 
or  conduct  which  involves  a  false  representa- 
tion. Bughman  v.  Central  Bank,  159  Pa. 
St.  94.  28  Atl.  209;  Rodman  r.  Thalheimer, 
75  Pa.  St.  232;  Harner  r.  Fisher,  58  Pa.  St. 
453;  Backentoss  r.  Speicher,  31  Pa.  St.  324; 
Smith  /•.  Smith,  21  Pa.  St.  367,  60  Am.  Dec. 
51;  Pottinger  f.  Hecksher,  2  Grant  309; 
Reed  r.  Felmlee,  25  Pa.  Super.  Ct.  37;  Diller 
V.  Nelson,  10  Pa.  Super.  Ct.  449;  Claster  v. 
Katz,  6  Pa.  Super.  Ct.  487 ;  Davis  r.  Cosel, 
4  Pa.  Super.  Ct.  519;  Paul  v.  Eurich,  3  Pa. 
Super.  Ct.  299. 

Tennessee. —  Belding  r.  Frankland,  8  Lea 
67,  4  Am.  Rep.  630;  Wertheimer-Swartz  Shoe 
Co.  r.  Faris,  (Ch.  App.  1898)  46  S.  W. 
336. 

Texas. — ^Averv  /".  Dickson,  (Civ.  App.  1899) 
49  S.  W.  662:  Williams  v.  Kohn,  (Civ.  App. 
1894)  28  S.  W.  920;  Blum  v.  Jones,  (Civ. 
App.  1893)   23  S.  W.  844. 

^Vashingion. —  Goodyear  Rubber  Co.  V. 
Schreiber,"  29  Wash.  94,  69  Pac.  648. 

AVisconsin. —  Lee  v.  Simmons,  65  Wis.  523, 
27  N.  W.  174. 

United  States. —  Donaldson  v.  Farwell,  93 
U.  S.  631,  23  L.  ed.  993;  Fechheimer  v.  Baum, 
37  Fed.  167;  Jaffrey  v.  Brown,  29  Fed.  476; 
Carnahan  v.  Bailev,  28  Fed.  519;  Parker  v. 
Bvrnes,  18  Fed.  (I'as.  No.  10,728,  1  Lowell 
539. 

England.— Ex  p.  Whittaker,  L.  R.  10  Ch. 
446,  44  L.  J.  Bankr.  91,  32  L.  T.  Rep.  N.  S. 
443.  23  Wkly.  Rep.  555;  Ferguson  v.  Car- 
rington,  9  B.  &  C.  59,  17  E.  C.  L.  36,  3 
C.  &  P.  457,  14  E.  C.  L.  661,  7  L.  J.  K.  B. 
0.  S.  139;  Load  r.  Green,  10  Jur.  163,  15 
L.  J.  Exch.  113,  15  M.  &  W.  216.  And  see 
Bristol  V.  Wilsmore,  1  B.  &  C.  514,  2  D.  &  R. 
755,  1  L.  J.  K.  B.  0.  S.  178,  25  Rev.  Rep. 
488,  8  E.  C.  L.  218. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  93. 

If  the  sale  is  made  on  condition  as  to  pay- 
ment, the  condition  not  being  performed,  the 
intent  of  the  purchaser  to  pay  or  not  is 
immaterial,  where  no  fraud  is  imputed  to 
him,  and  he  testifies  that  he  had  no  inten- 
tion of  taking  the  goods.  Jessop  v.  Miller, 
2  Abb.  Dec.  (N.  Y.)  449. 

94.  John  V.  Farwell  Co.  v.  Linn,  59  III. 
App.  245;  Hanchett  r.  Mansfield,  16  111.  App. 
407;  Starr  v.  Stevenson,  91  Iowa  684,  60 
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sell/'  and  must  be  im  intention,  not  merely  not  to  pay  when  the  price  fally  due, 
or  according  to  agreement,  but  not  to  pay  at  all.''*^ 

(2)  Concealment  of  Insolvency  or  Inability  to  Pay.  According  to  the 
prevaiUng  rule,  the  fact  that  the  buyer  knows  that  he  is  insolvent  and  fails  to 
disclose  his  insolvenc}^  to  the  seller  does  not  constitute  fraud,  if  he  does  not  buy 
intending  not  to  pay.''^    Some  cases  even  go  so  far  as  to  hold  that  it  is  not  enough 


N,  \\.  217;  American  Exp.  Co.  v.  Smith, 
57  Iowa  2-42,  10  N.  W.  (jo5 ;  Syracuse  Knit- 
ting Co.  r.  Blanchard,  G9  N.  H.  447,  43  Atl. 
637;  Leedom  v.  Mayer,  114  Wis.  2(57,  90 
N.  W.  109.  See  also  Ayers  i\  Farwell,  196 
Mass.  349,  82  N.  E.  35. 

Intent  when  contract  becomes  complete. — 
Where  goods  are  ordered,  but  the  contract 
is  not  complete  until  delivery,  an  intention 
not  to  pay,  formed  when  the  goods  are  re- 
ceived, avoids  the  sale.  Whitten  v.  Fitz- 
water,  129  N.  Y.  626,  29  N.  E.  298  [reversing 
11  N.  Y.  Suppl.  297].  On  an  executory  sale, 
void  by  the  statute  of  frauds,  the  interven- 
ing insolvency  of  the  purchaser,  and  the  in- 
tent not  to  pay  for  the  goods,  such  intent 
being  formed  at  the  time  they  are  received 
and  accepted  bv  the  purchaser,  avoids  the 
sale.  Pike  c.  Wieting,  49  Barb.  (N.  Y.) 
314. 

When  the  sale  becomes  complete  on  ship- 
ment of  the  goods,  an  intention  afterward 
formed  is  insufficient.  Skinner  v.  Michigan 
Hoop  Co.,  119  Mich.  467,  78  N.  W.  547,  75 
Am.  St.  Rep.  413;  Brooks  v.  Geo.  H.  Friend 
Paper  Co.,  94  Tenn.  701,  31  S.  W.  160. 

95.  Foerster  v.  Gallinger,  62  Hun  (N.  Y.) 
439,  17  N.  Y.  Suppl.  144. 

96.  Armstrong  v.  Lewis,  38  111.  App.  164; 
Burrill  v.  Stevens,  73  Me.  395,  40  Am.  Rep. 
366;  Bidault  r.  Wales.  20  Mo.  546,  64  Am. 
Dec.  205;  Beebe  r.  Hatfield,  67  Mo.  App. 
609;  Strickland  v.  Willis,  (Tex.  Civ.  App. 
1897)  43  S.  W.  002. 

An  intention  not  to  pay  is  enough.  Starr 
V.  Stevenson,  91  Iowa  084,  60  N.  W.  217. 

In  Alabama  it  seems  that  the  intention 
must  be  accompanied  by  insolvency.  Wilk 
V.  Key,  117  Ala.  285.  23  So.  6;  Maxwell  v. 
Brown  Shoe  Co.,  114  Ala.  304,  21  So.  1009; 
Hudson  V.  Bauer  Grocery  Co.,  105  Ala.  200, 
16  So.  603;  Cohn  v.  Stringfellow,  100  Ala. 
242,  14  So.  286;  Johnson  f.  Bent,  93  Ala. 
160,  9  So.  581;  Darbv  r.  Kroell,  92  Ala. 
607,  8  So.  384;  Wollne'r  r.  Lehman,  85  Ala. 
274,  4  So.  643;  Le  Grand  r.  Eufaula  Nat. 
Bank,  81  Ala.  123,  1  So.  460,  60  Am.  Rep. 
140;  Kyle  v.  Vvard,  81  Ala.  120,  1  So.  468; 
Hornthall  v.  Schonfeld,  79  Ala.  107;  Mc- 
Cormick  v.  Joseph,  77  Ala.  236;  Spira  v. 
Hornthall,  77  Ala.  137;  Loeb  v.  Flash,  65 
Ala.  526. 

97.  Arkansas. —  Gavin  v.  Armistead,  57 
Ark.  574,  22  S.  W.  431,  38  Am.  St.  Rep. 
262. 

California.— BeW  r.  Ellis,  33  Cal.  620. 
But  see  Seligman  r.  Kalkman,  8  Cal.  207. 

Delaware. —  Mears  r.  Waples,  3  Houst.  581. 

District  of  Columbia. — Morrison  r.  Shuster, 
1  Mackey  190. 

Georgia. —  Fulton  r.  Gibian,  98  Ga.  224, 
25  S.  E.  431. 
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lUiii(yis.—  \\.\i^o\\  v.  Farwell,  132  III.  327, 
23  N.  E.  1024;  Hacker  v.  Munroe,  56  IlL 
App.  532;  Morris  f.  Reticker,  27  111.  App. 
601.    But  see  Henshaw  f.  Bryant,  5  111.  97. 

Indiana. —  Thompson  t.  Peck,  115  Ind.  512, 
18  N.  E.  16,  1  L.  R.  A.  201;  West  v.  Grafl", 
23  Ind.  App.  410,  55  N.  E.  506.  But  see 
Brower  v.  Goodver,  88  Ind.  572;  Levi  V. 
Bray,  12  Ind.  App.  9,  39  N.  E.  754. 

Kansas. —  Kelsev  v.  Harrison,  29  Kan.  143. 

Maine.— Cross  V.  Peters,  1  Me.  376,  10 
Am.  Dec.  78. 

Maryland. —  Edelhotl'  v.  Horner-Miller  Mfg. 
Co.,  86  Md.  595,  39  Atl.  314. 

Michigan. — ■  Shipman  v.  Seymour,  40  Mich. 
274. 

Minnesota. —  Sprague  v.  Kempe,  74  Minn. 
405,  77  N.  W.  412. 

Missouri.— Stein  v.  Hill,  100  Mo.  App.  38, 
71  S.  W.  1107. 

Nevada. —  Klopenstein  r.  Mulcahy,  4  Nev. 
296. 

New  York. — ■  Sinnott  r.  German- American 
Bank,  164  N.  Y.  386,  58  N.  E.  286  (holding 
that  the  fact  that  the  buyer's  entire  capital 
had  been  secured  by  obtaining  the  discount- 
ing of  forged  notes  was  not  inconsistent  with 
an  intention  to  pay  for  the  goods)  ;  Henne- 
quin  V.  Navlor,  24  N.  Y.  139;  Harrisburg 
Pipe-Bending  Co.  f.  Welsh,  26  N.  Y.  App. 
Div.  515,  50  N.  Y.  Suppl.  299;  Pinckney  v. 
Darling,  3  N.  Y.  App.  Div.  553,  38  N.  Y. 
Suppl.  411;  Fish  v.  Payne,  7  Hun  586; 
Buckley  v.  Artcher,  21  Barb.  585;  Mitchell 
V.  Worden,  20  Barb.  253;  King  c.  Phillips, 
8  Bosw.  003;  Hall  v.  Nay  lor,  e^Duer  71  [re- 
versed on  other  grounds  in  18  N.  Y.  588,  75 
Am.  Dec.  269]  ;  Coffin  V.  Hollister,  7  N.  Y. 
Suppl.  734.  But  see  Johnson  r.  Monell,  2 
Abb.  Dec.  470,  2  Keyes  055. 

0/rfo.— Wachtel  f.  Reichel,  19  Ohio  Cir.  Ct. 
020,  10  Ohio  Cir.  Dec.  531;  Kaminer  v.  Wolf, 
13  Ohio  Cir.  Ct.  012,  0  Ohio  Cir.  Dec.  295; 
Pike  V.  Equitable  Nat.  Bank,  2  Ohio  S.  &  C. 
PI.  Dec.  283,  1  Ohio  N.  P.  323. 

Pennsylvatiia. —  Shirk  v.  Konigmacher,  3 
Pa.  Super.  Ct.  45. 

Rhode  Island. — Dalton  v.  Thurston,  15  R.  I. 
418,  7  Atl.  112,  2  Am.  St.  Rep.  905. 

Tennessee. —  Rome  Furniture,  etc.,  Co.  V. 
Walling,  (Ch.  App.  1900)  58  S.  W.  1094. 

Texas. — ^  Strickland  r.  Willis,  (Civ.  App. 
1897)  43  S.  W.  602. 

Wisconsin. —  Consolidated  jNIillino;  Co.  v. 
Fogo,  104  Wis.  92,  80  N.  W.  103;  David 
Adler.  etc..  Clothing  Co.  r.  Thorp,  102  Wis. 
70,  78  N.  W.  184. 

United  Slates. —  Carnahan  r.  Bailev,  28 
Fed.  519. 

See  43  Cent.  Dio.  tit.  "Sales,"  §  94:  and 
Contracts.  9  (\vc.  413  note  75. 
Mistake  as  to  solvency  of  buyer. —  A  sale 
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to  constitute  fraud  that  the  buyer  has  no  reasonable  expectation  of  being  able  to 
pay;  but  in  other  cases  it  has  been  said  that  if  he  has  no  reasonable  expectation 
of  being  able  to  pay,  this  is  equivalent  to  an  intention  not  to  pay.^^ 

(e)  Purchase  With  Intent  to  Set  Off  Debt.  On  a  sale  upon  credit  the  mere 
fact  that  the  buyer  intends  to  set  off  a  debt  against  the  price  does  not  constitute 
fraud.^ 

(f)  Representation  as  to  Securities  Given  in  Payment.  Where  by  the  terms  of 
sale  a  note  or  other  security  is  to  be  given  in  payment  of  the  price,  a  representa- 
tion by  the  buyer  concerning  the  solvency  of  the  maker  made  with  knowledge 
of  its  falsity  constitutes  fraud. ^ 

(g)  Representation  as  to  Terms  Agreed  to  by  Agent.  Where  the  seller's  sales- 
man agrees  to  a  cash  sale,  and  the  buyer  obtains  the  goods  by  representing  that 
the  salesman  agreed  to  a  sale  on  credit,  it  has  been  held  that  the  representation 
constitutes  fraud  entitling  the  seller  to  rescind.^ 

(h)  Delivery  of  Possession  Induced  by  Fraud,  A  sale  is  to  be  distinguished 
from  a  dehvery  of  possession  induced  by  fraud.    Where  the  owner,  not  intending 


cannot  be  set  aside  on  the  ground  that  the 
parties  were  under  a  mistake  as  to  the 
ability  of  the  buyer  to  pay,  he  being  in  fact 
insolvent.  Lupin  v.  Marie,  6  Wend.  (N.  Y.) 
77,  21  Am.  Dec.  256. 

Mere  insolvency  raises  no  presumption  of 
fraud  (Wabash,  etc.,  E.  Co.  v.  Shryock,  9 
111.  App.  323;  Ross  v.  Miner,  101  Mich.  1, 
59  N.  W.  425;  Stein  v.  Hill,  100  Mo.  App. 
38,  71  S.  W.  1107;  Pinckney  u.  Darling,  3 
N.  Y.  App.  Div.  553,  38  N.  Y.  Suppl.  411 
[affirmed  in  158  N.  Y.  728,  53  N.  E.  1130]; 
Talcott  V.  Salke,  9  Daly  (N.  Y.)  154)  unless 
accompanied  by  artifice,  trick,  or  false  pre- 
tense (North  American  Smelting  Co.  r.  Tem- 
ple, 12  Pa.  Super.  Ct.  90;  Ralph  v.  Fon 
Dersmith,  3  Pa.  Super.  Ct.  618,  40  Wkly. 
Notes  Cas.  116). 

98.  Colorado. —  Burchinell  v.  Hirsh,  5  Colo. 
App.  500,  39  Pac.  352. 

Missouri. —  Manheimer  v.  Harrington,  20 
Mo.  App.  297. 

Neio  Hampshire. —  Syracuse  Knitting  Co.  v. 
Blanchard,  69  N.  H.  447,  43  Atl.  637. 

Tennessee. —  Dorman  v.  Weaklev,  (  Ch.  App. 
1896)  39  S.  W.  890. 

Vermont. —  Redington  v.  Roberts,  25  Vt. 
686. 

United  States. —  Biggs  v.  Barry,  3  Fed. 
Cas.  No.  1,402,  2  Curt.  259. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  94. 

99.  Alabama. —  Pelham  v.  Chattahoochee 
Grocery  Co.,  (1908)  47  So.  172;  McKensie 
V.  Rothschild,  119  Ala.  419,  24  So.  716; 
Maxwell  v.  Brown  Shoe  Co.,  114  Ala.  304,  21 
So.  1009. 

Maryland. —  Edelhoff  v.  Horner-Miller  Mfg. 
Co.,  86  Md.  595,  39  Atl.  314;  Powell  v.  Brad- 
lee,  9  Gill  &  J.  220. 

Minnesota. —  Slagle  v.  Goodnow,  45  Minn. 
531,  48  N.  W.  402. 

Missouri. —  Reid  v.  Lloyd,  52  Mo.  App. 
278 ;  Elsass  v.  Harrington,'  28  Mo.  App.  300. 

NeiD  York. — ^  Whitten  v.  Fitzwater,  129 
N.  Y.  626,  29  N.  E.  298;  Schufeldt  v.  Schnitz- 
ler,  21  Hun  462;  Bach  v.  Tuch,  10  N.  Y. 
Suppl.  884  [affirmed  in  126  N.  Y.53,  26N.  E. 
1019]  ;  Stallcup  v.  National  Park  Bank,  6 
N.  Y.  St.  512. 

[II,  E,  8,  d,  (III),  (D),  (2)] 


0/tio.— Wilmot  V.  Lyon,  49  Ohio  St.  296, 
34  N.  E.  720;  Talcott  r.  Henderson,  31  Ohio 
St.  162,  27  Am.  Rep.  501;  Wilmot  v.  Lyon, 
11  Ohio  Cir.  Ct.  238,  7  Ohio  Cir.  Dec.  394; 
Pike  V.  Equitable  Nat.  Bank,  2  Ohio  S.  &  C. 
PI.  Dec.  283,  1  Ohio  N.  P.  323. 

Pennsylvania. —  Perlnian  v.  Sartorius,  162 
Pa.  St.  320,  29  Atl.  852,  42  Am.  St.  Rep.  834, 
under  lav/  of  Maryland. 

Rhode  Island. —  Mulliken  v.  Millar,  12  R.  I. 
296. 

Texas. —  Boaz  v.  Coulter  Mfg.  Co.,  (Civ. 
App.  1897)  40  S.  W.  866. 

United  States. —  Jaffrey  v.  Brown,  29  Fed. 
476;  Davis  v.  Stewart,  8  Fed.  803,  3  Mc- 
Crarv  174. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  94. 

Permitting  false  statements  to  remain  on 
the  books  of  a  commercial  agency  is  evidence 
of  an  intent  not  to  pay.  Taylor  v.  Mississippi 
Mills,  47  Ark.  247,  1  S.  W.  283;  Lindauer  v. 
Hay,  61  Iowa  663,  17  N.  W.  98. 

1.  Royal  Remedy,  etc.,  Co.  v.  Gregory 
Grocer  Co.,  90  Mo.  App.  53. 

But  it  is  otherwise  if  the  buyer  with  such 
intent  obtains  possession  of  the  goods  by 
independent  fraud.  Blake  v.  Blackley,  109 
N.  C.  257,  13  S.  E.  786,  26  Am.  St.  Rep. 
566;  Harner  f.  Fisher,  58  Pa.  St.  453. 

2.  Stanley  v.  Irwin,  34  Iowa  418;  Moline- 
Milburn  Co.  v.  Franklin,  37  Minn.  137,  33 
N  W.  323  (holding  that  it  is  no  defense  that 
there  are  solvent  indorsers)  ;  Watson  v. 
Picket,  2  Mill  (S.  C.)  222. 

Fraudulent  concealment. —  Where  the  pur- 
chaser gave  a  note  of  an  irresponsible  per- 
son, knowing  that  the  vendor  supposed  that 
it  was  signed  by  a  wealthy  individual  of  the 
same  name,  his  silence  was  a  fraud.  Parrish 
V.  Thurston,  87  Ind.  437. 

Payment  by  forged  check  as  a  fraud  on 
seller  see  Price  v.  Boyd,  (Ky.  1897)  39  S.  W. 
821. 

Fraud  cannot  be  predicated  upon  a  mere 
expression  of  opinion  as  to  the  maker's 
solvency.  Homer  v.  Perkins,  124  Mass.  431, 
26  Am.  Rep.  677. 

3.  Rauh  r.  Waterman,  29  Ind.  App.  344, 
61  N.  E.  743,  63  N.  E.  42. 
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a  sale,  is  induced  by  the  false  representations  of  another  to  dehver  to  him  the 
possession  of  goods,  there  is  no  sale,  because  there  is  no  agreement,  and  the  owner 
may  reclaim  the  goods."* 

e.  Undue  Influence.  Equity  has  jurisdiction  to  set  aside  a  contract  of  sale 
where  the  assent  of  one  of  the  parties  thereto  was  procured  by  undue  influence.^ 

9.  Evidence  —  a.  In  General.  Whether  there  has  been  a  completed  contract 
of  sale  may  be  shown  by  proof  of  charges  on  the  books  of  the  seller  and  delivery 
of  the  goods,  ^  and  by  evidence  of  the  circumstances  surrounding  the  transaction 
and  the  acts  of  the  parties  in  relation  thereto. 

b.  Fraud  of  Seller.  The  burden  is  on  the  party  alleging  fraud  to  show  not 
only  the  fraud, *^  but  the  seller's  knowledge  of  the  falsity  of  the  statements,^  and 
that  he  relied  on  them.^^    The  fraud  may  be  shown  by  the  circumstances  attending 


4.  Butler  v.  Collins,  12  Cal.  457 ;  Kinsey  v. 
Leggett,  71  N.  Y.  387. 

So  where  a  person  obtains  goods  by  fraudu- 
lently impersonating  a  third  person,  or  by 

pretending  to  be  the  agent  of  a  third  person, 
to  whom  the  owner  supposes  he  is  selling  the 
goods,  there  is  no  mutual  assent  and  no  sale. 
See  suptxu  II,  E,  8,  b,  (ii). 

5.  Humph  V.  Abercrombie,  12  Ala.  64;  Mar- 
mion  V.  McClellan,  11  App.  Cas.  (D.  C.)  467; 
Warner  v.  Warner,  30  Ind.  App.  578,  66 
N.  E.  760;  Parris  v.  Cobb,  5  Rich.  Eq. 
(S.  C.)  450.    See  also  Conteacts,  9  Cyc.  454. 

6.  Wight  r.  Stiles,  29  Me.  164;  Stubbings 
V.  Dockery,  80  Wis.  618,  50  N.  W.  775;  Mc- 
Coul  V.  Lekamp,  2  Wheat.  (U.  S.)  Ill,  4 
L.  ed.  197.  But  see  Ridgway  r.  Bell,  1  Phila. 
(Pa.)  117. 

7.  Colorado. —  Bunte  v.  W^ilson,  8  Colo. 
App.  136,  45  Pac.  232. 

Missouri. —  Oliver  v.  Love,  104  Mo.  App. 
73,  78  S.  W.  335. 

North  Carolina. —  Henry  v.  Patrick,  18 
N.  C.  358. 

North  Dakota. —  Ulmer  v.  McDonnell,  11 
N.  D.  391,  92  K  W.  482. 

Wisconsi7i. —  Packard  v.  Backus,  78  Wis. 
188,  47  N.  W.  183. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  124. 

Acts  not  connected  with  the  transaction 
cannot  be  shown  to  prove  an  alleged  sale. 
Lyon  V.  Kidder,  48  Vt.  42. 

Attempt  to  resell. —  Evidence  of  an  attempt 
to  resell  was  not  inconsistent  with  plaintiffs' 
claim  of  a  sale  to  defendants.  Gibbon  v. 
Highes,  76  Wis.  409,  45  N.  W.  538. 

Custom  and  usage. —  Testimony  as  to  the 
custom  of  brokers  when  making  a  sale  to 
deliver  to  each  party  a  memorandum  and 
that  neither  party  receives  any  writing  from 
the  other  is  not  admissible  to  prove  the  con- 
tract. Goddard  v.  Garner,  109  Ala.  98,  19 
So.  513. 

The  suitability  of  the  goods  to  the  needs 
of  the  alleged  purchaser  is  a  fact  to  be  con- 
sidered in  determining  whether  the  parties 
came  to  an  agreement.  Shrimpton  f.  Brice, 
102  Ala.  655,  15  So.  452;  Upton  v.  Win- 
chester, 106  Mass.  330. 

Where  the  point  in  issue  is  whether  the 
machine  was  sold  or  taken  on  trial,  and  the 
machine  has  been  sliown  to  be  in  defendant's 
possession,  it  is  not  error  to  admit  testimony 
to  the  effect  that  plaintiff's  agent  had  re- 


quested defendant,  after  he  refused  to  keep 
the  machine,  to  place  it  under  cover  on  his 
place  until  the  agent  could  see  his  principal. 
Lyon  V.  Hayden,  58  Vt.  662,  5  Atl.  892. 

The  sufficiency  of  the  evidence  was  consid- 
ered in  Shrimpton  c.  Brice,   102  Ala.  655, 

15  So.  452;  Fremont  Cultivator  Co.  v.  Mc- 
Camy,  80  Ga.  343,  4  S.  E.  849;  Lydig  v. 
Braman,  117  Mass.  212,  58  N.  E.  696;  James 
Curran  Mfg.  Co.  v.  Aultman,  etc.,  Mach.  Co., 
62  N.  Y.  App.  Div.  201,  70  N.  Y.  SuppL  1074 
[affirmed  in  172  N.  Y.  623,  65  N.  E.  1118]; 
Saunders  v.  Greever,  85  Va.  252,  7  S.  E. 
391. 

8.  Beninger  v.  Corwin,  24  N.  J.  L.  257; 
Hotchkin  v.  Martin,  11  N.  Y.  Suppl.  806; 
Hotchkin  v.  Malone  Third  Nat.  Bank,  11 
N.  Y.  Suppl.  220. 

9.  Bartholomew  v.  Bushnell,  20  Conn.  271, 
52  Am.  Dec.  338, 

Knowledge  of  seller  may  be  shown  by  evi- 
dence as  to  statements  made  to  him  by  a 
third  person.  Dowling  v.  Lawrence,  58  Wis. 
282,  16  N.  W.  552.  Where  defendant  sold 
property  with  full  warranty,  which  he  had 
previously  purchased  without  any  warranty, 
the  fact  of  the  exclusion  of  warranty  in  the 
act  of  sale  from  his  vendor  was  not  per  se 
evidence  of  knowledge  of  the  existence  of  a 
defect,  and  of  the  fraudulent  concealment 
of  it,  on  his  part,  at  the  date  of  the  sale  to 
plaintiff.  Belknap  V.  Kendig,  15  La.  Ann. 
203. 

Intent  of  seller. —  Where  testimony  is  in- 
troduced by  a  defendant  tending  to  prove 
false  representations  by  the  seller  it  is  com- 
petent for  him,  to  repel  the  presumption  of 
fraud,  to  show  that  he  informed  the  pur- 
chaser after  the  sale  of  an  error  in  his  rep- 
resentations, and  offered  to  take  back  the 
property,  which  offer  the  purchaser  rejected. 
Bush  V.  Bradford,  15  Ala.  317.  Where  the 
seller  denied  making  the  representations 
charged,  the  court  properly  refused  to  per- 
mit him  to  testify  that  he  did  not  intend 
to  deceive  or  defraud  the  purchaser  since 
such  statement  could  not  strengthen  his  evi- 
dence. Baldwain  r.  Marsh,  6  Ind.  App.  533, 
33  N.  E.  973. 

10.  Carutliers  r.  Cherry.  (Tex.  App.  1890) 

16  S.  W.  Siu.  But  sec'Fishback  r.  Miller, 
15  Nev.  428,  holding  tliat  where  representa- 
tions made  by  a  seller  are  shown  to  be  ma- 
terial and  false,  it  is  for  him  to  show  that 
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the  sale.^^  To  prove  fraud  as  a  defense  generally  the  same  facts  must  be  shown 
as  would  be  necessary  in  an  action  for  deceit/-  and  the  evidence  must  be  strong  and 
convincing. 

e.  Fraud  of  Buyer  —  (i)  Admissibility.  For  the  purpose  of  showing  fraud 
on  the  part  of  the  buyer  evidence  as  to  the  circumstances  attending  the  trans- 
action," his  eagerness  for  credit,  and  that  he  was  purchasing  widely  is  admis- 
sible.^^ The  fact  that  the  buyer  gave  mortgages  covering  the  goods  and  other 
property     and  committed  other  acts  of  insolvency     may  be  shown  as  tending 


the  buyer  did  not  reh'  on  tliem,  and  that 
without  them  the  purchase  would  have  been 
made. 

Knowledge  of  buyer. —  The  fact  that  the 
purchaser  paid  what  would  be  an  inadequate 
price  if  the  animal  purchased  was  sound  is 
a  circumstance  to  be  considered  in  determin- 
ing whether  he  was  advised  of  the  latent 
unsoundness  of  the  animal,  if  there  was  any. 
Armstrong  v.  Huffstutler,  19  iVla.  51.  The 
vendee  of  a  slave,  sold  as  a  runaway  and 
drunkard,  cannot  urge  tliat  the  vendor,  in 
prior  conversations,  informed  him  that  the 
habit  of  running  away  was  only  a  qualified 
one.  Bayon  r.  Towlesr  5  Mart.  N.  S.  (La.)  1. 

11.  Delaware. — Freeman  v.  Topkis,  1  Marv. 
174,  40  Atl.  948. 

Kentucky. —  Pioneer  Granite  Co.  v.  Reidy, 
83  S.  W.  .571,  26  Ky.  L.  Fxep.  1190. 

Massachusetts. —  Way  v.  Ryther,  165  Mass. 
226,  42  N.  E.  1128. 

Nebraska. —  Patrick  r.  Leach,  8  Xebr.  530, 
1  N.  W.  853. 

Pennsylvania. —  Rees  v.  Jackson,  64  Pa. 
St.  486,  3  Am.  Rep.  608. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  129. 

Price. — As  tending  to  show  fraud  in  repre- 
sentations as  to  quality  it  may  be  shown 
that  the  price  named  in  the  ordei-  was  above 
current  prices.  Hirschberg  Optical  Co.  v. 
Dalton,  Nye,  etc.,  Co.,  7  Utah  433,  27  Pac. 
83. 

That  the  goods  were  unsuitable  for  the 

vendee's  purposes  does  not,  in  the  absence 
of  knowledge  on  the  part  of  the  vendor  and 
representations  to  the  contrary,  show  fraud. 
Beck,  etc.,  Lith.  Co.  r.  Houppert.  104  Ala. 
503,  16  So.  522,  53  Am.  St.  Rep.  77. 

Time  of  making  representations. —  Repre- 
sentations as  to  the  quality  of  goods  or  chat- 
tels made  a  month  before  the  contract  of 
sale  are  too  remote  to  be  given  in  evidence. 
Bryant  r.  Crosby,  40  Me.  9.  And  as  repre- 
sentations as  to  value  refer  to  the  time  of  the 
sale,  evidence  as  to  value  long  after  the  sale 
is  inadmissible  to  show  fraud.  Gratling  r. 
Newell,  12  Ind.  118;  Irvine  v.  Grady,  85  Tex. 
120,  19  S.  W.  1028. 

12.  Wilder  r.  Be  Cou,  18  Minn.  470. 

13.  Walton  r.  Jordan,  23  Ga.  420;  Greene 
V.  Societe  Anonyme,  etc.,  81  Fed.  64. 

The  evidence  was  considered  insufficient  to 
show:  Fraud  as  to  the  price  in  Fletcher  r. 
Witlow,  72  Ark.  234,  79  S.  W.  773.  Knowl- 
edge of  defects  in  Burnett  v.  Hensley,  118 
Iowa  575,  92  N.  W.  678.  A  conspiracy  to 
defraud  in  Steinhauser  v.  Mason,  19  N.  Y. 
Suppl.  228  laffirmed  in  138  N.  Y.  621,  33 
X.  E.  1083].  That  the  execution  of  the  con- 
[II,  E,  9,  b] 


tract  was  procured  by  fraud  in  Oxford  v. 
Xichols,  etc.,  Co.,  57  Minn.  206,  58  N.  W. 
865 ;  Aultman  r.  Haclcer,  14  X.  Y.  Suppl. 
744;  Deering  r.  Hoeft,  111  Wis.  339,  87 
X.  W.  298.  Fraud  generally  in  Schramm  v. 
Boston  Sugar  Refining  Co.,  146  Mass.  211,  15 
X.  E.  571;  Cans  r.  Wormser,  73  N.  Y.  App. 
Div.  623,  76  X.  Y.  Suppl.  874. 

The  evidence  was  considered  sufficient  to 
show  fraud  in  Pioneer  Granite  Co.  f.  Reidy, 
83  S.  W.  571,  26  Ky.  L.  Rep.  1196;  Dushane 
r.  Benedict,  120  L^.  S.  630,  7  S.  Ct.  696,  30 
L.  ed.  810. 

14.  Skinner  v.  Flint,  105  Mass.  528;  Ross 
V.  Miner,  67  Mich.  410,  35  X.  W.  60;  Van 
Kleck  V.  Leroy,  4  Abb.  Dec.  (X.  Y.)  479,  4 
Transcr.  App.  295,  4  Abb.  Pr.  X.  S.  431; 
Leedom  v.  Earls  Furniture,  etc.,  Co.,  12  Utah 
172,  42  Pac.  208. 

Evidence  that  the  goods  were  received  a 
month  before  the  buyer  stopped  business, 
and  were  immediately  shipped  by  him  to  the 
east,  and  that  such  goods  could  not,  under 
such  circumstances,  be  sold  at  a  profit,  is 
admissible  to  show  fraudulent  intent.  Kline 
v.  Baker,  106  Mass.  61. 

15.  Craig  f.  California  Vineyard  Co.,  30 
Oreg.  43,  46  Pac.  421;  Meyerhoff  Daniels, 
173  Pa.  St.  555,  34  Atl.  298,  51  Am.  St.  Rep. 
782. 

Evidence  of  the  amount  of  stock  carried 
by  other  merchants  in  the  same  village  is  not 
admissible  to  prove  that  the  debtor's  stock 
was  not  unreasonablv  large.  Chamberlin  v. 
Fuller,  59  Vt.  247,  9  Atl.  832.  Testimony 
to  the  eflect  that  the  buyer  was  asked  to 
purchase  goods  from  other  merchants  after 
his  purchase  from  plaintifTs  is  properly  ex- 
cluded as  having  no  bearing  on  the  intent 
with  which  he  purchased  plaintiff's  goods. 
Hahlo  r.  Grant,  10  X.  Y.  Suppl.  188  [a/- 
firrned  in  132  X.  Y.  593,  30  X.  E.  1151]. 

16.  Brock  v.  Garson,  117  Mich.  550,  76 
X.  W.  Ill;  Whitney  W^agon  Works  v.  Moore, 
61  Vt.  230,  17  AtL  1007. 

17.  Deere  v.  Morgan,  114  Iowa  287,  86 
X.  W.  271;  Cooper  Mfg.  Co.  v.  De  Forest, 
5  X".  Y.  App.  Div.  43,  38  X.  Y.  Suppl.  1038; 
Hersey  t\  Benedict,  15  Hun  (X.  Y.)  282; 
Gobrecht  v.  McDonald,  8  Ohio  S.  &  C.  PI. 
526,  5  Ohio  X.  P.  427,  But  evidence  to  ex- 
plain such  acts  is  admissible.  Stearn  v. 
Clifl'ord,  62  Vt.  92,  18  Atl.  1045.  And  see 
Hosmer  v.  Oddham,  122  Mass.  551;  Haskins 
V.  Warren,  115  Mass.  514,  where  it  was  held 
that  it  must  appear  thai  there  was  no 
change  in  the  purchaser's  financial  condition 
between  the  sale  and  the  insolvency  proceed- 
ings. 
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to  prove  fraud. The  financial  condition  of  the  buyer  at  the  time  of  the  sale/* 
and  his  knowledge  thereof,-*^  may  be  shown.  So  too  evidence  of  other  contem- 
poraneous acts  of  fraud  is  admissible  as  showing  the  intent  of  the  buyer.^^ 

(ii)  Sufficiency.  It  is  not  necessary  that  the  proof  of  fraud  should  resist 
any  other  conclusion,  but  it  is  sufficient  if  on  the  whole  it  agrees  with  and  sup- 
ports the  hypothesis  which  it  is  adduced  to  prove.^^    Disposal  of  the  goods  withm  a 


18.  That  a  purchaser  of  goods  on  credit 
did  not  misapply  the  snme  or  the  avails  but 
continued  his  business  as  usual  is  evidence 
tliat  he  did  not  purchase  with  intent  to  de- 
fraud the  seller.  Fenno  v.  Hannan,  2  N,  Y. 
Suppl.  474. 

19.  Maryland. —  Peters  V.  Hilles,  48  Md. 
506. 

Massachusetts  —  Haskins  v.  Warren,  115 
Mass.  514. 

Michigan.- — 'Arnstine  v.  Treat,  71  Mich. 
561,  39  N.  W.  749;  Shipman  v.  Seymour,  40 
Mich.  274. 

Isew  Hampshire. — Cole  v.  Putnam,  62  N.  H. 
616. 

iVew;  York. —  Schmidt  v.  Schanzlin,  53  N.  Y. 
Super.  Ct.  498;  King  /•.  Jacobson,  12  N.  Y. 
Suppl.  584;  Stallcup  v.  National  Park  Bank, 
6  N.  Y.  St.  512. 

Pennsylvania. —  Cincinnati  Cooperage  Co. 
r.  Gaul,  170  Pa.  St.  545,  32  Atl.  1093. 

Vermont. —  Whitney  Wagon  Works  v. 
Moore,  61  Vt.  230,  17  Atl.  1007. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  134. 

Statements  to  commercial  agencies. — Where 
the  purchaser  denies  that  he  made  representa- 
tions as  to  his  solvency,  as  charged,  it  may 
be  shown  that  at  about  the  same  time  he 
made  statements  to  commercial  agencies  as 
to  his  financial  standing.  Wolf  v.  Lachman, 
(Tex.  Civ.  App.  1892)  20  S.  W.  867.  Where 
it  is  contended  that  the  credit  was  given  on 
the  faith  of  two  commercial  agency  reports 
and  a  false  statement  by  the  buyer  formed 
part  of  one  of  them,  it  is  error  to  admit  one 
and  exclude  the  other,  the  omitted  report 
being  material  in  determining  whether  the 
false  statement  induced  the  credit.  Cook  v. 
Harrington,  31  Mo.  App.  199.  It  was  not 
error  to  admit  in  evidence  old  commercial 
reports  for  the  purpose  of  showing  that  a 
large  indebtedness  of  defendant  had  always 
been  omitted  in  his  statements,  in  connection 
with  evidence  that  in  the  later  reports  he 
had  stated  that  there  was  no  change  in  the 
financial  condition  of  his  firm.  John  V.  Far- 
well  Co.  V.  Bovce.  17  Mont.  83,  42  Pac.  98. 
And  see  King  V.  Fitch,  2  Abb.  Dec.  (N.  Y.) 
508,  1  Keyes  432,  when  the  statements  were 
made  directly  to  the  seller. 

20.  Whitaker  Iron  Co.  v.  Preston  Nat. 
Bank,  101  Mich.  146,  59  N.  W.  395. 

The  purchaser  may  show  that  a  large  por- 
tion of  his  debts  were  held  by  personal 
friends,  that  none  of  his  creditors  were  press- 
ing him,  and  that  other  friends  had  promised 
to  loan  him  money,  as  facts  tending  to  rebut 
the  presumption  of  fraud..  Schufeldt  r. 
Schnitzler,  21  Hun  (N.  Y.)  462. 

2\.  Iowa. —  Starr  r.  Stevenson,  91  Iowa 
684,  60  N.  W.  217. 

Maine. — ^Hawes  v.  Dingley,  17  Me.  341. 


Massachusetts. —  Rowley  v.  Bigelow,  12 
Pick.  307,  23  Am.  Dec.  607. 

Michigan. —  Ross  v.  Miner,  64  Mich.  204, 
31  N.  W.  185;  Shipman  v.  Seymour,  40  Mich. 
274. 

Missouri. —  Elsass  v.  Harrington,  28  Mo. 
App.  300;  Manheimer  v.  Harrington,  20  Mo. 
App.  297. 

New  Hampshire. —  Bradley  v.  Obear,  10 
N.  H.  477. 

Neiv  York. —  Bliss  v.  Sickles,  21  N.  Y. 
Suppl.  273  [affirmed  in  142  N.  Y.  647,  36 
N.  E.  1064];  Hedges  v.  Payne,  17  N.  Y. 
Suppl.  809.  Compare  Murfey  v.  Brice,  23 
Barb.  561. 

Pennsylvania. —  Schofield  v.  Shiflfer,  156 
Pa.  St.  65,  27  Atl.  69. 

Tennessee. —  Katzenberger  v.  Leedom,  103 
Tenn.  144,  52  S.  W.  35. 

Vermont. —  Chamberlin  v.  Fuller,  59  Vt. 
247,  9  Atl.  832. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  132. 

Laying  foundation. —  Evidence  that  the 
purchaser,  about  the  time  of  the  sale,  made 
false  representations  as  to  its  financial  con- 
dition to  a  third  person,  is  not  admissible 
where  no  evidence  of  fraud  in  the  sale  has 
been  offered.  Wheeler,  etc.,  Mfg.  Co.  v. 
Keeler,  65  Hun  (N.  Y.)  508,  20  N.  Y.  Suppl. 
388.  In  an  action  against  an  alleged  fraudu- 
lent subpurchaser  from  plaintiff's  vendee,  evi- 
dence that  his  vendee  had  purchased  other 
goods  on  credit  from  another  person  about 
two  weeks  prior  to  the  sale  to  the  subpur- 
chaser, without  an  offer  to  prove  also  that 
the  vendee  had  not  paid  for  such  goods,  is 
inadmissible.  New  York,  etc..  Cigar  Co.  v. 
Bernheim,  81  Ala.  138,  1  So.  470. 

22.  California. —  Seligman  v.  Kalkman,  8 
Cal.  207. 

Massachusetts. —  Light  r.  Jacobs,  183  Mass. 
206,  66  N.  E.  799. 

Michigan. —  Whitaker  Iron  Co.  V.  Preston 
Nat.  Bank,  101  Mich.  146,  59  N.  W.  395. 

New  York. —  Fay  v.  Grant,  53  Hun  44,  5 
N.  Y.  Suppl.  910  [affirmed  in  126  N.  Y.  624, 
27  N.  E.  410] ;  King  r.  Phillips,  8  Bosw.  603. 

Pennsylvania. —  Ferguson  v.  Rafierty,  128 
Pa.  St.  337,  18  Atl.  484,  6  L.  R.  A.  33.'  And 
see  Brown  r.  Mentzer,  209  Pa.  St.  477,  58 
Atl.  863,  where  the  evidence  was  regarded 
as  insufficient. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  141. 

No  stronger  proof  is  necessary  to  show 
fraud  in  a  sale  than  in  other  cases.  Kline 
r.  Baker,  106  Mass.  61. 

Fraud  is  not  established  where  defendant 
stated  that  he  had  opened  a  store,  and  had 
as  partner  his  cousin,  that  they  had  bought 
from  tlie  sherifi'  a  place  and  wanted  to  start 
a  business  with  the  goods,  although  it  ap- 
peared that  defendant  and  his  partner  had 
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short  time  after  the  purchase  at  a  price  below  cost,^^  or  insolvency  within  a  short 
time  after  the  purchase,  no  change  of  circumstances  intervening,-*  is  sufficient; 
and  insolvency  is  shown  by  proof  of  inability  to  pay,  an  overt  act  of  insolvency 
not  being  requisite.'^  _      ,       ^   n  , 

10.  Questions  For  Jury  —  a.  In  General.  Whether  there  is,  m  view  of  all  the 
circumstances,  a  completed  sale  is  a  question  for  the  jury.^^ 

b.  Fraud  of  Seller.  Whether  the  representations  made  were  matters  of  opinion 
or  of  fact,^^  or  whether  they  were  made  fraudulently,^^  or  facts  were  fraudulently 
concealed,^^  is  for  the  jury;  but  whether  the  false  statement  was  material  is  a 
question  of  law  for  the  court 

e.  Fraud  of  Buyer.  Generally  it  is  for  the  jury  to  determine  whether  from 
all  the  circumstances  the  transaction  was  fraudulent  on  the  part  of  the  purchaser.^^ 

F.  Form  of  Contract  —  l.  In  General.    Aside  from  the  provisions  of  the 


not  actually  purchased  the  store,  but  a 
cousin  had  bought  it  at  sheriff's  sale,  and 
had  informed  defendant  that  he  had  bought 
it  for  him,  and  had  actually  installed  him 
therein,  and  that  before  the  letter  was  writ- 
ten one  of  plaintiffs  informed  defendant  he 
could  have  all  the  goods  he  wanted.  Sadallah 
V.  Mandour,  94  N.  Y.  Suppl.  562. 

23.  Loeb  v.  Flash,  65  Ala.  526;  Higgins 
V,  Lodge,  68  Md.  229,  11  Atl.  846,  6  Am. 
St.  Rep.  437;  King  i\  Jacobson,  17  N.  Y. 
Suppl.  898  [affirmed  in  138  N.  Y.  629,  33 
N.  E.  1084]. 

24  Reager  i\  Kendall,  39  S.  W.  257,  19 
Ky.  L.  Rep.  27 ;  Droege  v.  Ahrens,  etc.,  Mfg. 
Co.,  163  N.  Y.  466,  57  N.  E.  747  [reversing 
34  N.  Y.  App.  Div.  631,  54  N.  Y.  Suppl. 
1099];  Smith  v.  Frank,  2  Rob.  (N.  Y.)  626; 
Wilson  V.  White,  80  N.  C.  280;  Scott  r.  Mc- 
Graw,  3  Wash.  675,  29  Pac.  260. 

25.  Benedict  v.  Schaettle,  12  Ohio  St.  515. 

Insolvency  is  not  in  itself  sufficient  to  show 
fraud  when  a  reasonably  long  period  has 
elapsed  since  the  sale.  Bentley  v.  Woolson 
Spice  Co.,  (Nebr.  1901)  95  N.  W.  803;  Ward 
f.  Woodburn,  27  Barb.  (N.  Y.)  346:  Rice 
V.  Heath,  5  N.  Y.  St.  244;  Greene  v.  Fonder- 
smith,  200  Pa.  St.  625,  50  Atl.  209. 

A  difference  of  sixty-nine  per  cent  between 
the  value  of  the  purchaser's  assets  as  stated 
and  as  actually  existing  six  months  later 
and  the  giving  of  a  chattel  mortgage  within 
two  weeks  after  the  purchase  is  sufficient  to 
show  fraud.  Silberman  r.  JNlunroe,  104  Mich. 
352,  62  N.  W.  555. 

The  evidence  was  considered  sufficient  to 
show  insolvency  in  P.  Cox  Shoe  Mfg.  Co.  v. 
Adams,  105  Iowa  402,  75  N.  W.  316;  Cin- 
cinnati Cooperage  Co.  v.  Gaul,  170  Pa.  St. 
545,  32  Atl.  1093;  and  to  show  the  buyer's 
knowledge  of  his  insolvency  in  Dobson  v. 
Warner,  11  N.  Y.  Suppl.  760  [affirmed  in 
128  N.  Y.  649,  29  K  E.  147]. 

The  evidence  was  considered  insufficient  to 
show  an  intent  not  to  pav  in  Zucker  r. 
Karpeles,  88  Mich.  413,  50  N.  W.  373;  Coffin 
V.  Hollister,  5  Silv.  Sup.  (N.  Y.)  172,  7 
N,  Y.  Suppl.  734  [affirmed  in  124  N.  Y.  644, 
26  N.  E.  812]  ;  Landauer  v.  Espenhain,  95 
Wis.  169,  70  K  W.  287;  Small  v.  Glasel, 
28  Nova  Scotia  245 ;  and  to  show  fraud  in 
the  purchaser's  statements  as  to  his  finan- 
cial condition  in  Dennis  v.  Leaton,  72  Mich. 
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586,  40  N.  W.  753;  Greene  v.  Fondersmith, 
200  Pa.  St.  625,  50  Atl.  209. 

26.  Alabama. —  Darden  v.  Lovelace,  52 
Ala.  289. 

Iowa. —  McClung  v.  Kelley,  21  Iowa  508. 

Massachusetts. — ■  Winchester  v.  Howard,  97 
Mass.  303,  93  Am.  Dec.  93. 

Michigan. —  Ginsburg  v.  Cutler,  etc..  Lum- 
ber Co.,  85  Mich.  439,  48  N.  W.  952. 

Neio  Jersey. —  Smalley  v.  Hendrickson,  29 
N.  J.  L.  371. 

NeiD  York. —  Douglas  v.  New  York  Cent., 
etc.,  R.  Co.,  105  N.  Y.  App.  Div.  65,  93  N.  Y. 
Suppl.  723;  Delafield  v.  J.  K.  Armsby  Co., 
99  N.  Y.  App.  Div.  622,  90  N.  Y.  Suppl.  998; 
Hand  r.  Gas  Engine,  etc.,  Co.,  34  N.  Y.  App. 
Div.  354,  54  N.  Y.  Suppl.  250  [reversed  on 
other  grounds  in  167  N.  Y.  142,  60  N.  E. 
425]  ;  Barwick  f.  Gast  Lith.,  etc.,  Co.,  11 
N.  Y.  Suppl.  373 ;  De  Ridder  v.  McKnight,  13 
Johns.  294. 

^orth  Carolina. —  Naested  v.  Scott,  20 
N.  C.  524. 

Pennsylvania. —  Theiss  v.  Weiss,  166  Pa. 
St.  9,  31  Atl.  63,  45  Am.  St.  Rep.  638;  Laurel 
Hill  Slate  Co.  v.  Snyder,  8  Pa.  Cas.  563,  13 
Atl.  194. 

South  Dakota. —  Elfring  v.  New  Birdsall 
Co.,  16  S.  D.  252,  92  N.  W.  29. 

Vermont.— BuWard  V.  Billings,  2  Vt.  309. 
See  43  Cent.  Dig.  tit.  "Sales,"  §  145. 

27.  Brown  v.  Freeman,  79  Ala.  406;  Moses 
r.  Katzenberger,  84  Ala.  95,  4  So.  237  ;  Floyd 
r.  Edley,  6  Ohio  Dec.  (Reprint)  1185,  12 
Am.  L.  Rec.  231;  Spearfish  Bank  v.  Graham, 
10  S.  D.  49,  91  N.  W.  340. 

28.  Bigler  v.  Flickinger,  55  Pa.  St.  279. 

29.  Sides  v.  Hilleary,  6  Harr.  &  J.  (Md.) 
86. 

30.  Greenleaf  v.  Gerald,  94  Me.  91,  46  Atl. 
799,  80  Am.  St.  Rep.  377,  50  L.  R.  A.  542. 

31.  Indiana. —  Tennessee  Coal,  etc.,  Co.  v. 
Sargent,  2  Ind.  App.  458,  28  N.  E.  215. 

Maryland. —  Standard  Horseshoe  Co.  V. 
O'Brien,  88  Md.  335,  41  Atl.  898. 

Michigan. —  Pinkerton  Bros,  Co.  v.  Brom- 
ley,  119  Mich.  8,  77  N.  W.  307;  Redpath  v. 
Brown,  71  Mich.  258,  39  N.  W.  51;  Ross  v. 
Miner,  67  Mich.  410,  35  N.  W.  60. 

Yew-  York.—  King  v.  Phillips,  8  Bosw.  603 ; 
Talcott  r.  Einstein,  10  Daly  210;  Hedges  v. 
Payne,  17  N.  Y.  Suppl.  809;  Salomon  v. 
Van  Praag,  48  How.  Pr.  338   [affirmed  in 
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statute  of  frauds  and  of  any  other  statute  in  that  behalf  •^'^  a  contract  to  sell  or 
a  sale  may  be  made  in  writing,  either  with  or  without  seal,  or  by  word  of  mouth, 
or  partly  in  writing-  and  partly  by  word  of  mouth/^*  as  where  a  written  offer  is 
accepted  orally,^'  or  may  be  implied  from  the  conduct  of  the  parties.^® 

2.  Contract  in  Writing.  The  rules  applicable  to  contracts  in  writing  in  general 
are  applicable  to  written  contracts  of  sale.^^  If  it  is  the  intention  of  the  parties 
that  the  agreement  shall  not  be  binding  until  reduced  to  writing,  there  can  be 
no  binding  agreement  until  that  is  done.^^  To  make  an  enforceable  contract,  no 
particular  form  of  words  is  essential,  the  intention  only  being  looked  to.^^ 

G.  Illegality — l.  In  General.  The  rule  that  an  agreement,  the  object  of 
which  is  illegal,  is  invalid  and  will  not  be  enforced    applies  to  contracts  of  sale.*^ 


G  Hun  529] ;  Franchcris  v.  Henriques,  24 
How.  Pr.  165;  Ash  r.  Putnam,  1  Hill  302. 

Pennsylvania. — •  Soperstein  v.  Salsberg,  17 
Pa.  Super.  Ct.  288;  Donnelly  v.  Hoffman, 
etc.,  Co.,  3  Brewst.  32. 

^Visconsin. —  Singer  v.  Schilling,  74  Wis. 
309,  43  N.  W.  101. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  151. 

Illustrations. —  The  existence  of  an  intent 
not  to  pay  for  the  goods  purchased  (Gavin 
v.  Armistead,  57  Ark.  574,  22  S.  W.  431, 
38  Am.  St.  Rep.  262;  Edson  v.  Hudson,  83 
Mich.  450,  47  N.  W.  347;  Bidault  v.  Wales, 
20  Mo.  546,  64  Am.  Dec.  205;  Pequeno  v. 
Taylor,  38  Barb.  (N".  Y.)  375;  Buckley  t\ 
Artcher,  21  Barb.  (N.  Y.)  585);  whether 
the  buyer's  representation  was  the  expression 
of  opinion  or  the  representation  of  a  material 
fact  (Morse  v.  Shaw,  124  Mass.  59);  and 
whether  it  was  relied  on  by  the  seller  (Kirken- 
dall  V.  Hartsock,  58  Mo.  App.  234;  Boyd  v. 
Shiffer,  156  Pa.  St.  100,  27  Atl.  60;  Lee  v. 
Burnham,  82  Wis.  209,  52  N.  W.  255)  are 
questions  for  the  jury. 

32.  See  Frauds,  Statute  of,  20  Cyc.  238. 

33.  See  infra,  VI,  A,  7 ;  X,  D. 

34.  Lockett  v.  Nicklin,  2  Exch.  93,  19 
L.  J.  Exch.  403. 

Question  for  jury. —  Whether  a  contract 
of  sale  was  entirely  oral  or  was  embodied 
in  a  writing  is  a  question  for  the  jury,  on 
conflicting  evidence.  Chamberlin  v.  Van 
Campen,  120  N.  Y.  637,  24  N.  E.  279. 

35.  Anglo-American  Provision  Co.  v.  Pren- 
tiss, 157  111.  506,  42  N.  E.  157;  Northwestern 
Iron,  etc.,  Co.  Hirsch,  94  111.  App. 
579. 

36.  See  supra,  II,  E,  6;  Chalmers  Sale 
Goods,  §  4. 

37.  See  Contracts,  9  Cyc.  298-308. 
Contract   signed  by  one. — A  contract  of 

sale  is  not  wanting  in  mutuality  because  it 
is  signed  by  only  the  seller,  if  it  be  accepted 
by  the  buyer.  Ward  f.  Spelts,  39  Nebr.  809, 
58  N.  W.  426.  And  see  Justice  v.  Lang,  42 
N.  Y.  493,  1  Am.  Rep.  576  [reversing  2  Rob. 
333,  30  How.  Pr.  425]  ;  Tilt  La  Salle  Silk 
Mfg.  Co.,  5  Daly  (N.  Y.)  19.  See  also  Con- 
tracts, 9  Cyc.  300. 

Certainty.— Where  the  parties  made  the 
following  memorandum :  *'  Bought  500,000 
of  good,  merchantable  brick  from  Messrs. 
Moulding  and  Harland,  to  be  delivered  on 
Wabash  avenue,  just  south  of  Van  Buren 
street,  at  tlie  rate  of  $6.37  per  thousand, 
to  be  delivered  tliis  fall.    Moulding  &  Har- 


land," and  the  other  parties  executed  and 
signed  the  following:  "Sold  50,000  good, 
merchantable  brick  to  Prussing  &  Mueller, 
just  south  of  Van  Buren  street,  at  $6.37^/^ 
per  thousand.  Said  Prussing  &  Mueller  agree 
that  we  shall  commence  to  deliver  on  Wed- 
nesday next,  or  agreement  is  of  no  account. 
Prussing  &  Mueller,"  it  was  held  that  the 
memoranda,  when  separately  considered, 
showed  no  sale,  because,  by  the  terms,  each 
party  contracted  with  themselves,  and,  taken 
together,  were  void  for  uncertainty  and  re- 
pugnance. Moulding  v.  Prussing,  70  111.  151. 
Where  at  the  time  second-hand  rails  were 
sold  the  rails  had  not  been  taken  up,  and 
the  quantity  of  each  grade  was  estimated, 
it  being  agreed  that  all  the  rails  to  be  taken 
up  by  plaintiff  in  the  reconstruction  of  the 
street  railroad  in  a  certain  city  were  sold 
to  defendant  at  certain  prices  per  ton  for 
each  grade,  the  contract  was  not  void  for 
indefiniteness  as  to  the  thing  sold.  Nelson 
V.  Hirsch,  etc.,  R.  Co.,  102  Mo.  App.  498,  77 
S.  W.  590. 

38.  McPherson  v.  Wiswell,  16  Nebr.  625, 
21  N.  W.  391.  See  Contracts,  9  Cyc.  280, 
298. 

A  contract  signed  in  duplicate,  in  which  a 
buyer  agrees  to  pay  one  hundred  dollars 
cash  and  three  hundred  dollars  on  time,  never 
becomes  operative  where  the  seller  retains 
both  copies,  and  the  buyer  does  not  pay  the 
one  hundred  dollars.  Owen  v.  Long,  97  Wis. 
78,  72  N.  W.  364. 

They  may  be  bound  by  their  preliminary 
agreement,  although  it  is  to  be  reduced  to 
writing,  if  they  so  intend.  Cheney  r.  East- 
ern Transp.  Line,  59  Md.  557 ;  Woldert  r. 
Arledge,  4  Tex.  Civ.  App.  692,  23  S.  W.  1052. 
See  also  Contracts,  9  Cyc.  282. 

39.  Saladin  r.  Mitchell,  45  111.  79;  Craw- 
ford V.  Geiser  Mfg.  Co.,  88  N.  C.  554;  Hodsoii 
r.  Carter,  3  Chandl.  (Wis.)  234;  Butler  r. 
Thomson,  92  U.  S.  412,  23  L.  ed.  084. 

Bought  and  sold  notes. — A  contract  of  sale 
fchiough  a  broker  may  bo  by  bought  and  sold 
notes.  Murrav  r.  Doud,  03  111.  App.  247 
[affirmed  in  167  111.  368,  47  N.  E.  717,  59 
Am.  St.  Rep.  297].  See,  generally.  Factors 
and  Brokers,  19  Cyc.  109, 

40.  Illegality  as  affecting  contracts  gen- 
erally see  Contracts,  9  Cyc.  465. 

41.  Benjamin  Sales,  §  786. 

Where  an  illegal  sale  is  abandoned,  part 
of  the  jjoods  not  beino-  delivered,  a  new  sale 
of  the  undelivered  portion  for  a  le^al  pur- 
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Such  a  contract  may  be  illegal  because  of  its  immoral  purpose/^  or  because  it 
violates  some  positive  law.*'^ 

2.  Statutes  Regulating  Dealings  in  Articles  of  Commerce.  There  are  statutes 
enacted  for  the  protection  of  the  pubhc  in  business  dealings,  which  generally 
impose  a  penalty  for  non-comphance  with  their  provisions/'^  and  which  are  con- 
strued as  prohibiting  sales  on  the  part  of  dealers  who  have  failed  to  comply  with 
them,  and  the  effect  of  non-comphance  with  which  on  the  part  of  the  seller  is  to 
preclude  him  from  recovering  the  price.*^  Such  is  the  effect  of  violation  of  stat- 
utes requiring  dealers  to  have  their  weights,  measures,  or  scales  approved  or 
sealed;"*^  requiring  coal,  lumber,  or  other  articles  to  be  officially  weighed,  meas- 
ured, or  surveyed ;  ^'^  requiring  articles  to  conform  to  a  certain  weight  or  to  certain 


pose  is  valid.  Grayson  v.  Latham,  84  Ala. 
546,  4  So.  200,  866. 

The  burden,  of  proof  to  show  that  a  sale 
is  illegal  in  an  action  for  the  price  is  on 
defendant.    Devlin  v.  Crary,  60  N.  Y.  635. 

42.  Adams  v.  Coulliard,  102  Mass.  167; 
Territt  v.  Bartlett,  21  Vt.  184.  See  also 
Keed  v.  Brewer,  (Tex.  Civ.  App.  1896)  36 
S.  W.  99  (where  furniture  M'as  sold  for  use 
in  a  house  of  prostitution)  ;  Rice  v.  Wil- 
liams, 32  Fed.  437  (holding  void  a  contract 
by  an  advertising  solicitor  to  sell  to  a  so- 
called  specialist  letters  written  by  persons 
afflicted  with  diseases  to  another  person  who 
advertised  to  cure  such  diseases  in  order 
that  such  specialist  might  send  his  advertise- 
ments to  them ) , 

43.  See  Conteacts,  9  Cyc.  466. 

Agreements  to  defraud  the  public. — Agree- 
ments for  the  sale  of  grain  for  seed  at  a 
price  far  above  its  actual  value,  in  which 
the  seller  agrees  to  sell  the  crop  raised  there- 
from or  a  part  of  it  for  the  buyer  at  an 
extravagant  price,  are  void  in  that  they  can- 
not be  performed  without  defrauding  some 
one.  Schmueckle  v.  Waters,  125  Ind.  265, 
25  N.  E.  281;  Shiplev  v.  Eeasoner,  80  Iowa 
548,  45  N.  W.  1077;"  Merrill  v.  Packer,  80 
Iowa  542,  45  N.  W.  1076 ;  Davis  v.  Seeley, 
71  Mich.  209,  38  N.  W.  901;  McNamara  v. 
Gargett,  68  Mich.  454,  36  N.  W.  218,  13  Am. 
St.  Rep.  355;  Carter  v.  Lillie,  3  Ohio  Cir. 
Ct.  364,  2  Ohio  Cir.  Dec.  204;  Shirev  v. 
Ulsh,  2  Ohio  Cir.  Ct.  401,  1  Ohio  Cir.  Dec. 
554.  But  see  Matson  r.  Blossom,  2  IST.  Y. 
Suppl.  551. 

Agreements  to  waive  fraud. —  A  stipulation 
in  a  contract  of  sale  waiving  fraud  on  the 
part  of  the  seller  will  not  be  enforced.  Strand 
V.  Griffith,  97  Fed.  854,  38  C.  C.  A.  444. 

It  is  no  defense  to  an  action  for  goods  sold 
and  delivered  that  plaintiff  is  a  member  of 
an  illegal  trust  or  combination,  the  illegality 
of  the  combination  being  merely  collateral  to 
the  contract  of  sale.  Booth  r.  Seibold,  37 
Misc.  (N.  Y.)  101,  74  N.  Y.  Suppi.  776; 
N'ational  Distilling  Co.  v.  Cream  City  Im- 
porting Co.,  86  Wis.  352,  56  N.  W.  864,  39 
Am.  St.  Rep.  902.  And  see  Dennehy  i\  Mc- 
Nulta,  86  Fed.  825,  30  C.  C.  A.  '  422,  41 
L.  R.  A.  609.  So  a  sale  of  coal  is  not  in- 
valid because  the  offer  was  accompanied  by 
an  option  prohibited  by  statute  as  to  future 
sales.  Corcoran  r.  Lehigh,  etc.,  Coal  Co., 
138  111.  390',  28  E.  759  {reversing  37  111. 
x\pp.  577]  ;  Minnesota  Lumber  Co.  v.  White- 
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breast  Coal  Co.,  56  111.  App.  248.  See  also 
Houck  V.  Wright,  77  Miss.  476,  27  So.  616; 
Minnesota  Sandstone  Co.  v.  Clark,  35  Wash. 
466,  77  Pac.  803. 

44.  See  Conteacts,  9  Cyc.  475;  Municipal 
CoBPOEATiONS,  28  Cyc.  720  et  seq. 

45.  See  Contracts,  9  Cyc.  479. 

Under  Tenn.  Acts  (1897),  c.  123,  §  3,  pro- 
hibiting the  sale  of  commercial  fertilizers 
unless  the  analysis  shows  a  given  per  cent  of 
ammonia,  etc.,  and  section  10,  declaring  that 
persons  making  sales  contrary  to  the  act  shall 
be  fined,  a  sale  of  commercial  fertilizer  con- 
taining no  ammonia  is  void  and  unenforce- 
able. Harris  r.  Parker,  108  Tenn.  29,  64 
S.  W.  1087. 

46.  Finch  r.  Barclay,  87  Ga.  393,  13  S.  E. 
566;  Prescott  r.  Battersby,  119  Mass.  285; 
Palmer  v.  Kelleher,  111  Mass.  320;  Sawyer  v. 
Smith,  109  Mass.  220;  Smith  v.  Arnold,  106 
Mass.  269;  Miller  v.  Post,  1  Allen  (Mass.) 
434  (holding  that  no  action  lies  to  recover 
the  price  of  milk  sold  by  the  can  at  whole- 
sale in  cans  not  sealed,  as  required,  although 
tlie  state  sealer  refused  to  seal  for  the  statu- 
tory price)  ;  Bisbee  v.  McAllen,  39  Minn.  143, 
39  iST.  W.  299.  See  Municipal  Cokporations, 
28  Cyc.  724 ;  Weights  and  Measures. 

The  burden  of  proving  that  the  weights  or 
measures  were  not  sealed  as  required  by  stat- 
ute is  upon  defendant,  and  proof  that  they 
were  not  duly  sealed  in  tlie  town  of  the  sale, 
without  also  proving  that  plaintiff  was  an 
inhabitant  of  that  town,  will  not  defeat  the 
action.  Hewes  v.  Platts,  12  Gray  (Mass.) 
143. 

47.  Knight    i\    Burnham,    90    Me.  294. 

38  Atl.  168;  Richmond  v.  Foss,  77  Me.  590, 
1  Atl.  830  [criticizing  Rogers  v.  Humphrey, 

39  Me.  382,  where  it  was  held  that  a  sale 
of  boards  sufficient  to  make  a  certain  number 
of  sugar  box  shooks  was  valid  without  survey 
of  the  lumber]  ;  Durgin  v.  Dyer,  68  Me.  143 
( holding  that  one  cannot  recover  the  price  of 
hoops  sold  in  contravention  of  a  statute  im- 
posing a  penalty  on  any  person  selling  hoops 
before  they  have  been  culled  by  the  proper 
officer)  ;  Libby  v.  Downey,  5  Allen  (Mass.) 
299;  Levy  v.  Gowdy,  2  Allen  (Mass.)  320 
(holding  that  a  sale  of  coal  without  the  re- 
quired certificate  of  a  weigher  is  not  ren- 
dered valid  in  consequence  of  the  neglect  of 
the  town  to  appoint  a  weigher)  ;  Pray  v. 
Burbank,  10  N.  H.  377;  Little  v.  Poole,  9 
B.  &  C.  192,  7  L.  J.  K.  B.  O.  S.  158,  17 
E.  C.  L.  93.    See  also  Howe  v.  Norris,  12 
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dimensions;'*^  to  be  sold  by  weight  and  not  by  measure  or  vice  versa;  to  be 
marked  in  a  particular  manner;  or  to  be  inspected  and  labeled;  or  prohibiting 
the  sale  of  diseased  animals  or  adulterated  food ;  or  requiring  dealers  to  take 
out  a  license.^'^ 

3.  Knowledge  and  Intent  of  Seller.  Mere  knowledge  of  the  seller  that  the 
purchaser  intended  to  make  an  illegal  use  of  the  property  will  not  render  the 
contract  invalid  if  the  seller  had  no  intention  of  aiding  or  promoting  the  illegal 
purpose. If,  however,  the  seller  does  any  act  in  furtherance  of  the  illegal  intent 


Allen  (Mass.)  82;  Briggs  v.  Light  Boat,  7 
Allen  (Mass.)  287.  Compare  McNeill  r. 
Chadbourn,  79  X.  C.  149,  holding  a  sale  of 
timber,  although  without  a  measurement,  as 
required,  to  be  binding  on  the  vendor  if  he 
makes  no  objection  thereto,  where  the  act 
was  for  the  vendor's  benefit  only. 

See  Municipal  Coepobations,  28  Cyc.  724; 
Weights  and  Measures. 

Offering  for  sale. —  Where  the  prohibition 
is  against  "  offering  for  sale,"  a  sale  without 
offering  is  not  invalid.  Abbott  r.  Goodwin, 
37  Me.  203;  Bartlett  v.  Hovt,  29  N.  H.  317; 
Williams  v.  Tappan,  23  N.  H.  385. 

Where  all  exceptions  of  the  statute  are  not 
negatived,  the  consideration  of  tlie  promise 
will  not  be  held  illegal.  Whitman  v.  Freese, 
23  Me.  185. 

Burden  of  proof. —  In  a  suit  for  tlie  price 
of  coal  sold  to  defendant,  and  for  weighing- 
coal  for  him  at  a  fixed  price  per  load,  if  the 
defense  is  that  the  coal  was  not  weighed  in 
either  instance  by  a  sworn  weigher,  as  re- 
quired by  statute,  the  burden  of  proof  is  on 
defendant  to  show  a  violation  of  the  statute. 
Goddard  r.  Rawson,  130  Mass.  97. 

48.  Wheeler  v.  Russell,  17  Mass.  258;  Law 
r.  Hodgson,  2  Campb.  147,  11  East  300,  10 
Rev.  Rep.  513.  See  also  Coombs  r.  Emerv, 
14  Me.  404;  Colton  v.  King,  2  Allen  (Mass.") 
317.    See  Weights  and  Measures. 

49.  Eaton  v.  Kegan.  114  Mass.  433;  John- 
son V.  Kolb,  3  Wkly.  Notes  Cas.  (Pa.)  273. 
See  Weights  and  Measures. 

50.  Buxton  V.  Hamblen,  32  Me.  448;  For- 
ster  V.  Taylor,  5  B.  &  Ad.  887,  3  L.  J.  K.  B. 
137,  3  N.  &  M.  244,  27  E.  C.  L.  374. 

Sale  not  prohibited. —  The  price  may  be  re- 
covered if  a  sale  of  unmarked  goods  is  not 
expressly  prohibited.  Dennis  v.  Grove,  4  Pa. 
Super.  Ct.  480. 

Where  marking  is  permissive,  failure  to 
mark  does  not  prevent  recovery.  Clark  v. 
Oliver,  3  Allen  (Mass.)  336. 

51.  See  Inspection,  22  Cyc.  1368. 
Fertilizers. —  There  can  be  no  recovery  for 

the  price  of  fertilizers  which  have  not  been 
inspected  and  labeled  as  required  by  statute. 
Merriman  v.  Knox,  99  Ala.  93,  ll'  So.  741; 
Hanover  Nat.  Bank  r.  Johnson,  90  Ala.  549, 
8  So.  42;  Campbell  r.  Segars,  81  Ala.  259,  1 
So.  714;  Pacific  Guano  >o.  r.  Mullen,  66 
Ala.  582;  Pacific  Guano  Co.  r.  Dawkins,  57 
Ala.  115;  Woods  v.  Armstrong,  54  Ala.  150, 
25  Am.  Rep.  671;  Allen  r.  Pearce,  84  Ga. 
606,  10  S.  E.  1015;  Hammond  r.  Wilcher,  70 
Ga.  421,  5  S.  E.  113;  Martin  r.  U])shur 
Guano  Co.,  77  Ga.  257;  Conlev  r.  Sims.  71 
Ga.  161;  Johnston  v.  McConnel'l,  65  Ga.  129; 
Kleckley  v.  Leyden,  63  Ga.  215;  Yanmeter  r. 


Spurrier,  94  Ky.  22,  21  S.  W.  337,  14  Ky.  L. 
Rep.  684;  McConnell  f.  Kitchens,  20  S.  C. 
430,  47  Am.  Rep.  845.  See  also  Agriculture, 
2  Cyc.  71.  Contra,  Niemeyer  v.  Wright,  75 
Va.  239,  40  Am.  Rep.  720. 

Tags  lost. —  The  sale  is  invalid,  although 
tags  were  properly  attached,  if  they  were 
lost  before  sale.  Kirby  v.  Huntsville  Fer- 
tilizer, etc.,  Co.,  105  Ala.  529,  17  So.  38; 
Brown  v.  Adair,  104  Ala.  652,  16  So.  439; 
Clark's  Cove  Guano  Co.  v.  Dowling,  85  Ala. 
142,  4  So.  604;  Steiner  v.  Ray,  84  Ala.  93,  4 
So.  172,  5  Am.  St.  Rep.  332.  See  also  Agri- 
culture, 2  Cyc.  71. 

Substantial  compliance. — An  immaterial  va- 
riance between  a  guaranteed  analysis  of  a 
fertilizer  which  has  been  sold  in  the  state 
and  the  analysis  made  by  the  state  chemist 
of  samples  of  such  fertilizer,  forwarded  him 
by  the  ordinary,  under  Ga.  Pol,  Code,  §  1571, 
will  not  render  the  contract  of  sale  illegal. 
Spinks  i".  Rome  Guano  Co.,  108  Ga.  614,  33 
S.  E.  906.  And  see  Baker  Burton,  31  Fed. 
401.  Where  the  seller,  at  the  request  of  the 
purchaser,  fails  to  tag  each  package  of  fer- 
tilizer sold,  but  delivers  tags  for  each  pack- 
age to  the  purchaser,  who  promises  to  attach 
them,  the  statute  is  substantially  complied 
with.  Steiner  v.  Ray,  84  Ala.  93,  4  So.  172, 
5  Am.  St.  Rep.  332. 

Burden  of  proof. —  Tn  an  action  for  the 
price  of  fertilizers,  the  want  of  inspection, 
tagging,  and  branding  is  matter  of  defense, 
and  the  burden  is  on  defendant  to  prove  it. 
Avera  v.  Tool,  74  Ga.  398. 

52.  Caldwell  v.  Bridal,  48  Iowa  15;  John- 
son r.  Chilson,  29  Nebr.  301,  45  N.  W.  462. 
Contra,  Vining  r.  Bricker,  14  Ohio  St.  331, 
under  statute  making  sale  a  misdemeanor, 
but  providing  that  the  act  shall  not  change 
the  rights  of  any  one  sustaining  damage 
through  the  sale. 

53.  See  Food,  19  Cyc.  1085;  Municipal 
Corporations,  28  Cyc.  734. 

Sale  of  oleomargarine. —  It  is  no  defense,  in 
an  action  for  the  price  of  oleomargarine, 
merely  that  the  article  was  designed  to  take 
tlie  place  of  butter,  since  the  unlawful  act 
declared  in  N.  Y.  Laws  (  1885),  c.  183.  is  for 
selling  an  article  in  imitation  or  semblance, 
as  well  as  one  designed  to  take  the  place. 
Watevl)iirY  r.  l^oaii,  3  Misc.  (N.  Y.)  355,  23 
N.  Y.  Suppk  115. 

54.  See  Contracts.  9  Cyc.  478;  Licenses, 
25  Cvc.  633;  ]Municipal  "  Corporations,  28 
Cyc.  '723.  733. 

"55.  .l/a?Kf;/;^r.— Thedfora  v.  :\lcCliiilock.  47 
.\la.  647  [overruled  in  Milnor  r.  Ration.  49 
A  hi.  4  23]. 

.  1 /-/.  rn/Nf/iV. -- ITollonberg  ^hisic  Co.  r.  Berry, 
[II.  G.  3] 
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of  the  purchaser,  he  is  a  participant  therein,  rendering  the  transaction  wholly 
invalid. 

4.  Partial  Illegality.  If  the  contract  of  sale  is  entire,  as  where  the  considera- 
tion is  a  gross  sum,^^  the  illegality  of  the  contract  as  to  part  of  the  goods  sold  will 
vitiate  the  entire  contract.^^  If,  however,  the  contract  is  severable,  as  where 
the  sale  is  not  at  a  gross  sum  but  at  stipulated  prices  for  each  article,  the  entire 
sale  will  not  be  rendered  invalid  because  the  sale  of  some  of  the  articles  was  illegal.^" 

H.  Estoppel  or  Waiver  as  to  Defects  or  Objections  —  l.  In  General. 
Generally  if  a  party  with  knowledge  of  the  fraud  or  other  defect     fails  to 


85  Ark.  9,  106  S,  W.  1172,  122  Am.  St.  Rep. 
17. 

Colorado. —  Rose  v.  Mitchell,  6  Colo.  102, 
45  Am.  Rep.  520. 

Illinois. —  Lurton  v.  Gilliam,  2  111.  577,  33 
Am.  Dec.  430. 

Indiana. —  Bickel  v.  Sheets,  24  Ind.  1. 

Kentucky. —  Hedges  v,  Wallace,  2  Bush 
442,  92  Am.  Dec.  497. 

Massachusetts. —  Dater  v.  Earl,  3  Gray  482. 
But  see  Ely  v.  Webster,  102  Mass.  304; 
Adams  v.  Coulliard,  102  Mass.  167. 

Minnesota. — ■  Anheuser-Busch  Brewing  As- 
soc. V.  Mason,  44  Minn.  318,  46  N.  W.  558, 
20  Am.  St.  Rep.  580,  9  L.  R.  A.  506. 

Missouri. —  Kerwin  v.  Doran,  29  Mo.  App. 
397;  Curran  v.  Downs,  3  Mo.  App.  468. 

'Nexo  Hampshire. — Delavina  v.  Hill,  65  N.  H. 
94,  19'  Atl.  1000;  Hill  v.  Spear,  50  N.  H.  253, 
9  Am.  Rep.  205;  Smith  v.  Godfrey,  28  N.  H. 
379,  61  Am.  Dec.  617. 

Neio  York. —  Tracv  v.  Talmage,  14  N.  Y. 
162,  67  Am.  Dec.  132;  Ross-Lewin  v.  John- 
son, 32  Hun  408 ;  Kreiss  v.  Seligman,  8  Barb. 
439,  5  How.  Pr.  425. 

South  Carolina. —  Wallace  v.  Lark,  12  S.  C. 
576,  32  Am.  Rep.  516. 

Tennessee. —  Tedder  v.  Odom,  2  Heisk.  68, 
5  Am.  Rep.  25 ;  Gillam  v.  Looney,  1  Heisk. 
319. 

Texas. —  Kottwitz  u.  Alexander,  34  Tex. 
689. 

Washington. —  Washington  Liquor  Co.  V. 
Shaw,  38  Wash.  398,  80  Pac.  536. 

United  States. —  Sortwell  v.  Hughes,  22 
Fed.  Cas.  No.  13,177,  1  Curt.  244. 

England. — •  Hodgson  v.  Temple,  1  Marsh.  5, 
5  Taunt.  181,  14  Rev.  Rep.  738,  1  E.  C.  L. 
100.  But  see  Langton  v.  Hughes,  1  M.  &  S. 
593. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  107 ;  and 
Contracts,  9  Cyc.  571. 

The  rules  of  the  common  law  require  at 
least  knowledge  on  the  part  of  the  seller 
that  the  goods  are  purchased  for  an  illegal 
purpose.  That  he  has  reasonable  cause  to 
believe  such  to  be  the  fact  is  not  sufficient  to 
show  participation  in  the  illegal  purpose  so  as 
to  invalidate  the  sale.  Hotchkiss  v.  Finan, 
105  Mass.  86. 

Vendor  v/ithout  knowledge  of  illegal  pur- 
pose.—Fee  V.  Gonegal,  19  La.  Ann.  263; 
Labbe  r.  Corbett,  69  Tex.  503,  G  S.  W.  808, 
812. 

56.  Arkansas. —  Parsons  Oil  Co.  V.  Boyett, 
44  Ark.  230;  Tatum  r.  Kellev,  25  Ark.  *209, 
94  Am.  Dec.  717. 

}falrie. —  Banchor  v.  Mansel,  47  Me.  58. 
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IS'ew  York. —  Arnot  v.  Pittston,  etc..  Coal 
Co.,  68  N.  Y.  558,  23  Am.  Rep.  190. 

Texas.— Reed  v.  Brewer,  90  Tex.  144,  37 
S.  W.  418  [affirming  (Civ.  App.  1896)  36 
S.  W.  99]. 

Vermont. —  Gaylord  v.  Soragen,  32  Vt.  110, 
76  Am.  Dec.  154. 

Washington. —  Standard  Furniture  Co.  v. 
Van  Alstine,  22  Wash.  670,  62  Pac.  145,  79 
Am.  St.  Rep.  960,  51  L.  R.  A.  889. 

United  States. —  Green  v.  Collins,  10  Fed. 
Cas.  No.  5,755,  3  Cliff.  494. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  107;  and 
Contracts,  9  Cyc.  575. 

57.  See  infra,  III,  E,  3. 

58.  Alahama. —  Pacific  Guano  Co.  v.  Mul- 
len, 66  Ala.  582. 

Georgia. —  Allen  v.  Pearce,  84  Ga.  606,  10 
S.  E.  1015. 

Indiana. —  See  Hynds  v.  Hays,  25  Ind.  31; 
Pierce  v.  Pierce,  17  Ind.  App.  107,  46  N.  E. 
480. 

loica. —  Gipps  Brewing  Co.  i*.  De  France,  91 
Iowa  108,  58  N.  W.  1087,  51  Am.  St.  Rep. 
329,  28  L.  R.  A.  386;  Braitch  v.  Guelick,  37 
Iowa  212. 

il/ame.— Gould  v.  Leavitt,  92  Me.  416,  43 
Atl.  17;  Wirth  v.  Roche,  92  Me.  383,  42  Atl. 
794;  Ladd  v.  Dillingham,  34  Me.  316;  Deer- 
ing  f.  Chapman,  22  Me.  488,  39  Am.  Dec. 
592. 

Mississippi. —  Colten  v.  McKenzie,  57  Miss. 
418. 

Neiu  Hampshii-e. — Kidder  v.  Blake,  45  N.  H. 
530;  Coburn  v.  Odell,  30  N.  H.  540. 

OMo.— Widoe  V.  Webb,  20  Ohio  St.  431,  5 
Am.  Rep.  664. 

Rhode  Island. —  See  McGuinness  v.  Bligh, 
11  R.  I.  94. 

Vermont. —  See  Shaw  v.  Carpenter,  54  Vt. 
155,  41  Am.  Rep.  837,  where  it  was  held 
that  if  the  value  of  the  illegal  articles  was 
ascertainable  the  contract  was  divisible  and 
could  be  enforced  so  far  as  it  was  valid. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  108;  and 
Contracts,  9  Cyc.  566. 

Question  for  jury. —  Whether  the  transac- 
tion is  partially  invalid  because  of  the  nature 
of  the  property  sold  is  for  the  jury.  Gould 
V.  Leavitt,  92  Me.  416.  43  Atl.  17.  ' 

59.  Boyd  v.  Eaton,  44  Me.  51,  69  Am.  Dec. 
83 :  Carleton  v.  Woods.  28  N.  H.  290 ;  Walker 
r.  Lovell,  28  N.  H.  138,  61  Am.  Dec.  605.  See 
also  Contracts,  9  Cyc.  566. 

60.  Distinction  between  estoppel  and  waiver 
see  Estoppel,  16  Cyc.  805. 

61.  Grigsbv  r.  Emerson,  5  Dana  (Kv- ) 
251;  King  i"."  Phillips,  8  Bosw.  (N.  Y.)  603; 
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object/-  offers  to  perform  the  contract/^  or  attempts  to  enforce  it/"*  he  will  be 
estopped  to  set  up  the  fraud  or  defect.  So  if  the  buyer  with  knowledge  of  the 
fraud  voluntarily  pays  the  purchase-price  he  cannot  rely  on  the  fraud  as  a  ground 
to  set  aside  the  sale.^^ 

2.  Acceptance  and  Retention  of  Goods.  A  purchaser  who  has  accepted  and 
retains  the  gopds  waives  defects  in  the  contract/^    If  the  purchaser  desires  to 


Gallipolis  Furniture  Co.  v.  Symmes,  19  Ohio 
Cir.  Ct.  659,  10  Ohio  Cir.  Dec.  514.  See  also 
Wendling  Lumber  Co.  v.  Glenwood  Lumber 
Co.,  153  Cal.  411,  95  Pac.  1029. 

Duty  to  make  inquiry. —  Where  one  has 
bought  goods  from  a  dealer,  under  an  agree- 
ment by  the  latter  to  sell  as  low  as  he  sold 
the  same  goods  to  other  purchasers,  the  fact 
that  such  purchaser  assented  to  pay  the  prices 
at  which  the  goods  were  sold  to  him  under 
such  agreement,  relying  on  the  dealer's  assur- 
ance that  such  prices  were  as  low  as  he  made 
to  others,  does  not  preclude  him  from  resort- 
ing to  the  contract,  upon  discovering  a  breach 
thereof.  Holtz  v.  Schmidt,  59  N.  Y.  253. 
But  in  the  absence  of  fraud  it  is  no  defense 
that  the  price  of  goods  is  above  the  market, 
when  the  goods  were  examined  and  selected 
by  the  purchaser's  agents  and  were  received 
bv  him  and  kept  without  objection.  Miller 
V.  Tiffany,  1  Wall.  (U.  S.)  298,  17  L.  ed.  540. 
So  one  permitting  himself  to  be  defrauded  by 
not  having  the  contract  which  he  signs  read 
to  him,  if  he  is  unable  to  read  himself,  debars 
himself  from  asking  for  relief.  McKinney  v. 
Herrick,  66  Iowa  414,  23  N.  W.  767. 

ICnowledge  implied. —  Where  the  purchaser 
had  the  goods  in  his  possession  for  a  long 
time  and  ample  opportunity  to  examine  them 
and  ascertain  their  quality,  knowledge  will  be 
implied.  Houser  v.  Lithgow  Mfg.  Co.,  84  Ga. 
333,  11  S.  E.  309. 

Concealed  defects. —  There  is  no  estoppel 
where  defects  in  the  property  were  concealed 
by  the  artifice  of  the  vendor,  although  the 
purchaser  after  examination  expressed  him- 
self satisfied  and  retained  the  property. 
Ranger  v.  Hearne,  41  Tex.  258. 

One  who  with  knowledge  of  the  fact  pur- 
chases property  in  litigation  is  estopped  to 
set  up  the  defect  in  title.  Helena  First  Nat. 
Bank  v.  How,  1  Mont.  604.  And  see  Costar  v. 
Brush,  25  Wend.  (N.  Y.)  628,  where  a  doubt- 
ful right  was  purchased. 

Burden  of  proof. —  When  plaintiff's  knowl- 
edge of  the  fraud  and  his  neglect  promptly 
to  rescind  the  contract  are  relied  on  to  de- 
feat an  action  to  recover  the  price  for  stock 
alleged  to  have  been  fraudulently  sold,  the 
burden  of  proving  the  fact  of  such  knowledge 
and  the  time  when  it  was  acquired  rests  upon 
defendant.  Pence  f.  Langdon,  99  U.  S.  578, 
25  L.  ed.  420. 

62.  Dennis  v.  Leaton,  72  Mich.  586,  40 
N.  W.  753;  Shrimpton  v.  Eschwege,  10  N.  Y. 
App.  Div.  50,  41  N.  Y.  Suppl.  960  [affirmed 
in  158  N.  Y.  731,  53  N.  E.  1122]. 

The  failure  of  the  purchaser  to  require  a 
warranty  as  to  the  quality  of  the  goods  does 
not  estop  him  to  set  up  fraud  on  the  i)art  of 
the  seller.  Bevans  r.  Farrell,  18  La,  Ann. 
232.    But  see  Floyd  v.  Woods,  110  Ga.  850, 


36  S.  E.  225,  where  the  purchaser  undertook 
to  buy  the  "  property  entirely  upon  his  own 
judgment,  waiving  all  defects,  either  patent 
or  latent,"  as  well  as  "  the  implied  warranty 
upon  the  part  of  the  seller  "  raised  by  law, 
"  that  he  knows  of  no  latent  defects  undis- 
closed," and  it  was  held  that  the  purchaser 
could  not  set  up  the  seller's  fraudulent  repre- 
sentations. 

Undue  influence.— An  action  for  damages 
for  procuring  a  sale  by  undue  influence  will 
not  lie  where  plaintiff'  made  no  offer  to  re- 
scind, when  freed  from  the  undue  influence, 
and  knew  at  the  time  of  the  sale  the  facts 
constituting  the  undue  influence.  Bancroft  v. 
Bancroft,  110  Cal.  374,  42  Pac.  896. 

63.  Blydenburgh  v.  Welsh,  3  Fed.  Cas.  No. 
1,583,  Baldw.  331. 

Non-existence  of  contract. —  Where  persons 
agree  that  a  proposed  contract  for  the  sale 
of  brick  shall  be  in  writing,  the  fact  that  the 
vendor  delivered  part  of  the  brick  will  not 
estop  him  from  asserting  that  there  was  no 
contract,  because  it  was  not  reduced  to  writ- 
ing, and  signed  by  both  parties.  Spinney  v. 
Downing,  108  Cal.  666,  41  Pac.  797.  And 
see  Morrill  v.  Tehama  Consol.  Mill,  etc.,  Co., 
10  Nev.  125,  where  it  was  held  that  delivery 
of  part  of  the  goods  was  not  a  ratification  of 
a  contract  incomplete  because  not  assented  to 
in  writing  according  to  agreement. 

64.  Caylus  V.  New  York,  etc.,  R.  Co.,  76 
N.  Y.  609;  Dean  v.  Nelson,  10  Wall.  (U.  S.) 
158,  19  L.  ed.  926. 

Attempt  to  secure  claim  without  knowledge 
of  the  fraud  does  not  estop  the  seller  to  assert 
it.  Woonsocket  Rubber  Co.  v.  Loewenberg, 
17  Wash.  29,  48  Pac.  785,  61  Am.  St.  Rep. 
902. 

Question  for  jury. —  Whether  there  has  been 
an  affirmance  of  the  sale  is  for  the  jury. 
Heilbronn  v.  Herzog,  73  N.  Y.  App.  Div.  188, 
76  N.  Y.  Suppl.  738. 

65.  Graham  v.  Hull,  8  Pa.  Co.  Ct.  202; 
Gilbert  v.  Hunnewell,  12  Heisk.  (Tenn.)  289. 
But  see  Huckabee  v.  Albritton,  10  Ala.  657, 
where  it  was  held  that  a  promise  to  pay  after 
knowledge  of  the  facts  constituting  the  al- 
leged fraud  was  merely  evidence  that  there 
was  no  fraud. 

Recoupment  of  damages. —  But  his  knowl- 
edge does  not  estop  him  to  set  oft'  damages 
for  the  seller's  fraud.  Mills  r.  Johnson,  3 
Tex.  Civ.  App.  359,  22  S.  W.  530 ;  Birdsey  v. 
Butterfield,  34  Wis.  52. 

Reservation  of  rights. —  The  rule  does  not 
apply  where  there  is  a  pa^^nent  under  protest 
or  with  a  distinct  reservation  of  rights. 
Dowagiac  Mfg.  Co.  Gibson,  73  Iowa  525. 
35  N.  W.  (103,  5  Am.  St.  Ke]).  697:  Campbell 
r.  Thoni])soiK  27  ITun  (N.  Y.)  541. 

66.  Davis  r.  Bet;:.  (16  A!a.  200 Bynio  r. 
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take  advantage  of  the  fraud  of  the  seller  he  must  act  at  once,  and  a  retention  of 
the  property  after  discovery  of  the  fraud  waives  the  objection. 

I.  Ratification  of  Voidable  Contract.  In  the  case  of  defects  or  fraud 
rendering  the  contract  voidable  merely  and  not  void,  it  is  within  the  power  of 
the  parties  to  ratify  the  contract  and  affirm  the  sale  without  anew  consideration.®^ 
Ratification  may  be  shown  by  acts  and  conduct  from  which  an  intent  to  affirm 
the  sale  may  be  implied,  such  as  refusing  to  take  back  the  goods  alleged  to  be 
obtained  by  fraud, demanding  payment  of  the  price,  or  security  therefor, and 
by  bringing  an  action  for  the  recovery  of  the  price  for  which  the  goods  were 
sold.^^ 


Hibernia  Nat.  Bank,  31  La.  Ann.  81;  Well- 
auer  v.  Fellows,  48  Wis.  105,  4  N.  W.  114; 
Miller  V.  Tiffany,  1  Wall.  (U.  S.)  298,  17 
L.  ed.  540.  See,  generally,  Estoppel,  16  Cyc. 
787. 

Illustration. —  Where  machinery  is  bought 
for  a  certain  purpose,  and  it  proves,  on  trial, 
not  to  be  adapted  to  that  purpose,  but  the 
purchaser  retains  it,  an  action  for  the  price 
cannot  be  defeated  unless  the  machinery  was 
wholly  valueless  for  any  purpose.  Hardee  v. 
Carter,  94  Ga.  482,  19  S.  E.  715. 

67.  Georgia. —  Houser  v.  Lithgow  Mfg.  Co., 
84  Ga.  333,  11  S.  E.  309. 

Indiana. —  Regensburg  i*.  Notestine,  2  Ind. 
App.  97,  27  N.  E.  108. 

Maryland. — Duvall  v.  Medtart,  4  Harr.  &  J. 
14. 

Isew  York. —  Baird  v.  New  York,  96  N.  Y. 
567. 

Ohio. —  Males  v.  Lowenstein,  10  Ohio  St. 
512. 

Pennsylvania. —  Mingle  f.  Rossman,  161  Pa. 
St.  366,  29  Atl.  46. 

Tennessee. — Gilbert  v.  Hunnewell,  12  Heisk. 
289. 

Vermont. —  Cole  v.  Champlain  Transp.  Co., 
26  Vt.  87. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  110;  and 
Estoppel,  16  Cyc.  787. 

Tender  refused. —  The  retention  and  use  of 
the  property  after  the  purchaser  has  discov- 
ered a  fraud  in  the  sale  and  after  the  vendor 
has  refused  to  receive  it  back  is  no  waiver 
of  the  fraud.    McLaren  r.  Long,  25  Ga.  708. 

Failure  to  return  is  not  excused  where  the 
loss  of  the  property  preventing  a  return  is 
the  fault  of  the  purchaser.  Joslin  v.  Caugh- 
lin,  32  Miss.  104. 

68.  Bell  v.  Cafferty,  21  Ind.  411;  Myton  v. 
Thurlow,  23  Kan.  212;  Galloway  v.  Holmes, 
1  Doug.  (Mich.)  330. 

69.  Tilden  r.  Washburn,  6  N.  Y.  Suppl. 
556;  Eldridge  v.  Young  America,  etc.,  Consol. 
Min.  Co.,  27  Wash.  297,  67  Pac.  703. 

Acts  which  are  in  effect  merely  attempts  to 
avoid  the  loss  entailed  by  the  fraud  do  not 
constitute  a  ratification.  Russell  r.  Bryant, 
181  Mass.  447,  63  N.  E  927;  Ketcham  v. 
Troxell,  49  N.  Y.  677. 

Recognition  of  contract.— In  an  action  on 
a  written  contract  for  the  sale  of  machinery, 
specifying  on  or  about  September  1  as  the 
date  of  delivery,  where  defendant  alleges  that 
the  date  agreed  on  was  August  20.  a  letter 
from  him  to  plaintiffs,  dated  August  23,  say- 
ing, "  If  the  goods  are  not  here  in  a  few  days, 
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...  I  cannot  wait  any  longer,"  is  not  a  recog- 
nition of  the  contract  as  signed.  Chatham  V. 
Jones,  69  Tex.  744,  7  S.  W.  600. 

70.  In  re  Walrup,  1  Fed.  287,  1  McCrary 
70. 

71.  Foreman  v.  Barrie,  24  Minn.  349. 
Making  claim  against  assignee. —  Droege  v. 

Ahrens,  etc.,  Mfg.  Co.,  163  N.  Y.  466,  57 
N.  E.  747  Vreccrsinq  34  N.  Y.  App.  Div.  631, 
54  N.  Y.  Suppl.  1099]. 

Retention  of  price. —  Where  a  contract  of 
sale  does  not  specifj;-  the  price  to  be  paid  by 
the  purchaser,  the  seller's  retention  of  money 
paid  does  not  constitute  a  ratification  of  the 
contract  at  the  price  insisted  on  by  the  pur- 
chaser, if  such  retention  is  equally  consistent 
with  the  version  of  the  contract  claimed  by 
each  party.  Wilkinson  c.  Williamson,  76 
Ala.  163. 

72.  Burnham  v.  Smith,  82  Mo.  App.  35. 
Filing  a  mechanic's  lien  on  property  in 

which  the  goods  have  been  used  does  not  con- 
stitute an  election  to  affirm  the  sale,  estop- 
ping a  rescission  thereof  for  fraud.  Droege  v. 
Ahrens,  etc.,  Mfg.  Co.,  163  N.  Y.  466,  57 
N.  E.  747  [reversing  34  N.  Y.  App.  Div.  631, 
54  N.  Y.  Suppl.  1099]. 

73.  Arkansas. —  Mansfield  v.  Wilson,  (1890) 
13  S.  W.  598. 

Illinois. ~  Qvd.j  V.  St.  John,  35  111.  222; 
Horner  r.  Boyden,  27  111.  App.  573;  Dobbins 
r.  Hanchett,  20  111.  App.  396. 

Indiana. —  O'Donald  v.  Constant,  82  Ind. 
212. 

Kansas. —  Evans  v.  Rothschild,  54  Kan.  747, 
39  Pac.  701. 

Maryland. —  Dellone       Hull,  47  Md.  112. 

New  YorA;.— Bach  v.  Tuch,  126  N.  Y.  53, 
26  N.  E.  1019  [affirming  57  Hun  588,  10 
N.  Y.  Suppl.  884];  Heilbronn  v.  Herzog,  73 
N.  Y.  App.  Div.  188,  76  N.  Y.  Suppl.  738; 
Field  V.  Bland,  59  How.  Pr.  85. 

United  States. —  Adler  v.  Fenton,  24  How. 
407,  16  L.  ed.  696. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  117. 

Mistaking  remedy. —  The  rule  does  not  ap- 
ply when  the  seller  has  mistaken  his  remedy. 
Flower  i:  Brumbach,  131  111.  646,  23  N.  E. 
335  [affirming  30  111.  App.  294]  ;  Bonaparte 
r.  Clagett,  78  Md.  87,  27  Atl.  619;  Johnson- 
Brinkman  Commission  Co.  v.  Kansas  City 
Central  Bank,  116  Mo.  558,  22  S.  W.  813, 
38  Am.  St.  Rep.  615. 

Bringing  suit  before  notice. —  Where  one  ob- 
tains good  by  fraudulent  representations, 
the  bringing  of  an  attachment  suit  before  no- 
tice of  the  fraud  is  not  conclusive  of  an  elec- 
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J.  Conflict  of  Laws  —  l.  In  General.  In  accordance  with  the  general 
rule,'"^  the  vaUdity  of  a  sale  is  determined  by  the  law  of  the  place  where  the  sale 
is  made,  and  a  sale  wliich  is  vahd  where  made  will  be  upheld  even  in  a  state  where 
it  could  not  have  been  lawfully  made;  ''^  while  a  sale  which  is  invaUd  where  made 
will  not  be  sustained  elsewhere. Courts  will  not,  however,  usually  enforce  a 
rule  resting  for  its  exercise  in  comity  to  the  detriment  of  the  rights  of  citizens  of 
the  state  under  its  own  laws." 

2.  Legal  Effect  of  Contract  of  Sale.  The  legal  effect  of  a  sale  and  the  obliga- 
tions resulting  therefrom  are  determined  by  the  law  of  the  place  where  the  sale 
is  made.'^^    The  validity  of  a  transfer  of  chattels  as  against  creditors  and  subse- 


tion  to  affirm,  where  the  rights  of  innocent 
third  parties  have  not  intervened.  Goodger  v. 
Finn,  10  Mo.  App.  226. 

The  bringing  of  an  action  to  recover  dam- 
ages for  fraud  in  inducing  the  seller  to  sell 
goods  proceeds  on  the  theory  that  the  seller 
has  parted  with  his  title,  and  is  an  affirmance 
of  the  sale.  Dobbins  v.  Hanchett,  20  111.  App. 
396. 

74.  See  Conteacts,  9  Cyc.  672. 

75.  Alabama. — Weinstein  v.  Freyer,  93  Ala. 
257,  9  So.  285,  12  L.  R.  A.  700 ;  Boit  v.  May- 
bin,  52  Ala.  252. 

Arkansas. —  Parsons  Oil  Co.  v.  Boyett,  44 
Ark.  230. 

Georgia. —  Atlantic  Phosphate  Co.  r.  Ely, 
82  Ga.  438,  9  S.  E.  170. 

Illinois. —  Schlee  r.  Guckenheimer,  179  111. 
593,  54  N.  E.  302. 

Indiana. —  Keiwert  f.  Meyer,  62  Ind.  587, 
30  Am.  Rep.  206. 

loiaa. —  Tegler  v.  Shipman,  33  Iowa  194,  11 
Am.  Rep.  118. 

Kansas. —  McCarty  v.  Gordon,  16  Kan.  35; 
Haug  V.  Gillett,  14  Kan.  140. 

Louisiana. —  Mure  v.  Donnell,  12  La.  Ann. 
369 ;  Hall  v.  Mulhollan,  7  La.  383 ;  Lynch  v. 
Postlethwaite,  7  Mart.  69,  12  Am.  Dec.  495. 

Maine.—  Torrey  v.  Corliss,  33  Me.  333. 

Maryland.— Kerr  v.  Urie,  86  Md.  72,  37 
Atl.  789,  63  Am.  St.  Rep.  493,  38  L.  R.  A. 
119;  Fouke  V.  Fleming,  13  Md.  392. 

Massachusetts. —  Frank  v.  Hoey,  128  Mass. 
263;  Suit  V.  Woodhall,  113  Mass.  391;  Brock- 
way  V.  Maloney,  102  Mass.  308;  Kline  v. 
Baker,  99  Mass.  253;  Finch  v.  Mansfield,  97 
Mass.  89;  Hardy  v.  Potter,  10  Gray  89;  Or- 
cutt  V.  Nelson,  1  Gray  536 ;  Greenwood  c. 
Curtis,  6  Mass.  358,  4  Am.  Dec.  145. 

Michigan. —  Webber  v.  Donnelly,  33  Mich. 
469;  Roethke  v.  Philip  Best  Brewing  Co.,  33 
Mich.  340;  Kling  v.  Fries,  33  Mich.  275. 

New  Hampshire. —  Boothby  v.  Plaisted,  51 
N.  H.  436,  12  Am.  Rep.  140;  Hill  v.  Spear, 
50  N.  H.  253,  9  Am.  Rep.  205;  Garland  v. 
Lane,  46  N.  H.  245;  Smith  v.  Godfrey,  28 
N.  H.  379,  61  Am.  Dec.  617 ;  Smith  v.  Smith, 
27  N.  H.  244;  Woolsey  v.  Bailey,  27  N.  H. 
217. 

Nero  York. —  Wilson  v.  Lewiston  Mill  Co., 
74  Hun  612,  26  N.  Y.  Suppl.  847  [affirmed 
in  150  N.  Y.  314,  44  N.  E.  959,  55  Am.  St. 
Rep.  680] ;  Grant  t.  McLachlin,  4  Johns.  34. 

Tennessee. —  Allen  f.  Bain,  2  Head  100 ; 
Dougherty  v.  Curie,  2  Humphr.  453. 

West  Virginia. —  Kurner  v.  O'Neil,  39 
W.  Va.  515,  20  S.  E.  589. 


United  States. — Wickham  v.  Dillon,  29  Fed. 
Cas.  No.  17,612. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  2;  and 
Contracts,  9  Cyc.  682. 

The  validity  of  a  contract  to  sell,  that  is, 
of  an  executory  contract  of  sale,  is  as  a  rule 
determined  by  the  law  of  the  place  where  the 
contract  is  made  (Gipps  Brewing  Co.  v.  De 
France,  91  Iowa  108,  58  N.  W.  1087,  51  Am. 
St.  Rep.  329,  28  L.  R.  A.  386;  Osgood  v. 
Bauder,  75  Iowa  550,  39  N.  W.  887,  1  L.  R.  A. 
655;  Jones  v.  National  Cotton  Oil  Co.,  31 
Tex.  Civ.  App.  420,  72  S.  W.  248.  See 
Frauds,  Statute  of,  20  Cyc.  279 )  ;  but  if  it 
contemplates  a  sale  which  will  be  valid  at 
the  place  where  it  is  to  be  executed  the  con- 
tract will  not  be  held  invalid  merely  because 
the  sale  would  have  been  invalid  at  the  place 
where  the  contract  was  made  (Bollinger  r. 
Wilson,  76  Minn.  262,  79  N.  W.  109,  77  Am. 
St.  Rep.  646;  Hart  v.  Livermore  Foundry, 
etc.,  Co.,  72  Miss.  809,  17  So.  769.  See  also 
Contracts,  9  Cyc.  672). 

76.  Osgood  V.  Bauder,  75  Iowa  550,  39 
N.  W.  887,  1  L.  R.  A.  655;  Weil  v.  Golden, 
141  Mass.  364,  6  N.  E.  229;  Tredway  r. 
Riley,  32  Nebr.  495,  49  N.  W.  268,  29  Am.  St. 
Rep.  447. 

77.  Tatum  v.  Wright,  7  La.  Ann.  358.  See 

also  Contracts,  9  Cyc.  675. 

78.  Alabama. —  Snow  v.  Schomacker  Mfg. 
Co.,  69  Ala.  Ill,  44  Am.  Rep.  509. 

Illinois. — 'Waters  v.  Cox,  2  111.  App.  129, 
holding  that  a  contract  made  in  Michigan  for 
the  purchase  of  a  piano,  construed  by  the 
courts  of  that  state  to  be  a  mere  bailment, 
will  be  so  construed  by  the  courts  of  Illinois 
upon  the  buyer's  removal  to  Illinois  bringing 
the  piano  and  mortgaging  it  without  the 
seller's  knowledge  or  consent. 

Louisiana. —  Clafllin  v.  Mayer,  41  La.  Ann. 
1048,  7  So.  139. 

Massachusetts. —  Ames  f.  McCamber,  124 
Mass.  85. 

NeiD  Hampshire. —  French  v.  Hall,  9  N.  H. 
137,  32  Am.  Dec.  341. 

Neio  Jersey. —  Marvin  Safe  Co.  v.  Norton, 
48  N.  J.  L.  410,  7  Atl.  418,  57  Am.  Rep.  566; 
Herrick  v.  King,  19  N.  J.  Eq.  80. 

NeiD  York. —  Townsend  r.  Allen,  13  N.  Y. 
Suppl.  73  [affirmed  in  126  N.  Y.  646,  27  N.  E. 
853]. 

North  Carolina. —  Drewrv  r.  Phillips,  44 
N.  C.  81;  Morrow  r.  Alexander,  24  N.  C. 
388. 

Pennsylvania. —  Guttman  r.  Cole,  21  Wkly. 
Notes  Cas.  96. 
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quent  purchasers  will  be  determined  by  the  law  of  the  state  where  the  chattels 
are  located.^'* 

3.  Place  of  Sale.  A  contract  of  sale  is  considered  as  made  at  the  place  where 
the  transaction  is  finally  consummated  by  dehvery  and  acceptance.  A  sale  is 
deemed  to  be  made  at  the  place  where  it  is  executed  by  a  transfer  of  the  prop- 
erty in  the  goods  from  the  seller  to  the  buyer. Accordingly,  if  an  order  is  given 
for  goods  and  is  accepted  by  delivery  of  the  goods  to  a  carrier  for  shipment  with 


United  States. —  Treadwell  v.  Anglo-Ameri- 
can Packing  Co.,  13  Fed.  22. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  2. 

Thus  in  order  that  the  seller  shall  have 
the  vendor's  privilege  given  by  the  law  of 
Louisiana  the  contract  of  sale  must  be  made 
in  that  state  (De  la  Vergne  Refrigerating 
Mach.  Co.  V.  New  Orleans,  etc.,  R.  Co.,  51 
La.  Ann.  1733,  26  So.  455;  Erman  v.  Leh- 
man, 47  La.  Ann.  1651,  18  So.  650;  Brent  v. 
Shouse,  16  La.  Ann.  158,  79  Am.  Dec.  573; 
Whiston  V.  Stodder,  8  Mart.  (La.)  95,  13 
Am.  Dec.  281 ;  G.  A.  Gray  Co.  v.  Taylor  Bros. 
Iron-Works  Co.,  66  Fed.  686,  14  C.  C.  A. 
56)  or  be  executed  there  (McLane  v.  Credit- 
ors, 47  La.  Ann.  134,  16  So.  764;  Newman  v. 
Cannon,  43  La.  Ann.  712,  9  So.  439;  Me- 
Ilvaine  v.  Legare,  36  La.  Ann.  359 ;  Overend 
V.  Robinson,  10  La.  Ann.  728).  But  a  lien 
given  by  the  law  of  another  state  under  a 
contract  made  in  that  state  will  be  enforced 
in  Louisiana.  Tyree  v.  Sands,  24  La.  Ann. 
363. 

Payment  of  price  by  giving  note. —  The  law 

of  the  place  where  the  sale  is  made  deter- 
mines whether  a  note  given  in  payment  of 
the  price  is  to  be  deemed  prima  facie  absolute 
or  conditional  payment.  Parbox  f.  Childs, 
165  Mass.  408,  43  N.  E.  124.  See  also  Van- 
cleef  V.  Therasson,  3  Pick.  (Mass.)  12. 

79.  Beirne  v.  Patton,  17  La.  589;  Whitman 
V.  Conner,  40  N.  Y.  Super.'  Ct.  339;  In  re 
Pease  Car,  etc..  Works,  134  Fed.  919. 

The  rights  of  a  bona  fide  purchaser  from 
one  to  whom  the  merchandise  had  been  de- 
livered under  a  contract  of  sale  is  not  affected 
by  a  statutory  provision  of  the  state  in  which 
the  original  sale  was  made  that  such  mer- 
chandise shall  not  be  considered  as  the  prop- 
erty of  the  buyer,  or  the  ownership  given  up, 
until  it  shall  be  fully  paid  for,  "  although 
delivered  into  the  possession  of  the  buyer," 
although  such  statute  entered  into  the  terms 
of  the  contract  of  sale  and  became  a  part  of 
it.  Comer  r.  Cunningham,  77  N.  Y.  391,  33 
Am.  Rep.  626. 

80.  Connecticut. —  See  Moline  Jewelry  Co. 
r.  Dinnan,  81  Conn.  Ill,  70  Atl.  634,  17 
L.  R.  A.  N.  S.  1119;  Johnson  County  Sav. 
Bank  v.  Walker,  80  Conn.  509,  69  Atl.  15, 
holding  that  where  a  manufacturing  company 
in  Iowa,  soliciting  in  Connecticut  through  an 
agent,  obtained  an  order  for  jewelry  to  be 
delivered  free  on  board  transportation  com- 
panies in  Iowa,  the  sale  was  made  in  Iowa. 

Louisiana. —  De  la  Vergne  Refrigerating 
Mach.  Co.  V.  New  Orleans,  etc.,  R.  Co.,  51 
La.  Ann.  1733,  26  So.  455;  McLane  v.  Credit- 
ors, 47  La.  Ann.  134,  16  So.  764;  Newman  v. 
Cannon,  43  La.  Ann.  712,  9  So.  439;  Mcll- 
vaine  v.  Legare,  36  La.  Ann.  359. 
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Massachusetts. —  Finch  v.  Mansfield,  97 
Mass.  89. 

Michigan. —  Myers  v.  Carr,  12  Mich.  63. 

Netv  York. —  Wilson  v.  Lewiston  Mill  Co., 
150  N.  Y.  314,  44  N.  E.  959,  55  Am'.  St.  Rep. 
680  [affirming  74  Hun  612,  26  N.  Y.  SuppL 
847]. 

United  States. —  Ladd  v.  Dulany,  14  Fed. 
Cas.  No.  7,971,  1  Cranch  C.  C.  583. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  2,  154; 
and  Contracts,  9  Cyc.  682. 

Thus  where  an  order  is  given  for  the  pur- 
chase of  goods  to  an  agent  who  has  not  au- 
thority to  sell,  but  which  is  forwarded  to 
his  principal  for  approval,  the  contract  is 
deemed  to  be  made  at  the  place  of  approval. 
Engs  V.  Priest,  65  Iowa  232,  21  N.  W.  580; 
Taylor  v.  Pickett,  52  Iowa  467,  3  N.  W.  514; 
Tegler  v.  Shipman,  33  Iowa  194,  11  Am. 
Rep.  118;  Kerwin  v.  Doran,  29  Mo.  App. 
397;  Woolsey  v.  Bailey,  27  N.  H.  217;  Shuen- 
feldt  V.  Junkermann,  20  Fed.  357.  See  43 
Cent.  Dig.  tit.  "Sales,"  §§  2,  154;  and  Con- 
tracts, 9  Cyc.  682. 

In  Louisiana  where  an  agent  for  non-resi- 
dent dealers  had  authority  only  to  exhibit 
samples  and  receive  orders  for  communica- 
tion to  his  principals  for  acceptance  or  rejec- 
tion, an  order  so  transmitted  becomes  a  con- 
tract when  it  was  accepted  and  the  goods 
were  delivered  to  the  carrier,  and  the  contract 
was  governed  by  the  law  of  the  place  of  ship- 
ment. Claflin  V.  Mayer,  41  La.  Ann.  1048,  7 
So.  139.  But  where  an  agent  for  non-resi- 
dent sellers  had  authority  to  make  sales,  for- 
warding orders,  not  for  acceptance  or  rejec- 
tion, but  for  execution,  and  entered  into  a 
contract  for  the  sale  of  goods,  and  instructed 
his  principal  to  ship  them  to  the  buyer,  which 
was  done,  it  was  held  that  the  contract  was 
made  in  Louisiana,  and  governed  by  its  laws. 
Erman  v.  Lehman,  47  La.  Ann.  1651,  18  So. 
650.  See  also  McLane  v.  Creditors,  47  La. 
Ann.  134,  16  So.  764. 

81.  Iowa. —  Fred  Miller  Brewing  Co.  v.  De 
France,  90  Iowa  395,  57  N.  W.  959. 

Kansas. —  Gill  v.  Kaufman,  16  Kan.  571. 

Louisiana. —  Mcllvaine  v.  Legare,  36  La. 
Ann.  359;  Maillard  v.  Nihoul,  21  La.  Ann. 
412;  Overend  v.  Robinson,  10  La.  Ann.  728. 

ilf awe.— State  v.  Peters,  91  Me.  31,  39  Atl. 
342. 

Maryland. —  Owens  v.  Bowie,  2  Md.  457. 

Massachusetts. —  Weil  v.  Golden,  141  Mass. 
364,  6  N.  E.  229;  Ames  f.  McCamber,  124 
Mass.  85;  Dolan  v.  Green,  110  Mass.  322; 
Abberger  v.  Marrin,  102  Mass.  70;  Mclntyre 
V.  Parks,  3  Mete.  207. 

Michigan. —  Myers  v.  Carr,  12  Mich.  63. 

New  Hampshire. — Felton  v.  Fuller,  29  N.  H. 
121. 
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the  intention  of  transferring  the  property  therein  to  the  buyer,  the  sale  is  governed 
by  the  law  of  the  place  of  shipment ;  ^'^  but  if  it  is  the  intention  that  the  property 
shall  not  pass  until  delivery  by  the  carrier  to  the  buyer  at  the  place  of  destination, 
the  sale  is  governed  by  the  law  of  that  place. 

4.  Sale  With  Design  of  Selling  in  Another  State  in  Violation  of  Law.  The 
comity  that  induces  a  state  to  enforce  a  foreign  contract  does  not  extend  to  a 
contract  entered  into  with  the  design  of  evading  the  law.^*  Accordingly  a  sale 
executed  with  the  mutual  design  of  reselling  in  violation  of  the  laws  of  another 
state  will  not  be  enforced  in  that  state. 

III.  CONSTRUCTION  OF  CONTRACT. 
A.  General  Rules  —  1.  In  General.^^    In  the  construction  of  contracts  of 
sale,  as  in  the  construction  of  contracts  generally,  the  intent  of  the  parties  as 
expressed  in  the  language  used  must  govern/^  and  this  intention  must  be  gathered 


Isew  Jersey. —  Marvin  Safe  Co.  v.  Norton, 
48  N.  J.  L.  410,  7  Atl.  418,  57  Am.  Rep. 
566. 

Pennsylvania. —  Perlman  v.  Sartorius,  162 
Pa.  St.  320,  29  Atl.  852,  42  Am.  St.  Rep.  834; 
Braunn  v.  Keallv,  146  Pa.  St.  519,  23  Atl. 
389,  28  Am.  St.  Rep.  811;  Whiting  Mfg.  Co. 
V.  Fourth  St.  Nat.  Bank,  15  Pa.  Super.  Ct. 
419. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  2,  154; 
and  Contracts,  9  "Cyc.  682. 

When  property  passes  see  infra,  VI,  A. 

82.  Georgia. —  Atlantic  Phosphate  Co.  v. 
Ely,  82  Ga.  438,  9  S.  E.  170. 

Illinois. —  Illinois  Terra  Cotta  Lumber  Co. 
V.  Owen,  64  111.  App.  6^32 ;  Brinker  v.  Scheune- 
mann,  43  111.  App.  659. 

/o?ro.— Wind  V.  Her,  93  Iowa  316,  61  N.  W. 
1001,  27  L.  R.  A.  219. 

JTansas.r— Williams  v.  Eeiniman,  14  Kan. 
288. 

Louisiana. —  Claflin  V.  Mayer,  41  La.  Ann. 
1048,  7  So.  139. 

Maine. — ■  Banchor  v.  Cilley,  38  Me.  553; 
Torrey  v.  Corliss,  33  Me.  333. 

Massachusetts. —  Betz  v.  McMorrow,  173 
Mass.  8,  52  N.  E.  1069;  Orcutt  v.  Nelson,  1 
Gray  536. 

Michigan. —  Sullivan  V.  Sullivan,  70  Mich. 
583,  38  N.  W.  472. 

Missouri. —  Kerwin  v.  Doran,  29  Mo.  App. 
397. 

Oklahoma. —  Jaffray  v.  Wolf,  4  Okla.  303, 
47  Pac.  496. 

Pennsylvania. —  Lowrey  v.  LTlmer,  1  Pa. 
Super.  Ct.  425. 

Vermont. —  Dame  i\  Flint,  64  Vt.  533,  24 
Atl.  1051. 

Canada. —  Timossi  v.  Palangio,  6  Quebec 
Pr.  452;  Gravel  v.  Gendreau,  5  Quebec  Pr. 
360. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  2,  154; 
and  Contracts,  9  Cyc.  682. 

Acceptance  after  countermand. —  Where  de- 
fendant gave  an  order  in  Illinois  for  intoxi- 
cating liquors  to  be  shipped  to  him  in  Iowa, 
and  afterward  countermanded  the  order,  but, 
upon  the  liquors  being  delivered  to  him  in 
Iowa,  accepted  them,  the  acceptance  of  the 
liquors  did  not  constitute  a  new  contract, 
made  in  Iowa,  but  was  a  mere  waiver  of  the 
countermand,  and  an  affirmation  of  the  origi- 


nal contract,  made  in  Illinois.  Gross  v.  Fee- 
ban,  110  Iowa  163,  81  N.  W.  235. 

83.  Kansas. — ^  Julius  Winkelmeyer  Brewing 
Assoc.  i\  Nipp,  6  Kan.  App.  730,  50  Pac. 
956. 

Louisiana. — ■  Bancker  v.  Brady,  26  La.  Ann. 
749. 

Maine. — ^Wasserboehr  v.  Boulier,  84  Me. 
165,  24  Atl.  808,  30  Am.  St.  Rep.  344. 

Minnesota. —  Theo.  Hamm  Brewing  Co.  v. 
Young,  76  Minn.  246,  79  N.  W.  Ill,  396. 

Tennessee. —  Rome  Furniture,  etc.,  Co.  V. 
Walling,  (Ch.  App.  1900)  58  S.  W.  1094. 

Canada. —  Walker  v.  Gervais,  5  Quebec  Pr. 
330. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  2,  154; 
and  Contracts,  9  Cyc.  682. 

Question  for  jury. —  That  the  seller,  resid- 
ing in  another  state,  took  a  bill  of  lading  in 
the  name  of  its  local  manager,  who  indorsed 
the  same,  and  that  it  was  forwarded  with  a 
draft  showing  that  a  delivery  of  the  goods 
was  not  to  be  made  to  the  buyer  in  the  state 
until  payment  of  the  price,  did  not,  as  matter 
of  law,  show  that  the  sale  took  place  in  the 
state,  but  the  question  was  for  the  jury  to 
determine  upon  all  the  facts.  Hamilton  v. 
Jos.  Schlitz  Brewing  Co.,  129  low^a  172,  105 
N.  W.  438,  2  L.  R.  A.  N.  S.  1078. 

84.  See  Contracts,  9  Cyc.  675. 

85.  loica. —  Davis  v.  Bronson,  6  Iowa  410. 
Kansas. — •  Feineman  r.  Sachs,  33  Kan.  621, 

7  Pac.  222,  52  Am.  Rep.  547. 

Maine. —  Banchor  r.  Mansel,  47  Me.  58. 

Massachusetts. — Webster  v.  Munger,  8  Gray 
584.  See  also  Graves  f.  Johnson,  156  Mass. 
211,  30  N.  E.  818,  32  Am.  St.  Rep.  446,  15 
L.  R.  A.  834. 

Neio  Hampshire. —  Fisher  r.  Lord,  63  N.  H. 
514,  3  Atl.  927. 

Vermont. — 'Aiken  r.  Blaisdell,  41  Vt.  655; 
Gaylord  v.  Soragen,  32  Vt.  110,  76  Am.  Dec. 
154. 

United  States. —  Kohn  r.  Melcher.  43  Fed. 
641,  10  L.  R.  A.  439. 

England.— WnymeW  r.  Reed,  5  T.  R.  599, 
2  Rev.  Rep.  675,"  101  Eno-.  Reprint  335. 

See  43  Cent.  Dig.  tit. '"  Sales,"  §§  2,  154; 
and  Contracts,  9  Cyc.  675. 

86.  Construction  of  contracts  generally  see 
Contracts,  9  Cvc.  577. 

87.  Scott  r.  Baber,  13  Ala.  182:  St.  Louis 
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from  the  whole  agreement, and  in  case  of  doubt  by  reference  to  the  subject- 
matter,  situation  of  the  parties,  and  the  object  which  they  had  in  view/^  together 
with  all  the  facts  and  circumstances  surrounding  the  transaction. '-^^  When  the 
contract  is  express  no  other  conditions  or  terms  than  those  contained  therein 
will  be  implied,  and  generally  an  express  written  contract  of  sale  is,  in  the  absence 
of  fraud  or  mistake,  conclusive  on  the  parties;  but  effect  must  be  given  to  the 
real  intention  of  the  parties,  although  this  requires  a  departure  from  the  strict 
letter  of  the  contract.  In  arriving  at  the  intent  of  the  parties  the  words  used 
are  as  a  rule  to  be  construed  according  to  their  ordinary  settled  meaning, and 
as  referring  to  the  usual  known  and  foreseen  conditions  attending  commercial 
transactions.^^  If,  however,  the  ordinary  or  literal  meaning  of  particular  words 
is  inconsistent  with  the  plain  intent  of  the  parties  as  shown  by  the  whole  contract, 
such  meaning  will  be  discarded,'^®  especially  when  the  words  have  acquired  a  special 
meaning  by  mercantile  usage, and  generally  mercantile  usage  and  custom  may 
be  considered  in  arriving  at  the  intent  of  the  parties,  if  it  appears  that  the  cus- 
tom was  known  to  both  parties,''^  as  it  will  be  presumed  that  the  parties  con- 
tracted with  reference  to  a  usage  pecuHar  to  the  particular  transaction  if  there 
is  nothing  in  the  contract  to  exclude  this  inference,^  although  a  usage  or  custom 
of  trade  cannot  change  the  intrinsic  character  of  the  contract  of  the  parties.^ 
The  same  expressions  used  in  different  parts  of  the  contract  should  usually  be 
interpreted  in  the  same  sense,^  and  the  punctuation  should  be  considered  in  arriv- 


Refrigerator  Co.  v.  Vinton  Washing-Mach. 
Co.,  79  Iowa  239,  44  N.  W.  370,  18  Am.  St. 
Rep.  366;  Kelley  v.  Upton,  5  Duer  (N.  Y.) 
336;  Gallup  v.  Sterling,  22  Misc.  (N.  Y. ) 
672,  49  N.  Y.  Suppl.  942;  Wheeler  v.  Walton, 
etc.,  Co.,  64  Fed.  664.  See  also,  generally, 
Contracts,  9  Cyc.  577. 

Effect  of  assignment. —  Even  after  an  as- 
signment of  the  contract  the  rights  of  the 
parties  are  to  be  determined  from  the  lan- 
guage of  the  original  contract.  Dustan  v. 
McAndrew,  44  X.  Y.  72;  Smith  v.  Foster,  36 
Vt.  705. 

88.  Scott  r.  Baber,  13  Ala.  182 ;  Kennedy  v. 
Lee,  147  Cal.  596,  82  Pac.  257;  Kelley  f. 
Upton,  5  Duer  (N.  Y.)  336.  See  also,  gen- 
erally, Contracts,  9  Cyc.  579. 

The  ordinary  rule  of  construction  applies 
that  the  contract  must  be  construed  with 
reference  to  all  of  its  terms  and  so  as  if 
possible  to  give  effect  to  all  of  them.  Bass  r. 
Veltum,  28  Minn.  512,  11  N.  W.  65. 

89.  Rutledge  r.  McAfee,  72  Md.  28,  18 
Atl.  1103;  Fullam  r.  Wright,  etc..  Wire 
Cloth  Co.,  196  Mass.  474,  82  N.  E.  711;  Ken- 
nedy V.  Schwartz,  13  ISTev.  229;  Parker  v. 
Adams,  47  Vt.  139. 

90.  See  infra,  III,  A,  3. 

91.  Beck,  etc.,  Iron  Co.  v.  Holbeck,  109  Mo. 
App.  179,  82  S.  W.  1128. 

92.  Alabama. —  Morgan  v.  Smith,  29  Ala. 
283. 

Kansas. —  Phelps-Bigelow  Windmill  Co.  V. 
Piercy,  41  Kan.  763,  21  Pac.  793. 

Kentucky.— O'^^^esil  v.  M.  Rumley  Co.,  53 
S.  W.  521,  21  Ky.  L.  Rep.  936. 

Louisiana. —  Fortier  V.  Zimpel,  6  La.  Ann. 
53. 

Missouri. —  Beck,  etc..  Iron  Co.  v.  Holbeck, 
109  Mo.  App.  179,  82  S.  W.  1128. 

Ohio. —  Schroeder  v.  Kisselbach,  5  Ohio 
Dec.  (Reprint)  158,  3  Am.  L.  Rec.  295; 
Straus  V.  Payne,  1  Ohio  Dec.  (Reprint)  61. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  161. 
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93.  Shultz  V.  Johnson,  5  B.  Mon.  (Ky.) 
497. 

94.  Barrow  v.  Window,  71  111.  214;  Pills- 
bury  V.  Locke,  33  N.  H.  96,  66  Am.  Dec.  711. 

95.  Losecco  v.  Gregory,  108  La.  648,  32  So. 
985. 

96.  Losecco  v.  Gregory,  108  La.  648,  32  So. 
985;  Kelley  v.  Upton,  5  Duer  (N.  Y.)  336. 

Changing  words  from  context. —  If  the  con- 
tract demands  that  the  word  "  and  "  shall  be 
construed  as  "  or  "  in  order  to  give  effect  to 
the  intention  of  the  parties,  this  construction 
will  be  adopted.  Gibbes  Mach.  Co.  v.  Johnson, 
81  S.  C.  10,  61  S.  E.  1027. 

97.  Ashforth  v.  Bedford,  L.  R.  9  C.  P.  20, 
43  L.  J.  C.  P.  57;  Hutchinson  v.  Bowker,  9 
L.  J.  Exch.  24,  5  M.  &  W.  535.  See  also 
Everitt  f.  Indiana  Paper  Co.,  25  Ind.  App. 
287,  57  N.  E.  281. 

98.  loiva.—  Wood  v.  Allen,  111  Iowa  97,  82 
N.  W.  451. 

Kentucky/. —  Fairmount  Glass  Works  v. 
Grunden-Martin  Woodenware  Co.,  106  Ky. 
659,  51  S.  W.  196,  21  Ky.  L.  Rep.  264. 

Louisiana. —  Landry  v.  Adeline  Sugar-Fac- 
tory Co.,  52  La.  Ann.  258,  2G  So.  824. 

Missouri. —  Price  v.  Vanstone,  40  Mo.  App. 
207. 

Canada. —  Woolf  V.  Allen,  4  Northwest. 
Terr.  431. 

See  also,  generally.  Customs  and  Usages, 
12  Cyc.  1075,  1084. 

99.  McKee  v.  Wild,  52  Nebr.  9,  71  N.  W. 
958 ;  Consumers'  Ice  Co.  v.  Jennings,  100 
Va.  719,  42  S.  E.  879. 

1.  Everitt  v.  Indiana  Paper  Co.,  25  Ind. 
App.  287,  57  N.  E.  281;  lasigi  v.  Rosenstein, 
3  N.  Y.  App.  Div.  500,  38  N.  Y.  Suppl.  354 
[affirmed  in  158  N.  Y.  678,  52  N.  E.  1124]. 
See  also,  generally,  Customs  and  Usages,  12 
Cyc.  1082. 

2.  Consumers'  Ice  Co.  v.  Jennings,  100  Va. 
719,  42  S.  E.  879. 

3.  Woolf  r.  Allen,  4  Northwest.  Terr.  431. 
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ing  at  the  meaning  of  the  contract.*  The  language  of  the  contract  will  usually 
be  construed  most  strongly  against  the  party  using  it/  and  if  the  contract  is  partly 
printed  and  partly  written,  the  written  portion  will  control  the  printed.®  While 
the  parties  must  be  held  to  what  they  have  in  fact  agreed  upon,  although  the 
result  may  be  inequitable,"^  if  the  contract  is  open  to  construction,  that  construc- 
tion should  be  adopted  which  is  equitable  and  will  prevent  fraud  or  injustice.^ 

2.  Contemporaneous  Writings  and  Agreements.  In  construing  contracts  of 
sale  all  contemporaneous  instruments  and  agreements  in  regard  to  the  trans- 
action should  be  construed  together,^  and  if  possible  so  as  to  give  effect  to  all 
of  them.^^  If  a  new  agreement  is  entered  into  for  the  avowed  purpose  of  con- 
tinuing in  a  modified  form  a  former  agreement,  the  latter  may  properly  be  looked 
at  in  construing  the  new  contract;  but  writings  or  printed  documents  merely 
attached  to  or  accompanying  the  contract  and  not  specifically  referred  to  or 
incorporated  therein  will  not  be  regarded  as  part  thereof.^^  So  too  printed  con- 
ditions on  letter  and  bill  heads  or  order  blanks,  not  specifically  referred  to  or 
incorporated  in  the  contract,  will  not  be  regarded  as  a  part  thereof.^^ 

3.  Circumstances  Surrounding  Transaction.  The  circumstances  attending  the 
making  of  a  contract  are  entitled  to  great  weight  in  arriving  at  the  intention  of 
the  parties,^**  and  if  the  contract  is  ambiguous  or  uncertain  may  be  resorted  to 
in  determining  the  proper  construction;  ^'^  and  this  rule  refers  not  only  to  the 


4.  Van  Eman  v.  Stanclifield,  8  Minn.  518. 

5.  Scott  V.  Baber,  13  Ala.  182;  Jackson 
V.  Builders'  Woodworking  Co.,  91  Hun  (N.  Y.) 
435,  26  N.  Y.  Suppl.  227 ;  Moore  f  .  U.  S.,  38 
Ct.  CI.  590.  See  also,  generally,  Contracts, 
9  Cyc.  590. 

6.  Russell  V.  Bondie,  51  Mich.  7G,  16  N.  W. 
239 

7.  Loughridge  v.  Allen,  3&  S.  W.  698,  18 
Ky.  L.  Rep.  894.  See  also  Tipton  v.  Feitner, 
20  N.  Y.  423. 

8.  St.  Louis  Refrigerator,  etc.,  Co.  v.  Vin- 
ton Washing  Mach.  Co.,  79  Iowa  239,  44 
N.  W.  370,  18  Am.  St.  Rep.  366;  Van  Eman 
V.  Stanchfield,  8  Minn.  518;  Tipton  f.  Feit- 
ner, 20  N.  Y.  423.  See  also,  generally.  Con- 
tracts, 9  Cyc.  587. 

9.  Alahama. —  Buist  V.  Eufaula  Drug  Co., 
96  Ala.  292,  11  So.  301. 

Illinois. — Anglo-American  Provision  Co.  V. 
Prentiss,  157  111.  506,  42  N.  E.  157  [afftrm- 
ing  57  111.  App.  507]. 

Indiana. —  Semon  v.  Coppes,  35  Ind.  App. 
351,  74  N.  E.  41. 

Kentucky. —  Watts  v.  National  Cash  Regis- 
ter Co.,  78  S.  W.  118,  25  Ky.  L.  Rep.  1347. 

Louisiana. — Ware  v.  Morris,  23  La.  Ann.  665; 
Calderwood  v.  Calderwood,  23  La.  Ann.  658. 

Massachusetts. —  Whittemore  v.  Fuller,  10 
Allen  361. 

Missouri. —  Nelson  v.  Cal  Hirsch  Iron,  etc., 
Co.,  (App.  1903)  77  S.  W.  590. 

New  Jersey. —  Dobbins  v.  Cragin,  50  N.  J. 
Eq.  640,  23  Atl.  172. 

Teaoas. —  Bender  v.  Freidrich,  39  Tex.  276; 
Brenck  v.  Eastern  Mfg.  Co.,  (Civ.  App.  1901) 
61  S.  W.  329. 

United  States. —  National  Cordage  Co.  v. 
Pearson  Cordage  Co.,  55  Fed.  812,  5  C.  C.  A. 
276. 

England. —  Phippen  v.  Hyland,  19  U.  C. 
C.  P.  416. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  159;  and 
generally,  Contracts.  9  Cyc.  580. 

10.  Anglo-American     Provision     Co.  v. 
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Prentiss,  157  111.  506,  42  N.  E.  157  iaffwrn- 
ing  57  111.  App.  507]. 

11.  Woolf  V.  Allen,  4  Northwest.  Terr.  431. 

12.  Columbus  Constr.  Co.  v.  Crane  Co.,  52 
Fed.  635,  3  C.  C.  A.  216. 

Bought  and  sold  notes. —  Where  there  is 
already  a  complete  written  contract  ne- 
gotiated through  brokers,  it  will  not  be  con- 
trolled by  bought  and  sold  notes  subsequently 
exchanged  between  the  brokers,  containing 
terms  not  warranted  by  the  authority  granted 
to  the  buyer's  broker.  Heyworth  v.  Knight, 
17  C.  B.  N.  S.  298,  10  Jur.  N.  S.  866,  33 
L.  J.  C.  P.  298,  112  E.  C.  L.  298. 

13.  Samuels  v.  Shipley,  112  Iowa  580,  84 
N.  W.  687;  Patch  v.  Smith,  105  N.  Y.  App. 
Div.  208,  94  N.  Y.  Suppl.  692;  Weeks  v. 
Robert  A.  Johnston  Co.,  (Wis.  1902)  92 
N.  W.  794.  But  see  Anaconda  Copper  Min. 
Co.  V.  Houston,  107  111.  App.  183. 

14.  Del  Bondio  v.  Jacob  Dold  Packing  Co., 
79  Mo.  App.  465. 

15.  Colorado. —  Scott  Supply,  etc.,  Co.  v, 
Roberts,  42  Colo.  280,  93  Pac.  1123. 

Illinois.— ^m\i\i  v.  Gillett,  50  111.  290. 

Iowa. — 'McCormick  Harvesting  Mach.  Co. 
V.  Williams,  99  Iowa  601,  68  N.  W.  907. 

Missouri. —  Riley- Wilson  Grocer  Co.  v.  Sey- 
mour Canning  Co.,  129  Mo.  App.  325,  108 
S.  W.  628 ;  Del  Bondio  v.  Jacob  Dold  Packing 
Co.,  79  Mo.  App.  465.  , 

New  Yor/c— Tallcott  i\  Arnold,  01  N.  Y. 
616;  Bronson  r.  Gleason,  7  Barb.  472. 

Tennessee. —  Carnegie  Steel  Co.  r.  Cliatta- 
nooga  Const.  Co.,  (Ch.  App.  1896)  38  S.  W. 
102. 

Texas. —  Streeper  r.  Frieberg,  3  Tex.  App. 
Civ.  Cas.  §  240. 

Vermont. —  McGowan  v.  Griffin,  69  Vt.  168, 
37  Atl.  298. 

United  States. —  Reynolds  r.  Pahner,  21 
Fed.  433. 

See  also,  generally,  Contracts,  9  Cyc.  587. 
Evidence   to   aid   construction    see  infra, 
III,  G. 
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general  conditions  under  which  the  contract  was  made,  but  also  to  legal  ^®  and 
physical  conditions. So  too  when  it  is  a  question  which  of  two  agreements 
constituted  the  contract  the  consideration  given  and  accepted  may  be  regarded 
as  controlling.^^ 

4.  Construction  by  the  Parties.  If  the  language  of  the  contract  is  indefinite 
and  ambiguous  the  construction  put  thereon  by  the  parties  themselves  will  ordi- 
narily govern/^  if  the  language  used  will  reasonably  permit  of  such  construction,^^ 
and  as  tending  to  show  a  construction  by  the  parties,  their  subsequent  conduct 
and  declarations  may  be  considered. If,  however,  the  meaning  of  the  contract 
is  clear,  its  effect  will  not  be  controlled  by  any  erroneous  construction  that  the 
parties  may  have  put  upon  it.^^ 

B.  Subject-Matter — l.  In  General.  While  it  is  essential  that  the  property 
sold  can  in  some  way  be  identified,^^  a  general  description  is  sufficient  if  the  prop- 
erty intended  by  the  parties  can  be  identified,^^  even  by  the  aid  of  parol  evidence.^^ 
If  the  contract  of  sale  specifically  designates  the  subject-matter  of  the  transaction, 
such  designation  must  control  and  cannot  be  enlarged  by  construction,^^  and  a 
specific  designation  of  the  subject-matter  will  control,  although  such  designation  is 
followed  by  more  general  words  of  description.^^  So,  while  it  is  not  an  objection 
that  the  contract  does  not  specify  the  definite  location  of  the  property  if  it  can 
be  otherwise  identified,^^  if  the  location  of  the  property  is  definitely  stated,  the 
contract  will  cover  only  the  goods  that  are  within  the  location  described  at 


16.  Jolsen's  Taendstikfabrikker  v.  Thurber, 
118  N.  Y.  684,  23  N.  E.  808. 

17.  Tallcot  V.  Arnold,  61  N.  Y.  616. 

18.  DanoMs  v.  U.  S.,  6  Ct.  CI.  71. 

19.  Arkansas. — Union  Trust  Co.  v.  Webber- 
Seely  Hardware  Co.,  73  Ark.  584,  84  S.  W. 
784. 

California. —  Kennedy  v.  Lee,  147  Cal.  596, 
82  Pac.  257;  Baldwin  v.  Napa,  etc..  Wine 
Co.,  1  Cal.  App.  215,  81  Pac.  1037. 

Illinois. —  Harman  v.  Washington  Fuel  Co., 
228  HI.  298,  81  N.  E.  1017;  W.  H.  Purcell 
Co.  f.  Sage,  200  111.  342,  65  N.  E.  723  [«/- 
firming  90  111.  App.  160]. 

Indiana. —  Thomas  v.  Troxel,  26  Ind.  App. 
322,  59  N.  E.  683;  Gardner  v.  Caylor,  24 
Ind.  App.  521,  56  N.  E.  134. 

Kentucky. —  Totten  r.  Cooke,  2  Mete. 
275. 

Louisiana. —  Perry  v.  Holloway,  6  La.  Ann. 
265. 

0/iio.— Butler  v.  Moses,  43  Ohio  St.  166, 
1  N.  E.  316. 

Wisconsin. —  Excelsior  Wrapper  Co.  v. 
Messinger,  116  Wis.  549,  93  N.  W.  459. 

United  States. —  Davis  r.  Alpha  Portland 
Cement  Co.,  142  Fed.  74,  73  C.  C.  A.  388 
[affirming  134  Fed.  274]. 

England. —  King  v.  Beedman,  49  L.  T.  Rep. 
N.  S.  473. 

Sale  or  consignment. —  Where  there  is  a 
question  as  to  wliether  a  transaction  was  a 
sale  or  a  mere  consignment,  the  fact  that 
the  parties  by  tlieir  correspondence  after  the 
shipment  construed  it  as  a  consignment  for 
sale  is  conclusive.  B.  F.  Sturtevant  Co.  v. 
Cumberland,  106  Md.  587,  68  Atl.  351. 

20.  Kennedy  v.  Lee,  147  Cal.  596,  82  Pac. 
257. 

21.  California. —  Thresher  v.  Gregory, 
(1895)  42  Pac.  421. 

Illinois. —  Carpenter  r.  Joliet  First  Nat. 
Bank,  119  111.  352,  10  N.  E.  18  [affirming 
19  111.  App.  549]. 
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Indiana. —  Thomas  v.  Troxel,  26  Ind.  App. 
322,  59  N.  E.  683. 

Missouri. —  Laclede  Constr.  Co.  v.  T.  J. 
Moss  Tie  Co.,  185  Mo.  25,  84  S.  W.  76; 
Del  Bondio  v.  Jacob  Dodd  Packing  Co.,  79 
Mo.  App.  465. 

South  Carolina. — Gibbes  Mach.  Co.  v.  John- 
son, 81  S.  C.  10,  61  S.  E.  1027. 

England. —  Macdonald  v.  Longbottom,  1 
E.  &  E.  987,  6  Jur.  N.  S.  724,  29  L.  J.  Q.  B. 
256,  2  L.  T.  Rep.  N.  S.  606,  8  Wkly.  Rep. 
614,  102  E.  C.  L.  987. 

22.  Gardner  v.  Caylor,  24  Ind.  App.  521,  56 
N.  E.  134. 

23.  Cohen  v.  Stewart,  98  N.  C.  97,  3  S.  E. 
716. 

24.  Coghill  V.  Boring,  15  Cal.  213;  Kelly 
V.  Fleming,  113  N.  C.  133,  18  S.  E.  81. 

Description  held  sufficient  see  Carpenter  v. 
Featherston,  15  La.  Ann.  235 ;  Brown  v. 
Mynard,  107  Mich.  401,  65  N.  W.  293;  Kelly 
V.  Fleming,  113  N.  C.  133,  18  S.  E.  81;  Cohen 
V.  Stewart,  98  N.  C.  97,  3  S.  E.  716;  Barber 
V.  Andrews,  (R.  I.  1908)  69  Atl.  1;  Eraser 
V.  Macpherson,  34  N.  Brunsw.  417. 

25.  Kelly  v.  Fleming,  113  N.  C.  133,  18 
S.  E.  81. 

Evidence  to  aid  construction  as  to  subject- 
matter  of  sale  see  infra,  III,  G,  3. 

26.  O'Reer  v.  Strong,  13  111.  688;  Thomas 
V.  Troxel,  26  Ind.  App.  322,  59  N.  E.  683; 
Huthmacher  v.  Harris,  38  Pa.  St.  491,  80 
Am.  Dee.  502. 

"  Stationery." — A  sale  of  a  building  "  in- 
cluding the  vault,  safe,  stationery,  and  all 
bank  fixtures  contained  therein  "  does  not  in- 
clude revenue  stamps,  as  the  word  "  sta- 
tionery "  does  not  include  stamps  of  any 
kind.  *  Gregory  v.  Keller,  137  111.  App.  441. 

27.  Harrell  v.  Durrance,  9  Fla.  490. 

28.  Thomas  v.  Mathis,  92  Ind.  560. 

29.  Novelty  Paper  Box,  etc.,  Co.  i\  Stone, 
92  Wis.  523,  66  N.  W.  600,  holding  that  a 
sale  of  the   stock   of  manufactured  goods 
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the  time  when  the  contract  is  made.^^  If  the  language  of  ~  the  contract  is 
ambiguous  the  intention  of  the  parties  as  to  the  subject-matter  may  be  ascer- 
tained by  the  ordinary  rules  of  construction/^  including  the  construction  which 
the  parties  themselves  have  put  upon  it.^" 

2.  Property  Included  in  Description.  In  determining  what  property  is 
included  in  the  contract  of  sale  the  intent  of  the  parties  will  of  course  govern,^^  and 
this  must  be  gathered  from  the  entire  contract/^  and  when  necessary,  by  refer- 
ence to  the  facts  and  circumstances  surrounding  the  transaction.^'  Words  of 
description  will  generally  be  construed  to  include  all  goods  or  articles  that  may 
fairly  and  reasonably  be  regarded  as  falling  within  such  description,^^  unless  a 


"  now  on  hand  in  tlie  factory  of  said  com- 
pany "  does  not  include  goods  previously 
taken  from  the  factory  and  at  the  time  of 
the  sale  in  a  store  or  warehouse. 

Application  of  rule. — A  bill  of  sale  con- 
veying a  stock  of  merchandise  contained  in 
a  certaiii  store  in  a  particular  building  does 
not  transfer  goods  of  the  seller  contained  in 
other  parts  of  the  building  than  the  store 
(Brown  v.  Loos,  G6  Mo.  App.  211);  and 
where  A  agreed  to  sell  B  "  all  the  surplus 
shavings  made "  at  his  mill  on  a  certain 
corner  for  one  year  and  before  the  year  was 
out  A  left  the  mill  described  and  took  an- 
other, the  sale  did  not  cover  shavings  made 
at  the  new  mill  (Des  Eivieres  v.  Lumber 
Dist.  Milling  Co.,  69  111.  App.  31);  but  a 
bill  of  sale  of  "  all  my  stock  of  goods  "  and 
all  other  personal  property  contained  in  a 
certain  building  or  on  the  lot  on  which  such 
building  is  located  is  sufficient  to  pass  title 
to  a  portion  of  the  stock  which  had  been 
withdrawn  temporarily  from  the  building 
and  stored  in  another  building  partly  located 
on  the  same  lot  (Towslee  v.  Russell,  76  Iowa 
525,  41  N.  W.  208). 

30.  O'Reer  f.  Strong,  13  111.  688;  Denver 
First  Nat.  Bank  v.  Scott,  36  Nebr.  607,  54 
N.  W.  987.  But  see  Martin  v.  Cope,  28  N.  Y. 
180,  3  Abb.  Dec.  182,  where  it  was  held  that 
a  sale  of  a  "  carding  machine  and  fulling 
mill,"  and  "  all  the  fixtures  belonging  to  the 
fulling  mill  and  carding  machine,"  should 
be  construed  as  incuding  machinery  which 
had  been  detached  and  removed  without  sup- 
plying its  place. 

31.  Thomas  v.  Troxel,  26  Ind.  App.  322,  59 
N.  E.  683;  Martin  v.  Cope,  28  N  Y.  180,  3 
Abb.  Dec.  182. 

Particular  contracts  construed. —  Where  a 
bill  of  sale  of  logs  contains  the  words,  with- 
out punctuation,  "  I  do  hereby  sell  ...  all 
the  logs  belonging  to  and  owned  by  me  in 
the  Mississippi  River  and  along  the  shores 
thereof  and  also  in  booms  above  the  Falls  of 
St.  Anthony,"  the  words  should  be  construed 
as  limiting  the  sale  to  such  logs  only  as  were 
above  the  Falls  of  St.  Anthony.  Van  Eman 
V.  Stanchfield,  8  Minn,  518.  A  contract  by 
which  a  piano  company  acknowledges  the 
receipt  of  a  certain  piano  from  the  other 
party  to  the  contract,  for  which  it  agrees 
to  allow  a  stated  sum  upon  the  purchase 
of  a  "  new  Pease "  piano  at  regular  retail 
price,  requires  the  piano  company  to  make 
such  allowance  only  upon  the  purchase  of 
a  new  piano  of  the  "  Pease "  make,  in  the 
absence  of  any  showing  that  thtre  is  any 


piano  by  the  name  of  the  "  New  Pease." 
Graham  v.  Pease  Piano  Co.,  Ill  N.  Y.  Suppl. 
60. 

Evidence  to  aid  construction  as  to  subject- 
matter  see  infra,  III,  G,  3. 

32.  Houghton  Co.  v.  Ivennedy,  8  CaL  App. 
777,  97  Pac.  905;  Thomas  v.  Troxel,  26  Ind. 
App.  322,  59  N.  E.  683. 

33.  Alabama. — 'Rankin  v.  Vandiver,  78 
Ala.  562. 

Kentucky. —  Mason  v.  Cowan,  1  B.  Mon.  7. 

Missouri. — ^  Phillips  v.  Jones,  20  Mo.  67. 

ISlew  York. —  Towsand  v.  Ford,  72  N.  Y. 
App.  Div.  621,  76  N.  Y.  Suppl.  501. 

Tennessee. — ^Royston  v.  McCulley,  (Ch. 
App.  1900)  59  S.  W.  725,  52  L.  R.  A.  899. 

Wisconsin. —  Harrigan  v.  Gilchrist,  121 
Wis,  127,  99  N.  W.  909. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  184. 

Mistake. —  In  an  action  by  the  seller  to  re- 
cover goods,  which  the  buyer  claims  were  in- 
cluded in  the  sale,  the  latter  may  plead  the 
equitable  defense  that  the  goods  were  by 
mistake  omitted  from  the  description.  Steele 
V.  Haddock,  3  C.  L,  R.  326,  10  Exch.  643, 
24  L.  J.  Exch.  78,  3  Wkly.  Rep.  172. 

34.  Phillips  V.  Jones,  20  Mo.  67;  Dobbins 
V.  Cragin,  50  N,  J.  Eq,  640,  23  Atl.  172. 

35.  Thomas  v.  Troxel,  26  Ind.  App.  322, 
59  N.  E.  683;  Link  v.  Harrington,  47  Mo. 
App,  262;  McGowan  v.  Griffin,  69  Vt,  168, 
37  Atl,  298, 

36.  Keith  v.  Becker,  (Ala.  1893)  13  So. 
494;  Rankin  v.  Vandiver,  78  Ala.  562; 
Houghton  Co.  v.  Kennedy,  8  Cal.  App.  777,  97 
Pac.  905;  Erickson  v.  Lyon,  26  111,  App,  17; 
Royston  v.  McCulley,  (Tenn.  Ch,  App.  1900) 
59  S,  W.  725,  52  L.  R.  A.  899, 

Illustrations. — A  sale  of  all  property  and 
rights  of  property  will  include  property  held 
by  a  third  person  to  the  use  of  the  seller. 
Woodward  v.  Solomon,  7  Ga.  246.  A  sale 
of  all  the  seller's  stock  in  trade,  accounts, 
and  all  contracts  for  the  purchase  and  de- 
livery of  goods  transfers  to  the  buyer  a 
contract  for  the  purchase  of  goods,  not  spe- 
cifically mentioned  in  the  bill  of  sale.  Shad- 
bolt,  etc..  Iron  Co.  r.  Toplitf,  85  Wis.  513,  55 
N,  W.  854.  A  bill  of  sale,  purporting  to  con- 
vey "  all  my  stock  and  farming  implements  " 
and  "farming  utensils,  wagons,"  etc..  will 
include  blacksmith's  tools  used  in  operating 
the  farm,  and  a  hack  and  buggv  used  thereon. 
Royston  r.  McCullev,  (Tennr  Ch.  App.  1900) 
59 'S.  W.  725,  52  L.  R.  A.  899. 

Hotel  furniture  may  include  a  piano  for 
the  use  of  guests.  Grossman  r.  Baldwin,  49 
Conn.  490. 
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contrary  intention  is  shown  by  other  provisions  of  the  contract ;  but  if  words 
of  general  description  are  used  in  connection  with  a  specific  enumeration  of  articles, 
the  sale  will  ordinarily  include  only  articles  similar  to  those  specifically  men- 
tioned.^^ While  property  clearly  excluded  by  the  language  of  the  contract  will 
not  pass  by  the  sale,^^  if  any  property  falling  within  the  description  was  not 
intended  to  be  included,  such  intention  must  be  clearly  shown. Where  broad 
and  general  terms  of  description  are  used  for  the  evident  purpose  of  embracing 
all  the  property  of  the  seller  or  all  of  a  certain  kind,  they  will  pass  property  the 
existence  of  which  was  not  known  to  the  parties  at  the  time  of  the  sale;^^  but 
the  sale  of  a  specific  chattel  will  not  carry  with  it  valuables  secreted  therein 
unknown  to  the  parties/^  and  the  purchaser  of  a  safe  acquires  no  title  to  its 
contents.*^ 

3.  Attachments  and  Appurtenances.  The  sale  of  a  specific  article  will  gen- 
erally include  all  appurtenances  and  attachments  necessarily  accompanying  it; 
but  separate  and  distinct  articles  not  properly  attachments  or  appurtenances  of 
that  which  is  specifically  designated  will  not  pass,*^  and  if  the  contract  expressly 
includes  appurtenances  only  such  articles  will  pass  as  are  properly  appurtenant 
to  that  which  is  expressly  designated.*^ 

4.  Sale  of  Going  Concern.  The  sale  of  a  business  will  usually  carry  with  it 
such  articles,  instruments,  and  privileges  as  are  necessarily  incident  thereto,*^ 


Office  furniture  will  include  a  safe  in  use 
in  the  office.  Skowhegan  Bank  v.  Farrar,  46 
Me.  293.  And  see  Keller  v.  Rhodes,  64  111. 
App.  36.  But  in  the  absence  of  a  representa- 
tion that  the  article  is  complete  the  sale 
of  a  second-hand  safe  does  not  necessarily 
include  a  key  to  it.  Davidge  v.  Crandall,  23 
111.  App.  360. 

"Effects." — A  ship  at  sea  will  pass  by  a 
sale  of  "  goods,  merchandise  and  effects." 
Welsh  V.  Parish,  1  Hill  (S.  C.)  155. 

Time  check. —  The  sale  of  a  time  check  is 
a  sale  of  the  claim  of  the  employee  for  wages. 
Citizens'  State  Bank  v.  Bonnes,  76  Minn.  45, 
78  N.  W.  875. 

Sale  of  goods  to  arrive. — A  sale  of  hides, 
"  to  arrive  by  vessel  or  vessels  within  60 
days  from  date,"  covers  hides  arriving  by  any 
vessels  and  not  those  arriving  by  the  seller's 
vessels  only.  Eraser  v.  Harbeck,  4  Rob. 
(N.  Y.)  179.  A  contract  for  the  sale  of  iron 
"  for  shipment  in  March,  1880,  from  Great 
Britain  to  New  York  by  sail  or  steam  vessels, 
at  seller's  option  "  does  not  require  that  the 
iron  should  be  shipped  by  the  sellers,  and 
they  have  the  option  to  have  it  come  by  a 
steam  or  sailing  vessel.  Cunningham  v. 
Judson,  100  N.  Y.  179,  2  N.  E.  915. 

37.  Phillips  V.  Jones,  20  Mo.  67. 

38.  Alt  V.  California  Fig  Syrup  Co.,  19 
Nev.  118,  7  Pac.  174;  Durant  V.  Allen,  65 
N.  Y.  562;  Hickok  v.  Stevens,  18  Vt.  111. 
See  also  McAlpine  v.  Foley,  34  Minn.  251,  25 
N.  W.  452. 

39.  Thomas  v.  Troxel,  26  Ind.  App.  322,  59 
K  E.  683;  Phillips  v.  Jones,  20  Mo.  67; 
Jacobson  v.  Tallard,  116  Wis.  662,  93  N.  W. 
841. 

40.  Newsome  v.  Brazell,  118  Ga.  547,  45 
S.  E.  397  (holding  that  a  sale  will  include 
articles  covered  by  the  description,  although 
the  seller  did  not  intend  to  include  them  if 
he  fails  to  inform  the  purchaser)  ;  Rogers  v. 
Newton,  91  Wis.  523,  65  N.  W.  52  (holding 
that  under  a  sale  of  logs  to  be  paid  for  on 
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the  basis  of  the  amount  of  merchantable 
lumber  cut  therefrom,  the  culls  and  un- 
merchantable lumber  will  pass  as  an  integral 
part  of  the  logs  in  the  absence  of  any  ex- 
press reservation  thereof ) . 

41.  Meri weather  v.  Herran,  8  B.  Mon. 
(Ky.)  162;  Cram  v.  Union  Bank,  1  Abb. 
Dec.  (N.  Y.)  461,  4  Keyes  558  {affirming 
42  Barb.  426]. 

42.  Huthmacher  v.  Harris,  38  Pa.  St.  491, 
80  Am.  Dec.  502. 

43.  Ray  v.  Light,  34  Ark.  421;  Kevill  r. 
Soldani,  34  Mo.  149. 

44.  Colorado. —  Scott  Supply,  etc.,  Co.  r. 
Roberts,  42  Colo.  280,  93  Pac.  1123. 

loioa. —  Pickerell  v.  Carson,  8  Iowa  544. 

Maryland. —  Maryland  Ice  Co.  v.  Arctic  Ice 
Mach.  Mfg.  Co.,  79  Md.  103,  29  Atl.  69. 

Massachusetts. —  Way  v.  Ryther,  165  Mass. 
226,  42  N.  E.  1128. 

Wisconsin. —  Weeks  v.  Robert  A.  Johnson 
Co.,  116  Wis.  105,  92  N.  W.  794;  Radell  v. 
Sharlan,  66  Wis.  138,  28  N.  W.  136. 

United  States. —  Wheeler,  etc.,  Mfg.  Co.  v. 
Lyon,  71  Fed.  374. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  184. 

Sacks  containing  grain. —  A  sale  of  grain  in 
sacks  in  the  absence  of  evidence  to  the  con- 
trary includes  also  the  sacks.  Burr  v.  Wil- 
liams, 23  Ark.  244;  Texas  Standard  Cotton- 
Oil  Co.  V.  National  Cotton-Oil  Co.,  (Tex. 
Civ.  App.  1897)  40  S.  W.  159. 

45.  Stephens  v.  Orman,  10  Fla.  9;  O'Reer 
V.  Strong,  13  111.  688;  Huthmacher  v.  Harris, 
38  Pa.  St.  491,  80  Am.  Dec.  502. 

46.  Gullman  v.  Sharp,  81  Hun  (N.  Y.) 
462,  30  N.  Y.  Suppl.  1036;  Rosenbaum  V. 
Foss,  4  S.  D.  184,  56  N.  W.  114. 

47.  American  Typefounders  Co.  v.  Conner, 
6  Misc.  (N.  Y.)  391,  26  N.  Y.  Suppl.  742; 
McFarland  v.  Stewart,  2  Watts  (Pa.)  Ill, 
26  Am.  Rep.  109.  See  also  Craw^ford  v.  Wes- 
ton, 131  Mass.  283. 

A  sale  of  a  newspaper  carries  with  it  the 
subscription  list   (McFarland  v.  Stewart,  2 
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such  as  the  account-books/^  correspondence/^  and  pending  contracts. Ordi- 
narily the  sale  of  a  stock  of  goods  will  not  carry  Avith  it  money  on  deposit  derived 
from  a  sale  of  part  of  such  stock/^  although  the  sale  by  a  proper  construction  of 
its  terms  in  connection  with  the  circumstances  surrounding  the  transaction  may 
include  such  a  fund/^  even  where  its  existence  was  not  known  to  the  parties  at 
the  time  of  the  sale.^^ 

C.  Price,  Expenses,  and  Transportation  —  l.  Price  —  a.  When  Not 
Fixed  by  Contract.  In  the  case  of  a  sale  where  the  price  is  not  fixed  by  contract, 
the  buyer  will  be  liable  for  the  market  value/"*  or  as  stated  in  some  cases  the  reason- 
able value  of  the  goods/^  it  being  held  in  some  cases  that  this  is  the  market  value/^ 
and  in  others  that  while  the  reasonable  value  is  ordinarily  to  be  determined  by 
the  market  value/^  this  is  not  necessarily  or  always  the  case/^  particularly  in  the 
case  of  sales  at  retail  or  on  credit/^    The  reasonable  or  market  value  should 


Watts  (Pa.)  Ill,  26  Am.  Dec.  109)  ;  and  the 
subscription  accounts  collected  by  the  seller 
between  the  execution  of  the  agreement  and 
the  delivery  of  possession  (Claybaugh  v.  Good- 
child,  135  Pa.  St.  421,  19  Atl.  1015). 

Insurance  policies. — A  sale  of  the  furniture, 
rights,  contracts,  and  effects  owned  by  the 
sellers  in  connection  with  their  hotel  does 
not  include  policies  of  insurance  on  such 
property  which  are  transferable  only  by  in- 
dorsement and  with  the  consent  of  the  in- 
surer, no  such  indorsement  having  been  made 
or  consent  procured;  nor  where  the  contract 
is  completely  executed  in  so  far  as  it  mani- 
fests a  purpose  to  vest  any  right  of  property 
in  the  purchaser  is  there  any  obligation  on 
the  part  of  the  seller  subsequently  to  pro- 
cure such  consent  and  transfer  the  policies. 
Jackson  v.  Millspaugh,  103  Ala.  175,  15  So. 
576. 

48.  American  Tvpefounders'  Co.  i:.  Conner, 
6  Misc.  (N.  Y.)  391,  26  N.  Y.  Suppl.  742; 
Putnam  v.  Turney,  etc.,  Co.,  95  Fed.  56. 

49.  Beal  v.  Chase,  31  Mich.  490. 

50.  Harrigan  v.  Gilchrist,  121  Wis.  127, 
99  N.  W.  909. 

51.  Hayes  v.  Lewisburg  Bank,  (Tenn.  Ch. 
App.  1897)  39  S.  W.  753. 

52.  McGowan  v.  Griffin,  69  Vt.  168,  37 
Atl.  298,  holding  that  a  contract  of  sale  of 
all  the  "  right,  title  and  interest "  of  the 
seller  in  a  grocery  "  business,"  and  an  as- 
signment of  "  all  accounts  due,"  the  pur- 
chaser agreeing  to  pay  all  debts  and  assume 
all  obligations  of  the  business,  when  con- 
strued in  connection  with  the  circumstances 
surrounding  the  particular  transaction  en- 
titled the  purchaser  to  money  derived  from 
the  sale  of  goods  then  on  hand  or  deposited 
in  bank. 

53.  Cram  v.  Union  Bank,  42  Barb.  (N.  Y.) 
426  {affirmed  in  1  Abb.  Dec.  461,  4  Keyes 
558],  holding  that  a  sale  by  a  firm  of  a 
business,  expressly  including  the  goods  "  and 
all  other  property  and  valuable  thing  or 
things,  belonging  to  said  firm,  of  every  name 
and  kind,"  passes  to  the  purchaser  a  sum 
of  money  deposited  in  a  bank  to  the  credit 
of  such  firm,  although  its  existence  was  not 
known  to  the  parties  at  the  time  of  the  sale. 

54.  Arkansas. —  Burr  v.  Williams,  23  Ark. 
244. 

Florida. —  Yulee  v.  Canova,  11  Fla.  9. 


Illmois.—  Mc'Ewen  v.  Morey,  60  111.  32; 
B.  S.  Green  Co.  v.  Smith,  52  111.  App.  158. 

Maine. —  South  Gardner  Lumber  Co.  V. 
Bradstreet,  97  Me.  165,  53  Atl.  1110. 

iS'ew  York. —  Konitzky  v.  Meyer,  49  N.  Y. 
571;  Kittle  v.  Huntley,  67  Hun  617,  22  N.  Y. 
Suppl.  519;  Lent  v.  Hodgman,  15  Barb.  274. 

North  Carolina. —  Dickson  v.  Jordan,  34 
N.  C.  79. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  205.  ■ 

55.  Alabama. —  Wilkinson  v.  Williamson, 
76  Ala.  163. 

Illinois. —  Larson  v.  Johnson,  42  111.  App. 
198. 

Kentucky. —  Ross  v.  Adams,  5  Dana  509. 
Massachusetts. —  Taft  v.  Travis,  136  Mass. 
95. 

Michigan. —  Comstock  v.  Sanger,  51  Mich. 
497,  16  N.  W.  872;  James  v.  Muir,  33  Mich. 
223. 

Mississippi. —  Paxton  v,  Meyer,  58  Miss. 
445. 

Missouri. —  Stout  v.  Caruthersville  Hard- 
ware Co.,  131  Mo.  App.  520,  110  S.  W.  619; 
Arnold  v.  Cason,  95  Mo.  App.  426,  69  S.  W. 
34;  Bailey  v.  Beasley,  32  Mo.  App.  406. 

ISfeiD  York. —  Regus  v.  Moran,  9  N.  Y. 
Suppl.  927;  Ballard  v.  Trow's  Printing,  etc., 
Co.,  1  N.  Y.  City  Ct.  188. 

North  Carolina. —  Carter  v.  McNeeley,  23 
N.  C.  448. 

England. —  Hoadley  v.  McLaine,  10  Bing. 
482,  3  L.  J.  C.  P.  162,  4  Moore  &  S.  340,  25 
E.  C.  L.  231. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  206. 

An  agreement  to  purchase  "  four  notes," 
each  given  for  a  certain  sum  stated,  will  be 
construed  as  an  undertaking  to  pay  therefor 
the  face  value  of  such  notes.  Ubbinga  v. 
Farmers'  Sav.  Bank,  108  Iowa  221,  78  N.  W. 
840. 

56.  Yulee  v.  Canova,  11  Fla.  9;  Wagoner 
Undertaking  Co.  v.  Jones,  134  Mo.  App.  101, 
114  S.  W.  1049.  See  also  Arnold  r.  Cason, 
95  Mo.  App.  426,  69  S.  W.  34  (where  the 
rule  is  stated  as  being  the  "  reasonable  mar- 
ket prices  ")  ;  Regus  r.  Moran,  9  N.  Y.  Suppl. 
927  (where  the  rule  is  stated  as  being  the 
"  reasonable  or  market  price  " ) . 

57.  Paxton  i\  Meyer,  58  Miss.  445. 

58.  James  r.  Muier,  33  Mich.  223;  Paxton 
V.  Mever,  58  :Miss.  445. 

59.  Paxton  r.  Meyer,  58  Miss.  445. 
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ordinarily  be  determined  as  of  the  time  and  place  of  delivery if  there  is  a  market 
value  at  such  time  and  place, although  accidental  causes  or  manipulations  of 
the  market  may  prevent  the  market  price  at  the  particular  date  from  being  the 
proper  standard.®^  The  market  price  should  also  be  determined  by  the  general 
market  price  for  which  the  goods  would  sell  in  the  regular  course  of  business/^ 
under  the  usual  and  ordinary  course  of  lawful  trade  and  competition/^  and  not 
such  price  as  the  seller  might  demand  or  some  particular  buyer  be  willing  to  pay ; 
and  it  must  also  be  the  market  price  for  similar  transactions  according  to  whether 
the  sale  in  question  is  wholesale  or  retail/^  or  for  cash  or  on  credit. If  the  goods 
shipped  or  delivered  are  accompanied  by  a  bill  or  invoice  stating  a  price,  and  are 
accepted  by  the  buyer  without  objection,  they  will  be  held  to  have  been  accepted 
at  the  price  stated,®^  and  as  between  merchants  an  account  rendered  will,  in  the 
absence  of  fraud  or  mistake,  be  deemed  to  be  conclusive  as  to  the  price  unless 
objected  to  within  a  reasonable  time.^^  So  also  if  the  goods  are  ordered  from 
price  lists  furnished  by  the  seller,  the  prices  stated  in  such  lists  will  be  taken  as 
the  prices  agreed  on.'^*^ 

b.  Under  Provision  of  Contract.  Where  the  price  of  the  goods  sold  is  fixed 
by  the  contract  of  sale,  such  price  will  control,    regardless  of  the  actual  value  of 


60.  Arkansas. —  Burr  v.  Williams,  23  Ark. 
244. 

Florida. —  Yulee  v.  Canova,  11  Fla.  9. 

Illinois. —  McEwen  v.  Morey,  60  111.  32. 

Maine. —  South  Gardiner  Lumber  Co.  V. 
Bradstreet,  97  Me.  165,  53  Atl.  1110. 

Mississippi. —  Paxton  v.  Meyer,  58  Miss. 
445. 

New  Jersey.— mn  v.  Hill,  1  N.  J.  L.  261, 
1  Am.  Dec.  206. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  207. 

Any  subsequent  rise  or  fall  in  the  value  of 
the  property  is  to  the  advantage  or  loss  of 
the  buyer.  Hill  v.  Hill,  1  N.  J.  L.  261,  1 
Am.  Dec.  206. 

Seller  in  distant  state. —  Where  a  buyer  in 
one  state  orders  lumber  from  a  wholesale 
dealer  in  another  state  to  be  shipped  to  the 
buyer,  and  the  order  is  silent  as  to  the  price, 
the  market  value  at  the  place  of  business  of 
the  seller,  and  not  the  market  value  at  the 
place  to  which  the  lumber  is  shipped,  gov- 
erns the  price.  Diether  v.  Ferguson  Lumber 
Co.,  9  Ind.  App.  173,  35  N.  E.  843,  36  N.  E. 
765. 

61.  South  Gardiner  Lumber  Co.  v.  Brad- 
street,  97  Me.  165,  53  Atl.  1110,  holding 
that  if  there  is  no  market  price  at  the  place 
of  delivery,  the  value  should  be  determined 
at  the  nearest  place  where  the  goods  have 
a  market  price,  by  the  addition  or  reduction 
of  the  difference  in  the  cost  of  delivery,  and 
that  if  there  were  no  sales  at  the  particular 
time  reference  should  be  had  to  sales  nearest 
in  time. 

62.  Paxton  v.  Meyer,  58  Miss.  445;  Acebal 
V.  Levy,  10  Bing.  376,  3  L.  J.  C.  P.  98,  4 
Moore  &  S.  217,  25  E.  C.  L.  180. 

63.  Yulee  v.  Canova,  11  Fla.  9;  Lovejoy 
V.  Michels,  88  Mich.  15,  49  N.  W.  901,  13 
L.  R.  A.  770;  Paxton  v.  Meyer,  58  Miss.  445; 
Wagoner  Undertaking  Co.  v.  Jones,  134  Mo. 
App.  101,  114  S.  W.  1049. 

64.  Lovejoy  v.  Michels,  88  Mich.  15,  49 
K  W.  901,  13  L.  R.  A.  770,  holding  that  a 
price  fixed  by  a  combination  of  manufacturers 
or  dealers  including  the  seller,  formed  for 
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the  express  purpose  of  controlling  the  price 
of  the  goods,  is  not  entitled  to  rank  as  the 
"  market  price,"  and  this  irrespective  of  the 
unlawful  character  of  the  combination. 

65.  Yulee  v.  Canova,  11  Fla.  9. 

66.  Paxton  v.  Meyer,  58  Miss.  445;  Kittle 
V.  Huntley,  67  Hun  (N.  Y.)  617,  22  N.  Y. 
Suppl.  519,  holding  that  where  goods  in 
question  were  sold  by  a  retailer  to  a  cus- 
tomer, the  market  price  is  the  retail  market 
price  as  fixed  by  the  trade  and  regulated  by 
the  law  of  supply  and  demand,  and  that 
evidence  as  to  the  market  price  as  between 
the  manufacturer  or  wholesaler  and  the  re- 
tailer is  inadmissible. 

67.  Paxton  v.  Mayer,  58  Miss.  445. 

68.  Metropolitan  Mfg.  Co.  v.  Dunning,  2 
N.  Y.  St.  711;  Mitchell  v.  McBee,  1  McMull. 
(S.  C.)  267,  36  Am.  Dec.  264;  Kearney  v. 
Letellier,  27  Can.  Sup.  Ct.  1. 

69.  B.  S.  Green  Co.  v.  Smith,  52  111.  App. 
158;  Lefurgy  v.  Stewart,  23  N.  Y.  Suppl.  537. 

70.  Paine  Lumber  Co.  v.  Betcher,  34  Minn. 
480,  26  N.  W.  606.  See  also  Diether  v.  Fergu- 
son Lumber  Co.,  9  Ind.  App.  173,  35  N.  E. 
843,  36  N.  E.  765. 

71.  Georgia. —  Falvey  v.  Richmond,  87  Ga. 
99,  13  S.  E.  261. 

Illinois. —  Illinois  Linen  Co.  v.  Hough,  91 
111.  63;  Minneapolis  Tlireshing  Mach.  Co.  v. 
Higgins,  71  111.  App.  506. 

Maryland. —  Gibney  r.  Curtis,  61  Md.  192. 

Michigan. —  Locke  v.  Priestly  Express 
Wagon,  etc.,  Co.,  71  Mich.  263,  39  N.  W.  54. 

Missouri. —  Wheeler  v.  Mabrey,  65  Mo.  166. 

New  Jersey. —  Camden  Iron  Works  f.  Cam- 
den, 60  N.  J.  Eq.  211,  47  Atl.  220. 

Neio  York. — ^Larrowe  v.  Lewis,  128  N.  Y. 
593,  27  N.  E.  1075  {affirming  11  N.  Y.  Suppl. 
342]. 

Ohio. —  Courcier  f.  Graham,  1  Ohio  330. 

Wisconsin. —  Kvammen  v.  Meridean  Mill 
Co.,  58  Wis.  399,  17  N.  W.  22. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  204. 

Although  the  evidence  is  conflicting  as  to 
the  price  agreed  upon,  if  there  was  in  fact 
an  agreement  as  to  price,  the  jury  must 
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the  goods,"  or  the  cost  to  the  seller  of  manufacturing  them/^  unless  a  different 
agreement  as  to  price  was  subsequently  entered  into;  and  in  the  absence  of 
fraud  neither  party  is  entitled  to  show  the  actual  value  or  contest  the  justice  of 
the  price  agreed  on.'^^  Although  the  seller  does  not  strictly  comply  with  his  part 
of  the  contract  in  regard  to  the  character  of  the  goods  or  time  of  delivery,  the 
contract  price  will  control  if  the  buyer  accepts  the  goods  without  objection  under 
the  contract.''^  On  a  sale  of  goods  to  be  manufactured  the  question  as  to  whether 
a  change  in  the  design  will  affect  the  contract  price  depends  upon  whether  such 
change  amounts  to  a  new  undertaking."  If  the  contract  contains  provisions  as 
to  the  price  but  the  terms  of  the  contract  are  not  clear,  the  price  must  be  deter- 
mined by  the  ordinary  rules  of  construction;  but  in  such  cases  or  where  the  evi- 
dence as  to  the  price  agreed  on  is  conflicting,  if  the  goods  when  shipped  or  deliv- 
ered were  accompanied  by  a  bill  or  invoice,  stating  the  price,  and  were  received 
without  objection,  the  price  so  stated  will  be  held  to  be  the  price  agreed  on.'^^ 
Where  the  contract  does  not  expressly  state  the  price  but  provides  a  method  by 
which  it  shall  be  determined,  this  method  must  be  followed, unless  the  parties 
subsequently  adopt  a  different  method. In  such  cases  the  intention  of  the 
parties  as  to  the  method  to  be  employed  must  be  determined  by  a  construction 
of  the  terms  of  the  agreement,^-  and  the  price  as  thus  established  will  control  and 


find  from  the  evidence  what  the  agreed  price 
was  and  not  the  actual  or  reasonable  value 
of  the  goods.  Illinois  Linen  Co.  v.  Hough, 
91  111.  63.  See  also  Kvammen  v.  Meridean 
Mill  Co.,  58  Wis.  399,  17  N.  W.  22. 

72.  Falvey  v.  Richmond,  87  Ga.  99,  13 
S.  E.  261;  Illinois  Linen  Co.  v.  Hough,  91 
111.  63;  Courcier  v.  Graham,  1  Ohio  330. 

73.  Locke  v.  Priestly  Express  Wagon,  etc., 
Co.,  71  Mich.  263,  39  N.  W.  54. 

74.  Wheeler  v.  Mabrey,  65  Mo.  166. 

75.  Courcier  t\  Graham,  1  Ohio  330. 

76.  Wheeler  v.  Mabrey,  65  Mo.  166.  Com- 
pare Watkins  v.  Paine,  57  Ga.  50,  holding 
that  a  receipt  and  retention  of  the  goods  by 
the  buyer  without  objection  renders  him  liable 
for  their  real  value  not  exceeding  the  con- 
tract price. 

77.  Moran  Bros.  Co.  v.  Snoqualmie  Falls 
Power  Co.,  29  Wash.  292,  69  Pac.  759,  hold- 
ing that  if  the  change  in  the  design  amounts 
to  a  new  undertaking,  the  manufacturer  may 
recover  the  reasonable  value  of  his  product, 
regardless  of  the  contract  price;  but  if  the 
change  does  not  amount  to  a  new  undertak- 
ing, he  can  only  recover  the  contract  price 
in  so  far  as  such  price  is  applicable,  with  a 
quantum  meruit  for  extra  labor  and  materials 
necessitated  by  the  change. 

78.  Deyo  v.  Hammond,  102  Mich.  122,  60 
N.  W.  455,  25  L.  R.  A.  719;  Burton,  etc., 
Co.  V.  London  St.  R.  Co.,  7  Ont.  L.  R.  717. 

Alternative  stipulations. — An  agreement  to 
pay  five  hundred  dollars  for  two  horses,  three 
hundred  dollars  down  and  the  balance  when 
the  purchaser  is  satisfied  that  the  horses 
are  sound,  should  be  construed  as  fixing  two 
prices  for  the  horses,  one  if  sound  and  the 
other  if  unsound,  and  if  it  appears  that  one 
of  the  horses  was  unsound  at  the  time  of  the 
sale,  the  purchaser  is  neither  bound  to  pay 
the  other  two  hundred  dollars  nor  offer  to 
return  the  horses.  Thompson  Russey,  50 
Ala.  329.  If  the  purchaser  pays  a  certain 
amount  and  agrees  that  an  additional  sum 
shall  be  paid  if  the  goods  on  being  tested 


within  a  certain  time  show  certain  qualities, 
he  cannot  escape  payment  of  the  additional 
sum  by  neglecting  or  refusing  to  make  the 
test,  and  if  he  does  so  it  may  be  recovered 
by  the  seller  upon  proof  by  other  evidence 
that  the  goods  possessed  the  required  quali- 
ties. Deyo  V.  Hammond,  102  Mich.  122,  60 
N.  W.  455,  25  L.  R.  A.  719. 

79.  Paddock-Hawley  Iron  Co.  v.  Pullis,  42 
Mo.  App.  206;  Metropolitan  Mfg.  Co.  V. 
Dunning,  2  N.  Y.  St.  711;  Kearney  v.  Letel- 
lier,  27  Can.  Sup.  Ct.  1;  Burton,  etc.,  Co.  v. 
London  St.  R.  Co.,  7  Ont.  L.  R.  717,  holding 
that  in  such  case  a  buyer  will  be  estopped 
to  deny  that  such  bill  or  invoice  properly 
represents  the  price  agreed  on. 

But  if  there  is  a  definite  agreement  as  to 
price  the  fact  that  the  goods  are  invoiced  at 
a  different  price  will  not  control  or  vary 
the  price  agreed  on.  Edwards,  etc..  Lumber 
Co.  'V.  Baker,  2  N.  D.  289,  50  N.  W.  718. 

80.  Matthews  Glass  Co.  v.  Burk,  162  Ind. 
608,  70  N.  E.  371;  Lucas  Coal  Co.  v.  Dela- 
ware, etc..  Canal  Co.,  148  Pa.  St.  227,  23 
Atl.  990;  Duff  v.  Thrall,  35  Pa.  Super.  Ct. 
136. 

If  the  parties  have  voluntarily  adopted  a 
method  by  which  the  price  is  to  be  deter- 
mined, which  is  not  illegal,  neither  can 
afterward  be  heard  to  say  that  such  method 
is  not  a  fair  and  proper  one.  Matthews 
Glass  Co.  V.  Burk,  162  Ind.  608,  70  N.  E.  37L 

Option  as  to  methods. —  Where  cattle  run- 
ning at  large  and  estimated  at  a  certain 
number  are  sold  for  a  certain  sum,  the  ex- 
cess or  deficiency  to  be  at  so  much  per  head, 
and  the  contract  provides  that  the  buyer  may 
take  them  without  counting  upon  paying  a 
certain  additional  sum,  this  is  a  mere  privi- 
lege to  be  exercised  or  not  at  his  option.  Nor- 
ris  V.  Harris,  15  Cal.  226. 

81.  Holbrook  r.  Setchel,  114  Mass.  435. 

82.  Matthews  Glass  Co.  v.  Burk,  162  Ind. 
608,  70  N.  E.  371;  Whiting  r.  Root,  52  Iowa 
292,  3  N.  W.  134;  Kelly  \'.  Berrv,  39  Wis. 
669. 
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be  binding  upon  the  parties/^  provided  the  estimate  according  to  the  method 
agreed  upon  is  a  correct  one.^* 

e.  Market  Price.  Where  the  price  under  the  terms  of  the  contract  is  expressly 
based  upon  the  market  price,  the  effect  of  the  contract  if  ambiguous  as  to  its 
terms  must  be  determined  by  the  ordinary  rules  of  construction.^^  What  consti- 
tutes the  market  price  will  be  governed  by  the  general  rules  above  stated,  unless 
the  parties  agree  upon  a  particular  method  of  determining  the  market  price. 
So  the  market  price  will  be  taken  as  the  market  price  at  the  time  and  place  of 
delivery,  provided  there  is  a  market  price  at  such  time  and  place,  unless  the 
contract  provides  that  it  shall  be  determined  as  of  some  other  time  or  place.  If 
the  contract  provides  that  one  of  the  parties  may  select  a  date  as  of  which  the 
market  price  is  to  be  determined,  it  will  be  construed  as  requiring  the  selection  of 
a  date  subsequent  to  that  upon  which  the  selection  is  made,^^  and  in  the  absence 
of  any  express  limitation  that  the  date  shall  be  selected  within  a  reasonable  time.^^ 
If  no  selection  is  made  within  the  time  limited  the  market  price  at  the  time  and 
place  of  delivery  will  control. 


Particular  provisions  construed. — ^Wlien  the 
price  to  be  paid  is  a  certain  per  cent  lower 
than  the  lowest  price  made  by  a  certain 
dealer,  "  payment  to  be  made  promptly  on 
receipt"  of  the  goods,  the  price  of  each  ship- 
ment was  to  be  determined  by  the  prices  of 
the  designated  dealer  existing  at  the  time 
of  its  receipt,  and  was  not  affectecl  by  a 
subsequent  reduction  during  the  season.  Mat- 
thews Glass  Co.  V.  Bmk,  162  Ind.  608,  70 
N.  E.  371.  Where  plaintiffs  agreed  to  fur- 
nish defendants  all  the  timber  they  required 
at  their  coal  mines,  they  to  pay  at  the  rate 
of  eighteen  cents  per  ton  for  all  the  coal 
mined,  and,  should  the  tonnage  during  the 
year  not  amount  to  seventy-five  thousand 
tons,  defendants  to  pay  the  difference  be- 
tween the  amount  shipped  and  seventy-five 
thousand  tons  at  the  rate  of  eighteen  cents 
per  ton,  the  price  agreed  on  under  such  con- 
tract for  its  fulfilment  was  eighteen  cents 
per  ton  for  seventy- five  thousand  tons.  Wolf 
Creek  Diamond  Coal  Co.  v.  Schultz,  71  Pa. 
St.  180.  A  contract  to  pay  a  certain  price 
per  cubic  yard  for  building  stone  delivered 
fixes  the  price  per  cubic  yard  of  stone  as 
measured  at  the  time  of  delivery,  and  not  as 
a  solid  wall  after  the  stone  had  been  laid. 
Rogers  v.  Hayden,  91  Me.  24,  39  Atl.  283. 
In  a  contract  for  the  sale  of  ore  at  prices 
regulated  by  the  assay  value  per  ton,  ores 
delivered  to  be  paid  for  monthly,  the  assays 
are  to  be  averaged  at  the  end  of  each  month, 
and  not  taken  in  separate  lots  and  quanti- 
ties as  delivered.  Kennedy  v.  Schwartz,  13 
Nev.  229.  A  contract  which  provides  for 
the  payment  of  a  certain  sum  for  an  engine, 
to  be  furnished,  and  for  the  paym.ent  of  a 
larger  sum  by  way  of  reward  if  the  engine 
exceeds  a  certain  efficiency,  and  a  lesser  sum 
if  it  does  not  equal  such  efficiency,  does  not 
establish  a  fixed  or  certain  contract  price, 
but  the  contract  price  under  such  a  contract 
is  the  amount  actually  paid  for  the  engine 
when  its  efficiency''  has  been  determined. 
Chicago  V.  Hunt,  227  111.  130,  81  N.  E.  243 
[aff},rming  130  111.  App.  462]. 

83.  Matthews  Glass  Co.  v.  Burk,  162  Ind. 
608,  70  N.  E.  371. 

84.  Phipps  V.  Hully,  18  Nev.  133,  1  Pac. 
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669,  holding  that  where  ore  is  sold  to  be  paid 
for  on  the  basis  of  the  assay  values  of  cer- 
tain samples,  such  assay  values  must  be 
correct  or  the  estimate  based  thereon  will 
not  be  binding  upon  the  parties. 

85.  Mason  v.  Beard,  2  Ind.  505. 
Contract  for  highest  market  price. —  Under 

a  contract  to  pay  the  "  highest  market  price," 
it  is  the  duty  of  the  seller  to  inform  himself 
as  to  what  is  the  highest  market  price,  and 
if  without  doing  so  he  accepts  what  the 
buyer  without  fraud  tenders,  as  the  highest 
market  price,  there  is  no  mutual  mistake 
which  will  justify  an  impeachment  of  the 
account  or  recovery  of  the  difference  between 
the  amount  paid  and  the  actual  highest  mar- 
ket price.  Stern  v.  Ladew,  47  N.  Y.  App. 
Div.  331,  62  N.  Y.  Suppl.  267,  30  N.  Y.  Civ. 
Proc.  135. 

Market  price  of  materials. —  Under  a  con- 
tract to  make  and  deliver  certain  goods  from 
materials  of  a  certain  "  market  value,"  the 
words  "  market  value "  mean  the  price  in 
the  market  to  an  ordinary  customer,  irre- 
spective of  this  particular  contract.  Orchard 
V.  Simpson,  2  C.  B.  N.  S.  299,  89  E.  C.  L. 
299. 

86.  See  supra,  C,  1,  a. 

87.  Gilbert  v.  Manning,  54  Hun  (N.  Y.)  99, 
7  N.  Y.  Suppl.  220,  holding  that  where  the 
parties  agree  that  the  market  price  shall  be 
determined  by  newspaper  quotations,  this 
method  will  control,  and  that  the  price  may 
be  shown  by  a  paper  of  the  day  prior  to  the 
sale  if  the  paper  issued  on  the  day  of  the 
sale  contained  no  quotations. 

88.  South  Gardiner  Lumber  Co.  V.  Brad- 
street,  97  Me.  165,  53  Atl.  1110;  Carter  v. 
McNeeley,  23  N.  C.  448. 

89.  South  Gardiner  Lumber  Co.  V.  Brad- 
street,  97  Me.  165,  53  Atl.  1110. 

90.  S.  W.  Bacon  Fruit  Co.  v.  Blessing,  122 
Ga.  369,  50  S.  E.  139;  South  Gardiner  Lum- 
ber Co.  V.  Bradstreet,  97  Me.  165,  53  Atl. 
1110. 

91.  McNeely  r.  Carter,  23  N.  C.  141.  See 
also  Handwerk  v.  Oswood,  23  111.  App. 
282. 

92.  Handwerk  v.  Oswood,  23  111.  App.  282. 

93.  Carter   v.   McNeely,   23  N.    C.  448, 
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d.  Cost  Price.  In  the  case  of  a  sale  of  goods  made  at  or  based  upon  the  cost 
price,  the  meaning  of  the  term  ''cost  price"  depends  upon  the  situation  of  the 
parties  and  the  circumstances  under  which  it  is  used, but  as  applied  to  a  retail 
stock  of  goods  usually  refers  to  the  cost  at  wholesale. '^^  The  cost  price  means  the 
amount  actually  paid  for  the  goods,  but  in  determining  the  cost  price,  the  cost 
of  freight  paid  may  be  added  to  the  original  cost/^^  If  the  goods  have  not  been 
paid  for  by  the  seller,  the  cost  price  is  the  amount  which  he  would  have  to  pay 
at  the  time  of  his  sale  to  the  second  buyer.  Under  an  agreement  to  pay  such 
price  as  the  seller  may  have  paid,  the  price  is  the  amount  actually  paid,^^  and  no 
deduction  will  be  made  for  commissions  received  by  the  seller  acting  as  a  broker 
for  the  sale  of  the  goods  in  question  and  other  hke  goods.^ 

e.  Fluctuations  of  Market  or  Price.  A  contract  to  furnish  certain  goods 
which  merely  recites  what  the  present  price  for  such  goods  shall  be  will  not  control 
in  regard  to  orders  made  by  the  buyer  after  being  notified  by  the  seller  of  an 
advance  in  price;  ^  but  in  contracts  of  sale  the  price  to  be  paid  by  the  buyer  is 
frequently  made  expressly  subject  to  variation  according  to  fluctuations  of  the 
market  or  the  cost  of  materiab,  or  the  price  charged  by  the  seller  to  other  buyers,^ 
and  in  such  cases  the  price  to  be  paid  by  the  buyer  depends  upon  the  proper  con- 
struction of  the  terms  of  the  contract.^   Variations  according  to  the  market 


where,  however,  it  is  said  that  if  the  market 
price  at  the  time  and  place  of  delivery  were 
higher  than  tlie  price  upon  any  date  which 
the  seller  might  under  the  terms  of  the  con- 
tract have  selected,  the  amount  recoverable 
should  be  limited  accordingly. 

94.  Sylvester  v.  Ammons,  126  Iowa  140, 
101  N.  W.  782,  holding  that  the  term  "  cost 
price "  is  a  relative  term,  differing  accord- 
ing to  whether  it  refers  to  the  cost  to  the 
Importer,  jobber,  retailer,  or  purchaser  from 
the  retailer. 

95.  Sylvester  V\  Ammons,  126  Iowa  140, 
101  N.  W.  782. 

Contract  to  deliver  on  demand.— -  Under  a 
contract  to  deliver  to  the  buyer  on  demand 
goods  to  a  certain  amount  from  the  stock  of 
the  seller  "  at  wholesale  price,"  the  price  is 
the  wholesale  price  at  the  time  of  such  de- 
mand. Fawkner  v.  Lew  Smith  Wall  Paper 
Co.,  88  Iowa  169,  55  N.  W.  200,  45  Am.  St. 
Eep.  230. 

96.  Sylvester  v.  Ammons,  126  Iowa  140, 
101  N.  W.  782;  McCoy  v.  Hastings,  etc.,  Co., 
92  Iowa  585,  61  N.  W.  205. 

Price  marked  as  cost  price. —  If  goods  are 
sold  at  the  cost  price,  such  price  is  the  actual 
cost  and  not  that  marked  upon  the  goods  as 
the  cost  price  (Sylvester  v.  Ammons,  126 
Iowa  140,  101  N.  W.  782),  unless  the  con- 
tract provides  that  the  marked  price  shall  be 
taken  as  the  contract  price,  in  which  case 
the  agreement  will  be  binding  in  the  absence 
of  any  fraud  in  marking  the  goods  ( Strubhar 
V.  Misch,  68  111.  App.  241). 

97.  Boaz  V.  Owens,  45  S.  W.  876,  20  Ky. 
L.  Rep.  257. 

98.  McCoy  v.  Hastings,  etc.,  Co.,  92  Iowa 
585,  61  N.  W.  205,  holding  that  on  a  sale 
of  goods  for  which  the  seller  has  not  yet 
paid,  where  the  price  is  fixed  at  a  certain 
per  cent  of  the  cost  price,  the  cost  price  is 
the  price  which  the  owner  at  the  time  of 
the  sale  would  have  to  pay  to  the  wholesaler, 
and  if  the  time  for  obtaining  a  discount 
has  passed  the  purchaser  is  not  entitled  to 


have  such  discount  considered  in  computing 
the  cost  price. 

99.  Salm  v.  Israel,  74  Iowa  314,  37  N.  W. 
387,  holding  that  where  goods  invoiced  at 
a  certain  price  w^ere  sold  to  the  purchaser  at 
less  than  the  invoiced  price,  and  he  in  turn 
contracted  to  sell  them,  agreeing  that  they 
should  be  invoiced  to  the  second  purchaser 
"  at  the  invoiced  price  that  first  parties  pur- 
chased same  for,"  this  agreement  contem- 
plated the  actual  cost  to  the  first  purchaser 
and  not  the  price  stated  in  the  first  invoice. 

1.  Warren  v.  Hall,  20  Colo.  508,  38  Pac. 
767. 

2.  Pice  V.  Western  Fuse,  etc.,  Co.,  64  111. 
App.  603. 

3.  See  cases  cited  infra,  notes  4-13. 

4.  Putledge  v.  McAfee,  72  Md.  28,  18  Atl. 
1103  (provision  for  reduction  in  price  ac- 
cording to  subsequent  prices  of  seller)  ;  Bass 
V.  Veltum,  28  Minn.  512,  11  N.  W.  65  (pro- 
vision for  variation  according  to  fluctuations 
of  market)  ;  Parker  f.  Adams,  47  Vt.  139 
(provision  for  variation  according  to  fluctua- 
tions of  market) . 

Particular  provisions  construed. — Where  the 
contract  specifies  a  certain  price  to  continue 
until  there  may  be  "  a  general  advance  in 
the  market  price,"  it  will  be  construed  as 
referring  to  a  general  advance  above  the 
price  named  and  not  an  advance  above  what 
was  the  actual  market  price  at  the  time  of 
the  contract.  Spang  v.  Rainey,  79  Fed.  250, 
24  C.  C.  A.  551.  Where  goods  are  sold  to 
be  delivered  at  a  future  date  at  a  certain 
price,  with  a  provision  that  the  seller  shall 
have  the  benefit  of  a  rise  in  tlie  market,  with 
the  privilege  of  closing  the  sale  at  the  market 
price  within  a  time  limited,  if  he  fails  to 
exercise  the  option  within  the  time  specified 
it  becomes  fimctus  offlcio  and  the  price  orig- 
inally fixed  applies.  Bump  r.  Cooper,  19 
Oreg.  81,  23  Pac.  806. 

Agreement  to  "protect  and  guarantee," — 
An  agreement  by  a  manufacturer  and  seller 
of  lead  to  "  protect  and  guarantee "  a  cus- 
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price  of  the  goods  must  be  governed  by  what  is  properly  the  general  market  price 
or  what  customers  are  willing  to  pay  in  the  regular  course  of  business,^  taking 
into  consideration  the  different  ways  in  which  the  commodity  is  being  bought 
and  sold  in  the  market  at  the  particular  time;  ^  and  a  buyer  who  is  entitled  to  the 
benefit  of  a  fall  in  the  market  price  is  not  entitled  to  the  lowest  price  which  the 
seller  may  quote  to  some  other  particular  buyer/  or  the  lowest  price  at  which 
the  buyer  might  procure  the  goods  from  some  particular  seller.^  Where  the 
price  to  the  buyer  of  goods  to  be  manufactured  by  the  seller  is  to  vary  according 
to  the  market  price  of  the  materials,  the  variation  is  governed  by  the  general 
market  price  of  such  materials  and  not  their  actual  cost  to  the  seller;  ^  and  it  is 
not  necessary  for  the  seller  to  notify  the  buyer  of  any  rise  in  the  price  of  materials 
in  order  to  hold  him  for  the  higher  price  of  the  goods  manufactured.^^  Provisions 
for  a  variation  of  price  according  to  the  future  prices  of  the  seller  also  depend 
upon  a  construction  of  the  contract; "  but  a  contract  giving  a  buyer  the  benefit 
of  subsequent  lower  prices  to  other  customers  does  not  apply  to  deliveries  made 
under  contracts  previously  entered  into  at  a  fixed  price/^  nor  can  a  buyer  claim 
a  reduction  of  price  on  his  original  purchase  where  he  himself  is  the  only  subse- 
quent buyer  at  a  reduced  price.^^ 

2.  Expenses.^*  In  so  far  as  provided  for  by  the  contract  of  sale  the  liability 
of  the  seller  or  buyer  for  expenses  incident  to  the  property  sold  and  its  transfer 
is  governed  by  the  terms  and  proper  construction  of  the  contract/^  and  in  the 


tomer  on  lead  until  the  arrival  of  the  seller's 
agent,  with  whom  more  definite  agreements 
were  to  be  made,  means  that  the  seller  will 
supply  the  article  to  the  customer  as  low  as 
the  most  favorable  market  price  at  the  time 
of  delivery.  Beymer-Baiuuan  Lead  Co.  V. 
Haynes,  81  Me.  27,  16  Atl.  326. 

5.  Spang  v.  Eainey,  79  Fed.  250,  24  C.  C.  A. 
551. 

Market  price  defined  see  26  Cyc.  819. 

6.  Spang  V.  Eainey,  79  Fed.  250,  24  C.  C.  A. 
551. 

7.  Wing  V.  Wadhams  Oil,  etc.,  Co.,  99 
Wis.  248,  74  N.  W.  819,  holding  that  where 
the  contract  provides  that  if  during  the  de- 
liveries under  it  "  the  price  "  shall  be  below 
that  named  therein,  the  seller  shall  rebate 
the  difference,  on  the  deliveries  so  effected, 
the  words  "  the  price "  relate  to  the  market 
price  and  not  the  price  at  which  the  seller 
may  sell  to  some  other  customer. 

8.  Thomson  v.  McCaldin,  5  Silv.  Sup. 
(N.  Y.)  57,  8  N.  Y.  Suppl.  71. 

.9.  Vivian  Mfg.  Co.  v.  Robertson,  176  Mo. 
219,  75  S.  W.  644. 

10.  Vivian  Mfg.  Co.  v.  Eobertson,  176  Mo. 
219,  75  S.  W.  644. 

11.  Eutledge  v.  McAfee,  72  Md.  28,  18 
Atl.  1103,  holding  that  in  construing  a  pro- 
vision giving  the  buyer  the  benefit  of  any 
lower  price  subsequently  made  by  the  seller, 
the  situation  of  the  parties,  subject-matter  of 
the  contract,  and  purpose  of  the  provision 
must  be  considered,  and  that  where  it  ap- 
pears that  the  object  was  to  protect  the  pur- 
chaser against  competition  a  subsequent  sale 
to  the  same  purchaser  at  a  lower  price  will 
not  affect  the  price  of  the  original  purchase. 

Particular  provisions  construed. —  ^Vhere  a 
manufacturer  agrees  that  if  any  reduction 
is  made  the  next  season  in  his  price  on  a 
particular  machine,  the  purchaser  shall  be 
credited  with  such  amount  on  all  machines 
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carried  over,  if  the  manufacturer  discontinues 
making  the  particular  machine  but  makes 
another  which  is  substantially  the  same,  with 
only  slight  improvements  and  intended  for 
tlie  same  trade,  which  is  listed  at  a  lower 
price,  the  dealer  is  entitled  to  the  credit  pro- 
vided for  in  the  contract.  Champion  Mach. 
Co.  i\  Gorder,  30  Nebr.  89,  46  N.  W.  253. 
Where  a  purchaser  of  rubber  goods  agrees  to 
take  all  the  "  seconds  "  manufactured  by  the 
seller  in  one  year  at  twenty  per  cent  less  than 
the  price  of  "  firsts,"  the  company  agreeing 
to  maintain  the  price  of  "  firsts,"  the  fact 
that  it  reduces  the  price  will  not  justify  a 
refusal  of  the  buyer  to  take  the  "  seconds," 
since  he  has  the  right  to  take  them  at  twenty 
per  cent  less  than  the  reduced  price  of 
"  firsts "  and  in  that  way  meet  the  cut  in 
the  price  of  the  "  firsts."  Owen  v.  Matthews, 
19  N.  Y.  Suppl.  813.  Where  goods  are  sold 
at  a  stated  price  with  a  stipulation  for  a 
reduction  in  the  price  to  correspond  with 
any  lower  price  made  to  any  other  purchaser, 
the  fact  that  another  purchaser  has  the  right 
of  returning  goods  unsold  at  the  end  of  the 
season  is  immaterial  unless  such  privilege 
affects  the  market  value  of  the  goods  sold 
with  such  privilege.  Luthy  v.  Waterbury, 
140  111.  664,  30  N.  E.  351  [affirming  39  111. 
App.  317]. 

12.  Plymouth  Cordage  Co.  v.  Pennsylvania 
Wood  Co.,  203  Pa.  St.  206,  52  Atl.  245. 

13.  Eutledge  v.  McAfee,  72  Md.  28,  18  Atl. 
1103. 

14.  Customs  duties  see  infra,  III,  C,  4. 
Freight  charges  see  infra.  III,  C,  3. 

15.  Burgess  Sulphite  Fibre  Co.  v.  Broom- 
field,  180  Mass.  283,  62  N.  E.  367;  Ducey 
Lumber  Co.  v.  Lane,  58  Mich.  520,  25  N.  W. 
568;  Grant  v.  Merchants',  etc.,  Bank,  35  Mich. 
515. 

Goods  to  be  taken  "from  the  deck."— 

When  a  cargo  of  goods  consigned  to  the 
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absence  of  express  provision  may  be  controlled  by  a  usage  or  custom  of  the  trade ; 
but  in  the  absence  of  express  provision  or  usage,  such  expenses  incurred  prior 
to  the  transfer  of  title  are  ordinarily  to  be  paid  by  the  seller/^  and  subsequent 
expenses  by  the  buyer/^  unless  caused  by  the  fault  of  the  seller/'-'  If,  however, 
a  buyer  for  his  own  protection  takes  out  insurance  on  the  goods  between  the 
time  of  sale  and  delivery,  he  cannot  claim  reimbursement  therefor  from  the 
seller.^*'  Where  goods  are  to  be  shipped,  a  sale  f.  o.  b.  at  a  certain  point  contem- 
plates that  they  shall  be  dehvered  by  the  seller  on  board  the  cars  or  vessel  at 
such  point  without  any  expense  to  the  buyer,^^  and  that  after  such  delivery  sub- 
sequent expenses  incident  to  the  transportation  and  delivery  shall  be  paid  by 
the  buyer,^^  unless  caused  by  a  failure  of  the  seller  to  comply  with  his  part  of 
the  contract but  this  rule  maybe  modified  by  other  provisions  of  the  contract 


seller  was  purchased  before  the  ship  came 
into  harbor  with  a  condition  that  the  goods 
should  be  taken  from  the  ship's  deck  by  the 
buyer  the  contract  "  from  the  deck "  meant 
that  the  seller  should  pay  all  that  was  neces- 
sary in  order  to  enable  the  purchaser  to  re- 
move the  cargo  from  the  deck,  and  that 
harbor  dues  charged  to  be  paid  before  goods 
could  be  removed  were  payable  by  the  seller. 
Playford  v.  Mercer,  22  L.  T.  Rep.  N.  S. 
41. 

A  provision  that  the  goods  are  to  be  de- 
livered free  at  a  certain  depot  means  that 
the  buyer  is  not  to  be  put  to  any  expense  for 
packing  and  hauling  the  same  to  such  depot. 
Congar  v.  Galena,  etc.,  R.  Co.,  17  Wis.  477. 

Storage  charges. — Where  the  buyer  of  goods 
to  be  delivered  on  a  certain  date  agrees  that 
if  the  seller  will  defer  delivery  to  a  later 
date  he,  the  buyer,  will  be  responsible  for 
any  expense  or  damage  caused  by  the  delay, 
such  agreement  is  valid  and  the  seller  may 
recover  for  storage  charges  incurred  during 
the  delay.  Orguerre  v.  Luling,  1  Hilt.  (N.  Y.) 
383. 

Expense  of  raising  cargo. — ^Where  the  buyer 
of  granite  which  is  to  be  shipped  by  the 
seller  to  the  place  where  it  is  to  be  used 
agrees  to  "  assume  the  risk  of  damage  to 
cutting  on  said  stone  while  being  trans- 
ported "  to  such  place,  and  a  cargo  of  the 
granite  is  sunk  at  sea,  but  the  cutting  is 
uninjured,  the  purchaser  is  not  liable  for 
any  part  of  the  expense  incurred  in  raising 
the  cargo.  Tillson  v.  U.  S.,  129  U.  S.  101, 
9  S.  Ct.  255,  32  L.  ed.  636. 

Insurance. —  If  the  contract  of  sale  states 
that  the  goods  are  fully  insured  by  the  seller, 
he  and  not  the  buyer  is  liable  for  any  pre- 
miums paid  between  the  time  of  sale  and  de- 
livery. Kugelman  v.  Levy,  4  Misc.  (N,  Y.) 
519,  24  N.  Y.  Suppl.  559.  Where  the  pur- 
chaser of  granite  to  be  cut  and  shipped  agrees 
to  pay  "  the  full  cost "  of  "  insurance  on  the 
same,"  he  is  not  liable  for  insurance  where 
none  was  ever  taken  out  by  the  seller,  Till- 
son V.  U.  S.,  129  U.  S.  lOi,  9  S.  Ct.  255,  32 
L.  ed.  636.  Where  a  contract  for  the  sale 
of  lumber  provides  that  the  seller  and  pur- 
chaser shall  each  pay  a  portion  of  the  in- 
surance thereon,  which  is  to  be  procured  by 
the  seller  while  the  lumber  is  in  his  yards, 
the  contract  price  should  be  regarded  as  the 
value,  for  insurance  purposes.  Blodgett  V. 
Foster,  120  Mich.  392,  79  N.  W.  025. 


16.  Clarke  f.  Hall,  etc..  Lumber  Co.,  41 
Minn.  105,  42  N.  W.  785.  See  also  Kugel- 
man V.  Levy,  4  Misc.  (N.  Y.)  519,  24  N.  Y. 
Suppl.  559. 

17.  Cole  V.  Kerr,  20  Vt.  21. 

Storage  charges  between  the  time  of  sale 
and  delivery  by  the  seller  must  be  paid  by 
the  seller  in  the  absence  of  clear  proof  of  a 
contrary  usage.  Kugelman  v.  Levy,  4  Misc. 
(N.  Y.)  519,  24  N.  Y.  Suppl.  509. 

If  the  buyer  cancels  his  order  and  notifies 
the  seller  not  to  ship  the  goods,  it  is  not 
necessary  for  the  seller  to  ship  them  in  order 
to  recover,  and  if  he  does  so  he  can  recover 
only  the  contract  price  and  not  the  cost  of 
packing  and  shipping.  Wallace  v.  Blake,  15 
Daly  (N.  Y.)  158,  3  N.  Y.  Suppl.  934. 

18.  Grant  v.  Merchants',  etc.,  Bank,  35 
Mich.  515.  See  also  Ducey  Lumber  Co.  v. 
Lane,  58  Mich.  520,  .25  N.  W.  568; 

19.  Fogel  V.  Brubaker,  122  Pa.  St.  7,  15 
Atl.  692. 

20.  Orguerre  v.  Luling,  1  Hilt.  (N.  Y.) 
383. 

21.  Alabama. —  Sheffield  Furnace  Co.  v. 
Hull  Coal,  etc.,  Co.,  101  Ala.  446,  14  So.  672. 
See  also  Capehart  v.  Furman  Farm  Imp.  Co., 
103  Ala.  671,  16  So.  627,  14  Am.  St.  Rep. 
60. 

California. —  J.  K.  Armsby  Co.  v.  Blum, 
137  Cal.  552,  70  Pac.  669. 

Illinois. —  Knapp  Electrical  Works  f.  New 
York  Insulated  Wire  Co.,  157  111.  456,  42 
K  E.  147  [affirming  57  111.  App.  82]. 

New  Yor/v.— Silberman  v.  Clark,  96  N.  Y. 
522,  holding  that  under  a  contract  of  sale 
of  rails  "  f.  o.  b.  Continental  port.  Inspec- 
tion at  maker's  works,"  the  rails  must  be 
delivered  free  on  board  the  vessel,  and  as 
the  inspection  is  to  be  made  before  delivery 
the  expense  thereof  must  be  borne  by  the 
seller. 

Rhode  Island. —  Hobart  V.  Littlefield,  13 
R.  I.  341. 

United  States. —  Nash  i\  Towne,  5  Wall. 
689,  18  L.  ed.  527. 

Canada. —  Marshall  r.  Jamieson,  42  U.  C. 
Q.  B.  115;  Clark  r.  Rose,  29  U.  C.  Q.  B.  302; 
George  r.  Glass,  14  U.  C.  Q.  B.  514. 

22.  Knapp  Electric  Works  r.  New  York 
Insulated  Wire  Co.,  157  III.  456,  42  N.  E. 
147   [affirming  57   111.  App.  82]. 

23.  Fogel  r.  Brubaker,  122  Pa.  St.  7,  15 
Atl.  692,  where  the  goods  were  to  be  shipped 
f.  o.  b.  at  place  of  shipment,  but  were  re- 
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of  sale  whereby  one  of  the  parties  agrees  to  assume  certain  expenses  for  which 
the  other  would  ordinarily  be  liable.^* 

3.  Freight  Charges.  In  contracts  of  sale  the  effect  of  any  provisions  in  regard 
to  freight  charges  depends  upon  the  proper  construction  of  the  contract. ^'^  In 
contracts  for  the  sale  of  property  to  be  shipped  the  term  "f.  o.  b."  means  ''free 
on  board"  at  the  place  named  in  the  contract,^^  and  if  the  sale  is  f.  o.  b.  at  the 
place  of  shipment  the  purchaser  must  pay  the  freight/^  provided  the  seller  com- 
plies with  his  part  of  the  contract;  but  if  f.  o.  b.  at  the  place  of  destination 
the  freight  must  be  paid  by  the  seller.^*^  Where  freight  at  a  stipulated  rate  is 
made  an  element  of  the  price,  the  purchaser  to  have  the  burden  or  benefit  of  any 
variation  or  difference,  such  provision  applies  to  the  freight  rate  strictly  so  called 
and  not  to  the  net  cost  of  transportation,^^  and  the  purchaser  is  not  liable  for  any 
increase  in  the  cost  of  transportation  due  to  demurrage,^^  or  entitled  to  any  deduc- 
tion for  despatch  money  earned  under  charter  parties,^^  and  other  allowances 
earned  by  expediting  the  loading  or  unloading  of  the  cargo. If  the  contract 
provides  for  an  increase  in  price  in  case  of  an  increase  in  freight  rates,  the  seller 
is  entitled  thereto  if  an  increase  occurs  in  the  ordinary  mode  from  causes  not 
under  his  control;  but  if  the  contract  provides  only  for  an  increase  of  price 
upon  an  increase  of  rates,  the  purchaser  is  not  entitled  to  a  reduction  in  case  the 
rates  are  decreased. Where  the  written  contract  of  a  sale  of  goods  to  be  shipped 
is  silent  as  to  which  party  shall  pay  the  freight,  it  will  be  presumed  that  it  is  to 
be  paid  by  the  purchaser; but  this  presumption  may  be  rebutted  by  parol  evi- 


jected  by  the  buyer  because  they  did  not  com- 
ply as  to  quality  with  the  requirements  of 
the  contract. 

24.  Burgess  Sulphite  Fibre  Co.  v.  Broom- 
field,  180  Mass.  283,  62  N.  E.  367,  where  the 
sale  was  of  certain  property  "  spot  cash, 
f.  o.  b. -Berlin,"  but  by  a  subsequent  clause 
in  the  contract  the  buyer  agreed  to  "  assume 
all  costs  of  removing  the  same." 

25.  Sheffield  Furnace  Co.  v.  Hull  Coal,  etc., 
Co.,  101  Ala.  446,  14  So.  672;  Lund  f.  Mc- 
Cutchen,  83  Iowa  755,  49  N.  W.  998;  Morris 
V.  Edwards,  10  Mont.  298,  25  Pac.  1030. 

Advances  for  freight. —  Where  it  is  stipu- 
lated that  the  vendee  is  "  to  advance  the 
freight"  and  to  deduct  the  amount  thereof 
out  of  the  price  agreed  on  upon  settlement, 
payment  to  be  made  on  deliverj^,  the  vendee, 
if  required,  is  bound  to  advance  money  to 
pay  freight  before  the  goods  are  shipped,  and 
if  he  refuses  so  to  do,  the  vendor  may  treat 
the  contract  as  rescinded.  Hartje  v.  Collins, 
46  Pa.  St.  268. 

Delivery  at  more  distant  point. — A  pro- 
vision in  a  contract  that  the  purchaser  might 
elect  to  have  the  property  delivered  at  a 
more  distant  place  than  that  first  specified 
in  the  contract,  and  that  in  such  case  the 
purchaser  should  pay  "the  additional  cost 
of  delivery "  arising  from  the  change,  does 
not  bind  the  purchaser  to  pay  anything  ad- 
ditional for  risk  or  loss  incurred  through 
the  change,  but  only  for  the  additional  cost. 
Wormer  v.  U.  S.,  1  Ct.  CI.  212. 

26.  Sheffield  Furnace  Co.  v.  Hull  Coal,  etc., 
Co.,  101  Ala.  446,  14  So.  672,  holding  that 
the  court  will  take  judicial  notice  of  this 
fact. 

27.  Knapp  Electrical  Works  v.  New  York 
Insulated  Wire  Co.,  157  111.  456,  42  N.  E. 
147  [affirming  57  111.  App.  82].  See  also 
Rose  V.  Weinberger,  108  Ga.  533,  34  S.  E. 
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28,  75  Am.  St.  Rep.  73;  Burton,  etc.,  Co.  v. 
London  St.  R.  Co.,  7  Ont.  L.  Rep.  717. 

28.  Fogel  V.  Brubaker,  122  Pa.  St.  7,  15 
Atl.  692,  holding  that  where  goods  are 
shipped  f.  o.  b.  at  place  of  shipment  and  on 
arrival  they  are  found  not  to  be  according 
to  the  contract,  and  are  refused  by  the  buyer, 
the  seller  is  liable  for  the  freight  and  other 
expenses  incident  to  their  shipment  and  re- 
turn. 

29.  Sheffield  Furnace  Co.  v.  Hull  Coal,  etc., 
Co.,  101  Ala.  446,  14  So.  672. 

30.  Ascherson  V:  Bethlehem  Iron  Co.,  161 
Pa.  St.  63,  28  Atl.  1011  [affirming  2  Pa.  Dist. 
597]. 

31.  See  Ascherson  r.  Bethlehem  Iron  Co., 
161  Pa.  St.  63,  28  Atl.  1011  [affirming  2  Pa. 
Dist.  597]. 

32.  Ascherson  v.  Bethlehem  Iron  Co.,  161 
Pa.  St.  63,  28  Atl.  1011  [affirming  2  Pa. 
Dist.  597]  ;  Ennis  v.  Pennsylvania  Steel  Co., 
154  Pa.  St.  138,  26  Atl.  362;  Pottsville  Iron, 
etc.,  Co.  V.  Ascherson,  58  Fed.  319,  7  C.  C.  A. 
246.  But  see  Earnshaw  V.  McHose,  56  Fed. 
606,  6  C.  C.  A.  51  [affirming  48  Fed.  589]. 

.  33.  Ennis  v.  Pennsylvania  Steel  Co.,  154 
Pa.  St.  138,  26  Atl.  362. 

34.  Lovering  V:  Buck  Mountain  Coal  Co., 
54  Pa.  St.  291. 

35.  Sheffield  Furnace  Co.  v.  Hull  Coal,  etc., 
Co.,  101  Ala.  446,  14  So.  672,  holding  that 
where  the  price  is  based  upon  a  specified 
freight  rate  to  be  paid  by  the  seller,  with  a 
provision  that  in  case  of  an  advance  in  rates 
the  buyer  is  given  the  option  of  taking  the 
goods  at  the  advanced  rate  or  canceling  the 
contract,  unless  the  seller  shall  elect  to  pay 
the  same,  the  buyer  is  not  entitled  to  a  re- 
duction in  price  because  of  a  reduction  in 
rates. 

36.  Robert  Buist  Co.  v.  Lancaster  Mer- 
cantile Co:,  73  S.  C.  48,  52  S.  E.  789. 
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deuce  of  an  agreement  on  the  part  of  the  seller  to  pay  it.^^  Where  the  seller 
guarantees  that  the  freight  will  not  exceed  a  certain  amount,  the  purchaser  is 
not  obliged  to  take  the  goods  if  the  amount  is  larger  than  that  stipulated, and 
where  the  goods  are  not  according  to  the  contract  and  the  purchaser  refuses  to 
receive  them,  he  is  entitled  to  reimbursement  for  any  freight  paid  or  advanced 
by  him.^^  Where  the  place  of  delivery  is  changed  at  the  instance  of  the  buyer, 
he  is  liable  for  any  additional  freight  charges  due  to  such  change.^ 

4.  Customs  Duties.  Where  goods  are  sold  which  are  to  be  shipped  and  are 
subject  to  duty,  the  liability  of  the  seller  or  purchaser  therefor  depends  upon 
the  terms  of  the  contract,^^  or  its  proper  construction  if  the  provisions  as  to  duties 
are  not  clear. If  the  contract  is  silent  upon  this  point  it  will  be  construed  as 
having  been  made  with  reference  to  the  prevailing  custom  of  the  trade,^^  but 
evidence  of  a  custom  as  to  such  duties  is  not  admissible  to  contradict  or  vary  any 
express  provisions  of  the  contract. If  the  goods  are  sold  to  be  delivered  free 
of  charge,  the  seller  and  not  the  purchaser  is  liable  for  the  duty,^^  and  if  paid  by 
the  buyer  in  order  to  obtain  possession,  he  may  deduct  the  amount  so  paid  from 
the  purchase-money  due  to  the  seller.^''  If  the  duty,  although  formally  paid  by 
the  seller,  is  under  the  contract  to  be  paid  by  the  purchaser,  the  latter  may  recover 
back  an  amount  advanced  or  paid  to  the  seller  in  excess  of  that  actually  paid  by 
the  latter  as  dut}^*^  Where  the  contract  merely  provides  as  to  which  party 
shaU  pay  the  duty,  it  will  be  construed  as  an  agreement  to  pay  whatever  the  duty 
may  be  at  the  time  of  dehvery,^^  and  a  change  in  the  rate  of  duty  between  the 
date  of  the  contract  and  time  of  dehvery  will  not  affect  the  contract  price,^^  unless 
it  is  otherwise  provided  by  the  contract,^*^  or  by  statute.^^ 


37.  Robert  Buist  Co.  v.  Lancaster  Mer- 
cantile Co.,  73  S.  C.  48,  52  S.  E.  789  (hold- 
ing further  that  a  payment  by  the  purchaser 
of  the  freight  on  a  portion  of  the  goods  when 
received  does  not  estop  him  to  deny  any  lia- 
bility for  the  freight  on  the  balance  of  the 
bill)  ;  Robert  Buist  Co.  v.  Lancaster  Mer- 
cantile Co.,  68  S.  C.  523,  47  S.  E.  978. 

38.  Fobes  v.  Branson,  81  N.  C.  256,  hold- 
ing, however,  that  it  is  the  duty  of  the  pur- 
chaser to  act  promptly  in  notifying  the  seller 
of  his  refusal,  and  that  if  the  seller  offers 
to  reduce  the  price  in  accordance  with  the 
increased  rate  the  purchaser  will  be  liable 
on  the  contract  if  he  neither  declines  to  take 
the  goods  nor  to  accept  the  proposed  re- 
duction. 

39.  Barnett  V.  Terry,  42  Ga.  283;  Colum- 
bian Nat.  Bank  v.  White,  65  Mo.  App.  677, 
each  holding  that  if  the  seller  refuses  to 
take  back  the  goods  and  reimburse  the  buyer 
for  freight  paid,  the  latter  may  sell  the 
goods  and  repay  himself  out  of  the  proceeds. 

40.  Symmers  v.  Livingstone,  10  Ont.  App. 
355. 

41.  Withers  v.  Moore,  140  Cal.  591,  74 
Pac.  159,  (1903)  71  Pac.  697. 

42.  Solomon  Tobacco  Co.  v.  Cohen,  184 
N.  Y.  308,  77  N.  E.  257  Ireversing  95  N.  Y. 
App.  Div.  297,  88  N.  Y.  Suppl.  641]  ;  Asher 
V.  Abenheim,  83  Hun  (N.  Y.)  34,  31  N.  Y. 
Suppl.  514;  Wilson  v.  Mason,  38  U.  C.  Q.  B. 
14. 

43.  Brown  v.  Browne,  9  U.  C.  Q.  B.  312. 

44.  Withers  v.  Moore,  140  Cal.  591,  74 
Pac.  159,  (1903)  71  Pac.  697. 

45.  Withers  v.  Moore,  140  Cal.  591,  74 
Pac.  159;  Fitch  v.  Archibald,  29  N.  J.  L. 
160. 

46.  Fitch  f.  Archibald,  29  N.  J.  L.  160. 


47.  Solomon  Tobacco  Co.  v.  Cohen,  184 
N.  Y.  308,  77  N.  E.  257  [reversing  95  N.  Y. 
App.  Div.  297,  88  N.  Y.  Suppl.  641]  (where 
there  was  an  error  in  the  original  appraisal 
which  was  subsequently  corrected  and  the 
amount  of  the  reduction  refunded  by  the 
government  to  the  seller)  ;  Asher  v.  Aben- 
heim, 83  Hun  (N.  Y.)  34,  31  N.  Y.  Suppl. 
514  (where  the  seller  misrepresented  the 
amount  of  the  duty)  ;  Asher  v.  Abenheim, 
19  Misc.  (N.  Y.)  282,  43  N.  Y.  Suppl.  69 
[affirmed  in  31  N.  Y.  App.  Div.  623,  52  N.  Y. 
Suppl.  270]. 

48.  Withers  v,  Moore,  140  Cal.  591,  74 
Pac.  159,  71  Pac.  697. 

49.  Withers  v.  Moore,  140  Cal.  591,  74 
Pac.  159,  71  Pac.  697,  holding  that  where 
the  contract  provided  that  the  seller  should 
pay  the  duty,  the  purchaser  could  not  claim 
any  reduction  in  the  contract  price  by  reason 
of  a  reduction  in  the  amount  of  duty  prior 
to  a  delivery  of  the  goods. 

50.  Detrick  v.  Balfour,  8  Fed.  468,  7  Sawy. 
348,  holding,  however,  that  where  the  con- 
tract provides  that  any  change  in  duties 
shall  be  for  or  against  the  purchaser,  the 
words  "  change  in  duties  "  refer  only  to  those 
in  the  rate  of  duty  by  authority  of  congress 
and  not  to  a  difi'erence  in  the  amount  of 
duty  due  to  differences  in  the  rate  of  ex- 
change of  foreign  money. 

51.  Babbett  v.  Young,  51  N.  Y.  238  [affirm- 
ing 51  Barb.  466]  (holding  that  under  the 
act  of  congress  of  June  30,  1864,  providing 
that  any  person  who  shall  have  made  a  con- 
tract prior  to  the  passage  of  the  act  for 
the  delivery  of  manufactured  articles  is  au- 
thorized to  add  to  the  contract  price  any  duty 
subsequently  imposed,  and  sue  for  and  re- 
cover the  same,  a  person  so  contracting  may 
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D.  Conditions  and  Covenants  —  l.  In  General.  In  determining  whether 
particular  provisions  of  a  contract  of  sale  are  to  be  considered  as  conditions, 
the  intention  of  the  parties  as  gathered  from  the  contract  as  a  whole  must  govern,^^ 
and  in  construing  such  provisions  the  distinction  must  be  observed  between 
conditions  of  sale  and  mere  matters  of  description/^  or  mere  representations,^^ 
and  also  between  conditions  and  covenants.^^  If  the  contract  does  contain  a 
condition  it  must  be  so  construed  as  to  give  effect  to  the  intention  of  the  parties. 
If  the  language  used  is  unambiguous  it  must  be  held  to  express  such  intention ; 
but  if  not  the  intention  must  be  determined  according  to  the  ordinary  rules  of 
construction,^^  and  while  a  condition  will  ordinarily  be  construed  most  strongly 
against  the  party  who  stipulates,^^  yet  it  will  be  given  a  reasonable  construction  ^ 
in  view  of  the  usages  of  the  trade  to  which  the  contract  is  incident,  and  will 
not  be  extended  beyond  the  plain  language  of  the  contract. Conditions  may, 
however,  be  implied  when  the  circumstances  of  the  transaction  seem  to  require 
it  and  the  language  of  the  contract  will  justify  it.^^ 


add  an  increase  of  duty  to  the  contract  price 
and  sue  for  and  recover  the  same  without 
having  himself  first  paid  in)  ;  Anspach 
Heft,  57  Pa.  St.  326  (holding  that  under 
the  act  of  congress  of  June  30.  1864,  the 
seller  is  authorized  to  add  the  increased  duty 
to  the  contract  price,  although  under  the 
contract  the  goods  should  have  been  delivered 
prior  to  the  passage  of  the  act,  if  the  pur- 
chaser accepted  their  delivery  after  the  pas- 
sage of  the  act  in  fulfilment  of  the  contract). 

52.  Scott  V.  Baber,  13  Ala.  182;  Officer 
f.  Sims,  2  Heisk.  (Tenn.)  501;  Gattorno  f. 
Adams,  12  C.  B.  N.  S.  560,  104  E.  C.  L.  560. 
See  also  Bartlett  f.  Jewett,  98  Ind.  206. 

53.  Corrigan  t.  Coney  Island  Jockey  Club, 
61  N.  Y.  Super.  Ct.  393,  20  N.  Y.  Suppl. 
437  [reversing  15  N.  Y.  Suppl.  705].  See 
also  Callender  Insulating,  etc.,  Co.  i\  Badger, 
30  111.  App.  314. 

54.  Redlands  Orange  Growers  Assoc.  v. 
Gorman,  76  Mo.  App.  184. 

55.  Hale  v.  Finch,  104  U.  S.  261,  26  L.  ed. 
732  [affirming  1  Wash.  Terr.  566],  holding 
that  where  a  steamboat  is  sold  and  the  con- 
tract provides  that  it  "  is  upon  this  express 
condition "  that  it  shall  not  be  used  upon 
a  certain  route  of  travel  within  a  certain 
time,  such  provision  is  a  condition  and  not 
a  covenant. 

Covenants  generally  see  CovEiirANTS,  11 
Cyc.  1035. 

56.  Osborn  v.  Jernegan,  126  Mass.  362; 
Piano  Mfg.  Co.  v.  Ellis,  68  Mich.  101,  35 
N.  W.  84i. 

Construction  as  to  nature  of  condition  see 
infra,  III,  D,  2. 

57.  Piano  Mfg.  Co.  v.  Ellis,  68  Mich.  101, 
35  N.  W.  841. 

58.  Piano  Mfg.  Co.  v.  Ellis,  68  Mich.  101, 
35  N.  W.  841. 

Particular  provisions  construed. — Where  de- 
fendant agreed  to  sell  to  plaintiff  all  of  cer- 
tain machines  which  it  should  manufacture, 
and  sell  to  no  other  person,  provided  plain- 
tiff should  purchase  all  that  it  should  make, 
and  agreed  to  deliver  at  least  two  machines 
per  month,  and  that,  if  it  failed  for  three 
consecutive  months  to  deliver  this  number, 
plaintiff  might  have  such  machines  built  by 
some  other  responsible  concern,  it  was  held 
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that  plaintiff  could  hold  defendant  to  its 
agreement  not  to  sell  to  any  one  else,  and 
also  upon  failure  of  defendant  to  furnish  the 
machines  could  procure  them  to  be  made  else- 
where. Myers  v.  Steel  Mach.  Co.,  67  N.  J. 
Eq.  300,  57  Atl.  1080  [affirmed  in  68  N.  J. 
Eq.  795,  64  Atl.  746]. 

59.  Scott  f.  Baber,  13  Ala.  182;  Hale  v. 
Rawson,  4  C.  B.  N.  S.  85,  4  Jur.  N.  S.  363, 
27  L.  J.  C.  P.  189,  6  Wkly.  Rep.  339,  93 
E.  C.  L.  85. 

Strict  construction. — A  sale  of  goods  "  to 
be  delivered  on  safe  arrival  of "  a  certain 
vessel  imposes  on  the  seller  an  absolute  obli- 
gation to  deliver  if  the  vessel  arrives,  al- 
though she  does  not  bring  the  goods.  Hale 
r.  Rawson,  4  C.  B.  N.  S.  85,  4  Jur.  N.  S. 
363,  27  L.  J.  C.  P.  189,  6  Wkly.  Rep.  339, 
93  E.  C.  L.  8'5.  When  a  contract  for  the 
sale  of  a  machine  stipulated  that  it  should 
"  do  good  work  and  give  satisfaction,"  these 
conditions  were  to  be  construed  as  independ- 
ent of  each  other  so  that  unless  the  machine 
gave  satisfaction  to  the  buyer  as  well  as  did 
good  work  the  buyer  was  not  liable  for  the 
price.  Piano  Mfg.  Co.  v.  Ellis,  68  Mich.  101, 
35  N.  W.  841. 

60.  Davis  v.  Alpha  Portland  Cement  Co., 
134  Fed.  274  [affirmed  in  142  Fed.  74,  73 
C.  C.  A.  338].  See  also  Garvin  v.  Monte- 
negro-Riehm  Music  Co.,  104  S.  W.  964,  31 
Ky.  L.  Rep.  1182. 

61.  lasigi  f.  Rosenstein,  3  N.  Y.  App.  Div. 
500,  38  N.  Y.  Suppl.  354  [affirmed  in  158 
N.  Y.  678,  25  N.  E.  1124]. 

"  62.  lasigi  v.  Rosenstein,  141  N.  Y.  414,  36 
N.  E.  509  [reversing  65  Hun  591,  20  N.  Y. 
Suppl.  491]  (holding  that  a  provision  that 
goods  shall  be  shipped  from  a  certain  place 
by  a  certain  vessel  does  not  require  that  they 
shall  arrive  at  their  destination  by  the  same 
vessel,  or  prevent  them  from  being  trans- 
ferred from  such  vessel  to  another  at  an 
intermediate  point,  in  accordance  with  the 
custom  prevailing  in  regard  to  shipments 
from  the  original  point  of  shipment)  ;  Con- 
sumers' Ice  Co.  V.  Jennings,  100  Va.  719,  42 
S.  E.  879;  Smyth  V.  Schilizzi,  4  Wkly.  Rep. 
460. 

63.  Durrive  v.  Frere,  11  La.  374  (holding 
that  such  conditions  will  be  implied  as  neces- 
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Nature  of  Condition  —  a.  In  General.  The  nature  of  conditions  in  con- 
tracts of  sale,  whether  conditions  precedent,  concurrent,  dependent,  or  independ- 
ent, depends  upon  the  intention  of  the  parties,  and  in  construing  such  provisions 
technical  words  should  give  way  to  such  intention.®^  A  stipulation  may  be  a 
condition  precedent  in  the  sense  that  the  contingency  must  happen  prior  to  the 
existence  of  any  contract,^®  or  be  performed  before  there  is  a  complete  contract 
of  sale,^^  or  transfer  of  title;  ®^  or  it  may  be  a  condition  subsequent,  the  non- 
performance of  which  will  defeat  a  title  which  is  passed.^®  So  also  conditions 
of  the  contract  may  be  concurrent,  or  they  may  be  either  dependent  or  independ- 
ent."^ A  condition  may  also  be  of  a  suspensory  character  as  in  the  case  of  a  sale 
of  goods  to  be  accepted  and  paid  for  if  satisfactory,^^  or  where  the  sale  is  made 
subject  to  a  subsequent  ascertainment  of  some  fact  not  known  to  the  parties 
at  the  time.'^^ 

b.  Conditions  Precedent,  Subsequent,  or  Concurrent.  Whether  a  condition 
is  precedent  or  subsequent  depends  upon  the  intention  of  the  parties  as  shown 
by  the  terms  and  proper  construction  of  the  contract."^*  The  condition  will  be 
construed  as  a  condition  precedent  if  the  act  stipulated  for  must  be  performed 
before  performance  can  be  required  from  the  other  party, or  if  the  stipulations 
are  mutual  and  go  to  the  whole  consideration  of  the  contract,    or  are  of  the  very 


sarily  result  from  the  facts  stated,  and  that 
if  in  selling  certain  goods  the  seller  states 
that  he  has  previously  given  an  agent  in  a 
difi'erent  place  authority  to  sell  them,  the 
sale  is  conditional  upon  the  agent  not  hav- 
ing already  sold  the  goods)  ;  Reitz's  Appeal, 
64  Pa.  St.  162. 

Implied  conditions. —  Where  a  written  con- 
tract signed  by  both  parties  provides  that 
the  seller  for  and  in  consideration  of  "  the 
following  covenants  "  to  be  kept  by  the  buyer 
agrees  to  sell  and  deliver  to  the  buyer  a  cer- 
tain amount  of  oil  at  specified  prices,  a 
covenant  on  the  part  of  the  buyer  to  pur- 
chase such  oil  will  be  implied.  King-Key- 
stone Oil  Co.  V.  San  Francisco  Brick  Co.,  148 
Cal.  87,  82  Pac.  849.  A  contract  for  the  sale 
of  a  cargo  to  be  shipped  by  a  certain  steamer 
at  a  certain  time  and  place,  and  providing 
for  its  cancellation  in  case  of  prohibition 
of  export,  blockade,  or  hostilities  preventing 
shipment,  is  subject  to  the  implied  condition 
that  the  steamer  shall  at  the  specified  time 
be  in  existence  as  a  carjs'o-carrying  vessel. 
Nickoll  V.  Ashton,  [190 if  2  K.  B.  126,  9 
Aspin.  209,  6  Com.  Cas.  151,  84  L.  T.  Pep. 
N.  S.  804,  70  L.  J.  K.  B.  600,  17  T.  L.  P. 
467,  49  Wkly.  Pep.  513.  Under  a  contract 
to  sell  hemp  in  stacks  when  it  shall  be  suit- 
able for  stacking,  the  contract  implies  that 
the  seller  shall  care  for  the  hemp  in  the 
customary  manner,  and  he  is  bound  to  shock, 
take  care  of,  and  stack  it  in  a  careful  man- 
ner, although  the  contract  does  not  expressly 
require  it.  Summers  Fiber  Co.  v.  VValker, 
10'9  S.  W.  883,  33  Ky.  L.  Pep.  153. 

64.  Officer  v.  Sims,"^  2  Heisk.  (Tenn.)  501. 

65.  Officer  v.  Sims,  2  Heisk.  (Tenn.)  501. 

66.  Peerless  Glass  Co.  v.  Pacific  Crockery, 
etc.,  Co.,  121  Cal.  641,  54  Pac.  101 ;  Machson 
V.  Syrop,  91  N.  Y.  Suppl.  12. 

67.  Equitable  Mfg.  Co.  v.  Cooley,  69  S.  C. 
332,  48  S.  E.  267;  National  Cordage  Co.  v. 
Pearson  Cordage  Co.,  55  Fed.  812.  5  C.  C.  A. 
276. 

68.  Selden  v.  Pringle,  17  Barb.  (N.  Y.)  458. 


69.  Lawrence  v.  Gifford,  17  Pick.  (Mass.) 
366;  Gray  v.  Gardner,  17  Mass.  188;  Burke 
V.  Pollinson,  23  R.  I.  177,  49  Atl.  694;  State 
V.  Milwaukee  Chamber  of  Commerce,  121 
Wis.  110,  98  N.  W.  930. 

70.  See  infra,  III,  D,  2,  b. 

71.  See  infra,  III,  D,  2,  c. 

72.  Phelps  V.  Willard,  16  Pick.  (Mass.) 
29;  Mulcahy  v.  Dieudonne,  103  Minn.  352, 
115  N.  W.  636;  Exhaust  Ventilator  Co.  V. 
Chicago,  etc..  R.  Co.,  66  Wis.  218,  28  N.  W. 
343,  57  Am.  Rep.  257. 

73.  Durrive  v.  Frere,  11  La.  374,  sale  sub- 
ject to  the  condition  that  the  seller's  agent 
in  another's  place,  who  had  been  authorized 
to  sell  the  goods  in  question,  had  not  already 
done  so. 

74.  Maryland  Fertilizing,  etc.,  Co.  t. 
Lorentz,  44  Md.  218;  Selden  v.  Pringle,  17 
Barb.  (N.  Y.)  458. 

There  are  no  precise  technical  words  neces- 
sary to  make  a  condition  precedent  or  sub- 
sequent. The  same  words  may  operate  as  the 
one  or  the  other  according  to  the  nature  of 
the  transaction  and  the  intention  of  the  par- 
ties. Selden  v.  Pringle,  17  Barb.  (K  Y.) 
458. 

75.  Alahama. — Austill  v.  Hieronvmus,  124 
Ala.  376,  27  So.  255. 

California, —  Withers  v.  Moore,  140  Cal. 
591,  74  Pac.  159. 

Georgia. —  Equitable  Mfg.  Co.  r.  J.  B. 
Davis  Co.,  130  Ga.  67,  60  S.  E.  262. 

Indiana. —  Bressler  r.  Kelly,  34  Ind.  App. 
235,  72  N.  E.  613. 

New  York. —  Steinhardt  v.  Bingham.  182 
N.  Y.  326,  75  N.  E.  403  [affi^rminq  90  N.  Y. 
App.  Div.  149,  85  N.  Y.  Suppl.  1044]  ;  Tipton 
V.  Feitner,  20  N.  Y.  423. 

South  CaroJiiia. —  Enuitable  ;Mfg.  Co.  v. 
Cooley,  69  S.  C.  3;V2.  48  S.  E.  267.  ^ 

Yernwnl. —  Lawrence  ?*.  Davey,  28  Vt.  264. 

Uvifed  Sfafcf!. —  Straus  v.  j.  M.  Russell 
Co.,  85  Fed.  589. 

76.  Kniglit  r.  New  Er.o-land  Worsted  Co..  2 
Cush.   (Mass.)  271;  Springfield  Seed  Co.  V. 

[Ill,  D,  2,  b] 


112    [35  Cyc] 


SALES 


essence  of  the  contract;  "  but  ordinarily  a  condition  which  does  not  go  to  or 
constitute  the  entire  consideration  will  not  be  held  to  be  a  condition  precedent.'^ 
Stipulations  as  to  the  time  of  shipment  or  dehvery  are  ordinarily  regarded  as  of 
the  essence  of  the  contract  and  therefore  conditions  precedent  ;  but  this  depends 
upon  the  intention  of  the  parties/*'  and  such  a  stipulation  will  not  be  construed 
as  a  condition  precedent  if  it  appears  from  a  proper  construction  of  the  terms 
used  that  the  parties  did  not  intend  it  to  be  such.^^  The  condition  is  a  condition 
subsequent  if  it  was  the  intention  of  the  parties  that  upon  the  happening  of  such 
condition  the  contract  should  be  extinguished/^  or  the  property  revest  in  the 
seller.  If  the  acts  stipulated  for  are  to  be  performed  at  the  same  time,  the  con- 
ditions are  concurrent/^  as  where  the  contract  stipulates  for  dehvery  and  pay- 
ment to  be  made  on  delivery.  ^'^ 

e.  Dependent  or  Independent  Conditions.  Whether  the  conditions  or  covenants 
of  a  contract  of  sale  are  dependent  or  independent  depends  upon  the  intention 
of  the  parties/®  and  upon  their  nature  and  order  of  performance.*'    The  question 


Walt,  94  Mo.  App.  76,  67  S.  W.  938;  Straus 
V.  J.  M.  Russell  Co.,  85  Fed.  589;  Kingdom 
V.  Cox,  5  C.  B.  522,  12  Jur.  336,  17  L.  J. 
C.  P.  155,  57  E.  C.  L.  522;  Graves  v.  Legg, 
2  C.  L.  E.  1266,  9  Exeli.  709,  23  L.  J.  Exch. 
228 

77.  Steinhardt  v.  Bingham,  182  N.  Y. 
326,  75  N".  E.  403  {affirming  90  N.  Y.  App. 
Div.  149,  85  N.  Y.  Suppl.  1044]  ;  Higgins  V. 
Delaware,  etc.,  R.  Co.,  60  N.  Y.  553;  Hub- 
bard V.  Chapman,  34  N.  Y.  App.  Div.  252,  54 
N.  Y.  Suppl.  527 ;  Watson  v.  Walker,  67  Tex. 
651,  4  S.  W.  576;  Graves  r.  Legg,  2  C.  L.  R. 
1266,  9  Exch.  709,  23  L.  J.  Exch.  228. 

Stipulations  as  to  shipment. —  A  provision 
for  shipment  of  goods  to  be  manufactured  to 
some  place  to  be  designated  is  not  a  condition 
precedent  to  payment,  when  the  contract  pro- 
vides that  the  goods  become  the  buyer's  prop- 
erty on  completion.  Buedingen  Mfg.  Co.  v. 
Roval  Trust  Co.,  90  N.  Y.  App.  Div.  267,  85 
N.^Y.  Suppl.  621  [affirmed  in  181  N.  Y.  563, 
74  N.  E.  1115].  Where,  in  a  contract  for  the 
sale  of  an  intended  shipment  of  goods,  it  is 
stipulated  that  shipment  is  to  be  made  "  by 
sailer  or  sailers "  between  named  dates,  the 
stipulation  as  to  "  sailer  or  sailers,"  and  also 
that  as  to  the  named  dates,  are  conditions 
precedent  of  the  contract.  Ashmore  v.  Cox, 
[1899]  1  Q.  B.  436,  4  Com.  Cas.  48,  68  L.  J. 
Q.  B.  72,  15  T.  L.  R.  55.  Wlien  the  contract 
calls  for  the  shipment  of  a  large  quantity  of 
goods  to  be  made  "  at  the  first  open  water, 
allowing  a  fair  and  reasonable  time  for  the 
arrival  out  of  the  vessel  "  the  furnishing  of  a 
single  vessel  is  not  a  condition  precedent  but 
the  buyer  may  send  several  vessels  to  receive 
■the  goods.  Reade  v.  Meniaeff,  7  C.  B.  152,  18 
L.  J.  C.  P.  145,  62  E.  C.  L.  152;  Meniaeff  v. 
Reade,  7  C.  B.  139,  62  E.  C.  L.  139. 

Name  of  vessel. —  A  stipulation  that  "as 
soon  as  the  seller  knows  the  name  of  the 
vessel  in  which  the  flax  will  be  shipped,  he  is 
to  mention  it  to  the  buyer  "  forms  a  condition 
precedent.  Busk  v.  Spence.  4  Campb.  329; 
Graves  v.  Legg,  2  C.  L.  R.  1266,  9  Exch.  709, 
23  L.  J.  Exch.  228. 

78.  Springfield  Seed  Co.  v.  Walt,  94  Mo. 
App.  76,  67  S.  W.  938. 

79.  Redlands  Orange  Growers'  Assoc.  T. 
Gorman,  76  Mo.  App.  184;  Bidwell  f.  Over- 
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ton,  2'6  Abb.  N.  Cas.  (N.  Y.)  402,  13  N.  Y. 
Suppl.  274;  Bowes  v.  Shand,  2  App.  Cas.  455, 
46  L.  J.  Q.  B.  561,  36  L.  T.  Rep.  N.  S.  857,  25 
Wkly.  Rep.  730;  Ashmore  v.  Cox,  [1899]  1 
Q.  B.  436,  4  Com.  Cas.  48,  68  L.  J.  Q.  B.  72, 
15  T.  L.  R.  55. 

Goods  to  arrive. —  In  an  agreement  for  the 
delivery  of  goods  on  arrival,  to  be  delivered 
"  with  all  convenient  speed,  but  not  to  ex- 
ceed "  a  given  day,  the  arrival  in  time  for  de- 
livery on  that  day  is  a  condition  precedent. 
Alewvn  v.  Pryor,  R.  &  M.  406,  27  Rev.  Rep. 
763,  21  E.  C.  L.  781. 

80.  Redlands  Orange  Growers'  Assoc.  v. 
Gorman,  76  Mo.  App.  184;  Hawes  v.  Law- 
rence, 3  Sandf.  (N.  Y.)  193  [affirmed  in  4 
N".  Y.  345]. 

81.  Hawes  v.  Lawrence,  3  Sandf.  (N.  Y.) 
193  [affirmed  m  4  N.  Y.  345]. 

82.  State  v.  Milwaukee  Chamber  of  Com- 
merce, 121  Wis.  110,  98  N.  W.  930. 

83.  Lawrence  v.  Gifi"ord,  17  Pick.  (Mass.) 
366. 

84.  Catlin  v.  Jones,  52  Oreg.  337,  97  Pac. 
546;  Harris'  Appeal,  9  Pa.  Cas.  233,  12  Atl. 
743;  Perry  v.  Wheeler,  24  Vt.  286;  Liver- 
more  V.  Brauer,  128  Fed.  265,  62  C.  C.  A.  647. 

85.  Stoolfire  v.  Royse,  71  111.  223;  Lester  v. 
Jewett,  11  N.  Y.  453;  Kelley  v.  Upton,  5  Duer 
336;  Keeler  r.  Schmertz,  46  Pa.  St.  135; 
Levering  v.  Phillips,  7  Pa.  St.  387;  Jones  v. 
Marsh,  22  Vt.  144. 

86.  Maryland. —  Maryland  Fertilizing,  etc., 
Co.  V.  Lorentz,  44  Md.  218. 

.  Massachusetts. —  Knight  f.  New  England 
Worsted  Co.,  2  Cush.  271. 

Missouri. —  Springfield  Seed  Co.  P.  Walt,  94 
Mo.  App.  76,  67  S.  W.  938. 

Isleio  York. —  Pearsoll  v.  Frazer,  14  Barb. 
564;  Dox  c.  Dey,  3  Wend.  356. 

Tennessee. —  Officer  v.  Sims,  2  Heisk.  501. 

United  States. —  Straus  v.  J.  M.  Russell  Co., 
85  Fed.  589. 

Conditions  held  dependent  see  Straus  v, 
J.  M.  Russell  Co.,  85  Fed.  589. 

Conditions  held  independent  see  Knight  v. 
New  England  Worsted  Co.,  2  Cush.  (Mass.) 
271;  Pearsoll  v.  Frazer,  14  Barb.  (N.  Y.) 
564;  Evans  v.  Fegely,  67  Pa.  St.  370. 

87.  Knight  r.  New  England  Worsted  Co.,  2 
Cush.  (Mass.)  271. 
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is  frequently  one  of  much  difficulty  to  determine,  and  while  certain  general 
rules  of  construction  have  been  laid  down  as  applicable  to  such  cases/^  it  has 
been  said  that  they  are  of  little  practical  value  and  they  should  never  be  permitted 
to  interfere  with  carrying  into  effect  what  appears  to  have  been  the  real  intention 
of  the  parties.^  Such  covenants  or  conditions  are  dependent  if  the  obligation 
to  perform  the  one  is  made  to  depend  upon  the  performance  of  the  other/^  or 
where  in  the  case  of  mutual  covenants  or  conditions  they  go  to  the  whole  con- 
sideration on  both  sides;  but  they  are  to  be  regarded  as  independent  if  they  go 
only  to  a  part  of  the  consideration/^  or  if  the  time  of  performance  of  the  one  is 
to  happen  or  may  happen  before  the  time  of  performance  of  the  other/^  or  the 
conditions  are  in  the  nature  of  separate  undertakings,  one  of  which  must  be  per- 
formed regardless  of  the  performance  of  the  other;  '-^^  but  a  condition  may,  accord- 
ing to  the  intention  of  the  parties,  be  a  dependent  condition,  although  it  is  to  be 
performed  in  advance  of  a  performance  by  the  other  party.  If  the  party  to  be 
benefited  by  a  condition  precedent  accepts  a  substantial  part  of  that  which  was 
to  be  performed  in  his  favor  the  condition  becomes  an  independent  agreement, 
for  the  breach  of  which  he  has  only  a  right  to  damages. 

E.  Entire  and  Divisible  Contracts  —  l.  In  General.  The  question  as  to 
whether  a  contract  of  sale  is  entire  or  divisible  has  arisen  in  a  variety  of  ways,^^ 
and  it  seems  that  the  decisions  of  the  courts  as  to  how  such  contracts  should  iDe 
construed  in  particular  cases  have  frequently  been  made  to  depend  somewhat 
upon  the  purpose  for  which  the  question  was  invoked. The  well  settled  rule 
of  construction,  however,  is  that  the  intention  of  the  parties  must  govern/  and 


88.  See  Dox  v.  Dey,  3  Wend.  (N.  Y.) 
356. 

89.  Knight  v.  New  England  Worsted  Co.,  2 
Cush.  (Mass.)  271;  Springfield  Seed  Co.  v. 
Walt,  94  Mo.  App.  76,  67  S.  W.  938;  Dox  v. 
Dey,  3  Wend.  (N.  Y.)  356;  Officer  v.  Sims,  2 
Heisk.  (Tenn.)  501. 

90.  Straus  v.  J.  M.  Russell  Co.,  85  Fed. 
589. 

91.  Gates  v.  Ryan,  115  Mass.  596;  Officer 
V.  Sims,  2  Heisk.  (Tenn.)  501. 

92.  Knight  v.  New  England  Worsted  Co.,  2 
Cush.  (Mass.)  271. 

93.  Knight  v.  New  England  Worsted  Co.,  2 
Cush.  (Mass.)  271;  Springfield  Seed  Co.  v. 
Walt,  94  Mo.  App.  76,  67  S.  W.  938;  Blads- 
worth  V.  Rosenblatt,  20  Misc.  (N.  Y.)  357,  45 
N.  Y.  Suppl.  931;  Dox  Dey,  3  Wend.  (N.  Y.) 
356. 

Future  sales. —  A  stipulation  in  a  contract 
of  sale  that  the  seller  shall  have  all  future 
orders  for  such  goods  as  the  buyer  may 
need  is  an  independent  condition.  Magnolia 
Compress  Co.  v.  Smith,  75  Ark.  503,  88  S.  Wi 
563;  Eastern  Counties  R.  Co.  v.  Philipson,  16 
C.  B.  2,  24  L.  J.  C.  P.  140,  81  E.  C.  L.  2. 

Agreement  for  transportation.— ■  Where  a 
contract  to  sell  all  logs  cut  and  ha-uled  to  a 
certain  stream  also  provides  that  the  buyer 
is  to  pay  the  seller  a  specified  amount  for 
driving  the  logs  to  the  point  named,  the  agree- 
ment to  drive  is  independent  of  the  contract 
of  sale,  and  therefore  the  seller  may  recover 
the  value  of  the  logs,  although  they  are  not 
driven  to  the  point  named.  Haynes  v.  Hay- 
ward,  41  Me.  488. 

Stipulation  for  seller's  benefit.— In  a  con- 
tract to  sell  five  hundred  bales  of  cotton,  to 
arrive  in  Liverpool,  a  stipulation,  "The  cot- 
ton to  be  taken  from  the  quay,"  was  an  inde- 
pendent stipulation  for  the  seller's  benefit, 
[8] 


and  not  a  condition  precedent  which  the  pur- 
chaser had  a  right  to  insist  on  being  per- 
formed. Neill  f.  Whitworth,  L.  R.  1  C.  P. 
684,  Harr.  &  R.  832,  12  Jur.  N.  S.  761,  35 
L.  J.  C.  P.  304,  14  L.  T.  Rep.  N.  S.  670,  14 
Wkly.  Rep.  844. 

94.  Dox  r.  Dey,  3  Wend.  (N.  Y.)  356. 

95.  Brehen  v.  O'Donnell,  34  N.  J.  L.  408; 
Bladsworth  i*.  Rosenblatt,  20  Misc.  (N.  Y.) 
357,  45  N.  Y.  Suppl.  931. 

96.  Straus  v.  J.  M.  Russell  Co.,  85  Fed. 
589. 

97.  Brown  f.  Ellis,  103  Ky.  303,  45  S.  W^ 
94,  19  Ky.  L.  Rep.  2023;  Maryland  Fertiliz- 
ing, etc.,  Co.  V.  Lorentz,  44  Md.  218;  Young 
Bros.  Mach.  Co.  f.  Young,  111  Mich.  118,  69 
N.  W.  152;  Lewis  v.  Weldon,  3  Rand.  (Va.) 
71. 

98.  Potsdamer  v.  Kruse,  57  Minn.  193,  58 
N.  W.  983. 

99.  Potsdamer  v.  Kruse,  57  Minn.  193,  58 
N.  W.  983. 

1.  Georgia. —  Main  v.  Simmons,  2  Ga.  App. 
821,  59  S.  E.  85. 

Illinois. — ^  Morris  v.  Wibaux,  159  111.  627, 
43  N.  E.  837. 

loioa. —  Aultman,  etc.,  Co.  V.  Lawson,  100 
Iowa  569,  69  N.  W.  865. 

Maryland. —  Canton  Lumber  Co.  v.  Liller, 
107  Md.  146,  68  Atl.  500 ;  Maryland  Fertiliz- 
ing, etc.,  Co.  V.  Lorentz,  44  Md.  218. 

Massachusetts. —  Barlow  Mfg.  Co.  v.  Stone, 
200  Mass.  158,  86  N.  E.  306. 

Neiv  Hampshire, —  Holmes  V.  Gregg,  66 
N.  H.  621,  28  Atl.  17. 

New  Jersey. —  Thompson  v.  Conover,  30 
N.  J.  L.  329. 

North  Carolina. —  Wooten  r.  Walters,  110 
N.  C.  251,  14  S.  E.  734,  736. 

Oregon. — ■  Oliver  r.  Oregon  Sugar  Co.,  42 
Oreg.  276,  70  Pac.  902. 
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this  must  be  ascertained  by  the  ordinary  rules  of  construction,^  considering  not 
only  the  language  of  the  contract,^  but  also,  in  cases  of  uncertainty,  the  subject- 
matter,  situation  of  the  parties,  and  circumstances  surrounding  the  transaction.* 
The  question  does  not  depend  solely  or  necessarily  upon  the  nature  of  the  subject- 
matter  of  the  sale,^  its  divisibility,^  or  the  multiplicity  of  the  articles  or  items 
composing  it.'^  In  arriving  at  the  intention  of  the  parties  the  nature  of  the  subject- 
matter  is  to  be  considered,^  and  also  the  nature  of  the  consideration;  ^  but  the 
fact  that  the  subject-matter  is  divisible  does  not  render  the  contract  divisible 
if  it  otherwise  appears  that  the  parties  intended  it  to  be  entire/*^  The  construc- 
tion which  the  parties  themselves  have  put  upon  the  contract  must  also  be  con- 
sidered," and  if  by  their  conduct  they  have  put  a  particular  construction  upon  it 
as  being  entire  or  as  being  divisible,  such  construction  will  ordinarily  be  adopted 
and  enforced. The  contract  may  be  entire,  although  consisting  of  separate 
orders  if  they  are  all  accepted  together;  and  conversely  the  contract,  although 
consisting  of  a  single  writing,  may  be  divisible  as  to  the  separate  articles  or  items 
included  therein.^*  A  general  agreement  between  a  buyer  and  seller  that  all 
goods  are  to  be  paid  for  within  a  certain  date  after  dehvery  does  not  constitute 
an  entire  contract  so  as  to  prevent  each  order  separately  negotiated  between 
them  from  being  an  independent  contract. 

2.  Nature  of  Subject-Matter  —  a.  In  General.  If  the  subject-matter  of  the 
sale  is  regarded  by  the  parties  as  being  in  the  nature  of  one  entire  thing,^®  or  the 
sale  is  of  a  specified  quantity  or  amount,  the  contract  is  entire,  although  such 
goods  consist  of  separate  lots,  parcels,  or  packages,^^  and  are  priced  separately 


Pennsylvania. —  Shinn  v.  Bodine,  60  Pa.  St. 
182,  100  Am.  Dec.  560. 

2.  Aultman,  etc.,  Co.  v.  Lawaon,  100  Iowa 
569,  69  N.  W.  865;  Canton  Lumber  Co.  v. 
Liller,  107  Md.  146,  6S  Atl.  500;  Tipton  v. 
Feitner,  20  N.  Y.  423;  Oliver  v.  Oregon  Sugar 
Co.,  42  Oreg.  276,  70  Pac.  902. 

No  precise  rule  can  be  laid  down  by  which 
the  question  whether  the  contract  in  any  par- 
liicular  case  is  entire  or  divisible  can  be  de- 
termined, as  it  depends  upon  the  intention  of 
the  parties  to  be  ascertained  by  the  ordinary 
rules  of  construction.  Aultman,  etc.,  Co.  V. 
Lawson,  100  Iowa  569,  69  N.  W.  865. 

3.  Aultman,  etc.,  Co.  v.  Lawson,  100  Iowa 
569,  69  N.  W.  865 ;  Thompson  v.  Conover,  30 
N,  J.  L.  329;  Tipton  v.  Feitner,  20  N.  Y. 
423;  Oliver  v.  Oregon  Sugar  Co.,  42  Oreg. 
276,  70  Pac.  902. 

4.  Aultman,  etc.,  Co.  v.  Lawson,  100  Iowa 
569,  69  N.  W.  865;  Canton  Lumber  Co.  v. 
Liller,  107  Md.  146,  68  Atl.  500;  Tipton  v. 
Feitner,  20  N.  Y.  423 ;  Oliver  v.  Oregon  Sugar 
Co.,  42  Oreg.  276,  70  Pac.  902. 

Sale  of  business. —  The  delivery  of  a  check 
by  the  purchaser  of  a  business  and  the  exe- 
cution by  the  seller  of  an  agreement  not  to 
again  engage  in  that  business  for  a  specified 
time  at  the  place  of  sale  are  parts  of  the 
same  transaction,  constituting  a  sale  of  such 
business,  and  must  be  so  treated  where  both 
acts  were  done  at  the  same  time  and  place 
notwithstanding  a  few  moments  may  have 
intervened  between  them.  Skaggs  V.  Simpson, 
110  S.  W.  251,  33  Ky.  L.  Rep.  410. 

5.  Clark  v.  Baker,  5  Mete.  (Mass.)  452; 
Rugg  V.  Moore,  110  Pa.  St.  236,  1  Atl.  320. 

6.  Morris  v.  Wibaux,  159  111.  627,  43  N.  E. 
837;  Mansfield  v.  Trigg,  113  Mass.  350;  Kein 
r.  Tupper,  42  How.  Pr.  (N.  Y.)  437;  Shinn  v. 
Bodine,  60  Pa.  St.  182,  100  Am.  Dec.  560. 
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7.  Clark  v.  Baker,  5  Mete.  (Mass.)  452; 
Rugg  V.  Moore,  110  Pa.  St.  236,  1  Atl.  320. 

8.  Morris  f.  Wibaux,  159  111.  627,  43  N.  E. 
827;  Shinn  v.  Bodine,  60  Pa.  St.  182,  100 
Am.  Dec.  560. 

Nature  of  subject-matter  see  infra,  III, 
E,  2. 

9.  Rugg  V.  Moore,  110  Pa.  St.  236,  1  Atl. 
320. 

Nature  of  consideration  see  infra,  III,  E,  3. 

10.  Morris  v.  Wibaux,  159  111.  627,  43  N.  E. 
837;  Shinn  v.  Bodine,  60  Pa.  St.  182,  100 
Am.  Dec.  560. 

11.  Morris  V.  Wibaux,  159  111.  627,  43 
N.  E.  837. 

12.  Goodwin  v.  Merrill,  13  Wis.  658. 

13.  Jordan  v.  Patterson,  67  Conn.  473,  35 
Atl.  521. 

14.  Tipton  V.  Feitner,  20  N.  Y.  423; 
Wooten  r.  Walters,  110  N.  C.  251,  14  S.  E. 
734,  736;  Loomis  v.  Eagle  Bank,  10  Ohio  St. 
327. 

15.  R.  C.  Bowers  Granite  Co.  v.  Farrell,  66 
Vt.  314,  29  Atl.  491. 

-16.  Barrow  v.  Penick,  110  La.  572,  34  So. 
691,  sale  of  an  entire  crop  of  molasses  at  so 
much  per  gallon. 

17.  Alabama. —  Batre  v.  Simpson,  4  Ala. 
305,  specified  number  of  bales  of  cotton. 

Arkansas. —  Jackson  v.  Jones,  22  Ark.  158, 
specified  number  of  bushels  of  corn. 

Massachusetts. —  FuUam  v.  Wright,  etc., 
Wire  Cloth  Co.,  196  Mass.  474,  82  N.  E. 
711,  specified  number  of  cords  of  wood. 

'NeiD  York. —  Baker  v.  Higgins,  21  N.  Y. 
397,  specified  number  of  brick. 

Pennsylvania. —  Shinn  v.  Bodine,  60  Pa.  St. 
182,  100  Am.  Dec.  560,  specified  number  of 
tons  of  coal. 

18.  Converse  v.  Harzfeldt,  11  111.  App.  173 
lafjfirmed  in  105  III.  534] ;  Mansfield  v.  Trigg, 
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or  according  to  certain  standards  of  weight  or  measurement/^  and' even  the  fact 
that  different  prices  per  pound  are  fixed  by  the  contract  will  not  necessarily 
render  the  contract  divisible."^ 

b.  Distinct  and  Separate  Articles.  If  the  articles  constituting  the  subject- 
matter  of  the  contract  are  entirely  distinct  and  not  in  their  nature  connected 
with  each  other  the  contract  is  generally  construed  as  divisible/^  provided  of 
course  the  consideration  is  divisible  and  can  be  apportioned,^^  the  rule  applied 
in  such  cases  being  that  a  contract  of  sale  of  different  articles  is  not  entire  unless 
the  taking  of  the  whole  is  essential  because  of  the  character  of  the  property,  or 
is  made  so  by  agreement,  or  unless  it  is  of  such  a  nature  that  a  failure  to  obtain  the 
whole  would  materially  affect  the  objects  of  the  purchase.^^    In  accordance  with 


113  Mass.  350;  Morse  i\  Brackett,  98  Mass. 
205;  Gray  r.  Walton,  107  N.  Y,  254,  14  N.  E. 
191;  Pope  r.  Porter,  102  N.  Y.  366,  7  N.  E. 
304;  Nightingale  r.  Eiseman,  50  Hun  (N.  Y.) 
189,  2  N.  Y.  Suppl.  779  \_affirmed  in  121 
K  Y.  288,  24  N.  E.  475]  ;  Corrigan  v.  Shef- 
field, 10  Hun  (N.  Y.)  227;  Reimers  v.  Rid- 
ner,  2  Rob.  (N.  Y. )  11;  Kein  r.  Tupper,  42 
How.  Pr.  (N.  Y.)  437;  Tompkins  r.  Haas,  2 
Pa.  St.  74. 

Goods  at  different  places. —  The  fact  that 
the  various  parcels  are  at  different  places 
does  not  render  the  contract  divisible,  if  they 
are  included  in  one  agreement,  and  there  is 
nothing  to  show  an  intent  to  regard  the  con- 
tract as  divisible.  Bigg  v.  Whisking,  14  C.  B. 
195,  2  C.  L.  R.  617,  78  E.  C.  L.  195. 

19.  Arkansas. —  Jackson  v.  Jones,  22  Ark. 
158. 

Illinois. —  Converse  r.  Harzfeldt,  11  HI. 
App  173. 

Massachusetts. —  Mansfield  v.  Trigg,  113 
Mass.  350;  Morse  r.  Brackett,  98  Mass.  205; 
Clark  V.  Baker,  5  Mete.  452. 

New  York. —  Mount  V.  Lyon,  49  N.  Y. 
552;  Salomon  r.  Corbett,  38  N.  Y.  App.  Div. 
262,  57  N.  Y.  Suppl.  IS;  Reimers  v.  Pidner, 
2  Rob.  11. 

Pennsylvania. —  Shinn  V.  Bodine,  60  Pa.  St. 
182,  100  Am.  Dec.  560. 

England.— Renter  v.  Sala,  4  C.  P.  D.  239, 
48  L.  J.  C.  P.  492,  40  L.  T.  Rep.  N.  S.  476, 
27  Wkly.  Rep.  631. 

The  entirety  of  the  contract  is  not  de- 
stroyed by  the  fact  that  the  subject  of  the 
sale  is  of  such  a  character  as  to  be  divisible 
proportionally  by  weight  or  measure  or  is 
contained  in  packages  of  uniform  quality  and 
value.    Mansfield  v.  Trigg,  113  Mass.  350. 

Number  indefinite. —  If  the  number  is  in- 
definite and  expressed  in  minimum  and  maxi- 
mum limits,  the  contract  is  divisible  above 
the  minimum  limit.  Vaughan  v.  Howe,  20 
Wis.  497. 

20.  Batre  v.  Simpson,  4  Ala.  305  (holding 
that  a  sale  of  a  certain  number  of  bales  of 
cotton  is  entire,  although  the  price  per  pound 
is  to  vary  according  to  classification)  ;  Barker 
V.  Reagan,  4  Heisk.  (Tenn.)  590  (holding 
that  a  sale  of  two  bales  of  cotton  is  an  entire 
contract,  although  each  bale  is  to  be  paid 
for  at  a  different  rate  per  pound  and  in  a 
different  currency) , 

21.  Alaham a. —  Cam^  v.  Dill,  27  Ala.  553. 
Arkansas. —  Duffie  v.  Pratt,  76  Ark.  74,  88 

S.  W.  842. 


California. —  Norris  v.  Harris,  15  Cal. 
226. 

Illinois.— Morris  v.  Wibaux,  159  111.  627, 
43  N.  E.  837  ;  Spring  v.  Slayden-Kirksey 
Woolen  Mills,  106  111.  App.  579. 

Louisiana. —  Montan  v.  Whitley.  12  La. 
Ann.  175;  Andry  v.  Foy,  6  Mart.  689. 

Maryland. —  McCeney  v.  Duvall,  21  Md. 
166. 

Massachusetts. —  A.  K.  Young,  etc.,  Mfg. 
Co.  f.  Wakefield,  121  Mass.  91. 

Minnesota. — ■  McGrath  v.  Cannon,  55  Minn. 
457,  57  N.  W.  150. 

New  York. —  Tipton  v.  Feitner,  20  N.  Y. 
423. 

Texas. —  Streeper  v.  Frieberg,  3  Tex.  App. 
Civ.  Cas.  §  240. 

Utah.—  Tucker  v.  Billing,  3  Utah  82,  5  Pac. 
554. 

Wisconsin. —  Costigan  v.  Hawkins,  22  Wis. 
74,  94  Am.  Dec.  583. 

United  States. —  Kelley  v.  Sibley,  137  Fed. 
586,  69  C.  C.  A.  674;  Saunders  v.  Short,  86 
Fed.  225,  30  C.  C.  A.  462. 

England.—  James  v.  Shore,  1  Stark.  426,  18 
Rev.  Rep.  798. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  173. 

Rule  subject  to  intention  of  parties. —  In 
determining  whether  a  contract  of  sale  is 
entire  or  divisible  the  intention  of  the  parties 
must  control,  regardless  of  the  severable  na- 
ture of  the  subject-matter,  and  while  this  is 
to  be  considered  in  determining  the  intention, 
it  cannot  make  a  contract  divisible  where  it 
is  otherwise  shown  that  the  parties  intended 
it  to  be  entire.  Morris  v.  Wibaux,  159  111. 
627,  43  N.  E.  837. 

Separable  order. —  Where  a  buyer  orders 
certain  specified  goods  and  states  in  the  order 
that  "  if  you  please  you  can  send  me  at  the 
same  time  "  certain  other  specified  goods,  the 
seller  might  ship  and  recover  for  the  goods 
first  mentioned  without  shipping  the  others, 
but  he  cannot  ship  those  last  mentioned 
which  were  to  be  shipped  "  at  the  same  time  " 
without  also  shipping  those  first  mentioned. 
Virtue  v.  Beacham,  17  N.  Y.  Suppl.  450  [af- 
firmed in  18  N.  Y.  Suppl.  949]. 

22.  Norris  v.  Harris,  15  Cal.  226 ;  Srmonds 
V.  Carr,  1  Campb.  361.  And  see  infra.  III, 
E,'3. 

23.  Norris  r.  Harris,  15  Cal.  226;  Slayden- 
Kirksey  Woolen  Mills  r.  Spring,  116  Til.  App. 
27;  Streeper  r.  Frieberg,  3  Tex.  App.  Civ. 
Cas.  §  240.  See  also  INTcGrath  V  Cannon,  55 
Minn.  457,  57  N.  W.  150. 
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this  distinction  it  is  generally  held  that,  although  the  articles  are  distinct,  the 
contract  is  entire  if  the  proper  use  of  one  is  dependent  on  the  other,^^  as  in  the  case 
of  machines  to  be  used  together,"^  a  set  of  books  deliverable  in  separate  parts  or 
volumes,^^  or  a  suite  of  furniture."  On  the  other  hand,  although  the  articles  are 
of  the  same  general  class,  the  contract  may  be  regarded  as  divisible  in  so  far  as 
it  covers  articles  of  different  kinds,  styles,  or  qualities.^^  If,  however,  the  induce- 
ment to  the  contract  was  the  purchase  of  the  entire  lot,  the  contract  is  entire.^^ 
3.  Nature  of  Consideration.  In  some  cases  it  has  been  held  that  the  character 
of  a  contract  of  sale  as  entire  or  divisible  should  be  determined  chiefly  by  the 
character  of  the  consideration,^^  and  the  rule  has  been  adopted  that  where  the 
sale  is  for  a  gross  price,  that  is,  where  the  consideration  is  entire,  the  contract  is 
entire;  and  conversely,  that  if  the  sale  is  not  for  a  gross  price,  that  is,  if  the  con- 
sideration is  divisible,  the  contract  is  divisible,^^  the  rule  being  that  the  contract 


24.  Philadelphia  Whiting  Co.  i*.  Detroit 
White  Lead  Works,  58  Mich.  29,  24  N.  W. 
881;  Sun  Pub.  Co.  f.  Minnesota  Type  Foun- 
dry Co.,  22  Oreg.  49,  29  Pac.  6. 

25.  Georgia. —  Campbell  v.  Trunnell,  67  Ga. 
518. 

Illinois. —  Kingman  v.  Meeks,  56  111.  App. 
272. 

Maryland. —  Morrison  v.  Baechtold,  93  Md. 
319,  48  Atl.  926. 

Nebraska. —  McCormick  Harvesting  Mach. 
Co.  V.  Courtright,  54  Nebr.  18,  74  N.  W.  418. 

North  Dakota. —  Nichols,  etc.,  Co.  v.  Char- 
lebois,  10  N.  D.  446,  88  N.  W.  80. 

United  States. —  Aultman  v.  McFallon,  11 
Fed.  836. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  173. 
Machines  capable  of  independent  use. —  If 

tlie  machines  are  considered  as  forming  an 
entire  plant,  the  contract  is  entire,  although 
some  of  the  machines  are  also  capable  of  in- 
dependent use.  Inman  Mfg.  Co.  v.  American 
Cereal  Co.,  124  Iowa  737,  100  N.  W.  860. 

Warranty  divisible. —  Where  a  threshing 
outfit  consisting  of  an  engine,  separator, 
weigher,  etc.,  is  bought  as  an  establishment 
under  a  contract  which  contains  specific  war- 
ranties of  each  article,  and  provides  that 
"  the  failure  of  any  part  of  machine  to  fulfill 
its  warranty  shall  not  in  any  way  affect  the 
payment  of  the  purchase  price  of  any  other 
part  or  parts  of  said  establishment,"  the  con- 
tract is  divisible.  Aultman,  etc.,  Co.  v.  Law- 
son,  100  Iowa  569,  69  N.  W.  865. 

26.  Barrie  v.  Jerome,  112  111.  App.  329; 
Barrie  v.  Earle,  143  Mass.  1,  8  N.  E.  639,  58 
Am.  Rep.  126. 

27.  Tobey  Furniture  Co.  v.  Macmasters,  21 
Quebec  Super.  Ct.  336. 

28.  Barlow  Mfg.  Co.  v.  Stone,  200  Mass. 
158,  86  N.  E.  306;  Potsdamer  v.  Kruse,  57 
Minn.  193,  58  N.  W.  983;  Pierson  v.  Crooks, 
115  N.  Y.  539,  22  N.  E.  349,  12  Am.  St.  Rep. 
831  [affirming  42  Hun  571].  See  also  Cohen 
r.  Pemberton,  53  Conn.  221,  2  Atl.  315,  5  Atl. 
682,  55  Am.  Rep.  101. 

29.  Arkansas. —  Jackson  v.  Jones^  22  Ark. 
158. 

California. —  Dabovich  v.  Emeric,  12  Cal. 
171. 

Indiana. —  Smith  v.  Lewis,  40  Ind.  98. 
Missouri. —  Laclede  Constr.  Co.  r.  Tudor 
Iron  Works,  169  Mo.  137,  69  S.  W.  384. 
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Neio  Jersey. —  Thompson  v.  Conover,  30 
N.  J.  L.  329. 

South  Carolina. —  Pratt  V.  Frasier,  72  S.  C. 
368,  51  S.  E.  983. 

30.  Rugg  V.  Moore,  110  Pa.  St.  236,  1  Atl. 
320.    See  also  cases  cited  infra,  notes  31-36. 

31.  California. —  Norris  v.  Harris,  15  Cal. 
226. 

Colorado. —  Campbell  Printing  Press,  etc., 
Co.  V.  Marsh,  20  Colo.  22,  36  Pac.  799. 

Georgia. —  Harden  v.  Lang,  110  Ga.  392,  36 
S.  E.  100;  Bass  v.  Freeman,  36  Ga.  435. 

Massachusetts. —  Clark  v.  Baker,  5  Mete. 
452. 

North  Dakota. —  Nichols,  etc.,  Co.  v.  Char- 
lebois,  10  N.  D.  446,  88  N.  W.  80. 

Oregon. —  Sun  Pub.  Co.  v.  Minnesota  Type 
Foundry  Co.,  22  Oreg.  49,  29  Pac.  6 ;  Scheland 
V.  Erpelding,  6  Oreg.  258;  Banks  v.  Crow,  3 
Oreg.  477. 

Pennsylvania. —  Sidney  School  Furniture 
Co.  V.  Warsaw  Tp.  School  Dist.,  158  Pa.  St. 
35,  27  Atl.  856. 

England. —  Symonds  v.  Carr,  1  Campb.  361. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  175. 

Contra.— Andry  v.  Foy,  6  Mart.  689,  hold- 
ing that  a  sale  of  several  slaves  for  a  gross 
price  was  not  an  entire  contract  as  the  slaves 
did  not  make  up  a  concrete  whole,  and  that 
in  case  some  of  them  were  defective  the  buyer 
was  not  entitled  to  rescind  the  contract  as  to 
all  of  them. 

The  consideration  is  entire  if  there  is  a 
sale  of  a  whole  quantity  at  an  agreed  price, 
although  the  price  is  to  be  paid  in  instal- 
ments. Fullam  V.  Wright,  etc.,  Wire  Cloth 
Co.,  196  Mass.  474,  82  N.  E.  711. 

32.  California. —  Herzog  i;.  Purdy,  119  Cal. 
99,  51  Pac.  27;  Norris  v.  Harris,  15  Cal. 
226. 

Indiana. —  Weil  v.  Stone,  33  Ind.  App.  112, 
69  N.  E.  698,  104  Am.  St.  Rep.  243. 

loioa. — •  Tuttle- Chapman  Coal  Co.  v.  Coal- 
dale  Fuel  Co.,  136  Iowa  382,  113  N.  W.  827. 

Massachusetts. —  A.  K.  Young,  etc.,  Mfg. 
Co.  V.  Wakefield,  121  Mass.  91. 

Michigan. —  Howard  v.  Bellows,  49  Mich. 
620,  14  N.  W.  570. 

Minnesota. —  Potsdamer  v.  Kruse,  57  Minn. 
193,  58  N.  W.  983. 

Missouri. —  Smith  V.  Keith,  etc..  Coal  Co., 
36  Mo.  App.  567. 

Neio  York. —  Pierson  V.  Crooks,  42  Hun  571 


SALES 


[35  Cyc.J  117 


is  divisible  if  the  consideration  is  apportioned  among  the  different  articles,^^ 
and  although  the  consideration  is  stated  at  a  gross  sum,  the  contract  will  be  con- 
strued as  divisible  if  it  appears  that  the  consideration  is  but  the  aggregate  of 
prices  agreed  upon  for  the  chfferent  articles/^  as  for  instance  in  a  sale  of  a  stock  of 
goods  where  each  article  was  separately  valued  and  priced/^  unless  the  different 
articles  are  of  such  character  as  to  be  necessary  to  each  other,  or  it  appears  that 
according  to  the  intention  of  the  parties  the  taking  of  all  or  none  was  of  the  essence 
of  the  contract. 

4,  Delivery  in  Instalments.  The  mere  fact  that  the  articles  sold  are  to  be 
delivered  in  instalments  does  not  of  itself  render  divisible  a  contract  otherwise 
entire.^^  If,  however,  the  goods  are  sold  in  different  parcels  to  be  delivered  and 
paid  for  at  different  times  the  contract  is  divisible,^^  and  it  has  ordinarily  been 
held  that  even  though  the  goods  were  sold  as  an  entire  quantity,  the  contract 
is  divisible  if  they  are  to  be  delivered  and  paid  for  in  separate  instalments.^^ 
The  mere  fact  that  payment  was  not  exacted  on  delivery  of  an  instalment  does 
not  affect  the  rule.^*^  If  payment  is  not  to  be  made  until  all  instalments  are 
delivered  the  contract  is  entire ;    but  if  there  is  no  express  provision  as  to  the 


[affirmed  in  115  N.  Y.  539,  22  N.  E.  349,  12 
Am.  St.  Rep.  831]. 

North  Carolina. —  Wooten  v.  Walters,  110 
N.  C.  251,  14  S.  E.  734,  736. 

Pennsylvania. —  Rugg  v.  Moore,  110  Pa.  St. 
236,  1  Atl.  320. 

Wisconsin. —  Costigan  v.  Hawkins,  22  Wis. 
74,  94  Am.  Dec.  583. 

33.  Herzog  v.  Purdy,  119  Cal.  99,  51  Pac. 
27 ;  Barlow  Mfg.  Co.  i\  Stone,  200  Mass.  158, 
86  N.  E.  306;  A.  K.  Young,  etc.,  Mfg.  Co.  v. 
Wakefield,  121  Mass.  91.  And  see  cases  cited 
supra,  note  32. 

Purpose  of  apportionment. —  Tlie  apportion- 
ment of  the  consideration  which  was  in  fact  a 
gross  sum  merely  for  the  purpose  of  deter- 
mining the  revenue  stamp  required  for  the 
contract  does  not  affect  its  entirety.  Burck- 
hardt  v.  Burckhardt,  36  Ohio  St.  261. 

34.  Aultman,  etc.,  Co.  v.  Lawson,  100  Iowa 
569,  69  N.  W.  865. 

35.  Carleton  v.  Woods,  28  N.  H.  290. 

36.  See  Wooten  v.  Walters,  110  N.  C.  251, 
14  S.  E.  734,  736;  and,  generally,  supra,  III, 
E,  2,  b. 

37.  Massachusetts. — Fullam  v.  Wright,  etc.. 
Wire  Cloth  Co.,  196  Mass.  474,  82  N.  E.  711. 

Missouri. —  Morrison  v.  Leiser,  73  Mo.  App. 
95.  But  see  Smith  v.  Keith,  etc.,  Coal  Co., 
36  Mo.  App.  567. 

Neiv  York. —  Pope  v.  Porter,  102  N.  Y.  366, 
7  N.  E.  304;  Schwartz  v.  Hirsch,  56  Misc. 
618,  107  N.  Y.  Suppl.  796. 

Rhode  Island. — Providence  Coal  Co.  v.  Coxe, 
19  R.  I.  380,  35  Atl.  210. 

Tennessee. —  Ross-Meehan  Foundry  Co.  V. 
Royer  Wheel  Co.,  113  Tenn.  370,  83  S.  W. 
167,  68  L.  R.  A.  829. 

United  States. —  Norrington  v.  Wright,  115 
U.  S.  188,  6  S.  Ct.  12,  29  L.  ed.  366;  L.  Bucki, 
etc..  Lumber  Co.  v.  Atlantic  Lumber  Co.,  109 
Fed.  411,  48  C.  C.  A.  455;  Clark  Wheeling 
Steel  Works,  53  Fed.  494,  3  C.  C.  A.  600. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  174. 

38.  Pope  V.  Porter,  102  N.  Y.  366,  7  N.  E. 
304;  Swift  V.  Opdyke,  43  Barb.  274. 

39.  Alahama. —  Johnson  v.  Allen,  78  Ala. 
387,  56  Am.  Rep.  34. 


Colorado. —  Gomer  v.  McPhee,  2  Colo.  App. 
287,  31  Pac.  119. 

Illinois. —  Morris  v.  Wibaux,  159  111.  627, 
43  N.  E.  837. 

Iowa. —  Tuttle-Chapman  Coal  Co.  v.  Coal- 
dale  Fuel  Co.,  136  Iowa  382,  113  N.  W.  827; 
Iowa  Brick  Mfg.  Co.  v.  Herrick,  126  Iowa 
721,  102  N.  W.  787;  Hansen  v.  Consumers' 
Steam-Heating  Co.,  73  Iowa  77,  34  N.  W. 
495;  Myer  v.  Wheeler,  65  Iowa  390,  21  N.  W. 
692. 

Maryland. —  Maryland  Fertilizing,  etc.,  Co. 
V.  Lorentz,  44  Md.  218. 

Michigan. — ^  Williams  V.  Robb,  104  Mich. 
242,  62  N.  W.  352. 

New  York. —  Swift  v.  Opdyke,  43  Barb.  274 ; 
Deming  v.  Kemp,  4  Sandf .  147 ;  Seymour  r. 
Davis,  2  Sandf.  239;  Bernstein  v.  Hilpolt- 
steiner,  18  Misc.  376,  41  N.  Y.  Suppl.  659; 
Azema  v.  Lewis,  5  N.  Y.  Suppl.  418. 

North  Carolina. —  Indian  Mountain  Jellico 
Coal  Co.  V.  Asheville  Ice,  etc.,  Co.,  134  N.  C. 
574,  47  S.  E.  116. 

Ohio. — ^Loomis  v.  Eagle  Bank,  10  Ohio  St. 
327. 

Pennsylvania. —  McLaughlin  v.  Hess,  164 
Pa.  St.  570,  30  Atl.  491;  Rugg  f.  Moore,  110 
Pa.  St.  236,  1  Atl.  320;  Scott  v.  Kittanning 
Coal  Co.,  89  Pa.  St.  231,  33  Am.  Rep.  753; 
Morgan  v.  McKee,  77  Pa.  St.  228. 

Tennessee. —  Coleman  v.  Hudson,  2  Sneed 
463.  Compare  Ross-Mcehan  Foundry  Co.  v. 
Royer  Wheel  Co.,  113  Tenn.  370,  83  S.  W. 
167,  68  L.  R.  A.  829.  , 

Vermont. —  R.  C.  Bowers  Granite  Co.  v.  Far- 
rell,  66  Vt.  314,  29  Atl.  491;  Mixer  r.  Wil- 
liams, 17  Vt.  457. 

Wisconsin. — Racine  Shoe  Mfg.  Co.  r.  Badger 
Mfg.  Co.,  123  Wis.  94,  100  N.  W.  1044; 
Campbell,  etc.,  Co.  r.  Weisse,  121  Wis.  491, 
99  N.  W.  340;  Sawyer  v.  Chicago,  etc.,  R.  Co., 
22  Wis.  403,  99  Am.  Dec.  49;  Goodwin  v. 
Merrill,  13  Wis.  658. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  174. 

But  see  Norrington  r.  Wright,  115  U.  S. 
188,  6  S.  Ct.  12,  29  L.  ed.  366. 

40.  Stifel  V.  Lynch,  7  Mo.  App.  326. 

41.  Pope  V.  Porter,  102  N.  Y.  366,  7  N.  E. 
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time  of  payment  it  will  be  presumed,  in  the  absence  of  anything  to  indicate  a 
contrary  intention,  that  the  different  instalments  are  to  be  paid  for  as  delivered,*^ 
particularly  where  they  are  made  up  of  articles  of  a  different  character.^^ 

5.  Subsequent  Circumstances,  Agreement,  or  Conduct.  The  character  of  the 
contract  as  entire  or  divisible  may  depend  on  a  contingency,*^  or  may  be  changed 
by  the  subsequent  agreement  of  the  parties  as  to  the  time  of  delivery,*^  or  terms 
of  payment,'*^  or  a  severance  of  the  subject-matter,*^  or  by  their  subsequent 
conduct  in  regard  to  the  performance  of  the  contract.*^  Thus  a  contract  otherwise 
entire  may  be  rendered  divisible  by  the  delivery  and  acceptance  of  a  part  of  the 
goods;  but  the  acceptance  in  such  a  case  must  be  valid,^^  and  unconditional.^^ 
Where  goods  have  been  bought  at  different  times  and  on  different  terms  of  credit, 
the  rendering  of  an  account  for  the  whole  does  not  render  the  contract  entire. 
So  too  if  the  goods  are  to  be  delivered  in  instalments  and  paid  for  as  delivered, 
the  failure  to  exact  payment  on  each  delivery  does  not  render  the  contract 
entire. 

F.  Duration  and  Termination  —  l.  Duration.  In  some  cases  the  duration 
of  contracts  of  sale  must  be  determined  by  the  ordinary  rules  of  construction.^* 
A  contract  to  furnish  goods  at  a  specified  price  which  is  not  limited  as  to  duration 
will  not  be  construed  as  a  perpetual  contract,^^  but  will  be  construed  as  terminable 
at  the  pleasure  of  either  party,^®  upon  notice  to  the  other  party,^^  or  at  least 


304;  Shinn  v.  Bodine,  60  Pa.  St.  182,  100  Am. 
Dec.  560;  Goodwin  f.  Merrill,  13  Wis.  658. 

42.  Tipton  v.  Feitner,  20  N.  Y.  423. 

43.  Tipton  v.  Feitner,  20  N.  Y.  423. 

44.  Reid  v.  Caldwell,  110  Ga.  481,  35  S.  E. 
684. 

45.  Winchester  r.  Newton,  2  Allen  (Mass.) 
492;  Newton  i\  Winchester,  16  Gray  (Mass.) 
208;  Ming  v.  Corbin,  68  Hun  (N.  Y.)  161,  22 
N.  Y.  Suppl.  647  {.affirmed  in  142  N.  Y.  334, 

37  N.  E.  105]. 

46.  Loomis  v.  Eagle  Bank,  10  Ohio  St.  327. 

47.  Mulcahy  r.  Dieudonne,  103  Minn.  352, 
115  N.  W.  63'6. 

48.  Richards  i\  Shaw,  67  111.  222 ;  Roberts 
v.  Beatty,  2  Penr.  &  W.  (Pa.)  63,  21  Am. 
Dec.  410;  Saunders  i\  Short,  86  Fed.  225,  30 
C.  C.  A.  462. 

49.  Illinois.—  Richards  i\  Shaw,  67  111.  222. 
Massachusetts. —  Bowker  v.  Hoj't,  18  Pick. 

555. 

NeiD  York. — ■Talmage  v.  White,  35  N.  Y. 
Super.  Ct.  218. 

Pennsylvania. —  Roberts  v.  Beatty,  2  Penr. 
&  W.  63,  21  Am.  Dec.  410. 

United  States. —  Saunders  v.  Short,  86  Fed. 
225,  30  C.  C.  A.  462. 

England. — Champion  v.  Short,  1  Campb.  53, 
10  Rev.  Rep.  631. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  176. 

50.  Corrigan  i\  Sheffield,  10  Hun  (N.  Y.) 
227. 

51.  Ming  V.  Corbin,  57  Hun  (N.  Y.)  592, 
10  N.  Y.  Suppl.  641,  where  the  acceptance  was 
coupled  with  a  demand  for  the  rest  of  the 
goods. 

52.  Zimmerman  v.  Erhard,  83  N.  Y.  74, 

38  Am.  Rep.  396. 

53.  Stifel  r.  Lynch,  7  Mo.  App.  826. 

54.  See  McCormick  Harvesting  Mach.  Co. 
V.  Jensen,  29  Nebr.  102,  45  N.  W.  160  (hold- 
ing that  a  contract  made  by  plaintiff  to  de- 
liver to  defendant  a  quantity  of  binder  twine 
on  or  before  June  10,  1888,  plaintiff  guaran- 
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teeing  the  prices  named  therein  "  during  the 
season  of  1888,"  is  a  continuing  contract  dur- 
ing the  season  of  1888,  and  plaintiff  is  liable 
for  its  breach  by  failure  to  deliver  twine  in 
July,  the  delivery  having  been  postponed  to 
that  time  at  defendant's  request)  ;  Armour  v. 
Cayuga  Lake  Ice  Line,  16  N.  Y.  Suppl.  26. 

55.  Echols  V.  New  Orleans,  etc.,  R.  Co.,  52 
Miss.  610. 

Limitation  on  renewal. —  Where  a  contract 
for  the  sale  of  bananas  provides  that  it  is  to 
remain  in  force  for  one  year  with  the  privi- 
lege of  renewal  for  another  year,  provided 
the  buyer  does  not  "  advance,  loan,  or  aid 
any  one"  in  the  importation  of  bananas,  the 
proviso  is  a  limitation  on  the  contract  at  the 
end  of  the  renewal  year  and  does  not  render 
it  of  unlimited  duration  so  long  as  plaintiff 
complies  with  its  provisions.  Underbill  v. 
Buckman  Fruit  Co.,  97  Md.  229,  54  Atl.  873. 

56.  Georgia. —  Savannah  Electric  R.  Co.  v. 
Tennessee  Coal,  etc.,  Co.,  98  Ga.  189,  26  S.  E. 
741. 

Maine. —  Cumberland  Bone  Co.  v,  Atwood 
Lead  Co.,  63  Me.  167. 

Mississippi. —  Echols  v.  New  Orleans,  etc., 
R.  Co.,  52  Miss.  610. 

Neiu  York. —  Comora  v.  Mariano,  24  Misc. 
755,  53  N.  Y.  Suppl.  856. 

Texas. —  Bradshaw  v.  Terrell  Foundry,  etc., 
Co.,  (Civ.  App.  1907)  104  S.  W.  509. 

Retraction  of  termination. —  Although  one 
party  has  given  notice  of  a  termination  of  the 
contract,  this  does  not  prevent  him  from  re- 
tracting such  notice  with  the  consent  of  the 
other  party  and  ordering  other  goods  to  be 
delivered  under  the  contract.  Montgomery  v. 
Thompson,  152  Cal.  319,  92  Pac.  866. 

57.  Savannah  Electric  R.  Co.  v.  Tennessee 
Coal,  etc.,  Co.,  98  Ga.  189,  26  S.  E.  741,  hold- 
ing that  such  a  contract,  although  terminable 
at  the  will  of  either  party,  cannot  be  aban- 
doned without  notice,  and  that  it  remains  in 
full  force  until  such  notice  is  given. 
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within  a  reasonable  time.^^  In  contracts  of  sale,  time  is  usually  a  material  and 
essential  element  of  the  contract/'"^  and  if  a  period  is  fixed  during  which  the  con- 
tract is  to  continue,  the  life  of  the  contract  will  be  strictly  limited  to  the 
time  fixed/^  subject,  however,  to  any  right  of  renewal  provided  for  in  the 
contract. 

2.  Termination.  As  above  stated  some  contracts  of  sale  may  be  terminated  at 
the  option  of  one  of  the  parties  upon  notice,  and  others  by  expiration  of  the  time 
]imit  contained  in  the  contract. Such  contracts  may  also  be  terminated  by  the 
happening  of  a  contingency  named  in  the  contract,  or  in  the  case  of  executory 
contracts  by  the  death  of  one  of  the  parties,  where  the  contract  is  personal, 
although  the  rule  is  otherwise  if  the  contract  is  not  personal.  A  contract  for 
the  sale  of  goods  which  the  seller  is  to  manufacture  but  which  does  not  bind  him 
to  manufacture  them  may  be  terminated  by  his  ceasing  to  manufacture  them,®^ 
or  by  the  destruction  of  his  mill  or  factory.      The  termination  of  the  contract 


58.  Echols  V.  New  Orleans,  etc.,  R.  Co.,  52 
Miss.  610,  holding  further  that  what  is  a 
reasonable  time  is  a  question  of  law  for  the 
court,  but  that  the  court  will  consider  the 
facts  and  circumstances  of  the  particular  case 
as  a  basis  of  its  ruling. 

59.  Hull  Coal,  etc.,  Co.  v.  Empire  Coal,  etc., 
Co.,  113  Fed.  256,  51  C.  C.  A.  213. 

60.  Haskell  v.  Avres,  32  Mich.  93 ;  Steagall 
V.  McKellar,  20  Tex.  265 ;  Hull  Coal,  etc.,  Co. 
V.  Empire  Coal,  etc.,  Co.,  113  Fed.  256,  51 
C.  C.  A.  213. 

Effect  of  strike  clause. —  Under  a  contract 
of  sale  for  the  delivery  of  a  certain  amount  of 
goods  in  weekly  instalments  as  manufactured, 
between  certain  specified  dates,  the  contract 
containing  a  strike  clause  providing  that  in 
case  of  a  strike  deliveries  might  iDe  "  sus- 
pended," if  deliveries  are  suspended  by  reason 
of  a  strike  and  in  consequence  the  stipulated 
amount  of  goods  is  not  delivered  by  the  ex- 
piration of  the  time  limited,  the  contract  is 
not  continued  beyond  this  date,  and  the  pur- 
chaser cannot  require  the  deficiency  to  be 
made  up  thereafter  (Hull  Coal,  etc.,  Co.  v. 
Empire  Coal,  etc.,  Co.,  113  Fed.  256,  51 
C.  C.  A.  213)  ;  but  under  a  contract  of  sale 
of  goods  to  be  manufactured  and  delivered  on 
a  certain  date  containing  a  clause  "  barring 
fires,  strikes,  and  other  unavoidable  casual- 
ties," this  clause  does  not  afi"ect  the  whole 
contract  but  merely  the  time  of  delivery,  and 
if  on  account  of  a  strike  the  goods  cannot  be 
delivered  by  the  date  specified,  the  seller  must 
deliver  them  within  a  reasonable  time  there- 
after (Fish  V.  Hamilton,  112  Fed.  742,  50 
C.  C.  A.  509). 

61.  Smitherman  Cotton  Mills  v.  Randle- 
man  Mfg.  Co.,  125  N.  C.  329,  34  S.  E.  446, 
holding  that  a  contract  to  deliver  a  certain 
quantity  of  goods  per  day  for  a  period  of  one 
year  "  with  the  privilege  of  renewing  for 
three  years,"  must,  in  the  absence  of  any  ex- 
press restriction  of  such  right  to  one  of  the 
parties,  be  construed  as  giving  either  party  a 
right  to  renew. 

62.  See  supra,  III,  F,  1. 

63.  Consumers  Ice  Co.  t.  Trautman,  45  La. 
Ann.  775,  12  So.  930,  where  the  seller  agreed 
to  furnish  ice  at  certain  prices  until  a  pool 
was  formed  to  advance  prices. 


Forfeiture  avoided. —  Where  timber  is  sold, 
the  buyer  being  allowed  "  as  long  as  he  wishes 
to  cut  the  same,  provided  he  pay  the  taxes 
on  said  land/'  a  failure  to  pay  the  taxes  will 
not  operate  as  a  forfeiture  of  the  title  to  the 
timber  still  uncut  immediately  upon  the  taxes 
coming  due,  or  even  after  they  are  delinquent, 
but  in  the  absence  of  any  demand  payment 
after  delinquency  will  avoid  a  forfeiture. 
Matthews  v.  Mulvey,  38  Minn.  342,  37  N.  W. 
794. 

64.  Shultz  V.  Johnson,  5  B.  Mon.  (Ky.) 

497  (death  of  seller  where  sale  was  of  six 
successive  crops  of  hemp  of  the  seller's  "  own 
raising");  Dickinson  v.  Calahan,  19  Pa.  St. 
227  (death  of  seller  where  sale  was  of  all  the 
lumber  to  be  sawed  at  the  seller's  mill  during 
five  years) . 

The  intention  of  the  parties  must  govern, 
and  if  they  intended  the  contract  to  be  per- 
sonal it  must  be  so  considered  and  treated  re- 
gardless of  its  subject-matter.  Shultz  v.  John- 
son, 5  B.  Mon.  (Ky.)  497. 

65.  Smith  v.  Wilmington  Coal  Min.,  etc., 
Co.,  83  111.  498;  Kline  v.  Low,  11  Johns. 
(N.  Y.)  74.  See  also,  generally,  Conteacts, 
9  Cyc.  631. 

The  death  of  an  insolvent  vendee  after 
goods  are  transmitted  to  him  but  before  the 
receipt  of  them  does  not  revest  goods  in  the 
vendor  unless  he  intercepts  them  before  they 
come  into  the  possession  of  the  vendee's  repre- 
sentative. Mactier  r.  Frith,  6  Wend.  (N.  Y.) 
103,  21  Am.  Dec.  262. 

66.  Jugla  f.  Trouttet,  120  N.  Y.  21,  23 
N.  E.  1066,  holding  that  a  contract  by  a 
manufacturer  to  sell  exclusively  to  a  certain 
dealer  the  goods  manufactured  by  him  does 
not  bind  the  manufacturer  to  continue  the 
manufacture  of  such  goods  but  that  the  eon- 
tract  is  terminated  by  his  ceasing  to  do 
so. 

67.  Blodgett  v.  Johnson,  72  N.  H.  92,  54 
Atl.  1021,  holding  that  a  contract  whereby 
the  lessee  of  a  sawmill  sells  its  output  for 
one  year,  with  a  right  in  the  purchaser  to 
renew  the  contract  for  so  long  as  the  lessee 
retains  the  property,  is  terminated  by  a  de- 
struction of  the  mill  by  fire,  although  the 
lessee  subsequently  purchases  the  premises 
and  builds  thereon  another  mill. 
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by  expiration  of  time  does  not  affect  the  remedy  for  any  breaches  already 
existing. 

G.  Evidence  to  Aid  Construction  —  l.  In  General.  In  construing  con- 
tracts of  sale  the  general  rule  applies  that  parol  or  extrinsic  evidence  is  not  admis- 
sible to  contradict  or  vary  the  terms  of  a  written  contract/**  and  the  rule  applies 
to  any  writing  which  the  parties  adopt  as  the  means  of  perpetuating  the  terms 
of  their  agreement;  but  such  evidence  is  admissible  to  supply  terms  omitted 
from  the  contract/^  to  show  that  the  contract  was  altered  after  signing/^  or  to 
show  that  an  instrument  on  its  face  a  conditional  sale  was  intended  as  a  mortgage. 
If  the  contract  is  uncertain  or  ambiguous,  parol  evidence  is  admissible  to  explain 
it  so  as  to  give  effect  to  the  intention  of  the  parties,^*  and  for  such  purpose  parol 
evidence  is  admissible  to  explain  the  meaning  of  particular  words  or  phrases/^ 
and  especially  to  show  that  such  terms  have  acquired  a  special  meaning  in  com- 


68.  Bushnell  v.  Chautauqua  County  Nat. 
Bank,  10  Hun  (N.  Y.)  378. 

69.  Alabama. —  Morgan  r.  Smith,  29  Ala. 
283. 

/Z?wots.— Schneider  Turner,  130  111.  28, 
22  N.  E.  497,  6  L.  R.  A.  164. 

Kansas. — •  Phelps-Biglow  Windmill  Co.  v. 
Piercy,  41  Kan.  763,  21  Pac.  793. 

Kentucky. — Licking  Rolling  Mill  Co.  v.  Sny- 
der, 89  S.  W.  249,  28  Ky.  L.  Rep.  357. 

New  York. —  Bonesteel  v.  Flack  41  Barb. 
435. 

Ohio. —  Schroeder  v.  Kisselbach,  5  Ohio  Dec. 
(Reprint)  158,  3  Am.  L.  Rec.  295;  Straus  v. 
Payne,  1  Ohio  Dec.  (Reprint)  61,  1  West. 
L.  J.  410. 

South  Carolina. —  Coates  v.  Early,  46  S-  C. 
220,  24  S.  E.  305. 

Texas. — ^  Coverdill  v.  Seymour,  94  Tex.  1, 
57  S.  W.  37  [reversing  (Civ.  App.  1900)  56 
S.  W.  221]. 

Wisconsin. — 'Wiener  v.  Whipple,  53  Wis. 
298,  10  N.  W.  433,  40  Am.  Rep.  775. 

England. —  Trueman  v.  Loder,  11  A.  &  E. 
589,  9  L.  J.  Q.  B.  165,  3  P.  &  D.  567,  39 
E.  C.  L.  319;  Brady  v.  Oastler,  3  H.  &  C.  112, 
11  Jur.  N.  S.  22,  33  L.  J.  Exch.  300,  11  L.  T. 
Rep.  N.  S.  681 ;  Ford  V.  Yates,  10  L.  J.  C.  P. 
117,  2  M.  &  G.  549,  2  Scott  N.  R.  645,  40 
E.  C.  L.  738. 

For  general  rule  as  to  admissibility  of  parol 
or  extrinsic  evidence  affecting  writings  see 
Evidence,  17  Cyc.  567, 

Application  of  rule  to  sales  generally  see 
Evidence,  17  Cyc.  607. 

Sale  by  sample. —  It  has  been  held  that 
where  the  contract  of  sale  is  in  writing,  and 
there  is  nothing  in  the  contract  to  indicate 
that  a  sample  was  used  or  referred  to,  parol 
evidence  is  not  admissible  to  show  a  sale  by 
sample.  Harrison  v.  McCormick,  89  Cal.  237, 
26  Pac.  830,  23  Am.  St.  Rep,  469 ;  Wiener  v. 
Whipple,  53  Wis.  278,  10  N.  W.  433.  40  Am. 
St.  Rep.  775.  But  see  Pike  v.  Fay,  101  Mass. 
134. 

70.  Newman  v.  Hunt,  1  Phila.  (Pa.)  503. 
Bill  of  parcels. —  A  mere  bill  of  parcels  is 

not  a  contract  of  sale  and  may  therefore  be 
varied  by  parol.  Johnson  v.  Harris,  13  Fed. 
Cas.  No.  7,388,  1  Cranch  C.  C.  257  [affirmed 
in  3  Cranch  311,  2  L.  ed.  450]. 

Inventory. —  Where  various  articles  are  sold 
at  public  auction,  testimony  offered  by  a  pur- 
chaser to  establish  a  claim  to  certain  articles 
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alleged  by  him  to  have  formed  a  part  of  his 
purchase  is  properly  excluded,  where  they 
were  not  embraced  either  in  the  printed  ad- 
vertisement or  in  the  inventory  read  at  the 
sale.  Davidson  v.  De  Lallande,  12  La.  Ann. 
826. 

71.  California. — Thresher  v.  Gregory,  (1895) 
42  Pac.  421. 

Kentucky. —  Warfield  v.  Curd,  5  Dana  318. 

Louisiana. —  Landry  v.  Adeline  Sugar-Fac- 
tory Co.,  52  La.  Ann.  258,  26  So.  824. 

New  York. —  Hurd  v.  Bovee,  4  Silv.  Sup. 
186,  7  N.  Y.  Suppl.  241. 

England. —  Lockett  v.  Nicklin,  2  Exch.  93, 
19  L.  J.  Exch.  403. 

General  rule  as  to  admissibility  of  evidence 
where  writing  does  not  express  entire  con- 
tract see  Evidence,  17  Cyc.  741  et  seq. 

If  the  instrument  is  manifestly  incomplete 
and  not  intended  to  embody  the  entire  agree- 
ment, the  writing  is  conclusive  so  far  as  it 
goes,  but  parol  evidence  is  admissible  to  es- 
tablish such  parts  of  the  actual  agreement  as 
are  not  embraced  within  the  writing.  The 
Alida,  1  Fed.  Cas.  No.  200,  1  Abb.  Adm.  173. 

Date. —  The  date  of  a  written  contract  of 
sale  may  be  proved  by  evidence  outside  the 
contract.  Corcoran  v.  Sheriff,  19  La.  Ann. 
139. 

72.  Cullen  v.  Detroit  Tug,  etc.,  Co.,  99  Mich. 
23,  57  N.  W.  1043. 

General  rule  as  to  admissibility  of  parol 
evidence  in  regard  to  alterations  see  Evi- 
dence, 17  Cyc.  6'40. 

73.  Hudson  v.  Wilkinson,  45  Tex.  444; 
Fowler  v.  Stoneum,  11  Tex.  478,  62  Am.  Dec. 
490;  McLellan  v.  Shinn,  15  Wall.  (U.  S.) 
105,  21  L.  ed.  87.  See  also,  generally.  Evi- 
dence, 17  Cyc.  692. 

74.  Wilson  V.  Coleman,  81  Ga.  297,  6  S.  E. 
693;  Semon  v.  Coppes,  etc.,  Co.,  35  Ind.  App. 
351,  74  N.  E.  41,  111  Am.  St.  Rep.  351; 
Riley-Wilson  Grocery  Co.  v.  Seymour  Can- 
ning Co.,  129  Mo.  App.  325,  108  S.  W.  628; 
Spicer  v.  Cooper,  1  Q.  B.  424,  1  G.  &  D.  52, 
5  Jur.  1036,  10  L.  J.  Q.  B.  241,  41  E.  C.  L. 
608.  See  also,  generally,  Evidence,  17  Cyc. 
662. 

75.  Newell  v.  Nicholson,  17  Mont.  389,  43 
Pac.  180;  Neff  v.  Klepfer,  -16  Misc.  (N.  Y.) 
49,  37  N.  Y.  Suppl.  654;  Ottawa  Bottle,  etc., 
Co.  v.  Gunther,  31  Fed.  208;  Woolf  v.  Allen, 
4  Northwest.  Terr.  431.  See  also,  generally, 
Evidence,  17  Cyc.  682. 
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mercial  usage;  ^®  but  if  the  language  used  is  not  ambiguous  evidence  to  explain 
the  meaning  thereof  is  not  admissible."  So  evidence  as  to  a  custom  or  usage 
applicable  to  the  transaction  in  question  is  admissible  to  explain  the  contract 
if  ambiguous/^  but  not  to  contradict  or  vary  its  terms  where  there  is  no  ambiguity. '^^ 
The  rule  as  to  the  inadmissibility  of  parol  evidence  to  contradict  or  vary  a  written 
contract  does  not  apply  to  writings  or  memoranda  relating  to  the  transaction  but 
which  do  not  embody  the  agreement  entered  into  by  the  parties/^  and  where  the 
contract  is  oral  and  there  is  a  disagreement  and  conflict  of  evidence  as  to  what 
the  agreement  was,  any  evidence  is  admissible  which  tends  to  throw  any  light 
upon  this  question. 

2.  Prior  Negotiations  or  Course  of  Dealing.  In  order  to  explain  ambigui- 
ties or  supply  omissions  in  a  contract  of  sale,  evidence  of  the  prior  negotiations 
between  the  parties  out  of  which  the  contract  grew  is  admissible/^  and  evidence 
as  to  the  previous  course  of  deaUng  between  the  parties  is  admissible  for  the 
purpose  of  showing  their  intention  in  regard  to  the  particular  contract;  but 
evidence  is  not  admissible  of  previous  dealings  consisting  of  distinct  transactions 
and  not  constituting  a  connected  course  of  dealing  between  the  parties,^*  or  of 
previous  dealings  or  the  manner  of  doing  business  between  one  of  the  parties  to 


76.  Kentucky. —  Howes  v.  Union  Mfg.  Co., 
(1908)  113  S.  W.  512;  Fairmount  Glass 
Works  V.  Crunden-Martin  Woodenware  Co., 
106  Ky.  659,  51  S.  W.  196,  21  Kv.  L.  Rep. 
264. 

Missouri. —  Price  v.  Vanstone,  40  Mo.  App. 
207. 

Montana. —  Newell  v.  Nicholson,  17  Mont. 
389,  43  Pac.  180. 

New  York. —  Neff  v.  Klepfer,  16  Misc.  49, 
37  N.  Y.  Suppl.  654. 

United  States. —  Salmon  Falls  Mfg.  Co.  v. 
Goddard,  14  How.  446,  14  L.  ed.  493 ;  Ottawa 
Bottle,  etc.,  Co.  v.  Gunther,  31  Fed.  208. 

England. —  Ashfortli  v.  Redford,  L.  R.  0 
C.  P.  20,  43  L.  J.  C.  P.  57;  Powell  v.  Hor- 
ton,  2  Ring.  N.  Cas.  068,  2  Hodges  12,  5 
L.  J.  C.  P.  204,  3  Scott  110,  29  E.  C.  L.  710; 
Gorrissen  v.  Perrin,  2  C.  B.  N.  S.  681,  27 
L.  J.  C.  P.  29,  3  Jur.  N.  S.  867,  5  Wkly. 
Rep.  709,  89  E.  C.  L.  681;  Lucas  v.  Bristow, 
E.  B.  &  E.  907,  5  Jur.  N.  S.  68,  27  L.  J.  Q.  B. 
364,  6  Wkly.  Rep.  685,  96  E.  C.  L.  907;  Bold 
r.  Rayner,  5  L.  J.  Excli.  172,  1  M.  &  W.  343, 
Tyrw.  &  G.  820. 

Canada. —  Woolf  v.  Allen,  4  Northwest. 
Terr.  431. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  241. 

77.  Lombardo  v.  Case,  45  Barb.  (N.  Y.)  95, 
30  How.  Pr.  117;  Coates  v.  Early,  46  S.  C. 
220,  24  S.  E.  305 ;  Williams  v.  Stevens'  Point 
Lumber  Co.,  72  Wis.  487,  40  N.  W.  154;  Soti- 
lichos  V.  Kemp,  3  Exch.  105,  18  L.  J.  Exch. 
36;  Smith  v.  Jeffryes,  15  L.  J.  Exch.  325,  15 
M.  &  W.  561 ;  Yates  v.  Pym,  2  Marsh.  141,  6 
Taunt.  446,  16  Rev.  Rep.  653,  1  E.  C.  L. 
097. 

78.  Gibney  v.  Ctirtis,  61  Md.  192;  Williams 
V.  Woods,  16  Md.  220. 

General  rule  as  to  admissibility  of  evidence 
of  usage  and  custom  in  construction  of  con- 
tract see  Customs  and  Usages,  12  Cyc.  1081 
et  seq.,  1091  et  seq. 

79.  Sheffield  Furnace  Co.  v.  Hull  Coal,  etc., 
Co.,  101  Ala.  446,  14  So.  672;  Wilkinson  v. 
Williamson,  76  Ala.  163;  Canton  Lumber  Co. 
V.  Liller,  107  Md.  146,  68  Atl.  500;  Gibney  v. 


Curtis,  61  Md.  192;  Silberman  V.  Clark,  96 
N.  Y.  522;  Coates  v.  Early,  46  S.  C.  220,  24 
S.  E.  305. 

80.  Ins.  Co.  of  North  America  v.  Gamble, 
94  Va.  622,  27  S.  E.  463  (holding  that  tele- 
grams between  a  principal  and  his  agent, 
authorizing  and  confirming  a  sale  made  by 
the  agent  to  a  third  party,  do  not  constitute 
a  written  contract  of  sale,  and  that  evidence 
tending  to  vary  or  contradict  the  terms  of 
such  telegrams  is  not  inadmissible  as  tending 
to  vary  or  contradict  a  written  contract)  ; 
Rogers  v.  Hadley,  2  H.  &  C.  227,  9  Jur.  N.  S. 
898,  32  L.  J.  Exch.  241,  9  L.  T.  Rep.  N.  S. 
292,  11  Wkly..  Rep.  1074. 

81.  Dimmack  v.  Wheeling  Tract.  Co.,  58 
W.  Va.  226,  52  S.  E.  101. 

83.  Thresher  v.  Gregory,  (Cal.  1895)  42 
Pac.  421  (contract  for  sale  of  fruit  silent 
as  to  mode  of  measuring  and  grading)  ;  Nel- 
son V.  Hirsch,  etc..  Iron,  etc.,  Co.,  102  Mo. 
App.  498,  77  S.  W.  590  (contract  not  specify- 
ing time  of  delivery ) . 

83.  Tibbetts  v.  Sumner,  19  Pick.  (Mass.) 
166  (previous  course  of  dealing  as  to  terms 
of  credit)  ;  Gray  v.  Gannon,  6  Thomps.  &  C. 
(N.  Y.)  245  (mode  of  delivery)  ;  The  Alida, 
1  Fed.  Cas.  No.  200,  1  Abb.  Adm.  173  (time 
and  mode  of  delivery  and  payment) .  See  also 
Bronson  v.  Gleason,  7  Barb.  (N.  Y.)  472, 
place  of  delivery. 

The  reason  for  the  rule  is  that  where  a  par- 
ticular course  of  dealing  between  the  parties 
is  shown  to  exist,  it  will  be  presumed  to  con- 
tinue until  some  new  arrangement  is  made  or 
until  one  party  or  the  other  gives  notice  of 
an  intention  to  change  it.  Tibbetts  v.  Sum- 
ner, 19  Pick.  (Mass.)  166. 

84.  Larkin  v.  Mitchell,  etc.,  Lumber  Co.,  42 
Mich.  296,  3  N.  W.  904. 

There  is  no  presumption  of  law  that  parties 
will  always  make  the  same  terms  for  their 
contracts  and  consequently  each  contract 
must  stand  by  itself  vmless  the  different  con- 
tracts are  actually  connected  or  referred  to 
in  the  course  of  dealing.  Hinman  r.  Eakins, 
26  Mich.  80. 
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the  contract  and  third  parties;  nor,  if  the  contract  is  clear  and  unambiguous 
as  to  its  terms  and  conditions,  is  evidence  admissible  of  a  previous  course  of 
dealing  upon  different  terms  even  between  the  same  parties.^'' 

3.  Subject-matter.  In  accordance  with  the  general  rules  above  stated,  if 
the  terms  of  the  contract  are  uncertain  or  ambiguous  parol  evidence  is  admissible 
to  identify  the  subject-matter  of  the  sale,^^  or  to  show  its  kind  or  quality, or 
the  amount  or  the  number  and  identity  of  the  different  articles  intended  to  be 
included;  but  such  evidence  is  not  admissible  where  there  is  no  ambiguity  in 
the  contract  as  to  the  description  of  the  property,*'^  or  the  articles  included. 
If  the  contract  is  oral  and  there  is  a  controversy  and  conflict  of  evidence  as  to 
the  property  included,  any  evidence  is  admissible  which  tends  to  throw  any 
light  upon  this  question. 

4.  Price  and  Terms  of  Payment.  While  the  consideration  stated  in  a  bill  of 
sale  is  open  to  explanation  by  parol  evidence,^*  in  ordinary  contracts  of  sale  if 
the  price  is  expressly  agreed  upon  and  stated,  that  price  must  control  regardless 
of  the  actual  value  of  the  property, and  in  such  cases  evidence  is  not  admissible 
to  show  the  value  of  the  property, or  its  cost  to  the  seller, although  where  an 
aggregate  sum  is  named  as  the  consideration  for  the  sale  of  several  articles,  the 
actual  consideration  of  each  may  be  shown  by  parol. If,  however,  the  contract 
is  silent  as  to  the  price  or,  in  the  case  of  an  oral  contract,  the  evidence  is  con- 
flicting as  to  the  price  agreed  on,  it  is  competent  to  show  the  value  of  the  property, 
since,  in  the  absence  of  agreement,  the  value  of  the  property  will  be  taken  as  the 
price  to  be  paid,^  and  in  the  case  of  a  conflict  of  evidence  it  is  a  corroborative 
fact  proper  to  be  considered  by  the  jury  in  determining  what  the  price  agreed  on 
actually  was.^  In  such  cases  any  evidence  otherwise  competent  is  admissible 
if  it  tends  to  show  the  value  of  the  property  at  the  time  of  the  sale,^  and  evidence 


85.  Gage  v.  Meyers,  59  Mich.  300,  26  N.  W. 
522 

86.  Ford  v.  Yates,  10  L.  J.  C.  P.  117,  2 
M.  &  G.  549,  2  Scott  N.  R.  645,  40  E.  C.  L.  738. 

87.  See  supra,  III,  G,  1. 

88.  Thomas  f.  Troxel,  26  Ind.  App.  322,  59 
N.  E.  683;  Warfield  f.  Curd,  5  Dana  (Ky.) 
318,  sale  of  a  slave  where  the  written  con- 
tract did  not  contain  the  name  and  descrip- 
tion necessary  to  identify  the  one  intended. 

89.  Wilson  v.  Coleman,  81  Ga.  297,  6  S.  E. 
693;  Miller  v.  Tanners'  Supply  Co.,  150  Mich. 
292,  114  N.  W.  61. 

90.  Martin  v..  Cope,  28  N.  Y.  180,  3  Abh. 
Dec.  182;  Kelly  f.  Fleming,  113  N.  C.  133, 
18  S.  E.  81;  Rugg  v.  Kale,  40  Vt.  138. 

91.  Coates  v.  Early,  46  S.  C.  220,  24  S.  E. 
305. 

92.  O'Reer  v.  Strong,  13  111.  688. 

93.  Dimmack  v.  Wheeling  Tract.  Co.,  58 
W.  Va.  226,  52  S.  E.  101,  holding  that  where 
a  verbal  contract  of  sale  of  personal  property 
is  made  and  a  contest  arises  as  to  what  prop- 
erty was  embraced  therein,  it  is  competent  to 
prove  the  price  paid  and  the  value  of  all  the 
property  claimed  to  have  been  purchased. 

Subsequent  correspondence  in  regard  to  a 
sale  and  purchase  of  logs  is  admissible,  al- 
though it  names  a  different  mark  from  that 
on  the  logs  actually  received,  if  it  is  shown 
by  other  evidence  that  such  correspondence 
related  to  the  logs  in  question.  Lee  f.  Camp- 
bell, 77  Wis.  340,  46  N.  W.  497. 

94.  Eckles  v.  Carter,  20  Ala.  563 ;  Clark  v. 
Deshon,  12  Cush.  (Mass.)  589.  See  also 
Rowland  v.  Hammill,  5  Alb.  L.  J.  (N.  Y.) 
334,  holding  that  the  statement  of  the  con- 
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sideration  in  a  bill  of  sale  is  not  conclusive 
and  that  the  real  value  may  be  proved,  but 
that  evidence  of  a  custom  to  overstate  the 
value  of  a  vessel  in  the  bill  of  sale  is  inad- 
missible. And  see,  generally,  Evidence,  17 
Cyc.  656  text  and  note  1. 

95.  See  supra,  III,  C,  1,  b. 

96.  Campau  v.  Moran,  31  Mich.  280. 

97.  Locke  v.  Priestly  Express  Wagon,  etc., 
Co.,  71  Mich.  263,  39  N.  W.  54;  Campau  v. 
Moran,  31  Mich.  280. 

98.  Field  V.  Austin,  131  Cal.  379,  63  Pac. 
692;  Mulcahy  v.  Dieudonne,  103  Minn.  352, 
115  N.  W.  636. 

99.  Alabama. — Anniston  Line,  etc.,  Co.  v. 
Lewis,  107  Ala.  535,  18  So.  326. 

Iowa. —  Johnson  v.  Harder,  45  Iowa  677. 

Michigan. —  Banghart  v:  Hyde,  94  Mich.  49, 
53  N.  W.  915;  Misner  v.  Darling,  44  Mich. 
438,  7  N.  W.  77;  Campau  v.  Moran,  31  Mich. 
.280. 

Minnesota. —  Miller  v.  Lamb,  22  Minn.  43. 

NehrasJca.—  Fry  v.  Tilton,  11  Nebr.  456,  9 
N.  W.  638. 

Wisconsin. —  Bell  v.  Radford,  72  Wis.  402, 
39  N.  W.  482. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  244. 

1.  See  supra,  III,  C,  1,  a. 

2.  Banghart  v.  Hyde,  94  Mich.  49,  53  N.  W. 
915;  Bell  v.  Radford,  72  Wis.  402,  39  N.  W. 
482. 

3.  Anniston  Line,  etc.,  Co.  V:  Lewis,  107 
Ala.  535,  18  So.  326,  holding  that,  in  case 
of  a  sale  of  second-class  stock  of  a  certain 
commodity,  it  is  competent  for  the  seller  to 
testify  as  to  the  price  for  which  he  was  sell- 
ing first-class  stock  at  the  time  and  the  dif- 
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is  admissible  of  circumstances  existing  at  the  time  calculated  to  affect  the  market 
value. ^  Where  the  contract  is  silent  as  to  price,  a  price  list  sent  by  the  seller  to 
the  buyer  prior  to  the  sale  is  admissible  as  tending  to  show  the  terms  of  the  con- 
tract.^ If  under  the  contract  the  price  is  to  be  fixed  by  third  persons,  an  invoice 
prepared  by  such  persons  acting  in  accordance  with  the  provisions  of  the  agree- 
ment is  admissible.^  If  the  contract  is  clear  and  unambiguous  as  to  the  mode 
and  terms  of  payment,  no  evidence  of  a  custom  or  usage  is  admissible  to  vary 
it;  ^  but  where  in  the  case  of  an  oral  contract  the  evidence  is  conflicting  as  to 
whether  the  sale  was  for  cash  or  on  credit,  evidence  as  to  the  financial  condition 
of  the  buyer  at  the  time  of  the  sale  is  admissible.^ 

H.  Province  of  Court  and  Jury.  The  construction  of  a  written  contract 
of  sale  is  ordinarily  a  question  of  law  for  the  court/  it  being  a  question  for  the 
court  wherever  the  language  of  the  contract  is  clear  and  unambiguous;  but  if, 
although  the  contract  is  in  writing,  it  is  uncertain  or  ambiguous  and  its  proper 
interpretation  depends  upon  extrinsic  facts,  it  should  be  submitted  to  the  jury," 
unless  the  evidence  introduced  to  explain  the  ambiguity  is  clear  and  without 
conflict, or  the  language  of  the  contract  is  meaningless  and  unintelligible,  pre- 
senting a  case  of  incurable  uncertainty.^^  So  also  in  the  case  of  oral  contracts 
of  sale,  the  determination  as  to  the  real  intention  of  the  parties  is  for  the  jury, 
if  the  evidence  as  to  the  terms  of  the  contract  is  conflicting,^*  or  the  language  used 


ference  in  price  between  the  first  and  second 
class  stock. 

4.  Diether  v.  Ferguson  Lumber  Co.,  9  Ind. 
App.  173,  35  N.  E.  843,  36  N.  E.  765,  hold- 
ing that  where  a  contract  for  the  sale  of 
lumber  is  silent  as  to  the  price,  evidence  as 
to  whether  lumber  was  scarce  or  plentiful 
at  the  time  is  admissible  as  tending  to  show 
its  market  value. 

5.  Diether  r.  Ferguson  Lumber  Co.,  9  Ind. 
App.  173,  35  N.  E.  843,  36  N.  E.  765. 

6.  Veal  V.  Willingham,  80  Ga.  243,  4  S.  E. 
554,  holding  that  where  the  contract  of  sale 
provided  that  if  the  parties  could  not  agree 
upon  the  wholesale  market  value  of  the 
goods  they  should  choose  third  persons  to 
assess  the  value  of  such  goods,  an  invoice 
made  by  such  persons  is  admissible,  although 
the  value  is  not  stated  as  the  wholesale 
market  value,  if  it  appears  from  the  testi- 
mony in  the  case  that  it  was  the  value  of 
the  goods  at  the  time  of  the  assessment  at 
the  wholesale  price. 

7.  Gibney  v.  Curtis,  61  Md.  192. 

8.  Julius  King  Optical  Co.  v.  Treat,  72 
Mich.  599,  40  N.  W.  912,  holding  that  such 
evidence  is  admissible  as  tending  to  show 
the  probability  or  improbability  of  credit 
having  been  given  to  the  buyer. 

9.  Connecticut. —  Jordan  v.  Patterson^  67 
Conn.  473,  35  Atl.  521. 

Delaivure. —  Johnson  Forge  Co.  v.  Leonard, 
3  Pennew.  342,  51  Atl.  305,  94  Am.  St.  Rep. 
86,  57  L.  R.  A.  225. 

Kentucky. —  Licking  Rolling  Mill  Co.  v. 
Snyder,  89  S.  W.  249,  28  Ky.  L.  Rep.  357. 

Pennsylvania. — ■  Reaney  v.  Culbertson,  21 
Pa.  St.  507. 

Washington. — Livesley  v.  O'Brien,  3  Wash. 
546,  28  Pac.  920. 

United  States.  —  Lvdia  Cotton  Mills  v. 
Prairie  Cotton  Co.,  156  Fed.  225,  84  C.  C.  A. 
129;  Hull  Coal,  etc.,  Co.  ?•.  Empire  Coal, 
etc.,  Co.,  113  Fed.  256,  51  C.  C.  A.  213. 


The  construction  of  letters  passing  between 
parties  after  they  had  entered  into  a  con- 
tract for  the  sale  and  purchase  of  goods  is 
a  question  of  law  for  the  court.  Talcott  v. 
Freedman,  149  Mich.  577,  113  N.  W.  13. 

10.  Jordan  v.  Patterson,  67  Conn.  473,  35 
Atl.  521;  Excelsior  Coal  Min.  Co.  v.  Vir- 
ginia Iron,  etc.,  Co.,  66  S.  W.  373,  23  Ky. 
L.  Rep.  1834;  Mee  v.  McNider,  109  N.  Y. 
500,  17  N.  E.  424;  Bowes  v.  Shand,  2  App. 
Cas.  455,  46  L.  J.  Q.  B.  561,  36  L.  T.  Rep. 
N.  S.  857,  25-  Wkly.  Ren.  730. 

11.  Riley- Wilson  Grocer  Co.  v.  Seymour 
Canning  Co.,  129  Mo.  App.  325,  108  S.  W. 
628;  Barker  v.  Freeland,  91  Tenn.  112,  18 
S.  W.  60;  Jung  Brewing  Co.  v.  Konrad,  137 
Wis.  107,  118  N.  W.  '548;  Shadbolt,  etc., 
Iron  Co.  V.  Topliff,  85  Wis.  513,  55  N.  W. 
854;  Ashforth  v.  Bedford,  L.  R.  9  C.  P.  20, 
43  L.  J.  C.  P.  57;  Thornton  v.  Charles,  11 
L.  J.  Exch.  302,  9  M.  &  W.  802. 

Mercantile  usage. —  If  the  language  of  the 
contract  when  read  according  to  the  ordi- 
nary meaning  of  the  words  used  is  ambigu- 
ous, it  is  a  question  for  the  jury  whether 
the  language  has  not  acquired  a  definite 
meaning  by  mercantile  usage  ( Ashforth  r. 
Redford,  L.  R.  9  C.  P.  20,  43  L.  J.  C.  P.  57)  ; 
but  if  the  jury  has  determined  the  meaning 
in  commercial  usage  of  a  particular  term 
used  in  the  contract,  it  is  then  for  the  court 
to  construe  the  contract  (Hutchinson  r. 
Bowker,  9  L.  J.  Exch.  924,  5  M.  &  W.  535). 

12.  Licking  Rolling  Mill  Co.  r.  Snyder,  89 
S.  W."  249,  28  Ky.  L.  Rep.  357,  holding  that, 
although  there  is  an  ambiguity  in  the  con- 
tract, if  the  evidence  introduced  to  explain 
it  is  without  conflict,  its  construction  is  for 
the  court. 

13.  Cheney  Bigelow  Wire  Works  r.  Sor- 
rell,  142  Mass.  442,  8  N.  E.  332. 

14.  Goslen  r.  Campbell,  88  Me.  450,  34 
Atl.  265;  McKeever  v.  Dadv,  18  N.  Y.  Suppl. 
439. 
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is  uncertain  and  ambiguous/^  or  the  contract  is  silent  upon  some  point  as  to  which 
the  intention  of  the  parties  must  be  determined  from  extraneous  circumstances 
to  be  proved.^^  So  where  the  contract  is  ambiguous  or  the  evidence  as  to  its 
terms  is  conflicting,  it  is  a  question  for  the  jury  to  determine  the  intention  of 
the  parties,  as  in  regard  to  the  subject-matter  of  the  sale,^^  the  quantity  or  standard 
of  measurement,^^  price,^^  terms  of  payment  and  credit,^^  whether  the  sale  was 
intended  to  be  by  sample  or  upon  the  iDuyer's  own  judgment,^^  when  title  was  to 
pass,^^  the  place  of  delivery,^^  the  time  when  the  property  was  to  be  called  for  by 
the  purchaser,^^  or  delivered  by  the  seller/^  and  the  condition  in  which  it  was 
to  be  delivered. 

IV.  MODIFICATION  OR  RESCISSION  OF  CONTRACT. 

A.  Modification  —  l.  In  General.  A  contract  of  sale,  Hke  other  con- 
tracts,^^ may  be  modified  by  agreement  of  the  parties  as  to  any  of  its  terms  or 
conditions,^^  such  as  the  time,^^  mode,^^  or  place  of  delivery,^^  ^j^g  price  and 
terms  of  payment, the  subject-matter,^^  or  the  parties.^^ 

2.  Consideration.  Generally  a  contract  of  sale  that  is  wholly  executory  may 
be  modified  without  a  new  consideration,  the  consideration  of  the  original  con- 
tract being  deemed  sufficient.^'  If,  however,  the  contract  is  complete  or  executed 
by  one  party  any  modification  thereof  must  be  supported  by  a  new  consideration.^^ 


15.  McKeever  v.  Dady,  18  N.  Y.  Suppl. 
439;  Ayers  f.  Herring,  (Tex.  Civ.  App.  1895) 
32  S.  W.  1060. 

16.  Bosworth  f.  Frankberger,  15  111.  50'8. 

17.  Knight  v.  Parker,  25  111.  593;  Western 
Stage  Co.  r.  Walker,  2  Iowa  504,  65  Am. 
Dec.  789;  Pollen  v.  LeRoy,  30  N.  Y.  549 
[affirming  23  N.  Y.  Super.  Ct.  38]. 

18.  Cullum  V.  Wagstaff,  48  Pa.  St.  300, 
whether  a  sale  of  a  certain  number  of  bar- 
rels of  oil  contemplated  a  standard  barrel  or 
the  larger  oil  barrel  in  common  use. 

19.  Willard  f.  Randall,  65  Me.  81 
( whether  a  sale  of  property  "  at  its  cost " 
was  at  the  cost  price  or  actual  cost)  ;  Hol- 
brook  V.  Setchel,  114  Mass.  435;  Edwards, 
etc.,  Lumber  Co.  V.  Baker,  2  N.  D.  289,  50 
N.  W.  718;  Ruege  v.  Gates,  71  Wis.  634,  38 
N.  W.  181. 

The  question  as  to  which  of  two  inspec- 
tions should  govern  the  price  of  wheat  sold 
by  defendant  to  plaintiff  is  a  question  of 
fact  for  the  jury,  where  it  is  not  clear  from 
the  terms  of  the  contract  and  the  evidence  is 
conflicting.  Farmer  v.  Emminga,  53  111. 
App.  220. 

Language  not  ambiguous. — Where  there  is 
no  uncertainty  in  the  language  used  to  state 
the  price  the  question  whether  the  goods 
were  billed  at  the  prices  fixed  by  the  contract 
is  for  the  court.  Manda  v.  Etienne,  93 
N.  Y.  App.  Div.  609,  87  N.  Y.  Suppl.  588. 

20.  Zimmern  v.  Heinecke,  17  N.  Y.  Suppl. 
728. 

31.  Jones  v.  Wasson,  3  Baxt.  (Tenn.)  211. 

22.  Goslen  v.  Campbell,  88  Me.  450,  34 
Atl.  265. 

23.  Bosworth  v.  Frankberger,  15  111.  508; 
McLaughlin  r.  Marston,  78  Wis.  670,  48 
N.  W.  1058. 

24.  Steagall  v.  McKellar,  20  Tex.  265. 

25.  Fitzgerald  Cotton  Oil  Co.  v.  Farmers 
Supply  Co.,  3  Ga.  App.  212,  59  S.  E.  713; 
Bagby  v.  Walker,  78  Md.  239,  27  AtL  1033; 
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Roberts  v.  Mazeppa  Mill  Co.,  30  Minn.  413,  15 
N.  W.  680. 

Reasonable  time. —  Where  under  a  contract 
of  sale  delivery  is  to  be  made  "  about  June, 
1906,"  it  is  proper  for  the  court  to  instruct 
that  the  seller  has  the  month  of  June  and  a 
reasonable  time  thereafter  to  make  delivery, 
leaving  to  the  jury  the  determination  as  to 
what  under  the  circumstances  is  a  reason- 
able time.  Loomis  v.  Norman  Printers'  Sup- 
ply Co.,  81  Conn.  343,  71  Atl.  358. 

26.  Wood  Mowing,  etc.,  Mach.  Co.  V. 
Gaertner,  63  Mich.  520,  30  N.  W.  106, 
whether  under  a  contract  of  sale  of  a  piece 
of  machinery,  to  be  delivered  on  a  certain 
date,  it  was  to  be  delivered  set  up  and  in 
condition  for  use  on  that  date. 

27.  Of  conditional  sale  see  infra,  X,  E. 

28.  See  Conteacts,  9  Cyc.  593. 

29.  In  re  Nay  lor  Mfg.  Co.,  135  Fed.  206. 

30.  General  Electric  Co.  v.  National  Con- 
tracting Co:,  178  N.  Y.  369,  70  N.  E.  928 
[affirming  83  N.  Y.  Suppl.  1106]. 

31.  Whitlock  V.  Hay,  58  N.  Y.  484. 

32.  Robinson  v.  Batchelder,  4  N.  H.  40. 

33.  B.  F.  Coombs,  etc.,  Commission  Co.  v. 
Block,  130  Mo.  668,  32  S.  W.  1139. 

34.  Lilienthal  r.  Betz,  61  N.  Y.  App.  Div. 
001,  70  N.  Y.  Suppl.  920  [affirmed  in  172 
N.  Y.  643,  65  N.  E.  1118]. 

35.  Boothe  v.  Squaw  Springs  Water  Co., 
142  Cal.  573,  76  Pac.  385. 

36.  Ellis  v.  U.  S.  Fertilizing,  etc.,  Co.,  64 
Ga.  571;  Smith  v.  Plummer,  5  Whart.  (Pa.) 
89,  34  Am.  Dec.  530;  Atlantic  Phosphate  Co. 
V.  Grafflin,  114  U.  S.  492,  5  S.  Ct.  967,  29 
L.  ed.  221. 

37.  Peters,  etc.,  Pottery  Co.  v.  Folckemer, 
131  Mo.  App.  105,  110  S.  W.  598;  Kelly  V. 
Bliss,  54  Wis.  187,  11  N.  W.  488. 

38.  Colorado.— CofL%\di  v.  Clark,  2  Colo. 
101. 

Georgia. —  J.  A.  Fay,  etc.,  Co.  v.  Dudley, 
129  Ga.  314,  58  S.  E.  826,  after  purchase  by 
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A  sufficient  consideration  may  be  found  in  a  release  or  waiver  of  claims  under 
the  old  contract,^^  or  a  disadvantage  imposed  on  one  of  the  parties/^  or  the  mutual 
agreements  of  the  parties/^ 

3.  Mutual  Assent.  In  order  that  a  modification  of  the  contract  shall  be 
operative  it  must  be  assented  to  by  both  parties/^  and  such  assent  is  not  shown 
by  a  mere  failure  to  reject  a  proposed  modification/^  Assent  may,  however, 
be  implied  from  the  conduct  of  the  parties.^* 

4.  Form  of  Agreement.  The  contract  of  sale  may  be  modified  by  parol/^ 
even  though  the  original  contract  provides  that  no  modification  thereof  shall 


defendant  and  delivery  by  plaintiff.  See  also 
Mills  V.  Mercer,  Dudley  158. 

loica. —  See  Carruthers  v.  McMiirry,  75 
Iowa  173,  39  N.  W.  255. 

Michigan. —  Bell  v.  Utley,  17  Mich.  508. 

Mississippi. —  Hendricks  v.  Robinson,  56 
Miss.  694,  31  Am.  Eep.  382. 

Pennsylvania. —  Cannon  v.  Young,  5  Pa. 
Dist.  772,  19  Pa.  Co.  Ct.  239. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  259. 

39.  Piano  Mfg.  Co.  v.  Kesler,  15  Ind.  App. 
110,  43  N.  E.  925;  Nelson  v.  Hagen,  72  Iowa 
705,  31  N.  W.  875. 

40.  Smith  v.  Plummer,  5  Whart.  (Pa.) 
89,  34  Am.  Dec.  530,  holding  that  where  one 
sold  goods  to  another,  who  bought  them  for 
a  third  party,  the  latter  accepting  a  bill 
for  the  purchase-price  drawn  on  him  by  the 
purchaser,  and  afterward  agreeing  with  the 
seller  to  allow  the  bill  to  go  to  protest  and 
be  personally  liable  to  the  latter  for  the  debt, 
the  dishonor  of  the  bill  was  a  sufficient  con- 
sideration for  the  release  of  the  original 
purchaser. 

41.  B.  F.  Coombs,  etc..  Commission  Co.  v. 
Block,  130  Mo.  668,  32  S.  W.  1139,  holding 
that  a  modification  as  to  price  by  allowance 
of  credit  because  of  the  quality  of  the  goods 
is  supported  by  the  agreement  to  pay  the 
price  as  modified. 

42.  Iowa. —  Berkey  v.  Lefebure,  125  Iowa 
76,  99  N.  W.  710. 

Kansas. —  Holton  v.  McPike,  27  Kan.  286. 
Kentucky. —  Kerr   r.    Smith,    5    B.  Mon. 
552. 

Maine. —  Woodward  v.  Libby,  58  Me.  42. 

Massachusetts. —  Upton  v.  Sturbridge  Cot- 
ton Mills,  111  Mass.  446. 

Michigan. —  Talcott  V.  Freedman,  149  Mich. 
577,  113  N.  W.  13. 

Montana. —  John  S.  Brittain  Dry  Goods  Co. 
V.  Birkenfeld,  20  Mont.  347,  51  Pac.  263. 

United  States. —  Utley  f.  Donaldson,  94 
U.  S.  29,  24  L.  ed.  54  [reversing  28  Fed. 
Cas.  No.  16,807];  Schuchardt  v.  Aliens,  1 
Wall.  359,  17  L.  ed.  642. 

Question  of  law  or  fact. —  Ordinarily 
whether  the  alleged  modification  was  as- 
sented to  by  the  parties  is  for  the  jury. 
Manhattan  Mills,  etc.,  Mfg.  Co.  v.  Edward 
P.  Allis  Mfg.  Co.,  (Kan.  1898)  54  Pac.  689; 
Eppens,  etc.,  Co.  r.  Littleiolm,  27  N.  Y. 
App.  Div.  22,  50  N.  Y.  Suppl.  251  [affirmed 
in  164  N.  Y.  187,  58  N.  E.  19,  52  L.  R.  A. 
811].  But  where  the  alleged  modification  is 
evidenced  by  writings,  as  a  letter  by  one  of 
the  partie.-;  proposing  the  change  and  a  letter 
by  the  other  party  making  a  counter  propo- 


sition, the  construction  of  the  writings  is  a 
question  of  law  for  the  court.  Talcott  r. 
Freedman,  149  Mich.  577,  113  N.  W.  13. 

43.  J.  K.  Armsby  Co.  v.  Blum,  137  Cal. 
552,  70  Pac.  669;  C.  &  C.  Electric  Motor  Co. 
v.  Frisbie,  66  Conn.  67,  33  Atl.  604;  Murphy 
V.  Sagola  Lumber  Co.,  125  Wis.  363,  103 
N.  W.  1113.  But  see  Eppens,  etc.,  Co.  v. 
Littlejohn,  164  N.  Y.  187,  58  N.  E.  19,  52 
L.  R.  A.  811  [affirming  27  N.  Y.  App.  Div. 
22,  50  N.  Y.  Suppl.  251]. 

For  evidence  held  sufficient  to  show  modi- 
fication see  Birkett  v.  Nichols,  184  N.  Y. 
315,  77  N.  E.  374  [reversing  98  N.  Y.  App. 
Div.  631,  90  N.  Y.  Suppl.  257]. 

A  counter  proposition  made  to  a  proposi- 
tion to  change  the  original  agreement  does 
not  show  a  modification  of  the  latter.  Tal- 
cott V.  Freedman,  149  Mich.  577,  113  N.  W. 
13. 

One  cannot  rely  on  a  proposed  modifica- 
tion to  which  he  has  not  assented.  Kellogg 
V.  Frohlich,  139  Mich.  612,  102  N.  W.  1057. 

Subsequent  assent. —  Although  a  contract  of 
sale  is  made  without  reference  to  a  proposi- 
tion of  the  seller  for  inspection  by  the  buyer 
at  a  point  intermediate  that  of  shipment  and 
delivery,  a  s-ubsequent  acceptance  by  the  buyer 
of  the  proposition  modifies  the  contract. 
Eraser  v.  Ross,  1  Pennew.  (Del.)  348,  41 
Atl.  204. 

Change  in  course  of  dealing. —  Wliere  plain- 
tiffs had  pursued  a  certain  course  of  dealing 
with  defendant  for  many  years,  they  could 
not  arbitrarily  change  it  without  notice  to 
him.  Carter  v.  Lane,  5  Fed.  Cas.  No.  2,477, 
1  Hayw.  &  H.  176. 

44.  Schweppe  Grocer  Co.  v.  Nolin,  83  Mo. 
App.  73. 

Change  of  parties. —  Where  there  has  been 
a  change  of  vendors  the  acceptance  of  the 
goods  from  the  new  vendor  is  an  assent  to 
the  change.  Atlantic  Phosphate  Co.  r.  Grafl"- 
lin,  114  U.  S.  492,  5  S.  Ct.  967,  29  L.  ed. 
221.  But  acceptance  of  payment  from  a 
third  person  does  not  effect  a  change  of  par- 
ties. Barkley  r.  Rensselaer,  etc.,  R.  Co.,  71 
N.  Y.  205.  So  an  offer  to  ship  the  goods 
to  one  who  has  purchased  the  buyer's  busi- 
ness is  not  an  assent  to  a  change  of  parties. 
Downs  V.  Marsh,  29  Conn.  409. 

45.  District  of  ColiiDihia. —  Cumberland 
Hydraulic  Cement,  etc..  Co.  Wlieatley,  9 
App.  Cas.  334. 

lova. —  Aldrich  r.  Price,  57  Iowa  151,  9 
N.  W.  376,  10  N.  W.  339. 

Keir  Hampshire. —  Rubinson  7'.  Batchelder, 
4  N.  H.  40. 
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be  binding  unless  in  writing.*''  The  new  agreement  must  purport  to  modify  the 
original  contract  or  must  be  inconsistent  therewith  or  there  is  no  modification.*' 
5.  Operation  and  Effect.  If  the  new  agreement  covers  substantially  the 
entire  subject-matter  of  the  original  contract,  the  original  will  be  regarded  as 
merged  in  the  subsequent  contract.*^  Similarly  when  there  is  a  modification 
of  particular  terms  the  modified  agreement  takes  the  place  of,  and  is  as  binding 
on  the  parties  as,  the  original  contract,*^  and  neither  party,  as  a  rule,  can  rely 
on  the  original  contract.^*^  So  where  there  has  been  an  assent  to  a  change  of 
purchasers  the  original  purchaser  is  released,^^  and  the  one  substituted  becomes 
liable  as  an  original  purchaser.^^  But  a  modification  of  the  contract  allowing 
dehvery  to  be  made  at  a  different  time  or  at  a  different  place/^  or  limiting  the  time 


Ifiew  York. —  Orguerre  v,  Luling,  1  Hilt. 
383. 

Vermont. —  Hunt  V.  Thurman,  15  Vt.  336, 
40  Am.  Dec.  683. 

United  States. —  In  re  Naylor  Mfg.  Co., 
135  Fed.  206. 

See  Contracts,  9  Cyc.  597;  Frauds,  Stat- 
ute OF,  20  Cyc.  241.  . 

46.  General  Electric  Co.  v.  National  Con- 
tracting Co.,  178  N.  Y.  369,  70  N.  E.  928 
[affirming  83  N.  Y.  Suppl.  1106].  But 
compare  Dowagiac  Mfg.  Co.  v.  Watson,  90 
Minn.  100,  95  N.  W.  884. 

47.  Berkey  v.  Lefebure,  125  Iowa  76,  99 
N.  W.  710. 

Conditional  acceptance. —  Where  the  seller, 
in  delivering  to  the  buyer  tobacco  which  he 
has  contracted  to  sell  in  a  merchantable  con- 
dition, is  informed  by  the  buyer  that  it  is 
not  in  a  merchantable  condition,  and  will 
not  be  accepted  unless  put  in  such  condition 
by  the  seller,  or  by  the  buyer  at  the  seller's 
expense,  and  the  seller  leaves  the  tobacco 
with  the  buyer,  this  is  not  a  modification  of 
the  contract  but  a  conditional  acceptance. 
Olson  V.  Mayer,  56  Wis.  551,  14  N.  W.  640. 

Inspection  of  goods. —  A  contract  to  sell 
and  deliver  ties,  which  made  no  provision 
for  inspection,  is  not  changed,  as  to  the 
seller's  duty  to  deliver  them  without  a  prior 
inspection,  by  the  purchaser's  compliance 
with  the  seller's  request,  made  on  account  of 
the  demand  of  the  person  from  whom  the 
seller  was  obtaining  the  ties,  that  an  inspec- 
tor be  sent.  Thick  v.  Detroit,  etc.,  R.  Co., 
137  Mich.  708,  101  N.  W.  64.  So  a  contract 
for  a  car  of  fruit  to  be  delivered  at  a  speci- 
fied place  is  not  modified  as  to  place  of 
delivery  by  reason  of  the  buyer's  compliance 
with  the  seller's  request  to  inspect  the  fruit 
at  an  intermediate  point.  Seefeld  v.  Thacker, 
93  Wis.  518,  67  N.  W.  1142. 

48.  Georgia. —  Poland  Paper  Co.  v.  Foote, 
etc.,  Co.,  118  Ga.  458,  45  S.  E.  374;  Byrd  v. 
Campbell  Printing  Press,  etc.,  Co.,  90  Ga. 
542,  16  S.  E.'267. 

Maine. —  Patten  v.  Hood,  40  Me.  457. 

Michigan. —  Leffel  v.  Piatt,  126  Mich.  443, 
86  N.  W.  65;  Osborne  v.  Baker,  103  Mich. 
247,  61  N.^  W.  509. 

Missouri. —  Peters,  etc.,  Pottery  Co.  v. 
Folckemer,  131  Mo.  App.  105,  110  S.  W.  598. 

^eiD  Yor/c .— Farrell  f.  Ryan,  107  K  Y. 
App.  Div.  609,  94  N.  Y.  Suppl.  850 ;  Shull  v. 
Ostrander,  63  Barb.  130;  Keeney  v.  Mason, 
49  Barb.  254. 
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Pennsylvania. —  Stiles  v.  Seaton,  200  Pa. 
St.  114,  49  Atl.  774. 

Wisconsin. —  Vodrey  Pottery  Co.  v.  H.  E. 
Home  Co.,  117  Wis.  1,  93  N.  W.  823. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  260. 

Collateral  agreements. —  When  the  new 
agreement  is  merely  collateral  the  original 
contract  is  not  merged  therein.  Carruthers 
V.  McMurry,  75  Iowa  173,  39  N.  W.  255; 
Sterling  v.  PvOgers,  25  Wend.  (N.  Y.)  658. 
And  see  Mills  r.  Mercer,  Dudley  (Ga.)  158. 

Reinstatement  of  former  contract. —  Where 
the  parties  to  a  running  contract  for  the 
delivery  of  goods  during  its  life  made  a  new 
contract  for  the  sale  of  the  same  goods,  the 
buyer  giving  an  order  thereunder,  stating 
that,  if  only  a  portion  of  the  goods  ordered 
v/ere  taken,  the  balance  should  not  apply 
under  the  former  contract,  and  the  seller 
replied  that  the  first  contract  had  to  be  con- 
sidered in  force  if  the  second  were  broken, 
and  the  buyer  assented,  the  seller  had  a 
right  to  revive  the  first  contract  on  breach 
of  the  second.  Lawlor  f.  Magnolia  Metal 
Co.,  33  N.  Y.  App.  Div.  356,  53  N.  Y.  Suppl. 
950. 

49.  Brooke  v.  Waring,  7  Gill  (Md.)  5. 
When  the  modification  is  invalid  as  to 

creditors  it  affects  the  whole  contract  to  the 
same  extent  as  if  it  had  been  a  part  of  the 
original  contract.  H.  B.  Claflin  Co.  v.  Kern, 
55  Fed.  578. 

50.  California. —  Boothe  v.  Squaw  Springs 
Water  Co.,  142  Cal.  573,  76  Pac.  385. 

Georgia. —  McGregor  v.  Bensinger  Self- 
Adding  Register  Co.,  86  Ga.  439,  12  S.  E. 
683 ;  Wilson  f.  Paulsen,  57  Ga.  596. 

loioa. —  Aldrich  f.  Price,  57  Iowa  151,  9 
N.  W.  376,  10  N.  W.  339. 

ISlew  York. —  General  Electric  Co.  i*.  Na- 
tional Contracting  Co.,  178  N.  Y.  369,  70 
N.  E.  928  [affirming  83  N.  Y.  Suppl.  11061 . 

Vermont. —  Drew  v.  Edmunds,  60  Vt.  401, 
15  Atl.  100,  6  Am.  St.  Rep.  122. 

United  States. —  Roberts  v.  Benjamin,  124 
U.  S.  64,  8  S.  Ct.  393,  31  L.  ed.  334;  Mason 
V.  U.  S.,  6  Ct.  CI.  57  [affirmed  in  17  Wall. 
67,  21  L.  ed.  564]. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  260. 

51.  Smith  r.  Plummer,  5  Whart.  89,  34  Am. 
Dec.  530. 

52.  Ellis  V.  U.  S.  Fertilizing,  etc.,  Co.,  64 
Ga.  571;  Sloan  v.  Van  Wyck,  47  Barb. 
(N.  Y.)  634  [affirmed  in  4  Ajbb.  Dec.  250,  5 
Transcr.  App.  98]. 

53.  Cease  v.  Cockle,  76  111.  484;  Bacon  V. 
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of  payment,^^  must  be  acted  on  to  prevent  the  other  party  from  relying  on  the 
original  contract.  And  if  the  modification  is  conditional  it  cannot  be  taken 
advantage  of  unless  the  condition  is  complied  with.^^  A  modification  of  one  of 
the  terms  or  conditions  of  the  contract  will  not  of  course  affect  the  liability  of 
the  parties  under  other  terms  and  conditions,^^  unless  such  conditions  are 
directly  related  to  the  modified  conditions.^^ 

B.  Rescission  —  1.  In  General.  While  the  parties  to  a  contract  may 
rescind  it  by  mutual  consent,^*'  or  one  party  may  rescind  for  fraud/*^  mistake/^ 
or,  in  some  cases,  for  breach  of  contract  or  condition  on  the  part  of  the  other, 
neither  of  them  can  do  so  arbitrarily.^^ 

2.  By  Agreement  of  Parties  —  a.  Option  to  Rescind  —  (i)  In  General.  The 
parties  to  a  contract  of  sale  may  stipulate  that  one  of  them  shall  have  the  right 
to  terminate  the  contract  for  certain  specified  reasons.  The  option  thus  given 
to  rescind  must  be  distinguished  from  the  conditional  contracts  for  sale  or  return,^* 


Cobb,  45  111.  47 ;  Scully  v.  Detroit  Iron  Fur- 
nace Co.,  132  Mich.  333,  93  N.  W.  885;  Stiff 
V.  Stevens,  (Tex.  Civ.  App.  1893)  21  S.  W- 
295;  Stiff  v.  Fisher,  2  Tex.  Civ.  App.  346, 
21  S.  W.  291. 

54.  Weiss  r.  Marks,  23  Pa.  Super.  Ct.  602. 

55.  Van  Camp  Packing  Co.  f.  Smith,  101 
Md.  565,  61  Atl.  284;  Heierman  v.  Robinson, 
26  Tex.  Civ.  App.  491,  63  S.  W.  657. 

56.  O'Ferrall  v.  Vancamp,  124  Ind.  336, 
24  N.  E.  134 ;  Bryant  V.  Sears,  49  Iowa  373 ; 
Gammar  v.  Borgain,  27  Iowa  369 ;  Youqua 
V.  Nixon,  30  Fed.  Cas.  No.  18,189,  Pet.  C.  C. 
221. 

57.  T.  Wilce  Co.  v.  Kelley  Shingle  Co.,  130 
Mich.  319,  89  N.  W.  957,  holding  that  when 
the  purchaser  of  lumber  to  be  delivered  by 
November  1,  after  being  piled  sixty  days, 
asked  for  and  was  granted  delay  in  the  de- 
livery, he  could  not  repudiate  the  contract 
because  the  full  amount  of  lumber  had  not 
been  piled  in  the  seller's  yards  by  Septem- 
ber 1. 

Where  a  second  contract  was  not  to  be 
performed  until  the  first  was  completed,  an 

extension  of  the  time  of  performance  of  the 
first  operated  to  extend  that  of  the  second 
and  the  seller  was  guilty  of  a  breach  of  the 
second  contract  in  refusing  to  deliver  under 
it  upon  the  completion  of  the  first,  although 
it  was  after  the  time  named  for  the  delivery. 
Pinckney  f.  Dambmann,  72  Md.  173,  19  Atl. 
450. 

58.  Other  remedies  of  seller  see  infra, 
VIII. 

Other  remedies  of  buyer  see  infra,  IX. 

59.  See  infra,  IV,  B,  2. 

60.  See  infra,  IV,  B,  3,  a. 

61.  See  infra,  IV,  B,  3,  b. 

62.  See  infra,  IV,  B,  3,  c. 

63.  /ZZtwois.— Kendall  v.  Young,  27  111. 
App.  174  [affirmed  in  141  111.  188,  30  N.  E. 
538]. 

Missouri. —  Ludwig  v.  Knippinger,  13  Mo. 
App.  593. 

Nebraska. —  Backes  v.  Black,  5  Nebr. 
(Unoff.)  74,  97  N.  W.  321. 

'Neiv  York. —  Loader  v.  Brooklvn  Chair  Co., 
75  N.  Y.  App.  Div.  621,  78  N.  Y.  Suppl.  156. 
Where  A  contracted  with  B  to  furnish  cer- 
tain fixtures  and  merchandise  for  use  in  the 
latter's  saloon  and  entered  into  a  contract  in 


his  own  name  with  a  third  party  to  furnish 
the  same,  B  not  being  a  party  in  any  way 
to  the  latter  contract,  the  failure  of  B  to 
carry  out  his  contract  with  A  could  not 
affect  the  latter's  liability  to  the  third  party 
for  the  price  which  it  had  agreed  to  pay  the 
third  party  for  the  goods.  Schwarzer  v. 
Karsch  Brewing  Co.,  74  N.  Y.  App.  Div.  383, 
77  N.  Y.  Suppl.  719. 

Pennsylvania. —  Roberts  v.  Andrews,  23  Pa. 
Co.  Ct.  97. 

South  Dakota. —  Dowagiac  Mfg.  Co.  V. 
Higinbotham,  15  S.  D.  547,  91  N.  W.  330. 

64.  See  i^ifra,  VI,  A,  2,  f .  And  see  the 
cases  cited  infra,  this  note. 

Illustrations  of  options. —  Where,  in  a  bill 
of  sale  of  stoves,  the  vendor  promised  that, 
if  the  stoves  were  not  resold  within  one 
year,  he  would  take  back  two  of  them,  and 
pay  the  vendee  fifty  dollars  and  interest,  it 
was  in  effect  giving  the  vendee  the  right  to  re- 
scind the  sale  at  the  end  of  the  year  as  to 
two  of  the  stoves.  Sawyer  v.  Mclntyre,  18 
Vt.  27.  A  stipulation  that,  should  the  pur- 
chaser fail  to  make  payments  of  the  price 
as  agreed,  he  should  forfeit  the  goods  which 
should  revert  to  the  seller,  and  all  claims 
against  the  purchaser  should  thereupon 
cease,  is  not  a  penalty,  but  an  option  in  the 
purchaser,  to  either  pay  the  price  and  take 
the  goods  or  refuse  to  pay  and  forfeit  the 
goods,  and  a  refusal  to  pay  was  not  a 
breach.  Gallup  v.  Sterling,  22  Misc.  (N.  Y^.) 
672,  49  N.  Y.  Suppl.  942.  But  a  memoran- 
dum, "  Guaranteed  against  our  own  decline," 
given  by  the  seller  at  the  time  of  making  a 
sale,  does  not  reserve  to  the  purchaser  the 
right  to  rescind  the  contract  at  will,  but  is 
a  mere  assurance  that  the  seller  would  not 
decline  to  fill  the  order  and  imposed  no  other 
duty  than  was  implied  by  law.  Buist  r. 
Eufaula  Drug  Co.,  96  Ala."  292,  11  So.  301. 

Assignment  of  contract. —  Where  a  contract 
provided  that,  if  the  purchaser  of  property 
should  become  dissatisfied,  she  should  be  en- 
titled to  a  return  of  the  purchase-price  on 
surrender  of  the  property  sold,  the  fact  that 
pending  the  suit  to  enforce  such  agreement 
she  assigned  the  contract  was  held  imma- 
terial, since  the  statute  authorized  the  con- 
tinuance of  a  suit  in  the  name  of  the  original 
party,  or  substitution  of  the  transferee  where 
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and  sale  on  approval. ^'^  Such  provisions,  although  not  usual,  are  valid. Under 
a  reservation  of  the  right  to  rescind  the  rights  of  the  parties  are  mutual/^  and  the 
consent  of  the  other  party  is  not  a  condition  precedent  to  the  exercise  of  the  right. 

(ii)  Exercise  of  Option.  The  option  can  be  exercised  only  for  the  reasons/^ 
and  in  the  manner  specified  in  the  contract. '^^  On  the  exercise  of  the  option  by 
the  buyer  it  is  usually  necessary  that  he  should  return  the  property/^  or  give 
the  seller  notice  of  his  election. '^^  As  a  general  rule  a  mere  offer  to  return  the  goods 
is  insufficient  under  a  provision  requiring  their  return,'^  The  tender  of  the  goods 
in  return  must  be  unconditional, and  must  be  made  at  the  place  designated  in 
the  option. 

b.  Agreement  to  Rescind.    The  power  to  rescind  a  sale  by  agreement  is 


plaintiff's  claim  was  transferred  pendente  lite. 
O'Rourke  i\  Schultz,  23  Mont.  285,  58  Pac. 
712. 

65.  See  infra,  VI,  A,  2,  e. 

66.  Smalley  v.  Hendrickson,  29  N.  J.  L. 
371. 

67.  Kraft  f.  Sims,  1  Tex.  App.  Civ.  Cas. 
§  404. 

68.  Coombs  v.  Glass,  5  B.  Mon.  (Ky.)  11; 
Patterson  t\  Bonner,  14  La.  214;  Carter  v. 
Walker,  2  Rich.  (S.  C.)  40;  Thornton  v. 
Wynn,  12  Wheat.  (U.  S.)  183,  6  L  ed.  595. 
See  also  Young  v.  Paris,  69  111.  App.  449, 
holding  that  the  option  cannot  be  revoked 
by  the  other  party. 

69.  Semon  f.  Coppes,  etc.,  Co.,  35  Ind. 
App.  351,  74  N.  E.  41,  111  Am.  St.  Rep.  171; 
Swann  v.  West,  41  Miss.  104. 

70.  McCormick  Harvesting  Mach.  Co.  v. 
Brower,  88  Iowa  607,  55  N.  W.  537;  King 
f.  Towsley,  64  Iowa  75,  19  N.  W.  859;  Avery 
Planter  Co.  r.  Peck,  80  Minn.  519,  83  N.  W. 
455,  1083;  Schultz  v.  O'Rourke,  18  Mont. 
418,  45  Pac.  634;  Sandwich  Mfg.  Co.  f. 
Feary,  34  Nebr.  411,  51  K  W.  1026;  Edgerly 
V.  Gardner,  9  Nebr.  130,  1  N.  W.  1004. 

71.  King  V.  Towsley,  64  Iowa  75,  19  N.  W. 
859 ;  Walls  v.  Gates,  6  Mo.  App.  242 ;  Smalley 
V.  Hendrickson,  29  N.  J.  L.  371;  Knoxville 
Traction  Co.  v.  Manchester  Mfg.  Co.,  (Tenn. 
Ch.  App.  1900)  59  S.  W.  173. 

Partial  rescission. —  Under  a  contract  of 
sale  giving  the  purchaser  the  right  to  return 
any  part  of  the  goods  when  found  bad,  he 
need  rescind  the  contract  only  as  to  the  por- 
tion found  bad.  P.  J.  Sorg  Co.  v.  Crouse, 
88  Hun  (N.  Y.)  246,  34  N.  Y.  Suppl.  741. 

Impossibility  of  return. —  Where  a  pony  is 
sold,  with  option  to  the  purchaser,  if  dissatis- 
fied, to  rescind  the  sale  within  a  certain 
time,  the  purchaser,  on  the  death  of  the  pony 
within  such  time,  may  still  rescind  the  sale. 
Lyons  v.  Stills,  97  Tenn.  514,  37  S.  W.  280. 

Question  for  jury. —  W^hether  or  not  a  party 
has  so  contracted  as  to  relieve  himself  from 
the  obligation  of  returning  or  tendering  the 
property  where  he  wishes  to  rescind  a  sale  is 
a  question  for  the  jury,  where  the  contract 
is  an  oral  one.  Smalley  v.  Hendrickson,  29 
N.  J.  L.  371. 

72.  Smalley  r.  Hendrickson,  29  N.  J.  L. 
371.  And  see  Moral  School  Tp.  v.  Harrison, 
74  Ind.  93;  Housding  v.  Solomon,  127  Mich. 
654,  87  N.  W.  57. 

Waiver  by  seller. —  The  seller  may  by 
stipulation  relieve  the  buyer  of  the  obliga- 
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tion  to  relieve  the  property  or  give  notice. 
Schultz  V.  O'Rourke,  18  Mont.  418,  45  Pac. 
634;  Smalley  v.  Hendrickson,  29  N.  J.  L.  371. 

73.  McCormick  Harvesting  Mach.  Co.  v. 
Allison,  116  Ga.  445,  42  S.  E.  778;  Malsby 
V.  Young,  104  Ga.  205,  30  S.  E.  854;  Hoover 
V.  Doetsch,  54  111.  App.  65;  Clark  f.  Deer- 
ing,  29  Nebr.  293,  45  N.  W,  456;  Edgerly 
V.  Gardner,  9  Nebr.  130,  1  N.  W.  1004.  But 
see  Champion  Mach.  Co.  v.  Mann,  42  Kan. 
372,  22  Pac.  417  (holding  that  the  purchaser 
was  excused  from  making  an  actual  return 
when  on  an  offer  to  do  so  the  seller  declined 
to  receive  the  property)  ;  McCormick  Har- 
vesting Mach.  Co.  V.  Knoll,  57  Nebr.  790, 
78  N.  W.  394^  holding  that  notice,  given  by 
the  buyer  to  the  seller's  agent,  of  a  rescis- 
sion of  an  executory  contract  of  sale,  together 
with  an  offer  to  deliver  the  property  to  the 
agent,  is  a  sufficient  tender  of  the  return  of 
the  property  to  work  a  rescission,  although 
there  was  no  direct  refusal  of  the  offer  to 
return. 

Property  held  subject  to  seller's  order. — 

A  mere  notice  by  the  purchaser,  under  a  con- 
tract that  if  a  machine  sold  shall  not  work 
it  shall  be  returned  after  four  months,  that 
the  machine  is  held  subject  to  the  seller's 
order  is  not  a  compliance  with  the  contract. 
Dickey  v.  Winston  Cigarette  Mach.  Co.,  117 
Ga.  131,  43  S.  E.  493. 

Protection  of  buyer's  interests. — Where  the 
purchaser  of  corporate  stock,  under  an  option 
to  return  it  and  have  the  money  paid  for  it 
refunded,  tenders  the  stock  in  rescission,  and 
the  seller  refuses  to  accept  it,  the  purchaser 
has  the  right  to  do  any  acts  in  regard  to 
the  stock  reasonably  necessary  to  protect  his 
interests,  and  at  tlie  same  time  to  maintain 
his  claim  to  rescind.  Jessop  v.  Ivory,  158 
Pa.  St.  71,  27  Atl.  840. 

74.  Pitt's  Sons'  Aig.  Co.  f.  Spitznogle,  54 
Iowa  36,  6  N.  W.  71;  Walls  r.  Gates,  6  Mo. 
App.  242. 

75.  Malsby  v.  Young,  104  Ga.  205,  30  S.  E. 
854,  holding  that  a  mere  notice  to  the  seller 
that  the  goods  are  held  subject  to  his  order 
is  insufficient. 

Return  to  place  of  delivery. —  If  the  seller 
has  no  regular  place  of  business  a  return  of 
the  goods  to  the  place  of  delivery  is  suffi- 
cient if  notice  thereof  is  given,  and,  if  the 
whereabouts  of  the  agent  who  sold  the  goods 
is  not  known,  notice  may  be  given  to  the 
nearest  agent.  Paulson  v.  Osborne,  37  Minn. 
19,  33  N.  W.  2. 
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coextensive  with  the  power  to  contract,'^  and  the  mutual  release  of  the  rights 
of  the  parties  under  the  contract  of  sale  is  regarded  as  a  sufficient  consideration 
for  the  agreement.'''  There  must  be  a  mutual  assent  to  the  agreement/^  and 
an  unconditional  acceptance  of  the  proposal  operates  as  a  rescission.'''^  If  the 
contract  of  sale  is  fully  executed  redelivery  of  the  goods  is  necessary  to  complete 
the  agreement  to  rescind ;  but  this  requirement  is  fulfilled  by  a  constructive 
dehvery  as  where  the  vendee  holds  the  goods  as  bailee  for  the  seller/^  especially 
if  the  sale  is  not  fully  executed  by  payment  of  the  price. If,  however,  there  is 
an  actual  delivery  it  must  be  unconditional.^^  The  agreement  to  rescind  may 
be  by  parol,    and  it  is  not  essential  that  a  party  in  express  terms  consents  to  the 


Where  no  place  for  delivery  on  return  is 
specified  the  buyer,  in  order  to  rescind  the 
contract,  is  not  required  to  return  the  ma- 
chine until  he  has  been  informed  where  he 
should  leave  it.  Westinghouse  Co.  v.  Gainor, 
130  Mich.  393,  90  N.  W.  52. 

76.  Smith  v.  Field,  5  T.  R.  402,  2  Rev. 
Rep.  630,  101  Eng.  Reprint  225.  See  also 
Contracts,  9  Cyc.  593. 

The  fact  that  advances  had  been  made  to 
the  purchaser  to  be  paid  out  of  the  proceeds 
of  goods  to  be  consigned  to  the  creditor  did 
not  give  the  creditor  such  a  lien  on  the 
goods  as  would  prevent  the  purchaser  from 
entering  into  an  agreement  with  the  seller  to 
rescind  the  sale.  Clemson  f.  Davidson,  5 
Binn.  (Pa.)  392. 

Return  of  purchase-money  notes. —  Wliere 
no  part  of  the  purchase-money  has  been 
paid,  a  sale  may  be  rescinded  by  mutual 
consent,  although  the  purchase-money  notes 
have  been  transferred  to  a  third  person,  pro- 
vided the  seller  takes  up  the  notes  in  con- 
sequence of  the  rescission,  and  either  returns 
them  to  the  maker,  or  holds  them  subject  to 
his  order.  Steen  v.  Harris,  81  Ga.  681,  8 
S.  E.  206. 

77.  Gant  v.  Shelton,  3  B.  Mon.  (Ky.) 
420;  Brooke  v.  Waring,  7  Gill  (Md.)  5; 
Bryant  v.  Thesing,  46  Nebr.  244,  64  N.  W. 
967;  Kelly  f.  Bliss,  54  Wis.  187,  11  N.  W. 
488. 

78.  Robinson  v.  Pogue,  86  Ala.  257,  5  So. 
685;  J.  P.  Gentry  Co.  v.  Margolius,  110  Tenn. 
669,  75  S.  W.  959 ;  Ault  V.  Dustin,  100  Tenn. 
366,  45  S.  W.  981,  cancellation  of  order. 

If  such  assent  is  induced  by  fraud  or  mis- 
take the  agreement  to  rescind  is  of  no  effect. 
Byers  v.  Chapin,  28  Ohio  St.  300.  But  see 
Flint  V.  Standard  Rope,  etc.,  Co.,  52  N.  Y. 
App.  Div.  459,  65  N.  Y.  Suppl.  238,  where 
on  a  rejection  of  the  goods  by  the  purchaser 
it  was  held  to  be  the  duty  of  the  seller  to 
investigate. 

79.  Flynn  v.  Ledger,  48  Hun  (N.  Y.)  465, 
1  N.  Y.  Suppl.  235.  See  also  Pictou  Bank  v. 
Harvey,  14  Can  Sup.  Ct.  617,  7  Can.  L.  T 
Ooc.  Notes  130. 

When  a  proposal  to  rescind  is  made  by  one 
party,  the  other  must  accept  the  proposal 
within  a  reasonable  time.  McGregor  Noe 
Hardware  Co.  v.  Livesav,  85  Mo.  App. 
271. 

Conditional  acceptance. —  If  the  agreement 
is  conditioned  on  the  performance  of  some 
act  to  be  performed  by  the  vendee,  there 
must  be  performance  on  his  part  before  the 

[9] 


rescission  can  take  effect.  Lightfoot  V. 
Strahan,  7  Ala.  444. 

A  request  to  delay  shipment  acceded  to  by 
the  seller  for  a  limited  period  does  not  con- 
stitute a  rescission.  National  Cash  Register 
Co.  V.  Hill,  136  N.  C.  272,  48  S.  E.  637,  68 
L.  R.  A.  100. 

Failure  to  reply  to  a  proposal  to  rescind 
does  not  constitute  an  acceptance  thereof. 
Robinson  v.  Pogue,  86  Ala.  257,  5  So.  685; 
Baltimore,  etc.,  R.  Co.  v.  Steel  Rail  Supply 
Co.,  123  Fed.  655,  59  C.  C.  A.  419. 

Question  for  jury. —  Whether  there  has 
been  a  rescission  is  a  question  for  the  jury. 
Hobbs  V.  Columbia  Falls  Brick  Co.,  157 
Mass.  109,  31  N.  E.  756;  Dignan  v.  Spurr, 
3  Wash.  309,  28  Pac.  529;  James  v.  Adams, 
16  W.  Va.  245. 

Sufficiency  of  evidence  to  show  a  rescis- 
sion by  agreement  is  considered  in  Gillespie 
Gillespie,  2  Bibb  (Ky.)  89;  H.  Hirsch- 
berg  Optical  Co.  v.  Michaelson,  1  Nebr. 
(Unoff.)  137,  95  N.  W.  461;  Sloan  v.  Van 
Wyck,  47  Barb.  (N.  Y. )  634  [affirmed  in  4 
Abb.  Dec.  250,  5  Transcr.  App.  98]. 

80.  Quincy  v.  Tilton,  5  Me.  277;  Klein  v. 
Rector,  57  Miss.  538;  Miller  v.  Smith,  17 
Fed.  Cas.  No.  9,590,  1  Mason  437. 

Implied  promise.—  A  promise  to  return  the 
goods  is  implied  in  a  rescission  by  agree- 
ment.   Talbot  V.  Dailey,  3  Bibb  (Ky.)  443. 

Reasonable  time. —  A  delay  of  eight  months 
in  returning  goods  is  not  unreasonable  when 
the  purchase-price  has  not  been  returned 
and  no  loss  actually  sustained  bv  the  seller. 
Willard  v.  Tatum,  (Cal.  1893)  31  Pac.  912. 

81.  Steen  Harris,  81  Ga.  681,  8  S.  E. 
206;  Folsom  v.  Cornell,  150  Mass.  115,  22 
N.  E.  705. 

82.  Gant  v.  Shelton,  3  B.  Mon.  (Ky.)  420; 
Bryant  v.  Thesing,  46  Nebr.  244,  64  N.  W. 
967;  Wolff  V.  Zeller,  31  Misc.  (N.  Y.)  255, 
64  N.  Y.  Suppl.  129  [reversing  27  Misc.  646, 
58  N.  Y.  Suppl.  608].  , 

83.  Willard  v.  Tatum,  (Cal.  App.)  31  Pac. 
912. 

84.  Gant  v.  Shelton,  3  B.  Mon.  (Kv.)  420; 
Bryant  v.  Thesing,  46  Nebr.  244,  64  N.  W. 
697;  Dignan  v.  Spurr,  3  Wash.  309,  28  Pac. 
529.  But  see  Noble  v.  Ward,  L.  R.  1  Exch. 
117,  4  H.  &  C.  149,  12  Jur.  N.  S.  167,  35 
L.  J.  Exch.  81,  13  L.  T.  Rep.  N.  S.  639,  14 
Wkly.  Rep.  397  [affrrmcd  in  L.  R.  2  Exch. 
135,' 36  L.  J.  Exch.  91.  15  L.  T.  Rep.  N.  S. 
672,  15  Wkly.  Rep.  520],  holding  that  a 
contract  Avithin  the  statute  of  frauds  can- 
not be  rescinded  by  verbal  agreement. 
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rescission,  but  such  consent  may  be  implied  from  his  acts  or  conduct. But  a 
return  of  a  portion  of  the  goods  operates  as  a  rescission  jpro  tanto  only.^® 

3.  For  Fraud,  Mistake,  or  Default  in  Performance  —  a.  Fraud.  The  contract 
of  sale  may  be  rescinded  for  fraud     of  either  the  buyer/^  or  the  seller. 


85.  Avery  Planter  Co.  v.  Peck,  80  Minn. 
519,  83  N.  W.  455,  1083;  Hart  v.  Haight,  10 
N.  Y.  Suppl.  798;  Terry  v.  Wenderoth,  147 
Pa.  St.  519,  23  Atl.  763;  Greder  v.  Stahl, 
(S.  D.  1908)  115  N.  W.  1129;  West  Coast 
Shingle  Co,  v.  Markhams  Shingle,  50  Wash. 
681,  97  Pac.  801,  holding  that  there  was  a 
mutual  rescission  of  defendant's  contract  to 
sell  plaintiff'  shingles,  where  defendant  wrote, 
asking  plaintiff  not  to  depend  upon  it,  since 
its  kilns  had  burned,  and  plaintiff  replied, 
expressing  regret,  and  stating:  "However, 
...  if  you  can  get  your  kilns  rebuilt  quickly, 
and  take  advantage  of  the  good  market,  you 
can  probably  soon  make  up  your  loss.  ...  As 
soon  as  you  are  in  shape  to  again  make  ship- 
ments, trust  you  will  let  us  hear  from  you." 

But  receiving  the  goods  merely  for  the 
purpose  of  preventing  loss,  with  notice  to 
the  purchaser  that  they  are  not  accepted  for 
the  purpose  of  rescission,  is  not  an  assent. 
Bauer  v.  Stumph,  Wils.  (Ind.)  514.  Other- 
wise if  no  such  notice  is  given  to  the  pur- 
chaser.   Redmond  v.  Smock,  28  Ind.  36'5. 

Agreement  to  replace.— If  the  seller  takes 
back  the  goods  on  an  agreement  to  replace 
them  with  others  this  is  in  effect  a  rescis- 
sion of  the  original  sale  (Hardenburgh  v. 
Schmidt,  5  N.  Y.  St.  844;  Russell  v.  Wolff, 
19  Misc.  (N.  Y.)  536,  43  N.  Y.  Suppl.  1077. 
Contra,  see  W^est  v.  Cutting,  19  Vt.  536),  but 
not  when  it  is  expressly  agreed  that  the 
transaction  shall  not  have  that  effect  (Ault- 
man  Co.  v.  McDonough,  110  Wis.  263,  85 
>sL  W.  980). 

86.  Coyle  v.  Baum,  3  Okla.  695,  41  Pac. 
389;  Whiting  Mfg.  Co.  v.  Gephart,  6  Wash. 
615,  34  Pac.  161. 

87.  See  supra,  II,  E,  8,  d;  and  cases  cited 
infra,  this  note. 

Actual  fraud. —  The  right  to  jescind  for 
fraud  has  been  held  to  exist  only  when  actual 
fraud  is  shown,  and  a  rescission  cannot  be 
had  for  constructive  fraud.  Barnett  v.  Speir, 
93  Ga.  762,  21  S.  E.  168. 

Trick  or  artifice.— It  is  held  sometimes 
that  false  representations  are  not  ground  of 
rescission  unless  accompanied  by  some  trick 
or  artifice.  Labe  f.  Bremer,  167  Pa.  St.  15, 
31  Atl.  342;  Diller  v.  Nelson,  10  Pa.  Super. 
Ct.  449;  Ralph  v.  Eon  Dersmith,  3  Pa. 
Super.  Ct.  618,  40  Wkly.  Notes  Cas.  116; 
Paul  V.  Enrich,  3  Pa.  Super.  Ct.  299. 

88.  Alabama. —  Union  Mfg.,  etc.,  Co.  v.  East 
Alabama  Nat.  Bank,  129  Ala.  292,  29  So. 
781;  McKenzie  v.  Rothschild,  119  Ala.  419, 
24  So.  716. 

Arkansas. —  Stephenson  v.  Weathersby, 
(1898)  45  S.  W.  987. 

Connecticut. —  Thompson  V.  Rose,  16  Conn. 
71,  41  Am.  Dec.  121. 

Georgia. —  Newman  v.  H.  B.  Clafiin  Co.,  107 
Ga.  89,  32  S.  E.  943. 

Illinois. —  Hacker  r.  Munroe,  176  111.  384, 
52  N.  E.  12   [affirming  61  111.  App.  420]; 
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Bowen  v.  Schuler,  41  111.  192;  Henshaw  v. 
Bryant,  5  111.  97;  Huthmacher  v.  Lowman, 
66  111.  App.  448. 

Indiana. —  Brower  v.  Goodyer,  88  Ind.  572. 

loiua. —  Deere  v.  Morgan,  114  Iowa  287,  86 
N.  W.  271;  Kearney  Milling,  etc.,  Co.  v. 
Union  Pac.  R.  Co.,  97  Iowa  719,  66  N.  W. 
1059,  59  Am.  St.  Rep.  434. 

Kentucky. —  Bradbury  v.  Keas,  5  J.  J. 
Marsh.  446;  Crawford  v.  Hurd,  106  S,  W. 
849,  32  Ky.  L.  Rep.  636. 

Louisiana. —  Hills  v.  Jacobs,  7  Rob.  406. 

Massachusetts. —  Steel  i.  Webster,  188 
Mass.  478,  74  N.  E.  686 ;  Badger  v.  Phinney, 
15  Mass.  359,  8  Am.  Dec.  105. 

Missouri. —  Blackman  v.  McAdams,  131  Mo. 
App.  408,  111  S.  W.  599;  Gratton,  etc.,  Mfg. 
Co.  V.  Troll,  77  Mo.  App.  339;  Moore  v.  Hins- 
dale, 77  Mo.  App.  217;  Swafford  Bros.  Dry- 
Goods  Co.  V.  Jacobs,  66  Mo.  App.  362. 

Montana. —  Richardson-Roberts-Byrne  Dry- 
Goods  Co.  V.  Goodkind,  22  Mont.  462,  56  Pac. 
1079. 

Nebraska. —  Pekin  Plow  Co.  V.  Wilson,  66 
Nebr.  115,  92  N.  W.  176. 

Neu;  Hampshire. —  Bradley  v.  Obear,  10 
N.  H.  477. 

New  Jersey. —  Hicks  V.  Campbell,  19  N.  J. 
Eq.  183. 

New  York. —  Heilbronn  r.  Herzog,  165 
N.  Y.  98,  58  N.  E.  759 ;  Sheffield  v.  Mitchell, 
31  N.  Y.  App.  Div.  266,  52  N.  Y.  Suppl.  925; 
Roth  V.  Palmer,  27  Barb.  652;  Gary  v.  Ho- 
tailing,  1  Hill  311,  37  Am.  Dec.  323. 

North  Carolina. —  Blake  v.  Blackley,  109 
N.  C.  257,  13  S.  E.  786,  26  Am.  St.  Rep.  566. 

Oregon. —  Crossen  v.  Murphy,  31  Greg.  114, 
49  Pac.  858 ;  Craig  v.  California  Vineyard 
Co.,  30  Greg.  43,  46  Pac.  421. 

Pennsylvania. —  Zeeman  v.  Saleburg,  25  Pa. 
Super.  Ct.  423;  Davis  v.  Cosel,  4  Pa.  Super. 
Ct.  519;  Harding  v.  Lloyd,  3  Pa.  Super.  Ct. 
293,  40  Wkly.  Notes  Cas.  66. 

Tennessee. —  Wertheimer-Swartz  Shoe  Co.  V. 
Faris,  (Ch.  App.  1898)  46  S.  W.  336. 

Texas. —  Cabaness  v.  Holland,  19  Tex.  Civ. 
App.  383,  47  S.  W.  379. 

Wisconsin. —  Hart  v.  Moulton,  104  Wis. 
349,  80  N.  W.  599,  76  Am.  St.  Rep.  881; 
Weed  V.  Page,  7  Wis.  503. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  262. 

89.  Alabama. —  Fuller  v.  Chenault,  157 
Ala.  46,  47  So.  197;  Young  v.  Arntze,  86 
Ala.  116,  5  So.  253. 

Arkansas. —  Righter  r.  Roller,  31  Ark.  170. 

Georgia. —  Hoyle  v.  Southern  Saw  Works, 
105  Ga.  123,  31  S.  E.  137. 

Illinois. —  Barker  v.  Keown,  67  111.  App. 
433. 

Indiana. —  Sieveking  v.  Litzler,  31  Ind.  13. 

loioa. — ^  Eldorado  Jewelrv  Co.  v.  Darnell, 
135  Iowa  555,  113  N.  W.  344,  124  Am.  St. 
Rep.  309;  Hall  v.  Orvis,  35  Iowa  366. 

Kentucky. —  H.  T.  Conde  Implement  Co.  v. 
Griggsby,  82  S.  W.  458,  26  Ky.  L.  Rep.  768. 
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b.  Mistake.  Although  the  parties  may  generally  rescind  on  the  ground  of 
mistake/'*^  it  is  not  every  mistake  that  will  afford  a  ground  for  rescission.'^  Thus 
a  mere  mistake  or  misunderstanding  as  to  the  interpretation  of  the  contract, 
or  a  mistake  by  including  in  the  goods  dehvered  some  that  were  not  purchased/^ 
will  not  justify  rescission.  And  it  may  be  said  that  generally  the  other  party 
must  not  have  acted  on  the  agreement  to  such  an  extent  that  a  rescission  would 
be  to  his  prejudice.'* 

e.  Breach  of  Contract  or  Condition  —  (i)  By  the  Buyer  —  (a)  In  General. 
The  seller  may  rescind  the  contract  of  sale  on  the  breach  of  the  contract  or  a  con- 
dition thereof  by  the  buyer, as  by  the  refusal  of  the  buyer  to  receive  the  goods, '« 


Maine. —  Junkins  v.  Simpson,  14  Me.  364. 

Maryland. —  Findlay  v.  Baltimore  Trust, 
etc.,  Co.,  97  Md.  716,  55  Atl.  379. 

Massachusetts. —  Perley  v.  Balch,  23  Pick. 
283,  34  Am.  Dec.  56;  Holbrook  v.  Burt,  22 
Pick.  546;  Thurston  v.  Blanchard,  22  Pick. 
18,  33  Am.  Dec.  700. 

Michigan. —  Simonds  V.  Cash,  136  Mich. 
558,  99  N.  W.  754. 

Missouri. —  Spangler  V.  Kite,  47  Mo.  App. 
230. 

New  Hampshire. —  Demorest  v.  Eastman,  59 
N.  H.  65. 

Neio  YorA;.— Elliott  v.  Brady,  192  N.  Y. 
221,  85  N.  E.  69,  127  Am.  St.  Rep.  898,  18 
L.  R.  A.  N.  S.  600  [affirming  118  N.  Y.  App. 
Div.  208,  103  N.  Y.  Suppl.  156] ;  Bridge  v. 
Penniman,  105  N.  Y.  642,  12  N.  E.  19; 
Keefuss  v.  Weilmunster,  89  N.  Y.  App.  Div. 
306,  85  N.  Y.  Suppl.  913;  Harding  v.  Taylor, 
37  Misc.  684,  76  N.  Y.  Suppl.  365. 

Pennsylvania. —  Thompson  V.  Chambers,  13 
Pa.  Super.  Ct.  213. 

Texas. —  Jesse  French  Piano,  etc.,  Co.  V. 
Nolan,  38  Tex.  Civ.  App.  395,  85  S.  W.  821; 
Parlin,  etc.,  Co.  v.  Harrell,  8  Tex.  Civ.  App. 
368,  27  S.  W.  1084. 

Injury  to  buyer. —  Where  a  seller  of  stocks 
and  bonds  of  a  cori)oration  falsely  and 
fraudulently  represents  that  the  mortgage 
securing  the  bonds  is  a  first  mortgage,  the 
fact  that  he  pays  off  and  procures  a  cancella- 
tion of  prior  encumbrances  does  not  affect 
the  buyer's  right  to  rescind.  Nor  is  that 
right  affected  by  the  fact  that  the  contract 
bound  the  seller  to  pay  off  all  liabilities  of 
the  corporation.  Stevenson  v.  Marble,  84  Fed. 
23. 

Value  of  property  immaterial. —  Upon  dis- 
covery of  the  fraud  the  purchaser  may  re- 
scind regardless  of  the  actual  value  of  the 
property.  Fuller  v.  Chenault,  157  Ala.  46, 
47  So.  197. 

Actual  knowledge  not  necessary. —  One 
may  rescind  a  contract  for  the  sale  of  mort- 
gages on  the  ground  of  false  representations 
as  to  the  character  of  the  security,  although 
he  acts  only  on  suspicion  as  to  the  falsity 
of  the  representations,  provided  he  can  sub- 
sequently prove  that  his  suspicions  were  well 
founded.  Simonds  v.  Cash,  136  Mich.  558,  99 
N.  W.  754. 

False  representations  of  agent  prior  to 
sale. —  Where  a  contract  for  the  sale  of  an 
acetylene  gas  plant  was  made  directly  with 
the  seller,  and  at  that  time  no  representa- 
tions were  made  as  to  the  relative  cost  of 


acetylene  gas  and  electricity,  and  the  con- 
tract was  silent  on  the  subject  and  there  was 
no  fraud  or  mistake  in  the  contract,  the  con- 
tract could  not  be  rescinded  for  a  misrepre- 
sentation by  an  agent  of  the  seller  some  time 
before  as  to  the  relative  cost  of  gas  and  elec- 
tricity. Daylight  Acetylene  Gas  Co.  v. 
Hardesty,  (Ky.  1908)  112  S.  W.  847. 

90.  Sherwood  v.  Walker,  66  Mich.  568,  33 
N.  W.  919,  11  Am.  St.  Rep.  531;  Goodrich  r. 
Strawbridge,  5  Pa.  Co.  Ct.  427;  Mitchell  v. 
Lapage,  Holt  N.  P.  253,  17  Rev.  Rep.  633,  3 
E.  C.  L.  107. 

91.  Mistake  as  affecting  the  validity  of  as- 
sent see  supra,  II,  E,  8,  b. 

92.  Montgomery  v.  Ricker,  43  Vt.  165. 

93.  De  Graff  v.  Bvles,  63  Mich.  25,  29 
N.  W.  487. 

94.  Scott  V.  Hall,  58  N.  J.  L.  42,  43  Atl.  50. 

95.  Jung  Brewing  Co.  v.  Konrad,  (Iowa) 
118  N.  W.  548;  Havden  v.  Reynolds,  54 
Iowa  157,  6  N.  W:  180;  Goodrich  v.  Lafflin, 
1  Pick.  (Mass.)  57;  Winchester  v.  King,  46 
Mich.  102,  8  N.  W.  722;  Olpena  Portland 
Cement  Co.  v.  Backus,  156  Fed.  944,  84 
C.  C.  A.  444. 

Ordering  goods  in  breach  of  implied  cove- 
nant.— Where  defendant  contracted  to  supply 
plaintiffs  with  all  new  barrels  needed  during 
a  certain  year,  at  specified  prices,  such  con- 
tract contained  an  implied  covenant  that 
plaintiffs  were  to  order  only  such  barrels  as 
were  necessary  for  their  business,  which  was 
dependent  on  defendant's  covenant  to  supply; 
and  the  breach  of  plaintiff's  covenant,  by 
ordering  barrels  with  a  view  to  stocking  up 
for  another  year,  and  for  sale  to  other  par- 
ties, constituted  a  breach  of  their  contract, 
which  entitled  defendant  to  refuse  further 
delivery  and  rescind  the  contract.  H.  D. 
Williams  Cooperage  Co.  v.  Scofield,  115  Fed. 
119,  53  C.  C.  A.  23. 

Performance  rendered  impossible  by  act  of 
God. — ^A  sale  of  goods  upon  credit  to  a  par- 
ticular member  of  a  firm  for  the  partnership, 
but  upon  the  express  understanding  that  he 
shall  personally  attend  to  their  sale,  may  be 
rescinded  upon  the  death  of  such  member, 
unless  the  contract  has  not  been  so  far  exe- 
cuted that  the  parties  cannot  be  put  i7i 
statu  quo,  which  is  not  the  case  where  the 
event  above  mentioned  which  rendered  per- 
formance by  the  buyer  impossible  happened 
before  the  goods  reached  their  destination  or 
came  to  the  buver's  possession.  Fulton  r. 
Thompson,  18  Tex.  278". 

96.  Wight  V.  Gardner,  66  111.  94;  Middle 
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or  by  a  breach  of  other  conditions  of  the  executory  contract  by  a  deliberate 
refusal  to  perform  the  stipulations  upon  which  the  obligation  of  the  other  party 
depends.®^  But  the  conduct  of  the  purchaser  must  be  such  as  to  evince  an  inten- 
tion not  to  perform  the  contract  as  agreed  or  to  be  bound  by  its  terms, or  a 
deliberate  demand  insisting,  as  a  condition  precedent  to  performance,  on  new 
terms  different  from  those  contained  in  the  original  contract,  in  which  cases 
the  contract  may  be  rescinded.^ 


Division  El.  Co.  v.  Vandeventer,  80  111.  App. 
669;  John  A.  Koebling's  Sons  Co.  v.  Lock 
Stitch  Fence  Co.,  28  111.  App.  184;  McEach- 
ron  V.  Randies,  34  Barb.  (N.  Y.)  301;  Hurl- 
burt  V,  Simpson,  25  N.  C.  233;  Honck  v. 
Muller,  7  Q.  B.  D.  92,  50  L.  J.  Q.  B.  529, 
45  L.  T.  Rep.  N.  S.  202,  29  Wkly.  Rep.  830; 
Simpson  v.  Crippin,  L.  R.  8  Q.  B.  14,  42 
L.  J.  Q.  B.  28,  27  L.  T.  Rep.  N.  S.  546,  21 
Wkly.  Rep.  141. 

97.  Jung  Brewing  Co.  v.  Konrad,  137 
Wis.  107,  118  N.  W.  548  (failure  of  the  buyer 
to  order  goods  at  periods  stipulated  in  the 
contract)  ;  Alpena  Portland  Cement  Co.  v. 
Backus,  156  Fed.  944,  84  C.  C.  A.  444  (fail- 
ure of  the  buyer  to  order  and  give  notices 
covering  quantities  of  goods  deliverable 
within  certain  periods,  as  provided  by 
the  contract ) . 

Performance:  Delivery  in  instalments  see 
infra,  V,  B,  9,  e.  Option  as  to  time  of  de- 
livery see  infra,  V,  B,  7,  b,  (v).  Option  as  to 
quantities  to  be  delivered  see  infra,  V,  B,  9, 
b,  (V). 

98.  Hartnett  v.  Baker,  4  Pennew.  (Del.) 
431,  56  Atl.  672.  But  in  St.  Regis  Paper 
Co.  V.  Santa  Clara  Lumber  Co.,  42  Misc. 
(N.  Y.)  102,  85  N.  Y.  Suppl.  1034  [affirmed 
in  105  N.  Y.  App.  Div.  341,  85  N.  Y.  Suppl. 
1034,  93  N.  Y.  Suppl.  1146],  a  written  con- 
tract provided  for  the  sale  and  delivery  at 
a  place  named,  for  ten  years,  during  ten 
months  of  each  year,  of  a  certain  quantity 
of  pulp  wood  to  a  paper  company,  which 
company  on  request  was  to  make  advances 
to  the  vendor  during  the  progress  of  the 
work,  not  exceeding  the  cost  thereof,  and  it 
was  held  that  the  repeated  failures  or  refusal 
of  the  paper  company  to  make  these  ad- 
vances, which  were  necessary  to  enable  the 
vendor  to  carry  on  the  work,  entitled  him  to 
rescind  the  contract,  so  that  the  paper  com- 
pany would  not  be  entitled  to  a  specific  per- 
formance thereof ;  that  it  was  not  necessary 
that  the  defaulting  party  actually  abandon 
the  contract,  or  show  an  intention  so  to  do, 
in  order  to  enable  the  other  party  to  rescind 
since  he  might  want  to  retain  the  contract 
and  its  benefits,  but  be  unable  to  perform  as 
agreed,  or  might  wish  to  annoy  or  coerce,  or 
deprive  the  other  party  of  his  contract 
rights;  but  that  when  he,  knowing  all  the 
facts,  deliberately  and  intentionally  violated 
the  contract  upon  his  part  in  a  material  re- 
spect, an  inquiry  as  to  his  intentions  was  not 
necessary  in  order  to  define  the  rights  of  the 
other  party. 

99.  Hartnett  v.  Baker,  4  Pennew.  (Del.) 
431,  56  Atl.  672;  Johnson  Forge  Co.  r.  Leon- 
ard, 3  Pennew.  (Del.)  342,  51  Atl.  305,  94 
Am.  St.  Rep.  86,  57  L.  R.  A.  225;  West  v. 
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Bechtel,  125  Mich.  144,  84  N.  W.  69,  51 
L.  R.  A.  791. 

1.  See  supra,  notes  95-97;  and  cases  cited 
infra,  this  note. 

Demand  for  allowance. — A  refusal  by  a 
purchaser  of  goods  to  accept  any  further 
amount  unless  an  allowance  shall  be  made 
to  him  for  defects  in  those  already  received 
is  such  a  refusal  to  carry  out  the  contract 
as  will  entitle  the  vendor  to  rescind  the  con- 
tract, where  the  goods  already  delivered  are 
in  exact  accordance  with  the  terms  of  the» 
contract.  McCowan  v.  McKay,  13  Manitoba 
590. 

Dispute  as  to  character  of  goods. — ^Where 
the  purchaser  refuses  to  receive  the  goods  be- 
cause he  believes  them  to  be  different  from 
those  to  which  he  was  entitled,  he  cannot  be 
regarded  as  having  abandoned  the  contract. 
Treat  v.  Richardson,  47  Conn.  582. 

Dispute  as  to  weight. —  The  failure  of  the 
purchaser  of  tomatoes  to  allow  true  weight 
for  the  tomatoes  already  delivered  was 
not  a  repudiation  of  the  contract  so  as  to 
entitle  the  seller  to  rescind.  Hartnett  v. 
Baker,  4  Pennew.  (Del.)  431,  56  Atl.  672. 

Suspension  of  order. —  When  goods  are  pur- 
chased to  be  shipped  as  ordered  a  suspension 
of  orders  for  a  short  time  is  not  such  a  re- 
pudiation of  the  contract  as  will  entitle  the 
seller  to  rescind  when  the  period  to  be  cov- 
ered by  the  contract  has  not  expired  by  sev- 
eral months.  Wells  'C.  Hartford  Manilla  Co., 
76  Conn.  27,  55  Atl.  599. 

Failure  to  account. —  Where  one  having  a 
half  interest  in  an  unpatented  device  con- 
veyed the  same  to  defendants  on  the  agree- 
ment that  they  should  manufacture  and  sell 
the  device,  accounting  to  him  for  half  the 
profits,  defendants'  mere  failure  to  account 
for  the  seller's  half  interest  did  not  entitle 
him  to  a  rescission.  Hunt  v.  American  Radi- 
ator Co.,  2  K  Y.  App.  Div.  34,  37  N.  Y. 
Suppl.  576. 

Wrongful  act. —  A  wrongful  act  amounting 
to  a  trespass  by  the  buyer  in  connection  with 
property  other  than  that  sold  is  not  ground 
for  rescission.  Lewis  v.  Clifton,  14  C  B. 
245,  2  C.  L.  R.  1350,  18  Jur.  291,  23  L.  J. 
C.  P.  68,  2  Wkly.  Rep.  230,  78  E.  C.  L.  245. 

Custom  of  trade  as  to  time  of  payment. — 
Where  a  contract  for  the  sale  of  fruit, 
containing  no  stipulation  as  to  the  dates  of 
payment,  was  subject  to  a  custom  requiring 
payments  to  be  made  on  the  fifteenth  and 
thirtieth  of  each  month,  unless  those  dates 
came  on  Saturday,  in  which  case  the  pay- 
ments were  to  be  made  the  following  Monday, 
a  demand  by  the  buyer  that  the  amount  due 
for  fruit  delivered  should  be  deposited  in  a 
bank  payable  on  completion  of  the  contract, 
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(b)  Non-Payment  of  Price.  When  payment  of  the  price  is  to  be  made  in 
advance  of  or  concurrent  with  delivery  it  is  of  the  essence  of  the  contract,  and 
a  failure  to  pay  is  such  a  breach  of  the  contract  as  will  justify  a  rescission/  and 
this  is  true,  although  the  amount  withheld  is  small.^  But  the  seller  himself 
must  not  be  in  default.*  Similarly  where  deliver}^  is  made  in  instalments  a  failure 
to  pay  for  an  instalment  delivered  within  the  time  specified  in  the  contract  is 
ground  for  rescission.^    But  the  conduct  of  the  purchaser  must  in  such  case  be 


and  that  future  deliveries  would  be  paid  for 
on  delivery,  entitled  the  seller  to  rescind  the 
contract.  Minaker  i\  California  Canneries 
Co.,  138  Cal.  239,  71  Pac.  110. 

Separate  contracts. —  Insisting  on  different 
terms  as  a  condition  precedent  to  the  per- 
formance of  one  contract  is  no  ground  for  the 
rescission  of  another  and  different  contract. 
Steinlein  v.  S.  Blaisdell,  Jr.,  Co.,  (Tex.  Civ. 
App.  1898)  44  S.  W.  200. 

Divisible  and  entire  instalment  contracts 
see  supra,  III,  E,  4. 

Payment  for  deliveries  in  instalments  see 
infra,  V,  D,  3,  b. 

Subsidiary  promises  generally  see  Con- 
tracts, 9  Cyc.  650. 

2.  California. —  Beauchamp  v.  Archer,  58 
Cal.  431,  41  Am.  Rep.  266. 

Illinois. —  Canadian  Bank  of  Commerce  v. 
McCrea,  106  111.  281;  Cheatle  v.  MacVeagh, 
83  111.  App.  336;  Harrison  Mach.  Works  V. 
Miller,  36  111.  App.  86. 

Maine. —  Dwinel  v.  Howard,  30  Me.  258. 

Maryland. —  McGrath  V.  Gegner,  77  Md. 
331,  26  Atl.  502,  39  Am.  St.  Rep.  415. 

Michigan. —  Jenness  v.  Shaw,  35  Mich.  20. 

ISIew  York. —  American  Broom,  etc.,  Co.  v. 
Addickes,  19  Misc.  36,  42  N.  Y.  Suppl.  871; 
Stocksdale  v.  Schuyler,  8  N.  Y.  Suppl.  813 
[affirmed  in  130  N.  Y.  674,  29  K  E.  1034]. 

South  Carolina. —  Neil  v.  Cheves,  Bailey 
537 ;  Pickett  v.  Cloud,  1  Bailey  362. 

Virginia. —  Smyth  v.  Sutton,  24  Gratt.  191. 

England. — Withers  r.  Reynolds,  2  B.  &  Ad. 
882,  1  L.  J.  K.  B.  30,  22  E.  C.  L.  370;  Read 
V.  Hutchinson,  3  Campb.  352. 

Canada. —  Clement  v.  Durocher,  16  Quebec 
Super.  Ct.  479. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  264. 

Failure  to  pay  draft. —  If,  upon  a  sale  for 
cash,  the  purchaser  gives  a  draft  as  a  means 
of  payment,  and  it  is  not  paid,  the  vendor 
has  tlie  option  to  sue  for  a  rescission  of  the 
contract  or  to  sue  upon  the  draft.  Guilbeau 
V.  Melancon,  28  La.  Ann.  627. 

Unreasonable  delay  in  receiving  or  paying 
for  goods  is  ground  for  rescission.  Tabary 
V.  Thieneman,  27  La.  Ann.  720;  Granberry 
V.  Frierson,  2  Baxt.  (Tenn.)  326. 

Failure  to  pay  for  previous  purchases. — 
The  fact  that  the  purchaser  in  a  contract  of 
sale  had  not  paid  the  seller  for  goods  previ- 
ously purchased  did  not  authorize  the  seller 
to  rescind  the  contract.  Southern  Car  Mfg., 
etc.,  Co.  V.  Scullin-Gallagher  Iron,  etc.,  Co., 
(Tex.  Civ.  App.  1905)  85  S.  W.  845.  Com- 
pare Steinlein  v.  S.  Blaisdell,  Jr.,  Co.,  (Tex. 
Civ.  App.  1898)  44  S.  W.  200. 

Worthless  paper  given  in  payment. — Where 

cods  were  sold  on  promise  to  pay  for  them 

y  a  well  indorsed  note,  and  the  purchaser 


delivers  a  note,  both  the  drawer  and  indorser 
of  which  are  insolvent,  the  sale  will  be  an- 
nulled.   Chastant  v.  Elliott,  27  La.  Ann.  322. 

Sale  on  credit. —  Under  a  contract  for  sale 
on  credit  time  is  not  the  essence  of  the  con- 
tract and  the  vendor  cannot  rescind  the  con- 
tract on  non-payment  at  the  day.  Martindale 
V.  Smith,  1  Q.  B.  389,  1  G.  &  D.  1,  5  Jur. 
932,  10  L.  J.  Q.  B.  155,  41  E.  C.  L.  592. 

3.  Genesee  Fruit  Co.  v.  Barrett,  67  111. 
App.  673. 

4.  Hull  Coal,  etc.,  Co.  v.  Empire  Coal,  etc., 
Co.,  113  Fed.  256,  51  C.  C.  A.  213;  Hull  V. 
Pitrat,  45  Fed.  94. 

Seller  not  in  default.— Where  the  pur- 
chaser was  to  notify  the  seller  in  writing 
when  delivery  was  desired,  mailing  a  notice 
erroneously  addressed  does  not  put  the  seller 
in  default  so  as  to  preclude  rescission  for 
non-pa vment.  Price  v.  New  York,  104  N.  Y. 
App.  Div.  198,  93  N.  Y.  SuppL  967. 

5.  Florida. —  Stokes  v.  Baars,  18  Fla.  656, 
entire  contract. 

Illinois. —  George  H.  Hess  Co.  v.  Dawson, 
149  111.  138,  36  N.  E.  557  [affirming  51  111. 
App.  146];  W.  H.  Purcell  Co.  v.  Sage,  200 
111.  342,  65  N.  E.  723  [affirming  90  111.  App. 
160],  refusal  to  pay  until  another  instalment 
delivered. 

Michigan.—  Jenness  v.  Shaw,  35-  Mich.  20. 

'New  York. —  Price  v.  New  York,  104  N.  Y. 
App.  Div.  198,  93  N.  Y.  Suppl.  967 ;  Bright  v. 
Dean,  2  N.  Y.  City  Ct.  433  [affirmed  in  2 
N.  Y.  Suppl.  658]. 

Pennsylvania. —  Rugg  v.  Moore,  110  Pa.  St. 
236,  1  Atl.  320 ;  Reybold  v.  Voorhees,  30  Pa. 
St.  116;  Granite  Mills  v.  Keystone  Oil 
Cloth  Co.,  15  Montg.  Co.  Rep.  36. 

United  States. —  Hull  Coal,  etc.,  Co.  v.  Em- 
pire Coal,  etc.,  Co.,  113  Fed.  256,  51  C.  C.  A. 
213. 

England. —  Bloomer  v.  Bernstein,  L.  R.  9 
C.  P.  588,  43  L.  J.  C.  P.  375,  31  L.  T.  Rep. 
N.  S.  306,  23  Wkly.  Rep.  238. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  264. 

Non-payment  in  connection  with  other  cir- 
cumstances.—  If  non-paj^ment  of  one  instal- 
ment of  goods  be  accompanied  by  such  cir- 
cumstances as  to  give  the  seller  reasonable 
grounds  for  thinking  that  the  buyer  will  re- 
fuse or  be  unable  to  pay  for  the  rest,  he  may 
take  advantage  of  this  one  omission  to  re- 
pudiate the  contract  (Stephenson  Cady, 
117  Mass.  6;  Bloomer  v.  Bernstein,  L.  R.  9 
C.  P.  588.  43  L.  J.  C.  P.  375,  31  L.  T.  Rep. 
N.  S.  306,  23  Wkly.  Rep.  238.  And  see  East- 
ern Forgo  Co.  V.  Corbin,  182  Mass.  590,  66 
N.  E.  41!)),  as  where  the  default  is  accon\ 
panied  witli  a  demand  insisting  upon  new 
terms  (Johnson  Forge  Co.  r.  Leonard, 
3  Pennevv.  (Del.)  342,  51  Atl.  305.  94  Am. 
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such  as  to  show  an  intent  to  abandon  the  contract,®  and  especially  is  this  true, 
when  the  contract  of  sale  is  entire."^  According  to  some  decisions  if  the  contract 
is  severable,  a  mere  refusal  to  pay  for  one  instalment  will  not  justify  a  rescission 
of  the  entire  contract.^  It  is  obvious  that  if  the  sale  is  executed,  the  goods  being 
delivered,  a  mere  failure  to  pay  the  price  is  not  ground  for  rescission.^ 

(c)  Insolvency  of  Buyer.  The  insolvency  of  the  buyer  at  the  time  of  sale  is 
ground  for  rescission  if  accompanied  by  a  fraudulent  intent  not  to  pay,^^  or  if 
the  buyer  had  no  reasonable  expectation  of  being  able  to  pay,  although  he  may 
have  intended  to  do  so."  Mere  insolvency  is,  however,  insufficient  to  warrant 
a  rescission,^^  especially  in  the  absence  of  intent  to  defraud.^^    There  must  of 


St.  Rep.  86,  57  L.  R.  A.  225 ;  King  v.  Faist, 
161  Mass.  449,  37  N.  E.  456). 

6.  Monarch  Cycle  Mfg.  Co.  v.  Royer  Wheel 
Co.,  105  Fed.  324,  44  C.  C.  A.  523;  Mersey 
Steel,  etc.,  Co.  v.  Naylor,  9  App.  Cas.  434, 
53  L.  J.  Q.  B.  497,  51  L.  T.  Rep.  K  S.  637, 
32  Wkly.  Rep.  989;  Freeth  v.  Burr,  L.  R.  9 
C.  P.  208,  43  L.  J.  C.  P.  91,  29  L.  T.  Rep. 
N.  S.  773,  22  Wkly.  Rep.  370;  Corcoran  v. 
Proser,  22  Wkly.  Rep.  222.  And  see  Johnson 
Forge  Co.  v.  Leonard,  3  Pennew.  (Del.)  342, 
51  Atl.  305,  94  Am.  St.  Rep.  86,  57  L.  R.  A. 
225. 

Construction  of  contract. —  Where  the  re- 
fusal to  pay  is  based  on  a  construction  of  the 
contract  as  to  time  of  payment  and  perform- 
ance according  to  such  construction  is  in- 
sisted on,  there  is  no  ground  for  rescission. 
West  v.  Bechtel,  125  Mich.  144,  84  N.  W.  69, 
51  L.  R.  A.  791;  Hull  Coal,  etc.,  Co.  v.  Em- 
pire Coal,  etc.,  Co.,  113  Fed.  256,  51  C.  C.  A. 
213. 

7.  Johnson  Forge  Co.  v.  Leonard,  3  Pen- 
new.  (Del.)  342,  51  Atl.  305,  94  Am.  St. 
Rep.  86,  57  L.  R.  A.  225 ;  Winchester  v.  New- 
ton, 2  Allen  (Mass.)  492;  Monarch  Cycle  Mfg. 
Co.  V.  Royer  Wheel  Co.,  105  Fed.  324,  44 
C.  C.  A.  523. 

Entire  and  severable  contracts  see  supra, 
III,  E. 

8.  Iowa  Brick  Mfg.  Co.  v.  Herrick,  126 
Iowa  721,  102  N.  W.  787;  Osgood  v.  Bander, 
75  Iowa  550,  39  N.  W.  887,  1  L.  R.  A.  655 ; 
Hansen  v.  Consumers'  Steam-Heating  Co.,  73 
Iowa  77,  34  N.  W.  495 ;  Myer  v.  Wlieeler,  65 
Iowa  390,  21  N.  W.  692;  Winchester  v.  New- 
ton. 2  Allen  (Mass.)  492.  But  see  Rugg  v. 
Moore,  110  Pa.  St.  236,  1  Atl.  320. 

Sale  of  separate  articles. —  Where  the  con- 
tract was  to  deliver  lumber  and  slabs  a  re- 
fusal to  pay  for  the  lumber  did  not  justify 
a  rescission  as  to  the  slabs.  Tucker  v.  Bill- 
ing, 3  Utah  82,  5  Pac.  554. 

9.  Kramer  v.  Messner,  101  Iowa  88,  69 
N.  W.  1142;  Starr  v.  Stevenson,  91  Iowa  684, 
60  N.  W.  217;  Skinner  v.  Michigan  Hoop  Co., 
119  Mich.  467,  78  N.  W.  547,  75  Am.  St.  Rep. 
413;  Roberts  V.  Boulton,  56  Mo.  App.  405. 
And  see  Slatten  v.  Konrath,  1  Kan.  App.  636, 
42  Pac.  399,  where  it  was  held  that  the  fail- 
ure of  the  vendee  to  pay  the  consideration  in 
the  manner  agreed  did  not  permit  the  vendor 
to  avoid  the  contract  for  fraud. 

10.  Alabama. —  McKensie  v.  Rothschild, 
119  Ala.  419,  24  Sa.  716. 

Delaicare. —  Freeman  v.  Topkis,  1  Mar  v. 
174,  40  Atl.  948. 

[IV,  B,  3,  e,  (I),  (b)] 


Michigan. —  Skinner  v.  Michigan  Hoop  Co., 
119  Mich.  467,  78  N.  W.  547,  75  Am.  St.  Rep. 
413;  Doyle  v.  Mizner,  40  Mich.  160. 

Pennsylvania. —  Bughman  v.  Central  Bank, 
159  Pa.  St.  94,  28  Atl.  209;  Johnson  v.  Groff, 

22  Pa.  Super.  Ct.  85;  Davis  v.  Cosel,  4  Pa. 
Super.  Ct.  519. 

United  States. —  In  re  Lewis,  125  Fed. 
143. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  265. 

Existence  of  intent. —  Where  a  sale  of 
goods,  after  having  been  executed  on  the  part 
of  the  seller,  is  canceled  by  the  parties,  and 
a  new  contract  as  to  the  payment  is  substi- 
tuted, the  seller  cannot  rescind  the  sale  and 
claim  the  goods,  by  reason  of  a  fraudulent  in- 
tent on  the  part  of  the  buyers  not  to  pay 
therefor,  existing  only  at  the  time  of  the 
original  contract;  and  the  mere  failure  to 
perform  the  new  contract  is  not  sufficient  to 
show  that  the  fraudulent  intent  continued  in 
respect  to  the  new  contract.  Sparks  V.  Leavy, 
19  Abb.  Pr.  (N.  Y.)  364. 

Negligence  of  seller. — A  sale  of  a  piano 
will  not  be  rescinded,  because  of  the  insol- 
vency of  the  purchaser,  where  at  the  time  of 
the  purchase  he  tendered  to  the  vendor  cer- 
tain warehouse  acceptances  as  security,  but 
the  seller,  from  the  manner  and  surroundings 
of  the  purchaser,  was  of  the  opinion  that  the 
purchaser  was  abundantly  able  to  pay  and 
did  not  take  the  security.    Boone  v.  Collins, 

43  Ga.  278. 

Joint  purchasers. — A  sale  to  two  persons 
jointly,  who  are  not  partners,  cannot  be  re- 
scinded by  the  seller  upon  the  insolvency  of 
one  of  the  purchasers,  but  he  must  make  an 
offer  of  performance  if  the  other  be  solvent. 
Soloman  v.  Neidig,  1  Daly  (N.  Y.)  200. 

Goods  in  transit. —  The  seller  may  rescind 
for  the  insolvency  of  the  buyer,  although  the 
goods  are  already  in  transit.  Kearney  Mill- 
ing, etc.,  Co.  V.  Union  Pac.  R.  Co.,  97  Iowa 
719,  66  N.  W.  1059,  59  Am.  St.  Rep.  434. 

11.  McKensie  v.  Rothschild,  119  Ala.  419, 
24  So.  716.  And  see  Union  Mfg.,  etc.,  Co.  v. 
East  Alabama  Nat.  Bank,  129  Ala.  292,  29 
So.  781. 

12.  Freeman  i*.  Topkis,  1  Marv.  (Del.) 
174,  40  Atl.  948;  Johnson  v.  Groff,  22  Pa. 
Super.  Ct.  85.  But  see  Ex  p.  Stapleton,  10 
Ch.  D.  586,  40  L.  T.  Rep.  K  S.  14,  27  Wkly. 
Rep.  327;  Morgan  v.  Bain,  L.  R.  10  C.  P.  15, 

44  L.  J.  C.  P.  47,  13  L.  T.  Rep.  N.  S.  616, 

23  Wkly.  Rep.  239. 

13.  Jaffray  v.  Moss,  41  La.  Ann.  548,  6 
So.  520;  Illinois  Leather  Co.  v.  Flynn,  108 
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course  be  actual  insolvency.^*  If  the  contract  of  sale  is  executed  the  subsequent 
insolvency  of  the  buyer  is  not  ground  for  rescission. 

(ii)  By  the  Seller  —  (a)  In  General.  The  buyer  may  rescind  the  contract 
of  sale  when  there  has  been  a  breach  of  the  contract  or  of  a  condition  thereof  by 
the  seller/^  provided  the  breach  is  in  some  substantial  particular  which  goes 
to  the  essence  of  the  contract  and  renders  the  defaulting  party  incapable  of  per- 
formance or  makes  it  impossible  for  him  to  carry  out  the  contract  as  intended. 
Not  every  slight  or  partial  dereliction  of  one  party  will  entitle  the  other  to  rescind 
or  abrogate  a  contract. A  mere  mistake  on  the  part  of  the  seller  in  carrying 
out  his  part  of  the  contract  not  prejudicial  to  the  buyer/ ^  as  by  delivery  of  the 
wrong  article/^  or  a  mistake  as  to  the  terms  of  payment/^  does  not  justify  a  rescis- 
sion. The  conduct  of  the  seller  must  be  such  as  to  show  a  disposition  or  intent 
to  repudiate  the  obligation  of  the  contract/^  as  where  the  seller  disposes  of  the 
property  to  a  third  person/^  delivers  something  entirely  different  from  that  agreed 
to  be  delivered/^  or  refuses  to  adhere  to  the  original  terms  of  payment.^^  But 


Mich.  91,  65  N.  W.  519;  Hartwell  t\  Carlisle 
Mfg.  Co.,  17  Pa.  Co.  Ct.  565. 

14.  F.  W.  Kavanaugh  Mfg.  Co.  v.  Rosen, 
132  Mich.  44,  92  N.  W.  788,  102  Am.  St.  Rep. 
378;  Mann  v.  Salsberg,  17  Pa.  Super.  Ct.  280; 
In  re  Phoenix  Bessemer  Steel  Co.,  4  Ch.  D. 
108,  46  L.  J.  Ch.  115,  35  L.  T.  Rep.  N.  S. 
776,  25  Wkly.  Rep.  187. 

15.  Holland  v.  Cincinnati  Desiccating  Co., 
97  Ky.  454,  30  S.  W.  972,  17  Ky.  L.  Rep.  316; 
Florence  Min.  Co.  v.  Brown,  124  U.  S.  385, 
8  S.  Ct.  531,  31  L.    ed.  424. 

16.  Howe  Mach.  Co.  v.  Rosine,  87  111.  105 ; 
Berkey  i;.  Lefebure,  125  Iowa  76,  99  N.  W. 
710;  Desson  v.  Antony,  13  N.  Y.  Suppl.  890; 
Phillips  V.  Bruce,  Anth.  N.  P.  (N.  Y.)  123; 
Jackson  v.  Butler,  21  Tex.  Civ.  App.  379,  51 
S.  W.  1095. 

Agreement  not  to  sell  to  other  dealers. — 
A  breach  by  the  seller  of  a  provision  of  the 
contract,  that  he  will  not,  for  four  months, 
sell  similar  goods  to  any  person  other  than 
defendant,  is  a  ground  for  the  rescission  of 
the  contract  by  the  buyer,  although  the  stipu- 
lated time  for  the  payment  expired  within 
the  four  months.  Koerner  v.  Henn,  8  N.  Y. 
App.  Div.  602,  40  N.  Y.  Suppl.  1021.  But  see 
Tufts  V.  Weinfeld,  88  Wis.  647,  60  N.  W.  992, 
holding  that  a  breach  of  an  oral  promise  by 
plaintiff's  agent  not  to  sell  his  wares  to  mer- 
chants in  the  same  town,  other  than  defend- 
ant, Avill  not  justify  defendant  in  rescinding 
a  contract  of  purchase  made  through  such 
agent. 

17.  Krebs  Hop  Co.  v.  Livesley,  51  Oreg. 
527,  92  Pac.  1084.  ^ 

18.  Summers  Fibre  Co.  v.  Walker,  109 
S.  W.  883,  33  Ky.  L.  Rep.  153;  Krebs  Hop 
Co.  V.  Livesley,  51  Oreg.  527,  92  Pac.  1084. 

19.  Mattingly  v.  Stone,  12  S.  W.  467,  12 
Ky.  L.  Rep.  72. 

20.  Miller  v.  Benjamin,  142  N.  Y.  613,  37 
N.  E.  631  [affirming  21  N.  Y.  Suppl.  1116]; 
Githens  v.  Zorn,  1  Wkly.  Notes  Cas.  (Pa.) 
118. 

21.  John  Single  Paper  Co.  v.  Hammermill 
Paper  Co.,  96  N.  Y.  App.  Div.  535,  89  N.  Y. 
Suppl.  116;  Embree-McLean  Carriage  Co.  v. 
lAisk,  11  Tex.  Civ.  App.  493,  33  S.  W.  154. 

22.  Howe  Mach.  Co.  v.  Willie,  85  111.  333; 


Moore  v.  Curry,  112  Mass.  13;  Gerli  v.  Poide- 
bard  Silk  Mfg.  Co.,  57  N.  J.  L.  432,  31  Atl. 
401,  51  Am.  St.  Rep.  611,  30  L.  R.  A.  61; 

McCowan  v.  McKay,  13  Manitoba  590. 

Intent  to  abandon. —  The  intent  to  insist 
on  an  unauthorized  condition  or  repudiate 
the  contract  must  clearly  appear.  Wheeler  v. 
New  Brunswick,  etc.,  R.  Co.,  115  U.  S.  29,  5 
S.  Ct.  1061,  29  L.  ed.  341. 

Conduct  not  constituting  a  breach. — ^Where 
property  is  sold  payable  in  instalments,  a 
refusal  by  the  vendor  to  give  a  receipt  for  a 
paj^ment  made  will  not  justify  a  rescission 
by  the  vendee,  even  if  a  receipt  is  required 
by  the  contract.  Weintz  v.  Hafner,  78  111. 
27.  A  contract  for  the  sale  of  a  stock  of 
goods,  "  to  be  invoiced  at  cost  and  as  agreed 
upon,"  cannot  be  rescinded  merely  because 
the  seller  failed  to  produce  the  original  bills 
of  certain  of  the  goods  on  demand.  Kendall 
V.  Young,  27  111.  App.  174. 

Election  to  stand  on  contract. —  Where  the 
vendee  in  a  sale  on  credit  becomes  insolvent 
the  seller  may  insist  upon  cash  payment,  and 
on  the  refusal  of  the  vendee  to  accept  and 
pay  for  the  goods  may  resort  to  a  resale  to 
protect  his  interest.  This  action  on  the  part 
of  the  seller  does  not  give  the  vendee  the 
right  to  rescind,  as  it  is  not  a  repudiation 
of  the  contract  by  the  vendor  but  an  election 
to  stand  on  the  contract.  Pratt  v.  S.  Free- 
man, etc.,  Mfg.  Co.,  115  Wis.  648,  92  N.  W. 
368. 

23.  Smiley  f.  Barker,  83  Fed.  684,  28 
C.  C.  A.  9;  Leahy  v.  Lobdell,  80  Fed.  665,  26 
C.  C.  A.  75. 

Sale  to  other  parties. —  Where  the  sale 
to  other  parties  is  made  after  the  buyer  has 
refused  to  perform  it  is  not  evidence  of  an 
intent  on  the  part  of  the  seller  to  abandon 
the  contract.  Page  v.  Ednljee,  L.  R.  1  P.  C. 
127,  12  .Jur.  N.  S.  361,  14 'L.  T.  Rep.  N.  S. 
176;  Pitt  V.  Cassanet,  6  Jur.  1125,  12  L.  J. 
C.  P.  70,  4  M.  &  G.  898,  5  Scott  N.  R.  902,  43 
E.  C.  L.  463. 

24.  flowe  Mach.  Co.  v.  Willie,  85  111.  333; 
Hall  wood  Cash  Reo-jster  Co.  r.  Lufkin.  179 
Mass.  143,  60  N.  E^.  473. 

25.  Bumpass  v.  Harrolson,  INIinor  (Ala.) 
162. 
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even  in  such  case  if  the  contract  is  wholly  executed  the  purchaser  must  stand  on 
his  rights  under  the  contract.^® 

(b)  Failure  to  Deliver.  The  buyer  may  rescind  if  the  seller  fails  to  make 
delivery  of  the  goods  in  accordance  with  the  terms  of  the  contract.^^  If,  however, 
the  failure  to  deliver  is  due  to  no  fault  of  the  seller  there  can  be  no  rescission. 
Where  delivery  is  to  be  made  in  instalments  a  failure  to  deliver  an  instalment 
will  not  ordinarily  be  ground  for  rescission,^^  although  under  particular  circum- 
stances it  may  furnish  evidence  of  an  intention  not  to  be  further  bound  by  the 
agreed  terms  of  the  contract.^^  But  if  there  is  a  failure  of  delivery  as  to  the  first 
instalment,^^  or  the  failure  to  deliver  is  a  continuing  one,^^  the  buyer  may  rescind. 

(c)  Failure  of  or  Defect  in  Title.  The  buyer  may  rescind  because  of  a  failure 
of  or  a  defect  in  the  title  of  the  seller  to  the  property  sold,^^  as  where  the  property 


26.  Babcock  t\  Purcupile,  36  Nebr.  417, 

54  N.  W.  675. 

27.  Russell  v.  Gregory,  62  Ala.  454;  Ex 
p.  Bottoms,  46  Ala.  312;  Heidelbaugli  v. 
Cranston,  4  Pennew.  (Del.)  464,  56  Atl.  367; 
Browne  v.  Paterson,  36  N.  Y.  App.  Div.  167, 

55  N.  Y.  Suppl.  404  [reversed  on  other 
grounds  in  165  N.  Y.  460,  57  N.  E.  296]; 
Lippman  f.  Hauben,  47  Misc.  (N.  Y.)  668, 
94  N.  Y.  Suppl.  520;  Kallis  v.  Lissberger,  39 
Misc.  (K  Y.)  773,  81  N.  Y.  Suppl.  332; 
White  V.  Wolf,  185  Pa.  St.  369,  39  Atl.  1011; 
In  re  Heller,  6  Pa.  Dist.  193,  19  Pa.  Co.  Ct. 
301,  13  Montg.  Co.  Rep.  122;  Camden  Iron- 
Works  V.  Fox,  34  Fed.  200.  And  see  Somers 
V.  Sturre,  106  Minn.  221,  118  N.  W.  682. 

Failure  to  deliver  one  of  several  articles 
covered  by  a  contract  of  sale  will  not  entitle 
the  buyer  to  rescind.  Hansen  v.  Baltimore 
Packing,  etc.,  Co.,  86  Fed.  832. 

Inspection  of  goods. — In  the  absence  of  bad 
faith  on  the  part  of  the  inspectors  the  seller's 
refusal  to  deliver  because  he  regarded  the 
inspection  as  unfair  will  not  avoid  rescission. 
Camden  Iron  Works  v.  New  York,  104  N.  Y. 
App.  Div.  272,  93  N.  Y.  Suppl.  754. 

Inability  to  perform. — A  distinct  declara- 
tion by  an  authorized  agent  of  the  seller  that 
the  seller  is  unable  to  perform  the  contract 
and  deliver  the  goods  sold  justifies  a  rescis- 
sion. Lesson  v.  North  British  Oil,  etc.,  Co., 
Ir.  R.  8  C.  L.  309. 

Time  of  shipment. — ^Where  one  contracted 
to  sell  a  specific  cargo  of  wheat,  described  in 
a  bought  and  sold  note  as  shipped  by  a  cer- 
tain vessel  as  per  bill  of  lading  dated  Sep- 
tember or  October,  and  which  was  all  on 
board  at  the  date  of  the  contract,  this  did  not 
amount  to  a  condition  so  as  to  entitle  the 
buyer  to  rescind  the  contract,  on  its  turning 
out  that  the  wheat  was  not  shipped  at  the 
time  mentioned.  Gattorno  v.  Adams,  12 
C.  B.  N.  S.  560,  104  E.  C.  L.  560. 

28.  Baltimore,  etc.,  R.  Co.  v.  Steel  Rail 
Supply  Co.,  123  Fed.  655,  59  C.  C.  A.  419, 
where  the  failure  of  the  seller  to  deliver  was 
due  to  its  inability  to  obtain  the  cars  neces- 
sary to  make  shipment. 

Place  of  delivery. —  Under  the  rule  that  in 
the  absence  of  other  agreement  delivery  shall 
be  made  at  the  place  where  the  goods  were 
when  the  sale  was  made  the  fact  that  through 
inadvertence  the  goods  sold  have  been  removed 
after  the  sale  from  the  place  at  which  they 
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were  at  the  moment  of  agreement  will  not 
justify  the  rescission  of  the  contract.  Ken- 
ner  v.  Allen,  McGloin  (La.)  214. 

29.  Johnson  Forge  Co.  V:  Leonard,  3  Pen- 
nev/.  (Del.)  342,  51  Atl.  305,  94  Am.  St.  Rep. 
86,  57  L.  R.  A.  225;  Gerli  v.  Poidebard  Silk 
Mfg.  Co.,  57  N.  J.  L.  432,  31  Atl.  401,  51 
Am.  St.  Rep.  611,  30  L.  R.  A.  61;  Blackburn 
V.  Reillv,  47  N.  J.  L.  290,  I  Atl.  27,  54  Am. 
Rep.  159:  Morgan  v.  McKee,  77  Pa.  St.  228; 
Jonassohn  v.  Yowng,  4  B.  &  S.  296,  32  L.  J. 
Q.  B.  385,  11  Wkly.  Rep.  962,  116  E.  C.  L. 
296. 

30.  Johnson  Forge  Co.  V.  Leonard,  3  Pen- 
new.  (Del.)  342,  51  Atl.  305,  94  Am.  St.  Rep. 
86,  57  L.  R.  A.  225. 

31.  Gerli  v.  Poidebard  Silk  Mfg.  Co.,  57 
N.  J.  L.  432,  31  Atl.  401,  51  Am.  St.  Rep. 
611,  30  L.  R.  A.  61;  Pope  v.  Porter,  102 
N.  Y.  566,  7  N.  E.  304;  Elting  Woolen  Co. 
V.  Martin,  5  Daly  (N.  Y.)  417;  Hoare  v. 
Rennie,  5  H.  &  N.  19,  29  L.  J.  Exch.  73,  8 
Wkly.  Rep.  80. 

32.  U.  S.  Iron  Co.  v.  Sloss-Sheffield  Steel, 
etc.,  Co.,  71  N.  J.  L.  1,  58  Atl.  173;  La 
Vallette  v.  Booth,  131  N.  C.  36,  42  S.  E.  446; 
Norrington  v.  Wright,  115  U.  S.  188,  6  S.  Ct. 
12,  29  L.  ed.  366  [affirming  5  Fed.  768]; 
In  re  Kelly,  51  Fed.  194. 

33.  i^ZoH(^a.— Hunter  v.  Bradford,  3  Fla. 
269. 

Kentucky. —  Kitchen  v.  Wilcox,  56  S.  W. 
514,  21  Ky.  L.  Rep.  1823. 

Louisiana. —  McCollom  v.  McCollom,  6  Rob. 
506. 

Washington. — Baker  v.  McAllister,  2  Wash. 
Terr.  48,  3  Pac.  581. 

Wisconsin. —  Shores  Lumber  Co.  V.  Clancy, 
102  Wis.  235,  78  N.  W.  451. 
-  United  States.— Majer  v.  U.  S.,  5  Ct.  CI. 
317. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  292. 

Sales  of  corporate  stock. —  In  the  absence 
of  fraudulent  concealment  or  misrepresenta- 
tion failure  of  title  of  a  corporation  to  its 
property  furnishes  no  ground  for  action  of 
nullity  of  sales  of  stock  based  on  error  or 
breach  of  warranty.  State  v.  North  Louisi- 
ana, etc.,  R.  Co.,  34  La.  Ann.  947. 

Sale  of  partnership  property. —  Where  a 
retail  merchandise  business  was  conducted 
under  the  name  of  only  one  of  the  tM^o  part- 
ners who  owned  the  business,  and  this  part- 
ner had  authority  to  sell  the  property,  one 
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is  encumbered  by  mortgage,^*  or  a  lien  for  storage  charges  which  the  seller  has 
agreed  to  pay;  but  if  a  clear  bill  of  sale  is  not  to  be  given  until  payment  has  been 
made  by  the  buyer,  the  seller  has  until  that  time  to  remove  encumbrances,  and 
there  can  be  no  rescission  because  at  the  time  the  contract  was  entered  into  there 
was  a  mortgage  on  the  property .^"^  A  mere  dispute  as  to  the  title  is  not  such  a 
defect  as  will  justify  a  rescission.^^ 

(d)  Defect  in  Quantity.  The  buyer  may  rescind  for  defect  in  the  quantity 
of  the  goods  delivered,^^  but  not  where  the  defect  is  due  merely  to  ordinary  loss 
or  breakage  in  transportation,  as  such  loss  is  considered  as  contemplated  by  the 
contract.^^ 

(e)  Defect  in  Quality.  According  to  the  weight  of  authority  the  buyer  may 
within  a  reasonable  time  rescind  if  the  goods  delivered  are  not  of  the  quality 
represented.^''  If,  however,  the  contract  so  provides  the  seller  must  be  given  an 
opportunity  to  replace  the  goods  or  remedy  the  defect/^  and  in  one  case  it  was 


who  purchased  the  entire  stock  from  him 
without  knowledge  that  it  was  owned  by  the 
firm  was  not  entitled  to  rescind  on  learning 
that  the  goods  were  owned  by  the  partner- 
ship. Webb  V.  Steiner,  113  Mo.  App.  482, 
87  S.  W.  618. 

34.  Moreau  v.  Chauvin,  8  Sob.  (La.) 
157. 

35.  Malone  v.  Minnesota  Stone  Co.,  36 
Minn.  325,  31  N.  W.  170. 

36.  Weber  v.  Owens,  91  111.  App.  418. 

37.  Computing  Scales  Co.  v.  Long,  66  S.  C. 
379,  44  S.  E.  963,  65  L.  R.  A.  294.  And  see 
The  Electron,  74  Fed.  689,  21  C.  C.  A.  12; 
Consumers'  Gas  Co.  v.  American  Electric 
Constr.  Co.,  50  Fed.  778,  1  C.  C.  A.  663. 

The  reason  is  that  to  adopt  any  other 
rule  would  make  it  possible  for  a  purchaser 
to  escape  from  his  contract  upon  any  claim 
coming  to  his  notice,  however  baseless  or  ab- 
surd it  might  be.  Computing  Scales  Co.  v. 
Long,  66  S.  C.  379,  44  S.  E.  963,  65  L.  R.  A. 
294. 

38.  Behrman  v.  Newton,  103  Ala.  525,  15 
So.  838;  Heidelbaugh  v.  Cranston,  4  Pennew. 
(Del.)  464,  56  Atl.  367;  Kuhlman  r.  Wood, 
81  Iowa  128,  46  N.  W.  738;  Frost  v.  Smith, 
7  Bosw.  108. 

39.  Hays  v.  Smith,  McGloin  (La.)  193. 

40.  Georgia. — -Hoyle  v.  Southern  Saw 
Works,  105  Ga.  123,  31  S.  E.  137;  Tufts  v. 
Cheatham,  75  Ga.  865. 

Illinois. —  Electric  Vehicle  Co.  v.  Price,  138 
111.  App.  594;  Starks  V.  Schlensky,  128  111. 
App.  1. 

loica. —  Hehn  v.  Loveland,  136  Iowa  504, 
113  N".  W.  1082. 

Kansas. —  Fairbanks  v.  Walker,  76  Kan. 
903,  92  Pac.  1129,  17  L.  R.  A.  N.  S.  558. 

Kentucky. —  Wiburg,  etc.,  Co.  v.  Walling, 
(1908)  113  S.  W.  832;  Smith,  etc.,  Co.  v. 
Lewis,  (1908)  112  S.  W.  1113. 

Louisiana. — Hawkins  v.  Brown,  3  Rob.  310; 
Tear  i;.  Snares,  7  La.  517;  Maurin  v.  Mar- 
tinez, 5  Mart.  432. 

Missouri. —  Columbia  River  Packers'  Assoc. 
r.  Springfield  Grocer  Co.,  129  Mo.  App.  132, 
108  S.  W.  113;  Grafeman  Dairy  Co.  v.  St. 
Louis  Dairy  Co.,  96  Mo.  App.  495,  70  S.  W. 
390. 

New  Hampshire. —  Walker  i\  Davis,  65 
N.  H.  170,  18  Atl.  196. 


New  Jersey. —  Smith  v.  York  Mfg.  Co.,  58 
N.  J.  L.  242,  33  Atl.  244. 

Neio  York. —  American  Art  Metal  Novelty 
Co.  V.  Bosselman,  91  N.  Y.  Suppl.  722. 

Pennsylvania. —  Kessler  v.  Perrong,  22  Pa. 
Super.  Ct.  578. 

Tennessee. —  Garr  v.  Young,  (Ch.  App. 
1901)  62  S.  W.  631. 

Virginia. —  Virginia-Carolina  Chemical  Co. 
v.  Carpenter,  99  Va.  292,  38  S.  E.  143. 

Wisconsin. —  Fox  v.  Wilkinson,  133  Wis. 
337,  113  N.  W.  669,  14  L.  R.  A.  N.  S.  1107. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  293. 

Extent  of  defect. —  Where  there  is  a  right 
of  rescission  as  to  the  principal  subject  of 
an  entire  contract  the  right  extends  to  all 
appendages  attached  to  the  principal  subject. 
Smith  V.  York  Mfg.  Co.,  58  N.  J.  L.  242,  33 
Atl.  244. 

Latent  defect. —  Crib-biting  in  a  horse  is 
a  latent  defect,  authorizing  rescission  if  the 
owner  knew  of  such  habit,  even  though  the 
sale  was  made  without  warranty,  and  the 
purchaser  bought  at  his  own  risk.  Ducharme 
V.  Charest,  23  Quebec  Super.  Ct.  82. 

Severable  contract.— Where  the  seller  has 
acquiesced  in  the  rescission  he  cannot  after- 
ward insist  that  the  contract  was  severable. 
Gardiner  v.  McDonogh,  147  Cal.  313,  81  Pac. 
964. 

In  Louisiana  the  buyer  may  rescind  for  a 
redhibitory  defect  existing  at  the  time  of 
sale  (Lynch  V.  McRee,  IS  La.  Ann.  640; 
Boulin  V.  Maynard,  15  La.  Ann.  658 ;  Lemos 
V.  Daubert,  8  Rob.  224;  Riggs  v.  Duperrier, 
19  La.  418)  ;  but  not  for  a  defect  arising 
after  the  sale  has  become  complete  (Michoud 
V.  Marquet,  4  La.  Ann.  51;  Nelson  v.  Lillard, 
16  La.  330). 

In  Vermont  it  has  been  held  that  the  dif- 
ference must  be  one  of  kind  or  class  and  not 
a  mere  difference  in  quality.  Hoadley  i". 
House,  32  Vt.  179,  67  Am.  Dec.  167. 

41.  Westinghouse  Co.  v.  Gainor,  130  Mich. 
393,  90  N.  W.  52.  But  where  a  contract 
for  the  sale  of  five  million  starch  cartons 
provided  that  if  some  were  defective  they 
might  be  replaced  the  word  "  some "  meant 
a  small  or  inconsiderable  number,  and  if  the 
number  defective  went  beyond  the  commonly 
accepted  meaning  of  the  word  "  some "  the 
buyer  might  rescind  without  giving  the  seller 
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held  that  this  was  necessary  even  though  there  wag  no  provision  in  the  contract 
to  that  effect/2 

(f)  Breach  of  Warranty.  In  the  case  of  executory  contracts  of  sale,  the  buyer 
may  rescind  for  a  breach  of  warranty,  whether  or  not  the  seller  has  been  guilty 
of  fraud. According  to  the  weight  of  authority  the  buyer  cannot,  in  the  absence 
of  fraud  or  an  agreement  giving  him  the  right,  rescind  an  executed  contract  of 
sale  for  a  breach  of  warranty,  his  remedy  in  such  case  being  on  the  warranty.** 
The  breach  of  warranty  neither  rescinds  the  sale  nor  gives  the  vendee  a  right 
to  rescind,  but  merely  a  right  of  action  for  damages.*^  There  are,  however,  many 
decisions  holding  that  the  buyer  may  rescind  an  executed  contract  merely  on  the 
ground  that  there  has  been  a  breach  of  warranty,  and  it  seems  to  be  the  established 
rule  in  some  jurisdictions,*^  although  in  some  cases  it  is  insisted  that  the  seller 


an  opportunity  to  replace.  St.  Louis  Paper- 
Box  Co.  V.  J.  C.  Hubinger  Bros.  Co.,  100 
Fed.  595,  40  C.  C.  A.  577. 

The  right  of  replacing  goods  may  be  waived 
by  the  seller.  Westinghouse  Co.  v.  Gainor, 
130  Mich.  393,  90  N.  W.  52. 

Written  notice  of  defects  is  waived,  where 
the  seller's  agent  is  notified  verbally  and 
promises  to  remedy  the  defect.  Sandwich 
Mfg.  Co.  V.  Feary,  40  Nebr.  226,  58  N.  W. 
713  {overruling  Sandwich  Mfg.  Co.  v.  Feary, 
34  Nebr.  411,  51  N.  W.  1026]. 

42.  Davis  v.  Downs,  4  Mich.  530. 

43.  Illinois. —  Doane  v.  Dunham,  65  111. 
512;  Starks  v.  Schlensky,  128  111.  App.  1; 
Mayes  v.  Rogers,  47  111.  App.  372. 

Kentucky. —  Munford  v.  Kevil,  109  Ky.  246, 
58  S.  W.  703,  22  Ky.  L.  Rep.  730;  Puritan 
Mfg.  Co.  V.  Renaker,  106  S.  W.  813,  32  Ky. 
L.  Rep.  593. 

Minnesota. —  Knoblauch  v.  Kronschnabel, 
18  Minn.  300. 

Nebraska. —  McCormick  Harvesting  Mach. 
Co.  V.  Knoll,  57  Nebr.  790,  78  N.  W.  394. 

United  States.— Fo^ie  v.  Allis,  115  U.  S. 
363,  6  S.  Ct.  69,  29  L.  ed.  393. 

44.  Connecticut. —  Worcester  Mfg.  Co.  V. 
Waterbury  Brass  Co.,  73  Conn.  554,  48  Atl. 
422;  Trumbull  v.  O'Hara,  71  Conn.  172,  41 
Atl.  546;  Scranton  v.  Mechanics'  Trading 
Co.,  37  Conn.  130. 

Georgia.— Woodrufl  v.  Groddy,  91  Ga.  333, 
17  S.  E.  264,  44  Am.  St.  Rep.  33 

Illinois. —  Owens  v.  Sturges,  67  111.  366; 
Doane  v.  Dunham,  65  111.  512;  Skinner  v. 
Mulligan,  56  111.  App.  47;  Mayes  v.  Rogers, 
47  111.  App.  372. 

Indiana. —  Hoover  v.  Sidener,  98  Ind.  290. 

Kentucky. —  See  Lightburn  v.  Cooper,  1 
Dana  273. 

Michigan. —  H,  W.  Williams  Transp.  Line 
f.  Darius  Cole  Transp.  Co.,  129  Mich.  209, 
88  N.  W.  473,  56  L.  R.  A.  939. 

Minnesota. —  Lynch  v.  Curfman,  65  Minn. 
170,  68  N.  W.  5;  Minneapolis  Harvester 
Works  V.  Bonnallie,  29  Minn.  373,  13  N.  W. 
149;  Knoblauch  v.  Kronschnabel,  18  Minn. 
300. 

Nebraska. — ^Mundt  v.  Simpkins,  81  Nebr. 
1,  115  N.  W.  325. 

ISleic  Jersey. —  See  Woodward  v.  Emmons, 
61  N.  J.  L.  281,  39  Atl.  703. 

New  York. —  Muller  v.  Eno,  14  N.  Y.  597; 
Kiernan  v.  Rocheleau,  6  Bosw.  148;  Renaud 
i".  Peck,  2  Hilt.  137;  Langworthy  v.  Beards- 
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ley,  1  N.  Y.  Citv  Ct.  170;  Voorhees  v.  Earl, 
2  Hill  288,  38  Am.  Dec.  588. 

Pennsylvania. —  Frevman  i*.  Knecht,  78 
Pa.  St.  141;  Kase  v.  John,  10  Watts  107,  36 
Am.  Dec.  148. 

South  Carolina. — ^Kauffm.an  Milling  Co.  v. 
Stuckey,  40  S.  C.  110,  18  S.  E.  218;  Kauff- 
man  Milling  Co.  v.  Stuckey,  37  S.  C.  7,  16 
S.  E.  192;  Rivers  v.  Gruget,  2  Nott  &  M. 
265. 

Tennessee. —  Belew  v.  Clark,  4  Humphr. 
506;  Allen  v.  Anderson,  3  Humphr.  581,  39 
Am.  Dec.  197. 

Texas. —  Wright  V.  Davenport,  44  Tex.  164 ; 
Jesse  Franch  Piano,  etc.,  Co.  v.  Thomas,  36 
Tex.  Civ.  App.  78,  80  S.  W.  1063;  Miller- 
Stone  Mach.  Co.  V.  Balfour,  25  Tex.  Civ. 
App.  413,  61  S.  W.  972. 

Vermont. —  Matteson  v.  Holt,  45  Vt.  336; 
Mayer  v.  Dwinell,  29  Vt.  298. 

Washington. — Hulet  t*.  Achey,  39  Wash.  91, 
80  Pac.  1105. 

United  States. —  Lyon  v.  Bertram,  20  How. 
149,  15  L.  ed.  847;  Thornton  v.  Wynn,  12 
Wheat.  183,  6  L.  ed.  595. 

England.—  Street  v.  Blay,  2  B.  &  Ad.  456, 
22  E.  C.  L.  193;  Emanuel  v.  Deane,  3  Campb. 
299;  Toulmin  v.  Hedley,  2  C.  &  K.  157,  61 
E.  C.  L.  157;  Power  'v.  Wells,  Cowp.  818, 
98  Eng.  Reprint  1379. 

Canada. —  Hamilton  Mfg.  Co.  v.  Knight,  5 
Brit.  Col.  391;  Finn  v.  Brown,  35  N.  Brunsw. 
335. 

S'ee  34  Cent.  Dig.  tit.  "  Sales,"  §  294. 

Slight  defect. —  In  some  cases,  however, 
stress  is  laid  on  the  fact  that  the  defect 
was  slight  and  did  not  substantially  affect 
the  usefulness  of  the  article.  Skinner  v. 
Mulligan,  56  111.  App.  47;  Rivers  v.  Gruget, 
2  Nott  &  M.  (S.  C.)  265. 

Technical  breach. —  Where  the  mortgagor 
sold  the  property  under  a  warranty  that  it 
was  free  from  encumbrance,  and  the  mort- 
gagee had  given  his  verbal  consent  to  the 
sale,  there  was  but  a  technical  breach  of 
Avar  ran  ty,  giving  no  right  to  the  buyer  to 
rescind.  Chase  v.  Willard,  67  N.  H.  369,  39 
Atl.  901. 

45.  Lynch  v.  Curfman,  65  Minn.  170,  6'8 
N.  W.  5. 

46.  California. —  Hoult  v.  Baldwin,  67  Cal. 
610,  8  Pac.  440;  Polhemus  v.  Heiman,  45 
Cal.  573. 

Iowa. —  Timken  Carriage  Co.  f.  Smith,  123 
Iowa  554,  99  N.  W.  183;  Upton  Mfg.  Co.  v. 
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must  be  given  an  opportunity  to  remedy  the  defect.*^  Even  in  those  jurisdictions 
where  the  right  to  rescind  for  breach  of  warranty  is  denied  it  is  nevertheless  held 
that  there  may  be  a  rescission  if  the  false  warranty  is  accompanied  by  fraud/^ 
or  there  is  an  agreement  to  take  back  the  articles  if  not  as  warranted/^ 

(g)  Failure  of  Consideration.  Although  the  buyer  may  rescind  for  an  entire 
failure  of  consideration,^^  a  mere  partial  failure  will  not  justify  rescission/^  at 
least  unless  such  partial  failure  is  as  to  a  material  part  of  the  consideration.^^ 

4.  Partial  Rescission.  The  rescission  must  be  of  the  whole  contract,  and 
there  cannot  be  a  partial  rescission  by  either  the  seller    or  the  buyer,^*  unless 


Huiske,  69  Iowa  557,  29  N.  W.  621;  Rogers 
V,  Hanson,  35  Iowa  283. 

Maine. —  Milliken  v.  Skillings,  89  Me.  180, 
36  Atl.  77;  Downing  v.  Dearborn,  77  Me.  457, 
1  Atl.  407;  Marston  v.  Knight,  29  Me.  341, 
345,  where  the  court  said :  "  There  does 
not  appear  to  be  any  good  reason  why  a 
purchaser  should  be  compelled  to  retain 
a  chattel,  purchased  upon  a  warranty,  which 
is  broken,  and  be  put  to  his  action  for  dam- 
ages, when  it  may  be  altogether  unsuitable 
to  his  wants,  and  not  possessing  those  es- 
sential qualities  absolutely  necessary  to  make 
it  useful  to  him.  He  relies  upon  the  war- 
ranty, and  the  breach  of  it  is  equally  in- 
jurious to  him,  whether  the  seller  acted  in 
good  or  bad  faith." 

Maryland. —  Miller  v.  Grove,  18  Md.  242; 
Clements  v.  Smith,  9  Gill  156;  Franklin  v. 
Long,  7  Gill  &  J.  407. 

Massachusetts. —  Bryant  v.  Isburgh,  13 
Gray  607,  74  Am.  Dec.  655;  Dorr  v.  Fisher, 
1  Cush.  271;  Clark  v.  Baker,  5  Mete.  452. 

Missouri. —  Branson  v.  Turner,  77  Mo.  48'9; 
Johnson  v.  Whitman  Agricultural  Co.,  20 
Mo.  App.  100.  But  see  Walls  v.  Gates,  6 
Mo.  App.  242. 

Nebraska. —  Mundt  v.  Simpkins,  81  Nebr. 
1,  4,  115  N.  W.  325,  where  the  court  said: 
"  It  is  undoubtedly  the  better  law  that  a 
sale  of  personal  property  with  a  warranty 
of  quality,  even  without  fraud  on  the  part 
of  the  vendor,  may  be  treated  as  a  sale  iipon 
conditions  subsequent,  at  the  electiori  of  the 
purchaser,  and  in  the  event  of  a  breach  of 
warranty  the  property  may  be  returned  and 
the  sale  rescinded,  since  a  breach  of  the  war- 
ranty may  be  equally  injurious  to  the  buyer, 
whether  the  vendor  acted  in  good  faith  or 
bad  faith." 

England. —  Curtis  V.  Hannay,  3  Esp.  82; 
Buchanan  v.  Parnshaw,  2  T.  R.  745,  100  Eng. 
Reprint  401. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  294. 

47.  Berkey  v.  Lefebure,  125  Iowa  76,  99 
N.  W.  710;  McCormiek  Harvesting  Mach. 
Co.  V.  Brower,  88  Iowa  607,  55  N.  W.  537; 
Davis  V.  Robinson,  67  Iowa  355,  25  N.  W. 
280;  Sandwich  Mfg.  Co.  r.  Feary,  34  Nebr. 
411,  51  N.  W.  1026. 

48.  Voorhees  v.  Earl,  2  Hill  (N.  Y.)  288, 
38  Am.  Dec.  588;  Thornton  r.  Wynn,  12 
Wheat.  (U.  S.)  183,  6  L.  ed.  595;'  McRae 
r.  Lonsby,  130  Fed.  17,  64  C.  C.  A.  385; 
Rubin  V.  Sturtevant,  80  Fed.  930,  26  C.  C.  A. 
259. 

49.  Latham  v.  Hartford,  27  Kan.  249; 
Muller  r.  Eno,  14  N.  Y.  597:  Kiernan  r. 
Rocheleau,  6  Bosw.  (N.  Y.)  148. 


50.  Losecco  v.  Gregory,  108  La.  648,  32 
So.  985;  Kaufiman  Milling  Co.  v.  Stuckey, 
37  S.  C.  7,  16  S.  E.  192;  Carter  v.  Walker, 
2  Rich.  (S.  C.)  40. 

51.  Delaiuare. —  Stelwagon  i*.  Wilmington 
Coal  Gas  Co.,  2  Mart.  184,  42  Atl.  449. 

Kentucky.— Kirtley  v.  Shinkle,  69  S.  W. 
723,  24  Ky.  L.  Rep.  60S. 

Mississippi. —  Harman  v.  Sanderson,  6  Sm. 
&  M.  41,  45  Am.  Dec.  272. 

South  Carolina. —  Kauffman  Milling  Co.  V. 
Stuckey,  37  S.  C.  7,  16  S.  E.  192. 

Vermont. —  Harrington  V.  Wells,  12  Vt. 
505. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  289. 

Opportunity  to  examine. —  Equity  will  not 
cancel  a  sale  on  the  ground  of  partial  failure 
of  consideration,  where  the  seller  had  op- 
portunity to  examine  the  consideration  be- 
fore  the  sale,  and  the  buyer  was  not  guilty 
of  fraud.    Vincent  v.  Berry,  46  Iowa  571. 

52.  Cruess  v.  Fessler,  39  Cal.  336. 

Sale  of  patent. —  Machines  having  been 
bought  on  the  guaranty  that  they  are  not 
an  infringement  of  a  patent,  the  purchaser 
may,  on  the  infringement  being  judicially 
ascertained,  return  them,  without  regard  to 
their  value  with  the  infringing  part  elimi- 
nated. Selig  V.  Rehfuss,  195  Pa.  St.  200,  45 
Atl.  919. 

53.  Illinois.— Kellogg  V.  Turpie,  93  111.  265, 
34  Am.  Rep.  163;  Waukesha  Canning  Co.  v. 
Horner,  138  111.  App.  564. 

Missouri. —  Lapp  v.  Ryan,  23  Mo.  App. 
436. 

New  York. —  Stevens  v.  Hyde,  32  Barb.  171; 
Matteawan  Co.  v.  Bentley,  13  Barb.  641. 

Vermont. —  Loomis  v.  Wainwright,  21  Vt. 
520. 

Wisconsin. —  Weed  i".  Page,  7  Wis.  503. 
See  43  Cent.  Dig.  tit.  "Sales,"  §  266. 

54.  Illinois. —  Harzfeld  v.  Converse,  105 
111.  534;  Kimball  r.  Lincoln,  7  111.  App. 
470. 

Indiana. —  Quwack  t*.  Cruse,  Wils.  320. 

Maine. —  Junkins  f.  Simpson,  14  Me.  364. 

Massachusetts. —  Morse  r.  Brackett,  98 
Mass.  205;  Clark  v.  Baker,  5  Mete.  452; 
Miner  v.  Bradley,  22  Pick.  457. 

Missouri. —  Sigerson  r.  Harker,  15  Mo.  101. 

Neio  York. —  Dubois  r.  Hermance,  1 
Thomps.  &  C.  293  [affirmed  in  56  N.  Y.  673]; 
Sherman  r.  Holmes,  48  N.  Y.  Super.  Ct.  534; 
Shields  r.  Pettee,  2  Sandf.  262  [affirmed  in 
4  N.  Y.  1221. 

United  States. —  Reynolds  r.  Palmer,  21 
Fed.  433 :  Crane  Co.  r.'  Columbus  Constr.  Co., 
73  Fed.  984,  20  C.  C.  A.  233. 

See  43  Cent.  Dig.  tit.  "  Sales."  §  295. 
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the  contract  of  sale  is  separable. But  it  has  been  held  in  some  jurisdictions 
that  where  a  special  mode  of  payment  was  agreed  on  and  the  payment  received 
is  not  what  the  seller  was  entitled  to  expect,  he  may  rescind  to  that  extent.^^ 

6.  Joint  Contracts.  There  can  be  no  rescission  of  a  joint  contract  by  one  of 
the  purchasers  without  the  joinder  of  the  others/"  especially  where  one  of  the 
purchasers  has  disposed  of  part  of  the  property  and  cannot  return  it.^^ 

6.  Estoppel  to  Rescind  and  Waiver  of  Right  —  a.  Of  Seller.  The  seller  may 
be  estopped  to  rescind  the  sale  by  his  conduct,^^  especially  when  such  conduct 
tends  to  show  an  affirmance  of  the  contract,  as  by  the  acceptance  of  further 
security, by  delivery  of  the  goods  without  objection,®^  by  seeking  to  hold  the 
goods  as  security  for  payment  of  deferred  payments  after  knowledge  of  fraud, ®^ 
by  failure  to  notify  the  purchaser  at  the  time  of  breaches  of  a  contract  as  to  part 
payments  that  he  intends  to  insist  upon  them  as  forfeitures,  settlement  of  the 
amount  due  being  subsequently  made  without  such  notification,^^  or  by  bringing 
suit  for  the  purchase-price.^^    But  the  commencement  of  suit  in  ignorance  of  the 


55.  Louisiana. —  Ladoux  f.  Armor,  4  Rob. 
381. 

Missouri. —  Sigerson  v.  Harker,  15  Mo,  101. 

1S[ eiD  York. —  Hocliberger  i.  Baum,  85  N.  Y. 
Suppl.  385. 

North  Carolina. —  Wooten  v.  Walters,  110 
N.  C.  251,  14  S.  E.  734,  736. 

Wisconsin. —  Costigan  r.  Hawkins,  22  Wis. 
74,  94  Am.  Dec.  583. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  266,  295. 

Rescission  impracticable. —  The  rule  allow- 
ing a  partial  rescission  only  for  defects  in 
some  of  the  articles  necessarily  yields  when 
it  is  impracticable,  as  where  the  purchaser 
gives  in  exchange  a  house  and  lot  which  can- 
not be  divided.  Roberts  r.  Rodes,  3  Mart. 
N.  S.  (La.)  100. 

56.  Wigand  v.  Sichel,  4  Abb.  Dec.  (N.  Y.) 
592,  3  Keyes  120,  33  How.  Pr.  174;  Pierce  v. 
Drake,  15  Johns.  (N.  Y.)  475;  Willson  v. 
Force,  6  Johns.  (N.  Y.)  110,  5  Am.  Dec.  195; 
Jaffrey  v.  Wolf,  4  Okla.  303,  47  Pac.  496; 
Loomis  V.  Wainwright,  21  Vt.  520;  Mann  v. 
Stowell,  3  Pinn.  (Vvis.)  220,  3  Chandl.  243. 
Contra,  Kellogg  v.  Turpie,  93  111.  265,  34  Am. 
Rep.  163;  Stevens  v.  Hyde,  32  Barb.  (N.  Y.) 
171. 

57.  Robinson  v.  Siple,  129  Mo.  208,  31 
S.  W.  788;  Brewster  v.  Wooster,  58  N.  Y. 
Super.  Ct.  10,  9  N.  Y.  Suppl.  312  [reversed  on 
other  grounds  in  131  N.  Y.  473,  30  N.  E.  489]. 

58.  Robinson  v.  Siple,  129  Mo.  208,  31 
S.  W.  788. 

59.  Where  the  seller  terminated  a  contract 
by  which  he  Avas  to  furnish  certain  patented 
articles,  and  demanded  arbitration  as  to  the 
purchaser's  financial  responsibility  because  of 
its  refusal  to  furnish  security,  he  cannot 
justify  his  course  on  the  ground  that  other 
causes  existed  which  might  have  been  made 
grounds  for  terminating  the  contract.  Brush- 
Swan  Electric  Light  Co.  V.  Brush  Electric 
Co.,  41  Fed.  163. 

60.  Bridgeford  f.  Adams,  45  Ark.  136. 

61.  Columbia  Mfg.  Co.  v.  Hastings,  121 
Fed.  328,  57  C.  C.  A.  504. 

Illustration. —  Thus  he  waives  his  right  to 
rescind  the  sale  for  non-pa^onent  of  the  price 
on  delivery  where  he  delivered  the  goods 
without  demanding  payment,  and  did  not 
notify  the  buyer  of  his  intention  to  rescind, 
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or  offer  to  return  a  payment  made  him  on 
account,  until  after  the  buyer  had  tendered 
the  balance  of  the  price.  Seeds  v.  Simpson, 
16  Ohio  St.  321. 

Ignorance  of  rights. —  That  the  seller,  in  a 
contract  containing  an  option  to  purchase 
within  a  certain  time,  failed  to  object  to 
conveying  until  advised  of  his  rights  under 
the  contract,  does  not  prevent  him  from 
canceling  the  contract  for  failure  of  the 
buyer  to  exercise  the  option.  Neil)  v.  Hitch- 
man,  201  Pa.  St.  207,  50  Atl.  987. 

62.  James  Music  Co.  v.  Bridge,  134  Wis. 
510,  114  N.  W.  1108. 

63.  Little  Rock  Cooperage  Co.  v.  Lanier, 
83  Ark.  548,  104  S.  W.  221. 

64.  Arkansas. —  Little  Rock  Bank  v.  Frank, 
63  Ark.  16,  37  S.  W.  400,  58  Am.  St.  Rep. 
65 ;  Bryan-Brown  Shoe  Co.  V.  Block,  52  Ark. 
458,  12  S.  W.  1073. 

Connecticut. —  Bulkley  v.  Morgan,  46  Conn. 
393. 

Illinois. —  Streator  Tile  Works  v.  Coe,  53 
111.  App.  483;  Hanchett  v.  Riverdale  Dis- 
tillery Co.,  15  111.  App.  57. 

Michigan. —  Galloway  v.  Holmes,  1  Dougl. 
330. 

Missouri. —  Kansas  Moline  Plow  Co.  V. 
Wayland,  81  Mo.  App.  305;  Mapes  V.  Burns, 
72  Mo.  App.  411. 

Nebraska. —  Chadron  First  Nat.  Bank  v. 
Tootle,  59  Nebr.  44,  80  N.  W.  264;  Chadron 
First  Nat.  Bank  v.  McKinney,  47  Nebr.  149, 
66  N.  W.  280. 

Tea?as.— Allyn  v.  Willis,  65  Tex.  65; 
-Wachsmuth  V.  Sims,  (Civ.  App.  1895)  32 
S.  W.  821. 

England. —  Ferguson  v.  Carrington,  9 
B.  &  C.  59,  17  E.  C.  L.  36,  3  C.  &  P.  457,  14 
E.  C.  L.  661,  7  L.  J.  K.  B.  0.  S.  139;  Strutt 
V.  Smith,  1  C.  M.  &  R.  312,  3  L.  J.  Exch. 
357,  4  Tyrw.  1019;  Smith  v.  Field,  5  T.  R. 
402,  2  Rev.  Rep.  630,  101  Eng.  Reprint  225. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  268. 

But  see  Crafts  v.  Belden,  99  Mass.  535, 
where  under  the  provisions  of  Gen.  St.  c.  127, 
§  2,  cl.  5,  it  was  held  that  if  an  assignee 
in  insolvency,  in  suing  the  buyer  of  goods 
sold  by  the  debtor,  with  a  view  to  an  unlaw- 
ful preference,  joins  a  count  in  contract  for 
the  price  with  a  count  in  tort  for  their 
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existence  of  ground  of  rescission  will  not  operate  as  an  estoppel/'^  and  generally 
there  must  be  knowledge  of  the  existence  of  grounds  of  rescission  in  order  that 
the  conduct  of  the  seller  shall  estop  him.^®  The  acceptance  of  a  check  in  part 
payment  will  not  estop  the  seller  to  rescind  for  the  buyer's  failure  to  pay  for 
instalments/^  nor  is  he  estopped  to  rescind  because  he  already  has  security  for 
the  purchase-price/^  nor  because  after  default  he  expresses  a  desire  for  perform- 
ance, where  the  purchaser  does  not  accede  but  insists  on  immediate  delivery 
without  the  notice  to  which  the  seller  is  entitled.^''  So  also  an  estoppel  as  to  one 
ground  of  rescission  will  not  operate  as  an  estoppel  as  to  other  grounds.'*^ 

b.  Of  Buyer,  The  buyer  may  be  estopped  to  rescind  if  without  objection  he 
accepts  the  goods/^  and  pays  part  of  the  purchase-price/^  or  requests  an  extension 
of  time  for  payment/^  and  especially  will  an  acceptance  of  the  goods  operate  as 
an  estoppel  if  the  buyer  has  examined  or  has  had  an  opportunity  to  examine 
them  before  acceptance/*   So  too  retaining  the  goods  without  objection  after 


conversion  it  is  not  a  waiver  of  his  right 
to  rescind  the  sale,  when  it  appears  that 
all  the  counts  were  intended  to  disaffirm  it. 

Dismissal  of  action. —  The  fact  that  the 
action  was  dismissed  does  not  avoid  the  effect 
as  an  estoppel.  Bach  v.  Tuch,  126  N.  Y.  53, 
26  N.  E.  1019  {affirming  10  N.  Y.  Suppl. 
884]. 

65.  Hughes  v.  Winship  Mach.  Co.,  78 
Ga,  793,  4  S.  E.  6;  Deere  v.  Morgan,  114 
Iowa  287,  86  K  W.  271;  Kraus  v.  Thomp- 
son, 30  Minn.  64,  14  N.  W.  266,  44  Am.  Rep. 
182;  Rochester  Distilling  Co.  v.  Devendorf, 
72  Hun  (N.  Y.)  428,  25  N.  Y.  Suppl.  200. 

66.  Mayhew  v.  Mather,  82  Wis.  355,  52 
N.  W.  436. 

Ignorance  of  fraud. —  The  erasure  by  the 
seller  of  the  words  "  without  recourse  "  from 
the  indorsement  of  the  vendees  upon  notes 
given  in  part  payment  of  the  price,  and  the 
protesting  of  the  notes  for  non-payment,  was 
not  such  an  election  to  affirm  the  contract 
as  will  bar  a  rescission  thereof  for  fraud, 
where  the  rescission  was  prayed  for  before 
the  protest  was  made,  and  it  does  not  ap- 
pear that  the  fraud  had  been  discovered 
when  the  erasure  was  made.  Crossen  v. 
Murphy,  31  Oreg.  114,  49  Pac.  858. 

67.  Eastern  Forge  Co.  v.  Corbin,  182  Mass. 
590,  66  N.  E.  419.  Where  defendant  gave 
plaintiff  written  notice  that  it  rescinded  the 
contract  of  sale  for  breach  by  plaintiff  of  a 
covenant  to  pay  for  all  goods  within  sixty 
days,  and  plaintiff  replied,  inclosing  a  check 
for  the  amount  then  due,  such  fact  did  not 
show  a  waiver  by  defendant  of  the  right  to 
rescind  in  the  absence  of  a  showing  that  it 
received  the  check,  or  of  what  became  of  it, 
or  that,  if  it  did  receive  the  check,  defendant 
took  it  unconditionally.  Wilkinson  v.  Blount 
Mfg.  Co.,  169  Mass.  374,  47  N.  E.  1020. 

68.  Perkins  v.  Bailey,  99  Mass.  61,  96 
Am.  Dec.  689. 

69.  Alpena  Portland  Cement  Co.  v.  Backus, 
156  Fed.  944,  84  C.  C.  A.  444. 

70.  Wilkinson  v.  Blount  Mfg  Co.,  169 
Mass.  374,  47  N.  E.  1020.  See  also  Jung 
Brewing  Co.  v.  Konrad,  137  Wis.  107,  118 
N.  W.  548. 

Continuing  breaches. —  If  a  continuing  con- 
tract is  broken  by  the  buyer  and  the  seller 
elects  to  enforce  the  contract,  this  operates 


as  an  estoppel  to  rescind  as  to  such  breach; 
but  if  the  breaches  continue  the  seller  is 
not  bound  by  his  first  election.  Lawlor  v. 
Magnolia  Metal  Co.,  33  N.  Y.  App.  Div.  356, 

53  N.  Y.  Suppl.  950. 

71.  Glen  v.  Whitaker,  51  Barb.  (K  Y.) 
451;  Jeffrey  Mfg.  Co.  v.  Central  Coal,  etc., 
Co.,  93  Fed.  408;  Howard  v.  Cristie,  33  Nova 
Scotia  367. 

72.  Hodge  v.  Tufts,  115  Ala.  366,  22  So. 
422;  Lowber  Selden,  11  How.  Pr.  (N.  Y.) 
526;  Detroit  Heating,  etc.,  Co.  v.  Stevens, 
16  Utah  177,  52  Pac.  379. 

Delivery  in  instalments. —  Where  delivery 
is  in  instalments  payment  for  one  or  more 
of  such  instalments  will  not  estop  the  buyer 
to  rescind  for  default  as  to  other  instal- 
ments. Evans  v.  Chicago,  etc.,  R.  Co.,  26 
111.  189. 

Payment  of  interest.— -  Where  a  buyer 
notified  the  seller  of  its  rescission  of  the  sale 
because  of  fraud,  but  afterward,  with  full 
knowledge  of  the  fraud,  paid  the  seller  the 
interest  on  the  balance  of  the  price,  the 
rescission  was  abandoned.  Guarantee  Sav., 
etc.,  Co.  r.  Moore,  35  N.  Y.  App.  Div.  421, 

54  N.  Y.  Suppl.  787. 

73.  Hubbardston  Lumber  Co.  v.  Bates,  31 
Mich.  158. 

74.  Connecticut. —  Scranton  V.  Mechanics' 
Trading  Co.,  37  Conn.  130. 

Iowa. —  Wlnelander  v.  Jones,  77  Iowa  401, 
42  N.  W.  333. 

Kentucky. — -American  Harrow  Co.  v.  Mar- 
tin, 36  S.  W.  178,  18  Ky.  L.  Rep.  432;  Nel- 
son V.  Overman,  38  S.  W.  882,  19  Ky.  L.  Rep. 
161. 

Louisiana. —  Forsman  V.  Mace,  111  La.  28, 
35  So.  372;  Rochel  v.  Berwick,  12  La.  Ann. 
847. 

Nebraska. —  Korbel  V.  Stocpol,  70  Nebr. 
45,  96  N.  W.  1022. 

Neic  York. —  Arnold  V.  Norfolk,  etc., 
Hosiery  Co.,  148  N.  Y.  392,  42  N.  E.  980 
[affirming  76  Hun  15,  28  N.  Y.  Suppl.  638]  ; 
Sands  v.  Tavlor,  5  Johns.  395,  4  Am.  Dec. 
374. 

rea?as._McGill  V.  Hall,  (Civ.  App.  1894) 
26  S.  W.  132. 

Vermont. —  Badger  r.  Whitcomb,  66  Vt. 
125,  28  Atl.  877.  ^ 

See  43  Cent.  Dig.  tit.  "Sales."  §§  206.  297. 
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discovery  of  the  fraud  or  defect/^  and  using/®  selling,  or  otherwise  dealing  with  the 


Inspection  not  disclosing  defect. — An  ac- 
ceptance, after  inspection,  of  goods  bought 
by  sample,  does  not  preclude  the  buyer  from 
rescinding  the  contract  for  breach  of  war- 
ranty if  such  inspection  does  not  disclose  a 
defect  then  existing.  Pennock  f.  Stygles,  54 
Vt.  226. 

Acceptance  from  carrier.— A  purchaser  of 
goods  does  not  lose  his  right  of  rescission  by 
accepting  them  from  the  carrier  if  on  inspec- 
tion he  finds  them  defective  and  so  notifies 
the  seller  within  a  reasonable  time.  Taylor 
t\  Smith,  [1893]  2  Q.  B.  65,  61  L.  J.  Q.  B. 
331,  67  L.  T.  Rep.  N.  S.  39,  40  Wkly.  Rep. 
486;  Creighton  v.  Pacific  Coast  Lumber  Co., 
12  Manitoba  546. 

75.  California. —  Wilder  v.  Beede,  119  Cal. 
646,  51  Pac.  1083. 

Georgia. —  Smith  v.  Estey  Organ  Co.,  100 
Ga.  628,  28  S.  E.  392;  Pearce  v.  Borg  Chew- 
ing-Gum  Co.,  Ill  Ga.  847,  36  S.  E.  457. 

Illinois. —  O'Donnell,  etc.  Brewing  Co.  v. 
Farrar,  163  111.  471,  45  N.  E.  283. 

Kentucky. —  Snyder  v.  Hegan,  40  S.  W. 
693,  19  Ky.  L.  Rep.  517. 

IVeit;  York. —  National  Keg,  etc.,  Co.  v. 
Baker,  21  Misc.  35,  46  N.  Y.  Suppl.  885. 

'North  Carolina. —  Sparks  Messick,  65 
N.  C.  440. 

West  Virginia. —  Manss-Bruning  Shoe  Co. 
V.  Prince,  51  W.  Va.  510,  41  S.  E.  907. 

Demand  for  remedy  of  defects. —  Where  the 
title  to  railway  ears,  built  to  order,  passed 
at  the  time  of  shipment,  the  right  of  rescis- 
sion, if  any  such  thereafter  existed  on  ac- 
count of  defects  in  the  brakes,  was  lost  by 
the  purchaser's  subsequent  demand  that  the 
defects  be  remedied,  and  his  expressed  will- 
ingness to  pay  for  the  cars  as  soon  as  this 
was  done,  taken  in  connection  with  the  sell- 
er's assurances  that  he  would  remedy  the 
defects  at  his  own  cost,  and  his  continued 
attempts  to  do  so.  Pullman  Palace-Car  Co. 
V.  Metropolitan  St.  R.  Co.,  157  U.  S.  94,  15 
S.  Ct.  503,  39  L.  ed.  632.  But  see  Tufts 
V.  Hunter,  63  Minn.  464.  65  N.  W.  922, 
holding  that  where,  within  a  reasonable 
time  after  receiving  the  property,  the  vendee 
notified  the  vendor  of  defects  therein,  and 
that  he  would  refuse  to  accept  it  unless  the 
defects  were  remedied  at  once,  he  did  not 
thereby  deprive  himself  of  the  right  to  re- 
scind in  case  the  defects  were  not  remedied 
within  a  reasonable  time  thereafter. 

Knowledge  of  defect. —  The  fact  that  the 
purchaser  of  a  horse  took  the  animal  to  his 
stable  after  learning  of  a  breach  of  warranty 
does  not  forfeit  his  right  to  rescind  if  he 
returns  the  horse  to  the  seller  within  the 
time  specified  in  the  contract.  Head  v.  Tat- 
tersall,  L.  R.  7  Exch.  7,  41  L.  J.  Exch.  4, 
25  L.  T.  Rep.  K  S.  631,  20  Wkly.  Rep.  115. 

Further  investigation  or  trial. — Where,  on 
notice  of  some  material  misrepresentation, 
the  vendor  suggests  further  investigation  or 
trial,  the  vendee  may  take  a  further  reason- 
able time  therefor  without  waiving  his  right 
to  rescind.  Pitcher  r.  Webber,  103  Me.  101, 
6'8  Atl.  593. 
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76.  Alalama. —  State  v.  Fields,  131  Ala. 
201,  31  So.  6;  Hodge  v.  Tufts,  115  Ala.  366, 
22  So.  422;  Magee  v.  Billingsley,  3  Ala.  679. 

Illinois. —  Morgan  v.  Thetford,  3  111.  App. 
323. 

loica. —  Eagle  Iron  Works  r.  Des  Moines 
Suburban  R.  Co.,  101  Iowa  289,  70  N.  W. 
193. 

Kansas. —  Gale  Sulky  Harrow  Mfg.  Co.  V, 
Moore,  46  Kan.  324,  26  Pac.  703. 

Kentucky. —  Aultman,  etc.,  Co,  v.  Mead, 
109  Ky.  583,  60  S.  W.  294,  22  Ky.  L.  Rep. 
1189;  McCulloch  f.  Scott,  13  B.  Mon.  172,  56 
Am.  Dec.  561;  Watts  r.  National  Cash 
Register  Co.,  78  S.  W.  118,  25  Ky.  L.  Rep. 
1347. 

Maine. —  Libby  v.  Haley,  91  Me.  331,  39 
Atl.  1004. 

Michigan. —  Foster  v.  Rowley,  110  Mich. 
63,  67  N.  W.  1077. 

Nebraska. —  Philleo  V.  Sandwich  Mfg.  Co., 
15  Nebr.  025,  20  N.  W.  98. 

Neic  York. —  Bates  v.  Fish  Bros.  Wagon 
Co.,  50  N.  Y.  App.  Div.  38,  63  N.  Y.  Suppl. 
649  lafflrmed  in  169  N.  Y.  587,  62  N.  E. 
1094]  ;  Bounce  v.  Dow,  6  Thomps.  &  C.  653 
[affirmed  in  64  N.  Y.  411];  Waring  v. 
Mason,  18  Wend.  425. 

Pennsylvania. —  Scott  v.  Kittanning  Coal 
Co.,  89  Pa.  St.  231,  33  Am.  Rep.  753. 

Texas. —  Hallwood  Cash  Register  Co.  V. 
Berry,  35  Tex.  Civ.  App.  554,  80  S.  W. 
857. 

Utah. —  Detroit  Heating,  etc.,  Co.  V. 
Stevens,  16  Utah  177,  52  Pac.  379. 

United  States. —  Lyon  v.  Bertram,  20  How. 
149,  15  L.  ed.  847;  Jeffrey  Mfg.  Co.  v.  Cen- 
tral Coal,  etc.,  Co.,  93  Fed.  408;  Hansen  t\ 
Baltimore  Packing,  etc.,  Co.,  86  Fed.  832; 
Buckstaff  V.  Russell,  79  Fed.  611,  25  C.  C.  A. 
129;  Dodsworth  v.  Hercules  Iron  Works,  66 
Fed.  483,  13  C.  C.  A.  552. 

England. —  Campbell  v.  Fleming,  1  A.  &  E. 
40,  3  L.  J.  K.  B.  136,  3  N.  &  M.  834,  28 
E,  C.  L.  44,  holding  also  that  the  right  to 
repudiate  the  contract  is  not  afterward  re- 
vived by  the  discovery  of  another  incident  in 
the  same  fraud. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  299. 

Incidental  use. —  Where  plaintiff,  after 
notifying  defendant  of  a  rescission  of  a  pur- 
chase of  a  horse,  which  defendant  refused  to 
accept,  placed  the  horse  in  a  livery  stable, 
and  made  no  use  of  him  except  to  drive  him 
at  intervals  for  exercise,  he  did  not  thereby 
exercise  such  dominion  over  the  horse  as  to 
waive  his  right  to  insist  on  the  rescission. 
Faust  V.  Koers,  111  Mo.  App.  560,  86  S.  W. 
278. 

Refusal  of  seller  to  accept. —  Where  the 
purchaser  offers  to  restore  the  property  and 
to  rescind  the  sale  after  the  discovery  of  the 
fraud  but  the  seller  refuses  to  accept  the 
property  and  declines  to  rescind  the  sale,  the 
title  is  reinvested  in  the  seller  and  the  sub- 
sequent retention  and  use  of  the  property  by 
the  purchaser  will  not  operate  as  a  ratifica- 
tion of  the  sale  as  previously  rescinded  and 
the  purchaser  may  then  be  held  to  retain  the 


SALES 


[35  Cye.J  l-iS 


property/^  will  estop  the  buyer  to  rescind.  But  a  I'otention  of  the  goods  in  igno- 
rance of  the  existence  of  grounds  for  rescission/^  or  until  the  buyer  has  taken 
advice  as  to  his  rights/'*  or  for  the  purpose  of  preserving  the  property  from  loss 
or  destruction/^  will  not  operate  as  an  estoppel.  The  right  to  rescind  is  not 
affected  by  the  destruction  or  depreciation  of  the  property  not  due  to  the  fault 
of  the  buyer/-  unless  due  to  a  defect  known  to  him  to  exist  at  the  time  of  the 
sale.^^  And  where  the  goods  purchased  are  confiscated  by  the  government  for 
failure  to  pay  customs  duties  the  buyer  is  not  estopped  to  rescind  because  he 
appears  in  the  proceedings  to  condemn  the  goods  and  claims  title  thereto.^* 
Of  course  if  the  buyer  elects  to  affirm  the  sale  and  resort  to  another  remedy 
he  cannot  rescind.  And  he  is  estopped  to  rescind  for  default  in  delivery  if  he 
has  granted  an  extension  of  time/^  or  if  the  default  is  occasioned  by  his  own 
failure  to  perform. 


property  as  the  seller's  bailee.  Fuller  v. 
Chenauit,  (Ala.  1908)  47  So.  197. 

Use  coupled  with  failure  to  return  until 
price  due. — Where  the  evidence  shows  that 
the  purchaser  of  a  harvester  used  it  parts  of 
two  years,  and  never  in  fact  returned  it  to 
the  agent  of  whom  he  purchased  it,  as  re- 
quired by  the  contract,  or  never  offered  to 
return  it  until  the  maturity  of  the  note  given 
for  the  price,  he  was  not  entitled  to  rescind. 
Acme  Harvester  Co.  v.  Carroll,  80  Nebr.  594, 
114  K  W.  780. 

77.  Georgia. — •Georgia  Refining  Co.  f.  Au- 
gusta Oil  Co.,  74  Ga.  497. 

Illinois. —  Wolf  f  .  Dietzsch,  75  111.  205. 

Kentucky. —  Snyder  v.  Hegan,  40  S.  W. 
693,  19  Ky.  L.  Rep.  517. 

Louisiana. —  Ledoux  f.  Armor,  4  Rob.  381. 

^Neio  York. —  Cahen  v.  Piatt,  40  N.  Y. 
Super.  Ct.  483  [reversed  on  other  grounds  in 
69  N.  Y.  348,  25  Am.  Rep.  203];  Mason  v. 
Wheeler,  2  Misc.  523,  24  N.  Y.  Suppl.  879. 

Pennsylvania. —  Gausler  v.  Bridges,  13  Pa. 
Super.  Ct.  646. 

Vermont. —  Barrett  v.  Tyler,  76  Vt.  108,  56 
Atl.  534;  Downer  v.  Smith,  32  Vt.  1,  76  Am. 
Dec.  148. 

United  States. —  Buckstaff  v.  Russell,  79 
Fed.  611,  25  C.  C.  A.  129. 

Canada. —  Wurzburg  v.  Andrews,  28  Nova 
Scotia  387. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  299. 

Attempt  to  sell.— The  mere  fact  that  the 
buyer  of  personal  property  attempted  to  sell 
it  will  not  deprive  him  of  the  right  to  rescind 
for  fraud.  Hoyle  v.  Southern  Saw  Works, 
105  Ga.  123,  31  S.  E.  137;  Cabaness  v.  Hol- 
land, 19  Tex.  Civ.  App.  383,  47  S.  W.  379. 

78.  Fuller  v.  Chenauit,  (Ala.  1908)  47 
So.  197;  Hudson  v.  Roos,  72  Mich.  363,  40 
N.  W.  467;  Norrington  v.  Wright,  5  Fed. 
768  [affirmed  in  115  U.  S.  188,  6  S.  Ct.  12, 
29  L.  ed.  366]. 

79.  Norton  v.  Dreyfuss,  106  N.  Y.  90,  12 
N.  E.  428  [reversing  51  N.  Y.  Super.  Ct. 
491]. 

80.  Keefuss  v.  Weilmunster,  89  N.  Y.  App. 
Div.  306,  85  N.  Y.  Suppl.  913. 

81.  Magee  v.  Billingsley,  3  Ala.  679;  Mor- 
phy  V.  Blanchin,  18  La.  Ann.  133;  Chapman 
f.  Mathews,  18  La.  Ann.  118. 

Louisiana  statute. —  Under  the  civil  code, 
section  2511,  if  the  subject  of  the  sale  has 


perished  by  a  fortuitous  event  before  the 
purchaser  has  instituted  his  redhibitory  ac- 
tion, the  loss  must  be  borne  by  him.  Kiper 
V.  Nuttall,  1  Rob.  46. 

82.  Athey  v.  Olive,  34  Ala.  711.  But  the 
rule  is  otherwise  if  the  damage  is  due  to  his 
negligence.  Aultman  v.  Wirth,  54  111.  App. 
17. 

83.  Hart  v.  Edwards,  2  Bailey  (S.  C.) 
306. 

84.  Hamrah  v.  Maloof,  127  N.  Y.  App. 
Div.  331,  111  N.  Y.  Suppl.  509. 

85.  Lilley  v.  Randall,  3  Colo.  298 ;  Weaver 
V.  Shriver,  79  Md.  530,  30  Atl.  189. 

Affirmance  of  contract. —  It  has  been  held 
that  where  defendant's  cross  bill  in  an  action 
for  the  price  of  a  threshing  machine  alleges 
a  breach  of  M^arranty,  but  prays  for  a  re- 
scission, the  suit  on  the  warranty  is  an  af- 
firmance of  the  contract,  and  will  prevent  a 
decree  granting  a  rescission.  Garr  v.  Young, 
(Tenn.  Ch.  App.  1901)  62  S.  W.  631.  But 
see  Aldine  Mfg.  Co.  v.  Barnard,  84  Mich.  632, 
48  N.  W.  280,  holding  that  where,  in  an  ac- 
tion for  the  price  of  goods  sold,  the  defense 
was  that  the  grates  did  not  fulfil  the  seller's 
warranty,  and  judgment  went  against  plain- 
tiff, this  amounted  to  a  rescission  of  the  sale, 
leaving  the  seller  the  owner  of  the  goods. 

86.  Anderson  v.  Chicago  Trust,  etc.,  Bank, 
195  111.  341,  63  N.  E.  203  [affirming  93  111. 
App.  347] ;  Chicago  Trust,  etc.,  Bank  v.  Ball, 
208  111.  256,  70  N.  E.  305  [reversing  108  111. 
App.  321];  Tolman  v.  Coleman,  104  111.  App. 
70;  Eagle  Iron  Works  v.  Des  Moines  Subur- 
ban R.  Co.,  101  Iowa  289,  70  N.  W.  193; 
Menefee  v.  Johnson,  2  Rob.  (La.)  274; 
Krueger  v.  Armitage,  58  N.  J.  Eq.  357,  44 
Atl.  167. 

Action  for  deceit. — A  vendee  after  suing  his 
vendor  for  deceit  in  making  the  sale  cannot 
obtain  a  rescission  of  the  sale.  Stuart  r. 
Hayden,  72  Fed.  402,  18  C.  C.  A.  618.  But 
see  Emma  Silver  Min.  Co.  v.  Emma  Silver 
Min.  Co.,  7  Fed.  401. 

87.  De  la  Vergne  Refrigerating  Mach.  Co. 
V.  New  Orleans,  etc.,  R.  Co.,  52  La.  Ann. 
1733,  26  So.  455. 

88.  Kokomo  Strawboard  Co  r.  Inman,  11 
N.  Y.  Supi)l.  329  [affirmed  in  134  X.  Y.  92, 
31  N.  E.  248]. 

Failure  to  notify  seller  to  deliver. —  Where 
a  seller  agrees  to  deliver  goods  as  required 
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7.  Conditions  Precedent  to  Rescission  —  a.  By  Seller*^ — (i)  Restoration 
OF  Consideration.^^  The  seller  cannot  rescind  the  contract  of  sale  and  at 
the  same  time  retain  the  benefits  of  the  contract.®^  Consequently  he  cannot 
as  a  rule  rescind  the  sale  unless  he  can  put  the  buyer  in  statu  quo.^^  He  must 
as  a  condition  precedent  to  rescission  restore  or  offer  to  restore  the  price  paid  for 
the  goods. The  seller  cannot  compel  the  buyer  to  come  to  him  but  must  return 
the  consideration  to  the  buyer.  ^*  The  return  or  offer  to  return  the  consideration 
must  be  within  a  reasonable  time/^  but  a  tender  made  at  the  trial  of  the  action 


delivery  to  begin  on  five  days'  notice  and  to 
continue  "  without  further  notice,"  the  failure 
of  the  buyer  to  give  notice  after  the  first  will 
not  prevent  rescission  for  the  default  of  the 
seller.  Merchants'  Trust  Co.  v.  Potter,  24  Pa. 
Super.  Ct.  510. 

89.  Conditions  precedent  to  action  for 
breach  see  infra,  VIII,  F,  2. 

Conditions  precedent  to  action  for  price 
see  infra,  VIII,  E,  1,  e. 

90.  As  condition  precedent  to  action  for 
breach  see  infra,  VIII,  F,  2. 

As  condition  precedent  to  action  for  price 
see  infra,  VIII,  E,  1,  e,  (i). 

91.  Washburn  v.  Cordis,  1  Misc.  (N.  Y.) 
427,  21  N.  Y.  Suppl.  422. 

92.  Jones  v.  Anderson,  82  Ala.  302,  2  So. 
911;  Milliken  v.  Skillings,  89  Me.  180,  36 
Atl.  77;  Fleming  v.  Hanley,  21  R.  I.  141,  42 
Atl.  520,  22  R.  L  251,  47  Atl.  387;  Poor  v. 
Woodburn,  25  Vt.  234. 

When  the  buyer  has  made  it  impossible 
for  the  seller  to  place  him  in  statu  quo, 
the  rule  does  not  apply.  Wilson  v.  Challis, 
39  111.  App.  227;  Gates  v.  Raymond,  106 
Wis.  657,  82  N.  W.  530. 

93.  Alabama. —  Wilcox  v.  San  Jose  Fruit- 
Packing  Co.,  113  Ala.  519,  21  So.  376,  59 
Am.  St.  Rep.  135;  Jones  v.  Anderson,  82  Ala. 
302,  2  So.  911. 

California.— Miller  v.  Steen,  30  Cal.  402, 
89  Am.  Dec.  124;  Ooghill  r.  Boring,  15  Cal. 
213. 

Georgia.-— Tidwell  v.  Burkett,  81  Ga.  84,  6 
S.  E.  816. 

Illinois. —  Doane  v.  Lockwood,  115  111.  490, 
4  K  E.  500:  Bowen  v.  Schuler,  41  111.  192; 
Jennings  v.  Gage,  13  111.  610,  56  Am.  Dec. 
476;  Hanchett  v.  Sorg,  15  111.  App.  493. 

Indiana. —  Thompson  v.  Peck,  115  Ind.  512, 
18  N.  E.  16,  1  L.  R.  A.  201;  Johnson  v.  Mc- 
Lane,  7  Blackf.  501,  43  Am.  Dec.  102. 

Indian  Territory. —  Cherry  v.  Cox,  1  Indian 
Terr.  578,  45  S.  W.  122. 

Louisiana. —  Delaneuville  v.  Duhe,  114  La. 
62,  38  So.  20. 

Maine. —  Milliken  v.  Skillings,  89  Me.  180, 
36  Atl.  77;  Emerson  v.  McNamara,  41  Me. 
565;  Ayers  v.  Hewett,  19  Me.  281;  Norton  v. 
Young,  3  Me.  30. 

Massachusetts. —  Sears  v.  Ames,  117  Mass. 
413;  Kimball  v.  Cunningham,  4  Mass.  502,  3 
Am.  Dec.  230. 

Missouri. —  Wm.  S.  Merrill  Chemical  Co.  v. 
Nickells,  66  Mo.  App.  678;  Wertheimer- 
Swartz  Shoe  Co.  v.  Springfield  Exch.  Bank, 
56  Mo.  App.  662. 

Neio  Mexico. —  Crabtree  v.  Segrist,  3  N.  M. 
278,  6  Pac.  202. 

[IV,  B,  7,  a,  (I)] 


Neiu  York.— Smith  v.  Ryan,  191  N.  Y.  452, 
84  N.  E.  402,  123  Am.  St.  Rep.  609,  19 
L.  R.  A.  N.  S.  461  [reversing  on  other 
grounds  116  N.  Y.  App.  Div.  397,  101  N.  Y. 
Suppl.  1011];  Stevens  v.  Hyde,  32  Barb. 
171;  Matteawan  Co.  v.  Bentley,  13  Barb. 
641 ;  American  Water- Works  Co*,  v.  Venner, 
18  N.  Y.  Suppl.  379. 

Pennsylvania. —  Arbuthnot  V.  Smith,  18 
Pa.  Super.  Ct.  22. 

Wisconsin. —  Weed  v.  Page,  7  Wis.  503. 

See  43  Cent.  Dig.  tit.  "Sales,  §  271. 

Sufficiency  of  offer. —  Where  A,  desiring  to 
rescind  a  contract  with  B,  said  to  him :  "  I 
will  give  you  back  the  notes,  and  you  will 
give  me  back  the  goods,"  to  which  B  replied: 
"I  won't  do  that;  not  at  present,  anyhow," 
this  was  a  sufficient  offer  by  A  to  rescind, 
and  a  formal  tender  of  the  notes  was  not 
necessary.   Leon  v.  Goldsmith,  69  111.  App.  22. 

Independent  sales. — ^^Vhere  the  sale  sought 
to  be  rescinded  consists  of  several  purchases, 
the  seller  is  entitled  to  treat  them  as  inde- 
pendent sales;  and  all  payments  made  on 
account  may  be  applied  to  the  first  purchase, 
unless  otherwise  designated  by  the  purchaser, 
and  the  seller  would  be  entitled  to  rescind 
the  other  sales,  without  returning  or  offering 
to  return  the  payments  received  on  the  first. 
Friend  Bros.  Clothing  Co.  v.  Hulbert,  98  Wis. 
183,  73  N.  W.  784. 

Nothing  due  buyer. —  In  order  to  rescind  a 
contract  of  sale  for  non-payment  of  the  price 
the  seller  must  ordinarily  tender  so  much  of 
the  price  as  has  been  paid,  but  where  it  seems 
likely  that  in  final  judgment  there  will  be 
nothing  due  the  buyer,  such  tender  need  not 
be  made.  The  rule  is  no  broader  than  the 
reason  upon  which  it  is  founded.  Delaneu- 
ville V.  Duhe,  114  La.  62,  38  So.  20. 

Default  of  purchaser. —  Where  plaintiff  as- 
signed patent  rights  to  defendant,  who  agreed 
to  pay  the  price  in  stated  instalments,  and 
stipulated  that  on  default  in  any  payment 
the  contract  might,  at  the  option  of  plain- 
tiff, be  terminated,  and  all  rights  in  and  to 
the  letters  patent  should  be  reassigned  to  him, 
free  from  all  lien,  claim,  and  encumbrance 
whatever,  in  case  of  a  default,  plaintiff 
could  compel  a  reassignment  without  return- 
ing the  instalments  theretofore  paid.  Gibb 
V.  Redway  Mfg.  Co.,  20  Misc.  (N.  Y.)  43, 
45  N.  Y.  Suppl.  329. 

94.  Cherry  v.  Cox,  1  Indian  Terr.  578,  45 
S.  W.  122;  Norton  v.  Young,  3  Me.  30; 
Kimball  v.  Cunningham,  4  Mass.  502,  3  Am. 
Dec.  230. 

95.  Weed  v.  Page,  7  Wis.  503. 

What  is  reasonable  time. —  Where  part  of 


SALES 


[35  Cye.]  145 


to  rescind  is  generally  regarded  as  made  in  time."^  To  be  valid  it  is  not  absolutely 
necessary  that  the  tender  should  be  made  to  the  bu^^er.  It  may  be  made  to  a 
general  assignee  who  has  possession  and  control  of  the  goods. ®^  In  determining 
the  amount  to  be  returned  or  tendered  the  seller  may  deduct  the  value  of  the  use 
of  the  property/^  and  need  not  include  either  the  amount  paid  by  the  buyer  as 
duty  on  the  goods  imported/^  revenue  taxes/  or  expenses  incurred  by  the  buyer 
to  other  parties  in  furtherance  of  a  scheme  to  defraud  the  seller;  ^  but  freight 
which  under  the  contract  was  to  be  deducted  from  the  price  must  be  returned.^ 
It  is  no  excuse  for  failure  to  return  notes  given  for  the  purchase-price  that  they  are 
worthless/  and  there  can  of  course  be  no  rescission  if  the  seller  himself  has  made 
it  impossible  to  restore  the  consideration.^  But  a  restoration  of  the  consideration 
is  excused  where  the  buyer  has  sold  the  goods,  retaining  the  money  received 
therefor/  or  where  the  goods  have  been  damaged  by  the  fault  of  the  buyer  to  an 


the  goods  have  been  sold  by  the  buyer  an 
offer  to  turn  the  balance  of  the  consideration 
as  soon  as  the  amount  can  be  ascertained  is 
in  time.  Symns  v.  Benner,  31  Nebr.  593,  48 
N.  W.  472. 

96.  California. —  Coghill  v.  Boring,  15  Cal. 
213 

Illinois.— ^ys^n  v.  Brant,  42  111.  78. 

Louisiana. —  Bourgeat  v.  Smith,  16  La.  467. 

Maine. —  Ayers  v.  Hewett,  19  Me.  281. 

Massachusetts. —  Thurston  v.  Blanchard,  22 
Pick.  18,  33  Am.  Dec.  700. 

New  Hampshire. —  Wood  v.  Garland,  58 
N.  H.  154. 

New  Jersey. —  Cowen  v.  Bloomberg,  66 
N.  J.  L.  385,  49  Atl.  451. 

Neiv  York. —  Hathorne  v.  Hodges,  28  N.  Y. 
486;  Delano  v.  Rice,  23  N.  Y.  App.  Div.  327, 

48  N.  Y.  Suppl.  295;  Green  v.  Smith,  29 
Hun  166;  Ladd  v.  Moore,  3  Sandf.  589;  Nel- 
lis  V.  Bradley,  1  Sandf.  560.  But  see  Mat- 
tea  wan  Co.  V.  Bentley,  13  Barb.  641. 

O^to.— Wilmot  V.  Lyon,  11  Ohio  Cir.  Ct. 
238,  7  Ohio  Cir.  Dec.  394;  Atlas  Nat.  Bank 
V.  Rheinstrom,  6  Ohio  S.  &  C.  PI.  Dec.  215, 
4  Ohio  N.  P.  15. 

Oregon. —  Crossen  v.  Murphy,  31  Oreg.  114, 

49  Pac.  858. 

Pennsijlvania. —  Schofield  v.  Shiffer,  156 
Pa.  St.  65,  27  Atl.  69. 

Rhode  Island. —  Sisson  v.  Hall,  18  R.  I. 
212,  26  Atl.  196,  21  L.  R.  A.  206;  Duval  v. 
Mowry,  6  R.  I.  479. 

Texas. —  Blalock  v.  Joseph  Bowling  Co., 
(Civ.  App.  1898)  44  S.  W.  305. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  273. 

Offer  to  produce  notes  in  court  for  cancella- 
tion.—  Where  the  seller  stops  goods  in  tran- 
sit, rescinds  the  sale,  and  refuses  to  deliver, 
it  is  sufficient  if,  in  a  suit  by  the  purchaser 
for  the  possession  of  the  goods,  the  seller  in 
his  answer  professes  a  readiness  and  makes 
an  offer  to  produce  in  court  for  cancellation 
the  notes  given  for  the  purchase-price.  Ful- 
ton V.  Thompson,  18  Tex.  278,  such  offer 
being  held  sufficient  where  the  purchaser  did 
not  ask  for  the  inspection  of  the  notes  be- 
fore trial. 

Limitation  of  rule. —  Some  decisions  place 
a  limitation  on  the  rule,  holding  that  a  seller 
who  received  notes  of  third  parties  as  part 
of  the  price  cannot,  on  the  ground  that  the 
notes  are  worthless,  excuse  his  failure  to  re- 
[10] 


turn  or  tender  them  before  rescission  of  the 
sale.  Crossen  v.  Murphy,  31  Oreg.  114,  49 
Pac.  858. 

Interpleader. —  Where  a  vendor  seeks  to  re- 
scind a  contract  of  sale  for  fraud  of  the 
vendee,  and  is  subsequently  made  plaintiff  in 
an  interpleader  issue  to  determine  the  owner- 
ship of  the  goods  sold,  a  tender  by  him  at 
the  trial  of  the  issue,  of  notes  given  by  the 
vendee  in  payment  will  be  treated  as  if  made 
at  the  date  of  rescission.  Sloane  v.  Shiffer, 
156  Pa.  St.  59,  27  Atl.  67. 

97.  Bliss  V.  Cottle,  32  Barb.  (N.  Y.)  322, 
holding  that  tender  may  be  made  to  the  gen- 
eral assignee,  who  has  the  goods  in  his  pos- 
session and  under  his  control. 

98.  Woodard  v.  Fitzpatrick,  9  Dana  (Ky.) 
117. 

99.  Hoffman  f.  Steinan,  4  N.  Y.  St.  627. 

1.  Guckenheimer  v.  Angevine,  81  N.  Y. 
394. 

2.  J.  I.  Case  Plow  Works  v.  Ross,  74  Mo. 
App.  436. 

3.  Gibson  v.  Lancaster,  90  Tex.  540,  39 
S.  W.  1078;  Parks  v.  Lancaster,  (Tex.  Civ. 
App.  1896)  38  S.  W.  262. 

4.  Pangborn  v.  Ruemenapp,  74  Mich.  572, 
42  N.  W.  78;  Nichols  v.  Michael,  23  N.  Y. 
264,  80  Am.  Dec.  259;  Green  v.  Smith,  29 
Hun  (N.  Y.)  166;  Crossen  v.  Murphy,  31 
Oreg.  114,  49  Pac.  858. 

Where  the  note  of  defendant  is  overdue  it 
seems  that  a  return  is  unnecessary,  if  it  be 
made  to  appear  that  it  was  still  held  and 
owned  by  the  payee  and  not  by  a  bona  fide 
purchaser  for  value.  Skinner  v.  Michigan 
Hoop  Co.,  119  Mich.  467,  78  N.  W.  547,  75 
Am.  St.  Rep.  413. 

5.  Dial  V.  Peterson,  34  111.  App.  478. 
Notes  destroyed. —  If  notes  given  for  the 

purchase-price  have  been  destroyed  the  fact 
that  they  cannot  be  returned  will  not  affect 
the  right  to  rescind.  Nash  v.  Caywood,  39 
Ind  457. 

6.  Illinois.—  Wilson  u.  Challis,  39  111.  App. 
227. 

Maryland.— "Peters  v.  Hilles,  48  Md.  506. 

Nehraska. —  Tootle  v.  Chadron  First  Nat. 
Bank,  34  Nebr.  863,  52  N.  W.  396 ;  S^^nns  v. 
Benner,  31  Nebr.  593,  48  N.  W.  472.  ' 

Pennsijlvonia. — Schofield  v.  Shiffer,  156  Pa. 
St.  65,  27  Atl.  69;  Sloane  r.  Shiffer.  156  Pa. 
St.  59,  27  Atl.  67. 
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amount  equal  to  the  price, ^  Such  restoration  is  also  excused  where  the  buyer 
has  absconded.^ 

(ii)  Demand.  If  rescission  was  not  declared  at  the  time  of  default,  demand 
is  necessary  as  a  condition  precedent  to  rescission  for  non-payment  of  price. ^ 

b.  By  Buyer  — (i)  Restoration  of  Property — (a)  Duty  to  Restore. 
The  general  rule  that  to  justify  a  rescission  the  parties  must  be  placed  in  statu  quo 
applies  when  rescission  is  sought  by  the  buyer."  The  rule  that  the  parties  must 
be  placed  in  statu  quo  does  not  require  an  absolute  and  literal  restoration  of  the 
parties  to  their  former  condition,  but  it  is  sufficient  if  such  restoration  is  made 
as  is  reasonably  possible  and  such  as  the  merits  of  the  case  demand. The  buyer 
must  as  a  condition  precedent  to  rescission  restore  or  offer  to  restore  the  property, 


Rhode  Island.— Sisson  v.  Hill,  18  R.  I.  212, 
26  Atl.  196,  21  L.  R.  A.  206. 

Wisconsin. —  Friend  Bros.  Clothing  Co.  v. 
Hulbert,  98  Wis.  183,  73  N.  W.  784. 

Replevin  for  goods  sold. —  AVhere  a  portion 
of  the  goods  have  been  sold,  and  replevin 
has  been  brought  for  the  balance,  defendant 
in  replevin  may,  in  consideration  of  the  re- 
duction of  the  amount  of  the  claim  property 
bond,  waive  the  return  of  the  purchase-money 
paid  and  agree  that  the  replevin  shall  stand 
for  the  purpose  of  determining  the  balance 
due.  Arbuthnot  v.  Slnith,  18  Pa.  Super.  Ct. 
22. 

Goods  in  custodia  legis. —  In  Pennsylvania 
it  has  been  held  that  consideration  must  be 
returned,  although  the  goods  are  in  the  cus- 
tody of  the  sheriff  under  execution  (Schwartz 
V.  McCloskey,  156  Pa.  St.  258,  27  Atl.  300)  ; 
but  the  contrary  rule  is  announced  in  Ar- 
kansas (Triplett  v.  Rugby  Distilling  Co.,  60 
Ark.  219,  49  S.  W.  975). 

7.  Phenix  Iron  Works  Co.  v.  McEvony,  47 
Nebr.  228,  66      W.  290,  53  Am.  St.  Rep.'  527. 

8.  Hathorne  v.  Hodges,  28  N.  Y.  486; 
Johnson  r.  Frew,  33  Hun  (N.  Y.)  193. 

9.  Prophit  V.  Robinson,  34  Miss.  141 ;  Port- 
land Ice  Co.  V.  Connor,  24  Pa.  Super.  Ct. 
493. 

Demand  and  protest. —  Demand  of  a  notary 
and  protest  for  non-payment  of  notes  given 
for  the  price  is  a  sufficient  putting  in  de- 
fault to  authorize  rescission.  Bourgeat  v. 
Smith,  16  La.  467. 

10.  Conditions  precedent  to  recovery  of 
price  see  infra,  IX,  A,  3. 

11.  Jemison  v.  Woodruff,  34  Ala.  143; 
Milliken  v.  Skillings,  89  Me.  180,  36  Atl.  77; 
Barnsville  First  Nat.  Bank  v.  Yocum,  11 
Nebr.  328,  9  N.  W.  84;  Curran  v.  Hauser,  9 
Ohio  S.  &  C.  PL  Dec.  468,  6  Ohio  N.  P.  281 
[affirmed  in  61  Ohio  St.  641,  57  N.  E.  1132]  ; 
Mason  v.  Chappell,  15  Gratt.  (Va.)  572. 

Rescission  for  fraud. —  i^lthough  one  exer- 
cising the  right  of  rescission  must  in  general 
put  the  other  party  in  statu  quo,  in  cases  of 
fraud,  the  defrauded  party  may  rescind 
Avithin  a  reasonable  time  after  discovering 
the  fraud,  although  the  parties  cannot  be 
restored  to  their  former  position.  Downer 
V.  Smith,  32  Vt.  1,  76  Am.  Dec.  148.  Where 
the  return  of  the  property  will  not  place  the 
seller  in  statu  quo,  the  rescission  and  return 
is  not  authorized  unless  the  representations 
inducing  the  contract  were  made  with  intent 
to  deceive.    Curran  v.  Hauser,  9  Ohio  S.  & 
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C.  PI.  Dec.  468,  6  Ohio  N.  P.  281  [affirmed 
in  61  Ohio  St.  641,  57  N.  E.  1132]. 

The  buyer  is  bound  only  to  put  the  seller 
in  as  good  condition  as  he  was  before. — 

Therefore  where  plaintiff,  a  tenant  at  will, 
agreed  to  vacate  the  premises  in  favor  of 
defendant,  if  the  latter  would  pay  him  for 
certain  fixtures  the  sum  he,  plaintiff,  had 
paid  for  them,  and  falsely  represented  as 
such  sum  an  amount  larger  than  the  price 
he  had  actually  paid,  and  defendant  gave  his 
note  for  the  excessive  amount,  and  received 
a  lease  for  a  term  of  years  and  possession 
of  the  premises  from  the  landlord,  defendant 
could  not  be  required,  as  a  condition  of 
rescission  for  the  fraud,  to  surrender  the 
lease  or  assign  it  to  plaintiff,  as  this  would 
place  plaintiff  in  a  better  condition  than  he 
was  before.  Preston  v.  Reeve,  65  N.  H.  6,  17 
Atl.  1057. 

12.  Fairbanks  v.  Walker,  76  Kan.  903, 
92  Pac.  1129,  17  L.  R.  A.  N.  S.  558. 

13.  Alabama. —  Ward  v.  Reynolds,  32  Ala. 
384;  Dill  v.  Camp,  22  Ala.  249.  See  also 
Fuller  V.  Chenault,  157  Ala.  46,  47  So.  197. 

Georr/ia.— Clark  V.  Neufville,  46  Ga.  261. 

Illinois.— Kirk  v.  Wolf  Mfg.  Co.,  118  111. 
567,  8  N.  E.  815;  Dowden  v.  Wilson,  108  111. 
257;  Howe  Mach.  Co.  v.  Rosine,  87  111.  105; 
Wolf  r.  Dietzsch,  75  111.  205;  Buchenau  v. 
Hornev.  12  111.  336;  Hemphill  v.  Miller,  75 
III.  App.  488. 

Indiana. —  Vogel  v.  Demorest,  97  Ind.  440; 
Cates  V.  Bales,  78  Ind.  285;  De  Ford  v. 
Urbain,  48  Ind.  219;  Love  V.  Oldham,  22  Ind. 
51. 

Iowa. —  Parsons  Band-Cutter,  etc.,  Co.  V. 
Mallinger,  122  Iowa  703,  98  N.  W.  580. 

Kansas. —  Cookingham  v.  Dusa,  41  Kan. 
229,  21  Pac.  95. 

•Kentucky. —  Stewart  v.  Dougherty,  3  Dana 
479. 

Louisiana. —  Vancleave  v.  Nelson,  49  La. 
Ann.  621,  21  So.  734;  Bach  v.  Barrett,  2  La. 
Ann.  955;  Fazende  v.  Hagan,  9  Rob.  306; 
Barrett  v.  Bullard,  19  La.  281;  Janin  v. 
Franklin,  4  La.  198;  Roberts  v.  Rodes,  3 
Mart.  N.  S.  100. 

Maine. —  Milliken  v.  Skillings,  89  Me.  180, 
36  Atl.  77;  Sharp  v.  Ponce,  76  Me.  350. 

Minnesota. — Auerbach  v.  Wunderlich,  76 
Minn.  42,  78  N.  W.  871. 

Mississippi. —  Jagers  v.  Griffin,  43  Miss. 
134. 

ISleio  Hampshire. —  Sanborn  v.  Osgood,  16 
N.  H.  112. 
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and  as  a  general  rule  cannot  rescind  if  he  has  sold  the  goods  or  any  part  thereof/^ 
although  it  has  been  held  in  some  instances  that  he  may  tender  the  money  received 
therefor  and  rescind. 

(b)  Sufficiency  of  Return  or  Tender.  As  a  general  rule  the  buyer  must  return 
or  tender  all  the  property  received/®  and  in  as  good  condition  as  when  received. 


ISiew  Jersey. —  Byard  v.  Holmes,  33  N.  J.  L. 
119. 

'New  Mexico. —  Cerf  v.  Badaraco,  6  N.  M. 
214,  27  Pac.  504. 

New  York. —  Taylor  v.  Thompson,  62  N.  Y. 
App.  Div.  159,  70  N.  Y.  Suppl.  997 ;  Woodruf 
v.  Peterson,  51  Barb.  252;  Central  Bureau 
of  Engraving-  v.  J.  W.  Pratt  Co.,  60  Misc.  120, 
111  N.  Y.  Suppl.  561. 

Ohio. —  Reed  v.  McGrew,  5  Ohio  375. 

Pennsylvania. —  Morris  v.  Govett,  4  Phila. 
13. 

South  Carolina. —  Oakes  v.  Shrewsbury,  2 
Rich.  410;  Benson  v.  Littlefield,  2  Mill  180. 

Tennessee. —  Kentucky  Saw  Works  v.  Little 
River  Land,  etc.,  Co.,  (Ch.  App.  1897)  42 
S.  W.  527. 

rea7as.— Caldwell  v.  Button,  20  Tex.  Civ. 
App.  369,  49  S.  W.  723. 

Vermont. —  Hoadley  v.  House,  32  Vt.  179, 
67  Am.  Dec.  167;  Smith  v.  Smith,  30  Vt.  139. 

Wisconsin. —  Becker  v.  Trickel,  80  Wis. 
484,  50  N.  W.  406. 

United  States. —  Garland  v.  Bowling,  10 
Fed.  Cas.  No.  5,242,  Hempst.  710;  Henckley 
V.  Hendrickson,  11  Fed.  Cas.  No.  6,348,  5 
McLean  170. 

England. —  Edwards  v.  Chapman,  4  Dowl. 
P.  C."  732,  1  Gale  376,  5  L.  J.  Exch.  139,  1 
M.  &  W.  231,  Tyrw.  &  G.  481. 

Canada. —  Ducharme  v.  Charest,  23  Quebec 
Super.  Ct.  82. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  303,  304. 

Defect  apparent  at  time  of  delivery. — ^When 
property  has  not  been  tendered  to  the  pur- 
chaser within  the  time  specified  by  the  con- 
tract, and,  when  sent,  is  so  unsound  as  to 
justify  his  refusal  to  receive  it,  if  sent  within 
the  time,  he  is  not  bound  to  return  it,  in 
order  to  rescind.  Cabiness  v.  Herndon,  Litt. 
Sel.  Cas.  (Ky.)  469. 

Note  for  price  in  hands  of  innocent  holder. 
— Where  the  note  for  the  purchase-price  has 
been  transferred  to  an  innocent  holder  and 
the  buyer  has  been  obliged  to  pay  it,  he  may 
rescind  for  fraud  without  an  offer  to  return 
the  goods.  Star  Kidney  Pad  Co.  v\  Green- 
wood, 4  Can.  L.  T.  Occ  Notes  181. 

14.  California. —  Bailey  v.  Fox,  78  Cal. 
389,  20  Pac.  868. 

Georgia. —  Clark  v.  Neufville,  46  Ga.  261. 

Illinois. —  Hemphill  v.  Miller,  75  111.  App. 
488. 

Louisiana. —  Peterson  f.  Burn,  3  La.  Ann. 
655 ;  Ledoux  v.  Armor,  4  Rob.  381 ;  Richard 
r.  Parrott,  3  Rob.  75;  Brown  v.  Duplantier, 
1  Mart.  N.  S.  312. 

Maryland.— Horn  v.  Buck,  48  Md.  358. 

Pennsylvania. —  Buflftngton  v.  Quantin,  17 
Pa.  St.  310. 

South  Carolina. —  Carter  v.  Walker,  2  Rich. 
40. 

Fermon *.—McCrillis  v.  Carlton,  37  Vt.  139, 
86  Am.  Dec.  700. 


Washitigton. —  Seattle  Nat.  Bank  v.  Powles, 
33  Wash.  21,  73  Pac.  887. 

United  States. — Simpson  v.  Wiggin,  22  Fed. 
Cas.  No.  12,887,  3  Woodb.  &  M.  413. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  310. 

Sale  of  part  before  discovery  of  defect. — 
A  merchant  who  has  bought  a  stock  of  flour 
may,  on  discovering  its  inferior  quality,  al- 
though not  till  after  selling  part  of  it,  re- 
scind by  tendering  back  the  undisposed  of 
part.  Bunch  v.  Weil,  72  Ark.  343,  80  S.  W. 
582,  65  L,  R.  A.  80. 

15.  Pikes  Peak  Paint  Co.  v.  Masury,  19 
Colo.  App.  286,  74  Pac.  796;  Hoadley  v. 
House,  32  Vt.  179,  67  Am.  Dec.  167. 

Returning  identical  property. —  In  Bailey 
V.  Fox,  78  Cal.  389,  20  Pac.  868,  it  was  said 
that  the  buyer  must  return  the  identical 
goods.  And  in  Cohen  v.  Ellis,  52  Hun 
(N.  Y.)  133,  5  N.  Y.  Suppl.  133,  it  was  held 
that  a  purchaser  of  bonds  could  not  rescind 
his  contract  on  the  ground  of  fraudulent  mis- 
representations by  the  vendor,  inducing  the 
purchase  by  returning  other  bonds  issued 
upon  the  organization  of  a  new  company  to 
succeed  to  the  business  of  the  corporation 
issuing  the  first  bonds,  although  the  new 
bonds  were  worth  more  than  the  old.  On  the 
other  hand  it  w^as  held  in  Schultz  r. 
O'Rourke,  18  Mont.  418,  45  Pac.  634,  that 
where  one  has  purchased  two  thousand  five 
hundred  shares  of  stock  and  seeks  to  rescind 
the  contract,  it  is  no  defense  to  the  action 
that  he  has  sold  a  part  of  the  identical  shares 
to  a  third  person,  since  other  shares  of  equal 
value  could  be  returned  in  their  stead. 

16.  Illinois. —  Telford  v.  Albro,  60  111.  App. 
359. 

Iowa. —  Van  Vechten  v.  Smith,  59  Iowa 
173,  13  N.  W.  94. 

Massachusetts. —  Miner  v.  Bradley,  22  Pick. 
457. 

Missouri. —  Boeker  v.  Crescent  Belting,  etc., 
Co.,  101  Mo.  App.  429,  74  S.  W.  385. 

New  Yorfc.— Voorhees  v.  Earl,  2  Hill  288, 
38  Am.  Dec.  588. 

Ohio. —  Sportsman  Shot  Co.  v.  American 
Shot,  etc.,  Co.,  11  Ohio  Dec.  (Reprint)  821, 
30  Cine.  L.  Bui.  87. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  305. 

Interest  on  commercial  paper. —  The  right 
of  the  buyer  to  rescind  on  account  of  fraudu- 
lent concealment  a.  contract  for  the  purchase 
of  a  note  and  mortgage  is  not  defeated  by 
his  failure  to  return  to  the  seller  the  amount 
of  interest  received  by  him  from  the  mort- 
gagor. Potter  r.  Taggart,  59  Wis.  1,  16 
N.  W.  553,  632. 

17.  Hanger  r.  Evins,  38  Ark.  334;  Thomp- 
son V.  Chambers.  13  Pa,  Super.  Ct.  213. 

Where  property  sold  is  damaged  while  in 
the  possession  of  the  purchaser  without  his 
fault,  he  is  not  obliged  in  order  to  rescind 
the  sale  to  repair  the  damage  before  rede- 
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But  when  goods  sold  by  sample  are  delivered  in  instalments  it  is  not  necessary 
on  rejection  of  certain  instalments  because  not  corresponding  to  the  sample  to 
return  those  already  accepted/^  If  an  actual  return  or  tender  of  the  goods  is 
practicable  a  mere  offer  to  return  or  notice  that  the  goods  are  subject  to  the 
seller's  order  is  ordinarily  not  sufficient/^  but  there  must  be  an  actual  return  or 
tender  of  the  goods/^  although  an  offer  to  return  is  generally  regarded  as  sufficient 
when  the  parties  are  at  a  distance  from  each  other  and  an  actual  manual  delivery 
is  impracticable.^^  The  return  or  tender  must  be  unconditional/^  and  for  the 
purpose  of  rescission.^^  The  return  or  tender  of  the  goods  must  be  made  by  one 
having  authority  to  make  it/*  and  must  be  made  to  the  seller  or  his  authorized 
representative.^^    Moreover  the  buyer  must  generally  return  or  offer  to  return 


livery  or  offer  of  redelivery  to  the  vendor. 
Pitcher  v.  Webber,  103  Me.  101,  68  Atl.  593; 
Smith  V.  Hale,  158  Mass.  178,  33  N.  E.  493, 
35  Am.  St.  Rep.  485. 

18.  Russell  V.  Lilienthal,  36  Oreg.  105,  58 
Pac.  890. 

19.  McCormick  Harvesting  Mach.  Co.  v. 
Allison,  116  Ga.  445,  42  S.  E.  778;  Milliken 
V.  Skillings,  89  Me.  180,  36  Atl.  77;  Norton 
V.  Young,  3  Me.  30 ;  Coates  v.  Early,  46  S.  C. 
220,  24  S.  E.  305;  Carter  v.  Walker,  2  Rich. 
40;  Wilson  v.  Ferguson,  Cheves  190. 

If  a  party  acts  with  reasonable  prompti- 
tude when  the  fraud  is  discovered,  a  rescis- 
sion of  the  contract  will  be  effected  by  a 
tona  fide  offer  to  retarn  the  consideration 
received  and  by  holding  it  in  readiness  to  be 
delivered  if  the  offer  to  return  be  refused. 
Cox  V.  Cline,  139  Iowa  128,  117  N.  W.  48. 

20.  Dill  f.  Camp,  22  Ala.  249. 
Incorporeal  thing. — A  purchaser  of  a  right 

to  vend  a  churn,  given  by  parol,  seeking  to 
rescind  the  sale,  sufficiently  shows  an  offer 
to  return  the  thing  sold  by  alleging  that  he 
had  offered  to  rescind  the  contract  of  sale. 
Rice  V.  Gilbreath,  119  Ala.  424,  24  So.  421. 

Sale  of  letters  patent. —  To  effect  a  rescis- 
sion of  sale,  and  recover  back  the  purchase- 
price  of  letters  patent  declared  to  be  invalid, 
it  is  only  necessary  that  the  vendee  reassign 
and  offer  to  return  the  letters.  Sandage  f. 
Studabaker  Bros.  Mfg.  Co.,  142  Ind.  148,  41 
N.  E.  380,  51  Am.  St.  Rep.  165,  34  L.  R.  A. 
363. 

Refusal  to  accept  goods. —  W^here  a  party 
contracts  to  manufacture  specific  goods,  and 
delivers  goods  of  a  kind  not  conforming  to 
the  contract,  and  the  buyer  without  delay 
informs  the  seller  of  that  fact,  and  refuses 
to  accept  them,  and  does  not  use  any  of 
them,  he  need  not  manually  return  such  re- 
jected goods;  but  it  is  sufficient,  to  relieve 
him  from  liability  to  pay  for  them,  if  in  due 
time  he  give  the  seller  clearly  to  understand 
that  he  refuses  to  accept  them.  Rheinstrom 
V.  Steiner,  69  Ohio  St.  452,  69  N.  E.  745,  100 
Am.  St.  Rep.  699. 

Goods  on  trial. —  In  an  action  to  rescind  a 
contract  for  the  purchase  of  a  piano  on  ac- 
count of  fraudulent  representations  where 
the  evidence  showed  that,  before  plaintiff  had 
decided  to  purchase  the  piano,  defendant  took 
it  to  her  house  without  her  consent  or  re- 
quest, and  was  allowed  to  leave  it  on  trial; 
that  thereafter  plaintiff  purchased  it  and 
paid  the  consideration  therefor;  and  that  it 
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remained  there  down  to  the  week  of  the  trial, 
a  nonsuit,  on  the  ground  that  there  was  no 
proof  that  plaintiff"  was  in  condition  to  re- 
turn the  piano  at  the  time  of  trial,  was  not 
warranted,  as  the  presumption  is  that  it 
remained  there  for  defendant.  Bell  v.  An- 
derson, 74  Wis.  638,  43  N.  W.  666. 

21.  Dill  V.  Camp,  22  Ala.  249;  Barnett  i\ 
Stanton,  2  Ala.  195;  Palmes  v.  Kendig,  15 
La.  Ann.  264;  Rutter  v.  Blake,  2  Harr.  &  J. 
(Md.)  353,  3  Am.  Dec.  550;  P  H.,  etc., 
Roots  Co.  V.  New  York  Foundry  Co.,  56 
Misc.  (N.  Y.)  687,  107  N.  Y.  Suppl.  742; 
Kauffman  Milling  Co.  v.  Stuckey,  37  S.  C.  7, 
16  S.  E.  192. 

Illustration. —  It  is  not  necessary  that  there 
should  be  a  return  of,  or  an  offer  to  return, 
a  horse  which  was  purchased  in  a  foreign 
market,  to  which  he  was  taken  and  sold, 
when  in  a  distant  state  his  unsoundness  is 
discovered.  Carter  v.  Stennet,  10  B.  Mon. 
(Ky.)  250. 

22.  Leslie  v.  Evans,  4  Ohio  Dec.  (Reprint) 
307,  1  Clev.  L.  Rep.  273;  Churchill  v.  Price, 
44  Wis.  540. 

23.  Churchill  f.  Price,  44  Wis.  540. 
Purpose  of  return. —  The  return  of  a  piano 

by  plaintiffs  to  the  seller  for  purposes  of  re- 
pair does  not  constitute  an  attempt  to  re- 
store the  status  quo,  in  furtherance  of  a  pur- 
pose to  rescind  the  contract  of  sale.  Tilley 
V.  Montelius  Piano  Co.,  15  Colo.  App.  204,  61 
Pac.  483. 

24.  Authority  to  return. — A  claim  that  a 
sale  was  rescinded,  which  is  based  upon  an 
instruction  from  the  husband  of  the  buyer  to 
the  seller  to  come  and  take  the  goods  away, 
cannot  be  sustained  in  the  absence  of  proof 
that  the  husband  had  authority  to  give  such 
instruction.  Hornberger  v.  Feder,  30  Misc. 
<N.  Y.)  121,  61  N.  Y.  Suppl.  865. 

25.  Parsons  Band-Cutter,  etc.,  Co.  v.  Mal- 
linger,  122  Iowa  703,  98  N.  W.  580,  holding 
that  it  is  not  necessary  that  the  agent  who 
negotiated  the  sale,  and  to  whom  tender  was 
made,  should  agree  to  or  acquiesce  therein,  but 
that  it  is  suflacient  if  he  at  that  time  contin- 
ued to  represent  his  principal  as  when  the 
sale  was  made.  Compare  Rutter  v.  Dowagiac 
Mfg.  Co.,  102  Minn.  367,  113  N.  W.  910.  In 
this  case  plaintiff  purchased  a  seed  drill  from 
an  agent  of  defendant  under  a  contract  pro- 
viding that,  if  it  did  not  work  well,  notice 
should  be  given  to  defendant  or  its  agent, 
and  if  it  could  not  be  made  to  work,  it 
should  be  returned  to  the  agent,  and  the  cash 
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the  property  to  the  place  where  the  sale  was  consummated  by  deUvery.^^  The 
return  or  tender  must  be  made  in  a  reasonable  time,^^  and  should  be  accompanied 
by  an  offer  of  compensation  for  the  intermediate  use  of  the  property.^^ 

(c)  Excuse  For  Failure  to  Return.  The  failure  of  the  buyer  to  restore  the 
property  as  a  condition  precedent  to  rescission  will  be  excused  if  the  property 
is  worthless,^^  and  not  rightly  an  article  of  sale  or  merchandise/^  or  if  actual  tender 


and  notes  given  therefor  returned  to  the 
purchaser.  Plaintiff  claimed  that  the  drill 
would  not  work,  and  that  he  rescinded  the 
sale  and  returned  the  drill  and  sued  for  the 
amount  of  his  note.  It  was  held  that  notice 
to  the  agent  that  the  drill  did  not  work  and 
its  return  to  him  were  sufficient  compliance 
with  the  contract,  although  the  party  was 
not  defendant's  agent  at  the  time. 

Delivery  to  third  person. —  The  delivery  of 
a  machine  by  the  purchaser  to  a  third  per- 
son, to  be  delivered  to  the  seller,  is  insuffi- 
cient to  rescind  the  contract,  where  such 
third  person  retained  possession  and  merely 
notified  the  sellers  by  letter  concerning  the 
machine.  McCormick  v.  Barry,  10  Nebr.  207, 
4  N.  W.  1014. 

26.  Young  V.  Arntze,  86  Ala.  116,  5  So. 
253;  Tyler  v.  City  of  Augusta,  88  Me.  504, 
34  Atl.  406;  Mundt  v.  Simpkins,  81  Nebr.  1, 
115  N.  W.  325.  But  see  Rood  v.  Priestley,  58 
Wis.  255,  16  N.  W.  546,  holding  that  in 
order  to  relieve  a  purchaser  of  lumber  from 
liability  to  accept  after  finding  that  it  does 
not  conform  to  the  contract  in  dimensions 
and  quality,  it  is  not  necessary  for  him  to 
take  it  back  to  the  depot  to  which  it  had 
been  shipped,  and  from  which  he  had  re- 
moved it  to  his  house,  but  that  he  discharges 
his  duty  by  notifying  the  seller  of  the  defects, 
and  removing  the  lumber  to  some  suitable  and 
convenient  place  of  his  own  selection,  where 
it  can  be  safely  kept  for  the  seller  until  he 
shall  pay  the  advanced  freight  charges  and 
take  it  into  possession. 

27.  Alabama. —  Dill  v.  Camp,  22  Ala.  249. 
Missouri. —  Manley    v.    Crescent  Novelty 

Mfg.  Co.,  103  Mo.  App.  135,  77  S.  W.  489. 

New  York. —  Schnitzler  v.  Kelly,  21  Misc. 
327,  47  N.  Y.  Suppl.  146;  Ketktas  v.  Fleet,  7 
Johns.  324. 

Oklahoma. —  Luger  Furniture  Co.  V.  Street, 
6  Okla.  312,  50  Pac.  125. 

Pennsylvania. —  Leaming  v.  Wise,  73  Pa. 
St.  173. 

Vermont. —  Boughton  v.  Standish,  48  Vt. 
594. 

Wisconsin. —  Paige  v.  McMillan,  41  Wis. 
337. 

Reasonable  time. —  Where  the  buyers  of 
goods,  delivered  under  an  agreement  to  hold 
them  subject  to  the  orders  of  the  seller,  if 
not  satisfactory,  returned  the  goods  to  the 
seller,  after  holding  them  a  reasonable  time, 
and  using  reasonable  efforts  to  ascertain  his 
wishes  in  regard  to  them,  they  did  all  that 
was  required  in  the  rescission  of  the  agree- 
ment. Wahlert  v.  Weisberg,  70  Mo.  App.  368. 

Tender  at  trial. —  Where  plaintiff  sued  to 
cancel  a  sale  for  fraudulent  representations 
within  a  month  after  discovering  the  fraud, 
and  in  the  meantime  did  nothing  in  affirm- 


ance of  the  sale  or  to  mislead  defendant,  and 
in  his  complaint  offered  to  return  the  prop- 
erty and  tendered  it  on  the  trial,  an  objection 
that  he  could  not  maintain  his  action  because 
he  did  not  tender  a  return  thereof  before 
bringing  suit  was  untenable.  Chisholm  r. 
Eisenhuth,  69  N.  Y.  App.  Div.  134,  74  N.  Y. 
Suppl.  496. 

Waiver  of  delay. —  If  the  delay  was  unrea- 
sonable and  unwarranted  the  seller  could 
waive  the  same ;  and  whether  he  did  so  waive 
it  was,  under  the  facts,  a  question  for  the 
jury.  Collins  v.  Tigner,  5  Pennew.  (Del.) 
345,  60  Atl.  978.  Where  there  are  grounds 
for  rescission  of  a  sale  by  the  purchaser,  the 
fact  that  he  delays  returning  a  portion  of  the 
property  is  immaterial  if,  when  it  is  returned, 
it  is  accepted  by  the  other  party  without  ob- 
jection as  to  time.  Aultman  v.  Miller,  52 
Kan.  60,  34  Pac.  404. 

Effect  of  statute  of  limitations. — Although, 
under  the  laws  of  Louisiana,  the  buyer  has 
one  year  in  which  to  bring  his  redhibitory 
action  for  the  rescission  of  the  sale  for  vice 
or  defect  in  the  thing  sold,  this  does  not 
affect  the  operation  of  the  rule  of  law  which 
requires  the  buyer  in  such  cases  to  offer  to 
return  the  property  within  a  reasonable  time. 
Andrews  v.  Hensler,  6  Wall.  (U.  S.)  254,  18 
L.  ed.  737. 

28.  Hanger  v.  Evins,  38  Ark.  334;  Keck 
V.  Jenney,  4  Ohio  Dec.  (Reprint)  173,  1  Clev. 
L.  Rep.  90;  Ford  V.  Oliphant,  (Tex.  Civ.  App. 
1895)  32  S.  W.  437. 

29.  Alabama. —  Pacific  Guano  Co.  v.  Mul- 
len, 66  Ala.  582. 

Florida. — ■  Hancock  v.  Tucker,  8  Fla.  435. 
Georgia. — ^  Harris  v.  Daly,  121  Ga.  511,  49 
S.  E.  609. 

Illinois. —  ^ oil  V.  Dietzsch,  75  111.  205. 

Indiana. —  Cates  v.  Bales,  78  Ind.  285. 

Neio  Hampshire. —  Sanborn  v.  Osgood,  16 
N.  H.  112. 

Vermont. —  Smith  v.  Smith,  30  Vt.  139. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  308. 

Possibility  of  repair. — Although  machinery 
purchased  for  six  hundred  dollars  is,  in  its 
present  condition,  inefficient  and  worthless, 
yet  where,  by  undisputed  testimony,  it  ap- 
pears that  by  the  expenditure  of  fifty  dol- 
lars it  can  be  repaired  and  made  to  perform 
good  work,  it  is  not  worthless  so  as  to  en- 
title the  purchaser  to  keep  it  without  paying 
for  it.  Trippe  v.  McLain,  87  Ga.  536".  13 
S.  E.  523. 

Evidence. — ^Vliere  a  purchaser,  after  tender 
back,  exposed  the  chattel  for  sale  at  public 
auction,  the  fact  that  no  person  would  bid 
was  not  conclusive  evidence  that  the  chattel 
was  of  no  value.  Carter  r.  Walker,  2  Rich. 
(S.  C.)  40. 

30.  Hancock  r.  Tucker.  8  Fla.  435. 
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is  impracticable,^^  or  if  the  seller  has  rendered  a  tender  useless  by  some  act  or 
declaration,^^  such  as  a  refusal  to  receive  the  property  if  tendered. 

(ii)  Tender  of  Balance  Due.  If  money  paid  in  advance  by  the  buyer 
Is  to  be  forfeited  in  case  the  residue  is  not  paid  by  a  certain  day,  he  must  tender, 
or  use  his  best  endeavor  to  tender,  the  balance  on  or  before  the  day  limited  in 
order  to  place  the  seller  in  default,  so  as  to  entitle  the  buyer  to  rescind  and  recover 
the  advance  payment.^*  But  when  the  seller  is  already  in  default  no  tender  of 
the  balance  due  is  necessary.^^ 

8.  Time  For  Rescission  —  a.  By  Seller.  The  seller  must  rescind  if  at  all 
within  a  reasonable  time  after  acquiring  knowledge  of  the  facts  justifying  rescis- 
sion.^*^   Whether  the  seller  has  exercised  this  right  reasonably  is  generally  a  mixed 


31.  Alabama. —  Barnett  v.  Stanton,  2  Ala. 
195. 

Kentucky. —  Carter  v.  Stennet,  10  B.  Mon. 
250. 

Louisiana. —  Palmes  v.  Kendig,  15  La.  Ann. 
264;  Lewis  v.  Morgan,  14  La.  Ann.  401. 

Maryland. —  Rutter  v.  Blake,  2  Harr.  &  J. 
353,  3  Am.  Dec.  550.  . 

South  Carolina. —  Kauffman  Milling  Co.  v. 
Stuckev,  37  S.  C.  7,  16  S.  E.  192. 

Ferwon^.— Smith  r.  Smith,  30  Vt.  139. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  308. 

Perishable  goods. —  If  vegetables  sold  were 
found  to  be  in  a  decaying  condition,  the  pur- 
chaser could  rescind  without  an  offer  to  re- 
turn the  goods.  Richards  v.  Burke,  7  La. 
Ann.  242. 

That  a  return  is  impracticable  at  the  time 
of  instituting  suit  is  not  a  sufficient  excuse 
for  want  of  tender,  if  it  was  practicable  at 
any  time  between  the  discovery  of  the  vice 
and  the  institution  of  the  suit,  or  even  before 
the  trial.    Lewis  v.  Morgan,  14  La.  Ann.  401. 

Sale  of  fixtures. —  The  failure  to  return  an 
article  purchased,  after  discovery  of  alleged 
defects,  cannot  be  excused  under  the  claim 
that  it  is  a  fixture  attached  to  the  pur- 
chaser's building,  where  it  appears  that  there 
is  nothing  to  prevent  its  removal,  if  unsatis- 
factory. Logan  V.  Berkshire  Apartment 
Assoc.,  3  Misc.  (N.  Y.)  296,  22  N.  Y.  Suppl. 
776  [affirming  1  Misc.  18.  20  N.  Y.  Suppl. 
369]. 

Loss  of  property. —  Loss  of  the  property  by 
a  defect  existing  at  the  time  of  sale  will  ex- 
cuse return.  Chapman  v.  Matthews,  18  La, 
Ann.  118.  But  see  Ward  v.  Reynolds,  32  Ala. 
384. 

A  loss  after  tender  must  be  borne  by  the 
seller.    Nixon  ?;.  Bozeman,  11  La.  Ann.  750. 

32.  Lewis  v.  Morgan,  14  La.  Ann.  401; 
Abbott  V.  Marshall,  48  Me.  44.  But  see 
Cohen  v.  Ellis,  52  Hun  (N.  Y.)  133,  5  N.  Y. 
Suppl,  133,  holding  that,  in  an  action  for 
rescission  by  the  vendee  of  bonds  bought  and 
exchanged,  an  allegation  that  defendants 
caused  the  issuing  of  a  circular  proposing  to 
him  the  scheme  for  the  reorganization  of  the 
corporation  and  the  exchange  of  the  bonds, 
and  thus  induced  him  to  effect  the  exchange, 
will  not  excuse  plaintiff's  conduct  and  en- 
title him  to  a  rescission. 

Sale  at  instance  of  seller. — A  rescission  by 
the  buyer  of  an  executed  sale  of  certain  bonds 
for  fraud  cannot  be  defeated  by  the  seller 
on  the  ground  that  the  buyer  has  parted  with 
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the  bonds,  and  so  cannot  restore  the  statu 
quo,  where  he  parted  with  them  on  the  ad- 
vice of  the  seller.  Eindlay  v.  Baltimore 
Trust,  etc.,  Co.,  97  Md.  716,  55  Atl.  379. 

Offer  to  replace. —  Proof  of  the  vendor's 
offer,  while  the  parties  were  in  treaty  to 
compromise  their  difficulties,  to  give  the 
vendee  other  goods,  excuses  want  of  proof  of 
an  offer  to  return.  Smith  v.  Taylor,  10  Rob. 
(La.)  133. 

33.  Alabama. —  Barnett  v.  Stanton,  2  Ala. 
181. 

Illinois. —  Matthews  v.  Fuller,  8  111.  App. 
529. 

Louisiana. —  Nott  i'.  Marchesseau,  4  La. 
Ann,  344;  Fuentes  v.  Caballero,  1  La.  Ann. 
27;  Armstrong  v.  Mooney,  1  Rob.  167;  Bow- 
man V.  Ware,  18  La.  597. 

Maine. —  Pitcher  v.  Webber,  103  Me.  101, 
68  Atl,  593 ;  Milliken  v.  Skillings,  89  Me.  180, 
36  Atl,  77. 

Vermont. —  Bailey  v.  Manley,  77  Vt.  157, 
59  Atl.  200;  Barrett  v.  Tyler,  76  Vt.  108,  56 
Atl.  534. 

Wisconsin. —  Potter  v.  Taggart,  54  Wis. 
395,  11  N.  W.  678. 

Canada. —  Ducharme  v.  Charest,  23  Quebec 
Super.  Ct.  82. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  308. 

Imposition  of  conditions. —  If  the  vendor 
refuses  to  accept  a  return  of  the  goods,  ex- 
cept for  sale  for  the  vendee's  account,  the 
necessity  of  proving  an  actual  return  is  un- 
necessary. Ruben  v.  Lewis,  20  Misc.  (N.  Y.) 
583,  46  N.  Y.  Suppl,  426,  And  see  Hivert 
V.  Licaze,  3  Rob,  (La,)  357. 

Subsequent  demand  by  seller. — Although 
the  refusal  of  the  vendor  to  accept  the  prop- 
erty when  the  purchaser  offers  to  return  it 
disjpensed  with  a  more  formal  tender,  the  pur- 
chaser, if  he  still  retains  the  property  in  his 
possession,  must  yield  it  up  on  the  reasonable 
demand  of  the  vendor,  and  his  refusal  to  sur- 
render on  such  demand,  even  after  suit 
brought,  will  destroy  the  effect  of  his  pre- 
vious tender.    Bennett  v.  Fail,  26  Ala.  605. 

34.  Bayley  v.  Duvall,  2  Fed.  Cas.  No.  1,139, 
1  Cranch  C.  C.  283. 

35.  Dakota  Stock,  etc.,  Co.  v.  Price,  22 
Nebr.  96,  34  N.  W.  97. 

36.  Alabama. —  Jones  v.  Anderson,  82  Ala. 
302,  2  So.  911. 

Arkansas. —  Little  Rock  Cooperage  Co.  v. 
Lanier,  83  Ark.  548.  104  S.  W.  221. 

Illinois.— -Ran  7?. '  Fullerton,  69  111.  448; 
Musick  V.  Gatzmeyer,  47  111.  App.  329. 
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question  of  law  and  fact  to  be  submitted  to  the  jury,^^  but  if  the  (Jelay  is  for  such 
period  as  to  be  unquestionably  without  cause,  the  court  may  so  declare  as  a 
matter  of  law.^*  In  the  case  of  a  sale  on  credit,  the  seller  need  not  wait  until 
the  time  of  credit  has  expired,^^  although  he  may  do  so  without  being  guilty  of 
laches.^^  On  the  other  hand  the  right  to  rescind  for  breach  of  the  resolutory 
condition  does  not  arise  until  the  term  of  credit  has  expired.^^ 

b.  By  Buyer,  While  it  is  not  necessary  that  a  buyer  rescind  a  sale  imme- 
diately upon  his  discovery  of  grounds  therefor,^^  the  buyer  must  exercise  his  right 
to  rescind  within  a  reasonable  time  after  discovery  of  the  facts  justifying  rescis- 
sion.^   What  is  a  reasonable  time  must  in  each  case  depend  on  the  circumstances 


Indiana. —  Sieveking  v.  Litzler,  31  Ind.  13. 

Missouri.— Td^jlov  v.  Short,  107  Mo.  384, 
17  S.  W.  970  ;  World  Pub.  Co.  v.  Hull,  81  Mo. 
App.  277;  Johnson-Brinkman  Commission  Co. 
V.  Missouri  Pac.  E.  Co.,  52  Mo.  App.  407; 
Lapp  V.  Ryan,  23  Mo.  App.  436. 

A'ck;  York. —  Heilbronn  v.  Herzog,  33  N.  Y. 
App.  Div.  311,  53  N.  Y.  Suppl.  841  [reversed 
on  other  grounds  in  165  N.  Y.  98,  58  N.  E. 
759] ;  Hallahan  v.  Webber,  7  N.  Y.  App. 
Div.  122,  40  N.  Y.  Suppl.  103  [reversing  15 
Misc.  327,  37  N.  Y.  Suppl.  613]. 

Pennsylvania. —  Backentoss  v.  Speicher,  31 
Pa.  St.  324;  Mann  v.  Salsberg,  17  Pa.  Super. 
Ct.  280. 

Texas.—  'Rvini  v.  Kellum,  59  Tex.  535. 
Termont. —  Tilton  Safe  Co.  v.  Tisdale,  48 
Yt.  83. 

United  States. —  Columbia  Mfg.  Co.  v. 
Hastings,  121  Fed.  328,  57  C.  C.  A.  504. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  274. 

In  determining  what  is  a  reasonable  time, 
computation  must  be  made  from  the  dis- 
covery of  the  ground  of  rescission  and  not 
from  the  date  of  the  sale.  Wertheimer- 
Swartz  Shoe  Co.  v.  Faris,  (Tenn.  Ch.  App.) 
46  S.  W.  336. 

Rescission  within  a  month  from  the  dis- 
covery of  the  fraud  on  which  the  rescission 
is  based  is  in  time.  Crossen  v.  Murphy,  31 
Oreg.  114,  49  Pac.  858;  Wertheimer-Swartz 
Shoe  Co.  V.  Faris,  (Tenn.  Ch.  App.)  46  S.  W. 
336. 

If  no  rights  have  intervened  which  would 
be  prejudiced  it  has  been  held  that  mere 
delay  will  not  preclude  rescission.  William- 
son r.  New  Jersev  Southern  R.  Co.,  28  N.  J. 
Eq.  277. 

37.  Chamberlin  v.  Fuller,  59  Vt.  247,  9 
Atl  832 

38.  World  Pub.  Co.  v.  Hull,  81  Mo.  App. 
277. 

39.  Kellogg  V.  Turpie,  2  111.  App.  55; 
Seaver  v.  Dingley,  4  Me.  306. 

40.  Hathorne  v.  Hodges,  28  N.  Y.  486. 

41.  Yaeger  Milling  Co.  v.  Lawler,  39  La. 
Ann.  572,  2  So.  398. 

42.  Mastin  v.  Bartholomew,  41  Colo.  328, 
92  Pac.  682. 

43.  Alabama. —  Young  v.  Arntze,  86  Ala. 
116,  5  So.  253;  Dill  v.  Camp,  22  Ala.  249; 
Barnett  r.  Stanton,  2  Ala.  195. 

Arkansas. — ^  Hanger  v.  Evins,  38  Ark.  334. 
California.—  Gifford  v.  Carvill,  29  Cal.  589. 
Colorado. — See  Elgin  Jewelry  Co.  i\  Wilson, 
42  Colo.  270,  93  Pac.  1107. 
Delaware. —  Collins  v.  Tigner,  5  Pennew. 


345,  60  Atl.  978;  Young  v.  Argo,  1  Marv. 
156,  40  Atl.  719. 

Georgia. —  Inman  v.  Barnum,  115  Ga.  117, 
41  S.  E.  244. 

Illinois. —  Dorrance  v.  Dearborn  Power 
Co.,  233  111.  354,  84  N.  E.  269  [reversing  on 
other  grounds  136  111.  App.  86]  ;  Underwood 
V.  Wolf,  131  111.  425,  23  N.  E.  598,  19  Am. 
St.  Rep.  40;  Wolf  v.  Dietzsch,  75  111.  205; 
Electric  Vehicle  Co.  v.  Price,  138  111.  App. 
594;  Prickett  v.  McFadden,  8  111.  App.  197. 

loica. —  Hirshhorn  v.  Stewart,  49  Iowa  418. 

Kentucky. —  Buford  v.  Brown,  6  B.  Mon. 
553 ;  Gant  v.  Shelton,  3  B.  Mon.  420 ;  Stewart 
V.  Dougherty,  3  Dana  479;  Minor  v.  Kelly, 
5  T.  B.  Mon.  272. 

Louisiana. — 'Lewis  v.  Morgan,  14  La.  Ann. 
401. 

il/ame.— Cutler  v.  Gilbreth,  53  Me.  176. 

Maryland. —  Clements  v.  Smith,  9  Gill  156; 
Taymon  v.  Mitchell,  1  Md.  Ch.  496. 

Mississippi. —  Rumsey,  etc.,  Co.  v.  Jacob, 
(1908)  46  So.  168;  Jagers  v.  Griffin,  43 
Miss.  134. 

Missouri. —  Manley  v.  Crescent  Novelty 
Mfg.  Co.,  103  Mo.  App.  135,  77  S.  W.  489. 

Nebraska.—  Barnesville  First  Nat.  Bank  t*. 
Yocum,  11  Nebr.  328,  9  N.  W.  84. 

New  Jersey. —  Champitt  v.  Doyle,  (1908) 
70  Atl.  129.  And  see  Williamson  v.  New 
Jersey  Southern  R.  Co.,  29  N.  J.  Eq.  311. 

New  Yorfc  .—  Cahen  v.  Piatt,  40  N.  Y. 
Super.  Ct.  483;  Provenzano  v.  Thayer  Mfg. 
Co.,  9  Daly  90;  Schnitzler  v.  Kelly,  21  Misc. 
327,  47  N.  Y.  Suppl.  146;  Ketletas  v.  Fleet, 
7  Johns.  324. 

Oklahoma. —  Robinson  v.  Roberts,  20  Okla. 
787,  95  Pac.  246;  Luger  Furniture  Co.  v. 
Street,  6  Okla.  312,  50  Pac.  125. 

Oregon. —  Waymire  v.  Shipley,  52  Oreg. 
464,  97  Pac.  807. 

Pennsylvania. —  Learning  v.  Wise,  73  Pa. 
St.  173;"  Kessler  v.  Perrong,  22  Pa.  Super. 
Ct.  578. 

Tennessee. —  Gilbert  v.  Hunnewell,  12 
Heisk.  289;  Rosson  v.  Hancock,  3  Sneed  434. 

Texas.— Crutchfield  v.  Stanfield,  2  Tex. 
Unrep.  Cas.  480. 

Vermont. —  Bough  ton  v.  Standisli,  48  Vt. 
594;  Downer  r.  Smith,  32  Vt.  1,  76  Am.  Dec. 
148. 

Wisconsin. —  Paige  t\  McMillan,  41  Wis. 
337. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §§  304,  313. 

Laches. —  A  purchaser  of  stock  in  a  com- 
pany who,  as  an  inducement  to  the  purchase, 
is  given  employment  by  it,  loses  his  right 
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attending  it/*  such  as  the  nature  of  the  objection/^  the  location  of  the  parties 
with  respect  to  each  other/^  and  the  hke.*^    Whether  the  right  to  rescind  was 


to  disaffirm  the  purchase  for  fraud  where, 
for  a  long  time  after  obtaining  knowledge  of 
the  facts,  he  continues  in  the  employment, 
and  fails  to  take  any  steps  toward  disaffirm- 
ance. Zimmele  v.  American  Plaster  Board 
Co.,  1  N.  Y.  App.  Div.  327,  37  N.  Y.  Suppl.  183. 

Warranty  for  specific  period. — Where  a 
machine  is  warranted  to  work  for  a  year  the 
buyer  has  not  the  year  in  which  to  rescind 
for  breach  of  warranty,  but  only  a  reasonable 
time.    Upton  Mfg.  Co.  v.  Huiske,  69  Iowa 

557,  29  K  W.  621. 

Immediate  rescission  unnecessary. —  To  pre- 
serve a  right  to  rescind  a  sale,  it  is  not 
necessary  to  rescind  immediately  on  the  first 
discovery  of  a  material  misrepresentation, 
but  the  purchaser  may  waive  that,  and  yet 
rescind  on  a  subsequent  discoveiy  of  other 
material  misrepresentations.  Mastin 
Bartholomew,  41  Colo.  328,  92  Pac.  682 
(citing  Contracts,  9  Cyc  435)  ;  Pitcher  v. 
Webber,  103  Me.  101,  68  Atl.  593. 

44.  Buford  v.  Brown,  6  B.  Mon.  (Ky.) 
553;  Luger  Furniture  Co.  v.  Street,  6  Okla. 
312,  50  Pac.  125;  Paige  v.  McMillan,  41  Wis. 
337. 

45.  Numsen  v.  Levi,  (Cal.  1894)  36  Pac. 
657. 

46.  Delaware. —  Wilson  v.  Fisher,  5  Houst. 
395. 

Michiqan. —  Simonds   v.   Cash,    136  •  Mich. 

558,  99  N.  W.  754. 

Minnesota. —  Rosenfield  v.  Swenson,  45 
Minn.  190,  47  N.  W.  718. 

Washington. —  Kleeb  v.  Long-Bell  Lumber 
Co.,  27  Wash.  648,  68  Pac.  202. 

Canada. —  Brown  v.  Wiseman,  20  Quebec 
Super.  Ct.  304. 

47.  Illustrations. —  Where  the  vendor  of  a 
yoke  of  oxen  represented  them  to  be  only 
seven  years  old,  and  the  purchaser  on  the 
second  day  after  the  sale  heard  a  farmer's 
opinion  that  they  were  much  older,  but  con- 
tinued five  days  longer  to  use  them  and  then 
returned  them,  the  right  to  rescind  was  exer- 
cised within  a  reasonable  time.  Matteson  v. 
Holt,  45  Vt.  336.  Evidence  that  the  buyer 
refused  to  take  the  horses  as  soon  as  he  saw 
them,  and  that,  in  his  first  conversation  with 
the  seller  as  soon  as  he  saw  him,  he  refused 
to  take  them,  is  sufficient  to  show  that  he 
acted  promptly  in  disaffirming  the  contract. 
Schofield  V.  Conley,  126  Mich.  712,  86  N.  W. 
129.  Where  the  buyer  discovered  the  fraud 
the  first  week  after  buying  a  business,  and 
notified  the  seller  and  demanded  a  return  of 
his  money,  which  was  refused;  and  he  car- 
ried on  the  business  two  months  longer,  when 
he  rescinded  absolutely,  he  had  not  forfeited 
his  right  to  rescind.  Boles  v.  Merrill,  173 
Mass.  491,  53  N.  E.  894,  73  Am.  St.  Rep. 
308.  Where  the  seller  is  a  non-resident,  and 
the  purchaser  does  not  know  his  place  of 
business,  or  any  agent  to  whom  a  tender 
can  be  made,  an  offer  to  return  the  imple- 
ment, made  six  months  after  the  purchase, 
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to  the  first  agent  authorized  to  collect  the 
notes  given  for  the  price,  is  in  time.  Gale 
Sulky  Harrow  Mfg.  Co.  v.  Stark,  45  Kan. 
606,  26  Pac.  8,  23  Am.  St.  Rep.  739.  Where 
the  sellers  of  a  stock  of  goods  misrepresented 
that  there  were  no  debts,  the  purchasers  did 
not  wait  more  than  a  reasonable  time  before 
electing  to  rescind,  although  they  learned  on 
the  night  the  invoice  was  begun  that  there  was 
one  debt,  and  a  few  days  later  learned  of 
others,  and  continued  to  run  the  store  for 
several  days.  Field  Grocery  Co.  v.  Conley, 
104  S.  W.  372,  31  Ky.  L.  Rep.  989, 

Unreasonable  delay.-—  The  delay  in  exer- 
cising the  right  to  rescind  was,  in  view  of 
the  circumstances  and  in  the  absence  of  ex- 
cuse, regarded  as  unreasonable  in  the  follow- 
ing cases :  Collins  v.  Tigner,  5  Pennew.  ( Del. ) 
345,  60  Atl.  978  (three  weeks)  ;  Rosenfield 
V.  Swenson,  45  Minn.  190,  47  N.  W.  718  (six 
weeks)  ;  Provenzano  v.  Thayer  Mfg.  Co.,  9 
Daly  (K  Y.)  90  (one  month);  Kleeb  V. 
Long-Bell  Lumber  Co.,  27  Wash.  648,  68  Pac. 
202  (two  months).  In  the  following  cases 
the  delay  was  from  three  to  eight  months: 
Gamble  v.  Tripp,  99  CaL  223,  33  Pac.  851; 
Bailey  v.  Fox,  78  Cal.  389,  20  Pac.  868; 
Hirshhorn  v.  Stewart,  49  Iowa  418;  Hub- 
bardston  Lumber  Co.  v.  Bates,  31  Mich.  158; 
Manley  v.  Crescent  Novelty  Mfg.  Co.,  103  Mo. 
App.  135,  77  S.  W.  489;  Houston  v.  Cook, 
153  Pa.  St.  43,  25  Atl.  622,  623;  Gammon  v. 
Abrams,  53  Wis.  323,  10  N.  W.  479.  In  the 
following  cases  the  delay  was  from  one  to 
three  years:  Williams  v.  Mitchell,  87  Cal. 
532,  26  Pac.  632;  Collins  v.  Townsend,  58  Cal. 
608;  Tilley  v.  Montelius  Piano  Co.,  15  Colo. 
App.  204,  61  Pac.  483;  Wamego  First  Nat. 
Bank  v.  Skinner,  4  Ida.  673,  43  Pac.  679; 
Rumsey,  etc.,  Co.  v.  Jacob,  (Miss.  1908)  46 
So.  169;  Kessler  v.  Perrong,  22  Pa.  Super. 
Ct.  578;  Benson  v.  Littlefield,  2  Mill  (S.  C.) 
180;  Detroit  Heating,  etc.,  Co.  v.  Stevens,  16 
Utah  177,  52  Pac.  379;  Patent  Title  Co.  V. 
Stratton,  89  Fed.  174. 

Laches. —  Where  merchandise  brokers  pre- 
sent to  purchasers  a  memorandum  of  the  sale, 
or  "  bought  note,"  which  is  accepted  by  them, 
the  latter  cannot  repudiate  the  sale  seven 
days  after  part  of  the  goods  are  shipped, 
and  two  days  after  they  received  invoices  of 
such  shipment,  because  the  sellers  did  not 
give  a  certain  guaranty  required  by  the  pur- 
chasers' contract  with  the  brokers.  Numsen 
V.  Levi,  (Cal.  1894)  36  Pac.  657.  In  an  ac- 
tion by  the  receiver  of  a  bank  on  a  note  given 
by  defendant  in  payment  of  stock  issued 
him,  defendant  could  not  set  up  fraud  on  the 
part  of  the  bank  in  procuring  him  to  sub- 
scribe for  such  stock,  in  order  to  avoid  the 
note,  where  he  failed  to  elect  to  rescind  the 
contract  until  after  suit  was  instituted 
against  him,  and  after  the  rights  of  the 
bank's  creditors  to  its  assets  had  attached. 
Howard  v.  Turner,  155  Pa.  St.  349,  26  Atl. 
753,  35  Am.  St.  Rep.  883. 
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exercised  within  a  reasonable  time  is  usually  regarded  as  a  question  for  the  jury; 
but  the  time  may  be  so  short  or  so  long  as  to  justify  the  court  in  pronouncing 
it  reasonable  or  unreasonable  as  a  matter  of  law.^^  The  time  within  which  the 
right  is  exercised  must  be  computed  from  the  discovery  of  the  fraud  or  defect 
on  which  rescission  is  based  and  not  from  the  date  of  the  sale.^^  But  the  buyer 
must  use  reasonable  diligence  to  ascertain  the  facts/^  especially  if  there  is  any- 
thing to  put  him  on  inquiry .^^  An  inspection,  tria],  or  test  to  determine  whether 
the  goods  are  of  the  quality  specified  must  be  made  within  a  reasonable  time,^^ 


48.  Alabama. —  Barnett  v.  Stanton,  2  Ala. 
195. 

Illinois. —  Doane  v.  Dunham,  79  111.  131. 

Indiana. —  Heintz  v.  Mueller,  27  Ind.  App. 
42,  59  N.  E.  414. 

j/ainc— Libby  v.  Haley,  91  Me.  331,  39 
Atl.  1004. 

Michigan. — McNitt  v.  Henderson,  155  Mich. 
214,  118  K  W.  974. 

Missouri. —  Manley  V.  Crescent  Novelty  Co., 
103  Mo.  App.  135,  77  S.  W.  489;  Johnson 
V.  Whitman  Agricultural  Co.,  20  Mo.  App. 
100. 

Oklahoma. —  Robinson  v.  Roberts,  20  Okla. 
787,  95  Pac.  246.  Contra,  Lu^er  Furniture 
Co.  t\  Street,  6  Okla.  312,  50  Pac.  125. 

Rhode  Island. — Fleming  v.  Hanley,  21  R.  I. 
141,  42  Atl.  520. 

Wisconsin. —  Churchill  V.  Price,  44  Wis. 
540;  Paige  v.  McMillan,  41  Wis.  337. 

United^  States. —  Andrews  v.  Hensler,  6 
Wall.  254,  18  L.  ed.  737. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  317. 

Contra. —  Collins  v.  Tigner,  5  Pennew.  (Del.) 
345,  60  Atl.  978;  Young  v.  Argo,  1  Marv. 
(Del.)  156,  40  Atl.  719. 

49.  Tilley  v.  Montelius  Piano  Co.,  15  Colo. 
App.  204,  61  Pac.  483;  Manley  v.  Crescent 
Novelty  Mfg.  Co.,  103  Mo.  App.  135,  77  S.  W. 
489;  Metropolitan  Rubber  Co.  V.  Monarch 
Rubber  Co.,  74  Mo.  App.  266;  Viertel  v. 
Smith,  55  Mo.  App.  617;  Johnson  v.  Whitman 
Aricultural  Co.,  20  Mo.  App.  100;  Kleeb  V. 
Long-Bell  Lumber  Co.,  27  Wash.  648,  68  Pac. 
202;  Gammon  v.  Abrams,  53  Wis.  323,  10 
N.  W.  479;  Paige  v.  McMillan,  41  Wis.  337. 

50.  Welch  V.  Burdick,  101  Iowa  70,  70 
N.  W.  94;  Chretien  v.  Theard,  11  Mart. 
(La.)  11;  Taymon  v.  Mitchell,  1  Md.  Ch. 
496;  Gridley  v.  Globe  Tobacco  Co.,  71  Mich. 
528,  39  N.  W.  754. 

51.  Buford  V.  Brown,  6  B.  Hon.  (Ky.) 
553. 

52.  Gilbert  v.  Hunnewell,  12  Heisk.  (Tenn.) 
289. 

Buyer  put  on  inquiry. —  Plaintiff,  who 
bought  mortgages  from  defendant,  relying  on 
representations  that  tlie  land  was  worth  three 
or  four  times  the  amount  of  the  mortgages, 
was  not  bound  to  rescind  at  once  on  discover- 
ing that  the  land  was  not  worth  that  much, 
where  the  facts  as  he  discovered  them  still  in- 
duced him  to  believe  that  the  land  was  worth 
twice  as  much  as  the  amount  of  the  mort- 
gages. Simonds  v.  Cash,  136  Mich.  558,  99 
N.  W.  754. 

53.  Arkansas. —  Berman  t\  Woods,  38  Ark. 
351. 

Connecticut. —  C.  &  C.  Electric  Motor  Co.  V- 
Frisbie,  66  Conn.  67,  33  Atl.  604. 


Illinois. —  Doane  v.  Dunham,  79  111.  131. 

Pennsylvania. — Spiegelberg  v.  Karr,  24  Pa. 
Super.  Ct.  339. 

Canada. —  Brown  v.  Wiseman,  20  Quebec 
Super.  Ct.  304. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  314. 

Applications  of  rule. —  When  goods  are 
bought  as  corresponding  to  samples,  and  so 
appear,  a  reasonable  delay  in  examining  is 
proper;  but,  when  they  are  not  supposed  to 
conform  to  samples,  great  promptness  is  re- 
quired on  the  part  of  the  vendee  both  in  ex- 
amining and  rescinding  the  sale  with  as  little 
delay  as  the  usual  methods  of  business  will 
permit.  Farrington  v.  Smith,  77  Mich.  550, 
43  N.  W.  927.  Where  a  party  agrees  to  fur- 
nish at  a  fixed  price  a  certain  quantity  of 
bags  capable  of  holding  two  bushels  each,  and 
delivers  bags  of  a  smaller  size,  which  the 
agent  of  the  vendee  fills,  sews  up,  and  car- 
ries to  a  warehouse,  where  they  remain  six 
or  eight  days,  when  the  vendee  for  the  first 
time  sees  them,  and  then  notifies  the  vendor 
that  they  are  not  of  the  proper  capacity,  and 
on  the  sale  day  takes  them  back  to  the  ven- 
dor, who  refuses  to  receive  them,  the  delay 
was  not  unreasonable  either  on  the  agree- 
ment or  on  the  common  count  in  assumpsit. 
Waldo  v.  Halsey,  48  N.  C.  107.  Where  goods 
sold  are  delivered  in  three  shipments,  and 
each  lot  is  inspected  within  ten  days  after  its 
arrival,  and  the  vendor  notified  of  the  re- 
jection of  the  whole  one  month  after  the  ar- 
rival of  the  first  shipment,  the  delay  in  in- 
spection and  rejection  is  so  great  as  to  be 
held  unreasonable  as  a  matter  of  laAv.  Pier- 
son  V.  Crooks,  115  N.  Y.  539,  22  N.  E.  349, 
12  Am.  St.  Rep.  831.  The  purchaser  of  a 
horse  represented  to  be  sound  has  the  right 
to  retain  the  horse  a  sufficient  length  of 
time  fully  to  establish  whether  or  not  he  is 
sound,  and,  if  not  sound,  whether  the  un- 
soundness is  of  such  a  nature  as  to  seri- 
ously aff'ect  his  value  for  the  use  for  which 
he  was  purchased,  and  if  the  purchaser  takes 
no  longer  time  than  is  reasonably  necessary, 
his  ofl'er  to  return  is  seasonable.  Gridley  V. 
Glove  Tobacco  Co.,  71  Mich.  528,  39  N.  W. 
754. 

Custom  as  to  time  of  mspection. —  On  a 

purchase  of  goods  by  a  dealer  from  a  whole- 
sale merchant  in  original  packages  with 
special  reference  to  a  usage  or  custom  not 
to  examine  the  goods  until  opened  by  the 
dealers  to  sell  to  customers,  an  examination 
made  by  the  purchaser  upon  his  opening 
packages  to  sell  to  customers  is  within  a 
reasonable  time,  provided  the  goods  are 
opened  for  sale  in  due  course  of  trade. 
Doane  v.  Dunham,  79  111.  131. 
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and  the  buyer  is  guilty  of  laches  precluding  rescission  if  he  delays  making  such 
inspection  or  test  for  an  unreasonable  time.^*  A  delay  on  the  part  of  the  buyer 
in  exercising  his  right  to  rescind  will,  however,  be  excused  if  it  i^  due  to  the  prom- 
ises of  the  seller  that  the  defect  would  be  remedied,^^  or  his  requests  that  further 
trial  be  made/^  or  other  acts  and  declarations  of  the  seller  tending  to  induce 
delay.^^ 

e.  Where  Contract  Gives  Option  to  Rescind.  Where  there  is  an  option  in 
the  contract  to  rescind,  if  the  time  within  which  the  option  can  be  exercised  is 
prescribed,  such  condition  must  be  complied  with/^  and  a  failure  to  comply  there- 
with terminates  the  option  and  the  sale  becomes  absolute. In  any  event  the 
option  must  be  exercised  within  a  reasonable  time.^*^ 

9.  Acts  Constituting  Rescission.^^  The  intention  to  exercise  the  right 
of   rescission  must  be  shown  either  by  notice/^  clearly  indicating  the  pur- 


Specific  time  allowed  for  inspection. —  Un- 
der a  contract  for  the  sale  of  a  machine  pro- 
viding that  if  it  should  not  operate  as  rec- 
ommended it  would  be  returned  after  four 
months,  the  purchaser  has  a  reasonable  time 
after  the  four  months  within  which  to  re- 
turn the  machine.  Dickey  v.  Winston  Ciga- 
rette Mach.  Co.,  117  Ga.  131.  43  S.  E. 
493. 

54.  Illinois. —  McMillan  v.  De  Tamble,  93 
111.  App.  65. 

J/ame.— Cutler  v.  Gilbreth,  53  Me.  176. 
Missouri. —  Tower  v.  Pauly,  51  Mo.  App. 
75. 

Pennsylvania. — Spiegelberg  v.  Karr,  24  Pa. 
Super.  Ct.  339. 

Canada. —  Brown  v.  Wiseman,  20  Quebec 
Super.  Ct.  304. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  314. 

Province  of  court  and  jury. —  Where  linens 
are  purchased  by  sample,  and  there  is  an  un- 
disputed delay  of  five  months  before  an  in- 
spection to  determine  whether  the  goods  were 
of  the  quality  purchased,  the  court  may  say 
as  a  matter  of  law  that  a  rescission  of  the 
contract  of  purchase  cannot  be  allowed. 
Spiegelberg  v.  Karr,  24  Pa.  Super.  Ct.  339. 

55.  Delaware. —  Young  v.  Argo,  1  Marv. 
156,  40  Atl.  719. 

/ZZinots.— Sandwich  Mfg.  Co.  v.  Kelly,  26 
111.  App.  394. 

Kentucky. —  Nichols,  etc.,  Co.  v.  Caldwell, 
80  S.  W.  1099,  26  Ky.  L.  Rep.  136. 

North  Dakota. — Canham  v.  Piano  Mfg.  Co., 
3  N.  D.  229,  55  N.  W.  583. 

Vermont. —  Powell  v.  Woodworth,  46  Vt. 
378 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  316. 
Failure  of  seller  to  keep  promise  to  repair. 

—  Where  the  purchaser  of  a  farming  im- 
plement, after  using  it  and  discovering  its 
defects,  demands  of  the  vendor  that  he  at 
once  repair  the  same,  and  such  vendor  prom- 
ises to  do  so  immediately,  but  fails  and  re- 
fuses to  give  any  further  attention  to  the 
matter,  and  after  such  failure  and  refusal 
the  purchaser  continues  to  retain  and  use  the 
header  during  the  harvest  season,  and  for 
two  or  more  months  thereafter,  the  return 
or  offer  to  return  after  that  time  comes  too 
late.  Cookingham  v.  Dusa,  41  Kan.  229,  21 
Pac.  95. 

56.  Collins  v.  Tigner,  5  Pennew.  (Del.) 
[IV,  B,  8,  h] 


345,  60  Atl.  978;  Humbert  i\  Larson,  99 
Iowa  275,  68  N.  W.  703. 

57.  Campbell  Printing  Press,  etc.,  Co.  v. 
Marsh,  20  Colo.  22,  36  Pac.  799;  Hubbard- 
ston  Lumber  Co.  v.  Bates,  31  Mich.  158; 
Jackson  v.  Folev,  53  N.  Y.  App.  Div.  97,  65 
N.  Y.  Suppl.  920;  Wegenaar  v.  Dechow,  33 
N.  Y.  App.  Div.  12,  53  N.  Y.  Suppl.  240. 

58.  Patten  v.  Smith,  5  Conn.  196;  Malsby 
V.  Young,  104  Ga.  205,  30  S.  E.  854. 

Premature  rescission. —  Where  one  pur- 
chases stock  in  a  business  corporation  under 
an  option  for  rescission  after  one  year,  a 
tender  of  the  stock,  made  before  the  expira- 
tion of  the  vear,  is  premature.  Schultz  v. 
O'Rourke,  18"^  Mont.  418,  45  Pac.  634. 

59.  Patten  v.  Smith,  5  Conn.  196;  Hotch- 
kiss  V.  Oliver,  5  Den.  (N.  Y.)  314;  Wilson 
V.  Davis,  5  Watts  &  S.  (Pa.)  521;  Patent 
Title  Co.  r.  Stratton,  89  Fed.  174. 

Excuse  for  failure. —  If  the  exercise  of  the 
option  within  the  time  prescribed  is  ren- 
dered impossible  by  the  conduct  of  the  other 
party  the  failure  is  excused.  Pierce  v. 
Lukens,  144  Cal.  397,  77  Pac.  996. 

60.  Delaware. — Coverdale  v.  Rickards,  (1907) 
69  Atl.  1065. 

/ZZmois.— Pennell  v.  McAfferty,  84  Hi. 
364. 

Michigan. —  Singer  Mfg.  Co.  v.  Cullaton, 
90  Mich.  639,  51  N.  W.  687. 

Minnesota. —  Paulson  v.  Osborne,  35  Minn. 
90,  27  N.  W.  203. 

Nelraska. —  Clark  v.  Deering,  29  Nebr. 
293,  45  N.  W.  456;  Seiberling  v.  Brauer,  24 
Nebr.  510,  39  N.  W.  591. 

Question  for  jury. —  What  is  a  reasonable 
.time  to  exercise  the  option  to  rescind  is  a 
question  for  *the  jury.  Warder  v.  Bowen,  31 
Minn.  335,  17  N.'  W.  943.  Where  the  facts 
on  the  issue  whether  a  buyer,  under  an 
agreement  authorizing  the  return  of  the 
goods  bought  on  their  being  unsatisfactory, 
offered  to  return  the  goods  within  a  reason- 
able time,  were  in  dispute,  the  question  was 
for  the  jury,  to  be  determined  by  the  nature 
of  the  articles  sold,  the  usual  course  of  the 
particular  business,  and  the  other  circum- 
stances. Coverdale  v.  Rickards,  (Del.  1907) 
69  Atl.  1065. 

61.  Under  option  in  contract  see  supra, 
IV,  B,  2,  a. 

62.  McFadden  v.  Henderson,  128  Ala.  221, 
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posc/^  or  by  other  acts  and  conduct  evincing  a  purpose  to  abandon  the  contract,  such 
as  a  refusal  to  perform,^*  the  bringing  of  an  action  to  rescind/^  a  retaking  of  the 
goods  by  action/^  or  otherwise/^  or  an  acceptance  of  them  when  tendered  by 
the  buyer/^    A  resale  of  the  goods  by  the  seller  will  also  be  regarded  as  a  rescis- 


29  So.  640;  Larson  v.  Minneapolis  Threshing 
Mach.  Co.,  92  Minn.  62,  99  N.  W  623;  Mc- 
Cormick  Harvesting  Mach.  Co.  v.  Knoll,  57 
Nebr.  790,  78  K  W.  394;  Jones  v.  Wessel, 
40  Xebr.  116,  58  N.  W.  723;  McClure  v.  Wil- 
liams, 5  Sneed  (Tenn.)  718. 

When  unnecessary. —  If  notice  would  be 
futile,  it  is  unnecessary  (Triplet  v.  Rugby 
Distilling  Co.,  66  Ark.  219,  49  S.  W.  975), 
as  where  the  conduct  of  the  other  party  has 
been  such  as  to  indicate  that  it  was  his  in- 
tention to  abandon  the  contract  (Town  v, 
Jepson,  133  Mich.  673,  95  N.  W.  742). 

63.  Alabama. —  Bennett  v.  Fail,  26  Ala. 
605. 

Colorado. —  A.  Westman  Mercantile  Co.  v. 
Park,  2  Colo.  App.  545,  31  Pac.  945. 

Illinois. —  Weill  v.  American  Metal  Co., 
182  111.  128,  54  N.  E.  1050  [affirming  80  111. 
App.  406]. 

t^ew  York. — Bridge  v.  Penniman,  51  N.  Y. 
Super.  Ct.  183  [affirmed  in  105  N.  Y.  642, 
12  N.  E.  19] ;  Liftchild  v.  Johnson,  1  Sweeny 
459. 

Ohio. —  Seeds  v.  Simpson,  16  Ohio  St. 
321. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  276,  319. 

Complaint  insufficient. —  A  mere  complaint 
that  the  property  is  defective  is  not  sufficient 
as  a  notice  of  rescission.  McDermott  v. 
Cannon,  14  La.  Ann.  313;  Borgfeldt  v.  Wood, 
92  Hun  (N.  Y.)  260,  36  N.  Y.  Suppl.  612, 
3  N.  Y.  Annot.  Cas.  46;  Spiegelberg  v.  Karr, 
24  Pa  Super.  Ct.  339  j  Churchill  v.  Price, 
44  Wis.  540. 

Countermanding  order.— Countermanding  an 
order  for  goods  is  in  effect  a  notice  of  re- 
scission (Heiser  v.  Mears,  120  N.  C.  443,  27 
S.  E.  117),  but  only  if  given  to  the  prin- 
cipal (Smith  V.  Columbia  Jewelry  Co.,  114 
Ga.  698,  40  S.  E.  735);  and  notice  to  a 
broker  who  is  in  effect  the  agent  of  the 
party  giving  the  notice  is  not  sufficient 
(Ghirardelli  v.  McDermott,  22  Cal.  539). 

64.  Illinois. —  Holbrook  v.  Electric  Appli- 
ance Co.,  90  111.  App.  86. 

Massachusetts. —  King  v.  Faist,  161  Mass. 
449,  37  N.  E.  456. 

New  York. — Riendeau  v.  Bullock,  20  N.  Y. 
Suppl.  976  [modified  in  147  N.  Y.  269,  41 
N.  E.  561]. 

United  States. —  Florence  Min.  Co.  v. 
Brown,  124  U.  S.  385,  8  S.  Ct.  531,  31  L.  ed. 
424. 

Canada. — Bingham  v.  Mulholland,  25  U.  C. 
C.  P.  210. 

65.  Hamilton  Brown  Shoe  Co.  V.  Milliken, 
G2  Nebr.  116,  86  N.  W.  913. 

66.  Connecticut. —  Soper  Lumber  Co.  V. 
Halsted,  etc.,  Co.,  73  Conn.  547,  48  Atl.  425. 

Delaware. —  Fait,  etc.,  Co.  v.  Truxton,  1 
Pennew,  24,  39  Atl.  457. 

Indiana. —  Thompson  v.  Peck,  115  Ind. 
512,  18  N.  E.  16,  1  L.  R.  A.  201;  Mahoney 
V.  Gano,  2  Ind.  App.  107,  27  N.  E.  315. 


New  York. —  Morris  v.  Rexford,  18  N.  Y. 
552;  Thompson  v.  Fuller,  5  Silv.  Sup.  41,  8 
N.  Y.  Suppl.  62,  16  N.  Y.  Suppl.  486;  Wal- 
lace V.  O'dorman,  3  Silv.  Sup.  441,  6  N.  Y. 
Suppl.  890  [affirmed  in  126  N.  Y.  638,  27 
N.  E.  411];  Grossman  v.  Universal  Rubber 
Co.,  57  N.  Y.  Super.  Ct.  459,  8  N.  Y.  Suppl. 
539  [reversed  on  other  grounds  in  127  N.  Y. 
34,  27  N.  E.  400,  13  L.  R.  A.  91]. 

Pennsylvania. —  Mann  v.  Salsberg,  17  Pa. 
Super.  Ct.  280. 

houth  Carolina. —  Bacon  v.  Sondley,  3 
Strobh.  542,  51  Am.  Dec.  646. 

Texas. —  Heinze  v.  Marx,  4  Tex.  Civ.  App. 
599,  23  S.  W.  704. 

Contra. —  Stoeser  v.  Springer,  7  Ont.  App. 
497,  holding  that  bringing  replevin  for  the 
property  is  not  notice  of  rescission. 

Judgment  for  defendant. —  The  defeat  of 
the  seller  in  replevin  is  not  a  rescission  of 
the  sale  which  will  bar  an  action  for  the 
price.  Ames  v.  Moir,  130  111.  582,  22  N.  E. 
535  [affirming  27  111.  App.  88]. 

Attachment.—  An  attacliment  in  aid  of  an 
action  for  the  price  is  not  such  an  action 
for  the  recovery  of  the  goods  as  will  con- 
stitute an  election  to  rescind.  Hollis  v. 
Friedman,  112  Ga.  699,  37  S.  E.  971. 

67.  Iowa. — -Kearney  Milling,  etc.,  Co.  v. 
Union  Pac.  R.  Co.,  97  Iowa  719,  66  N.  W. 
1059,  59  Am.  St.  Rep.  434,  stoppage  by  seller 
of  goods  in  transitu  and  resale. 

New  York. —  Sloane  v.  Van  Wyck,  4  Abb. 
Dec.  250,  5  Transcr.  App.  98. 

South  Dakota. —  Greder  v.  Stahl,  (1908) 
115  N.  W.  1129. 

Texas. —  Raby  v.  Frank,  12  Tex.  Civ.  App. 
125,  34  S.  W.  777. 

Vermont. —  Martin  v.  Eames^  26  Vt.  476. 

Wisconsin. —  Shores  Lumber  Co.  V.  Cianey, 
102  Wis.  235,  78  N.  W.  451. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  278. 

But  see  Patten's  Appeal,  45  Pa.  St.  151, 
84  Am.  Dec.  479,  holding  that  the  detention, 
by  vendors,  of  goods  sold,  on  the  insolvency 
and  assignment  for  benefit  of  creditors  by 
the  vendees,  does  not  rescind  the  contract  of 
sale. 

Wrongful  retaking. —  A  wrongful  retaking 

amounting  to  a  conversion  of  the  goods  does 
not  operate  as  a  rescission.  Baumann  ?•. 
Moselev,  73  Hun  (N.  Y:)  40,  25  N.  Y.  Suppl. 
882  [affirmed  in  145  N.  Y.  620,  40  N.  E. 
163]. 

Demand  not  rescission. —  A  mere  demand 
for  the  return  of  the  goods  does  not  amount 
to  a  rescission.  Mottram  r,  Heyer,  5  Den, 
(N.  Y.)  629;  Hatliawav  r.  O'Gorman  Co., 
26  R.  L  476,  50  Atl.  397. 

68.  Beal  v.  INlinneapolis  Threshing  Mach. 
Co.,  84  Mo.  App.  539;  Grouse  r.  Wolf,  4 
Misc.  (N.  Y.)  535,  24  N.  Y.  Suppl.  703; 
Collins  r.  Brooks,  20  How.  Pr.  (X.  Y.)  327; 
Healv  r.  Utlv,  1  Cow.  (N.  Y.)  345;  Fleming 
V.  Hanley,  21  R.  I.  141,  42  Atl.  520. 

[IV,  B,  9] 
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sion.^^  On  the  part  of  the  buyer,  a  refusal  to  accept  the  goods  when  tendered 
for  deHvery/^  unless  retracted  before  the  seller  has  acted  thereon,  amounts  to 
a  rescission.''^  So  too  a  return  or  tender  of  the  property  by  the  buyer  operates 
as  a  rescission  if  made  for  that  purpose. ''^  But  a  mere  offer  to  rescind  by  either 
party  unaccepted  cannot  have  effect  as  a  rescission,''^  unless  there  is  an  absolute 
right  of  rescission.''^  In  any  event  acts  relied  on  as  constituting  a  rescission  of 
the  contract  must  have  been  performed  by  the  party  or  his  authorized  agent.''' 
Whether  the  acts  of  the  parties  have  been  such  as  to  amount  to  a  rescission  is 
for  the  jury.''^ 

10.  Action  For  Rescission  —  a.  In  General.  Rescission  of  the  contract  of 
sale  by  action  is  properly  within  the  jurisdiction  of  equity,''^  and  will  not  as  a 
rule  be  granted  in  an  action  on  the  contract  which  should  be  treated  as  void.^^ 


Denial  of  grounds  of  rescission. —  But  an 

acceptance  of  the  goods  tendered  if  accom- 
panied by  an  absolute  denial  of  the  grounds 
of  rescission  and  a  tender  back  after  exam- 
ination is  not  a  rescission.  Schultz  v. 
Bradley,  4  Daly  (N.  Y. )  29  {reversed  on 
other  grounds  in  57  N.  Y.  646], 

Possession  under  foreclosure. —  Taking  pos- 
session for  the  purpose  of  foreclosing  a  mort- 
gage on  the  goods  is  not  a  rescission.  Avery 
Planter  Co.  v.  Peck,  86  Minn.  40,  89  N.  W. 
1123. 

69.  Iowa. —  Kearney  Milling,  etc.,  Co.  U. 
Union  Pac.  R.  Co.,  97  Iowa  719,  66  N.  W. 
1059,  59  Am.  St.  Rep.  434. 

]<Jeio  York. —  Fancher  v.  Goodman,  29 
Barb.  315;  Grouse  v.  Wolf,  4  Misc.  535,  24 
N.  Y.  Suppl.  703. 

Pennsylvania. —  Central  Nat.  Bank  v.  Gal- 
lagher, 163  Pa.  St.  456,  30  Atl.  212. 

Tennessee. —  McClure  v.  Williams,  5  Sneed 
718. 

Wisconsin. —  Shores  Lumber  Co.  V.  Claney, 
102  Wis.  235,  78  N.  W.  451. 

England. —  Gomerv  V.  Bond,  3  M.  &  S. 
378. 

Canada. —  White  v.  Smith,  28  Nova  Scotia 

5. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  278. 

Limitations  of  rule. —  It  does  not  amount 
to  a  rescission  when  the  resale  is  in  conse- 
quence of  the  buyer's  refusal  to  carry  out 
his  contract.  Hill  v.  McKay,  94  Cal.  5,  29 
Pac.  406;  Ashbrook  v\  Hite,  9  Ohio  St. 
357,  75  Am.  Dec.  468)  ;  or  is  made  by  the 
seller  as  agent  of  the  buyer  to  protect  the 
interests  of  the  parties  (Grist  v.  Williams, 
111  N.  C.  53,  15  S.  E.  889,  32  Am.  St.  Rep. 
782;  Hurlburt  v.  Simpson,  25  N.  C.  233). 

'Resale  by  purchaser. —  A  contract  for  the 
sale  of  oil,  to  be  delivered  on  ten  days'  no- 
tice by  the  purchaser,  is  not  rescinded 
by  a  subsequent  sale  of  the  oil  by  the  pur- 
chaser through  brokers  at  a  price  less  than 
that  of  the  previous  contract,  at  which  the 
former  seller  became  the  purchaser,  the 
oil  not  having  passed  out  of  his  actual  pos- 
session.   Warden  v.  Marshall,  99  Mass.  305. 

70.  Alden  v.  Hart,  161  Mass.  576,  37  N.  E. 
742;  Ackerman  v.  Voorhies,  33  N.  Y.  Super. 
Ct.  487;  Pictou  Bank  v.  Harvey,  14  Can. 
Sup.  Ct.  617,  7  Can.  L.  T.  Occ.  Notes  130; 
Thompson  v.  Smith,  21  U.  C.  C.  P.  1 ;  Don 
V.  Law,  12  U.  C.  C.  P.  460.  But  see  Midland 

[IV,  B,  9] 


R.  Co.  V.  Ontario  Rolling  Mills,  10  Ont.  App. 
677. 

71.  Greaner  v.  Mullen,  15  Pa.  St.  200. 

72.  Requesting  delay  in  shipment  of  per- 
ishable goods  justifies  the  seller  in  regarding 
the  contract  as  rescinded  by  the  buyer. 
Bigelow  V.  Chapman,  43  111.  App.  561. 

73.  Iowa. —  Berkey  v.  Lefebure,  125  Iowa 
76,  99  N.  W.  710. 

Minnesota. —  Close  V.  Crossland,  47  Minn. 
500,  50  N.  W.  694. 

Missouri. —  Boeker  v.  Crescent  Belting, 
etc.,  Co.,  101  Mo.  App.  429,  74  S.  W.  385. 

ISleiD  Hampshire. —  Spaulding  v.  Hanscom, 
67  N.  H.  401,  32  Atl.  154. 

2Vew  York. — ■  Cushman  v.  De  Mallie,  46 
N.  Y.  App.  Div.  379,  61  N.  Y.  Suppl.  878. 

Termowf.— Gates  v.  Bliss,  43  Vt.  299. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  318. 

Compare  Fuller  v.  Chenault,  157  Ala.  46, 
47  So.  197. 

74.  A  return  of  the  goods  for  the  purpose 
of  having  them  replaced  by  better  goods  cor- 
responding to  those  contracted  for  does  not 
operate  as  a  rescission.  Mason  v.  Smith,  130 
N.  Y.  474,  29  N.  E.  749  [affirming  5  Silv. 
Sup.  346,  8  N.  Y.  Suppl.  301]. 

75.  Keystone  Mfg.  Co.  v.  Hampton,  141 
Ala.  415,  37  So.  552;  Harris  v.  Rowland,  23 
Ala.  644;  Graham  v.  Bardin,  1  Patt.  &  H. 
(Va.)  206. 

76.  Morrill  V.  Aden,  19  Vt.  505. 

77.  Creasy  v.  Gray,  88  Mo.  App.  454;  St. 
Paul  Second  Nat,  Bank  v.  Larson,  80  Wis. 
469,  50  N.  W.  499. 

78.  Claflin  v.  Continental  Jersey  Works,  85 
Ga.  27,  11  S.  E.  721. 

79.  Scruggs  r.  Driver,  31  Ala.  274;  Wood 
V.  Yeatman,  15  B.  Mon.  (Ky.)  270;  Bohan- 
ron  V.  Kerr,  1  B.  Mon.  (Ky.)  87;  Hard- 
wick  V.  Forbes,  1  Bibb  (Ky.)  212;  Balti- 
more Sugar  Refining  Co.  f.  Campbell,  etc., 
Co.,  83  Md.  36,  34  Atl.  369;  Mayne  v.  Gris- 
wold,  3  Sandf.  (N.  Y.)  463. 

In  Louisiana  the  question  of  fraud  may  be 
inquired  into  collaterally  in  proceedings  com- 
menced by  seizure.  Kirkland  v.  New  Orleans 
Gaslight,  etc.,  Co.,  1  La.  Ann.  299. 

80.  Carter  v.  Walker,  2  Rich.  (S.  C.)  40. 
Form  of  action. —  An  action  by  the  buyer 

of  a  warranted  machine,  brought,  after  he 
had  returned  it,  against  the  vendor  and  his 
guarantor,  alleging  its  return  and  claiming 
recovery  of  a  greater  amount  than  the  selling 
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The  purchaser  may,  however,  in  an  action  by  the  seller  to  enforce  his  lien  obtain 
a  rescission  by  cross  bill.^^  But  on  the  failure  of  his  action  to  rescind  the  pur- 
chaser cannot  change  his  action  to  one  for  damages  or  diminution  of  price.  It 
is  no  defense  to  the  action  that  the  ground  of  rescission  was  removed  after  the 
suit  was  brought;  and  in  an  action  by  the  buyer  of  a  business  his  incompetency 
to  manage  it  is  not  a  defense. 

b.  Pleading  and  Evidence.  In  an  action  to  rescind  the  party  seeking  rescission 
must  plead/^  and  prove  the  grounds  of  rescission.^®  If  the  purchaser  brings  suit 
to  rescind  after  a  great  lapse  of  time  the  question  of  his  right  is  not  one  of  waiver, 
but  of  election,  and  therefore  defendant  need  not  plead  that  plaintiff  waived 
his  right  to  rescind. Fraud  will  not  be  presumed, but  the  proof  need  not  be 
direct  and  positive. The  fraud  may  be  shown  by  circumstances  and  declara- 
tions of  the  parties,  and  it  is  not  necessary  that  the  proof  should  show  fraud 
beyond  a  reasonable  doubt. If  the  fraud  is  based  on  misrepresentations  it  must 
be  shown  what  the  false  statement  was;  and  when  false  statements  as  to  finan- 
cial condition  are  relied  on,  the  falsity  of  the  statements  may  be  shown  by  judicial 
records/*  or  by  statements  made  to  a  commercial  agency,  if  it  is  also  shown 
that  the  buyer  made  such  statements.^® 

e.  Trial  and  Judgment.    The  rules  applicable  in  trials  generally     are  appli- 


priee,  is  one  for  rescission  of  the  contract, 
and  not  merely  for  damages.  Clarke  v.  Mc- 
Getchie,  49  Iowa  437. 

Sequestration. —  The  seller,  suing  for  a  dis- 
solution of  the  sale,  maj^  on  proper  affidavit, 
have  the  property  sequestered.  Daugherty  v. 
Vance,  30  La.  Ann.  1246. 

81.  Spoor  V.  Tilton,  97  Va.  379,  33  S.  E. 
609. 

82.  Peterson  v.  Burn,  3  La.  Ann.  655;  Le- 
doux  t\  Armor,  4  Rob.  (La.)  381. 

83.  Stevenson  v.  Marble,  84  Fed.  23. 

84.  Jackson  v.  Foley,  53  N.  Y.  App.  Div. 
97,  65  N.  Y.  Suppl.  920. 

85.  Houghtaling  v.  Hills,  59  Iowa  287,  13 
N.  W.  305 ;  Oswego  Starch  Factory  v.  Lend- 
rum,  57  Iowa  573,'  10  N.  W.  900,  42  Am.  Rep. 
53;  Dorman  v.  Weakley,  (Tenn.  Ch.  App.) 
39  S.  W.  890. 

Suflficiency  of  pleading. —  A  complaint  set- 
ting out  the  facts  constituting  the  grounds 
for  rescission  is  sufficient,  although  it  does 
not  specifically  demand  rescission.  Berkey  v. 
Lefebure,  125  Iowa  76,  99  N.  W.  710. 

Issues  and  proof. —  Proof  of  false  state- 
ments knowingly  made  by  the  purchaser  of 
goods,  whereby  he  is  shown  to  be  possessed 
of  a  large  amount  of  property  over  and  above 
his  liabilities,  is  admissible  under  an  alle- 
gation that,  being  insolvent,  he  knowingly 
concealed  his  insolvency  from  the  vendor. 
Chadron  First  Nat.  Bank  v.  McKinney,  47 
Nebr.  149,  66  K  W.  280.  In  an  action  to 
rescind  a  contract  for  the  sale  of  diseased 
hogs  represented  to  be  sound,  plaintiff  was 
not  bound  to  prove  that  the  representations 
were  known  by  defendant  to  be  false,  and 
were  made  with  intent  to  deceive,  although 
the  petition  contained  such  allegations,  the 
facts  being  non-essential.  Carter  i\  Cole, 
(Tex.  Civ.  App.  1897)  42  S.  W.  369. 

86.  Delmmre. — Freeman  v.  Topkis,  1  Marv. 
174,  40  Atl.  948. 

Kansas. —  Flohr  r.  Schwartzberg,  9  Kan. 
App.  215,  59  Pac.  666. 


Michigan. —  Zucker  v.  Karpeles,  88  Mich. 
413,  50  N.  W.  373. 

New  Jersey. —  Garrison  v.  Technic  Electri- 
cal Works,  63  N.  J.  Eq.  806,  52  Atl.  1131 
[affirming  59  N.  J.  Eq.  440,  45  Atl.  612]. 

New  York. —  Hotchkins  v.  Martin.  11  N.  Y. 
Suppl.  806;  Hotchkins  v.  Malone  Third  Nat. 
Bank,  11  N.  Y.  Suppl.  220. 

Texas. —  Cole  v.  Carter,  22  Tex.  Civ.  App. 
457,  54  S.  W.  914. 

United  States. —  Hager  v.  Thompson,  1 
Black  80,  17  L.  ed.  41. 

Shifting  burden  of  proof. —  When  the  ven- 
dee has  proven  that  there  have  been  false 
representations  made,  the  burden  shifts,  and 
the  vendor  is  called  upon  to  show  that  they 
did  not  influence  the  purchase.  Garrison  v. 
Technic  Electrical  Works,  63  N.  J.  Eq.  806, 
52  Atl.  1131  [affirming  59  N.  J.  Eq.  440,  45 
Atl.  612]. 

87.  Mattauch  v.  Riddell  Automobile  Co., 
138  Iowa  22,  115  N.  W.  509. 

88.  Fish  V.  Cleland,  33  111.  238. 

89.  Sheridan  v.  Pease,  93  111.  App.  219. 

90.  Sheridan  v.  Pease,  93  111.  App.  219; 
Cecile  v.  St.  Denis,  14  La.  184;  Johnson  v. 
Grofl^,  22  Pa.  Super.  Ct.  85. 

91.  Burroughs  v.  Nettles,  7  La.  113;  Ca- 
baness  v.  Holland,  19  Tex.  Civ.  App.  383,  47 
S.  W.  379. 

92.  Sparks  v.  Dawson,  47  Tex.  138. 

Number  of  witnesses. —  In  an  action  to  re- 
scind for  defects,  it  is  sufficient  if  the  defects 
are  proved  by  one  witness.  Armor  r.  Huie, 
14  La.  346. 

93.  Hoyle  v.  Southern  Saw  Works,  105  Ga. 
123,  31  S.  E.  137. 

94.  Cowen  i\  Bloomberg,  69  N.  J.  L.  462,  55 
Atl.  36;  Whiting  Mfg.  Co.  r.  Fourth  St.  Nat. 
Bank,  15  Pa.  Siiper.  Ct.  419. 

95.  Triplett  r.  Rugby  Distilling  Co.,  66 
Ark.  210,  49  S.  W.  975. 

96.  Mevers  r.  Bloom,  20  Tex.  Civ.  App. 
554,  50  S.  W.  217. 

97.  See  Trial. 
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cable  in  actions  to  rescind. The  judgment  in  the  action  to  rescind  should  corre- 
spond to  the  demand  in  the  complaint/^  and  must  correspond  to  the  findings.^ 
If  the  property  has  been  disposed  of  by  the  buyer  a  judgment  for  the  value  or 
price  is  proper,  and  it  need  not  be  in  the  alternative.^  Otherwise  the  judgment 
should  order  a  return  of  the  property,  and  if  it  does  not  a  new  trial  should  be 
granted.^ 

11.  Operation  and  Effect  of  Rescission.  A  rescission,  whether  by  agreement 
or  in  invitum,  terminates  all  the  rights  of  the  parties  under  the  original  contract,* 
and  they  cannot  be  revived  except  by  the  assent  of  both  parties.^  The  title  to 
the  goods  is  revested  in  the  seller,^  and  he  cannot  maintain  an  action  for  the 


98.  Instructions. —  In  actions  to  rescind  a 
sale  an  instruction  predicated  on  the  as- 
sumption that  plaintiff  did  not  rely  on  the 
false  representations  of  defendant  is  prop- 
erly refused  where  there  is  no  evidence  on 
which  to  base  such  assumption.  Richardson- 
Roberts-Byrne  Drv-Goods  Co.  v.  Goodkind,  22 
Mont.  462,  56  Pac.  1079;  Crutcher  v.  Schick, 
10  Tex.  Civ.  App.  6.76,  32  S.  W.  75.  And 
since  the  sufficiency  of  the  evidence  is  for 
the  jury  to  determine  an  instruction  on 
the  weight  of  evidence  is  erroneous.  Willis 
V.  Strickland,  (Tex.  Civ.  App.  1899)  50  S.  W. 
159. 

Questions  of  law. —  Where  there  is  no  con- 
flict in  the  evidence  as  to  the  facts,  and  it 
appears  that  the  time  which  has  elapsed 
between  a  knowledge  by  the  buyer  of  the 
defects  in  the  article  warranted  and  the 
time  of  the  attempted  rescission  is  so  great 
that  under  no  circumstances  appearing  in 
the  evidence  the  jury  will  be  warranted  in 
holding  a  rescission  within  a  reasonable  time, 
the  court  may  decide  the  question  as  a  mat- 
ter of  law  and  deny  the  purchaser's  right  to 
rescind.  Mattauch  v.  Riddell  Automobile  Co., 
138  Iowa  22,  115  N.  W.  509. 

Directing  verdict. —  Where  the  right  to  re- 
scind is  based  on  the  buyer's  false  statements 
as  to  his  financial  condition  it  is  error  to 
direct  a  verdict  for  plaintiff  because  the 
financial  statement  was  false  as  the  question 
to  be  determined  is  whether  the  statement 
showed  the  buyer  to  be  solvent  when  in  fact 
he  was  insolvent.  Meyers  v.  Bloon,  20  Tex. 
Civ.  App.  554,  50  S.  W.  217. 

99.  Berkey  v.  Lefebure,  125  Iowa  76,  99 
N.  W.  710. 

Form. —  Defendants,  owners  of  a  second 
mortgage  which  was  without  consideration, 
assigned  it  to  J  under  an  agreement  that  he 
should  sell  it  and  pay  them  one  thousand 
dollars.  By  means  of  fraudulent  representa- 
tions, J  induced  plaintiff  to  sell  him  clothing, 
subject  to  an  examination  of  the  title  to  the 
mortgaged  land,  which  was  made,  on  the 
request  and  at  the  expense  of  J,  by  a  title 
company.  Defendants  waived  the  payment 
of  the  one  thousand  dollars  by  J,  and  agreed 
to  accept  a  bill  of  sale  of  the  clothing  as 
security  therefor,  and  also  as  security  for 
the  sum  of  five  hundred  dollars  to  be  ad- 
vanced by  them  in  payment  of  interest  due 
on  the  first  mortgage,  and  of  two  hundred  and 
fifty  dollars  to  be  advanced  by  them  for 
examination  of  the  title  and  for  charges  on 
the  goods.    It  was  held  that  if  defendants 
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were  injured  by  the  act  of  J,  that  was  no 
reason  why  plaintiff,  in  enforcing  his  rights, 
should  pay  the  sum  which  J  agreed  to  pay 
them  for  the  second  mortgage  and  the  seven 
hundred  and  fifty  dollars  advanced  by  them, 
and  there  was  no  objection  to  the  form  of  a 
decree  failing  to  provide  for  such  payment 
by  plaintiff.  Light  v.  Jacobs,  183  Mass.  206, 
66  N.  E.  799. 

Costs. —  In  an  action  by  a  vendee  to  re- 
scind the  contract  of  saie  for  fraud,  the 
court  may,  in  its  order  that  the  sale  and 
conveyances  be  set  aside,  and  that  an  ac- 
counting between  the  parties  be  had  before 
a  referee,  also  adjudge  that  the  vendor  pay 
the  costs  so  far  as  accrued,  although  no  final 
judgment  has  been  rendered.  Stoppleman  v. 
Paetz,  75  Wis.  510,  44  N.  W.  834.' 

1.  Schelling  v.  Bischoff,  59  N.  Y.  Super. 
Ct.  562,  13  N.  Y.  Suppl.  600. 

2.  McHatton  f.  Rhodes,  143  Cal.  275,  76 
Pac.  1036,  101  Am.  St.  Rep.  125;  Crossen  v. 
Murphy,  30  Oreg.  114,  49  Pac.  858.  Where 
the  consideration  for  the  sale  of  a  piano  was 
two  hundred  dollars  in  money  and  an  organ, 
a  judgment  for  the  vendee  in  an  action  for  the 
rescission  of  the  contract,  for  the  amount 
of  the  consideration,  although  it  operates  to 
leave  the  seller  in  possession  of  both  the 
organ  and  piano,  is  not  a  contravention 
of  the  rules  that  a  contract  cannot  be  partly 
affirmed  and  partlv  rescinded.  Bell  v.  Ander- 
son, 74  Wis.  638/43  N.  W.  686. 

3.  Harris  V.  Daly,  121  Ga.  511,  49  S.  E. 
609. 

4.  Alabama. —  Milner.  etc.,  Co.  v.  Deloach 
Mill  Mfg.  Co.,  139  Ala.  645,  36  So.  765,  101 
Am.  St.  Rep.  63. 

Illinois. —  Follansbee  v.  Adams,  86  111.  13 ; 
Foster  v.  Smith,  56  111.  209. 

Maryland. —  Mitchell  V.  Wedderburn,  68 
Md.  139,  11  Atl.  760. 

Michigan. —  American  Wliite  Bronze  Co.  v. 
Gillette,  88  Mich.  231,  50  N.  W.  136,  26  Am. 
St.  Rep.  286;  Todd  v.  Everett,  78  Mich.  595, 
44  N.  W.  583. 

Nebraska. —  Backes  l\  Schlick,  82  Nebr. 
289,  117  N.  W.  707. 

Wisconsin. — Tufts  V.  Weinfeld,  88  Wis.  647, 
60  N.  W.  992. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  325. 

5.  Kinney  v.  Kiernan,  49  N.  Y.  164. 

6.  Alabama. —  Milner,  etc.,  Co.  v.  Deloach 
Mill  Mfg.  Co.,  139  Ala.  645,  36  So.  765,  101 
Am.  St.  Rep.  63. 

Illinois. — ^Doane  V.  Lockwood,  115  111.  490, 
4  K  E.  500. 
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price.  ^  But  if  the  property  has  been  sold  by  the  purchaser,  the  seller  is  entitled 
to  the  proceeds.*^  If,  however,  the  sale  is  fully  executed  and  there  is  no  pretense 
of  fraud  title  is  not  revested  by  rescission  but  only  by  resale.'^  On  rescission  by 
the  seller  for  the  default  of  the  buyer,  the  former  is  entitled  to  compensation  for 
the  use  of  the  property/^  and  for  its  depreciation  due  to  such  use,^^  or  to  the 
neglect  of  the  buyer;  but  he  is  not  entitled  to  compensation  for  depreciation 
not  due  to  either  of  such  causes.^^  The  purchaser  is  entitled  to  a  return  of  the 
purchase-price     with  interest. But  he  cannot  recover  damages  when  he  is 


Kentucky. —  Duncan  v.  Baird,  8  Dana  101. 

Louisiana. — Nixon  r.  Bozeman,  11  La.  Ann. 
750;  Derepas  v.  Shallus,  15  La.  371. 

^ev:  York. —  Flynn  r.  Ledger,  48  Hun  465, 
1  N.  Y.  Suppl.  235. 

South  Carolina. —  Carter  v.  Walker,  2  Rich. 
40. 

Vermont. —  Martin  r.  Eames,  26  Vt.  476. 
England. —  Read  r.  Hutchinson,  3  Campb. 
352. 

Attempt  to  rescind. —  A  mere  attempt  to 
rescind  not  consummated  does  not  invest  the 
title  in  the  seller.  American  Lumber,  etc., 
Co.  V.  Taylor,  137  Fed.  321,  70  C.  C.  A.  21. 

Refusal  to  receive  goods. —  Where  the  buyer 
having  the  right  to  rescind  because  the  goods 
are  not  in  accordance  with  the  contract 
tenders  them  to  the  seller  who  refuses  to  re- 
ceive them  the  title  remains  in  the  buyer. 
Damon  v.  Nelson,  17  111.  App.  72. 

7.  Foster  v.  Smith,  56  III  209;  Jacquin  f. 
Warren,  40  111.  459 ;  Kinney  v.  Kiernan,  49 
N.  Y.  164;  Hart  v.  Haight,  10  N.  Y.  Suppl. 
798;  Tufts  V.  Weinfeld,  88  Wis.  647,  60  N.  W. 
992;  Hewison  v.  Ricketts,  63  L.  J.  Q.  B.  711, 
71  L.  T.  Rep.  N.  S.  191,  10  Reports  558. 

8.  Avila  V.  Lockwood,  98  N.  Y  32. 

9.  Hornberger  v.  Feder,  30  Misc.  (N.  Y.) 
121,  61  N.  Y.  Suppl.  865. 

10.  Dawson  Mfg.  Co.  v.  Brunswick,  etc., 
R.  Co.,  51  Ga.  136;  Nichols,  etc.,  Co.  v.  Cald- 
well, 80  S.  W\  10'99,  26  Ky.  L.  Rep.  136; 
King  V.  Price,  2  Chit.  416,  18  E.  C.  L.  714. 

Use  of  saloon  license. —  Where  a  saloon  is 
sold,  including  the  vendor's  license,  the  vendor 
is  not  entitled,  on  the  rescission  of  the  con- 
tract, after  the  vendees  had  taken  possession 
of  the  saloon  and  operated  it  for  two  months, 
to  any  damages  for  the  "  use  of  the  license," 
where  it  does  not  appear  that  it  was  trans- 
ferred in  the  manner  required  by  Gen.  Laws, 
c.  102,  §  10.  Fleming  v.  Hanley,  21  R.  I. 
141,  42  AtL  520. 

On  rescission  by  the  buyer  and  recovery  of 
the  ^  purchase-money  he  cannot  set  off  as 
against  the  seller's  claim  to  compensation  for 
use  of  the  property  the  use  of  the  purchase- 
money  paid.  Murray  v.  Mann,  2  Exch.  539, 
12  Jur.  634,  17  L.  J.  Exch.  256. 

11.  Nichols  Co.  v.  Caldwell,  80  S.  W.  1099, 
26  Ky.  L.  Rep.  136. 

12.  Bourgeat  v.  Smith,  16  La.  467;  Coon  v. 
Reed,  1  Hilt.  (N.  Y.)  511. 

13.  Bigger  r.  Bovard,  20  Kan.  204;  Hurd 
V.  Birch,  11  N.  Y.  St.  870. 

14.  Colorado.— YaW^e  v.  Brule  17  Colo. 
App.  499,  68  Pac.  1054. 

Indiana. —  Fruits  v.  Pearson,  25  Ind.  App. 
235,  57  N.  E.  158. 

loua. —  Redman  r.  Malvin,  23  Iowa  296. 


Massachusetts. —  Hallwood  Cash  Register 
Co.  V.  Lafkin,  179  Mass.  143,  60  N.  E.  473 ; 
Attleborough  Nat.  Bank  v.  Rogers,  125  Mass. 
339. 

Missouri. — ^  White  v.  Salisbury,  33  Mo.  150; 
Spangler  v.  Kite,  47  Mo.  App.  230. 

Neiv  York. —  Loader  r.  Brooklvn  Chair  Co., 
64  N.  Y.  App.  Div.  615,  72  N.  Y\  Suppl.  297; 
Higgins  V.  Grouse,  63  Hun  134,  17  N.  Y. 
Suppl.  696;  Raymond  V.  Bearnard,  12  Johns. 
274,  7  Am.  Dec.  317. 

Pennsylvania. —  Lare  v.  Westmoreland  Spe- 
cialty Co.,  155  Pa.  St.  33,  25  Atl.  812;  Terry 
V.  Wenderoth,  147  Pa.  St.  519,  23  Atl.  763; 
Laubach  r.  Laubach,  73  Pa.  St.  387. 

Tennessee. —  Williams  v.  Hurt,  2  Humphr. 
68. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  327. 

Where  a  seller  consents  to  the  rescission  of 
the  contract  of  sale,  the  law  raises  an  im- 
plied agreement  on  his  part  to  refund  the 
price  paid.  Greder  r.  Stahl,  (S.  D.  1908) 
115  N.  W.  1129. 

Evidence.—  In  an  action  to  recover  money 
paid  on  rescission  of  a  sale  fc<r  fraud,  evi- 
dence as  to  the  market  value  of  the  goods 
at  the  time  and  place  of  delivery  was  im- 
material. Weil  V.  Stone,  33  Ind.  App.  112, 
69  N.  E.  698^  104  Am.  St.  Rep.  243. 

Assessments  on  corporate  stock. —  Where 
one  prociired  a  sale  of  stock  by  false  repre- 
sentations as  to  its  value,  a  purchaser,  on 
rescission  of  the  sale,  is  entitled  to  reim- 
bursement for  the  price,  and  also  for  an  as- 
sessment paid  on  such  stock.  Keen  v.  James, 
39  N.  J.  Eq.  527,  51  Am.  Rep.  29. 

Failure  to  return  note. —  Where  the  sale  of 
a  chattel  on  credit  is  rescinded  by  the  seller, 
the  fact  that  the  latter  fails  to  deliver  the 
vendee's  note  on  the  return  of  the  chattel 
does  not  make  him  guilty  of  a  conversion 
of  the  chattel,  the  rescission  of  the  sale 
rendering  the  note  valuel(^ss.  Volking  V. 
Huckabay,  67  Miss.  206,  7  So.  325. 

Default  of  buyer. —  Where,  under  a  con- 
tract for  the  sale  of  goods  deliverable  on 
future  days  at  a  fixed  price,  payable  at  speci- 
fied times,  the  purchaser  fails  to  pay  a  part 
of  the  price  at  time  appointed  for  its  pay- 
ment, the  vendor  may  rescind  the  contract, 
and  is  not  liable  to  pay  back  any  part  of 
the  money  already  received,  even  though  it 
exceed  wliat  the  goods  already  delivered  at 
the  agreed  price  would  amount  to.  Dwinel 
r.  Howard,  30  Me.  258. 

15.  Moreau  r.  Chauvin,  8  Rob.  (La.)  157; 
Donavan  r.  TNTooney,  5  La.  57:  Higgins  r. 
Grouse,  63  Hun  (N!  Y.)  134,  17  N.  Y.  Suppl. 
696;  Lare  ?•.  Westmoroland  Specialty  Co., 
155  Pa.  St.  33,  25  Atl.  812.    But  see  Dowlin 
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himself  in  the  wrong;  nor  can  he  recover  damages  for  a  breach  of  the  contract 
of  sale  or  for  freight  paid.^^  The  buyer  is  entitled  to  compensation  for  the 
expense  of  keeping  the  property  for  the  seller  after  a  tender  thereof/'*  but  not 
for  an  indefinite  time.^^  If  the  property  tendered  is  not  accepted  the  buyer 
should  resell  on  the  seller's  account/^  and  in  such  case  he  is  responsible  only  for 
the  proceeds/^  any  loss  falling  on  the  vendor.^^ 

V.  Performance  of  Contract.^* 

A.  In  General  —  l.  Title  of  Seller  —  a.  In  General.  It  is  essential  to 
the  performance  of  the  contract  so  as  to  render  the  buyer  liable  for  the  price  that 
the  seller  should  transfer  to  him  a  valid  title  to  the  goods. It  does  not,  however, 
affect  the  sufficiency  of  the  performance  that  the  seller  is  not  the  actual  owner 
or  does  not  convey  his  own  title/®  or  that  he  is  not  in  possession. The  obliga- 
tion of  the  seller  is  fulfilled  if  he  conveys  a  good  marketable  title/^  and  if  he  is 
in  a  position  to  transfer  such  a  title  the  buyer  cannot  avoid  liability  by  a  refusal 
to  accept  in  the  absence  of  other  objection. 

b.  Defects  in  Title  and  Waiver  Thereof.    The  existence  of  a  vahd  lien  upon 


V.  New  Orleans,  etc.,  R.  Co.,  5  Rob.  (La.)  5, 
where  it  was  held  that  one  who  had  been 
allowed  a  certain  discount  on  paying  cash 
was  not  entitled  to  interest  at  the  same 
rate  on  rescission. 

16.  Fancher  v.  Goodman,  29  Barb.  (N.  Y.) 
815. 

17.  Kansas  Refrigerating  Co.  v.  Pert,  3 
Kan.  App.  364,  42  Pac.  943  (warranty  of 
quality)  ;  McCormick  Harvesting  Mach.  Co. 
V.  Brown,  5  Nebr.  (Unoff.)  354,  98  N.  W. 
697;  Himt  County  Oil  Co.  v.  Scott,  2»  Tex. 
Civ.  App.  213,  67  S.  W.  451. 

18.  Chamberlin  v.  Fuller,  59  Vt.  247,  9  Atl. 
832. 

19.  Carter  v.  Walker,  2  Rich.  (S.  C.)  40. 

20.  Dawson  v.  Vickery,  150  111.  398,  37 
N.  E.  910;  Strauss  f.  National  Parlor  Furni- 
ture Co.,  76  Miss.  343,  24  So.  703. 

Excuse  for  delay. —  When  the  vendee  in  an 
executory  contract  of  sale  has  rejected  and 
returned  the  goods,  but  the  vendor  has  re- 
fused to  receive  them,  in  an  action  by  the 
vendor  for  the  price,  evidence  of  attempts 
to  induce  the  vendor  to  arbitrate  is  compe- 
tent on  behalf  of  the  vendee  to  explain  a 
delay  in  selling  the  goods  to  save  loss.  Rubin 
V.  Sturtevant,  80  >ed.  930,  26  C.  C.  A. 
259. 

Question  for  jury. —  Whether  a  buyer,  after 
rejecting  a  shipment  of  goods,  waited  an  un- 
reasonable time  and  incurred  unreasonable 
expense  before  selling  them  for  the  seller's 
account  is  for  the  jury.  Strauss  v.  National 
Parlor  Furniture  Co.,  76  Miss.  343,  24  So. 
703. 

21.  Hitchcock  v.  Griffin,  etc.,  Co.,  99  Mich. 
447,  58  N.  W.  373,  41  Am.  St.  Rep.  624; 
Strauss  v.  National  Parlor  Furniture  Co.,  76 
Miss.  343,  24  So.  703;  Messmore  v.  New 
York  Shot,  etc.,  Co.,  40  N.  Y.  422;  Youghio- 
ghenv  Iron,  etc.,  Co.  v.  Smith,  66  Pa.  St. 
340. 

22.  Rubin  v.  Sturtevant,  80  Fed.  930,  26 
C.  C.  A.  259. 

23.  Bacon  i-.  Cobb,  45  111.  47. 

24.  Agreement  to  rescind  see  supra,  IV, 
B,  2. 
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Breach  of  contract  as  ground  for  rescission 

see  supra,  IV,  B,  3,  c. 

25.  Georgia. — Northington-Munger-Pratt  Co. 
r.  Farmers'  Gin,  etc.,  Co.,  119  Ga.  851,  47 
S.  E.  200;  Phinizy  v.  Few,  19  Ga.  66. 

Illinois. —  McPherson  v.  Hall,  44  111.  264; 
Siegel  V.  Brooke,  25  111.  App.  207.  See  also 
Matson  r.  Repley,  98  111.  App.  479  [affirmed 
in  196  111.  269,  63  N.  E.  6771. 

Indiana. —  Marshall  v.  Duke,  51  Ind.  62. 

Louisiana. — Alexander  v.  Gusman,  16  La. 
Ann.  251. 

ISleio  York. —  Croninger  v.  Crocker,  62  N.  Y. 
151. 

Pennsylvania. —  Miller  v.  Westerhoff,  14 
Pa.  Super.  Ct.  604,  18  Lane.  L.  Rev.  17. 

Wisconsin. —  Parish  v.  McPhee,  102  Wis. 
241,  78  N.  W.  421. 

Articles  covered  by  patent. —  The  fact  that 
certain  goods  bought  by  defendant,  unknown 
to  him,  were  covered  by  a  patent  constituted 
such  a  defect  of  title  as  warranted  him  in 
refusing  to  accept  or  pay  for  them.  Siegel 
V.  Brooke,  25  111.  App.  207. 

Transfer  of  qualified  interest. —  It  may  be 
shown  by  the  facts  and  circumstances  of  the 
sale  that  the  seller  did  not  intend  to  assert 
ownership  therein,  but  to  transfer  only  the 
qualified  interest  which  he  might  have 
tJierein.  Meyer  v.  Mehrhoff,  19  Mo.  App. 
682.  And  see  Krumbhaar  v.  Birch,  83  Pa. 
St.  426. 

26.  Bell  V.  Oflfutt,  10  Bush  (Ky.)  632; 
Boinest  v.  Leignez,  2  Rich.   (S.  C.)  464. 

27.  Reynolds  v.  Fitzpatrick,  23  Mont.  52, 
57  Pac.  452. 

28.  Boinest  V.  Leignez,  2  Rich.  (S.  C.) 
464;  Deering  Harvester  Co.  v.  Kelly,  103 
Fed.  261,  43  C.  C.  A.  225. 

Stone  from  public  land. —  One  who  takes 
stone  from  public  land  has  a  good  market- 
able title  thereto.  Sullivan  v.  Schultz,  22 
Mont.  541,  57  Pac.  279. 

29.  Bell  V.  Offutt,  10  Bush  (Ky.)  632; 
Johnson  v.  Rayner,  25  N.  Y.  App.  Div.  598, 
49  N.  Y.  Suppl.  959,  27  N.  Y.  Civ.  Proc.  102; 
Morris  r.  Grant,  34  Hun  (N.  Y.)  377.  But 
see  Alexander  v.  Gusman,  16  La.  Ann.  251. 
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the  property  is  such  a  defect  in  the  title  as  will  avoid  the  buyer's  liability/^  and 
it  is  immaterial  that  the  person  holding  the  lien  is  willing  to  waive  it.^^  But  the 
mere  fact  that  there  is  a  lien  of  record  will  not  have  that  result  if  it  is  not  in  fact 
an  enforceable  lien.^^  So  also  the  successful  interposition  of  an  adverse  claim 
to  the  property  is  a  defect  in  title  relieving  the  buyer  from  habihty;  but  even 
when  the  seller's  title  is  defective  if  he  has  acted  in  good  faith  the  buyer  cannot 
maintain  an  action  as  for  failure  to  perform,  or  resist  payment  of  the  purchase- 
money  so  long  as  he  is  undisturbed  in  his  possession. Knowledge  on  the  part 
of  the  buyer  of  a  defect  in  the  seller's  title  before  the  sale  estops  him  from  raising 
that  objection  to  the  sufficiency  of  the  performance.^^ 

e.  Subsequently  Acquired  Title.  Where  the  seller  has  no  title  at  the  time  of 
the  sale  but  subsequently  acquires  title,  the  title  so  acquired  inures  to  the  benefit 
of  the  buyer.^^ 

2.  Bills  of  Sale  —  a.  In  General.  Since  title  to  personal  property  may  in 
the  absence  of  statute  providing  otherwise  pass  by  delivery,^^  the  execution  and 


30.  Chenault  v.  Bush,  S4  Ky.  528,  2  S.  W. 
160,  8  Ky.  L.  Rep.  490;  Saxton  v.  Krein,  107 
Mich.  62,  64  N.  W.  868;  Miller  v.  Wester- 
hoff,  14  Pa.  Super.  Ct.  604,  18  Lane.  L.  Rev. 
17;  Kelly  v.  Berry,  39  Wis.  669. 

Foreclosure  of  mortgage. —  Where  defend- 
ant purchased  negroes  which  were  afterward 
seized  and  sold  under  a  mortgage  on  them 
given  by  the  former  owner,  and  defendant 
repurchased  them  under  the  mortgage  sale, 
he  was  not  bound  to  pay  the  former  owner 
any  part  of  the  purchase-money,  but  only 
interest  or  hire  during  the  time  he  had  the 
negroes  in  possession  before  the  sale  for  fore- 
closure. Alexander  v.  Maxwell,  Rich.  Eq. 
Cas.  (S.  C.)  302. 

Pledged  stock.— That  stock  sold  is  pledged 
is  not  necessarily  a  defect  in  title.  Ortmann 
V.  Fletcher,  117  Mich.  501,  76  N.  W.  63. 

Waiver  by  seller  of  objections  based  on 
lien. —  Where,  at  the  time  of  the  seller's 
offering  to  deliver  property  to  the  buyer  ac- 
cording to  contract,  there  are  adverse  liens 
upon  the  property,  but  the  seller  furnishes 
security  against  them  to  the  buyer's  satis- 
faction, and  the  latter  refuses  to  accept  the 
property  on  the  sole  ground  that  it  is  of 
defective  quality,  this  is  a  waiver  of  the  ob- 
jection founded  on  the  existence  of  the  liens. 
Kelly  V.  Berry,  39  Wis.  669. 

31.  Dunham  v.  Pettee,  4  E.  D.  Smith  500 
{reversed  on  other  grounds  in  8  N.  Y.  508]. 

32.  Burns  v.  Munger,  45  Hun  (N.  Y.)  75. 
Validity  of  lien.—  Where  the  bill  of  sale  of 

a  stock  of  goods  to  certain  creditors,  in  satis- 
faction of  their  claims,  stipulated  that  the 
sale  and  settlement  should  be  void  if  the 
goods  "  be  replevied  or  attached  or  levied 
upon  by  other  creditors  ...  or  said  sale  to 
be  declared  void  by  a  jury  or  the  courts," 
the  two  clauses  should  be  read  as  meaning 
substantially  the  same  thing,  and  the  sale 
did  not  become  void  merely  because  an  at- 
tachment or  levy  was  made,  but  only  when 
judicially  determined  to  be  valid  as  "against 
such  creditors'  title.  Wood  v.  Clark,  121  111. 
359,  12  N.  E.  271  [affirming  21  111.  App. 
464]. 

33.  Phinizy  v.  Few,  19  Ga.  66;  Marshall  v. 
Duke,  51  Ind.  62. 
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Failure  of  buyer  to  contest  claim. —  Where 

a  suit  is  brought  to  recover  a  slave  of  a 
vendee,  who  refers  the  matter  in  controversy 
to  arbitrators  without  the  authority  or  con- 
sent of  his  vendor,  who  sold  the  slave  bona 
fide,  and  when  he  might  have  cast  plaintiff 
in  an  action  at  law,  the  vendee  has  no  remedy 
in  equity  against  the  vendor,  if  he  loses  the 
slave  by  the  award.  Dust  v.  Conrod,  5  Munf. 
(Va.)  411. 

Disclaimer  of  adverse  title. —  Any  interest 
in  seed  shipped  by  plaintiffs  to  defendant 
being  disclaimed  by  0,  title  of  0  cannot  be 
urged  in  avoidance  of  defendant's  liability 
on  his  promise  to  pay  plaintiffs  for  seed 
shipped  by  them  to  him.  National  Cotton- 
Oil  Co.  V.  Taylor,  (Tex.  Civ.  App.  1898)  45 
S.  W.  478. 

34.  Alabama. —  McKenzie  v.  Wimberly,  86 
Ala.  195,  5  So.  468;  Duncan  v.  Stewart,  25 
Ala.  408,  60  Am.  Dec.  527. 

Arkansas. —  Sumner  v.  Gray,  4  Ark.  467, 
38  Am.  Dec.  39. 

Neio  Hampshire. —  Buss  v.  Putney,  38 
N.  H.  44. 

Pennsylvania. — Krumbhaar  v.  Birch,  83  Pa. 
St.  426. 

Vermont.— Clsijton  v.  Scott,  43  Vt.  553. 

35.  Pipes  V.  Shiff,  10  La.  Ann.  301 ;  Mill- 
creek  Tp.  V.  Brighton  Stock  Yards  Co.,  27 
Ohio  St.  435;  Fry  v.  Lucas,  29  Pa.  St.  356. 
But  see  Forbes  v.  Drumm,  15  La.  Ann. 
707. 

Notice  to  buyer. —  Where  reference  to  a 
deed  to  the  vendor  of  slaves  is  made  in  an 
act  of  sale  of  the  slaves,  so  as  to  become  part 
of  the  act  and  place  it  within  the  vendee's 
knowledge,  the  vendee  is  charged  with  notice 
of  any  matters  in  his  vendor's  title.  Carian 
V.  Rieffel,  2  Mart.  N.  S.  (La.)  619. 

36.  Davis  V.  Tingle,  8  B.  Mon.  (Ky.)  539; 
Frazer  v.  Hilliard,  2  Strobh.  (S.  C.)  309; 
Sherman  v.  Champlain  Transp.  Co.,  31  Vt. 
162.  But  see  Scranton  v.  Clark,  39  N.  Y. 
220,  100  Am.  Dec.  430.  And  compare  Head 
V.  Goodwin,  37  Me.  181. 

37.  Of  slaves  see  Slaves, 

Purchase  of  cattle  without  see  Animals, 
2  Cyc.  436. 

38.  See  infra,  VI,  A,  4,  b. 
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delivery  of  a  bill  of  sale  is  not,  unless  required  by  agreement,  necessary  to  a  per- 
formance by  the  seller.^ ^  The  statute  may,  however,  require  that  the  sale  of 
particular  kinds  of  property  shall  be  by  bill  of  sale/^  It  is  not  essential  that  the 
writing  should  be  in  any  particular  form  so  long  as  it  shows  an  intent  to  transfer 
the  property  for  a  consideration.^^  The  writing  may  be  in  the  form  of  a  receipt 
acknowledging  payment  of  the  consideration  for  the  property  therein  described ; 
but  it  must  show  a  present  transfer,^^  although  it  is  not  essential  that  it  should 
recite  the  fact  of  delivery  of  the  property.^* 

b.  Execution  and  Delivery.  The  bill  of  sale  must  be  duly  executed,*^  but  it 
is  not  necessary  that  it  should  be  executed  by  both  parties  in  order  to  be  binding 
on  both.^®  To  operate  as  a  transfer  of  the  property  the  bill  of  sale  must  be  deliv- 
ered,^^ and  possession  of  the  instrument  is  usually  sufficient  evidence  of  delivery; 
but  delivery  will  not  be  presumed  from  possession  if  it  appears  that  there  was 
never  any  intent  on  the  part  of  the  seller  to  give  possession  or  to  deliver.^^  And 
generally  any  act  of  the  seller  to  be  considered  as  showing  delivery  must  be  accom- 
panied by  a  clear  intent  to  deliver. 


39.  Thompson  v.  Richards,  14  Mich.  172; 
Tatum  v.  Jameson,  2  Humphr.  (Tenn. )  298. 

Construction  of  agreement. —  An  agreement 
to  "  sign  off "  requires  delivery  of  tangible 
personal  property  and  notes  payable  to 
bearer,  unless  there  was  a  request,  which  the 
buyer  would  have  a  right  to  insist  on,  for 
written  evidence  of  the  transfer.  Thompson 
V.  Richards,  14  Mich.  172. 

40.  See  Panhandle  Nat.  Bank  r.  Emery,  78 
Tex.  498,  15  S.  W.  23. 

Stock  under  control. —  A  sale  by  brand  of 
horses  rounded  up  and  under  control  of  a 
herder  on  the  range  is  not  within  the  pur- 
view of  Rev.  St.  art.  4564,  which  requires  a 
bill  of  sale  in  case  of  a  sale  of  horses  by 
brand  while  running  on  the  range.  Scofield 
V.  Douglass,  (Tex.  Civ.  App.  1895)  30  S.  W. 
817. 

41.  Bellerby  v.  Thomas,  105  Ga.  477,  30 
S.  E.  425;  Bangs  f.  Friezen,  36  Minn.  423, 
32  N.  W.  173  (where  the  writing  stated, 
"I  agree  to  sell,"  instead  of  "I  sell")  ;  Mc- 
Allister V,.  McAllister,  34  N.  C.  184  (where 
the  writing  recited  that  for  vame  received 
the  seller  relinquished  to  the  buyer  his  right 
and  title  to  the  property). 

Definition. —  A  bill  of  sale  is  a  written 
agreement  by  which  one  person  transfers  his 
rights  to  or  interest  in  personal  chattels  to 
another.  Berry  v.  Robinson,  122  Ga.  575,  50 
S.  E.  378;  Putnam  v.  McDonald,  72  Vt.  4, 
47  Atl.  159. 

42.  Finney  v.  Lucy,  (Ala.  1905)  39  So. 
583;  Bush  f.  Bradford,  15  Ala.  317. 

43.  Crane  v.  Pearson,  49  Me.  97. 

Receipted  statement  of  account. — Where  de- 
fendant sold  a  bicycle  to  plaintiff,  a  written 
instrument  executed  by  him  to  plaintiff, 
*'  Terms  cash.  P.  to  M.,  dr.,  one  bicycle, 
$47.50.  Paid  July  27,  1896,"  was  not  suffi- 
cient to  constitute  a  bill  of  sale,  since  it 
did  not  contain  words  importing  a  transfer 
of  title,  but  was  merely  a  receipted  state- 
ment of  account.  Putnam  v.  McDonald,  72 
Vt.  4,  47  Atl.  159. 

Note  for  purchase-money. —  A  note  given 
by  the  buyer  providing  that  the  title  to  the 
personalty  shall  remain  in  the  seller  until 
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the  money  is  paid  is  not  a  bill  of  sale. 
Berry  r.  Robinson,  122  Ga.  575,  50  S.  E. 
378. 

44.  Walker  v.  Hays,  15  La.  Ann.  640. 

45.  Dorsey  v.  Gassaway,  2  Harr.  &  J.  (Md.) 
402,  3  Am.  Dec.  557. 

A  seal  is  not  necessary  to  the  effectiveness 
of  a  bill  of  sale.  Tribble  v.  Oldham,  5  J.  J. 
Marsh.  (Ky.)  137. 

Proof  of  execution. —  The  execution  of  the 
bill  of  sale  may  be  proved  oy  testimony  of  a 
subscribing  Avitness.  Hemphill  v.  Dixon,  11 
Fed.  Cas.  No.  6,346a,  Hempst.  235. 

46.  Finney  v.  Lucy,  (Ala.  1905)  39  So.  583, 
where  the  writing  was  m  the  form  o!  a 
receipt  for  the  purchase-money. 

47.  Connecticut. — Alsop  v.  Swathel,  7  Conn. 
500. 

Massachusetts. —  Buffmgton  v.  Curtis,  15 
Mass.  528,  8  Am.  Dec.  115. 

Michigan. —  Doyle  v.  Mizner,  40  Mich.  160. 

New  York. —  Bryant  v.  Bryant,  42  N.  Y.  11; 
Govin  V.  De  Miranda,  76  Hun  414,  27  N.  Y. 
Suppl.  1049. 

United  States.— Blewett  v.  U.  S.,  10  Ct.  CL 
235. 

See  43  Cent.  Dig.  tit.  '"Sales,"  §  344. 

48.  Collins  v.  Bankhead,  1  Strobh.  (S.  C.) 
25;  Blewett  f.  U.  S.,  10  Ct.  CI.  235. 

Sufficiency  of  delivery.— When  the  seller 
left  the  bill  of  sale  in  his  desk  with  a  letter 
to  the  buyer  saying  it  was  far  him,  the  buyer 
taking  possession  thereof,  there  was  a  suffi- 
cient delivery.  Chezum  v.  Parker,  19  Wash. 
645,  54  Pac.  22. 

49.  Brand  v.  Focht,  1  Abb.  Dee.  (N.  Y.) 
185,  3  Keyes  409,  2  Trauscr.  App.  357,  5 
Abb.  Pr.  N.  S.  225. 

50.  Alsop  V.  Swathel,  7  Conn.  500 ;  Thomp- 
son V.  Easton,  31  Minn.  99,  16  N.  W.  542. 

Evidence  of  delivery. —  That  a  bill  of  sale 
has  been  executed,  acknowledged,  and  re- 
corded is  evidence  of  a  delivery  to  and  ac- 
ceptance by  the  purchaser,  and  may  under 
many  circumstances  establish  the  fact,  es- 
pecially where  unexplained.  Knoche  v.  Perry, 
90  Mo.  App.  483.  But  see  Govin  v.  De 
Miranda,  76  Hun  (N.  Y.)  414,  27  N.  Y.  Suppl. 
1049. 
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c.  Filing  or  Recording-.'''^  As  between  the  parties  to  a  sale,  as  a  general  rule, 
it  is  not  necessary  to  the  validity  thereof  that  a  bill  of  sale  of  the  goods  be 
recorded ;  and  as  between  the  parties  recording  it  is  not  necessary,  although 
intended  as  security  and  not  as  an  absolute  conveyance.^^  Under  some  statutes, 
however,  a  bill  of  sale  of  certain  kinds  of  property  (cattle  running  on  a  range) 
must  be  recorded  or  it  does  not  take  effect  in  favor  of  any  one  for  any  purpose,^* 
at  least  unless  the  vendee  has  received  and  actually  taken  possession.^^ 

d.  Operation  and  Effect.    A  bill  of  sale  is  generally  conclusive  on  both  parties, 
although  it  is  signed  by  the  seller  only.^^    It  conveys  a  good  title  as  against  the 
seller  or  any  one  claiming  under  him/^  entitling  the  buyer  to  immediate  possession.^^ 

3.  Performance  of  Conditions.  If  a  condition  is  imposed  on  one  of  the  parties 
to  the  sale,  as  a  condition  precedent  to  the  performance  by  the  other  party,  there 
must  be  a  full  and  complete  performance  of  such  condition  to  put  such  other 
party  in  default, unless  such  performance  is  waived. If  no  time  is  fixed  for 
the  performance  of  conditions  they  must  be  performed  within  a  reasonable  time.®^ 
If  conditions  are  concurrent  or  dependent  neither  party  can  maintain  an  action 
for  breach  by  the  other  party  without  showing  performance  of  conditions  on  his 
own  part,  or  an  offer  to  perform,  although  it  is  not  certain  from  the  terms  which  is  to 
do  the  first  act.^^    In  the  case  of  independent  agreements  the  failure  to  perform 


Delivery  to  third  person. — ^Where  the  maker 
of  a  bill  of  sale  placed  it  in  the  hands  of 
a  third  person  to  keep,  or  to  hold  it  subject 
to  the  order  of  the  depositor,  there  was  no 
delivery,  actual  or  constructive,  to  the  other 
party.    Alsop  v.  Swathel,  7  Conn.  500. 

51.  As  to  bona  fide  purchasers  see  infra, 

VT,  B.  1,  c.    (IT),  (D). 

As  to  third  persons  see  infra,  VI,  A,  7,  b. 
Conditional  sales  see  infra,  X,  J,  4. 

52.  Heisch  v.  Bell,  11  N.  M.  523,  70  Pac. 
572;  Cocke  v.  Trotter,  10  Yerg.  (Tenn.)  213; 
Lemon  v.  Bacon,  15  Fed.  Cas.  No.  8,241,  4 
Cranch  C.  C.  466. 

53.  Fitzgerald  v.  Andrews,  15  Nebr.  52,  17 
N.  W.  370. 

54.  Black  v.  Vaughan,  70  Tex.  47,  7  S.  W. 
604. 

55.  Panhandle  Nat.  Bank  v.  Emery,  78 
Tex.  498,  15  S.  W.  23. 

56.  Tribble  v.  Oldham,  5  J.  J.  Marsh.  (Ky.) 
137;  Welsh  v.  Terrebonne,  6  La.  Ann.  78. 

57.  Finney  v.  Lucy,  (Ala.  1905)  39  So. 
583. 

58.  Evans  v.  Herring,  27  N.  J.  L.  243. 
Effect  to  transfer  property. —  Under  the 

live  stock  law  (Laws  (1897),  Act  No.  6), 
providing  that  a  transfer  of  live  stock  on 
a  range  may  be  made  by  a  sale  and  delivery 
of  the  brand,  but  not  prohibiting  the  sale 
or  transfer  of  live  stock  in  any  other  manner, 
the  owner  of  an  undivided  interest  in  cattle 
on  a  range  can  transfer  the  same,  as  any 
other  personal  property,  without  delivery, 
by  a  bill  of  sale  properly  executed,  acknowl- 
edged, and  recorded,  conveying  his  interest 
in  the  cattle.  Brill  v.  Christy,  7  Ariz.  217, 
63  Pac.  757. 

Question  for  jury.— Whether  the  seller  in- 
tended by  a  bill  of  sale  to  vest  immediate 
title  in  the  buyer  should  under  proper  in- 
struction be  submitted  to  the  jury.  Jonea 
r.  TTook,  47  Mo.  329. 

59.  Fitzgerald  v.  Andrews,  15  Nebr.  52,  17 
N.  W.  370r 


60.  Alabama. —  Austill  v.  Hieronymus,  124 
Ala.  376,  27  So.  255. 

California. —  Withers  v.  Moore,  140  Cal. 
591,  74  Pac.  159. 

Indiana. —  Bressler  v.  Kelly/ 34  Ind.  App. 
235,  72  N.  E.  613. 

I^ew  York. —  Steinliardt  v.  Bingham,  182 
N.  Y.  326,  75  N.  E.  403  [affirming  90  N.  Y. 
App.  Div.  149,  85  N.  Y.  Suppl.  1044];  Hig- 
gins  V.  Delaware,  etc.,  R.  Co.,  60  N.  Y.  553; 
Bidwell  V.  Overton,  13  N.  Y.  Suppl.  274,  20 
Abb.  N.  Cas.  402. 

^outh  Carolina. —  Equitable  Mfg.  Co.  v. 
Cooley,  69  S.  C.  332,  48  S.  E.  267. 

Vermont. — ^Lawrence  v.  Davey,  28  Vt.  264. 

Wisconsin. —  Kellogg  v.  Nelson,  5  Wis. 
125. 

United  States. —  Straus  v.  J.  M.  Russell 
Co.,  85  Fed.  589. 

England. —  Bowes  v.  Shand,  2  App.  Cas. 
455,  46  L.  J.  Q.  B.  561,  36  L.  T.  Rep.  N.  S. 
857,  25  Wklv.  Rep.  730;  Kingdom  v.  Cox, 
5  C.  B.  522,  12  Jur.  336,  17  L.  J.  C.  P.  155, 
57  E.  C.  L.  522;  Graves  v.  Legg,  2  C.  L.  R. 
1266,  9  Exch.  709,  23  L.  J.  Exch.  228; 
Hickox  V.  Adams,  34  L.  T.  Rep.  N.  S.  404. 

Time  within  which  performance  of  condi- 
tions sufficient. —  If  persons  buy  hay  which  is 
to  be  pressed  by  them  and  removed  from 
the  seller's  premises,  they  have  a  right  to 
press  the  hay  within  the  time  that  by  the 
terms  of  their  contract  they  were  to  remove 
it.  Austin  v.  Langlois,  8l"  Vt.  223,  69  Atl. 
739. 

61.  Brown  r.  Ellis,  103  Ky.  303,  45  S.  W. 
94,  19  Ky.  L.  Rep.  2023;  Young  Bros. 
Mach.  Co.  r.  Young,  111  Mich.  118,  69  N.  W. 
152;  Maddux  r.  Usher,  16  Fed.  Cas.  No 
8,936,  2  Hask.  261. 

62.  Kingdom  v.  Cox,  5  C.  B.  522,  17  L.  J. 
C.  P.  155,  12  Jur.  336,  57  E.  C.  L.  522: 
Barber  v.  Taylor,  5  M.  &  W.  527,  9  L.  J. 
Exch.  21. 

63.  Illinois. —  Stoolfire  r.  Rovse,  71  111. 
223. 
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is  not  such  a  breach  as  terminates  the  habihty  of  the  other  party  but  it  gives  him 
a  right  to  sue  for  or  recoup  his  damages/* 

B.  Delivery  —  1.  In  General.  The  term  deUvery  "  is  used  in  the  law  of 
sales  in  very  different  senses,  being  used  in  some  instances  to  denote  a  change  of 
title  and  in  others  to  denote  change  of  possession. Delivery  as  denoting  change 
of  title  is  treated  elsewhere  in  this  article. The  present  discussion  is  concerned 
only  with  delivery  as  effecting  a  change  of  possession  in  performance  of  the  contract. 

2.  Obligation  to  Deliver.  If  payment  according  to  the  terms  of  the  contract 
is  a  condition  precedent  there  is  no  obligation  to  deliver  until  payment  is  made.^^ 
But  as  a  general  rule  the  obligation  of  the  seller  to  deliver  the  goods  and  of  the 
buyer  to  pay  the  price  are  concurrent  conditions.  This  is  of  course  true  where 
the  contract  of  sale  so  provides/^  and  delivery  and  payment  are  concurrent  con- 
ditions where  no  time  of  payment  and  delivery  is  agreed  on/^  where  the  contract 
is  silent  as  to  the  time  of  payment, where  there  is  no  stipulation  for  delay  on 
either  side,'^  or  where  no  time  is  specified  for  delivery. While  it  is  not  incum- 
bent on  the  seller  to  deliver  until  the  buyer  is  ready  to  pay,^^  yet  it  is  as  much 
the  duty  of  the  seller  to  dehver  as  for  the  buyer  to  accept  and  pay  for  the  goods,'^ 


ISlew  York. — ^  Lester  v.  Jewett,  11  N.  Y. 
453;  Kelley  v.  Upton,  5  Duer  336. 

Pennsylvania. — Keeler  v.  Schmertz,  46  Pa. 
St.  135;  Levering  v.  Phillips,  7  Pa.  St.  387; 
Harris'  Appeal,  9  Pa.  Cas.  233,  12  Atl. 
743. 

Vermont. —  Perry  v.  Wheeler,  24  Vt.  286; 
Jones  V.  Marsh,  22  Vt.  144. 

United  States. —  Livermore  v.  Braiier,  128 
Fed.  265,  62  C.  C.  A.  647. 

64.  Arkansas. —  Magnolia  Compress  Co.  i\ 
Smith,  75  Ark.  503,  88  S.  W.  563. 

Maine. —  Haynes  v.  Hayward,  41  Me.  488. 

Massachusetts. —  Knight  v.  New  England 
Worsted  Co.,  2  Cush.  271. 

Missouri. — Springfield  Seed  Co.  v.  Walt, 
94  Mo.  App.  76,  67  S.  W.  938. 

Nevj  York. —  Bladsworth  v.  Rosenblatt,  20 
Misc.  357,  45  N.  Y.  Suppl.  931. 

England. —  Eastern  Counties  R.  Co.  v. 
Philipson,  16  C.  B.  2,  24  L.  J.  C.  P.  140,  81 
E.  C.  L.  2. 

65.  Shelton  v.  French,  33  Conn.  489 ;  Morse 
V.  Sherm-an,  106  Mass.  430;  Bloyd  V.  Pol- 
lock, 27  W.  Va.  75. 

66.  See  infra,  VI,  A,  4,  b. 

67.  Austin  r.  Hieronvmus,  124  Ala.  376, 
27  So.  255;  Allen  v.  Hartfield,  76  111.  358; 
Woolsey  v.  Axton,  192  Pa.  St.  526,  43  Atl. 
1029;  Bloxam  v.  Sanders,  4  B.  &  C.  941,  7 
D.  &  R.  396,  28  Rev.  Rep.  519,  10  E.  C.  L. 
868. 

68.  California. —  Fruit  V.  Phelps,  4  Cal.  ■ 
282. 

Illinois. — Harber  Bros.  Co.  v.  Moffat  Cycle 
Co.,  151  111.  84,  37  N.  E.  676  [affirming  52 
111.  App.  146]  ;  Pennsylvania  Coal  Co.  v. 
Ryan,  107  111.  226;  Canadian  Bank  of  Com- 
merce V.  McCrea,  106  111.  281;  Allen  v. 
Hartfield,  76  111.  358;  Stoolfire  v.  Royse,  71 
111.  223. 

Indiana. —  Johnson  v.  Powell,  9  Ind.  566. 

Kentucky. —  Estill  v.  Jenkins,  4  Dana  75 ; 
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V.  Jones,  11  Barb.  263;  Kelley  v.  Upton,  5 
Duer  336. 

Ohio. —  Hounsford  v.  Fisher,  Wright  580. 

Pennsylvania. — Keeler  v.  Schmertz,  46  Pa. 
St.  135;  Levering  v.  Phillips,  7  Pa.  St.  387. 
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69.  Cole  r.  Swanston,  1  Cal.  51,  52  Am. 
Dec.  288. 

70.  Metz  V  Albrecht,  52  111.  491;  Mitchell 
V.  Georgia  R.,  etc.,  Co.,  6  Rich.  (S.  C.)  188. 

71.  Speyer  v.  Colgate,  67  Barb.  (N.  Y.) 
192. 
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282. 

Delaware. —  Pusey,  etc.,  Co.  v.  Dodge,  3 
Pennew.  63,  49  Atl.  248. 

Illinois. — Harber  Bros.  Co.  v.  Moffat  Cycle 
Co.,  151  HI.  84,  37  N.  E.  676  [affirming  52 
111.  App.  146]  ;  Stoolfire  v.  Royse,  71  111.  223. 

New  York. —  James  v.  Hamilton,  2  Hun 
630,  5  Thomps.  &  C.  183  [affirmed  in  63 
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Pa.  St.  135. 
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United  States. — Leonard  v.  Davis,  1  Black 
476,  17  L.  ed.  222. 
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4  Rev.  Rep.  395,  101  Eng.  Reprint  890. 
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and  the  right  of  the  seller  to  enforce  the  contract  depends  on  his  showing  per- 
formance/^ or  an  offer  to  perform/^  or  a  readiness  and  willingness  to  perform." 
The  obhgation  of  the  seller  to  deliver  may  be  fixed  by  payment  or  by  tender  of 
payment  with  demand  and  notice  to  deliver. '^^  If  under  the  terms  of  the  contract 
the  obligation  to  deliver  is  absolute,  the  seller  cannot  impose  an  additional  con- 
dition on  dehvery.^^  There  is  no  obligation  to  deliver  when  the  contract  has 
been  definitely  repudiated  by  the  buyer/^  or  where  he  insists  on  conditions  not 
contemplated  by  the  contract. 

3.  Demand,  Notice,  or  Tender  by  Buyer  —  a.  In  General.  In  order  to  put  the 
seller  in  default  for  non-delivery  a  demand  on  the  part  of  the  buyer  is  usually 
necessary  when  the  obligations  of  the  parties  are  concurrent, or  the  goods  are 
deliverable  at  the  request  of  the  buyer,  or  are  to  be  called  for  by  him,^^  as  when 
the  delivery  is  to  be  made  at  the  residence  or  place  of  business  of  the  seller.  If 
no  time  is  fixed  for  dehvery  the  buyer  must  make  demand, and,  if  delivery  is 
to  be  made  on  or  before  a  certain  day  at  the  option  of  the  buyer,  demand  is  neces- 
sary to  put  the  seller  in  default  before  that  day.^^  A  readiness  to  receive  the 
goods  and  pay  the  price  is,  however,  sufficient  without  a  demand  if  by  the  terms  of 
the  contract  the  goods  are  deliverable  within  a  certain  fixed  time,^^  or  are  deliver- 
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But  see  Hapgood  v.  Shaw,  105  Mass.  276, 
where  the  court  said  that  when  payment  and 
delivery  are  concurrent  there  is  nothing  to 
be  done  by  either  party,  and  if  nothing  is 
done  by  either  neither  party  is  in  default, 
and  neither  party  can  hold  the  other  for 
breach  of  contract. 

Impossibility  of  performance. —  Where  a 
contract  for  the  delivery  of  certain  goods  at 
a  stated  time  and  place  became  impossible 
of  performance  according  to  its  terms,  the 
seller  was  not  entirely  relieved  from  any  ob- 
ligation, but  was  bound  to  make  tender  of 
the  best  delivery  possible.  J.  H.  Larabee 
Co.  V.  Crossman,  100  N.  Y.  App.  Div.  499,  92 
N.  Y.  Suppl.  565  [a-ffirmed  in  184  N.  Y.  586, 
77  N.  E.  1189]. 

75.  Stoolfire  v.  Royse,  71  111.  223;  Summers 
V.  Sleeth,  45  Ind.  598;  Kelley  v.  Upton,  5 
Duer  (N.  Y.)  336;  Armstrong  v.  Heide,  47 
Misc.  (N.  Y.)  609,  94  N.  Y.  Suppl.  434; 
Jones  i\  Marsh,  22  Vt.  144. 

76.  See  infra,  V,  B,  5. 

77.  See  infra,  V,  B,  4. 

78.  Barr  v.  Logan,  5   Harr.    (Del.)  52; 

Flower  v.  Taliaferro,  3  La.  88;  Murray  v. 
Larabie,  8  Mont.  208,  19  Pac.  574;  Gray  v. 
Walton,  107  N.  Y.  254,  14  N.  E.  191. 

79.  See  infra,  V,  B,  3. 

80.  Manda  v.  Etienne,  93  N.  Y.  App.  Div. 
609.  87  N.  Y.  Suppl.  588;  Smokeless  Fuel 
Co.  V.  Seaton,  105  Va.  170,  52  S.  E.  829; 
Durocher  v.  McLaren,  10  Quebec  Super.  Ct.  257. 

81.  McCormick  Harvesting  Mach.  Co.  v. 
Markert,  107  Iowa  340,  78  N.  W.  33; 
Withers  v.  Reynolds,  2  B.  &  Ad.  882,  1  L.  J. 
K.  B.  30,  22  E.  C.  L.  370. 

Waiver  of  obligation. —  Where  ])ayment  was 
to  be  made  on  delivery  a.  demand  for  a 
credit  of  ten  days,  without  wliich  the  buyer 


refused  to  accept  the  goods,  is  a  waiver  of 
the  obligation  to  deliver.  Ackerman  v.  As- 
toria Veneer  Mills,  etc.,  Co.,  11  JST.  Y.  Suppl. 
528. 

82.  Cochran  v.  Chetopa  Mill,  etc.,  Co., 
(Ark.  1908)  114  S.  W.  711. 

83.  See  supra,  Y,  B,  2. 

84.  Smokeless  Fuel  Co.  v.  Seaton,  105  Va. 
170,  52  S.  E.  829;  Cottrell  v.  Smokeless  Fuel 
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in  148  Fed.  594];  Neis  v.  Yocum,  16  Fed. 
168,  9  Sawy.  24;  Great  Northern  R.  Co.  v. 
Harrison,  12  C.  B.  576,  22  L.  J.  C.  P.  49,  74 
E.  C.  L.  576. 

Contract  construed  and  held  not  to  require 
demand  for  delivery  see  Nicholls  v.  American 
Steel,  etc.,  Co.,  117  N.  Y.  App.  Div.  21,  102 
N.  Y.  Suppl.  227  [affirmed  in  191  N.  Y.  554, 
85  N.  E.  1113]. 

85.  Posey  v.  Scales,  55  Ind.  282;  Wil- 
mouth  V.  Patton,  2  Bibb  (Ky.)  280;  An- 
drews V.  Cheney,  62  N.  H.  404;  Gleckler  v. 
Slavens,  5  S.  D.  364,  59  N.  W.  323. 

86.  Wire  v.  Foster,  62  Iowa  114,  17  N.  W. 
174. 

87.  Peak  v.  Hollingsworth,  5  Ind.  120; 
Pratt  V.  Craft,  19  La.  Ann.  130;  Blyden- 
burgh  V.  Welsh,  3  Fed.  Cas.  No.  1,583, 
Baldw.  331. 

88.  Phelps  V.  McGee.  18  111.  155 ;  Posey  i\ 
Scales,  55  Ind.  282;  Holt  v.  Brown,  63  Iowa 
319,  19  N.  W.  235. 

89.  Arkansas. —  Patterson  v.  Jones,  13  Ark. 
69,  56  Am.  Dec.  296. 

Indiana. —  Mountfoy  n.  Adair,  1  Ind.  254, 
Smith  96. 

Kentucky. — Shrev/sberry  v.  Buckleys,  4 
Bibb  260  (delivery  to  be  made  in  instal- 
ments) ;  Mitchell  V.  Gregory,  1  Bibb  449,  4 
Am.  Dec.  655 ;  Chandler  i\  Robertson,  9 
Dana  291. 

Louisiana. —  Chattanooga  Car,  etc.,  Co.  v. 
Lefebvre,  113  La.  487,  37  So.  38. 
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able  at  the  seller's  option.  A  demand  when  necessary  need  not  be  in  writing 
unless  it  is  so  stipulated. 

b.  Notice.  If  the  buyer  is  to  designate  the  place  of  delivery  or  the  vessel  on 
which  the  goods  are  to  be  delivered,  such  designation  is  a  condition  precedent 
to  the  obligation  of  the  seller  and  must  be  made,^^  and  notice  given  thereof/^  and 
of  the  buyer's  readiness  to  receive  the  goods. So  too  if  the  buyer  is  to  designate 
the  quantity  to  be  delivered  at  any  particular  time/^  and  if  no  particular  quality 
is  contracted  for  but  the  buyer  is  given  the  option  to  designate  the  size  or  quality 
of  the  articles  to  be  furnished,  he  must  give  notice  to  the  seller  of  the  size  and 
quality  desired. If  the  contract  provides  that  shipment  shall  be  made  at  such 
time  as  the  buyer  may  direct,  and  contrary  to  such  provision  shipment  is  made 
immediately  without  directions  from  the  buyer  he  is  not  liable  on  the  contract 
unless  he  waives  the  premature  shipment  and  accepts  the  goods. 

e.  Tender  of  Payment.  While  a  payment  or  tender  of  the  price  amounts  to 
a  demand, it  is  not  necessary  that  a  demand  should  be  accompanied  by  an 
actual  tender  of  the  price;  but  it  is  generally  sufficient  that  the  buyer  is  ready 
and  wilhng  to  receive  the  goods  and  pay  the  price.^ 

d.  Time  of  Demand  or  Notice.  Time  of  making  demand  depends  largely  on 
the  provisions  of  the  contract  of  sale;^  but  in  any  event  it  must  be  in  a  reasonable 


North  Carolina. —  Cole  v.  Hester,  31  N.  C. 
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*See  43  Cent.  Dig.  tit.  "Sales,"  §  357. 

90.  Brooklyn  Oil  Refinery  v.  Brown,  38 
How.  Pr.  (N.  Y.)  444. 

91.  Fruit  V.  Phelps,  4  Cal.  282. 

92.  Walton  v.  Black,  5  Houst.  (Del.)  149; 
Christy  v.  Stafford,  22  111.  App.  430  laffirmed 
in  123  HI.  463,  14  N.  E.  680];  Sutherland 
V.  Allhusen,  14  L.  T.  Rep.  N.  S.  666. 

Sufficiency  of  designation. —  Where  plain- 
tiffs sold  defendant  a  quantity  of  steel 
blooms,  for  which  they  had  contracted  with 
one  S,  to  be  delivered  f.  o.  b.,  with  shipping 
directions  as  per  a  freight  contract  in  the 
hands  of  S,  and  accepted  by  plaintiffs,  the 
transfer  to  defendant  of  the  freight  contract 
in  the  hands  of  S  was  a  complete  provision 
by  defendant  for  the  shipment,  and  no  notice 
as  to  shipping  directions  was  required  from 
him.  Dwight  v,  Eckert,  117  Pa.  St.  490,  12 
Atl.  32. 

93.  Woolner  v.  Hill,  47  N.  Y.  Super.  Ct. 
470  [reversed  on  other  grounds  in  93  N.  Y. 
576]. 

If  the  buyer  is  to  furnish  cars  for  goods 
bought  on  an  entire  contract  to  deliver  on  or 
before  a  specified  date,  he  must  give  the  seller 
reasonable  notice  of  the  arrival  of  the  cars 
so  as  to  enable  the  seller  by  reasonable  dili- 
gence to  complete  the  delivery  on  a  specified 
date  and  if  the  notice  is  not  given  the  seller 
is  not  bound  to  deliver  any  of  the  goods. 
Pinkham  v.  Haynes,  103  Me.  112,  68  Atl. 
642. 

94.  Walton  v.  Black,  5  Houst.  (Del.)  149. 

Agreement  to  give  notice. —  Notice  of  readi- 
ness to  receive  the  goods  must  be  given  if 
such  was  the  agreement  of  the  parties.  San- 
born V.  Benedict,  78  111.  309. 

Buyer  to  provide  container. —  On  a  sale  of 
wheat,  the  buyer  to  provide  bags  for  sack- 
ing it,  the  buyer  must  provide  the  bags  to 
put  the  seller  in  default.  Kellogg  v.  Nelson, 
5  Wis.  125. 
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95.  Spratt  v.  Merchants',  etc.,  Nat.  Bank, 
4  Pa.  Cas.  107,  7  Atl.  98. 

96.  Kirwan  v.  Roberts,  99  Md.  341,  58 
Atl.  32. 

A  mere  option  to  designate  the  size  or 
quality  does  not  impose  such  a  duty,  how- 
ever, if  a  particular  size  or  quality  is  pro- 
vided for  in  the  contract  as  in  the  absence 
of  a  designation  it  is  the  duty  of  the  seller 
to  deliver  the  size  specified.  American  Tin- 
Plate  Co.  V  Trotter,  105  Fed.  478. 

97.  Schmick  v.  Simmons,  (Tex.  Civ.  App. 
1908)  107  S.  W.  568. 

98.  Barr  v.  Logan,  5  Harr.  (Del.)  52; 
Bradley  v.  Michael,  1  Ind.  551. 

99.  Crosby  v.  Watkins,  12  Cal.  85;  Wool- 
ner V.  Hill,  93  N.  Y.  576. 

1.  California. —  Fruit  V.  Phelps,  4  Cal.  282. 
Georgia. —  Phillips    v.    Williams,    39  Ga. 

597. 

Illinois. —  Metz  v.  Albrecht,  52  111.  491; 
Sexton  V.  Brown,  36  111.  App.  281. 

Massachusetts. —  West  v.  Piatt,  127  Mass. 
367. 

Neiv  York.—  Woolner  v.  Hill,  93  N.  Y.  576 ; 
Bronson  v.  Wiman,  8  N.  Y.  182  [affirming  10 
Barb.  406];  Vail  v.  Rice,  5  N.  Y.  155;  Sears 
V.  Conover,  34  Barb.  330  [affirmed  in  4  Abb. 
Dec.  179,  3  Keyes  113,  33  How.  Pr.  324]; 
Coonley  v.  Anderson,  1  Hill  519,  And  see 
-Isaacs  V.  New  York  Plaster  Works,  67  N.  Y. 
124;  Speyer  v.  Colgate,  67  Barb.  192;  Law- 
rence V.  Everett,  11  N.  Y.  Suppl.  881;  Cook 
V.  Ferral,  13  Wend.  285. 

North  Carolina. —  Grandy  v.  Small,  48 
N.  C.  8;  Grandy  v.  McCleese,  47  N.  C.  142, 
64  Am.  Dec.  574. 

Pennsylvania. —  Lockhart  v.  Bonsall,  77  Pa. 
St.  53. 

Rhode  Island. — Guilford  v.  Mason,  22  R.  I. 
422,  48  Atl.  386. 

Fermonf.— Packer  V.  Button,  35  Vt.  188. 

England. — Rawson  v.  Johnson,  1  East  203, 
6  Rev.  Rep.  252. 

2.  See  Dox  v.  Dey,  3  Wend.  (N.  Y.)  356 
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time/''  although  this  requirement  may  be  and  is  waived  if  no  objection  is  made 
on  that  ground.^  If  by  the  terms  of  the  contract  the  purchaser  is  to  give  notice 
of  the  place  of  delivery,  the  notice  should  be  given  such  length  of  time  before  the 
date  fixed  for  delivery  as  to  enable  the  seller  to  comply  with  the  terms  of  the 
contract.^  Where  notice  of  readiness  to  receive  delivery  is  sent  by  mail,  nothing 
being  said  as  to  the  method  of  giving  notice,  the  seller  is  not  bound  by  such  notice 
until  actual  receipt  thereof,  and  is  not  in  default  in  making  delivery  if  he  acts 
promptly  thereafter.® 

e.  Circumstances  Excusing  Demand  or  Tender.  As  the  law  does  not  require 
one  to  do  a  thing  which  is  vain  and  fruitless,^  demand  or  tender  of  payment  is 
excused  if  the  seller  has  repudiated  the  contract;  ^  but  the  refusal  must  be  explicit 
and  positive.^  A  demand  or  tender  by  the  buyer  is  excused  if  to  the  knowledge 
of  the  buyer  the  seller  has  sold  the  goods  to  a  third  person, or  by  assignment 
has  put  it  out  of  his  power  to  deliver,^^  or  if  the  seller  cannot  be  found.^^    A  tender 


(holding  that  where  goods  were  sold  to  be 
delivered  on  demand,  payment  to  be  made 
on  a  day  certain,  the  seller  was  put  in  de- 
fault, although  the  demand  was  not  made 
until  after  the  time  for  payment  had  elapsed, 
the  agreements  being  independent)  ;  Noe  v. 
Hodges,  3  Humphr.  (Tenn.)  162  (holding 
that  on  a  contract  for  the  delivery  of  hogs, 
in  which  no  time  or  place  of  delivery  is 
specified,  a  demand  at  the  residence  of  the 
buyer  is  sufficient,  without  ten  days'  previous 
notice  thereof,  under  the  provisions  of  the 
act  of  1807,  chapter  95,  section  1). 

3.  Blydenburgh  v.  Welsh,  3  Fed.  Cas.  No. 
1,583,  Baldw.  331. 

What  is  reasonable  time. —  Under  a  con- 
tract made  on  July  20,  to  sell  and  deliver 
wool  in  "  a  reasonable  time,  viz.,  within  two 
weeks,"  a  demand  on  August  12  is  sufficient. 
Chadwick  v.  Butler,  28  Mich.  349.  A  de- 
mand not  made  until  a  year  after  the  date 
of  the  contract  in  which  no  time  was  fixed 
for  delivery  is  not  made  in  a  reasonable 
time.  Hume  v.  Mullins,  35  S.  W.  551,  18 
Ky.  L.  Rep.  108. 

When  reasonable  time  commences  to  run. — 
Upon  a  contract  for  the  sale  and  delivery  of 
goods  upon  demand,  the  reasonable  time 
within  which  the  buyer  may  demand  the 
goods  does  not  begin  to  run  until  the  seller 
calls  upon  him  to  do  so.  Cameron  v.  Wells, 
30  Vt.  633. 

4.  Blydenburgh  V.  Welsh,  3  Fed.  Cas.  No. 
1,583,  Baldw.  331. 

5.  West  V.  Newton,  1  Duer  (N.  Y.)  277. 

6.  Burhans  v.  Corey,  17  Mich.  282. 

7.  Lieberman  v.  Isaacs,  43  Minn,  186,  45 
N.  W.  8;  Parker  v.  Pettit,  43  N.  J.  L.  512. 

8.  Kansas. —  Thompson  v.  Warner,  31  Kan. 
533,  3  Pac.  339. 

Maryland. —  Williams  v.  Woods,  16  Md. 
220. 

Missouri. —  Price  v.  Vanstone,  40  Mo.  App. 
207. 

Nebraska. —  Post  v.  Garrow,  18  Nebr.  682, 
26  N.  W.  580. 

Neic  Jersey. — ^Parker  V.  Pettit,  43  N.  J.  L. 
ol2. 

Neio  York. —  Sampson  r.  Lewis,  8  N.  Y.  St. 
346. 

North  Carolina. —  Hughos  r.  Knott,  138 
N.  C.  105,  50  S.  E.  586.    But  see  Crandy  ?•. 


Small,  48  N.  C.  8  (holding  that  if  refusal 
is  put  on  untenable  ground,  the  buyer  is  not 
excused)  ;  Grandy  v.  McCleese,  47  N.  C.  142, 
64  Am.  Dec.  574. 

Texas. —  Fisher  v.  Dow,  72  Tex.  432,  10 
S.  W.  455. 

Illustration. —  Under  a  contract  to  deliver 
two  hundred  and  forty  car-loads  of  timber 
during  a  year,  in  quantities  of  twenty  car- 
loads a  month,  to  be  shipped  upon  orders 
given  by  the  purchaser  to  the  seller,  to  places 
designated  in  the  orders,  if  the  seller  ex- 
pressly refuses  to  fill  the  orders  which  under 
the  contract  he  was  bound  to  fill,  the  pur- 
chaser is  not  under  obligation  to  go  through 
the  idle  form  of  giving  orders  in  order  to 
hold  the  seller  for  a  breach  of  his  contract 
to  deliver  two  hundred  and  forty  car-loads 
during  the  year.  Seligman  v.  Beecher,  36 
Pa.  Super.  Ct.  475. 

Declaration  to  third  person. —  The  declara- 
tion of  the  seller  to  a  third  person  that  he 
would  not  be  able  to  deliver  does  not  excuse 
tender  of  performance  by  the  buyer.  Mc- 
Donald V.  Williams,  1  Hilt.  (N.  Y.)  365. 

9.  Hanson  v.  Slaven,  98  Cal.  377,  33  Pac. 
266,  holding  that  under  a  contract  to  de- 
liver stock  a  declaration  by  the  seller  that 
the  stock  is  hypothecated  but  will  be  deliv- 
ered as  soon  as  he  can  get  it  reduced  is  not 
a  refusal  to  deliver. 

10.  Delaware.- — Lea  v.  Ennis,  6  Houst. 
433. 

Georgia. —  Foster  v.  Leeper,  29  Ga.  294. 
Louisiana. — ^Marchesseau  v.  Chaffee,  4  La. 
Ann.  24. 

Minnesota. —  Lieberman  v.  Isaacs,  43  Minn. 
186,  45  N.  W.  8. 

New  York. —  Kester  r.  Reynolds.  6  Hun 
626;  Crist  v.  Armour,  34  Barb.  378;  Sears  v. 
Conover,  34  Barb.  330  [affirmed  in  4  Abb. 
Dec.  179,  3  Keyes  113,  33  How.  Pr.  324]. 

North  Carolina. —  Harriss  r.  Williams,  48 
N.  C.  483,  67  Am.  Dec.  253. 

Ver7nont. —  Packer  r.  Button,  35  Vt.  188. 

11.  Woolner  r.  Hill,  93  N.  Y.  576.  But 
see  Spratt  r.  IMerchants,  etc.,  Nat.  Bank,  4 
Pa.  Cas.  107,  7  Atl.  98.  holding  that  demand 
or  tender  is  not  iioeossarily  excused  by  insol- 
vency. 

12.  Cuilford  r.  ^Fason,  22  R.  T.  422.  4S  Atl. 
386. 
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of  the  price  is  also  excused  if  measurement  is  necessary  to  determine  the  amount 
due  and  it  is  not  made  within  the  time  specified.^^ 

4.  Readiness  to  Deliver  and  Notice  Thereof  —  a.  Ability  and  Readiness  to 
Deliver.  Although  under  the  terms  of  the  contract  there  is  no  absolute  obliga- 
tion on  the  seller  to  dehver/^  yet  in  order  to  put  the  buyer  in  default  he  must 
be  in  a  position  to  perform  or  show  a  readiness  so  to  do/^  and  if  he  is  able,  ready, 
and  willing  to  deliver  it  is  a  performance  so  far  as  the  seller  is  concerned. On 
the  other  hand  if  by  reason  of  his  negligence  he  is  unable  to  perform,^^  or  has 
put  it  out  of  his  power  to  perform,  as  by  a  sale  of  the  property  to  a  third  person, 
it  is  a  breach  of  his  contract. 

b.  Notice,  The  seller  must  give  notice  of  his  readiness  to  deliver  if  he  has 
agreed  to  do  so,^^  or  if  there  is  uncertainty  as  to  the  place  or  time  of  delivery, 
or  if  delivery  is  to  be  made  at  the  option  of  the  seller,^^  2,nd  a  sufficient  notice 
will  fix  the  liabihty  of  the  buyer.^^ 


13.  Lowry  'C.  Barelli,  21  Ohio  St.  324. 

14.  See  supra,  V,  B,  2. 

15.  ioica.— Holt  V.  Brown,  63  Iowa  319,  19 
N.  V^.  235. 

Kentucky. —  Shrewsberry  f.  Buckleys,  4 
Bibb  260.  ' 

ISfew  York. —  Stemmerman  V.  Kelly,  122 
N.  Y.  App.  Div.  669,  107  N.  Y.  Suppl.  379. 

Oregon. — ■  Schneider  v.  Oregon  Pac.  R.  Co., 
20  Oreg.  172,  25  Pac.  391. 

Pennsylvania. —  Byers  v.  Bonsall,  3  Pittsb. 
482. 

Texas. —  Diamond  State  Iron  Co.  v.  San 
Antonio,  etc.,  R.  Co.,  11  Tex.  Civ  App.  587, 
33  S.  W.  987. 

Vermont. —  Phelps  V.  Hubbard,  51  Vt.  489; 
Jones  V.  Marsh,  22  Vt.  144. 

United  States. —  Neis  v.  Yocum,  16  Fed.  168, 
9  Sawy.  24. 

England. —  Jackson  v.  Allaway,  8  Jur.  63, 
13  L.  J.  C.  P.  84,  6  M.  &  G.  942,  7  Scott  N.  R. 
875,  46  E.  C.  L.  942. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  352. 

Property  in  possession  of  another. —  A  ven- 
dor cannot  recover  for  breach  of  a  contract  to 
purchase  horses  where  he  was  unable  to  make 
delivery  on  the  contract  date  because  the 
horses  were  in  possession  of  a  third  person, 
who  claimed  an  interest  therein  and  refused 
to  surrender  possession  of  them.  Davis  V. 
Gilliam,  14  V^ash.  206,  44  Pac.  119. 

16.  Boston,  etc..  Iron  Works  v.  Montague, 
135  Mass.  319;  Lewis  v.  Craft,  39  Oreg.  305, 
64  Pac.  809. 

Appropriation  of  specific  article  not  neces- 
sary.—  In  order  to  constitute  a  readiness  and 
willingness  to  perform  it  is  not  necessary  that 
specific  articles  should  have  been  appropriated 
by  the  seller  for  delivery.  Dunlop  v.  Grote,  2 
C,  &  K.  153,  61  E.  C.  L.  153;  Baker  v.  Fir- 
minger,  28  L.  J.  Exch.  130. 

Question  for  jury. —  Whether  the  seller  was 
able  to  perform  at  the  time  the  buyer  waived 
tender  is  for  the  jury.  Stokes  V.  MacKay,  82 
Hun  (N.  Y.)  449,  31  N.  Y.  Suppl.  706  [af- 
firmed in  147  N.  Y.  223,  41  N.  E.  496]. 

17.  Cole  V.  Swanston,  1  Cal.  51,  52  Am. 
Dec.  288;  Boies  v.  Vincent,  24  Iowa  387; 
Diamond  State  Iron  Co.  v.  San  Antonio,  etc., 
R.  Co.,  11  Tex.  Civ.  App.  587,  33  S.  W.  987. 

18.  Shreveport  Cotton  Oil  Co.  r.  Fried- 
lander,  112  La.  1059,  36  So.  853;  Hart  V. 
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Summers,  38  Mich.  399;  Ashley  v.  Dixon,  48 
N.  Y.  430,  8  Am.  Rep.  559, 

Pledged  stock.— On  a  sale  of  stock  the  fact 
that  it  is  pledged  does  not  show  an  inability 
to  deliver,  where  it  appears  that  large  quanti- 
ties of  it  were  for  sale  and  buyers  few.  Han- 
son V.  Slaven,  98  Cal.  377,  33  Pac.  266. 

19.  Quarles  v.  George,  23  Pick.  (Mass.) 
400;  Stokes  v.  Brown,  2  Sweeny  (N.  Y.)  457; 
Fowler  v.  Rigney,  5  Abb.  Pr.  N.  S.  (N.  Y.) 
182. 

20.  McNairy  v.  Bishop,  8  Dana  (Ky.)  150; 
Rogers  v.  Van  Hoesen,  12  Johns.  (N.  Y.) 
221;  Dwight  V.  Eckert,  117  Pa.  St.  490,  12 
Atl.  32;  Davies  v.  McLean,  28  L.  T.  Rep. 
N.  S.  113,  21  Wkly.  Rep.  264. 

Place  of  delivery. —  If  the  place  of  delivery 
is  different  from  that  of  the  residence  or  place 
of  business  of  the  vendee,  he  must  be  notified 
of  such  delivery.  Henkle  v.  Smith,  21  111. 
238. 

Place  of  delivery  certain. —  If  the  place  of 
delivery  is  certain  notice  thereof  need  not  be 
given.  Erskine  v.  Erskine,  13  N.  H.  436; 
Williams  v.  Johnston,  26  N.  C.  233. 

21.  McNairy  v.  Bishop,  8  Dana  (Ky.)  150; 
Spooner  v.  Baxter,  16  Pick.  (Mass.)  409; 
Sears  v.  Conover,  34  Barb.  (N.  Y.)  330  [af- 
firmed in  4  Abb.  Dec.  179,  3  Keyes  113,  33 
How.  Pr.  324]  (sale  of  growing  crops)  ; 
Cullum  V.  Wagstaff,  4»  Pa.  St.  300. 

Time  uncertain. —  In  Kirkpatrick  v.  Alex- 
ander, 44  Ind.  595,  it  was  held  that  under 
a  contract  providing  for  delivery  in  "  the 
first  half  of  August"  notice  of  delivery  must 
be  given.  But  in  Kirkpatrick  t\  Alexander, 
60  Ind.  95,  it  was  said  that  non-delivery  be- 
fore August  16  was  equivalent  to  notice  that 
delivery  would  be  made  on  that  day. 

22.  McNairy  v.  Bishop,  8  Dana  '(Ky.)  150; 
Stokes  V.  Brown,  2  Sweeny  (N.  Y.)  457; 
Brooklyn  Oil  Refinery  v.  Brown,  38  How.  Pr. 
(N.  Y.)  444;  Rogers  v.  Van  Hoesen,  12 
Johns.  (N.  Y.)  221;  Weiseger  t\  Wheeler,  14 
Wis.  101. 

23.  Bishops  v.  McNary,  2  B.  Mon.  (Ky.) 
132,  36  Am.  Dec.  592;  Wilson  v.  Broom,  6 
La.  Ann.  381. 

Notice  held  sufficient. —  Notice  to  one  of 
two  joint  contracting  parties  of  the  time  and 
place  when  and  where  property  will  be  deliv- 
ered is  sufficient  to  charge  them,  in  an  action 


SALES 


[35  Cye.]  169 


5.  Tender  of  Delivery  or  Offer  to  Perform  —  a.  In  General.  An  offer  on 
the  part  of  the  seller  to  perform  his  part  of  the  contract  by  dehvery  of  the  goods 
is  sufficient  to  fix  the  liability  of  the  buyer.^^  The  offer  must,  however,  be  in  the 
form  of  an  actual  tender  of  performance,^^  and  a  mere  readiness  to  make  a  tender 
in  the  absence  of  the  buyer  is  not  sufficient.^^  But  if  the  seller  attends  at  the 
place  of  delivery  and  the  buyer  does  not  appear  a  formal  tender  is  not  necessary." 
The  tender  to  be  effective  must  be  unconditional,^^  conforming  to  the  terms  of 
the  contract,^^  and  must  be  made  at  the  time  and  place  mentioned  in  the  con- 


against  the  buyers,  for  their  failure  to  take 
the  property.  Bishops  r.  McNary,  2  B.  Mon. 
(Ky.)  132,  36  Am.  Dec.  592.  Where  a  con- 
tract for  the  sale  of  growing  hops  provided 
for  their  delivery  between  September  20  and 
October  20,  payment  to  be  made  on  delivery 
and  acceptance,  a  delivery  of  a  portion  of 
the  hops  during  the  time  specified,  with  no- 
tice by  the  seller  of  his  readiness  to  deliver 
the  balance,  was  sufficient  notice  to  the  pur- 
chasers as  to  the  date  when  the  hops  would 
be  delivered  to  render  them  liable  for  the 
agreed  price  on  the  delivery  and  acceptance  of 
the  balance  two  days  later.  Meeker  v.  John- 
son, 5  Wash.  718,  32  Pac.  772,  34  Pa«.  148. 

Notice  held  insufficient. —  Where  a  contract 
for  the  sale  and  removal  by  the  buyer  of  five 
buildings  bound  the  buyer  to  complete  the 
removal  within  fifteen  days,  and  to  start 
within  twenty-four  hours'  notice,  a  notice 
given  the  buyer  to  take  possession  of  and 
remove  three  buildings  was  ineffective,  as 
against  the  buyer,  for  any  purpose.  Lippman 
V.  Hauben,  47  Misc.  (N".  Y.)  668,  94  N.  Y. 
Suppl.  520.  Vendors  of  hogs  covenanted  to 
deliver  a  fixed  number  in  pens  to  be  selected 
by  them  within  ten  miles  of  a  certain  place. 
A  notice  to  the  vendees  that  they  would  de- 
liver a  portion  of  the  hogs  at  a  certain  place 
at  a  fixed  date  was  not  sufficient  on  the  pre- 
sumption that  when  the  vendee  arrived  at 
such  place  he  would  receive  a  notice  of  de- 
livery at  the  same  or  some  other  suitable 
place  of  the  balance  of  the  hogs.  McNairy  v. 
Bishop,  8  Dana  (Ky.)  150. 

Time  of  giving  notice. — A  notice  left  at 
the  residence  of  a  purchaser,  on  the  four- 
teenth of  the  month,  when  he  was  absent  on 
business  in  another  county,  of  an  intended 
delivery  on  the  sixteenth,  was  insufficient. 
McNairy  i-.  Bishop,  8  Dana  (Ky.)  150.  Under 
a  contract  to  purchase  merchandise,  to  be  de- 
livered at  the  seller's  option  between  the  date 
of  the  contract  and  a  specified  date,  four 
days'  notice  of  delivery  to  be  given,  in  order 
to  sustain  an  action  for  refusal  to  receive  the 
merchandise,  the  seller  must  give  the  four 
days'  notice  on  or  before  the  fourth  day  be- 
fore the  day  specified  in  the  contract.  Fowler 
V.  Rigney,  5  Abb.  Pr.  N.  S.  (N.  Y.)  182.  To 
the  same  efi'ect  see  Quaries  i\  George,  23  Pick. 
(Mass.)  400. 

24.  California. —  Crocker  V.  Field's  Biscuit, 
etc.,  Co.,  93  Cal.  532,  29  Pac.  225. 

/ZZiwots.— Stoolfire  v.  Royse,  71  111.  223; 
Aultman  v.  Henderson,  32  111.  App.  311. 

loion. —  Holt  V.  Brown,  63  Iowa  319,  19 
N.  W.  235. 

Louisiana. — Blackman  v.  Hoey,  18  La.  Ann. 
23.  ^ 


Missouri. —  Crown  Vinegar,  etc.,  Co.  v, 
Wehrs,  59  Mo.  App.  493. 

'Neio  Hampshire. — Haynes  v.  Thom,  28  N.  H. 
386. 

IV^ew  York. —  Tipton  v.  K'eitner,  20  N.  Y. 
423;  Lester  v.  Jewett,  11  N.  Y.  453;  Munn  v. 
Barnum,  24  Barb.  288;  Kelley  v.  Upton,  5 
Duer  336;  Armstrong  v.  Heide,  47  Misc.  609, 
94  N.  Y.  Suppl.  434;  Kaufman  v.  Canary,  21 
Misc.  302,  47  N.  Y.  Suppl.  152 ;  Nicholson  v. 
Paston,  11  N.  Y.  Suppl.  567. 

North  Carolina. —  Hurlburt  v.  Simpson,  25 
N.  C.  233. 

Pennsylvania. —  Lovering  r.  Buck  Mountain 
Coal  Co.,  54  Pa.  St.  291. 

Tennessee. — ■  Coleman  v.  Hudson,  2  Sneed 
463;  Wells-Jones  Plow  Co.  v.  Deeds,  1  Tenn. 
Ch.  App.  400. 

Vermont. —  Phelps  v.  Hubbard,  51  Vt.  489. 

Washington. —  Fox  v.  Utter,  6  Wash.  299, 
33  Pac.  354. 

England. —  Dorriens  v.  Hutchinson,  1  Smith 
K.  B.  420. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  358. 

Contra. —  Webber,  v.  Minor,  6  Bush  (Ky.) 
463,  99  Am.  Dec.  688,  holding  that  there  must 
be  delivery  actual  or  constructive. 

Refusal  to  accept. —  Where  plaintiff  ten- 
dered the  stock  on  the  day  agreed  on  for  mak- 
ing the  transfer,  and  defendant  refused  to  ac- 
cept it,  plaintiff  need  not  wait  till  the  end 
of  the  day,  but  might  sell  the  stock  to  another 
immediately  after  the  tender  and  refusal. 
Dorriens  v.  Hutchinson,  1  Smith  K.  B.  420. 

Where  no  place  is  specified  for  delivery 
the  place  of  business  of  the  seller  is  the 
place  at  which  the  buj^er  must  make  pay- 
ment, and  the  seller  make  delivery,  and  a 
tender  of  delivery  is  unnecessary.  Halvord- 
son  V.  Grossman,  107  N.  Y.  Suppl,  627.  And 
see  Scott  v.  Miller,  114  N.  Y.  App.  Div.  6,  99 
N.  Y.  Suppl.  609. 

25.  McPherson  v.  Gale,  40  111.  368. 

26.  McPherson  v.  Hall,  44  111.  264;  Mc- 
Pherson V.  Gale,  40  111.  368. 

27.  McNairy  f.  Bishop,  8  Dana  (Kv.)  150; 
Howard  v.  Holbrook,  9  Bosw.  (N.  Y.)  237; 
Bordenave  v.  Gregorv,  5  East  107,  1  Smith 
K.  B.  306. 

28.  Messer  r.  Woodman,  22  N.  H.  172,  53 
Am.  Dec.  241;  Robinson  r.  Batchelder,  4 
N.  H.  40. 

Any  condition,  however  small,  vitiates  a 
tender.   Robinson  v.  Batchelder,  4  N.  H.  40. 

Demand  for  payment. —  On  a  sale  of  goods 
to  be  paid  for  on  delivery,  tender  of  the  goods 
was  sufficient,  although  coupled  with  a  de- 
mand for  the  purchase-price.  Rice  r.  Appel, 
111  Iowa  454,  82  N.  W.  1001. 

29.  Lovering  r.  Buck  Mountain  Coal  Co., 
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tract Even  if  delivery  at  the  designated  time  and  place  is  impossible  the  seller 
is  bomid  to  tender  the  best  delivery  possible.^^  If  the  goods  are  so  bulky  and 
ponderous  or  of  such  a  nature  that  actual  physical  tender  is  impossible,  an  offer 
to  deliver  is  a  substantial  performance,^^  or  the  tender  may  be  symbolical,  as  by 
a  tender  of  a  warehouse  receipt    or  of  a  sample  of  the  goods.^* 

b.  Identity  and  Condition  of  Goods.  If  the  articles  sold  are  capable  of  specific 
delivery  the  tender  must  be  of  the  specific  articles.^^  The  goods  offered  must  be 
in  proper  condition  for  dehvery,  and  if  part  is  damaged  he  must  separate  the 
undamaged  from  the  damaged  and  tender  the  former.^^ 

c.  Quantity  and  Quality  of  Goods.  The  tender  must  be  of  goods  of  the  proper 
quantity  and  quahty.^^  A  tender  of  a  large  number  of  the  specific  kind  of  articles 
with  a  proposal  that  the  buyer  shall  select  the  number  purchased  is  a  substantial 
offer  of  performance  if  there  is  no  material  difference  in  the  quality  of  the  articles 
tendered. But  if  the  contract  requires  the  delivery  of  goods  of  a  specified 


54  Pa.  St  291;  Jefferson  v.  Querner,  30  L.  T. 
Rep.  N.  S.  8'67. 

30.  Benton  v.  Bidault,  6  La.  Ann.  30; 
Hepke  v.  Schmalholz,  7  N.  Y.  Suppl.  67 ;  Mus- 
selman  v.  Stoner,  31  Pa.  St.  265. 

Goods  deliverable  on  demand. —  An  agree- 
ment to  deliver  a  portion  of  the  goods  within 
a  certain  time  if  demanded,  and  the  remainder 
within  a  certain  time  thereafter  if  called  for, 
is  not  performed  by  having  the  goods  ready 
for  delivery  within  the  time  specified,  since 
they  were  not  deliverable  till  demanded. 
Chase  v.  Flanders,  2  N.  H.  417. 

Opportunity  for  examination. —  A  tender  of 
bulk/  articles  must  be  made  in  reasonable 
time  so  as  to  afford  the  buj^er  an  opportunity 
to  examine  them  before  the  day  of  delivery. 
Croninger  v.  Crocker,  62  N.  Y.  151.  See  also 
Thick  V.  Detroit,  etc.,  R.  Co.,  137  Mich.  708, 
101  N.  W.  64,  where  it  was  held  that  a  tender 
without  affording  opportunity  for  inspection 
was  not  sufficient.  To  the  same  effect  is 
Isherwood  v.  Whitmore,  2  Uowl.  P.  C.  N.  S. 
548,  7  Jur.  535,  12  L.  J.  Exch.  318,  11 
M.  &  W.  347. 

Extension  of  time.— If  after  an  offer  to 
deliver  the  time  of  delivery  is  extended,  there 
must  be  a  new  offer  to  put  the  buyer  in 
default.  Gehl  v.  Milwaukee  Produce  Co.,  116 
Wis.  263,  93  N.  W.  26. 

Waiver. —  Acceptance  of  property  when  ten- 
dered waives  a  failure  to  tender  in  time. 
Emery  v.  Langley,  1  Ida.  694. 

31.  J.  H.  Labaree  Co.  v.  Crossman,  100 
N.  Y.  App.  Div.  499,  92  N.  Y.  Suppl.  565 
[affirmed  in  184  N.  Y.  586,  77  N.  E.  1189]. 

32.  Sanborn  f.  Benedict,  78  111.  309 ;  Pollen 
t\  Le  Roy,  30  N.  Y.  549 ;  Myers  v.  Davis,  26 
Barb.  (N.  Y.)  367;  Smith  v.  Wheeler,  7 
Oreg.  49,  33  Am.  Rep.  698. 

33.  McPherson  v.  Hall,  44  111.  264  (holding 
that  the  receipts  must  be  genuine  and  the 
goods  not  subject  to  charges)  ;  McPherson  v. 
Gale,  40  111.  368;  Hayden  v.  De  Mets,  34 
N.  Y.  Super.  Ct.  344  [affirmed  in  53  N.  Y. 
426].  Compare  Wilkes  v.  Ferris,  5  Johns. 
(N.  Y.)  335,  4  Am.  Dec.  364;  Dunham  V. 
Petter,  1  Daly  (N.  Y.)  112,  where  a  custom- 
house permit  was  tendered. 

34.  Midland  Elevator  Co.  v.  Cleary,  56  Mo. 
App.  268. 

35.  Treat  v.  Richardson,  47   Conn.  582; 
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Blackman  v.  Hoey,  18  La.  Ann.  23;  Jefferson 
V.  Querner,  30  L.  T.  Rep.  N.  S.  867. 

Trees  to  be  grown. —  A  contract  to  deliver 
at  a  certain  price  a  quantity  of  trees  of  a 
specified  kind,  to  be  grown  after  the  contract, 
does  not  confine  the  seller  to  deliver  any  par- 
ticular individual  trees,  but  a  tender  of  any 
trees  answering  the  description  in  the  con- 
tract will  be  a  compliance  therewith.  Par- 
sons V  Woodward,  22  N.  J.  L.  196. 

Description  of  goods, —  On  a  sale  of  "  cul- 
tivators "  the  seller  satisfied  the  obligation 
of  his  contract  by  tendering  to  the  buyer 
cultivators  without  wheels.  Harpell  v.  Col- 
lard,  6  Can.  L.  J.  212. 

36.  Clark  v.  Baker,  11  Mete.  (Mass.)  186, 
45  Am.  Dec.  199. 

Condition  for  delivery. —  A  contract  for  the 
purchase  by  defendant  from  plaintiff  of  lin- 
seed oil  in  certain  quantities,  which  provides 
"  that  the  oil  tendered  to  the  defendant  should 
be  pure,  raw  linseed  oil,  well  settled,  and  in 
good  cooperage,"  does  not  mean  that  the  oil 
must  be  in  wooden  barrels  at  the  time  of  a 
tender,  in  order  to  make  it  effectual,  but  it  is 
sufficient  to  put  it  in  barrels  when  shipping 
instructions  are  received.  Mann  v.  National 
Linseed  Oil  Co.,  87  Hun  (N.  Y.)  558,  34  N.  Y. 
Suppl.  481. 

37.  Allen  v.  Pennell,  51  Iowa  537,  2  N.  W. 
385;  Stemmerman  v.  Kelly,  122  N.  Y.  App. 
Div.  669,  107  N.  Y.  Suppl.  379. 

Modified  tender. —  If  a  tender  is  made  of 
too  large  a  quantity  and  such  tender  is  subse- 
quently modified  by  a  tender  of  the  exact 
quantity  this  is  substantial  performance. 
Hawes  v.  Lawrence,  3  Sandf.  (N.  Y.)  193. 

38.  Davis  v.  Adams,  18  Ala.  264;  Lockhart 
V.  Bonsall,  77  Pa.  St.  53.  But  see  Hamilton 
V.  Finnegan,  117  Iowa  623,  91  N.  W.  1039, 
holding  that  a  seller  of  fifty-one  shares  of 
stock  is  put  in  a  position  to  recover  the  pur- 
chase-price, the  purchaser  refusing  to  take 
and  pay  for  it,  where  he  brings  into  court  one 
certificate  of  fifty-six  shares  of  stock,  trans- 
ferable only  on  the  books  of  the  corporation 
on  surrender  of  the  certificate.  See  also  Re 
Keighley,  7  Aspin.  418,  70  L.  T.  Rep.  N.  S. 
155. 

Delivery  to  person  designated  by  buyer.— 

So  where  the  buyer  ordered  a  machine  to  be 
delivered  to  A  for  him  and  six  machines  ex- 
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quality,  a  tender  of  a  larger  quantity  of  different  grades  from  which  the  pur- 
chaser might  with  great  labor  select  the  proper  quantity  of  the  specified  quality 
is  not  a  sufficient  tender.^^  A  tender  of  goods  not  conforming  to  the  requirements 
of  the  contract  as  to  quality  is  not  a  sufficient  tender/^  although  such  a  tender 
may  be  made  good  by  a  subsequent  tender  of  proper  goods.^^ 

d.  Waiver  of  Tender.  No  tender  is  necessary  when  the  contract  has  been 
definitely  repudiated  by  the  buyer, as  by  a  refusal  to  accept  deUvery  if  tendered,*^ 
or  notice  to  the  seller  that  the  buyer  is  unable  to  accept  and  pay  for  the  goods. 
So  too  when  the  contract  provides  that  the  buyer  shall  from  time  to  time  specify 
the  sizes  and  styles  of  the  articles  wanted  a  refusal  to  specify  dispenses  with  the 
necessity  of  a  tender.*'"^  And  it  has  been  held  that  where  the  contract  of  sale  is 
to  deliver  a  definite  quantity  of  goods  during  a  year's  time,  a  certain  number  of 
carloads  to  be  shipped  each  month  on  orders  given  by  the  purchaser,  and  the 
purchaser  fails  to  give  orders  for  a  number  of  car-loads,  it  is  prima  facie  not  neces- 
sary for  the  seller  in  order  to  save  himself  from  being  in  default  to  tender  such 
car-loads  at  the  purchaser's  residence  or  place  of  business.*® 

6.  Place  of  Delivery  —  a.  When  Place  Is  Designated.  Under  a  contract  of 
sale  which  provides  for  delivery  at  a  specified  place,  a  delivery  at  such  place  must 
be  made  to  fix  the  liability  of  the  buyer,*^  and  it  is  not  sufficient  that  the  goods 


actly  alike  were  delivered  to  A  for  six  pur- 
chasers, this  was  a  sufficient  tender,  as  it  was 
not  necessary  that  one  particular  one  should 
be  set  apart  for  the  buyer  or  marked  with 
his  name,  he  being  offered  the  liberty  to 
select  any  one  of  the  six.  Ganson  f.  Madi- 
gan,  9  Wis.  146. 

39.  Cash  f.  Hinkle,  36  Iowa  623;  Cronin- 
ger  V.  Crocker,  62  N.  Y.  151;  Flint  f.  Stand- 
ard Rope,  etc.,  Co.,  52  N".  Y.  App.  Div.  459, 
65  N.  Y.  Suppl.  238;  Hoffman  v.  King,  58 
Wis.  314,  17  N.  W.  136;  Rylands  v.  Kreit- 
man,  19  C.  B.  N.  S.  351,  115  E.  C.  L.  351. 
But  see  Beasley  v.  Lovel,  2  Ohio  Dec.  (Re- 
print) 378,  2  West.  L.  Month.  551,  where  the 
buyer  denied  that  any  of  the  animals  ten- 
dered conformed  to  the  contract  and  it  was 
held  that  this  relieved  the  seller  of  the  duty 
of  selecting  and  weighing,  and  was  a  good 
tender. 

40.  Collins  V.  Delaporte,  115  Mass.  159; 
Empire  State  Phosphate  Co.  v.  Heller,  61 
Fed.  280,  9  C.  C.  A.  504. 

41.  Borrowman  v.  Free,  4  Q.  B  D.  500,  48 
L.  J.  Q.  B.  65 ;  Tetley  v.  Shand,  25  L.  T.  Rep. 
N.  S.  658,  20  Wkly.  Rep.  206. 

42.  McCormick  Harvesting  Mach.  Co.  v. 
Markert,  107  Iowa  340,  78  N.  W.  33;  Stumpf 
V.  Mueller,  17  Mo.  App.  283;  Withers  v.  Rey- 
nolds, 2  B.  &  Ad.  882,  1  L.  J.  K.  B.  30,  22 
F.  C.  L.  370. 

43.  Illinois.—  McPherson  v.  Walker,  40  111. 
371. 

Iowa. — ^Loftus  V.  Riley,  83  Iowa  503,  50 
N.  W.  17. 

Kansas.— Grant  v.  Pendery,  15  Kan.  236. 

Minnesota. —  Roberts  t\  Mazeppa  Mill  Co., 
30  Minn.  413,  15  N.  W.  680. 

Nebraska. —  Lapham  v.  Bossemeyer,  5  Nebr. 
(Unoff.)  343,  98  N.  W.  699. 

Ncio  York. —  Windmuller  v.  Pope,  107  N.  Y. 
(574,  14  N.  E.  436 ;  Kiley  r.  Lee  Canning  Co., 
105  N.  Y.  App.  Div.  633',  93  N.  Y.  Suppl.  986 ; 
Van  Sickle  r.  Nester,  34  Hun  64;  Vaupell  v. 
Woodward,  2  Sandf.  Ch.  143. 


,  Ohio. —  Beasley  f.  Lovel,  2  Ohio  Dec.  (Re- 
print) 378,  2  West.  L.  Month.  551. 

South  Dakota. —  Gleckler  v.  Slavens,  5  S.  D. 
364,  59  N.  W.  323. 

United  States. —  Calhoun  v.  Vechio,  4  Fed. 
Cas.  No.  2,310,  3  Wash.  165;  Hughes  t.  U.  S., 
4  Ct.  CI.  64;  Gibbons  v.  U.  S.,  2  Ct.  CI.  421 
[affirmed  in  8  Wall.  269,  19  L.  ed.  453]. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  363. 

Effect  of  refusal  to  receive.— Where  one 
who  has  agreed  to  purchase  goods  to  be 
manufactured  notifies  the  seller,  after  receiv- 
ing part  of  the  goods,  not  to  deliver  any 
more,  the  seller  may  decline  to  treat  the  eon- 
tract  as  broken,  and  proceed  to  manufacture 
and  tender  the  residue  of  the  goods.  John 
A.  Roebling's  Sons'  Co.  v.  Lock-Stitch  Fence 
Co.,  130  111.  660,  22  K  E.  518  [reversing 

28  111.  App.  184]. 

44.  Hayden  p.  De  Mets,  34  N.  Y.  Super. 
Ct.  344  [affirmed  in  53  N.  Y.  426]. 

45.  George  Delker  Co.  v.  Hess  Spring,  etc., 
Co.,  138  Fed.  647,  71  C.  C.  A.  97. 

46.  Seligman  v.  Beecher,  36  Pa.  Super. 
Ct.  475. 

47.  Iowa. —  Cash  v.  Hinkle,  36  Iowa  623. 
Louisiana. —  Benton  v.  Bidault,  6  La.  Ann. 

30;  Lincoln  v.  Visoso,  3  Mart.  N.  S.  325. 

Maine. —  Savage  Mfg.  Co.  r.  Armstrong,  19 
Me.  147;  Howard  v.  Miner,  20  Me.  325. 

Neio  York. — Tinsley  r.  Weidinger.  15  Daly 
534,  8  N.  Y.  Srappl.  476  [affirming  7  N.  Y. 
Suppl.  260,  and  affirmed  in  130  N.  Y.  676, 

29  N".  E.  1035]  ;  Hepke  r.  Schmalholz,  7 
N.  Y.  Suppl.  67. 

Pennsylvania. —  Millard  r.  Morse,  32  Pa. 
St.  506. 

Tennessee. —  Clark  r.  Cuson,  3  Head  55. 

See  43  Cent.  Dig.  tit.  "Sales."  §  214. 

Delivery  at  warehouse. — A  covenant  to  de- 
liver goods  at  a  warehouse  does  not  require 
the  covenantor  to  put  them  in  the  ware- 
house. Duckham  r.  Smith,  5  T.  B.  Mon. 
(Ky.)  372. 

Delivery  alongside  vessel. —  ^^Hiere  the  con- 
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are  ready  for  delivery  at  another  place  near  by.^^    Generally  the  fact  that  the 
goods  are  to  be  inspected  or  weighed  at  another  place  will  not  affect  the  rule; 
but  the  rule  is  subject  to  exception  when  the  right  to  inspect  carries  with  it  the 
right  to  reject,^^  or  other  circumstances  render  it  necessary  to  construe  the  con- 
tract as  providing  for  dehvery  at  the  place  of  inspecting  and  measuring.^^ 

b.  Where  No  Place  Is  Designated.  In  the  absence  of  any  provision  in  the 
contract  fixing  a  place  for  delivery  the  general  rule  is  that  the  delivery  shall  be 
made  at  the  place  where  the  goods  are  at  the  time  of  the  sale,^^  and  this  will  usually 
be  the  place  of  business  of  the  seller,^^  or  of  manufacture,^*  or  of  shipment.^^  The 
rule  may,  however,  be  modified  by  circumstances,^®  a  custom  of  the  trade,^^  or 
the  understanding  of  the  parties  that  delivery  shall  be  made  at  the  place  of  busi- 
ness or  warehouse  of  the  buyer.-^^    So  too  if  the  goods  are  bulky  and  cumbersome, 


tract  provides  for  delivery  alongside  a  vessel 
to  be  provided  by  the  purchaser  a  delivery 
on  the  wharf  before  the  vessel  arrives  is  not 
a  compliance  with  the  contract.  McCandish 
V.  Newman,  1  Phila.    (Pa.)  268. 

Designation  in  the  alternative. — Where  a 
contract  of  sale  specified  that  delivery 
should  be  made  to  a  certain  railway,  which 
ran  through  two  places,  where  the  sellers 
maintained  their  business  office  and  factory, 
respectively,  delivery  to  the  railway  at  the 
factory,  instead  of  at  the  place  where  the 
sellers'  business  office  was  located,  consti- 
tuted a  sufficient  delivery  under  the  contract. 
Baird  v.  Pratt,  6  Indian  Terr.  38,  89  S.  W. 
648. 

Option  to  make  other  delivery. —  Where  the 
contract  for  the  sale  of  ice  stipulated  that 
at  least  three  fourths  of  the  quantity  sold 
should  be  stored  in  designated  houses,  the 
ice  to  become  defendant's  property  when  cut, 
provided,  however,  that  plaintiff  should  have 
a  right  "  to  make  up  the  quantity  to  be 
delivered  as  aforesaid  by  purchase  or  other- 
wise," indemnifying  defendant  for  any  ad- 
ditional expense  occasioned  thereby,  any  ice 
purchased  under  the  proviso  need  not  be 
stored  in  such  houses,  but  might  be  delivered 
elsewhere,  the  seller  paying  any  additional 
expense  thereby  caused.  Fisher  v.  Newark 
City  Ice  Co.,  62  Fed.  569,  10  C.  C.  A.  546. 

Delivery  impossible. —  If  delivery  at  the 
place  specified  in  the  contract  is  impossible 
through  no  fault  of  the  seller,  he  may  make 
the  best  delivery  possible.  J.  H,  Labarre 
Co.  V.  Crossman,  100  N.  Y.  App.  Div.  499, 
92  N.  Y.  Suppl.  565  {affirmed  in  184  K  Y. 
586,  77  N.  E.  1189].  And  see  Lockhart  v. 
Bonsall,  77  Pa.  St.  53. 

48.  Kirkpatrick  v.  Alexander,  60  Ind.  95; 
Clark  V.  Cuson,  3  Head  (Tenn.)  55. 

49.  Watson  Coal,  etc.,  Co.  v.  James,  72 
Iowa  184,  33  N.  W.  622;  McKee  v.  Wild,  52 
Nebr.  9,  71  N.  W.  958;  Diehl  v,  MeCormick, 
143  Pa.  St.  584,  22  Atl.  1033. 

50.  Lesser  v.  Perkins,  4  N.  Y.  Suppl.  53 
{affirmed  in  123  N.  Y.  629,  25  N.  E.  952]. 

51.  Western  Mill,  etc.,  Co.  v.  Blanchard,  1 
Wash.  230,  23  Pac.  839. 

52.  California. —  Mattingly  v.  Boach,  84 
Cal.  207,  23  Pac.  1117. 

Illinois. —  Bosworth  v.  Frankberger,  15  111. 
508.    And  see  Smith  v.  Gillett,  50  111.  290. 
Indiana. —  Bailey  v.  Ricketts,  4  Ind.  488. 
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Kentucky. —  Buckley  v.  Frankfort,  44 
S.  W.  139,  19  Ky.  L.  Rep.  1667. 

Louisiana. — Kenner  v.  Allen,  McGloin  214. 

New  York. —  Bronson  v.  Gleason,  7  Barb. 
472. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  215. 

]yiistake  as  to  location. — ^Where  the  place 
of  delivery  is  not  declared  to  be  material, 
and  without  intent  to  defraud  or  deceive  the 
property  is  stated  to  be  at  one  place,  when 
in  fact  it  is  at  another,  such  error  will  not 
avoid  the  contract.  Kenner  v.  Allen,  Mc- 
Gloin (La.)  214. 

53.  Bailey  v.  Ricketts,  4  Ind.  488;  Wil- 
mouth  V.  Patton,  2  Bibb  (Ky.)  280;  Smith 
V.  Shell,  82  Mo.  215,  52  Am.  Rep.  365;  Bron- 
son V.  Gleason,  7  Barb.  (N.  Y.)  472;  Good- 
win V.  Holbrook,  4  Wend.  (N.  Y.)  377. 

Buyer  to  remove  goods. —  If  the  buyer  is 
to  remove  the  goods  the  place  of  delivery  is 
the  premises  of  the  seller.  Gray  v.  Walton, 
107  N.  Y.  254,  14  N.  E.  191. 

Purchase  through  broker. — ^Where  goods  are 
ordered  through  a  foreign  agent,  and  the 
custom  of  the  trade  makes  the  place  of  pur- 
chase the  place  of  delivery,  the  contract  of 
purchase  will  be  so  construed.  Lowenstein 
V.  Bennet,  19  Ohio  Cir.  Ct.  616,  10  Ohio  Cir. 
Dec.  530. 

54.  Leeds  'C.  Bredall,  2  Rob.  (La.)  105; 
Swanke  v.  McCarty,  81  Wis.  109,  51  N.  W. 
92. 

55.  Mobile  Fruit,  etc.,  Co.  v.  McGuire,  81 
Minn.  232,  83  N.  W.  833;  Cahen  v.  Piatt, 
69  N.  Y.  348,  25  Am.  Rep.  203  {reversing  40 
N.  Y.  Super.  Ct.  483];  Specialty  Furniture 
Co.  V.  Kingsbury,  (Tex.  Civ.  App.  1901)  60 
S.  W.  1030.  But  see  Missouri,  etc.,  €oal  Co. 
i:.  Pomeroy,  80  111.  App.  144. 

56.  Barr  v.  Myers,  3  Watts  &  S.  (Pa.) 
295,  holding  that  if  the  time  of  delivery  is 
certain,  the  place  of  delivery  is  the  buyer's 
place  of  business  or  residence.  And  to  the 
same  effect  see  La  Farge  v.  Rickert,  5  Wend. 
(N.  Y.)  187,  21  Am.  Dec.  209. 

Buyer's  option. —  In  Bean  v.  Simpson,  16 
Me.  49,  it  was  held  that  if  no  place  is  ap- 
pointed in  the  contract  for  the  delivery  of 
specific  articles,  it  is  the  duty  of  the  seller 
to  ascertain  from  the  buyer  where  he  will 
receive  them. 

57.  Williams  v.  Adams,  3  Sneed  (Tenn.) 
359 

58.  Field  V.  Runk,  22  N.  J.  L.  525 ;  Bron- 
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the  seller  is  not  obliged  to  carry  them  to  the  buyer,  but  before  delivery  should 
request  the  buyer  to  appoint  a  place  of  dehvery.^^ 

e.  Appointment  of  Place.  The  contract  may  confer  upon  the  buyer  the  right 
to  appoint  the  place  of  dehvery,^"  and  in  such  case  if  the  buyer  fails  to  make  a 
designation  the  seller  is  excused/^  Thus  if  the  dehvery  is  to  be  made  on  the 
buyer's  vessel,  the  buyer  must  name  the  ship,^^  and  notify  the  seller  of  her  loca- 
tion. If  the  contract  provides  in  general  terms  that  dehvery  is  to  be  made 
in  a  certain  city,  the  buyer  has  the  right  to  fix  the  particular  place  within  such 
city  where  dehvery  shall  be  made.^^  If  the  place  of  delivery  is  at  the  seller's 
option,  he  must  make  the  designation  and  notify  the  buyer  in  order  to  fix  his 
hability;  and  if  dehvery  is  to  be  made  by  a  designated  time  he  must  exercise 
his  option  within  the  time  permitted.^®  In  any  event  notice  of  the  appoint- 
ment of  a  place  of  delivery  must  be  given  within  a  reasonable  time,®^  and  a 
delivery  at  the  place  designated  is  of  course  a  complete  discharge  of  the  seller's 
obhgation.®^ 

d.  Delivery  by  Carrier.    If  delivery  is  made  by  carrier  the  place  of  shipment 


son  V.  Gleason,  7  Ba'rb.  (N.  Y.)  472;  Wil- 
liams V.  Adams,  3  Sneed  (Temi.)  359;  Mc- 
Laughlin V.  Marston,  78  Wis.  670,  47  N.  W. 
1058.  And  see  Holtz  v.  Peterson,  98  Iowa 
741,  62  N.  W.  19,  where  the  delivery  was 
based  on  the  provision  of  the  code,  section 
2098. 

59.  Allen  r.  Woods,  24  Pa.  St.  76;  Barr 

V.  Myers,  3  Watts  &  S.  (Pa.)  295;  Mallory 
V.  Lyman,  4  Chandl.   (Wis.)  143. 

Seller's  option. —  If  bulky  articles  are  de- 
liverable at  the  seller's  option  he  should 
notify  the  buyer  of  the  place  of  delivery. 
W^eiseger  v.  Wheeler,  16  Wis.  492. 

60.  Knox  V.  Mayne,  Ir.  R.  7  C.  L.  557. 
And  see  Slaughter  v.  Moore,  17  Tex.  Civ. 
App.  233,  42  S.  W.  372,  holding  that  a  con- 
tract for  the  sale  of  cattle  in  pasture,  pro- 
viding that  the  purchaser  has  the  right  to 
have  the  cattle  delivered  at  M  or  at  C,  and 
that  the  cattle  are  to  be  passed  upon  and 
graded  at  the  pasture,  and  counted  at  C  or 
M,  at  the  purchaser's  option,  gives  the  pur- 
chaser the  privilege  of  receiving  the  cattle 
at  the  pasture. 

Cumbersome  articles. — Where  the  goods 
are  bulky  and  cumbersome  and  no  place  of 
delivery  is  fixed  the  seller  should  ask  the 
buyer  to  appoint  a  place  of  delivery.  Allen 
V.  Woods,  24  Pa.  St.  76;  Barr  V.  Myers,  3 
Watts  &  S.  (Pa.)  295;  Mallory  v.  Lyman, 
4  Chandl.  (Wis.)  143. 

Usage  of  trade. — Where,  by  usage,  inspectors 
of  lumber  are  agents  of  both  purchaser  and 
seller,  if  an  inspector  deliver  lumber  at  a 
different  place  than  that  designated  by  the 
purchaser,  who  refuses  to  receive  it  at  the 
place  where  it  is  deposited,  and  the  lumber 
is  there  destroyed  by  fire,  the  purchaser  is 
not  liable  for  the  price  to  the  seller,  upon 
whom  the  loss  must  fall.  Buie  v.  Browne, 
28  N.  C.  404. 

61.  McNairy  v.  Bishop,  8  Dana  (Ky.)  150; 
Lucas  T.  Nichols,  5  Gray  (Mass.)  309;  Can- 
ney  v.  Brown,  40  Minn.  461,  42  N.  W.  354. 

Designation  by  the  assignee  of  the  buyer  is 
a  sufficient  designation.  Mewherter  v.  Price, 
11  Ind.  199. 

62.  Walton  v.  Black,  5  Houst.  (Del.)  149; 


Sutherland  v.  Allhusen,  14  L.  T.  Rep.  N.  S. 
666. 

Duty  to  furnish  vessel. — WTiere  delivery  is 
to  commence  July  10  or  "as  soon  thereafter 
as  vessel  can  be  ready "  the  vessel  must  be 
furnished  within  a  reasonable  time.  Whit- 
ing V.  Gray,  27  Fla.  -482,  8  So.  726,  11 
L.  R.  A.  526.  And  see  Bolton  v.  Riddle,  35 
Mich.  13. 

63.  Woolner  v.  Hill,  47  N.  Y.  Super.  Ct. 

470  [reversed  on  other  grounds  in  93  N.  Y. 
576]. 

64.  Stillwell  V.  Bowling,  36  Mo.  310. 
Limitation  on  power  of  appointment. —  Oil 

a  sale  of  pork  "  packed  at  Milwaukee  or 
Chicago,"  stipulating  for  delivery  "  at  any 
warehouse  in  the  city  of  Milwaukee,  or  in 
the  city  of  Chicago,  which  the  [purchaser] 
may  appoint,"  the  purchaser  is  limited  to 
the  appointment  of  a  warehouse  in  the  same 
city  in  which  the  pork  was  packed.  Weise- 
ger  v.  Wheeler,  14  Wis.  101. 

65.  Weiseger  v.  Wheeler,  16  Wis.  492. 

66.  Mueller  v.  Pels,  94  111.  App.  353  iaf- 
firmed  in  192  111.  76,  61  N.  E.  472]. 

67.  West  V.  Newton,  1  Duer  (N.  Y.)  277. 
What  is  reasonable  time. — A  designation 

within  ten  days  after  the  making  of  the  con- 
tract is  within  reasonable  time.  Boyd  v. 
Gunnison,  14  W.  Va.  1. 

68.  Choctaw,  etc.,  R.  Co.  v.  Colorado  Fuel, 
etc.,  Co.,  93  Fed.  742,  35  C.  C.  A.  568. 

Compliance  with  designation. — ^Where  a 
contract  to  deliver  five  thousand  barrels  of 
oil  at  points  on  a  railroad  provides  that  the 
place  of  delivery  shall  be  designated  by  the 
buyer,  upon  his  designating  a  station  whose 
siding  has  not  room  to  hold  the  requisite  cars, 
the  seller  may  properly  put  the  oil  on  the 
nearest  sidings,  ready  to  be  moved  thither 
as  soon  as  room  is  made  for  it;  and  it  is 
the  buyer's  duty  to  be  ready  to  receive  and 
pay  for  the  oil  at  the  time  stated  in  hi3 
notice.  Lockhart  v.  Bonsall,  77  Pa.  St.  53. 
The  mere  arrival  of  goods  at  a  wharf  \^  ithin 
the  limits  of  a  city,  where  delivery  was  to 
be  made  at  a  place  tlierein  to  be  designated 
by  the  buyers,  does  not  constitute  a  delivery 
to  the  buyers,  where  they  had  des^ignated  a 
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is  ordinarily  the  place  of  delivery, but  by  the  terms  of  the  agreement  the  place 
of  delivery  may  be  fixed  at  the  town  or  city  where  the  buyer  resides  or  does  busi- 
ness/^ or  at  his  place  of  business/^  and  in  such  case  a  delivery  at  the  carrier's 
station  or  terminal  in  that  town  is  usually  sufficient although  no  notice  was 
given  to  the  buyer  of  the  arrival  of  the  goods. Thus  a  dehvery  "on  track"  at 
a  certain  city  is  complete  when  the  cars  are  left  in  the  general  receiving  yards 
and  it  is  not  necessary  that  the  cars  should  be  placed  on  tracks  running  to  the 
buyer's  warehouse."^*  Ordinarily  when  goods  are  to  be  shipped  by  the  seller  and 
at  his  expense,  to  the  place  of  business  of  the  buyer,  such  place  is  the  place 
of  dehvery;  but  the  prepayment  of  freight  by  the  seller  does  not  conclusively 
show  that  the  place  of  dehvery  is  the  buyer's  place  of  business. Similarly  if 
the  agreement  is  to  sell  goods  "f.  o.  b."  at  a  designated  place  such  place  will 
ordinarily  be  regarded  as  the  place  of  dehvery;  but  the  effect  of  the  ''f.  o.  b." 
depends  on  the  connection  in  which  it  is  used,  and  if  used  in  connection  with  the 


different  place  of  delivery.  Morel  f.  Stearns, 
43  Misc.  (N.  Y.)  639,  88  N.  Y.  Suppl.  416. 

69.  Missouri,  etc.,  Coal  Co.  v.  Pomeroy, 
80  111.  App.  144;  Mobile  Fruit,  etc.,  Co.  i. 
McGuire,  81  Minn.  232,  83  N.  W.  833;  Calien 
V.  Piatt,  69  N.  Y.  348,  25  Am.  Rep.  203 
[reversing  40  N.  Y.  Super.  Ct.  483]; 
Specialty  Furniture  Co.  v.  Kingsbury,  (Tex. 
Civ.  App.  1901)  60  S.  W.  1030;  Swanke  v. 
McCarty,  81  Wis.  109,  51  N.  W.  92.  And 
see  infra,  V,  B,  8,  1,  (i). 

70.  Missouri,  etc.,  Coal  Co.  v.  Pomeroy,  80 
111.  App.  144. 

Place  unfit  for  delivery. — Where  delivery 
is  to  be  made  at  a  certain  dock  in  which 
the  buyers  have  rights,  the  expense  of  mak- 
ing such  dock  fit  for  delivery  must  be  borne 
by  the  buyers.  Matter  of  Shell  Transport, 
etc.,  Co.,  20  T.  L.  R.  517. 

Contract  held  to  provide  for  delivery  at 
city  where  buyer  resides, —  Plaintiffs  engaged 
to  import  structural  beams  and  deliver  them 
to  a  structural  company,  whose  works  were 
at  Everett.  The  contract,  however,  required 
payment  on  delivery  to  the  structural  com- 
pany at  Boston.  It  was  held  that  plaintiffs 
were  only  required  to  deliver  at  Boston,  and 
that,  when  the  beams  were  landed  on  the 
wharf  and  the  structural  company  notified, 
plaintiffs'  contract  was  performed.  Houd- 
lette  V.  Dewey,  200  Mass.  419,  86  N.  E.  790. 

71.  Sterling  Coal  Co.  i*.  Silver  Spring 
Bleaching,  etc.,  Co.,  162  Fed.  848,  89  C.  C.  A. 
520. 

72.  Capehart  v.  Furman  Farm  Imp.  Co., 
103  Ala.  671,  16  So.  627,  49  Am.  St.  Rep. 
60;  Applegate  v.  Hogan,  9  B.  Mon.  (Ky.) 
69;  McKee  v.  Wild,  52  Nebr.  9,  71  N.  W. 
958;  Bloyd  v.  Pollock,  27  W.  Va.  75.  But 
see  McNeal  v.  Braun,  53  N.  J.  L.  617,  23 
Atl.  687,  26  Am.  St.  Rep.  441,  where  de- 
livery was  by  barge,  and  it  was  held  that 
the  delivery  was  not  complete,  although  the 
barge  had  arrived  at  and  had  been  tied  up 
to  the  buyer's  wharf. 

Delivery  on  side-track. — Where  plaintiff 
contracted  to  ship  defendant  a  car  of  wheat, 
to  a  certain  point,  where  defendant  was  to 
take  the  wheat  and  haul  it  to  his  mill,  and 
pay  therefor  when  weighed  on  his  scales  at 
the  mill,  and  the  car  was  side-tracked  by  the 
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railroad  company  at  the  point  designated, 
where  an  unusual  freshet  washed  the  car 
from  the  track  on  the  night  following  its  ar- 
rival, and  the  wheat  was  lost,  there  had  been 
a  delivery  of  the  wheat  to  defendant,  and 
that  he  was  liable  for  the  price.  Sedgwick 
V.  Cottingham,  54  Iowa  512,  6  N.  W.  738. 

Delivery  on  certain  premises. — A  contract 
to  deliver  coal  "  into  the  shed  at  pumping 
station  or  grounds  adjacent  thereto "  is  not 
complied  with  by  delivering  the  coal  on  a 
dock  eighty  feet  from  the  coal  shed  and 
separated  from  it  by  a  road.  Goderich  V. 
Holmes,  32  Can.  Sup.  Ct.  211. 

73.  A.  Westman  Mercantile  Co.  v.  Park,  2 
Colo.  App.  545,  31  Pac.  945;  Pacific  Iron 
Works  V.  Long  Island  R.  Co.,  62  N.  Y.  272. 

74.  A.  Westman  Mercantile  Co.  v.  Park,  2 
Colo.  App.  545,  31  Pac.  945. 

75.  Devine  v.  Edwards,  101  111.  138;  Sum- 
ner r.  Thompson,  31  Nova  Scotia  481. 

76.  Dannemiller  v.  Kirkpatrick,  201  Pa. 
St.  218,  50  Atl.  928.  And  see  Neimeyer 
Lumber  Co.  r.  Burlington,  etc.,  R.  Co.,  54 
Nebr.  321,  74  N.  W.  670,  40  L.  R.  A.  534;  Mc- 
Laughlin V.  Marston,  78  Wis.  670,  47  N.  W. 
1058. 

77.  Alabama. —  Capehart  v.  Furman  Farm 
Imj).  Co.,  103  Ala.  671,  16  So.  627,  49  Am. 
St.  Rep.  60;  Sheffield  Furnace  Co.  v.  Hull 
Coal,  etc.,  Co.,  101  Ala.  446,  14  So.  672. 

California. —  Blackwood  v.  Cutting  Pack- 
ing Co.,  76  Cal.  212,  18  Pac.  248,  9  Am.  St. 
Rep.  199. 

Illinois. —  Knapp  Electrical  Works  v.  Nev/ 
York  Insulated  Wire  Co.,  157  111.  456,  42 
N.  E.  147. 

Indiana. —  Kilmer  v.  Moneyweight  Scale 
Co.,  36  Ind.  App.  568,  76  N.  E.  271. 

Kansas. —  Hunter  Bros.  Milling  Co.  v. 
Kramer,  71  Kan.  468,  80  Pac.  963. 

Maryland. —  Samuel  M.  Lawder,  etc.,  Co. 
V.  Albert  Mackie  Grocery  Co.,  97  Md.  1,  54 
Atl.  634,  68  L.  R.  A.  795. 

Nebraska. —  Havens  v.  Grand  Island  Light, 
etc.,  Co.,  41  Nebr.  153,  59  N.  W.  681. 

Pennsylvania. —  Miller  v.  Seaman,  176  Pa. 
St.  291,  35  Atl.  134;  Dwight  v.  Eckert,  117 
Pa.  St.  490,  12  Atl.  32;  American  Bridge 
Co.  V  Duquesne  Steel  Foundry  Co.,  28  Pa. 
Super.  Ct.  479. 
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words  fixing  the  price  only  it  will  not  be  construed  as  fixing  the  place  of 
delivery. 

e.  Waiver  of  Place.  The  acceptance  of  the  goods  at  a  place  other  than  the 
place  designated  for  the  delivery  is  a  waiver  of  delivery  at  such  place. The 
mere  silence  of  the  buyer  as  to  the  proper  place  of  delivery,  although  with  intent 
to  mislead  the  seller,  will  not  estop  him  to  insist  on  delivery  at  the  place  desig- 
nated, if  in  fact  the  seller  was  not  misled. If  the  seller  agrees  to  deliver  and 
keep  on  hand  a  designated  quantity  of  the  goods  sold  at  plaintiff's  place  of  busi- 
ness at  all  times,  the  requirement  is  not  waived  by  the  fact  that  the  buyer  con- 
tracts with  a  third  party  to  freight,  insure,  unload,  or  haul  and  store  the  goods. 

f.  Evidence.  If  the  parties  to  a  contract  for  the  delivery  of  goods  at  a  certain 
place,  enter  into  a  second  contract  for  the  delivery  of  another  lot  of  the  same 
goods,  in  which  no  place  of  delivery  is  mentioned,  it  will  be  presumed  that  the 
same  place  of  delivery  was  intended. Where  the  seller  and  buyer  live  in  dif- 
ferent places  the  burden  is  on  the  buyer  in  an  action  for  the  price  to  show  that 
delivery  was  to  be  made  at  his  place  of  business. 

g.  Questions  For  Jury.  Where  the  contract  fails  to  designate  the  place  of 
delivery  the  question  should  be  left  to  the  jury,^*  and  where  delivery  is  by  carrier 
it  is  for  the  jury  to  determine  whether  the  dehvery  was  to  be  made  at  the  buyer's 
place  of  business  or  to  the  carrier  only.^^ 

7.  Time  of  Delivery  —  a.  When  Time  Is  Fixed  by  the  Contract  —  (i)  In 
General.  If  the  contract  specifies  the  time  when  delivery  is  to  be  made,  time 
is  of  the  essence  of  the  contract,®^  and  if  delivery  is  not  made  within  the  time 


78.  Neimeyer  Lumber  Co.  v.  Burlington, 
etc.,  R.  Co.,  54  Nebr.  321,  74  N.  W.  670,  40 
L.  R.  A.  534,  holding  that  the  words  "  prices 
f .  0.  b.  Omaha "  did  not  fix  the  place  of  de- 
livery at  Omaha,  And  see  Hobart  v.  Little- 
field,'  13  R.  1.  341. 

An  agreement  "  to  bill  f.  o.  b."  a  certain 
city  does  not  import  an  obligation  on  the 
part  of  the  seller  to  deliver  in  that  city. 
Dannemiller  v.  Kirkpatrick,  201  Pa.  St.  218, 
50  Atl.  928. 

79.  Baldwin  v.  Farnsworth,  10  Me.  414,  25 
Am.  Dec.  252;  Minneapolis  Threshing  Mach. 
Co.  V.  Hutchins,  65  Minn.  89,  67  N.  W.  807; 
Bock  V.  Healy,  8  Daly  (N.  Y.)  156;  Locke  v. 
Williamson,  40  Wis.  377. 

80.  Bates  v.  Benninger,  2  Cine.  Super.  Ct. 
(Ohio)  568. 

81.  Sterling  Coal  Co.  v.  Silver  Spring 
Bleaching,  etc.,  Co.,  162  Fed.  848,  89  C.  C,  A. 
520. 

82.  Bacon  v.  Cobb,  45  111.  47. 

83.  Janney  v.  Sleeper,  30  Minn.  473,  16 
N.  W.  365. 

84.  Bosworth  v.  Frankberger,  15  111.  508. 
Delivery  to  subsequent  purchasers. — ^Where 

defendants  contracted  to  sell  "  steel  bow 
sockets  for  the  year  1888 "  on  stipulated 
terms,  it  was  a  question  for  the  jury  whether 
defendants  were  bound  to  fill  orders  for 
sockets  to  be  sent  direct  to  purchasers  from 
the  original  buyers,  such  purchasers  and  the 
original  buyers  living  in  different  cities  and 
states.  Shadbolt,  etc.,  Iron  Co.  v.  ToplifF, 
85  Wis.  513,  55  N.  W.  854. 

85.  McLaughlin  V.  Marston,  78  Wis.  670, 
47  N.  W.  1058. 

86.  Delivery  on  Sunday  see  Sunday. 

87.  Indiana. —  Ellinger  v.  Comstock,  13 
Ind.  App.  696,  41  N.  E.  351. 


Missouri. —  Barber  v.  Ozark  Imp.  Co.,  131 
Mo.  App.  717,  111  S.  W.  846;  Wall  V.  St. 
Joseph  Artesian  Ice,  etc.,  Co.,  112  Mo.  App. 
659,  87  S.  W.  574. 

Neio  York. —  Biele  v.  Levy,  107  N.  Y. 
Suppl.  607. 

Pennsylvania. —  Lester  V,  McDowell,  18  Pa. 
St.  91. 

Texas. —  Berg  v.  San  Antonio  St.  R.  Co., 
17  Tex.  Civ.  App.  291,  42  S.  W.  647,  43  S.  W. 
929. 

Wisconsin. —  Grenawalt  v.  Roe,  136  Wis. 
501,  117  N.  W.  1017. 

United  States. — Cleveland  RoUing-Mill  Co. 
V,  Rhodes,  121  U.  S.  255,  7  S.  Ct.  882,  30 
L.  ed.  920. 

England. — Wimshurst  v.  Deeley,  2  C.  B. 
253,  52  E.  C.  L.  253. 

Canada. —  Coleman  v.  McDermott,  1  Err. 
&  App.  (U.  C.)  445. 

See   43  Cent.  Dig.   tit.   "Sales,"   §  217. 

Compare  Gude  v.  H.  J.  Bailey  Co.,  4  Ga. 
App.  226,  61  S.  E.  135,  holding  that  under 
Civ.  Code  (1895),  §  3675,  subd.  8,  declaring 
that  time  is  not,  generally,  of  the  essence  of 
a  contract,  but  may  become  so  by  express 
stipulation  or  reasonable  construction,  where 
a  contract  of  sale  of  personal  property  fixes 
a  time  for  delivery,  it  is  a  question  of  con- 
struction whether  in  the  particular  case  the 
time  fixed  for  delivery  is  a  material  part  of 
the  contract. 

When  a  date  for  delivery  is  mentioned  in 
a  contract  of  sale,  the  goods  must  be  deliv- 
ered on  that  day,  and,  if  not,  the  purchaser 
may  usuall,y  refuse  to  accept  a  subsequent 
tender;  and  in  ordinary  cases,  where  no  speci- 
fied time  for  delivery  is  mentioned,  delivery 
must  be  made  within  a  reasonable  time  after 
the  making  of  the  contract.    Robinson  Clay 
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agreed  on  the  buyer  is  not  liable. In  such  case  the  buyer  may  refuse  to  accept 
the  goods/^  or  he  may  receive  them  and  rely  on  his  right  to  damages  for  the 
breach/'^  unless  his  acceptance  is  under  such  circumstances  as  to  constitute  a 
waiver  of  the  breach.®^    On  the  other  hand,  if  the  buyer  refuses  to  accept  delivery 


Product  Co.  V.  American  Locomotive  Co.,  56 
Misc.  (N.  Y.)  589,  107  N.  Y.  Suppl.  69. 

Option  to  take  stock.— Where  defendant 
agreed  to  secure  to  plaintiff  a  bid  of  a  cer- 
tain amount  of  stock  which  he  held  as  trustee 
for  plaintiff  within  a  year,  and,  failing  so  to 
do,  to  take  the  stock  from  him  at  his  option 
at  the  end  of  the  year  for  a  named  sum, 
time  is  not  of  the  essence  of  the  agreement 
and  it  was  not  necessary  that  the  stock 
should  be  transferred  on  the  precise  day  when 
the  year  expired.  Duchemin  v.  Kendall,  149 
Mass.  171,  21  N.  E.  242,  3  L.  R.  A.  784. 

Delivery  "  within  ninety  days." —  Where 
plaintiff  ordered  a  certain  amount  of  salt  to 
be  taken  within  ninety  days,  and  defendant 
receipted  the  order,  stating  that  he  had  en- 
tered the  order  for  salt  "  to  be  taken  out 
within  the  next  ninety  days,"  and  would  ship 
the  same  on  instructions,  time  was  of  the 
essence  of  the  contract,  and  plaintiff  could 
not  enforce  delivery  after  the  expiration  of 
the  time  specified.  Wilson  v.  Empire  Dairy- 
Salt  Co.,  50  N.  Y.  App.  Div.  114,  63  N.  Y. 
Suppl.  565. 

Time  indefinite. —  Where  a  contract  for  the 
sale  of  paving  bricks  required  shipments  to 
begin  '  about  October  20,  1900,"  time  was 
not  of  the  essence  of  the  agreement.  O'Brien 
i-.  Higley,  162  Ind  316,  70  N.  E.  242.  And 
see  White  v.  McMillan,  114  N".  C.  349,  19 
S.  E.  234;  Ballantyne  v.  Watson,  30  U.  C. 
C.  P.  529.  Compare  New  Bedford  Copper 
Co.  f.  rSouthard,  95  Me  209,  49  Atl.  1062. 

Contracts  construed  and  held  not  to  fix 
definite  time  for  delivery  see  Meyer  v.  Stone 
Valley  Distilling  Co.,  128  N  Y.  App.  Div. 
161,  112  N.  Y.  Suppl.  615;  Sumrell  v.  Inter- 
national Salt  Co.,  148  N.  C.  552,  62  S.  E.  619. 

88.  Indiana. —  Ellinger  v.  Comstock,  13 
Ind.  App.  696,  41  N.  E.  351. 

loioa. —  Cash  v.  Hinkle,  36  Iowa  623. 

Louisiana. —  Benton  v.  Bidault,  6  La.  Ann. 
30. 

'New  York. —  Reynolds  v.  Spencer,  92  Hun 
275,  36  N.  Y.  Suppl.  750. 

Pennsylvania. —  Musselman  v.  Stoner,  31 
Pa.  St.  265 ;  Clark  t.  Wright,  5  Phila.  439. 

South  Dakota. —  Fountain  City  Drill  Co.  v. 
Lindquist,  (1908)  114  N.  W.  1098. 

Tennessee. —  Clark  v.  Cuson,  3  Head  55. 

Texas. —  Berg  v.  San  Antonio  St.  R.  Co., 
17  Tex.  Civ.  App.  291,  42  S.  W.  647,  43  S.  W. 
929. 

United  States. —  Jones  v.  U.  S.,  96  U.  S. 
24,  24  L.  ed.  644;  Henderson  v.  McFadden, 
112  Fed.  389,  50  C.  C.  A.  304;  Titcomb  v. 
U.  S.,  14  Ct.  CI.  263. 

England. —  Plevins  v.  Downing,  1  C.  P.  D. 
220,  45  L.  J.  C.  P  695,  35  L.  T.  Rep.  N.  S. 
263;  Coddington  v.  Paleologo,  36  L.  J.  Exch. 
73,  L.  R.  2  Exch.  193,  15  L.  T.  Rep.  N.  S. 
581,  15  Wkly.  Rep.  961. 

Construction  of  contract. — An  agreement 
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dated  Sept.  26,  1888,  to  purchase  cattle  then 
being  fed  by  the  seller,  providing  that  part 
should  be  delivered  at  once,  part  in  two 
weeks,  part  "  in  October  next,  the  remainder 
by  the  twenty-fifth  of  November,"  is  not  am- 
biguous as  to  the  time  when  the  last  cattle 
are  to  be  delivered  but  requires  the  last  de- 
livery to  be  made  Nov.  25,  1888.  Ingram  v. 
Wackernagel,  83  Iowa  82,  48  N.  W.  998. 
Where  a  contract  stated  in  a  declaration  was 
to  deliver  stock  on  the  27th  of  February  and 
the  contract  proved  was  to  deliver  stock  on 
the  settling  day,  which  at  that  time  was  fixed 
for,  and  understood  by  the  parties  to  mean, 
the  27th  of  February,  the  proof  supported  the 
declaration.  Wickes  v.  Gordon,  2  B.  &  Aid. 
335,  1  Chit.  60,  18  E.  C.  L.  47. 

Delivery  as  condition  precedent. —  If  deliv- 
ery is  made  a  condition  precedent  to  pay- 
ment and  payment  is  fixed  for  a  certain  day 
delivery  must  be  made  by  that  time.  Evans 
V.  Harris,  19  Barb.  (N.  Y.)  416.  And  see 
Staunton  v.  Wood,  16  Q.  B.  638,  15  Jur. 
1123,  71  E.  C.  L.  638.  Compare  Allen  v. 
Hartfield,  76  111.  358. 

89.  Kentucky. — White,  etc.,  Hat  Co.  i'.  Car- 
son, 77  S.  W.  366,  25  Ky.  L.  Rep.  1230. 

Missouri. — Wall  v.  St.  Joseph  Artesian  Ice, 
etc.,  Co.,  112  Mo.  App.  659,  87  S.  W.  574. 

New  York. —  Rouse  V.  Lewis,  4  Abb.  Dec. 
121,  2  Keyes  352. 

Texas. —  Berg  v.  San  Antonio  St.  R.  Co., 
17  Tex.  Civ.  App.  291,  42  S.  W.  647,  43  S.  W. 
929. 

United  States. —  Cleveland  Rolling-Mill  Co. 
V.  Rhodes,  121  U.  S.  255,  7  S.  Ct.  882,  30 
L.  ed.  920;  Jones  v.  U.  S.,  96  U.  S.  24,  24 
L.  ed.  644. 

England. — ■  Coddington  v.  Paleologo,  L.  R. 
2  Exch.  193,  36  L.  J.  Exch.  73,  15  L.  T.  Rep. 
N.  S.  581,  15  Wkly.  Rep.  961. 

90.  Georgia. —  Poland  Paper  Co.  v.  Foote, 
etc.,  Co.,  118  Ga.  458,  45  S.  W.  374;  Van 
Winkle  V.  Wilkins,  81  Ga.  93,  7  S.  E.  644,  12 
Am.  St.  Rep.  299. 

loioa. — Medart  Pulley  Co.  V.  Dubuque  Tur- 
bine, etc.,  Mill  Co.,  121  Iowa  244,  96  N.  W. 
770. 

Kansas. — 'Halstead  Lumber  Co.  v.  Sutton, 
46  Kan.  192,  26  Pac.  444. 

Kentucky. —  Belcher  v.  Sellards,  43  S.  W. 
676,  19  Ky.  L.  Rep.  1571. 

Michigan. —  Buick  Motor  Co.  v.  Reid  Mfg. 
Co.,  150  Mich.  118,  113  N.  W.  591. 

Missouri. — ^Wall  V.  St.  Joseph  Artesian 
Ice,  etc.,  Co.,  112  Mo.  App.  659,  87  S.  W.  574. 

Oregon. —  Sutton  V.  Clarke,  42  Oreg.  525, 
71  Pac.  794. 

Virginia. —  0.  H.  Perrv  Tie,  etc.,  Co.  t7» 
Reynolds,  100  Va.  264,  40  S.  E.  919. 

Wisconsin. —  Schweickhart  v.  Stuewe,  71 
Wis.  1,  36  N.  W.  605,  5  Am.  St.  Rep.  190. 

91.  Acceptance  after  time  as  waiver  of 
delay  see  infra,  V,  B,  7,  c,  (ii). 
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at  the  time  designated,  the  seller  is  not  obliged  to  deliver  after  that  date.^^  If 
delivery  at  the  time  fixed  is  impossible,  although  no  fault  of  the  seller,  he  should 
nevertheless  tender  the  best  delivery  possible. 

(ii)  Delivery  Within  Certain  Period.  Where  delivery  is  to  be  made 
between  certain  dates  the  seller  is  not  bound  to  deUver  until  the  last  day.^*  So 
if  the  agreement  is  that  dehvery  shall  be  made  within  a  designated  month  the 
seller  has  until  the  last  day  of  the  month  to  make  dehvery,    and  a  dehvery  by 


92.  Kellogg  V.  Frohlich,  139  Mich.  612,  102 
N.  W.  1057.  See  also  Faddis  v.  Mason,  122 
Fed.  410,  59  C.  C.  A.  27. 

93.  J.  H.  Labaiee  Co.  i.  Grossman,  100 
N.  Y.  App.  Div.  499,  92  N.  Y.  Suppl.  565 
[affirmed  in  184  N.  Y.  586,  77  N.  E.  1189]; 
Whitney  v.  Hop  Bitters  Mfg.  Co.,  2  N.  Y. 
Suppl.  438  [affirmed  in  121  N.  Y.  682,  24 
N.  E.  1098].  And  see  Lockhart  v.  Bonsall, 
77  Pa.  St.  53.  / 

94.  Illinois. —  Harman  v  Washington  Fuel 
Co.,  228  111.  298,  81  N.  E.  1017;  Grosvenor  v. 
Magi  11,  37  111.  239. 

Kentucky. —  Estill  v.  Jenkins,  4  Dana  75. 
But  see  Sousely  v.  Burns,  10  Bush  87,  where 
it  was  held  that  the  purchaser  might  require 
delivery  at  any  time  within  the  dates  speci- 
fied but  that  his  failure  so  to  do  fixed  the 
last  day  as  the  day  of  delivery. 

Neiv  York. —  Croninger  f.  Crocker,  62  N.  Y. 
151;  Park  v.  Chateaugay  Iron  Co.,  8  N.  Y.  St. 
507.  Compare  Fowler  v.  llignev,  5  Abb.  Pr. 
N.  S.  182,  holding  that  if  the  contract  pro- 
vides for  delivery  between  the  dates  of  the 
contract  and  a  certain  specified  date  the  last 
day  for  delivery  is  the  day  before  the  date 
specified. 

Ohio. —  Nixon  v.  Nixon,  21  Ohio  St.  114. 

Pennsylvania. —  Conawingo  Petroleum  Re- 
fining Co.  V.  Cunningham,  75  Pa.  St.  138. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  217. 

In  Indiana  it  has  been  held  that  if  the  time 
of  delivery  is  fixed  within  a  period  "  from  " 
a  certain  date  "to"  a  certain  other  date, 
both  days  are  excluded.  Newby  v.  Rogers, 
40  Ind.  9 ;  Cook  v.  Gray,  6  Ind.  335. 

Delivery  within  a  year.— Under  a  contract 
to  deliver  one  thousand  tons  of  bark  per  year 
for  five  years,  the  contractor  has  the  whole 
of  each  year  in  which  to  deliver  the  one 
thousand  tons.  Curtiss  v.  Howell,  39  N.  Y. 
211. 

Delivery  during  the  season. —  Under  a  con- 
tract to  ship  and  deliver  three  thousand  tons 
of  plaster  stone  during  the  season,  the  right 
to  the  whole  season  for  making  the  delivery 
is  limited  by  a  further  provision  that  the 
stone  is  to  be  delivered  as  fast  as  vessels 
can  be  obtained  at  the  point  of  shipment; 
and  the  contract  is  broken  by  the  seller's  re- 
fusal to  deliver  two  cargoes  shipped  by  him 
during  the  season.  Isaacs  v.  New  York 
Plaster  Works,  67  N.  Y.  124. 

The  buyer  may  demand  delivery  after  the 
expiration  of  the  period  within  which  the 
delivery  was  to  be  made  if  the  seller  does  not 
complete  the  delivery  within  the  period. 
O'Neill  V.  Jamen,  43  N.  Y.  84. 

Buyer  to  call  for  goods. — ^Vhere  buyer  is 
to  call  for  the  goods  within  a  certain  period, 
and  fails  to  do  so,  the  seller  is  not  obliged 
[13] 


to  deliver  thereafter.  Brown  v.  Ray,  33  N.  C. 
222. 

A  forfeit  for  delay  in  delivery  within  a 
certain  time  must  be  calculated  from  the 
last  day  of  the  period  within  which  delivery 
was  to  be  completed.  Bergheim  v.  Blaen- 
avon  Iron,  etc.,  Co.,  L.  R.  10  Q.  B.  319,  44 
L.  J.  Q.  B.  92,  32  L.  T.  Rep.  N.  S.  451,  23 
Wldy.  Rep.  618. 

95.  Pixley  v.  Boynton,  79  111.  351;  New 
Bedford  Copper  Co.  v.  Southard,  95  Me.  209, 
49  Atl.  1062;  Brooklyn  Oil  Refinery  v. 
Brown,  61  N.  Y.  643;  Morel  v.  Stearns,  43 
Misc.  (N.  Y.)  639,  88  N.  Y.  Suppl.  416. 

"  First  half  of  August." — A  contract  to  de- 
liver "  during  the  first  half  of  August " 
requires  delivery  to  be  made  by  noon  of 
August  16.  Grosvenor  v.  Magill,  37  111.  239; 
Kirkpatrick  v.  Alexander,  44  Ind.  595,  60 
Ind.  95. 

Delivery  "within  six  weeks." — Defendant 
on  April  28,  1903,  ordered  by  letter  from 
plaintiff  a  certain  number  of  frames  to  be 
delivered  within  six  weeks.  This  order  was 
accepted,  and  on  May  8  defendant  ordered 
another  lot  of  frames,  writing  on  the  foot 
of  his  letter  of  April  28 :  "  Note.  Increase 
the  above  order  to  5  M.  of  each."  It  was 
held  that  the  second  order  should  be  con- 
strued as  made  on  the  same  terms  as  the 
first,  and  that  plaintiff  was  bound  to  deliver 
all  the  goods  within  six  weeks.  Robert  Gair 
Co.  V.  Armstrong,  107  N.  Y.  Suppl.  5. 

"  During  next  two  months." — A  contract 
dated  June  17  providing  for  delivery  "  dur- 
ing the  next  two  months  allowed  the  seller 
the  entire  months  of  July  and  August  in 
which  to  make  delivery.  Bissell  V.  Beard, 
28  L.  T.  Rep.  N.  S.  740. 

Purpose  for  which  articles  are  intended. — 
Under  a  contract  for  the  sale  of  brick  to  be 
used  in  building  a  sewer  "  delivery  at  the 
rate  of  three  hundred  thousand  bricks  per 
month  "  does  not  require  the  seller  to  deliver 
three  hundred  thousand  biick  early  enough 
in  each  month  to  enable  the  buyer  to  lay 
them  within  the  same  month,  but  as  the  con- 
tract for  building  the  sewer  called  for  its 
completion  by  August  1,  the  seller  must  de- 
liver the  last  instalment  in  time  to  complete 
the  sewer  by  that  date.  Consolidated  Coal, 
etc.,  Co.  r.  Mercer,  16  Ind.  App.  504,  44 
N.  E.  1005. 

Delivery  in  instalments. —  Under  a  contract 
to  sell  five  hundred  and  sixty  tons  of  coal,  to 
be  delivered  as  plaintiffs  might  order,  not 
more  than  two  hundred  tons  to  be  ordered  in 
any  one  month,  the  contract  being  signed 
September  12,  and  the  first  order,  made  in 
September,  being  for  two  hundred  tons,  de- 
fendants had  a  month  from  that  date  in  which 
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carrier  at  the  usual  place  on  that  day  is  good,  although  the  buyer  did  not  actually 
receive  the  goods  until  the  next  day.^^ 

(ill)  Hour  of  Delivery.  As  a  general  rule  the  seller  has  the  whole  of  the 
day  named  in  Vs^hich  to  dehver/^  especially  if  the  buyer  is  present  to  receive  the 
goods/^  and  there  is  time  to  weigh  and  inspect  the  goods  so  as  to  complete  the 
delivery  before  midnight.  If,  however,  time  must  be  allowed  for  the  examina- 
tion of  the  goods  by  dayhght,  delivery  must  be  made  before  sunset.^  So  too  the 
parties  may  by  their  contract  limit  the  hour  of  delivery,  and  where  the  contract 
provides  for  delivery  during  the  first  half  of  a  month  of  thirty-one  days  delivery 
must  be  made  by  noon  of  the  sixteenth  day.^ 

(iv)  Shipment  by  Carrier.  Where  the  contract  provides  that  the  goods 
are  to  be  shipped  within  a  certain  period,  the  time  of  shipment  is  usually  regarded 
as  material,^  and  it  is  not  a  comphance  with  the  contract  if  the  goods  are  shipped 
before  *  or  after  the  time  specified.^  The  contract  is,  however,  satisfied  if  the 
goods  are  on  board  the  car  or  vessel,  and  it  does  not  require  that  the  car  shall 
leave  the  station  or  the  vessel  clear  and  sail  within  such  period,  if  the  seller  believes 
that  transit  will  begin  in  a  reasonable  time.®   Where  goods  were  ordered  for 


to  deliver  the  two  hundred  tons.  Johnson 
V.  Allen,  78  Ala.  387,  56  Am.  Rep.  34. 

96.  Morel  v.  Stearns,  37  Misc.  (N.  Y.)  486, 
75  N.  Y.  Suppl.  1082  [reversing  36  Misc.  846, 
74  N.  Y.  Suppl.  1138]  ;  Cochran  Cotton  Seed 
Oil  Co.  V.  Haebler,  1  Misc.  (N.  Y.)  20,  20 
N.  Y.  Suppl.  371  [aiifirmed  in  2  Misc.  251,  21 
N.  Y.  Suppl.  945  {affirmed  in  142  N.  Y.  664, 
37  N.  E.  570)].  Compare  Cox  v.  Todd,  7 
D.  &  R.  131,  4  L.  J.  K.  B.  0.  S.  34,  16  E.  C.  L. 
277,  holding  that  where  barley  was  sold  upon 
a  contract  to  "  deliver  alongside  a  sloop  or 
warehouse  at  G.  or  H.,  at  the  buyer's  option, 
in  all  April  or  sooner,"  and  the  barley  was 
brought  into  deck  at  G  on  the  twenty-ninth 
of  April,  the  contract  was  broken,  inasmuch 
as  it  would  have  taken  four  days  to  unload 
the  vessel  and  deliver  the  cargo  into  the 
buyer's  possession. 

97.  Adams  v.  Dale,  29  Ind.  273;  Cochran 
Cotton  Seed  Oil  Co.  v.  Haebler,  2  Misc. 
(N.  Y.)  251,  21  N.  Y.  Suppl.  945  {affirmed 
in  142  N.  Y.  664,  37  N.  E.  570,  and  affirming 
1  Misc.  20,  20  N.  Y.  Suppl.  371];  Conawingo 
Petroleum  Refining  Co.  v.  Cunningham,  75 
Pa.  St.  138. 

98.  Sweet  v.  Harding,  19  Vt.  587;  Startup 
V.  Macdonald,  12  L.  J.  Exch.  477,  6  M.  &  G. 
593,  7  Scott  N.  R.  269,  46  E.  C.  L.  593. 
Compare  Scott  V.  Miller,  66  HI.  273. 

99.  Berry  v.  Nail,  54  Ala.  446;  Startup 
t\  Macdonald,  12  L.  J.  Exch.  477,  6  M.  &  G. 
593,  7  Scott  N.  R.  269,  46  E.  C.  L.  593. 

1.  Croninger  v.  Crocker,  62  N.  Y.  151.  And 
see  Larimore  v.  Hornbaker,  21  Ind.  430. 

2.  Grosvenor  v.  Magill,  37  111.  239;  Kirk- 
patrick  v.  Alexander,  44  Ind.  595,  60  Ind.  95. 

3.  Bidwell  v.  Overton,  13  N.  Y.  Suppl. 
274,  26  Abb.  K  Cas.  402 :  Bowes  v.  Shand,  2 
App.  Cas.  455,  46  L.  J.  Q.  B.  561,  36  L.  T. 
Rep.  N.  S.  857,  25  Wkly.  Rep.  730. 

4.  Bowes  V.  Shand,  2  App.  Cas.  455,  46 
L.  J.  Q.  B.  561,  36  L.  T.  Rep.  N.  S.  857,  25 
Wkly.  Rep.  730.  Compare  Alexander  v.  Van- 
derzee,  L.  R.  7  C.  P.  530,  20  Wkly.  Rep.  871. 

5.  Haldeman  v.  Berry,  74  Mich.  424,  42 
N.  W.  57 ;  Brandt  v.  Lawrence,  1  Q.  B.  D. 
344,  46  L.  J.  Q.  B.  237,  24  Wkly  Rep.  749. 
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See  also  Peace  River  Phosphate  Co.  v.  GraflBn, 
68  Fed.  550. 

6.  Clark  v.  Lindsay,  19  Mont.  1,  47  Pac. 
102,  61  Am.  St.  Rep.  479;  Ledon  v.  Have- 
meyer,  121  N.  Y.  179,  24  N.  E.  297,  8  L.  R.  A. 
245  [reversing  47  Hun  616]  ;  Schwann  v. 
Clark,  9  Misc.  (N.  Y.)  117,  29  N  Y.  Suppl. 
289  [affirming  7  Misc.  242,  27  N,  Y.  Suppl. 
262] ;  Bowers  v.  J.  B.  Worth  Co.,  129  N.  C. 
36,  39  S.  E.  635;  Busk  v.  Spence.  4  Campb. 
329.  But  see  Alexander  v.  Vanderzee,  L.  R. 
7  C.  P.  530,  20  Wkly.  Rep.  871,  where  a  con- 
tract for  shipment  in  June  and  (or)  July, 
seller's  option,  was  construed  to  mean  that 
the  goods  must  be  loaded  so  as  to  sail  in 
those  months  and  not  that  the  goods  must  be 
loaded  in  those  months. 

Construction  of  contract. —  Where  defend- 
ants contracted  to  purchase  from  plaintiff 
one  half  the  cargo  per  Wachusett,  "  chartered 
to  load"  not  exceeding  twenty- two  hundred 
tons  nitrate  of  soda,  to  arrive  at  New  York, 
"bought  to  be  a  March  and  or  April  ship- 
ment" from  the  west  coast  of  South  America; 
and  it  was  the  custom  of  the  trade,  known  to 
both  parties,  for  the  vendor  to  sell  after  hav- 
ing entered  into  an  executory  contract  for 
the  purchase  of  the  product  on  the  west 
coast  of  South  America,  to  be  delivered  there 
or  shipped  according  to  order,  the  words, 
"  bought  to  be  a  March  and  or  A  pril  shipment," 
referred  to  the  original  purchase  by  plain- 
tiff, and  did  not  bind  plaintiff  to  ship  the 
goods  during  those  months.  Browne  v.  Pat- 
erson,  165  N.  Y.  460,  59  N.  E.  296  [revers- 
ing 36  N.  Y.  App.  Div.  167,  55  N.  Y.  Suppl. 
404].  A  contract  by  a  lumber  dealer  of 
Lowell  "to  furnish  all  the  lumber  for  Rod- 
man's house  in  Roxbury,  delivered  in  Boston, 
first  floor  to  be  delivered  on  the  cars  by  the 
first  day  of  August  next,"  is  fulfilled  by  a 
delivery  on  the  cars  at  Lowell,  by  the  first 
day  of  August,  of  a  sufficient  portion  of  the 
lumber  for  the  first  floor,  although  it  does 
not  reach  Boston  until  after  that  day,  Allen 
V.  Kimball,  12  Cush.  (Mass.)  268.  Defend- 
ant sold  and  agreed  to  deliver  to  plaintiff 
one  hundred  thousand  barrels  of  cement,  and 
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delivery  on  a  certain  date  at  a43oint  so  distant  that  they  could  not  possibly  have 
reached  the  place  at  that  date,  a  shipment  on  that  date  will  be  sufficient.'^ 

(v)  Premature  Delivery.  When  the  time  of  delivery  is  fixed  it  is  not 
as  a  rule  a  sufficient  performance  if  the  seller  delivers  the  goeds  before  such  time.^ 
The  buyer  may,  however,  waive  objection  for  premature  dehvery  by  acceptance 
of  the  goods. ^ 

b.  When  Time  Is  Not  Fixed  by  Contract  —  (i)  In  General.  When  the  time 
of  delivery  is  not  fixed  or  is  stated  in  general  and  indefinite  terms,  time  is  not  of 
the  essence  of  the  contract. The  law  implies,  however,  that  if  no  time  is  fixed, 
delivery  shall  be  made  within  a  reasonable  time,"  in  the  absence  of  anything  to 


plaintiff  to  receive  and  pay  for  the  same. 
One  half  was  to  be  delivered  the  first  year, 
and  the  remainder  the  following  year,  at 
either  one  of  two  ports  on  Lake  Superior,  at 
plaintiff's  option.  The  contract  contained 
the  following  provision :  "  Shipments  to  be 
made  [by  defendant]  after  navigation  opens 
and  continue  throughout  the  season  in  5,000 
to  10,000  barrel  lots  as  required  by  said 
second  party  [plaintiff'] ;  shipments  to  be 
made  on  or  before  October  15th  of  each  year. 
Said  second  party  shall  give  30  days'  notice 
of  shipments  to  be  made,  in  advance."  It 
was  held  that  such  provision  contemplated 
shipments  by  water  in  five  thousand  to  ten 
thousand  barrel  lots  throughout  the  season; 
that  the  provision  for  notice  was  for  the 
benefit  of  both  parties,  and  required  plain- 
tiff to  give  thirty  days'  notice  in  advance  of 
each  of  such  shipments,  especially  in  view  of 
another  provision  for  tests  of  the  cement  re- 
quiring twenty-eight  days'  time,  and  the  tak- 
ing of  samples  for  such  tests  at  the  factory 
"  approximately  on  the  date  that  notice  of 
shipment  is  given."  Alpena  Portland  Cement 
Co.  V.  Backus,  156  Fed.  944,  84  C.  C.  A.  444. 

Prompt  shipment. — A  stipulation  for  prompt 
shipment  is  not  complied  with  by  placing  the 
goods  on  board  a  vessel  in  a  port  blockaded 
by  ice.  Tobias  v.  Lissberger,  105  N.  Y.  404, 
12  N.  E.  13,  59  Am.  Rep.  509. 

Shipment  from  seaboard. — Where  a  con- 
tract for  sale  of  grain  requires  shipment 
from  seaboard  not  later  than  April,  a  deliv- 
ery to  an  agent  of  a  steamship  company  in 
St.  Louis  at  any  time  during  the  month  is 
not  sufficient,  as  the  seller  was  obligated  to 
get  the  grain  to  port  in  time  for  it  to  be 
shipped  from  there  in  April.  James  v. 
Crown  Cereal  Co.,  90  Mo.  App.  227. 

Mode  of  shipment. — A  contract  to  ship 
goods  "  at  Manila  per  sailing  vessel  .  .  . 
direct  to  New  York  or  via  Hong  Kong,  dur- 
ing .  .  .  April  or  May,"  requires  the  goods 
to  be  on  board  a  sailing  vessel  within  the 
time  specified,  and  a  shipment  at  Manila  in 
May,  on  steamer  for  Hong  Kong,  and  tran- 
shipment to  a  sailing  vessel  at  the  latter 
port  in  June,  is  not  a  compliance  therewith. 
Lefferts  v.  Weld,  167  Mass.  531,  46  N.  E.  107. 
But  compare  Thornton  v.  Simpson,  Holt  N.  P. 
164,  3  E.  C.  L.  72,  2  Marsh.  267,  6  Taunt. 
556,  1  E.  C.  L.  752,  where  a  contract  for 
shipment,  "  the  ship's  name  to  be  declared 
as  soon  as  known,"  was  construed  as  allow- 
ing shipment  in  more  than  one  vessel. 

Putting  goods  on  lighters  to  be  taken  out 


to  the  vessel  is  a  shipment  within  the  con- 
dition. Gattorno  v.  Adams,  12  C.  B.  N.  S. 
560,  104  E.  C.  L.  560.  And  see  Busk  v. 
Spence,  4  Campb.  329. 

7.  Whitney  v.  Hop  Bitters  Mfg.  Co.,  2 
N.  Y.  Suppl.  438  [affirmed  in  121  N.  Y.  682, 
24  N.  E.  1098]. 

8.  Tascott  V.  Rosenthal,  10  111.  App.  639; 
George  v.  Dean,  17  Mo.  App.  332;  Bowes  v. 
Shand,  2  App.  Cas.  455,  46  L.  J.  Q.  B.  561, 
36  L.  T.  Rep.  K  S.  857,  25  Wkly.  Rep.  730. 
But  see  Dodge  v.  Barnes,  31  Me.  290,  holding 
that  a  transfer  of  stock  in  a  corporation,  in 
compliance  with  a  contract  of  sale,  two  days 
earlier  than  the  day  stipulated,  is  a  substan- 
tia] and  sufficient  compliance  with  the  con- 
tract. 

9.  Lee  v.  Bangs,  43  Minn.  23,  44  N.  W. 
671. 

10.  Montgomery  v.  Thomson,  152  Cal.  319, 
92  Pac.  866;  O'Brien  v.  Higley,  162  Ind.  316, 
70  N.  E.  242;  Pratt  V.  Lincoln,  (Me.  1888) 
13  Atl.  689;  White  v.  McMillan.  114  N.  C. 
349,  19  S.  E.  234;  Ballantvne  v.  Watson,  30 
U.  C.  C.  P.  529.  But  compare  New  Bedford 
Cooper  Co.  v.  Southard,  95  Me.  209,  49  Atl. 
1062. 

11.  Arkansas. —  Long  t\  Abeles,  77  Ark. 
150,  91  S.  W.  29. 

Delaware. — Walker  v.  Taylor,  4  Pennew. 
118,  53  Atl.  357. 

Georgia. —  Northington-Munger  Pratt  Co. 
v.  Farmers'  Gin,  etc.,  Co.,  119  Ga.  851,  47 
S.  E.  200,  100  Am.  St.  Rep.  210. 

Illinois.— '  Cojne  v.  Avery,  189  111.  378.  59 
N.  E.  788  [affirminq  9l'  111.  App.  347]; 
Henkle  v.  Smith,  21  111.  238. 

Iowa. —  Holt  f.  Brown,  63  Iowa  319,  19 
N.  W.  235. 

Kentucky. —  Hume  v.  Mullins,  35  S.  W. 
551,  18  Ky.  L.  Rep.  108. 

Maryland. —  Bagby  v.  Walker,  78  Md.  239, 
27  Atl.  1033;  Kriete  v.  Myer,  61  Md.  558. 

Michiqan. — ^  Bollenbacher  v.  Reid,  155  Mich. 
277,  118  N.  W.  933. 

Minnesota. —  Palmer  V.  Breen,  34  Minn.  39, 
24  N.  W.  322;  Roberts  r.  Mazeppa  Mill  Co., 
30  Minn.  413,  15  N.  W.  680. 

MissowH.— Smith  t\  Shell,  82  Mo.  215,  52 
Am.  Rep.  365. 

Nebraska. — INIcGinnis  v.  R.  K.  Johnson  Co., 
74  Nebr.  356,  104  N.  W.  869. 

New  York. —  Browne  r.  Paterson.  165  N.  Y. 
460,  59  N.  E.  296  \revcrsinq  36  N.  Y.  App. 
Div.  167.  55  N.  Y.  Suppl.  404] ;  Eppens.  etc., 
Co.  V.  Littlejohn,  164  N.  Y.  187.  58  N.  E.  19, 
52  L.  R.  A.  811  [affirming  27  N   Y.  App. 
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show  that  an  immediate  delivery  is  intended. But  that  an  immediate  delivery 
is  intended  may  appear  from  the  terms  of  the  contract/^  or  the  circumstances  attend- 
ing the  transaction;  and  if  such  intent  does  appear  time  is  of  the  essence  of  the 
contract. So  too  when  the  time  of  dehvery  is  referred  to  in  general  or  indefinite 
terms  the  contract  will  be  construed  reasonably  in  view  of  the  circumstances.^^ 
Where  goods  are  to  be  dehvered  "by  the  first  boat"  it  is  sufficient  to  send 
them  by  the  first  boat  that  receives  general  freight,  although  a  boat  under  special 
charter  had  sailed  before.^'  A  contract  to  deliver  during  "the  season''  requires 
a  delivery  during  the  current  season  only.^^    A  contract  to  deliver  for  "spring 


Div.  22,  50  K  Y.  Suppl.  251];  Cragin  v. 
O'Connell,  50  N.  Y.  App.  Div.  339,  63  N.  Y. 
Suppl.  1071  [affirmed  in  169  N.  Y.  573,  61 
N.  E.  1128];  Arthur  v.  Wright,  57  Hun  22, 
10  N.  Y.  Suppl.  368  [affirmed  in  132  N.  Y. 
547,  30  N.  E.  865] ;  New  Haven,  etc.,  Co.  v. 
Quintard,  1  Sweeny  89,  6  Abb.  Pr.  N.  S.  128 ; 
Smith  V.  Halligan,  9  N.  Y.  St.  425 ;  Palen  v. 
Haake,  2  N.  Y.  Suppl.  6. 

North  Carolina. —  Hurlburt  v.  Simpson,  25 
N.  C.  233. 

Pennsylvania. —  Muskegon  Curtain-Roll  Co. 
V.  Keystone  Mfg.  Co.,  135  Pa.  St.  132,  19  Atl. 
1008. 

rea?as.— Ullman  v.  Babcock,  63  Tex.  68. 
Virginia. — ^  Smith  r.  Snyder,  82  Va.  614. 
West    Virginia. —  Boyd   v.    Gunnison,  14 
W.  Va.  1. 

Wisconsin. —  Lippert  v.  Saginaw  Milling 
Co.,  10'8  Wis.  512,  84  K  W.  831. 

United  States. —  Blydenburgh  V.  Welsli,  3 
Fed.  Cas.  No.  1,583,  Baldw.  331. 

England. —  De  Waal  v.  Adler,  12  App.  Cas. 
141,  56  L.  J.  P.  C.  25;  Macdonald  v.  Long- 
bottom,  1  F.  &  F.  538. 

Canada. —  Ballantyne  i>.  Watson,  30  U.  C. 
C.  P.  529;  Mahafify  i;.  Baril,  11  Quebec  Super. 
Ct.  475. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  218. 

Fulfilment  of  condition. — A  contract  to  buy 
a  colt  "  if  sound  at  five  months  old "  does 
not  require  delivery  on  the  last  day  of  the 
five  months,  but  within  a  reasonable  time 
thereafter.  Dawley  v.  Potter,  19  R.  I.  372,  36 
Atl  92. 

1*2.  Loftus  t\  Riley,  83  Iowa  503,  50  N.  W. 
17;  Hardesty  v.  Pittsburg  Steel  Co.,  89  S.  W. 
260,  28  Ky.  L.  Rep.  367 ;  Roberts  v.  Mazeppa 
Mill  Co.,  30  Minn.  413,  15  N.  W.  680;  Hurl- 
burt V.  Simpson,  25  N.  C.  233.  And  see 
Pratt  V.  Croft,  19  La.  Ann.  130. 

13.  Stock  V.  Towle,  97  Me.  408,  54  Atl. 
918,  holding  that  a  sale  "transit  car"  meant 
a  sale  of  goods  then  in  transit  to  place  of 
delivery. 

14.  Henderson  v.  McFadden,  112  Fed.  389, 
50  C.  C.  A.  304.  And  see  Jones  v.  Fowler, 
1  Sweeny  (N.  Y.)  5,  37  How.  Pr.  104. 

Consequential  damages. —  Where  the  pur- 
chaser of  a  pipe  intended  for  a  ditch  in 
course  of  construction  notified  the  seller  that, 
if  it  was  not  delivered  at  once,  there  was 
danger  of  the  caving  in  of  the  ditch  and  the 
seller  agreed  to  deliver  at  once,  without  noti- 
fying the  purchaser  that  in  the  event  of  his 
failure  to  do  so  he  would  not  be  liable  for 
any  damages  occasioned  by  the  delay,  these 
were  facts  from  which  the  jury  might  have 
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found  an  implied  agreement  by  the  seller  to 
assume  the  special  liability  for  damages 
caused  by  his  negligent  delay  in  failing  to 
deliver  the  pipe,  and  the  fact  that  the  pur- 
chaser makes  no  attempt  to  get  the  pipe 
elsewhere,  but  relies  on  the  promise  of  the 
seller  to  immediately  furnish  it,  although  he 
knows  the  ditch  is  in  danger  of  caving  in,  is 
not  such  negligence  as  will  prevent  a  recov- 
ery for  damages  by  the  caving  in  of  the  ditch, 
which  results  from  the  negligence  of  the 
seller  in  failing  to  deliver  the  pipe,  which 
was  sold  by  the  latter  with  a  knowledge  of 
the  circumstances.  Lonergan  v.  Waldo,  179 
Mass.  135,  60  N.  E.  479,  88  Am.  St.  Rep. 
365. 

15.  Stock  V.  Towle,  97  Me.  408,  54  Atl. 
918;  Henderson  v.  McFadden,  112  Fed.  389, 
50  C.  C.  A.  304. 

16.  Bell  V.  Hatfield,  121  Ky.  560,  89  S.  W. 
544,  28  Ky.  L.  Rep.  515,  2  L.  R.  A.  N.  S. 
529,  holding  that  a  contract  for  the  sale  of 
cattle,  requiring  delivery  on  a  certain  day  or 
within  a  few  days  thereafter,  expires  Mdthin 
a  reasonable  time  after  the  day  specified. 
Where  one  sold  goods  to  be  delivered  as  fast 
as  a  third  person  delivered  them  to  the 
seller  the  buyer  had  no  right  to  set  a  time 
within  which  the  seller  must  complete  the 
delivery,  or  be  deemed  guilty  of  breach. 
Smith 't;.  Snyder,  82  Va.  614. 

Applications  of  rule. — A  contract  for  deliv- 
ery "  about  Nov.  1  "  is  complied  with  by  de- 
livery on  November  10  (White  v.  McMillan, 
114  N.  C.  849,  19  S.  E.  234.  And  see  O'Brien 
V.  Higley,  162  Ind.  316,  70  N.  E.  242)  ;  and 
a  contract  to  deliver  "  about  the  last  of 
May  or  June "  is  complied  with  by  delivery 
thf  last  day  of  June  (New  Bedford  Copper 
Co.  V.  Southard,  95  Me.  209,  49  Atl.  1062, 
holding  also  that  if  the  goods  were  to  be 
used  for  a  ship  to  arrive  "  about  April "  and 
the  vessel  was  delayed,  the  seller  might  de- 
liver within  a  reasonable  time  after  her  ar- 
rival, although  such  reasonable  time  ex- 
tended beyond  the  last  of  June)  ;  so  under 
a  contract  to  deliver  goods  sold  "  about  June, 
1906,"  delivery  may  be  made  during  the 
month  of  June,  or  in  a  reasonable  time  there- 
after (Loomis  V.  Norman  Printers'  Supply 
Co.,  81  Conn.  343,  71  Atl.  358). 

17.  Johnson  v.  Chambers,  12  Ind.  102. 

18.  Lehigh  Valley  Coal  Co.  v.  Curtis,  22 
111.  App.  394,  in  this  case  the  season  of  navi- 
gation. And  see  Hume  v.  Netter.  (Tex.  Civ. 
App.  1903)  72  S.  W.  865,  when  delivery  was 
to  be  made  during  "  running  season  of  1901 
and  1902." 
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shipment'^  requires  at  least  that  delivery  should  be  made  before  July  1.^^  In 
construing  such  indefinite  expression  as  to  time  the  purpose  for  which  the  goods 
are  intended  will  be  taken  into  consideration.  For  example  a  sale  of  coal  '^for 
the  winter  trade''  requires  delivery  to  be  made  before  the  end  of  March;  and  a 
sale  of  fruit  trees  to  be  dehvered  "this  fall"  requires  that  delivery  shall  be  made 
at  a  time  suitable  for  plantinr;.^^ 

(ii)  Delivery  ''Immediately''  or  "At  Once.''  A  delivery  to  be  made 
"immediately"  or  "at  once"  must  be  made  without  delay  or  as  promptly  as 
circumstances,  in  view  of  the  usual  course  of  business,  will  permit.^^  That  is  to 
say  the  delivery  must  be  made  within  a  reasonable  time.^^ 

(ill)  Delivery  "as  Soon  as  Possible,"  "Earliest  Possible."  When 
the  contract  provides  for  delivery  "as  soon  as  possible"  the  seller  is  entitled  to 
a  reasonable  time,^^^  in  view  of  all  the  circumstances,^^  such  as  the  necessities  of 
manufacture,^^  or  of  putting  the  goods  in  condition  for  delivery .^^  The  term 
does  not  mean  immediately  or  that  the  seller  must  stop  all  his  other  work  and 


19.  Parker  v.  Selden,  69  Conn.  544,  38  Atl. 
212. 

20.  McGinnis  i:  R.  K.  Johnson  Co.,  74 
Nebr.  356,  104  N.  W.  869. 

21.  Weltner  v.  Riggs,  3  W.  Va.  445,  hold- 
ing that  a  delivery  November  22  in  freezing 
weather  did  not  comply  with  the  contract. 

22.  Inman  v.  Barnum,  115  Ga.  117,  41 
S.  E.  244;  Chicago  Sugar  Refining  Co.  r. 
Armington,  67  111.  App.  538. 

23.  Rhoades  v.  Cotton,  90  Me.  453,  38 
Atl.  367;  Fisher  v.  Boynton,  87  Me.  395,  32 
Atl.  995;  Hirsch  V.  Annin,  28  Misc.  (N.  Y.) 
228,  58  K  Y.  Suppl.  1019;  Robinson  v. 
Brooks.  40  Fed.  525.  And  see  Soper  v. 
Creighton,  93  Me.  564,  45  Atl.  840,  74  Am. 
St.  Rep.  375,  where  the  goods  were  "to  be 
shipped  promptly." 

24.  Illinois. —  Danziger  v.  Pittsfield  Shoe 
Co.,  204  111.  145,  68  N.  E.  534  [affirming 
107  in.  App.  47]. 

Iowa. —  Tufts  V.  McClure,  40  Iowa  317. 

Michigan. —  Bliss  Furniture  Co.  v.  Norris, 
129  Mich.  11,  87  N.  W.  1041;  Webb  v.  Leo- 
minster Shirt  Co.,  101  Mich.  136,  59  N.  W. 
397. 

North  Carolina. —  Waddell  v.  Reddick,  24 
N.  C.  424. 

Pennsylvania. — ^Louis  Werner  Saw  Mill 
Co.  V.  Ferree,  201  Pa.  St.  405,  50  Atl.  924. 

United  States. —  Robinson  v.  Brooks,  40 
Fed.  525. 

England. —  Hydraulic  Engineering  Co.  v. 
McHaffie,  4  Q.  B.  D.  670,  27  Wldy.  Rep.  221 ; 
Atwood  V.  Emery,  1  C.  B.  N.  S.  110,  26  L.  J. 
C.  P.  73,  5  Wkly.  Rep.  19,  87  E.  C.  L.  110. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  219. 

Illustrations. —  Defendants  ordered  a  safe 
from  plaintiff  to  be  shipped  "  as  soon  as 
possible."  Upon  receipt  of  the  order  plain- 
tiff had  no  finished  safes  on  hand,  but  rushed 
to  completion  one  in  process  of  manufacture, 
using  all  proper  diligence,  and  shipping  it 
nineteen  days  after  receipt  of  the  order.  It 
appeared  that  the  customary  time  for  filling 
an  order  by  the  manufacture  of  a  new  safe 
was  thirty  days.  It  was  hold  that  the  ship- 
ment was  a  substantial  compliance  with  the 
order.  Victor  Safe,  etc.,  Co.  v.  O'Neil,  48 
Wash.  176,  93  Pac.  214.    So  under  a  con- 


tract to  deliver  as  soon  as  possible  after 
September  15,  a  delivery  on  November  15 
was  held  sufficient.  Widman  v.  Straukamp, 
94  N.  Y.  Suppl.  18, 

Duty  to  furnish  vessel. — ^Where  delivery  is 
to  commence  July  10,  or  "  as  soon  thereafter 
as  vessel  can  be  ready,"  the  vessel  must  be 
furnished  within  a  reasonable  time.  Whit- 
ing V.  Grav,  27  Fla.  482,  8  So.  726,  11 
L.  R.  A.  526.  See  also  Bolton  v.  Riddle,  35 
Mich.  13. 

Modification  of  contract  as  to  quantity. — 

That  a  contract  for  the  sale  of  one  engine 
to  be  shipped  as  soon  as  possible  was  modi- 
fied by  substituting  two  engines  for  the  one 
originally  contra,cted  for  did  not  change  the 
requirement  that  the  same  should  be  shipped 
as  soon  as  possible.  Berry  v.  Fairbanks, 
(Tex.  Civ.. App.  1908)  112  S.  W.  427. 

Evidence. — Where  a  written  contract  for 
the  sale  of  an  engine  called  for  delivery  "  as 
soon  as  possible,"  parol  evidence  that  the 
seller's  agent  was  advised  by  the  buyer  of 
the  importance  to  the  buyer  of  the  greatest 
expedition  in  shipping  the  engine  by  reason 
of  the  harvesting  season  which  would  begin 
at  a  designa,ted  date  was  admissible  to  enable 
the  court  to  construe  the  quoted  clause,  and 
to  enable  the  jury  to  determine  whether  the 
undertaking  was  performed  within  the  mean- 
ing of  the  contract.  Berry  v.  Fairbanks, 
(Tex.  Civ.  App.  1908)  112  S.  W.  427. 

Question  for  jury. — ^Whether  a  seller  in  a 
contract  for  the  sale  of  an  engine,  to  be 
shipped  as  soon  as  possible,  complied  with 
the  contract,  is  a  mixed  question  of  fact  and 
law,  and  the  court  should  interpret  the 
meaning  of  the  contract,  and  the  jury  should 
apply  the  evidence  in  tli^.  determination  of 
whether  or  not  the  undertaking  was  per- 
formed within  the  meaning  of  the  contract. 
Berrv  v.  Fairbanks,  (Tex.  Civ.  App.  1908) 
112  S.  W.  427. 

25.  Malone  r.  Gates,  87  Mich.  332,  49 
N.  W.  638. 

26.  Webb  r.  Leominster  Shirt  Co.,  101 
Mich.  136,  59  N.  W.  397;  Hydraulic  Engi- 
neering: Co.  V.  McHaftie,  4  Q.  B.  D.  670,  27 
Wkly.^Rep.  221. 

27.  Tufts  r.  McClure,  40  Iowa  317. 
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devote  himself  to  that  particular  orcler.^^  But  the  seller  must  nevertheless  act 
with  all  reasonable  diligence  or  without  unreasonable  delay. It  has  been  held 
that  a  requirement  that  the  shipment  of  goods  should  be  the  earliest  possible" 
must  be  construed  as  meaning  that  the  goods  should  be  sent  as  soon  as  the  seller 
could  possibly  send  them,  and  that  it  signified  rather  more  than  that  the  goods 
should  be  sent  within  a  reasonable  time.^^ 

(iv)  Delivery  Shortly In  a  contract  for  the  sale  of  personal  prop- 
erty to  be  delivered  "shortly,"  it  is  the  duty  of  the  seller  to  tender  delivery  within 
a  reasonable  time,  and  if  he  tenders  dehvery  after  such  time  the  buyer  may 
reject. 

(v)  Right  to  Appoint  Time  of  Delivery  —  (a)  Buyer's  Option.  Where 
delivery  is  to  be  made  at  the  buyer's  option,  the  seller  has  no  right  to  deliver  and 
the  buyer  is  not  obliged  to  receive  the  goods  until  his  option  is  exercised, it 
being  the  duty  of  the  buyer  to  notify  the  seller  to  make  dehvery .^^  Where  the 
time  of  delivery  is  at  the  option  of  the  buyer  he  must  at  least  exercise  his  right 
within  a  reasonable  time,^*  and  the  seller  is  entitled  to  a  reasonable  time  after 
notice  to  make  delivery,^^  but  he  cannot  delay  delivery  beyond  a  reasonable 
time.^^  If  delivery  is  to  be  made  on  or  before  a  certain  day  at  the  option  of  the 
buyer,  the  seller  has  until  such  last  day  to  make  delivery,  in  absence  of  any  demand 
by  the  buyer,^'  and  the  failure  of  the  buyer  to  exercise  his  option  is  equivalent 
to  a  demand  for  delivery  on  the  last  day.^^  The  buyer  may  demand  deliveries 
from  time  to  time  as  he  needs  the  goods,^^  or  he  may  order  the  whole  to  be  deliv- 
ered at  any  time  within  the  period  fixed;  but  he  must  at  least  order  deliveries  so 
that  they  may  be  complete  at  the  expiration  of  the  period.^^ 

(b)  Seller's  Option.  If  the  seller  is  given  the  option  of  delivering  the  goods 
at  any  time  within  a  stated  period  he  must  to  bind  the  buyer  give  notice  of  his 


28.  Childs  V.  Omaha  Paraphernalia  House, 
80  Nebr.  673,  114  N.  W.  941. 

29.  Childs  V.  Omaha  Paraphernalia  House, 
80  Nebr.  673,  114  N.  W.  941;  Rhodes  v. 
Cleveland  Rolling-Mill  Co.,  17  Fed.  426. 

30.  Robinson  Clay  Product  Co.  v.  American 
Locomotive  Co.,  56  Misc.  (N.  Y.)  589,  107 
N.  Y.  Suppi.  69. 

31.  Cincinnati  Glass,  etc.,  Co.  v.  Stephens, 
3  Ga.  App.  766,  60  S.  E.  360. 

32.  Maddox  v.  Wagner,  111  Ga.  146,  36 
S.  E.  609;  Peak  v.  Hollingsworth,  5  Ind. 
120;  Davis  v.  Fowler,  20  N.  Y.  App.  Div. 
633,  47  N.  Y.  Suppl.  221;  Roth  v.  Haviland, 
19  Misc.  (N.  Y.)  317,  44  N.  Y.  Suppl.  474; 
St.  Louis  Hay,  etc.,  Co.  v.  U.  S.,  191  U.  S. 
159,  24  S.  Ct.  47,  48  L.  ed.  130  [affirming 
37  Ct.  CI.  281]. 

33.  Posey  v.  Scales,  55  Ind.  282;  Smith  v. 
Watson,  88  Iowa  73,  55  N.  W.  68;  Pratt  v. 
Craft,  19  La.  Ann.  130;  Nathan  v.  Lewis, 
12  Ohio  Dec.  (Reprint)  121,  1  Handy  239. 

Failure  to  call  for  delivery. —  An  obliga- 
tion to  deliver  goods  when  called  for  can- 
not, by  mere  lapse  of  time,  become  an  obli- 
gation to  pay  money.  West  v.  Cutting,  19 
Vt.  536. 

34.  Sanborn  v.  Benedict,  78  111.  309;  Lehigh 
Valley  Coal  Co.  v.  Curtis,  22  111.  App.  394; 
Peak  V.  Hollingsworth,  5  Ind.  120.  And  see 
Wichert  V.  Stafford,  25  111.  App.  218. 

Rules  of  exchange. — ^Where  a  sale  of  flour  is 
made  under  the  rules  of  the  Boston  chamber 
of  commerce,  according  to  which  the  pur- 
chaser's reasonable  time  for  "  ordering  out  " 
the  flour  is  fourteen  days,  and  the  contract 
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provides  that  the  flour  is  to  be  "ordered 
out  "  within  a  reasonable  time,  the  seller  is 
not  liable  for  failure  to  ship  flour  ordered 
out  after  fourteen  days  from  sale.  King  r. 
Faist,  161  Mass.  449,  37  N.  E.  456. 

35.  Farman  v.  Ratcliff,  Wils.  (Ind.)  145; 
Loftus  V.  Riley,  83  Iowa  503,  50  N.  W.  17; 
Holt  V.  Brown,  63  Iowa  319,  19  N.  W.  235; 
Snelling  v.  Hall,  107  Mass.  134. 

36.  Murphy  v.  Toner,  19  Ind.  228. 

37.  Phelps  V.  McGee,  18  111.  155;  Quarles 
V.  George,  23  Pick.  (Mass.)  400;  Cleveland 
V.  Sterrett,  70  Pa.  St.  204. 

Offer  to  deliver. — Where,  under  a  contract 
of  sale  of  goods,  delivery  at  buyer's  option 
on  or  before  a  certain  date,  the  time  of  de- 
livery was  extended  after  an  offer  to  deliver, 
the  buyer  was  not  in  default  unless  a  new 
offer  of  delivery  was  made  at  the  close  of 
such  extended  time.  Gehl  v.  Milwaukee 
Produce  Co.,  116  Wis.  263,  93  N.  W.  26. 

38.  Sousely  v.  Burns,  10  Bush  (Ky.)  87; 
Chandler  v.  Robertson,  9  Dana  (Ky.)  291. 

39.  The  iVlida,  1  Fed.  Cas.  No.  200,  Abb. 
Adm.  173. 

40.  Branower  v.  Independent  Match  Co., 
83  N.  Y.  App.  Div.  370,  82  N.  Y.  Suppl.  224. 
But  see  Rogers  v.  Love,  2  Humphr.  (Tenn.) 
417,  where  under  a  contract  to  supply  a  cer- 
tain quantity  of  material  as  the  buyer 
should  need  it  for  manufacture,  it  v/as  held 
that  the  buyer  could  not  demand  and  have 
delivered  the  whole  amount  at  once. 

41.  Wells  V.  Hartford  Manilla  Co.,  76  Conn. 
27,  55  Atl.  599 ;  Reed  v.  Illinois  Cent.  R.  Co., 
75  S.  W.  200,  25  Ky.  L.  Rep.  389. 


SALES 


[35  Cyc]  183 


election  to  deliver  before  the  last  day  of  the  period  or  such  last  day  will  be  the 
day  of  dehvery/-  in.  which  case  no  notice  is  necessary.^^  If  no  time  is  fixed  but 
the  seher  is  given  the  option  of  delivery  he  must  notify  the  buyer  of  his  election/^ 
and  the  buyer  is  not  bound  to  receive  the  goods  unless  notice  is  given.^^  The 
notice  must  be  given  within  a  reasonable  time,^^  and  the  seller  must  make  delivery 
within  a  reasonable  time ;  but  if  he  fixes  the  time  of  dehvery  on  a  certain  day 
he  must  dehver  on  that  day.*^ 

(vi)  What  Is  Reasonable  Time.  The  question  as  to  what  is  a  reason- 
able time  for  the  delivery  of  the  goods  by  the  seller  is  to  be  determined  by  the 
circumstances  attending  the  particular  transaction/^  such  as  the  character  of  the 
goods/^°  and  the  purpose  for  which  they  are  intended/^  the  abihty  of  the  seller  to 
produce  the  goods  if  they  are  to  be  manufactured/^  the  facilities  available  for 


42.  Kirkpatrick  v.  Alexander,  60  Ind.  95; 
Richey  v.  Shinkle,  36  Kan.  516,  13  Pac.  795; 
Stanford  v.  McGill,  6  N.  D.  536,  72  N.  W. 
938,  38  L.  E.  A.  760;  York  v.  Newland,  10 
Humphr.   (Tenn.)  330. 

Condition  of  cattle. — ^Where  cattle  were  de- 
liverable at  seller's  option,  under  a  contract 
providing  that  they  were  "  to  be  weighed  np 
on  full  feed  and  shrunk  three  per  cent,  at 
any  time,"  between  certain  dates,  the  cattle 
were  deliverable  at  any  time  within  such 
period  when  on  full  feed.  Farmer  v.  Thrift, 
94  Iowa  374,  62  N.  W.  804. 

43.  Kirkpatrick  v.  Alexander,  60  Ind.  95. 

44.  Cullum  V.  Wagstaff,  48  Pa.  St.  300; 
Weltner  v.  Riggs,  3  W,  Va.  445 ;  Weiseger 
V.  Wheeler,  14  Wis.  101. 

45.  Parker  v.  Selden,  69  Conn.  544,  38 
Atl.  212. 

46.  Parker  v.  Selden,  69  Conn.  544,  38 
Atl.  212. 

47.  Parker  v.  Selden,  69  Conn.  544,  38 
Atl.  212;  McGinnis  v.  R.  K.  Johnson  Co.,  74 
Nebr.  356,  104  N.  W.  869;  Weltner  v,  Riggs, 
3  W.  Va.  455. 

48.  Gath  V.  Lees,  3  H.  &  C.  558. 

49.  Delawnre. —  Walker  v.  Taylor,  4  Pen- 
new.  118,  53  Atl.  357. 

Maryland. —  Kriete  v.  Myer,  61  Md.  558. 

Minnesota. —  Palmer  v.  Breen,  34  Minn. 
39,  24  N.  W.  322. 

Missouri. — ■  State  v.  King,  44  Mo.  238. 

'New  York. —  H.  Krantz  Mfg.  Co.  i\  Gould 
Storage  Battery  Co.,  83  N.  Y.  App.  Div.  133, 
82  N.  Y.  Suppl.  474;  Robinson  Clay  Product 
Co.  V.  American  Locomotive  Co.,  56  Misc. 
589,  107  N.  Y.  Suppl.  69;  Palen  v.  Haake,  2 
N.  Y.  Suppl.  6. 

England. —  Ellis  v.  Thompson,  7  L.  J. 
Exch'.  185,  3  M.  &  W.  445. 

Illustrations. — Where  on  a  sale  in  April 
by  agent,  the  seller  repudiated  the  contract 
because  the  agent  had  not  followed  his  in- 
structions and  finally,  after  a  long  dispute, 
the  seller  in  June  agreed  to  and  did  deliver 
the  goods,  it  was  held  that  either  the  buyer 
must  be  considered  to  have  allowed  an  ex- 
tension of  time  for  the  performance  of  the 
original  contract  or  the  delivery  of  the  flour 
had  relation  to  a  new  contract  taking  effect 
from  the  time  at  which  the  seller  signified 
Ills  intention  to  execute  the  order  therefor. 
Williams  v.  Wheeler,  8  C.  B.  N.  S.  299,  98 
E.  C.  L.  299. 


50.  Walker  v.  Taylor,  4  Pennew.  (Del.) 
118,  53  Atl.  357;  Kriete  v.  Myer,  61  Md. 
558;  Roberts  v.  Mazeppa  Mill  Co.,  30  Minn. 
413,  15  N.  W.  680. 

51.  New  Bedford  Copper  Co.  v.  Southard, 
95  Me.  209,  49  Atl.  1062;  Rhoades  v.  Cotton, 
90  Me.  453,  38  Atl.  367;  McGinnis  v.  R.  K. 
Johnson  Co.,  74  Nebr.  356,  104  N.  \N.  869; 
Weltner  v.  Riggs,  3  W.  Va.  445. 

52.  Arkansas. —  Hooks  Smelting  Co.  v. 
Planters'  Compress  Co.,  72  Ark.  275,  79 
S.  W.  1052. 

Georgia. —  Inman  v.  Barnum,  115  Ga.  117, 
41  S.  E.  244. 

Illinois. —  Danziger  v.  Pittsfield  Shoe  Co., 
204  111.  145,  68  N.  E.  534  {affirming  107  lU. 
App.  47]. 

Michigan. —  Bliss  Furniture  Co.  v.  Norris, 
129  Mich.  11,  87  N.  W.  1041;  Webb  v.  Leo- 
minster Shirt  Co.,  101  Mich.  136,  59  N.  W. 
397. 

Enqla?id. — ^Atvvood  v.  Emery,  1  C.  B.  N.  S. 
110,  26  L.  J.  C.  P.  73,  5  Wldy.  Rep.  19,  87 
E.  C.  L.  110. 

Illustrations.— WTiere  a  contract  made 
March  6,  1897,  provided  for  the  delivery  of 
ten  thousand  bicycle  wrenches  and  two  thou- 
sand were  delivered  by  Oct.  7,  1897,  but  no 
more  had  been  delivered  up  to  July  16,  1898, 
the  court  would  not  be  justified  in  deciding, 
as  a  matter  of  law,  that  a  reasonable  time 
for  performance  had  not  elapsed.  Ideal 
Wrench  Co.  v.  Garvin  Mach.  Co.,  65  N.  Y. 
App.  Div.  235,  72  N.  Y.  Suppl.  662.  A  rea- 
sonable time  to  supply  lumber  sufficient  to 
fill  a  contract  for  a  certain  number  of  feet 
above  that  contained  in  a  certain  boom 
would  be  such  time  as  would  be  required,  in 
the  usual  and  customary  manner  of  rafting, 
by  the  boom  company,  to  obtain  and  make 
up  the  requisite  quantity.  Grant  r.  Mer- 
chants', etc.,  Bank,  35  Mich.  515. 

Reasonable  time  is  to  be  measured,  not  by 
the  particular  existing  staff  and  appliances  of 
the  seller's  business,  but  by  the  time  in  which 
a  reasonably  diligent  manufacturer  of  the 
same  class  as  tlie  seller  would  take  in  carry- 
ing out  the  contract.  Hydraulic  Eno-ineer- 
ing  Co.  V.  McHaffie,  4  Q.  B.  D.  070,  27 
Wkly.  Rep.  221. 

Changes  in  order. —  Where  goods  to  be  manu- 
factured were  ordered  in  February  but.  nu- 
merous changes  luiving  been  ordered,  the 
goods  were  not  finished  and  delivered  until 
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transportation/^  and  the  distance  the  goods  must  be  carried,^*  and  the  usual  course 
of  business  in  the  particular  trade. 

e.  Waiver  of  Delay  —  (i)  In  General.  The  buyer  may  waive  a  failure  to 
deliver  in  time  by  his  acts  and  declarations/^  as  by  objecting  to  the  dehvery  on 
other  grounds,"  by  failing  to  object  with  knowledge  of  the  delay/^  by  requesting 
or  consenting  to  a  delay/^  by  requesting  an  extension  of  time  for  payment  because 


July,  the  delivery  was  nevertheless  in  rea- 
sonable time.  H.  Krantz  Mfg.  Co.  v.  Gould 
Storage  Battery  Co.,  83  N.  Y.  App.  Div.  133, 
82  N.  Y.  Suppl.  474. 

53.  Eppens,  etc.,  Co.  v.  Littlejohn,  27  N.  Y. 
App.  Div.  22,  50  N.  Y.  Suppl.  251  [affirmed 
in  164  N.  Y.  187,  58  N.  E.  19,  52  L.  R.  A. 
N.  S.  11];  Waddell  v.  Reddick,  24  N.  C.  424. 

Delay  in  shipment  held  reasonable. — Where 
the  circumstances  showed  that  the  goods 
were  wanted  immediately  and  they  could 
have  been  shipped  within  a  day  or  two,  a 
delay  of  a  week  or  ten  days  was  reasonable. 
Robinson  v.  Brooks,  40  Fed.  525.  A  ship- 
ment of  wheat  on  June  13  is  not  a  compli- 
ance with  a  contract  entered  into  on  May 
25,  which  calls  for  the  delivery  of  the  wheat 
at  a  certain  place  "  as  soon  as  possible "  by 
lake  transportation,  although  vessels  for  trans- 
portation are  difficult  to  obtain,  where  the 
usual  time  of  lake  transportation  is  six  days, 
and  but  a  few  hours  are  required  to  load  the 
wheat  for  shipment,  and  where  the  sellers 
knew  at  the  time  of  making  the  contract 
that  vessel  room  was  difficult  to  obtain,  and 
shipped  wheat  to  third  persons  between  the 
date  of  the  contract  and  the  date  of  ship- 
ment, some  of  it  being  on  other  contracts 
made  after  that  in  question.  Arthur  v. 
Wright,  57  Hun  (N.  Y.)  22,  10  N.  Y.  Suppl. 
368  [affirmed  in  132  N.  Y.  547,  30  N.  E. 
865].  A  delay  of  eighteen  days  in  making 
shipment  on  an  order  received  May  1  for 
goods  wanted  by  May  30  was  reasonable. 
Rhoades  v.  Cotton,  90  Me.  453,  38  Atl.  367. 
See  also  Fisher  v.  Boynton,  87  Me.  395,  32 
Atl.  995,  when  a  delay  of  nineteen  days  was 
held  to  be  reasonable.  Where  a  contract  for 
the  purchase  of  a  car-load  of  flour  was  made, 
by  telegraph,  between  Stanfold  and  Quebec, 
on  the  twenty-seventh  of  May,  and  the  flour 
was  not  put  on  board  the  cars  for  convey- 
ance to  defendant  until  the  twenty- seventh 
of  June,  and  only  actually  tendered  for  de- 
livery at  Stanfold  on  the  twentieth  of  July, 
the  delay  was  reasonable.  Mahaffy  t\  Baril, 
11  Quebec  Super.  Ct.  475. 

54.  Boyd  r.  Gunnison,  14  W.  Va.  1,  hold- 
ing that  seventeen  days  was  a  reasonable 
time  when  the  goods  had  to  be  carried  from 
a  small  station  in  West  Virginia  to  New 
York. 

55.  Arkansas, —  Long  i\  Abeles,  77  Ark. 
150,  91  S.  W.  29. 

Delawure. —  Walker  v.  Taylor,  4  Pennew. 
118,  53  Atl.  357. 

Georgia. — 'Inman  v.  Barnum,  115  Ga.  117, 
41  S.  E.  244. 

Missouri. —  Joseph  i\  Andrews  Co.,  72  Mo. 
App.  551. 

United  States. —  The  Alida,  1  Fed.  Cas. 
No.  200,  Abb.  Adm.  173. 
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Season  of  trade. —  In  Murphy  v.  Jones,  19 
Ind.  228,  in  view  of  the  shortness  of  the  sea- 
son for  dealing  in  hogs  and  the  uncertainty 
of  proper  weather  for  the  pork  business,  a 
delay  of  eight  days  in  delivery  of  hogs  was 
held  to  be  unreasonable. 

56.  Scott  V.  Jackson,  89  Cal.  258,  26  Pac. 
898;  Austin  Mfg.  Co.  v.  Snoutfer,  (Iowa 
1905)  102  N.  W.  128;  Buick  Motor  Co.  v. 
Reid  Mfg.  Co.,  150  Mich.  118,  113  N.  W.  591; 
Blodgett  V.  Foster,  120  Mich.  392,  79  N.  W. 
625. 

57.  Littlejohn  v.  Shaw,  159  N.  Y.  188,  53 
N.  E.  810  [affirming  6  N.  Y.  App.  Div.  492, 
39  N.  Y.  Suppl.  595]  ;  Hess  v.  Kaufherr,  128 
N.  Y.  App.  Div.  526,  112  N.  Y.  Suppl.  832; 
Germain  Fruit  Co.  v.  Roberts,  8  Pa.  Super. 
Ct.  500,  43  Wkly.  Notes  Cas.  241. 

58.  Flagg  i:  Dryden,  7  Pick.  (Mass.)  52; 
Blodgett  V.  Foster,  120  Mich.  392,  79  N.  W. 
625. 

Timely  objection. — ^Where  the  consignee  did 
not  know  till  shortly  before  the  vessel  ar- 
rived that  the  goods  were  not  shipped  within 
the  stipulated  time,  his  failure  to  object 
while  the  vessel  was  still  at  sea  was  not  a 
waiver  of  his  right  to  do  so  on  her  arrival, 
the  other  party  not  being  prejudiced  by  such 
omission.  Leff"erts  v.  Weld,  167  Mass.  531, 
46  N.  E.  107. 

Failure  to  respond  to  notice. — Where  the 
contract  called  for  shipment  June  30,  and 
the  name  of  the  vessel  on  which  the  seller 
intended  to  ship  the  goods  was  not  com- 
municated to  the  buyer  until  August  16,  a 
failure  to  respond  to  such  notice  did  not 
estop  the  buyer  to  repudiate  the  contract 
for  delay  on  receiving  notice  of  the  marks 
and  numbers  in  December.  Eppens,  etc.,  Co. 
V.  Littlejohn,  164  N.  Y.  187,  58  N.  E.  19,  52 
L.  R.  A.  811  [affirming  27  N.  Y.  App.  Div. 
22,  50  N.  Y.  Suppl.  251]. 

59.  Arkansas.  —  Hooks  Smelting  Co.  v. 
Planters'  Compress  Co.,  72  Ark.  275,  79  S.  W. 
1052. 

California. — ^  Scott  V.  Jackson,  89  Cal.  258, 
26  Pac.  898. 

Georgia. — Arnold  V.  Malsby,  120  Ga.  586, 
48  S.  E.  132. 

Illinois.— ^cott  V.  Miller,  66  111.  273; 
Wichert  r.  Stafford,  25  111.  App.  218. 

Massachusetts. —  Flagg  v.  Dryden,  7  Pick. 
52. 

Michigan. —  Duplanty  V.  Stokes,  103  Mich. 
630,  61  N.  W.  1015. 

?^ew  York. —  General  Electric  Co.  v.  Na- 
tional Contracting  Co.,  178  N.  Y.  369,  70 
N.  E.  928 ;  A.  B.  Farquhar  Co.  v.  New  River 
Mineral  Co.,  87  N.  Y.  App.  Div.  329,  84 
N.  Y.  Suppl.  802. 

Washington. —  Washington  Iron  Works  V. 
McNaught,  35  Wash.  10,  76  Pac.  301. 
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of  the  delay/"  or  by  demanding  delivery  after  the  time  specified,*'^  provided  the 
demand  is  complied  with  according  to  its  terms. If  the  delay  is  once  waived 
the  right  to  insist  on  delivery  within  the  specified  time  cannot  be  reasserted; 
but  where  there  is  a  failure  to  deliver  within  the  time  specified,  and  a  new  contract 
is  made  by  which  the  seller  becomes  entitled  to  be  paid  for  only  such  of  the  goods 
as  the  buyer  can  use,  and  he  declines  the  goods  and  the  buyer  is  unable  to  use 
them  the  seller  cannot  recover  therefor.^*  And  an  offer  to  waive  damages  resulting 
from  the  breach  of  a  contract  as  to  time  of  performance,  on  condition  that  the 
other  party  thereafter  make  prompt  delivery,  becomes  a  valid  agreement  only 
on  compliance  with  the  condition. 

(ii)  By  AcceptA'NCE.  In  many  cases  the  general  rule  has  been  laid  down 
so  far  as  the  buyer's  obhgation  to  pay  the  price  is  concerned  that  an  acceptance 
of  the  goods  waives  the  objection  that  they  were  not  delivered  in  time,^®  especially 
when  the  acceptance  is  without  protest. According  to  many  decisions,  however, 
mere  acceptance  does  not  of  itself  waive  the  buyer's  claim  for  damages  because 
of  delay  in  delivery. And  this  is  necessarily  so  when  the  acceptance  is  accom- 


^yisconsin. —  Barnes  v.  Stacy,  79  Wis.  55, 
48  N.  W.  53. 

England. —  Hickman  v.  Haynes,  L.  R.  10 
C.  P.  598,  44  L.  J.  C.  P.  358,  32  L.  T.  Rep. 
N.  S.  873,  23  Wkly.  Rep.  872. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  363. 

60.  Arkansas  City  Canning  Co.  V.  Dunston, 
(Kan.  1901)  64  Pac.  1025. 

61.  Tidwell  v.  Southern  Engine,  etc..  Works, 
87  Ark.  52,  112  S.  W.  152;  Austin  Mfg.  Co. 
V.  Snouffer,  (Iowa  1905)  102  N.  W.  128; 
Boas  V.  Thatcher  Car,  etc.,  Co.,  8  Misc. 
(N.  Y.)  443,  28  N.  Y.  Suppl.  659;  Nicholas 
r.  Venable,  2  Misc.  (N.  Y.)  109,  20  N.  Y. 
Suppl.  851;  Pratt  V.  S.  Freeman,  etc.,  Mfg. 
Co.,  115  Wis.  648,  92  N.  W.  368. 

No  waiver  of  damages. — Where  time  of  per- 
formance is  an  essential  element  of  a  con- 
tract for  the  sale  of  goods,  request  for  de- 
livery shows  only  an  intention  not  to  re- 
scind, and  does  not  constitute  a  waiver  of 
the  buyer's  right  to  accept  the  goods  and 
recover  damages.  Wall  v.  St.  Joseph  Artesian 
Ice,  etc.,  Co.,  112  Mo.  App.  659,  87  S.  W.  574. 

62.  Reynolds  v.  Spencer,  92  Hun  (N.  Y.) 
275,  36  N.  Y.  Suppl.  750;  Hirsch  v.  Annin, 
28  Misc.  (N.  Y.)  228,  58  N.  Y.  Suppl.  1019. 

63.  Dobson  v.  U.  S.,  31  Ct.  CI.  422. 

64.  Chase  &  Co.  v.  Rosenwald,  107  N.  Y. 
Suppl.  35. 

65.  Gude  v.  J.  F.  Bailey  Co.,  4  Ga.  App. 
226,  61  S.  E.  135. 

66.  Idaho. —  Emery  v.  Langley,  1  Ida.  694. 
Illinois. —  Harber  Bros.  Co.  v.  Moffatt  Cycle  . 

Co.,  151  111.  84,  37  N.  E.  676  {affirming  52 
111.  App.  146] ;  Hajoier  Sherrer,  2  111. 
App.  536. 

Indiana. — ^  Ohio  Falls  Car  Co.  v.  Menzies, 
90  Ind.  83,  46  Am.  Rep.  195. 

Maine. —  Barry  i'.  Palmer,  19  Me.  303; 
Baldwin  v.  Farnsworth,  10  Me.  414,  25  Am, 
Dec.  252. 

Maryland. —  Kernan  v.  Crook,  100  Md.  210, 
59  Atl.  753. 

Massachusetts. —  Fla£?g  v.  Dryden,  7  Pick. 
52. 

Michigan. —  Blodgett  r.  Foster,  120  Mich. 
392,  79  N.  W.  625.  But  see  Haldeman  v. 
Berry,  74  Mich.  424,  42  N.  W.  57,  where 


the  buyer  expressly  stated  at  the  time  that 
acceptance  was  not  under  the  existing  con- 
tract but  under  a  new  agreement 

Minnesota. —  Minneapolis  Threshing  Mach. 
Co.  V.  Hutchins,  65  Minn.  89,  67  N.  W.  807. 

New  York. —  Bailey  v.  Western  Vermont  R. 
Co.,  18  Barb.  112;  Bock  v.  Healy,  8  Daly 
156. 

Oregon. —  Sutton  v.  Clark,  42  Oreg.  525, 
71  Pac.  794. 

Pennsylvania. —  McKay  v.  McKenna,  173 
Pa.  St.  581,  34  Atl.  2^6;  Anspach  v.  Heft,  57 
Pa.  St.  326. 

Texas. —  George  K.  McMechen,  etc.,  Co.  v. 
Hubbard,  (Civ.  App.  1900)  59  S.  W.  919, 
but  in  this  case  the  acceptance  was  in  the 
face  of  the  seller's  insistence  that  he  would 
hold  the  buyer  liable  for  the  price  in  any 
court. 

West  Virginia. —  Manss-Bruning  Shoe  Mfg. 
Co.  V.  Prince,  51  W.  Va.  510,  41  S.  E. 
907. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  458. 

67.  Kernan  v.  Crook,  100  Md.  210,  59  Atl. 
753;  Flagg  v.  Dryden,  7  Pick.  (Mass.)  52; 
Malone  v.  Gates,  87  Mich.  ^32,  49  N.  W. 
638;  Lester  v.  U.  S.,  I  Ct.  CI.  52. 

Premature  delivery  is  waived  by  acceptance 
of  the  goods  without  objection.  Lee  v.  Bangs, 
43  Minn.  23,  44  N.  W.  671. 

68.  Georgia. —  Alabama  Constr.  Co.  v.  Con- 
tinental Car,  etc.,  Co.,  131  Ga.  365,  62  S.  E. 
160;  Poland  Paper  Co.  r.  Foote,  etc.,  Co.,  118 
Ga.  458,45  S.  E.  374;  Van  Winkle  Wilkins, 
81  Ga.  93,  7  S.  E.  644,  12  Am.  St.  Rep.  299; 
Gude  V.  J.  F.  Bailey  Co.,  4  Ga.  App.  226,  61 
S.  E.  135. 

Illinois. —  Ledgerwood  r.  Bushnell,  128  111. 
App.  555;  Ramsey  r.  Tully,  12  111.  App.  463. 

loiva. —  Medart"  Patent  Pulley  Co.  v.  Du- 
buque Turbine,  etc.,  Co..  121  Iowa  244,  96 
N.  W.  770;  Hansen  v.  Kirtley,  11  Iowa  565. 

Kansas. —  Plalstead  Lumber  Co.  v.  Sutton, 
46  Kan.  192,  26  Pac.  444. 

Kentucl-y.—  Be\Q\\er  r.  Sellards,  43  S.  W. 
676,  19  Ky.  L.  Rep.  1571.  But  see  Lucile 
Min.  Co.  r.  Fairbanks,  87  S.  W.  1121,  27 
Ky.  L.  Eep.  1100,  which  was,  however,  by 
a  divided  court. 
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panied  by  a  reservation  of  the  right  to  claim  damages.®^  Acceptance  may,  how- 
ever, be  regarded  as  evidence  of  a  waiver,  although  to  constitute  an  absolute 
waiver  it  must  be  under  circumstances  clearly  manifesting  an  intent  to  waive/^ 
such  as  payment  of  the  price. So  too  when  the  acceptance  is  forced  by  stress 
of  circumstances,  the  goods  being  absolutely  needed,  and  the  buyer  being  unable 
to  procure  them  elsewhere,  acceptance  will  not  waive  damages  for  delay. '^^  While 
the  acceptance  of  a  part  of  the  goods  waives  delay  in  the  delivery  of  such  portion,'* 
it  does  not  bind  the  buyer  to  accept  subsequent  delayed  deliveries.'^ 

d.  Evidence.  Where  the  delivery  is  to  be  made  within  a  certain  period  the 
burden  is  on  the  seller  to  show  that  he  was  ready  to  deliver  on  the  last  day.'^ 
If  delivery  is  to  be  made  during  the  season  evidence  that  the  seller  shipped  other 
cargoes  is  competent  as  tending  to  show  that  he  could  have  obtained  the  necessary 
vessels  before  the  season  closed;''  and  when  the  buyer  is  to  furnish  the  vessel 
evidence  as  to  whether  he  sent  a  vessel  to  the  place  at  the  time  specified  is  admis- 


Massachusetts. —  Garfield,  etc.,  Coal  Co.  v. 
Pennsylvania  Coal,  etc.,  Co.,  199  Mass.  22, 
84  N.  E.  1020. 

Michigan. —  Buick  Motor  Co.  v.  Keid  Mfg. 
Co.,  150  Mich.  118,  113  N.  W.  591. 

North  Carolina. —  Spiers  v.  Halsted,  74 
N.  C.  620. 

Oregon. —  Sutton  v.  Clarke,  42  Oreg.  525, 
71  Pac.  794. 

Texas. —  Strain  v.  Pauley  Jail  Bldg.,  etc., 
Co.,  80  Tex.  622,  16  S.  W.  625. 

Virginia. —  Perry  Tie,  etc.,  Co.  V.  Rey- 
nolds, 100  Va.  264,  40  S.  E.  919. 

Washioigton. —  Dignan  v.  Spurr,  3  Wash. 
309,  28  Pac.  529. 

^¥isconsin. —  Schweickhart  V.  Stuewe,  71 
Wis.  1,  36  N.  W.  605,  5  Am.  St.  Rep.  190. 
And  see  Anderson  v.  Savoy,  137  Wis.  44,  118 
N.  W.  217. 

United  States.—  Sterling  Coal  Co.  v.  Silver 
Spring  Bleaching,  etc.,  Co.,  162  Fed.  848,  89 
CCA  520 

See  43  CeAt.  Dig.  tit.  "Sales,"  §  458. 

The  contrary  doctrine  has  been  laid  down 
in  a  number  of  decisions.  Eraser  v.  Ross, 
1  Pennew.  (Del.)  348,  41  Atl.  204;  Baldwin 
V.  Farnsworth,  10  Me.  414;  Blodgett  v.  Foster, 
120  Mich.  392,  79  N.  W.  625;  Minneapolis 
Threshing  Mach.  Co.  v.  Hutchins,  65  Minn. 
89,  67  N.  W.  807.  And  is  sustained  by  the 
weight  of  authority  in  New  York.  Roby 
V.  Reynolds,  65  Hun  (N.  Y.)  486,  20  N.  Y. 
Suppl.  386;  Bock  v.  Healy,  8  Daly  (N.  Y.) 
156;  Wallace,  etc.,  Co.  V.  Valentine,  10  Misc. 
(N.  Y.)  645,  32  N.  Y.  Suppl.  121.  Although 
in  Gaylord  v.  Karst,  17  N.  Y.  Suppl.  720 
[reversing  13  N.  Y.  Suppl.  589],  where  the 
contract  was  for  building  materials  to  be 
supplied,  the  court  basing  its  decision  on  the 
analogy  to  building  contracts  held  that  the 
acceptance  was  not  a  waiver  of  damages. 
And  in  Belknap  Machine  Addressing,  etc., 
Co.  V.  Racine,  20  Misc.  (N.  Y.)  708,  46  K  Y. 
Suppl.  348,  where  the  contract  was  to  manu- 
facture and  deliver  a  certain  quantity  of  goods 
by  a  certain  time,  it  was  held  that  an  accept- 
ance of  a  part  after  such  time  with  notice 
that  only  what  was  then  on  hand  would  be 
accepted  did  not  waive  the  right  to  refuse 
the  rest.  See  also  Reading  Hardware  Co.  v. 
Pierce,  129  N.  Y.  App.  Div.  292,  113  N.  Y. 
Suppl.  331. 
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69.  Hubley  Mfg.,  etc.,  Co.  v.  Ives,  21  R.  I. 
191,  42  Atl.  876;  In  re  Kelly,  51  Fed.  194. 
And  see  Bock  v.  Healy,  8  Daly  (N.  Y.)  156. 

70.  Hansen  v.  Kirtley,  11  Iowa  565. 

71.  Georgia. —  Poland  Paper  Co.  v.  Foote, 
etc.,  Co.,  118  Ga.  458,  45  S.  E.  374.  And 
see  Moore  v.  H.  B.  Smith  Mach.  Co.,  4  Ga. 
App.  151,  60  S.  E.  1035. 

Illinois. —  Ramsey  v.  Tuily,  12  111.  App. 
463. 

Kentucky. —  Belcher  v.  Sellards,  43  S.  W. 
676,  19  Ky.  L.  Rep.  1571. 

North  Carolina. —  Spiers  v.  Halsted,  74 
N.  C.  620. 

Virginia. —  Perry  Tie,  etc.,  Co.  V.  Reynolds, 
100  Va.  264,  40  S.  E.  919. 

Washington. —  Dignan  f.  Spurr,  3  Wash. 
309,  28  Pac.  529. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  458. 

72.  Poland  Paper  Co.  v.  Foote,  etc.,  Co., 
118  Ga.  458,  45  S.  E.  374;  Medart  Pulley  Co. 
V.  Dubuque  Turbine,  etc.,  Co.,  121  Iowa  244, 
96  N.  W.  770;  Barry  v.  Palmer,  19  Me.  303; 
Reid  r.  Field,  83  Va.  26,  1  S.  E.  395,  giving 
note  for  price. 

73.  Halstead  Lumber  Co.  v.  Sutton,  46 
Kan.  192,  26  Pac.  444. 

Ability  to  procure  goods  elsewhere. —  Dam- 
ages for  the  delay  in  the  delivery  of  property 
purchased  cannot  be  set  off  against  the  price 
when  the  property  is  accepted  and  retained 
by  the  purchaser,  who  could  have  avoided 
such  damage  by  the  purchase  of  other  prop- 
erty. Blakeslee  Mfg.  Co.  r.  Hilton,  5  Pa. 
Super.  Ct.  184,  18  Pa.  Co.  Ct.  553. 

74.  Ohio  Falls  Car  Co.  v.  Menzies,  90  Ind. 
83,  46  Am.  Rep.  195;  Avery  v.  Willson,  81 
N.  Y.  341,  37  Am.  Rep.  503;  Bailey  v.  West- 
ern Vermont  R.  Co.,  18  Barb.  (N.  Y.)  112; 
Eagle  Square  Mfg.  Co.  v.  Andrew,  11  N.  Y. 
Suppl.  234. 

75.  Phillips  V.  Taylor,  101  N.  Y.  639,  4 
N.  E.  727;  Belknap  Mach.  Addressing,  etc., 
Co.  V.  Racine,  20  Misc.  (N.  Y.)  708,  46  N.  Y. 
Suppl.  348;  Elliott  r.  Espenhain,  59  Wis.  272, 
18  N.  W.  1.  See  also  Stein  v.  Metzger,  18 
111.  App.  251,  where  the  contract  contained 
a  provision  for  return  of  goods  not  delivered. 

76.  York  r.  Newland,  10  Humphr.  (Tenn.) 
330. 

77.  Isaacs  v.  New  York  Plaster  Works,  67 
N.  Y.  124. 


SALES 


[35  Cyc]  18T 


sible  to  show  whether  there  was  an  extension  of  time.'^^  Generally  evidence 
merely  explanatory  of  the  delay  in  dehvery  is  immaterial. 

e.  Questions  For  Jury.  Where  the  delivery  depends  on  the  time  of  shipment, 
the  time  when  the  vessel  sailed  is  a  question  for  the  jury.^^  So  too  where  dehvery 
is  to  be  made  on  demand,  the  question  as  to  the  exact  time  when  demand  should 
be  made  is  for  the  jury.^^  If  under  the  contract  delivery  is  to  be  made  in  a  reason- 
able time,  what  is  a  reasonable  time  is  usually  regarded  as  a  question  for  the 
jury;  and  so  too  is  the  question  whether  delivery  was  made  at  a  reasonable 
hour.^^  Whether  there  has  been  a  waiver  of  delay  in  delivering  is  also  a  question 
for  the  jury. 

8.  What  Constitutes  Delivery  —  a.  In  General.  No  particular  act  or 
formal  ceremony  is  necessary  to  make  a  dehvery.  Any  act  done  with  intent  to 
transfer  possession  and  dominion  is  sufficient. What  constitutes  delivery  must 
to  a  large  extent  depend  on  the  nature  of  the  goods, the  nature  of  the  particular 


78.  Duplanty  v.  Stokes,  10'3  Mich.  630,  61 
N.  W.  1015. 

Date  of  delivery.— On  an  issue  whether  a 
load  of  peas  was  delivered  by  plaintiff  to  de- 
fendant on  the  second  or  fifth  day  of  a  cer- 
tain month,  where  it  was  conceded  that  de- 
fendant's son  hauled  the  load,  testimony  by 
the  employer  that  the  son  did  not  work  for 
him  on  the  second  day  but  did  work  for  him 
on  the  fifth  was  competent.  Kiley  v.  Lee  Can- 
ning Co.,  105  N.  Y.  App.  Div.  633,  93  N.  Y. 
Suppl.  986. 

Sufficiency  of  the  evidence  is  considered  in 
Carter  v.  Dodd,  186  Mass.  386,  71  N.  E.  803. 

79.  Woods  V.  Miller,  55  Iowa  169,  7  N.  W. 
484,  39  Am.  Rep.  170;  Nightingale  v.  Eise- 
man,  121  N.  Y.  288,  24  N.  E.  475  {affwm- 
ing  50  Hun  189,  2  N.  Y.  Suppl.  779]. 

80.  Grace  v.  Browne,  86  Fed.  155,  29 
C.  C.  A.  621. 

81.  Steagall  v.  McKellar,  20  Tex.  265. 

83.  /^Zmois.— Henkle  v.  Smith,  21  111.  238. 

Indiana. —  Meek  v.  Spencer,  8  Ind.  118. 

Maryland. —  Bagby  V.  Walker,  78  Md.  239, 
27  Atl.  1033. 

Minnesota. —  Roberts  v.  Mazeppa  Mill  Co., 
30  Minn.  413,  15  N.  W.  680. 

Missouri. —  Joseph  V.  Andrews  Co.,  72  Mo. 
App.  551. 

Netv  Jersey. —  New  Jersey  School,  etc., 
Furniture  Co.  v.  Somerville  Bd.  of  Education, 
58  N.  J.  L.  646,  35  Atl.  397. 

New  York. — ■  Eppens,  etc.,  Co.  v.  Little- 
john,  27  N.  Y.  App.  Div.  22,  50  N.  Y.  Suppl. 
251  [a-ffirmed  in  164  N.  Y.  187,  58  N.  E.  19, 
52  L,  R.  A.  811];  Hirsch  v.  Annin,  28  Misc. 
228,  58  N.  Y.  Suppl.  1019. 

Contra. —  Echols  v.  New  Orleans,  etc.,  R. 
Co.,  52  Miss.  610;  McGinnis  v.  R.  K.  Johnson 
Co.,  74  Nebr.  356,  104  N.  W.  869,  Mdiere 
the  question  was  regarded  as  one  for  the 
court. 

83.  Cousins  v.  Bowling,  100  Mo.  App.  452, 
74  S.  W.  168. 

84.  Tobias  v.  Lisberger,  6  N.  Y.  Suppl. 
823;  Strain  v.  Pauley  Jail  Bldg.,  etc.,  Co., 
80  Tex.  622,  16  S.  W."  625. 

85.  Delivery  as  essential  to  pass  title  see 
infra.  VI,  A.  4. 

On  sale  of  vessel  see  Siiipi'tng,  II,  E,  5. 

86.  Dodge  v.  Jones,  7  Mont.  121,  14  Pac. 
707. 


Weighing  or  measuring. —  In  the  absence 
of  any  agreement  weighing  or  measuring  the 
goods  to  determine  the  quantity  is  not  es- 
sential to  a  good  delivery.  Kaufman  v. 
Stone,  25  Ark.  336;  Burr  v.  Williams,  23 
Ark.  244;  Colwell  v.  Keystone  Iron  Co.,  36 
Mich.  51;  Barker  v.  Reagan,  4  Heisk.  (Tenn.) 
590.  But  see  Jones  v.  Pearce,  25  Ark.  545; 
Malier  v.  Girard,  10  Quebec  Super.  Ct.  304. 
If  on  the  other  hand  there  is  an  agreement 
to  that  effect  a  delivery  is  not  complete  until 
the  goods  are  weighed  or  measured.  Mowry 
Car,  etc.,  Works  v.  Shorter,  8  Ohio  Dec.  (Re- 
print) 290,  7  Cine.  L.  Bui.  32.  And  see 
Bogy  V.  Rhodes,  4  Greene  (Iowa)  133. 

87.  Arizona. —  Gant  V.  Broadway,  2  Ariz. 
315,  15  Pac.  862. 

Indiana. — Weatherly  v.  Higgins,  6  Ind.  73 ; 
Avery  Mfg.  Co.  v.  Emsweller,  31  Ind.  App. 
291,  67  N.  E.  946. 

Maine. —  Bethel  Steam  Mill  Co.  v.  Brown, 
57  Me.  9,  99  Am.  Dec.  572;  Boynton  v\ 
Veazie,  24  Me.  286. 

Massachusetts. —  Jewett  v.  Warren,  12 
Mass.  300,  7  Am.  Dec.  74. 

Minnesota. —  Brewster  v.  Leith,  1  Minn. 
56. 

Missouri. —  Caldwell  v.  Garner,  31  Mo. 
131. 

New  Jersey. —  Ott  v.  Sutcliffe,  (Ch.  1905) 
60  Atl.  965. 

Netv  York. —  Shindler  v.  Houston,  1  Den. 
48. 

Pennsylvania. —  Long  v.  Knapp,  54  Pa.  St, 
514;  Haynes  V.  Hunsicker,  26  Pa.  St.  58. 

Virginia. — Pleasants  v.  Pendleton,  6  Rand. 
473,  18  Am.  Dec.  726. 

Wiscotisin. —  Douglass  v.  Garrett,  5  Wis. 
85. 

United  States. —  Crapo  v.  Kellv,  16  Wall. 
610,  21  L.  ed.  430. 

England. —  Salter  r.  Woollams,  10  L.  J. 
C.  P.  145,  2  M.  &  G.  650,  3  Scott  N.  R.  59, 
40  E.  C.  L.  789. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  367. 

Turning  cattle  into  pasture. — Wliere  range 
stock  is  the  subject  of  a  conti-act  of  sale,  the 
gathering  togetlior  of  the  stock  aiul  turning 
it  out  of  tlie  inclosed  ]iast\iro  of  the  seller 
into  the  inclosed  pa>^tnre  (>f  the  inirehaser  is 
a  sufTu'iiMit  (leliverv.  WcKnls  r.  Faurot.  14 
Okla.  171,  77  Pac. '340. 
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business  to  which  the  transaction  is  incident,  and  the  circumstances  attending 
the  transaction. The  law  does  not  require  the  parties  to  the  sale  to  perform 
acts  extremely  inconvenient  if  not  impossible.  But  while  an  actual  manual 
delivery  may  not  be  necessary/^  especially  where  the  sale  is  of  bulky  and  cumber- 
some articles/^  yet  mere  words  are  not  sufficient  to  transfer  possession  but  must 
be  accompanied  by  some  act  to  effect  a  change  of  possession.  The  acts  or  circum- 
stances which  are  to  be  regarded  as  tantamount  to  delivery  must  be  of  such  a 
character  as  to  indicate  an  actual  intent  to  change  the  possession/*  and  this  implies 
in  addition  to  the  intent  of  the  seller  to  deliver  an  intent  on  the  part  of  the  buyer 
to  receive  and  accept, although  he  need  not  take  manual  possession.^''  Generally 
if  a  particular  mode  of  delivery  is  stipulated  for  in  the  contract  that  mode  must 
be  foUowed.^^ 

b.  Actual  or  Constructive  Delivery.  The  word  "delivery"  in  the  law  of  sales 
may  signify  either  an  actual  or  a  constructive  delivery. Actual  delivery  con- 


88.  Boynton  v.  Veazie,  24  Me.  286;  Hall 
V.  Richardson,  16  Md.  396,  77  Am.  Dec.  303; 
Pleasants  v.  Pendleton,  6  Rand.  (Va.)  473, 
18  Am.  Dec.  726. 

89.  Caldwell  v.  Garner,  31  Mo.  131; 
Haynes  v.  Hunsicker,  26  Pa.  St.  58;  Douglass 
V.  Garrett,  5  Wis.  85. 

90.  Avery  Mfg.  Co.  v.  Emsweller,  31  Ind. 
App.  291,  67  N.  E.  946;  Boynton  v.  Veazie, 
24  Me.  286. 

91.  Long  V.  Knapp,  54  Pa.  St.  514;  Doug- 
lass v.  Garrett,  5  Wis.  85.  Compare  Allen 
V.  Smith,  10  Mass.  308. 

92.  Arizona. —  Gant  v.  Broadway,  2  Ariz. 
315,  15  Pac.  862. 

/ZZmois.— Hart  v.  Wing,  44  111.  141;  Kohl 
V.  Lindley,  39  111.  195,  89  Am.  Dec.  294; 
May  V.  Tallman,  20  111.  443. 

Indiana. —  Avery  Mfg.  Co.  v.  Emsweller, 
31  Ind.  App.  291,  67  N.  E.  946. 

Maryland. —  Hall  v.  Richardson,  16  Md. 
396,  77  Am.  Dec.  303;  Atwell  v.  Miller,  6 
Md.  10,  61  Am.  Dec.  294;  Van  Brunt  v.  Pike, 
4  Gill  270,  45  Am.  Dec.  126. 

IVew;  York. —  Myers  v.  Davis,  26  Barb.  367 
[reversed  on  other  grounds  in  22  N.  Y.  487]. 

United  States. —  Audenried  v.  Randall,  2 
Fed.  Cas.  No.  644,  3  Cliff.  99. 

England. —  Chaplin  v.  Rogers,  1  East  192, 
6  Rev.  Rep.  249. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  371. 

Removal  not  essential. — ^Where  the  buyer 
and  seller  of  heavy  machines,  such  as  presses 
and  linotype  machines,  act  in  good  faith,  a 
valid  delivery  may  be  made  without  the  re- 
moval of  the  machines  from  their  location 
at  the  time  of  the  sale,  especially  when  the 
future  business  of  the  buyer  is  intended  to 
be  carried  on  at  the  same  place.  Ott  v.  Sut- 
cliffe,  (K  J.  Ch.  1905)  60  Atl.  965. 

93.  Audenreid  v.  Randall,  2  Fed.  Cas.  No. 
644,  3  Cliff.  99. 

94.  Bailey  v.  Ogden,  3  Johns.  (N.  Y.) 
399,  3  Am.  Dec.  509;  Reeves  v.  Bruening,  13 
N.  D.  157,  100  N.  W.  241;  Susquehanna 
Boom  Co.  V.  Finney,  58  Pa.  St.  200;  Lester 
V.  McDowell,  18  Pa.  St.  91. 

95.  Illinois. —  Thorn  v.  Danzinger,  50  111. 
App.  306. 

Massachusetts. —  Gowing  r.  Knowles,  118 
Mass.  232;  Knight  v.  Mann,  118  Mass.  143. 
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Mississippi. —  Cole  v.  Bryant,  73  Miss.  297, 
18  So.  655. 

Neio  Hampshire.— Messer  v.  Woodman,  22 
N.  H.  172,  53  Am.  Dec.  241. 

New  York.— Kinne  v.  Ford,  43  N.  Y.  587. 

Return  of  goods. —  In  an  action  for  the 
price  of  goods  sold,  it  appearing  that  the 
goods  were  delivered,  but  returned  the  next 
day  to  the  seller,  without  any  explanation 
of  the  action,  or  assignment  of  cause  there- 
for, there  was  sufficient  evidence  of  a  de- 
livery. O'Connor  v.  Hitzler,  20  Colo.  App. 
385,  80  Pac.  474. 

96.  Hart  v.  Wing,  44  111.  141;  May  V. 
Tallman,  20  111.  443;  Whittle  v.  Phelps,  181 
Mass.  317,  63  N.  E.  907. 

97.  Connecticut. —  Woodruff  v.  Noyes,  15 
Conn.  335. 

Massachusetts. — Lefferts  V:  Weld,  167  Mass. 
531,  46  N.  E.  107. 

Neio  York. —  Bidwell  v.  Overton,  13  N.  Y. 
Suppl.  274,  26  Abb.  N.  Cas.  402;  Corning  v. 
Colt,  5  Wend.  253. 

North  Dakota. —  Reeves  V.  Bruening,  13 
N.  D.  157,  100  N.  W.  241. 

United  States. —  Filley  v.  Pope,  115  IT.  S. 
213,  6  S.  Ct.  19,  29  L.  ed.  372  [reversing 
9  Fed.  65,  3  McCrary  190].  But  see  Har- 
rison V.  Fortlage,  161  U.  S.  57,  16  S.  Ct. 
488,  40  L.  ed.  616. 

England. —  Wackerbarth  v.  Masson,  3 
Campb.  270. 

Delivery  free  on  board. — A  contract  to  de- 
liver lumber  "  free  on  board  cars "  at  the 
destination  is  unambiguous,  and  not  Open  to 
construction  by  proof  of  custom  or  otherwise ; 
the  provision  requiring  the  seller  to  deliver 
on  board  cars  at  the  destination  free  to  be 
taken  by  the  buyer  Avithout  impediment,  an-d 
there  was  no  such  delivery  when  to  take  pos- 
session the  buyer  was  bound  to  pay  the 
freight.  Chandler  Lumber  Co.  v.  Radke,  136 
Wis.  495,  118  N.  W.  185. 

Mistake  in  terms. — A  mere  variance  be- 
tween the  contract  and  the  invoice  accom- 
panying the  delivery,  as  to  the  terms  of 
sale,  immediately  corrected  does  not  render 
the  delivery  insufficient.  Baird  v.  Pratt,  6 
Indian  Terr.  38,  89  S.  W.  648. 

98.  Delaioare. —  Brown  v.  Dickerson,  2 
Marv.  119,  42  Atl.  421. 
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sists  in  giving  to  the  buyer  or  his  servants  or  accredited  agent  the  real  possession 
of  the  goods  sold.^'-^  Constructive  dehvcry  comprehends  all  of  those  acts  which, 
although  not  truly  conferring  real  possession  of  the  goods  sold,  have  been  held 
constructione  juris  equivalent  to  acts  of  real  delivery,^  and  in  this  sense  includes 
symbolical  or  substituted  delivery.^  Both  actual  and  constructive  delivery  con- 
template the  absolute  giving  up  of  the  control  and  custody  of  the  goods  on  the 
part  of  the  seller  and  the  assumption  of  the  same  by  the  buyer.^ 

c.  Persons  to  Whom  Delivery  May  Be  Made.  A  delivery  in  performance  of 
the  contract  must  be  to  the  buyer,*  or  in  the  case  of  joint  buyers  to  one  of  them,^ 
or  to  the  assignee  of  the  contract  of  sale  in  the  absence  of  instructions  to  the 
contrary,^  or  to  the  accredited  agent  of  the  buyer. A  delivery  to  a  third  person 
cannot  operate  as  a  delivery  to  the  buyer,  ^  unless  it  is  made  at  the  request  of  the 
buyer, ^  and  to  a  person  appointed  by  the  buyer  to  receive  the  goods, such  as 
a  warehouseman."  A  delivery  to  the  officer  and  the  application  of  the  goods  to 
the  payment  of  the  buyer's  debts  in  garnishment  proceedings  may  also  be  regarded 
as  a  complete  delivery. 

d.  Identity  of  Goods.  If  the  contract  calls  for  specific  goods  it  cannot  be 
performed  by  the  dehvery  of  other  goods  of  Uke  kind,^^  unless  performance  in 


Kentucky. —  Webber  v.  Minor,  6  Bush  463, 
99  Am.  Dec.  688. 

Minnesota. —  McCormick  Harvesting  Mach. 
Co.  V.  Balfany,  78  Minn.  370,  81  N.  W.  10, 
79  Am.  St.  Rep.  393. 

Missouri. —  Swafford  V.  Spratt,  93  Mo.  App. 
631,  67  S.  W.  701. 

Neiv  York. —  Shindler  v.  Houston,  1  Den.  48 
[reversed  on  other  grounds  in  1  N.  Y.  261, 
49  Am.  Dec.  316]. 

99.  Shindler  v.  Houston,  1  Deu.  (N.  Y.) 
48;  Bolin  v.  Huffnagle,  1  Rawle  (Pa.)  9; 
Audenried  V.  Randall,  2  Fed.  Cas.  No.  644, 
3  Cliff.  99. 

1.  Bolin  V.  Huffnagle,  1  Rawle   (Pa.)  9. 

2.  Maine. —  Boynton  V.  Veazie,  24  Me.  286. 
Maryland. — Atwell  v.  Miller,  6  Md.  10,  61 

Am.  Dec.  294. 

Missouri. —  Swafford  v.  Spratt,  93  Mo.  App. 
631,  67  S.  W.  701. 

Neio  York. —  Shindler  v.  Houston,  1  Den. 
48. 

Pennsylvania. —  Bolin  v.  Huffnagle,  1 
Rawle  9. 

Virginia. —  Pleasants  v.  Pendleton,  6  Rand. 
473,  18  Am.  Dec.  726. 

United  States. — ^Audenried  v.  Randall,  2 
Fed.  Cas.  No.  644,  3  Cliff.  99.  And  see  infra, 
V,  B,  8,  m. 

3.  Brown  v.  Dickerson,  2  Marv.  (Del.) 
119,  42  Atl.  421;  Swafford  v.  Spratt,  93  Mo. 
App.  631,  67  S.  W.  701. 

4.  Flower  v.  Taliaferro,  3  La.  88. 

5.  Adler  v.  Wagner,  47  Mo.  App.  25. 
Direction  as  to  delivery  by  one  of  two  joint 

vendees. — A  delivery  of  goods  described  in  a 
contract  of  sale  to  one  of  the  vendees,  in 
the  name  of  both  as  previously  directed  by 
the  other  who  was  absent  at  the  time  of 
delivery,  is  a  sufficient  delivery  to  both. 
Blumenthal  v.  Greenberg,  130  Cal.  384,  62 
Pac.  599. 

Property  divisible. — Where  two  persons 
agree  to  pureliase  personal  property  which  is 
divisible  into  portions  alike  in  quality  and 
value,  the  vendor  cannot  treat  the  contract 
as  the  individual  promise  of  each  purchaser 


to  take  his  aliquot  share,  and,  without  the 
consent  of  all  parties,  deliver  half  the  prop- 
erty to  one  purchaser,  and  recover  for  the 
other's  refusal  to  accept  the  balance.  Van 
Dam  i*.  Tapscott,  40  N.  Y,  App.  Div.  36,  57 
N.  Y.  Suppl.  534. 

6.  Martin  v.  Orndorfi",  22  Iowa  504. 

7.  McKinney  v.  Wilson,  133  Mass.  131; 
Palmer  v.  Crosby,  11  Gray  (Mass.)  46; 
Rickey  v.  Stewart,  45  Minn.  437,  48  N.  W. 
22. 

Waiver. — WTiere  the  seller  of  goods  failed 
to  consign  them  to  the  broker  who  had  been 
designated,  and  the  purchaser  refused  to  ac- 
cept the  goods  on  the  ground  that  the  price 
stated  in  tjie  invoice  was  excessive,  but 
made  no  objection  as  to  the  consignment, 
and  offered  to  accept  the  drafts  for  the  goods 
at  a  certain  price,  any  breach  of  the  con- 
tract because  of  consignment  not  having  been 
made  to  the  proper  broker  was  waived. 
Manda  v.  Etienne,  93  N.  Y.  App.  Div.  609, 
87  N.  Y.  Suppl.  588. 

8.  Winslow  V.  Kelley,  12  Me.  513;  Hart  v. 
Tyler,  15  Pick.  (Mass.)  171.  Compare  Cool 
V.  Snover,  38  Mich.  562,  holding  that  proof 
that  the  property  was  taken  away  by  a 
third  person  is  incompetent  without  proof 
connecting  the  seller  with  such  act. 

9.  Morrison  v.  Day,  (Ky.  1887)  3  S.  W. 
411;  Stern  v.  Filene,  14  Allen  (Mass.)  9; 
Bement  v.  Smith,  15  Wend.  (N.  Y.)  493. 

10.  Wing  V.  Clark,  24  Me.  360. 

Delivery  of  an  article  sold  to  a  person  ap- 
pointed to  receive  it  is  a  delivery  to  the 
vendee.  Wing  r.  Clark,  24  Me.  360";  Dutton 
V.  Solomonson,  3  B.  &  C.  582,  7  Rev.  Rep.  883; 
Harwood  Lester,  3  B.  &  P.  617;  Dawes 
V.  Peck,  3  Esp.  12,  8  T.  R.  330,  4  Rev.  Rep. 
675,  101  Eng.  Reprint  1417. 

11.  Trotter  r.  McAfee,  1  Stew.  (Ala.)  59; 
Hill  V.  Morgan,  4  Mart.  N.  S.  (La.)  475. 

12.  Ockington  r.  Richey.  41  N.  H.  275. 

13.  Alabama. —  Shackelford  r.  Sloss  Iron, 
etc.,  Co.,  140  Ala.  329,  36  So.  1005. 

C&nnecficut. —  Treat  v.  Richardson,  47 
Conn.  582. 
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strict  compliance  with  the  contract  is  waived.^'*  If,  however,  the  sale  is  of  goods 
of  a  certain  quality  only,  and  does  not  refer  to  specific  goods,  it  is  sufficient  if  the 
seller  delivers  goods  corresponding  to  the  description.^^  So  where  the  sale  is  by 
a  manufacturer  or  producer  unless  it  is  especially  agreed  that  the  goods  shall 
be  of  the  seller^s  production  or  manufacture,  it  is  sufficient  if  he  delivers  goods 
of  the  proper  quality,  although  he  did  not  produce  or  manufacture  them.^® 

e.  Condition  of  Goods.  A  contract  for  the  sale  of  a  machine  fit  for  use  is  not 
satisfied  by  dehvery  in  parts,^^  or  if  it  is  not  at  the  time  of  delivery  fully  equipped 
to  do  the  work  for  which  it  was  intended.^^  And  a  sale  of  lumber  of  different 
dimensions  "to  be  delivered  assorted  in  lengths"  requires  the  seller  to  assort 
the  lumber  in  making  delivery/^  On  the  other  hand  a  sale  of  a  crop  of  raisins 
to  be  cured  and  delivered  at  the  packing  house  does  not  require  that  the  raisins 
should  be  cured  before  being  brought  to  the  packing  house  but  is  complied  with 
if  they  are  properly  cured  and  packed  after  arriving  there. 


Illinois. —  Hammond  v.  Cragin  Mfg.  Co., 
33  111.  App.  216;  Condee  v.  Cripps,  12  111. 
App.  81. 

Indiana. —  Hiatt  v.  Harris,  28  Ind.  379; 
Lowry  v.  Cooper,  21  Ind.  269;  Alexander  v. 
Dunn,  5  Ind.  122. 

Iowa. —  Webster-Gruber  Marble  Co.  v.  Dry- 
den,  90  Iowa  37,  57  N.  W.  637,  48  Am.  St. 
Rep.  417. 

Kentucky. —  Mason  v.  Cowan,  1  B.  Mon. 

7. 

Louisiana. —  Blackman  v.  Hoey,  18  La. 
Ann.  23. 

Missouri. —  George  v.  Dean,  17  Mo.  App. 
332. 

New  Hampshire. —  King  v.  Rochester,  67 
N.  H.  310,  39  Atl.  256. 

New  York. —  Shields  v.  Pettee,  2  Sandf.  262 
[affirmed  in  4  N.  Y.  122]. 

Pennsylvania. —  Clark  v.  Wright,  5  Phila. 
439. 

Wisconsin. —  Leonard  v.  Warriner,  13  Wis. 
179. 

United  States.— Bold  v.  U.  S.,  13  Ct.  CI.  97 
[affirmed  in  154  U.  S.  645,  14  S.  Ct.  1187, 
24  L.  ed.  1103]. 

Goods  to  be  shipped.— A  contract  for  the 
sale  of  five  hundred  tons  of  "  No.  1  '  Eglinton ' 
Scotch  pig  iron,  for  shipment  in  March, 
1880,  from  Great .  Britain  to  New  York  by 
sail  or  steam  vessels,  at  seller's  option,  de- 
liverable '  ex  vessels,'  on  arrival/'  is  com- 
plied with,  although  the  seller  did  not  ship 
the  iron,  but  bought  iron  which  had  been 
shipped  from  Glasgow  in  March  and  on  it3 
arrival  offered  it  to  the  purchaser.  Cunning- 
ham V.  Judson,  100  N.  Y.  179,  2  N.  E.  915 
[reversing  30  Hun  63]. 

Description  of  goods. — A  merchant  who  or- 
dered needles  of  a  wholesale  dealer  was  not 
justified  in  returning  the  goods  without  ex- 
amination because  they  were  shipped  as 
"notions."  Coates  v.  Hurst,  65  Mo.  App. 
256. 

Acceptance  of  other  goods. —  Where  the 
owner  of  iron  mines  contracted  to  sell  and 
deliver  ores  taken  from  his  mines,  the  fact 
that  the  purchaser,  during  a  portion  of  the 
period  covered  by  the  contract,  accepted  de- 
liveries of  ore  not  produced  from  the  seller's 
own  mines,  did  not  bind  the  purchaser  to 
continue  to  receive  such  ore  in  performance 
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of  the  contract.  Shackelford  v.  Sloss  Iron, 
etc.,  Co.,  140  Ala.  329,  36  So.  1005. 

Limitation  of  rule.—-  The  rule  does  not  ap- 
ply to  sales  of  grain  on  exchange  (Gregory 
V.  Wendell,  40  Mich.  432 )  ;  nor  generally  to 
sales  of  corporate  stock  (Frost  v.  Clarkson, 
7  Cow.  (N.  Y.)  24;  Noyes  v.  Spaulding,  27 
Vt.  420).  But  see  Dyer  v.  Rich,  1  Mete. 
(Mass.)  180,  holding  that  a  contract  to 
transfer  a  certificate  of  ten  shares  of  stock 
in  a  corporation  to  be  capitalized  for  one 
hundred  thousand  dollars,  divided  into  not 
more  than  two  hundred  shares,  is  unfulfilled 
by  a  tender  of  a  certificate  of  ten  shares  of 
tlie  stock  of  such  corporation,  divided  into 
seventy  shares,  and  of  which  only  thirty-five 
thousand  dollars  are  paid  in. 

14.  Lowry  v.  Cooper,  21  Ind.  269. 

15.  Walker  v.  Taylor,  4  Pennew.  (Del.) 
118,  53  Atl.  357;  Hay  v.  Leigh,  48  Barb. 
(N.  Y.)  393;  Wheeler  v.  Britton,  17  N.  Y. 
Suppl.  749  [affirmed  in  137  N.  Y.  628,  33 
N.  E.  745] ;  Johnson  v.  Pierce,  16  Ohio  St. 
472;  Cincinnati,  etc.,  R.  Co.  v.  Citizens'  Nat. 
Bank,  11  Ohio  Dec.  (Reprint)  50,  24  Cine. 
L.  Bui.  198.  But  see  Citizens'  Nat.  Bank 
V.  Cincinnati,  etc.,  R.  Co.,  11  Ohio  Dec.  (Re- 
print) 703,  29  Cine.  L.  Bui.  15;  Wait  v. 
Baker,  2  Exch.  1. 

16.  Forsyth  Mfg.  Co.  v.  Castlen,  112  Ga. 
199,  37  S.  E.  485;  T.  Wilce  Co.  v.  Kelley 
Shingle  Co.,  130  Mich.  319,  89  N.  W.  957; 
Parsons  v.  Woodward,  22  N.  J.  L.  196;  Hay- 
ward  V.  Daniel,  91  L.  T.  Rep.  N.  S.  319. 

17.  Wood  Mowing,  etc.,  Mach.  Co.  v.  Gaert- 
ner,  63  Mich.  520,  30  N.  W.  106. 

18.  Inman  Mfg.  Co.  v.  American  Cereal 
Co.,  124  Iowa  737,  100  N.  W.  860. 

"  Manufactured  state." — ^Where  a  contract 
for  the  sale  of  dust  collectors  for  ore  pul- 
verizers provided  that  the  apparatus  should 
be  shipped  in  a  "  manufactured  state,"  failure 
to  rivet  the  joints  of  certain  pipes  before 
shipping  was  not  a  breach,  it  appearing  that 
the  seller  usually  shipped  its  apparatus  with- 
out riveting  the  pipes.  Allington,  etc.,  Mfg. 
Co.  V.  Detroit  Reduction  Co.,  133  Mich.  427, 
95  N.  W.  562. 

19.  Hoffman  v.  King,  58  Wis.  314,  17 
N.  W.  136. 

20.  Hewes  v.  Germain  Fruit  Co.,  106  Cal. 
441,  39  Pac.  853. 
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f.  Placing  Goods  at  Disposal  of  Buyer.  As  a  general  rule  in  the  absence  of  a 
contrary  agreement  the  seller  is  not  bound  to  send  or  carry  the  goods  to  the  buyer/^ 
but  he  fulfils  his  obligation  by  leaving  or  placing  them  at  the  buyer's  disposal 
so  that  he  may  remove  them  without  lawful  obstruction/^  especially  if  manual 
delivery  is  impracticable  because  of  the  bulk  of  the  articles, in  which  case  it  is 
sufficient  if  the  goods  are  pointed  out  to  the  buyer  or  he  is  told  to  take  them 
away,^*  or,  the  goods  being  at  a  distance  from  the  place  of  sale,  the  buyer  is  told 
to  go  and  take  them.^^  And  when  goods  are  manufactured  for  the  buyer  it  is  a 
sufficient  delivery  if  when  completed  they  are  set  apart  and  placed  at  the  dis- 
posal or  subject  to  the  orders  of  the  buyer.^^  But  the  goods  must  be  so  placed 
that  the  buyer  has  access  to  them  for  the  purpose  of  taking  possession.^^ 

g.  Selection  and  Appropriation.^^  Where  the  goods  sold  are  part  of  a  large 
quantity  in  bulk  there  is  no  delivery  until  the  portion  sold  is  selected  and  appro- 
priated to  the  buyer.^^  Such  selection  and  appropriation  may  be  indicated  by 
segregating  them  from  the  common  mass,^^  or  by  marking  them  as  the  property 


21.  Davis  V.  Alpha  Portland  Cement  Co., 
134  Fed.  274  [affirmed  in  142  Fed.  74,  73 
C.  C.  A.  388]. 

22.  Maine. —  Means  v.  WilliamSvin,  37  Me. 
556;  Leballister  v.  Nash,  24  Me.  316. 

Missouri. —  Glasgow  v.  Nicholson,  25  Mo. 
29.  See  also  Sigerson  f.  Kahmann,  39  Mo. 
206. 

Neto  York. —  Shindler  v.  Houston,  1  Den. 

48  [reversed  on  other  grounds  in  1  N,  Y. 
261,  49  Am.  Dee.  316]. 

Pennsylvania. — Leedom  v.  Philips,  1  Yeates 
527. 

Texas. —  Griffin  v.  Wright,  1  Tex.  App.  Civ. 
Cas.  §  638. 

Vermont. —  Chamberlain  V.  Farr,  23  Vt. 
265;  Carpenter  v.  Dole,  13  Vt.  578. 

United  States. —  Davis  v.  Alpha  Portland 
Cement  Co.,  134  Fed.  274  [affirmed  in  142 
Fed.  74,  73  C.  C.  A.  388]. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  375. 

23.  Glasgow  v.  Nicholson,  25  Mo.  29; 
Myers  v.  Davis,  26  Barb.  (N.  Y.)  367  [re- 
versed on  other  grounds  in  22  N.  Y.  489]  ; 
Shindler  v.  Houston,  1  Den.  (N.  Y.)  48 
[reversed  on  other  grounds  in  I  N.  Y.  261, 

49  Am.  Dec.  316]. 

24.  Beller  v.  Block,  19  Ark.  566;  Phillips 
V.  Moor,  71  Me.  78;  Jewett  i.  Warner,  12 
Mass.  300,  7  Am.  Dec.  74;  Dixon  v.  Buck, 
42  Barb.  (N.  Y.)  70;  Shindler  v.  Houston, 
1  Den.  (N.  Y. )  48  [reversed  on  other 
grounds  in  1  N.  Y.  261,  49  Am.  Dec.  316]. 

Goods  not  ready  for  delivery. —  If  some- 
thing yet  remains  to  be  done  by  the  seller 
with  regard  to  the  goods,  merely  pointing 
them  out  and  surrendering  dominion  is  not 
a  sufficient  delivery.  Lambeth  v..  Wells,  12 
Rob.  (La.)  51. 

Mode  of  delivery  agreed  on. — Where  a  writ- 
ten executory  contract  of  sale  specifies  the 
terms  of  delivery,  delivery  is  not  shown  as 
a  matter  of  law  by  pointing  out  the  property 
in  a  deliverable  condition,  nothing  being  said 
or  done  to  sliow  a  waiver  of  some  of  the 
conditions  under  which  the  delivery  was  to 
he  made.  Reeves  v.  Bruenmg,  13  N.  D.  157, 
100  N.  W.  241. 

25.  Patrick  v.  Meserve,  IS  N.  H.  300; 
•lennings  v.  Webster,  7  Cow.  (N.  Y.)  256. 


26.  Georgia. —  Denman  v.  Cherokee  Iron 
Co.,  56  Ga.  319. 

Massachusetts. —  Gocldard  r.  Binney,  115 
Mass.  450,  15  Am.  Rep.  112;  xMiddlesex  Co. 
r.  Osgood,  4  Gray  447. 

Missouri. —  Roth  v.  Continental  Wire  Co., 
94  Mo.  App.  236,  68  S.  W.  594. 

New  York. —  Wheelock  v.  Tanner,  39  N.  Y. 
481;  Buedingen  Mfg.  Co.  v.  Royal  Trust  Co., 
90  N.  Y.  App.  Div.  267,  85  N.  Y.  Supph  621 
[affirmed  in  181  N.  Y.  563,  74  N.  E.  1115]; 
IBates  V.  Conkling,  10  Wend.  389. 

South  Carolina. —  Dozier  v.  Johnston,  2 
Hill  297. 

Tennessee. —  Wells-Jones  Plow  Co.  v.  Deeds, 
1  Tenn.  Ch.  App.  400. 

Wisconsin. —  Pratt  V.  Peck,  70  Wis.  620, 
36  N.  W.  410. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  375. 

27.  Hungerford  v.  Winnebago  Tug  Boat, 
etc.,  Co.,  33  Wis.  303. 

Access  of  buyer. —  On  a  sale  of  a  stock  of 
goods  in  a  house  owned  by  the  buyer  and 
to  which  he  has  access,  if  nothing  remains 
to  be  done  by  way  of  setting  them  apart 
or  separating  them  no  further  delivery  is 
necessary.  Griffin  v.  Wright,  1  Tex.  App. 
Civ.  Cas.  §  638. 

28.  As  affecting  transfer  of  title  see  infra. 
VI,  A,  3,  d. 

29.  Warren  v.  Kirk,  24  La.  Ann.  150; 
McCormick  Harvesting  Mach.  Co.  i\  Balfanv, 

78  Minn.  370,  81  N.  W.  10,  79  Am.  St.  Rep. 
393;  Haldeman  v.  Duncan,  51  Pa.  St.  66; 
Lum  V.  Hale,  (Tex.  Civ.  App.  1903)  75  S.  W. 
359. 

Actual  selection  necessary. — A  mere  agree- 
ment to  measure  and  pile  lumber  or  tlie  em- 
ployment of  one  to  do  so  is  not  suflicient 
to  constitute  a  delivery.  Tho  lumber  must 
be  actually  measured  ami  piled.  Fvorett  r. 
Clements,  9  Ark.  47^;  Illinois  Cent.  R.  Co. 
r.  Cassell,  17  HI.  389. 

30.  California. — ^  Squires  r.  Pavne.  6  Cal. 
654. 

Georgia.— Tift  r.  Wight,  etc..  Co.,  113  Ga. 
681,  39  S.  E.  503. 

Mississippi. —  Stamps  r.  Bush,  7  How.  255. 
Oregon. —  La  Vie  r.  Tooze,  46  Ores:.  206, 

79  Pac.  413. 
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of  the  buyer,^^  It  is  not  necessary  that  the  exact  quantity  should  be  segregated 
to  constitute  such  selection  a  delivery.^^  But  mere  selection  and  segregation 
will  not  operate  as  delivery  if  in  fact  the  conduct  of  the  parties  is  such  that  no 
intent  of  the  seller  to  surrender  dominion  can  be  inferred.^^  If  the  buyer  is  present 
and  it  is  then  and  there  agreed  that  he  is  entitled  to  take  away  from  the  common 
mass  the  quantity  sold,  weighing  and  measuring  are  not  essential  to  a  valid 
delivery.^*  And  when  specific  articles  are  sold  if  they  are  marked  as  purchased 
by  the  buyer  and  set  aside  for  him  this  is  such  an  appropriation  as  will  constitute 
a  delivery.^^ 

h.  Property  in  Possession  of  Buyer,  If  at  the  time  of  the  sale  the  property 
is  already  in  the  possession  of  the  buyer  no  formal  delivery  is  necessary  to  complete 
the  transfer  and  fix  his  liability.^^ 

i.  Property  in  Possession  of  Seller.^^  There  may  be  a  complete  delivery, 
although  the  goods  remain  in  the  possession  of  the  seller,  if  they  are  marked  and 
set  aside  for  the  buyer,^^  or  the  purchaser  assumes  such  control  of  the  property 
as  reasonably  to  indicate  a  change  of  ownership,^^  or  the  seller's  possession  is  as 
agent  ^  or  agister/^  or  at  the  request  of  the  buyer,*^  ^^der  an  agreement  to  store 
or  care  for  the  property,*^  especially  if  the  goods  have  been  marked  as  belonging 


South  Carolina. —  Dozier  V,  Johnston,  2 
Hill  297. 

Tennessee. —  Barker  V.  Reagan,  4  Heisk. 
590;  Wells- Jones  Plow  Co.  v.  Deeds,  1  Tenn. 
Ch.  App.  400. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  353. 

31.  Squires  v.  Payne,  6  Cal.  654;  Tift  l\ 
Wight,  etc.,  Co.,  113  Ga.  681,  39  S.  E.  503; 
Jewett  V.  Lincoln,  14  Me.  116,  31  Am.  Dec. 
36;  Wells- Jones  Plow  Co.  v.  Deeds,  1  Tenn. 
Ch.  App.  400. 

Contract  to  deliver  on  cars. — ^WHiere  lumber 
is  to  be  delivered  on  cars,  a  selection  and 
marking  of  lumber  in  the  seller's  yards  is 
not  a  delivery.  Binghamton  First  Nat.  Bank 
V.  Peck,  61  N.  Y.  App.  Div.  258,  70  N.  Y. 
Suppl.  471.  But  see  La  Vie  v.  Tooze,  46 
Oreg.  206,  79  Pac.  413,  where  it  was  held 
that,  although  a  contract  for  the  sale  of  a 
crop  of  hops  specified  the  shipping  station 
as  the  place  for  delivery,  the  sale  and  de- 
livery is  complete  where  the  parties  meet 
at  the  farm  on  which  the  crop  was  grown 
and  there  sort,  weigh,  and  brand  the  bales, 
the  buyer  paying  the  balance  of  the  price, 
and  the  seller  agreeing  to  haul  the  same 
to  the  station  at  a  future  time. 

32.  Smith  v.  Friend,  15  Cal.  124;  Squires 
V.  Payne,  6  Cal.  654.  Compare  Leballister 
V.  Nash,  24  Me.  316. 

Ascertainment  of  quantity. — In  the  absence 
of  an  agreement  to  that  effect,  weighing  is 
not  essential  to  a  good  delivery.  Kaufman 
V.  Stone,  25  Ark.  336;  Burr  v.  Williams,  23 
Ark.  244;  Barker  v.  Reagan,  4  Heisk,  590. 
But  if  stipulated  for  in  the  contract  the 
goods  must  be  weighed  to  make  a  good  de- 
livery. McCready  v.  Wright,  5  Duer  (N.  Y.) 
571;  Mowry  Car,  etc..  Works  v.  Shorter,  8 
Ohio  Dec.  (Reprint)  290.  7  Cine.  L.  Bui. 
32.  And  see  Bogy  v.  Rhodes,  4  Greene  (Iowa) 
133. 

33.  Slaughter  v.  Moore,  17  Tex.  Civ.  App. 
233,  42  S.  W.  372. 

34.  Nash  v.  Brewster,  39  Minn.  530,  41 
N.  W.  105,  2  L.  R.  A.  409. 

Waiver.— The  refusal  of  the  buyer  to  re- 
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ceive  and  accept  the  goods  relieves  the  seller 
of  the  duty  to  select  and  weigh  them.  Beas- 
ley  V.  Lovel,  2  Ohio  Dec.  (Reprint)  378,  2 
West.  L.  Month.  551. 

35.  Merrill  v.  Parker,  24  Me.  89;  Hall  v. 
Richardson,  16  Md.  396,  77  Am.  Dec.  303; 
Brewster  v.  Leith,  1  Minn.  56;  Austin  v. 
Dawson,  75  N.  C.  523. 

A  survey  of  logs  by  a  person  mutually 
agreed  on  by  the  parties  to  a  sale  thereof, 
and  the  marking  of  the  logs,  constitute  a 
sufficient  delivery.  Bethel  Steam  Mill  Co. 
V.  Brown,  57  Me.  9,  99  Am.  Dec.  572. 

Setting  apart  by  third  person. — Wh^re  one 
sells  goods  not  in  his  possession  but  which 
he  orders  from  a  third  person,  the  fact  that 
such  person  sets  apart  the  goods  for  the 
buyer  does  not  constitute  a  delivery  to  the 
buyer.  Brock  v.  McCaffrey,  3  Pa.  Super. 
Ct.  431. 

36.  Taylor  v.  Freret,  9  La.  Ann.  437; 
Laroch©tte  v.  Her  Hmsband,  5  Rob.  (La.) 
494;  Walker  v.  Blake,  37  Me.  373;  Nichols 
V.  Patten,  18  Me.  231,  35  Am.  Dec.  713; 
Chapman  v.  Searle,  3  Pick.  (Mass.)  38; 
Hayden  v.  Frederickson,  59  Nebr.  141,  80 
N.  W.  494. 

37.  Transfer  of  title  see  infra,  VI,  A,  4, 
c,  (V). 

38.  Merrill  v.  Parker,  24  Me.  89;  Ander- 
son V.  Scot,  1  Campb.  235  note. 

39.  Payer  v.  Rice,  36  Pa.  Super.  Ct.  178. 

40.  Highlander  v.  Fluke,  5  Mart.  (La.) 
442. 

Property  in  possession  of  agent  of  seller. — 
Where  the  property  is  in  possession  of  an 
agent  of  the  seller,  and  he  is  notified  of  the 
sale  and  is  appointed  agent  of  the  buyer  to 
forward  the  articles,  there  is  a  constructive 
delivery.  Van  Brunt  v.  Pike,  4  Gill  (Md.) 
270,  45  Am.  Dec.  126. 

41.  Bertelson  v.  Bower,  81  Ind.  512. 

42.  Robinson  v.  Berkey,  111  Iowa  550,  82 
N.  W.  972;  Wheelock  i\  Tanner,  39  N.  Y. 
481;  Salomon  v.  Corbett,  38  N.  Y.  App. 
Div.  262,  57  N.  Y.  Suppl.  18. 

43.  Ingalls  v.  Herrick,  108  Mass.  351,  11 
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to  the  purchaser/*  and  nothing  further  remains  to  be  done  by  either  party  to 
complete  the  sale/^  But  if  something  remains  to  be  done  to  the  goods  by  the 
seller,  there  is  no  delivery.'**^  Similarly  it  does  not  affect  the  delivery  if  the  goods 
remain  in  the  possession  of  the  seller  under  a  contract  of  hiring/^  or  with  per- 
mission to  use  them/^  or  because  the  seller  retains  the  key  to  the  building  in  order 
to  have  access  to  goods  of  his  own  in  the  same  building.*'* 

j.  Property  in  Possession  of  Third  Person.^^  When  the  goods  are  at  the  time 
of  the  sale  in  the  possession  of  a  third  person  actual  manual  dehvery  is  not  neces- 
sary/* but  it  is  sufficient  if  the  goods  are  pointed  out  and  turned  over  to  the  buyer  ^'^ 
who  arranges  with  such  third  person  to  hold  the  goods  on  his  behalf. So  the 
payment  by  the  buyer  for  the  pasturage  of  a  horse  or  his  keep  in  a  hvery  stable, 
after  his  purchase,  the  seller  having  previously  paid  therefor,  constitutes  a  con- 
structive delivery  of  the  animal.^* 

k.  Transfer  of  Premises  on  Which  Goods  Are  Located.  Where  a  vendor  of 
land  sells  at  the  same  time  personal  property  located  thereon,  a  surrender  of 
possession  of  the  land  to  the  vendee  is  a  sufficient  delivery  of  the  personalty, 
unless  there  is  a  stipulation  in  the  contract  for  a  more  formal  delivery. '^^  So 
when  a  husband  sells  personal  property  on  a  farm  to  his  wife  and  abandons  the 
farm  to  her  there  is  a  sufficient  delivery  and  a  tenant  by  surrendering  possession 
of  the  leased  premises  to  his  landlord  sufficiently  delivers  personal  property  thereon 
which  he  has  sold  to  the  landlord. 

1.  Delivery  to  Carrier  —  (i)  In  Geneual.  Ordinarily  a  delivery  of  goods 
by  the  seller  to  the  carrier  designated  by  the  purchaser,  or  to  one  usually  employed 
in  the  transportation  of  goods  from  the  place  of  the  seller  to  that  of  the  purchaser, 


Am.  Rep.  360;  Ropes  r.  Lane,  11  Allen 
(Mass.)  591;  Chapman  f.  Searle,  3  Pick. 
(Mass.)  38;  Barrett  v.  Goddard,  2  Fed.  Cas. 
No.  1,046,  3  Mason  107. 

44.  Ropes  V.  Lane,  11  Allen  (Mass.)  591; 
Barrett  v.  Goddard,  2  Fed.  Cas.  No.  1,046,  3 
Mason  107. 

45.  Means  v.  Williamson,  37  Me.  556. 

46.  Lambeth  v.  Wells,  12  Rob.  (La.)  51, 
-sale  of  cotton  to  be  ginned  and  baled. 

Mathematical  computation. —  The  fact  that 
an  inventory  of  the  goods  has  not  been  footed 
up  to  ascertain  the  total  amount  due  will 
not  render  the  delivery  incomplete  if  the 
price  of  each  article  has  been  agreed  on. 
Davis  V.  Reason,  77  Tex.  604,  14  S.  W.  198. 

Driving  cattle  to  railroad. —  If  the  delivery 
is  complete  at  the  place  of  sale  the  fact 
that  the  seller  is  to  drive  the  cattle  to  the 
railroad  station  for  the  buyer  does  not 
affect  it.  Burcham  v.  Griffith,  31  Nebr.  778, 
48  N.  W.  824.  And  see  also  Blanton  v. 
Langston,  60  Tex.  149,  where  the  buyer  after 
a  delivery  of  cotton  arranged  with  the  seller 
to  have  the  latter  transport  it  to  a  gin. 

47.  Blake  r.  Jones.  Bailey  Eq.  (S.  C.)  141, 
21  Am.  Dec.  530;  Williams  v.  Porter,  41  Wis. 
422. 

48.  Smith  V.  Nevitt,  Walk.  (Miss.)  370,  12 
Am.  Dec.  715. 

49.  Davis  V.  Season,  77  Tex.  604,  14  S.  W. 
198. 

50.  Transfer  of  title  see  infra,  VI,  A,  4, 

c,  (IV). 

51.  Gant  v.  Broadway,  2  Ariz.  315,  15  Pac. 
802 ;  Jones  r.  Shaw,  8  Pa.  Super.  Ct.  487, 
43  Wkly.  Notes  Cas.  168. 

52.  Field  V.  Simoo.  7  Ark.  269;  Dixon  v. 
Buck,  42  Barb.  (N.  Y.)  70. 
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53.  Arkansas. —  Field  v  Simeoe,  7  A.rk. 
269. 

Illinois. —  Jones  v.  Antrim,  94  lil.  App.  93. 

Indiana. —  Avery  Mfg.  Co.  v.  Emsweller,  31 
Ind.  App.  291,  67. N.  E.  946. 

loioa. —  Aultman  v.  Nilson,  112  Iowa  634, 
84  N.  W.  692. 

'Neio  Hampshire. — Lane  v.  Slepf  er,  18  N.  H. 
209. 

'New  York. —  Dixon  v.  Buck,  42  Barb.  70. 

Pennsijlvania. —  Brown  r.  McCaffrey,  40 
Wkly.  Notes  Cas.  69. 

Vermont. —  Rothchild  v.  Rowe,  44  Vt.  389 

See  43  Cent.  Dig.  tit.  "Sales,"  §  374. 

Waiver  of  delivery. — Where  the  purchaser 
permits  the  person  in  possession  to  use  the 
machine  for  a  definite  time  as  a  matter  of 
favor  he  waives  delivery:  but  mere  submit- 
ting to  such  use,  because  of  the  person's  re- 
fusal to  give  it  up  till  certain  work  was  done, 
would  not  constitute  a  waiver.  Edwards  v. 
Meadows,  71  Ala.  42. 

54.  Stockwell  v.  Baird,  1  iMarv.  (Dd.) 
420,  31  Atl.  811;  Bullard  r.  Wait,  16  Gray 
(Mass.)  55. 

55.  Hall  r.  Morrison,  92  Ga.  311,  IS  S.  E. 
293;  Sharon  r.  Shaw,  2  Nev.  289,  90  Am. 
Dec.  546;  De  Bidder  r.  McKnight.  13  Johns. 
(N.  Y.)  294.  And  see  Bunting  r.  Saltz,  84 
Cal.  168,  24  Pac.  167. 

56.  Hall  V.  Morrison,  02  Ga.  311,  18  S.  E. 
293. 

57.  Pearson  v.  Quist,  79  Iowa  54,  44  N.  \\'. 
217. 

58.  Paelieco  r.  Hunsacker,  14  Cal.  120.  See 
also  Clark  /•.  French,  23  Me.  221,  39  Am. 
Dec.  618. 

59.  As  transferring  title  see  infra.  VT,  A, 
4,  e,  (VIII). 
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is  a  delivery  to  the  purchaser/^  the  carrier  becoming  the  agent  or  bailee  of  the 


60.  Alabama. —  Bradford  v.  Marbury,  12 
Ala.  520,  46  Am.  Dec.  264;  Hill  v.  Gayle,  1 
Ala.  275. 

Arkansas. —  Burton  v.  Baird,  44  Ark.  556. 

Colorado. —  Hill  v.  Fruita  Mercantile  Co., 
42  Colo.  491,  94  Pac.  354,  126  Am.  St.  Rep. 
172. 

Connecticut. —  Whiting  v.  Farrand,  1  Conn. 
60. 

Georgia. —  McCullougli  v.  Armstrong,  118 
Ga.  424,  45  S.  E.  379;  Mann  V.  Glauber,  96 
Ga.  795,  22  S.  E.  405;  Falvey  Richmond, 
87  Ga.  99,  13  S.  E.  261;  Dunn  v.  State,  82 
Ga.  27,  8  S.  E.  806,  3  L.  R.  A.  199 ;  Watkina 
V.  Paine,  57  Ga.  50.  But  compare  Loyd  V. 
Wight,  20  Ga.  574,  65  Am.  Dec.  636. 

Illinois. — ■  Carthage  v.  Munsell,  203  111.  474, 
67  N.  E.  831;  Stafford  v.  Walter,  67  111.  83; 
Diversy  v.  Kellogg,  44  111.  114,  92  Am.  Dec. 
154;  Carthage  v.  Duvall,  105  111  App.  123 
[affirmed  in  202  111.  234,  66  N.  E.  1099] ; 
Munsell  v.  Carthage,  105  111.  App.  119  [af- 
firmed in  203  111.  474,  67  N.  E.  831] ;  Jones  V. 
People,  99  111.  App.  305;  Clancey  t\  People, 
99  111.  App.  303;  Schlesinger  v.  West  Shore 
R.  Co.,  88  111.  App.  273;  Des  Moines,  etc., 
R.  Co.  V.  Block-Pollak  Iron  Co.,  88  111.  App. 
79. 

Indiana. — Kilmer  v.  Moneyweight  Scale  Co., 
36  Ind.  App.  568,  76  N.  E.  271. 

Kansas. — ^Garfield  Tp.  v.  Dodsworth,  9  Kan. 
App.  752,  58  Pac.  565;  Julius  Winkelmeyer 
Brewing  Assoc.  v.  Nipp,  6  Kan.  App.  730,  50 
Pac.  956. 

Maine. — 'State  v.  Intoxicating  Liquors,  98 
Me.  464,  57  Atl.  798. 

Maryland. —  Hall  V.  Richardson,  16  Md. 
396,  77  Am.  Dec.  303. 

Massachusetts. —  Silvestri  v.  Missocchi,  165 
Mass.  337,  43  N.  E.  114;  Foster  v.  Rockwell, 
104  Mass.  167;  Fisher  v.  Minot,  10  Gray 
260;  Putnam  v.  Tillotson,  13  Mete.  517.  And 
see  Garfield,  etc..  Coal  Co.  v,  Pennsylvania 
Coal,  etc.,  Co.,  199  Mass.  22,  84  N.  E.  1020. 

Michigan. —  People  v.  Andre,  153  Mich.  531, 
117  N.  W.  55. 

Minnesota. —  Kessler  27.  Smith,  42  Minn. 
494,  44  N.  W.  794. 

Mississippi. —  Planters*  Oil  Mill,  etc.,  Co.  v. 
Falls,  (1901)  29  So.  786;  Strauss  v.  National 
Parlor  Furniture  Co.,  76  Miss.  343,  24  So. 
703. 

Missouri. —  State  v.  Rosenberger,  212  Mo. 
648.  Ill  S.  W.  509,  126  Am,  St.  Rep.  580,  20 
L.  R.  A.  N.  S.  284;  State  v.  Wingfield,  115 
Mo.  428,  22  S.  W.  363,  37  Am.  St.  Rep.  406; 
Comstock  17.  Affoslter,  50  Mo.  411;  Bloom's 
Son  Co.  V.  Haas,  130  Mo.  App.  122,  108 
S.  W.  1078 ;  R.  J.  Schwab,  etc.,  Co.  V.  Frieze, 
107  Mo.  App.  553,  81  S.  W.  1174;  Gill  v. 
Johnson-Brinkman  Commission  Co.,  84  Mo. 
App.  456 ;  Meyer  Bros.  Drug  Co.  V.  McMahan, 
50  Mo.  App.  18. 

'Nebraska. —  Butts  v.  Hensey,  73  Nebr.  421, 
102  N.  W.  1011;  McKee  v.  Bainter,  52  Nebr. 
604,  72  N.  W.  1044;  Havens  v.  Grand  Island 
Light,  etc.,  Co.,  41  Nebr.  153,  59  N.  W.  681. 

New  Hampshire. —  Glauber  Mfg.   Co.  V. 
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Voter,  70  N.  H.  332,  47  Atl.  612;  Arnold  v. 
Prout,  51  N.  H.  587. 

New  York. —  Ledon  v.  Havemeyer,  121  N.  Y. 
179,  24  N.  E.  297,  8  L.  R.  A.  245  [reversing 
47  Hun  616];  Mee  v.  McNider,  109  N.  Y. 
500,  17  N.  E.  424  [affirming  39  Hun  345]; 
Higgins  v.  Murray,  73  N.  Y.  252;  Wilcox 
Silver  Plate  Co.  v.  Green,  72  N.  Y.  17;  Glen 
V.  Whitaker,  51  Barb.  451;  Mayer  v.  Beggs,  9 
Misc.  352,  29  N.  Y.  Suppl.  702;  Brown 
V.  Bowe,  7  N.  Y.  St.  387;  Hague  v.  Porter, 
3  Hill  141. 

North  Carolina. —  Hunter  v.  Randolph,  128 
N.  C.  91,  38  S.  E.  288;  Ober  v.  Smith,  78 
N.  C.  313. 

North  Dakota.— Wiite  Mfg.  Co.  v.  Reilly, 
11  N.  D.  203,  91  N.  W.  42. 

Oregon. —  Allen  v.  Agee,  15  Oreg.  551,  16 
Pac.  637,  3  Am.  St.  Rep.  206. 

Pennsylvania. — Bacharach  v.  Chester  Freight 
Line,  133  Pa.  St.  414,  19  Atl.  409 ;  Garbracht 
V.  Com.,  96  Pa.  St.  449,  42  Am.  Rep.  550; 
Philadelphia,  etc.,  R.  Co.  v.  Wireman,  88  Pa. 
St.  264;  Schmertz  v.  Dwyer,  53  Pa.  St.  335; 
Bolton  V.  Ackerman,  8  Pa.  Co.  Ct.  549; 
Rickey  v.  Tutelman,  19  Pa.  Super.  Ct.  403. 

Rhode  Island. —  Hobart  V.  Littlefield,  13> 
R.  I.  341. 

Tennessee. —  Boyd  v.  Mosely,  2  Swan  661. 

Texas. — Greif  v.  Seligman,  (Civ.  App.  1904) 
82  S.  W.  533. 

Washington. —  Roy  v.  Griffin,  26  Wash.  106, 
66  Pac.  120. 

Wisconsin. —  Swanke  v.  McCarty,  81  Wis. 
109,  51  N.  W.  92;  Ranney  v.  Higby,  5  Wis. 
62 ;  Ranney  v.  Higby,  4  Wis.  154.* 

United  States. —  Andrews  v.  U.  S.,  41  Ct. 
CI.  48  [affirmed  in  207  U.  S.  229,  28  S.  Ct. 
100,  52  L.  ed.  185]. 

England. —  Fragano  v.  Long,  4  B.  &  C.  219, 
6  D.  &  R.  283,  3  L.  J.  K.  B.  O.  S.  177,  10 
E.  C.  L.  551;  Dutton  v.  Solomonson,  3  B.  &  P. 
582,  7  Rev.  Rep.  883;  Honeywood  v.  Stone,  2 
Chit.  142,  23  Rev.  Rep.  745,  18  E.  C.  L.  553; 
Dawes  v.  Peck,  3  Esp.  12,  8  T.  R.  330,  4  Rev. 
Rep.  675,  101  Eng.  Reprint  1417. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §§  377,  378. 

Necessity  for  express  or  implied  consent  of 
buyer. —  But  a  delivery  to  the  carrier  with- 
out the  consent  of  the  buyer  either  express 
or  implied  is  not  a  delivery  to  the  consignee. 
Everett  v.  Parks,  62  Barb.  (N.  Y.)  9;  Hague 
l\  Porter,  3  Hill  (K  Y.)  141;  Cobb  v.  Arun- 
dell,  26  Wis.  553.  And  see  The  Francis,  9 
Fed.  Cas.  No.  5,036,  2  Gall.  391. 

Place  of  delivery. — ^Although  the  consignor 
of  goods  directs  a  carrier  to  deliver  them  to 
the  consignee  at  a  particular  place,  the  car- 
rier may  deliver  them  wherever  he  and  the 
consignee  agree.  London,  etc.,  R.  Co.  v.  Bart- 
lett,  7  H.  &  N.  400,  8  Jur.  N.  S.  58,  31  L.  J. 
Exch.  92,  10  Wkly.  Rep.  109,  5  L.  T.  Rep. 
N.  S.  399. 

Delivery  for  transportation  to  place  other 
than  that  designated. —  But  where  the  con- 
tract provided  for  delivery  f.  o.  b.  New  York, 
a  delivery  to  a  carrier  for  transportation  to 
Baltimore  without  orders  from  the  buyer  was 
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buyer.  ®^  The  delivery  should  be  of  goods  of  the  proper  quahty  and  in  the  proper 
quantity/"  The  fact  that  the  purchaser  has  a  right  of  inspection  and  approval 
on  receipt  does  not  change  the  rule/^  Delivery  to  a  carrier  is  not  delivery  to  the 
buyer  if  the  seller  is  bound  to  deliver  at  the  buyer's  residence  or  place  of  busi- 
ness/* the  carrier  in  such  case  being  the  agent  of  the  seller.*'''  But  such  agency 
ceases  when  the  goods  arrive  at  their  destination,^*'  or  are  accepted  and  paid  for.^^ 
(ii)  Delivery  Through  Intermediary.  A  delivery  by  cUrection  of  the 
buyer  to  a  third  person  as  intermediary  to  ship  the  goods  is  a  good  delivery  to 
the  buyer. 

(ill)  Retention  of  Right  of  Disposal.  The  delivery  to  the  carrier  must 
be  such  a  transfer  of  possession  as  will  remove  the  goods  wholly  from  the  dominion 
of  the  seller/^  and  such  as  to  entitle  the  purchaser  to  demand  the  goods  of  the 
carrier;  ^'^  consequently  it  is  not  a  dehvery  to  the  buyer  if  the  seller  reserves  the 


not  a  delivery  to  the  buyer.  International 
Money  Box  Co.  v.  Southern  Trust,  etc.,  Co.,  93 
N.  Y.  App.  Div.  309,  87  K  Y.  Suppl.  881. 

Tender  to  carrier  refused. — Where  the  car- 
rier refuses  to  receive  goods  tendered  by  the 
seller  and  the  latter  thereupon  takes  the 
goods  away  and  keeps  them  there  is  no  de- 
livery. Butler  V.  Hirzel,  35  Misc.  (N.  Y.) 
143,  71  N.  Y.  Suppl.  455. 

61.  Georgia. —  Williams  v.  Coieman,  117 
Ga.  393,  43  S.  E.  715. 

Missouri. —  Scharff  v.  Meyer,  133  Mo.  428, 
34  S.  W.  858,  54  Am.  St.  Rep.  672;  Gill  v. 
Johnson-Brinkman  Commission  Co.,  84  Mo. 
App.  456. 

North  Carolina. —  Bowers  v.  J  B.  Worth 
Co.,  129  N.  C.  36,  39  S.  E.  635. 

Oregon. —  Allen  v.  Agee,  15  Oreg.  551,  16 
Pac.  637,  3  Am.  St.  Rep.  206. 

Vermont. —  Strong  v.  Dodds,  47  Vt.  348. 

England.— Wait  v.  Baker,  2  Exch.  1.  But 
see  Vigers  v.  Sanderson,  [1901]  1  K.  B.  608, 
6  Com.  Cas.  99,  70  L.  J.  K.  B.  383,  84  L.  T. 
Rep.  N.  S.  464,  17  T.  L.  R.  316,  49  Wkly. 
Rep.  411. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  378. 

Limitation  of  rule. —  It  lias  been  held  that 
the  carrier  is  not  the  agent  of  the  buyer  to 
the  extent  that  the  latter  is  liable  in  the 
event  of  a  misdeliverv.  Williams  v.  Coleman, 
117  Ga.  393,  43  S.  E.  715. 

Agency  for  both  parties. — ^WTiere  goods  on 
shipboard  consigned  to  the  captain  are  sold 
while  at  sea,  to  be  delivered  to  the  purchaser 
or  his  agent  at  the  port  of  destination,  and 
no  agent  of  the  purchaser  presents  himself 
to  receive  them,  the  captain  is  deemed  the 
agent  of  the  seller  in  delivering,  and  of  the 
buyer  in  receiving,  the  goods.  Smith  v. 
Davenport,  34  Me.  520.  Compare  Jones  v. 
Davis,  3  Houst.  (Del.)  68. 

62.  Reynolds  v.  Spencer,  92  Hun  (N.  Y.) 
275,  36  N.  Y.  Suppl.  750 ;  Gutwillig  v.  Zuber- 
bier,  41  Hun  (N.  Y.)  361;  Mee  v.  McNider, 
•■^O  Hun  (N.  Y.)  345  [affirmed  in  109  N.  Y. 
;>00,  17  N".  E.  424];  Vigers  v.  Sanderson, 
11901]  1  K.  B.  608,  6  Com.  Cas.  99,  70  L.  J. 
K.  B.  383,  84  L.  T.  Rep.  N.  S.  464,  49  Wkly. 
Ivep.  411,  17  T.  L.  R.  316.  And  see  Price  v. 
Kngelke,  68  N.  J.  L.  567,  53  Atl.  698. 

Proper  quantity.— The  agency  of  the  of- 
Ticers  of  a  railroad  company  to  a  consignee 
after  delivery  of  goods  extends  only  to  goods 


rightfully  shipped,  and  which  belonged  to 
such  consignee  when  shipped  or  delivered  for 
shipment.  Bowers  v.  J.  B.  Worth  Co.,  129 
N.  C.  36,  39  S.  E.  635. 

63.  Mee  v.  McNider,  39  Hun  (N.  Y.)  345 
[affirmed  in  189  N.  Y.  500,  17  N.  E.  424]. 

64.  Colorado. —  Hill  t.  Fruita  Mercantile 
Co.,  42  Colo.  491,  94  Pac.  354,  126  Am.  St. 
Rep.  172;  Hanauer  v.  Bartels,  2  Colo.  514. 

Kansas. —  Julius  Winkelmeyer  Brewing  As- 
soc. V.  Nipp,  6  Kan.  App.  730,  50  Pac.  956. 

Neio  Jersey. — McNeal  v.  Braun,  53  N.  J.  L. 
617,  23  Atl.  687,  26  Am.  St.  Rep.  441. 

Neio  York. —  Murray  v.  J.  J.  Nichols  Mfg. 
Co.,  11  N.  Y.  Suppl.  734. 

Oregon. —  Herring-Marvin  Co.  v.  Smith,  43 
Oreg.  315,  72  Pac.  704,  73  Pac.  340. 

Texas. — ^Greif  v.  Seligman,  (Civ.  App. 
1904)  82  S.  W.  533. 

West  Virginia. —  Bloyd  v.  Pollock,  27 
W.  Va.  75. 

United  States. —  Thompson  v.  Cincinnati, 
etc.,  R.  Co.,  23  Fed.  Cas.  13,950,  1  Bond  152 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  377. 

65.  Julius  Winkelmeyer  Brewing  Assoc.  v. 
Nipp,  6  Kan.  App.  730,  50  Pac.  956;  McNeal 
V.  Braun,  53  N.  J.  L.  617,  23  Atl.  687,  26  Am. 
St.  Rep.  441;  Braddock  Glass  Co.  v.  Irwin, 
153  Pa.  St.  440,  25  Atl.  490. 

66.  Capehart  r.  Furman  Farm  Imp.  Co., 
103  Ala.  671,  16  So.  627,  49  Am.  St.  Rep.  60. 

67.  Hanauer  v.  Bartels,  2  Colo.  514;  Lum- 
mis  V.  Millville  Mfg.  Co.,  72  N.  J.  L.  25,  60 
Atl.  219. 

68.  J.  K.  Armsby  Co.  v.  Blum,  137  CaL 
552,  70  Pac.  669;  Stern  v.  Filene,  14  Allen 
(Mass.)  9.  Where  an  agent  or  carrier  was 
authorized  to  receive  merchandise  to  trans- 
port to  the  buyer,  delivery  by  his  direction 
on  board  the  barge  of  another  person  was 
sufficient  to  charge  the  purchaser.  Thompson 
V.  Menck,  4  Abb.  Dec.  (N.  Y.)  400,  2  Keyes 
82. 

69.  Toledo,  etc.,  Ry.  Co.  v.  Gilvin,  81  111. 
511;  Wenger  r.  Barnhart,   55  Pa.  St.  300. 

Delivery  alongside  vessel. — Where  the  con- 
tract provides  for  delivery  alongside  a  vessel 
to  be  furnislied  by  the  purchaser  delivery  on 
a  wharf  before  tlie  vessel  arrives  is  not  a 
compliance  with  the  contract.  McCandish  v. 
Newman,  1  Phi  la.  (Pa.)  268. 

70.  Doyle  r.  Roth  Mfg.  Co.,  76  Wis.  48, 
44  N.  W.'  1100. 
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right  of  disposal  of  the  goods,  by  consigning  tliem  to  his  own  order/^^  or  by  taking 
the  bill  of  lading  in  his  own  name  and  retaining  the  same,'^  or  making  the  dehvery 
of  the  bill  of  lading  conditional  on  the  payment  of  the  price. If,  however,  the 
bill  of  lading,  although  taken  out  in  the  name  of  another,  is  duly  indorsed  and 
tendered  to  the  buyer  the  delivery  is  good.'^^ 

(iv)  Rights  and  Duties  as  to  Transportation  —  (a)  Selection  of 
Carrier  and  Route.  Where  no  particular  carrier  or  route  is  specified  in  the  con- 
tract, the  seller  may  ship  the  goods  by  the  ordinary  means  and  usual  routes  of 
carriage.'®  If,  however,  the  buyer  has  designated  the  carrier  and  route  by 
which  shipment  shall  be  made,  there  can  be  no  valid  delivery  by  carrier  unless 
the  seller  ships  by  the  designated  carrier,"  from  the  designated  port,'^^  and  by  the 


71.  Bradford  v.  Marbury,  12  Aia.  520,  46 
Am.  Dec.  264;  Toledo,  etc.,  R.  Co  v.  Gilvin, 
81  111.  511;  Colles  v.  Lake  Cities  Electric  E. 
Co.,  22  Ind.  App.  86,  53  N.  E.  256. 

Reservation  of  right. —  Tiie  seller  cannot 
after  an  unqualified  delivery  to  the  carrier 
by  subsequent  acts  change  such  delivery. 
Philadelphia,  etc.,  R.  Co.  f.  Wireman,  88  Pa. 
St.  264. 

72.  Georgia. —  Redd  r.  Burres,  58  Ga.  574, 
holding  that  delivery  to  a  carrier  is  not  deliv- 
ery to  the  buyer  unless  the  goods  are  con- 
signed to  him. 

Illinois. —  Ward  f.  Taylor,  56  111.  494. 
Indiana. —  Sohn  v.  Jervis,  101  Ind.  578,  1 
N.  E.  73. 

Kansas. —  Armstrong  v.  Coyne,  64  Kan.  75, 
67  Pac.  537. 

Maryland. —  Seaboard  Air  Line  R.  Co.  v. 
Phillips,  108  Md.  285,  70  Atl.  232. 

Missouri. —  Hunter  Bros.  Mill  Co.  v.  Stan- 
ley, 132  Mo.  App.  308,  111  S.  W.  869. 

Virginia. —  Aultman,  etc.  Mach.  Co.  v. 
Gay,  108  Va.  647,  62  S.  E.  946. 

Name  of  consignor. —  It  is  not  essential 
that  there  shall  be  a  literal  compliance  as  to 
the  person  in  whose  name  as  consignor  the 
bill  of  lading  shall  be  issued.  Gray  v.  Gan- 
non, 6  Thomps.  &  C.  (N.  Y.)  245. 

Removal  of  goods  by  agent  of  seller. — 
Where  goods  are  consigned  by  the  seller  to 
himself,  care  of  his  agent,  the  act  of  the 
agent  in  setting  up  and  removing  the  goods 
from  the  car  does  not  constitute  a  delivery 
to  the  carrier.  Aultman,  etc.,  Mach.  Co.  v. 
Gay,  108  Va.  647,  62  S.  E.  946. 

Effect  of  acceptance. —  The  fact  that  a  ven- 
dee accepted  a  portion  of  the  goods  consigned 
to  the  vendor  was  not  a  waiver  of  the  deliv- 
ery of  the  remaining  goods  consigned  to  the 
vendee  according  to  the  contract  Van  Val- 
kenburgh  v.  Gregg,  45  Nebr.  654,  63  N.  W. 
949. 

73.  Sears  v.  Martin,  145  Ala.  663,  39  So. 
722;  McKelvey  t\  Perham,  31  Mont.  602,  79 
Pae.  253. 

Retention  of  bill  of  lading  not  conclusive. — 

But  the  fact  that  the  shipper  retains  the  bill 
of  lading  is  not  conclusive  of  his  intent,  and 
it  may  be  shown  that  he  intended  the  delivery 
to  the  carrier  to  pass  the  right  of  possession. 
Litchfield  Bank  v.  Elliott,  83  Minn.  469,  86 
N.  W.  454.  And  see  Hunter  v.  Randolph,  128 
N.  C.  91,  38  S.  E.  288;  Ober  v.  Smith,  78 
y.  C.  313. 

A  mere  receipt  for  the  goods  taken  from 
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the  carrier  in  the  name  of  the  seller  does  not 
affect  the  delivery.  Dr.  A.  P.  Sawyer  Medi- 
cine Co.  V.  Johnson,  178  Mass.  374,  59  N.  E. 
1022.  And  see  Bradford  i".  Marbury,  12  Ala. 
520,  46  Am.  Dec.  264. 

Necessity  of  bill  of  lading. —  There  is  no 
rule  of  law  which,  in  the  absence  of  usage, 
obliges  the  seller  of  goods  delivered  to  be  car- 
ried on  a  railroad,  and  thence  forwarded  by 
steamboat,  to  take  out  an  "  internal  bill  of 
lading,"  and  forward  it  to  the  purchaser  at 
or  about  the  time  of  sending  the  goods.  John- 
son V.  Stoddard,  100  Mass.  306. 

74.  Georgia. —  Erwin  v.  Harris,  87  Ga.  333, 
13  S.  E.  513. 

Maryland. —  Seaboard  Air  Line  R.  Co.  v. 
Phillips,  108  Md.  285,  70  Atl.  232. 

Missouri. —  Hunter  Bros.  Mill  Co.  v.  Stan- 
ley, 132  Mo.  App.  308,  111  S.  W.  869;  South- 
ern Lumber  Co.  v.  Mercantile  Lumber,  etc.. 
Co.,  89  Mo.  App.  141. 

Nebraska. —  Van  Valkenburgh  v  Gregg,  45 
Nebr.  654,  63  N.  W.  949. 

Pennsylvania. —  Hylton  v.  Symes,  7  Phila. 
96. 

Wisconsin. —  Doyle  v.  Roth  Mfg.  Co.,  76 
Wis.  48,  44  N.  W.  1100. 

75.  Cleveland  v.  Heidenheimer,  (Tex.  Civ. 
App.  1898)  44  S.  W.  551. 

76.  Phoenix  Lock  Works  v.  Capelle  Hard- 
ware Co.,  9  Houst.  (Del.)  232,  32  Atl.  79; 
Ober  V.  Smith,  78  N.  C.  313.  But  see  Hughes 
V.  Knott,  138  N.  C.  105,  50  S.  E.  586,  holding 
that  it  is  the  duty  of  the  buyer  to  designate 
a  carrier. 

77.  Wheelhouse  v.  Parr,  141  Mass.  593,  6 
N.  E,  787.  See  also  Fearn  v.  Richardson,  12 
La.  Ann,  752 ;  Bidwell  v.  Overton,  26  Abb. 
N.  Cas.  (N.  Y.)  402,  13  N.  Y.  Suppl.  274. 
But  compare  Thornton  r.  Simpson,  Holt  N.  P. 
164,  3  E.  C.  L.  72,  2  Marsh.  267,  6  Taunt. 
556,  1  E.  C.  L.  752. 

Particular  vessel. —  Where  the  contract 
called  for  shipment  of  sugar  by  a  particular 
vessel,  and  it  was  actually  loaded  on  such  ves- 
sel, the  purchaser's  duty  to  receive  it  was  not 
afl'ected  by  the  fact  that,  during  the  voyage, 
owing  to  an  accident  to  the  vessel,  part  of 
the  sugar  was  transferred  to  another  vessel 
for  transportation.  Harrison  v  Fortlage,  161 
U.  S.  57,  16  S.  Ct.  488,  40  L.  ed.  616. 

Sailing  vessel  or  steamer. — A  contract  to 
ship  by  sailing  vessel  is  not  performed  by 
shipping  bv  steamer.  Lefferts  i\  Weld,  167 
Mass.  531.  46  N.  E.  107. 

78.  Pierson  v.  Crooks,  42  Hun   (N.  Y.) 
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designated  route, and  the  goods  are  properly  directed  in  accordance  with  the 
provisions  of  the  contract. 

(b)  Duty  to  Furnish  Means  of  Transportation.  If  the  goods  are  to  be  dehvered 
to  the  purchaser  at  the  point  of  shipment  it  is  generally  his  duty  to  furnish  the 
cars  or  other  means  of  transportation  from  such  point. Thus  where  the  contract 
is  to  deUver  ''f.  o.  b.''  at  the  place  of  shipment  it  is  prima  facie  the  duty  of  the 
buyer  to  furnish  the  car  or  vessel  in  which  the  goods  shall  be  shipped. But  the 
agreement  when  considered  in  the  hght  of  attending  circumstances  or  the  con- 
struction thereof  by  the  parties  may  shift  the  obligation  of  furnishing  the  means 


571  [affirmed  in  115  N.  Y.  539,  22  N.  E.  349, 
12  Am.  St.  Rep.  831];  Filley  v.  Pope,  115 
U.  S.  213,  6  S.  Ct.  19,  29  L.  ed.  372  [reversing 
9  Fed.  65,  3  McCraiy  190]. 

79.  Fleming  v.  Mills,  5  Mich.  420;  Jones 
V.  Schneider,  22  Minn.  279;  Corning  v.  Colt, 
5  Wend.  (N.  Y.)  253;  Filley  v.  Pope,  115  U.  S. 
213,  6  S.  Ct.  19,  29  L.  ed.  372.  But  see  lasigi 
r.  Rosenstein,  141  N.  Y.  414,  36  N.  E.  509 
[reversing  65  Hun  591,  20  N.  Y.  Suppl.  491], 
where  there  was  no  regular  route  of  trans- 
portation as  that  designated. 

Waiver. —  Shipment  by  wrong  route  is 
waived  by  acceptance  of  the  goods  without 
timely  objection.  Gray  v.  Farmer,  19  Nebr. 
69,  26  N.  W.  593;  Wood  v.  Malone,  131  Pa. 
St.  554,  18  Atl.  984. 

80.  Woodruff  r.  Noyes,  15  Conn.  335. 

81.  Lozes  V.  Segura  Sugar  Co.,  52  La.  Ann. 
1844,  28  So.  249;  Vredenburg  v.  Baton  Rouge 
Sugar  Co.,  52  La.  Ann.  1636,  28  So  122. 

Freight  and  other  expenses  see  supra,  III, 
C,  2,  3,  4. 

Shipment  in  buyer's  cars. —  If  the  shipment 
is  to  be  made  in  cars  owned  by  the  buyer  it 
is  his  duty  to  furnish  them.  National  Coal 
Tar  Co.  v.  Maiden,  etc.,  Gaslight  Co.,  189 
Mass.  234,  75  N.  E.  625;  Palestine  Cotton 
Seed  Oil  Co.  v,  Corsicana  Cotton  Oil  Co.,  25 
Tex.  Civ.  App.  614,  61  S.  W.  433. 

Delay  in  furnishing  vessel. —  Under  a  con- 
tract to  cut  cedar  posts  during  the  winter 
of  1871-1872,  and  deliver  them  on  the  rail  of 
vessels  to  be  furnished  by  the  vendees,  at  a 
specified  price,  where  the  vessels  were  not 
furnished  until  1874,  the  purchasers  were  not 
entitled  to  deduct  the  cost  of  taking  the  posts 
from  the  beach  where  the  vendors  had  deliv- 
ered them  for  shipping,  and  placing  them  on 
the  rail  of  the  vessel.  Bolton  v.  Riddle,  35 
Mich.  13. 

Delay  in  loading. —  Where  the  contract  re- 
quired the  seller  of  ice  to  load  each  boat 
within  twenty-four  hours  after  arrival,  or  pay 
ten  dollars  per  day  on  each  boat  after  the 
twenty-four  hours  expired,  and  the  purchasers, 
understanding  that  but  one  boat  could  be 
loaded  at  a  time,  hired  and  sent  several  boats 
to  get  the  ice,  and  the  masters  demanded  no 
demurrage,  the  purchasers  were  not  entitled 
to  demurrage  for  boats  not  loaded  within 
twenty-four  hours  after  arrival,  where  several 
arrived  at  one  time.  Riendeau  r.  Bullock, 
147  N.  Y.  269,  41  N.  E.  561. 

Refusal  to  deliver. —  Whero  a  contract  for 
tl\e  sale  of  hay  provides  that  the  purchaser 
shall  furnish  cars,  and  the  hay  is  not  de- 
livered at  tlie  time  mentioned  in  the  contract, 


and  the  delay  is  due  to  the  fault  of  both 
parties,  and  subsequently  the  seller  notifies 
the  purchaser  of  his  absolute  refusal  to 
deliver  the  hay,  and  thereafter  sells  it  to 
another  party,  the  purchaser  is  not  required 
to  do  a  useless  thing,  and  provide  and 
tender  cars  to  receive  the  hay  which  the 
seller  had  absolutely  refused  to  deliver. 
Price  V.  Beach,  20  Pa.  Super.  Ct.  291. 

82.  Hocking  v.  Hamilton,  158  Pa.  St.  107, 
27  Atl.  836;  Kunkle  v.  Mitchell,  56  Pa.  St. 
100;  Davis  v.  Alpha  Portland  Cement  Co., 
134  Fed.  274  [affirmed  in  142  Fed.  74,  73 
C.  C.  A.  388] ;  Evanston  Elevator,  etc.,  Co.  v. 
Castner,  133  Fed.  409;  Baltimore,  etc.,  R.  Co. 
V.  Steel  Rail  Supply  Co.,  123  Fed.  655,  59 
C.  C.  A.  419;  Chicago  Lumber  Co.  v.  Corn- 
stock,  71  Fed.  477,  18  C.  C.  A.  207;  Forrestt 
V.  Aramayo,  9  Aspin.  134,  83  L.  T.  Rep.  N.  S. 
335 ;  Sutherland  r.  Allhusen,  14  L.  T.  Rep. 
N.  S.  666.  See  also  Armitage  v.  Insole,  14 
Q.  B.  728,  14  Jur.  619,  19  L.  J.  Q.  B.  202,  68 
E.  C.  L.  728;  Marshall  v.  Jamieson,  42  U.  C. 
Q.  B.  115.  And  see  Dwight  V.  Eckert,  117 
Pa.  St.  490,  12  Atl.  32;  Howland  v.  Brown. 
13  U.  C.  Q.  B.  199. 

The  rule  in  Wisconsin. — Although  the  su- 
preme court  of  Wisconsin  in  Boyington  v. 
Sweeney,  77  Wis.  55,  45  N.  W.  938,  followed 
the  rule  laid  down  in  the  cases  cited  above, 
that  case  has  in  effect  been  overruled  and 
the  contrarv  rule  adopted  in  Vogt  v.  Shiene- 
beck,  122  Wis.  491,  100  N.  W.  820,  106  Am. 
St.  Rep.  989,  67  L.  R.  A.  756.  In  this  case 
the  court  relying  on  the  general  rule  that  one 
who  undertakes  to  accomplish  a  certain  re- 
sult, by  necessary  implication  agrees  to  sup- 
ply all  the  means  necessary  to  such  result, 
decided  on  the  authority  of  John  O'Brien 
Lumber  Co.  v.  Wilkinson,  117  Wis.  468,  94 
N.  W.  337,  that  it  Avas  the  seller's  duty  to 
furnish  cars  for  the  transportation  oF  the 
goods  under  the  conditions  stated  in  tlio  text. 
It  is  to  be  remarked,  however,  that  the  con- 
tract in  the  case  relied  on  was  not  a  contract 
of  sale  but  a  logging  contract  under  which 
defendant  agreed  to  cut  timber  on  plaintiffs' 
land  and  load  the  logs  on  cars.  It  was 
further  stipulated  that  delay  on  the  part  of 
the  railroad  company  should  extend  the  time 
of  performance,  and  that  defendant  should  be 
liable  for  damages  to  the  railroad  company's 
equipment  due  to  his  negligence.  The  court 
regarded  the  clause  as  to  the  effect  of  de- 
faults due  to  delays  on  the  part  of  the  rail- 
road company  as  indicating  tho  intent  of  the 
parties  that  defendant  should  furnish  the  cars 
and  distinguished  the  Boyington  case. 
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of  transportation  on  the  seller.      If  the  parties  have  themselves  put  a  construc- 
tion upon  the  contract  by  one  or  the  other  assuming  to  furnish  the  cars,  this 
construction  will  be  adopted  whether  such  duty  was  assumed  by  the  buyer 
or  by  the  seller. 

(c)  Risks  of  Transportation.^^  Where  a  particular  place  of  delivery  is  desig- 
nated the  risk  of  transportation  is  generally  on  the  seller/^  even  though  the  actual 
transportation  is  by  the  purchaser  if  it  is  under  supervision  of  the  seller.  But 
of  course  the  seller  does  not  bear  the  risk  of  transportation  after  a  complete  delivery 
to  the  buyer,  as  when  delivery  to  the  carrier  is  a  delivery  to  the  buyer.  It 
is  the  duty  of  the  seller  to  take  usual  and  reasonable  precautions  to  secure  the 
safe  delivery  of  the  goods/^  and  he  will  be  liable  for  a  failure  to  insure  if  he  is 
instructed  so  to  do.^^    But  he  is  not  liable  for  failure  to  insure  the  goods  in  the 


83.  Harman  v.  Washington  Fuel  Co.,  228 
III.  298,  81  N.  E.  1017;  Davis  v.  Alpha  Port- 
land Cement  Co.,  134  Fed.  274  [affirmed  in 
142  Fed.  74,  73  C.  C.  A.  388]. 

Illustration. — ^Where,  under  a  contract  for 
the  sale  and  shipment  ,  of  coal  by  a  coal  com- 
pany, which  provided  that  deliveries  should 
be  made  "  f.  o.  b.  cars  "  at  the  mine,  during 
several  months  the  seller  obtained  from  the 
railroad  companies  all  cars  in  which  ship- 
ments were  made,  and  excused  delays  to  the 
purchaser  on  the  ground  of  shortage  of  cars, 
without  making  any  claim  that  the  purchaser 
was  bound  to  furnish  the  same,  the  contract 
must  be  construed  as  requiring  the  seller,  and 
not  the  purchaser,  to  furnish  cars.  American 
Trust,  etc.,  Bank  v.  Zeigler  Coal  Co.,  165  Fed. 
34,  91  C.  C.  A.  72. 

84.  Harman  v.  Washington  Fuel  Co.,  228 
111.  298,  81  N.  E.  1017;  St.  Louis  Consol.  Coal 
Co.  V.  Schneider,  163  111.  393,  45  N.  E.  126. 

85.  Davis  v.  Alpha  Portland  Cement  Co., 
142  Fed.  74,  73  C.  C.  A.  388  [affirming  134 
Fed.  274].  See  also  Baltimore,  etc.,  R.  Co.  v. 
Steel  Rail  Supply  Co.,  123  Fed.  655,  59 
C.  C.  A.  419. 

86.  Loss  of  goods  as  defense  to  action  for 
work  and  labor  see  Work  and  Labor. 

87.  Louisiana. —  Maillard  v.  Nihoul,  21  La. 
Ann.  412. 

Massachusetts. —  Taylor  v.  Cole,  111  Mass. 
363. 

New  Jersey. —  McNeal  v.  Braun,  53  N.  J.  L. 
617,  23  Atl.  687,  26  Am.  St.  Rep.  441. 

Ne'W  York. —  Murray  v.  J.  J.  Nichols  Mfg. 
Co.,  11  N.  Y.  Suppl.  734. 

Pennsylvania. —  Braddock  Glass  Co.  v. 
Irwin,  ]'o3  Pa.  St.  440,  25  Atl.  490. 

United  States. —  Peace  River  Phosphate  Co. 
V.  Grafflin,  58  Fed.  550;  Thompson  v.  Cin- 
cinnati, etc.,  R.  Co.,  23  Fed.  Cas.  No.  13,950, 
1  Bond.  152. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  354. 

Shipment  at  buyer's  expense. — Where  the 
goods  were  to  be  delivered  to  the  express  com- 
pany for  shipment  to  the  buyer's  place  of 
business  at  his  expense,  the  seller  is  not  re- 
sponsible for  damage  in  transmit.  Loomis  v. 
Corbin,  29  Conn.  60. 

88.  Allis  v.  Voight,  90  Mich.  125,  51  N.  W. 
190,  See  also  Cushman  v.  Holyoke,  34  Me. 
289,  where  logs  Avere  delivered  in  the  woods, 
the  quantity  to  be  determined  at  the  mill, 
and  it  was  held  that  if  the  purchaser  used 
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ordinary  care  in  transporting  the  logs  to  the 
mill  he  was  not  liable  for  those  lost. 

89.  Iron  Cliffs  Co.  v.  Buhl,  42  Mich.  86,  3 
N.  W.  269;  Lummis  v.  Millville  Mfg.  Co.,  71 
N.  J.  L.  25,  60  Atl.  219. 

90.  McCullough  Bros.  v.  Armstrong,  118 
Ga.  424,  45  S.  E.  379. 

91.  Ward  v.  Taylor,  56  111.  594;  Wilson 
V.  Western  Fruit  Co.,  11  Ind.  App.  89,  38 
N.  E.  827;  Clarke  v.  Hutchins,  14  East  475. 

"Well  packed." — Where,  in  an  action  to 
recover  the  price  of  a  lot  of  glass  sold,  de- 
fendant resisted  the  claim  on  the  ground  that 
it  was  not  "  well  packed,"  as  ordered,  it  was 
erroneous  to  instruct  the  jury  that  the  term 
"  well  packed "  means  so  packed  as  to  bear 
transportation  by  the  proposed  route.  King 
V.  Nelson,  36  Iowa  509. 

Where  the  car  is  to  be  loaded  by  the  seller, 
his  responsibility  ends  when  he  has  properly 
loaded  and  delivered  it  to  the  carrier.  But 
if  he  should  fail  in  any  particular  in  properly 
loading  the  car  and  delivering  it  to  the  car- 
rier in  proper  condition  and  the  goods  are 
by  reason  thereof  injured  in  transit,  the  buyer 
is  not  bound  to  receive  the  same,  nor  does 
the  property  in  the  goods  pass  to  him  until 
the  obligation  of  the  shipper  is  discharged 
with  reasonable  care  and  diligence.  Fruit 
Dispatch  Co.  v.  Sturges,  28  Ohio  Cir.  Ct.  65 
[affirmed  in  73  Ohio  St.  351,  78  N.  E. 
1125]. 

Evidence. —  Plaintiff  sold  a  car-load  of  fruit 
to  defendant  and  agreed  to  deliver  it  on  the 
car  at  the  shipping  point.  It  was  held  that, 
in  an  action  to  recover  the  contract  price 
in  which  defendant  alleged  that  plaintiff 
neglected  to  take  proper  care  of  the  fruit  in 
loading  it  and  shipping  it,  evidence  of  the 
general  custom  of  the  trade  in  handling  such 
property  was  competent  for  the  purpose  of 
showing  what  was  reasonably  necessary  under 
the  circumstances.  Fruit  Dispatch  Co.  v. 
Sturges,  28  Ohio  Cir.  Ct.  65  [affirmed  in  73 
Ohio  St.  351,  78  N.  E.  1125]. 

92.  Walsh  t\  Frank,  19  Ark.  270;  New 
York  Tartar  Co.  v.  French,  154  Pa.  St.  273, 
26  Atl.  425;  Ranney  v.  Higby,  4  Wis.  154, 
holding  further  that  the  duty  to  insure  may 
be  imposed  by  custom  of  the  trade. 

Amount  of  insurance. —  Where  the  contract 
provides  for  insurance  the  contract  price 
should  be  regarded  as  the  value  for  insurance 
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absence  of  instructions/^  nor  for  accepting  a  bill  of  lading  restricting  the  liability 
of  the  carrier  if  that  was  the  only  way  the  carrier  would  accept  the  goods. The 
seller  will,  however,  be  held  liable  for  his  negligence  as  by  shipping  by  the  wrong 
carrier, by  the  wrong  route, or  in  a  car  not  designated  for  transportation  of 
goods  of  the  character  shipped. If  the  goods  are  misdirected  a  delivery  to  the 
carrier  is  not  a  good  delivery  and  the  seller  is  liable  for  the  loss  of  the  goods  caused 
thereby.  In  the  event  of  delivery  at  the  wrong  place  the  seller  must  bear  the 
loss  if  the  goods  are  there  destroyed.^®  If  the  goods  are  not  to  be  shipped  before 
a  certain  time  and  are  shipped  before  that  time  and  are  lost  the  seller  must  bear 
the  loss,^  even  though  the  goods  were  not  destroyed  until  after  they  had  been 
received  by  the  purchaser,  if  their  destruction  was  not  due  to  his  fault. ^ 

m.  Symbolical  Delivery.^  When  the  nature  of  the  goods  is  such  as  to  render 
actual  delivery  impracticable  there  may  be  a  symbolical  delivery.*  That  is  to 
say  the  possession  may  be  transferred  by  the  delivery  of  something  symbolical 
of  the  goods  or  some  indicia  of  the  property,^  such  as  giving  to  the  buyer  the  key 


purposes.  Blodgett  v.  Foster,  120  Mich.  392, 
79  N.  W.  625. 

Form  of  policy. —  Where  the  goods  sold 
constitute  but  part  of  the  cargo  an  insur- 
ance on  the  whole  cargo  "  free  from  par- 
ticular average "  is  not  proper  insurance. 
Hickox  V.  Adams,  34  L.  T.  Rep.  N.  S.  404. 
See  also  Canada  Hardware  Co.  v.  Suren-Hart- 
mann  Co.,  24  Quebec  Super.  Ct.  430. 

93.  Bartlett  v.  Jewett,  98  Ind.  206;  Hanan 
V.  Bowles,  25  La.  Ann.  453.  And  see  Castle 
V.  Playford,  7  Exch.  98,  41  L.  J.  Exch.  44, 
26  L.  T.  Rep.  N.  S.  315,  20  Wkly.  Rep.  440, 
where  the  purchaser  took  upon  himself  "  all 
risks  and  dangers  of  the  sea." 

Cancellation  of  policy. —  Where  after  ship- 
ping goods  which  he  had  sold  to  B,  A  pro- 
cured insurance  thereon,  which,  after  the  loss 
of  the  goods,  the  company  canceled  on  the 
ground  that  B  already  had  a  prior  insurance 
on  the  same,  in  an  action  for  the  price,  B 
was  not  entitled  to  recoup  the  amount  of  the 
canceled  policy,  as,  if  he  had  a  prior  policy, 
he  could  recover  his  loss  on  that,  and  if  not, 
the  cancellation  of  the  other  policy  was  void, 
and  he  could  recover  thereon.  Halpin  v. 
Stanard,  60  Miss.  822. 

94.  Stafford  v.  Walter,  67  111.  83;  Gordon 
V.  Ward,  16  Mich.  360. 

95.  Fearn  v.  Richardson,  12  La.  Ann.  752. 

96.  Fleming  v.  Mills,  5  Mich.  420. 
Effect  of  quarantine  regulations. — ^Where 

fruit  sold  was  shipped  by  an  unusual  route, 
which  was  the  only  one  to  be  used  at  the 
time  by  reason  of  quarantine  restrictions,  the 
buyer  cannot  hold  the  seller  for  damages  on 
that  account,  since,  under  Rev,  St.  arts. 
4321,  4324,  the  governor  is  empowered  to 
quarantine  any  point  when  he  has  reason  to 
believe  that  there  is  danger  from  any  in- 
fectious disease,  and  every  citizen  ia  charged 
with  knowledge  of  his  quarantine  proclama- 
tion. Mobile  Fruit,  etc.,  Co.  v.  Boero,  (Tex. 
Civ.  App.  1900)  55  S.  W.  361. 

97.  Wilson  v.  Western  Fruit  Co.,  11  Ind. 
App.  89,  38  N.  E.  827.  And  see  De  Stefano 
V.  Todaro,  (Tex.  Civ.  App.  1895)  33  S.  W. 
390,  where  it  was  held  that  a  seller  of  vege- 
tables who  ships  them  in  a  properly  venti- 
late^ car   is   not   chargeable   with  injury 


thereto  caused  by  the  closing  of  the  venti- 
lators in  transit. 

98.  Finn  v.  Clark,  10  Allen  (Mass.)  479, 
12  Allen  522.  And  see  Woodruff  v.  Noyes, 
15  Conn.  335. 

Error  not  causing  loss.— Error  in  the  di- 
rection on  the  package  will  not  render  the 
seller  liable  for  loss  of  the  goods  in  the  ab- 
sence of  anything  to  show  that  the  loss  was 
due  to  such  error.  Garretson  v.  Selby,  37 
Iowa  529,  18  Am.  Rep.  14. 

99.  Buie  v.  Browne,  28  N.  C.  404. 

1.  Tascott  V.  Rosenthal,  10  111.  App.  639; 
Corrigan  v.  Sheffield,  10  Hun  (N.  Y.)  227. 

2.  Corrigan  t\  Sheffield,  10  Hun  (N.  Y.) 
227.  See  also  Davis  v.  Fowler,  20  N.  Y.  App. 
Div.  633,  47  K  Y.  Suppl.  221. 

3.  As  passing  title  against  third  persons 
see  infra,  VI,  A,  4,  a,  (ii). 

4.  Maine. —  Boynton  v.  Veazie,  24  Me. 
286. 

Maryland. —  Atwell  V.  Miller,  6  Md.  10,  61 
Am.  Dec.  294. 

'New  York. —  Horst  v.  Montauk  Brewing 
Co.,  118  N.  Y.  App.  Div.  300,  103  N.  Y. 
Suppl.  381;  Salmon  v.  Brandmeier,  104  "N.  Y. 
App'.  Div.  66,  93  N.  Y.  Suppl.  271. 

Virginia. —  Pleasants  v.  Pendleton,  6  Rand. 
473,  18  Am.  Dec.  726. 

United  States. —  Audenried  v.  Randall,  2 
Fed.  Cas.  No.  644,  3  Cliff.  99. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  381. 

5.  Chaplin  v.  Rogers,  1  East  192,  6  Rev. 
Rep.  249. 

Indicia  of  property. —  In  the  sale  of  oxen, 
a  delivery  of  brass  knobs,  which  had  been 
worn  upon  their  horns,  is  not  a  symbolical 
or  constructive  delivery  of  the  oxen,  unless 
specially  so  agreed.  Clark  v.  Draper,  19  N.  H 
419. 

Intent  to  change  possession. —  The  delivery 

of  the  symbol  or  indicia  of  property  must  be 
with  the  intent  to  thereby  change  the  posses- 
sion of  the  property  in  performance  of  the 
contract.  Edwards  r.  Meadows,  71  Ala.  42  : 
Durnford  v.  Brooks'  Syndics,  3  INlart.  (La.) 
222;  Parks  r.  Hall,  2  Pick.  (Mass.)  206; 
Bonner  v.  Marsh,  10  Sm.  &  M.  (Miss.)  376. 
48  Am.  Dec.  754;  Clark  r.  Draper,  19  N.  H. 
419.. 
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of  the  building  in  which  the  goods  are  deposited,®  or  by  giving  the  buyer  an  order 
for  the  goods  directed  to  the  person  in  possession/  a  warehouse  receipt/  bill  of 


6.  California. —  Schurtz  v.  Romer,  82  Cal. 
474,  23  Pac.  118. 

Delaware. —  Stockwell  v.  Baird,  1  Marv. 
420,  31  Ail.  811. 

Massachusetts. — -Packard  v.  Dunsmore,  11 
Cush.  282. 

^ew  Yorfc.— Gray  v.  Davis,  10  N.  Y.  285. 
Compare  Wilkes  v.  Ferris,  5  Johns.  335,  4 
Am.  Dec.  364. 

Pennsylvania. —  Barr  v.  Reitz,  53  Pa.  St. 
256. 

Vermont. —  Cliappel  v.  Marvin,  2  Aik.  79, 
16  Am.  Dec.  684. 

England. —  Chaplin  v.  Rogers,  1  East  192, 
6  Rev.  Rep.  249. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  381. 

Building  as  personalty. —  The  delivery  of  a 
shop,  so  separated  from  the  realty  as  to  be 
an  article  of  personal  property,  may  well  be 
efifected  by  delivery  of  the  key,  although  that 
delivery  takes  place  at  a  distance  from  the 
shop  itself.    Vining  v.  Gilbreth,  39  Me.  496. 

Ketention  of  key. — When  the  buyer's  agent 
was  put  in  possession  of  the  goods,  the  fact 
that  the  seller  retained  the  keys  and  posses- 
sion of  the  building  did  not  render  the  de- 
liverv  incomplete.  Clark  r.  Shannon,  etc., 
Co., \l1  Iowa  645,  91  N.  W.  923. 

7.  Alabama. —  Magee  v.  Billingsley,  3  Ala. 
679. 

California. —  Stevens  i\ Stewart,  3  Cal.  140, 
holding  that  such  delivery  is  good  if  it  can 
be  immediately  followed  by  actual  delivery. 

Delaicare. —  Jones  v.  Davis,  3  Houst.  68. 

Illinois. —  McCormick  v.  Hadden,  37  111. 
370. 

Louisiana. —  D'Arma.nd  V  Sheriff,  21  La. 
Ann.  198. 

Maryland. —  Merrick  v.  Bradley,  19  Md.  50. 
Massachusetts. —  Scudder  V.  Bradbury,  106 
Mass.  422. 

Michigan. —  Perkins  v.  Dacon,  13  Mich.  81, 
holding,  however,  that  it  is  a  question  of  in- 
tent. 

Missouri. —  Sigerson  v.  Harker,  15  Mo.  101. 

Neii:  York. —  McCready  v.  Wright,  5  Duer 
571;  Stanton  v.  Small,  3  Sandf.  230. 

South  Carolina. —  Frazer  r.  Hilliard,  2 
Strobh.  309. 

England. —  Young  v.  Lambert,  L.  R.  3  P.  C. 
142,  39  L.  J.  P.  C.  21,  22  L.  T.  Rep.  N.  S. 
199,  6  Moore  P.  C.  N.  S.  406,  18  miy.  Rep. 
497.  16  Eng.  Reprint  779 ;  Salter  v.  Woollams, 
10  L.  J.  C.  P.  145,  2  M.  &  G.  650,  3  Scott 
N.  R.  59,  40  E.  C.  L.  789. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  382. 

Acceptance  of  order. —  In  a  few  cases  the 
courts  have  laid  stress  on  the  fact  that  the 
order  had  been  accepted,  Merrick  v.  Bradley, 
19  Md.  50;  Stanton  Small,  3  Sandf.  (K  Y.I 
230;  Young  r.  Lambert,  L.  R.  3  P.  C.  142, 
39  L.  J.  P.  C.  21,  22  L.  T.  Rep.  N.  S.  499, 
6  Moore  P.  C.  N.  S.  406,  18  Wkly.  Rep.  497, 
16  Eng.  Reprint  779.  And  it  has  also  been 
held  that  there  must  be  a  presentment  of  the 
order  and  an  agreement  of  the  person  in 
possession  to  hold  the  goods  thereafter  as 
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bailee  of  the  buyer.  Edwards  v.  Meadows,  71 
Ala.  42.  And  see  In  re  Clifford,  5  Fed.  Cas. 
No.  2,893,  2  Sawy.  428. 

Identification  of  goods.— In  D'Armand  v. 
Sheriff,  21  La.  Ann.  198,  it  was  said  that  to 
constitute  a  delivery  the  order  must  identify 
the  goods.  But  in  Frazer  v.  Hilliard,  2 
Strobh.  (S.  C.)  309,  it  was  held  that  a  par- 
ticular description  by  numbers  and  marks  is 
not  necessary,  if  the  particular  parcel  in- 
tended is  otherwise  well  known. 

Property  not  in  possession. —  If  the  prop- 
ertj  alleged  to  be  in  the  possession  of  a  third 
person  is  not  actually  in  his  possession  an 
ord'er  for  delivery  to  the  buyer  is  not  a  de- 
liverv  of  the  property.  Cofield  v.  Clark,  2 
Colo."^  101. 

Goods  in  bond. —  Goods  in  a  United  States 
bonded  Avareliouse,  on  which  the  duties  have 
not  been  paid,  are  not  subject  to  the  order 
of  the  owner,  and  an  order  by  the  owner  for 
delivery  to  the  buyer,  even  though  presented 
to  and  accepted  by  the  warehouseman,  will 
not  be  good  as  a  symbolical  delivery.  In  re 
Clifford,  5  Fed.  Cas.  No.  2,893,  2  Sawy.  428. 

Time  of  delivery. —  In  the  case  of  a  sale 
of  flour,  to  be  delivered  on  a  certain  day,  the 
delivery  of  an  order  on  a  barge,  in  which  the 
flour  is,  is  not  a  delivery  according  to  the 
contract,  where  the  flour  is  not  actually  de- 
livered upon  the  order.  Suydam  v.  Clark,  2 
Sandf.  (N.  Y.)  133. 

8.  Alabama. — Allen  v.  Maury,  66  Ala.  10. 

California. —  Horr  v.  Barker,  8  Cal.  609. 

Georgia. —  Rawls  v.  Saulsbury,  66  Ga.  394. 

/Z/mois.— McPherson  v.  Gale,  40  111.  368. 

lotva. —  Adams  v.  Foley,  4  Iowa  44. 

Kentucky. —  Newcomb  v.  Cabell,  10  Bush 
460. 

Louisiana. —  Nusbaum  v.  Marks,  20  La. 
Ann.  379;  Meeker  v.  Vredenburg,  15  La.  Ann. 
438.  But  see  Gragard's  Succession,  106  La. 
298,  30  So.  885. 

New  Yorfc.— Whitloek  v.  Hav,  58  N.  Y. 
484;  Havden  v.  De  Mets,  34  N.  Y.  Super. 
Ct.  344  '[affirmed  in  53  N.  Y.  426].  Corn- 
pare  Horst  V.  Montauk  Brewing  Co.,  1J8 
N.  Y.  App.  Div.  300,  103  K  Y.  Suppl.  381; 
Wilkes  r.  Ferris,  5  Johns.  335,  4  Am.  Dec. 
364. 

Ohio. —  Toledo  Second  National  Bank  v. 
Walbridge,  19  Ohio  St.  419,  2  Am.  Dec.  419. 

Virginia. —  Pleasants  v.  Pendleton,  6  Rand. 
473,  18  Am.  Dec.  726. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  383. 

Receipt  must  represent  specific  goods. —  It 
has  been  held  that  if  the  warehouse  receipt 
does  net  represent  specific  goods,  but  inde- 
terminate goods,  such  as  bales  of  cotton,  to 
be  taken  indiscriminately  from  cotton  on  hand 
at  the  date  of  the  receipt,  the  delivery  o? 
the  receipt  is  not  a  deliverv  of  the  goods. 
Gragard's  Succession,  106  La.^298,  30  So.  885. 
And  see  also  Pleasants  v.  Pendleton,  6  Rand. 
(Va.)  473,  18  Am.  Dec.  726,  where  stress 
was  laid  on  the  fact  that  the  warehouse  re- 
ceipt identified  the  goods. 
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lading/  bill  of  sale/"  or  other  documents  indicative  of  ownership,"  such  as  an 
invoice  of  the  goods  with  an  assignment  of  the  goods  indorsed  upon  it/^  a  weigher's 
certificate/^  or  a  ginner's  receipt  for  cotton."  So  it  has  been  held  that  the  delivery 
of  a  part  of  the  goods  will  operate  as  a  delivery  of  the  whole  if  such  is  the  intent 
of  the  parties;  but  in  the/ absence  of  anything  to  show  that  such  was  the  intent  a 
delivery  of  a  part  will  not  be  so  regarded.^*'  The  mere  taking  away  of  an  inconsider- 
able portion  as  a  sample  is  of  course  not  even  a  symbolical  delivery/^  although  by 
agreement  of  the  parties  the  delivery  of  a  sample  may  be  a  complete  delivery/^ 
n.  Evidenee.^^  In  a  contract  for  the  sale  of  property,  the  presumption  is 
that  the  seller  has  the  property  on  hand  and  ready  to  deliver,  in  the  absence  of 


Goods  must  be  free  from  lien. —  To  render 

delivery  of  a  warehouse  receipt  a  good  de- 
livery it  must  appear  that  the  receipt  is 
genuine  and  that  the  goods  are  free  from 
charges.    McPhersun  v.  Hall,  44  111.  264. 

Custom-house  permit. — A  tender,  by  the 
seller  of  goods,  of  an  unindorsed  custom-house 
permit,  authorizing  a  delivery  of  the  goods 
by  the  warehouseman,  is  a  sufficient  offer  of 
delivery  of  the  goods,  it  appearing  that  the 
permit  was  sufficient,  if  indorsed  by  the  ven- 
dor, to  enable  the  buver  to  take  possession. 
Dunham  v.  Pettee,  1  Daly  (N.  Y.)  112. 

9.  Jones-Pope  Produce  Co.  v.  Breedlove, 
(Ark.  1904)  83  S.  W.  924;  Prince  v.  Boston, 
etc.,  R.  Corp.,  101  Mass.  542,  100  Am.  Dec. 
129;  Audenried  v.  Randall,  2  Fed.  Cas.  No. 
644,  3  Cliff.  99;  Sanders  v.  Maclean,  11 
Q.  B.  D.  327,  5  Aspin.  160,  52  L.  J.  Q.  B. 
481,  49  L.  T.  Rep.  K  S.  462,  31  Wklv.  Rep. 
698;  Re  Salomon,  8  Aspin.  599,  81  L.  T.  Rep. 
N.  S.  325. 

Intent  of  parties. —  The  effect  of  a  delivery 
of  a  bill  of  lading  depends,  however,  on  the 
intent  of  the  parties.  Bonner  v.  Marsh,  10 
Sm.  &  M.  (Miss.)  376,  48  Am.  Dec.  754. 

10.  Arkansas  —  Cocke  v.  Chapman,  7  Ark. 
197,  44  Am.  Dec.  536. 

South  Carolina. —  Southworth  v.  Sebring,  2 
Hill  587. 

Texas. —  Floese  i'.  Wiedner,  77  Tex.  311,  14 
S.  W.  132. 

United  States.— Cr3i\)0  v.  Kelly,  16  Wall. 
610.  21  L.  ed.  430;  Gibson  v.  Stevens,  8  How. 
384,  12  L.  ed.  1123. 

England.—  Atkinson  v.  Maling,  2  T.  R.  462, 
1  Rev.  Rep.  524,  100  Eng.  Reprint  249,  grand 
bill  of  sale  of  ship. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  384. 

Where  there  is  nothing  to  prevent  actual 
delivery  it  has  been  held  that  the  delivery 
of  a  bill  of  sale  is  not  effectual  as  a  sym- 
bolical delivery.  Burge  v.  Cone,  6  Allen 
(Mass.)  412. 

Cattle  roaming  at  large. —  The  delivery  of 
a  "  written  descriptive  bill  of  sale  "  of  cattle 
roaming  at  large,  together  with  a  delivery  of 
the  branding  iron,  is  not  a  delivery  of  the 
cattle.  Walden  v.  Murdock,  23  Cal.  540,  83 
Am.  Dec.  185. 

11.  Pierce  v.  Gibson,  2  Ind.  408;  Smoot  V. 
Baldwin,  1  Mart.  N.  S.  (La.)  528;  Whipple 
r.  Thayer,  16  Pick.  (Mass.)  25,  26  Am.  Dec. 
626;  Wilkes  v.  Ferris,  5  Johns.  (N.  Y.)  335, 
4  Am.  Dec.  364. 

Recording  instrument. — ^Where  a  negotiable 
note  contained  a  statement  that  a  piano  was 


given  as  collateral  security  for  its  payment, 
joined  with  a  power  of  sale;  but  no  convey- 
ance of  a  piano  was  expressed,  nor  was  there 
any  defeasance  providing  for  reversion  of  the 
title  to  the  maker  of  the  note  the  recording 
of  the  note  did  not  amount  to  a  constructive 
delivery  of  the  piano.  Harding  v.  Eldridge, 
186  Mass.  39,  71  N.  E.  115. 

Policy  of  insurance.— The  transfer  of  9. 
policy  of  insurance  does  not  show  a  delivery 
of  the  property  covered  thereby  in  the  ab- 
sence of  any  other  act  indicating  an  intent 
to  deliver.  McC'loskey  r.  Alabama  Cent. 
Bank,  16  La.  Ann.  284. 

12.  Gardner  v.  Howland,  2  Pick.  (Mass.) 
599. 

13.  Glasgow  V.  Nicholson,  25  Mo.  29. 

14.  Waller  v.  Parker,  5  Coldw.  (Tenn.) 
476. 

15.  Kohl  V.  Lindley,  39  111.  195,  89  Am. 
Dec.  294;  Boynton  v.  Veazie,  24  Me.  286; 
Shurtleir  v.  Willard,  19  Pick.  (Mass.)  202; 
Parks  V.  Hall,  2  Pick.  (Mass.)  206. 

Property  at  different  places. —  In  Williams 
V.  Moore,  5  N.  H.  235,  it  was  held  that  where 
the  property  was  in  different  places  a  de- 
livery of  the  part  at  one  place  did  not  amount 
to  a  delivery  of  the  whole.  But  in  ShurtlelT 
V.  Willard,  19  Pick.  (Mass.)  202,  this  was 
considered  a  sufficient  delivery  of  the  whole 
if  the  parties  so  intended  it. 

16.  Durnford  v.  Brooks,  3  Mart.  (La.) 
222. 

17.  Dierson  v.  Petersmeyer,  109  Iowa  233, 
80  N.  W.  389;  Carver  V.  Lane,  4  E.  D.  Smith 
(N.  Y.)  168. 

18.  Midland  El.  Co.  v.  Cleary,  56  Mo.  App. 
268. 

19.  Evidence  held  sufficient  to  show  deliv- 
ery.—  The  evidence  was  considered  sufficient 
to  show  a  delivery  in  the  following  cases: 
De  Laval  Dairy  Supply  Co.  V.  Stoadman.  6 
Cal.  App.  651,'  92  Pac.  877;  Helfrich  Saw. 
etc..  Mill  Co.  r.  Everly,  32  S.  W.  750.  17  Kv. 
L.  Rep.  795;  Whittle  r.  Phelps.  181  :\Iass. 
317,  63  N.  E.  907;  Berthold  r.  St.  Louis 
Electric  Constr.  Co.,  165  Mo.  280,  65  S.  W. 
784;  Kroder  v.  Siegel  Hardware  Co..  113 
N.  Y.  Suppl.  575;  Sidney  School  Furniture 
Co.  V.  Warsaw  School-Dist.,  122  Pa.  St.  404. 
15  Atl.  881,  9  Am.  St.  Rep.  124:  North  Pac. 
Lumber  Co.  v.  Carroll.  48  Wash.  163.  93  Pac. 
212.  In  the  following  cases  the  evidence  was 
considered  iiisufficient:  Small  r.  Paulk.  96 
Ga.  781,  22  S.  E.  336:  Carpenter  r.  Butter- 
field,  34  Mich.  97;  Puritan  Mfg.  Co.  r.  Toti. 
(N.    M.    1908)    94   Pac.    1022:    Callman  r. 
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evidence  to  the  contrary .^^  While  there  is  a  presumption  that  goods  charged 
on  the  seller's  books  were  dehvered,  such  presumption  is  disputable/^  and  in  accord- 
ance with  general  rules  the  burden  is  on  the  party  alleging  delivery  to  prove  it.^^ 
The  fact  of  delivery  may  be  proved  by  direct  testimony/^  such  as  the  testimony 
of  the  person  who  shipped  or  delivered  the  goods.^^  Yet  direct  testimony  is 
not  essential,^®  and  delivery  may  be  shown  by  circumstances,^'  as  that  the  goods 
were  seen  in  the  buyer's  possession,^^  Admission  by  the  buyer  of  the  correctness 
of  an  account  for  goods  is  proof  of  delivery.^^  Evidence  as  to  former  deliveries 
is  admissible  to  show  that  a  delivery  was  intended  by  the  acts  of  the  parties.^^ 
A  bill  of  lading  is  admissible  to  show  delivery  by  carrier.-"^^  Where  an  order  for 
goods  was  given,  the  fact  that  the  order  was  taken  up  does  not  conclusively  show 
delivery  .^^ 

o.  Questions  For  Jury.  Whether  the  parties  intended  that  the  acts  should 
constitute  a  delivery  is  for  the  jury,^^  and  so  too  is  the  ultimate  fact  whether  there 
has  been  a  performance  of  the  contract  by  delivery.^* 

9.  Quantity  Delivered  —  a.  When  Quantity  Is  Definitely  Fixed  —  (i)  Defi- 
ciency IN  Quantity  Delivered.    Generally  a  specification  of  quantity 


Bruckenfeld,  108  N.  Y.  Suppl.  1070;  Brinn 
■V.  Cohen,  107  N.  Y.  Suppl.  37. 

20.  Brown  t\  Trinidad  Asphalt  Mfg.  Co., 
210  Mo.  260,  109  S.  W.  22. 

21.  Clarke  v.  Magruder,  2  Harr.  &  J.  (Md.) 
77. 

Identification  of  articles. —  The  testimony 
of  a  witness  that  he  knew  of  the  delivery 
of  a  part  of  the  articles  charged  to  defendant, 
and  another  part  to  defendant's  overseer, 
without  any  evidence  as  to  the  particular 
articles,  or  their  value,  is  not  sufficient  to 
justify  a  judgment  for  plaintiff  for  any 
amount.    Higgs  v.  Shehee,  4  Fla.  382. 

22.  Hill  i.  Nichols,  50  Ala.  336;  Ingraham 
V.  Whitmore,  75  111.  24. 

23.  Greenleaf  v.  Hamilton,  94  Me.  118,  46 
Atl.  798. 

24.  Price  v.  Kohn  99  111.  App.  115;  Rosen- 
thal V.  Miller,  79  Iowa  130,  44  K  W.  245; 
Bozzoni  V.  Woodward,  10  N.  Y.  Suppl.  644. 

25.  Hoguet  V.  Mommer,  78  Hun  (N.  Y.) 
459,  29  N.  Y.  Suppl.  146. 

26.  Lance  v.  Pearce,  101  Ind.  595,  1  N.  E. 
184. 

27.  Greenleaf  v.  Hamilton,  94  Me.  118,  46 
Atl.  798;  Carpenter  v.  Tucker,  98  N.  C.  316, 
3  S.  E.  831. 

Goods  to  be  manufactured. — Where  the 
buyer's  right  to  recover  was  defeated  if  the 
goods  were,  in  law,  delivered  on  complete 
manufacture,  although  remaining  in  defend- 
ant's factory,  evidence  that  the  goods  were  to 
be  retained  by  defendant  at  his  own  risk  till 
they  were  actually  delivered  on  plaintiff's 
orders  Avas  admissible.  Guild  v.  Huwer,  1 
Misc.  (N.  Y.)  432,  21  N.  Y.  Suppl.  429. 

28.  Stern  i;.  Frommer,  10  Misc.  (N.  Y.) 
219,  30  N.  Y.  Suppl.  1067.  But  see  Williams 
V.  Allen,  10  Humphr.  (Tenn.)  337,  51  Am, 
Dec.  709,  holding  that  a  mere  assumption  of 
ownership  or  control  by  the  purchaser  will 
not  be  sufficient  evidence  of  a  delivery.  At 
most  it  affords  merely  a  presumption  of  de- 
livery, which  may  be  repelled  by  evidence 
showing  that  the  title  remained  in  the 
vendor. 

29.  Phillips  V.  Purington,  15  Me.  425 ;  New 
[V.  B,  8,  n] 


York  Ice  Co.  v.  Parker,  21  How".  Pr.  (N.  Y.) 
302. 

30.  Gray  r.  Gannon,  6  Thomps.  &  C.  (N.  Y.) 
245. 

31.  Putnam  v.  Tillotson,  13  Mete.  (Mass.) 
517. 

Conclusiveness. —  The  recital  of  delivery  in 
a  bill  of  sale  is  not  conclusive.  Marsh  i\ 
MoPherson,  105  U.  S.  709,  26  L.  ed.  1139. 

32.  McClure  v.  Byrd,  2  Overt.  (Tenn.)  21. 

33.  Clark  v.  Shannon,  etc.,  Co.,  117  Iowa 
645,  91  N.  W.  923;  Pratt  v.  Chase,  40  Me. 
269;  Gibbons  V.  Robinson,  63  Mich.  146,  29 
N.  W.  533;  Perkins  v.  Dacon,  13  Mich.  81; 
Smith  V.  Lynes,  5  N.  Y.  41  [reversing  3 
Sandf.  203]. 

34.  Alabama. —  Thomas  v.  Degraflfenreid, 
17  Ala.  602. 

California. —  Smith  v.  Friend,  15  Cal.  124. 

Illinois.—-  Wood  v.  Roach,  52  111.  App.  388. 

Iowa. —  Clark  v.  Shannon,  etc.,  Co.,  117 
Iowa  645,  91  N.  W.  923. 

Maine. —  Greenleaf  v.  Hamilton,  94  Me. 
118,  46  Atl.  798. 

Maryland.^  Byer  v.  Etnyre,  2  Gill  150,  41 
Am.  Dec.  410. 

Massachusetts. —  Wilson  d.  Russell,  136 
Mass.  211;  Weld  v.  Came,  98  Mass.  152; 
Hardy  v.  Potter,  10  Gray  89. 

Michigan. —  Gibbons  v.  Robinson,  63  Mich. 
146,  29  N.  W.  533;  Perkins  v.  Dacon,  13 
Mich.  81. 

Missouri. — Harrigan  v.  Welch,  49  Mo.  App. 
496 ;  Houghtaling  v.  Ball,  19  Mo.  84,  59  Am. 
Dec.  331. 

North  Dakota. —  Reeves  v.  Bruening,  13 
N.  D.  157,  100  N.  W.  241. 

Oregon. —  Southwell  i'.  Beezley,  5  Greg. 
143. 

Pennsylvania. —  Goss  Printing  Press  Co.  v. 
Jordan,  171  Pa.  St.  474,  32  Atl.  1031. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  493. 

Symbolical  delivery. — A  symbolical  or  con- 
structive delivery  is  a  mixed  question  of 
law  and  fact,  and  entitles  either  party  to 
ask  instructions  of  the  court  as  to  the  legal 
effect  of  any  particular  circumstance  which 
may  be  offered  to  the  jury,  and  from  which 
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in  a  contract  of  sale  will  be  regarded  as  material."^^  The  full  quantity  con- 
tracted for  must  be  delivered  at  the  time  and  place  specified  to  constitute  a 
sufficient  delivery,^®  and  the  buyer  is  in  general  not  obliged  to  accept  or  pay 
for  a  less  qua,ntity,^^  the  failure  of  the  seller  to  deliver  the  quantity  specified 
constituting  a  total  breach  Of  the  contract.^^  But  under  the  terms  of  the  contract 
delivery  of  all  at  one  time  may  not  be  contemplated,  and  in  such  case  the  buyer 
cannot  refuse  a  partial  delivery  if  it  is  made  in  time.-'*^  If,  however,  in  the  case 
of  a  deficient  delivery  the  buyer  retains  the  portion  delivered  he  is  liable  for  the 
part  so  accepted  and  retained/^    Some  courts  deny  the  seller's  right  to  recover 


the  delivery  is  to  be  deduced.  Atwell  v. 
Miller,  6  Md.  10,  61  Am.  Dec.  294. 

35.  Norrington  v.  Wright,  115  U.  S.  188, 

6  S.  Ct.  12,  29  L.  ed.  366;  Brawley  i\  U.  S., 
96  U.  S.  168,  24  L.  ed.  622;  Pittsburgh 
Plate  Glass  Co.  v.  Kerlin  Bros.  Co.,  112  Fed. 
414,  58  C.  C.  A.  648;  U.  S.  V.  Pine  River 
Logging,  etc.,  Co.,  89  Fed.  907,  32  C.  C.  A. 
406. 

36.  California. —  Dabovich  v.  Emeric,  12 
Cal.  171. 

Massachusetts. —  See  Wheeler  v.  Parks,  15 
Gray  527,  where  there  was  a  sale  of  both 
real  and  personal  property  and  a  delivery 
of  the  personalty  only. 

Michigan. —  Scully  v.  Detroit  Iron  Furnace 
Co.,  132  Mich.  333,  93  N.  W.  885. 

New  York. —  Mount  v.  Lyon,  49  N.  Y.  552 ; 
Kein  v.  Tupper,  42  How.  Pr.  437;  Davenport 
v.  Wheeler,  7  Cow.  231. 

Pennsylvania. —  Rochester,  etc..  Oil  Co.  v. 
Hughey,  56  Pa.  St.  322. 

Vermont. —  Blish  v.  Granger,  6  Vt.  340. 

United  States. —  Pittsburgh  Plate  Glass  Co. 
r.  Kerlin  Bros.  Co.,  122  Fed.  414,  58  C.  C.  A. 
648. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  387. 

Proportionate  quantity. — ^Where  a  contract 
for  the  sale  of  two  thousand  tons  of  ice  pro- 
vided that  in  case  of  the  seller's  inability  "  to 
lay  up  a  full  supply  of  ice,"  he  was  only 
bound  to  deliver  such  portion  of  the  amount 
contracted  for  "  as  the  quantity  of  ice  laid 
up  be  to  their  full  supply,"  the  words  "  full 
supply  •■'  applied  to  the  capacity  of  the  seller's 
icehouses,  and  therefore,  under  the  contract, 
he  was  only  bound  to  deliver  the  propor- 
tionate amount  which  by  the  exercise  of  rea- 
sonable diligence  he  was  able  to  lay  up. 
Kemp  V.  Knickerbocker  Ice  Co.,  69  N.  Y.  45. 

37.  California. —  Polhemus  v.  Heiman,  45 
Cal.  573;  Dabovich  v.  Emeric,  12  Cal.  171. 

Connecticut. —  Downs  v.  Marsh,  29  Conn. 
409;  Wright  V.  Barnes,  14  Conn.  518. 

Illinois. — 'Rockford,  etc.,  R.  Co.  v.  Lent,  63 
111.  288. 

Indiana. —  Smith  v.  Lewis,  40  Ind.  98; 
Coates  V.  Huffine,  13  Ind.  App.  182,  41  N.  E. 
405. 

Maryland. —  Salmon  v.  Boykin,  66  Md.  541, 

7  Atl.  701. 

Missouri. — ^Murphy  v.  St.  Louis,  8  Mo.  App. 
483. 

Ncio  Hampshire. —  Hale  r.  Taylor,  45  TST.  H. 
405.  ^ 

New  Jersey. —  Price  r.  Engelke,  68  N.  J.  L. 
567  ,  53  Atl.  698. 

New  Yorfc.— Brown  v.  Norton,   50  Hun 


248,  2  N.  Y.  Suppl.  869;  Hill  v  Heller,  27 
Hun  416;  American  Water- Works  Co.  V. 
V^enner,  18  N.  Y.  Suppl.  379. 

Pennsylvania. —  Roberts  v.  Beatty,  2  Penr. 
&  W.  63,  21  Am.  Dec.  410. 

South  Carolina. —  Pratt  v.  Frasier,  72  S.  C. 
368,  51  S.  E.  983. 

West  Virginia. —  Greenbrier  Lumber  Co.  V. 
Ward,  36  W.  Va.  573,  15  S.  E.  89. 

Wisconsin. —  Newell  v.  New  Holstein  Can- 
ning Co.,  119  Wis.  635,  97  N.  W.  487. 

United  States. —  Kalamazoo  Corset  Co.  v. 
Simon,  129  Fed.  144  [affirmed  in  129  Fed. 
1005] ;  Havemeyer  v.  Wright,  5  Fed.  773. 

England.— Reuter  v.  Sala,  4  C.  P.  D.  239, 
48  L.  J.  C.  P.  492,  40  L.  T.  Rep.  N.  S.  476, 
27  Wkly.  Rep.  631;  Borrowman  v.  Drayton, 
2  Ex.  D.  15,  3  Aspin.  303,  46  L.  J.  Exch.  273, 
35  L.  T.  Rep.  N.  S.  727,  25  Wkly.  Rep.  194. 

Canada. —  McPhail  v.  Clements,  1  Manitoba 
165. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  387. 

Damage  to  part  of  goods. —  Where  the  de- 
fective delivery  is  due  to  the  fact  that  a  part 
of  the  goods  are  damaged  the  buyer  is  not 
obliged  to  accept  the  undamaged  portion 
(Keeler  v.  Vandervere,  5  Lans.  (N.  Y.)  313), 
but  may  do  so  if  he  so  desires  (Havemeyer  v. 
Cunningham,  35  Barb.  (N.  Y.)  515,  22  How. 
Pr.  87). 

Purchase  by  bill  of  lading. — Where  the 
buyer  agrees  to  take  the  goods  as  per  bill  of 
lading  he  cannot  refuse  to  accept  because  of 
a  deficiency  in  quantity.  Hudon  Cotton  Co. 
V.  Canada  Shipping  Co.,  13  Can.  Sup.  Ct.  401. 

Amount  arriving  deliverable. —  Under  a 
sale  of  a  specific  quantit}^,  the  buyer  to  take 
what  arrives  deliverable,  the  buyer  cannot  re- 
fuse to  accept  a  deficient  delivery,  if  it  is 
what  arrived  deliverable.  Arbuthnot  V. 
Streckeisen,  35  L.  J.  C.  P.  305. 

38.  Dabovich  v.  Emeric,  12  Cal.  171. 

39.  Brandt  v.  Lawrence,  46  L.  J.  Q.  B. 
237,  1  Q.  B.  D.  344,  24  Wkly.  Rep.  749.  And 
see  Leidemann  v.  Gray,  3  Jur.  N,  S.  219,  26 
L.  J.  Exch.  162,  5  Wkly.  Rep.  294. 

40.  Alabama. — Gibbonv  f.  Wayne,  141  Ala. 
300,  37  So.  436;  Watson  v.  Kirby,  112  Ala. 
436,  20  So.  624;  Raisin  Fertilizer *Co.  r.  J.  J. 
Barrow,  Jr.,  Co.,  97  Ala.  604,  12  So.  388. 

California. — Ontario  Deciduous  Fruit  Grow- 
ers' Assoc.  r.  Cutting  Fruit  Packing  Co..  134 
Cal.  21,  66  Pac.  28,^86  Am.  St.  Hep.  231.  53 
L.  R.  A.  681 :  Willamette  Steam  :\rilh  Lum- 
bering, etc.,  Co.  r.  Union  Lumber,  etc..  Co.,  94 
Cal.  156,  29  Pae.  773;  Polhemus  r.  Heiman, 
45  Cal.  573;  Cole  v.  Swanston,  1  Cal.  51.  52 
Am.  Dec.  288. 
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on  a  partial  delivery.  Thus  in  New  York  the  rule  has  been  adopted  that  on  a 
partial  delivery  the  buyer  is  not  liable  for  the  part  delivered  in  the  absence  of  any 
waiver  of  full  compliance. The  rule  has,  however,  been  modified  and  the  seller 
allowed  to  recover  in  cases  where  the  buyer  by  his  conduct  has  waived  a  full 
delivery.^^  The  New  York  rule  has  been  followed  in  some  other  jurisdictions.^^ 
{11^  Excessive  Quantity  Delivered.  So  too  a  delivery  in  excess  of 
the  quantity  contracted  for  is  not  a  proper  delivery,^*  and  although  the  buyer 


Connecticut. —  Downs  v.  Marsh,  29  Conn. 
409. 

Delaivare. —  Heidelbaugh  v.  Cranston,  4 
Pennew.  464,  56  Atl.  367 ;  Shimp  v.  Siedel,  6 
Houst.  421. 

Illinois. —  Defenbaugh  v.  Weaver,  87  111. 
132;  Richards  v.  Shaw,  67  111.  222;  Evans  v. 
Chicago,  etc.,  R.  Co.,  26  111.  189. 

Indiana. —  Epperly  r.  Bailey,  3  Ind.  72. 

loioa. —  Jemmison  r.  Gray,  29  Iowa  537. 

Kansas. —  Southwestern  Stage  Co.  v.  Peek, 
17  Kan.  271,  but  in  this  case  the  failure  to 
deliver  was  due  to  the  buyer's  refusal  to  pay 
for  a  portion  already  delivered. 

Louisiana. —  Seghers  v.  New  Orleans  Imp., 
etc.,  Co.,  1  Rob.  239. 

Massachusetts. —  Bowker  v.  Hoyt,  18  Pick. 
555. 

Michigan. —  Gage  v.  Meyers,  59  Mich.  300, 
26  N.  W.  522;  Wilson  v.  Wagar,  26  Mich. 
452 ;  Clark  v.  Moore,  3  Mich.  55. 

Minnesota. —  Mead  r.  Rat  Portage  Lumber 
Co.,  93  Minn.  343,  101  N.  W.  299;  Churchill 
V.  Holton,  38  Minn.  519,  38  N.  W.  611;  Rob- 
son  V.  Bolm,  22  Minn.  410. 

Missouri. —  Rickey  i\  Zeppenfeldt,  64  Mo. 
277.  And  see  Briggs  v.  Morgan,  104  Mo.  App. 
62,  78  S.  W.  295,  holding  that  the  recovery  is 
not  under  the  contract  but  for  the  reasonable 
value  only. 

Nevada. —  Kennedy  v.  Schwartz,  13  Ney. 
229. 

New  Hampshire. —  Flanders  v.  Putney,  58 
N.  H.  358. 

Pennsvlmnia. —  Roberts  V.  Beatty,  2  Penr. 
&  W.  63^  21  Am.  Dec.  410. 

Texas. —  Day  V.  Cross,  59  Tex.  595. 

^Visconsin. —  Vaughan  v.  Howe.  20  Wis. 
497. 

United  mates.—  Pittsburgh  Plate  Glass  Co. 
n  Kerlin  Bros.  Co.,  122  Fed.  414,  58  C.  C.  A. 
648. 

England. —  Shipton  v.  Casson,  5  B.  &  C. 
378,  8  D.  &  R.  130,  4  L.  J.  K.  B.  0.  S.  199, 
11  E.  C.  L.  505;  Morgan  v.  Gath,  3  H.  &  C. 
748,  11  Jur  K  S.  654,  34  L.  J.  Exch.  165.  11 
L.  T.  Rep.  N  S.  96,  13  Wkly.  Rep  756.  See 
also  Devaux  v  Conollv,  8  C.  B.  640,  19  L.  J. 
C.  P.  71,  65  E.  C.  L.  640. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  388. 

41.  Catlin  r.  Tobias,  26  N.  Y.  217,  84  Am. 
Dec.  183;  Timmons  r.  Nelson,  66  Barb. 
(N.  Y.)  594;  Shipwav  v.  Rofrano,  28  Misc. 
(N.  Y.)  230,  58  N.  Y.'Suppl.  1111;  Levene  v. 
Rabitte,  2  N  Y.  Suppl.  389;  Paige  v.  Ott,  5 
Den.  (N.  Y.)  406;  Mead  v.  Degolyer,  16 
Wend.  fN.  Y.I  632;  Champlin  v.  Rowley,  13 
Wend.  (N.  Y.)  258  [affirmed  in  18  Wend. 
187]. 

42.  Avery  r.  Willson,  81  N.  Y.  341,  37 
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Am.  Rep.  503.  And  see  Brady  v.  Cassidy,  145 
N.  Y.  171,  39  N.  E.  814:  Silberman  v.  Fretz, 
12  N.  Y.  App.  Div.  328,  42  N.  Y.  Suppl.  559. 
See  also  Norrington  v.  Cook,  2  Thomps.  &  C. 
(N.  Y.)  423  [affirmed  in  59  N.  Y.  655]; 
O'Neill  V.  Crotty,  16  Daly  (N.  Y.)  474,  12 
N.  Y.  Suppl.  280;  Eagle  Square  Mfg.  Co.  v. 
Andrew,  11  N.  Y.  Suppl.  234.  So  too  if  de- 
livery is  to  be  in  instalments  payment  to  be 
made  for  each  instalment,  the  seller  may  re- 
cover for  instalment  delivered,  although  full 
delivery  is  not  made.  Pei  Lee  v  Beebe,  13 
Hun  (N.  Y.)  89. 

43.  Haslack  v.  Mayers,  26  N.  J.  L.  284; 
Russell  V.  Stewart,  64  N.  C.  487;  Dula  v. 
Cowles,  47  N.  C.  454,  52  N.  C.  290,  75  Am. 
Dec.  463;  W^itherow  v.  Witherow,  16  Ohio 
238.  But  see  Bletsch  r.  Robinson,  4  Ohio 
Dec.  (Reprint)  504,  2  Clev.  L.  Rep.  282. 

44.  Indiana. —  Houston  r.  Miner,  5  Blaekf. 
89. 

Massachusetts.— liommel  r.  Wingate,  103 
Mass.  327. 

Michigan. —  Larkin  r.  Mitchell,  etc..  Lum- 
ber Co.,  42  Mich.  296,  3  N.  W.  904. 

Missouri. —  Landesman  v.  Gumersell,  16  Mo. 
App.  459. 

New  York. —  Winterbotham  v.  Paine,  53 
N.  Y.  Super.  Ct.  186;  Downer  v.  Thompson, 
2  Hill  137  [reversed  on  other  grounds  in  6 
Hill  208]. 

Pennsylvania. —  Stevenson  v.  Burgin,  49  Pa. 
St.  36. 

England. —  Cunliflfe  f.  Harrison,  6  Exch. 
903,  20  L.  J.  Exch.  325:  Hart  v.  Mills,  15 
L.  J.  Exch.  200,  15  M.  &  W.  85;  Dixon  v. 
Fletcher,  3  M.  &  W.  146. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  387. 

Time  of  shipment. — Where,  in  accordance 
with  a  contract,  a  seller  delivers  a  number  of 
bags  of  peanuts  to  a  carrier  under  the  con- 
tract for  shipment  on  the  date  fixed,  the  fact 
that  two  days  later  he  placed  a  number  of 
other  bags  in  the  car.  with  the  station  agent's 
consent,  and  the  bill  of  lading  was  changed 
so  as  to  include  the  latter  bags,  such  trans- 
action in  no  way  delaying  shipment,  will  not 
prevent  recovery  for  the  original  number  of 
iDags,  since  such  transaction  did  not  work  any 
damage  to  the  buyer.  Bowers  v.  J.  B.  Wortli 
Co.,  129  N.  C.  36,'  39  S.  E.  635. 

Offer  to  reduce  excess. — Where  plaintiff 
sold  defendants  ten  thousand  dollars  worth  of 
his  stock  of  goods,  and  .agreed  to  reduce  the 
stock  to  that  sum  by  a  certain  date,  when  the 
transfer  was  to  be  made,  and  an  invoice  taken 
on  the  day  fixed  showed  a  large  excess,  which 
plaintiff  proposed  to  withdraw,  in  order  to 
reduce  the  stock  to  the  sum  agreed,  or  to  sell 
defendants  on  credit,  plaintiff's  failure  to  re- 
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may  if  he  so  elects  retain  the  amount  designated  by  the  contract  and  reject  the 
excess  ^'^  no  obligation  is  imposed  on  him  to  select  the  proper  quantity  out  of  the 
excessive  quantity  delivered  but  he  may  reject  the  whole/^  especially  when  the 
selection  of  the  proper  quantity  would  be  troublesome  and  laborious/^  or  the 
buyer  did  not  have  the  privilege  of  separating  and  receiving  less  than  the  whole 
quantity  shipped.*^  If  he  elects  to  retain  the  whole  quantity  delivered  he  is 
of  course  bound  for  the  excess.''^  Being  entitled  to  reject  the  whole  if  he 
retains  a  part  less  than  the  amount  contracted  for  he  is  liable  only  for  the  part 
retained. 

b.  Quantity  Indefinite  —  (i)  In  General.  If  the  quantity  to  be  dehvered 
is  stated  in  indefinite  terms,  merely  a  maximum  and  a  minimum  limit  being 
fixed,  to  constitute  a  sufficient  delivery  the  seller  must  deliver  at  least  the  quantity 
specified  as  the  minimum  limit,^^  and  within  those  limits  the  buyer  is  bound  to 
accept  the  delivery,^^  but  he  is  not  bound  to  accept  a  delivery  in  excess  of  the 
maximum  limit ;     and  on  the  other  hand  the  seller  is  not  obliged  to  deliver  in 


duce  the  stock  by  the  day  fixed  did  not  re- 
lease defendants  from  the  contract.  Whitla 
V.  Moore,  164  Pa.  St.  451,  30  Atl.  257. 

45.  Pittsburgh  Plate  Glass  Co.  v.  Mac- 
Donald,  182  Mass.  593,  66  N.  E.  415;  Lamb 
V.  Traitel,  12  Misc.  (N.  Y.)  140,  32  N,  Y. 
Suppl.  1075;  Williamson  v.  North  Pacific 
Lumber  Co.,  42  Oreg.  153,  70  Pac.  387,  532; 
Levy  V.  Green,  1  E.  &  E.  969,  5  Jur.  N.  S. 
1245,  28  L.  J.  Q.  B.  319,  7  Wkly.  Rep.  486, 
102  E.  C.  L.  969.  But  see  Morse  v.  Brackett, 
98  Mass.  205;  Ormond  v.  Henderson,  77  Miss. 
34,  24  So.  170. 

46.  Cash  V.  Hinkle,  36  Iowa  623;  Strauss 
V.  National  Parlor  Furniture  Co.,  76  Miss. 
343,  24  So.  703;  Tarling  v.  O'Riorden,  L.  Pv. 
2  Ir.  8;  Re  Keighley,  7  Aspin.  418,  70  L.  T. 
Rep.  N.  S.  155 ;  Rylands  v.  Kreitman,  19 
C.  B.  N.  S.  351,  115  E.  C.  L.  351;  Cunliflfe  v. 
Harrison.  6  Exch.  903,  20  L.  J.  Exch.  325. 
But  see  Davis  v.  Adams,  18  Ala.  264. 

Goods  not  ordered. — Where  the  delivery 
was  deficient  in  quantity  as  to  the  goods 
actually  ordered  but  included  goods  not  or- 
dered which  were  distinguishable  from  the 
others,  the  delivery  was  not  sufficient  to  im- 
pose on  the  buyer  the  obligation  to  accept. 
Levy  V.  Green.  1  E.  &  E.  969,  5  Jur.  N.  S. 
1245,  28  L.  J.  Q.  B.  319,  7  Wkly.  Rep.  486, 
102  E.  C.  L.  969. 

Sale  by  package. —  One  who  orders  a  cer- 
tain number  of  papers  of  needles,  each  to  con- 
tain two  needles,  cannot  refuse  to  accept  such 
papers  because  some  of  them  contain  three 
needles,  no  additional  charge  therefor  being 
made.  Shrimpton  v.  Warmack,  72  Miss. 
208,  16  So.  494. 

47.  Croninger  v.  Crocker,  62  N.  Y.  151; 
Flint  ?;.  Standard  Rope,  etc.,  Co.,  52  N.  Y. 
App.  Div.  459,  65  N.  Y.  Suppl.  238 ;  Hoffman 
V.  King,  58  Wis.  314.  17  N.  W^  136. 

48.  Shrimpton  v.  Brice,  109  Ala.  640,  20 
So.  10. 

49.  Caldwell  r.  Dawson,  4  Mete.  (Ky.) 
121;  Clark  r.  Moore,  3  Mich.  55;  Levino"  r. 
Moore  Co.,  97  N.  Y.  App.  Div.  109,  89  N.  Y. 
Suppl.  573 ;  Hecla  Ii-on  Works  ii.  Milliken,  48 
N.  Y.  App.  Div.  574.  62  N.  Y.  Suppl.  959; 
Randall  v.  National  Ice  Co..  19  N.  Y.  Suppl. 
633  {ajfirmed  in  138  N.  Y.  644,  34  N.  E.  513]  ; 


Duford  V.  Patrick,  15  N.  Y.  Suppl.  285 ;  Good- 
year Rubber  Co.  v.  Foster,  1  Out.  242. 

50.  Hart  v.  Mills,  15  L.  J.  Exch.  200,  15 
M.  &  W.  85. 

51.  Heisel  v.  Volkmann,  55  N.  Y.  App. 
Div.  607,  67  N.  Y.  Suppl.  271;  A.  B.  Far- 
quhar  Co.  v.  New  River  Mineral  Co.,  40  Misc. 
(N.  Y.)  404,  82  N.  Y.  Suppl.  241  {reversed 
on  other  grounds  in  87  N.  Y.  App.  Div.  329, 
84  N.  Y.  Suppl.  802]  ;  Greenbrier  Lumber  Co. 
V.  Ward,  36  W.  Va.  573,  15  S.  E.  89 ;  Stand- 
ard Sugar  Refinery  v.  Castano,  43  Fed.  270 ; 
Leeming  v.  Snaith,  16  Q.  B.  275,  15  Jur.  988, 
20  L.  J.  Q.  B.  164,  71  E.  C.  L.  275 ;  Tamvaco 
V.  Lucas,  1  E.  &  E.  581,  5  Jur.  N.  S.  1258. 
28  L.  J.  Q.  B.  301,  7  Wkly.  Rep.  568,  102 
E.  C.  L.  592. 

Sale  of  animals  by  weight. — A  sale  of 
hogs  "  to  weigli  two  hundred  and  twenty-five 
pounds  and  over "  means  that  the  animals 
must  weigh  at  least  two  hundred  and  twenty- 
five  pounds  each.  Cash  v.  Hinkle,  36  Iowa 
623.  If  the  contract  is  that  the  hogs  shall 
weigh  from  twenty-five  to  one  hundred  pounds 
the  seller  can  deliver  hogs  of  any  weight 
within  those  limits.  Nixon  v.  Nixon,  21  Ohio 
St.  114.  When  the  contract  was  for  the  sale 
of  a  certain  number  of  hogs  "  averaging  three 
hundred  pounds,"  it  was  held  to  limit  only 
the  minimum  average  and  to  be  complied  Avith 
by  a  delivery  of  hogs  averaging  three  hun- 
dred and  twenty  pounds.  Marshall  r.  Piles. 
3  Bush  (Kv.)  249.  And  in  Houston  r.  Yliner, 
5  Blackf.  (Ind.)  89,  it  was  held  that  a  con- 
tract to  sell  a  certain  number  of  hogs  weigh- 
ing on  an  average  one  hundred  and  eighty 
pounds  was  complied  with  by  a  delivery  of 
hogs  weighing  on  an  average  one  hundred  and 
ninety-five  pounds.  See  also  McCormick  v. 
Hamilton,  23  Gratt.  (Va.)  561,  holding  that 
each  animal  should  be  weighed  separately 
where  the  contract  is  for  the  sale  of  two  lum- 
dred  hogs,  "each  to  weigh  not  less  than  180 
pounds." 

52.  Heisel  Volkmann.  55  N.  Y.  App. 
Div.  607,  67  N.  Y.  Suppl.  271. 

53.  Lamb  r.  Traitel,  12  Misc.  (N.  Y.)  140, 
32  N.  Y.  Suppl.  1075;  7?r  Keighlev,  7  Aspin. 
418,  70  L.  T.  Rep.  N.  S.  155:  tamvaco  v. 
Lucas,  1  E.  &  E.  581,  5  .Tur.  N.  S.  731.  28 
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excess  of  such  limit. If  the  sale  is  in  bulk  the  delivery  is  not  insufficient  in  the 
absence  of  fraud  because  the  quantity  does  not  correspond  to  the  estimates.^^ 
And  generally  when  the  quantity  is  indefinite  the  acceptance  of  a  certain  quantity 
does  not  bind  the  buyer  to  accept  more,^^  but  he  is  of  course  bound  for  the  amount 
actually  dehvered  and  accepted."  If  after  sale  of  a  cargo  of  goods,  the  buyer 
accepts  an  offer  to  sell  '^another  cargo"  on  certain  terms,  the  words  "another 
cargo  "  will  be  construed  to  mean  another  cargo  of  the  same  quantity  as  the  former 
one,  and  the  contract  is  not  objectionable  for  failure  to  fix  the  amount  of  the 
goods  to  be  furnished. 

(ii)  About/'  ''More  or  Less.''  If  the  quantity  of  goods  sold  is  specified 
in  the  contract  such  specification  will  be  regarded  as  determinative  and  is  not 
rendered  indefinite  because  qualified  by  the  words  ''about"  or  "more  or  less."  ^® 
The  use  of  such  words  merely  provides  for  such  slight  variations  as  are  neces- 
sarily due  to  accident  or  to  the  inherent  difficulty  of  making  delivery  of  the  exact 
quantity  sold.^*^  While  a  delivery  of  a  quantity  varying  materially  from  the 
quantity  specified  is  not  a  good  dehvery,^^  the  delivery  of  a  quantity  not  varying 
materially  from  that  specified  is  a  good  delivery  which  the  buyer  is  bound  to 


L.  J.  Q.  B.  150,  1  L.  T.  Rep.  N.  S.  161,  102 
E.  C.  L.  581. 

54.  Bloomington  Canning  Co.  v.  Union  Can 
Co.,  94  111.  App.  62.  And  see  Staver  Car- 
riage Co.  V.  Park  Steel  Co.,  104  Fed.  200,  43 
C.  C.  A.  471. 

55.  Jackson  v.  Builders'  Wood  Working 
Co.,  91  Hun  ('N.  Y.)  435,  36  N.  Y.  Suppl. 
227;  Gage  V.  Carpenter,  107  Fed.  886,  47 
C.  C.  A.  39. 

Difference  excessive. —  In  Lamb  r.  Traitel, 
12  Misc.  (N.  Y.)  140,  32  N.  Y.  Suppl.  1075, 
where  a  quantity  of  lithographer's  stone  was 
sold  in  bulk  and  estimated  by  the  seller  to  be 
between  two  and  three  tons,  it  was  held  that 
the  buyer  was  not  bound  to  accept  a  delivery 
of  between  nine  and  ten  tons,  the  difference 
being  excessive. 

56.  Russell  v.  Wisconsin,  etc.,  R.  Co.,  39 
Minn.  145,  39  N.  W.  302. 

57.  Connecticut. — Abbott  V.  Myse,  15  Conn. 
254, 

Michigan. — ■  McColl  r.  Jackson  Iron  Co.,  98 
Mich.  482,  57  N.  W.  578. 

New  York. —  Hecla  Iron  Works  1).  Milliken. 
48  N.  Y.  App.  Div.  574,  65  N.  Y.  Suppl. 
959. 

Wisconsin. —  Mason  v.  H.  Whitbeck  Co.,  35 
Wis.  164. 

United  States. —  Winterport  Granite,  etc., 
Co.  V.  The  Jasper,  30  Fed.  Cas.  No.  17,898, 
Holmes  99. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  191. 

Application  of  doctrine  of  caveat  emptor. — 
One  buying  goods  by  the  specific  quantity  has 
the  right  to  rely  on  the  accuracy  of  the 
seller's  bills  as  to  the  quantity  delivered  and 
the  rule  of  caveat  emptor  does  not  apply. 
Ransom  v.  Masten,  4  N.  Y.  Suppl.  781,  5 
N.  Y.  Suppl.  952. 

58.  Maydwell  v.  Rogers  Lumber  Co.,  159 
Fed.  930,  87  C.  C.  A.  110. 

59.  Sherman  Oil,  etc.,  Co.  v.  Dallas  Oil, 
etc.,  Co.,  (Tex.  Civ.  App.  1903)  77  S.  W. 
961;  Norrington  r.  Wright,  115  U.  S.  188.  6 
S.  Ct.  12,  29^  L.  ed.  366;  Brawley  v.  U.  S.,  96 
U.  S.  168.  24  L.  ed.  622;  Budge  v.  United 
Smelting,  etc.,  Co.,  104  Fed.  498,  43  C.  C.  A. 
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665 ;  U.  S.  V.  Pine  River  Logging,  etc.,  Co.,  89 
Fed.  907,  32  C.  C.  A.  406. 

"Any  less  number  that  may  arrive." — In 

a  contract  of  sale  of  "  115  bales,  containing 
18,440  (or  any  less  number  that  may  arrive) 
East  India  hides  "  shipped  by  a  named  vessel, 
the  words  in  parenthesis  refer  to  the  number 
of  bales  and,  ninety-seven  bales  arriving,  a 
delivery  thereof  was  a  good  delivery.  Beckh 
V.  Page,  5  C.  B.  N.  S.  708,  5  Jur.  N.  S.  735, 
28  L.  J.  C.  P.  164,  94  C.  L.  708  [affirmed 
in  7  C.  B.  N.  S.  861,  5  Jur.  N.  S.  1405,  28 
L.  J.  C.  P.  341,  7  Wkly.  Rep.  588,  97  E.  C.  L. 
861]. 

60.  California. —  Polhemus  v.  Heiman,  45 
Cal.  573. 

Georgia. —  Bass  Dry  Goods  Co.  v.  Granite 
City  Mfg.  Co.,  113  Ga.  1142,  39  S.  E.  471. 

Illinois.— 'Tilden  v.  Rosenthal,  41  111.  385, 
89  Am.  Dec.  388. 

Kentucky. —  Totten  v.  Cooke,  2  Mete.  275. 

United  States. —  Moore  v.  U.  S.,  196  U.  S. 
157,  25  S.  Ct.  202,  49  L.  ed.  428  [reversing 
38  Ct.  CI.  590]  ;  Brawlev  V.  U.  S.,  96  U.  S. 
168,  24  L.  ed.  622;  TJ.  S.  f.  Pine  River 
Logging,  etc.,  Co.,  89  Fed.  907,  32  C.  C.  A. 
406. 

England. —  Cross  v.  Eglin,  2  B.  &  Ad,  106, 
9  L.  J.  K.  B.  0.  S.  145,  22  E.  C.  L.*  53; 
Morris  V.  Levison,  1  C.  P.  D.  155,  45  L.  J. 
C.  P.  409,  34  L.  T.  Rep.  N.  S.  576,  24  Wkly. 
Rep.  517. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  191. 

61.  Illinois. —  Tilden  v.  Rosenthal,  41  111. 
385,  89  Am.  Dec.  388,  variation  of  one  third. 

Indiana. —  Kirwan  v.  Van  Camp  Packing 
Co.,  12  Ind.  App.  1,  39  N.  E.  536. 

Ohio. —  Creighton  v.  Comstock,  27  Ohio  St. 
548,  variation  of  thirty  per  cent. 

United  States.— 'Moore  v.  U.  S.,  196  U.  S. 
157,  25  S.  Ct.  202,  49  L.  ed.  428  [reversing 
38  Ct.  CI.  590],  variation  of  seven  per  cent. 

England.— Cross  v.  Eglin,  2  B.  &  Ad.  106, 
9  L.  J.  K.  B.  O.  S.  145,  22  E.  C.  L.  53; 
Renter  v.  Sala,  4  C.  P.  D.  239,  48  L.  J.  C.  P. 
492,  40  L.  T.  Rep.  N.  S.  476,  27  Wkly.  Rep. 
631. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  191. 


SALES 


[35  Cyc]  207 


accept/^  If,  however,  the  sale  is  in  bulk,  the  quantity  being  estimated  at  "  about" 
a  certain  quantity  ''more  or  less,"  a  delivery  of  the  whole  is  a  good  delivery, 
although  the  actual  quantity  is  much  less  or  much  greater  than  the  quantity 
specified. A  third  condition  may  arise,  as  where  the  sale  is  of  such  quantity  as 
the  buyer  may  need  or  the  seller  may  produce  in  a  certain  time,  estimated  at 
*' about"  a  certain  quantity  ''more  or  less."  In  such  case  the  quantity  to  be 
delivered  and  accepted  is  not  the  quantity  named,  nor  that  quantity  with  slight 
variation,  but  the  quantity  required  by  the  buyer  or  produced  by  the  seller.^* 
(ill)  As  Much  as  May  Be  Required.  Under  a  contract  to  sell  all  the 
goods  of  a  certain  kind  the  buyer  may  order  or  require,  the  seller  is  bound  absolutely 
to  deUver  such  quantity  of  the  specified  goods  as  may  be  called  for  by  the  pur- 
chaser,^^ and  the  purchaser  is  bound  to  accept  all  deliveries  tendered  within  the 
limits  of  his  requirements.^^  Generally  the  obligation  in  either  case  is  not  affected 
by  any  mere  estimate  of  the  quantity  that  will  be  needed,^'  although  if  a  maxi- 


62.  Cabot  V.  Winsor,  1  Allen  (Mass.)  546 
(variation  of  five  per  cent)  ;  Holland  v.  Rea, 
48  Mich.  218,  12  N.  W.  167  (variation  of 
five  and  one  half  per  cent)  ;  Budge  v.  United 
Smelting,  etc.,  Co.,  104  Fed.  498,  43  C.  C.  A. 
665.  And  see  Kellogg  v.  Norman,  74  N.  Y. 
596,  where  it  was  said  that  the  number  speci- 
fied is  not  controlling  and  the  buyer  must 
take  what  is  offered  within  reason. 

Variance  between  bought  and  sold  notes. — 
Where  one  of  the  bought  and  sold  notes  de- 
scribes the  quantity  of  sugar  sold  to  be 
"  about  240  cases,"  and  the  other  bought  and 
sold  note  describes  it  as  "  about  250  cases," 
the  price  of  the  quantity  furnished  may  be 
recovered  notwithstanding  this  variance. 
Howell  V.  Maas,  13  Daly  (N.  Y.)  221. 

63.  Patterson  v.  Judd,  27  Mo.  563;  Faul- 
coner  v.  Samples,  57  Mo.  App.  302;  McCrea 
V.  Longstreth,  17  Pa.  St.  316;  Brawley  v. 
U.  S.,  96  U.  S.  168,  24  L.  ed.  622;  Wolff  v. 
Wells,  115  Fed,  32,  52  C.  C.  A.  626;  U.  S.  v. 
Pine  River  Logging,  etc.,  Co.,  89  Fed.  907,  32 
C.  C.  A.  406;  McConnel  v.  Murphy,  L.  R.  5 
P.  C.  203,  28  L.  T.  Rep.  N.  S.  713,  21  Wkly. 
Rep.  609 ;  McLay  v.  Perry,  44  L.  T.  Rep.  N.  S. 
152. 

Illustrations. — A  contract  for  the  sale  of 
a  pile  of  fertilizer  estimated  by  seller  to  con- 
tain "  253%  tons,  more  or  less,"  is  binding 
on  purchaser,  although  the  pile  contains 
seven  hundred  and  two  seven-tenths  tons, 
where  purchaser  relied  on  his  own  judgment 
as  to  amount.  Navassa  Guano  Co.  f.  Com- 
mercial Guano  Co.,  93  Ga.  92,  18  S.  E.  1000. 
An  agreement  to  sell  a  "  cargo  of  old  railroad 
iron,  to  be  shipped  per  barque  Charles  Wil- 
liams, about  300  or  350  tons,"  is  complied 
with  by  a  delivery  of  as  much  as  that  vessel, 
if  seaworthy  and  in  good  order,  can  carry, 
although  only  two  hundred  and  twenty-seven 
tons.  Pembroke  Iron  Co.  v.  Parsons,  5  Gray 
(Mass.)  589.  Where  one  sold  an  invoice  of 
sugar  on  bond  a  vessel  containing  seven  hun- 
dred tons  more  or  less  "  to  arrive  "  and  part 
of  the  sugar  was  damaged  on  the  voyage,  the 
seller  was  bound  to  deliver  only  so  much  as 
arrived  and  was  not  liable  for  the  quantity 
lost  on  the  voyage.  Havemeyer  v.  Cunning- 
ham, 35  Barb.  (N.  Y.)  515,  22  How.  Pr.  87. 
64.  Brawley  f.  U.  S.,  96  U.  S.   168,  24 


L.  ed.  622;  Tancred  v.  Scotland  Steel  Co.,  15 
App.  Cas.  125,  62  L.  T.  Rep.  N.  S.  738; 
Cockerell  v.  Aucompte,  2  C.  P.  N.  S.  440,  3 
Jur.  N.  S.  844,  26  L.  J.  C.  P.  194,  5  Wkly, 
Rep.  633,  89  E.  C.  L.  440.  And  see  Wolff  v. 
Wells,  115  Fed.  32,  52  C.  C.  A.  626.  But 
compare  Budge  v.  United  Smelting,  etc.,  Co., 
104  Fed.  498,  43  C.  C.  A.  665,  where  the 
buyer  covenanted  to  take  and  pay  for  a 
definite  quantity. 

65.  Kaufman  v.  Farley  Mfg.  Co.,  78  Iowa 
679,  43  N.  W^  612,  16  Am.  St.  Rep.  462; 
New  York  Cent.  Ironworks  Co.  v.  U.  S.  Radi- 
ator Co.,  174  K  Y.  331,  66  N.  E.  967;  Levey 
V.  New  York  Cent.,  etc.,  R.  Co.,  4  Misc. 
(N.  Y.)  415,  24  N.  Y.  Suppl.  124  [affirmed 
in  144  N.  Y.  649,  39  N.  E.  493];  Excelsior 
Wrapper  Co.  v.  Messinger,  116  Wis.  549,  93 
N.  W.  459. 

Construction  of  contract. —  In  the  absence 
of  evidence  explaining  the  ambiguity,  a  con- 
tract signed  by  defendant,  and  reciting, 
"  Bought  of  [plaintiffs]  all  the  colored  noils 
for  the  year  1887,"  at  a  certain  price,  to  be 
delivered  monthly,  plaintiffs  not  being  manu- 
facturers thereof,  and  defendant  needing  the 
materials  for  the  manufacture  of  woolens,  is 
an  agreement  to  purchase  as  many  noils  as 
defendant  will  need  during  said  vear.  Hall 
V.  Cbamberburg  Woolen  Co.,  187  Pa.  St.  18, 
40  Atl.  986,  52  L.  R.  A.  689. 

66.  Levey  v.  New  York  Cent.,  etc.,  R.  Co., 
4  Misc.  (N.  Y.)  415,  24  N.  Y.  Suppl.  124 
[affirmed  in  144  N.  Y.  649,  39  N.  E.  493]; 
Lynd  v.  Apponaug  Bleaching,  etc.,  Co..  20 
R.  L  344,  39  Atl.  188. 

Continuing  order. — Where  an  order  for  the 
manufacture  of  a  certain  number  of  boxes 
was  first  given,  with  orders  for  delivery  from 
time  to  time,  the  stock  on  hand  to  be  con- 
stantly kept  up  to  sucli  number,  the  order 
was  a  continuing  one  for  the  manufacture  of 
such  a  number  of  boxes,  binding  the  buyer 
to  receive,  within  a  reasonable  time,  the  num- 
ber manufactured,  after  an  order  for  delivery, 
to  keep  the  stock  up  to  the  required  number, 
unless  the  buyer,  at  the  time  of  the  delivery, 
notified  the  manufacturer  not  to  manufacture 
more  stock.  Neff  v.  Klepfer,  16  Misc.  (N.  Y.) 
49,  37  N.  Y.  Suppl.  654. 

67.  Wolff  V.  Wells,  115  Fed.  32,  52  CCA. 
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mum  limit  is  fixed  the  seller  is  under  no  obligation  to  deliver  or  the  buyer  to  accept 
a  quantity  in  excess  of  such  Hmit/'^  The  seller  may,  however,  claim  the  right 
to  deliver  up  to  the  Hmit  if  within  the  requirements  of  the  buyer.  But  the 
obligation  of  the  seller  to  deliver  is  confined  to  such  quantity  as  may  be  actually 
needed  by  the  buyer  for  the  purpose  specified,'^  irrespective  of  any  limits  that 
may  be  fixed  b}^  the  contract,  and  he  is  not  obliged  to  deliver  goods  for  other 
and  speculative  purposes, or  for  a  period  beyond  that  named  in  the  contract. 
The  fact  that  the  goods  are  not  actually  needed  at  the  time  they  are  ordered 
does  not,  however,  affect  the  seller's  obligation  to  deliver. On  the  other  hand 
the  seller  is  entitled  to  furnish  all  the  buyer  may  actually  need  of  the  specific 
goods  and  not  merely  such  amount  as  the  buyer  shall  call  for.'^^  The  seller  is 
relieved  from  making  deUvery  and  the  buyer  from  accepting  if  the  latter  dis- 
continues the  use  of  the  goods  or  goes  out  of  business  as  an  individual  and 
enters  into  a  partnership." 

(iv)  Sale  of  Entire  Output  or  Production.  A  sale  of  the  entire 
output  of  a  certain  article  produced  by  the  seller  during  a  specified  time  binds 
the  seller  to  deliver  and  the  buyer  to  accept  all  that  the  seller  produces. The 
amount  to  be  delivered  is  not  controlled  by  any  words  of  mere  estimate  of  the 
quantity  likely  to  be  produced;  but  if  the  contract  fixes  a  minimum  quantity 
the  seller  must  deliver  at  least  that  quantity.  ®° 


626;  Tancred  v.  Scotland  Steel  Co.,  15  App. 
Cas.  125,  62  L.  T.  Rep.  N.  S.  738.  But  see 
Budge  V.  United  Smelting,  etc.,  Co.,  104  Fed. 
498,  43  C.  C.  A.  665,  where  in  view  of  the 
stipulations  the  contract  was  construed  as 
requiring  the  purchaser  to  accept  deliveries 
up  to  the  amount  estimated. 

68.  Bloomington  Canning  Co.  v.  Union  Can 
Co.,  94  111.  App.  62;  Merriam  v.  U.  S.,  107 
U.  S.  437,  2  S.  Ct.  536,  27  L.  ed.  530. 

69.  Ready  v.  J.  L.  Fulton  Co.,  86  N.  Y. 
App.  Div.  202,  83  N  y.  Suppl.  627  [reversed 
on  other  grounds  in  179  N.  Y.  399,  1  N.  E. 
3171. 

70.  Laclede  Constr.  Co.  v.  T.  J.  Moss  Tie 
Co.,  185  Mo.  25,  84  S.  W.  76;  Laclede  Constr. 
Co.  L\  Tudor  Iron  ^Yorks,  169  Mo.  137,  69 
S.  W.  384. 

71.  Fletcher  v.  Germain,  82  Mich.  247,  46 
K  W.  368;  Staver  Carriage  Co.  v.  Park  Steel 
Co.,,  104  Fed.  200,  43  C.  C.  A.  471;  Cockerell 
V.  Aucompte,  2  C.  B.  N.  S.  440,  3  Jur.  N.  S. 
844,  26  L.  J.  C.  P.  194,  5  Wklv.  Rep.  633, 
89  E.  C.  L.  440. 

72.  Cullinan  v.  Standard  Light,  etc.,  Co., 
(Tex.  Civ.  App.  1901)  65  S.  W.  689;  Moore 
V.  Paris  Oil,  etc.,  Co.,  9  Tex.  Civ.  App.  27, 
29  S.  W.  821. 

73.  Manhattan  Oil  Co.  v.  Richardson  Lubri- 
cating Co.,  113  Fed.  923,  51  C.  C.  A.  553. 

74.  Whitehouse  v.  Liverpool  New  Gas- 
Light  Co.,  5  C.  B.  798,  17  L.  J.  C.  P.  237,  57 
F.  C.  L.  798. 

75.  United  Engineering,  etc.,  Co.  V.  Broad- 
nax,  136  Fed.  351,  69  C.  C.  A.  177  [affirming 
128  Fed.  6491. 

Independent  covenants. — A  covenant  to  de- 
liver all  that  the  buyer  may  require,  and  a 
covenant  by  the  buyer  not  to  purchase  else- 
where, are  independent.  Eastern  Counties  R. 
Co.  r.  Philipson,  16  C.  B.  2,  24  L.  J.  C.  P. 
140,  81  E.  C.  L.  2. 

76.  McKeever  r.  Canonsburg  Iron  Co.,  138 
Pa.  St.  184,  16  Atl.  97,  20  Atl.  938,  holding 
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that  where  defendant,  after  contracting  to 
buy  from  plaintiff  as  much  coal  as  he  should 
"require"  for  his  mill,  substitutes  natural 
gas  for  part  of  the  fuel  used  in  the  mill,  he 
is  bound  to  take  from  plaintiff  all  the  coal 
he  still  uses  in  his  mill,  but  not  the  amount 
he  would  have  used  without  gas. 

77.  Drake  v.  Vorse,  52  Iowa  417,  3  N.  W. 
465. 

78.  Kellogg  V.  Norman,  74  N.  Y.  596; 
Herrer  v.  Gaines,  03  N.  C.  72;  McConnel  v. 
Murphy,  L.  R.  5  P.  C.  203,  28  L.  T.  713,  21 
Wkly.  Rep.  609;  Leeming  v.  Snaith,  16  Q.  B. 
275,  20  L.  J.  Q.  B.  164,  15  Jur.  988,  71 
E.  C.  L.  275. 

Time  of  delivery. — A  contract  for  the  sale 
of  the  entire  output  of  certain  coal  mines,  at 
prices  payable  in  monthly  instalments,  for  the 
coal  at  the  mines,  the  buyer  agreeing  to  ship 
and  pay  for  at  least  a  certain  quantity  per 
annum,  provided  so  much  is  furnished  him, 
cannot  be  construed,  because  of  circumstances 
existing  when  it  was  made,  to  require  him 
to  take  the  coal  monthly,  in  such  quantities 
as  to  keep  the  seller's  works  and  workmen 
reasonably  employed,  as  they  had  customarily 
been  and  were  at  the  time  of  the  contract. 
Shipman  v.  Saltsburg  Coal  Co.,  62  Fed.  145, 
10  C.  C.  A.  311. 

Overstatement  of  amount. — ^An  overstate- 
ment as  to  the  amount  of  goods  ready  for  de- 
livery under  a  contract,  which  the  buyer  is 
bound  to  take  when  ready,  is  immaterial,  un- 
less made  to  mislead  the  buyer,  and  unless 
he  is  misled  by  it  to  his  prejudice.  Edward 
Hines  Lumber  Co.  v.  Alley,  73  Fed.  603,  19 
C.  C.  A.  599. 

79.  Kellogg  V.  Norman,  74  N.  Y.  596; 
Hcrren  v.  Gaines,  63  N.  C.  72;  McConnel  v. 
Murphy,  L.  R.  5  P.  C.  203,  28  L.  T.  Rep. 
N.  S.  713,  21  Wkly.  Rep.  609. 

80.  Leeming  v.  Snaith,  16  Q.  B.  275,  15 
Jur.  988,  20  L.  J.  Q.  B.  164,  71  E.  C.  L. 
275. 
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(v)  Option  as  to  Quantity.  The  quantity  sold  may  be  at  the  option  of 
one  of  the  parties.  If  the  option  is  a  general  one  the  obhgation  to  deliver  or 
accept  is  absolutely  at  the  election  of  the  seller  or  the  buyer/^  as  the  case  may 
be.  The  option  may  be  limited,  however,  in  that  either  a  maximum  or  a  mimi- 
mum  quantity  is  specified.  In  such  case  if  the  option  is  with  the  seller  he  is  of 
course  bound  to  deliver  at  least  the  mimimum  amount,  and  any  additional 
quantity  he  may  choose  to  deliver  up  to  the  maximum  limit. If  the  option  is 
with  the  buyer  he  may  require  a  delivery  up  to  the  maximum  limit  of  quantity. ^'^ 

c.  Sales  by  Weight  or  Measure.  As  a  general  rule  on  a  sale  by  weight  or 
measure  statutory  weights  or  measures  are  understood. But  the  true  value  of 
weights  and  measures  used  in  specifying  the  quantity  may  be  varied  by  agree- 
ment,^^ or  by  the  circumstances  surrounding  the  transaction.*^  So  where  it  is 
agreed  that  the  containers  of  the  goods  sold  shall  be  taken  as  holding  a  certain 
quantity,  and  this  method  of  measurement  is  pursued  for  several  years,  the  pur- 
chaser cannot  subsequently  insist  that  the  quantity  shall  be  ascertained  by 
weight/''  Similarly  on  a  sale  of  bales  of  cotton  the  parties  may  agree  on  the 
exact  weight  of  a  bale  but  if  they  do  not  it  will  be  inferred  that  the  parties  con- 
templated bales  of  the  usual  weight. In  the  absence  of  any  agreement  or  statute 


81.  Abbott  V.  Wyse,  15  Conn.  254;  Lough- 
ery  r.  Mcllvain,  1  Leg.  Gaz.  (Pa.)  239. 

Grain  of  different  qualities. —  If  a  contract 
wherein  a  party  sells  "  10,000  bushels  of  bar- 
le}^,  according  to  samples  Nos.  1  and  2,"  fails 
to  specify  the  quantity  of  each,  it  is  optional 
with  the  seller  how  much  of  each  kind  he 
'.vill  deliver.    Metz  v.  Albrecht,  52  111.  491. 

Exercise  of  option. —  The  seller  must  exer- 
cise his  option  at  the  time  of  the  delivery 
and  he  cannot  subsequently  by  a  further  de- 
liverv  increase  the  quantity.  Johnson  v. 
Hays,  5  Ohio  St.  101. 

82.  Duluth  V.  Dunn,  40  Minn.  301,  41 
N.  W.  1049;  Camden  Iron  Works  v.  Camden, 
60  N.  J.  Eq.  211,  47  Atl.  220;  Matador  Land, 
etc.,  Co.  v.  White,  82  Tex.  477,  18  S.  W.  603. 

Construction  of  contract. — A  contract  pro- 
viding that  defendant  should  buy  so  much  of 
plaintiff's  stock  as  remained  unsold  on  a  cer- 
tain day,  not  to  exceed  one  thousand  dollars 
in  value,  and  should  take  only  such  goods  as 
he  should  select,  does  not  make  it  optional 
with  defendant  w^hether  he  shall  take  any 
goods  but  merely  gives  him  a  right  of  selec- 
tion. Jacobson  v.  Sullivan,  152  Mass.  480,  25 
N.  E.  973,  9  L.  R.  A.  508. 

83.  Small  v.  Quincy,  4  Me.  497. 
Construction  of  option.— Where  plaintiff 

Avrote  defendants,  "  Please  enter  our  order  for 
3,000,000  to  4,000,000  feet  one-inch  lumber, 
to  be  delivered  as  wanted,"  the  option  as  to 
whether  three  million  or  four  million  feet 
should  be  delivered  under  the  contract  was 
in  defendants,  since,  the  contract  being  uni- 
lateral, defendants  would  be  required  to  do 
the  first  act  to  make  the  contract  complete 
by  delivering  the  lumber;  and  this,  notwitli- 
standing  the  letter  required  the  lumber  to  be 
delivered  "  as  wanted,"  those  w^ords  havinor 
reference  to  the  manner  of  delivery  only,  and 
not  to  the  amount.  Illinois  Glass  Co.  v. 
Three  States  Lumber  Co.,  90  111.  App.  599. 

84.  Small  r.  Quincy,  4  Me.  497;  Nixon  r. 
Nixon,  21  Ohio  St.  114.  Compare  Adeline 
Su^rar  Factory  Co.  v.  Evangeline  Oil  Co.,  121 
La,  961,  46  So.  935. 

[14] 


85.  Highlands  Chemical,  etc.,  Co.  v.  Mat- 
thews, 76  N.  Y.  145  {affirming  43  N.  Y. 
Supar.  Ct.  39] ;  A.  B.  Farquhar  Co.  v.  New 
Ptiver  Mineral  Co.,  87  N.  Y.  App.  Div.  329, 
84  N.  Y.  Suppl.  802  [reversing  40  Misc.  404, 
92  X.  Y.  Suppl.  241]  ;  Clark  v.  U.  S.,  1  Ct.  CI. 
243  [affirmed  in  131  U.  S.  appendix  Ixxxv, 
18  L.  ed.  915].  See  also  Cameron  v.  Wells, 
30  Vt.  633. 

Notice  of  election.— Under  a  contract  for 
the  sale  of  five  thousand  to  ten  thousand 
bushels  of  coal,  at  the  option  of  the  pur- 
chaser, to  be  delivered  between  certain  dates, 
the  purchaser,  if  he  desires  to  take  more  than 
five  thousand  bushels,  must  notify  the  seller 
of  his  election  a  reasonable  time  before  the 
commencement  of  the  period  within  which  it 
was  to  be  delivered.  Xenia  Gas  Light,  etc., 
Co.  V.  Gardner,  26  Ohio  St.  584. 

86.  Milk  V.  Christie,  1  Hill  (N.  Y.)  102; 
Clark  V,  Pinney,  7  Cow.  (N.  Y.)  681;  For- 
syth V.  North  American  Oil  Co.,  53  Pa.  St. 
168;  Farmers'  High  School  v.  Potter,  43  Pa. 
St.  134.  Compare  Kogers  v.  Allen,  47  N.  H. 
52P. 

Public  weigher. —  One  buying  cotton  wiiich 
had  prevn'ously  been  weighed  at  the  public 
scales,  without  any  stipulation  for  reweigh- 
ing,  will  be  considered  as  purchasing  by  the 
wharfinger's  weights,  although  there  may  be 
a  deficiency  between  such  weights  and  a  re- 
weighing.  Conner  v.  Robinson,  2  Hill  ( S.  C.) 
354. 

87.  Smith  i\  Brown,  46  Nebr.  230,  64 
N.  W.  714. 

88.  Kennedy  v.  Oswes'o,  etc.,  R.  Co.,  67 
Barb.  (N.  Y.j  169,  holdmg  that  while  ordi- 
narily a  "  cord  "  of  w^ood  calls  for  one  hun- 
dred and  twenty-eight  cubic  feet,  on  a  sale 
of  wood  three  feet  in  length  to  the  know'ledge 
of  the  buyer,  he  is  not  entitled  to  full  cords 
of  one  hundred  and  twentv-eioht  cubic  feet. 

89.  McColl  r.  Jackson 'iron  Co..  98  :Mich. 
482.  57  N.  W.  578. 

90.  Davis  r.  Adams,  18  Ala.  264. 
Number  specified. — An  ngveeniont  to  deliver 

a  certain  number  of  bales  is  not  complied 

[V,  B,  9,  c] 


210    [35  Cye.] 


SALES 


fixing  the  value  of  weights  and  measures  resort  may  be  had  to  custom  to  deter- 
mine the  meaning  of  the  contract.''^  If  the  measure  used  to  designate  the  quantity 
is  variable,  it  will  be  construed  as  referring  to  the  average  quantity  contained 
m  such  a  measure. 

d.  "Car-Load"  or  "Cargo."    Where  the  goods  are  sold  by  the  "car-load" 

the  term  may  be  construed  by  the  custom  of  trade/^  but  in  the  absence  of  any 
agreement  or  particular  custom  it  will  ordinarily  be  held  to  mean  the  capacity 
of  a  car  used  for  transporting  the  particular  kind  of  goods  sold.^*  So  too  a  sale 
of  a  "cargo"  of  goods  means  ordinarily  the  entire  load  of  the  vessel, and  is  limited 
only  by  the  capacity  of  the  vessel.^® 

e.  Delivery  in  Instalments.^^  Where,  under  an  entire  contract,  delivery  is  to 
be  made  in  instalments  a  failure  to  deliver  an  instalment  is  a  breach  of  the  con- 
tract,^^  each  failure  constituting  a  distinct  breach;  but  the  seller  may  recover 
for  instalments  accepted.^  If  the  quantity  of  each  instalment  is  fixed  the  buyer 
is  not  bound  to  accept  any  instalment  of  less  quantity,^  but  if  he  does  accept 
the  less  quantity  he  is  liable  therefor.^  On  a  failure  to  deliver  an  instalment 
the  buyer  cannot  be  forced  to  receive  in  subsequent  instalments  a  greater  quan- 
tity than  that  fixed  for  an  instalment  in  order  that  the  deficiency  may  be  made 
up ;  *  and  on  the  other  hand  if  the  seller  at  the  request  of  the  buyer  has  delivered 
less  than  the  quantity  called  for  in  any  instalment,  he  cannot  be  called  on  to  make 
up  all  the  deficiency  in  one  delivery  but  is  entitled  to  a  reasonable  time.^  When 


with  by  the  delivery  of  a  less  number,  al- 
though the  bales  delivered  are  unusually 
heavy.    Berrv  ?>.  Nail,  54  Ala.  446. 

91.  Helm  v.  Bryant,  11  B.  Mon  (Ky.)  64, 
holding  that  by  custom  the  term  "  cwt." 
means  one  hundred  and  twelve  pounds. 

Lumber  scale. — Where  it  is  the  custom  of 
the  locality  to  use  a  certain  scale  in  scaling 
logs,  a  measurement  by  that  method  is  con- 
clusive.   Heald  v.  Cooper,  8  Me.  32. 

92.  O'Donohue  v.  Leggett,  134  N.  Y.  40, 
31  N.  E.  269  [affirming  5  Silv.  Sup.  601,  8 
N.  Y.  Suppl.  426]. 

93.  Bullock  V.  Finley,  28  Fed.  514. 

94.  Bullock  V.  Finley,  28  Fed.  514. 

Minimum  size  of  car-load. — Where  a  car- 
load of  whitewood  varies  from  thirty-five 
thousand  to  sixty  thousand  feet,  a  contract 
to  furnish  whitewood  by  the  car-load  calls 
for  car-loads  not  to  contain  less  than  thirty- 
five  thousand  feet.  Indianapolis  Cabinet  Co, 
V.  Herrm.ann,  7  Ind.  App.  462,  34  N.  E.  579. 
In  the  absence  of  any  fixed  custom  the  sale 
of  a  "  car-load "  of  hogs  is  properly  com- 
pleted by  a  delivery  of  a  "  double  deck  "  car- 
load. Hanlev  v.  Canadian  Packing  Co.,  21 
Ont.  App.  119. 

95.  Borrowman  v.  Drayton,  2  Ex.  D.  15, 
3  Aspin.  303,  46  L.  J.  Exch.  273,  35  L.  T. 
Rep.  N.  S.  727,  24  Wklv.  Rep.  194;  Kreuger 
V.  Blanck,  39  L.  J.  Exch.  160,  L.  R.  5  Exch. 
179,  23  L.  T.  Rep.  N.  S.  128,  18  Wklv.  Rep. 
813. 

96.  Pembroke  Iron  Co.  v.  Parsons,  5  Gray 
(Mass.)  589.  Compare  Bourne  v.  Sejrmour, 
16  C.  B.  337,  1  Jur.  N.  S.  1001,  24  L.  J.  C.  P. 
202,  3  Wkly.  Rep.  511,  81  E.  C.  L.  337, 
where  in  view  of  the  provisions  of  the  con- 
tract the  contract  was  construed  as  an  abso- 
lute sale  of  the  quantity  specified  irrespective 
of  the  capacity  of  the  vessel. 

97.  Effect  of  failure  as  ground  for  rescis- 
sion see  supra,  IV,  B,  3,  c,  (ii),  (b). 
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98.  New  Jersey. —  Gerli  v.  Poidebard  Silk 
Mfg.  Co.,  57  N.  J.  L.  432,  31  Atl.  401,  51 
Am.  St.  Rep.  611.  30  L.  R.  A.  61;  U.  S.  Iron 
Co.  V.  Sloss-Sheffield  Steel,  etc.,  Co.,  71 
N.  J.  L.  1,  58  Atl.  173. 

New  York. —  Pope  v.  Porter,  102  N.  Y. 
366,  7  N.  E.  304;  Elting  Woolen  Co.  v.  Mar- 
tin, 5  Daly  417. 

North  Carolina. —  La  Vallette  V.  Booth,  131 
N.  C.  36,  42  S.  E.  446. 

Rhode  Island. —  King  Philip  Mills  V.  Slater, 
12  R.  I.  82,  34  Am.  Rep.  603. 

United  States. —  Cleveland  Rolling-Mill  Co. 
V.  Rhodes,  121  U.  S.  255,  7  S.  Ct.  882,  30 
L,  ed.  920  [reversing  17  Fed.  426] ;  Norring- 
ton  V.  Wright,  115  U.  S.  188,  6  S.  Ct.  12,  29 
L.  ed.  366  [affirming  3  Fed.  768];  In  re 
Kelly,  51  Fed.  194. 

99.  Galium  v.  Sevmour,  76  Wis.  251,  45 
N.  W.  115;  Ex  p.  tilansamlet  Tin  Plate  Co., 
L.  R.  16  Eq.  155. 

Subsequent  deliveries. —  Under  a  contract 
to  deliver  five  hundred  tons  of  coal  as  or- 
dered, not  more  than  two  hundred  tons  to  be 
ordered  in  any  one  month,  after  the  contract 
is  exhausted  by  maximum  orders,  which  de- 
fendant has  failed  to  fill  each  month  as  re- 
quired, any  subsequent  deliveries  accepted  by 
plaintiffs  must  be  applied  to  the  several 
breaches  in  the  order  of  their  occurrence. 
Johnson  v.  Allen,  78  Ala.  387,  56  Am.  Rep. 
34. 

1.  Kennedy  v.  Schwartz,  13  Nev.  229. 

2.  Hoare  v.  Rennie,  5  H.  &  N.  19,  29  L.  J. 
Exch.  73,  8  \TOy.  Rep.  80.  Compare  Brandt 
V.  Lawrence,  1  Q.  B.  D.  344,  46  L.  J.  Q.  B. 
237,  24  Wkly.  Rep.  749. 

3.  Haines  v.  Tucker,  50  N.  H.  307. 

4.  Lehigh  Zinc,  etc.,  Co.  v.  Trotter,  42  N.  J. 
Eq.  678,  9  Atl.  691. 

5.  Tyers  v.  Rosedale,  etc..  Iron  Co.,  L.  R.  10 
Exch.  195,  44  L.  J.  Exch.  130,  33  L.  T.  Rep. 
N.  S.  56,  23  Wkly.  Rep.  87L    See  also  to 
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delivery  is  to  be  made  in  two  equal  instalments  an  over  delivery  on  the  first  instal- 
ment accepted  by  the  buyer  will  be  carried  over  on  the  second  instalment.^  If 
the  goods  are  of  different  qualities,  the  seller  is  not,  in  the  absence  of  an  agree- 
ment so  to  do,  bound  to  deliver  all  of  one  quality  in  any  particular  instalment 
or  instalments."^ 

f.  Determination  of  Quantity  —  (i)  In  General.  In  determining  the  quan- 
tity that  must  be  delivered  under  the  contract  consideration  should  be  given 
to  the  whole  contract,  including  the  collateral  documents  and  agreements,^  the  pur- 
pose of  the  transaction,*^  and,  if  the  sale  is  of  goods  suitable  for  a  certain  market  or 
peculiar  to  a  certain  trade,  to  the  custom  of  such  market  or  trade. Of  course  in 
accordance  with  general  rules  a  practical  construction  by  the  parties  will  control." 

(ii)  Effect  of  Special  Agreement.  If  a  particular  method  of  ascer- 
taining the  quantity  delivered  is  agreed  upon  by  the  parties  such  method  will 
of  course  be  applied  and  will  usually  be  conclusive  on  the  parties  in  the  absence 
of  fraud. If  the  quantity  is  to  be  determined  by  measurement  by  a  third  per- 


the  same  effect  Joliiison  v.  Allen,  78  Ala.  387, 
56  Am.  Rep.  .34. 

6.  Pierce  v.  Smith,  25  N.  H.  208. 

7.  Baldwin  v.  Napa,  etc.,  Wine  Co.,  1  Cal. 
App.  215,  81  Pac.  1037;  Kiley  v.  Lee  Canning 
Co.,  105  N.  Y.  App.  Div.  633,  93  N.  Y.  Suppl. 
986. 

8.  Scully  V.  Detroit  Iron  Furnace  Co.,  132 
Mich.  333.  93  N.  W.'  885 ;  Brown  v.  Starret, 
67  Mich.  577,  35  N.  W.  163  (where  a  con- 
tract for  the  sale  of  brick  was  in  view  of 
the  provisions  as  to  payment  construed  as 
a  sale  of  five  hundred  thousand  brick)  ; 
Crooks  V.  Eumball,  17  K  Y.  App.  Div.  622, 
45  N.  Y.  Suppl.  361  (where  the  invoice 
specified  the  number  of  piles  of  lumber  sold 
and  kind  and  quantity  in  each  pile,  and  it 
was  held  that  the  buyer  was  entitled  to  the 
quantity  of  each  kind  specified  in  the  in- 
voice) . 

Construction  of  contract. —  In  Keefe  v. 
Chaffee,  11  Wash.  292,  39  Pac.  676,  it  ap- 
peared that  plaintiff,  a  shingle  manufacturer, 
wrote  defendant  that  it  desired  to  contract 
for  the  sale  of  the  entire  output  of  its  mills, 
and  defendant  replied,  stating  that  he  could 
use  a  certain  amount  of  shingles  at  a  certain 
price.  Plaintiff  then  wired,  accepting  de- 
fendant's "  terms,"  and  requesting  orders. 
Defendant,  before  any  shipment  was  made, 
wired  plaintiff  to  ship  five  car-loads,  stating 
that  he  had  written.  The  letter  acknowl- 
edged receipt  of  plaintiff's  telegram,  and  re- 
peated the  orders,  and  also  stated  that  de- 
fendant would  take  one  hundred  cars  at  the 
price  named.  Plaintiff,  after  receipt  of  the 
telegram  and  letter,  shipped  the  five  cars  as 
directed,  and  later  wrote,  acknowledging  re- 
ceipt of  the  last  letter,  and  stating  that  it 
had  twenty  cars  which  it  would  be  ready  to 
ship  as  soon  as  it  could  get  cars.  It  was 
held  tliat  the  correspondence  did  not  show  a 
contract  for  the  one  hundred  cars. 

Deduction  for  moisture. — A  contract  to  de- 
liver five  hundred  tons  of  copper  ore,  to  be 
paid  for  at  certain  specified  prices  per  ton 
according  to  the  quality  of  the  ore,  to  be  as- 
certained by  an  assay,  provided  that  "  the 
moisture  be  deducted  as  usual  from  the 
weight  of  the  ore,"  should  be  construed  as 


an  agreement  to  deliver  that  weight  of  copper 
in  a  moist  state,  the  deduction  for  moisture 
having  reference  to  the  amount  to  be  paid 
for  the  ore.  Humphreysville  Copper  Co.  v. 
Vermont  Copper  Min.  Co.,  33  Vt.  92. 

9.  Beck,  etc.,  Lith.  Co.  v.  Evansville  Brew- 
ing Co.,  25  Ind.  App.  662,  58  N.  E.  859. 

10.  Davis  V.  Adams,  18  Ala.  264;  Merick 
V.  McNally,  26  Mich.  374;  American  Brass, 
etc.,  Co.  V.  Ingersoll,  27  Misc.  (N.  Y.)  783, 

57  N.  Y.  Suppl.  738. 

11.  Baldwin  v.  Napa,  etc.,  Wine  Co.,  1  Cal. 
App.  215,  81  Pac.  1037;  Beck,  etc.,  Lith.  Co. 
V.  Evansville  Brewing  Co.,  25  Ind.  App.  662, 

58  N.  E.  859;  Totten  v.  Cooke,  2  Mete.  (Ky.) 
275;  McColl  V,  Jackson  Iron  Co.,  98  Mich. 
482,  57  N.  W.  578.  And  see  Breen  v.  Moran, 
51  Minn.  525,  53  N.  W.  755,  where  a  custom 
to  measure  stone  in  the  completed  structure 
was  regarded  as  competent. 

12.  Illinois. —  Newlan  v.  Dunham,  60  111. 
233. 

Louisiana. —  Danner  V.  Otis,  McGloin  137. 

'Neio  York. —  Randall  v.  National  Ice  Co., 
19  N.  Y.  Suppl.  633  [affirmed  in  138  N.  Y. 
644,  34  N.  E.  513]. 

Pennsylvania. —  Herdic  V.  Bilger,  47  Pa  St. 
60;  Payne  v.  Lloyd,  2  Wkly.  Notes  Cas.  45. 

Texas.— Keehle  v.  Black,  4  Tex.  69. 

Wisconsin. — Scott  v.  Whitnev,  41  Wis.  504. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  194. 

Illustrations. — ^Where  a  contract  for  the 
delivery  of  coal  in  instalments  provided  for 
the  making  of  payments  in  instalments  ac- 
cording to  estimates  and  certificates  of  the 
vendee's  engineer,  the  estimates  and  certifi- 
cates of  the  engineer  were  conclusive  on  the 
parties  in  the  absence  of  any  claim  of  fraud  or 
mistake  as  to  the  quantity  or  value  of  the 
coal  delivered.  Price  t\  New  York,  104  N.  Y. 
App.  Div.  198,  93  N.  Y.  Suppl.  967.  Where 
on  a  shipment  of  goods  from  a  foreign  coun- 
try, foreign  weights  are  agreed  upon  as  de- 
termining the  quantity,  the  buyer  will  be 
bound  thereby,  although  it  appears  on  ar- 
rival of  the  goods  that  there  is  actually  a 
shortage.  Heller  r.  Ellentown  INIfg.  Co.,"  39 
Hun  (N.  Y.)  547.  Under  a  contract  to  fur- 
nish enougli  "  pine  blocks  to  pave  a  certain 
viaduct,  payment  to  be  made  monthly  as 
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son,  an  actual  measurement  may  be  insisted  on  and  the  parties  will  not  be  bound 
by  a  mere  estimate;  but  if  an  estimate  without  measurement  is  agreed  on  such 
an  estimate  will  be  binding  in  the  absence  of  fraud. So  where  the  goods  are  in 
several  packages  the  whole  quantity  may  be  ascertained  by  determining  the 
quantity  in  one  package  and  approximating  the  total  quantity.^^ 

(ill)  Evidence.  Where  the  contract  provides  that  weights  at  the  place  of 
delivery  shall  control,  the  presumption  in  the  absence  of  evidence  to  the  contrary 
is  that  the  same  amount  which  was  loaded  at  the  place  of  shipment  reached  the 
place  of  delivery. Generally  the  burden  is  on  the  seller  in  an  action  for  the  price 
to  show  that  he  delivered  the  exact  quantity  called  for  by  the  contract;  and 
generally  the  quantity  of  goods  as  billed  or  entered  in  the  books  will  be  regarded 
as  correct  in  the  absence  of  a  showing  to  the  contrary.^^  Extrinsic  evidence  may 
be  resorted  to  for  the  purpose  of  determining  the  quantity  of  the  goods  sold/^ 


estimates  are  allowed  by  the  common  council 
and  approved  by  the  mayor  for  deliveries 
during  the  previous  month,  the  quantity  to 
be  paid  for  was  to  be  determined  by  measure- 
ment of  the  completed  Avork,  and  not  by 
measurement  of  the  material  at  the  time  of 
delivery.  Fromme  v.  O'Donnell,  124  Wis. 
529,  103  N.  W.  3. 

Estoppel. — Where  a  seller  has  set  apart 
property  for  a  purchaser,  by  the  survey  or 
assortment  of  a  person  other  than  the  one 
agreed  upon,  and  such  property  has  been  re- 
ceived by  the  purchaser,  or  by  any  one  to 
whom  his  right  to  it  has  been  transferred, 
the  seller  cannot,  by  denying  the  validity 
of  his  own  acts,  reclaim  the  property,  on 
the  ground  that  there  is  no  proof  that  the 
purchaser  consented  to  such  survey  or  assort- 
ment.   Frost  v.  Goddard,  25  Me.  414. 

Waiver. — Whether  the  method  of  determin- 
ing the  quantity  was  waived  by  the  conduct 
of  the  parties  was  considered  in  Taylor  i*. 
Butters,  etc.,  Salt,  etc.,  Co.,  103  Mich.  1,  61 
N.  W.  5;  Cole  v.  Champlain  Transp.  Co., 
26  Vt.  87. 

Effect  of  custom. — Although  the  custom  in 
the  port  of  New  York,  upon  a  purchase  of 
grain  in  store,  is  for  the  purchaser  to  select 
a  measurer,  who  is  thereupon  employed  by 
the  board  of  measurers  to  measure  the  grain, 
and  the  measurement  and  leaving  the  grain 
in  the  storehouse  is  by  the  custom  a  delivery 
to  the  purchaser,  where  the  measurer  was 
so  employed  by  the  board,  upon  an  order 
from  the  vendor,  this  was  a  substantial  com- 
pliance with  the  custom,  and  a  valid  delivery 
of  the  grain.  McCready  v.  Wright,  5  Duer 
(N.  Y.)  571. 

13.  McAndrews  v.  Santee,  57  Barb.  (K  Y.) 
193,  7  Abb.  Pr.  N.  S.  408. 

Scaling  lumber. —  On  a  sale  of  lumber  to 
be  scaled  by  a  surveyor  one  should  be  se- 
lected who  can  make  a  legal  survey.  Nutter 
V.  Bailey,  32  Me.  504.  And  if  no  particular 
method  of  scaling  is  stipulated  for  the  statu- 
tory method  will  be  followed.  Rogers  v. 
Allen,  47  N.  H.  529. 

Place  of  measurement. —  Ordinarily  the 
place  of  delivery  is  the  place  where  the  quan- 
tity will  be  determined  by  measurement  or 
weighing.  Caldwell  f.  Dawson,  4  Mete.  (Ky.) 
121;  Madden  v.  Lemke,  86  Mich.  139,  48 
N.  W.  785 ;  Gillett  v.  Bowman,  43  Mich.  477, 

[V,  B.  9,  f,  (II)] 


5  N.  W.  661;  Boyd  v.  Merchants',  etc.,  Pea- 
nut Co.,  25  Pa.  Super.  Ct.  199.  But  see 
Totten  r.  Cooke,  2  Mete.  (Ky.)  275. 

14.  Easter lin  v.  Rylander,  59  Ga.  292; 
Keeble  v.  Black,  4  Tex.  69 ;  Scott  v.  Whitney, 
41  Wis.  504.  Compare  Warner  v.  Feige,  65 
Mich.  92,  31  N.  W.  766. 

15.  Randall  v.  National  Ice  Co.,  19  N.  Y. 
Suppl.  633  [affirmed  in  138  N.  Y.  644,  34 
N.  E.  513]. 

Presumptions. — Where ,  hay  in  stacks  is 
sold  under  an  agreement  that  all  of  the 
stacks  should  be  measured  in  a  certain  way, 
and  the  actual  weight  of  one  stack  should 
be  taken,  it  will  be  presumed  that  the  object 
of  such  measurements  and  of  the  weighing 
of  one  stack  was  to  establish  the  rule  that, 
as  the  measurement  of  the  stack  to  be 
weighed  was  to  the  actual  weight  thereof, 
so  the  entire  measurements  of  the  stacks 
were  to  the  entire  weight  thereof.  Morford 
V.  Frye,  13  Wash.  244,  43  Pac.  46. 

Where  rule  not  applicable. —  Under  an 
agreement  to  estimate  the  quantity  of  logs 
sold,  by  an  average  to  be  ascertained  from 
sawing  a  certain  number,  the  buyer  is  not 
bound  by  the  result,  where  the  seller  di- 
rected that  only  the  best  logs  should  be  se- 
lected for  that  purpose.  Boyce  v.  Barker, 
119  Mich.  157,  77  N.  W.  692. 

16.  Mountain  City  Mill  Co.  v.  Link  Mill- 
ing Co.,  92  Mo.  App.  474. 

17.  Coats  V.  Hufiine,  13  Ind.  App.  482,  41 
N.  E.  465.  Compare  Dickerson  v.  Sparks,  17 
111.  178. 

18.  Parsons  t\  Sutton,  39  N.  Y.  Super.  Ct. 
544  [a-ffirrned  in  66  N.  Y.  92]  ;  Henderson  v. 
Wasserman,  12  N.  Y.  Suppl.  151 ;  Johnson  v. 
Van  Name,  4  N.  Y.  Suppl.  523. 

Uncertainty  in  proof. —  Where  the  vendees 
agreed  to  pay  for  an  estimated  quantity  of 
merchandise,  and  undertook  to  weigh  and 
keep  an  account  of  it,  any  uncertainty  in 
the  proof  of  the  deficiency  must  be  taken 
most  strongly  against  them.  Jones  v.  Mur- 
ray, 3  T.  B.  Mon.  (Ky.)  83. 

19.  Shrimpton  v.  Netzorg,  104  Mich.  225, 
62  N.  W.  343. 

Other  purchases. — A  question  asked  of  de- 
fendant, as  a  witness,  as  to  when  he  had 
bought  so  large  an  order  before,  was  proper 
as  showing  an  improbability  that  a  dealer 
carrying  a  small  stock  in  a  small  town  should 
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as  by  proof  of  counts  made  by  both  parties  for  the  purpose  of  comparison/^  way- 
bills issued  by  the  carrier,^^  and  weigh  checks  issued  by  the  buyer's  agent  in  the 
usual  course  of  business. And  where  the  sale  is  in  car-load  lots  evidence  is  admis- 
sible to  show  what  is  customarily  regarded  as  a  car-load  of  the  particular  com- 
modity.2^  Rules  appHcable  to  the  weight  and  sufficiency  of  evidence  generally 
apply  in  actions  arising  out  of  sales  in  respect  to  the  quantity  included  in  the 
contract. 

(iv)  Questions  For  Jury.  Where  the  language  used  to  designate  the 
quantity  is  uncertain  the  construction  thereof  is  for  the  jury/^  and  when  the  quan- 
tity to  be  delivered  is  known  the  question  whether  the  proper  quantity  has  been 
delivered  is  for  the  jury.^^ 

g.  Waiver  of  Objections  as  to  Quantity.  Objections  to  the  quantity  are 
waived  when  the  buyer  selects  and  invoices  the  goods  himself, or  objects  to  the 
dehvery  wholly  on  other  grounds  with  knowledge  of  the  difference  in  quantity; 
but  there  will  be  no  waiver  if  the  buyer  was  ignorant  of  the  deficiency. So  too 
objections  based  on  the  quantity  delivered  are  waived  if  the  buyer  accepts  the 
goods  delivered  with  knowledge  that  the  quantity  is  not  as  stipulated,^^  or  if  he 
fails  to  ascertain  the  fact,  opportunity  therefor  being  given.^-    Acceptance  of  a 


make  a  large  purchase  on  time.  Julius  King 
Optical  Co.  V.  Treat,  72  Mich.  599,  40  N.  W. 
912. 

20.  Standard  Oil  Co.  v.  Van  Etten,  107 
U.  S.  325,  1  S.  Ct.  178,  27  L.  ed.  319. 

Preparation  for  market. — Where  raw  ma- 
terial was  sold  under  an  agreement  that  the 
buyer  should  prepare  it  for  the  market  and 
the  weight  should  then  be  ascertained,  and 
the  mode  adopted  was  one  which  would  re- 
duce the  weight,  evidence  as  to  the  weight 
when  delivered  was  admissible  for  the  pur- 
pose of  approximating  the  weight  it  could 
have  had  if  properly  prepared  for  market. 
Long  V.  Regen,  119  Pa.  St.  403,  13  Atl.  442. 

21.  Sullivan  v.  Boley,  24  Fla.  501,  5  So. 
244. 

22.  Milligan  v.  Butcher,  23  Nebr.  683,  37 
N.  W.  596. 

Receipts. —  It  was  not  error,  the  number 
of  brick  sold  being  in  controversy,  to  admit, 
on  behalf  of  plaintiff,  the  receipts  given  by 
defendant  to  the  teamsters  for  the  amount  of 
brick  delivered  to  him.  Mumford  v.  Dickert, 
etc.,  Sulphur  Co.,  5  Utah  476,  17  Pac.  123. 

23.  Price  v.  Vanstone,  40  Mo.  App.  207. 

24.  See  Evidence,  16  Cvc.  821. 

25.  See  Alexander  V.  Barrett,  46  111.  226; 
Smith  ?;.  Brown,  46  111.  186;  Morford  v.  Frye, 
13  Wash.  244,  43  Pac.  46. 

26.  Cullum  V.  Wagstaflf,  48  Pa.  St.  300. 

27.  O'Sullivan  v.  New  York  Lumber  Corp., 
62  N.  Y.  Suppl.  487  [reversing  29  Misc.  604, 
61  N.  Y.  Suppl.  493]. 

28.  Hernandez  i\  Babcock,  13  La.  587. 

29.  Sutton  V.  Risser,  104  Iowa  631,  74  N.  W. 
23;  Knox  V.  Schoenthal,  13  N.  Y.  Suppl.  7. 
But  see  Hill  v.  Heller,  27  Hun  (N.  Y.)  416; 
Perry  r.  Mt.  Hope  Iron  Co.,  16  R.  I.  318,  15 
Atl.  87. 

Question  for  jury. — ^Whether  there  has  been 
a  waiver  by  an  objection  based  on  other 
grounds  is  for  the  jurv.  Downer  v.  Thomp- 
son, 6  Hill  (N.  Y'.)  208  [reverfiinfj  2  Hill 
1371. 

30.  O'Donohue   v.   Leggett,   5   Silv.  Sup. 


(N.  Y.)  601,  8  N.  Y.  Suppl.  426  [affirmed  in 
134  N.  Y.  40,  31  N.  E.  269]. 

31.  Illinois. —  Heath,  etc.,  Mfg.  Co.  v.  Na- 
tional Linseed  Oil  Co.,  197  111.  032,  64  N.  E. 
732  [affirming  99  111.  App.  90]. 

Kansas. —  Wood  v.  Dickerson,  34  Kan.  137, 
8  Pac.  205. 

Massachusetts. —  Chapman  v.  Briggs  Iron 
Co.,  6  Gray  330. 

AVio  ForA:.— Brady  Cassidy,  145  N.  Y. 
171,  39  N.  E.  814;  Fitch  v.  Carpenter,  43 
Barb.  40. 

Wisconsin. — ^Barton  v.  Kane,  18  Wis.  262. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  464. 

Claim,  for  damages. — ^Whether  the  buyer 
waived  his  claim  for  damages  for  deficiency 
in  delivery  is  for  the  jury.  Smith  r.  Wall, 
12  Colo.  363,  21  Pac.  42. 

Effect  of  payment. — Where  plaintiff  agreed 
to  sell  milk  to  defendant  for  a  year,  beginning 
April  1,  and  defendant  agreed  to  pay  there- 
for at  a  certain  rate  if  plaintiff  should  fur- 
nish the  same  quantity  in  November,  Decem- 
ber, and  January  as  in  May,  June,  and  July, 
but  otherwise  at  a  lesser  rate,  pajTiients  to 
be  made  monthly,  and  defendant  paid  each 
month  at  the  greater  rate,  but  plaintiff'  did 
not  furnish  the  quantity  as  provided  in  the 
contract,  so  that  he  was  overpaid  for  the  milk 
furnished,  it  was  held  that  the  monthly  pay- 
ments made  by  defendant  did  not  constitute 
either  an  accord  and  satisfaction,  or  an  ac- 
count stated,  or  voluntary  pa^anents,  but  that 
so  much  thereof  as  were  overpayments  were 
made  under  a  mistake  of  fact.  Davis  r. 
Kling,  77  Hun  (N.  Y.)  598,  28  N.  Y.  Suppl. 
1026. 

32.  Gamble  v.  Knott,  40  Ga.  199;  Bogue  r. 
Newcomb,  1  Thomps.  .'v  C.  (N.  Y.)  251 
[affirmed  in  58  N.  Y.  671]. 

Failure  to  notify  seller. — Where  the  pur- 
chaser of  a  drug  store  does  not  call  tlie  atten- 
tion of  the  seller  to  a  deficiency  in  the  num- 
ber of  bottles  sold  witliin  a  reasonable  time, 
in  order  to  allow  the  seller  to  verify  such 
deficiency,  the  deficiency  cannot  bo  set  up  as  a 
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part  will  not  waive  a  deficiency  on  the  completion  of  delivery,^^  unless  the  contract 
is  entire.^^ 

10.  Quality  of  Goods  Delivered  —  a.  When  Quality  Is  Not  Specified —  (i)  In 

General.  Although  in  the  absence  of  a  definite  agreement  as  to  quality 
no  particular  quality  will  be  implied,^^  and  the  seller  is  not  bound  to  furnish 
goods  of  the  best  quality,^^  yet  he  cannot  fulfil  his  contract  by  furnishing  articles 
of  the  poorest  quality,^^  but  must  at  least  furnish  articles  of  a  fair  average  quality 


deduction  from  the  purchase-price  in  a  suit 
to  redeem  from  a  purchase-money  chattel 
mortgage.  Higbie  v.  Rogers,  63  N.  J.  Eq. 
368,  50  Atl.  366  [reversing  (Ch.  1901)  48 
Atl.  554], 

33.  Cofield  V.  Clark,  2  Colo.  101;  Catlin 
V.  Tobias,  26  N.  Y.  217,  84  Am.  Dec.  183; 
Visscher  v.  Greenbank  Alkali  Co.,  11  Hun 
(N.  Y.)  159. 

Conditional  acceptance. —  On  a  sale  of  logs 
an  acceptance  of  part  on  the  condition  that 
the  balance  will  bring  the  total  number  of 
feet  up  to  the  required  amount  does  not  bind 
the  purchaser  if  there  is  a  deficiency.  Du- 
planty  v.  Stokes,  103  Mich.  630,  61  N.  W. 
1015. 

34.  Morse  v.  Brackett,  98  Mass.  205 ;  Swift 
V.  Opdyke,  43  Barb.  (N.  Y.)  274;  Carpenter 
V.  Brainerd,  37  Vt.  145. 

35.  Wilson  v.  Lawrence,  139  Mass.  318,  1 
N.  E.  278;  Ashland  Lumber  Co.  v.  Detroit 
Salt  Co.,  114  Wis.  66,  89  N.  W.  904.  And 
see  Gray  v.  Gannon,  6  Thomps.  &  C.  (N.  Y.) 
245. 

Seller's  option. —  If  the  seller  is  given  the 
option  of  supplying  articles  of  any  designated 
grades  the  purchaser  cannot  complain  that 
the  grade  selected  was  not  the  best.  Evans 
V.  Western  Brass  Mfg.  Co.,  118  Mo.  548,  24 
S.  W.  175. 

Natural  deterioration. —  A  delivery  of  hoop 
iron  cannot  be  rejected  because  it  has  rusted 
necessarily  in  view  of  the  season  and  method 
of  transportation.  Bull  v.  Robison,  2  C.  L.  R. 
1276,  10  Exch.  342,  24  L.  J.  Exch.  165,  2 
Wkly.  Rep.  623. 

36.  Thompson  v.  Maxwell,  71  111.  144; 
Strahorn-Hutton-Evans  Commission  Co.  v. 
Red  River  Oil  Co.,  104  La.  664,  29  So.  265 ; 
Lanata  v.  O'Brien,  13  La.  Ann.  229.  And  see 
Brewington  v.  Mesker,  51  Mo.  App.  348;  City, 
etc.,  R.  Co.  Basshor,  82  Md.  397,  33  Atl. 
635,  holding  that  an  agreement  to  furnish 
boilers  that  will  give  two  hundred  horse 
power  each  does  not  bind  one  to  furnish 
boilers  giving  that  power  with  the  best  econ- 
omy in  the  consumption  of  coal. 

Right  to  cull. — The  right  to  buy  at  a  stipu- 
lated price  any  part  or  the  whole  of  certain 
refuse  lumber  does  not  include  the  right  to 
cull  and  pick  it  over  for  the  best  pieces. 
Waterman  v.  Morrell,  68  Cal.  217,  9  Pac.  71. 

37.  Strahorn-Hutton-Evans  Commission  Co. 
V.  Red  River  Oil  Co.,  104  La.  664,  29  So.  265. 

New  or  second-hand. —  Purchase  of  a  ma- 
chine from  a  dealer  implies  that  the  machine 
sold  shall  be  new;  that  is,  not  second  hand, 
or  the  worse  for  wear.  Grieb  v.  Cole,  60 
Mich.  397,  27  N.  W.  579,  1  Am.  St.  Rep. 
533. 

38.  Lanata  v.  O'Brien,  13  La.  Ann.  229; 
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Warner  v.  Arctic  Ice  Co.,  74  Me.  475; 
Strongitharm  v.  North  Lonsdale  Iron,  etc., 
Co.,  21  T.  L.  R.  357. 

Average  quality.— Where  it  is  provided  in 
a  contract  that  a  bunch  of  cattle  of  average 
quality  shall  be  tendered  between  a  maximum 
and  minimum  condition,  at  least  more  than 
one  fourth  should  be  above  the  minimum 
grade  to  comply  with  the  terms  of  the  con- 
tract. Vassau  v.  Campbell,  79  Minn.  167, 
81  N.  W.  829.  A  contract  to  furnish  machin- 
ery for  a  first-class  oil  mill  is  not  to  be  con- 
strued as  meaning  first  class  of  the  particular 
manufacturer  making  the  contract,  but  first 
class  generally.  Van  Winkle  v.  Wilkins,  81 
Ga.  93,  7  S.  E.  644,  12  Am.  St.  Rep.  299. 

Goods  of  particular  factory. —  Where  a 
manufacturer  of  goods,  known  in  the  market 
by  numbers  distinguishing  the  different 
qualities,  contracts  to  sell  and  deliver  goods 
from  his  factory  of  certain  numbers,  in  an 
action  upon  the  contract  it  is  not  material 
whether  the  goods  delivered  are  of  equal  or 
inferior  quality  to  those  of  corresponding 
numbers  manufactured  at  other  factories,  or 
whether  they  are  or  are  not  merchantable. 
If  they  are  the  numbers  contracted  for  as 
manufactured  at  the  contractor's  factory,  the 
contract  is  fulfilled.  Beck  v.  Sheldon,  48 
N.  Y.  365.  See  also  Strongitharm  v.  North 
Lonsdale  Iron,  etc.,  Co.,  21  T.  L.  R.  357; 
Kimball  v.  Deere,  108  Iowa  676,  77  N.  W. 
1041,  holding  that  under  a  contract  for  the 
purchase  of  certain  manufactured  articles, 
providing  that  such  articles  should  be  made 
"  from  the  patterns "  of  a  certain  company 
manufacturing  such  goods,  and  that  "  no 
change  from  said  patterns "  should  be  made 
without  the  consent  of  the  purchaser,  the 
manufacturer  was  not  required  to  use  the 
identical  patterns  which  had  been  used  by  the 
company  referred  to,  but  only  to  furnish  arti- 
cles in  which  there  was  no  change,  as  to  the 
several  parts  thereof  from  the  finished  prod- 
uct of  such  company. 

Quality  of  compounded  articles. — Where  an 
order  for  two  articles  mixed  is  given  to  a 
manufacturer  of  such  a  mixture,  without 
specifying  the  proportion  of  each  article,  the 
manufacturer  is  empowered  to  compound  the 
same  in  the  usual  manner  in  which  the  mix- 
ture is  prepared  for  the  market.  Konitzky 
V.  Meyer,  49  N.  Y.  571. 

Quality  determined  by  prior  sales. —  Where 
the  contract  recited  that  goods  to  be  manu- 
factured should  be  "same  as  last"  made  for 
the  purchaser,  the  contract  only  bound  the 
seller  to  furnish  goods  of  the  quality  of  the 
lot  last  furnished,  and  did  not  oblige  it  to 
furnish  goods  that  were  perfect.  Koch  v. 
Bamford  Bros.  Silk  Mfg.  Co.,  69  N.  J.  L. 
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and  such  as  are  merchantable.^^  The  mere  fact  that  the  value  of  the  goods  is 
not  equal  to  the  price  paid  is  immaterial;  but  if  the  purchaser  inquires  the  price 
of  goods  of  the  best  quality,  and,  on  being  given  quotations  which  did  not  specify 
the  quality,  orders  the  goods,  the  sale  is  of  the  best  quality  of  that  class  of  goods, 
and  an  agreement  for  the  best  quality  is  not  complied  with  by  furnishing  goods 
of  an  average  quality*^  A  sale  of  goods  ''with  all  faults"  covers  such  defects 
in  quaUty  as  are  not  inconsistent  with  the  identity  of  the  goods  as  described. 

(ii)  Liability  Fob  Defective  Goods .^'^  In  the  absence  of  fraud  on  a 
sale  of  goods  without  warranty  or  particular  agreement  as  to  quality,  the  seller 
is  not  answerable  for  defects,^^  whether  obvious  or  latent,^^  the  rule  of  caveat 
emptor  applying  in  all  its  force.*^    Where  the  sale  is  by  the  manufacturer  of  the 


252,  55  Atl.  271.  And  see  Smith  V.  Gray, 
56  111.  419. 

39.  Barrow  v.  Penick,  110  La.  572,  34  So. 
691;  Peek  v.  Armstrong,  38  Barb.  (N.  Y.) 
215;  Howard  v.  Hoey,  28  Wend.  (N.  Y.)  350, 
35  Am.  Dee.  572;  Ketchum  v.  Wells,  19 
Wis.  25. 

40.  California. —  Sanborn  f.  Cunningham, 
(1893)  33  Pae.  894. 

Georgia. — ^Leonard  v.  Peeples,  30  Ga.  61. 
Indiana. —  Sohn  v.  Jervis,  101  Ind.  578,  1 
N.  E.  73. 

Massachusetts. —  Mixer  V.  Cobiirn,  11  Mete. 
559,  45  Am.  Dec.  230. 

Neio  York. —  Nicholson  v.  Paston,  11  N.  Y. 
Suppl.  567. 

Pennsylvania. —  Shirley  v.  Keagy,  126  Pa. 
St.  282,  17  Atl.  607. 

Vermont. —  Wallace  v.  Stone,  38  Vt.  607. 

41.  Philadelphia  Whiting  Co.  v.  Detroit 
White  Lead  Works,  58  Mich.  29,  24  N.  W.  881. 

42.  Eastern  Ice  Co.  'i\  King,  86  Va.  97,  9 
S.  E.  506. 

43.  Whitney  v.  Boardman,  118  Mass.  242. 

44.  Implied  warranty  against  defects  see 
infra,  VII,  D,  6,  e. 

Return  of  goods  as  condition  precedent  to 
defense  of  action  for  price  see  infra,  VIII,  E, 
4,  a,  (IV). 

45.  Alabama. —  Boit  v.  Maybin,  52  Ala. 
252;  Preston  v.  Dunham,  52  Ala.  217. 

Arkansas. —  James  v.  Bocage,  45  Ark.  284. 

Georgia. —  Holcomb  v.  Cable  Co.,  119  Ga. 
466,  46  S.  E.  671;  Johnson  v.  Andrews,  28 
Ga.  17. 

Illinois. —  Nickle  v.  Williamson,  44  111.  48; 
Nichols  V.  Guibor,  20  111.  285;  Archdale  v. 
Moore,  19  111.  565. 

Iowa. —  Neally  v.  Wilhelm,  4  Greene  240, 
61  Am.  Dec.  118. 

Louisiana. — Lynch  v.  Kennedy,  27  La.  Ann. 
464;  Barclay  v.  Conrad,  7  La.  261. 

Maryland. —  Wheat  Cross,  31  Md.  99,  1 
Am.  Rep.  28 ;  Taymon  v.  Mitchell,  1  Md.  Ch. 
496. 

Massachusetts. —  Wilson  v.  Lawrence,  139 
Mass.  318,  1  N.  E.  278. 

Mississippi. — .Qtts  v.  Alderson,  10  Sm.  & 
M.  476. 

Neio  York. — ^Rudderow  v.  Huntington,  3 
Sandf.  252 ;  Goldrich  v.  Ryan,  3  E.  D.  Smith 
324;  Moses  v.  Mead,  1  Den.  378,  43  Am.  Dec. 
676;  Welsh  V.  Carter,  1  Wend.  185,  19  Am. 
Dec.  473;  Holden  v.  Dakin,  4  Johns.  421. 

Pennsylvania. —  Heilbruner  t\  Wayte,  51 
Pa.  St.  259;  Wetherill  v.  Neilson,  20*Pa.  St. 


448,  54  Am.  Dee.  741 ;  Ames  v.  Owens,  2  C. 
PI.  99. 

South  Carolina. —  Thompson  v.  Lindsay,  1 
Treadw.  236,  3  Brev.  305;  Neilson  v.  Dick- 
enson, 1  Desauss.  Eq.  133. 

Tennessee. —  Westmoreland  v.  Dixon,  4 
Hayw.  223,  9  Am.  Dec.  763. 

Vermont. —  Henderson  v.  Ward,  27  Vt.  432. 

Virginia. —  Wilson  u.  Shackleford,  4 
Rand.  5. 

Wisconsin. —  Milwaukee  Boiler  Co.  v.  Dun- 
can, 87  Wis.  120,  58  N.  W.  232,  41  Am.  St. 
Rep.  33. 

United  States. — ■  Willings  v.  Consequa,  30 
Fed.  Cas.  No.  17,767,  Pet.  C.  C.  301.  And 
see  The  Monte  Allegre,  9  Wheat.  616,  6 
L.  ed.  174. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  391. 

46.  Georgia.— 'H.of^ma.n  v.  Gates,  77  Ga. 
70L 

Indiana. —  Ricketts  v.  Hays,  13  Ind.  181. 

Louisiana. —  White  v.  Hill,  10  La.  Ann. 
189;  Briant  v.  Marsh,  19  La.  391. 

Neic  York.—  Koe  v.  Sanborn,  21  N.  Y.  552, 
78  Am.  Dec.  163;  American  Forcite  Powder 
Mfg.  Co.  V.  Bradv,  4  N.  Y.  App.  Div.  95,  38 
N.  Y.  Suppl.  545. 

Tennessee. —  Crabtree  v.  Cheatham,  2  Yerg. 
138 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  399. 

47.  Alabama. —  Meyer  Bros.  Drug  Co.  v. 
Puckett,  139  Ala.  331,  35  So.  1019. 

Illinois.— Kohl  v.  Lindley,  39  111.  195,  89 
Am.  Dec.  294. 

Iou:a. —  Dean  v.  Morey,  33  Iowa  120. 

Kansas. —  Kinkel  v.  Winne,  67  Kan.  100, 
72  Pac.  548,  62  L.  R.  A.  596. 

Mississippi. —  Watkins  v.  Guthrie,  (1905) 
38  So.  370. 

New  York. —  Beirne  v.  Dord,  2  Sandf.  89; 
Eaton  V.  Waldron,  67  Hun  551,  22  N.  Y. 
Suppl.  504;  Heller  v.  Altman,  91  N.  Y.  Suppl. 
769;  Howard  v.  Hoey,  23  Wend.  350,  35  Am. 
Dec.  572. 

North  Carolina. — Fulenwider  r.  Poston,  48 
N.  C.  528;  Duckworth  r.  Walker,  46  N.  C. 
507;  Caldwell  r.  Smith,  20  N.  C.  193. 

Pennsylvania. —  Lord  r.  Grow,  39  Pa.  St. 
88,  80  Am.  Dec.  504;  Lightv  r.  Shorb,  3 
Penr.  &  W.  447,  24  Am.  Dec.  334. 

Tennessee. — Goad  r.  Johnson,  6  Heisk.  340. 

Virginia. —  Proctor  r.  Spratley,  78  Va.  254, 

United  States. —  Barnard  r.  Kellogg.  10 
Wall.  383,  19  L.  ed.  987;  Lindlev  r.^Hmit, 
22  Fed.  52. 

See  43  Cent.  Dig,  tit.  "Sales,"  §  401. 
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goods,  however,  the  rule  is  in  some  jurisdictions  more  strict  and  he  is  held  Hable 
for  defects.*^  But  in  either  case  there  can  be  no  recovery  for  superior  quality.*^ 
b.  When  Quality  Is  Designated  —  (i)  In  General.  If  there  is  a  specific 
agreement  as  to  quahty  no  additional  condition  will  be  impUed,^^  or  read  into  the 
contract  by  construction.^^  So  where  the  quality  of  the  goods  is  designated  in 
general  terms  a  delivery  of  goods  within  that  description  is  sufficient  and  the 
buyer  has  no  right  to  demand  goods  of  a  particular  make.^^  But  if  goods  of  a 
particular  quality  are  contracted  for,  it  is  not  sufficient  that  the  goods  delivered 
are  merchantable.^*  The  agreement  as  to  quality  must  be  substantially  com- 
plied with,^^  and  if  there  is  a  failure  of  such  comphance  as  to  a  material  part  of  the 


Rule  of  caveat  emptor. —  The  rule  of  caveat 
emptor  is  that  if  the  buyer  does  not  exact  a 
warranty  of  quality  but  trusts  to  his  own 
judgment,  he  must  bear  the  loss  if  the  qual- 
ity is  not  what  he  expected  it  to  be.  The 
rule  assumes  that  each  party  acts  in  good 
faith.  Welsh  v.  Carter,  1  Wend.  (N.  Y.) 
185,  19  Am.  Dec.  473. 

48.  Illinois. — 'Archdale  T.  Moore,  19  111. 
565. 

Indiana. —  Page  v.  Ford,  12  Ind.  46. 

Louisiana. —  Barclay  v.  Conrad,  7  La.  261. 

Minnesota. —  Wisconsin  Red  Pressed-Brick 
Co.  V.  Hood,  60  Minn.  401,  62  N.  W.  550, 
51  Am.  St.  Rep.  539. 

'New  Hampshire. —  Newmarket  Iron  Foun- 
dry V.  Harvey,  23  N.  H.  395. 

NeiD  York. —  Carleton  r.  Lombard,  149 
K  Y.  137,  43  N.  E.  422. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  397. 

Contra.— Matthews  r.  Hartson,  3  Pittsb. 
(Pa.)  86. 

49.  Perkinson  v.  Fehlig,  21  Mo.  App.  327; 

Newmarket  Iron  Foundrv  r.  Harvev,  23  N.  H. 
395. 

50.  Contract  construed  and  held  to  be  suffi- 
ciently definite  as  to  quality  see  Hobe  Lum- 
ber Co.  ?;.  McGrath,  104  Minn.  345,  116  N.  W. 
652. 

51.  Davis  V.  Allen,  77  S.  W.  1125,  25  Ky. 
L.  Rep.  1424;  Baird  r.  Grand  Rapids  School 
Furniture  Co.,  98  Mich.  457,  57  N.  W.  729. 
Under  a  contract  for  "  cool  and  sweet  oats," 
the  oats  need  not  meet  the  requirements  of 
any  grade.  It  is  only  necessary  that  they 
arrive  at  their  destination  "  cool  and  sweet." 
Gregg  V.  Wooliscroft,  52  111,  App.  214. 

52.  City,  etc.,  R.  Co.  v.  Basshor,  82  Md. 
397,  33  Atl.  635;  Trotter  v.  Heckscher,  42 
N.  J.  Eq.  251,  7  Atl.  353;  Taylor  v.  Dalton, 
3  F.  &  F.  263. 

Sale  of  set  of  books.- — Where  defendant 
agreed  to  purchase  of  plaintiff  a  work  in 
twelve  volumes,  and  to  pay  for  each  volume 
as  delivered,  and  plaintiff  agreed  to  publish 
a  sketch  and  portrait  of  defendant,  plaintiff 
could  recover  for  eleven  volumes  delivered, 
although  no  sketch  or  portrait  had  been  pub- 
lished, as  the  twelfth  volume,  not  then  pub- 
lished, mjght  contain  them.  White  v.  Cor- 
bin,  86  N.'Y,  Suppl.  216. 

53.  Page  v.  Proctor,  5  Ont,  238,  See  also 
Leggat  V.  Sands'  Ale  Brewing  Co.,  60  111.  158. 

54.  McDonald  r.  Gardner,  56  Wis.  35,  13 
N-  W.  689. 

55.  California. —  Johnson-Locke  Mercantile 
Co.  r.  Howard,  (1901)  65  Pac.  953. 

[V,  B,  10,  a,  (II)] 


Connecticut. —  Moline  Jewelry  Co.  v.  Din- 
nan,  81  Conn.  Ill,  70  Atl.  634,  17  L.  R=  a. 
N.  S.  1119. 

loiva. —  Prior  f.  Schmeiser,  100  Iowa  299, 
69  N.  W.  525;  Loftus  v.  Riley,  83  Iowa  503, 
50  N.  W.  17. 

Michigan. —  American  Hoist,  etc.,  Co.  r. 
Johnson,  114  Mich.  172,  72  N.  W.  154; 
Howard  v.  Bellows,  49  Mich.  620,  14  N.  W. 
570. 

New  York —  Hecla  Iron  Works  v.  Milliken, 
48  N.  Y.  App.  Div.  574,  62  N.  Y.  Suppl,  959; 
Baylis  r.  Weibezahl,  42  Misc.  178,  85  N,  Y. 
Suppl.  355;  Mackintosh  v.  Hawley,  13  N.  Y. 
St.  434. 

Vermont. —  Viall  v.  Hubbard,  37  Vt.  114. 

United  states. —  U,  S,  Sugar  Refinery  v. 
Providence  Steam,  etc.  Pipe  Co.,  62  Fed. 
375,  10  C.  C,  A,  422. 

England. —  Lucas  v.  Bristow,  E,  B.  &  E. 
907,  5  Jur.  N.  S.  68,  27  L,  J,  Q.  B.  364,  6 
Wkly,  Rep.  685,  96  E.  C.  L,  907. 

Canada. —  Thompson  v.  Dyment,  13  Can, 
Sup.  Ct.  303;  Mooers  v.  Gooderham,  14  Ont, 
451. 

Material  defect. —  Where  plaintiff  was  to 
furnish  a  monument  of  "  ^ood  white  marble," 
and  the  material  was  of  that  description,  but 
had  a  discoloration  on  it  occasioned  by  acci- 
dent, and  which  by  lapse  of  time  and  ex- 
posure to  the  air  would  disappear,  the  dis- 
coloration was  a  material  defect,  and  defend- 
ant was  fully  justified  in  refusing  to  accept 
the  monument.  Viall  v.  Hubbard,  37  Vt.  114. 
But  see  Lyndon  Granite  Co.  v.  Farrar,  53 
Vt.  585,  holding  that  where  defendant  con- 
tracted for  a  headstone  of  "  blue  Rutland 
marble,"  a  "  whitish  streak,"  which  was  nat- 
ural and  would  disappear  after  exposure  to 
the  air,  and  in  no  way  impaired  the  dura- 
bility and  value  of  the  stone,  was  not  a  ma- 
terial defect. 

Better  quality  or  value. —  Where  a  contract 
provides  that  the  tender  of  a  bunch  of  cattle 
of  a  certain  age  shall  be  made  at  a  specified 
time,  an  offer  of  cattle  older  than  the  speci- 
fied age,  although  perhaps  of  more  value,  will 
not  satisfy  the  terms  of  such  contract,  Vas- 
sau  V.  Campbell,  79  Minn.  167,  81  N.  W,  829, 
And  see  Ellison  Furniture,  etc.,  Co,  v.  Lang- 
ever,  (Tex,  Civ,  App.  1908)  113  S.  W.  178, 
holding  that  under  a  contract  to  construct 
an  electric  light  sign  with  a  specified  num- 
ber of  lamps  in  the  border,  the  buyer  need 
not  accept  a  sign  containing  a  less  number, 
although  the  lesser  number  be  more  desirable 
from  the  standpoint  of  beauty  or  utility,  the 
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goods  ^®  the  buyer  will  not  be  bound  to  accept  them."    The  seller  cannot  of  course  be 


doctrine  of  substantial  compliance  being  in- 
applicable. Compare  Holt  V.  Sims,  94  Minn. 
157,  102  N.  W.  386,  holding  that  where 
plaintiff  had  agreed  to  install  a  heating 
plant  with  a  No.  3  boiler,  but  furnished  a 
No.  5  boiler  of  a  better  and  greater  heating 
capacity,  it  was  a  substantial  compliance 
with  the  contract. 

Substantial  compliance. —  A  contract  to  de- 
liver logs  of  a  certain  average  diameter  is 
complied  with  if  the  average  of  the  whole 
amount  delivered  is  within  the  stipulation, 
although  some  are  below  the  stipulated  di- 
ameter. Wolf  V.  Boston  Veneer  Box  Co.,  109 
Mass.  68.  Where  a  special  bullet  manufac- 
tured for  a  firearms  company  was  packed  in 
a  blue  or  buif  box,  as  furnished  by  the 
maker  or  the  company,  respectively,  a  dealer 
accustomed  only  to  the  buff  box  cannot  re- 
fuse to  accept  such  bullets,  furnished  in  com- 
pliance with  his  order  by  a  jobber,  because 
they  were  packed  in  blue  boxes  bearing  the 
name  of  the  maker,  with  which  he  was  not 
familiar.  Forke  v.  E.  C.  Meacham  Arms  Co., 
(Tex.  1892)  19  S.  W.  550. 

A  contract  to  sell  lumber  "to  be  of  fair 
average  quality  with  the  six  ears  heretofore 
shipped,"  such  cars  having  contained  five 
different  qualities  of  lumber,  does  not  require 
a  delivery  of  lumber  of  the  different  qualities 
in  the  same  relative  proportion,  but  a  deliv- 
ery of  a  fair  average  is  sufficient.  Butterfield 
t-.*Herren,  80  Wis.  240,  49  N.  W.  826. 

Goods  of  different  qualities. —  Where  the 
contract  calls  for  a  delivery  of  goods  of  two 
qualities  in  the  proportion  of  three  to  two, 
a  delivery  in  which  the  inferior  quality  ex- 
ceeds two  fifths  is  not  a  good  delivery.  Mc- 
Ardle  t\  Atha,  29  Hun  (N.  Y.)  219.  See 
also  Grant  v.  Merchants',  etc.,  Bank,  35  Mich. 
515. 

Construction  of  contract. — ^Vhere  defend- 
ant's agent  on  being  solicited  for  a  coal 
order,  and  being  asked  by  plaintiff's  sales- 
man what  he  would  pay,  stated  he  had  been 
buying  Indiana  egg,  double  screened  coal, 
absolutely  clean,  for  $1.75,"  and,  after  a  tele- 
phone conversation  with  plaintiff's  office,  the 
salesman  stated  to  defendant's  agent,  "  We 
will  put  it  in  here  for  $1.75,"  an  order  given 
for  "  Indiana  egg  coal "  pursuant  to  such 
negotiations  requires  defendant  to  furnish 
double  screened  coal.  Indiana  Fuel  Supply 
Co.  V.  Indianapolis  Basket  Co.,  41  Ind.  App. 
658,  84  N.  E.  776. 

56.  Kentucky. —  Fogg  r.  Rodgers,  84  Ky. 
■■)58,  2  S.  W.  248,  8  Ky.  L.  Rep.  504. 

Massachusetts. — •  Deiitsch  v.  Pratt,  149 
Mass.  415,  21  N.  E.  1072. 

Minnesota. —  Vassau  v.  Campbell,  79  Minn. 
167,  81  N.  W.  829. 

Nelraska. —  Bryant  V.  Thesing,  46  Nebr. 
244,  64  N.  W.  967. 

Neio  York. — Hecla  Iron  Works  V.  Milliken, 
48  N.  Y.  App.  Div.  574,  62  N.  Y.  Suppl.  959. 

Pennsylvania.— McHemy  r.  Bulifant,  207 
Pa.  St.  15,  56  Atl.  226. 

C^ff«ar?a.— Thompson  r.  Dyment,  13  Can. 
Sup.  Ct.  303. 


Illustration. —  A  contract  of  sale  of  twenty- 
five  cars  of  "  number  one  hay  "  at  a  certain 
amount  per  ton,  to  be  shipped,  with  pro- 
vision that,  if  any  part  of  it  did  not  grade 
No.  1,  the  buyer  was  to  have  the  privilege 
of  having  any  part  or  all  of  the  twenty-five 
cars  graded,  and  fixing  a  price  for  other 
grades,  does  not  allow  of  delivery  of  any 
kind  of  hay,  but  requires  that  the  great  bulk 
of  it  be  No.  1,  so  that  there  is  not  a  suffi- 
cient performance,  more  than  half  the  hay 
tendered  not  being  of  that  grade.  Blooming- 
dale  V.  Hewitt,  40  N.  Y.  App.  Div.  208,  58 
N.  Y.  S'uppl.  9  [affirmed  in  170  N.  Y.  568,  62 
N.  E.  1094]. 

57.  Kentucky. —  Munford  V.  Kevil,  109  Ky. 
246,  58  S.  W.  703,  22  Ky.  L.  Rep.  730. 

Massachusetts. — West  End  Mfg.  Co.  v. 
P.  R.  Warren  Co.,  198  Mass.  320,  84  N.  E. 
488 ;  National  Rubber  Co.  v.  Sweet,  129  Mass. 
36. 

Michigan. —  Where  a  contract  provided  for 
the  sale  of  certain  lumber,  less  what  mill 
culls  there  might  be  among  it,  at  a  certain 
price  per  one  thousand,  there  was  no  sale  of 
the  culls,  so  that  whatever  culls  were  shipped 
the  buyer  was  entitled  to  reject.  Godkin  v. 
Weber,  154  Mich.  207,  114  is^.  W.  924,  117 
N.  W.  628,  20  L.  R.  A.  N.  S.  498. 

Minnesota. —  Haase  v.  Nonnemacher,  21 
Minn.  486. 

Missouri. —  F.  W.  Brockman  Commission 
Co.  V.  Kilbourne,  111  Mo.  App.  542,  86  S.  W. 
275;  Heimann  v.  Hatcher  Mercantile  Co.,  106 
Mo.  App.  438,  80  S.  W.  729;  Little  Rock 
Grain  Co.  v.  Brubaker,  89  Mo.  App.  1 ;  Bush 
V.  Fisher,  85  Mo.  App.  1 ;  Halpin  v.  Manny, 
33  Mo.  App.  388. 

New  York.— Reed  v.  Randall,  29  N.  Y.  358, 
86  Am.  Dec.  305 ;  Seixas  v.  Ockershausen,  43 
Hun  559;  Pierson  v.  Crooks,  42  Hun  571 
[affirmed  in  115  N.  Y.  539,  22  N.  E.  349,  12 
Am.  St.  Rep.  831];  Stonehill  W^ine  Co.  r. 
Lupo,  110  N.  Y.  Suppl.  408;  Fischer  v.  Keillv, 
15  N.  Y.  St.  399  [affirmed  in  3  N.  Y.  Suppl. 
757]. 

Ohio. —  Bellaire  Stove  Co.  r.  Midland  Steel 
Co.,  66  Ohio  St.  1.  63  N.  E.  587. 

England. —  Sinidino  v.  Kitchen,  Cab.  &  E. 
217. 

Canada. —  Lewis  r.  Barre,  14  Manitoba  32. 

Method  of  packing. —  Where  defendant  con- 
tracted to  deliver  rice  "  in  double  bags,"  to 
be  shipped  for  New  York,  and  there  was  evi- 
dence that  rice  in  single  bags  would  not  read- 
ily sell  in  the  American  market,  and  that  in 
New  York  double  bags  were  considered  es- 
sential for  transit  to  the  west,  the  packino; 
in  double  bags  affected  the  quality  and  de- 
scription of  the  rice  sold,  and  the  buyer  was 
entitled  to  reject  it  if  sent  in  single  bags. 
Makin  v.  London  Rice  Mill  Co.,  20  L.  T.  Rep. 
N.  S.  705,  17  Wkly.  Rep.  768.  But  see  Gower 
r.  Von  Dedalzon,  3  Bing.  N.  Cas.  717.  3 
Hodges  94.  1  Jur.  285.  L.  J.  C.  P.  198.  4 
Scott  453.  32  E.  C.  L.  331.  One  who  con- 
tracts to  sol!  and  deliver  on  board  cars  bar- 
reled spirits,  knowing  that  such  goods  are 
to  be  exported,  by  implication  agrees  that  the 
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required  to  furnish  goods  of  any  quality  except  that  specified. Unless  qualified 
by  conditions  indicating  that  a  different  meaning  was  intended,^^  the  designation 
of  quality  will  be  construed  as  it  is  generally  understood  among  dealers  in  goods 
forming  the  subject-matter  of  the  contract. 

(ii)  Brand.  If  the  article  sold  is  designated  by  a  particular  brand  the  buyer 
is  not  bound  to  receive  an  article  of  any  other  quality;  and  on  the  other  hand 
the  obligation  of  the  seller  is  fulfilled  if  he  delivers  the  goods  known  by  that  brand, 
although  they  are  no^  in  fact  of  good  quality.®^ 

(ill)  "Good''  or  "Sound''  Goods,  A  designation  of  the  article  as  "good" 
or  "sound"  means  that  it  shall  be  of  medium  quality/^  according  to  the  custom 


barrels  shall  be  properly  filled  and  suitable 
for  such  transportation,  and  is  liable  for 
leakage  caused  by  defects,  although  they  were 
latent  defects  in  the  wood  of  which  such 
barrels  are  made.  Stevens  V.  Pincolfs,  9 
Ohio  Dec.  (Reprint)  479,  14  Cine.  L.  Bui. 
110. 

58.  National  Rubber  Co.  v.  Sweet,  129 
Mass.  36. 

Right  of  selection. —  If  the  buyer  is  given 
the  right  of  selection  within  certain  limits 
as  to  quality,  a  selection  made  must  be 
within  such  limits.  Groot  V,  Story,  41  Vt. 
533. 

59.  Cape  Cod  Cranberry  Sales  Co.  v.  Whit- 
ney, 177  Mass.  385,  59  N.  E.  70;  T.  B.  Scott 
Lumber  Co.  v.  Hafner-Lothman  Mfg.  Co.,  91 
Wis.  667,  65  N.  W.  513.  As  the  quality  of 
oil  depends  on  the  time  of  the  year  when  it 
is  made,  a  specification  as  to  the  time  of  mak- 
ing the  oil  controls  the  mere  name  of  the  oil 
specified  in  the  contract  Standard  Cotton 
Seed  Oil  Co.  v.  Excelsior  jlefining  Co.,  47 
La.  Ann.  781,  17  So.  303,  49  Am.  St.  Rep. 
386. 

60.  Illinois.^  Foos  v.  Sabin,  84  111.  564. 
Massachusetts. — Sherley  v.  McCormick,  135 

Mass.  126;  Monk  v.  Beal,  2  Allen  585. 

Missouri. —  Whitmore  v.  Coates,  14  Mo.  9. 

New  York. —  Abel  v.  Murphv,  45  Misc.  638, 
91  N.  Y.  Suppl.  26. 

England. —  Josling  v.  Kingsford,  13  C.  B. 
N.  S.  447,  9  Jur.  N.  S.  947,  32  L.  J.  C.  P. 
94,  7  L.  T.  Rep.  N.  S.  790,  11  Wkly.  Rep. 
377,  106  E.  C.  L.  447;  Frith  v.  Mitchell,  4 
F.  &  F.  464. 

Canada. —  Bunnel  v.  Whitlaw,  14  U.  C. 
Q.  B.  241. 

Clear  lumber. —  An  order  for  a  specified 
number  of  boards,  clear  stock,  without  knots, 
the  boards  to  be  two  eighths  of  an  inch 
thicker  than  boards  furnished  under  a  pre- 
vious transaction,  does  not  call  for  a  single 
piece  of  board,  and  does  not  prohibit  the 
gluing  together  of  boards  to  meet  the  re- 
quired dimensions.  Hermann  Lumber  Co.  V. 
Heidelberg,  46  Misc.  (N.  Y.)  465,  92  N.  Y. 
Suppl.  256. 

"Seed  barley."— A  sale  of  "seed  barley" 
is  complied  with  by  the  delivery  of  barley 
fit  for  sowing,  and  if  the  term  "  seed  barley  '* 
meant  barley  fit  for  malting  purposes,  the 
fact  ought  to  be  shown  by  clear  and  irre- 
sistible evidence.  Carter  v.  Crick,  4  H.  &  N. 
412,  28  L.  J.  Exch.  238,  7  Wkly.  Rep.  507. 

Healthy  animals. —  Ewe  sheep  which  are 
pregnant  in  October  and  November  9-re  not 
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in  an  unhealthy  condition,  within  a  contract 
of  sale  of  ewes  which  requires  them  to  be 
"  in  healthy  condition  at  time  of  delivery." 
Olson  V.  Port  Huron  Live  Stock  Assoc.,  18 
Mont.  392,  45  Pac,  549,  33  L.  R.  A.  557. 

Place  of  production. —  On  a  sale  of  pitch 
pine  timber  from  Savannah  "  of  fair  average 
quality,"  where  it  appears  that  there  are 
several  qualities  of  such  timber,  that  pro- 
duced in  Central  America  being  of  better 
quality  than  that  from  Savannah,  there  is  a 
sufficient  performance  by  a  delivery  of  a  fair 
average  of  Savannah  '  pitch  pine  timber. 
Jones  V.  Clarke,  2  H.  &  N.  725,  27  L.  J. 
Exch.  165. 

"  No.  I  Superfine "  flour  means  that  the 
flour  shall  be  sweet  of  that  grade.  Bain  v. 
Gooderham,  15  U.  C.  Q.  B.  33. 

61.  O'Donohue  v.  Leggett,  134  N.  Y.  40,  31 
N.  E.  269  [affirming  5  Silv.  Sup.  601,  8 
N.  Y.  Suppl.  426]  ;  May  v.  MacDougall,  18 
Can.  Sup.  Ct.  700;  Hedstrom  v.  Toronto 
Car  Wheel  Co.,  8  Ont.  App.  627;  Bertram  v. 
Massey  Mfg.  Co.,  15  Ont.  516;  Bunnel  v. 
Whitlaw,  14  U.  C.  Q.  B.  241. 

A  sale  of  "  Scott  &  Co.'s  mess  pork  "  is  not 
performed  by  a  delivery  of  pork  which  had 
merely  passed  through  S.  &  Co.'s  hands,  al- 
though bearing  their  brand,  but  calls  for 
pork  of  their  manufacture.  Powell  v.  Hor- 
ton,  2  Bing.  N.  Cas.  668,  2  Hodges  12,  5  L.  J. 
C.  P.  204,  3  Scott  110,  29  E.  C.  L.  710. 

Mistake  in  designation  of  brand. —  Where 
lead  sold  was  designated  as  "  Walker,  Parker 
&  Walker  brand,"  where  in  fact  there  was 
no  such  brand  of  lead  known  to  the  trade, 
the  contract  is  satisfied  by  the  delivery  of 
lead  branded  "  Walkers,  Parker  &  Co." 
Pollen  V.  Le  Roy,  10  Bosw.  (N.  Y.)  38 
[affirmed  in  30  N.  Y.  549].  To  the  same 
effect  see  Hopkins  v.  Hitchcock,  14  C.  B. 
N.  S.  65,  9  Jur.  N.  S.  896,  32  L.  J  C.  P.  154, 
8  L.  T.  Rep.  N.  S.  204,  11  Wklv.  Rep.  597, 
108  E.  C.  L.  65. 

62.  Gossler  v.  Eagle  Sugar  Refinery,  103 
Mass.  331.  And  see  Taylor  v.  Dalton,  3  F. 
&  F.  263. 

63.  Boskowitz  v.  Baker,  74  111.  264;  Goss 
V.  Turner,  21  Vt.  437. 

Choice  quality. —  An  allegation  of  a  tender 
of  hops  of  an  average  of  the  best  product  of 
a  crop  produced  upon  certain  premises,  and 
that  defendants  exerted  their  utmost  to  pro- 
duce a  crop  "  of  choice  quality,  in  sound 
condition,  of  good  color,  and  fully  matured," 
does  not  show  a  compliance  with  a  contract 
to  deliver,  g-b?olutely,  bops  of  that  quality 
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of  the  trade/^  and  suitable  for  the  purpose  for  which  it  is  intended. But  " good" 
does  not  imply  any  absolute  quahty  but  only  that  the  article  shall  be  good  of  its  kind.  ^® 

(iv)  Merchantable  "  Goods.  Similarly  where  it  is  provided  that  the  arti- 
cles sold  shall  be  "merchantable/'  the  articles  must  be  of  a  quality  such  as  is  gen- 
erally sold  in  the  market  and  suitable  for  the  purpose  for  which  they  are 
intended/^  although  not  of  the  best  quality. If,  however,  the  word  "merchant- 
able" has  a  technical  meaning  in  the  locality  where  the  sale  is  made  it  will  be 
presumed  that  the  word  was  used  in  the  technical  sense. 

(v)  ''Satisfactory  Goods.  Where  the  contract  of  sale  is  to  furnish 
some  chattel  which  shall  be  satisfactory  to  the  buyer,  and  the  object  of  the  contract 
is  to  gratify  taste  or  sensibilities,  serve  personal  convenience,  or  satisfy  individual 
preference,  it  is  very  generally  held  that  the  question  whether  the  chattel  fur- 
nished is  satisfactory  is  for  the  sole  determination  of  the  buyer  and  that  the 
courts  cannot  inquire  into  the  reasons  for  his  determination  in  case  he  declares 
that  he  is  not  satisfied. '^^  So  there  are  some  decisions  which  apparently  extend 
this  doctrine  to  cases  where  the  question  is  not  one  of  taste  but  merely  of  operative 
fitness  or  mechanical  utility. On  the  other  hand  there  are  decisions  that  hold 
that  the  buyer  must  show  reasons  for  his  dissatisfaction,^^  and  that  the  law  will 


and  condition,  to  be  produced  upon  said 
premises.  Lilienthal  v.  McCormick,  86  Fed. 
100. 

"Cribbing"  horse. —  Cribbing,  affecting  the 
health  and  condition  of  a  horse,  so  as  to 
render  him  less  able  to  perform  service  and 
of  less  value,  is  unsoundness.  Washburn  v. 
Cuddihy,  8  Gray  (Mass.)  430. 

64.  Meeker  v.  Denison,  Brayt.  (Vt.)  237. 
"On  basis  of  pure." — A  contract  for  sale 

of  growing  flax  "  on  basis  of  pure "  means 
that  the  seed  shall  be  clean  and  unmixed 
with  chaff  and  the  like.  Glass  v.  Blazer,  91 
Mo.  App.  564. 

65.  Reynolds  v.  Palmer,  21  Fed.  433 ;  Peck 
V.  U.  S.,  14  Ct.  CI.  84. 

66.  Wallace  v.  Stone,  38  Vt.  607.  And  see 
Gregg  V.  Wooliscroft,  52  111.  App.  214. 

67.  Delaivare. —  Walton  v.  Black,  5  Houst. 
149;  Darby  v.  Hall,  3  Pennew.  25,  50  Atl. 
64. 

Indiana. —  Blake  v.  Hedges,  14  Ind.  566. 

Maine. —  Crane  v.  Roberts,  5  Me.  419. 

New  York. —  Hamilton  v.  Ganyard,  2  Abb. 
Dec.  314,  3  Keyes  45,  31  How.  Pr.  639  note 
[affirming  34  Barb.  204]. 

OMo.— Cullen  v.  Bimm,  37  Ohio  St.  236. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  197. 

Merchantable  corn. —  Corn  is  not  in  "good 
merchantable  order,"  unless  it  be  well  ri- 
pened and  of  intrinsically  good  quality,  as 
well  as  clean,  dry,  and  well  packed.  Hamil- 
ton ,v.  Ganyard,  34  Barb.  (N.  Y.)  204  [af- 
firmed in  2  Abb.  Dec.  314,  3  Keyes  45,  31 
How.  Pr.  639  note]. 

Place  of  delivery.— The  mere  fact  that 
goods  are  to  be  delivered  at  a  certain  place 
does  not  require  that  they  should  be  "mer- 
chantable "  there,  in  the  absence  of  a  stipu- 
lation to  that  effect.  Minneapolis  Threshing 
Mach.  Co.  V.  Higgins,  71  111.  App.  506.  And 
see  Stockwell  v.  Craig,  20  Mo.  378.  But  see 
Ragland  r.  Butler,  18  Graft.  (Va.)  323,  hold- 
ing that,  uudor  a  contract  to  deliver  mer- 
chantable lumber  at  Richmond,  the  usage  of 
the  trade  at  that  place  could  be  resorted  to 
to  determine  what  was  merchantable  lumber. 


68.  Parks  v.  O'Connor,  70  Tex.  377,  8  S.  W. 
104;  Wood  V.  U.  S.,  11  Ct.  CI.  680. 

69.  Blake  v.  Hedges,  14  Ind.  566. 

70.  Pacific  Coast  El.  Co.  v.  Bravinder,  14 
Wash.  315,  44  Pac.  544. 

71.  Connecticut. —  Zaleski  v.  Clark,  44 
Conn.  218,  26  Am.  Rep.  446,  bust. 

Delaivare. —  Collins  v.  Tigner,  5  Pennew. 
345,  60  Atl.  978,  horse. 

Massachusetts. —  Brown  v.  Foster,  113 
Mass.  136,  18  Am,  Rep.  463  (suit  of 
clothes)  ;  McCarren  v.  McNulty,  7  Gray  139 
(bookcase) . 

Michigan. — Housding  v.  Solomon,  127  Mich. 
654,  87  N.  W.  57  (horses)  ;  Gibson  v.  Cran- 
age, 39  Mich.  49,  33  Am.  Rep.  351  (por- 
trait ) . 

Isfeic  York. — ^  Duplex  Safety  Boiler  Co.  V. 
Garden,  101  N.  Y.  387,  4  N.  E.  749,  54  Am. 
Rep.  709;  Hall  v.  Pierce,  83  N.  Y.  App.  Div. 
312,  82  N.  Y.  Suppl.  61;  Gray  v.  New  Jersey 
Cent.  R.  Co.,  11  Hun  70  (book);  Hoffman 
V.  Gallaher,  6  Daly  42  (work  of  art)  ; 
Barry  v.  Rainey,  27  Misc.  772,  57  N.  Y. 
Suppl.  766  (portrait)  ;  Gray  v.  Alabama 
Nat.  Bank,  10  N.  Y.  Suppl.  5  [affirmed  in 
14  N.  Y.  Suppl.  155]  (design  for  bank 
drafts ) . 

Pennsylvania. —  Adams  Radiator,  etc., 
Works  V.  Schnader,  155  Pa.  St.  394,  26  Atl. 
745,  35  Am.  St.  Rep.  893  (steam  radiator 
for  dwelling-houses)  ;  Hartman  r.  Blackburn, 
7  Pittsb.  Leg.  J.  140  (set  of  teeth). 

Rhode  Island. —  Pennington  r.  Howland.  21 
R.  I.  65,  41  Atl.  891,  79  Am.  St.  Rep.  774, 
portrait. 

Enqland. —  Andrews  r.  Belfield,  2  C.  B. 
N.  S.  779,  89  E.  C.  L.  779,  carriage. 

72.  Goodrich  r.  Van  Nortwick,  48  111.  445; 
Reeves  v.  Chandler,  113  111.  App.  167;  Piano 
Mfg.  Co.  r.  Ellis,  08  Mich.  101.  35  N.  W. 
841;  Walter  A.  Wood  Renpino-,  otc.  Mach. 
Co.  r.  Smith,  50  IVIich.  565,  If)  N.  W.  906, 
45  Am.  Rep.  57;  Osborne  r.  Francis,  38 
W.  Vn.  312,  18  S.  E.  591. 

73.  Mav  r.  Hoover,  112  Ind.  455.  14  N.  E. 
472;  Hummel  v.  Stern,  21  N.  Y.  App.  Div. 
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say  that  what  in  reason  ought  to  satisfy  a  contracting  party  does  satisfy  him/* 
The  weight  of  authority,  however,  is  against  both  of  these  views,  the  rule  that 
has  received  its  sanction  being  that  if  the  buyer  is  honestly  and  in  good  faith 
dissatisfied,  it  is  immaterial  that  he  ought  in  fact  to  be  satisfied  and  that  his 
dissatisfaction  is  unreasonable;  that  the  law  will  not  make  contracts  for  people 
sui  juris It  is,  however,  very  distinctly  recognized  in  this  line  of  decisions 
that  the  dissatisfaction  must  be  real  and  in  good  faith,  and  not  result  from  caprice 
or  a  dishonest  design  to  be  dissatisfied  in  any  event If  the  contract  provides 
that  the  thing  sold  will  operate  ^'m  a  satisfactory  manner,"  it  will  be  construed 
to  mean  in  a  manner  satisfactory  to  a  reasonable  person  and  not  to  the  satisfac- 
tion of  the  purchaser  however  unreasonable  he  may  be/^ 

(vi)  Fitness  For  Purpose  Intended.  Generally  an  article  to  be  of  good 
or  merchantable  quality  must  be  suitable  for  the  purpose  for  which  it  is  intended,^® 


544,  48  N.  Y.  Suppl.  528.  And  see  Flint  v. 
Cook,  102  Ind.  391,  1  N.  E.  633. 

74.  Duplex  Safety  Boiler  Co.  v.  Garden, 
101  N.  Y.  387,  4  N.  E.  749,  54  Am.  Rep. 
709;  Gray  v.  Alabama  Nat.  Bank,  10  N.  Y 
Suppl.  5  [affirmed  in  14  N.  Y.  Suppl.  155]. 
And  see  Miesell  v.  Globe  Mut.  L.  Ins.  Co.,  76 
K  Y.  115;  Brooklyn  v.  Brooklyn  Citv  R.  Co., 
47  N.  Y.  475,  7  Am.  Rep.  469. 

75.  Illinois. —  Buckley  v.  Meidroth,  93  111. 
App.  460,  acetylene  gas  generator. 

Iowa. —  Inman  Mfg.  Co.  v.  American  Cereal 
Co.,  124  Iowa  737,  100  N.  W.  860;  Haney- 
Campbell  Co.  v.  Preston  Creamery  Assoc., 
119  Iowa  188,  93  N.  W.  297;  McCormick 
Harvesting  Macb.  Co.  V.  Okerstrom,  114  Iowa 
260,  86  N.  W.  284. 

Massachusetts. —  Williams  Mfg.  Co.  v. 
Standard  Brass  Co.,  173  Mass.  356,  53  N.  E. 
862, 

Minnesota. —  Mulcaby  V.  Dieudonne,  103 
Minn.  352,  115  N.  W.  636;  McCormick  Har- 
vesting Macb.  Co.  V.  Cbesron,  33  Minn.  32, 
21  N.'  W.  846. 

Pennsylvania. —  Adams  Radiator,  etc, 
Works  V.  Scbnader,  155  Pa.  St.  394,  26  Atl. 
745,  35  Am.  St.  Rep.  893;  Howard  v.  Smed- 
le5^  140  Pa.  St.  81,  21  Atl.  253;  Seeley  v, 
Welles,  120  Pa.  St.  69,  13  Atl.  736;  Singerly 
V.  Thayer,  108  Pa.  St.  291,  2  Atl.  230,  56 
Am.  Rep.  207;  Delahunty  Dyeing  Macb.  Co. 
V.  Pennsylvania  Knitting  Mills,  27  Pa. 
Super.  Ct.  433. 

Vermont.—  McClure  v.  Briggs,  58  Vt.  82,  2 
Atl.  583,  56  Am.  Rep.  557. 

Wisconsin. —  Parr  v.  Nortbern  Electrical 
Mfg.  Co.,  117  Wis.  278,  93  ISL  1099; 
Warder,  etc.,  Co.  v.  Wbitisb,  77  Wis.  430,  46 
N.  W.  540;  Exhaust  Ventilator  Co.  v. 
Chicago,  etc.,  R.  Co.,  66  Wis.  218,  28  N.  W. 
343,  57  Am.  Rep.  257. 

United  States. —  Silsby  Mfg.  Co.  v.  Cbico, 
24  Fed.  893. 

76.  Inman  Mfg.  Co.  v.  American  Cereal 
Co.,  124  Iowa  737,  100  N.  W.  860. 

77.  Buckley  v.  Meidroth,  93  111.  App.  460; 
Singerly  v.  Thayer,  108  Pa.  St.  291,  2  Atl. 
230,  56  Am.  Rep.  207;  Delahunty  Dyeing 
Macb.  Co.  r.  Pennsylvania  Knitting  Mills. 
27  Pa.  Super.  Ct.  433;  Daggett  r.  Johnson, 
49  Vt.  345;  Hartford  Sorghum  Mfg.  Co.  r. 
Brush,  43  Vt.  528;  Parr  v.  Northern  Elec- 
trical Mfg.  Co..  117  Wis.  278,  93  N.  W.  1099; 
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Warder,  etc.,  Co.  v.  Whitish,  77  Wis.  430, 
46  N.  W.  540;  Exhaust  Ventilator  Co.  v. 
Chicago,  etc.,  R.  Co.,  66  Wis.  218,  28  N.  W. 
343,  57  Am.  Rep.  257. 

78.  Lock  wood  Mfg.  Co.  ?;.  Mason  Regulator 
Co.,  183  Mass.  25,  66  N.  E.  420. 

79.  Califoroiia. —  Coburn  v.  California  Port- 
land Cement  Co.,  144  Cal.  81,  77  Pac.  771. 

Illinois. —  Misner  v.  Granger,  9  111.  69 ; 
Elgin  V.  Shoenberger,  59  111.  App.  384  [af- 
firmed in  164  111.  80,  45  N.  E.  434]. 

loica. — ^  Redhead  v.  Wyoming  Cattle  Inv. 
Co.,  126  Iowa  410,  102  N.  W.  144. 

Louisiana. —  Lobdell  v.  Parker,  3  La,  328. 

New  York. — Piel  v.  National  Cooperage  Co., 
85  N.  Y.  App.  Div.  613,  82  N.  Y.  Suppl. 
1031;  Thompson!/.  Chatham  Waterworks  Co., 
51  N.  Y.  App.  Div.  621,  64  N.  Y.  Suppl. 
340. 

South  Carolina. —  Daniel  Pratt  Gin  Co.  v; 
Timmerman,  62  S.  C.  437,  40  S.  E.  941. 

Tennessee. —  Gregson  v.  New  Soddy  Coal 
Co.,  (Cb.  App.  1899)  54  S.  W.  113. 

Tea^as.— Parks  v.  O'Connor,  70  Tex.  377,  8 
S.  W.  104;  Easterly  v.  Jones,  1  Tex.  App. 
Civ.  Cas.  §  189. 

Wisconsin. —  Ketchum  v.  Wells,  19  Wis.  25. 

United  States. —  McGowan  v.  American 
Pressed  Tan  Bark  Co.,  121  U.  S.  575,  7  S.  Ct. 
1315,  30  L.  ed.  1027;  Reynolds  V.  Pahner,  21 
Fed.  433:  Peck  v.  U.  S.,  14  Ct.  CI.  84;  Wood 
V.  U.  S.,  11  Ct.  CI.  680 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  394. 

What  is  fitness. —  Where  an  order  for  a 
book  provided  for  the  attachment  of  a  calen- 
dar on  the  outside  cover,  but  did  not  specify 
bow  it  was  to  be  placed,  the  fact  that  the 
calendar  was  placed  upside  down  was  no 
ground  for  refusal  to  accept  the  book,  there 
being  nothing  to  show  that  plaintiff's  con- 
tention that  that  was  the  proper  way  to 
place  it,  considering  the  nature  and  use  of 
the  book,  was  not  correct.  Standard  Adver- 
tising Co.  V.  Gutman,  33  Misc.  (N.  Y.)  759, 
67  N.  Y.  Suppl.  849. 

Buyer  not  obliged  to  alter  conditions. — 
Where  coal  was  sold  for  use  on  steamships 
and  proved  to  be  unsuitable,  being  too  hard 
to  burn  without  tbe  aid  of  blowers,  the  buyei- 
was  not  obliged  to  put  blowers  on  the  steam- 
ships to  adapt  them  to  burn  hard  coal. 
Heron  t:  Davis,  3  Bosw.  (N.  Y.)  336. 
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o,nd  the  fact  that  the  goods  were  not  to  be  of  the  best  quahty  does  not  change 
the  rule.^*^  The  buyer  is  not  released,  however,  because  the  goods  are  unfit  for 
the  purpose  for  wliich  they  were  intended  if  the  quahty  is  specified, or  if  they 
were  selected  by  the  buyer  himself, or  manufactured  according  to  his  design. 

(vii)  Rejection  or  Accept ance.^^  If  the  goods  are  to  be  of  a  specified 
quality  and  are  defective  it  is  the  duty  of  the  buyer  to  return  them  within  a  reason- 
able time.^^  But  he  is  entitled  to  a  reasonable  time  to  discover  the  defects  ^® 
and  to  learn  what  are  his  rights  in  the  premises. If  he  accepts  the  goods  and 
retains  them  knowing  that  they  are  not  of  the  quality  agreed  on,  he  is  liable  for 
their  value.  And  a  failure  to  return  the  goods  or  at  least  notify  the  seller  of 
their  rejection  within  a  reasonable  time  will  have  the  same  effect. Where, 


80.  Lathrop  v.  Hickson,  67  Ga.  445. 

81.  Scott  r.  McDonald,  83  Ga.  28,  9  S.  E. 
T70;  Horner  f.  Parkhurst,  71  Md.  110,  17 
Atl.  1027;  Chicago  r.  Greer,  9  Wall.  (U.  S.) 
726,  19  L.  ed.  769. 

82.  Barnes  v.  Stacy,  79  Wis.  55,  48  N.  W. 
53. 

83.  Provenzano  v.  Thayer  Mfg.  Co.,  9  Daly 
(N.  Y.)  90;  Mclnnes  r.  Rittenhouse,  (Pa. 
1889)  16  Atl.  818;  Chester  Steel  Castings 
Co.  17.  Brownscombe,  7  Kulp  (Pa.)  136. 

84.  Acceptance  as  waiver  of  breach  of  war- 
ranty see  infra,  VII,  I,  3. 

85.  Illinois. —  Guggenheim  v.  Hoffman,  128 
111.  App.  289. 

Michigan. —  Black  r.  Delbridge,  etc.,  Co.,  90 
Mich.  56,  51  N.  W.  269. 

Mississippi. —  Ferguson  r.  Oliver,  8  Sm. 
&  M.  332. 

Missouri. —  Heimann  r.  Hatcher  Mercantile 
Co.,  106  Mo.  App.  438,  80  S.  W.  729. 

New  York. —  Reed  v.  Randall,  29  N.  Y. 
358,  86  Am.  Dec.  305;  Freeman  r.  Clute,  3 
Barb.  424;  Fisher  i\  Merwin,  1  Daly  234; 
Greenthal  v.  Schneider,  52  How.  Pr.  133; 
Howard  r.  Hoev,  23  Wend.  350,  35  Am.  Dec. 
572. 

Pennsylvania. —  Louis  Werner  Saw  Mill  Co. 
r.  Perree,  201  Pa.  St.  405,  50  Atl.  924; 
Dailey  v.  Green,  15  Pa.  St.  118;  R.  Roths- 
childs Sons'  Co.  V.  McLaughlin,  6  Pa.  Super. 
Ct.  347. 

Texas. —  Streeper  r.  Frieberg,  3  Tex.  App. 
Civ.  Cas.  §  240. 

Vermont.—  Esty  r.  Read,  29  Vt.  278. 

Wisconsin. —  Barton  i'.  Kane,  17  Wis.  37, 
84  Am.  Dec.  728. 

86.  Philadelphia  Whitinff  Co.  r.  Detroit 
White  Lead  Works,  58  Mich.  29,  24  N.  W. 
881. 

87.  Norton  v.  Dreyfuss,  106  N.  Y.  00,  12 
N.  E.  428. 

88.  Delaware. —  Harper  r.  Baird,  3  Pennew. 
110,  50  Atl.  326. 

(7 cor^^ta.— Houser  r.  Gurr,  88  Ga.  433,  14 
S.  E.  594;  Watkins  v.  Paine,  57  Ga.  50. 

Indiana. —  Barkalow  r.  Pfeiffer,  38  Ind. 
214. 

Iowa. —  Mackev  r.  Swartz,  60  Iowa  710, 
15  N.  W.  576;  Fear  r.  Jones,  6  Iowa  169. 

Kentucky.— Kevr  r.  Smith,  5  B.  Mon.  552. 

Louisiana. —  Holland  r.  Toole,  6  La.  Ann. 
426. 

Maine— Qooi]h\w  r.  Butnian.  S  Ale.  116. 
Missouri. — Black  River  l.iunbt'r  (\).  r.  War- 


ner, 93  Mo.  374,  6  S.  W.  210;  Nugent  r. 
Armour  Packing  Co.,  (App.  1904;  81  S.  W. 
506 ;  Arthur  Fritsch  Foundry,  etc.,  Co.  v. 
Goodwin  Mfg.  Co.,  100  Mo.  App.  414,  74 
S.  W.  136. 

New  York. —  Richardson  r.  Levi,  69  Hun 
432,  22  N.  Y.  Suppl.  352;  U.  S.  Trust  Co.  r. 
Harris,  2  Bosw.  75 ;  H.  Herrmann  Lumber  Co. 
V.  Heidelberg,  46  Misc.  465,  92  N.  Y.  Suppl. 
256;  National  Keg,  etc.,  Co.  v.  Baker,  21 
Misc.  35,  46  N.  Y.  Suppl.  885 ;  Logan  r.  Berk- 
shire Apartment  House,  3  Misc.  296,  22  N.  Y. 
Suppl.  776  [affirming  1  Misc.  18,  20  N.  Y. 
Suppl.  369]  ;  Sprague  v,  Blake,  20  W^nd.  61. 

Pennsylvania. —  Louis  Werner  Saw  Mill  Co. 
V.  Ferree,  201  Pa.  St  405,  50  Atl.  924  5 
Krauskopf  v.  Pennypack  Yarn  Finishing  Co., 
26  Pa.  Super.  Ct.  506 ;  Baltimore  Brick  Co.  r. 
Coyle,  18  Pa.  Super.  Ct.  186. 

South  Carolina. —  Woods  r.  Cramer,  34 
S.  C.  508,  13  S.  E.  660. 

Texas. —  Deadrick  v.  Rice,  26  Tex.  567. 

Vermont. —  Cole  r.  Champlain  Transp.  Co., 
26  Vt.  87. 

Washington. —  Childs  Lumber,  etc.,  Co.  r. 
Page,  28  Wash.  128,  68  Pac.  373. 

Wisconsin. —  H.  McCormick  Lumber  Co.  r. 
Winans,  126  Wis.  649,  105  N.  W.  945;  Prince 
V.  Overholser,  75  Wis.  646,  44  N.  W.  775. 

United  States. —  Garland  r.  Bowling,  10 
Fed.  Cas.  No.  5,242,  Hempst.  710. 

England. —  Harnor  r.  Groves,  15  C.  B.  667, 
3  C. 'l.  R.  406,  24  L.  J.  C.  P.  53,  3  Wklv. 
Rep.  168,  80  E.  C.  L.  667. 

Canada. —  Bertram  r.  Massey  Mfg.  Co.,  15 
Ont.  516.  See  also  Leggatt^r.  Clarry,  13 
Ont.  105 ;  McClure  i".  Kreuteziger,  6  Ont. 
480. 

Acceptance  under  misrepresentation. —  Ac- 
ceptance of  articles  of  a  different  quality  be- 
cause of  misrepresentation  of  the  seller  that 
they  are  as  suitable  for  the  purpose  as  the 
designated  quality  does  not  bind  the  buyer. 
Myers  r.  Menefee,  30  Tex.  Civ.  App.  28.  68 
S.'W.  540. 

Right  to  set  off  damages. —  The  buyer  may. 
however,  set  ofl'  damages  for  the  defects. 
Leonard  r.  Johnson  Fovg.^  Co..  3  Pennew. 
(Del.)  104,  50  Atl.  541:  Arthiir  Fritsch 
Foundry,  etc.,  Co.  r.  Coodwin  .Mfg.  Co.,  100 
Mo.  Ap]).  414,  74  S.  W.  136. 

89.  Ellis  Roche.  73  111.  280;  Haase  r. 
Nonnennicher,  21  Minn.  486;  Johnson  r.  IHb- 
bnnl,  29  Oreg.  184,  44  P:io.  287,  54  Am.  St. 
I'ep.  787. 

[V,  B,  10,  b,  (viij] 


222    [35  Cyc] 


SALES 


however,  goods  sold  are  delivered  in  instalments,  the  acceptance  of  an  instalment 
which  does  not  comply  with  the  requirements  of  the  contract  is  not  a  waiver  of 
the  seller's  right  to  reject  subsequent  instalments  which  also  fail  to  comply  with 
such  requirements;  but  he  is  not  entitled,  after  such  acceptance,  to  refuse  to  accept 
the  residue  of  the  goods  unless  they  also  fail  to  comply  with  the  contract,  espe- 
cially where  the  seller  promises  to  remedy  the  defects  in  the  goods  accepted  and 
that  the  balance  shall  conform  to  the  contract. 

(viii)  Part  of  Goods  Defective.  If  the  contract  of  sale  is  entire,  and 
part  of  the  goods  sold  do  not  fulfil  its  requirements,  the  buyer  may  reject  all,^^ 
if  he  acts  within  a  reasonable  time  after  discovery  that  the  contract  has  not  been 
compUed  with.^^  But  on  the  other  hand  he  cannot  accept  part  of  the  goods  and 
reject  the  balance  because  of  their  non-compliance  with  the  requirements  of  the 
contract. If  the  contract  is  severable,  the  buyer  may  accept  such  of  the  goods 
as  comply  with  the  contract  and  reject  such  as  do  not.^^  In  any  event  the  buyer 
is  liable  for  the  price  of  such  part  as  he  accepts. 

(ix)  Existence  and  Cause  of  Defects.  In  order  to  be  available  to 
the  buyer  the  defects  must  of  course  exist  at  the  time  of  the  sale.^^  The  buyer 
cannot  take  advantage  of  a  defect  due  to  the  manner  of  use  by  him,^^  or  to  his 
failure  to  take  proper  care  of  the  goods,*  or  where  the  inefficiency  of  the  article 
is  due  to  a  number  of  contributing  causes  of  which  the  defect  in  the  article  itself 
is  but  one.^ 


Sale  of  goods  by  buyer.— The  buyer  may 
sell  the  goods  that  are  defective  to  reimburse 
himself  for  expenses  paid  or  to  protect  the 
seller  from  loss.  Barnett  v.  Terry,  42  Ga. 
283;  Little  Kock  Grain  Co.  v.  Brabaker,  89 
Mo.  App.  1 ;  Columbian  Nat.  Bank  v.  White, 
65  Mo.  App.  677. 

90.  California. —  Coburn  v.  California  Port- 
land Cement  Co.,  144  Cal.  81,  77  Pac.  771. 

Illinois. —  Hubbard  t\  George,  49  111.  275; 
U.  S.  Printing  Co.  v.  H.  0.  Wilbur  Printing 
Co.,  98  111.  App.  20. 

Kentucky. —  Cook  r.  Brandeis,  3  Mete.  555. 

Missowi. —  American  Paper  Pail,  etc.,  Co. 
V.  Oakes,  64  Mo.  App.  235. 

Nebraska. —  Norfolk  Beet  Sugar  Co.  v.  Ber- 
ger,  1  Nebr.  (Unoff.)  151,  95  N.  W.  336. 

NeiD  York.—  Cahen  v.  Piatt,  69  N.  Y.  348, 
25  Am.  Rep.  203 ;  Visscher  v.  Greenbank  Al- 
kali Co.,  11  Hun  159;  Kipp  v.  Meyer,  5  Hun 
111.  And  see  Hardt  v.  Western  Electric  Co., 
84  N.  Y.  App.  Div.  249,  82  N.  Y.  Suppl.  835. 

91.  Cahen  v.  Piatt,  69  N.  Y.  348,  25  Am. 
Rep.  203. 

92.  Baylis  v.  Weibenzahl,  42  Misc.  (N.  Y.) 
178,  85  N.  Y.  Suppl.  355. 

93.  Kentucky. —  Fogg  v.  Rodgers,  84  Ky. 
558,  2  S.  W.  248,  8  Ky.  L.  Rep.  504. 

Minnesota. —  Vassau  v.  Campbell,  79  Minn. 
167,  81  N.  W.  829. 

Nebraska. —  Bryant  V.  Thesing,  46  Nebr. 
244,  64  N.  W.  967. 

Neiv  York. —  Keeler  v.  Vandervere,  5  Lans. 
313;  Blum  v.  Daly,  22  Misc.  342,  49  N.  Y. 
Suppl.  136. 

Pennsylvania. —  Sidney  School  Furniture 
Co.  V.  Warsaw  Tp.  School  Dist.,  158  Pa.  St. 
35,  27  Atl.  856. 

England. —  Levy  v.  Green,  1  E.  &  E.  969,  5 
Jur.  N,  S.  1245,  28  L.  J.  Q.  B.  319,  7  Wkly. 
Rep.  486,  102  E.  C.  L.  969. 

94.  Fogg  V.  Rodgers,  84  Ky.  558,  2  S.  W. 
248,  8  Ky.  L.  Rep.  504. 
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95.  Mansfield  v.  Trigg,  113  Mass.  350; 
Morse  v.  Brackett,  98  Mass.  205;  Clark  v. 
Baker,  5  Mete.  (Mass.)  452;  Manss-Bruning 
Shoe  Co.  V.  Prince,  51  W.  Va.  510,  41  S.  E. 
907.  And  see  Maynard  v.  Render,  95  Ga. 
652,  23  S.  E.  194. 

Application  of  rule. —  Eight  bags  of  wool 
bearing  the  same  distinctive  mark,  and  kept 
in  a  warehouse  separate  from  other  merchan- 
dise, having  been  shown  as  one  lot  of  a  par- 
ticular kind  of  wool  to  a  purchaser,  who, 
after  opening  some  of  the  bags  and  making 
such  other  examination  as  he  saw  fit,  said 
that  he  would  take  the  whole  lot,  were  sold 
to  him  at  one  time,  for  one  price  per  pound, 
and  delivered  to  him  together  under  a  single 
bill  of  parcels.  It  was  held  that  the  contract 
of  sale  was  an  entire  contract,  which  he  could 
not  rescind  in  part  on  discovering  that  the 
wool  in  one  of  the  bags  was  of  a  different 
kind.    Morse  v.  Brackett,  98  Mass.  205. 

96.  U.  S.  Printing  Co.  v.  H.  0.  Wilbur  Co., 
98  111.  App.  20;  Visscher  v.  Greenbank  Alkali 
Co.,  11  Hun  (N.  Y.)  159. 

97.  Hummer  v.  Brenneman,  89  111.  App, 
460;  Vaughan  v.  Howe,  20  Wis.  497. 

98.  Myers  v.  McFarlane,  2  Treadw.  (S.  C.) 
686,  3  Brev.  513.  And  see  Cornish  v.  Shel- 
ton,  12  La.  Ann.  415. 

99.  May  Mantel  Co.  v.  U.  S  Blow-Pipe 
Co.,  93  Ga.  778,  21  S.  E.  142.  Compare  Cal- 
lender  Insulating,  etc.,  Co.  v.  Badger,  30  111. 
App.  314,  33  111.  App.  90. 

Continued  use. —  If  the  buyer  continues  the 
use  of  the  defective  article  without  repairs, 
thus  enhancing  the  defects,  he  cannot  claim 
increased  damages.  Milwaukee  Boiler  Co.  i\ 
Duncan,  87  Wis.  120,  58  N.  W.  232,  41  Am. 
St.  Rep.  33. 

1.  Travis  v.  Jenkins,  30  How.  Pr.  (N.  Y.) 
152. 

2.  Strahorn-Hutton-Evans  Commission  Co. 
v.  Red  River  Oil  Co.,  104  La.  664,  29  So.  265. 
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c.  Sale  by  Sample  ^  —  (i)  What  Constitutes,  The  mere  exhibition  of  a 
sample  by  the  seller  does  not  amount  to  such  a  designation  of  quality  as  to  con- 
stitute a  sale  by  sample,'*  especially  when  the  quality  of  the  article  to  be  furnished 
is  expressly  described  in  the  contract  without  reference  to  the  sample,'^  or  the  parties 
agree  that  the  goods  ordered  shall  differ  from  the  sample  in  some  important  par- 
ticular.^ To  constitute  a  sale  by  sample  it  must  appear  that  the  parties  con- 
tracted solely  with  reference  to  the  sample,  with  the  understanding  that  the  bulk 
was  like  it/  and  whenever  the  designation  of  the  quality  is  by  reference  to  a  sample 
the  sale  is  by  sample.^  As  a  circumstance  tending  to  show  a  sale  by  sample  the  fact 
that  an  examination  of  the  goods  in  bulk  was  inconvenient  or  impossible  may  be 
considered.^  But  a  sale  is  not  a  sale  by  sample  when  there  is  full  opportunity 
afforded  to  examine  the  goods  in  bulk/^  and  it  is  expressly  stated  that  the  sale 
must  be  on  examination.^^  The  sale  is  not  the  less  one  by  sample  because  the 
purchaser  personally  took  the  samples  from  the  bales/^  or  tested  the  correctness 
of  the  sample  by  taking  a  second  sample. 

(ii)  Rights  of  Parties.  On  a  sale  by  sample  the  obligation  rests  on  the 
seller  to  deliver  goods  corresponding  to  the  sample/^  and  if  they  do  not  corre- 


3.  Implied  warranty  on  sale  by  sample  see 

infra,  VII,  D,  6,  e,  (vi). 

4.  Georgia. —  Imperial  Portrait  Co.  V. 
Bryan,  111  Ga.  99,  36  S.  E.  291. 

Maryland. —  Gunther  t.  Atwell,  19  Md.  157. 

Massachusetts. —  Weston  v.  Barnicoat,  175 
Mass.  454,  56  N.  E.  619,  49  L.  R.  A.  612. 

Minnesota. — Walter  A.  Wood  Harvester  Co. 
V.  Bamberg,  60  Minn.  219,  61  N.  W.  1132. 

Missouri. —  Columbia  River  Packers'  Assoc. 
V.  Springfield  Grocer  Co.,  129  Mo.  App.  132, 
108  S.  W.  113. 

I^ew  York. —  Ames  v.  Jones,  77  N.  Y.  614; 
Waring  v.  Mason,  18  Wend.  425. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  188. 

5.  Imperial  Portrait  Co.  v.  Bryan,  111  Ga. 
99,  36  S.  E.  291;  Weston  v.  Barnicoat,  175 
Mass.  454,  56  N.  E.  619,  49  L.  R.  A.  612.  See 
also  Walter  A.  W^ood  Harvester  Co.  v.  Ram- 
berg,  60  Minn.  219,  61  N.  W.  1132. 

6.  Day  v.  Raguet,  14  Minn.  273;  Ideal 
Wrench  Co.  v.  Garvin  Mach.  Co.,  92  N.  Y. 
App.  Div.  187,  87  N.  Y.  Suppl.  41  [affirmed 
in  181  N.  Y.  573,  74  N.  E.  1118],  where  it 
was  agreed  that  the  goods  should  be  of  better 
quality  than  the  sample. 

Variation  from  sample. —  Under  a  contract 
to  furnish  "  a  six-ton  scale,"  equal  in  every 
respect  to  another  scale  which  is  referred  to, 
it  is  sufficient  to  furnish  a  scale  equal  in  all 
material  respects,  for  the  purpose  of  weigh- 
ing six  tons,  to  the  one  referred  to;  and  it 
is  not  necessary  to  furnish  a  scale  equal  to 
the  sample,  if  the  latter  has  greater  strength 
than  is  necessary  for  that  purpose.  Lothrop 
i\  Otis,  7  Allen  (Mass,)  435. 

7.  Imperial  Portrait  Co.  v.  Bryan,  111  Ga. 
99,  36  S.  E.  291;  Gunther  v.  Atwell,  19  Md. 
157;  Day  v.  Raguet,  14  Minn.  273;  Proctor 
V.  Spratley,  78  Va.  254.  And  see  Columbia 
River  Packers'  Assoc.  v.  Springfield  Grocer 
Co.,  129  Mo.  App.  132,  108  S.  W.  113. 

Preparation  of  sample. —  In  sales  by  sam- 
ples prepared  by  a  state  inspector,  his 
Jigoncy  in  preparing  them  is  as  much  in  be- 
half of  the  buyer  as  the  seller;  and  neither 
has  cause  of  complaint  or  right  of  redress. 


either  against  the  other,  for  any  mistake  as 
to  condition  or  quality,  if,  with  mutual 
knowledge  and  good  faith,  they  buy  and  sell 
upon  the  credit  of  such  samples.  Gunther  v. 
Atwell,  19  Md.  157. 

Question  for  jury.—  Whether  a  sale  was  by 
sample  or  upon  plaintiff's  own  judgment  is 
a  question  of  intention,  and  a  fact  to  be  left 
to   the   jury.     Jones   v.   Wasson,    3   Baxt.  f 
(Tenn.)  211. 

8.  Penn  v.  Smith,  93  Ala.  476,  9  So.  609; 
Butterfield  v.  Butterfield,  18  Colo.  App.  323, 
71  Pac.  639;  Roth  v.  Continental  Wire  Co., 
94  Mo.  App.  236,  68  S.  W.  594;  Beebee  v. 
Robert,  12  Wend.  (N.  Y.)  413,  27  Am.  Dec. 
132;  Lydia  Cotton  Mills  v.  Prairie  Cotton 
Co.,  156  Fed.  225,  84  C.  C.  A.  129. 

9.  Beirne  v.  Dord,  2  Sandf.  (N.  Y.)  89; 
Jacobs  V.  Day,  5  Misc.  (N.  Y.)  410,  25  N.  Y. 
Suppl.  763. 

10.  Eaton  v.  Waldron,  67  Hun  (N.  Y.) 
551,  22  N.  Y.  Suppl.  504;  Selser  v.  Roberts, 
105  Pa.  St.  242;  Barnard  v.  Kellogg,  10 
Wall.  (U.  S.)  383,  19  L.  ed.  987. 

11.  Kellogg  V.  Barnard,  14  Fed.  Cas.  No. 
7,661,  6  Blatchf.  279  [affirmed  in  10  Wall. 
383,  19  L.  ed.  987]. 

12.  Beebee  v.  Robert,  12  Wend.  (N.  Y.) 
413,  27  Am.  Dec.  132;  Nunnellv  r.  Goodwin, 
(Tenn.  Ch.  App.  1896)  39  S.  W.  855. 

13.  Gallagher  v.  Waring,  9  Wend.  (K  Y.) 
20  [affirmed  in  18  Wend.  425], 

14.  Gallagher  v.  Waring,  9  Wend.  (N.  Y.) 
20  [affirmed  in  18  Wend.  425]  ;  Andrews  v. 
Kneeland,  6  Cow.  (N.  Y.)  354;  Oneida  Mfg. 
Soc.  11.  Lawrence,  4  Cow.  (N.  Y.)  440;  Rose  r. 
Beatie,  2  Nott  &  M.  (S.  C.)  538. 

Sample  selected  by  third  person. —  Under  a 
contract  for  the  sale  of  teas  of  the  quality 
of  a  sample  to  be  selected  by  a  third  per- 
son, the  seller  is  liable  only  in  case  of  fraud, 
where  a  sample  of  inferior  qualitv  is  selected. 
Cheongwo  i\  Jones,  5  Fed.  Cas.  No.  2.638,  3 
Wash.  359. 

Ignorance  of  seller. —  A  seller's  ignorance 
that  cotton  sold  by  him  was  falsely  packed 
does  not  exempt  him  from  liability  for  the 
difference  between  the  value  of  the  bales  in 
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spond  there  is  a  breach  of  the  contract  on  the  part  of  the  seller  entitling  the 
buyer  to  reject  the  goods  and  relieving  him  from  liability  for  the  price  if  he 
returns  them/^  or  entitling  him  to  sue  for  and  recover  the  difference  if  he  retains 
them.^^  If  only  part  of  the  goods  are  defective  and  the  contract  is  divisible/'-'  or 
the  buyer  reserves  the  right  to  return  all  or  a  part  of  the  goods/^  he  may  return 
those  not  corresponding  to  the  sample  and  retain  the  remainder.  For  the  purpose 
of  determining  whether  the  goods  do  conform  to  the  sample  the  buyer  has  the 
right  to  an  inspection  and  examination  of  the  goods  in  bulk.^^  The  inspection 
should  be  made  within  a  reasonable  time    and  at  the  place  of  delivery .^^ 


tlieir  actual  condition  and  what  the  value 
would  have  been  if  the  quality  throughout 
the  bale  had  been  uniform  with  the  samples. 
Fuller  i\  Cowell,  8  La.  Ann.  136,  58  Am.  Dec. 
676. 

Construction  of  contract. —  Acceptance  of 
an  ofter  for  "  staves,  guaranteed  equal  to 
sample  ...  on  which  the  average  width  is 
.'ji/a  inches,"  called  for  staves  equal  in  di- 
mensions to  the  samples,  whether  more  or 
less  than  such  width.  Caraway  v.  Kentucky 
Relining  Co.,  163  Fed..  189,  90  C.  C.  A.  59. 

15.  International  Tile,  etc.,  Co.  v.  Ahlers, 
18  N.  Y.  Suppl.  883. 

16.  Delaware. —  Love  v.  Barnesville  Mfg. 
Co.,  3  Pennew.  152,  50  Atl.  536. 

Illinois.— Webster  v.  Granger,  78  111.  230. 

Indiana. —  Gatling  v.  Newell,  9  Ind.  572. 

Ne^D  York. —  Hardt  v.  Western  Electric 
Co.,  84  N.  Y.  App.  Div.  249,  82  N.  Y.  Suppl. 
835;  Brigg  V.  Hilton,  10  Daly  292. 

T(?a?as.-— Pontiac  Shoe  Mfg.  Co.  r.  Hamil- 
ton, 18  Tex.  Civ.  App.  283,  44  S.  W.  405. 

England. —  Azemar  v.  Casella,  L.  R.  2  C.  P. 
431,  36  L  J.  C.  P.  124  [affirmed  in  L.  R.  2 
C.  P.  677,  36  L.  J.  C.  P.  263,  16  L.  T.  Rep. 
N.  S.  571,  15  Wkly.  Rep  998]. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  400. 

Loss  or  impairment  of  goods. —  A  merchant 
who  purchases  goods  by  sample,  and  sells 
some  of  them  to  customers,  cannot,  after 
his  store  is  destroyed  by  fire,  and  he  has 
included  the  goods  in  his  proofs  of  loss, 
claim  that  he  has  not  accepted  them.  Tel- 
ford V  Albro,  60  111.  App.  359. 

Sufficiency  of  rejection. —  Where  yarn  was 
sold  by  sample,  and,  after  receipt  of  it,  de- 
fendant made  tests  to  ascertain  whether  its 
strength  was  as  great  as  that  of  the  sample, 
and,  finding  that  it  was  not,  immediately 
notified  plaintifi's  that  he  held  the  yarn  sub- 
ject to  their  order,  and  requested  what  dis- 
position should  be  made  thereof,  there  was 
a  sufficient  rejection;  the  yarn  having  been 
shipped  directly  "rom  the  spinner,  in  Eng- 
land, to  defendant,  in  Illinois,  and  plaintiffs, 
the  sellers,  being  located  in  New  York. 
Hardt  v.  Western  Electric  Co.,  84  N.  Y.  App. 
Div.  249,  82  N.  Y.  Suppl.  835. 

Right  to  remedy  defects. —  A  trade  custom, 
which  imports  into  a  contract  for  the  sale 
of  goods  by  sample,  containing  an  arbitra- 
tion clause,  a  term  that  the  purchaser  shall 
not  be  entitled  to  reject  the  goods  on  ac- 
count of  variation  between  the  sample  and 
the  bulk,  provided  the  variation  is  such  that 
it  can  reasonably  be  remedied  by  an  abate- 
ment of  the  price,  and  does  not  affect  the  pur- 
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pose  for  which  the  goods  were  purchased,  is  a 
good  custom.  In  re  Walkers,  [1904]  2  K.  B. 
152,  9  Com.  Cas.  174,  73  J.  J.  K  B.  325,  90 
L.  T.  Rep.  N.  S.  454,  20  T.  L.  R.  274,  53 
Wkly.  Rep.  794. 

Sale  subject  to  acceptance  by  customer  of 
buyer. —  Where  a  contract  for  the  sale  of 
goods  by  plaintiff  to  defendant  by  sample 
provides  that  the  goods  are  "  subject  to  re- 
turn if  rejected,"  and  plaintiff  knows  that 
the  goods  are  for  a  customer  of  defendant,  the 
right  to  return  does  not  depend  on  whether 
the  goods  are  up  to  sample,  but  whether  or 
not  they  are  accepted  by  the  customer;  and 
the  fact  that  defendant  shipped  them  to  his 
customer  without  inspection  is  immaterial. 
Lyon  V.  Motley,  9  Misc.  (N.  Y.)  500,  30 
N.  Y.  Suppl.  218. 

17.  Hanson  v.  Busse,  45  111.  496;  Home 
Lightning  Rod  Co.  v.  Neff,  60  Iowa  138,  14 
N.  W.  216;  Hollender  v  Koetter,  20  Mo.  App. 
79;  E.  W.  Bliss  Co.  v.  U.  S.  Incandescent 
Gas  Light  Co.,  78  Hun  (N.  Y.)  615,  29  N.  Y. 
Suppl.  110  [reversed  on  other  grounds  in  149 
N.  Y.  300,  43  N.  E.  859]. 

18.  Webster  v.  Granger,  78  111.  230. 

19.  Slayden-Kirksey  Woolen  Mills  v.  Spring, 
116  111.  App.  27.  See  also  Hubbard  v:  George, 
49  111.  275. 

Entire  contract. —  Where  the  contract  is 
entire  and  the  buyer  accepts  part  of  the 
goods  he  cannot  reject  the  balance  on  the 
ground  that  they  were  not  in  accordance  with 
tbe  sample  in  the  absence  of  proof  that  they 
were  defective.  Simon  v.  Wood,  17  Misc. 
(N.  Y.)  607,  40  N.  Y.  Suppl.  675.  Where  a 
bill  of  goods  is  purchased  by  sample,  delivery 
to  be  made  in  three  allotments,  the  buyers 
have  a  right  to  receive  and  use  the  first  allot- 
ment without  waiting  to  see  whether  the  sell- 
ers will  fulfil  their  contract  by  delivering 
the  residue,  and  by  doing  so  they  do  not 
become  liable  for  the  price  of  that  allotment, 
regardless  of  whether  or  not  the  sellers 
fulfil  their  contract.  Schwartz  v.  Hirsch, 
56  Misc.  (N.  Y.)  618,  107  N.  Y.  Suppl.  796. 

20.  Argensinger  v.  Cline,  69  Iowa  57,  24 
N.  W.  599,  28  N.  W.  435. 

21.  Love  V.  Barnesville  Mfg.  Co.,  3  Pen- 
new.  (Del.)  152,  50  Atl  536;  Hardt  V. 
Western  Electric  Co.,  84  N.  Y.  App.  Div. 
249,  82  N.  Y.  Suppl.  835 ;  Pontiac  Shoe  Mfg. 
Co.  V.  Hamilton,  18  Tex.  Civ.  App.  283,  44 
S.  W.  405;  Lorymer  v.  Smith,  1  B.  &  C.  I, 
2  D.  &  R.  23,  8  E.  C.  L.  1. 

22.  Hardt  v.  Western  Electric  Co.,  84  N.  Y. 
App.  Div.  249,  82  N.  Y.  Suppl.  835. 

23.  Towers  V.  Dominion  Iron,  etc.,  Co.,  11 


SALES 


[35  Cye.]  225 


d.  Determination  of  Quality  —  (i)  In  General.  In  the  absence  of  any  stip- 
ulation to  the  contrary  the  quality  of  the  goods  is  to  be  determined  as  of  the 
place  of  sale.-'*  The  parties  may,  however,  agree  upon  a  method  of  determining 
the  quality,  and  in  such  case  the  determination  is  conclusive.-^'  Although  the 
quality  cannot,  in  the  absence  of  an  agreement  to  that  effect,  be  determined  by 
the  judgment  of  one  of  the  parties  alone,^^  they  may  so  agree,^^  and  if  such  an 
agreement  is  embodied  in  the  contract,  the  party  on  whom  the  authority  is  con- 
ferred must  exercise  honest  judgment  and  good  faith  in  his  decision.^^ 

(ii)  Inspection  and  Approval  —  (a)  The  Right  in  General.  The  pur- 
chaser has  generally  the  right  to  an  inspection  and  examination  of  the  goods  in 
order  to  determine  whether  they  are  of  the  quality  contracted  for.^^  It  is  the 
duty  of  the  seller  to  afford  an  opportunity  for  inspection,^'^  and  if  such  oppor- 
tunity is  not  afforded  or  inspection  is  prevented  by  the  acts  of  the  seller  there 


Ont.  App.  315;  Oelriclis  v.  Trent  Valley 
Woollen  Mfg.  Co.,  20  Ont.  App.  673  [affirmed 
in  23  Can.  Sup.  Ct.  682], 

24.  Minneapolis  Threshing  Mach.  Co.  v. 
Higgins,  71  111.  App.  506;  Schreiber  v.  But- 
ler, 84  Ind.  576;  Stockwell  v.  Craig,  20  Me. 
378.  Compare  Deifendorff  v.  Gage,  7  Barb. 
(N.  Y.)  18.  And  see  Baker  v.  McKinney, 
87  Mo.  App.  361,  holding  that  the  quality 
of  goods  sold  is  to  be  determined  by  the 
market  grades  at  the  place  of  -delivery. 

25.  Thomas  China  Co.  v.  C.  W.  Raymond 
Co.,  135  Fed.  25,  67  C.  C.  A.  629,  where  the 
parties  agreed  that  the  articles  should  con- 
form to  certain  specifications.  And  see 
Houser  v.  Gurr,  88  Ga.  433,  14  S.  E.  594, 
where  the  parties  agreed  that  the  goods  were 
not  merchantable. 

26.  Mulliner  v.  Bronson,  114  111.  510,  2 
N.  E.  671;  Alleghany  Iron  Co.  v.  Teaford,  96 
Va.  372,  31  S.  E.  525. 

Both  parties  to  participate. — ^Where  a  con- 
tract provided  that  lumber  was  to  be  "  sub- 
ject to  the  grades  adopted  by  the  Southern 
Lumber  Manufacturers'  Association,"  but  did 
not  specify  by  whom  the  grading  was  to  be 
done,  the  reasonable  inference  was  that  both 
parties  were  to  participate.  Long-Bell  Lum- 
ber Co.  V.  Stump,  86  Fed.  574,  30  C.  C.  A. 
260. 

27.  Housding  v.  Solomon,  127  Mich.  654, 
87  N.  W.  57. 

28.  Baltimore,  etc.,  R.  Co.  v.  Brydon,  65 
Md.  198,  611,  3  Atl.  306,  9  Atl.  126,  57  Am. 
Rep.  318. 

29.  California. — J.  K.  Armsby  Co.  v.  Blum, 
137  Cal.  552,  70  Pac.  669. 

Delaware. — Love  v.  Barnesville  Mfg.  Co.,  33 
Pennew.  152,  50  Atl.  536. 

Michigan. —  Thick  v.  Detroit,  etc.,  R.  Co., 
137  Mich.  708,  101  N.  W.  64. 

Missouri. —  Hunter  Bros.  Mill  Co.,  v.  Stan- 
ley, 132  Mo.  App.  308,  111  S.  W.  869. 

New  Hampshire. —  Holmes  v.  Gregg,  66 
N.  H.  621,  28  Atl.  17. 

New  ForA;.— Plumb  v.  Bridge,  128  N.  Y. 
App.  Div.  651,  113  N.  Y.  Suppl.  92;  Hardt 
ty.  Western  Electric  Co.,  84  N.  Y.  App.  Div. 
249,  82  N.  Y.  Suppl.  835;  Van  Pub.  Co.  r. 
Westinghouse,  72  N.  Y.  App.  Div.  121,  76 
N.  Y.  Suppl.  340. 

North  Carolina. —  Parker  v.  Fenwick,  138 
N.  C.  209,  50  S.  E.  627. 
[15] 


Tennessee. —  Charles  v.  Carter,  96  Tenn. 
607,  36  S.  W.  396. 

Teacas. —  Pontiac  Shoe  Mfg.  Co.  v.  Hamil- 
ton, 18  Tex.  Civ.  App.  283,  44  S.  W. 
405. 

Vermont. —  Bruce  v.  Bishop,  43  Vt.  161. 

England. —  Lorymer  v.  Smith,  1  B.  &  C. 
1,  2  b.  &  R.  23,  8  E.  C.  L.  1. 

Canada. —  George  v.  Glass,  14  LT.  C.  Q.  B. 
514. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  403. 

Right  of  inspection  mutual. — A  stock- 
holder, agreeing  to  sell  his  stock  for  sucli 
price  as  a  fair  examination  into  the  con- 
dition of  the  company  may  show  it  to  be 
worth,  is  entitled  to  have  the  investigation 
bargained  for.  Hager  v.  Thompson,  1  Black 
(U.  S.)  80,  17  L.  ed.  41. 

Second  inspection. — The  buyer  cannot  exact 
as  a  further  condition  after  invoicing  and 
examining  the  goods  that  the  seller  should 
allow  him  to  make  a  reexamination  of  the 
goods,  and  a  comparison  thereof  with  the 
invoice  previously  made,  in  order  to  verify 
the  accuracy  of  the  same,  before  final  accept- 
ance. Knopf  V.  Hansen,  37  Minn.  215,  33 
N.  W.  781.  And  to  the  same  effect  see  Wil- 
son V.  Elliott,  57  K  H.  316;  Albree  r. 
Philadelphia  Co.,  201  Pa.  St.  165,  50  Atl. 
984,  The  contract  may,  however,  provide 
for  a  second  inspection,  in  which  case  it  will 
be  conclusive.  American  Bridge  Co.  r.  Du- 
quesne  Steel  Foundry  Co.,  28  Pa.  Super.  Ct. 
479. 

Shipment  in  seller's  name  as  affecting 
right. —  The  right  of  a  buyer  to  inspect  goods 
bought  is  not  affected  by  the  fact  that  the 
seller  shipped  them  to  the  point  of  delivery 
in  his  own  name.  Plumb  r.  Bridge,  128  X.  Y. 
App.  Div.  651,  113  N.  Y.  Suppl.  92. 

If  no  condition  is  attached  to  an  order  for 
goods,  or  acceptance,  there  is  no  riglit  of 
inspection,  but  merely  an  implied  warranty 
that  the  goods  are  merchantable  and  reason- 
ably fit  for  the  purpose  for  which  intended. 
Cochran  r.  Chetowah  Mill^  etc  ,  Co.,  88  Ark. 
343,  114  S.  W.  711. 

Question  for  jury. — Whether  the  buyer 
waived  the  right  of  inspection  is  usually  a 
question  for  the  jurv.  Kronman  r.  Roush 
Produce  Co.,  3  Ga.'  App.  152,  59  S.  E.  320. 

30.  Hari)er  r.  Baird,  3  Pennew.  (Del.)  110, 
50  Atl.  326;  Lambden  r.  Hill,  6  Houst.  (Del.) 
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is  no  proper  delivery  in  performance  of  the  contract. The  buyer  may  waive 
his  right  to  inspect  by  a  refusal  to  accept  the  goods  based  on  other  grounds,^^  or 
by  accepting  the  goods  without  asserting  his  right.^^  But  receipt  of  the  goods, 
will  not  have  such  effect  if  there  is  no  opportunity  to  examine  the  goods  until 
after  they  are  received,^*  or  if  under  the  terms  of  the  contract  inspection  is  to 
take  place  after  such  receipt.^^ 

(b)  Agreement  For  Inspection.  Where  the  contract  provides  for  inspection  by 
a  competent  inspector  'Ho  be  agreed  upon,"  the  agreement  upon  an  inspector 
before  the  inspection  is  not  necessary,  but  it  is  sufficient  that,  before  the  inspec- 
tion is  complete,  the  seller  agrees  to  accept  as  inspector  a  person  chosen  by  the 
buyer.^®  Where  there  is  a  sufficient  agreement  for  an  inspection  of  the  goods 
such  stipulation  becomes  a  condition  precedent  which  must  be  complied  with 
before  there  can  be  a  sufficient  performance  of  the  contract  to  bind  the  purchaser,^^ 
but  the  condition  being  chiefly  for  the  purchaser's  benefit  may  be  waived  by  him.^^ 

(c)  Place  of  Inspection.  In  the  absence  of  any  special  agreement  the  place 
of  delivery  is  generally  the  place  of  inspection ;  but  where  delivery  is  made  by 
carrier  the  place  of  final  destination  is  usually  the  place  of  inspection/^  The 


29 ;  Goddard  V.  Cunningham,  10  Fed.  Cas.  No. 
5,490a,  16  Reporter  7. 

Time  of  day. —  Under  an  executory  contract 
of  sale  of  goods,  where  daylight  is  required 
for  the  proper  examination,  and  assortment 
of  the  goods  tendered,  time  should  be  given 
the  purchaser  to  make  such  examJnation  be- 
fore sunset.  Croninger  r.  Crocker,  62  N.  Y. 
151. 

Question  for  jury. — Whether  the  buyer  had 
an  opportunity  to  inspect  the  goods  is  for  the 
jury  to  determine.  Kronman  r.  Roush 
Produce  Co.,  3  Ga.  App.  152,  59  S.  E.  320; 
Pugsley  V.  Devlin,  9  N.  Y.  Suppl.  630  [af- 
firmed  in  130  N.  Y.  688,  30  N.  E  67]. 

31.  Harper  v.  Baird,  3  Pennew.  (Del.)  110, 
50  Atl.  326;  Bruce  i\  Bishop,  43  Vt.  161; 
Goddard  v.  Cunningham,  10  Fed  Cas.  No. 
5,490a,  16  Reporter  7. 

Application  of  rule. — A  shipment  of  goods 
with  a  sight  draft  accompanying  the  bill  of 
lading,  payment  being  made  a  condition  prece- 
dent to  the  delivery  of  the  bill  of  lading,  there 
being  no  offer  of  inspection,  deprives  the  buyer 
of  his  right  and  is  not  a  sufficient  tender  of 
performance.  Thick  v.  Detroit,  etc.,  R.  Co., 
137  Mich.  708,  101  N.  W.  64;  Charles  v.  Car- 
ter, 96  Tenn.  607,  36  S.  W.  396. 

Expenses  of  inspection. — -In  the  absence  of 
a  stipulation  to  the  contrary  the  expenses  in- 
cident to  an  inspection  are  to  be  borne  by  the 
seller.  Philadelphia  Whiting  Co.  v.  Detroit 
White  Lead  Works,  58  Mich.  29,  24  N.  W. 
881;  Silberman  v.  Clark,  96  N.  Y.  522; 
American  Well  Works  v.  De  Aguayo,  (Tex. 
Civ.  App.  1899)  53  S.  W.  350. 

32.  Pratt  v.  S.  Freeman,  etc.,  Mfg.  Co., 
115  Wis.  648,  9?  N.  W.  368. 

33.  Hano  v.  Simons,  92  N.  Y.  Suppl.  337; 
Duford  i\  Patrick,  15  N.  Y.  Suppl.  285. 

Offer  to  waive. — ^Vhere  the  purchaser  of  an 
article,  which  is  attached  before  its  delivery 
to  him,  offers  to  take  and  pay  for  it  without 
inspection  if  the  seller  will  have  it  released 
from  the  attachment,  and  the  latter  refuses  so 
to  do,  the  purchaser  is  not  estopped  from 
afterward  examining  the  article  and  refusing 
to  accept  it,  if  it  does  not  conform  to  the  con- 
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tract.  Mowry  Car,  etc.,  Works  v.  Shorter,  8 
Ohio  Dec.  (Reprint)  290,  7  Cine.  L.  Bui.  32. 

34.  Davis  v.  Koenig,  165  Pa.  St.  347,  30 
Atl.  976. 

Illustration. —  Thus  where  lumber  in  car- 
load lots  is  ordered  and  delivered,  the  pur- 
chaser does  not  accept  the  lumber  by  unload- 
ing it  for  inspection.  Wiburg,  etc.,  Co.  v. 
Walling,  (Ky.  1908)  .113  S.  W.  832. 

35.  Trotter  v.  Heckscher,  40  N.  J.  Eq.  612. 
4  Atl.  83. 

36.  Thomson  v.  Matheson,  30  Can.  Sup. 
Ct.  357. 

37.  Dustan  v.  McAndrew,  10  Bosw.  (N.  Y.) 
130  [affirmed  in  44  N.  Y.  72];  Goodall  v. 
Smith,  46  U.  C.  Q.  B.  388. 

38.  Carr  v.  Louden,  79  S.  W.  211,  25  Ky. 
L.  Rep.  1984;  U.  S.  v.  Wormer,  13  Wail. 
(U.  S.)  25,  20  L.  ed.  530;  Goodall  v.  Smith, 
46  U.  C.  Q.  B.  388. 

Assignment  of  contract. — ^Where  the  con- 
tract of  sale  has  been  assigned  a  demand  for 
inspection  must  be  made  upon  the  seller,  and 
not  alone  upon  the  assignor.  Dustan  v.  Mc- 
Andrew, 10  Bosw.  (N.  Y.)  130  [ajjirmed  in 
44  N.  Y.  72]. 

39.  Ballantyne  v.  Watson,  30  U.  C.  C.  P. 
529. 

40.  Oelrichs  v.  Trent  Valley  Woollen  Mfg. 
Co.,  20  Ont.  App.  C73  [affirmed  in  23  Can. 
Sup.  Ct.  682] ;  Towers  v.  IDominion  Iron,  etc., 
Co.,  11  Ont.  App.  315. 

Where  the  quality  of  goods  is  to  be  de- 
termined at  the  place  of  delivery,  a  determi- 
nation of  the  amount  of  moisture  at  a  place 
sixty-two  miles  distant  was  not  according  to 
the  contract.  Lehigh  Zinc,  etc.,  Co.  v.  Trotter, 
42  N.  J.  Eq.  661,  9  Atl.  694. 

Place  of  manufacture. — ^^Vhere  no  place  of 
delivery  is  designated  the  place  of  manufac- 
ture is  the  place  of  delivery  and  consequently 
the  place  of  inspection  E.  W.  Bliss  Co.  f. 
U.  S.  Incandescent  Gas  Light  Co.,  149  N.  Y. 
300,  43  N.  E.  859. 

41.  Strauss  v.  National  Parlor  Furniture 
Co.,  76  Miss.  343,  24  So.  703;  Pierson  v. 
Crooks,  115  N.  Y.  539,  22  N.  E.  349,  12  Am. 
St.  Rep.  831  [affirming  42  Hun  571] ;  Holt  V. 
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inspection  in  such  case  should  usually  be  made  as  the  goods  are  delivered  by  the 
carrier/^  but  this  may  be  modified  by  the  terms  of  the  agreement. The  parties 
may  agree,  however,  that  the  place  of  inspection  shall  be  at  the  place  of  shipment 
or  some  intermediate  point.*^    The  provisions  of  the  contract  in  this  regard  may 
of  course  be  waived. 

(d)  Time  of  Inspection.  The  inspection  of  the  goods  regarded  as  either  a 
duty  imposed  on  the  buyer  or  as  a  right  to  be  exercised  by  him  should  be  made 
within  a  reasonable  time.^^ 

(e)  Mode  of  Inspection.  If  the  parties  agree  that  the  quality  of  the  goods 
shall  be  determined  by  an  inspection  to  be  made  by  a  particular  person,  such 
determination  is  conclusive,^^  whether  it  is  based  upon  reasonable  grounds  or 


Pie,  120  Pa.  St.  425,  14  Atl  389;  Fogel  v. 
Brubaker,  122  Pa.  St.  7,  15  Atl.  692;  Lewis 
r.  Barre,  14  Manitoba  32.  But  see  Eaton  v. 
Blackburn,  52  Oreg.  300,  96  Pac.  870,  97 
Pae.  539;  Dyment  V.  Thomson,  12  Ont.  App. 
659. 

Delivery  to  vessel. —  Under  a  contract  to 
deliver  goods  "  on  the  rail  of  vessels  fur- 
nished "  inspection  is  to  be  made  at  the  place 
of  shipment  and  not  the  place  of  destination. 
Brownlee  v.  Bolton,  44  Mich.  218,  6  N.  W. 
657. 

42.  McClure  t\  Jefferson,  85  Wis.  208,  54 
N.  W.  777. 

43.  Gorman  v.  Kennedy,  126  Mich.  182, 
85  N.  W.  458,  holding  that  on  a  sale  of  curb- 
stone to  be  delivered  f.  o.  b.  at  Detroit,  the 
stone  to  conform  to  specification  of  the  board 
of  public  works,  the  place  of  inspection  and 
acceptance  was  not  on  the  cars,  but  on  the 
streets,  where  the  inspection  was  made  by 
the  board  of  public  works.  And  see  Hyde  v. 
Love,  63  111.  App.  43,  holding  that  where  a 
contract  provided  that  all  iron  delivered 
under  it  should  be  inspected  on  the  car,  and 
that  no  allowance  should  be  made  for  broken 
castings  unless  the  same  were  found  broken 
on  the  car,  the  inspection  provided  for  was 
only  for  the  purpose  of  ascertaining  whether 
the  castings  were  broken,  and  did  not  bar 
the  purchaser  from  afterward  objecting  that 
the  castings  were  not  according  to  specifica- 
tions, or  had  sand  in  the  cores.  To  the  same 
eff'ect  see  Salomon  r.  King,  63  K  J.  L.  39,  42 
Atl.  745. 

44.  Goodall  V.  Smith,  46  U.  C.  Q.  B.  388. 

45.  Cefalu  v.  Fitzsimmons-Derrig  Co.,  65 
Minn.  480,  67  N.  W.  1018. 

46.  Cefalu  r.  Fitzsimmons-Derrig  Co.,  65 
Minn.  480,  67  N.  W.  1018;  Midland  El.  Co.  v. 
Cleary,  77  Mo.  App  298. 

47.  Alabama. —  Hudson  r.  Germain  Fruit 
Co.,  95  Ala.  621,  10  So.  920. 

Connecticut. — Cohen  v.  Pemberton,  53  Conn. 
221,  2  Atl.  315,  35  Am.  Rep.  101. 

Illinois. —  Doane  r.  Dunham,  65  111.  512; 
Guggenheim  v.  Hofi"man,  128  111.  App.  289. 

Mississippi. —  Strauss  r.  National  Parlor 
Furniture  Co.,  76  Miss.  343,  24  So.  703. 

^^ew  Jersey. —  Salomon  i\  King,  63  N.  J.  L. 
39,  42  Atl.  745. 

^^ew  YorA-.— Drucklieb  r.  Universal  Tobacco 
Co.,  106  N.  Y.  App.  Div.  470,  94  N.  Y.  Suppl. 
777;  Hardt  r.  Western  Electric  Co.,  84  N.  Y. 
App.  Div.  249,  82  N.  Y.  Suppl.  835. 


North  Carolina.—  Parker  v.  Fenwick,  138 
N.  C.  209,  50  S.  E.  627. 

Tennessee. —  Charles  r.  Carter,  96  Tenn. 
607,  36  S.  W.  396. 

Wisconsin. —  Boothby  v.  Scales,  27  Wis. 
626. 

United  States. —  Tasker  i?.  Crane  Co.,  55 
Fed.  449;  Goddard  v.  Cunningham,  10  Fed. 
Cas.  No.  5,490rt. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  404. 

Sale  on  credit. — Where  a  specific  term  of 
credit  is  extended  upon  a  sale  of  goods,  ac- 
companied by  a  representation  that  they  are 
of  superior  quality  or  of  a  certain  grade,  the 
opportunity  of  examination  should  be  taken 
advantage  of  before  the  bill  becomes  due. 
Grabfelder  r.  Vosburgh,  90  N.  Y.  App.  Div. 
307,  85  N.  Y.  Suppl.  633. 

48.  Maine. —  Crane  r.  Roberts,  5  Me.  419. 

Maryland. —  Canton  Lumber  Co.  r.  Liller, 
107  Md.  146,  68  Atl.  500;  Baltimore,  etc.,  R. 
Co.  V.  Brydon,  65  Md.  198,  3  Atl.  306,  9  Atl. 
126,  57  Am.  Rep.  318;  Lynn  v.  Baltimore, 
etc.,  R.  Co.,  60  Md.  404,  45  Am.  Rep.  741. 

Michigan. —  Robinson  v.  Detroit,  etc.,  R. 
Co.,  84  Mich.  658,  48  N.  W.  205;  McLennan 
r.  McDermid,  50  Mich.  379,  15  N.  W.  518; 
Savercool  v.  Farwell,  17  Mich.  308 

Missouri. —  Nofsinger  v.  Ring,  71  Mo.  149, 
36  Am.  Rep.  456;  Gratiot  St.  Warehouse  Co. 
V.  Wilkinson,  94  Mo.  App.  528,  68  S.  W.  581; 
Del  Bondio  r.  Jacob  Dold  Packing  Co.,  79  Mo. 
App.  465. 

Neia  York. —  Camden  Iron  Works  r.  New 
York,  104  N.  Y.  App.  Div.  272,  93  X.  Y. 
Suppl.  754;  Carleton  v.  Lombard,  72  Hun 
254,  25  N.  Y.  Suppl.  570;  Heron  v.  Davis.  3 
Bosw.  336. 

Pennsylvania. —  Lucas  Coal  Co.  r.  Dela- 
ware, etc..  Canal  Co.,  148  Pa.  St.  227.  23 
Atl.  990. 

South  Carolina. —  Brooke  r.  Laurens  ^lill- 
ing  Co.,  78  S.  C.  200,  58  S.  E.  806,  125  Am. 
St.  Rep.  780. 

Texas. —  Gorham  r.  Dallas,  etc.,  R.  Co., 
(Civ.  App.  1907)  106  S.  W.  930. 

England.— De  Cew  r.  Clark,  19  U.  C.  C.  P. 
155. 

Canada. —  Thomson  r.  ]\[atheson,  30  Can. 
Sup.  Ct.  357;  Patterson  r.  Larsen.  36  N. 
Brunsw.  4. 

See  43  Cent.  Dig  tit  "  Sales,"  §§  200.  202. 
But  see  Gilpins  r.  Consequa,  10  Fed.  Cas. 
No.  5,452,  Pet.  C.  C.  85,  3  Wash.  184. 

Nature  of  stipulation. —  A  condition  in  a 
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not/®  and  cannot  be  impeached  except  for  fraud,  bad  faith,  or  failure  to  exercise 
honest  judgment. But  fraud  or  bad  faith  or  a  failure  to  exercise  honest  judg- 
ment will  afford  grounds  for  refusal  to  be  bound  by  the  inspector's  determina- 
tion.^^ If  a  particular  mode  of  inspection  is  provided  for,  that  mode  should  be 
followed,  and  no  other,  or  it  will  not  be  binding;  but  in  the  absence  of  any 
stipulation  the  inspection  should  be  made  in  the  customary  manner,^^  that  is,  in 


selling  contract  that  the  article  shall  be  tested 
by  a  particular  person  in  the  purchaser's  em- 
ploy is  not  a  condition  precedent  to  be  per- 
formed by  the  seller,  but  merely  a  mutual 
agreement  that  such  person  may  make  the 
test.  Hubbard  v.  Chapman,  34  N.  Y.  App. 
Div.  252,  54  N.  Y.  Supp].  527  {.affirmed  in 
165  N.  Y.  609,  58  N.  E.  1088]. 

Selection  of  inspector. — ^Where  a  contract 
for  the  sale  of  lumber  provided:  "The  in- 
spection of  this  lumber  to  be  made  after  the 
same  is  landed  here  (Windsor),  by  a  compe- 
tent inspector  to  be  agreed  upon  between 
buyer  and  seller,"  it  was  not  essential  for  the 
parties  to  agree  upon  an  inspector  before  the 
inspection  was  begun;  and  a  person  chosen 
by  the  buyer  having  inspected  the  lumber,  and 
before  his  work  was  completed  the  seller  hav- 
ing agreed  to  accept  him  as  inspector,  the 
contract  was  satisfied.  Thomson  r.  Mathe- 
son,  30  Can.  Sup.  Ct.  357. 

Alternative  stipulation. — When  a  contract 
for  the  sale  of  goods  by  its  terms  provides 
that  the  property  is  to  be  delivered  "  subject 
to  the  inspection  of  B,  or  other  mutually 
satisfactory,"  neither  party  has  the  right  to 
demand  inspection  by  any  other  person,  un- 
less B  neglects  or  refuses.  The  fact  that  B 
is  one  of  the  sellers  makes  no  difference. 
Dustan  v.  Mc Andrew,  44  N.  Y.  72  laffirming 
10  Bosw.  130]. 

In  Kentucky  it  has  been  held  that  under 
a  contract  for  the  sale  of  lambs,  providing 
that  they  should  be  graded  by  the  buyer,  the 
determination  of  the  buyer  was  not  conclu- 
sive because  if  he  had  the  absolute  power  of 
rejection  the  contract  would  not  be  mutually 
binding.  Sanders  V.  Bond,  66  S.  W.  635,  23 
Ky.  L.  Rep.  2084. 

Inspection  by  seller. — ^WTiere  the  buyer  of 
lumber  agrees  to  accept  the  same  on  the 
seller's  inspection,  he  cannot  reject  the  lum- 
ber on  the  ground  of  defects  as  to  quality, 
unless  there  is  such  a  substantial  difference 
between  the  lumber  contracted  for  and  that 
delivered  as  to  raise  an  inference  of  fraud 
on  the  part  of  the  seller.  Wiburg,  etc.,  Co.  V. 
Walling,  (Ky.  1908)  113  S.  W.  832. 

49.  Haegerstrand  v.  Anne  Thomas  Steam- 
ship Co.,  10  Com.  Cas.  67. 

50.  Beck,  etc.,  Iron  Co.  v.  Holbeck,  lOO 
Mo.  App.  179,  82  S.  W.  1128;  Gratiot  St. 
Warehouse  Co.  v.  Wilkinson,  94  Mo.  App. 
528,  68  S.  W.  581;  Lucas  Coal  Co.  v.  Dela- 
ware, etc..  Canal  Co.,  148  Pa.  St.  227,  23  Atl. 
990;  Brooks  v.  Laurens  Milling  Co.,  78  S.  C. 
200,  58  S.  C.  806,  125  Am.  St.  Rep.  780; 
Gorham  v.  Dallas,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1907)  106  S.  W.  930. 

Incompetency  of  an  inspector  chosen  by  the 
parties  is  no  ground  for  refusal  to  accept 
goods,  where  a  part  thereof  has  already  been 
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accepted  on  the  inspector's  examination.  Wal- 
lace V.  Curtiss,  36  111.  156. 

Fraud  of  seller. —  It  is  ground  for  setting 
aside  the  report  of  a  committee  appointed 
by  a  city  to  examine  an  engine  which  it  had 
bought  on  probation  that  the  seller,  knowing 
of  a  defect,  stood  by  and  failed  to  call  atten- 
tion to  it,  and  suffered  an  examination  to  be 
made  under  circumstances  calculated  to  con- 
ceal the  defect.  Henderson  i".  Allen,  7  Ky. 
L.  Rep.  589. 

Estoppel  to  impeach. —  One  who  contracts 
for  the  purchase  of  goods  at  a  sum  to  be 
fixed  by  appraisers,  and  who,  knowing  of  the 
misconduct  of  the  appraisers,  accepts  posses- 
sion of  the  goods  without  complaint,  and 
never  offers  to  return,  is  estopped  from  alleg- 
ing such  misconduct  as  a  defense  in  an  ac- 
tion to  recover  the  amount  of  the  appraise- 
ment. Garis  v.  Hopkins,  2  Lehigh  Val.  L. 
Rep.  279. 

Evidence  held  insufficient  to  show  that  in- 
spection was  made  in  bad  faith. —  Gorham 
r.  Dallas,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1907) 
106  S.  W.  930. 

51.  Ennis  v.  Borner,  100  Fed.  12,  40 
C.  C.  A.  249;  Mack  v.  Slot«man,  21  Fed.  109. 

52.  Canton  Lumber  Co.  v.  Li  Her,  107  Md. 
146,  68.  Atl.  500;  Steele  v.  Nashville  Corp., 
10  Yerg.  (Tenn.)  296. 

Sale  of  corporate  stock. —  Where,  in  a  ne- 
gotiation with  the  sole  owner  of  the  stock  of 
a  corporation  for  the  sale  of  an  interest 
therein,  a  list  of  the  corporate  liabilities  is 
made  out  as  a  basis  of  negotiation,  and  in 
the  list  are  placed  debts  contracted  in  the 
individual  name  of  such  sole  owner  for  the 
benefit  of  the  corporation,  such  debts  are  to 
be  considered  in  determining  whether  the 
corporate  liabilities  exceed  the  amount  war- 
ranted. Millsaps  V.  Merchants ,  etc.,  Bank,  71 
Miss.  361,  13  So.  903. 

Waiver. — ^Where  by  a  written  contract  for 
the  purchase  of  a  lot  of  first-sort  hops,  the 
hops  were  to  be  inspected  and  branded  by  S, 
and  they  were  inspected  and  pronounced  by 
S  to  be  first-sort,  but  were  not  branded  as 
such  by  him,  and  the  vendor's  agent  offered 
to  telegraph  to  S  for  permission  to  put  the 
brand  on,  and  one  of  the  vendees  stated  that 
the  vendees  would  not  require  it,  or  that  it 
would  make  no  difference,  the  vendees  were 
estopped  from  insisting  upon  the  omission  to 
brand  as  a  defense  to  an  action  to  recover 
the  price  of  the  hops.  Clinton  v.  Brown,  41 
Barb.  (N.  Y.)  226. 

Question  for  jury.— Whether  an  inspection 
of  lumber  was  made  under  the  specifications 
contained  in  the  contract  of  sale  is  for  the 
jury.  Canton  Lumber  Co.  f.  Liller,  107  Md. 
146,  68  Atl.  500. 

53.  McLennan  v.  McDermid,  50  Mich.  379, 
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the  manner  which  is  usual  and  customary  in  the  particular  trade  to  which  the 
transaction  in  question  belongs.^* 

(f)  Rejection  and  Notice  Thereof.  If,  on  inspection,  the  goods  are  proved  to 
be  unsuitable  or  not  according  to  the  contract  they  may  be  rejected  and  returned 
to  the  seller, and  if  the  defects  are  obvious  a  failure  to  reject  is  equivalent  to 
approval.^^  Actual  return  may  be  rendered  unnecessary  by  the  circumstances 
of  the  transaction  or  the  nature  of  the  goods,  and  in  such  cases  notice  to  the  seller 
of  the  rejection  is  sufficient."  But,  in  any  event,  the  option  to  reject  must  be 
exercised  and  notice  thereof  given  within  a  reasonable  time/^  unless  a  definite 
period  is  fixed  by  the  contract.^^ 

(g)  Effect  of  Approval  or  Failure  to  Inspect.  The  buyer  becomes  bound  to 
pay  the  price  and  cannot  complain  if  the  quality  of  the  goods  is  inferior  if  he 
accepts  them  after  an  inspection  or  an  opportunity  to  inspect,    although  he  fails 


15  W.  518.  Compare  Bushnell  v.  Geo.  F. 
King  Bridge  Co.,  140  Iowa  405,  118  N.  W. 
407,  holding  that  where  plaintiff  agreed  to 
sell  defendant  a  certain  amount  of  lumber  to 
fill  specifications  in  the  contract,  and  on  de- 
livery defendant  rejected  part  of  the  lumber, 
after  an  inspection  by  its  own  inspector  and 
the  inspector  of  the  county  with  which  de- 
fendant was  under  contract  to  build  a  bridge, 
the  question  to  be  determined  in  an  action 
for  the  price  of  the  lumber  being  whether  the 
lumber  shipped  complied  with  the  terms  of 
the  contract,  it  was  wholly  immaterial  how 
the  inspection  was  made, 

54.  Tasker  v.  Crane  Co.,  55  Fed.  449. 

55.  Craver  v.  Hornburg,  26  Kan.  94;  Starr 
V.  Torrey,  22  N.  J.  L.  190;  Smith  V.  Love, 
64  N.  C.  439 ;  Easterly  v.  Jones,  1  Tex.  App. 
Civ.  Cas.  §  189. 

Offer  to  remedy  defects. — ^According  to 
some  decisions,  if  the  seller  offers  to  remedy 
the  defects  he  should  be  given  an  opportu- 
nity to  do  so.  Kouse  v.  Printers'  Exch.  Co., 
12  Misc.  (N.  Y.)  114,  33  N.  Y.  Suppl.  55. 

Disposition  of  rejected  goods. —  If  the  buyer 
subsequently  finds  a  purchaser  for  the  re- 
jected goods  and  sells  the  same,  he  is  liable 
to  the  seller  for  the  price.  Sampica  V.  Hurd, 
14  N.  Y.  St.  316. 

56.  Eraser  v.  Ross,  1  Pennew.  (Del.)  348, 
41  Atl.  204. 

57.  Carondelet  Iron  Works  v.  Moore,  78 
111.  65;  Delafield  v.  De  Grauw,  9  Bosw. 
(N.  Y.)  1  [affirmed  in  1  Abb.  Dec.  500,  3 
Keyes  467,  3  Transcr.  App.  49]  ;  Herrmann 
Lumber  Co.  v.  Heidelberg,  46  Misc.  (N.  Y.) 
465,  92  N.  Y.  Suppl.  256;  Smith  V.  Love,  64 
N.  C.  439,  where  goods  were  necessarily 
destroyed  in  determining  the  quality. 

Notice  sufficient. —  The  buyer  of  logs,  al- 
though agreeing  to  inspect  them  at  point  in- 
termediate that  of  shipment  and  delivery,  a 
place  where  they  were  transferred  from  cars 
to  boats,  is  not,  after  inspection,  obliged  to 
prevent  rejected  logs  from  going  further, 
but  merely  to  give  the  seller  notice  of  the 
result  of  inspection.  Eraser  v.  Ross,  1 
Pennew.  (Del.)  348,  41  Atl.  204. 

Notice  is  not  necessary  where  the  buyer 
was  told  to  throw  away  such  goods  as  were 
not^  in  conformity  with  'the  contract.  Wright 
t\  St.  Louis  Hoop,  etc.,  Co.,  73  111.  App.  264. 


58.  Illinois. —  Carondelet  Iron  Works  v. 
Moore,  78  111.  65. 

Kansas, —  Craver  v.  Hornburg,  26  Kan.  94. 

Maine. —  Attwood  v.  Clark,  2  Me.  249. 

Michigan. —  Day  Leather  Co.  v.  Michigan 
Leather  Co.,  141  Mich.  533,  104  N.  W.  797. 

Missouri. —  Pierce  Steam  Heating  Co,  v. 
A.  Siegel  Gas  Fixture  Co.,  60  Mo.  App.  148. 

NeiD  York. —  H.  Herrmann  Lumber  Co.  i\ 
Heidelberg,  46  Misc.  465,  92  N.  Y.  Suppl. 
256. 

Texas. —  Boehringer  v.  A.  B.  Richards 
Medicine  Co.,  9  Tex.  Civ.  App.  284,  29  S.  W. 
508. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  406. 

What  is  reasonable  time. — Where  the  seller 
lived  only  three  miles  from  the  buyer  a 
return  of  cattle  found  to  be  unsatisf actor v 
should  be  made  within  one  day.  Young  v. 
Argo,  1  Marv.  (Del.)  156,  40  Atl.  719. 

Entire  contract. —  Under  an  entire  contract 
the  buyer  has  the  right  to  wait  until  the 
whole  quantity  is  ready  for  delivery  before 
he  is  called  upon  to  accept  or  reject. 
Harper  v.  Baird,  3  Pennew.  (Del.)  110,  50 
Atl.  326. 

When  single  test  insufficient.— Where  a 
contract  does  not  provide  that  the  efficiency 
of  machinery  shall  be  tested  and  determined 
by  a  single  test,  but  does  provide  that  the 
final  payment  shall  be  made  when  such  ma- 
chines are  "completed,  tested  and  accepted, 
considering  that  thirty  days  after  completion 
to  be  a  satisfactory  time  for  the  acceptance 
of  the  above  machines,"  it  does  not  entitle  a 
rejection  upon  a  single  test,  even  though 
unsatisfactory  in  results,  where  such  test  is 
made  within  five  days  after  the  completion 
of  the  machinery.  Mailers  r.  McKenzie  Fur- 
nace Co.,  135  111.  App.  322  [affirmed  in  231 
HI.  561,  83  N.  E.  451]. 

59.  Allyn  v.  Burns,  37  Ind.  App.  223,  76 
N.  E.  636. 

60.  Alabama. —  Moore  r.  Barber  Asphalt 
Paving  Co.,  118  Ala.  563,  23  So.  798;  Wat- 
son V.  Kirby,  112  Ala.  436,  20  So.  624. 

California. — Bullock  r.  Consumers*  Lumber 
Co.,  (1892)  31  Pac.  367. 

Delan-are. —  Harper  r.  Baird,  3  Pennew. 
110,  50  Atl.  326. 

Georgia. —  American  Car  Co.  r.  Atlanta  St. 
R.  Co.,  100  Ga.  254,  28  S.  E.  40;  Harder  r. 
Carter,  97  Ga.  273.  23  S.  E.  82. 
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to  make  the  inspection.''^  In  such  cases  the  rule  of  caveat  emptor  applies  with 
especial  force. ''^ 

(ill)  Evidence  —  (a)  Presumptions  and  Burden  of  Proof.    Where  the  pur- 


Illinois. —  Barker  v.  Turnbull,  51  111.  App. 
226.  And  see  Chicago  Packing,  etc.,  Co.  v. 
Tilton,  87  111.  547. 

Indiana. —  Pattison  v.  Jenkins,  33  Ind.  87. 

Kentucky. —  Jones  V.  McEwan,  91  Ky.  373, 
16  S.  W.  81,  12  Ky.  L.  Rep.  966,  12  L.  R.  A. 
399;  O'Bannon  v.  Reif,  7  Dana  320;  Albin 
Co.  V.  Kentucky  Table  Co.,  67  S.  W.  13,  23 
Ky.  L.  Rep.  2261. 

Louisiana. —  Poutz  v.  Theard,  23  La.  Ann. 
246;  McGuire  v.  Kearny,  17  La.  Ann.  295. 

Massachusetts. —  Giles  Lith.,  etc.,  Co.  v. 
Chase,  149  Mass.  459,  21  N.  E.  765,  14  Am. 
St.  Rep.  439,  4  L.  R.  A.  480. 

Michigan. —  Williams  v.  Robb,  104  Mich. 
242,  62  N.  W.  352. 

Minnesota. —  Thompson  v.  Libby,  35  Minn. 
443,  29  N.  W.  150. 

Missouri. —  Black  River  Lumber  Co.  V. 
Warner,  93  Mo.  374,  6  S.  W.  210;  Crawford 
V.  Elliott,  78  Mo.  497. 

NeiD  Yorfc.— Smith  V.  Coe,  170  K  Y.  162,  63 
N.  E.  57  [affirmhig  55  N.  Y.  App.  Div.  585,  67 
N.  Y.  Suppl.  350]  ;  Gaylord  Mfg.  Co.  v. 
Allen,  53  N.  Y.  515;  McCormick  v.  Sarson, 
45  N.  Y.  265,  6  Am.  Rep.  80;  Patch  v. 
Smith,  105  N.  Y.  App.  Div.  208,  94  N.  Y. 
Suppl.  692;  New  York  State  Monitor  Milk 
Pan  Co.  V.  Remington,  41  Hun  218  [affirmed 
in  109  N.  Y.  143,  16  N.  E.  48]  ;  Neaffie  v. 
Hart,  4  Lans.  4;  Mason  t*.  Smith,  5  Silv. 
Sup.  346,  8  N.  Y.  Suppl.  301 ;  Shaw  v.  Light- 
house, 4  Silv.  Sup.  134,  7  N.  Y.  Suppl.  271; 
Eagle  Works  v.  Churchill,  2  Bosw.  166; 
Bolles  r.  Valentine,  15  Daly  41,  2  N.  Y. 
Suppl.  710;  James  V.  Libbv,  44  Misc.  210, 
88  N.  Y.  Suppl.  812;  Casselli  v.  Mosso,  90 
N.  Y.  Suppl.  371.  Compare  Meagley  v.  Hoyt, 
12  N.  Y.  St.  357. 

North  Carolina. —  Parker  v.  Fenwick,  138 
N.  C.  209,  50  S.  E.  627. 

Teicr/s.— Parks  v.  O'Connor,  70  Tex.  377, 
8  S.  W.  104;  Ranger  v.  Hearne,  37  Tex.  30; 
Maud  V.  Coppinger,  23  Tex.  Civ.  App.  128, 
56  S.  W.  127. 

United  States. —  Leonard  V.  Davis,  1  Black 
476,  17  L.  ed.  222;  Carleton  v.  Jenks,  80 
Fed.  937,  26  C.  C.  A.  265;  Calhoun  v.  Vechio, 
4  Fed.  Cas.  No.  2,310,  3  Wash.  165. 

Failure  to  reject. —  The  failure  of  a  buyer 
of  logs  to  reject  them  at  a  point  intermediate 
that  of  shipment  and  delivery,  agreed  on  as 
the  place  of  inspection,  is  equivalent  to  ap- 
proval, the  defects,  if  existing,  being  patent, 
Fraser  v,  Ross,  1  Pennew.  (Del.)  348,  41 
Atl.  204. 

61.  Alabama. —  Hudson  v.  Germain  Fruit 
Co.,  95  Ala.  621,  10  So.  920. 

Arkansas. — Dillard  v.  Moore,  7  Ark.  166. 

Delaioare. —  Lambden  v.  Hill,  6  Houst.  29. 

Illinois. —  McLeod  v.  Andrews,  etc.,  Co., 
116  111.  App.  646. 

Indiana.— O'Br'ien  r.  Higley,  162  Ind.  316, 
70  N.  E.  242. 

Kentucky. —  Dinwiddle  v.  Nash,  86  S.  W. 
517,  27  Ky.  L.  Rep.  668. 
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Louisiana. —  Frank  v.  Hollander,  35  La. 
Ann.  582;  Bloom  v.  Beebe,  15  La.  Ann.  65. 

3Iinnesota. —  Potter  v.  Holmes,  87  Minn. 
477,  92  N.  W.  411;  Brackett  v.  Edgerton,  14 
Minn.  174,  100  Am.  Dec.  211. 

Mississippi. —  Watkins  V.  Guthrie,  (1905) 
38  So.  370. 

JVeic  York. —  Hargous  v.  Stone,  5  N.  Y. 
73;  Fox  V.  Everson,  27  Hun  355. 

Pennsylvania. —  Taylor  v.  Saurman,  110 
Pa.  St.  3,  1  Atl.  40;  Field  v.  Schuster,  26 
Pa.  Super.  Ct.  82;  Waymart  Water  Co.  v. 
Waymart,  4  Pa.  Super.  Ct.  211. 

United  States. —  Hansen  v.  Baltimore 
Packing,  etc.,  Co.,  86  Fed.  832;  Reynolds  v. 
Palmer,  21  Fed.  433. 

Canada. —  Labrecque  v.  Duckett,  22  Quebec 
Super.  Ct.  135.  But  see  Creighton  v.  Pacilic 
Coast  Lumber  Co.,  12  Manitoba  546. 

Quantity  submitted  for  inspection. —  On  a 
sale  of  posts  where  the  buyer's  inspector 
went  to  the  place  of  delivery  but  refused  to 
inspect  because  not  enough  were  on  the 
ground,  saying  that  he  would  inspect  when 
several  car-loads  had  been  gotten  out,  the 
buyer  was  not  estopped  to  reject  posts  of 
the  same  quality  subsequently  delivered. 
Missouri,  etc.,  R.  Co.  v.  Jones,  (Tex.  Civ. 
App.  1896)  35  S.  W.  199.  See  also  Harper 
r.  Baird,  3  Pennew.  (Del.)  110,  50  Atl.  326, 
holding  that  under  an  entire  contract  the 
buyer  is  entitled  to  wait  until  the  whole 
quantity  is  delivered  before  he  is  called  on 
to  accept  or  reject  the  goods. 

Temporary  denial  of  right. — ^A  merely  tem- 
porary denial  of  the  right  to  inspect  does 
not  excuse  a  failure  to  inspect,  an  oppor- 
tunitv  being  thereafter  afforded.  Hudson  v. 
Germain  Fruit  Co.,  95  Ala.  621,  10  So.  920; 
Naas  V.  Welter,  92  Minn.  404,  100  N.  W. 
211. 

Failure  to  inspect  is  not  excused  because 
the  seller  had  made  previous  tenders  of  de- 
fective articles  (Cunningham  v.  Clark,  50 
Ga.  39),  or  where  it  is  due  to  the  fault  of 
the  buver  himself  (Savercool  v.  Farwell,  17 
Mich.  308). 

62.  Alabama. —  Meyer  Bros.  Drug  Co.  V. 
Puckett,  139  Ala.  331,  35  So.  1019. 

Illinois.— KoM  v.  Lindley,  39  111.  195,  89 
Am.  Dec.  294. 

loira. —  Dean  v.  Morey,  33  Iowa  120. 

B:«n.9a.9.— Kinkel  v.  Winne,  67  Kan.  100, 
72  Pac.  548,  62  L.  R.  A.  596. 

Mississippi. —  Watkins  v.  Guthrie,  ( 1905 ) 
38  So.  370. 

Weio  York. —  Eaton  v.  Waldron,  67  Hun 
551,  22  N.  Y.  Suppl.  504;  Heller  v.  Altman, 
91  N.  Y.  Suppl.  769;  Welsh  v.  Carter,  1 
Wend.  185,  19  Am.  Dec.  473. 

Pennsylvania. —  Lord  v.  Grow,  39  Pa.  St. 
88,  80  Am.  Dec.  504. 

United  States. —  Barnard  v.  Kellogg,  10 
Wall.  383,  19  L.  ed.  987;  Carleton  v.  Jenks, 
80  Fed.  937,  26  C.  C.  A.  265;  Lindley  v. 
Hunt,  22  Fed.  52. 
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chaser  refuses  to  accept  the  goods  as  being  of  a  quality  inferior  to  that  contracted 
for,  the  burden  is  on  the  seller  to  show  that  the  goods  are  of  such  quality,  in  an 
action  for  the  price  of  the  goods  or  for  damages. After  acceptance  of  the  goods 
the  presumption  is  that  they  are  of  the  agreed  quality,  and  the  burden  is  on 
the  buyer  to  show  that  they  were  not  of  the  agreed  quality.®'^  So  too  in  an  action 
by  the  buyer  to  recover  damages  for  defects  in  quality  the  burden  of  proof  is  on 
the  buyer;  and  where  goods  were  sold  as  damaged  the  buyer  has  the  burden  of 
proving  that  between  the  sale  and  delivery  they  suffered  further  damage. 

(b)  Admissibility  —  (1)  In  General.  If  the  contract  is  ambiguous  as  to  the 
quality  of  the  goods  sold  parol  evidence  may  be  resorted  to  to  explain  it/^  but 
parol  evidence  is  not  admissible  to  show  that  a  sale  not  purporting  to  be  a  sale 
by  sample  is  in  fact  such  a  contract.^®  The  quality  of  the  goods  delivered  may 
be  shown  by  the  declarations  and  admissions  of  the  parties,  by  testimony  as  to 
the  condition  of  the  goods  while  in  transit, or  on  arrival  at  destination;  but 
testimony  as  to  the  defective  condition  of  the  goods  some  time  after  their  delivery 
is  not  generally  admissible. '^^    Evidence  as  to  the  price  for  which  the  buyer  resold 


Canada. —  Borthwick  V.  Young,  12  Ont. 
App.  671. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  401. 

No  opportunity  for  inspection. —  On  a  sale 
of  goods  when  the  buyer  has  no  opportunity 
of  inspection,  the  maxim  caveat  emptor  does 
not  apply.  Mooers  v.  Gooderham,  14  Ont. 
451. 

63.  Alabama. —  Penn  v.  Smith,  98  Ala.  560, 
12  So.  818. 

California. —  Ruiz  v.  Norton,  4  Cal.  355, 
60  Am.  Dec.  618. 

Connecticut. —  Merriman  v.  Chapman,  32 
Conn.  146. 

Illinois.—  Wolf  V.  Dietzsch,  75  111.  205. 

loica. —  Parker  v.  Hendrie,  3  Iowa  263. 

Michigan. —  Simons  v.  Ypsilanti  Paper  Co., 
77  Mich.  185,  43  N.  W.  864. 

Neio  York. —  Patterson  Gas  Governor  Co. 
V.  Bayne,  16  Misc.  69,  37  N.  Y.  Suppl.  656; 
Patterson  Gas  Governor  Co.  v.  Glenby,  4 
Misc.  532,  24  N.  Y.  Suppl.  575  [affirmed  in 
9  Misc.  126,  29  N.  Y.  Suppl.  279]. 

Washington. —  Pacific  Coast  El.  Co.  v. 
Bravinder,  14  Wash.  315,  44  Pac.  544. 

United  States. —  Union  Pac.  R.  Co.  v.  Clop- 
per,  131  U.  S.  appendix  cxcii,  26  L.  ed. 
243. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  475. 

64.  Atkins  v.  Cobb,  56  Ga.  86. 

The  burden  of  showing  acceptance  is,  how- 
ever, on  the  seller.  Barton  v.  Kane,  17  Wis. 
37,  84  Am.  Dec.  728. 

65.  Georgia  Refining  Co.  v.  Augusta  Oil 
Co.,  74  Ga.  497;  Atkins  v.  Cobb,  56  Ga.  86; 
Edwards  v.  Plaquemine  Ice,  etc.,  Co.,  46  La. 
Ann.  360,  15  So.  61. 

66.  Peterkin  v.  Oglesby,  30  La.  Ann.  907; 
Mackie  v.  Davis,  13  La.' Ann.  475;  Lowe  v. 
Nelson,  7  La.  Ann.  646.  See  also  Davis  v. 
Janin,  3  La.  Ann.  712. 

The  presumption  of  unsoundness  at  the 
time  of  sale  from  its  existence  three  days 
later  may  be  rebutted.  Cornish  r.  Shelton, 
12  La.  Ann.  415. 

67.  Gerard  v.  Prouty,  34  Barb.  (N.  Y.) 
454.  Compare  Hosmer  v.  Baer,  5  La.  Ann. 
J^5,  holding  that  where  corn  was  sold  at 
sixty-eight  cents  per  bushel,  when  prime  corn 


was  selling  at  seventy-five  cents  per  bushel, 
the  buyer  will  not  be  presumed  to  have  in- 
ferred, from  the  price  paid,  that  the  corn 
was  damaged. 

68.  Johnson  v.  Hamilton,  24  Oreg.  320,  33 
Pac.  571;  Jones  v.  Clarke,  2  H.  &  N.  725, 
27  L.  J.  Exch.  165. 

69.  Harrison  v.  McCormick,  89  Cal.  327, 
26  Pac.  830,  23  Am.  St.  Rep.  469;  Wiener 
V.  Whipple,  53  Wis.  298,  10  N.  W.  433,  40 
Am.  Rep.  775. 

70.  Wilson  V.  Coleman,  81  Ga.  297,  6  S.  E. 
693;  Hutton  v.  Maines,  68  Iowa  650,  28 
N.  W.  9;  Delafield  v.  De  Grauw,  9  Bosw. 
(N.  Y.)  1. 

Prospectus. —  Printed  circulars  and  posters 
are  admissible  to  show  what  has  been 
claimed  as  to  the  quality  of  goods  where  it 
appears  that  there  has  been  no  change  in 
manufacture  since  the  circulars  were  issued. 
Wilcox  r.  Henderson,  64  Ala.  535. 

Reduction  in  price.— Where  the  seller  as- 
sented to  a  reduction  in  price,  he  may  show 
that  the  reduction  was  assented  to  to  avoid 
controversy  and  not  as  an  admission  of  de- 
fects in  quality.  West  v.  Smith,  101  U.  S. 
263,  25  L.  ed.  809. 

71.  Lawrence  v.  White,  15  Fed.  Cas.  No. 
8,147,  5  McLean  108. 

72.  Cleveland  Stone  Co.  v.  Monroe  County 
Oolitic  Stone  Co.,  11  Ind.  App.  423,  39  X.  E. 
172. 

73.  Cantwell  Eagle  Brewing  Co.  r.  Horst. 
61  111.  App.  330;  Welch  v.  Norton,  73  Iowa 
721,  36  N.  W.  758.  But  see  Grieb  r.  Cole. 
60  Mich.  397,  27  N.  W:  579.  1  Am.  St.  Rep. 
533,  holding  that  testimony  that  the  machine 
was  second-hand  was  admissible,  although 
determined  by  an  examination  made  several 
months  after  the  sale,  the  machine  not  hav- 
ing been  used  meantime.  See  also  Aultman 
V.  Miller,  52  Kan.  60,  34  Pac.  404,  holding 
that  lapse  of  time  did  not  render  the  tes- 
timony incompetent  but  merely  affected  its 
weight. 

If  the  defect  appeared  within  a  few  days 
after  the  sale,  it  may  be  shown  that  a  defect 
of  such  nature  must  have  existed  at  the  time 
of  the  sale.    Banks  v.  Botts,  10  La.  42. 
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the  goods  is  also  admissible. Evidence  that  merchants  generally  would  con- 
sider the  goods  to  be  of  a  certain  quality  is  not  admissible  unless  founded  on 
proof  of  a  custom. While  evidence  as  to  the  mere  possibility  of  the  existence 
of  circumstances  which  would  affect  the  quality  is  not  admissible,'*^  the  actual 
spurious  character  of  the  article  may  of  course  be  shown."  The  quality  of  the 
article  may  also  be  shown  by  evidence  as  to  its  fitness  for  the  purposes  for  which 
it  was  intended/^  the  results  of  its  use,'^  and,  in  the  case  of  a  sale  of  machinery, 
by  the  character  of  its  product. 

(2)  Inspection  and  Results  Thereof.  Testimony  as  to  the  quality  of 
goods  must  as  a  rule  be  based  on  personal  knowledge, but,  if  based  on  such 
knowledge,  as  acquired  by  examination  and  observation,  it  is  admissible. Evi- 
dence tending  to  show  an  inspection  and  approval  by  a  person  agreed  on  for  that 
purpose  is  admissible,  as  is  also  the  evidence  of  such  person  as  to  the  results  of 
his  inspection.^*  It  may,  however,  be  shown  that  the  defects  revealed  by  the  inspec- 
tion trial  or  test  were  due  to  the  lack  of  skill  or  mismanagement  of  the  buyer. 
Evidence  as  to  the  inspection  of  other  goods  of  the  same  kind  is  not  admissible.^® 

(3)  Comparison  With  Other  Goods.  Evidence  is  admissible  to  show  the 
characteristics  of  goods  of  the  quality  contracted  for  and  their  value,  ®^  and  this 
value  may  be  compared  with  that  of  the  goods  actually  sold  and  delivered. It 
may  also  be  shown  that  the  goods  were  of  a  fair  average  quality  of  their  kind.^^ 
Evidence  comparing  the  goods  sold  with  other  similar  goods  sold  at  or  about 
the  same  time  to  other  persons,  although  considered  admissible  in  some  juris- 
dictions,^^ is  rejected  in  others, and  a  similar  difference  of  opinion  exists  as  to 
evidence  tending  to  show  that  other  machines  of  the  same  kind  worked  well 
elsewhere. So  too  it  has  been  held  that  the  buyer  may  show  the  worthlessness 


74.  Buford  v.  McGetchie,  60  Iowa  298,  14 
N.  W.  790.  Contra,  Cohen  v.  Simpson,  (Tex. 
Civ.  App.  1895)  32  S.  W.  59. 

75.  Woods  V.  Miller,  55  Iowa  168,  7  N.  W. 
484,  39  Am.  Rep.  170. 

76.  Whitley  v.  Ramspeck,  74  Ga.  391. 

77.  Parmelee  v.  Knox,  24  Kan.  113. 

78.  Boehringer  v.  A.  B.  Richards  Medicine 
Co.,  9  Tex.  Civ.  App.  284,  29  S.  W.  508. 

Relevancy  to  issue. —  In  an  action  for  the 
price  of  certain  boot  patterns,  where  the 
only  issue  is  as  to  whether  the  patterns  were 
made  as  ordered,  a  letter  written  by  plain- 
tiff to  defendant,  advising  him  to  have  the 
patterns  made  in  the  regular  way,  instead 
of  as  suggested  by  defendant,  is  immaterial. 
White  V.  Adams,  77  Iowa  295,  42  N.  W.  199. 

79.  Claghorn  f.  Lingo,  62  Ala.  230;  De 
Loach  V.  Hardee,  64  Ga.  94;  Toledo  Sav. 
Bank  v.  Rathmann,  78  Iowa,  288,  43  N.  W. 
193. 

80.  West  V.  Conesus  Lake  Salt  Min.  Co.,  4 
N.  Y.  St.  384. 

81.  Smith  v.  Groneweg,  40  Minn.  178,  41 
N.  W.  939. 

82.  Aultman  v.  York,  71  Tex.  261,  9  S.  W. 
127. 

83.  Newhall  v.  Hamilton,  128  Mass.  463. 

84.  Jones  v.  Cordele  Guano  Co.,  94  Ga. 
14,  20  S.  E.  265;  Brigham  V.  Retelsdorf,  73 
Iowa  712,  36  N.  W.  715;  Imbrie  v.  Wether- 
bee,  70  Mich.  103,  37  N.  W.  910;  U.  S.  Sugar 
Refinery  v.  Providence  Steam,  etc.,  Co.,  62 
Fed.  375,  10  C.  C.  A.  422. 

85.  Delafield  v.  De  Grauw,  9  Bosw.  (N.  Y.) 
1 ;  Gibbon  v.  Hughes,  76  Wis.  409,  45  N.  W. 
538 ;  Fisk  v.  Tank,  12  Wis.  276,  78  Am.  Dec. 
737. 
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86.  Barr  f.  Borthwick,  19  Oreg.  578,  25 
Pac.  360. 

87.  Groetzinger  v.  Kann,  165  Pa.  St.  578, 
30  Atl.  1043,  44  Am.  St.  Rep.  676. 

88.  Eiseman  v.  Heine,  2  N.  Y.  App.  Div. 
319,  37  N.  Y.  Suppl.  861  {reversed  on  other 
grounds  in  158  N.  Y.  45,  52  N.  E.  667]. 

89.  Anniston  Lime,  etc.,  Co.  v.  Lewis,  107 
Ala.  535,  18  So.  326;  Brewer  V.  Housatonic 
R.  Co.,  107  Mass.  277. 

90.  Davis  v.  Adams,  18  Ala.  264;  Tom- 
1  in  son  v.  Earnshaw,  112  111.  311. 

91.  Wilcox  V.  Henderson,  64  Ala.  535; 
Luetgert  v.  Volker,  153  111.  385,  39  N.  E. 
113  [affirming  54  111.  App.  287];  Worden  v. 
Hitter,  35  Minn.  244,  28  N.  W.  503;  Ames 
V.  Quimbv,  106  U.  S.  342,  1  S.  Ct.  116,  27 
L.  ed.  100. 

Comparison  with  former  deliveries. — When 
delivery  is  in  instalments,  the  seller  may 
show  that  a  certain  instalment  was  equal  in 
quality  to  a  prior  instalment  which  had  been 
accepted.  Loftus  v.  Riley,  83  Iowa  503,  50 
N.  W.  17. 

92.  Henkel  v.  Burke,  (Me.  1887)  10  Atl. 
249 ;  Gage  v.  Meyers,  59  Mich.  300,  26  N.  W. 
522;  Kauffman  Milling  Co.  V.  Stuckey,  37 
S.  C.  7,  16  S.  E.  192;  Morawetz  v.  Mc- 
Govern,  68  Wis.  312,  32  N.  W.  290;  Barton 
V.  Kane,  .17  Wis.  37,  84  Am.  Dec.  728. 

93.  Evidence  held  admissible. —  Findlay  v. 
Pertz,  74  Fed.  681,  20  C.  C.  A.  662;  Ward 
V.  Blake  Mfg.  Co.,  56  Fed.  437,  5  C.  C.  A. 
538. 

Evidence  held  inadmissible.— Fox  v.  Stock- 
ton Combined  Harvester,  etc..  Works,  83  Cal. 
333,  23  Pac.  295;  Osborne  v.  Simmerson,  73 
Iowa  509,  35  N.  W.  615. 
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of  other  similar  goods  bought  from  the  same  seller/*  and,  for  the  purpose  of 
proving  that  the  goods  delivered  were  not  as  ordered,  may  compare  them  with 
samples  from  other  merchants. Where  a  machine  was  rejected  as  defective, 
evidence  as  to  a  comparison  between  the  work  of  such  machine  and  a  good  machine 
subsequently  purchased  is  admissible  as  showing  that  the  first  was  defective, 
but  no  comparison  with  other  kinds  of  machines  doing  similar  work  is  admissible. 

(c)  Weight  and  Sufficiency.^^  Proof  as  to  quality  must  as  a  rule  be  affirma- 
tive,^^ and  evidence  that  the  goods  were  well  manufactured  of  the  best  material 
cannot  prevail  against  positive  and  uncontradicted  testimony  that  they  were 
found  defective  as  soon  as  put  in  use.^  But  where  it  is  shown  that  the  design 
furnished  by  the  buyer,  in  accordance  with  which  the  goods  were  made,  was 
defective  proof  of  perfect  material  and  construction  may  be  sufficient.^  Ordi- 
narily in  the  absence  of  anything  to  show  that  defects  were  caused  by  conditions 
existing  during  carriage  of  the  goods  evidence  that  they  were  in  good  condition 
when  shipped  is  insufficient  to  overcome  evidence  of  defects  when  delivered ;  ^ 
but  when  the  goods  were  transported  during  a  season  of  wet  weather  the  fact 
that  the  goods  arrived  at  their  destination  damaged  by  wet  weather  does  not 
show  that  they  were  damaged  when  shipped."*  On  the  other  hand,  proof  that 
a  machine  was  running  in  good  order  and  without  repairs  two  years  after  delivery 
is  sufficient  to  show  that  it  was  of  good  quality.^ 


94.  Wilcox  V.  Henderson,  64  Ala.  535; 
Sandwich  Mfg.  Co.  v.  Nicholson,  36  Kan.  383, 
13  Pac.  597. 

95.  Imbrie  v.  Wetherbee,  70  Mich.  103,  37 
N.  W.  910. 

96.  Davis  v,  Sweeney,  80  Iowa  391,  45 
N.  W.  1040. 

Competency  of  witness. — Evidence  that  ma- 
chines made  by  the  sellers  of  the  same  kind 
as  that  for  which  the  note  sued  on  was  given 
worked  satisfactorily,  given  by  witnesses  who 
had  never  seen  that  machine  work,  is  inad- 
missible. Richmond  Second  Nat.  Bank  v. 
Wheeler,  75  Mich.  546,  42  N.  W.  963. 

97.  Locke  v.  Priestly  Express  Wagon,  etc., 
Co.,  71  Mich.  263,  39  N.  W.  54;  Chariton 
Plow  Co.  V.  Davidson,  16  Nebr.  374,  20  N.  W. 
256. 

98.  The  sufficiency  of  the  evidence  as  to 

the  quality  of  the  goods  in  view  of  a  conflict 
of  evidence  was  considered  in  Allen  Buggy 
Co.  V.  Bush,  96  Ga.  772,  22  S.  E.  330;  Mc- 
Menomy  v.  Talbot,  84  Cal.  279,  23  Pac. 
1099;  Wollf  V.  Falvey,  83  Ga.  796,  10  S.  E. 
270;  Perkins  v.  Schneider,  54  Minn.  368,  56 
N.  W.  39 ;  Woodrum  v.  Gross,  90  Va.  60,  17 
S.  E.  764;  Knox  V.  Garland,  2  Call  (Va.) 
241. 

99.  Western  Historical  Co.  v.  Schmidt,  56 
Wis.  681,  14  N.  W.  822. 

Proof  of  adulteration. —  On  an  issue  as  to 
whether  a  quantity  of  tallow  sold  to  plaintiff 
by  defendant  was  adulterated,  it  appeared 
that  two  barrels,  when  melted,  were  found  to 
contain  thirty  per  cent  of  marble  dust.  On 
this  discovery  the  remaining  eighty-three 
barrels  were  inspected,  and,  after  taking  a 
thin  skimming  off  the  top,  each  barrel  was 
found  to  contain  a  gritty  matter  throughout. 
The  eighty-three  barrels  were  used  in  connec- 
tion with  other  tallow,  and  the  kettles  in 
which  they  were  melted  contained  a  large 
quantity  of  a  substance  similar  to  that  de- 
posited on  melting  the  first  two  barrels.  It 


appeared  that,  at  about  the  time  of  the  sale, 
defendant  had  at  its  works  a  quantity  of 
marble,  and  there  was  no  evidence  that  de- 
fendant had  any  use  for  marble  dust,  unless 
for  purposes  of  adulteration.  The  evidence 
was  sufficient  to  enable  the  jury  to  find  that 
the  eighty-three  barrels  of  tallow  were  adul- 
terated, and  to  estimate  the  amount  of 
adulteration  in  the  entire  quantity  of  tallow. 
Meaglev  v.  Hoyt,  88  Hun  (N.  Y.)  328,  34 
N.  Y.  Suppl.  790. 

Comparison  with  other  goods. —  There  is  no 
evidence  to .  sustain  a  defense,  in  an  action 
for  the  price  of  yarn  sold,  that  the  yarn  was 
unsound  and  unmerchantable,  when  it  is 
simply  shown  that  other  yarn  than  that  in 
suit,  purchased  from  plaintiff  by  defendant, 
was  defective,  and  it  is  uncertain  whether 
the  defect  was  inherent  in  the  yarn  at  the 
time  of  its  delivery.  Wallace  v.  Blake,  15 
Daly  (N.  Y.)  158,^3  N.  Y.  Suppl.  934  [re- 
versing 2  N.  Y.  Suppl.  403]. 

1.  Fuchs  v.  Morris,  81  Hun  (N.  Y.)  536, 
30  N.  Y.  Suppl.  1017.  And  ,see  Latham  r. 
Shipley,  86  Iowa  543,  53  N.  W.  342. 

2.  W.  0.  Hickok  Mfg.  Co.  r.  Blackball,  88 
Hun  (N.  Y.)  80,  34  N.  Y.  Suppl.  620  [af- 
firmed in  152  N.  Y.  646,  46  N.  E.  1152] 

3.  Latham  v.  Shipley,  86  Iowa  543,  53 
N.  W.  342. 

4.  Galbreath  v.  Condon,  48  Kan.  748,  30 
Pac.  124. 

Defects  at  time  of  delivery. —  Proof  that 
a  machine  broke  down  of  its  own  weight 
while  being  carefully  removed  from  the  cars 
is  sufficient  to  show  that  it  was  defective. 
Hoult  r.  Baldwin,  78  Cal.  410,  20  Pac.  864. 
A  buyer  of  mirrors  cannot  recover  on  the 
seller's  contract  to  insure  their  safe  arrival 
in  a  certain  depot  by  proof  tliat  they  were 
first  found  to  be  injured  after  beino  ' trans- 
ported two  miles  from  the  depot.  Schastev 
V.  Bache,  9  Daly  (N.  Y.)  484. 

5.  Maas  r.  Montgomery  Iron  Works,  88 
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(iv)  Questions  For  Jury,  Where  there  is  any  uncertainty  in  the  descrip- 
tion of  the  quahty  of  the  goods,  the  construction  is  for  the  jury/  It  is  also  for 
the  jury  to  determine  what  constitutes  a  defect,'  and  whether  a  defect  actually 
exists/ 

e.  Liability  For  Injuries  Due  to  Defects/  A  seller  of  defective  articles  is 
liable  for  injuries  to  persons  or  property  caused  by  such  defects  in  a  direct  action 
for  the  injury,^^  or  the  buyer  may  plead  the  injury  in  an  action  for  the  price." 
The  rule  has  been  applied  in  a  case  of  a  sale  of  unwholesome  provisions, hay,^^ 
drugs  of  a  kind  not  ordered,^^  defective  boiler,^^  defective  firearms,^^  gun  car- 
tridges,^' impure  oils,^^  and  diseased  animals/^  But  in  the  absence  of  defect  the 
seller  is  not  liable  because  of  the  intrinsically  dangerous  nature  of  the  article.^^ 

f.  Sales  on  Trial  or  Approval  —  (i)  In  General.  The  contract  of  sale  may 
provide  for  a  trial  or  test  to  determine  whether  the  goods  are  satisfactory  and 
that  the  buyer  may  return  the  goods  if  after  such  trial  they  prove  to  be  unsatis- 
factory/^   Under  a  contract  of  this  character  the  obligation  of  both  parties  is 


Ala.  323,  6  So.  701.  And  see  Aultman  v. 
York,  71  Tex.  261,  9  S.  W.  127. 

6.  Pollen  V.  Le  Roy,  30  N.  Y.  549  [affirm- 
ing  10  Bosw.  38]  ;  Barker  v.  Freeland,  91 
Tenn.  112,  18  S.  W.  60. 

7.  Marshall  v.  Keefe,  (Cal.  1893)  34  Pac. 
89;  Lindsay  v.  Davis,  30  Mo.  406. 

8.  Durfee  v.  Newkirk,  83  Mich.  522,  47 
N.  W.  351;  McKay  v.  Evans,  48  Mich.  597, 
12  N.  W.  868;  Clark  v.  Detroit  Locomotive 
Works,  32  Mich.  348;  Staines  v.  Shore,  16 
Pa.  St.  200,  55  Am.  Dec.  492. 

9.  See  Negligence,  29  Cyc.  478  et  seq. 

10.  Joica. —  Sherrod  v.  Langdon,  21  Iowa 
518. 

Kentucky. —  Greenbv  v.  Brooks,  13  Ky.  L. 
Rep.  298. 

Maryland.— State  v.  Fox,  79  Md.  514,  29 
Atl.  601,  47  Am.  St.  Rep.  424,  24  L.  R.  A. 
679. 

Massachusetts. —  French  v.  Vining,  102 
Mass.  132,  3  Am.  Rep.  440. 

NeiD  York. —  Van  Bracklin  v.  Fonda,  12 
Johns.  468,  7  Am.  Dec.  339.  Compare  Loop 
V.  Litchfield,  42  N.  Y.  351,  1  Am.  Rep.  513, 
holding  that  after  five  years'  use  the  seller 
is  not  liable  to  one  who  used  the  article  with 
the  purchaser's  consent. 

Texas. — 'Jones  V.  George,  56  Tex.  149,  42 
Am.  Ren.  689,  61  Tex.  345,  48  Am.  Rep.  280. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  402. 

Faulty  design. — A  furniture  dealer  who 
sold  a  folding  bed,  manufactured  by  others, 
without  warranty,  which  proved  to  be  dan- 
gerous to  persons  using  it,  not  from  defective 
parts,  but  from  inherent  defects,  resulting 
from  faulty  design,  which  neither  he  nor  the 
purchaser  could  discover  unless  skilled  in 
mechanics,  was  not  liable  for  injuries  result- 
ing from  the  defects,  where  the  sale  was  made 
upon  inspection,  and  the  terms  thereof  were 
put  in  writing.  White  v.  Oakes,  88  Me.  367, 
34  Atl.  175,  32  L.  R.  A.  592. 

Contributory  negligence. —  The  buyer  must, 
however,  take  reasonable  precautions  to  pre- 
vent injury  to  his  property.  Graham  V. 
Eiszner,  28  111.  App.  269. 

11.  Rose  V.  Wallace,  11  Ind.  112. 

12.  Bishop  V.  Weber,  139  Mass.  411,  1 
N.  E.  154,  52  Am.  Rep.  715;  Peckham  v. 
Holman,    11   Pick.    (Mass.)    484;    Craft  v. 
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Parker,  96  Mich.  245,  55  N.  W.  812,  21 
L.  R.  A.  139;  Van  Bracklin  v.  Fonda,  12 
Johns.  (N.  Y.)  468,  7  Am.  Dec.  339. 

13.  French  v.  Vining,  102  Mass.  132,  3 
Am.  Rep.  440,  destruction  of  cow  by  eating 
hay  on  which  white  lead  had  been  spilled. 

14.  Jones  v.  George,  56  Tex.  149,  42  Am. 
Rep.  689,  61  Tex.  345,  48  Am.  Rep.  280, 
delivery  of  another  article  than  paris  green 
resulting  in  destruction  of  cotton  crop  by 
worms  which  paris  green  was  purchased  for 
the  purpose  of  destroying. 

15.  Page  V.  Ford,  12  Ind.  46. 

16.  Favo  V.  Remington  Arms  Co.,  67  N.  Y. 
App.  Div.  414,  73  N.  Y.  Suppl.  788;  Lang- 
ridge  V.  Levy,  2  M.  &  W.  519  [affirmed  in 
1  H.  &  H.  325,  7  L.  J.  Exch.  387,  4  M.  &  W. 
337]. 

17.  Smith  V.  Clarke  Hardware  Co.,  100  Ga. 
163,  28  S.  E.  73,  39  L.  R.  A.  607. 

18.  Stowell  V.  Standard  Oil  Co.,  139  Mich. 
18,  102  N.  W.  227;  Elkins  v.  McKean,  79 
Pa.  St.  493.  And  see  Socola  v.  Chess-Carley 
Co.,  39  La.  Ann.  344,  1  So.  824;  Waters 
Pierce  Oil  Co.  v.  Davis,  24  Tex.  Civ.  App. 
508,  60  S.  W.  453. 

19.  Rose  V.  Wallace,  11  Ind.  112;  Sherrod 
V.  Langdon,  21  Iowa  518;  Greenby  v.  Brooks, 
13  Ky.  L.  Rep.  298. 

Disease  communicated  to  person. — ^Where 
the  vendor  of  a  horse  fraudulently  conceals 
the  fact  that  it  is  afflicted  with  glanders,  he 
is  liable  for  the  death  of  one  employed  to 
care  for  the  horse,  who  contracts  the  dis- 
ease, if  such  is  the  probable  and  natural  con- 
sequence of  contact  therewith.  State  v.  Fox, 
79  Md.  514,  29  Atl.  601,  47  Am.  St.  Rep.  424, 
24  L.  R.  A.  679. 

20.  Wellington  v.  Downer  Kerosene  Oil  Co., 
104  Mass.  64.  And  see  Favo  v.  Remington 
Arms  Co.,  67  N.  Y.  App.  Div.  414,  73  N.  Y. 
Suppl.  788;  Glaser  v.  Seitz,  35  Misc.  (N.  Y.) 
341,  71  N.  Y.  Suppl.  942. 

21.  Hawley  Down-Draft  Furnace  Co.  v. 
Southern  Chemical,  etc.,  Co.,  51  La.  Ann. 
914,  25  So.  470;  Wood  Reaping,  etc.,  Mach. 
Co.  V.  Smith,  50  Mich.  565,  15  N.  W.  906,  45 
Am.  Rep.  57 ;  Schlesinger  v.  Stratton,  9 
R.  L  578;  Osborne  v.  Francis,  38  W.  Va.  312, 
18  S.  E.  591. 

Construction  of  contract. — A  contract  for 
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suspended  until  the  purchaser's  satisfaction  is  gained  or  waived. The  buyer  is 
not  bound  to  accept  until  after  trial  is  made,^^  and  if  the  goods  are  unsatisfactory 
he  may  return  them  and  his  reasons  therefor  cannot  be  questioned  so  long  as 
his  determination  is  made  in  good  faith.^-^  In  some  jurisdictions  sales  on  trial 
are,  according  to  the  wording  of  the  stipulation,  differentiated  into  those  which 
provide  absolutely  for  a  trial  and  those  which  do  not.  Thus  it  has  been  held  in 
New  York  that  if  the  contract  provides  that  the  machine  sold  should  be  kept 
if  it  worked  well,  the  buyer  was  bound  to  give  it  a  fair  trial;  but  if  it  provided 
merely  that  it  should  be  kept  if  it  suited  the  buyer  he  was  not  bound  to  give  it 
a  trial  before  rejecting  it.^^  Sales  on  trial  are  in  the  nature  of  bailments,^^  under 
which  the  buyer  is,  pending  the  trial,  not  liable  for  loss  of  or  injury  to  the  goods 
unless  he  is  guilty  of  neghgence.^^ 

(ii)  Mode  of  Trial.  When  the  sale  is  dependent  on  trial  or  test,  the  vendee 
must  properly  apply  the  article  sold  to  the  use  for  which  it  was  purchased  if  he 
would  claim  that  when  applied  it  did  not  serve,^^  and  it  should  be  properly  and 
fairly  tested. On  a  sale  of  machinery  it  may  be  the  duty  of  the  seller  under 


the  sale  of  machinery  to  be  set  up  "  ready  to 
run  "  by  the  seller,  which  provided  that  one 
fourth  of  the  price  should  be  paid  when  the 
machinery  was  delivered,  one  fourth  ten  days 
after  the  successful  operation  of  the  same, 
and  the  remainder  ninety  days  after  the  suc- 
cessful operation  of  the  same,  cannot  be  con- 
strued to  require  the  machinery  to  stand  a 
test  of  ten  days'  successful  operation  before 
the  second  payment  became  due,  and  of  ninety 
days  before  the  final  payment  should  be  due. 
Patch  Mfg.  Co.  V.  Tinsman,  94  Fed.  1023 
[affirmed  in  101  Fed.  373,  41  C.  C.  A.  388]. 

Mental  reservation. —  The  buyer  cannot  by 
a  mental  reservation  of  his  intention  or  a 
mere  statement  that  he  takes  the  property  on 
trial  convert  what  is  in  fact  an  absolute  sale 
into  a  sale  on  trial.  Somers  v.  McLaughlin, 
57  Wis.  358,  15  N.  W.  442. 

Question  for  jury.— Whether  there  was  any 
material  defect  in  a  drill  sold  and  delivered 
to  a  buyer,  under  an  agreement  that  he  might 
return  it  if  not  satisfactory,  is  a  question  of 
fact  for  the  jury.  Coverdale  v.  Rickards, 
(Del.  1907)  69  Atl.  1065. 

22.  Mulcahy  v.  Dieudonne,  103  Minn.  352, 
115  N.  W.  636. 

23.  Mansfield  Mach.  Works  v.  Lowell,  62 
Mich.  546,  29  N.  W.  105. 

24.  AZafeama. —  Rumsey  v.  Bessemer,  138 
Ala.  329,  35  So.  353. 

Illinois. — ^Groodrich  v.  Van  Nortwick,  43 
111.  445. 

Massachusetts.^  \Ni\\iRms  Mfg.  Co.  v. 
Standard  Brass  Co.,  173  Mass.  356,  53  N.  E. 
802. 

Michigan. —  Piatt  V.  Broderick,  70  Mich, 
577,  38  N.  W.  579 ;  Wood  Reaping,  etc.,  Mach. 
Co.  V.  Smith,  50  Mich.  565,  15  N.  W.  906,  45 
Am.  Rep.  57. 

Missouri. —  McCormick  v.  Finch,  100  Mo. 
App.  041,  75  S.  W.  373. 

New  York. —  Grav  v.  New  Jersey  Cent.  R. 
Co.,  11  Hun  70;  Crane  r.  Schloss,  13  N.  Y. 
^"^uppl.  581  [affirmed  in  14  N.  Y,  Suppl.  886]. 
Compare  Hummel  v.  Stern,  21  N.  Y,  App.  Div. 
544,  48  N.  Y.  Suppl.  528. 

O/uo.— Wilbur  y.  Bingham,  3  Ohio  Cir.  Ct. 
459.  2  Ohio  Cir.  Dec.  262. 

Pmnsxjlvania.— Wow  ayH  v.  Smedley,  140  Pa. 


St.  81,  21  Atl.  253;  Seeley  v.  Welles,  120  Pa. 
St.  69,  13  Atl.  736;  Singerly  v.  Thayer,  108 
Pa.  St.  291,  2  Atl.  230,  56  Am.  Rep.  207; 
Delahunty  Dyeing  Mach.  Co.  v.  Pennsylvania 
Knitting  Mills,  19  Pa.  Super.  Ct.  501,  27  Pa. 
Super.  Ct.  433. 

Vermont. — ■  McClure  v.  Briggs,  58  Vt.  82,  2 
Atl.  583,  56  Am.  Rep.  557. 

West  Virginia. —  Osborne  v.  Francis,  38  W. 
Va.  312,  18  S.  E.  591. 

See  43  Cent.  Dig.  tit  "  Sales,"  §  409  et  seq. 

Subject  to  approval. — W^here  the  goods  are 
of  the  quality  designated  the  buyer  cannot 
capriciously  reject,  them  because  they  are  sold 
"  subject  to  approval."  De  Bavier  r.  Funke, 
21  N.  Y.  Suppl.  410  [affirmed  in  142  N.  Y. 
633,  37  N.  E.  566]. 

25.  Massachusetts. — Williams  Mfg.  Co.  v. 
Standard  Brass  Co.,  173  Mass.  356,  53  N.  E. 
862. 

Ohio. —  Wilbur  v.  Bingham,  3  Ohio  Cir.  Ct. 
459,  2  Ohio  Cir.  Dec.  262. 

Pennsylvania. —  Seeley  v.  Welles,  120  Pa. 
St.  69,  13  Atl.  736. 

Vermont. —  McClure  v.  Briggs,  58  Vt.  82,  2 
Atl.  583,  56  Am.  Rep.  557. 

Wisconsin. —  Exhaust  Ventilator  Co.  v. 
Chicago,  etc.,  R.  Co.,  66  Wis.  218,  28  N.  W. 
343,  57  Am.  Rep.  257. 

United  States. —  Silsbv  Mfg.  Co.  r.  Chico, 
24  Fed.  893. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §§  409,  410. 

26.  Grant  r.  Burch,  26  Hun  (N.  Y.)  376. 

27.  O'Donnell  r.  Wing,  121  Ga.  717,  49 
S.  E.  720. 

28.  Missouri. —  Pike  Electric  Co,  v.  Rich- 
ardson Drug  Co.,  42  Mo.  App.  272. 

New  Jersey. —  Perrine  v.  Serroll,  30  X.  J.  L. 
454. 

New  York. —  Lord  r.  Kenny,  13  Johns.  219. 
Compare  Carter  r.  Wallace,  32  Hun  384. 

South  Carolina. —  La  P»orde  r.  Iiigraham,  1 
Nott  &  M.  419. 

Virgi)iia. —  Williams  r.  Moore.  3  :Munf.  310. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  417. 

29.  Callender  Insulating,  etc.,  Co.  r.  Bad- 
ger, 30  111.  App.  314,  33  111.  App.  90. 

30.  Zimmerman  r.  Robinson,  118  Iowa  117, 
91  N.  W.  918;  Delahunty  Dyeing  :\fach.  Co. 
r.  Pennsylvania  Knitting  ":Mi]is,  19  Pa.  Super. 
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the  contract  to  set  up  the  machine  and  conduct  or  assist  in  making  the  test ; 
but  the  fact  that  the  buyer  himself  set  it  up  does  not  affect  his  rights,  if  his  act 
did  not  interfere  with  the  trial.^^  The  question  for  determination  is  not  whether 
the  machine  sold  can  be  made  to  work  in  a  manner  satisfactory  to  the  seller  when 
operated  by  his  skilled  employees,  but  whether  it  can  be  made  so  to  work  by 
the  employees  of  the  buyer,^^  and  it  is  no  objection  that  the  buyer's  employees 
were  inexperienced.^*  The  most  that  is  demanded  of  the  buyer  is  that  he  bring 
to  trial  honesty  of  purpose  according  to  his  capacity,  and  he  is  not  bound  to 
exercise  even  the  skill  of  ordinary  persons.^^  If  a  certain  period  is  fixed  for  mak- 
ing the  trial  the  buyer  has  the  full  period  in  which  to  make  the  test;  ^®  but  he 
is  not  bound  to  let  the  trial  continue  for  the  full  period  and  may  stop  it  whenever 
he  is  convinced  that  the  article  is  unsatisfactory.^^  In  the  absence  of  any  special 
agreement  the  trial  should  be  made  within  a  reasonable  time.^^ 

(ill)  Approval  and  Acceptance.  On  the  fulfilment  of  the  condition 
and  acceptance  of  the  goods  sold  on  trial  the  sale  becomes  complete  and  the  buyer 
is  liable  for  the  price,^^  and  the  same  result  will  follow  if  he  waives  a  complete 
test  and  accepts  the  articles.**^    The  failure  of  the  buyer  to  exercise  the  option 


Ct.  501,  27  Pa.  Super.  Ct.  433;  MoClure  'C. 
Briggs,  58  Vt.  82,  2  Atl.  583,  56  Am.  Rep. 
557;  Hartford  Sorghum  Mfg.  Co.  v.  Brush,  43 
Vt.  528. 

31.  Walter  A.  Wood  Mach.  Co  v.  Gaert- 
ner,  55  Mich.  453,  21  N.  W.  885;  Reaney  v. 
Culbertson,  21  Pa.  St.  507. 

Expense  of  trial  or  test, — Where  a  seller 
delivers  poorer  goods  than  are  ordered,  with- 
out notifying  the  buyer  of  their  inferiority, 
he  must  .stand  the  reasonable  and  necessary 
expense  of  testing  them.  Philadelphia  Whit- 
ing Co.  V.  Detroit  White  Lead  Works,  58 
Mich.  29,  24  N.  W.  881.  Where  one  agrees  to 
furnish  machinery  and  run  the  same  on  a 
test,  he,  and  not  the  purchaser,  is  liable  for 
oil  furnished  by  the  buyer  and  used  in  the 
test.  American  Well  Works  v.  De  Aguayo, 
(Tex.  Civ.  App.  1899)  53  S.  W.  350. 

32.  Piatt  V.  Broderick,  70  Mich.  577,  38 
N.  W.  579;  Cowan  v.  Fisher,  31  Ont.  426, 
liolding  that  the  sellers  of  a  machine,  who 
agree  that  the  inventor  shall  personally  super- 
intend the  putting  up  and  starting  of  the 
machine,  may  recover  the  purchase-price 
where  another  competent  person  sets  it  up  on 
the  inventor's  refusal  to  do  so,  on  the  ground 
that  the  breach  of  the  agreement  may  be  sat- 
isfied by  damages. 

33.  Delahunty  Dyeing  Mach.  Co.  V.  Penn- 
sylvania Knitting  Mills,  19  Pa.  Super.  Ct. 
501,  27  Pa.  Super.  Ct.  433. 

Compliance  with  certain  tests. —  If  the  ma- 
chine is  to  show  a  certain  capacity  or  dura- 
bility when  submitted  to  specific  tests,  the 
fact  that  it  withstood  such  test  at  the  hands 
of  an  official  inspector  is  sufficient.  Mussinan 
V.  New  York  Steam  Co.,  42  N.  Y.  App.  Div. 
625,  58  N.  Y.  Suppl.  1009. 

34.  Howard  v.  Smedley,  140  Pa.  St.  81, 
21  Atl.  253. 

35.  Hartford  Sorghum  Mfg.  Co.  v.  Brush, 
43  Vt.  528. 

36.  Springfield  Engine  Stop  Co.  V.  Sharp, 
184  Mass.  266,  68  N.  E.  224. 

Length  of  test. —  Under  an  agreement  to 
fit  a  mill  with  machinery,  the  last  instalment 
to  be  paid  "  when  the  machinery  has  been 
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running  thirty  days  and  proves  satisfactory," 
the>  vendor  of  the  machinery  is  not  entitled 
to  thirty  days'  trial,  but  only  to  a  reasonable 
time,  wliich  may  be  much  less  if  it  becomes 
apparent  that  the  machinery  is  not  adapted 
to  the  purpose.  Cleaver  v.  Bullock,  111  Pa. 
St.  441,  4  Atl.  852. 

37.  Williams  Mfg.  Co.  v.  Standard  Brass 
Co.,  173  Mass.  356,  53  N.  E.  862. 

38.  Griswold  v.  Scott,  13  Ga.  210;  Mc- 
Donald V.  Pierson,  38  Barb.  (N.  Y.)  128. 

A  delay  of  one  year  after  receiving  the 
machine  and  of  four  months  after  defendants 
were  in  position  to  test  it  is  unreasonable, 
S.  C.  Forsaith  Mach.  Co.  v.  Mengel,  99  Mich. 
280,  58  N.  W.  305. 

39.  Cannon  v,  Griffith,  3  Kan.  App.  506,  43 
Pac.  829. 

Sale  of  several  articles. —  On  a  sale  of  a 
feed  cutter,  horse  power,  and  belt,  on  trial  the 
buyer  may  accept  the  feed  cutter  and  reject 
the  other  articles.  Silvernail  v.  Rust,  88  Wis. 
458,  60  N.  W.  787. 

40.  Chase's  Patent  El.  Co.  v.  Boston  Tow- 
Boat  Co.,  155  Mass.  211,  29  N.  E.  470; 
Hutches  v.  J.  I.  Case  Threshing  Mach.  Co., 
(Tex.  Civ.  App.  1896)  35  S.  W.  60;  Dodge  V. 
Dickson  Mfg.  Co.,  113  Fed.  218,  51  C.  C.  A. 
175. 

Failure  of  the  buyer  to  make  the  trial  pro- 
vided for  is  equivalent  to  an  approval  and 
acceptance.  McDonald  V.  Pierson,  38  Barb. 
(N.  Y.)  128;  Waters  Heater  Co.  ,i\  Mans- 
field, 48  Vt.  378;  Thomson-Houston  Electric 
Co.  V.  Brush-Swan  Electric  Light,  etc.,  Co.,  31 
Fed.  535. 

Trial  prevented  by  buyer. —  If  the  trial 
provided  for  in  the  contract  is  prevented  by 
the  buyer,  he  waives  such  stipulation.  Smith 
V.  Barber,  153  Ind.  322,  53  N.  E.  1014. 

Excuse  for  failure  to  make  test. — The  opin- 
ion of  experts  that  a  machine  sold  on  trial 
will  not  work  up  to  the  stipulation  in  the 
contract  is  no  excuse  for  the  failure  to  make 
the  required  test.  McDonald  v.  Pierson,  38 
Barb.  (N.  Y.)  128.  So  it  has  been  held  that 
a  failure  to  make  the  test  required  is  not 
excused  by  the  fact  that  a  similar  article 
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within  a  reasonable  time,  the  article  being  retained,  is  equivalent  to  an  acceptance,^^ 
and  the  mere  fact  that  the  buyer  complained  to  the  seller  of  the  unsatisfactory 
character  of  the  goods  is  not  sufficient  to  change  the  effect  of  his  conduct. So 
too  it  amounts  to  an  acceptance  if  the  buyer  so  misuses  the  property  as  to  materi- 
ally impair  its  value. But  it  does  not  amount  to  an  acceptance  that  the  buyer 
retained  the  article  at  the  request  of  the  seller,^*  or  retained  and  used  it  on  the 
failure  of  the  seller  to  remove  it  after  due  notice  so  to  do.^^ 

(iv)  Exercise  of  Right  to  Reject  or  Return  —  (a)  In  General.  Where 
the  contract  provides  for  a  return  of  the  goods  if  not  satisfactory,  the  buyer  can- 
not reheve  himself  from  liability  for  the  price,  unless  he  returns  or  offers  to  return 
them,*^  and  the  offer  to  return  must  be  unconditional.*'  But  the  buyer  is  relieved 
from  the  obligation  to  return  if  he  is  informed  that  the  seller  will  not  receive  the 
article,*^  or  if  on  an  offer  to  return  the  seller  fails  to  give  shipping  directions.*^ 
The  seller  may  recover  damages  if  the  buyer  wrongfully  detains  the  article,°°  or 
if,  the  article  being  returned,  it  has  been  so  injured  while  in  the  buyer's  posses- 
sion as  to  materially  impair  its  value. If  the  right  of  return  is  properly  exer- 
cised the  buyer  is  of  course  relieved  of  liability .^^ 

(b)  Notice.^^  If  no  return  is  stipulated  for,  there  need  be  neither  a  return 
nor  an  offer  to  return,  notice  of  the  rejection  being  sufficient.^*    The  contract 


bought  from  the  seller  by  another  person  had 
been  tested  and  rejected.  Waters  Heater  Co. 
v.  Mansfield,  48  Vt.  378.  But  see  Waters' 
Patent  Heater  Co.  v.  Smith,  120  Mass.  444, 
holding  that,  if  it  had  been  ascertained  by 
actual  trial  that  machines  exactly  similar 
were  necessarily  incapable  from  their  con- 
struction of  doing  what  was  promised  for 
them,  it  was  not  necessary  to  put  the  par- 
ticular one  to  the  test  of  actual  experiment. 

41.  Illinois. —  Prairie  Farmer  Co.  v.  Tay- 
lor, 69  111.  440,  18  Am.  Rep.  621 ;  Underwood 
V.  Wolf,  31  HI.  App.  637  [affirmed  in  131 
111.  425,  23  N.  E.  598,  19  Am.  St.  Rep.  40]. 

Maryland. —  Delamater  v.  Chappell,  48  Md. 
244;  Spickler  v.  Marsh,  36  Md.  222. 

Massachusetts. —  Pennsylvania  Iron  Works 
Co.  V.  Hygeian  Ice,  etc.,  Co.,  185  Mass.  366, 
70  N.  E.  427. 

Missouri. —  Quinn  v.  Stout,  31  Mo.  160; 
Curtiss  V  Driggs,  25  Mo.  App.  175. 

New  York. — ■  Cassidy  Le  Fevre,  45  N.  Y. 
562  [affirming  57  Barb.  313]  (repairs  allowed 
to  be  made)  ;  Golden  Gate  Concentrator  Co. 
V.  Caplice,  55  N.  Y.  Super.  Ct.  439. 

Pennsylvania. —  Dewev  v.  Erie  Borough,  14 
Pa.  St.  211,  53  Am.  Dec.  533. 

Rhode  Island. —  Schlesinger  V.  Stratton,  9 
R.  I.  578. 

Wisconsin. —  Fintel  v.  Cook,  88  Wis.  485, 
60  N.  W.  788. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  411. 

Retention  and  use. — Where  defendant  to 
whom  plaintiff  had  sold  a  harvesting  ma- 
chine, to  be  paid  for  if  it  should  prove  satis- 
factory, after  using  the  machine  for  a  day 
and  a  half  decided  to  return  it  for  defects, 
but,  in  order  to  finish  his  harvesting,  used  it 
the  next  day,  and  then  offered  to  return  it, 
there  was  an  acceptance,  by  which  defendant 
waived  his  right  to  return  it.  Palmer  v. 
Bnnfield,  86  Wis.  441,  56  N.  W.  1090. 

Election  to  keep  and  repair. —  Where  pur- 
chasers of  machinery  which  the  seller  stipu- 
lates sliall  "  perform  in  a  satisfactory  man- 
ner"  do  not  return  it  at  the  expiration  of 


the  time  given  for  trial,  but  notify  the  seller 
that  unless  he  puts  the  machinery  into  "  sat- 
isfactory working  condition  "  they  will  have 
it  done  at  his  expense,  they  elect  to  keep  it, 
and  are  liable  for  the  price,  less  the  amount 
required  to  put  it  into  satisfactory  working 
order.  Stutz  v.  Loyal-Hanna  Coal,  etc.,  Co., 
131  Pa.  St.  267,  18  Atl.  875. 

Where  the  purchaser  disables  himself  from 
returning  by  mortgaging  the  property,  there 
is  an  acceptance .  and  he  is  liable  for  the 
price.  In  re  Ward,  57  Minn.  377,  59  N.  W. 
311. 

42.  Empire  Steam  Pump  Co.  v.  Inman,  59 
Hun  (N.  Y.)  230,  12  N.  Y.  Suppl.  948. 

43.  Ray  v.  Thompson,  12  Cush.  (Mass.) 
281,  59  Am.  Dec.  187.  See  also  Taylor  v. 
Tillotson,  16  Wend.  (N.  Y.)  494. 

44.  McCormick  Harvesting  Mach.  Co.  v. 
Dodkins,  73  S.  W.  1129,  24  Ky.  L.  Rep. 
2306 ;  Snody  v.  Shier,  88  Mich.  304,  50  N.  W. 
252;  Osborne  v.  Everett,  (Pa.  1888)  15  Atl. 
723;  Aultman  v.  McFallon,  11  Fed.  836. 

45.  Cooke  v.  Underbill  Mfg.  Co.,  57  Hun 
(N.  Y.)  107,  10  N.  Y.  Suppl.  446  [affirmed 
in  138  N.  Y.  610,  33  N.  E.  728];  Dawes  v. 
Peebles,  6  Fed.  856. 

46.  Osborn  v.  Stanley,  35  111.  102,  85  Am. 
Dec.  347;  Nichols  v.  Guibor,  20  111.  285; 
Hastings  v.  Adams,  67  Vt.  119,  30  Atl. 
804. 

47.  Howard  v.  Hayes,  47  N.  Y.  Super.  Ct. 
89  [affirmed  in  90  N.  Y.  643]. 

48.  Sycamore  Marsh  Harvester  Co.  v. 
Grundrad,  16  Nebr.  529,  20  N.  W.  832. 

49.  Colles  V.  Swensberg,  90  Mich.  223,  51 
N.  W.  275. 

50.  Redmond  r.  American  Mfg.  Co.,  121 
N.  Y.  415,  24  N.  E.  924  [affirming  56  X.  Y 
Super.  Ct.  372,  3  N.  Y.  Suppl.  823]. 

51.  Taylor  r.  Tillotson,  16  Wend.  (N.  Y.) 
494. 

52.  Smith  r.  Minnesota  Transfer  Packing 
Co.,  38  Minn.  450,  38  N.  W.  204. 

53.  Under  warranty  see  infra.  VTI.  G. 

54.  Minnesota.— McConmck  Harvesting 
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may  provide  that  notice  of  defects  shall  be  given  to  the  seller,  and  in  such  case 
the  notice  stipulated  for  must  be  given  to  relieve  the  buyer  from  liability  for  the 
price. Such  notice  may,  however,  be  waived,^®  as  where  the  seller  agrees  to  make 
inquiry  as  to  the  result  himself.^"^ 

(c)  Time  and  Place  For  Return  or  Rejection.  If  the  contract  limits  the  time 
within  which  the  trial  is  to  be  made  and  the  article  accepted,  the  option  to  reject 
and  return  must  be  exercised  promptly  on  or  before  the  expiration  of  the  period 
limited,^^  and  he  cannot  elect  to  reject  and  return  the  property  after  the  period 
limited  has  expired. Any  unnecessary  application  of  the  article  to  his  advan- 
tage and  benefit  is  consistent  only  with  a  decision  to  become  or  continue  owner; 
at  least  unless  the  continued  use  is  necessary  to  obviate  serious  inconvenience 
resulting  from  the  making  of  the  trial. In  the  absence  of  any  limitation  as  to 
time,  the  option  to  reject  must  be  exercised  and  notice  thereof  given  within  a 
reasonable  time.^^    What  is  a  reasonable  time  depends  on  the  circumstances.^^ 


Mach.  Co.  V.  Chesrown,  33  Minn.  32,  21 
N.  W.  846. 

Missouri. —  Esterly  v.  Campbell,  44  Mo. 
App.  621. 

'Neic  Jersey. —  Starr  v..  Torrev,  22  N.  J.  L. 
190. 

Vermont.— Qih&on  v.  Vail,  53  Vt.  476. 

Wisconsin. —  Exhaust  Ventilator  Co.  v. 
Chicago,  etc.,  R.  Co.,  69  Wis.  454,  34  N.  W. 
509. 

See  43   Cent.   Dig.  tit.  "Sales,"   §  414. 
Compare   Vanpelt   i*.    Kendall,   Ga.  Dec. 
75. 

But  see  Aiken  v.  Hyde,  99  Mass.  183. 

55.  Prairie  Farmer  Co.  v.  Taylor,  69  111. 
440,  18  Am.  Rep.  621;  Aultman  v.  Morse, 
14  Fed.  152. 

56.  Osborne  v.  Everett,  (Pa.  1888)  15  Atl. 
723;  Aultman  v.  Morse,  14  Fed.  152. 

57.  Wartman  v.  Breed,  117  Mass.  18;  Gib- 
son V.  Vail,  53  Vt.  476;  Suit  v.  Bonnell,  33 
Wis.  180. 

58.  Illinois. —  Prairie  Farmer  Co.  V.  Tay- 
lor, 69  111.  440,  18  Am.  Rep.  621. 

Indiana. —  Barlow  V.  Thompson,  46  Ind. 
384. 

Minnesota. — Latham  v.  Bausman,  39  Minn. 
57,  38  N.  W.  776. 

Missouri. —  Curtiss  v.  Driggs,  25  Mo.  App. 
175. 

Nev^  Jersey. —  Columbia  Rolling  Mill  Co, 
V.  Beckett  Foundry,  etc.,  Co.,  55  N.  J.  L. 
391,  26  Atl.  888. 

North  Carolina. —  Moore  V.  Piercy,  46 
N.  C.  131. 

Pennsijlvania. —  Butler  v.  Leighton  School 
Dist.,  149  Pa.  St.  351,  24  Atl.  308. 

Computation  of  time. — ^Where  the  contract 
provides  that,  if  a  machine  is  not  satisfac- 
tory, the  vendee  shall  give  notice  thereof  to 
the  vendor  within  ninety  days,  in  computing 
the  time,  the  machine  should  be  deemed 
erected  when  properly  placed  in  position  to 
perform  the  work  intended,  even  though  in 
some  parts  it  was  not  yet  strictly  and  skil- 
fully adjusted.  Cook  v.  Flint,  2  Ind.  App. 
41,  28  N.  E.  200. 

59.  Phelps-Bigelow  Windmill  Co.  V. 
Piercy,  41  Kan.  763,  21  Pac.  793.  But  see 
Springfield  Engine  Stop  Co.  V.  Sharp,  184 
Mass.  206,  68  N.  E.  224,  holding  that  where 
a  specified  period  is  allowed  for  trial  the 
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buyer  has  a  reasonable  time  within  which  to 
elect  to  accept  or  reject. 

Waiver. — A  provision  in  a  contract  of  sale 
requiring  the  purchaser  to  notify  the  seller 
of  defects  in  the  machine  immediately  after 
giving  the  same  a  ten  days'  trial  is  not 
waived  by  the  seller's  attempt  to  remedy  de- 
fects pursuant  to  a  notice  given  long  after 
the  stipulated  period,  where  the  contract  ex- 
pressly provides  that  such  attempt  shall  not 
have  this  effect.  Boyer  v.  Neel,  50  Mo.  App. 
26. 

60.  Fox  V.  Wilkinson,  133  Wis.  337,  113 
N.  W.  669,  14  L.  R.  A.  N.  S.  1107;  Palmer 
V.  Banfield,  86  Wis.  441,  56  N.  W.  1090. 

Illustration. —  One  who  after  testing  a  har- 
vesting machine  purchased  by  him  and  dis- 
covering that  it  is  unsatisfactory  continues 
to  use  it,  not  in  order  to  make  a  further 
test,  but  to  complete  his  harvest,  accepts 
the  machine  and  loses  his  right  to  return  it. 
Palmer  v.  Banfield,  86  Wis.  441,  56  N.  W. 
1090. 

61.  Fox  r.  Wilkinson,  133  Wis.  337,  113 
N.  W.  669,  14  L.  R.  A.  N.  S.  1107. 

62.  Alabama. —  Rumsey  v.  Bessemer,  138 
Ala.  329,  35  So.  353. 

Delaicare. —  Coverdale  V.  Rickards,  (1907) 
69  Atl.  1065. 

Georgia. —  Griswold  v.  Scott,  13  Ga.  210. 

Illinois  —  Osborn  v.  Stanley,  35  111.  102, 
85  Am.  Dec.  347;  Frederick  v.  Case,  28  IlL 
App.  215.  But  see  Nichols  v.  Guibor,  20  111. 
285. 

Kansas. —  Craver  v.  Hornburg,  26  Kan.  94. 

Maryland. —  Bostain  v.  De  Laval  Separator 
Co..  92  Md.  483,  48  Atl.  75. 

Michigan. —  Childs  v.  O'Donnell,  84  Mich. 
533,  47  N.  W.  1108. 

Missouri. —  Quinn  v.  Stout,  31  Mo.  160; 
Esterly  v.  Campbell,  44  Mo.  App.  621. 

New  York. —  Crandall  v.  Haskins,  10  N.  Y. 
St.  107. 

Pennsylvania. —  Dewey  v.  Erie  Borough, 
14  Pa.  St.  211,  53  Am.  Dec.  533. 

Vermont. —  Gibson  v.  Vail,  53  Vt.  476. 
See  43  Cent.  Dig.  tit.  "Sales,"  §§  413,  414. 

63.  Crandall  v.  Haskins,  10  N.  Y.  St.  107; 
Boothby  v.  Scales,  27  Wis.  626. 

What  is  reasonable  time  illustrated. — 
Where  a  cotton  gin  was  taken  upon  trial, 
in  the  spring  of  the  year,  with  an  agreement 
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If  no  place  of  return  is  designated,  the  buyer's  place  of  residenqe  or  business  is 
the  place  of  return/* 

(v)  Right  to  Repair  or  Replace.  A  stipulation  that  if  the  machine 
sold  proves  defective  on  a  trial  of  a  designated  period  the  seller  shall  repair 
the  defect  applies  only  to  defects  discovered  within  the  period. If  the  contract 
gives  the  seller  the  privilege  of  replacing  the  machine,  the  buyer's  right  of  rejec- 
tion is  not  absolute,  but  the  seller  may  insist  on  his  right  to  substitute  a  new 
machine.®^  If  the  seller  fails  to  exercise  his  option  to  repair  or  replace  within  a 
reasonable  time  the  buyer  may  then  reject  the  machine. 

g.  Estoppel  and  Waiver  as  to  Defects  in  Quality  —  (i)  In  General.  The 
buyer  is  estopped  to  complain  of  defects  in  the  goods  when  he  had  knowledge  or 
notice  thereof  at  the  time  of  the  sale,^^  or  retains  the  goods  after  a  reasonable 
time  in  which  to  make  inspection  has  elapsed,  or  when  he  selects  the  article 
himself, or  directs  how  it  shall  be  constructed. ''^  So  too  if  he  refuses  to  accept 
the  goods  on  other  grounds  he  cannot  afterward  object  on  the  ground  that  they 
are  defective.'^ 

(ii)  Acceptance  of  Goods In  the  absence  of  fraud  or  breach  of  war- 


to  purchase,  if  it  answered  its  purpose,  and 
notice  was  sent,  in  October  following,  that 
it  would  not  perforin,  and  that  he  would  not 
keep  it,  the  buyer  made  his  election  season- 
ably.   Hall  V.  Merriwether,  19  Tex.  224. 

Question  for  jury. — ^\Vhat  is  a  reasonable 
time  within  which  the  offer  to  return  should 
be  made  is  a  question  for  the  jury.  Crandall 
V.  Haskins,  10  N.  Y.  St.  107;  Boothby  v. 
Scales,  27  Wis.  626. 

64.  Backus  Mfg.  Co.  v.  Feldman,  9  Misc. 
(N.  Y.)  387,  30  N.  Y.  Suppl.  189. 

Return  is  not  waived  by  the  refusal  of  the 
seller's  agent  to  specify  a  place  of  return, 
where  he  advises  the  buyer  that  he  has  no 
authority  in  the  matter  but  must  await  in- 
structions from  the  seller.  Zimmerman  V. 
Robinson,  118  Iowa  117,  91  N.  W.  918. 

65.  Fisk  V.  Tank,  12  Wis.  276,  78  Am.  Dec. 
737,  holding  that  after  such  period  the  seller 
was  not  bound  to  repair. 

Notice  to  make  repairs. — Where  the  seller 
of  a  harvester,  on  its  failure  to  do  good 
work,  agreed  to  repair  it  so  that  it  could  do 
good  work  at  the  next  harvest,  the  agree- 
ment providing  that  the  purchaser  should 
give  notice  two  days  before  he  wished  to 
start  the  machine,  and  actually  made  certain 
repairs  several  weeks  before  harvest  and  in- 
formed the  purchaser  that  the  machine  was 
all  right,  after  such  assurance  no  necessity 
existed  for  the  purchaser  to  give  the  notice 
provided  for  in  the  agreement.  Piano  Mfg. 
Co.  i\  Kesler,  15  Ind.  App.  110,  43  N.  E.  925. 

66.  Davis  v.  Butrick,  68  Iowa  94,  26  N.  W. 
27;  Pinney  v.  Hall,  1  Hill  (N.  Y.)  89. 

67.  Price  v.  Marthen,  124  Mich.  690,  83 
N.  W.  1021. 

68.  Knowledge  of  defects  as  affecting  exist- 
ence of  implied  warranty  see  infra,  VII,  D, 
C,  e,  (XI). 

69.  Indiana. —  Quwack  f  .  Cruse,  Wils.  320. 
Louisiana. —  Bell  v.  Lacy,  16  La.  Ann.  51; 

Edwards  v.  Glasson,  12  La.  Ann.  586;  Phipps 
V.  Berger,  12  La.  Ann.  Ill;  Hough  r. 
Vickers,  6  La.  Ann.  724;  Jourdan  v.  Virgil, 
5  La.  Ann.  40;  Clarke  v.  Lockhart,  10  Rob. 
5;  Lemos  i;.  Daubert,  8  Rob.  225. 


Missouri. —  Dooly  v.  Jinnings,  6  Mo.  61. 
North   Carolkia. —  Brittain   v.   Israel,  10 
N.  C.  222. 

Wisconsin. —  Prince  V.  Overholser,  75  Wis. 
646.  44  N.  W.  775. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  437. 

Extent  of  buyer's  knowledge.— The  ven- 
dee's knowledge  that  the  slave  was  diseased 
will  not  defeat  his  redhibitory  action.  It 
must  be  shown  that  he  knew  the  disease  was 
incurable,  or  assumed  all  risks.  Hepp  v. 
Parker,  8  Mart.  N.  S.  (La.)  473.  A  refer- 
ence in  the  sale  to  the  act  by  which  the 
vendor  himself  acquired  a  slave,  and  which 
stated  that  the  slave  was  a  runaway,  will 
not  bring  home  to  the  vendee  a  knowledge 
of  the  defect.    Winn  v.  Twogood,  9  La.  422. 

Knowledge  to  be  clearly  shown. —  The 
knowledge  of  the  existence  of  a  disease  in 
a  slave,  by  the  buyer,  which  would  deprive 
him  of  his  action  to  rescind  the  sale  for  a 
redhibitory  vice,  must  be  clearly  established. 
It  will  not  be  sufficient  to  prove  merely  that 
there  Avas  some  conversation  about  the  health 
of  the  slave,  although  the  vendee  may  have 
said  "  he  knew  all  about  the  slave."  Girod 
V.  Belknap,  12  La.  Ann.  791. 

70.  Buick  Motor  Co.  v.  Reid  Mfg.  Co.,  150 
Mich.  118,  113  N.  W.  591. 

71.  McKinnon  Mfg.  Co.  v.  Alpena  Fish 
Co.,  102  Mich.  221,  60  N.  W.  472.  But  com- 
pare U.  S.  Electric  Fire-Alarm  Co.  v.  Big 
Rapids,  78  Mich.  67,  43  N.  W.  1030. 

72.  Archdale  r.  Moore,  19  111.  565;  David- 
son t\  Clark,  36  111.  App.  313;  Schuchman  r. 
Winterbottom,  58  N.  Y.  Super.  Ct.  105,  9  N.  Y. 
Suppl.  733  [affirmed  in  130  N.  Y.  699.  30 
N.  E.  63];  Provenzano  r.  Thaver  ]Mfg.  Co., 
9  Daly  (N.  Y.)  91;  Mclnnes  v.  Ritten- 
house,  (Pa.  1889)  16  Atl.  818;  Chester  Steel 
Castings  Co.  r.  Brownscombe,  7  Kulp  (Pa.) 
136. 

73.  Smith  r.  Pettee,  70  N.  Y.  13;  Meincke 
r.  Falk,  61  Wis.  623,  21  N.  W.  785.  50  Am. 
Rep.  157.  But  see  Brvant  r.  Thesing.  46 
Nebr.  244.  64  N.  W.  967. 

74.  As  waiver  of  breach  of  warranty  see 
infra,  VII,  I,  3. 
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ranty,  the  acceptance  of  the  goods  dehvered,  without  protest,  waives  any  defects 
in  quahty/^  especially  where  the  acceptance  is  after  inspection  or  an  opportunity 


75.  California. —  Browning  v.  McNear,  145 
Cal.  272,  78  Pac.  722. 

Georgia.— Houbqv  v.  Gurr,  88  Ga.  433,  14 
S.  E.  594. 

Indiana. —  O'Brien  v.  Higly,  162  Ind.  316, 
70  N.  E.  242;  Barkalow  v.  Pfeiffer,  38  Ind, 
214;  Ricketts  v.  Hays,  13  Ind.  181;  Fellows 
V.  Stevens,  1  Blackf.  508.  But  see  Wilson 
V.  Western  Fruit  Co.,  11  Ind.  App.  89,  38 
N.  E.  827,  where  the  goods  were  worthless, 

/oi6-a. —  Keniston  v.  Todd,  139  loM^a  287, 
117  N.  W.  674;  Schopp  v.  Taft,  106  Iowa 
612,  76  K  W.  843;  Aultman-Taylor  Mach. 
Co.  V.  Ridenour,  96  Iowa  638,  65  N.  W.  980 ; 
Berthold  V.  Seevers  Mfg.  Co.,  89  Iowa  506, 
56  N.  W.  669;  Mackey  v.  S^^^artz,  60  Iowa 
710.  15  N.  W.  576;  Fear  v.  Jones,  6  Iowa 
169. 

Kentucky. —  Dana  v.  Boyd,  2  J.  J.  Marsh. 
587;  Allison  v.  Noble,  1  Litt.  279,  12  Am. 
Dec.  230. 

Louisiana. —  Cazelar  v.  Walker,  17  La. 
Ann.  236;  Holland  v.  Toole,  6  La.  Ann.  426. 

Maine. —  Goodhue  v.  Butman,  8  Me.  116. 

Maryland. —  Mulliken  v.  Boyee,  1  Gill  60. 

Massachusetts. —  Chase's  Patent  Elevator 
Co.  V.  Boston  Tow-Boat  Co.,  155  Mass.  211, 
29  N.  E.  470;  Eastern  R.  Co.  v.  Benedict,  15 
Gray  289. 

Michigan. —  Talbot  Paving  Co.  v.  Gorman, 
103  Mich.  403,  61  N.  W.  655,  27  L.  R.  A.  96; 
Comstock  V.  Sanger,  51  Mich.  497,  16  N.  W. 
872. 

Minnesota. —  Singer  v.  Brockamp,  33  Minn. 
501,  24  N.  W.  189;  Lee  v.  Bangs,  43  Minn. 
23,  44  F.  W.  671. 

Mississippi. —  American  Steel  Hoop  Co.  v. 
Searles,  93  Miss.  1,  46  So.  411. 

Missouri. —  Graff  v.  Foster,  67  Mo.  512; 
Stevens  v.  McKay,  40  Mo.  224;  Nugent  v. 
Armour  Packing  Co.,  (App.  1904)  81  S.  W. 
506;  Tufts  V.  Morris,  87  Mo.  App.  98. 

Nehraska. —  Cohen  v.  Hawkins,  74  Nebr. 
249,  104  N.  W.  179. 

Neio  Jersey. —  Fitch  v.  Archibald,  29  N.  J. 
L.  160;  Trotter  v.  Heckscher,  42  N.  J.  Eq. 
251,  7  Atl.  353. 

Neio  York. —  Durbrow,  etc.,  Mfg.  Co.  v. 
Cuming,  35  N.  Y.  App.  Div.  376,  54  N.  Y. 
Suppl.  818;  Fitch  D.  Carpenter,  43  Barb.  40; 
Marcus  v.  Thornton,  44  N.  Y.  Super.  Ct. 
411;  U.  S.  Trust  Co.  v.  Harris,  2  Bosw.  75; 
Warren  v.  Van  Pelt,  4  E.  D.  Smith  202 ;  Ely 
V.  O'Learv,  2  E.  D.  Smith  355;  Wilmerding 
V.  Strouse,  112  N.  Y.  Suppl.  1091;  Smith  v. 
Servis.  11  K  Y.  Suppl.  301;  Sprague  v. 
Blake,  20  Wend.  61. 

Ohio. —  Bowman  Lumber  Co.  v.  Anderson, 
70  Ohio  St.  16,  70  N.  E.  503;  Rhodes  v. 
Powers  Coal  Co.,  4  Ohio  Dec.  (Reprint)  185, 
1  Clev.  L.  Rep.  99. 

Pennsylvania. —  Louis  Werner  Saw-Mill 
Co.  V.  Ferree,  201  Pa.  St.  405,  50  Atl.  924; 
Krauskopf  v.  Pennypack  Yarn  Finishing  Co., 
26  Pa.  Super.  Ct.  506;  Baltimore  Brick  Co. 
V.  Coyle,  18  Pa.  Super.  Ct.  186;  Morse  t\ 
Arnfield,  15  Pa.  Super.  Ct.  140. 

[V,  B,  10,  g,  (II)] 


South  Carolina. —  Massillon  Sign  &  Poster 
Co.  V.  Buffalo  Lick  Springs  Co.,  81  S.  C.  114, 
61  S.  E.  1098;  Woods  v.  Cramer,  34  S.  C. 
508,  13  S.  E.  660. 

Tennessee. —  Attleboro  Mfg.  Co.  v.  Calhoun, 
1  Tenn.  Ch.  App.  42. 

Texas.— SesLj  v.  Diller,  (1891)  16  S.  W. 
642;  Deadrick  r.  Rice,  26  Tex.  567;  Florida 
Athletic  Club  v.  Hope  Lumber  Co.,  18  Tex. 
Civ.  App.  161,  44  S.  W.  10;  Streeper  v. 
Frieberg,  3  Tex.  App.  Civ.  Cas.  §  240. 

Vermont. —  Esty  v.  Read,  29  Vt.  278; 
Cram  v.  Watson,  28  Vt.  22;  Cole  v.  Cham- 
plain  Transp.  Co.,  26  Vt.  87. 

Washington. —  Williams  v.  Miller,  1  Wash. 
Terr.  88. 

Wiscon.sin. —  McCormick  Lumber  Co.  V. 
Winans,  126  Wis.  649,  105  N.  W.  945; 
J.  Thompson  Mfg.  Co.  v.  Gunderson,  106  Wis. 
449,  82  N.  W.  299,  49  L.  R.  A.  859 ;  Mil- 
waukee Boiler  Co.  v.  Duncan,  87  Wis.  120, 
58  N.  W.  232,  41  Am.  St.  Rep.  33;  Locke  v. 
Williamson,  40  Wis.  377. 

United  States. —  Thomas  China  Co.  v. 
C.  W.  Raymond  Co.,  135  Fed.  25,  67  C.  C.  A. 
629;  Garland  v.  Bowling,  10  Fed.  Cas.  No. 
5,242,  Hempst.  710. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  460. 

Patent  defects. —  If  a  buyer  accepts  goods 
which  are  patently  defective  he  is  estopped 
to  deny  that  they  are  not  of  the  character 
bargained  for.  Staiger  v.  Soht,  191  N.  Y. 
527,  84  N.  E.  1120  [affirming  116  N.  Y.  App. 
Div.  874,  102  N.  Y.  Suppl.  342];  Brooke  v. 
Laurens  Milling  Co.,  78  S.  C.  200,  58  S.  E. 
806,  125  Am.  St.  Rep.  780;  Woods  v.  Cramer, 
34  S.  C.  508,  13  S.  E.  899;  Vanderhorst  v. 
McTaggert,  2  Bay  (S.  C.)  498;  Parks  v. 
O'Connor,  70  Tex.  377,  8  S.  W.  104;  Gorham 
V.  Dallas,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1907) 
106  S.  W.  930. 

Acceptance  after  repairs. —  Where  the  seller 
of  a  machine  which  turned  out  to  be  de- 
fective took  it  back  to  repair  it,  and,  after 
repairing  it,  returned  it  to  the  purchaser, 
who  gave  no  subsequent  notice  to  the  seller 
of  any  defect,  the  seller  might  recover  of 
the  purchaser  so  much  as  the  machine  was 
reasonably  worth.  Frankenfield  v.  Freyman, 
13  Pa.  St.  56. 

Acceptance  at  reduced  price. —  Where  the 
purchaser  of  a  machine,  after  objecting  that 
it  is  not  of  the  standard  required  by  his  con- 
tract of  purchase,  agrees  to  retain  it  at  a 
reduced  price,  he  cannot  afterward  object  to 
its  quality.  James  v.  Bocage,  45  Ark.  284. 
And  see  Mason  v.  Smith,  5  Silv.  Sup.  (N.  Y.) 
346,  8  N.  Y.  Suppl.  301.  Where  defendants 
purchased  ore  of  a  certain  quality  at  a  cer- 
tain price,  and  ore  of  inferior  quality  was 
delivered,  and  accepted  by  defendants,  they 
can  reduce  the  price  agreed  on  to  the  extent 
of  the  damages  sustained  by  the  delivery  of 
such  inferior  ore,  notwithstanding  it  was  ac- 
cepted. Leonard  v.  Johnson  Forge  Co.,  3 
Pennew.  (Del.)  104,  50  Atl.  541.  See  also 
King  V.  Paddock,  18  Johns.  (N.  Y.)  14L 


SALES 


[35  Cyc]  241 


to  inspect  and  examine  the  goods/®  and  is  accompanied  by  a  payment  of  the 


Price  varying  with  quality. —  Where  a  con- 
tract for  sale  of  logs  provides  that  the  pur- 
chaser shall  pay  at  one  rate  for  good,  sound, 
merchantable  logs,  and  at  another  rate  for 
inferior  logs,  a  mere  acceptance  of  the  logs 
cannot  be  held  to  be  an  acceptance  of  the 
entire  lot  as  being  good,  sound,  and  mer- 
chantable; and  this,  although  the  logs  may 
liave  been  so  marked  by  a  scaler  whose  only 
business  it  was  to  scale  the  number  of  feet 
in  the  logs.  Early  V.  Chippewa  Logging  Co., 
68  Wis.  112,  31  N.  W.  714. 

Acceptance  by  agent. —  Where  a  buyer  se- 
lects an  employee  to  receive  the  materials 
bought,  and  the  employee  accepts  some  which 
are  not  of  the  character  bargained  for,  the 
buyer  is  bound  by  his  acceptance,  although 
the  employee  had  no  knowledge  of  the  terms 
of  the  contract.  Gorham  v.  Dallas,  etc.,  K. 
Co.,  (Tex.  Civ.  App.  1907)  106  S.  W.  930. 

Question  for  jury. —  Whether  there  was 
such  an  acceptance  as  waived  defects  in 
quality  is  for  the  jury.  Hale  Mfg.  Co.  V. 
American  Saw  Co.,  43  Mich.  250,  5  N.  W. 
300. 

76.  Alabama. —  Moore  v.  Barber  Asphalt 
Paving  Co.,  118  Ala.  563,  23  So.  798;  Wat- 
son V.  Kirbv,  112  Ala.  436,  20  So.  624;  Hud- 
son V.  Germain  Fruit  Co.,  95  Ala.  621,  10 
So.  920. 

Arkansas. —  Dillard  v.  Moore,  7  Ark.  166. 

California. —  Bullock  V.  Consumers'  Lum- 
ber Co.,  (1892)  31  Pac.  367. 

Delaivare. —  Harper  V.  Baird,  3  Pennew. 
110,  50  Atl.  326. 

Georgia. — American  Car  Co.  v.  Atlantic  St. 
R.  Co.,  100  Ga.  254,  28  S.  E.  40;  Harder  v. 
Carter,  97  Ga.  273,  23  S.  E.  82. 

Illinois. —  McLeod  v.  Andrews,  etc.,  Co., 
116  111.  App.  646;  Barker  v.  Turnbull,  51  HI. 
App.  226. 

Indiana.— O'Brien  v.  Higley,  162  Ind.  316, 
70  N.  E.  242 ;  Pattison  v.  Jenkins,  33  Ind.  87. 

Kentucky. —  Jones  v.  McEwan,  91  Ky,  373, 
16  S.  W.  81,  12  Ky.  L.  Rep.  966,  12  L.  R.  A. 
399;  O'Bannon  v.  Relf,  7  Dana  320;  Din- 
widdle V.  Nash,  86  S.  W.  517,  27  Ky.  L.  Rep. 
668;  Albin  Co.  v.  Kentucky  Table  Co.,  67 
S.  W.  13,  23  Ky.  L.  Rep.  2261. 

Louisiana. —  Frank  v.  Hollander,  35  La. 
Ann.  582 :  Poutz  v.  Theard,  23  La.  Ann.  246 ; 
McGuire  v.  Kearny,  17  La.  Ann.  295;  Bloom 
V.  Beebe,  15  La.  Ann.  65. 

Massachusetts. —  Chase's  Patent  El.  Co.  v. 
Boston  Tow-Boat  Co.,  155  Mass.  211,  29  N.  E. 
470;  Giles  Lith..  etc.,  Co.  v.  Chase,  149  Mass. 
459,  21  N.  E.  765,  14  Am.  St.  Rep.  439,  4 
L.  R.  A.  480. 

Michigan. —  Williams  v.  Robb,  104  Mich. 
242,  62  N.  W.  352. 

Minnesota. —  Potter  v.  Holmes,  87  Minn. 
477,  92  N.  W.  411;  Thompson  v.  Libby,  35 
Minn.  443,  29  N.  W.  150;  Brackett  v.  Edger- 
ton,  14  Minn.  174,  100  Am.  Dec.  211. 

Mississippi. —  Watkins  v.  Guthrie,  (1905) 
38  So.  370. 

Missouri. —  Black  River  Lumber  Co.  v. 
Warner.  93  Mo.  374,  6  S.  W.  210. 

New  Torfe.— Smith  v.  Coe,  170  N.  Y.  162, 
[16] 


63  N.  E.  57  [affirming  55  N.  Y.  App.  Div. 
585,  67  N.  Y.  Suppl.  350]  ;  Gaylord  Mfg.  Co. 
V.  Allen,  53  N.  Y.  515;  McCormick  v.  Sarson, 
45  N.  Y.  265,  6  Am.  Rep.  80;  Hargous  v. 
Stone,  5  N.  Y.  73;  Patch  v.  Smith,  105  N.  Y. 
App.  Div.  208,  94  N.  Y.  Suppl.  692 ;  Smith  v. 
Coe,  55  N.  Y.  App.  Div.  585,  67  N.  Y.  Suppl. 
350  [affirmed  in  170  N.  Y.  162,  63  N.  E.  57], 
57  N.  Y.  App.  Div.  631,  68  N.  Y.  Suppl. 
274;  Eagle  Works  v.  Churchill,  2  Bosw.  166; 
New  York  State  Monitor  Milk  Pan  Co.  v. 
Remington,  41  Hun  218  [affirmed  in  109 
N.  Y.  143,  16  N.  E.  48];  Neaffie  v.  Hart, 
4  Lans.  4;  Shaw  v.  Lighthouse,  4  Silv.  Sup. 
134,  7  N.  Y.  Suppl.  271;  Bolles  v.  Valentine, 
15  Daly  41,  2  N.  Y.  Suppl.  710;  Stuart  v. 
Manhattan  Bath  Tub  Co.,  34  Misc.  165,  68 
N.  Y.  Suppl.  816;  Budd  v.  McCann,  110 
N.  Y.  Suppl.  1051;  Casselli  v.  Mosso,  90  N.  Y. 
Suppl.  371;  Stewart  v.  Gibbs,  1  Alb.  L.  J. 
102. 

North  Carolina. —  Parker  v.  Fenwick,  138 
N.  C.  209,  50  S.  E.  627. 

Pennsyivania. —  Taylor  v.  Saurman,  110 
Pa.  St.  3,  1  Atl.  40;  Field  v.  Schuster,  26 
Pa.  Super.  Ct.  82. 

Texas. —  Parks  v.  O'Connor,  70  Tex.  377, 
8  S.  W.  104;  Ranger  v.  Hearne,  37  Tex.  30; 
Maud  V.  Coppinger,  23  Tex.  Civ.  App.  128, 
56  S.  W.  127;  Hutches  v.  J.  I.  Case  Thresh- 
ing Mach.  Co.,  (Civ.  App.  1896)  35  S.  W.  60. 

Washington. —  Childs  Lumber,  etc.,  Co.  v. 
Page,  28  Wash.  128,  68  Pac.  373. 

United  States. —  Carleton  v.  Jenks,  80 
Fed.  937,  26  C.  C.  A.  265;  Reynolds  v. 
Palmer,  21  Fed.  433;  Calhoun  v.  Vechio,  4 
Fed.  Cas.  No.  2,310,  3  Wash.  165. 

Canada. — -  Labrecque  v.  Duckett,  22  Quebec 
Super.  Ct.  135. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  440,  461. 

Defect  not  discoverable  on  inspection. — A 
seller's  obligation  as  to  the  quality  of  oil 
delivered  survived  acceptance  by  an  inspector, 
if  a  defect  therein  was  latent,  and  was  such 
as  would  not  appear  upon  an  inspection  to 
ascertain  whether  the  oil  accepted  corre- 
sponded with  that  described  in  the  contract. 
Carleton  v.  Lombard,  149  N.  Y.  137,  43  N. 
E.  422.    See  also  Brown  v.  Sayles,  27  Vt.  227. 

Partial  inspection. —  Where  partial  failure 
of  consideration  is  alleged  in  defense  to  an 
action  on  notes  given  for  the  price  of  prop- 
erty, a  charge  is  erroneous  where  it  directs 
a  deduction  for  the  deficiencies  if  plaintiff 
prevented  a  full  and  satisfactory  examina- 
tion, as  defendant's  knowledge  of  facts  ac- 
quired by  partial  investigation  would  not  be 
obliterated  by  any  hindrance  to  further  in- 
spection interposed  bv  plaintiff.  Merrill  i*. 
Taylor,  72  Tex.  293,  "  10  S.  W.  532. 

Time  and  place  of  inspection. —  Where  a 
contract  of  sale  of  lumber  provided  for  grad- 
ing the  same  according  to  certain  rules, 
without  saying  by  whom  it  should  be  graded, 
and  during  the  whole  period  of  dealings 
it  was  graded  by  the  purchaser  after  reach- 
ing its  destination,  and  accounts  rendered 
monthly  to  the  seller,  who  made  no  objec- 
tion, it  was  error  to  instruct  the  jury  tliat 
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price,"  or  followed  by  a  resale/^  or  by  the  retention  and  use  of  the  goods.^^  Waiver 
of  defects  does  not  result  from  a  single  instance  of  use  after  notice  to  the  seller  to 
remove  the  goods/"  or  from  use  for  the  purpose  of  testing  the  article,  or  while  efforts 
are  being  made  to  remedy  defects.*^  Merely  receiving  the  article  will  not  amount  to 
a  waiver,  unless  followed  by  an  acceptance. An  acceptance  to  operate  as  a  waiver 


when  the  vendor^  at  his  mill,  delivered  the 
lumber  to  the  purchaser's  agent,  and  the  lat- 
ter accepted  it,  this  was  an  acceptance  of  all 
of  it  as  merchantable  lumber.  Long-Bell 
Lumber  Co.  v.  Stump,  86  Fed.  574,  30  C.  C. 
A.  260. 

77.  Delaware. —  Darby  v.  Hall,  3  Pennew. 
25,  50  Atl.  64. 

Georgia. —  Liquid  Carbonic,  etc.,  Co.  v. 
Paulk,'  3  Ga.  App.  372,  59  S.  E.  1125. 

Louisiana. —  Strahorn-Hutton-Evans  Com- 
mission Co.  V.  Red  River  Oil  Co.,  104  La. 
664,  29  So.  265. 

New  York. —  Weaver  v.  Wisner,  51  Barb. 
638;  Budd  V.  McCann,  110  N.  Y.  Suppl. 
1051. 

Tescas.— Wren  v.  Kiedel,  (Civ.  App.  1894) 
27  S.  W.  848. 

Virginia. —  Proctor  V.  Spratley,  78  Va.  254. 

Compare  Taylor  v.  Cole,  111  Mass.  363, 
holding  that  payment  of  the  price  with 
knowledge  of  defects  was  not  conclusive  evi- 
dence of  waiver  of  claim  for  damages  for 
defective  condition. 

Independent  covenants. —  If  the  stipulation 
as  to  payment  is  an  independent  condition, 
payment  will  not  be  evidence  of  a  waiver. 
Wheelock  v.  Pacific  Pneumatic  Gas  Co.,  51 
Cal.  223. 

Part  payment.— The  fact  that  a  buyer  of 
goods  has  made  a  part  payment  thereon  does 
not  preclude  him  from  objecting  to  their 
quality  in  an  action  brought  for  the  price. 
Atkins  V.  Cobb,  56  Ga.  86. 

Payment  of  note  in  hands  of  innocent  pur- 
chaser.—  Where  a  note  given  by  the  pur- 
chaser of  personal  property  has,  before  ma- 
turity, passed  into  the  hands  of  an  innocent 
holder  for  value  and  without  notice,  pay- 
ment of  the  note  by  the  maker  does  not  bar 
his  right  to  recover  damages  for  breach  of 
the  contract  of  sale.  Creighton  v.  Comstock, 
27  Ohio  St.  548. 

Renewal  of  note  for  price. —  The  giving  of 
new  notes  in  renewal  of  some  given  for  a 
defective  machine,  on  the  agreement  that  it 
should  be  made  good,  is  not  a  waiver  of  the 
right  to  a  counter-claim  for  the  defects. 
Case  V.  Grim,  77  Ind.  565. 

78.  Georgia. —  Liquid  Carbonic,  etc.,  Co.  v. 
Paulk,  3  Ga.  App.  372,  59  S.  E.  1125. 

Illinois. —  Burns  v.  Mays,  88  111.  233; 
Houston  V.  Clark,  62  111.  App.  174. 

Indiana. —  Pottlitzer  v.  Wesson,  8  Ind. 
App.  472,  35  N.  E.  1030. 

New  York. —  Richardson  v.  Levi,  69  Hun 
432,  22  N.  Y.  Suppl.  352;  Carr  v.  Sullivan, 
68  Hun  246,  22  N.  Y.  Suppl.  972;  Fair- 
bank  Canning  Co.  v.  Metzger,  43  Hun  71 
[reversed  on  other  grounds  in  118  N.  Y.  260, 
23  N.  E.  372,  16  Am.  St.  Rep.  753]. 

Oregon. —  Lenz  Blake,  44  Oreg.  569,  76 
Pac.  356. 
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Virginia. —  Proctor  v.  Spratley,  78  Va. 
254. 

England. —  Street  v.  Blay,  2  B.  &  Adol. 
456,  22  E.  C.  L.  193. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  462. 

Sale  before  defects  are  discovered. —  A  re- 
sale of  a  small  portion  of  the  goods  before 
the  defects  are  discovered  will  not  operate 
as  a  waiver.  Armsby  Co.  v.  Shewmake,  113 
Ga.  1086,  39  S.  E.  473. 

Resale  to  prevent  loss. —  A  sale  of  goods  to 
prevent  loss  after  an  unqualified  refusal  to 
accept  is  not  a  waiver.  Tripis  v.  Gamble, 
(Tex.  Civ.  App.  1894)  28  S.  ^W.  244. 

79.  Illinois. —  De  Kalb  Implement  Works  v. 
White,  59  111.  App.  171;  McBride  V.  McClure, 
49  111.  App.  612. 

Kansas. —  Tufts  v.  Mabie,  7  Kan.  App.  129, 
53  Pac.  84. 

Massachusetts. —  Springfield  Engine  Stop 
Co.  V.  Sharp,  184  Mass.  266,  68  N.  E.  224. 

Neio  Jersey. —  Woodward  y.  Emmons,  61 
N.  J.  L.  281,  39  Atl.  703. 

New  York. —  Chambers  v.  Lancas^ter,  160 
N.  Y.  342,  54  N.  E.  707  [affirming  3  N.  Y. 
App.  Div.  215,  38  N.  Y.  Suppl.  253]  :  Brown 
V.  Foster,  108  N.  Y.  387,  15  N.  E.  608;  Elli- 
son V.  Creed,  34  N.  Y.  App.  Div.  15,  53  N.  Y. 
Suppl.  1054;  Empire  Mfg.  Co.  t\  Moers,  27 
N.  Y.  App.  Div.  464,  50  N.  Y.  Suppl.  691; 
Wiles  V.  Provost,  6  N.  Y.  App.  Div.  1,  39 
N.  Y.  Suppl.  461 ;  Schuchman  v.  Winterbot- 
tom,  58  N.  Y.  Super.  Ct.  105,  9  N.  Y.  Suppl. 
733  [affirmed  in  130  N.  Y.  699,  30  N.  E.  63]  ; 
Turl  V.  Knabe,  26  Misc.  770,  56  N.  Y.  Suppl. 
1017;  Logan  v.  Berkshire  Apartment  House, 
3  Misc.  296,  22  N.  Y.  Suppl.  776  [affirming 
1  Misc.  18,  20  N.  Y.  Suppl.  369].  But  see 
Ballenbacher  v.  Finney,  12  N.  Y.  St.  568. 

North  Carolina. —  Huyett,  etc.,  Mfg.  Co.  v. 
Gray,  124  N.  C.  322,  32  S.  E.  718. 

Wisconsin. —  Walter  A.  Wood  Mowing,  etc., 
Mach.  Co.  V.  Calvert,  89  Wis.  640,  62  N.  W. 
532 ;  Cream  City  Glass  Co.  v.  Friedlander,  84 
Wis.  53,  56  N.  W.  28,  36  Am.  St.  Rep.  895, 
21  L.  R.  A.  135. 

United  States. —  Hercules  Iron  Works  V. 
Dodsworth,  57  Fed.  556. 

80.  Schwartz  v.  Church  of  Holy  Cross,  60 
Minn.  183,  62  N.  W.  266;  Chambers  v.  Lan- 
caster, 3  N.  Y.  App.  Div.  215,  38  N.  Y.  Suppl. 
253  [affirmed  in  160  N.  Y.  342,  54  N.  E. 
707];  Walter  A.  Wood  Mowing,  etc.,  Mach. 
Co.  V.  Calvert,  89  Wis.  640,  62  N.  W.  532. 

81.  Creamery  Package  Mfg.  Co.  v.  Benton 
County  Creamery  Co.,  120  Iowa  584,  95  N.  W. 
188;  Kernan  v.  Crook,  100  Md.  210,  59  Atl. 
753;  Philadelphia  Whiting  Co.  v.  Detroit 
White  Lead  Works,  58  Mich.  29,  24  N.  W. 
881;  Phelps  V.  Whitaker,  37  Mich.  72. 

82.  Crabtree  v.  Potts,  108  111.  App.  627. 

83.  Armsby  Co.  v.  Shewmake,  113  Ga.  1086, 
39  S.  E.  473;  Van  Winkle  V.  Wilkins,  81  Ga, 
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must,  however,  be  unconditional,^^  with  knowledge  of  the  defect, ^'^  and  must  not 
have  been  induced  by  fraud  or  misrepresentation/^  or  by  stress  of  circumstances 
making  such  acceptance  necessary. On  the  other  hand  a  refusal  to  accept  must 
also  be  unqualified  and  certain, and  mere  complaint  or  protest  is  not  sufficient.^'* 
So  a  failure  to  reject  or  return  goods  within  a  reasonable  time  will  be  construed 
as  an  acceptance  waiving  defects. 

(ill)  Acceptance  of  Part  of  Goods.  The  acceptance  of  a  part  of  the 
goods,  while  waiving  defects  as  to  the  part  accepted, does  not  waive  defects 
as  to  the  remainder, unless  the  contract  is  entire. The  buyer  cannot  of  course 
refuse  the  remainder  if  it  is  of  the  proper  quality.^* 

11.  Excuses  For  Default  or  Delay  in  Delivery  —  a.  In  General.  Where 
there  has  been  default  or  delay  in  delivery  the  circumstances  under  which  such 
default  or  delay  occurred  may  or  may  not  excuse  the  failure  to  perform  according 
to  the  nature  thereof.  The  circumstances  may  be  within  the  control  of  the 
seller, they  may  arise  from  causes  beyond  his  control,^®  they  may  depend  on 
contingencies  covered  by  the  stipulations  of  the  contract, or  they  may  arise 
from  causes  within  the  control  of  the  buyer. 


93,  7  S.  E.  644,  12  Am.  St.  Rep.  299;  Creigh- 
ton  V.  Pacific  Coast  Lumber  Co.,  12  Manitoba 
546. 

84.  Tarver  v.  Richardson,  2  Stew.  &  P. 
(Ala.)  231;  Camors  v.  Gomila,  9  Mo.  App. 
205. 

Supplemental  agreement. —  Where  a  pur- 
chaser of  sausages,  which  were  to  be  dry 
enough  for  export,  accepted  them  under  a 
supplemental  agreement  that  the  seller  would 
make  good  any  claim  made  for  too  much  fat, 
such  agreement  was  a  waiver  of  the  effect  of 
the  acceptance  as  a  concession  that  the  seller 
had  complied  with  the  contract.  James  v. 
Libby,  103  N.  Y.  App.  Div.  256,  92  N.  Y. 
Suppl.  1047  [reversing  4:4:  Misc.  210,  88  N.  Y. 
Suppl.  812]. 

85.  Eagan  Co.  v.  Johnson,  82  Ala.  233,  2 
So.  302;  Excelsior  Coal  Min.  Co.  v.  Virginia 
Iron,  etc.,  Co.,  66  S.  W.  373,  23  Ky.  L.  Rep. 
1834;  Taylor  v.  Mueller,  30  Minn.  343,  15 
N.  W.  413,  44  Am.  Rep.  199;  Ancrum  v. 
Wehmann,  15  S.  C.  118. 

86.  Dutchess  Co.  v.  Harding,  49  N.  Y.  321; 
Myers  v.  Menifee,  30  Tex.  Civ.  App.  28,  68 
S.  W.  540. 

87.  Industrial  Works  v.  Mitchell,  114  Mich. 
29,  72  N.  W.  25;  Andrews  v.  Eastman,  41 
Vt.  134,  98  Am.  Dec.  570;  Ketclium  V.  Wells, 
19  Wis.  25.  But  see  Florida  Athletic  Club 
V.  Hope  Lumber  Co.,  18  Tex.  Civ.  App.  161, 
44  S.  W.  10. 

88.  Bascom  v.  Danville  Stove,  etc.,  Co.,  182 
Pa.  St.  427,  38  Atl.  510;  American  Watch 
Tool  Co.  V.  Reed  Mfg.  Co.,  18  Pa.  Super.  Ct. 
24. 

89.  Wiles  V.  Provost,  6  N.  Y.  App.  Div.  1, 
39  N.  Y.  Suppl.  461;  Florida  Athletic  Club 
i\  Hope  Lumber  Co.,  18  Tex.  Civ.  App.  161, 
44  S.  W.  10. 

90.  Illinois.—  Ellis  v.  Roche,  73  111.  280. 
Minnesota. —  Haase    v.    Nonnemacher,  21 

Minn.  486. 

Neio  York.—  Reed  v.  Randall,  29  N.  Y.  358, 
86  Am.  Dec.  305;  Adam<?  v.  Mayer,  56  N.  Y. 
Super.  Ct.  572,  4  N.  Y.  Suppl.  715;  Fisher  v. 
Merwin,  1  Daly  234;  Hospital  Supply  Co.  v. 
O'Neill,  10  Misc.  655,  31  N.  Y.  Suppl.  792 


[affirmed  in  155  N.  Y.  634,  49  N.  E.  1098] ; 
Greenthal  v.  Schneider,  52  How.  Pr.  133. 

Oregon. —  Johnson  v.  Hibbard,  29  Oreg.  184, 
44  Pac.  287,  54  Am.  St.  Rep.  787. 

Pennsylvania. —  Louis  Werner  Saw  Mill  Co. 
r.  Ferree,  201  Pa.  St.  405,  50  Atl.  924;  Dailey 
V.  Green,  15  Pa.  St.  118. 

Wisconsin. —  Barton  v.  Kane,  17  Wis.  37, 
84  Am.  Dec.  728. 

Ascertainment  of  rights. —  The  fact  that  a 
purchaser  of  goods  manufactured  on  his 
order,  while  refusing  to  pay  for  them  on  the 
ground  that  they  did  not  correspond  with  the 
order,  refused  to  give  tlieni  up  before  taking 
advice  as  to  his  rights  in  the  premises,  does 
not,  as  matter  of  law,  show  an  acceptance  of 
the  goods  under  the  contract.  Norton  r. 
Dreyfuss,  106  N.  Y.  90,  12  N.  E.  428. 

91.  Cook  V.  Brandeis,  3  Mete.  (Ky.)  555. 

93.  California. —  Flint  v.  Lyon,  4  Cal.  17. 

Illinois. —  Hubbard  v.  George,  49  111.  275; 
U.  S.  Printing  Co.  v.  H.  0.  Wilbur  Co.,  98 
111.  App.  20. 

Kentucky. —  Cook  v.  Brandeis,  3  Mete.  555. 

Louisiana. — Huntington  v.  Lowe,  3  La.  Ann. 
377. 

Missouri. —  American  Paper  Pail,  etc.,  Co. 
V.  Oakes,  64  Mo.  App.  235 ;  Armstrong  v. 
Johnson  Tobacco  Co.,  41  Mo.  App.  254;  Holl- 
field  V.  Black,  20  Mo.  App.  328. 

'Nebraska. —  Farmer  v.  Gray,  16  Nebr.  401, 
20  N.  W.  276. 

North  Carolina. —  Freeman  v.  Skinner.  31 
N.  C.  32. 

Washington. —  Pacific    Coast    El.    Co.  v. 
Bravinder,  14  Wash.  315,  44  Pac.  544. 
See  43  Cent.  Dig.  tit.     Sales,"  §  470. 

93.  Maynard  v.  Render,  95  Ga.  652,  23 
S.  E.  194;  Mitchell  v.  Le  Clair,  165  Mass. 
308,  43  N.  E.  117;  Gilbert  r.  Lichtenbercr,  98 
Mich.  417,  57  N.  W.  259. 

94.  McFadden  r.  Wetherbee,  63  Mich.  390, 
29  N.  W.  881 ;  Cahen  r.  Piatt,  69  N.  Y.  348, 
25  Am.  Rep.  203. 

95.  See  infra,  V,  B,  11,  b. 

96.  See  infra,  V,  B,  11,  c. 

97.  See  infra.  V,  B,  11,  d. 

98.  See  infra,  V,  B,  11,  e. 
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b.  Circumstances  Within  the  Control  of  Seller.  If  the  default  or  delay  is  due 
to  circumstances  or  causes  within  the  control  of  the  seller,  he  is  not  excused. 
Thus  the  non-performance  is  not  excused  if  it  is  due  to  the  failure  of  the  seller 
to  keep  on  hand  a  sufficient  supply  of  the  goods  sold,^^  or  if  he  has  by  his  own  acts 
put  it  out  of  his  power  to  perform.*  So  a  failure  to  deliver  goods  of  the  proper 
quality  is  not  excused  because  of  mistake  in  sending  goods  of  the  wrong  kind,^  or 
because  the  wrong  delivery  was  due  to  the  fraud  of  the  seller's  employee.^ 

e.  Impossibility  of  Performance  —  (i)  In  General.  The  general  rule  that 
no  impossibility  arising  subsequent  to  the  making  of  the  contract  will  excuse  the 
performance  thereof  *  is  of  course  applicable  to  the  contract  of  sale;  ^  and  a  seller 
who  promises  unconditionally  to  deliver  takes  the  risk  of  being  unable  to  perform, 
although  his  inability  is  caused  by  inevitable  accident,  or  circumstances  beyond 
his  control.®  There  is,  however,  a  distinction  between  cases  where  the  contract 
is  to  do  something  impossible  of  performance  and  those  where  the  contract  is  to 
do  something  possible  in  itself  but  performance  of  which  is  prevented  by  the 
occurrence  of  inevitable  accident,  although  not  foreseen  by  the  party  and  not 
within  his  control.'^ 

(ii)  Inability  to  Obtain  Goods.  Where  the  contract  of  sale  is  uncon- 
ditional it  is  no  excuse  for  non-delivery  that  the  seller's  factory  or  the  one  on 
which  he  relied  to  obtain  the  goods  has  been  destroyed  or  forced  to  close  through 
natural  causes,^  or  that  the  goods  cannot  be  obtained  in  the  market.^  The  seller 
is  regarded  as  an  insurer  to  the  extent  of  making  good  the  loss.*^    So  where  the 


99.  Easton  v.  Jones,  193  Pa.  St.  147,  44 
Atl.  264  ;  Emack  v.  Hughes,  74  Vt.  382,  52 
Atl.  1001 ;  Richmond  Ice  Co.  v.  Crystal  Ice 
Co.,  99  Va.  285,  38  S.  E.  141;  James  River, 
etc.,  Co.  V.  Adams,  17  Gratt.  (Va.)  427.  And 
see  Phillips  v.  Taylor,  101  N.  Y.  639,  4  N.  E. 
727  [affirming  49  N.  Y.  Super.  Ct.  318]. 
Compare  Boies  v.  Vincent,  24  Iowa  387. 

Recovery  for  goods  not  taken. —  An  ice 
company  undertaking  to  furnish  ice  from  day 
to  day  from  its  surplus  product  to  another 
company,  which  was  to  pay  for  a  certain 
amount  whether  taken  or  not,  cannot  recover 
for  ice  not  taken,  the  failure  to  take  being 
caused  by  the  first  company's  neglect  to  keep 
a  surplus  and  furnish  the  amount  required 
from  day  to  day.  Richmond  Ice  Co.  v.  Crys- 
tal Ice  Co.,  99  Va.  285,  38  S.  E.  141. 

1.  De  Waal  v.  Adler,  12  App.  Cas.  141,  56 
L.  J.  P.  C.  25,  where  a  failure  to  deliver  cer- 
tificates of  stock  was  due  to  the  sending  of 
the  stock  to  England. 

2.  Camden  Consol.  Oil  Co.  r.  Schlens,  59 
Md.  31,  43  Am.  Rep.  537;  Lampson  V.  Cum- 
mings,  52  Mich.  491,  18  N.  W.  232. 

3.  Camden  Consol.  Oil  Co.  t\  Schlens,  59 
Md.  31,  43  Am.  Rep.  537. 

4.  See  Contracts,  9  Cyc.  627. 

5.  Benjamin  Sales  (6th  Am.  ed.)  748. 

6.  Alabama. —  Jones  v.  Anderson,  82  Ala. 
302,  2  So.  911;  Young  v.  Foster,  7  Port.  420. 

Illinois. —  Summers  v.  Hibbard,  153  111 
102,  38  N.  E.  899,  46  Am.  St.  Rep.  872 
[affirming  50  111.  App.  381];  Bacon  v.  Cobb, 
45  111.  47. 

Louisiana. —  Eugster  v.  West,  35  La.  Ann. 
119,  48  Am.  Rep.  232. 

New  York. —  Tobias  v.  Lissberger,  105  N.  Y. 
404,  12  N.  E.  13,  59  Am.  Rep.  509;  Booth  v. 
Spuyten  Duyvil  Rolling  Mill  Co.,  60  N.  Y. 
487;  Oakley Morton,  11  N.  Y.  25,  62  Am. 
Dec.  49;  looker  v.  Demorest  Mfg.  Co.,  28 
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Misc.  263,  59  N.  Y.  Suppl.  826.  But  see  New 
Haven,  etc.,  Co.  v.  Quintard,  6  Abb.  Pr,  N.  S. 
128,  1  Sweeny  89. 

Pennsylvania. —  Bradley  v.  McHale,  19  Pa. 
Super.  Ct.  300. 

United  States. —  Jones  v.  U.  S.,  96  U.  S. 
24,  24  L.  ed.  644. 

England. —  Hale  l'.  Rawison,  4  C.  B.  N.  S. 
85,  4  Jur.  N.  S.  363,  27  L.  J.  C.  P.  189,  6 
Wkly.  Rep.  339,  93  E.  C.  L.  85;  Kearon  v. 
Pearson,  7  H.  &  N.  386,  31  L.  J.  Exch.  1,  10 
Wklv.  Rep.  12;  Barker  v.  Hodgson,  3  M.  &  S. 
267,  15  Rev.  Rep.  485. 

Compare  Love  v.  Barnesville  Mfg.  Co.,  3 
Penncw.  (Del.)  152,  50  Atl.  536,  holding 
that  a  vendor  is  not  liable  for  a  failure  to 
deliver  caused  by  the  act  of  God,  in  the  ab- 
sence of  an  undertaking  to  the  contrary. 

7.  Jones  v.  U.  S.,  96  U.  S.  24,  24  L.  ed. 
644.  And  see  Booth  v.  Spuyten  Duyvil  Roll- 
ing Mill  Co.,  60  N.  Y.  487. 

8.  Summers  v.  Hibbard,  153  111.  102,  38 
N.  E.  899,  46  Am.  St.  Rep.  872  [affirming  50 
III.  App.  381]  ;  Booth  v.  Spuyten  Duyvil  Roll- 
ing Mill  Co.,  60  N.  Y.  487 ;  Eddy  v.  Clement, 
38  Vt.  486;  Jones  v.  U.  S.,  96  U.  S.  24,  24 
L.  ed.  644. 

9.  Michigan. — Maxwell  v.  Kellogg,  55  Mich. 
606,  22  N.  W.  60. 

New  Yorfc.— Phillips  v.  Taylor,  101  N.  Y. 
639,  4  ]Si.  E.  727  [affirming  49  N.  Y.  Super. 
Ct.  318];  Boker  v.  Demorest  Mfg.  Co.,  28 
Misc.  263,  59  N.  Y.  Suppl.  826. 

Ferwon*.— Eddy  v.  Clement,  38  Vt.  486. 

Wisconsin. —  New^ell  v.  New  Holstein  Can- 
ning Co.,  119  Wis.  635,  97  N.  W.  487. 

United  States. —  Gilpins  v.  Consequa,  10 
Fed.  Cas.  No.  5,452,  Pet.  C.  C.  85,  3  Wash. 
184;  Youqua  v.  Nixon,  30  Fed.  Cas.  No. 
18,189,  Pet.  C.  C.  221. 

10.  Summers  v.  Hibbard,  153  111.  102,  38 
N.  E.  899,  46  Am.  St.  Rep.  872. 
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real  ground  for  failure  to  deliver  is  inability  to  furnish  the  goods,  and  there  were 
constant  demands  by  the  buyer  for  delivery,  the  non-delivery  cannot  be  justified 
on  the  ground  that  the  buyer  failed  to  give  the  notice  required  by  the  contract. 

(ill)  Performance  Difficult  or  Burdensome.  Default  or  delay  is 
not  excused  because  performance  has  become  difficult,  dangerous,  or  burden- 
some.^^ Thus  it  is  no  excuse  that  delivery  is  dangerous  because  of  the  existence 
of  war,^^  or  because  a  pestilence  prevails,^^  or  that  it  is  difficult  because  of  the 
inclemency  of  the  weather.^^  It  will  not  excuse  delivery  that,  because  of  new 
laws  or  regulations  enacted  after  the  making  of  the  contract,  additional  burdens 
will  be  imposed  on  the  seller.^® 

(iv)  Deficiency  in  Facilities  For  Transportation  —  (a)  Route  of 
Transportation.  In  accordance  with  the  general  rule  it  has  usually  been  held 
that  the  seller  is  not  excused  from  delivery  by  the  obstruction  of  routes  of  trans- 
portation, whether  due  to  the  freezing  of  waterways,^ ^  seizure  of  a  railway  by 
the  government, freshets,^^  or  other  causes,^^  unless  such  contingencies  are 
expressly  provided  for  in  the  contract,^^  and  especially  will  the  rule  prevail  where 
other  routes  of  transportation  were  open  to  the  seller.^^ 

(b)  Means  of  Transportation.  A  failure  to  deliver  under  the  terms  of  the 
contract  is  not  excused  by  the  inability  of  the  seller  to  procure  cars,^^  or  other 
means  of  transportation,^'*  unless  there  is  a  stipulation  covering  such  contingency,^^ 


11.  San  Jacinto  Oil  Co.  v.  Texas  Co.,  (Tex. 
Civ.  App.  1907)  105  S.  W.  1163. 

12.  Illinois.— Bsicon  v.  Cobb,  45  111.  47. 
Neio  York. —  Baker  v.  Johnson,  42  N.  Y. 

126. 

Tennessee. —  Elsey  v.  Stamps,  10  Lea  709. 

Vermont. —  Eddy  v.  Clement,  38  Vt.  486. 

United  States.— V.  S.  v.  Smoot,  15  Wall. 
36,  21  L.  ed.  107. 

England. —  Barker  v.  Hodgson,  3  M.  &  S. 
267,  15  Rev.  Rep.  485. 

13.  Elsey  v.  Stamps,  10  Lea  (Tenn.)  709. 

14.  Barker  v.  Hodgson,  3  M.  &  S.  267,  15 
Rev.  Rep.  485.  But  see  Love  v.  Barnesville 
Mfg.  Co.,  3  Pennew.  (Del.)  152,  50  Atl.  536. 

15.  Kitizinger  v.  Sanborn,  70  111.  146.  But 
compare  White  v.  Kearney,  9  Rob.  (La.)  495; 
Terwilliger  v.  Knapp,  2  E.  D.  Smith  (N.  Y.) 
86. 

16.  Baker  v.  Johnson,  42  N.  Y.  126;  U.  S. 
V.  Smoot,  15  Wall.  (U.  S.)  36,  21  L.  ed.  107. 

17.  Eugster  v.  West,  35  La.  Ann.  119,  48 
Am.  Rep.  232 ;  Tobias  v.  Lissberger,  105  N.  Y. 
404,  12  N.  E.  13,  59  Am.  Rep.  509;  Shores 
Lumber  Co.  v.  Claney,  102  Wis.  235,  78  N.  W. 
451;  Kearon  v.  Pearson,  7  H.  &  N.  386,  31 
L.  J.  Exch.  1,  10  Wkly.  Rep.  12. 

18.  Bacon  v.  Cobb,  45  111.  47.  See  also 
Brandeis  v.  U.  S.,  3  Ct.  CI.  99,  where  the 
government  agreed  to  permit  the  vendor  to 
use  the  road. 

19.  Harmony  v.  Bingham,  12  N.  Y.  99,  62 
Am.  Dec.  142;  New  Haven,  etc.,  Co.  v.  Quin- 
tard,  1  Sweeny  (N.  Y.)  89,  6  Abb.  Pr.  N.  -S. 
128.  But  see  Lovering  v.  Buck  Mountain 
Coal  Co.,  54  Pa.  St.  291,  where  the  only  route 
by  which  the  goods  could  possibly  be  shipped 
was  destroyed  by  a  freshet. 

20.  Fleishman  r.  Mever,  46  Oreg.  267,  80 
Pac.  209;  McDonald  r."  Gardner,  56  Wis.  35, 
13  N.  W.  689;  Dodge  r.  Van  Lear,  7  Fed.  Cas. 
No.  3,956,  5  Cranch  C.  C.  278. 

Temporary  stoppage. —  A  merely  temporary 
existence  of  causes  stopping  navigation  will 


not  excuse  a  total  failure  to  perform.  Row- 
land r.  Lehigh  Coal,  etc.,  Co.,  28  Pa.  St.  215. 

21.  Raisin  Fertilizer  Co.  v.  J.  J.  Barrow, 
Jr.,  Co.,  97  Ala.  694,  12  So.  388,  holding 
that  the  condition,  "  water  transportation 
permitting,"  implied  not  only  a  proper  stage 
of  water  in  the  river  but  tViat  boats  should 
ply  the  stream  capable  of  carrying  the  goods. 

22.  Fleishman  v.  Meyer,  46  Oreg.  267,  80 
Pac.  209;  McDonald  v.  Gardner,  56  Wis.  35, 
13  N.  W.  689. 

23.  Seligman  v.  Beecher,  36  Pa.  Super.  Ct. 
475;  Hesser-Milton-Renahan  Coal  Co.  v.  La 
Crosse  Fuel  Co.,  114  Wis.  654,  90  N.  W. 
1094.    And  see  Hoff  v.  Pilling,  134  Fed.  294. 

Inability  of  the  seller  to  obtain  all  the  cars 
necessary  for  his  business  does  not  excuse  his 
failure  to  deliver  goods  sold  to  the  buyer 
when  he  had  enough  cars  for  that  purpose. 
Tradewater  Coal  Co.  v.  Lee,  68  S.  W.  400, 
24  Ky.  L.  Rep.  215. 

24.  Young  V.  Foster,  7  Port.  (Ala.)  420, 
where  the  contract  was  to  deliver  by  a  cer- 
tain boat  which  proved  to  be  of  insufficient 
capacity.  And  see  Eppens  v.  Littlejohn,  164 
N.  Y.  187,  58  N.  E.  19,  52,  L.  R.  A.  811 
[affirming  27  N.  Y.  App.  Div.  22,  50  N.  Y. 
Suppl.  251],  holding  that  personal  inability 
of  the  seller  to  take  advantage  of  shipping 
facilities  is  not  available  either  to  disprove 
unreasonable  delay  or  excuse  it. 

25.  Raisin  Fertilizer  Co.  r.  J.  J.  Barrow, 
Jr.,  Co.,  97  Ala.  694,  12  So.  388  (where  the 
delivery  was  to  be  made  "  water  transporta- 
tion permitting"  and  it  was  held  that  this 
implied  the  existence  of  boats  plying  on  the 
river);  Phillips  r.  Pilling,  215 'Pa"^  St.  64. 
64  Atl.  396  (holding  that  a  stipulation  ex- 
cusing delivery  "  if  there  should  be  a  shortage 
of  cars"  means  a  shortage  at  the  place  of 
shipment)  ;  Jessup,  etc..  Paper  Co.  v.  Piper, 
133  Fed.  108  (hindrances  beyond  control  in- 
cludes shortage  of  cars).  And  see  Consoli- 
dated Coal  Co.  V.  Mexico  Fire  Brick  Co.,  66 

[V.  B,  11,  e,  (IV),  (B)] 


246    [36  Cye.] 


SALES 


and  even  in  such  case  he  must  show  that  he  made  a  reasonable  effort  to  procure 
transportation.^^ 

(c)  Delay  in  Transportation.  Generally  the  seller  is  excused  for  delay  in 
dehvery  when  such  delay  is  due  to  delays  in  transportation  over  which  the  seller 
had  no  control,^^  especially  where  the  contract  of  sale  contains  a  stipulation  to 
that  effect.2« 

(v)  Loss  OR  Destruction  of  Property.  Where  the  sale  is  of  specified 
goods  which,  without  the  seller's  fault,  are  lost  or  destroyed  before  the  day  of 
delivery,  the  seller  is  excused  from  delivery  and  the  buyer  from  obligation  to 
pay.^^  In  such  cases  a  condition  is  implied  in  the  contract,  the  effect  of  which 
is  to  relieve  the  seller  from  the  obligation  to  perform.^^  The  principle  when 
applied  to  the  sale  of  crops  to  be  produced  may,  however,  be  modified  by  circum- 
stances. Thus,  while  the  seller  will  be  excused  by  the  loss  of  the  crop,  by  natural 
causes,  if  the  sale  is  of  a  specific  crop  to  be  grown  on  specific  land,^^  or  if  the  nature 
of  the  crop  is  such  that  ordinary  market  stock  cannot  be  substituted  for  it,^-  he 
will  not  be  excused  if  the  crop  is  not  specific  or  to  be  grown  on  particular  land,^^ 
and  the  article  can  be  procured  elsewhere.^^ 


Mo.  App.  296;  Hatfield  v.  Thomas  Iron  Co., 
208  Pa.  St.  478,  57  Atl.  950,  where  shortage 
of  cars  was  included  in  the  words  "  other 
causes"  in  a  stipulation  excusing  delivery 
because  of  strikes  or  other  causes. 
S6.  Speer  v.  Cowles,  72  N.  C.  265. 

27.  White  v.  Kearney,  9  Rob.  (La.)  495; 
Terwilliger  v.  Knapp,  2  E.  D.  Smith  (N.  Y.) 
86;  Trowbridge  v.  Harrison,  2  Misc.  (N.  Y.) 
572,  21  N.  Y.  Suppl.  917;  Peace  River  Phos- 
phate Co.  i-.  Grafflin,  58  Fed.  550. 

Consequential  damages. —  Pending  the  pas- 
sage of  the  Wilson  tariflF  bill  of  1894,  de- 
fendant filled  an  order  for  lard  at  Chicago 
to  be  shipped  to  plaintiff's  in  Cuba,  the  goods 
to  be  delivered  to  the  purchasers  at  the  point 
of  shipment,  but  delay,  for  which  defendants 
were  in  no  way  responsible,  occurred  in  for- 
warding a  part  of  it  by  vessel  from  New 
Orleans,  and  before  it  reached  Havana  plain- 
tiff's had  to  pay  duties  imposed  thereon  by 
the  Spanish  government  in  retaliation  for 
the  passage  of  the  Wilson  bill,  and  which, 
but  for  the  delay,  would  not  have  been  col- 
lected. It  was  held  that  the  risk  of  such  a 
result  was  taken  by  plaintiffs,  and  they 
could  not  claim  reimbursement  from  defend- 
ants therefor.  Coca  v.  Morris,  107  Fed.  688, 
46  C.  C.  A.  558. 

In  Pennsylvania  it  has  been  held  that 
where  the  seller  undertakes  to  deliver  by 
carrier,  the  latter  is  the  seller's  agent,  and 
the  seller  cannot  therefore  excuse  his  failure 
to  deliver  on  the  ground  that  the  delay  was 
due  to  the  fault  of  the  carrier.  Braddock 
Glass  Co.  V.  Irwin,  153  Pa.  St.  440,  25  Atl. 
490. 

28.  Arnold  v.  Malsby,  120  Ga.  586,  48  S.  E. 
132. 

29.  California. —  Ontario  Deciduous  Fruit 
Growers'  Assoc.  v.  Cutting  Fruit  Packing  Co., 
134  Cal.  21,  66  Pac.  28,  86  Am.  St.  Rep.  231, 
53  L.  R.  A.  681. 

/ZZmots.— Seckel  v.  Scott,  66  111.  106;  Rice 
V.  Weber,  48  111.  App.  573. 

Louisiana. —  Losecco  v.  Gregory,  108  La. 
648,  32  So.  985. 

A^eio  York. —  Dexter  v.  Norton,  47  N.  Y. 

[V,  B,  11,  e,  (IV),  (B)] 


62,  7  Am.  Rep.  415;  Curtiss  v,  Prinderville, 
53  Barb.  186. 

Wisconsin. —  Wunderlich  v.  Palatine  F.  Ins. 
Co.,  104  Wis.  395,  80  N.  W.  471;  McMillan 
V.  Fox,  90  Wis.  173,  62  N.  W.  1052. 

England. —  Howell  v.  Coupland,  1  Q.  B.  D. 
258,  46  L.  J.  Q.  B.  147,  33  L.  T.  Rep.  N.  S. 
832,  24  Wkly.  Rep.  470;  Rugg.  v.  Minnett,  11 
East  210,  10  Rev.  Rep.  475. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  426. 

Agreement  to  insure. —  A  provision  in  the 
contract  that  the  seller  shall  keep  the  goods 
insured  and  assign  the  policies  to  the  buyer 
as  his  interest  may  appear  does  not  affect  the 
rule  that  the  seller  is  excused  by  the  destruc- 
tion of  the  property.  Wunderlich  v.  Palatine 
F.  Ins.  Co.,  104  Wis.  395,  80  N.  W  471. 

Lost  animals. —  One  who  agrees  to  sell,  and 
deliver  at  a  certain  time  and  place,  his  herd 
of  cattle,  provided  the  whole  number  can  be 
found  and  collected  then  and  there,  but  makes 
no  eff'ort  to  find  a  part  of  the  herd,  is  liable 
for  a  breach  of  the  stipulation  to  deliver. 
Boies  V.  Vincent,  24  Iowa  387.  And  see 
Herrington  f.  Holman,  25  Tex.  Suppl.  256. 

30.  Dexter  v.  Norton,  47  N.  Y.  62,  7  Am. 
Rep.  415;  Howell  v.  Coupland,  1  Q.  B.  D. 
258,  46  L.  J.  Q.  B.  147,  33  L.  T.  Rep.  N.  S. 
832,  24  Wkly.  Rep.  470. 

Damage  to  property.— Slight  damages  oc- 
curring to  the  subject-matter  of  an  executory 
contract  of  sale  will  not  excuse  the  vendor 
for  refusing  to  deliver,  on  the  vendee's  off'er 
to  accept  the  property  with  a  reasonable  de- 
duction for  damages.  Cunningham  Iron  Co. 
r.  Warren  Mfg.  Co.,  80  Fed.  878. 

31.  Ontario  Deciduous  Fruit  Growers'  As- 
soc. V.  Cutting  Fruit  Packing  Co.,  134  Cal. 
21,  66  Pac.  28,  86  Am.  St.  Rep.  231,  53  L.  R. 
A.  681;  Losecco  v.  Gregory,  108  La.  648,  32 
So.  985 ;  Howell  v.  Coupland,  1  Q.  B.  D.  258, 
46  L;  J.  Q.  B.  147,  33  L.  T.  Rep.  N.  S.  832, 
24  Wkly.  Rep.  470. 

32.  Rice  v.  Weber,  48  111.  App.  573. 

33.  Anderson  v.  May,  50  Minn.  280,  52 
N.  W.  530,  36  Am.  St.  Rep.  642,  17  L.  R.  A. 
555. 

34.  McGehee  v.  Hill,  4  Port.  (Ala.)  170, 


SALES 


[35  Cye,]  247 


(vi)  Impossibility  Created  by  Law.  The  seller  is  excused  from  per- 
formance where  it  is  rendered  impossible  by  reason  of  some  action  taken  by  or 
under  authority  of  law.^^  It  is,  however,  no  excuse  that,  because  of  a  change 
in  the  law,  the  performance  has  been  rendered  more  expensive  or  burdensome. 

d.  Stipulations  Excusing  Default  or  Delay  —  (i)  In  General.  The  contract 
of  sale  may  provide  that  in  certain  contingencies  a  failure  to  dehver  shall  be 
excused.  A  common  form  of  stipulation  is  that  the  seller  shall  be  excused  if 
delivery  is  prevented  ''by  strikes,  accidents  or  other  causes  beyond  the  control'' 
of  the  seller,  and  when  embodied  in  the  contract  is  binding  on  the  buyer,^^  and 
when  such  a  stipulation  exists  it  will  exclude  other  excuses.^^  To  excuse  the  seller 
under  such  stipulation  the  failure  to  deliver  must  have  been  caused  by  a  con- 
tingency falling  naturally  within  its  provisions.^^  But  the  exception  of  ''other 
causes"  in  such  a  stipulation  will  include  a  failure  to  deliver  due  to  an  inability 
to  procure  cars  for  the  transportation  of  the  goods.^^  It  is,  however,  incumbent 
on  the  seller  to  make  at  least  a  reasonable  effort  to  perform,  and  if  he  does  not 
the  stipulation  will  not  protect  him.*^    So  too  the  merely  temporary  existence  of 


29  Am.  Dec.  277;  Newell  r.  New  Holstein 
Canning  Co.,  119  Wis.  635,  97  N.  W.  487. 

35.  J.  H.  Labaree  Co.  f.  Crossman,  100 
N.  Y.  App.  Div.  499,  92  N.  Y.  Suppl.  565 
laffirmed  in  184  N.  Y.  586,  77  N.  E.  1189], 
refusal  of  board  of  health  to  allow  goods  to 
be  landed.  See  also  Lehigh  Zinc,  etc.,  Co.  v. 
Trotter,  42  N.  J.  Eq.  678,  9  Atl.  691.  But 
see  Bradley  v.  McHale,  19  Pa.  Super.  Ct.  300, 
holding  that  under  a  contract  to  sell  and 
deliver  a  two-story  frame  store  building,  and 
to  place  the  building  on  a  foundation  on  a 
lot  of  ground  owned  by  the  buyer,  it  is  no 
defense  that  the  borough  authorities  refused 
to  permit  the  seller  to  move  the  building 
over  the  streets. 

Defense  insufficient. —  It  is  no  answer  to 
an  action  against  the  vendor  of  goods  to  be 
shipped  at  St.  Petersburg  on  a  particular  day, 
in  certain  ships,  that  such  goods  were  seized 
by  the  Russian  government  on  board  lighters 
for  the  purpose  of  loading  the  ships,  and 
that  the  ships  cut  their  cables  and  put  to 
sea  to  avoid  an  embargo.  Splidt  v.  Heath, 
2  Camp.  57  note,  11  Rev.  Rep.  663. 

36.  Baker  v.  Johnson,  42  N.  Y.  126;  U.  S. 
v.  Smoot,  15  Wall.  (U.  S  )  36,  21  L.  ed.  107. 

37.  Widman  v.  Straukamp,  94  N.  Y.  Suppl. 
18. 

Construction  of  stipulation. —  The  term, 
"  water  transportation  permitting,"  in  a  con- 
tract of  sale  providing  for  the  delivery  of 
merchandise  at  certain  points,  implies  not 
only  that  the  water  should  be  adequate,  but 
that  a  boat  or  boats  should  ply  the  stream 
within  the  time  contemplated  for  delivery, 
capable  of  carrying  the  goods,  and,  any  of 
these  conditions  being  absent  without  the 
fault  of  the  vendor  or  his  agent,  it  was  ex-, 
cused  from  making  delivery  Raisin  Fertilizer 
Co.  r,  J.  J.  Barrow,  Jr.,  Co.,  97  Ala.  694,  12 
So.  388. 

38.  Consolidated  Coal  Co.  v.  Block,  etc., 
Smelting  Co.,  36  111.  App.  38. 

39.  Cleveland  Rolling-Mill  Co.  i'.  Rhodes, 
121  U.  S.  255,  7  S.  Ct.  882,  30  L.  ed.  920. 

Applications  of  rule. —  The  stipulation  will 
not  cover  a  failure  to  keep  on  hand  the  neces- 
sary material  for  manufacture  of  the  goods 


(Cleveland  Rolling-Mill  Co.  v.  Rhodes,  121 
U.  S.  255,  7  S.  Ct.  882,  30  L.  ed-  920)  ;  a 
failure  to  deliver  due  to  mere  difficult}^  in 
procuring  labor  if  it  could  have  been  obtained 
by  a  reasonable  effort  at  prices  not  pro- 
hibitive (Thomas  Iron  Co.  r.  Jackson  Iron 
Co.,  131  Mich.  130,  91  N.  W.  137)  ;  a  failure 
to  deliver  due  to  pro  rating  with  other  cus- 
tomers of  the  seller  (Indian  Mountain  Jel- 
lico  Coal  Co.  v.  Asheville  Ice,  etc.,  Co.,  134 
N.  C.  574,  47  S.  E.  116)  ;  or  a  failure  due  to 
differences  between  the  parties  as  to  the 
manner  of  delivery,  although  material  and 
labor  were  scarce  (Union  Trust  Co.  v.  Webber- 
Seelv  Hardware  Co.,  73  Ark.  584,  84  S.  W. 
784). 

40.  Consolidated  Coal  Co.  r.  Mexico  Fire- 
Brick  Co.,  66  Mo.  App.  296;  Hatfield  r. 
Thomas  Iron  Co.,  208  Pa.  St.  478,  57  Atl. 
950;  Jessup,  etc..  Paper  Co.  r.  Piper,  133 
Fed.  108. 

"  Shortage  of  cars  "  construed. —  Wliere  a 
contract  for  a  sale  of  coal  from  a  designated 
mine  provides  that  "  if  there  should  be  a 
shortage  of  cars,  shipment  will  be  divided 
from  time  to  time  in  fair  proportion  on  all 
orders,"  the  "  shortage  of  cars "  means  a 
shortage  at  the  mine.  Phillips  v.  Pilling, 
215  Pa.  St.  64,  64  Atl.  396. 

41.  Thomas  Iron  Co.  v.  Jackson  Iron  Co., 
131  Mich.  130,  91  N.  W.  137;  Speer  r.  Cowles, 
72  N.  C.  265;  Newell  f.  New  Holstein  Can- 
ning Co.,  119  Wis.  635,  97  N.  W.  487; 
Jessup,  etc..  Paper  Co.  v.  Piper,  133  Fed.  108. 

What  is  reasonable  effort  to  perform. — 
Where,  in  an  action  for  non-delivery  of  coal 
under  a  contract  to  ship  five  thousand  tons 
in  the  course  of  nine  months,  "  but.  if  pre- 
vented or  obstructed  by  breaches  or  other  un- 
avoidable occurrences  on  the  railroads  or  at 
the  mines,  no  claim  for  damages  will  be  al- 
lowed," such  breaches  were  proved,  it  was 
correct  to  instruct  the  jury  that  defendant 
was  not  bound  to  deliver  to  plaintifl's  tlie 
whole  amount  of  iheir  order  to  the  exclusion 
of  other  customers,  but  that  his  obligation 
would  be  satisfied  by  the  delivery  to  them  of 
such  a  proportion  of  his  reduced  means  of 
supply  as  the   amount  of  plaintifl's'  order 
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the  contingency  will  not  excuse  the  seller  if  he  is  able  to  deliver  after  the  con- 
tingency has  ceased  to  exist. * 

(ii)  Strike  Clause.  The  effect  of  a  clause  excusing  a  failure  to  deliver 
due  to  strikes  depends  on  the  wording  of  the  stipulation.  A  stipulation  excusing 
delivery  when  prevented  by  strikes  refers  to  such  strikes  as  might  be  the  proxi- 
mate cause  of  preventing  the  seller  from  handling  the  product  of  its  plant,  not 
such  as,  indirectly  and  remotely  acting  in  conjunction  with  other  and  independent 
and  efficient  causes,  might  affect  the  seller's  business  and  cause  the  handling  of 
his  product  to  be  attended  with  inconvenience  and  difficulty.*^  If,  however,  the 
clause  refers  to  general  strikes,  the  seller  is  not  excused  unless  the  strike  is  gen- 
eral.** If  the  sale  is  made  subject  to  strikes,  accidents,  or  causes  beyond  the 
seller's  control,  the  seller  is  not  liable  for  deficiencies  on  his  part  in  shipments 
due  to  a  strike  or  a  shortage  of  cars  or  other  causes  beyond  his  control,  if  he  treats 
the  buyer  fairly  and  ratably  with  reference  to  other  parties  with  whom  he  was 
dealing,  and  is  not  required  to  deliver  to  the  buyer  the  whole  amount  of  his  order 
to  the  exclusion  of  other  customers.*^  If  the  sale  is  subject  to  strikes  beyond 
the  control  of  .the  seller,  the  strike  must  be  so  far  beyond  his  control  as  to  render 


bore  to  the  whole  amount  of  defendant's 
sales,  including  the  ordinary  amount  of  his 
home  trade.  Oakman  r.  Boyce,  106  Mass.  477. 

Ability  to  procure  goods. —  Where  a  con- 
tract for  the  sale  by  defendant  to  plaintiff  of 
a  designated  number  of  cases  of  canned 
tomatoes  contained  a  stipulation  that  if  by 
the  destruction  of  defendant's  cannery  by 
fire,  or  if  on  account  of  strikes,  or  from  any 
other  cause  over  which  he  had  no  control,  he 
was  prevented  from  performing  the  contract, 
he  should  not  be  liable  for  any  damages  for 
such  failure,  the  contract  did  not  restrict  de- 
fendant from  procuring  the  tomatoes  to  fill 
the  contract  from  his  own  or  neighborhood 
fields,  and  therefore,  in  case  of  the  destruc- 
tion of  the  tomato  crop  in  such  field  by  frost, 
he  was  required  to  make  necessary  efi'orts  to 
procure  the  necessary  material  elsewhere. 
Newell  V.  New  Holstein  Canning  Co.,  119 
Wis.  635,  97  N.  W.  487.  A  contract  whereby 
plaintifi"  agreed  to  deliver  to  defendant  such 
oil  as  it  should  need  for  a  certain  period,  and 
providing  that  plaintiff  should  not  be  liable 
for  damages  from  failure  to  supply  oil  when 
due  to  the  act  of  God  or  unavoidable  acci- 
dents, the  complete  exhaustion  of  the  oil 
wells  in  the  vicinity,  or  the  revocation  of 
certain  leases  by  the  lessors,  and  further 
providing  that,  except  where  plaintiff  should 
be  "  unable  for  the  last  aforesaid  causes 
to  deliver  the  oil  which  may  be  demanded 
of  him  under  this  contract,"  he  should 
during  the  term  be  required  to  supply  de- 
fendant all  the  crude  oil  which  it  should 
require,  did  not  contemplate  the  release  of 
plaintiff  from  the  obligation  to  supply  oil  on 
the  revocation  of  the  leases  therein  men- 
tioned, if,  after  such  revocation,  there  should 
be  oil  enough  produced  from  other  wells  in 
the  vicinity  with  which  to  supply  defendant 
under  the  contract.  Wilson  v.  Alcatraz 
Asphalt  Co.,  142  Cal.  182,  75  Pac.  787. 

42.  Rowland  v.  Lehigh  Coal,  etc.,  Co.,  28 
Pa.  St.  215.  See  also  De  Oleaga  v.  West 
Cumberland  Iron,  etc..  Co.,  4  Q.  B.  D.  472, 
48  L.  J.  Q.  B.  753,  41  L.  T.  Rep.  N.  S.  342, 
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27  Wkly.  Rep.  870,  where  delivery  was  ex- 
cused if  freight  rates  were  above  a  designated 
amount,  and  it  was  held  that  the  sellers 
were  entitled  to  deliver  goods  which  they 
had  previously  withheld  while  freights  were 
above  the  limits,  provided  such  deliveries 
were  made  within  a  reasonable  time,  having 
regard  to  the  contemplated  duration  of  the 
contract. 

43.  Consolidated  Coal  Co.  v.  Jones,  etc., 
Co.,  232  111.  326,  83  N.  E.  851.  Compare 
Hesser-Milton-Renahan  Coal  Co.  v.  La  Crosse 
Fuel  Co.,  114  Wis.  654,  90  N.  W.  1094,  hold- 
ing that  if  the  clause  excepts  strikes  in  gen- 
eral terms  it  may  be  shown  that  such  lan- 
guage refers  to  local  strikes  or  strikes  exist- 
ing only  in  the  seller's  works. 

44.  Consolidated  Coal  Co.  v.  Block,  etc.. 
Smelting  Co.,  36  111.  App.  38. 

Construction  of  stipulation. —  Where  a 
"  strike  clause  "  in  a  contract  for  the  delivery 
of  coal  in  Pittsburg  only  provides  for  the 
contingencies  of  "  a  general  strike  or  shut- 
down in  the  Pittsburg  district,"  the  penal- 
ties, provisions,  or  conditions  therein  pro- 
vided for  will  not  be  enforced  and  applied 
to  a  condition  of  general  suspension  of  coal 
mining,  enforced  by  intimidation  and  vio- 
lence, that  reached  to  transportation  and 
mining  and  everything  connected  with  a 
supply  of  coal  throughout  all  districts  from 
which  a  supply  could  be  drawn  for  Pitts- 
burg. New  York,  etc..  Gas  Coal  Co.  v.  Pitts- 
burgh, 6  Pa.  Dist.  122. 

45.  Garfield,  etc..  Coal  Co.  v.  Pennsylvania 
Coal,  etc.,  Co.,  199  Mass.  22,  84  N.  E.  1020, 
holding,  however,  that  the  seller  could  not 
offer  such  causes  as  excuse  for  his  failure 
to  keep  his  contract  with  the  buyer  propor- 
tionally with  other  parties  with  whom  he 
had  contracted,  where  he  could  have  done  so 
without  discriminating  against  those  entitled 
under  his  contracts,  and  where,  after  the 
exigency  upon  which  he  relied  to  excuse  his 
non-performance  had  arisen,  he  made  new 
contracts  with  others  for  the  sale  of  coal, 
which  he  fulfilled. 
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performance  impossible.''^  If  the  clause  provides  that  the  seller,  will  use  every 
effort  to  fulfil  the  contract,  but  that  he  will  not  be  liable  for  damages  for  non- 
fulfilment  if  his  business  is  so  interrupted  by  strikes  as  to  materially  decrease 
production  in  his  plant,  a  strike  causing  such  decrease  will  relieve  him  from  lia- 
bility for  damages,  although  the  strike  was  caused  by  a  reduction  of  wages.^^  A 
seizure  by  the  carrier  of  coal  en  route  to  the  buyer  is  within  the  clause,  there  being 
a  scarcity  of  coal  because  of  a  strike  in  the  mines. Where  the  contract  provides 
that  deliveries  shall  be  subject  to  strikes,  the  existence  of  a  strike  merely  sus- 
pends deliveries  during  the  strike  and  does  not  terminate  the  contract, and  the 
seller  is  therefore  bound  to  resume  deliveries  within  a  reasonable  time  after  the 
strike  has  ceased. 

e.  Cipcumstanees  Within  Control  of  Buyer  —  (i)  In  General.  The  failure 
of  the  seller  to  perform  is  excused  when  performance  is  prevented  by  the  acts 
and  conduct  of  the  buyer,^^  as  for  example  by  acts  or  conduct  preventing  the 
seller  from  obtaining  the  goods  to  fulfil  his  contract,^^  by  acts  and  conduct 
indicating  an  intent  to  abandon  the  contract  and  refuse  performance  thereof,^^ 
or  by  the  failure  of  the  buyer  to  perform  conditions  imposed  on  him  by  the  con- 
tract,as  for  instance  conditions  affecting  the  use  of  the  goods. So  too  the 
seller  is  excused  if  the  goods  are  to  be  used  for  the  purpose  of  defrauding  others. 

(ii)  Failure  to  Provide  Facilities  For  Delivery —  (a)  In  General. 
If  the  buyer  agrees  to  place  the  goods  in  condition  for  delivery  his  failure  to  do 


46.  Smokeless  Fuel  Co.  v.  Seaton,  105  Va. 
170,  52  S.  E.  829. 

47.  Delaware,  etc.,  R.  Co.  v.  Bowns,  58 
N.  Y.  573  [reversing  36  N.  Y.  Super.  Ct. 
126]. 

48.  Davis  v.  Columbia  Coal  Min.  Co.,  170 
Mass.  391,  49  N.  E.  629. 

49.  Cottrell  v.  Smokeless  Fuel  Co.,  129 
Fed.  174  [reversed  on  other  grounds  in  148 
Fed.  594,  78  C.  C.  A.  368]  ;  Fish  v  Hamilton, 

112  Fed  742,  50  C.  C.  A.  509;  King  v. 
Parker,  34  L.  T.  Eep.  N.  S.  887.  Compare 
Hull  Coal,  etc.,  Co.  v.  Empire  Coal,  etc.,  Co., 

113  Fed.  256,  51  C.  C.  A.  213,  where  the  con- 
tract was  for  the  purchase  of  all  coke  manu- 
factured by  the  seller  during  a  fixed  period, 
and  it  was  held  that  the  strike  clause  could 
not  be  construed  as  postponing  the  perform- 
ance so  as  to  extend  the  time  beyond  the 
limit  fixed. 

50.  Fish  f.  Hamilton,  112  Fed.  742,  50 
C.  C.  A.  509;  King  v.  Parker,  34  L.  T.  Rep. 
N.  S.  887. 

51.  Arkansas. —  Townes  v.  Oklahoma  Mill 
Co.,  85  Ark.  596,  109  S.  W.  548. 

Illinois. —  Underwood  V.  Wolf,  131  111.  425, 
23  N.  E.  598,  19  Am.  St.  Rep.  40  [affirming 
31  111.  App.  637]. 

Indiana. —  O'Brien  v.  Higley,  162  Ind.  316, 
70  N.  E.  242. 

New  York. —  Rouse  v.  Lewis,  4  Abb.  Dec. 
121,  2  Keyes  352;  Duryea  v.  Bonnell,  IS 
N.  Y.  App'.  Div.  151,  45  N.  Y.  Suppl.  435; 
Taylor  v.  Risley,  28  Hun  141. 

Oregon. —  La  Follett  v.  Mitchell,  42  Oreg. 
465,  69  Pac.  916,  95  Am.  St.  Rep.  780. 

Pennsylvania. —  McAvoy  v.  Copimonwealth 
Title  Ins.,  etc.,  Co.,  27  P'a.  Super.  Ct.  271. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  431. 

The  unauthorized  act  of  a  foreman  of  a 
purchaser  in  directing  the  seller  to  sto]) 
delivery  will  not  excuse  the  seller's  failure 
to  deliver  the  property  at  the  time  and  place 


called  for  by  the  contract.  Moulding  v. 
Prussing,  70  111.  151. 

Excuse  pro  tanto. —  Under  a  contract  for 
deliveries  of  bran  throughout  a  month,  the 
seller  could  insist  on  delivery  of  part  of  the 
bran  during  the  first  half  of  the  month,  and 
by  preventing  this  the  buyer  absolved  the 
seller  pro  tanto  from  the  performance  of  the 
contract.  Townes  v.  Oklahoma  Mill  Co.,  85 
Ark.   596,  109  S.  W.  548. 

52.  Taylor  v.  Risley,  28  Hun  (N.  Y.)  141; 
Kountz  V.  Citizens'  Oil  Refining  Co.,  72  Pa. 
St.  392. 

53.  Maryland. — Eckenrode  v.  Canton  Chemi- 
cal  Co.,  55  Md.  51. 

Minnesota. —  Armstrong  v.  St.  Paul,  etc., 
Coal,  etc.,  Co.,  48  Minn.  113,  49  N.  W.  233. 
50  N.  W.  1029. 

North  Carolina. —  Shaw  v.  Grandy,  50 
N.  C.  56. 

United  States. —  Scully  Steel,  etc.,  Co.  r. 
Old  Meadow  Rolling-Mill  Co.,  lOS  Fed.  732, 
47  C.  C.  A.  646. 

Canada. —  Langlois  v.  Ennis,  16  Quebec 
Super.  Ct.  64. 

Imposing  additional  conditions  not  justified 
by  tlie  contract  is  not  such  a  breacli  by  the 
buyer  as  will  excuse  non-performance.  Emack 
r.  Hughes,  74  Vt.  382,  52  Atl.  1061. 

Probable  abandonment. —  Wliere  after  a 
part  of  the  goods  have  been  delivered  as  re- 
quired, information  that  probably  no  further 
requisitions  would  be  made  does  not  excuse 
non-performance  if  in  fact  additional  de- 
liveries are  called  for.  Browne  v.  U.  S.,  30 
Ct.  CI.  124. 

54.  Nelson  v.  Hirsch  etc..  Iron,  etc.,  Co., 
102  Mo.  App.  408,  77  S.  W.  590;  Slauson  v. 
Albany  R.  Co.,  60  N.  Y.  606;  Austin  v. 
Lanolois,  81  Vt.  223,  69  Atl.  739. 

55.  Slauson  r.  Albanv  R.  Co.,  60  N.  Y.  606. 

56.  Church  r.  Proctor,  66  Fed.  240,  13 
C.  C.  A.  426. 
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so  will  excuse  the  seller's  failure  to  deliver.^'  So  it  has  been  held  in  some  juris- 
dictions that  if  the  buyer  of  grain  agrees  to  furnish  sacks  therefor,  his  failure 
will  excuse  the  seller  from  delivery;  but  in  others  the  failure  of  the  buyer  to 
furnish  the  facilities  for  packing  has  been  regarded  as  excusing  the  seller  only 
from  packing  as  agreed  and  not  from  making  delivery.^^  If  goods  are  to  be  deliv- 
ered on  cars  the  failure  of  the  buyer  to  furnish  a  place  of  storage  while  being 
loaded  is  no  excuse  for  non-delivery.*^ 

(b)  Means  of  Transportation.  Where  by  the  terms  of  the  contract  it  is  the 
duty  of  the  buyer  to  furnish  cars  or  other  means  of  transportation  his  failure 
so  to  do  will  excuse  the  failure  of  the  seller  to  deliver;  but  of  course  the  perform- 
ance of  the  obligation  thus  imposed  on  the  buyer  may  itself  be  prevented  by 
the  acts  of  the  seller,  in  which  case  the  failure  of  the  buyer  affords  no  excuse.®^ 
So  too  if  the  seller  absolutely  refuses  to  deliver,  he  cannot  afterward  excuse  him- 
self on  the  ground  of  the  buyer's  failure  to  furnish  cars.** 

(ill)  Failure  to  Give  Instructions  as  to  Deliveries.  Non-per- 
formance by  the  seller  is  excused  if  the  buyer,  when  obligated  so  to  do  by  the  con- 
tract, fails  to  order  deliveries;  or  to  give  instructions  as  to  the  size,  quality,  or 
quantity  of  the  articles  desired;  **  or  to  give  proper  shipping  directions.*^ 


57.  Bembridge  v.  Stoddard,  4  Ind.  587 
(grain  to  be  threshed)  ;  Barker  v.  Davies, 
47  Nebr.  78,  66  N.  W.  11  (hay  to  be  baled). 

58.  Russell  v.  Witt,  38  Ind.  9;  Kellogg  v. 
Nelson,  5  Wis.  125. 

59.  Low  V.  Forbes,  14  111.  423;  McKee  v. 
Better,  10  111.  315;  McNairy  v.  Gathings,  52 
Miss.  592. 

60.  Eckel  V.  Murphey,  15  Pa.  St.  488,  53 
Am.  Dec.  607. 

61.  See  supra,  V,  B,  8,  1,  (iv),  (b). 

62.  Florida.— Whiting  v.  Grav.  27  Fla. 
482,  8  So.  726,  11  L.  R.  A.  526. 

Louisiana. —  Lozes  f.  Segura  Sugar  Co.,  52 
La.  1844,  28  So.  249;  Vredenburgh  v.  Baton 
Rouge  Sugar  Co.,  52  La.  Ann.  1666,  28  So. 
122. 

Michigan. —  McKinnon  Mfg.  Co.  v.  Alpena 
Fish  Co.,  102  Mich.  221,  60  N.  W.  472. 

New  Yorfc.— Blossom  v.  Shotter,  128  N.  Y. 
679,  29  N.  E.  145  [aprming  59  Hun  481,  13 
N.  Y.  Suppl.  523]  ;  Ketcham  v.  Hiller,  48 
Barb.  596. 

Oregon. —  Smith  v.  Wheeler,  7  Oreg.  49,  33 
Am.  Rep.  698. 

Pennsylvania. —  Hocking  V.  Hamilton,  158 
Pa.  St.  107,  27  Atl.  836. 

Wisconsin. —  Boyington  V.  Sweeney,  77  Wis. 
55,  45  N.  W.  938. 

United  States. —  Evanston  El.,  etc.,  Co.  v. 
Castner,  133  Fed.  409;  Chicago  Lumber  Co. 
V.  Comstock,  71  Fed.  477,  18  C.  C.  A.  207. 

England. —  Forrestt  V.  Aramayo,  9  Aspin. 
134,  83  L.  T.  Rep.  N.  S.  335. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  432. 

63.  Palestine  Cotton-Seed  Oil  Co.  v.  Cor- 
sicana  Cotton-Oil  Co.,  (Tex.  Civ.  App.  1901) 
61  S.  W.  433. 

64.  Price  v.  Beach,  20  Pa.  Super.  Ct.  291. 

65.  New  Bedford  Copper  Co.  v.  Southard, 
95  Me.  209,  49  Atl.  1062;  Comora  v.  Mariano, 
24  Misc.  (N.  Y.)  755,  53  N.  Y.  Suppl.  856; 
In  re  Millbourne  Mills  Co.,  165  Fed.  109. 

66.  Allen  r.  Robinson,  2  Barb  (N.  Y.) 
341;  Ault  V.  Dustin,  100  Tenn.  366,  45  S.  W^ 
981;  Welch  r.  Bradley,  41  Vt.  308;  Hinckley. 

[V,  B,  11,  e,  (II).  (A)] 


V.  Pittsburgh  Bessemer  Steel  Co.,  121  U.  S. 
264,  7  S.  Ct.  875,  30  L.  ed.  967  [affirming 
17  Fed.  584]. 

67.  Louisville,  etc.,  R.  Co.  v.  Diamond 
State  Iron  Co.,  126  111.  294,  18  N.  E.  735; 
Osgood  17.  Groseclose,  159  111.  511,  42  N.  E. 
886  [affirming  58  111.  App.  29];  Hughes  V. 
Knott.  138  N.  C.  105,  50  S.  E.  586. 

Desigcation  of  place. —  Where  a  contract 
provides  that  goods  are  to  be  delivered  at 
any  place  on  the  banks  of  a  river  between 
points  stipulated,  and  that  the  purchaser 
may  designate  the  place  of  delivery  between 
such  points,  it  is  no  defense  to  the  seller,  in 
an  action  upon  the  contract  for  non-delivery, 
that  no  place  was  designated  by  the  pur- 
chasers, as  it  was  the  duty  of  the  seller  to 
make  delivery  at  any  convenient  point  which 
he  might  select  between  the  places  designated 
in  the  contract.  Hartfield  v.  Patton,  11  Fed. 
Cas.  No.  6,158a,  Hempst.  268. 

Delay  at  request  of  buyer. —  Although  ship- 
ping directions  are  given,  the  seller  may  still 
recover  where,  at  the  subsequent  request  of 
the  buyer,  made  before  the  time  named  for 
shipment,  shipment  is  indefinitely  delayed, 
and  no  other  instructions  are  given.  Louis- 
ville, etc.,  R.  Co.  V.  Diamond  State  Iron  Co., 
126  HI.  294,  18  N.  E.  735. 

Sufficiency  of  shipping  directions. —  Where 
plaintiffs  contracted  with  S  for  a  quantity 
of  steel  blooms,  to  be  shipped  as  per  a 
freight  contract  in  the  hands  of  S,  accepted 
by  plaintiffs;  and  also  bought  blooms  from 
M,  who  had  a  contract  for  them  with  S, 
subsequently  selling  the  blooms  under  both 
contracts  to  defendant,  plaintiffs  were  liable 
to  defendant  for  the  failure  of  S  to  deliver 
the  blooms  according  to  both  contracts,  al- 
though they  were  not  notified  of  the  shipping 
directions  given  under  the  contract  with  M. 
Dwight  r.  Eckert,  117  Pa.  St.  490,  12  Atl.  32. 

Waiver. —  The  giving  of  shipping  directions 
is  waived  ff  the  seller  puts  it  out  of  his 
power  to  deliver  as  by  a  voluntary  assign- 
ment.  Woolner  v.  mU,  93  N.  Y.  576. 
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(iv)  Extension  of  Time.  Delay  in  making  delivery  is  excused  if  at  the 
request  or  with  the  assent  of  the  buyer  the  time  is  extended. 

(v)  Refusal  to  Accept.  The  failure  of  the  seller  to  make  dehvery  is 
excused  when  the  buyer  has  requested  him  to  discontinue  deliveries,  or  has 
refused  to  accept  deliveries  tendered/^  and  the  fact  that  the  rejection  of  the  goods 
was  in  good  faith  does  not  affect  the  result. '^^  While  the  failure  of  the  buyer 
to  be  present  at  the  time  and  place  of  performance  to  receive  the  goods  will  ordi- 
narily excuse  a  failure  on  the  part  of  the  seller  to  deliver,'^  such  will  not  be  the 


68.  Arkansas. —  Hooks  Smelting  Co.  v. 
Planters'  Compress  Co.,  72  Ark  275,  79  S.  W. 
1052. 

California. —  Scott  f.  Jackson,  89  Cal.  258, 
26  Cal.  898. 

Georgia. —  Arnold  V.  Malsby,  120  Ga.  586, 
48  S.  E.  132. 

Illinois.— Scott  v.  Miller,  66  111.  273. 

Massachusetts. —  Flagg  v.  Dryden,  7  Pick. 
52. 

Michigan. —  Duplanty  V.  Stokes,  103  Mich. 
630,  61  N.  W.  1015. 

New  York. —  General  Electric  Co.  v.  Na- 
tional Contracting  Co.,  178  N.  Y.  369,  70 
N.  E.  928  [affirming  83  N.  Y.  Suppl.  1106]; 
A.  B.  Farquhar  Co.  v.  New  River  Mineral  Co., 
87  N.  Y.  App.  Div.  329.  84  N.  Y.  Suppl.  802 
[reversing  40  Misc.  404,  82  N.  Y.  Suppl.  241]  ; 
H.  Krantz  Mfg.  Co.  v.  Gould  Storage  Battery 
Co.,  83  N.  Y.  App.  Div.  133,  82  N.  Y.  Suppl. 
474. 

Washington. —  Washington  Iron  Works  f. 
McNaught,  35  Wash.  10,  76  Pac.  301. 

Wisconsin. —  Barnes  v.  Stacy,  79  Wis. .  55, 
48  N.  W.  53. 

England. —  Hickman  v.  Haynes,  L.  R.  10 
C.  P.  598,  44  L.  J.  C.  P.  358,  32  L.  T.  Rep. 
N.  S.  873,  23  Wkly.  Rep.  872. 

69.  Robson  v.  Bolm,  27  Minn.  333,  7  N.  W. 
357. 

70.  Delaware. —  Love  v.  Barnesville  Mfg. 
Co.,  3  Pennew.  152,  50  Atl.  536. 

Georgia. —  Carolina  Portland  Cement  Co.  V. 
Columbia  Imp.  Co.,  3  Ga.  App.  483,  60  S.  E. 
279. 

/iZinois.— Franklin  v.  Krum,  70  111.  App. 
649. 

Kentucky. —  Walker  v.  Kirwan,  90  S.  W. 
244,  28  Ky.  L.  Rep.  738;  Morris  v.  Globe 
Refining  Co.,  59  S.  W.  12,  22  Ky.  L.  Rep.  911. 

Maryland. —  Eckenrode  v.  Canton  Chemical 
Co.,  55  Md.  51. 

Missouri. —  McClelland  V.  Richer  Lead,  etc., 
Co.,  85  Mo.  636;  Cousins  v.  Bowling,  100  Mo. 
App.  452,  74  S.  W.  168;  Smith  V.  Keith,  etc., 
Coal  Co.,  36  Mo.  App.  567. 

New  York. — Atkinson  V.  Truesdell,  127  N.  Y. 
230,  27  N.  E.  844  [affirming  57  N  Y.  Super. 
Ct.  226,  6  N.  Y.  Suppl.  509]  ;  Cunningham  v. 
Judson,  100  N.  Y.  179,  2  N.  E.  915;  Lack- 
awanna Mills  I'.  W^eil,  21  N.  Y.  App.  Div. 
492,  47  N.  Y.  Suppl.  585  [afjirmed  in  162 
N.  Y.  642,  57  N.  E.  1114]  ;  Durvea  r.  Bonnell, 
18  N.  Y.  App.  Div.  151,  45  'N.  Y.  Suppl. 
435;  Todd  r.  Gamble,  67  Ilun  38,  21  N.  Y. 
Suppl.  739. 

North  Carolina. —  Wilson  v.  Levi  Cotton 
Mills,  140  N.  C.  52,  52  S.  E.  250. 


Oregon. —  Smith  v.  Wheeler,  7  Oreg.  49, 
33  Am.  Rep.  698. 

Pennsylvania. —  Grove  V.  Donaldson,  15 
Pa.   St.  128. 

Rhode  Island. —  Providence  Coal  Co.  V. 
Coxe,  19  R.  I.  380,  35  Atl.  210. 

Tennessee. —  Coleman  v.  Hudson,  2  Sneed 
463. 

United  States. —  Cresswell  Ranch,  etc.,  Co. 
V.  Martindale,  63  Fed.  84,  11  C.  C.  A.  33. 

England.— Honck  v.  Muller,  7  Q.  B.  D.  92, 
50  L.  J.  Q.  B.  529,  45  L.  T.  Rep.  N.  S. 
202,  29  Wkly.  Rep.  830.  But  see  Simpson 
V.  Crippin,  L.  R.  8  Q.  B.  14,  42  L.  J.  Q.  B. 
28,  27  L.  T.  Rep.  N.  S.  546,  21  Wkly.  Rep. 
141. 

Canada. —  Tufts  v.  Poness,  32  Ont.  51. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  435. 

What  constitutes  refusal. —  The  fact  that 
the  consignee,  by  agreement  with  the  carrier, 
the  latter  being  protected  by  a  bond,  was 
alloAved  to  take  freight  in  advance  of  pres- 
entation of  the  bill  of  lading,  did  not  make 
it  incumbent  on  him  to  obtain  possession  of 
a  consignment,  where  the  agreement  with 
the  consignor  was  that  the  bill  should  be  de- 
livered on  payment  of  the  purchase-price, 
and  the  consignor  negligently  detained  the 
bill.  Ramisli  V.  Kirschbraun,  107  Cal.  659, 
40  Pac.  1045.  Where  a  purchaser  of  goods, 
to  be  manufactured  for  him,  before  delivery, 
wrote  the  seller  that  the  purchaser  would 
not  need  the  goods  for  some  time,  but  that, 
if  some  of  them  were  on  hand,  the  pur- 
chaser would  take  them,  although  he  would 
prefer  not  to  do  so,  the  letter  could  not  be 
construed  as  a  refusal  to  accept.  Southern 
Car  Mfg.,  etc.,  Co.  v.  Scullin-Gallaglier  Iron, 
etc.,  Co.,  38  Tex.  Civ.  App.  112,  85  S.  W. 
845. 

Grounds  of  refusal. —  In  an  action  on  a  con- 
tract of  sale  providing  for  papnent  "  on 
delivery,"  and  authorizing  plaintiff  to  draAV 
for  the  amount,  when  defendant  refused  to 
accept  the  goods  because  he  was  unable  to 
pav  therefor,  it  is  immaterial  that  th(>v  were 
sent  "C.  O.  D."  White  r.  McMillan.  114 
N.  C.  349.  ]9  S.  E.  234. 

Severable  contract. —  If  the  contract  is  sev- 
erable, a  refusal  of  the  buyer  to  accept  one 
of  tlie  several  articles  will  not  excuse  a  fail- 
ure to  deliver  the  others.  Herzog  i\  PurdA', 
119  Cal.  99.  51  Pac.  27. 

71.  Cresswell  Ranch,  etc.,  Co.  r.  IMartin- 
dale,  63  Fed.  84.  11  C.  C.  A.  33. 

72.  INFaddon  r.  Lemke.  86  :\rich.  139,  48 
N.  W.  785;  Smith  r.  Wheeler,  7  Orocr,  49.  33 
Am.  Rep.  698;  Kern  r.  Zeii>ler.  J3  W.  Va. 
707. 
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effect  if  a  place  of  storage  is  provided  pending  notice  to  the  buyer  according  to 
the  contract  of  the  seller's  intent  to  deliver.''^ 

(vi)  Default  in  Payment Where  the  sale  is  for  cash,  the  seller  is 
excused  from  making  delivery  if  the  buyer  fails  or  refuses  to  pay  the  price. "^^  So 
too  when  delivery  is  to  be  in  instalments  a  failure  or  refusal  to  pay  for  an  instal- 
ment already  delivered  excuses  a  failure  to  make  further  deliveries. '^^    If,  how- 


73.  Elliot  V.  Carneal,  2  A.  K.  Marsh.  (Ky.) 
308. 

Place  for  storage. —  Where  G  was  to  fur- 
nish a  certain  amount  of  cut  granite  to 
plaintiff,  and  was  to  be  permitted  to  use  cer- 
tain specified  premises  for  piling  granite,  he 
was  not  entitled  to  all  of  the  space  on  the 
premises  unless  needed,  and,  all  of  it  never 
having  been  needed,  he  was  not  excused 
from  performance  on  the  ground  that  plain- 
tiff had  failed  to  perform  by  furnishing 
such  space.  Degnon-McLean  Constr,  Co.  v. 
City  Trust,  etc.,  Co.,  99  N.  Y.  App.  Div. 
195,  90  N.  Y.  Suppl.  1029  [affirming  40 
Misc.  530,  82  N.  Y.  Suppl.  944]. 

74.  As  ground  for  rescission  see  infra,  IV, 
B,  3,  c,  (I),  (B). 

"Waiver  of  default  in  payment  see  infra, 
V,  D,  7. 

75.  Alabama. —  Robbins  v.  Harrison,  31 
Ala.  160. 

California. —  Minaker  v.  California  Can- 
neries Co.,  138  Cal.  239,  71  Pac.  110;  Scrib- 
ner  v.  Schenkel  128  Cal.  250,  60  Pac.  860. 

Delaicare. —  Walton  v.  Black,  5  Houst. 
149;  Barr  v.  Logan,  5  Harr.  52. 

Florida. —  Stokes  v.  Baars,  18  Fla.  656. 

Illinois. —  Bradley  V.  King,  44  111.  339; 
Evans  v.  Chicago,  "etc.,  R.  Co.,  26  111.  189; 
Ainsworth  v.  Roush,  109  111.  App.  299. 

Indiana. —  Kirby  V.  Studebakcr,  15  Ind. 
45. 

Kansas. —  Jennings  v.  West,  40  Kan.  372, 
19  Pac.  863. 

Maine. —  Merrill  v.  Stanwood,  52  Me.  65. 

Maryland. —  Bollman  v.  Burt,  61  Md.  415. 

Michigan. —  Town  v.  Jepson,  133  Mich. 
673,  95  N.  W.  742;  Chapman  v.  Dease,  34 
Mich.  375. 

Minnesota. —  Palmer  V.  Breen,  34  Minn.  39, 
24  N.  W.  322. 

Mississippi. —  Ingersoll  V.  Kendall,  13  Sm. 
&  M.  611. 

Nehraslca. —  Walter  V.  Reed,  34  Nebr.  544, 
52  N.  W.  682. 

Neiv  York. —  Aikin  v.  Davis,  45  Barb.  44 ; 
Bailey  v.  Western  Vermont  R.  Co.,  18  Barb. 
112;  Partridge  v.  Gildermeister,  6  Bosw.  57 
[affirmed  in  3  Abb.  Dec.  461,  1  Keyes  93]; 
Soltau  V.  Goodyear  Vulcanite  Co.,  12  Misc. 
131,  33  N.  Y.  Suppl.  77;  Clarkson  v.  Carter, 
3  Cow.  84. 

Ohio. —  Warner  v.  Porter,  2  Ohio  Dec. 
(Reprint)  26,  1  West.  L.  Month.  104. 

Pennsylvania. —  Rugg  v.  Moore,  110  Pa. 
St.  236,  1  Atl.  320. 

Tennessee. —  Barker  v.  Reagan,  4  Heisk. 
590. 

Wisconsin. —  Murphy  v.  Sagola  Lumber 
Co.,  125  Wis.  363,  103  N.  W.  1113. 

United  States. —  Masters  v.   Barreda,  18 

[V,  B,  ll,e,  (V)] 


How.  489,  15  L.  ed.  466;  Union  Pressed 
Brick  Co.  v.  Fultonham  Brick,  etc..  Tile  Co., 
112  Fed.  920,  50  C.  C.  A.  615. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  434. 

Readiness  to  deliver. —  The  refusal  to  pay 
does  not  relieve  the  seller  from  showing  that 
he  was  ready  and  willing  to  perform.  Haw- 
ley  V.  Masoii,  9  Dana  (Ky.)  32,  33  Am.  Dec. 
522.  It  has  been  held  in  an  action  for  breach 
of  contract  to  deliver  goods,  the  defense  be- 
ing a  rescission  of  the  contract  for  an  al- 
leged failure  by  plaintiff  to  make  the  pay- 
ments agreed  on,  that  defendant  offered  to 
deliver  the  goods  if  plaintiff  would  pay  cash 
for  them  did  not  limit  recovery  to  nominal 
damages,  where  the  ■  offer  was  not  made  in 
good  faith  and  defendant  was  in  fact  unable 
to  furnish  the  goods  as  agreed.  Harrison 
V.  Argyle  Co.,  128  N.  Y.  App.  Div.  81,  112 
N.  Y.  Suppl.  477. 

Place  of  delivery. —  The  seller  cannot  refuse 
to  deliver,  because  the  buyer  refused  or  was 
not  ready  to  pay  at  a  place  other  than  the 
place  of  delivery.  Kester  v.  Reynolds,  6  Hun 
(N.  Y.)  626;  Lewis  v.  Craft,  39  Oreg.  305, 
64  Pac.  809. 

Readiness  to  pay. —  The  seller  is  not  ex- 
cused if  the  buyer  is  ready  and  willing  to 
pay  at  the  time  he  makes  demand  for  de- 
liverv.  Berry  v.  ISTall,  54  Ala.  446;  Hughes 
V.  Knott,  138  N.  C.  105,  50  S.  E.  586. 

Failure  to  make  advances. —  Where  the 
buyer  is  to  make  advances  his  refusal  so  to 
do  does  not  excuse  delivery,  if  the  deliveries 
alreadv  made  do  not  equal  the  advances. 
Emack  r.  Hughes,  74  Vt.  382,  52  Atl.  1061. 

76.  Delaware. —  Leonard  v.  Johnson  Forge 
Co.,  3  Pennew.  104,  50  Atl.  541. 

Georgia. —  Branch  r.  Palmer,  65  Ga.  210. 

Louisiana. —  Landeche  v.  Sarpy,  37  La.  Ann. 
835. 

Maryland. —  Webster  v.  Moore,  108  Md. 
572,  71  Atl.  466. 

'New  York. —  Raabe  v.  Squier,  148  N.  Y. 
81,  42  N.  E.  516;  Nichols  v.  Scranton  Steel 
Co.,  137  N.  Y.  471,  33  N.  E.  561  [affirming 
18  N.  Y.  Suppl.  623]. 

Ohio. —  Contractors,  etc..  Supply  Co.  v. 
Alta  Portland  Cement  Co.,  26  Ohio  Cir.  Ct. 
49. 

United  States. —  Scully  Steel,  etc.,  Co.  v. 
Old  Meadow  Rolling-Mill  Co.,  108  Fed.  732, 
47  C.  C.  A.  646. 

England. —  Ex  p.  Chalmers,  42  L.  J.  Bankr. 
2,  21  Wldy.  Rep.  138  [affirmed  in  L.  R.  8 
Ch.  289,  42  L.  J.  Bankr.  37,  28  L.  T.  Rep. 
N.  S.  325,  21  Wklv.  Rep.  349];  Withers  v. 
Reynolds,  2  B.  &  Ad.  882,  1  L.  J.  K.  B.  30, 
22  E.  C.  L.  370;  Ebbw  Vale  Steel,  etc.,  Co. 
V.  Blaina  Iron  Co.,  6  Com.  Cas.  33.  But 
see  Mersey  Steel,  etc.,  Co.  v.  Naylor,  9  App. 


SALES 


[35  Cye.]  253 


ever,  the  contract  is  entire  a  failure  to  pay  when  a  part  delivery  has  been  made 
does  not  excuse  the  seller  from  completing  the  delivery." 

(vii)  Insolvency  of  Buyer.^^  Where  the  sale  is  on  credit  the  seller  is 
excused  from  delivery  if  the  buyer  has  absconded/^  or  has  become  insolvent.^" 
If,  however,  the  buyer  is  ready  to  substitute  cash  for  the  credit,  his  insolvency 
does  not  excuse  the  seller.®^ 

(viii)  Insufficiency  of  Securities.  The  failure  to  deliver  is  also  excused 
if  the  buyer  fails  or  is  unable  to  furnish  the  security  for  the  price  stipulated  for 
in  the  contract, or  if  the  security  furnished  becomes  worthless. 

12.  Sale  or  Return  —  a.  In  General.  A  contract  of  sale  which  provides 
that  the  buyer  may  return  to  the  seller  all  of  the  goods  that  remain  on  hand  at 
a  gtated  time  has  been  termed  a  contract  of  sale  or  return.^'    There  are  other 


Cas.  434,  53  L.  J.  Q.  B.  497,  51  L.  T.  Rep. 
N.  S.  637,  32  Wkly.  Rep.  989. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  434. 

77.  Union  Trust  Co.  v.  Webber-Seely  Hard- 
ware Co.,  73  Ark.  584,  84  S.  W.  784;  Berseh 
r.  Sander,  37  Mo.  104;  Mount  v,  Lyon,  49 
N.  Y.  552. 

Right  to  inspect. —  On  a  sale  of  five  car- 
loads of  oats  by  sample,  the  buyer  is  entitled 
to  inspect  the  oats  before  paying  a  draft 
drawn  for  the  price;  and  where  the  shipment 
embraces  two  car-loads  only,  and  the  buyer 
refuses  to  pay  the  draft  covering  the  price  of 
these,  upon  the  ground  that  the  cars  have 
not  arrived,  and  he  has  had  no  opportunity 
to  inspect,  and  thereupon  the  banker  causes 
the  draft  to  be  protested  for  non-payment, 
this  does  not  justify  the  seller  in  not  send- 
ing forward  the  other  three  cars.  Erwin  v. 
Harris,  87  Ga.  333,  13  S.  E.  513. 

Payment  to  be  made  as  goods  are  loaded. — 
If  the  contract  provides  that  the  buyer  is 
to  pay  for  the  goods  as  fast  as  they  are 
loaded  on  the  cars,  the  fact  that  the  con- 
tract is  entire  does  not  avoid  the  effect  of 
his  refusal  to  pay.  Easton  v.  Jones,  193  Pa. 
St.  147,  44  Atl.'264. 

78.  As  ground  for  rescission  see  supra,  IV, 
B,  3,  c,  (I),  (c).- 

79.  Cook  V.  West,  3  Rob.  (La.)  331,  under 
code. 

80.  lotca. —  Rappleye  v.  Racine  Seeder  Co., 
79  Iowa  220,  44  N.  W.  363,  7  L.  R.  A. 
189. 

Minnesota. —  Crummey  v.  Raudenbush,  55 
Minn.  426.  56  N.  W.  1113. 

Mississippi. —  Hunter  v.  Talbot,  3  Sm.  & 
M.  754. 

Netc  YorJc. —  Anderson  v.  Read,  106  N.  Y. 
333,  13  N.  E.  292;  Benedict  v.  Field,  16  N.  Y. 
595. 

OMo.— Diem  v.  Koblitz,  49  Ohio  St.  41, 
29  N.  E.  1124,  34  Am.  St.  Rep.  531,  although 
the  buyer  had  given  his  note. 

Texas.— VWrnan  v.  Babcock,  63  Tex.  68. 
But  see  Diamond  State  Iron  Co.  v.  San  An- 
tonio, etc.,  R.  Co.,  11  Tex.  Civ.  App.  587,  33 
S.  W.  987. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  430. 

"Insolvent,"  as  used  in  this  connection, 
means  merely  a  general  inability  to  pay  one's 
debts.  Crummev  r.  Raudenbush,  55  Minn. 
426,  56  N.  W.  1113. 

81.  Pardee  v.  Kanady,  100  N.  Y.  121,  2 


N.  E.  885.  See  also  Trescott  v.  Gross,  29  111. 
App.  543. 

82.  Stoolfire  v.  Royse,  71  111.  223;  O'Brien 
V.  Higley,  1C2  Ind.  316,  70  N.  E.  242;  Corn- 
wall r.  Haight,  8  Barb.  (N.  Y.)  327  [reversed 
on  other  grounds  in  21  N.  Y.  462]. 

83.  Benedict  r.  Field,  16  N.  Y.  595  [affirm- 
ing 4  Duer  154] ;  Bruce  v.  Burr,  5  Dalv  (N.  Y.) 
510  [affirmed  in  67  N.  Y.  237];  Waldron 
v.  Stevens,  12  Wend.  (N.  Y.)  100.  But  see 
Bicknall  v.  Waterman,  5  R.  I.  43,  holding 
that  where  a  concluded  agreement  for  tlie 
exchange  of  a  specified  lot  of  cotton  for  a 
specified  note  of  a  third  person,  at  an  agreed 
price  for  the  cotton,  has  been  made  through 
a  broker  acting  for  both  parties,  the  note 
of  the  purchaser  of  the  cotton  to  be  given  for 
the  difference,  and  nothing  remains  to  be 
done  but  to  deliver  the  cotton  and  receive 
the  notes,  it  is  no  defense,  to  an  action  for 
not  delivering  the  cotton  upon  tender  of  the 
notes,  that  before  the  contract  was  entered 
into  the  maker  of  the  first-named  note  had 
failed,  both  parties  and  the  broker  being  at 
the  time  of  contract  ignorant  of  the  failure; 
the  law  implying,  in  such  contract  of  ex- 
change, no  warranty  of  the  solvency  of  the 
maker  of  the  note  at  the  time  of  the  contract. 

Payment  by  check.— Where  the  buyer  and 
seller  of  merchandise  agreed  that  the  seller 
should  retain  the  goods  until  he  found  out 
that  the  check  given  in  payment  therefor 
was  good,  and  the  seller  deposited  the  check 
in  the  bank  at  which  he  kept  his  deposits, 
for  collection,  the  bank  collecting  the  check, 
and  crediting  the  seller  with  the  proceeds, 
the  seller  could  not  deny  knowledge  of  the 
payment  of  the  check.  Kugel  r.  Angell,  74 
Conn.  546,  51  Atl.  533. 

84.  Return  as  constituting  rescission  see 
supra,  TV,  B,  9. 

85.  Alabama. —  Robinson  r.  Fairbanks,  81 
Ala.  132,  1  So.  552. 

Connecticut. —  Hotchkiss  r.  Higgins,  52 
Conn.  205,  52  Am.  Rep.  582. 

Georpia. —  Newburger  r.  Hovt.  86  Ga.  508, 
12  S.  E.  925. 

/mw of 9. —  House  r.  Beak,  141  111.  290,  30 
N.  E.  1065,  33  Am.  St.  Rep.  307. 

Kentucky. —  Jameson  r.  Gregory.  4  Mete. 
363. 

Missotiri. —  Jacob  Strauss  Saddlery  Co.  r. 
Kingman.  42  Mo.  App.  208. 

See  43  Cent.  Dig.  tit.  "Sales."       419,  421. 
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contracts  which  are  also  known  as  contracts  of  sale  or  return,  namely,  when 
the  seller  delivers  the  goods  under  an  agreement  by  the  buyer  to  return  the  goods 
or  pay  the  price. ^®  In  these  classes  of  contracts  the  property  passes  to  the  buyer 
by  delivery  subject  only  to  be  defeated  by  the  performance  of  the  condition 
subsequent. Consequently  if  by  the  terms  of  the  contract  payment  of  the 
price  is  made  a  condition  precedent  to  the  passing  of  the  property  the  contract 
is  not  one  of  sale  or  return. 

b.  Time  and  Place  For  Return.  If  no  particular  time  is  fixed  for  the  return 
of  the  goods  they  must  be  returned  in  a  reasonable  time,^^  but  if  a  particular 
time  is  fixed  the  return  must  be  made  within  that  time.^^  If  no  place  is  designated 
for  the  return  it  is  incumbent  on  the  buyer  to  seek  the  seller. 

e.  Effect  of  Failure  to  Return.    On  a  failure  to  return  within  the  time  limited 
or,  if  no  time  is  fixed,  within  a  reasonable  time,  the  sale  becomes  absolute  and  the 
buyer  is  liable  for  the  price, and  no  demand  is  necessary  to  fix  his  liability. 
The  loss  or  destruction  of  the  property  is  no  excuse  for  the  failure  to  return  as, 
the  title  being  in  him,  the  buyer  is  liable  for  the  loss.'^^    If,  however,  the  seller 


Property  returnable. —  The  buyer  can  re- 
turn only  the  property  the  return  of  which 
is  stipulated  for,  and  he  cannot  under  the 
privilege  thus  granted  return  goods  on  the 
ground  that  thev  are  damaged.  Langston  v. 
Bitting,  96  Ga.  410,  23  S.  E.  308. 

86.  Holbrook  v.  Armstrong,  10  Me.  31; 
Haskins  v.  Dern,  19  Utah  89,  56  Pac.  953; 
Fuller  V.  Buswell,  34  Vt.  107. 

Distinguished  from  bailment. — Contracts  of 
sale  or  return  are  to  be  distinguished  from 
bailments  in  that  there  is  no  absolute  obliga- 
tion to  return  the  identical  thing,  but  the 
buyer  may  at  his  option  pay  the  price.  Ha?- 
kins  V.  Dern,  19  Utah  89,  56  Pac.  953;  Bus- 
well  V.  Bicknell,  17  Me.  344,  35  Am.  Dec 
262;  Holbrook  v.  Armstrong,  10  Me.  31. 
Compare  Hunt  v.  Wyman,  100  Mass.  198. 
A  consignment  of  goods  to  the  "  care "  of 
another,  to  be  shipped  to  a  foreign  country 
and  there  sold  to  the  best  advantage,  any 
loss  resulting  from  sale  below  invoice  price 
to  be  borne  by  the  consignors,  and  profits  in 
excess  to  be  equally  divided,  and  consignee  to 
bear  expense  of  shipment  and  to  return  free 
of  charge  anj'-  goods  not  sold  is  not  a  con- 
tract of  sale  or  return  but  a  bailment. 
Sturm  r.  Boker,  150  U.  S.  312,  14  S.  Ct.  99, 
37  L.  ed.  1093. 

87.  Wailes  v.  Howison,  93  Ala.  375,  9  So. 
594  ;  Hotchkiss  v.  Higgins,  52  Conn.  205,  52 
Am.  Rep.  582;  Newburger  v.  Hoyt,  86  Ga, 
508,  12  S.  E.  925;  Buswell  v.  Bicknell,  17 
Me.  344,  35  Am.  Dec.  262.  Compare  Lindsey 
V.  Gordon,  13  Me.  60. 

88.  Wailes  v.  Howison,  93  Ala.  375,  9  So. 
594;  Crocker  v.  Gullifer,  44  Me.  491,  69 
Am.  Dec.  118. 

89.  Newburger  t\  Hoyt,  86  Ga.  508,  12  S.  E. 
925;  House  v.  Beak,  141  Dl.  290,  30  N.  E. 
1065,  33  Am.  St.  Rep.  307;  Lang  v.  Sever- 
ance, 5  Silv.  Sup.  (N.  Y.)  334,  8  N.  Y 
Suppl.  238. 

What  is  not  reasonable  time. —  Where  goods 
were  delivered  in  December,  1886,  with  the 
privilege  of  returning  unsold  goods,  a  return 
in  February,  1888,  was  not  within  a  reason- 
able time.  Lang  v.  Severance,  5  Silv.  Sup. 
(N.  Y.)  334,  8  N.  Y.  Suppl.  238.    See  also 
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House  V.  Beak,  141  111.  290,  30  N.  E.  1065, 
33  Am.  St.  Rep.  307,  where  the  goods  were 
kept  for  three  years. 

Question  for  jury. —  Whether  the  rejection 
of  the  goods  was  within  a  reasonable  time  is 
ordinarily  a  question  for  the  jury.  Grab- 
f elder  r.'Vosburgh,  90  N.  Y.  App.  Div.  307, 
85  N.  Y.  Suppl.  633. 

90.  Newburger  v.  Hoyt,  86  Ga.  508,  12 
S.  E.  925. 

Construction  as  to  time. —  Where  goods  are 
sold  under  an  agreement  that  the  vendee 
might  return  them  at  the  end  of  four  months 
if  lie  found  liimself  unable  to  build  up  a 
trade  for  tliem,  he  is  not  bound  to  return 
them  on  the  last  day  of  the  four  months, 
but  may  do  so  in  a  reasonable  time  there- 
after. Newburger  v.  Hoyt,  86  Ga.  508,  12 
S.  E.  925. 

Computation  of  time. —  Where  goods  were 
sold  with  privilege  of  exchange  for  other 
goods  "  within  15  days  from  date  of  invoice," 
the  date  of  invoice  is  the  day  the  goods  are 
shipped,  although  a  prior  date  may  be  writ- 
ten on  the  face  of  the  invoice.  Merchants' 
Exch.  Co.  V.  Weisman,  132  Mich.  353,  93 
N.  W.  869. 

91.  White  V.  Perley,  15  Me.  470. 

92.  JlUnois. —  House  v.  Beak,  141  111.  290, 
30  N.  E.  1065,  33  Am.  St.  Rep.  307;  Jones 
V.  Wright,  71  111.  61. 

Kentucky. —  Jameson  v.  Gregory,  4  Mete. 
363. 

'New  Yorfc.— Griffin  v.  Keith,  1  Hilt.  58. 
C7#aZi.— Haskins  v.  Dern,  19  Utah  89,  56 
Pac.  953. 

Vermont. —  Fuller  v.  Buswell,  34  Vt. 
107. 

England. —  Moss  v.  Sweet,  16  Q.  B.  493,  15 
Jur.  536,  20  L.  J.  Q.  B.  167,  71  E.  C.  L. 
493,  3  Eng.  L.  &  Eq.  311. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  420. 

93.  Jones  v.  Wright,  71  111.  61;  White  v. 
Perley,  15  Me.  470. 

94.  Mann  v.  Trabue,  1  Mo.  709;  Jacob 
Strauss  Saddlery  Co.  v.  Kingman,  42  Mo. 
App.  208;  Fuller  v.  Buswell,  34  Vt.  107; 
Sturm  r.  Boker,  150  U.  S.  312  14  S.  Ct. 
99,  37  L.  ed.  1093. 


[36  Cye.]  255 


denies  the  right  of  the  buyer  to  return  the  goods,  the  latter  is  not  Uable  if  they 
are  lost  or  destroyed. 

13.  Sales  TO  Arrive  —  a.  In  General.  The  sale  may  be  conditioned  ''on 
arrival"  of  the  goods,  or  of  goods  ''to  arrive,"  these  phrases  meaning  the  same 
thing.  Generally  such  contracts  are  conditional  on  the  arrival  of  the  goods, 
not  of  the  vessel,  and,  if  no  goods  arrive,  the  contract  is  at  an  end,  relieving  the 
seller  of  his  obligation  to  deliver.  The  contract  may,  however,  be  conditioned 
on  the  safe  arrival  of  the  vessel,  and  in  such  case  the  seller  is  bound,  although 
no  goods  arrive,  as  the  contract  is  absolute  to  deliver  if  the  vessel  arrives,  although 
the  goods  are  not  on  board. A  sale  of  goods  to  arrive  by  a  particular  date  does 
not  import  that  the  goods  must  arrive  on  the  day,  but  merely  that  the  seller  is 
bound  to  deliver  and  the  buyers  to  accept  only  goods  that  have  arrived  by  that 
day,  and  if  no  goods  arrive  the  contract  is  at  an  end.®^ 

b.  Particular  Vessel.  If  the  contract  is  for  the  sale  of  goods  to  arrive  by  a 
particular  ship,  the  arrival  of  the  goods  in  that  ship  is  a  condition  precedent, 
and  if,  in  transit,  they  are  transferred  to  another  ship  and  arrive  in  that  ship, 
the  seller  is  not  bound  to  deliver,  although  the  ship  originally  named  also  arrived.^ 
If  there  is  a  stipulation  that  the  seller  shall  give  the  buyer  notice  of  the  name  of 
the  vessel  as  soon  as  known  to  him  strict  compliance  with  such  stipulation  is  a 
condition  precedent,^  but  a  slight  error  in  the  name  of  the  vessel  will  not  justify  a 
refusal  of  the  goods.^ 

e.  Goods  Not  Consigned  to  Seller.  Ordinarily  the  condition  in  a  sale  to  arrive 
by  a  particular  vessel  is  not  fulfilled,  so  as  to  make  the  seller  answerable  for  non- 
delivery, by  the  arrival  of  goods  of  the  proper  description  but  not  consigned  to 
the  seller,  and  with  which  he  did  not  intend  to  deal.*  But  if  the  goods  arriving 
are  the  same  that  the  seller  expected  to  sell,  in  the  belief  that  they  were  con- 
signed to  him,  he  is  answerable  for  non-delivery,  although  they  were  not  in  fact 
so  consigned.^ 

d.  Quantity  and  Quality  of  Goods.  On  a  sale  of  a  certain  quantity  to  arrive, 
if  the  quantity  stipulated  does  not  arrive  the  buyer  is  not  bound  to  accept,  and 
conversely  the  seller  is  not  bound  to  dehver,®  but  the  rule  is  otherwise  if  there  is 


95.  NewbUrger  v.  Hoyt,  86  Ga.  508,  12 
S.  E.  925. 

96.  Johnson  v.  Macdonald,  6  Jur.  264,  12 
L.  J.  Exch.  99,  9  M.  &  W.  600. 

97.  Middleton  i\  Ballingall,  1  Cal.  446; 
Shields  v.  Pettee,  4  N.  Y.  122  [affirming  4 
N.  Y.  Super.  Ct.  262] ;  Dike  i\  Reitlinger,  23 
Hun  (N.  Y.)  241;  Russell  i\  Nicoll,  3  Wend. 
(N.  Y.)  112,  20  Am.  Dec.  670;  Hawes  v. 
Humble,  2  Campb.  327  note,  11  Rev.  Rep. 
722  note;  Boyd  v.  Siffkin,  2  Campb.  326,  11 
Rev.  Rep.  721;  Johnson  v.  Macdonald,  6  Jur. 
264,  12  L.  J.  Exch.  99,  9  M.  &  W.  600.  But 
compare  Lovatt  v.  Hamilton,  5  M.  &  W.  639. 

98.  Hale  v.  Rawson,  4  C.  B.  N.  S.  85,  4 
Jur.  N.  S.  363,  27  L.  J.  C.  P.  189,  6  Wkly. 
Rep.  339,  93  E.  C.  L.  85,  where  the  sale  was 
"  on  arrival  of  "  a  named  vessel. 

99.  Rogers  v.  Woodruflf,  23  Ohio  St.  632, 
13  Am.  Rep.  276.  And  see  Alewyn  v.  Ptyor, 
R.  &  M.  406,  27  Rev.  Rep.  763,  21  E.  C.  L. 
781. 

1.  Lovatt  V.  Hamilton,  5  M.  &  W.  639. 
Such  contracts  import  that  the  ship  and 
goods  aliall  arrive  at  the  usual  port  in  the 
ordinary  course  of  navigation,  and  if  the 
ship  is  wrecked  the  seller  is  not  answerable 
for  non-delivery,  although  the  goods  were 
saved  and  could  have  been  forwarded  to  the 
proper  port  by  other  means.    Idle  i?.  Thorn- 


ton, 3  Campb.  274,  13  Rev.  Rep.  799.  See 
also  Smith  v.  Myers,  L.  R.  7  Q.  B.  139,  41 
L.  J.  Q.  B.  91,  26  L.  T.  Rep.  N.  S.  103,  20 
Wkly.  Rep.  186,  where  the  contract  was  for 
goods  to  arrive  on  a  particular  voyage  of  the 
ship  named,  and  it  was  held  that  arrival  of 
similar  goods  on  another  voyage  was  not 
within  the  contract. 

2.  Buck  i\  Spence,  4  Campb.  329 ;  Graves  V. 
Legg,  2  C.  L.  R.  1266,  9  Exch.  709,  23  L.  J. 
Exch,  228. 

3.  Smith  V.  Pettee,  70  N.  Y.  13,  where  the 
contract  was  for  goods  to  arrive  on  the 
"  Christopher,"  and  the  goods  arrived  on  the 
"St.  Christopher." 

4.  Hay  ward  v.  Scougall,  2  Campb.  56,  11 
Rev.  Rep.  662;  Gorrissen  r.  Perrin,  2  C.  B. 
N.  S.  681,  3  Jur.  N.  S.  867,  27  L.  J.  C.  P. 
29,  5  Wkly.  Rep.  709,  89  E.  C.  L.  681; 
Simond  r.  Braddon,  2  C.  B.  N.  S.  324,  3  Jur. 
N.  S.  719,  26  L.  J.  C.  P.  198,  5  Wklv.  Rep. 
594,  89  E.  C.  L.  324;  Vernede  r.  Weber.  1 
H.  &  N.  311,  25  L.  J.  Exch.  326. 

5.  Fischel  r.  Scott.  15  C.  B.  69.  2  C.  L.  R. 
1774,  80  E.  C.  L.  69;  Gorrissen  r.  Perrin,  2 
C.  B.  N.  S.  681,  3  Jur.  N.  S.  867,  27  L.  J. 
C.  P.  29,  5  Wklv.  Rep.  709.  89  E.  C.  L. 
681. 

6.  Matthews  r.  Hobbv.  48  Barb.  (N.  Y.) 
167;  Russell  r.  Nicoll,  3  Wend.  .:N.  Y.)  112, 
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no  specific  agreement  as  to  quantity.'  So  too  the  goods  arriving  must  generally 
be  of  the  quality  agreed  on/  although  if  there  is  an  express  warranty  the  buyer 
may  accept  the  goods  and  sue  for  the  breach.® 

C.  Acceptance  —  l.  Obligation  to  Accept  and  Remove  Goods  —  a.  In 
General.  While  the  obligation  to  deliver  implies  a  reciprocal  obligation  to 
accept/^  yet  as  delivery  and  acceptance  are  concurrent  conditions  the  duty  to 
accept  does  not  arise  unless  there  is  a  sufficient  delivery/^  or  offer  to  deliver. 
Therefore  the  buyer  is  not  bound  to  accept  unless  the  delivery  is  made  at  the 
proper  place  and  time/*  or  if  the  delivery  is  not  of  the  proper  quantity/^  or  the 
goods  not  of  the  proper  quality/®  or  if  the  goods  are  not  shipped  from  the  place 
designated  in  the  contract.^'  He  is  not  bound  to  accept  without  an  opportunity  to 
inspect  the  goods. On  the  other  hand  if  the  delivery  or  offer  to  deliver  is  good 
the  buyer  is  bound  to  accept/®  and  a  proper  delivery  is  sufficient  to  bind  the 
buyer,  although  he  refuses  to  accept.^®  If  the  contract  is  such  that  the  seller  is 
not  bound  to  send  the  goods  and  he  places  them  at  the  disposal  of  the  buyer, 
affording  him  reasonable  facilities  to  remove  them,^^  the  buyer  is  bound  to  accept 
and  remove  them.^^ 

b.  Time  of  Acceptance  and  Removal.  ■  The  buyer  is  not  bound  to  accept  the 
goods  on  the  day  of  their  arrival  if  that  is  not  the  day  of  delivery .^^  If  no  definite 
time  for  acceptance  is  fixed,  ordinarily  acceptance  may  and  should  be  within 
a  reasonable  time/''  although  it  may  be  the  duty  of  the  buyer  to  accept  the  goods 
at  once  if  time  is  of  the  essence  of  the  contract,^^  or  the  goods  are  in  danger  of  loss.^® 


20  Am.  Dec.  670;  Lovatt  v.  Hamilton,  5 
M.  &  W.  639. 

7.  Covas  r.  Bingham,  2  C.  L.  R.  212,  2 
E.  &  B.  836,  18  Jur.  596,  23  L.  J.  Q.  B.  26, 
75  E.  C.  L.  836. 

8.  Shields  v.  Pettee,  2  Sandf.  (N.  Y.)  262 
[affirmed  in  4  N.  Y.  122] ;  Vernede  v.  Weber, 
1  H.  &  N.  311,  25  L.  J.  Exch.  326.  But  com- 
pare Simond  v.  Braddon,  2  C.  B.  N.  S.  324, 
3  Jur.  N.  S.  719,  26  L.  J.  C.  P.  198,  5  Wkly. 
Rep.  594,  89  E.  C.  L.  324. 

9.  Dike  v.  Reitlinger,  23  Hun  (N.  Y.)  241. 

10.  Georgia. —  Oklahoma  Vinegar  Co.  v. 
Carter,  116  Ga.  140,  42  S.  E.  378,  94  Am.  St. 
Rep.  112,  59  L.  R.  A.  122. 

Maryland. —  Kirwan  &  Riggs  v  Roberts,  99 
Md.  341,  58  Atl.  32. 

Missouri. —  Worth  v.  Herbert,  59  Mo.  App. 
560. 

Neio  York.—  Clark  v.  Dales,  20  Barb.  42. 
Tennessee. —  Hardwiek  i\  American  Can  Co., 
113  Tenn.  657,  88  S.  W.  797. 

11.  See  supra,  V,  B,  2. 

12.  See  supra,  V,  B,  5. 

13.  See  supra,  V,  B,  6. 

14.  See  supra,  V,  B,  7. 

15.  See  supra,  V,  B,  9. 

16.  See  su2)ra,  V,  B,  10. 

17.  Filley  v.  Pope,  115  U.  S.  213,  6  S.  Ct. 
19,  29  L.  ed.  372. 

18.  See  supra,  V,  B,  10,  d,  (ii). 

19.  Georgia. —  Wholesale  Mercantile  Co.  v. 
Jackson,  2  Ga.  App.  776,  50  S.  E.  106. 

Illinois. —  Garden  City  Wire,  etc.,  Co.  V. 
Kause,  67  111.  App.  108." 

Kansas. —  Ferry  Co.  v.  Ballinger,  8  Kan. 
App.  756,  60  Pac.  824. 

Kentucky. —  Walker  v.  Kirwan  90  S.  W. 
244,  28  Ky.  L.  Rep.  738. 

Mary  land. —Kir  wsiYi  v.  Roberts,  99  Md.  341, 
58  Atl.  32. 
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Michigan. —  T.  Wilce  Co.  v.  Kelley  Shingle 
Co.,  130  Mich.  319,  89  N.  W.  957. 

Missouri. — ^Moran  Bolt,  etc.,  Mfg.  Co.  f. 
St.  Louis  Car  Co.,  210  Mo.  715,  109  S.  W. 
47. 

Nebraska. —  Backes  v.  Black,  5  Nebr. 
(Unoff.)  74,  97  N.  W.  321. 

New  York. —  Lehmaier  v.  Standard  Speci- 
alty, etc.,  Co.,  123  N.  Y.  App.  Div.  431,  108 
N.  Y.  Suppl.  402. 

North  Dakota. —  Reeves  v.  Corrigan,  3  N.  D. 
415,  57  N.  W.  80. 

Tennessee. —  Fitzpatrick  v.  Fain,  3  Coldw. 
15. 

United  States. —  Lehman  v.  Salzgeber,  124 
Fed.  479;  Faddis  v.  Mason,  122  Fed.  410,  59 
C.  C.  A.  27;  Edward  Hines  Lumber  Co.  v. 
Alley,  73  Fed.  603,  19  C.  C.  A.  599. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  445. 

20.  Richey  v.  Shinkle,  36  Kan.  516,  13  Pac. 
795;  Monarch  V.  Matthews,  9  S.  W.  500,  10 
Ky.  L.  Rep.  482;  Rodman  v.  Guilford,  112 
Mass.  405;  Nichols  v.  Morse,  100  Mass.  523; 
Barton  v.  McKelwav,  22  N.  J.  L.  165. 

21.  See  supra,  V^B,  8,  f. 

22.  Chamberlain  v.  Farr,  23  Vt.  265;  Car- 
penter V.  Dole,  13  Vt.  578. 

23.  Cumberland  Nursery  Co.  v  Sudberry, 
(Tex.  Civ.  App.  1899)  54  S.  W.  27;  Hill  v. 
Chipman,  59  Wis.  211,  18  N.  W.  160. 

24.  McFadden  v.  Henderson,  128  Ala.  221, 
29  So.  640;  Sanborn  v.  Benedict,  78  HI.  309; 
Cragin  t\  O'Connell,  50  N.  Y.  App.  Div.  339, 
63  N.  Y.  Suppl.  1071  [affirmed  in  169  N.  Y. 
573,  61  N.  E.  1128];  Dunn  v.  Mayo  Mills, 
134  Fed.  804,  67  C.  C.  A.  450. 

25.  Henderson  V.  McFadden,  112  Fed.  389, 

50  C.  C.  A.  304. 

26.  Morrell  v.  Koerner-Parker  Lumber  Co., 

51  Mo.  App.  592,  goods  which  would  be  ex- 
posed to  pillage. 
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If  the  time  of  delivery  is  limited  to  a  certain  period,  within  which  delivery  is  to 
be  made  at  the  buyer's  option,  he  is  at  least  obliged  to  accept  the  goods  at  the 
end  of  the  period.^^  If  the  goods  are  to  be  removed  by  the  buyer,  and  no  time 
is  fixed,  he  may  and  must  remove  them  within  a  reasonable  time.^^  Failure  to 
accept  and  remove  within  the  time  specified  is  waived  by  subsequent  deliveries.^® 
e.  Refusal  or  Failure  to  Accept  or  Remove.  Where  delivery  is  made  of  goods 
under  a  valid  contract  and  conforming  to  the  contract,  at  the  place  and  in  the  man- 
ner agreed  on,  the  buyer's  failure  or  refusal  to  accept  does  not  relieve  him  from 
liability  for  the  price.^^  The  seller  may  on  the  buyer's  refusal  to  accept  resell  the 
goods  and  recover  the  difference  in  price.^^  Mere  delay  in  removing  the  goods 
does  not  forfeit  the  buyer's  right  to  the  property,^^  but  merely  renders  him  liable 
for  damages  which  the  seller  sustains  thereby,^^  expense  of  storage,^*  and 
demurrage.^^ 

d.  Excuses  For  Failure  to  Accept  or  Remove.  The  failure  of  the  buyer  to 
accept  and  remove  the  goods  is  excused  when  the  seller  in  making  delivery  has 
failed  to  comply  with  the  conditions  of  the  contract,*^®  unless  they  are  of  an  immate- 
rial character,'"  such  as  drawing  on  the  buyer  for  the  price  before  delivery,^^  and 
this  is  especially  true  when  the  mistake  is  corrected  as  soon  as  called  to  the  seller's 
attention.^®  If,  however,  the  seller  persists  in  his  claim  to  impose  other  condi- 
tions than  those  named  in  the  contract  the  buyer  will  be  absolved  from  his  obli- 
gation.^^  The  buyer  is  of  course  not  excused  from  acceptance  because  circum- 


27.  Richey  r.  Shinkle,  36  Kan  516,  13  Pac. 
795;  Nichols  v.  Bishop,  136  Mass.  349. 

28.  Alabama. —  Heflin  v.  Bingham,  56  Ala. 
566,  28  Am.  Rep.  776. 

Florida.— Whiting  v.  Gray,  27  Fla.  482,  8 
So.  726,  11  L.  R.  A.  526. 

Illinois. —  Wichert  v.  Stafford,  25  111.  App. 
218. 

Michigan. —  Bolton  v.  Riddle,  35  Mich.  13. 
Neio  Hampshire. —  Howe  v.  Batchelder,  49 
N.  H.  204. 

New  York. —  Warren  v.  Leland,  2  Barb. 
613. 

Vermont.—  Danforth  v.  Walker,  40  Vt.  257. 
See  43  Cent.  Dig.  tit.  "Sales,"  §  447. 

29.  Gray  v.  Delaware,  etc.,  R.  Co.,  48  N.  Y. 
Super.  Ct.  121. 

30.  Connecticut. — Fish  v.  Spicer,  (1905)  60 
Atl.  696. 

Massachusetts. —  Nichols  v,  Morse,  100 
Mass.  523. 

NeiD  York. —  Pacific  Iron  Works  v.  Long 
Island  R.  Co.,  62  N.  Y.  272. 

Oregon. —  Brigham  v.  Hebbard,  28  Oreg. 
386,  43  Pac.  383;  Schneider  v.  Oregon  Pac. 
R.  Co.,  20  Oreg.  172,  25  Pac.  391. 

Vermont. —  Chamberlain  v.  Farr,  23  Vt. 
265. 

31.  McCord  f.  Laidley,  87  Ga.  221,  13  S.  E. 
509;  Johnson  v.  Listnian  Mill  Co.,  79  111. 
App.  435. 

32.  Halstead  v.  Jessup,  150  Ind.  85,  49 
N.  E.  821;  Davis  v.  Emery,  61  Me.  140,  14 
Am.  Rep.  553;  Bowser  v.  *Birdsell,  49  Mich. 
5,  12  N.  W.  888;  Briggs  v.  Ottman,  15  Daly 
(N.  Y.)  46,  3  N.  Y.  Suppl.  49.  But  see 
Ogden  V.  Lucas,  48  111.  492. 

Stipulation  as  to  removal.— If  there  is  a 
stipulation  as  to  what  will  excuse  a  failure 
to  remove,  a  failure  from  other  causes  not 
stipulated  is  a  breach  of  contract  terminat- 
mg  the  buyer's  right  to  enforce  it.  Adams 
V.  Ames,  19  Wash.  425,  53  Pac.  546. 
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33.  Halstead  v.  Jessup,  150  Ind.  85,  49 
N.  E.  821;  Davis  v.  Emery,  61  Me.  140,  14 
Am.  Rep.  553 ;  Dibblee  V.  Corbett,  9  Abb.  Pr. 
(N.  Y.)  200. 

34.  Lehman  v.  Skelton,  46  Ala.  310;  Ducey 
Lumber  Co.  v.  Lane,  58  Mich.  520,  25  N.  W. 
568;  Dayton  v.  Rowland,  1  Daly  (N.  Y.) 
446. 

35.  Blanchard  v.  Pacific  Rolling-Mill  Co., 
(Cal.  1894)  36  Pac.  584. 

Goods  arriving  in  bond. —  Where  goods  ar- 
riving in  bond  are  purchased,  the  buyer  may 
refuse  to  receive  them  until  the  proper  papers 
are  obtained  from  the  custom-house  without 
incurring  any  liability  for  demurrage,  al- 
though the  removal  of  the  goods  might  have 
been  sooner  effected  by  the  illegal  consent  of 
a  subordinate  government  officer.  Gillespie  v. 
Durand,  3  E.  D.  Smith  (N  Y.)  531. 

36.  Withers  v.  Moore.  140  Cal.  591,  74 
Pac.  159,  (1903)  71  Pac.  697;  Munsey  v. 
Butterfield,  133  Mass.  492;  Steinhardt  i\ 
Bingham,  182  N.  Y.  326,  75  N.  E.  403  [aijirm- 
ing  90  N.  Y.  App.  Div.  149,  85  N.  Y.  Suppl. 
1044L 

37.  Baird  v.  Pratt,  6  Indian  Terr.  38,  89 
S.  W.  648;  Stresovich  r.  Resting.  63  Mo. 
App.  57;  Worth  v.  Herbert,  59  Mo.  App. 
560. 

38.  McCord  v.  Laidley,  87  Ga.  221,  13  S.  E. 
509.  And  see  Plumb  v.  Bridge,  128  N.  Y. 
App.  Div.  651,  113  N.  Y.  Suppl.  92,  holding 
that  the  fact  that  a  seller  of  goods  to  be 
shipped  to  the  place  of  delivery  shipped  the 
same  in  his  own  name,  and  drew,  in  the 
ordinarj^  course  of  business,  a  draft  on  the 
buyer,  with  the  bill  of  lading  attached,  did 
not  justify  the  buyer  in  refusing  acceptance 
of  the  goods. 

39.  Baird  r.  Pratt,  6  Indian  Terr.  38,  89 
S.  W.  648;  Jesse  French  Piano,  etc.,  Co.  l". 
Wallace,  84  Mo.  App.  378. 

40.  Kaufman  f.  Austin,  57  Ga.  87. 
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stances  arise  which  render  the  goods  unavailable  for  the  use  contemplated  at 
the  time  of  the  sale/^  or  because  their  use  would  no  longer  be  profit  able. 

2.  Acts  Constituting  Acceptance  —  a.  In  General.  Acceptance  may  precede 
as  well  as  follow  delivery,^^  and  in  such  case  may  be  by  express  words.**  Accept- 
ance of  goods  in  performance  of  the  contract  of  sale  both  comprehends  physical 
receipt  and  mental  assent.*^  To  constitute  an  acceptance  of  goods  something 
more  than  words  is  necessary.*®  And  the  mere  receipt  of  goods  is  insufficient 
to  show  an  acceptance/^  especially  where  the  buyer  has  the  right  of  inspection;  *^ 
but  there  must  be  some  act  on  the  part  of  the  buyer  indicating  an  intent  to  receive 
the  goods  in  performance  of  the  contract  and  to  retain  and  exercise  dominion 
over  them.*^  The  acceptance  may  be  by  a  third  person  acting  as  the  buyer's 
agent,^^  or  by  one  who  has  repurchased  from  the  buyer.^^ 

b.  Acts  of  Ownership  —  (i)  In  General.  An  acceptance  may  be  indicated 
by  the  exercise  of  acts  of  ownership,^^  as  by  branding  cattle,^^  mortgaging  the 
property/*  requesting  the  seller  to  retain  possession  for  the  buyer/^  or  taking 
an  inventory  and  acceptance  of  keys  to  a  building  where  the  property  is  stored.^^ 
But  where  the  purchaser  orders  goods  of  a  certain  class,  and  the  seller  ships  a 
part  of  the  goods .  ordered  and  also  other  goods  not  ordered,  the  purchaser  may 
pay  for  the  goods  ordered  without  making  himself  liable  for  the  price  of  the  other 


41.  Gray*;.  Long,  (Cal.  1894)  37  Pac.  380. 

42.  Moses  v.  Allen,  91  Md.  42,  46  Atl.  323. 
See  also  Penn  v.  Smith,  104  Ala  445,  18  So. 
38 

43.  Cross  f.  O'Donnell,  44  N.  Y.  661,  4 
Am.  Rep.  721;  Bazzoni  v.  Woodward,  57  Hun 
(N.  Y.)  590,  10  N.  Y.  Suppl.  644;  Stockton 
V.  Rogers,  15  Misc.  (N.  Y.)  468,  37  N.  Y. 
Suppl.  213  [affirmed  in  17  Misc.  138,  39 
N.  Y.  Suppl.  400]. 

44.  Bazzoni  v.  Woodward,  57  Hun  (N.  Y.) 
590,  10  N.  Y.  Suppl.  644. 

45.  Schmidt  v.  Thomas,  75  Wis.  529,  44 
N.  W.  771;  In  re  George  M.  Hill  Co.,  123 
Fed.  866,  59  C.  C.  A.  354. 

46.  Edwards  v.  Grand  Trunk  R.  Co.,  54 
Me.  105 ;  Caulkins  v.  Hellman,  47  N.  Y.  449, 
7  Am.  Rep.  461 ;  Shindler  v.  Houston,  1  N.  Y. 
261,  49  Am.  Dec.  316;  Kellogg  v.  Wither- 
head,  6  Thomps.  &  C.  (N.  Y.)  525:  Duplex 
Safety  Boiler  Co.  v.  McGinness,  64  How.  Pr. 
(N.  Y.)  99. 

47.  Delaioare. —  Grier  v.  Simpson,  8  Houst. 
7,  31  Atl.  587. 

Kentucky. —  White,  etc.,  Hat  Co.  v.  Carson, 
77  S.  W.  366,  25  Ky.  L.  Rep.  1230. 

Massachusetts. —  Gowing  v.  Knowles,  118 
Mass.  232. 

Missouri. —  Calhoun  v.  Paule,  26  Mo.  App. 
274. 

New  York. —  Dowdle  v.  Bayer,  9  N.  Y.  App. 
Div.  308,  41  N.  Y.  Suppl.  184;  Fitzsimmons 
V.  Woodruff,  1  Thomps.  &  C.  3. 

United  States. —  In  re  George  M.  Hill  Co., 
123  Fed.  866,  59  C.  C.  A.  354. 

But  see  Butler  v.  Lawshe,  74  Ga.  352. 

Joint  purchasers. —  An  acknowledgment  of 
the  receipt  of  goods,  by  one  of  two  joint  pur- 
chasers, is  not  binding  upon  the  other,  who 
is  the  only  defendant  to  an  action  for  the 
price,  and,  although  indorsed  upon  the  con- 
tract for  the  goods,  is  not  admissible  in  such 
action.  Wing  v.  Evans,  73  Iowa  409,  35 
N.  W.  495. 

Promise  of  seller  to  correct  defects. —  A  re- 
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ceipt  of  articles  on  the  promise  of  the  seller 
to  correct  defects  complained  of  is  not  an 
acceptance  if  such  defects  are  not  corrected. 
Belt  V.  Stetson,  26  Minn.  411,  4  N.  W.  779. 

48.  Knoblauch  v.  Kronschnabel,  18  Minn. 
300;  Pierson  v.  Crooks,  115  N.  Y.  539,  22 
N.  E.  349,  12  Am.  St.  Rep.  831. 

49.  Edwards  v.  Grand  Trunk  R.  Co.,  54 
Me.  105;  Herbert  v.  Winters,  15  Mont.  552, 
39  Pac.  906;  Schmidt  V.  Thomas,  75  Wis. 
529,  44  N.  W.  771. 

Refusal  withdrawn. —  Where,  after  a  buyer 
returned  goods  sold  as  unsatisfactory,  and 
notified  the  seller  that*the  goods  were  refused 
and  were  at  the  seller's  risk,  the  buyer  again 
ordered  the  railroad  company  holding  the 
goods  to  return  them  to  it,  such  direction 
constituted  an  acceptance  of  the  goods. 
Kupfer  V.  Michigan  Clothing  Co..  141  Mich. 
325,  104  N.  W.  582. 

50.  Goldstein  v.  Hochberg,  86  N.  Y.  Suppl. 
11. 

Carrier  as  agent. —  The  employment  of  an 
express  company  by  a  buyer  to  forward  goods 
purchased,  but  not  accepted,  does  not  consti- 
tute the  carrier  the  buyer's  agent  to  accept. 
Salomon  v.  King,  63  N.  J.  L.  39,  42  Atl.  745. 

51.  Bay  lis  v.  Weibezahl,  42  Misc.  (N.  Y.) 
178,  85  N.  Y.  Suppl.  355. 

52.  Georgia. —  Georgia  Refining  Co.  v.  Au- 
gusta Oil  Co.,  74  Ga.  497. 

Iowa. —  Rock  Island  Plow  Co.  v.  Meredith, 
107  Iowa  498,  78  N.  W.  233. 

Neio  YorA:.— Pease  v.  Copp,  67  Barb.  132. 

South  Dakota. —  Stewart  V.  Gilruth,  8 
S.  D.  181,  65  N.  W.  1065. 

Washington. —  Moore  V.  Perrott,  2  Wash. 
1,  25  Pac.  906. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  451. 

53.  Walden  v.  Murdock,  23  Cal.  540,  83 
Am.  Dec.  135. 

54.  Leggett,  etc.,  Tobacco  Co.  v.  Collier,  89 
Iowa  144;  56  N.  W.  417. 

55.  Armstrong  v.  Turner,  49  Md.  589. 

56.  Gray  v.  Davis,  10  K.  Y.  285. 
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goods,  and  where  he  returns  such  other  goods  within  a  reasonable  time,  he  is 
not  hable  therefor.^^ 

(ii)  Retention  and  Use.  Generally  acceptance  will  be  imphed  if  the  buyer 
retains  and  uses  the  goods  as  his  own,^^  and  the  mere  fact  that  he  complained  of 
defects  in  the  goods  will  not  affect  this  result.^^  The  effect  of  the  use  of  the  article 
may,  however,  be  modified  by  the  circumstances  surrounding  such  use,®^  as  where 
the  use  is  for  the  purpose  of  trial,  especially  when  the  seller  represents  that  the 
machine  on  trial  can  and  will  be  made  to  work  properly.  But  it  will  be  regarded 
as  an  acceptance  if  the  buyer  uses  more  of  the  article  than  is  fairly  and  reason- 
ably necessary  in  making  the  test,®^  or  prolongs  the  trial  beyond  a  reasonable 
period.®^ 

(ill)  Dealing  in  the  Goods.    An  acceptance  will  also  be  implied  if  the 


57.  Goldstandt-Powell  Hat  Co.  v.  Coff,  19 
Okla.  243,  91  Pac.  862. 

58.  Illinois. —  Borden,  etc.,  Co.  f  .  Eraser, 
118  111.  App.  655;  Smith  v.  Ainsworth,  64 
111.  App.  157;  De  Kalb  Implement  Works  v. 
White,  59  111.  App.  171;  McBride  v.  McClure, 
49  111.  App.  612. 

Kansas. —  Tufts  V.  Mabie,  7  Kan.  App. 
129,  53  Pac.  84. 

Kentucky. —  Noel  v.  Kauffman  Buggy  Co., 
106  S.  W.  237,  32  Ky.  L.  Rep.  576;  McCor- 
mick  Harvesting  Mach.  Co.  r.  Dodkins,  73 
S.  W.  1129,  24  Ky.  L.  Rep.  2306. 

Mississippi. —  Stillwell,  etc.,  Co.  v.  Biloxi 
Canning  Co.,  78  Miss.  779,  29  So.  513. 

New  Jersey. —  Woolward  v.  Emmons,  61 
N.  J.  L.  281,  39  Atl.  703. 

New  York. —  Chambers  v.  Lancaster,  160 
N.  Y.  342,  54  N.  E.  707  [affirming  3  N.  Y. 
App.  Div.  215,  38  N.  Y.  Suppl.  253] ;  Brown 
V.  Foster,  108  N.  Y.  387,  15  N.  E.  608;  El- 
lison V.  Creed,  34  N.  Y.  App.  Div.  15,  53 
N.  Y.  Suppl.  1054 ;  Empire  Mfg.  Co.  v.  Moers, 
27  N.  Y.  App.  Div.  464,  50  N.  Y.  Suppl. 
691;  Wiles  v.  Provost,  6  N.  Y.  App.  Div.  1, 
39  N.  Y.  Suppl.  461;  Normington  v.  Cook, 

2  Thomps.  &  C.  423  [affirmed  in  59  N.  Y. 
655] ;  Schuchman  v.  Winterbottom,  58  N.  Y. 
Super.  Ct.  105,  9  N.  Y.  Suppl.  733  [affirmed 
in  130  N.  Y.  699,  30  N.  E.  63];  Merriam 
Paper  Co.  V.  New  York  Market  Gardeners' 
Assoc.,  58  Misc.  236,  108  N.  Y.  Suppl.  1038; 
Turl  V.  Knable,  26  Misc.  770,  56  N.  Y.  Suppl. 
1017;  Logan  v.  Berkshire  Apartment  Houfse, 

3  Misc.  296,  22  N.  Y.  Suppl.  776  [affirming  1 
Misc.  18,  20  N.  Y.  Suppl.  369].  But  see 
Ballenbacher  v.  Finney,  12  N.  Y  St.  568. 

North  Carolina. —  Huyett,  etc.,  Mfg.  Co.  V. 
Gray,  124  N.  C.  322,  32  S.  E.  718. 

Vermont. —  Dennis  v.  Stoughton,  55  Vt. 
371. 

Wisconsin. —  Cream  City  Glass  Co.  v. 
Friedlander,  84  Wis.  53,  54  N.  W.  28,  36 
Am.  St.  Rep.  895,  21  L.  R.  A.  135;  Walter  A. 
Wood  Mowing,  etc.,  Mach.  Co.  v.  Calvert,  89 
Wis.  640,  62  N.  W.  532. 

United  States. —  Hercules  Iron  Works  v. 
Dodsworth,  57  Fed.  556. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  454. 

What  constitutes  use. —  In  an  action  for 
the  price  of  mirrors  where  defendant's  testi- 
mony showed  that  the  mirrors  were  put  up 
against  her  orders,  while  she  was  attending 
to  a  customer;   that  they  were  so  placed 


that  when  any  one  passed  by  them  in  the 
room  they  could  not  help  looking  in  them, 
and  that  was  the  only  way  in  which  they 
were  used,  it  was  error  to  charge  that  if  the 
mirrors  were  made  use  of  for  any  length 
of  time,  no  matter  how  short  a  time  it  may 
have  been,  there  was  an  acceptance  "  on  the 
part  of  defendant.  Hudson  v.  Roos,  76  Mich. 
173,  42  N.  W.  1099. 

Loan  to  third  person. —  One  to  whom  a  corn 
harvester  was  delivered  on  a  contract  that 
if  it  worked  well  he  should  keep  it,  and  pay 
for  it,  accepts  it  by  loaning  it  to  another 
for  use,  and  such  other  person  using  it,  with- 
out the  knowledge  or  consent  of  the  seller. 
Hensen  v.  Beebe,  111  Iowa  534,  82  N.  W. 
942. 

A  single  act  of  use  is  not  such  an  act  of 
ownership  as  will  indicate  acceptance,  if  the 
use  does  not  affect  the  condition  or  value  of 
the  property.  Schwartz  v.  Holy  Cross 
Church,  60  Minn.  183,  62  N.  W.  266. 

59.  De  Kalb  Implement  Works  v.  White, 
59  111.  App.  171;  Empire  Mfg.  Co.  v.  Moers, 
27  N.  Y.  App.  Div.  464,  50  N.  Y.  Suppl. 
691;  Wiles  v.  Provost,  6  N.  Y.  App.  Div.  1, 
39  N.  Y.  Suppl.  461;  Cream  City  Glass  Co. 
V.  Friedlander,  84  Wis.  53,  54  N.  W.  28,  36 
Am.  St.  Rep.  895,  21  L.  R.  A.  135;  Hercules 
Iron  Works  v.  Dodsworth,  57  Fed.  556.  And 
see  Noel  v.  Kauffman  Buggy  Co.,  106  S.  W. 
237,  32  Ky.  L.  Rep.  576,  holding  that  where 
vehicles  shipped  defendants  by  plaintiff 
were  not  as  ordered,  the  fact  that  plaintiff's 
agent  gave  defendants  permission  to  use  the 
vehicles  temporarily  until  they  could  be  re- 
placed by  others  of  the  desired  kind  did  not 
authorize  defendants  to  use  the  vehicles  until 
they  were  practically  worthless,  and  then  de- 
cline to  pay  for  them. 

60.  Inman  Mfg.  Co.  r.  American  Cereal  Co., 
124  Iowa  737,  100  N.  W.  860. 

61.  Creamery  Package  Mfg.  Co.  r.  Benton 
County  Creamery  Co!,  120  Iowa  584.  95 
N.  W.  188. 

62.  Crabtree  r.  Potts.  108  111.  App.  627; 
Kernan  v.  Crook,  100  Md.  210,  59  Atl.  753; 
Phelps  r.  Whitaker,  37  Mich.  72. 

63.  Zipp  Mfg.  Co.  r.  Pastorino,  (Wis.  1904) 
97  N.  W.  904.  And  see  Cream  Citv  Glass 
Co.  V.  Friedlander,  84  Wis.  53.  54  N."  W.  28, 
36  Am.  St.  Rep.  895,  21  L.  R.  A.  135. 

64.  Springfield  Engine  Stop  Co.  r.  Sharp, 
184  Mass.  266,  68  N.  E.  224. 
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buyer  retains  the  goods  and  resells  them  or  a  portion  of  them/^  but  a  mere  offer 
to  sell  before  inspection,  on  delivery  by  the  carrier,  does  not  amount  to  an  accept- 
ance,®^ and  the  fact  that  an  employee  of  the  buyer  unauthorizedly  sold  a  small 
portion  of  the  goods  does  not  amount  to  an  acceptance,  where  the  buyer  repudiated 
the  sale  upon  learning  of  it,  and  directed  the  employee  to  replace  the  portion  sold.®' 

c.  Failure  to  Reject  or  Return  Goods.  An  acceptance  of  the  goods  will  be 
implied  if  the  buyer  fails  within  a  reasonable  time  to  reject  them,®^  or  to  return 
them  to  the  seller.®*  If,  however,  the  seller,  after  notice  that  the  goods  are  unsat- 
isfactory, asks  an  opportunity  to  remedy  the  defect,  and  there  is  nothing  to  show 
that  either  party  considered  the  time  for  acceptance  as  running,  no  acceptance 
will  be  implied  on  the  part  of  the  purchaser  at  the  end  of  the  time  for  acceptance 
limited  in  the  contract.'^ 

3.  Effect  of  Acceptance.    The  acceptance  may  be  conditional,'^  in  which  case 


65.  Illinois.— H^Uordi  v.  Albro,  60  111.  App. 
359. 

Indiana. —  Pottlitzer  v.  Wesson,  8  Ind. 
App.  472,  35  N.  E.  1030. 

loica. —  Rock  Island  Plow  Co.  v.  Meredith, 
107  Iowa  498,  78  N.  W.  233. 

Kentucky. —  Duckwall  v.  Brooke,  65  S.  W. 
357,  23  Ky.  L.  Rep.  1459. 

Maine. —  Walcott  v.  Richman,  94  Me.  364, 
47  Atl.  901. 

Michigan. —  George  D.  Sisson  Lumber,  etc., 
Co.  v.  Haak,  139  Midi.  383,  102  N.  W.  946; 
Sullivan  v.  Sullivan,  70  Mich.  583,  38  N.  W. 
472. 

Netv  York. —  Kienle  v.  Klingman,  24  Misc. 
708,  53  N.  Y.  Suppl.  788 ;  Levison  v.  Seybold 
Mach.  Co.,  22  Misc.  327,  49  N.  Y.  Suppl. 
148;  Carr  v.  Sullivan,  68  Hun  246,  22  N.  Y. 
Suppl.  972;  Babcock  v.  Hutchinson,  4  Lans. 
276. 

Oregon. — Lenz  V.  Blake-McFall  Co.,  44 
Oreg.  569,  76  Pac.  356. 

Vermont.—  Brown  v.  Nelson,  66  Vt.  660,  30 
Atl.  94. 

Wisconsin. —  White  V.  Hanchett,  21  Wis. 
415. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  454. 

And  see  Liquid  Carbonic,  etc.,  Mfg.  Co. 
V.  Paulk,  3  Ga.  App.  372,  59  S.  E. 
1125. 

Advertising  goods  for  sale. —  A  catalogue 
issued  by  defendant  to  the  trade,  listing  cer- 
tain goods  previously  delivered  by  plaintiff,  is 
admissible  to  show  acceptance  of  the  goods. 
Kraus  v.  J.  H.  Mohlman  Co.,  18  Misc.  (N.  Y.) 
430,  42  N.  Y.  Suppl.  23. 

66.  Eaton  v.  Blackburn,  52  Oreg.  300,  96 
Pac.  870,  97  Pac.  539. 

67.  Eaton  v.  Blackburn,  52  Oreg.  300,  96 
Pac.  870,  97  Pac.  539. 

68.  Connecticut. —  Downs  v.  Marsh,  29 
Conn.  409. 

Illinois.— 'Ellis  V.  Roche,  73  111.  280. 

'New  Hampshire. —  Small  v.  Stevens,  65 
N.  H.  209,  18  Atl.  196. 

Pennsylvania. —  Baltimore  Brick  Co.  V. 
Coyle,  18  Pa.  Super.  Ct.  186. 

Wisconsin. —  Barton  v.  Kane,  18  Wis.  262. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  453. 

And  see  Noel  v.  Kauffman  Buggy  Co.,  106 
S.  W.  237,  32  Ky.  L.  Rep.  576. 

Counter  proposal. —  Where  a  buyer,  who 
notifies  the  seller  that  he  will  return  the 
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goods  because  not  delivered  in  time,  fails  to 
reply  to  a  letter  from  the  seller  offering  to 
give  an  extra  credit  if  he  will  keep  them,  and 
he  does  not  reship  them,  his  assent  to  the 
seller's  proposition  will  be  presumed.  Ford 
V.  Friedman,  40  W.  Va.  177,  20  S.  E.  930. 

69.  Connecticut. —  C.  &  C,  Electric  Motor 
Co.  V.  Frisbie,  66  Conn.  67,  33  Atl.  604; 
Treadwell  v.  Reynolds,  39  Conn.  31. 

Illinois. —  Mayes  v.  Rogers,  47  111.  App. 
372. 

loica. —  Frey-Sheckler  Co.  v.  Iowa  Brick 
Go.,  104  Iowa  494,  73  N.  W.  1051. 

Massachusetts. — Wheeler  v.  Klaholt,  178 
Mass.  141,  59  N.  E.  756;  Hoobs  v.  Massasoit 
Whip  Co.,  158  Mass.  194,  33  N.  E.  495; 
Hedden  i\  Roberts,  134  Mass.  38,  45  Am.  Rep. 
276. 

Minnesota. —  Haase  v.  Nonnemacher,  21 
Minn.  486. 

Missouri. —  Gaff  v.  Homeyer,  59  Mo.  345. 

New  York. —  Smith  v.  Coe,  55  N.  Y.  App. 
Div.  585,  67  N.  Y.  Suppl.  350  [affirmed  in 
170  N.  Y.  162,  63  N.  E.  57],  68  N.  Y.  Suppl. 
274,  57  N.  Y,  App.  Div.  631;  Birch  v.  Kav- 
anaugh  Knitting  Co.,  34  N.  Y.  App.  Div.  614. 
54  N.  Y.  Suppl.  449  [affirmed  in  165  N.  Y. 
617,  59  N.  E.  11191;  Olen  p.  Whitaker,  51 
Barb.  451;  Fisher  v.  Merwin,  1  Daly  234; 
MacEvoy  v.  Aronson,  46  Misc.  622,  92  N.  Y. 
Suppl.  724 ;  Hospital  Supply  Co.  v.  O'Neill,  10 
Misc.  655,  31  N.  Y.  Suppl.  792  [affirmed  in 
155  N.  Y.  634,  49  N.  E.  1098] ;  Greenthal  v. 
Schneider,  52  How.  Pr.  133. 

Oregon. —  Johnson  v.  Hibbard,  29  Oreg.  184, 
44  Pac.  287,  54  Am.  St.  Rep.  787. 

Pennsylvania. —  Dailey  v.  Green,  15  Pa.  St. 
118. 

'Wisconsin. —  Barton  V.  Kane,  17  Wis.  37, 
84  Am.  Dec.  728. 

United  States. — Foss-Schneider  Brewing  Co. 
t\  Bullock,  59  Fed.  83,  8  C.  C.  A.  14. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §§  452,  453. 

Order  for  goods. —  Failure  to  return  an  or- 
der for  goods  was  held  to  show  an  acceptance 
of  the  geods  in  Drucklieb  v.  Universal  To- 
bacco Co.,  106  N.  Y.  App.  Div.  470,  94  N.  Y. 
Suppl.  777;  Salmon  v.  Brandmeier,  104  N.  Y, 
App.  Div.  66,  93  N.  Y.  Suppl.  271. 

70.  Leffel  v.  Piatt,  126  Mich.  44.?,  86  N.  W. 
65. 

71.  Parr  i\  Northern  Electrical  Mfg.  Co., 
117  Wis.  278,  93  N.  W.  1099. 
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it  will  not  constitute  a  binding  acceptance  unless  the  condition  is  complied  with/^ 
but  if  absolute  it  cannot  be  withdrawn.''^  It  relates  back  to  the  time  of  the 
sale  and  binds  the  buyer  for  the  price. Where  a  large  part  of  the  goods  have 
been  accepted,  the  buyer  cannot  refuse  to  carry  out  the  contract  as  to  the  balance 
on  the  ground  of  uncertainty  in  the  contract  as  to  the  quality  of  the  goods  sold, 
the  presumption  being  that  the  remainder  was  to  be  of  the  same  quality  as  that 
accepted,  and  customary  for  the  purposes  needed. 

4.  Evidence.  Delivery  of  goods  at  the  agreed  place  raises  a  presumption  of 
acceptance,"  especially  where  it  appears  that  nothing  remained  for  the  seller 
to  do,'*  or  that  any  objection  was  made  by  the  buyer. Use  creates  a  presump- 
tion of  acceptance  which,  however,  may  be  rebutted,  the  burden  being  on  the 
buyer  to  show  non-acceptance.*^  For  the  purpose  of  showing  whether  there  has 
been  an  acceptance  of  the  goods  testimony  as  to  declarations  of  the  buyer  is 
admissible,*^  but  not  declarations  made  prior  to  delivery.*^  Testimony  as  to  acts 
of  ownership  exercised  after  suit  was  begun  is  inadmissible  as  there  must  have 
been  acceptance  prior  to  suit  to  justify  a  recovery,*^  and  even  when  acts  of  owner- 
ship are  shown,  testimony  in  explanation  thereof  is  proper.**  Testimony  as  to 
payment  of  the  price  is  admissible  as  tending  to  show  acceptance.*^  Evidence 
is  admissible  tending  to  show  a  rejection  and  return  of  the  goods,*®  or  an  offer 
to  return,*'  but  it  may  also  be  shown  that  the  rejection  was  not  in  good  faith. *^ 


73.  Parr  v.  Northern  Electrical  Mfg.  Co., 
117  Wis.  278,  93  N.  W.  1099. 

73.  Gray  v.  Long,  (Cal.  1894)  37  Pac. 
380;  Smith  V.  Ainsworth,  64  111.  App.  157; 
Kernan  v.  Crook,  100  Md.  210,  59  Atl.  753. 

74.  Austin  v.  Dawson,  75  N.  C.  523. 

75.  Georgia. —  Strickland  v.  Parlin,  etc., 
Co.,  118  Ga.  213,  44  S.  E.  997. 

/07^-a.— Schopp  V.  Taft,  106  Iowa  612, 
76  N.  W.  843;  Frey-Slieckler  Co.  v.  Iowa 
Brick  Co.,  104  Iowa  494,  73  N.  W.  1051. 

Kentucky. —  Noel  v.  Kauffman  Buggy  Co., 
106  S.  W.  237,  32  Ky.  L.  Rep  576;  Stein 
Brewing  Co.  v.  Eberhard,  62  S.  W.  881,  23 
Ky.  L.  Rep.  325. 

Maine. —  Pearce  v.  Norton,  10  Me.  252. 

Michiqan. —  Root,  etc.,  Co.  v.  Walton  Salt 
Assoc.,  140  Mich.  441,  103  N.  W.  844. 

'New  York. —  Manda  v.  Etienne,  93  N.  Y. 
App.  Div.  609,  87  N.  Y.  Suppl.  588 ;  Consequa 
V.  Fanning,  3  Johns.  Ch.  587. 

"North  Carolina. — ^Dodson  v,  Moore,  64  N.  C. 
512. 

Vermont. —  Harrington  v.  Lee,  33  Vt.  249; 
Blish  V.  Granger,  6  Vt.  340. 

Acceptance  of  property  as  that  of  third 
person. —  That  one  who  knowingly  received 
and  used  the  property  of  the  vendor,  deliv- 
ered under  an  agreement  of  sale,  has  notified 
the  vendor  when  he  received  it,  that  he  re- 
fused to  accept  it,  as  his  property,  but  ac- 
cepted it  as  that  of  a  third  person,  and  that 
he  has  paid  such  third  person  for  it,  does  not 
relieve  him  from  liability  to  the  vendor  for 
the  purchase-price.  Central  Coal,  etc.,  Co.  v. 
Good,  120  Fed.  793,  57  C.  C.  A.  161. 

76.  Blue  Grass  Traction  Co.  r.  Hedges,  104 
S.  W.  370,  31  Ky.  L.  Rep.  1005. 

77.  White  v.  Harvey,  85  Me.  212,  27  Atl. 
106. 

Goods  on  shipboard. —  The  vendee's  knowl- 
edge that  the  goods  are  on  shipboard  creates 
no  presumption  of  constructive  acceptance. 
Stevens  r.  Stewart,  3  Cal.  140. 


78.  Nichols  v.  Morse,  100  Mass.  523. 

79.  U.  S.  Reflector  Co.  v.  Rushton,  7  Daly 
(N.  Y.)  410. 

80.  Goodwin  Mfg.  Co.  v.  Arthur  Fritsch 
Foundry,  etc.,  Co.,  115  Mo.  App.  382,  89 
S.  W.  911. 

Insufficient  delivery. —  It  will  not  be  pre- 
sumed as  a  matter  of  law  that  fixtures  pur- 
chased for  a  store  have  been  accepted  by  the 
purchaser,  if  it  appears  from  an  affidavit  of 
defense  that  the  fixtures  delivered  differed, 
not  only  in  quality  and  value,  but  in  kind, 
from  those  contracted  for,  and  that  there  was 
a  contemporaneous  refusal  to  accept  them, 
followed  by  express  notice,  repeated  from 
time  to  time,  to  reconstruct  them  so  as  to 
make  them  conform  to  the  contract,  or  re- 
move them.  Loeper  v.  Haas,  24  Pa.  Super. 
Ct.  184. 

81.  Fletcher  v.  Cole,  23  Vt.  114 

82.  Pierson  v.  Spaulding,  67  Mich.  640,  35 
N.  W.  699. 

83.  Black  v.  Delbridge,  etc.,  Co.,  90  Mich. 
56,  51  N.  W.  269. 

84.  Hale  v.  Taylor,  45  N.  H.  405. 

85.  Valley  Iron  Works  Mfg.  Co.  r.  Grand 
Rapids  Flouring  Mill  Co.,  85  Wis.  274,  55 
N.  W.  693;  Chateaugay  Ore,  etc.,  Co.  v. 
Blake,  144  U.  S.  476,  12  S.  Ct.  731,  36  L.  ed. 
510. 

86.  Reigner  v.  Bryan,  8  N.  Y.  Suppl.  215; 
Reber  v.  Schitler,  i41  Pa.  St.  640.  21  Atl. 
736. 

87.  Sycamore  Marsh  Harvester  Co.  v. 
Grundrad,  16  Nebr.  529,  20  N.  W.  832. 

88.  Van  Camp  Packing  Co.  r.  McGuire, 
86  Hun  (N.  Y.)  210.  33  N.  Y.  Suppl.  210; 
Mumford  r.  Dickert,  etc..  Sulphur  Co.,  5 
Utah  476,  17  Pac.  123. 

Sufficiency  of  the  evidence  to  show  an  ac- 
ceptance or  rejection  of  the  goods  is  consid- 
ered in  Yale  r.  Yale,  13  Conn.  185.  33  Am. 
Doc.  30,'^:  Fiiion  League  Club  r.  Blvmor  Toe 
Maoh.  Co..  104  Til.  App.  106  \nfflrwcd  in  204 
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5.  Questions  For  Jury.  The  existence  of  facts  tending  to  show  an  acceptance 
of  the  goods  is  ordinarily  for  the  jury,^^  as  well  as  the  ultimate  fact  of  acceptance/" 
unless  the  law  can  pronounce  upon  a  state  of  facts  relative  to  a  sale  of  goods  that 
there  is  or  is  not  a  dehvery  and  acceptance,  in  which  case  it  is  a  question  of  law 
for  the  court. So  whether  the  buyer  waives  his  right  to  reject  for  defective 
quality  is  ordinarily  a  question  for  the  jury.^^ 

D.  Payment  —  l.  Obligation  to  Pay.  As  a  general  rule  the  obligation  of 
the  buyer  to  pay  the  price  is  a  condition  concurrent  with  the  obligation  of  the 
seller  to  deliver/^  especially  when  the  contract  provides  merely  that  payment 
is  to  be  made  on  delivery,^*  or  where  no  time  or  place  of  payment  for  goods  is 
specified  in  the  contract  of  sale/^  and  although  in  such  case  the  obligation  of  the 
buyer  to  pay  is  not  absolute  until  there  is  a  delivery,    yet  he  must  be  ready  to 


111.  117,  68  N.  E.  409];  Amundson  v.  Stand- 
ard Printing,  etc.,  Co.,  140  Iowa  464,  118 
N.  W.  789;  Dowell  v.  Williams,  40  Kan.  753, 
20  Pac.  487  [following  Dowell  f.  Williams, 
33  Kan.  319,  6  Pac.  600] ;  Detroit  Trust  Co. 
V.  Glazier  Stove  Co.,  55  Mich.  81,  118  N.  W. 
722;  Tompkins  v.  Lamb,  .  121  N.  Y.  App.  Div. 
366,  106  N.  Y.  Suppl.  6  [affirmed  in  195 
N.  Y.  518,  88  N.  E.  1133];  Bensler  v.  Locke, 
4  Misc.  (N.  Y.)  486,  24  N.  Y.  Suppl.  364; 
Donohue  v.  Hammel,  1  N.  Y.  Suppl.  401. 

89.  Norton  v.  Drey  fuss,  106  N  Y.  90,  12 
N.  E.  428;  Washington  v.  Johnson,  7 
Humphr.   (Tenn.)  468. 

90.  Indiana. —  Coates  v.  Huffine,  13  Ind. 
App.  182,  41  N.  E.  465. 

Maine. —  Houdlette  r.  Tallman,  14  Me. 
400. 

Michigan. — Crane  v.  Wilson,  105  Mich.  554, 
63  N.  W.  506. 

Minnesota. —  St.  Anthony  Lumber  Co.  v. 
Bardwell-Robinson  Co.,  60  Minn.  199,  62 
N.  W.  274. 

Mississippi. —  Strauss  v.  National  Parlor 
Furniture  Co.,  76  Miss.  343,  24  So.  703. 

Neio  York. — Isbell-Porter  Co.  r.  Heineman, 
126  N.  Y.  App.  Div.  713,  111  N.  Y.  Suppl. 
332;  Van  Pub.  Co.  v.  Westinghouse,  72  N.  Y. 
App.  Div.  121,  76  N.  Y.  Suppl.  340. 

Utah. —  Lauer  v.  Richmond  Co-operative 
Mercantile  Inst.,  8  Utah  305,  31  Pac.  397. 

Wisconsin. —  Rood  v.  Priestley,  58  Wis. 
255,  16  N.  W.  546;  Kahn  v.  Klabunde,  50 
Wis.  235,  6  N.  W.  888. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  495. 

Mixed  question  of  law  and  fact. —  Where  a 
wholesaler  sues  for  the  price  of  goods  sold 
and  delivered,  and  the  defense  is  that  the 
goods  were  not  the  goods  ordered,  and  that 
they  were  returned  within  two  weeks  after  re- 
ceipt and  were  never  exposed  to  sale,  and  the 
evidence  is  conflicting,  the  issue  of  acceptance 
is  one  of  mixed  law  and  fact  for  the  jury. 
Goldstandt-Powell  Hat  Co.  v.  Cuff,  19  Okla. 
243,  91  Pac.  862. 

91.  Houdlette  v.  Tallman,  14  Me.  400. 

92.  Eaton  v.  Blackburn,  52  Oreg.  300,  96 
Pac.  870,  97  Pac.  539. 

93.  California. —  Cole  v.  Swanston,  1  Cal. 
51,  52  Am.  Dec.  288. 

Illinois. —  Canadian  Bank  of  Commerce  V. 
McCrea,  106  111.  281;  Stoolfire  v.  Royse,  71 
111.  223;  Henkle  v.  Smith,  21  HI.  238.^ 

Nev)  York. —  Speyer  v.  Colgate,  67  Barb. 
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192;  Draper  v.  Jones,  11  Barb.  263;  Kelley 
V.  Upton,  5  Duer  336. 

Ohio. —  Hounsford  v.  Fisher,  Wright  580. 

South  Carolina. —  Mitchell  v.  Georgia  R., 
etc.,  Co.,  6  Rich.  188. 

Texas.—  Kelly  v.  Webb,  27  Tex.  368. 

United  States. —  Neis  v.  Yocum,  16  Fed. 
168,  9  Sawy.  24. 

England.— 'Nelson  v.  Patrick,  2  C.  &  K. 
641,  61  E.  C.  L.  641;  Morton  v.  Lamb,  7 
T.  R.  125,  4  Rev.  Rep.  395,  101  Eng.  Re- 
print 890. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  231. 

94.  California. —  Fruit  v.  Phelps,  4  Cal. 
282. 

Illinois. —  Harber  Bros,  Co.  v.  Moffat  Cycle 
Co.,  151  111.  84,  37  N.  E.  676  [affirming  52 
111.  App.  146] ;  Pennsylvania  Coal  Co.  v. 
Ryan,  107  111.  226;  Allen  v.  Hartfield,  76 
111.  358;  Stoolfire  v.  Royse,  71  111.  223;  Metz 
V.  Albrecht,  52  111.  491. 

Indiana. —  Johnson  v.  Powell,  9  Ind.  566. 

Kentucky. —  Estill  v.  Jenkins,  4  Dana  75 ; 
Asberry  v.  Macklin,  3  T.  B.  Mon.  9. 

Massachusetts. —  West  v.  Piatt,  127  Mass. 
367. 

'^eic  y  or  A:.— Tipton  v.  Feitner,  20  N.  Y. 
423;  Lester  v.  Jewett,  11  N.  Y.  453;  Genin 
V.  Thompkins,  12  Barb.  265;  Draper  V.  Jones, 
11  Barb.  263. 

Pennsylvania. —  Keeler  v.  Schmertz,  46  Pa, 
St.  135;  Levering  v.  Phillips,  7  Pa.  St.  387. 

Texas.—  Kelly  v.  Webb,  27  Tex.  368. 

Vermont. —  Jones  v.  Marsh,  22  Vt.  144. 

England. —  Rawson  v.  Johnson,  1  East  203, 
6  Rev.  Rep.  252. 

95.  Bollenbacher  v.  Reid,  155  Mich.  277, 
118  N.  W.  933;  Eaton  v.  Blackburn,  52  Oreg. 
300,  96  Pac.  870,  97  Pac.  539. 

96.  Alabama. —  Nesbitt  v.  McGehee,  26  Ala. 
748. 

California. —  Cole  v.  Swanston,  1  Cal.  51, 
52  Am.  Dec.  288. 

Illinois. —  Lassen  v.  Mitchell,  41  111.  101; 
Hungate  v.  Rankin,  20  111.  639. 

Michigan. — Boy  den  v.  Moore,  35  Mich.  411. 

New  York. —  Speyer  v.  Colgate,  67  Barb. 
192;  See  v.  Bernheimer,  38  N.  Y.  Super.  Ct. 
40;  Lackawanna  Mills  v.  Weil,  21  N.  Y. 
App.  Div.  492,  47  N.  Y.  Suppl.  585  [affirmed 
in  162  N.  Y.  042,  57  N.  E.  1114]. 

Ohio. —  Hounsford  v.  Fisher,  Wright  580. 

South  Carolina. —  Mitchell  v,  Georgia  R.^ 
etc.,  Co.,  6  Rich.  188. 
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pay  to  put  the  seller  in  default. Payment  may,  however,  be  made  a  condition 
precedent  by  the  terms  of  the  contract. The  obligation  to  pay  will  of  course 
become  absolute  on  a  proper  delivery, or  an  acceptance  of  the  goods,^  or  at  the 
expiration  of  the  period  fixed  for  trial  and  approval;  ^  and  in  such  case  the  buyer 
cannot  impose  additional  conditions  as  precedent  to  payment.^  But  the  obligation 
to  pay  may  be  modified  by  stipulations  in  the  nature  of  conditions  precedent  to 
payment,  in  which  case  such  conditions  must  be  performed  before  the  obligation 
to  pay  can  be  enforced.*    Where  goods  delivered  were  such  as  were  ordered, 


Texas.—  Kelley  v.  Webb,  27  Tex.  368. 

England. —  Jones  v.  Gibbons,  8  Excli.  920, 
22  L.  J.  Exch.  347,  1  Wkly.  Rep.  438.  See 
also  Staunton  v.  Wood,  16  Q.  B.  638,  15  Jur. 
1123,  71  E.  C.  L.  638. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  231,  232. 

97.  California. —  Fruit  v.  Phelps,  4  Cal. 
282. 

Delaiaare. —  Pusey,  etc.,  Co.  v.  Dodge,  3 
Pennew.  63,  49  Atl.  248. 

Illinois. —  Harber  Bros.  Co.  v.  Moffat  Cycle 
Co.,  151  111.  84,  37  N.  E.  676  [affirming  52 
111.  App.  146]  ;  Stoolfire  V.  Royse,  71  111.  223; 
Metz  V.  Albrecht,  52  111.  491. 

Massachusetts. —  Hapgood  v.  Shaw,  105 
Mass.  276,  holding  that,  when  payment  and 
delivery  are  concurrent,  there  is  nothing  to 
be  done  by  either  party,  and  if  nothing  is 
done  by  either,  neither  party  is  in  default, 
and  neither  party  can  hold"^  the  other  for 
breach  of  contract. 

Missouri. —  Southwestern  Freight,  etc.,  Ex- 
press Co.  V.  Plant,  45  Mo.  517. 

NeiD  York. — Jarnes  v.  Hamilton,  2  Hun  630, 

5  Thomps.  &  C.  183  [affirmed  in  63  N.  Y. 
616];  Aikin  v.  Davis,  45  Barb.  44;  Porter  v. 
Rose,  12  Johns.  209,  7  Am.  Dec.  306. 

Ohio. —  Simmons  v.  Green,  35  Ohio  St. 
104. 

Pennsylvania. —  Keeler  v.  Schmertz,  46  Pa. 
St.  135. 

Vermont. —  Jones  v.  Marsh,  22  Vt.  144. 
United  States. —  Leonard  v.  Davis,  1  Black 
476,  17  L.  ed.  222. 

England. —  Rawson  v.  Johnson,  1  East  203, 

6  Rev.  Rep.  252;  Morton  v.  Lamb,  7  T.  R. 
125,  4  Rev.  Rep.  395,  101  Eng.  Reprint  890. 

Canada. — Greenham  v.  Watt,  25  U.  C.  0.  B. 
265. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  230  et  seq. 

98.  Alabama. —  Austill  v.  Hieronymus,  124 
Ala.  376,  27  So.  255. 

Michigan.— &  A.  Mc Arthur  Co.  v.  Bav 
City  Old  Second  Nat.  Bank,  122  Mich.  223\ 
81  N.  W.  92. 

iYew  YorA;.— Leibel  v.  Light,  25  Misc.  732, 
55  N.  Y.  Suppl.  705. 

Ferwon#.— Scott  v.  Morse,  22  Vt.  466. 

England.—  Sanders  v.  Maclean,  1 1  Q.  B.  D. 
327,  5  Aspin.  160,  52  L.  J.  Q.  B.  481,  49 
L.  T.  Rep.  N.  S.  462,  31  Wklv.  Rep.  698. 

Where  there  is  a  sale  of  goods  to  be  paid 
for  in  cash  on  delivery,  pavment  is  a  condi- 
tion precedent  to  passing  title  to  the  vendee, 
and  if  on  delivery  payment  is  refused,  and 
the  goods  are  appropriated  by  the  vendee  to 
lus  own  use,  an  action  agaiiist  him  for  the 
value  Avill  He.  Masoner  r.  Boll,  20  Okla 
ol8,  95  Pac.  239,  18  L.  R.  A.  N.  S.  166 


99.  See  supra,  V,  B. 

Readiness  to  deliver.— Under  a  contract 
for  the  manufacture  of  puzzles,  requiring  the 
manufacturer  to  ship  the  puzzles  "  to  some 
address  to  be  designated  in  N.  below  23d 
St.,"  but  proving  further  that  all  work,  as 
fast  as  finished,  was  to  be  held  subject  to 
the  shipping  instructions  of  the  inventor,  and 
that  it  was  to  be  the  latter's  property  "  after 
completion,"  shipment  to  N  was  not  a  con- 
dition precedent  to  recovery  of  the  contract 
price  of  their  manufacture,  but  payment  was 
to  be  made  when  they  were  finished  and 
ready  for  delivery  at  the  factory.  Buedingen 
Mfg.  Co.  V.  Roval  Trust  Co.,  90  N.  Y.  App. 
Div.  267,  85  N.  Y.  Suppl.  621  [affirmed  in 
181  N.  Y.  563,  74  N.  E.  1115]. 

Modification  as  to  quantity. —  When  a  cer- 
tain quantity  of  lumber  has  been  agreed  on, 
and  the  party  who  was  to  receive  it  refuses 
to  accept  the  whole,  he  must  give  particu- 
lar notice  as  to  what  quantity  he  will  re- 
ceive, or  he  will  be  liable  to  pay  for  the 
amount  agreed  on,  if  the  same  is  delivered 
at  the  place  appointed  therefor.  Blish  v. 
Granger,  6  Vt.  340. 

Part  payment  "  on  consignment." —  Under 
a  contract  for  the  sale  of  a  quantity  of  gun- 
stocks  of  specified  dimensions,  thirty  cents 
each  of  the  price  to  be  paid  "  on  consign- 
ment," and  the  balance  on  receipt  of  the  "  in- 
spector's report,"  if  the  stocks  consigned  cor- 
responded to  the  description,  the  seller  was 
entitled  to  the  thirty  cents  each  before  in- 
spection, and  although  some  were  rejected  on 
inspection.  Cady  v.  Turnbull,  74  Ark.  130, 
84  S.  W.  1025. 

1.  See  supra,  V,  C,  3. 

Part  payment  as  an  advance.— One  who 
has  bought  and  received  poultry  at  different 
times  cannot  resist  payment  therefor  by  proof 
of  a  written  receipt  for  a  sum  less  than  its 
value,  given  to  him  by  the  seller  at  the  com- 
mencement of  their  dealings,  "  to  buy  poultry, 
at  ten  dollars  per  hund'red."  Delaney  V. 
Towns^  1  Allen  (Mass.)  407. 

Approval  of  bill.— Where  a  contract  for 
the  sale  of  lumber  provided  that  all  bills 
should  be  "  0  K'd  "  by  B,  the  buyer  cannot 
avoid  his  obligation  to' pay  because  bills  were 
not  so  "  O  K'd  "  when  he  actually  received, 
accepted,  and  used  the  lumber.  " Wilson  v. 
Hunter.  '25  IMa.  469,  6  So.  432. 

2.  See  supra.  V,  B.  10,  f. 

3.  Barnett  /•.  Pvle,  35  Tex.  Civ  App 

79  S.  W.  1093;  Clement  r.  Durocher,  16  Oue- 
bec  Super.  Ct.  479. 

4.  Colorado. —  Daniels  r.  Knio-ht  Carnet 
Co..  15  Colo.  50,  24  Pac.  572.  ' 
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the  fact  that  the  purchaser  could  not  use  them  does  not  reheve  him  from  liability 
to  paj^  therefor.^ 

2.  Demand.  If  payment  is  to  be  made  at  a  specified  time  demand  is  not 
necessary  to  fix  the  buyer's  obligation/  although  the  rule  is  otherwise  if  the  time 
is  uncertain.' 

3.  Sales  For  Cash  —  a.  In  General.  If  the  contract  of  sale  is  silent  as  to 
the  time  of  payment  the  law  implies  that  payment  shall  be  made  on  delivery,^ 


Indiana. —  Bressler  V,  Kelly,  34  Ind^  App. 
235,  72  N.  E.  613. 

Maryland. —  Mulliken  v.  Boyce,  1  Gill  60. 

Oregon. —  Bussard  V.  Hibler,  42  Oreg.  500, 
71  Pac.  642. 

Tennessee. —  Boyd  v.  Fletcher,  12  Heisk. 
649. 

United  States. —  Church,  v.  Cheape,  64  Fed. 
961. 

Bond  guaranteeing  gross  profits  in  sales  by 
buyer. —  Where,  in  a  contract  for  the  sale  of 
goods,  the  seller  agreed  to  send  to  a  bank 
for  the  buyer  a  bond  in  which  the  seller 
would  guarantee  the  gross  profits  in  sales  by 
the  buyer  to  a  certain  amount,  on  condition 
that  the  buyer  pay  for  the  goods  at  a  fixed 
time,  the  sending  of  the  bond  was  a  condition 
precedent  to  the  requirement  of  payment. 
Equitable  Mfg.  Co.  v.  J.  B.  Davis  Co.,  130  Ga. 
67,  60  S.  E.  262. 

Taking  inventory. —  A  contract  to  purchase 
a  partnership  stock  of  goods  when  an  inven- 
tory of  the  assets  and  -liabilities  of  the  firm 
shall  have  been  taken  and  matter  adjusted 
makes  the  taking  of  the  inventory  and  ad- 
justment a  condition  precedent  to  the  lia- 
bility of  the  buyer  for  the  purchase-price. 
Bresser  V.  Kelly,  34  Ind.  App.  235,  72  N.  E. 
613. 

Shipment  of  goods. —  Where  a  contract  is 
for  the  seller  to  ship  goods  from  one  place 
to  the  buyer  at  another  place,  and  no  time 
or  place  is  prescribed  for  payment,  the  ship- 
ment is  to  be  precedent  to  the  payment. 
New  Haven,  etc.,  Co.  V.  Quintard,  1  Sweeny 
(N.  Y.)  89,  6  Abb.  Pr.  N.  S.  128. 

Independent  conditions. —  On  a  sale  of  mer- 
chandise to  be  delivered  in  New  York  at  a 
specified  price  on  a  credit  of  thirty  days,  and 
to  be  subject  to  inspection  in  Pensacola, 
whither  it  was  destined  by  the  buyer,  the 
agreement  to  pay  and  the  provision  for  in- 
spection were  independent.  Delafield  V.  De 
Grauw,  1  Abb.  Dec.  (N.  Y.)  500. 

5.  Dubinski  Electric  Works  r.  J.  Lang 
Electric  Co.,  (Tex.  Civ.  App.  1908)  111  S.  W. 
169. 

6.  Way  v.  Wakefield,  7  Vt.  223. 

7.  Warren  v.  Wheeler.  8  Mete.  (Mass.) 
97;  Tiernan  v.  Napier,  Peck  (Tenn.)  212; 
Brandon  Mfg.  Co.  v.  Morse,  48  Vt.  322. 

Where  the  time  to  commence  payment  is 
fixed  as  of  a  certain  date  the  amount  is  to 
be  paid  on  demand  after  that  date.  Mehan 
V.  Thompson,  71  Me.  492. 

8.  Alabama. —  Robbins  r.  Harrison,  31  Ala. 
160;  J.  R.  Thompson  v.  Lewis,  31  Ala.  497. 

California. —  J.  K.  Armsby  Co.  v.  Blum, 
137  Cal.  552,  70  Pac.  660;  Cole  v.  Swanston,  1 
Cal.  51,  .52  Am.  Dec.  288. 
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Illinois. —  Canadian  Bank  v.  McCrea,  106 
111.  281;  Bwjer  v.  Duquid,  70  HI.  307;  Metz 
V.  Albrecht,  52  111.  491;  Ainsworth  v.  Roush, 
109  III.  App.  299. 

Indiana. —  Terwilliger  v.  Murphy,  104  Ind. 
32,  3  N.  E.  404;  Robinson  v.  Marney,  5 
Blackf.  329.  See,  however,  Wright  v.  Max- 
well, 9  Ind.  192,  holding  that  payment  must 
be  made  within  a  reasonable  time. 

Maryland. —  Lawder,  etc.,  Co.  P.  Albert 
Mackie  Grocery  Co.,  97  Md.  1,  54  Atl.  634,  62 
L.  R.  A.  795. 

Michigan. —  Lamont  v.  La  Fevre,  96  Mich. 
175,  55  N.  W.  687. 

Missouri. —  Southwestern  Freight,  etc.,  Ex- 
press Co.  V.  Plant,  45  Mo.  517. 

'Nebraska. —  Behrends  V.  Beyschlag,  50 
Nebr.  304,  69  N.  W.  835. 

Neio  York. —  Genin  v.  Tompkins,  12  Barb. 
265;  CoruM^all  V.  Haight,  8  Barb.  327  [re- 
versed on  other  grounds  in  21  N.  Y.  462] ; 
Talmadge  v.  White,  35  N.  Y.  Super.  Ct.  218; 
Coonley  v.  Anderson,  1  Hill  519;  New  York 
Firemen  Ins.  Co.  v.  De  Wolf,  2  Cow.  56. 

Ohio.— Coil  V.  Willis,  18  Ohio  St.  28;  Pull- 
man Palace  Car  Co.  v.  Globe  Rolling  Mill 
Co.,  4  Ohio  Cir.  Ct.  301,  2  Ohio  Cir.  Dec. 
558. 

Oregon. —  Tenny  v.  Mulvaney,  8  Oreg.  129. 
Texas. —  Howard  v.  Emerson,    (Civ.  App. 
1901)  65  S.  W.  382. 

Vermont. —  Turner  v.  Moore,  58  Vt.  455, 

3  Atl.  467. 

Wisconsin. —  Goldsmith  v.  Bryant,  26  Wis. 
34. 

United  States. —  Audenried  v.  Randall,  2 
Fed.  Cas.  No.  644,  3  Cliff.  99. 

Sec  43  Cent.  Dig.  tit.  "Sales,"  §  230. 

Payment  in  advance. —  Where  A  covenanted 
to  deliver  to  B,  between  the  1st  and  15th 
of  November,"  so  many  hogs,  "  for  which  B 
was  to  give  "  so  much  per  hundred,  payable, 
etc.,  "  one  dollar  in  the  head  to  be  paid  in 
advance,"  these  were  concurrent  covenants, 
on  which  neither  party  could  maintain  an 
action  without  averring  performance  or  a 
readiness  to  perform  on  his  part,  and  the 
last  clause  required  the  payment  of  one  dol- 
lar per  head,  to  be  made  at  the  time  of  the 
deliverv,  and  not  before.    Estill  v.  Jenkins, 

4  Dana  (Ky.)  75. 

Pajnnent  in  cash  and  notes. —  A  promise  to 
pay  for  goods  partly  in  cash,  and  the  re- 
mainder by  a  note  payable  at  a  future  date, 
is  not  a  promise  to  pay  on  deliverv.  Harlow 
V.  Sass,  38  Mo.  34. 

Daily  deliveries  and  payments. —  Where  an 
executory  contract  of  sale  is  evidenced  by 
two  contemporaneous  writings,  one  signed  by 
each  of  the  parties,  that  by  the  seller  de- 
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the  presumption  being  that  a  cash  sale  is  intended. Under  such  a  contract  the 
seller  is  entitled  to  demand  payment  immediately  on  delivery/"  irrespective  of 
the  right  of  the  buyer  to  inspect  the  goods  and  is  not  under  any  obligation  to 
part  with  his  property  until  payment  is  made.^^ 

b.  Delivery  in  Instalments.  Where  delivery  is  in  instalments  and  there  is 
no  agreement  as  to  the  terms  of  payment,  it  will  be  implied  that  payments  are 
to  be  concurrent  with  delivery/-^  So  too  where  the  goods  are  to  be  delivered  in 
instalments  as  ordered,  payment  must  usually  be  made  for  each  instalment 
ordered  and  deliverecj.^^  But  when  the  contract  is  entire  the  mere  fact  that  for 
convenience  deliveries  are  made  in  instalments  does  not  impose  an  obligation 
to  pay  for  each  instalment,  but  payment  is  not  due  until  the  delivery  is  com- 


claring  the  "  terms  of  sale  cash,"  and  that 
by  the  purchaser  reciting,  "  I  shall  pay  bills 
daily,"  the  two  should  be  construed  togethtjr 
to  mean  that  bills  are  to  be  presented  and 
payment  made  each  day  for  the  goods  deliv- 
ered during  that  day,  the  buyer  having  the 
whole  day  in  which  to  make  payment. 
Anglo-American  Provision  Co.  v.  Prentiss, 
157  111.  506,  42  N.  E.  157  [afflrfning  57  111. 
App.  507].  But  see  Genin  r.  Tompkins,  12 
Barb.  (N.  Y.)  265,  holding  that  under  a 
strictly  cash  sale  the  buyer  has  not  the  whole 
day  in  which  to  make  payment. 

Construction  of  contract. —  That,  under  an 
agreement  for  the  sale  of  a  press,  part  pay- 
ment was  to  be  made  sixty  days  after  the 
press  was  in  running  order,  when  the  notes 
for  the  remainder  were  to  be  executed,  did 
not  prohibit  a  cash  payment  prior  thereto, 
Amundson  v.  Standard  Printing,  etc.,  Co.,  140 
Iowa  464,  118  N.  W.  789. 

9.  Colorado. —  Messenger  v.  Woge,  20  Colo. 
App.  275,  78  Pac.  314. 

Massachusetts. —  Dixon  v.  Williamson,  173 
Mass.  50,  52  N.  E.  1067.  But  see  Warren 
V.  Wheeler,  8  Mete.  97,  holding  that  pay- 
ment must  be  made  on  demand. 

Missouri. —  Southwestern  Freight,  etc..  Ex- 
press Co.  V.  Plant,  45  Mo.  517;  Whitman 
Agrictultural  Assoc.  v.  National  R.,  etc., 
Assoc.,  45  Mo.  App.  90. 

Nebraska. —  Baker  v.  McDonald,  74  Nebr. 
595,  104  N.  W.  923,  1  L.  R.  A.  N.  S.  474. 

New  Jersey. — Brehen  v.  O'Donnell,  34  N.  J. 
L.  408. 

Vermont. —  Kitson  Mach.  Co.  v.  Holden, 
74  Vt.  104,  52  Atl.  271.  See,  however,  Bran- 
don Mfg.  Co.  V.  Morse,  48  Vt.  322,  holding 
that  payment  was  due  on  demand. 

Wisconsin. —  Pratt  r.  S.  Freeman,  etc., 
Mfg.  Co.  115  Wis.  648,  92  N.  W.  368. 

Effect  of  custom. — Where  goods  are  ordered 
by  mail  from  a  merchant  accustomed  to  sell 
the  buyer  on  credit,  and  nothing  is  said  as 
to  the  terms  of  the  sale,  payment  is  not  a 
condition  precedent.  Brooks  v.  Geo.  H. 
Friend  Paper  Co.,  94  Tenn.  701,  31  S.  W. 
160.  But  see  Mihills  Mfg.  Co.'  v.  Day,  50 
Iowa  250,  holding  that  a  seller  who  has  rea- 
sonable grounds  for  believing  that  the  buyer 
is  in  embarrassed  circumstances  has  a  right 
to  demand  the  cash,  or  reasonable  security, 
before  delivering  the  goods,  even  if  the  course 
of  dealing  between  the  parties  were  other- 
wise with  respect  to  time  of  payment, 

10.  Johnson  r.  Powell,  9  Ind.  506;  Davis 


Serving  Mach.  Co.  v.  McGinnis,  45  Iowa  538; 
Bauer  r.  Blaha,  88  N.  Y.  Suppl.  933. 

11.  Sawyer  v.  Dean,  114  N.  Y.  469,  21 
N.  E.  1012;  Delafield  v.  De  Grauw,  9  Bosw. 
(N.  Y.)  1  [affirmed  in  1  Abb.  Dec.  500,  3 
Keyes  467,  3  Transcr.  App.  49] ;  Whitney  v. 
McLean,  4  N.  Y.  App.  Div.  449,  38  N.  Y. 
Suppl.  793.  Compare  Shindler  v.  Houston,  1 
N.  Y.  261,  49  Am.  Dec.  316  [reversing  1 
Den.  48]. 

Right  to  inspect. —  Under  a  contract  pro- 
viding for  the  cash  sale  of  goods  f.  o.  b.  at 
the  place  of  manufacture,  the  fact,  if  con- 
ceded, that  the  buyer  had  the  right  to  in- 
spect the  goods  before  acceptance  would  not 
govern  the  express  provisions  of  the  contract 
as  to  the  place  of  delivery  and  payment, 
and  postpone  the  obligation  of  payment  un- 
til delivery  at  the  residence  of  the  buyer. 
Samuel  M.  Lawder,  etc.,  Co.  v.  Albert  Mackie 
Grocery  Co.,  97  Md.  1,  54  Atl.  634,  62 
L.  R.  A.  795. 

12.  Kentucky. —  Asberry  v.  Macklin,  3  T.  B. 
Mon.  9. 

iliis.«?ot<H.— Stresovich  v.  Resting,  63  Mo. 
App.  57. 

New.  York. —  Beacon  Falls  Rubber  Shoe  Co. 
r.  Burns,  79  N.  Y.  App.  Div.  639,  79  N.  Y. 
Suppl.  819;  Aikin  v.  Davis,  45  Barb.  44; 
Cormval]  v.  Haight,  8  Barb.  327  [reversed 
on  other  grounds  in  21  N.  Y.  469]  ;  Thomp- 
son V.  Leslie,  14  N.  Y.  Suppl.  472. 

Vermont. —  Bliss  v.  Arnold,  8  Vt.  252,  30 
Am.  Dee.  467. 

Wisconsin. —  Goldsmith  v.  Bryant,  26  Wis. 
34. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  230. 

Garnishment  of  buyer. —  On  a  contract  for 
a  cash  sale,  the  vendee  is  not  entitled  to  pos- 
session until  the  money  is  paid  to  the  seller, 
although  the  vendee  has  been  garnished  on 
account  thereof.  Sanborn  r.  Shipherd,  59 
Minn.  144,  60  N.  W.  1089. 

13.  California. — Veerkamp  v.  Hulburd  Can- 
ning, etc.,  Co.,  58  Cal.  229,  41  Am.  Rep.  265. 

Illinois. —  Metz  r.  Albrecht,  52  111.  491. 

Indiana. —  Neal  r.  Shewalter,  5  Ind.  App. 
147,  31  N.  E.  848. 

Maryland. —  Bollman  r.  Burt,  61  Md.  415. 

Massachusetts. —  Morton  v.  Clark,  181 
Mass.  134,  63  N.  E.  409. 

New  York. —  Talmage  r.  "\Miite,  35  N.  Y. 
Super.  Ct.  218;  Leibel  v.  Light,  25  Misc.  732, 
55  N.  Y.  Suppl.  705. 

Oregon. —  Tenny  r.  Mulvaney,  8  Greg.  129. 

14.  Pineville  Lumber  Co.  r.  Tliompson,  46 
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plete;  and  a  rescission  of  the  contract  by  the  seller  does  not  impose  on  the  buyer 
any  obligation  to  pay  for  goods  already  dehvered  before  the  time  for  completing  it 
has  expired/®  If,  however,  the  buyer  is  not  bound  to  accept  a  partial  delivery 
and  does  so,  the  contract  providing  for  payment  on  dehvery,  the  seller  is  entitled 
to  immediate  payment  for  the  portion  delivered.^^ 

4.  Sales  on  Credit  —  a.  In  General.  When  property  is  sold  without  any 
expectation  of  immediate  payment  it  is  a  sale  on  credit,^^  and  the  length  of  time 
for  which  payment  is  deferred,  whether  one  day  or  a  longer  period,  is  of  no  conse- 
quence.^^   In  a  sale  on  credit  time  is  of  the  essence  of  the  contract  as  to  payment,^^ 


Minn.  502,  49  N.  W.  204;  State  v.  Davis,  53 
N.  J.  L.  144,  20  Atl.  1080. 

15.  McGeehee  v.  Hill,  1  Ala.  140;  Timmons 
V.  Nelson,  66  Barb.  (K  Y.)  594;  Williams 
V.  Sherman,  48  Barb.  (N.  Y.)  402;  Shinn  v. 
Bodine,  60  Pa.  St.  182,  100  Am.  Dec.  560; 
Boyd  V.  Sullivan,  15  Ont.  492. 

Construction  by  parties. —  The  time  of  pay- 
ment in  case  of  a  delivery  in  instalments 
under  an  entire  contract  will,  however,  be 
governed  by  the  intention  of  the  parties  as 
evidenced  by  their  course  of  dealing.  King  v. 
Reedman,  49  L.  T.  Rep.  N.  S.  473.  See  also 
Miller  v.  Godfrey,  1  Colo.  App.  177,  27  Pac. 
1016;  Rochester  Printing  Co.  v.  Kellogg,  17 
N.  Y.  Suppl.  279. 

16.  Anglo-American  Provision  Co,  v.  Pren- 
tiss, 157  111.  506,  42  N.  E.  157. 

17.  Matthews  v.  Hobby,  48  Barb.  (N.  Y.) 
167;  Lawrence  v.  Davey,  28  Vt.  264. 

18.  Anstedt  v.  Sutter,  30  111.  164;  Hall  v. 
Richardson,  16  Md.  396,  77  Am.  Dec.  303. 

Discount  for  cash. —  The  fact  that  a  sale  is 
for  a  price  fixed,  less  a  certain  discount  for 
cash,  does  not  import  a  sale  on  credit. 
Samuel  M.  Lawder,  etc.,  Co.  v.  Albert  Mackie 
Grocery  Co.,  97  Md.  1,  54  Atl.  634,  62 
L.  R.  A.  795 ;  Crooks  v.  Moore,  1  Sandf .  (N.  Y.) 
297;  Moss  v.  Katz,  69  Tex.  411,  6  S.  W.  764. 
If,  however,  there  is  an  option  of  cash  pay- 
ment at  a  discount  or  by  bill  at  three 
months,  the  mere  failure  to  give  the  bill  does 
not  convert  it  into  a  cash  sale.  Anderson  v. 
Carlisle  Horse  Clothing  Co.,  21  L.  T.  Rep 
N.  S.  760.  But  see  Rugg  v.  Weir,  16  C.  B. 
N.  S.  471,  111  E.  C.  L.  471. 

Construction  of  contract. —  Plaintifl"  con- 
tracted to  sell  goods  as  might  be  required  by 
defendant  during  a  specified  period,  payment 
to  be  made  the  twentieth  of  the  month  for 
the  goods  shipped  the  preceding  month. 
After  the  expiration  of  the  contract  plaintiff 
agreed  to  sell  a  specified  quantity  of  similar 
goods  to  be  delivered  at  intervals  and  paid 
for  on  receipt  of  invoice  and  bill  of  lading. 
Subsequently  defendant  ordered  additional 
goods.  Plaintiff  replied  that  he  would  enter 
the  order  for  the  additional  goods,  "  terms 
same  as  present  order,"  and  sent  a  memoran- 
dum providing  for  cash  payment  on  receipt 
of  each  invoice.  Defendant  modified  the 
memorandum  by  adding  "  same  as  last," 
which  was  accepted  by'  plaintiff.  It  was 
held,  that  the  words  "  same  as  last "  re- 
ferred to  the  second  agreement,  and  not  to 
the  first,  especially  in  view  of  the  fact  that 
the  parties  so  interpreted  the  words.  Lick- 
ing Rolling  Mill  Co,  v.  Synder,  89  S.  W.  249, 
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28  Ky.  L.  Rep.  357.  Where  the  purchaser 
of  a  machine  on  credit  wrote  the  seller,  tell- 
ing him  he  might  send  the  machine  at  once, 
provided  he  made  the  bill  a  certain  postdate, 
and  stated  that  he  was  going  away,  but 
would  look  after  the  bill  on  his  return,  and 
added,  "  You  may  send  one  of  the  ragpickers 
that  you  recommended,  with  the  machine," 
the  sale  of  the  ragpicker  was  on  credit,  as  a 
matter  of  law,  and  it  was  error  to  leave  that 
question  to  the  jury.  James  Smith  Woolen 
Mach.  Co.  V.  Holden,  73  Vt,  396,  51  Atl.  2. 

Custom  of  trade. —  Where  it  was  a  custom 
of  trade  to  deliver  goods  sold  for  cash  to 
be  paid  for  on  delivery,  and  call  for  a  check 
in  two  or  three  days,  such  delay  was  not  a 
credit,  but  simply  an  extension  of  time  for 
the  performance  of  the  conditions.  Fleeman 
V.  McKean,  25  Barb.  (N.  Y.)  474. 

Credit  granted  on  condition. —  Where,  by 
the  terms  of  a  contract  of  sale,  the  pur- 
chaser is  given  time  within  which  to  pay  on 
condition  that  he  secure  the  debt,  by  his  re- 
fusal to  perform  the  condition  the  considera- 
tion for  the  grant  of  time  fails,  and  the  price 
is  payable  at  once.  Messenger  v.  Woge,  20 
Colo.  "App.  275,  78  Pac.  314.  If  there  is  an 
agreement  on  the  sale  of  goods  that  credit 
should  be  given,  and  as  a  security  an  agree- 
ment by  the  purchaser  to  give  an  acceptance, 
even  though  the  purchaser  refuses  to  give 
such  acceptance,  the  period  of  credit  still 
stands.  Rabe  v.  Otto,  89  L,  T,  Rep.  N.  S. 
562,  20  T.  L.  R.  27.  See  also  Hoskins  v. 
Duperoy,  9  East  498,  6  Esp.  58;  Mussen  v. 
Price,  4  East  147.  But  a  condition  as  to  an 
extension  of  credit  must  be  complied  with. 
Nickson  v.  Jepson,  2  Stark,  227,  3  E.  C.  L.  388. 

Evidence.— If  there  be  proof  of  the  sale 
and  delivery  of  goods,  and  no  proof  of  pay- 
ment, the  presumption  of  the  common  law  is 
that  they  were  sold  on  credit.  Edmunds  v. 
Wiggin,  24  Me.  505.  The  burden  is,  how- 
ever, on  the  purchaser  to  show  that  the  sale 
was  on  credit.  Whitlock  v.  Bueno,  1  Hilt. 
(N.  Y. )  72.  Evidence  of  the  buyers'  financial 
condition  is  admissible  as  showing  an  im- 
probability of  giving  time  on  the  purchase. 
Julius  King  Optical  Co.  v.  Treat,  72  Mich. 
599,  40  N". 'W.  912.  The  sufficiency  of  the 
evidence  to  show  that  the  sale  was  on  credit 
is  considered  in  Flannery  v.  Harley,  117  Ga. 
483,  43  S.  E.  765;  Zimmern  v.  Heinecke,  17 
N.  Y.  Suppl.  728. 

19.  Anstedt  v.  Sutter,  30  111.  164;  Hall  V. 
Richardson,  16  Md.  396,  77  Am.  Dec.  303. 

20.  Contractors',  etc.,  Supply  Co.  v.  Alta 
Portland  Cement  Co.,  26  Ohio  'Cir.  Ct.  49. 
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and  although  there  is  no  obligation  to  pay  until  the  term  of  credit  havS  expired,-^ 
yet  as  soon  as  the  term  has  expired  the  obligation  becomes  absolute."'^ 

b.  Term  of  Credit.  The  term  of  credit  may  be  definitely  fixed  by  the  con- 
tract/^ or  it  may  be  uncertain,  as  when  payment  is  not  to  be  made  until  returns 
from  a  sale  of  the  goods  can  be  received  or  where  payment  is  to  be  made  as  sales 
are  made.^^  Such  provisions  do  not,  however,  prolong  the  term  of  credit  indefi- 
nitely but  only  for  a  reasonable  time.^^  Even  when  the  term  of  credit  is  fixed 
the  contract  may  provide  that  the  insolvency  of  the  buyer  or  his  discontinuance 
in  business  shall  terminate  the  credit. The  term  of  credit  for  goods  sold  for 
subsequent  delivery  does  not  begin  to  run  until  the  delivery  of  the  goods,^^  or  if 
there  are  several  deliveries  under  an  entire  contract  not  for  any  specific  articles 
but  of  goods  of  a  kind,  quality,  and  amount  specified  from  the  date  of  last  deliv- 
ery .^^  If  the  contract  is  divisible  the  term  of  credit  for  any  particular  article  runs 
from  the  delivery  of  that  article  and  not  from  the  time  the  last  article  is  delivered.^^ 
The  buyer  has  the  whole  of  the  last  day  of  the  term  in  which  to  make  payment.^^ 

5.  Mode  and  Sufficiency  of  Payment  or  Tender  —  a.  In  General.  Payment 
unless  otherwise  agreed  must  of  course  be  in  legal  tender,^^  and  payment  by  check 


21.  Perego  v.  Purdy,  1  Hilt.  (N,  Y.)  269; 
Ferguson  v.  Carrington,  9  B.  &  C.  59,  17 
E.  C.  L.  36,  3  C.  &  P.  457,  14  E.  C.  L.  661, 
7  L.  J.  K.  B.  0.  S.  139 ;  Paul  v.  Dod,  2  C.  B. 
800,  10  Jur.  335,  15  L.  J.  C.  P.  177,  52 
E.  C.  L.  800;  Strutt  v.  Smith,  1  C.  M.  &  K. 
312,  3  L.  J.  Exch.  357,  4  Tyrw.  1019;  Broom- 
field  V.  Smith,  2  Gale  114,  5  L.  J.  Exch.  155, 
1  M.  &  W.  542,  Tyrw.  &  G.  929. 

22.  French  Wax  Figure  Co.  v.  Jupp  Baxter 
Co.,  21  Ohio  Cir.  Ct.  764,  12  Ohio  Cir.  Dec. 
76;  Brooke  v.  White,  1  B.  &  P.  N.  R.  330; 
Miller  V.  Shawe  \_cited  in  Mussen  v.  Price, 
4  East  147,  149];  De  Symons  v.  Minchwich, 
1  Esp.  430. 

23.  Hardy  v.  Cheney,  42  Vt.  417. 
Illustrations. —  An   agreement   between  A 

and  B  to  cultivate  multicaulus  trees  in  part- 
nership, A  to  furnish  B  with  six  hundred 
roots,  at  two  dollars  and  fifty  cents  each,  and 
B  to  pay  A  for  one  half  of  the  same  at  that 
rate  as  soon  as  he  could  obtain  funds  by 
using  all  due  diligence,  and,  if  not  paid 
within  one  month,  with  interest  from  date, 
was  a  sale  at  a  credit  of  one  month,  which 
was  not  conditioned  on  the  power  of  raising 
money.  Moran  v.  Green,  21  N.  J.  L.  562. 
In  an  action  for  the  price  of  goods  sold 
where  it  appeared  that  plaintiff  wrote  de- 
fendant that  his  terms  were  "  30  days,  net, 
from  date  of  shipment,  or  a  cash  discount 
of  5  per  cent.,  if  paid  within  10  days  from 
date  of  shipment,"  and  defendant  replied, 
"  Will  accept  the  cash  price  of  5  per  cent, 
ofi","  and  plaintiff  acknowledged  receipt  of 
such  reply,  defendant  did  not  have  the  option 
to  pay  in  thirty  days  from  date  of  shipment, 
but  payment  became  due  ten  days  from  the 
date  of  shipment.  Godfrey  V.  Anderson,  12 
Tex.  Civ.  App.  64,  33  S.  W.  997.  A  sale  at 
six  months'  credit,  payment  to  be  then  made 
by  a  bill  at  two  or  three  months,  at  the  pur- 
cluiaer's  option,  is  in  eff'ect  a  nine  months' 
credit.  Helps  v.  Winterbottom,  2  B.  &  Ad. 
431.  9  L.  J.  K.  B.  O.  S.  258,  22  E.  C.  L.  184. 

Election. —  Upon  a  sale  of  goods  at  six  or 
nlno  months'  credit,  the  purchaser,  by  not 
payiup;  at  the  end  of  six  months,  makes  his 


election  to  take  credit  for  the  nine  months, 
and  there  is  no  debt  till  they  are  expired. 
Price  V.  Nixon,  2  Eose  438,  5  Taunt.  338,  1 
E.  C.  L.  179. 

Evidence  as  to  term  of  credit  is  considered 
in  West  v.  Piatt,  127  Mass.  367;  Tibbetts  v. 
Sumner,  19  Pick.  (Mass.)  166;  Hardy  v. 
Cheney,  42  Vt.  417. 

24.  '^Bradford  v.  Marbury,  12  Ala.  520,  46 
Am.  Dec.  264. 

25.  Campbell  v.  Heney,  128  Cal.  109,  60 
Pac.  532;  Goodale  v.  Hoy,  56  Iowa  242,  9 
N.  W.  130;  Toombs  v.  Stockwell,  131  Mich. 
633,  92  N.  W.  288. 

26.  Johnson  v.  Plowman,  49  Barb.  (N.  Y.) 
472;  Fisher  v.  Hopkins,  4  Wyo.  379,  34  Pac. 
899,  62  Am.  St.  Rep.  38.  And  see  Campbell 
V.  Heney,  128  Cal.  109,  60  Pac.  532. 

Custom. —  A  sale  of  a  horse,  with  the  under- 
standing that  the  purchaser  should  pay  for 
it  when  he  should  receive  certain  wages, 
which  by  custom  of  the  country  would  be  due 
at  the  next  Christmas,  and  that  he  could  not 
pay  for  it  until  he  received  his  wages,  was 
a  sale  on  credit  until  the  next  Christmas, 
and  not  until  the  receipt  of  the  wages. 
Webber  v.  Pankey,  23  Ark.  205. 

27.  Warren  r.'Cash,  143  Ala.  158,  39  So. 
124;  Lindsey  f.  Flebbe,  5  Colo.  App.  218,  38 
Pac.  397.  See  also  Pratt  v.  S.  Freeman,  etc., 
Mfg.  Co.,  115  Wis.  648,  92  N.  W.  368. 

28.  Grabfelder  r.  Vosbur^-li,  90  K  Y,  App. 
Div.  307,  85  N.  Y.  Suppl.  633. 

Computation  of  time. —  Iti  computing  the 
time  of  credit  on  a  mercantile  contract,  the 
day  on  which  the  contract  was  made  is  to  be 
excluded.  Webb  r.  Fairmaner,  6  Dowl.  P.  C. 
549,  7  L.  J.  Exch.  140,  3  M.  &  W.  473. 

29.  Langford  r.  Mackav.  12  111.  App.  223. 

30.  People  r.  Grant,  138  ]\Iich.  60,  100 
N.  W.  1006. 

31.  Smith  V.  Walton,  5  Houst.  (Del.)  141; 
Anglo-American  Provision  Co.  v.  Prentiss, 
157  111.  506,  42  N.  E.  157  [affirming  57  111. 
App.  5071  ;  Sturz  r.  Fisher.  38  N.  "Y.  App. 
Div.  457,  56  N.  Y.  Suppl.  479;  Smilev  v. 
Barker.  83  Fed.  684,  28  C.  C.  A.  9. 

32.  McKee  r.  Baden,  3  Gill   (Md.)  237: 
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is  not  sufficient  unless  it  is  accepted  as  such.^*  By  agreement,  however,  pay- 
ment may  be  made  in  labor  or  property,^^  but  it  must  be  made  in  the  mode 
specified.^^  The  purchaser  takes  upon  himself  the  risk  of  making  payment  to 
the  proper  person. In  the  absence  of  agreement  to  the  contrary  the  place  of 
delivery  is  the  place  of  payment,^^  but  this  may  be  controlled  by  custom.^^ 


Growl  V.  Goodenberger,  112  Mich.  683,  71 
N.  W.  485;  Behreiids  v.  Beyschlag,  50  Nebr. 
304,  69  N.  W.  835. 

Alternative  stipulations. —  A  contract  to 
pay  for  goods  in  gold  coin  or  its  equivalent 
in  United  States  currency  is  not  an  alterna- 
tive one  as  to  mode  of  payment  but  merely 
fixes  the  price.  Moppin  v.  iEtna  Axle,  etc., 
Co.,  41  Conn.  27.  See  also  Berry  f.  Nail,  54 
Ala.  446. 

Surrender  of  seller's  note. —  A  seller  is  not 
obliged  to  accept  in  payment  for  chattels 
sold  his  own  promissory  note  held  by  an  un- 
disclosed principal  of  the  buyer,  but  can  re- 
claim, or  refuse  to  deliver,  the  things  sold, 
upon  the  otfer  of  such  liote.  Bush  v.  Bender, 
113  Pa.  St.  94,  4  Atl.  213. 

Effect  of  agreement. —  The  usual  custom  of 
collecting  the  purchase-money  of  goods,  under 
a  contract  of  sale  between  parties  resident  in 
different  cities  by  draft,  will  not  govern  the 
express  provisions  of  the  contract  fixing  a 
mode  of  payment.  Lawder,  etc.,  Co.  v.  Albert 
Mackie  Grocery  Co.,  97  Md.  1,  54  Atl.  634, 
62  L.  R.  A.  795. 

Payment  from  particular  fund. —  The  word 
"  receipts,'"  as  used  in  the  indorsement  of  a 
contract  for  the  purchase  of  machinery  for 
a  creamery  that  the  buyer  shall  reserve  a 
certain  sum  each  day  from  the  daily  "  re- 
ceipts "  of  the  creamery,  and  remit  the  bal- 
ance to  the  seller,  until  the  machinery  is  paid 
for,  means  the  gross  receipts  from  the  cream- 
ery. Creamery  Package  Mfg.  Co.  v.  Benton 
Countv  Creamery  Co.,  120  Iowa  584,  95  N.  W. 
188. 

33.  Beauchamp  v.  Archer,  58  Cal.  431,  41 
Am.  Rep.  266;  Behrends  v.  Beyschlag,  50 
Nebr.  304,  69  N.  W.  835;  Aiken  v.  Davis,  45 
Barb.  (N.  Y.)  44. 

34.  Rawls  V.  Saulsburv,  66  Ga.  .?94;  White 
V.  Howard,  1  Sandf.  (N.  Y.)  81;  Amer  v. 
Folk,  27  Misc.  (N.  Y.)  634,  58  N,  Y.  Suppl. 
397  [reversed  on  other  grounds  in  27  Misc. 
634,  59  N.  Y.  Suppl.  532]. 

Worthless  check. —  Effect  of  giving  worth- 
less cheek  see  Loughman  v.  Barry,  Ir.  'R.  6 
C.  L.  457. 

Right  to  reasonable  time  to  procure  cash. — 

But  if  a  check  is  tendered  in  payment  and  is 
refused  the  buyer  is  entitled  to  a  reasonable 
time  thereafter  in  which  to  procure  the  cash. 
Bass  V.  White,  65  N.  Y.  565. 

35.  Duckworth  f.  Johnson,  8  Ala.  309. 

36.  Leathers  v.  Jannev,  41  La.  Ann.  1120, 
6  So.  884.  6  L.  R.  A.  661;  Crowl  v.  Gooden- 
berger,  112  Mich.  683,  71  N.  W.  485;  Hil- 
lestad  V.  Hostetter,  46  Minn.  393,  49  N.  W. 
192;  Brown  v.  Sayles,  27  Vt.  227.  See  also 
Lindsey  v.  Gordon,  13  Me.  60. 

Option  as  to  kind  of  property. —  Where  de- 
fendant offered  to  purchase  railroad  ties  of 
plaintiffs,  and  pay  in  stock  of  either  of  twp 
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corporations,  as  plaintiffs  might  elect,  and 
plaintiffs  wrote  that  they  would  sell  the  ties 
at  the  price  offered,  and  take  stock  "  in  either 
the  G.  or  D.  roads,"  this  did  not  necessarily 
mean  that  the  option  was  to  be  exercised  by 
defendant.  Aldrich  v.  Bay  State  Constr.  Co., 
186  Mass.  489,  72  N.  E.  53. 

Where  right  to  elect  lost. — ^Where  a  pur- 
chaser has  an  election  to  pay  either  in  money 
or  property,  if  he  fails  to  tender  property  on 
the  day  fixed  for  payment  he  loses  his  elec- 
tion, and  the  vendor  has  the  right  to  demand 
monev.  Crow^l  v.  Goodenberger,  112  Mich. 
683,  71  N.  W.  485. 

37.  Ellis  V,  Whitney,  (Tex.  Civ.  App. 
1908)  ins.  W.  158,  in  which  case  it  appeared 
that  plaintiff  was  working  for  defendant 
under  a  contract  with  several  teams  of  mules. 
One  team  began  to  fail,  and  the  parties  made 
an  agreement  whereby  defendant  bought  a 
new  team  to  take  its  place;  the  bill  of  sale 
being  made  to  defendant,  and  it  being  agreed 
that  plaintiff  was  to  pay  defendant  the 
purchase-price  of  three  hundred  dollars  and 
interest  by  allowing  fifty  dollars  to  be  de- 
ducted from  his  monthly  payments  for  work, 
and  upon  full  payment  was  to  receive  the 
mules.  After  one  instalment  of  fifty  dollars 
had  been  paid,  plaintiff  violated  his  contract 
by  quitting  defendant's  service.  It  was  held 
that  plaintiff  could  only  obtain  title  to  the 
mules  according  to  the  agreement,  and  de- 
fendant was  not  obliged  to  accept  the  balance 
of  the  price  after  plaintiff'  had  left  his  serv- 
ice and  given  him  the  mules. 

38.  Crumbacker  v.  Tuck^^r,  9  Ark.  365; 
Sawyer  v.  Svmns,  39  Kan.  148,  17  Pac.  799; 
Gallup  V.  Lederer,  1  Hun  (N.  Y.)  282,  3 
Thomps.  &  C.  710. 

39.  Rees  v.  Henn,  60  Iowa,  747,  14  N.  W. 
127. 

Construction  of  contract. —  In  Owens  v. 
Jackson,  (Tex.  Civ.  App.  1902)  65  S.  W. 
1125,  the  contract  was  contained  in  a  tele- 
gram to  defendant  as  follows:  "Wire  f.  o.  b. 
Boston  price  scoured  wool  sight  draft  bill  of 
lading;"  and  a  reply  by  defendant,  "Will 
take  forty  cents  per  pound  f.  o.  b.  here  for 
scoured  twelve  months  wool."  Defendant 
claimed  that  the  word  "  here  "  designated  the 
place  of  payment,  and  not  the  place  of  de- 
livery f.  o.  b.  After  sending  an  acceptance, 
plaintiff  wired  that  payment  was  to  be  made 
in  Boston  by  a  sight  draft,  but  this  defend- 
ant refused,  and  required  plaintiff  to  arrange 
with  a  designated  bank  for  payment  before 
shipments  commenced,  in  compliance  with 
which  the  bank  designated  was  notified  that 
it  might  make  pajrments.  It  was  held  that 
plaintiff's  actions  showed  acceptance  of  de- 
fendant's construction  of  the  contract  as  to 
place  of  payment. 

40.  Mand  v.  Trail,  92  Ind    521,  47  Am. 
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b.  Notes  or  Other  Obligations.'*^  By  agreement  of  the  parties  payment  may 
be  made  by  draft/^  note,  or  order;  but  the  mere  giving  of  a  note  or  order  for  the 
price  will  not  constitute  payment  unless  the  parties  so  agree. Objections 
because  of  variance  between  the  form  of  notes  given  and  those  which  the 
seller  agreed  to  accept  may  be  waived  by  him  and  he  may  maintain  his  owner- 


Rep.  163,  holding  that  in  an  action  on  a  con- 
tract by  telegram,  by  which  plaintitts,  who 
Avere  merchants  in  Baltimore,  Md.,  bought  of 
defendant,  a  merchant  in  Indiana,  live  car- 
loads of  wheat,  but  which  is  silent  as  to  the 
time  and  place  of  payment,  a  custom  among 
merchants  in  Indiana  may  be  proved  to  show 
that  payment  was  to  be  made  in  Baltimore 
on  the  arrival  of  the  wheat. 

41.  As  affecting  transfer  of  title  see  in- 
fra. VI,  A,  5,  d. 

42.  Patterson  v.  Stettauer,  40  N.  Y.  Super. 
Ct.  54,  holding  that  an  agreement  by  the 
seller  to  deliver  from  day  to  day,  for  a  period 
extending  over  several  months,  and  by  the 
buyer  to  pay  on  the  first  day  of  each  month 
in  drafts,  drawn  by  the  seller  on  the  buyer  at 
twenty  days'  sight,  does  not  restrict  the  seller 
to  drawing  on  the  lirst  of  each  month  but  a 
single  draft  for  all  the  goods  delivered  dur- 
ing the  preceding  month. 

Insolvency  of  buyer. —  The  secretary  of  a 
company  engaged  in  the  manufacture  of  bi- 
cycle tires  sold  a  bill  of  goods  to  a  company 
manufacturing  bicycles,  and  also  bought  a 
number  of  bicycles  from  the  latter.  The 
tires  were  to  be  billed  from  the  manufactu- 
rers, and  paid  for  by  a  draft  on  the  secretary, 
who  was  to  charge  the  amount  against  the 
sum  he  owed  for  bicycles.  It  was  held,  in  an  ac- 
tion by  the  tire  company  against  the  bicycle 
company,  that  defendant  became  the  debtor 
of  plaintiff,  and  that  the  mode  of  payment, 
if  binding  on  plaintiff  at  all,  was  binding 
only  during  the  solvency  of  the  secretary. 
Sercombe-Bolte  Mfg.  Co.  v.  John  P.  Lovell 
Arms  Co.,  171  Mass.  175,  50  N.  E.  535. 

43.  Triplett  v.  Mansur,  etc..  Implement 
Co.,  68  Ark.  230,  57  S.  W.  261,  82  Am.  St. 
Rep.  284;  Nissen  v.  Tucker,  46  N.  C.  176. 

44.  Pape  v.  Ferguson,  28  Ind.  App.  298,  62 
N.  E.  712;  W.  H.  H.  Peck  Co.  i?.  Gordon,  112 
Mich.  487,  70  N.  W.  1034;  Cave  v.  Hall,  5 
Mo.  59.  See  also  Crawford  v.  Saunders,  9 
Tex.  Civ.  App.  225,  29  S.  W.  102. 

Alteration  of  note. —  Where  plaintiff  was  to 
give  defendant  a  note  for  certain  property 
purchased,  and  defendant  prepared  the  note, 
which  plaintiff  signed  and  returned  to  de- 
fendant; but  before  doing  so,  without  de- 
fendant's knowledge,  he  erased  a  clause  in 
the  note  making  it  negotiable,  the  acceptance 
of  the  note  by  defendant  without  examination 
when  it  was  handed  back  to  him  w^as  not 
negligence,  and  his  giving  an  order  thereupon 
for  delivery  of  the  property  did  not  consti- 
tute a  settlement  which  precluded  him  from 
refusing  to  retain  the  note  or  to  deliver  the 
propertv  on  learning  of  the  erasure.  Frum 
V.  Keeney.  109  Iowa  393,  80  N.  W.  507. 

Obligation  of  third  person. —  Where  a  con- 
tract of  sale  of  chattels  provides  that  the  pur- 
chaser shall  pay  by  an  order  on  a  third  per- 


son, and  a  note  to  be  executed  by  such  person 
to  the  seller,  but  the  contract  does  not  ap- 
pear on  its  face  to  be  made  for  such  person's 
benefit,  his  mere  approval  creates  no  liability 
on  his  part,  but  the  seller  must  show  that 
such  person  promised  to  pay  him,  and  that 
he  made  the  contract  and  delivered  the  prop- 
erty in  reliance  on  such  promise.  McCartney 
V.  Hubbell,  52  Wis.  360,  9  N.  W.  61.  In 
Challoner  v.  Boyington,  83  Wis.  399,  53  N.  E. 
694,  it  was  held  that,  when  the  note  of  a 
third  person  is  received  on  the  sale  of  goods, 
the  note  will  be  deemed  to  have  been  taken 
by  the  vendor  in  satisfaction,  unless  the  con- 
trary is  expressly  proved.  On  a  sale  by 
plaintiiTs  to  defendants  of  lumber,  to  be  paid 
for  in  promissory  notes  secured  by  mort- 
gage executed  by  a  third  party  and  held 
by  defendants,  where  nothing  was  said  about 
defendants  indorsing  the  notes,  any  assign- 
ment or  transfer  of  the  notes  that  would 
convey  the  title  would  fulfil  the  contracts  in 
regard  to  them  on  the  part  of  defendants. 
Paine  v.  Smith,  33  Minn.  495,  24  N.  W.  305. 

Liability  as  indorser. —  Where  a  purchaser 
of  goods  transfers  without  indorsement  a 
note  in  payment,  and  in  a  suit  thereafter 
brought  on  the  note  a  set-off  is  established 
by  the  maker,  the  seller  may  resort  to  the 
purchaser  for  the  price  of  the  goods.  Jones 
V.  Yeargain,  12  N.  C.  420. 

Assumption  of  debt  by  buyer. —  Where  de- 
fendant assumed  the  payment  of  a  certain 
note  as  a  part  of  the  consideration  of  a  pur- 
chase, plaintiffs  agreeing  to  sign  a  renewal 
of  the  note  as  defendant's  sureties  if  he 
should  not  be  ready  to  pay  at  maturity,  de- 
fendant, when  sued  for  a  breach  of  his  agree- 
ment, cannot  rely  upon  plaintiffs'  breach  of 
their  agreement  without  alleging  that  he  re- 
quested them  to  renew  the  note  after  its 
maturity.  Muir  v.  Samuels,  110  Ky.  605,  62 
S.  W.  481,  23  Ky.  L.  Rep.  14. 

Authority  of  agent. —  Where  a  contract  au- 
thorized agents  to  sell  machinery,  taking  two 
notes  in  payment,  the  action  of  the  agents 
in  taking  three  notes  not  being  in  accordance 
with  the  contract,  the  seller  was  under  no 
obligation  to  aecept  them.  Piano  Mfg.  Co. 
V.  Eich,  (Iowa  1904)  97  N.  W.  1106. 

Approval  of  paper.-r-  A  sale  for  approved 
indorsed  paper  means,  in  law,  a  sale  for  paper 
which  ought  to  be  approved,  and  not  for 
paper  such  as  the  seller  may  approve.  Guier 
V.  Page,  4  Serg.  &  R.  (Pa.)  1.  See  also 
Hodgson  f.  Davies,  2  Campb.  530,  11  Rev. 
Rep.  789. 

Effect  of  delay. —  Upon  an  agreement  to 
execute  notes  in  payment  of  the  price  of 
goods  sold,  they  must  be  executed  within  a 
reasonable  time,  or  the  wiiole  sum  becomes 
due  forthwith.  Hays  r.  Weatherman,  14 
Ind.  341. 
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ship  in  them  so  long  as  the  rights  of  innocent  purchasers  for  value  are  not 
involved.^^ 

c.  Deductions.*^  If  there  is  neither  warranty  nor  fraud  in  the  sale  of  a  chattel, 
a  defect  in  the  quality  does  not  entitle  the  buyer  to  any  diminution  in  the  price 
on  that  account. '^^  He  purchases  at  his  peril.*^  If  an  article  sold  be  of  the  slightest 
value  to  either  the  vendor  or  vendee,  it  will  suffice  by  way  of  consideration  for 
a  promise  to  pay  the  agreed  price,  however  disproportionate  to  the  real  value. 
If,  however,  there  is  fraud  on  the  part  of  the  seller,  the  buyer,  although  he  retains 
the  goods  without  offering  to  return  them,  is  entitled  in  case  the  goods  are  defective 
in  quality,  to  a  diminution  in  the  purchase-price  on  account  of  such  defects,^^ 
and  if  the  goods  are  wholly  worthless,  this  would  present  a  complete  defense  to 
an  action  for  the  purchase-price,  although  no  offer  was  made  to  return  them.^^ 
Likewise  if  title  to  part  of  the  chattels  sold  fails,  the  purchaser  is  entitled  to  a 
deduction  pro  tanto  in  the  price  agreed  on;^^  and  where  there  is  a  failure  of  title  to 
all  the  chattels  sold,  the  purchaser  can  treat  the  transaction  as  presenting  an  instance 
of  an  entire  failure  of  consideration.^^    And  the  buyer  may  by  the  provisions  of 


45.  South  Bend  Iron-Works  v,  Cottrell,  31 
Fed.  254. 

46.  Effect  of  warranty  see  infra,  VII,  J,  3. 

47.  Hawkins  v.  King,  30  Ga.  909;  Gil- 
lespie V.  Torrance,  25  N.  Y.  306,  82  Am.  Dec. 
355;  Gihon  v.  Levy,  2  Duer  (N.  Y.)  176; 
Johnson  r.  Titus,  2  Hill  (N.  Y.)  606;  Welsh 
V.  Carter,  1  Wend.  (N.  Y.)  185,  19  Am.  Dec. 
473;  Sweet  f.  Colgate,  20  Johns.  (N.  Y.) 
196,  11  Am.  Dec.  266;  Seixas  v.  Woods,  2 
Cai.  (N.  Y.)  48,  2  Am.  Dec.  215.  And 
see  Barnum  v.  Barnum,  8  Conn.  469,  21  Am 
Dec.  689.  But  see  Road  Commissioners  v\ 
Macon,  2  Brev.  (S.  C. )  105,  where  it  was 
held  that  commissioners  of  roads  selling  an 
estray  as  public  agents  are  not  liable  for 
any  implied  warrantj'^  for  a  defect  in  the 
animal  sold.  But  if  the  money  be  not  paid 
over,  defendant,  the  purchaser,  may  claim  a 
discount  for  the  unsoundness  of  the  thing 
sold. 

Illustration. —  In  the  case  of  Chandelor  v. 
Lopus,  Cro.  Jac.  4,  79  Eng.  Reprint  3,  it  was 
held  that  for  selling  a  jewel,  which  was  af- 
firmed to  be  a  bezoar  stone,  when  it  was  not, 
no  action  lay,  unless  defendant  knew  it 
was  not  a  bezoar  stone,  or  had  warranted  it 
to  be  one. 

Failure  to  inspect. —  One  who  fails  to  in- 
spect at  the  place  of  shipment  goods  sold 
without  special  warranty  is  not  entitled  to 
a  reduction  of  the  purchase-price  on  the 
ground  that  the  goods  were  of  inferior 
quality,  where  an  inspection  would  have  dis- 
closed their  condition.  Labrecque  v.  Duckett, 
22  Quebec  Super.  Ct.  135. 

Knowledge  of  defect.— Where  plaintiffs  of- 
fered cattle  for  delivery  under  their  contract 
with  defendants,  to  which  defendants  objected 
on  account  of  their  quality  and  the  manner 
of  their  delivery,  defendants  could  not,  in 
the  absence  of  consent  by  plaintiffs,  receive 
the  cattle,  and  compel  plaintiffs  to  submit 
to  a  discount  on  the  price.  Gleckler  V. 
Slavens,  5  S.  D.  364,  59  N.  W.  323. 

Under  the  Louisiana  statutes  the  buyer  is 
given  the  right  to  claim  a  reduction  of  the 
price  when  the  thing  sold,  although  not  of 
the  character  required  by  the  contract,  is 
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susceptible  of  use.  Civ.  Code,  art.  2541  et 
seq.  L^nless  the  object  sold  be  absolutely 
useless,  it  is  rather  the  duty  of  courts  of 
justice  to  make  a  fair  deduction  from  the 
price  than  entirely  to  avoid  the  sale,  espe- 
cially when  the  real  value  of  the  thing  bears 
any  reasonable  proportion  to  the  price 
agreed  on.  Beale  v.  De  Gruy,  2  La.  468, 
Where  a  part  of  the  goods  are  defective  the 
purchaser  will  be  relieved  from  paying  for 
that  part.  C.  S.  Burk  v.  Laplace,  46  La. 
Ann.  722,  15  So.  293.  Where  goods  were 
purchased  in  Ncav  Orleans  to  be  shipped  to 
Boston,  which  on  arrival  at  the  latter  port 
were  found  damaged,  and  sold  at  a  loss,  after 
notifying  the  seller,  and  refusal  to  accept,  it 
appearing  from  the  evidence  that  they  were 
damaged  when  sold  in  New  Orleans,  the  pur- 
chaser is  entitled  to  a  deduction  of  the  price, 
the  amount  of  which  is  to  Fe  ascertained  by 
the  difference  between  the  price  for  which 
they  were  sold  and  the  market  price  of  the 
articles  in  New  Orleans  at  the  date  of  the 
original  sale.  Foster  v.  Baer,  6  La.  Ann. 
442.  The  provisions  of  the  statute  cannot  be 
extended  so  as  to  compel  the  party  who  has 
contracted  for  a  filtering  plant  of  fixed  ca- 
pacity as  to  quality,  quantity,  and  in  other 
respects,  to  pay  some  part  of  the  price  for  a 
plant  not  capable  of  accomplishing  the  pur- 
poses specified  in  the  contract.  National 
Water  Purifving  Co.  v.  New  Orleans  Water- 
works Co.,  48  La.  Ann.  773,  19  So.  865. 

48.  Seixas  v.  Woods,  2  Cai.  (N.  Y.)  48,  2 
Am.  Dec.  215. 

49.  Johnson  '  f.  Titus,  2  Hill  (N.  Y.) 
606. 

50.  Brown  v.  Weldon,  99  Mo.  564,  13  S.  W. 
342;  Wade  V.  Scott,  7  Mo.  509. 

51.  Ferguson  Implement  Co.  v.  Parmer,  128 
Mo.  App.  300,  107  S.  W.  469. 

52.  Hoffman  v.  Chamberlain,  40  N.  J.  Eq. 
663,  5  Atl.  150,  53  Am.  Rep.  783.  And  see 
Judkins  v.  Earl,  7  Me.  9. 

53.  Hoffman  v.  Chamberlain,  40  N.  J.  Eq. 
663,  5  Atl.  150,  53  Am.  Rep.  783 ;  Eichholz  v. 
Bannister,  17  C.  B.  N.  S.  708,  11  Jur.  N.  S. 
15,  34  L.  J.  C.  P.  105,  12  L.  T.  Rep.  N.  S. 
76,  13  Wkly.  Rep.  96,  112  E.  C.  L.  708.  And 
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the  contract  be  entitled  to  certain  deductions  under  specified  conditions. Where 
the  buyer  is  entitled  to  a  certain  discount  if  payment  is  made  before  a  certain 
time,  the  discount  can  be  claimed  only  on  full  payment  before  the  expiration 
of  the  time  specified. 

d.  Tender.  A  tender  in  payment  of  the  price  is  not  sufficient  unless  it  is 
made  at  the  proper  time  and  place,^^  of  the  proper  amount,^*  and  in  a  proper 
medium  of  payment. A  tender  of  a  check  is  not  sufficient. Under  an  agree- 


see  Orr  v.  Burwell,  15  Ala.  378.  Compare 
Wright  V.  Shorter,  56  Ga.  72. 

54.  Llewellyn  Steam  Condenser  Mfg.  Co.  v. 
Malter.  76  Cal.  242,  18  Pae.  271;  Hawley  v. 
Brumagim,  33  Cal.  394;  Bristol  v.  Mente,  79 
N.  Y.  ^App.  Div.  67,  80  N.  Y.  Suppl.  52 
[affirmed,  in  170  N.  Y.  599,  70  N.  E.  1096]  : 
Ames  V.  Quimbv,  96  U.  S.  324,  24  L.  ed.  635; 
Gottschalk  Co.  v.  Distilling,  etc.,  Co.,  62  Fed. 
901. 

Payment  in  instalments. —  Wh^n  payment 
is  to  he.  made  in  instalments  any  deduction 
from  the  price  should  be  taken  from  the 
earlier  instalment  in  the  absence  of  any  other 
agreement.  Bennett  v.  McGillan,  28  Fed. 
411. 

Purchase  of  going  concern. —  An  agreement 
by  the  seller  of  a  newspaper  business  to  pay 
any  "  indebtedness  "  of  the  paper  contracted 
before  the  sale  did  not  include  the  settlement 
of  uncompleted  advertising  contracts  for 
which  the  seller  was  paid  in  advance  by  the 
advertisers.  Blew  v.  Collins,  61  Minn.  418, 
63  N.  W.  1091. 

Commissions. —  Where  plaintiff  agreed  to 
deliver  logs  to  defendant  at  a  stated  price 
per  thousand  feet,  and  the  latter  agreed  to 
pay  at  the  end  of  each  month  for  the  logs 
delivered  during  the  month,  "  after  deducting 
for  all  advances  "  and  commissions  at  a  speci- 
fied rate,  defendants  were  not  entitled  to 
commissions  on  disbursements  made  when 
they  were  indebted  to  plaintiff  for  logs  deliv- 
ered under  the  contract.  Lee  v.  Byrne,  75 
Ala.  132. 

Agreement  for  allowance. —  Where  one 
agrees  to  allow  a  person  a  certain  percentage 
off  of  the  purchase-price  of  goods  bought  by 
him  at  a  certain  auction,  the  fact  that  some 
of  the  goods  were  bought  by  a  third  party, 
for  the  joint  benefit  of  himself  and  the  per- 
son with  whom  the  agreement  was  made,  does 
not  affect  the  right  of  the  latter  to  an  allow- 
ance on  the  price.  Kixon  v.  Zuricalday,  144 
N.  Y.  300,  39  N.  E.  340. 

Agreement  to  repair. —  Where  plaintifi'  sold 
a  bicycle  to  defendant  on  monthly  payments 
of  ten  dollars,  with  an  agreement  to  keep  it 
in  repair,  and  defendant,  M'ith  plaintiff's 
knowledge,  took  it  for  repairs  to  the  manu- 
facturer, which  were  made  without  charge, 
except  in  one  instance,  when  four  dollars  and 
fifty  cents  was  demanded  by  the  manufac- 
turer, and  paid  by  defendant,  in  the  absence 
of  evidence  that  plaintiff  acquiesced  in  such 
pa-sonont,  or  assumed  to  reimburse  defendant 
therefor,  defendant  could  not  deduct  it  from 
liis  payment.  Equitable  General  Providing 
Co.  V.  Stein,  16  Misc.  (N.  Y.)  582,  38  N.  Y. 
Suppl.  774. 


Sea  damage. —  Where,  on  a  sale  of  hides 
through  a  broker,  the  bought  and  sold  note 
of  the  broker,  after  reciting  the  sale,  con- 
cludes :  "  No  allowance  except  for  sea  dam- 
ages. Price  12  cents  per  pound  cash,"  the 
contract  is  for  the  purchase  of  all  the  hides 
at  the  price  of  twelve  cents  per  pound,  sub- 
ject to  a  deduction  from  the  price  at  the 
usual  fair  rate  for  any  of  the  hides  that  were 
sea  damaged.  Bacon  v.  Gilman,  4  Lans.  (N.  Y.) 
456;  60  Barb.  640  [affirmed  in  57  N.  Y.  656]. 

55.  Kellogg  t\  Barrett,  12  N.  Y.  Suppl.  670. 
Compare  Godfrey  v.  Anderson,  12  Tex.  Civ. 
App.  64,  33  S.  W.  997,  holding  that  where  a 
merchant  sells  goods  at  "  a  cash  discount  of  5 
per  cent.,  if  paid  within  10  days  from  date 
of  shipment,"  in  an  action  for  the  price,  on 
failure  of  the  buyer  to  pay  in  ten  days,  de- 
fendant is  entitled  to  the  five  per  cent  dis- 
count. It  was  said  that  the  appellant  having 
sold  the  goods  on  ten  days'  time,  at  a  dis- 
count of  five  per  cent,  and  having  sued  on 
such  contract  for  the  purchase-price  must 
allow  such  discount. 

Computation  of.  discount. —  Where  goods 
were  sold  under  a  written  contract  at  so 
much  per  load,  "  to  be  taken  by  the  dock  ac- 
count and  paid  for  in  cash,  allowing  2i/2  per 
cent,  discount  within  fourteen  days  from  the 
date;  the  goods  to  be  taken  on  board  and  the 
duty  deducted,"  and  the  duty  was  payable  by 
the  buyer,  the  discount  was  to  be  calculated 
on  the  sum  to  be  received  by  the  seller  only, 
exclusive  of  the  dutv.  Smith  r.  Blandy, 
R.  &  M.  260,  21  E.  C.  L  740. 

56.  Minear  v.  Phelps,  112  Mich.  84,  70 
N.  W.  422. 

57.  Minear  v.  Phelps,  112  Mich.  84,  70 
N.  W.  422;  Aiken  f.  Davis,  45  Barb.  (N.  Y.) 
44. 

58.  Bass  f.  White,  7  Lans.  (N.  Y.)  171. 
Amount. —  Where  on  the  sale  of  personal 

property  the  amount  to  be  paid  is  to  be  deter- 
mined by  measurement  of  the  property,  a 
measurement  which  was  grossly  unfair  as  the 
result  of  fraud  or  mistake  is  not  bindin;?,  and 
a  tender  based  thereon  does  not  entitle  the 
purchaser  to  possession.  Baker  r.  ^McDonald, 
74  Nebr.  595,  104  N.  W.  923,  1  L  R.  A.  N.  S. 
474. 

59.  Bristol  v..  Mente,  79  N.  Y.  App.  Div. 
67,  80  N.  Y.  Suppl.  52  [aftnncd  in  178  X.  Y. 
599,  70  N.  E.  1090],  holding  that  a  tender  by 
a  purchaser  of  goods  of  the  larger  portion  of 
the  price  in  gold  or  legal  tender  notes  and  the 
balance  in  United  States  or  national  bank- 
notes Avas  good  where  no  objection  was  made. 

60.  Bass  i\  White,  7  Laiis.  (N.  Y.)  171; 
Aiken  r.  Davis,  45  Barb.  (N.  Y.)  4-1. 

Waiver  of   objection.— Where   tlic  buyer 
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merit  to  accept  notes  in  payment,  a  tender  of  worthless  notes  is  insufficient.®^ 
Tender  is  excused  where  tlae  seller  has  refused  to  fulfil  his  agreement  to  deliver/^ 
and  by  inability  to  find  the  seller  at  his  residence  or  usual  place  of  business  or 
after  a  careful  search  for  him  at  the  specified  time  for  payment. If  a  valid 
tender  is  refused  the  buyer  is  not  obhged  to  make  a  second  tender.  Where, 
in  an  action  for  a  breach  of  contract  for  the  sale  of  goods,  the  seller  showed  that 
he  offered  to  deliver,  but  was  prevented  by  the  buyer's  refusal  to  accept,  and  the 
buyer  showed  that  the  seller  refused  to  allow  the  buyer  to  inspect  the  goods 
when  offered,  the  question  of  a  tender  of  the  price  was  not  in  issue. ''^ 

e.  Interest.  The  buyer  is  liable  for  interest  on  the  purchase-price  from  the 
time  the  same  becomes  due,®*^  and  in  the  case  of  a  cash  sale  from  the  delivery 
of  the  goods.  On  a  sale  on  credit  interest  begins  to  run  from  the  expiration 
of  the  term  of  credit,®^  unless  by  the  terms  of  the  contract  interest  is  payable 
from  the  date  thereof. 

f.  Evidence.  No  presumption  of  payment  arises  from  the  fact  of  delivery 
where  nothing  is  said  as  to  whether  the  sale  is  for  cash  or  on  credit,'"  and  a  recital 
of  payment  in  a  bill  of  sale  has  been  held  not  to  be  conclusive  of  the  fact.'^ 

6.  Default  and  Excuses  Therefor.  A  default  in  making  payment  of  the 
purchase-price  may  be  ground  for  rescission  of  the  contract,'^  or  may  be  relied 


tenders  his  check  for  the  proper  amount  in 
payment  and  no  objection  is  made  to  the 
amount  or  form  of  tender,  the  seller  cannot 
afterward  object  that  the  tender  was  not  in 
money.  Johnson-Locke  Mercantile  Co.  v.  How- 
ard, (Cal.  1901)  65  Pac.  953. 

61.  Roget  V.  Merritt,  2  Cai.  (N.  Y.)  117. 

62.  Biggers  v.  Pace,  5  Ga.  171;  Abels  v. 
Glover,  15  La.  Ann.  247;  Cornwell  f.  Haight, 
21  N.  Y.  462;  Anderson  v.  Sherwood,  56 
Barb.  (N.  Y.)  66;  Bicknall  v.  Waterman,  5 
R.  I.  43. 

63.  Mathis  v.  Thomas,  101  Ind.  119;  Guil- 
ford V.  Mason,  22  R.  I.  422,  48  Atl.  386. 

64.  Mathis  v.  Thomas,  101  Ind.  119. 

Tender  of  security. —  Where  defendant  con- 
tracted to  deliver  property  to  plaintiff,  who 
agreed  to  furnish  certain  security,  plaintiff 
was  not  excused  for  failure  to  deliver  secu- 
rity on  demand,  merely  because  he  had  pre- 
viously tendered  it  to  defendant,  who,  for 
the  time^  declined  to  receive  it.  Dills  v. 
Dougherty,  6  Dana  (Ky.)  253. 

65.  Feisberg  v.  Moore,  84  Ark.  399,  106 
S.  W.  197. 

66.  Kentucky. —  Henderson  Cotton  Mfg.  Co. 
f.  Lowell  Mach.  Shops,  86  Kv.  668,  7  S.  W. 
142,  9  Ky.  L.  Rep.  831. 

Minnesota. — Cooper  v.  Reaney,  4  Minn.  528. 

IsleiD  York. —  Lackawanna  Mills  f.  Weil,  21 
N.  Y.  App.  Div.  492,  47  N.  Y.  Suppl.  585 
[affirmed  in  162  N.  Y.  642,  57  N.  E.  1114]; 
Peetsch  v.  Quinn,  7  Misc.  6,  27  N.  Y.  Suppl. 
323. 

Ohio. —  Shawhan  v.  Van  Nest,  25  Ohio  St. 
490,  18  Am.  Rep.  313. 

Texas. —  Heidenheimer  v  Ellis,  67  Tex.  426, 
3  S.  W.  666;  Barnett  V.  Pyle,  35  Tex.  Civ. 
App.  22,  79  S.  W.  1093. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  499. 

Defect  in  title. —  Where  different  parties 
claim  a  lien  on  slaves  sold  for  a  note  not 
negotiable,  the  vendee  may  retain  the  price 
until  his  title  be  quieted,  and  can  be  charged 
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no  interest.  Miles  v.  Oden,  8  Mart.  N.  S. 
(La.)  214,  19  Am.  Dec.  177. 

67.  Alabama. —  Shields  v.  Same,  31  Ala. 
53;  Waring  v.  Henry,  30  Ala.  721. 

Georgia. —  Parke  v.  Foster,  26  Ga.  465,  71 
Am.  Dec.  221. 

Illinois. —  Maltman  v.  Williamson,  69  111. 
423. 

Massachusetts. —  Foote  v.  Blanchard,  6 
Allen  221,  83  Am.  Dec.  624. 

South  Carolina. —  Dotterer  v.  Bennett,  5 
Rich.  295. 

See  43  Cent.  Dig   tit.  "Sales,"  §  499. 

And  see  Marx  v.  Raley,  6  Cal.  App.  479,  92 
Pac.  519. 

68.  Goulds  Mfg.  Co.  v.  Munckenbeck,  20 
N.  Y.  App.  Div.  612,  47  N.  Y.  Suppl.  325; 
Bannerman  v.  Fullerton,  5  Nova  Scotia  200. 

69.  Stark  v.  Anderson,  104  Mo.  App.  128, 
78  S.  W.  340. 

Interest  payable  in  instalments. —  Where 
the  price  is  not  exigible  until  after  five  years 
on  payment  of  interest  at  the  commencement 
of  each  year,  the  failure  to  pay  the  second 
year's  interest  will  not  forfeit  the  term;  no 
such  penalty  being  expressed  or  implied. 
Bacchus  V.  Moreau,  7  Rob.  (La.)  539. 

70.  Robbins  v.  Harrison,  31  Ala.  160. 

71.  Rice  V.  Hancock,  Harp.  (S.  C.)  393; 
Lewis  V.  Castleman,  27  Tex.  407.  But  see 
Cousins  V.  Bowling,  100  Mo.  App.  452,  74 
S.  W.  168,  holding  that  a  statement  in  a 
memorandum  of  a  contract  of  sale  that  money 
given  the  seller  was  a  payment  is  binding, 
and  it  cannot  be  shown  that  it  was  given  as  a 
forfeit.    See  also  Hull  v.  Pitrat,  45  Fed.  94. 

72.  See  supra,  IV,  B,  3,  c,  (i),  (b). 
Specific  agreement. —  An  agreement  for  the 

sale  of  coal  provided  that  the  failure  to 
make  the  first  payment  should  render  the 
agreement  void,  where  no  money  was  ten- 
dered until  five  months  after  the  day  pointed 
out,  and  not  until  two  months  after  the  for- 
mal notice  of  forfeiture,  the  agreement  was 
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on  by  the  seller  to  excuse  his  default  or  delay  in  making  delivery.'^  In  accord- 
ance with  general  rules  if  the  buyer  has  bound  himself  to  a  certain  time  or  mode 
of  payment,  difficulty  or  impossibility  of  performance  not  due  to  the  fault  of  the 
seller  will  not  excuse  his  default."^*  But  if  the  purchase-money  is  to  be  sent  by 
express,  the  buyer  is  not  liable  for  delay  of  the  express  company. '^^  Failure  or 
refusal  of  the  seller  to  make  a  proper  delivery  will  of  course  excuse  default  on  the 
paiii  of  the  buyer.  But  where  there  is  a  substantial  compliance  on  the  part 
of  the  seller,  a  slight  variance  in  the  performance  of  his  part  of  the  contract  from 
the  provisions  thereof  will  not  excuse  default  on  the  part  of  the  buyer." 

7.  Waiver  of  Default.  While  payment  at  the  time  specified  or  implied  in 
the  contract  may  be  waived  by  the  seller  a  waiver  on  condition  will  not  become 
binding  unless  the  condition  is  complied  with.'^  Delivery  of  the  goods  without 
demanding  payment  is  not  necessarily  a  waiver  of  payment  on  delivery,  but 
such  conduct  may  be  explained  and  controlled  by  other  evidence. So  too  where 


properly  canceled.  Russell  v.  Stewart,  204 
Pa.  St.  211,  53  Atl.  771.  Under  a  contract 
providing  for  annual  payments  and  condi- 
tioned that,  should  any  annual  payment  be- 
come due,  and  default  be  made  sixty  days 
after  demand,  the  contract  should  be  null 
and  void,  the  contract  was  terminable  for 
the  benefit  of  the  buyer  as  well  as  of  the 
seller,  and,  where  default  has  been  made  in 
payment,  it  cannot  be  recovered  by  suit,  as 
the  contract  is  then  avoided  for  all  purposes. 
Williamson  v.  Hill,  154  Mass.  117,  27  N.  E. 
1008,  13  L.  R.  A.  690. 
78.  See  supra,  V,  B,  11,  e,  (vi). 

74.  Thompson  v.  Ray,  46  Ala.  224 ;  Hughes 
f.  Eschback,  7  D.  C.  66;  Felix  v.  Bevington, 
52  Mo.  App.  403;  Meeker  v.  Johnson,  5  Wash. 
St.  718,  32  Pac.  772,  34  Pac.  148.  And  see 
Seligman  v.  Beecher,  36  Pa.  Super.  Ct.  475. 

75.  Halsey  v.  Hurd,  11  Fed.  Cas.  No.  5,967, 

6  McLean  102. 

76.  California. —  Russ  Lumber,  etc.,  Co.  V. 
Muscupiabe  Land,  etc.,  Co.,  120  Cal.  521,  52 
Pac.  995,  65  Am.  St.  Rep.  186. 

Illinois.— Sloan  v.  Thornhill,  68  111.  App. 
331. 

Maryland. —  Bollman  v.  Burt,  61  Md.  415. 
Michigan. —  Sherwood  v.  Hecox,  35  Mich. 
202. 

Minnesota. —  Robson  v.  Bohn,  27  Minn.  333, 

7  N.  W.  357. 

Pennsylvania. —  Rockwell  Mfg.  Co.  i'.  Cam- 
bridge Springs  Co.,  21  Pa.  Co.  Ct.  248. 

Wisconsin. —  Williams  v.  Thrall,  101  Wis. 
337,  76  N.  W.  599. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  509. 

Quality  of  goods. —  Where  a  receiver,  hav- 
ing contracted  to  sell  a  certain  quantity  of 
lumber,  of  diflerent  grades,  at  a  uniform 
price,  a  higher  price  to  be  charged  in  case 
of  partial  performance  and  breach,  payments 
to  be  made  at  stated  intervals,  cited  the 
buyer  to  show  why  the  contract  should  not 
be  annulled  for  non-payment  of  an  instal- 
ment, and  the  court  gave  him  ten  days  in 
which  to  make  the  payment,  the  fact  that 
the  buyer,  before  expiration  of  the  ten  days, 
ordered  the  receiver  to  deliver  the  cheaper 
grade  of  lumber,  which  was  refused,  did  not 
excuse  him  from  his  default,  and  throw  tlie 

[18] 


default  on  the  receiver,  since,  if  this  were 
so,  the  buyer  could  claim  the  best  quality, 
as  well  as  the  poorest,  and  secure  it  at  the 
uniform  price,  to  the  extent  of  the  advance 
payments  made  by  him,  despite  his  default. 
Pacific  Lumber  Co.  v.  Prescott,  40  Oreg.  374, 
67  Pac.  207,  416. 

Refusal  to  credit. —  Where  goods  are  in 
fact  sold  and  delivered  to  a  person,  the  dec- 
laration of  the  seller  that  he  did  not  or 
would  not  credit  that  person  on  his  own 
responsibility  is  not  sufficient  to  discharge 
from  liability  the  person  to  whom  the  goods 
were  so  sold  and  delivered.  Hicks  v.  Bailey, 
16  Tex.  229. 

77.  Hatch  i:  Hall,  48  Wash.  109,  92  Pac. 
936. 

78.  Glenny  v.  Lacy,  1  N.  Y.  Suppl.  513; 
Witte  Mfg.  Co.  V.  Reilly,  11  N.  D.  203,  91 
N.  W.  42;  Clark  v.  Bache,  186  Pa.  St.  343, 
40  Atl.  484. 

79.  Equitable  Mfg.  Co.  v.  Bijrgers,  119  Ga. 
100,  45  S.  E.  962. 

80.  Seed  v.  Lord,  66  Me.  580;  Ullmau  v. 
Barnard,  7  Gray  (Mass.)  554;  Tyler  v.  Free- 
man, 3  Cush.  (Mass.)  261;  Straus  v.  J.  M. 
Russell  Co.,  85  Fed.  589.  See  also  Pennsyl- 
vania Coal  Co.  V.  Ryan,  107  111.  226,  where 
delivery  was  in  instalments. 

Controlling  circumstances.— •  The  fact  that 
upon  a  consignor's  delivery  of  property  to  a 
carrier,  and  taking  a  bill  of  lading  therefor, 
he  retains  the  bill  of  lading,  draws  on  the 
consignee  for  the  price,  sells  the  draft,  and 
pledges  the  bill  of  lading,  which  represents 
the  property  shipped,  to  secure  it,  instead  of 
sending  the  bill  direct  to  the  consignee,  is  a 
rebuttal  of  the  presumption  that  it  was  an 
absolute  delivery  to  the  consignee,  with  in- 
tent to  waive  payment  on  delivery.  Thomas 
r.  Florida  First  Nat.  Bank,  66  111.  App.  56. 

In  New  York  delivery  without  demanding 
payment  is  regarded  as  a  waiver  in  the  ab- 
sence of  evidence  to  show  a  contrarv  intent. 
Smith  r.  Lynes,  5  N.  Y.  41  \ affirming  3 
Sandf.  2031 ;'  Albert  r.  R.  Lewis  Steiner  Mfg. 
Co.,  42  Misc.  522,  86  N.  Y.  Suppl.  162; 
Hennequin  Sands,  25  Wend.  640;  Lupin 
r.  Marie,  6  Wend.  77,  21  Am.  Dec.  256.  And 
see  Gibson  i\  Tobey,  46  N.  Y.  637.  7  Am. 
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a  note  for  the  price  is  to  be  given  on  delivery  the  fact  that  delivery  is  made  without 
receiving  the  note  is  not  necessarily  a  waiver  of  the  default.  Whether  the  delivery 
was  made  under  such  circumstances  as  to  constitute  a  waiver  is  in  such  cases  regarded 
as  a  question  for  the  jury.^^  Default  is  not  waived  by  a  failure  to  cancel  the 
contract  on  non-payment,^^  nor  by  basing  a  refusal  to  deliver  on  other  grounds,** 
An  unqualified  acceptance  of  payments  made  after  the  time  agreed  on  waives  the 
delay, and  an  acceptance  of  past-due  instalments,  accompanied  by  a  renewal 
of  the  contract,  will  waive  a  forfeiture  for  such  non-payment.^^  An  agreement  to 
give  secured  notes  in  payment  is  waived  by  the  acceptance  of  unsecured  notes,*' 
and  default  in  refusing  to  comply  with  a  sale  without  opportunity  for  testing 
the  goods  sold  is  waived  where  the  seller  executes  a  new  contract  with  a  provision 
permitting  such  test.** 

Vl.  Operation  and  Effect. 

A.  Transfer    of    Title  —  l.  In   General  —  a.  Executory   and  Executed 

Contracts.*^  In  order  to  pass  the  title  to  goods  as  against  the  seller  or  those 
claiming  under  him  there  must  be  a  valid  existing  and  completed  contract  of 
sale.^^  Under  a  completed  contract  of  sale  the  property  in  the  goods  passes  at 
once  from  the  seller  to  the  buyer,    at  the  place  where  the  contract  becomes  com- 


Kep.  397,  where  delivery  was  accompanied  by 
an  implied  understanding  that  it  was  con- 
ditional on  payment.  It  is,  however,  held 
that  delivery  of  an  instalment  without  pay- 
ment is  not  a  waiver  as  to  subsequent  instal- 
ments. Barnes  v.  Denslow,  9  N  Y.  Suppl. 
53  [affirmed  in  130  K  Y.  687,  30  N.  E.  671. 

Buyer  taking  possession. —  Where  the  buyer 
takes  possession  of  his  own  motion  there  is 
no  such  delivery  as  waives  payment.  Eiley 
V.  Wheeler,  42"  Vt.  528.  But  see  Rice  v. 
McLarren,  42  Me.  157. 

81.  Pond  Mach.  Tool  Co.  f.  Robinson,  38 
Minn.  272,  37  N.  W.  99;  Rinehart  v.  Olwine, 
5  Watts  &  S.  (Pa.)  157. 

82.  Wells  v.  Merle,  etc.,  Mfg  Co.,  66 
111.  App.  292;  Powell  V.  Bradlee,  9  Gill  & 
J.  (Md.)  220;  Witte  v.  Reilly,  11  N.  D.  203, 
91  N.  W.  42. 

83.  Pennsylvania  Coal  Co.  v.  Ryan,  107  111. 
226. 

84.  Pennsylvania  Coal  Co.  v.  Ryan,  107  111. 
226. 

85.  Love  t*.  Barnesville  Mfg.  Co.,  3  Pennew. 
(Del.)   152.  50  Atl.  536. 

86.  Hill  V.  Townsend,  69  Ala  286,  hold- 
ing, however,  that  it  would  not  waive  a  sub- 
sequent default. 

87.  Thomason  v.  Dill,  30  Ala.  444;  Ault- 
man  v.  Wirth,  54  111.  App.  17;  Saunders  i*. 
Turbeville,  2  Humphr.  (Tenn.)  272. 

88.  Colean  Mfg.  Co.  v.  Blanchett,  16  N.  D. 
341,  113  N.  W.  614. 

89.  Intention  of  parties  see  infra,  VI,  A, 
2,  a. 

90.  Alabama. —  Calhoun  V.  Thompson,  56 
Ala.  166,  28  Am.  Rep.  754. 

Connecticut. —  Forbes  v.  Marsh,  15  Conn. 
384. 

Illinois. —  Chickering  v.  Bastress,  130  111. 
206,  22  N.  E.  542,  17  Am.  St.  Rep.  309; 
Taylor  v.  Turner,  87  111.  296;  H.  A.  Pitt's 
Sons  Mfg.  Co.  V.  Poor,  7  111.  App.  24. 

Indiana. —  Holderman  v.  Miller,  102  Ind. 
356,  1  N.  E.  719. 

[V,  D,  7] 


Michigan. —  Winner  v.  Williams,  62  Mich. 
363,  28  N.  W.  904. 

New  York. —  Binghamton  First  Nat.  Bank 
f.  Peck,  61  N.  Y.  App.  Div.  258,  70  N.  Y. 
Suppl.  471;  Westcott  v.  Tilton,  1  Duer  53; 
Balz  V.  Shaw,  13  Misc.  181,  34  N.  Y.  Suppl. 
5  [affirming  11  Misc.  643,  32  N.  Y.  Suppl. 
791]. 

Pennsylvania. —  Clark  v.  Jack,  7  Watts 
375. 

Tennessee. —  Hawthorne  v.  Bowman,  3 
Sneed  524. 

Vermont. —  Grant  v.  King,  14  Vt.  367. 

England. —  Felthouse  v.  Bindley,  11  C.  B. 
N.  S.  869,  31  L.  J.  C.  P.  204,  6  L.  T.  Rep. 
N.  S.  157,  10  Wkly.  Rep.  423,  103  E.  C.  L. 
869  {affirmed  in  7  L.  T.  Rep.  N  S.  835,  11 
Wkly.  Rep.  429]. 

Knowledge  and  assent  of  buyer. —  An  at- 
tempt to  transfer  the  property  without  the 
knowledge  of  the  apparent  buyer  is  inopera- 
tive to  pass  the  title.  Day  v.  GriflSth,  15 
Iowa  104;  Hinckley  v.  Bridgham,  46  Me.  450; 
Town  V.  Griffith,  17  N.  H.  165. 

Defeasible  contracts. —  Third  persons  can- 
not avail  themselves  of  a  collateral  agree- 
ment between  the  parties  by  which  the  sale 
is  made  defeasible  on  certain  conditions. 
The  Ocean,  18  Fed.  Cas.  No.  10,401,  1  Sprague 
535. 

Consideration. —  Where  the  seller  cannot 
deny  the  consideration  no  other  person  can 
deny  it.  Pope  v.  Cheney,  68  Iowa  563,  27 
N.  W.  754.  See  also  Finn  v.  Hempstead,  24 
Ark.  111. 

91.  Illinois. —  Jennings  V.  Gage,  13  111.  610, 
56  Am.  Dec.  476. 

New  York. —  Dunnigan  f.  Crummey,  44 
Barb.  528. 

South  Dakota. —  Hull  v.  Caldwell,  3  S.  D. 
451,  54  N.  W.  100. 

Tennessee. —  Hardwick  v.  American  Can 
Co.,  113  Tenn.  657,  88  S.  W.  797. 

Washington. —  Brodack  v.  Morsbach,  38 
Wash.  72,  80  Pac.  275. 
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plete/^  and  for  this  reason  the  agreement  is  frequently  called  an  executed  con- 
tract.'^^  The  sale  is,  however,  an  executory  contract,.^^  if  the  seller  merely  promises 
to  transfer  the  property  at  some  future  day,^^  or  the  agreement  contemplates 
the  performance  of  some  act  or  condition  necessary  to  complete  the  transfer. 
Under  such  a  contract  until  the  act  is  performed  or  the  condition  fulfilled  which 
is  necessary  to  convert  the  executory  into  an  executed  contract,  no  title  passes 
to  the  buyer  as  against  the  seller  or  persons  claiming  under  him.^^    While  certain 


Wisconsin. —  James  Music  Co.  V.  Bridge, 
134  Wis.  510,  lU  N.  W.  1108. 

England. —  Tarling  v.  Baxter,  6  B.  &  C. 
360,  9  D.  &  R.  272,  5  L.  J.  K.  B.  0.  S.  164, 
30  Rev.  Rep.  355,  13  E.  C.  L.  169;  Joyce  v. 
Swann,  8  D.  &  R.  343;  Phillimore  f.  Barry, 
1  Campb.  513,  10  Rev.  Rep.  742. 

Separate  property  of  married  woman. — 
Where  a  wife's  title  to  a  farm  owned  by  her, 
and  carried  on  by  her  and  a  minor  son,  is 
cut  off  by  foreclosure,  and,  while  she  is 
holding  over,  in  the  absence  of  her  husband, 
she  sells  crops,  which  she  had  harvested  be- 
fore judgment  in  ejectment  against  her 
brought  by  the  purchaser  at  the  foreclosure, 
in  the  absence  of  proof  of  fraud,  the  buyer 
of  the  crops  acquires  good  title  as  against 
the  purchaser  of  the  land  at  the  foreclosure 
sale  and  as  against  the  husband's  creditors. 
Van  Etten  v.  Currier,  4  Abb.  Dec.  (N.  Y.) 
475,  3  Keyes  329  [affirming  29  Barb.  644]. 

Rights  of  purchaser. —  The  purchaser  of 
personal  property  subsequently  attached  for 
a  debt  of  the  original  owner  may  maintain 
an  action  against  an  attaching  officer  for  an 
injury  done  by  him  to  it  after  the  purchase. 
Richardson  v.  Kimball,  28  Me.  463. 

93.  Massachusetts. —  Finch  v.  Mansfield,  97 
Mass.  89. 

Nebraska. —  Neimeyer  Lumber  Co.  v.  Bur- 
lington, etc.,  R.  Co.,  54  Nebr.  321,  74  N.  W. 
670,  40  L.  R.  A.  534;  Havens  r.  Grand 
Island  Light,  etc.,  Co.,  41  Nebr.  153,  59  N.  W. 
681. 

ISIeiD  Eampshire. —  Felton  v.  Fuller,  29 
N.  H.  121. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Browne,  27 
Tex.  Civ.  App.  437,  66  S.  W.  341. 

Wisconsin. —  Congar  f.  Galena,  etc.,  R.  Co., 
17  Wis.  477. 

93.  Dunnigan  v.  Crummey,  44  Barb. 
(N.  Y.)  528;  Hardwick  v.  American  Can 
Co.,  113  Tenn.  657,  88  S.  W.  797;  Brodack  r. 
Morsbach,  38  Wash.  72,  80  Pac.  275. 

94.  See  Hardwick  v.  American  Can  Co.,  113 
Tenn.  657,  88  S.  W.  797,  distinguishing  and 
explaining  the  difference  between  the  terms 
"executed"  and  "executory"  as  applied  to 
contracts  of  sale. 

95.  Kerr  v.  Henderson,  62  N.  J.  L.  724,  42 
Atl.  1073. 

A  sale  of  goods  to  arrive  by  shipment  upon 
a  vessel  is  not  an  executed  but  is  an  execu- 
tory contract  under  which  no  present  title 
passes.  Middleton  r.  Ballingall,  1  Cal.  446; 
Shields  v.  Pettie,  4  N.  Y.  122  [affirming  2 
Sandf.  262] ;  Benedict  v.  Field,  4  Duer  (N.  Y.) 
154  [affirmed  in  16  N.  Y.  595]  ;  Russell  v. 
Nicoll,  3  Wend.  (N.  Y.)  112  20  Am.  Dec. 
670. 


96.  Arkansas, —  Jackson  v.  Jones,  22  Ark. 
158. 

California. —  Cardinell  V.  Bennett,  52  Cal. 
476. 

Illinois. —  Gibson  r.  Chicago  Packing,  etc., 
Co.,  108  111.  App.  100. 

Indiana. —  Lester  v.  East,  49  Ind.  588; 
Straus  r.  Ross,  25  Ind.  300. 

Louisiana. —  White  v.  White,  50  La.  Ann. 
104,  23  So.  95;  Chevremont  f.  Fulton,  19  La. 
248. 

Minnesota. —  Day  v.  Gravel,  72  Minn.  159, 
75  N.  W.  1;  Thompson  v.  Libby,  35  Minn. 
443,  29  N.  W.  150. 

Nebraska. —  Wallingford  V.  Burr,  15  Nebr. 
204,  18  N.  W.  67. 

New  Jersey. —  Brock  v.  O'Donnell,  45  N.  J. 
L.  441  [affirmed  in  49  N.  J.  L.  230,  10  Atl. 
708]. 

New  York. —  Bacon  v.  Gilman,  57  N.  Y. 
656;  Drucklieb  v.  Universal  Tobacco  Co.,  106 
N.  Y.  App.  Div.  470,  94  N.  Y.  Suppl.  777. 

North  Garolina. —  Davis  v.  Boyd,  51  N.  C. 
249;  Branson  v.  Gales,  7  N.  C.  312. 

Oklahoma. — ^  American  Soda  Fountain  Co. 
V.  Gerrer's  Bakery,  14  Okla.  258,  78  Pac. 
115. 

Tennessee. —  Hardwick  r.  American  Can 
Co.,  113  Tenn.  657,  88  S.  W.  797. 

Texas. —  Smith  v.  Texas,  etc.,  R.  Co.,  101 
Tex.  405,  108  S.  W.  819  [modifying  (Civ. 
App.  1907)  105  S.  W.  528]. 

Wisconsin. —  Smith  v.  Barron  County,  44 
Wis.  686. 

Question  for  jury.— W^hether  a  contract  is 
complete  or  merely  executory  is  for  the  jury. 
Grant  v.  Lower,  3  Tex.  App.  Civ.  Cas. 
§  232. 

97.  Arkansas. —  Ferrier  v.  Wood,  9  Ark.  85. 
California. —  Cardinell  v   Bennett,  52  Cal. 

476. 

Connecticut. —  Sejrmour  t\  Ives,  46  Conn. 
109. 

Illinois. —  Jennings  v.  Gage,  13  111.  610,  56 
Am.  Dec.  476;  Newell  v.  Grant  Locomotive 
Works,  50  111.  App.  611. 

loica. —  Snyder  r.  Tibbals,  32  Iowa  447. 

Kentucky. —  Calvert  v.  Sasseen,  4  Mete. 
245. 

Louisiana. —  Abat  v.  Atkinson,  21  La.  Ann. 
414;  Garrett  r.  Crooks,  15  La.  Ann.  483; 
Marshall  r.  Morehouse  Parish,  14  La.  Ann. 
689;  Knox  v.  Payne,  13  La.  Ann.  361. 

Massachusetts. —  Young  f.  Austin,  6  Pick. 
280. 

Minnesota. —  Day  v.  Gravel,  72  Minn.  159, 
75  N.  W.  1. 

Mississippi. —  Berry  v.  Waterman,  71  Miss. 
497,  15  So.  234;  Smith  v.  Sparkman,  55  Miss. 
649,  30  Am.  Rep.  537. 
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terms  and  expressions  standing  alone  import  an  executed  or  executory  contract,*^ 
they  are  by  no  means  conclusive  but  must  be  construed  with  reference  to  other 
provisions  of  the  contract  and  according  to  what  appears  to  have  been  the  real 
intention  of  the  parties/  and  so  a  mere  recital  in  the  writing  evidencing  the  con- 
tract that  the  article  is  "sold'^  or  that  the  buyer  has  "purchased''  it  does  not 
necessarily  make  the  contract  executed ;  ^  while  on  the  other  hand  a  recital  that 
the  seller  "agrees  to  sell"  is  not  conclusive  that  the  title  was  not  intended  to  pass 
immediately.^ 

b.  Goods  Not  in  Existence  or  Not  Acquired.  A  contract  of  sale  is  necessarily 
executory  if  at  the  time  of  the  contract  the  property  is  not  in  existence/  or  has 
not  been  acquired  by  the  seller/'^  although  it  has  been  held  that  if  the  property  has 
a  potential  existence  the  sale  is  not  invalid/  and  that  the  property  will  vest  in  the 
buyer  upon  its  coming  into  existence/  or  upon  its  acquisition  by  the  seller.^ 


Missouri. —  Zwisler  V.  Storts,  30  Mo.  App. 
163. 

Islew  Hampshire. —  Smart  v.  Batchelder,  57 
N.  H.  140. 

New  York. —  Lighthouse  v.  Buffalo  Third 
Nat.  Bank,  25  N.  Y.  App.  Div.  630,  52  K  Y. 
Suppl.  488  [reversed  on  other  grounds  in 
162  N.  Y.  336]  ;  Hopkins  v.  Davis,  23  N.  Y. 
App.  Div.  235,  48  N.  Y.  Suppl.  745. 

North  Carolina. —  Wilson  v.  Purcell,  33 
N.  C.  502;  May  v.  Gentry,  20  N.  C.  249. 

Pennsylvania. —  Sneathen  v.  Grubbs,  88  Pa. 
St.  147. 

Tennessee. —  Hardvvick  v.  American  Can 
Co.,  113  Tenn.  657,  88  S.  W.  797. 

Texas. —  Low  v.  Broad,  (Civ.  App.  1903) 
77  S.  W.  28. 

Vermont. —  Miller  v.  Cushman,  38  Vt.  593. 

Wisconsin. —  Grenawalt  v.  Roe,  136  Wis. 
501,  117  N.  W.  1017;  State  f.  Milwaukee 
Chamber  of  Commerce,  121  Wis.  110,  98 
N.  W.  930. 

United  States. —  Cunningham  Iron  Co.  v. 
Warren  Mfg.  Co.,  80  Fed.  878;  H.  B.  Claflin 
Co.  V.  Kern,  55  Fed.  578. 

Acts  which  must  be  done  before  title  passes 
see  infra,  VI,  A,  2,  d. 

Question  for  jury.— Whether  all  that  is 
necessary  to  complete  the  contract  lias  been 
done  is  for  the  jury.  Kelsea  r.  Haines,  41 
N.  H.  246. 

The  time  when  the  sale  becomes  complete 

so  as  to  pass  the  property  as  against  cred- 
itors and  subsequent  purchasers  is  a  question 
for  the  jury.  Roberts  v.  Fargo  First  Nat. 
Bank,  8  N.  D.  474,  79  N.  W.  993 

98.  McCrae  v.  Young,  43  Ala.  622,  holding 
that  the  words,  "  I  have  this  day  sold,"  im- 
port a  completed  transaction. 

99.  Decker  v.  Furniss,  14  N.  Y.  611  [re- 
versing 3  Duer  291],  holding  that  while  the 
words  "  agrees  to  sell "  import  an  executory 
contract,  they  are  not  conclusive  to  this 
effect. 

1.  Windmuller  v.  Fleming,  129  111.  App. 
476;  Decker  v.  Furniss,  14  N.  Y.  611  [re- 
versing 3  Duer  291]. 

2.  Frazier  v.  Simmons,  139  Mass.  531,  3 
N.  E.  112  (holding  that  the  words  "we  have 
purchased "  do  not  necessarily  import  a 
present  transfer  of  property  to  the  buyer,  if 
it  appears  that  such  was  not  the  intention 
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of  the  parties)  ;  Anderson  v.  Read,  106  N.  Y. 
333,  13  N.  E.  292  (holding  that  the  words 
"  we  have  to-day  sold "  do  not  necessarily 
import  an  executed  sale,  but  that  they  must 
be  construed  in  connection  with  the  rest  of 
the  contract)  ;  Gallup  v.  Sterling,  22  Misc. 
(N.  Y.)  672,  49  N.  Y.  Suppl.  942  (holding 
that  the  word  "  sold  docs  not  necessarily 
imply  a  change  of  title)  ;  Russell  v.  Nicoll, 
3  Wend.  (N.  Y.)  112,  20  Am.  Dec.  670 
(holding  that  the  word  "sold"  will  be  con- 
strued as  meaning  "  contracted  to  sell,"  if 
it  appears  that  the  contract  was  intended 
to  be  executory)  ;  Pacific  Coast  Elevator  Co. 
V.  Bravinder,  14  Wash.  315,  44  Pac.  544 
( holding  that  the  words  "  hereby  sells "  do 
not  constitute  an  executed  sale  if  it  other- 
wise appears  that  such  was  nof  the  intention 
of  the  parties )  ;  Cunningham  Iron  Co.  v. 
Warren  Mfg.  Co.,  80  Fed.  878  (holding  that 
the  fact  that  the  memorandum  of  sale  states 
that  the  buyer  "  purchased "  the  goods  does 
not  render  the  transfer  of  title  complete,  if 
it  otherwise  appears  that  the  contract  was 
intended  to  be  executory). 

3.  Windmuller  v.  Fleming,  129  111.  App. 
476;  Decker  v.  Furniss,  14  N.  Y.  611  [re- 
versing 3  Duer  291];  Brodack  v.  Morsbach, 
38  Wash.  72,  80  Pac.  275. 

4.  Arkansas. —  Deutsch  v.  Dunham,  72  Ark. 
141,  78  S.  W.  767,  105  Am.  St.  Rep.  21. 

Kentucky. —  Whitehead  v.  Root,  2  Mete. 
584. 

Michigan. —  Bates  v.  Smith,  83  Mich.  347, 
47  N.  W.  249. 

New  York. —  Andrew  v.  Newcomb,  32  N.  Y. 
417. 

Pennsylimnia. —  Benford  v.  Sanner,  40  Pa. 
St.  9,  80  Am.  Dec.  545, 

Goods  to  be  manufactured  or  produced  see 
infra,  VI,  A,  3,  e. 

Validity  of  sale  as  affected  by  existence  of 
subject-matter  see  supra,  II,  C,  2. 

5.  Maskelinski  v.  Wazsinenski,  20  N.  Y. 
Suppl.  533.    See  also  supra,  II,  C,  2,  c,  (I). 

Validity  of  sale  of  goods  to  be  acquired 
see  supra,  II,  C,  2,  c. 

6.  See  supra,  II,  C,  2,  b. 

7.  Andrew  v.  Newcomb,  32  N.  Y.  417;  Me- 
Carty  v.  Blevins,  5  Yerg.  (Tenn.)  195,  26 
Am.  Dec.  262. 

8.  Maskelinski  v.  Wazsinenski,  20  N.  Y. 
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2.  Specific  Goods  —  a.  Intention  of  Parties.  When  the  contract  is  for  the 
sale  of  specific  or  ascertained  goods  the  property  in  them  is  transferred  to  the 
buyer  at  such  time  as  the  parties  to  the  contract  intend  it  to  be  transferred,  or 
in  other  words,  if  the  goods  are  specific  whether  the  contract  of  sale  is  executed 
or  executory  depends  solely  on  the  intention  of  the  parties,®  or  as  otherwise 
expressed,  where  neither  the  statute  of  frauds  nor  the  rights  of  creditors  are 
involved,  the  title  will  pass  whenever  the  parties  intend  it  to ;  and  while  this 
intention  must  be  manifested  at  the  time  the  bargain  is  made,^^  it  may  be  shown 
by  circumstances  as  well  as  declarations,^^  and  very  slight  acts  are  often  sufficient 
to  evince  such  intention. The  parties  may  make  whatever  agreement  they  see 
fit  as  to  when  the  title  shall  pass,^*  and  where  the  language  of  the  agreement 
clearly  and  unequivocally  manifests  such  intention,  it  will  control;     but  if,  as 


Suppl.  533,  holding  that  where  a  person  sells 
a  horse  which  he  does  not  own  but  expects 
to  buy,  and  receives  a  portion  of  the  pur- 
chase-price, the  contract  is  executory  and 
passes  no  title  to  the  purchaser,  but  that 
when  the  seller  does  purchase  the  horse  the 
title  will  vest  in  his  vendee. 

9.  Alabama. —  Weedon  v.  Clark,  94  Ala. 
505,  10  So.  307. 

Arkansas. —  Pierce  v.  Lyman,  28  Ark.  550. 

California. —  Hewlet  v.  Flint,  7  Cal.  264. 

Colorado. —  Prowers  v.  Nowles,  42  Colo. 
442,  94  Pac.  347. 

Connecticut. —  Wells  v.  McNerney,  74  Conn. 
675,  51  Atl.  1064. 

Georgia. —  Flannery  v.  Harley,  117  Ga.  483, 
43  S.  E.  765;  Jordan  v.  Jones,  110  Ga.  47, 
35  S.  E.  151;  Flanders  v.  Mavnard,  58  Ga 
56;  Cheney  v.  Dalton,  46  Ga.  401. 

Illinois. —  Rhea  v.  Riner,  21  111.  526;  Cal- 
laghan  v.  Myers,  89  111.  566;  Windmuller  v. 
Fleming,  129  111.  App.  476:  Gibson  v.  Chicago 
Packing,  etc.,  Co.,  108  111.  App.  100. 

Kansas. —  Barber  v.  Thomas,  66  Kan.  463, 
71  Pac.  845;  O'Farrel  v.  McClure,  5  Kan. 
App.  880,  47  Pac.  160;  Kneeland  v.  Renner, 
2  Kan.  App.  451,  43  Pac.  95. 

Massachusetts. —  Sherwin  v.  Mudge,  127 
Mass.  547;  Foster  v.  Ropes,  111  Mass.  10; 
Martin  v.  Adams,  104  Mass.  262;  Cox  t\ 
Jackson,  6  Allen  108;  Riddle  v.  Varnum,  20 
Pick.  280;  Mason  v.  Thompson.  18  Pick.  305. 

Michigan. —  Scotten  v.  Sutter,  37  Mich. 
526;  McDonough  f.  Sutton,  35  Mich.  1; 
Wilkinson  v.  Holiday,  33  Mich.  386. 

New  Jersey. —  Kerr  r.  Henderson,  62 
N.  J.  L.  724,  42  Atl.  1073. 

New  York. —  Terry  v.  Wheeler,  25  N.  Y. 
520;  Bacon  v.  Gilman,  57  N.  Y.  656. 

Ohio. —  Warner  v.  Porter,  2  Disn.  124. 

Oregon. —  Haines  v.  McKinnon,  35  Ores^. 
573,  57  Pac.  003;  Wadhams  v.  Balfour,  3^3 
Oreg.  313,  51  Pac.  642. 

Texas. —  Irvin  v.  Edwards,  92  Tex.  258,  47 
S.  W.  719. 

Ver7nont. —  Towsley  v.  Dana,  1  Aik.  344. 

Washington. —  Pacific  Lounge,  etc.,  Co.  r. 
Rudebeck,  15  Wash.  336,  46  Pac.  392;  Meeker 
V.  Johnson,  3  Wash.  247,  28  Pac.  542. 

West  Virginia. —  Buskirk  v.  Peck,  57 
W.  Va.  360,  50  S.  E.  432;  Huntincrton  Bank 
V.  Napier,  41  W.  Va.  481,  23  S.  E.  800; 
Morgan  v.  King,  28  W.  Va.  1,  57  Am.  Rep. 
"  633. 


Wisconsin. —  Roberts  v.  McWatty,  123  Wis. 
598,  102  N.  W.  18;  Thaver  f.  Davis,  75  Wis. 
205,  43  N.  W.  902;  Morrow  v.  Campbell,  30 
Wis.  90;  Morrow  v.  Reed,  30  Wis.  81. 

United  States. —  Hatch  v.  Standard  Oil 
Co.,  100  U.  S.  124,  25  L.  ed.  554;  U.  S.  v. 
Woodruff,  22  Wall.  180,  22  L.  ed.  863. 

England. —  Seath  v.  Moore,  11  App.  Cas. 
350,  5  Aspin.  586,  55  L.  J.  P.  C.  54,  54 
L.  T.  Rep.  N.  S.  690;  Shepherd  V.  Harrison, 
L.  R.  5  H.  L.  116,  40  L.  J.  Q.  B.  148,  24 
L.  T.  Rep.  N.  S.  857,  20  Wkly.  Rep.  1 ;  Mar- 
tineau  v.  Kitching,  L.  R.  7  Q.  B.  436,  41 
L.  J.  Q.  B.  227,  26  L.  T.  Rep.  N.  S.  336,  20 
Wkly.  Rep.  769;  Young  v.  Matthews,  L.  R. 
2  C.>.  127,  36  L.  J.  C.  P.  61,  15  L.  T.  Rep. 
N.  S.  182;  Falk  v.  Fletcher,  18  C.  B.  N.  S. 
403,  11  Jur.  N.  S.  176,  34  L.  J.  C.  P.  146, 
13  Wkly.  Rep.  346,  114  E.  C.  L.  403;  Joyce 
V.  Swann,  17  C.  B.  N.  S.  84,  112  E.  C.  L.  84; 
Turley  v.  Bates,  2  H.  &  C.  200,  10  Jur.  N.  S. 
368,  33  L.  J.  Exch.  43,  10  L.  T.  Rep.  N.  S. 
35,  12  Wkly.  Rep.  438;  Gilmour  v.  Supple, 
11  Moore.  P.  C.  551,  6  Wkly.  Rep.  445,  14 
Eng.  Reprint  803. 

Canada. —  Bush  v.  Fry,  15  Ont.  122;  Mason 
V.  Great  Western  R.  Co.,  31  U.  C.  Q.  B.  73. 

Buyer's  option. —  The  words  "  we  have  pur- 
chased "  do  not  necessarily  import  a  present 
transfer  of  the  property,  if  it  appears  that 
the  intention  of  the  parties  was  otherwise; 
and  the  words,  "  payable  and  deliverable 
buyer's  option,  sixty  days,"  go  to  show  that 
a  present  transfer  of  title  was  not  intended. 
Frazier  r.  Simmons,  139  Mass.  5.31,  2  N.  E. 
112.  And  see  Kelley  v.  Upton,  5  Duer 
(N.  Y.)  336. 

Seller's  option. — A  contract  for  the  sale  of 
shares  of  stock  at  a  specified  price,  "  pay- 
able and  deliverable,  seller's  option,  in  this 
year,  with  interest  at  the  rate  of  six  per 
cent,  per  annum,"  effects  a  sale  in  prcesenti. 
Currie  r.  White,  45  N.  Y.  822. 

10.  Roberts  r.  McWattv,  123  Wis.  598.  102 
N.  W.  18;  State  v.  Wharton,  117  Wis.  558, 
94  N.  W.  359. 

11.  Foster  r.  Ropes,  111  Mass.  10. 

12.  Callaglian  r.  Myers,  89  111.  566. 

13.  Hoefller  r.  Carew,  135  Wis.  605,  116 
N.  W.  241. 

14.  Sherwood  ?•.  Walker,  66  jNIich.  568,  33 
N.  W.  919,  11  Am.  St.  Rep.  531:  Wilkinson 
r.  Holiday,  33  ]\rich.  386. 

15.  Wadhams  r.  Balfour,  32  Oreg.  313,  51 
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frequently  happens,  the  mtention  is  not  clearly  manifested,  it  must  be  ascertained 
by  the  rules  of  construction/''  considering  not  only  the  language  of  the  agreement, 
but  also  the  subject-matter,  situation  of  the  parties,  and  other  circumstances 
surrounding  the  transaction.^^  The  courts  have  laid  down  certain  rules  in  regard 
to  when  title  passes,  based  upon  the  performance  or  non-performance  of  certain 
acts,  or  the  existence  or  non-existence  of  certain  facts  and  circumstances;^^  but 
they  are  merely  rules  of  evidence  to  aid  in  ascertaining  the  intention  of  the  parties, 
and  while  a  more  or  less  conclusive  presumption  arises  therefrom  that  the  title 
was  or  was  not  intended  to  pass,  it  is  not  conclusive,^'^  and  will  not  control  if  a 
contrary  intention  is  otherwise  shown.^^  So  where  the  intention  of  the  parties  is 
not  clear,  but  must  be  determined  from  the  facts  and  circumstances  of  the  case, 
it  is  a  question  of  fact  for  the  jury.^^ 

b.  Illegality,  Fraud,  or  Insolveney.^^  No  title  to  the  goods  sold  passes 
by  a  sale  which  is  invalid  because  of  illegality,^*  and  the  rule  has  also  been  laid 
down  in  many  cases  that,  if  the  sale  is  procured  by  fraud,  no  title  passes  to  the 
buyer  as  against  the  seller, unless  the  seller  in  some  way  subsequently  ratifies  the 


Pac.  642;  Roberts  v.  Mc Watty,  123  Wis.  598, 
102  N.  W.  18;  State  v.  Wharton,  117  Wis. 
558,  94  N.  W.  359. 

16.  Windmuller  v.  Fleming,  129  111.  App. 
476;  Wadhams  V.  Balfour,  32  Oreg.  313,  51 
Pac.  642. 

17.  Buskirk  Bros,  v.  Peck,  57  W.  Va.  360, 
50  S.  E.  432;  Roberts  v.  McWattv,  123  Wis. 
598,  102  N.  W.  18.  . 

18.  Wadhams  v.  Balfour,  32  Oreg.  313,  51 
Pac.  642;  State  v.  Wharton,  117  Wis.  558, 
94  N.  W.  359. 

19.  Roberts  v.  McWatty,  123  Wis.  598,  102 
N.  W.  18;  State  v.  Wharton,  117  Wis.  558, 
94  N.  W.  359. 

20.  Sherwood  v.  Walker,  66  Mich.  568, 
33  N.  W.  919,  11  Am.  St.  Rep.  531;  Wilkin- 
son V.  Holiday,  33  Mich.  386;  Wadhams  v. 
Balfour,  32  Oreg.  313,  51  Pac.  642;  Roberts 
f.  McWatty,  123  Wis.  598.  102  N.  W.  18. 

21.  Sherwood  v.  Walker,  66  Mich.  568,  33 
N.  W.  919,  11  Am.  St.  Rep.  531;  Wadhams 
V.  Balfour,  32  Oreg.  313,  51  Pac.  642;  Bus- 
kirk V.  Peck,  57  W.  Va.  360,  50  S.  E.  432; 
Roberts  v.  McWattv,  123  Wis.  598.  102  N.  W. 
18. 

Application  of  rule  to  particular  acts,  facts, 
and  circumstances  see  infra,  VI,  A,  2,  d. 

22.  Prowers  v.  Nowles,  42  Colo.  442,  94 
Pac.  347;  Blodgett  v.  Hovey,  91  Mich.  571, 
52  K  W.  149;  Lobdell  v.  Horton,  71  Mich. 
681,  40  N.  W.  28;  Sherwood  v.  Walker,  66 
Mich.  568,  33  N.  W.  919,  11  Am.  St.  Rep. 
531;  Toohey  v.  Plummer,  65  Mich.  688,  32 
N.  W.  897;  Fuller  f.  Bean,  34  N.  H.  290; 
Falk  V.  Fletcher,  18  C.  B.  N.  S.  403,  11  Jur. 
N.  S.  176,  34  L.  J.  C.  P.  146,  13  Wklv.  Rep. 
346,  114  E.  C.  L.  403. 

23.  Fraud  as  affecting  validity  of  assent 
see  supra,  II,  E,  8,  d. 

Fraud  as  a  ground  of  rescission  see  supra, 
IV,  B,  3,  a. 

24.  Duperier  Flanders,  21  La,  Ann,  719, 
But  as  against  a  wrong-doer,  even  if  the 

sale  is  voidable  for  illegality  because  not 
conforming  to  statute,  the  buyer  gets  a  title 
which  will  support  trover  against  the  wrong- 
doer,   Bartlett  v.  Hoyt,  29  N,  H.  317, 

25.  California. —  Amer   v.   Hightower,  70 
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Cal.  440,  11  Pac,  697;  Sargent  v.  Sturm,  23 
Cal.  359,  83  Am.  Dec,  118. 

Florida. —  Hammond  v.  Lynes,  21  Fla,  118. 

Georgia. —  Landauer  v.  Cochran,  54  Ga,  533, 

Illinois. —  American  Merchants'  Union  Ex- 
press Co,  V.  Willsie,  79  111,  92;  Schweizer  v. 
Tracy,  76  111,  345, 

Indiana. —  Peters  Box,  etc,  Co.  v.  Lesh, 
119  Ind,  98,  20  N,  E.  291,  12  Am,  St,  Rep. 
367;  Alexander  Swackhamer,  105  Ind.  81, 
4  N,  E,  433,  5  N,  E,  908,  55  Am,  Rep, 
180, 

Kansas. —  Wafer  v.  Harvey  County  Bank, 
46  Kan,  597,  26  Pac.  1032. 

Louisiana. —  Harris  v.  Denison,  8  La,  543; 
Prall  r.  Peet,  3  La,  274;  Gasquet  v.  John- 
ston, 2  La,  514, 

Maine. —  Jordan  v.  Parker,  56  Me,  557. 

Maryland. —  Harris  v.  Alcock,  10  Gill  &  J, 
226,  32  Am,  Dec.  158, 

Massachusetts. —  Wiggin  v.  Day,  9  Gray 
97;  Buffington  v.  Gerrish,  15  Mass.  156,  8 
Am.  Dec,  97, 

Missouri. —  Bidault  V.  Wales,  20  Mo,  546, 
64  Am.  Dec,  205 ;  Reid  v.  Lloyd,  52  Mo.  App, 
278;  Thomas  r.  Freligh,  9  Mo,  App.  151, 

New  Jersey. —  Williamson  v.  Ne'w  Jersey 
Southern  R.  Co,,  29  N,  J,  Eq.  311, 

Neio  York. —  Nichols  ?;.  Michael,  23  N.  Y. 
264,  80  Am,  Dec,  259;  Hunter  v.  Hudson 
River  Iron,  etc,  Co.,  20  Barb,  493;  King  v. 
Phillips,  8  Bosw.  603;  Delin  v.  Stohl,  2 
N,  Y.  Civ,  Proc,  222;  Cary  v.  Hotailing,  1 
Hill  311,  37  Am.  Dec,  323;  Root  v.  French, 
13  Wend.  570,  28  Am,  Dec.  482;  Van  Cleef 
V.  Fleet,  15  Johns.  147;  Durell  v.  Haley, 
1  Paige  492,  19  Am.  Dec.  444. 

Pennsylvania. —  Perlman  v.  Sartorius,  162 
Pa.  St.  320,  29  Atl,  852,  42  Am,  St,  Rep. 
834;  Ensign  v.  Hoffield,  2  Pa.  Cas.  504,  4 
Atl,  189, 

Texas.— Grimn  v.  Chubb,  7  Tex,  603,  58 
Am,  Dec,  85;  Parlin,  etc.,  Co.  v.  Harrell,  8 
Tex,  Civ,  App,  368,  27  S,  W,  1084;  Blum  v. 
Jones,  (Civ,  App,  1893)  23  S,  W.  844, 

Vermont. —  Redington  v.  Robert,  25  Vt, 
686;  Hodgeden  v.  Hubbard,  18  Vt.  504,  46 
Am.  Dec.  167. 

United  States. —  Browning  v.  De  Ford,  178^ 


SALES 


[35  Cyc]  279 


sale;  -^  but  in  other  cases  it  is  expressly  held  that  such  a  sale  is  not  void  but 
merely  voidable,'"^  and  that  the  title  passes  to  the  fraudulent  buyer,  subject,  how- 
ever, to  be  divested  upon  a  rescission  by  the  seller,-^  provided  the  property  has 
not  passed  into  the  hands  of  the  bona  fide  purchaser. Mere  insolvency  of  the 
buyer  is  not  of  itself  sufficient  to  prevent  the  passing  of  the  property,  when  not 
accompanied  by  fraud.^^ 

c.  Unconditional  Sale.  Where  there  is  an  unconditional  contract  for  the 
sale  of  specific  goods  in  a  deliverable  state,  unless  a  different  intention  appears, 
the  property  in  the  goods  passes  to  the  buyer  when  the  contract  is  made  without 
payment  of  the  price  or  delivery  of  the  goods,^^  notwithstanding  the  buyer  cannot 


U.  S.  196,  20  S.  Ct.  876,  44  L.  ed.  1033 
[affirming  8  Okla.  239,  60  Pac.  534] ;  Jaffrey 
V.  Brown,  29  Fed.  476;  Carnahan  r.  Bailey, 
28  Fed.  519;  De  Wolf  v.  Babbett,  8  Fed. 
Cas.  No.  4,220,  4  Mason  289. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  523. 

Giving  worthless  check. —  The  rule  that  a 
fraudulent  purchase  of  goods  gives  no  title 
to  the  buyer  as  against  the  seller  applies 
where  the  goods  are  paid  for  by  check  and 
the  buyer  knows  or  has  reason  to  know  that 
there  are  no  funds  to  meet  it.  American 
Merchants'  Union  Express  Co.  v.  Willsie,  79 
111.  92;  Hawse  V.  Crowe,  R.  &  M.  414,  21 
E.  C.  L.  784.  See  also  Read  V:  Hutchinson, 
3  Campb.  352;  Noble  v.  Adams,  Holt  N.  P. 
248,  3  E.  C.  L.  105,  2  Marsh.  366,  7  Taunt. 
59,  2  E.  C.  L.  259,  17  Rev.  Rep.  445. 

Fraudulent  acts  after  the  sale  and  delivery 
of  the  property  to  the  buyer  will  not  affect 
his  title  thereto.  Syracuse  Knitting  Co.  v. 
Blanchard,  69  N.  H.  447,  43  Atl.  637. 

Fraud  between  buyer  and  remote  seller. — 
While  the  creditor  of  a  firm  in  failing  cir- 
cumstances who  makes  such  false  represen- 
tations to  a  third  party  as  to  induce  him  to 
sell  goods  to  the  firm  on  credit,  and  who 
afterward  obtains  such  goods  in  payment 
of  his  preexisting  debts,  incurs  a  clear  lia- 
bility in  a  direct  action  against  him,  he  is 
not  thereby  incapacitated  from  purchasing 
the  goods.    State  v.  Schulein,  45  Mo.  521. 

26.  Amer  V:  Highiower,  70  Cal.  440,  11 
Pac.  697;  Ash  v.  Putnam,  1  Hill  (N.  Y.) 
302. 

27.  Greenville  First  Nat.  Bank  v.  Cook 
Carriage  Co.,  70  Miss.  587,  12  So.  598; 
Bliss  f.  Cottle,  32  Barb.  (N.  Y.)  322; 
Stevens  v.  Hyde,  32  Barb.  (N.  Y.^  171. 

28.  Doane  v.  Lockwood,  115  111.  490,  4 
N.  E.  500;  Barnard  v.  Campbell,  58  N.  Y. 
73,  17  Am.  Rep.  208;  Bliss  v.  Cottle,  32 
Barb.  (N.  Y.)  322;  Stevens  v.  Hyde,  32 
Barb.   (N.  Y.)  171. 

Creditors  of  seller. —  Unsecured  general 
creditors  of  the  seller  cannot  be  heard  to 
assert  a  right  which  they  may  possess  to 
rescind  the  sale  for  fraud  inducing  thereto. 
Kingsley  v.  McGrew,  48  Nebr.  812,  67  N.  W. 
787. 

Right  to  rescind  for  fraud  see  supra,  IV, 
B,  3,  a. 

29.  Greenville  First  Nat.  Bank  v.  Cook 
Carriage  Co.,  70  Miss.  587,  12  So  598;  Bliss 
V.  Cottle,  32  Barb.  (N.  Y.)  322. 

Bona  fide  purchasers  see  infra,  VI,  B,  2,  f. 

30.  Alabama. —  Johnston  r.  Bent,  93  Ala. 


160,  9  So.  581;  Wollner  r.  Lehman,  85  Ala. 
274,  4  So.  643. 

Arkansas. —  Mack  v.  Adler,  48  Ark.  70,  2 
S.  W.  345. 

Colorado. —  Burchinell  v.  Hirsh,  5  Colo. 
App.  500,  39  Pac.  352. 

Illinois. —  Brown  v.  Bierman,  24  111.  App. 
574. 

Indiana. —  Sweet  v.  Campbell,  14  Ind.  App. 
570,  43  N.  E.  236. 

Mississippi. —  Klein  v.  Rector,  57  Miss.  538. 

Ohio.—  Weitz  \>.  Wenham,  10  Ohio  Cir.  Ct. 
348,  6  Ohio  Cir.  Dec.  563. 

Wisconsin. —  Garbutt  v.  Prairie  du  Chien 
Bank,  22  Wis.  384. 

United  States. —  Con  vers  v.  Ennis,  6  Fed. 
Cas.  No.  3,149,  2  Mason  236. 

Insolvency  subsequent  to  the  sale  will  not 
prevent  the  passing  of  title,  although  the 
seller  may  have  a  remedy  for  the  price  by 
lien  or  stoppage  in  transitu  according  to  the 
situs  of  the  property.  Hall  v.  Richardson, 
16  Md.  396,  77  Am.  Dec.  303. 

What  constitutes  fraud. —  The  question  as 
to  whether  a  purchase  of  goods  on  credit 
by  an  insolvent  is  fraudulent  or  not  depends 
upon  whether  he  bought  them  without  in- 
tending to  pay  therefor.  Syracuse  Knitting 
Co.  V.  Blanchard,  69  N.  H.  447,  43  Atl.  637. 

31.  Alabama. —  McCrae  v.  Young,  43  Ala. 
622;  Magee  v.  Billingsley,  3  Ala  679. 

Arkansas. —  Lynch  r.  Daggett,  62  Ark.  592, 
37  S.  W.  227. 

California. —  Gardiner  r.  McDonogh,  147 
Cal.  313,  81  Pac.  964;  Bill  v.  Fuller,  146 
Cal.  50,  79  Pac.  592 ;  Mason  r.  Lievre,  145 
Cal.  514,  78  Pac.  1040. 

Delatvare. —  England  r.  Forbes,  7  Houst. 
301,  31  Atl.  895;  Cleaver  r.  Ogle,  1  Houst. 
453. 

Georgia. —  Flannerv  r.  Harlev,  117  Ga. 
483,  43  S.  E.  765;  Allen  r.  Ho'llis,  31  Ga. 
143. 

Illinois. —  Barker  v.  Bushnell,  75  111.  220; 
Barrow  v.  Window.  71  111.  214;  Wade  v. 
Moflett,  21  111.  110,' 74  Am.  Dec.  79. 

Indiana. —  Lvon  r.  Lenon,  106  Ind.  567,  7 
N.  E.  311;  Bertelson  r.  Bower,  81  Ind.  512; 
Lester  r.  East,  49  Ind.  588;  Cloud  r.  INIoor- 
man,  18  Ind.  40;  Sherry  r.  Picken,  10  Ind 
375;  Wright  r.  Maxwell."  9  Ind.  192;  Henline 
V.  Hall,  4  Ind.  189;  Warner  Warner,  30 
Ind.  App.  578,  60  N.  E.  760. 

Kansas. —  Barber  r.  Thomas,  66  Kan.  463, 
71  Pac.  845;  O'Farrel  r.  McClure,  (App. 
1896)  47  Pac.  160. 

Kentucky. —  Kenton  r,  Ratcliffe.  105  Ky. 
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take  away  the  goods  until  the  price  is  paid  or  tendered/^  unless  the  sale  is  on 
credit/^  since,  if  the  contract  is  not  within  the  statute  of  frauds,^''  it  is  not  essential 
to  the  passing  of  title,  in  the  absence  of  any  agreement  or  intention  to  the  contrary, 
that  there  should  be  either  a  delivery  of  the  goods,^^  or  payment  therefor.^^ 


376,  49  S.  W.  14,  20  Ky.  L.  Rep.  1239; 
Thompson  v.  Braimin,  94  Ky.  490,  21  S.  W. 
1057,  le5  Ky.  L.  Rep.  36;  Newcomb  v.  Cabell, 
10  Bush  460;  Buffington  v.  Ulen,  7  Bush 
231;  Sweeney  v.  Owsley,  14  B.  Mon.  413; 
Willis  V.  Willis,  6  Dana  48;  Paul  v.  Becker, 
39  S.  W.  499,  19  Ky.  L.  Rep.  214. 

Louisiana. —  Marshall  v.  Morehouse  Parish, 

14  La.  Ann.  689;  Barrett  v.  His  Creditors,  12 
Rob.  474;  Lambeth  v.  Wells,  12  Rob.  51; 
Thomson  v.  Mylne,  11  Rob.  349;  Cook  v. 
West,  3  Rob.  331;  Slocomb  v.  Arkansas  Real 
Estate  Bank,  2  Rob.  92 ;  Copley  v.  Dowell,  1 
Rob.  26 

Maine. —  Levasseur  v.  Cary,  (1886)  3  Atl, 
461;  Phillips  i\  Moor,  71  Me.  78;  Chase  v. 
Willard,  57  Me.  157;  Wing  v.  Clark,  24  Me. 
366. 

Massachusetts.  —  Townsend  v.  Hargrave3, 
118  Mass.  325;  Morse  v.  Sherman,  106  Mass. 
430;  Mauger  v.  Crosby,  117  Mass.  330;  Has- 
kins  V.  Warren,  115  Mass.  514;  Parsons  v. 
Dickinson,  11  Pick.  352. 

Michigan. — ^^Kling  v.  Fries,  33  Mich.  275; 
In  re  Hicks,  20  Mich.  280. 

Minnesota. —  Dav  v.  Gravel,  72  Minn.  159, 
75  N.  W.  1 ;  Rail  v.  Little  Falls  Lumber  Co., 
47  Minn.  422,  50  N.  W.  471. 

Mississippi. —  Garland  v.  Stewart,  31  Miss. 
314. 

Missouri. —  Glass  V.  Blazer,  91  Mo.  App. 
564. 

Nebraska.— Alien  v.  Rushfort,  82  Nebr.  663. 
118  N.  W.  657;  Baker  v.  McDonald,  74  Nebr. 
595,  104  N.  W.  923,  1  L.  R.  A.  N.  S.  474. 

New  Hampshire. —  Towne  v.  Davis,  66  N.  H. 
396,  22  Atl.  450;  Clark  v.  Greeley,  62  N.  H. 
394;  Felton  v.  Fuller,  29  N.  H.  121;  Clark  v. 
Draper,  19  N.  H.  419. 

Neic  Jersey.  —  Brock  v.  O'Donnell,  45 
N.  J.  L.  441 ;  Bates  v.  Elmer  Glass  Mfg.  Co., 
(Ch.  1888)  14  Atl.  273. 

Neio  York. —  Hayden  v.  Demets,  53  N.  Y. 
426;  Waldron  v.  Romaine,  22  N.  Y.  368; 
Morey  r.  Medbury,  10  Hun  540;  Welch  v. 
Moffat,  1  Thomps.  &  C.  575;  Snell  v.  Thorp. 

15  K  Y.  Siippl.  411;  Hall  Safe,  etc.,  Co.  v. 
Reike,  2  N.  Y.  City  Ct.  271;  Olyphant  v. 
Baker,  5  Den.  379;  De  Fonclear  v.  Shotten- 
kirk,  3  Johns.  170;  Lansing  v.  Turner,  2 
Johns.  13. 

North  Carolina. —  McArthur  v.  Mathis,  133 
N.  C.  142,  45  S.  E.  530;  Jenkins  v.  Jarrat,  70 
N.  C.  255  [distinguishing  May  v.  Gentry,  20 
N.  C.  249] ;  State  v.  Fuller,  27  N.  C.  26. 

OMo.— Hooben  v.  Bidwell,  16  Ohio  509,  47 
Am.  Dec.  386;  Davis  v.  Parker,  5  Ohio  S.  & 
C.  PI.  Dec.  152,  7  Ohio  N.  P.  382. 

Oregon. —  Haines  v.  McKinnon,  35  Oreg. 
573,  57  Pac.  903. 

l^outh  Carolina. —  Frazer  v.  Hilliard,  2 
Strobh.  309. 

South  DaJcota.— mill  v.  Caldwell,  3  S.  D. 
451,  54  N.  W.  100. 
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Tennessee. — Hardwick  v.  American  Can  Co., 
113  Tenn.  657,  88  S.  W.  797;  Broyles  v.  Low- 
rey,  2  Sneed  22;  Miller  v.  Koger,  9  Humphr. 
231;  Goodrum  v.  Smith,  3  Humphr.  542: 
Potter  v.  Coward,  Meigs  22. 

Texas. —  Epstein  v.  Meyer  Bros.  Drug  Co., 
82  Tex.  572,  18  S.  W.  592;  Owens  v.  Clark, 
78  Tex.  547,  15  S.  W.  101;  Brewer  v.  Blan- 
ton,  66  Tex.  532,  1  S.  W.  572;  Hunt  V.  Kel- 
lum,  59  Tex.  535;  Cleveland  v.  Williams,  29 
Tex.  204,  94  Am.  Dec.  274;  Downey  v.  Taylor, 
(Civ.  App.  1898)  48  S.  W.  541;  Goldberg 
V.  Bussey,  (Civ.  App.  1898)  47  S.  W.  49; 
Sanger  v.  Thomasson,  (Civ.  App.  1898)  44 
S.  W.  408;  Loeb  V.  Crow,  15  Tex.  Civ.  App. 
537,  40  S.  W.  506.  See  also  Scarbrough  v. 
Alcorn,  74  Tex.  358,  12  S.  W.  72. 

Vermont. —  Evarts  v.  Butler,  Brayt.  216; 
Davis  ?•.  Br.^dley,  24  Vt.  55. 

Virginia. — Chapman  v.  Campbell,  13  Gratt. 
105. 

Washington. —  Pacific  Lounge,  etc.,  Co.  V. 
Rudebeck,  15  Wash.  336,  46  Pac.  392. 

West  Virginia.  —  Buskirk  v.  Peck,  57 
W.  Va  360,  50  S.  E.  432. 

Wisconsin. —  State  v.  Wharton,  117  Wis. 
558,  94  ]S^.  W.  359 ;  Thayer  v.  Davis,  75  Wis. 
205,  43  N.  W.  902. 

United  States.— Briggs  v,  U.  S.,  143  U.  S. 
346,  12  S.  Ct.  391,  36  L.  ed.  180  [reversing 
25  Ct.  CI.  126] ;  Leonard  V.  Davis,  1  Black 
476,  17  L.  ed.  222. 

England. —  Seath  v.  Moore,  11  App.  Cas. 
350,  5  Aspin.  586,  55  L.  J.  P.  C.  54,  54  L.  T. 
Rep.  N.  S.  690;  Sweeting  v.  Turner,  L.  R.  7 
Q.  B.  310,  41  L.  J.  Q.  B.  58,  25  L.  T.  Rep. 
N.  S.  790,  20  Wkly.  Rep.  185;  Martindale  v. 
Smith,  1  Q.  B.  389,  1  G.  &  D.  1,  5  Jur.  932, 
10  L.  J.  Q.  B.  155,  41  E.  C.  L,  592;  Heilbutt 
r.  Hickson,  L.  R.  7  C.  P.  438,  41  L.  J.  C.  P. 
228,  27  L.  T.  Rep.  N.  S.  336,  20  Wkly.  Rep. 
1035;  Tarling  v.  Baxter,  6  B.  &  C.  360,  9 
D.  &  R.  272,  5  L.  J.  K.  B.  O.  S.  164,  30  Rev. 
Rep.  355,  13  E.  C.  L.  169;  Dixon  r.  Yates,  5 
B.  &  Ad.  313,  2  L.  J.  K.  B.  198,  2  N.  &  M. 
177,  27  E.  C.  L.  137;  Phillimore  v.  Barry,  1 
Campb.  513,  10  Rev.  Rep.  742;  Joyce  V. 
Swann,  17  C.  B.  N.  S.  84,  112  E.  C.  L.  84; 
Barr  v.  Gibson,  1  H.  &  H.  70,  7  L.  J.  Exch. 
124,  3  M.  &  W.  390;  Gilmour  v.  Supple,  11 
Moore  P.  C.  551,  6  Wkly.  Rep.  445,  14  Eng. 
Reprint  803. 

32..  Jenkins  v.  Jarrat.  70  N  C.  255; 
Leonard  r.  Davis,  1  Black  (U.  S.)  476,  17 
L.  ed.  222. 

33.  Leonard  v.  Davis,  1  Black  (U.  S.)  476, 
17  L.  ed.  222. 

34.  See  Rail  v.  Little  Falls  Lumber  Co., 
47  Minn.  422,  50  N.  W.  471;  Hatch  v.  Stand- 
ard Oil  Co.,  100  U.  S.  124,  25  L.  ed.  554. 

Statute  of  frauds  as  applicable  to  sales  of 
goods  see  Frauds,  Statute  of,  20  Cyc.  238. 

35.  See  infra,  VI,  A,  4,  a. 

36.  See  infra,  VI,  A,  5,  a. 
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d.  Acts  Which  Must  Be  Done  Before  Title  Passes  —  (i)  In  General.  If  by 
the  terms  of  the  agreement  any  condition  remains  to  be  performed  precedent 
to  the  vesting  of  title,^^  or  any  material  act  connected  with  the  subject-matter 
remains  to  be  done,  between  the  seller  and  the  buyer,^^  as  in  relation  to  the  deliv- 
gjy^39  Qj.  identify  the  goods/^  or  to  determine  the  quantity/^  the  quality,*^ 
or  the  price,*^  the  title  to  the  property  does  not  as  a  general  rule  pass  until  such 
act  or  condition  is  performed;  and  it  is  not  necessary  that  there  should  be  any 
express  agreement  that  something  further  is  to  be  done,  but  it  is  sufficient  if  it 
appears  from  the  circumstances  of  the  case  to  be  necessary;  but  upon  such  per- 
formance, if  nothing  has  occurred  in  the  meanwhile  to  defeat  the  transfer,  it 
will  then  take  place,^'^  and  a  performance  as  to  a  part  of  the  property  may  operate 


37.  Connecticut. —  Kost  v.  Reilly,  (32  Conn. 
57,  24  Atl.  519. 

Illinois. —  Gibson  v.  Cliicago  Packing,  etc., 
Co.,  108  111.  App.  100. 

Nebraska. —  Sutro  v.  Hoile,  2  Nebr.  186. 

New  York. —  Von  Keller  v.  Schulting,  50 
N.  Y.  108. 

Oregon.  —  Case  Threshing  Mach.  Co.  v. 
Smith,  16  Oreg.  381,  18  Pac.  641. 

Pennsylvania.  —  Brown  v.  Reber,  30  Pa. 
Super.  Ct.  114. 

United  States.— VluW  v.  Pitrat,  45  Fed.  94. 

Canada.— B.oss  v.  Eby,  28  U.  C.  C.  P.  316. 

Making  bill  of  sale. — Although  a  bill  of 
sale  is  generally  unnecessary  to  pass  title, 
if  the  parties  so  agree  the  sale  is  not  com- 
plete so  as  to  pass  title  until  a  bill  of  sale 
is  executed.  Lovelace  v.  Stewart,  23  Mo. 
384;  AVallingford  v.  Burr,  15  Nebr.  204,  18 
K  W.  67. 

38.  Alabama. —  Darden  v.  Lovelace,  52  Ala. 
289 ;  Hudson  v.  Weir,  29  Ala.  294. 

Georgia. —  Cheney  V.  Dalton,  46  Ga.  401. 

Indiana. —  Dixon  v.  Duke,  85  Ind.  434  ^ 
Molfatt  V.  Green,  9  Ind.  198;  Branigan  v. 
Hendrickson,  17  Ind.  App.  198,  46  N.  E.  560. 

lovja. —  Snvder  v.  Tibbals,  32  Iowa  447; 
MeClung  v.  Kelley,  21  Iowa  508. 

Kentucky. — Calvert  V.  Sasseen,  4  Mete.  245. 

Louisiana. —  Abat  v.  Atkinson,  21  La  Ann. 
414. 

Maine. —  Stone  v.  Peacock,  35  Me.  385. 

Massachusetts.  —  Westfield  v.  Mayo,  122 
Mass.  100,  23  Am.  Rep.  292;  Sumner  V. 
Hamlet,  12  Pick.  76. 

Minnesota. —  Day  v.  Gravel,  72  Minn.  159, 
75  N.  W.  1 ;  Martin  v.  Hurlbut,  9  Minn.  142. 

Mississippi. —  Berrv  v.  Waterman,  71  Miss. 
497,  15  So.  234;  Smith  v.  Sparkman,  55  Miss. 
649,  30  Am.  Rep.  537. 

Missouri. —  Hening  v.  Powell,  33  Mo.  468. 

Nebraska. —  Sutro  v.  Hoile,  2  Nebr.  186. 

New  Hampshire.—  Smart  v.  Batchelder,  57 
N.  H.  140;  Messer  V.  Woodman,  22  N.  H 
172,  53  Am.  Dec.  241. 

Neic  York. —  Bacon  v.  Gilman,  57  N.  Y 
656;  Stiles  v.  Howland,  32  N.  Y.  309;  Keeler 
V.  Vandervere,  5  T^ans.  313;  Vincent  V.  Conk- 
lin,  1  E.  D.  Smith  203. 

Pennsylvania. —  Sneathen  v.  Grubbs,  88  Vn. 
St.  147. 

Tennessee. — Hnrdwick  v.  American  Can  Co., 
113  T(Min.  657,  88  S.  W.  797;  Williams  r. 
Allen,  10  T-Tumi)lir.  337.  51  Am.  Dee.  709. 

Texas. —  Cooper  r.  Hiiin])nss  Caleb.  1  Tex. 
App.  Civ.  Cas.  §  49S. 


Vermont. — 'Gibbs  v.  Benjamin,  45  Vt.  124. 

United  States. —  Wheeler  v.  Walton,  etc., 
Co.,  64  Fed.  664;  H.  B.  Claflin  Co.  v.  Kern, 
55  Fed.  578. 

England. —  Swanwick  i*.  Sothern,  9  A.  &  E. 
895,  1  P.  &  D.  648,  36  E.  C.  L.  465 ;  Logan 
V.  Le  Mesurier,  11  Jur.  1091,  6  Moore  P.  C 
lln.  13  Eng.  Reprint  628;  Gilmour  v.  Supple, 
11  Moore  P.  C.  551,  6  Wkly.  Rep.  445,  14 
Eng.  Reprint  803. 

Between  seller  and  his  vendor. —  If  the 
act  that  remains  to  be  done  is  not  between 
the  seller  and  the  buyer,  but  between  the 
seller  and  his  vendor,  it  will  not  prevent  the 
property  passing  to  the  buver.  Whitehouse 
r.  Frost,  12  East  614,  11  Rev.  Rep.  491. 

After  delivery. — Where  hogs  are  sold  and 
delivered  the  fact  that  the  seller  is  to  take 
them  back  into  possession  and  fatten  them 
to  a  certain  weight  does  not  prevent  the  prop- 
ertv  from  passing.  Johnson  v.  Hays,  5  Ohio 
St."  101. 

Question  for  jury. — ^^Vhether  any  material 
act  remains  to  be  done  before  title  can  pass 
is  a  question  for  the  jury.  Slade  v.  Lee,  9^ 
Mich.  127,-  53  N.  W.  929 ;  Gates  v.  Winooski 
Lumber  Co.,  10  Fed.  Cas.  No.  5.270,  18  Nat. 
Bankr.  Reg.  31. 

39.  See  infra,  VI,  A,  2,  d,  (ii)  ;  VI,  A, 

4,  C,    (VIII),  (B). 

40.  See  infra,  VI,  A,  3. 

41.  See  infra,  VI,  A,  2,  d,  (iv). 

42.  See  infra,  VI,  A,  2,  d,  (v). 

43.  See  infra,  VI,  A,  2,  d,  (ill). 

44.  Fagan  v.  Faulkner,  5  Ark,  161. 

45.  Minnesota. —  Fredette  v.  Thomas,  57 
Minn.  190,  58  N.  W.  984. 

Missouri. —  Groff  r.  Belche,  62  Mo.  400. 
New  York. —  Bacon  v.  Gilman,  57  N.  Y. 
656. 

0/iio.— Parker  r.  Davis,  13  Ohio  Cir.  Ct. 
631,  6  Ohio  Cir.  Dec.  684. 

Tennessee. —  Bond  r.  Greenwald,  4  Heisk. 
453. 

International,  etc..  R.  Co.  r.  Og- 
buni,  26  Tex.  Civ.  App.  217,  63  S.  W.  1072: 
Vance  r.  Hartzoll.  ( Ai)p.  1891)  18  S.  W.  88. 

England. —  Isanburv,  etc.,  R.  Co.  r.  Daniel, 
54  L.  .L  Ch.  2()5,  33  'Wkly.  Rep.  321. 

Canada. —  ]\rnntreal  Bank  r.  ]\tcWhirter.  17 
U.  C.  P.  506;  Wilson  7'.  Shaver,  3  Ont. 
L.  Rop.  110. 

Severance  from  realty. — Where  a  sale  is 
mado  of  standing  timber  to  bo  cut  by  the 
buyer,  title  does  not  ])ass  until  it  has  been 
severed  from  the  realty  (  PlUrner  r.  Bird.  43 
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as  a  transfer  of  title  as  to  that  part/®  although  the  title  to  the  residue  as  to  which 
there  has  been  no  such  performance  will  not  be  affected.*'  The  foregoing  rules  are, 
however,  in  accordance  with  the  general  rule  previously  stated/^  subject  to  the 
intention  of  the  parties,*^  and  while  the  fact  that  something  remains  to  be  done 
affords  a  presumption  that  the  title  was  not  intended  to  pass  until  its  performance, 
the  presumption  is  not  conclusive,^^  and  if  it  appears  that  such  was  the  intention 
the  title  will  pass,  notwithstanding  something  remains  to  be  done  to  ascertain 
and  fix  the  rights  of  the  parties.^^ 

(ii)  Where  Goods  Are  to  Be  Put  in  Deliverable  State.  If  under 
a  contract  for  the  sale  of  specific  goods  the  seller  is  bound  to  do  something  to 
the  goods  for  the  purpose  of  putting  them  in  a  deliverable  state,  that  is,  into  a 
condition  in  which  the  buyer  is  bound  to  accept  them,  unless  a  different  intention 
appears  the  property  does  not  pass  until  such  thing  is  done.^^    Thus  where  trees 


Mich.  14,  4  N.  W.  625 )  ;  but  the  title  will 
pass  upon  its  severance  (Nelson  v.  Nelson,  6 
Grav  (Mass.)  385;  Fitch  v.  Burk,  38  Vt. 
683 1  Buskirk  v.  Peck,  57  W.  Va.  360,  50  S.  E. 
432);  unless  a  contrary  intention  appears  (see 
Buskirk  v.  Peck,  supra);  if  cut  within  the 
time  prescribed!  by  the  contract  (Plummer 
v.  Prescott,  43  N.  H.  277);  although  it  is 
not  removed  from  the  land  (Plummer  v.  Pres- 
cott,  supra).  5So  also  on  a  sale  of  stones  on 
a  farm  if  the  buyer  pays  therefor,  and  re- 
moves them  from  one  part  of  the  premises 
to  the  other,  this  constitutes  a  severance  and 
vests  title  in  the  buyer.  Fulton  v.  Norton, 
64  Me.  410. 

Evidence. —  It  is  proper  to  permit  the  seller 
to  read  to  the  jury  extracts  from  their  ware- 
house books  showing  original  entries  relating 
to  the  sale,  and  to  exhibit  unsigned  sale  notes 
and  invoices  to  show  that  all  things  neces- 
sary to  vest  title  have  been  done.  Thompson 
f.  Brannin,  04  Ky.  490.  21  S.  W.  1057,  15  Ky. 
L.  Rep.  36. 

46.  Rugg  V.  Minett,  11  East  210,  10  Rev. 
Rep.  475. 

47.  Rugg  V.  Minett,  11  East  210,  10  Rev. 
Rep.  475:  Hanson  v.  Meyer,  6  East  614,  2 
Smith  K.  B.  670,  8  Rev.  Rep.  572.  And  see 
Simmons  v.  Swift,  5  B.  &  C.  857,  8  D.  &  R. 
693,  5  L.  J.  K.  B.  O.  S.  10,  29  Rev.  Rep.  438, 
11  E.  C.  L.  712. 

48.  See  supra,  VI,  A,  2,  a. 

49.  Colorado. —  Prower  v.  Nowles,  42  Colo. 
442,  94  Pac.  347. 

loioa. —  Welch  f.  Spies,  103  Iowa  389,  72 
N.  W.  548;  Smyth  v.  Ward,  46  Iowa  339. 

Michigan. — ■  Wilkinson  V:  Holiday,  33  Mich. 
386. 

Missouri. —  Swartz  v.  Chappell,  19  Mo.  304. 

IS/ew  York. — Bacon  v.  Oilman,  57  N.  Y.  656. 

Wisconsin. —  Roberts  v.  Mc Watty,  123  Wis. 
598,  102  N.  W.  18. 

England. —  Martineau  v.  Kitching,  L.  R.  7 
Q.  B.  436,  41  L.  J.  Q.  B.  227,  26  L.  T.  Rep. 
N.  S.  336,  20  Wkly.  Rep.  769;  Young  v. 
Matthews,  L.  R.  2  C.  P.  127,  36  L.  J.  C.  P. 
61,  15  L.  T.  Rep.  N.  S.  182;  Joyce  v.  Swann, 
17  C.  B.  N.  S.  84,  112  E.  C.  L.  84;  Fur  ley  v. 
Bates,  2  H.  &  C.  200,  10  Jur.  N.  S.  368,  33 
L.  J.  Exch.  43,  10  L.  T.  Rep.  N.  g.  35,  12 
Wkly.  Rep.  438. 

Canada. —  Montreal  Bank  v.  McWhirter,  17 
U.  C.  C.  P.  506. 

[VI,  A,  2,  d,  (l)] 


Question  for  jury. — Whether  the  intent  is 
that  the  property  shall  pass  notwithstanding 
something  remains  to  be  done  is  ordinarily 
a  question  for  the  jury.  Sherwood  v.  Walker, 
66  Mich.  568,  33  N.  W.  919,  11  Am.  St.  Rep. 
531. 

50.  Sherwood  v.  Walker,  66  Mich.  568,  33 
N.  W.  919,  11  Am.  St,  Rep.  531;  Wilkinson 
V.  Holiday,  33  Mich.  386. 

51.  Welch  V.  Spies,  103  Iowa  389,  72 
N.  W.  548;  Sherwood  v.  Walker,  66  Mich. 
568,  33  N.  W.  919,  11  Am.  St.  Rep.  531. 

52.  Alabama. —  Darden  v.  Lovelace,  52  Ala. 
289. 

Illinois. —  Stanley  v.  Robinson,  14  111.  App. 
480. 

Indiana. —  Dixon  v.  Duke,  85  Ind.  434; 
Lester  v.  East,  49  Ind.  588;  Straus  V:  Ross, 
25  Ind.  300. 

Iowa. —  McClung  v.  Kelley,  21  Iowa  508. 

Kansas. —  Hughes  v.  Wiley,  36  Kan.  731, 
14  Pac.  269. 

Massachusetts. —  Sumner  v.  Hamlet,  12 
Pick.  76. 

Michigan. —  Wilkinson  v.  Holiday,  33  Mich. 
386. 

Minnesota. —  Day  v.  Gravel,  72  Minn.  159, 
75  N.  W.  1;  Malone  v.  Minnesota  Stone  Co., 
36  Minn.  325,  31  N.  W.  170;  Martin  V. 
Hurlbut,  9  Minn.  142. 

Mississippi. —  Ouilette  V.  Davis,  69  Miss. 
762,  12  So.  21. 

New  York. —  Decker  v.  Furniss,  14  N.  Y. 
611  [reversing  3  Duer  291]. 

North  Carolina. —  Allman  v.  Davis,  26  N.C. 
12. 

Oregon. —  Hamilton  v.  Gordon,  22  Oreg. 
557,  30  Pac.  495. 

Vermont.— Usile  v.  Huntley,  21  Vt.  147. 

Washington. —  North  Pacific  Lumbering 
etc.,  Co.  V:  Kerron,  5  Wash.  214,  31  Pac.  595; 
Meeker  v.  Johnson,  3  Wash.  247,  24  Pac.  542. 

West  Virginia. —  Young  v.  Edwards,  64 
W.  Va.  67,  60  S.  E.  992. 

.  United  States.—  U.  S.  V.  Woodruff,  22 
Wall.  180,  22  L.  ed.  863. 

England.— Seath  v.  Moore,  11  App.  Cas. 
350,  5  Aspin.  586,  55  L.  J.  C.  P.  54,  54  L.  T. 
Rep.  N.  S.  690;  Anderson  v.  Morice,  L.  R. 
10  C.  P.  609,  44  L.  J.  C.  P.  341,  33  L.  T. 
Rep.  N.  S.  355,  24  Wkly.  Rep.  30  [affirmed  in 
1  App.  Cas.  713,  3  Aspin.  290,  46  L.  J.  C.  P. 
11,  35  L.  T.  Rep.  N.  S.  566,  25  Wkly.  Rep.  14]; 
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are  to  be  t rimmed, cotton  to  be  gimied  and  baled, ''^  fish  to  be  dried, ''■^  crops  to 
be  gathered  or  threshed,^®  cattle  to  be  fattened,"  hops  to  be  baled,^^  machinery 
to  be  set  up,^^  or  lumber  to  be  sawed  or  planed/^  the  doing  of  such  thing  is  pre- 
sumptively a  condition  precedent  to  the  transfer  of  property.  Ordinarily,  however, 
as  soon  as  the  acts  necessary  to  put  the  goods  in  a  deliverable  condition  are  per- 
formed the  title  will  pass,^^  and  if  it  appears  that  it  was  the  intention  of  the  parties 
that  the  property  should  pass  at  once,  notwithstanding  the  goods  were  to  be  put 
in  a  deliverable  condition,  such  intention  will  prevail. The  fact  that  something  is 
to  be  done  to  the  goods  after  dehvery  will  not  prevent  the  property  from  passing. 

(ill)  Ascertainment  of  Price  —  (a)  Weighing,  Measuring,  or  Testing  — 
(1)  In  General.  As  a  general  rule  where  there  is  a  contract  for  the  sale  of  specific 
goods  which  are  in  a  deliverable  state,  but  it  is  necessary  to  weigh,  measure, 
test,  or  do  some  other  act  with  reference  thereto,  for  the  purpose  of  ascertain- 
ing the  price  to  be  paid,  the  property  in  the  goods,  unless  a  contrary  intention 
appears,  does  not  pass  until  such  act  is  done,^*  and  this  rule  is  particularly 


Young  V.  Matthews,  L.  R.  2  C.  P.  127,  36  L.  J. 
C.  P.  61,  12  L.  T.  Rep.  N.  S.  182;  Rugg  v. 
Minett,  11  East  210,  10  Rev.  Rep.  475;  Bos- 
well  V.  Kilborn,  8  Jiir.  N.  S.  443,  6  L.  T.  Rep. 
N.  S.  79,  15  Moore  P.  C.  309,  10  Wkly.  Rep. 
517,  15  Eng.  Reprint  511;  Laidler  v.  Burlin- 
son,  6  L.  J.  Exch.  160,  2  M.  &  W.  602. 

Unfinished  article.— Where  a  sale  is  made 
of  an  unfinished  article  which  tJie  seller  is 
to  finish  and  deliver,  no  title  passes  until  it 
has  been  finished.  Halterline  i'.  Rice,  62 
Barb.  (N.  Y.)  593;  Pritchett  v.  Jones,  4 
Rawle  (Pa.)  260. 

Goods  to  be  manufactured  or  produced  see 
infra,  VI,  A,  3,  e. 

53.  Acraman  v.  Morrice,  8  C.  B.  449,  14 
Jur.  69,  19  L.  J.  C.  P  57,  65  E.  C.  L.  449. 

54.  Screws  v.  Roach,  22  Ala.  675;  Smith 
V.  Sparkman,  55  Miss.  649,  30  Am.  Rep.  537; 
Bond  V.  Greenwald,  4  Heisk  (Tenn.)  453; 
U.  S.  V.  Woodruff,  22  Wall.  (U.  S.)  180,  22 
L.  ed.  863. 

55.  Foster  f.  Ropes,  111  Mass.  10. 

56.  California. —  Blackwood  v.  Cutting 
Packing  Co.,  70  Cal.  212,  18  Pac.  248,  9 
Am.  St.  Rep.  199. 

Illinois. —  Low  v.  Freeman,  12  111.  467. 

Kansas. —  Hughes  v.  Wiley,  36  Kan.  731, 
14  Pac.  269;  Larkin  v.  Johnson,  8  Kan.  App, 
114,  54  Pac.  690. 

Massachusetts. —  Wesoloski  v.  Wyoski,  186 
Mass.  495,  71  N.  E.  982. 

Missouri. —  Groff"  v.  Belche,  62  Mo.  400. 

New  Jersey. —  Thompson  v.  Conover,  32 
N.  J.  L.  466. 

Oregon. —  Hamilton  v.  Gordon,  22  Oreg. 
557,  30  Pac.  495. 

Tennessee. —  Parman  v.  Marshall,  (Ch. 
App.  1899)  51  S.  W.  116. 

57.  Lester  v.  East,  49  Ind.  588;  Rourke 
r.  Bullens,  8  Gray  (Mass.)  549;  Restad  v. 
Engemoen,  65  Minn.  148,  67  N.  W.  1146.  See 
also  Branigan  v.  Hendrickson,  17  Ind.  App. 
198,  46  N.  E.  560. 

After  delivery. —  But  where  hogs  have  been 
sold  and  delivered  the  fact  that  the  seller 
is  to  take  them  into  possession  and  fatten 
them  does  not  prevent  the  passing  of  the 
property.   Johnson  r.  Hays,  5  Ohio  St.  101. 

58.  Keeler  v.  Vandervere,  5  Lans,  (N.  Y.) 


313;  Backhaus  v.  Buells,  43  Oreg.  558,  72 
Pac.  976,  73  Pac.  342 

59.  Fairbanks  v.  Richardson  Drug  Co.,  42 
Mo.  App.  262;  Kitson  Mach.  Co.  v.  Holden, 
74  Vt.  104,  52  Atl.  271.  But  see  Mauger  v. 
Crosby,  117  Mass.  330. 

60.  Chambers  v.  Austin,  57  N.  Y.  App. 
Div.  359,  68  N.  Y.  Suppl.  53;  Cooper  v. 
Bumpass,  1  Tex.  App.  Civ.  Cas.  §  498.  See 
also  Martz  v.  Putnam,  117  Ind.  392,  20  N.  E. 
270. 

61.  Rugg  V.  Minett,  11  East  210,  10  Rev. 
Rep.  475 ;  Langton  v.  Higgins,  4  H.  &  N.  402, 
28  L.  J.  Exch.  252,  7  Wkly.  Rep.  489.  See 
also  supra,  VI,  A,  2,  d,  (i). 

62.  Welch  V.  Spies,  103  Iowa  389,  72  N.  W. 
548;  Wadhams  f.  Balfour,  32  Oreg.  313,  51 
Pac.  642;  Barker  v.  Freeland,  91  Tenn.  112, 
18  S.  W.  60;  Butterworth  v.  McKinly,  11 
Humphr.  (Tenn.)  206;  Young  ?;.  Matthews, 
36  L.  J.  C.  P.  61,  L.  R.  2  C.  P.  127,  15  L.  T. 
Rep.  N.  S.  182. 

Effect  of  intention  generally  see  suyra,  VI, 
A,  2,  a. 

63.  Louisiana. —  Hunt  v.  Suares,  9  La.  434. 
Maine. —  Bryant  v.  Crosby,  40  Me.  9, 
Massachusetts. —  Mount  Hope  Iron  Co.  v. 

Buffington,  103  Mass.  62. 

Neio  York. —  Dunnigan  v.  Crummev,  44 
Barb.  528. 

Ohio. —  Johnson  v.  Hays,  5  Ohio  St.  101. 
Tennessee. —  Rawls  f.  Patterson,   1  Baxt. 
372. 

Wisconsin. —  Morrow  r.  Reed,  30  Wis.  81. 

England. — 'Greaves  r.  Hepke,  2  B.  &  Aid. 
131,  20  Rev.  Rep.  381 ;  Hammond  r.  Ander- 
son, 1  B.  &  P.  N.  R.  69,  2  Campb.  243,  8 
Rev.  Rep.  763. 

Canada. — Wilson  r.  Shaver,  1  Int.  L.  Rep. 
107. 

64.  Alahqma. —  Hudson  r.  Weir,  29  Ala. 
294;  Screws  v.  Roach,  22  Ala.  675;  Batre 
V.  Simpson,  4  Ala.  305 ;  Magee  v.  Billingslev, 
3  Ala.  679. 

Arkansas. —  Jones  v.  Pearce.  25  Ark.  545. 

Georgia. —  Deadwvler  r.  Karow,  131  Ga. 
227,  62  S.  E.  172,  i9  L.  R.  A.  N.  S.  107. 

Illinois. —  Toledo,  etc.,  R.  Co.  r.  Chew.  67 
111.  378;  Home  Ins.  Co.  r.  Heck.  65  111.  111. 

Indiana. —  Pittsburg,  etc.,  R,  Co.  /•.  Noel, 
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applicable  where  the  goods  are  to  be  paid  for  when  delivered.®^  Some  of  the 
cases  state  the  rule  broadly  without  express  reference  to  whether  such  acts  are 
to  be  done  by  the  buyer  or  the  seller/^  and  while  others  state  it  with  reference 
to  acts  to  be  done  by  the  seller  or  by  the  seller  in  connection  with  the  buyer/^ 
they  do  not  always  expressly  so  Hmit  it;  and  in  some  cases  it  has  been  expressly 
held  that  the  rule  applies  regardless  of  whether  the  act  is  to  be  performed  by  the 
buyer  or  the  seller/^  or  by  a  third  person/**  and  that  the  property  will  not  pass, 


77  Ind.  110;  Lester  v.  East,  49  Ind.  588; 
Strauss  v.  Ross,  25  Ind.  300;  Branigan  v. 
Hendrickson,  17  Ind.  App.  198,  46  N.  E.  560. 

Kansas. —  Larkin  v.  Johnson,  8  Kan.  App. 
114,  54  Pac.  690. 

Kentucky.— McCoy  v.  Fraley,  (1908)  113 
S.  W.  444. 

Blaine. —  Houdlette  v.  Tallman,  14  Me.  400. 

Massachusetts. —  Wesoloski  t'.  Wysoski,  186 
Mass.  495,  71  N.  E.  982;  Sherwin  V.  Mudge, 
127  Mass.  547;  Barnard  v.  Poor,  21  Pick. 
378 ;  Riddle  v.  Varnum,  20  Pick.  280 ;  Macom- 
ber  V.  Parker,  13  Pick.  175. 

Michigan. —  Lingham  v.  Eggleston,  27  Mich. 
324;  Begole  v.  McKenzie,  26  Mich,  470. 

Wetc  Hampshire. — Towne  v.  Davis,  66  N.  H. 
396,  22  Atl.  450;  Prescott  v.  Locke,  51  N.  H. 
94,  12  Am.  Rep.  55;  Fuller  v.  Bean,  34  N.  H. 
290;  Messer  v.  Woodman,  22  N.  H.  172,  53 
Am.  Dec.  241. 

New  York. —  Chapman  v.  Kent,  3  Duer 
224;  Olyphant  v.  Baker,  5  Den.  379;  Andrew 
V.  Dieterich.  14  Wend.  .31:  Ward  v.  Shaw,  7 
Wend.  404;  Russell  v.  Nicoll,  3  Wend.  112, 
20  Am.  Dec.  670. 

North  Carolina. —  Porter  v.  Bridgers,  132 
N.  C.  92,  43  S.  E.  551;  Devane  v.  Fennell, 
24  N.  C.  36. 

Ohio. —  Warner  r.  Porter,  2  Ohio  Dec. 
(Reprint)  26,  1  West.  L.  Month.  104. 

Oregon. —  Hamilton  v.  Gordon,  22  Oreg. 
557,  30  Pac.  495. 

Pennsylvania. —  Miller  r.  Seaman,  176  Pa. 
St.  291,  35  Atl.  134;  Nicholson  v.  Taylor,  31 
Pa.  St.  128,  72  Am.  Dec.  728;  Nesbit  v. 
Burry,  25  Pa.  St.  208;  Lester  v.  McDowell, 
18  Pa.  St.  91. 

Tennessee. —  Williams  v.  Allen,  10  Humphr. 
337,  51  Am.  Dec.  709. 

Vermont. —  Gibbs  v.  Benjamin,  45  Vt.  124. 

Wisconsin. —  Smith  V.  Barron  County 
Sup'rs,  44  Wis.  686. 

England. —  Simmons  r.  Swift,  5  B.  &  C. 
857,  8  D.  &  R.  693,  5  L.  J.  K.  B.  0.  S.  10, 
29  Rev.  Rep.  438,  J 1  E.  C.  L.  712;  Withers 
V.  Lyss,  4  Campb.  237,  Holt  N  P.  18,  16 
Rev.  Rep.  781,  3  E.  C.  L.  18;  Hanson  v. 
Meyers,  6  East  614,  2  Smith  K.  B.  670,  8 
Rev.  Rep.  572;  Logan  v.  Le  Mesurier,  11  Jur. 
1091,  6  Moore  P.  C.  116,  13  Eng.  Reprint 
628. 

Canada. —  Ross  v.  Hannan,  19  Can.  Sup. 
Ct.  227. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  525. 

If  the  mode  of  ascertaining  the  price  fails 

before  it  has  been  acted  upon  no  title  passes 
to  the  buyer.  Nesbit  v.  Burry,  25  Pa.  St. 
208. 

In  Louisiana  under  the  civil  code  where 
goods  are  not  sold  in  a  lump  but  are  sold 
by  weight,  tale,  or  measure,  the  sale  is  not 
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complete  until  they  are  weighed,  counted,  or 
measured  (Peterkin  v.  Martin,  30  La.  Ann. 
894;  Duncan  v.  Holt,  21  La.  Ann.  235;  Rhea 
V.  Otto,  19  La.  Ann.  123;  Seris  v.  Bellocq, 
17  La.  Ann.  146;  Goodwyn  v.  Pritchard,  10 
La.  Ann.  249;  Larue  v.  Rugely,  10  La.  Ann. 
242 )  ;  although  it  is  not  essential  to  the 
completeness  of  the  contract  that  the  articles 
should  be  weighed,  counted,  or  measured  in 
the  presence  of  the  buver  (Hill  v.  Morgan,  4 
Mart.  N.  S.  475). 

65.  Ward  f.  Shaw,  7  Wend.  (N.  Y.)  404; 
Porter  v.  Bridgers,  132  N.  C.  92,  43  S.  E. 
551;  Warner  v.  Porter,  2  Ohio  Dec.  (Re- 
print) 26,  1  West.  L.  Month.  104. 

66.  Indiana. —  Pittsburg,  etc.,  R.  Co.  v. 
Noel,  77  Ind.  110. 

Massachusetts. —  Wesoloski  v.  Wysoski,  186 
Mass.  495,  71  N.  E.  982. 

Oregon. —  Hamilton  v.  Gordon,  22  Oreg. 
557,  30  Pac.  495. 

Pennsylvania. —  Lester  v.  McDowell,  18  Pa. 
St.  91. 

Wisconsin. —  Smith  v.  Barron  County,  44 
Wis.  686. 

England. —  Withers  v.  Lyss,  4  Campb.  237, 
Holt  N.  P.  18,  16  Rev.  Rep.  781,  3  E.  C.  L.  18. 

67.  Iowa. —  McClung  v.  Kellev,  21  Iowa 
508. 

Kansas. —  Shepard  v.  Lynch,  26  Kan.  377. 

Kentucky. —  Crawford  V.  Smith.  7  Dana  59  ; 
Gibson  v.  Ray,  89  S.  W.  474,  28  Ky.  L.  Rep. 
444;  Burke  v.  Shannon,  43  S.  W.  223,  19 
Ky  L.  Rep.  1170. 

Michigan. —  Tyler  Lumber  Co.  v  Charlton, 
128  Mich.  299,  87  N.  W.  268,  55  L.  R.  A. 
301 ;  Lingham  v.  Eggleston,  27  Mich.  324. 

Minnesota. —  Martin  v.  Hurlbut,  9  Minn. 
142. 

Ncio  Jersey. —  Boswell  v.  Green,  25  N.  J.  L. 
390. 

New  York.—  Kein  v.  Tupper,  52  N.  Y.  550. 

Tennessee. —  Parman  v.  Marshall,  (Ch. 
App.  1899)  51  S.  W.  116. 

Virginia. — Haxall  v.  Willis,  15  Gratt.  434. 

Washifigton. —  Pacific  Coast  Elevator  Co. 
r.  Bravihder,  14  Wash.  315,  44  Pac.  544. 

United  States.—  U.  S.  v.  Woodruff,  22  Wall. 
180,  22  L.  ed.  863. 

England. —  Zagury  v.  Furnell,  2  Campb. 
240,  11  Rev.  Rep.  704;  Turley  v.  Bates,  2 
H.  &  C.  200,  10  Jur.  N.  S.  368,  33  L.  J. 
Exch.  43,  10  L.  T.  Rep.  N.  S.  35,  12  Wkly. 
Rep.  438. 

68.  See  cases  cited  supra,  note  67. 

69.  Hoffman  v.  Culver,  7  111.  App.  450; 
Puller  V.  Bean,  34  N.  H.  290;  Messer  v. 
Woodman,  22  N.  H.  172,  53  Am.  Dec.  241; 
Ward  V.  Shaw,  7  Wend.  (N.  Y.)  404;  Gibbs 
r.  Benjamin,  45  Vt.  124. 

70.  Fuller  r.  Bean,  34  N.  H.  290. 


SALES 


[35  Cye.]  285 


although  the  act  is  to  be  done  by  the  buyer  alone. '^^  Other  cases,  however,  make 
a  distinction  according  to  which  party  is  to  perform  the  act,^^  it  being  held  that 
the  rule  that  title  does  not  pass  should  be  limited  to  cases  where  the  weighing, 
measuring,  or  other  act  is  to  be  done  by  the  seller  or  at  least  by  the  seller  in  con- 
nection with  the  buyer;  and  that,  if  the  seller  has  done  all  that  is  required  of 
him  with  respect  to  the  property,  the  title  will  pass,  although  something  remains 
to  be  done  by  the  buyer  to  ascertain  the  exact  price,'*  particularly  where  there 
has  been  a  delivery  to  the  buyer. '^^  As  to  the  necessity  for  such  acts  as  a  pre- 
requisite to  the  passing  of  title  there  is  a  clear  distinction  between  cases  where 
such  acts  are  necessary  to  identify  the  goods  and  cases  where  the  goods  are  already 
identified  and  such  acts  are  merely  for  the  purpose  of  ascertaining  the  price  to 
be  paid."^^  In  the  latter  case  the  performance  of  such  acts  and  the  ascertainment 
of  the  price  is  not  absolutely  essential  to  the  passing  of  title,''  and  whether  they 
are  to  be  performed  and  the  price  ascertained  before  the  property  passes  depends 
upon  the  intention  of  the  parties,'^  the  general  rule  that  the  property  does  not 
pass  until  such  acts  are  performed  affording  merely  a  presumption  to  this  effect 


71.  Hoffman  v.  Culver,  7  111.  App.  450. 

72.  Burke  v.  Shannon,  43  S.  W.  223,  19 
Kv.  L.  Rep.  1170;  Haxall  v.  Willis,  15  Gratt. 
(Va.)  434;  Turley  v.  Bates,  2  H.  &  C.  200, 
10  Jur.  N.  S.  368,  33  L.  J.  Exch.  43,  10 
L.  T.  Rep.  N.  S.  35,  12  Wkly.  Rep.  438. 

73.  Haxall  v.  Willis,  15  Gratt.  (Va.)  434; 
Turley  v.  Bates,  2  H.  &  C.  200,  10  Jur.  N.  S. 
368,  33  L.  J.  Exch.  43,  10  L.  T.  Rep.  N.  S. 
35,  12  Wkly.  Rep.  438. 

74.  Arkansas. —  King  t\  Jarman,  35  Ark. 
190,  37  Am.  Rep.  11. 

Keniuclcy. —  Burke  v.  Shannon,  43  S.  W. 
223,  19  Ky.  L.  Rep.  1170. 

Michigan. —  Jenkinson  v.  Monroe,  61  Mich. 
454,  28  N.  W.  663. 

Fir^ima.— Haxall  v.  Willis,  15  Gratt.  434. 

United  States.— U.  S.  v.  Woodruff,  22  Wall. 
180,  2'2  L.  ed.  863. 

England.—  Turley  v.  Bates,  2  H.  &  C.  200, 
10  Jur.  N.  S.  368,  33  L.  J.  Exch.  43,  10  L.  T. 
Rep.  N.  S.  35,  12  Wkly.  Rep.  438. 

75.  Semple  v.  Northern  Hardwood  Lumber 
Co.,  (Iowa  1908)  115  N.  W.  899;  Haxall  v. 
Willis,  15  Gratt.  (Va.)  434. 

Delivery  before  weighing,  measuring,  or 
testing  see  infra,  VI,  A,  2,  d,  (iii) ,  (  a)  ,  (2) . 

76.  California. —  Blackwood  v.  Cutting 
Packing  Co.,  76  Cal.  212,  18  Pac.  248,  9 
Am.  St.  Rep.  199. 

loim. — Allen  v.  Elmore,  121  Iowa  24,  96 
N.  W.  769. 

Nebraska. —  Allen  v.  Rushford,  72  Nebr. 
907,  101  N.  W.  1028. 

New  York. —  Sanger  v.  Waterbury,  116 
N.  Y.  371,  22  N.  E.  404;  Groat  v.  Gile,  51 
N.  Y.  431;  Crofoot  v.  Bennett,  2  N.  Y. 
258. 

Texas.— BosLZ  V.  Schneider,  69  Tex.  128,  6 
S.  W.  402. 

Virginia. —  Haxall  v.  Willis,  15  Gratt.  434. 

77.  California. — Lassing  v.  James,  107  Cal. 
348,  40  Pac.  534. 

Colorado. —  Young  V.  Minkler,  14  Colo. 
App.  204,  59  Pac.  622. 

Iowa.— AWen  t\  Elmore,  121  Iowa  24,  96 
N.  W.  769. 

Maryland.— FRTUieTs'    Phosphate    Co.  v. 


Gill,  69  Md.  537,  16  Atl.  214,  9  Am.  St.  Rep. 
443,  1  L.  R.  A.  767. 

Nebraska. — Allen  v.  Rushford,  72  Nebr. 
907,  101  N.  W.  1028. 

New  Jersey. —  Boswell  v.  Green,  25  N.  J.  L. 
390. 

NeiD  York. — -Sanger  v.  Waterbury,  116 
N.  Y.  371,  22  N.  E.  404;  Crofoot  v.  Bennett, 
2  N.  Y.  258. 

North  Carolina. —  Morgan  v.  Perkins,  46 
N.  C.  171. 

Tea?as.— Boaz  v.  Schneider,  69  Tex.  128,  6 
S.  W.  402. 

Virginia. —  Haxall  v.  Willis,  15  Gratt.  434. 

England. —  Martineau  r.  Kitching,  L.  R. 
7  Q.  B.  436,  41  L.  J.  Q.  B.  227,  26  L.  T.  Rep. 
N.  S.  336,  20  Wkly.  Rep.  769. 

If  the  goods  sold  are  clearly  identified,  then, 
although  it  may  be  necessary  to  number, 
weigh,  or  measure  them  in  order  to  ascertain 
the  price  of  the  whole  at  the  rate  agreed 
upon  between  the  parties,  the  title  will  pass. 
Sanger  v.  Waterbury,  116  N.  Y.  371,  22  N.  E. 
404;  Crofoot  V.  Bennett,  2  N.  Y.  258. 

78.  Iowa. — Allen  v.  Elmore,  121  Iowa  24, 
96  N.  W.  769. 

Maryland. —  Farmers'  Phosphate  Co.  v. 
Gill.  69  Md.  537,  16  Atl.  214,  9  Am.  St.  Rep. 
443,  1  L.  R.  A.  767. 

Massachusetts. —  Riddle  f.  Varnum,  20 
Pick.  280. 

Michigan. —  Byles  r.  Colier,  54  Mich.  1,  19 
N.  W.  565. 

New  Hampshire. —  Towne  v.  Davis,  66 
N.  H.  396,  22  Atl.  450. 

New  Jersey. —  Boswell  v.  Green,  25  N.  J.  L. 
390. 

j^nfirZanri;.— Turley  v.  Bates,  2  H.  &  C.  200, 
10  Jur.  N.  S.  368,  33  L.  J.  Exch.  43,  10  L.  T. 
Rep.  N.  S.  35,  12  Wkly.  Rep.  438;  Logan  f. 
Lemesurier,  11  Jur.  1091,  6  Moore  P.  C.  116, 
13  Eng.  Reprint  628. 

Canada. —  Wilson  r.  Shaver,  3  Ont.  L. 
Rep.  110. 

It  is  ordinarily  a  question  for  the  jury 

whether  the  parties  intended  that  the  title 
should  pass  prior  to  the  performance  of  the 
acts  necessary  to  ascertain  the  price,  Weso- 
loski  V.  Wysoski,  180  Mass.  495,  71  N.  E.  982. 

[VI,  A,  2,  d,  (III),  (A),  (1)] 
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which  is  not  conclusive;  ^'^  and  it  has  been  held  that  if  it  further  appears  that  the 
sale  was  on  credit,  there  is  no  presumption  that  the  parties  did  not  intend  that 
the  title  should  pass  until  the  price  was  ascertained.^*^  So  if  it  appears  that  the 
parties  so  intended  the  property  will  pass,  although  the  acts  necessary  for  ascer- 
taining the  price  to  be  paid  have  not  been  performed,  and  a  delivery  to  the 
buyer  is  strong  evidence  of  such  an  intention. So  also  where  weighing,  meas- 
uring, or  testing  is  necessary  the  title  will  ordinarily  vest  in  the  buyer  as  soon  as 
such  acts  are  performed,  although  he  may  not  be  entitled  to  possession  until 
the  price  is  paid  or  secured.** 

(2)  Delivery  Before  Weighing,  Measuring,  or  Testing.  When  the  goods 
are  to  be  weighed,  measured,  or  tested  for  the  ascertainment  of  the  price,  actual 
delivery  of  the  goods  before  such  act  has  been  done  is  evidence  of  an  intention 
to  pass  the  property  at  once,*^  and  such  intention  is  also  shown  by  a  constructive 


79.  Byles  v.  Colier,  54  Mich.  1.  19  N.  W. 
565. 

80.  Allen  v.  Elmore,  121  Iowa  24,  96  N.  W. 
769.  See  also  Sanger  v.  Waterbury,  116 
N.  Y.  371,  22  N.  E.  404. 

81.  Alabama. —  Smith  v.  State,  S4  Ala.  438, 
4  So.  683;  Aderholt  t".  Embry,  78  Ala.  185. 

Arkansas.— FlRsk  v.  Tindall,  39  Ark.  571. 

Illinois. —  Straus  v.  Minzesheimer,  78  111. 
492;  Shelton  v.  Franklin,  68  111.  333;  Grafl" 
i;.  Fitch,  58  111.  373,  11  Am.  Rep.  85;  Bell  v. 
Farrar,  41  111.  100;  Vehmeyer  v.  Earl,  22  111. 
App.  522. 

Iowa. —  Allen  v.  Elmore,  121  Iowa  24,  96 
N.  W.  769. 

Kansas. —  Caywood  v.  Timmons,  31  Kan. 
394,  2  Pac.  566;  Shepard  v.  Lynch,  26  Kan. 
377. 

Kentucky. —  Hagins  v.  Combs.  102  Ky.  165, 
43  S.  W.  222,  19  Ky.  L.  Rep.  1165;  Thomp- 
son V.  Brannin,  94  Ky.  490,  21  S.  W.  1057, 
15  Ky.  L.  Rep.  36;  Newcomb  v.  Cabell,  10 
Bush  460. 

Maryland. — Farmers'  Phosphate  Co.  v.  Gill, 
69  Md.  537,  16  Atl.  214,  9  Am.  St.  Rep.  443, 
1  L.  R.  A.  767. 

Massachusetts.  —  Riddle  v.  Varnum,  20 
Pick.  280;  Macomber  v.  Parker,  13  Pick.  175; 
Sumr.er  i\  Hamlet,  12  Pick.  76. 

Michigan. —  Byles  r.  Colier,  54  Mich.  1,  19 
N.  W.  585;  Colwell  v.  Keystone  Iron  Co.,  36 
Mich.  51;  Wilkinson  v.  Holiday,  33  Mich. 
386. 

New  Hampshire. —  Kelsea  v.  Haines,  41 
N.  H.  246. 

Netc  York. —  Burrows  v.  Whitaker,  71  N.  Y. 
291,  27  Am.  Rep.  42  [affirming  8  Hun  260]  ; 
Bacon  v.  Gilman,  57  N.  Y.  656;  Dexter  v. 
Bevins,  42  Barb.  573;  Chapin  v.  Potter,  1 
Hilt.  366;  Rice  v.  Heath,  5  N.  Y.  St.  244; 
Olyphant  v.  Baker,  5  Den.  379. 

North  Carolina. —  Morgan  v.  Perkins,  46 
N.  C.  171. 

Pennsylvania. —  Dennis  v.  Alexander,  3  Pa. 
St.  50; 'Leonard  v.  Winslow,  2  Grant  139; 
Gatzmer  v.  Moyer,  9  Pa.  Cas.  567,  13  Atl.  540. 

Virginia.—  Haxall  v.  Willis,  15  Gratt.  434. 

West  Virginia. — Buskirk  v.  Peck,  57  W.  Va. 
360,  50  S.  E.  432;  Huntington  Bank  V. 
Napier,  41  W.  Va.  481,  23  S.  E.  800;  Morgan 
V.  King,  28  W.  Va.  1,  57  Am.  Rep.  633. 

Wisconsin. — Fromme  v.  O'Donnell,  124  Wis. 
529,  103  N.  W.  3;  Cook  v.  Van  Home,  76 

[VI,  A,  2,  d,  (III),  (A),  (1)] 


Wis.  520,  44  N.  W.  767;  Gill  v.  Benjamin, 
64  Wis.  362,  25  N.  W.  445,  54  Am.  Rep.  619; 
Morrow  v.  Delaney,  41  Wis.  149;  Pike  v. 
Vaughn,  39  Wis.  499;  Morrow  v.  Campbell, 
30  Wis.  90;  Morrow  17.  Reed,  30  Wis.  81; 
Sewell  V.  Eaton,  6  Wis.  490,  70  Am.  Dec.  471. 

England. —  Martineau  v.  Kitching,  L.  R.  7 
Q.  B.  436,  41  L.  J.  Q.  B.  227,  26  L.  T.  Rep. 
N.  S.  336,  20  Wkly.  Rep.  769;  Turley  v. 
Bates,  2  H.  &  C.  200,  10  Jur.  N.  S.  368,  33 
L.  J.  Exch.  43,  10  L.  T.  Rep.  N.  S.  35,  12 
Wkly.  Rep.  438. 

Canada. — Wilson  v.  Shaver,  3  Ont.  L.  Ren. 
110. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  525. 

82.  See  infra,  VI,  A,  d,  (iii),  (a),  (2). 

83.  Crawford  v.  Smith,  7  Dana  (Ky.)  59; 
Davis  V.  Reason,  77  Tex.  604,  14  S.  W.  198; 
Gilmour  v.  Supple,  11  Moore  P.  C.  551,  6 
Wkly.  Rep.  445,  14  Eng.  Reprint  803;  Mon 
treal  Bank  v.  McWhirter,  17  U.  C.  C.  P.  506. 
See  also  infra,  VI,  A,  2,  d,  (iii),  (c). 

84.  Crawford  v.  Smith,  7  Dana  (Ky.)  59. 

85.  Alabama. — Aderholt  V:  Embry,  78  Ala. 
185;  Shealy  V.  Edwards,  73  Ala.  175,  49  Am. 
Rep.  43;  Allen  v.  Maury,  66  Ala.  10;  Magee 
r.  Billingsley,  3  Ala.  679. 

Arkansas. —  Chamblee  v.  McKenzie,  31  Ark. 
155. 

California. —  Gates  v.  Carquinez  Packing 
Co.,  78  Cal.  439,  21  Pac.  1. 

Connecticut. —  Upson  v.  Holmes,  51  Conn. 
500. 

Illinois.— Foster  v.  Magill,  119  111.  75,  8 
N.  E.  771;  Gravett  v.  Mugge,  89  111.  218; 
O'Keefe  r.  Kellogg,  15  111.  347. 

Indiana. —  Moffatt  v.  Green,  9  Ind.  198. 

loica. —  Semple  v.  Northern  Hardwood 
Lumber  Co.,  (1908)  115  N.  W.  899;  Sedg- 
wick V.  Cottingham,  54  Iowa  512,  6  N.  W. 
738;  Bogy  v.  Rhodes,  4  Greene  133. 

Mame.— Cushman  v.  Holyoke,  34  Me.  289. 

Massachusetts. —  Odell  v.  Boston,  etc.,  R 
Co.,  109  Mass.  50;  Richmond  Iron  Works  v. 
Woodruff.  8  Grav  447;  Barnard  v.  Poor,  21 
Pick.  378;  Riddle  v.  Varnum,  20  Pick.  280; 
Macomber  v.  Parker,  13  Pick.  175. 

Michigan. —  Colwell  v.  Keystone  Iron  Co., 
36  Mich.  51. 

Mississippi. —  Jordan  r.  Harris,  31  Mi«s. 
257. 

Missouri. —  McMillan  r.  Schweitzer,  87  Mo. 
402;  Ober  i;.  Carson,  62  Mo.  209;  Keiler  v. 
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delivery;  but  if  it  otherwise  appears  that  it  was  the  intention  of  the  parties 
that  such  weighing,  measuring,  or  testing  should  be  done  before  the  title  should 
pass,  this  intention  will  control  notwithstanding  there  has  been  an  actual  delivery 
of  the  goods.  ®^ 

(3)  Loss  OR  Destruction  of  Goods  Before  Act  Is  Done.  If  the  goods  are 
lost  or  destroyed  while  in  possession  of  the  seller  and  before  the  weighing,  meas- 
uring, or  other  act  by  which  the  price  is  to  be  determined  is  done,  the  loss  must 
fall  upon  the  seller,  and  the  buyer  may  recover  any  advance  made  upon  the 
purchase-price;  but  if  lost  or  destroyed  after  they  have  been  delivered  to  the 
buyer  with  the  intention  of  passing  the  title,  the  loss  must  fall  upon  the  buyer, 
and  although  the  weighing  or  measuring  originally  contemplated  has  become  impos- 
sible, the  amount  may  be  otherwise  established  and  the  seller  recover  therefor. 

(b)  Other  Modes  of  Ascertaining  Price.  The  contract  may  contemplate  the 
doing  of  other  acts  for  the  purpose  of  fixing  the  price,  such  as  making  an  inventory 
or  invoice, or  the  arrangement  of  the  terms  of  credit,''^  and  under  the  general 
rule  such  acts  must  be  performed  before  the  property  will  pass,^*  although  as  in 
other  cases  the  intention  of  the  parties  will  control. 


Tutt,  31  Mo.  301;  Cunningham  v.  Ashbrook, 
20  Mo.  553. 

'New  York. — Burrows  v.  Whitaker,  71  N.  Y. 
291,  27  Am.  Rep.  42  [affirming  8  Hun  260] ; 
Tyler  v.  Strang,  21  Barb.  198. 

Oregon. —  Barr  v.  Borthvvick,  19  Oreg.  578, 
25  Pac.  360. 

Pennsylvania. —  Dennis  v.  Alexander,  3  Pa. 
St.  50 ;  Scott  V.  Wells,  6  Watts  &  S.  357,  40 
Am.  Dec.  568. 

Tennessee. —  Bond  v.  Greenwald,  4  Heisk. 
453;  Williams  v.  Adams,  3  Sneed  359. 

Texas. —  Baker  v.  Guinn,  (Civ.  App.  1895) 
32  S.  W.  370. 

Vermont. —  Baldwin  v.  Doubleday,  59  Vt.  7, 
8  Atl.  576. 

Virginia. —  Haxall  v.  Willis,  15  Gratt.  434. 

Washington. —  Izett  v.  Stetson,  etc.,  Mill 
Co.,  22  Wash.  300,  60  Pac.  1128. 

Wisconsin. — Gill  V.  Benjamin,  64  Wis.  362, 
25  N.  W.  445,  54  Am.  Rep.  619;  McConnell 
V.  Hughes,  29  Wis.  537. 

United  States. —  Leonard  v.  Davis,  1  Black 
476,  17  L.  ed.  222;  Barrett  v.  Goddard,  3 
Fed.  Cas.  No.  1,406,  3  Mason  107. 

England. —  Hammond  v.  Anderson,  1  B.  & 
P.  N.  R.  69,  2  Campb.  243,  8  Rev.  Rep.  763. 
And  see  Turley  v.  Bates,  2  H.  &  C.  200,  10 
Jur,  N.  S.  368,  33  L.  J.  Exch.  43,  10  L.  T. 
Rep.  N.  S.  35,  12  Wkly.  Rep.  438. 

Effect  of  delivery  generally  see  infra,  VI, 
A,  4,  b. 

If  the  goods  are  actually  delivered  this 
shows  an  intention  to  complete  the  sale  by 
the  delivery,  and  that  the  weighing,  measur- 
ing, or  counting  shall  not  be  considered  a 
part  of  the  contract  of  sale,  but  merely  as 
referring  to  the  adjustment  of  the  final 
settlement  in  regard  to  the  price,  and  the 
sale  will  be  as  complete  as  a  sale  upon  credit 
before  the  actual  payment  of  the  price. 
Macomber  ?;.  Parker,  13  Pick.  (Mass.)  175; 
Cunningham  v.  Ashbrook,  20  Mo.  553. 

86.  Gans  v.  Holland,  37  Ark.  483;  King 
V.  Jarman,  35  Ark.  190,  37  Am.  Rep.  11: 
Shepard  v.  Lynch,  26  Kan.  377;  Boswell  v. 
Green,  25  N.  J.  L.  390;  Morrow  v.  Reed,  30 
Wis.  81. 


87.  Ballantyne  v.  Appleton,  82  Me.  570, 
20  Atl.  235. 

Effect  of  intention  generally  see  supra,  VI, 
A,  2,  a. 

It  is  a  question  for  the  jury  whether  the 
delivery  was  for  the  purpose  of  passing  the 
property  notwithstanding  the  price  was  to  be 
ascertained  by  weighing.  Cunningham  v. 
Ashbrook,  20  Mo.  553. 

88.  Deadwyler  v.  Karow,  131  Ga.  227,  62 
S.  E.  172,  19  L.  R.  A.  N.  S.  197;  Miller  v. 
Seaman,  176  Pa.  St.  291,  35  Atl.  134;  Wil- 
liams V.  Allen,  10  Humphr.  (Tenn.)  337,  51 
Am.  Rep.  709. 

89.  Williams  v.  Allen,  10  Humphr.  (Tenn.) 
337,  51  Am.  Rep.  709. 

90.  Connecticut. —  Upson  v.  Holmes,  51 
Conn.  500.  . 

loum. —  Sedgwick  v.  Cottingham,  54  Iowa 
512,  0  N.  W.  738. 

MoAne. —  Cushman  v.  Holyoke,  34  Me.  289. 

'Neio  York. —  Burroughs  v.  Whitaker,  71 
N.  Y.  291,  27  Am.  Rep.  42  {affirming  8  Hun 
260]. 

Vermont. —  Baldwin  v.  Doubleday,  59  Vt. 
7,  8  Atl.  576. 

Wisconsin. —  Gill  r.  Benjamin,  64  Wis.  362, 
25  N.  W.  445,  54  Am.  Rep.  619. 

England. —  Martineau  17.  Kitching,  L.  R.  7 
Q.  B.  436,  41  L.  J.  Q.  B.  227,  26  L.  T.  Rep. 
N.  S.  336,  20  Wkly.  Rep.  769. 

Effect  of  delivery  before  weighing,  measur- 
ing, or  testing  see  supra,  VI,  A,  2,  d,  (iii), 
(^),  (2). 

91.  Upson  r.  Holmes.  51  Conn.  500;  Bald- 
win V.  Doubledav,  59  Vt.  7,  8  Atl.  576;  Gill 
V.  Benjamin,  64' Wis.  362,  25  N.  W.  445,  54 
Am.  Rep.  619. 

92.  Gunn  v.  Newcomb,  82  Iowa  468,  48 
N.  W.  989;  Parker  v.  Davis,  13  Ohio  Cir.  Ct. 
631,  6  Ohio  Cir.  Dec.  684;  Roberts  v.  Mc- 
Walty,  123  Wis.  508,  102  N.  W.  18. 

93".  Stiles  r.  Howland.  32  N.  Y  309. 

94.  Sherwin  v.  Mudge,  127  Mass.  547.  See 
also  Roberts  v.  McWaltv,  123  Wis.  598,  102 
N.  W.  18. 

95.  Flask  r.  Tindall,  39  Ark.  571 ;  Roberts 
V.  McWalty,  123  Wis.  598,  102  N.  W.  18. 
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(c)  Arithmetical  Calculation  of  Price.  As  soon  as  the  act  contemplated  to 
ascertain  the  price  has  been  performed  the  property  passes/^  although  the  arith- 
metical calculation  of  the  price  has  not  been  made.'*^ 

(iv)  Weighing,  Measuring,  or  Testing  For  Other  Purposes.  The 
necessity  for  weighing,  measuring,  or  testing  the  goods  may  be  either  for  the 
purpose  of  ascertaining  the  price  to  be  paid,*^^  or  for  the  purpose  of  identifying 
the  goods  or  ascertaining  their  quantity  or  quahty,^^  and  in  cases  of  the  latter 
character  the  general  rule  also  apphes  that  the  title  does  not  pass  until  such  acts 
are  done.^ 

(v)  Inspection  to  Determine  Quality.  Cases  in  which  an  inspection 
for  the  purpose  of  determining  the  quality  of  the  goods  is  provided  for  are  within 
the  application  of  the  rule  that  if  any  act  remains  to  be  done  in  relation  to  the 
goods  the  property  does  not  pass;  ^  but  as  in  other  cases  the  intention  of  the  parties 


The  sale  is  not  necessarily  incomplete  be- 
cause an  inventory  is  necessary  to  fix  the 
amount  to  be  paid,  and  the  property  will  pass 
at  once  if  such  is  the  intention  of  the  parties. 
Flask      Tindall,  39  Ark.  571. 

96.  Kentucky. —  Thompson  v.  Brannin,  94 
Ky.  490,  21  S.  W.  1057.  15  Ky.  L.  Rep. 
36. 

New  York. —  Bacon  v.  Gilman,  57  N.  Y. 
650;  Bayne  Hard,  77  N.  Y.  App.  Div.  251, 
79  N.  Y.  Suppl.  208  {atfirmed  in  174  N.  Y. 
534,  66  N.  E.  1104]. 

Ohio. —  Parker  r.  Davis,  13  Ohio  Cir.  Ct. 
631,  6  Ohio  Cir.  Dec.  684. 

Penns'ulvania. —  Records  v.  Philadelphia, 
etc.,  R.  'Co.,  9  Phila.  55. 

Texas. —  International,  etc.,  R.  Co.  v.  Og- 
burn,  26  Tex.  Civ.  App.  217,  63  S.  W.  1072. 

Canada. —  Montreal  Bank  v.  McWhirter,  17 
U.  C.  C.  P.  506. 

97.  Bradley  v.  Wheeler,  44  N.  Y.  495; 
Davis  V.  Beason,  77  Tex.  604,  14  S.  W.  198; 
Tansley  r.  Turner.  2  Bing.  N.  Cas.  151,  1 
Hodges  267,  4  L.  J.  C.  P.  272,  2  Scott  238, 
29  E.  C.  L.  478;  Lockhart  v.  Pannell,  22 
U.  C.  C.  P.  597. 

If  a  mere  mathemetical  computation  is  the 
only  tiling  remaining  to  be  done  in  order  to 
determine  the  price  to  be  paid,  the  general 
rule  that  the  sale  is  not  complete  so  long  as 
anything  remains  to  be  done  to  ascertain  the 
price  does  not  apply.  Davis  v.  Beason,  77 
Tex.  604,  14  S.  W.  iOS. 

98.  See  supra,  VI,  A,  2,  (iii),  (a). 

99.  Fagan  v.  Faulkner,  5  Ark.  161 ;  Black- 
wood V.  Cutting  Packing  Co.,  76  Cal.  212, 
18  Pac.  248,  9  Am.  St.  Rep.  199;  Frost  V. 
Woodruff,  54  111.  155;  Low  v.  Freeman,  12 
111.  467;  Blodgett  v.  Hovey,  91  Mich.  571,  52 
N.  W.  149;  Hahn  r.  Fredericks,  30  Mich. 
223,  18  Am.  Rep.  119. 

1.  Alabama. —  Mobile  Savings  Bank  v.  Fry, 
69  Ala.  348. 

Arkansas. — Fagan  v.  Faulkner,  5  Ark.  161. 

California. —  Blackwood  v.  Cutting  Mfg. 
Co.,  76  Cal.  212,  18  Pac.  248,  9  Am.  St.  Rep. 
199. 

Illinois. —  Frost  v.  Woodruff,  54  111.  155; 
Low  r.  Freeman,  12  111.  467. 

Maine. —  Pinkham  v.  Appleton,  82  Me.  574. 
20  Atl.  237;  Ballantyne  v.  Appleton,  82  Me. 
570,  20  Atl.  235. 

Michigan. —  Blodgett  v.  Hovey,  91  Mich. 
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571,  52  N.  W.  149;  Hahn  v.  Fredericks,  30 
Mich.  223,  18  Am.  Rep.  119. 

Minnesota. —  Thompson  v.  Libby,  35  Minn. 
443,  29  N.  W.  150;  Martin  v.  Hurlbut,  9 
Minn.  142. 

New  Hampshire. —  Smart  v.  Batchelder,  57 
N.  H.  140;  Ockington  v.  Richey,  41  N.  H. 
275:  Warren  v.  Buckminster,  24  N.  H.  336. 

New  Jersey. —  Smith  r.  York  Mfg.  Co.,  58 
N.  J.  L.  242,  33  Atl.  244. 

New  York. —  Joyce  v.  Adams,  8  N.  Y.  291; 
Rapelye  v.  Mackie,  6  Cow.  250. 

North  Carolina. —  Devane  v.  Fennell,  24 
N.  C.  36 

Oregon. —  Hamilton  v.  (cordon,  22  Oreg. 
557,  30  Pac.  495;  Rosenthal  v.  Kahn,  19 
Oreg.  571,  24  Pac.  989;  Lownsdale  v.  Hun- 
saker,  2  Oreg.  101,  88  Am.  Rep.  465. 

Tennessee. — ^Parman  v.  Marshall,  (Ch.  App. 
1899)  51  S.  W.  116. 

Virginia. —  Dixon  v.  Myers,  7  Gratt.  240. 

Wisconsin. —  Galloway  v.  Week,  54  Wis. 
604,  12  N.  W.  10;  Pike  v.  Vaughn,  39  Wis. 
499. 

Enqland. —  SAvanwick  v.  Sothem,  9  A.  &  E. 
895,  i  P.  &  D.  648,  36  E.  C.  L.  465;  Wallace 
V.  Breeds,  13  East  522,  1  Rose  109,  12  Rev. 
Rep.  42S;  Shepley  v.  Davis,  1  Marsh.  252,  5 
Taunt.  617,  15  Rev.  Rep.  598,  1  E.  C.  L.  317; 
White  V.  Wilks,  1  Marsh.  2,  5  Taunt.  176,  14 
Rev.  Rep.  735,  1  E.  C.  L.  98;  Busk  v.  Davis, 
2  M.  &  S.  397,  5  Taunt.  622  note,  15  Rev. 
Rep.  288,  1  E.  C.  L.  319.  Compare  White- 
house  V.  Frost,  12  East  614,  11  Rev.  Rep.  491. 

Canada. — Ross  v.  Hannan,  19  Can.  Sup.  Ct. 
227;  Robertson  v.  Strickland,  28  U.  C.  Q.  B. 
221. 

2.  Alabama. —  Leigh  r.  Mobile,  etc.,  R.  Co., 
58  Ala.  165. 

Arkansas. —  Deutsch  v.  Dunham,  72  Ark. 
141,  78  S.  W.  767,  105  Am.  St.  Rep.  21. 

California. —  Gardiner  v.  McDonogh,  147 
Cal.  313,  81  Pac.  964. 

Michigan. —  Wagar  v.  Farrin,  71  Mich.  370, 
38  N.  W.  865.  Compare  Jenkinson  v.  Monroe, 
61  Mich.  454,  28  N.  W.  663. 

New  Jersey. —  Smith  v.  York  Mfg.  Co.,  58 
N.  J.  L.  242,  33  Atl.  244. 

Nei(-  York. —  Anderson  v.  Read,  106  N.  Y. 
333,  13  N.  E.  292;  Cornell  v.  Clark,  104  N.  Y. 
451,  iO  N.  E.  888;  Kein  v.  Tupper,  52  N.  Y. 
550  \ affirming  42  How.  Pr.  437];  Chapin  v. 
Fitzgerald,  1 "  Silv.  Sup.  349,  5  N.  Y.  Suppl. 
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will  prevail/  and,  if  there  is  a  delivery  of  the  goods  without  an  inspection,  unless 
the  delivery  is  not  absolute  but  merely  conditional  and  to  aiford  an  opportunity 
for  inspection,^  the  property  will  ordinarily  be  held  to  pass  by  such  delivery,'^  and 
the  right  of  inspection  become  a  condition  subsequent  instead  of  precedent.^  Simi- 
larly the  property  in  the  goods  will  pass  if  there  is  an  acceptance  without  inspec- 
tion/ or  a  refusal  to  inspect.^ 

e.  Sale  on  Trial  or  Approval.  A  sale  on  trial  or  approval  is  in  the  nature  of 
an  option  to  purchase  the  goods  if  they  prove  to  be  satisfactory,'-^  or  a  sale  upon 
condition  precedent, and  its  operation  as  regards  the  transfer  of  title  is  to  be 
distinguished  from  what  is  commonly  known  as  a  sale  or  return. Where  goods 
are  sold  on  trial  or  approval  or  if  satisfactory  to  the  buyer  the  contract  is  executory,^^ 
and  the  property  in  the  goods  does  not  pass  until  the  buyer  has  expressly  or 
impliedly  manifested  his  approval  or  acceptance, unless  a  different  intention 


722  [affirmed  in  127  N.  Y.  670,  28  N.  E. 
255] ;  Levy  v.  Weir,  38  Misc.  361,  77  N.  Y. 
Suppl.  917. 

Pennsylvania. —  Miller  v.  Seaman,  176  Pa. 
St.  291,  35  Atl.  134. 

West  Virginia. — Hood  v.  Bloocli,  29  W.  Va. 
244,  11  S.  E.  910. 

Wisconsiti. —  Smith  v.  Wisconsin  Inv.  Co., 
114  Wis.  151,  89  N.  W.  829;  Bayley  u.  An- 
derson, 71  Wis.  417,  36  N.  W.  863. 

United  States. —  Pope  v.  Allis,  115  U.  S. 
363,  6  S.  Ct.  69,  29  L.  ed.  393. 

3.  Byles  v.  Colier,  54  Mich.  1.  19  N.  W. 
565;  Wadhams  v.  Balfour,  32  Oreg.  313,  51 
Pac.  642, 

4.  Rindskopf  r.  De  Ruvter,  39  Mich.  1,  33 
Am.  Rep.  340;  Cornell  v.  Clark,  104  N.  Y. 
451,  10  AT  888. 

5.  Alahama. — Allen  v.  Maury,  66  Ala.  10. 
Michigan. —  Kuppenlieimer  v.  Wertheimer, 

107  Mich.  77,  64  N.  W.  952,  61  Am.  St.  Rep. 
317. 

l^ew  York. — Burrows  v.  Whitaker,  71  N".  Y. 
291,  27  Am.  Rep.  42  [affirming  8  Hun  260 J. 

Oregon. —  Wadhams  v.  Balfour,  32  Oreg. 
313,  51  Pac.  642. 

Wisconsin. —  Olson  v.  Mayer,  56  Wis.  551. 
14  N.  W.  640. 

6.  Wadhams  r.  Balfour,  32  Oreg.  313,  51 
Pac.  642.  See  also  Allen  v.  Maury,  66  Ala. 
10;  Magee  v.  Billingsley,  3  Ala.  679. 

7.  McClure  v.  Jefferson,  85  Wis.  208,  54 
N.  W.  777. 

8.  Potter  V.  Holmes,  87  Minn.  477,  92 
N.  W.  411. 

9.  Wind  V.  Her,  93  Iowa  316,  61  N.  W. 
1001,  27  L.  R.  A.  219;  Hunt  v.  Wyman,  100 
Mass.  198;  State  v.  Betz,  207  Mo.  589,  106 
S.  W.  64. 

10.  Osborne  r.  Francis,  38  W.  Va.  312,  18 
S.  E.  591,  45  Am.  St.  Rep.  859. 

11.  Wind  V.  Her,  93  Iowa  316,  61  N.  W. 
1001,  27  L.  R.  A.  219;  Hunt  v.  Wyman,  100 
Mass.  198;  State  v.  Betz,  207  Mo.  589,  106 
S.  W.  64. 

Sale  or  return  see  '.nfra,  VI,  A,  2,  f. 

The  difference  between  a  sale  on  trial  or 
approval  and  a  sale  or  return  is  that  in  the 
former  the  title  does  not  pass  until  the  op- 
tion to  purchase  is  exercised,  while  in  the 
latter  it  passes  at  once  subject  to  the  right 
to  rescind  and  return.  Wind  v.  Her,  93  Iowa 
316,  61  N.  W.  1001,  27  L.  R.  A.  219;  Hunt  r. 
[19] 


Wyman,  100  Mass.  198;  Osborne  v.  Francis, 
38  W.  Va.  312,  18  S.  E.  591,  45  Am.  St. 
Rep,  859. 

13.  Davis  Gasoline  Engine  Works  Co.  v. 
McHugh,  115  Iowa  415,  88  K  W.  948;  Wil- 
son V.  Stratton,  47  Me.  120;  Hopkins  v. 
Davis,  23  N.  Y.  App.  Div.  235,  48  N.  Y. 
Suppl.  745:  Case  Threshing  Mach.  Co.  V. 
Smith,  16  Oreg.  381,  18  Pac.  641. 

13.  Colorado. —  Gates  Iron  Works  v.  Cohen, 
7  Colo.  App.  341,  43  Pac.  667. 

G^eor^^m.— O'Donnell  v.  Wing,  121  Ga.  717, 
49  S.  E.  720. 

Indiana. —  Reed  Smokeless  Furnace  Co.  i\ 
State,  34  Ind.  App.  265,  72  N.  E.  615. 

Iowa. —  Davis  Gasoline  Engine  Works  Co. 
V.  McHugh,  115  Iowa  415,  88  N.  W.  948; 
Mowbray  v.  Cady,  40  Iowa  604. 

Louisiana. —  Jochams  v.  Ong,  45  La.  Ann. 
1289,  14  So.  247. 

Massachusetts. —  Hunt  v.  Wyman,  100 
Mass.  198;  Stevens  v.  Cunningham,  3  Allen 
491;  Phelps  V.  Willard,  16  Pick.  29. 

Michigan. —  Pierce  v.  Coolev.  56  Mich.  552. 
23  N.  W.  310. 

Missouri. —  State  v.  Betz,  207  Mo.  589,  106 
S.  W.  64 ;  State  v.  O'Neil  Lumber  Co.,  77  Mo. 
App.  538. 

Nebraska. —  Charter  Gas-Engine  Co.  v. 
Coleridge  State  Bank,  54  Nebr.  743,  74  N.  W. 
1070. 

New  York. —  Hopkins  v.  Davis,  23  N.  Y. 
App.  Div.  235,  48  N.  Y.  Suppl.  745;  Carter 
V.  Wallace,  35  Hun  189;  McDonald  r.  Pier- 
son,  38  Barb.  128;  Smith  r.  Clews.  12  N.  Y. 
Suppl.  471  [affirmed  in  124  K  Y.  664,  27 
N.  E.  854]. 

North  Carolina. — ^Glasscock  V.  Hazell,  109 
N.  C.  145,  13  S.  E.  789. 

North  Dakota. —  Coleail  Mfg.  Co.  t\  Blanch- 
ett,  16  K  D.  341,  113  N.  W.^614. 

Oregon. —  Case  Threshing  ]\Tach.  Co.  V. 
Smith,  16  Oreg.  381,  18  Pac.  641. 

South  Carolina. — Southern  r.  Cunningham, 
11  Rich.  533. 

Texas. —  Hall,  etc.,  Wood-Working  Mach. 
Co.  V.  Brown,  82  Tex.  469.  17  S.  W.  715. 

Vermont. —  Smith  Woolen  IMach.  Co.  v, 
Holden,  73  Vt.  396,  51  Atl.  2. 

West  Virginia. —  Osborne  r.  Francis,  38 
W.  Va.  312.  18  S.  E.  591.  45  Am.  St  Rep.  859. 

United  States. —  7n  re  George  "M.  Hill  Co., 
123  Fed.  866,  59  C.  C.  A.  354. 
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appears;  "  but  acceptance  and  approval  to  pass  title  in  the  goods  may  be  express, 
or  may  be  implied  from  the  conduct  of  the  buyer,  as  by  his  failure  to  reject  and 
return  the  goods.^^ 

f.  Sale  or  Return.  A  sale  or  return  is  in  the  nature  of  a  sale  with  an  option  to 
return  if  unsatisfactory,^®  or  a  sale  upon  condition  subsequent,^^  and  differs  from 
a  sale  on  trial  or  approval.^^  In  the  case  of  a  sale  or  return  the  property  in  the 
goods  passes  to  the  buyer  at  once  subject  only  to  a  defeasance  by  a  return  of  the 
goods,^^  unless  it  appears  that  the  intention  is  that  the  title  shall  remain  in  the 
seller,^*^  as  where  payment  of  the  price  is  made  a  condition  precedent  to  the  passing 
of  the  property .^^  If  the  buyer  fails  to  return  the  goods  within  the  time  limited 
or  within  a  reasonable  time  the  sale  becomes  absolute.^^ 

g.  Consignment  For  Sale.^^  Ordinarily  where  goods  are  consigned  by  one 
person  to  another  for  sale  by  the  latter,  the  title  thereto  remains  in  the  consignor; 


England.— y^einer  v.  Gill,  74  L.  J.  K.  B. 
845,  [1905]  2  K.  B.  172,  92  L.  T.  Rep.  N.  S. 
843,  53  Wkly.  Rep.  553,  10  Com.  Cas.  213, 
21  T.  L.  R.  478;  Elpliick  v.  Barnes  5  C.  P.  D. 
321,  44  J.  P.  651,  49  L.  J.  C.  P.  698,  29  Wkly. 
Rep.  139. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  557,  558. 

14.  Weil  V.  Stone,  33  Ind.  App.  112,  69 
N.  E.  698,  104  Am.  St.  Rep.  243;  James 
Smith  Woolen  Maeh.  Co.  v.  Holden,  73  Vt. 
396,  51  x\tl.  2. 

15.  O'Donnell  v.  Wing,  121  Ga.  717,  49 
S.  E.  720;  Fiss,  etc.,  Horse  Co.  v  Kiernan, 
108  N.  Y.  Suppl.  1105.  See  also  supra,  V, 
B,  10,  f. 

But  a  mere  failure  to  return  the  prop- 
erty does  not,  as  a  matter  of  law,  convert 
the  transaction  into  a  complete  sale.  It 
may  be  evidence  of  a  determination  of  the 
option  to  purchase,  but  is  onlv  evidence,  and 
it  loses  its  effect  even  as  evidence  if  the  prop- 
erty is  destroyed  before  there  is  any  oppor- 
tunity for  trial  in  order  to  determine  the 
option.    Hunt  V.  W^yman,  100  Mass.  198. 

16.  Wind  V.  Her,  93  Iowa  316,  61  N.  W. 
1001,  27  L.  R.  A.  219;  Hunt  f.  Wvman,  100 
Mass.  198. 

17.  Osborne  v.  Francis,  38  W.  Va.  312,  18 
S.  E.  591,  45  Am.  St.  Rep.  859. 

18.  See  supra,  VI,  A,  2,  e. 

19.  Alabama. —  Stevens  v.  Hertzler,  109 
Ala.  423,  19  So.  838;  Foley  v.  Felrath,  98 
Ala.  176,  13  So.  485,  39  Am.  St.  Rep.  39; 
Wailes  v.  Howison,  93  Ala.  375,  9  So.  594; 
Robinson  v.  Fairbanks,  81  Ala.  132,  1  So. 
552;  Allen  v.  Maury,  66  Ala.  10. 

Connecticut. —  Hotchkiss  v.  Hicgins,  52 
Conn.  205,  52  Am.  Rep.  582. 

Georgia. —  New^burger  v.  Hovt,  86  Ga.  508, 
12  S.  E.  925. 

Iowa.~  Wind  V.  Her,  93  Iowa  316,  61 
N.  W.  1001,  27  L.  R.  A.  2l9. 

Kentucky. —  Jameson  v.  Gregory,  4  Mete. 
363. 

Mawe.— Perkins  v.  Douglass,  20  Me.  317; 
Buswell  V.  Bickell,  17  Me.  344,  35  Am. 
Dec.  262;  Dearborn  v.  Turner,  16  Me.  17, 
S3  Am.  Dec.  630;  Lindsey  v.  Gordon,  13  Me. 
60;  Holbrook  v.  Armstrong,  10  Me.  31. 

Massachusetts. —  McKinney  v.  Bradlee,  117 
Mass.  321. 

Nehraska. —  Omaha  Nat.  Bank  v.  Kraus, 
62  Nebr.  77,  86  N.  W.  906. 
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New  York. — Shafarman  v.  Loman,  32  Misc. 
726,  66  N.  Y.  Suppl.  380. 

Pennsylvania. —  Keohane  v.  Quinn,  18  Pa. 
Super.  Ct.  443. 

Rhode  Island. —  Sehlesinger  v.  Stratton,  9 
R.  I.  578. 

West  Virginia. —  Osborne  v.  Francis,  38 
W.  Va.  312,  18  S.  E.  591,  45  Am.  St.  Rep.  859. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  559. 

Option  to  return  goods  not  resold. —  Where 
goods  are  consigned  at  a  price  certain,  with 
a  provision  that  the  buyer  may,  if  he  fails 
to  resell  them,  return  them  to  the  seller, 
the  contract  is  one  of  sale  with  an  option 
to  rescind.  Omaha  Nat.  Bank  v.  Kraus,  62 
Nebr.  77,  86  N.  W.  906. 

20.  Hotchkiss  v.  Higgins,  52  Conn.  205, 
52  Am.  Rep.  582. 

21.  Wailes  v.  Howison,  93  Ala.  375,  9  So. 
594;  Crocker  v.  Gullifer,  44  Me.  491,  69  Am. 
Dec.  118. 

22.  Jameson  v.  Gregory,  4  Mete.  (Ky.) 
363;  Greacen  v.  Poehlman,  191  N.  Y.  493, 
84  N.  E.  390.    See  also  supra,  V,  B,  12,  c. 

Reasonable  time. — Where  a  contract  for  the 
"  sale  or  return "  of  goods  fixes  no  time 
within  which  to  return  the  goods,  the  legal 
obligation  of  the  buyer  is  to  return  them 
within  a  reasonable  time,  Greacen  v.  Poehl- 
man, 191  N.  Y.  493,  84  N.  E.  390. 

Pledge  of  goods. — ^Where  goods  delivered 
"  on  sale  or  return "  are  pledged  by  the 
buyer,  the  pledging  of  the  goods  by  him  is 
"  an  act  adopting  the  transaction "  within 
the  Sale  of  Goods  Act  (1893),  so  as  to  pass 
the  property  in  the  goods  to  him,  and  con- 
sequently the  pledgee  obtains  a  good  title 
to  the  goods  as  against  the  seller.  Kirk- 
ham  V.  Attenborough,  [1897]  1  Q.  B.  201, 
66  L.  J.  Q.  B.  149,  75  L.  T.  Rep.  N.  S.  543, 
45  Wkly.  Rep.  213. 

23.  See,  generally,  Factoes  and  Brokers, 
19  Cyc.  120. 

24.  Arkansas. — Alexander  v.  Tomlinson,  40 
Ark.  216. 

Colorado. —  Colorado  Soap  Co.  v.  Burns,  2 
Colo.  App.  89,  29  Pac.  915. 

Georgia. —  Redd  v.  Burrus,  58  Ga.  574. 

Illinois. — Osborne  v.  Rich,  53  111.  App.  661 ; 
Matson  v.  Taylor,  35  111.  App.  549;  Rosen- 
cranz,  etc.,  Co",  v.  Hanchett,  30  111.  App.  283. 

Toica. —  W^arder  v.  Hoover,  51  Iowa  491,  1 
N.  W.  795. 
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but  whether  the  consignee  is  to  be  considered  as  a  buyer  or  an  agent  depends 
upon  the  intention  of  the  parties,^^  and  upon  the  real  nature  of  the  transaction 
rather  than  the  language  which  the  parties  niay  have  employed.'*^  So  where  the 
transaction  is  such  that  the  consignee  acquires  complete  dominion  over  the  goods 
with  the  right  to  sell  them  upon  such  terms  and  conditions  as  he  may  see  fit,  and 
is  bound  to  pay  the  consignor  a  stipulated  price  therefor,  it  amounts  to  a  sale 
and  delivery  and  the  title  passes  to  the  consignee,^  ^  and  such  transfer  of  title  is 
not  affected  by  the  fact  that  the  goods  are  not  to  be  paid  for  until  resold  by  the 
consignee,^^  or  that  he  has  an  option  of  returning  the  goods  which  he  has  not 
resold.^^ 

3,  Goods  or  Articles  Not  Ascertained  —  a.  In  General.  The  subject-matter 
of  the  sale  may  be  goods  or  articles  which,  although  in  existence  at  the  date  of 
the  contract,  have  not  been  identified  as  the  particular  goods  sold.  In  such  case 
the  contract  is  executory  and  the  property  in  the  goods  does  not  pass  until  the 
goods  have  been  identified  and  appropriated  to  the  contract,^^  particularly  where 


Maine. —  Boston,  etc.,  R.  Co.  v.  Warrior 
Mower  Co.,  76  Me.  251;  Blood  f.  Palmer, 
11  Me.  414,  26  Am.  Dec.  547. 

Maryland. —  Sturtevant  Co,  v.  Cumberland, 
106  Md.  587,  68  Atl.  351. 

Massachusetts. —  Meldrum  v.  Snow,  9  Pick. 
441,  20  Am.  Dec.  489. 

Mississippi. —  Bonner  v.  Marsh,  10  Sm. 
&  M.  376,  48  Am.  Dec.  754. 

Missouri. —  Sproule  v.  McNulty,  7  Mo.  62. 

Montana. —  Helena  First  Nat.  Bank  v.  Mc- 
Andrews,  5  Mont.  325,  5  Pac.  879,  51  Am. 
Rep.  81. 

Neiv  York. —  Cole  v.  Mann,  62  N.  Y.  1 
[affirming  3  Thomps.  &  C.  380]  ;  Adee  v. 
Demorest,  54  Barb.  43;  Dennistown  v.  Barr, 
28  N.  Y.  Suppl.  255,  31  Abb.  N.  Cas.  21. 

Canada. — Ames-Holden  Co.  v.  Hatfield,  29 
Can.  Sup.  Ct.  95. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  560. 

Title  to  goods  consigned  to  factor  see 
Factors  and  Beokeks,  19  Cyc.  120. 

25.  Chickering  v.  Bastress,  130  111.  206,  22 
N.  E.  542,  17  Am.  St.  Rep.  309;  Walter  A. 
Wood  Mowing,  etc.,  Mach.  Co.  v.  Brooke,  30 
Fed.  Cas.  No.  17,980,  2  Sawy.  576,  9  Nat. 
Bankr.  Reg.  395. 

The  construction  which  the  parties  have  put 
upon  the  agreement  will  be  adopted  where 
the  language  of  the  agreement  is  such  that 
it  might  be  construed  either  as  a  sale  to, 
the  consignee  or  a  consignment  of  the  goods 
to  him  to  be  sold  for  the  consignor.  Pam 
V.  Vilmar,  54  How.  Pr.  (N.  Y. )  235. 

26.  Chickering  v.  Bastress,  130  111.  206,  22 
N.  E.  542,  17  Am.  St.  Rcd.  309;  Buffum  v. 
Descher,  1  Nebr.  (Unoff.)  736,  96  N.  W.  352. 
See  also  Smith  v.  Barker,  102  Ala.  679,  15 
So.  340. 

The  use  of  the  word  "  consigned  "  cannot 
take  from  the  transaction  its  real  cliaracter 
(Chickering  v.  Bastress,  130  111.  206,  22 
N.  E.  542,  17  Am.  St.  Rep.  309);  and  a 
shipment  of  goods  in  accordance  with  an 
order  for  their  purchase  cannot  be  changed 
to  a  consignment  by  the  seller  merely  by 
indorsing  the  invoice  "  consigned  to "  the 
buyer,  such  invoice  not  being  received  until 
after  the  goods  have  been  received  and  ac- 
cepted (Acme  Silver  Co  i:  Perret,  4  Mani- 
toba 501). 


27.  Chickering  v.  Bastress,  130  111.  206,  22 
N.  E.  542,  17  Am.  St.  Rep.  309;  Buffum  v. 
Descher,  1  Nebr.  (Unoff.)  736,  96  N.  W. 
352 ;  Walter  A.  Wood  Mowing,  etc.,  Mach. 
Co.  V.  Brooke,  30  Fed.  Cas.  No.  17,980,  2 
Sawv.  576,  9  Nat.  Bankr.  Reg.  395. 

28.  Buffum  V.  Descher,  1  Nebr.  (Unoff.) 
736,  96  N.  W.  352;  Walter  A.  Wood  Mowing, 
etc.,  Mach.  Co.  v.  Brooke,  30  Fed.  Cas.  No. 
17,980,  2  Sawy.  576,  9  Nat  Bankr.  Reg.  395. 

29.  Omaha  Nat.  Bank  v.  Kraus,  62  Nebr. 
77,  86  N.  W.  906. 

If  the  agreement  is  that  the  goods  are  to 
be  paid  for  on  delivery  the  transaction  is  a 
sale  to  the  consignee,  whether  such  paj^ment 
is  made  or  not,  and  notwithstanding  the 
goods  are  to  be  sold  by  the  consignee  on 
commission  and  he  is  given  the  privilege  of 
returning  unsold  portions  thereof.  Warder 
f.  Hoover,  51  Iowa  491,  1  N.  W  795. 

30.  Alabama. — Block  v.  Maas,  65  Ala.  211; 
Browning  v.  Hamilton,  42  Ala.  484. 

Arkayisas. —  Jackson      Jones,  22  Ark.  158. 

California. —  Blackwood  v.  Cutting  Pack- 
ing Co.,  76  Cal.  212,  18  Pac.  248,  9  Am.  St. 
Rep.  199;  Carutliers  v.  McGarvey,  41  Cal. 
15;  McLaughlin  v.  Piatti.  27  Cal.  451. 

Georgia. —  Lewis  v.  Lofley,  60  Ga.  559. 

loiva. —  Davis  v.  Budd,  6-0  Iowa  144,  14 
N.  W.  211;  Cook  v.  Logan,  7  Iowa  142. 

Maine. —  Levasseur  v,  Carv,  (1886)  3  Atl. 
461. 

Massachusetts. —  Young  r.  Austin,  6  Pick. 
280. 

Michigan. —  Joseph  r.  Brandy,  112  Mich. 
579,  70"  N.  W.  1101;  Pierson  V.  Spaulding, 
67  Mich.  640,  35  N.  W.  690. 

Minnesota. —  Dav  r.  Gravel,  72  Minn.  159, 
75  N.  W.  1;  Chandler  r.  De  Graff,  27  Minn. 
208,  6  N.  W.  611. 

Neio  nampshire. — Andrews  r.  Clienev,  62 
N.  H.  404. 

Neic  Jcrscg. —  Hires  V.  Hiirff,  39  N.  J.  L. 
4;  Randolph  Iron  Co.  r.  Elliott,  34  N.  J.  L. 
184. 

Wcir  Yorl-. — -Anderson  r.  Read,  100  N.  Y. 
333,  13  N.  F.  202;  Kimberlv  r.  Patchin,  19 
N.  V.  :VM\  75  Am.  Dec.  334 :' Crofoot  r.  Ben- 
nett, 2  N.  Y.  258;  Burrall  r.  Jacot.  1  Barb. 
165;  Currie  r.  Wliite.  1  Sweeny  166;  Rapelye 
V.  Mackie,  6  Cow.  250. 
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the  sale  is  of  goods  which  are  not  a  part  of  any  known  or  specific  mass.-^^  The 
subject-matter  of  the  sale  may,  however,  be  a  portion  of  a  known  or  specific  mass,^^ 
or  may  be  goods  not  constituting  a  part  of  any  specific  mass  but  of  an  agreed 
kind  which  have  not  yet  been  set  apart,  identified,  or  appropriated  to  the  contract.^^ 

b.  Goods  Part  of  a  Specific  Mass  —  (i)  In  General.  On  a  sale  of  goods 
which  are  part  of  a  specific  mass  two  conditions  may  arise:  The  mass  may  con- 
sist of  goods  of  different  kinds,  qualities,  sizes,  weights,  or  values,^*  such  as  animals 
of  a  herd,^^  or  trees  upon  the  land  of  the  seller,^^  in  which  case  a  selection  is  neces- 
sary to  identify  the  particular  articles  sold ;  or  the  mass  may  be  of  a  uniform 
kind,  quality,  or  value,^^  such  as  oil  or  grain  in  bulk,^^  or  consisting  of  units,  such 
as  bags  or  barrels,  of  uniform  size,  quality,  and  value,^^  in  which  case  the  identi- 
fication is  complete  upon  a  simple  separation  of  the  necessary  quantity  from  the 
mass,  and  according  to  some  decisions  even  a  separation  is  not  absolutely  essential 
in  order  to  pass  title  to  the  part  sold.^^ 

(ii)  Constituents  of  Mass  Different.  Where  the  goods  or  articles 
sold  are  part  of  a  specific  mass  the  constituents  of  which  differ  in  kind,  quality, 
or  value  the  property  does  not  pass  until  the  articles  have  been  identified  by 
selection. If,  however,  the  sale  includes  all  the  goods  or  articles  of  a  particular 


North  Carolina. —  Wood  v.  Atkinson,  6 
N.  C.  87. 

Pennsylvania. —  McCandlish  v.  Newman,  22 
Pa.  St.  460;  Leonards  v.  Winslow,  2  Grant 
139;  Brown  v.  McCaffrey,  40  Wkly.  Notes 
Cas.  69. 

Texas.—  Harbert  v.  Neill,  49  Tex.  143 ; 
Goldberg  v.  Bussey,  (Civ.  App.  1898)  47 
S.  W.  49. 

United  States. —  Pope  v.  Allis,  115  U.  S. 
363,  6  S.  Ct.  69,  29  L.  ed.  393. 

Canada. —  Gowans  v.  Consolidated  Bank  of 
Canada,  43  U.  C.  Q.  B.  318. 

31.  loica. —  Davis  v.  Budd,  60  Iowa  144, 
14  N.  W.  211. 

Minnesota. —  Martin  v.  Hurlbut,  9  Minn. 
142. 

New  York. —  Wilson  v.  Empire  Dairy-Salt 
Co.,  50  N.  Y.  App.  Div.  114,  63  N.  Y.  Suppl. 
565. 

Pennsylvania. —  McCandlish  v.  Newman,  22 
Pa.  St.  460. 

United  States. —  Taylor  v.  Fall  Eiver  Iron- 
works, 124  Fed.  826. 

England. — ^Austen  v.  Craven,  1  Marsh.  4 
note,  4  Taunt.  644,  13  Rev.  Rep.  714. 

Goods  not  part  of  specific  mass  see  infra, 
VI,  A,  3,  c. 

32.  See  infra,  VI,  A,  3,  b. 

33.  See  infra,  VI,  A,  3,  c. 

34.  Hurlf  V.  Hires,  40  N.  J.  L.  581,  29 
Am.  Rep.  282 ;  Kimberly  v.  Patchin,  19  N.  Y. 
330,  75  Am.  Dec.  334;  State  V:  Wharton,  117 
Wis.  558,  94  N.  W.  359. 

35.  McLaughlin  v.  Piatti,  27  Cal.  451. 

36.  Dunkart  v.  Rineheart,  89  N.  C.  354. 

37.  See  infra,  VI,  A,  3,  b,  (ii). 

38.  Chapman  v.  Shepard,  39  Conn.  413; 
Hurff  V.  Hires,  40  N.  J.  L.  581,  29  Am.  Rep. 
282;  Kimberly  v.  Patchin,  19  N.  Y.  330,  75 
Am.  Dec.  334;  State  v.  Wharton,  117  Wis. 
558,  94  N.  W.  359. 

39.  Hurff  V.  Hires,  40  N.  J.  L.  581,  29 
Am.  Rep.  282  (grain  in  bulk)  ;  Kimberly  v. 
Patchin,  19  N.  Y.  330,  75  Am.  Dec.  '334 
(grain  in  bulk)  ;  Whitehouse  r.  Frost,  12 
East  614,  11  Rev.  Rep.  491  (oil  in  bulk). 
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40.  Chapman  v.  Shepard,  39  Conn.  413 
(bags  of  meal)  ;  Pleasants  v.  Pendleton,  6 
Rand.  (Va.)  473,  18  Am.  Dec.  726  (barrels 
of  flour ) . 

41.  See  infra,  VI,  A,  3,  b,  (iii). 

42.  Alahama. —  McFadden  r.  Henderson, 
128  Ala.  22'1,  29  So.  640. 

California. —  McLaughlin  v.  Piatti,  27  Cal. 
451. 

Connecticut. —  Chapman  'c.  Shepard,  39 
Conn.  413. 

Illinois. —  Bauman  Loan  Co.  v.  Hatowsky, 
107  111.  App.  181. 

Indiana. —  Lester  v.  East,  49  Ind.  588. 

Massachusetts. —  Ropes  v.  Lane,  9  Allen 
502. 

Michigan. —  Wagar  v.  Farrin,  71  Mich.  370, 
38  N.  W.  865;  Foster  v.  Lumbermen's  Min. 
Co.,  68  Mich.  188,  36  N.  W.  171;  Cass  v. 
Gunnison,  68  Mich.  147,  35  N.  W.  45 ;  Hahn 
V.  Fredericks,  30  Mich.  223,  18  Am.  Rep. 
119. 

Minnesota. —  Dodge  v.  Rogers,  9  Minn.  223. 

Mississippi. — Williams  v.  Sayers,  79  Miss. 
50,  29  So.  995. 

New  Hampshire. —  Ockington  v.  Richey,  41 
N.  H.  275 ;  Warren  f.  Buckminster,  24  N.  H. 
336. 

New  Jersey. —  Hurff  v.  Hires,  40  N.  J.  L. 
581,  29  Am.  Rep.  282. 

New  Yor/o.— Foot  v.  Marsh,  51  N.  Y.  288; 
Chambers  v.  Austin,  57  N.  Y.  App.  Div.  359, 
68  N.  Y.  Suppl.  53. 

North  Carolina. — •  Dunkart  f.  Rineheart,  89 
N.  C.  354. 

OMo.— Woods  V.  McGee,  7  Ohio,  Pt.  II,  127, 
30  Am.  Dec.  220. 

Oregon. —  Lownsdale  v.  Hunsaker,  2  Oreg. 
101,  88  Am.  Rep.  465. 

Pennsylvania. —  Brownfield  v.  Johnson,  128 
Pa.  St.  254,  18  Atl.  543,  6  L.  R.  A.  48; 
Hutchinson  v.  Hunter,  7  Pa.  St.  140. 

Texas. —  Edwards  v.  Irvin,  (Civ.  App. 
1898)  45  S.  W.  1026;  Tyler  Lumber  Co.  v. 
Rosenfield,  3  Tex.  App.  Civ.  Cas    §  344. 

Washington. —  Steaubli  r.  Blaine  Nat. 
Bank,  11  Wash.  426,  39  Pac.  814;  Anderson 
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kind  or  quality  which  the  mass  contains,  and  this  kind  or  quahty  is  clearly  dis- 
tinguishable from  the  other  kinds  and  quahties,  the  identification  is  sufficient/^ 
and  it  is  not  necessary  that  the  articles  should  be  specially  marked  or  separated 
from  the  other  articles  of  different  kind  and  quality;^*  but  if  the  sale  does  not 
include  all  the  goods  or  articles  of  a  particular  kind  or  quahty,  there  must  be  a 
separation  of  the  part  sold  from  the  remainder  of  the  same  kind  or  quahty. 

(ill)  Constituents  of  Mass  Uniform  or  Alike.  Where  the  sale  is  of 
a  part  of  a  specific  mass  the  constituents  of  which  are  identical  in  kind,  quality, 
or  value,  selection  is  of  course  unnecessary,^®  and  there  is  a  conflict  of  authority 
as  to  whether  it  is  even  necessary  that  there  should  be  a  separation.*^  The  gen- 
eral rule  and  that  which  seems  to  be  supported  by  the  weight  of  authority  is  that 
even  when  the  constituents  of  the  mass  are  of  the  same  kind,  quality,  and  value, 
the  property  in  any  portion  thereof  will  not  pass  by  a  contract  of  sale  unless  the 
portion  has  been  identified  by  separation.**    On  the  other  hand  there  is  a  fine  of 


r.  Crisp,  5  Wash.  178,  31  Pac.  638,  18 
L.  K.  A.  419. 

Canada. —  Malcolm  v.  Harnish.  27  Nova 
Scotia  262. 

43.  Ropes  V.  Lane,  9  Allen  (Mass.)  502, 
On  a  sale  of  a  certain  number  of  trees  of 

a  particular  description  upon  the  seller's 
land,  if  it  appears  that  there  are  not  more 
than  the  number  specified  of  that  descrip- 
tion upon  his  land,  the  property  is  suffi- 
ciently identified  and  title  passes.  Dunkart  v. 
Rineheart,  89  N.  C.  354. 

44.  Ropes  V.  Lane,  9  Allen  (Mass.)  502. 

45.  Ropes  V.  Lane,  9  Allen  (Mass.)  502. 
And  see  infra,  VI,  A,  3,  b,  (m). 

46.  Kingman  v.  Holmquist,  36  Kan.  735, 
14  Pac.  168,  59  Am.  Rep.  604. 

47.  See  Kingman  v.  Holmquist,  36  Kan. 
735,  14  Pac.  168,  59  Am.  Rep.  604;  and  cases 
cited  infra,  notes  48,  49. 

48.  Alabama. — Gresham  v.  Bryan,  103  Ala. 
629,  15  So.  849;  Warten  v.  Strane,  82  Ala. 
311,  8  So.  231;  Fry  v.  Mobile  Sav.  Bank,  75 
Ala.  473;  Mobile  Sav.  Bank  v.  Fry,  69  Ala. 
348;  Browning  v.  Hamilton,  42  Ala.  484. 

Arkansas. —  Upham  v.  Dodd,  24  Ark.  545. 

California. —  Callender  v.  McLeod,  74  Cal. 
376,  16  Pac.  194;  Carutliers  f.  McGarvey,  41 
Cal.  15;  McLaughlin  v.  Piatti,  27  Cal.  451. 

Delaiuare. —  Pusey,  etc.,  Co.  v.  Dodge,  3 
Pennew.  63,  49  At'l.  248. 

Georgia. —  Phillips  v.  Dean,  76  Ga.  10; 
Huntington  v.  Chisholm,  61  Ga.  270;  Lewis 
V.  Lofley,  60  Ga.  559. 

Illinois. —  O'Keefe  v.  Kellogg,  15  111.  347; 
Dunlap  V.  Berry,  5  111.  327,  39  Am.  Dec.  413; 
Conboy  v.  Petty,  60  111.  App.  17. 

Indiana. —  Commercial  Nat.  Bank  v.  Gil- 
lette, 90  Ind.  268,  46  Am.  Rep.  222. 

loiva. —  Martin  r.  Lesan,  129  Iowa  573, 
105  N.  W.  996;  Augustine  r.  McDowell,  120 
Iowa  401,  94  N.  W.  918;  Harwiek  v.  Wed- 
dington,  73  Iowa  300,  34  N.  W.  868;  Court- 
right  V.  Leonard,  11  Iowa  32;  Cook  r.  Logan, 
7  Iowa  142. 

Kentucky. —  May  v.  Hoaglan,  0  Bush  171; 
Pabst  Brewing  Co.  f.  Com^,  107  S.  W.  728, 
32  Ky.  L.  Rep.  1010;  Stein  Brewing  Co.  r. 
Fbevlmrd,  62  S.  W.  881,  23  Ky.  L.  Rep.  325. 

Maine. —  l.awry  Ellis,  85  Mo.  500.  27 
Atl.  518;  i^lorrisoii  r.  Diiigloy,  63  Mo.  553; 


Stone  V.  Peacock,  35  Me.  385;  Brewer  v. 
Smith,  3  Me.  44,  14  Am.  Dec.  213. 

Maryland. —  Reeder  v.  Machen,  57  Md.  56. 

Massachusetts. —  Keeler  v.  Goodwin,  111 
Mass.  490;  Ropes  V.  Lane,  9  Allen  502; 
Scudder  v.  Worster,  11  Cush.  573;  Young  v. 
Austin,  6  Pick.  280.  But  see  Damon  v.  Os- 
born,  1  Pick.  476,  11  Am.  Dec.  229. 

Michigan. —  Kellogg  v.  Frohlich.  139  Mich. 
612,  102  N.  W.  1057. 

Missowi.— Adam  Roth  Grocer  Co.  v.  Lewis, 
69  Mo.  App.  446;  England  v.  Mortland,  3 
Mo.  App.  490. 

Nebraska. — Holmes  v.  Bailey,  16  Nebr.  300, 
20  N.  W.  304. 

New  Hampshire. —  Jeraulds  v.  Brown,  64 
N.  H.  606,  15  Atl.  123;  Hutchinson  v.  Grand 
Trunk  R.  Co.,  59  N.  H.  487;  Bailey  v.  Smith, 
43  N.  H.  141;  Gilman  V.  Hill,  36  N.  H.  311; 
Banchor  v.  Warren,  33  N.  H.  183;  Warren 
V.  Buckminster,  24  N.  H.  330;  Davis  v.  Hill. 
3  N.  H.  382,  14  Am.  Dec.  373. 

NetD  Jersey. —  Randolph  Iron  Co.  v.  Elliott, 
34  N.  J.  L.  184. 

New  York. —  Gardiner  v.  Suydam,  7  N.  Y. 
357  [distinguished  in  Kimberly  v.  Patchin. 
19  N.  Y.  330,  75  Am.  Dec.  334]  ;  Stevens  v. 
Eno,  10  Barb.  95. 

North  Carolina. —  Hill  v.  Robison,  48  N.  C. 
501;  Waldo  V.  Belcher,  33  N.  C.  609;  Wood 
v.  Atkinson,  6  N.  C.  87. 

Oregon. —  La  Vie  v.  Crosb}',  43  Oreg.  612, 
74  Pac.  220;  Benson  v.  Keller,  37  Oreg.  120, 
60  Pac.  918;  Hubler  v.  Gaston,  9  Oreg.  66. 
42  Am.  Rep.  794. 

Pennsylvania. —  Pennsylvania  R.  Co.  v. 
Hughes,\39  Pa.  St.  521;'Golder  r.  Ogden,  15 
Pa.  St.  528,  53  Am.  Dec.  618;  Euwer  v.  Van 
Giesen,  6  Wkly.  Notes,  Cas.  363. 

Tennessee. — Williamson  v.  Steele,  3  Lea 
527,  31  Am.  Rep.  652;  Parman  r.  Marshall, 
(Ch.  App.  1899)  51  S.  W.  116:  Ford  v. 
]\Ieasle,  (Ch.  App.  1900)  56  S.  W.  1036. 

rca?ffs.— Dallas  Nat.  Bank  r.  Dovis,  78 
Tox.  362,  14  S.  W.  706;  Allen  r.  IMolton.  64 
Tex.  218;  Harbort  r.  Noill,  49  Tex.  143: 
Atterburv  r.  Biogorstafi',  36  Tex.  177:  Cleve- 
land r.  Williams.  20  Tex.  204.  94  Am.  Dec. 
274:  Goldberg  r.  Bnssoy,  (Civ.  App.  1898) 
47  S.  W.  49. 

P/(/7,.— Rol)l)iiis  /•.  Chipinnn.  1  Vi-^h  335.  2 
ITtah  347. 
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well  considered  cases  in  which  the  intention  of  the  parties  is  regarded  as  the  con- 
trolling factor,  and  the  rule  is  laid  down  that,  although  the  goods  sold  have  not 
been  separated  from  the  mass,  the  property  therein  will  pass  if  such  was  the 
intention  of  the  parties,^^  it  being  held  that  a  distinction  should  be  made  between 
cases  where  the  goods,  although  part  of  a  specific  mass,  consist  of  parcels  or  units 
which  are  distinguishable  and  cases  where  they  are  not/^  and  that  in  the  latter 


Wisconsin. —  Galloway  v.  Week,  54  Wis. 
604,  12  N.  W.  10;  Ganson  v.  Madigan,  15 
Wis.  144,  82  Am.  Dec.  659. 

England. —  Swanwick  v.  feotliern,  9  A.  &  E. 
895,  1  P.  &  D.  648,  36  E.  C.  L.  465;  Snell  v. 
Heigliton,  Cab,  k  E.  95;  Godts  f.  Rose,  17 
C.  B.  229,  1  Jur.  N.  S.  1173,  25  L.  J.  C.  P. 
61,  4  Wkly.  Pvep.  129,  84  E.  C.  L.  229;  Camp- 
bell V.  Mersev  Docks,  etc..  Board,  14  C.  B. 
N.  S.  412,  8  L.  T.  Rep.  N.  S.  245,  11  Wkly. 
Rep.  596,  108  E.  C.  L.  412 ;  Wallace  V.  Breeds, 
13  East  522,  1  Rose  109,  12  Rev.  Rep.  423; 
Busk  V.  Davis,  1  Marsh.  258  note,  2  M.  &  S. 
397,  5  Taunt.  622  note,  15  Rev.  Rep.  288,  1 
E.  C.  L.  319;  Shepley  v.  Davis,  1  Marsh.  252, 
5  Taunt.  617,  15  Rev.  Rep.  598,  1  E.  C.  L. 
317;  White  v.  Wilks,  1  Marsh.  2,  5  Taunt. 
176,  14  Rev.  Rep.  735,  1  E.  C.  L.  98. 

Cmwda. —  Ross  v.  Hannan,  19  Can.  Sup. 
Ct.  227;  Ross  v.  Hurteau,  18  Can.  Sup.  Ct. 
713;  Temple  v.  Close,  Cass.  Dig,  765;  Pew 
V.  Lawrence,  27  U.  C.  C.  P.  402;  Walsh  v. 
Brown,  18  U.  C.  C.  P.  60;  McDougall  v. 
Elliott,  20  U.  C.  Q.  B.  299. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §§  562,  640. 

Sale  to  partners. — Where  lumber  is  sold 
to  two  persons  who  on  the  same  day  form 
a  partnership  to  deal  in  lumber,  the  fact 
that  the  portion  sold  to  each  was  not  sepa- 
rated from  the  mass  does  not  prevent  the 
property  from  passing,  as  in  such  case  they 
take  as  tenants  in  common  and  separation 
would  serve  no  useful  purpose.  Smith  v. 
Jones,  63  Ark.  232,  37  S.  W.  1052. 

Goods  to  which  seller  has  not  title. — ^Where 
one  contracts  for  the  sale  of  bark,  to  which 
he  has  no  title,  and  also  makes  a  contract 
with  another  for  the  purchase  thereof,  which 
contract  describes  it  as  one  thousand  cords 
of  bark  on  certain  land,  whereon  are  piled 
about  two  thousand  cords,  no  title  passes 
under  the  former  contract  until  separation 
to  identify  the  goods.  Lighthouse  v.  Buffalo 
Third  Nat.  Bank,  162  N.  Y.  336,  56  N.  E. 
738  [reversing  25  N.  Y.  App.  Div.  630,  52 
N.  Y.  Suppl.  488]. 

Mode  of  designation. — Where  one  of  four 
similar  articles  in  a  room  is  sold  and  noth- 
ing remains  to  be  done  except  to  designate 
tlie  particular  one  sold,  a  subsequent  removal 
by  the  seller  of  three  of  such  articles  is  a 
sufficient  designation  of  the  one  remaining 
as  the  one  sold,  the  title  to  which  will  vest 
in  the  buyer.    Clark  v.  Griffith,  24  N.  Y.  595. 

Question  for  jury.— Whether  there  has 
been  a  separation  and  appropriation  to  pass 
the  property  is  for  the  jurv.  Dows  v.  More- 
wood,  10  Barb.  (N.  Y.)  183. 

49.  Alabama.— Aderholt  v.  Embry,  78  Ala. 
185. 

Connecticut. —  Chapman  r.  Shepard,  39 
Conn.  413. 

Florida.— Wdtts  r.  Hendry.  13  Fla,  523, 
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Georgia. — Phillips  v.  Ocmulgee  Mills,  55 
Ga.  633. 

Illinois. —  Conboy  v.  Petty,  60  111.  App. 
117;  Wood  V.  Roach,  52  111.  App.  388; 
Riebling  v.  Tracy,  17  111.  App.  158. 

lotva. —  Welch'f.  Spies,  103  Iowa  389,  72 
N.  W.  548. 

Kansas. —  Kingman  v.  Holmquist,  36  Kan. 
735,  14  Pac.  168,  59  Am.  Rep.  604;  Howell 
V.  Pugh,  27  Kan.  702;  Bailey  i:  Long,  24 
Kan.  90. 

Maine. — Waldron  v.  Chase,  37  Me.  414,  59 
Am.  Dec.  56. 

Michigan. —  Crapo  r.  Seybold,  36  Mich.  444. 

Minnesota. —  Jennison  v.  Thompson,  68 
Minn.  333,  71  N.  W.  380  (holding  that  in- 
tent is  a  question  for  the  jury  )  ;  Mackellar 
v.  Pillsbury,  48  Minn.  396,  51  N.  W.  222; 
Nash  V.  Brewster,  39  Minn.  530,  41  N.  W. 
105,  2  L.  R.  A.  409. 

Neiv  Jersey. —  Hurflf  v.  Hires,  40  N.  J.  L. 
581,  29  Am.  Rep.  282  [reversmgr  39  N.  J.  L.  4]. 

NeiD  York. —  Russell  V.  Carrington,  42 
N.  Y.  118,  1  Am.  Rep.  498;  Kimberly  v. 
Patchin,  19  N.  Y.  330,  75  Am.  Dec.  334; 
Rodeo  V.  Wade,  47  Barb.  53. 

North  Dakota. —  O'Keefe  v.  Leistikow,  14 
N.  D.  355,  104  N.  W.  515. 

Ohio. —  Newhall  i.  Langdon,  39  Ohio  St. 
87,  48  Am.  Rep.  426. 

Pennsylvania. —  Brownfield  v.  Johnson,  128 
Pa.  St.  254,  18  Atl.  543,  6  L.  R.  A.  48. 

Texas. — Anderson  v.  Levyson,  1  Tex.  App. 
Civ.  Cas.  §  926. 

Virginia. —  Pleasants  v.  Pendleton,  6  Rand. 
473,  18  Am.  Dec.  726. 

West  Virginia. —  Buskirk  Bros.  v.  Peck,  57 
W.  Va.  360,  50  S.  E,  432. 

Wisconsin. —  State  v.  Wharton,  117  Wis. 
558,  94  N.  W.  359. 

The  converse  proposition  is  also  true,  and 
the  title  will  not  pass  if  it  appears  that  such 
was  the  intention  of  the  parties  Bailey  v. 
Long,  24  Kan.  90;  Rodee  v.  Wade,  47  Barb. 
(N.  Y.)  53. 

Agreement  to  hold  subject  to  buyer's  order. 
—  The  execution  and  delivery  by  the  seller 
of  a  receipt  for  a  part  of  the  purchase-money, 
declaring  that  he  holds  the  goods  subject 
to  the  buyer's  order,  shows  an  intention  to 
transfer  the  title,  although  the  part  sold 
has  not  been  separated  from  the  general  mass. 
Kimberly  v.  Patchin,  19  N.  Y.  330,  75  Am. 
Dec.  334. 

In  California  it  is  provided  by  Civ.  Code, 
§  1140,  that  "the  title  to  personal  property, 
sold  or  exchanged,  passes  to  the  buyer  when- 
ever the  parties  agree  upon  a  present  trans- 
fer, and  the  thing  itself  is  identified,  whether 
it  is  separated  from  other  things  or  not." 
Greenbaum  v.  Martinez,  86  Cal.  459,  25  Pac.  12. 

50.  Connecticut. — Chapman  v.  Shepherd,  39 
Conn.  413. 
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case  there  is  nothing  to  prevent  the  passing  of  title  to  the  portion  of  the  goods 
sold,  although  they  are  not  actually  separated  from  the  mass  if  such  is  the  inten- 
tion of  the  parties;  and  this  intention  may  be  either  express  or  implied.^^  So 
the  property  sold  will  ordinarily  be  held  to  pass,  although  not  separated  from  the 
general  mass,  where  it  has  been  paid  for,^^  or  there  has  been  a  delivery,^^  although 
such  delivery  is  merely  constructive,^^  as  by  the  giving  and  acceptance  of  an  order 
for  the  delivery  of  the  goods  addressed  to  the  warehouseman  or  other  person  in 
whose  custody  they  are.^^ 

c.  Goods  Not  Part  of  Specific  Mass.  The  contract  of  sale  may  relate  to  goods 
of  a  particular  description  but  not  part  of  a  specific  mass,  as  when  goods  are  ordered 
from  a  dealer.  Under  such  contracts  the  property  in  the  goods  does  not  pass  to  the 
buyer  until  there  has  been  appropriation  of  specific  goods  to  the  contract.^' 


Kansas. —  Kingham  v.  Holmquist,  3G  Kan. 
735,  14  Pac.  168,  59  Am.  Rep.  604. 

New  Jersey. —  Hurff  v.  Hires,  40  N.  J.  L. 
581,  29  Am.  Rep.  282. 

New  York. —  Kimberly  v.  Patchin,  19  N.  Y. 
330,  75  Am.  Dee.  334. 

Wisconsin. —  State  v.  Wharton,  117  Wis. 
558,  94  N.  W.  359. 

There  is  a  distinction  between  cases  where 
the  goods  consist  of  units  which  are  dis- 
tinguishable from  each  other,  such  as  horses 
and  cattle,  and  cases  where  the  units  are 
not  distinguishable,  as  grain  in  a  storehouse 
or  oil  in  tanks,  and  in  cases  of  the  latter 
character  there  may  well  exist  ar  intention 
to  transfer  title  to  a  number  of  bushels  or 
gallons,  although  they  have  not  been  meas- 
ured out  of  and  separated  from  the  mass. 
State  V.  Wharton,  117  Wis.  558,  94  N.  W.  359. 

51.  Chapman  v..  Shepard,  39  Conn.  413; 
Hurff  V.  Hires,  40  N.  J.  L.  581,  29  Am.  Rep. 
282;  Russell  V.  Carrington,  42  N.  Y.  118, 
1  Am.  Rep.  498;  Kimberly  v.  Patchin,  19 
N.  Y.  330,  75  Am.  Dec.  334. 

52.  Russell  v.  Carrington,  42  N.  Y.  118, 
1  Am.  Rep.  498. 

53.  Waldron  v.  Chase,  37  Me.  414,  59  Am. 
Dec.  56;  Levasseur  v.  Cary,  (Pa.  1886)  3 
Atl.  461. 

54.  Waldron  v.  Chase,  37  Me.  414,  59  Am. 
Dec.  56,  where  there  was  a  partial  delivery, 
although  the  entire  amount  sold  had  not 
been  separated  from  the  general  mass. 

Delivery  to  common  agent. — Where  goods 
bought  by  two  different  purchasers  are  de- 
livered to  a  common  agent  the  title  passes, 
although  their  respective  portions  have  not 
been  designated  or  set  apart.  Ropes  v.  Lane, 
9  Allen  (Mass.)  502.  So  also  where  a  part 
of  the  mass  is  sold  to  one  buyer  and  the  re- 
mainder to  another,  and  the  whole  is  deliv- 
ered to  the  first  for  himself  and  as  agent 
of  the  other,  the  title  passes  as  to  laoth 
portions.     Cloud  v.  Moorman,   18  Ind.  40. 

Delivery  of  whole  mass. — Where  the  whole 
mass  is  delivered  to  the  buyer  for  the  pur- 
pose of  separating  his  part  the  title  to  his 
part  passes  at  once.  Weld  v.  Cutler,  2  Gray 
(Mass.)  195;  Lamurey  v.  Sargent,  58  N.  H. 
241;  Crofood  r.  Bennett,  2  N.  Y.  258. 

Delivery  of  more  than  amount  sold. —  The 
fact  that  more  is  delivered  than  the  amount 
sold  will  not  prevent  the  passing  of  title 
to  tlie  amount  sold  wiioro  it  is  all  of  the 
same  kind  and  quality,  and  there  is  noth- 


ing to  do  so  except  to  take  away  from  the 
common  mass  the  required  amount.  Smith 
V.  Friend,  15  Cal.  124;  Iron  Cliffs  Co.  v. 
Buhl,  42  Mich.  86,  3  N.  W.  269.  Compare 
Downer  r.  Thompson.  6  Hill  (N.  Y.)  208. 

55.  Russell  v.  Carrington,  42  N.  Y.  118, 
1  Am.  Rep.  498;  Pleasants  v.  Pendleton,  6 
Rand.  (Va.)  473,  18  Am.  Dec.  726. 

56.  Massachusetts. —  Cushing  v.  Breed,  14 
Allen  376,  92  Am.  Dec.  777. 

Neia  York. —  Russell  i\  Carrington,  42 
N.  Y.  118,  1  Am.  Rep.  498;  Hoyt  v.  Hart- 
ford F.  Ins.  Co.,  26  Hun  416  taffirmed  in 
96  N.  Y.  650]. 

Ohio. —  Newhall  V.  Langdon,  39  Ohio  St. 
87,  48  Am.  Rep.  426. 

Virginia. —  Pleasants  v.  Pendleton,  6  Rand. 
473,  18  Am.  Dec.  726. 

United  States.—  Brooke  v.  Scoggins,  4  Fed. 
Cas.  No.  1,936,  11  Nat.  Bankr.  Reg,  258. 

England. — Whitehouse  v.  Frost,  12  East 
614,  11  Rev.  Rep.  491. 

Until  some  act  takes  place  by  which  the 
relations  of  the  warehouseman  in  respect  to 
the  property  have  been  modified  in  accord- 
ance with  the  contract  of  sale,  so  that  he 
may  be  considered  as  bailee  for  the  seller  and 
buyer  respectively,  according  to  their  sev- 
eral interests,  and  is  thus  released  pro  tanto 
from  his  liability  to  the  seller  alone,  title 
to  any  specific  portion  of  the  goods  does  not 
pass  to  the  buyer,  and  so  no  title  passes  if 
the  order  is  revoked  before  it  is  presented. 
Keeler  v.  Goodwin,  111  Mass,  490.  Where, 
however,  a  certain  number  of  parcels  are  sold 
from  a  stock  stored  in  a  warehouse  by  a 
bailee  who  is  notified  by  both  parties  of  the 
sale,  and  at  the  request  of  the  buyer  he 
agrees  to  keep  the  parcels  over  until  called 
for,  there  is  a  sufficient  delivery  to  pass  title, 
although  the  particular  parcels  have  not  been 
separated  from  the  others  if  all  are  of  like 
size  and  qualitv.  Carpenter  v.  Graham,  42 
Mich.  191,  3  n!  W.  974. 

Sale  of  whole  mass. — Where  the  whole  of 
a  specific  mass  is  sold  to  different  purchasers, 
orders  on  the  warehouseman  being  given, 
which  are  accepted  by  iiim  and  new  receipts 
issued  to  the  various  purchasers,  the  prop- 
erty will  pass  to  the  dilTorent  purchasers 
without  separation.  TTorr  r.  Barker,  11  Cal. 
393,  70  Am.  ]Xh\  791;  Horr  r.  Barker,  8 
Cal.  603. 

57.  a  cor  q  in. —  Chirko  r.  Wolfe.  IIT)  Ca. 
320,  41  S.  E.  581. 
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d.  Selection,  Separation,  or  Appropriation  —  (i)  In  General.  Appropria- 
tion, selection,  or  separation  to  pass  the  property  must  be  an  actual  choice  of  a 
specific  article  or  specific  goods  to  be  supplied  in  performance  of  the  contract,^^ 
and  must  be  manifested  by  some  unequivocal  act,  a  mere  intention  to  appropriate 
being  insufficient.^^  Moreover  the  act  of  appropriation  must  be  complete  and  in 
fulfilment  of  the  contract.®*'  Thus  if  the  seller  is  to  deliver  at  a  particular  time 
and  at  a  particular  place,  merely  setting  the  goods  aside  with  the  intent  to  make 
delivery  is  not  such  an  appropriation  as  will  pass  the  property  in  the  goods. 
So  also  where  the  goods  are  to  be  loaded  the  property  in  them  does  not  pass  as 
the  separate  portions  are  put  in  the  car  or  vessel,  but  there  is  no  appropriation 
until  the  loading  is  complete. ®- 

(ii)  Acts  Constituting  Appropriation,  Any  act  indicating  a  definite 
intention  to  appropriate  the  goods  to  the  contract  is  sufficient,  such  as  setting 
apart  and  marking  the  goods  for  the  buyer,  pointing  out  the  goods  to  the  buyer  ®* 
or  to  the  warehouseman  in  whose  custody  they  are,®-^  putting  the  goods  in  the 


Illinois. —  Toledo,  etc.,  R.  Co.  v.  Chew,  67 
111.  378. 

loioa. —  Davis  v.  Budd,  60  Iowa  144,  14 
N.  W.  211. 

Massachusetts. —  New  England  Dressed 
Meat,  etc.,  Co.  r.  Standard  Worsted  Co.,  165 
Mass.  328,  43  N.  E.  112,  52  Am.  St.  Rep.  516. 

Minnesota. —  McCormick  Harvesting  Macli. 
Co.  V.  Balfany,  78  Minn.  370,  81  N.  W.  10, 
79  Am.  St.  Rep.  393. 

Montana. —  Adlam  v.  McKniglit,  32  Mont. 
349,  80  Pac.  613. 

Nebraska. —  Robinson  v.  Stricklin,  73  Nebr. 
242,  102  N.  W.  479. 

Neio  Hampshire. — Andrews  v.  Cheney,  62 
N.  H.  404. 

New  York. — Wilson  r.  Empire  Dairy-Salt 
Co.,  50  N.  Y.  App.  Div.  114,  63  N.  Y.  Suppl. 
565. 

Oregon. —  Backhaus  r.  Buells,  43  Oreg.  558, 
72  Pac.  976,  73  Pac.  342. 

Pennsylvania. —  McCandlish  v.  Newman,  22 
Pa.  St.  460. 

Virginia. — American  Hide,  etc..  Leather 
Co.  v.  Chalkley,  101  Va.  458,  44  S.  E.  705. 

Washington. —  North  Pacific  Lumbering, 
etc.,  Co.  V.  Kerron,  5  Wash.  214,  31  Pac.  595. 

United  States. —  Taylor  v.  Fall  River  Iron- 
works, 124  Fed.  826. 

England. —  Stock  v.  Inglis,  9  Q.  B.  D.  708, 
4  Aspin.  596,  52  L.  J.  Q.  B.  30,  47  L.  T.  Rep. 
N.  S.  416,  31  Wkly.  Rep.  455;  Wait  r.  Baker, 
2  Exch.  1,  17  L.  J.  Exch.  307;  Austen  r. 
Craven,  1  Marsh,  4  note,  4  Taunt.  644,  13 
Rev.  Rep.  714. 

58.  Wait  r.  Baker,  2  Exch.  1,  17  L.  J. 
Exch.  307.  See  also  Andrews  v.  Cheney,  62 
N.  F.  404. 

59.  Miller  Grate  Co.  r.  Hay,  54  111.  App. 
567,  holding  that  merely  looking  at  goods 
constituting  part  of  a  mass,  and  making  a 
memorandum  giving  a  description  of  what 
would  be  taken,  is  not  such  a  segregation 
as  will  pass  title. 

60.  Taylor  v.  Fall  River  Ironworks,  124 
Fed.  826.  See  also  New  York  Home  Ins.  Co. 
r.  Heck,  65  111.  111. 

The  word  "  appropriation "  may  be  used 
in  difTerent  senses.  It  may  mean  a  selection 
by  the  seller  ^vhere  he  has  the  right  to  choose 
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the  article  which  he  is  to  supply  in  perform- 
ance of  his  contract,  or  it  may  mean  that 
botli  parties  have  agreed  that  a  certain  article 
shall  be  delivered  in  pursuance  of  the  con- 
tract, yet  the  property  may  not  pass  in  either 
case.  On  the  other  hand  the  word  "  appropria- 
tion "  may  be  used  in  another  sense,  as  ap- 
plying to  a  case  where  both  parties  agree 
upon  the  specific  article  in  which  the  prop- 
erty is  to  pass,  and  nothing  remains  to  be 
done  in  order  to  pass  it.  Wait  v.  Baker,  2 
Exch.  1,  17  L.  J.  Exch.  307. 

61.  Harkey  v.  Evans,  (Ark.  1886)  1  S.  W. 
707;  Davis  v.  Meyer,  47  Ark.  210,  1  S.  W. 
95;  Hoover  r.  Maher,  51  Minn.  269,  53  N.  W. 
646:  Stanford  v.  McGill,  6  N.  D.  536,  72 
N.  W^  938,  38  L.  R.  A.  760;  Schreyer  v. 
Kimball  Lumber  Co.,  54  Fed.  653,  4  C.  C.  A. 
547. 

62.  Walker  v.  Collier,  37  111.  362;  Roch- 
ester, etc.,  Oil  Co.  V.  Hughey,  56  Pa.  St.  322 ; 
Hays  r.  Pittsburgh,  etc.,  Packet  Co.,  33  Fed. 
552;  Anderson  v.  Morice,  1  App.  Cas.  713,  3 
Aspin.  290,  46  L.  J.  C.  P.  11,  35  L.  T.  Rep. 
N.  S.  566,  25  Wkly.  Rep.  14. 

63.  Kentucky. —  Hagins  v.  Combs,  102  Ky. 
165,  43  S.  W.  222,  19  Ky.  L.  Rep.  1165. 

Massachusetts. —  Mitchell  v.  Le  Clair,  165 
Mass.  308,  43  N.  E.  117;  Ropes  v.  Lane,  9 
Allen  502. 

Vermont. —  Griswold  v.  Scott,  66  Vt.  550, 
29  Atl.  1013. 

United  States. —  Thompson  v.  Gray,  1 
Wheat  75,  4  L.  ed.  40;  Dillard  v.  Paton,  19 
Fed.  619. 

Canada. —  Wilson  r.  Shaver,  1  Ont.  L.  Rep. 
107. 

64.  Young  r.  Matthews,  L.  R.  2  C.  P.  127, 
36  L.  J.  C.  P.  61,  15  L.  T.  Rep.  N.  S.  182. 

65.  Cofi'ey  r.  Quebec  Bank,  20  U.  C.  C.  P. 
110. 

Identification  of  goods. —  On  a  sale  of  six 
hundred  and  twenty-five  sacks  of  corn  out 
of  a  large  number  to  arrive,  an  order  to  the 
railroad  company  to  deliver  the  sacks  to  the 
purchaser  as  fast  as  they  arrive  entitles  him 
to  the  first  six  hundred  and  twenty-five  sacks 
to  arrive  and  is  a  sufficient  appropriation. 
Sahlman  v.  Mills,  3  Strobh.  (S.  C.)  384,  51 
Am.  Dec.  630, 


SALES 


[35  Cyc]  29T 


receptacles  therefor  supplied  by  the  buyer/'"  or  otherwise  putting  them  in  deliv- 
erable shape. ''^  The  appropriation  may  be  indicated  by  a  delivery  of  the  goods 
or  their  delivery  to  a  carrier. ^'^  Where  the  goods  sold  constitute  a  part  of  a  specific 
mass  a  removal  of  all  of  the  remainder  of  the  mass  is  a  sufficient  segregation  and 
appropriation  of  the  part  sold/"  or  if  the  whole  mass  is  delivered  to  the  buyer 
for  the  purpose  of  selecting  and  removing  therefrom  his  part,  the  title  to  such 
part  will  pass  immediately  upon  the  delivery  of  the  mass."^^ 

(ill)  Person  Making  Appropriation.  While  the  selection  and  appropri- 
ation of  the  goods  may  be  made  by  either  party  or  both  parties/^  yet  where  the 
goods  sold  are  not  specific  the  property  does  not  pass  until  an  appropriation  of 
the  specific  goods  has  been  made  with  the  assent  of  both  parties,  and  so  an 
appropriation  by  the  seller  alone  will  not  pass  title  unless  assented  to  by  the 
buyer.  "^"^  This  assent  may,  however,  be  either  express  or  implied, '^^  and  may  be 
given  by  one  party  either  before  or  after  the  act  of  appropriation  by  the  other." 
Where  by  the  terms  of  the  contract  the  seller  is  to  do  some  act  with  reference  to 
the  goods  which  from  its  nature  cannot  be  clone  until  there  is  an  appropriation, 
he  is  impliedly  authorized  to  make  it ;  and  if  the  goods  sold  constitute  a  part 
of  a  specific  mass  and  the  whole  mass  is  delivered  to  the  buyep,  he  is  authorized 
to  select  and  appropriate  the  part  purchased. If  the  seller  is  simply  to  procure 
goods  of  a  certain  kind  and  hold  them  until  called  for  by  the  buyer,  an  appropri- 
ation of  particular  goods  by  the  seller  will  not,  in  the  absence  of  prior  authority, 
pass  title  unless  assented  by  the  buyer,  although  it  has  been  held  that  if  the 
buyer  does  not  call  for  the  goods  and  exercise  his  right  of  selection  within  the 
time  hmited  by  the  contract,  the  title  will  pass.^^    Where  by  the  terms  and  con- 


66.  Aldridge  v.  Johnson,  7  E.  &  B.  885, 
3  Jur.  K  S.  913,  26  L.  J.  Q.  B.  296,  5  Wkly. 
Rep.  703,  90  E.  C.  L.  885;  Langton  v.  Hig- 
gins,  4  I-I.  &  N.  402,  28  L.  J.  Exch.  252,  7 
Wkly.  Rep.  489. 

67.  See  supra,  VI,  A,  2,  d,  (ii). 

68.  See  infra,  VI,  A,  4,  b. 

69.  See  infra,  VI,  A,  4,  c,  (viii),  (a). 

70.  Horr  v.  Barker,  6  Cal.  489;  Valentine 
V.  Brown,  18  Pick.  (Mass.)  549;  Clark  r. 
Griffith,  24  N.  Y.  595. 

Although  an  insufficient  amount  is  left  it 
does  not  affect  the  title  of  the  purchaser  to 
that  which  is  left.  Valentine  v.  Brown,  18 
Piok.  (Mass.)  549. 

71.  Weld  r.  Cutter,  2  Gray  (Mass.)  195; 
Lamprey  v.  Sargent,  58  N.  H.  241 ;  Williams 
V.  Blum,  2  Tex.  App.  Civ.  Cas.  §  501. 

72.  Wait  V.  Baker,  2  Exch.  1,  17  L.  J. 
Exch.  307. 

73.  Andrews  v.  Cheney,  62  N.  H.  404; 
American  Hide,  etc.,  Co.  v.  Chalkley,  101  Va. 
458,  44  S.  E.  705;  Jenner  v.  Smith,  L.  R.  4 
C.  P.  270;  Campbell  v.  Mersey  Dock,  etc., 
Bd.,  14  C.  B.  N.  S.  412,  8  L.  t.  Rep.  N.  S. 
245,  11  Wklv.  Rep.  596,  lOR  E.  C.  L. 
412. 

74.  Andrews  v.  Cheney,  62  N.  H.  404; 
Jenner  v.  Smith,  L.  R.  4  C.  P.  270;  Campbell 
i\  Mersey  Dock,  etc.,  Bd.,  14  C.  B.  N.  S.  412, 
8  L.  T.  Rep.  N.  S.  245,  11  TOly.  Rep.  596, 
108  E.  C.  L.  412. 

75.  Campbell  r.  Mersey  Dock,  etc.,  Bd., 
14  C.  B.  N.  S.  412,  8  L.  T.'  Rep.  N.  S.  245,  11 
Wkly.  Rep.  596,  108  E.  C.  L.  412. 

76.  Campbell  r.  Mersey  Dock,  etc.,  Bd.,  14 
0.  B.  N.  S.  412,  8  L.  T.'  Rep.  N.  S.  245,  11 
Wkly.  Rep.  596,  108  E.  C.  L.  412;  Aldridge 
V.  Johnson.  7  E.  k  B.  885,  3  Jur.  N.  S.  913, 


26  L.  J.  Q.  B.  296,  5  Wkly.  Rep.  703,  90 
E.  C.  L.  885. 

Where  a  whole  mass  of  grain  has  been  in- 
spected and  approved,  and  the  buyer  sends 
sacks  to  the  seller  to  be  filled,  this  consti- 
tutes a  prior  assent  and  the  title  passes  as 
soon  as  the  grain  is  put  in  the  sacks  by 
the  seller.  Aldridge  v.  Johnson,  7  E.  &  B. 
885,  3  Jur.  N.  S.  913,  26  L.  J.  Q.  B.  296,  5 
Wk\Y.  Rep.  703.  90  E.  C.  L.  885. 

77.  Rhode  r.  Thwaites,  6  B.  &  C.  388,  9 
D.  &  R.  293,  5  L.  J.  K.  B.  O.  S.  163,  30  Rev. 
Rep.  363,  13  E.  C.  L.  181;  Aldridge  V.  John- 
son. 7  E.  &  B.  885,  3  Jur.  N.  S.  913,  26  L.  J. 
Q.  B.  296,  5  Wkly.  Rep.  703,  90  E.  C.  L. 
885. 

78.  Martz  v.  Putnam,  117  Ind.  392,  20 
N.  E.  270;  Smith  v.  Edwards,  156  Mass.  221, 
30  N.  E.  1017. 

Such  appropriation  is  assented  to  in  ad- 
vance by  the  buyer  on  the  condition  that  the 
goods  shall  answer  the  requirements  of  the 
contract.  Smith  v.  Edwards,  156  Mass.  221. 
30  N.  E.  1017. 

79.  Weld  V.  Cutler,  2  Gray  (.Alass.)  195; 
Lamprey  v.  Sargent,  58  N.  H.  241. 

80.  Andrews  v.  Cheney,  62  N.  H.  404. 

81.  Williams  r.  Leon,  etc..  Land  Co.,  (Tex. 
Civ.  App.  1900)  55  S.  W.  374.  See  also 
Willard  i\  Perkins,  44  N.  C.  253.  where  on  a 
sale  of  a  certain  number  of  barrels  of  rosin 
for  Avhich  the  buyer  paid  at  the  time  and  was 
to  call  for  upon  a  certain  date,  and  which  he 
did  not  call  for  at  the  time  agreed  on.  after 
which  the  rosin  was  destroyed,  it  was  held 
that,  although  no  particular  barrels  of  rosin 
had  been  set  apart  and  appropriated  to  the 
contniot,  tlie  loss  must  fall  upon  the  buver, 
not,  however,  because  it  had  become  his  prop- 
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ditions  of  the  contract  the  appropriation  is  to  be  made  by  the  seller,  the  title 
ordinarily  passes  as  soon  as  he  has  made  such  appropriation;  but  the  title  will 
not  pass  if  such  appropriation  is  not  made  in  accordance  with  the  terms  of  the 
contract,  as  where  the  goods  appropriated  are  not  the  kind  or  quality  agreed 
upon,^*  or  are  not  shipped  at  the  time  stipulated,  unless  the  buyer  with  knowl- 
edge of  the  facts  subsequently  assents  thereto;  ^®  but  if  the  appropriation  is  made 
in  accordance  with  the  terms  of  the  contract,  the  title  passes  without  any  subse- 
quent assent  on  the  part  of  the  buyer. 

(iv)  Operation  and  Effect.  In  the  absence  of  anything  to  show  a  con- 
trary intent  the  property  in  the  goods  passes  to  the  buyer  when  the  selection, 
separation,  and  appropriation  is  complete,  provided  nothing  else  remains  to  be 
done  to  complete  the  contract,^'*  and  the  effect  of  the  separation  and  appropriation 
is  not  destroyed  because  the  goods  are  subsequently  intermixed  with  the  original 
mass.^*^  Until  the  appropriation  is  completed,  however,  a  tentative  selection  is 
not  conclusive  and  may  be  withdrawn  and  other  goods  substituted  provided  they 
comply  with  the  contract. 


erty  but  because  by  not  calling  for  it  it 
should  be  held  to  remain  at  his  risk. 

82.  Martz  v.  Putnam,  117  Ind.  392,  20 
N.  E.  270 ;  Rhode  v.  Thwaites,  6  B.  &  C.  388, 
9  D.  &  R.  293,  5  L.  J.  K.  B.  O.  S.  163,  30 
Kev.  Rep.  303,  13  E.  C.  L.  181;  Aldridge  f. 
Johnson,  7  E.  &  B.  885,  3  Jur.  N.  S.  913,  2G 
L.  J.  Q.  B.  296,  5  Wkly.  Rep.  703,  90  E.  C.  L. 
885. 

The  title  passes  as  soon  as  any  act  is  done 
by  the  seller  identifying  the  property  and  it 
is  set  apart  with  tlie  intention  uncondition- 
ally to  apply  it  in  fulfilment  of  the  contract. 
Mercliants'  "Xat.  Bank  v.  Bangs,  102  Mass. 
291. 

83.  Hoover  i\  Maher,  51  Minn.  269,  53 
N.  W.  646. 

84.  Gardner  v.  Lane,  12  Allen  (Mass.) 
39;  Aultman  v.  ClitTord,  55  Minn.  159,  56 
N.  W.  593,  43  Am.  St.  Rep.  478. 

85.  Hoover  r.  Maher,  51  Minn.  269,  53 
N.  W.  646,  holding  that,  where  the  goods 
were  to  be  selected  by  the  seller  and  shipped 
on  a  certain  date,  a  selection  and  shipment 
on  a  prior  date  is  not  an  appropriation  ac- 
cording to  the  terras  of  the  contract  and  will 
not  pass  title  to  the  goods. 

86.  Gardner  r.  Lane,  12  Allen  (Mass.) 
39,  holding  that  in  such  case  the  title  will 
vest  in  the  buyer  only  after  and  by  virtue 
of  such  assent. 

87.  Colorado  Springs  Live  Stock  Co.  r. 
Godding,  20  Colo.  249,  38  Pac.  58.  See  also 
Cerf  V.  Badaraco,  6  N.  M.  214,  27  Pac.  504. 

On  a  sale  of  goods  by  sample  the  title 
passes  upon  a  delivery  actual  or  constructive 
of  goods  of  the  proper  kind,  quality,  and 
quantity.  Boothby  r.  Plaisted,  51  K  H.  436. 
12  Am.  Rep.  140*;  Wadhams  v.  Balfour,  32 
Oreg.  313,  51  Pac.  642.  Compare  Jenner  v. 
Smith,  L.  R.  4  C.  P.  270.  In  such  cases  the 
condition  precedent  consists  in  a  delivery  of 
goods  which  conform  to  the  sample  and  not 
in  tlie  acceptance,  unless  some  particular 
manner  of  acceptance  is  agreed  upon  and  the 
passing  of  title  is  made  to  depend  thereon. 
Wadhams  v.  Balfour,  32  Oreg.  313,  51  Pac.  642. 

88.  Indiana. —  Martz  v.  Putnam,  117  Ind. 
392,  20  K  E.  270. 
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Iowa. —  Augustine  v.  McDowell,  120  Iowa 
401,  94  N.  W.  918. 

Kentucky. —  Newcomb  r.  Cabell,  10  Bush 
460. 

Massachusetts. —  Mitchell  v.  Le  Claire,  165 
Mass.  308,  43  N.  E.  117;  Merchants'  Nat. 
Bank  i:  Bangs,  102  Mass.  291;  Rice  v.  Cod- 
man,  1  Allen  377. 

Michigan. —  People  v.  Sheehan,  118  Mich. 
539,  77  N.  W.  88. 

Missouri. —  Southwestern  Freight,  etc.. 
Press  Co.  r.  Standard,  44  Mo.  71,  100  Am. 
Dec.  255;  Dowell  v.  Ta.ylor,  2  Mo.  App.  329. 

Neio  Hampshire. —  Lamprey  v.  Sargent,  58 
N.  H.  241. 

New  York. —  Sanyer  v.  Waterbury,  116 
N.  Y.  371,  22  N.  E.  404. 

North  Carolina. —  Warbritton  v.  Savage,  49 
N.  C.  382. 

Pemisvlvnnia. —  Gonser  v.  Smith,  115  Pa. 
St.  452,  S  Atl.  770;  Smyth  v.  Craig,  3  Watts 
&  S.  14;  Records  r.  Philadelphia,  etc.,  R.  Co., 
9  Phil  a.  55. 

Texas. —  Triplett  v.  Morris,  18  Tex.  Civ. 
App.  50,  44  S.  W.  684. 

United  States. —  Thompson  v.  Gray,  1 
Wheat.  75,  4  L.  ed.  40;  Dillard  v.  Paton,  19 
Fed.  619. 

En  aland.— ^hode  v.  Thwaites,  6  B.  &  C. 
388.  b  D.  &  R.  293,  5  L.  J.  K.  B.  0.  S.  163, 
30  Rev.  Rep.  363,  13  E.  C.  L.  181;  Langton 
V.  Waring,  18  C.  B.  N.  S.  315,  11  L.  T.  Rep. 
N.  S.  633,  13  Wklv.  Rep.  347,  114  E.  C.  L. 
315. 

Caw arZa.— Wilds  V.  Smith,  2  Ont.  App.  8; 
Wilson  Shaver,  1  Ont.  L.  Rep.  107;  John- 
son r.  Logan,  32  Nova  Scotia  28. 

89.  Simpson  r.  Ceresco  State  Bank,  55 
Nobr.  240,  75  N.  W.  554. 

90.  Groff  Belche,  62  Mo.  400;  Aldridge 
V.  Johnson,  7  E.  &  B.  885,  3  Jur.  N.  S.  913, 
26  L.  J.  Q  B.  296,  5  Wkly.  Rep.  703,  90 
E.  C.  L.  885. 

91.  Stanford  v.  McGill,  6  N.  D.  536,  72 
N.  W.  938,  38  L.  R.  A.  760,  holding  that 
under  a  sale  of  a  certain  number  of  bushels 
of  flax  to  be  taken  from  the  common  mass 
of  flax  raised  by  the  seller  and  delivered  by 
the  seller  to  the  buyer  on  a  certain  day,  the 
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e.  Goods  to  Be  Manufactured  or  Produced  —  (i)  In  General.  A  contract 
for  the  sale  of  an  article  not  in  existence  but  to  be  manufactured  is  an  executory 
contract/"^-  under  which  no  property  in  the  article  will  pass  during  the  progress 
of  the  work  nor  until  the  article  is  completed  and  ready  for  delivery/^  unless  a 
contrary  intention  clearly  appears/*  and  this  rule  is  not  necessarily  affected  by 
the  fact  that  the  buyer  furnishes  a  part  of  the  material, or  superintends  the 
work  of  manufacture  or  construction,^^  or  pays  the  price  in  advance/^  or  in  instal- 
ments as  the  work  progresses/'^  or  even  by  the  fact  that  during  the  process  of 


seller  has  until  the  clay  of  delivery  to  deter- 
mine what  particular  llax  he  will  deliver,  and 
that  the  fact  that  he  previously  makes  a 
tentative  selection  of  the  flax  which  he  in- 
tends to  deliver  does  not  vest  any  title  to  that 
particular  flax  in  the  buyer,  but  that  the 
seller  may  change  his  mind  and  substitute 
other  flax  of  like  kind  and  quality.  See  also 
Andrews  v.  Cheney,  62  N.  H.  404. 

92.  California. —  Hallidie  v.  Sutter  St.  R. 
Co.,  63  Cal.  575. 

Illinois. —  Wollensak  v.  Briggs,  119  111.  453, 
10  N.  E.  23  [affirming  20  111.  App.  50]  : 
Roth  well  v.  Luken,  60  111.  App.  150. 

Indiana. —  Fordice  v.  Gibson,  129  Ind.  7,  28 
N.  E.  303. 

Louisiana. —  Witt  Shoe  Co.  v.  Seegars,  122 
La.  145,  47  So.  444. 

Maine. —  Pettengill  v.  Merrill,  47  Me.  109. 

l^ew  Jersey. —  Elliott  v.  Edwards,  35  N.  J. 
L.  265. 

'New  York. —  Coplay  Iron  Co.  v.  Pope,  108 
K  Y.  232,  15  N.  E.  335  [affirming  13  Daly 
144];  Decker  v.  Furniss,  14  N.  Y.  611  [re- 
versing 3  Duer  291]  ;  Schwab  v  Oatman,  129 
N.  Y.  App.  Div.  274,  113  N.  Y.  Suppl.  910 
[affirming  56  Misc.  393,  106  N.  Y.  Suppl. 
741]:  Comfort  r.  Kiersted,  26  Barb.  472. 

Orec/or/ .--Jolinson  v.  Hibbard,  29  Oreg.  184. 
44  Pac.  287,  54  Am.  St.  Rep.  787. 

Teccas. —  Tufts  v.  Lawrence,  77  Tex.  526, 
14  S.  W.  165;  Gammage  v.  Alexander,  14 
Tex.  414. 

93.  Illinois. —  Schneider  r.  Westerman,  25 
111.  514;  Rothwell  V.  Luken,  60  111.  App.  150. 

Indiana. —  Fordice  v.  Gibson,  129  Ind.  7, 
28  N.  E.  303. 

Maine. —  Pettengill  v.  Merrill,  4  7  Me.  109. 

Massachusetts. —  Williams  v.  Jackman,  16 
Gray  514. 

Ncic  yorA-.— Low  V.  Austin,  20  K  Y.  181; 
Decker  v.  Furniss,  14  N.  Y,  611  [reversing  3 
Duer  291];  Andrews  v.  Durant,  11  K  Y.  35, 
62  Am.  Dec.  55 ;  Comfort  r.  Kiersted,  26 
Barb.  472. 

North  Carolina. —  Heiser  r.  Mears,  120 
N.  C.  443,  27  S.  E.  117. 

Oreqon. — Johnson  v.  Hibbard,  29  Greg.  184, 
44  Pac.  287,  54  Am.  St.  Rep.  787. 

Pennsylvania. —  Leonard  ■?".  Winslow,  2 
Grant  139;  Diamond  Glass  Co.  r.  Ladwig,  33 
Pa.  Super.  Ct.  506. 

Texas. —  Gammage  v.  Alexander,  14  Tex. 
414. 

United  States. —  River  Spinning  Co.  r.  At- 
lantic Mills,  155  Fed.  466;  Wheeler  v.  Wal- 
ton, etc.,  Co.,  64  Fed.  664. 

I'hu/land. —  Bell  am  v  v.  Davev.  [1891]  3  Ch. 
540,  60  L.  J.  Ch.  778,  65  L."  T.  Rep.  N.  S. 
308,  40  Wklv.  Rep.  118;  Atkinson  r.  Boll. 


8  B.  &  C.  277,  6  L.  J.  K.  B.  0.  S.  258,  2 
M.  &  R.  292,  15  E.  C.  L.  142;  Laidler  f. 
Burlinson,  6  L.  J.  Exch.  160,  2  M.  &  W.  602: 
Mucklow  V.  Mangles,  1  Taunt.  318,  9  Rev. 
Rep.  784. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  571. 
Although  the  article  is  partly  completed 

at  the  time  of  the  sale,  if  the  seller  is  to 
complete  and  deliver  it  tie  title  does  not 
pass  until  completion.  Flalterline  i*.  Rice,  &i 
Barb.  (N.  Y.)  593. 

Articles  to  be  affixed  to  another. —  In  the 
case  of  articles  to  be  manufactured  and  af- 
fixed to  another  title  does  not  pass  until  they 
are  affixed  or  appropriated  by  the  buyer. 
Tropp  V.  Armitage,  1  H.  &  H.  442,  3  Jur. 
249,  8  L.  .J.  Exch.  107,  4  M.  &  W.  687 ;  Goss 
V.  Quinton,  7  Jur.  901,  12  L.  J.  C.  P.  173,  3 
M.  &  G.  825,  4  Scott  N.  R.  471,  42  E.  C.  L. 
430. 

94.  Williams  v.  Jackman,  16  Gray  (Mass.) 
514. 

95.  West  Jersey  R.  Co.  v.  Trenton  Car 
Works  Co.,  32  N.  J.  L.  517;  Matter  of  Non- 
Magnetic  Watch  Co.,  89  Hun  (N.  Y. )  196,  34 
N.  Y.  Suppl.  1017;  Wright  v.  O'Brien,  5 
Daly  (N.  Y. )  54.  See  also  Dittmar  i:.  Nor- 
man, 118  Mass.  319.  Compare  Brown  v. 
Haughton,  3  Pittsb.  (Pa.)  15. 

96.  Williams  v.  Jackman,  16  Grav  (Mass.) 
514;  Andrews  r.  Durant,  11  N.  Y.  35,  62 
Am.  Dec.  55.  And  see  Clarkson  r.  Stevens, 
106  U.  S.  505,  1  S.  Ct.  200,  27  L.  ed.  139. 
But  see  Clarke  v.  Spence,  4  A.  &  E.  448,  2 
Harr.  &  W.  760,  5  L.  J.  K.  B.  161,  6  N.  &  M. 
399,  31  F.  C.  L.  206. 

Evidence  of  intention. —  The  fact  that  the 
work  is  to  be  carried  on  under  the  superin- 
tendence of  the  buyer  or  his  agent  is  some 
evidence  of  an  intention  to  transfer  the  title 
before  completion  but  is  not  conclusive. 
Wood  V.  Bell,  5  E.  &  B.  772,  2  Jur.  N.  S. 
349,  25  L.  J.  Q.  B.  148,  85  E.  C.  L.  772. 

97.  West  Jersev  R.  Co.  r.  Trenton  Car 
Works  Co.,  32  N.  J.  L.  517:  IMucklow  r. 
Mangles,  1  Taunt.  318,  9  Rev.  Rep.  784. 

98.  California. — ^  Yukon  River  Steamboat 
Co.  r.  Gratto,  136  Cal.  538,  69  Pac.  252. 

Conneclicnt. —  Sh;uv  /".  Smitli,  48  Conn. 
306,  40  Am.  R(>p.  170. 

Delairare. —  Green  v.  Hall.  1  Houst.  506 
[affirmed  in  1  Houst.  546,  71  Am.  Dec.  96]. 

Illinois. —  Wollensak  r.  Briggs.  119  111. 
453,  10  N.  E.  23  [affirming  20  HI.  App.  50]. 

Indiana. —  Fordice  r.  Gibson,  129  Ind.  7. 
28  N.  E.  303.  But  see  Sandford  r.  Wiggins 
Ferry  Co.,  27  Ind.  522. 

Ma9sachifsctis. —  Williams  r.  Jackman,  16 
Gray  514:  Bennett  r.  Piatt.  9  Pick.  558.  See 
also'  Wil-^on  r.  Pn^sell.  136  Mass.  211. 
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construction  the  article  is  so  identified  and  appropriated  to  the  contract  that 
tlie  seller  would  be  bound  to  deliver  that  particular  article  and  could  not  sub- 
stitute another  similar  article,  which  would  otherwise  correspond  with  the  agree- 
ment.^^ But  while  the  general  rule  is  that  the  property  does  not  pass  until  the 
article  is  finished  and  delivered  or  at  least  ready  for  dehvery,  unless  a  contrary 
intention  appears/  it  is  equally  true  that  it  is  competent  for  the  parties  to  agree 
that  the  article  to  be  manufactured  or  produced  shall  from  the  beginning  or  at 
any  stage  of  its  production  be  the  property  of  the  buyer/  and  the  courts  will  not 
enforce  any  arbitrary  rules  of  construction  as  to  when  the  title  passes/  but  will 
carry  into  effect  the  intention  of  the  parties  as  shown  by  the  terms  of  the  agree- 
ment and  the  facts  and  circumstances  surrounding  the  transaction.*  So  if  it 
appears  that  such  was  the  intention  of  the  parties,  the  title  will  pass,  although 
the  article  has  not  been  completed.^ 

(ii)  Necessity  of  Delivery  and  Acceptance.  Generally  the  article 
must  not  only  be  completed  but  must  be  delivered,*'  especially  to  pass  the  prop- 


Neic  Jersey. —  Elliott  r.  Edwards,  35 
N.  J.  L.  265. 

Neio  York. —  Andrews  v.  Duraiit,  11  N.  Y. 
35,  62  Ain.  Dec.  65;  Matter  of  Carter,  21 
N.  Y.  App.  Div.  118,  47  N.  Y.  Suppl.  383; 
Halterline  v.  Rice,  62  Barb.  593;  Wright  v. 
O'Brien,  5  Daly  54;  Merritt  v.  Johnson,  7 
Johns.  473,  5  Am.  Dec.  289. 

North  Carolina. —  Williams  v.  Chapman, 
118  N.  C.  943,  24  S.  E.  810. 

Pennsylvania. —  Scull  v.  Shakespear,  75  Pa. 
St.  297;  Forsyth  v.  Dickson,  1  Grant  26. 

United  States. —  Clarkson  v.  Stevens,  106 
U.  S.  505,  1  S.  Ct.  200,  27  L.  ed.  139;  Bacon 
V.  The  Poconoket,  67  Fed.  262;  The  Revenue 
Cutter  No.  2,  20  Fed.  Cas.  No.  11,714,  4 
Sawy.  143. 

England.— Bellamy  V.  Davey,  [1891]  3  Ch. 
540,  60  L.  J.  Ch.  778,  65  L.  T.  Rep.  N.  S.  308,  40 
Wklv.  Rep.  118;  Laidler  v.  Burlinson,  6  L.  J. 
Exch.  160,  2  M.  &  W.  602.  But  see  Clarke 
V.  Spence,  4  A.  &  E.  448,  1  Harr.  &  W.  760. 

5  L.  J.  K.  B.  161,  6  N.  &  M.  399,  31  E.  C.  L. 
206;  Woods  V.  Russell,  5  B.  &  Aid.  942,  24 
Rev.  Rep.  621.  7  E.  C.  L.  512. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  573. 

Evidence  of  intention. —  The  fact  that  pay- 
ments are  made  as  the  work  progresses  is 
evidence  of  an  intention  to  transfer  title 
prior  to  completion,  and  while  not  conclusive 
may,  in  connection  with  other  circumstances, 
be  sufficient  to  est^iblish  such  intention. 
W^ood  V.  Bell,  5  E.  &  B.  772,  2  Jur.  N.  S. 
349,  25  L.  J.  Q.  B.  148,  85  E.  C.  L.  772.  See 
also  Clarke  v.  Spence,  4  A.  &  E.  448,  1  Harr. 

6  W.  760,  5  L.  J.  K.  B.  161,  6  K  &  M.  399, 
31  E.  C.  L.  206. 

99.  Andrews  v.  Durant,  UN.  Y  35,  41,  62 
Am.  Dee.  55,  where  it  is  said  that  in  such 
cases  "  there  would  seem  to  be  more  reason 
for  holding  that  the  property  was  trans- 
ferred; still,  it  has  never  been  held  that 
this  was  enough  to  pass  the  title." 

Although  the  seller  may  intend  particular 
goods  in  process  of  manufacture  for  the  per- 
son ordering  them,  he  may  nevertheless  de- 
liver them  to  another  and  vest  title  in  that 
other,  and,  altliough  he  may  be  liable  to  an 
action  for  so  doing,  still  a  good  title  is  given 
to  the  person  to  whom  they  are  delivered. 
Atkinson  v.  Bell.  8  B.  &  C.  277,  6  L.  J.  K.  B. 
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0.  S.  258,  2  M.  &  R.  292,  15  E.  C.  L. 
142. 

Effect  of  new  agreement. — Where  a  con- 
tract is  made  for  a  buggy  to  be  manufactured 
by  the  seller  for  a  certain  price  and  after  it 
is  completed  except  the  painting  and  trim- 
ming the  parties  make  a  new  agreement,  by 
which  that  particular  buggy  is  fsold  to  the 
buyer  for  a  less  price,  which  is  paid,  the 
seller  to  retain  the  buggy  and  paint  it  and 
then  deliver  it  to  the  buyer  who  is  to  com- 
plete it  by  trimming,  the  title  pass  at  the 
time  of  the  second  agreement.  Butterworth 
r.  McKinley,  11  Humphr.   (Tenn.)  206. 

1.  Williams  v.  Jackman,  16  Gray  (Mass.) 
514;  Clarkson  v.  Stevens,  106  U.  S.  505,  1 
S.  Ct.  200,  27  L.  ed.  139.  And  see  cases  cited 
supra.^  notes  92,  93. 

2.  Cowgill  V.  Ford,  2  Houst.  (Del.)  164; 
Wright  V.  O'Brien,  5  Daly  (N.  Y.)  54. 

3.  Clarkson  V:  Stevens,  106  U.  S.  505,  1 
S.  Ct.  200,  27  L.  ed.  139. 

4.  Clarkson  v.  Stevens,  106  U  S.  505,  1 
S.  Ct.  200,  27  L.  ed.  139.  See  also  Fordice  v. 
Gibson,  129  Ind.  7,  28  N.  E.  303;  Diamond 
Glass  Co.  V.  Ladwig,  33  Pa.  Super.  Ct.  506. 

The  foundation  of  the  rule  that  title  does 
not  pass  until  the  article  is  completed  and 
ready  for  delivery  is  the  presumed  intention 
of  the  parties,  and  if  it  appears  that  their 
intention  was  otherwise  such  intention  will 
be  upheld  and  enforced.  Clarkson  v.  Stevens, 
i06  U.  S.  505,  1  S.  Ct.  200,  27  L.  ed.  139; 
Wood  V.  Bell,  5  E.  &  B.  772,  2  Jur.  N.  S. 
349,  25  L.  J.  Q.  B.  148,  85  E.  C  L.  772. 

5.  Cowgill  V.  Ford,  2  Houst.  (Del.)  164; 
Wright  V.  O'Brien,  5  Daly  (N.  Y.)  54;  Wood 
V.  Bell,  5  E.  &  B.  772,  2  Jur.  N.  S.  349,  25 
L.  J.  Q.  B.  148,  85  E.  C.  L.  772;  Upper 
Canada  Bank  v.  Killaly,  21  U.  C.  Q.  B.  9. 

6.  Connecticut. —  Shaw  r.  Smith,  48  Conn. 
306,  40  Am.  Rep.  170. 

/Z^mois.— Updike  v.  Henry,  14  HI.  378. 

Indiana. —  Fordice  v.  Gibson,  129  Ind.  7, 
28  N.  E.  303. 

Nehraska. —  Goodman  v.  Kennedy,  10  Nebr. 
270,  4  N.  W.  987. 

New  Jersey. — West  Jersey  R.  Co.  r.  Tren- 
ton Car  Works  Co.,  32  N.  J.  L.  517. 

New  York. —  McConihe  r.  New  York,  etc., 
R.  Co.,  20  N.  Y.  495,  75  Am.  Dec.  420;  Sut- 
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erty  as  against  creditors  of  or  subsequent  purchasers  from  the  seller.^  At  least 
the  property  should  be  tendered  or  otherwise  appropriated  to  the  buyer/  and 
separated  from  the  general  mass  of  manufactured  goods, notice  thereof  being 
given  to  the  buyer.^^  It  is  also  very  generally  held  that  there  must  be  an  accept- 
ance by  the  buyer/^  Actual  express  acceptance  is  not,  however,  necessary,  but 
acceptance  will  be  imphed  in  the  absence  of  objection,^^  ^nd  as  the  buyer  is  bound 
to  accept  if  the  goods  correspond  to  the  specifications  of  the  order,^^^  in  such  cases 


ton  V.  Campbell,  2  Tliomps.  &  C.  595;  Wright 
r.  O'Brien,  5  Daly  54;  Merritt  v.  Johnson,  7 
Johns.  473,  5  Am.  Dec.  289. 

No7^th  Carolina. —  Heiser  v.  Mears,  120 
N.  C.  443,  27  S.  E.  117. 

Pennsylvania. —  Forsyth  v.  Dickson,  1 
Grant  26. 

United  States. —  Buffmn  v.  Merry,  4  Fed. 
Cas.  No.  2,112,  3  Mason  478;  The  Revenue 
Cutter  No.  2,  20  Fed.  Cas.  No.  11,714,  4 
Sawy.  143. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  572. 

Effect  of  delivery. —  The  title  to  an  article 
to  be  manufactured  passes  on  delivery  actual 
or  constructive.  Shepard  v.  King,  96  Ga. 
81,  23  S.  E.  113;  Brewer  v.  Salisbury,  9 
Barb.  (N.  Y.)  511;  Clemens  v.  Davis,  7  Pa. 
St.  263;  Hoffman  v.  Hartman,  11  Pa.  Co.  Ct. 
73. 

7.  Alabama. —  Sawver  v.  Ware,  36  Ala. 
675. 

Illinois. —  Storey  i.  Agnew,  2  111.  App.  353. 
Neiv  York. —  Johnson  v.  Hunt,  11  Wend. 
135. 

Pennsylvania. —  Mitchell  v.  Com.,  37  Pa. 
St.  187;  Pritchett  v.  Jones,  4  Rawle  260. 

Vermont. —  Hale  v.  Huntley,  21  Vt.  147. 

Washington. —  North  Pacific  Lumbering, 
etc.,  Co.  'v.  Kerron,  5  Wash.  214,  31  Pac. 
595. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  641. 

8.  Illinois. —  Rothwell  v.  Luken,  60  111. 
App.  150;  Stanley  v.  Robinson,  14  111.  App. 
480. 

Indiana. —  Fordice  i\  Gibson,  129  Ind.  7, 
28  N.  E.  303. 

loica. — ^Moline  Scale  Co.  v.  Beed,  52  Iowa 
307,  3  N.  W.  96,  35  Am.  Rep.  272. 

Maine. —  Pettengill  v.  Merrill,  47  Me.  109. 

Massachusetts. —  Williams  v.  Jaclanan,  16 
Gray  514. 

Michigan. —  Haynes  v.  Quav,  134  Mich. 
229,  95  N.  W.  1082;  First  Nat.  Bank  v. 
Crowley,  24  Mich.  492. 

Mississippi. —  Mclntyre  v.  Kline,  30  Miss. 
361,  64  Am.  Dec.  163. 

New  Jersey. —  West  Jersey  R.  Co.  V.  Tren- 
ton Car  Works  Co.,  32  N.  j.  L.  517. 

New  York. —  Coplay  Iron  Co.  t\  Pope,  108 
N.  Y.  232,  15  N.  E.  335  [affirming  13  Daly 
144];  Halterline  v.  Rice,  62  Barb.  593;  Com- 
fort V.  Kiersted,  26  Barb.  472. 

Oregon. —  Johnson  r.  Hibbard,  29  Oreg. 
184,  44  Pac.  287,  54  Am.  St.  Rep.  787. 

Pennsylvania. —  McCandlish  r.  Newman,  22 
Pa.  St.  460;  Leonard  r.  Winslow,  2  Grant 
139. 

Texas.— Tufts  ?;.  Lawrence,  77  Tex.  526, 
14  S.  W.  165. 

Appropriation.— The  title  to  tools  manu- 
factured by  one  person  for  another  passes  to 


the  latter  on  the  use  by  the  manufacturer 
of  the  tools  in  the  manufacture  for  the  pur- 
chaser of  a  certain  number  of  articles,  for 
the  manufacture  of  which  the  tools  were  in- 
tended, under  an  agreement  by  the  manu- 
facturer, accepted  by  the  purchaser,  to  manu- 
facture such  articles  for  the  purchaser  with 
such  tools,  on  payment  of  a  specified  amount 
therefor  within  a  specified  period  after  no- 
tice that  the  manufacture  of  the  tools  has 
been  completed.  Leggo  v.  Welland  Vale  Mfg. 
Co.,  2  Ont.  L.  Rep.  45. 

9.  New  England  Dressed  Meat,  etc.,  Co.  v. 
Standard  Worsted  Co.,  165  Mass.  328,  43 
N.  E.  112,  52  Am.  St.  Rep.  516. 

10.  Schneider  v.  Westerman,  25  111.  514; 
Goddard  v.  Binney,  115  Mass.  450,  15  Am. 
Rep.  112;  Marquette  First  Nat.  Bank  v. 
Crowley,  24  Mich.  492;  Higgins  v.  Murray, 
4  Hun  (N.  Y.)  565  [affirmed  in  73  N.  Y. 
252]. 

11.  California. —  Hallidie  v.  Sutter  St.  R. 
Co.,  63  Cal.  575. 

Connecticut. — Shaw  v.  Smith,  48  Conn.  306, 
40  Am.  Rep.  170. 

Maine. —  Moody  f.  Brown,  34  Me.  107,  56 
Am.  Dec.  640. 

Michigan. —  Wagar  v.  Farrin,  71  Mich.  370, 
38  N.  W.  865. 

New  Jersey. — West  Jersey  R.  Co.  r.  Tren- 
ton Car  Works  Co.,  32  N.  j.  L.  517. 

Neio  York. —  Halterline  v.  Rice,  62  Barb. 
593. 

Pennsylvania. —  Leonard  v.  Winslow,  2 
Grant  139. 

Texas. —  Gammage  v.  Alexander,  14  Tex. 
414. 

United  States. —  Clarkson  v.  Stevens,  106 
U.  S.  505,  1  S.  Ct.  200,  27  L.  ed.  139. 

Canada. —  Lewis  ly.  Barre,  14  Manitoba  32. 

By  agreement. — Acceptance  may  be  made 
necessary  by  the  terms  of  the  contract.  Sher- 
wood r.  Saginaw,  etc..  R.  Co.,  53  Mich.  317, 
19  N.  W.  14;  Matter  of  Non-Magnetic  Watch 
Co.  of  America,  89  Hun  (N.  Y.)  196,  34 
N.  Y.  Suppl.  1017. 

12.  Mclntyre  r.  Kline,  30  Miss.  361,  64 
Am.  Dec.  163;  Johnson  v.  Hiiibard.  29  Oreg. 
184,  44  Pac.  287,  54  Am.  St.  Rep.  787.  And 
see  Tufts  v.  Lawrence,  77  Tex.  526,  14  S.  W. 
165. 

13.  See  supra,  V,  C,  1. 

Goods  not  corresponding  to  order. —  If  the 

goods  do  not  correspond  to  the  order  the 
buyer  is  not  bound  to  accept  them  and  the 
title  will  not  pass  if  he  refuses  to  do  so  (Hal- 
lidie r.  Sutter  St.  R.  Co..  63  Cal.  575)  ;  and 
where  the  contract  contemplates  that  the 
buyer  is  to  take  and  test  the  article  to  as- 
certain if  it  will  answer  the  purpose  in- 
tended, this  acceptance  will  not  pass  title 
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the  property  will  pass,  although  the  buyer  refuses  to  accept.^'*  The  mtention  of 
the  parties  will,  however,  govern, and  if  such  intention  appears  the  property 
will  pass  on  completion  and  appropriation  without  delivery  or  acceptance,^®  or 
even  before  its  final  completion.^' 

(ill)  Crops  or  Animals  to  Be  Grown  or  Produced}^  Where  the 
subject-matter  of  the  sale  is  crops  or  trees  to  be  grown  or  produced  the  contract 
is  an  executory  one  under  which  no  present  title  passes  to  the  buyer;  but  the 
title  will  pass  as  soon  as  the  crop  appears  or  comes  into  existence,^^  or  at  least  as 
soon  as  it  is  matured, unless  under  the  contract  something  still  remains  to  be 
done  between  the  buyer  and  the  seller  in  relation  thereto,^^  or  the  crop  to  be  pro- 
duced must  conform  to  certain  specifications,"^  no  actual  change  of  possession 
being  necessary  to  make  the  sale  complete  even  as  against  third  persons.^*  So 
also  under  a  sale  of  unborn  animals  the  title  will  pass  as  soon  as  the  animal  is 
born.^^ 

4.  Delivery  of  Goods  —  a.  Necessity  of  Delivery  —  (i)  As  Between  the 
Parties.  In  accordance  with  the  rule  already  stated,^®  unless  otherwise  pro- 
vided by  statute,^'  or  unless  a  contrary  intention  appears,  on  a  sale  of  specific 


so  as  to  prevent  its  subsequent  rejection  and 
return  for  defects  not  apparent  or  known  to 
the  buyer  at  the  time  he  accepted  it  (Sias  v. 
Bates,  18  Vt.  579)  ;  but  where  the  contract 
provides  that  the  buyer  is  to  inspect  the 
article  at  the  place  of  manufacture  and  he 
does  so  inspect  it  and  accepts  it,  the  title 
will  pass  notwithstanding  the  existence  of 
latent  defects  which  are  discovered  only  after 
the  article  is  put  in  use  (Pullman  Palace- 
Car  Co.  V.  Metropolitan  St.  R.  Co.,  157  U.  S. 
94,  15  S.  Ct.  503,  39  L.  ed.  632). 

14.  Wood  V.  Michaud.  63  Minn.  478,  65 
N.  W.  963;  Shawhan  r.  Van  Nest.  25  Ohio 
St.  490,  18  Am.  Rep.  313;  Ballentine  v.  Rob- 
inson, 46  Pa.  St.  177;  Moore  v.  Perrot,  2 
Wash.  1,  25  Pac.  906.  And  see  Bement  v. 
Smith,  15  W^end.  (N.  Y.)  493. 

15.  Shaw  V.  Smith,  48  Conn.  306,  40  Am. 
Rep.  170;  Young  r.  Matthews,  L.  R.  2  C.  P. 
127,  36  L.  J.  C.  P.  61,  15  L.  T.  Rep.  N.  S. 
182;  Banbury,  etc.,  R.  Co.  v.  Daniel,  54  L.  J. 
Ch.  265,  33  Wkly.  Rep.  321. 

16.  Delaivare. —  Cowgill  v.  Ford,  2  Houst. 
164. 

Indiana. —  Martz  v.  Putnam,  117  Ind.  392. 
20  N.  E.  270. 

Massachusetts. —  Beaumont  v.  Crane,  14 
Mass.  400. 

Michigan. —  Brewer  v.  Michigan  Salt  As- 
soc., 47  Mich.  526,  11  N.  W.  370;  Whitcomb 
V.  Whitney,  24  Mich.  486.  And  see  Jenkin- 
son  V.  Monroe,  61  Mich.  454,  28  N.  W.  663. 

Neto  York. —  Atkinson  r.  Truesdell,  127 
N.  Y.  230,  27  N.  E.  844;  Higgins  v.  Murray, 
4  Hun  565  [affirmed  in  73  N,  Y.  252]; 
Wright  V.  O'Brien,  5  Daly  54. 

'North  Carolina. —  Williams  i*.  Chapman, 
118  N.  C.  943,  24  S.  E.  810. 

Pennsylvania. —  Gonser  v.  Smith,  115  Pa. 
St.  452,  8  Atl.  770. 

Rhode  Island. —  Spicers  v.  Harvey,  9  R.  I. 
582. 

Canada. —  Kelsey  i\  Rogers,  32  U.  C.  C.  P. 
624;  Burton  v.  Bellhouse,  20  U.  C.  Q.  B. 
60;  Burnett  f.  McBean,  16  U.  C.  Q.  B.  466. 

17.  See  .swpra,  VT,  A,  3,  e,  (i). 

18.  Validity  of  sale  see  supra,  II,  C,  2,  b. 
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19.  loLDa. —  Snyder  f.  Tibbals.  32  Iowa 
447. 

Minnesota. —  Welter  v.  Hill,  65  Minn.  273, 
68  N.  W.  26. 

New  Jersey. —  Parsons  v.  Woodward,  22 
N.  J.  L.  196. 

New  York. —  Andrew  v.  Newcomb,  32  N.  Y. 
417. 

Vermont.— "BAA^Y  v.  Kelley,  32  Vt.  268,  76 
Am.  Dec.  176. 

United  States.—  Briggs  v.  U.  S.,  143  U.  S. 
346.  12  S.  Ct.  391,  36  L.  ed.  180. 

General  rule  as  to  transfer  of  title  to  goods 
not  in  existence  see  supra.  VI,  A,  1,  b. 

20.  Van  Hoozer  v.  Corv,  34  Barb.  (N.  Y.) 
9;  Briggs  V.  U.  S.,  143  U.  S.  346,  12  S.  Ct. 
391,  36  L.  ed.  180. 

Dairy  products. —  Under  a  sale  of  the  dairy 
products  to  be  produced  from  cows  upon  a 
dairy  farm  the  title  passes  as  soon  as  such 
products  come  into  existence.  Van  Hoozer  v. 
Cory,  34  Barb.  (N.  Y.)  9. 

21.  Andrew  v.  Newcomb,  32  N.  Y.  417. 

22.  Snyder  v.  Tibbals,  32  Iowa  447 ;  Welter 
V.  Hill,  65  Minn.  273,  68  N  W.  26. 

Acts  necessary  to  put  goods  in  deliverable 
state  see  supra,  VI,  A,  2,  d,  (ii). 

Ascertainment  of  price  see  supra,  VI,  A, 
2,  d,  (III). 

23.  Rider  r.  Kelley,  32  Vt.  268,  76  Am. 
Dec.  176,  holding  that  in  such  case  the  buyer 
has  a  right  of  inspection  to  ascertain  if  the 
crop  meets  the  requirements  of  the  contract, 
and  that  notwithstanding  the  crop  is  grown 
and  tendered  by  the  seller  the  title  does  not 
pass  unless  it  is  accepted  by  the  buyer,  al- 
though in  case  of  a  wrongful  refusal  to  ac- 
cept it  he  would  be  liable  in  damages. 

24.  Bellows  v.  Wells,  36  Vt.  599. 

25.  Fonville  v.  Casey,  5  N.  C.  389,  4  Am. 
Dec.  559;  McCarty  v.  Blevins,  5  Yerg. 
(Tenn.)  195,  26  Am.  Dec.  262.  Compare 
Maize  v.  Bowman,  13  Ky.  L.  Rep.  233. 

26.  See  supra.  VI,  A,  2,  c. 

27.  Bailey  v.  Moore,  60  N.  C.  86,  holding, 
however,  that  even  under  a  statute  in  regard 
to  the  sale  of  slaves,  requiring  a  delivery  to 
pass  title,  the  delivery  need  not  be  made  at 
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goods  the  property  will  pass  as  between  the  parties  without  a!  delivery  of  the 
goods,-^  especially  where  there  has  been  payment  of  the  price. ^'-^  This  presump- 
tion must,  however,  yield  to  agreements  or  circumstances  from  which  a  contrary 
intention  can  be  inferred.^^  Thus  an  intention  that  the  property  shall  not  pass 
until  dehvery  is  shown  if  the  goods  are  to  be  transported  by  the  seller  to  a  par- 
ticular place  and  to  be  paid  for  on  delivery,^^  or  if  dehvery  is  necessary  by  the 
terms  of  the  contract, or  as  a  means  of  identifying  the  goods. But  the  question 


tlie  time  of  the  contract,  but  that  the  title 
will  vest  in  the  buyer  whenever  tlie  slave  is 
delivered,  or,  if  at  large,  is  captured  by  and 
taken  possession  of  by  the  buyer. 

28.  Alabama. —  Montgomery  Furniture  Co. 
V.  Hardaway,  104  Ala.  100,  16  So.  29;  Darnell 
f.  Griffin,  46  Ala.  520;  McCoy  v.  Moss,  5 
Port.  88. 

Arkansas. —  Cockrell  v.  Warner,  14  Ark. 
345;  Gostar  v.  Davies,  8  Ark.  213,  46  Am. 
Dec.  311;  Cocke  v.  Chapman,  7  Ark.  197,  44 
Am.  Dec.  536. 

California. —  Driscoll  v.  DriscoU,  143  Cal. 
528,  77  Pac.  471;  Kirk  v.  Roberts,  (1892) 
31  Pac.  620;  Visher  v.  Webster,  13  Cal.  58. 

Illinois. —  Webster  v.  Granger,  78  111.  230; 
Sidwell  i-.  Lobly,  27  111.  438. 

Indiana. —  Henline  v.  Hall,  4  Ind.  189; 
Ramsey  v.  Kochenour,  8  Blackf.  325. 

loica. —  Austin  r.  Easton,  25  Iowa  159. 

Kentucky. —  Newcomb  v.  Cabell.  10  Bush 
460;  Buffington  f.  Ulen,  7  Bush  231. 

Louisiana. —  Sholars  v.  Hardee,  28  La.  Ann. 
259;  Tavlor  r.  Twenty-Five  Bales  of  Cotton, 
26  La.  Ann.  247. 

Maine. —  Cummings  f.  Gilman,  90  Me.  524, 
38  Atl.  538 ;  Webber  v.  Davis,  44  Me.  147,  69 
Am.  Dec.  87;  Wing  v.  Clark,  24  Me.  366. 

Maryland. —  Hall  r.  Richardson,  16  Md. 
396,  77  Am.  Dec.  303. 

Massachusetts. —  Goddard  v.  Binney,  115 
Mass.  450,  15  Am.  Rep.  112. 

Michigan. — ^Kling  f.  Fries,  33  Mich.  275; 
Whitcomb  v.  Whitney,  24  Mich.  486. 

Mississippi. — ^Ingersoll  v.  Kendall,  13  Sm. 
&  M.  611. 

Missouri. —  Wheless  v.  Meyer,  etc..  Grocer 
Co.,  (App.  1909)  120  S.  W.  708;  Harding  v. 
Manard,  55  Mo.  App.  364. 

New  Hampshire. —  Felton  v.  Fuller,  29 
N.  H.  121;  Ricker  v.  Cross,  5  N.  H.  570,  22 
Am.  Dec.  480. 

NeW'  Jersey. —  J^'razier  v.  Fredericks,  24 
N.  J.  L.  162. 

Weiv  York.—  Burt  v.  Dutcher,  34  N.  Y. 
493;  Connor  v.  Williams,  2  Rob.  46;  Oly- 
phant  V.  Baker,  5  Den.  379. 

North  Carolina. —  Cox  v.  Gordon,  13  N.  C. 
522 

OMo.— Hooben  v.  Bidwell,  16  Ohio  509,  47 
Am.  Dec.  386. 

Pennsylvania. —  McCandlish  V.  Newman,  22 
Pa.  St.  460;  Leonard  v.  Winslow,  2  Grant 
139. 

Tennessee. —  Goodrum  v.  Smith,  3  Humphr. 
542. 

Texas. —  Downey  r.  Taylor,  (Civ.  App. 
1898)  48  S.  W.  541;  Pierce  r.  Moore,  I  Tex. 
App.  Civ.  Cas.  §  909. 

Vermont. —  Gleason  r.  Owen,  35  Vt.  590; 
Fletcher  f.  Howard,  2  Aik.  115. 


United  States.—  Briggs  v.  U.  S.,  143  U.  S. 
346,  12  S.  Ct.  391,  36  L.  ed.  180  [reversing 

25  Ct.  CI.  126];  Sutherland  v.  Brace,  73 
Fed.  624,  19  C.  C.  A.  589;  Audenried  v.  Ran- 
dall, 2  Fed.  Cas.  No.  644,  3  Cliff.  99 ;  Winsor 
f.  McLellan,  30  Fed.  Cas.  No.  17,887,  2  Story 
492;  Winterport  Granite,  etc.,  Co.  v.  The 
Jasper,  30  Fed.  Cas.  No.  17,898,  Holmes 
99. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  529. 

29.  Alabama. —  Darnell  v.  Griffin,  46  Ala. 
520. 

Arkansas. —  Costar  v.  Davies,  8  Ark.  213, 
46  Am.  Dec.  311. 

Massachusetts. —  Lord  v.  Edwards,  148 
Mass.  476,  20  N.  E.  161,  12  Am.  St.  Rep. 
581,  2  L.  R.  A.  519. 

Michigati. —  Davis  v.  Ransom,  4  Mich.  238. 

Mississippi. —  Beauchamp  v.  Comfort,  42 
Miss.  94;  Cassell  v.  Backrack,  42  Miss.  56, 
97  Am.  Dec.  436,  2  Am.  Rep.  590 

Texas. —  Pierce  v.  Moore,  1  Tex.  App.  Civ. 
Cas.  §  9<i9. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  529. 

30.  Alabama. —  W^eedon  v.  Clark,  94  Ala. 
505,  10  So.  307. 

(7eor(/ia.— Pate  V.  Wyly,  118  Ga.  262,  45 
S.  E.  217;  Russell  v.  Abbott,  91  Ga.  178,  16 
S.  E.  1005;  Cheney  v.  Dalton,  46  Ga.  401. 

Louisiana. —  Lozes  v.  Segura  Sugar  Co..  52 
La.  Ann.  1844,  28  So.  249;  Bancker  v.  Brady, 

26  La.  Ann.  749;  Gleason  r.  Sykes,  18  La. 
Ann.  627 ;  Boone  v.  Pelichet,  13  La.  Ann.  203, 
under  code. 

Maryland. —  Franklin  v.  Long,  7  Gill  &  J. 
407. 

Missouri. — ^Lovelace  v.  Stewart,  23  Mo. 
384. 

New  York. —  Caulkins  v.  Hellman,  47  N.  Y. 
449,  7  Am.  Rep.  461. 

Pennsylvania. —  Miller  r.  Seaman,  176  Pa. 
St.  291,  35  Atl.  134. 

Tennessee. —  Cole  v.  Rankin,  (Ch.  App. 
1896)  42  S.  W.  72. 

Tea^rts.— Edwards  r.  Irvin.  (Civ.  App.  1898) 
45  S.  W.  1026. 

Wisconsin. —  Smith  r.  Wisconsin  Inv.  Co.. 
114  Wis.  151,  89  N.  W.  820;  Thomas  v.  Tol- 
ford,  70  Wis.  155,  35  N.  W.  293. 

United  States. —  In  re  Schujahn.  120  Fed. 
938,  57  C.  C.  A.  228. 

31.  See  infra,  VI,  A,  4,  c,  (vin).  (b). 

32.  Baird  r.  Pratt,  6  Indian  Terr.  38.  89 
S.  W.  648;  Palmer  r.  Roath,  86  Mich.  602.  49 
N.  W.  590;  McCandlish  r.  Newman,  1  Phila. 
(Pa.)  268. 

Condition  waived, — A  condition  requiring 
deliverv  to  pass  the  propertv  niav  be  waived. 
Scott  r.  King,  12  Ind.  203;  Clark  r.  N<u  wood, 
19  La.  Ann.  116. 

33.  Staflbrd  i\  Anders.  S  Fhi.  34. 
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as  to  the  intention  of  the  parties  in  regard  to  the  transfer  of  title  is  usually  one 
for  the  determination  of  the  jury.^* 

(ii)  As  TO  Third  Persons  —  (a)  In  General.  While  it  is  well  settled  that 
as  between  the  parties  a  delivery  is  not  essential  to  a  transfer  of  title,^^  the  general 
mle  is  that  as  against  creditors  of  or  subsequent  purchasers  from  the  seller,  there 
must  be  a  dehvery  of  the  goods,^^  and  it  does  not  affect  this  rule  that  the  price 
has  been  paid,^^  or  notes  given  therefor.^^  But  delivery  is  not  essential  to  pass 
the  property  in  the  goods  as  against  trespassers  or  wrong-doers.^-^ 

(b)  Change  of  Possession.  It  is  ordinarily  held  that  the  delivery  required  by 
the  rule  above  stated  in  order  to  pass  title  as  against  creditors  of  or  subsequent 
purchasers  from  the  seller  must  be  a  delivery  in  its  natural  sense,  that  is,  a  change 
of  possession,^^  and  that  there  must  be  an  actual,  visible,  and  continuous  change 
of  possession,*^  such  as  to  apprise  those  accustomed  to  deal  with  the  seller  that 


34.  Dyer  v.  Libby,  61  Me.  45;  Tooliey  v. 
Plummer,  69  Mich.  345,  37  N.  W.  297. 

35.  Ste  supra,  VI,  A,  4,  a,  (i). 

36.  Arkansas, —  Hight  r.  Haines,  56  Ark. 
98,  19  S.  W.  235. 

California. —  Crocker  v.  Cunningham,  122 
Cal.  547,  55  Pac.  404;  Kelly  i\  Murphy,  70 
Cal.  560,  12  Pac.  467;  James  r  Fulkerth, 
(1885)  7  Pac.  768;  Bell  r.  McClellan,  67 
Gal.  283,  7  Pac.  699. 

Colorado. —  Allen  v.  Steiger,  17  Colo.  552, 
31  Pac.  226;  Johnson  v.  Bailey,  17  Colo.  59, 
28  Pac.  81. 

Illinois. —  McCann  v.  Meyer,  4  111.  App. 
376. 

Indiana. —  Kirkpatrick  v.  Snyder,  33  Ind. 
169. 

Kansas. —  Birks  v.  French,  21  Kan,  238. 

Louisiana. —  Fouche  v.  Stewart,  32  La. 
Ann.  215;  Shultz  v.  Morgan,  27  La.  Ann. 
616;  Meagher  v.  Reading,  23  La.  Ann.  436; 
Cullom  V.  Guillot,  18  La.  Ann.  608;  Von 
Phul  V.  Powell,  17  La.  Ann.  165;  Hill  r. 
Hanney,  15  La.  Ann.  654;  Lambeth  v.  Wells, 

12  Rob.  51;  Cook  v.  West,  3  Rob.  331;  Cop- 
ley V.  Dowell,  1  Rob.  26;  Adams  r.  Day,  14 
La.  503;  Wilson  v.  Smith,  12  La.  375;  Gar- 
ritson  v.  His  Creditors,  7  La.  551;  Verdier  v. 
Leprete,  4  La.  41 ;  Gasquet  V:  Johnston,  2  La. 
514;  Olivier  v.  Townes,  2  Mart.  N.  S.  93; 
McNeill  V.  Glass,  1  Mart.  N.  S.  261;  Pea- 
body  V.  Carrol,  9  Mart.  295,  13  Am.  Dec. 
305;  Fisk  v.  Chandler,  7  Mart.  24;  Ramsey 
V.  Stevenson,  5  Mart.  23,  12  Am  Dec.  468; 
Norris  v.  Mumford,  4  Mart.  20;  Durnford  v. 
Brooks,  3  Mart.  222. 

Maine. —  Cummings  v.  Gilman,  90  Me.  524, 
38  Atl.  538;  McNaughton  v.  Leonard,  (1888) 

13  Atl.  584;  Fairfield  Bridge  Co.  v.  Nye,  60 
Me.  372;  Vining  v.  Gilbreth,  39  Me.  496; 
Richardson  v.  Kimball,  28  Me.  463. 

Massachusetts. —  Veazie  v.  Somerby,  5 
Allen  280;  Lanfear  v.  Sumner,  17  Mass.  110, 
9  Am.  Dec.  119. 

Missouri. —  State  v.  Frank,  22  Mo.  App. 
46. 

New  Hampshire. —  Crawford  V:  Forristall, 
58  N.  H.  114;  Smart  r.  Batchelder,  57  N.  H. 
140. 

New  Jersey. — Woodruff  v.  Clark,  42  N.  J.  L. 
198. 

NeiD  York. —  Brady  v.  Cassidv.  104  N.  Y. 
147,  10  N.  E.  131;  Thompson     'BI  an  chard,  4 
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N.  Y.  303 ;  Seymour  v.  Montgomery,  4  Abb. 
Dec.  207,  1  Keyes  463. 

Pennsylvania. —  Miller  v.  Browarsky,  130 
Pa.  St.  372,  18  Atl.  643;  Davis  v.  Bigler,  62 
Pa.  St.  242,  1  Am.  Rep.  393;  Mitchell  v. 
Com.,  37  Pa.  St.  187 ;  Norcross  v.  Insurance 
Companies,  17  Pa.  St.  429,  55  Am.  Dec.  571; 
Farrell  r.  Nathans,  1  Phi  la.  557  But  see 
Finch  Mfg.  Co.  v.  Stirling,  3  Lack.  Leg.  N. 
273. 

Vermont. —  Moore  v.  Kellev,  5  Vt.  34,  26 
Am.  Dec.  283;  Fletcher  v.  Howard,  2  Aik. 
115,  16  Am.  Dec.  686. 

Wisconsin. —  Smith  v.  Wisconsin  Inv.  Co., 
114  Wis.  151,  89  N.  W.  829. 

37.  Jennings  v.  Flanagan,  5  Dana  (Ky.) 
217,  30  Am.  Dec.  ()83;  Ludwig  r.  Fuller,  17 
Me.  162,  35  Am.  Dec.  245;  Mitchell  v.  Com., 
37  Pa.  St.  187.  But  see  Hauser  v.  Beatty,  93 
Mich.  499,  53  N.  W.  628. 

38.  Lee  v.  Bullard,  3  La.  Ann.  462. 

39.  Williams  v.  Franklin,  7  Mart.  N.  S. 
(La.)  670;  Cartland  r.  Morrison,  32  Me. 
190;  Parsons  v.  Dickinson,  11  Pick.  (Mass.) 
352. 

Sale  of  goods  at  sea. — Where  goods  are 
sold  while  at  sea,  the  buyer  has  constructive 
possession,  and  the  fact  that  before  they  are 
unladen  an  inspector  is  put  on  board,  his 
custody  thereof  to  secure  the  lien  of  the 
United  States  for  duties  is  not  a  divestment 
of  the  title  and  possession  of  the  buyer  as 
against  a  wrong-doer.  Howland  v.  Harries, 
12  Fed.  Cas.  No.  6,794,  4  Mason  497. 

40.  See  supra,  VI,  A,  4,  a,  (li),  (a). 

41.  Hallgarten  v.  Oldham,  135  Mass.  1,  46 
Am.  Rep.  433. 

43.  Arkansas. —  Harkey  v.  Evans,  (1886) 
1  S.  W.  707. 

California, —  Crocker  v.  Cunningham,  122 
Cal.  547,  55  Pac.  404;  Kelly  v.  Murphy,  70 
Cal.  560,  12  Pac.  467;  James  v.  Ftilkerth, 
(1885)  7  Pac.  768;  Bell  v.  McClellan,  67  Cal 
283,  7  Pac.  699;  Samuels  v.  Gorham,  5  Cal. 
226. 

Colorado. —  Allen  v.  Steiger,  17  Colo.  552, 
31  Pac.  226. 

Connecticut. — SejTnour  v.  O'Keefe,  44  Conn. 
12S:  Calkins  r.  Lockwood,  17  Conn.  154,  42 
Am.  Dec.  729. 

lotca. —  Mcintosh  r.  Wilson,  81  Iowa  339. 
46  N.  W.  1003;  Nuckolls  v.  Pence.  52  Iowa 
581,  3  N,  W.  631;  Hickok  v.  Buell,  51  Iowa 
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the  ownersMp  of  the  goods  is  changed/^  or  m  other  words  such  a  manifest,  con- 
tinued, and  open  change  of  possession  as  to  indicate  to  the  world  a  change  of  title ; 
and  so  it  is  not  sufficient  that  there  has  been  an  actual  dehvery  and  actual  change 
of  possession  if  the  goods  are  returned  to  the  apparent  possession  of  the  seller 
so  as  to  indicate  that  there  had  been  no  actual  change  of  title. In  the  applica- 
tion of  this  rule,  however,  certain  qualifications  must  be  recognized,  depending 
upon  the  character  and  situation  of  the  property,^^'  and  as  against  creditors  a 
change  of  possession  is  not  necessary  in  the  case  of  property  which  at  the  time 
of  the  sale  is  not  subject  to  execution  or  attachment.'^''  So  also  actual  notice 
of  the  sale  may  take  the  place  of  a  change  of  possession,*^  either  as  against  a  cred- 
itor of  or  a  subsequent  purchaser  from  the  seller.^'-* 

b.  Effect  of  Delivery.  A  delivery  to  the  buyer  will,  in  the  absence  of  anything 
to  indicate  a  contrary  intent,  transfer  the  property  in  the  goods  as  against  the 
seller,  his  creditors,  or  subsequent  purchasers,^°  although  the  price  has  not  been 


655,  2  N.  W.  512;  Smith  v.  Champiiey,  50 
Iowa  174. 

Kentucky. —  Townseiid  v.  Frazee,  54  S.  W. 
722,  21  Ky.  L.  Rep.  1183. 

Louisiana. — Merritt  Burgess,  7  Rob.  434; 
Bell  V.  Dowly,  5  Rob.  18;  Monday  i\  Wilson, 
4  La.  338;'  Madry  v.  Young,  3  La.  160; 
Smoot  r.  Baldwin,  3  Mart.  N.    S.  84. 

Missouri. —  State  v.  Hall,  45  Mo.  App.  298. 

'NeiD  Hampshire. —  McDonough  v.  Prescott, 
62  N.  H.  GOO. 

Pennsylvania. —  Barr  i'.  Reitz,  53  Pa.  St. 
256;  Eckfeldt  v.  Frick,  4  Pliila.  116;  Barr  v. 
Reitz,  14  Pittsb.  Leg.  J.  423. 

Vermont. —  Judd  v.  Langdon,  5  Vt.  231; 
Moore  v.  Kellej',  5  Vt.  34,  26  Am.  Dec.  283; 
Boardman  v.  Keeler,  1  Aik.  158,  15  Am.  Dec. 
670. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  632. 

A  contrary  rule  has  been  laid  down  in 
some  cases,  it  being  held  that  the  fact  that 
there  has  been  no  change  of  possession  merely 
raises  a  presumption  of  fraud,  which  is  not 
conclusive  but  open  to  explanation.  Meade 
V.  Smith,  10  Conn.  346;  Shaddon  v.  Knott,  2 
Swan  (Tenn.)  358,  58  Am.  Dec.  63. 

In  Michigan  the  statute  makes  a  sale 
M^hich  is  not  accompanied  by  an  actual  de- 
livery and  continued  change  of  possession 
priina  facie  fraudulent  as  to  creditors  of  and 
subsequent  purchasers  from  the  seller,  so  that 
the  burden  is  upon  the  buyer  to  show  the 
good  faith  of  the  transaction  (Molitor 
Robinson,  40  Mich.  200)  ;  but  if  it  is  shown 
to  have  been  in  good  faith  the  sale  is  not  in- 
valid as  against  creditors  or  subsequent  pur- 
chasers because  it  was  not  accompanied  by  an 
actual  delivery  (Hauser  v.  Beaty,  93  Mich. 
49P.  53  N.  W.  628). 

Repurchase  by  seller, —  The  seller  by  buy- 
ing back  a  chattel  and  taking  it  in  payment 
of  the  balance  of  the  price  does  not,  if  there 
18  no  change  of  possession,  acquire  title 
thereto  as  against  attaching  creditors.  Nich- 
olson V.  Merstetter,  68  Mo.  App.  441. 

43.  Herr  v.  Denver  Milling,  etc.,  Co.,  13 
Colo.  406,  22  Pac.  770,  6  L.  R.  A.  641 ;  Stan- 
ley V.  Robbins,  36  Vt.  422. 

Change  of  possession. —  In  res])ect  to  the 
appearance  of  a  change  in  the  possession  of 
personal  property  required  in  order  to  protect 
it  froTn  attachment  by  the  creditors  of  the 
[20] 


vendor,  it  is  held  that  on  the  one  hand  the 
purchaser  must  see  to  it  that  he  so  acts  with 
regard  to  the  property  so  to  indicate  by  the 
appearances  to  an  observer  a  change  in  the 
possession,  and  on  the  other  hand  that  cred- 
itors of  the  vendor  are  bound  to  see  what 
others  can  see,  and  judge  and  act  upon  it 
with  that  prudence  that  is  required  of  men 
in  business  affairs.  Stanley  v.  Robbins.  36 
Vt.  422. 

44.  Seymour  v.  O'Keefe,  44  Conn.  128; 
State  V.  Hall,  45  Mo.  App.  298.  See  also 
Smith  V.  Champney,  50  Iowa  174. 

45.  Norton  v.  Doolittle,  32  Conn.  405; 
Crouch  V  Carrier,  16  Conn.  505,  41  Am.  Dec. 
156.    See  also  Barr  v.  Reitz,  53  Pa.  St.  256. 

46.  See  infra,  VI,  A,  4,  c,  (i). 

47.  Bellows  v.  Wells,  36  Vt.  599,  holding 
that  a  sale  of  groAving  crops  which  require 
annual  planting  and  cultivation  is  not  within 
the  application  of  the  rule  requiring  a  change 
of  possession  as  against  creditors,  since  the 
rule  proceeds  upon  the  ground  that  per- 
mitting the  former  owner  to  remain  in  the 
apparent  ownership  of  the  property  gives  him 
a  false  credit  by  which  creditors  might  be  in- 
jured, but  that  the  reason  of  the  rule  cannot 
apply  to  property  which  at  the  time  of  the 
sale  was  not  subject  to  attachment. 

48.  Clinton  Nat.  Bank  v.  Studemann,  74 
Iowa  104.  37  N.  W.  112;  Ludwig  r.  Fuller,  17 
Me.  162,  35  Am.  Dec.  245;  Haskell  v.  Greely, 
3  Me.  425;  Dieckman  v  Young,  87  Mo.  App. 
530;  Sanborn  v.  Kittredge,  20  Vt.  632,  50 
Am.  Dec.  58. 

49.  Ludwig  V.  Fuller,  17  Me.  162.  35  Am. 
Dec.  245.  But  see  Hart  r.  Farmers',  etc.. 
Bank,  33  Vt.  252,  holding  that  while  notice 
is  available  against  a  subsequent  purchaser  it 
is  not  effective  against  an  attaching  creditor. 

50.  Alahama. —  Rattary  r.  Cook.  50  Ala. 
352. 

California. —  Gardiner  r.  McDonogh,  147 
Cal.  313,  81  Pac.  064:  Hewlet  r.  Flint,  7  Cal. 
264. 

Colorado. —  Finditnr  Hartman.  14  Colo. 
596,  23  Pac.  1004  ^  Colorado  Tradiujr.  etc., 
Co.  r.  Oliver.  20  Colo.  App.  257,  78  Pac.  308. 

Connecticut. —  Patten  r.  Smith.  5  Conn. 
196. 

Illinois.— Ci\]]i\g]m\\  r.  Myers.  89  111.  566: 
Pease  r.  Dawson,  97  111.  App.  620  [affirmed 
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paid,^^  and  something  still  remains  to  be  done,^^  provided  there  is  an  acceptance 
actual  or  implied/^  unless  the  buyer  is  bound  to  accept,  in  which  case  the  title 


in  197  111.  340,  64  N.  E.  366] ;  Washburne  V. 
Burke,  84  111.  App.  587. 

Kentucky. —  Shadoan  v.  Kenney,  56  S.  W. 
506,  21  -Ky.  L.  Rep.  1819. 

Louisiana. —  Stevens  v.  Wellington,  1  La. 
Ann.  72;  Weld  v.  Donlin,  13  La.  460. 

Maine. —  Hotchkiss  v.  Hunt,  49  Me.  213: 
Veazie  v.  Holmes,  40  Me.  69. 

Massachusetts. —  Taber  v.  Lawrence,  134 
Mass.  94;  Gardner  v.  Lane,  9  Allen  492,  85 
Ain.  Dec.  779. 

Minnesota. —  Fredette  v.  Thomas,  57  Minn. 
190,  58  N.  W.  984;  Yallop-De  Groot  Co.  v. 
Minneapolis,  etc.,  R.  Co.,  33  Minn.  482,  24 
N.  W.  185. 

Missouri. —  Gatzweiler  v.  Morgner,  5 1  Mo. 
47. 

Nevada.—  Clute  v.  Steele,  6  Nev.  335. 

Neio  Hampshire. —  Mandigo  v.  Healey,  69 
N.  H.  94,  45  Atl.  318. 

Neu:  York. —  Obio,  etc.,  R.  Co.  v.  Kasson, 
37  N.  Y.  218;  Suydam  v.  Hotchkiss,  Lalor 
96. 

Oreqon. —  Wadhams  v.  Balfour,  32  Oreg. 
313,  51  Pac.  642. 

Rhode  Island. —  Hathaway  v.  O'Gorman  Co., 
26  R.  I.  476,  59  Atl.  397. 

Tennessee. —  Potter  v.  Coward,  Meigs  22. 

Vermont. —  Hunt  v.  Thurman,  15  Vt.  336, 
40  Am.  Dec.  683. 

Washington. —  Knox  v.  Fuller,  23  Wash. 
34,  62  Pac.  131. 

Wisconsin. —  Murphy  v.  Sagola  Lumber  Co., 
125  Wis.  363,  103  N.  W.  1113;  Lum  v.  Hoag, 
31  Wis.  687. 

United  States. —  Wyoming  Nat.  Bank  V. 
Dayton.  102  U.  S.  59,  26  L.  ed.  77;  Carnahan 
V.  Bailev,  28  Fed.  519;  Buffum  v.  Merry,  4 
Fed.  Cas.  No.  2,112,  3  Mason  478;  Harper  v. 
Dougherty,  11  Fed.  Cas.  No.  6,087,  2  Cranch. 
C.  C.  284. 

Canada. —  Mason  v.  Hatton,  41  U.  C.  Q.  B. 
610. 

A  sale  of  personal  property  while  under 
attachment,  where  delivery  can  be  made,  will 
vest  the  title  in  the  buyer  subject  to  the 
attachment  and  prior  to  any  subsequent  at- 
tachment. Fettyplace  v.  Dutch,  13  Pick. 
(Mass.)  388,  23  "^Am.  Dec.  688. 

Defective  contract.— WHiere  a  contract  has 
been  carried  out  and  title  to  the  property 
vested  by  delivery,  an  attaching  creditor  can- 
not assail  the  contract  because  it  was  exe- 
cuted in  the  name  of  only  one  of  the  original 
owners.  Finding  v.  Hartman,  14  Colo.  596, 
23  Pac.  1004. 

51.  Nicol  V.  Crittenden.  55  Ga.  497;  Green 
V.  Rowland,  16  Gray  (Mass.)  58;  Sandler  r. 
Bresnaham,  53  Mich.  567,  19  N.  W.  188;  Mc- 
Donald V.  Clearwater  Shortline  R.  Co.,  164 
Fed.  1007. 

Payment  of  price  generally  see  infra,  VI, 
A,  5. 

52.  Alalama. —  Francis-Chenoweth  Hard- 
ware Co.  V.  Gray,  104  Ala.  236,  15  So.  911, 
53  Am.  St.  Rep.^  37;  Shealy  v.  Edwards,  73 
Ala.  175,  49  Am.  Rep.  43. 
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Arkansas. —  Anderson-Tully  Co.  v.  Rozelle, 
68  Ark.  307,  57  S.  W.  1102. 

Illinois. —  Straus  v.  Minzesheimer,  78  111. 
492. 

Indiana. —  Hollinsworth  v.  Bates,  3  Blackf. 
340. 

Louisiana. —  Shuff  v.  Morgan,  9  Mart.  592. 
Massachusetts. —  Ropes  v.  Lane,  11  Allen 
591. 

Michigan. —  Van  Wert  v.  Olney,  etc..  Grocer 
Co.,  100  Mich.  328,  59  N.  W.  139. 

Texas. —  Baker  v.  Guinn,  4  Tex.  Civ.  App. 
539,  23  S.  W.  604. 

Delivery  before  weighing,  measuring,  or 
testing  to  ascertain  price  see  suvra,  VI,  A, 
2,  d,  (III),  (A),  (2). 

53.  Alabama. —  Southern  R.  Co  v.  Sprag- 
ins,  131  Ala.  319,30  So.  824;  Ezell  English, 
6  Port.  311. 

Colorado. —  Colorado  Trading,  etc.,  Co.  v. 
Oliver,  20  Colo.  App.  257,  78  Pac.  308. 

Illinois. —  Home  Ins.  Co.  v.  Heck,  65  111. 
Ill;  Gilbert  v.  Forest  City  Furniture  Co.,  72 
111.  App.  186;  Sweet  v.  Scherber,  42  111.  App. 
237. 

Indiana. —  Bishplinghoff  v.  Bauer,  52  Ind. 
519. 

Iowa. —  Smyth  v.  Ward,  46  Iowa  339;  Cox 
V.  Burns,  1  Iowa  64 

Maryland. —  Young  v.  Mertens,  27  Md.  114. 

Massachusetts. —  Plunger  El.  Co.  v.  Day, 
184  Mass.  130,  68  N.  E.  16;  Gardner  v.  Lane, 
9  Allen  492,  85  Am.  Dec.  779. 

Michigan. — Whitney  v.  Hall,  82  Mich.  580, 
47  N.  W.  27;  Shipman  v.  Graves,  41  Mich. 
675,  3  N.  W.  177. 

Minnesota. —  Carter  v.  Cream  of  Wheat  Co., 
73  Minn.  315,  76  N.  W.  55. 

Mississippi. —  Cole  v.  Brvant,  73  Miss.  297, 
18  So.  655. 

Missouri. —  Lovelace  v.  Stewart,  23  Mo. 
384;  W.  Irving  Schermerhorn  Bros.  Co.  v. 
Herold,  81  Mo.  App.  461. 

Nebraska. —  Hershiser  v.  Delone,  24  Nebr. 
380,  38  N.  W.  863. 

Neio  Hampshire. —  Weld  v.  Hadley,  1  N.  H. 
295. 

New  York. —  Stephens  v.  Santee,  49  N.  Y. 
3-'=^  [reversing  51  Barb.  532];  Cau  .cins  v.  Hell- 
man,  47  N.  Y.  449,  7  Am.  Rep.  461;  Fey  v. 
Smith,  3  Daly  386;  Hampshire  Paper  Co.  V, 
Hunt,  9  N.  Y.  St.  31. 

North  Dakota. —  Nichols,  etc.,  Co.  v.  Paul- 
son, 6  N.  D.  400,  71  N.  W.  136. 

Pennsylvania. —  Fogel  v.  Brubaker,  122  Pa. 
St.  7,  15  Atl.  692. 

Rhode  Island. — Hathaway  v.  O'Gorman  Co., 
26  R.  L  476,  59  Atl.  397. 

T exas. —  Prendergast  v.  Williamson,  6  Tex. 
Civ.  App.  725,  26  S.  W.  421. 

Vermont. —  Redington  v  Roberts,  25  Vt. 
686. 

Wisconsin. —  Smith  v.  Wisconsin  Inv.  Co., 
114  W'^is.  151,  89  N.  W.  829;  McClure  v.  Jef- 
ferson, 85  Wis.  208,  54  N.  W.  777. 

United  mates. — The  Frances,  9  Cranch  183, 
3  L.  ed.  698. 
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will  pass  upon  delivery,  although  he  refuses  to  do  so.^^  So  ordiilarily  a  delivery 
and  acceptance  will,  in  the  absence  of  fraud,  divest  the  seller  of  his  title  to  the 
goods;  but  the  property  will  not  pass  if  the  delivery  was  procured  by  fraud, or 
mistake,^"^  or  is  incomplete,^^  or  conditional,^'^  or  is  such  as  the  buyer  is  not  bound 


England. —  Morgan  v.  Gath,  3  H.  &  C.  748, 
11  Jiir.  N.  S.  654,  34  L.  J.  Excli.  165,  11 
L.  T.  Rep.  N.  S.  96,  13  Wkly.  Rep.  756. 

Canada. —  Barrett  v.  Rapelje,  4  U.  C.  Q.  B. 
0.  S.  175;  Gooderham  v.  Dash.  9  U.  C.  C.  P. 
413;  Mason  v.  Hatton,  41  U.  C.  Q.  B. 
610. 

Delivery  to  third  person. — "SYliere  goods 
were  delivered  to  a  third  person  instead  of  to 
the  buyer,  and  the  buj^er  accepted  the  de- 
livery to  such  third  person  as  sufficient  by 
unconditionally  demanding  the  flour  of  him,, 
and  by  offering  to  pay  the  charges  due 
thereon,  the  title  vested  in  the  buyer.  Han- 
auer  v.  Bartels,  2  Colo.  514.  So  also  on  a 
sale  of  a  life  insurance  policy  a  delivery  of 
the  bill  of  sale  and  the  policy  to  a  third  per- 
son to  hold  and  deliver  the  same  to  the  buyer 
upon  the  death  of  the  seller  is  sufficient  to 
pass  title  thereto.  Williams  v.  Guile,  46 
Hun  (N.  Y.)  645  [affirmed  in  117  N.  Y.  343. 
22  N.  E.  1071,  6  L.  R.  A.  366]. 

Waiver  of  delivery.— A  stipulation  in  a 
written  contract  of  sale  of  a  lot  of  cotton 
that  "  delivery  is  accepted  "  will  relieve  the 
seller  from  any  further  delivery  and  place 
the  property  at  the  risk  of  the  buyer.  Du- 
pleix  V.  Gallien,  21  La.  Ann.  534. 

Goods  in  transit. —  If,  while  goods  are  in 
transitu,  the  consignee  disagrees  to  the  con- 
signment, and  refuses  to  accept  the  goods, 
any  person  may  at  the  request  of  the  con- 
signee receive  and  take  care  of  them  until 
the  consignor  can  have  notice  of  the  disagree- 
ment; and  an  intermediate  attachment  of 
such  goods  for  the  consignee's  debt  would  not 
be  valid  as  against  the  consignor's  rights. 
Lane  v.  Jackson,  5  Mass.  157. 

54.  Montgomery  v.  Thompson,  152  Cal.  319, 
92  Pac.  866;  Wood  v.  Michaud,  63  Minn.  478, 
65  N.  W.  963;  Ballantine  v.  Robinson,  46  Pa. 
St.  177;  Dowagiac  Mfg.  Co.  v.  Higinbotham, 
15  S.  D.  547,  91  N.  W.  330. 

If  the  seller  has  fully  complied  with  his 
part  of  the  contract  by  delivering  or  tender- 
ing at  the  proper  time  goods  which  comply 
with  the  terms  of  the  contract,  and  does  so 
with  the  intention  of  transferring  the  title 
thereto,  the  title  will  pass  to  the  buyer,  al- 
though he  refuses  to  accept.  Dowagiac  Mfg. 
Co.  V.  Higinbotham,  15  S.  D.  547,  91  N.  W. 
330. 

55.  Colorado. —  Persse  v.  Atlantic-Pacific 
R.  Tuimel  Co.,  5  Colo.  App.  117,  37  Pac.  951. 

Hllnois. —  Richelieu  Wine  Co.  v.  Ragland, 
43  Til.  App.  257. 

Indiana. — Rechtin  v.  McGary,  117  Ind.  132, 
19  N.  E.  731. 

Louisiana. —  Dennistown  v.  Malard,  2  La. 
Ann.  14. 

Michigan. —  Sullivan  v.  Sullivan,  76  Mich. 
101,  42  N.  W.  1090. 

Mississippi. —  Hazelhurst  Lumber  Co.  v. 
J.  A.  Fay,  etc.,  Co.,  (1895)  18  So.  485. 


Nebraska. —  Gray  v.  Peterson,  64  Nebr. 
671,  90  N.  W.  559. 

New  York. —  Alvord  v.  Latham,  31  Barb. 
294;  Durbrow  v.  McDonald,  5  Bosw.  130; 
Caldwell  v.  Bartlett,  3  Duer  341. 

OJiio. —  Johnson  v.  Hays,  5  Ohio  St.  101. 

Pennsylvania. —  Freedman  v.  Morrow  Shoe 
Mfg.  Co.,  122  Pa.  St.  25,  15  Atl.  690;  Wylie's 
Appeal,  90  Pa.  St.  210. 

Tennessee. —  Woods  v.  Burroughs,  2  Head 
202. 

Vermont. —  Redington  v.  Roberts,  25  Vt. 
686. 

United  folates. —  Van  Winckle  v.  Crowell, 
146  U.  S.  42,  13  S.  Ct.  18,  36  L.  ed.  880. 

Where  the  goods  are  delivered  at  the  place 
designated  by  the  buyer  or  his  agent  and  are 
accepted  and  paid  for  in  pursuance  of  the 
contract,  the  title  passes  and  the  goods  are 
not  subject  to  attachment  by  creditors  of  the 
seller.  Pusey  v.  Potomac  Bridge  Co.,  8  Md. 
470. 

56.  Galbraith  v.  Davis,  4  La,  Ann.  95 ; 
Parmele  v.  McLaughlin,  9  La.  436;  Gasquet 
V.  Johnston,  2  La.  514;  Prall  v.  Peet's 
Curator,  3  La.  274;  Mechanics',  etc..  Bank  v. 
Farmers',  etc.,  Nat.  Bank,  60  N.  Y.  40; 
Brower  i\  Peabody,  13  N.  Y.  121  [affirming 
18  Barb.  599,  2  Abb.  Pr.  211,  10  How.  Pr. 
125] ;  Blossom  v.  Champion,  37  Barb.  (N.  Y.) 
554  [reversing  28  Barb.  217]  ;  Logan  v. 
Smith.  14  Phila.  (Pa.)  114;  Towsley  v.  Dana, 
1  Aik.  (Vt.)  344. 

Fraud  in  procuring  sale  as  affecting  trans- 
fer of  title  see  supra,  VI,  A,  2,  b. 

Right  to  maintain  trespass. — After  a  de- 
livery of  goods  sold,  the  seller  cannot,  on 
account  of  fraud  in  the  contract,  forbid  the 
goods  to  be  taken  away,  and  bring  an  action 
of  trespass  against  the  person  taking  them 
away.  McCsiTtv  v.  Vickery,  12  Johns.  (N.  Y.) 
348. 

57.  Lelar  v.  Brown,  15  Pa.  St.  215. 

58.  Vincent  v.  Conklin,  1  E.  D.  Smith 
(N.  Y.)  203. 

59.  Louisiana. —  Parmele  v.  McLatighlin,  9 
La.  436. 

Massachusetts. —  Focg  r.  Millis,  138  Mass. 
443 ;  Reed  v.  Upton,  10*^  Pick.  522,  20  Am.  Dec. 
545. 

New  For/v.— Cornell  r.  Clark,  104  N.  Y. 
451,  10  K  E.  888;  Fleeman  v.  McKean,  25 
Barb.  474;  Bassett  r.  Spofford,  2  Dalv  432; 
Klee  V.  Gr?nt,  4  Misc.  88,  23  N.  Y.'Suppl. 
855  [reversinq  2  Misc.  412,  21  N.  Y.  Suppl. 
1010]. 

North  Carolina. —  Devane  r.  Fennell.  24 
N.  C.  36. 

North  Dakota. —  Nichols,  etc..  Co.  v.  Paul- 
son. 0  N.  D.  400,  71  N.  W.  136. 

Wisrorisin. —  Bavlev  V.  Anderson,  71  Wis. 
417.  36  N.  W.  863. 

Ca»ada.—  fim\th  r.  Hobson.  16  U.  C.  Q.  B. 
368. 
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to  accept, as  where  the  goods  do  not  conform  to  the  requirements  of  the  eon- 
tract/^  or  are  not  dehvered  at  the  time  stipulated/^  unless  the  buyer  does  in  fact 
accept  them.^^  So  also  while  a  delivery  is  perhaps  the  most  significant  fact  as 
indicating  an  intention  to  transfer  the  title,  it  is  not  conclusive/^  and  notwith- 
standing there  has  been  a  delivery  the  property  will  not  pass  if  it  appears  that 
such  was  the  intention  of  the  parties/^  as  when  payment  is  made  a  condition 
precedent  to  the  passing  of  the  property. 

e.  Mode  and  Sufficiency  of  Delivery  and  Change  of  Possession  —  (i)  In  Gen- 
eral. In  cases  where  a  delivery  is  necessary  to  pass  title  as  between  the  parties/' 
such  delivery  must  be  made  in  accordance  with  the  terms  of  the  contract;  ®^  but 
except  as  affected  by  the  provisions  of  the  contract,  whether  particular  acts  are 
sufficient  to  constitute  a  delivery  which  will  pass  title  depends  primarily  upon 
whether  they  were  so  intended  by  the  parties. As  against  creditors  of  and 
subsequent  purchasers  from  the  seller  the  general  rule  is  that  the  delivery  must 
consist  in  an  actual  and  continuous  transfer  of  possession;  '^^  but  this  rule  must 
be  apphed  in  view  of  the  character  and  situation  of  the  property  and  circum- 
stances of  the  particular  case,'^^  and  although  such  possession  as  the  purchaser 


Express  condition  unnecessary. —  To  consti- 
tute a  conditional  delivery  it  is  not  neces- 
sary tliat  the  seller  should  declare  the 
condition  in  express  terms  at  the  time  of  the 
delivery,  but  it  is  sufficient  if  the  intent  of 
the  parties  that  the  delivery  be  conditional 
can  be  inferred  from  their  acts  and  the  cir- 
cumstances of  the  case.  Gibson  v.  Chicago 
Packing,  etc.,  Co.,  108  111.  App.  100. 

Waiver  of  condition  by  buyer. —  Where  the 
buyer  is  to  be  allowed  to  test  the  goods  before 
final  acceptance,  this  is  a  condition  in  his 
favor  which  he  may  waive,  and  the  seller  has 
no  right  to  insist  that  the  goods  shall  not  be 
accepted  until  tested,  and  if  the  buyer  does 
any  act  wiiich  shows  that  he  has  waived  sucli 
condition  and  accepted  the  goods  delivered, 
the  title  will  vest  in  him.  Van  Winkle  ?;. 
Crowell,  146  U.  S.  42,.  13  S.  Ct.  18,  36  L.  ed. 
808. 

Where  a  seller's  agent  makes  an  unauthor- 
ized conditional  delivery  of  property  to  the 
buj^er,  the  seller  cannot  convert  such  delivery 
into  an  unconditional  one  so  as  to  pass  title 
to  the  buyer  against  his  consent  and  refusal 
to  accept.  Nichols,  etc.,  Co.  v.  Paulson,  6 
D.  400,  71  N.  W.  136. 

60.  Alsberg  v.  Latta.  30  Iowa  442;  Graves 
V.  Morse,  45  Nebr.  604,  63  N.  W.  841;  Porter 
Mfg.  Co.  r.  Edwards,  29  Hun  (N.  Y.)  509. 

Right  to  inspect.—  The  delivery  is  not  com- 
plete so  as  to  impose  on  the  buyer  the  duty 
to  accept  and  thus  pass  the  title,  if  the  buyer 
has  the  right  to  inspect  the  goods  before  ac- 
ceptance. Chapin  v.  Fitzgerald,  1  Silv.  Sup. 
(N.  Y.)  349,  5  K  Y.  Suppl.  722  [ajfirmed 
in  127  N.  Y.  670,  28  N.  E.  255];  Rider  v. 
Keliey,  32  Vt.  268,  76  Am.  Dee.  176. 

61.  Alsberg  v.  Latta,  30  Iowa  442;  Gardner 
V.  Lane,  12  Allen  (Mass.)  39;  Pryor  v.  Ports- 
mouth Cattle  Co.,  6  N.  M.  44,  27  Pac.  327. 

62.  Sweet  r.  Scherber,  38  111.  App.  578; 
Hoover  v.  Maher,  51  Minn.  269,  53  N.  W. 
646;  Graves  v.  Morse,  45  Nebr.  604,  63  N.  W. 
841;  Porter  Mfg.  Co.  v.  Edwards.  29  Hun 
(N.  Y.)  509. 

63.  Hanauer  v.  Bartels,  2  Colo.  514;  Gard- 
ner V.  Lane,  12  Allen  (Mass.)  39. 

[VI,  A,  4,  b] 


The  buyer  may  waive  any  conditions  which 
are  for  his  benefit,  and  a  non-compliance 
with  which  would  justify  a  refusal  to  accept 
the  goods,  and  upon  such  waiver  the  title 
will  pass  to  him.  Hanauer  v.  Bartels,  2  Colo. 
514;  Van  Winckle  v.  Crowell,  146  U.  S.  42,  13 
S.  Ct.  18,  36  L.  ed.  880. 

Question  for  jury. —  Whether  there  has  been 
an  acceptance  where  such  fact  has  to  be  deter- 
mined from  the  acts  and  conduct  of  the  buyer 
is  a  question  of  fact  for  the  jury.  Gravea  V. 
Morse,  45  Nebr.  604,  63  N.  W.  841. 

64.  Sherwood  v.  Walker,  66  Mich.  568,  33 
N.  W.  919,  11  Am.  St.  Rep.  531;  Wilkinson  v. 
Holiday,  33  Mich.  386. 

65.  Warren  Mfg.  Co.  v.  Norwich  Bleaching, 
etc.,  Co.,  56  Conn.  70,  13  Atl.  135;  Ballantyne 
D.  Appleton,  82  Me.  570,  20  Atl.  235;  Wilkin- 
son V.  Holiday,  33  Mich.  386 ;  Page  v.  Smith, 
13  Oreg.  410,  10  Pac.  833. 

66.  Com.  V.  Adair,  89  S.  W.  1130,  28  Ky.  L. 
Rep.  657. 

Payment  of  price  generally  see  infra,  VI, 
A,  5. 

67.  See  supra,  VI,  A,  4,  a,  (i). 

68.  Indian  Territory. — Baird  Bros.  V.  Pratt, 
6  Indian  Terr.  38,  89  S.  W.  648. 

Minnesota. —  Hoover  t*.  Maher,  51  Minn. 
269,  53  N.  W.  646. 

Nebraska. —  Graves  Morse,  45  Nebr.  604, 
63  N.  W.  841. 

New  York. — Porter  Mfg.  Co.  V.  Edwards,  29 
Hun  509. 

Ohio. —  Mowry  Car,  etc..  Works  r.  Shorter, 
8  Ohio  Dec.  (Reprint)  290,  7  Cine.  L.  Bui. 
32. 

Effect  of  delivery  not  in  compliance  with 
terms  of  contract  see  supra,  VI,  A,  4,  b. 

69.  Dyer  r.  Libby,  61  Me.  45;  Williams  v.. 
Guile,  46  Hun  (N.  Y.)  645  [affirmed  in  117 
N.  Y.  343,  22  N.  E.  1071,  6  L.  R.  A.  366]; 
Texas,  etc.,  R.  Co.  v.  Beard,  68  Tex.  264,  4 
S.  W.  483. 

Intention  of  parties  as  to  transfer  of  title 
generally  see  supra,  VI,  A,  2,  a. 

70.  See  supra,  VI,  A,  4,  a,  (ii),  (b). 

71.  Arkansas. —  Puckett  v.  Reed,  31  Ark. 
131. 
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can  reasonably  take  must  be  taken/^  it  is  not  essential  even  as  against  creditors 
and  subsequent  purchasers  that  there  should  in  all  cases  be  an  actual  manual 
delivery  or  a  change  of  possession  at  the  time  of  the  sale.^'^  So  no  actual  delivery 
and  transfer  of  possession  is  necessary  where  from  the  nature  or  situation  of  the 
property  it  is  impossible  or  impracticable/''  as  in  the  case  of  goods  which  at  the 
time  of  the  sale  are  situated  at  a  distance/^  whether  on  land  or  water/®  or  which 
are  of  such  a  bulky  or  ponderous  nature  that  an  actual  manual  delivery  is  imprac- 
ticable.'^' The  most  that  is  demanded  is  that  there  shall  be  such  a  delivery  and 
change  of  possession  as  may  be  practicable  in  view  of  the  character  and  situation 
of  the  property/^  and  very  sHght  acts  will  be  sufficient  where  the  sale  is  in  good 
faith. '^'^  If  the  property  is  so  situated  that  an  immediate  delivery  is  impossible 
it  is  sufficient  if  the  buyer  takes  possession  as  soon  as  he  is  able  to  do  so/*^  and 
where  from  the  character  or  condition  of  the  goods  an  actual  manual  delivery  is 
impracticable,  a  constructive  or  symbolical  delivery  is  sufficient. So  also  in 
determining  what  is  an  actual  delivery  the  nature  of  the  property  and  circum- 
stances attending  the  sale  must  be  taken  into  consideration/^  and  as  a  general 


Illinois. —  Barker  v.  Livingston  County  Nat. 
Bank,  30  111.  App.  591. 

Massachusetts. —  Jewett  v.  Warren,  12 
Mass.  300,  7  Am.  Dec.  74. 

New  Hampshire. —  Ricker  v.  Cross,  5  N.  H. 
570,  22  Am.  Dec.  480. 

Pennsylvania. —  Barr  v.  Reitz,  53  Pa.  St. 
256. 

72.  See  Barker  v.  Livingston  County  Nat. 
Bank,  30  111.  App.  591. 

73.  Puckett  V.  Reed,  31  Ark.  131;  Jewett 
V.  Warren,  12  Mass.  300,  7  Am.  Dec.  74; 
Ricker  v.  Cross,  5  N.  H.  570,  22  Am.  Dec. 
480. 

74.  Arkansas. —  Puckett  v.  Reed,  31  Ark. 
131. 

Illinois. —  Ticknor  v.  McClelland,  84  111. 
471;  Barker  v.  Livingston  County  Nat.  Bank, 
30  111.  App.  591. 

Massachusetts. —  Rice  v.  Austin,  17  Mass. 
197;  Jewett  v.  Warren,  12  Mass.  300,  7  Am. 
Dec.  74;  Badlam  v.  Tucker,  1  Pick.  389,  11 
Am.  Dec.  202. 

Missouri. —  Rickey  f.  Zeppenfeldt,  64  Mo. 
277. 

'New  Hampshire. —  Corning  v.  Records,  69 
N.  H.  390,  46  Atl.  462,  76  Am.  St.  Rep. 
178. 

Pennsylvania. —  Leonard  f.  Winslow,  2 
Grant  139. 

Vermont. —  Kingsley  v.  White,  57  Vt.  565; 
Evarts  v.  Butler,  Brayt.  216. 

Wyoming. —  Kinney  f.  Rock  Springs  First 
Nat.  Bank,  10  Wvo.  115,  67  Pac.  471,  98  Am. 
St.  Rep.  972. 

United  Rtates. —  In  re  Pease  Car,  etc.. 
Works,  134  Fed.  919. 

75.  Putnam  v.  Dutcli,  8  Mass.  287;  Port- 
land Bank  r.  Stacey,  4  Mass.  661,  3  Am. 
Dec.  253;  Ricker  r.  Cross,  5  N.  H.  570,  22 
Am.  Dec.  480. 

76.  Ricker  v.  Cross,  5  N.  H.  570,  22  Am. 
Dec.  480.  But  see  Burnell  v.  F^obertson,  10 
111.  282. 

77.  Puckett  V.  Reed,  31  Ark.  131;  Barker 
r.  Livingston  County  Nat,  Bank,  30  111.  App. 
591;  Rice  r.  Austin',  17  Mass,  197:  Jewett  r. 
Warren,  12  Mass.  300,  7  Am.  Dec.  74;  Kings- 
lev  r.  Win  to,  57  Vt.  565. 


78.  Arkansas. —  Puckett  v.  Reed,  31  Ark. 
131. 

California. —  Montgomerv  v.  Hunt,  5  Cal. 
366. 

Illinois. —  Straus  v.  Minzesheimer,  78  111. 
492 ;  Barker  v.  Livingston  County  Nat.  Bank, 
30  111.  App.  591. 

Maine. —  Haskell  v.  Greely,  3  Me.  425. 

Massachusetts. —  Whittle  v.  Phelps,  181 
Mass.  317,  63  N.  E.  907;  Jewett  v.  Warren, 
12  Mass.  300,  7  Am_.  Dec.  74. 

New  Yorfc.— McNamara  v.  Edmister,  11 
Hun  597. 

Pennsylvania.— 'EdiTY  v.  Reitz,  53  Pa.  St. 
256. 

Vermont. —  Kingsley  v.  White,  57  Vt.  565; 
Sanborn  v.  Kittredge,  20  Vt.  632,  50  Am. 
Dec.  58. 

England. —  Manton  v.  Moore,  7  T.  R.  67, 
101  Eng.  Reprint  858. 

Posting  a  notice  on  a  crib  of  corn  that  the 
contents  are  the  property  of  a  certain  person 
to  whom  the  corn  has  been  sold  is  sufficient 
to  pass  the  title  thereto,  as  against  creditors 
or  subsequent  purchasers  from  the  seller. 
Barker  v.  Livingston  Countv  Nat.  Bank,  30 
111.  App.  591. 

79.  Stinson  v.  Clark,  6  Allen  (Mass.)  340. 

80.  Putnam  v.  Dutch,  8  Mass.  287 ;  Ricker 
V.  Cross,  5  N.  H.  570,  22  Am.  Dec  480.  And 
see  infra,  VI,  A,  4,  c,  (ii). 

81.  Puckett  V.  Reed,  31  Ark.  131;  Rice  r. 
Austin,  17  Mass.  197. 

Constructive  or  symbolical  delivery  see 
fra,  VI,  A,  4,  c,  ( x ) . . 

82.  Barr  r.  Reitz.  53  Pa.  St  256,  258, 
where  the  court  said:  Tlie  principle  which 
underlies  all  the  cases  is.  tliat  tlicre  must  be 
an  actual  separation  of  the  property  from 
the  possession  of  the  former  owner  at  the 
time  of  the  sale,  or  within  a  reasonable  time 
afterward,  according  to  the  nature  of  the 
property  delivered.  But  in  effectuating  this 
change,  what  dilVerence  does  it  make  whether 
the  property  be  removed  from  the  owner  or 
the  owner  remove  from  the  property?  It  is 
not  the  mere  place  the  property  occupies 
wliich  gives  color  of  possession  to  the  former 
owner,  but  it  is  the   connection   the  place 
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rule  it  is  sufficient  to  pass  the  property  as  against  third  persons  if  there  is  on  the 
part  of  the  buyer  an  assertion  of  ownership  by  acts  of  dominion  and  control  over 
the  goods. Whether  there  has  been  a  sufficient  delivery  and  change  of  posses- 
sion is  ordinarily  a  question  for  the  jury.^* 

(ii)  Time  of  Delivery  or  Change  of  Possession.  Where  a  delivery  is 
necessary  to  pass  title  as  between  the  parties,  it  must  be  made  at  the  time  stipu- 
lated in  the  contract;  but  in  the  absence  of  express  stipulation  it  is  not  neces- 
sary as  between  the  parties  that  the  delivery  should  be  at  the  time  of  the  contract. 
As  against  creditors  of  or  subsequent  purchasers  from  the  seller,  the  buyer  must, 
if  it  is  practicable  to  do  so,  take  possession  at  once,^^  or  at  least  within  a  reasonable 
time,^^  that  is,  as  soon  as  the  nature  of  the  subject-matter  and  the  circumstances 
of  the  case  will  permit;  but  the  dehvery  need  not  be  immediate,  the  buyer 
being  entitled  to  what  is  a  reasonable  time  according  to  the  character  and  situ- 
ation of  the  property  and  other  circumstances  of  the  case  for  acquiring  possession. ^'^ 
So  in  cases  where  an  immediate  dehvery  is  impossible,  as  in  the  case  of  a  ship  at 
sea  or  property  situated  at  a  distance,  the  buyer  will  acquire  a  good  title  if  he 
takes  possession  within  a  reasonable  time  after  it  is  possible  for  him  to  do  so, 


itself  has  with  the  owner  indicating  his  ap- 
parent control  over  it." 

83.  California. —  Ross  v.  Sedgwick,  69  Cal. 
247,  10  Pac.  400. 

Colorado. —  Flick  v.  Graham,  5  Colo.  App. 
88,  37  Pac.  37. 

Illinois. —  Straus  r.  Minzesheimer,  78  111. 
492. 

loica. —  Pope  V.  Cheney,  68  Iowa  563,  27 
N.  W.  754. 

Massachusetts. —  Parry  v.  Libbev,  166  Mass. 
112,  44  N.  E.  124;  Washburn  Iron  Co.  v. 
Russell,  130  Mass.  543;  Rice  v.  Austin,  17 
Mass.  197. 

Missouri. —  Huggins  Cracker,  etc.,  Co.  f. 
Ellis,  45  Mo.  App.  585. 

Pennsylvania. — ■  Williams  v.  Bristol  Rolling 
Mill  Co.,  174  Pa.  St.  299,  34  Atl.  442;  Jan- 
ney  v.  Howard,  150  Pa.  St.  339,  24  Atl.  740. 

Control  of  building. —  Where  a  buyer  rents 
a  building  in  which  articles  sold  to  him  are 
stored  and  keeps  them  stored  there,  locked 
up,  and  insures  them,  such  possession  is  suffi- 
cient to  vest  title  in  him  as  against  creditors 
of  the  seller.  McCartney  v.  Kraper,  84  111. 
App,  266.  On  the  sale  of  a  stock  of  liquors 
and  bar  fixtures  in  a  saloon,  there  is  a  suffi- 
cient delivery  and  change  of  possession  to 
pass  title  as  against  creditors  of  the  seller, 
where  the  saloon  is  locked  up  and  the  key 
delivered  to  the  buyer,  and  the  seller  is  not 
thereafter  in  or  about  the  place-  Howe  r. 
Johnson,  117  Cal.  37,  48  Pac.  978.  A  sale  by 
a  lodging-house  keeper  of  the  furniture  in 
the  house  to  a  lodger  is  accompanied  by  a 
sufficient  delivery  and  change  of  possession  to 
protect  the  buyer  as  against  the  seller's 
creditors  where  he  takes  possession  of  the 
house,  notifies  the  inmates,  and  continues  in 
possession.  Ross  v.  Sedgwick,  69  Cal.  247, 
10  Pac.  400. 

84.  Alabama. — Robinson  v.  Hirschfelder,  59' 
Ala.  503. 

Illinois. —  Straus  r.  Minzesheimer,  78  111. 
492. 

Indiana. —  Cloud  i:.  Moorman,  18  Ind.  40. 
loioa. —  Horsley  v.  Hairsine,  77  Iowa  141, 
41  N.  W.  597. 
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Pennsylvania. —  McGuire  v.  James,  143  Pa. 
St.  521,  22  Atl.  751;  Rothermel  v  Marr,  98 
Pa.  St.  285;  Pearson  v.  Carter,  94  Pa.  St. 
156;  Smith  v.  Crisman,  91  Pa.  St.  428;  Sus- 
quehanna Boom  Co.  V.  Finney,  58  Pa.  St. 
200. 

Texas. —  Brown  v.  Gupton,  (Civ.  App.  1894) 
29  S.  W.  88. 

85.  Hoover  r.  Maher,  51  Minn.  269,  53 
N.  W.  646 ;  Graves  v.  Morse,  45  Nebr.  604,  63 
N.  W.  841.    See  also  supra,  VI,  A,  4,  b. 

86.  Bailey  v.  Moore,  60  N.  C,  86,  holding 
that,  although  a  delivery  is  necessary,  the 
title  will  vest  in  the  buyer  whenever  the  de- 
livery is  made  or  he  acquires  possession. 

87.  Seymour  v.  O'Keefe,  44  Conn.  128;  In- 
graham  V.  Wheeler,  6  Conn.  277. 

88.  State  v.  Hall,  45  Mo.  App.  298;  Car- 
penter V.  Mayer,  5  Watts  (Pa.)  483. 

What  is  a  reasonable  time  does  not  depend 
upon  the  convenience  of  the  buyer  but  upon 
what  time  it  is  reasonably  necessary  for  ac- 
quiring possession.  Seymour  v.  O'Keefe,  44 
Conn.  128. 

89.  Carpenter  v.  Maver.  5  Watts  (Pa.) 
483. 

90.  Samuels  v.  Gorham,  5  Cal.  226;  Ken- 
dall Boot,  etc.,  Co.  V.  Bain,  46  Mo.  App.  581. 
But  see  Burnell  v.  Robertson,  10  111.  282, 
holding  that  under  a  sale  of  various  articles 
which  are  scattered  over  a  considerable  area 
of  country,  the  buyer,  although  he  is  pro- 
ceeding with  all  reasonable  despatch  to  get 
possession  thereof,  will  not  acquire  title  as 
against  creditors  of  the  seller  who  attach 
goods  included  in  the  sale  before  the  buyer 
actually  acquires  possession. 

Although  the  statute  requires  immediate 
delivery,  a  delivery  within  a  reasonable  time, 
in  view  of  the  character  and  situation  of  the 
property  and  the  circumstances  of  the  trans- 
action, will  be  held  to  be  sufficient.  Samuels 
V.  Gorham,  5  Cal.  226. 

Delivery  prevented  by  w^rong-doer. —  Where 
after  a  sale  and  before  the  buyer  in  the  exer- 
cise of  ordinary  care  and  diligence  can  get 
possession  of  the  property,  a  trespasser  takes 
the  property  and  secretes  it  and  then  it  is 
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although  the  property  has  been  attached  before  he  could  acquire  possession. 
In  some  cases  it  has  been  held  that  the  buyer  acquires  a  good  title  as  against 
creditors  if  he  acquires  and  retains  possession  of  the  goods  prior  to  the  levy  of  a 
creditor's  execution  or  attachment/''  although  he  did  not  do  so  within  a  reason- 
able time ;  but  on  the  contrary  it  has  been  held  that  if  there  has  been  an  unreason- 
able delay  the  buyer  does  not  acquire  a  good  title  as  against  creditors,  although 
he  acquires  possession  before  the  levy  is  made.^*  What  is  a  reasonable  time 
under  the  circumstances  for  acquiring  possession  is  ordinarily  a  question  of  fact 
for  the  jury/^  but  under  some  circumstances  may  be  a  question  of  law  for  the 
court. 

(ill)  Property  in  Possession  of  Buyer.  Where  the  goods  sold  are 
already  in  the  possession  of  the  buyer  at  the  time  of  the  sale,  no  further  act  of 
delivery  is  ordinarily  essential;  but  if  the  buyer  has  been  in  possession  as  servant 
of  the  seller,  there  must  be  something  to  indicate  the  change  in  the  character 
of  his  possession, and  the  same  rule  applies  to  a  joint  or  concurrent  possession 
by  the  buyer  and  seller.'-*^ 

(iv)  Property  in  Possession  of  Third  Person.  Since  as  between  the 
parties  it  is  not  necessary  that  the  seller  shall  be  in  possession  of  the  property  at 
the  time  of  the  sale,^  or  that  there  shall  be  a  delivery  to  the  buyer,^  the  property 
will  ordinarily  pass,  unless  a  contrary  intention  appears,  although  the  goods  are 
in  possession  of  a  third  person.^    As  against  creditors  of  and  subsequent  pur- 


attached  by  a  creditor  of  the  seller,  the  title 
of  the  buyer  is  not  affected.  Parsons  v.  Dick- 
inson, 11  Pick.  (Mass.)  352. 

91.  Meade  v.  Smith,  16  Conn.  346;  Thuret 
V.  Jenkins,  7  Mart.  (La.)  318,  12  Am.  Dec. 
508;  Putnam  v.  Dutch,  8  Mass.  287;  Port- 
land Bank  v.  Stacey,  4  Mass.  661,  3  Am.  Dec. 
253;  Picker  v.  Cross,  5  N.  H.  570,  22  Am. 
Dec.  480. 

Ship  at  sea. —  On  the  sale  of  a  ship  at  sea 
it  is  sufficient  if  possession  is  taken  on  her 
arrival  in  port  (Thuret  v.  Jenkins,  7  Mart. 
(La.)  318,  12  Am.  Dec.  508)  ;  and  the  same 
rule  applies  to  a  ship  or  cargo  which  at  the 
time  of  the  sale  is  in  a  distant  port  (Put- 
nam V.  Dutch,  8  Mass.  287 ;  Portland  Bank  v. 
Stacey,  4  Mass.  661,  3  Am.  Dec.  253). 

92.  Mcintosh  v.  Smiley,  107  Mo.  377,  17 
S.  W.  979;  Toney  v.  Goodley,  57  Mo.  App. 
235;  McKinley  v.  Ensell,  2  Gratt.  (Va.) 
333;  Poling  v.  Flanagan,  41  W.  Va.  191,  23 
S.  E.  685. 

93.  Mcintosh  v.  Smiley,  107  Mo.  377,  17 
S.  W.  979;  Toney  v.  Goodley,  57  Mo.  App. 
235. 

94.  Carpenter  v.  Mayer,  5  Watts  (Pa.) 
483. 

95.  Samuels  v.  Gorham,  5  Cal.  226 ;  Meade 
V.  Smith,  16  Conn.  346;  Ingraham  r.  Wheeler, 
6  Conn.  277. 

96.  State      Hall,  45  Mo.  App.  298. 

97.  Macomber  ?•.  Parker,  13  Pick.  (Mass.) 
175;  Bicker  v.  Cross,  5  N.  H.  570,  22  Am. 
Dec.  480;  Manton  v.  Moore,  7  T.  R.  67,  101 
Eng.  Reprint  858. 

Goods  on  land  of  buyer. —  Where  one  person 
has  piled  wood  upon  the  land  of  another,  it 
is  constructively  in  the  possession  of  the  lat- 
ter, and  the  acceptance  by  the  landowner  of 
an  offer  to  sell  the  wood  is  an  acceptance  of 
the  wood  at  the  point  where  it  lies  and 
operates  as  a  change  of  title.  Texas,  etc.,  R. 
Co.  r.  Beard,  68  Tex.  264,  4  S.  W.  483. 


Sale  of  crop  raised  on  shares. — Where  A 
leases  B's  land  on  shares  and  plants  and 
cultivates  a  crop,  and  while  the  crop  is  grow- 
ing B  by  an  instrument  in  writing  sells  to  A 
all  his  interest  in  the  crop,  A  has  all  the  pos- 
session of  which  the  crop  is  susceptible,  and 
the  mere  fact  that  B  occupies  the  farmhouse 
on  the  land  does  hot  amount  to  a  possession 
by  him  of  the  part  sold  to  A.  Visher  v.  Web- 
ster, 13  Cal.  58. 

98.  Grum.f.  Barney,  55  Cal.  254. 

99.  Flanagan  v.  Wood,  33  Vt.  332.  See 
also  Hall  v.  Parsons,  15  Vt.  358 ;  Allen  v. 
Edgerton,  3  Vt.  442. 

If  it  would  be  doubtful  to  a  candid  ob- 
server which  of  the  parties  has  the  ownership 
and  control  of  the  property,  the  law  resolves 
the  doubt  against  the  party  who  should  make 
the  change  of  possession  open  and  visible  to 
the  world.    Flanagan  r.  Wood,  33  Vt.  332. 

1.  Erwin  v.  Arthur,  61  Mo.  386.  And  see 
supra,  II,  C,  4. 

2.  See  supra,  VI,  A,  4,  a,  (i). 

3.  Arkansas. —  Nicklase  r.  Griffith,  59  Ark. 
641,  26  S.  W.  381. 

Connecticut. —  New  Haven  Wire  Co.  Cases, 
57  Conn.  352,  18  Atl.  266,  5  L.  R.  A.  300. 

/Wiiiois.— Shelton  r.  Franklin,  68  Til.  333. 

Louisiana. —  Meeker  r.  Vredenburg,  15  La. 
Ann.  438. 

Maine. — ^  Chase  r.  Willard,  57  Me.  157; 
Webber  r.  Davis,  44  Me.  147,  69  Am.  Dec.  87. 

Maryland. —  Franklin  r.  Long,  7  Gill  &  J. 
407. 

Missouri. —  Erwin  r.  Arthur,  61  Mo.  386; 
Sigerson  r.  Kahmann,  39  Mo.  206;  Williams 
r.  Grav,  39  Mo.  201;  Hardins:  r.  Manard,  55 
Mo.  App.  364;  Allgear  r.  Walsh.  24  Mo.  App. 
134;  Nance  r.  :Mptcalf.  19  Mo.  App.  183. 

Nehrasl-a. —  Uhl  r.  Robison.  8  Nebr.  272. 

Neio  York. —  Goodwin  r.  Kellv,  42  Barb. 
194;  Olyphant  r.  Baker,  5  Den.  379;  Cartel 
r.  Jarvis,  9  Johns.  143. 
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chasers  from  the  seher  a  distinction  has  been  made  in  the  appHcation  of  the  gen- 
eral rule  requiring  a  change  of  possession,  between  cases  where  the  property  is 
left  in  the  possession  of  the  seller  and  where  it  is  in  the  possession  of  a  third  per- 
son; and  where  the  property  is  in  possession  of  a  third  person  a  further  distinction 
is  made  according  to  the  relations  of  such  person  to  the  buyer  or  seller;  ^  but  as 
to  what  will  satisfy  the  rule  the  authorities  are  not  uniform  even  in  the  same 
jurisdiction.®  It  has  been  held  that  it  is  sufficient  as  against  creditors  and  sub- 
sequent purchasers  if  notice  of  the  sale  is  given  to  the  third  person  in  possession/ 
unless  his  possession  is  of  such  a  character  that  it  does  not  convey  any  notice  to 
the  world  of  the  change  of  ownership,^  as  where  he  is  the  servant  of  the  seller/  and 
in  some  cases  it  has  been  held  that  it  is  not  even  necessary  that  he  should  be  noti- 
fied of  the  sale  ;  but  in  other  cases  it  is  held  that  such  notice  is  necessary/^  and 
in  some  cases  that  such  third  person  must  expressly  or  impliedly  consent  to  hold 
the  property  for  or  as  the  bailee  of  the  buyer. It  is  sufficient  if  an  order  for  the 


Tennessee. — ^Rawls  v.  Patterson,  1  Baxt. 
372. 

Vermont. —  Wooley  v.  Edson,  35  Vt.  314. 

United  States. —  Winterport  Granite,  etc., 
Co.  V.  The  Jasper,  30  Fed.  Cas.  No.  17,808, 
Holmes  99. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  533. 

Tortious  possession. —  A  sale  of  chattels 
without  delivery  will  pass  title  as  against 
the  seller,  althouoli  the  chattels  are  at  the 
time  in  the  tortious  possession  of  another. 
Webber  v.  Davis,  44  Me.  147,  60  Am.  Dec. 
87. 

Suspensory  condition. —  Where  it  is  agreed 
upon  the  sale  of  personal  property  which  is 
to  be  affixed  to  realty  and  on  which  the 
seller  takes  a  mortgage  to  secure  a  part  of 
the  price  that  delivery  is  not  to  be  made  by 
the  agent  of  the  railroad  company,  to  whom 
the  property  is  shipped,  until  the  owner  of 
the  realty  shall  indorse  on  the  mortgage  his 
recognition  of  the  rights  of  the  mortgagee, 
the  title  passes  at  the  time  of  the  sale;  de- 
livery being  merely  suspended  until  the  in- 
dorsement of  such  recognition.  In  re  Hicks, 
20  Mich.  280. 

4.  Flanagan  v.  Wood,  33  Vt.  332 ;  Pierce  v. 
Chipman,  8  Vt.  334.  See  also  Creps  v.  Dun- 
ham, 69  Pa.  St.  456. 

Property  remaining  in  possession  of  seller 
see  infra,  VI,  A,  4,  c,  •  ( v ) . 

5.  Flanagan  v.  Wood,  33  Vt.  332;  Hall  v. 
Parsons,  15  Vt.  358. 

Agent  of  buyer. —  If  the  third  person  in 
possession  is  the  agent  of  the  buyer  this  is  a 
sufficient  delivery  of  possession  to  the  buver. 
Hall  V.  Parsons,'  15  Vt.  358. 

Servant  of  seller. —  If  the  third  person  in 
possession  is  the  servant  of  the  seller,  his 
possession  is,  as  regards  third  persons,  the 
possession  of  the  seller,  and  although  he  is 
notified  of  the  sale  this  is  not  a  sufficient  de- 
livery and  change  of  possession  as  against 
creditors  and  subsequent  purchasers.  Flana- 
gan V.  Wood,  33  Vt.  332 ;  Sleeper  c.  Pollard, 
28  Vt.  709,  67  Am.  Dec.  741. 

6.  See  Hallgarten  v.  Oldham,  135  Mass.  1, 
46  Am.  Rep.  433;  Wooley  v.  Edson,  35  Vt. 
214. 

7.  Idaho. —  Lufkins  r.  Collins,  2  Ida. 
(Hash.)  150,  7  Pac.  95. 

Maine. —  Moulton  r.  Lawrence,  50  Me.  100. 
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Massachusetts. —  Carpenter  v.  Hale,  8  Gray 
157;  Tuxworth  f.  Moore,  9  Pick.  347,  20  Am. 
Dec.  479. 

Femisjjlvania. — Commonwealth  Bank  v.  Del- 
banco,  1  Phila.  104. 

Rhode  Island. —  Anthony  v.  Wheatons,  7 
11.  I.  490. 

Texas. — ^  Owens  r.  Clark,  78  Tex.  547,  15 
S.  W.  101. 

Vermont. —  Wing  c.  Peabody,  57  Vt.  19; 
Willard  r.  Lull,  17  Vt.  412;  Pierce  v.  Chip- 
man,  8  Vt.  334;  Barney  v.  Brown,  2  Vt.  374, 
19  Am.  Dec.  720. 

The  consent  of  the  bailee  is  not  necessary, 
as,  if  he  is  notified  of  the  sale,  he  becomes 
keeper  for  the  true  owner  by  operation  of 
law.    Pierce  v.  Chipman,  8  Vt.  334. 

8.  Flanagan  r.  Wood,  33  Vt.  332. 

9.  Flanagan  r.  Wood,  33  Vt.  332;  Sleeper 
r.  Pollard,  28  Vt.  709,  67  Am.  Dec.  741. 

10.  Sansee  v.  Wilson,  17  Iowa  582;  Thier- 
man  Co.  f.  Laupheimer,  55  S.  W.  925,  21  Ky. 
L.  Rep.  1631.  See  also  Walling  v.  Miller,  15 
Cal.  38,  where,  however,  the  sale  was  of  an 
undivided  interest  and  held  to  be  in  effect  the 
assignment  of  a  mere  chose  in  action. 

11.  Hallgarten  v.  Oldham,  135  Mass.  1,  46 
Am.  Rep.  433 ;  Boardman  r.  Spooner,  13 
Allen  (Mass.)  353,  90  Am.  Dec.  196;  Hil- 
dreth  v.  Fitts,  53  Vt.  684;  Wooley  v.  Edson, 
35  Vt.  214;  Marshall  r.  Towne,  28  Vt.  14. 

The  third  person  must  understand  that  he 
holds  the  control  for,  and  that  his  possession 
thereafter  is,  the  possession  of  the  buyer, 
otherwise  there  is  no  apparent  change  of  pos- 
session available  to  the  creditor  or  officer 
making  the  attachment.  Hildreth  c.  Fitz,  53 
Vt.  684. 

12.  Hallgarten  f.  Oldham,  135  Mass  1,  46 
Am.  Rep.  433. 

Character  of  bailment. —  In  the  application 
of  this  rule  a  distinction  has  been  suggested 
based  upon  the  character  of  the  bailment,  it 
being  said  that  if  such  person  has  no  right 
or  interest  in  the  property  but  is  a  mere  cus- 
todian or  keeper  for  the  owner,  there  would 
be  some  propriety  in  requiring  that  he  should 
assent  to  become  the  keeper  for  or  the  bailee 
of  the  buyer,  but  that  if  the  person  in  pos- 
session has  a  right  of  possession  in  himself 
and  is  not  a  mere  naked  bailee,  the  buyer 
has  no  choice,  and  that  all  that  he  can  or 
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property  is  given  to  the  buyer  and  accepted  by  the  person  m  possession;  ^"^  or 
without  any  presentation  and  acceptance  of  the  order  if  such  third  person  is  noti- 
fied of  the  sale; "  or,  it  has  been  held,  without  either  presentation  or  notice  if  the 
buyer  has  not  been  guilty  of  any  unreasonable  delay  in  respect  to  such  presenta- 
tion or  notice. 

(v)  Property  Remaining  in  Possession  of  Seller.  Unless  a  con- 
trary intention  appears  the  property  will  pass  as  between  the  parties,  although 
the  goods  remain  in  the  custody  of  the  seller  as  bailee  of  the  buyer,^^  and  not- 
withstanding the  seller  has  a  right  to  retain  possession,  until  the  price  is  paid;^^ 
but  under  the  rule  requiring  an  actual  change  of  possession  a  sale  of  goods  which 
remain  in  the  possession  of  the  seller  vests  no  property  in  the  buyer  as  against 
creditors  and  subsequent  purchasers, nor  is  it  sufficient  that  there  is  an  actual 
change  of  possession  if  it  is  merely  temporary  and  the  property  is  returned  to  the 
possession  of  the  seller.^^  There  will,  however,  be  a  delivery  and  change  of  pos- 
session sufficient  to  pass  the  property  as  against  third  persons,  although  the  goods 
remain  in  the  apparent  possession  of  the  seller,  if  it  clearly  appears  that  he  is  in 
possession  merely  as  an  employee  of  the  buyer, or  that  he  is  in  possession  as  a 


should  be  required  to  do  is  to  give  the  bailee 
notice  of  the  sale.  See  Wooley  v.  Edson,  35 
Vt.  214. 

13.  Barrows  v.  Harrison,  12  Iowa  588; 
Wells  V.  Biscoe,  3  Gill  (Md.)  406;  Rawls  v. 
Deshler,  4  Abb.  Dec.  (N.  Y.)  12,  3  Keyes  572, 
3  Transcr.  App.  91  ^affirmi7ig  28  How.  Pr.  66]. 

14.  Anthony  v.  Wheatons,  7  R  I.  490. 

15.  Puckett  f.  Reed,  31  Ark.  131;  Gibson 
V.  Stevens,  8  How.  (U.  S.)  384.  12  L.  ed. 
1123.  But  see  Hallgarten  v.  Oldham,  135 
Mass.  1,  46  Am.  Rep.'433. 

16.  Alabama. —  McCrae  f. 'Young,  43  Ala. 
622;  Thomason  v.  Dill,  30  Ala.  444. 

Calif ornia.— Clark  v.  Rush,  19  Cal.  393. 

Delaware. —  Cowgill  v.  Ford,  2  Houst.  164. 

Illinois. —  Barker  v.  Bushnell,  75  111.  220; 
Cruikshank  v.  Cogswell,  26  111.  366;  Roth- 
well  V.  Alves,  60  111.  App.  156;  Race  i'.  Han- 
sen, 12  111.  App.  605. 

Indiana. —  Bertelson  v.  Bower,  81  Ind.  512. 

Mississippi. —  Beauchamp  v.  Comfort,  42 
Miss.  94;  Cassell  v.  Backrack,  42  Miss.  56, 
97  Am.  Dec.  436,  2  Am.  Rep.  590. 

Missouri. —  Wheless  v.  Meyer,  etc.,  Grocer 
Co.,  (App.  1909)  120  S.  W.  708. 

Neiu  York.—  Wheel  ock  v.  Tanner,  39  N.  Y. 
481;  Wooster  v.  Sherwood,  25  N.  Y.  278; 
Dexter  r.  N^orton,  55  Barb.  272  [affirmed  in 
47  N.  Y.  62] ;  Hall's  Safe,  etc.,  Co.  v.  Reike, 
2  N.  Y.  City  Ct.  271;  Olypliant  v.  Baker,  5 
Den.  379;  Lansing  r.  Turner,  2  Johns.  13. 

North  Carolina. —  Worth  v.  Xortham,  26 
N.  C.  102. 

Pennsylvania. —  Pittsbui'gh  Glass  Co.  v. 
Electrical  Supply,  etc.,  Co.,  39  Wkly.  Notes 
Cas.  14. 

Texas. —  Midland  Nat.  Bank  r.  Strickland, 
32  Tex.  Civ.  App.  91,  74  S.  W.  588. 

United.  States. —  Barrett  v.  Goddard,  3  Fed. 
Cas.  No.  1,406,  3  Mason  107. 

An  assignee  of  the  buyer  acquires  title  to 
the  goods,  although  they  are  still  in  the 
hands  of  tho  seller  aiu1  have  never  been  in 
possession  of  the  first  buyer.  Woods  r. 
Nixon,  Add.  (Pa.)  131,  1  Ani.  Dec.  364. 

17.  Wheless  r.  ATexor.  etc..  Grocer  Co., 
(Mo.  App.  1909)  120  S.  W.  708. 


18.  Gonneeticut. —  Calkins  r.  Lockwood,  17 
Conn.  154,  42  Am.  Dec.  729. 

Iowa. —  Bootliby  v.  Brown,  40  Iowa  104. 
Massaehiisetts. —  Packard  v.  Wood,  4  Gray 
307. 

New  Hampshire. —  Janelle  v.  Denoncour,  68 
N.  H.  1,  44  Atl.  63. 

United  States.—  Dooley  v.  Pease,  180  U.  S. 
126,  21  S.  Ct.  329,  45  L.  ed.  457  [affirming 
88  Fed.  446,  31  C.  C.  A.  582]. 

Canada. —  Doyle  v.  Lasher,  16  U.  C.  C.  P. 
263. 

Rebuttable  presumption  of  fraud. — In  some 
cases  it  has  been  held  that  the  retention  of 
possession  by  the  seller  merely  raises  a  pre- 
sumption of  fraud,  which  is  not  conclusive 
but  may  be  rebutted.  Shaul  v.  Harrington. 
54  Ark.  305,  15  S.  W.  835;  Mead  v.  Smith. 
16  Conn.  346;  Shaddon  r.  Knott,  2  Swan 
(Tenn.)  S58,  58  Am.  Dec.  63. 

19.  Norton  r.  Doolittle,  32  Conn.  405 ;  Mor- 
ris r.  Hyde,  8  Vt.  352,  30  Am.  Dec.  475. 

20.  Bird  r.  Andrews,  40  Conn.  542;  Gon- 
tier  V.  Thomas,  4  Rob.  (La.)  435;  Carpenter 
r.  Clark,  2  Nev.  243. 

Buyer  or  seller  as  servant. — Where  the 
buyer  of  stock  is  the  servant  of  the  seller 
and  so  remains  keeping  the  stock  in  his  em- 
ployer's pasture  as  before,  there  may  never- 
theless have  been  an  actual  cliange  of  posses- 
sion sufficient  as  against  creditors  of  the 
seller  (Webster  i.  Anderson,  42  Mich.  554.  4 
N.  W.  288,  26  Am.  Rep.  452);  but  while 
The  bu,yer  may  eni]iloy  the  seller,  yet  if  he 
leaves  him  in  entire  cliarge  of  the  property 
or  in  such  apparently  entire  charge  that  there 
is  no  apparent  change  of  possession  or  means 
])V  which  third  persons  can  take  notice  that 
there  has  been  an^■  change  it  is  not  suflicient 
(Etcliepare  r.  Aouirre.  91  Cal.  288.  28  Pac. 
668,  929,  25  Am'.  St.  Rep.  180). 

Employment  of  seller's  servant. —  Where 
cattl"  sold  were  in  cliarge  of  an  agent  of  the 
seller,  ami  on  ])resentation  of  an  order  from 
the  seller  the  agent  ]iointed  out  the  cattle 
declaring  that  he  delivered  them  to  the  buyer, 
the  employnient  of  such  agent  to  take  charge 
of  tlie  cattle  for  tho  buyer  does  not  rendiM- 
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bailee/^  or  trustee  for  the  buyer ;  but  there  must  be  some  act  or  circumstance  to 
indicate  the  change  in  the  character  of  his  possession  and  give  notice  to  the  world 
of  the  change  of  ownership,^^  or  the  possession  will  be  regarded  as  continuing  in  the 
seller.^"^  If  the  seher  becomes  a  tenant  of  the  buyer  his  possession  as  tenant  is 
the  possession  of  the  buyer,  and  is  not  evidence  of  his  continued  ownership. 


the  delivery  and  change  of  possession  incom- 
plete. Montgomery  v.  Hunt,  5  Cal.  366.  But 
see  Sleeper  c.  Pollard,  28  Vt.  709,  67  Am. 
Dec.  741,  holding  that  merely  requesting  a 
servant  in  charge  of  the  seller's  barn  to  take 
care  of  a  part  of  the  hay  therein  for  a  buyer 
is  not  such  a  substantial,  visible  change  of 
possession  as  will  prevail  against  creditors  of 
the  seller. 

21.  Connecticut. —  Partridge  Wooding,  44 
Conn.  277. 

loica. —  Clinton  Nat.  Bank  v.  Studemann, 
74  IoM\a  104,  37  N.  W.  112. 

Maine. —  Hotchkiss  v.  Hunt,  49  Me.  213: 
Boynton  v.  Veazie,  24  Me.  286. 

Massachusetts. —  Stone  v.  Hodges,  14  Pick. 
81.  But  see  Rourke  v.  Bullens,  8  Gray  549, 
where  the  sale  was  otherwise  incomplete. 

Nebraska. —  Dexter  v.  Citizens'  Nat.  Bank, 
4  Nebr.  380,  94  N.  W.  530. 

New  York. —  McNamara  v.  Edmister,  11 
Hun  597;  Tallman  v.  Kearney,  3  Thomps. 
&  C.  412;  Hunn  V.  Bowne,  2  Cai.  38. 

Ohio. —  Johnson  v.  Hays,  5  Ohio  St.  101. 

Pennsylvania. — ^Warwick  Iron  Co.  t*.  Honey- 
brook  First  Nat.  Bank,  10  Pa.  Cas.  14,  13 
Atl.  79. 

Virginia. —  McKinlev  v.  Ensell,  2  Gratt. 
333. 

Incidental  use. —  The  fact  that  the  brother 
of  the  vendor  drove  the  team  sold  both  befoie 
and  after  the  sale  cannot  be  regarded  as  con- 
clusive evidence  against  the  continuity  of 
possession  in  the  purchaser.  O'Gara  f. 
liowry,  5  IMont.  427,  5  Pac.  583. 

22.  Hardwick  v.  Robinson,  1  Stew.  &  P. 
(Ala.)  99.  And  see  Jones  v.  Hall,  58  N.  C. 
26. 

Sale  by  father  to  minor  son. —  A  father 
may  contract  with  his  minor  son  to  pay  the 
latter  wages  for  his  services,  and  may,  in 
satisfaction  of  the  debt,  deliver  to  him  per- 
sonal property.  In  such  cases  the  possession 
of  the  father  becomes  that  of  the  son,  and 
the  property  will  not  be  subject  to  attachment 
for  the  purchase-money,  although  found  in 
the  possession  of  the  father.  Such  possession 
is  not  inconsistent  with  the  minor's  title  as 
against  third  persons.  Hargrove  f.  Turner, 
112  Ga.  134,  37  S.  E.  89,  81  Am.  St.  Rep.  24. 

23.  California. —  Etchepare  r.  Aguirre,  91 
Cal.  288,  27  Pac.  668,  929,  25  Am..  St.  Rep. 
180. 

Connecticut. —  Hull  v.  Sigsworth,  48  Conn. 
258,  40  Am.  Rep.  167. 

I  ova. —  Hickok  v.  Buell,  51  Iowa  655,  2 
N.  W.  512;  Boothby  v.  Bro^vn,  40  Iowa  104. 

Ohio. —  Fiser  r.  Flickingham  Wheel  Co.,  28 
Ohio  Cir.  Ct.  501. 

Urdted  States. —  Dooley  V.  Pease,  180  U.  S. 
126,  21  S.  Ct.  329.  45  L.  ed.  457  [affirming 
88  Fed  446.  31  C.  C.  A.  582]. 

Sale  by  husband  to  wife. —  Where  a  hus- 
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band  sells  to  his  wife  who  is  living  with  him 
on  a  farm  certain  farm  animals,  and  there  is 
no  delivery  except  the  delivery  of  a  bill  of 
sale,  the  animals  remaining  in  the  possession 
of  the  husband,  and  being  used  by  him  in 
the  same  manner  as  before  the  sale,  there  is 
no  sufficient  delivery  or  change  of  possession 
as  against  creditors.  McKee  v.  Garcelon,  60 
Me.  165,  11  Am.  Rep.  200. 

Buyer  as  employee  of  seller.—  If  the  buyer 
is  a  servant  of  the  seller  and  the  goods  sold 
remain  in  the  apparent  possession  of  the 
seller  without  anything  to  indicate  the  change 
of  ownership,  there  is  not  a  sufficient  change  of 
possession  as  against  creditors  and  subse- 
quent purchasers.  Hull  v.  Sigsworth,  48 
Conn.  258,  40  Am.  Rep.  167  [distinguishing 
Elmer  v.  West,  47  Conn.  56] ;  Hickok  v, 
Buell,  51  Iowa  655,  2  N.  W.  512. 

If  the  goods  remain  in  the  same  building 
where  tliey  have  been  kept  before  the  sale 
and  there  is  no  change  in  the  occupancy  or 
possession  of  the  building  which  is  the  prop- 
erty and  in  possession  of  the  seller,  the 
change  of  possession  is  not  sufficient. 
Bootliby  V.  Brown,  40  Iowa  104. 

The  absence  of  acts  of  ownership  or  control 
on  the  part  of  the  seller  is  not  sufficient  evi- 
dence of  an  actual  transfer  of  possession  to 
tlie  buyer.  Hickok  v.  Buell,  51  Iowa  655,  2 
N.  W.\512;  Boothby  v.  Brown,  40  Iowa  104. 

Sale  of  stock  of  goods. —  Where  the  owner 
of  a  store  sells  his  stock  of  goods  to  another 
and  a  new  sign  is  put  on  the  building  bear- 
ing the  name  of  the  buyer,  and  bills  are  there- 
after made  out  in  the  name  of  the  buyer, 
there  is  a  sufficient  change  of  possession,  al- 
though the  seller  remains  in  the  store  assist- 
ing the  buyer  in  attending  to  the  business. 
Rothermel  v.  Marr,  98  Pa.  St.  285.  Com- 
pare Young  V.  Poole,  (Cal.  1887)  13  Pac.  492. 
But  it  is  not  sufficient  where  no  notice  of 
the  sale  is  giA^en,  and  the  only  acts  indi- 
cating a  change  of  ownership  consist  in  in- 
suring the  goods  in  the  name  of  the  buyer, 
opening  a  new  set  of  books,  billing  goods 
sold  in  the  name  of  the  buyer,  and  placing 
the  proceeds  to  his  credit,  the  stock  of  goods 
remaining  in  the  custody  of  the  same  per- 
sons as  before.  Doolev  V.  Pease,  180  U.  S. 
126,  21  S.  Ct.  329,  45 'L.  ed.  457  [affirming 
88  Fed.  446,  31  C.  C.  A.  582]. 

Merely  walking  around  a  pile  of  lumber 
which  is  left  on  the  land  and  in  the  apparent 
possession  of  the  seller  is  not  sufficient  to 
obvif'.te  the  necessity  of  other  notice  aa 
against  a  subsequent  purchaser.  Black  Rock 
Bank  r.  Decker,  65  Ark.  33,  44  S.  W.  220. 

24.  Boothby  v.  Brown,  40  Iowa  104. 

25.  Talcott  V.  Wilcox,  9  Conn.  134.  See 
also  Clark  r.  McGrath,  (Tex.  Civ.  Apn.  1893  ) 
22  S.  W.  527.  But  see  Packard  r.  Wood,  4 
Gray  (Mass.)  307, 
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(vi)  Segregation  and  Setting  Apart.  Although  the  goods  remain  in 
the  physical  possession  of  the  seller,  yet  there  is  such  a  delivery  as  will  pass  the 
property  in  the  goods  even  as  against  third  persons  if  they  are  segregated  and 
set  apart  for  the  buyer/^  or  marked  as  his  property.'^''  If,  however,  the  goods 
are  part  of  a  mass  merely  marking  them  without  separating  them  from  the  mass 
is  not  sufficient. 

(vii)  Pointing  Out  or  Placing  Goods  at  Disposal  of  Buyer.  In 
many  cases  it  is  sufficient  to  pass  the  property  in  the  goods,  even  as  against  third 
persons,  if  the  seller  points  them  out  with  a  declaration  that  they  are  turned  over 
to  the  buyer  as  his  property,-*^  or  places  them  at  the  disposal  of  the  buyer  who 
is  given  access  to  and  opportunity  to  remove  them,^^  particularly  if  the  character 
of  the  goods  is  such  that  an  actual  manual  delivery  is  impracticable.^^  The  buyer 
should,  however,  without  unreasonable  delay,  remove  the  goods,  or  at  least  exer- 
cise some  acts  of  ownership  or  control  over  them,^^  as  it  is  not  alone  sufficient 
that  the  goods  are  pointed  out  to  the  buyer  if  he  afterward  exercises  no  act  of 
ownership  over  them,^^  or  that  he  has  access  to  and  a  right  to  remove  them  if  he 
makes  no  attempt  to  do  so ;  nor  is  it  sufficient  merely  that  they  have  been  placed 
upon  the  land  of  the  buyer. The  sale  -must  of  course  be  otherwise  complete,^® 
and  it  must  be  the  intention  of  the  parties  that  the  property  shall  pass.^^ 


26.  Massachusetts. — Morse  v.  Sherman,  106 
Mass.  430. 

Michigan. —  World  Mfg.  Co.  v.  Hamilton- 
Kerwood  Cycle  Co.,  123  Mich.  620,  82  N.  W. 
528;  Whitcomb  v.  Whitney,  24  Mich.  486. 

Missouri. —  Collins  v.  Wayne  Lumber  Co., 
128  Mo.  451,  31  S.  W.  24. 

New  York. —  Brewer  v.  Salisbury,  9  Barb, 
511;  Schwab  v.  Oatman,  56  Misc.  393,  106 
N.  Y.  Suppl.  741. 

Pennsylvania. —  Pittsburg  Glass  Co.  v. 
Doublcday,  2  Pa.  Super.  Ct.  170:  Hoffman  v. 
Hartman,  11  Pa.  Co.  Ct.  73. 

Tennessee. —  Mayberry  v.  Lilly  Mill  Co., 
112  Tenn.  564,  85  S.  W.  401. 

Vermont. —  Griswold  v.  Scott,  66  Vt.  550, 
29  Atl.  1013. 

Wisconsin. —  Fletcher  v.  Ingram,  46  Wis. 
191,  50  K  W.  424. 

United  States. — -In  re  Pease  Car,  etc., 
Works,  134  Fed.  919. 

But  see  Calcutt  v.  Ruttan,  13  U.  C.  Q.  B. 
146. 

27.  Barker  v.  Livinorston  County  Nat. 
Bank,  30  111.  App.  591;  State  v.  Knapp,  etc., 
Co.,  13  Mo,  App.  467:  Cady  v.  Zimmerman, 
20  Mont.  225,  50  Pac.  553 ;  Kennedy  v.  Whit- 
tie,  27  Nova  Scotia  460.  But  see  Dou2;hertv 
V.  Haggerty,  96  Pa.  St,  515  (holding  that 
marking  by  the  seller,  the  buyer  not  beini; 
present,  is  not  such  an  irrevocable  appropria- 
tion as  will  pass  the  property  as  against 
third  persons)  ;  Doyle  v.  Lasher,  16  U,  C. 
C.  P.  263. 

28.  Trimble  v.  Keet,  65  Mo.  App.  174.  See 
also  Davis  v.  Meyer,  47  Ark.  210,  1  S.  W. 
95. 

29.  Calkins  v.  Lockwood,  17  Conn.  154,  42 
Am.  Dec.  729;  Stinson  v.  Clark,  6  Allen 
(Mass.)  340;  Jewett  r.  Warren,  12  Mass.  300, 
7  Am.  Dec.  74;  Hopkins  v.  Partrido;e,  71  Tex. 
606,  10  S.  W.  214.  But  see  McCann  r.  Mover, 
4  111.  App.  376  (holding  that  merely  pointing- 
out  machines,  neither  party  toucliing  them, 
was  not  a  good  delivery)  ;  Sh(M)ard  r.  Briggs, 
26  Vt.  149. 


30.  Alabama.—  Smith  v.  State,  84  Ala.  438, 
4  So.  683. 

Maine. —  Eucknam  v.  Nash,  12  Me.  474, 
where  the  buyer  took  possession  with  consent 
of  the  seller. 

Michigan. —  Ferguson  v.  Arthur,  128  Mich. 
297,  87  N.  W.  259. 

Tennessee. — Bond  v.  Greenwald,  4  Heisk. 
453. 

Texas. — Williams  v.  Blum,  2  Tex.  App.  Civ. 
Cas.  §  501. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  534. 

31.  Calkins  v.  Lockwood,  17  Conn.  154,  42 
Am.  Dec.  729;  Jewett  v.  Warren,  12  Mass. 
300,  7  Am.  Dec.  74. 

Character  of  property  as  affecting  suffi- 
ciency of  delivery  and  change  of  possession 
see  supra,  VI,  A,  4.  c,  ( i ) . 

32.  California.— Qhd^^w  v.  Doub,  14  Cal.  384. 
Connecticui.—  - ^Qjmowv     v.     O'Keefe,  44 

Conn.  128. 

Nevada. —  Lawrence  v.  Burnham,  4  Nev. 
361,  97  Am,  Dec,  540. 

Pennsylvania. —  Havnes  v.  Hunsicker,  26 
Pa,  St,  58. 

Vermont. —  Sanborn  v.  Kittredge,  20  Vt. 
632,  50  Am.  Dec,  58, 

Wisconsin. —  Webber  v.  Roddis,  22  Wis,  61. 

Failure  to  remove. —  If  the  failure  to  re- 
move the  goods  is  not  the  fault  of  the  buyer, 
the  property  will  pass,  Haynes  r.  Hunsicker, 
26  Pa.  St.  58.  But  if  he  makes  no  attempt 
to  remove  the  goods,  it  is  not  such  a  de- 
livery as  will  pass  the  property  as  against 
third  persons,  Seymour  r.  O'Keefe,  44  Conn. 
128;  Smith  r.  Champney,  50  Iowa  174. 

33.  Lawrence  r.  Burnham,  4  Nev  361,  97 
Am.  Dec.  540. 

34.  Etcliepare  r.  Aguirre,  91  Cal.  288,  27 
Pac.  068,  929,  25  Am.' St.  Rep.  180. 

35.  Kansas  City,  etc.,  Cement  Co.  r.  Reese, 
3  Kon.  App.  135,'  42  Pac.  832. 

36.  Fagnn  v.  Faulkner.  5  Ark.  161.  See 
also  Kirkpatrick  r.  Snyder,  33  Ind.  169. 

37.  Jackson  r.  Carson.  160  ISIa^^s.  215.  35 
N,  E.  483. 

[VI,  A,  4,  e,  (vii)] 


316,    [35  Cyc] 


SALES 


(viii)  Delivery  To  or  Through  Carrier  —  (a)  In  General.  Since  a 
delivery  to  a  carrier  is  under  proper  conditions  a  delivery  to  the  buyer,^^  a  delivery 
to  the  carrier  designated  by  the  purchaser  or  to  one  usually  employed  in  the 
transportation  of  goods  from  the  place  of  the  seller  to  that  of  the  purchaser  is 
sufficient  to  transfer  the  property  in  the  goods,^^  subject,  however,  to  the  seller's 
lien/^  or  right  of  stoppage  in  transitu;  and  the  rule  applies,  although  the  goods 
are  not  specific, the  delivery  in  such  case  being  equivalent  to  an  appropriation 


38.  See  supra,  V,  B,  8,  1,  (i). 

39.  Alabama. —  Guntersville  Bank  v.  Jones 
Cotton  Co.,  156  Ala.  525,  46  So.  971. 

Arkansas. —  Hope  Lumber  Co.  v.  Foster, 
etc.,  Hardware  Co.,  53  Ark.  196,  13  R.  W.  731. 

California. —  Gates  v.  Carquinez  Packin;^ 
Co.,  78  Cal.  439,  21  Pac.  1. 

Colorado. —  Hill  v.  Fruita  Mercantile  Co., 
42  Colo.  491,  94  Pac.  354,  126  Am.  St.  Rep. 
172. 

Indiana. — Rechtin  v.  McGary,  117  Ind.  132, 
19  N.  E.  731. 

Indian  Territory. — Baird  v.  Pratt,  6  Indian 
Terr.  38,  89  S.  W.  648. 

loica. — Leggett,  etc.,  Tobacco  Co.  v.  Collier, 
89  ToAva  144,  56  N.  VV.  417. 

Louisiana. —  Chaff e  v.  Heyner,  31  La.  Ann. 
594. 

Maryland. —  Ricards  v.  Wedemeyer,  75  Md. 
10,  22'^Atl.  1101. 

Massachiisetis. —  Odell  v.  Boston,  etc.,  R. 
Co.,  109  Mass.  50. 

Minnesota. — Yallop-De  Groot  Co.  v.  Minne- 
apolis, etc.,  R.  Co.,  33  Minn.  482,  24  K  W. 
185. 

Montana. —  Helena  First  Nat.  Bank  v.  Mc- 
Andrews,  7  Mont.  150,  14  Pac.  763. 

NeiD  York. —  Pacific  Iron  Works  v.  Long 
Island  R.  Co.,  62  N.  Y.  272;  Waldron  v. 
Romaine.  22  N.  Y.  368;  Smith  v.  Edwards, 
29  Hun  493;  Glen  v.  Whitaker,  51  Barb. 
451;  Chapman  v.  Kent,  3  Duer  224;  Gros- 
venor  v.  Phillips,  2  Hill  147;  People  r. 
Haynes,  14  Wend.  546,  28  Am.  Dec.  530. 

North  Carolina. — iVlbemarle  Lumber  Co. 
r.  Wilcox,  105  C.  34,  10  S.  E.  871 ;  Gwyn 
V.  Richmond,  etc.,  R.  Co.,  85  N.  C.  429,  39 
Am.  Rep.  708. 

reicas.— Woods  f.  Half,  44  Tex.  633;  Gulf, 
etc.,  R.  Co.  V.  Rotter,  (Civ.  App.  1907)  104 
S.  W.  4C2;  Orthwein  r.  Wichita  Mill,  etc., 
Co.,  32  Tex.  Civ.  App.  600,  75  S.  W.  364. 

United  States. —  The  Mary  and  Susan,  1 
Wheat.  25.  4  L.  ed.  27;  Low  v.  Andrews,  15 
Fed.  Cas.  No.  8,559,  1  Story  38. 

England. —  Johnson  Lancashire,  etc.,  R. 
Co.,  3  C.  P.  D.  499,  39  L.  T.  Rep.  N.  S.  448, 
27  Wkly.  Rep.  459. 

40.  Carthage  v.  Duvall,  105  III.  App.  123 
[afjfirmed  in  202  111.  234,  66  K  E.  1099]; 
Munsell  v.  Carthage,  105  111.  App.  119  [af- 
firmed in  203  111.  474,  67  N".  E.  831];  State 
V.  Peters,  91  Me.  31,  39  Atl.  342. 

41.  Illinois. —  Diversv  r.  Kellogg,  44  111. 
114,  92  Am.  Dec.  154  J  Bliss  v.  Geer,  7  111. 
App.  612. 

Missouri. —  Scharff  v.  Meyer.  133  Mo.  428, 
34  S.  W.  858,  54  Am.  St.  Rep.  672. 

Neio  Jersey. —  Kelsea.  v.  Ramsev,  etc.,  Mfg. 
Co.,  55  N.  J.'  L.  320,  26  Atl.  907, '22  L.  R.  A. 
415. 


New  Yorfc.— Krulder  v.  Ellison,  47  N.  Y. 
36,  7  Am.  Rep.  402;  Waldron  v.  Romaine,  22 
N.  Y.  368;  People  v.  Haynes,  14  Wend.  546, 
28  Am.  Dec.  530. 

Pennsylvania. —  Sclimertz  v.  Dwyer,  53  Pa. 
St.  335. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Rotter,  (Civ. 
App.  1907)  104  S.  W.  402. 

United  States.—  Blum  v  The  Caddo,  3  Fed. 
Cas.  No.  1,573,  1  Woods  64. 

England. —  Dawas  v.  Peck,  3  Esp.  12,  8 
T.  R.  330,  4  Rev.  Rep.  675,  101  Eng.  Reprint 
1417. 

Right  of  stoppage  in  transitu  see  infra, 
VIII,  B. 

42.  Alabama. —  Folev  v.  Felrath,  98  Ala. 
176,  13  So.  485,  39  Am'.  St.  Rep.  39;  Pilgreen 
V.  Stale,  71  Ala.  368. 

Arkansas. —  Burton  v.  Baird,  44  Ark.  556. 

Georgia. —  Watkins  v.  Paine,  57  Ga.  50. 

Illinois. —  Diversy  v.  Kellogg,  44  111.  114, 
92  Am.  Dec.  154;  Carthage  v.  Duvall,  105 
111.  App.  123  [afjwmed  in  202  111.  234,  66 
N.  E.  1099];  Munsell  v.  Carthage,  105  111. 
App.  119  [affirmed  in  203  HI.  474,  67  N.  E. 
831];  Bliss  V.  Geer,  7  111.  App.  612. 

Indiana. —  Pennsylvania  Co.  v.  Holderman, 
69  Ind.  18. 

Maine. —  State  v.  Peters,  91  Me.  31,  39  Atl. 
342 ;  Torrey  v.  Corliss,  33  Me.  333 ;  Barry  v. 
Palmer,  19  Me.  303. 

Maryland. —  Campbell  v.  Ehlen,  76  Md.  93, 

24  Atl.  420. 

Massachusetts. —  Lord  v.  Edwards,  148 
Mass.  476,  20  N.  E.  161,  12  Am.  St.  Rep. 
581,  2  L.  R.  A.  519;  Odell  v.  Boston,  etc.,  R. 
Co.,  109  Mass.  50;  Finch  v.  Mansfield,  97 
Mass.  89;  Putnam  v.  Tillotson,  13  Mete. 
517. 

Michigan. —  Althouse  r.  McMillan,  132 
Mich.  145,  92  N.  W.  941;  Kuppenheimer  v. 
Wertheimer,  107  Mich.  77,  64  N.  W.  952,  61 
Am.  St.  Rep.  317. 

Missouri.— Seharfl  v.  Meyer,  133  Mo.  428, 
34  S.  W.  858,  54  Am.  St.  Rep.  672;  Hening  v. 
Powell,  33  Mo.  468. 

Nebraska. —  Neimever  Lumber  Co.  v.  Bur- 
lington, etc.,  R.  Co.,  ■'54  Nebr.  321,  74  N.  W. 
670,  40  L.  R.  A.  534. 

New  Hampshire. —  Arnold  v.  Prout,  51 
N.  H.  587. 

New  Jersey. —  Kelsea  v.  Ramsey,  etc.,  Mfg. 
Co.,  55  N.  J.  L.  320,  26  Atl.  907,  22  L.  R.  A. 
415. 

New  York. —  Bailey  v.  Hudson  River  R.  Co., 
49  N.  Y.  70;  Krulder  v.  Ellison,  47  N.  Y.  36, 
7  Am.  Rep.  402. 

North  Carolina. —  Upshur  Guano  Co.  v. 
Malloy,  104  N.  C.  674,  10  S.  E.  472. 

Oregon. — ^  Barr  r.  Borthwick.  10  Greg.  578, 

25  Pac.  360. 
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by  the  seller.^^  The  rule  presupposes,  however,  that  the  dehvery  is  coraplete," 
that  the  goods  are  of  the  kmd  and  quahty  ordered,*^  that  they  are  shipped  accord- 
ing to  the  directions  given  by  the  buyer, "^"^  and  that  the  goods  are  consigned  in 
the  name  of  the  buyer  or  the  bill  of  lading  is  indorsed  or  delivered  so  as  to  confer 
on  him  the  right  to  receive  the  goods  from  the  carrier  without  reservation.^^  The 


Pennsylvania. —  Diehl  r.  McCormick,  113 
Pa.  St.  584,  22  Atl.  1033;  Bacliaracli  r. 
Chester  Freight  Line,  133  Pa.  St.  414,  19 
Atl.  409;  Schmertz  i\  Dwyer,  53  Pa.  St.  335. 

Rhode  Island. —  Hobart  r.  Littlefield,  13 
R.  I.  341. 

Texas. —  Greif  i\  Seligman,  ( Civ.  App. 
1904)  82  S.  W.  533. 

Wisconsin. —  Sarbecker  r.  State,  65  Wis. 
171,  26  N.  W.  541,  56  Am.  Rep.  624;  Ran- 
ney  v,  Higby,  4  Wis.  154. 

United  States. —  Easton  v.  Wostenholm, 
137  Fed.  524,  70  C.  C.  A.  108;  Blum  r.  The 
Caddo,  3  Fed.  Cas.  No.  1,573,  1  Woods  64; 
Low  V.  Andrews,  15  Fed.  Cas.  No.  8,559,  1 
Story  38. 

England. —  Vale  r.  Bayle,  Cowp.  294,  98 
Eng.  Reprint  1094;  Snee  v.  Prescot,  1  Atk. 
248,  26  Eng.  Reprint  157;  Fragano  v.  Long, 
4  B.  &  C.  219,  6  D.  &  R.  283,  3  L.  J.  K.  B. 
0.  S.  177,  10  E.  C.  L.  551;  Button  v.  Solo- 
monson,  3  B.  &  P.  582,  7  Rev.  Rep.  883; 
Cooke  V.  Ludlow,  2  B.  &  P.  N.  R.  119  ;  Joyce 
V.  Swann,  17  C.  B.  N.  S.  84,  112  E.  C.  L. 
84;  Dawes  v.  Peck,  3  Esp.  12,  8  T.  R.  330, 
4  Rev.  Rep.  675,  101  Eng.  Reprint  1417; 
Groning  v.  Mendham,  5  M.  &  S.  189 ;  Godfrey 
V.  Furzo,  3  P.  Wms.  185-  24  Eng.  Reprint 
1022;  Copeland  v.  Lewis,  2  Stark.  33,  3 
E.  C.  L.  305. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  535. 

Limitation  of  rule. —  The  rule  that  deliv- 
ery by  the  seller  to  a  carrier  transfers  the 
title  to  the  buyer  does  not  apply  to  a  sale 
between  parties  not  distant  from  each  other, 
without  clear  proof  that  he  was  a  common 
carrier  in  the  legal  sense.  A  drayman  carry- 
ing from  one  part  of  a  city  to  another  is  not 
conclusively  a  common  carrier.  Charles  v. 
Lasher,  20  111.  App.  36. 

Goods  not  ordered. —  Delivery  of  goods  to  a 
carrier,  to  be  shipped  to  one  who  has  not 
ordered  them,  does  not  vest  in  such  consignee 
the  title  to  the  goods ;  and  the  shipper  may, 
while  the  goods  are  in  transit,  order  them 
delivered  to  another  person.  Ruhl  v.  Corner, 
63  Md.  179.  But  if  by  a  course  of  dealing 
between  a  merchant  in  a  city  and  another  in 
the  country,  the  former  is  authorized  to 
send  goods  to  the  latter  without  special 
order,  the  property  in  goods  so  sent  vests  in 
the  latter  from  the  delivery  to  the  carrier. 
Morberger  ?).Hackenberg,  13  Serg.  &  R.  (Pa.)  26. 

43.  Maryland. —  Magruder  v.  Gage,  33  Md. 
344,  3  Am.  Rep.  177. 

Massachusetts. —  Smith  v.  Edwards,  156 
Mass.  221,  30  N.  E.  1017;  Frank  f.  Hoey,  128 
Mass.  263;  Merchants'  Nat.  Bank  r.  Bangs, 
102  Mass.  291;  Claflin  v.  Boston,  etc.,  R.  Co., 
7  Allen  341. 

Minnesota. —  Hoover  V.  Maher.  51  Minn. 
269,  53  N.  W.  646. 

Washinqfon. — ^  Osborne  r.  Van  Atten,  3 
Wash,  Terr.  53,  13  Pac.  242. 


England. —  Green  v.  Sichel,  7  C.  B.  N,  S. 
747,  29  L.  J.  C.  P.  213,  6  Jur.  N.  S.  827,  2 
L.  T.  Rep.  N.  S.  745,  8  Wkly.  Rep.  663,  97 
E.  C.  L.  747;  Calcutta,  etc..  Steam  Nav.  Co. 
f.  De  Matlos,  33  L.  J.  Q.  B.  214.  10  L.  T. 
Rep.  N.  S.  246,  12  Wkly.  Rep.  560. 

44.  Jones  v.  Bradner,  10  Barb.  (N.  Y.) 
193. 

45.  Illinois.—  Wolf  v.  Dietzsch,  75  111.  205 ; 
Ellis  r.  Roche,  73  111.  280. 

Massachusetts. —  Smith  v.  Edwards,  156 
Mass.  221,  30  N.  E.  1017. 

Micliiqan. —  Kuppenlieimer  v.  Wertheimer. 
107  Mich.  77,  64  N.  W.  952,  61  Am.  St.  Rep. 
317. 

Washington. —  Osborne  v.  Van  Atten.  3 
Wash.  Terr.  53,  13  Pac.  242. 

Wisconsin. —  Barton  v.  Kane,  17  Wis.  37, 
84  Am.  Dec.  728. 

46.  Woodruff  r.  Noyes,  15  Conn.  335;  Mc- 
Donald V.  Pearre,  5  Ga.  App.  130,  62  S.  E. 
830;  Hoover  r.  Maher,  51  Minn.  269,  53 
N.  W.  646;  Hills  r.  Lvnch,  3  Rob.  (N.  Y.) 
42. 

Wrong  delivery. —  Where  the  seller  of  mer- 
chandise agreed  with  the  vendee  to  deliver 
it  on  board  a  brig  lying  at  pier  No.  9,  North 
river,  but  by  mistake  of  the  carman  it  was 
delivered  to  another  brig  lying  at  pier  No. 
9,  East  river,  and  a  receipt  for  the  mer- 
chandise was  signed  b}^  the  master  of  the 
latter  brig,  which  sailed  before  the  mistake 
was  discovered,  and  the  seller  then  delivered 
similar  merchandise  on  the  other  brig  in 
fulfilment  of  his  contract,  it  was  held  that 
the  title  to  the  merchandise  shipped  on  the 
wrong  brig  remained  in  the  vendor,  so  that 
he  could  sue  such  brig  for  the  value  thereof. 
Wilson  V.  Truxillo,  29  Fed.  Cas.  No.  17,841. 

Failure  to  insure. —  A^Hiere  a  seller  delivers 
goods  to  a  carrier  uninsured  when  they  have 
been  ordered  by  the  buyer  to  be  shipped  in- 
sured, and  the  goods  are  lost,  the  seller  can- 
not recover  the  price  from  the  buyer.  Mc- 
Donald V.  Pearre,  5  Ga  App.  130."  62  S.  E. 
830. 

47.  Alabama. —  Jones  r.  Sims,  6  Port.  236, 

33  Am.  Dec.  313. 

Louisiana. —  Chaffe  r.  He^nier,  31  La.  Ann. 
594. 

Missouri.— Seharfi  v.  Meyer,  133  Mo.  428, 

34  S.  W.  858,  54  Am.  St.  Rep.  672. 
Neimda. —  West  r.  Humphrey,  21  Nev.  80. 

25  Pac.  446. 

Neu->  Mexico. —  Orano-e  County  Fruit  Exch. 
r.  Hubbell,  10  N.  M.  47,  61  Pac  121. 

New  York. —  Smith  r.  Edwards,  20  Hun 
493;  Jones  r.  Bradner,  10  Barb.  193. 

North  Carolina. — ^Albemorle  Lumber  Co.  r. 
Wilcox,  105  N.  C.  34,  10  S.  E.  871:  Gwvn 
r.  Richmond,  etc.,  R.  Co.,  85  N.  C.  420,  39 
Am.  Rep.  708. 

Texas. —  Orthwein  r.  Wichita  "Mill.  etc.. 
Co.,  32  Tex.  Civ,  App.  600,  75  S.  W.  364. 
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property  will  not  pass  if  the  seller  retains  the  right  of  disposal  of  the  goocls/^  or 
the  passing  of  the  property  is  made  conditional  on  the  payment  of  the  price.*^ 

(b)  Where  Goods  Are  to  Be  Carried  to  Place  of  Delivery.  Under  the  general 
rule  that  the  property  does  not  pass  if  any  act  connected  with  the  subject-matter 
remains  to  be  done,^°  if  the  goods  sold  are  to  be  transported  by  the  seller  to  the 
place  of  delivery,  the  property,  unless  a  different  intention  appears,  will  not  pass 
until  this  is  done.^^    As  soon,  however,  as  the  delivery  is  completed  the  property 


United  States.—  Grove  v.  Brien,  8  How. 
429,  12  L.  ed.  1142;  The  Mary  and  Susan, 

1  Wheat.  25,  4  L.  ed.  27. 

England. —  Tregelles  v.  Sewell,  7  H.  &  N. 
574;  Browne  v.  Hare,  4  H.  &  N.  822,  5  Jur. 
N.  S.  711,  29  L.  J.  Exch.  6,  7  Wkly.  Rep. 
G19. 

Indorsement  of  bill  of  lading. —  Where  a 
manufacturer,  under  directions  from  the 
seller  of  goods,  ships  them  directly  to  the 
purchaser,  and  the  bill  of  lading  is  made 
out  in  the  name  of  the  seller,  who  indorses 
it  to  the  purchaser,  the  title,  on  indorsement 
of  the  bill  of  lading  and  delivery  of  the 
goods  to  the  carrier,  passes  to  the  pur- 
chaser. Mitchell  V.  Baker,  208  Pa.  St.  377, 
57  Atl.  760. 

Change  of  possession. —  Where  the  buyer  is 
named  as  consignee  and  the  bill  of  lading 
is  deposited  in  the  mail  for  transmission  to 
him,  there  is  a  complete  change  of  possession. 
Fetter  v.  Field,  1  La.  Ann.  80. 

In  whom  title  vests. —  Where  a  bill  of  lad- 
ing for  goods  consigned  is  special  to  deliver 
the  goods  to  the  consignee  for  the  use  or 
on  account  of  a  third  party,  the  property 
in  the  goods  vests  in  the  latter  and  not  in 
the  consignee.  Richardson  v.  Hutchinson, 
20  Fla.  21.  Where  a  wire  company  in- 
structed its  correspondents  to  purchase  iron 
rods  for  it,  and  to  take  and  receive  the  bills 
of  lading  therefor,  to  hold  as  security  for  the 
repayment  of  the  purchase-money,  the  title 
to  the  goods  vested  in  the  correspondents, 
although  the  company's  agents  obtained  pos- 
session of  bills  of  lading  from  the  shippers, 
where  they  immediately  indorsed  and  deliv- 
ered them  to  the  correspondents  in  exchange 
for  the  latter's'  acceptances.  Baring  v.  Gal- 
pin,  57  Conn.  352,  18  Atl.  266,  5  L.  R.  A. 
300. 

48.  See  infra,  VI,  A,  6. 

49.  See  infra,  VI,  A,  5. 

50.  See  sujjra,  VT,  A,  2,  d. 

51.  Alabama. — Robinson  v.  Hirschfelder,  59' 
Ala.  503. 

Colm-ado. —  Johnson  v.  Bailey,  17  Colo.  59, 
28  Pac.  81. 

'  Connecticut. —  Parker  v.  Selden,  69  Conn. 
544,  38  Atl.  212. 

Georgia. —  Russell  f  .  Abbott,  91  Ga.  178, 
16  S.  E.  1005. 

Kansas. —  Hunter  Bros.  Milling  Co.  v. 
Kramer,  71  Kan.  468,  80  Pac.  963. 

Kentucky.— Com.  r.  Adair,  121  Ky.  689, 
89  S.  W.  1130,  28  Ky.  L.  Rep.  657;  Herr- 
man  v.  Whitescarver,  89  Ky.  633,  13  S.  W. 
103,  11  Ky.  L.  Rep.  786;  Brown  v.  Childs, 

2  Duv.  314;  Miller  v.  Somerset  Cedar  Post, 
etc.,  Co.,  51  S.  W.  615.  21  Ky.  L.  Rep.  424. 

Maine.— Wilson  v.  Stratton,  47  Me.  120. 
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Maryland. —  Salmon  v.  Boykln,  66  Md.  541, 
7  Atl.  701. 

Missouri.— Sclmrrt  v.  Meyer,  133  Mo.  428, 
34  S.  W.  858,  54  Am.  St  Rep.  672. 

Nebraska. —  Neimeyer  Lumber  Co.  v.  Bur- 
lington, etc.,  R.  Co.,  54  Nebr.  321,  74  N.  W. 
670,  40  L.  R.  A.  534. 

Neio  Jersey. —  Conn  v.  Reed,  73  N.  J.  L. 
112,  62  Atl.  271. 

Neia  York. —  Evans  v.  Harris,  19  Barb. 
416;  Chapman  i\  Kent,  3  Duer  224;  Bates 
v.  New  Orleans,  etc.,  R.  Co.,  4  Abb.  Pr.  72, 
13  How.  Pr.  516;  Field  v.  Moore,  Lalor  418; 
McDonald  r.  Hewett,  15  Johns.  349,  8  Am. 
Dec.  241. 

North  Carolina. —  Acme  Paper  Box  Factory 
r.  Atlantic  Coast  Line  R.  Co.,  148  N.  C.  421. 
62  S.  E.  557;  Branson  v.  Gales,  7  N.  C.  312. 

Ohio. —  Ormsbee  v.  Machir,  20  Ohio  St. 
295. 

Pennsylvania. —  Sneathen  v.  Grubbs,  88  Pa. 
St.  147 ;  Doverspike  v.  Jewart,  2  Pa.  Super. 
Ct.  313,  38  Wkly.  Notes  Cas.  491. 

South  Carolina. —  Neil  v.  Cheves,  1  Bailey 
537. 

Tennessee. —  McDowell  v.  Murfreesboro,  103 
Tenn.  726,  54  S.  W.  976;  East  Tennessee, 
etc.,  R.  Co.  V.  Nelson,  1  Coldw.  272. 

Texas. —  Crowdus  v.  Sanders,  3  Tex.  App. 
Civ.  Cas.  §  461. 

Washington. —  Northern  Pac.  Lumbering, 
etc.,  Co.  V.  Kerron,  5  Wash.  214,  31  Pac.  595. 

U7iited  States.— The  Venus,  8  Cranch  253, 
3  L.  ed.  553;  Buckingham  v.  Dake,  112  Fed. 
258,  50  C.  C.  A.  492;  McElwee  i:  Metropolitan 
Lumber  Co.,  69  Fed.  302,  16  C.  C.  A.  232; 
Blewett  V.  U.  S.,  10  Ct.  CI.  235. 

England. —  Calcutta,  etc..  Steam  Nav.  Co. 
f.  De  Mattos,  32  L.  J.  Q.  B.  322,  11  Wkly. 
Rep.  1024;  Wheeler  v.  Pearson,  5  Wkly.  Rep. 
227. 

Payment  of  freight  by  seller. —  Where  an 
agreement  to  sell  and  ship  property  to  a 
distant  point  does  not  expressly  provide  for 
delivery,  the  fact  that  the  seller  is  to  pay 
the  freight  and  furnish  the  property  at  the 
destination  for  a  specified  price,  without  cost 
to  the  buyer,  is  some  evidence  that  the  title 
was  not  to  pass  until  delivery  was  made. 
Hunter  Bros.  Milling  Co.  v.  Kramer,  71  Kan. 
468,  80  Pac.  963.  But  the  mere  fact  that  the 
seller  contracts  to  see  the  goods  "  f.  o.  b." 
at  the  buyer's  place  of  business  does  not, 
in  the  absence  of  an  agreement  to  the  con- 
trary, cause  the  title  in  the  goods  to  remain 
in  the  seller  after  delivery  to  the  carrier  and 
until  they  arrive  at  the  buyer's  place  of  busi- 
ness, but  merely  means  that  the  seller  will 
pay  the  freight  to  that  place.  Neimeyer 
Lumber  Co.  r.  Burlington,  etc.,  R.  Co.,  54 
Nebr.  321,  74  N.  W.  670,  40  L.  R.  A.  534. 
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will  pass,^''  and  the  property  will  pass  notwithstanding  the  seller  is  to  make  such 
deUvery  if  such  is  the  intention  of  the  parties/"^  and  this  intention  may  be  inferred 
from  a  payment  of  the  price. 

(ix)  Delivery  to  Third  Person.  It  is  sufficient  to  pass  the  property  as 
against  creditors  or  subsequent  purchasers  if  delivery  is  made  to  a  third  person 
on  account  of  the  buyer,^^  or  to  a  warehouseman  designated  by  the  buyer  to  receive 
the  goods.^^ 

(x)  Constructive  or  Symbolical  Delivery — (a)  In  General.  Since 
as  between  the  parties,  in  the  absence  of  any  agreement  or  intention  to  the  con- 
trary, an  actual  dehvery  is  not  necessary,^ ^  a  constructive  or  symbolical  delivery 
is  sufficient,^^  particularly  in  cases  where  an  actual  delivery  is  impracticable,^^ 
and  even  as  against  third  persons,  if  the  nature  or  situation  of  the  goods  is  such 
that  an  actual  dehvery  is  impracticable,  the  property  may  be  transferred  to  the 
buyer  by  a  constructive  or  symbolical  delivery.®^  Such  delivery  may  be  made  by 
the  dehvery  of  some  symbol,  such  as  the  key  of  the  building  containing  the  goods,^^ 


Sale  of  logs. —  A  contract  for  the  sale  of 
timber  under  which  the  seller,  upon  cutting 
and  skidding  the  logs,  is  to  be  paid  a  certain 
price  per  thousand  feet,  and  upon  banking 
them  is  to  receive  an  additional  sum,  and 
when  they  are  put  afloat  by  the  seller  he' 
is  to  receive  the  balance  due,  remains  execu- 
tory until  the  logs  are  put  afloat,  and  while 
upon  the  bank  of  the  stream  the  purchaser 
is  not  entitied  to  take  possession  thereof. 
Strong  V.  Dinniny,  175  Pa.  St.  586,  34  Atl. 
919. 

Waiver  as  to  place. —  The  buyer  may  waive 
delivery  at  the  place  specified  and  accept  the 
propertj^  elsewhere,  and  thereby  render  the 
sale  complete.  Robinson  v.  Hirsehfelder,  59 
Ala.  503. 

52.  Fry  v.  Lucas,  29  Pa.  St.  356. 

53.  Arkansas. —  Lynch  v.  Daggett,  62  Ark. 
592,  37  S.  W.  227. 

Georgia. —  Morris  v.  Winn,  98  Ga.  482,  25 
S.  E.  562. 

loica. —  Clinton  Nat.  Bank  v.  Studemann, 
74  Iowa  104,  37  N.  W.  112. 

Kentucky. —  Hagins  v.  Combs,  102  Ky.  165, 
43  S.  W.  222,  19  Ky.  L.  Rep.  1165. 

Louisiana. — Ailing  v.  Bach,  2  La  Ann.  746, 
under  code. 

Maine. —  Dyer  v.  Libby,  61  Me.  45;  Bethel 
Steam  Mill  Co.  v.  Brown.  57  Me.  2,  99  Am. 
Dec.  572. 

Massachusetts. — Weld  r.  Came,  98  Mass. 
152. 

Minnesota. —  Rail  f.  Little  Falls  Lumber 
Co.,  47  Minn.  422,  50  N.  W.  471.. 

Missouri. —  Toney  v.  Goodlej^,  57  Mo.  App. 
235. 

Neio  YorA;.— Terry  v.  Wheeler,  25  N.  Y. 
520. 

Question  for  jury. —  Whether  the  intention 
was  that  the  property  should  pass  before  the 
delivery  was  completed  is  a  question  for  the 
jury.    Dyer  v.  Libby,  61  Me.  45. 

54.  Penley  v.  Bessev,  87  Me.  530,  33  Atl. 
21;  Burcham  v.  Griffeth,  31  Nebr.  778,  48 
N.  W.  824;  Terry  v.  Wheeler,  25  N.  Y.  520; 
Gray  v.  New  York,  46  N.  Y.  Super.  Ct.  494. 

55.  Birge  v.  Edgerton,  28  Vt.  291;  Pitt- 
man  r.  Staton,  11  Gratt.  (Va.)  99. 

Third  person  as  tenant. —  A  delivery  to  a 


third  person  for  the  buyer  is  sufficient, 
although  such  person  is  the  seller's  tenant. 
Chase  v.  Snow,  48  Vt.  436. 

56.  Bradford  v.  Marbury,  12  Ala.  520,  46 
Am.  Dec.  264;  Byrnes  v.  Hatch,  77  Cal.  241, 
19  Pac.  482;  Hunter  v.  Wright,  12  Allen 
(Mass.)  548. 

57.  See  supra,  VI,  A,  4,  a,  (i). 

58.  Mitchell  v.  McLean,  7  Fla.  329 ;  Bethel 
Steam  Mill  Co.  v.  Brown,  57  Me.  9,  99  Am. 
Dec.  752;  Boynton  v.  Veazie,  24  Me.  286; 
Atwell  V.  Miller,  6  Md.  10,  61  Am.  Dec. 
294;  Audenried  v.  Randall,  2  Fed.  Cas.  No. 
644,  3  Cliff.  99. 

59.  Boynton  v.  Veazie,  24  Me.  286;  Atwell 
V.  Miller,  6  Md.  10,  61  Am.  Dec.  294;  Auden- 
ried V.  Randall,  2  Fed.  Cas.  No.  644,  3  Clifi". 
99. 

60.  Arkansas. —  Puckett  v.  Reed,  31  Ark. 
131. 

Maine. — Vining  v.  Gilbreth,  39  Me.  496; 
Haskell  v.  Greely,  3  Me.  425. 

Massachusetts. — Russell  v.  O'Brien,  127 
Mass.  349;  Gardner  f.  Howland,  2  Pick.  599; 
Rice  V.  Austin,  17  Mass.  197. 

Mississippi. —  Jordan  v.  Harris,  31  Miss. 
257. 

Pennsylvania. —  Barr  v.  Reitz,  53  Pa.  St. 
256. 

MHsconsin. —  Sharp  v.  Carroll,  66  Wis.  62, 
27  N.  W.  832. 

United  States. —  Gibson  v.  Stevens,  8  How. 
384,  12  L.  ed.  1123. 

See  43  Cent.  Dig.  tit.  ''Sales,"  §  637. 

Character  of  goods. — While  a  symbolical  de- 
livery may  be  suflicient  in  the  case  of  actual 
chattels,  such  as  logs  in  a  boom,  and  which 
are  as  capable  of  possession  by  one  party  as 
the  other,  and  the  parties  intend  an  inim.^- 
diate  and  unqualified  transfer  to  the  buyer, 
the  rule  does  not  ^^pply  to  tlie  sale  of  grass 
M'hich  at  the  time  is  not  matured  and  not 
fit  to  bo  cut,  and  is  not  intended  to  be  cut 
until  grown,  and  plucking  a  handful  of  such 
grass  and  delivering  it  to  the  buyer  is  not 
a  eonstrnctive  delivery  whicli  will  pass  title 
as  against  third  ]>ersons,  Lamson  r.  Patch.  5 
Allen  (Mnss.)  586,  81  Am.  Dec.  765. 

61.  Maine. —  Vining  r.  Gilbretli,  39  Me. 
496. 
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a  bill  of  sale/^  ginner's  receipt/^  warehouse  receipt  or  order/^  bill  of  lading/^ 
or  other  documents  constituting  indicia  of  title. ^'^  Such  a  delivery  should,  how- 
ever, be  followed  by  some  act  on  the  part  of  the  buyer  tending  to  show  owner- 
ship and  control  of  the  goods. 

(b)  Warehouse  Receipt  or  Order. Where  the  goods  are  deposited  in  a  ware- 
house, the  property  therein  will  pass  by  the  delivery  of  a  warehouse  receipt,  or 
an  order  on  the  warehousem.an  or  other  person  actually  in  possession,  for  the 
delivery  of  the  goods  to  the  purchaser,'"  provided  the  transfer  of  the  receipt  is 
assented  to,  or  the  order  accepted  by,  the  warehouseman,^^  or  he  is  notified  of  the 
sale,''^  and  if,  the  goods  sold  being  part  of  a  mass,  there  is  an  appropriation.'^^ 


Massachusetts. —  Packard  r.  Dunsmore.  11 
Cush.  2S2. 

New  York. — ^\¥ilkes  v.  Ferris,  5  Johns.  335, 
4  Am.  Dee.  364. 

Pennsylvania. —  Janney  v.  Howard,  150  Pa. 
St.  339,  24  Atl.  740;  Barr  v.  Reitz,  53  Pa. 
St.  256. 

Wisconsin. —  Sharp  v.-  Carroll,  66  Wis.  62, 
27  N.  W.  832. 

Canada. —  Lockhart  r.  Pannell,  22  U.  C. 
C  P.  597. 

See  43  Cent.  Dig.  tit.  "Sales."  §  637. 

62.  Collins  i:.  Wayne  Lumber  Co.,  128  Mo. 
451,  31  S.  W.  24;  Leonard  v.  Davis,  1  Black 
(U.  S.)  476,  17  L.  ed.  222;  Gibson  v.  Stevens, 
8  How.  (U.  S.)  384,  12  L.  ed.  1123. 

63.  Puckett  V.  Reed,  31  Ark.  131,  holding 
further  that  the  deliverj-  of  a  ginner's  receipt 
is  sufficient  as  against  creditors,  although  the 
cotton  IS  attached  before  the  ginner  is  noti- 
fied of  the  sale  or  the  receipt  presented  to 
him,  if  there  is  no  unreasonable  delay  in 
presenting  it. 

64.  See  infra,  VI,  A,  4,  c,  (x),  (b). 

65.  See  infra,  VI,  A,  4,  c,  (x),  (c). 

66.  Gardner  v.  Howland,  2  Pick.  (Mass.) 
599  (invoice)  :  Clement  v.  Michigan  Clothing 
Co.,  110  Mich.  458,  68  N.  W.  224  (assign- 
ment of  judgment)  ;  Gibson  /;.  Stevens,  8 
How.  (U.'S.)  384,  12  L.  ed.  1123;  Zwinger 
V.  Samuda,  Holt  N.  P.  395,  3  E.  C.  L.  159^  1 
Moore  C.  P.  12,  7  Taunt.  265,  2  E.  C.  L 
356,  18  Rev.  Rep.  476  (dock  warrant). 

67.  Comaita  v.  Kyle,  19  Nev.  38,  5  Pac. 
666;  Lawrence  v.  Burnham,  4  Nev.  361,  07 
Am,  Dec.  540;  Jannev  v.  Howard,  150  Pa.  St. 
339,  24  Atl.  740. 

68.  Property  in  possession  of  third  person 
generally  see  supra,  VI,  A,  4,  c,  (iv). 

69.  Calif 07mia. —  Horr  v.  Barker,  8  Cal. 
609. 

Florida. —  Mitchell  v.  McLean,  7  Fla.  329. 
Kentucky. —  Newcomb  r.  Cabell,  10  Bush 
460. 

Louisiana. —  Rice  v.  Kendall,  10  La.  Ann. 
15. 

Massachusetts. —  Farnum  v.  Pitcher,  151 
Mass.  470,  24  N".  E.  590. 

Wisconsin. —  Fenelon  v.  Hogoboom,  31  Wis. 
172.  ^ 

United  fitates. —  Brooke  v.  Scoggins,  4  Fed. 
Cas.  No.  1,936. 

70.  California. —  Horr  v.  Barker,  8  Cal. 
603,  11  Cal.  393,  70  Am.  Dec.  791. 

Illinois. —  Van  Duzor  v.  Allen,  90  111.  499; 
Webster  r.  Granger,  78  111.  230;  Peterson  v. 
Bostrom,  99  Ill.^App.  210. 

[VI,  A,  4,  e,  (X),  (a)] 


Indiana. —  Cloud  v.  Moorman,  18  Ind.  40; 
Legg  v.  Leyman,  8  Blackf.  148. 

Maine.— Warren  c.  Milliken,  57  Me.  97. 

Massachusetts. —  Russell  v.  O'Brien,  127 
Mass.  349;  Hatch  v.  Lincoln,  12  Cush.  31; 
Hatch  V.  Bay  ley,  12  Cush.  27. 

Michigan. —  Carpenter  r.  Graham,  42  Mich 
191,  3  N.  W.  974. 

Mississippi- — Jordan  v.  Harris,  31  Miss. 
257. 

Texas. —  Adoue  r.  Seeligson,  54  Tex.  593. 

Washington. —  Sweeney  v.  Frank  Water- 
house,  39  Wash.  507,  81  Pac.  1005. 

England. —  Greaves  v.  Hepke,  2  B.  &  Aid. 
131,  20  Rev.  Rep.  381;  Tucker  v.  Ruston,  2 
C.  &  P.  86,  12  E.  C.  L.  465 ;  Moore  v.  Camp- 
bell, 2  C.  L.  R.  1084,  10  Exch.  323,  23  L.  J. 
Exch.  310. 

Ca»flc/a.— Tucker  v.  Ross,  19  U.  C.  Q.  B. 
295. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  537,  637. 

Conditional  order. —  A  delivery  order  con- 
ditional on  payment  will  not  pass  the  prop- 
erty unless  tlie  condition  is  complied  with. 
Godts  r.  Rose,  17  C.  B.  229,  1  Jur.  K  S. 
1173,  25  L.  J.  C.  P.  61,  4  Wkly.  Rep.  129,  84 
E.  C.  L.  229. 

71.  Hallgarten  v.  Oldham,  135  Mass.  1,  46 
Am.  Rep.  433;  Mayer  t*.  Beggs,  9  Misc. 
(X.  Y.)  352,  29  N.  Y.  Suppl.  702;  Newhall 
r.  Langdon,  39  Ohio  St.  87,  48  Am.  Rep. 
420;  Swanwick  V.  Sothern,  9  A.  &  E.  895,  1 
P.  &  D.  648,  36  E.  C.  L.  465;  Hammond  v. 
Anderson,  1  B.  &  P.  N.  R.  69,  2  Campb.  243, 
8  Rev.  Rep.  763;  Stonard  v.  Dunkin,  2 
Campb.  344,  11  Rev.  Rep.  724;  Whitehouse 
V.  Frost,  12  East  614,  11  Rev.  Rep.  491; 
Pearson  ii.  Dawson,  E.  B.  &  E.  448,  4  Jur. 
N.  S.  1015,  27  L.  J.  Q.  B.  248,  96  E.  C.  L. 
448;  Jones  v.  Henderson,  3  Manitoba  433. 
See  also  Norris  v.  Mumford,  4  Mart.  (La.) 
20. 

Necessity  for  assent  or  acceptance. —  As 

against  creditors  and  subsequent  purchasers 
it  has  been  held  that  the  transfer  of  the  re- 
ceipt must  be  assented  to  or  the  order  ac- 
cepted bv  the  warehouseman  (Hallgarten  v. 
Oldham,  "^135  Mass.  1,  46  Am.  Rep.  433)  ;  but 
on  the  other  hand  it  has  been  held  that  this 
is  not  essential  if  the  buyer  has  not  been 
guilty  of  any  unreasonable  delay  in  present- 
ing the  order  or  receipt  or  in  giving  notice 
thereof  (Puckett  v.  Reed,  31  Ark.  131;  Gib- 
son V.  Stevens,  8  How.  (U.  S.)  384,  12  L.  ed. 
1123). 

72.  See  supra,  VI,  A,  4,  c,  (iv). 

73.  Coffey  v.  Quebec  Bank,  20  U.  C.  C.  P. 
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But  the  acceptance  of  the  delivery  order  wili  not  transfer  the  property  if  some- 
thing remains  to  be  done,  such  as  weighing  or  measuring,  to  identify  the  goods  or 
ascertain  the  quantity  sold.^^ 

(c)  Bill  of  Lading  or  Shipping  Receipt.    A  bill  of  lading  or  shipping  receipt  is 
regarded  as  symbolical  of  the  goods,  so  that  a  transfer  and  delivery  of  the  docu- 
ment is  sufficient  to  pass  the  property  in  the  goods,    provided  the  dehvery  of  the 
bill  of  lading  is  unconditional,^^  is  made  by  one  rightfully  in  possession  thereof, 
and  is  not  intended  as  a  mere  pledge. '^^ 

(xi)  Partial  Delivery.  An  entire  executoiy  contract  of  sale  may  be 
divisible  in  the  performance  thereof  so  that,  if  such  is  the  intent  of  the  parties, 
a  dehvery  of  a  part  of  the  goods  will  pass  the  property  in  such  part  to  the  buyers, 


110.  Compare  Cockburn  v.  Sylvester,  27  U.  C. 
C.  P.  34. 

Goods  part  of  specific  mass  see  supra,  VI, 
A.  3,  b. 

Payment  of  warehouse  rent  for  unascer- 
tained goods  is  not  sufficient  to  show  a  deliv- 
ery which  will  pass  title.  White  v.  Wilks,  1 
Marsh.  2,  5  Taunt.  176,  14  Rev.  Rep.  735,  1 
E.  C.  L.  98. 

74.  Batre  v.  Simpson,  4  Ala.  305;  Ropes  v. 
Lane,  9  Allen  (Mass.)  502;  Kein  v.  Tupper, 
52  N.  Y.  550  [affirming  33  N.  Y.  Super.  Ct. 
465] ;  Swanwick  v.  Sothern,  9  A.  &  E.  895,  1 
P.  &  D.  648,  36  E.  C.  L.  465;  Withers  v. 
Lyss,  4  Campb.  237,  Holt  N.  P.  18,  16  Rev. 
Rep.  781.  3  E.  C.  L.  18;  Busk  v.  Davis,  1 
Marsh.  258  note,  2  M.  &  S.  397,  5  Taunt. 
622  not^",  15  Rev.  Rep.  288.  See  also  Brooke 
V.  Scog^ins,  4  Fed.  Cas.  No.  1,936,  11  Nat. 
Bankr.  Reg.  258. 

Acts  which  must  be  done  before  title  passes 
see  supra,  VI,  A,  2,  d. 

75.  Alabama. —  McCormick  v.  Joseph,  77 
Ala.  236. 

Connecticut. —  Baring  v.  Galpin,  57  Conn. 
352,  18  Atl.  266,  5  L.  R.  A.  300. 

Illinois. —  Rumsey  v.  Nickerson,  35  Hi. 
App.  188. 

Louisiana. —  Flash  v.  Schwabacker,  32  La. 
Ann.  356;  Landis  t\  Darling,  2  Rob.  70. 

Maryland.— ^n\d  v.  Corner,  63  Md.  179. 

Massachusetts. —  Stevens  v.  Boston,  etc.,  R. 
Corp.,  8  Gray  262;  Chandler  v.  Sprague,  5 
Mete.  306,  38  Am.  Dec.  404;  Pratt  v.  Park- 
man,  24  Pick.  42;  Allen  v.  Williams,  12 
Pick.  297. 

Minnesota. —  Van  Dusen  v.  Piper,  42  Minn. 
43,  43  N.  W.  684. 

Mississippi. —  Bonner  v.  Marsh,  10  Sm.  & 
M.  376,  48  Am.  Dec.  754. 

Missouri. —  Johnson-Brinkman  Commission 
Co.  V.  Kansas  City  Cent.  Bank,  116  Mo.  558, 
22  S.  W.  813,  38  Am.  St.  Rep.  615. 

Weio  York. —  Citv  Bank  v.  Rome,  etc.,  R. 
Co.,  44  N.  Y.  136 ; '  Rochester  Bank  v.  Jones, 
4  N.  Y.  497,  55  Am.  Dec.  290  [reversing  4 
Den.  489];  Buffalo  Mar.  Bank  v.  Fiske,  9 
Hun  363  [affirmed  in  71  N.  Y.  353] ;  Indiana 
Nat.  Bank  v.  Colgate,  4  Daly  41. 

Oliio. —  Jordan  v.  James,  ,5  Ohio  88. 

Oregon. —  Walker  r.  Athena  First  Nat. 
Bank.  43  Greg.  102,  72  Pac.  635. 

Tinited  mates.— St.  Paul  Roller-Mill  Co.  r. 
Great  Western  Despatch  Co.,  27  Fed.  434; 
Alien  V.  Jones,  24  Fed.  11;  Audenried  v. 
[21] 


Randall,  2  Fed.  Cas.  No.  644,  3  Cliff.  99 ;  The 
Idaho,  12  Fed.  Cas.  No.  6,997,  5  Ben.  280; 
Walter  v.  Ross,  29  Fed.  Cas.  No.  17,122,  2 
Wash.  283. 

England. —  Barber  v.  Meverst^in,  L.  R.  4 
H.  L.  317,  39  L.  J.  C.  P.  187,  22  L.  T.  Rep. 
N.  S.  808,  18  Wkly.  Rep.  1041;  Pease  v. 
Gloahec,  L.  R.  1  P.  C.  219,  35  L.  J.  P.  C  66, 
15  L.  T.  Rep.  N.  S.  6,  15  \rk\j.  Rep.  201. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  538,  637. 

Existence  of  contract. —  For  the  delivery  of 
a  bill  of  lading  to  pass  the  property  in  the 
goods,  there  must  have  been  a  contract  of 
sale  existing.  Bonner  v.  Marsh,  10  Sm.  &  M. 
(Miss.)  376,  48  Am.  Dee.  754;  Walker  r. 
Athena  First  Nat.  Bank,  43  Greg.  102,  72 
Pac.  635. 

Goods  to  be  manufactured. —  On  a  sale  of 
flour  to  be  manufactured  an  instrument  styled 
a  "  bill  of  lading,"  dated  before  the  flour  had 
been  manufactured,  by  which  a  transporta- 
tion company  acknowledged  the  receipt  of  the 
flour  and  agreed  to  transport  it  cannot  be 
considered  .a  bill  of  lading  such  as  will  by  its 
indorsement  transfer  the  property.  Union  R., 
etc.,  Co.  V.  Yeager,  34  Ind.  1. 

76.  Ramish  f.  Kirschbraun,  107  Cal.  659, 
40  Pac.  1045. 

77.  Calm  v.  Pocketts  Bristol  Channel  Steam 
Packet  Co.,  [1899]  1  Q.  B.  643,  8  Aspin. 
516,  4  Com.  Cas.  168,  68  L.  J.  Q.  B.  515,  80 
L.  T.  Rep.  N.  S.  269,  15  T.  L.  R.  247,  47 
Wkly.  Rep.  422  Ireversing  [1898]  2  Q.  B. 
61,  8  Aspin.  415,  3  Com.  Cas.  197.  67  L.  J. 
Q.  B.  625,  79  L.  T.  Rep.  N.  S.  55,  14  T.  L.  R. 
426],  holding  that  where  on  a  shipment  of 
goods  a  bill  of  lading  is  sent  to  the  buyer 
with  draft  for  acceptance,  and  the  buyer 
without  accepting  the  draft  transfers  the  bill 
of  lading  to  a  subpurchaser,  who  pays  for 
the  goods  in  good  faith  without  notice  of 
any  lack  of  authority  on  the  part  of  his 
vendor  to  deal  with  tlie  bill  of  lading,  the 
original  buyer  had  obtained  possession  of  the 
bill  of  lading  with  the  consent  of  the  original 
seller  within  the  moaning  of  the  Sale  of 
Goods  Act  of  1893.  so  as  to  pass  title  to  th.-* 
subpurchaser  and  defeat  the  original  seller's 
riglit  of  stoppage  i)i  tra)}siti(. 

78.  Sewell  r.  Burdick.  10  App.  Cas.  74,  5 
Aspin.  376,  54  L.  J.  Q.  B.  126,  52  L.  T.  Rep. 
N.  S.  445.  33  W\<h'.  Rep.  461.  See  also  Mc- 
Pberson  r.  Neufter.  11  Rich.  (S.  C.)  267. 

79.  Georgia. —  Wilson  r.  Paulsen.  57  Ga. 
596. 
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even  as  against  third  persons;  but  where  a  specific  quantity  is  sold  to  be  loaded 
on  a  car  or  vessel,  the  property  in  the  goods  does  not  pass  as  fast  as  they  are 
loaded/^  unless  it  appears  that  such  was  the  intention  of  the  parties.  In  some 
cases  it  has  been  held  that  a  dehvery  of  a  part  of  the  goods  is  sufficient  to  pass 
title  to  the  whole/^  even  as  against  creditors  of  the  seller;  but  in  others  it  has 
been  held  that  a  partial  delivery  to  the  buyer  does  not  pass  title  to  the  part  not 
delivered. 

5.  Payment  of  Price  —  a.  In  General.  It  is  not  essential  to  a  transfer  of  the 
property  in  goods  sold  that  the  price  should  be  actually  paid,^®  even  where  the 
buyer  is  not  entitled  to  possession  until  such  pa^^ment  is  made;  nor  is  it  essen- 
tial that  the  price  be  fixed  if  the  parties  have  agreed  on  a  method  by  which  it  is 
to  be  determined. The  title  will  also  pass  as  against  creditors  and  subsequent 
purchasers  without  payment,  if  there  has  been  a  dehvery  to  the  buyer.  But 
even  as  between  the  parties  the  title  will  not  pass  until  payment  if  by  the  terms 
of  the  contract  such  payment  is  a  condition  precedent/^  or  it  otherwise  appears 


Indiana. —  Keen  i:.  Preston,  24  Ind.  395. 
Massachusetts. —  Mason   v.   Thompson,  18 
Pick.  305. 

Michigan. —  Summers  v.  Wagner,  87  Mich. 
272,  49  N.  W.  570. 

Minnesota. —  Fisliback  i\  Van  Dusen,  33 
Minn.  11],  22  N.  W.  244. 

Texas. —  Extcnee  v.  Stewart,  ( Civ.  App. 
1894)  26  S.  W.  896. 

Vermont. —  Hunt  t*.  Thurman.  15  Vt.  336, 
40  Am.  Dec.  683. 

West  Virginia. —  Buskirk  v.  Peck,  57  W. 
Va.  360,  50  S.  E.  432. 

United  States.— Guy  V.  U.  S.,  25  Ct.  CI.  61. 

80.  State  v.  Knapp,  etc.,  Co..  13  Mo.  App. 
467;  Bush  v.  Barfield,  1  Coldw.  (Tenn.)  92. 

81.  Summers  v.  Wagner,  87  Mich.  272.  49 
W.  570:  Gilbert  V.  New  York  Cent.,  etc., 

R.  Co  .  4  Hun  (N.  Y.)  378,  6  Thomps.  &  C. 
662;  Havs  v.  Pittsburgh,  etc.,  Packet  Co.,  33 
Fed.  552. 

82.  Summers  r.  Wagner,  87  Mjeh.  272,  49 
N.  W.  570. 

83.  Waldron  r.  Chase,  37  Me.  414.  59  Am. 
Dec.  56;  Hobbs  r.  Carr,  127  Mass.  532;  Legg 
V.  Willard,  17  Pick.  (Mass.)  140,  28  Am. 
Dec.  282;  Damon  v.  Osborn,  1  Pick.  (Mass.) 
476,  11  Am.  Dec.  229. 

84.  Hobbs  V.  Carr,  127  Mass.  532. 

85.  Berry  v.  Waterman,  71  Miss.  497,  15 
So.  234;  Wanamaker  v.  Yerkes,  70  Pa.  St.  443. 

86.  Arkansas. —  Beller  r.  Block,  19  Ark. 
566. 

Connecticut. —  Colegrove  v.  Snow,  45  Conn. 
88. 

Indiana. —  Smith  v.  Dallas,  35  Ind.  255 ; 
Henline  v.  Hall,  4  Ind.  189. 

Kentucky. —  S^veeney  v.  Owsley,  14  B.  Mon. 
413;  Denny  v.  Campbell,  4  S.  W.  301,  9  Kv. 
L.  Rep.  367. 

Louisiana. —  Ailing  f.  Bach,  2  La.  Ann. 
746,  under  code. 

Maine. —  Levasseur  v.  Gary,  (188G)  3  Atl. 
461;  Wing  v..  Clark.  24  Me.  366:  Bucknam  v. 
Nash,  12  Me.  474. 

Michigan. —  Bonn  v.  Haire,  40  ]\rich.  404; 
Kling  V.  Fries,  33  Mich.  275.' 

Minnesota. —  Rail  r.  Little  Falls  T>umber 
Co.,  47  Minn.  422.  50  N.  W.  471. 

Missouri. — Frazier  r.  Atchison,  etc.,  R.  Co., 
104  Mo.  App.  355,  78  S.  W.  679. 
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2V'e«7  Hampshire. — Kent  v.  Porter,  18  N.  H. 
50. 

A^ew  York. —  Olyphant  v.  Baker,  5  Den. 
379. 

North  Carolina. —  Andrews  v.  Grimes,  148 
N.  C.  437,  62  S.  E.  519;  Jenkins  v.  Jarrett, 
70  N.  C.  255. 

Pennsylvania. —  Pier  r.  Duff,  63  Pa.  St.  59. 

South  Carolina. —  Frazer  v.  Hilliard,  2 
Strobh.  309. 

Tennessee. —  Goodrum  r.  Smith,  3  Humphr. 
542. 

United  States.— Briggs  r.  U.  S.,  143  U.  S. 
346,  12  S.  Ct.  391,  36  L.  ed.  180  [reversing 
25  Ct.  CI.  126]. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  542. 

Unconditional  sales  generally  see  supra,  VI, 
A,  2,  c. 

Payment  deferred. —  The  mere  fact  that 
payment  for  grain  is  deferred  to  the  time  of 
shipment  and  is  to  be  made  against  shipping 
receipts  does  not  shoAv  that  the  title  does  not 
pass  until  shipment.  Browning  v.  McNear, 
145  Cal.  272,  78  Pac.  722. 

87.  Jenkins  v.  Jarrett,  70  N.  C.  255; 
Broyles  v.  Lowrev,  2  Sneed  (Tenn.)  22; 
Leonard  v.  Davis,' 1  Black  (U.  S.)  476,  17 
L.  ed.  222. 

88.  Alabama. —  Greene  r.  Lewis,  85  Ala. 
221,  4  So.  740,  7  Am.  St.  Rep.  42;  Wilkinson 
v.  Williamson,  76  Ala.  163;  Shealy  v.  Ed- 
Avards,  73  Ala.  175,  49  Am.  Rep.  43.' 

Georgia. —  Daniel  r.  Hannah,  106  Ga.  91, 
31  S.  E.  734. 

Illinois. —  Callaghan       Myers,  89  111.  566. 

Kentucky. —  Hagins  r.  Combs,  102  Ky.  165, 
43  S.  W.  222,  19  Ky.  L.  Rep.  1165. 

North  Carolina. —  Phifer  r>.  Erwin,  100 
N.  C.  59,  6  S.  E.  672. 

Pennsylvania. —  Pier  r.  Duff,  63  Pa.  St.  59. 

Wisconsin. —  McC'onnell  v.  Hughes,  29  Wis. 
537. 

Validity  of  contract  as  affected  by  fixing  of 
price  see  supra.  II,  D. 

89.  Nicol  V.  Crittenden,  55  Ga.  497 :  Green 
r.  Rowland,  16  Gray  (Mass.)  58;  Sandler  v. 
Bresnaham,  53  Midi.  567,  19  N.  W.  188;  Mc- 
Donald p.  Clear  Water  Short  Line  R.  Co.,  164 
Fed.  1007. 

90.  Harmon  r.  Goetter,  87  Ala.  325,  6  So. 
93;  Young  r.  Kansas  Mfg.  Co.,  23  Fla.  394, 
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that  such  was  the  mtention  of  the  parties,'*^  unless  the  condition  as  to  payment 
is  waived.''^ 

b.  Sale  on  Credit.  Where  the  sale  is  on  credit,  unless  a  different  intention  is 
manifested  by  agreement  or  otherwise,  the  property  in  the  goods  passes  on  delivery 
to  the  buyer,  and  in  the  absence  of  delivery  the  property  may  pass  except  as 
to  third  persons,  although  the  seller  retains  the  right  of  possession  until  the  price 
is  paid.^^  If,  however,  the  parties,  by  the  terms  of  the  agreement  or  otherwise, 
show  that  the  intention  was  that  the  property  should  remain  in  the  seller  until 
the  whole  price  is  paid  such  intention  will  be  given  effect/^'  The  most  common 
form  of  contract  of  this  nature  is  the  ^'  conditional  sale''  so  called. 

e.  When  Sale  Is  For  Cash.  While  sales  made  for  cash  or  cash  on  delivery  are 
not  strictly  speaking  conditional  sales, they  are  frequently  so  called, and  are 
conditional  in  the  sense  that  payment  is  to  be  precedent  to  or  at  least  concurrent 
with  dehvery.^'"^  So  it  is  ordinarily  held  that  where  the  sale  is  expressly  for  cash 
or  cash  on  delivery,  no  title  passes  to  the  buyer  until  payment  is  made,^  unless 


2  So.  817;  George  v.  Stiibbs,  26  Me.  243; 
Taylor  v.  Ayjplebaum,  154  Mich,  682,  118 
N.  W.  492.    See  also  infra,  VI,  A,  5,  c. 

91.  Kohler  v.  Havs,  41  Cal.  455;  Towne  v. 
Davis,  66  N.  H.  396,  22  Atl.  450;  Miller  v. 
Jones,  6G  Barb.  (N.  Y.)  148;  Kelley  r.  Up- 
ton, 5  Duer  (N.  Y.)  336;  Hull  v.  Pitrat,  45 
Fed.  94.    See  also  infra,  VI,  A,  5,  c. 

Intention  of  parties  as  affecting  transfer  of 
title  generally  see  supra,  VI,  A,  2,  a. 

93.  Young  i\  Kansas  Mfg.  Co.,  23  Fla.  394, 
2  So.  817. 

Waiver  of  payment  see  infra,  VI,  A,  5,  e. 

93.  Illinois.— Bell  v.  Farrar,  41  111.  400. 
Indiana. —  Smith  v.  Dallas,  35  Ind.  255. 
Kentuckil. —  Thompson  v.  Brannin,  94  Ky. 

490,  21  S.  W.  1057,  15  Ky.  L.  Rep.  36. 

Maryland. —  Bristol  Nat.  Bank  r.  Balti- 
more, etc.,  R.  Co.,  99  Md.  661,  59  Atl.  134, 
105  Am.  St.  Rep.  321. 

Massachusetts. —  Blanchard  r.  Fitzpatrick, 
146  Mass.  24,  14  N.  E.  919. 

Michigan.— Bluisdell  v.  Todd,  33  Mich.  176. 

Missouri. —  Ford  v.  Dj^er,  148  Mo.  528,  49 
S.  W.  1091. 

Nevi  Hampshire. —  Kent  v.  Porter,  18  N.  H. 
50. 

Nei.D  York. —  Sanger  v.  Waterbury,  116 
N.  Y.  371,  22  N".  E.  404;  Bayne  v.  Hard,  77 
N.  Y.  App.  Div.  251,  79  IST.  Y.  Suppl.  208 
[affirmed  in  174  N.  Y.  534,  66  N.  E.  1104]. 

Texas. —  Houston  Ice,  etc.,  Co.  r.  Edgewood 
Distilling  Co.,  (Civ.  App.  1901)  63  S.  W. 
1075. 

Cash  or  credit. —  Where  goods  are  ordered 
by  mail  from  a  merchant  who  is  accustomed 
to  sell  to  the  buyer  on  credit,  and  nothing  is 
said  as  to  the  terms  of  the  sale,  payment  is 
not  a  condition  precedent  to  the  vesting  of 
title  in  the  buyer.  Brooks  v.  George  A. 
Friend  Paper  Co.,  94  Tenn.  701,  31  S.  W. 
160. 

Modification  of  contract. — ^^Hiere  goods  are 
sold  partly  on  credit  and  the  contract  is 
modified  by  substituting  more  expensive 
goods  on  condition  that  the  bnlance  sliall  be 
paid  on  delivery,  the  title  does  not  pass  un- 
less such  pavment  is  made.  Sclior  r.  Roher, 
••^4  l\Tiso.  (N.  Y.)  792.  69  N".  Y.  Slippl.  929. 

94.  Owens  v.  Weedman.  82  111.  409.  See 
also  Bradley  v.  Michael,  Smith  (Ind.)  346. 


95.  George  v.  Stubbs,  20  Me.  243;  Hull  v. 
Pitrat,  45  Fed.  94. 

96.  See  infra,  X. 

97.  Johnson  Brinkman  Commission  Co.  c. 
Kansas  City  Cent.  Bank,  110  Mo.  558,  22 
S.  W.  813,  38  Am.  St.  Rep.  015;  Hart  v.  Bos- 
ton, etc.,  R.  Co.,  72  N.  li.  410,  56  Atl.  920; 
Hirsch  v.  C.  W.  Leatherbee  Lumber  Co.,  69 
N.  J.  L.  509,  55  Atl.  645. 

Conditional  sales  see  infra,  X. 

98.  Evansville,  etc.,  R.  Co.  v.  Erwin,  84 
Ind.  457;  Stone  v.  Perry,  60  Ate.  48;  Adams 
V.  O'Connor,  100  Mass.  515,  1  Am.  Rep.  137; 
Hirsch  r.  C.  W.  Leatherbee  Lumber  Co.,  69 
N.  J.  L.  509,  55  Atl.  645. 

99.  Drake  v.  Scott,  130  Ala.  201,  33  So. 
873,  96  Am.  St.  Rep.  25;  Johnson-Brinknuui 
Commission  Co.  v.  Kansas  City  Cent.  Bank. 
116  Mo.  .558,  22  S.  W.  813,  38  Am.  St.  Rep. 
015;  Kelley  v.  Upton,  5  Duer  (X.  Y.)  330. 

Although  a  part  of  the  price  has  been  paid 
the  buyer  acquires  no  right  of  possession  un- 
til the  whole  amount  is  paid.  Owens  r. 
Weedman,  82  HI.  409. 

1.  Alabama. —  Drake  r.  Scott,  126  Ala.  261, 
33  So.  873,  96  Am.  St.  Rep.  25. 

Calif Grnia. —  Hilmer  r.  Hills,  138  Cal.  134, 
70  Pac.  1080. 

Georgia. —  Wheeler,  etc.,  Mfg.  Co.  r.  Irish 
American  Dime  Sav.  Bank,  105  Ga.  57,  31 
S.  E.  48;  Bergan  r.  Magnus,  98  Ga.  514.  25 
S.  E.  570. 

Illinois. —  Sibley  r.  Tie.  88  111.  287:  Rod- 
din  V.  Shurley,  66  111.  23;  Rvan  r.  Kimberlv, 
118  111.  App.  361;  HofTnian'r,  Cuher,  7  111. 
App.  450. 

Indiana. —  Lanman  r.  ^fcGregor,  94  Ind. 
301 ;  Evansville,  etc.,  R.  Co.  r.  Irwin.  84  Ind. 
457;  Rauh  r.  Waterman,  59  Ind.  App.  344, 
61  N.  E.  743,  63  N.  E.  42. 

loua. —  Budloiig  r.  Cottroll.  04  Iowa  234, 
20  X.  W.  160. 

Maine. —  Ballantyne  r.  Appleton,  82  Me. 
570,  20  Atl.  235;  Stone  r.  Porrv,  60  :^re.  48; 
Tloudletto  r.  Tallman,  14  Me.  400, 

Massachvsriis. — Adams  r.  O'Connor.  100 
Mass.  515.  1  Am.  Rep.  137. 

]fi}incsol(i. —  Globe  Milliner  Co.  r.  ^linne- 
a))oHs  El.  Co..  44  :\rinn.  153,' 46  X.  W.  300. 

Mississippi. —  Crane  r.  Davi«.  (  IF^noi  21 
So.  17. 
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the  condition  as  to  payment  is  waived  by  the  seller,^  although  there  may  have 
been  a  dehvery  of  the  goods.-'  In  some  jurisdictions  there  are  statutes  expressly 
providing  that  in  the  case  of  certain  sales  title  shall  not  pass  until  payment  is 
made/  A  cash  sale  is  not,  however,  necessarily  a  conditional  sale;  '  but  although 
it  is  expressly  for  cash,  or  cash  on  delivery,  payment  of  the  price  may  or  may 
not  be  a  condition  precedent  to  the  transfer  of  title,  according  to  the  intention 
of  the  parties.^  If  by  the  use  of  such  terms  the  parties  understand  merely  that 
no  credit  is  to  be  given  and  that  the  seller  will  insist  upon  his  right  to  retain  pos- 


Missouii. —  Coleman  v.  Reynolds,  207  Mo. 
403,  105  S.  W.  1070;  Jolinson-Brinknian 
Commission  Co.  v.  Kansas  City  Cent.  Bank, 
116  Mo.  558,  22  S.  W.  818,  38  Am.  St.  Rep. 
015;  Howard  c.  Haas,  131  Mo.  App.  499,  109 
S.  W.  1070;  Sharp  v.  Hawkins,  129  Mo.  App. 
80,  107  S.  W.  1087;  Johnston  v.  Parrott,  92 
Mo.  App.  199 ;  Johnson-Brinkman  Commis- 
sion Co.  r.  Missouri  Pac.  R.  Co.,  72  Mo.  App. 
437;  Strauss  r.  Hirach,  03  Mo.  App.  95. 

IVf";  Ua Dtpshire. —  Hart  r.  Boston,  etc.,  R. 
Co.,  72  N.  H.  410,  50  Atl.  920;  Paul  r.  Read, 
52  N.  H.  130. 

Neic  Jersey. —  Plirsch  v.  C.  W.  Leatherbee 
Lumber  Co.,  09  N.  .T.  L.  509,  55  Atl.  045. 

Neio  York. — Pierson  r.  Hoag,  47  Barb.  243; 
Wliitcomb  V.  Hungerford,  42  Barb.  177; 
Kellev  r.  Upton.  5  Duer  330;  Lange  r.  Pisch, 
9  Misc.  475,  30  N.  Y.  Suppl.  220. 

Oklahoma. —  Mclver  r.  Williamson-Halsell- 
Frasier  Co.,  19  Okla.  454,  92  Pac.  170,  13 
L.  R.  A.  N.  S.  093. 

Pennsylvania. —  Blair  V.  Clark,  37  Pa. 
Super.  Ct.  44. 

Tennessee. —  Harding  r.  Metz,  1  Tenn.  Ch. 
610. 

Texas. —  Austin  r.  Welch,  31  Tex.  Civ. 
App.  526.  72  S.  W.  881;  Joseph  r.  Cannon,  11 
Tex.  Civ.  App.  295,  32  S.  W.  241. 

C/ffl7/.— Paulson  ?•.  Lvon.  20  Utah  438,  73 
Pac.  510. 

West  Mrqinia. —  Haines  r.  Cochran,  20  W. 
Va.  719. 

Thiiicd  States. —  Copland  t*.  Bosquet,  0  Fed. 
Cas.  Xo.  8.212,  4  Wash.  588. 

Enqland.—  Qodi^  r.  Rose,  17  C.  B.  229,  I 
Jur.  X.  S.  1173,  25  L.  J.  C.  P.  01,  4  Wk\v. 
Rep.  129.  84  E.  C.  L.  229. 

2.  Wheeler,  etc..  Mfg.  Co.  r.  Irish-American 
Dime  Sav.  Bank,  105  Ga.  57,  31  S.  E.  48; 
.Tohnson-Brinkrnan  Commission  Co.  r.  Kansas 
City  Cent.  Bank,  110  Mo.  558,  22  S.  W.  813, 
38  Am.  St.  Rep.  615 ;  Paul  v.  Read,  52  N".  jj 
130;  Paulson  v.  Lvon,  20  Utah  438,  73  Pac. 
510. 

Waiver  of  condition  as  to  payment  see  in- 
fra. VT.  A,  5.  e. 

3.  Alahama.—  'Drsike  r.  Scott,  136  Ala.  261, 
33  So.  S73,  96  Am.  St.  Rep.  25. 

Missouri. —  Johnson-Brinkman  Commission 
Co.  V.  Kansas  Citv  Cent.  Bank,  110  Mo.  558, 
22  S.  W.  813,  38  Am.  St.  Rep.  615. 

New  Jersey. —  Hirsch  r.  C.  W.  Leatherbee 
Lumber  Co.,  69  N.  J.  L.  509.  55  Atl.  045. 

Were  York. —  Lange  r.  Pisch,  9  Misc.  475, 
30  N.  Y.  Suppl.  220. 

Pennsylvania. —  Blair  r.  Clark,  87  Pa. 
Super.  Ct.  44. 

Texas. — Austin  r.  Welch,  31  Tex.  Civ.  App. 
526,  72  S.  W.  881. 
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t/7a/(.— Paulson  v.  Lyon,  20  Utah  438,  73 
Pac.  510. 

Effect  of  delivery  as  to  waiver  of  payment 
see  infra,  VI,  A,  5,  e. 

4.  Lehman  v.  Warren,  53  Ala.  535 ;  Butler 
V.  Georgia,  etc.,  R.  Co.,  119  Ga.  959,  47  S.  E. 
320;  Roberts  f.  Savannah,  etc.,  R.  Co.,  75 
Ga.  225;  Gunn  r.  Knoop,  73  Ga.  510;  Spar- 
row V.  Pate,  07  Ga.  352;  Flanders  v.  May- 
nard,  58  Ga.  50. 

In  Alabama  the  statute  (Rev.  Code,  §  1104) 
provides  that  "  no  cotton  sold  by  commission 
merchants  to  brokers  or  buyers  shall  be  con- 
sidered as  delivered  and  the  ownership  given 
up  until  the  same  is  fully  paid  for."  Lehman 
r.  Warren,  53  Ala.  535." 

In  Georgia  the  statute  provides  that  "cot- 
ton, corn,  rice,  crude  turpentine,  spirits  tur- 
pentine, rosin,  pitch,  tar,  or  other  products 
sold  by  planters  and  commission  merchants 
on  cash  sale,  shall  not  be  considered  as  the 
property  of  the  buyer  until  fully  paid  for, 
altliough  it  may  have  been  delivered  to  the 
buj'cr:  Provided,  that  in  cases  where  the 
whole  or  any  part  of  the  property  has  been 
delivered  to  the  buyer,  the  right  of  the  seller 
to  collect  the  purchase-money  shall  not  be 
affected  by  its  subsequent  loss  or  destruc- 
tion." Butler  V.  Georgia,  etc.,  R.  Co.,  119 
Ga.  959.  47  S.  E.  320.  The  title  of  the  seller 
may  be  asserted  by  him  even  as  against  a 
hona  fide  purchaser  from  his  vendee.  Flan- 
nery  r.  Harley,  117  Ga.  483,  43  S.  E.  705. 
The  statute  applies  only  to  planters  and  com- 
mission merchants,  but  a  planter  m^j  avail 
himself  of  the  statute  in  regard  to  a  sale 
of  cotton  whether  it  was  produced  by  him 
or  acquired  from  another.  Butler  v.  Georgia, 
etc.,  R.  Co.,  supra.  So  also  the  statute  ap- 
plies to  sales  by  commission  merchants  on 
their  own  account  as  well  as  to  sales  made 
by  them  as  representatives  of  a  planter. 
Augusta  T^Tat.  Bank  v.  Augusta  Cotton,  etc., 
Co.,  104  Ga.  403,  30  S.  E.  888.  A  cash  sale 
of  cotton  delivered  on  Saturday  is  not  con- 
verted into  a  credit  sale  because  on  the  fol- 
lowing Monday  the  seller  receives  a  check 
for  the  price,  deposits  it  in  a  bank  draws 
against  the  account,  and  marks  the  bill  paid. 
Chnrlestoia,  etc  ,  Co.  v.  Pope,  122  Ga.  577,  50 
S.  E.  374. 

5.  Wabash,  etc.,  R.  Co.  v.  Shryock,  0  111. 
App.  323;  Fishback  v.  Van  Dusen,  33  Minn. 
Ill,  22  K  W.  244;  Clark  r.  Greeley,  62  N.  H. 
394. 

6.  Wabash,  etc.,  R.  Co.  r.  Shryock,  9  111. 
App.  323;  Towne  V.  Davis,  66  K  FT.  396,  22 
Atl.  450;  Clark  v.  Greeley,  62  N.  H.  304. 

Use  of  terms. —  The  expressions  "cash," 
"cash  dov/n,"  or  "cash  on  delivery,"  as  used 
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session  until  payment  is  made,  the  contract  is  so  far  executed  as  to  pass  title  to 
the  buyer;  ^  but  if  it  is  understood  that  the  property  in  the  goods  is  to  remain 
in  the  seller  until  the  price  is  paid  no  title  passes  until  payment.^  Even  where 
the  contract  does  not  expressly  provide  as  to  the  time  of  payment,  if  there  is  no 
provision  for  credit  it  will  be  presumed  that  the  sale  is  for  cash,^  and  that  pay- 
ment and  dehvery  are  to  be  concurrent,^^  so  that  until  payment  is  made  the  buyer 
acquires  no  right  to  possession;  but  whether  payment  is  a  condition  precedent 
to  the  passing  of  title  depends  primarily  upon  the  intention  of  the  parties. In 
some  cases  it  has  been  held  that  since,  where  the  time  of  payment  is  not  stipu- 
lated, the  sale  is  presumed  to  be  for  cash,^'^  the  general  rule  as  to  cash  sales  applies, 
and  that  the  title  does  not  pass  until  payment  is  made  unless  the  condition  is 
waived, ^■^  particularly  if  there  has  been  no  delivery,^'  Other  cases,  however, 
apply  the  general  rule  previously  stated  in  regard  to  unconditional  sales,^^  hold- 
ing that,  if  the  goods  are  specific  and  the  contract  is  otherwise  complete,  the  prop- 
erty,,unless  a  contrary  intention  appears,  passes  at  once,^'  subject  to  the  seller's 


in  sales,  ma}'  be  used  in  two  different  senses; 
one  where  "the  words  indicate  simply  that 
the  goods  must  be  paid  for  before  the  buyer 
is  entitled  to  possession,  and  the  other  Avhere 
tliey  indicate  an  intention  not  to  part  with 
the  title  until  the  price  is  paid.  A  cash  sale 
is  not  as  a  matter  of  law  either  a  conditional 
or  an  unconditional  sale.  Austin  v.  Welch, 
31  Tex.  Civ.  App.  526,  72  S.  W.  881. 

7.  Towne  v.  Davis,  66  N.  H.  396,  22  Atl. 
460;  Austin  v.  Welch,  31  Tex.  Civ.  App.  526, 
72  S.  W.  881. 

8.  Towne  r.  Davis,  66  N.  H.  396,  22  Atl. 
450;  Clark  v.  Greelev,  62  K  H.  394;  Austin 
V.  Welch,  31  Tex.  Civ.  App.  526,  72  S.  W. 
881. 

9.  Maine. —  Berlaiwskv  v.  Rosenthal,  104 
Me.  62,  71  Atl.  69. 

Mafisackv setts. —  Scudder  r.  Bradburv,  10() 
^[ass.  422. 

Minnesota. — Sanborn  r.  Shipherd,  59  Minn. 
144,  60  N.  W.  1089;  Fisliback  v.  Van  Dusen, 
33  Minn.  Ill,  22  N".  W.  244. 

Ohio. —  Pullman  Palace  Car  Co.  r.  Clobe 
Polling  Mill  Co.,  4  Ohio  Cir.  Ct.  301,  2  Ohio 
Cir.  Dec.  558. 

Pennsylvania. —  Welsh  r.  Bell,  32  Pa.  St. 
12. 

Vermont. —  Turner  v.  IMoore,  58  Vt.  455,  3 
Atl.  467. 

10.  California. —  Beauchamp  v.  Archer,  58 
Cal.  431,  41  Am.  Rep.  266. 

Illinois  —  Wabash,  etc.,  R.  Co.  r.  Shrvock. 
9  Til.  App.  323. 

Minnesota. —  Sanborn  r.  Sliiphord.  50  'Minn. 
144,  60  N.  W.  1089;  Fishback  t\  Van  Duson, 
33  Minn.  Ill,  22  N.  W.  244. 

0/?,7o.— Pullman  Palnoo  Car  Co.  7-.  Olobe 
Polling  Mill  Co.,  4  Ohio  Cir.  Ct.  301,  2  Oliio 
Cir.  Dec.  558. 

f^outh  Carolina. — Pickett  r.  Cloud,  1  Bailev 
3(52. 

11.  Sanborn  r.  Sliiphord.  59  Minn.  144,  60 
N.  W.  1089;  Pickett  v.  Cloud,  1  Bailey 
(S.  C.)  362. 

12.  Wabash,  etc.,  R.  Co.  r.  Shrvock,  9  111. 
App.  323. 

13.  Pullman  Palace  Car  Co.  r.  Olobe  Roll- 
inor  Mill  Co..  4  Ohio  Cir.  Ct.  301.  2  Ohio  Cir. 
Dec.  558;  Welsh  r.  Bell.  32  Pa.  St.  12,  And 

see  cases  cited  infra,  note  14. 


14.  Maine. —  Berlaiwsky  v.  Rosenthal,  104 
Me.  62,  71  Atl.  69;  Phillips  d.  Ilunnewell.  4 
Me,  370. 

Missouri. — Sharp  v.  Hawkins,  129  Mo.  App. 
80,  107  S.  W.  1087;  tlall  v.  Missouri  Pac.  R. 
Co.,  50  Mo.  App.  179. 

North  Carolina. —  Hughes  v,  Knott,  138 
K  C.  105,  50  S.  E.  586. 

Ohio. —  Pullman  Palace  Car  Co.  r.  Globe 
Rolling  :\[ill  Co.,  4  Ohio  Cir.  Ct.  301,  2  Ohio 
Cir.  Dec.  558. 

Pennsylvania. —  Welsh  v.  Bell,  32  Pa.  St. 
12. 

Vermont. —  Turner  v.  Moore,  58  Vt.  455,  3 
Atl.  467. 

15.  Welsh  V.  Bell,  32  Pa.  St.  12. 

Effect  of  delivery. —  Where  nothing  is  said 
as  to  the  time  of  payment  the  presumption 
is  that  it  is  a  cash  sale,  but  a  delivery  is  pre- 
sumptively a  waiver  of  tJie  condition  wliich 
attaches  to  a  cash  sale,  so  that  the  title  will 
pass  to  the  buyer.  Scudder  r.  Bradbury,  106 
Muss.  422.    And  see  infra,  VI,  A,  5,  e.  ' 

16.  See  supra,  VT,  A,  2,  c. 

17.  Alahama. —  .Magee  r  Billingslev,  3  Ala. 
67i). 

Illinois. —  Barrov/  v.  Window,  71  111.  214; 
Wade  V.  Moffett,  21  111.  110,  74  Am.  Dec. 
79. 

Indiana. —  Cloud  r.  Moorman.  IS  Tnd.  40; 
Sherrv  r.  Pickcn.  10  Ind.  375;  P.radlev  r. 
Michaek  Smith  346. 

Kentuchy. —  Sweencv  r.  Owslov.  14  B. 
:Mon.  332;  Willis  r.  Willis,  6  Dana  48. 

]\Iaiue. —  Wino'  r.  Clark.  24  :\re.  366. 

Massar-hv^clfs. —  Tlaskins  r.  Warren,  115 
Mass.  514:  Mov^e  r.  Sherman,  106  IVTass.  430. 

Nrn-j  TTampshirc. —  Clark  r.  Draj^or.  19 
N".  IT.  419. 

Xcir  Voil-. —  Ilavden  r.  De  ^lets.  53  X.  V. 
426;  IJovvy  r.  :\lodburv,  10  Hun  540:  Welch 
r.  "Manat.  1  Hionips.  c"('  C.  575. 

yorih  Cdrnhiia. —  Richardson  r.  InsnrancG 
Co.  of  Xorlh  America.  136  X.  C.  314.  48  S.  E. 
733:  Jenkins  r.  Jarrett.  70  N.  C.  255. 

Tennessee. —  Brovlos  r.  Lowrey,  2  Sneed  22; 
Potter  r.  Coward.  "Afeigs  22. 

Virqhiin. —  Ch.a]mian  r.  Campbell.  13  Oratt. 
105. 

TJniled  FHatea. —  Leonard  Davis.  1  Black 
476,  17  L.  cd.  222. 


[VI,  A,  5,  c] 
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iien/^  so  as  to  place  the  goods  at  the  risk  of  the  buyer/**  although  he  is  not  entitled 
to  possession  until  payment  is  made  or  tendered."^  This  rule  does  not  apply,  how- 
ever, if  there  is  any  other  condition  to  be  performed  or  act  done  with  reference 
to  the  thing  sold,  as  for  the  purpose  of  identifying  it,  putting  it  in  a  dehverable 
state,  or  ascertaining  the  price.^^  Of  course  if  by  the  contract  payment  of  the 
price  is  a  condition  on  which  the  passing  of  the  property  depends,  the  property 
will  not  pass  until  the  condition  is  fulfilled." 

d.  When  Note  or  Security  Is  to  Be  Given.  Where  by  the  contract  the  giving 
of  a  note  or  other  security  in  payment  of  the  price  is  a  condition  on  which  the 
transfer  of  the  property  depends  the  property  does  not  pass  until  the  condition 
is  fulhlied/^  unless  the  condition  is  waived;  but  the  mere  fact  that  payment  is 
to  be  made  in  this  manner  is  not  inconsistent  with  the  immediate  transfer  of  the 
property  if  such  is  the  intention,^^  and  where  the  intention  is  not  clear  the  ques- 
tion is  one  of  fact  dependent  on  all  the  circumstances.^^    The  condition  may  be 


18.  Haskins  v.  Wanen,  115  Ma8s.  514; 
Morse  v.  Sherman,  lOG  Mass.  430;  Clark  r. 
Draper,  19  N.  H.  419;  Welch  v.  Moffat,  1 
Thomps.  k  C.  (N.  Y.)  575. 

19.  Illinois. —  Barrow  r.  Window,  71  111. 
214. 

Kentucky. —  Sweeney  v.  Owslev,  14  B.  Mon. 
413;  Willis  v.  Willis, 'o  Dana  48. 

Maine.— \Nmg  v.  Clark,  24  Me.  3GC. 

North  Carolina. —  Kiehardson  r.  Insurance 
Co.  of  North  America,  136  N.  C.  314,  48  S.  E. 
733. 

Virginia. —  Chapman  i\  Campbell,  13  Gratt. 
105. 

Risk  of  loss  or  injury  generally  see  infra, 
VI,  A,  9.  b. 

20.  Illinois. —  Wade  r.  Moffett,  21  111.  110, 
74  Am.  Dec.  79. 

Massachusetts. —  Haskins  r.  Warren,  115 
Mass.  514. 

JVetc  Hampshire. —  Clark  r.  Draper,  19 
K  H.  419. 

North  Carolina. — •Richardson  v.  Insurance 
Co.  of  North  America.  136  N.  C.  314,  48  S.  E. 
733. 

United  f^tates. —  Leonard  r.  Davis,  1  Black 
476,  17  L.  ed.  222. 

Canada. —  Rogers  r.  Devitt,  25  Ont.  84: 
Butters  v.  Stanley,  21  U.  C.  C.  P.  402. 

21.  Magee  r.  Billingsley,  3  Ala.  679. 
Acts  which  must  be  done  before  title  passes 

see  supra,  VI.  A,  2,  d. 

22.  Harmon  v.  Goetter,  87  Ala.  325,  6  So. 
93:  Kost  r.  Reilly.  62  Conn.  57.  24  Atl.  519; 
George  f.  Stubbs,  26  Me.  243 ;  Lenoir  r.  Dib- 
rell,  1  Tex.  App.  Civ.  Cas.  §  1110. 

23.  California. — Wise  r.  Collins.  121  Cal 
147,  53  Pac.  640. 

Georgia. — Mathewson  r.  Belmont  Flourin-' 
Mills  Co.,  76  Ga.  357. 

Indiana. —  Kountz  v.  Hart,  17  Ind.  329: 
Platter  v.  Acker,  13  Ind.  App.  417,  41  N.  E. 
832. 

Iowa. — Amundson  v.  Standard  Printing, 
etc..  Co.,  140  Iowa  464.  118  N.  W.  789. 

Kentucky. —  Bainbridge  r.  Caldwell,  4 
Dana  21L 

Massachusetts. —  Ullman  v.  Barnard,  7 
Gray  554:  Whitwell  r.  Vincent,  4  Pick.  449, 
16  Am.  Dee.  355. 

New  Hampshire. —  Parker  v.  Mitchell,  5 
N.  H.  165. 

[VI,  A,  5.  e] 


Neu;  York. —  Osborn  v.  Gantz,  60  N.  Y. 
540  [affirming  38  N.  Y.  Super.  Ct.  148]. 

North  Carolina. —  Millhiser  v.  Erdman,  98 
N.  C.  292,  3  S.  E.  521,  2  Am.  St.  Eep.  334. 

Ohio. —  Bonliam  v.  Hamilton.  66  Ohio  St. 
82,  63  N.  E.  597. 

Pennsylvania. —  Brown  v.  Reber,  30  Pa. 
Super.  Ct.  114. 

i^outh  Dakota. —  Baskerville  v.  Johnson,  20 
S.  D.  88,  104  N.  W.  913;  J.  1.  Case  Thresh- 
ing Mach.  Co.  i\  Eichinger,  15  S.  D.  530,  91 
N.  W.  82. 

Texas. —  Lang  v.  Rickmers,  70  Tex.  108,  7 
S.  W.  527;  Mechanics'  Bank  v.  Gullett  Gin 
Co.,  (Civ.  App.  1898)  48  S.  W.  627;  Austin 
V.  Welch,  31  Tex.  Civ.  App.  526,  72  S.  W. 
881. 

United  States. —  Maddux  r.  Usher,  16  Fed. 
Cas.  No.  8,936,  2  Hask.  261. 

England.— ^Nalker  v.  Clyde,  10  C.  B.  N.  S. 
381,  100  E.  C.  L.  381. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  544. 

Transfer  of  note. — Where  the  seller  trans- 
fers without  recourse  the  purchase-money 
notes  to  another,  the  transferee  does  not  ac- 
quire title  to  the  property  but  is  simply  a 
creditor  of  the  purchaser  to  whom  title  has 
passed.  Farrar  v.  Brackett,  86  Ga.  463,  12 
S.  E.  686. 

24.  Smith  v.  Dennie,  6  Pick.  (Mass.)  262, 
17  Am.  Dec.  368. 

25.  Duncan  v.  Lewis,  1  Duv.  (Ky.)  183; 
Embree-]^.IcLean  Carriage  .Co.  v.  Lusk,  11 
Tex.  Civ.  App.  493,  33  S.  W.  154. 

Indorsement  of  note. — ^^Vhere  one  of  the 
terms  of  the  contract  of  sale  is  that  the 
notes  for  the  price  shall  be  indorsed  by  a 
certain  person,  but  it  appears  that  the  sale 
was  made  without  reservation  of  title,  and 
that  the  indorsement  was  to  be  given  merely 
as  additional  security  and  not  intended  as  a 
condition  precedent,  a  failure  to  obtain  such 
indorsement  will  not  prevent  the  passing  of 
title.  Hazlehurst  Lumber  Co.  r.  J.  A.  Fay, 
etc.,  Co.,  (Miss.  1895)  18  So.  485. 

26.  Indiana. —  Platter  v.  Acker,  13  Ind. 
App.  417,  41  N.  E.  832. 

Netr  Hampshire  —  Towne  r.  Davis,  66 
N.  H.  396,  22  Atl.  450. 

Neu-)  Jersey. —  Brock  r.  O'Donnell,  45 
N.  J.  L.  441  '[affirmed  in  49  N.  J.  L.  230, 
10  Atl.  708]. 
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waived  by  the  seller,^^  as  by  an  unconditional  deliveiy  of  the  goods.^^  Unless  a 
different  intention  appears,  however,  where  the  goods  are  to  be  paid  for  on  dehvery 
by  bill,  note,  or  other  security  it  is  generally  held  that  this  is  a  condition  precedent 
to  the  transfer  of  the  property,-^''  and  that  unless  the  condition  is  waived  the  title 
will  not  pass  until  it  is  compHed  with,  although  there  has  been  a  delivery  of  the 
goods.^^ 

e.  Waiver  of  Payment  —  (i)  In  General.  The  condition  as  to  payment  or 
security  is  one  which  may  be  waived  by  the  seller,  in  which  case  title  to  the  goods 
sold  will  vest  in  the  buyer,  although  the  condition  has  not  been  performed.^^ 
Such  condition  will  ordinarily  be  held  to  be  waived  by  an  unconditional  delivery 
of  the  goods  by  the  seller  to  the  buyer  without  requiring  payment  or  security 


Neic  York. —  Empire  State  Type  Founding 
Co.  V.  Grant,  114  N.  Y.  40,  21  N.  E.  49; 
Williams  v.  Insurance  Co.  of  North  America, 

1  Hilt.  345. 

Canada. —  McCall  v.  Gillespie,  24  N. 
Brunsvv.  98. 

27.  Smith  v.  Dennie,  6  Pick.  (Mass.)  262, 
17  Am.  Dec.  368. 

28.  England  v.  Forbes,  7  Houst.  (Del.) 
301,  31  Atl.  895;  Smith  u.  Dennie,  6  Pick. 
(Mass.)  262,  17  Am.  Dec.  368;  Mills  r.  Hal- 
lock,  2  Edw.  (N.  Y.)  652. 

Waiver  of  payment  see  infra.  VI,  A,  5,  e. 

29.  Florida. —  Y'oung  c.  Kansas  Mfg.  Co., 
23  Fla.  394,  2  So.  817. 

Iowa. —  Thorpe  v.  Fowler,  57  Iowa  541,  11 
N.  W.  3. 

Maine. —  Peabody  v.  Maguire,  79  Me.  572, 
12  Atl.  630;  Seed  v.  Lord,  66  Me.  580;  Stone 
L\  Perry,  60  Me.  48. 

Massachusetts. — Salomon  v.  Hathaway,  126 
Mass.  482;  Armour  v.  Pecker,  123  Mass.  143; 
Hirschorn  v.  Canney,  98  Mass.  149;  Whitney 
V.  Eaton,  15  Gray  225 ;  Coggill  v.  Hartford, 
etc.,  R.  Co.,  3  Gray  545;  Tyler  v  Freeman,  3 
Cush.  261;  Hill  r.  Freeman,  3  Cush.  257. 

Netc  York. —  Russell  r.  Minor,  22  Wend. 
659. 

Pennsylvania  —  Nicholson  v.  Taylor,  31  Pa. 
St.  128,  72  Am.  Dec.  728. 

Vermont. —  Chalmers  v.  McAuley,  68  Vt. 
44,  33  Atl.  767. 

Wisconsin. —  Congar  v.  Galena,  etc.,  R.  Co., 
17  Wis.  477. 

Snr//awc/.— Bishop  f.  Shillito,  2  B.  &  Aid. 
329  note,  20  Rev.  Rep.  457  note. 

30.  Young  V.  Kansas  Mfg.  Co.,  23  Fla.  394, 

2  So.  .«17:  Seed  r.  Lord,  66  Me.  580;  Armour 
r.  Pecker.  123  Mass.  143;  Whitnev  c  Eaton, 
15  Gray  (Mass.)  225. 

Waiver  of  payment  see  infra,  VI,  A,  5,  e. 

31.  Crawford  r.  Spraggins,  109  Ala.  353, 
19  So.  372;  Neal  r.  Boggaai,  97  Ala.  611,  11 
So.  809;  Powell  r.  Brad'lee,  9  Gill  &  J.  (Md.) 
220.  And  see  cases  cited  infra,  notes  32- 
35. 

32.  -4  Za?)rtj?v a.— Crawford  r.  Spraggins,  109 
Ala.  353,  19  So.  372;  Neal  r.  Boggan.  97  Ala. 
611.  11  So.  809;  Blaokshear  r.  Burke,  74  Ala. 
239. 

Dchncdrc. —  i<]n<>iand  r.  Forbes,  7  Houst. 
301,  31  Atl.  895.' 

Georgia. —  WHieoler,  etc.,  Mfg.  Co.  r.  Irish- 
American  Dime  Sav.  Bank,  105  Ga.  57.  31 
S.  E.  48. 


Illinois. —  Riley  v.  DuBois,  14  111.  App. 
236;  Martin  v.  Wirts,  11  111.  App.  567. 

Indiana. —  Moffatt  v.  Green,  9  Ind.  198. 

Louisiana. —  Lee  v.  Galbraith,  5  La.  Ann. 
343. 

Maine. —  Pinkham  v.  Appleton,  82  Me.  574, 
20  Atl.  237;  Mixer  v.  Cook,  31  Me.  340. 

Maryland. — Farmers'  Phosphate  Co.  v.  Gill, 
69  Md.  537,  16  Atl.  214,  9  Am.  St.  Rep.  443, 
1  L.  R.  A.  767;  Foley  v.  Mason,  6  Md.  37; 
Powell  V.  Bradlee,  9  Gill  &  J.  220. 

Massachusetts. —  Mauger  v.  Crosby,  117 
Mass.  330;  Freeman  v.  Nichols,  116  Mass. 
300;  Upton  v.  Sturbridge  Cotton  Mills,  111 
Mass.  446;  Smith  v.  Dennie,  6  Pick.  262,  17 
Am.  Dec.  368;  Carleton  v.  Sumner,  4  Pick. 
516. 

Minnesota. —  Fishback  v.  Van  Dusen,  33 
Minn.  111.  22  N.  W.  244. 

Missouri. —  Scharff  r.  Mever.  133  Mo.  428. 
34  S.  W.  858,  54  Am.  St.  Rep.  672 ;  Oester 
V.  Sitlington,  115  Mo.  247,  21  S.  W.  820. 

JVehraska. —  Allen  i7.  Rushford,  72  Nebr. 
907,  101  N:  W.  1028;  Sutro  r.  Hoile,  2  Nebr. 
186. 

New  Jersey. —  Leatherbury  v.  Connor,  54 
N.  .1.  L.  172,  23  Atl.  684,  33  Am.  St.  Rep. 
672;  Heller  v.  Elliott,  44  N.  J.  L.  467:  Colo 
V.  Berry,  42  N.  J.  L.  308,  36  Am.  Rep.  511. 

Neic  York. —  Husted  r.  Ingraham,  75  N.  Y'. 
251  ;  Smith  r.  Lynes,  5  N.  Y.  41  [affirming 
3  Sandf.  203]  ;  Rawls  v.  Deshler,  4  Abb.  Dec. 
12,  3  Keyes  572,  3  Transcr.  App.  91 ;  Wheeler, 
etc.,  Mfg.  Co.  17.  Keeler.  65  Hun  508,  20  N.  Y 
Suppl.  388;  Morey  r.  Medbury.  10  Hun  540; 
Durbrow  r.  McDonald,  5  Bosw.  130;  Ives  r. 
Humphreys,  1  E.  D.  Smith  196;  Leavitt  r. 
Rosenthal,  84  N.  Y^  Suppl.  530;  Furniss  v. 
Hone,  8  Wend.  247 ;  Chapman  r.  Lathrop,  6 
Cow.  110,  10  Am.  Dec.  433;  Buck  /•.  Grim- 
shaw,  1  Edw.  140. 

Pennsiilvania. —  Mackaness  r.  Long,  85  Pa. 
St.  158;  Bowen  r.  Burk,  13  Pa.  St.  146; 
Clemson  r.  Davidson,  4  Binii.  405;  T^edom  r. 
Phillips,  1  Yoates  527;  Lojxan  r.  Smith,  14 
Phi  la.  114. 

Washingto)!. —  Knox  Fuller.  23  Wash. 
34.  62  Pac.  131:  Baker  r.  Heidincrer.  17 
Wash.  079.  50  Pac.  569;  Seattle,  etc..^  R.  Co. 
r.  Claussen-Sweonev  BroAving  ?o..  5  Wash. 
162.  32  Pac.  102. 

West  V{rni»ia. —  Freeport  Stone  Co.  r. 
Carey,  42  W.  Va.  276,  23  S.  E.  183. 

Wiscoiisin. —  Thom])son  Wedsje.  50  Wis. 
642.  7  N.  W.  560:  Pitts  r.  Owen,  ^9  Wis.  152. 
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provided  it  is  not  procured  by  fraud,^^  even  though  the  dehvery  is  constructive/'* 
or  is  made  to  a  carrier.^^  The  fact  that  there  has  been  a  dehvery  without 
requiring  payment  or  security  does  not,  however,  necessarily  constitute  a  waiver 
of  such  condition,^^  but  merely  creates  a  presumption  to  this  effect,^^  which  will 
not  control  if  it  otherwise  appears  that  the  delivery  was  not  intended  to  be  abso- 
lute but  was  merely  conditional.^^  Whether  the  delivery  is  conditional  or  uncon- 
ditional depends  primarily  upon  the  intention  of  the  parties  as  shown  by  all  the 
facts  and  circumstances  of  the  case,^''^  and  so  it  is  ordinarily  a  question  of  fact 
for  the  jury.^^  If  the  sale  is  for  cash  the  mere  acceptance  of  a  check  does  not 
constitute  an  absolute  payment  or  waiver  of  the  condition  as  to  payment/^ 
(ii)  Conditional  Delivery.    Where  the  seller  dehvers  the  goods  condi- 


TJnited  States. —  Halliday  v.  Hamilton,  11 
Wall.  560,  20  L.  ed.  214;  Duponte  Co.  v. 
Shields  Constr.  Co.,  162  Fed.  198  [affirmed 
in  171  Fed.  305];  Dininny  v.  Myers,  68  Fed. 
943. 

Buyer  obtaining  possession. — Where  goods 
are  sold  for  cash,  to  be  paid  for  on  delivery, 
the  prepayment  of  the  price  being  a  con- 
dition precedent,  the  mere  fact  that  the  buyer 
obtains  possession  does  not  operate  to  pass 
title  to  him  (Bergan  v.  Magnus,  98  Ga.  514, 
25  S.  K.  570);  but  if  the  buyer  takes  the 
goods  away  without  paying  for  them  the 
seller  should  immediately  reclaim  them 
(Mackaness  v.  Long,  85  Pa.  St.  158). 

33.  Ives  f.  Humphreys,  1  E.  D.  Smith 
(N.  Y.)  196;  Chapman  v.  Lathrop,  6  Cow. 
(N.  Y.)  110,  16  Am.  Dec.  433;  Logan  v. 
Smith,  14  Phila.  (Pa.)  114. 

34.  Clark  v.  Rush,  19  Cal.  393;  Collins 
V.  Wavne  Lumber  Co.,  128  Mo.  451,  31  S.  W. 
24. 

Changing  character  of  goods. — Where,  after 
a  sale  of  liquor  upon  condition  that  it  is  to 
be  paid  for  before  being  used,  the  buyer  is 
allowed  to  change  its  quality  from  rum  to 
neutral  spirits,  this  is  a  sufficient  delivery  to 
render  the  spirits  liable  to  seizure  by  cred- 
itors of  the  buj^er,  although  neither  payment 
nor  actual  delivery  has  been  made.  Terrill 
V.  Hays,  24  La.  Ann.  428. 

35.  See  hifra,  VI,  A,  5,  e,  (iii). 

36.  Young  f.  Kansas  Mfg.  Co.,  23  Fla.  394, 
2  So.  817;  Seed  v.  Lord,  06  Me.  580;  Fergu- 
son V.  Cliflord,  37  N.  H.  86;  Empire  State 
Type  Founding  Co.  v.  Grant,  114  N.  Y.  40, 
2i  N.  E.  49  [rerersing  44  Hun  434]  ;  Rathov^^- 
skv  V.  Dunn,  64  N.  Y.  Suppl.  934;  Maddux 
V.  Usher,  16  Fed.  Cas.  No.  8,936,  2  Hask. 
261. 

37.  Young  r.  Kansas  Mfg.  Co.,  23  Fla. 
394,  2  So.  817. 

38.  See  infra,  VI,  A,  5,  e,  (ii). 

39.  Florida. —  Young  v.  Kansas  Mfg.  Co., 
23  Fla.  394,  2  So.  817. 

Maine. —  Lewenberg  v.  Hayes,  91  Me.  104, 
39  Atl.  469,  64  Am.  St.  Rep.  215;  Merrill 
Furniture  Co.  v.  Hill,  87  Me.  17,  32  Atl.  712; 
Peabody  v.  Maguire,  79  Me.  572,  12  Atl.  630; 
Seed  r.  Lord,  66  Me.  580;  Stone  r.  Perry,  60 
Me.  48. 

MafisaeJiusetts. —  Silsbv  v.  Boston,  etc..  R. 
Co.,  176  Mass.  158.  57' N.  E.  376;  Brown- 
ville  Main  Slate  Co.  v.  Hill,  175  Mass.  532, 
56  N.  E.  706;  Wigton  r.  Bowley.  130  Mass. 
252;  Salomon  v.  Hathaway,  126  Mass.  482; 
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Armour  V.  Pecker,  123  Mass.  143;  Adams  17. 
O'Connor,  100  Mass.  515,  1  Am.  Rep.  137; 
Hirschorn  v.  Canney,  98  Mass.  149 ;  Farlow 
D.  Ellis,  15  Gray  229;  Whitney  V.  Eaton,  15 
Gray  225 ;  Hill  v.  Freeman,  3  Cush.  257 ; 
Smith  V.  Dennie,  6  Pick.  262,  17  Am.  Dec. 
368;  Carleton  Sumner,  4  Pick.  516;  Whit- 
well  V.  Vincent,  4  Pick.  449,  16  Am.  Dec. 
355. 

Minnesota. —  Globe  Milling  Co.  v.  Min- 
neapolis El.  Co.,  44  Minn.  153,  46  N.  W.  300; 
Fishback  v.  Van  Dusen,  33  Minn.  Ill,  22 
N.  W.  244. 

Missouri. —  Straus  f.  Hirsch,  63  Mo.  App. 
95. 

Neic  Hampsliire. —  Paul  v.  Reed,  52  N.  H. 
136;  Ferguson  r.  Clifiord,  37  N.  H.  86;  Fuller 
V.  Bean,  34  N.  H.  290. 

Neic  York. —  Adams  r.  Roscoe  Lumber  Co., 
159  N.  Y.  176,  53  N.  E.  805;  Empire  State 
Type  Foundry  Co.  r.  Grant,  114  N.  Y.  40, 
21  N.  E.  49;  Parker  v.  Baxter,  86  N.  Y.  586; 
Osborn  r.  Gantz,  60  N.  Y.  540;  Hammett  v. 
Linneman,  48  N.  Y.  399;  Smith  r.  Lynes,  5 
N.  Y.  41;  Pequeno  r.  Taylor,  38  Barb.  375; 
Furniss  v.  Hone,  8  Wend.  247. 

Insufficiency  of  delivery. — Where  there  is 
a  custom  of  trade  to  deliver  goods  sold  for 
cash  to  be  paid  for  on  delivery  and  call  for 
a  chrck  in  two  or  three  days,  the  putting  of 
the  goods  on  board  a  vessel  does  not  indicate 
an  intention  to  make  an  unconditional  de- 
livery, unless  there  is  an  expectation  that  the 
vessel  will  sail  before  the  expiration  of  the 
three  davs.  Fleeman  /•.  McKean,  25  Barb. 
(N.  Y.)  474. 

40.  Florida. —  Young  r.  Kansas  Mfg.  Co.,  * 
23  Fla.  394,  2  So.  817. 

Indiana. —  Curme  r.  Rauh,  100  Ind.  247. 
Maryland. —  Powell  r.  Bradlee,  9  Gill  &  J. 
220. 

New  York. —  Rathowsky  r.  Dunn,  64  N.  Y. 
Suppl.  934. 

United  States. —  Maddux  v.  Usher.  16  Fed. 
Cas.  No.  8,936,  2  Hask.  261. 

41.  Globe  Milling  Co.  r.  Minneapolis  Ei. 
Co.,  44  Minn.  153,  *  46  N.  W.  306:  Johnson- 
Brinkman  v.  Commission  Co.  v.  Kansas  Citv 
Cent.  Bank,  116  Mo.  558,  22  S.  W.  813,  38 
Am.  St.  Rep.  615;  Hall  r.  Missouri  Pac.  R. 
Co.,  50  Mo.  App.  179.  And  see  infra.  VT,  A. 
5,  e,  (IT). 

A  check  on  a  bank  is  not  payment  unless 
expressly  so  received,  but  is  payment  only 
Avlien  the  money  is  received  on  it,  and  there 
is  no  presumption  from  the  mere  fact  of 
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tionally  and  without  any  intention  of  waiving  payment  or  security  the  property 
does  not  pass;  and,  in  order  to  render  a  delivery  conditional  within  the  applica- 
tion of  this  rule,  it  is  not  necessary  that  there  should  be  any  express  declaration 
to  that  effect, but  it  is  sufficient  if  it  appears  that  such  was  the  understanding 
of  the  parties,"*^  or  that  the  delivery  was  made  in  the  expectation  of  immediate 
payment,*^  the  question  being  primarily  one  of  intention  as  shown  by  all  the  facts 
and  circumstances  of  the  case,"*^  although  a  mere  secret  or  undisclosed  intention 
on  the  part  of  the  seller  is  not  of  itself  sufficient  to  make  the  delivery  conditional.*^ 
So  if  the  seller  delivers  on  an  understanding  express  or  implied  that  he  is  to  receive 
immediate  payment  or  security  he  may  reclaim  the  goods,"*^  or  if  he  delivers  on 


accepting  the  check  that  it  is  taken  in  abso- 
lute payment.  Johnson-Brinkman  Commis- 
sion V.  Kansas  City  Cent.  Bank,  116  Mo.  558, 
22  S.  W.  813,  38  Am.  St.  Rep.  615. 

But  if  the  check  is  regarded  as  cash  by 
both  parties  and  theie  is  no  fraud  or  mis- 
take^ it  constitutes  payment  and  title  passes 
to  the  buyer.  Logan  v.  Smith,  14  Phila. 
(Pa.)  114." 

42.  Massachusetts. — Armour  v.  Pecker,  123 
Mass.  143;  Reed  r.  Upton,  10  Pick.  522,  20 
Am.  jyec.  545. 

Missouri. —  Dannefelser  u.  Weigel,  27  Mo. 
45;  State  V.  Green  Tree  Brewery  Co.,  32  Mo. 
App.  276. 

Neic  Hampshire. —  Dudley  v.  Sawyer,  41 
N.  H.  326. 

Xeu:  York. —  Farmers',  etc.,  Nat.  Bank  v. 
Hazeltine,  78  N.  Y.  104,  34  Am.  Rep.  518; 
Kinsey  r.  Leggett,  71  N.  Y.  387;  Draper  v. 
Jones,  11  Barb.  203. 

0/iiO.— Edwards  v.  Glancy,  1  Ohio  Cir.  Ct. 
453,  1  Ohio  Cir.  Dec.  253. 

Pennsylvania. —  Windle  v.  Moore,  1  Chest. 
Co.  Rep."  409. 

Utah. —  Paulson  i'.  Lvon,  26  Utah  438,  73 
Pac.  510. 

United  States. —  Copland  v.  Bosquet,  6  Fed. 
Cas.  No.  3,212,  4  Wash.  588;  Maddux  v. 
Usher.  16  Fed.  Cas.  No.  8,936,  2  Hask.  261. 

Entire  contract. — That  a  delivery  shall  not 
constitute  a  waiver  of  payment  because  con- 
ditional, it  must  be  conditional  as  to  the 
whole  of  the  property.  Pequeno  v.  Taylor,  38 
Barli.  (N,  Y.)  375. 

43.  Whitwell  v.  Vincent,  4  Pick.  (Mass.) 
449.  16  Am.  Dec.  355;  Fishback  v.  Van 
Dusen,  33  Minn.  Ill,  22  N.  W.  244;  Hard- 
inff  r.  Metz,  1  Tenn.  Ch.  610;  Maddux  r. 
Usher.  16  Fed.  Cas.  No.  8,936,  2  Hask.  261. 

44.  Whitwell  v.  Vincent,  4  Pick.  (Mass.) 
449.  16  Am.  Dec.  355;  Draper  v.  Jones,  11 
P>ar]>.  (N.  Y.^  263;  Hall,  etc.,  Wood-Working 
j\Iach.  Co.  V.  Brown,  82  Tex.  469.  17  S.  \^'. 
715. 

4z5.  Indiana. —  Curme  r.  Rauh,  100  Ind. 
247. 

Massachusetts. —  Com.  r.  Devlin,  141  ^Mass. 
423,  0  N.  E.  64. 

Mifisouri. —  Strauss  r.  Hirsch,  63  Mo.  App. 
95. 

Yetn  Jfampfiliire. —  Paul  r.  Reed,  52  N.  H. 
136. 

0/,,fo.—.  Wabash  El.  Co.  r.  Toledo  First 
Nat.  Bank,  23  Ohio  St.  311. 

Tennessee. —  Harding  r.  INletz,  1  Tenn.  Ch. 
610. 


A  mere  handing  over  of  the  goods  in  the 
expectation  of  immediate  payment  does  not 
constitute  an  absolute  delivery.  Miller  v. 
Jones,  66  Barb.  (N.  Y.)  148;  Leven  v.  Smith, 
1  Den.  (N.  Y.)  571. 

46.  Maddux  v.  Usher,  16  Fed.  Cas.  No. 
8,930,  2  Hask.  261.  See  also  supra,  VI,  A, 
5,  e,  (I). 

47.  Fishback  v.  Van  Dusen,  33  Minn.  Ill, 
22  N.  W.  244. 

48.  Alabama. —  Drake  v.  Scott,  136  Ala. 
261,  33  So.  873,  96  Am.  St.  Rep.  25;  Harmon 
V.  Glootter,  87  Ala.  325,  6  So.  93;  Shines  i\ 
Steiner,  76  Ala.  458. 

Illinois. —  Van  Duzor  v.  Allen,  90  111.  499; 
Sibley  r.  Tie,  88  111.  287;  Allen  f.  Hartfield, 
76  ifl.  358;  Gibson  v.  Chicago  Packing,  etc., 
Co.,  108  111.  App.  100. 

Indiana, —  Curme  v.  Rauh,  100  Ind.  247; 
Evansville,  etc.,  R.  Co.  v.  Erwin,  84  Ind.  457. 

Kentucky. —  Bainbridge  v.  Caldwell,  4  Dana 
211. 

Maine. —  Berlaiwskv  r.  Rosenthal,  104  Me. 
62,  71  Atl.  69;  Peabody  v.  Maguire,  79  Me. 
572,  12  Atl.  630;  Seed  r.  Lord,  66  Me.  580. 

Massachusetts. —  Haskins  r.  Warren,  115 
Mass.  514;  Goodwin  v.  Boston,  etc..  R.  Co., 
Ill  Mass.  487;  Whitney  r.  Eaton.  15  Gray 
225;  Reed  r.  Upton,  10  Pick.  522,  20  Ani. 
Dec.  545;  Wliitwell  v.  Vincent,  4  Pick.  449, 
16  Am.  Dec.  355;  Barrett  v.  Pritchard,  2 
Pick.  512,  13  Am.  Dec.  449;  Marston  v.  Bald- 
win, 17  Mass.  606. 

Minnesota. —  Carter  r.  Cream  of  Wheat  Co., 
73  Minn.  315,  76  N.  W.  55. 

Mississippi. —  FEoover  r.  Wells,  33  ]\Iiss. 
536. 

Missouri. —  Strauss  l\  Hirsch,  63  ]Mo.  App. 
95. 

Nebraska. —  Sutro  r.  Hoile,  2  Nebr.  186. 

Neir  JIarrpshire. —  Hart  r.  Boston,  etc..  R. 
Co.,  72  N.  H.  410,  56  Atl.  920:  Paul  r.  Rood, 
52  N.  H.  136;  Ferguson  r.  Clifford,  37  N.  H. 
80. 

.A'r/r  Jersc)/. —  Hirsch  r.  C.  W.  Leatherbee 
Lum1)or  Co..  69  N.  J.  L.  509.  55  Atl.  645. 

Xeir  York. —  Hammett  ;*.  Linneman,  4"^ 
N.  Y.  309:  Adams  r.  Roscoe  Lumber  Co..  2 
N.  Y.  App.  Div.  47.  37  N.  Y.  Suppl.  265 
\affrrwed  in  150  N.  Y.  176.  53  N.  E.  805]: 
^rorny  r.  Modburv,  10  Hun  540:  Hill  v.  Mc- 
T\on;^'ie,  1  TTnn  110.  8  Thomps.  C.  122: 
iNTiller  r.  Jonos.  66  Barb.  148:  Dows  v.  Den- 
nistoun.  28  Barb.  393:  Floeman  r.  :\roKean. 
25  Barb.  471:  Kidd  v.  Belden.  19  Barb.  266: 
Sciimidt  V.  Kattenhorn,  2  Hilt.  157:  Lovon 
V.  Smith,  1  Don.  571  ;  Acker  v.  Campbell,  23 
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payment  by  check  in  lieu  of  cash  and  the  check  is  dishonored  he  may  reclaim  the 
property.*^ 

(ill)  Delivery  to  Carrier.  Where  a  dehvery  to  a  carrier  is  equivalent  to 
a  delivery  to  the  buyer/^  the  condition  as  to  payment  or  security  may  be  waived 
by  an  unconditional  delivery  to  the  carrier;  but  such  condition  is  not  waived 
if  the  delivery  to  the  carrier  is  merely  conditional,^^  as  where  the  carrier  is  instructed 
not  to  deliver  the  goods  unless  payment  is  made.^^  The  seller  may  also  reserve 
the  right  of  property  in  the  goods,  notwithstanding  delivery  b}^  taking  a  bill  of 
lading  in  such  form  as  to  indicate  an  intention  to  so  reserve  the  right. 

f.  Effect  of  Payment  or  Tender  —  (i)  In  General.  In  the  absence  of  other 
conditions  upon  which  the  passing  of  the  property  in  the  goods  shall  depend,  the 
property  passes  on  payment,^^  or  tender,^^  or  by  the  acceptance  of  the  seller's 
draft  for  the  price.^'  But  while  a  payment  of  the  price  is  strong  evidence  of  an 
intention  to  pass  title/^  it  does  not  necessarity  have  this  effect  even  as  between 
the  parties,^'"^  and  as  against  creditors  and  subsequent  purchasers  the  payment  of 
the  price  does  not  pass  title  if  there  has  been  no  delivery  of  the  goods, unless 
they  have  notice  of  the  sale  before  their  rights  accrue/^    The  mere  loan  of  money 


Wend.  372;  Palmer  v.  Hand,  13  Johns.  434, 
7  Am,  Dec.  392;  Keeler  f.  Field,  1  Paige  312; 
Haggerty  v.  Palmer,  0  Johns,  Ch.  437. 

North  Carolina. —  Shelton  v.  Yancv,  12 
N.  C,  370. 

Ohio. — Wabash  El,  Co,  v.  Toledo  First  Nat. 
Bank,  23  Ohio  St.  311. 

Oklahoma. —  Mclver  v.  Williamson-Halsell- 
Frasier  Co.,  19  Okla.  454,  92  Pac.  170,  13 
L.  R,  A.  N,  S.  696. 

Pennsylvania. —  Henderson  c.  Lauck,  21  Pa. 
St.  359;"  Harris  r.  Smith,  3  Serg.  &  R.  20; 
National  Refining,  etc.,  Co.  r.  Miller,  7  Phila, 
97;  Moore  v.  Laird,  1  Chest.  Co.  Rep.  529. 

Tennessee. —  Harding  v.  Metz,  1  Tenn.  Ch. 
610. 

Utah. —  Paulson  v.  Lyon,  26  Utah  438.  73 
Pac.  510. 

Vermont. —  Riley  r.  Wheeler,  42  Vt.  528. 

Wisconsin. —  Fenelon  v.  Hogoboom,  31  Wis. 
172;  Goldsmith  v.  Bryant,  26  Wis.  34;  Gar- 
butt  V.  Prairie  du  Chien  Bank,  22  Wis.  384. 

United  (States. —  Bauendahl  v.  Horr,  2  Fed. 
Cas.  No.  1,113,  7  Blatehf.  548;  De  Wolf  v. 
Babbett,  8  Fed.  Cas.  No.  4,220,  4  Mason  289. 

England.— Weiner  v.  Gill.  [1905]  2  K.  B. 
172,  10  Com.  Cas.  213,  74  L.  J.  K.  B.  845, 
92  L.  T.  Rep,  N.  S.  843,  21  T.  L.  R.  478, 
53  Wkly.  Rep.  553. 

49.  Georgia. —  Charleston,  etc.,  R.  Co.  v. 
Pope,  122  Ga.  577,  50  S.  E.  374. 

Illinois. —  Canadian  Bank  of  Commerce  v. 
MeCrea,  106  111.  231 ;  MatheM^s  v.  Cowan,  59 
111.  341. 

Minnesota. —  Globe  Milling  Co.  v.  Minne- 
apolis El.  Co.,  44  Minn.  153,  46  N.  W.  306. 

Missouri. —  Johnson-Brinkman  Commission 
Co.  V.  Kansas  City  Cent.  Bank,  116  Mo.  558, 
22  S.  W.  813,  38  Am.  St.  Rep.  615;  Johnson- 
Brinkman  Commission  Co.  v.  Missouri  Pac. 
R.  Co.,  72  Mo.  App.  437;  Hall  v.  Missoim 
Pac.  R.  Co.,  50  Mo.  App.  179. 

Ohio. —  Hodgson  v.  Barrett,  33  Ohio  St.  63, 
31  Am.  Rep.  527. 

England. —  Loughnan  r.  Barrv,  Ir.  R.  5 
C.  L.  538,  Ir.  R.  6  C.  L.  457:  Hawse  v. 
Crowe,  R.  &  M.  414,  21  E.  C.  L.  784.  But 
see  Noble  r.   Adams.   Holt  N.   P.   248,  3 
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E.  C,  L.  105,  2  Marsh.  366,  7  Taunt,  59.  2 
E,  C.  L.  259,  17  Rev,  Rep.  445. 

50.  See  supra,  VI,  A,  4,  c,  { viii ) . 

51.  Scharff  v.  Meyer,  133  Mo,  428,  34  S.  W. 
858,  54  Am.  St.  Rep.  672. 

Effect  of  unconditional  delivery  generally 
see  supra,  VI,  A,  5,  e,  (i). 

52.  Baker  v.  Bourcicault,  1  Daly  (N.  Y.) 
23;  Maddux  f.  Usher,  1(3  Fed.  Cas.  No.  8,936, 
2  Hask.  261. 

Conditional  delivery  generally  see  supra, 
VI,  A,  5,  e,  (IT). 

53.  Baker  c.  Bourcicault,  1  Daly  (N.  Y.) 
23. 

54.  See  infra,  VI,  A,  6. 

55.  Maine. —  Penley  v.  Bessey,  87  Me.  530, 
33  Atl.  21. 

Maryland. —  Hall  v.  Richardson,  16  Md. 
396,  77  Am.  Dec.  303. 

Vermont. —  Patton  v.  Cardiner,  72  Vt.  47, 
47  Atl.  110. 

Washington. —  Hawlev  r.  Kenoyer,  1  Wash. 
Terr.  609.' 

United  States. —  Schreiber  v.  Andrews,  101 
Fed.  763,  41  C.  C.  A.  663  [affirming  93  Fed. 
367]. 

56.  See  infra,  VI,  A,  5,  f.  (iii). 

57.  Hall  V.  Richardson,  16  Md.  396,  77  Am. 
Dec.  303;  De  Wolf  r.  Gardner,  12  Cush. 
(Mass.)  19,  59  Am.  Dec.  165;  Dows  v.  Cobb, 
12  Barb.  (N.  Y.)  310;  St.  Paul  Roller-Mill 
Co.  r.  Great  Western  Despatch  Co.,  27  Fed, 
434. 

58.  Penley  v.  Bessev,  87  Me.  530,  33  Atl. 
21. 

59.  West  Jersey  R.   Co.  r.  Trenton  Car 
Works  Co.,  32  N.  J.  L.  517;  Mucklow 
Mangles,  1  Taunt.  318,  9  Rev.  Rep.  784. 

Goods  or  articles  to  be  manufactured  or 
produced  see  supra,  VI,  A,  3.  e,  (i). 

60.  Ludwig  Fuller.  17  Me.  162,  35 
Am.  Dec.  245;  Mitchell  v.  Com.,  37  Pa.  St. 
187,  But  see  Smith  v.  mitfield,  67  Tex.  124, 
2  S.  W.  822. 

Necessity  of  delivery  as  against  third  per- 
sons see  supra.  VI,  A,  4,  a,  (ii). 

61.  Ludwig  V.  Fuller,  17  Me.  162.  35  Am. 
Dec.  245. 
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to  pay  the  purchase-price  will  not  vest  title  in  the  lender/^  but  the  parties  may 
by  their  contract  provide  that  the  title  shall  pass  to  the  person  making  the  advances 
as  security  therefor. 

(ii)  Part  Payment. The  effect  of  a  part  payment  as  regards  the  transfer 
of  title  depends  primarily  upon  the  terms  of  the  contract  and  intention  of  the 
parties,^  and  also  whether  as  between  the  parties  anything  still  remains  to  be  done 
with  reference  to  the  subject-matter  of  the  sale.®^  So  in  some  cases  a  part  payment 
will  as  between  the  parties  operate  as  a  transfer  of  the  right  of  property/^  so  as  to 
place  the  goods  at  the  risk  of  the  buyer,  although  not  conferring  any  right  of 
possession  until  the  balance  of  the  price  is  paid.^'^  But  the  mere  fact  of  a  part 
payment  does  not  necessarily  have  the  effect  of  passing  title;  and  if  the  contract 
is  not  to  be  complete  until  the  price  is  fully  paid,  a  part  payment  does  not  give 
the  buyer  any  title  to  the  goods/^  or  even  an  interest  therein  to  the  extent  of  the 
payments  made."^^  If,  however,  the  contract  expressly  provides  that  title  to  the 
goods  shall  vest  in  the  buyer  as  the  same  are  paid  for,  he  Avill  acquire  title  to  the 
extent  of  the  payments  made.^^ 

(ill)  Tender  of  Pa  yment.  If  the  property  in  the  goods  is  to  pass  on  pay- 
ment of  the  price,  a  tender  of  the  price  by  the  buyer  to  the  seller  will  operate  to 
pass  the  property,'^*  provided  it  is  made  in  cash,^^  and  is  of  the  proper  amount,'^ 


62.  Moore  c.  New  Orleans,  17  La.  Ann. 
312;  Michoiid  r.  Lacroix,  8  Mart.  X.  S.  (La.) 
445;  New  Hanover  Bank  v.  Williams,  79 
N.  C.  129. 

63.  Jones  u.  Trawick,  31  Ala.  253;  Tainter 
V.  Lombard,  53  Me.  360,  87  Am  Dec.  552; 
Ullinan  v.  Barnard,  7  Gray  (Mass.)  554. 

Effect  of  agreement  as  to  creditors. — \^\^iere 
a  cotton  dealer  arranges  with  a  bank  to  pay 
for  cotton  purchased  by  him  upon  condition 
that  the  bank  is  to  have  possession  of  and 
title  to  such  cotton  until  reimbursed  for  its 
advances,  and  in  a  particular  instance  a  pur- 
chase is  made  and  the  cotton  delivered  to 
the  dealer  himself,  the  bank  paying  the  price 
thereof  upon  his  check  without  having  o]>- 
tained  either  actual  or  constructive  j)OSsession 
or  having-  had  any  dealings  with  the  seller, 
the  title  passes  to  the  dealer  and  is  subject 
to  execution  on  a  judgment  against  him  as 
against  the  claim  of  the  bank.  Central  Geor- 
gia Land,  etc.,  Co.  r.  Macon  Exch.  Bank,  101 
Ga.  345/28  S.  E.  803. 

64.  Payment  in  instalments  as  work  pro- 
gresses on  goods  to  be  manufactured  or  pro- 
duced see  supra,  VT,  A,  3,  e,  (i). 

65.  Kost  V.  Reilly,  02  Conn.  57,  24  Atl. 
519;  Empire  State'  Type  Founding  Co.  r. 
Grant,  114  N.  Y.  40,  21  N.  E.  49  [rerersinq 
44  Tlun  434]. 

66.  Kost  r.  Reilly,  02  Conn.  "7,  24  Atl. 
519;  Jennings  r.  Flanaoan,  5  Dana  (Kv.) 
217,  30  Am.  Dec.  683. 

Separation  from  mass. —  Under  a  sale  of  a 
large  pile  of  slate  at  so  much  per  ton.  to  be 
paid  for  as  parcels  of  it  are  from  time  to 
time  taken  away,  tlie  payment  of  a  sum  rep- 
resenting the  price  of  a  certain  number  of 
tons  entitles  the  buyer  to  have  this  amount 
weighed  off  and  separated  for  him.  but  until 
this  is  done,  if  no  delivery  has  l)een  made, 
no  part  of  the  slate  becomes  the  ])ro])erty  of 
the  bnver.  Young  v.  Austin,  6  Pick.  (T^Fass. ) 
280. 

67.  Owens  r.  Weedman,  82  111.  400:  Brad- 
ley V.  Michael,  Smith  (Tnd.)  346. 


68.  See  Owens  c.  Weedman,  82  111.  409. 

69.  Owens  v.  Weedman,  82  111.  409;  Brad- 
ley V.  Michael,  Smith  (Ind. )  346;  Minzes- 
keimer  d.  Heine,  4  E.  D.  Smith  (N.  Y. )  65. 

70.  Kost  V.  Eeilly,  62  Conn.  57,  24  Atl. 
519;  Jennings  r.  Flanagan.  5  Dana  ( Kv.  i 
217,  30  Am.  Dec.  083.  ' 

Earnest  or  part  payment  does  not  neces- 
sarily or  always  transfer  the  title  to  the 
property  for  which  it  has  been  given.  It 
merely  binds  the  contract.  Jennings  r. 
Flanaoan,  5  Dana  (Ky.)  217.  30  Am.  Dec. 
683. 

71.  Hart  v.  Liverniore  Foundry,  etc.,  Co., 
72  Miss.  809,  17  So.  769;  Empire"  State  Tvpe 
Founding  Co.  r.  Grant,  114  N.  Y.  40,' 21 
N.  E.  49  [reversinq  44  Hun  434]  ;  Pierson 
r.  Hoag,  47  Barb.  (N.  Y.)  243:  West  /•. 
Bolton,  4  Vt.  558:  Robinson  r.  Thoma.  30 
Wash.  129,  70  Pac.  240. 

If  the  sale  is  conditional  and  the  title  is 
not  to  vest  in  the  buyer  until  full  payment 
is  made,  a  part  payment  does  not  give  liim 
any  title,  although  the  goods  luxve  been  de- 
livered to  him.     West  r.  Bolton,  4  Yt.  558. 

72.  Empire  State   Tvpe   Founuiiio-  Co. 
Grant,  114  N.  Y.  40,  21  N.  E.  40  [rerersinq 
44  Hun  434].     Compare  Fenelon   r.  Hogo- 
boom,  31  Wis.  172. 

73.  Pacific  Lumber  Co.  r.  Prescott.  40  Greg. 
374,  67  Pac.  207,  416. 

74.  ;McLeod  r.  Powe.  12  Ala.  9:  Clouali  r. 
Ray,  20  N.  IT.  558:  Wright  V.  Shattuck,  4 
Northwest.  Terr.  455  \affirj)ied  in  5  Nortli- 
west.  Terr.  264]. 

75.  Hughes  r.  Daniels,  87  Mich.  190.  49 
N.  W.  542;  Robinson  r.  Thoma.  30  Wasli. 
129,  70  Pac.  210:  Wilniavth  r.  Mountford. 
30  Fed.  Cas.  No.  17.774,  4  Wasli.  79. 

A  deposit  in  a  bank  to  the  credit  of  the 
seller  is  not  a  sullicient  tender.  Robinson  r. 
Thoma,  30  Wash.  129,  70  Pac.  240. 

76.  Jennings  r.  West,  40  Kan.  372.  19  Pac. 
8(53:  Greenwood  Crocerv  Co.  V.  Canadian 
Countv  :\nil,  etc..  Co.,  72  S.  C.  450,  52  S.  E. 
191,  1  iO  Am.  St.  Rej).  627,  2  L.  R.  A.  N.  S.  79. 
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and  if  a  valid  tender  has  been  made  by  the  buyer  and  refused  by  the  seller  it  is 
not  necessary  for  the  buyer  to  make  a  second  tender." 

6.  Reservation  of  Right  of  Property  —  a.  In  GeneralJ^  Although  the  prop- 
erty in  the  goods  will  ordinarily  pass  on  delivery/^  yet  it  will  not  do  so  if  the  inten- 
tion clearly  appears  on  the  part  of  the  seller,  to  retain  the  jus  disponendi  or  right 
of  property/^  using  the  term  as  distinguished  from  a  mere  reservation  of  a  lien.^^ 
The  right  of  property  may  be  reserved  by  dehvery  in  escrow  to  await  payment/^ 
or  by  delivery  to  a  warehouseman  taking  the  receipt  in  the  name  of  the  seller; 
but  the  question  usually  arises  on  dehvery  to  a  carrier  which  as  a  general  rule 
is  a  delivery  to  the  buyer  passing  the  property/"^  unless  by  the  mode  of  shipment 
the  right  of  property  is  reserved. ^'^ 

b.  Consignment  to  Seller  or  His  Order.  Where  goods  are  shipped  and  by  the 
bill  of  lading  or  shipping  receipt  are  deliverable  to  the  seller  or  his  agent,  or  to  the 
order  of  the  seller  or  his  agent,  the  seller  thereby  reserves  the  property  in  the 
goods, even  though  the  shipment  is  in  care  of  the  buyer. But  the  evidence 
afforded  by  the  mode  of  shipment  as  to  the  seller's  intention  is  not  conclusive, 
and  the  property  in  the  goods  will  be  held  to  have  passed  to  the  buyer  if  such 
appears  to  have  been  the  intention  of  the  parties/^  as  for  instance  where  the  per- 


77.  Mathis  r.  Thomas,  101  Iiid.  110. 

78.  Conditional  sales  see  infra,  X. 

79.  See  supra,  VI,  A,  4,  b. 

80.  Hudson  Trust,  etc.,  Inst.  v.  Carr-Cur- 
ran  Paper-Mills  Co.,  58  N  J.  Eq.  59,  43  Atl. 
418;  Columbia  Second  Nat.  Bank  v.  Cum- 
mings.  89  Tenn.  G09,  18  S.  W.  115,  24  Am. 
St.  Rep.  618. 

What  constitutes. —  A  mere  understanding 
between  the  vendor  of  timber  and  the  vendee 
thereof  that  the  vendor  is  to  have  the  pur- 
chase-money before  the  staves  into  wliicli  the 
timber  is  to  be  manufactured  are  sold  does 
not  amount  to  a  reservation  of  title.  Neal 
V.  Cone.  7(j  Ark.  273,  88  S.  W.  952. 

A  parol  reservation  of  title  where  the  sale 
is  by  an  unconditional  bill  of  sale  is  of  no 
effect.  Scarbrouo'h  i.  Alcorn,  74  Tex.  358, 
12  S.  W.  72. 

A  fraudulent  attempt  to  reserve  the  jus 
disponmdi  after  delivery  cannot  aflect  the 
buver's  right  of  propertv.  Ogle  v  Atkinson, 
1  Marsh.  323,  5  Taunt.  759,  15  Eev.  Rep. 
647,  1  E.  C.  L.  389.  And  see  Walley  v. 
Montgomery,  3  East  585.  7  Rev.  Rep.  526. 

81.  See  Infra,  VIII,  A. 

82.  Wright  r.  Maxwell,  9  Ind.  192;  Nich- 
ols, etc..  Co.  V.  Paulson,  6  N.  D.  400,  71 
N.  W.  136. 

83.  Peck  V.  Armstrong,  38  Barb.  (N.  Y.) 
215. 

84.  See  swpra,  VI,  A,  4,  c,  (viii),  (a). 

85.  See  infra,  VI,  A,  6,  b,  c,  d,  e. 

86.  Alabama. —  McCormick  v.  Joseph,  77 
Ala.  236 ;  Jones  r.  Brewer,  79  Ala.  545. 

Arkansas. —  Berger  r.  State,  50  Ark.  20,  6 
S.  W.  15. 

lotca. —  Baker  r.  Chicago,  etc.,  R.  Co.,  98 
Iowa  438.  67  N.  W.  376;  Forcheimer  v. 
Stewart.  65  Iowa  593,  22  N.  W.  886,  54  Am. 
Rep.  30. 

j\[assac}Hiseits. —  Merchants'  Nat.  Bank  v. 
Bangs.  102  Mass.  291. 

Minnesota. — ^  Minnesota  Security  Bank  v. 
Luttgen,  29  Minn.  363,  13  N.  W.  151. 

Missouri. —  Bergman  v.  Indianapolis,  etc., 
R.  Co.,  104  Mo.  77,  15  S.  W.  992. 
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Montana. —  Willman  Mercantile  Co.  v. 
Fussy,  15  Mont.  511,  39  Pac.  738,  48  Am.  St. 
Rep.  698. 

New  Uampsliire. —  Peoria  First  Nat.  Bank 
f.  Northern  R.  Co.,  58  N.  H.  203. 

Ohio. —  Bellefontaine  v.  Vassaux,  55  Ohio 
St.  323,  45  N.  E.  321. 

Pennsylvania. —  Pennsylvania  R.  Co.  v. 
Stern,  119  Pa.  St.  24,  12  Atl.  756,  4  Am.  St. 
Rep.  626. 

Tennessee. —  Columbia  Second  Nat.  Bank  v. 
Cummings,  89  Tenn.  609,  18  S.  W.  115,  24 
Am.  St.  Rep.  618;  Cole  r.  Rankin,  (Ch.  App. 
1896)  42  S.  W.  72. 

Texas. —  Gravson  County  Nat.  Bank  f. 
Nashville,  etc./  ll.  Co.,  (Ci'v.  App.  1904)  79 
S.  W.  1094. 

United  states. —  Dows  ?;.  Milwaukee  Nat. 
Exch.  Bank,  91  U.  S.  618,  23  L.  ed.  214; 
Guerard  v.  The  Lovespring,  42  Fed.  853; 
Seeligson  r.  Philbrick,  30  ^ed.  600;  The  San 
Jose^  Indiano,  21  Fed.  Cas.  No  12,322,  2 
Gall.  268  {affirmed  in  1  Wheat.  208,  4  L.  ed. 
73]. 

England. —  Ellershaw  v.  Magniac,  6  Exch. 
570  note;  Wait  V.  Baker,  2  Exch.  1,  17 
L.  J.  Exch.  307. 

Shipment  f.  o.  b. —  The  fact  that  the  deliv- 
ery was  to  be  free  on  board  does  not  affect 
the  rule.  Jones  v.  Brewer,  79  Ala.  545; 
Niemeyer  Lumber  Co.  v.  Burlington,  etc.,  R. 
Co.,  54  Nebr.  321,  74  N.  W.  670,  40  L.  R.  A. 
534.  In  England,  however,  such  fact  is  re- 
garded as  indicating  an  mtention  to  pass 
the  propertv  in  the  goods.  Browne  v.  Hare, 
4  H.  &  ^."822,  5  Jur.  N.  S.  711,  29  L.  J. 
Exch.  6,  7  Wklv.  Rep.  619.  Compare  Ogg 
V.  Shuter,  1  C. '  P.  D.  47.  3  Aspin.  77,  45 
L.  J.  C.  P.  44,  33  L.  T.  Rep.  N.  S.  492,  24 
Wklv.  Rep.  100  {reversing  L.  R.  10  C.  P. 
159, '44  L.  J.  C.  P.  161,  32  L.  T.  Rep.  N.  S. 
114.  23  Wkly.  Rep.  3191. 

87.  Ward'r.  Tavlor.  56  111.  494. 

88.  Dows  v.  Milwaukee  Nat.  Exch.  Bank, 
91  U.  S.  618,  23  L.  ed.  214. 

89.  Maryland. — Hall  r.  Richardson,  16  Md. 
396,  77  Am.  Dec.  303. 
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son  who  is  apparently  the  seller  is  in  fact  the  buyer's  agent  in  the  transaction/^^ 
or  the  goods  are  shipped  for  the  account  and  at  the  risk  of  the  buyer. But  on 
the  other  hand,  even  in  such  cases  an  intention  that  the  property  shall  not  pass 
may  appear  from  other  circumstances  and  should  be  given  effect. '^^ 

e.  Consignment  to  Buyer.  If  the  goods  are  shipped  in  the  name  of  the  buyer 
as  consignee  or  the  bill  of  lading  is  indorsed  to  him  this  is  strong  evidence  of  an 
intent  to  pass  the  property  free  of  any  reservation.^^  But  even  in  such  cases  the 
right  of  property  may  be  reserved  so  that  it  will  not  pass  to  the  buyer  if  the  bill 
of  lading  stipulates  for  delivery  to  the  seller,  his  agent  or  order, or  if  the  seller 
retains  the  bill  of  lading. '-^^ 

d.  Bill  of  Lading  With  Draft  Attached.  If  where  there  is  a  consignment  to  the 
seller,  his  agent,  or  order,  the  bill  of  lading  is  forwarded  to  the  seller's  agent  with 
draft  attached  to  be  delivered  to  the  buyer  on  payment,  the  seller  thereby  mani- 
fests an  intention  to  reserve  the  property  in  the  goods, '^^^  and  the  property  does 
not  pass  until  the  draft  is  paid.''^    And  even  when  the  buyer  is  named  as  consignee, 


Massachusetts. —  Merchants'  Nat.  Bank  v. 
Bangs,  102  Mass.  291. 

Michigan. —  Gibbons  c.  Robinson,  63  Mich. 
146,  29  N.  W.  533. 

United  States. —  Dows  v.  jNIilwaukee  Nat. 
Exch.  Bank,  91  U.  S.  618,  23  L.  ed.  214. 

England. —  Mirabita  r.  Imperial  Ottoman 
Bank,  3  Ex.  D.  164,  47  L.  J.  Exch.  418,  38 
L.  T.  Rep.  N.  S.  597;  Browne  r.  Hare,  4 
H.  &  N.  822,  5  Jur.  N.  S.  711,  29  L.  J.  Exch. 
6,  7  Wkly.  Rep.  619.  See  also  Key  v.  Cotes- 
worth,  7  Exch.  595,  22  L.  J.  Exch.  4  (where 
by  indorsing  the  bill  of  lading  the  seller 
waived  his  right)  ;  Wilmshurst  v.  Bowker, 
12  L.  J.  Exch.  475,  7  M.  &  G.  882,  49  E.  C.  L. 
882. 

90.  Van  Ca steel  f.  Booker.  2  Exch.  691. 
And  see  Straus  v.  Wessel,  30  Ohio  St.  211. 

91.  Willman  Mercantile  Co.  v.  Fussy,  15 
Mont.  511,  39  Pac.  738,  48  Am.  St.  Rep.  698; 
Walley  v.  Montrjomery,  3  East  585,  7  Rev. 
Rep.  526. 

92.  Farmers',  etc.,  Nat.  Bank  v.  Logan,  74 
N.  Y.  568;  Mason  v.  Great  Western  R.  Co., 
31  U.  C.  Q.  B.  73. 

93.  Wigton  v.  Bowley,  130  Mass.  252;  Mer- 
chants' Nat.  Bank  v.  Bangs,  102  Mass.  291 ; 
Hobart  v.  Littlefield,  13  R.  I.  341;  Green- 
wood Grocery  Co.  i\  Canadian  County  Mill, 
etc.,  Co.,  72  S.  C.  450,  52  S.  E.  191,  110  Am. 
St.  Rep.  627,  2  L.  R.  A.  N  S.  79. 

94.  Cairo  First  Nat.  Bank  r.  Crocker,  111 
Mass.  163 ;  Grayson  County  Nat  Bank  r. 
Nashville,  etc.,  R.  Co.,  (Tex.'  Civ.  App.  1904) 
79  S.  W.  1094. 

95.  Pomeroy  v.  Will,  5  Ohio  Dec.  (Re- 
print) 34,  2  Am.  L.  Rec.  1.  But  see  Hope 
Lumber  Co.  v.  Foster,  etc..  Hardware  Co., 
53  Ark.  196,  13  S.  W.  731. 

Retention  of  bill  of  lading. —  Until  tlie  bill 
of  lading  is  parted  with,  no  title  to  the  prop- 
erty passes  from  the  owner  or  shipper,  nor 
does  any  right  to  the  possession  or  owner- 
ship of  the  goods  vest  in  tlie  consignee,  and 
the  production  of  the  bill  of  lading  by  its 
holder,  the  possession  of  wliich  he  had  never 
parted  with,  proves  conclusively  that  he  was 
the  shipjier  and  owner.  Hauterman  r.  Bock, 
1  Daly  (N.  Y.)  366. 

96.  Alabama. —  Jones  r.  Brewer,  79  Ala. 
545. 


California. —  Ramish  v.  Kirschbraun,  107 
Cal.  659,  40  Pac.  1045. 

loica. — •  Forcheimer  v.  Stewart,  65  Iowa 
593,  22  N.  W.  886,  54  Am,  Rep.  30. 

Kentucky. —  Kentucky  Refining  Co.  i\ 
Globe  Refining  Co.,  104  Ky.  559,  47  S.  W. 
002,  84  Am.  St.  Rep.  468,  42  L.  R.  A.  353, 
20  Ky.  L.  Rep.  778. 

Massachusetts. —  Libby  f.  Ingalls,  124 
Mass.  503 ;  Merchants'  Nat.  Bank  r.  Bangs, 
102  Mass.  291. 

Minnesota. —  Securitv  Bank  v.  Luttgren,  29 
Minn.  363,  13  N.  W.  151. 

Montana. — Willman  Mercantile  Co.  i:. 
Fussv,  15  Mont.  511,  39  Poc.  738,  48  Am.  St. 
Rep.  "698. 

T ennessee. —  Columbia  Second  Nat.  Bank  c. 
Cummings,  89  Tenn.  609,  18  S.  W.  115,  24 
Am.  St.  Rep.  618. 

Vermont. —  Joslyn  f.  Grand  Trunk  R.  Co., 
51  Vt.  92. 

United  States. —  North  Pennsylvania  R. 
Co.  r.  Commercial  Nat.  Bank,  123  U.  S. 
727,  8  S.  Ct.  266,  31  L.  ed.  287;  Dows  v. 
Milwaukee  Nat.  Exch.  Bank,  91  U.  S.  618, 
23  L.  ed.  214;  Portland  Flouring  Mills  Co. 
r.  British,  etc.,  Mar.  Ins.  Co.,  130  Fed.  860, 
65  C.  C.  A.  344  [affirming  124  Fed.  855]; 
Seeligson  u.  Philbrick,  30  Fed.  600;  In  re 
Forty  Sacks  of  Wool,  14  Fed.  643. 

England. —  Turner  r.  Liverpoo'  Docks.  6 
Exch."  543,  20  L.  J.  Exch.  393. 

Canada. —  Mason  r.  Great  Western  R.  Co., 
31  U.  C.  Q.  B.  73. 

97.  Alabama. —  Jones  r.  Brewer,  79  Ala. 
545. 

loica. —  Baker  r.  Chicago,  etc.,  R.  Co..  98 
Iowa  438,  67  N.  W.  376. 

Kentucki). —  Kentuekv  Refining  Co.  v.. 
Globe  Refining  Co.,  104  Kv.  559,  47  S.  W. 
002,  20  Ky.  L.  Rep.  778,  42  L.  R.  A.  353. 

Maryland. —  Hopkins  r.  Cowen,  90  ^Md.  152, 
44  Atl.  1062,  47  L.  R.  A.  124. 

Massachusctls. —  Alderman  v.  Eastern  R. 
Co.,  115  Mass.  233;  Chicago  First  Nat.  Bank 
r.  Bayley,  115  Mass.  228.  And  see  lllman 
r.  Barnard,  7  Grav  554. 

Mivh\qun.—  \\.  &  A.  :\[cArthur  Co.  r.  Old 
Socinid  Nal.  Bank.  122]\rich.  223,  81  N.  \V.  92. 

Missouri. —  Bergeman  r.  Indianapolis,  etc., 
R.  Co.,  104  Mo.  77,  15  S.  W.  992. 
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if  the  bill  of  lading  with  draft  attached  is  sent  to  the  seller's  agent  or  bank  for 
collection  the  property  in  the  goods  is  reserved  and  does  not  pass  to  the  buyer 
until  payment. A  different  intention  may,  however,  be  indicated  by  the  cir- 
cum.stances  of  the  transaction  and  will  of  course  control/^  but  an  intention  to 
pass  the  property  will  not  be  inferred  from  the  delivery  of  an  invoice  to  the  buyer.^ 
If  the  buyer  obtains  possession  of  the  goods  without  payment  of  the  draft,  he 
does  not  thereby  acquire  any  right  of  property;^  but  when  the  draft  is  paid  by  the 
buyer  and  the  bill  of  lading  deUvered  to  him  the  property  in  the  goods  passes.^ 
If  the  draft  attached  to  the  bill  of  lading  is  a  time  draft  this  imports  a  sale  on 
credit  and  the  bill  should  be  dehvered  on  acceptance  of  the  draft/  unless  there 
are  instructions  to  hold  until  payment  or  circumstances  indicating  that  the  bill 
is  to  be  held  to  secure  both  acceptance  and  payment ;  ^  but  the  bill  should  not  be 
delivered  until  the  draft  is  accepted. The  acceptance  of  the  draft  is  a  condition 


Rhode  Island. —  Vaiighan  v.  New  York, 
etc.,  R.  Co.,  27  R.  I.  235,  61  Atl  695. 

Texas. —  Grayson  County  Nat.  Bank  v. 
Nashville,  etc.,  R.  Co.,  (Civ.  App.  1904)  79 
S.  W.  1094. 

United  States. —  Portland  Flouring  Mills 
Co.  r.  British,  etc..  Mar.  Ins.  Co.  130  Fed. 
860,  65  C.  C.  A.  344  [affirming  124  Fed. 
855];  Seeligson  r.  Philbrick,  30  Fed.  600: 
Treadvvell  r.  Anf^lo-American  Packing  Co.,  13 
Fed.  22. 

England.— Brsindi  r.  Bovvlby,  2  B.  &  Ad. 
932,  1  L.  J.  K.  B.  14,  22  E.  C.  L.  390; 
Moakes  r.  Nicolson,  19  C.  B.  N.  S.  290,  34 
L.  J.  C.  P.  273,  12  L.  T.  Rep.  N.  S.  573,  115 
E.  C.  L.  290.  But  see  Jenkyns  v.  Brown,  14 
Q.  B.  496,  14  Jur.  505,  19  L.  J.  Q.  B.  286, 
68  E.  C.  L.  496,  where  it  is  said  that  the 
buyer  has  the  general  property  subject  to 
the  special  property  of  the  holder  of  the  bill 
of  lading,  the  right  of  possession  being  de- 
ferred until  payment. 

98.  (7aZi/orma.— Hilmer  v.  Hills,  138  Cal. 
134,  70  Pac.  1080. 

Massachusetts. —  Newcomb  v.  Boston,  etc., 
R.  Co.,  115  Mass.  230;  Green  Bay  First  Nat. 
Bank  v.  Dearborn,  115  Mass.  219,  15  Am. 
Rep.  92.  But  see  Wilton  v.  Bowley,  130 
Mass.  252,  holding  that  the  fact  that  the 
bill  of  lading  was  with  draft  attached  is 
not  conclusive  and  that  the  intention  of  the 
seller  should  control. 

Minnesota. —  Freeman  v.  Kraemer,  63  Minn. 
242,  65  N.  W.  455. 

New  York. — ^Indiana  Nat.  Bank  v  Colgate, 
4  Daly  41. 

North  Carolina. —  Sims  r.  Norfolk,  etc.,  R. 
Co.,  130  N.  C.  556,  41  S.  E.  673. 

Ohio. — ^  Emery  r.  Irving  Nat.  Bank,  25 
Ohio  St.  360,  18  Am.  Rep.  299. 

South  Carolina. — -State  v.  Maloney,  81 
S.  C.  226,  62  S.  E.  215;  Greenwood  Grocery 
Co.  V.  Canadian  Countv  Mill,  etc.,  Co.,  72 
S.  C.  450,  52  S.  E.  191."^ 

Vermont. —  Burditt  f.  Howe,  69  Vt.  563, 
38  Atl.  240. 

United  States. —  Merchants'  Exch.  Bank  v. 
McGraw,  59  Fed.  972,  8  C.  C.  A.  420. 

Canada. —  Corbv  r.  Williams,  7  Can.  Sup. 
Ct.  470. 

99.  Wigton  V.  Bowley,  130  Mass.  252;  Ho- 
bart  f .  Littlefield,  13  R.  I.  341 ;  Mirabita  v. 
Imperial  Ottoman  Bank.  3  Ex.  D.  164,  47 
L.  J.  Exch.  418,  38  L.  T.  Rep.  N.  S.  597; 
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Joyce  V.  Swann,  17  C.  B.  N.  S.  84,  112  E.  C.  L- 
84. 

Question  for  jury. —  Where  the  evidence  is 
conflicting  as  to  whether  pi-operty  to  be  trans- 
ported by  a  carrier  was  to  be  delivered  to 
the  vendors  or  the  vendee,  the  fact  that  the 
bill  of  lading  was  deposited  in  the  post-office 
attached  to  a  draft  on  the  vendee  for  the 
purchase-money  does  not,  in  the  absence  of 
evidence  that  the  bill  was  properly  indorsed, 
raise  a  conclusive  presumption  that  the  title 
has  passed  to  the  vendee,  but  the  question  of 
ownership  is  for  the  jury.  Alabama  Great 
Southern  R.  Co.  v.  Mt.  Vernon  Co.,  84  Ala. 
173,  4  So.  356. 

1.  Pennsvlvania  R.  Co.  v.  Stern,  119  Pa.  St. 
24,  12  Atl.  756,  4  Am.  St.  Rep.  626;  Dows  V. 
Milwaukee  Nat.  Exch.  Bank,  91  U.  S.  618, 

23  L.  ed.  214;  Maddux  v.  Usher,  16  Fed. 
Cas.  No.  8,936,  2  Hask.  261;  Shepherd  v. 
Harrison,  L.  R.  5  H.  L.  116,  40  L.  J.  Q.  B. 
148,  24  L.  T.  Rep.  N.  S.  857,  20  Wkly. 
Rep.  1.  Coin  pare  Jenkvns  v.  Brown,  14  Q.  B. 
496,  14  Jur.  505.  19  *L.  J.  Q.  B.  286,  68 
E.  C.  L.  496. 

2.  Stollenwerck  r.  Thacher,  115  Mass.  224; 
Moors  r.  Kidder,  106  N.  Y.  32,  12  N.  E.  818; 
Farmers',  etc.,  Nat.  Bank  v.  Brown,  42  N.  Y. 
Super.  Ct.  522;  Bassett  i\  SpofTord,  2  Daly 
(N.  Y.)  432  laifirmed  in  45  N.  Y.  387,  6  Am. 
Rep.  101]  ;  Maddux  v.  Usher,  16  Fed.  Cas. 
No.  8,936,  2  Hask.  261;  Shepherd  v.  Harri- 
son, L.  R.  5  H.  L.  116,  40  L.  J.  Q.  B.  148, 

24  L.  T.  Rep.  N.  S.  857,  20  Wkly.  Rep.  1. 
And  see  Evansville.  etc.,  R.  Co.  Erwin,  84 
Ind.  457. 

3.  Forcheimer  v.  Stewart,  65  Iowa  593,  22 
N.  W.  886,  54  Am.  Rep.  30;  Treadwell  v. 
Anglo-American  Packing  Co.,  13  Fed.  22; 
Mirabita  v.  Imperial  Ottoman  Bank,  3  Ex.  D. 
164,  47  L.  J.  Exch.  418,  38  L.  T.  Rep.  N.  S. 
597. 

4.  Hall  V.  Richardson,  16  Md.  396,  77  Am. 
Dec.  303;  Columbia  Second  Nat.  Bank  v. 
Cummings,  89  Tenn.  609,  18  S.  W.  115,  24 
Am.  St.  Rep.  618;  Boston  Nat.  Bank  of  Com- 
merce f.  Merchants'  Nat.  Bank,  91  U.  S. 
92,  23  L.  ed.  208;  St.  Paul  Roller  Mill  Co.  v. 
Great  Western  Despatch  Co.,  27  Fed.  434. 

5.  Columbia  Second  Nat.  Bank  v.  Cum- 
mings, 89  Tenn.  609,  18  S.  W.  115,  24  Am. 
St.  Rep.  618. 

6.  Pennsylvania  R.  Co.  v.  Stern,  119  Pa.  St. 
24,  12  Atl.  756,  4  Am.  St.  Rep.  626. 
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precedent  to  the  passing  of  title; but  upon  its  acceptance  the  title  passes  to  the 
buyer/  unless  it  otherwise  appears  that  it  was  not  the  intention  to  make  a  sale 
on  credit,  in  which  case  the  title  will  not  pass  upon  acceptance  but  only  when 
the  draft  is  paid.^ 

e.  Shipment  C.  0.  D.  There  is  a  conflict  of  authority  as  to  the  effect  of  a  ship- 
ment C.  O.  D.-^^  In  some  cases  it  has  been  held  that  the  property  remains  in  the 
seller  until  payment  has  been  made  by  the  buyer,"  the  carrier  being  considered 
as  the  agent  of  the  seller  but  in  other  cases  it  is  held  that  where  the  shipment 
is  C.  0.  D,  the  carrier  is  the  agent  of  the  buyer  for  the  purpose  of  transportation/"' 
and  of  the  seller  for  the  purpose  of  collection,"  and  that  unless  a  contrary  inten- 
tion appears  the  property  in  the  goods  passes  upon  their  delivery  to  the  carrier/'^ 
although  the  buyer  is  not  entitled  to  possession  until  payment  is  made/^  and  that 
the  fact  that  the  seller  has  prepaid  the  charges  of  transportation  does  not  affect 
the  ruie.^^  The  question  has  most  frequently  arisen  in  regard  to  sales  of  intoxi- 
cating liquors. 

7.  Bill  of  Sale  or  Other  Conveyance  —  a.  In  General.  In  the  absence  of 
statute  a  bill  of  sale  is  not  essential  in  order  to  pass  the  property  in  the  goods 
sold/^    If  the  contract  provides  for  the  giving  of  a  bill  of  sale  the  title  will  ordi- 


7.  Mathewson  v.  Belmont  Flouring  Mills 
Co.,  76  Ga.  357;  Chicago  Mar.  Bank  v. 
Wright,  48  N.  Y.  1 ;  Dodge  v.  Johnson,  3 
Thomps.  &  C.  (N.  Y.)  237;  Pennsylvania  R. 
Co.  V.  Stern,  119  Pa.  St.  24,  12  Ail.  756,  4 
Am.  St.  Rep.  626. 

8.  Hall  f.  Richardson,  16  Md.  396,  77  Am. 
Dec.  303;  St.  Paul  Roller-Mill  Co.  v.  Great 
Western  Despatch  Co.,  27  Fed.  434. 

9.  Security  Bank  r.  Luttgren^  29  Minn. 
363,  13  N.  W.  151. 

10.  See  State  f.  Rosenberger,  212  Mo,  648, 
11  S.  W.  509,  126  Am.  St.  Rep.  580,  20 
L.  R.  A.  284;  American  Express  Co.  f.  Iowa, 
196  U.  S.  133,  25  S.  Ct.  182,  49  L.  ed. 
417. 

11.  Wagner  v.  Hallack,  3  Colo.  176;  State 
V.  Intoxicating  Liquor,  58  Vt.  140,  2  Atl. 
586;  U.  S.  V.  Shriver,  23  Fed.  134.  See  also 
Crabb  c.  State,  88  Ga.  584,  15  S.  E.  455. 

12.  State  V.  Intoxicating  Liquor,  58  Vt. 
140,  2  Atl.  586. 

13.  Pilgreen  v.  State,  71  Ala.  368;  State  v. 
Intoxicating  Liquors,  98  Me.  4G4,  57  Atl. 
798;  State  v.  Mullin.  78  Ohio  St.  358,  85 
N.  E.  556,  125  Am.  St.  Rep.  710,  18  L.  R.  A. 
N.  S.  609. 

14.  Pilgreen  v.  State,  71  Ala.  368;  State  v. 
Mullin,  78  Ohio  St.  358,  85  N.  E.  556,  125 
Am.  St.  Rep.  710,  18  L.  R.  A.  N.  S.  609. 

15.  Alabama. —  Pilgreen  v.  State,  71  Ala. 
368. 

Illinois. —  Carthage  v.  Munsell,  203  III. 
474,  67  N.  E.  831  [affirming  105  111.  App. 
119]. 

Maine. —  State  v.  Intoxicating  Liquors,  98 
Me.  464,  57  Atl.  798;  State  v.  Vcte.rs,  91  Me. 
31,  39  Atl.  342. 

Missouri. —  State  v.  Rosenberofor.  212  Mo. 
648,  111  S.  W.  509,  126  Am.  St.' Rep.  580,  20 
L.  R.  A.  N.  S.  284  [disapproving  State  v. 
Wingfield,  115  Mo.  428,  22  S.  W.  363,  37 
Am.  St.  Rep.  406]. 

New  York. —  Higgins  r.  Murray,  73  N.  Y. 
252.  But  see  Baker  r.  Bourcicault,  1  Daly 
23. 

07/io.— State  ?;.  Mullin,  78  Ohio  St.  358, 


85  N,  E.  556,  125  Am.  St.  Rep.  710,  18 
L.  R.  A.  N.  S.  609. 

Pennsylvania. —  Com.  v.  Fleming,  130  Pa. 
St.  138,  18  Atl.  622,  17  Am.  St.  Rep.  763, 
5  L.  R.  A.  470. 

Tea?as.— Keller  v.  State,  (Cr.  App.  1905) 
87  S.  W.  669. 

Intention  of  parties. —  If  it  clearly  appears 
from  the  terms  of  the  agreement  or  other 
circumstances  of  the  case  that  the  parties 
did  not  intend  that  title  should  pass  until 
final  delivery  and  payment,  such  intention 
will  control.  Cole  v.  Rankin,  (Tenn.  Ch. 
App.  1896)  42  S.  W.  72. 

16.  Pilgreen  v.  State,  71  Ala.  368;  State  r. 
Mullin,  78  Ohio  St.  358,  85  N.  E.  556,  125 
Am.  St,  Rep.  710,  18  L.  R.  A.  I^.  S.  609. 

17.  State  V.  Intoxicating  Liquors,  98  Me. 
464,  57  Atl.  798. 

18.  See  Intoxicating  Liquors,  23  Cyc.  185, 
186. 

19.  Alabama. —  Sanders  v.  Stokes,  30  Ala. 
432;  Todd  V.  Hardie,  5  Ala.  698. 

Louisiana. —  Casey  f  .  Pennoyer,  6  La.  Ann. 
776. 

Maryland. — ^Dentzel  r.  City;  etc.,  R.  Co., 
90  Md.  434,  45  Atl.  201. 

Massachusetts. — Stockbridge  V.  West  Stock- 
bridge,  14  Mass.  257. 

Mississippi. — ■  Blewett  v.  Evans,  42  Miss. 
804;  Fatheree  v.  Fletcher,  31  Miss.  265. 

Missouri. —  Gatzweiler  r.  Moroner,  51  Mo. 
47;  Kuhler  r.  Tobin,  61  A[o.  App.  576:  W.  W. 
Kendall  Boot,  etc.,  Co.  r.  Bain,  46  Mo.  App. 
581. 

7V.2?as.— McKinney  r.  Fort,  10  Tex.  220; 
Davis      T^ftin,  6  Tex.  489. 

See  43  Cent.  Dig.  tit.  ''Sales,"  §  574. 

In  Texas  the  statute  requires  bills  of  sale 
in  the  case  of  sales  of  stock  running  on  the 
range  (Panhandle  Nat.  Bank  r.  Emery,  78  Tex. 
498,'  15  S.  W.  23:  Hickman  r.  Hickman,  5  Tex. 
Civ.  App.  99.  27  S.  W.  31);  and  if  there 
is  ueitlier  a  bill  of  sale  nor  a  delivery  the 
sale  is  a  nullity  and  passes  no  title  (Hick- 
man r.  Hickman,  supra)  ;  but  if  the  animals 
have  been  delivered  to  the  buyer  the  only 
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narily  remain  in  the  seller  until  the  bill  of  sale  is  given,-^  or  the  buyer  takes  posses- 
sion,^^ but  if  the  goods  are  dehvered  the  title  of  the  buyer  will  not  be  affected  by 
the  failure  of  the  seller  to  make  the  bill  of  sale  as  agreed.^^  While  the  bill  of  sale 
takes  effect  from  its  delivery,^^  the  dehvery  need  not,  in  order  to  pass  title,  be  made 
to  the  buyer,  but  may  be  made  to  some  third  person  for  him;  but  there  must  be 
some  delivery  or  act  on  the  part  of  the  seller  showing  an  intention  to  dehver  and 
make  the  instrument  effective,^^  particularly  as  against  third  persons.^^  Generally 
on  the  execution  and  delivery  of  a  bill  of  sale  the  property  in  the  goods  passes 
from  the  seller  to  the  buyer,^^  and  entitles  the  latter  to  the  immediate  possession,-^ 
provided  the  instrument  evidences  a  present  sale,      properly  identifies  the 


effect  of  not  taking  a  bill  of  sale  is  to  make 
the  possession  prima  facie  illegal.  It  is  not 
conclusively  so  and  the  title  will  pass  with- 
out the  bill  of  sale  if  it  is  shown  that  the 
sale  was  bona  -fide  and  for  a  sufficient  con- 
sideration, and  that  no  evasion  of  the  law 
was  intended  (Colorado  First  Nat.  Bank  r. 
Brown,  85  Tex.  80,  23  S  W.  862;  Wells  v. 
Littlefield,  59  Tex.  556).  . 

20.  Wilson  V.  Russell,  136  Mass.  211;  Love- 
lace i/,  Stewart,  23  Mo.  384;  Wallingford  v. 
Burr,  15  Nebr.  204,  18  N.  W.  67. 

Waiver. —  A  condition  in  a  contract  of  sale 
that  title  shall  not  pass  until  the  delivery 
of  the  bill  of  sale,  being  solely  for  the  security 
of  the  vendor,  the  non-delivery  thereof  can- 
not be  urged  as  a  defense  to  an  action  for 
the  purchase-price  as  showing  the  commence- 
ment of  the  action  before  tlie  title  has  passed, 
as  the  vendor  mav  waive  such  condition. 
Yori  V.  Cohn,  26  Nev.  206,  65  Pac.  945,  67 
Pac.  212. 

21.  Wilson  V.  Pvussell,  136  Mass.  211. 

22.  Todd  i\  Hardie,  5  Ala.  698;  McKinney 
V.  Fort,  10  Tex.  220. 

23.  Inlow  V.  Com.,  6  T.  B.  Mon  (Ky.)  72; 
Walsh  r.  Brown,  4  K  y.  Suppl.  79. 

24.  Inlow  V.  Com.,  6  T.  B.  Mon.  (Ky.) 
72;  Buffington  r.  Curtis,  15  Mass.  528,  8 
Am.  Dec.  115. 

25.  Buffington  r.  Curtis,  15  Mass.  528,  8 
Am.  Dec.  115;  Doyle  r.  Mizner,  40  Mich. 
160;  Brand  v.  Focht,  1  Abb.  Dec.  (N.  Y.) 
185,  3  Keyes  409,  2  Transcr.  App.  357,  5 
Abb.  Pr.  225. 

26.  Inlow  V.  Com.,  6  T.  B.  Mon  (Ky.)  72; 
Copelly  V.  De verges,  11  Mart.  (La.)  641; 
Walsh  V.  Brown,  4  N.  Y.  Suppl.  79. 

27.  Alahatna. —  Thomason  r.  Diil,  30  Ala. 
444. 

Connecticut. —  Crug  v.  Gorham,  74  Conn. 
541,  51  Atl.  519. 

Georgia. —  Hays  v.  Callaway,  58  Ga.  288. 

Kentucky. —  Inlow  v.  Com.,  6  T.  B.  Mon. 
Y2. 

Missouri. —  Caldwell  r.  Garner,  31  Mo.  131. 

Montana. —  State  v.  Conrow,  19  Mont.  104, 
47  Pac.  640. 

IVero  Jersey. —  Evans  f.  Herring,  27  N.  J.  L. 
243. 

'North  Dakota.—  Fletcher  f.  Nelson,  6  N.  D. 
94,  69  N.  W.  53. 

Pennsylvania. —  Leonard  r.  Wlnslow,  2 
Grant  139. 

Rhode  Island. —  Sprague  r.  Thurber,  17 
R.  I.  454,  22  Atl.  1057. 

South  Carolina. —  Prime  r.  Yates,  3  Brev. 
559,  2  Treadw.  770. 
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Bill  of  sale  as  security. —  Where  one  has 
taken  a  bill  of  sale  of  a  vessel  absolute  in 
form,  but  designed  as  collateral  security,  and 
afterward  purchases  and  pays  for  the  part 
of  the  vessel  so  held  by  him,  but  receives  no 
other  instrument  of  transfer,  such  purchase 
and  payment  will  pass  the  title  between  the 
parties.  McLellan  r.  Osborne,  51  Me.  85. 
Where  a  bill  of  sale  of  a  slave  is  by  the 
direction  of  the  purchaser  executed  by  the 
vendor  to  a  third  person,  and  delivered  to 
him  as  a  security  for  the  repayment  of  the 
purchase-money  advanced  by  him,  the  sub- 
sequent repayment  of  the  money  by  the  pur- 
chaser cannot  at  law  divest  the  title  out  of 
such  grantee.    Jones  v.  Trawick,  31  Ala.  253. 

Condition  construed. —  The  fact  that  the 
vendor  in  a  bill  of  sale  of  cattle  fails  to 
comply  with  an  agreement  to  rent  the  brand 
contained  therein  does  not  prevent  title  from 
passing  to  his  vendee.  Hecht  V.  Johnson,  3 
Wyo.  277,  21  Pac.  1080. 

iPerson  to  whom  title  passes. —  The  prop- 
erty vests  in  the  person  named  as  buyer  in 
the  bill  of  sale,  although  in  fact  he  takes 
merely  as  trustee.  Haden  v.  Tucker,  38  Ala. 
399;  Beard  r.  Childress,  4  Ala.  411.  But  see 
Haskell  r.  Jones,  24  Me.  222.  Where  a  pur- 
chaser of  property  takes  the  bill  of  sale  in 
the  name  of  a  third  person  without  the  pre- 
vious or  subsequent  assent,  authority,  or 
knowledge  of  such  person,  or  any  delivery  of 
the  bill  of  sale  or  property  to  him,  actual  or 
constructive,  no  title  passes  to  the  person 
named  in  the  bill  of  sale.  Dudley  r.  Deming, 
34  Conn.  169. 

28.  Fitzgerald  r.  x\ndrews,  15  Nebr.  52,  17 
N.  W.  S70;  Hutchins  v.  Gilchrist,  23  Vt.  82. 

29.  Alabama. —  Lucas  v.  Pittman,  94  Ala. 
616,  10  So.  603. 

Georgia. —  Bellcrby  v.  Thomas,  105  Ga.  477, 
30  S.  E.  425. 

loica. —  Roundv  v.  Kent,  75  Iowa  662,  37 
N.  W.  146. 

Wisconsin. —  State  v.  "Wharton,  117  Wis. 
558,  94  N.  W^  359;  Cook  v.  Van  Home,  76 
Wis.  520,  44  N.  W.  767;  Morrow  V.  Delanev, 
41  Wis.  149. 

United  States. — Arkansas  Valley  Land,  etc., 
Co.  V.  Mann,  130  U.  S.  69,  9  S.  Ct.  458,  32 
L.  ed.  854. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  575. 

A  bill  of  parcels  receipted  by  the  seller  is 
not  per  se  evidence  of  an  unexecuted  contract 
to  deliver  the  goods,  but  is  prima  facie  evi- 
dence of  a  contract  executed.  Richardson  v. 
Peyton,  20  Fed.  Cas.  No.  11,794,  1  Cranch 
C.  C.  418. 
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goods,^^  and  was  not  procured  by  fraud.^^  If  these  elements  concul*  actual  delivery 
of  the  goods  is  not  necessary  to  pass  the  property  as  between  the  parties,^^  or  even 
as  against  creditors  of  or  subsequent  purchasers  from  the  seller, provided  the 
sale  is  made  in  good  faith,^*  particularly  where  such  third  persons  have  notice  of 
the  sale.^^  If  the  instrument  does  not  show  a  present  sale  the  contract  is  executory 
merely  and  no  title  passes,^^  and  although  certain  terms  are  used  w^hich  alone  would 
import  a  present  sale  the  title  will  not  pass  if  it  otherwise  appears  that  such  was 
the  intention  of  the  parties.^" 

b.  Registration.    In  the  absence  of  statute  it  is  not  necessary  that  a  bill  of 


An  invoice  does  not  of  itself  operate  to  pass 
tlie  property.  Delta  Bag  Co.  v.  Keariis,  112 
111.  App.  209. 

30.  California. — Blackwood  v.  Cutting  Pack- 
ing Co.,  76  Cal.  212,  18  Pac.  248,  9  Am.  St. 
Rep.  199. 

Georgia. —  Phillips  v.  Dean,  76  Ga.  10. 

yorth  Dalcota. —  Fletcher  r.  Nelson,  6  N.  D. 
94,  69  N.  W.  53. 

Oregon. —  Commercial  Nat.  Bank  v.  David- 
son, 18  Greg.  57,  22  Pac.  517. 

Pennsylvania. — ^Winslow  V.  Leonard,  24  Pa. 
St.  14,  62  Am.  Dec.  354. 

South  Carolina. —  Hinson  v.  Pickett,  1  Hill 
E(v.  35. 

Texas.—  Robertson  r.  Hunt,  77  Tex.  321, 
14  S.  W.  68, 

Wisconsin. —  State  r.  Wharton,  117  Wis. 
558,  94  N.  W.  359;  Morrow  v.  Delaney,  41 
Wis.  149. 

31.  Hogan  r.  Holeman,  14  Phila.  (Pa.) 
484,  594;  The  Barge  No.  6,  8  Fed.  48. 

32.  Arkansas. —  White  v.  McCracken,  60 
Ark.  613,  31  S.  W.  882;  Trieber  v.  Andrews, 
31  Ark.  163. 

California. —  Crill  v.  Doyle,  53  Cal.  713. 

Kentucky. —  Inlaw  v.  Com.,  6  T.  B.  Mon. 
72;  Smart  v.  Clift,  4  Bibb  518. 

Maine. — Richardson  v.  Kimball,  28  Me.  463. 

Maryland. —  Stewart  v.  Spedden,  5  Md.  433. 

Massachusetts. —  Philbrook  v.  Eaton,  134 
Mass.  398;  Thrall  v.  Hill,  110  Mass.  328; 
Ridgway  v.  Bowman,  7  Cush.  268. 

Missouri. — Williams  v.  Grav,  39  Mo.  201. 

Neic  Torfc.— Fuller  r.  Claflin,  51  Hun  609, 
4  N.  Y.  Suppl.  92;  James  v.  Hamilton,  2  Huu 
630,  5  Thomps.  &  C.  183  [affirmed  in  63  N.  Y. 
616];  Heine  v.  Anderson,  2  Duer  318. 

North  Carolina. —  Gwynn  v.  Hodge,  49 
N.  C.  168. 

South  Carolina. —  Southworth  v.  Sebring,  2 
Hill  587;  Younge  v.  Moore,  1  Strobh.  48; 
Jaggers  v.  Estes,  2  Strobh.  Eq.  343,  49  Am. 
Dee.  674. 

Texas. —  Robertson  v.  Hunt,  77  Tex.  321, 
14  S.  W.  68;  Brewer  v.  Blarton,  66  Tex.  532, 
1  S.  W.  572;  Maddox  v.  Dabney,  (Civ.  App. 
1894)  27  S.  W.  901. 

Vermont.— ll\itQhm<^  v.  Gilchrist,  23  Vt.  82. 

Washington. — Anderson  v.  Land,  5  Wash. 
403,  32  Pac.  107.  34  Am.  St.  Rep.  875. 

United  States. — ^Washington  v-.  Wilson,  20 
Fed.  Cas.  No.  17,240,  2  Cranch  C.  C.  153. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  577. 

33.  Tllinois.— O'LeRYj  v.  Bradford,  39  Til. 
App.  182. 

Toiva. —  Tiffany  r.  Anderson,  55  ToAva  405, 
7  N.  W.  683. 
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Louisiana. —  Cawthorn  i\  McDonald,  1  Rob. 
55. 

Maine. —  Hotchkiss  r.  Hunt,  49  Me.  213. 

Maryland. —  Paine  v.  Young,  56  Md.  314. 

Massachusetts. —  Green  v.  Holmes,  125 
Mass.  46  note;  Dugan  r.  Nichols,  125  Mass. 
43;  Thorndike  v.  Bath,  114  Mass.  IIG,  19 
Am.  Rep.  318,  But  see  Packard  v.  Wood, 
4  Gray  307. 

Michiqan. —  Hauser  r.  Beaty,  93  Mich.  49!i, 
53  N.  W.  028. 

New  York. —  Klinck  r.  Kelly,  63  Barl>. 
622;  Steele  v.  Taft,  22  Hun  453;  Schoon- 
maker  v.  Vervalen,  9  Hun  138. 

Pennsylvania. —  Schumacher  v.  Ebv,  24  Pa. 
St.  521.  But  see  Betz  v.  Hummel,  10  Pa. 
Cas.  313,  13  Atl.  938. 

Yerm.ont. —  Bellows  v.  Wells,  36  Vt.  599. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  642, 

In  Colorado,  under  a  statute  making  sales, 
unless  accompanied  by  delivery  and  chanoc 
of  possession,  fraudulent  and  void  as  to  cred- 
itors, it  is  held  that  where  one  takes  a  bill 
of  sale  of  goods  without  taking  possession 
of  the  goods,  a  subsequent  mortgage  of  the 
same  goods  by  the  seller  gives  the  mortgagee 
a  superior  .lien  on  the  goods,  although  he 
Ivuew  of  the  bill  of  sale  when  the  mortgage 
was  given.  Allen  r.  Steiger,  17  Colo.  552,  31 
Pac.  226. 

Priorities. —  Where  different  persons  claim 
the  same  goods  by  conveyances  equally  valid, 
he  Avh.o  first  acquires  the  possession  has  the 
better  title  (Jewett  v.  Lincoln,  14  Me.  116. 
31  Am.  Dec.  36)  ;  provided  the  second  buyer 
is  Avithout  notice  of  the  first  sale  (Winsiow 
V.  Leonard,  24  Pa.  St.  14,  62  Am.  Dec. 
354). 

34.  Schoonmaker  r.  Vervalen,  9  Hun  (N.  Y.) 
138. 

35.  O'Leary  v.  Bradford,  39  111.  App.  182; 
Ottumwa  First  Nat.  Bank  r,  Reno.  73  Iowa 
145,  34  N.  W.  796;  Tiffany  r.  Anderson.  5.> 
Iowa  405,  7  N.  W.  683.  '  Contra,  Allen  r. 
StGiger,  17  Colo.  552,  31  Pac.  226,  under  pro- 
visions of  statute. 

36.  Love  r.  Crook,  27  Ala.  624;  Brown  r. 
Brooks,  52  N.  C.  93;  Carnes  r.  Apporson. 
2  Sneed  (T^nn.)  562. 

37.  Winsiow  r.  Leonard.  24  Pa.  St.  14,  62 
Am.  Dec.  354;  Carne?  r.  Apperson.  2  Sneed 
(Tenn.)  562. 

Question  for  jury. —  Whether  the  seller  in- 
tended by  a  bill  of  sale  to  vest  immediate^ 
title  in  the  buyer  should,  if  the  evidence  i^^ 
conflicting,  be  submitted  to  the  jury  under 
proper  instructions.  Jones  r.  Hook.  47  'Mo. 
329. 
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sale  should  be  filed  or  recorded.^^  In  some  states,  however,  it  is  provided  by 
statute  that  in  order  to  pass  the  property  as  against  creditors  and  subsequent 
purchasers  where  possession  is  retained  by  the  seller,  the  bill  of  sale  must  be  filed 
or  recorded. But  such  a  statute  does  not  apply  where  the  property  is  in  the 
possession  of  a  person  not  the  seller,**^  where  there  is  a  dehvery  and  change  of 
possession,*^  or  where  the  subsequent  purchaser  has  actual  notice  of  the  sale.*^ 

8.  Reconveyance  to  Seller  —  a.  In  General.  The  property  in  the  goods  may 
be  revested  in  the  seller  by  a  rescission  of  the  contract,^^  by  a  return  of  the  goods 


38.  Alabama. —  Stuart  v.  Mitclium,  135  Ala. 
546,  33  So.  670. 

Georgia. —  Cecil  v.  Gazan,  65  Ga.  689. 

Kentucky. —  In  low  v.  Com.,  6  T.  B.  Mon.  72. 

Neto  Hampshire. —  Janelle  v.  Denoncour,  OS 
N.  11.  1,  44  Atl.  63. 

North  Carolina. —  Leak  v.  Wadesboro  Bank, 
149  N.  C.  17,  62  S.  E.  733.  See  also  Green 
V.  Kornegay,  49  N,  C.  66,  67  Am.  Dee.  261. 

In  Texas  the  statute  requires  sales  of  stock 
running  upon  the  range  by  the  sale  and  de- 
livery of  the  brands  and  marks  to  be  by  a 
bill  of  sale  duly  recorded  (Rankin  r.  Bell,  85 
Tex.  28,  19  S.  W.  874:  Panhandle  Nat.  Bank 
V.  Emery,  78  Tex.  498,  15  S.  W.  23;  Black 
V.  Vaughan,  70  Tex.  47,  7  S.  W.  604)  ;  but 
the  statute  does  not  apply  to  sales  where  the 
sale  is  only  of  certain  animals  Mdthout  any 
sale  and  delivery  of  the  brands  and  marks  " 
( Kainwater-Boogher  Hat  Co.  v.  O'Neal,  7 
Tex.  Civ.  App.  242,  26  S.  W.  462;  Nance  v. 
Barber,  7  Tex.  Civ.  App.  Ill,  26  S.  W.  151)  ; 
nor  does  it  apply  to  cattle  outside  of  the 
state  (Ft,  Worth  Nat.  Bank  v.  Daughertv. 
81  Tex.  301,  16  S.  W.  1028),  or  to  cases 
where  the  sale  is  accompanied  by  a  delivery 
to  the  buyer  (Colorado  First  Nat.  Bank  r. 
Brown,  85  Tex.  80,  23  S.  W.  862 ;  Eainwater- 
Boogher  Hat  Co.  v.  O'Neal,  supra;  Boutwell 
V.  Hiltpold,  (Tex.  App.  1890)  15  S.  W.  501). 
although  the  cattle  are  afterward  returned 
to  the  range  (Boutwell  v.  Hiltpold.  supra), 
provided  the  intention  is  to  convey  only  the 
stock  and  not  the  brand  ( Rainwater-Boogher 
Hat  Co.  t\  O'Neal  supra).  If  the  bill  of 
sale  is  duly  recorded  the  title  passes  without 
delivery  of  the  stock.  Dallas  Nat.  Bank  v. 
Davis,  (Tex.  Civ.  App.  1896)  36  S.  W.  144. 

Sales  of  slaves  were  required  by  statute  in 
Tennessee  to  be  made  by  bill  of  sale  duly  re- 
corded. Stevens  v.  Bomar,  9  Humphr.  ( Tenn. ) 
546;  Dillard  v.  Dillard,  3  Humphr.  (Tenn.) 
41;  Johnson  v.  Morgan,  2  Humphr.  (Tenn.) 
115;  Banks  v.  Thomas,  Meigs  (Tenn.)  28; 
Neelv  V.  Wood,  10  Yerg.  (Tenn.)  486;  Doug- 
las V.  Morford,  8  Yerg.  (Tenn.)  373. 

Record  as  notice. —  Since  a  bill  of  sale  is 
not  required  by  law  to  be  recorded  a  record 
of  it  is  not  notice  to  creditors  of  the  seller. 
Janelle  v.  Denoncour,  68  N.  H.  1,  44  Atl.  63. 
But  see  McCall  v.  Lewis,  1  S'trobh.  (S.  C.) 
442. 

Exempt  property. —  A  bill  of  sale  is  valid 
as  between  the  parties,  although  it  is  not  re- 
corded, and  if  the  property  sold  is  exempt 
property  of  the  seller  it  is  also  valid  as  to 
creditors.  Heisch  v.  Bell,  11  N.  M.  523,  70 
Pae.  572. 

39.  Jordan  v.  Lendrum,  55  Iowa  478,  8 
N.  W.  311;   Clary  i\  Frayer,  8  Gill  &  J. 
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(Md.)  398;  Hambleton  v.  Hayward,  4  Harr. 
&  J.  (Md.)  443. 

Who  may  record. —  A  vendor  of  personal 
property  may  act  as  the  agent  of  the  vendee 
in  filing  the  bill  of  sale  for  record  and  man- 
aging the  property  for  him.  Thomas  v.  Hill- 
house,  17  Iowa  67.  So  also  a  parish  judge 
may  record  his  own  bill  of  sale  which  will 
then  be  valid  as  against  third  persons.  Tes- 
sier  V.  Hall,  7  Mart.  (La.)  411. 

Effect  of  recording.— The  execution  of  the 
bill  of  sale  and  its  acknowledgment  and  re- 
cording vests  in  the  buj^er  the  same  interest 
as  in  tiie  case  of  a  sale  accompanied  by  a 
transfer  of  possession.  Clary  v.  Frayer,  8 
Gill  &  J.  (Md.)  398;  Hambleton  v.  Hayward, 
4  Harr.  &  J.  (Md.)  443. 

Effect  of  delay  in  recording, —  A  failure  to 
record  a  bill  of  sale  within  ten  days  after  its 
execution,  as  required  by  statute,  renders  it 
void  only  as  to  such  persons  as  have  obtained 
intervening  rights  after  its  execution  and  be- 
fore it  was  filed  for  record,  and  not  as  to 
creditors  who  became  such  after  it  was  re- 
corded. Sayward  v.  Nunan,  6  Wash.  87,  32 
Fac.  1022. 

40.  Campbell  v.  Hamilton,  63  Iowa  293,  19 
N.  W.  220. 

41.  Dowdell  V.  Wilcox,  64  Iowa  721,  21 
N.  W.  147;  Cronan  v.  Fox,  50  N.  J.  L,  417, 
14  Ath  119. 

42.  Ottumwa  First  Nat.  Bank  v.  Reno,  73 
Iowa  145,  34  N.  W.  796;  Tiffanv  V.  Anderson, 
55  Iowa  405,  7  N.  W.  683. 

43.  Alabama. —  Milner,  etc.,  Co.  v.  Deloach 
Mill  Mfg.  Co.,  139  Ala.  645,  36  So.  765,  101 
Am.  St.  Rep.  63;  Williamson  v.  Sammons,  34 
Ala.  691. 

Illinois. —  Doane  v.  Lockwood,  115  111.  490, 
4  N.  E.  500. 

Kentucky. —  Duncan  v.  Baird,  8  Dana  101. 

Louisiana. —  Nixon  v.  Bozeman,  11  La. 
Ann.  750;  Derepas  v.  Shallus,  15  La.  371. 

Massachusetts.  —  Beecher  v.  Mavall,  16 
Gray  376. 

Missouri. —  Kloes  v.  Wurmser,  34  Mo.  App. 
453. 

Islcio  York. —  Flynn  v.  Ledger,  48  Hun  465, 
1  N.  Y.  Suppl.  235.  But  see  Hornberger  v. 
Feder,  30  Misc.  121,  61  N.  Y.  Suppl.  865. 

South  Carolina.  —  Carter  v.  Walker,  2 
Rich.  40. 

Vermont. —  Martin  v.  Eames,  26  Vt.  476. 
England. —  Read  v.  Hutchison,  3  Campb. 
352. 

Modification  of  contract. —  After  a  verbal 
sale  of  chattels  has  been  consummated  by  de- 
livery, neither  a  subsequent  change  in  the 
mode  of  payment,  nor  the  subsequent  ac- 
ceptance of  a  bill  of  sale  operates  as  a  dives- 
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under  a  contract  of  sale  or  return/*  by  a  substitution  of  other  goods  for  those 
originally  sold,*^  by  breach  of  conditions  on  which  title  depends,^*^  or  by  repurchase.'*^ 
b.  Agreements  For  Repurchase  and  Reconveyance.  The  contract  of  sale 
may  provide  for  a  repurchase  by  and  reconveyance  to  the  seller/^  Such  agree- 
ments are  valid  and  will  be  enforced/^  provided  the  conditions  upon  which  such 
repurchase  is  to  be  made  are  complied  with,^^  and  on  the  consummation  thereof 
the  property  in  the  goods  will  immediately  revest  in  the  seller,^^  even  as  against 
the  creditors  of  the  buyer.^^    The  reconveyance  must  be  with  the  knowledge  and 


titiire  of  the  title,  Sanders  v.  Stokes,  30 
Ala.  432.  Where  a  machine  is  sold  through 
an  agent  who  receives  in  part  payment  a 
note  payable  in  two  and  one-half  months,  a 
subsequent  written  agreement  under  whicli 
the  seller  returns  the  note  and  which  recites 
that  the  purchaser  agrees  to  pay  for  the  use 
of  the  machine  a  certain  sum  per  month,  or 
in  default  thereof  to  return  it,  the  amounts 
so  paid  to  be  deducted  from  the  purchase- 
price  if  the  purchaser  buys  the  maciime,  does 
not  operate  to  transfer  the  title  back  to  the 
seller.  Singer  Mfo.  C'o.  v.  Cullaton,  90  Mick. 
630,  51  N.  W.  687. 

Defense  of  suit  for  price. —  Where  a  vendee 
of  personalty  successfully  defends  a  suit  for 
the  purchase-price,  on  the  ground  of  deceit 
and  a  tender  back,  the  personalty  becomes 
the  property  of  tlie  vendor.  Overstreet  v. 
Gallaher,  42  Ark.  208.  Compare  Charleston 
V.  Cohen,  2  Speers   (S.  C.)  408. 

44.  Sutton  v.  Crosby,  54  Barb.  (N.  Y.)  80. 
But  until  the  goods  are  received  by  the 

seller  the  title  does  not  revest  in  him.  Chase 
V.  Union  Stone  Co.,  63  How.  Pr.  (N.  Y.)  336. 

45.  Grady  v.  Leavell,  1  Dana  (Ky.)  427. 

46.  Sutherland  r.  Brace,  73  Fed.  624,  19 
C.  C.  A.  589  [affirming  71  Fed.  469,  18 
C.  C.  A.  199]. 

Performance  of  conditions  by  seller. — 
Where  the  contract  provides  that  in  case  of 
the  non-performance  of  certain  conditions  the 
seller  shnll  return  the  purchase-price  received 
by  him  and  that  the  goods  shall  then  become 
again  his  sole  property,  the  title  does  not  re- 
vest in  him  upon  the  non-performance  of  the 
other  conditions  until  he  has  returned  the 
purchase-price.  Heald  v.  Macgowan,  14  N.  Y. 
Suppl.  280  [affirmed  in  128  N.  Y.  612,  28 
N.  E.  252]. 

Agreement  not  constituting  condition. — 
On  a  sale  of  corporate  stock  made  in  part 
consideration  of  a  promise  that  the  corpora- 
tion would  not  set  up  anj^  claim  against  the 
seller  on  account  of  past  transactions,  such 
promise  is  not  a  condition  on  which  title  de- 
pends so  that  on  suit  brought  by  the  corpo- 
rati(m  the  title  to  the  stock  would  revert  to 
the  seller.  Jaclcson  r.  Grant,  18  N.  J.  Eq. 
145. 

47.  See  infra,  VI,  A,  8,  b. 

48.  Logwood  r.  Hussey,  60  Ala.  417;  Bogan 
r.  Martin,  8  Ala.  807;  Munnerlin  r.  Bir- 
mingliam,  22  N.  C.  358,  34  Am.  Dec.  402: 
Poindexter  McCannon,  16  N.  C.  373,  18 
Am.  Dec.  591;  Thompson  r.  Chumnev.  2  Tex. 
389;  Stridor  v.  Reid,  2  Graft.  (Va.)  38: 
Kroesen  r.  Seevers,  5  Leigh  (Va.)  434. 

Sale  or  security. —  A  written  agreement, 
whereby  the  owner  of  goods  agreed  to  hold 


the  same  as  consignee  of  the  firm  to  whom 
he  was  indebted  for  part  payment  of  the 
price  thereof,  and  to  pay  over  the  proceeds 
thereof  as  they  were  sold,  did  not  vest  title 
thereto  in  said  firm,  where  it  did  not  appear 
that  the  debt  was  thereby  extinguished,  nor 
that  there  was  any  payment  or  agreement  by 
said  firm  to  pay  for  said  goods,  nor  that  any 
inventory  was  taken  thereof,  and  it  was 
shown  that  the  valuation  placed  on  the  goods 
by  the  debtor  was  in  excess  of  the  actual 
value  thereof,  and  that  the  creditor  accepted 
the  instrument  as  security  for  the  payment 
of  the  debt.  Crawford  v.  Spraggins,  109  Ala. 
35.3,  19  So.  372. 

Intent. —  Whether  an  agreement  putting 
the  seller  in  possession  of  the  property 
amounts  to  a  resale  is  a  question  of  intent. 
Smith  V.  Hargrave,  10  N.  C.  560. 

Transfer  of  title. —  A  sale  with  a  collateral 
agreement  to  repurchase,  if  merely  colorable 
and  for  the  purpose  of  enabling  the  selling 
corporation  to  make  a  certain  report  as  to 
the  character  of  its  assets,  does  not  consti- 
tute a  transfer  in  law  of  the  title.  People 
V.  Corrigan,  195  N.  Y.  1,  87  N.  E.  792  [re- 
versing  l29  N.  Y.  App.  Div.  62,  113  K  Y. 
Suppl."  504], 

49.  Spence  v.  Steadman,  49  Ga.  133. 

50.  Wilhite  v.  Evan,  66  Ala.  106;  Hick- 
man V.  Cantrell.  9  Yersf.  (Tenn.)  172,  30  Am. 
Dec.  396;  Scott  v.  Britton,  2  Yerg.  (Tenn.) 
215. 

51.  Folsom  V.  Cornell,  150  Mass.  115,  22 
N.  E.  705. 

A  mere  agreement  to  repurchase  will  not 
pass  the  title.  McCormick  r.  Fuller,  (Iowa 
1880)  6  N.  W.  149.  And  see  Chapman  r. 
Searle,  3  Pick.  (Mass.)  38. 

Effect  of  reconveyance. —  A  retrocession  of 
projierty  does  not  obliterate  the  ownership 
of  the  purchaser,  which  existed  during  the 
interval  between  the  sale  and  retrocession, 
nor  niTecl  privileges  acquired  on  the  prop- 
erty under  said  ownership.  Wilmot  r.  The 
Ouachita  Belle,  32  La.  Ann.  607. 

Question  for  jury. —  \Miether  there  has  l>een 
a  re]>urchase  is  for  the  jury.  Astoria  Veneer 
Mills  r.  Looschen,  91  Huii  (K  Y.)  545,  30 
N.  Y.  Suppl.  753. 

52.  California. —  Le  Cacheux  r.  Cutter,  6 
Cal.  514. 

Connecficiif. —  Tomlinson  r.  Roberts,  25 
(^onn.  477,  68  Am.  Dec.  367. 

IlJinoif;. —  Forster  r.  New  Albany  Second 
Nat.  Bank,  61  111.  App.  272. 

Moiiic. —  T-Totohkiss  r.  Plunt,  40  Me.  213. 

ilfassachuficffs. — Grout  r.  Hill,  4  Gray  361. 

Pcnnsiflvania.  —  Clemson  r.  Davidson,  5 
lUnu.  392. 
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assent  of  the  seller,"  and  must  usually  be  attended  by  the  same  formalities  as  an 
original  sale  as  to  delivery  or  payment/^*  As  against  creditors  and  subsequent 
purchasers  there  must  ordinarily  be  an  actual  redelivery  of  the  goods  and  change 
of  possession,^^  unless  such  creditors  or  purchasers  have  notice  of  the  resale ;  '"^ 
but  in  the  application  of  this  rule  regard  must  be  had  to  the  nature  and  situatixjn 
of  the  property  and  other  circumstances  of  the  case,  and  an  actual  manual  dehvery 
is  not  in  all  cases  essential.^^  It  is  a  sufficient  redehvery  as  against  creditors 
and  subsequent  purchasers  if  there  is  a  delivery  to  a  warehouseman,  subject  to  the 
order  of  the  original  seller,^^  or  even  where  the  original  buyer  retains  possession, 
if  he  does  so  under  an  agreement  to  hold  as  bailee  of  the  original  seller,^^  or  as  his 
agent  for  the  purpose  of  selhng  the  goods. 

9.  Rights  and  Liabilities  of  Parties  —  a.  Title  and  Right  of  Buyer  —  (i)  In 
General.    A  purchaser  of  goods  can  acquire  only  the  rights  of  his  vendor. 
Consequently  a  purchaser  of  goods  acquires  no  property  therein  as  against  the 
true  owner,  if  they  were  stolen,®^  or  are  sold  by  one  who,  although  in  possession, 


Wisconsin. —  Sanborn  c.  Himt,  10  Wis. 
436. 

A  mere  agreement  to  reconvey  not  executed 
Avill  not  revest  title  in  the  seller  as  against 
creditors  of  the  buyer.  Chapman  v.  Searle, 
3  Pick.   (Mass.)  38. 

Power  of  sale. —  An  agreement  that  the 
vendor  of  certain  personal  property  may  re- 
sell it  on  non-payment  of  the  purchase-money 
and  pay  himself  from  the  proceeds  does  not 
create  a  trust  which  can  be  enforced  as 
against  a  subsequent  purchaser  with  or  with- 
out notice.  Webb  v.  Walker,  7  Cush.  (Mass.) 
46. 

Failure  to  reclaim  goods. —  Where  goods 
sold  are  actually  delivered  to  the  purchaser, 
notice  by  him,  given  fifteen  days  later,  that 
he  will  not  accept  them,  does  not  reinvest 
the  seller  with  the  title,  as  against  the  pur- 
chaser's creditors,  in  the  absence  of  any  steps 
by  the  seller  to  reclaim  them  until  after  their 
seizure  on  attachment  as  the  property  of  the 
purchaser.  Colcord  f.  Drvfus,  1  Okla.  228, 
32  Pac.  329. 

53.  Daugherty  v.  Fowler,  44  Kan.  628,  25 
Pac.  40.  10  L.  R.  A.  314;  Lane  i\  Jackson,  5 
Mass.  157. 

54.  Cumberland  Mfg.  Co.  v.  Wheatley,  9 
App.  Cas.  (D.  C.)  334;  Hart  v.  Kessler,  53 
Minn.  546,  55  N.  W.  742;  Klein  v.  Rector. 
57  Miss.  .^38;  Stiles  v.  Rowland,  32  N.  Y. 
309. 

Goods  not  ascertained. —  If  the  goods  to  be 
reconveyed  are  not  identified  there  must  be 
a  separation  from  the  mass  to  complete  tho 
contract.  Chandler  v.  De  Graff,  27  Minn. 
208,  0  N.  W.  611. 

Statutory  provisions. —  WTiere  one  who  has 
sold  and  delivered  goods  on  credit  takes  them 
back  in  payment  of  the  price,  the  transaction 
is  not  a  rescission  of  the  sale,  as  the  sale  has 
become  complete,  and  the  title  has  vested, 
but  is  a  resale  by  the  buyer  to  the  seller, 
and  therefore  within  Gen.  St.  §  1454,  mak- 
mff  a  sale  invalid  as  against  creditors  and 
innocent  purchasers,  where  the  vendor  re- 
tains possession,  unless  a  bill  of  sale  is  re- 
corded. Whiting  Mfg.  Co.  v.  Gephart,  0 
Wash.  615,  34  Pac.  161. 

55.  Lapp  f.  Pinover,  27  III.  App.  169; 
Nicholson  v.  Merstetter,  68  Mo.  App.  441. 
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Limitation  of  rule. —  Where  by  the  terms 
of  the  agreement  or  by  fair  implication  there- 
from, the  article  sold  is  to  remain  in  posses- 
sion of  the  seller,  the  original  buyer,  for  a 
specific  time  or  for  a  specific  purpose,  as  a 
part  of  the  consideration,  and  the  sale  is 
otherwise  complete,  the  possession  of  sucli 
seller  will  be  considered  as  the  possession  ot 
the  buyer  and  the  delivery  will  be  complete' 
and  sulTicient.  Hotchkiss  v.  Hunt,  49  Me. 
213. 

56.  McCormicks  v.  Fuller,  56  Iowa  43,  8 
N.  W.  800. 

57.  Ayres  v.  Mc.Candless,  147  Pa.  St.  49, 

23  Atl.  344,  holding  that  in  the  case  of  lum- 
ber which  has  been  shipped  to  the  buyer  and 
subsequently  resold  to  the  original  seller,  it 
is  a  sufficient  redelivery  if  the  piles  of  lum- 
ber are  marked  as  being  the  property  of  the 
latter. 

58.  Forster  v.  New  Albanv  Second  Nat. 
Rank,  61  lU.  App.  272;  Sturtevant  V.  Orser, 

24  N.  Y.  538,  82  Am.  Dec.  321. 

59.  Shaul  V.  Harrington,  54  Ark.  305,  15 
S.  W.  855. 

60.  Davis  f.  Fairclough,  63  Mo  61. 

61.  Alabama. —  Brainerd  v.  McDevitt,  21 
Ala.  119. 

Arkansas. —  Smith  v.  Jones,  8  Ark.  109. 

Louisiana. —  Linton  v.  Guillotte,  10  Rob. 
357;  Cook  v.  West,  3  Rob.  331;  Wells  v. 
Walker,  8  La.  14;  Barfield  v.  Hewlett,  4  La. 
118. 

il/at?ie.— Bradeen  v.  Brooks,  22  Me.  463. 

Neic  York. —  HathaAvay  v.  Bennett,  10  N.  Y. 
108,  01  Am.  Dee.  739. 

North  Carolina. —  Cheshire  v.  Cheshire,  37 
N.  C.  569. 

OJdo. —  Jones  v.  The  Commerce.  14  Ohio 
408. 

Pennsylvania. —  McMahon  v.  Sloan,  12  Pa. 
St.  229, \51  Am.  Dec.  601. 

England. —  Farquharson  v.  King,  [19021 
A.  C.  325,  71  L.  J.  K.  B.  667,  86  L.  T.  Rep. 
N.  S.  810,  18  T.  L.  R.  665,  51  ^^^dy.  Rep. 
94;  Cundy  r.  Lindsay,  3  App.  Cas.  459,  14 
Cox  C.  C'.  93.  47  L.  J.  Q.  B.  481,  38  L.  T. 
Rep.  N.  S.  573,  26  Wklj.  Rep.  406. 

62.  Breckinridge  r.  McAfee,  54  Ind.  141; 
Collins  r.  Ralli,  20  Hun  (N.  Y.)  246  [af- 
firmed in  85  N.  Y.  637] ;  Con  Ian  r.  Latting, 
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has  no  title  thereto/^  unless  authorized  by  the  owner  to  make  the  sale/*  and  he 


3  E.  D,  Smith  (N.  Y.)  353;  Faiquliarsoii  f. 
Xing,  [1902]  A.  C.  325,  71  L.  J.  K.  B.  667, 
86  L.  T.  Rep.  N.  S.  810,  18  T.  L.  R.  665,  51 
Wkly.  Rep.  94;  Payne  r.  Wilson,  [1895]  2 
Q.  B.  537,  05  L.  J.  Q.  B.  150,  73  L.  T.  Rep. 
X.  S.  12,  15  Reports  239  note,  43  Wldy.  Re]). 
657;  Hargreave  v.  Spinlc,  [1892]  1  Q.  B.  25, 
61  L.  J.  Q.  B.  318,  65  L.  T.  Rep.  N.  S.  650, 
40  Wkly.  Rep.  254;  Walker  v.  Matthews,  8 
Q.  B.  D.  109,  51  L.  J.  Q.  B.  243,  46  L.  T. 
Rep.  N.  S.  915,  30  Wkly.  Rep.  338;  Bowman 
V.  Yielding,  (Mich.  T.  3  Vict.)  3  Ont.  Case 
Law  Dig.  6203. 

Property  substituted  for  that  stolen. — 
Wlieie  a  thief  traded  a  mare  stolon  by  him 
for  a  gray  horse  and  then  traded  the  gray 
horse  to  plaintiff  for  a  black  horse  and  there- 
after one  acquiring  the  black  horse  at  execu- 
tion sale  sold  it  to  defendant  for  value,  the 
horse  traded  to  plaintiff  not  having  been 
stolen,  title  to  the  horses  in  that  trade 
passed,  as  the  parties  intended,  and  hence  de- 
fen  ?.ant  had  title.  Lightman  v.  Bovd,  132 
Ala.  618,  32  So.  714. 

Captured  property. —  Wlien  goods  are  cap- 
tured in  war  property  therein  passes  to  the 
captor  who  may  thereafter  convey  a  good 
title  as  against  the  one  from  whom  the  goods 
were  taken.  Cessna  f.  Thurman,  1  Bush 
(Ky.)   292,  89  Am.  Dec.  628. 

63.  Alabama. —  Moore  r.  Robinson,  62  Ala. 
537. 

Arkansas. —  Crumbacker  r.  Tucker,  9  Ark 
365;  Smith  v.  Jones,  8  Ark.  109. 

Colorado. —  Falke  v.  Fassett,  4  Colo.  App. 
171.  34  Pac.  1005. 

nimois.—  Burton  v.  Curyea,  40  111.  320,  89 
Am.  Dec.  350;  McCully  v.  Hardv.  13  111.  App. 
631. 

Indiana. —  Marshall  V.  Beeber,  53  Ind.  83 

Kansas. —  Sargent  v.  Kansas  Midland  R. 
Co.,  48  Kan.  672,  29  Pac.  1063;  Hoy  r. 
Griggs,  46  Kan.  58,  26  Pac.  467;  Babcock  r. 
Dieter,  30  Kan.  172,  2  Pac.  504. 

Kentucky. —  Chandler  v.  Ferguson,  2  Bush 
163;  Lowry  V.  Beckner,  5  B.  Mon.  41: 
Parks  V.  "Richardson,  4  B.  Mon.  276; 
Pool  V.  AdkissoR,  1  Dana  110.  And  see  Cald- 
well V.  Caldwell,  4  J.  J.  Marsh.  16. 

Louisiana. —  Russell  v.  Kunemann.  19  La. 
Ann.  517;  Alexander  v.  Gusman,  16  La.  Anw. 
251;  Russell  v.  Favier,  18  La.  585,  36  Am. 
Dec.  662;  Parmele  r.  McLaughlin,  9  La. 
436;  Wells  r.  Walker,  8  La.  21. 

Staples  v.  Bradbury,  8  Me.  181, 
23  Am.  Dec.  494. 

Massachusetts. — Whitney  v.  Beekford.  105 
Mass.  267;  Wilkins  r  Holmes,  5  Cush.  147; 
Spring  V.  Coffin.  10  Mass.  31. 

Minnesota. —  Hedderlv  v.  Backus,  53  INIinn. 
27.  55  N.  W.  116.  ' 

Mississippi. —  Clarke  r.  Fdwards,  44  Miss. 
778;  Butler  r.  Hicks,  11  Sm.  c^-  M.  78. 

Nehra.^ka. —  Stough  r.  Stofani,  19  IvTebr. 
468,  27  N.  W.  445.' 

Nevada. —  Sacalaris  r.  Eureka,  etc..  R.  Co., 
IR  Nov.  155,  1  Pac.  835,  51  Am.  Rep.  737. 

Neir  .Jersey. —  Ruckman  r.  Decker,  23  "NT.  J. 
Frj.  283. 


New  York. —  Farmers',  etc.,  Nat.  Bank  r. 
Atkinson,  74  N.  Y.  587 ;  Spaulding  v.  Brew- 
ster, 50  Barb.  142;  Linnen  v.  Cruger,  40 
Barb.  633 ;  Heyl  r.  Burling,  1  Cai.  14.  And 
sec  Bassett  v.  Lederer,  1  Hun  274,  3  Thomps. 
k  C.  671. 

Oklahoma. — ^  Quinton  r.  Cutlip,  1  Okla.  302, 
32  Pac.  269. 

I'ennsijlvania. —  Quinn  r.  Davis,  78  Pa.  St. 
15;  Moore  v.  Whitney,  1  Leg.  Chron.  1. 

South  Carolina. —  Hill  v.  Burgess,  37  S.  C. 
601,  15  S.  E.  963. 

Texas. —  Russell  r.  Oppenheimer,  1  Te.x. 
App.  Civ.  Cas.  §  269. 

United  States. —  Burckle  v.  The  Tapper- 
heten,  4  Fed.  Cas.  No.  2,141. 

Possession  as  evidence  of  ownership, — 
While  possession  is  prima  facie  evidence  of 
ownership  of  every  species  of  personal  prop- 
erty, yet  he  who  deals  with  such  possession 
iipon  "the  mere  evidence  which  possession 
affords  takes  upon  himself  the  risk  that  there 
is  another  and  true  owner.  Moore  v.  Robin- 
son, 62  Ala.  537. 

Estoppel  of  owner. —  Where  one  has  wrong- 
fully taken  the  property  of  another  and  sold 
it.  not  as  agent,  but  on  his  own  account, 
mere  silence  upon  the  part  of  the  owner  does 
not  confirm  the  sale.  The  confirmation  must 
rest  upon  some  consideration  upholding  it,  or 
upon  an  estoppel.  The  owner,  upon  discov- 
ery of  the  wrong,  is  not  required  to  make 
immediate  efforts  to  regain  his  property,  and 
silence,  short  of  the  time  prescribed  by  tl«e 
statute  of  limitations,  will  not  bar  his  claim. 
Hamlin  r.  Sears,  82  X.  Y.  327. 

Possession  by  wrong-doer. —  The  conversion 
of  chattels  does  not  pass  the  title  to  the 
wrong-doer,  and  before  judgment  obtained  for 
their  value  the  owner  may  pass  the  title  to 
a  third  person.  Howe  r.  Johnson,  117  Cal. 
37,  48  Pac.  978. 

Unrecorded  loan. —  Lender  a  Kentucky  stat- 
ute it  has  been  held  that  a  purchaser  of 
property  which  has  been  held  by  the  seller 
for  five  years  under  an  unrecorded  loan  ac- 
(piires  a  good  title  thereto  provided  the  sale 
is  absolute  and  not  merely  conditional. 
Gaines  r.  Wiggs.  9  B.  Mon.  (Ky.)  282. 

64.  See  Moore  r.  Robinson,  62  Ala.  537. 

Sale  by  agent. —  Although  the  goods  are 
rightfully  in  possession  of  an  agent  of  the 
OAvner,  a  sale  made  by  the  agvnt  without  au- 
thority to  do  so  conveys  no  title  unless  rati- 
fied by  the  owner,  !^[oore  v.  Robinson.  62 
Ala.  537.  A  statute  providing  that  an  agent 
not  having  the  documentary  evidence  of 
title,  who  shall  be  intrusted  with  ]-»ossossion 
of  any  mor<^handise  for  sale,  shall  bo  deemed 
the  true  owner,  so  as  to  give  validity  to 
any  contract  for  the  sale  or  disposition 
thereof  for  any  money  advanced,  or  negoti- 
able instrument  or  other  obligation  in  writ- 
ing given,  by  such  other  person  on  the  faith 
thereof,  does  not  apply  where  a  person  in- 
trusted with  merchandise  simply  as  an  agent 
for  the  sale  thereof  disposes  of  it  by  barter. 
Victor  Sewing  Mach.  Co.  r.  Heller,  44  Wis. 
265. 
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is  liable  to  the  true  owner  for  the  value  of  the  goods. ^'^  Unless  the  buyer  occupies 
the  position  of  a  bona  fide  purchaser  he  takes  the  goods  subject  to  any  valid  liens 
existing  thereon. 

(ii)  Priorities.  As  a  general  rule  between  purchasers  of  personal  property 
the  elder  title  will  in  the  absence  of  fraud  prevail;  but  under  the  rule  requiring 
an  actual  delivery  and  change  of  possession  as  against  subsequent  purchasers/^ 
it  is  held  that  where  the  same  goods  are  sold  to  different  buyers  and  the  sales  are 
otherwise  equally  valid;  the  buyer  who  first  lawfully  acquires  the  possession  has 
the  better  title/^  provided  the  second  buyer  is  without  notice  of  the  first  sale.^*^ 

(ill)  Purchasers  From  Buyer.    One  claiming  under  the  buyer  who  does 


65.  Indiana. —  Marshall  'C.  Beeber,  53  Ind. 
83. 

Kansas. —  Babcock  v.  Dieter,  30  Kan.  172, 
2  Pac.  504. 

Kentucky. —  Pool  v.  Adkisson,  1  Dana  110. 

Louisiana. —  Russell  r.  Kunemann,  19  La. 
Ann.  517. 

'Nevada. —  Sacalaris  v.  Eureka,  etc.,  R.  Co., 
18  Nev.  155,  1  Pac.  835,  51  Am.  Rep.  737. 

Tennessee. —  Floro  v.  Sims,  1  Overt.  16. 

Nature  of  agreement. —  Where  a  buyer  or- 
ders coal  from  a  dealer  and  the  dealer  after- 
ward without  the  knowledge  of  the  buyer  con- 
tracts with  another  dealer  to  fill  the  order, 
the  buyer  is  not  liable  to  the  dealer  who 
fills  the  order,  as  he  liad  no  contract  with 
such  dealer  and  the  first  dealer  in  selling 
the  coal  did  not  act  as  agent  of  the  second 
dealer.  Carroll  v.  Benedictine  Soe.,  88  Md. 
317,  41  Atl.  784. 

Liability  for  profits. —  A  purchaser  of  a 
chattel  with  notice  of  a  defect  of  title  is 
liable  to  the  true  owner  for  profits  received 
therefrom.  Baird  v.  Bland,  5  Munf.  (Va.) 
492. 

66.  Alabama. —  Smith  r.  Zurcher.  9  Ala. 
208;  Jackson  v.  G-ewin,  9  Ala.  114. 

Arkansas. —  Talieferro  v.  Barnett,  37  Ark. 
511. 

Connecticut. —  Smith  v.  Prince,  14  Conn. 
472. 

Florida.— Qd^riev  v.  Bennett,  6  Fla.  214. 
Kansas. —  Cooper  r.  Brown,  23  Kan.  582. 
Louisiana. —  Flower  r.  Lane,  6  Mart.  N.  S. 
151. 

New  York. — Carrington  v.  Ward,  71  N".  Y. 
360. 

Pennsylvania. — ^jMairs  v.  Taylor,  40  Pa.  St. 
446. 

South  Carolina. —  Cape  Fear  Steamboat 
Co.  V.  Conner,  3  Rich.  335. 

Vermont. —  Shepard  v.  Briggs,  26  Vt.  149, 

United  States. —  Pollard  v.  Saltonstall,  56 
Fed.  861;  Clarke  v.  Southwick,  5  Fed.  Cas. 
No.  2,863,  1  Curt.  297. 

Lien  of  bailee. —  W^here  the  goods  are  in 
possession  of  a  bailee  of  the  vendor,  a  bill 
of  sale  entitles  the  purchaser  to  demand  the 
possession  of  the  property  of  the  bailee  at 
once;  and,  if  the  latter  claims  a  lien  upon 
the  property,  it  is  his  duty  to  make  a  posi- 
tive claim,  if  not  to  state  its  nature  and 
amount,  and,  failing  so  to  do,  his  refusal  to 
deliver  the  property  amounts  to  a  conver- 
sion. Heine  v.  Anderson,  2  Duer  (N.  Y. ) 
318. 

Subsequent  liens. —  A  purchaser  of  a  grow- 
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ing  crop  takes  the  property  subject  to  subse- 
quent liens  for  advances  made  prior  to  no- 
tice of  the  sale.  Conger  v.  Crouch,  21  Mo. 
App.  46. 

67.  Butler  v.  Roll,  Ga.  Dec.  37;  Laux  i\ 
Glass,  1  Tex.  App.  Civ.  Cas.  §  1180. 

Goods  in  custodia  legis. —  The  assent  of  the 
slierilf  to  the  sale  by  defendant  of  goods 
levied  upon  by  execution  will  not  divest  the 
title  of  a  piu-chaser  under  a  previous  sale 
made  by  defendant.  Frost  v.  Hill,  3  Wend. 
(K  Y.)  386. 

Where  different  bills  of  lading  are  given 
to  dilTerent  persons,  the  question  as  to  the 
transfer  of  the  property  does  not  depend 
upon  the  mere  priority  of  signing  the  bills 
of  lading,  but  upon  the  one  on  whose  ac- 
count the  goods  were  delivered  by  the  seller. 
Stevens  v.  Boston,  etc.,  R.  Corp.,  8  Gray 
(Mass.)  262. 

First  sale  incomplete. — Where  a  contract  of 
sale  is  made  but  the  buyer  is  not  entitled 
to  possession  until  the  price  is  paid  and  be- 
fore there  has  been  any  payment  or  delivery 
the  goods  are  sold  to  a  second  buyer,  who 
makes  fall  payment  and  receives  the  goods 
without  notice  of  the  first  sale,  the  latter 
acquires  a  good  title  to  the  goods.  Miller 
r.  Cushman,  38  Vt.  593. 

Right  of  first  buyer  to  purchase-money 
notes. —  Where  the  owner  of  land  deeds  the 
fee  to  his  nephew,  reserving  a  life-estate, 
and  sells  all  his  personalty  on  the  place  to 
the  nephew^  but  possession  remains  with 
him,  and  is  not  taken  by  the  buyer  until 
after  his  death  and  the  seller  has  disposed 
of  some  of  the  property,  taking  notes  there- 
for in  his  name,  in  the  absence  of  evidence 
that  the  buyer  had  reconveyed  the  property 
to  the  seller,  or  that  he  had  any  notice  or 
reason  to  suspect  that  the  latter  claimed  it 
in  hostility  to  his  title,  the  notes  })elong  to 
the  buver.  Royston  r.  McCuUev,  (Tenn.  Ch. 
App.  1900)  59  S.  W.  725,  52  L.  R.  A.  899. 

68.  Burnell  v.  Robertson,  10  HI.  282;  Cum- 
mings  V.  Gilman,  90  Me.  524,  38  Atl.  538. 
And  see  supra,  VI,  A,  4,  a,  (ii),  (e). 

69.  Walker  r.  Collier,  37  111.  362;  Burnell 
V.  Robertson,  10  111.  282;  Cummings  v.  Gil- 
man,  90  Me.  524.  38  Atl.  538;  Jewett  v. 
Lincoln,  14  Me.  116,  31  Am.  Dec.  36;  Lan- 
fear  v.  Sumner,  17  Mass.  110,  9  Am.  Dec. 
119;  Winslow  V.  Leonard,  24  Pa.  St.  14,  62 
Am.  Dec.  354.  And  see  Summons  v.  Beau- 
bien,  36  Mo.  307. 

70.  Winslow  v.  Leonard,  24  Pa.  St.  14,  62 
Am.  Dec.  354. 
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not  occupy  the  position  of  bona  fide  purchaser  takes  only  the  title  of  the  buyer.'- 
He  cannot  hold  the  original  seller  for  fraud  or  misrepresentation  in  the  sale  unless 
they  were  practised  on  him  also ;  "'^  and  on  the  other  hand  the  seller  cannot  impose 
conditions  on  the  sale,  which  will  run  with  the  goods  and  be  binding  on  subsequent 
purchasers  from  the  buyer,  although  they  have  notice  thereof.'^* 

b.  Risk  of  Loss  or  Injury  —  (i)  In  General.  In  the  absence  of  statute  or 
agreement  the  risk  of  loss  or  injury  as  between  the  buyer  and  the  seller  depends 
upon  which  party  has  title  to  the  goods  at  the  time  such  loss  or  injury  occurs,'''^ 
and  so  if  the  title  has  passed  the  risk  will  be  upon  the  buyer,  although  he  may 
not  at  the  time  be  entitled  to  the  possession;  but  an  absolute  and  unqualified 
obligation  assumed  by  the  seller  to  deliver  the  goods  may  place  the  risk  upon 
him  until  delivery,  irrespective  of  the  question  of  the  passing  of  title. As  a 
rule  under  a  merely  executory  contract  the  risk  of  loss  of  or  injury  to  the  goods 
is  on  the  seller. '^^  Consequently  the  risk  is  on  the  seller  if  anything  remains  to 
be  done  to  complete  the  sale,  as  counting,  weighing,  or  measuring  to  determine 
the  quantity  or  price, or  the  goods  are  to  be  selected  and  identified;*^  but  this 
risk  may  be  assumed  by  the  buyer, or  imposed  on  him  by  statute.*^ 

(ii)  Before  Delivery.    If  until  dehvery  the  sale  is  not  complete  the  goods 


71.  See  infra,  VI,  B. 

72.  California. —  Putnam  i\  Lamphier,  36 
Cal.  151. 

Comiecticut. —  Brown  r.  Fitcli,  43  Conn. 
512. 

Illinois. —  Taylor  v.  Turner,  87  111.  296. 

Indiana. —  Leffler  v.  Watson,  13  Ind.  App. 
176,  40  N.  E.  1107,  41  N.  PI  467. 

loiva. —  Oswego  Starch  Factory  r.  Lend- 
runi,  57  Iowa  573.  10  X.  W.  900,  42  Am. 
Rep.  53. 

Michiqan. —  Sullivan  r.  Sullivan,  76  Mich. 
101,  42  XT  1090. 

l<Jev:  Hampshire. —  Bradley  r.  Obear.  10 
X.  H  477. 

YorA-.— Bliss    r.    Cottle,    32  Barb. 

322. 

Vermont. —  Poor  r.  Woodburn,  25  Vt.  234. 

73.  Binnard  r.  Spring,  42  Barb.  (N.  Y.) 
470;  Crockett  v.  Alexander,  5  Heisk.  (Tenn.) 
106;  Simpson  v.  Wiggin.  22  Fed.  Cas.  No. 
12,887,  3  Woodb.  &  M.  413. 

74.  Garst  v.  Hall,  etc.,  Co.,  179  Mass.  588, 
61  N".  E.  219,  55  L.  R.  A.  631;  McGruther  r. 
Pitcher,  [1904]  2  Ch.  306,  73  L.  J.  Ch.  653, 
91  L.  T  Rep.  X.  S.  678,  20  T.  L.  R.  652,  53 
Wkly.  Rep.  138.  But  see  Harrington  ?*. 
Nevi'lle,  83  Mo.  App.  589. 

75.  Upson  r.  Holmes,  51  Conn.  500;  Bur- 
rows r.  Whitaker,  71  X.  Y.  291,  27  Am.  Rep. 
42  Vaflrrminq  8  Hun  260]  ;  Miller  r.  Seaman, 
176  Pa.  St  291,  35  Atl.  134;  Williams  7-. 
Allen,  10  Humphr.  (Tenn.)  337.  51  Am.  Dec. 
709. 

76.  Richardson  r.  Insurance  Co.  of  Xorth 
America,  136  X.  C.  314.  48  S.  K.  733.  See 
also  Simmons  r.  Swift,  5  B.  &  C.  857,  8 
1),  &  R.  693,  5  L  ,1.  K.  B.  O.  S.  10,  29  Rev. 
Ro]).  438.  1  1  E.  C.  L.  712. 

77.  Bigler  r.  Hall.  54  X.  Y.  167. 

78.  Garrett  r.  Crooks.  15  La.  Ann.  483; 
Wilson  r.  Clark,  60  X.  IL  352:  Thomas  r. 
Tolford.  70  Wis.  155,  35  X.  W.  293. 

79.  Kenivcl-y. —  Crawford  r.  Smith.  7  Dana 
59. 

Louisiana. —  Hamilton  r.  Eimcr,  20  T.a. 
Ann.  391;  Rhea  r.  Otto,  19  La.  Ann.  123; 


Seris  v.  Bellocq,  17  La.  Ann.  146;  Shuff  v. 
Morgan,  9  Mart.  592. 

Maine. —  Cushman  v.  Holyoke,  34  Me.  289. 

Michigan. —  Wagar  v.  Farrin,  71  Mich.  370, 
38  X.  W.  865. 

New  York. — •  Gerard  v.  Prouty,  34  Barb. 
454;  Rapelye  r.  Mackie,  6  Cow.  250. 

Pennsylvania. —  Lester  v.  McDowell,  18  Pa. 
St.  91. 

Tennessee.— Williams  v.  Allen,  10  Humphr. 
337,  51  Am.  Dec.  709. 

Virginia. —  Dixon  v.  Myers,  7  Gratt.  240. 

England. —  Simmons  v.  Swift.  5  B.  &  C. 
857,  8  D.  &  R.  693,  5  L.  J.  K.  B.  O.  S.  10, 
29  Rev.  Rep.  438,  11  E.  C.  L.  712. 

Waiver. —  The  waiver  of  the  benefit  of  the 
civil  code,  article  2433,  which  puts  the  thing 
sold  at  the  risk  of  the  seller  until  the  weigh- 
ing, is  the  waiver  of  an  important  legal 
right,  and  an  expressed  or  implied  agree- 
ment to  waive  it  must  be  distinctly  proved, 
Goodwyn  f.  Pritchard.  10  La.  Ann.  249. 

80.  Alabama. —  Browning  r.  Hamilton,  42 
Ala.  484. 

Iowa. —  Davis  v.  Budd,  60  Iowa  144.  14 
X.  W.  211. 

Maine. —  Levasseur  r.  Carv,  (1886)  3  Atl. 
461. 

New  Barupshire. —  Bailev  v.  Smith,  43 
X.  H.  141. 

Pennsijlvama. —  Hutchinson  v.  Hunter.  7 
Pa.  St.  140. 

81.  Elmore  r.  Kearny,  23  La.  Ann.  479: 
Hamilton  r.  Eimcr,  20  l.a.  Ann.  301;  Kelham 

Carroll,  20  Ln.  Ann.  111. 

82.  Augusta  Xat.  Bank  r.  Augu^^ta  Cotton, 
etc.,  Co.,  104  Ga.  403.  30  S.  E.'  888.  holding 
that  the  provision  in  th(>  acts  of  1853-185  1. 
])age  56,  as  amended  by  the  acts  of  1884- 
1885,  pages  45.  52.  that  a  purchaser  of 
cotton  under  a  sale  for  cash  shall  be  liable 
to  the  seller  for  the  destruction  of  the  cotton 
before  payment  of  the  price  is  not  unc(Ui 
stitutionai,  although  the  act  further  provide^ 
that  under  such  a  sale  tlie  title  shall  not 
pass  to  the  purchaser,  luitil  the  price  has 
been  paid. 
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are  ordinarily  at  the  risic  of  the  seller;®^  but  the  intent  of  the  parties  will  govern, 
and  if  such  intention  appears  the  risk  may  be  on  the  buyer  even  before  delivery.^ 
So  too  if  the  sale  by  its  terms  is  complete  without  delivery  the  risk  of  loss  is  on  the 
buyer  before  delivery,  notwithstanding  something  remains  to  be  done  to  ascer- 
tain the  amount  due.^^  If  delivery  is  prevented  by  the  failure  of  the  buyer  to 
furnish  transportation  facihties  as  he  agreed  to  do  he  and  not  the  seller  must 
bear  the  loss  of  the  goods. 

(ill)  After  Delivery.  After  the  delivery  is  complete  the  goods  are  at 
the  buyer's  risk,^^  unless  the  property  in  the  goods  is  retained  by  the  seller,^®  and 
this  is  true,  although  the  goods  must  still  be  weighed  or  measured  in  order  to 
ascertain  the  amount  due  the  seller,''^  or  some  other  act  remains  to  be  done  by 


83.  Indiana. —  Temple  v.  Aders,  38  Ind. 
506;  Ricketts  v.  Hays,  13  Ind.  181. 

Kentucky. —  Brown  v.  Childs,  2  Duv.  314. 

Louisiana. —  Maillard  V.  Nihoul,  21  La. 
Ann.  412;  Blaekman  v.  Hoey,  18  La.  Ann.  23; 
Lincoln      Visoso,  3  Mart.  N.  S.  325. 

Michigan. —  Allis  v.  Voight,  90  Mich.  125, 
51  N.  W.  190. 

Missouri. —  Fairbanks  v.  Richardson  Drug 
Co.,  42  Mo.  App.  262;  George  v.  Dean,  17 
Mo.  App.  332. 

Neio  Hampshire. —  Towne  v.  Davis,  66 
N.  H.  396,  22  Atl.  450. 

Ncic  York.— Bigler  v.  Hall,  54  K  Y.  167; 
Chase  v.  Union  Stone  Co..  63  How.  Pr.  336; 
Williams  v.  Littlefield,  12  Wend.  362. 

0/)to.— Black  V.  Webb,  20  Ohio  304,  55 
Am.  Dec.  456. 

Pennsylcania. —  Miller  v.  Seaman,  176  Pa. 
St.  291.  35  Atl.  134;  Bi;?lev  v.  Rislier,  63 
Pa.  St.  152;  McCandish  r.  Newman,  1  Phila. 
268. 

Tennessee. —  East  Tennessee,  etc.,  R.  Co.  v. 
Nelson,  1  Coldw.  272. 

Enqland. —  Elphick  r.  Barnes,  5  C.  P.  D. 
321.  44  J.  P.  651,  49  L.  J.  C.  P.  698,  29 
Wklv.  Rep.  139. 

See  43  Cent.  Dig.  tit.  '-'Sales,"  §  354. 

84.  Barker  v.  Freeland,  91  Tenn.  112,  18 
S.  W.  60;  Morgan  v.  King.  28  W.  Va.  1,  57 
Am.  Rep.  633. 

85.  California. —  Clirdner  v.  Beswick,  69 
Cal.  112.  10  Pac.  278. 

Georgia.—  AWen  v.  Hollis,  31  Ga.  143. 
Kentvcky. —  Sweeney  r.  Owsley,  14  B.  Mon. 
413. 

Louisiana. —  Rhea  v.  Otto,  19  La  Ann.  123. 

Maine. —  Penlev  r.  Bessoy.  87  Me.  530,  33 
Atl.  21;  Chase  r."  Willard,  57  Me.  157;  Wing 
4;.  Clark,  24  Me.  36G. 

IS^eity  Yor/;:.— Terry  v.  Wheeler,  25  N.  Y. 
520. 

0/a'o.— Dayis  v.  Parker,  5  Ohio  S.  &  C.  PI. 
Dec.  152,  7  Ohio  N.  P.  382. 

Tennessee. —  Goodrum  v.  Smith,  3  Hnmphr. 
542. 

^Yisconsin. —  Upham  Mfg.  Co.  v.  Sanger,  80 
Wis.  34,  49  N.  W.  28. 

Right  to  proceeds  of  insurance. —  Where,  in 
an  action  for  the  price  of  goods,  alleged  to 
have  been  sold  defendant,  and  which  were 
burnt,  as  defendant  claimed,  before  delivery, 
it  appears  that  plaintiffs  had  collected  a  large 
amount  of  insurance  on  open  policies,  ob- 
tained before  the  sale,  "  on  tobacco  in  hogs- 
heads, their  own,  or  held  by  them  on  account 
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of  others,  where  they  are  legally  liable,  or 
sold,  but  not  delivered,"  defendant  is  entitled 
to  his  pro  rata  share  of  such  insurance. 
Thompson  v.  Brannin,  94  Ky.  490,  21  S.  W,. 
1057,  15  Ky.  L.  Rep.  36. 

86.  Upson  V.  Holmes,  51  Conn.  500;  Gill  v. 
Benjamin,  64  Wis.  362,  25  N.  W.  445,  54 
Am.'  Rep.  619. 

87.  American  Oak  Extract  Co.  i*.  Ryan,  104 
Ala.  267,  15  So.  807;  Delahoussaye  v.  Ade- 
line Sugar  Factory  Co.,  50  La.  Ann.  544,  23 
So.  619. 

88.  Georgia. —  Denman  v.  Cherokee  Iron 
Co.,  56  Ga.'  319." 

Illinois. —  Telford  v.  Albro,  60  111.  App» 
359;  McKinzie  v.  Stretch,  53  111.  App.  184; 
Riley  v.  DuBois,  14  111.  App.  236. 

Indiana. —  Ewing  v.  French,  1  Blackf.  353. 

Iowa. —  Butterick  Pub.  Co.  v.  Bailey,  105 
Iowa  326,  75  N.  W.  189;  Sedgwick  v.  Cot- 
tingham,  54  Iowa  512,  6  N.  W.  738;  Dierk- 
son  f.  Cass  County  Mill,  etc.,  Co.,  42  Iowa  38. 

Kentucky. —  Monarch  v.  Matthews,  9  S.  W. 
500,  10  Ky.  L.  Rep.  482. 

Louisiana. —  Fearn  r.  Maltby,  9  La.  Ann. 
8;  Kiper  v.  Nuttall,  1  Rob.  46. 

Maine. —  Phillips  v.  Moor,  71  Me.  78;  Rice 

V.  McLarren,  42  Me.  157;  Pearce  v.  Norton, 
10  Me.  252. 

Massachusetts. —  Foster  v.  Rockwell,  104 
Mass.  167. 

Minnesota. —  Mobile  Fruit,  etc.,  Co.  v.  Mc- 
Guire,  81  Minn.  232,  83  N.  W.  833. 

Mississippi. —  Strauss  v.  National  Parlor 
Furniture  Co.,  76  Miss.  343,  24  So.  703. 

Neic  York. —  Waldron  v.  Romaine,  22  N.  Y. 
368. 

Pennsylvania. —  Dailey  i;.  Green.  15  Pa.  St. 
118;  Bolton  v.  Ackerman,  8  Pa.  Co.  Ct.  549. 

South  Carolina. —  Bunch  V.  Smith,  4  Rich. 
581. 

Vermont.— GriswoU  V.  Scott,  66  Vt.  550, 
29  Atl.  1013;  Hunt  v.  Thurman,  15  Vt.  336, 
40  Am.  Dec.  683. 

West  Virginia. —  Bloyd  v.  Pollock,  27 
W.  Va.  75. 

Wisconsin. —  Pratt  v.  Peck,  70  Wis.  620, 
36  N.  W.  410;  Ranney  V.  Higby,  5  Wis.  62. 

England. —  Tregelles  v.  Sewell,  7  H.  &  N. 
574;  Browne  v.  Hare,  4  H.  &  N.  822,  5  Jur. 
N.  S.  711,  2*9  L.  J.  Exch.  6,  7  Wkly.  Rep.  619. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  354. 

89.  Wolf  V.  Di  Lorenzo,  21  Misc.  (N.  Y.) 
521,  47  N.  Y.  Suppl.  719.    See  also  supra, 

VI,  A,  6. 

90.  Upson  r.  Holmes,  51  Conn.  500;  Sedg- 
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the  seller  in  relation  to  the  goods. So  too  the  goods  are  at  the  risk  of  the  buyer 
after  a  valid  tender  and  refusal  to  accept/^  or  if  the  goods  are  placed  at  his  dis- 
posal with  access  for  the  purpose  of  removal.  But  the  tender  or  delivery  must 
be  one  that  the  buyer  is  bound  to  accept/*  and  if  there  is  a  tender  or  delivery 
of  a  quantity  greater  than  the  contract  calls  for  the  buyer  is  not  liable  for  the 
loss  or  injury  to  the  goods. If  after  delivery  the  seller  retains  possession  of  the 
property  by  permission  of  the  buyer  or  under  an  agreement  to  take  care  of  the 
property  for  a  certain  time,  he  is  bound  to  exercise  only  the  care  of  a  reasonably 
prudent  man/^  and  is  not  responsible  for  a  loss  not  due  to  his  lack  of  care.®^ 

B.  Bona  Fide  Purchasers  —  l.  Who  Are  Bona  Fide  Purchasers  —  a.  In 
General. In  order  to  constitute  one  a  bona  fide  purchaser  and  entitled  to  pro- 
tection as  such,^^  he  must  have  purchased  in  good  faith/  without  notice,-  and  for 
a  valuable  consideration ;  ^  but  the  good  faith  required  to  constitute  one  a  bona  fide 
purchaser  is  with  reference  to  the  original  and  not  the  intermediate  seller.* 

b.  Title  of  Purchaser.  To  entitle  one  to  protection  as  a  bona  fide  purchaser, 
the  goods  should  be  delivered  to  him,^  and  he  must  have  acquired  the  legal  title.® 


wick  V.  Cottingham,  54  Iowa  512,  6  N.  W. 
738;  Burrows  v.  Whitaker,  71  N.  Y.  291,  27 
Am.  Rep.  42  [affirming  8  Hun  260] ;  Gill  V. 
Benjamin,  64  Wis.  362,  25  N.  W.  445,  54 
Am.  Rep.  619;  Pike  v.  Vaughn,  39  Wis.  499. 

91.  Hunt  V.  Suares,  9  La.' 434. 

92.  Heinberg  v.  Cannon,  36  Fla.  601,  18  So. 
714;  Smith  v.  Sherwood,  2  Tex.  460; 
Weathered  v.  Golden,  (Tex.  Civ.  App.  1896) 
34  S.  W.  761;  Sawyer,  etc.,  Co.  v.  Robertson, 

1  Ont.  L.  Rep.  297. 

93.  Alahama. —  Rattary  v.  Cook,  50  Ala. 
352. 

Louisiana. —  Gleason  v.  Sykes,  18  La.  Ann. 
627. 

il/ame.— Levasseur  v.  Cary,  (1886)  3  Atl. 
461;  Chase  v.  Willard,  57  Me.  157. 

Mississippi. —  Garland  v.  Stewart,  31  Miss. 
314. 

Neio  York. —  Hall's  Safe,  etc.,  Co.  r.  Reike, 

2  N.  Y.  City  Ct.  271. 

94.  Gilbert  r.  Merriam,  etc..  Saddlery  Co., 
26  Nebr.  194,  42  N.  W.  11. 

95.  Larkin  v.  Mitchell,  etc.,  Lumber  Co.,  42 
Mich.  296,  3  N.  W.  904;  Winterbotham  v. 
Paine,  58  N.  Y.  Super.  Ct.  186. 

96.  Strong  v.  Morgan.  8  Ida.  269,  67  Pac. 
1123;  Milliken  v.  Randall,  89  Me.  200,  36 
Atl.  75. 

97.  Alabama. —  Thomason  f.  Dill,  30  Ala. 
444. 

California.—  Clark  v.  Rush,  19  Cal.  393. 
Illinois. —  Race  v.  Hansen,  12  111  App.  605. 
Indiana. —  Bertelson  v.  Bower,  81  Ind.  512. 
Mississippi. —  McKay  v.  Hamblin,  40  Miss. 
472. 

New  Yorlc. —  Dexter  r.  Norton.  55  Barb. 
572;  Olyphant  r.  Baker,  5  Den.  379;  Lansing 
V.  Turner,  2  Johns.  13. 

Tennessee. —  Bond  v.  Greenwald,  4  Heisk. 
453. 

England.— IXugg  V.  Minett,  11  East  210, 
10  Rev.  Rep.  475. 

98.  Bona  fide  purchaser  deftned  see  5  Cyc. 
719. 

99.  See  infra,  VT,  B,  2. 

1.  Robinson  r.  Dauchv.  3  Barb.  (N.  Y.)  20; 
Green  r.  Humphry,  50  Pa.  St.  212. 

Question  for  jury. —  Whether  the  purchase 
was  made  in  good  faith  is  a  question  for  the 


jury.  Cass  v.  Gunnison.  58  Mich.  108,  25 
N.  W.  52;  Cooper  Mfg.  Co.  v.  De  Forest,  5 
N.  Y.  App.  Div.  43,  38  N.  Y.  Suppl.  1038; 
Benedict  v.  Williams,  48  Hun  (N.  Y.)  123; 
Eiehenlaub  f.  Hall,  163  Pa.  St.  201,  29  Atl. 
919;  Green  v.  Humphry,  50  Pa.  St.  212. 

Subject-matter.— The  fact  that  the  pur- 
chaser of  a  stock  of  goods  did  not  know  just 
what  goods  were  in  the  stock  does  not  affect 
his  standing  as  a  hona  fide  purchaser.  Far- 
well  V.  Prescott,  11  N.  Y.  Suppl  833. 

2.  See  infra,  VI,  B,  1,  c. 

3.  See  infra,  VI,  B,  1,  d. 

4.  Dudley  r.  Abner,  52  Ala.  572;  Williams 
V.  Tilt,  36  N.  Y:  319  {affirming  6  Bosw.  299]. 

5.  Kinsey  v.  Leggett,  71  N.  Y.  387. 
Delivery  to  bona  fide  purchaser.— The  rule 

of  law  that  where  a  sale  of  chattels  is  made, 
accompanied  by  delivery  to  the  vendee  with- 
out condition,  with  intent  to  transfer  tlie 
title,  or  if  the  delivery  be  coupled  with  the 
condition  of  immediate  payment,  such  condi- 
tion being  unknown  to  the  party  to  whom 
the  vendee  sells,  a  bona  fide  purchaser  from 
the  vendee  acquires  a  title,  althougli  the 
original  sale  was  void  for  fraud,  does  not 
appljr  to  a  case  where  the  chattels  sold  by 
the  vendee  had  not  been  delivered,  nor  any 
part  of  the  price  paid,  so  that  such  pur- 
chaser's loss,  if  the  owner  recover  the  goods, 
is  only  one  of  anticipated  profit.  Such  a 
purchaser's  title  will  not  avail  against  the 
owner  of  the  goods.  Beavers  r.  Lane,  6  Duer 
(N.  Y.)  232. 

6.  California. —  California  Cured  Fruit  As- 
soc. r.  Stelling,  141  Cal.  713.  75  Pac.  320. 

New  Yorl-. —  Peabody  r.  Fenton.  3  Barb. 
Ch.  451. 

North  Carolina.—  JoneB  v.  ZoHicoffer,  4 
N.  C.  645,  7  Am.  Dec.  70S. 

Ohio. —  Ankotel  r.  Converse,  IT  Ohio  St. 
11.  91  Am.  Doc.  115;  Larrowe  r.  Beam,  10 
Ohio  498. 

Tennessee. —  Womack  Smith,  11  Humphr. 
478.  54  Am.  Dec.  51. 

An  assignee  of  an  equitable  interest  is  not 
within  the  application  of  the  rule  ns  to  bona 
fide  purchasers.  California  Cured  Fruit  As- 
soc. r.  Stelling.  141  Cal.  713,  75  Pac.  320. 

Tenant. —  One  who  succeeds  to  the  posses- 

[VI,  B,  1,  b] 
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e.  Notice  —  (i)  In  General.  Where  the  purchaser  has  notice  that  the 
seller's  title  is  defective  he  is  not  a  bona  fide  purchaser  or  entitled  to  protection 
as  such/^  although  he  has  paid  an  adequate  consideration,^  unless  the  considera- 
tion was  paid  before  notice  was  received,^  since  to  constitute  one  a  bona  fide  pur- 


sion  of  personal  property  as  a  tenant  has 
none  of  the  equities  of  a  bona  -fide  purchaser, 
Richards  v.  Alden,  1  Grant  (Pa.)  247. 

7.  Alabama. —  Chandler  v.  Higgins,  (1905) 
39  So.  576. 

A7'kansas. —  Maddox  v.  Reynolds,  72  Ark. 
440,  81  S.  W.  603. 

California. —  Wendling  Lumber  Co.  v.  Glen- 
wood  Lumber  Co.,  153  Cal.  411,  95  Pac.  1029. 

Georgia. —  Crittenden  v.  Coleman,  74  Ga. 
331. 

loioa. —  A.  A.  Cooper  Wagon,  etc.,  Co.  t. 
Earnt,  123  Iowa  32,  98  N.  W.  356. 

Kansas. —  Phillips  v.  Reitz,  10  Kan.  396. 

Kentucky.— TLaAl  v.  Frick  Co.,  106  S.  W. 
1186,  32  Ky.  L.  Rep.  768. 

Louisiana. —  Martin  v.  Curtis,  3  Mart.  N.  S. 
105. 

Michigan. —  Schloss  v.  Feltus,  96  Mich. 
619,  55  N.  W.  1010,  36  L.  R.  A.  161. 

Minnesota. — ^  Armstrong  v.  Freimuth,  78 
Minn.  94,  80  X.  W.  802:  Hayden  ?:.  Dwyer. 
47  Minn.  246,  50  N.  W.  200.  See  also 
Gaertner  v.  Western  El.  Co.,  104  Minn.  467, 
116  N.  W.  945. 

Missouri. —  Tootle  r.  Buckingham,  190  Mo. 
183,  88  S.  W.  619;  Johnson-Brinkman  Com- 
mission Co.  f.  Missouri  Pac.  R.  Co.,  72  Mo. 
App.  437. 

New  Hampshire. —  Patten  r.  Moore,  32 
N.  H.  382. 

New  York. —  Porter  v.  Parks,  49  N.  Y.  564 ; 
Bassett  r.  Lederer,  1  Hun  274,  3  Thomps.  &  C. 
671;  Penfield  r.  Dunbar,  64  Barb.  239; 
Mitchell  V.  Worden.  20  Barb.  253. 

North  Carolina. —  Simpson  v.  Houston,  56 
N.  C.  487. 

Ohio. —  Marmaduke  r.  Harvev,  2  Cine. 
Super.  Ct.  291. 

Oklahoma. —  Logan  v.  Oklahoma  Mill  Co., 
14  Okla.  402,  79  Pac.  103. 

Pennsylvania. —  Garrard  v.  Pittsburgh,  etc., 
R.  Co.,  29  Pa.  St.  154. 

South  Carolina. —  Hill  v.  Burgess,  37  S.  C. 
604,  15  S.  E.  963;  Footman  r.  Pendergrass, 
3  Rich.  Eq.  33. 

Tetmessee. —  Carson  r.  Jones,  (Ch.  App. 
1900)  60  S.  W.  175. 

Texas. —  Abilene  Mill,  etc..  Co  r.  Finlev. 
(Civ.  App.  1896)  34  S.  W.  311. 

United  States. —  Stout  v.  The  Richard  J. 
Carney,  53  Fed.  927,  4  C.  C.  A.  111. 

Rescission  of  prior  sale. —  Where  one  knows 
of  a  sale  for  future  delivery,  and  also  of  the 
vendee's  repudiation  thereof,  he  may  buy  of 
the  vendor.  Wren  r.  Kuhler,  68  Mo.  App. 
680. 

Retention  of  possession. —  A  purchaser  who 
has  had  actual  notice  of  the  prior  sale  can- 
not, as  a  hona  fide  purchaser,  rely  on  the 
fact  that  there  was  no  change  of  possession. 
Clinton  Nat.  Bank  r.  Studemann.  74  Iowa 
104,  37  W.  112;  Haskell  r.  Greeley,  3  Me. 
425:  Bieckman  v.  Young,  87  Mo.  App.  530; 
Hart  V.   Farmers,  etc..  Bank,  33  Vt.  252; 

[VI,  B,  1.  e,  (I)] 


Sanborn  v.  Kittredge,  20  Vt.  632,  50  Am. 
Dec.  58. 

No  title  in  claimant. —  Where  the  claimant 
of  goods  failed  to  show  title  in  himself  it 
was  immaterial  whether  or  not  subsequent 
purchasers  had  notice  of  his  alleged  rights 
before  their  purchase.  Pennsylvania  R.  Co. 
r.  Hughes,  39  Pa.  St.  521.  See  also  Bunce 
V.  McMahon,  6  Wyo.  24,  42  Pac.  23. 

Capacity  in  which  knowledge  is  acquired. — 
An  executor  who  has  purchased  bonds  with 
the  funds  of  the  estate  which  as  an  indi- 
vidual he-^new  were  invalid  is  not  a  bona 
fide  purchaser.  De  Kay  v.  Hackensack  Water 
Co.,  38  N.  J.  Eq.  158.  '  Where  defendant  had 
been  in  complainant's  employment  long 
enough  to  know  that  the  necessities  of  com- 
plainant's business  in  selling  and  redeeming 
trading  stamps  required  that  such  stamps 
should  not  be  dealt  in  by  the  public  generally, 
he  was  not  an  innocent  purchaser  without 
notice  in  purchasing  issued  stamps  for  re- 
sale. Sperry,  etc.,  Co.  v.  Temple,  137  Fed. 
992.  The  fact  that  one  was  a  bookkeeper 
of  the  vendee  and  as  such  received  the  in- 
voices of  the  goods  does  not  charge  him 
with  notice  of  a  reservation  of  title  in  the 
contract  of  sale.  Arbuckle  v.  Gates,  95  Va, 
802,  30  S.  E.  496. 

Invalid  instrument. —  If  the  instrument  af- 
fecting the  title  is  invalid  the  fact  that  the 
purchaser  had  actual  notice  of  it  will  not 
affect  his  rights  as  a  bona  fide  purchaser. 
Weill  V.  Zacher,  92  111.  App.  296. 

Notice  of  a  prior  invalid  sale  does  not  affect 
the  purchaser's  right.  Bunce  v.  McMahon,  6 
Wyo.  24,  42  Pac.  23. 

Agreement  to  give  mortgage.— Where  the 
purchaser  of  personalty  located  in  a  certain 
place  has  notice  of  another's  claim  to  a 
mortgage  thereon,  before  taking  the  bill  of 
sale,  equity  will  direct  the  execution  of  a 
mortgage  by  the  purchaser  on  sucli  per- 
sonalty as  was  in  such  place  at  the  time 
of  the  purchase,  and  still  remaining  in  the 
purchaser's  hands.  Bernheimer  ?;.  Verdon, 
63  N.  J.  Eq.  312,  49  Atk  732. 

Question  for  jury. —  The  fact  of  notice  is  a 
question  for  the  jury.  American-German 
Nat.  Bank  v.  Gray,  etc..  Hardware  Co.,  129 
Ky.  105,  110  S.  W.  393,  33  Ky.  L  Rep.  547  ; 
Biacker  v.  Ryan,  65  Mo.  App'.  230;  Hines  i\ 
Perry,  25  Tex.  443. 

8.  Hoyt,  etc.,  Mfg.  Co.  v.  Turner,  84  Ala. 
523,  4  So.  658;  Grossman  v.  Walters,  11 
N.  Y.  Suppl.  471;  Dean  v.  Connelly,  6  Pa. 
St.  239;  Maybin  v.  Kirbv,  4  Rich.  Eq.  (S.  C.) 
105. 

Consideration  see  infra,  VI,  B,  1,  d. 

9.  Hoyt,  etc.,  Mfg.  Co.  v.  Turner,  84  Ala. 
523,  4  So.  658 ;  Maddox  v.  Revnolds,  72  Ark. 
440,  81  S.  W.  603;  The  Hercules,  12  Fed. 
Cas.  No.  6,400,  Brown  Adm.  560. 

Notice  before  full  payment. —  If  the  pur- 
chaser has  notice  before  the  transaction  is 
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chaser  he  must  have  been  without  notice  not  only  at  the  time  of  the  contract 
but  also  at  the  time  of  the  payment  of  the  purchase-money;  but  notice  acquired 
only  after  payment  will  not  affect  the  title  of  the  purchaser." 

(ii)  What  Constitutes  Notice — (a)  In  General.  Notice  within  the 
appHcation  of  the  rule  above  stated  is  not  synonymous  with  and  need  not  neces- 
sarily amount  to  actual  knowledge. The  notice  may  be  either  actual  or  con- 
structive/'* and  a  knowledge  of  facts  sufficient  to  put  the  buyer  upon  inquiry  is 
equivalent  to  notice  of  such  facts  as  the  inquiry  would  have  disclosed ;  but 
notice  to  be  implied  must  have  knowledge  as  its  source  and  basis/ ^  and  the  mere 
existence  of  facts  and  circumstances  sufficient  to  put  the  buyer  on  inquiry  but 
from  which  notice  cannot  be  conclusively  presumed  is  not  sufficient  in  the  absence 
of  any  information  or  knowledge  of  such  facts  and  circumstances/'  So  the  fact 
that  certain  matters  are  of  common  repute  in  the  community  is  not  alone  sufficient 
to  charge  the  buyer  with  notice  of  such  facts/^  The  notice  must  also  be  suffi- 
ciently definite  to  charge  the  buyer  with  knowledge  of  the  existence  of  some 
defect  of  title  or  claim  against  the  property. It  is  not  sufficient  that  some  third 
person  has  expressed  to  the  buyer  a  mere  opinion  or  suspicion,  without  any  facts 
to  justify  it,  adverse  to  the  character  of  the  seller,^^  or  the  validity  of  his  title  to 
the  goods  ;  nor  is  a  friendly  intimacy  between  the  buyer  and  seller  sufficient  to 
charge  the  former  with  knowledge  of  the  latter's  financial  affairs.^^  Even  actual 
notice  once  given  is  not  necessarily  good  forever,  and  a  person  may  be  a  bona  fide 
purchaser  if  at  the  time  of  the  sale  he  has  forgotten  the  existence  of  such  notice.-^ 


completed  he  is  a  bona  fide  purchaser  only 
to  the  extent  of  the  payments  made  before  no- 
tice. Dows  t\  Kidder/ 84  N.  Y.  121;  Sargent 
r.  Eureka  Spund  Apparatus  Co.,  46  Hun 
(N.  Y.)  19. 

10.  Hoyt,  etc.,  Mfg.  Co.  v.  Turner,  84  Ala. 
523,  4  So.  658;  Peters  v.  Brandon,  (Kan. 
App.  1897)  48  Pac.  870;  Young  v.  Kellar, 
94  Mo.  581,  7  S.  W.  293,  4  Am.  St.  Rep. 
405;  Arnholt  v.  Hartwig,  73  Mo.  485;  Green- 
lee V.  Marquis.  49  Mo.  App.  290;  Patten  v. 
Moore,  32  N.  H.  382. 

If  the  purchaser  receives  notice  before  pay- 
ment of  the  purchase-money,  although  after 
the  making  of  the  contract,  he  is  not  en- 
titled to  protection  as  a  hona  fide  purchaser. 
Hoyt,  etc.,  Mfg.  Co.  v.  Turner,  84  Ala.  523, 
4  So;  658.  So,  although  the  buj'^er  has  given 
his  check  for  the  purchase-price,  but  with 
the  understanding  that  it  is  not  to  be  paid 
at  once,  and  instructs  his  banker  to  withliold 
payment  until  further  orders,  and  the  check 
is  not  negotiated,  its  payment  upon  direc- 
tion of  the  buyer,  given  after  notice  of  a 
defect  of  title,  will  not  make  him  a  bona 
fide  purchaser.  Arnholt  v..  Hartwif,  73  Mo. 
485. 

11.  Tlie  Hercules,  12  Fed.  Cas.  No.  6,400, 
Brown  Adm.  560. 

12.  See  mpra,  VI,  B,  1,  c,  (i). 

13.  Hoyt,  etc.,  Mfg.  Co.  r.  Turner,  84  Ala. 
523,  4  So.  658;  Cleveland  Woolen  Mills  Co. 
V.  Sibert,  SI  Ala.  140,  1  So.  773. 

14.  See  infra,  VT,  B,  1,  c,  (ll),  (b). 

15.  See  infra,  VT,  B,  1,  c,  (il),  (c). 

16.  Cleveland  Woolen  Mills  Co.  r.  Sibert, 
81  Ala.  140.  1  So.  773. 

17.  Cleveland  Woolen  Mills  Co.  V.  Sibert,  81 
Ala.  140,  1  So.  773. 

Advertisement. —  A  purchaser  is  not  charge- 
able with  notice  that  the  property  was  stolen 
because  the  fact  was  advertised  in  the  news- 


papers. Connor  v.  Bank,  14  Pittsb.  Leg.  J. 
N.  S.  370. 

18.  Cleveland  Woolen  Mills  Co.  v.  Sibert, 
81  Ala.  140,  1  So.  773.  Compure  Lewis  r. 
Castelman,  27  Tex.  407. 

19.  Pveed  v.  Gannon,  3  Daly  (N.  Y.)  414 
[reversed  on  other  grounds  in  50  N.  Y.  345]. 
See  also  The  Hercules,  12  Fed.  Cas.  No. 
6,400,  Brown  Adm.  560. 

Where  land  is  leased  for  the  purpose  of 
being  cleared  and  prepared  for  cultivation, 
the  tenant  having  the  right  to  dispose  of 
timber  cut  on  parts  of  the  land  which  he 
is  clearing,  a  provision  in  the  lease  limiting 
this  right  of  the  tenant  to  such  parts  of 
the  land  as  are  being  cleared  and  prepared 
for  cultivation  is  not  sufficient  to  charge  pur- 
chasers of  the  timber  with  knowledge  of 
the  wrongful  act  of  the  tenant  in  cutting 
tlie  timber  from  other  parts  of  the  land. 
Cramer  r.  Groseclose,  53  Mo.  App.  648. 

On  a  sale  of  growing  timber  by  a  land- 
owner who  takes  back  a  mortgage  from  the 
buyer  which  is  not  recorded,  the  constritctive 
possession  of  the  seller  as  owner  of  the  land 
is  not  notice  of  his  claim  to  the  timber  as 
to  one  purchasing  from  his  vendee  ujwn  the 
faith  of  his  bill  of  sale.  Patten  r.  Mooro, 
32  N.  H.  382. 

20.  Gosney  r.  Frost,  27  111.  53. 

21.  Nicholls  r.  McShane,  16  Colo.  App. 
165,  64  Pac.  375;  Gosnev  r.  Frost,  27  111. 
53. 

22.  Norton  r.  Lumpkin,  83  Iowa  335,  49 
N.  W.  1015. 

23.  Lord  v.  Wilkinson,  56  Barb.  (N.  Y.) 
593,  holding  that  while  the  fact  that  notice 
has  been  received  raises  a  presumption  of 
bad  faith  it  is  not  conclusive  but  subjoot 
to  be  rebuttod  by  proof  that  such  notice 
has  been  forgotten,  the  sulliciency  and  rea- 
sonableness of  such  exjilanation  lieing  a  ques- 

[VI,  B.  1,  C»  (ll),  (a)] 


348    [35  Cye.] 


SALES 


So  also  notice  of  claims  of  one  kind  or  character  will  not  amount  to  notice  of 
claims  of  another  kincl.^'^ 

(b)  Actual  or  Constructive  Notice.  It  is  not  essential  that  the  purchaser 
should  have  actual  notice  of  defects  in  the  title,^^  but  such  notice  may  be  con- 
structive,^^ as  by  the  registration  of  the  instrument  affecting  the  title,^^  by  knowl- 
edge of  facts  sufficient  to  put  the  purchaser  on  inquiry,^^  or  by  notice  to  some 
person  standing  in  such  relation  to  the  buyer  that  the  notice  is  equivalent  to  notice 
to  the  buyer.^^  So  notice  to  the  purchaser  will  be  implied  from  notice  to  his 
agent,^^  where  it  results  from  the  transaction  in  which  the  agent  is  acting  for  his 
principal.^^ 

(c)  Facts  Putting  Purchaser  on  Inquiry.  Knowledge  on  the  part  of  the  pur- 
chaser of  facts  and  circumstances  which  ought  reasonably  to  excite  suspicion 
and  put  him  on  inquiry  is  sufficient  to  charge  him  with  notice  of  facts  that  he 
might  have  ascertained  by  the  exercise  of  ordinary  diligence.^^   Thus  a  purchaser 


tion  for  the  jury,  considering  the  length  of 
time  since  the  notice  was  given,  its  particu- 
larity, and  the  other  circumstances  of  the 
case. 

24.  Wilson  r.  Stewart,  69  Ala.  302,  holding 
that  notice  to  a  purchaser  of  crops  from  a 
tenant  that  the  landlord  claims  a  lien  thereon 
for  rent  is  not  notice  that  he  also  claims 
a  lien  for  advances  made  to  the  tenant. 

25.  Lomax  v.  Le  Grand,  60  Ala.  537 ;  D.  M. 
Sechler  Carriage  Co.  v.  Lane,  71  111.  App. 
360;  Danforth  v.  Dart,  4  Duer  (N.  Y.)  101; 
Parker  v.  Hall,  2  Head  (Tenn.)  641.  But 
see  Fleming  v.  Townsend,  6  Ga.  103,  50  Am. 
Dec.  318;  Seavy  t\  Dearborn,  19  N.  H.  351. 

26.  Garrard  f.  Pittsburgh,  etc.,  R.  Co.,  29 
Pa.  St.  154;  Parker  v.  Hall,  2  Head  (Tenn.) 
641. 

27.  See  infra,  VI,  B,  1,  c,  (ii),  (d). 

28.  See  infra,  VI.  B,  1,  c,  (ii).  (c). 

29.  Bassett  f.  Lederer,  1  Hun  (N.  Y.)  274, 
3  Thomps.  &  C.  671. 

Notice  to  an  attaching  officer  of  a  previous 
sale  by  the  debtor  is  notice  to  the  creditor. 
Clinton  Nat.  Bank  v.  Studemann,  74  Iowa 
104,  37  N.  W.  112. 

30.  Bassett  r.  Lederer,  1  Hun  (N.  Y.)  274, 
3  Thomps.  &  C.  671;  Carson  v.  Jones,  (Tenn. 
Ch.  App.  1900)  60  S.  W.  175. 

Agent  for  two  principals. —  Where  a  person 
who  is  an  officer  of  two  corporations  trans- 
fers securities  issued  by  one  to  the  other, 
with  knowledge  that  they  are  subject  to 
an  infirmity  which  renders  them  invalid  ex- 
cept in  the  hands  of  a  'bona  fide  holder  for 
value,  his  knowledge  is  not  the  knowledge  of 
the  transferee.  De  Kay  v.  Hackensack 
Waters  Co.,  38  N.  J.  Eq.  158. 

31.  Bassett  v.  Lederer,  1  Hun  (N.  Y.)  274, 
3  Thomps.  &  C.  671. 

32.  AlaMma. —  Maxwell  ?;.  Brown  Shoe  Co., 
114  Ala,  304,  21  So.  1009;  Gadsden  First 
Nat.  Bank  r.  Sproull,  105  Ala.  275,  16  So. 
879;  Kelly  v.  Eyster.  102  Ala.  325,  14  So. 
657;  Traywick  V.  Keeble,  93  Ala.  498,  8 
So.  573;Manassesf  .  Dent,  89  Ala.  565,  8  So. 
108;  Hoyt,  etc.,  Mfg.  Co.  i:.  Turner,  84  Ala. 
523,  4  So.  658;  Cleveland  Woolen  Mills  v. 
Sibert,  81  Ala.  140,  1  So.  773;  Boggs  v. 
Price,  64  Ala.  514;  Spencer  v.  Godwin,  30 
Ala.  355;  Smith  v.  Zurcher,  9  Ala.  208. 

Arkansas. —  Maddox  r.  Reynolds,  72  Ark. 
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440,  81  S.  W.  603;  Christian  v.  Greenwood, 
23  Ark,  258,  79  Am.  Dec.  104. 

California. — Williams  v.  Tam,  131  Cal.  64, 
63  Pac,  133. 

Illinois.—  Hunter  v.  Whitfield,  89  111.  229 ; 
Watt  V.  Scofield,  76  111.  261;  D.  M.  Sechler 
Carriage  Co.  v.  Lane,  71  111.  App,  360; 
Cowling  V.  Estes,  15  111.  App.  255. 

Indiana. —  Kuhns  r.  Gates,  92  Ind.  66; 
Mahoney  v.  Gano,  2  Ind,  App,  107,  27  N.  E. 
315. 

loica. — ^  Starr  v.  Stevenson,  91  Iowa  684, 
60  N,  W.  217. 

Kansas. —  Phillips  V.  Reitz,  16  Kan.  396; 
Patterson  v.  Temple,  5  Kan.  App.  442,  49 
Pac.  342. 

Kentucky. —  Cotton  v.  Hart,  1  A.  K.  Marsh. 
56, 

Louisiana. —  Reid  r.  Mayo,  45  La.  Ann. 
1091,  13  So.  799;  Fetter  v.  Field,  1  La.  Ann. 
80. 

Mississippi. —  Buck  v.  Paine,  50  Miss.  648 ; 
McLeod  V.  Jackson  First  Nat.  Bank,  42  Miss. 
99. 

Missouri. —  Standard  Oil  Co.  r.  Meyer 
Bros.  Drug  Co.,  74  Mo.  App.  446;  Dawson  l\ 
Cofl'ey,  48  Mo.  App.  109. 

IS'ew  Hampshire. —  Johnson  v.  Willev,  46 
N.  H.  75;  Cooper  v.  Newman,  45  N.  II.  339. 

Neto  York. —  McLachlin  v.  Brett,  34  Hun 
478  [affirmed  in  105  N.  Y.  391,  12  N.  E.  17]; 
Van  Schoonhoven  r.  Curiey,  21  Hun  205 
[affirmed  in  86  N,  Y.  187];  Bassett  v. 
Lederer,  1  Hun  274,  3  Thomps.  &  C.  676; 
Danforth  v.  Dart,  4  Diier  101;  Caldwell  V. 
Bartlett,  3  Duer  341;  Pringle  v.  Phillips,  5 
Sandf.  157;  Edwards  v.  Doolev,  13  N.  Y. 
St.  596. 

North  Carolina. —  Simpson  v.  Houston,  56 
N.  C.  487. 

Oklahoma. — ^Kansas  Moline  Plow  Co.  v. 
Sherman,  3  Okla.  204,  41  Pac.  623,  32  L.  R.  A. 
33  [overruling  Chandler  V.  Colcord,  1  Okla. 
260,  32  Pac.  "330]. 

Pennsylvania. —  Decan  v.  Shipper,  35  Pa. 
St.  239,'  78  Am.  Dec.  334;  Walsh  f,  Stille, 
2  Pars,  Eq,  Cas.  17. 

South  Carolina. —  Maybin  v.  Kirby,  4  Rich. 
Eq.  105;  Footman  V.  Pendergrass,  3  Rich. 
Eq.  33. 

Tennessee. —  Levins  V.  W.  O.  Peeples 
Grocery  Co.,  (Ch.  App.  1896)  38  S.  W.  733. 
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with  knowledge  that  the  seller  is  a  tenant  is  chargeable  with  notice  of  the  land- 
lord's hen  for  rent,^^  and  a  purchaser  of  goods  shipped  by  carrier  is  also  bound  to 
make  inquiry  as  to  the  bills  of  lading,^*  and  is  charged  with  notice  of  facts  as  to 
the  state  of  the  title  shown  by  such  documents.^^  Inadequacy  of  price  is  also 
an  element  to  be  considered  in  determining  whether  the  purchase  was  in  good 
faith  and  without  notice,^^  particularly  where  the  purchase  is  made  out  of  the 
usual  course  of  trade  or  there  are  other  suspicious  circumstances  connected  with 
the  transaction.^^  A  purchaser  is  not,  however,  chargeable  with  notice  of  a  fact, 
although  a  reasonable  inquiry  on  his  part  would  disclose  its  existence,  unless  the 
law  casts  upon  him  the  duty  of  making  such  inquiry,^^  and  this  duty  exists  only 
when  he  has  knowledge  of  facts  sufficient  to  excite  such  inquiry  or  which  would 
naturally  and  reasonably  be  calculated  to  awaken  a  suspicion  of  the  existence 
of  the  main  fact  with  notice  of  which  he  is  sought  to  be  charged.^^  No  general  rule 
can  well  be  laid  down  as  to  what  will  or  will  not  be  sufficient  to  put  the  buyer 
upon  inquiry  in  any  particular  case,*^  but  the  facts  and  circumstances  must  be 
sufficient  to  arouse  the  suspicion  of  an  ordinarily  prudent  person,"*^  and  the  buyer 
is  chargeable  with  notice  only  of  such  facts  as  by  the  use  of  ordinary"  care  and 
diligence  he  would  probably  have  discovered.*^  The  true  rule  with  respect  to 
notice  has  been  said  to  be  that  the  circumstances  must  be  such  as  not  only  lead 


Texas. —  Hines  v.  Perry,  25  Tex.  443. 

Vermont. —  Shaw  v.  Beebe,  35  Vt.  205. 

United  States. —  Walbrun  v.  Babbitt,  16 
Wall.  577,  21  L.  ed.  489;  The  Nancy  Dell, 
14  Fed.  744. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  683. 

A  purchaser  from  an  assignee  under  a  void 
assignment  who  is  shown  the  deed  of  as- 
signment but  fails  to  read  it  is  not  an  inno- 
cent purchaser  without  notice.  Crittenden  v. 
Coleman,  74  Ga.  331. 

A  purchaser  of  property  in  possession  of 
a  sheriff  by  virtue  of  irregular  attachment 
proceedings  is  bound  to  know  that  amend- 
ments may  be  made  by  which  the  proceedings 
may  be  sustained,  and  hence  cannot  succeed 
in  his  claim  to  the  property  on  the  theory 
that  he  was  an  innocent  purchaser.  Seass 
V.  Manion,  92  111.  App.  471. 

Duplicate  bill  of  lading. — A  purchaser  from 
the  consignee  of  goods  in  transit  who  takes 
a  bill  of  lading  marked  "  duplicate "  is  put 
on  inquiry  as  to  what  disposition  has  been 
made  of  the  "  original,"  and  does  not  acquire 
title  as  against  the  consignor  who  has  sent 
the  original  to  a  bank  with  a  draft  attached 
for  acceptance.  Castanola  V.  Missouri  Pac. 
K.  Co.,  24  Fed.  267. 

33.  Kelly  v.  Eyster,  102  Ala.  325,  14  So. 
657;  Atkinson  v.  James,  96  Ala.  214,  10 
So.  846;  Manasses  v.  Dent,  89  Ala.  565, 
8  So.  108;  Boggs  v.  Price,  64  Ala.  514;  Lomax 
V.  Le  Grand,  60  Ala.  537;  Hunter  r.  Whit- 
field, 89  111.  229;  Watt  v.  Scoficld,  76  111. 
261;  Dawson  v.  Coffey,  48  Mo.  App.  109. 
See  also  Toney  v.  Goodlev,  57  Mo.  App.  235 ; 
Lehman  v.  Stone,  (Tex.  App.  1891)  16  S.  W. 
784. 

Extent  of  purchaser's  knowledge. —  If  the 

purchaser  does  not  know  that  the  property 
sold  was  raised  on  the  rented  premises  his 
knowledge  that  the  seller  is  a  tenant  is  not 
sufficient  to  put  him  on  inquiry  in  regard 
to  a  lien,  especially  when  the  seller  is  a 
dealer  in  farm  produce.  Toney  v.  Goodley, 
57  Mo.  App.  235. 


34.  City  Bank  v.  Rome,  etc.,  Px.  Co.,  44 
N.  Y.  136. 

35.  Decan  v.  Shipper,  35  Pa.  St.  239,  78 
Am.  Dec.  334;  Columbia  Second  Nat.  Bank 
V.  Cummings,  89  Tenn.  609,  18  S.  W.  115,  24 
Am.  St.  Rep.  618;  Shaw  r.  Merchants'  Nat. 
Bank,  101  U.  S.  557,  25  L.  ed.  892. 

36.  Pelham  v.  Chattahoochie  Grocery  Co., 
156  Ala.  500,  47  So.  172. 

37.  Loeb  v.  Flash,  65  Ala.  526;  Calhoun  v. 
Burnett,  40  Miss.  599;  Singer  Mfg.  Co.  v. 
Hudson,  4  Mo.  App.  145;  Anderson  v.  Nicho- 
las, 28  N.  Y.  600  [affirming  5  Bosw.  121]; 
Robinson  v.  Dauchy,  3  Barb.  (N.  Y.)  20; 
Peabody  r.  Fenton,  3  Barb.  Ch.  (N.  Y.)  451. 

38.  Kyle  v.  Ward,  81  Ala.  120,  1  So;  468; 
State  V.  Merritt,  70  Mo.  275. 

39.  Kyle  v.  Ward,  81  Ala.  120,  1  So.  468. 

40.  Hines  v.  Perry,  25  Tex.  443. 
Question  for  jury.^ —  W^hether  the  facts  and 

circumstances  are  sufficient  to  put  the  buyer 
upon  inquiry  is  ordinarily  a  question  for  the 
jury.  Kops  Bros.  Co.  v.  Smith,  137  Mich. 
28,  100  N.  W.  169;  Pinkerton  Bros.  Co.  r. 
Bromley,  119  Mich.  8,  77  N.  W.  307:  Pringle 
V,  Phillips,  5  Sandf.   (N.  Y.)  157. 

41.  Connecticut. —  Plumb  r.  Ives,  39  Conn. 
120. 

Illinois. —  Hanchett  r.  Kimbark,  (1885)  2 
N.  E.  512;  Gosney  r.  Frost,  27  111.  53. 

Michiqan. —  Bates  v.  Smith.  83  ^Nfich.  347. 
47  N.  W.  249. 

Minnesota. —  Cochran  r.  Stewart,  21  ^linn. 
435. 

A^cw;  Tor/.-.— Birdsall  r.  Russell,  29  N.  Y. 
220. 

A  mere  doubt  irrespective  of  how  vague  or 
unreasonable  it  may  be  is  not  necessarily 
sufficient  to  put  the  buyer  on  inquiry  (Ilovt, 
etc.,  Mfg.  Co.  r.  Turner,  84  Ala.  523,  4  So. 
658)  ;  but  a  suspicion  as  to  the  existence 
of  a  fact  may  be  sufficient  to  put  a  person  on 
inquiry  as  to  its  existence,  although  he  does 
not  fully  boliove  in  its  existence  (Kyle  V. 
Ward,  81  Ala.  120.  1  So.  468). 

43.  Cochran  v.  Stewart,  21  INlinn.  435. 
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to  but  direct  the  course  of  inquiry  which  if  pursued  will  end  in  the  disco veiy  of 
the  facts  with  notice  of  which  the  buyer  is  to  be  charged. If,  however,  the 
facts  and  circumstances  are  such  as  to  put  a  reasonably  prudent  man  upon  inquiry^ 
it  is  the  duty  of  the  buyer  to  make  such  inquiry/*  and  if  he  fails  or  refuses  to  do 
so  he  must  take  the  consequences  as  if  he  had  received  actual  notice ;  but  if  where 
the  buyer's  suspicions  are  aroused  he  makes  a  proper  inquiry  and  is  in  good  faith 
satisfied  as  to  the  state  of  the  title,  he  should  be  regarded  as  a  bona  fide  purchaser.**^ 
(d)  Filing  and  Registration.  If  the  instrument  affecting  the  title  of  the  seller 
is  duly  filed  and  recorded  the  record  is  constructive  notice  to  the  purchaser,*^ 
provided  it  is  filed  in  the  proper  office,*^  and  if  recorded  within  the  time  prescribed 
by  the  statute  it  is  constructive  notice  even  to  purchasers  between  the  date  of 
execution  and  the  date  of  registration.***  If,  however,  such  an  instrument  is  not 
required  to  be  recorded  the  record  thereof  will  not  constitute  constructive  notice;  '^ 


43.  Engel  v.  Salomon,  41  111.  App.  411; 
Birdsall  v.  Russell,  29  N.  Y.  220.  But  see 
Hines  v.  Perry,  25  Tex.  443,  holding  that  an 
instruction  that  "  the  information  necessary 
to  constitute  notice  must  point  out  the 
records  or  persons  from  Avhom  the  title  .  .  . 
could  be  ascertained,  or  it  will  not  be  suf- 
ficient to  constitute  notice,"  is  too  stringent 
as  to  the  degree  of  definiteness  required. 

Although  something  is  omitted  by  the 
bm'^er  Avhich  an  ordinarily  prudent  person 
would  have  done,  he  is  not  charged  with 
notice  of  facts  which  the  act  omitted  if  done 
would  not  have  revealed.  Cochran  v. 
Stewart,  21  Minn.  435. 

The  mere  expression  of  a  suspicion  by  a 
third  person  to  the  buyer  as  to  the  validity 
of  the  seller's  title,  without  any  facts  stated 
to  justify  such  suspicion,  does  not  impose 
upon  the  buyer  the  duty  of  interrupting  his 
regular  business  and  running  about  the 
country  to  see  if  it  is  well  or  ill  founded. 
Gosney  r.  Frost,  27  111.  53. 

Notice  of  the  insolvency  of  the  seller  is  not 
alone  sufficient  to  put  the  buyer  upon  in- 
quiry as  to  whether  the  seller  is  making  the 
sale  in  order  to  defraud  his  creditors  where 
the  buyer  has  no  notice  of  such  intention. 
State      Merritt.  70  Mo.  275. 

Knowledge  that  the  seller  is  transferring 
his  goods  with  intent  to  defraud  his  creditors 
is  not  alone  sufficient  to  charge  the  buyer 
with  notice  that  the  seller  procured  the 
goods  fraudulently.  Engel  v.  Salomon,  41 
III.  App.  411. 

44.  Sechler  Carriage  Co.  v.  Lane,  71  111. 
App.  360;  Pinkerton  Bros.  Co.  v.  Bromley, 
110  Mich.  8,  77  K  W.  307;  Pringle  v. 
Phillips,  5  Sandf.  (N.  Y.)  157;  Kansas  Mo- 
line  Plow  Co.  V.  Sherman,  3  Okla.  204,  41 
Pac.  623,  32  L.  Pv.  A.  33. 

Authority  to  sell. —  Where  the  buyer  is 
notified  that  the  seller's  wife  has  a  half  in- 
terest in  the  goods  sold,  he  is  put  upon  in- 
quiry as  to  the  authority  of  the  seller  to 
represent  his  wife  in  making  the  sale. 
Williams  v.  Tam,  131  Cal.  64,  63  Pac.  133. 

Knowledge  of  non-payment. —  Where  an 
unexecuted  agreement  has  been  made  for  the 
sale  of  goods,  and  the  goods  remain  in 
possession  of  the  vendor,  one  who  buys  from 
the  vendee  with  notice  that  he  has  not  paid 
for  the  goods  is  put  on  inquiry  to  ascertain 
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whether  the  first  vendee  is  entitled  to  the 
goods  without  pavment  on  delivery.  Hirsch 
V.  C.  W.  Leatherbee  Lumber  Co.,  69  N.  J.  L. 
509,  55  Atl.  645. 

45.  Sechler  Carriage  Co.  v.  Lane,  71  111. 
App.  360;  Danforth  v.  Dart,  4  Duer  (N.  Y.) 
101;  Pringle  v.  Phillips,  5  Sandf.  (N.  Y.) 
157.    And  see  cases  cited  supra,  note  32. 

46.  Keller  v.  Meyer,  74  Mo.  App.  318. 

47.  Alabama. —  Gadsden  First  Nat.  Bank 
V.  Sproull,  105  Ala.  275,  16  So.  879. 

Arkansas. — Morton  r.  Williamson,  72  Ark. 
390,  81  S.  W.  235. 

Connecticut. —  Plumb  v.  Ives,  39  Conn. 
120. 

Georgia. —  Charles  v.  Valdosta  Foundry, 
etc.,  Co.,  4  Ga.  App.  733,  62  S.  E.  493. 

Maryland. —  Kreuzer  v.  Cooney,  45  Md. 
582. 

South  Carolina. —  McCall  V.  Lewis,  1 
Strobh.  442. 

Tennessee. —  Parker  v.  Hall,  2  Head  641. 

Wyomina. —  Boswell  v.  Laramie  First  Nat. 
Bank.  16  'Wvo.  161,  92  Pac.  624,  93  Pac. 
661. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  684. 

Notation  for  record. —  Under  the  registra- 
tion act  of  Tennessee  if  an  instrument  in 
writing  which  is  required  to  be  recorded  is 
received  by  the  register  and  noted  in  the 
book  kept  for  such  purpose,  it  has  the  same 
eft'ect  as  if  it  were  actually  spread  upon  the 
registration  books.  Flowers  v.  Wilkes,  1 
Swan  (Tenn.)  408. 

Place  of  record. — A  deed  of  personal  prop- 
erty, although  recorded  in  the  county  of  the 
grantor's  residence,  is  not  notice  to  a  sub- 
sequent purchaser  from  the  grantor  in  an- 
other county  to  which  he  removed,  and  in 
which  the  deed  was  not  recorded.  Lewis  v. 
Castleman,  27  Tex.  407.  But  see  Parker  v. 
Hall,  2  Head  (Tenn.)  641. 

48.  Wing  V.  Thompson,  78  Wis.  256,  47 
N.  W.  606;  Bunn  v.  Valley  Lumber  Co.,  51 
Wis.  376,  8  N.  W.  232.  And  see  Lillie  v. 
Dunbar,  62  Wis.  198,  22  N.  W.  467:  Cadle 
V.  McLean,  48  Wis.  630,  4  N.  W.  755. 

49.  Dale  v.  Arnold,  2  Bibb  (Ky.)  605. 

50.  Williams  v.  Logan.  32  Ga.  165;  Morel 
V.  Houstoun,  R.  M.  Charlt.  (Ga.)  284; 
Mueller  v.  Engeln,  12  Bush  (Ky.)  441; 
Janelle  v.  Denoncour,  68  N.  H.  1,  44  Atl.  63; 
Braxton  v.  Bell,  92  Va.  229,  23  S.  E.  289. 
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while  on  the  other  hand  the  fact  that  the  instrument  should  have  been,  but  was 
not,  recorded  does  not  entitle  one  to  the  protection  of  a  bona  fide  purchaser  if  he 
had  actual  notice  of  such  instrument. 

(e)  Judicial  Records  and  Proceedings.  Notice  of  judgments  and  other  records 
of  the  courts  is  imphed,^^  as  well  as  notice  of  the  facts  that  might  be  disclosed  by 
inquiry  based  on  Imowledge  of  the  pendency  of  a  suit  affecting  the  title/^  or  the 
fact  that  an  attachment  has  been  levied  upon  the  goods  sold.^* 

d.  Consideration  —  (i)  In  General.  To  constitute  one  a  bona  fide  purchaser 
and  entitle  him  to  protection  as  such,  he  must  have  purchased  not  only  without 
notice  of  defects  in  the  title,^^  but  also  for  a  valuable  consideration,-^^  and  he  cannot 
be  considered  as  a  bona  fide  purchaser  until  he  has  actually  paid  the  purchase- 
price,^^  or  become  irrevocably  bound  for  its  payment.^^ 

(ii)  Payment  of  Value  —  (a)  In  General.  To  constitute  a  valuable  con- 
sideration within  the  application  of  the  above  rule  it  is  necessary  that  the 
purchaser  should  part  with  something  of  value,^^  incur  some  new  obligation,*^ 


Compare  McCall  v.  Lewis,  1  Strobh.  (S.  C.) 
442. 

In  Virginia,  Code  (1887),  §§  2463,  2464, 
and  2465  do  not  authorize  the  recordation  of 
any  contracts  for  the  sale  of  personal  prop- 
erty except  those  made  in  consideration  of 
maVriage,  and  except  in  such  cases  the  record 
is  not  notice  to  subsequent  purchasers  for 
value.  Braxton  v.  Bell,  92  Va.  229,  23  S.  E. 
289  [disapproving  Alexandria  First  Nat. 
Bank  V.  Turnbull",  32  Gratt.  (Va.)  695,  34 
Am.  Rep.  791]. 

Foreign  registration. —  Registration  of  an 
instrument  in  a  foreign  state  is  not  evidence 
of  notice,  and  such  registration  cannot  be 
shown  without  first  showing  that  it  is  made 
notice  by  the  laws  of  such  state,  Tatum  i\ 
Young,  1  Port.   (Ala.)  298. 

51.  Hudson  v.  Warner,  2  Harr.  &  G. 
(Md.)  415. 

52.  Ellis  i-.  Woods,  9  Rich.  Eq.  (S.  C.) 
19,  holding  that  where  a  will  has  been  ad- 
mitted to  probate,  and  is  on  record  in  the 
ordinary's  office,  the  law  implies  notice  of 
a  trust  relating  to  personal  property  con- 
tained in  it. 

Records  of  foreign  courts. —  Where  the 
parties  reside  in  Texas  and  the  property  is 
located  there,  the  record  of  a  will  in  Missis- 
sippi is  not  notice  to  the  purchaser  of  facts 
affecting  the  title.  Warren  v.  Dickerson,  3 
Tex.  460. 

53.  Deatly  v.  Murphy,  3  A.  K.  Marsh. 
(Ky.)  472. 

54.  Maddox  v.  Revnolds.  72  Ark.  440,  81 
S.  W.  603;  Cooper  d.*^ Newman,  45  N.  H.  339; 
McLachlin  v.  Brett,  34  Hun  (N.  Y.)  478 
\affirmed  in  105  N.  Y.  391,  12  N.  E.  17], 

Although  proi)€rty  is  allowed  to  remain  in 
the  hands  of  the  attachment  debtor,  a  pur- 
chaser who  has  knowledge  of  facts  sufficient 
to  put  him  upon  inquiry  as  to  whether  the 
property  is  then  under  attachment  is  charge- 
able with  notice  of  all  such  facts  as  he  would 
have  learned  by  reasonable  inquiry.  Cooper 
V.  Newman,  45  N.  H.  339. 

55.  See  supra,  VI.  B,  1,  e. 

56.  Alahama. — Chandler  r.  Higgins,  (1905) 
39  So.  570:  Gadsden  First  Nat.  Bank  r. 
Sproull,  105  Ala.  275,  16  So.  879;  Hovt,  etc., 
Mfg.  Co.  V.  Turner,  84  Ala.  523,  4  So,  658. 


Oalifornict.. — California  Cured  Fruit  i^ssoc. 

V.  Stelling,  141  Cal,  713,  75  Pac.  320. 
Louisiana. — Guarantee  Trust,  etc..  Deposit 

Co.  f.  Holzell,  107  La.  745,  31  So.  999. 

Michigan. — Schloss  v.  Feltus,  96  Mich.  619, 
55  N.  W.  1010,  36  L.  R.  A.  161. 

Minnesota. —  Hicks  v.  Stone,  13  Minn.  434. 

Mississippi. —  McLeod  v.  Jackson  First 
Nat.  Bank,  42  Miss.  99. 

Nebraska. —  Nebraska  Moline  Plow  Co.  ?;. 
Blackburn,  74  Nebr.  246,  104  N.  W.  178 ; 
Regier  V.  Shreck,  47  Nebr,  667,  66  N.  W. 
618. 

Neio  York. — Barnard  v.  Campbell,  58  N.  Y. 
73,  17  Am.  Rep.  208;  Crawford  v.  Dox,  5 
Hun  507. 

Oklahoma. —  Logan  v.  Oklahoma  Mill  Co., 
14  Okla.  402,  79  Pac.  103. 

^outh  Carolina. —  Cummings  v.  Coleman,  7 
Rich.  Eq.  509,  62  Am.  Dec.  402. 

Texas. —  Lewis  v.  Castleman,  27  Tex.  497. 

Vermont. —  Downs  v.  Belden,  46  Vt.  674. 

United  States. —  Rison  v.  Knapp.  20  Fed. 
Cas.  No.  11,861,  1  DilL  187,  4  Nat.  Bankr. 
Reg.  349. 

See  43  Cent.  Dig.  tit.  "  Sales."  §  686. 

57.  Patten  v.  Moore,  32  N,  H.  382. 
Effect  of  notice  before  payment  see  supra, 

VI,  B,  1,  c,  (I). 

58.  Nebraska  Moline  Plow  Co.  v.  Black- 
burn, 74  Nebr.  246,  104  N.  W.  178.  But  see 
Everitt  v.  Farmers',  etc.,  Bank,  82  Nebr.  191, 
117  N.  W.  401. 

59.  McLeod  v.  Jackson  First  Nat.  Bank, 
42  Miss.  99;  Regier  r.  Shreck.  47  Nebr.  667. 
66  N.  W.  618;  Logan  r.  Oklahoma  Mill  Co., 
14  Okla.  402,  79 '  Pac.  103:  Cimimings  v. 
Coleman,  7  Rich.  Eq.  (S.  C.)  509,  62  Am. 
Dec.  402. 

Usury. —  If  the  consideration  is  entire  and 
tainted  with  usury,  the  purchaser  cannot  be 
regarded  as  a  purchaser  in  good  faith,  but 
it  is  otherwise  if  the  consideration  is  divisible 
and  usurv  enters  into  onlv  a  part  of  it.  Le 
Grand  Eufaula  Nat.  Bank.  81  Ala.  123.  1 
So.  460,  60  Am.  Rep.  140. 

60.  Lewis  r.  Bell.  (Tex.  Civ.  App.)  40 
S.  W.  747.  See  also  Peters  r.  Brandon, 
(Kan.  App.  1899)  48  Pac.  870. 

Application  of  rule. —  A  purchaser  of  goods 
who  agrees  with  the  seller  to  pay  the  price 
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relinquish  some  security,®*  or  do  some  act  on  the  faith  of  the  purchase  which 
cannot  be  retracted/^  and  which  would  leave  the  buyer  in  a  worse  position  if 
his  purchase  should  be  set  aside/^  a  mere  agreement  by  the  buyer  which 
he  can  avoid  in  case  his  title  proves  defective  being  insufficient.^*  It  is  not, 
however,  necessary  that  the  consideration  should  be  paid  in  money, ^  or  that 
it  should  be  paid  directly  to  the  seller.^®  The  consideration  paid  should  be  fair 
and  such  as  would  not  excite  surprise  or  suspicion,  and  while  it  is  not  necessary 
that  it  should  be  for  the  full  value  of  the  property,  yet  where  the  consideration 
is  inadequate  and  the  transaction  is  not  in-  the  usual  course  of  business,  or  there 
are  other  suspicious  circumstances  sufficient  to  put  the  buyer  on  notice,  he  cannot 
claim  protection  as  a  bona  fide  purchaser. 

(b)  Payment  by  Note.  One  who  makes  payment  by  note  is  not  a  bona  fide 
purchaser  unless  the  note  is  negotiable, and  even  where  a  negotiable  note  is 
given  for  the  purchase-price  it  must  have  been  paid  or  assigned  to  an  innocent 
holder  before  notice ;  but  if  the  note  given  in  payment  has  been  negotiated  before 
notice  the  buyer  is  a  bona  fide  purchaser. '^^ 

(c)  Purchase  on  Credit.  To  constitute  one  a  bona  fide  purchaser  the  pay- 
ment of  the  consideration  must  be  made  at  the  time  of  purchase,'^  and  conse- 


on  notes  given  by  the  latter  to  third  persons 
on  which  the  purchaser  is  already  liable  as 
indorser  incurs  no  new  obligation  andi  is 
not  a  purchaser  who  has  paid  the  price. 
Hoyt,  etc.,  Mfg.  Co.  v.  Turner,  84  Ala.  523, 
4  So.  658.  A  promise  by  a  surety  to  the 
principal  to  pay  the  debt  as  consideration 
for  chattels  sold  to  him  by  the  principal 
does  not  change  his  relation  to  the  creditor 
and  so  does  not  make  him  a  purchaser  for 
value.  Peters  V.  Brandon,  (Kan.  App.  1899) 
48  Pac.  870. 

61.  McLeod  v.  Jackson  First  Nat.  Bank, 
42  Miss.  99;  Hamilton-Brown  Shoe  Co.  v. 
Lyons,  6  Tex.  Civ.  App.  633,  25  S.  W.  805. 

62.  McLeod  v.  Jackson  First  Nat.  Bank, 
42  Miss.  99. 

63.  Hamilton-Brown  Shoe  Co.  v.  Lyons,  6 
Tex'.  Civ.  App.  633,  638,  25  S.  W.  805,  where 
it  is  said  that  "  a  hona  fide  purchaser  may 
be  defined  as  one  who  advances  a  new  con- 
sideration, surrenders  some  security,  or  does 
some  other  act  which  leaves  him  in  a  worse 
position,  if  his  purchase  should  be  set  aside." 

64.  Peters  v.  Brandan,  (Kan.  App.  1899) 
48  Pac.  870. 

65.  Soule  V.  Shotwell^  52  Miss.  536. 
Discharge  of  preexisting  debt  see  infra,  VI, 

B,  1,  d,  (II),  (D). 
Payment  by  note  see  infra,  VI,  B,  1,  d, 

(II),  (B). 

66.  Hanchett  r.  Kimbark,  (111.  1885)  2 
jST,  E.  512,  holding  that  the  payment  of  a 
claim  against  the  seller  is  a  sufficient  con- 
sideration, although  the  claim  is  fraudulent 
if  the  buyer  did  not  know  that  it  was 
fraudulent. 

A  mere  conditional  promise  to  pay  a  debt 
of  the  seller  out  of  notes  and  accounts  turned 
over  to  the  purchaser  of  goods  is  not  a  valu- 
able consideratioh.  Hamilton-Brown  Shoe  Co. 
r.  Brown,  6  Tex.  Civ.  App.  633,  25  S.  W.  805. 

67.  Babcock  Printing  Press  Mfg.  Co.  v. 
Herbert,  137  N.  C.  317,  49  S.  E.  349. 

68.  Dent  v.  Portwood,  21  Ala.  588.  See 
also  Babcock  Printing  Press  Mfg.  Co.  v. 
Herbert,  137  N.  C.  317,  49  S.  E.  349. 
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Question  for  jury. —  Whether  two  thousand 
six  hundred  dollars,  seven  hundred  dollars 
of  which  is  in  cash,  is  such  a  reasonable 
price  for  a  stock  of  goods  worth  three  thou- 
sand five  hundred  dollars  as  to  establish  the 
good  faith  of  a  purchase  from  one  who  had 
acquired  the  goods  fraudulently  is  a  ques- 
tion for  the  jury.  Preston  V.  Threefoot, 
(Miss.  1899)  24  So.  703. 

69.  Loeb  v.  Flash,  65  Ala.  526;  Calhoun 
V.  Burnett,  40  Miss.  599;  Singer  Mfg.  Co.  v. 
Hudson,  4  Mo.  App.  145;  Reed  v.  Gannon, 
50  N.  Y.  345;  Anderson  v.  Nicholas,  28 
N.  Y.  600  [a firming  5  Bosw.  121] ;  Peabodv 
r.  Fenton,  3  Barb.  Ch.  (N.  Y.)  451. 

Inadequacy  of  price  as  putting  buyer  on 
inquirv  see  supra,  VI,  B,  1,  c,  (il),  (c). 

70.  Tillman  v.  Heller,  78  Tex.  597,  14 
S.  W.  700,  22  Am.  St.  Rep.  77,  11  L.  R.  A. 
628;  Perkins  v.  Frank,  (Tex.  Civ.  App.  1901) 
64  S.  W.  236. 

The  burden  of  proof  is  on  the  buyer  to 
show  that  the  note  given  was  negotiable. 
Tillman  v.  Heller,  78  Tex.  597,  14  S.  W. 
700,  22  Am.  St.  Rep.  77,  11  L.  R.  A.  628. 

Part  payment  in  cash. —  Where  part  of  the 
consideration  is  paid  in  cash  and  the  bal- 
ance by  a  non-negotiable  note,  the  buyer  will 
be  protected  as  a  hona  fide  purchaser  only 
to  the  extent  of  the  amount  of  the  cash  pay- 
ment. Tillman  v.  Heller,  78  Tex.  597,  U 
S.  W.  700,  22  Am.  St.  Rep.  77,  11  L.  R.  A. 
628. 

71.  Wetmore  f.  Woods,  62  Mo  App.  265; 
Greenlee  r.  Marquis,  49  Mo.  App.  290;  Ne- 
braska Moline  Plow  Co.  v.  Blackburn,  74 
Nebr.  246,  104  N.  W.  178. 

72.  Norton  v.  Lumpkin,  83  Iowa  335,  49 
N.  W.  1015. 

If  the  note  has  been  partly  paid  and  has 
passed  into  the  hands  of  the  seller's  assignee 
in  insolvency,  there  is  a  valuable  considera- 
tion, and  the  buyer  is  a  hona  fide  purchaser 
for  value.  Parry  v.  Libbey,  166  Mass.  112, 
44  N.  E.  124. 

73.  Schloss  r.  Feltus,  96  Mich.  619,  55 
N.  W.  1010,  36  L.  R.  A.  161. 
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quently  if  the  goods  are  bought  on  credit  the  buyer  cannot  be  regarded  as  a 
honafide  purchaser.'^* 

(d)  Preexisting  Debt.  Where  the  goods  are  taken  in  payment  of  a  preexisting 
debt  the  rule  in  most  jurisdictions  is  that  this  is  not  a  valuable  consideration  and 
the  purchaser  is  not  to  be  regarded  as  a  bona  fide  purchaser/-^  but  in  some  juris- 
dictions the  contrary  rule  prevails/'^  provided  there  is  an  actual  satisfaction  of 
the  indebtedness.     It  has  also  been  held  that  if  the  purchaser  surrenders  a  valuable 


74.  Jetton  v.  Tobey,  62  Ark.  84,  34  S.  W. 
531;  Partridge  v.  Rubin,  15  Daly  (N.  Y.) 
344,  6  N.  Y.  Suppl.  657.  And  see  Loeb  v. 
Flash,  65  Ala.  526;  Reed  v.  Brown,  89  Iowa 
454,  56  N.  W.  661,  48  Am.  St.  Rep.  406. 

75.  Arkansas. —  Sheeks-Stephens  Store  Co. 
V.  Richardson,  76  Ark.  282,  88  S.  W.  983; 
Ames  Iron  Works  v.  Kalamazoo  Pulley  Co., 
63  Ark.  87,  37  S.  W.  409. 

California. —  Sargent  v.  Sturn,  23  Cal.  359, 
83  Am.  Dec.  118. 

Delaware. —  Truxton  v.  Fait,  etc.,  Co.,  1 
Pennew.  483,  42  Atl.  431,  73  Am.  St.  Rep. 
81. 

Toioa. —  Phelps,  etc.,  Co.  v.  Samson,  113 
Iowa  145,  84  N.  W.  1051;  P.  Cox  Shoe  Mfg. 
Co.  V.  Adams,  105  loAva  402,  75  N.  W.  316; 
Starr  v.  Stevenson,  91  Iowa  684,  60  N.  W. 
217. 

Kansas. —  Henderson  v.  Gibbs,  39  Kan. 
679,  18  Pac.  926. 

Maine.— Hurd  v.  Bickford,  85  Me.  217,  27 
Atl.  107,  35  Am.  St.  Rep.  353;  Jordan  v. 
Parker,  56  Me.  557. 

Massachusetts. —  Buffington  v.  Gerrish,  15 
Mass.  156,  8  Am.  Dec.  97. 

Micliigan. —  Kops  Bros.  Co.  v.  Smith,  137 
Mich.  28,  100  N.  W.  169;  Schloss  v.  Feltus. 
103  Mich.  525,  61  N.  W.  797,  36  L.  R.  A. 
161. 

Nevj  Hampshire. —  Sleeper  v.  Davis,  64 
N.  H.  59,  6  Atl.  201,  10  Am.  St.  Rep.  377; 
Bradley  v.  Obear,  10  N.  H.  477. 

Neti:  York. —  Stevens  v.  Brennan,  79  N.  Y. 
254;  Barnard  v.  Campbell,  58  N.  Y.  73,  17 
Am.  Rep.  208;  Kennedy  v.  National  Union 
Bank,  23  Hun  494;  Penfield  v.  Dunbar,  64 
Barb.  239;  Gowing  v.  Warner,  29  Misc.  593, 
61  N.  Y.  Suppl.  500  [affirmed  in  30  Misc. 
593,  62  N.  Y.  Suppl.  797];  Victoria  Paper 
Mills  Co.  V.  New  York,  etc.,  Co.,  27  Misc. 
179,  57  N.  Y.  Suppl.  397;  Cowles  v  Kiehel, 
65  N.  Y.  Suppl.  349;  Northrup  v  American 
Exch.  Bank,  7  N  Y.  St.  582;  Root  v. 
French,  13  Wend.  570,  28  Am.  Dec.  482. 

Ohio. —  Wheeling,  etc.,  R.  Co.  v.  Koontz, 
61  Ohio  St.  551,  56  N.  E.  471,  76  Am.  St. 
Rep.  435;  Grever  v.  Taylor,  53  Ohio  St.  621, 
42  N.  E.  829;  Eaton  v.  Davidson,  46  Ohio 
St.  355,  21  N.  E.  442. 

Pennsylvania. —  Burton  v.  Peterson,  12 
Phila.  397. 

Teacas. —  Morrison  v.  Adoue,  76  Tex.  255, 
13  S.  W.  166;  Lewis  v.  Bell,  (Civ.  App. 
1897)  40  S.  W.  747;  Avery  v.  Mansur,  etc., 
Implement  Co.,  (Civ.  App.'  1896)  37  S.  W. 
466;  Hamilton-Brown  Shoe  Co.  v.  Lvons,  6 
Tex.  Civ.  App  633,  25  S.  W.  805.  Compare 
Anderson  v.  Levyson,  1  Tex.  App.  Civ.  Cas. 
§  926. 

Vermont. —  Downs  v.  Belden,  46  Vt.  674. 
[23] 


Washington. —  Woonsocket  Rubber  Co.  v. 
Loewenberg,  17  Wash.  29,  48  Pac.  785,  61  Am. 
St.  Rep.  902. 

United  States. — Henry  L.  Crane  Boot,  etc., 
Co.  V.  Trentman,  34  Fed.  620 ;  Western  Land, 
etc.,  Co.  V.  Plumb,  27  Fed.  598. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  688. 

Preexisting  debt  of  another. —  A  person 
who  buys  goods  and  parts  with  nothing  of 
value  at  the  time  they  are  received,  but 
merely  applies  them  on  a  debt  due  from  his 
son  to  the  seller,  is  not  a  bona  fide  pur- 
chaser. Logan  V.  Oklahoma  Mill  Co.,  14 
Okla.  402,  79  Pac.  103. 

76.  Alabama. —  Foxworth  v.  Brown,  120 
Ala.  59,  24  So.  1;  Wilk  v.  Key,  117  Ala. 
285,  23  So.  6;  Peterson  v.  Steiner,  108  Ala. 
629,  18  So.  688;  Hornthall  v.  Schonfeld,  79 
Ala.  107 :  Spira  v.  Hornthall,  77  Ala.  137. 
Compare  Gadsden  First  Nat.  Bank  v.  Sproull, 
105  Ala.  275,  16  So.  879. 

Georgia. —  Forbes  v.  Chisholm,  84  Ga.  641, 
11  S.  E.  554. 

Illinois. —  Butters  v.  Haughwout,  42  111. 
18,  89  Am.  Dec.  401;  King  v.  Brown,  24  111. 
App.  579. 

Mississippi. —  Soule  V.  Shotwell,  52  Miss. 
236.  Compare  McLeod  v.  First  Nat.  Bank, 
42  Miss.  99. 

Missouri. —  Redpath  v.  Lawrence,.  42  Mo. 
App.  101;  liawrence  v.  Owens,  39  Mo.  App. 
318:  Feder  r.  Abrahams,  28  Mo.  App.  454; 
Hess  V.  Clark,  11  Mo.  App.  492. 

Oklahoma. —  See  Phelps,  etc.,  Co.  v.  Hal- 
sell,  11  Okla.  1,  65  Pac.  340,  where,  however, 
it  also  appeared  that  the  seller  was  a 
fraudulent  vendee  and  that  the  original 
owner  had  been  guilty  of  laches  in  regard  to 
rescinding  the  sale. 

Wisconsin. —  Rice  v.  Cutler,  17  Wis.  351, 
84  Am.  Dec.  747;  Shufeldt  v.  Pease,  16  Wis. 
659. 

77.  Spira  v.  Hornthall,  77  Ala.  137. 

An  absolute  extinguishment  of  an  ante- 
cedent debt  in  consideration  of  a  simultane- 
ous transfer  of  property  constitutes  the  in- 
dividual a  purchaser  for  value  to  the  same 
extent  as  if  he  had  paid  the  money.  Soule 
V.  Shotwell,  52  Miss.  236. 

But  a  mere  agreement  to  receive  jjoods  in 
payment  of  an  existing  indebtedness  where 
the  creditor  has  not  materially  changed  his 
position  or  given  up  anything  of  value,  such 
as  surrendering  tiie  evidence  of  indebtedness 
or  a  prior  security,  is  not  sufficient.  Spira 
r.  Horntliall.  77  Ala.  137. 

Merely  entering  a  credit  on  a  past-due  ac- 
count for  the  value  of  the  propcM'ty  is  not 
sufficic-nt  to  constitute  the  creditor  a  pur- 
chaser for  value.  Loeb  r.  Flash,  65  Ala. 
526;  Leigh  r.  T^lobile,  etc..  R.  Co.,  58  Ala.  165. 
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security  for  the  debt  this  constitutes  a  new  consideration  constituting  him  a  bona 
fide  purchaser/^  and  that  the  same  rule  apphes  if  he  receives  the  goods  in  part 
payment  of  the  debt  and  extends  the  time  for  the  payment  of  the  balance.'^  But 
it  is  a  general  rule  that  one  who  takes  the  goods  merely  as  security  for  a  preexisting 
debt  is  not  a  bona  fide  purchaser,^®  unless  there  is  a  new  consideration  in  the  form 
of  an  extension  of  time  for  the  payment  of  the  debt.^^  If  a  valuable  considera- 
tion is  paid  the  purchaser  is  entitled  to  protection  as  a  bona  fide  purchaser,  although 
a  part  of  the  consideration  is  a  preexisting  debt,^^  provided  such  payment  is  made 
in  good  faith;    but  a  mere  promise  to  pay  a  part  of  the  consideration  in  cash  is 


78.  Foster  v.  Ambler,  24  Fla.  519,  5  So. 
263;  Finks  v.  Buck,  (Tex.  Civ.  App.  1894) 
27  S.  W.  1094. 

A  surrender  of  worthless  securities  does 
not  constitute  a  new  or  valuable  considera- 
tion within  the  rule.    Fairbanks  v.  Sargent, 

104  N.  Y.  108,  9  N.  E.  870,  58  Am.  Rep.  490, 
6  L.  E.  A.  475  [reversing  39  Hun  588]. 

Dismissal  of  attachment  suit. —  Where  a 
creditor  sued  on  his  claim,  and  attached 
goods,  and  garnished  debtors,  and  in  consid- 
eration of  the  giving  of  a  mortgage  dismissed 
his  attachment  and  garnishment  proceedings, 
and  paid  the  costs,  this  constitutes  a  new  con- 
sideration, and  if  not  chargeable  with  notice, 
he  is  a  hona  fide  purchaser  for  the  value  of 
the  mortgaged  goods,  as  against  the  vendor 
seeking  to  rescind  the  sale  on  account  of 
fraud.  Large,  etc.,  Co.  v.  Samuel  Nott  & 
Son,  (Nebr.  1901)  95  N.  W.  484. 

79.  Button  f.  Rathbone,  118  N.  Y.  666,  23 
N.  E.  122,  holding  that  in  such  case  there  is 
a  new  consideration  sufficient  to  constitute 
the  buyer  a  &ona  fide  purchaser. 

80.  Alabama. —  Loeb  v.  Peters,  63  Ala.  243, 
35  Am.  Rep.  17. 

California. — Sargent  V.  Sturm,  23  Cal.  359, 
83  Am.  Dec.  118. 

Colorado. — Reid  v.  Bird,  15  Colo.  App.  116, 
61  Pac.  353. 

Indiana. —  Rauh  v.  Waterman,  29  Ind. 
App.  344,  61  N.  E.  743,  63  N.  E.  42. 

lo'tm. —  P.  Cox  Shoe  Mfg.  Co.  v.  Adams, 

105  Iowa  402,  75  N.  W.  316. 

Kansas. —  John  S.  Brittain  Dry-G-oods  Co. 
V.  Merkel,  10  Kan.  App,  12,  61  Pac.  675. 

Kentucky. —  Carsf airs  v.  Charles  A.  Kelley 
Co.,  29  S.  W.  622,  17  Ky.  L.  Rep.  309. 

Maine. —  Abbott  V.  Marshall,  48  Me.  44. 

Mississippi. —  Gulledge  v.  Slayden-Kirksey 
Woolen  Mills,  75  Miss.  297,  22  So.  952. 

Missouri. —  Bidault  v.  Wales,  20  Mo.  546, 
64  Am.  Dec.  205;  Kemper,  etc.,  Dry-Goods 
Co.  i\  Kidder  Sav.  Bank,  81  Mo.  App.  280; 
Strauss  v.  Hirsch,  63  Mo.  App.  95;  Watson 
V.  Sidney  F,  Woody  Printing  Co.,  56  Mo. 
App.  145;  Swofford' Bros.  Dry  Goods  Co.  v. 
Jacobs,  2  Mo.  App.  Rep.  1334. 

JVelrasJca. —  Phenix  Iron  Works  Co.  v.  Mc- 
Evonv,  47  Nebr.  228,  66  N.  W.  290,  53  Am. 
St.  Rep.  527;  Henry  v.  Vliet,  36  Nebr.  138, 
54  N.  W.  122,  19  L.  R.  A.  590  [overruling 
33  Nebr.  130,  49  N.  W.  1107,  29  Am.  St. 
Kep.  478];  Tootle  v.  Chadron  First  Nat. 
Bank,  34  Nebr.  863,  52  N.  W.  396. 

Neio  York. —  Stevens  v.  Brennan,  79  N.  Y. 
254;  Asher  i\  Deyoe,  77  Hun  531,  28  N.  Y. 
Suppl.  890. 
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Ohio. —  Miehle  Printing  Press,  etc.,  Co.  v, 
Andrews- Jones  Printing  Co.,  18  Ohio  Cir.  Ct. 
158,  10  Ohio  Cir.  Dec.  1 ;  Golasmith  v  Hain, 
1  Ohio  Cir.  Ct.  333,  ]  Ohio  Cir.  Dec.  185. 

Pennsylvania. — Callendar  v.  Kelly,  190  Pa. 
St.  455,  42  Atl.  957. 

Tems. —  Wolf  v.  Lachman,  (Civ.  App. 
1892)  20  S.  W.  867. 

Utah. —  Belleville  Pump,  etc..  Works  V. 
Samuelson,  16  Utah  234,  52  Pac.  282. 

Vermont. —  Poor  v  Woodburn,  25  Vt.  234. 

United  States. —  Johnson  v.  Peck,  13  Fed. 
Cas.  No.  7,404,  Woodb.  &  M.  334. 

Person  holding  under  purchaser.— -  Where 
goods  are  obtained  on  fraudulent  representa- 
tions witii  no  intent  to  pay  for  them,  and 
then  mortgaged  to  secure  preexisting  debts 
of  the  purchaser,  and  thereafter,  with  the 
consent  of  all  parties  to  the  mortgage,  the 
goods  are  conveyed  to  a  third  person  in  trust, 
to  devote  the  proceeds  to  the  payment  of 
the  debts  secured  by  the  mortgage,  such  per- 
son merely  represents  the  mortgagees  and  is 
not  a  purchaser  for  value.  McGraw  t?. .Sol- 
omon, 83  Mich.  442,  47  N.  W.  345. 

81.  Adam,  etc.,  Co.  v.  Stewart,  157  Ind. 
678,  61  N.  E.  1002,  87  Am.  St.  Rep.  240; 
Watson  V.  Sidney  F.  Woody  Printing  Co.,  56 
Mo.  App.  145 ;  La  Manna  v.  Munroe,  48 
N.  Y.  App.  Div.  495,  62  N.  Y.  Suppl.  984. 

Actual  extension. —  A  clause  in  a  chattel 
mortgage,  given  to  secure  a  preexisting  debt, 
providing  for  a  thirty  days'  extension  of  the 
payment  of  such  indebtedness,  is  not  suffi- 
cient to  constitute  the  mortgagee  a  hona  fide 
purchaser  of  the  mortgaged  goods,  as  against 
persons  who  were  induced  to  sell  them  by  the 
mortgagor's  fraud,  where  the  mortgagee 
takes  immediate  possession  of  the  goods  un- 
der a  clause  in  the  mortgage  authorizing  him 
so  to  do,  so  that  in  reality  there  is  no  ex- 
tension of  the  time  of  payment.  Edson  v. 
Hudson,  83  Mich.  450,  47  N.  W.  347. 

82.  Arkansas. —  Gavin  v.  Armi stead,  57 
Ark.  574,  22  S.  W.  431,  38  Am.  St.  Rep. 
262;  Woolridge  v.  Thiele,  55  Ark.  45,  17 
S.  W.  340. 

Maine. —  Titcomb  v.  Wood,  38  Me.  561. 

Michigan. —  Zucker  v.  Karpeles,  88  Mich. 
413,  50  N.  W.  373. 

Neic  Hampshire. —  Kingsbury  v.  Smith,  13 
N.  H  109. 

Ohio. —  Pike  P.  Equitable  Nat.  Bank,  2 
Ohio  S.  &  C  PI.  Dec.  1,  1  Ohio  N.  P.  205. 

Texas. —  Wear,  etc.,  Dry-Goods  Co.  V. 
Crews,  23  Tex.  Civ.  App.  667,  57  S.  W.  73. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  691. 

83.  Victoria  Paper  Mills  Co.  v.  New  York, 


SALES 


[35  Cyc]  355 


not  equivalent  to  actual  payment  and  is  not  sufficient  to  constitute  the  buyer 
a  honajide  purchaser. ^'^ 

(ill)  Creditors  as  Bona  Fide  Purchasers.  Protection  SiS  to  bona  fide 
purchasers  will  not  be  extended  to  attaching  or  judgment  creditors/^  or  assignees 
for  the  benefit  of  creditors,^®  unless  the  debts  were  contracted  subsequently  to  the 
sale  and  on  the  faith  of  the  apparent  ownership.*^ 

2.  Rights  and  Liabilities  —  a.  In  General.  A  bona  fide  purchaser  acquires 
a  valid  title  to  the  goods  irrespective  of  any  defects  in  the  title  of  his  vendor/^ 
and  is  not  affected  by  any  secret  equities/^  or  liens  on  the  property. Such  a 


etc.,  Co.,  27  Misc.  (N.  Y.)  179,  57  N.  Y. 
Suppl.  397,  holding  that  where  goods  fraudu- 
lently bought  are  transferred  in  payment  of 
an  antecedent  debt,  the  fact  that  a  small  sum 
is  also  paid  on  the  advice  of  lawyers,  that 
there  might  be  no  question  as  to  the  valid- 
ity of  the  sale,  is  insufficient  to  make  such 
second  purchaser  a  hona  fide  purchaser  for 
value. 

84.  Reed  v.  Brown,  89  Iowa  454,  56  N.  W. 
661,  48  Am.  St.  Rep.  406. 

85.  Arkansas. —  Taylor  v.  Mississippi  Mills, 
47  Ark.  247,  1  S.  W.  283. 

California. — Sargent  v.  Sturm,  23  Cal.  359, 
83  Am.  Dec.  118. 

Illinois. — Doane  v.  Lockwood,  115  111.  490, 
4  N.  E.  500;  Schweizer  v.  Tracy,  76  111.  345. 

/ot/;a.— Thomas  v.  TTillhouse,  17  Iowa  67. 

Kentucky. —  Lane  r.  Robinson,  18  B.  Mon. 
623. 

Massachusetts. —  Thaxter  v.  Foster,  153 
Mass.  151,  26  N.  E.  434. 

Neio  York. —  Van  Cleef  v.  Fleet,  15  Johns. 
147. 

Pennsylvania. — Crane  Iron  Co.  v.  Farmers', 
etc.,  Nat.  Bank,  3  Pa.  Co.  Ct.  589. 

Texas. —  Hall,  etc.,  Wood  Working  Mach. 
Co.  V.  Brown,  82  Tex.  469,  17  S.  W.  715. 

Vermont.— Field  v.  Stearns,  42  Vt.  106. 

Washington. —  Scott  v.  McGraw,  3  Wash. 
675,  29  Pac.  260. 

86.  Clark  v.  Flint,  22  Pick.  (Mass.)  231, 
33  Am.  Dec.  733;  Paine  v.  Aberdeen  Hotel 
Co.,  60  Miss.  360. 

87.  Van  Duzor  r.  Allen,  90  111.  499; 
Schwartz  v.  McCloskey,  156  Pa.  St.  258,  27 
Atl.  300. 

Estoppel  of  seller. —  A  vendor  of  merchan- 
dise, who  has  given  credit  to  the  buyer  on 
false  and  fraudulent  statements  of  assets 
made  by  him,  cannot  exercise  the  right  to 
rescind  at  the  expense  of  other  creditors  who 
discounted  paper  of  the  buyer  in  ignorance  of 
such  fraudulent  procurement  of  credit,  and 
in  reliance  upon  representations  as  to  the 
standing  of  the  buyer  made  to  them  by  the 
vendor,  who  was  partially  paid  by  the  pro- 
ceeds of  the  paper  so  discounted.  Preston 
V.  Spaulding,  120  111.  208,  10  N.  E.  903  [re- 
versing in  part  18  111.  App.  341]. 

SS.  Alabama. —  Peterson  v.  Steiner,  108 
Ala.  629,  18  So.  688. 

Illijiois. —  Hanchett  v.  Kimbark,  (1885)  2 
N.  E.  512. 

Michigan. —  Bates  v.  Smith,  83  Mich.  347, 
47  N.  W.  249. 

Missouri.— Barhee  v.  Crawford.  132  Mo, 
App.  1,  111  S.  W.  614. 


Neio  York. —  Mather  v.  Freelove,  3  N.  Y. 
St.  424. 

North  Carolina. —  Southerland  v.  Webb,  15 
K  C.  245. 

Ohio. —  Page  v.  Sandusky,  etc.,  R.  Co.,  2 
Ohio  Dec.  (Reprint)  716,  4  West.  L.  Month. 
644. 

South  Carolina. — Caston  v.  Cunningham,  3 
Strobh.  59. 

South  Dakota. —  La  Crosse  Boot^  etc.,  Mfg. 
Co.  V.  Mons  Anderson  Co.,  9  S.  D.  560,  70 
N.  W.  877. 

Texas. —  Therriault  v.  Compere,  (Civ.  App. 
1898)  47  S.  W.  750. 

United  States.— Walker  v.  Miller,  59  Fed. 
869,  8  C.  C.  A.  331;  Cope  r.  Romeyne,  6  Fed. 
Cas.  No.  3,207,  4  McLean  384;  Pollard  v. 
U.  S.,  4  Ct.  CI.  328  {affirmed  in  154  U.  S. 
577,  14  S.  Ct.  1214,  19  L.  ed.  620]. 

89.  Shearer  v.  Barrett,  Lalor  (N.  Y.)  70. 
See  also  Skinner  v.  Oakes,  10  Mo.  App.  45. 

90.  AZafeama.— Scaife  v.  Stovall,  67  Ala. 
237;  Marsh  v.  Elsworth,  37  Ala.  85. 

Arkansas. —  Bledsoe  v.  Mitchell,  52  Ark. 
158,  12  S.  W.  390;  Andrews  v.  Cox,  42  Ark. 
473,  48  Am.  Rep.  68;  Puckett  v.  Reed,  31 
Ark.  131. 

Delavmre. —  Mears  v.  Waples,  4  Houst.  62. 

Georgia. —  Thornton  v.  Carver,  80  Ga.  397, 
6  S.  E.  915;  Frazer  V.  Jackson,  46  Ga.  621. 

Illinois. —  Finney  v.  Harding,  136  111.  573, 
27  N.  E.  289,  12  L.  R.  A.  605;  Prett^Tnan  v. 
Unland,  77  111.  206;  Hadden  v.  Knicker- 
bocker, 70  111.  677,  22  Am.  Rep.  80;  Esterly 
Harvesting  Co.  v.  Hill,  36  111.  App.  99;  Howe 
V.  Clark,  23  III.  App.  145, 

Indiana. —  Fowler  v.  Hawkins,  17  Ind.  211. 

loioa. —  Nesbitt  v.  Bartlett,  14  Iowa  485. 

Kansas. —  Scully  v.  Porter,  3  Kan.  App. 
493,  43  Pac.  824. 

Louisiana. —  Britton  v.  Harvey,  47  La. 
Ann.  259,  16  So.  747. 

Maine. —  Mosher  r.  Smith,  67  Me.  172; 
Crane  v.  Pearson,  49  Me.  97. 

Missouri. —  Tonev  r.  Goodlev,  57  Mo.  App. 
235;  Skinner  r.  Oakes,  10  Mo.  App.  45. 

Nebraska. —  Gillilan  r,  Kendall,  26  Nebr. 
82,  42  N.  W.  281,  18  Am.  St.  Rep.  766. 

Neu^  York.— Marsh  r.  Titus,  3  Hun  550, 
C  Thomps.  &,  C.  29. 

North  Carolina. —  Norfolk  Southern  R.  Co. 
V.  Barnes.  104  N.  C.  25,  10  S.  E.  83,  5 
L.  R.  A.  611. 

Tennessee. —  Davis  v.  Parks,  6  Yerg.  252. 

Texas. —  Long  r.  Dennis,  1  Tex.  App.  Civ. 
Cas.  §  1121. 

Vermont. —  TTownvd  r.  Witters  60  Vt.  578, 
15  Atl.  303. 
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purchaser  acquires,  however,  only  the  title  and  estate  of  his  vendor. Subsequent 
bona  fide  purchasers  from  the  seller  will  be  protected  against  the  prior  sale  if  there 
has  been  no  change  of  possession;  ®^  but  actual  delivery  is  sufficient  even  as  against  a 
bona  fide  purchaser/^  and  where  two  parties  in  good  faith  purchase  the  same  prop- 
erty the  one  first  receiving  possession  has  the  better  title. 

b.  Validity  of  Seller's  Title.  While  ordinarily  a  person  having  no  title  can 
convey  none  even  to  a  bona  fide  purchaser,  the  rule  is  otherwise  if  the  title  of 
the  seller  is  merely  voidable  and  has  not  been  avoided  at  the  time  of  the  sale.^® 
The  rights  of  a  bona  fide  purchaser  are  not  affected  by  the  mere  fact  that  his  vendor 
acquired  the  property  by  an  illegal  sale,^^  as  by  a  sale  on  Sunday, or  acquired 
the  property  as  the  result  of  a  wager/^^  provided  the  wager  was  fairly  won.^  A 
bill  of  sale  made  by  one  mentally  incompetent  is  invalid  even  as  to  bona  fide  pur- 
chasers from  the  buyer,^  and  where  personal  property  is  sold  by  an  infant,  he  may 
on  coming  of  age  rescind  the  sale  and  recover  the  property  from  one  who  is  a 
bona  fide  purchaser  from  his  vendee;  ^  but  undue  influence  on  the  part  of  a  husband 


Fir^ima.— Braxton  v.  Bell,  92  Va.  229,  23 
S.  E.  289. 

Wisconsin. —  Andrews  v,  Jenkins,  39  Wis. 
476. 

United  States. —  Sheppard  v.  Newhall,  47 
Fed.  468;  The  Detroit,  7  Fed.  Cas.  No.  3,832, 
Brown  Adm.  141. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  663. 

Landlord's  lien. — Under  statutes  giving  a 
landlord  a  lien  on  the  crops  or  other  prop- 
erty of  the  tenant  it  has  been  held  in  some 
states  that  such  lien  may  be  enforced  even 
against  a  bona  fide  purchaser.  Blake  v. 
Counselman,  95  Iowa  219,  63  N.  W.  679; 
Evans  v.  Collins,  94  Iowa  432,  62  N.  W.  810; 
Richardson  v.  Peterson,  58  Iowa  724,  13 
N.  W.  63 ;  Warren  v.  Jones,  70  Miss.  202,  14 
So.  25;  Eason  v.  Johnson,  69  Miss.  371,  12 
So.  446;  Belcher  v.  Grimsley,  88  N.  C.  88; 
Davis  V.  Wilson,  86  Tenn.  519,  8  S.  W.  151; 
Phillips  V.  Maxwell,  1  Baxt.  (Tenn.)  25. 
But  see  Chism  v.  Thomson,  73  Miss.  410,  19 
So.  210.  In  other  jurisdictions,  however,  the 
general  rule  applies  that  a  bona  fide  pur- 
chaser without  notice  takes  free  from  the 
landlord's  lien.  See  cases  cited  supra  this 
note,  in  support  of  text. 

91.  Alabama. —  Lyde  v.  Taylor,  17  Ala.  270. 
California. —  California  Cured  Fruit  Assoc. 

V.  Stelling,  141  Cal.  713,  75  Pac.  320. 

Georgia. —  Maver  v.  Wiltberger,  Ga.  Dec. 
Pt.  II,  20. 

IS/eio  York. —  Wheelwright  v.  Depeyster,  1 
Johns.  471,  3  Am.  Dec.  345. 

Rhode  Island. —  Woods  v.  Nichols,  21  P.  I. 
537,  45  Atl.  548,  48  L.  P.  A.  773. 

West  Virginia. —  Ullman  v.  Biddle,  53  W. 
Va.  415,  44  S.  E.  280. 

Life-estate. —  A  bona  fide  purchaser  from 
one  who  has  only  a  life-estate  in  a  chattel 
acquires  no  greater  estate  than  that  of  his 
vendor.    Lyde  v.  Taylor,  17  Ala.  270. 

92.  Arkansas. —  Hight  V.  Harris,  56  Ark. 
98,  19  S.  W.  235. 

Indiana. —  Sloan  v.  Kingore,  3  Ind.  549. 

Kansas. —  Birks  v.  French,  21  Kan.  238. 

Louisiana. —  Verdier  v.  Leprete,  4  La.  41 ; 
Meagher  v.  Reading,  23  La.  Ann.  436;  Cul- 
lom  T'.  Guillot,  18  La.  Ann.  608. 

Massachusetts. —  Veazie  v.  Somerby,  5 
Allen  280. 


New  Hampshire. — Crawford  v.  Forristall, 
58  N.  H.  114. 

New  York. —  Thompson  v.  Blanchard,  4 
N.  Y.  303;  Seymour  v.  Montgomery,  4  Abb. 
Dec.  207,  1  Keyes  463. 

Pennsylvania. —  Miller  v.  Browarsky,  130 
Pa.  St.  372,  18  Atl.  643;  Shannon  v.  Minney, 
130  Pa.  St.  280,  18  AtL  741;  Davis  v.  Bigler, 
62  Pa.  St.  242,  1  Am.  Rep.  393;  Farrell  v. 
Nathans,  1  Phila.  557. 

Necessity  for  delivery  and  change  of  pos- 
session as  against  subsequent  purchasers  see 
supra,  VI,  A,  4,  a,  (ii),  (a),  (b). 

Necessity  of  identification. — ^Where  a  crop 
was  planted  and  a  sale  made  in  the  spring 
of  a  certain  amount  of  it,  which  did  not  em- 
brace the  whole  crop  or  any  particular  part, 
such  as  the  part  first  gathered,  etc.,  there 
was  no  sufficient  identification  to  pass  title 
as  against  a  bona  fide  purchaser  of  a  part 
of  the  crop.  Huntington  v.  Chisholm,  61  Ga, 
270. 

93.  Ohio,  etc.,  R.  Co.  v.  Kasson,  37  N.  Y. 
218;  Stafford  V.  Webb,  Lalor  (N.  Y.)  213. 

Effect  of  delivery  generally  see  supra,  VI, 
A,  4,  b. 

94.  Thomas  v.  Ramsey,  47  Mo.  App.  84. 
And  see  supra,  VI,  A,  9,  a,  (li). 

95.  See  infra,  VI,  B,  2,  c. 

96.  Arnett  v.  Cloudas,  4  Dana  (Ky.)  299; 
Rowley  v.  Bigelow,  12  Pick.  (Mass.)  307,  23 
Am.  Dec.  607;  Cochran  v.  Stewart,  21  Minn. 
435.    And  see  infra,  VI,  B,  2,  f. 

97.  Marks  v.  Hapgood,  24  Me.  407. 

98.  Horton  v.  Buffinton,  105  Mass.  399. 

99.  Holland  v.  Swain,  94  111.  154. 

1.  Hodge  V.  Sexton,  1  Hun  (N.  Y.)  576,  4 
Thomps.  &  C.  54,  holding  that  where  a  per- 
son stakes  a  watch  on  a  throw  of  the  dice 
and  loses  by  reason  of  a  trick  or  cheat  on 
the  part  of  his  adversary,  to  whom  the 
stakeholder  delivers  the  watch,  and  who  sells 
it  to  an  innocent  purchaser,  no  authority  to 
the  stakeholder  to  deliver  the  watch  can  be 
implied  unless  the  bet  was  fairly  won,  and 
the  winner  acquires  no  title  thereto  and  can 
convey  none  even  to  a  bona  fide  purchaser. 

2.  Harris  v.  Harris,  64  Cal.  108,  28  Pac. 
63. 

3.  Hill  r.  Anderson,  5  Sm.  &  M.  (Miss.) 
216. 
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by  which  his  wife  is  induced  to  sell  property  will  not  affect  the  rights  of  a  bona  fide 
purchaser  from  her  vendee.* 

e.  Purchase  From  One  Having  No  Title.  While  the  general  rule  is  that  one 
who  has  no  title  to  goods  or  authority  to  sell,  but  at  most  a  mere  possession,  can 
tansfer  no  property  therein  as  against  the  tme  owner  even  to  a  bona  fide  purchaser,^ 
yet  if  the  true  owner  has  clothed  him  with  apparent  ownership  so  that  authority 
to  sell  may  be  implied,  a  bona  fide  purchaser  will  take  the  title  free  from  any 
claim  by  the  owner,®  as  where  there  has  been  a  dehvery  of  the  goods  to  the 


4.  Blanchard  v.  Castille,  19  La.  362. 

5.  Alabama. — Johnson  v.  Boyles,  26  Ala.  576. 
Colorado. —  Smith  Premier  Typewriter  Co. 

V.  Stidger,  18  Colo.  App.  261,  71  Pac.  400. 

Connecticut. —  Harrison  v.  Clark,  74  Conn. 
18,  49  Atl.  186. 

Georgia. —  Padgett  v.  Ford,  117  Ga.  508, 
43  S.  E.  1002;  Papot  v.  Gibson,  7  Ga.  530. 

Illinois.— Klein  v.  Seibold,  89  111.  540; 
Charles  Moe  Co.  v.  J.  H.  Logue  Co.,  108  111. 
App.  128;  Reid  V.  Sheffy,  99  111.  App.  189; 
Sehwamb  Lumber  Co.  v.  Sehaar,  94  111.  App. 
544;  Sargeant  v.  Marshall,  28  111.  App.  177; 
Hutchinson  v.  Oswald,  17  111.  App.  28.  But 
see  Cooper  v.  Chicago  Cottaa'e  Organ  Co.,  58 
111.  App.  248. 

Indiana. —  Alexander  t*.  Swackhamer,  105 
Ind.  81,  4  N.  E.  433,  5  N.  E.  908,  55  Am. 
Eep.  180;  Payne  v.  June,  92  Ind.  252. 
Louisiana. — ■  Conner  V.  Hill,  6  La.  Ann.  7 ; 
Moore  v.  Lambeth,  5  La.  Ann.  66;  Denis  v. 
Clague,  7  Mart.  N.  S.  93. 

Maryland. —  Hopper  v.  Callahan,  78  Md. 
529,  28  Atl.  385;  Johnson  v.  Frisbie,  29  Md. 
76,  96  Am.  Dec.  508. 

Massachusetts. — Moody  v.  Blake,  117  Mass. 
23,  19  Am.  Rep.  394. 

Michigan. — Taylor  v.  Applebaum,  154  Mich. 
682,  118  N.  W.  492;  O'Neill  v.  Thompson, 
152  Mich.  396,  116  N.  W.  399. 

Mississippi. —  Unger  v.  Abbott,  92  Miss. 
563,  46  So.  68;  Ketchum  v.  Brennan,  53 
Miss.  596.  Compare  Roach  v  Anderson,  28 
Miss.  234. 

Neio  York.— Smith  v.  Clews,  114  N.  Y. 
190,  21  N.  E.  160,  11  Am.  St.  Rep.  627,  4 
L.  R.  A.  392  [affirming  12  N.  Y.  JSuppl. 
471];  Ballard  v.  Burgett,  40  N.  Y.  314; 
Spraights  v.  Hawley,  39  N.  Y.  441,  100  Am. 
Dec.  452  {affirming  40  Barb.  397]  ;  Linnen  v. 
Cruger,  40  Barb.  633;  Wilson  r.  Nason,  4 
Bosw.  155;  Saltus  v.  Everett,  20  Wend.  267, 
32  Am.  Dec.  541;  Williams  v.  Merle,  11 
Wend.  80,,  25  Am.  Dec.  604. 

Ohio. —  Brockhaus  V.  Klein,  8  Ohio  Dec. 
(Reprint)  487,  8  Cine.  L.  Bui.  205. 

Pennsylvania. —  Decan  v.  Shipper,  35  Pa. 
St.  239,  >8  Am.  Dec.  334. 

^outh  Carolina. —  Carmichael  v.  Buck,  10 
Rich.  332,  70  Am.  Dec.  226. 

Texas. —  Evans  v.  Murray,  27  Tex.  383; 
Manley  v.  Culver,  20  Tex.  143;  Case  v.  Jen- 
nings, 17  Tex.  661;  Sandford  v.  Wilson,  2 
Tex.  App.  Civ.  Cas.  §  247;  Gammel  r. 
Couts,  1  Tex.  App.  Civ.  Cas.  §  1168;  Mayes 
V.  Bruton,  1  Tex.  App.  Civ.  Cas  §  699; 
Russell  V.  Oppenheimer,  1  Tex.  App.  Civ. 
Cas.  §  269. 

Utah. —  Turnbow  v.  Beckstead,  25  Utah 
468,  71  Pac.  1062, 


Vermont. —  Gray  v.  Stevens,  28  Vt.  1,  65 
Am.  Dec.  216. 

West  Virginia. —  Ullman  v.  Biddle,  53 
W.  Va.  415,  44  S.  E.  280. 

United  States. —  Gentry  v.  Singleton,  128 
Fed.  679,  63  C.  C.  A.  231  [affirming  4  Indian 
Terr.  346,  69  S.  W.  898]. 

England. —  Cundy  v.  Lindsay,  3  App.  Cas. 
459,  14  Cox  C.  C.  93,  47  L.  J.  Q.  B.  481,  38 
L.  T.  Rep.  N.  S.  573,  26  Wkly.  Rep.  406. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  660. 

Forfeiture. — A  forfeiture  of  goods  for  vio- 
lation of  the  Non-Intercourse  Act  of  1809 
takes  place  upon  the  commission  of  the  of- 
fense and  avoids  a  subsequent  sale  to  an 
innocent  purchaser,  although  before  seizure 
or  suit.  U.  S.  V:  The  Mars,  8  Cranch  (U.  S.) 
417,  3  L.  ed.  609 ;  U.  S.  v.  Nineteen  Hundred 
Sixty  Bags  of  Coffee,  8  Cranch  (U.  S.)  398, 
3  L.  ed.  602. 

Ratification. —  The  fact  that  an  owner  of 
property  sold  without  authority  by  a  third 
person  to  a  bona  fide  purchaser  makes  no 
demand  for  its  return,  and  neither  informs 
him  of  his  claim  as  owner,  nor  commences 
replevin,  for  nine  weeks  after  learning  of  the 
sale,  does  not  amount  to  a  ratification  of  the 
sale.  Harrison  v.  Clark,  74  Conn.  18,  49 
Atl.  186.  ■ 

Mortgagor  in  possession. — Where  A  makes 
a  bill  of  sale  of  a  horse  to  B,  acknowledging 
the  receipt  of  payment  by  two  notes  and  at 
the  same  time  takes  back  a  writing  stating 
the  purchase  of  the  horse,  and  that  it  is  to 
remain  the  property  of  A  until  the  notes  be- 
come due,  the  transaction  is  merely  a  con- 
tract of  sale  or  a  sale  and  a  mortgage  back, 
and  in  either  case  A  is  entitled  to  the  horse 
on  a  failure  of  payment  of  the  notes  as 
against  a  bona  fide  purchaser  from  B  with- 
out notice  before  the  notes  became  due.  Lane 
V.  Borland,  14  Me.  77,  31  Am.  Dec.  33. 

Possession  by  public  officer. —  The  posses- 
sion of  goods  by  a  public  officer  does  not 
carry  with  it  such  indicia  of  title  or  author- 
ity to  sell  as  will  protect  a  bona  fide  pur- 
chaser. Johnson  r.  Frisbie.  29  !Md.  76,  96 
Am.  Dec.  508 ;  Quinton  v.  Cutlip.  1  Okla.  302, 
32  Pac.  269. 

The  making  of  expenditures  by  a  bona  fide 
purchaser  in  repairing  the  property  while  in 
liis  possession  gives  him  no  lien  thereon. 
Clark  r.  Hale,  34  Conn.  398. 

If  the  property  is  destroyed  while  in  pos- 
session of  a  houa  fide  purchaser  he  is  not 
liable  if  it  was'  without  any  fraud  or  fault 
on  his  part.  Joyce  r.  Poydras  de  la  Lande, 
6  La.  277. 

6.  Alabama. —  Thomas  r.  Walh^co.  5  Ala. 
268. 
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buyer/  or  where  the  sale  is  made  by  a  trustee/  or  by  an  agent  who  has  been 
clothed  with  the  apparent  ownership  and  authority  to  sell.^ 

d.  Purchase  in  Market  Overt.  In  England  protection  is  extended  to  pur- 
chasers in  market  overt  in  a  limited  class  of  retail  transactions,  and  all  shops 
in  London  are  markets  overt  for  the  purpose  of  their  own  trade/^  but  outside  of 
the  city  markets  overt  exist  only  by  grant  or  prescription.^^  By  a  purchase  in 
market  overt  the  title  obtained  is  good  against  all  the  world. To  constitute  a 
sale  in  market  overt  the  whole  transaction  must  take  place  and  the  sale  be  com- 
pleted within  the  open  market.^^  It  is  not  absolutely  essential  that  the  interior 
of  the  room  where  the  transaction  takes  place  shall  be  visible  from  the  outside/^ 
but  the  sale  must  be  open,  and  a  sale  in  a  show-room  of  a  shop  to  which  access 
can  be  had  only  by  special  permission  is  not  within  the  exception.^®  The  custom 
of  markets  overt  does  not  exist  in  the  United  States,^^  and  consequently  the  rule  of 


Illinois. —  Jennings  v.  Gage,  13  111.  610,  56 
Am.  Dec.  476;  Dial  i".  Peterson,  34  111.  App. 
478. 

Louisiana. —  Miles  v.  Oden,  8  Mart.  N.  S. 
214,  19  Am.  Dec.  177. 

Maine.—-  Tourtellott  V.  Pollard,  74  Me.  418. 

Minnesota. — Flanigan  v.  Pomerov,  85  Minn. 
264,  88  N.  W.  761. 

ilf  mown.— Ess  v.  Griffith,  128  Mo.  50,  30 
S.  W.  343;  Third  Nat.  Bank  v.  Smith,  107 
Mo.  App.  178,  81  S.  W.  215;  McClure  f.  Tip- 
ton School  Dist.,  66  Mo.  App.  84. 

l^ew  York. —  Porter  v.  Parks,  49  N.  Y.  564 ; 
Crocker  v.  Crocker,  31  N.  Y.  507,  88  Am. 
Dec.  291 ;  Goodenough  v.  Spencer,  46  How. 
Pr.  347. 

^outh  Carolina.—  Folk  r.  Sanders,  36  S.  C. 
582,  15  S.  E.  732;  Vermonet  v.  Delaire,  2 
Desauss.  Eq.  323. 

Virginia. —  Fitzhngh  v.  Anderson,  2  Hen. 
&  M.  289,  3  Am.  Dec.  625. 

Retention  of  possession  after  rescission. — 
Where  a  completed  sale  of  goods  is  rescinded 
by  the  parties,  but  the  seller  permits  the 
buyer  to  retain  possession,  and  so  invests 
him  with  apparent  authority  to  sell,  a  oona 
"fide  purchaser  will  acquire  a  good  title 
thereto.  Gardiner  v.  McDonough,  147  Cal. 
313,  81  Pac.  964. 

Joint  tenants  of  safety  deposit  box. —  The 
rule  that  where  one  of  two  innocent  persons 
must  suffer  through  the  fraud  of  a  third 
person,  he  must  bear  the  loss  who  placed  it 
in  the  power  of  the  third  person  to  commit 
the  fraud,  does  not  apply  to  the  rase  of  two 
persons  having  a  safety  deposit  box  in  com- 
mon, and  one  of  them,  without  authority, 
abstracting  therefrom,  and  transferring  to 
an  innocent  purchaser  for  value,  a  certificate 
of  stock  indorsed  in  blank  belonging  to  the 
other.  Bangor  Electric  Light,  etc.,  Co.  i*. 
Robinson,  52  Fed.  520. 

7.  See  infra,  VI,  B,  2,  e. 

8.  See  infra,  VI,  B,  2,  j. 

9.  See  infra,  VI,  B,  2,  k. 

10.  Market  overt  defined  see  26  Cyc.  819. 
Right  of  bailor  to  recover  from  a  purchaser 

in  market  overt  see  Bailments,  5  Cyc.  210 
text  and  note  72. 

11.  Wilkinson  v.  King,  2  Campb.  335. 
Sale  to  shopkeeper. —  The  doctrine  as  to 

sales  in  market  overt  in  the  city  of  London 
does  not  apply  to  a  sale  by  a  customer  to  a 
shopkeeper.     Hargreave  v.  Spink,   [1892]  ] 

[VI,  B,  2,  e] 


Q.  B.  25,  61  L.  J.  Q.  B.  318,  65  L.  T.  Rep. 
N.  S.  650,  40  Wkly.  Rep.  254. 

Sale  of  vessel. — A  ship  is  not  like  an  or- 
dinary chattel,  which  passes  by  delivery,  and 
there  is  iio  market  overt  for  ships.  Hooper 
V.  Gumm,  L.  R.  2  Ch.  282,  36  L.  J.  Ch.  605, 
16  L.  T.  Rep.  N.  S.  107,  15  Wkly.  Rep. 
464. 

12.  Benjamin  v.  Andrews,  5  C.  B.  N.  S. 
299,  4  Jur.  N.  S.  41,  27  L.  J.  M.  C.  310,  6 
Wkly.  Rep.  692,  94  E.  C.  L.  299. 

Outside  of  London. — A  sale  by  public  auc- 
tion at  a  horse  repository,  out  of  the  city  of 
London,  is  not  a  sale  in  market  overt.  Lee 
v.  Bayes,  18  C.  B.  599,  2  Jur.  N.  S.  1093,  25 
L.  J.  C.  P.  249,  86  E.  C.  L.  599. 

13.  Cundy  v.  Lindsay,  3  App.  Cas.  459, 
14  Cox  C.  C.  93,  47  L.  J.  Q.  B.  481,  38  L.  T. 
Rep.  N.  S.  573,  26  Wklv.  Rep.  406;  Hartop  v. 
Hoave,  3  Atk.  44,  26  Eng.  Reprint  828. 

Sale  of  stolen  property. —  The  right  of  a 
purchaser  of  stolen  property  is,  however, 
modified  by  statute  24  &  25  Vict.  c.  96, 
§  100,  relating  to  the  restoration  of  the  prop- 
erty to  the  owner  on  conviction  of  the  thief. 
See  Walker  r.  Matthews,  8  Q.  B  D.  109,  51 
L.  J.  Q.  B.  243,  46  L.  T.  Rep.  N.  S.  915,  30 
Wkly.  Rep.  338. 

14.  Crane  V.  London  Dock  Co.,  5  B.  &  S. 
313,  10  Jur.  N.  S.  984,  33  L.  J.  Q.  B.  224,  10 
L.  T.  Rep.  N.  S.  372,  12  Wkly.  Rep.  745,  117 
E.  C.  L.  313. 

15.  Lyons  f.  De  Pass,  11  A.  &  E.  326,  39 
E.  C.  L.  190,  9  C.  &  P.  68,  4  Jur.  505,  9 
L.  J.  Q.  B.  51,  3  P.  &  D.  177. 

16.  Hargreave  r.  Spink,  [1892]  1  Q.  B. 
25,  61  L.  J.  Q.  B.  318,  65  L.  T.  Rep.  N.  S. 
650,  40  Wkly.  Rep.  254. 

17.  Illinois. —  Fawcett  f.  Osborn,  32  111. 
411,  83  Am.  Dec.  278. 

Maryland. —  Browning  r.  Magi  11,  2  Harr. 
&  J.  308. 

Massachusetts. —  Towne  v.  Collins,  14  Mass. 
500;  Dame  ?;.  Baldwin,  8  Mass.  518. 

New  YorA;.— Roberts  v.  Dillon,  3  Daly  50; 
Hoffman  V.  Carow,  22  Wend.  285;  Wheel- 
wright V.  Depeyster,  1  Johns.  471,  3  Am. 
Dec.  345. 

Ohio. —  Roland  v.  Gundy,  5  Ohio  202. 

Pennsylvania. —  Lecky  V.  McDermott,  8 
Serg.  &  R.  500;  Hardy  r.  Metzgar,  2  Yeates 
347;  Hosack  v.  Weaver,  1  Yeates  478. 

South  Carolina. —  Carmichael  i\  Buck,  10 
Rich.  332,  70  Am.  Dec.  226. 
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caveat  emptor  applies  without  distinction  to  all  sales  which  are  otherwise  within 
the  application  of  such  rule.^^ 

e.  Effect  of  Delivery.  As  a  delivery  of  goods  is  usually  effective  to  pass  the 
title  to  the  buyer/®  a  bona  fide  purchaser  from  one  upon  whom  apparent  owner- 
ship has  been  conferred  by  delivery  will  be  protected/^  even  where  the  original 
purchase-price  has  not  been  paid.^^  In  some  cases  it  has  been  held  that  a  delivery 
to  the  buyer  will  pass  title  so  as  to  protect  an  innocent  purchaser,  irrespective 
of  the  terms  of  the  contract  or  intention  of  the  parties;  but  in  other  cases  it  is 
held  that  the  rule  does  not  apply  if  the  passing  of  title  is  conditional  upon  pay- 
ment/^ or  there  is  a  reservation  of  the  property  in  the  goods/^  the  decisions  being 
based  on  the  ground  that  a  person  without  title  can  convey  none.^^ 

f.  Misrepresentation  and  Fraud.  Where  the  original  sale  was  induced  by 
fraud  and  misrepresentation  the  original  seller  cannot  unless  he  has  disaffirmed  the 
sale  recover  the  goods  from  a  subsequent  bona  fide  purchaser.^^    This  rule  is  based 


Texas. —  Sandford  v.  Wilson,  2  Tex.  App. 
Civ.  Cas.  §  247. 

Vermont.— Grimh.  v.  Fowler,  18  Vt.  390. 

United  States. —  Ventress  V.  Smith,  10  Pet. 
161,  9  L.  ed.  382. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  659. 

18.  Arkansas. —  Sadler  v.  Lewers,  42  Ark. 
148. 

North  Carolina. —  Belcher  v.  Grimsley,  88 
N.  C.  88. 

Oregon. —  Church  v.  Melville,  17  Oreg.  413, 
21  Pac.  387:  Velsian  v.  Lewis,  15  Oreg.  539, 
16  Pac.  631,  3  Am.  St.  Eep.  184. 

Pennsylvania. — Hardy  v.  Metzgar,  2  Yeates 
347. 

Texas.— GviM,  etc.,  R.  Co.  v.  Tavlor,  18 
Tex.  Civ.  App.  571,  45  S.  W.  749. 

Virginia. —  Taylor  v.  Stone,  2  Munf.  314. 

19.  See  supra,  VI,  A,  4,  b. 

20.  California. — Wright  t\  Solomon,  19  Cal. 
64,  79  Am.  Dec.  196. 

District  of  ColumMa. —  Bridget  v.  Cornish, 
1  Mackey  29. 

Illinois. —  Young  v.  Bradley,  68  111.  553. 

Indiana. —  Harris  v.  Mercer,  22  Ind.  329 ; 
Bell  V.  Cafferty,  21  Ind.  411. 

Iowa. —  Perkins  v.  Anderson,  65  Iowa  398, 
21  N.  W.  696. 

Louisiana. —  Marks  v.  Landry,  9  Rob.  525  ; 
Russell  V.  Favier,  18  La.  585,  36  Am.  Dec. 
662. 

Michigan. —  Cass  v.  Gunnison,  68  Mich.  147, 
36  N.  W.  45. 

Missouri. —  Skilling  v.  Bolhnan,  6  Mo.  App. 
76. 

New  York. —  Comer  v.  Cunningham,  77 
N.  Y.  391,  33  Am.  Rep.  626;  Western 
Transp.  Co.  v.  Marshall,  37  Barb.  509  [af- 
firmed in  4  Abb.  Dec.  575,  4  Transcr.  App. 
366,  6  Abb.  Pr.  N.  S.  280]. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  673. 

21.  Alabama. —  Robinson  f.  Pogue,  86  Ala. 
257,  5  So.  685. 

Illinois. —  Western  Union  Cold  Storage  Co. 
r.  Bankers'  Nat.  Bank,  176  111.  260,  52  N.  E. 
30  [affirming  73  111.  App.  410];  Young  v. 
Bradley,  68  111.  553 ;  Western  Union  R.  Co.  v. 
Wagner,  65  111.  197;  Michigan  Cent.  R.  Co. 
V.  Phillips,  60  111.  190;  Brundage  v.  Camp, 
21  111.  330;  Ashland  Block  Assoc.  v.  Edward 
Thompson  Co.,  94  111.  App.  501 ;  Farquharson 
r.  United  Typewriter,  etc.,  Co.,  94  111.  Ap]i. 
350;  Sargeant  v.  Marshall,  28  111.  App.  177. 


Massachusetts. —  Goodwin  V.  Boston,  etc  , 
R.  Co.,  Ill  Mass.  487. 

Minnesota. —  Cochran  v.  Stewart,  57  Minn. 
499,  59  N.  W.  543. 

Missouri. —  Skilling  v.  Bollman,  6  Mo.  App. 
76. 

New  York. —  Smith  V.  Lynes,  5  N  Y.  41 ; 
Western  Transp.  Co.  v.  Marshall,  37  Barb. 
509  [affirmed  in  4  Abb.  Dec.  575,  4  Transcr. 
App.  366,  6  Abb.  Pr.  N  S.  280]  ;  Blossom  v. 
Champion,  28  Barb.  217;  Durbrow  v.  McDon- 
ald, 5  Bosw.  130. 

Ohio. —  Edwards  v.  Glancy,  1  Ohio  Cir.  Ct. 
453,  1  Ohio  Cir.  Dec.  253. 

Virginia. —  Old  Dominion  Steamship  Co.  v. 
Burckhardt,  31  Gratt.  664. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  676. 

Statutory  provisions. —  Under  Civ.  Code 
(1895),  §  3546,  providing  that  cotton  sold 
by  planters  or  commission  men  on  cash  sale 
shall  not  become  the  property  of  the  buyer 
until  fully  paid  for,  although  it  may  have 
been  delivered,  the  title  of  the  seller  remains 
undivested  until  payment  in  full  of  the  pur- 
chase-price, and  may  be  asserted  by  him,  even 
as  against  a  bona  fide  purchaser  from  his 
vendee.  Flannery  v.  Harley,  117  Ga.  483,  43 
S.  E.  765.  See  also  Savannah  Cotton-Press 
Assoc.  V.  Maclntyre,  92  Ga.  166,  17  S.  E. 
1023. 

22.  Young  V.  Bradley,  68  111.  553.  See  also 
Michigan  Cent.  R.  Co.  v.  Phillips,  60  IlL 
190;  Caldwell  V.  Bartlett,  3  Duer  (N.  Y.) 
341. 

Although  as  between  the  parties  the  de- 
livery is  conditional,  if  there  is  an  actual  de- 
livery a  bona  fide  purchaser  from  the  vendee 
will  acquire  a  good  title.  Comer  v.  Cunning- 
ham, 77  N.  Y.  391,  33  Am.  Rep.  626. 

23.  Hirschorn  r.  Canney,  98  Mass.  149; 
Deshon  r.  Bigelow,  8  Gray  (Mass.)  159; 
National  Bank  of  Commerce  r.  Chicago,  etc., 
R.  Co.,  44  Minn.  224,  46  N.  W.  342,  20  Am. 
St.  Rep.  566,  9  L.  R.  A.  263;  Sargeant  v. 
Gile,  8  N.  II.  225;  Old  Dominion  Steamship 
Co.  r.  Burckhardt,  31  Gratt.  (Va.)  664. 

24.  Freeman  r.  Kraemer,  63  Minn.  242, 
65  N.  W.  455. 

25.  Deshon  v.  Bigelow,  8  Gray  (Mass.) 
150. 

26.  Alahawa.—  WUk  v.  Key,  117  Ala.  285, 
23  So.  6;  George  L  Petorson  Co.  t\  Steiner, 
108  Ala.  629,  IS  So.  OSS;  Robinson  v.  Levi, 
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upon  the  ground  that  the  original  sale  is  not  void  but  merely  voidable  at  the  elec- 
tion of  the  seller,^^  and  that  by  dehvery  the  original  seller  has  invested  the  original 
purchaser  with  apparent  ownership  and  authority  to  sell,^^  and  should  therefore 
be  the  one  to  suffer  from  the  fraud  of  his  immediate  purchaser. The  rule  does 
not  apply,  however^  where  the  nature  of  the  fraud  is  such  that  there  was  never 


81  Ala.  134,  1  So.  554;  Le  Grand  v.  Eufaula 
Nat.  Bank,  81  Ala.  123,  1  So.  460,  60  Am. 
Rep.  140 ;  Spira  v.  Hornthall,  77  Ala.  137. 

Arkansas. —  Sadler  v.  Lewers,  42  Ark.  148. 

California. —  Sargent  v.  Sturm,  23  Cal.  359, 
83  Am.  Dec.  118. 

Connecticut. —  Thompson  v.  Rose,  16  Conn. 
71,  41  Am.  Dec.  121. 

Delaware. —  England  v.  Forbes,  7  Houst. 
301,  31  Atl.  895;  Truxton  v.  Fait,  etc.,  Co., 
1  Pennew.  483,  42  Atl.  431,  72  Am.  St.  Rep. 
81. 

Georgia. —  Mashburn  v.  Dannenberg  Co., 
117  Ga.  567,  44  S.  E.  97;  Wright  v.  Zeigler, 
70  Ga.  501;  Kern  v.  Thurber,  57  Ga.  172. 

Illinois. —  Hacker  v.  Munroe,  176  111.  384, 
52  N.  E.  12  [affirming  61  111.  App.  420]  ; 
Schweitzer  v.  Tracy,  76  111.  345;  Chicago  Dock 
Co.  V.  Foster,  48  111.  507;  Bowen  v.  Schuler, 
41  111.  192;  Henshaw  v.  Bryant,  5  111.  97; 
Reid  V.  Sheffy,  99  111.  App.  189;  Armstrong 
V.  Lewis,  38  111.  App.  164;  Frey  v.  Harrison, 
29  111.  App.  300. 

Indiana.—  Curme  v.  Rauh,  100  Ind.  247 ; 
Peninsular  Stove  Co.  v.  Ellis,  20  Ind.  App. 
491,  51  N.  E.  105;  Waterbury  v.  Miller,  13 
Ind.  App.  197,  41  N.  E.  383. 

loiva. —  Hutchinson  v.  Watkins,  17  Iowa 
475.  See  also  Perkins  v.  Anderson,  65  Iowa 
308,  21  N.  W.  696. 

Kentucky. —  Ajnerican  German  Nat.  Bank 
V.  Grav,  etc.,  Hardware  Co.,  129  Kv.  105,  110 
S.  W/393,  33  Ky.  L.  Rep.  547; "Gibson  v. 
Moore,  7  B.  Mon.  92;  Arnett  v.  Cloudas,  4 
Dana  299. 

Louisiana. —  Foster  v.  Foster,  11  La.  401. 

Maine. —  Titcomb  v.  Wood,  38  Me.  561; 
Ditson  V.  Randall,  33  Me.  202;  Gilbert  r. 
Hudson,  4  Me.  345;  Seaver  v.  Dinglev,  4  Me. 
306. 

Maryland. —  Hall  v.  Hinks,  21  Md.  406. 

Massachusetts. —  Hoffman  v.  Noble,  6  Mete. 
68,  39  Am.  Dec.  711;  Rowley  v.  Bigelow,  12 
Pick.  307,  23  Am.  Dec.  607. 

Michigan. —  McGraw  v.  Henry,  83  Mich. 
442,  47  N.  W.  345. 

Minnesota. —  Cochran  v.  Stewart,  21  Minn. 
435. 

Mississippi. — Greenville  First  Nat.  Bank  v. 
Cook  Carriage  Co.,  70  Miss.  587,  12  So.  598. 

Missouri. —  Bidault  v.  Wales,  20  Mo.  546, 
64  Am.  Dec.  205;  Depew  v.  Robards,  17  Mo. 
580:  Lawless  v.  Guelbreth,  8  Mo.  139;  Reid 
V.  Lloyd,  52  Mo.  App.  278. 

Nebraska. —  Homan  v.  Laboo,  2  Nebr.  291. 

Neic  Hampshire. —  Porell  v.  Cavanaugh,  69 
N.  H.  364,  41  Atl.  860;  Bradley  v.  Obear,  10 
N.  H.  477. 

New  Jersey. —  Williamson  v.  New  Jersey 
Southern  R.  Co.,  29  N.  J.  Eq.  311. 

New  York. — Barnard  v.  Campbell,  58  N.  Y. 
73,  17  Am.  Rep.  208;  Williams  v.  Tilt,  36 
N.  Y.  319,  2  Transcr.  App.  133  [affirming 
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6  Bosw.  299] ;  Western  Transp.  Co.  v.  Mar- 
shall, 37  Barb.  509  [affirmed  in  4  Abb.  Dec. 
575,  4  Transcr.  App.  366,  6  Abb.  Pr.  N.  S. 
280];  Dows  V.  Rush,  28  Barb.  157;  Caldwell 
V.  Bartlett,  3  Duer  341;  Hinck  v.  Wilmer- 
ding,  17  Misc.  71,  39  N.  Y  Suppl.  842;  Hoch- 
berger  v.  Baum,  85  N.  Y.  Suppl.  385;  Gross- 
man V.  Walters,  11  N.  Y.  Suppl.  471  [af- 
firmed in  132  N.  Y.  594,  30  N.  E.  1151]; 
Conrow  v.  Branscom,  3  N.  Y.  St.  129;  Trigg 
r.  Hitz,  17  Abb.  Pr.  436;  Lewis  v.  Palmer, 
Lalor  68 ;  Mowrey  v.  Walsh,  8  Cow.  238. 

North  Dakota. —  Tetrault  v.  O'Connor,  8 
N.  D.  15,  76  N.  W.  225. 

Ohio. —  Schaeffer  V.  Macqueen,  1  Disn. 
453,  12  Ohio  Dec.  (Reprint)  728;  Pike  v. 
Equitable  Nat.  Bank,  2  Ohio  S.  &  C.  PI. 
Dec.  1,  1  Ohio  N.  P.  205. 

Pennsylvania. —  Neff  v.  Landis,  110  Pa.  St. 
204,  1  Atl.  177;  Sinclair  v.  Healy,  40  Pa. 
St.  417,  80  Am.  Dec.  589;  Thompson  v.  Mc- 
Kean,  1  Ashm.  129. 

Tennessee. —  Arendale  v.  Morgan,  5  Sneed 
703. 

Te.a7as.— Davis  v.  Loftin,  6  Tex.  489. 

Virginia. —  Jones  v.  Christian,  86  Va.  1017, 
11  S.  E.  984. 

United  States. —  Carnahan  v..  Bailey,  28 
Fed.  519;  Johnson  v.  Peck,  13  Fed.  Cas.  No. 
7,404,  1  Woodb.  &  M.  334. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  665, 
674. 

27.  Arnett  v.  Cloudas,  4  Dana  (Ky.)  299; 
Rowley  v.  Bigelow,  12  Pick.  (Mass.)  307,  23 
Am.  Dec.  607;  Cochran  v.  Stewart,  21  Minn. 
435. 

28.  Illinois. —  Jennings  v.  Gage,  13  111.  610, 
56  Am.  Dec.  476. 

Kentucky. — Arnett  v.  Cloudas,  4  Dana  299. 

Maryland.— HdAl  v.  Hinks,  21  Md.  406; 
Powell  V.  Bradlee,  9  Gill  &  J.  220. 

Minnesota. —  Cochran  v.  Stewart,  21  Minn. 
435. 

NciD  York. —  Paddon  v.  Taylor,  44  N.  Y. 
371;  Barnard  v.  Campbell,  65  Barb.  286 
[affirmed  in  55  N.  Y.  456,  14  Am.  Rep.  289]  ; 
Dows  i*.  Greene,  32  Barb.  490  [affirmed  in 
24  N.  Y.  638];  Bliss  v.  Cottle,  32  Barb.  322; 
Stevens  v.  Hyde,  32  Barb.  171;  Williams  v. 
Birch,  6  Bosw.  299  [affirmed  in  36  N.  Y. 
319,  2  Transcr.  App.  133]  ;  Caldwell  v.  Bart- 
lett, 3  Duer  341. 

Tennessee. —  Hawkins  p.  Davis_,  5  Baxt. 
698. 

Terns. —  Rohrbough  V.  Leopold,  68  Tex. 
254,  4  S.  W.  460. 

Virginia. —  Williams  r.  Given,  6  Gratt. 
268. 

Wisconsin. —  Singer  Mfg.  Co.  v.  Sammons, 
49  Wis.  316,  5  N.  W.  788. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  674. 

29.  Cochran  v.  Stewart,  21  Minn.  435; 
Arendale  v.  Morgan,  5  Sneed  (Tenn.)  703. 
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any  contract  at  all  between  the  original  parties,^^  but  merely  a  delivery  induced 
by  fraud  without  any  intention  of  selling  to  the  person  to  whom  the  goods  are 
delivered,^^  as  where  a  dehvery  is  made  to  one  who  fraudulently  represents  that 
he  is  purchasing  as  the  agent  of  another,^^  or  as  a  member  of  and  on  behalf  of  a 
firm ;  where,  although  there  is  a  voidable  contract  induced  by  fraud,  there  has 
been  no  dehvery  to  the  fraudulent  buyer  but  he  has  wrongfully  obtained  posses- 
sion without  the  owner's  knowledge  or  consent ;  or  where  the  second  purchaser 
did  not  know  of  or  rely  upon  any  indicia  of  title  with  which  the  original  seller 
may  have  invested  the  first  buyer.^^ 

g.  Property  Procured  by  Wrongful  or  Felonious  Acts.  A  bona  fide  purchaser 
is  not  protected  as  against  the  claim  of  the  true  owner  where  the  seller  has  obtained 
possession  of  the  property  by  wrongful  acts,^^  if  without  any  delivery  by  or  con- 
sent on  the  part  of  the  owner,^^  as  where  the  goods  were  obtained  by  means  of  a 
trespass.^^  The  rule  has  also  been  laid  down  that  a  bona  fide  purchaser  is  not 
protected  where  his  vendor  obtained  the  goods  by  means  of  a  felony  ;  but  it  has 
been  held  that  the  act  must  have  been  a  felony  at  common  law,^^  and  that  a  bona 
fide  purchaser  will  be  protected  where  his  vendor  acquired  the  goods  by  fraudulent 


30.  Alexander  v.  Swackhamer,  105  I-nd.  81, 
4  N.  E.  433,  5  N.  E.  908,  55  Am.  Rep.  180; 
Cundy  v.  Lindsay,  3  App.  Cas.  459,  14  Cox 
C.  C.  93,  47  L.  J.  Q.  B.  481,  38  L.  T.  Rep. 
N.  S.  573,  26  Wkly.  Rep.  406;  Hardman  v. 
Booth,  1  H.  &  C.  803,  9  Jur.  N.  S.  81,  32 
L.  J.  Exch.  105,  7  L.  T.  Rep.  N.  S.  638,  11 
Wkly.  Rep.  239;  Higgins  v.  Burton,  26  L.  J. 
Exch.  342,  5  Wkly.  Rep.  683. 

31.  Alexander  v.  Swackhamer,  105  Ind.  81, 
4  N.  E.  433,  5  N.  E.  908,  55  Am.  Rep.  180; 
Cundv  V.  Lindsay,  3  App.  Cas.  459,  14  Cox 
C.  C'  93,  47  L.  J.  Q.  B.  481,  38  L.  T.  Rep. 
N.  S.  573,  26  Wkly.  Rep.  406. 

One  who  fraudulently  misrepresents  his 
identity  and  procures  goods  from  the  owner 
who  believes  that  he  is  selling  to  an  entirely 
different  person  acquires  no  title  and  can 
convey  none  to  a  bona  fide  purchaser.  Cundy 
V.  Lindsay,  3  App.  Cas.  459,  14  Cox  C.  C.  93, 
47  L,  J.  Q.  B.  481,  38  L.  T.  Rep.  K  S.  573, 
26  Wkly.  Rep.  406. 

32.  Smith  Premier  Typwriter  Co.  v.  Stid- 
ger,  18  Colo.  App.  261,  71  Pac.  400;  Alex- 
ander V.  Swackhamer,  105  Ind.  81,  4  N.  E. 
433,  5  N.  E.  908,  55  Am.  Rep.  180. 

Pretended  officer  of  corporation. — Where 
goods  were  bought  in  the  name  of  a  corpo- 
ration which  was  never  organized,  by  a  per- 
son who  represented  himself  as  being  the 
manager  of  the  alleged  corporation,  the  seller 
was  not  divested  of  title,  and  a  purchaser 
of  the  goods  from  such  alleged  manager, 
although  for  value  and  without  notice,  ac- 
quired no  title  as  against  the  seller.  Wyckoff 
V.  Vicary,  75  Hun  (N.  Y.)  409,  27  N.  Y. 
Suppl.  103. 

33.  Alexander  v.  Swackhamer,  105  Ind.  81, 
4  N,  E.  433,  5  N.  E.  908,  55  Am.  Rep.  180; 
Moody  V.  Blake,  117  Mass.  23,  19  Am.  Rep. 
394. 

34.  Dean  v.  Yates,  22  Ohio  St.  388. 

35.  Globe  Milling  Co.  r.  Minneapolis  EI. 
Co.,  44  Minn.  158,^46  K  W.  306. 

36.  Delaware. —  Boulden  r.  Gough,  4  Pen- 
new.  48,  54  Atl.  693. 

KenlucJcy.—  'Reid  v.  King,  89  Kv.  388,  12 
S,  W^  772,  11  Kv.  L.  Rep.  615;  Strubbee  i\ 


Cincinnati  R.  Co.,  78  Ky.  481,  39  Am.  Rep. 
251. 

Maine. —  Emerson  v.  Fisk,  6  Me.  200,  19 
Am.  Dec.  206. 

New  York. —  Anderson  v.  Nicholas,  28 
K  Y.  600  [afirming  5  Bosw.  121];  Hodge 
V.  Sexton,'  1  Hun  576,  4  Thomps.  &  C.  54; 
Caldwell  v.  Bartlett,  3  Duer  341;  Ross  v. 
Cassidy,  27  How.  Pr.  416;  Barrett  v.  War- 
ren, 3  Hill  348. 

Ohio. —  Frank  v.  Ingalls,  41  Ohio  St.  560. 

Oregon. —  Surles  V,  Sweeney,  11  Oreg.  21, 
4  Pac.  469. 

Pennsylvania. —  McQuale  v.  North  Ameri- 
can Smelting  Co.,  208  Pa.  St.  504,  57  Atl. 
984;  Barker  V.  Dinsmore,  72  Pa.  St.  427,  13 
Am.  Rep.  697. 

Extent  of  liability. — Where  one  tortiously 
cuts  and  carries  away  trees  from  another's 
land,  and  sells  a  part  of  them  to  one  who 
has  no  knowledge  of  the  tort  of  his  vendor, 
the  owner  of  the  trees,  in  trover  against 
them  jointly,  can  recover  of  the  purchaser 
only  the  value  of  the  part  of  the  trees  pur- 
chased by  him.  Moody  v.  Whitnev,  34  Me. 
563. 

37.  Caldwell  v.  Bartlett,  3  Duer  (N.  Y.) 
341;  Dean  v.  Yates,  22  Ohio  St.  388;  Barker 
V.  Dinsmore,  72  Pa.  St.  427,  13  Am.  Rep. 
697. 

38.  Reid  v.  King,  89  Kv.  388,  12  S.  W. 
772,  11  Ky.  L.  Rep.  615;' Strubbee  v.  Cin- 
cinnati R.  Co.,  78  Ky.  481,  39  Am.  Rep. 
251. 

39.  Russell  v.  Favier,  18  La.  585,  36  Am. 
Dec.  662;  Robinson  v.  Dauchy,  3  Barb. 
(N.  Y  )  20;  Arendale  v.  Morgan.  5  Sneod 
(Tenn.)  703;  Gulf,  etc.,  R.  Co.  v.  Tavlor.  18 
Tex.  Civ.  App.  571,  45  S.  W.  749.  See  also 
Rowley  v.  Bigelow,  12  Pick.  (Mass.)  307,  23 
Am.  Dec.  607. 

A  conviction  of  the  felon  is  not  necessary 
in  order  to  entitle  the  owner  to  reclaim  the 
goods  as  against  one  who  has  purchased  from 
the  felon  Robinson  r.  Dauchv.  3  Barb. 
(N.  Y.)  20. 

40.  Fassett  v.  Smith.  23  N.  Y.  252  \over- 
nilivg  Andrew  r.  Dieterich.  14  Wend.  (N.  Y.) 
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or  false  pretenses,  although  such  acts  are  by  statute  a  felony.*^  It  has  been  held, 
however,  that  the  true  distinction  depends  upon  whether  the  goods  were  felo- 
niously taken  without  the  owner's  consent  or  whether  he  was  merely  induced  to 
dehver  them  with  intent  to  pass  title  by  representations  amounting  by  statute 
to  a  felony,*^  and  that  in  the  latter  case  a  bona  fide  purchaser  will  be  protected;  ^ 
while  on  the  other  hand  any  wrongful  taking  without  the  owner's  consent,  although 
not  amounting  to  a  misdemeanor,  will  defeat  the  right  of  a  bona  fide  purchaser 
to  such  protection.** 

h.  Stolen  Property.  A  bona  fide  purchaser  obtains  no  title  against  one  from 
whom  the  goods  were  stolen,*^  except  in  the  case  of  negotiable  instruments.*® 

i.  Purchase  From  Bailee.  A  sale  by  a  mere  bailee  can  pass  no  property  as 
against  the  true  owner  of  the  goods  even  to  a  bona  fide  purchaser  ;  *'  but  if  the 


31];  Benedict  v.  Williams,  48  Hun  (N.  Y.) 
123;  Keyser  v.  Harbeck,  3  Duer  (N.  Y.) 
373. 

41.  Sawyer  Lumber  Co.  v.  Boston,  etc.,  R. 
Co.,  173  Mass.  502,  53  N.  E.  912;  American 
Sugar  Refining  Co.  v.  Fancher,  145  N.  Y. 
552,  40  N.  E.  206,  27  L.  R.  A.  757;  Fassett 
V.  Smith,  23  N.  Y.  252 ;  Benedict  f.  Williams, 
48  Hun  (N.  Y.)  123;  Malcom  v.  Loveridge, 
13  Barb.  (N.  Y.)  372;  Keyser  v.  Harbeck, 
3  Duer  (N.  Y.)  373. 

42.  Cochran  f.  Stewart,  21  Minn.  435; 
Benedict  v.  Williams,  48  Hun  (N.  Y.)  123; 
Malcom  v.  Loveridge,  13  Barb.  N.  Y.)  372; 
Peabodv  v.  Fenton,  3  Barb.  Ch.  (N.  Y.)  451. 

43.  Cochran  v.  Stewart,  21  Minn.  435; 
Benedict  v.  Williams,  48  Hun  (N.  Y.)  123; 
Malcom  v.  Loveridge,  13  Barb.  (N.  Y.)  372. 

44.  See  Malcom  v.  Loveridge,  13  Barb. 
(N.  Y.)  372. 

45.  California. —  Swin  f.  Wilson,  90  Cal. 
126,  37  Pac.  33,  25  Am.  St.  Rep.  110,  13 
L.  R.  A.  605. 

Georgia.— Uvifi  v.  Odom,  49  Ga.  395. 

/Wwois.— Sharp  v.  Parks,  48  111.  511,  95 
Am.  Dec.  565;  Cassidy  v.  Elk  Grove  Land, 
etc.,  Co.,  58  111.  App.  39. 

Indiana. —  Robinson  v.  Skipworth,  23  Ind. 
311. 

Missouri. —  Wilson  v.  Crocket,  43  Mo.  216, 
97  Am.  Dec.  389. 

'Neto  York. —  Robinson  v.  Dauchy,  3  Barb. 
20;  Lovell  v.  Shea,  60  N.  Y.  Super.  Ct.  412, 
18  N.  Y.  Suppl.  193. 

Texas. —  Dodd  v.  Arnold,  28  Tex.  97. 

United  States. —  Bangor  Electric  Light, 
etc.,  Co.  V.  Robinson,  52  Fed.  520. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  667. 

Owner's  knowledge  of  previous  thefts. —  In 
trover  for  certain  sugar  sold  defendant  by  a 
shipping  clerk  in  the  employ  of  plaintiffs  as 
his  own  property,  the  fact  that  such  clerk 
had,  on  a  previous  occasion,  while  employed 
as  salesman,  embezzled  money  from  plain- 
tiffs, did  not  charge  them  with  the  risk  of 
future  thefts,  and  preclude  them  from  re- 
claiming property  thereafter  stolen  by  him. 
Ball-Barnhart-Putman  Co.  V.  Lane,  135 
Mich.  275,  97  N.  W  727. 

Agreement  between  buyer  and  owner. — An 
agreement  between  a  lona  fide  purchaser  of 
stolen  property  and  its  owner,  whereby  the 
former  is  permitted  to  retain  a  portion  upon 
returning  the  remainder,  is  void  for  want  of 
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consideration.  Morgan  v.  Hodges,  89  Mich. 
404,  50  N.  W.  876,  15  L.  R.  A.  438. 

46.  Jones  v.  Nellis,  41  111.  482,  89  Am. 
Dec.  389;  Dutchess  County  Mut.  Ins.  Co.  V. 
Hachfield,  73  N.  Y.  226. 

Bona  fide  holder  for  value  of  commercial 
paper  see  Commercial  Paper,  7  Cyc.  924. 

Effect  of  statute. — A  statute  providing 
that  "  all  property "  obtained  by  larceny, 
robbery,  or  burglary  shall  be  restored  to  the 
owner,  and  that  no  sale,  although  in  good 
faith  on  the  part  of  the  purchaser,  shall  di- 
vest the  owner  of  his  right  to  "  such  prop- 
erty," does  not  affect  the  common-law  rule 
in  regard  to  bona  fide  purchasers  of  negoti- 
able paper,  and  a  government  bond  which 
passes  like  a  bank-bill  by  delivery  merely  ia 
within  the  application  of  such  rule.  Jones 
V.  Nellis,  41  111.  482,  89  Am.  Dec.  389. 

47.  Connecticut. —  Hart  v.  Carpenter,  24 
Conn.  427. 

Illinois. —  Fawcett  v.  Osborn,  32  111.  411, 
83  Am.  Dec.  278;  Montague  v.  Ficklin,  18 
111.  App.  99. 

Indiana. —  Kitchell  v.  Vanadar,  1  Blackf. 
356,  12  Am.  Dec.  240;  Ingersoll  v.  Emmer- 
son.  Smith  77. 

Iowa.— Biiehr  v.  Clark,  83  Iowa  313,  49 
N.  W.  840,  13  L.  R.  A.  717. 

Kentucky. —  Chism  v.  Woods,  Hard.  531,  3 
Am.  Dec.  740. 

Maryland.— 'Levi  v.  Booth,  58  Md.  305,  42 
Am.  Rep.  332. 

ISiew  Hampshire. —  Bailey  v.  Shaw,  24 
N.  H.  297,  55  Am.  Dec.  241. 

'New  Jersey. —  Midland  R.  Co.  V.  Hitchcock, 
37  N.  J.  Eq.  549. 

NeiD  3Wfc.— Austin  v.  Dye,  46  N.  Y.  500; 
Smith  V.  Clews,  33  Hun  501  {reversed  on 
other  grounds  in  105  N.  Y.  283,  11  N.  E. 
622,  59  Am.  Rep.  502]. 

Pennsylvania. —  Henry  F.  Miller,  etc.. 
Piano  Co.  v.  Parker,  155  Pa.  St.  208,  26  Atl. 
303,  35  Am.  St.  Rep.  873;  Quinn  v,  Davis, 
78  Pa.  St.  15;  Crist  V.  Kleber,  79  Pa.  St. 
290;  Chamberlain  v.  Smith,  44  Pa.  St.  431. 

Vermont. —  Heacock  P.  Walker,  1  Tyler 
338 

See  43  Cent.  Dig.  tit.  "Sales,"  §  669. 
Although  the  bailee  has  a  right  to  purchase 

the  goods  on  paying  a  certain  price  therefor, 
a  sale  by  him  before  he  has  made  such  pay- 
ment does  not  pass  title  to  his  vendee.  Sar- 
gent V.  Gile,  8  N.  H.  325. 
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owner  has  conferred  upon  such  bailee  authority  to  sell  the  goods  a  sale  made 
pursuant  to  such  authority  will  convey  a  good  title  to  the  buyer. ''^ 

j.  Purchase  From  Trustee.  A  bona  fide  purchaser  of  trust  property  from 
the  trustee  without  notice  of  the  trust  will  be  protected.*^ 

k.  Purchase  From  Agent.^^  The  mere  possession  of  property  by  one,  although 
as  agent  ot  the  owner,  is  not  sufficient  to  enable  him  to  pass  title  as  against  the 
owner  by  a  sale  of  the  property  even  to  a  bona  fide  purchaser;  and  where  property 
is  dehvered  to  a  private  agent  to  be  sold  for  the  benefit  of  the  owner,  a  sale  by  the 
agent  to  his  own  creditor  in  payment  of  his  own  debt  will  not  divest  the  title  of 
the  owner,  although  the  sale  is  to  a  bona  fide  purchaser;  but  the  protection  given 
to  bona  fide  purchasers  extends  to  purchasers  from  an  agent  who  has  not  only 
the  possession  but  has  also  been  clothed  with  an  apparent  ownership  and  authority 
to  sell.^^  So  also  where  the  agent  has  been  authorized  to  sell,  the  title  of  a  bona 
fide  purchaser  is  not  affected  by  the  fact  that  the  agent's  authority  has  been 
revoked  if  the  sale  is  made  and  the  property  delivered  before  notice  of  such  revoca- 
tion,^* or  by  the  fact  that  the  power  of  attorney  under  which  the  sale  was  made 
was  procured  by  fraud  ;^^  nor  is  the  title  of  a  bona  fide  purchaser  affected  by  the 
fact  that  the  agent  subsequently  embezzles  the  purchase-money,^^  or  that  by 
reason  of  his  fraud  or  misconduct  the  owner  of  the  property  fails  to  receive  the 
proceeds  of  the  sale.^^ 

1.  Purchase  From  Bona  Fide  Purchaser.  As  a  bona  fide  purchaser  takes  a 
good  title,  a  purchaser  from  him,  although  with  notice,  also  takes  a  good  title, 


Sale  changed  to  bailment. — ^Where  a  parol 
contract  of  sale  has  been  completely  executed, 
and  subsequently  the  seller  and  purchaser  by 
an  agreement  in  writing  change  the  contract 
to  a  bailment,  and  thereafter  the  goods  are 
sold  and  delivered  to  a  third  person,  who 
had  no  notice  of  a  written  agreement  of 
bailment,  the  purchaser  takes  a  good  title  as 
against  the  original  owner.  Scott  v.  Massey, 
18  Pa.  Super.  Ct.  372. 

48.  Smith  v.  Clews,  105  N.  Y.  283,  11  N.  E. 
632,  59  Am.  Rep.  502  [reversing  33  Hun 
501] 

49.  Florida. —  Foster  v.  Ambler,  24  Fla. 
519,  5  So.  263. 

Georgia. —  Johnson  v.  Sirmans,  69  Ga.  617. 

Mississippi. —  Wyse  v.  Dandridge,  35  Miss. 
672,  72  Am.  Dec.  149. 

North  Carolina. —  Christmas  v.  Mitchell,  38 
N.  C.  535. 

Pennsylvania. —  Eureka  Knitting  Co.  r. 
Snyder,  36  Pa.  Super.  Ct.  336. 

South  Carolina. —  Ex  p.  Williams,  18  S.  C. 
299;  Henderson  v.  Dodd,  Bailey  Eq.  138; 
Hudnal  v.  Wilder,  4  McCord  294,  17  Am. 
Dec.  744. 

Tennessee. —  Eaves  v.  Gillespie,  1  Swan  128. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  670. 

Property  bought  with  trust  funds. — An  in- 
nocent purchaser  of  property  bought  with 
trust  funds  will  be  protected.  Johnson  r. 
Sirmans,  69  Ga.  617. 

But  where  warrants  show  on  their  face 
that  they  ar<4  trust  property,  a  purchaser  is 
chargeable  with  notice  and  cannot  be  regarded 
as  a  bona  fide  purchaser.  McLeod  v.  Jackson 
First  Nat  Bank,  42  Miss!  99. 

50.  See,  generally,  Principal  and  Agent, 
31  Cyc.  1349  et  seq. 

51.  McNeil  v  New  York  Tenth  Nat.  Bank, 
46  N.  Y.  325,  7  Am.  Rep  341;  Spraights  r. 
Hawley,  39  N.  Y.  441,  10  Am.  Dec.  452  [af- 


firming  40  Barb.  397]  ;  Linnen  v.  Cruger,  40 
Barb.  (N.  Y.)  633.  See  also  supra,  VI,  B,  2, 
c;  and,  generally,  Principal  and  Agent,  31 
Cyc.  1352. 

52.  Parsons  v.  Webb,  8  Me.  38,  22  Am. 
Dec.  220. 

53.  McNeil  v.  New  York  Tenth  Nat.  Bank, 
46  N.  Y.  325,  7  Am.  Rep.  341;  Henry  v. 
Philadelphia  Warehouse  Co.,  81  Pa.  St.  76; 
Calais  Steamboat  Co.  v.  Scudder,  2  Black 
(U.  S.)  372,  17  L.  ed.  282.  See  also  supra, 
VI,  B,  2,  c;  Principal  and  Agent,  31  Cyc. 
1353  text  and  note  14. 

54.  Jones  v.  Hodgkins,  61  Me.  480. 

55.  Lawless  v.  Guelbreth,  8  Mo.  139. 

56.  A.  H.  Whitney  r.  Burnham,  40  Mo. 
App.  340. 

57.  Miles  v.  Oden,  8  Mart.  N.  S.  (La.) 
214,  19  Am.  Dec.  177. 

58.  Alabama. —  Horton  r.  Smith,  8  Ala. 
73,  42  Am.  Dec.  628. 

Connecticut. —  See  Ketchum  v.  Packer,  65 
Conn.  544,  33  Atl.  499,  where  the  rule  is 
recognized  but  the  facts  of  the  particular 
transaction  did  not  bring  it  within  the  appli- 
cation of  the  rule. 

Illinois. —  Montague  r.  Hanchett,  20  111. 
App.  222, 

New  York. —  Morris  v.  Grant,  34  Hun 
377. 

Pennsylvania. —  Seelev  r.  Garev,  109  Pa. 
St.  301,  5  Atl.  666;  'Connor  r."  Bank,  14 
Pittsb.  Leg.  J.  N.  S.  370. 

South  Carolina. — Fretwell  r.  Neal.  11  Rich. 
Eq.  559. 

Vermont. —  Barber  r.  Richardson.  57  Vt. 
408. 

Virginia. —  Montgomery  r.  Rose.  1  Patt. 
&  H.  5;  Ashbv  r,  Harrison,  1  Patt.  &  H.  1. 

United  States. —  The  D,  M.  French.  7  Fed. 
Cas.  No.  3.038,  1  Lowell  43. 

See  43  Cent,  Dig.  tit.  "  Sales,"  §  678. 
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unless  such  purchaser  was  a  former  purchaser  with  notice,  of  the  same  property 
prior  to  its  sale  to  the  bona  fide  purchaser.^^ 

m.  Bona  Fide  Purchase  From  Purchaser  With  Notice.  While  it  has  been 
held  that  a  bona  fide  purchaser  without  notice  from  a  purchaser  with  notice  is 
not  affected  by  such  notice/^  yet  under  some  circumstances  the  original  purchaser 
with  notice  acquires  no  title  and  can  convey  none  even  to  an  innocent  purchaser 
without  notice. 

3.  Actions  —  a.  In  General.  As  a  general  rule  the  owner  of  property  which 
has  been  wrongfully  taken  and  sold  to  a  bona  fide  purchaser  cannot  maintain  an 
action  against  the  latter  to  recover  its  possession  until  after  he  has  made  a  demand 
for  its  return. 

b.  Pleading.  In  an  action  against  one  who  relies  upon  the  defense  of  being  a 
bona  fide  purchaser,  he  must  not  only  allege  the  purchase  and  a  bona  fide  payment 
of  the  consideration  with  circumstantiality  of  details,  but  he  must  positively  deny 
notice,^*  or  knowledge  of  any  facts  sufficient  to  put  him  upon  inquiry, not  only 
at  the  time  of  the  contract  but  down  to  and  at  the  time  of  the  payment  of  the 
purchase-money,^^  and  must  positively  aver  that  such  payment  has  been  made.^^ 

e.  Evidence  —  (i)  Burden  of  Proof.  As  a  general  rule  the  burden  is  upon 
one  claiming  to  be  a  bona  fide  purchaser  to  establish  this  fact.^^  In  some  cases, 
however,  it  has  been  held  that  while  the  burden  is  upon  such  purchaser  to  show 
in  the  first  instance  that  his  purchase  was  for  value, if  this  is  shown  the 


59.  The  W.  B.  Cole,  59  Fed.  182,  8  C.  C.  A. 
78  [affirming  49  Fed.  587],  holding  that 
where  one  sells  property  which  he  knows  is 
subject  to  the  lien  of  an  unrecorded  mort- 
gage, to  a  bona  fide  purchaser  without  notice, 
the  bona  fide  purchaser  can  convey  a  good 
title  to  all  the  world  except  the  wrong-doer, 
who  after  taking  with  notice  of  the  mortgage 
fraudulently  sold  it  to  one  without  notice,  but 
that  as  against  such  wrong-doer  when  the 
title  revests  in  him,  the  lien  of  the  mortgage 
is  revived. 

60.  Horton  v.  Smith,  8  Ala.  73,  42  Am. 
Dec.  628;  Claiborne  v.  Holland,  88  Va.  1046, 
14  S.  E.  915.  See  also  Behn  v.  New  Jersey 
Nat.  Bank,  65  N.  J.  L.  591,  48  Atl.  527. 

61.  Palmer  v.  Clarke,  31  Ga.  351;  Wooster 
V.  Sherwood,  25  N.  Y.  278. 

62.  Wood  r.  Cohen,  6  Ind  455,  63  Am. 
Dec.  389;  Gillet  f.  Roberts,  57  N  Y.  28. 

But  if  the  bona  fide  purchaser  has  sold 
property  purchased  by  him  which  previously 
liad  been  stolen  from  the  owner,  such  dispo- 
sition of  the  property  constitutes  a  conver- 
sion and  he  is  liable  to  the  owner  for  its 
value  without  any  prior  demand.  Robinson 
V.  Skipworth,  23  Ind.  311  [distinguishing 
Wood  V.  Cohen,  6  Ind.  455,  63  Am.  Dec. 
389]. 

63.  Gadsden  First  Nat.  Bank  v.  Sproull, 
105  Ala.  275,  16  So.  879. 

64.  Gadsden  First  Nat.  Bank  v.  Sproull, 
105  Ala.  275,  16  So.  879;  Pond  r.  Obaugh,  16 
Ark.  94;  Aiken  t\  Smith,  1  Sneed  (Tenn.) 
304. 

Sufficiency  of  denial. —  The  denial  of  no- 
tice must  be  a  denial  of  any  notice  of  the 
existence  of  plaintiff's  rights  and  not  merely 
a  denial  of  notice  of  the  instruments  or  title 
papers  evidencing  or  establishing  such  rights. 
Aiken  v.  Smith,  1  Sneed  (Tenn.)"  304. 

65.  Gadsden  First  Nat.  Bank  r.  Sproull, 
105  Ala.  275,  16  So.  879. 
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66.  Gadsden  First  Nat.  Bank  v.  Sproull, 
105  Ala.  275,  15  So.  879;  Pond  v.  Obaugh,  16 
Ark.  94. 

67.  Aiken  v.  Smith,  1  Sneed  (Tenn.)  304. 

68.  Arkansas. —  Fombv  f.  Colquitt,  56  Ark. 
537,  20  S.  W.  413. 

loiua. —  Starr  v.  Stevenson,  91  Iowa  684,  60 
N.  W.  217. 

Kansas. —  Salisbury  v.  Barton,  63  Kan.  552, 
66  Pac.  618;  Kilpatrick-Koch  Dry-Goods  Co. 
V.  Kahn,  53  Kan.  274,  36  Pac.  327. 

Blassachusetts. —  Haskins  r.  Warren,  115 
Mass.  514;  Easter  v.  Allen,  8  Allen  7. 

Michigan. — •  Cappon,  etc  ,  Leather  Co.  v. 
Preston  Nat.  Bank,  114  Mich.  263,  72  N.  W. 
180;  Whitaker  Iron  Co.  r.  Preston  Nat.  Bank, 
101  Mich.  146,  59  N.  W.  395. 

Missouri. —  Reid  v.  Lloyd,  52  Mo.  App.  278; 
Leedom  v.  J.  M.  Ward  Furniture,  etc.,  Co.,  38 
Mo.  App.  425. 

New  York. —  Benedict  v.  Williams,  48  Hun 
123;  Gowing  v.  Warner,  30  Misc.  593,  62 
N.  Y.  Suppl.  797  [o.ffirming  29  Misc.  593,  61 
N.  Y.  Suppl.  500]  ;  King  f.  Jacobson,  12 
N.  Y.  Suppl.  584. 

Ohio. —  Pullman  Palace  Car  Co.  v.  Globe 
Rolling  Mill  Co.,  4  Ohio  Cir.  Ct.  301,  2  Ohio 
Cir.  Dec.  558. 

Pennsylvania. —  Bughman  v.  Central  Bank, 
159  Pa.' St.  94,  28  Atl.  209;  Lew  f.  Cooke, 
143  Pa.  St.  607,  22  Atl.  857;  Neff  v.  Landis, 
110  Pa.  St.  204,  1  Atl.  177;  Tainter  v.  Hyne- 
man,  6  Phila.  202. 

United  States. —  Morrow  Shoe  Mfg.  Co.  v. 
New  England  Shoe  Co.,  57  Fed.  685,  6  C.  C.  A. 
508,  24  L.  R.  A.  417. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  701. 

Contra.—  Ellwood  Mfg.  Co.  v.  Faulkner,  87 
111.  App.  294. 

69.  Hoyt,  etc.,  Mfg.  Co.  v.  Turner,  84  Ala. 
523,  4  So.  658;  Kyle  v.  Ward,  81  Ala.  120,  1 
So.  468 ;  Roswald  'v.  Imbs,  78  Ala.  315 ;  Spira 
f.  Hornthall,  77  Ala.  137. 
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burden  of  proof  then  shifts,'^  and  that  the  burden  is  then  upon  the  adverse 
party  to  show  that  the  purchase  was  with  notice."^ 

(ii)  Admissibility.  Upon  the  issue  as  to  whether  a  particular  purchase 
was  bona  fide  the  evidence  to  be  admissible  must  be  relevant  to  such  issue/^  but 
any  evidence  otherwise  competent  is  admissible  which  tends  to  prove  or  disprove 
the  bona  fides  of  the  transaction.'^^  Evidence  of  other  separate  and  distinct  trans- 
actions between  the  parties  is  not  admissible  on  the  issue  of  good  faith  in  the 
purchase  in  question/^  and  evidence  of  the  insolvency  of  the  original  purchaser, 
not  shown  to  have  come  to  the  knowledge  or  notice  of  the  subpurchaser,  is  incom- 
petent."^^ It  may,  however,  be  shown  that  the  original  purchase  was  made  with 
intent  not  to  pay,^^  and  that  on  the  resale  it  was  attempted  to  keep  the  vendor's  cred- 
itors in  ignorance  thereof,  such  evidence  being  relevant  on  the  issue  of  good  faith. 

(ill)  Weight  and  Sufficiency.  The  general  rules  as  to  the  weight  and 
sufficiency  of  evidence  apply  in  regard  to  determining  the  issue  as  to  whether  a 
particular  purchase  was  or  was  not  bona  fide. ''^ 

VII.  WARRANTIES.80 
A.  Definition.    A  warranty  is  a  statement  or  representation  made  by  the 


70.  Kyle  v.  Ward,  81  Ala.  120,  1  So.  468, 
holding  that  in  an  action  by  one  claiming 
to  be  the  owner  of  goods  against  one  claim- 
ing to  be  a  bona  fide  purchaser  from  a 
fraudulent  vendee  of  the  owner,  the  burden 
is  in  the  first  instance  upon  plaintiff  to  show 
fraud  in  the  original  transaction  and  then 
upon  defendant  to  show  that  he  was  a  pur- 
chaser for  value,  after  which  the  burden  of 
proof  again  shifts  to  plaintiff  to  show  that 
defendant  had  notice  of  the  fraud. 

71.  Scheuer  v.  Goetter,  102  Ala.  313,  14 
So.  774;  Kyle  v.  Ward,  81  Ala.  120,  1  So. 
468;  Roswald  r.  Imbs,  78  Ala.  315;  Spira  v. 
Hornthall,  77  Ala.  137;  Hanchett  v.  Kim- 
bark,  (111.  1885)  2  N.  E.  512;  Strickland  v. 
Leggett,  21  N.  Y.  Suppl.  356;  Arbuckle  v. 
Gates,  95  Va.  802,  30  S.  E.  496.  Contra, 
Starr  v.  Stevenson,  91  Iowa  684,  60  N.  W. 
217,  holding  that  a  purchaser  from  a  fraudu- 
lent vendee  has  the  burden  of  proving  that 
he  bought  without  knowledge  of  the  fraud 
or  notice  of  facts  sufficient  to  put  him  on 
inquiry,  and  this  notwithstanding  the  com- 
plaint alleges  that  he  knew  of  the  fraud  and 
the  allegation  is  denied  in  the  answer. 

Notice  of  unrecorded  mortgage.— On  a 
question  as  to  whether  the  purchaser  of  a 
vessel  took  it  without  notice  of  a  prior  un- 
recorded chattel  mortgage,  the  fact  that  the 
mortgagee  failed  to  record  his  mortgage 
places  the  burden  of  proof  upon  the  latter. 
Stout  V.  The  Richard  J.  Carney,  53  Fed.  927, 
4  C.  C.  A.  111. 

72.  Churchill  v.  Lee,  77  N.  C.  341. 

73.  Snell  v.  Crowe,  3  Utah  26,  5  Pac.  522; 
Gillet  V.  Phelps,  12  Wis.  392. 

74.  Norton  v.  Lumpkin,  83  Iowa  335,  49 
N.  W.  1015. 

75.  Lathrop  v.  Selleck,  70  N.  Y.  App.  Div. 
357,  74  N.  Y.  Suppl.  1101. 

76.  Singer  v.  Goldenburg,  17  Mo.  App. 
549.  And  see  Standard  Oil  Co.  v.  Meyer 
Bros.  Drug  Co.,  74  Mo.  App.  446. 

77.  Reid  r.  Johnson,  100  Mich.  445,  59 
N.  W.  141. 

78.  See,  generally,  Evidence,  17  Cyc.  753. 


79.  Alabama. —  Kelly  v.  Eyster,  102  Ala. 
325,  14  So.  657,  evidence  held  sufficient  to 
show  notice. 

Arkansas. —  Bledsoe  v.  Mitchell,  52  Ark. 
158,  12  S.  W.  390,  evidence  held  insufficient 
to  show  notice. 

California. —  Goldstone  v.  Merchants'  Ice, 
etc.,  Co.,  123  Cal.  625,  56  Pac.  776,  evidence 
held  insufficient  to  show  notice  or  facts  suffi- 
cient to  put  purchaser  on  inquiry. 

loica. —  Norton  v.  Lumpkin,  83  Iowa  335, 
49  N.  W.  1015,  evidence  held  insufficient  to 
show  bad  faith  on  the  part  of  defendant. 

Kentucky. —  Collins  v.  Rosenham,  43  S.  W. 
726,  19  Ky.  L.  Rep.  1445,  holding  that  evi- 
dence that  defendant  bought  the  whisky  in 
question  at  forty  cents  per  gallon  cash  from 
one  who  had  bought  it  at  fifty  cents  per 
gallon  on  four  months'  time  is  not  suffi- 
cient to  show  a  fraudulent  understanding 
and  conspiracy  to  defraud  the  original  seller. 

Missouri. —  Price  v.  Lederer,  33  Mo.  App. 
426,  evidence  held  sufficient  to  show  knowl-- 
edge  or  at  least  facts  sufficient  to  put  de- 
fendant on  inquiry  as  to  the  fraud  of  his 
immediate  vendor. 

Neiv  York. —  McPherren  v.  Homan.  2  N.  Y. 
App.  Div.  264,  37  N.  Y.  Suppl.  706  (evidence 
held  insufficient  to  show  bad  faith  on  the 
part  of  defendant)  ;  Grossman  r.  Walters, 
UN.  Y.  Suppl,  471  (evidence  held  sufficient 
to  show  knowledge  of  fraud). 

Washington. —  Goodyear  Rubber  Co.  v. 
Schreiber,  29  Wash.  94,  69  Pac.  648,  evidence 
held  insufficient  to  show  notice  on  the  part 
of  defendant. 

United  States. —  Morrow  Shoe  ]\[fg.  Co.  V. 
New  England  Shoe  Co.,  57  Fed.  685  6  C.  C.  A. 
508,  24  L.  R.  A.  417  (evidence  held  suffi- 
cient to  charge  defendant  with  notice  that 
the  goods  had  been  procured  bv  fraud)  ; 
Stout  r.  The  Richard  J.  Carney,  53  Fed.  927, 
4  C.  C.  A.  Ill  (evidence  held  sufficient  to 
show  that  the  purchase  was  not  bona  fide). 

Seo  43  Cent.  Dig.  tit.  ''Sales."  §  702. 

80.  Breach  of  warranty  as  ground  for  re^ 
scission  see  supra,  IV,  B,  3,  c.  (ii).  (f). 
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seller  of  goods,  contemporaneously  with  and  as  a  part  of  the  contract  of  sale, 
although  collateral  to  the  express  object  of  it,  having  reference  to  the  character, 
quality,  or  title  of  the  goods,  and  by  which  he  promises  or  undertakes  to  insure 
that  certain  facts  are  or  shall  be  as  he  then  represents  them.^^  A  warranty  is 
express  when  the  seller  makes  an  affirmation  with  respect  to  the  article  to  be 
sold,  pending  the  treaty  of  sale,  upon  which  it  is  intended  that  the  buyer  shall 
rely  in  making  the  purchase. A  warranty  is  imphed  when  the  law  derives  it  by 
impHcation  or  inference  from  the  nature  of  the  transaction,  or  the  relative  situation 
or  circumstances  of  the  parties. 

B.  Nature  of  Warranty  —  l.  In  General.  A  warranty  is  not  one  of  the 
essential  elements  of  a  sale,^^  but  is  a  collateral  undertaking.^'^ 


81.  Black  L.  Diet,  [quoted  in  Elgin  Jew- 
elry Co.  V.  Estes,  122  Ga.  807,  810,  50  S.  E. 
939]. 

Other  definitions  are:  "A  collateral  un- 
dertaking forming  a  part  of  the  contract  by 
the  agreement  of  the  parties,  express  or 
implied."  Benjamin  Sales,  p.  599,  §  610 
[quoted  in  Brackett  v.  Martens,  -i  Cal.  App. 
249,  254,  87  Pac.  410;  Ellis  V.  Abell,  10 
Ont.  App.  226,  241]. 

"An  express  or  implied  statement  of  some- 
thing which  the  party  undertakes  shall  be 
part  of  a  contract;  and  though  part  of  the 
contract,  yet  collateral  to  the  express  object 
of  it."  Lord  Abinger,  in  Chanter  v.  Hop- 
kins, 4  M.  &  W.  399,  404  [quoted  in  Lunt 
V.  Wrenn,  113  111.  168,  175;  Neave  v.  Arntz, 
56  Wis.  174,  176,  14  N.  W.  41;  Stucley  v. 
Bailev,  1  H.  &  C.  405,  415,  31  L.  J.  Exch. 
483,  10  Wkly.  Rep.  720;  Hamilton  Mfg.  Co. 
V.  Victoria  Lumber,  etc.,  Co.,  4  Brit.  Col. 
101,  111;  Stewart  v.  Sculthorp,  25  Ont.  544, 
555]. 

"An  express  or  implied  statement  of  some- 
thing which  the  party  Imdertakes  shall  be 
part  of  a  contract  and  though  part  of  the 
contract,  yet  collateral  to  the  express  object 
of  it."  Lunt  V.  Wrenn,  113  111.  168,  175; 
Columbian  Iron  Works,  etc.,  Co.  f.  Douglas, 
84  Md.  44,  65,  34  Atl.  1118.  57  Am.  St.  Rep. 
362,  33  L.  R.  A.  103;  Flint-Walling  Mfg. 
Co.  V.  Ball,  43  Mo.  App.  504;  Jones  v. 
George,  61  Tex.  345,  349,  48  Am.  Rep.  280. 

"A  warranty  consists  in  representations 
and  statements  of  and  concerning  the  condi- 
tion and  quality  of  personal  property,  the 
subject  of  sale,  made  by  the  person  making 
the  sale  to  induce  and  bring  it  about."  Pem- 
berton  v.  Dean,  88  Minn.  60,  63,  92  N.  W. 
478,  479,  97  Am.  St.  Rep.  503,  60  L.  R.  A.  331. 

"A  statement  or  representation  of  fact 
made  by  the  vendor  as  to  the  character  or 
quality  of  the  article  sold  or  the  title  thereto, 
whereby  the  vendor  promises  that  the  thing 
is,  or  shall  be,  as  represented.  It  is  other- 
wise defined  as  a  statement  of  fact  as  to 
the  article  sold,  coupled  with  an  agreement 
to  make  the  statement  good."  Afflick  v. 
Streeter,  125  Mo.  App.  703,  707,  103  S.  W. 
112. 

"A  representation  concerning  a  matter  of 
fact,  both  expressed  and  intended  as  bind- 
ing the  person  making  it  to  its  truth,  is 
called  a  '  warranty,'  and  produces  a  legal 
contract  obligation."  Hogan  v.  Shuart,  11 
Mont.  498,  507,  28  Pac.  969. 
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"An  agreement  by  the  vendor,  that  the 
thing  he  sells  is  of  a  certain  kind,  character 
or  quality,  affecting  its  value  to  the  vendee." 
Smith  f.  Holbrook,  Sheld.  (N.  Y.)  474,  477. 

"A  stipulation  in  writing,  on  the  literal 
truth  or  fulfilment  of  which  the  validity  of 
the  entire  contract  depends."  Levell  v.  Royal 
Arcanum,  9  Misc.  (N.  Y.)  257,  258,  30  N.  Y. 
Suppl.  205. 

"An  aflfiirmation  by  the  seller,  that  the 
property  proposed  to  be  sold  belongs  to  him, 
or  is  of  the  description  or  qualitv  alleged." 
Brown  v.  Tuttle,  66  Barb.  (N.  Y.)  169,  173. 

"An  express  or  implied  statement  of  some- 
thing which  a  party  undertakes  shall  be  a 
part  of  a  contract,  and,  though  part  of  the 
contract,  collateral  to  the  express  object  of 
it."  2  Schouler  Pers.  Prop.  327  [quoted  in 
Fairbank  Canning  Co.  v.  Metzger,  118  N.  Y. 
260,  265,  23  N.  E.  372,  16  Am.  St.  Rep. 
753]. 

"An  absolute  undertaking  in  presenti,  as 
well  as  in  futuro,  against  the  defect,  or  for 
the  quantity  or  quality  contemplated  by  the 
parties  in  the  subject-matter  of  the  contract." 
Sturges  r.  Circleville  Bank,  11  Ohio  St.  153, 
169,  78  Am.  Dec.  296. 

"A  statement  of  fact  as  to  an  article  sold, 
coupled  with  an  agreement  to  make  the  state- 
ment good."  Ingraham  v.  Union  R.  Co.,  19 
R.  I.  356,  359,  33  Atl.  875,  876. 

82.  Biddle  Warranty  Sale  Chattels,  §§  1,  2 
[quoted  in  Haines  v.  Neece,  116  Mo.  App. 
499,  92  S.  W.  919,  923;  Danforth  V.  Crook- 
shanks,  68  Mo.  App.  311,  316].  And  see 
Smith  V.  Borden,  160  Ind.  223,  228,  66  N.  E. 
681,  683,  in  which  it  was  said:  "  Any  positive 
representation,  assertion,  or  affirmation,  made 
by  the  seller  during  the  pendency  of  the 
negotiations  for  the  sale,  not  the  mere  ex- 
pression of  opinion  or  belief,  which  fairly 
expresses  the  intention  of  the  seller  to  war- 
rant the  article  or  property  sold  to  be  what 
it  is  represented,  will  constitute  an  express 
warranty." 

83.  Black  L.  Diet. 

Another  definition. — "An  implied  war- 
ranty is  one  which,  not  being  expressly  made, 
the  law  implies  by  the  facts  of  the  sale." 
Bouvier  L.  Diet. 

84.  Strawbridge  V.  Warfield,  4  La.  20; 
Bayon  v.  Vavasseur,  10  Mart.  (La.)  61; 
Benjamin  Sales  (6th  Am.  ed.)  §  929. 

85.  Morris  v.  Bradley  Fertilizer  Co.,  64 
Fed.  55,  12  C.  C.  A.  34;  Stuclev  v.  Baily,  1 
H.  &  C.  40'5,  31  L.  J.  Exch.  483,  10  Wkly. 
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2.  Executed  or  Executory  Contracts.  While  there  can  be  no  effective  warranty, 
no  warranty  that  will  serve  as  the  basis  of  an  action  unless  there  is  a  completed 
sale/®  this  does  not  mean  that  there  can  be  no  warranty  in  an  executory  sale. 
It  is  entirely  competent  for  the  vendor  in  an  executory  contract  to  make  an  absolute 
warranty,  and  in  some  classes  of  executory  contracts  warranties  will  always  be 
implied. Although  ordinarily  a  warranty  of  quality  does  not  survive  inspection 
and  acceptance  of  the  goods,  if  the  seller  intends  to  extend  the  warranty  beyond 
delivery  and  make  himself  responsible  if  the  goods  are  not  as  represented,  and 
the  other  party  so  understands  the  contract  he  is  bound. ^'^  But  if  the  buyer 
rejects  the  article  because  not  corresponding  to  the  terms  of  an  executory  contract 
he  may  have  an  action  for  failure  to  deliver  but  not  on  the  warranty. On  the 
other  hand  if  the  buyer  retains  and  uses  the  article  he  may  have  his  remedy  on 
the  warranty. The  distinction  rests  not  on  the  fact  that  the  contract  was  in 
its  inception  executory  or  executed  but  on  the  fact  whether  the  contract  becomes 
an  executed  sale.^^ 

3.  Distinguished  From  Other  Grounds  of  Liability  —  a.  In  General.  A  dis- 
tinction must  be  observed  between  warranties  and  other  grounds  of  liability,  such 
as  independent  agreements  for  repairs, or  for  indemnity  against  claims  of 
prospective  purchasers  from  the  buyer, '-^^  or  options  to  return  the  goods  if  not 
satisfactory.^® 

b.  Non-Performanee.  A  distinction  is  also  to  be  noted  between  warranty 
and  the  liability  for  mere  non-performance.  Thus  where  the  contract  is  for  the 
sale  of  a  designated  article  and  another  is  delivered,  there  is  no  warranty  to  sell 
the  article  designated  on  which  a  right  of  action  can  be  based  but  the  remedy  is 
for  non-performance,^^  and  where  the  contract  is  for  the  delivery  of  goods  of  a 


Rep.  740;  Chanter  v.  Hopkins,  1  H.  &  H. 
377,  3  Jur.  58,  8  L.  J.  Exch.  14,  4  M.  &  W. 
399.    And  see  Jones  v.  Alley,  17  Minn.  292. 

86.  Harley  v.  Golden  State,  etc.,  Iron- 
works, 66  Cal.  238,  5  Pac.  160.;  Osborn  v. 
Gantz,  60  N.  Y.  540;  Halley  v.  Folsom,  1 
N.  D.  325,  48  N.  W.  219;   Street  f.  Blay, 

2  B.  &  Ad.  456,  22  E.  C.  L.  193. 

87.  Polhemus  r.  Heiman,  45  Cal  573;  Max- 
well V.  Lee,  34  Minn.  511,  27  N.  W.  196; 
Scott  V.  Raymond,  31  Minn.  437,  18  N.  W. 
274;  Haase  v.  Nonnemacher,  21  Minn.  486; 
Mandel  v.  Buttles,  21  Minn.  391;  Brigg  f. 
Hilton,  99  N.  Y.  517,  3  N.  E.  51,  52  Am.  Rep. 
63 ;  Parks  f.  Morris  Ax,  etc.,  Co  ,  54  N.  Y. 
586;  Day  v.  Pool,  52  N.  Y.  416,  11  Am.  Rep. 
719;  Halley  v.  Folsom,  1  N.  D.  325,  48  N.  W. 
219. 

88.  Carleton  f.  Lombard,  72  Hun  (N.  Y.) 
254,  25  N.  Y.  Suppl.  570. 

89.  Fay  Fruit  Co.  v.  Talerico,  (Tex.  Civ. 
App.  1902)  69  S.  W.  196,  holding,  however, 
that  the  rule  is  otherwise  where  an  inade- 
quate inspection  and  consequent  acceptance 
are  induced  by  the  seller's  fraudulent  method 
of  loading. 

90.  Eagle  Iron  Works  r  Des  Moines  Sub- 
urban R.  Co.,  101  Iowa  289,  70  N.  W.  193; 
Halley  v.  Folsom,  1  N.  D.  325,  48  N.  W.  219. 

91.  Halley  v.  Folsom,  1  N.  D.  325,  48 
N.  W.  219. 

92.  Maxwell  v.  Lee,  34  Minn.  511,  27 
N.  W.  196;  Brigg  r.  Hilton,  99  N   Y.  517, 

3  N.  E.  51,  52  Am.  Rep.  63;  Gurney  v.  At- 
lantic, etc.,  R.  Co.,  58  N.  Y.  358;  Dav  r. 
Pool,  52  N.  Y.  416,  11  Am.  Rep.  719.  'But 
see  McConnell  r.  Jones.  19  Iiul.  328;  Ricketts 
V.  Kays,  13  Ind.  181;  Sprague  i\  Blake,  20 


Wend.  (N.  Y.)  61;  Hart  v.  Wright,  17  Wend. 
(N.  Y.)  267. 

93.  Brigg  V.  Hilton,  99  K  Y.  517,  3  N".  E. 
51,  52  Am.  Rep.  63;  Rust  f.  Eckler,  41  N.  Y. 
488;  Lawton  v.  Keil,  61  Barb.  (N.  Y.)  558. 

94.  Lamson  Consol.  Store  Service  Co.  v. 
Conyngham,  11  Misc.  (N.  Y.)  428,  32  N.  Y. 
Suppl.  129. 

95.  James  v.  Libby,  44  Misc.  (N.  Y.)  210, 
88  N.  Y.  Suppl.  812  [reversed  on  other 
grounds  in  103  N.  Y.  App.  Div.  256,  92  N.  Y. 
Suppl.  1097]. 

96.  Childs  V.  O'Donnell,  84  Mich.  533,  47 
N.  W.  1108;  Gentilli  v.  Starace,  59  N.  Y. 
Super.  Ct.  449,  14  N.  Y.  Suppl.  764  [af- 
firmed in  133  N.  Y.  140,  30  N.  E.  660] ; 
Van  Allen  v.  Allen,  1  Hilt.  (N.  Y.)  524; 
Crandoll  v.  Haskins,  10  K  Y.  St.  107. 

97.  Chanter  f.  Hopkins,  1  H.  &  H.  377,  3 
Jur.  58,  8  L.  J.  Exch.  14,  4  M.  &  W.  399. 

Quantity  sold. — Where  plaintiff  alleges  the 
sale  of  a  certain  quantity  of  hay.  being  the 
balance  of  a  stack  after  reserving  a  part, 
and  defendants  pi-oduce  evidence  that  they 
bouo'ht  only  so  mucli  of  the  balance  as  might 
be  good  hay,  and  that  they  received  only  one 
load,  the  hay  not  being  good,  the  question 
is  not  one  of  warranty,  but  how  much  was 
sold.    Taylor  r.  Ballard.  1  N.  Y.  Suppl.  884. 

Nature  of  relief. — Although  the  rights  of 
parties  wlio  buy  under  an  express  or  implied 
warranty  as  to  the  thing  sold  differ  some- 
what in  reference  to  the  remedy  from  those 
who  contract  for  one  thing  and  receive  an- 
other, where  the  article  received  has  been 
consumed  in  testing  it.  and  rescission  is  im- 
practicable or  imjiossible.  the  relief  is  the 
same  whether  the  action  be  on  the  warranty 
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certain  quality,  but  the  particular  article  to  be  delivered  is  not  ascertained,  there 
is  no  warranty  that  the  goods  when  dehvered  shall  be  of  the  quality  mentioned, 
and  the  failure  to  deliver  goods  of  such  quahty  is  not  a  breach  of  warranty  but  a 
breach  of  the  contract. 

c.  Conditions.  Warranties  are  to  be  distinguished  from  stipulations  in  the 
nature  of  conditions,^®  in  that  conditions  are  statements  or  premises  forming  the 
basis  of  the  contract  on  a  breach  of  which  the  parties  may  treat  the  contract  as 
at  an  end,^  whereas  a  warranty  is  collateral  to  the  contract  and  a  breach  thereof 
does  not  terminate  the  contract  but  gives  only  an  action  for  damages.^ 

d.  Misrepresentations  and  Fraud.  There  is  a  definite  distinction  between 
representation  and  warranty,  although  it  is  sometimes  difficult  to  determine 
whether  a  given  statement  is  the  one  or  the  other.  A  representation  is  an  ante- 
cedent statement  made  as  an  inducement  to  the  contract  but  not  a  part  of  or  an 
element  in  the  contract,^  whereas  a  warranty  becomes  by  agreement  a  part  of 
the  contract.*  The  untruthfulness  of  a  representation  unless  material  or  fraudu- 
lent will  not  affect  the  contract.^  On  the  other  hand,  in  the  case  of  a  warranty 
it  is  immaterial  whether  the  seller  knew  his  statements  were  untrue  or  not.®  A 
statement  is  none  the  less  a  warranty  because  it  is  false  and  fraudulent.^  In 


or  for  a  breach  of  the  contract  of  sale.  Jones 
V.  George,  61  Tex.  345,  48  Am.  Rep.  280. 

98.  McConnell  v.  Jones,  19  Ind.  328; 
Ricketts  v.  Hays,  13  Ind.  181;  Reed  v.  Ran- 
dall, 29  N.  Y.  358,  86  Am.  Dec.  305 ;  Lawton 
V.  Keil,  61  Barb.  (N.  Y.)  558. 

99.  Columbian  Iron  Works,  etc.,  Co.  v. 
Donglas,  84  Md.  44,  34  Atl.  1118,  57  Am.  St. 
Rep.  362,  33  L.  R.  A.  103;  Maxwell  f.  Lee, 
34  Minn.  511,  27  N.  W.  196;  J.  I.  Case 
Threshing  Mach.  Co.  f.  Smith,  16  Oreg.  381, 
18  Pac.  641;  Hovworth  v.  Hutchinson,  L.  R. 
2  Q.  B.  447,  36  L.  J.  Q.  B.  270. 

Warranty  or  condition. — Where  a  contract 
for  furnishing  storage  battery  equipments 
for  street  cars  provided  that  "  the  plant  will 
be  considered  satisfactory  if  it  fulfills  the 
following  conditions  " ;  that  each  car  should 
run  twelve  miles  an  hour  over  a  suitable 
track,  carrying  fifty  passengers;  that  with 
additional  battery  cells  it  should  draw  a 
trailer,  loaded  to  a  given  weight;  that  a  set 
of  batteries  once  fully  charged  should  propel 
a  car  twenty-five  miles;  these  provisions 
were  not  merely  conditions  under  which  the 
vendor  might  compel  the  acceptance  of  the 
equipment,  and  which  were  waived  by  an  ac- 
ceptance, but  were  warranties  for  the  breach 
of  whicn  damages  could  be  recovered.  Ac- 
cumulator Co.  V.  Dubuque  St.  R.  Co.,  64  Fed. 
70,  12  C.  C.  A.  37. 

1.  Huyett,  etc.,  Mfg.  Co.  v.  Gray,  124  N.  C. 
322,  32  S.  E.  718;  Benjamin  Sales  (6th  Am. 
ed.)  §§  854-857. 

2.  Huyett,  etc.,  Mfg.  Co.  v.  Gray,  124  N.  C. 
322,  32  S.  E.  718.  See  also  Carleton  v.  Lom- 
bard, 72  Hun  (K  Y.)  254,  25  N.  Y.  Suppl. 
570. 

Warranty  or  condition. — Where  plaintiff 
made  written  proposals  to  defendant,  a  street 
car  company,  to  furnish  a  trial  car  with  elec- 
tric storage  batteries,  to  be  operated  by  de- 
fendant for  sixty  days,  and,  if  not  then 
shown  to  be  unsatisfactory,  plaintiff  was  to 
furnish  additional  storage  batteries  equip- 
ments at  specified  prices,  and  accompanying 
these  proposals  was  a  letter  wherein  plain- 
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tiff  agreed  that  in  the  event  the  equipments 
were  furnished  under  the  proposals  "  we  will 
guaranty  for  a  period  of  four  years  .  .  . 
that  the  cost  of  renewal  of  batteries  .  . 
shall  not  exceed  $2.50  per  year,"  on  the  cars 
at  plaintiff's  factory,  this  was  not  a  col- 
lateral condition  but  a  part  of  the  contract 
and  a  warranty  of  the  character  and  dura- 
bility of  the  batteries.  Accumulator  Co.  f. 
Dubuque  St.  R.  Co.,  64  Fed.  70,  12  C.  C.  A.  37. 

3.  Benjamin  Sales   (6th  Am.  ed.),  §  853. 

4.  Behn  i\  Burness,  3  B.  &  S  751,  9  Jur„ 
N.  S.  620,  32  L.  J.  Q.  B.  204,  8  L.  T.  Rep. 
N.  S.  207,  11  Wkly.  Rep.  496,  113  E.  C.  L. 
751;  Hopkins  v.  Tanqueray,  15  C.  B.  130, 
2  C.  L.  R.  842,  18  Jur.  608,  23  L.  J.  C.  P. 
162,  2  Wlcly.  Rep.  475,  80  E.  C.  L.  130. 

5.  See  supra,  II,  E,  8,  c. 

6.  Connecticut. —  Bartholomew  v.  Bushnell, 
20  Conn.  271,  52  Am.  Dec.  338. 

Delwware. —  Tyre  v.  Causey,  4  Harr.  425. 

Georgia. —  Snowden  v.  Waterman,  100  Ga. 
588,  28  S.  E.  121;  Burge  V.  Stroberg,  42  Ga. 
88. 

Kentucky. — Carstarphen  v.  Graves,  1  A.  K. 
Marsh.  435;  Bedford  Magibben,  13  S.  W. 
1082,  12  Ky.  L.  Reep.  193. 

Massachusetts. —  Conner  v.  Henderson,  15 
Mass.  319,  8  Am.  Dec.  103;  Bradford  v. 
Manly,  13  Mass.  139,  7  Am.  Dec.  122. 

Mississippi. —  McKee  v.  Jones,  67  Miss. 
405,  7  So.  348. 

New  York. —  Brisbane  v.  Parsons,  33  N.  Y. 
332;  Ross  V.  Mather,  47  Barb.  582  [reversed 
on  other  grounds  in  51  N.  Y.  108,  10  Am. 
Rep.  562].' 

Pennsylvania. —  Vanleer  v.  Earle,  26  Pa. 
St.  277;  Smith  v.  Williams,  1  Law  Rep.  263. 

South  Carolina. —  Martin  v.  Howil,  2 
Treadw.  750. 

Tennessee. —  Waterbury  v.  RusseK,  8  Baxt. 
159. 

Texas. —  Sanders  v.  Britton,  (Civ.  App. 
1898)  47  S.  W.  '550,  (Civ.  App.)  45  S.  W. 
209;  Morris  v.  Parker,  15  Tex.  Civ.  App.  117, 
38  S.  W.  259. 

7.  Tabor  v.  Peters,  74  Ala.  90,  49  Am.  Rep. 
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the  case  of  a  warranty,  however,  the  rights  of  the  purchaser  rest  in  contract, 
while  in  the  case  of  misrepresentation  and  fraud  they  are  based  on  the  tort.* 

4.  Subjects  of  Warranty.  Any  material  matter  may  be  the  subject  of  war- 
ranty, such  as  the  title,  quality,  or  value,  and  if  so  stipulated  a  warranty  may  cover 
future  defects  and  events  as  well  as  present  conditions.^ 

5.  Parties  —  a.  Persons  Liable.  A  seller  is  of  course  bound  by  his.  own  war- 
ranty or  that  of  his  authorized  agent ;  but  he  is  not  bound  by  a  warranty  attached 
to  the  article  by  the  manufacturer  thereof  by  the  mere  act  of  sale.^^    So  too  a 


804;  Carter  v.  Abbott,  33  Iowa  180;  Water- 
bury  V,  Russell,  8  Baxt.  (Tenn.)  159. 

Instruction. —  In  an  action  for  the  price 
of  a  coAv,  where  the  defense  is  a  breach  of 
warranty  that  the  cow  was  a  breeder,  an  in- 
struction that  the  jury  must  find  for  de- 
fendant if  the  cow  was  represented  and  war- 
ranted to  be  a  breeder,  is  not  misleading  as 
requiring  both  a  representation  and  a  war- 
ranty. Palmer  v.  Mt.  Sterling  Nat.  Bank, 
18  S.  W.  234,  13  Ky.  L.  Rep.  790. 

8.  Rose  V.  Hurley,  39  Ind.  77;  Carstarphen 
V.  Graves,  1  A.  K.  Marsh.  (Ky.)  435. 

9.  Louisiana. —  Flash  v.  American  Glucose 
Co.,  38  La.  Ann.  4. 

Missouri. —  Branson  v.  Turner,  77  Mo.  489; 
Zinn  V.  Hyatt,  60  Mo.  App.  627. 

V\Hsconsin. —  Congar  V.  Chamberlain,  14 
Wis.  258. 

United  States. —  Osborn  v.  Nicholson,  13 
Wall.  654,  20  L.  ed.  689. 

England. —  Eden  v.  Parkison,  Dougl.  (3d 
ed.)   732,  99  Eng.  Reprint  468. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  714. 

Freezing. —  The  seller  of  fruit  trees  may 
warr.int  that  they  will  not  freeze  or  that, 
if  they  should,  they  would  come  out  alive 
in  the  spring  after  being  buried  in  a  certain 
manner.  Congar  v.  Chamberlain,  14  Wis. 
258. 

10.  Authority  of  agent  to  warrant  see 
Principal  and  Agent,  31  Cyc.  1353. 

Limitation  of  agent's  authority. — Where  a 
contract  of  warranty  executed  in  duplicate, 
one  part  retained  by  each  of  the  parties,  con- 
tains a  provision  that  no  agent  has  authority 
to  change  the  warranty,  it  is  a  notice  to  the 
purchaser  of  a  limitation  upon  the  authority 
of  the  agents  of  the  seller,  and  that  they 
cannot  waive  or  dispense  with  an  express 
condition  of  the  contract.  Furneaux  v. 
Esterly,  36  Kan.  539,  13  Pac.  824. 

Warranty  by  principal. —  In  an  action  by 
A  to  recover  the  price  of  a  reaper  sold  to  B, 
under  a  contract  reserving  to  B  all  rights 
under  a  warranty  indorsed  thereon  by  C, 
whereby  it  was  agreed  that  the  machine 
should  be  taken  back  if  defective,  B  could 
enforce  the  warranty  as  to  a  return,  as  if 
it  had  been  signed  by  A.  Musselman  i\ 
Wise,  84  Ind.  248. 

Recovery  of  freight. — Where  a  purchaser 
of  wheat,  after  having  paid  the  freight 
thereon  according  to  the  terms  of  his  con- 
tract, refuses  to  receive  the  wheat  because  of 
a  breach  of  a  warranty  by  the  vendor,  he 
can  recover  the  amount  paid  as  freight  from 
the  vendor,  but  not  from  the  carrier.  Jack 
V.  Des  Moines,  etc.,  R.  Co.,  53  Iowa  399,  5 
N.  W.  537. 
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Substituted  purchaser. — Where,  at  an  auc- 
tion sale  of  slaves,  under  an  execution,  a 
slave  was  knocked  down  to  A,  who  a  few 
minutes  afterward  consented  that  B  should 
have  the  benefit  of  his  bid,  and  the  latter 
was  substituted  for  him  in  the  bill  of  sale, 
there  was  no  sale  from  A  to  B  such  as  would 
imply  a  warrant^^  of  title.  Whitson  v. 
Fowikes,  1  Head  (Tenn.)  533,  73  Am.  Dec.  184. 

Sale  by  apparent  owner. — ^Vhere  persons 
having  the  apparent  title  to  chattels  sell 
them  with  a  covenant  to  pay  all  liens 
thereon,  and  the  real  owner  permits  the  con- 
sideration to  be  paid  to  such  persons,  the 
latter  cannot  escape  liability  on  their  cove- 
nant because  they  are  only  mortgagees.  Kol- 
lock  V.  Parcher,  52  Wis.  393,  9  N.  W.  67. 
Compare  National  School  Furnishing  Co.  v. 
Cole,  30  111.  App.  156. 

Calling  vendee  in  warranty. —  Plaintiff  in 
execution  levied  on  and  sold  the  household 
goods  of  a  debtor,  purchased  them  himself, 
and  left  them  in  the  debtor's  possession. 
Afterward  the  property  was  again  seized  on 
an  execution  by  another  creditor,  and  plain- 
tiff enjoined  the  execution,  claiming  the 
property.  Pending  the  injunction,  plaintiff 
made  a  conveyance  to  a  third  person  with  an 
express  renunciation  of  any  warranty  on  his 
part  as  vendor.  It  was  held  in  an  action  on 
the  injunction  bond  that  it  was  anomalous 
for  plaintiff  to  call  in  warranty  said  third 
person,  and  it  could  not  be  permitted. 
Whitehead  v.  Tulane,  11  La.  Ann.  302. 

Sale  by  agent  or  principal. —  In  an  action 
on  notes  where  a  counter-claim  for  breach  of 
warranty  was  pleaded  and  plaintiffs  claimed 
that  they  were  agents  of  the  manufacturer 
and  did  not  own  the  machine  when  sold,  it 
was  error  to  instruct  that  the  mere  fact,  if 
so  found,  that  such  sale  was  made  by  plain- 
tiffs, whether  as  agents  or  principals,  re- 
quired the  jury  to  disregard  all  evidence 
that  plaintiffs  were  not  the  owners  of  such 
machine  at  the  time  of  such  sale.  Tinsley 
V.  Fruits,  20  Ind.  App.  534,  51  N.  E.  111. 

11.  Pemberton  i\  Dean,  88  Minn.  60,  92 
N.  W.  478,  97  Am.  St.  Rep.  503,  60  L.  R.  A. 
331. 

Recital  in  conveyance. — A  recital  in  a  bill 
of  sale  that  the  article  was  warranted  by 
the  former  seller  is  not  a  warranty  by  the 
present  seller.  Davis  v.  Iverson,  5  S.  D. 
295,  58  N.  W.  796. 

Agreement  to  sell. — A  covenant  to  assign 
a  chattel  in  as  full  a  manner  as  A  had  as- 
signed it  to  the  covenantor  does  not  bind 
the  covenantor  to  insert  a  covenant  of  war- 
rantv  in  such  aJ'^i^nmont.  IMorrill  r.  Wortli- 
ington,  14  Mass.  389. 
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bank  collecting  a  draft  with  bill  of  lading  attached  does  not  become  liable  on  a 
warranty  as  to  the  quality  of  the  goods.^^  An  officer  may  be  liable  on  an  express 
warranty  made  by  him  on  a  public  sale.^^  And  a  personal  representative  in  mak- 
ing sale  of  the  effects  of  a  deceased  person  may  bind  himself  by  a  warranty.^* 
A  joint  owner  is,  however,  not  bound  by  the  warranty  of  his  coowner  unless  he 
expressly  authorized  the  warranty.^^  Neither  is  a  pledgee  to  whom  the  price  is 
paid  Hable  on  an  impHed  warranty  on  a  sale  by  the  owner.^^ 

b.  Persons  Who  May  Rely  on  Warranty.  Ordinarily  a  warranty  is  addressed 
to  some  particular  person/'  and  the  buyer  alone  can  avail  himself  thereof.^ ^  A 
warranty  on  the  sale  of  personalty  does  not  run  with  the  property/^  and  assignees 
of  or  purchasers  from  the  buyer  cannot  avail  themselves  thereof  as  against  the 
original  seller/^  unless  the  assignee  or  purchaser  assumes  payment  of  the  original 


12.  German-American  Bank  v.  Craig,  70 
Nebr.  41,  96  N.  W.  1023. 

13.  Worthy  v.  Johnson.  8  Ga.  236;  Kearly 
V.  Duncan,  1  Head  (Tenn.)  397,  73  Am. 
Dec.  179. 

14.  Stoudenmeier  v.  Williamson,  29  Ala. 
558;  Craddock  v.  Stewart,  6  Ala.  77. 

15.  Holmes  v.  Wood,  32  Ind.  201. 

Joint  purchasers. —  One  acting  as  agent  of 
another  in  a  joint  purchase  cannot,  when 
they  are  sued  jointly  for  the  price  of  the 
article  purchased,  be  called  in  warranty  by 
his  co-defendant.  Spotts  v.  Lange,  7  La. 
182. 

Security  for  seller. — Where  A  gave  his  re- 
ceipt under  seal  for  the  purchase-money  of  a 
slave  sold  by  him  for  a  term  of  years,  and 
in  the  same  instrument  stipulated  to  give 
a  good  title  when  called  on  and  B  also  sealed 
the  same  paper,  prefixing  the  word  "  secu- 
rity "  to  his  name,  this  was  not  the  joint 
covenant  of  both,  nor  the  joint  and  the  sev- 
eral covenant  of  each,  to  convey  a  good  title. 
Slater  v.  Magraw,  12  Gill  &  J.  (Md.)  265. 

16.  Baker  r.  Arnot.  67  N.  Y.  448  {affirm- 
ing  2   Hun   682,   5   Thomps.    &   C.  215]; 
Ketch uni  v.  Stevens,  19  IST.  Y.  499  [affirming 
6  Duer  463].    But  see  Hartwig  v.  Gordon,  37 
Nebr.  657,  56  N.  W.  324. 

17.  Montreal  Bank  v.  Thayer,  7  Fed.  622, 
2  McCrary  1. 

Joint  owners. — A  covenant  that  an  interest 
has  not  been  impaired,  contained  in  a  con- 
tract selling  such  interest  to  A  and  B,  in 
equal  proportions  to  each,  is  joint.  Buckner 
V.  Hamilton,  16  111.  487. 

18.  Phillips  V.  Vermillion,  91  HI.  App. 
133;  Thisler  v.  Keith,  7  Kan.  App.  363,  52 
Pac.  619;  Clark  v.  People's  Collateral  Loan 
Co.,  46  Mo.  App.  248. 

Contract  of  sale  or  agency. —  Contract  be- 
tween manufacturer  and  local  dealer  author- 
izing the  latter  to  make  warranty  as  agent 
of  the  former  see  Osborne  v.  Josselyn,  92 
Minn   266,  99  K  W.  890. 

Drawee  of  draft  for  purchase-price. — ^Where 
a  draft  drawn  by  the  purchaser  for  the  pur- 
chase-price is  accepted  by  the  drawee  who 
has  no  interest  in  the  contract  of  sale  such 
drawee  cannot  avail  himself  of  a  breach  of 
warranty  in  defense  to  a  suit  on  the  draft. 
Coolidge  V.  Burnes,  25  Ark.  241. 

Right  to  recover  for  injuries  due  to  defects. 
— W^here  plaintiff's  father  purchased  a  pear 
burner  under  a  warranty,  such  warranty  was 

[VII,  B,  5,  a] 


enforceable  only  in  an  action  by  the  father, 
and  could  not  be  made  the  basis  of  an  action 
by  plaintiif  for  injuries  sustained  by  the 
bursting  of  the  burner.  Talley  i*.  Beever,  33 
Tex.  Civ.  App.  675,  78  S.  W.  23. 

Injury  to  buyer's  wife. —  False  representa- 
tions as  to  the  kindness  of  a  horse  sold  to 
the  husband  of  the  female  plaintiff  by  de- 
fendant do  not  constitute  a  cause  of  action 
on  the  part  of  the  wife  for  injuries  sustained 
by  her  because  of  the  vicious  character  of 
the  horse,  it  not  appearing  that  defendant 
made  any  representations  to  her,  or  to  any 
agent  of  hers,  or  with  any  expectation  or  in- 
tent that  she  would  act  upon  them.  Carter 
V.  Harden,  78  Me.  528,  7  Atl.  392. 

19.  Nelson  v.  Armour  Packing  Co.,  76  Ark. 
352,  90  S.  W.  288;  Boyd  v.  Whitfield,  19 
Ark.  447;  Smith  v.  Williams,  117  Ga.  782, 
45  S.  E.  394,  97  Am.  St.  Rep.  220;  Prater 
r.  Campbell,  110  Ky.  23,  60  S.  W.  918,  22 
Ky.  L.  Rep.  1510;  Bordwell  V.  Collin,  45 
N.  Y.  494. 

Privity  of  contract  wanting. —  There  is  no 
privity  of  contract  between  the  vendor  in  one 
sale  and  the  vendees  of  the  same  property 
in  subsequent  sales.  Each  vendee  as  a  gen- 
eral rule  can  resort  only  to  his  immediate 
vendor.  Nelson  v.  Armour  Packing  Co.,  76 
Ark.  352,  90  S.  W.  288. 

20.  Arkansas. —  Nelson  v.  Armour  Packing 
Co.,  76  Ark.  352,  90  S.  W.  288;  Boyd  v. 
Whitfield,  19  Ark.  447. 

Florida.— -Kendig  v.  Giles,  9  Fla.  278. 

Georgia. —  Smith  v.  Williams,  117  Ga.  782, 
45  S.  E.  394,  97  Am.  St.  Rep.  220;  Dukes  v. 
Nelson,  27  Ga.  457;  Broughton  v.  Badgett,  1 
Ga.  75. 

Illinois. —  Zuckermann  v.  Solomon,  73  111. 
130. 

Kentucky. —  Prater  V.  Campbell,  110  Ky. 
23,  60  S.  W.  918,  22  Ky.  L.  Rep.  1510. 

New  YorA;.— Bordwell  V.  Collie,  45  N.  Y. 
494. 

United  States. —  Post  i*.  Burnham,  8'3  Fed. 
79,  27  C.  C.  A.  455. 

See  43  Cent.  Dig.  tit.    Sales,"  §  716. 

Recourse  to  manufacturer. —  One  who  pur- 
chases a  manufactured  article  from  a  dealer, 
taking  at  the  same  time  a  collateral  contract 
guaranty  from  the  manufacturer,  cannot,  by 
tendering  the  property  to  the  manufacturer, 
recover  from  him  the  money  paid  to  the 
dealer  for  the  article.  Johnson  v.  Whitman 
Agricultural  Co.,  20  Mo.  App.  lOQ. 
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purchase-price,-^  or  the  warranty  is  specifically  assigned  to  the  second  purchaser,^^  or 
by  a  usage  of  the  trade  a  warranty  inures  to  the  benefit  of  subsequent  purchasers  r"^ 
6.  Consideration.  While  no  separate  consideration  is  necessary  to  support  a 
warranty  made  at  the  time  and  as  a  part  of  the  transaction  of  sale,^*  a  warranty 
made  after  the  contract  of  sale  is  completed  is  inoperative  unless  there  is  a  new 
consideration  to  support  it,^^  the  original  consideration  being  exhausted  by  the 
transfer  of  the  property  in  the  goods  without  warranty .^^  But  a  new  considera- 
tion is  not  necessary  if  the  warranty  is  inserted  in  the  contract  merely  to  make 
it  conform  to  the  original  agreement,^ ^  or  to  support  a  written  warranty  executed 
subsequent  to  the  transfer  of  the  property  in  compliance  with  the  parol  agree- 
ment made  at  the  time  of  the  sale.^^  Where  by  mutual  agreement  the  contract 
is  modified  by  including  a  warranty  therein  as  an  inducement  to  the  buyer  to 
complete  the  contract  in  accordance  with  prior  negotiations,  the  warranty  is 
supported  by  a  sufficient  consideration.^^  But  if  the  sale  is  already  complete 
so  as  to  pass  the  property  in  the  goods,  modification  by  including  a  war- 
ranty merely  to  influence  the  buyer  to  perform  is  not  based  on  a  new  considera- 


21.  Boyd  f.  Whitfield,  19  Ark.  447;  Crook 
f.  Baltimore,  etc.,  R.  Co.,  80  Md.  338,  30  Atl. 
701. 

Subsequently  acquired  interest. — Where 
three  joint  contractors  executed  notes  in  pay- 
ment for  an  ice  machine,  and  thereafter  a 
fourth  person  acquired  an  interest  in  the 
machine,  and  the  four  signed  a  note  in  re- 
newal of  one  of  the  old  notes,  such  fourth 
person  is  a  party  to  the  contract  of  war- 
ranty, and  entitled  to  enforce  it  jointly  with 
the  others.  York  Mfg.  Co.  f.  Bonnell,  24 
Ind.  App.  667,  57  N.  E.  590. 

Notes  of  subsequent  purchaser  as  collateral. 
—  The  fact  that  the  notes  of  the  subsequent 
purchaser  were  turned  over  to  the  original 
seller  as  collateral  security  by  the  original 
buyer  does  not  give  the  subsequent  purchaser 
any  rights  against  the  original  seller  on  the 
warranty.  Thisler  r.  Keith.  7  Kan  App.  363, 
52  Pac.  619. 

22.  Ranney  r.  Meisenheimer,  61  Mo.  App. 
434. 

23.  Conestoga  Cigar  Co  v.  Finke,  144  Pa. 
St.  159,  22  Atl.  868,  13  L.  R.  A.  438. 

24.  McGaughey  r.  Richardson,  148  Mass. 
608,  20  N.  E.  202;  Standard  Underground 
Cable  Co.  v.  Denver  Consol.  Electric  Co.,  76 
Fed.  422,  22  C.  C.  A.  258. 

25.  Delaivare. —  Burton  f.  Young,  5  Harr. 
233. 

Georgia. —  Brooks  v.  Matthews,  78  Ga.  739, 
3  S.  E.  627;  Baldwin  f.  Daniel,  09  Ga.  782. 

Illinois. —  Towell  v.  Gatewood,  3  111.  22, 
33  Am.  Dec.  437. 

Indiana. —  Summers  r.  Vaughan,  35  Ind. 
323,  9  Am.  Rep.  741. 

Maiwe.— White  f.  Oakes,  88  Me.  367,  34 
Atl.  175,  32  L.  R.  A.  592. 

Massachusetts. —  Hogins  v.  Plyrapton,  11 
Pick.  97;  McGaughey  r.  Richardson,  148 
Mass.  608,  20  N.  E.  202. 

Minnesota. —  Aultman  v.  Kennedy,  33  Minn. 
339,  23  N.  W.  528. 

Missouri. —  Moomaw  v.  Emerson,  80  Mo. 
App  318. 

North  Carolina. —  McDugald  r.  McFadgin, 
51  N.  C.  89. 

North  Dakota. —  Fletclior  r.  Nelson,  6 
N.  D.  94,  69  N.  W.  53. 


South  Carolina. —  Wilson  r.  Ferguson, 
Cheves  190. 

Wisconsin. —  Morehouse  v.  Corastock,  42 
Wis.  626;  Cougar  v.  Chamberlain,  14  Wis. 
258. 

United  States. —  Morris  v.  Bradley  Ferti- 
lizer Co.,  64  Fed.  55,  12  C.  C.  A.  34. 

England. —  Roscorla  v.  Thomas,  3  Q.  B. 
234,  2  G.  &  D.  508,  6  Jur.  929,  11  L.  J.  Q.  B. 
214,  43  E.  C.  L.  713. 

See  43  Cent.  Dig.  tit.  "  Sales,'^  §  718. 

Warranty  under  seal  imports  a  considera^ 
tion.  McCeney  v.  Duvall,  21  Md.  166;  Wil- 
son V.  Ferguson,  Cheves  (S.  C.)  190. 

Sufficiency  of  consideration. — A^^iere  the 
vendee  of  a  threshing  machine  refused  to  pay 
the  price,  for  an  alleged  breach  of  warranty, 
and  the  vendor,  without  objecting  that  the 
vendee  had  lost  the  right  to  urge  that  de- 
fense by  having  failed  to  notify  the  vendor 
of  the  alleged  breach,  as  provided  in  the  con- 
tract of  sale,  agreed  to  make  the  machine 
conform  with  the  original  warranty  in  con- 
sideration of  the  vendee's  giving  a  note  for 
the  price,  the  agreement  of  the  vendor  was 
not  without  consideration.  Hansen  v.  Gaar, 
63  Minn.  94,  65  N.  W.  254. 

26.  Summers  v.  Vaughan,  35  Ind.  323,  9 
Am.  Rep.  741. 

27.  McGaughey  r.  Richardson,  148  Mass. 
608,  20  N.  E.  202;  Spalding  r.  Conant,  146 
Mass.  292,  15  N.  E.  638;  Munn  v.  Perkins, 
1  Sm.  &  M.  (Miss.)  412. 

Correction  of  defects. — Where  a  written 
warranty  was  delivered,  prior  to  a  sale  of 
paint,  as  an  inducement  to  the  sale,  and  was 
objected  to  because  tlie  seller's  signature 
thereto  was  typewritten,  and  was  returned 
for  a  written  signature,  a  contention  that  as 
it  was  not  delivered,  when  formally  executed, 
until  after  the  sale,  it  was  without  con- 
sideration, was  untenable.  Barton  r.  Chicago 
Fire  Proof  Covering  Co..  113  Mo.  App.  462. 
87  S.  W.  599. 

28.  Collette  r.  Weed,  68  Wis.  428.  32  X.  W. 
753. 

29.  Stoudemeier  r.  Williamson.  29  Ala. 
558;  Cougar  r.  Chamberlain.  14  Wis.  258. 
But  see  Dunham  r.  Bariie^^,  9  Allen  (:\Iass.) 
352. 
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tion.^*^  A  modification  of  the  warranty  before  acceptance  of  the  goods  does  not 
require  a  new  consideration.^^ 

C.  Express  Warranties  —  1.  In  General.  An  express  warranty  may  be 
oral  or  in  writing,^^  and  may  be  made  directly  or  through  the  medium  of  another. 
It  may  be  in  the  form  of  a  printed  general  warranty  on  the  back  of  the  order 
for  goods,^^  and  over  the  printed  signature  of  the  seller,^^  and  if  relied  on  by  the 
purchaser  to  the  knowledge  of  the  seller  is  valid,  although  not  countersigned  by 
the  seller's  agent  as  specified  in  the  printed  conditions.^^  A  warranty  may  also 
be  contained  in  a  letter  properly  referred  to  and  made  a  part  of  the  contract.^^ 
On  a  subsequent  sale  an  assignment  of  the  bill  of  sale  does  not  necessarily  consti- 
tute a  warranty  by  the  assignor/^  unless  the  conditions  of  the  sale  are  specifically 
referred  to  in  the  indorsement. A  warranty,  like  any  other  contract,  is  void- 
able if  induced  by  misrepresentation  on  the  part  of  the  buyer  whether  fraudulent 
or  not    or  by  mistake. 

2.  Warranty  as  Part  of  the  Contract.  To  constitute  an  express  warranty  the 
statement  made  must  be  part  of  the  contract.**  It  must  be  part  of  the  negoti- 
ations of  the  contract,*^  and  be  included  therein  when  the  agreement  is  finally 


30.  Fletcher  v.  Nelson,  6  N.  D.  94,  69  N.  W. 
53. 

31.  Ohio  Thresher,  etc..  Co.  i".  Hensel,  9 
Ind.  App.  328,  36  N.  E.  716;  Blaess  r. 
Nichols,  etc.,  Co.,  115  Iowa  373,  88  N.  W. 
829. 

32.  Parker  r.  McFerrin,  103  Ala.  132,  15 
So.  518;  Colliding  v.  Standard  Oil  Co.,  138 
Iowa  596,  116  N.  W.  822;  Aultman,  etc.,  Co. 
V.  Shelton,  90  Iowa  288,  57  N.  W.  857  ; 
Lindsay  v.  Davis,  30  Mo.  406. 

Denial  of  warranty  by  extraneous  writing. 
—  Where  a  parol  sale  of  goods  was  with  a 
warranty,  a  written  notice  accompanying  the 
goods,  stating  that  the  vendor  sells  no  goods 
with  a  warranty,  does  not  show  a  rescission 
of  the  parol  contract  as  a  matter  of  law. 
Edgar  v.  Joseph  Breck,  etc.,  Corp.,  172  Mass. 
581,  52  N.  E.  1083. 

Revocation  of  warranty. —  In  an  action  for 
breach  of  warranty  of  a  cow  sold  at  public 
auction,  a  charge  that  if  the  jury  found  that 
while  bids  were  being  taken  defendant  was 
asked,  in  plaintiff's  presence,  if  he  would 
warrant  the  cow  in  certain  particulars,  and 
that  he  replied  that  he  would  warrant  noth- 
ing, it  would  revoke  a  warranty  prior  thereto, 
was  properly  refused.  To  have  such  effect, 
the  statement  must  be  made  in  plaintiff's 
hearing,  as  well  as  in  his  presence.  Bronson 
V.  Leach,  74  Mich.  713,  42  N.  \V,  174. 

Substitution. — Where  a  band  cutter  and 
feeder  was  sold  under  a  warranty,  and  there- 
after the  seller  and  purchaser  entered  into  an 
agreement  that,  if  the  feeder  would  not  work, 
a  feeder  of  another  description  should  be 
substituted,  the  latter  contract  was  in  addi- 
tion to  the  original  contract  of  warranty,  and 
not  a  substitute  therefor,  which  would  pre- 
vent an  action  on  the  original  warranty. 
Blaess  v.  Nichols,  etc.,  Co.,  115  Iowa  373,  88 
N.  W.  829. 

33.  Englehardt  v.  Clanton,  83  Ala.  336,  3 
So.  680,  holding  that  where  a  vendor  makes 
representations  concerning  an  article  pur- 
chased of  him,  for  a  specific  purpose,  and 
afterward  the  vendee,  as  the  agent  of  another, 
makes  a  similar  purchase  for  the  same  pur- 
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pose,  the  latter  may  show  such  former  repre- 
sentations made  to  his  agent  to  establish  a 
warranty. 

34.  Hefner  r.  Haynes,  89  Iowa  616,  57 
N.  W.  421,  holding  that  where  0,  on  selling 
a  horse  to  J,  delivered  an  instrument,  partly 
written  and  partly  printed  and  signed  by  0, 
reciting:  "Office  of  0.  O.  Heffner,  Importer 
of  .  .  .  Horses.  .  .  .  Horses  constantly 
on  hand.  .  .  .  Every  animal  registered  and 
guaranteed  a  breeder.  .  .  .  Sold  this  day  to 
J.  L.  Haynes  one  imported  horse,  and,  if 
[it]  don't  give  satisfaction,  [it]  may  be  ex- 
changed for  another,"  this  was  a  warranty 
that  the  horse  was  an  average  breeder.  And 
see  Aultman  Tavlor  Mach.  Co.  v.  Ridenour, 
96  Iowa  638,  65*^  N.  W.  980. 

35.  Grieb  v.  Cole,  60  Mich.  397,  27  N.  W. 
579.  1    Am.  St.  Rep.  533. 

36.  Cedar  Rapids  First  Nat.  Bank  v.  Erick- 
son,  20  Nebr.  580,  31  N.  W.  387. 

37.  Cedar  Rapids  First  Nat.  Bank  v.  Erick- 
son,  20  Nebr.  580,  31  N.  W.  387. 

38.  Albany,  etc.,  Iron,  etc.,  Co.  r.  Lund- 
berg,  121  U.  S.  451,  7  S.  Ct.  958,  30  L.  ed. 
982. 

39.  See  infra,  VII,  C,  2. 

40.  Houston  v.  Burney,  2  Sm.  &  M.  (Miss.) 
583. 

41.  Long  V.  Anderson,  62  Ind,  537. 

42.  Rivers  v.  Dubose,  10  Ala.  475. 

43.  Clopton  V.  Martin,  11  Ala.  187. 

44.  Grieb  f.  Cole,  60  Mich.  397,  27  N.  W. 
579,  1  Am.  St.  Rep.  533;  Warder  v.  Bowen, 
31  Minn.  335,  17  N.  W.  943;  Torkelson  v, 
Jorgenson,  28  Minn.  383,  10  N.  W.  416; 
Richardson  v.  Grandy,  49  Vt.  22;  Morris  v. 
Bradley  Fertilizer  Co.,  64  Fed.  55,  12  C.  C.  A. 
34. 

45.  Bothwell  v.  Farwell,  74  Iowa  324,  37 
N.  W.  392;  Zimmerman  v.  Morrow,  28  Minn. 
367,  10  N.  W.  139. 

Verbal  representation. — A  verbal  represen- 
tation of  the  seller  to  the  buyer  of  a  horse 
in  the  course  of  dealing  that  he  may  depend 
upon  it  the  horse  is  "  perfectly  quiet  and 
free  from  vice  "  is  a  warranty.  Cave  v.  Cole- 
man, 7  L.  J.  K.  B.  0.  S.  25,  3  M.  &  R.  2. 
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concluded.''^  And  if  in  fact  the  various  negotiations  and  acts  in  completion  of  tlie 
contract  constitute  but  one  transaction,  a  warranty  given  during  the  progress 
thereof  will  be  valid,  although  some  time  elapsed  between  the  warranty  and 
the  actual  completion  of  the  sale.^^  Warranty  cannot  be  predicated  on  state- 
ments made  after  the  sale  is  complete/^  unless  the  warranty  is  made  in  pursu- 
ance of  the  original  contract,  although  actually  made  thereafter,^^  in  which  case 
it  will  relate  back  to  the  time  when  the  original  contract  was  made.^^ 

3.  Words  Importing  Warranty.  Although  to  constitute  an  express  warranty 
there  must  be  an  express  undertaking  in  so  many  words  to  warrant,^^  no  particular 


Statements  made  pending  public  sale. — 

Representations  of  an  administrator  as  to 
the  age  and  soundness  of  a  horse,  made  pri- 
vately to  one  who  subsequently  buys  the  horse 
of  the  administrator  at  auction,  constitute  an 
express  warranty.  Grossman  v.  Johnson,  63 
Vt.  333,  22  Atl.  608,  13  L.  R.  A.  678. 

46.  Delaivare. —  Collins  v.  Tigner,  5  Pen- 
new.  34.5,  60  Atl.  978;  Cummins  v.  Ennis, 
4  Pennew.  424,  56  Atl.  377. 

Illinois.— Yogel  v.  Scott,  66  111.  426. 

loiua. —  BothweU  Farwell,  74  Iowa  324, 
37  N.  W.  392. 

Massachusetts. — ^Whitehead,  etc.,  Mach.  Co. 
V.  Ryder,  139  Mass.  366,  31  N.  W.  736. 

Missouri. —  Ransberger  v.  Ing,  55  Mo.  App. 
621. 

Nebraska. —  Stryker  v.  Crane,  33  Nebr.  690, 
50  N.  W.  1132. 

New  Hampshire. —  Webster  v.  Hodgkins,  25 
N.  H.  128. 

New  York. —  Wilmot  V.  Hurd,  11  Wend. 
584. 

North  Carolina. —  Erwin  v.  Maxwell,  7 
N.  C.  241,  9  Am.  Dec.  602. 

Wisconsin. —  Cougar  v.  Chamberlain,  14 
Wis.  258 ;  Morehouse  V.  Comstock,  42  Wis. 
626. 

United  States. —  Randall  v.  Rhodes,  20  Fed. 
Cas.  No.  11,556,  1  Curt.  90. 

England.— Ksiin  v.  Old,  2  B.  &  C.  627,  4 
D.  &  R.  52,  2  L.  J.  K.  B.  0.  S.  102,  26  Rev. 
Rep.  497,  9  E.  C.  L.  274;  Hopkins  v.  Tan- 
queray,  15  C.  B.  130,  2  C.  L.  R.  842,  18  Jur. 
608,  23  L.  J.  C.  P.  162,  2  Wkly.  Rep.  475; 
Camac  v.  Warriner,  1  C.  B.  356,  9  Jur.  162, 
50  E.  C.  L.  354;  Wood  v.  Smith,  4  C.  &  P. 
45,  8  L.  J.  K.  B.  0.  S.  50,  M.  &  M.  539,  5 
M.  &  R.  124,  19  E.  C.  L.  399;  Stucley  v. 
Baily,  1  H.  &  C.  405,  31  L.  J.  Exch.  483,  10 
Wkly.  Rep.  740. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  722,  724. 

A  statement  to  a  third  person  not  made 
a  part  of  the  negotiations  or  of  the  contract 
when  complete  cannot  be  the  basi^  of  a  war- 
ranty. Sipple  V.  Breen,  1  Harr.  (Del.) 
16. 

Part  payment. — A  binding  warranty  may 
be  made  after  part  payment  of  the  purchase- 
money  under  a  contract  of  sale,  but  before 
the  property  is  delivered.  Douglass  v.  Moses, 
89  Iowa  40,  56  N.  W.  271,  48  Am.  St.  Rep. 
353. 

Waiver. — A  seller  giving  a  bill  of  sale  con- 
taining a  warranty,  and  thereupon  receiving 
the  purchase-money,  waives  the  contention 
that  the  contract  of  sale  was  completed  by  a 
previous  oral  acceptance  of  the  buyer's  olVer 
to  purchase,  which  did  not  provide  for  a 


warranty.  Udell  v.  Sarafian,  19  Misc. 
(N.  Y.)  542,  43  N.  Y.  Suppl.  1092. 

47.  Wilmot  V.  Hurd,  11  Wend.  (N.  Y.) 
584;  Way  v.  Martin,  140  Pa.  St.  499,  21  Atl. 
428;  Falconer  v.  Smith,  18  Pa.  St.  130,  55 
Am.  Dec.  611;  Pinney  v.  Andrus,  41  Vt.  631. 

Separate  transactions. — Where  defendants 
gave  an  order  for  a  threshing  machine  of  a 
certain  kind,  on  the  back  of  which  order  was 
a  printed  warranty  of  that  kind  of  machine, 
but  plaintiff,  not  having  that  kind  of  ma- 
chine in  stock,  sold  defendants  one  of  an 
antiquated  pattern,  under  a  separate  verbal 
contract,  the  warranty  on  the  back  of  the 
order  did  not  apply  to  the  machine  furnished. 
Nichols  V.  Hail,  6  Nebr.  432.  To  the  same 
effect  see  Morehouse  v.  Comstock,  42  Wis. 
626.  And  see  Byrd  v.  Campbell  Printing 
Press,  etc.,  Co.,  90  Ga.  542,  16  S.  E.  267. 

Substitution  of  goods. — A  warranty  of  a 
machine  sold  may,  however,  by  agreement  of 
the  parties,  be  transferred  to  another  ma- 
chine substituted  for  the  first.  Sandwich 
Mfg.  Co.  V.  Kelly,  26  111.  App.  394. 

New  agreement. — \Vhere,  after  an  agTee- 
ment  for  an  exchange  of  horses  had  been 
made  between  the  parties  and  consummated 
by  a  delivery,  plaintiff  returned  the  horse  he 
had  received,  and,  after  rescinding  the  first 
agreement,  a  new  bargain  was  made,  by 
which  defendant  sold  his  horse  to  plaintiff 
for  one  hundred  dollars,  the  representations 
and  warranties  made  by  defendant  on  the 
first  bargain  did  not  enter  into  and  form  a 
part  of  the  second,  so  as  to  constitute  a 
warrantj?^  on  the  sale.  Shull  v.  Ostrander, 
63  Barb.  (N.  Y.)  130. 

48.  Kinch  v.  Haynes,  58  Misc.  (N.  Y.) 
499,  111  N.  Y.  Suppl.  618;  Erwin  r.  Max- 
well, 7  N.  C.  241,  9  Am.  Dec.  602:  Holmes  r. 
Tyson,  147  Pa.  St.  305,  23  Atl.  564,  15 
L.  R.  A.  209. 

49.  Vogel  V.  Scott,  66  HI.  426.  See  also 
Cameron  t*.  Ottinger,  1  Head  (Tenn.)  27, 
holding  that  where  a  vendor  of  a  slave,  ton 
months  after  the  sale  and  a  week  after  the 
death  of  the  slave,  gave  his  vendee  an  in- 
strument, under  seal  and  witnessed,  in  the 
nature  of  a  warranty  of  soundness,  reciting 
a  verbal  warranty  at  the  time  of  the  sale, 
this  instrument  did  not  merge  the  verbal 
warranty,  and  that,  although  incapable  of 
supporting  a  suit  on  it,  the  paper  should 
have  gone  to  the  jury  as  evidence  of  the  ver- 
bal warrantv  recited  in  it. 

50.  Savao^,  r.  Eakins.  31  111.  App.  267. 

51.  Torkelson  r.  Jorgenson,  28  :Minn.  383, 
10  N.  W.  416.  And  see  ]\Terriam  Paper  Co. 
r.  New  York  Market  Gardeners'  Assoc..  58 
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form  of  words  is  essential,^^  ^nd  it  is  not  necessary  that  the  word  "warrant'* 
should  be  used.^^  The  word  ''warrant"  is  not  so  technical  that  it  may  not  be 
suppUed  by  others.  It  is  enough  if  the  words  used  are  not  dubious  or  equivocal, 
and  if  it  appears  from  the  whole  evidence  that  the  affirmant  intended  to  warrant 
and  did  not  intend  to  express  a  mere  matter  of  judgment  or  opinion.^*  In  cases 
where  the  law  implies  a  warranty,  a  party  cannot  secure  the  benefits  of  an  express 
warranty  by  the  use  of  words  expressly  stating  the  obligations  which  the  law 
implies  without  such  words.^^ 

4.  Intention  of  Parties.  An  affirmation  made  by  the  seller  with  respect  to  the 
thing  sold  amounts  to  a  warranty  if  it  appears  to  have  been  so  intended  and 
understood  by  the  parties,^®  and  not  as  a  mere  matter  of  opinion  or  judg- 


Misc.  (N.  Y.)  236,  108  N.  Y.  Suppl.  1038; 
Woodridge  v.  Brown,  149  N.  C.  299,  62  S.  E. 
1076. 

52.  Alabama. —  Tabor  v.  Peters,  74  Ala. 
90,  49  Am.  Rep.  804. 

California, —  Polhemus  v.  Heiman,  45  Cal. 
573;  Moore  v.  McKinlay,  5  Cal.  471. 

Delaicare. —  Collins  v.  Tigner,  5  Pennew. 
345,  60  Atl.  978;  Cummins  f.  Ennis,  4  Pen- 
new.  424,  56  Atl.  377;  O'Neal  v.  Bacon,  1 
Houst.  215. 

Georgia. —  Burge  v.  Stroberg,  42  Ga.  88. 

Illinois. —  Robinson  v.  Harvey,  82  111.  58; 
Thorne  v.  MeVeagh,  75  111.  81;  Reed  v.  Hast- 
ings, 61  111.  266;  Adams  v.  Johnson,  15  111. 
345;  Hawkins  v.  Berry,  10  111.  36;  Towell  v. 
Gatewood,  3  111.  22,  33  Am.  Dec.  437. 

Indiana. —  Jones  f.  Quick,  28  Ind.  125. 

Michigan. —  Switzer  v.  Pinconning  Mfg. 
Co.,  59  Mich.  488,  26  N.  W.  762. 

Mississippi. —  Otts  v.  Alder  son,  10'  Sm.  & 
M.  476;  Kinley  v.  Fitzpatrick,  4  How.  59,  34 
Am.  Dec.  108. 

Missouri. —  Carter  v.  Black,  46  Mo.  384; 
Lindsay  v.  Davis,  30  Mo.  406;  Young  v.  Van 
Natta,  113  Mo.  App.  550,  88  S.  W.  123; 
Danforth  v.  Crookshanks,  68  Mo.  App.  311; 
Anthony  v.  Potts,  63  Mo.  App.  517;  Rans- 
berger  v.  Ing,  55  Mo.  App.  621. 

Neiv  Hampshire. —  Morrill  v.  Wallace,  9 
N.  H.  111. 

Neio  York. —  Heath  Dry  Gas  Co.  v.  Hurd, 
193  K  Y.  255,  86  N.  E.'l8;  Fairbank  Can- 
ning Co.  V.  Metzger,  118  N.  Y.  260,  23  N.  E. 
372,  16  Am.  St.  Rep.  753;  Hawkins  v.  Pem- 
berton,  51  N.  Y.  198,  10  Am.  Rep.  595; 
Heath  Dry  Gas  Co.  v.  Hurd,  124  N.  Y.  App. 
Div.  68,  108  N.  Y.  Suppl.  410  [reversed  on 
other  grounds  in  193  N.  Y.  255,  86  N.  E. 
18];  Rogers  v.  Ackerman,  22  Barb.  134; 
Murray  v.  Smith,  4  D?.ly  277;  Warren  v.  Van 
Pelt,  4  E.  D.  Smith  202;  Petty  v.  Fish,  31 
Misc.  739,  63  N.  Y.  Suppl.  192  [affirming 
30  Misc.  828,  61  N.  Y.  Suppl.  1127];  Oneida 
Mfg.  Soc.  V.  Lawrence,  4  Cow.  440. 

North  Carolina. — Woodridge  v.  Brown,  149 
N.  C.  299,  62  S.  E.  1076. 

Pennsylvania. —  Warren  v.  Philadelphia 
Coal  Co.,  83  Pa.  St.  437 ;  McAllister  v.  Mor- 
gan, 29  Pa.  Super.  Ct.  476. 

Tennessee. —  McGregor  v.  Penn,  9  Yerg.  74. 

Vermont.— Beemsin  v.  Buck,  3  Vt.  53,  21 
Am.  Dec.  571. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  729. 

Refusal  to  warrant. — A  representation  as 
to  quality  with  an  express  refusal  to  guar- 
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anty  the  quality  cannot  be  made  the  basis 
of  a  warranty.  Williams  d.  Louisiana  Lum- 
ber Co.,  105  La.  99,  29  So.  491. 

53.  Arkansas. — Buckman  v.  Haney,  11  Ark. 
339. 

Illinois. —  Wheeler  v.  Reed,  36  111.  81; 
Hawkins  v.  Berry,  10  111.  36. 

Indiana. — ^  Jones  v.  Quick,  28  Ind.  125. 

Iowa. —  Callanan  v.  Brown,  31  Iowa  333. 

Minnesota. —  Warder  v.  Bowen,  31  Minn. 
335,  17  N.  W.  943. 

Mississippi. —  Kinley  v.  Fitzpatrick,  4  How. 
59,  34  Am.  Dec.  108. 

Nebraska. —  Unland  v.  Garton,  48  Nebr. 
202,  66  N.  W.  1130;  Erskine  v.  Swanson,  45 
Nebr.  767,  64  N.  W.  216;  Patrick  v.  Leach, 
8  Nebr.  530,  1  N.  W.  853. 

New  Hampshire. —  Morrill  v.  Wallace,  9 
N.  H.  111. 

New  York. —  Fairbank  Canning  Co.  v.  Metz- 
ger, 118  N.  Y.  260,  23  N.  E.  372,  16  Am.  St. 
Rep.  753;  Blakeman  v.  Mackay,  1  Hilt.  266; 
Warren  v.  Van  Pelt,  4  E.  D.  Smith  202; 
Petty  V.  Fish,  31  Misc.  739,  63  N.  Y.  SuppL 
192  [affirming  30  Misc.  828,  61  N  Y.  Suppl. 
1127];  Jones  v.  Mayer,  16  Misc.  586,  38 
N.  Y.  Suppl.  801;  Whitney  v.  Sutton,  10 
Wend.  411;  Roberts  v.  Morgan,  2  Cow.  438; 
Chapman  v.  Murch,  19  Johns.  290,  10  Am. 
Dec.  227. 

Pennsylvania. —  Warren  v.  Philadelphia 
Coal  Co.,  83  Pa.  St.  437 ;  Weimer  v.  Clement, 
37  Pa.  St.  147,  78  Am.  Dec.  411;  Neilson  v. 
Wetherill,  1  Phila.  207. 

Tennessee. —  McGregor  v.  Penn,  9  Yerg.  74. 

England. —  Hopkins  v.  Tanqueray,  15  C.  B. 
130,  2  C.  L.  R.  842,  18  Jur.  608,  23  L.  J.  C.  P. 
162,  2  Wkly.  Rep.  475,  80  E.  C.  L.  130. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  729. 

54.  Warren  V.  Philadelphia  Coal  Co.,  83 
Pa.  St.  437. 

55.  Heath  Dry  Gas  Co.  i\  Hurd,  193  N.  Y. 
255,  86  N.  E.  18. 

56.  Alabama. —  Claghorn  v.  Lingo,  62  Ala. 
230;  Barnett  v.  Stanton,  2  Ala.  181. 

Arkansas. —  Buckman  v.  Haney,  11  Ark. 
339. 

California. —  McLennan  v.  Ohmen,  75  Cal. 
558,  17  Pac.  687 ;  Polhemus  v.  Heiman,  45 
Cal.  573. 

Delaioare. —  O'Neal  v.  Bacon,  1  Houst.  215; 
Tyre  v.  Causey,  4  Harr.  425. 

Illinois. —  Phillips  V.  Vermillion,  91  111. 
App.  133. 

Indiana. —  Jones  v.  Quick,  28  Ind.  125; 
House  V.  Fort,  4  Blackf.  293. 
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ment.^^  The  rule  is  broadlj^  stated  in  most  decisions  that  a  mere  affirmation  does 
not  constitute  a  warranty  unless  shown  to  be  so  intended  and  understood  by  the 
parties,  and  not  as  a  mere  matter  of  opinion;  that  in  the  contract  of  warranty, 
there  must  be  an  agreement  of  the  minds  of  the  contracting  parties  as  in  all  other 
contracts.^^  And  while  there  are  decisions  to  the  effect  that  the  actual  intent 
of  the  seller  to  warrant  the  thing  sold  is  immaterial  if  the  affirmations  made  — 
whether  written  or  oral  —  and  relied  on  by  the  buyer  as  an  inducement  to'  pur- 
chase, import  a  warranty,    that  the  seller  is  responsible  for  the  language  he  uses, 


Maine. — ■Hillman  v.  Wilcox,  30  Me.  170. 

Massachusetts. —  Hastings  v.  Levering,  2 
Pick.  214,  13  Am.  Dec.  420. 

Michigan. —  Switzer  v.  Pinconning  Mfg.  Co., 
59  Mich.  488,  26  IST.  W.  762. 

Mississippi. —  Otts  v.  Alderson,  10  Sm.  & 
M.  476;  Kinley  v.  Fitzpatrick,  4  How.  59, 
34  Am.  Dec.  108. 

Missouri. — 'Matlock  v.  Meyers,  64  Mo.  531. 

New  Hampshire. —  Morrill  v.  Wallace,  9 
N.  H.  111. 

New  York. —  Murray  v.  Smith,  4  Daly  277; 
Warren  v.  Van  Pelt,  4  E.  D.  Smith  202. 

Pennsylvania. —  Warren  v.  Philadelphia 
Coal  Co.,  83  Pa.  St.  437;  Herman  v.  Brinker, 
17  Pa.  Super.  Ct.  177. 

Vermont. —  Richardson  V.  Grandy,  49  Vt. 
22;  Foster  v.  Caldwell,  18  Vt.  176. 

Virginia. —  Reese  v.  Bates,  94  Va.  321,  26 
S.  E.  865;  Mason  v.  Chappell,  15  Gratt.  572. 

England. —  Pasley  v.  Freeman,  3  T.  R.  51, 
1  Rev.  Rep.  634,  100  Eng.  Reprint  450. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  728. 

57.  Hillman  v.  Wilcox,  80  Me.  170;  War- 
ren V.  Philadelphia  Coal  Co.,  83  Pa.  St.  437. 
And  see  cases  cited  in  the  preceding  notes. 

58.  Arkansas. —  James  v.  Bocage,  45  Ark. 
284.  And  see  Sauerman  v.  Simmons,  74  Ark. 
563,  86  S.  W.  429. 

Delaware. —  Collins  V.  Tigner,  5  Pennew. 
345,  60  Atl.  978. 

Georgia. —  Terhune  v.  Dever,  36  Ga.  648. 

Illinois.— Wheeler  v.  Reed,  36  111.  81; 
Adams  v.  Johnson,  15  111.  345;  Ender  v. 
Scott,  11  111.  35;  Hawkins  v.  Berry,  10  111.  36. 

Indiana. —  Humphreys  v.  Comline,  8  Blackf . 
516;  House  v.  Fort,  4  Blackf.  293. 

/oM;a.— McGrew  v.  Forsythe,  31  Iowa  179. 

Kentucky. —  Bacon  v.  Brown,  3  Bibb  35. 

Maine. —  Bryant  v.  Crosby,  40  Me.  9. 

Maryland. —  Osgood  v.  Lewis  2  Harr.  &  G. 
495. 

Michigan. —  Switzer  v.  Pinconning  Lumber 
Co.,  59  Mich.  488,  26  N.  W.  762. 

Minnesota. —  Torkelson  v.  Jorgenson,  28 
Minn.  383,  10  N.  W.  416;  Zimmerman  v. 
Morrow,  28  Minn.  367,  10  N.  W.  139. 

Missouri. —  Matlock  v.  Meyers,  64  Mo.  531. 

Nebraska. —  Patrick  v.  Leach,  8  Nebr.  530, 

I  N.  W.  853. 

New  York. —  Warren  v.  Van  Pelt,  4  E.  D. 
Smith  202;  Oneida  Mfg.  Co.  v.  Lawrence,  4 
Cow.  440;  Swett  v.  Colgate,  20  Johns.  196, 

II  Am.  Dec.  266;  Seixas  v.  Woods,  2  Cai.  48. 
North    Carolina. —  Horton    v.    Green,  66 

N.  C  596;  Henson  v.  King,  48  N.  C.  419; 
Baum  V.  Stevens,  24  N.  C.  411;  Erwin  r. 
Maxwell,  7  N.  C.  241,  9  Am.  Dec.  602. 

Pennsylvania. —  Holmes  r.  Tyson,  147  Pa. 
St.  305,  23  Atl.  564,  15  L  R.  A.  209;  Bigler 
V.  Flickinger,  55  Pa.  St.  279;   Weimer  v. 


Clement,  37  Pa.  St.  147,  78  Am.  Dec.  411; 
Wetherill  v.  Neilson,  20  Pa.  St.  448,  54  Am. 
Dec.  741;  McAllister  v.  Morgan,  29  Pa.  Super. 
Ct.  476;  Krauskopf  v.  Pennynack  Yarn 
Finishing  Co.,  26  Pa.  Super.  Ct.'  506 ;  Her- 
man V.  Brinker,  17  Pa.  Super.  Ct.  177;  Ben- 
head  f.  Scott,  1  Phila.  84, 

Vermont. —  Enger  v.  Dawley,  62  Vt.  164, 
19  Atl.  478;  Bond  v.  Clark,  35  Vt.  577; 
Foster  v.  Caldwell,  18  Vt.  176;  Beeman  v. 
Buck,  3  Vt.  53,  21  Am.  Dec.  571. 

Virginia. —  Mason  v.  Chappell,  15  Gratt. 
572. 

Wisconsin. —  Austin  v.  Nickerson,  21  Wis. 
542. 

England. —  Chandler  v.  Lopus,  Cro.  Jac.  4, 
79  Eng.  Reprint  3. 

59.  Reese  v.  Bates,  94  Va.  321,  26  S.  E. 
865. 

60.  Kentucky. —  McClintock  v.  Emick,  87 
Ky.  160,  166,  7  S.  W.  903,  9  Ky.  L.  Rep. 
995,  where  the  court  said:  "If  the  vendor 
expressly  warranted  the  article  to  be  sound, 
and  did  not  merely  express  a  belief  as  to  it, 
then  he  is  liable  without  regard  to  his  in- 
tention. He  has  lulled  the  vendee  into 
security  as  to  its  condition,  and  he  will  not, 
and  ought  not,  in  good  morals,  to  be  heard 
to  say  that  he  did  not  intend  the  purchaser 
to  rely  upon  the  warranty " )  ;  Harrigan  v. 
Advance  Thresher  Co.,  81  S.  W.  261,  26  Ky. 
L.  Rep.  317. 

Nebraska. —  Erskine  v.  Swanson,  45  Nebr. 
767,  64  w.  216,  in  which  it  was  said  that 
if  a  vendor  of  property  knows  that  repre- 
sentations made  by  him  as  to  the  soundness 
or  condition  of  the  property  sold  are  re- 
garded by  his  vendee  as  warranties  on  the 
part  of  the  vendor  and  believed  in,  relied, 
and  acted  upon  as  such  by  the  vendee,  then 
the  vendor  is  estopped  from  asserting  that 
such  representations  were  not  warranties. 
Halliday  v.  Bricgs,  15  Nebr.  219,  18  N.  W. 
55. 

New  York. —  Hawkins  v.  Pemberton,  51 
N.  Y.  198,  202,  10  Am.  Rep.  595,  where  the 
court  said :  "  If  the  contract  be  in  writing 
and  it  contains  a  clear  warranty,  the  vendor 
will  not  be  permitted  to  say  that  he  did  not 
intend  what  his  language  clearly  and  ex- 
plicitly declares;  and  so  if  it  be  by  parol, 
and  the  representation  as  to  the  character  or 
quality  of  the  article  sold  be  positive,  not 
mere  matter  of  opinion  or  judgment,  and  the 
vendee  understands  it  as  a  warranty,  and  he 
relies  upon  it  and  is  induced  by  it,  the  ven- 
dor is  bound  by  the  warranty,  no  matter 
whether  he  intended  it  to  be  a  warrant^i  or 
not."  Navlor  McSwegan.  2  :Misc.  255,  21 
N.  Y.  Suppl.  930. 
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and  cannot  escape  liability  by  claiming  that  he  did  not  intend  to  convey  the 
impression  which  his  representations  were  calculated  to  produce/^  it  is  not  believed 
that  there  is  any  conflict  between  this  and  the  preceding  proposition,  as  it  amounts 
to  no  more  than  an  apphcation  of  the  well  settled  principle  that  the  secret  inten- 
tion of  the  parties,  if  different  from  the  expressed  intention,  will  not  prevail,  as 
the  law  looks  to  what  the  parties  said  as  indicating  the  real  intention. The 
true  aim  in  construing  every  agreement,  that  of  warranty  included,  is  of  course 
to  reach  the  real  intention  of  the  parties  to  it.  This  is  accomplished,  not  by 
taking  what  they  may  afterward  say  their  intentions  were,  but  what  they  appear 
to  have  been  from  the  words  employed,  the  occasion  of  using  them,  and  all  accom- 
panying facts  and  circumstances  explanatory  thereof. It  has  been  said  that  the 
decisive  test  in  determining  whether  the  affirmation  was  intended  as  a  warranty 
is  whether  the  seller  assumes  to  assert  a  fact  of  which  the  buyer  is  ignorant, 
or  merely  states  an  opinion  or  judgment  upon  a  matter  of  which  the  seller  has 
no  special  knowledge  and  on  which  the  buyer  may  also  be  expected  to  have  an 
opinion  and  to  exercise  his  judgment.  In  the  former  case  there  is  a  warranty,  in 
the  latter,  not.*^* 

5.  Necessity  For  Reliance  on  Warranty.^^  In  order  to  maintain  an  action 
for  breach  of  warranty  it  must  be  shown  that  the  warranty  was  rehed  on.^^  While 
the  affirmation  or  promise  need  not  have  been  the  sole  inducement  to  the  pur- 
chase it  must  have  been  an  operative  cause. ®^ 

6.  Knowledge  of  Defects  —  a.  Of  Buyer — (i)  Obvious  and  Latent 
Defects.  While  as  a  general  rule  a  general  warranty  will  cover  all  latent 
defects,^^  it  is  also  the  mle  that,  except  in  certain  cases  hereinafter  stated, 


Washington. — Northwestern  Lumber  Co.  v. 
Callendar,  36  Wash.  492,  79  Pac.  30;  Hunt- 
ington V.  Lombard,  22  Wash.  202,  60  Pac. 
414. 

Wisconsin. —  Neave  v.  Arntz,  56  Wis.  174, 
176,  14  N.  W.  41,  where  the  court  said:  "It 
is  true,  the  defendant  denies  having  '  war- 
ranted '  the  reaper,  but  he  admits  the  state- 
ments which,  in  law,  constitute  a  warranty. 
Having  admitted  the  facts  which,  in  law, 
constitute  a  warranty,  his  denial  of  the  war- 
ranty is  a  mere  denial  that  the  law  is  what 
it  is." 

61.  Hawkins  v.  Pemberton,  51  N.  Y.  198, 
10  Am.  Rep.  595.  And  see  Halliday  v\ 
Briggs,  15  Nebr.  219,  18  N.  W.  55. 

62.  See  Contracts,  9  Cyc.  578;  and  Halli- 
day V.  Briggs,  15  Nebr.  219,  18  N.  W.  55. 

63.  Halliday  v.  Briggs,  15  Nebr.  219,  18 
N.  W.  55. 

64.  Benjamin  Sales  659.  See  also  the 
following  cases  approving  this  rule :  Kenner 
V.  Harding,  85  111.  264,  28  Am.  Rep.  615; 
Stryker  v.  Crane,  33  Nebr.  690,  50  N.  W. 
1132;  Halliday  v.  Briggs,  15  Nebr.  219,  18 
N.  W.  55;  Reese  v.  Bates,  94  Va.  321,  26 
S.  E.  865 ;  Pasley  v.  Freeman,  3  T.  R.  57,  1 
Rev.  Rep.  634,  100  Eng.  Reprint  450. 

65.  Question  for  jury  see  infra,  VII.  J, 
3,  1,   (II),  (A). 

66.  Illinois. —  Evans  v.  Schriver  Laundry 
Co.,  57  111.  App.  150:  Wilcox  v.  Carson,  29 
HI.  App.  70. 

loioa. —  Richardson  v.  Coffman,  87  Iowa 
121,  54  N.  W.  356. 

Maryland.— Tsijmon  v.  Mitchell,  1  Md.  Ch. 
496. 

Mimnesota. — Torkelson  r.  Jorgenson,  28 
Minn.  383,  10  N.  W.  416. 
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Nebraska. —  Watson  v.  Roode,  30  Nebr. 
264,  46  N.  W.  491;  Halliday  v.  Briggs,  15 
Nebr.  219,  18  N.  W.  55;  Little  v.  Woodworth, 
8  Nebr.  281. 

Neio  York. —  Fairbank  Canning  Co.  v. 
Metzger,  118  N.  Y.  260,  23  N.  E.  372,  16 
Am.  St.  Rep.  753;  Crocker- Wheeler  Electric 
Co.  V.  Johns-Pratt  Co.,  29  N.  Y.  App.  Div. 
300,  51  N.  Y.  Suppl.  793;  Coates  v.  Harvey, 
10  N.  Y.  St.  276 ;  Oneida  Mfg.  Soc.  v,  Law- 
rence, 4  Cow.  440. 

Contra.— Shordan  v.  Kyler,  87  Ind.  38, 
holding  that  the  buyer  "^may  recover  for 
breach  of  an  express  warranty  in  the  sale 
of  goods,  although  he  was  not  induced  by 
the  warranty  to  make  the  purchase  and  did 
not  rely  thereon. 

67.  Mitchell  v.  Pinckney,  127  Iowa  696, 
104  N.  W.  286.  And  see  Powell  v.  Chittick, 
89  Iowa  513,  56  N.  W.  652;  Tewksbury  v. 
Bennett,  31  Iowa  83. 

If  the  buyer  relies  partly  upon  an  examina- 
tion and  test  of  the  article  sold,  but  mainly 
upon  the  representations  of  the  seller,  and 
these  representations  were  with  the  intent 
that  they  should  be  relied  upon,  it  is  a  war- 
ranty upon  which  he  may  recover.  Keely  v. 
Turbeville,  11  Lea  (Tenn.)  339. 

68.  Alabama. —  Brown  v.  Freeman,  79  Ala. 
406;  Livingston  v.  Arrington,  28  Ala.  424. 

Arkansas. — Thompson  v.  Bertrand,  23  Ark. 
730. 

Delaicare. —  Burton  v.  Young,  5  Harr.  233. 

Georgia. —  Snowden  v.  Waterman,  28  S.  E. 
121,  100  Ga.  588;  Miller  v.  Moore,  83  Ga. 
684,  10  S.  E.  360,  20  Am.  St.  Rep.  329,  6 
L.  R.  A.  374;  Hook  v.  Stovall,  21  Ga.  69. 

Illinois. —  Hodgman  v.  State  Line,  etc.,  R. 
Co.,  45  111.  App.  395. 
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a  general  warranty  does  not  cover  an  obvious  defect.  The  reason  for  the 
rule  rests  on  the  presumed  intention  of  the  parties  who  cannot  be  supposed,  the 
one  to  assert  and  the  others  to  rely,  on  what  they  know  to  be  untrue. ''^  The 
rule  that  a  general  warranty  will  not  extend  to  visible  defects  does  not  apply 
where  the  seller  uses  art  to  conceal  and  succeeds  in  concealing  such  defects,  or 
misrepresents  their  nature  and  effect. '^^  Nor  does  it  extend  to  an  apparent  defect 
to  understand  the  nature  of  which  requires  special  skill,  knowledge,  or  judgment, 
as  where  the  defect  is  visible  but  the  nature  and  effect  thereof  is  not  apparent  or 
understood  by  the  buyer.      And  a  warranty  may  be  so  expressed  as  to  protect 


loica. —  Raeside  v,  Hamm,  87  Iowa  720,  54 
N.  W.  1079;  Storrs  V,  Emerson,  72  Iowa  390, 
34  N.  W.  176. 

Massachusetts. —  Brown  v.  Bigelow,  10 
Allen  242. 

Missouri. —  Thompson  v.  Botts,  8  Mo.  710. 
NeiD  York. —  Parks  V.  Morris,  etc.,  Co.,  54 
N.  Y.  586. 

North  Carolina. — Love  v.  Miller,  104  K  C. 
582,  10  S.  E.  685. 

Wisconsin. —  Vates  v.  Cornelius,  59  Wis. 
615,  18  K  W.  474. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  738. 

69.  Alabama. —  Brown  v.  Freeman,  79  Ala. 
406;  Livingston  v.  Arrington,  28  Ala.  424; 
Ricks  V.  Dillahunty,  8  Port.  133. 

Arkansas. — Thompson  v.  Bertrand,  23  Ark. 
730;  Jordan  v.  Foster,  11  Ark.  139. 

Colorado. —  Huston  v.  Plato,  3  Colo.  402. 

Georgia. —  Miller  v.  Moore,  83  Ga.  684,  10 
S.  E.  360,  20  Am.  St.  Rep.  329,  6  L.  R.  A. 
374;  Marshall  V.  Drawhorn,  27  Ga.  275. 

Indiana. —  Connersville  v.  Wadleigh,  7 
Blackf.  102,  41  Am.  Dec.  214. 

Kansas. —  Scott  v.  Geiser,  70  Kan.  500,  80 
Pac.  955,  70  Kan.  498,  78  Pac.  823. 

Louisiana. —  Berret  v.  Adams,  10  La,  Ann. 
77;  Campbell  v.  Botts,  5  La.  Ann.  106;  Le- 
besque  i?.  Bonin,  3  Rob.  12. 

Massachusetts. —  Brown  v.  Bigelow,  10 
Allen  242. 

Minnesota. — Maxwell  v.  Lee,  34  Minn.  511, 

27  N.  W.  196;  McCormick  v.  Kelly,  28  Minn. 
135,  9  N.  W.  675. 

Missouri.— Stewart  V.  Dugin,  4  Mo.  245, 

28  Am.  Dec.  348;  Knoepker  v.  Ahman,  99 
Mo.  App.  30,  72  S.  W.  483. 

Neio  Hampshire. —  Leavitt  V.  Fletcher,  60 
N.  H.  182. 

Nev)  York. —  Bennett  V.  Buchan,  76  N.  Y. 
386;  Birdseye  v.  Frost,  34  Barb.  367;  Gilbert 
Car  Mfg.  Co.  v.  Mann,  3  N.  Y.  St.  301; 
Schuyler  v.  Russ,  2  Cai.  202. 

Pennsylvania. — Mulvany  v.  Rosenberger, 
18  Pa.  St.  203. 

^outh  Carolina. — Scarborough  v.  Reynolds, 
13  Rich.  98. 

Tennessee. — Fisher  v.  Pollard,  2  Head  314, 
75  Am.  Dec.  740;  Long  v.  Hicks,  2  Humphr. 
305. 

Texas. —  Williams  \\  Ingram,  21  Tex.  300. 

Vermont. —  Drew  r.  Edmunds,  00  Vt.  401, 
15  Atl.  100,  6  Am.  St.  Rep.  122;  Morrill  v. 
Bemis,  37  Vt.  155;  Hill  v.  North,  34  Vt. 
604. 

England. —  Margetson  v.  Wright,  7  Bing. 
603,  5  M.  &  P.  600,  20  E.  C.  L.  209. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  713,  739, 


Calling  original  vendor  in  warranty. —  A 

vendor  who,  when  sued  in  redhibition,  alleges 
that  the  defect  was  apparent,  cannot  recover 
against  his  own  vendor  cited  in  warranty. 
Lemos  v.  Daubert,  8  Rob.  (La.)  225. 

Actual  or  constructive  notice. —  Either  ac- 
tual or  constructive  notice  of  defects  in  prop- 
erty purchased  will  estop  the  purchaser  from 
claiming  a  breach  of  warranty  as  to  such 
defects.    Bennett  v.  Buchan,  76  N.  Y.  386. 

70.  Chadsey  v.  Greene,  24  Conn.  562; 
Brown  v.  Bigelow,  10  Allen  (Mass.)  242; 
Hill  V.  North,  34  Vt.  604. 

71.  Connecticut. —  Chadsey  v.  Greene,  24 
Conn.  562. 

Illinois.  —  Kenner  v.  Harding,  85  111.  264, 
28  Am.  Rep.  615. 

Kentucky. —  Robertson  v.  Clarkson,  9  B. 
Mon.  506. 

Maine. —  Irving  v.  Thomas,  18  Me.  418. 

Massachusetts. —  Henshaw  i/.  Robins,  9 
Mete.  83,  43  Am.  Dec.  367. 

Teccas. —  Fay  Fruit  Co.  V.  Talerico,  (Civ. 
App.  1902)  69  S.  W.  196. 

Vermont. —  Pinney  f   Andrus,  41  Vt.  631. 

72.  Chatfield  v.  Frost,  3  Thomps.  &  C. 
(N.  Y.)  357. 

73.  Arkansas. —  Jordan  v.  Foster,  11  Ark. 
139. 

Delaicare. —  Burton  r.  Young,  5  Harr.  233. 
Neio  York. —  Birdseye  v.  Frost,  34  Barb. 
367. 

South  Carolina. — Stucky  v.  Clj^burn,  Cheves 
186,  34  Am.  Dec.  590;  Limehouse  v.  Grav, 
3  Brev.  231. 

Vermont. —  Pinnev  v.  Andrus,  41  Vt.  631; 
Hill  V.  North,  34  Vt.  604. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  792. 

74.  Brown  v.  Bigelow,  10  Allen  (Mass.) 
242;  Chatfield  v.  Frost,  3  Thomps.  &  C. 
(N.  Y.)  357;  Wilson  v.  Ferguson.  Cheves 
(S.  C.)  190;  Hill  r.  North,  34  Vt.  604,  615. 
where  the  court  said:  "The  rule  excluding 
from  a  warranty  such  defects  as  are  known 
to  the  purchaser,  only  applies  to  such  as  are 
perfectly  obvious  to  the  senses,  and  the 
effects  and  consequences  of  which  may  be 
accurately  estimated,  so  that  no  purchaser 
would  expect  the  seller  intended  to  warrant 
against  them.  All  other  defects,  though  ap- 
parent to  some  extent,  but  still  equivocal  and 
doubtful  in  their  character,  whether  they  are 
permanent  or  temporary,  or  wliether  they  are 
mere  harmless  blemishes  or  but  partially 
developed  unsoundness,  must  be  understood 
to  be  included  and  covered  by  a.  general  war- 
ranty; and  warranties  are  usuallv  asked  and 
given  to  protect  purchasers  against  the  risk 
presented  by  such  cases." 
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the  buyer  against  the  consequences  of  patent  defects/^  especially  where  the  nature 
and  extent  of  the  defect  may  reasonably  be  supposed  to  be  more  within  the  knowl- 
edge of  the  seller  than  the  buyer. '^^  However,  the  intention  that  the  warranty 
should  cover  the  defects  should  be  clearly  and  unequivocally  manifested.'^' 

(ii)  Inspection,  Examination,  or  Test.  Where  there  is  an  express 
warranty  the  buyer  is  under  no  obhgation  to  inspect  or  examine  the  goods  pur- 
chased, but  may  rely  on  the  warranty. "^^  The  main  purpose  of  a  warranty  is 
often  to  excuse  examination  and  render  examination  unnecessary.'^^  And  even 
if  the  buyer  does  make  an  examination  of  the  goods,  this  does  not  necessarily  do 
away  with  the  effect  of  the  warranty.*^  A  purchaser  may  examine  the  goods 
and  exercise  his  own  judgment,  and  at  the  same  time  may  protect  himself  by 
taking  a  warranty. 

b.  Of  Seller.  Where  there  is  a  warranty  it  is  immaterial  whether  the  seller 
knew  his  statements  were  untrue  or  not,^^  unless  the  seller  limits  the  warranty 


75.  Georgia. —  Fletcher  v.  Young,  69  Ga. 
591;  Marshall  f.  Drawhorn,  27  Ga.  275. 

Illinois. —  Kenner  v.  Harding,  85  111.  264, 
28  Am.  Rep.  6a5. 

Massachusetts. —  Smith  i;.  Hale,  158  Mass. 
178,  33  N.  E.  493,  35  Am.  St.  Rep.  485. 

Minnesota. — >  Fitzgerald  v.  Evans,  49  Minn. 
541,  52  N.  W.  143;  McCormiek  v.  Kelly,  28 
Minn.  135,  9  N.  W.  675. 

Mississippi. —  Shewalter  v.  Ford,  34  Miss. 
417. 

Missouri. —  Branson  v.  Turner.  77  Mo.  489; 
Woods  V.  Thompson,  114  Mo.  App.  38,  88 
S.  W.  1126;  June  v.  Falkinburg,  89  Mo.  App. 
563;  Samuels  v.  Guin,  49  Mo.  App.  8. 

Nebraska. — Watson  v.  Roode,  30  Nebr.  264, 
46  N.  W.  491,  43  Nebr.  348,  01  N".  W.  625. 

South  Carolina. — Wallace  v.  Frazier,  2 
Nott  &  M.  516. 

Vermont. —  Pinnev  l\  Andrus,  41  Vt.  631; 
Hill  V.  North,  34  Vt.  604. 

England. —  Leddard  V.  Kain,  2  Bing.  183, 
3  L.  J.  C.  P.  0.  S.  246,  9  Moore  C.  P.  356, 
27  Rev.  Rep.  582,  9  E.  C.  L.  537. 

Warranty  covering  obvious  and  hidden  de- 
fects.—  A  warranty  that  certain  metallic 
cylinders  shall  "  finish  sound "  requires  only 
that  the  shells  should,  when  finished,  be  free 
from  cracks  and  air  holes,  both  obvious  and 
hidden.  H.  H.  Franklin  Mfg.  Co.  v.  Lamson, 
etc.,  Mfg.  Co.,  189  Mass.  344,  75  N.  E.  624,  3 
L.  R.  A.  N.  S.  345. 

Purchase  of  second-hand  machine. —  In  an 
action  to  recover  damages  for  breach  of  war- 
ranty of  quality  and  fitness  on  the  sale  of  a 
second-hand  electric  dynamo,  it  was  error 
for  the  court  to  define  a  second-hand  ma- 
chine, and  tell  the  jury  that  such  a  machine 
was  not  as  good  as  a  new  one.  Waupaca 
Electric  Light,  etc.,  Co.  v  Milwaukee  Elec- 
tric R.,  etc.,  Co.,  112  Wis.  469,  88  N.  W. 
308. 

76.  Branson  v.  Turner,  77  Mo.  489. 

77.  Fitzgerald  v.  Evans,  49  Minn.  541,  52 
N.  W.  143.  And  see  Marshall  v.  Drawhorn, 
27  Ga.  275;  McCormiek  v.  Kelly,  28  Minn. 
135,  9  N.  W.  675. 

78.  Alabama. —  Brown  v.  Freeman,  79  Ala. 
406. 

Georgia. —  North  Georgia  Milling  Co.  v. 
Henderson  El.  Co.,  130  Ga.  113,  60  S.  E. 
258;  Springer  r.  Indianapolis  Brewing  Co., 
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126  Ga.  321,  55  S.  E.  153;  Moultrie  Repair 
Co.  f.  Hill,  120  Ga.  730,  48  S.  E.  143. 

Massachusetts. — ^  Gould  v.  Stein,  149  Mass. 
570,  22  N.  E.  47,  14  Am.  St.  Rep.  455,  5 
L.  R.  A.  213. 

Texas. —  Barnum  Wire,  etc..  Works  v. 
Seley,  34  Tex.  Civ.  App.  47,  77  S.  W. 
827. 

Washington. —  Tacoma  Coal  Co  v.  Brad- 
ley, 2  Wash.  600,  27  Pac.  454,  26  Am.  St. 
Rep.  890. 

79.  Brown  v.  Freeman,  79  Ala.  406; 
Meickley  v.  Parsons,  66  Iowa  63,  23  N.  W. 
265,  55  Am.  Rep.  261. 

80.  Gould  V.  Stein,  149  Mass.  570,  22  N.  E. 
47,  14  Am.  St.  Rep.  455,  5  L.  R.  A.  213. 

81.  Smith  V.  Hale,  158  Mass.  178,  33  N.  E. 
493,  35  Am.  St.  Rep.  485;  Woods  v.  Thomp- 
son, 114  Mo.  App.  38,  88  S.  W.  1126. 

82.  Alabama.— mddle  v.  Webb,  110  Ala. 
599,  18  So.  323;  Ricks  v.  Dillahunty,  8  Port. 
133. 

Connecticut. —  Bartholomew  v.  Bushnell,  20 
Conn.  271,  52  Am.  Dec.  338. 

Delaware. —  Cummins  v.  Ennis,  4  Pennew. 
424,  56  Atl.  377;  Tyre  v.  Causey,  4  Harr. 
425. 

Georgia. —  Snowden  v.  Waterman,  100  Ga. 
588,  28  S.  E.  121 ;  Burge  v.  Stroberg,  42  Ga. 
88. 

Kentucky/. —  Carstarphen  v.  Graves,  1  A.  K. 
Marsh.  435;  Bedford  v.  Magibben,  13  S.  W. 
1082,  12  Ky.  L.  Rep.  193. 

Maryland. —  Hyatt  V.  Boyle,  5  Gill  &  J. 
110,  25  Am.  Dec.  276. 

Massachusetts. —  Conner  v.  Henderson,  15 
Mass.  319,  8  Am.  Dec.  103;  Bradford  v. 
Manly,  13  Mass.  139,  7  Am.  Dec.  122. 

Michigan. —  Van  Hoesen  v.  Cameron,  54 
Mich.  609,  20  N.  W.  609. 

Mississippi. —  McKee  v.  Jones,  67  Miss.  405, 
7  So.  348;  McLeod  v.  Tutt,  1  How.  288. 

New  York. —  Brisbane  v.  Parsons,  33  N.  Y. 
332;  Lewis  v.  Doyle,  13  N.  Y.  App.  Div.  291, 
43  N.  Y.  Suppl.  201;  Moore  v.  Noble,  53 
Barb.  425;  Ross  i\  Mather,  47  Barb.  582 
[reversed,  on  other  grounds  in  51  N.  Y.  108]  ; 
Carley  v.  Wilkins,  6  Barb.  557. 

North  Dakota. —  Larson  v.  Calder,  16  N.  D. 
248,  113  N.  W.  103. 

Pennsylvania. —  Fanleer  v.  Earle,  26  Pa. 
St.  277;  Irwin  r.  Rankin,  Add.  146;  Wilson 
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by  the  extent  of  his  knowledge. But  a  warranty  does  not  cease  to  be  such 
because  the  statements  were  false  and  fraudulently  made.^'^ 

7.  Exclusion  of  Warranty  by  Written  Instrument.*^  The  purchaser  cannot 
avail  himself  of  a  parol  warranty  where  the  contract  of  sale  is  in  writing.      If  the 


f.  Belles,  22  Pa.  Super.  Ct.  477;  Smith  v. 
Williams,  1  Law  Rep.  263. 

South  Carolina. —  Martin  v.  Howil,  2 
Treadw.  750. 

Tennessee. — Waterbury  v.  Russell,  8  Baxt. 
159;  Hogg  V.  Cardwell,  4  Sneed  151. 

Texas. —  Sanders  v.  Britton,  (Civ.  App. 
1898)  47  S.  W.  550,  (Civ.  App.)  45  S.  W. 
209;  Norris  v.  Parker,  15  Tex.  Civ.  App.  117, 
38  S.  W.  259. 

England. — Anonymous,  Lofft.  146,  98  Eng. 
Reprint  579. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  726. 

Disclaimer  of  knowledge. —  If  the  seller 
disclaims  all  knowledge  as  to  the  horse 
offered  for  sale,  except  such  as  he  has  gained 
from  the  written  pedigree,  there  is  no  v/ar- 
ranty.   Dunlop  v.  Waugh,  1  Peake  N  P.  123. 

Instruction. —  An  instruction  that  a  war- 
rantor must  have  known  that  the  property 
was  not  as  represented,  in  order  to  consti- 
tute a  breach,  is  not  cured  by  another  cor- 
rect charge  as  to  warranty.  Sanders  v.  Brit- 
ten, (Tex.  Civ.  App.  1898)  47  S.  W.  550, 
(Civ.  App.)  45  S.  W.  209. 

83.  White  v.  Slatter,  5  La.  Ann.  29 ;  Hubby 
V.  Stokes,  22  Tex.  217.  But  see  Collins  f. 
McCargo,  6  Sm.  &  M.  (Miss.)  128,  holding 
that  a  warranty  of  freedom  from  defects, 
"  so  far  as  I  know  or  believe,"  is  an  unlim- 
ited warranty  of  soundness. 

Instructions. —  Where  the  seller  had  made 
certain  representations  as  to  the  qualities 
and  condition  of  the  article  sold  so  far  as 
he  knew,  and  no  evidence  of  any  artifice 
on  his  part  in  making  such  qualification  is 
shown,  an  instruction  submitting  the  ques- 
tion of  the  seller's  intent  to  deceive  is  prop- 
erly refused.  Burnham  V.  Sherwood,  56  Conn. 
229,  14  Atl.  715. 

84.  Tabor  v.  Peters,  74  Ala.  90,  49  Am. 
Rep.  804;  Carter  v.  Abbott,  33  Iowa  180; 
Waterbury  v.  Russell,  8  Baxt.  (Tenn.)  159. 
See  also  "^Marsh  v.  Webber,  16  Minn.  418; 
Conner  v.  Crunk,  2  Head  (Tenn.)  246. 

85.  Exclusion  of  implied  warranty  by 
written  instrument  see  infra,  VII,  D,  3. 

86.  Alabama. —  Whitehead  v.  Lane,  etc., 
Co.,  72  Ala.  39. 

Connecticut. — Mullain  v.  Thomas,  43  Conn. 
252. 

Georgia. —  Martin  v.  Moore,  63  Ga.  531; 
Baldwin  v.  Daniel,  69  Ga.  782. 

Illinois. — Robinson  v.  McNeill,  51  111.  225; 
Graham  v.  Eiszner,  28  111.  App.  269. 

Indiana. — Johnson  v.  McCabe,  37  Ind.  535; 
McClure  v.  Jeffrey,  8  Ind.  79. 

Iowa. —  Shepherd  V.  Gilroy,  46  Iowa  193. 

Kansas. — Diebold  Safe,  etc.,  Co.  v.  Huston, 
55  Kan.  104,  39  Pac.  1035,  28  L.  R.  A.  53; 
Richardson  v.  Great  Western  Mfg.  Co.,  3 
J\an.  App.  445,  43  Pac.  809 ;  Kansas  Refrig- 
erator Co.  V.  Pert,  3  Kan.  App.  364,  42  Pac. 
943. 

Kentucky. — Worland  r.  Secrest,   106  Ky. 


711,  51  S.  W.  44.5,  21  Ky.  L.  Rep.  363; 
Ramsey  v.  Beedle,  8  Ky.  L.  Rep.  702. 

Louisiana. —  Buhler  v.  McHatton,  9  La. 
Ann.  192. 

Maryland. —  Thomson  r.  Gortner,  73  Md. 
474,  21  Atl.  371. 

Massachusetts. —  Salem  India-Rubber  Co. 
r.  Adams,  23  Pick.  256;  Frost  v.  Blanchard, 
97  Mass.  155. 

Michigan. —  McCray  Refrigerator,  etc.,  Co. 
V.  Woods,  99  Mich:  269,  58  N.  W.  320,  41 
Am.  St.  Rep.  599. 

Minnesota. —  McCormick  Harvesting-Mach. 
Co.  v.  Thompson,  46  Minn.  15,  48  N.  W.  415. 

'NeiD  York. —  Eighmie  v.  Taylor,  98  K  Y. 
288;  Jackson  v.  Helmer,  73  N.  Y.  App.  Div. 
134,  77  N.  Y.  Suppl.  835;  Engelhorn  f.  Reit- 
linger,  55  N.  Y.  Super.  Ct.  485,  14  N.  Y.  St. 
749  [affirmed  in  122  N".  Y.  76,  25  N.  E.  297, 
9  L.  R.  A.  N.  S.  548]  ;  Chamberlain  f.  Van 
Cam  pen,  7  N.  Y.  St.  99 ;  Reed  v.  Von  Ostrand, 
1  Wend.  424,  19  Am.  Dec.  529;  Vrooman  v. 
Phelps,  2  Johns.  177;  Wilson  v  Marsh,  1 
Johns.  503;  Mumford  f.  McPherson,  1  Johns. 
414,  3  Am.  Dec.  339;  Hungerford  Co.  v. 
Rosenstein,  19  N.  Y.  Suppl.  471  [affirmed  in 
138  N.  Y.  640,  34  K  E.  512]. 

Tennessee. —  McKenzie  v.  Kerr,  5  Sneed 
539. 

Vermont. —  Bond  v.  Clark,  35  Vt.  577; 
Reed  v.  Wood,  9  Vt.  285. 

West  Virginia. — ^Johnston  v.  Mendenhall, 
9  W.  Va.  li2. 

Wisconsin. —  J.  I.  Case  Plow  Works  v>. 
Niles,  etc.',  Co.,  90  Wis.  590,  63  N.  W.  1013; 
Cooper  V.  Cleghorn,  50  Wis.  113,  6  K  W. 
491;  Baker  v.  Henderson,  24  Wis.  509. 

United  States. —  Seitz  v.  Brewers'  Refrig- 
erating Mach.  Co.,  141  U.  S.  510,  12  S.  Ct. 
46,  35^ L.  ed.  837:  De  Witt  v.  Berry,  134  U.  S. 
806,  10  S.  Ct.  536,  33  L.  ed.  896;  Randall  V. 
Rhodes,  20  Fed.  Cas.  No.  11,556,  1  Curt.  90. 

England.— Ksiin  v.  Old,  2  B.  &  C.  627,  4 
D.  &  R.  52,  2  L.  J.  K.  B.  0.  S.  102,  26  Rev. 
Rep.  497,  9'  E.  C.  L.  274. 

Canada. —  Northey  Mfg.  Co.  v.  Sanders,  31 
Ont.  475. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  721. 

Effect  of  custom. —  A  custom,  whereby  the 
specification  of  the  invoice  Aveight  of  cloth  in 
a  bill  of  sale  is  construed  as  a  warranty  that 
the  actual  weight  is  substantially  the  same 
as  the  invoice  weight,  is  not  admissible  to 
add  to  a  bill  of  sale  containing  no  warranty. 
Rice  V.  Codman,  1  Allen   (Mass.)  377. 

Successive  sales. —  Where  defendant,  by 
written  contract,  sold  plaintiff  a  one  half 
interest  in  a  jack,  without  warranty,  the  con- 
tract giving  plaintiff  the  privilege  of  pur- 
chasing the  other  half  within  a  certain  time, 
the  written  contract  without  warranty  did 
not  preclude  the  parties  from  making  a  ver- 
bal contract  for  the  sale  of  the  second  half 
with  warrantv.  Storer  r.  Taber,  83  Me.  387, 
22  Atl.  256,  ■ 
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contract  contains  no  warranty,  this  indicates  the  intention  of  the  parties  that 
there  should  be  no  warranty/^  and  if  the  contract  contains  a  warranty,  this 
excludes  all  parol  warranties, in  the  absence  of  fraud  or  mistake, or  unless 
there  has  been  a  subsequent  modification  of  the  contract. The  rule  has  of 
course  no  application  if  the  writing  does  not  purport  to  be  the  actual  contract 
of  sale,^^  such  as  an  order  for  the  goods,  a  note  for  the  price,  a  receipt,  a  guar- 
anty attached  to  a  bill  of  goods, an  ordinary  bill  of  parcels  of  goods  sold  receipted 
by  the  seller, or  a  memorandum  insufficient  to  satisfy  the  requirements  of  the 


87.  Johnston  v.  Mendenhall,  4  W.  Va.  112. 

88.  Alabama. —  Barnes  v.  Blaii,  16  Ala. 
71;  Wren  v.  Wardlaw,  Minor  363,  12  Am. 
Dec.  60. 

California. — Ft.  Collins  First  Nat.  Bank  v. 
Hughes,  (1896)  46  Pac.  272. 

Connecticut. — Fitch  v.  Woodruif,  etc..  Iron 
Works,  29  Conn.  82. 

Georgia. —  Allen  v.  Young,  62  Ga.  617. 

loica.- — Barrett  v.  Wheeler,  71  Iowa  662, 
33  N.  W.  230;  Nichols  v.  Wyman,  71  Iowa 
160,  32  N.  W.  258;  Shepherd  v.  Gilroy,  46 
Iowa  193.  And  see  Shambaugh  v.  Current, 
111  Iowa  121,  82  N.  W.  497. 

Kansas. —  Farmers'  Stock  Breeding  Assoc. 
V.  Scott,  53  Kan.  534,  36  Pac.  978. 

Kentucky. —  Smith  v.  Miller,  2  Bibb  616. 

Louisiana. —  Goodloe  v.  Hart,  2  La.  446. 

Michigan. —  John  Hutchison  Mfg.  Co.  V. 
Pinch,  107  Mich.  12,  64  N.  W.  729,  66  N.  W. 
340;  Rumely  v.  Emmons,  85  Mich.  511,  48 
N.  W.  636;  Nichols  v.  Crandall,  77  Mich.  401, 
43  N.  W.  875,  6  L.  R.  A.  412. 

'^orth  Dakota. —  Piano  Mfg.  Co.  v.  Root,  3 
N.  D.  165,  54  N.  W.  924. 

South  Carolina. —  Wood  v.  Ashe,  1  Strobh. 
407 ;  Smith  v.  McCall,  1  McCord  220,  10  Am. 
Dec.  666. 

United  States. — Wilson  v.  New  U.  S.  Cattle 
Ranch  Co.,  73  Fed.  994,  20  C.  C.  A.  241; 
Empire  State  Phosphate  Co.  v.  Heller,  61 
Fed.  280,  9  C.  C.  A.  504;  Chandler  v.  Tomp- 
son,  30  Fed.  38. 

England. —  Budd  v.  Fairmaner,  8  Bing.  48, 
21  E".  C.  L.  439,  5  C.  &  P.  78,  24  E.  C.  L. 
462,  1  L.  J.  C.  P.  16,  1  Moore  &  S.  74. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  721. 

Where  the  contract  contains  an  express 
warranty  of  title  the  buyer  cannot  rely  on 
a  parol  warranty  of  soundness.  Rogers  v. 
Perrault,  41  Kan.  385,  21  Pac.  287;  Wood  v. 
Ashe,  1  Strobh.  (S.  C.)  40-7.  Compare  Routh 
V.  Caron,  64  Tex.  289. 

By  agent. —  Evidence  of  a  parol  warranty 
on  the  part  of  the  seller  of  personal  property 
is  not  incompetent  by  reason  of  the  fact  that 
after  the  sale  his  agent  who  made  it  gave  to 
the  purchaser  his  written  warranty  of  the 
property.  The  buyer  may  take  a  warranty 
from  both  principal  and  agent  if  each  saw 
fit  to  give  a  warranty.  Kelly  v.  Clow  Reaper 
Mfg.  Co.,  20  Minn.  88.  It  has  been  held, 
however,  that  where  a  written  contract  for 
the  sale  of  a  machine  specified  the  warran- 
ties undertaken  by  the  seller,  and  stipulated 
that  no  warranties,  other  than  those  ex- 
pressly stated  in  the  contract,  should  be 
binding  on  him,  he  was  not  responsible  for  an 
additional  warranty  subsequently  made  by 
his  agent;  and,  upon  the  trial  of  an  action 
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brought  by  the  seller  against  the  purchaser 
for  the  price  of  the  machine,  evidence  of  such 
warranty,  made  by  the  agent,  was  inadmis- 
sible. McCormick  Harvesting  Mach.  Co.  v. 
Allison,  116  Ga.  445,  42  S.  E.  778. 

89.  Whitehead  v.  Lane,  etc.,  Co.,  72  Ala. 
39;  McMullen  v.  Carson,  48  Kan.  263,  29 
Pac.  317;  Zimmerman  Mfg.  Co.  v.  Dolph, 
104  Mich.  281,  62  N.  W.  339;  Horner  v. 
Fellows,  1  Dougl.  (Mich.)  51;  Phelps,  etc., 
Windmill  Co.  v.  Parker,  (Tex.  Civ.  App. 
1895)  30  S.  W.  365. 

Fraudulent  representations. —  The  existence 
of  an  express  written  warranty  does  not  ex- 
clude a  defense  based  on  fraudulent  mis- 
representations inducing  the  sale.  Huckabee 
V.  Albritton,  10  Ala.  657;  Mayer  v.  Dean,  115 
N.  Y.  556,  22  N.  E.  261,  5  L.  R.  A.  540  [re- 
versing 54  N.  Y.  Super.  Ct.  315] ;  Steward 
V.  Coesvelt,  1  C.  &  P.  23,  12  E.  C.  L.  26; 
Grant  v.  Bontz,  10  Fed.  Cas.  No.  5,694,  2 
Cranch  C.  C.  184. 

If  the  written  warranty  is  accepted  by  the 
buyer  through  fraud  of  the  seller's  agent,  he 
mav  show  a  verbal  warranty.  Aultman  v. 
Falkum,  51  Minn.  562,  53  N.  W.  875. 

90.  Huston  V.  Peterson,  2  Kan  App.  315, 

43  Pac.  101. 

91.  Thomas  v.  Barnes,  156  Mass.  581,  31 
N.  E.  683. 

92.  Hersom  r.  Henderson,  21  N.  H.  224, 
53  Am.  Dec.  185;  Hadley  v.  Bordo,  62  Vt. 
285,  19  Atl.  476;  Allen  v.  Pink,  1  H.  &  H. 
207,  7  L.  J.  Exch.  206,  4  M.  &  W.  140. 

Incomplete  bill  of  sale. — When  a  bill  of 
sale  is  incomplete  and  on  its  face  shows  that 
it  does  not  contain  the  contract,  the  exist- 
ence of  a  warranty  may  be  shown  by  parol. 
Rufif  V.  Jarrett,  94  111.  475 ;  Foot  v.  Bentley, 

44  N.  Y.  166,  4  Am.  Rep.  652. 

93.  Jackson  v.  Mott,  76  Iowa  263,  41  N.  W. 
12;  McCormick  Harvesting  Mach.  Co.  v.  Ar- 
nold, 116  Ky.  508,  76  S.  W.  323,  25  Ky.  L. 
Rep.  663;  Brigg  v.  Hilton,  99  N.  Y.  517,  3 
N.  E.  51,  52  Am.  Rep.  63. 

If,  however,  the  order  contains  the  com- 
plete contract  a  warranty  cannot  be  shown 
by  parol.  Diebold  Safe,  etc.,  Co.  v.  Huston, 
55  Kan.  104,  39  Pac.  1035,  28  L.  R.  A.  53. 

94.  Crist  V.  Jacoby,  10  Ind.  App.  688,  38 
N.  E.  543;  Gale  Sulkv  Harrow  Mfg.  Co.  V. 
Stark,  45  Kan.  606,  26  Pac.  8,  23  Am.  St. 
Rep.  739. 

95.  Filkins  v.  Whyland,  24  N.  Y.  338 
[affirming  24  Barb.  379]. 

96.  Richey  v.  Daemicke^  86  Mich.  647,  49 
N.  W.  516. 

97.  Atwater  v.  Clancy,  107  Mass  369 ;  Dun- 
ham V.  Barnes,  9  Allen  (Mass.)  352.  But 
see  Lamb  v.  Crafts,  12  Mete.   (Mass.)  353. 
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statute  of  frauds. So  a  parol  warranty  is  not  affected  by  a  written  warranty 
not  agreed  on  between  the  parties. '"^'^ 

8.  Descriptive  Recitals  in  Instrument  Containing  Express  Warranty.  Where, 
in  a  contract  of  sale,  the  description  of  a  chattel  is  followed  by  express  words  of 
warranty,  the  warranty  does  not  extend  to  the  descriptive  recital.^ 

9.  Statements  Constituting  Warranties  ^  —  a.  In  General.  If  during  the 
course  of  a  sale  the  seller  makes  representations  which  are  positive  representations 
of  fact  and  not  mere  matters  of  opinion  or  judgment,  for  the  purpose  of  inducing 
the  buyer  to  purchase,  and  which  are  accepted  and  relied  on  by  him  in  making 
the  contract  of  purchase,  such  representations  will  constitute  an  express  warranty.^ 


98.  Curtis  c.  Soltau,  16  Daly  (N.  Y.)  490, 
12  N.  Y.  Suppl.  285  [following  Routledge  r. 
Worthington  Co.,  119  N.  Y.  592,  23  N.  E. 
Ill] 

99.  Valerius  v.  Hockspiere,  87  Iowa  332, 
54  N.  W.  136. 

1.  Sharp  V.  Sturgeon,  66  Mo.  App.  191. 
Applications  of  rule. —  Thus  where  there  is 

an  express  written  warranty  of  title  a  mere 
recital  that  the  subject  of  the  sale  is  sound 
does  not  amount  to  a  warranty  of  soundness. 
Smith  V.  Miller,  2  Bibb  (KyO  616.  So 
where  there  is  a  warranty  of  soundness  a 
recital  as  to  age  does  not  constitute  a  war- 
ranty. Banfield  v.  Bruton,  7  B.  Mon.  (Ky.) 
108;  Willard  v.  Stevens,  24  N.  H.  271; 
March  v.  Phelps,  61  N.  C.  560;  Hill  v.  North, 
34  Vt.  604;  Budd  v.  Fairmaner,  8  Bing.  48, 
21  E.  C.  L.  439,  5  C.  &  P.  78,  24  E.  C.  L. 
462,  1  L.  J.  C.  P.  16,  1  M.  &  S.  74.  Nor 
will  a  recital  that  the  animal  is  quiet  to  ride 
and  drive  be  construed  as  a  warranty.  An- 
thony V.  Halstead,  37  L.  T.  Kep.  N  S.  433. 
To  the  same  effect  see  Smith  v.  Miller,  2  Bibb 
(Ky.)  616.  But  see  Blythe  f.  S,peake,  23 
Tex.  429. 

2.  Affirmations  as  amounting  to  warranty 
of  quality  see  infra,  VII,  C,  9,  e,  (i). 

As  question  for  jury  see  infra,  VII,  J,  3, 

1,    (II),  (A). 

3.  Arkansas. —  Sauerman  v.  Simmons,  74 
Ark.  563,  86  S.  W.  429. 

Delaware. —  Collins  v.  Tigner,  5  Pennew. 
345,  60  Atl.  978;  Cummins  v.  Ennis,  4  Pen- 
new.  424,  56  Atl.  377;  Burton  v.  Young,  5 
Harr.  233. 

Illinois. —  Robinson  v.  Harvey,  82  111.  58 ; 
Reed  v.  Hastings,  61  111.  266;  Ender  r.  Scott, 
II  111.  35;  Hawkins  v.  Berry,  10  111.  36. 

Indiana. —  Jones  V.  Quick,  28  Ind.  125. 

lotoa. —  Conkling  v.  Standard  Oil  Co.,  138 
Iowa  596,  116  N.  W.  822;  Briggs  v.  H. 
Rumely  Co.,  96  Iowa  202,  64  N.  W.  784; 
Powell  V.  Chittick,  89  Iowa  513,  56  N.  W. 
652;  Callanan  v.  Brown,  31  Iowa  333. 

Kentucky. — Chestnut  v.  Ohler,  (1908)  112 
S.  W.  1101;  Lamme  v.  Gregg,  1  Mete.  444,  71 
Am.  Dec.  489. 

Maine. —  Bryant  V.  Crosby,  40  Me.  9. 

ilfari/tor(7,— Crenshaw  r.  Slve,  52  Md.  140; 
Osgood  P.  Lewis,  2  Harr.  &  'O  495,  18  Am. 
Dec.  317;  Ta^Tuon  7-.  Mitchell,  1  Md.  Ch. 
496. 

Massaehusctts. —  Harrington  r.  Smith,  138 
Mass.  92. 

Minnesota. — Warder  r.  Bowen,  31  Minn. 
335,  17  N.  W.  943;  Torkelson  r.  Jorgenson, 


28  Minn.  383,  10  N.  W.  416;  Zimmerman  ?;. 
xVIorrow,  28  Minn.  367,  10  N.  W.  139. 

Mississippi. — Kinley  v.  Fitzpatrick,  4  How. 
59,  34  Am.  Dec.  108. 

Nebraska. —  Burr  v.  Redhead,  etc.,  Co.,  52 
Nebr.  617,  72  N.  W.  1058;  Patrick  v.  Leach, 
8  Nebr.  530,  1  N.  W.  853. 

Neio  York. —  Fairbank  Canning  Co.  V. 
Metzger,  118  N.  Y.  265,  23  N.  E.  372,  16 
Am.  St.  Rep.  753;  Hawkins  v.  Pemberton,  51 
N.  Y.  198,  10  Am.  Rep.  595  [reversing  6 
Rob.  42];  Sweet  v.  Bradley,  24  Barb.  549; 
Rogers  v.  Ackerman,  22  Barb.  134;  Blake- 
man  V.  Mackay,  1  Hilt.  266;  Warren  v.  Van 
Pelt,  4  E.  D.  Smith  202;  Petty  v.  Fish,  31 
Misc.  739,  63  N.  Y.  Suppl.  192  \affirming  30 
Misc.  828,  61  N.  Y.  Suppl.  1127];  Naylor  v. 
McSwegan,  2  Misc.  255,  21  N.  Y.  Suppl.  930; 
Whitney  v.  Sutton,  10  Wend.  411;  Oneida 
Mfg.  Soc.  v.  Lawrence,  4  Cow.  440. 

North  Carolina. —  Wrenn  r.  Morgan,  148 
N.  C.  101,  61  S.  E.  641;  Foggart  r.  Black- 
weller,  26  N.  C.  238. 

North  Dakota. —  Hazelton  Boiler  Co.  v. 
Fargo  Gas,  etc.,  Co.,  4  N.  D.  365,  61  N.  W. 
151. 

Pennsylvania. — Warren  r.  Philadelphia 
Coal  Co.,  83  Pa.  St.  437;  Herman  r.  Brinker, 
17  Pa.  Super.  Ct.  177. 

Tennessee. —  Waterbury  v.  Russell,  8  Baxt. 
159;  Hogg  V.  Cardwell,  4  Sneed.  151. 

Taws.— Blythe  v.  Speake,  23  Tex.  429. 

Vermont. —  Beals  v.  Olmstead,  24  Vt.  114, 
58  Am.  Dec.  150. 

Wisconsin. —  Hoffman  v.  Dixon,  105  Wis. 
315,  81  N.  W.  491,  76  Am.  St.  Rep.  916; 
Neave  v.  Arntz,  56  Wis.  174,  14  N.  W.  41: 
Elkins  r.  Kenvon,  34  Wis.  93 ;  Giffert  r. 
West,  33  Wis.  617;  Austin  r.  Nickerson,  21 
Wis.  542;  Hahn  r.  Doolittle,  18  Wis.  196,  86 
Am.  Dec.  757;  Smith  r.  Justice,  13  Wis.  600. 

United  States. —  Shippen  r.  Bowen,  122 
IT.  S.  575,  7  S.  Ct.  1283,  30  L.  ed.  1172. 

Sale  of  note  and  mortgage. —  l^pon  the 
sale  of  a  note  and  mortgage,  the  maker  of 
Avliich  is  known  by  botli  ])nrties  to  be  insol- 
vent, if  the  vendor  represents  the  mortgage 
to  be  good  as  an  inducement  to  the  vendee 
to  buy,  and  the  latter  buys,  relying  upon 
such  representation,  this  is  a  warrantv. 
Hahn  r.  Doolittle,  18  Wis.  196,  86  Am.  Doc. 
757. 

Sale  of  seed. —  A  statement  in  a  sale  of 
seed  that  it  is  a  certain  kind,  the  fact  not 
being  ascertainable  bv  insjiection.  amounts  to 
a  warrantv  as  to  kind.  Wolcott  r.  Blount. 
38  N.  J.  L.  496,  20  Am.  Rep.  425;  White  r. 
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What  a  man  positively  affirms,  with  the  view  to  induce  another  to  part  with  his 
property,  if  relied  on  and  confided  in,  he  should  be  held  to  undertake  and  promise 
to  be  true.  An  affirmation  in  regard  to  an  existing  fact,  distinctly  and  positively 
made  in  the  negotiations  for  trade,  should  be  regarded  as  a  contract,  and  enforced 
as  a  warranty.* 


Miller,  71  N.  Y.  118,  27  Am.  Eep.  13  [a/- 
firming  7  Hun  427] ;  Passenger  v.  Thorburn, 
35  Barb.  (N.  Y.)  17  [affirmed  in  34  N.  Y. 
634,  90  Am.  Dec.  753] ;  Hoffman  v.  Dixon, 
105  Wis.  315,  81  N.  W.  491,  76  Am.  St.  Rep. 
916.  And  see  Reiger  v.  Worth  Co.,  130  N.  C. 
268,  41  S.  E.  377,  89  Am.  St.  Rep.  865. 

Place  where  seed  was  grown. —  Where  de- 
fendant sold  seed  to  plaintiff  as  the  seed  of 
a  variety  known  as  "  flat  Dutch  cabbage 
seed,"  raised  by  Van  Wycklen  on  Long  Island, 
who  raised  it  in  a  locality  peculiarly  adapted 
for  raising  seed  that  would  head  into  cab- 
bages, such  statement  amounted  to  a  war- 
ranty that  it  was  not  only  the  seed  of  that 
variety,  but  that  it  had  been  raised  by  Van 
Wycklen  on  Long  Island.  Van  W^^ck  v.  Allen, 
6  Daly  (N.  Y.)  376  [affirmed  in  69  N.  Y.  61, 
25  Am.  Rep.  136]. 

Early  variety. —  Where,  on  selling  seed 
peas  to  a  market  gardener,  plaintiff's  agent 
expressly  guaranteed  them  to  "  pick  four  or 
five  days  earlier  than  any  other  seed  on  the 
market,"  plaintiff  is  responsible  for  damages 
resulting  from  a  breach  of  such  warranty. 
Landreth  v.  Wyckoff,  67  N.  Y.  App.  Div.  145, 
73  N.  Y.  Suppl.  388. 

Time  of  sailing  or  arrival. —  Recitals  in  the 
contract  as  to  the  time  of  sailing  of  the  ves- 
sel containing  the  goods  or  the  time  of  their 
arrival  are  not  warranties.  Hawes  v.  Law- 
rence, 4  N.  Y.  345  [affirming  3  Sandf.  193]  ; 
Rogers  v.  Woodruff,  23  Ohio  St.  632,  13  Am. 
Rep.  276.  But  see  Redlands  Orange  Growers* 
Assoc.  V.  Gorman,  161  Mo.  203,  61  S.  W.  820, 

54  L.  R.  A.  718  (holding  that  where  a  seller 
contracts  to  ship  fruit  to  a  buyer  not  later 
than  a  specified  date,  such  stipulation  as  to 
the  time  of  shipment  is  a  warranty)  ;  Gor- 
rissen  v.  Perrin,  2  C.  B.  K  S.  681,  3  Jur. 
N.  S.  867,  27  L.  J.  C.  P.  29,  5  Wkly.  Rep. 
709,  89  E.  C.  L.  .681  (where  a  sale  of  goods 
"  now  on  passage  '*  was  held  to  be  a  war- 
ranty that  the  goods  were  then  on  passage)  ; 
Oppenheim  v.  Fraser,  34  L.  T.  Rep.  K  S. 
524  (whore  it  was  held  to  be  a  question  for 
the  jury  whether  on  the  sale  of  ship  the 
recital  "  now  at  Rangoon "  was  a  warranty 
or  condition). 

Mode  of  shipment.— Where  defendants  con- 
tracted to  purchase  from  plaintiff  one-half 
the  cargo  per  Wachusett,  chartered  to  load 
not  exceeding  two  thousand  two  hundred 
tons  nitrate  of  soda,  to  arrive  at  New  York, 
and  a  marginal  note  on  the  contract  pro- 
vided that,  should  the  vessel  named  be  lost 
before  reaching  landing  port,  another  vessel 
should  be  substituted,  there  was  no  warranty 
that  the  goods  should  be  shipped  per  Wachu- 
sett. Browne  v.  Paterson,  165  N.  Y.  460,  59 
K  E.  296  [reversing  36  K  Y.  App.  Div.  167, 

55  ISr.  Y.  Suppl.  404].  See  also  Johnson  v. 
Macdonald,  6  Jur.  264,  12  L.  J.  Exch.  99,  9 
M.  &  W.  600,  where  a  sale  of  goods  "to  ar- 
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rive  ex  Daniel  Grant "  was  held  not  to  be 
a  warranty  that  the  goods  should  arrive  by 
the     Daniel  Grant." 

Indirect  statements. — A  statement  by  an 
agent,  in  selling  the  goods  of  his  principal, 
that  he  has  authority  from  the  principal  to 
warrant  the  goods  sold,  does  not  of  itself 
constitute  a  Avarranty  in  law.  Wilcox  v. 
Henderson,  64  Ala.  535. 

Promissory  warranty. — ^Where  plaintiff 
bought  a  defective  machine,  which  he  had 
taken  on  trial,  the  seller  agreeing  that  it 
would  repair  and  fix  it  so  that  it  would  do 
good  work,  the  undertaking  of  the  seller  was 
a  promissory  warranty  against  known  de- 
fects, and  for  its  breach  plaintiff  had  a  right 
of  action,  although  the  purchase-price  of  the 
machine  was  still  unpaid,  and  although  he 
had  the  privilege  of  returning  the  machine. 
Fitzpatrick  v.  Osborne,  50  Minn.  261,  52 
N.  W.  861. 

Construction  of  stipulation. — ^Where  plain- 
tiffs by  letter  offered  to  install  certain  grates 
and  blowers  under  defendant's  boilers,  saying 
that  prompt  acceptance  would  be  necessary 
so  that  the  apparatus  could  be  installed  the 
next  Sunday,  and  that  part  of  the  work 
might  have  to  go  over  till  the  next  Sunday, 
but  that  there  would  be  no  delay  in  the  op- 
eration of  the  plant,  there  was  no  warranty 
that  after  the  apparatus  was  installed  it 
would  so  operate  that  there  would  never  be 
any  delay  in  the  operation  of  the  plant  be- 
cause of  it.  Beggs  V.  James  Hanley  Brewing 
Co.,  27  R.  L  385,  62  Atl.  373,  114  Am.  St. 
Rep.  44. 

Modification  of  contract. — ^Where  plaintiff, 
after  examining  drawings  furnished  by  de- 
fendant, contracted  to  construct  for  him  in 
accordance  therewith  a  machine  which  would 
work  "  smoothly  and  well,"  the  fact  that 
changes  in  the  plans  and  the  machine  were 
afterward  found  to  be  necessary,  and  that  de- 
fendant authorized  them,  and  promised  to 
pay  the  additional  expense,  will  not  relieve 
plaintiff  from  compliance  with  his  warranty. 
Giles  V.  San  Antonio  Foundry  Co.,  (Tex.  Civ. 
App.  1897)  42  S.  W.  1020. 

4.  Sweet  v.  Bradley,  24  Barb.  (K  Y.)  549. 

Sale  of  bonds. —  In  the  sale  of  a  lot  of 
city  bonds  where  it  was  alleged  that  "  the 
defendants  agreed  that  the  principal  and  in- 
terest of  the  bonds  was  or  should  be  guar- 
antied and  provided  for  by  a  sinking  fund 
set  aside  for  that  purpose  " ;  "  that  such  rep- 
resentations and  agreements  for  the  securing 
of  bonds  were  a  material  part  of  the  con- 
tract,^' etc.,  the  representations  alleged  con- 
stitute a  warranty  that  the  bonds  were  or 
would  be  secured  by  an  adequate  fund  for 
their  ultimate  payment.  Callanan  v.  Brown, 
31  Iowa  333. 

Liability  to  sickness. — ^Where  the  owner 
of  an  ox  represented  to  a  purchaser  that  the 
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b.  Statements  of  Opinion  or  Commendation.^  Representations  which  merely 
express  the  vendor's  opinion,  behef,  judgment,  or  estimate  do  not  constitute  a 
warranty.^    Nor  can  a  warranty  be  predicated  on  statements  which  are  at  most 


animal  had  not  been  brought  from  the  moun- 
tains during  that  season,  and  was  therefore 
not  liable  to  distemper,  the  representations 
constituted  a  warranty.  Bryce  v.  Parker,  11 
S.  C.  337. 

Non-infringement  of  patent. — An  agree- 
ment by  the  seller  of  a  "  heater,"  to  pro- 
tect the  sale  from  infringements  on  other 
heaters,"  amounts  to  a  warranty  that  the 
article  sold  is  not  an  infringement  of  any 
patent.  Croninger  v.  Paige,  48  Wis.  229,  4 
N.  W.  106. 

Statements  as  to  price. —  The  seller's  de- 
claring he  will  sell  as  cheap  as  the  same 
goods  can  be  bought  in  a  city  named  is  not 
a  warranty  obliging  him  to  reduce  the  agreed 
price  to  the  price  current  in  the  city  named 
on  that  day.    Falkner  v.  Lane,  58  Ga.  116. 

5.  Questions  for  jury  see  infra,  VII,  J, 
3,  I,  (II),  (A). 

6.  Alabama. — ^  Shiretzki  v.  Kessler,  (1904) 
37  So.  422;  Tabor  v.  Peters,  74  Ala.  90,  49 
Am.  Rep,  804;  Farrow  v.  Andrews,  69  Ala. 
96;  Ricks  v.  Dillahunty,  8  Port.  133. 

Arkansas. — Sauerman  v.  Simmons,  74  Ark. 
563,  86  S.  W.  429. 

Delaware. —  Collins  v,  Tigner,  5  Pennew. 
345,  60  Atl.  978;  O'Neal  V.  Bacon,  1  Houst. 
215;  Tyre  v.  Causey,  4  Harr.  425. 

Georgia. —  Ragsdale  v.  Shipp,  108  Ga.  817, 
34  S.  E.  167. 

Illinois. — Carondelet  Iron  Works  v.  Moore, 
78  111.  65;  Reed  v.  Hastings,  61  111.  266; 
Wheeler  v.  Reed,  36  111.  81;  Adams  v.  John- 
son, 15  111.  345;  Hawkins  v.  Berry,  10  111. 
36;  Towell  v.  Gatewood,  3  111.  22,  33  Am. 
Dec.  437;  Roberts  v.  Applegate,  48  111.  App. 
176  [affirmed  in  153  111.  210,  38  N.  E.  676]. 

Indiana. —  Myers  v.  Conway,  62  Ind.  474. 

loica. — Tewkesbury  v.  Bennett,  31  Iowa  83. 

Kentucky. —  Lamme  v.  Gregg,  1  Mete.  444, 
71  Am.  Dec.  489. 

Maryland. —  Chilton  v.  Jones,  4  Harr.  &  J. 
62. 

Massachusetts. —  Henshaw  v.  Robins,  9 
Mete.  83,  43  Am.  Dec.  367. 

Michigan. — Switzer  v.  Pinconning  Mfg.  Co., 
59  Mich.  488,  26  N.  W.  762. 

Minnesota. —  Holt  v.  Sims,  94  Minn.  157, 
102  N.  W.  386. 

Missouri. —  Matlock  v.  Meyers,  64  Mo.  531; 
Lindsay  v.  Davis,  30  Mo.  406;  Bates  County 
Bank  v.  Anderson,  85  Mo.  App.  351. 

Montana. —  Lander  D.  Sheehan,  32  Mont. 
25,  79  Pae.  406. 

Nebraska. —  Burr  v.  Redhead,  etc.,  Co.,  52 
Nebr.  617,  72  N.  W.  1058;  Halliday  v.  Briggs, 
15  Nebr.  219,  18  K  W.  55 ;  Patrick  v.  Leach, 
8  Nebr,  530,  1  N",  W.  853. 

NeiD  York. —  Fairbank  Canning  Co,  v.  Metz- 
ger,  118  K  Y.  260,  23  N.  E.  372,  16  Am.  St. 
Rep.  753:  Ouis  v.  Halloran,  74  K  Y.  App. 
Div.  621,  77  N,  Y.  Suppl,  196;  Lawton  r. 
Keil,  61  Barb.  558;  Rojrers  V.  Ackerman,  22 
Barb,  134;  Hunter  r.  Stej^e,  59  N".  Y.  Super. 
Ct.  17,  12  N.  Y.  Suppl.  557;  Coates  v.  Harvev, 


10  N.  Y.  St.  276;  Oneida  Mfg.  Soc.  v.  Law- 
rence, 4  Cow.  440. 

North  Carolina. —  Osborne  v.  McCoy,  107 
N.  C.  726,  12  S.  E.  383;  Horton  v.  Green,  66 
N.  C.  596;  Henson  v.  King,  48  N.  C.  419; 
Baum  V.  Stevens,  24  K  C.  411. 

Pennsylvania. —  Jackson  v.  Wetherill,  7 
Serg,  &  R.  480. 

Texas. —  Blythe  V.  Speake,  23  Tex.  429. 

Vermont. —  Bond  v.  Clark,  35  Vt.  577;  Fos- 
ter V.  Caldwell,  18  Vt.  176;  Wason  v.  Rowe, 
16  Vt.  525. 

Virginia. — Mason  v.  Chappell,  15  Gratt.  572. 

Wisconsin. —  Montreal  River  Lumber  Co.  v. 
Mihills,  80  Wis.  540,  50  N.  W.  507;  White 
V.  Stelloh,  74  Wis.  435,  43  N.  W.  99 ;  Tenney 
V.  Cowles,  67  Wis.  594,  31  N.  W.  221. 

United  States. —  Schroeder  v.  Trubee,  35 
Fed.  652. 

England. —  Power  v.  Barham,  4  A.  &  E. 
473,  31  E.  C.  L.  216,  7  C.  &  P.  356,  32 
E.  C,  L.  654,  1  Harr.  &  W.  683,  5  L.  J.  K.  B. 
88,  1  M.  &  Rob,  507,  6  N.  &  M.  62;  Carter 
V.  Crick,  4  H.  &  N.  412,  28  L.  J.  Exch.  238, 
7  Wkly.  Rep.  507. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  731. 

Sale  of  patent. —  A  statement,  by  one  sell- 
ing patent  rights,  that  the  patented  article 
was  "  a  valuable  and  useful  improvement "  is 
but  an  expression  of  opinion,  on  which  the 
buyer  has  no  right  to  rely.  Bain  v.  Withey, 
107  Ala.  223,  18  So.  217. 

Power  of  mill  stream. — A  statement  by  the 
vendor,  in  the  sale  of  a  mill  and  water  power, 
that  "  the  stream  would  furnish  water  to  run 
the  mill  day  and  night  eight  months  of  the 
year "  is  a  mere  expression  of  opinion  and 
does  not  constitute  a  warranty.  Clark  v. 
Ralls,  50  Iowa  275. 

Mode  of  packing. — Where  defendant  was 
present  at  plaintiff's  packing  and  keeping  of 
certain  fruit  trees  sold  by  him  to  defendant, 
plaintiff's  assurances  that  the  trees  were  not 
injured  thereby  did  not  amount  to  a  war- 
ranty but  a  mere  expression  of  opinion. 
Baker  v.  Henderson,  24  Wis,  509. 

Sale  of  article  as  purchased. — ^^^Hiere,  in  a 
parol  agreement  for  the  sale  of  a  certain 
amount  of  sound  corn,  to  be  delivered,  the 
seller  stated  that  he  had  just  purchased  the 
corn  from  some  other  person  as  sound  corn, 
and  would  sell  it  as  such,  this  was  nothing 
but  a  representation  of  belief  and  not  a  war- 
ranty. The  purchaser  could  have  refused  ac- 
ceptance or  returned  the  goods,  and  thus  pro- 
tected himself  from  loss.  Lawton  r.  Keil,  61 
Barb.  (N.  Y.)  558. 

Speculative  declarations. —  Declarations  as 
to  the  amount  of  wool  that  certain  sheep 
would  yield,  and  the  time  in  which  the  vendee 
could  pay  for  them,  and  whether  he  would 
have  wool  left  after  paying,  are  mere  specu- 
lations as  to  the  future,  and  cannot  import 
a  warranty:  but  the  rule  is  otherwise  as  to 
declarations  tliat  said  sheep  wore  young  and 
iieaithy.    Bryant  r.  Crosby.  40  Mc'.  0. 
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merely  matters  of  commendation/ such  representations  falling  within  the  maxim 
simplex  commendatio  non  obligate  There  must  be  an  affirmation  as  to  the  quality 
or  condition  of  the  thing  sold,  not  asserted  as  a  matter  of  opinion  or  belief,  made 
by  the  seller  at  the  time  of  the  sale,  for  the  purpose  of  assuring  the  buyer  of  the 
truth  of  the  fact  affirmed  and  inducing  him  to  make  the  purchase,  which  is  so 
received  and  relied  on  by  the  purchaser.^  No  expression  of  opinion,  however 
strong,  would  import  a  warranty 

e.  Matter  of  Description.^^  Mere  words  of  description  in  an  executory  con- 
tract of  sale  do  not  ordinarily  constitute  a  warranty.^^  But  it  is  very  generally 
held  that  a  description  or  designation  of  the  goods  by  name,  brand,  or  kind  is  a 
warranty  that  they  are  of  the  kind  or  character  described, and  that  this  is  so 


Disclaimer  of  knowledge. —  It  is  not  a  war- 
ranty to  sell  a  horse  as  of  the  age  stated  in 
a  written  pedigree,  if  at  the  time  the  seller 
declared  that  he  knew  nothing  of  the  horse's 
age  but  what  he  learned  from  the  written 
pedigree.  Dunlop  v.  Waugh,  1  Peake,  N.  P. 
123. 

Instructions. —  In  an  action  for  breach  of 
warranty  of  a  mare  the  court  properly  re- 
fused to  instruct  the  jury  to  determine 
whether  the  seller  asserted  a  fact  of  which 
the  purchaser  was  ignorant,  or  merely  stated 
his  opinion  in  regard  to  a  matter  of  which 
he  had  no  special  knowledge,  and  in  which 
the  purchaser  might  be  expected  to  exercise 
kis  own  judgment,  when  the  seller  had  told 
the  purchaser  that  he  knew  the  mare  to  be 
"  sound  in  every  respect,"  and  that  he  would 
warrant  her  to  be  so.  Van  Hoesen  t'.  Cam- 
eron, 54  Mich.  609,  20  N.  W.  609.  But  in  an 
action  for  breach  of  warranty  as  to  the  age 
of  sheep  sold,  an  instruction  that  if  defend- 
ant knew  the  ages,  and  had  means  of  knowl- 
edge, the  jury  should  consider  these  facts, 
with  all  other  facts  in  evidence,  in  determin- 
ing whether  he  stated  such  ages  as  his  opin- 
ion or  as  facts,  is  proper.  Hogan  v.  Shuart, 
11  Mont.  498,  28  Pac.  969. 

7.  Alahama. —  Englehardt  V.  Clanton,  83 
Ala.  336,  3  So.  680;  Tabor  v.  Peters,  74  Ala. 
90,  49  Am.  Rep.  804. 

Arkansas. —  Sauerman  v.  Simmons,  74  Ark. 
563,  86  S.  W.  429. 

loioa. —  McDonald  Mfg.  Co.  v.  Thomas,  53 
Iowa  558,  5  N.  W.  737;  Tewkesbury  v.  Ben- 
nett, 31  Iowa  83. 

Michigan. —  Worth  V,  McConnell,  42  Mich. 
473,  4  N.  W.  198. 

New  York. —  League  Cycle  Co.  v.  Abrahams, 
27  Misc.  548,  58  N.  Y.  Suppl.  306;  Stumpp, 
etc.,  Co.  V.  Lynber,  84  N.  Y.  Suppl.  912. 

Virginia. —  Mason  v.  Chappell,  15  Graft. 
572. 

Warranty,  not  commendation. — Where  a 
purchaser  orders  a  certain  machine  by  letter, 
stating  that  it  is  to  do  specific  work,  and  the 
seller  answers,  accepting  the  order,  and  stat- 
ing, "  You  may  rely  on  having  a  first-rate 
machine,  which  will  do  your  work  in  a  satis- 
factory manner,"  these  last  words  are  not 
mere  words  of  commendation,  but  are  to  be 
construed  as  part  of  the  contract,  and  con- 
stituting a  warranty.  Whitehead,  etc.,  Mach. 
Co.  V.  Ryder,  139  Mass.  366,  31  N.  E.  736. 

8.  Tabor  v.  Peters,  74  Ala.  90,  49  Am.  Rep. 
804;  Taymon  v.  Mitchell,  1  Md.  Ch.  496. 
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9.  Robinson  v.  Harvey,  82  111.  58. 

10.  Bryant  V.  Crosby,  40  Me.  9;  Henshaw 
v.  Robins,  9  Mete.  (Mass.)  83,  43  Am.  Dec. 
367. 

11.  Implied  warranty  from  sales  by  de- 
scription see  infra,  VII,  D,  6,  e,  (v). 

12.  St.  Anthony,  etc..  Elevator  Co.  v. 
Princeton  Roller  Mill  Co.,  104  Minn.  401,  116 
N.  W.  935 ;  Heath  Dry  Gas.  Co.  v.  Hurd,  193 
N.  Y.  255,  86  N.  E.  18 ;  Carleton  v.  Lombard, 
149  N.  Y.  137,  43  K  E.  422;  Staiger  v.  Soht, 
116  N.  Y.  App.  Div.  874,  102  N.  Y.  Suppl. 
342  [affirmed  in  191  N.  Y.  527,  84  N.  E. 
1120].  And  see  Coplay  Iron  Co.  v.  Pope,  108 
K  Y.  232,  15  K  E.  335;  Robinson  v.  Flint, 
58  Barb.  (N.  Y.)  100. 

The  description  of  goods  for  the  purpose  of 
identification  is  not  a  warranty.  Rollins  v. 
Northern  Land,  etc.,  Co.,  134  Wis.  447,  114 
N.  W.  819. 

13.  California. —  Flint  v.  Lyon,  4  Cal.  17. 
Georgia.—  De  Loach  Mill  Mfg.  Co.  v.  Tut- 

weiler  Coal,  etc.,  Co.,  2  Ga.  App.  493,  58  S.  E. 
790,  where  it  was  said  that  an  express  war- 
ranty may  be  created  as  a  part  of  a  contract 
of  sale  by  the  use  of  such  terms  of  descrip- 
tion of  the  article  sold  as  preclude  any  dan- 
ger of  mistaking  or  confusing  that  article 
with  any  other. 

Maryland. —  Gunther  v.  Atwell,  19  Md.  157. 

Massachusetts. —  Hogins  v.  Plympton,  11 
Pick.  97. 

New  York.— White  v.  Miller,  71  K  Y.  118, 
27  Am.  Rep.  13;  Dounce  v.  Dow,  64  N.  Y. 
411;  Hawkins  v.  Pemberton,  51  N.  Y.  198,  10 
Am.  ReD.  590;  Van  Wyck  v.  Allen,  6  Daly 
376  [affirmed  in  69  N.  y.  61,  25  Am.  Rep. 
136]. 

Wisconsin. —  Hoffman  v.  Dixon,  105  Wis. 
315,  81  K  W.  491,  76  Am.  St.  Rep.  916. 

United  States. —  Walker  v.  Gooch,  48  Fed. 
656;  Bertram  v.  Lvon.  3  Fed.  Cas.  No.  1,362, 
1  McAllister  53  [affirmed  in  20  How.  149,  15 
L.  ed.  847]. 

England.^  AWsin  v.  Lake,  18  Q.  B.  560,  83 
E.  C.  L.  560;  Nichol  v.  Godts,  10  Exch.  191, 
23  L.  J.  Exch.  314. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  730. 

The  description  of  goods  sold  as  "  stand- 
ard Alabama  No.  i  soft  and  Alabama  foundry 
No.  2  pig  iron  "  is  equivalent  to  an  express 
warranty  that  the  goods,  are  what  they  are 
described  to  be.  De  Loach  Mill  Mfg.  Co.  v. 
Tutweiler  Coal,  etc.,  Co.,  2  Ga.  App.  493,  58 
S.  E.  790. 

Statement  as  to  sizes. — A  memorandum  of 
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whether  the  vendor  knew  his  affirmation  to  be  false  or  not,  because  the  injury 
by  deception  is  just  as  great  whether  it  be  wilful  or  innocent.^*  The  rule  is  just. 
It  holds  a  dealer  responsible  for  breach  of  a  contract  when  he  sells  a  thing  as 
being  of  a  particular  kind,  if  it  does  not  answer  the  description,  the  vendee  not 
knowing  whether  the  vendor's  representations  are  true  or  false  but  relying  upon 
them  as  true.^^  In  sales  of  the  character  under  consideration  there  is  no  war- 
ranty of  quality,^^  unless  the  description  carries  with  it  a  well  known  and  gen- 
erally understood  quality. If,  however,  the  goods  are  described  as  of  a  certain 
quahty,  the  words  of  description  will  be  construed  as  a  warranty  of  quality, 
especially  if  the  quality  is  a  material  and  essential  part  of  the  description.^^ 

d.  Statements  in  Catalogues  and  Other  Advertisements.  If  the  statements 
are  rehed  on  by  the  purchaser,  a  warranty  may  be  predicated  of  statements  con- 


sale  which  simply  set  forth  certain  sizes  and 
classes  of  lumber,  and  fixed  the  selling  price 
thereof,  should  be  construed  as  describing  the 
kind  of  lumber  wanted,  and  not  as  a  war- 
ranty as  to  its  width  and  thickness.  Brown 
V.  Baird,  5  Okla.  133,  48  Pac.  180.  To  the 
same  effect  see  Neff  v.  McNeeley,  1  Nebr. 
(Unoff.)  416,  96  N.  W.  150. 

Sale  of  pictures. —  The  description  of  a 
picture  as  by  a  particular  named  artist  is 
not  necessarily  a  warranty.  Jendwine  v. 
Slade,  2  Esp.  572,  5  Rev.  Rep.  754.  But  it 
is  evidence  of  a  warranty  from  which  the 
jury  may  find  an  express  warranty.  Power  v. 
Barham,  4  A.  &  E.  473,  31  E.  C.  L.  216,  7 
C.  &  P.  356,  32  E.  C.  L.  654,  1  Harr.  &  W. 
683,  5  L.  J.  K.  B.  88,  1  M.  &  Rob.  507,  6 
N.  &  M.  62;  De  Sewhanberg  v.  Buchanan,  5 
C.  &  P.  343,  24  E.  C.  L.  597;  Lomi  v. 
Tucker,  4  C.  &  P.  15,  19  E.  C.  L.  385. 
See  also  Colorado  Dry  Goods  Co.  v.  W.  P. 
Dunn  Co.,  18  Colo.  App.  409,  71  Pac. 
887,  where  plaintiff  purchased  a  number  of 
engravings  for  advertisement  purposes,  on 
which  was  printed,  "  The  War  Congress  of 
the  United  States,"  containing  the  pictures  of 
all  the  members  of  congress  at  the  date  ^f 
the  commencement  of  the  war  with  Spain,  ex- 
cept the  six  successors  of  members  who  had 
died,  and  whose  portraits  were  in  the  en- 
graving, but  it  was  not  shown  that  at  the 
date  of  the  passage  of  the  declaration  of  war 
any  successors  of  the  deceased  members  had 
been  elected,  and  it  was  held  that  there  was 
no  breach  of  the  warranty,  if  it  was  such, 
contained  in  the  title  of  the  picture. 

14.  Hofiman  v.  Dixon,  105  Wis.  315,  81 
N.  W.  491,  76  Am.  St.  Rep.  916. 

15.  Hoffman  f.  Dixon,  105  Wis.  315,  81 
N.  W.  491,  76  Am.  St.  Rep.  916. 

16.  Whitman  v.  Freese,  23  Me,  212;  Gun- 
thcr  V.  Atwell,  19  Md.  157;  Hogins  v.  Plymp- 
ton,  11  Pick.  (Mass.)  97;  Dounce  r.  Dow,  64 
N.  Y.  411;  Waeber  v.  Talbot,  43  N.  Y.  App. 
Div.  180,  59  N.  Y.  Suppl.  396  [affirmed  in 
167  N.  Y.  48,  60  N.  E.  288,  82  Am.  St.  Rep. 
712] ;  Zabriskie  v.  Central  Vermont  R.  Co., 
13  N  .Y.  Suppl.  735  [affirmed  in  131  N.  Y. 
72,  29  N.  E.  1006].  And  see  Carondelet  Iron 
Works  V.  Moore,  78  111.  65;  Kloeb  Bard,  7 
Wash.  41,  34  Pae,  138. 

Scope  of  warranty. — An  agreement  to  "  ex- 
amine, salt,  brine,  repack,  and  brand  "  a  lot 
of  pork,  and  "  guarantee  New  Orleans  in- 
[25] 


spection  "  is  not  a  warranty  of  any  particular 
quality  but  merely  that  the  pork  should  pass 
inspection  at  New  Orleans  as  branded  what- 
ever the  quality  designated  might  be.  War- 
ren V.  Palmer,  24  Mo.  78. 

17.  Gould  V.  Stein,  149  Mass.  570,  22  NT.  E. 
47,  14  Am.  St.  Rep.  455,  5  L.  R.  A.  213; 
Hawkins  v.  Pemberton,  51  N.  Y.  198,  10  Am. 
Rep.  595  [reversing  6  Rob.  42] ;  Feiger  v. 
Worth,  130  N.  C.  268,  41  S.  E.  377,  89 
Am.  St.  Rep.  865 ;  Schreiber  v.  Andrews, 
101  Fed.  763,  41  C.  C.  A.  663  (wheat  de- 
scribed is  "  No.  2  hard  " )  ;  Walker  v.  Gooch, 
48  Fed.  656. 

18.  Indiana. —  Richmond  Trading,  etc.,  Co. 
f.  Farquar,  8  Blackf.  89, 

Maryland. —  Osgood  r.  Lewis,  2  Harr,  &  G. 
495,  18  Am,  Dec.  317, 

Massachusetts. —  Dav  v.  Mapes-Reeve 
Constr.  Co.,  174  Mass.  412,  54  N.  E.  878; 
Gould  V.  Stein,  149  Mass,  570,  22  N.  E.  47, 
14  Am.  St.  Rep.  455,  5  L.  R.  A,  213, 

Minnesota. —  Cosgrove  v.  Bennett,  32  Minn, 
371,  20  N,  W,  359, 

New  York. —  Udell  v.  Sarafian,  19  Misc. 
542,  43  N.  Y.  Suppl.  1092 ;  Levy  v.  American 
Wax,  etc.,  Mfg.  Co.,  24  Misc.  204,  52  N.  Y. 
Suppl,  637, 

North  Carolina. —  Love  v.  Miller,  104  N.  C. 
582,  10  S.  E.  685 ;  Lewis  v.  Rountree.  78  N,  C. 
323, 

0/?io.— Tillyer  r.  Van  Cleve  Glass  Co.,  13 
Ohio  Cir,'  Ct.  99,  7  Ohio  Cir.  Dec.  209. 

Pennsylvania. —  Joseph  v.  Richardson.  2 
Pa,  Super.  Ct,  208,  38  Wklv.  Notes  Cas. 
487, 

England. —  Jones  v.  Just,  L,  R,  3  Q.  P>. 
197,  9  B,  &  S,  141,  37  L.  J.  Q.  B.  89,  18 
L.  T,  Rep,  N,  S.  208,  16  Wklv.  Rep.  643. 
And  see  Osborn  v.  Hart,  23  L.  T.  Rep,  N.  S. 
851,  19  Wkly.  Rep.  33  L 

Canada. —  Chisholm  r.  Proudfoot,  15  U.  C. 
Q.  B.  203. 

Acceptance  of  order. — When  an  order  for  a 
machine  describes  it  on  acceptance  of  the 
order  with  a  warranty  that  it  will  do  good 
work  the  description  becomes  part  of  tlie  war- 
rantv.  Aultman-Tavlor  Mach.  Co.  r.  Ridon- 
our,'96  Iowa  638,  65"  N.  W.  980. 

19.  Packham  r.  Davis,  93  Ala.  474.  9  So. 
509;  Edgar  r.  Joseph  Breck,  etc..  Corp,  172 
Mass.  581,  52  N.  E.  1083;  Henshaw  r.  Robins. 
9  Mete,  (Mass.)  83.  43  Am.  Dec.  367:  Hast- 
ings    Lovering,  2  Pick,  (Alass.)  214,  13  Am. 
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tained  in  the  catalogue  of  the  seller,^^  circulars,^^  or  advertisements  relating  to 
the  goods.^^  If  the  statements  are  mere  expressions  of  opinion,^^  or  are  not 
intended  to  be  and  are  not  relied  on  as  warranties,  they  cannot  be  availed  of  as 
such,^*  and  a  purchaser  cannot  avail  himself  of  representations  in  a  circular  the 
contents  of  which  were  not  known  to  him.^^ 

e.  Statements  as  to  Quality  of  Condition  —  (i)  In  General.  A  direct 
and  positive  affirmation  or  promise  of  a  fact  as  to  the  quality  of  the  goods  made 
by  the  seller  at  the  time  of  the  sale  as  an  inducement  to  the  sale  and  on  which 
the  purchaser  relied  amounts  to  an  express  warranty  of  quality,^ ^  and  this  rule 


Dec.  420.  And  see  Hogins  v.  Plympton,  11 
Pick.  (Mass.)  97. 

20.  Latham  v.  Shipley,  86  Iowa  543,  53 
N.  W.  342;  White  v.  Miller,  71  N.  Y.  118, 
27  Am.  Rep.  13;  Morris  v.  Bradley  Fertilizer 
Co.,  64  Fed.  55,  12  C.  C.  A.  34;  Gee  r.  Lucas, 
16  L.  T.  Rep.  N.  S.  357. 

Supplemental  catalogue. —  The  statement 
of  a  horse's  age  in  a  supplemental  catalogue 
of  sale  is  not  a  warranty  where  the  catalogue 
proper  contained  the  conditions  of  sale,  and 
the  statement  that  "  ages  and  heights  of 
horses  are  approximated  by  owners,  and  ai-e 
believed  to  be  correct,  but  are  not  guar- 
antied," since  persons  buying  under  a  supple- 
mental catalogue  are  chargeable  with  notice 
that  they  must  look  elsewhere  for  the  terms 
and  conditions  of  sale.  Henry  v.  Salisbury, 
14  N.  Y.  App.  Div.  526,  43  N.  Y.  Suppl. 
851. 

21.  Snow  V.  Schomacker  Mfg.  Co.,  69  Ala. 
Ill,  44  Am.  Rep.  509,  holding  that  where 
the  manufacturer  of  a  musical  instrument  of- 
fered to  sell  it  by  letter,  stating  the  terms  of 
the  sale  and  calling  attention  to  a  circular 
advertising  the  instrument  which  he  had  sent 
by  the  same  mail,  which  circular  stated  that 
the  instrument  was  warranted  for  five  years, 
the  offer  of  the  warranty  in  the  circular  be- 
came a  part  of  the  offer  of  sale  and,  on  ac- 
ceptance a  part  of  the  contract  of  purchase. 
And  see  Charter  Gas-Engine  Co.  v.  Kellam, 
7'9  N.  Y.  App.  Div.  231,  79  N.  Y.  Suppl. 
1019;  Robson  v.  Miller,  12  S.  C.  586,  32  Am. 
Rep.  518.  Compare  Hicks  v.  Stevens,  121  111. 
186,  11  E.  241;  Monumental  Bronze  Co.  v. 
Doty,  99  Mo.  App.  195,  73  S.  W.  234,  78 
S.  W.  850.  But  see  Berman  v.  Woods,  38 
Ark.  351,  holding  that  the  purchaser  of  an 
article  cannot  rely  upon  statements  made  by 
the  manufacturer  in  circulars  relating  to  the 
article  as  a  warranty  that  it  will  do  what 
is  stated.  See  also  Prideaux  v.  McMurray,  2 
F.  &  F.  225. 

Testimonials  from  other  purchasers. —  The 
fact  that  a  vendor  presented  to  a  purchaser 
a  circular,  with  testimonials,  of  a  meat-cooler 
offered  by  him  for  sale,  and  said  that  his 
cooler  was  the  only  one  in  the  world  that 
would  keep  meat  any  length  of  time  properly, 
is  not  sufficient  to  sustain  a  finding  that  he 
guaranteed  the  same  to  keep  meat  as  long  as 
the  testimonials  claimed  it  would.  Richey  v. 
Daeraicke,  86  Mich.  647,  49  N.  W.  516. 

22.  Blake  v.  Watson,  45  Conn.  323,  29  Am. 
Rep.  683 ;  Calhoun  v.  Vechio,  4  Fed.  Cas.  No. 
2,310,  3  Wash.  C.  C.  165;  McVeigh  v.  Messer- 
smith,  16  Fed.  Cas.  No.  8,931,  5  Cranch  C.  C 
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316.  And  see  Reiger  v.  Worth  Co.,  130  N.  C. 
268,  41  S.  E.  377,  89  Am.  St.  Rep.  865.  But 
see  Ransberger  v.  Ing,  55  Mo.  App.  621, 
holding  that  an  advertisement  of  a  future 
sale  cannot  be  the  basis  of  a  warranty  un- 
less it  is  made  a  part  of  the  contract  at  the 
time  the  sale  is  completed. 

Taken  with  faults. — ^^^Tiere  an  advertise- 
ment described  the  vessel  as  "  copper  fas- 
tened," the  statement  was  a  warranty,  al- 
though it  also  recited  that  the  vessel  was 
"  to  be  taken  with  all  faults."  Shepherd  v. 
Kain,  5  B.  &  Aid.  240,  24  Rev.  Rep.  344,  7 
E.  C.  L.  137. 

23.  Roberts  v.  Applegate.  153  111.  210,  38 
N.  E.  676  [affirming  48  111.  App.  176]. 

24.  Enger  v.  Dawlev,  62  Vt.  164,  19  Atl. 
478. 

25.  Landman  v.  Bloomer,  117  Ma.  312,  23 
So.  75. 

26.  Affirmations  as  amounting  to  warranty 
in  general  see  supra,  VIT^  C.  9,  a. 

27.  California. —  Polhemus  v.  Heiman,  45 
Cal.  573. 

Delaware. —  Cummins  v.  Ennis,  4  Pennew. 
424,  56  Atl.  377;  Burton  v.  Young,  5  Harr. 
233. 

Georgia. —  Burge  v.  Stroberg,  42  Ga.  88. 

Illinois. —  Sparling  v.  Marks,  86  111.  125; 
Robinson  v.  Harvey,  82  111.  58. 

lotca. —  Wingate  v.  Johnson,  126  Iowa  154, 
101  N.  W.  751;  Powell  v.  Chittick,  89  Iowa 
513,  56  N.  W.  652;  Hughes  v.  Funston,  23 
Iowa  257. 

Kentucky. —  Dickens  v.  Williams,  2  B.  Mon. 
374;  Lamme  v.  Gregg,  1  Mete.  444,  71  Arn. 
Dec.  489 ;  Harrigan  v.  Advance  Thresher  Co., 
81  S.  W.  261,  26  Ky.  L.  Rep.  317. 

Maine. —  Randall  v.  Thornton,  43  Me.  226, 
69  Am.  Dec.  56 ;  Brvant  v.  Crosby,  40  Me.  9 ; 
Hillman  v.  Wilcox,  "^30  Me.  170. 

Maryland. —  Potomac  Steamboat  Co.  v.  Har- 
lan, etc.,  Co.,  66  Md.  42,  4  Atl.  903;  Osgood 
V.  Lewis,  2  Harr.  &  G.  495,  18  Am.  Dec. 
317. 

Minnesota. —  Brown  v.  Doyle,  69  Minn.  543, 
72  N.  W.  814. 

Mississippi. —  Kinley  v.  Fitzpatrick,  4  How. 
59,  34  Am.  Dec.  108. 

Missouri. —  Carter  v.  Block,  46  Mo.  384; 
Steel  V.  Brown,  19  Mo.  312. 

Neiu  Hampshire. —  Morrill  v.  Wallace,  9 
N.  H.  111. 

Neiv  York. —  Fairbank  Canning  Co.  v.  Metz- 
ger,  118  N.  Y.  260,  23  N.  E.  372,  16  Am.  St. 
Rep.  753;  Hawkins  v.  Pemberton,  51  N.  Y. 
198,  10  Am.  Rep.  595;  Brown  r.  Tuttle,  66 
Barb.  169;  Morgan  v.  Powers,  66  Barb.  35; 
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is  especially  applicable  in  cases  where  such  positive  affirmation  or  promise 


Sweet  V.  Bradley,  24  Barb.  549;  Car  ley  v. 
Wilkins,  6  Barb.  557;  Van  Wyck  v.  Allen,  6 
Daly  376;  Jones  v.  Mayer,  1&  Misc.  586,  38 
N.  Y.  Suppl.  801;  American  Writing  Macli. 
Co.  V.  Bushnell,  9  Misc.  462,  30  N.  Y.  Suppl. 
228;  Nay  lor  v.  McSwegan,  2  Misc.  255,  21 
N.  Y.  Suppl.  930;  Chase  v.  Nichols,  9  N.  Y. 
Suppl.  878;  Oneida  Mfg.  Soc.  v.  Lawrence,  4 
Cow.  440;  Chapman  v.  Murch,  19  Johns.  290, 
10  Am.  Dec.  227;  Cramer  v.  Bradshaw,  10 
Johns.  484. 

]:^orth  Carolina. —  Foggert  V.  Blackweller, 
26  N.  C.  238. 

l^orth  Dakota. —  Hazelton  Boiler  Co.  v. 
Fargo  Gas,  etc.,  Co.,  4  N.  D.  365.  61  N.  W. 
151. 

Tennessee. —  Kearly  i;.  Duncan,  1  Head  397, 
73  Am.  Dec.  179. 

Texas.— my i\\e  v.  Speake,  23  Tex.  429; 
Ellis  V.  Eiddick,  34  Tex.  Civ.  App.  256,  78 
S.  W.  719. 

Vermo7tt. —  Crossman  v.  Johnson,  63  Vt. 
333,  22  Atl.  608,  13  L.  R.  A.  678;  Drew  v. 
Edmunds,  60  Vt.  401,  15  Atl.  100,  6  Am.  St. 
Rep.  122. 

Virginia. —  Reese  v.  Bates,  94  Va.  321,  26 
S.  E.  865;  Mason  v.  Chappell,  15  Gratt.  572. 

Wisconsin. —  King  v.  Graef,  136  Wis.  548, 
117  N.  W.  1058;  Trego  v.  Roosevelt  Min.  Co., 
136  Wis  315,  117  N.  W.  855;  Milwaukee 
Rice  Mach.  Co.  v.  Hamacek,  115  Wis.  422,  91 
N.  W.  1010;  Hahn  v.  Doolittle,  18  Wis.  196, 
86  Am.  Dec.  757. 

England. —  Percival  V.  Oldacre,  18  C.  B. 
N.  S.  398,  114  E.  C.  L.  398;  Hort  v.  Newry, 
1  L.  J.  K.  B.  0.  S.  237. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  732. 

Sufficiency  of  affirmation. — An  affirmation 
that  a  horse  is  not  lame,  accompanied  by  tho 
declaration  of  the  owner  that  he  would  not 
be  afraid  to  warrant  him,  is  enough  to  es- 
tablish a  warranty.  Cook  v.  Moseley,  13 
W^end.  (N.  Y.)  277. 

General  statements. — ^Where  the  vendor  at 
a  public  auction  sale  of  a  number  of  horses 
publicly  stated  "  that  all  horses  which  wou^ld 
then  and  there  be  offered  for  sale  had  been 
driven  single,"  and  that  all  horses  which  were 
not  safe  to  drive  single  would  be  specified 
when  sold,  if  horses  were  afterward  sold 
without  any  statement  as  to  whether  they 
were  safe  to  drive  single,  there  was  a  war- 
rantv  that  they  were  safe.  Ingraham  v. 
Union  R.  Co.,  19  R.  I.  356,  33  Atl.  875. 

Indirect  warranty. —  In  McCormick  Har- 
vesting Mach.  Co.  V.  Brower,  88  Iowa  607, 
55  N,  W.  537,  a  contract  for  the  sale  of  a 
harvesting  machine  recited  that  it  was  "  war- 
ranted to  be  well  made,  of  good  material, 
and  durable  with  proper  care.  If  upon  one 
day's  trial,  the  machine  should  not  work  well, 
the  purchaser  shall  give  immediate  notice  to  " 
the  company,  etc.,  and  it  was  held  that  the 
warranty  was  not  all  embraced  in  the  pro- 
vision that  it  was  "  well  made,  of  good  ma- 
terial, and  durable  with  proper  care,"  but 
the  contract  Avarranted  the  machine  to  "  work 
well." 


As  to  future  event. — Where  A  wrote  to  B 
that  he  had  a  fine  steer  for  sale,  and  that 
the  steer  had  a  sore  under  his  neck,  "  but  that 
don't  hurt  him ;  it  is  most  well,"  and  B  wrote 
that  if  the  steer  was  as  good  as  represented 
he  would  buy  it,  and  that  A  might  send  it, 
A's  statement  that  the  sore  would  get  well 
amounted  to  a  warrantv.  Branson  v.  Turner, 
77  Mo.  489.  And  see  Ellis  v.  Riddick,  34  Tex. 
Civ.  App.  256,  78  S.  W.  719. 

Guaranty  to  pass  inspection. — A  guaranty 
that  the  articles  shall  pass  inspection  is  a 
warrantv  of  quality  of  the  goods  sold.  Gib- 
son i\  Stevens,  8  How.  (U.  S.)  384,  12  L.  ed. 
1123. 

Acceptance  of  order. — ^Where  the  buyer  of- 
fered to  purchase  iron  "  quality  to  be  strictly 
neutral,"  and  the  seller's  acceptance  was  in 
terms  "  quality  of  iron  to  be  neutral  "  there 
was  an  express  warranty.  Philadelphia,  etc.. 
Coal,  etc.,  Co.  v.  Hoffman,  1  Pa.  Cas.  405,  4 
Atl.  848.  To  the  same  effect  see  Groetzinger 
V.  Kann,  165  Pa.  St.  578,  30  Atl.  1043,  44 
Am.  St.  Rep.  676. 

Sale  by  brand. — Where,  in  an  action  for  the 
price  of  "  Standard "  rubber  belting  sold  in 
July,  1887,  defendants  set  off  a  breach  of 
warranty  in  a  lot  of  belting  of  the  same 
brand  sold  them  in  May,  1886,  for  which  they 
paid  before  discovering  its  worthlessness,  and 
plaintiff  claims  that  it  never  warranted  the 

Standard  "  belting  Avhich  it  claimed  to  have 
first  put  on  the  market  in  1886,  an  order 
from  defendants  in  1885  for  good  "  Standard  " 
belting,  "  warranted,"  and  plaintiff's  invoice 
describing  the  belting  as  "  Standard,"  are  ad- 
missible to  show  a  warranty  as  claimed  by 
defendants.  ■  Gutta  Percha,  etc.,  Mfg.  Co.  v. 
Wood,  84  Mich.  452,  48  N.  W.  28. 

Qualified  acceptance. — W'here  a  buyer  or- 
dered one  hundred  thousand  bicycle  handle 
bar  stem  castings,  as  per  sample  submitted, 
to  be  made  of  the  best  grade  of  steel  suit- 
able for  the  purpose,  and  the  seller  agreed 
to  furnish  "  100,000  handle  bar  stem  castings 
to  be  made  of  steel,"  the  seller  only  war- 
ranted that  the  character  of  the  metal  used 
should  be  steel,  and  not  that  it  should  be  of 
the  best  grade  or  suitable  for  the  purpose 
intended.  Frederick  Mfg.  Co.  v.  Devlin,  127 
Fed.  71,  62  C.  C.  A.  53. 

Qualified  warranty. — Where  a  fertilizer  is 
warranted  "  as  to  its  effect  on  crops  only  as 
to  the  analysis  of  the  state  inspector  as  evi- 
denced by  his  brand  on  each  and  every  pack- 
age," the  purcliaser  takes  every  risk  save  that 
of  the  genuineness  of  the  inspector's  brand. 
Jackson  r.  Lanoston.  61  Ga.  392,  And  see 
Allen  r.  Young/ 02  Ga.  617. 

Indefinite  statement. — Where  a  firm  writes 
to  their  agent,  with  regard  to  the  condition 
of  a  lot  of  hams  shipped  to  the  agent,  that 
"there  is  an  occasional  ham  sour  in  the  mar- 
row," but  til  at  the  hams  as  a  body  were  not 
sour,  wliieh  letter  the  agent  showed  to  a  pro- 
posed buyer  of  the  hams,  the  statement  con- 
tained in  tlie  letter  was  too  indefinite  to  con- 
stitute a  warranty  that  less  than  a  third  of 
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is  made  in  response  to  a  direct  inquiry  on  the  part  of  the  buyer/^  or  in  contem- 
plation of  the  purpose  for  which  the  goods  are  purchased. 

(ii)  Soundness.  A  direct  and  positive  affirmation  that  an  animal  is  sound 
amounts  to  a  warranty  of  soundness,^*^  and  so  too  does  an  affirmation  that  the 
animal  is  "all  right."  But  a  warranty  of  soundness  cannot  be  predicated  on 
a  statement  that  the  animal  is  a  good"  one/^  or  upon  a  statement  that  is  expressed 
merely  as  a  matter  of  judgment,  opinion,  or  belief .^^ 

(ill)  Fitness  For  Purpose.  Of  course  a  direct  affirmation  that  an  article 
is  suitable  for  the  purpose  for  which  it  is  purchased  is  a  warranty,^*  and  so  too 
a  warranty  may  be  predicated  on  a  direct  affirmation  of  quality  made  in  con- 


tlie  hams  were  sour  in  the  marrow.  Wiggin 
V.  Butcher,  154  Mass.  447,  28  N.  E.  677. 

Warranty  or  stipulation  as  to  price. — 
Where  in  a  contract  for  the  sale  of  varnish 
stipulations  as  to  quality  were  followed  by 
the  words :  "  Turpentine  copal  varnish  at  65 
cts.  per  gallon;  turpentine  japan  dryer  at  55 
cts.  per  gallon,"  the  letter  terms  were  but 
stipulations  as  to  price,  and  imported  no  war- 
ranty that  the  goods  delivered  should  be  ar- 
ticles known  to  the  trade  by  those  names, 
and  of  a  certain  standard  of  quality.  De 
Witt  V.  Berry,  134  U.  S.  306,  10  S.  Ct.  536, 
33  L.  ed.  896. 

28.  Riddle  v.  Webb,  110  Ala.  599,  18  So. 
323;  Faust  v.  Koers,  111  Mo.  App.  560,  86 
S.  W.  278;  Money  v.  Fisher,  92  Hun  (N.  Y.) 
347,  36  N.  Y.  Suppl.  862;  Blakeman  >:. 
Mackey,  1  Hilt.  (N.  Y.)  266.  But  see 
Kircher  v.  Conrad,  9  Mont.  191,  23  Pac.  74, 
18  Am.  St.  Rep.  731,  7  L.  R.  A.  471;  Erwin 
V.  Maxwell,  7  N.  C.  241,  9  Am.  Dec.  602. 

Future  conduct. —  But  an  affirmation  in  re- 
sponse to  a  question  as  to  past  conduct  of  a 
horse  cannot  form  the  basis  of  a  warranty  as 
to  its  future  conduct.  McMaster  v.  Smith,  3 
N.  Y.  St.  481. 

29.  See  infra,  VII,  C,  9,  e,  (m). 

30.  Alabama.— Riddle  v.  Webb,  110  Ala. 
599,  18  So.  323. 

Delaioare. —  Cummins  i\  Ennis,  4  Pennew. 
424,  56  Atl.  377. 

Massachusetts. —  Brown  v.  Bigelow,  10 
AUen  242. 

Michigan. —  Murphy  v.  McGraw,  74  Mich. 
318,  41  N.  W.  917. 

Minnesota. —  Marsh  v.  Webber,  13  Minn. 
109. 

Missouri. —  Faust  v.  Koers,  111  Mo.  App. 
560,  86  S.  W.  278. 

Vermont. —  Hobart  v.  Young,  63  Vt.  363,  21 
Atl.  612,  12  L.  R.  A.  693. 

Qualified  warranty. — Where  the  seller  war- 
ranted the  horse  to  be  sound  everywhere,  ex- 
cept a  kick  on  the  leg,  this  was  a  qualified 
warranty.    Jones  v.  Cowley,  4  B.  &  C.  445.  6 

D.  &  R.  533,  3  L.  J.  K.  B.  O.  S.  263,  10 

E.  C.  L.  653.  And  see  Garment  v.  Baris,  2 
Esp.  673. 

Indirect  statements. — ^^Vhere  a  note  given 
for  the  price  of  a  horse  stated  that  it  was 
given  for  a  horse  "a  little  thick-winded," 
such  words  did  not  amount  to  an  express  war- 
ranty that  the  horse  was  sound,  and  that 
the  little  thick-windedness  would  not  hurt  it. 
Bullard  v.  Brewer,  118  Ga.  918,  45  S.  E.  711. 

"Warrant  and  defend." — A  statement  in 
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the  bill  of  sale  that  "  I  hereby  warrant  and 
defend  "  the  property  sold  is  a  warranty  of 
soundness.  Livingston  v.  Arrington,  28  Ala. 
424;  Duff  V.  Ivy,  3  Stew.  (Ala.)  140.  Contra, 
Roseman  v.  Hughey,  Rice  (S.  C.)  437. 

31.  McClintock  v.  Emick,  87  Ky.  160,  7 
S.  W.  903,  9  Ky.  L.  Rep.  995 ;  Little  v.  Wood- 
worth,  8  Nebr.'281;  Smith  v.  Justice,  13  Wis. 
600. 

32.  Matlock  v.  Meyers,  64  Mo.  531;  Hardy 
i:  Anderson,  7  Kulp  (Pa.)  396. 

33.  Lindsay  v.  Davis,  30  Mo.  406;  Osborne 
r.  McCoy,  107  N.  C.  726,  12  S.  E.  383 ;  Wason 
r.  Rowe,  16  Vt.  525. 

Dealer's  talk. — Where  an  auctioneer,  in 
offering  for  sale  a  lot  of  sheep,  stated  that 
they  were  "  a  nice  lot  of  young,  sound  sheep," 
the  representation  did  not  amount  to  a  war- 
ranty.   McGraw  v.  Forsythe,  31  Iowa  179. 

34.  Trench  v.  Hardin  County  Canning  Co., 
67  111.  App.  269;  Conkling  v.  Standard  Oil 
Co.,  138  Iowa  596,  176  N.  W,  822;  Clarke  v. 
Johnson  Foundry,  etc.,  Co.,  42  S.  W.  844,  19 
Ky.  L.  Rep.  973;  Young  i;.  Van  Natta,  113 
Mo.  App.  550,  88  S.  W.  123;  Elkins  v.  Ken- 
yon,  34  Wis.  93. 

Intent  immaterial. — ^Where  the  sellers  of 
an  irrigating  pump  and  plant  knew  the  use 
for  which  it  was  intended,  and  selected  the 
land  and  the  pump,  and  expressly  represented 
that  it  would  accomplish  the  work  of  irriga- 
tion, and  warranted  the  machinery  for  that 
purpose,  it  constitutes  a  warranty,  if  the 
buyer  relied  thereon,  whether  or  not  the 
seller  intended  it.  Huntington  v.  Lombard, 
22  Wash.  202,  60  Pac.  414. 

Substitution  of  article. — ^Where  one  con- 
tracted to  sell  an  engine  of  a  certain  make, 
size,  and  capacity,  with  knowledge  that  it 
was  to  be  used  to  run  a  sawmill,  and  fur- 
nished an  engine  of  another  size  under  a 
guaranty  that  the  latter  would  develop  the 
capacity  of  the  engine  contracted  for,  the 
guaranty  must  be  construed  as  a  warranty 
that  the  engine  furnished  would  develop  for 
the  particular  use  the  same  power  as  the  en- 
gine contracted  for.  Critcher  v.  Porter-Mc- 
Neal  Co.,  135  N.  C.  542,  47  S.  E.  604. 

Comparison  with  other  goods. — A  warranty 
that  a  machine  is  capable  with  proper  man- 
agement of  doing  as  much  as  other  machines 
of  like  size  and  proportions  is  not  an  abso- 
lute warranty  that  it  is  sufficient  for  a 
special  purpose,  but  only  that  it  is  as  fit  for 
the  purpose  as  other  machines  of  like  size 
and  proportions.  Trapp  v.  New  Birdsall  Co., 
109  Wis.  543,  85  N.  W.  478. 
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templation  of  the  purpose  for  which  it  was  desired. But  no  warranty  of  fitness 
for  purpose  is  imported  by  a  statement  that  the  article  is  "good/'  or  that  it 
will  be  finished  in  a  "first-class  workmanhke  manner."  And  a  provision  in  a 
contract  that  a  machine  sold  is  "to  be  complete  in  everything  for  working"  is 
not  an  express  warranty  that  the  machine  would  do  the  work  for  which  it  was 
purchased.^^ 

(iv)  Comparison  With  Sample  or  Other  Goods.  It  is  a  warranty  of 
quality  where  the  seller  affirms  that  the  goods  sold  are  equal  or  superior  to  other 
goods  of  Hke  kind  on  the  market/^  or  that  they  shall  correspond  to  the  sample.*^ 
So  too  a  warranty  of  quality  is  imported  in  an  affirmation  that  the  goods  sold 
shall  be  equal  to  certain  other  goods  then  being  sold  to  other  parties  or  equal 
to  goods  theretofore  furnished  to  the  buyer.*^ 

f.  Statements  as  to  Title.*'^  An  affirmation  by  the  seller  that  the  goods  are 
his  or  that  he  is  the  owner  constitutes  a  warranty  of  title/^  and  he  will  be  liable 


35.  Illinois. —  Crabtree  v.  Kile,  21  111.  180; 
Emrick  v.  Merriman,  23  111.  App.  24. 

Indiana. —  Street  v.  Chapman,  29  Ind.  142. 

loica. —  Latham  v.  Shipley,  86  Iowa  543,  53 
^v'.  W.  342. 

Minnesota. —  J.  I.  Case  Threshing  Mach. 
Co.  V.  McKinnon,  82  Minn.  75,  84  N.  W.  646 ; 
Brown  v.  Doyle,  69  Minn.  543,  72  N.  W.  814. 

Missouri.— Young  v.  Van  Natta,  113  Mo. 
App.  550,  88  S.  W.  123. 

New  York. —  Van  Wyck  v.  Allen,  69  N.  Y. 
61,  25  Am.  Kep.  136;  Bounce  v.  Dow,  57 
N.  Y.  16;  Day  v.  Pool,  63  Barb.  506  [affirmed 
in  52  K  Y.  416,  11  Am.  Rep.  719];  Richard- 
son V.  Mason,  53  Barb.  601. 

Virqinia. —  Herron  v.  Dibrell,  87  Va.  289, 
12  S.  E.  674. 

Wisconsin. —  Roe  V.  Bacheldor,  41  Wis. 
300;  Smith  v.  Justice,  13  Wis.  600. 

36.  Greenthal  v.  Schneider,  52  How.  Pr. 
(N.  Y.)  133.  And  see  Strauss  v.  Salzer,  58 
Misc.  (N.  Y.)  573,  109  N.  Y.  Suppl.  734. 

37.  Bancroft  v.  San  Francisco  Tool  Co., 
120  Cal.  228,  52  Pac.  496,  (Cal.  1897)  47 
Pac.  684. 

38.  McGraw  v.  Fletcher,  35  Mich.  104. 

39.  Arkansas. — Buckman  v.  Haney,  11  Ark. 
339. 

Illinois. —  Iroquois  Furnace  Co.  v.  Wilkin 
Mfg.  Co.,  181  111.  582,  54  N.  E.  987  [revers- 
inq  77  111.  App.  59]  ;  Aultman  v.  Weber,  28 
111.  App.  91. 

Iowa. —  Briggs  v.  M.  Rumely  Co.,  96  Iowa 
202,  64  N.  W:  784;  Stevens  v.  Bradley,  89 
Iowa  174,  56  N.  W.  429.  And  see  Wingate 
V.  .Johnson,  126  Iowa  154,  101  N.  W.  751. 

2<ew  York. —  Cerley  r.  Wilkins,  6  Barb. 
557;  Parks  v.  Morris  Ax,  etc.,  Co.,  41  How. 
Pr.  18. 

Virginia.— "Reese  v.  Bates,  94  Va.  321,  26 
S.  E.  865. 

Wisconsin. —  Winkler  v.  Patten,  57  Wis. 
405,  15  N.  W.  380;  Neave  v.  Arntz,  56  Wis. 
174,  14  N.  W.  41. 

But  see  House  v.  Fort,  4  Blackf.  (Ind.) 
293. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  735. 

Sale  by  sample  and  description. — ^WHiere 
goods  aie  sold,  by  sample,  and  l)y  description 
as  well,  with  a  warranty  that  tliey  shall 
cf.rrespond  with  both  the  description  and 
sample,  it  is  not  sufficient  that  the  bulk  of 


the  goods  correspond  with  the  sample,  if  they 
do  not  also  correspond  with  the  description; 
and  the  vendee  may  retain  them  and  rely 
upon  his  warranty  as  to  description.  Miam- 
isburg  Twine,  etc.,  Co.  v.  Wohlhuter,  71 
Minn.  484,  74  N.  W.  175. 

Breach. —  In  an  action  on  a  warranty  guar- 
anteeing that  the  engine  sold  was  capable, 
with  proper  management,  of  doing  as  much 
as  other  machines  of  like  size  and  propor- 
tions, it  was  error  to  submit  the  question  of 
a  breach  thereof  to  the  jury  on  evidence  as 
to  the  ability  of  the  engine  to  maintain  fif- 
teen horse  power,  where  it  was  not  shown 
that  engines  of  like  size  and  proportions 
could  maintain  fifteen  horse  power.  Trapp  i*. 
New  Birdsall  Co.,  99  Wis.  458,  75  N.  W.  77. 

40.  Smith  v.  Foote,  81  Hun  (N.  Y.)  128, 
30  N.  Y.  Suppl.  679;  Dike  v.  Reitlinger,  23 
Hun  (N.  Y.  241;  Brower  v.  Lewis,  19  Barb. 
(N.  Y.)  574;  Russell  v.  Nicolopulo,  8  C.  B. 
N.  S.  362,  2  L.  T.  Rep.  N.  S.  185,  8  Wkly. 
Rep.  415,  98  E.  C.  L.  362;  Clark  v.  Schwartz, 
2  Wklv.  Rep.  16. 

41.  Brigg  V.  Hilton,  11  Daly  (N.  Y.)  335. 

42.  Pearson  i\  Martin,  38  Wis.  265. 

43.  Zabriskie  v.  Central  Vermont  R.  Co., 
131  K  Y.  72,  29  N.  E.  1006  laffirming  13 
N.  Y.  Suppl.  735];  Empire  State  Bag  Co.  v, 
McDermott,  89  N.  Y.  App.  Div.  234,  85  N.  Y. 
Suppl.  787;  Moore  v.  King,  57  Hun  (N.  Y.) 
224,  10  K  Y.  Suppl.  651  [affirmed  in  134 
N.  Y.  596,  31  N.  E.  624]  ;  Baglev  r.  Cleveland 
Rclling-Mill  Co.,  21  Fed.  159;  Allan  v.  Lake, 
18  Q.  B.  500,  83  E.  C.  L.  560. 

Implied  warranty  trom  sale  by  sample  see 
infra,  VII,  D,  6,  e,  (vi). 

44.  Implied  warranty  of  title  see  infra, 
VII,  D,  6,  b. 

45.  Balte  v.  Bedemiller,  37  Oreg.  27,  60 
Pac.  601,  82  Am.  St.  Rep.  737;  INIedina  v. 
Stoughton,  1  Ld.  Ra's^u.  593,  91  Eng.  Reprint 
1297. 

Property  not  in  seller's  possession. — Where 
a  bill  of  sale  conveys  all  right,  titUv  and  in- 
terest in  a  liquor-tax  certificate,  the  seller  ex- 
pressly warrants  the  sah\  although  the  cer- 
tificate was  not  at  the  time  in  his  possession. 
Frank  r.  Forgdtston.  30  .Misc.  (X.  Y.)  816, 
61  N.  Y.  Snppl.  Ills  [reversed  on  other 
giounds  in  31  Misc.  726,  65  X.  Y.  Suppl. 
229]. 
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on  his  warranty,  although  the  purchaser  knew  the  title  was  not  perfect.*®  A 
warranty  of  title  cannot,  however,  be  predicated  on  a  recital  "I  have  sold,"  or 
on  the  words  "warrant  and  defend,"  nor  the  words  ''warrant  to  be  good,  sound 
property,  and  healthy."  So  it  has  been  held  that  a  recital  in  a  conveyance  of 
a  street  railway  franchise  that  it  was  ''duly  given"  by  the  city  council  does  not 
amount  to  an  express  warranty  that  the  seller  had  good  title  to  the  franchise 
conveyed.*^ 

g.  Statements  as  to  Value.  While  representations  as  to  value  are  usually 
regarded  as  "dealer's  talk,"  value  may  nevertheless  be  made  the  subject  of 
warranty  in  a  sale;^^  and  if  the  seller  makes  a  representation  as  to  value  which  is 
intended  as  a  warranty,  and  it  enters  as  a  constituent  element  into  the  trans- 
action, it  will  then  become  a  part  of  the  contract  and  may  be  enforced  as  a  war- 
ranty .^^    But  a  statement  as  to  quality  is  not  a  warranty  of  value.^^ 

h.  Statements  as  to  Quantity.  Statements  as  to  the  weight  or  quantity  of  the 
goods  are  usually  regarded  as  mere  expressions  of  opinion  and  not  as  warranties.^* 
Such  statements  may,  however,  constitute  warranties  if  expressions  are  used 
showing  an  intent  on  the  part  of  the  seller  to  bind  himself  by  the  statements.^^ 

D.  Implied  Warranties  —  l.  In  General.    Under  proper  circumstances 


46.  Neville  v.  Hughes,  104  Mo  App.  455, 
79  S.  W.  735. 

47.  Bayse  v.  Briscoe,  13  B.  Mon.  (Ky.) 
474. 

48.  Cowan  v.  Silliman,  15  N.  C.  4G. 

49.  O'Sullivan  v.  Griffith,  153  Cal.  502, 
05  Pac.  873,  96  Pac.  323. 

50.  Titus  V.  Poole,  145  N.  Y.  414,  40  N.  E. 
228.  And  see  Picard  v.  McCormick,  11  Mich. 
68. 

51.  Picard  v.  McCormick,  11  Mich.  68. 

52.  Titus  V.  Poole,  145  N.  Y.  414,  40  N.  E. 
228. 

Value  of  shares. — ^Where  at  the  time  of 
transfer  of  bank  stock  to  plaintilT  as  part  of 
the  price  of  land  conveyed  by  him,  the 
grantee  stated  that  the  bank  was  organized 
under  the  laws  of  Pennsylvania;  that  the 
stock  was  worth  one  hundred  cents  on  the  dol- 
lar; and  that  it  was  good,  high  dividend  pay- 
ing stock,  the  statement  was  an  express 
warranty  that  the  stock  was  worth  its  face 
value,  and  that  the  bank  was  duly  organized 
as  stated.  Titus  v.  Poole,  73  Hun  (N.  Y.) 
383,  26  N.  Y.  Suppl.  451  [affirmed  in  145 
N.  Y.  414,  40  K  E.  228]. 

Desirability  of  shares  as  investment.— 
Representations  of  fact  as  to  the  property  of 
an  oil  company,  its  productiveness,  and  other 
conditions  relating  to  the  value  and  desir- 
ability of  its  shares  as  an  investment,  are 
proper  elements  of  a  warranty  in  the  sale  of 
the  stock,  and  are  not  objectionable,  as  re- 
lating to  property  other  than  the  thing  sold. 
Phillips  V.  Crosby,  69  N.  J.  L.  612,  55  Atl. 
814. 

Ambiguous  statement. — A  contract  provid- 
ing for  the  exchange  of  a  stock  of  merchan- 
dise tor  real  estate,  the  stock  to  be  invoiced 
*'  as  pei'  the  following  mark,"  is  sufficiently 
indefinite  and  ambiguous  to  justify  the  re- 
fusal of  an  instruction  that  such  provision 
was  a  warranty  that  the  goods  actually  cost 
what  they  were  marked.  Webb  v.  Steiner, 
113  Mo.  ApT).  482,  87  S.  W.  618. 

Price.— A  statement  as  to  the  cost  is  not 
a  warranty  that  the  price  so  fixed  was  the 
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price  actually  paid  by  the  seller.  Mason  v. 
Thornton,  74  Ark.  46,  84  S.  W.  1048. 

Sale  of  shares  of  stock. —  The  owners  of 
stock  in  a  very  large  and  groMdng  corpora- 
tion gave  an  option  for  the  purchase  of  the 
stock.  The  option  was  given  on  Feb.  24, 
1899,  and  was  dated  Feb.  1,  1899,  and  recited 
that  the  corporation  was  the  owner  of  the  as- 
sets and  indebted  to  the  amount  shown  in  an 
annexed  schedule;  but  appended  to  the 
schedule  was  a  paper  entitled  "  Explanatory 
Notes,'-'  which  stated  that  the  schedule  was 
prepared  from  the  balance  sheet  of  April, 
1898,  and  corresponded  therewith,  except 
that  the  bills  payable  had  been  increased  and 
might  thereafter  be  increased  according  to 
the  requirements  of  the  business,  and  except 
as  to  the  statement  of  the  values  of  certain 
stocks  and  good-wdll,  and  as  to  the  value  of 
certain  patents  belonging  to  the  company. 
There  was  evidence  that  the  sellers  had 
stated,  before  the  option  was  accepted,  that 
they  could  not  and  did  not  intend  any  war- 
ranty of  the  floating  indebtedness,  it  was 
held  that  the  recital,  schedule,  and  the  ex- 
planatory notes  did  not  amount  to  a  war- 
ranty. Worthington  v.  Herrmann,  89  N.  Y. 
App.  Div.  627,  88  N.  Y.  Suppl.  76  [affirmed 
in  180  N.  Y.  559,  73  K  E.  1134]. 

53.  Gingles  i\  Caldwell,  21  Ala.  444;  Light- 
burn  V.  Cooper,  1  Dana  (Ky.)  273. 

54.  Rice  v.  Codman,  1  Allen  (Mass.)  377; 
Switzer  v.  Pinconning  Mfg.  Co.,  59  Mich. 
488,  26  N.  W.  762;  Montreal  River  Lumber 
Co.  v.  Mihills,  80  Wis.  540,  50  N.  W.  507; 
Brawley  v.  U.  S.,  96  U.  S.  168,  24  L.  ed. 
622.  ^  . 

"  Say  about "  are  words  of  estimate  only 
and  do  not  amount  to  a  warranty  of  quantity. 
McConnel  v.  Murphy,  L.  R.  5  P.  C.  203,  28 
L.  T.  Rep.  N.  S.  713,  21  Wk\j.  Rep.  609.  See 
also  Bourne  v.  Seymour,  16  C.  B.  337,  1  Jur. 
N.  S.  1001,  24  L.  J.  C.  P.  202,  3  Wkly.  Rep. 
511.  81  E.  C.  L.  337. 

55.  Switzer  v.  Pinconning  Mfg.  Co.,  59 
Mich.  488,  26  K  W.  762.  See  also  Whitney 
r.  Thatcher,  117  Mass.  523,  holding  that  a 
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unless  excluded  by  the  existence  of  express  warranties,^^  or  other  terms  of  the 
contract/'^  certain  warranties  may  be  implied  in  a  complete  contract  of  sale, 
whether  oral  or  written,^^  except  sales  by  public  or  quasi-public  ofhcers.^^  The 
implication  of  a  warranty  must,  however,  rest  on  rules  of  law  and  cannot  be  based 
on  custom  or  usage. 

2.  Effect  of  Custom  or  Usage.^^  Although  it  has  been  held  in  some  cases  that 
a  warranty  may  be  implied  by  custom/^  the  decided  weight  of  authority  is  to 
the  effect  that  a  warranty  will  not  be  implied  by  usage  or  custom  when  none  is 
implied  by  the  common  law/^  nor  can  custom  or  usage  be  shown  against  a  war- 
ranty implied  by  law.^*  To  permit  this  to  be  done,  it  has  been  said,  would  be 
extremely  pernicious  in  its  consequences  and  render  vague  and  uncertain  all  the 
rules  of  law  on  the  sale  of  chattels.  Custom  or  usage  may,  however,  be  resorted 
to  to  explain  a  warranty  implied  by  law,^^  and  show  its  extent. 

3.  Written  Contracts.  While  it  has  been  held  in  some  instances  that  no 
warranty  will  be  implied  when  the  contract  of  sale  is  in  writing,  most  of  the 
cases  involved  the  question  of  quahty  and  must  therefore  be  regarded  as  mere 
variations  of  statement  of  the  general  rule,^^  although  on  the  theory  that  it  is  in 
the  nature  of  an  addition  by  parol  to  a  written  contract  the  principle  has  been 
applied  to  other  warranties.  Certainly  the  general  rule  is  well  established  by 
authority  that  warranties  may  be  implied  when  the  contract  is  in  writing  as  well 
as  when  it  is  oral,^^  and  especially  has  the  rule  been  asserted  as  to  the  implied 
warranty  of  title. '^^ 


provision,  in  a  contract  of  sale  of  two  hun- 
dred and  fifty  gunny  bags  to  arrive  by 
ship,  that  they  shall  "  average  four  hun- 
dred and  forty  pounds  gross  per  bale,  or  no 
sale,  buyer's  option,"  was  a  warranty  only 
against  deficiency  in  weight,  and  the  con- 
tract was  not  voidable  on  account  of  their 
averaging  nearly  four  hundred  and  fifty 
pounds. 

56.  See  infra,  VII,  D,  4. 

57.  See  infra,  VII,  D,  5. 

58.  See  infra,  VII,  D,  3. 

59.  Worthy  v.  Johnson,  8  Ga.  236,  52  Am. 
Dec.  399;  Evans  v.  Dendy,  2  Speers  (S.  C.) 
9,  42  Am.  Dec.  356;  O'Neall  v.  Abney,  2 
Bailey  (S.  C.)  317;  Road  Com'rs  v.  Macon,  2 
Brev.  (S.  C.)  105;  Prescott  v.  Holmes,  7 
Rich.  Eq.  (S.  C.)  9.  But  see  Deloach  v. 
Elder,  14  La.  Ann.  662. 

60.  See  infra,  VII,  D,  2. 

61.  Customs  and  usages  generally  see 
Customs  and  Usages,  28  Cyc.  1028. 

62.  Sumner  v.  Tyson,  20  N.  H.  384;  Fat- 
man  V.  Thompson,  2  Disn.  (Ohio)  482; 
Snowden  v.  Warder,  3  Rawle  (Pa.)  101 
[overruled  in  Coxe  v.  Heisley,  19  Pa.  St. 
243]  ;  Morley  v.  Attenborough,  3  Exch.  500, 
13  Jur.  282,  18  L.  J.  Exch.  148;  Jones  r. 
Bowden,  4  Taunt.  847,  14  Rev.  Rep.  683. 

63.  Kentucky. — Baird  v.  Matthews,  6  Dana 
129. 

Massachusetts. —  Dodd  V.  Farlow,  11  Allen 
426,  87  Am.  Dec.  726;  Dickinson  v.  Gay,  7 
Allen  29,  83  Am.  Dec.  656. 

ISew  York. — Thompson  v.  Ashton,  14  Johns. 
316. 

Pennsylvania. —  Wetherill  v.  Neilson,  20 
Pa.  St.  448,  54  Am.  Dec.  741. 

Teicas.— McKinney  v.  Fort,  10  Tex.  220. 

United  States. —  Barnard  V.  Kellogg,  10 
Wall.  383,  19  L.  ed.  987. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  745. 


64.  Chicago  Packing,  etc.,  Co.  v.  Tilton,  87 
111.  547;  Whitmore  v.  South  Boston  Iron  Co., 
2  Allen  (Mass.)  52. 

65.  Thompson  v.  Ashton^  14  Johns.  (N.  Y.) 
316. 

66.  Baird  v.  Matthews,  6  Dana  (Ky.)  129; 
Barnard  v.  Kellogg,  10  Wall.  (U.  S.)  383,  19 
L.  ed.  987. 

67.  Baird  v.  Matthews,  6  Dana   (Ky.)  129. 

68.  Walker  f.  Johnson,  116  111.  App.  145; 
Ramming  t\  Caldwell,  43  111.  App.  175. 

69.  See  infra,  VII,  D,  6,  e. 

70.  Sparks  v.  Messick,  65  N.  C.  440,  in- 
volving warranty  of  title. 

71.  Georgia. —  Elgin  Jewelry  Co.  v.  Estes, 
122  Ga.  807,  50  S.  E.  939. 

loioa. —  Ideal  Heating  Co.  f.  Kramer,  127 
Iowa  137,  102  N.  W.  840;  Blackmore  v.  Fair- 
banks, 79  Iowa  282,  44  N.  W.  548. 

New  York. —  Cooper  v.  Pavne,  103  N.  Y. 
App.  Div.  118,  93  N.  Y.  Suppl.  69  [reversed 
on  other  grounds  in  186  N.  Y.  334,  78  N.  E. 
1075]. 

South  Carolina. —  Wood  v.  Ashe,  3  Strobli. 
64. 

Tennessee. —  Topp  v.  White,  12  Heisk.  165; 
Word  V.  Cavin,  1  Head  506. 

Wisconsi7i. — Boothby  r.  Scales,  27  Wis. 
626;  Merriam  r.  Field,  24  Wis.  640. 

Evqland.—  Sheiiherd  r.  Pvbus,  11  L.  J. 
C.  P.  101,  3  M.  &  G.  868,  4  Scott  N.  R.  434, 
42  E.  C.  L.  452. 

72.  Miller  r.  Van  Tassel.  24  Cal.  459; 
Sanborn  r.  Jackman,  60  N.  H.  569:  Topp  r. 
White,  12  TToisk.  (Tenn.)  165;  Word  v. 
Cavin,  1  Head  (Tenn.)  506:  Trigg  r.  Faris, 
5  Tlnmiilir.  (Tenn.)  343.  Contra.  Sparks  v. 
Messick,  6.)  N.  C.  440. 

Assignment  of  bill  of  sale. — Where  a  bill 
of  sale  is  assigned  the  assignor  may  be  liable 
on  an  implied  warrantv  of  title.  Shattnck  r. 
Green,  104  JNIass.  42. 
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4.  Exclusion  by  Express  Warranty  J  ^  An  express  warranty  will  exclude  an 
implied  warranty  on  the  same  or  a  closely  related  subject."^*  Thus  an  express 
warranty  of  quality  will  exclude  an  implied  warranty  of  fitness  for  the  purpose 
intended. But  an  express  warranty  on  one  subject  does  not  exclude  an  implied 
warranty  on  an  entirely  different  subject. '^^  And  so  an  express  warranty  of  title 
will  not  exclude  an  implied  warranty  of  soundness     or  an  implied  warranty  of 


73.  Exclusion  of  oral  warranty  by  express 
warranty  see  supra,  VII,  C,  7. 

74.  Alabama. —  Barnes  f  Blair,  16  Ala.  71. 
California. — Kullman  v.  Sugar  Apparatus 

Mfg.  Co.,  153  Cal.  725,  96  Pac.  369. 

Georgia. —  Moultrie  Repair  Co.  v.  Hill,  120 
Ga.  730,  48  S.  E.  143;  Holcomb  v.  Cable  Co., 
119  Ga.  466,  46  S.  E.  671;  Malsby  v.  Young, 
104  Ga.  205,  30  S.  E.  854;  Johnson  v.  Lati- 
mer, 71  Ga.  470;  Stimpson  Computing  Scale 
Co.  V.  Taylor,  4  Ga.  App.  567,  61  S.  E.  1131; 
De  Loach  Mill  Mfg.  Co.  v.  Tutweiler  Coal, 
etc.,  Iron  Co.,  2  Ga.  App.  493,  58  S.  E.  790. 

Illinois. —  White  V.  Gresham,  52  111.  App. 
399. 

Indiana. — Sullivan  Mach.  Co.  v.  Breeden,  40 
Ind.  App.  631,  82  N.  E.  107. 

Iowa. —  Bucy  v.  Pitts  Agricultural  Works, 
89  Iowa  464,  56  N.  W.  541;  Blackmore  V. 
Fairbanks,  79  Iowa  282,  44  N.  W.  548. 

Kentucky. — ^Coffman  v.  Allin,  Litt.  Sel.  Cas. 
200;  Guhy  v.  Nichols,  etc.,  Co.,  109  S.  W. 
1190,  33  Ky.  L.  Rep.  237;  Gaar  v.  Hodges,  90 
S.  W.  580,  28  Ky.  L.  Rep.  889. 

Michigan. —  McGraw  v.  Fletcher,  35  Mich. 
104. 

iSlew  Hampshire. — Deming  v.  Foster,  42 
N.  H.  165. 

New  York. —  Carleton  v.  Lombard,  72  Hun 
254,  25  N.  Y.  Suppl.  570. 

North  Carolina. —  Lanier  v.  Auld,  5  N.  C. 
138,  3  Am.  Dec.  680. 

South  Carolina. — Stucky  v.  Clyburn,  Cheves 
186,  34  Am.  Dec.  590;  McLaughlin  v.  Horton, 
1  Hill  383. 

Wisconsin. —  Walton  v.  Cody,  1  Wis.  420. 

United  States. —  Buckstaff  v.  Russell,  79 
Fed.  611,  25  C.  C.  A.  129;  Sleeper  v.  Wood, 
60  Fed.  888,  9  C.  C.  A.  289. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  760. 

Scope  of  warranty. —  Guaranty  by  a  seeds- 
man that  oats  sold  by  him  for  seeding  pur- 
poses were  "  in  good  condition,  choice  stock, 
and  well  cleaned  "  did  not  amount  to  a  guar- 
anty that  they  were  free  from  mustard  seed 
so  as  to  exclude  an  implied  warranty.  Bell 
V.  Mills,  78  N.  Y.  App.  Div.  42,  80  K  Y. 
Suppl,  34. 

Provisions. — Where  plaintiffs  entered  into 
an  agreement  with  the  East  Indian  Company 
for  the  conveyance  of  troops  to  Bombay,  and 
defendant  undertook  to  supply  plaintiffs  with 
troop  stores,  "  guaranteed  to  pass  survey  of 
the  East  India  Company's  officers,"  this  ex- 
press warranty  did  not  exclude  the  warranty 
implied  by  law  that  the  stores  should  be  rea- 
sonably fit  for  the  purpose  for  which  they 
were  intended.  Bigge  v.  Parkinson,  7  H.  &  N. 
955,  8  Jur.  K  S.  1014,  31  L.  J.  Exch.  301, 
7  L.  T.  Rep.  N.  S.  92,  10  Wkly.  Rep.  349. 

Limitation  as  to  warranty. — A  written  war- 
ranty that  the  goods  are  warranted  only 
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against  breakage  caused  by  manifest  defects 
in  material  excludes  all  other  warranties  of 
quality.  Dowagiac  Mfg.  Co.  v.  Mahon,  13 
N.  D.  516,  101  N.  W.  903. 

Agreement  to  replace. — Where  a  contract 
for  the  sale  of  a  buggy  sold  by  description 
provided  that  if,  on  account  of  defective  ma- 
terial, any  part  of  the  vehicle  should  break 
within  a  specified  time,  the  seller  would  re- 
place it,  such  provision  did  not  deprive  the 
purchaser  of  his  rights  under  the  warranty 
of  quality  implied  on  the  sale.  Timken  Car- 
riage Co.  V.  Smith,  123  Iowa  554,  99  N.  W. 
183.  So  too  a  provision  in  a  written  contract 
for  the  sale  of  jewelry  that  if  any  of  the  ar- 
ticles failed  to  wear  satisfactorily  they  would 
be  replaced  within  five  years,  although 
headed  with  the  word  "  warranty,"  is  not  an 
express  warranty  which  will  exclude  an  im- 
plied warranty  of  merchantability.  Elgin 
Jewelry  Co.  v.  Estes,  122  Ga.  807,  50  S.  E. 
939. 

75.  Georgia. —  Johnson  v.  Latimer,  71  Ga. 
470;  De  Loach  Mill  Mfg.  Co.  v.  Tutweiler 
Coal,  etc..  Iron  Co.,  2  Ga.  App.  493,  58  S.  E. 
790. 

Indiana. — Reeves  v.  Byers,  155  Ind.  535,  58 
N.  E.  713. 

Iowa. —  Berthold  v.  Seevers  Mfg.  Co.,  89 
Iowa  506,  56  N.  W.  669. 

Michigan. —  McGraw  v.  Fletcher,  35  Mich, 
104. 

Minnesota. —  Cosgrove  v.  Bennett,  32  Minn. 
371,  20  N.  W.  359. 

Missouri. —  Walter  A.  Wood  Mowing,  etc., 
Mach.  Co.  V.  Bobbst,  56  Mo.  App.  427 ;  Boyer 
0.  Neel,  50  Mo.  App.  26;  International  Pave- 
ment Co.  V.  Smith,  etc.,  Mach.  Co.,  17  Mo. 
App.  264. 

Nebraska. —  Smith  V.  Evans,  13  Nebr.  314, 
14  N.  W.  406. 

New  York. —  Prentice  v.  Dike,  6  Duer  220. 

Wisconsin. — Dwight  Bros.  Paper  Co.  v. 
Western  Paper  Co.,  114  Wis.  414,  90  N.  W. 
444 ;  J.  I.  Case  Plow  Works  v.  Niles,  etc.,  Co., 
90  Wis.  590,  63  N.  W.  1013;  Milwaukee 
Boiler  Co  v.  Duncan,  87  Wis.  120,  58  N.  W. 
232,  41  Am.  St.  Rep.  33. 

United  States.—  DeWitt  v.  Berry,  134  U.  S. 
306,  10  S.  Ct.  536,  33  L.  ed.  896. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  760. 

76.  Wilcox  V.  Owens,  64  Ga.  601;  Ideal 
Heating  Co.  v.  Kramer,  127  Iowa  137,  102 
N.  W.  840 ;  Bucy  v.  Pitts  Agricultural  Works, 
89  Iowa  464,  56  N.  W.  541;  Aultman  v. 
Hunter,  82  Mo.  App.  632;  Boothby  v.  Scales, 
27  Wis.  626.  And  see  Hawley  Down  Draft 
Furnace  Co.  v.  E.  Van  Winkle  Gin,  etc., 
Works,  4  Ga.  App.  85,  60  S.  E.  1008. 

77.  Castellano  v.  Peillon,  2  Mart.  N.  S. 
(La.)  466;  Trimmier  v.  Thomson,  10  S.  C. 
164;  Wood  V.  Ashe,  3  Strobh.   (S.  C.)  64; 
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merchantability.''^  Nor  does  an  express  warranty  of  quality  exclude  an  implied 
warranty  of  title/^  or  an  express  warranty  that  the  article  should  be  in  good 
order  exclude  an  implied  warranty  of  fitness  for  the  purpose  intended. So 
where  the  buyer  waives  an  express  warranty  he  may  rely  on  the  warranty 
imphed  by  law.^^ 

5.  Refusal  to  Warrant,  When  the  seller  has  expressly  refused  to  give  a 
warranty,  no  warranty  can  be  implied  by  law.®^ 

6.  Subjects  of  Impliedl  Warranty  —  a.  In  General.  Generally  speaking  an 
impUed  warranty  may  arise  as  to  any  subject  relating  to  the  property  sold,  such 
as  the  title, merchantability,^^  fitness  for  purpose  intended,*^  and  genuineness  of 
the  article  sold.^^  So  too  there  is  a  general  warranty  implied  that  goods  to  be 
manufactured  shall  fill  the  terms  of  the  contract. There  is  not,  however,  as  a 
rule  any  implied  warranty  of  quality, or  value, or  even  of  quantity;  but  if 
the  goods  are  to  be  paid  for  by  weight  as  determined  by  the  seller's  scales  there 
is  an  imphed  warranty  that  the  scales  shall  be  lawful  scales. In  the  case  of  a  sale 
of  a  crop  to  be  produced,  no  warranty  of  its  continued  existence  will  be  implied. 

b.  Title  —  (i)  In  General.  By  the  early  Enghsh  rule  no  warranty  of  title 
was  implied  in  a  sale;    but  in  later  decisions  it  was  recognized  that  the  doctrine 


Banks  v.  Hughes,  1  McCord  537;  Wells  v. 
Spears,  1  McCord  (S.  C.)  421;  Houston  v. 
Gilbert,  3  Brev.  (S.  C.)  63,  5  Am.  Dec.  542. 

78.  Merriam  f.  Field.  24  Wis.  640. 

79.  Lanier  v.  Aulds,  5  N.  C.  138,  3  Am. 
Dec.  680. 

80.  Blackmore  v.  Fairbanks,  79  Iowa  282, 
44  N.  W.  548. 

81.  Parsons  Band-Cutter,  etc.,  Co.  v.  Mal- 
linger,  122  Iowa  703,  98  N.  W.  580,  holding 
that  where  a  contract  of  sale  provided  that 
the  machine  sold  must  be  paid  for  before  de- 
livery in  order  that  an  express  warranty 
contained  in  the  contract  should  become  ef- 
fective, and  delivery  was  made  by  the  seller 
before  payment  was  demanded,  and  the  buyer 
refused  to  settle  until  after  a  trial  of  the 
machine,  the  seller  acquiescing,  there  was  a 
waiver  of  the  express  warranty,  and  the 
buyer  could  rely  upon  the  warranty,  implied 
by  law,  that  the  machine  was  adapted  to  the 
use  intended.  Contra,  Guhy  v.  Nichols,  etc., 
Co.,  109  S.  W.  1190,  33  Ky.  L.  Rep.  237. 

82.  Arkansas. —  Hartin  Commission  Co.  V. 
Pelt,  76  Ark.  177,  88  S.  W.  929. 

Illinois. — Fauntleroy  v.  Wilcox,  80  111.  477. 

Iowa. —  Burnett  v,  Hensley,  118  Iowa 
575,  92  N.  W.  678. 

Minnesota. —  Lynch  v.  Curfman,  65  Minn. 
170,  68  N.  W.  5. 

Mississippi. — Hutcheson  v.  Minis,  7  Sm. 
&  M.  388. 

'Neio  York. — Hardt  v.  Western  Electric  Co., 
84  N.  Y.  App.  Div.  249,  82  N.  Y.  Suppl.  835. 

South  Carolina. —  Boinest  v.  Leignez,  2 
Rich.  464;  Farr  v.  Gist,  1  Rich.  68;  Haber- 
sham V.  Rodrigues,  1  Speers  314;  McLean  v. 
Green,  2  McMull.  17;  Smith  v.  State  Bank, 
Riley  Eq.  113. 

Texas. —  See  Wood  v.  Ross,  (Civ.  App. 
1894)  26  S.  W.  148,  holding  that  on  a  sale 
of  a  stallion,  where  a  contract  contains  no 
express  warranty  and  states  that  he  is  "  in 
bad  fix "  no  warranty  will  be  implied. 

United  States. — Moore  v.  The  Charles  Mor- 
gan, 17  Fed.  Cas.  No.  9,754. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  761. 


What  constitutes  a  refusal. — Where,  on 
the  sale  of  a  negro,  the  vendor  executed  a 
bill  of  sale,  warranting  the  title,  but  refus- 
ing to  insert  a  clause  of  warranty  as  to 
soundness,  saying  "  that  he  never  required 
it  when  he  bought,  and  would  not  insert  it 
when  sold,"  and  "  that  the  price  was  a  good 
one,  and  sufficient  evidence  that  he  thought 
the  negro  sound,"  the  court  refused  to  dis- 
turb a  verdict  for  plaintiff  in  an  action  for 
an  implied  warranty.  Habersham  v.  Rod- 
rigues, 1  Speers  (S.'C.)  314. 

Limitation  of  warranty. — Where  a  contract 
for  the  sale  of  second-hand  machinery  was 
written  on  a  blank  form  which  was  used  by 
the  seller .  for  the  sale  of  both  new  and 
second-hand  machinery,  the  fact  that  a 
printed  warranty  therein  declared  that  it  did 
not  apply  to  second-hand  machinery,  or  ma- 
chines which  were  not  manufactured  by  the 
seller,  did  riot  preclude  the  existence  of  an 
implied  warranty  of  suitableness,  the  ma- 
chine having  been  purchased  for  a  specific 
purpose  to  the  seller's  knowledge.  New 
Birdsall  Co.  v.  Keys,  99  Mo.  App.  458,  74 
S.  W.  12. 

83.  See  infra,  Yll,  D,  6.  b. 

84.  See  infra,  VIT,  D,  6  d. 

85.  See  m/ra,  VII,  D,  6,  e,  (ill). 

86.  See  infra,  VII,  D,  6,  c. 

87.  Field  v.  Kinnear,  4  Kan.  476, 

88.  See  infra,  VII,  D,  6,  e. 

89.  Jones  r.  Garlington,  44  S.  C.  533,  22 
S.  E.  741;  Colburn  ?;.  Matthews,  1  Strobh. 
(S.  C.)  232. 

90.  Davis  r.  Murphy,  14  Ind.  158;  Nester 
v.  Michigan  Land,  etc.,  Co.,  60  ]\Iich.  290, 
37  N.  W.  278. 

91.  Clifton  r.  Sparks,  82  Mo.  115. 

92.  Losecco  r.  Gregorv,  108  La.  648,  32 
So.  985 ;  Howell  r.  Coupland,  1  Q.  B.  D.  258, 
46  L.  J.  Q.  B.  147,  33  L.  T.  Rep.  N.  S.  832, 
24  Wkly.  Rep.  470. 

93.  Express  warranty  of  title  see  supra, 
VII,  C,  0,  f. 

94.  Morley  v.  Attenborough,  3  Exch.  500, 
13  Jur.  282,  18  L.  J.  Exch.   148.     So  nu- 
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of  caveat  emptor  did  not  make  it  incumbent  on  the  vendee  to  inquire  into  the  title,  ®^ 
and  that  in  the  case  of  goods  sold  in  open  shop  there  is  an  implied  warranty  of 
title. The  general  rule  both  in  England  and  this  country  is  now  well  estab- 
lished that  on  a  sale  of  goods  there  is  an  implied  warranty  of  title/^  especially  if 
the  sale  is  for  a  fair  price/^  and  the  goods  are  in  the  possession  of  the  seller  at  the 


merous  were  the  exceptions  recognized  in 
this  case  that  Lord  Campbell  said  in  Sims 
V.  Marryat,  17  Q.  B.  281,  79  E.  C.  L.  281, 
the  exceptions  "well  nigh  eat  up  the 
rule." 

95.  Allen  v.  Hopkins,  13  L.  J.  Exch.  316, 
13  M.  &  W.  94. 

96.  Eichholz  v.  Bannister,  17  C.  B.  N.  S. 
708,  11  Jur.  N.  S.  15,  34  L.  J.  C.  P.  105, 
12  L.  T.  Rep.  N.  S.  76,  13  Wkly.  Rep.  96, 
112  E.  C.  L.  708.  See  also  Snell  v.  Bickley, 
2  F.  &  F.  56.  In  Baguely  v.  Hawley,  L.  R. 
2  C.  P.  625,  36  L.  J.  C.  P.  328,  17  L.  T.  Rep. 
N.  S.  116,  one  of  the  judges  adhered  to  the 
doctrine  that  there  was  no  implied  warranty 
of  title  but  the  decision,  was  based  on  other 
grounds. 

97.  Alabama. — Williamson  v.  Sammons,  34 
Ala.  691;  Ricks  v.  Dillahunty,  8  Port.  133; 
Cozzins  V.  Whitaker,  3  Stew.  &  P.  322. 

Connecticut. —  Starr  v.  Anderson,  19  Conn. 
338. 

Florida. —  Lines  v.  Smith,  4  Fla.  47. 

Georgia. —  Cochran  r.  Jones,  85  Ga.  678, 
11  S.  E.  811. 

Illinois. —  Morris  v.  Thompson,  85  111.  16 ; 
Woodruff  V.  Thorne,  49  111.  88;  Fawcett  V. 
Osborn,  32  111.  411,  83  Am.  Dec.  278;  Linton 
i\  Porter,  31  111.  107. 

Indiana. —  Marshall  v.  Duke,  51  Ind.  62. 

Kentucky. —  Chancellor  v.  Wiggins,  4  B. 
Mon.  201,  39  Am.  Dec.  499. 

Michigan. —  White  v.  Robinson,  50  Mich. 
73,  14  N.  W.  704. 

Minnesota. —  Johnston  v.  Laybourin,  56 
Minn.  332,  57  N.  W.  933. 

Neio  Hampshire. —  Sargent  V.  Currier,  49 
N.  H.  310,  6  Am.  Rep.  524. 

New  Jersey. —  Gould  v.  Bourgeois,  51  N.  J. 
L.  361,  18  Atl.  64;  Stoutenborough  v.  Havi- 
land,  15  N.  J.  L.  266. 

Neiv  York. — Edick  v.  Crimm,  10  Barb.  445 ; 
Bechet  v.  Smithers,  50  N.  Y.  Super.  Ct.  381; 
Beckmann  v.  Bormann,  3  E.  D.  Smith  40^9 ; 
Smith  u.  Ruggles,  3  K  Y.  Suppl.  329;  Heer- 
mance  v.  Vernoy,  6  Johns.  5 ;  Defreeze  v. 
Trumper,  1  Johns.  274,  3  Am.  Dec.  329;  Car- 
man V.  Trude,  25  How.  Pr.  440. 

Oklahoma. —  Clevenger  v.  Lewis,  20  Okla. 
837,  95  Pac.  230,  16  L.  R.  A.  N.  S.  410. 

Pennsylvania. —  Whitaker  v.  Eastwick,  75 
Pa.  St.  229;  Bixler  v.  Saylor,  68  Pa.  St.  146; 
Eagan  v.  Call,  34  Pa.  St.  236,  75  Am.  Dec. 
653;  Dorsey  v.  Jackman,  1  Serg.  &  R.  42,  7 
Am.  Dec.  611;  Boyd  v.  Bopst,  2  Dall.  91,  1 
L.  ed.  302;  Wilson  v\  Belles,  22  Pa.  Super. 
Ct.  477;  Beidler  v.  Miller,  1  Woodw.  222. 

South  Carolina. —  Moore  v.  Lanham,  3  Hill 
299;  Colcock  v.  Goode,  3  McCord  513. 

Tennessee. —  Word  v.  Cavin,  1  Head  506; 
Charlton  v.  Lay,  5  Humphr.  496;  Gookin  v. 
Graham,  5  Humphr.  480;  Trigg  v.  Paris,  5 
Humphr.  343. 

Vermont. —  Sherman  v.  Champlain  Transp. 
[VII,  D,  6,  b,  (I)] 


Co.,  31  Vt.  162;  Strong  p.  Barnes,  11  Vt 
221,  34  Am.  Dec.  684. 

United  States. —  Gaylor  v.  Copes,  16  Fed. 
49,  4  Woods  158. 

England. —  Raphael  i\  Burt,  Cab.  &  E. 
325. 

Canada. —  Dickie  v.  Dunn,  1  Northwest. 
Terr.  83 ;  McFatridge  v.  Robb,  24  Nova  Scotia 
506. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  749. 

Contra.— O'Sullivan  v.  Griffith,  153  Cal. 
502,  95  Pac.  873,  96  Pac.  323. 

Under  the  Georgia  code,  if  the  contract  of 
sale  does  not  contain  an  express  warranty 
of  title  the  law  implies  one.  Elgin  Jewelry 
Co.  V.  Estes,  122  Ga.  807,  50  S.  E.  939; 
Rice  V.  Lockhart,  3  Ga.  App.  741,  60  S.  E. 
357 ;  Lovvorn  v.  Eldorado  Jewelry  Co.,  1  Ga. 
App.  349,  57  S.  E.  926. 

Good  faith  on  the  part  of  the  seller  in  an 
unqualified  sale  does  not  relieve  him  from 
his  liability  on  his  implied  warranty  of  title. 
Richardson  r.  Marshall  County,  100  Tenn. 
346,  45  S.  W.  440. 

Sale  of  attached  judgment. —  One  who,  on 
recovering  judgment  in  an  action  in  which 
he  has  attached  a  judgment  held  by  defend- 
ant against  a  third  person,  agrees  with  an- 
other to  bid  in,  at  his  risk,  the  judgment 
at  execution  sale  for  the  full  amount  of  his 
own  judgment,  and  transfers  the  title  so  ob- 
tained to  such  other  for  the  amount  of  his 
judgment  and  costs  of  execution  sale,  im- 
pliedly warrants  a  valid  title  to  the  judg- 
ment so  bid  in.  Flandrow  v.  Hammond,  148 
N.  Y.  129,  42  N.  E.  511. 

Payment  of  duties. — With  reference  to  a 
sale  of  imported  goods,  made  at  a  time 
wlien  the  port  at  which  the  sale  was  made 
was  in  the  occupation  of  military  forces  in 
insurrection  against  the  United  States,  by 
whom  the  collection  of  duties  had  been  for 
a  long  period  interrupted,  the  presumption 
is  that  the  parties  contracted  with  reference 
to  the  state  of  affairs  existing  at  the  time, 
and  that  the  seller  did  not  warrant  that  the 
duties  had  been  paid.  Snodgrass  v.  Adams, 
21  La.  Ann.  136. 

Rights  of  bona  fide  purchaser. —  In  an  ac- 
tion on  an  implied  warranty  of  title,  a  hona 
fide  second  purchaser  may  recover  from  the 
vendor  the  value  of  the  chattels  reclaimed 
from  him  by  a  prior  purchaser,  who,  having 
procured  the  sale  to  himself  by  fraudulent 
representations,  has  obtained  possession  of 
part  thereof,  provided  the  vendor  had  done 
nothing  to  disaffirm  such  prior  purchaser's 
title  on  the  ground  of  the  fraud.  Brown  v. 
Pierce,  97  Mass.  46,  93  Am.  Dec.  57. 

Title  subsequently  acquired  by  the  seller 
inures  to  the  benefit  of  the  buyer.  Fowles 
V.  Vallandigham,  43  111.  269. 

98.  Kansas. — Paulsen  v.  Hall,  39  Kan.  365, 
18  Pac.  225. 
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time  of  the  sale/^  unless  it  clearly  appears  that  the  seller  intended  to  transfer 
only  such  interest  in  the  goods  as  he  might  have.^ 

(ii)  Possession  of  Seller.  In  most  jurisdictions  a  distinction  has  been 
made  between  cases  where  the  goods  are  in  possession  of  the  seller  and  those 
where  they  are  not,^  it  being  stated  as  the  rule  that  a  warranty  of  title  is  implied 
when  the  goods  are  in  possession  of  the  seller  at  the  time  of  sale,^  the  imphcation 
resting  on  the  theory  that  possession  is  equivalent  to  an  affirmation  of  title.*  But 
even  the  presumption  raised  by  possession  must  yield  if  there  are  other  facts 
putting  the  purchaser  on  inquiry.^  According  to  the  weight  of  authority  no  such 
warranty  will  be  implied  if  he  is  not  in  possession.^    In  such  cases  the  maxim 


Mississippi. —  Long  v.  Hickingbottom,  28 
Miss.  772,  64  Am.  Dec.  118. 

New  Jersey. —  Beninger  V.  Corwin,  24 
K  J.  L.  257. 

Tewas. —  McKinney  v.  Fort,  10  Tex.  220. 

Wisconsin. —  Lane  v.  Romer,  2  Pinn.  404, 
2  Chandi.  61. 

See  43  Cent.  Dig.  tit.  ''Sales,"  §  749. 

99.  See  infra,  VII,  D,  6,  b,  (ii). 

1.  Kansas. —  Paulsen  v.  Hall,  39  Kan.  365, 
18  Pac.  225. 

Massachusetts.  —  Stratton  v.  Hill,  134 
Mass.  27. 

New  Jersey. —  Gould  v.  Bourgeois,  51 
N.  J.  L.  361,  18  Atl.  64. 

New  York. —  Cohn  v.  Ammidown,  120 
N.  Y.  398,  24  K  E.  944. 

Tennessee. — Gookin  v.  Graham,  5  Humphr. 
480. 

Verviont. —  Sherman  v.  Champlain  Transp. 
Co.,  31  Vt.  162. 

West  Virginia. —  Cogar  v.  Burns  Lumber 
Co.,  46  W.  Va.  256,  33  S.  E.  219. 

Canada. —  Dickie  v.  Dunn,  1  Northwest. 
Terr.  83. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  749. 

2.  2  Kent  Comm.  478.  The  distinction, 
although  upheld  in  Medina  V.  Stoughton,  1 
Ld.  Raym.  593,  91  Eng.  Reprint  1297,  was 
repudiated  in  Morley  v.  Attenborough,  3 
Exch.  500,  13  Jur.  282,  18  L.  J.  Exch.  148; 
Pasley  v.  Freeman,  3  T.  R.  51,  1  Rev.  Rep. 
634,  100  Eng.  Reprint  450,  and  Eichholz  v. 
Bannister,  17  C.  B.  N.  S.  708,  11  Jur.  K  S. 
15,  34  L.  J.  C.  P.  105,  12  L.  T.  Rep.  N.  S. 
76,  13  Wkly.  Rep.  96,  112  E.  C.  L.  708. 

3.  Arkansas. —  Boyd  v.  Whitfield,  19  Ark. 
447. 

California. —  Gross  V.  Kierski,  41  Cal.  111. 

Kansas. —  Paulsen  v.  Hall,  39  Kan.  365, 
18  Pac.  225. 

Maine.  —  Maxfield  v.  Jones,  76  Me.  135 ; 
Huntingdon  v.  Hall,  36  Me.  501,  58  Am.  Dec. 
765. 

Massachusetts.  —  Stratton  v.  Hill,  134 
Mass.  27;  Whitney  v.  Heywood,  6  Cush.  82. 

Michigan. —  Hunt  v.  Sackett,  31  Mich.  18. 

Minnesota. —  Close  v.  Crossland,  47  Minn. 
500,  50  N.  W.  694;  Davis  v.  Smith,  7  Minn. 
414. 

Mississippi.  —  Storm  r.  Smith,  43  Miss. 
497;  Long  v.  Hickingbottom,  28  Miss.  772, 
64  Am.  Dec.  118. 

Missouri. —  Robinson  v.  Rice,  20  Mo.  229; 
Dryden  v.  Kellogg,  2  Mo.  App.  87. 

New    York. — Cohn    v.    Ammidown,  120 


N.  Y.  398,  24  N.  E.  944;  McCoy  v.  Artcher,  3 
Barb.  323;  Bechet  v.  Smithers,  50  N.  Y. 
Super.  Ct.  381. 

North  Carolina. —  Lanier  V.  Auld,  5  N.  C. 
138,  3  Am.  Dec.  680. 

Tennessee. —  Topp  v.  White,  12  Heisk.  165 ; 
Word  V.  Cavin,  1  Head  506. 

Washington.  —  Baker  v.  McAllister,  2 
Wash.  Terr.  48,  3  Pac.  581. 

West  Virginia. —  Jarrett  V.  Goodnow,  39 
W.  Va.  602,  20  S.  E.  575,  32  L.  R.  A.  321; 
Byrnside  v.  Burdett,  15  W.  Va.  702. 

Wisconsin. —  Edgerton  v.  Michaels,  66  Wis. 
124,  26  N.  W.  748,  28  N.  W.  408. 

United  States.  —  Houser  v.  U.  S.,  39  Ct. 
CI.  508 ;  Deatz  v.  U.  S.,  38  Ct.  CI.  355. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  750. 

Presumption. —  In  the  absence  of  evidence 
to  the  contrary  the  possession  of  the  seller 
will  be  presumed.  Long  v.  Hickingbottom, 
28  Miss.  772,  64  Am.  Dec.  118. 

4.  Shattuck  v.  Green,  104  Mass.  42;  Mc- 
Coy V.  Artcher,  3  Barb.  (N.  Y.)  323. 

5.  Bergen  v.  Riggs,  34  111.  170,  85  Am. 
Dec.  304. 

6.  Indiana. —  Norton  v.  Hooten,  17  Ind. 
365 ;  Lackey  v.  Stouder,  2  Ind.  376. 

Mississippi.  —  Storm  v.  Smith,  43  Miss. 
497;  Long  v.  Hickingbottom,  28  Miss.  772, 
64  Am.  Dec.  118. 

Montana. —  Budd  r.  Power,  8  Mont.  380, 
20  Pac.  820. 

New  York. —  Scranton  v.  Clark,  39  Barb. 
273  [affirmed  in  39  N.  Y.  220,  100  Am.  Dec. 
430J;  Edick  v.  Crim,  10  Barb.  445;  McCoy 
V.  Artcher,  3  Barb.  323. 

Tennessee. —  Word  v.  Cavin,  1  Head  506; 
Scott  V.  Hix,  2  Sneed  192,  62  Am.  Dec. 
458. 

West  Virginia. —  Byrnside  v.  Burdett,  15 
W.  Va.  702. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  750. 

Property  in  custodia  legis. — .\n  assign- 
ment of  a  riglit  to  personal  property,  then 
under  an  execution,  carries  with  it  no  war- 
ranty of  title.  Hopkins  r.  Grinnell,  28  Barb. 
(N.  Y.)  533. 

In  New  Jersey  it  has  been  said  that  pos- 
session is  merely  a  circumstance  to  be  taken 
into  consideration  in  determining  whether 
there  was  an  im])lied  warranty  of  title  or 
whether  the  seller  intended  to  transfer 
merely  his  interest,  no  real  distinction  exist- 
ing between  the  cases  where  there  was  and 
where  thtMe  was  no  possession.  Gould  V. 
Bourgeois,  51  N.  J.  L.  361,  18  Atl.  64. 
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caveat  emptor  applies.'  It  is,  however,  conceded  that  a  constructive  possession 
is  sufficient.^ 

(ill)  Knowledge  of  Defects.  If  the  buyer  has  knowledge  of  the  defects 
in  the  seller's  title  no  warranty  will  be  imphed,'^  but  the  mere  fact  that  the  buyer 
knows  the  source  of  the  seller's  title  does  not  charge  him  with  notice  of  defects. 
The  theory  of  the  rule  is  that  the  seller  knows  his  title  better  than  the  buyer  can 
possibly  know  it,  and  this  is  sufficient  to  support  the  imphed  warranty."  Simi- 
larly the  buyer's  knowledge  of  the  existence  of  an  apparent  encumbrance  does 
not  charge  him  with  notice  that  the  encumbrance  will  ripen  into  a  paramount 

(iv)  Sale  of  Patented  Article.  On  the  sale  of  a  patented  article  there 
is  an  imphed  warranty  of  title,^^  or  of  the  right  of  the  buyer  to  use  the  same  without 
eviction.^* 

(v)  Official  Sales.  No  warranty  of  title  is  implied  in  official  sales,  such  as 
sales  by  a  judicial  officer,  sheriff,  or  auctioneer,^^  or  by  an  executor,  administrator, 
or  trustee. 

c.  Genuineness.  There  is  implied  a  warranty  of  genuineness  on  a  sale  of 
notes,^'  bonds,^^  or  other  securities.^^  There  is,  however,  no  implied  warranty 
that  municipal  officers  who  issued  the  securities  sold  had  lawful  authority  to  do  so.^^ 


7.  Norton  v.  Hooten,  17  Ind.  365;  Long 
v.  Hickingbottom,  28  Miss.  772,  64  Am.  Dec. 
118;  Scranton  v.  Clark,  3!)  Barb.  (N.  Y.) 
273  [a/finned  in  39  N.  Y.  220,  100  Am.  Dec. 
430]. 

8.  Shattuck  v.  Green,  104  Mass  42;  Wliit^ 
ney  v.  Heywood,  6  Cush.  (Mass.)  82;  Budd 
V.  Power,  9  Mont.  99,  22  Pac.  499. 

9.  Sibley  r.  Beard,  5  Ga.  550;  Turritf  V. 
McHngh,  1  Northwest.  Terr.  186. 

10.  Paulsen  v.  Hall,  39  Kan.  365,  18  Pac. 
225;  Davis  r.  Smith,  7  Minn.  414. 

11.  Davis  V.  Smith,  7  Minn.  414. 

12.  Ranney  v.  Meisenheimer,  61  Mo.  App. 
434;  Dresser  v.  Ains worth,  9  Barb.  (N.  Y.) 
619. 

13.  Sanborn  v.  Jackman,  60  N.  H.  569; 
Costigan  v.  Hawkins,  22  Wis.  74,  94  Am. 
Dec.  583. 

14.  Pacific  Iron  Works  v.  Newhall,  34 
Conn.  67;  Electro-Dynamic  Co.  v.  The  Elec- 
tron, 56  Fed.  304.  But  see  Hall  v.  Conder, 
2  C.  B.  N.  S.  22,  3  Jur.  N.  S.  366,  26  L.  J. 
C.  P.  138,  89  E.  C.  L.  22  [affirmed  in  2  C.  B. 
N.  S.  53,  3  Jur.  N.  S.  963,  26  L.  J.  Ch.  288, 
5  Wkly.  Rep.  742,  89  E.  C.  L.  53]. 

15.  The  Monte  Allegre,  9  Wheat.  (U.  S.) 
616,  6  L.  ed.  174;  Chapman  v.  Speller,  14 
Q.  B.  621,  14  Jur.  25,  19  L.  J.  Q.  B.  239,  68 
E.  C.  L.  621.  And  see  Peto  v.  Blades,  5 
Taunt.  657,  15  Rev.  Rep.  609,  1  E.  C.  L.  338. 

Sale  by  claimant. — A  sale  by  a  claimant, 
who  has  given  bond  to  the  sheriff  under  the 
sheriff's  interpleader  act,  of  goods  (levied 
upon)  left  in  his  possession,  conveys  no  title, 
unless  he  is  the  owner;  and  the  person  who 
buys  them  takes  them  with  an  implied  war- 
ranty of  the  title  of  the  vendor,  nothing 
more.  Moore  v.  Whitney,  1  Leg.  Chron. 
(Pa.)  1. 

16.  Bingham  v.  Maxcy,  15  111.  295;  Mock- 
bee  v.  Gardner,  2  Harf.  &  G.  (Md.)  176; 
Storm  V.  Smith,  43  Miss.  497. 

Sale  under  power  in  mortgage. —  There  is 
no  implied  warranty  of  title  in  a  sale  by 
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trustees  under  a  power  of  sale  in  a  mort- 
gage. Cohn  V.  Ammidown,  120  N.  Y.  398, 
24  N.  E.  944. 

17.  Bell  V.  Cafferty,  21  Ind.  411;  Merriam 
V.  Wolcott,  3  Allen  (Mass.)  258,  80  Am. 
Dec.  69;  Johnson  v.  Titus,  2  Hill  (N.  Y.) 
606.  Compare  Curtis  v.  Brooks,  37  Barb. 
(N.  Y. )  476,  holding  that  where  plaintiff 
purchased  of  defendant  a  note  made  by  a 
feme  sole,  who,  however,  since  the  making  of 
the  note  and  before  this  purchase,  had  mar- 
ried defendant,  which  fact  defendant  stated 
to  plaintiff  before  completion  of  the  purchase, 
there  was  no  implied  warranty  by  defendant, 
either  of  the  validity  of  the  note  or  of  the 
legal  effect  of  the  facts  of  the  case. 

18.  Donaldson  v.  Newman,  9  Mo.  App. 
235;  Richardson  v.  Marshall  County,  100 
Tenn.  346,  45  S.  W.  440. 

19.  Connecticut. —  Turner  v.  Tuttle,  1  Root 
320. 

Illinois.— Tyler  v.  Bailey,  71  111.  34. 

Maryland. —  Buck  v.  Doyle,  4  Gill  478,  45 
Am.  Dec.  176. 

Minnesota. —  J.  G.  Shaw  Blank  Book  Co. 
V.  Maybell,  86  Minn.  241,  90  N.  W.  392. 

Missouri. — Presbury  v.  Morris,  18  Mo.  165. 

ISlew  Jersey. —  Wood  v.  Sheldon,  42  N.  J. 
L.  421,  36  Am.  Rep.  523. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  753. 

A  pledgee  of  securities  to  whom  the  pur- 
chase-money is  paid  on  a  sale  by  the  owner 
is  not  liable  as  on  an  implied  warranty  if 
the  securities  prove  to  be  forgeries.  Baker 
V.  Arnot,  67  N.  Y.  448;  Ketchum  V.  Stevens, 
19  N.  Y.  499  [affirming  6  Duer  463]. 

Sale  of  steamship  ticket. —  By  the  mere 
sale  of  a  steamship  ticket  the  seller  does  not 
undertake  to  transport  the  buyer,  nor  con- 
tract that  the  carrier  will  do  so,  nor  bind 
himself  for  anything  except  the  genuineness 
of  the  ticket.  Elston  v.  Fieldman,  57  Minn. 
70,  58  N.  W.  830. 

20.  White  v.  Robinson,  50  Mich.  73,  14 
N.  W.  704. 


SALES 


[35  Cyc]  397 


d.  Merchantability.  In  all  executory  contracts  of  sale  without  opportunity 
to  inspect  there  is  an  implied  warranty  that  the  goods  shall  be  merchantable  of 
their  kind.^^ 

e.  Quality  —  (i)  In  General.  It  is  the  general  rule  that  in  a  sale  of  goods, 
although  for  a  fair  price,  there  is  no  implied  warranty  of  quality  or  soundness,^^ 


21.  Arkansas. —  Main  v.  Bearing,  73  Ark. 
470,  84  S.  W.  640;  Bunch  v.  Weil,  72  Ark. 
343,  80  S.  W.  582,  65  L.  K.  A.  80;  Weed  v. 
Dyer,  53  Ark.  155,  13  S.  W.  592. 

California.—  Bill  v.  Fuller,  146  Cal.  50,  79 
Pac.  592. 

Georgia. —  Cochran  v.  Jones,  85  Ga.  678, 
11  S.  E.  811;  Wilcox  V.  Hall,  53  Ga.  635; 
Gammell  v.  Gunby,  52  Ga.  504;  Radcliff  v. 
Gunby,  46  Ga.  464;  Walters  v.  Croasdale,  43 
Ga.  204. 

Illinois. —  Fish  v.  Eoseberry,  22  111.  288; 
Babcock  v.  Trica,  18  111.  420,  68  Am.  Dec. 
560;  Hausen  v.  U.  S.  Brewing  Co.,  70  111. 
App.  265. 

Iowa. —  Alpha  Checkrower  Co.  v.  Bradley, 
105  Iowa  537,  75  N.  W.  369;  McClung  v. 
Kelley,  21  Iowa  508. 

Maine. —  Campion  v.  Marston,  99  Me.  410, 
59  Atl.  548. 

Maryland. —  Hyatt  v.  Boyle,  5  Gill  &  J. 
110,  25  Am.  Dec.  276. 

Massachusetts. — Alden  v.  Hart,  161  Mass. 
576,  37  N.  E.  742;  Murchie  v.  Cornell,  155 
Mass.  60,  29  N.  E.  207,  31  Am.  St.  Rep.  526, 
14  L.  R.  A.  492;  Baker  v.  Frobisher,  Quincy  4. 

New  Jersey. —  Fitch  v.  Archibald,  29  N.  J. 
L.  160. 

New  York.  —  Bierman  v.  City  Mills  Co., 
151  N.  Y.  482,  45  N.  E.  856,  56  Am.  St.  Rep. 
635,  37  L.  R.  A.  799  [reversing  10  Misc. 
140,  30  N.  Y.  Suppl.  929] ;  Dowdle  v.  Bayer, 
9  N.  Y.  App.  Div.  308,  41  N.  Y.  Suppl.  184; 
William  Anson  Wood,  etc.,  Co.  v.  Thayer,  50 
Hun  516,  3  N.  Y.  Suppl.  465;  Hamilton  V. 
Ganyard,  34  Barb.  204  [affirmed  in  2  Abb. 
Dec.  314,  3  Keyes  45,  31  How.  Pr.  639  note] ; 
Newbery  v.  Wall,  35  N.  Y.  Super.  Ct.  106 
[affirmed  in  65  N.  Y.  484];  Cleu  V:  McPher- 
son,  1  Bosw.  480;  Baylis  v.  Weibezahl,  42 
Misc.  178,  85  K  Y.  Suppl.  355;  Gallagher  V. 
Waring,  9  Wend.  20. 

Ohio.— See  Oil  Well  Supply  Co.  v.  David- 
eon,  28  Ohio  Cir.  Ct.  731  [affirmed  in  75 
Ohio  St.  611,  80  N.  E.  1130]. 

Pennsylvania. —  Wilson  v.  Belles,  22  Pa. 
Super.  Ct.  477;  Edwards  v.  Hathaway,  1 
Phila.  547. 

Texas. —  Brantley  v.  Thomas,  22  Tex.  270, 
73  Am.  Dec.  264. 

Wisconsin. —  Merriam  v.  Field,  39  Wis. 
578;  Ketchum  v.  Wells,  19  Wis.  25. 

United  8tates. —  English  v.  Spokane  Com- 
mission Co.,  57  Fed.  451,  6  C.  C.  A. 
416. 

England.— Wren  v.  Holt,  [1903]  1  K.  B. 
610,  67  J.  P.  191,  72  L.  J.  K.  B.  340,  88 
L.,  T.  Rep.  N.  S.  282,  19  T.  L.  R.  202,  51  Wk\j. 
Rep.  435;  Jones  v.  Just,  L.  R.  3  Q.  B.  197, 
9  B.  &  S.  141,  37  L.  J.  Q.  B.  89,  18  L.  T. 
Rep.  N.  S.  208,  16  Wkly.  Rep.  643;  Laing 
r.  Fidgeon,  4  Campb.  169,  6  Taunt.  108,  16 
Rev.  Rep.  589,  1  E.  C.  L.  531;  Gardiner  v. 


Gray,  4  Campb.  144,  16  Rev.  Rep.  764;  Mor- 
gan V.  Gath,  3  H.  &  C.  748,  11  Jur.  N.  S. 
654,  34  L.  J.  Exch.  165,  11  L.  T.  Rep.  N.  S. 
96,  13  Wkly.  Rep.  756. 

See  43  Cent.  Dig.  tit,.  "Sales,"  §  747. 

Crop  to  be  produced. —  Future  crops  of 
fruit  are  "  merchandise  not  then  in  exist- 
ence," under  Cal.  Civ.  Code,  §  1768,  providing 
that  "  one  who  agrees  to  sell  merchandise 
not  then  in  existence  thereby  warrants  that 
it  shall  be  sound  and  merchantable  at  the 
place  of  production  contemplated  by  the 
parties."  Blackwood  v.  Cutting  Packing  Co., 
76  Cal.  212,  18  Pac.  248,  9  Am.  St.  Rep 
199. 

Refuse  material. — WHiere  refuse  material 
resulting  from  the  manufacture  of  articles 
is  sold,  there  is  no  implied  warranty  that 
the  material,  when  delivered,  shall  be  of 
merchantable  quality  as  a  manufactured  ar- 
ticle. Holden  v.  Clancy,  58  Barb.  (N.  Y.) 
590. 

Custom  of  trade. — "Wliere  there  is  an  im- 
plied warranty  as  to  the  merchantability  of 
canned  peas  sold,  it  does  not  extend  beyond 
the  acceptance  of  the  peas,  where  it  was  the 
custom  of  the  trade,  well  known  to  the  pur- 
chasers, to  make  an  examination  whereby 
imperfections  in  the  peas  or  in  the  liquid 
could  be  discovered.  Waeber  v.  Talbot,  167 
JSr.  Y.  48,  60  N.  E.  288,  82  Am.  St.  Rep.  712 
[affirming  43  N.  Y.  App.  Div.  180,  59  N.  Y. 
Suppl.  396]. 

Purchase  after  trial  or  test. — ^^Vhere  de- 
fendant receives  a  machine  on  three  months' 
trial,  at  the  end  of  which  time  he  points  out 
its  defects,  and  refuses  to  purchase  on  the 
olfer  made  by  the  seller,  but  afterward  buys 
it  on  terms  proposed  by  himself,  he  cannot 
rely  on  the  code,  section  2651,  which  pro- 
vides for  an  implied  warranty  in  certain 
cases  that  the  article  sold  is  merchantable, 
but  that  "  the  purchaser  must  exercise  cau- 
tion in  detecting  defects,"  since  defendant 
had  full  knowledge  of  the  machine.  Byrd 
V.  Campbell  Printing  Press,  etc.,  Co.,  90  Ga. 
542,  16  S.  E.  267. 

22.  Alabama. —  Troy  Grocery  Co.  v.  Pot- 
ter, 139  Ala.  359,  36  So.  12; 'West  v.  Cun- 
ningham, 9  Port.  104,  33  Am.  Dec.  300. 

Connecticut. —  Dean  v.  Mason,  4  Conn.  428, 
10  Am.  Dec.  162. 

Illinois.  —  Telluride  Power  Transmission 
Co.  V.  Crane  Co.,  208  111.  218,  70  N.  E.  319 
[affirming  103  111.  App.  647] ;  Peoria  Grape 
Sugar  Co.  v.  Turney,  175  111.  631,  51  N.  E. 
587  [affirming  65  111.  App.  656]  ;  Morris  r. 
Thompson,  85  111.  16;  Archdale  r.  Moore,  19 
111.  565;  Borden,  etc.,  Co.  v.  Eraser,  118  HI. 
App.  655;  Ramming  V.  Caldwell.  43  111. 
App.  175. 

Indiana. —  Davis  ?'.  IMurphy,  14  Ind.  158; 
Humphreys  r.  Comline,  8  Blackf.  516;  Court 

[VII,  D,  6,  e,  (i)] 


398    [35  Cye.] 


SALES 


or  that  the  mass  of  goods  is  of  uniform  quahty  throughout,^^  the  law  presuming 
that  a  buyer  who  fails  to  exact  an  express  warranty  relies  on  his  own  judgment.^* 
The  rule  of  caveat  emptor  is  therefore  applied,^^  especially  where  there  has  been 


V.  Snyder,  2  Ind.  App.  440,  28  N.  E.  718,  50 
Am.  St.  Rep.  247. 

Kentucky. —  Scott  V.  Reiiick,  1  B.  Mon.  63, 
35  Am.  Dec.  177. 

Maryland. —  Johnston  v.  Cope,  3  Harr.  & 
J.  89,  5  Am.  Dec.  423. 

Massachusetts.  —  Mixer  v.  Coburn,  11 
Mete.  559,  45  Am.  Dec.  230;  Hastings  v. 
Lovering,  2  Pick.  214,  13  Am.  Dec.  420. 

Missouri.  —  Matlock  v.  Meyers,  64  Mo. 
531;  McCurdy  v.  McFarland,  10  Mo.  377; 
ISTorris  v.  Reinstedler,  90  Mo.  App.  626;  An- 
thony V.  Potts,  63  Mo.  App.  517. 

ISfew  Jersey. —  Beninger  V.  Corwin,  24 
N.  J.  L.  257. 

'New  York. —  Hoe  v.  Sanborn,  21  N.  Y. 
552,  78  Am.  Dec.  163;  Van  Riper  v.  Acker- 
man,  3  E.  D.  Smith  58;  Perkins  v.  Harrison, 
2  N.  Y.  City  Ct.  Ill;  Hart  v.  Wright,  17 
Wend.  267  [affirmed  in  18  Wend.  449]; 
Holden  v.  Dakin,  4  Johns.  421;  Defreeze  v. 
Trumper,  1  Johns.  274,  3  Am.  Dec.  329; 
Seixas  V.  Woods,  2  Cai.  48,  2  Am.  Dec.  215. 

North  Carolina. —  Dickson  v.  Jordan,  33 
N.  C.  166,  53  Am.  Dec.  403;  Lanier  v.  Auld, 
5  N.  C.  138,  3  Am.  Dec.  680. 

Ohio. —  Hadley  7;.  Clinton  County  Import- 
ing Co.,  13  Ohio  St.  502,  82  Am.  Dec.  454; 
Gibson  v.  Hamell,  Tapp.  79. 

Pennsylvania. — Warren  v.  Philadelphia 
Coal  Co.,  83  Pa.  St.  437;  Weimer  v.  Clement, 
37  Pa.  St.  147,  78  Am.  Dec.  411;  Eagan  v. 
Call,  34  Pa.  St.  236,  75  Am.  Dec.  653;  Dixon 
V.  McClutchey,  Add.  322;  Cannon  v.  Young, 
5  Pa.  Dist.  772,  19  Pa.  €0.  Ct.  239;  McNeal 
V.  Banks,  6  Kulp  371. 

Rhode  Island. —  King  v.  Quidmick  Co.,  14 
R.  I.  131. 

Texas. —  McKinney  v.  Fort,  10  Tex.  220; 
Joy  V.  National  Exch.  Bank,  32  Tex.  Civ. 
App.  398,  74  S.  W.  325;  Wood  v.  Ross,  (Civ. 
App.  1894)  26  S.  W.  148. 

Vermont. — Penniman  v.  Pierson,  1  D. 
Chipm.  394. 

Virginia. —  Gerst  f.  Jones,  32  Gratt.  518,  34 
Am.  Rep.  773;  Mason  v.  Chappell,  15  Gratt.  572. 

United  States. —  Barnard  v.  Kellogg,  10 
Wall.  383,  19  L.  ed.  987;  Pulitzer  Pub.  Co. 
V.  Rumford  Falls  Paper  Co.,  121  Fed.  519, 
58  C.  C.  A.  629 ;  Gage  v.  Carpenter,  107  Fed. 
886,  47  C.  C.  A.  39 ;  Sleeper  r.  Wood,  60 
Fed.  888,  9  C.  C.  A.  289 ;  Reynolds  v.  Palmer, 
21  Fed.  433;  Houser  v.  U.  S.,  39  Ct.  CI.  508. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  743,  754. 

Contra.— Ashley  v.  Reeves,  2  McCord  ( S.  C. ) 
432;  Rose  V.  Beatie,  2  Nott  &  M.  (S.  C.)  538; 
Missroon  v.  Waldo,  2  Nott  &  M.  (S.  C.)  76; 
Eastland  v.  Longshorn,  1  Nott  &  M.  (S.  C.) 
194;  Barnard  v.  Yates,  1  Nott  &  M.  (S.  C.) 
142;  Crawford  v.  Wilson,  2  Mill  (S.  C.)  353; 
Lester  v.  Graham,  1  Mill  (S.  C.)  182;  Thomp- 
son V.  Lindsay,  3  Brev.  ( S.  C.)  305 ;  Champ- 
neys  v.  Johnson,  2  Brev.  ( S.  C. )  268 ;  Furman 
V.  Miller,  2  Brev.  (S.  C.)  127;  Vaughan  v. 
Campbell,  2  Brev.  (S.  C.)  53;  Whitefield  v. 
McLeod,  2  Bay  (S.  C.)  380,  1  Am.  Dec.  660; 
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State  V.  Gaillard,  2  Bay  (S.  C.)  11,  1  Am. 
Dec.  628;  Timrod  v.  Shoolbred,  1  Bay  (S.  C.) 
324,  1  Am.  Dec.  620. 

In  Georgia,  where  a  written  contract  for 
the  sale  of  personalty  does  not  contain  any 
express  warranty  as  to  the  quality  of  the 
goods,  the  law  raises  an  implied  warranty. 
Elgin  Jewelry  Co.  v.  Estes,  122  Ga.  807,  50 
S.  E.  939;  Rice  v.  Lockhardt,  3  Ga.  App. 
741,  60  S.  E.  357;  Lovvorn  v.  Eldorado 
Jewelry  Co.,  I  Ga.  App.  349,  57  S.  E.  926. 

Civil  law  doctrine. —  Under  the  civil  law 
in  a  sale  for  a  fair  price  a  warranty  of 
quality  is  implied.    Champneys  V.  Johnson, 

2  Brev.  ( S.  C. )  268.  See  also  Fee  v.  Sentell, 
52  La.  Ann.  1957,  28  So.  279. 

In  judicial  sales  there  is  no  warranty  of 
quality  implied.  The  Monte  Allegre,  9 
Wheat.  (U.  S.)  616,  6  L.  ed.  174. 

Effect  of  custom. —  Custom  and  usage  can- 
not be  resorted  to  for  the  purpose  of  im- 
plying a  warranty  of  quality.  Baird  v. 
Matthews,  6  Dana  (Ky.)  129;  Barnard  V. 
Kellogg,  10  Wall.  (U.  S.)  383,  19  L.  ed. 
987. 

Sale  at  reduced  price. — ^^Vhere  complainant, 
who  usually  obtained  three  dollars  per  cubic 
foot  for  marble  when  its  soundness  was 
guaranteed,  and  two  dollars  per  cubic  foot 
unguaranteed,  sold  a  large  quantity  to  de- 
fendant for  one  dollar  and  seventy-five  cents 
per  cubic  foot,  and  all  the  marble  was  in- 
spected by  the  agent  of  defendant  before 
shipment,  and  it  was  well  known  to  the 
trade  that  about  a  third  of  such  marble,  al- 
though apparently  sound,  was  defective,  no 
guaranty  of  soundness  could  be  implied  from 
the  custom  of  the  trade.  Stamps  Tennessee 
Producers'  Marble  Co.,  (Tenn  Ch.  App.  1900) 
59  S.  W.  769. 

23.  Jones  v.  Murray,  3  T.  B.  Mon.  (Ky.) 
83;  Shatto  V.  Abernathy,  35  Minn.  538,  29 
N.  W.  325;  Salisbury  v.  Stainer,  19  Wend. 
(N.  Y.)  159,  32  Am.  Dec.  427;  Whitaker  v. 
Eastwick,  75  Pa.  St.  229;  Jenning  v.  Gratz, 

3  Rawle  (Pa.)  168,  23  Am.  Dec.  111.  But 
see  Colcock  v.  Goode,  3  McCord  513. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  756. 

24.  Court  V.  Snyder,  2  Ind.  App.  440,  28 
N.  E.  718,  50  Am.  St.  Rep.  247;  Reynolds  v. 
Palmer,  21  Fed.  433. 

25.  Arkansas. —  Nelson  v.  Armour  Pack- 
ing Co.,  76  Ark.  352,  90  S.  W.  288. 

Delaivare. —  Collins  v.  Tigner,  5  Pennew. 
345,  60  Atl.  978. 

Illinois. —  Morris  v.  Thompson,  85  111.  16; 
Horwich  v.  Western  Brewery  Co.,  95  111.  App. 
162;  Martin  v.  Roehm,  92  111.  App.  87;  Rock- 
ford  Wholesale  Grocery  Co.  v.  Stevenson,  65 
Hi.  App.  609. 

Indiana. — Court  v.  Snyder,  2  Ind.  App.  440, 
28  N.  E.  718,  50  Am.  St.  Rep.  247. 

Iowa. —  Burnett  v.  Hensley,  118  Iowa  575, 
92  N.  W.  678. 

Kansas. —  National  Oil  Co.  v.  Rankin,  68 
Kan.  679,  75  Pac.  1013. 
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an  inspection  or  an  opportunity  to  inspect,"^  or  the  buyer's  knowledge  or  oppor- 
tunity for  knowledge  of  the  defects  equals  that  of  the  seller. This  general  rule 
is,  however,  subject  to  certain  exceptions,  where  the  goods  are  purchased  from 
the  producer  or  manufacturer,^^  where  they  are  purchased  for  a  particular  pur- 
pose known  to  the  seller,^*'  where  the  purchase  is  by  description,^^  where  the  pur- 
chase is  of  provisions  and  hke  articles  for  domestic  consumption,^^  or  where  the 
sale  is  by  sample. 

(ii)  Deterioration  During  Shipment.  While  there  is  an  impHed  war- 
ranty that  goods  to  be  shipped  will  be  fit  for  shipment  and  properly  packed,^^ 
there  is  no  warranty  impHed  that  they  will  bear  shipment  or  any  warranty  against 
deterioration  during  shipment. 

(ill)  Fitness  For  Particular  Purpose.  There  is  no  general  impHca- 
tion  of  warranty  that  the  goods  sold  are  fit  for  the  purpose  for  which  they  are 
purchased  if  the  seller  is  not  informed  of  such  purpose,^^  especially  where  the 
buyer  inspects  or  has  an  opportunity  to  inspect  the  goods;  but  an  implied  war- 
ranty of  fitness  will  arise  if  they  are  purchased  for  a  particular  purpose  of  which 
the  buyer  informs  the  seller,^ ^  and  the  rule  applies  especially  if  the  seller  is  a  dealer 


Massachusetts. —  Mixer  v.  Coburn,  11  Mete. 
559,  45  Am.  Dec.  230. 

Minnesota. —  Maxwell  v.  Lee,  34  Minn.  511, 
27  N.  W.  196. 

New  York. —  Hunter  v.  Stege,  59  N.  Y. 
Super.  Ct.  17,  12  N.  Y.  Suppl.  557. 

North  Carolina. —  Dickson  v.  Jordan,  33 
N.  C.  166,  53  Am.  Dec.  403. 

Ohio. — Hadley  v.  Clinton  County  Importing 
Co.,  13  Ohio  St.  502,  82  Am.  Dec.  454. 

Virginia. — Gerst  V.  Jones,  32  Gratt.  518, 
34  Am.  Rep.  773. 

England. —  Jones  v.  Just,  L.  R.  3  Q.  B.  197, 
9  B.  &  S.  141,  37  L.  J.  Q.  B.  89,  18  L.  T.  Rep. 
N.  S.  208,  16  Wkly.  Rep.  643. 

Canada. —  Higgins  v.  Clish,  34  Nova  Scotia 
135. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  746. 
Contra. —  Barnard  i\  Yates,  1  Nott  &  M. 
(S.  C.)  142. 

26.  See  infra,  VII,  D,  6,  e,  (xi),  (b). 

27.  See  infra,  VII,  D,  6,  e,  (xi),  (a). 

28.  See  infra,  VII,  D,  6,  e,  (iv). 

29.  See  infra,  VII,  D,  6,  e,  (ill). 

30.  See  infra,  VII,  D,  6,  e,  (v). 

31.  See  infra,  VII,  D,  6,  e,  (vii). 

32.  See  infra,  VII,  D,  6,  e,  (vi). 

33.  Mann  v.  Everston,  32  Ind.  355.  Com- 
pare Lanata  v.  O'Brien,  13  La.  Ann.  229. 

34.  Leggat  v.  Sands'  Ale  Brewing  Co.,  60 
111.  158 ;  Mann  v.  Everston,  32  Ind.  355 ;  Per- 
kins V.  Harrison,  2  N.  Y.  City  Ct.  Ill;  Bull 
V.  Robison,  2  C.  L.  R.  1276,  10  Exch.  342,  24 
L.  J.  Exch.  165,  2  Wkly.  Rep.  623. 

Deterioration  before  removal. — ^Wliere  a 
farmer  bought  of  a  miller  a  sack  of  bran  for 
his  cows,  but  before  it  was  removed  from  the 
mill  two  copper  clasps  accidentally  fell  into 
it,  without  negligence  on  the  miller's  part, 
and  one  of  the  cows  swallowed  them  and  was 
killed  thereby,  it  was  held  that  the  buyer 
had  no  remedy  against  the  seller  of  the  bran. 
Lukens  v.  Freiund,  27  Kan.  664,  51  Am. 
Rep.  429. 

35.  Alabama. —  Perry  v.  Johnston,  59  Ala. 
648.  ^ 

Illinois. —  Titley  V.  Enterprise  Stone  Co., 
127  111.  457,  20  N.  E.  71. 


Indiana. — Humphreys  v.  Comline,  8  Blackf. 
516. 

loiva.— Burnett  v.  Hensley,  118  Iowa  575, 
92  N.  W.  678. 

Michigan. —  Talbot  Paving  Co.  v.  Gorman, 
103  Mich.  403,  61  N.  W.  655,  27  L.  R.  A.  96. 

North  Carolina. —  Dickson  v.  Jordan,  33 
N.  C.  166,  53  Am.  Dec.  403. 

Pennsylvania. —  Sellers  v.  Stevenson,  163 
Pa.  St.  262,  29  Atl.  715. 

Wisconsin. — Rollins  v.  Northern  Land,  etc., 
Co.,  134  Wis.  447,  114  N.  W.  819;  Williams 
v.  Slaughter,  3  Wis.  347. 

England. — ^  Jones  v.  Padgett,  24  Q.  B.  D. 
650,  59  L.  J.  q:  B.  261,  62  L.  T.  Rep.  N.  S. 
934,  38  Wklv.  Rep.  782. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  772. 

Contra. —  Fee  v.  Centell,  52  La.  Ann.  1957, 
28  So.  279. 

In  South  Carolina  a  seller  of  personal  prop- 
erty without  an  express  warranty  or  repre- 
sentation of  value  is  held  to  warrant  the  ar- 
ticle sold  to  be  of  value  for  the  purpose  to 
which  it  is  ordinarily  applied.  Walker  v. 
Ayer,  80  S.  C.  292,  61  S.  E.  557. 

36.  See  infra,  VII,  D,  6,  e,  (xi),  (b). 

37.  Alabama. —  Trov  Grocery  Co.  v.  Pot- 
ter, 139  Ala.  359,  36  So.  12;  Hodge  V.  Tufts, 
115  Ala.  366,  22  So.  422;  Kennebrew  v. 
Southern  Automatic  Electric  Shock  Mach. 
Co.,  106  Ala.  377,  17  So.  545;  Perry  v.  John- 
ston, 59  Ala.  648. 

Arkansas. —  Bunch  v.  Weil,  72  Ark.  343, 
80  S.  W.  582,  65  L.  R.  A.  80. 

District  of  Columhia. — Armour  v.  Gunder- 
sheimer,  23  App.  Cas.  210. 

Illinois. — Telluride  Power  Transmission 
Co.  r.  Crane  Co.,  103  111.  App.  647  [affirmed 
in  208  111.  218,  70  N.  E.  319]. 

Indiana. —  Oil-Weil  Supplv  Co.  r.  Priddy, 
41  Ind.  App.  200,  83  N.  E.  623;  Fitzmaurice 
r.  Puterbaugh,  17  Ind.  App.  318,  45  N.  E. 
524;  Zimmerman  r.  Druoeker,  15  Ind.  App. 
512,  44  N.  E.  557;  Mercliants',  etc.,  Sav. 
Bank  r.  Fraze,  9  Ind.  App.  161,  36  N.  E. 
378,  53  Am.  St.  Rep.  341. 

loira. —  Redhead  r.  Wvoming  Cattle  Inv. 
Co.,  126  Iowa  410,  102  N.  W.  144. 

[VII,  D,  6,  e,  (III)] 


400-    [35  Cyc] 


SALES 


in  the  article  or  is  a  manufacturer  thereof. If,  however,  a  specific  article,  or 
one  known,  defined,  and  described,  is  ordered  and  furnished  there  is  no  implied 
warranty  of  fitness  for  particular  purpose,  although  the  seller  is  informed  of  such 


Kentucky. —  Miller  v.  Gaitlier,  3  Bush  152 ; 
Mar  bury  Lumber  Co.  v.  Stearns  Mfg.  Co., 
107  S.  W.  200,  32  Ky.  L.  Rep.  739. 

Michigan. —  Buick  Motor  Co.  v.  Reid  Mfg. 
Co.,  150  Mich.  118,  113  N.  W.  591. 

Minnesota. —  Breen  v.  Moran,  51  Minn.  525, 
53  N.  W.  755. 

Missouri. —  Ferguson  Implement  Co.  v. 
Parmer,  128  Mo.  App.  300,  107  S.  W.  469; 
Moore  v.  Koger,  113  Mo.  App.  423,  87  S.  W. 
602;  Beck,  etc..  Iron  Co.  v.  Holbeck,  109  Mo. 
App.  179,  82  S.  W.  1128;  Skinner  v.  E.  F. 
Kerwin  Ornamental  Glass  Co.,  103  Mo.  App. 
650,  77  S.  W.  1011;  Aultman  v.  Hunter,  82 
Mo.  App.  632;  St.  Louis  Brewing  Assoc.  v. 
McEnroe,  80  Mo.  App.  429;  Lee  'v.  J.  B. 
Sickles  Saddlery  Co.,  38  Mo.  App.  201. 

Nebraska. —  Omaha  Coal,  etc.,  Co.  v.  Fay, 
37  Nebr.  68,  55  N.  W.  211. 

New  York. —  William  Anson  Wood  Mower, 
etc.,  Co.  V.  Thayer,  50  Hun  516,  3  N.  Y. 
Suppl.  465.  Compare  Merriam  Paper  Co.  i". 
New  York  Market  Gardeners'  Assoc.,  58 
Misc.  236,  108  N.  Y.  Suppl.  1038. 

Ohio. —  Byers  v.  Chapin,  28  Ohio  St.  300. 
And  see  Oil  Well  Supply  Co.  v.  Davidson,  28 
Ohio  Cir.  Ct.  731  [affirmed  in  75  Ohio  St. 
611,  80  N.  E.  1130]. 

Oregon. —  Lenz  v.  Blake,  44  Oreg.  569,  76 
Pac.  356, 

Pennsylvania. —  Port  Carbon  Iron  Co.  v. 
Groves,  68  Pa.  St.  149;  McCormick  Harvest- 
ing Mach.  Co.  V.  Nicholson,  17  Pa.  Super. 
Ct.  188. 

Tennessee, — Overton  v.  Phelan,  2  Head 
445. 

Teooas. —  Jones  v.  George,  61  Tex.  345,  48 
Am.  Rep.  280. 

Vermo7it. —  Beals  V.  Olmstead,  24  Vt.  114, 
58  Am.  Dec.  150. 

Virginia. —  Gerst  V.  Jones,  32  Gratt.  518, 
34  Am.  Rep.  773. 

Wisconsin. —  Ketchum  v.  Wells,  19  Wis. 
25;  Fisk  v.  Tank,  12  Wis.  276,  78  Am.  Dec. 
737;  Getty  v.  Rountree,  2  Pinn.  379,  54  Am. 
Dec.  138,  2  Chandl.  28. 

United  States. —  Excelsior  Coal  Co.  v.  Gil- 
dersleeve,  160  Fed.  47,  87  C.  C.  A.  202. 

England. —  Preist  V.  Last,  [1903]  2  K.  B. 
148,  72  L.  J.  K.  B.  657,  89  L.  T.  Rep.  N.  S. 
33,  19  T.  L.  R.  527,  51  Wklv.  Rep.  678;  Mac- 
farlane  v.  Taylor,  L.  R.  1  H.  L.  Sc.  245,  18 
L.  T."  Rep.  N.  S.  214;  Randall  v.  Newson,  46 
L.  J.  Q.  B.  259,  2  Q.  B.  D.  102,  36  L.  T.  Rep. 
N.  S.  164,  25  Wkly.  Rep.  313;  Wallis  v. 
Russell,  [1902]  2  Ir.  585;  Wilson  v.  Dunville, 
L.  R.  4  Ir.  249 ;  Jones  v.  Bright,  5  Bing.  533, 
7  L.  J.  C.  P.  0.  S.  213,  3  M.  &  P.  155,  30 
Rev.  Rep.  728,  15  E.  C.  L.  708.  See  also 
English  Sales  Goods  Act  (1893)  §  14,  subs.  1. 
Compare  Gray  v.  Cox,  4  B.  &  C.  108,  10 
E.  C.  L.  502,  1  C.  &  P.  184,  12  E.  C.  L.  115, 
6  D.  &  R.  200,  28  Rev.  Rep.  769. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  772,  774. 

Statement  of  purpose  —  sufficiency. — State- 
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ments  of  the  purpose  for  which  a  chattel  is 
to  be  used,  not  specific  in  detail,  and  not  ac- 
companied by  reliance  on  the  seller's  judg- 
ment, are  insufficient  to  raise  an  implied  war- 
ranty of  fitness.  Morris  v.  Bradley  Fertilizer 
Co.,  64  Fed.  55,  12  C.  C.  A.  34. 

Extent  of  knowledge. —  In  an  action  to  re- 
cover the  price  of  plumbago  sold  and  deliv- 
ered, no  implied  warranty  arises  from  the 
knowledge  of  the  seller  of  the  use  to  which 
the  material  was  to  be  applied,  where  it  ap- 
pears that  the  seller  did  not  know  that  the 
plumbago  was  to  be  used  in  the  manufacture 
of  crucibles,  although  he  had  general  knowl- 
edge that  defendants  were  in  that  business, 
but  that  they  also  sold  plumbago  when  it 
did  not  suit  their  purpose.  Walker  v.  Tay- 
lor, 19  Pa.  Super.  Ct.  39.  See  also  Gillespie 
V.  Chenev,  [1896]  2  Q.  B.  59,  65  L.  J.  Q.  B. 
552. 

Statutory  provisions. —  Rev.  Code,  §  2706, 
providing  that,  where  the  failure  of  consid- 
eration is  "  partial,  an  apportionment  must 
be  made  according  to  the  facts  of  each  case," 
imports  a  Avarranty  in  every  sale  that  the 
chattel  sold  is  reasonably  suited  to  the  use 
intended  and  that  no  latent  defects  are  left 
undisclosed.  Williams  v.  Wylly,  45  Ga.  580. 
See  also  Wells  v.  Gress,  118  Ga.  566,  45 
S.  E.  418,  holding  that  in  a  suit  for  breach 
of  warranty,  it  is  not  error  to  charge  Civ. 
Code  (1895),  §  3555,  to  the  effect  that  in 
ordinary  sales  there  is  an  implied  warranty 
that  the  article  sold  is  suitable  for  the  use 
intended. 

Uniform  quality. — While  there  is  a  war- 
ranty that  the  goods  are  reasonably  fit  for 
the  purpose,  there  is  no  implied  warranty 
that  the  quality  is  uniform  throughout. 
Shatto  V.  Abernethy,  35  Minn.  538,  29  N.  W. 
325;  Whitaker  v.  Eastwick,  75  Pa.  St.  229. 

Qualified  warranty. — Where  the  seller  does 
not  expressly  refuse  to  warrant,  but  points 
out  patent  defects,  and  states  how  they  may 
be  repaired,  there  is  an  implied  warranty 
that  when  those  repairs  are  made  the  ma- 
chine will  be  fit  for  the  purposes  for  which 
he  knows  it  to  be  intended.  Cochran  v. 
Jones,  85  Ga.  678,  11  S.  E.  811. 

38.  Armour  v.  Gundersheimer,  23  App.  Cas. 
(D.  C.)  210;  Little  v.  Van  Syckle,  115  Mich. 
480,  73  N.  W.  554;  Omaha  Coal,  etc.,  Co.  v. 
Fay,  37  Nebr.  68,  55  N.  W.  211. 

Denial  of  special  knowledge. —  In  an  action 
for  breach  of  warranty  in  the  sale  of  an  ar- 
ticle for  a  particular  purpose,  an  instruc- 
tion that  if  defendant  was  a  dealer  in  the 
article  purchased,  and  plaintiff  relied  on  his 
judgment  and  skill,  there  was  an  implied 
warranty,  is  erroneous,  in  view  of  the  fact 
that  defendant  had  testified  that  he  told 
plaintiff  that  he  had  no  personal  knowledge 
of  the  article  purchased.  Englehardt  V, 
Clanton,  83  Ala.  336,  3  So.  680. 

39.  See  infra,  VII,  D,  6,  e,  (iv). 


SALES 


[35  Cye.J  401 


purpose/*'  for  the  reason  that  an  undertaking  as  to  fitness  is  not  imphed  when  the 
buyer  gets  what  he  bargained  for/^  So  too  there  is  no  imphed  warranty  that 
the  article  is  as  suitable  for  the  purpose  as  other  articles  of  the  same  kind.^^ 

(iv)  Sale  by  Producer  or  Manufacturer.  In  a  sale  of  an  article  by 
the  producer  or  manufacturer  thereof  there  is  an  implied  warranty  that  it  is  of 
sound  material  and  free  from  latent  defects  growing  out  of  the  process  of  manu- 
facture/^   The  reason  is  that  the  probabihty  of  the  maker's  knowledge  is  so  strong 


40.  Georgia. —  J.  0.  Fay,  etc.,  Co.  v.  Dud- 
ley, 129  Ga.  314,  58  S.  E.  826. 

Illinois. —  Peoria  Grape  Sugar  Co.  v.  Tur- 
iiey,  175  111.  631,  51  N.  E.  587  [affirming  65 
111.  App.  656]  ;  Chicago  House  Wrecking  Co. 
V.  Duraud,  105  111.  App.  175. 

Louisiana. —  Dreyfus  v.  Lourd,  111  La.  21, 
35  So.  369. 

Maryland. —  Warren  Glass  Works  Co.  v. 
Keystone  Coal  Co.,  65  Md.  547,  5  Atl.  253; 
Rasin  v.  Conley,  58  Md.  59;  Rice  v.  For- 
syth, 41  Md.  389. 

Massachusetts. — Higlit  v.  Bacon,  126  Mass. 

10,  30  Am.  Rep.  639;  Gossler  v.  Eagle  Sugar 
Refinery,  103  Mass.  331. 

Minnesota. —  Holt  v.  Sims,  94  Minn.  157, 
102  N.  W.  386;  Wisconsin  Red  Pressed 
Brick  Co.  v.  Hood,  67  Minn.  329,  69  N.  W. 
1091,  64  Am.  St.  Rep.  418;  Wisconsin  Red 
Pressed  Brick  Co.'  v.  Hood,  54  Minn.  543, 
56  N.  W.  165,  60  Minn.  401,  62  N.  W.  550, 
51  Am.  St.  Rep.  539;  Goulds  v.  Brophy,  42 
Minn.  109,  43  N.  W.  834,  6  L.  R.  A.  392; 
Thompson  v.  Libby,  35  Minn.  443,  29  N.  W. 
150. 

Missouri. —  W.  R.  Colchord  Mach.  Co.  v. 
Loy-Wilson  Foundry,  etc.,  Co.,  131  Mo.  App. 
540,  110  S.  W.  630. 

New  Bampshire. —  Gregg  v.  Page  Belting 
Co.,  69  N.  H.  247,  46  Atl.  26;  Deming  v. 
Foster,  42  N.  H.  165. 

'New  Jersey. —  Ivans  v.  Laury,  67  N.  J.  L. 
153,  50  Atl.  355. 

New  York. —  Manning  v.  National  Saw  Co., 
126  N.  Y.  App.  Div.  325,  110  N.  Y.  Suppl. 
685;  Cafre  v.  Lockwood,  22  N.  Y.  App.  Div. 

11,  47  N.  Y.  Suppl.  916;  Badger  v.  Pippey, 
12  N.  Y.  St.  684. 

Ohio. —  Curran  V.  Hauser,  9  Ohio  S.  &  C. 
PI.  Dec.  468,  6  Ohio  N.  P.  281. 

Pennsylvania. —  American  Home  Sav.  Bank 
Co.  V.  Guardian  Trust  Co.,  210  Pa.  St.  320, 
59  Atl.  1108;  Jarecki  Mfg.  Co.  v.  Kerr,  165 
Pa.  St.  529,  30  Atl.  1019,  44  Am.  St.  Rep. 
674;  Port  Carbon  Iron  Co.  v.  Groves,  68  Pa. 
St.  149. 

Rhode  Island. — -  Beggs  v.  James  Hanley 
Brewing  Co.,  27  R.  I.  385,  62  Atl.  373,  114 
Am.  St.  Rep.  44. 

South  Carolina. —  Ober,  etc.,  Co.  V.  Bla- 
lock,  40  S.  C.  31,  18  S.  E.  264. 

Tennessee. —  Blue  Springs  Min.  Co.  v.  Mc- 
Ilvien,  97  Tenn.  225,  36  S.  W.  1094. 

Virginia. —  Mason  v.  Chappell,  15  Gratt. 
572. 

England. —  Robertson  v.  Amazon  Tug,  etc., 
Co.,  7  Q.  B.  D.  598,  4  Aspin.  496,  51  L.  J. 
Q.  B.  68,  46  L.  T.  Rep.  N.  S.  146,  30  Wkly. 
Rep.  308;  Jones  v.  Jnst,  L.  R.  3  Q.  B.  197, 
9  B.  &  S.  141,  37  L.  J.  Q.  B.  89,  18  L.  T. 
Rep.  N.  S,  208,  16  Wkly.  Rep.  643;  Wilson 
[26] 


V.  Dunville,  L.  R.  4  Ir.  249;  Prideaux  v. 
McMurray,  2  F.  &  F.  225;  Chanter  v.  Hop- 
kins, 1  H.  &  H.  377,  3  Jur.  58,  8  L.  J. 
Exch.  14,  4  M.  &  W.  399. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  776. 

41.  Peoria  Grape  Sugar  Co.  v.  Turney,  175 
111.  631,  51  N.  E.  587. 

43.  Hodge  v.  Tufts,  115  Ala.  366,  22  So. 
422;  Robinson  Mach.  Works  v.  Chandler,  56 
Ind.  575;  Rasin  v.  Conley,  58  Md.  59. 

43.  Connecticut. — Bailey  v.  Nickols,  2  Rooli 
407,  1  Am.  Dec.  83. 

Illinois. —  Beers  v.  Williams,  16  111.  69; 
Price  V.  Kohn,  99  111.  App.  115. 

Kansas. —  Nixa  Canning  Co.  V.  Lehmann- 
Higginson  Grocery  Co.,  70  Kan.  664,  79  Pac. 
141,  70  L.  R.  A.  653. 

New  York. —  Heath  Dry  Gas  Co.  v.  Hurd, 
193  N.  Y.  255,  86  N.  E.  18;  Bierman  v.  City 
Mills  Co.,  151  N.  Y.  482,  45  N.  E.  856,  56 
Am.  St.  Rep.  635,  37  L.  R.  A.  799  {reversing 
10  Misc.  140,  30  N.  Y.  Suppl.  929];  Hoe  v. 
Sanborn,  21  N.  Y.  552,  78  Am.  Dec.  163; 
Rogers  v.  Beckrich,  46  N.  Y.  App.  Div.  429, 
61  N.  Y.  Suppl.  725;  Durbrow,  etc.,  Mfg.  Co. 
V.  Cuming,  35  N.  Y.  App.  Div.  376,  54  N.  Y. 
Suppl.  818;  Maurer  v.  Bliss,  14  Daly  150,  6 
N.  Y.  St.  224  {affirmed  in  116  N.  Y.  665,  22 
N.  E.  1135];  Weber  v.  Demuth,  3  N.  Y. 
Suppl.  658. 

Ohio. —  Rodgers  v.  Niles,  11  Ohio  St.  48,  78 
Am.  Dec.  290. 

Pennsylvania. — Chambers  v.  Crawford,  Add. 
150. 

Tennessee. —  Tennessee  River  Compress  Co. 
V.  Leeds,  97  Tenn.  574,  37  S.  W.  389. 

Vermont.— Pes^^Q  v.  Sabin,  38  Vt.  432,  91 
Am.  Dec.  364. 

Wisconsin. —  J.  Thompson  Mfg.  Co.  V. 
Gunderson,  106  Wis.  449,  82  N.  W.  299,  49 
L.  R.  A.  859. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  755. 

Under  statute. —  There  is  no  implied  war- 
ranty of  quality  of  personal  property  sold 
(Comp.  Laws,  §  3628),  except  where  the 
seller  is  manufacturer  thereof  (Comp.  Laws, 
§  3633).  McCormick  Harvesting  Mach.  Co. 
V.  Watson,  5  S.  D.  9,  57  N.  W.  945.  See  also 
Standard  Rope,  etc.,  Co.  v.  Olmen,  13  S.  D. 
296,  83  N.  W.  271. 

Sale  by  importer. — WHiere  it  appears  that 
the  seller  of  goods  did  not  manufacture,  but 
merely  imported,  the  articles,  the  presumed 
knowledge  of  latent  defects  is  not  to  be  in- 
ferred. B.  P.  Ducas  Co.  v.  American  Silk 
Dyeing,  etc.,  Co.,  48  Misc.  (N.  Y.)  411,  95 
N.  Y.  Suppl.  590.  A  woolen  merchant  and 
importer,  selling  cloth  not  of  his  own  manu- 
facture to  a  tailor,  does  not  impliedly  war- 
rant the  quality  or  fitness  thereof,  even  a8  to 
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that  the  court  presumes  its  existence  without  proof. "^"^  And  where  the  article  is 
purchased  for  a  particular  use  made  known  to  the  seller  there  is  an  implied  war- 
ranty that  the  article  is  reasonably  fit  for  the  use  for  which  it  was  purchased.*^ 


latent  defects.  Strauss  v.  Salzer,  58  Misc. 
(N.  Y.)  573,  109  N.  Y.  Suppl.  734. 

Raw  material  supplied  by  another. — ^When 
defendant,  a  machinist  and  founder,  sold  a 
piece  of  wrought-iron  shafting,  of  which  he 
was  not  the  maker,  but  which  he  turned  and 
prepared  for  the  reception  of  pulleys,  and 
which  he  supposed  to  be  sound,  to  be  used  in 
running  machinery  in  a  carriage  shop,  and 
the  shaft,  upon  being  put  to  the  described 
use,  broke,  because  of  a  flaw  and  an  imper- 
fect weld,  there  was  no  implied  warranty  of 
its  soundness.  Bragg  v.  Morrill,  49  Vt.  45, 
24  Am.  Rep.  102. 

Use  of  ordinary  care. — Where,  pursuant  to 
an  order  therefor,  a  forge  company  agreed 
to  procure  the  necessary  steel,  and  forge  the 
same  into  a  specified  shape  with  the  required 
finish,  to  be  used  by  an  engine  company  for 
a  piston  rod  for  some  engine  to  be  sold  by 
the  latter,  the  measure  of  the  former's  lia- 
bility on  the  contract  was  ordinary  care  in 
selecting  the  material  and  forging  the  same 
pursuant  to  the  specifications,  and  it  was  not 
liable  on  an  implied  warranty  for  defects  in 
the  rod,  either  in  respect  to  the  steel  or  as 
to  its  make  or  manufacture,  if  they  were  not 
discoverable  by  such  care.  Rollins  Engine 
Co.  V.  Eastern  Forge  Co.,  73  N.  H.  92,  59 
Atl.  382,  68  L.  R.  A.  441. 

Vendor  ordering  goods. — A  seller  of  a  manu- 
factured article,  who  is  not  the  manufac- 
turer, whom  the  seller  directed  to  ship  the 
goods  direct  to  the  buyer,  without  examina- 
tion by  the  seller,  does  not  impliedly  war- 
rant such  article  free  from  latent  defects,  and 
fit  for  the  purpose  intended.  Reynolds  v. 
Mayor,  39  N.  Y.  App.  Div.  218,  57  N.  Y. 
Suppl.  106.  To  the  same  eflfect  see  Archdale 
V.  Moore,  19  111.  565;  Tilton  Safe  Co.  v.  Tis- 
dale,  48  Vt.  83. 

Sale  or  contract  of  agency. — A  contract 
obligating  one  of  the  parties  to  push  a  sale 
of  the  other's  coal  for  one  year,  and  to  pay 
for  all  lie  may  order  at  an  agreed  price,  but 
not  requiring  him  to  take  any  definite 
amount,  is  not  a  contract  of  purchase  and 
sale  of  articles  to  be  produced  carrying  with 
it  an  implied  warranty  of  quality,  but  an 
agency.  Cannon  Coal  Co.  v.  Taggart,  1  Colo. 
App.  60,  27  Pac.  238. 

44.  Hoe  r.  Sanborn,  21  N.  Y.  552,  78  Am. 
Dec.  163. 

45.  Alabama. —  Snow  v.  Schomacker  Mfg. 
Co.,  69  Ala.  Ill,  44  Am.  Rep.  509. 

Arkansas. —  Main  r.  Bearing,  73  Ark.  470, 
84  S.  W.  640;  Curtis,  etc.,  Mfg.  Co.  V.  V7il- 
liams,  48  Ark.  325,  3  S.  W.  517. 

Illinois. —  Hallock  v.  Cutler,  71  111.  App. 
471;  Murray  Iron  Works  Co.  v.  Dekalb 
Electric  Co.,  103  111.  App.  78. 

Indiana.—  Poland  v.  Miller,  95  Ind.  387,  48 
Am.  Rep.  730;  Robinson  Mach.  Works  v. 
Chandler.  56  Ind.  575;  Brenton  v.  Davis,  8 
Blackf.  317,  44  Am.  Dec.  769;  Crane  v.  Lord, 
Wils.  263. 
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loioa. —  Conkling  v.  Standard  Oil  Co.,  137 
Iowa  596,  116  N.  W.  822;  Alpha  Checkrower 
Co.  V.  Bradley,  105  Iowa  537,  75  N.  W.  369; 
Blackmore  Fairbanks,  79  Iowa  282,  44 
N.  W.  548. 

Maryland. —  Queen  City  Glass  Co.  v.  Pitts- 
burg Clay  Pot  Co.,  97  Md.  429,  55  Atl.  447. 

Massachusetts. —  West  End  Mfg.  Co.  v.  P. 
R.  Warren  Co.,  198  Mass.  320,  84  N.  E.  488; 
Farrell  f.  Manhattan  Market  Co.,  198  Mass. 
271,  84  N.  E.  321,  126  Am.  St.  Rep.  436,  15 
L.  R.  A.  N.  S.  884;  Leavitt  v.  Fiberloid  Co., 
196  Mass.  440,  82  N.  E.  682,  15  L.  R.  A. 
N.  S.  885;  Hight  v.  Bacon,  126  Mass.  10,  30 
Am.  Rep.  639.^ 

Michigan. —  West  Michigan  Furniture  Co. 
V.  Diamond  Glue  Co.,  127  Mich.  6^,  87  N.  W. 
92. 

Mississippi. —  Brown  v.  Murphee,  31  Miss. 
91. 

New  York. —  Heath  Dry  Gas  Co.  v.  Hurd, 
193  N.  Y.  255,  86  N.  E.  18;  Bierman  v.  City 
Mills  Co.,  151  N.  Y.  482,  45  N.  E.  856,  36 
Am.  St.  Rep.  635,  37  L.  R.  A.  799  [reversing 
10  Misc.  140,  30  N.  Y.  Suppl.  929] ;  Carleton 
V.  Lumbard,  149  N.  Y.  137,  43  N.  E.  422; 
Edwards  v.  New  York,  etc.,  R.  Co.,  98  N.  Y. 
245,  50  Am.  Rep.  659;  Gaylord  Mfg.  Co.  v. 
Allen,  53  N.  Y.  515;  Cooper  v.  Payne,  103 
N.  Y.  Ar.D.  Div.  118,  93  N.  Y.  Suppl.  69  [re- 
versed on  other  grounds  in  183  N.  Y.  334, 
78  N.  E.  1076] ;  Cram  v.  Gas  Engine,  etc., 
Co.,  75  Hun  316,  26  N.  Y.  Suppl.  1069; 
Maurer  v.  Bliss,  14  Daly  150,  6  N.  Y.  St.  224; 
Charlotte,  etc.,  R.  Co.  v.  Jesup,  44  How.  Pr. 
447. 

North  Carolina. —  Thomas  v.  Simpson,  80 
N.  C.  4. 

Ohio. —  Hauser  v.  Curran,  8  Ohio  S.  &  C. 
PI.  Dec.  495,  5  Ohio  N.  P.  224. 

Pennsylvania. —  Philadelphia,  etc.,  Coal, 
etc.,  Co.  V.  Hoffman,  1  Pa.  Cas.  405,  4  Atl. 
848;  Osborne  v.  Walley,  8  Pa.  Super.  Ct.  193; 
Ulrich  V.  Stohrer,  12  Phila.  199. 

South  Carolina. —  Robson  v.  Miller,  12  S.  C. 
586,  32  Am.  Rep.  518. 

South  Dakota. —  Standard  Rope,  etc.,  Co.  V. 
Olmen,  13  S.  D.  296,  83  N.  W.  271. 

Tennessee. —  Tennessee  River  Compress  Co. 
V.  Leeds,  97  Tenn.  574,  37  S.  W.  389;  Overton 
V.  Phelan,  2  Head  445. 

Texas. —  Houk  v.  Berg,  (Civ.  App.  1907) 
105  S.  W.  1176. 

Vermont. —  Harris  V.  Waite,  51  Vt.  480,  31 
Am.  Rep.  694. 

Wisconsin. — J.  I.  Case  Plow  Works  v.  Niles, 
etc.,  Co.,  90  Wis.  590,  63  N.  W.  1013;  Merrill 
V.  Nightingale,  39'  Wis.  247;  Leopold  v.  Van 
Kirk,  27  Wis.  152;  Fisk  v.  Tank,  12  Wis.  276, 
78  Am.  Dec.  737;  Walton  v.  Cody,  1  Wis. 
420;  Getty  V.  Rountree,  2  Pinn.  379,  54  Am. 
Dec.  138,  2  Chandl.  28. 

United  States. —  Kellogg  Bridge  Co.  v. 
Hamilton,  110  U.  S.  108,  3  S.  Ct.  537,  28 
L.  ed.  86;  Davis  Calyx  Drill  Co,  Mallory, 
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But  if  the  buyer  orders  a  specific  article,  or  a  known,  described  article,  there  is  no 
warranty  of  fitness  for  purpose,  although  the  manufacturer  is  informed  of  such 
purpose ;  and  this  rule  is  especially  applicable  when  the  article  is  manufactured 
according  to  plans  and  specifications  submitted  by  the  buyer. So  where  an 
article  is  of  a  general  character  and  is  not  ordered  specifically  for  a  particular 
purpose  there  is  no  implied  warranty  that  it  will  answer  the  purposes  of  the 
buyer.^^ 

(v)  Sale  by  Description.  When  an  article  which  the  buyer  has  not  seen 
is  sold  by  description  there  is  an  implied  warranty  that  the  article  shall  be  of  the 


137  Fed.  332,  69  C.  C.  A.  662,  69  L.  R.  A. 
973;  Nashua  Iron,  etc..  Co.  v.  Brush,  91  Fed. 
213,  33  C.  C.  A.  456;  Dawes  r.  Peebles,  6  Fed. 
S56;  Cunningham  v.  Hall,  6  Fed.  Cas.  No. 
3,482,  1  Sprague  404. 

England. —  Jones  v.  Just,  L.  R.  3  Q.  B.  197, 
9  B.  &  S.  141,  37  L.  J.  Q.  B.  89,  18  L.  T. 
Rep.  N.  S.  208,  16  Wklv.  Rep.  643;  Olivant 
V.  Bayley.  5  Q.  B.  288,  Dav.  &  M.  373,  7  Jur. 
1130,  13  L.  J.  Q.  B.  34,  48  E.  C.  L.  288; 
Jones  V.  Bright,  5  Bing.  533,  7  L.  J.  C.  P. 
0.  S.  213,  3  M.  &  P.  155,  30  Rev.  Rep.  728, 
15  E.  C.  L.  708 ;  Brown  v.  Edgington,  Drinkw. 
106,  10  L.  J.  C.  P.  66,  2  M.  &  G.  279,  2  Scott 
N.  R.  496,  40  E.  C.  L.  601;  Shepherd  v.  Py- 
hus,  11  L.  J.  C.  P.  101,  3  M.  &  G.  868,  4 
Scott  N.  R.  434,  42  E.  C.  L.  452. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  773. 

Rule  restated. — ^Where  a  manufacturer  con- 
tracts to  supply  an  article  which  he  manu- 
factures to  be  applied  to  a  particular  pur- 
pose so  that  the  buyer  necessarily  trusts  to 
the  judgment  or  skill  of  the  manufacturer, 
there  is  in  that  case  an  implied  term  of  war- 
ranty that  it  shall  be  reasonably  fit  for  the 
purpose  to  which  it  is  to  be  applied.  In  such 
a  case  the  buyer  trusts  to  the  manufacturer 
and  relies  upon  the  manufacturer's  judgment 
and  not  his  oM^n.  Jones  v.  Just,  L.  R.  3  Q.  B. 
197,  9  B.  &  S.  141,  37  L.  J.  Q.  B.  89,  18  L.  T. 
Rep.  N.  S.  208,  16  Wkly.  Rep.  643  {approved 
in  Queen  City  Glass  Co.  v.  Pittsburg  Clay  Pot 
Co.,  97  Md.  429,  55  Atl.  447;  Rice  v.  Forsyth, 
41  Md.  389]. 

Superior  knowledge  of  plaintiff  —  Effect. — 
^Vhere  plaintiff  agreed  to  manufacture  for  de- 
fendant certain  hollow  metallic  cylinders  war- 
ranted to  "  finish  sound,"  and  it  appeared 
that  defendant  knew  more  of  the  purpose  for 
which  the  cylinders  were  intended  than  plain- 
tiff did,  there  was  no  implied  warranty  that 
they  should  be  suitable  for  the  use  intended. 
H.  H.  Franklin  Mfg.  Co.  v.  Lamson,  etc.,  Mfg. 
Co.,  189  Mass.  344,  75  N.  E.  624. 

What  is  manufactured  article. —  Firewood 
is  not  a  manufactured  article,  the  sale  of 
which  creates  a  warranty,  under  Civ.  Code, 
§  1770,  that  it  is  reasonably  fit  for  the  pur- 
pose for  which  it  was  ordered  or  intended  to 
be  used.  Correio  V.  Lynch,  65  Cal.  273,  3 
Pac.  889. 

46.  Colorado.— 0\\  Creek  Gold  Min.  Co.  v. 
Fairbanks,  19  Colo.  App.  142,  74  Pac.  543. 

Maryland. —  Warren  Glass-Works  Co.  v. 
Keystone  Coal  Co.,  65  Md.  547,  5  Atl.  253; 
Raisin  v.  Conley,  58  Md.  59. 

Massachusetts. —  Day      V.  Mapes-Reeve 


Constr.  Co.,  174  Mass.  412,  54  N.  E.  878. 
And  see  Leavitt  v.  Fiberloid  Co.,  196  Mass. 
440,  82  N.  E.  682,  15  L.  R.  A.  N.  S.  885. 

Michigan. —  McCray  Refrigerator,  etc.,  Go. 
V.  Woods,  99  Mich.  269,  58  N.  W.  320,  41 
Am.  St.  Rep.  599. 

Minnesota. —  Wheaton  Roller-Mill  Co.  v. 
John  T.  Noye  Mfg.  Co.,  66  Minn.  156,  68 
N.  W.  854;  Goulds  v.  Brophy,  42  Minn.  109, 
43  N.  W.  834,  6  L.  R.  A.  392. 

Neio  Yo7'k. —  Dounce  v.  Dow,  64  N.  Y. 
411. 

Pennsylvania. —  Chippewa  Lumber,  etc.,  Co. 
r.  Howard,  18  Pa.  Super.  Ct.  423. 

Rhode  Island. —  Beggs  v.  James  Hanley 
Brewing  Co.,  27  R.  I.  385,  62  Atl.  373,  114 
Am.  St.  Rep.  44. 

Wisconsin. —  Milwaukee  Boiler  Co.  r.  Dun- 
can, 87  Wis.  120,  58  N.  W.  232,  41  Am.  St. 
Rep.  33. 

United  States. —  Seitz  v.  Brewers'  Refrig- 
erating Mach.  Co.,  141  U.  S.  510,  12  Sup. 
Ct.  46,  35  L.  ed.  837;  Davis  Calyx  Drill  Co. 
v.  Mallory,  137  Fed.  332,  69  C.  C.  A.  662, 
69  L.  R.  A.  973;  Frederick  Mfg.  Co.  v.  Dev- 
lin, 127  Fed.  71,  62  C.  C.  A.  53;  Buckstaff 
V.  Russell,  79  Fed.  611,  25  C.  C.  A.  129; 
Grand  Ave.  Hotel  Co.  v.  Wharton,  79  Fed. 
43,  24  C.  C.  A.  441;  Ottawa  Bottle,  etc.,  Co. 
V.  Gunther,  31  Fed.  208. 

England. —  Jones  v.  Just,  L.  R.  3  Q.  B.  197, 
9  B.  &  S.  141,  37  L.  J.  Q.  B.  89,  18  L.  T. 
Rep.  N.  S.  208,  16  Wkly.  Rep.  643;  Ollivant 
V.  Bayley,  5  Q.  B.  288,  Dav.  &  M.  373,  7  Jur. 
1130,  13  L.  J.  Q.  B.  34,  48  E.  C.  L.  288; 
Chanter  v.  Hopkins,  1  H.  &  H.  377,  3  Jur. 
58,  8  L.  J.  Exch.  14,  4  M.  &  W.  399. 

47.  California. —  Bancroft  v.  San  Francisco 
Tool  Co.,  120  Cal.  228,  52  Pac.  496. 

Illinois. —  Shoenberger  v.  McEwen,  15  111. 
App.  496. 

Massachusetts. —  Cunningham  v.  Hall,  4 
Allen  268. 

Minnesota. —  Cosgrove  v.  Bennett,  32  j\Iinn. 
371,  20  N.  W.  359. 

Neio  ro?7v-.— Smith  r.  Coe,  170  N.  Y.  162, 
63  N.  E.  57  [affirming  55  N.  Y.  App.  Div. 
585,  67  N.  Y.  Suppl.  350]  ;  Durbrow,  etc., 
Mfg.  Co.  r.  Cuming,  35  N.  Y.  App.  Div.  376, 
54  N.  Y.  Suppl.  8^18;  Cram  r.  Gas  Engine, 
etc.,  Co.,  75  Hun  316,  26  N.  Y.  Suppl.  1069. 

Wisconsin. —  H.  McCormick  Lumber  Co.  v. 
Winans,  126  Wis  649,  105  N.  W.  945;  J. 
Thompson  Mfg.  Co.  r.  Gunderson,  106  Wis. 
449,  82  N.  W\  299.  49  L.  R.  A.  859. 

48.  Leavitt  v.  Fiberloid  Co.,  196  :\lass.  440, 
82  N.  E.  682,  15  L.  R.  A.  N.  S.  885. 
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kind  described/^  but  no  warranty  of  quality  will  be  implied,^^  or  fitness  for  a  par- 
ticular purpose,^^  except  that  when  the  goods  are  described  as  of  a  particular  grade  or 
quality  well  known  in  the  trade  a  warranty  that  they  are  of  such  grade  is  implied.^^ 


49.  Georgia. — Americus  Grocery  Co.  v. 
Brackett,  119  Ga.  489,  46  S.  E.  657;  Miller 
17.  Moore,  83  Ga.  684,  10'  S.  E.  360,  20  Am. 
St.  Hep.  329,  6  L.  R.  A.  374 j  Wilcox  v.  Hall, 
53  Ga.  635, 

Illinois. —  Telluride  Power  Transmission 
Co.  V.  Crane  Co.,  103  111.  App.  647  [affirmed 
in  208  111.  218,  70  N.  E.  319]. 

loioa. —  Timken  Carriage  Co.  v.  Smith,  123 
Iowa  554,  99  N.  W.  183;  Forcheimer  v. 
Stewart,  65  Iowa  593,  22  N.  W.  886,  54  Am. 
Eep.  30. 

Maine. —  Briggs  V.  Hunton,  87  Me.  145,  32 
Atl.  794,  47  Am.  St.  Rep.  318;  Warner  v. 
Arctic  Ice  Co.,  74  Me.  475. 

Missouri. —  Beck,  etc..  Iron  Co.  v.  Holbeck, 
109  Mo.  App.  179,  82  S.  W.  1128:  Long  v. 
J.  K.  Armsby  Co.,  43  Mo.  App.  253;  Catcli- 
ings  V.  Hacke,  15  Mo.  App.  51;  Whitaker  V, 
McCormick,  6  Mo.  App.  114. 

'New  Jersey. —  Ivans  v.  Laury,  67  N.  J.  L. 
153,  50  Atl.  355. 

New  Yorfc.— Waeber  v,  Talbot,  43  N.  Y. 
App.  Div.  180,  59  N.  Y.  Suppl.  396  [affirmed 
in  167  K  Y.  48,  60  N.  E.  288,  52  Am.  St. 
Rep.  712] ;  Gubner  v.  Vick,  6  N.  Y.  St.  4. 

North  Dakota. —  Northwestern  Cordage  Co. 
V.  Rice,  5  N.  D.  432,  67  N.  W.  298,  57  Am. 
St.  Rep.  563. 

Ohio. —  Edmands  V.  Hiltz,  1  Ohio  Dec.  (Re- 
print) 81,  2  West.  L.  J.  45. 

Pennsylvania. —  Whitaker  v.  Eastwick,  75 
Pa.  St.  229;  Eagan  v.  Call,  34  Pa.  St.  236, 
75  Am.  Dec.  653;  Borrekins  v.  Bevan,  3 
Rawle  23,  23  Am.  Dec.  85;  Wilson  v.  Belles, 

22  Pa.  Super.  Ct.  477. 

■Fermon^.— Tilton  Safe  Co.  v.  Tisdale,  48 
Vt.  83. 

Virginia. —  Mason  v.  Chappell,  15  Gratt. 
672. 

England. —  Bowes  v.  Shand,  2  App.  Cas. 
455,  46  L.  J.  Q.  B.  561,  36  L.  T.  Rep.  N.  S. 
857,  25  Wkly.  Rep.  730;  Varley  V.  AVhipp, 
[1900]  1  Q.  B.  513,  69  L.  J.  Q.  B.  333,  48 
Wkly.  Rep.  363 ;  Jones  v.  Just,  L.  E.  3  Q.  B. 
197,  9  B.  &  S.  141,  37  L.  J.  Q.  B.  89,  18 
L.  T.  Rep.  N.  S.  208,  16  Wkly.  Rep.  643; 
Josling  V.  Kingsford,  13  C.  B.  N.  S.  447,  32 
L.  J.  C.  P.  94,  9  Jur.  N.  S.  947,  7  L.  T. 
Rep.  N.  S.  790,  11  Wkly.  Rep.  377,  106 
E.  C.  L.  447;  Kirkpatrick  v.  Gowan,  Ir.  R. 
9  C.  L.  521.  And  see  Gompertz  v.  Bartlett.  2 
C.  L.  R.  395,  2  E.  &  B.  849,  18  Jur.  266, 

23  L.  J.  Q.  B.  65,  2  Wkly.  Rep.  43,  75  E.  C.  L. 
849. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  728. 

Filling  order. — Whether  iilling  an  order  for 
goods  of  a  specific  description  implies  a  war- 
ranty of  kind  is  for  the  jury.  Baker  v, 
Lyman,  38  U.  C.  Q.  B.  498. 

50.  Illinois. —  Peoria  Grape  Sugar  Co.  v. 
Turney,  175  111.  631,  51  N.  E.  587  [affirming 
65  111.  App.  656]. 

Kentucky. —  Baird  V.  Matthews,  6  Dana 
329. 
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Maryland. —  Gunther  v.  Atwell,  19  Md.  157. 

Massachusetts. —  Mixer  v.  Coburn,  11  Mete. 
559,  45  Am.  Dec.  230;  Winsor  v.  Lombard,  18. 
Pick.  57. 

Nebraska. —  Patrick  v.  Norfolk  Lumber 
Co.,  81  Nebr.  267,  115  N.  W.  780. 

New  Jersey. —  Ivans  v.  Laury,  67  N.  J.  L. 
153,  50  Atl.  355;  Wolcott  v.  Mount,  36 
N.  J.  L.  262,  13  Am.  Rep.  438. 

New  Yorfc.— Waeber  V.  Talbot,  43  N.  Y. 
App.  Div.  180,  59  N.  Y.  Suppl.  396  [affirmed 
in  167  N.  Y.  48,  60  N.  E.  288,  52  Am.  St. 
Rep.  712];  Hotchkiss  v.  Gage,  26  Barb.  141. 

Pennsylvania. —  Ulmer  V.  Ryan,  137  Pa.  St. 
309,  20  Atl.  705 ;  Chippewa  Lumber,  etc.,  Co. 
V.  Howard,  18  Pa.  Super.  Ct.  423. 

Virginia. —  Mason  v.  Chappell,  15  Gratt. 
572. 

England. —  Kirkpatrick  V.  Gowan,  Ir.  R.  9 
C.  L.  521. 

Canada. —  Paul  V.  Glasgow  Corp.,  3  F.  (Ct. 
Sess.)  119. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  758. 

Comparison  with  other  goods, — ^Where  a 
charge  that  there  was  no  warranty  of  the 
goods  sold  is  modified  by  another  charge  that, 
if  the  sale  was  based  on  goods  previously 
furnished,  they  should  be  equal  in  quality  to 
those  previously  furnished  the  instructions  as 
to  implied  warranty  are  sufficient.  Peoria 
Grape  Sugar  Co.  V.  Turney,  175  111.  631,  51 
N.  E.  587  [affirming  65  111.  App.  656]. 

51.  Burnett  v.  Hensley,  118  Iowa  575,  92 
N.  W.  678;  Whitmore  V.  South  Boston  Iron 
Co.,  2  Allen  (Mass.)  52;  Wisconsin  Red 
Pressed-Brick  Co.  v.  Hood,  60  Minn.  401,  62 
N.  W.  550,  51  Am.  St.  Rep.  539;  Healy  V, 
Brandon,  66  Hun  (N.  Y.)  515,  21  N.  Y. 
Suppl.  390  [affirmed  in  142  N.  Y.  681,  37 
N.  E.  825]. 

52.  Iowa. — ^  Forcheimer  f.  Stewart,  65 
Iowa  593,  22  K  W.  886,  54  Am.  Rep.  30. 

Massachusetts. —  Gould  v.  Stein,  149  Mass. 
570,  22  N.  E.  47,  14  Am.  St.  Rep.  455,  5 
L.  R.  A.  213. 

North  Dakota. —  Northwestern  Cordage  Co. 
V.  Rice,  5  K  D.  432,  67  N.  W.  298,  57  Am. 
St.  Rep.  563. 

Pennsylvania. —  Holloway  v.  Jacoby,  120 
Pa.  St.  583,  12  Atl.  487,  6  Am.  St.  Rep. 
737. 

United  States.— Schreiher  v.  Andrews,  101 
Fed.  763,  41  C.  C.  A.  663. 

England.— Trei&i  v.  Last,  [1903]  2  K.  B. 
148,  72  L.  J.  K.  B.  657,  89  L.  T  Rep.  N.  S. 
33,  19  T.  L.  R.  527,  51  Wkly.  Rep.  678; 
Wren  v.  Holt,  [1903]  1  K.  B.  610,  67  J.  P. 
191,  72  L.  J.  K.  B.  340,  88  L.  T.  Rep.  N.  S. 
282,  19  T.  L.  R.  292,  51  Wkly.  Rep.  435. 

Canada.— Madder  v.  Jones,  10  IS'ova  Scotia  82. 

Description  of  article  as  "good."— The 
warranty  implied  in  a  written  contract  of 
sale  of  "good"  potatoes  was  that  those  de- 
livered were  of  the  kind  agreed  on  as  re- 
garded imperfections  not  discoverable  at  the 
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(vi)  Sale  by  Sample.^^  On  a  sale  by  sample  there  is  an  implied  warranty 
that  the  bnlk  of  the  goods  is  equal  to  the  sample  in  kind  and  quality. Where 
the  sale  is  by  the  manufacturer  of  the  goods  there  is  an  implied  warranty  that 
the  goods  sold  are  free  from  latent  defects  not  discoverable  by  ordinary  examina- 
tion ;  but  the  rule  is  otherwise  where  the  sale  is  by  a  dealer  who  is  not  the 
manufacturer  of  the  goods.^^    There  is  no  warranty  of  fitness  for  the  purpose 


time  of  reception  thereof  hy  ordinary  atten- 
tion; therefore  a  breach  of  implied  warranty 
was  made  out  by  a  finding  that  those  deliv- 
ered were  not  such  as  the  agreement  called 
for,  and  it  was  not  necessary  that  there  be  a 
finding  that  those  delivered  were  not  reason- 
ably fit  for  the  purpose  for  which  they  were 
bought,  Isorthern  Supply  Co.  v  Wangard, 
123  Wis.  1,  100  N.  W.  1066,  107  Am.  St. 
Rep.  984.  Compare  Barrett  v.  Hall,  1  Aik. 
(Vt.)  269. 

53.  Performance  of  contract  in  general  see 

supra,  V,  B,  10,  c. 

54.  Alabama. —  Magee  v.  Billingsley,  3  Ala. 
679. 

California. —  Hughes  v.  Bray,  60  Cal.  284. 

Delaware. —  Love  v.  Barnesville  Mfg.  Co., 
3  Pennew.  152,  50  Atl..  536. 

Illinois. — Spring  V.  Slayden-Kirksey  Woolen 
Mills,  106  111.  App.  579. 

Iowa. —  Myer  v.  Wheeler,  65  Iowa  390,  21 
N.  W.  692. 

Louisiana. —  Hall  Plassan,  19  La.  Ann. 
11;  Clarke  v.  Lockhart,  10  Rob.  5;  Phillipi  v. 
Gove,  4  Rob.  315. 

Massachusetts. —  Williams  v.  Spafford,  8 
Pick.  250;  Bradford  V.  Manly,  13  Mass.  139, 
7  Am.  Dec.  122. 

Missouri. —  Texas  Fruit  Co.  V.  Lane,  101 
Mo.  App.  712,  74  S.  W.  400;  Voss  v.  McGuire, 
18  Mo.  App.  477. 

'Neio  York. —  Beirne  V.  Dord,  5  N.  Y.  95,  55 
Am.  Dec.  321  [affirming  2  Sandf.  89]  ;  Ideal 
Wrench  Co.  v.  Garvin  Mach.  Co.,  65  N.  Y. 
App.  Div.  235,  72  N.  Y.  Suppl.  662 ;  Abel  v. 
Murphy,  43  Misc.  648,  88  N.  Y.  Suppl.  256; 
Washington  Hydraulic  Press  Brick  Co.  i'>. 
Sinnott,  92  N.  Y.  Suppl.  504;  Bernstein  v. 
Loomis,  87  N.  Y.  Suppl.  134;  Waring  v. 
Mason,  18  Wend.  425;  Boorman  v.  Jenkins, 
12  Wend.  566,  27  Am.  Dec.  158;  Beebe  V. 
Robert,  12  Wend.  413,  27  Am.  Dec.  132. 

Ohio. —  Dayton  V.  Hooglund,  39  Ohio  St. 
671. 

Texas.—  Whittaker  v.  Hueske,  29  Tex.  355 ; 
Brantley  v.  Thomas,  22  Tex.  270,  73  Am.  Dec. 
264;  Hume  v.  Sherman  Oil,  etc.,  Co.,  27  Tex. 
Civ.  App.  366,  65  S.  W.  390;  Pontiac  Shoe 
Mfg.  Co.  V.  Hamilton,  18  Tex.  Civ.  App.  283, 
44  S.  W.  405;  Wilkirson  V.  Randle,  (Civ. 
App.  1895)  29  S.  W.  431. 

United  States. —  Willings  v.  Consequa,  30 
Fed.  Cas.  No.  17,767,  Pet.  C.  C.  301. 

England. — 'Hibbert  v.  Shee,  1  Campb.  113, 
10  Rev.  Rep.  649.  See  also  Megaw  v.  Malloy, 
L.  R.  2  Ir.  530,  where  the  sample.,  exhibited 
was  taken  from  the  cargo  of  one  vessel  while 
the  bulk  actually  sold  and  delivered  was  the 
cargo  of  another  vessel. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  769-771. 

In  Pennsylvania  a  sale  by  sample  implies 
a  warranty  only  that  the  goods  shall  cor- 


respond to  the  sample  in  kind  and  be  mer- 
chantable, and  there  is  no  warranty  that 
tliey  shall  correspond  in  quality.  Selser  v. 
Roberts,  105  Pa.  St.  242;  Boyd  V.  Wilson, 
83  Pa.  St.  319,  24  Am.  Rep.  176;  Fraley  v. 
Bispham,  10  Pa.  St.  320,  51  Am.  Dec.  486; 
Sidney  School  Furniture  Co.  v.  Warsaw  Tp. 
School  Dist.,  4  Pa.  Cas.  35,  7  Atl.  65. 
This  was  apparently  the  early  doctrine  also 
in  Massachusetts.  Hastings  v.  Lovering,  2 
Pick.  (Mass.)  214,  13  Am.  Dec.  420. 

Mixed  goods. — Although  there  is  a  war- 
ranty, when  goods  are  sold  by  sample,  that 
each  package  shall  correspond  with  the  sam- 
ple, yet,  if  the  goods  consist  of  different  va- 
rieties of  the  same  article,  and  the  sample  is 
formed  by  mixing  proportional  parts  of  the 
different  varieties  and  qualities  together  the 
warranty  is  that  the  whole  quantity,  if  mixed 
together,  would  be  of  a  quality  equal  to  the 
sample.  It  is  no  breach  of  the  warranty 
that  some  of  the  packages  are  inferior  to  the 
sample,  so  long  as  it  fairly  represents  the 
whole.  Leonard  v.  Fowler,  44  N.  Y.  289. 
And  see  Mure  v.  Donnell,  12  La.  Ann.  369. 

Change  or  deterioration. —  The  warranty  is 
limited  to  the  condition  of  the  goods  at  the 
time  of  the  sale  and  does  not  cover  changes 
or  deterioration  thereafter.  Hall  v.  Plassan, 
19  La.  Ann.  11. 

Person  taking  sample. —  The  rule  that  upon 
a  sale  of  goods  by  sample  there  is  an  im- 
plied warranty  that  the  goods  delivered  shall 
correspond  with  the  sample  is  not  varied  by 
the  fact  that  the  sample  was  made  by  a  ware- 
houseman in  whose  keeping  the  goods  were 
placed,  and  that  the  vendor  believed  the  sam- 
ple to  be  a  fair  specimen  of  the  goods  sold, 
especially  if  he  himself  received  and  exhib- 
ited the  sample  to  the  vendee.  Whittaker  v. 
Hueske,  29  Tex.  355.  Where  the  agent  of 
the  buyer  cuts  samples  of  cotton  in  the  pres- 
ence of  the  owner's  agent,  and  the  samples 
are  clean,  but  the  bales  had  been  repacked 
after  damage  by  fire,  and  there  would  have 
been  no  sale  if  the  samples  had  shown  the 
quality  of  the  cotton,  it  justifies  a  charge  of 
implied  warrantv.  Wilkirson  r.  Randle, 
(Tex.  Civ.  App.  1805)  29  S.  W.  431. 

55.  Price  v.  Kohn,  99  111.  App.  115;  Nixa 
Canning  Co.  r.  Lehmann-Higginson  Grocer 
Co.,  70  Kan.  664,  79  Pac.  14L  70  L.  R.  A. 
653;  Drummond  v.  Von  Ingen,  12  App.  Cas. 
284,  56  L.  J.  Q.  B.  563,  57  L.  T.  Rep.  N.  S.  1, 
36  Wkly.  Rep.  20;  Heilbutt  r.  Hickson,  L.  R. 
7  C.  P.  "438,  41  L.  J.  C.  P.  228,  27  L.  T.  Rep. 
K  S.  336,  20  Wklv.  Rep.  1035;  Mody  r. 
Gregson,  L.  R.  4  F.'xch.  49,  38  L.  J.  Exch. 
12,  19  L.  T.  Rep.  N.  S.  458,  17  Wklv.  Rep. 
176. 

56.  Dickinson  r.  Gav,  7  Allen  (Mass.)  29, 
83  Am.  Dec.  656;   Bradford  r.  ISIanly.  13 
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intended,"  nor  ordinarily  that  the  goods  are  merchantable/"^^  although  the  facts 
and  circumstances  of  the  case  may  justify  the  inference  that  this  condition  is 
superadded  to  the  contract. The  warranty  implied  is  not  strictly  speaking 
a  warranty  of  quality,  but  merely  that  the  seller  shall  deliver  goods  of  the  quality 
of  the  sample. To  constitute  a  sale  by  sample  so  that  a  warranty  will  be 
impHed  it  must  appear  that  the  parties  contracted  with  reference  to  the  sample/^ 
with  the  understanding  that  the  sample  represented  the  quality  of  the  bulk.^^ 
The  mere  fact  that  a  sample  was  exhibited  at  the  time  of  the  sale  does  not 
make  it  a  sale  by  sample  so  as  to  imply  a  warranty. 

(vii)  Sale  of  Provisions.  There  is  no  imphed  warranty  of  the  quality  of 
provisions  when  they  are  sold  merely  as  merchandise/*  as  for  instance  when  the 
articles  are  sold  to  a  middleman    or  are  sold  to  a  dealer  for  the  purpose  of 


Mass.  139,  7  Am.  Dec.  122;  Parkinson  v. 
Lee,  2  East  314,  6  Rev.  Rep.  429. 

57.  Crocker-Wheeler  Electric  Co.  v.  Johns- 
Pratt  Co.,  29  N.  Y.  App.  Div.  300,  51  N.  Y. 
Suppl.  793  [affirmed  in  164  N.  Y.  593,  58 
N.  E.  1086];  Kauffman  Milling  Co.  v. 
Stuckey,  37  S.  C.  7,  16  S.  E.  192;  Sayers 
V.  London,  etc.,  Flint  Glass,  etc.,  Co.,  27 
L.  J.  Exch.  294,  1  F.  &  F.  63.  But  compare 
Drummond  v.  Van  Ingen,  12  App,  Cas.  284, 
56  L.  J.  Q.  B.  563,  57  L.  T.  Rep.  K  S.  1,  36 
Wkly.  Rep.  20;  Leggett  V.  Young,  29  N. 
Brunsw.  675. 

58.  Baker  v.  Frobisher,  Quincy  (Mass.)  4; 
Parkinson  v.  Lee,  2  East  314,  6  Rev.  Rep. 
429;  Benjamin  Sales  (5th  ed.),  p.  644. 

59.  Benjamin  Sales  (5th  ed.),  p.  646.  And 
see  Leggett  v.  Young,  29  N.  Brunsw.  675. 

60.  Gunther  v.  Atwell,  19  Md.  157;  Will- 
ings  V.  Consequa,  30  Fed.  Cas.  No.  17,767, 
Pet.  C.  C.  301.  See  also  Carter  v.  Crick,  4 
H.  &  N.  412,  28  L.  J,  Exch.  238,  7  Wkly.  Rep. 
507. 

61.  Gunther  v.  Atwell.  19  Md.  157;  Henry 
V.  Talcott,  175  N.  Y.  385,  67  K  E.  617,  13 
N.  Y.  Annot.  Cas.  219;  Beirne  v.  Dord,  5 
N.  Y.  95,  55  Am.  Dec.  321  [affirming  2  Sandf. 
89] ;  Reynolds  v.  Palmer,  21  Fed.  433. 

62.  Gunther  v.  Atwell,  19  Md.  157;  Cou- 
sinery  v.  Pear  sail,  40  N.  Y.  Super.  Ct.  113; 
Reynolds  v  Palmer,  21  Fed.  433. 

Manufacture  according  to  model. — Where 
defendant  agreed  to  manufacture  bicycle 
wrenches  after  the  model  submitted  by  plain- 
tifiP,  and  that  such  wrenches  should  be  made 
in  a  first-class  manner,  and  in  every  way 
equal  to  the  model  submitted,  the  sale  was 
by  sample,  and  plaintiff  was  entitled  to  dam- 
ages for  wrenches  not  equal  to  the  model. 
Ideal  Wrench  Co.  v.  Garvin  Mach.  Co.,  65 
N.  Y.  App.  Div.  235,  72  K  Y.  Suppl.  662. 

Variations  from  sample.— Where  one  pur- 
chasing goods  from  a  manufacturer  orders 
by  sample,  but  at  the  same  time  requires 
numerous  changes  and  variations  in  the  arti- 
cle to  be  manufactured,  the  transaction  is 
not  a  sale  by  sample;  and  hence  there  is  no 
implied  warranty  1hat  the  quality  of  the 
manufactured  article  shall  correspond  to  the 
sample  exhibited.  Smith  v.  Coe,  55  N.  Y. 
App.  Div.  585,  67  K  y.  Suppl.  350,  57  N.  Y. 
App.  Div.  631,  68  N.  Y.  Suppl.  274. 

63.  Beirne  v.  Dord,  5  N.  Y.  95,  55  Am. 
Dec.  321  [affirming  2  Sandf.  89,  4  Duer  69] ; 
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Hargous  V.  Stone,  5  N.  Y.  73;  Cousinery  v. 
Pearsall,  40  N.  Y.  Super.  Ct.  113;  Gardiner 
V.  Gray,  4  Campb.  144,  16  Rev.  Rep.  764. 

Reliance  on  representations  of  agent. — 
Where  the  buyer's  agent  in  the  absence  of 
the  seller  took  samples  of  grain,  which  he 
inspected  and  submitted  to  the  buyer,  who, 
to  the  seller's  knowledge,  purchased  on  the 
agent's  representations  that  the  samples  were 
fair  samples,  there  was  no  sale  by  sample, 
within  Civ,  Code,  §  1766.  Browning  v.  Mc- 
Near,  145  Cal.  272,  78  Pac.  722. 

Examination  of  specific  packages. — Where 
the  purchaser  opens  and  examines  one  of 
several  bales,  and  is  at  liberty  to  open  others, 
but  omits  to  do  so,  and  the  quality  of  the 
goods  in  those  not  examined  does  not  cor- 
respond with  that  opened,  he  cannot  allege 
that  the  sale  was  by  sample  or  contend  for 
damages  as  on  an  implied  warranty.  Salis- 
bury v.  Stainer,  19  Wend.  (N.  Y.)  159,  32 
Am.  Dec.  437. 

Sample  not  referred  to. — Where,  upon  a 
sale  of  goods,  the  seller  produces-  a  sample 
and  represents  that  the  bulk  is  of  equal  value, 
if  there  is  a  sale  note  which  does  not  refer 
to  the  sample,  this  is  not  a  sale  by  sample; 
and  if  the  goods  turn  out  to  be  of  inferior 
quality,  the  purchaser's  remedy  is  by  an  ac- 
tion for  a  deceitful  representation  Meyer  v. 
Everth,  4  Campb.  22,  15  Rev.  Rep.  722. 

Sale  by  description. — Where  goods  are  sold 
by  a  written  contract,  which  contains  a  de- 
scription of  their  quality,  without  referring 
to  any  sample,  if  the  goods  do  not  correspond 
with  that  description  it  is  not  material  for 
the  vendor  to  show  that  they  correspond  with 
a  sample  exhibited  at  the  time  of  the  sale  to 
the  purchaser,  who  was  well  skilled  in  the 
commodity,  this  not  being  a  sale  by  sample, 
but  by  the  description  in  the  written  con- 
tract. Tye  V.  Fynmore,  3  Campb.  462,  14 
Rev.  Rep.  809. 

64.  Emerson  V.  Brigham.  10  Mass.  197,  6 
Am.  Dec.  109. 

65.  Wiedeman  v.  Keller,  171  111.  93,  49 
N.  E.  210  [reversing  58  111.  App.  382].  But 
see  Butler  v.  Wendel,  57  Mich.  62,  23  N.  W. 
460,  58  Am.  Rep.  329,  where  it  was  he^d 
that  a  baker  impliedly  warrants  the  whole- 
someness  of  bread  sold  to  a  peddler  in  his 
employ  at  a  discount.  In  this  case  it  was 
said :  "  Bread  is  an  article  sold  for  imme- 
diate consumption  and  never  enters  into  com- 
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resale/®  especially  where  the  seller  himself  is  not  a  regular  dealer/^  it  being  held  that 
in  such  transactions  the  rule  of  caveat  emptor  applies."^  The  rule  prevails  even  when 
the  seller  knows  that  the  buyer  intends  to  resell  to  the  consumer.'^'-*  But  there  is  at 
least  a  warranty  that  the  articles  shall  be  merchantable.'^^  It  is,  however,  the  gen- 
eral rule  that  where  the  sale  is  for  immediate  consumption  there  is  an  implied  war- 
ranty that  the  food  is  wholesome  and  fit  for  the  purpose, '^^  irrespective  of  the  seller's 
knowledge  of  defects  therein.'^    A  sale  of  articles  to  be  used  as  food  for  animals  is  on 


merce,  and  as  one  of  the  prime  necessaries  of 
life  is  of  no  use  unless  it  is  good  for  food." 

66.  Arkansas. —  Nelson  v.  Armour  Packing 
Co.,  76  Ark.  352,  90  S.  W.  288. 

Massachusetts. —  Giroux  v.  Stedman,  145 
Mass.  439,  14  N.  E.  538,  1  Am.  St.  Rep.  472; 
Howard  V.  Emerson,  110  Mass.  320,  14  Am. 
Rep.  608. 

Minnesota. —  Hanson  v.  Hartse,  70  Minn. 
282,  73  N.  W.  163,  68  Am.  St  Rep.  527; 
Ryder  -v.  Neitge,  21  Minn.  70. 

iSleio  York. —  Hyland  v.  Sherman,  2  E.  D. 
Smith  234;  Kinch  V.  Haynes,  58  Misc.  499, 
111  N.  Y.  Suppl.  618;  Cotton  v.  Reed,  25 
Misc.  380,  54  N".  Y.  Suppl.  143;  Moses  V. 
Mead,  1  Den.  378,  43  Am.  Dec.  676  [affirmed 
in  5  Den.  617]. 

Texas.— Kouk  v.  Berg,  (Civ.  App.  1907) 
105  S.  W.  1176. 

Vermont. —  Warren  v.  Buck,  71  Vt.  44,  42 
Atl.  979,  76  Am.  St.  Rep.  754. 

See  43  Cent.  Dig.  tit.  "Sales,"       777,  778. 

In  England  the  decisions  are  not  in  accord 
as  to  whether  there  is  an  implied  warranty 
on  the  sale  of  food.  In  Benjamin  Sales  (5th 
ed. ),  632,  it  was  said  the  responsibility  of  a 
victualer,  vintner,  brewer,  butcher,  or  cook 
for  selling  unwholesome  food  does  not  arise 
out  of  any  contract  or  implied  warranty,  but 
is  a  responsibility  imposed  by  statute  that 
they  shall  make  good  any  damage  caused  by 
their  sale  of  unwholesome  food.  And  see  as 
sustaining  this  position  Roswell  V.  Vaughan, 
Cro.  Jac.  196,  79  Eng.  Reprint  171;  Burnby 
V.  Rollitt,  11  Jur.  827,  17  L.  J.  Exch.  190,  16 
M.  &  W.  644.  On  the  other  hand  it  seems  to 
be  laid  down  broadly  in  some  decisions  that 
on  a  contract  to  supply  goods  for  food  there 
is  an  implied  warranty  that  the  goods  shall 
be  fit  for  consumption.  See  Beer  v.  Walker, 
46  L.  J.  C.  P.  677,  37  L.  T.  Rep.  N.  S.  278, 
25  Wkly.  Rep.  880;  Stancliffe  v.  Clarke,  7 
Exch.  439,  16  Jur.  430,  21  L.  J  Exch.  129. 
According  to  some  decisions  there  is  no  im- 
plied warranty  of  wholesomeness  where  the 
sale  is  in  open  market  and  the  selection  is 
made  by  the  buyer.  Emmerton  v.  Matthews, 
7  H.  &  N.  586,  8  Jur.  N.  S.  61,  31  L.  J.  Exch. 
139,  5  L.  T.  Rep.  N.  S.  681,  10  Wklv.  Rep. 
346;  Smith  V.  Baker,  40  L.  T.  Rep.'  N.  S. 
261.  But  the  rule  has  been  declared  to  be 
otherwise  if  the  selection  is  made  by  the  seller 
on  whose  judgment  the  buver  relies.  Frost 
V.  Aylesbury  Dairy  Co.,  [1905]  1  K.  B.  608, 
74  L.  J.  K.  B.  386,  92  L.  T.  Rep.  N.  S.  527, 
21  T.  L.  R.  300,  53  Wkly.  Rep.  354;  Wallis  v. 
Russell,  [1902]  2  Tr.  5«5. 

67.  Wiedeman  v.  Keller,  171  111.  93,  49 
N.  E.  210  [reversing  58  111.  App.  382]  ;  Far- 
rell  V.  Manhattan  Market  Co.,  198  Mass.  271, 


84  N.  E.  481,  126  Am.  St.  Rep.  436,  15  L.  R. 
A.  N.  S.  884;  Giroux  v.  Stedman,  145  Mass, 
439,  14  N.  E.  538,  1  Am.  St.  Rep.  472; 
Burnby  v.  Rollitt,  11  Jur.  827,  17  L.  J.  Exch. 
190,  16  M.  &  W.  644. 

68.  Nelson  r.  Armour  Packing  Co.,  76 
Ark.  352,  90  S.  W.  288. 

Sale  of  drugs. —  In  the  sale  of  drugs  by  a 
druggist,  the  rule  of  caveat  emptor  does  not 
apply.  Jones  v.  George,  56  Tex.  149,  42  Am. 
Rep.  689. 

69.  Howard  v.  Emerson,  110  Mass.  320,  14 
Am.  Rep.  608;  Hanson  v.  Hartse,  70  Minn. 
282,  73  N.  W.  163,  68  Am.  St.  Rep.  527; 
Warren  v.  Buck,  71  Vt.  44,  42  Atl.  979,  76 
Am.  St.  Rep.  754. 

Limitations  of  rule  —  Absence  of  opportu- 
nity to  inspect. —  Where  a  wholesaler  ships 
food  to  a  dealer  who  is  obliged  to  pay  there- 
for before  inspection,  and  the  seller  knows 
that  the  food  is  purchased  for  consumption 
as  such,  the  buyer  has  the  right  to  rely  on 
the  supposition  that  the  goods  will  be  of 
the  quality  ordered  and  suitable  for  the  pur- 
pose he  designed,  and  there  is  an  implied 
warranty  that  the  goods  are  fit  for  food. 
Copas  V.  Anglo-American  Provision  Co.,  73 
Mich.  541,  41  N.  W.  690. 

70.  Hansen  v.  U.  S.  Brewing  Co.,  70  111. 
App.  265;  Leopold  T.  Vankirk,  27  Wis.  152. 
And  see  Deason  V.  McNeill,  133  111.  App. 
304;  Harman  v.  Bennett,  1  F.  &  F.  400. 

71.  -  Arkansas. —  Nelson  v.  Armour  Pack- 
ing Co.,  76  Ark.  352,  90  S.  W.  288. 

Illinois. — Wiedeman  V.  Keller,  171  111.  93, 
49  N,  E.  210  [reversing  58  111.  App.  382]. 

Michigan. —  Hoover  v.  Peters,  18  Mich.  51. 

Neto  York. — Burch  V.  Spencer,  15  Hun  504; 
Divine  v.  McCormick,  50  Barb.  116. 

Texas. —  Houk  v.  Berg,  (Civ.  App.  1907) 
105  S.  W.  1176. 

In  Massachusetts  where  the  sale  of  an 
article  of  food  is  made  by  a  dealer,  and  the 
selection  thereof  is  left  to  him,  there  is  an 
implied  condition  of  the  sale  that  the  article 
shall  be  fit  for  food,  whether  supplied  under 
a  preexisting  contract,  or  in  response  to  an 
order  not  given  in  person,  or  whether  the 
order  is  given  in  person  in  the  dealer's  shop; 
but,  where  the  articles  are  selected  by  the 
buyer,  the  dealer  is  not  liable  because  the 
provisions  are  not  fit  for  food,  in  the  absence 
of  knoM'ledge  on  his  part  that  they  are  un- 
sound. Farrell  r.  Manhattan  Market  Co.,  198 
Mass.  271,  84  N.  E.  481.  126  Am.  St.  Rep. 
436,  15  L.  R.  A.  N.  S.  884. 

72.  Wiedeman  r.  Keller.  171  111.  93,  49 
N.  E.  210  [reversing  58  111.  Aup.  382].  But 
see  Julien  r.  Lanbenberger.  16  ]Misc.  (N.  Y.) 
646,  38  N.  Y.  Suppl.  1052. 
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the' implied  warranty  that  they  are  fit  for  that  purpose,  if  the  purpose  is  known 
to  the  seller,  and  there  is  no  inspection  by  the  buyer,''^  but  not  otherwise.'^*  The 
implied  warranty  as  to  food  intended  for  human  use  is  not  extended  to  food  stuff 
for  animals,  nor  is  there  any  warranty  that  the  food  will  increase  the  weight  of 
the  animals. '^^ 

(viii)  Sale  of  Machinery.  On  a  sale  of  machinery  there  is  in  general  an 
implied  warranty  that  the  machine  is  reasonably  adapted  to  the  purpose  for 
which  it  is  purchased."  No  such  warranty  is  impUed,  however,  on  the  sale  of  a 
second-hand  machine.''^  There  is,  moreover,  no  warranty  that  a  machine  designed 
for  a  general  use  is  suitable  for  a  particular  purpose  or  use,^^  or  that  a  known  and 
designated  machine  purchased  by  name  will  serve  a  specific  purpose, especially 
where  the  machine  is  made  according  to  the  plans  and  specifications  of  the  buyer. 
So  too  there  is  no  implied  warranty  that  a  machine  is  as  suitable  for  the  purpose 
as  other  machines  of  the  same  class. 


73.  Coyle  v.  Barnn,  3  Okla.  695,  41  Pac. 
389.  And  see  Houston  Cotton  Oil  Co.  v. 
Trammell,  72  S.  W.  244  \reversed  on  other 
grounds  in  96  Tex.  598,  74  S.  W.  899] ;  Houk 
V.  Berg,  (Tex.  Civ.  App.  1907)  105  S.  W. 
1176. 

74.  National  Cotton  Oil  Co.  v.  Young,  74 
Ark.  144,  85  S.  W.  92,  109  Am.  St.  Rep.  71; 
Lukens  v.  Freiund,  27  Kan.  664,  51  Am. 
Rep.  429;  Jackson  v.  Harrison,  2  F.  &  F. 
782. 

75.  See  cases  cited  in  preceding  note. 

76.  Union  Oil-Mill  Co.  v.  Kennedy,  105  La. 
738,  30  So.  111. 

77.  A  labama. —  Kennebrew  i;.  Southern  Au- 
tomatic Electric  Shock  Mach.  Co.,  106  Ala. 
377,  17  So.  545. 

Georgia. —  Smith  v.  Hightower,  76  Ga. 
629. 

Illinois. —  Hallock  v.  Cutler,  71  111.  App. 
471;  Lanz  v.  Wachs,  50  111.  App.  262. 

Indiana. —  McClamrock  v.  Flint,  101  Ind. 
278. 

Iowa. —  Alpha  Checkrower  Co.  v.  Bradley, 
105  Iowa  537,  75  N.  W,  369;  Rose  v.  Meeks, 
91  Iowa  715,  59  N.  W.  30. 

Missouri. —  Comings  v.  Leedy,  114  Mo.  454, 
21  S.  W.  804;  Skinner  v.  E.  F.  Kerwin  Orna- 
mental Glass  Co.,  103  Mo.  App.  650,  77  S.  W. 
1011;  Creasy  v.  Gray,  88  Mo.  App.  454. 

Neio  York. —  Cooper  v.  Payne.  103  N.  Y. 
App.  Div.  118,  93  N..  Y.  Suppl.  69  [reversed 
on  other  grounds  in  186  N.  Y.  334,  78  N.  E. 
1076]. 

Ohio. —  Hauser  v.  Curran,  8  Ohio  S.  &  C. 
PI.  Dec.  495,  5  Ohio  N.  P.  224. 

Pennsylvania. —  Osborne  v.  Walley,  8  Pa. 
Super.  Ct.  193. 

Tennessee. —  Southern  Brass,  etc.,  Co.  v. 
Exeter  Mach.  Works,  109  Tenn.  67,  70  S.  W. 
614;  Tennessee  River  Compress  Co.  v.  Leeds, 
97  Tenn.  574,  37  S.  W.  389. 

Wisconsin. —  Merrill  V.  Nightingale,  39  Wis. 
247. 

United  States. —  Moore  v.  The  Charles  Mor- 
gan, 17  Fed.  Cas.  No.  9,754. 

Canada. —  Crompton,  etc..  Loom  Works  v. 
Hoffman,  5  Ont.  L.  Rep.  554. 

Single  purpose. — ^Where  a  machine  was  in- 
tended to  feed  a  threshing  machine,  and  could 
not  have  been  adapted  to  any  other  use,  there 
was  an  implied  warranty  that  it  was  adapted 
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to  the  use  intended,  and  that  it  would  rea- 
sonably perform  the  service  required.  Par- 
sons Band-Cutter,  etc.,  Co.  «.  Mailinger,  122 
Iowa  703,  98  N.  W.  580. 

78.  Ramming  v.  Caldwell,  43  111.  App.  175 ; 
Norris  v.  Reinstedler,  90  Mo.  App.  626;  Joy 
V.  National  Exch.  Bank,  32  Tex.  Civ.  App. 
398,  74  S.  W.  325.  See  also  Chalmers  v. 
Harding,  17  L.  T.  Rep.  N.  S.  571.  But  see 
New  Birdsall  Co.  v.  Keys,  99  Mo.  App.  458, 
74  S.  W.  12,  holding  that  a  provision  in  a 
contract  for  the  sale  of  second-hand  machin- 
ery that  the  seller',?  agent  had  no  authority 
to  bind  the  seller  by  any  preliminary,  collat- 
eral, or  additional  contract  to  that  expressed 
in  the  writing  did  not  prevent  the  implica- 
tion of  a  warranty  of  suitableness  to  the  pur- 
pose for  which  the  machinery  was  sold. 

79.  Fairbanks  v.  Baskett,  98  Mo.  App.  53, 
71  S.  W.  1113;  Davis  GaIjx  Drill  Co.  v.  Mal- 
lory,  137  Fed.  332,  69  C.  C.  A.  662,  69 
L.  R.  A.  973 ;  Grand  Ave.  Hotel  Co.  v.  Whar- 
ton, 79  Fed.  43,  24  C.  C.  A.  441. 

Special  product. —  There  is  an  implied,  if 
not  an  express,  warranty,  on  the  sale  of  a 
goring  loom,  that  it  shall  be  fit  for  the  pur- 
pose of  making  a  web  similar  to  a  piece  fur- 
nished to  the  seller  at  the  time  of  the  sale, 
with  a  statement  that  the  loom  was  required 
for  the  making  of  a  similar  piece  of  web. 
Crompton,  etc.,  Loom  Works  v.  Hoffman,  5 
Ont.  L.  Rep.  554. 

80.  Wheaton  Roller-Mill  Co.  v.  John  T. 
Noye  Mfg.  Co.,  66  Minn.  156,  68  N.  W.  854; 
Seitz  V.  Brewers  Refrigerating  Mach.  Co.,  141 
U.  S.  510,  12  S.  Ct.  46,  35  L.  ed.  837;  Moore 
V.  The  Charles  Morgan.  17  Fed  Cas.  No. 
9,754;  Olivant  v.  Baylev,  5  Q.  B.  288,  Dav. 
&  M.  373,  7  Jur.  1130,"  13  L.  J.  Q.  B.  34, 
48  E.  C.  L.  288 ;  Prideaux  v.  Bunnett,  1  C.  B. 
N.  S.  613,  87  E.  C.  L.  613;  Chanter  v.  Hop- 
kins, 1  H.  &  H.  377,  3  Jur.  58,  8  L.  J.  Exch. 
14,  4  M.  &  W.  399;  Chalmers  v.  Harding,  17 
L.  T.  Rep.  N.  S.  571. 

81.  Shoenberger  r.  MeEwen,  15  111.  App. 
496;  Cosgrove  v.  Bennett,  32  Minn.  371,  20 
N.  W.  359;  Durbrow,  etc.,  Mfg.  Co.  v.  Cum- 
ing, 35  N.  Y.  App.  Div.  376,  54  N.  Y.  Suppl. 
818;  J.  Thompson  Mfg.  Co.  V.  Gunderson,  106 
Wis.  449,  82  N.  W.  299,  49  L.  R.  A.  859. 

82.  Robinson  Mach.  Works  v.  Chandler,  66 
Ind.  575. 
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(ix)  Sale  of  Seeds.  On  a  sale  of  seeds  there  is  an  implied  warranty  that 
the  seeds  are  fit  to  sow  and  will  germinate. If  the  sale  is  by  the  producer  there 
is  an  implied  warranty  that  the  seed  is  free  from  latent  defects  arising  from  the 
mode  of  cultivation/*  and  reasonably  free  from  foreign  matter.*^  But  if  a  par- 
ticular kind  of  seed  is  purchased  by  name,  the  warranty  implied  is  only  that  the 
seed  is  of  the  kind  designated/^  and  there  is  no  warranty  that  the  seed  will  germi- 
nate or  is  fit  for  the  intended  purpose. 

(x)  Sale  of  Fertilizers.  On  a  sale  of  fertihzer,  while  there  is  an  imphed 
warranty  that  the  article  is  reasonably  suitable  for  the  purpose  for  which  it  is 
purchased/^  there  is  no  warranty  that  it  is  adapted  to  use  on  all  kinds  of  land/^ 
or  that  it  will  produce  as  good  results  as  another  fertilizer. If  a  specific  kind  of 
fertilizer  is  ordered  by  name  there  is  no  implied  warranty  of  its  fitness,  but  only 
that  it  is  the  kind  of  fertilizer  designated. 

(xi)  Knowledge  of  Defects  —  (a)  In  General.  It  is  a  general  rule 
that  no  warranty  as  to  quality  or  fitness  for  purpose  will  be  impHed  when  the 
defects  in  the  article  are  known  to  the  buyer, or  he  has  knowledge  of  facts  suffi- 
cient to  put  him  on  inquiry  or  charge  him  with  notice,^*  or  if  the  buyer  has  equal 
opportunity  with  the  seller,  to  discover  the  defects,    unless  there  is  suppressio  veri 


83.  Shaw  V.  Smith,  45  Kan.  334,  25  Pac. 
886,  11  L.  R.  A.  681;  Shatto  V.  Abernethy, 
35  Minn.  538,  29  N.  W.  325;  Johnson  v. 
Sproull,  50  Mo.  App.  121;  White  v.  Miller, 
71  N.  Y.  118,  27  Am.  Rep.  13;  Gubner  v. 
Viek,  6  N.  Y.  St.  4.  See  also  Wolcott  v. 
Mount,  36  N.  J.  L.  262,  13  Am.  Rep.  438. 
But  see  Gachet  v.  Warren,  72  Ala.  288  (hold- 
ing that  on  a  sale  of  "  rust  proof  oats "  by 
sample  to  a  farmer,  there  is  no  implied  war- 
ranty that  they  are  reasonably  fit  for  im- 
mediate planting)  ;  Finder  v.  Button,  7  L.  T. 
Rep.  N.  S.  269,  11  Wkly.  Rep.  25. 

Special  purpose. — Where  a  seed  grower 
sells  seed  peas  to  a  market  gardener  in  com- 
pliance with  his  request  for  the  earliest  peas, 
there  is  an  implied  warranty  that  the  peas 
are  of  such  character.  Lanr"  \  v.  Wyckoff, 
67  N.  Y.  App.  Div.  145,  73  N.  Y.  Suppl.  388. 

84.  White  v.  Miller,  71  N.  Y.  118,  27  Am. 
Rep.  13 ;  Landreth  v.  Wyckoff,  67  N.  Y.  App. 
Div.  145,  73  N.  Y.  Suppl.  388;  Prentice  v. 
Fargo,  53  N.  Y.  App.  Div.  608,  65  N.  Y. 
Suppl.  1114  [affirmed  in  173  N.  Y.  593,  65 
N.  E.  1121]. 

85.  Bell  V.  Mills,  78  N.  Y.  App.  Div.  42, 
80  N.  Y.  Suppl.  34. 

Qualified  warranty. —  The  fact  that  defend- 
ant, in  selling  seed  wheat  to  plaintiff,  stated 
that  plaintiff  might  have  it  for  ninety  cents 
per  bushel  if  he  would  take  it  "  just  as  it  is," 
or  "  just  as  it  is,  without  cleaning,"  did  not 
relieve  him  from  liability  on  his  implied  war- 
ranty that  it  was  suitable  for  sowing,  but 
evidently  had  reference  only  to  its  unclean 
condition.  Prentice  v.  Fargo,  53  N.  Y.  App. 
Div.  608,  65  N.  Y.  Suppl.  1114  [aprmed  in 
173  N.  Y.  593,  65  N.  E.  1121]. 

86.  Gubner  v.  Vick,  6  N.  Y.  St.  4. 

87.  Gardner  v.  Winter.  117  Kv.  382,  78 
S.  W.  143,  25  Ky.  L.  Rep.  1472,  63  L.  R.  A. 
647. 

88.  Barry  v.  Usry,  70  Ga.  711;  Wilcox  v. 
Hall,  53  Ga.  635;  Gammell  r.  Gunby,  52  Ga. 
504;  Sims  v.  Howell,  49  Ga.  620;  Boit  Wil- 
liams, 47  Ga.  620;  Radcliff  v.  Gunby,  46  Ga. 


464;  Walters  v.  Croasdale,  43  Ga.  204.  But 
see  Farrow  v.  Andrews,  69  Ala.  96. 

89.  Wilcox  V.  Hall,  53  Ga.  635;  Boit  v. 
Williams,  47  Ga.  620. 

90.  Rasin  v.  Conley,  58  Md.  59. 

91.  Rasin  v.  Conley,  58  Md.  59;  Walker  V. 
Pue,  57  Md.  155 ;  G.  Ober,  etc.,  Co.  v.  Blalock, 
40  S.  C.  31,  18  S.  E.  264;  Mason  v.  Chappell, 
15  Gratt.  (Va.)  572. 

Breach  as  to  analysis. —  While  there  is  no 
implied  warranty  as  to  the  effect  of  a  fer- 
tilizer on  crops,  it  may  be  shown  that  the 
crops  were  not  benefited  for  the  purpose  of 
showing  that  the  fertilizer  did  not  conform 
to  the  guaranteed  analysis.  Jones  v.  Cordele 
Guano  Co.,. 94  Ga.  14,  20  S.  E.  265.  See  also 
Towerson  v.  -Aspatria  Agricultural  Co-opera- 
tive Soc,  27  L.  T.  Rep.       S.  276. 

92.  Express  warranties  see  supra,  VII, 
C,  6. 

93.  Young  V.  Plattner  Implement  Co.,  41 
Colo.  65,  91  Pac.  1109;  Byrd  v.  Campbell 
Printing  Press,  etc.,  Co.,  90  Ga.  542,  16  S.  E. 
267;  Hogue  v.  Simonson,  94  N.  Y.  App.  Div. 
139,  87  N.  Y.  Suppl.  1065;  Walker  r.  Aver, 
80  S.  C.  292,  61  S.  E.  557;  Watson  v.  Boat- 
Wright,  1  Rich.  (S.  C.)  402;  Miller  r.  Yar- 
borough,  1  Rich.  (S.  C.)  48;  Wood  v.  Ashe, 
3  Strobh.  (S.  C.)  64. 

One  of  two  defects  known  to  purchaser.— 
Where  it  appears  that  at  the  time  of  the  sale 
the  article  purchased  had  two  infirmities,  one 
of  which  was  known  to  the  purchaser,  but 
as  to  the  other  there  was  no  notice,  and  there 
was  no  evidence  that  the  unknown  infirmity 
contributed  to  any  loss,  the  purchaser  could 
not  recover.  Brooks  v.  Camak,  130  Ga.  213, 
60  S.  E.  456. 

94.  Williams  v.  Vance,  Dudley  (S.  C.)  97; 
Carnochan  t'.  Gould.  1  Bailey  (S.  C.)  179,  19 
Am.  Doc.  668. 

95.  Delaware. — Collins  v.  Tigner,  5  Pennew. 
345.  60  Atl.  978. 

New  York.—  Bartlett  v.  Hoppock,  34  N.  Y. 
118,  88  Am.  Doc.  428;  Rinschler  r.  Jeliffe,  9 
Daly  469. 
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or  suggestio  falsi  on  the  part  of  the  seller.  If  the  circumstances  are  such  that 
the  seller  may  be  presumed  to  have  superior  knowledge  in  regard  to  the  goods, 
a  warranty  will  be  implied. 

(b)  Inspectio7i  by  Buyer.  In  accordance  with  the  general  principle, it  is  also 
the  rule  that  no  warranty  of  quality  or  fitness  for  purpose  will  be  implied  if  the 
goods  are  inspected  by  the  buyer,    or  if  he  has  an  opportunity  to  inspect  the 


North  Carolina. —  Hudgins  v.  Perry,  29 
N.  C.  102. 

Pennsylvania. —  Lord  v.  Grow,  39  Pa.  St. 
88,  80  Am.  Dec.  504. 

South  Carolina. —  Miller  v.  Yarborough,  1 
Rich.  48. 

Texas. —  Needham  v.  Dial,  4  Tex.  Civ.  App. 
141,  23  S.  W.  240. 

Verr)%ont. —  Stevens  v.  Smith,  21  Vt.  90. 

West  Virginia. —  Hood  v.  Bloch,  29  W.  Va. 
244,  11  S.  E.  910. 

United  States. —  Gage  v.  Carpenter,  107 
Fed.  886,  47  C.  C.  A.  39 ;  Dooley  v.  Gallagher, 
7  Fed.  Cas.  No.  3,996,  3  Hughes  214. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  764. 

Relative  opportunity. —  An  implied  war- 
ranty by  a  seller  of  an  article  which  is  in 
existence,  as  to  quality  or  against  defects 
which  are  not  obvious,  arises  only  where  the 
circumstances  are  such  as  entitle  the  buyer 
to  rely  upon  the  knowledge  or  opportunity  of 
inspection  which  the  seller  possesses  and  he 
does  not  possess.  Gage  v.  Carpenter,  107 
Fed.  886,  47  C.  C.  A.  39. 

Matters  of  opinion. —  Where  the  seller  of  a 
horse  called  the  attention  of  the  purchaser, 
who  had  driven  horses  for  twenty  years,  to  a 
swelling  on  the  horse's  leg,  and  stated  that 
it  would  go  away  when  the  horse  was  worked, 
the  statement  was  a  mere  expression  of  opin- 
ion; and  the  buyer,  being  in  as  good  a  situa- 
tion as  the  seller  to  judge  of  the  effect  of  the 
swelling,  should  be  deemed  to  have  made  his 
purchase  with  full  knowledge  of  the  defect. 
Quis  V.  Halloran,  74  N.  Y.  App.  Div.  621,  77 
N.  Y.  Suppl.  196. 

96.  Court  V.  Snyder,  2  Ind.  App.  440,  28 
N.  E.  718,  50  Am.  St.  Rep.  247;  Robertson 
V.  Wallis,  10  La.  Ann.  214;  Hoe  v.  Sanborn, 
21  N.  Y.  552,  78  Am.  Dec.  163;  Watson  v. 
Boatwright,  1  Rich:  (S.  C.)  402;  Wood  v. 
Ashe,  3  Strobh.  (S.  C.)  64;  Carnochan  v. 
Gould,  1  Bailey  (S.  C.)  179,  19  Am.  Dec. 
668. 

Fraud  or  misrepresentation. —  If  by  fraud 
or  misrepresentation  the  buyer  is  misled  re- 
specting the  character,  extent,  or  probable 
consequences  of  the  defect  of  which  he  has 
notice,  a  warranty  will  be  implied.  Walker 
V.  Ayer,  80  S.  C.  292,  61  S.  E.  557. 

97.  Lord  v.  Grow,  39  Pa.  St.  88,  80  Am. 
Dec.  504. 

98.  See  supra,  VII,  D,  6,  e,  (xi),  (a). 

99.  Alabama. — 'Perry  v  Johnston,  59  Ala. 
648;  Barnett  v.  Stanton,  2  Ala.  195. 

Illinois. —  Horwich  v.  Western  Brewery  Co., 
95  111.  App.  162;  I  Rayner  r.  Rees,  58  111. 
App.  292;  Becker  v.  Brawner,  18  111.  App.  39. 

Indiana. —  Bowman  v.  Clemmer,  50  Ind.  10 ; 
Humphreys  v.  Comline,  8  Blackf.  516. 

Massachusetts. —  Hight  V.  Bacon,  126  Mass. 
10,  30  Am.  Rep.  639. 
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Michigan. —  Nester  v.  Michigan  Land,  etc., 
Co.,  69  Mich.  290,  37  N.  W.  278. 

Missouri. —  Doyle  v.  Parish,  110  Mo.  App. 
470,  85  S.  W.  646. 

New  Hampshire. —  Deming  v.  Foster,  42 
N.  H.  165. 

New  York. —  Birch  v.  Kavanaugh  Knitting 
Co.,  34  N.  Y.  App.  Div.  614,  54  N.  Y.  Suppl. 
449  [affirmed  in  165  N.  Y.  617,  59  N.  E. 
1119] ;  Rinschler  v.  Jeliffe,  9  Daly  469. 

Pennsylvania. —  Lord  v.  Grow,  39  Pa.  St. 
88,  80  Am.  Dee.  504 ;  Wilson  v.  Belles,  22  Pa. 
Super.  Ct.  477;  Walker  v.  Taylor,  19  Pa. 
Super.  Ct.  39. 

South  Carolina. —  Miller  v.  Yarborough,  I 
Rich.  48. 

Wisconsin. —  J.  I.  Case  Plow  Works  v. 
Niles,  etc.,  Co.,  90  Wis.  590,  63  N.  W.  1013. 

England. —  Parsons  v.  Sexton,  4  C.  B.  899, 
16  L.  J.  C.  P.  181,  11  Jur.  849,  56  E.  C.  L. 
899;  Fitzgerald  v.  Iveson,  1  F.  &  F.  410. 

Canada. —  Laurie  v.  Croucher,  23  Nova 
Scotia  293. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  766. 

Sufficiency  of  inspection. —  Where  a  pur- 
chaser of  seed  oats  merely  opened  one  of  sev- 
eral sacks,  and  taking  a  handful  of  the  oats, 
noticed  the  size  and  color  before  turning  them 
over  to  his  servant  to  be  sown,  and  there  was 
a  large  quantity  of  mustard  seed  evenly  dis- 
tributed through  the  oats,  which  was  readily 
distinguishable  on  spreading  the  oats  thinly 
on  any  flat  surface  or  even  on  the  hand,  a 
finding  that  the  purchaser  made  a  reasonable 
examination,  and  that  such  foreign  seeds 
were  not  discoverable,  was  not  justified. 
Bell  V.  Mills,  68  N.  Y.  App.  Div.  531,  74  N.  Y. 
Suppl.  224. 

Examination  of  sample  boxes. —  Defendant 
stated  to  plaintiff,  a  dealer  in  fruit,  that  he 
wished  to  purchase  grape  fruit,  and  plaintiff 
directed  defendant  to  examine  a  load  of  boxes 
that  stood  in  front  of  plaintiff's  store. 
Those  of  the  boxes  which  were  examined  con- 
tained grape  fruit,  and  the  load  of  boxes  was 
sold  to  defendant,  being  billed  as  grape  fruit ; 
but  some  of  the  boxes  did  not  contain  grape 
fruit.  It  was  held  in  an  action  for  the  price, 
wherein  it  appeared  that  it  was  the  custom 
in  the  market  to  sell  fruit  in  bulk  by  sample 
boxes,  the  purchaser  opening  a  few  boxes  and 
then  making  his  offer,  that  the  rule  of  caveat 
emptor  had  no  application.  Abel  v.  Murphy, 
43  Misc.  (N.  Y.)  648,  88  N.  Y.  Suppl.  256. 

Presence  at  time  of  sale. —  The  fact  that 
the  purchaser  was  present,  looking  at  the 
hogs,  for  some  time  before  the  sale,  and  that 
he  testifies  that  he  had  made  up  his  mind  to 
buy  them  if  they  should  sell  cheap  enough, 
does  not  show  that  the  purchase  was  to  be 
without  warranty  of  soundness.  Powell  V. 
Chittick,  89  Iowa  513,  56  N.  W.  652. 
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goods  and  fails  to  do  so/  unless  some  artifice  is  used  by  the  seller  to  prevent  an 
examination.^  A  warranty  will,  however,  be  implied  if  no  opportunity  to  inspect 
is  given,^  or  if  the  defects  are  of  such  nature  that  they  would  not  be  ordinarily 
discoverable  on  inspection.* 

(c)  Obvious  and  Latent  Defects.  There  is  no  implied  warranty  in  regard  to 
defects  which  are  obvious,  or  discoverable  on  simple  inspection,^  unless  fraudulent 


Acceptance  at  reduced  price. —  Where  plain- 
tiff ordered  cabbages,  and  examined  the  ship- 
ment on  its  arrival,  and,  finding  them  badly 
heated  and  not  of  the  kind  ordered,  refused 
to  accept  them,  but  afterward  took  them  at 
a  reduced  price,  he  purchased  at  his  own 
risk,  and  was  without  recourse  on  the  seller. 
Earl  V.  Westfall  Commission  Co.,  70  Ark.  61, 
66  S.  W.  148. 

Inspection  after  delivery  is  not  necessarily 
a  waiver  of  warranty.  English  v.  Spokane 
Commission  Co.,  57  Fed.  451,  6  C.  C.  A.  416. 

1.  Arkansas. —  National  Cotton  Oil  Co.  v. 
Young,  74  Ark.  144,  85  S.  W.  92,  109  Am.  St. 
Rep.  71. 

California. —  Browning  v.  McNear,  145  Cal. 
272,  78  Pac.  722;  Byrne  v.  Jansen,  50  Cal. 
624;  Moore  v.  McKinley,  5  Cal.  471. 

Illinois. — T.elluride  Power  Transmission  Co. 
V.  Crane  Co.,  208  111.  218,  70  N.  E.  319  \af- 
firming  103  111.  App.  647]  ;  Martin  v.  Roehm, 
92  111.  App.  87;  Rockford  Wholesale  Grocery 
Co.  V.  Stevenson,  65  111.  App.  609. 

Indiana. —  Bowman  v.  Qemmer,  50  Ind.  10. 

Iowa. —  Burnett  v.  Hensley,  118  Iowa  575, 
92  N.  W.  678. 

Maryland. —  Horner  v.  Parkhurst,  71  Md. 
110,  17  Atl.  1027;  Taymon  v,  Mitchell,  1  Md. 
Ch.  496. 

Missouri. —  Moore  v.  Koger,  113  Mo.  App. 
423,  87  S.  W.  602. 

Isfeio  Hampshire. —  Deming  v.  Foster,  42 
N.  H.  165. 

'Neio  Yor/c— Waeber  v.  Talbot,  167  N.  Y. 
48,  60  N.  E.  288,  82  Am.  St  Rep.  712  [aifirm- 
ing  43  N.  Y.  App.  Div.  180,  59  N.  Y.  Suppl. 
396] ;  Bell  v.  Mills,  68  N.  Y.  App.  Div.  531, 
74  N.  Y.  Suppl.  224;  Rinschler  v.  Jeliffe,  9 
Daly  469;  Boessneck  v.  Taylor,  46  Misc.  63, 
91  N.  Y.  Suppl.  360. 

Pennsylvania. —  Scully  V.  Miller,  29  Leg. 
Int.  230. 

South  Carolina.—  Sullivan  V.  Huff,  24  S.  C. 
348. 

West  Virginia. —  Hood  v.  Bloch,  29  W.  Va. 
244,  11  S.  E.  910. 

Wisconsin. —  T.  B.  Scott  Lumber  Co.  v. 
Hafner-Lothman  Mfg.  Co.,  91  Wis.  667,  65 
N.  W.  513;  Getty  v.  Rountree,  2  Pinn.  379, 
54  Am.  Dec.  138,  2  Chandl.  28. 

United  States. —  Dodge  v.  Dickson  Mfg.  Co., 
113  Fed.  218,  51  C.  C.  A.  175. 

Engla7id.—  B.orsia.n  v.  Thomas,  1  H.  &  C. 
90,  8  Jur.  N.  S.  721,  31  L.  J.  Exch.  322,  6 
L.  T.  Rep.  N.  S.  462,  10  Wkly.  Rep.  650. 

Canada. —  Peters  v.  Hamilton,  19  IST. 
Brunsw.  284;  Higgins  v.  Clish,  34  Nova 
Scotia  135 ;  Laurie  v.  Croucher,  23  Nova 
Scotia  293. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  767. 

Contra.— Moultrie  Repair  Co.  v  Hill,  120 
Ga.  730,  48  S.  E.  143. 


Inspection  of  like  articles. —  There  is  no 
implied  warranty  of  fitness  in  the  sale  of  a 
machine  where  the  buyer  has  an  opportunity 
to  inspect  a  similar  machine  known  to  him 
to  be  in  operation  in  the  same  city.  Curran 
V.  Hauser,  4  Ohio  S.  &  C.  PI.  Dec.  449  [  re- 
versed on  other  grounds  in  8  Ohio  S.  &  C.  PI. 
Dec.  495,  5  Ohio  N.  P.  224]. 

2.  Byrne  v.  Jansen,  50  Cal.  624;  Hunting- 
ton V.  Lowe,  3  La.  Ann.  377. 

3.  California. —  Moore  v.  McKinley,  5  Cal. 
471. 

District  of  Columbia. —  Armour  v.  Gunder- 
sheimer,  23  App.  Cas.  210. 

Iowa. —  Blackmore  v.  Fairbanks,  79  Iowa 
282,  44  N.  W.  548. 

New  York. —  Van  Wyck  v.  Allen,  69  N.  Y. 
61,  25  Am.  Rep.  136  [affirming  6  Daly  376]  ; 
Newbery  v.  Wall,  35  N.  Y.  Super.  Ct.  106 
[affirmed  in  65  N.  Y.  484] ;  Carleton  v.  Lom- 
bard, 72  Hun  254,  25  N.  Y.  Suppl.  570. 

Oregon. —  Morse  v.  Union  Stock- Yard  Co., 
21  Oreg.  289,  28  Pac.  2,  14  L.  R.  A.  157. 

Vermont.—  Best  v.  Flint,  58  Vt.  543,  5  Atl. 
192,  56  Am.  Rep.  570. 

West  Virginia. —  Hood  v.  Bloch,  29  W.  Va. 
244,  11  S.  E.  910. 

Wisconsin. —  Merriam  v.  Field,  39  Wis. 
578;  Getty  V.  Rountree,  2  Pinn.  379,  54  Am. 
Dec.  138,  2  Chandl.  28. 

United  States. —  Dawes  v.  Peebles,  6  Fed. 
856. 

England. —  Jones  v.  Just,  L.  R.  3  Q.  B.  197, 
9  B.  &.  S.  141,  37  L.  J.  Q.  B.  89.  18  L.  T. 
Rep.  N.  S.  208,  16  Wkly.  Rep.  643;  Wieler 
V.  Schilizzi,  17  C.  B.  619,  25  L.  J.  C.  P. 
89,  4  Wkly.  Rep.  209,  84  E.  C.  L.  619. 

Facilities  for  inspection. —  It  is  not  suffi- 
cient that  inspection  would  be  inconvenient 
but  it  must  be  impracticable.  Hyatt  v. 
Boyle,  5  Gill  &  J.  (Md.)  110,  25  Am.  Dec. 
276. 

4.  See  infra,  VII,  D,  6,  e,  (xi),  (c). 

5.  Georgia. —  Ragsdale  v.  Shipp,  108  Ga. 
817,  34  S.  E.  167. 

Louisiana. —  Fee  v.  Sentell,  52  La.  Ann. 
1957,  28  So.  279;  Szymanski  r.  Urquhart,  5 
La.  Ann.  491 ;  Huntington  r.  Lowe.  3  La. 
Ann.  377;  Richardson  r.  Johnson,  1  La.  Ann. 
389. 

Missouri. —  Moore  v.  Koger,  113  Mo.  App. 
423,  87  S.  W.  602 ;  Anthony  r.  Potts,  63  Mo. 
App.  517;  Thompson  r.  Botts,  8  :Mo.  710. 

Nebraska. —  Omaha  Coal,  etc..  Lime  Co.  r. 
Fay,  37  Nebr.  68,  55  N.  W.  211. 

North  Carolina. —  Hudgins  r.  Perry,  29 
N.  C.  102. 

South  Carolina. — Vanderhorst  r.  ]\IacTag- 
gart,  1  Brad.  269,  2  Am.  Dec.  667. 

United  States. —  Carleton  r.  Jenks,  80  Fed. 
937,  26  C.  C.  A.  265. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  765. 

[VII,  D,  6,  e,  (XI),  (C)] 


412    [35  Cyc] 


SALES 


means  were  resorted  to  by  the  seller  to  conceal  the  defect.^  As  to  latent  defects,' 
the  seller  warrants  that  none  are  known  to  him  and  not  disclosed/  and  in  the  case 
of  a  sale  by  a  manufacturer  or  producer  a  warranty  is  implied  that  there  are  no 
latent  defects  known  to  him/  or  defects  which  are  not  discoverable  by  the  buyer 
on  ordinary  inspection.^  There  is  no  implied  warranty  as  to  latent  defects  of 
which  in  the  nature  of  things  the  seller  could  not  have  knowledge. 

E.  Construction  and  Scope  of  Warranties  —  l.  In  General.  Warranties 
will  be  given  a  reasonable  construction  "  according  to  the  obvious  and  usual 
import  of  the  language  used.^^  A  written  warranty  is  not  controlled  by  collateral 
conditions  not  brought  to  the  knowledge  of  the  buyer.^^    If  the  contract  of  sale 


6.  Richardson  v.  Johnson,  1  La.  Ann.  389. 

7.  Cochran  v.  Jones,  85  Ga.  678,  11  S.  E. 
811. 

By  statute. — ^Where  the  vendor,  who  had 
owned  a  mare  three  years,  stated,  on  selling 
her,  that  her  shortness  of  breath  was  caused 
by  epizootic,  when  in  fact  it  was  caused  by 
another  disease,  which  soon  made  her  worth- 
less, there  was  a  breach  of  warranty  under 
the  code,  section  2651,  providing  that  the 
vendor  of  chattels  warrants  that  he  knows 
of  no  latent  defect  undisclosed.  Perdue  v. 
Harwell,  80  Ga.  150,  4  S.  E.  877. 

Knowledge  of  seller. —  In  an  action  for  a 
breach  of  the  implied  warranty  that  the  seller 
knows  of  no  latent  defects  undisclosed,  it 
was  error  to  charge,  in  substance,  that  de- 
fendant would  be  liable,  not  only  in  the  event 
he  actually  knew,  but  also  if  he  ought  to 
have  known,  of  the  diseased  condition  of  the 
stock  when  he  made  the  sale.  Snowden  v. 
Waterman,  100  Ga.  588,  28  S.  E.  121. 

8.  Downing  v.  Dearborn.  77  Me.  457,  1  Atl. 
407. 

9.  Georgia. —  Snowden  V.  Waterman,  105 
Ga.  384,  31  S.  E.  110. 

Minnesota. —  Leitch  v.  Gillette-Herzog  Mfg. 
Co.,  64  Minn.  434,  67  N.  W.  352. 

Missouri. —  Moore  v.  Koger,  113  Mo.  App. 
423,  87  S.  W.  602. 

'Neto  York. —  Bierman  v.  City  Mills  Co.,  151 
N.  Y.  482,  45  N.  E.  856,  56  Am.  St.  Rep. 
635,  37  L.  R.  A.  799 ;  Van  Wyck  v.  Allen,  69 
N.  Y.  61,  25  Am.  Rep.  136  [affirming  6  Daly 
376] ;  Osborn  v.  American  Ink  Co.,  29  Misc. 
648,  61  N.  Y.  Suppl.  70;  Pennsylvania,  etc., 
Oil  Co.  V.  Spitelnik,  27  Misc.  557,  58  N.  Y. 
Suppl.  311;  League  Cycle  Co.  v.  Abrahams,  27 
Misc.  548,  58  N.  Y.  Suppl.  306.  But  see 
Hart  V.  Wright,  17  Wend.  267  [affirmed  in 
18  Wend.  449]. 

United  States. —  Kellogg  Bridge  Co.  v. 
Hamilton,  110  U.  S.  108,  3  S.  Ct.  537,  28 
L.  ed.  86. 

10.  Indiana. —  Burns  v.  Fletcher,  2  Ind. 
372. 

Maryland. —  Farren  v.  Demeron,  99  Md. 
323,  58  Atl.  367. 

Michigan. —  McKinnon  Mfg.  Co.  V.  Alpena 
Fish  Co.,  102  Mich.  221,  60  N.  W.  472. 

'New  York. —  Julian  v.  Laubenberger,  16 
Misc.  646,  38  N.  Y.  Suppl.  1052. 

Tennessee. —  Goad  v.  Johnson,  6  Heisk.  340. 

Illustration. —  Where  defendant's  superin- 
tendent prepared  plans  and  specifications  for 
machinery  connected  with  a  movable  grain 
tower,  and  plaintiflp  contracted  to  manufac- 
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ture  and  furnish  such  machinery,  with  cer- 
tain exceptions,  including  a  spur  wheel,  which 
it  agreed  to  purchase  from  another  manu- 
facturer, and  which  it  did  purchase  in  the 
rough,  and  furnished  to  defendant  as  a  part 
of  the  machinery,  there  was  no  implied  con- 
dition in  the  executory  contract  for  the  sale 
of  such  machinery  that  the  wheel  was  free 
from  concealed  defects,  which  occurred  in  the 
process  of  manufacture,  and  which  could  have 
been  discovered  only  by  destruction  of  the 
wheel.  Howard  Iron  Works  v.  Buffalo  El. 
Co.,  113  N.  Y.  App.  Div.  562,  99  N.  Y.  Suppl. 
163  [affirmed  in  188  N.  Y.  619,  81  N.  E. 
1166]. 

Future  defects. —  Where  a  bull  calf  at  the 
time  of  sale  is  but  three  months  old,  free 
from  apparent  defect,  aud  present  to  the  view 
of  the  purchaser,  it  cannot  be  held  as  a  mat- 
ter of  law  that  his  sterility,  which  trans- 
pired two  years  later,  existed  at  the  time 
of  sale,  and  that  there  was  an  implied  war- 
ranty that  he  would  possess  the  power  of 
procreation  at  maturity.  White  V.  Stelloh, 
74  Wis.  435,  43  N.  W.  99.  To  the  same  effect 
see  McQuaid  v.  Ross,  85  Wis.  492,  55  N.  W. 
705,  39  Am.  St.  Rep.  864,  22  L.  R.  A.  187. 

11.  Burge  V.  Stroberg,  42  Ga.  8'8. 

12.  Hawley  v.  Brumagim,  33  Cal.  394,  hold- 
ing that  a  warranty  that  shares  of  stock 
shall  be  worth  a  certain  amount  "  on  "  a  cer- 
tain day  cannot  be  construed  as  meaning  "  on 
or  before"  the  day  named.  McClelland  V, 
Stewart,  L.  R.  12  Ir.  125. 

Nationality  of  vessel. —  A  warranty  that  a 
ship  is  American  does  not  mean  that  she  is 
American  built  but  that  she  is  the  property 
of  an  American  citizen.  Wilson  v.  Back- 
house, 2  Peake  N.  P.  119. 

Evidence  of  custom. —  A  guaranty,  in  a  sale 
of  skins,  that  they  should  not  "  lose  over  six 
per  cent,  from  invoice  weight,"  is  explicit,  the 
legal  effect  of  which  cannot  be  affected  by 
proof  of  a  custom  to  construe  such  guaranties 
to  mean  that  the  seller  will  make  a  deduction 
from  the  price  if  the  loss  of  weight  exceeds 
the  amount  specified,  and  that  the  buyer  shall 
not  reject  the  skins  because  of  such  loss  of 
weight.  Gotze  v.  Dunphy,  82  Hun  (N.  Y.) 
611,  31  N.  Y.  Suppl.  302. 

13.  Landreth  v.  Wyckoff,  67  N.  Y.  App. 
Div.  145,  73  N.  Y.  Suppl.  388.  See  also 
Barton  v.  Chicago  Fire  Proof  Covering  Co., 
113  Mo.  App.  462,  87  S.  W.  599,  holding 
that  on  a  sale  of  paint  with  a  warranty  that 
it  would  not  turn  yellow,  crack,  or  scale  off, 
and  that  it  would  be  as  described  in  the 
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stipulates  that  the  seller  does  not  "guarantee"  except  "in  title,"  the  defense  of 
unsoundness  is  thereby  excluded. If  the  contract  provides  for  a  refund  of  the 
price  if  the  article  does  not  comply  with  certain  conditions,  a  non-compUance 
with  any  one  or  more  of  the  conditions  less  than  all  will  authorize  a  return. 

2.  Conditions  and  Limitations.  A  warranty  may  be  conditioned  to  take  effect 
only  on  the  performance  of  certain  acts  by  the  buyer/®  such  as  payment  of  the 
price/'  or  if  the  goods  are  for  resale,  on  payment  by  the  subpurchaser.^^  The 
warranty  may  be  conditional  on  a  test  or  trial  to  be  made  by  the  purchaser  for 
a  specified  time,  and  in  such  case  a  breach  cannot  be  predicated  unless  the  con- 
dition is  fulfilled.^^  Similarly  the  warranty  may  be  conditioned  that  it  shall  be 
deemed  fulfilled  after  a  trial  for  a  certain  limited  time.^^  So  if  the  test  is  to  be 
made  by  a  particular  person  his  decision  is  conclusive.^^  Such  conditions  will, 
however,  be  strictly  construed  against  the  seller,^^  and  will  not  be  read  into  the 


seller's  circulars  if  applied  in  accordance  with 
instructions,  a  pamphlet  sent  to  the  buyer 
prior  to  the  sale,  describing  the  paint,  and 
containing  the  statement  that  it  should  not 
be  applied  to  green  timber,  was  no  part  of 
the  contract,  and  the  buyers  were  not  bound 
there'by. 

14.  Branch  v.  James,  4  Ga.  App.  90,  60 
S.  E.  1027. 

15.  Thompson  v.  O'Neil,  155  Ala.  411,  46 
So.  229. 

16.  Osborne  t\  Mullikin,  88  Mo  App.  350; 
Wallace  v.  Rogers,  2  N.  H.  506;  Smith  V. 
Borst,  63  Barb.  (N.  Y.)  57.  See  also  Baer's 
Sons  Grocer  Co.  v.  Cutting  Fruit-Packing 
Co.,  42  W.  Va.  359,  26  S.  E.  191. 

Independent  condition. —  A  covenant  by  one 
selling  a  newspaper  plant,  warranting  the 
title,  and  a  covenant  by  the  purchaser  to  con- 
tinue the  publication  for  a  year,  were  not 
mutually  dependent,  but  mere  separate  and 
distinct  obligations.  Neville  v.  Hughes,  104 
Mo.  App.  455,  79  S.  W.  735. 

17.  Davis  V.  Robinson,  67  Iowa  355,  25 
N.  W.  280. 

18.  Warren,  etc.,  Mfg.  Co.  f.  Watson,  92 
Iowa  759,  60  N.  W.  481. 

19.  Thisler  v.  Hopkins,  85  111.  App.  207; 
Scroggin  v.  Wood,  87  Iowa  497,  54  N.  W. 
437. 

Mode  of  trial  or  test. —  Where  an  engine  is 
sold  under  a  warranty  that  it  is  capable  of 
developing  twenty-tive  horse  power  when 
tested  according  to  a  designated  system,  a 
finding  that  there  was  a  breach  of  warranty 
is  sustained  by  evidence  that  in  actual  use 
under  conditions  satisfactory  to  the  seller  it 
could  not  develop  more  than  fifteen  horse 
power,  although  no  test  was  made  according 
to  the  prescribed  method.  Kinnard  Press  Co. 
V.  Stanley,  70  Kan.  770,  79  Pac.  661. 

20.  Aultman  v.  Wykle,  36  111.  App.  293. 
See  also  Bayliss  v.  Hennessey,  54  Iowa  11,  6 
N.  W.  46,  where  the  contract  provided  that 
"  the  use  of  the  machine  in  cutting  five  acres 
shall  be  conclusive  evidence  that  the  war- 
ranty is  fulfilled." 

Computation  of  time. —  Where  a  reaping 
machine  is  sold  on  the  condition  that  the 
purchaser  "  shall  have  one  day  to  give  it  a 
fair  trial,"  the  term  "day"  is  to  be  under- 
stood with  reference  to  the  usage  of  farmers 
in  the  working  of  such  machines,  and  means 


an  entire  day,  and  not  merely  the  remainder 
of  the  day  upon  which  the  machine  is  first 
used.  Fuller  v.  Schroeder  20  Nebr.  631,  31 
N.  W.  109. 

"  During  harvest." —  Where  a  reaping  and 
mowing  machine  was  sold  on  condition  that, 
if  kepf  during  harvest  without  giving  notice 
of  defects,  it  should  be  deemed  to  fill  the 
warranty,  the  term  "  harvest "  did  not  mean 
the  time  of  cutting  a  second  crop,  but  the 
usual  harvest  season.  Wendall  v.  Osborne, 
63  Iowa  99,  18  N.  W.  709. 

Commencement  of  period. —  Where  a  con- 
tract whereby  a  traction  engine  was  sold  pro- 
vided that  use  of  the  same  after  the  expira- 
tion of  six  days  from  the  day  of  its  first  use 
should  be  conclusive  evidence  of  the  fulfilment 
of  the  warranty,  the  first  day  of  use  from 
which  the  limitation  would  run  was  the  day 
after  the  seller's  expert  had  put  the  machine 
in  supposedly  good  order  and  left  its  future 
operation  to  the  purchaser.  Shearer  V.  Gaar, 
41  Tex.  Civ.  App.  39,  90  S  W.  684. 

21.  McParlin  v.  Boynton,  8  Hun  Y.) 
449  [a-fjirmed  in  71  N.  Y.  604]. 

22.  Webster  City  First  Nat.  Bank  v. 
Butcher,  128  Iowa  413,  104  N.  W.  497;  Par- 
sons Band  Cutter,  etc.,  Co.  v.  Gadeke,  (Nebr. 
1901)  95  N.  W.  850;  Gillespie  v.  Cheney, 
[1896]  2  Q.  B.  59,  65  L.  J.  Q.  B.  552. 

Limitation  of  condition. —  Where  a  stallion 
was  warranted  "  serviceably  sound  as  a  serv- 
ing stallion,"  and  it  was  also  agreed  that,  if 
he  should  not  prove  himself  to  be  a  fifty  per 
cent  foal  getter,  the  buyer  should  return  him, 
and  receive  another  horse  of  equal  value,  a 
further  stipulation  that  the  seller  should  not 
be  bound  by  the  conditions  of  the  guaranty 
unless  the  buyer  should  submit  to  him  a 
monthly  report  showing  the  condition  of  the 
horse,  and  the  number  of  mares  tried  and  re- 
served each  month  from  date  of  purchase, 
was  applicable  only  to  the  horse's  capacity 
as  a  foal  getter,  and  an  action  for  breach  of 
the  warranty  of  soundness  could  be  main- 
tained without  having  submitted  such  re- 
ports. Montgomerv  v.  Hanson,  122  Iowa  222. 
97  N.  W.  1081. 

Provision  for  inspection. —  A  condition  for 
inspection  by  the  buyer  of  a  car-load  of 
oranges  at  its  destination  in  Texas  after  ship- 
ment from  California  is  not  inconsistent  with 
a  warranty  of  quality.     Fay  Fruit  Co.  V. 

[VII,  E,  2] 


414    [35  Cye.] 


warranty  by  construction.^^  The  seller  cannot  by  provisions  in  the  contract  of 
sale  divest  himself  of  the  power  to  make  a  subsequent  contract  by  parol,  or  frame 
conditions  for  his  benefit.^* 

3.  Time  to  Which  Warranty  Relates.  Unless  otherwise  expressed  a  warranty 
relates  only  to  the  time  of  sale  and  does  not  cover  future  defects  not  then  in 
existence  or  inherent  in  the  article,^^  and  this  is  true,  although  the  contract  is  for 


Talerico,  (Tex.  Civ.  App.  1902)  69  3.  W. 
196. 

23.  Sloan  v.  Gibson,  4  Mo.  32. 

24.  Nichols,  etc.,  Co.  r.  Maxon,  76  Kan. 
607,  92  Pac.  545. 

25.  Arkansas. —  Haskill  v.  Sevier,  25  Ark. 
152. 

Florida  — Walker  v.  Gatlin,  12  Fla.  9. 

Georgia.— McCoy  V.  Wily,  50  Ga.  126; 
Bass  V.  Ware,  34  Ga.  386;  Freeman  v.  Bass, 
34  Ga.  355,  89  Am.  Dec.  255;  Hand  V.  Arm- 
strong, 34  Ga.  232. 

Illinois. —  Iroquois  Furnace  Co.  V.  Wilkin 
Mfg.  Co.,  77  111.  App.  59. 

Indiana. —  Bowman  v.  Clemmer,  50  Ind.  10. 

loica. —  Bothwell  v.  Farwell.  74  Iowa  324, 
37  N.  W.  392. 

Kentucky. —  Porter  v.  Ralston,  6  Bush  665. 

Louisiana. —  Baker  v.  Irwin,  5  La.  Ann. 
588;  Allen  v.  Campbell,  5  La.  Ann.  754;  Mc- 
Lellan  v.  Williams,  11  La.  Ann.  721;  Hall  v. 
Plassan,  19  La.  Ann.  11. 

Mississippi. —  Blewett  V.  Evans,  42  Miss. 
804;  Bradford  v.  Jenkins,  41  Miss.  328. 

Missouri. —  Phillips  v.  Evans,  38  Mo.  305; 
Stewart  v.  Dugin,  4  Mo.  245,  28  Am.  Dec. 
348;  Sloan  v.  Gibson,  4  Mo.  32. 

North  Carolina.— West  v.  Hall,  64  N.  C. 
43. 

South  Carolina. —  Lowry  v.  McBurney,  1 
Mill  237. 

yea?as.— McDaniel  v.  White,  32  Tex.  488; 
Wade  V.  De  Witt,  20  Tex.  398;  Murphy  v. 
Crain,  12  Tex.  297;  McKinney  v.  Fort,  10 
Tex.  220. 

Wisconsin. —  Smith  v.  Swarthout,  15  Wis, 
550;  Miller  v.  McDonald,  13  Wis.  673. 

United  States. —  English  v.  Spokane  Com- 
mission Co.,  57  Fed.  451,  6  C.  C.  A.  416. 

England. —  Liddard  v.  Kain,  2  Bing.  183, 
3  L.  J.  C.  P.  0.  S.  246,  9  Moore  C.  P.  356, 
27  Rev.  Rep.  582,  9  E.  C.  L.  537. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  787. 

Date  of  contract. —  Where  a  bill  of  sale  of 
a  slave  containing  a  covenant  of  warranty 
Avas  dated  at  the  time  of  the  sale,  and  ex- 
pressed in  the  present  tense,  but  was  not  in 
fact  executed  until  several  weeks  after,  the 
covenant  related  to  the  time  of  its  date,  and 
proved  what  the  parties  intended  —  that  the 
slave  M^as  warranted  sound  at  that  time,  and 
not  at  the  time  the  writing  was  delivered. 
Butler  V.  Elliston,  4  Dana  (Ky.)  87.  To  the 
same  effect  see  Brown  v.  Frazier,  2  Mill 
(S.  C.)  413. 

Warrant  as  to  future. —  Where  defendant 
company  contracted  by  letter  to  pay  plaintiff, 
in  stock  of  the  company,  for  work  to  be  done, 
and  guaranteed  the  stock  to  be  worth  par 
"  inside  of  one  year  from  date,"  the  period  of 
the  guaranty  related  to  the  date  of  the  letter 
and  not  the  date  of  completion  of  the  work 
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and  issuing  of  the  stock.  Times  Co.  V.  North 
Carolina  Steel,  etc.,  Co.,  114  N.  C.  224,  19 
S.  E.  147. 

Symptoms  of  unsoundness.—  In  assumpsit 
for  breach  of  warranty  of  a  slave,  where  it 
was  alleged  that  the  slave  was  unsound,  in 
that  he  was  afflicted  with  chronic  rheuma- 
tism, it  was  not  necessary  to  show  that  the 
symptoms  existed  at  the  time  of  the  sale,  as 
subsequent  incidents  and  appearances  may 
show  that  the  disease  existed  before  the  sale, 
although  the  symptoms  had  not  then  been  ob- 
served. Crouch  V.  Culbreath,  11  Rich.  (S.  C. ) 
9.  Compare  McGill  v.  Harris,  36  Nova  Scotia 
414. 

Development  of  disease. —  In  an  action  for 
breach  of  warranty  in  the  sale  of  horses,  it 
was  not  error  to  instruct  that  if  the  horses, 
when  delivered  to  plaintiff,  had  at  that  time 
contracted  the  disease,  although  it  did  not 
develop  until  after  the  horses  came  to  plain- 
tiff's possession,  it  constituted  an  unsound- 
ness under  the  warranty.  McCann  v.  Ull- 
man,  109  Wis.  574,  85  N.  W.  493. 

Inventory  value  of  goods. —  A  guaranty 
that  a  stock  of  goods  will  inventory  at 
"wholesale  prices"  a  certain  sum  should  be 
construed  to  mean  the  wholesale  prices  at 
which  the  goods  were  purchased,  and  not 
their  market  value  at  the  date  of  making  the 
guaranty.    Dodge  v.  Dunham,  41  Ind.  186. 

Indebtedness  of  corporation. —  On  the  sale 
of  an  interest  in  a  corporation  by  the  sole 
owner  of  the  stock,  in  which  the  liabilities 
of  the  corporation  are  warranted  not  to  ex- 
ceed a  certain  sum,  the  amount  of  liabilities 
should  be  computed  as  of  the  time  specified 
in  the  contract,  and  no  diminution  after  such 
time  should  be  considered;  and  if  the  war- 
ranty is  broken  at  the  specified  time  the  pur- 
chaser can  repudiate  the  contract.  Millsaps 
V.  Merchants',  etc.,  Bank,  71  Miss.  361,  13 
So.  903. 

Earning  capacity  of  railroad. —  A  statement 
in  an  advertisement  of  railroad  bonds  for 
sale,  that  "  the  road  is  in  successful  opera- 
tion and  earning  net  more  than  the  interest 
on  all  its  bonds,"  was  a  representation,  not 
that  the  road  was  earning  that  amount  at 
the  exact  date  of  the  advertisement  or  dur- 
ing the  time  it  might  appear  in  the  news- 
paper, but  that  the  road  was  then  on  a  pay- 
ing basis  and  was  steadily  earning  net  more 
than  the  interest  on  all  its  bonds.  Blake  v. 
Watson,  45  Conn.  323,  29  Am.  Rep.  683. 

Present  or  future  warranty.— A  warranty, 
in  a  sale  of  young  fruit  trees,  that  they  were 
really  harvest  apple  trees  and  would  produce 
early  harvest  apples,  is  a  present  warranty 
that  the  trees  were  what  they  were  repre- 
sented to  be,  and  not  a  future  warranty,  to 
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future  delivery .^^  That  is  to  say  a  breach  of  warranty  can  be  predicated  only 
on  a  loss  caused  by  a  defect  which  existed  at  the  time  of  the  sale.^'  Consequently 
a  warranty  of  quality  will  not  cover  deterioration  of  the  goods  during  shipment, 
unless  by  the  terms  of  the  contract  the  goods  are  to  be  transported  by  the  seller 
to  the  place  of  deli  very. Similarly  a  warranty  that  the  article  sold  is  as  good 
as  any  other  article  of  like  kind  in  use  or  on  the  market  refers  only  to  the  time  of 
the  sale,  and  not  to  like  articles  put  on  the  market  subsequently.^*^  The  warranty 
may  by  its  terms  be  limited  to  a  time  prior  to  the  date  of  the  sale.^^ 

4.  Duration  of  Warranty.  Notwithstanding  the  general  rule  that  a  warranty 
relates  only  to  the  time  of  sale,  it  has  been  held  in  some  cases  that  the  warranty 
survives  for  a  reasonable  time  after  acceptance  for  the  discovery  of  defects  that 
are  ascertainable  only  by  use.^^  So  too  a  warranty  of  the  condition  or  capacity 
of  a  machine  is  broken,  although  it  temporarily  fulfils  the  requirements  if  it  gets 
out  of  order  from  time  to  time,  or  under  proper  management  does  not  ordinarily 
turn  out  the  stipulated  quantity  of  work.^^    A  warranty  may  by  the  terms  of 


become-  effective  after  the  lapse  of  years. 
Gregory  v.  Underbill,  6  Lea  (Tenn.)  207. 

Warranty  taking  effect  after  trial. — AVhere 
plaintifl'  contracted  to  furnish  defendant  with 
one  storage  battery  street  car,  to  be  operated 
for  sixty  days  on  trial,  and  if  it  was  then 
satisfactory  they  were  to  furnish  a  number 
of  storage  battery  equipments  for  other  cars, 
with  certain  warranties  as  to  amount  of 
work,  durability,  etc.,  the  warranties  did  not 
go  into  effect  until  the  trial  car  had  per- 
formed its  functions.  Accumulator  Co.  v. 
Dubuque  St.  R.  Co.,  64  Fed.  70,  12  C.  C.  A. 
37. 

Warranty  of  title  has  reference  only  to  the 
condition  of  the  title  at  the  time  of  the  sale 
and  is  not  intended  to  protect  the  title 
against  future  events.  Blewett  V.  Evans,  42 
Miss.  804. 

26.  Luthy  v.  Waterbury,  140  111.  664,  30 
N.  E.  351  [aprming  39  111.  App.  317]  ;  Price 
V.  Barr,  Litt.  Sel.  Cas.  (Ky.)  216.  And  see 
Merrick  v.  Bradley,  19  Md. '50. 

27.  Baker  v.  Irwin,  5  La.  Ann.  588 ;  Brown 
i\  Edwards,  97  Me.  564,  55  Atl.  492 ;  Stewart 
r.  Dugin,  4  Mo.  245,  28  Am.  Dec.  348; 
Murphy  v.  Crain,  12  Tex.  297;  McKinney  v. 
Fort,  10  Tex.  220;  Schuwirth  v.  Thumma, 
(Tex.  Civ.  App.  1902)  66  S.  W.  691. 

Instruction. —  In  assumpsit  for  breach  of 
warranty  of  the  soundness  of  a  horse,  which 
became  blind  within  a  month  after  the  sale, 
a  charge  based  upon  the  condition  of  his 
eyes  at  the  time  of  sale  is  abstract,  when  the 
only  evidence  before  the  jury  relates  to  their 
condition  a  month  previous  to  that  time. 
Brown  v.  Jones,  24  Ala.  463. 

28.  English  v.  Spokane  Commission  Co.,  57 
Fed.  451,  6  C.  C.  A.  416. 

29.  Drews  v.  Ann  River  Logging  Co.,  53 
Minn.  199,  54  N.  W.  1110,  holding  that  where 
the  contract  was  made  at  S  to  deliver  good 
grain  f.  o.  b.  at  B,  the  court  properly  re- 
fused to  charge  that,  if  the  grain  was  as 
represented  when  the  trade  was  made  at  S, 
the  warranty  was  satisfied,  notwithstanding 
the  grain  was  to  be  delivered  on  board  the 
cars  at  B;  and  if  it  deteriorated  in  value  be- 
fore delivery,  without  fault  on  defendant's 
pa>t,  the  loss  would  fall  upon  plaintiff.  See 


also  Kentucky  Refining  Co.  v.  Shreveport  Cot- 
ton Oil  Co.,  112  La.  838,  36  So.  750,  holding 
that  where  a  contract  for  the  delivery  of  oil 
stipulates  that  the  quality  is  guaranteed  at 
destination,  and  a  controversy  arises  as  to 
the  quality,  it  appearing  that  it  could  have 
deteriorated  from  having  been  put  in  un- 
clean tanks,  or  other  causes,  the  vendor  can- 
not ask  that  samples  of  the  oil  taken  before 
shipment  be  considered  in  settling  the  con- 
troversy. 

30.  Iroquois  Furnace  Co.  r.  Wilkin  Mfg. 
Co.,  77  111.  App.  59. 

Comparison  with  other  articles. —  A  war- 
ranty that  the  machine  sold  will  "  do  as  good 
work  under  all  circumstances  as  any  liar- 
vester  binder  "  means  any  binder  then  in  use, 
and  not  one  subsequently  constructed  by  the 
seller  or  other  manufacturer.  Best  v.  Kempf, 
64  Mo.  App.  460. 

31.  Worthington  v.  Herrmann,  89  N.  Y. 
App.  Div.  627,  88  N.  Y.  Suppl.  76  [affirmed 
in  180  N.  Y.  559,  73  N.  E.  1134],  where  a  sale 
of  stock  in  a  corporation  made  on  Feb.  1, 
1899,  recited  that  on  February  24,  the  cor- 
poration was  the  owner  of  the  assets,  and  in- 
debted to  the  amount  shown  in  an  annexed 
schedule,  but  appended  to  the  schedule  was 
a  paper  which  stated  that  the  schedule  was 
prepared  from  the  balance  sheet  of  April, 
1898,  and  it  was  held  that  if  there  was  a 
warranty  it  did  not  apply  to  the  indebtedness 
of  the  corporation  on  Feb.  1,  1899. 

32.  Hall  r.  Plassan,  19  La.  Ann.  11;  Fin- 
ley  V.  Quirk,  9  Minn.  194,  86  Am.  Dec.  93; 
White  Mfg.  Co.  r.  De  La  Vergne  Refrigerat- 
ing Mach.  Co.,  84  N.  Y.  Suppl.  192;  Buchanan 
r.  Parnshaw,  2  T.  R.,  745,  100  Eng.  Reprint 
401. 

Development  of  defect. —  Proof  that  the 
horse,  sold  with  a  warranty  that  it  was  true 
to  harness,  balked  after  seven  weeks  from 
the  time  it  was  sold,  relates  to  a  time  too 
remote  to  be  admissible  to  show  a  breach  of 
warrantv.  Smith  r.  Swartliout,  15  \^'is.  550. 

33.  Cosgrove  r.  Bennett.  32  Minn.  371,  20 
N.  W.  359:  Pritchard  r.  Fox,  49  N.  C.  140; 
Minnesota  Thresher  Mfg.  Co.  r.  Hanson.  3 
N.  D.  81,  54  N.  W.  311.^  See  also  Walker  r. 
^lilner,  4  F.  &  F.  745,  where  it  was  held  that 
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the  agreement  be  a  continuing  one  and  apply  to  future  deliveries  under  the  con- 
tract.^* On  the  other  hand,  a  warranty  may  be  limited  so  as  to  cover  only  defects 
discovered  within  a  certain  time,  in  which  case  the  warranty  continues  in  force 
only  for  the  designated  period, and  defects  not  discovered  within  the  period  are 
at  the  purchaser's  risk,^^  unless  the  limitation  is  waived.^^ 

5.  Warranty  of  Title.  A  warranty  of  title  refers  only  to  the  condition  of 
the  title  at  the  time  of  the  sale,^^  and  is  a  warranty  only  against  a  superior  title,^^ 
or  existing  encumbrances,**^  and  not  that  the  title  will  not  be  disputed.*^  The 
warranty  is  broken  if  at  the  time  of  the  sale  the  seller  had  no  title/^  or  there  is 
an  outstanding  paramount  title.*^  There  must,  however,  be  an  eviction  of  the 
buyer,**  actual  or  constructive,  such  as  a  recovery  of  judgment  by  one  having  an 


a  warranty  of  the  quality  of  a  safe  was 
broken,  the  safe  being  broken  open  six  years 
after  the  sale.  But  see  Danville  Coal,  etc., 
Co.  V.  Viltner  Mfg.  Co.,  79  S.  W.  225,  25  Ky. 
L.  Rep.  1974,  holding  that  a  wari;anty  attend- 
ing the  sale  of  an  ice  plant  that  it  shall  be 
capable  of  producing  a  certain  quantity  of 
crystal-clear  ice  every  twenty-four  hours, 
which  is  not  reached  during  the  first  season 
of  its  operation,  will  not  be  construed  to 
extend  to  subsequent  years. 

34.  Gale  Mfg.  Co.  v.  Cribb,  55  Wis.  414,  13 
N.  W.  233;  Cleveland  Linseed  Oil  Co.  v. 
Buchanan,  120  Fed.  906,  57  C.  C.  A.  498. 
But  see  Wait  v.  Borne,  123  N.  Y.  592,  25 
N.  E.  1053  [reversing  1  Silv.  Sup.  129,  5 
N.  Y.  Suppl.  168].  In  this  case  defendants' 
agent  called  on  plaintiffs  at  their  carpet  fac- 
tory, stating  that  he  was  introducing  wool 
oil,  .which  was  a  new  process  of  manufacture, 
sold  only  by  defendants,  and  that  defendants 
would  guarantee  plaintiiTs  against  any  dam- 
age to  their  carpets  arising  from  its  use. 
Plaintiffs  ordered  one  barrel,  stating  that  if 
it  worked  well  they  would  order  more.  It 
was  held  that  the  warranty  was  not  a  con- 
tinuing one,  and  it  was  error  therefore  to 
submit  to  the  jury  whether  defendant's  agent 
intended  to  bind  them  for  future  sales  to 
plaintiffs. 

35.  Johansmeyer  v.  Kearnev,  37  Misc. 
(N.  Y.)  785,  76  N.  Y.  Suppl.  930;  Chapman 
V.  Gwyther,  L.  E.  1  Q.  B.  463,  7  B.  &  S.  417, 
35  L.  J.  Q.  B.  142,  14  L.  T.  Rep.  N.  S.  477, 
14  Wkly.  Rep.  671;  Smart  v.  Hyde,  1  Dowk 
P.  C.  N.  S.  60,  10  L.  J.  Exch.  479,  8  M.  &  W. 
723. 

Limitation  of  warranty. —  By  a  written 
Avarranty  on  a  sale  of  a  steam  thresher  en- 
gine the  sellers  v/arranted  the  engine  as  well 
made,  of  good  materials,  and  that,  if  prop- 
erly run,  fired,  and  managed,  it  was  capable 
of  developing  the  rated  power.  It  was  agreed 
that  deficiencies  in  general  adaptation  for  de- 
veloping the  rate  of  power  should  be  reported 
in  writing  within  ten  days  after  starting  the 
engine,  and  that  all  warranty  on  the  engine 
should  terminate  and  expire.  It  was  held 
that  under  such  a  limitation  the  liability  of 
the  seller  as  to  general  defects  warranted 
against  and  not  being  deficiencies  in  general 
adaptation  for  developing  the  rated  power 
was  limited  to  such  as  might  be  discovered 
before  the  close  of  the  year,  and  as  to  de- 
ficiencies in  general  adaptation  for  developing 
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the  rated  power  to  such  as  might  be  dis- 
covered within  ten  days  after  the  engine  was 
started.  Nichols  v.  Knowles,  31  Minn.  489, 
18  N.  W.  413. 

Instructions. —  In  an  action  for  the  price  of 
vehicles,  where  defendant  pleaded  breach  of 
a  warranty  against  defects,  which,  as  to  cer- 
tain defects,  was  to  continue  indefinitely,  and 
as  to  others  for  one  year,  it  was  not  error 
to  refuse  an  instruction  that  the  jury  should 
not  consider  evidence  of  defects  not  observed 
until  after  the  expiration  of  a  year.  Parry 
Mfg.  Co.  V.  Tobin,  106  Wis.  286,  82  N.  W. 
154. 

36.  Beasley  v.  Huyett,  etc.,  Mfg.  Co.,  92 
Ga.  273,  18  S.  E.  420;  Wilson  v.  Ward,  159 
Ind.  21,  64  N.  E.  458;  Blodget  v.  Detroit 
Safe  Co.,  76  Mich.  538,  43  N.  W.  451. 

37.  Johansmever  v.  Kearney,  37  Misc. 
(N.  Y.)  785,  76  K  Y.  Suppl.  930;  Lee  v. 
Neumen,  15  S.  D.  642,  91  N.  W.  320. 

38.  Blewett  v.  Evans,  42  Miss.  804. 

39.  Atkins  v.  Hosley,  3  Thomps.  &  C. 
(N.  Y.)  322;  Shober  t;.  Robinson,  6  N.  C.  33. 

40.  Close  f.  Crossland,  47  Minn.  500,  50 
N.  W  694;  Dresser  v.  Ainsworth,  9  Barb, 
(N.  Y.)  619;  Smith  v.  Ruggles,  3  N.  Y. 
Suppl.  329;  Baker  v.  McAllister,  2  Wash. 
Terr.  48,  3  Pac.  581;  Insurance  Co.  of  North 
America  v.  Johnson,  70  Fed.  794,  17  C.  C.  A. 
416. 

Deduction  from  purchase-money. — The  buyer 

of  personal  property  with  covenant  of  war- 
ranty may  discharge  an  existing  lien  upon 
the  property  purchased,  and  deduct  the 
amount  from  the  unpaid  balance  of  the  pur- 
chase-money.   Harper  v.  Dotson,  43  Iowa  232. 

41.  Jones  v.  Hood,  (Tex.  Civ.  App.  1898) 
46  S.  W.  71. 

42.  Tipton  v.  Triplett,  1  Mete.  (Ky.)  570; 
Chancellor  v.  Wiggins,  4  B.  Mon.  (Ky)  201, 
39  Am.  Dec,  499;  Quackenboss  v.  Lansing,  6 
Johns.  (N.  Y.)  49;  Goodloe  v.  White,  9 
Humphr.  (Tenn.)  528;  Trevino  v.  Hein,  2 
Tex.  App.  Civ.  Cas,  §  105. 

Lost  property. — A  buyer  may  recover  for  a 
breach  of  an  implied  warranty  of  title,  al- 
though the  subject-matter  of  the  sale  has 
been  lost  or  destroyed.  Beckmann  v.  Bor- 
mann,  3  E.  D.  Smith  (N.  Y.)  409. 

43.  Atkins  v.  Hosley,  3  Thomps.  &  C. 
(N.  Y.)  322. 

44.  Arkansas. —  Hvnson  v.  Dunn,  5  Ark. 
395,  41  Am.  Dec.  100;  Sumner  v.  Gray,  4 
Ark.  467,  38  Am.  Dec.  39. 
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adverse  title/^  or  a  surrender  to  a  valid  adverse  claim/^  but  it  is  not  necessary 


Illinois.— ^iwrge^  l\  Miller,  80  111  241. 

Keniuck I/.—  Jones  v.  Bigstaff,  95  Ky.  395, 
25  S.  VV.  889,  15  Ky.  L.  Rep.  821,  44  Am.  St. 
Rep.  245;  Tipton  v.  Triplett,  1  Mete.  570. 

Maryland. —  Fenwick  v.  Forrest,  5  Harr.  & 
J.  414. 

Minnesota. —  Close  V.  Crossland,  47  Minn. 
500,  50  N.  W.  694. 

Mississippi. —  Storm  v.  Smith,  43  Miss. 
497;  Brown  v.  Smith,  5  How.  387. 

Missouri. —  Morrison  v.  Edgar,  16  Mo.  411, 
57  Am.  Dec.  236. 

Neio  York. —  O'Brien  v.  Jones,  91  N.  Y. 
193;  McGiffin  v.  Baird,  62  N.  Y.  329;  Atkins 
V.  Hosley,  3  Thomps.  &  C.  322. 

South  Carolina. —  McCullough  v.  Madison, 
Rice  38. 

Vermont. —  Clavton  v.  Scott,  43  Vt.  553. 

See  43  Dig.  tit.  "  Sales,"  §  800. 

Validity  of  adverse  claim. — An  eviction  is 
not  a  breach  unless  it  is  by  a  title  actually 
superior.  Boyd  v.  Day,  3  Bush  (Ky.)  617; 
Richardson  v.  Tipton,  2  Bush  (Ky.)  202; 
Lewis  V.  King,  1  Bush  (Ky.)  419;  Cessna  v. 
Thurman,  1  Bush  (Ky.)  292,  89  Am.  Dec. 
628;  Plummer  t\  Newdigate,  2  Duv.  (Ky.) 
1,  87  Am.  Dec.  479;  Fenwick  v.  Forrest,  5 
Harr.  &  J.  (Md.)  414;  Hannah  v.  Chadwick, 
2  Tex.  App.  Civ.  Cas.  §  517.  See  also  Myers 
r.  Smith,  27  Md.  91,  where  the  buyer  of  a 
crop  was  dispossessed  under  a  distress  for 
rent. 

Provisional  taking  in  replevin.— Where  a 
buyer  of  mortgaged  personalty  does  not  sur- 
render it  on  demand  of  the  mortgagee,  but 
defends  an  action  brought  by  him  for  the  re- 
covery thereof,  the  provisional  taking  of  the 
property  in  claim  and  delivery  before  deter- 
mination of  the  principal  action  decides 
nothing  as  to  the  title,  and  is  not  an  evic- 
tion warranting  an  action  by  the  buyer 
against  the  seller  before  the  decision  of  the 
principal  suit.  Close  v.  Crossland,  47  Minn. 
500,  50  N.  W.  694.  But  see  Hodges  v.  Wil- 
kinson, 111  N.  C.  56,  15  S.  E.  941,  17  L.  R.  A. 
545,  holding  that  where  a  third  person  held 
a  mortgage  on  the  horse  at  the  time  of  the 
sale,  and  since  the  sale  has  taken  possession 
of  the  horse  under  a  warranty  in  a  pending 
claim  and  delivery  proceeding  against  plain- 
tiff there  is  a  breach  of  the  warranty. 

Judgment  in  replevin. — Where  the  record 
does  not  disclose  on  what  grounds  the  judg- 
ment was  obtained,  and  it  does  not  appear 
that  the  judgment  depended  on  the  state  of 
the  title  at  the  time  of  sale,  a  breach  is  not 
shown.    Moore  v.  Bostwick,  23  Mich.  507. 

Notice  of  infringement  of  patent. —  Mere 
notice  by  a  third  party  of  his  claim  that  an 
article  purchased  infringes  a  patent  owned 
by  him  is  not  of  itself  an  eviction  of  the 
purchaser,  so  as  to  show  a  breach  of  the 
seller's  implied  warranty  of  a  right  to  use. 
American  Electric  Constr.  Co.  v.  Consumers' 
Gas  Co.,  47  Fed.  43  [affirmed  in  50  Fed.  778, 
1  C.  C.  A.  663]. 

Right  of  seller  against  prior  vendor. — A 
seller  of  a  chattel,  of  which  the  buyer  has 
[27] 


been  lawfully  dispossessed,  and  who  has  paid 
the  latter's  claim  for  indemnity,  may  pro- 
ceed against  the  seller  from  whom  he  bought 
on  the  implied  warranty  of  title.  Bordewell 
V.  Colie,  1  Lans.  (N.  Y.)  141  [afflnned  in 
45  N.  Y.  494].  On  the  other  hand  the  vendee 
of  a  chattel  cannot  recover  from  his  vendor 
on  the  implied  warranty  of  title,  when  it 
appears  that  not  he,  but  his  vendee,  was  dis- 
possessed of  the  chattel  by  the  legal  owner, 
and  that  he  has  not  reimbursed  such  second 
vendee,  or  been  made  liable  by  him  for  the 
value  of  the  chattel.  Myers  v.  Bowen,  3 
Colo.  App.  537,  34  Pac.  585. 

45.  Harris  v.  Rowland.  23  Ala.  644; 
Pickett  V.  Ford,  4  How.  (Miss.)  246; 
O'Brien  v.  Jones,  91  N.  Y.  193;  McGiffin  v. 
Baird,  62  N.  Y.  329;  Lee  v.  Gause,  24  N.  C. 
440. 

Payment  of  judgment  not  necessary. —  It 

is  sufficient  if  a  judgment  has  been  recovered 
against  the  buyer  and  it  is  not  essential  that 
the  judgment  should  have  been  paid.  Hersey 
i\  Long,  30  Minn.  114,  14  K  W.  508;  Burt 
V.  Dewey,  31  Barb.  (N.  Y. )  540'  [reversed  on 
other  grounds  in  40  N.  Y.  283,  100  Am.  Dec. 
282].  But  see  Salle  v.  Light,  4  Ala.  700, 
39  Am.  Dec.  317. 

46.  Close  V.  Crossland,  47  Minn.  500,  50 
N.  W.  694;  Dryden  r.  Kellogg,  2  Mo.  App 
87;  Cahill  v.  Smith,  101  N,  Y.  355,  4  N.  E. 
739;  Sweetman  v.  Prince,  26  K  Y.  224; 
Trevino  v.  Hein,  2  Tex.  App.  Civ.  Cas.  §  105. 

Defense  of  title. — When  suit  is  brought  by 
a  third  person  against  the  purchaser  the 
seller  may  intervene  and  defend  the  suit. 
Parker  r.  Nolan,  37  Tex.  85.  Or  if  the  seller 
is  notified  by  the  purchaser  of  the  pendency 
of  the  suit  and  fails  to  defend,  the  purchaser 
may  decline  to  contest  the  claim  and  look  to 
the  seller  on  the  warranty,  Vienne  v.  Harris, 
14  La.  Ann.  382;  Hall  V.  Aitkin,  25  Nebr. 
360,  41  N.  W.  192.  See  also  Baltimore  Steam 
Packet  Co.  v.  Garrison,  6  Daly  (N.  Y.)  246. 
The  refusal  of  the  seller  to  defend  after 
notice  excuses  a  formal  demand  to  defend. 
Schnurmacher  v.  Kennedy,  88  N.  Y,  Suppl. 
943.  If,  however,  the  purchaser  does  not 
notify  the  vendor  of  suit  brought,  and  the 
vendor  has  no  opportunity  to  defend,  an  ac- 
tion cannot  be  maintained  for  breach  of  war- 
ranty of  title.  Houser  v.  U.  S.,  39  Ct.  CI. 
508. 

Acquiescence  by  advice  of  seller. —  If  the 

purchaser  being  dispossessed  brings  suit  to 
recover  the  property,  the  seller  joining 
therein,  and  before  trial  dismisses  the  suit  on 
the  advice  of  the  seller,  this  amounts  to  an 
acknowledgment  by  the  seller  of  the  validity 
of  the  adverse  claim.  Vickerv  r.  Chambers. 
95  Ga.  665,  22  S.  E.  688.  But  where  the 
purchaser  is  by  the  circumstances  of  the 
case  obliged  to  bring  suit  to  defend  his  title 
notice  to  the  seller  to  prosecute  the  action 
imposes  on  him  no  obligation  so  to  do. 
Daniels  r.  Street.  15  Ark. '307. 

Duty  of  seller  to  clear  title. — Where  chat- 
tels sold  were  forcibly  taken  from  the  buyer 
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that  the  buyer  should  wait  for  an  adjudication  against  him  or  actual  disposses- 
sion.*^ The  theory  of  the  rule  is  that  there  must  be  an  actual  loss  by  the  defect 
in  or  failure  of  title  and  not  a  mere  contingency  of  loss.**  The  mere  existence 
of  a  right  against  the  property  without  any  attempt  to  enforce  it  against  the 
purchaser  is  not  sufficient.*^ 

6.  Warranty  of  Quality  and  Fitness  For  Purpose  —  a.  In  General.  A  war- 
ranty of  quality  unless  so  expressed  is  not  to  be  construed  as  importing  the  best 
or  exceptionally  good  quality,  but  only  that  the  article  is  reasonably  good,  com- 
paring favorably  with  other  articles  of  like  kind,^^  in  view  of  the  average  quality 


under  an  adverse  claim  and  notes  given  in 
payment  were  deposited  on  condition  that, 
if  the  seller  should  make  the  title  good,  they 
should  be  delivered  to  him,  but  otherwise  to 
the  buyer,  the  condition  should  be  construed 
as  a  special  warranty  against  the  adverse 
claim,  and  did  not  bind  the  seller  to  establish 
his  title  in  a  separate  action  against  the 
claimant  but  the  failure  so  to  do  could  be 
shown  in  defense  to  an  action  on  the  notes. 
Cheatham  v.  Wilbur,  1  Dak.  335,  46  N.  W. 
580. 

Failure  of  justice. —  The  purchaser  of  a 
steamer  who  alleges  that  he  has  been  evicted 
by  order  of  a  court  of  competent  jurisdiction 
for  debts  secured  by  lien  and  privileges  con- 
tracted by  his  vendor  previous  to  the  sale 
cannot  claim  restitution  of  the  portion  of  the 
price  paid  by  him,  nor  retain  the  balance, 
where  he  had  at  his  disposal  adequate  proof 
to  repel  the  claims  on  which  the  alleged 
eviction  was  effected,  but  which  was  not 
heard,  solely  because  the  only  judge  present, 
who  had  authority  to  grant  an  injunction  ap- 
plied for  by  the  purchaser,  had  been  counsel 
for  one  of  the  parties,  and  would  not  act  on 
the  application,  and  where  the  vendor  was 
not  a  party  to  the  proceedings,  or  notified 
of  them.  A  vendor  is  not  liable,  under  his 
warranty,  for  a  failure  of  justice  resulting 
from  such  an  accident.  Cockerell  v.  Smith, 
1  La.  Ann.  1. 

Effect  of  notice. —  If  the  purchaser  of  a 
horse  with  warranty  of  title  has  once  given 
notice  to  the  vendor  that  an  action  has  been 
brought  against  him  to  recover  the  property 
sold,  the  vendor  is  bound  to  take  notice  of 
all  subsequent  proceedings  without  further 
notice.  Blasdale  v.  Babcock,  1  Johns.  (N.  Y.) 
517. 

47.  Young  V.  Lillard,  1  A.  K.  Marsh.  (Ky.) 
481;  Dryden  v.  Kellogg,  2  Mo.  App.  87; 
Cahill  V.  Smith,  101  N.  Y.  355,  4  K  E.  739; 
Sweetman  v.  Prince,  26  N.  Y.  224;  Trevino 
V.  Hein,  2  Tex.  App.  Civ.  Cas.  §  105. 

48.  Higbie  v.  Rogers,  63  N.  J.  Eq.  368,  50 
Atl.  366  [reversing  (N.  J.  Ch.  1901)  48  Atl. 
554];  O'Brien  v.  Jones,  91  N.  Y.  193;  Hull 
V.  Caldwell,  3  S.  D.  451,  54  N.  W.  100. 

Time  to  sue. — ^Where  the  buyer  of  mort- 
gaged property  does  not  surrender  the  same 
upon  the  demand  of  the  mortgagee,  but  de- 
fends an  action  brought  by  him  for  the  re- 
covery thereof,  an  action  by  him  against  the 
seller  for  damages  or  to  recover  the  con- 
sideration paid  is  premature  while  the  suit 
by  the  mortgagee  is  pending.  Close  v.  Cross- 
land,  47  Minn.  500,  50  N.  W.  694. 
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49.  Terrell  v.  Stevenson,  97  Ga.  570,  25 
S.  E.  352, 

50.  Iowa. — Conneautsville  First  Nat.  Bank 
V.  Robinson,  105  Iowa  463,  75  N.  W.  334. 

Minnesota, —  Brown  v.  Doyle,  69  Minn.  543, 
72  N.  W.  814. 

Missouri. —  Bates  County  Bank  v.  Ander- 
son, 85  Mo.  App.  351. 

Wisconsin. —  Trapp  v.  New  Birdsall  Co., 
109  Wis.  543,  85  N.  W.  478. 

England. —  Wieler  v.  Schilizzi,  17  C.  B. 
619,  25  L.  J.  C.  P.  89,  4  Wkly.  Rep.  209, 
84  E.  C.  L.  619. 

Canada. —  Denison  v.  Taylor,  6  Ont.  L.  Rep. 
93,  2  Com.  L.  Rep.  1. 

Capacity  of  machine. — A  warranty  that  a 
cotton  press  will  press  "  at  the  rate  of  60 
bales  per  hour  "  is  not  a  warranty  that  it 
will  press  at  that  rate  for  a  day  of  ten  hours, 
but  only  for  a  limited  time.  Hazlehurst 
Compress,  etc.,  Co.  v.  Boomer,  etc..  Compress 
Co.,  48  Fed.  803,  1  C.  C.  A.  102.  A  warranty 
that  stationary  engines  will  develop  rated 
horse  power  on  a  fixed  fuel  consumption  is 
not  a  warranty  of  the  fuel  economy  of  the 
engines  when  carrying  any  less  load  than  re- 
quired to  develop  their  rated  horse  power;  it 
appearing  that  such  engines  will  not  run 
with  the  same  fuel  economy  at  an  under  load 
as  at  the  rated  load.  Ames  v.  Norwich  Light 
Co.,  122  N.  Y.  App.  Div.  319,  106  N.  Y. 
Suppl.  952. 

Attachments  supplied  by  buyer. — ^Where  a 
heating  plant  was  installed  under  a  contract 
requiring  the  purchaser  to  furnish  flues  of 
a  sufficient  draft  for  the  ranges  used  in  con- 
nection with  the  system,  but  there  was 
nothing  showing  that  a  greater  draft  than  or- 
dinarily used  with  such  ranges  was  required, 
the  furnishing  of  flues  capable  of  supplying 
the  draft  usually  required  for  such  ranges 
was  a  sufficient  compliance  with  the  contract 
by  the  purchaser  to  defeat  a  defense  to  an 
action  for  a  breach  of  warranty  that  the  pur- 
chaser had  not  furnished  flues  according  to 
contract.  Brummett  v.  Nemo  Heater  Co.,  177 
Mass.  480,  59  N.  E.  58. 

Comparison  with  other  articles. —  Plaintiff 
contracted  to  furnish  glue  for  a  specific  use 
to  defendants,  who  were  furniture  manufac- 
turers, the  contract  providing  that  the  qual- 
ity was  to  be  "  up  to  standard,  or  the  same 
as  has  been  delivered  during  past  sixty  days." 
Plaintiff  understood  the  use  to  be  made  of  the 
glue,  and  prior  to  the  making  of  the  contract 
had  supplied  defendants  with  samples  for 
testing  purposes.  It  was  held  that  the  con- 
tract was  a  warranty  that  the  glue  should  be 
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of  such  articles,^*  and  a  warranty  in  general  terms  that  an  article  is  suitable  for 
general  purposes  is  not  a  warranty  that  it  is  suitable  for  any  special  purpose/^  or, 
in  the  case  of  a  machine,  that  it  will  do  the  work  as  economically  as  some  other 
machine.^^  Nevertheless  a  warranty  that  a  machine  is  in  working  order  is  not 
merely  a  warranty  that  the  machine  will  operate  but  that  it  will  do  the  work  it 
is  intended  to  do  in  a  proper  manner.^*  A  warranty  that  is  specific  must  be  ful- 
filled according  to  its  terms,  and  if  loss  occurs  through  any  defect  in  the  article 
within  the  terms  of  the  warranty,  it  is  a  breach  for  which  the  seller  is  liable.^^  So 


equal  to  that  furnished  during  the  testing 
period.  American  Glue  Co.  v.  Rayburn,  150 
Mich.  616,  114  N.  W.  395.  In  an  action  on 
a  warranty  guaranteeing  that  an  engine  sold 
was  capable,  with  proper  management,  of 
doing  as  much  as  other  engines  of  like  size 
and  proportions,  it  was  error  to  submit  the 
question  of  a  breach  thereof  to  the  jury  on 
evidence  as  to  the  ability  of  the  engine  to 
maintain  fifteen  horse  pov/er,  its  rated  power, 
and  to  run  a  threshing  outfit  requiring  that 
power,  as  the  warranty  was  not  as  to  horse 
power,  but  was  as  to  its  ability  to  do  as 
much  as  other  engines  generally  of  like  size 
and  proportions.  Trapp  V.  New  Birdsall  Co., 
109  Wis.  543,  85  N.  W.  478.  See  also  Iroquois 
Furnace  Co.  v.  Wilkin  Mfg.  Co.,  77  111.  App. 
59,  holding  that  a  warranty  that  certain  en- 
gines, built  according  to  certain  specifica- 
tions, shall  be  equal  or  superior  to  any  engine 
on  the  market,  includes  only  such  other  en- 
gines as  are  of  the  same  specifications  with 
the  engines  in  question. 

Warranty  of  superior  quality. — ^.^n  express 
warranty  that  an  animal  sold  was  of  superior 
quality  and  free  from  vices  was  not  sus- 
tained by  proof  that  such  animal  was  as 
good  as  the  ordinary  run  of  animals.  Zinn 
V.  Hyatt,  60  Mo.  App.  627. 

Statutory  provisions. — A  sale  of  flour  for 
exportation  warranted  superfine  requires  that 
it  shall  be  good  and  merchantable  as  super- 
fine according  to  the  act  of  April  15,  1835, 
relating  to  the  inspection  of  flour.  Adams  V. 
Rogers,  9  Watts  (Pa.)  121. 

51.  Glidden  v.  Pooler,  50  111.  App.  36. 

Animals  for  breeding  purposes. — ^Where  a 
Percheron  stallion  is  warranted  a  "  sure  foal 
getter,"  and  it  appears  that  the  Percheron 
breed  did  not,  on  an  average,  get  in  foal 
more  than  fifty  per  cent  of  the  mares  served, 
the  warranty  must  be  interpreted  with  ref- 
erence to  that  fact.  Glidden  v.  Pooler,  50  111. 
App.  36.  To  the  same  efi'ect  see  Brown  v. 
Doyle,  69  Minn.  543,  72  N.  W.  814.  But  the 
requirements  of  such  a  warranty  were  not 
satisfied  where,  with  proper  handling,  only 
eight  mares  out  of  fifty-five  served  were 
gotten  with  foal.  McCorkell  v.  Karhoff,  90 
Iowa  545,  58  N.  W.  913. 

Uniformity  of  quality. — A  warranty  of 
quality  presupposes  that  the  goods  shall  be 
uniformly  of  the  quality  designated.  Harper 
V.  Baird,' 3  Pennew.  (Del.)  110,  50  Atl.  326. 

Defects  in  plan  of  construction  are  not 
covered  by  a  warranty  of  good  workmanship. 
J.  I.  Case  Plow  Works  v,  Niles,  etc.,  Co.,  90 
Wis.  590,  63  N.  W.  1013. 


52.  Reeves  v.  Byers,  155  Ind.  535,  5'8  N.  E. 
713;  Edwards  V.  OoUson,  5  Lans.  (N.  Y.) 
324. 

Capacity  of  boiler. — A  contract  for  a  boiler 
"  to  be  allowed  130  pounds  of  steam  working 
pressure  by  United  States  inspectors "  does 
not  call  for  one  warranted  to  produce  and 
maintain  one  hundred  and  thirty  pounds 
working  pressure  but  merely  that  it  will  sus- 
tain such  pressure.  Milwaukee  Boiler  Co.  v. 
Duncan,  87  Wis.  120,  58  N.  W.  232,  41  Am. 
St.  Rep.  33. 

53.  Davis  Calyx  Drill  Co.  v.  Mallory,  137 
Fed.  332,  69  C.  C.  A.  662,  69  L.  R.  A.  973, 
where  it  was  said  that  such  a  covenant 
can  be  introduced  by  express  contract  only. 

54.  Leggoe  v.  Mayer,  2  Pa.  Super.  Ct.  529, 
39  Wkly.  Notes  Cas.  247. 

55.  'New  York. —  Lichtenstein  v.  Rabolin- 
sky,  98  N.  Y.  App.  Div.  516,  90  K  Y.  Suppl. 
247  [affirmed  in  184  N.  Y.  520,  76  N.  E. 
1099,  91  N.  Y.  Suppl.  615] ;  J.  R.  Alsing  Co. 
V.  New  England  Quartz,  etc.,  Co.,  66  N.  Y. 
App.  Div.  473,  73  N.  Y.  Suppl.  347  [affirmed 
in  174  N.  Y.  536,  66  N.  E.  1110]. 

Pennsylvania. —  Wyckoff  v.  Artley,  142  Pa. 
St.  467,  21  Atl.  877;  Wilson  v.  Belles,  22  Pa. 
Super.  Ct.  477. 

Texas. —  McKinney  v.  Fort,  10  Tex.  220. 

Washington. —  Tacoma  Coal  Co.  v.  Bradley, 
2  Wash.  600,  27  Pac.  454,  26  Am.  St.  Rep. 
890. 

Canada. —  Hardy  v.  Fairbanks,  2  Nova 
Scotia  432. 

Illustrations. — A  warranty  that  lumber  is 
of  "  first  quality  "  is  broken  if  it  is  not  prop- 
erly seasoned  so  that  by  reason  of  shrinkage 
joints  open  in  the  woodwork.  Rockwell 
Mfg.  Co.  V.  Cambridge  Springs  Co.,  21  Pa.  Co. 
Ct.  248.  So  too  a  warranty  by  the  manufac- 
turer of  a  gasoline  engine  that  it  is  safe, 
reliable,  and  can  be  run  without  danger  is 
broken  by  an  explosion  from  an  unknown 
cause.  Charter  Gas-Engine  Co.  v.  Kelhim,  79 
N.  Y.  App.  Div.  231,  79  N.  Y.  Suppl.  1010. 

Maximum  and  minimum  quality. — ^^^lere 
melting  pots  used  in  glass  making  are  war- 
ranted to  withstand  a  temperature  of  from 
one  thousand  eight  hundred  to  two  thousand 
seven  hundred  degrees  there  is  no  breacli  if 
the  pots  melt  at  a  temperature  of  from  two 
thousand  to  two  thousand  four  hundred  de- 
grees. Stackfleth  r.  Denuith  Glass  ]\[fg.  Co., 
25  Misc.  (N.  Y.)  482,  54  N.  Y.  Suppl.  980. 

Negotiable  paper. — A  warranty  that  a  note 
is  collectable  is  not  broken  if  the  maker  was 
solvent  at  the  date  of  maturity.  IVleeker  r. 
Denison,  Brayt.  (Vt.)  237.    So  a  warranty 
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a  warranty  of  fitness  for  purpose  is  a  specific  warranty  of  quality,  and  is  broken 
no  matter  what  the  general  quality  may  be,  if  the  article  is  not  in  fact  suitable  for 
the  purpose  specified.^® 

b.  Use  of  Article.  A  warranty  of  quality  or  fitness  for  purpose  contemplates 
reasonably  good  management  in  the  use  of  the  article  "  by  persons  of  ordinary 


that  a  promissory  note  is  the  genuine  one  of 
the  maker  is  not  broken  because  the  maker 
was  an  infant  when  the  note  was  made  and 
became  payable,  since  such  a  warranty  affirms 
nothing  respecting  the  validity  of  the  note  as 
a  binding  obligation.  Baldwin  i\  Van 
Deusen,  37  N.  Y.  487.  But  a  warranty  that 
certain  county  warrants  were  "  genuine  and 
regularly  issued"  is  broken  if  they  do  not 
bear  the  seal  of  the  county.  Smeltzer  v. 
White,  92  U.  S.  390,  23  L.  ed.  508. 

Book-accounts. — Where  book-accounts  are 
transferred  with  a  warranty  that  they  are 
existing  and  unpaid,  if  they  are  in  fact  paid 
or  have  never  existed,  it  constitutes  a  breach 
of  the  warranty.  J.  G.  Shaw  Blank  Book  Co. 
V.  Maybell,  86  Minn.  241,  90  N.  W.  392. 

Sale  of  animals. — A  warranty  that  a  pony 
is  gentle  is  broken  if  he  proves  vicious  im- 
mediately after  the  sale.  Hafner  r.  McCaf- 
frey, 19  Misc.  (N.  Y.)  138,  43  K  Y.  Suppl. 
279.  So  a  warranty  that  horses  are  "  kind 
in  every  respect "  is  broken  if  one  of  the 
horses  is  in  the  habit  of  making  sudden 
plunges  without  cause.  Hall  i".  Colyer,  5 
Silv.  Sup.  (K  Y.)  235,  8  N.  Y.  Suppl  801. 

Kind  in  harness. — Where  a  horse  had  been 
sold  under  a  warranty  that  he  was  sound 
and  kind  in  all  harness,  the  fact  that,  after 
he  had  been  driven  safely  before  a  hansom 
cab,  he  ran  away  for  some  unknown  reason, 
does  not  show  a  breach  of  warranty;  it  ap- 
pearing that  the  cab  was  improperly  suited 
to  his  build,  and  that  he  had  previously  been 
gentle.  Brown  v.  Horowitz,  35  Misc.  (N.  Y.) 
287,  71  N.  Y.  Suppl.  702. 

A  warranty  that  a  horse  is  sure-footed  and 
all  right  in  every  way,  excepting  only  stum- 
bling from  temporary  causes,  is  broken  if  he 
has  such  an  organic  defect  that  his  stumbling 
can  only  be  avoided  by  a  peculiar  mode  of 
shoeing,  which  the  vendee,  using  reasonable 
diligence,  cannot  discover.  Morse  v.  Pitman, 
64  N.  H.  11,  4  Atl.  880. 

Warranty  that  horse  is  "all  right." — A 
warranty  that  a  horse,  partly  blind,  "  was  all 
right,  except  that  he  would  sometimes  shy," 
is  not  as  a  matter  of  law  a  representation 
that  the  horse  was  partially  blind,  so  as  to 
relieve  the  vendor  of  liability  on  his  war- 
ranty.   Kingsley  v.  Johnson,  49  Conn.  462. 

Where  a  horse  was  warranted  to  be  kind 
and  true,  and  of  sound  wind,  the  fact  that 
on  being  taken  from  the  seller's  stable  to 
that  of  the  buyer  it  became  so  stiff  as  to  be 
scarcely  able  to  move  was  not  a  breach  of 
the  warranty.  Johansmeyer  v.  Kearney,  37 
m^c.  (N.  Y.)  785,  76      Y.  Suppl.  930. 

Warranty  that  article  shall  pass  inspection. 
—  Where  plaintiff  sold  defendant  hose  under 
a  guaranty  that  it  would  pass  inspection  of 
the  fire  department  and  underwriters,  and  it 
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appeared  that  the  fire  department  could  not 
approve  the  hose,  because  it  failed  to  con- 
form to  certain  of  its  requirements,  defendant 
could  not  be  held  liable  because  the  hose  had 
not  been  officially  rejected  by  the  fire  de- 
partment after  a  test.  Eureka  Fire  Hose  Co. 
V.  Reynolds,  86  N.  Y.  Suppl.  753. 

Proof  that  a  horse  is  a  "  good  drawer " 
only  will  not  satisfy  a  warranty  that  he  is 
"  a  good  drawer,  and  pulls  quietly  in  har- 
ness." Coltherd  V.  Puncheon,  2  D.  &  R.  10, 
1  L.  J.  K.  B.  0.  S.  2,  16  E.  C.  L.  65. 

66.  Sims  V.  Howell,  49  Ga.  620;  0.  H. 
Jewell  Filter  Co.  v.  Kirk,  102  111.  App.  246 
[affirmed  in  200  111.  382,  65  N.  E.  698]; 
Van  Pub.  Co.  v.  Westinghouse,  72  N.  Y.  App. 
Div.  121,  76  N.  Y.  Suppl.  340. 

Scope  of  warranty. —  In  an  action  on  a 
promissory  note  where  the  defense  was  breach 
of  warranty  in  the  sale  of  a  mowing  machine 
for  which  the  note  was  given,  and  defendant 
testified  that  the  machine  was  warranted  to 
cut  ordinary "  grass,  and  that  it  worked 
all  right,  except  that  it  would  not  cut 
"  wire  "  grass,  but  there  was  no  evidence  that 
"  wire  "  grass  was  *"  ordinary  "  grass,  a  ver- 
dict for  defendant  should  be  set  aside.  Min- 
neapolis Harvester  Works  v.  Hedges,  11  Nebr. 
46,  7  N.  W.  531. 

Sale  of  heater. — A  contract  to  furnish  and 
put  up  a  furnace  in  defendant's  house,  which 
provided  that  plaintiff  would  complete  it 
"  ready  for  use,"  and  contained  a  specific 
guaranty  of  heating  capacity,  and  stated  that, 
on  notice  of  its  failure  to  properly  heat  the 
house,  plaintiff  would  have  an  option  to 
make  it  heat  properly  or  remove  it,  em- 
bodies an  express  warranty  that  it  would  be 
suitable  for  heating  the  house,  so  that  if  it 
fails  to  heat  as  specified,  and  emits  gas  in 
great  quantities,  and  plaintiff  attempts  to 
fix  it,  but  fails,  and  defendant  refuses  to  ac- 
cept it,  the  contract  price  cannot  be  recov- 
ered. Fuller-Warren  Co.  v.  Shurts,  95  Wis. 
606,  70  N.  W.  683. 

57.  Pennell  v.  McAffertv,  84  111.  364 ;  E.  B. 
Constantine  Mfg.  Co.  v.  Reynolds,  123  N.  Y. 
App.  Div.  555,  108  N.  Y.  Suppl.  36;  Brown 
v.  Horowitz,  35  Misc.  (N.  Y.)  287,  71  N.  Y. 
Suppl.  702;  Mack  v.  Sloteman,  21  Fed.  109; 
Johnson  v.  Moore,  34  Nova  Scotia  85.  In 
Gaar  v.  Hicks,  (Tenn.  Ch.  App.  1897)  42 
S.  W.  455,  it  was  held  that  no  breach  of  a 
warranty  that  a  carriage  is  fit  to  transport 
a  clover  huller  from  farm  to  farm  is  shown 
by  the  fact  that  an  arched  sill,  forming  part 
of  such  carriage,  broke  while  the  carriage  was 
being  hauled  with  another  vehicle  which  was 
chained  to  the  rear  axle,  and  materially  in- 
creased the  strain. 

Knowledge  and  skill  of  buyer. —  In  the  sale 
of  a  specml  kind  of  a  known  general  ma- 
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skill  and  experience,^ ^  and  is  not  broken  where  the  failure  of  the  article  to  give 
satisfaction  is  due  to  mismanagement  by  the  purchaser/^  although  if  an  actual 
defect  exists  the  effect  thereof  as  a  breach  of  warranty  is  not  destroyed  because 
enhanced  by  mismanagement.®^  A  warranty  of  a  machine  extends  only  to  the 
capacity  of  the  machine  when  operated  by  the  power  for  which  it  is  designed, 
although  attachments  are  suppHed  for  use  with  another  power  in  case  of  failure 
of  the  first.  ®^  And  generally  a  warranty  of  a  machine  presupposes  that  it  shall 
be  operated  under  proper  conditions  suitable  to  its  use,®^  and  that  the  specification 
of  conditions  under  which  the  machine  was  to  be  used  will  be  adhered  to.^^  But 
a  breach  of  warranty  will  not  be  excused  because  the  conditions  were  not  favor- 
able if  the  seller  did  not  specify  in  the  agreement  the  conditions  under  which  the 
machine  was  to  be  set  up  and  operated.®* 

e.  Warranty  of  Whole  as  Warranty  of  Part.  A  warranty  of  a  machine  or 
apparatus  covers  the  whole  and  every  essential  part  thereof,®^  so  that  a  failure  of 
part  of  a  machine  to  work  smoothly  and  well  is  a  breach  of  a  general  warranty 
that  the  machine  as  a  whole  would  so  work.®®    But  a  warranty  of  a  machine  does 


terial  for  a  particular  purpose,  the  circum- 
stances implying  a  warranty  that  the  ma- 
terial is  reasonably  fit  for  the  purpose  in- 
tended if  the  special  material  sold  requires 
a  different  manner  of  treatment  in  applying 
it  to  the  purpose  intended  than  that  required 
in  the  use  of  the  same  general  material  of 
other  kinds,  and  this  different  requirement  is 
known  to  the  seller  and  not  to  the  buyer, 
the  warranty  is  broken  if  the  buyer  treats 
tlie  material  as  similar  material  is  custom- 
arily treated,  and  if,  so  used,  it  does  not 
prove  reasonably  fit  for  the  purpose.  Omaha 
Coal,  etc.,  Co.  v.  Fay,  37  Nebr.  68,  55  N.  W. 
211. 

Injury  due  partially  to  negligence.— Where 
a  buggy  is  sold  on  a  warranty  for  one  year, 
an  action  will  lie  for  breach  of  warranty  if 
the  buggy  proves  defective,  with  proper  use, 
during  the  year,  although  it  may  also  be 
injured  to  some  extent  by  reckless  driving. 
Null  V.  Watkins,  60  111.  App.  256. 

58.  Woodruff  v.  Weeks,  28  Conn.  328; 
Haney-Campbell  Co.  V.  Preston  Creamery  As- 
soc., 119  Iowa  188,  93  N.  W.  297;  Gammar 
V.  Borgain,  27  Iowa  369;  Fuller  v.  Schroeder, 
20  Nebr.  631,  31  N.  W.  109.  See  also  Burk 
V.  Keystone  Mfg.  Co.,  19  Ind.  App.  556, 
48  N.  E.  382,  holding  that  a  warranty  pro- 
viding that,  on  notice  of  the  insufficiency 
of  the  machine  sold,  the  seller  shall  send  a 
competent  man  to  remedy  the  defect,  the  pur- 
chaser rendering  assistance,  does  not  require 
the  seller  to  teach  the  purchaser  how  to  oper- 
ate the  machine,  and  if  the  failure  of  the 
machine  is  due  to  the  unskilfulness  of  the 
purchaser,  the  seller  may  recover  the  price. 

Instructions  of  seller. — Where  cement  is 
sold  for  use  in  plastering  a  dwelling  with  a 
warranty  of  fitness  for  that  purpose,  unskil- 
fulness in  the  manner  of  applying  the  ce- 
ment is  no  defense  to  an  action  for  breach 
of  the  warranty,  if  the  manner  employed  was 
one  adopted  from  instructions  furnished  for 
the  seller.  Nye,  etc.,  Co.  r.  Snyder,  56  Nebr. 
754,  77  N.  W!  118. 

59.  Allington,  etc.,  Mfg.  Co.  r.  Detroit 
Reduction  Co.,  133  Mich.  427,  95  N.  W.  562; 
Callahan  v.  Morse,  37  Mo.  App.  189;  E.  B. 


Constantine  Mfg.  Co.  v.  Reynolds,  123  N.  Y. 
App.  Div.  555,  108  N.  Y.  Suppl.  36;  Miller 
V.  F.  R.  Patch  Mfg.  Co.,  101  N.  Y.  App.  Div. 
22,  91  N.  Y.  Suppl.  870;  Geddes  v.  Penning- 
ton, 5  DoAV.  159,  3  Eng.  Reprint  1287. 

60.  Wingate  Johnson,  126  Iowa  154, 
101  N.  W.  751. 

61.  Whittier  Mach.  Co.  v.  Grafi'am,  156 
Mass.  415,  31  N.  E.  485,  where  a  hydraulic 
elevator  designed  to  be  operated  by  steam 
pumps  and  pressure  tanks  was  also  supplied 
with  attachments  for  connecting  with  the 
water  main. 

62.  Maryland. —  Kernan  v.  Crook,  100  Md. 
210,  59  Atl.  753. 

Missouri. —  Tower  v.  Pauley,  76  Mo.  App. 
287. 

'Neio  York. —  Howard  V.  American  Mfg.  Co., 
15  Misc.  4i  36  N.  Y.  Suppl.  430  [affirmed  in 
162  N.  Y.  347,  56  N.  E.  986];  Bierman  v. 
City  Mills  Co.,  10  Misc.  140,  30  N.  Y.  Suppl. 
929  [reversed  on  other  grounds  in  151  N.  Y. 
482,  45  N.  E.  856,  56  Am.  St.  Rep.  635,  37 
L.  R.  A.  799]. 

Wiscojisin. —  Fisk  v.  Tank,  12  Wis.  276,  78 
Am.  Dec.  737. 

United  States. —  Mack  v.  Sloteman,  21  Fed.. 
109. 

63.  Exhaust  Ventilator  Co.  v.  Chicago,  etc., 
R.  Co.,  66  Wis.  218,  28  N.  W.  343,  57  Am. 
Rep.  257;  Mack  r.  Sloteman,  21  Fed.  109. 

64.  Creamery  Package  Mfg.  Co.  r.  Benton 
County  Creamery  Co.,  120  Iowa  584.  95  N.  W. 
188. 

65.  Raynor  V.  Brvant,  43  Kan.  492.  23  Pac. 
601;  Watson  r.  Beckett,  2  Kan.  App.  232.  43 
Pac.  787 ;  Fairbanks  v.  De  Lissa,  30  Mo. 
App.  711;  Miller  r.  F.  R.  Patch  :\[fo:.  Co.. 
101  N.  Y.  App.  Div.  22,  91  N.  Y.  Suppl.  870: 
Gaar  r.  Hicks,  (Tenn.  Ch.  App.  1897)  42 
S.  W.  455. 

66.  Giles  V.  San  Antonio  Foundry  Co., 
(Tex.  Civ.  App.  1897)  42  S.  _W.  1020.' 

Entire  contract. — A  provision  in  an  order 
for  a  machine  that  the  failure  of  the  war- 
ranty as  to  any  separate  part  or  attachment 
of  tiie  machine  shall  not  affect  the  liability 
of  the  purchaser,  except  as  to  such  part  or 
attachment,  does  not  apply  to  a  i>art  or  at- 
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not  necessarily  extend  to  or  include  attachments  by  means  of  which  such  machine 
is  operated.®^ 

d.  Warranty  of  Soundness.  A  warranty  that  an  animal  is  sound  implies  the 
absence  of  any  defect  or  disease  which  impairs  or  in  its  progress  will  impair  the 
animal's  natural  usefulness  for  the  purpose  for  which  it  is  purchased/^  and  is 
breached  by  any  defects  which  render  it  permanently  less  serviceable/^  although 
the  defect  may  not  be  fully  developed  at  the  time  of  the  sale,^°  and  although  the 


tachment  furnished  with  the  machine  at  a 
gross  price.  Kobinson  v.  Berkey,  111  Iowa 
550,  82  N,  W.  972. 

67.  Griggs  v.  Stone,  51  N.  J.  L.  549,  18 
Atl.  1094,  7  L.  K.  A.  48;  Troy  Laundry  Co. 
V.  Henry,  23  Oreg.  232,  31  Pac.  484,  holding 
that  on  a  sale  of  a  machine  and  the  shaft 
and  pulleys  with  which  it  Avas  to  be  operated 
a  warranty  on  the  machine  did  not  cover  the 
pulleys. 

Attachments  excepted  from  warranty. — 

Where  a  contractor  agrees  to  build  an  ex- 
perimental machine,  the  first  under  a  new 
patent,  on  plans  to  be  approved  by  the  pat- 
entee, with  warranty  for  the  workmanship 
and  materials  of  his  own  shop,  but  expressly 
excepting  from  the  warranty  the  boiler  and 
other  parts  bought  outside,  and  the  working 
of  the  machine  as  a  whole,  the  relative  capac- 
ity of  the  boiler  and  engines  is  not  a  matter 
of  the  contractor's  workmanship,  nor  is  he 
liable  for  an  error  therein.  Cyclone  Steam 
Snowplow  Co.  V.  Vulcan  Iron  Works,  52  Fed. 
920,  3  C.  C.  A.  352. 

68.  Kenner  v.  Harding,  85  111.  264,  28  Am. 
Eep.  615;  Kiddell  v.  Burnard,  C.  &  M.  291, 
6  Jur.  327,  11  L.  J.  Exch.  268,  9  M.  &  W. 
668,  41  E.  C.  L.  162;  Coates  V.  Stephens,  2 
M.  &  Rob.  157.  And  see  Putt  v.  Duncan,  2 
111.  App.  401. 

"  Sound  and  kind,"  a  warranty  of  soundness 
see  Brown  v.  Bigelow,  10  Allen  (Mass.)  242. 

"  Sound  and  free  from  disease "  imports 
that  a  horse  is  not  diseased.  Johnson  v. 
Wallower,  15  Minn.  472. 

"  Sound  and  right "  imports  that  a  horse  is 
right  in  conduct  and  behavior  as  to  all  mat- 
ters materially  affecting  its  value  as  well  as 
in  physical  condition.  Walker  v.  Hoisington, 
43  Vt.  608. 

"  Sound  mind  and  health  "  imports  that  a 
slave  is  sound  in  mind  and  sound  in  health. 
Harrell  v.  Norvill,  50  N.  C.  29. 

"Soundness"  of  a  slave  extends  to  mind 
and  body.  Simpson  v.  McKay,  34  N.  C.  141, 
143. 

Roaring  is  not  unsoundness  in  a  horse, 
unless  it  is  shown  to  proceed  from  some 
disease  or  organic  defect.  Bassett  v.  Collis, 
2  Campb.  523,  11  Eev.  Rep.  786. 

Result  of  defect  not  apparent. —  Mere  bad- 
ness of  shape  is  not  unsoundness,  although 
lameness  may  result  at  a  future  time.  Bailey 
V.  Forrest,  2  C.  &  K.  131,  61  E.  C.  L.  131; 
Brown  v.  Elkington,  10  L.  J.  Exch.  336,  8 
M.  &  W.  132;  Dickinson  v.  Follett,  1  M.  & 
Rob.  299.  But  where  a  splint  was  visible  at 
the  time  of  the  sale  and  afterward  caused 
lameness,  the  seller  was  nevertheless  liable 
on  his  warranty.    Margetson  v.  Wright,  8 
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Bing.  454,  1  L.  J.  C.  P.  128,  1  Moore  &  S. 
622,  21  E.  C.  L.  617;  Smith  v.  Bryant,  10 
Jur.  N.  S.  1107,  11  L.  T.  Rep.  N.  S.  346,  13 
Wkly.  Rep.  79.  Bone  spavin  in  the  hock  is 
unsoundness  in  a  horse,  whether  it  produces 
lameness  apparent  at  the  time  of  the  war- 
ranty or  not,  and  although  it  may  not  pro- 
duce lameness  for  years  after.  Watson  v. 
Denton,  7  C.  &  P.  85,  32  E.  C.  L.  512. 

A  cough  unless  proved  to  be  of  quite  a 
temporary  nature  is  an  unsoundness.  Shil- 
litoe  V.  Claridge,  2  Chitt.  425,  18  E.  C.  L. 
719. 

The  habit  of  making  sudden  plunges  with- 
out cause  is  unsoundness  in  a  horse.  Hall  v. 
Colyer,  55  Hun  (N.  Y.)  611,  8  N.  Y.  Suppl. 
80L 

Crib-biting  which  has  not  yet  produced  dis- 
ease or  alteration  of  structure  is  not  an  un- 
soundness, but  is  a  vice,  under  a  warranty 
that  a  horse  is  sound  and  free  from  vice. 
Scholefield  v.  Robb,  2  M.  &  Rob.  210.  See 
also  Broennenburgh  v.  Havcock,  Holt  N.  P. 
030,  17  Rev.  Rep.  682,  3  E*^.  C.  L.  247. 

Want  of  castrating  in  a  male  mule  does  not 
meet  an  allegation  of  unsoundness.  Duck- 
worth V.  Walker,  46  N.  C.  507. 

Question  for  jury. —  The  soundness  or  un- 
soundness of  a  horse  is  a  question  peculiarly 
fit  for  the  consideration  of  a  jury,  and  the 
court  will  not  set  aside  a  verdict  for  a  pre- 
ponderance of  conflicting  evidence.  Lewis  i". 
Peake,  2  Marsh.  431,  7  Taunt.  153,  17  Rev. 
Rep.  475,  2  E.  C.  L.  303. 

69.  Illinois. —  Kenner  v.  Harding,  85  111. 
264,  28  Am.  Rep.  615;  Devine  v.  Ryan,  115 
111.  App.  498. 

Michigan. — Otto  v.  Braman,  142  Mich.  185, 
105  N.  W.  601. 

Pennsylvania. —  Southard  v.  Haywood,  32 
Leg.  Int.  4. 

Texas.— Snyder  V.  Baker,  (Civ.  App.  1896) 
34  S.  W.  981. 

England. —  Holliday  v.  Morgan,  1  E.  &  E. 
],  5  Jur.  N.  S.  69,  28  L.  J.  Q.  B.  9,  7  Wkly. 
Rep.  7,  102  E.  C.  L.  1;  Onslow  v.  Fames,  2 
Stark,  81,  19  Rev.  Rep.  680,  3  E.  C.  L. 
326. 

Scope  of  warranty. —  The  seller  of  a  slave 
does  not  warrant  that  the  slave  will  not  be 
attacked  by  disease  within  the  time  limited, 
nor  that  he  will  resist  the  disease  without  the 
aid  of  medicine  or  medical  treatment;  but  he 
does  warrant  against  any  incurable  disease. 
McLellan  v.  Williams,  11  La.  Ann.  721.  But 
see  Coates  v.  Stephens,  2  M.  &  Rob.  157. 

70.  Mosely  v.  Gordon,  16  Ga.  384;  Fondren 
V.  Durfee,  39  Miss.  324;  Shewalter  v.  Ford, 
34  Miss.  417;  McCann  V.  Ullman,  109  Wis. 
574,  85  N.  W.  493. 
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defect  was  not  known  to  the  seller.'^  The  warranty  does  not  extend  to  temporary 
and  curable  defects  not  impairing  the  present  usefulness  of  the  animal/^  and  in 
some  cases  the  rule  is  laid  down  broadly  that  temporary  and  curable  defects  do 
not  constitute  a  breach  of  warranty/^  although  the  weight  of  authority  is  to  the 
effect  that  a  warranty  of  soundness  is  broken  if  the  animal  at  the  time  of  the  sale 
has  an}^  infirmity  which  renders  it  temporarily  less  valuable  or  less  fit  for  present 
use,  although  such  infirmity  is  not  permanent.'*  Generally  a  mere  predisposition 
to  a  disease  undeveloped  into  actual  disease  is  not  unsoundness.'^  But  there  is 
unsoundness  where  there  is  a  physical  condition  showing  that  the  seeds  of  a  disease 
had  been  planted  in  an  animal's  system  which  afterward  develop  into  the  perfect 
disease.'^ 

7.  Warranty  of  Merchantability.  Where  goods  sold  by  a  manufacturer  under 
a  descriptive  term  known  in  the  trade  to  a  buyer  for  further  manufacture  are 
known  to  be  likely  to  take  fire  under  the  conditions  to  which  they  will  be  sub- 
jected, but  the  goods  are  properly  describable  under  the  term  used,  and  are 
fit  for  sale  and  some  valuable  use  under  the  description,  the  implied  warranty  of 
merchantability  is  satisfied.'' 

F.  Effect  of  Breach.  On  a  breach  of  warranty  the  buyer  is  not  bound  to 
accept  rescission  and  a  return  of  the  purchase-money,'^  but  may  recover  his 
damages  in  an  independent  action,'®  or  set  up  a  counter-claim  in  an  action  for 
the  price, or  if  the  goods  are  worthless  defeat  an  action  for  the  price. As  a 
warranty  is  not  an  agreement  to  indemnify  it  is  not  necessary  that  there  should 
have  been  an  actual  loss  to  the  buyer  to  constitute  a  breach. 

G.  Notice  of  Defects  to  Seller  —  l.  In  General.  Ordinarily,  unless  it  is 
so  stipulated  in  the  contract,  the  buyer  is  not  obliged  to  give  the  seller  notice  of 
defects  in  order  to  avail  himself  of  a  breach  of  the  warranty,    either  in  an  action 


71.  Mitchell  v.  Pinkney,  127  Iowa  696,  104 
N.  W.  286. 

72.  Roberts  v.  Jenkins,  21  N.  H.  116,  53 
Am.  Dec.  169. 

73.  Whitney  v.  Taylor,  54  Barb.  (N.  Y.) 
536;  Gadsden  v.  Raysor,  9  Rich.  (S.  C.)  276; 
Smith  v\  Rice,  1  Bailey  (S.  C.)  648;  Gar- 
ment V.  Barrs,  2  Bsp.  673;  Bolden  v. 
Brogden,  2  M.  &  Rob.  113. 

74.  Buford  v.  Gould,  35  Ala.  265 ;  Marshall 
V.  Wood,  16  Ala.  806;  Kornegay  V.  White, 
10  Ala.  255;  Kenner  v.  Harding,  85  111.  264, 
28  Am.  Rep.  615;  Roberts  v.  Jenkins,  21 
N.  H.  116,  53  Am.  Dec.  169;  Elton  v.  Brog- 
don,  4  Campb.  281;  Kiddell  v.  Burnard, 
C.  &  M.  291,  6  Jur.  327,  11  L.  J.  Exch.  268, 
9  M.  &  W.  668,  41  E.  C.  L.  162;  Elton  v. 
Jordan,  1  Stark.  127,  2  E.  C.  L.  56.  And  see 
Thompson  v.  Bertrand,  23  Ark.  730. 

75.  Fry  v.  Throckmorton,  2  B.  Mon.  (Ky.) 
450;  Woodbury  v.  Bobbins,  10  Cush.  (Mass.) 
520;  Herndon  v.  Bryant,  39  Miss.  335.  Com- 
pare Dean  v.  Traylor,  8  Ga.  169. 

76.  Woodbury  V.  Bobbins,  10  Cush.  (Mass.) 
520. 

77.  Leavitt  v.  Fiberoid  Co.,  196  Mass.  440, 
82  N.  E.  682,  15  L.  R.  A.  N.  S.  885,  holding, 
however,  that  where  goods,  bought  from  a 
manufacturer  under  a  known  trade  designa- 
tion, as  ordinarily  manufactured,  although 
highly  inflammable,  were  not  commonly  liable 
to  take  fire  when  subjected  to  the  usual  heat 
in  further  manufacture,  and  there  was  no  in- 
spection or  other  circumstance  showing  that 
the  manufacturer  and  buyer  dealt  at  arm's 
length,  and  the  goods  delivered  were  liable 


to  take  fire  in  the  ordinary  process  of  further 
manufacture  and  had  no  substantial  value  for 
any  use,  there  was  a  breach  of  the  implied 
warranty  of  the  manufacturer  that  the  goods 
were  merchantable  for  the  ordinary  uses  to 
which  goods  of  that  name  were  put. 

78.  Marshall  v.  Wood,  16  Ala.  806. 

79.  See  infra,  VII,  J,  3,  a. 

80.  See  infra,  VII,  J,  3,  b. 

81.  Buick  Motor  Co.  v.  Reid  Mfg.  Co.,  150 
Mich.  118,  113  N.  W.  591. 

82.  Muller  v.  Eno,  14  N.  Y.  597. 

83.  Maine. —  Marshall  v.  Perry,  67  Me.  78. 
Michigan. — ■  American  Glue  Co.  v.  Rayburn, 

150  Mich.  616,  114  N.  W.  395. 

Missouri. —  Johnson  v.  Blanks,  34  Mo.  255. 

Pennsylvania. —  Dean  v.  Herrold,  37  Pa.  St. 
150. 

Rhode  Island. — Beane  v.  Tinkham,  14  R.  I. 
197. 

England. —  Freeman  r.  Baker,  5  B.  &  Ad. 
797,  27  E.  C.  L.  330,  5  C.  &  P.  475,  24 
E.  C.  L.  663,  3  L.  J.  K.  S.  17,  2  X.  &  M. 
446. 

See  43  Cent.  Dig.  tit.  *'  Sales,"  §  806. 

Warranty  of  title. — ^^Vhere  a  buyer  docs  not 
notify  the  seller  of  suit  brought  to  dispossess 
so  that  the  seller  has  no  o])portunity  to  de- 
fend the  title  the  buyer  cannot  avail  himself 
of  the  broach  of  warranty.  Houser  v.  U.  S., 
39  Ct.  CI.  508. 

Substitution  of  contract. — WHiere  a  defend- 
ant purchased  a  traction  engine  of  complain- 
ant, with  warranties,  the  coiitract  providing 
that  notice  of  defects  must  be  given  within 
ten  days,  and  the  engine  proving  defective, 
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for  damages  for  such  breach  ®*  or  by  way  of  counter-claim  aind  recoupment  in  an 
action  for  the  price. But  if  the  contract  provides  that  in  case  defects  develop 
the  seller  shall  have  notice  and  an  opportunity  to  replace  or  repair  the  article, 
notice  of  the  defects  must  be  given  to  fix  the  seller's  liability/®  and  the  seller's 
right  to  notice  is  not  affected  by  a  further  provision  for  the  return  of  the  article 
if  defective. The  failure  to  give  notice  will  not,  however,  prevent  the  buyer 
from  holding  the  seller  liable  for  fraud  in  substituting  inferior  goods  for  those 
actually  purchased. 

2,  Time  of  Giving  Notice.  Where  the  contract  provides  that  notice  must  be 
given  within  a  specified  time  the  condition  is  imperative.  ®®    And  under  a  provi- 


defendant  notified  complainant  at  the  same 
time  substituting  a  proposition,  which  was 
accepted  by  complainant,  to  take  another  en- 
gine of  like  pattern,  which  "  should  be  per- 
fect in  all  particulars,"  at  a  specified  price, 
the  second  purchase  was  not  governed  by 
the  former  contract,  as  to  notice  of  defects. 
Russell  v.  Hudson,  (Tenn.  Ch.  App.  1896) 
37  S.  W.  1001. 

84.  Connecticut. —  Kellogg  v.  Denslow,  14 
Conn.  411. 

/^Hnots.— Crabtree  v.  Kile,  21  111.  180. 
Indiana. —  Ferguson  v.  Hosier,  58  Ind.  438. 
Maryland. — McCeney  v.  Duvall,  21  Md.  166. 
Massachusetts.  —  Vincent   v.   Leland,  100 
Mass.  432. 

New  York.— MuUer  v.  Eno,  14  N.  Y.  597. 
North  Ca7-olina. —  Lewis  v.  Rountree,  78 
N.  C.  323. 

Texas. — Westinghouse  Electric  Mfg.  Co.  V. 
Troell,  30  Tex.  Civ.  App.  200,  70  S.  W.  324. 

Vermont. — Richardson  V.  Grandy,  49  Vt.  22. 

Wisconsin. —  Getty  v.  Rountree,  2  Finn. 
379,  54  Am.  Dec.  138,  2  Chandl.  28. 

England.— Fielder  v.  Starkin,  1  H.  Bl.  17, 
2  Rev.  Rep.  700. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1227. 

85.  Cook  V.  Tavener,  41  111.  App.  642; 
Muller  V.  Eno,  14  N.  Y.  597;  Gautier  v. 
Douglass  Mfg.  Co.,  13  Hun  (N  Y.)  514; 
Warren  v.  Van  Pelt,  4  E.  D.  Smith  (N.  Y.) 
202;  Buflalo  Barb  Wire  Co.  V.  Phillips,  67 
Wis.  129,  30  N.  W.  295;  Getty  v.  Rountree, 
2  Pinn.  (Wis.)  379,  54  Am.  Dec.  138,  2 
Chandl.  28. 

86.  Indiana.  —  Seiberling  V.  Rodman,  14 
Ind.  App.  460,  43  N.  E.  38. 

Kentucky. —  J.  I.  Case  Threshing  Mach.  Co. 
V.  Harp,  (1908)  113  S.  W.  488;  Guhy  V. 
Nichols,  etc.,  Co.,  109  S.  W.  1190,  33  Ky.  L. 
Rep.  237;  Davis  r.  J.  1.  Case  Threshing 
Mach.  Co.,  80  S.  W.  1145,  26  Ky.  L.  Rep.  235; 
Frick  Co.  v.  Morgan,  69  S  W.  1072,  24  Ky. 
L.  Rep.  836;  Osborne  v.  Traylor,  8  Ky.  L. 
Rep.  359. 

Michigan. — •  Zimmerman  Mfg.  Co.  V.  Dolph, 
104  Mich.  281,  62  N.  W.  339. 

Minnesota. —  Beckett  v.  Gridley,  67  Minn. 
37,  69  N.  W.  622. 

Nebraska. — Aultman  V.  Stichler,  21  Nebr. 
72,  31  N.  W.  241. 

New  York. —  Hills  v.  Bannister,  8  Cow.  31. 

South  Dakota. —  Acme  Harvesting  Mach. 
Co.  V.  Barkley,  (1908)  118  N.  W.  690. 

Texas. —  Equitable  Mfg.  Co.  v.  Stevens, 
(Civ.  App.  1900)  60  S.  W.  350;  Aultman  v. 
McKinney,  (Civ.  App.  1894)  26  S.  W.  267; 

[VII,  G,  1] 


Aultman  v.  York,  1  Tex.  Civ.  App.  484,  20 
S.  W.  851. 

Wisconsin. — Northern  Electrical  Mfg.  Co. 
V.  H.  M.  Benjamin  Coal  Co.,  116  Wis.  130, 
92  N.  W.  553 ;  Trapp  v.  New  Birdsall  Co.,  99 
Wis.  458,  75  N.  W.  77. 

United  States. —  Sloan  v.  Wolf  Co.,  124 
Fed.  196,  59  C.  C.  A.  612. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  806,  1228. 

Limitation  of  rule. — A  stipulation  requir- 
ing notice  to  be  given  within  a  given  time 
does  not  apply  where  the  goods  are  not  of  the 
description  contracted  for.  Gordon  v.  Mac- 
intosh, [1883]  W.  N.  103  [reversing  31 
Wkly.  Rep.  232]. 

Excuse  for  failure  to  give  notice.— In  an 
action  for  the  purchase-price  of  a  machine, 
where  the  defense  was  breach  of  warranty, 
the  fact  that  the  company  which  sold  plain- 
tiff the  machine  had  ceased  to  exist  at  the 
time  of  the  alleged  breach  of  warranty  did 
not  relieve  him  from  giving  notice  thereof, 
where  its  successor  was  practically  the  same 
company,  and  defendant  did  not  attempt  to 
give  notice  of  the  breach  to  any  one.  Acme 
Harvesting  Mach.  Co.  v.  Barkley,  (S.  D.  1908) 
118  N.  W.  690. 

Instructions.  —  W^here  by  the  contract  of 
purchase  the  purchasers  agree  to  report  to 
the  sellers  within  a  time  limited  all  defects, 
it  is  error  for  the  court,  in  its  instructions 
to  the  jury  in  an  action  on  the  contract,  to 
treat  the  contract  as  allowing  the  purchasers 
an  indefinite  period  in  which  to  discover  and 
complain  of  such  defects,  there  being  evidence 
that  they  had  full  opportunity  to  do  so 
within  the  time  limited,  and  also  that  they 
had  waived  the  defects  complained  of;  and 
the  fact  that  the  purchasers  in  their  plead- 
ings alleged  that  the  sellers  had  perpetrated 
a  fraud  upon  them  by  falsely  representing  the 
qualities  of  the  property  sold  makes  no  dif- 
ference. Malsby  v.  Young,  104  Ga.  205,  30 
S.  E.  854. 

87.  Osborne  v.  Wigent,  127  Mich.  624,  86 
N.  W.  1022;  Nichols,  etc.,  Co.  v.  Chase,  103 
Wis.  570,  79  N^  W.  772. 

88.  Pratt  v.  Morris,  87  S.  W.  783,  27  Ky. 
L.  Rep.  1035;  Folkes  v.  Pratt,  86  Miss.  254, 
38  So.  224. 

89.  Moline,  etc.,  Co.  v.  Pereau,  52  Nebr. 
577,  72  N.  W.  956;  Johansmeyer  v.  Kearney, 
37  Misc.  (N.  Y.)  785,  76  N.  Y.  Suppl.  930; 
Smart  v.  Hyde,  1  Dowl.  P.  C.  N.  S.  60,  10 
L.  J.  Exch.  479,  8  M.  &  W.  723. 

Trial  or  test. —  Upon  a  sale  of  a  combined 
reaper  and  mower,  with  warranty  to  put  it  in 
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sion  for  immediate  notice  the  buyer  should  act  promptly. If  the  time  for  giv- 
ing notice  is  not  specified  it  should  be  given  within  a  reasonable  time.^^  Notwith- 
standing a  requirement  that  notice  of  defects  be  given  within  a  specified  time, 
if  the  defects  are  not  discovered  because  not  developed  within  that  time,  it  is 
sufficient  to  give  notice  within  a  reasonable  time  after  their  development.^^  What  is 
a  reasonable  time  for  giving  notice  depends  upon  the  facts  and  circumstances  of 
the  particular  case.^^ 

3.  Mode  and  Sufficiency  of  Notice.  If  the  contract  provides  that  written 
notice  shall  be  given  to  the  seller  such  a  provision  will  ordinarily  be  enforced. 


order  on  notice  that  upon  one  day's  trial  it 
did  not  work  well,  the  buyer  was  not  bound 
to  give  notice  until  he  had  tried  it  for  use 
both  as  reaper  and  mower.  McCormick  v. 
Basal,  50  Iowa  523. 

Premature  notice. — Where  the  warranty  of 
a  machine  provides  that  "  if,  upon  one  day's 
trial,"  it  does  not  work  well,  "  the  purchaser 
shall  give  immediate  notice  to  "  the  sellers  or 
their  agent,  a  notice  that  it  did  not  work 
well,  given  by  the  purchaser  to  the  agent 
after  about  one-half  day's  trial,  is  premature, 
and  not  a  compliance  with  the  contract.  Mc- 
Cormick Harvesting  Mach.  Co.  V.  Brower,  88 
Iowa  607,  55  N.  W.  537. 

Difficulty  of  examination. — Where  a  bill  of 
toilet  articles  was  sold  to  a  drug'^ist  under  a 
contract  providing  that  the  purchaser  should 
examine  the  goods  at  once  upon  their  arrival, 
and  notify  the  seller  within  five  days  if  they 
were  not  equal  to  samples  shown  by  the  sales- 
man, the  seller  was  entitled  to  recover  the 
price  if  no  complaint  was  made  within  five 
days,  even  though,  from  the  nature  of  the 
goods,  no  examination  could  have  been  made 
within  five  days  from  the  date  of  delivery. 
Pratt  V.  Morris,  87  S.  W.  783,  27  Ky.  L.  Rep. 
1035. 

Delivery  in  instalments. — Where  a  contract 
of  sale  provided  that  the  purchaser  should  ex- 
amine and  inspect  the  goods,  and  each  part 
thereof,  at  once  upon  their  arrival,  and  give 
notice  within  five  days  from  the  date  of  ar- 
rival if  the  goods  failed  to  comply  with  a 
warranty,  notice  within  five  days  of  the  re- 
ceipt of  part  of  the  goods  of  defects  in  an- 
other part,  which  had  been  received  more  than 
five  days  before  the  notice,  was  insufficient. 
Pratt  V.  Morris,  87  S.  W.  783,  27  Ky.  L.  Rep. 
1035. 

Waiver. —  Failure  to  give  notice  within  the 
prescribed  time  is  waived  where  the  delay  is 
caused  by  the  desire  and  efforts  of  the  seller 
to  remedy  defects.  Watertown  Nat.  Bank, 
etc.,  Co.  V.  Dunn,  106  Ind.  110,  6  N.  E.  131. 

90.  Lewis  v.  Hubbard,  1  Lea  (Tenn.)  436, 
27  Am.  Rep.  775.  See  also  Manton  v.  Perry, 
29  Ohio  Cir.  Ct.  187. 

91.  Walter  A.  Wood  Reaping,  etc.,  Mach. 
Co.  V.  Smith,  50  Mich.  565,  15  N.  W.  906,  45 
Am.  Rep.  57;  Acme  Harvesting  Mach.  Co.  r. 
Barkley,  (S.  D.  1908)  118  N".  W.  690;  Hume 
77.  Sherman  Oil,  etc.,  Co.,  27  Tex.  Civ.  App. 
366,  65  S.  W.  390;  Northern  Electrical  Mfg. 
Co.  V.  H.  M.  Benjamin  Coal  Co.,  116  Wis. 
130,  92  N.  W.  553.  ' 

Construction  of  warranty.  —  A  warranty 
that  "  if,  in  one  week  from  the  time  of  start- 


ing, it  shall  not  perform  "  as  warranted  "  the 
purchaser  agrees  to  notify  "  the  vendor,  must 
be  construed  as  providing  that  if  after  a 
week's  trial,  the  machine  did  not  do  the  work 
it  was  warranted  to  do,  notice  should  be  given 
within  a  reasonable  time  and  not  necessarily 
within  the  week.  Gaar  v.  Stark,  (Tenn.  Ch. 
App.  1895)  36  S.  W.  149.  See  also  Holt 
Mfg.  Co.  V.  Dunnigan,  22  Wash.  134,  60  Pac. 
128. 

92.  Gaar  v.  Hill,  49  S.  W.  202,  20  Ky.  L. 
Rep.  1325. 

Where  the  defects  are  latent,  and  the  pur- 
chaser notifies  the  seller  immediately  after 
discovery  there  is  no  waiver  of  the  breach. 
North  Baltimore  Bottle  Glass  Co.  v.  Altpeter, 
133  Wis.  112,  113  N.  W.  435. 

93.  Birdseye  v.  Davis,  2  McCord  (S.  C.) 
296.  And  see  Fearl  v.  Hanna,  129  Pa.  St. 
588,  18  Atl.  556. 

Reasonable  time. —  Notice  not  given  for  two 
years  was  not  within  reasonable  time.  Frick 
Co.  V.  Morgan,  69  S.  W.  1072,  24  Ky.  L.  Rep. 
836;  Russell  v.  Newdigate,  44  S.  W.  973,  19 
Ky.  L.  Rep.  .1965.  A  delay  of  over  two 
months  was  not  reasonable.  Northern  Elec- 
trical Mfg.  Co.  V.  H.  M.  Benjamin  Coal  Co., 
116  Wis.  130,  92  N.  W.  553.  A  delay  of 
over  one  month  was  held  to  be  unreasonable 
in  Pennsylvania  Iron  Works  Co.  v.  Hvgeian 
Ice,  etc.,  Co.,  185  Mass.  366,  70  N.  E.  427. 

94.  Nichols,  etc.,  Co.  v.  Caldwell,  80  S.  W. 
1099,  26  Ky.  L.  Rep.  136;  Aultman,  etc.,  Co. 
V.  Gunderson,  6  S.  D.  226,  60  N.  W.  859,  55 
Am.  St.  Rep.  837 ;  Trapp  i\  New  Birdsall  Co., 
99  Wis.  458,  75  N.  W.  77 ;  Tomlinson  v.  Mor- 
ris, 6  Can.  L.  T.  Occ.  Notes  394. 

Notice  by  registered  letter.—  Linder  a  con- 
tract of  sale  of  an  engine  stipulating  that,  if 
it  failed  to  work  as  warranted,  the  purchaser 
should  give  written  notice  to  defendants' 
agent,  and  also  to  defendants  by  "  registered 
letter,"  written  notice  to  the  agent,  and  de- 
fendants by  letter,  although  not  registered, 
is  sufficient;  the  requirement  that  the  letter 
to  defendants  be  registered  being  merely  di- 
rectory. Badg^tt  V.  Frick,  28  S.  C.  176.  5 
S.  E.'355. 

Letter  left  with  agent.— Where  the  contract 
for  a  machine  provides  that  notice  of  failure 
of  the  machine  to  satisfy  the  warranty  should 
be  sent  by  registered  letter;  and  defendant 
got  the  local  agent  to  write  a  letter  for  liini 
to  the  effect  that  the  machine  was  unsatis- 
factory; which  letter  defendant  signed  and 
left  with  the  agent  to  be  registered." notice  to 
the  seller  was  presumed,  although  the  agent 
testified  that  he  did  not  write  or  send  any 
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But  -^here  the  agent  of  the  seller  is  actually  present  at  the  time  the  trial  or  test 
is  made  and  has  personal  knowledge  of  the  defect,  written  notice  to  the  seller  is 
not  necessary;  ^'"^  nor  is  written  notice  necessary  where  the  seller  acts  on  verbal 
complaints  and  attempts  to  remedy  the  defects.^®  The  giving  of  notice  in  the 
manner  required  is  not  necessary  if  the  seller  acts  under  some  notice  given. 
So  too  the  seller's  agent  may  for  the  purpose  of  giving  notice  be  the  agent  of  the 
buyer.  Notice  to  a  general  agent  is  ordinarily  notice  to  the  seller/^  but  notice 
to  a  local  agent  is  insufficient/  and  so  too  is  notice  to  a  state  agent  if  he  is  in  fact 
a  selling  agent  only.^  If  the  contract  provides  that  notice  shall  be  given  to  the 
local  agent  and  to  the  seller  at  his  place  of  business  notice  to  both  must  be  given,^ 


letter  for  defendant,  but  notified  the  company 
to  send  a  man  to  see  about  the  machine. 
Aultman-Taylor  Maeh.  Co.  V.  Ridenour,  96 
Iowa  638,  65  N.  W.  980. 

Protest. — Where  goods  were  shipped  by  sea 
a  protest  signed  and  sworn  to  by  the  buyer 
on  the  arrival  of  the  goods  does  not  consti- 
tute notice  to  the  seller  of  defects.  Murchie 
V.  Cornell,  155  Mass.  60,  29  N.  E.  207,  31 
Am.  St.  Rep.  526,  14  L.  R.  A.  492. 

95.  Indiana. — McCormick  Harvesting  Mach. 
Co.  V.  Embree,  94  Ind.  85;  Burke  v.  Kej'- 
stone  Mfg.  Co.,  19  Ind.  App.  556,  48  N.  E. 
382. 

loioa. —  Peterson  t\  Walter  A.  Wood  Mow- 
ing, etc.,  Mach.  Co.,  97  Iowa  148,  66  N.  W. 
96,  59  Am.  St.  Rep.  399;  Sandwich  Mfg.  Co. 
V.  Trindle,  71  Iowa  600,  33  N.  W.  79. 

Kansas, —  Champion  Mach.  Co.  v.  Mann,  42 
Kan.  372,  22  Pac.  417. 

Minnesota. —  Flatt  v.  Osborne,  33  Minn.  98, 
22  N.  W.  440. 

Nebraska. — Sandwich  Mfg.  Co.  V.  Feary,  40 
Nebr.  226,  58  N.  W.  713;  McCormick  Har- 
vesting Mach.  Co.  V.  Machmuller,  1  Nebr. 
(Unoff.)  80,  95  N.  W.  507.  But  see  Heag- 
ney  v.  J.  I.  Case  Threshing  Mach.  Co.,  4  Nebr. 
(Unoff.)  745,  96  N.  W.  175,  holding  that 
where  a  contract  of  warranty  provides  for 
notice  of  defects  to  be  given  to  the  vendor, 
and  that  any  assistance  given  by  the  vendor 
in  remedying  any  alleged  defect,  either  before 
or  after  ton  days'  trial,  shall  not  be  any  ex- 
cuse for  failure  of  the  purchaser  to  keep  the 
conditions  of  the  warranty,  notice  to  the 
agent  of  a  vendor  of  defects  in  a  machine, 
obtained  from  assisting  in  setting  it  up,  was 
not  such  a  notice  as  complied  with  the  con- 
ditions of  the  warranty. 

South  Dakota. —  Acme  Harvesting  Mach. 
Co.  V.  Barkley,  (1908)  118  N.  W.  690. 

Character  in  which  knowledge  is  acquired. 
—  The  fact  that  one  or  more  experts  of  the 
manufacturer  were  in  the  neighborhood  on 
other  business,  and  examined  the  machine  in 
question,  did  not  take  the  place  of  the  notice. 
Aultman,  etc.,  Co.  v.  Gunderson,  6  S.  D.  226, 
60  N.  W.  859,  55  Am.  St.  Rep.  837. 

Delivery  to  agent  for  repairs. —  Delivery  of 
the  machine  to  the  agent  of  the  seller  to  be 
repaired  under  the  terms  of  the  contract  is 
notice  to  the  seller.  Henderson  v.  Almond, 
22  Ga,  365.  See  also  Port  Huron  Engine, 
etc.,  Co.  V.  Smith,  21  Ind.  App.  233,  52  N.  E. 
106. 

96.  Hein  v.  Mildebrandt,  134  Wis.  582,  115 
N.  W.  121. 
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97.  Buchanan  v.  Minneapolis  Threshing 
Mach.  Co.,  (N.  D.  1908)  116  N.  W.  335. 

98.  Acker  v.  Kimmie,  37  Kan.  276,  15  Pac. 
248;  Nichols  V.  Root,  35  Minn.  363,  29  N.  W. 
160;  Gaar  v.  Stark,  (Tenn.  Ch.  App.  1895) 
36  S.  W.  149. 

99.  Springfield  Engine,  etc.,  Co.  v.  Ken- 
nedy, 7  Ind.  App.  502,  34  N.  E.  856;  Ault- 
man, etc.,  Co.  V.  Frazier,  5  Kan.  App.  202,  47 
Pac.  156;  Gaar  v.  Stark,  (Tenn.  Ch.  App. 
1895)  36  S.  W.  149.  But  see  J.  I.  Case 
Threshing  Mach.  Co.  v.  Ebbighausen,  11 
N.  D.  466,  92  N.  W.  826. 

1.  Nichols,  etc.,  Co.  v.  Caldwell,  80  S.  W. 
.1009,  26  Ky.  L.  Rep.  136. 

2.  Irle  V.  Nichols,  etc.,  Co.,  89  111.  App.  619. 

3.  J.  I.  Case  Threshing  Mach.  Co.  v.  Lyons, 
72  S.  W.  356,  24  Ky.  L.  Rep.  1862;  Frick  Co. 
V.  Morgan,  69  S.  W.  1072,  24  Ky.  L.  Rep. 
836;  Weise  v.  Birdsall  Co.,  35  Mo.  App.  229; 
Fahey  v.  Esterley  Mach.  Co.,  3  N.  D.  220,  55 
N.  W.  580,  44  Am.  St.  Rep.  554. 

Notice  to  agent. — ^Where  the  contract  of 
sale  of  machinery  provided  that,  in  case  of 
breach  of  warranty,  notice  should  be  given 
to  the  local  agent  of  defendant  who  sold  the 
property,  notice  to  a  local  agent  of  defendant 
is  a  sufficient  compliance  with  the  contract, 
even  though  the  sale  had  been  made  by  an- 
other agent.  Boley  v.  Walter  A.  Wood  Mow- 
ing, etc.,  Mach.  Co.,  62  Mo.  App.  139.  But 
where  the  contract  specifically  provides  that 
notice  must  be  given  to  the  agent  from  whom 
the  goods  were  received,  notice  to  another 
agent  is  insufficient.  Trapp  v.  New  Birdsall 
Co.,  109  Wis.  543,  85  N.  W.  478. 

Warranty  by  agent. — Where  the  sale  of  a 
binder  is  made  by  agents  on  their  own  ac- 
count, upon  the  understanding  that  if  it  does 
not  work  successfully,  and  the  manufacturers 
have  meanwhile  become  insolvent,  they  them- 
selves will  receive  it  back,  and  the  warranty 
also  of  the  manufacturers,  upon  which  such 
sales  are  usually  made,  is  adopted,  declaring 
that  before  the  binder  can  be  returned  notice 
must  be  given  to  the  manufacturers,  and  an 
opportunity  given  to  remedy  the  defect,  it  is 
not  necessary  to  notify  the  manufacturers,  in 
order  to  defend  successfully  against  an  action 
by  the  agents  for  the  price,  where  such  notice 
was  given  to  the  agents.  Campbell  v.  Wray, 
6  Ind.  App.  155,  31  N.  E.  824. 

Notice  to  seller. — Where  plaintiffs  sold  an 
engine  to  defendants,  manufactured  by  the 
A  Co.,  under  a  warranty  requiring  defendants 
to  notify  the  latter  of  any  defects  therein, 
notice  of  which  was  given  to  plaintiff,  and 
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unless  this  requirement  is  waived/  If  the  contract  so  provides  the  notice  must 
specify  the  particulars  in  which  the  article  is  defective  in  order  to  fix  the  seller's 
liability,  and  a  mere  general  statement  that  it  is  not  satisfactory  or  does  not 
"work  well"  is  insufficient/  and  in  an  action  for  breach  of  the  warranty  the  buyer 
is  confined  to  the  objections  stated  in  his  notice.® 

4.  Waiver  of  Notice.  Want  of  or  defects  in  the  notice  required  by  the  contract 
may  be  waived  by  the  seller,^  by  a  request  that  the  buyer  shall  give  the  article 
an  additional  trial  or  test,^  or  by  a  promise  to  remedy  all  defects;  and  a  delay  in 
giving  notice  is  waived  if  it  is  caused  by  the  efforts  of  the  seller  or  his  agent  to  make 
the  machine  work  properly.^^  If  the  seller  or  his  authorized  agent  acts  on  the 
notice  received  and  undertakes  to  remedy  the  defects  it  is  a  waiver  of  the  objection 
that  the  notice  was  not  in  the  proper  form,"  or  was  not  given  in  time.^^  The  theory 
of  the  cases  is  that  as  the  notice  is  for  the  benefit  of  the  seller,  if  he  acts  on  it  he 
waives  any  objection  thereto/^    But  an  unauthorized  visit  of  an  agent  without 


the  president  of  the  A  Co.  testified  as  plain- 
tiff's witness  that,  if  notice  had  been  given 
to  that  company  as  required  by  the  contract, 
it  would  have  been  sent  to  plaintiff,  that  the 
latter  might  send  an  expert  to  repair  the 
engine,  defendant's  failure  to  send  such  no- 
tice to  the  A  Co.  did  not  relieve  plaintiff 
from  liability  on  the  warranty.  E.  T.  Kenney 
Co.  V.  Anderson,  81  S.  W.  663,  26  Ky.  L. 
Rep.  367,  83  S.  W.  581,  26  Ky.  L.  Eep. 
1217. 

4.  Nichols  V.  Knowles,  31  Minn.  489,  18 
N.  W.  413. 

5.  Northern  Electrical  Mfg.  Co.  V.  H.  M. 
Benjamin  Coal  Co.,  116  Wis.  130,  92  N.  W. 
553. 

Notice  held  sufficient. — Where  a  warranty 
given  on  the  sale  of  machinery  requires  the 
purchaser,  in  case  of  failure  to  conform  to 
the  warranty,  to  give  written  notice  to  the 
vendor  and  its  agent,  stating  particularly 
what  parts  and  wherein  it  fails  to  fill  the 
warranty,  a  notice  stating  that  the  separator 
failed  to  clean  the  grain  without  wasting  it 
is  sufficient.  Nichols,  etc.,  Co.  v.  Charlebois, 
10  N.  D.  446,  88  N.  W.  80. 

General  expressions  of  dissatisfaction  are 
not  equivalent  to  notice  of  defects.  Pennsyl- 
vania Ironworks  Co.  v.  Hygeian  Ice,  etc.,  Co., 
185  Mass.  366,  70  N.  E.  427;  Locke  v.  Wil- 
liamson, 40  Wis.  377. 

6.  Rochevot  v.  Wolf,  96  N.  Y.  App.  Div. 
506,  89  N.  Y.  Suppl.  142. 

7.  Nichols  V.  Root,  35  Minn.  363,  29  N.  W. 
160;  Nichols  V,  Knowles,  31  Minn.  489,  18 
N.  W.  413. 

Knowledge  of  facts. —  To  constitute  waiver 
of  a  condition  of  a  warranty  specifically  re- 
quiring notice  of  defects,  there  must  be  ac- 
tual knowledge  of  all  the  facts,  and  an  ac- 
quiescence in  the  failure  of  the  other  party 
to  have  lived  up  to  the  letter  of  his  contract. 
Advance  Thresher  Co.  v.  Pierce,  74  Mo.  App. 
676. 

3.  Dollarhide  v.  Hopkins,  72  111.  App.  509. 

9.  Aultman  v.  Richardson,  21  Ind.  App. 
211,  52  N.  E.  86;  Sandwich  Mfg.  Co.  v. 
Feary,  40  Nebr.  226,  58  N.  W.  713;  Equitable 
Mfg.  Co.  V.  Stevens,  (Tex.  Civ.  App.  1900) 
(iO  S.  W.  350. 

10.  Watertown   Nat.    Bank,   etc.,   Co.  \\ 


Dunn,  106  Ind.  110,  6  N.  E.  131;  Seiberling 
V.  Newlon,  16  Ind.  App.  374,  43  N.  E.  151. 

11.  Illinois. —  Jacobs  v.  Crumbaker,  67  111. 
App.  391;  Avery  Planter  Co.  v.  Rigg,  56  111. 
App.  590;  Aultman  v.  Wirth,  54  111.  App.  17. 

Indiana. —  Port  Huron  Engine,  etc.,  Co.  v. 
Smith,  21  Ind.  App.  233,  52  N.  E.  106;  Huber 
Mfg.  Co.  V.  Busey,  16  Ind.  App.  410,  43  N.  E. 
967 ;  Ohio  Thresher,  etc.,  Co.  v.  Hensel,  9  Ind. 
App.  328,  36  N.  E.  716;  Springfield  Engine, 
etc.,  Co.  V.  Kennedy,  7  Ind.  App.  502,  34 
N.  E.  856. 

Iowa. —  Webster  City  First  Nat.  Bank  v. 
Dutcher,  128  Iowa  413,  104  N.  W.  497; 
Briggs  V.  M.  Rumely  Co.,  96  Iowa  202,  64 
N.  W.  784;  Dean  v.  Nichols,  etc.,  Co.,  95 
Iowa  89,  63  N.  W.  582 ;  Davis  v.  Butrick,  68 
Iowa  94,  26  N.  W\  27;  Davis  v.  Robinson, 
67  Iowa  355,  25  N.  W.  280. 

Kentucky. —  Advance  Thresher  Co.  v.  Curd, 
85  S.  W.  .690,  27  Ky.  L.  Rep.  492 ;  E.  T.  Ken- 
ney Co.  V.  Anderson,  81  S.  W.  663,  26  Ky.  L. 
Rep.  367,  83  S.  W^  581,  26  Ky  L.  Rep.  1217. 

Minnesota. —  Massachusetts  Loan,  etc.,  Co. 
V.  Welch,  47  Minn.  183,  49  N.  W.  740. 

Nebraska. —  Parsons  Band  Cutter,  etc.,  Co. 
V.  Gadeke,  (1901)  95  N  W.  850;  Aultman  V. 
Trout,  27  Nebr.  199,  42  N.  W.  1024. 

Oklahoma. —  Baker  v.  Nichols,  etc.,  Co.,  10 
Okla.  685,  65  Pac.  100. 

Pennsylvania. —  Osborne  v.  Walley,  8  Pa. 
Super.  Ct.  193. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  810. 

12.  Nichols,  etc.,  Co.  v.  Wiedemann,  72 
Minn.  344,  75  N.  W.  208,  76  N.  W.  41 ;  Os- 
borne V.  Walley,  8  Pa.  Super.  Ct.  193.  But 
see  Wendell  v.  Osborne,  63  Iowa  99,  18  N.  W. 
709,  holding  that  where  on  the  sale  of  a  ma- 
chine the  warranty  states  that  "  keeping  the 
machine  during  harvest  .  .  .  without  giv- 
ing notice  [of  defects]  .  .  .  shall  be 
deemed  conclusive  evidence  that  the  machine 
fills  the  warranty,"  no  complaint  made  after 
that  time  can  affect  the  rights  of  the  parties, 
and  an  attempt  thereafter,  by  the  vendors,  to 
remedy  the  defects,  is  no  waiver  of  the  con- 
ditions of  the  warranty. 

13.  E.  T.  Kennev  Co.  r.  Anderson.  81 
S.  W.  663,  26  Ky.  L.  Rep.  367,  83  S.  W.  581, 
26  Kv.  L.  Rep.  1217;  Baker  r.  Nichols,  etc., 
Co.,  10  Okla.  685,  65  Pac.  100. 
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the  knowledge  of  the  seller  will  not  amount  to  a  waiver/^  and  a  waiver  of 
notice  of  one  defect  will  not  operate  as  a  waiver  of  subsequent  notice  of  a  new 
defect.^^ 

H.  Opportunity  to  Remedy  Defects.  Unless  there  is  a  definite  condition 
to  that  effect  the  buyer  is  not  obliged,  as  a  condition  precedent  to  recovery  on  the 
warranty,  to  allow  the  seller  to  remedy  defects.^®  If,  however,  the  contract  so 
stipulates  no  liability  for  a  breach  of  warranty  attaches  until  the  seller  has  had  an 
opportunity  to  remedy  defects,^ ^  but  on  such  opportunity  being  afforded  by  proper 
notice  the  failure  or  refusal  of  the  seller  to  act  fixes  his  habihty.^^  So  too  an 
unsuccessful  effort  to  remedy  the  defects  renders  the  seller  liable  on  his  warranty,^" 
and  the  buyer  is  not  bound  to  allow  him  a  second  opportunity.^^  On  the  other 
hand  an  offer  on  the  part  of  the  seller  to  remedy  defects  not  accepted  by  the  buyer 
releases  the  seller  from  Habihty  on  the  warranty,^^  provided  the  offer  or  effort 


14.  J.  I.  Case  Threshing  Mach.  Co.  v.  Bb- 
bighaiisen,  11  N.  D.  466,  92  N.  W.  826;  Trapp 
V.  New  Birdsall  Co.,  109  Wis.  543,  85  N.  W. 
478. 

15.  Northern  Electrical  Mfg.  Co.  v.  H.  M. 
Benjamin  Coal  Co.,  116  Wis.  130,  92  N.  W. 
553. 

16.  Russell  V.  Hudson,   (Tenn.  Ch.  App. 

1896)  37  S.  W.  1001. 

Remedying  defects  before  delivery. —  The 

seller  has  the  right  before  formal  delivery  to 
remedv  any  defects.  Black  i*.  Herbert,  111 
Mich.  '638,  70  N.  W.  138. 

17.  Colorado. —  Canon  City  Electric  Light, 
etc.,  Co.  V.  Medart  Patent  Pulley  Co.,  11  Colo. 
App.  300,  52  Pac.  1030. 

Georgia. —  Mayes  v.  McCormick  Harvesting 
Mach.  Co.,  110  Ga.  545,  35  S.  E.  714. 

Illinois. —  Aultman  v.  Henderson,  32  111. 
App.  331. 

Indiana. —  Seiberling  v.  Rodman,  14  Ind. 
App.  460,  43  N.  E.  38. 

loioa. —  Gaar  v.  Halverson,  128  Iowa  603, 
105  N.  W.  108;  Osborne  v.  West,  (1905)  103 
N.  W.  118. 

Kentucky. —  Bardwell  v.  Southern  Engine, 
etc..  Works,  (1908)  113  S.  W.  97;  Lucile  Min. 
Co.  V.  Fairbanks,  87  S.  W.  1121,  27  Ky.  L. 
Rep.  1100. 

North  Carolina. —  Allen  v.  Tompkins,  136 
N.  C.  208,  48  S.  E.  655. 

Tennessee. —  Gaar    v.    Hicks,    (Ch.  App. 

1897)  42  S.  W.  455. 

Texas. —  Equitable  Mfg.  Co.  V.  Stevens, 
(Civ.  App.  1900)  60  S.  W.  350. 

Wisconsin. —  Port  Huron  Engine,  etc.,  Co. 
V.  Clements,  113  Wis.  249,  89  K  W.  160; 
Nichols,  etc.,  Co.  v.  Chase,  103  Wis.  570,  79 
N.  W.  772. 

See  43  Cent.  Dig.  tit.  *'  Sales,"  §  809. 

Expense  of  repairs. —  Under  an  agreement 
to  remedy  defects  the  seller  is  of  course  liable 
for  the  cost  of  the  repairs.  Raynor  v. 
Bryant,  43  Kan.  492,  23  Pac.  601;  Watson 
V.  Beckett,  2  Kan.  App.  232,  43  Pac.  787; 
Thomas  China  Co.  v.  C.  W.  Raymond  Co.,  135 
Fed.  25,  67  C.  C.  A.  629.  And  even  in  the 
absence  of  such  agreement,  the  seller  may  be 
liable  for  repairs  rendered  necessary  because 
of  his  errors  or  neglect  in  installing  ma- 
chinery. Sinker  v.  Diggins,  76  Mich.  557,  43 
N.  W.  674. 

18.  See  supra,  VII,  G. 
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19.  Georgia.  —  National  Computing  Scale 
Co.  V.  Eaves,  116  Ga.  511,  42  S.  E.  783. 

loiva. —  Timken  Carriage  Co.  v.  Smith,  123 
Iowa  554,  99  N.  W.  183;  McCormick  Har- 
vesting Mach.  Co.  V.  Russell,  86  Iowa  556,  53 
N.  W.  310. 

Kentucky. —  Clarke  v.  Johnson  Foundry, 
etc.,  Co.,  42  S.  W.  844,  19  Ky.  L.  Rep.  973. 

Minnesota. —  Tunell  v.  Osborne,  31  Minn. 
343,  17  N.  W.  944. 

Missouri. —  Osborne  v.  Henry,  70  Mo.  App. 
19;  Skeen  v.  Springfield  Engine,  etc.,  Co.,  34 
Mo.  App.  485. 

North  Dakota. —  Nichols,  etc.,  Co.  v.  Char- 
lebois,  10  N.  D.  446,  88  N.  W.  80. 

Excuse  for  failure  to  repair  —  Strike. — 
There  is  a  breach  of  the  agreement  of  the 
seller  of  an  engine  to  replace  defective  parts, 
where,  on  a  defective  part  breaking,  it  re- 
fuses to  replace  it  because  unable  to  do  so 
on  account  of  a  strike  at  its  works.  Puget 
Sound  Iron,  etc.,  Works  v.  Clemmons,  32 
Wash.  36,  72  Pac.  465. 

Natural  wear. — ^Where  the  seller  of  an  en- 
gine agreed  to  furnish  new  parts  if  it  should 
prove  defective  in  material  or  workmanship 
within  a  year,  in  an  action  for  the  price, 
the  defense  being  a  breach  of  warranty,  the 
jury  should  have  been  instructed  that  plain- 
tiff did  not  agree  to  make  good  the  natural 
wear  of  the  machine.  Fairbanks  V.  Baskett, 
98  Mo.  App.  53,  71  S.  W.  1113. 

Instruction. — A  charge  that  it  was  the  duty 
of  the  seller  to  ascertain  and  remedy  any 
"  defect "  was  not  bad  for  the  use  of  the 
word  "  defect,"  on  the  theory  that  it  had  no 
application  to  any  want  of  efficiency  in  the 
invention,  but  referred  merely  to  some  im- 
proper adjustment  or  weakness,  since  a  de- 
fect is  a  fault,  or  the  absence  of  anything 
necessary  for  perfection.  Haney-Campbell 
Co.  V.  Preston  Creamery  Assoc.,  119  Iowa 
188,  93  N.  W.  297. 

20.  Keystone  Mfg.  Co.  V.  Yeager,  55  S.  W. 
682,  21  Ky.  L.  Rep.  1542. 

21.  Electric  Supply,  etc.,  Co.  v.  Consoli- 
dated Light,  etc.,  Co.,  42  W.  Va.  583,  26 
S.  E.  188. 

22.  Mayes  V.  McCormick  Harvesting  Mach. 
Co.,  110  Ga.  545,  35  S.  E.  714;  Gaar  v.  Hal- 
verson, 128  Iowa  603,  105  N.  W.  108;  Mc- 
Cormick Harvesting  Mach.  Co.  v.  Brower,  88 
Iowa  607,  55  N.  W.  537. 
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to  repair  is  made  within  what  is,  under  the  circumstances  of  the  particular  case, 
a  reasonable  time.^^ 

1.  Waiver  of  Breach  of  Warranty  —  l.  In  General.  A  breach  of  war- 
ranty may  be  waived  by  the  buyer  by  express  agreement, and  in  some  juris- 
dictions and  under  certain  circumstances  a  waiver  will  be  implied  if  the  buyer 
knowing  of  the  defects  fails  to  give  notice  thereof  to  the  seller, or  accepts,  retains, 
or  uses  the  articles,^^  or  pays  the  price  therefor.^^  A  waiver  will  not  be  implied 
from  an  offer  to  rescind,^^  nor  from  a  purchase  of  additional  goods  after  knowledge 
of  a  breach  of  warranty  as  to  the  first  lot.^^  A  mere  acknowledgment  that  the 
goods  were  satisfactory  will  not  amount  to  a  waiver.^^ 

2.  Failure  to  Give  Notice  of  Defects.  As  in  the  absence  of  agreement  no 
obligation  rests  on  the  buyer  to  give  notice  of  defects  constituting  a  breach  of 
warranty, his  failure  to  give  such  notice  will  not  operate  as  a  waiver  of  the  breach. 


Compliance  by  seller.— Where  a  contract  of 
sale  of  personalty  provided  that,  if  any  part 
of  it  was  found  defective,  the  vendors  would, 
on  notice,  replace  that  part  on  board  the 
cars  at  their  factory,  it  limited  the  liability 
of  the  vendors  for  furnishing  a  worthless 
turbine  wheel  to  placing  a  first-class  wheel 
on  board  the  cars  at  their  factory,  and  im- 
posed on  the  purchaser  the  duty  to  notify  of 
the  defect.  Sloan  v.  Wolf  Co.,  124  Fed.  196, 
59  C.  C.  A.  612. 

23.  Mayes  v.  McCormiek  Harvesting  Mach. 
Co.,  110  Ga.  545,  35  S.  E.  714;  Sandwich 
Mfg.  Co.  V.  Feary,  34  Nebr.  411,  51  N.  W. 
1026. 

What  is  reasonable  time. — ^Where  the  seller's 
agent  agreed  to  send  an  expert  to  remedy  de- 
fects Thursday  morning,  his  failure  to  send 
such  expert  until  Thursday  afternoon  was 
unreasonable.  Sandwich  Mfg.  Co.  v.  Feary, 
40  Nebr.  226,  58  N.  W.  713  [overruling 
Sandwich  Mfg.  Co.  v.  Feary,  22  Nebr.  53,  33 
N.  W,  485,  34  Nebr.  411,  51  N.  W.  1026]. 
Where  persons  engaged  in  buying  by  the  car- 
load imported  horses  for  breeding  purposes, 
and,  selling  them  singly,  sell  one  with  the 
guaranty  that  he  shall  be  a  sure  foal-getter, 
and  that,  in  case  he  shall  not  prove  so,  they 
will  take  him  back  and  return  the  price,  or 
replace  him  with  one  of  the  same  breeding 
and  price,  they  have  a  reasonable  time,  on 
his  being  returned,  and  another  of  the  same 
breed  and  color  being  demanded,  in  which  to 
furnish  another;  and  two  weeks  is  such  a 
reasonable  time.  Christie  v.  Crawford,  152 
Mich.  400,  116  N.  W.  202. 

24.  Aultman,  etc.,  Co.  v.  Donnell,  9  Kan. 
App.  813,  60  Pac.  482;  Aultman  v.  McKin- 
ney,  (Tex.  Civ.  App.  1894)  26  S.  W.  267. 

Waiver  by  failure  to  pay. — A  provision  that 
the  failure  of  the  buyer  to  settle  for  ma- 
chinery shall  constitute  a  waiver  of  the  war- 
ranty is  binding.  Robinson  v.  Berkey,  100 
Iowa  136,  69  N.  W.  434,  62  Am.  St.  Rep. 
549.  But  such  provision  may  be  waived  by 
the  seller.  Thus  where  a  clause  in  a  war- 
ranty provided  that  "  if  the  purchaser  does 
not  make  full  settlement  in  cash  or  approved 
notes  for  the  machine  upon  its  delivery  to 
him,  he  thereby  waives  all  claims  under  this 
warranty,"  the  fact  that  the  machine  was  de- 
livered by  the  seller  on  the  buyer's  premises, 
without  requesting  settlement  by  note,  and  a 


note  was  accepted  a  month  thereafter,  and  re- 
tained by  the  seller,  with  full  knowledge  of 
all  the  facts,  constitutes  a  waiver  of  the 
seller's  right  to  rely  on  said  clause.  Trapp 
V.  New  Birdsall  Co.,  99  Wis.  458,  75  N.  W. 
77. 

Liability  of  agent. —  Provision  in  defend- 
ant's contract  of  agency  that  if  he,  as  plain- 
tiff's agent,  should  deliver  any  machine  to  a 
customer  before  it  was  settled  for  by  cash  or 
note,  he  should  be  personally  liable,  and 
waive  all  claims  under  the  warranty,  does 
not  prevent  him  setting  up  the  warrant}-, 
where  he  purchases  a  machine  himself,  giv- 
ing his  own  note,  and  then  sells  it  to  another 
on  time,  without  taking  a  note.  Minnesota 
Thresher  Mfg.  Co.  v.  Wolfram,  96  Wis.  481, 
71  N.  W.  809. 

Substitution  of  goods. — An  agreement  to 
substitute  other  goods  for  those  which  proA'e 
defective  is  a  waiver  of  the  breach  of  war- 
ranty. R.  B.  Gage  Mfg.  Co.  v.  Woodward, 
17  R.  I.  464,  23  Atl.  16.  But  by  agreement 
the  substitution  may  not  have  that  effect. 
Aultman  Co.  V.  McDonough,  110  Wis.  263,  85 
N.  W.  980. 

25.  See  infra,  VII,  I,  2. 

26.  See  infra,  VII,  I,  3. 

27.  See  infra,  VII,  I,  4. 

28.  Graham  v,  Bardin,  1  Patt.  H.  (Va.) 
206.  See  also  Marshall  v.  Wood,  16  Ala. 
806,  holding  that  where  the  buyer  after  a 
breach  of  the  warranty  promises  to  consider 
the  proposition  of  the  seller  to  rescind  the 
contract  and  to  give  notice  whether  he  would 
accept  such  proposition  or  not  before  he  in- 
stituted suit  his  failure  to  give  such  notice 
does  not  amount  to  a  waiver  or  discharge 
of  the  seller's  liability. 

29.  Snow  V.  Schom'acker  Mfg.  Co.,  69  Ala. 
Ill,  44  Am.  Rep.  509. 

30.  McManus  v.  Watkins,  55  i\Io.  App.  92. 
Examination  of  adverse  title. —  If  a  vendee, 

on  being  informed  that  an  adverse  title  was 
set  up  to  the  property,  examines  that  title, 
and  expresses  himself  satisfied  with  his  own, 
it  does  not  deprive  him  of  his  right  of  action 
against  his  vendor  on  a  breach  of  his  war- 
ranty title.    Harris  r.  Rowland,  23  Ala.  644. 

31.  See  Rupra,  VIT,  O,  1. 

32.  Muller  r.  Eno,  14  N.  Y.  597  {reversing 
3  Duer  4211:  Butler  Kellogg,  4  Daly 
(N.  Y.)  108;  Spedding  r.  Towiisend.  2  N.  Y. 
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If,  hpwever,  the  contract  provides  that  notice  of  defects  shall  be  given  to  the 
seller  to  afford  him  an  opportunity  to  remedy  them,  failure  to  give  such  notice 
will  be  regarded  as  waiving  the  breach  of  warranty.^^ 

3.  Acceptance  or  Retention  of  Goods  —  a.  In  General.  It  is  perhaps  the  rule 
in  all  jurisdictions  that  a  warranty  either  express  or  implied  survives  acceptance 
or  retention  of  the  goods  as  to  defects  not  discoverable  on  inspection,  whether 
the  contract  be  executed  or  executory.^*  But  according  to  many  decisions  on  an 
executory  contract  of  sale,  where  there  is  an  implied  warranty,  acceptance  is  a 
waiver  of  patent  defects.^^    And  in  most  jurisdictions  the  rule  is  laid  down  without 


Suppl.  657 ;  Eastern  Ice  Co.  v.  King,  86  Va. 
97,  9  S.  E.  506;  Tacoma  Coal  Co  v.  Bradley, 
2  Wash.  600,  27  Pac.  454,  26  Am.  St.  Rep. 
890 ;  Waupaca  Electric  Light,  etc.,  Co.  v.  Mil- 
waukee Electric  R.,  etc.,  Co.,  112  Wis.  469, 
88  N.  W.  308;  Morehouse  v.  Comstock,  42 
Wis.  626;  Bonnell  v.  Jacobs,  36  Wis.  59. 

Warranty  of  title. —  In  an  action  by  the 
buyer  of  goods  against  a  seller  for  a  breach  of 
an  implied  warranty  of  title,  on  the  ground 
that  the  goods  belonged  to  another,  who  had 
recovered  judgment  against  plaintiff  for  con- 
verting them,  plaintiff's  omission  to  give  no- 
tice to  the  seller  in  a  suit  brought  against 
him  by  the  real  owner  of  the  property  will 
only  prevent  his  recovering  of  the  seller  any 
of  the  costs  of  that  suit,  and  will  throw  on 
him  the  burden  of  proving  that  the  seller 
had  no  title  to  the  property  at  the  time  he 
sold  it  to  him.  Burt  v.  Dewey,  31  Barb. 
(N.  Y.)  540  [reversed  on  other  grounds  in  40 
N.  Y.  283,  lO'O  Am.  Dec.  482]. 

33.  Arkansas.—  Duffie  v.  Pratt,  76  Ark.  74, 
88  S.  W.  842;  Pratt  v.  Meyer,  75  Ark.  206, 
87  S.  W.  123. 

Dakota. —  J.  I.  Case  Threshing  Mach.  Co.  V. 
Vennum,  4  Dak.  92,  23  N.  W.  563. 

Illinois. —  Aultman  v.  Wvkle,  36  111.  App. 
293. 

Indiana. —  Brown  V.  Russell,  105  Ind.  46, 
4  N.  E.  428. 

Indian  Territory. —  Baird  v.  Pratt,  6  In- 
dian Terr.  38,  89  S.  W.  648. 

loioa. —  Russell  v.  Murdock,  79  Iowa  101, 
44  N.  W.  237,  18  Am.  St.  Rep.  348;  Nichols 
V.  Wyman,  71  Iowa  160,  32  N.  W.  258. 

KoAisas. —  Furneaux  v.  Esterlv,  36  Kan. 
539,  13  Pac.  824. 

Kentucky. — J.  I.  Case  Threshing  Mach.  Co. 
V.  Lyons,  72  S.  W.  356,  24  Ky.  L.  Rep.  1862. 

Missouri. —  Pratt  v.  S.  J.  Langston  Mer- 
cantile Co.,  Ill  Mo.  App.  96,  85  S.  W.  134; 
Kingman  v.  Schulenberger,  64  Mo.  App.  548; 
Deere  v.  Hucht,  27  Mo.  App.  1 ;  Craycroft  v. 
Walker,  26  Mo.  App.  469. 

'Nebraska. —  Smith  v.  Evans,  13  Nebr.  314, 
14  N.  W.  406. 

'Neic  York. —  Geiser  Mfg.  Co.  v.  Taylor,  55 
N.  Y.  App.  Div.  638,  67  K  Y.  Suppl.  30. 

Texas. —  Aultman  V.  York,  1  Tex  Civ.  App. 
484,  20  S.  W.  851. 

Washington. —  Stover  V.  Rogers,  3  Wash. 
603,  28  Pac.  906. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  821. 

34.  Alahama. —  Brown  i\  Freeman.  79  Ala. 
406. 

Arkansas. —  Thompson  v.  Bertrand,  23  Ark. 
730. 
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Indiana. —  Poland  v.  Miller,  95  Ind.  387,  48 
Am.  Rep.  730;  Kansas  Citv  First  Nat.  Bank 
V.  Grindstaff,  45  Ind.  158.  ' 

Michigan. — ^j\Iaxted  V.  Fowler,  94  Mich.  106, 
53  N.  W.  921. 

Minnesota. —  Breen  v.  Moran,  51  Minn.  525, 
53  N.  W.  755 ;  Cosgrove  v.  Bennett,  32  Minn. 
371,  20  N.  W.  359;  Scott  v.  Raymond,  31 
Minn.  437,  18  N.  W.  274. 

'New  York. —  Hooper  v.  Story,  155  N.  Y. 
171,  49  N.  E.  773;  Bierman  v.  City  Mills  Co., 
151  N.  Y.  482,  45  N.  E.  856,  56  Am.  St.  Rep. 
635,  37  L.  R.  A.  799;  Carleton  v.  Lombard, 
149  N.  Y.  137,  43  N.  E.  422;  Gurney  v.  At- 
lantic, etc.,  R.  Co.,  58  N.  Y.  358;  Parks  V. 
Morris  Ax,  etc.,  Co.,  54  N.  Y.  586;  Day  v. 
Pool,  52  N.  Y.  416,  11  Am.  Rep.  719;  Conor 
V.  Dempsey,  49  N.  Y.  665 ;  Heath  Dry  Gas  Co. 
V.  Hurd,  124  N.  Y.  App.  Div.  68,  108  N.  Y. 
Suppl.  410  [reversed  on  other  grounds  in  193 
N.  Y.  255,  86  N.  E.  18];  Crane  Co.  v.  Col- 
lins, 103  N.  Y.  App.  Div.  480,  93  N.  Y.  Suppl. 
174;  Tansley  v.  Higgins,  88  N.  Y.  Suppl. 
1005. 

North  Carolina. —  Love  V.  Milter,  104  N.  C. 
582,  10  S.  E.  685 ;  Lewis  v.  Rountree,  78  N.  C. 
323. 

Texas. —  Ricker  Nat.  Bank  V.  Brown,  ( Civ. 
App.  1897)  43  S.  W.  909. 

England. —  Josling  v.  Kingsford,  13  C.  B. 
N.  S.  447,  9  Jur.  N.  S.  947,  32  L.  J.  C.  P.  94, 
7  L.  T.  Rep.  N.  S.  790,  11  Wkly.  Rep.  377, 
106  E.  C.  L.  447. 

Illustrations. — Where  plaintiff  received  and 
resold  a  lot  of  carbureters  manufactured  by 
defendant  under  a  warranty  against  defects, 
and  they  were  returned  to  plaintiff  as  de- 
fective and  he  had  them  repaired  and  the  de- 
fects rem,edied,  plaintilf's  failure  to  offer  to 
return  the  defective  carbureters  to  defendant 
was  not  a  waiver  of  the  latter's  breach  of 
warranty,  since  it  was  impossible  to  learn  of 
the  defects  until  they  had  been  sold  and  used. 
Heath  Dry  Gas  Co.  v.  Hurd,  124  N.  Y.  App. 
Div.  68,  i08  N.  Y.  Suppl.  410  [reversed  on 
other  grounds  in  193  N.  Y.  255,  86  N.  E. 
18]. 

35.  Poland  v.  Miller,  95  Ind.  387,  48  Am. 
Rep.  730;  Leitch  v.  Gillette-Herzog  Mfg.  Co., 
64  Minn.  434,  67  N.  W.  352;  Thompson  v. 
Libby,  35  Minn.  443,  29  N.  W.  150;  Maxwell 
V.  Lee,  34  Minn.  511,  27  N.  W.  196;  Hazen  V. 
Wilhelmie,  68  Nebr.  79,  93  N.  W.  920; 
Staiger  Soht,  191  N.  Y.  527,  84  N.  E.  1120 
[aifirming  116  N.  Y.  App.  Div.  874,  102  N.  Y. 
Suppl.  342];  Waeber  v.  Talbott,  167  N.  Y. 
48,  60  N.  E.  288,  82  Am.  St.  Rep  712;  Bier- 
man V.  City  Mills  Co.,  151  N.  Y.  482,  45 


SALES 


[35  Cyc]  431 


qualification  that  the  acceptance  or  retention  of  goods  sold  does  not  waive  a 
breach  of  warranty,  and  that  it  makes  no  difference  whether  the  contract  of  sale 
is  executed  or  executory,  the  warranty  express  or  implied,  or  the  defect  patent 
or  latent .^^    And  in  one  jurisdiction  it  is  held  that,  whether  the  contract  be 


N.  E.  856,  56  Am.  St.  Rep.  635,  37  L.  R.  A. 
799;  Dounce  v.  Dow,  64  N.  Y.  411;  Crane 
Co.  V.  Collins,  103  N.  Y.  App.  Div.  480,  93 
N.  Y.  Suppl.  174;  Van  Pub.  Co.  v.  Westing- 
house,  72  N.  Y.  App.  Div.  121,  76  N.  Y. 
Suppl.  340;  Bell  v.  Mills,  68  N.  Y.  App.  Div. 
531,  74  N.  Y.  Suppl.  224;  Bavlia  v.  Weibe- 
zahl,  42  Misc.  (N.  Y.)  178,  85"^  N.  Y.  Suppl. 
355;  Lifschitz  V.  McConnel,  80  N.  Y.  Suppl. 
253.  And  see  Tabor  v.  Peters,  74  Ala.  90,  49 
Am.  Rep.  804. 

36.  Arkansas. — Weed  V.  Dyer,  53  Ark.  155, 
13  S.  W.  592. 

California. —  Polhemus  v.  Heiman,  45  Cal. 
573. 

Illinois. —  Underwood  V.  Wolf,  131  111.  452, 
23  N.  E.  598,  19  Am.  St.  Rep.  40;  Prairie 
Farmer  Co.  v.  Taylor,  69  111.  440,  18  Am. 
Rep.  621;  Owens  v.  Sturges,  67  111.  366; 
Doane  v.  Dunham,  65  111.  512;  Babcock  v. 
Trice,  18  111,  420,  68  Am.  Dec.  560;  Daily  v. 
Smith-Heppen  Co.,  Ill  111.  App.  319;  Hodg- 
man  v.  State  Line,  etc.,  R.  Co.,  45  111.  App. 
395. 

Indiana. —  Hege  v.  Newsom,  96  Ind.  426; 
Ferguson  v.  Hosier,  58  Ind.  438. 

Iowa. —  Myer  v.  Wheeler,  65  Iowa  390,  21 
N.  W.  692;  King  v.  Towsley,  64  Iowa  75,  19 
N.  W.  859;  McCormick  v.  Dunville,  36  Iowa 
645;  Rogers  v.  Hanson,  35  Iowa  283;  Ault- 
man  v.  Theirer,  34  Iowa  272.  And  see  Rae- 
side  V.  Hamm,  87  Iowa  720,  54  N.  W.  1079. 
Compare  Electric  Storage  Battery  Co.  V. 
Waterloo,  etc.,  R.  Co.,  138  Iowa  369,  116 
N.  W.  144,  19  L.  R.  A.  N.  S.  1183,  holding 
that  a  buyer  of  storage  batteries  and  electri- 
cal equipment,  who  accepted  and  used  the 
same  for  many  months  without  complaining, 
and  without  relying  on  any  warranty,  until 
an  action  was  commenced  to  enforce  pajonent, 
could  not  rely  on  a  breach  of  warranty  to 
defeat  a  recovery. 

Kansas. —  Graff  V.  Osborne,  56  Kan.  162, 
42  Pac.  704. 

Maine. —  Morse  v.  Moore,  83  Me.  473,  22 
Atl.  362,  23  Am.  St.  Rep.  783,  13  L.  R.  A. 
224. 

Maryland. —  Central  Trust  Co.  v.  Arctic  Ice 
Mach.  Mfg.  Co.,  77  Md.  202,  26  Atl.  493. 

Massachusetts. —  Douglass  Axe  Mfg.  Co.  V. 
Gardner,  10  Cush.  88;  Dorr  v  Fisher,  1 
Cush.  271. 

Mississippi.— StiWweW,  etc.,  Co.  V.  Biloxi 
Canning  Co.,  78  Miss.  779,  29  So.  513. 

Missouri. —  Lamar  Water,  etc.,  Co.  v.  La- 
mar, 140  Mo.  145,  39  S.  W.  768;  Brown  v. 
Weldon,  99  Mo.  564,  13  S.  W.  342;  Branson 
V.  Turner,  77  Mo.  489;  Compton  v.  Parsons, 
76  Mo.  455;  Murphy  v.  Gay,  37  Mo.  535; 
Wade  r.  Scott,  7  Mo.  509;  Strauss  i\  Ameri- 
can Chewing  Gum  Co.,  134  Mo.  App.  110, 
114  S.  W.  73;  Ferguson  Implement  Co.  v. 
Parmer,  128  Mo.  App.  300,  107  S.  W.  469; 
Alabama  Steel,  etc.,  Co.  r.  Symons,  110  Mo. 
App.  41,  83  S.  W.  78;  Fairbanks  v.  Baskett, 


98  Mo.  App.  53,  71  S.  W.  1113;  Edwards  v. 
Noel,  88  Mo.  App.  434;  Schoenberg  v.  Loker, 
88  Mo.  App.  387;  Triplett  V.  Montgomery,  81 
Mo.  App.  141 ;  St.  Louis  Brewing  Assoc.  v. 
McEnroe,  80  Mo.  App.  429 ;  Osborne  v.  Henry, 
70  Mo.  App.  19;  Tall  v  Chapman,  66  Mo. 
App.  581;  Werner  v.  O'Brien,  40  Mo.  App. 
483. 

North  Carolina. —  Huyett,  etc.,  Mfg.  Co.  v. 
Gray,  124  N.  C.  322,  32  S.  E.  718;  Alpha 
Mills  V.  Watertown  Steam  Engine  Co.,  116 
N.  C.  797,  21  S.  E.  917.  Compare  Thomas  v. 
Simpson,  80  N.  C.  4. 

Ohio. —  Dayton  V.  Hooglund,  39  Ohio  St. 
671. 

Oklahoma. —  J.  Rosenbaum  Grain  Co.  v. 
Pond  Creek  Mill,  etc.,  Co.,  (1908)  98  Pac. 
331. 

Pennsylvania. —  Hollowav  v.  Jacoby,  120 
Pa.  St.  583,  15  Atl.  487,  6 "Am.  St.  Rep.  737; 
Borrekins  v.  Bevan,  3  Rawle  23,  23  Am.  Dec. 
85. 

Teipas.— Parks  v.  O'Connor,  70  Tex.  377,  8 
S:  W.  104;  Wright  17.  Davenport,  44  Tex. 
164;  Brantley  V.  Thomas,  22  Tex.  270,  73 
Am.  Dec.  264;  Taylor  Cotton-Seed  Oil,  etc., 
Co.  V.  Pumphrey,  (Civ.  App.  1895)  32  S.  W. 
225;  Hayden  v.  Houghton,  (Civ.  App.  1894) 
24  S.  W.  803.  Compare  Ellis  v.  Riddick,  34 
Tex.  Civ.  App.  256,  78  S.  W.  719 

Vermont. —  Best  V.  Flint,  58  Vt.  543,  5 
Atl.  192,  56  Am.  Rep.  570. 

Washington. —  Tacoma  Coal  Co.  V.  Bradley, 

2  Wash.  600,  27  Pac.  454,  26  Am.  St.  Rep. 
890. 

Wisconsin. —  Optenberg  V.  Skelton,  109  Wis. 
241,  85  N.  W.  356;  Churchill  v.  Price,  44  Wis. 
540;  Fisk  v.  Tank,  12  Wis.  276,  78  Am.  Dec. 
737.  But  see  Olson  v.  Mayer,  56  Wis.  551, 
14  N.  W.  640;  Locke  v.  Williamson,  40 
Wis.  377,  holding  that  if  defects  are  patent 
a  warranty  of  quality  in  an  executory  con- 
tract is  waived. 

United  States. —  English  v.  Spokane  Com- 
mission Co.,  57  Fed.  451,  6  C.  C.  A.  416; 
English  V.  Spokane  Commission  Co.,  48  Fed. 
196. 

England. —  Randall  v.  Newson,  2  Q.  B.  D. 
102,  46  L.  J.  Q.  B.  259,  36  L.  T.  Rep.  X.  S. 
164,  25  Wkly.  Rep.  313;  Pateshall  r.  Tranter, 

3  A.  &  E.  103,  1  Harr.  &  W.  178,  4  L.  J. 
K.  B.  162,  4  N.  &  M.  649.  30  E.  C.  L.  69 
[following  Fielder  V.  Starkin,  1  H.  Bl.  17.  2 
Rev.  Rep.  700]. 

Canada. —  See  Wurzburg  v  Andrews,  28 
Nova  Scotia  387. 

See  43  Cent.  Dig.  tit.  "Sales."  §  818. 

In  Kentucky,  where  the  sale  is  in  pra\^cnti, 
the  purchaser  has  the  right  to  rely  upon  the 
warranty  without  examination  or  inspection 
of  the  article,  and  acceptance  and  rotontion 
does  not  waive  the  warrant  v.  Cook  r.  Grnv, 
2  Bush  121;  O'Bannon  r.  Relf,  7  Dana  320; 
Harrigan  r.  Advance  Thresher  Co.,  81  S.  W. 
261,  26  Ky.  L.  Rep.  317.    But  where  there  is 
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executed  or  executory,  acceptance  or  retention  of  the  goods  sold  does  not  waive 
an  express  warranty,  and  it  makes  no  difference  that  the  buyer  had  an  opportunity 
to  inspect  the  goods  and  that  the  defects  were  discoverable  on  inspection,  or 
were  in  fact  discovered  by  him.^' 

b.  Effect  of  Special  Provisions  in  the  Contract  of  Sale.  Where  the  contract 
contains  a  stipulation  for  the  return  of  the  goods  if  the  warranty  is  not  fulfilled, 
or  that  the  possession  and  use  of  the  goods  beyond  a  specified  period  shall  be 
conclusive  evidence  that  the  warranty  is  fulfilled,  retention  and  use  after  the  period 
designated  is  a  waiver  of  the  breach  of  warranty .^^    There  will  be  no  waiver, 


a  contract  to  deliver  goods  or  chattels  of  a 
particular  description  or  quality  at  a  future 
day,  and  the  vendee  after  inspecting  them  or 
after  having  had  a  fair  opportunity  to  inspect, 
receives  them,  he  cannot  thereafter  recover 
or  recoup  damages  for  defects  in  the  goods. 
While  some  of  these  cases  characterize  the 
undertaking  as  to  quality  to  be  a  warranty, 
others  regard  it  as  an  essential  part  of  the 
contract  a  compliance  with  which  precedes 
the  vendee's  obligation  to  receive  the  goods. 
Webb  V.  Milford  Shoe  Co.,  128  Ky.  308,  108 
S.  W.  229,  32  Ky.  L.  Rep.  1175;  Jones  v. 
McEwan,  91  Ky.  373,  16  S.  W.  81,  12  Ky.  L. 
Rep.  966,  12  L.  R.  A.  399;  Cook  v.  Gray,  2 
Bush  121;  Kerr  V.  Smith,  5  B.  Mon.  552; 
O'Bannon  v.  Relf,  supra;  Yeiser  v.  Russell, 
83  S.  W.  574,  26  Ky.  L.  Rep  1151;  Bannon 
V.  St.  Bernard  Coal  Co.,  39  S.  W.  252,  18  Ky. 
L.  Rep.  1050.  By  acceptance  he  furnishes 
conclusive  evidence  that  the  goods  are  of  the 
quality  covenanted  to  be  delivered.  Cook  v. 
Gray,  supra. 

Under  the  statutes  of  Georgia  no  duty 
rests  upon  the  purchaser,  who  has  bought 
goods  under  an  express  warranty,  to  inspect 
the  article  purchased,  or  to  exercise  care  in 
discovering  any  defects.  He  may  rely  on  the 
contractual  obligation  of  the  seller  that  he 
will  deliver  goods  of  the  quality  warranted. 
North  Georgia  Milling  Co.  v.  Henderson  El. 
Co.,  130  Ga.  113,  60  S.  E.  258;  Carolina  Port- 
land Cement  Co.  v.  Turpin,  126  Ga.  677,  55 
S.  B.  925;  Springer  V.  Indianapolis  Brewing 
Co.,  126  Ga.  321,  55  S.  E.  53 ;  Moultrie  Re- 
pair Co.  V.  Hill,  120  Ga.  730,  48  S.  E.  143; 
Cook  V.  Einch,  117  Ga.  541,  44  S.  E.  95; 
Woodruff  V.  Groddy,  91  Ga.  333,  17  S.  E. 
264,  44  Am.  St.  Rep.  33;  Sizemore  v.  Wool- 
ard,  3  Ga.  App.  261,  59  S.  E.  833.  If,  how- 
ever, the  articles  be  defective  and  the  buyer 
knows  of  the  fact,  and  with  such  knowledge 
accepts  them,  he  will  be  deemed  to  have 
waived  the  defects  and  cannot  recoup  dam- 
ages arising  therefrom  (North  Georgia  Mill- 
ing Co.  V.  Henderson  El.  Co.,  supra;  Caro- 
lina Portland  Cement  Co.  V.  Turpin,  126  Ga. 
677,  55  S.  E.  925;  Springer  v.  Indianapolis 
Brewing  Co.,  supra;  Miller  V.  Moore,  83  Ga. 
684,  10  S.  E.  360,  20  Am.  St.  Rep.  329,  6 
L.  R.  A.  374;  Jesse  French  Piano,  etc.,  Co. 
V.  Barber,  5  Ga.  App.  344,  63  S.  E.  233; 
Sizemore  V.  Woolard,  3  Ga.  App.  261,  59 
S.  E.  833)  unless  he  complains  of  such  dc- 
fects  and  the  seller  tells  him  to  retain  and 
pay  for  the  article,  and  that  he  will  remedy 
the  defects  (Jesse  French  Piano,  etc.,  Co.  v. 
Barber,  supra).  As  respects  implied  warran- 
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ties,  acceptance  constitutes  a  waiver  of  all 
defects  which  might  have  been  discovered  by 
ordinary  care  before  delivery.  Cook  v.  Finch, 
supra;  De  Loach  Mill  Mfg.  Co.  v.  Tutweiler, 
Coal,  etc.,  Co.,  2  Ga.  App.  493,  58  S.  E.  790. 
The  rule  is  otherwise,  however,  as  to  defects 
which  are  latent  or  concealed.  De  Loach 
Mill  Mfg.  Co.  V.  Tutweiler  Coal,  etc.,  Co., 
supra. 

37.  Henry  v.  Talcott,  175  N.  Y.  385,  67 
N.  E.  617;  Zabriskie  V.  Central  Vermont  R. 
Co.,  131  N.  Y.  72,  29  N.  E.  1006;  Kent  v. 
Friedman,  101  N.  Y.  616,  3  N.  E.  905;  Foot 
V.  Bentley,  44  N.  Y.  166,  4  Am.  Rep.  652; 
Rust  V.  Eckler,  41  N.  Y.  488;  Muller  V.  Eno, 
14  N.  Y.  597;  Norwich  Light  Co.  v.  Ames, 
122  N.  Y.  App.  Div.  319,  106  N.  Y.  Suppl. 
952  (holding  that  the  buyer  may  retain  the 
goods  without  waiving  the  warranty,  after 
testing  them  and  proving  that  they  are  de- 
fective) ;  Staiger  v.  Soht.  116  N.  Y.  App. 
Div.  874,  102  N.  Y.  Suppl.  342  [affirmed  in 
191  N.  Y.  527,  84  N.  E.  1120];  Bates  v.  Fish 
Bros.  Wagon  Co.,  50  N.  Y.  App.  Div.  38,  63 
N.  Y.  Suppl.  649;  Nash  v.  Weidenfeld,  41 
N.  Y.  App.  Div.  511,  58  N.  Y.  Suppl.  609; 
J.  L.  White  Furnace  Co.  V.  C.  W.  Miller 
Transfer  Co.,  59  Misc.  (N.  Y.)  66,  109  N.  Y. 
Suppl.  796.  But  see  Day  v.  Pool,  52  N.  Y. 
41 G,  11  Am.  Rep.  719,  where  it  was  said 
that  where  there  is  an  express  warranty  on 
an  executory  contract  of  sale,  the  purchaser 
may  retain  and  use  the  property  and  have 
his  remedy  upon  the  warranty  except  as  to 
defects  which  are  open  and  visible. 

Sales  by  sample.— Where  goods  are  sold  by 
sample  with  a  warranty  that  they  shall  cor- 
respond with  the  sample  the  vendee  may  re- 
cover damages  for  a  breach  of  the  warranty, 
although  he  has  accepted  the  goods  after  an 
opportunity  for  inspection.  Zabriskie  v.  Cen- 
tral Vermont  R.  Co.,  131  N.  Y.  72,  29  N.  E. 
1006;  Fairbank  Canning  Co.  v.  Metzger,  118 
N.  Y.  260,  23  N.  E.  372,  16  Am.  St.  Rep. 
753;  Kent  V.  Friedman,  101  N.  Y.  616,  3 
N.  E.  905;  Brigg  v.  Hilton,  99  N.  Y.  517,  3 
N.  E.  51,  52  Am.  Rep.  63;  Meagley  v.  Hoyt, 
88  Hun  (N.  Y.)  328,  34  N.  Y.  Suppl.  790. 

Same  rules  applicable  to  express  warranties 
whether  sale  be  executed  or  executory  see 
Day  V.  Pool,  52  N.  Y.  416,  11  Am.  Rep.  719. 

No  rescission  where  contract  executed. — 
Where  the  sale  is  executed  and  the  warranty 
is  express  there  can  be  no  rescission,  and 
failure  to  return  the  goods  does  not  waive 
the  warranty.    Rust  v.  Eckler,  41  N  Y.  488. 

38.  Georgia.  —  Gray  v.  Consolidated  Ice 
Mach.  Co.,  103  Ga.  115,  29  S.  E.  604. 
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however,  where  notice  is  given  of  the  defects  as  provided  in  the  contract,  for  the 
purpose  of  affording  the  seller  an  opportunity  to  remedy  the  defects.^^  Where 
the  contract  provides  that  acceptance  shall  not  waive  a  breach  of  warranty,  the 
fact  that  the  purchaser  accepted  the  article  after  a  test  which  led  him  to  believe 
that  it  complied  with  the  contract  in  all  respects  does  not  preclude  him  from 
thereafter  maintaining  an  action  for  breach  of  warranty.^*^ 

c.  Retention  and  Use  Induced  by  Request  of  Seller.  Where  the  retention  and 
use  has  been  induced  by  the  request  or  promises  of  the  seller  there  is  no  waiver 
of  the  warranty .^^ 

4.  Payment  of  Price.  In  some  jurisdictions  payment  of  the  purchase-price  or 
the  giving  of  a  note  therefor  with  knowledge  of  defects  constituting  a  breach  of 
warranty  is  regarded  as  a  waiver  of  the  breach,*^  and  even  a  promise  to  pay  has 
been  given  a  like  effect,^^  especially  when  accompanied  by  an  extension  of  time; 
but  according  to  the  weight  of  authority,  payment,  part  payment,  or  the  giving 
of  notes  for  the  purchase-price  is  not  a  waiver  of  a  breach  of  warranty  unless  an 
intent  to  waive  such  breach  is  proven,^^  especially  if  made  without  knowledge  of 


Idaho. —  Murphy  v.  Kiissell,  8  Tda.  133,  67 
Pac.  421. 

Illinois. —  Underwood  V.  Wolf,  31  111.  App. 
637  [affirmed  in  131  111.  425,  23  N.  E.  598,  19 
Am.  St.  Rep.  40]. 

Indiana. —  Burke  V.  Keystone  Mfg.  Co.,  19 
Ind.  App.  556,  48  N.  E.  382. 

loioa. —  Massillon  Engine,  etc.,  Co.  V.  Schir- 
mer,  (1903)  93  N.  W.  599. 

Kentucky.— GaiSir  v.  Hodges,  90  S.  W.  580, 
28  Ky.  L.  Rep.  889. 

Michigan. —  Stoddard  Mfg.  Co.  v.  Miller, 
107  Mich.  51,  64  N.  W.  948;  Potter  V.  Lee, 
94  Mich.  140,  53  N.  W.  1047. 

Nebraska. —  McCormiek  Harvesting  Mach. 
Co.  V.  Hartman,  35  Nebr.  629,  53  N.  W.  566. 

]S!eto  York. —  Merritt  v.  Emerv,  12  N.  Y. 
App.  Div.  621,  42  N.  Y.  Suppl.^888. 

North  Dakota. —  Minnesota  Thresher  Mfg. 
Co.  V.  Lincoln,  4  N.  D.  410,  61  N.  W.  145. 

Texas. —  Shearer  i\  Gaar.  41  Tex.  Civ.  App. 
39,  90  S.  W.  684 ;  J.  I.  Case  Threshing  Mach. 
Co.  V.  Hall,  32  Tex.  Civ.  App.  214,  73  S.  W. 
835;  Thomas  Mfg.  Co.  v  Griffin,  16  Tex. 
Civ.  App.  188,  40  S.  W.  755.  And  see  Swann 
V.  Lowe,  (App.  1892)  18  S.  W.  789. 

Wisconsin. — ^Kingman  v.  Watson,  97  Wife. 
696,  73  N.  W.  438. 

Canada. —  John  Abell  Engine,  etc.,  Works 
Co.  V.  McGuire,  13  Manitoba  454. 

Trial  of  machine.— Where  on  trial  by  the 
seller  the  machine  proved  defective  so  that 
the  purchaser  refused  to  accept  it,  the  fact 
that  on  the  following  day  he  tried  it  by  him- 
self did  not  constitute  such  continued  use  as 
would  estop  him  from  claiming  that  the  war- 
ranty was  not  fulfilled.  Weston  v.  Card,  96 
Mich.  373,  56  N.  W.  26. 

Several  warranties.  —  Where  a  warranty- 
provided  that  the  machine  was  well  made,  of 
good  materials,  and  durable,  and  also  was 
conditioned  for  return  if  it  could  not  be 
made  to  work  well,  if  there  was  an  accept- 
ance of  the  machine  under  such  last  pro- 
vision, such  fact  would  not,  as  a  matter  of 
law,  bar  a  recovery  for  a  breach  of  the  war- 
ranty as  to  make,  materials,  and  durability. 
McCormiek  Harvesting  Mach.  Co.  v.  Fields, 
90  Minn.  161,  95  N.  W.  886. 

39.  McCormiek  Harvesting  Mach.  Co.  V. 
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Hays,  89  Ind.  582;  Aultman  V.  Theirer,  34 
Iowa  272;  Osborne  V.  Marks,  33  Minn.  56,  22 
N.  W.  1. 

40.  Scott  V.  Keeth,  152  Mich.  547,  116 
N.  W.  183. 

41.  Georgia. —  Jesse  French  Piano,  etc.,  Co. 
V.  Barber,  5  Ga.  App.  344,  63  S.  E.  233. 

Indiana. —  Kenney  v.  Bevilheimer,  158  Ind. 
653,  64  N.  E.  215;  Springfield  Engine,  etc., 
Co.  V.  Kennedy,  7  Ind.  App.  502,  34  N.  E. 
856. 

Kentucky. —  South  Bend  Pulley  Co.  v.  W.  E. 
Caldwell  Co.,  55  S.  W.  208,  21  Ky.  L.  Rep. 
1363,  54  S.  W.  12,  21  Ky.  L.  Rep.  1084. 

Michigan. —  Aultman  v.  Knapp,  105  Mich. 
205,  63  N.  W.  66. 

Minnesota. —  Massachusetts  L.  &  T.  Co.  v. 
Welch,  47  Minn.  183,  49  N.  W.  740. 

Missouri. —  Roth  v.  Continental  Wire  Co., 
94  Mo.  App.  236,  68  S.  W.  594. 

Nebraska. —  Parsons  Band  Cutter,  etc.,  Co. 
V.  Gadeke,  1  Nebr.  (Unoff.)  605,  95  N.  W. 
850;  McCormiek  Harvesting  Mach.  Co.  r. 
Machmuller,  1  Nebr.  (Unoff.)  80,  95  N.  W. 
507. 

Tennessee. —  Gaar  V.  Stark,  (Ch.  App.)  36 
S.  W.  149. 

Wisconsin. —  Osborne  v.  McQueen,  67  Wis. 
392,  29  N.  W.  636;  Fairfield  v.  Madison  Mfg. 
Co.,  38  Wis.  346. 

42.  Lunsford  v.  Malsby,  101  Ga.  39,  28 
S.  E.  496;  Osborne  V.  Birdsall,  57  N.  Y.  App. 
Div.  41,  67  N.  Y.  Suppl.  1049.  See  also 
Thomson  r.  Sexton,  15  S.  C.  93. 

43.  Vanderbeek  V.  Francis,  75  Conn.  467, 
53  Atl.  1015. 

44.  Blue  Springs  Min.  Co.  v.  ^.Icllvien.  97 
Tenn.  225,  36  S.  W.  1094.  And  see  Adler 
V.  Robert  Portner  Brewing  Co.,  65  ]\Id.  27, 
2  Atl.  918. 

45.  Illinois. — Bretz  v.  Fawcett.  29  111.  App. 
319;  Contrail  V.  Fawcett.  2  111.  App.  569. 
But  see  Crabtree  v.  Crawford,  25  111.  248, 
holding  that  where  A  purchased  of  B  for 
five  hunrlred  dollars  two  horses,  one  of  which 
was  lame  at  the  time,  but  was  warranted 
by  B  to  recover  and  A.  eight  months  after- 
ward, sold  the  lame  horse  to  a  third  party 
for  two  hundred  and  fifty  dollars,  who  gave 
his  note  to  B  for  the  price  in  the  place  of 
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the  defects/'^  or  if  the  purchaser  is  induced  by  the  promise  of  the  seller  to  remedy 
the  defects.*^  So  too  when  seasonable  demand  for  damages  for  defects  has  been 
made  payment  of  the  price  will  not  operate  as  a  waiver.*^ 

J.  Remedies  For  Breach  of  Warranty  —  l.  In  General.  The  remedy 
of  the  buyer  for  a  breach  of  warranty  in  the  sale  of  goods  may  be  by  a  return  of 
the  goods,^^  the  contract  being  rescinded/^  and  recovery  of  the  price  paid/^  by  an 
action  for  damages,^^  or  by  a  counter-claim  or  recoupment  in  an  action  by  the 
seller  for  the  price.^* 

2.  Return  of  Goods  —  a.  In  General.  In  the  absence  of  an  agreement  giving 
him  the  right  to  return  the  goods  it  is  the  rule  in  most  jurisdictions  that  the  buyer 
in  an  executed  contract  of  sale  of  goods  cannot  on  a  breach  of  warranty  return 
the  goods,  his  remedy  in  such  case  being  on  the  warranty.^^    On  the  other  hand 


A,  and  A  gave  his  note  for  two  hundred  and 
fifty  dollars  to  B  for  the  balance  due  on 
the  contract,  A  could  not  afterward  set  up 
a  breach  of  warranty  as  a  defense  to  the 
last  mentioned  note. 

loim, —  Keniston  v.  Todd,  139  Iowa  287, 
117  N.  W.  674;  Aultman  v.  Wheeler,  49  Iowa 
647.  See  also  Briggs  v.  M.  Rumely  Co.,  96 
Iowa  202,  64  N.  W.  784,  holding  that  the 
giving  of  a  note  for  the  price  of  a  threshing 
machine,  after  a  trial  of  it  in  threshing  one 
kind  of  grain,  is  not  a  settlement  for  it 
"  after  having  tried  it,"  within  the  meaning 
of  a  clause,  in  the  contract  for  its  sale,  pro- 
viding that  a  settlement  for  it  after  having 
tried  it  estops  the  purchaser  from  all  claims 
for  damages  for  breach  of  warranty. 

Massachusetts. —  Gilmore  v.  Williams,  162 
Mass.  351,  38  K  E.  976. 

Minnesota. —  Osborne  v.  Marks,  33  Minn. 
56,  22  N.  W.  1. 

Mississippi. — 'Dancey  v.  Sugg,  46  Miss.  606. 

Missouri. —  Nauman  v.  Oberle,  90  Mo.  666, 
3  S.  W.  380;  Murphy  v.  Gay,  37  Mo.  535; 
Fairbanks  v.  Baskett,  98  Mo.  App.  53,  71 
S.  W.  1113;  Fadley  v.  Smith,  23  Mo.  App. 
87. 

Wisconsin. —  Park  v.  Richardson,  etc.,  Co., 
81  Wis.  399,  51  N.  W.  572. 

United  States, —  Johnson  v.  Roy,  112  Fed. 
256,  50  C.  C.  A.  237;  Walker  v.  Gooch,  48 
Fed.  656. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  823. 

Intent  of  parties. —  The  question  of  waiver 
by  payment  depends  Avholly  on  the  intent  of 
the  parties.  Toledo  Sav.  Bank  v.  Rathmann, 
78  Iowa  288,  43  N.  W.  193;  Fairbanks  v. 
Baskett,  98  Mo.  App.  53,  71  S.  W.  1113; 
C.  H.  Dean  Co.  v.  Standifer,  37  Tex.  Civ. 
App.  181,  83  S.  W.  230;  Johnson  v.  Roy,  112 
Fed.  256,  50  C.  C.  A.  237;  Ottawa  Bottle, 
etc.,  Co.  V.  Gunther,  31  Fed.  208. 

Defects  subsequently  discovered. — ^Where  on 
the  remedying  of  certain  known  defects  pay- 
ment is  made,  there  is  no  waiver  of  defects 
subsequently  discovered.  Latham  V.  Shipley, 
86  Iowa  543,  53  N.  W.  342. 

Waiver  of  defenses  to  note. — Although  a 
note  given  for  the  purchase-price  of  goods 
contains  a  waiver  of  all  defenses  to  the  note, 
the  buyer  is  not  estopped  to  counter-claim 
for  breach  of  warranty.  Osborne  v.  McQueen, 
67  Wis.  392,  29  N.  W.  636. 

Extension  of  time. — A  promise  to  pay  is  not 

[VII,  I,  4] 


conclusively  a  waiver  of  breach,  although  ac- 
companied by  an  extension  of  time,  but 
such  extension  is  evidence  of  an  intent  to 
waive.  Fairbanks  v.  Baskett,  98  Mo.  App. 
53,  71  S.  W.  1113. 

46.  Bowers  Rubber  Co.  v.  Blasdel,  (Cal. 
1897)  47  Pac.  931;  Nauman  v.  Ullman,  102 
Wis.  92,  78  N.  W.  159. 

47.  Illinois. —  Kingman  V.  Meyer,  70  111. 
App.  476. 

Indiana. —  York  Mfg.  Co.  v.  Bonnell,  24 
Ind.  App.  667,  57  N.  E.  590. 

Minnesota. —  Osborne  v.  Carpenter,  37 
Minn.  331,  34  N.  W.  163. 

Missouri. —  Courtney  v.  Boswell,  65  Mo. 
196;  Hayner  V.  Churchill,  29  Mo.  App.  676. 

'New  YorA;.— Huck  V.  Bischoff,  84  N.  Y. 
Suppl.  173. 

Texas. —  Aultman,  etc.,  Co.  v,  Hefner,  67 
Tex.  54,  2  S.  W.  861. 

Wisconsin. —  Harrison  V.  Crocker,  39  Wis. 
68. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  823. 

48.  Davis  Provision  Co.  v.  Fowler  Bros.,  20 
N.  Y.  App.  Div.  626,  47  N.  Y.  Suppl.  205 
[affirmed  in  163  N.  Y.  580,  57  N.  E.  1108]. 

49.  Remedies  of  seller  generally  see  infra, 
IX. 

50.  See  infra,  VIT,  J,  2. 

51.  Rescission  for  breach  of  warranty  see 

supra,  IV,  B,  3,  c,   (ii),  (r). 

52.  See  infra,  VII,  J,  2,  a. 
Alternative  actions. — An  action  to  recover 

the  purchase-money  on  rescission  for  breach 
of  warranty  and  an  action  for  damages  for 
the  breach  are  alternative  actions.  Park  v. 
Richardson,  etc.,  Co.,  81  Wis.  399,  51  N.  W. 
572. 

53.  See  infra,  VII,  J,  3. 

54.  See  infra,  VII,  J,  3,  b. 

55.  Connecticut.  —  Worcester  Mfg.  Co.  V. 
Waterbury  Brass  Co.,  73  Conn.  554,  48  Atl. 
422;  Trumbull  V.  O'Hara,  71  Conn.  172,  41 
Atl.  546;  Scranton  v.  Mechanics  Trading  Co., 
37  Conn.  130. 

G^eorgia.— Woodruff  V.  Graddy,  91  Ga.  333, 
17  S.  E.  264,  44  Am.  St.  Rep.  33. 

Illinois. —  Doane  v.  Dunham,  65  111.  512; 
Skinner  v.  Mulligan,  56  111.  App.  47;  Mayes 
V.  Rogers,  47  111.  App,  372. 

Indiana. —  Hoover  v.  Sidener,  98  Ind.  290 ; 
Marsh  v.  Low,  55  Ind.  271. 

Michigan. —  H.  W.  Williams  Transp.  Line 
V.  Darius  Cole  Transp.  Co.,  129  Mich.  209, 
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in  other  jurisdictions  it  has  been  held  that  the  buyer  may  resort  to  either  remedy, 
and  this  right  is  recognized  generally  when  the  sale  is  executory." 

b.  As  a  Condition  Precedent.  In  the  absence  of  a  stipulation  to  that  effect  it 
is  not  necessary  that  the  buyer  should  return  or  offer  to  return  the  goods  in  order 
to  avail  himself  of  a  breach  of  warranty  either  by  an  action  for  damages,^^  or  by 


88  N.  W.  473,  56  L.  R.  A.  939;  Zimmerman 
Mfg.  Co.  V.  Dolph,  104  Mich.  281,  62  N.  W. 
339;  Nichols  v.  Crandall,  77  Mich.  401,  43 
N.  W.  875,  6  L.  R.  A.  412. 

Minnesota. —  Lynch  V.  Curfman,  65  Minn. 
170,  69  N.  W.  5;  Minneapolis  Harvester 
Works  i\  Bonnallie,  29  Minn.  373,  13  N.  W. 
149;  Knoblauch  v.  Kronschnabel,  18  Minn. 
300. 

iVeiy  Jersey. —  See  Woodward  v.  Emmons, 
61  N.  J.  L.  281,  39  Atl.  703. 

^ew?  Forfc.— Muller  V.  Eno,  14  N.  Y.  597; 
Kiernan  v.  Rocheleau,  6  Bosw.  148;  Renaud 
V.  Peck,  2  Hilt.  137;  Billson  v.  Hall,  etc., 
Constr.  Co.,  43  Misc.  620,  88  N.  Y.  Suppl. 
245;  Kanrich  v.  Wise,  92  N.  Y.  Suppl.  790; 
Langworthy  V.  Beardsley,  1  N.  Y.  City  Ct. 
170;  Voorhees  v.  Earl,  2  Hill  288,  38  Am. 
Dec.  588. 

Pennsylvania. —  Eshleman  v.  Liglitner,  169 
Pa.  St.  46,  32  Atl.  63;  Kase  v.  John,  10 
Watts  107,  36  Am.  Dec.  148;  Blair  V.  Ford 
China  Co.,  26  Pa.  Super  Ct.  374. 

South  Carolina. —  Kaufman  Milling  Co.  v. 
Stuckey,  40  S.  C.  110,  18  S.  E.  218;  Rivers 
V.  Gruget,  2  Nott  &  M.  265. 

Tennessee. —  Belew  V.  Clark,  4  Humplir. 
506;  Allen  v.  Anderson,  3  Humphr.  581,  39 
Am.  Dec.  197. 

Texas. —  Wright  V.  Davenport,  44  Tex.  164; 
Jesse  French  Piano,  etc.,  Co.  v.  Thomas,  36 
Tex.  Civ.  App.  78,  80  S.  W.  1063;  Miller- 
Stone  Mach.  Co.  V.  Balfour,  25  Tex.  Civ. 
App.  413,  61  S.  W.  972;  Aultman  v.  McKin- 
ney,  (Civ.  App.  1894)  26  S.  W.  267. 

Vermont. —  Mayer  v.  Dwinell,  29  Vt.  298; 
West  V.  Cutting,  19  Vt.  536. 

Washington. —  Hulet  v.  Achey,  39  Wash. 
91,  80  Pac.  1105. 

United  States. —  Thornton  v.  Wynn,  12 
Wheat.  183,  6  L.  ed.  595 ;  Thomas  China  Co. 
V.  C.  W.  Raymond  Co.,  135  Fed  25,  67 
C.  C.  A.  629. 

England. —  Couston  v.  Chapman,  L.  R.  2 
H.  L.  Sc.  250 ;  Heyworth  v.  Hutchinson,  L.  R. 
2  Q.  B.  447,  36  L.  J.  Q.  B.  270;  Street  v. 
Blay,  2  B.  &  Ad.  456,  22  E.  C.  L.  193;  Daw- 
son V.  Collis,  10  C.  B.  523,  20  L.  J.  C.  P. 
116,  2  L.  M.  &  P.  14,  70  E.  C.  L.  523.  See 
also  Toulmin  V.  Hedley,  2  C.  &  K.  157,  61 
E.  C.  L.  157. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  812, 
1208. 

56.  California. —  Hoult  v.  Baldwin,  67  Cal. 
610,  8  Pac.  440;  Pollemus  V.  Heiman,  45 
Cal.  573. 

Iowa. —  Timken  Carriage  Co.  v.  Smith,  123 
Iowa  554,  99  N.  W.  183;  Laporte  Imp.  Co. 
V.  Brock,  99  Iowa  485,  68  N.  W.  810,  61  Am. 
St.  Rep.  245;  McCormick  Harvesting  Mach. 
Co.  V.  Russell,  86  Iowa  556,  53  N.  W.  310; 
Upton  Mfg.  Co.  V.  Huisko,  69  Iowa  557,  29 
N.  W.  621 ;  Rogers  v.  Hanson,  35  Iowa  283. 


Kentucky. —  Harrigan  v.  Advance  Thresher 
Co.,  81  S.  W.  261,  26  Ky.  L.  Rep.  317;  Ruby 
Carriage  Co.  v.  Kremer,  81  S.  W.  251,  26 
Ky.  L.  Rep.  274.  Compare  Lightburn  v. 
Cooper,  1  Dana  273. 

Maine. —  Milliken  v.  Skillings,  89  Me.  180, 
36  Atl.  77;  Downing  v.  Dearborn,  77  Me.  457, 
1  Atl.  407;  Marston  v.  Knight,  29  Me.  341. 

Maryland. —  McCaney  v.  Duvall,  21  Md. 
166;  Miller  v.  Grove,  18  Md.  242;  Clements 
V.  Smith,  9  Gill  156;  Franklin  v.  Long,  7 
Gill  &  J.  407;  Hyatt  v.  Boyle,  5  Gill  &  J. 
110,  25  Am.  Dec.  276;  Taymon  v.  Mitchell, 
1  Md.  Ch.  496. 

Massachusetts. —  Bryant  v.  Isburgh,  13 
Gray  607,  74  Am.  Dec.  655;  Dorr  v.  Fisher, 
1  Cush.  271;  Clark  v.  Baker,  5  Mete.  452. 

Missouri. —  Branson  v.  Turner,  77  Mo.  489; 
New  Birdsall  Co.  i:  Keys,  99  Mo.  App.  458, 
74  S.  W.  12;  St.  Louis  Brewing  Assoc.  v. 
McEnroe,  80  Mo.  App.  429;  Tall  v.  Chap- 
man, 66  Mo.  App.  581 ;  Kerr  v.  Emerson,  64 
Mo.  App.  159;  Johnson  v.  Whitman  Agricul- 
tural Co.,  20  Mo.  App.  100.  But  see  Walls  v. 
Gates,  6  Mo.  App.  242. 

Nehraska. —  Sloan  Commission  Co.  v.  Fry, 
4  Nebr.  (Unoff.)  647,  95  N.  W.  862. 

Oklahoma. —  Osborne  v.  Walther,  12  Okla. 
20,  69  Pac.  953. 

Wisconsin. —  Parry  Mfg.  Co.  V.  Tobin,  106 
Wis.  286,  82  N.  W.  154.  But  see  Getty  v. 
Rountree,  2  Finn.  379,  54  Am.  Dec  138,  2 
Chandl.  28. 

United  States.— Sloan  v.  Wolf  Co.,  124 
Fed.  196,  59  C.  C.  A.  612;  English  v. 
Spokane  Commission  Co.,  57  Fed.  451,  6 
C.  C.  A.  416. 

'See  43  Cent.  Dig.  tit.  "Sales,"  §§  812, 
1208. 

Other  remedy  provided. —  There  can  be  no 
return  of  the  goods  if  another  remedy  is 
specifically  provided  by  the  terms  of  the  con- 
tract.   Cross  V.  Pearson,  17  Ind.  612. 

57.  California. —  Hoult  v.  Baldwin,  67  Cal. 
610,  8  Pac.  440;  Polhemus  V.  Heiman,  45 
Cal.  573. 

Kansas. —  Field  V.  Kinnear,  4  Kan.  476. 
Massachusetts. —  Clark  v.  Baker,  5  Mete. 
452. 

Minnesota. —  Knoblauch  v.  Kronschnabel, 
18  Minn.  300. 

Missouri. —  Alabama  Steel,  etc.,  Co.  v. 
Symons,  110  Mo.  App.  41,  83  S.  W.  78;  Cal- 
houn V.  Paule,  26  Mo.  App.  274. 

Neio  York. —  Murray  V.  Smith,  4  Dalv  277; 
Pomeroy  v.  Shaw,  2  Dalv  267. 

England. —  Street  V.  Blay,  2  B.  &  Ad.  456, 
22  E.  C.  L.  193. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  812, 
1208. 

58.  Alabama. —  IMarshall  r.  Wood,  16  Ala. 
806;  Milton  r.  Rowland,  11  Ala.  732;  Korne- 
gay  0.  White,  10  Ala.  255. 
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way  of  counter-claim  or  recoupment. But  in  order  to  bar  a  recovery  of  the 
price,  the  goods  must  have  been  returned  or  tendered,  unless  they  are  worthless 


Arkansas. —  Plant  v.  Coiidit,  22  Ark.  454. 

California. —  Hughes  v.  Bray,  60  Cal.  284. 

Illinois. —  Mears  v.  Nichols,  41  111.  207,  89 
Am.  Dec.  381;  Crabtree  v.  Kile,  21  111.  180; 
Devine  v.  Eyan,  115  111.  App.  498;  McMillan 
V.  De  Tamble,  93  111.  App.  65. 

Indiana. —  Harrisburg  Car  Mfg.  Co.  V. 
Sloan,  120  Ind.  156,  21  N.  E.  1088;  Ferguson 
V.  Hosier,  58  Ind.  438. 

loica. —  Short  v.  Matteson,  81  Iowa  638,  47 
N.  W.  874;  Storrs  V.  Emerson,  72  Iowa  390, 
34  N.  W.  176. 

Kentucky. —  Harrigan  v.  Advance  Thresher 
Co.,  81  S.  W.  261,  26  Ky.  L.  Rep.  317;  Sw- 
ing V.  Hauss,  50  S.  W.  249,  20  Ky.  L.  Rep. 
1883. 

Maryland. —  Horn  V.  Buck,  48  Md.  358; 
Lane  v.  Lantz,  27  Md.  211. 

Massachusetts. —  Vincent  v.  Leland,  100 
Mass.  432. 

Minnesota. —  Mulcahy  v.  Dieudonne,  103 
Minn.  352,  115  N.  W.  636;  Scott  v  Raymond, 
31  Minn.  437,  18  N.  W.  274. 

Missouri. — 'Ross  v.  Barker,  30  Mo.  385; 
Thompson  v.  Botts,  8  Mo.  710;  Martin  v. 
Maxwell,  18  Mo.  App.  176. 

'New  Jersey. —  Phillips  v.  Crosby,  69 
N.  J.  L.  612,  55  Atl.  814. 

'New  York. —  Parks  v.  Morris  Ax,  etc.,  Co., 
54  N.  Y.  586;  Day  v.  Pool,  52  N.  Y.  416,  11 
Am.  Rep.  719  [affirming  63  Barb.  506];  Rust 
V.  Eckler,  41  N.  Y.  488;  McCall  Co.  v  Eagan,  89 
N.  Y.  App.  Div.  330,  85  N.  Y.  Suppl.  792 
[affirmed  in  181  N.  Y.  572,  74  N.  E.  1119]; 
Lichtenstein  r.  Rabolinsky,  75  N.  Y.  App. 
Div.  66,  77  N.  Y.  Suppl.  792;  Ames  v.  Nor- 
wich Light  Co.,  22  N.  Y.  App.  Div.  249,  47 
N.  Y.  Suppl.  743 ;  Messenger  v.  Pratt,  3  Lans. 
234;  Wadley  v.  Davis,  63  Barb.  500;  Brigg 
V.  Hilton,  11  Daly  335;  Murray  v.  Smith,  4 
Daly  277;  Osborn  v.  American  Ink  Co.,  29 
Misc.  648,  61  N.  Y.  Suppl.  70;  Romeo  v. 
Garafolo,  21  Misc.  166,  47  N.  Y.  Suppl.  91 
[affirmed  in  25  N.  Y.  App.  Div.  191,  49 
N.  Y.  Suppl.  114];  Beeman  v.  Banta,  10 
N.  Y.  St.  325  [affirmed  in  118  N.  Y.  538,  23 
N.  E.  887,  16  Am.  St.  Rep.  779] ;  Waring  v. 
Mason,  18  Wend.  425. 

North  Carolina. —  Lewis  v.  Rountree,  78 
N.  C.  323 ;  Toris  v.  Long,  1  N.  C.  13. 

North  Dakota. —  Halley  v.  Folsom,  1  N.  D. 
325,  48  N.  W.  219. 

Pennsylvania. —  Borrekins  V.  Bevan,  3 
Rawle  23,  23  Am.  Dec.  85. 

South  Carolina. —  Parker  v.  Pringle,  2 
Strobh.  242;  Ashley  V.  Reeves,  2  McCord 
432. 

Tennessee. —  Southern  Brass,  etc.,  Co.  v. 
Exeter  Mach.  Works,  109  Tenn.  67,  70  S.  W. 
614;  Garr  v.  Young,  (Ch.  App.  1901)  62 
S.  W.  631. 

Texas.— Smith  v.  Oldham,  26  Tex.  533: 
Westinghouse  Electric  Mfg.  Co.  v.  Troell,  30 
Tex.  Civ.  App.  200,  70  S.  W.  324. 

Vermont. —  Richardson  v.  Grandy,  49  Vt. 
22;  Houghton  r.  Carpenter,  40  Vt.  588. 

Wisconsin. —  Naumen  v.  Ullman,  102  Wis. 

[VII,  J,  2,  b] 


92,  78  N.  W.  159 ;  Bonnell  V.  Jacobs,  36  Wis. 
59;  risk  V.  Tank,  12  Wis.  276,  78  Am.  Dec. 
737;  Getty  v.  Rountree,  2  Pinn,  379,  54  Am. 
Dec.  138,  2  Chandl.  28. 

United  States. —  Andrews  v.  Schreiber,  93 
Fed.  367. 

England. —  Fielder  v.  Starkin,  1  H.  Bl.  17, 
2  Rev.  Rep.  700. 

See  43  Cent.  Dig.  tit.  "  Sales,'^  §  1227. 

59.  Arkansas. — Williams  v.  Miller,  21  Ark. 
469. 

Georgia.— Woodruff  v.  Graddy,  91  Ga.  333, 
17  S.  E.  264,  44  Am.  St.  Rep.  33. 

/^Zmois.— Underwood  v.  Wolf,  131  111. 
425,  23  N.  E.  598,  19  Am.  St.  Rep.  40  [af- 
firming 31  111.  App.  637] ;  Aultman  v.  John- 
son, 45  111.  App.  313;  Cook  v.  Tavener,  41  111. 
App.  642;  Brown  v.  Reinholdt,  41  111.  App. 
599. 

Indiana. —  Hillenbrand  v.  Stockman,  123 
Ind.  598,  24  N.  E.  370;  Zimmerman  v. 
Druecker,  15  Ind.  App.  512,  44  N.  E.  557. 

Kentucky. —  Harrigan  v.  Advance  Thresher 
Co.,  81  S.  W.  261,  26  Ky.  L.  Rep.  317;  South 
Bend  Pulley  Co.  v.  W.  E.  Caldwell  Co.,  54 
S.  W.  12,  21  Ky.  L.  Rep.  1084,  55  S.  W.  208, 
21  Ky.  L.  Rep.  1363;  Bernard  Leas  Mfg.  Co. 
V.  Waller,  36  S.  W.  531,  18  Ky.  L.  Rep. 
346. 

Michigan.—  Hull  v.  Belknap,  37  Mich.  179. 

Minnesota. —  Scott  v.  Raymond,  31  Minn. 
437,  18  N.  W.  274. 

Mississippi. —  Ferguson  v.  Oliver,  8  Sm. 
&  M.  332. 

Missouri. —  Brown  v.  Weldon;  99  Mo.  564, 
13  S.  W.  342;  New  Birdsall  Co.  v.  Keys,  99 
Mo.  App.  458,  74  S.  W.  12 ;  Miles  v.  Withers, 
76  Mo.  App.  87;  Keystone  Implement  Co.  V. 
Leonard,  40  Mo.  App.  477 

New  York. — ^Marshuetz  v.  McGreevy,  23 
Hun  408;  Buhrman  v.  Baylis,  14  Hun  608; 
Nichols  V.  Townsend,  7  Hun  375;  Marcus  v. 
Thornton,  44  N.  Y.  Super.  Ct.  411:  Murray  v. 
Smith,  4  Daly  277;  Warren  v.  Van  Pelt,  4 
E.  D.  Smith  202. 

North  Dakota. —  Minnesota  Thresher  Mfg. 
Co.  V.  Hanson,  3  N.  D.  81,  54  N.  W.  311. 

Ohio. —  Dayton  v.  Hooglund,  39  Ohio  St. 
671. 

Pennsylvania. —  Steigleman  v.  Jeffries,  1 
Serg.  &  R.  477,  7  Am.  Dec.  626. 

South  Carolina. —  Trimmier  v.  Thomson,  10 
S.  C.  164;  Parker  V.  Pringle,  2  Strobh.  242. 

Teccas. —  Brantley  v.  Thomas.  22  Tex.  270, 
73  Am.  Dec.  264;  Palmer  v.  Wilks,  17  Tex. 
105;  Houchins  V.  Williams,  (Civ.  App.  1894) 
25  S.  W.  730. 

Ver^nont.— Best  V.  Flint,  58  Vt.  543,  5  Atl. 
192,  56  Am.  Rep.  570. 

Wisconsin. — Buffalo  Barb  Wire  Co.  v.  Phil- 
lips, 67  Wis.  129,  30  N.  W.  295;  Merrill  v. 
Nightingale,  39  Wis.  247;  Gettv  v.  Rountree, 
2  Pinn.  379,  54  Am.  Dec.  138,  2  Chandl.  28. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1220. 

Warranty  that  goods  shall  be  satisfactory. 
—  Where  the  warranty  is  that  the  goods 
shall  be  satisfactory  to  the  buyer,  he  cannot 
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for  any  purpose/*'  as  it  is  not  sufficient  that  they  are  worthless  for  the  particular 
purpose  for  which  they  were  sold.®^ 

c.  Under  Provisions  of  Contract.  The  contract  of  warranty  may,  however, 
provide  that  if  the  article  fails  to  fulfil  the  warranty  it  shall  be  returned  to  the 
seller,  and  in  such  case  the  condition  is  part  of  the  warranty  and  must  be  com- 
plied with, ^2  and  the  fact  that  within  the  time  stipulated  notice  of  dissatisfaction 


if  he  retains  the  goods  recoup  damages  in 
an  action  for  the  price.  Campbell  Printing- 
Press  Co.  v.  Thorp,  36  Fed.  414,  1  L.  R.  A. 
64.5. 

60.  Alabama. —  Eastern  Granite  Roofing 
Co.  V.  Chapman,  140  Ala,  440,  37  So.  199, 
103  Am.  St.  Rep.  58;  Jemison  v.  Woodruff, 
34  Ala.  143;  Davis  v.  Dickey,  23  Ala.  848; 
Cozzins  V.  Whitaker,  3  Stew.  &  P.  322. 

Illinois. —  Aultman  v,  Johnson,  45  111.  App. 
313;  Brown  V.  Reinholdt,  41  111.  App.  599. 

Indiana. —  Fleetwood  v.  Dorsey  Mach.  Co., 
95  Ind.  491;  Lafayette  Agricultural  Works  v. 
Phillips,  47  Ind.  259;  Dill  v.  O'Ferrell,  45 
Ind.  268 ;  Mullikin  v.  Latchem,  7  Blackf.  136 ; 
Barry  Saw,  etc.,  Co.  v.  Campbell,  13  Ind. 
App.  455,  41  N.  E.  955. 

Iowa. —  Massillon  Engine,  etc.,  Co.  v.  Schir- 
rer,  (1903)  93  K  W.  599. 

Kansas. — 'Aultman  v,  Mickey,  41  Kan.  348, 
21  Pac.  254. 

Kentucky. —  McCormick  Harvesting  Mach. 
Co.  V.  Arnold,  116  Ky.  508,  76  S  W.  323,  25 
Ky.  L.  Rep.  663;  Miller  v.  Gaither,  3  Bush 
152;  Bernard  Leas  Mfg.  Co.  v.  Waller,  36 
S.  W.  531,  17  Ky.  L.  Rep.  346. 

Missouri. —  Brown  v.  Weldon,  99  Mo.  564, 
13  S.  W.  342;  Ferguson  v.  Huston,  6  Mo. 
407;  McCormick  Harvesting  Mach.  Co.  v. 
Brady,  67  Mo.  App.  292;  Keystone  Imple- 
ment Co.  V.  Leonard,  40  Mo.  App.  477. 

New  Hampshire. — ^  Shepherd  v.  Temple,  3 
N.  H.  455. 

Neiv  York. —  Cluster  Gaslight  Co,  v.  Baker, 
90  N.  Y.  Suppl.  1034;  Boorman  v.  Jenkins, 
12  Wend.  566,  27  Am.  Dec.  158. 

Ohio. —  Crooks  v.  Eldridge,  etc.,  Co.,  64 
Ohio  St.  195,  60  N.  E.  203. 

South  Dakota. —  Western  Twine  Co.  v. 
Wright,  11  S.  D.  521,  78  N.  W.  942,  44 
L.  R.  A.  438. 

Tennessee. —  Franklin  v.  Ezell,  1  Sneed 
497. 

Texas.— Ash  v.  Beck,  (Civ.  App.  1902)  68 
S.  W.  53;  Seley  v.  Parker?  (Civ  App.  1898) 
45  S.  W.  1026;  Hayden  v.  Houghton,  (Civ. 
App.  1894)  24  S.  W.  803. 

United  States. —  Cincinnati  Siemens-Lun- 
gren  Gas  Illuminating  Co  v.  Western  Sie- 
mens-Lungren  Co.,  152  U.  S.  200,  14  S.  Ct. 
523,  38  L.  ed.  411;  Campbell  Printing-Press 
Co.  V.  Thorp,  36  Fed.  414,  1  L.  R.  A.  645. 

England. —  Curtis  V.  Hannay,  3  Esp.  82; 
Lewis  V.  Cosgrave,  2  Taunt.  2. 

61.  Crenshaw  v.  Looker,  185  Mo.  375,  84 
S.  W.  885;  McCormick  Harvesting  Mach.  Co. 
V.  Brady,  67  Mo.  App.  292;  Keystone  Imple- 
ment Co.  V.  Leonard,  40  Mo.  App.  477.  See 
also  Schoenberg  v.  Loker,  88  Mo.  App.  387; 
Warder  v.  Fisher,  48  Wis.  338,  4  N.  W.  470. 
But  see  Cooper  r.  Hall,  22  Nebr.  168,  34 
N.  W.  349,  where  the  goods  were  suitable 


only  for  the  purpose  for  which  they  were 
purchased. 

62.  Georgia. —  J.  A.  Fay,  etc.,  Co.  V.  Dud- 
ley, 129  Ga.  314,  58  S.  E.  826. 

loica. —  Bomberger  v.  Griener,  18  Iowa  477. 

Missouri. —  Jasper  County  Bank  v.  Barts, 
130  Mo.  App.  635,  109  S.  W.  1057. 

Neiv  Jersey. — Sturtevant  Mill  Co.  v.  Kings- 
land  Brick  Co.,  74  N.  J.  L.  492,  70  Atl.  732. 

New  York. —  Birch  v.  Kavanaugh  Knitting 
Co.,  34  N.  Y.  App.  Div.  614,  54  N.  Y.  Suppl. 
449  [affirmed  in  165  N.  Y.  617,  59  K  E. 
1119];  J.  L.  White  Furnace  Co.  v.  C.  W. 
Miller  Transfer  Co.,  59  Misc.  66,  109  N.  Y. 
Suppl.  796. 

Texas. —  Haynes  v.  Piano  Mfg.  Co.,  36  Tex. 
Civ.  App.  567,  82  S.  W.  532;  J.  I.  Case 
Threshing  Mach.  Co.  v.  Hall,  32  Tex.  Civ. 
App.  214,  73  S.  W.  835. 

Wisconsin. —  Manny  v.  Glendinning,  15 
Wis.  50. 

England. —  By  water  v.  Richardson,  1  A.  & 
E.  508,  3  L.  J,  K.  B.  164,  3  N.  &  M.  748,  28 
E.  C.  L.  246. 

Canada. —  Hamilton  v.  Northey  Mfg.  Co., 
31  Ont.  468. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  811,  812, 
1209. 

Posted  notice  requiring  return.  —  Where 
there  is  a  general  warranty  of  a  horse,  the 
fact  that  there  was  a  notice  posted  on  the 
seller's  premises,  requiring  the  return  of  an 
unsound  horse  within  six  days,  will  not  de- 
feat the  buyer's  action,  but  it  will  be  left  to 
the  jury  for  them  to  say  whether  this 
formed  any  part  of  the  original  contract. 
Best  V.  Osborn,  2  C.  &  P.  74,  R.  &  M.  290, 
12  E.  C.  L.  458. 

Limitation  of  condition. —  If  there  are  sev- 
eral warranties  and  the  condition  for  return 
is  attached  to  only  one  of  them,  it  will  not 
be  extended  to  the  others.  McCormick  Har- 
vesting Mach.  Co.  V.  Fields,  90  Minn.  161. 
95  N.  W.  886;  Milburn  Wagon  Co.  r.  Nise- 
warner,  90  Va.  714,  19  S.  E.  846. 

Sale  of  several  animals. — Where  a  cow  and 
young  calf  were  purchased  by  plaintiff*  for 
Ijreeding  purposes  under  a  catalogue  reciting 
that  a  cow  and  calf  should  be  treated  as  one 
animal,  and  under  a  warranty  that  all  ani- 
mals of  breeding  age  were  guaranteed 
breeders,  and  that,  in  case  of  a  failure  to 
breed  after  a  satisfactory  trial,  the  aninuil 
might  be  returned,  with  the  reserved  right 
to  the  seller  for  the  period  of  six  months  to 
try  the  animal  and  return  her  to  the  buyer 
if  she  proved  a  breeder,  plaintiff  v'as  not 
bound  to  return  the  calf  as  a  condition  to 
his  right  to  return  the  cow  as  a  non-breeder 
under  the  contract,  ^^^lite  v.  Miller,  (Iowa 
1906)  105  N.  W.  993. 
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is  giyen  will  not  relieve  the  buyer  from  the  conditions  of  the  contract/^  The 
condition  may  be  that  the  article  shall  be  deemed  to  fulfil  the  warranty  unless 
returned  within  a  specified  time.®*  Under  such  conditions  if  the  buyer  retains 
the  goods  he  cannot  avail  himself  of  the  breach/^  either  in  an  action  for  damages/® 
or  by  way  of  recoupment  or  counter-claim.®^  If  the  provision  of  the  contract 
is  not  imperative  but  merely  permits  the  buyer  to  return  the  property,  he  may, 
at  his  election,  resort  to  that  remedy  or  to  his  remedy  on  the  warranty,  the  remedies 
being  cumulative.®^    So  too  the  contract  may  impose  on  the  seller  the  duty  of 


63.  J.  A.  Foy,  etc.,  Co.  v.  Dudley,  129  Ga. 
314,  58  S.  E.  826. 

64.  Buchanan  v.  Parnshaw,  2  T.  R.  745, 
100  Eng.  Reprint  401. 

Excuse  for  failure  to  return. —  The  death  of 
the  animal  within  the  term  specified  is  an 
excuse  for  the  failure  to  return.  Otto  v. 
Braman,  142  Mich.  185,  105  N.  W.  601. 

Waiver  of  condition. — Where  a  buyer  of 
warranted  machinery,  under  an  agreement 
stipulating  that  six  days'  possession  and  use 
of  the  machinery  should  be  conclusive  evi- 
dence that  it  complied  with  the  warranty, 
kept  and  used  such  machinery  six  days,  it 
was  competent  for  an  assignee  of  the  pur- 
chase-money notes  and  the  mortgage  given  to 
secure  them  to  waive  such  stipulation,  and 
agree  to  take  back  the  machinery  if  it  did 
not  comply  with  the  warranty.  Lee  v.  Neu- 
men,  15  S.  D.  642,  91  N.  W.  320.  So  too 
where  the  buyer  sues  to  recover  the  con- 
sideration for  nmchinery  purchased,  alleging 
that  it  was  to  be  returned  if  the  machinery 
proved  unsatisfactory,  and  defendant  fails  to 
plead  provisions  of  the  written  contract  for 
retention  of  the  machinery,  if  satisfactory, 
after  four  days'  trial,  such  provision  is 
waived.  Westinghouse  Co.  v.  Meixel,  72 
Nebr.  623,  101  N.  W.  238. 

65.  Charter  Gas,  etc.,  Co.  v.  Barton,  (Ala. 
1905 )  39  So.  985 ;  Avery  Planter  Co.  t\  Peck, 
86  Minn.  40,  89  N.  W.  1123;  Powell  v.  Ole- 
son,  32  Minn.  288,  20  N.  W.  227  [overruled 
on  other  grounds  in  Wm.  Lindeke  Land  Co. 
V.  Levy,  76  Minn.  365,  79  N.  W.  314];  Os- 
borne r.  Henry,  70  Mo.  App.  19 ;  Kirk  v. 
Seeley,  63  Mo.  App.  262;  Kingman  v.  Wat- 
son, 97  Wis.  596,  73  N.  W.  438. 

Retention  without  use. — Where  a  contract 
of  warranty  of  sale  of  machinery  provides 
that  its  use  for  five  days  without  complaint 
shall  be  conclusive  evidence  of  fulfilment  of 
v/arranty,  a  retention  of  the  machinery  with- 
out complaint  for  five  days  after  its  first  use, 
without  actually  using  it  for  five  days,  does 
not  have  that  effect.  Kinnard  Press  Co.  v. 
Stanley,  70  Kan.  770,  79  Pac.  661. 

66.  Indiana. —  F.  C.  Austin  Mfg.  Co.  v. 
Clendenning,  21  Ind.  App.  459,  52  N.  E. 
708. 

Kansas. —  Davis  v.  Gosser,  41  Kan.  414,  21 
Pac.  240, 

Pennsylvania. — Himes  v.  Kiehl,  154  Pa.  St. 
190,  25  Atl.  632. 

England. —  Hinchcliffe  v.  Barwick,  5  Ex.  D. 
177,  44  .L  P.  615,  49  L.  J.  Exch.  495,  42 
L.  T.  Rep.  N.  S.  492,  28  Wkly.  Rep.  940; 
Adam  v.  Richards,  2  H.  Bl.  573,  3  Rev.  Rep. 
568. 
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Canada. —  Hamilton  v.  Northey  Mfg.  Co., 
31  Ont  468. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1228. 

Transfer  of  note  for  price.— Where  a  buyer 
gave  his  note  for  the  price  of  a  rock  crusher, 
and  agreed  to  return  it  if  it  failed  to  do 
certain  work  as  represented;  and  the  seller 
agreed,  on  such  failure,  to  receive  it,  and  to 
cancel  the  contract  of  sale,  the  transfer  of  the 
note  by  the  seller  to  an  innocent  purchaser, 
and  payment  thereof  by  the  buyer,  did  not 
enable  him  to  recover  damages  for  the  failure 
of  the  crusher  to  do  the  work,  where  he  had 
not  previously  offered  to  return  it,  and  the 
seller  had  not  refused  to  receive  it.  F.  C. 
Austin  Mfg.  Co.  Clendenning,  21  Ind.  App. 
459,  52  N.  E.  708. 

67.  Arkansas. —  Sessions  v.  Hartsook,  23 
Ark.  519. 

Illinois. —  Hoover  v.  Doetsch,  45  111.  App. 
63L 

loiva. — ^Williams  v.  Donaldson,  8  Iowa  108. 

Kentucky. —  McCormick  Harvesting  Mach. 
Co.  V.  Arnold,  116  Ky.  508,  76  S.  W.  323,  25 
Ky.  L.  Rep.  663. 

Michigan. — Horner  v.  Fellows,  1  Dougl.  51. 

Missouri. —  Nichols-Shepard  Co.  v.  Rhoad- 
man,  112  Mo.  App.  299,  87  S.  W.  62. 

North  Dakota. —  James  v.  Bekkedahl,  10 
N.  D.  120,  86  N.  W.  226. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1221. 

68.  Connecticut. —  Shupe  v.  Collender,  56 
Conn.  489,  15  Atl.  405,  1  L.  R.  A.  339. 

Illinois.— Cook  v.  Lantz,  116  111.  App.  472; 
Kemp  V.  Freeman,  42  111.  App.  500. 

7oi(;a.— Ellwood  v.  McDill,  105  Iowa  437, 
75  N.  W.  340;  Hefner  v.  Havnes,  89  Iowa 
616,  57  N.  W.  421;  Love  v.  Ross,  89  Iowa 
400,  56  N".  W.  528;  McCormick  v.  Dunville, 
36  Iowa  645. 

Massachusetts. —  Douglass  Axe  Mfg.  Co.  V. 
Gardner,  10  Cush..  88. 

Minnesota. —  Gaar  v.  Patterson,  65  Minn. 
449,  68  N.  W.  69;  Mandel  v.  Buttles,  21 
Minn.  391. 

Missouri. — Moore  v.  Emerson,  63  Mo.  App. 
137. 

Neio  Jersey. — Perrine  Serrell,  30  N.  J.  L. 
454. 

Nev?  York. —  Rochevot  v.  Wolf.  96  N.  Y. 
App.  Div.  506,  89  N.  Y.  Suppl.  142;  Birch 
V.  Kavanaugh  Knitting  Co.,  34  N.  Y.  App. 
Div.  614,  54  N.  Y.  Suppl.  449  [affirmed  in 
165  N.  Y.  617,  59  N.  E.  1119]. 

North  Carolina. — Blacknall  v.  Rowland, 
118  N.  C.  418,  24  S.  E.  1. 

Texas. —  Osborne  v.  Poindexter,  ( Civ.  App. 
1896)  34  S.  W.  299;  McGill  v.  Hall,  (Civ. 
App.  1894)  26  S.  W.  132. 
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remedying  defects  or  taking  back  the  machine,  in  which  case  it  is  not  incumbent 
on  the  buyer  to  return  the  machine  in  order  to  avail  himself  of  the  breach  of  war- 
ranty as  a  defense  in  an  action  for  the  price. 

d.  Time  of  Return.  The  purchaser  is  entitled  to  a  reasonable  time  within 
which  to  test  the  articles  purchased  for  defects  and  to  return  them  if  not  as  war- 
ranted/^^ If  the  contract  specifies  the  time  within  which  return  shall  be  made, 
a  compliance  with  the  contract  in  this  regard  is  necessary.'^ 

e.  Mode  and  Suffleieney  of  Return.  There  must  as  a  rule  be  an  actual  return 
or  a  valid  tender  of  the  goods     which  must  be  made  at  the  place  designated  for  the 


United  States. —  Thornton  v.  Wynn,  12 
Wheat,  183,  6  L.  ed.  595;  Eyers  v.  Haddem, 
70  Fed.  648. 

Right  of  buyer  to  enforce  condition. — 
Where  a  horse  is  sold  on  a  warranty  of 
soundness,  with  the  agreement  to  permit  its 
return  if  there  is  a  breach  of  such  warranty, 
the  right  so  to  return  and  recover  back  the 
purchase-price  can  be  enforced.  Kugel  v. 
McEnroe,  115  111.  App.  419. 

Effect  of  return. — When  an  article  is  sold 
on  condition  that  it  may  be  returned  if  it 
does  not  correspond  with  a  warranty,  and  the 
article  is  returned  and  accepted  uncondition- 
ally by  the  vendor,  the  contract  is  termi- 
nated, and  the  vendor  cannot  recover  the 
price,  although  he  can  show  that  there  was 
no  breach  of  the  warranty.  Manny  ty.  Glend- 
dinning,  15  Wis.  50. 

69.  Warder,  etc.,  Co.  V.  Myers,  70  Nebr.  15, 
96  N.  W.  992. 

70.  Kentucky. — ^Vogel  Moore,  84  S.  W. 
557,  27  Ky.  L.  Rep.  94;  Nichols,  etc.,  Co.  v. 
Caldwell,  80  S.  W.  1099,  26  Ky.  L.  Rep.  136; 
J.  I.  Case  Threshing  Mach.  Co.  V.  Lyons,  72 
S.  W.  356,  24  Ky.  L.  Rep.  1862. 

Maine. —  Noble  v.  Buswell,  96  Me.  73,  51 
Atl.  244;  Wingate  v.  King,  23  Me.  35. 

Missouri. —  Keystone  Implement  Co.  V. 
Leonard,  40  Mo.  *App.  477. 

Nebraska. — Von  Dohren  v.  John  Deere 
Plow  Co..  71  Nebr.  276,  98  N.  W.  830;  Davis 
V.  Hartlerode,  37  Nebr.  864,  56  N.  W.  731. 

Pennsylvania. —  Providence  Steam-Engine 
Co.  V.  Lochiel  Iron  Co.,  31  Leg.  Int.  341. 

South  Carolina. — ^IVIitchell  v.  Dubose,  1 
Mill  360. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  813. 
Retention  and  use  of  the  goods  for  a  day 
and  a  half  after  discovery  of  the  breach  and 

retention  for  another  day  thereafter  is  an 
election  to  affirm  the  sale.  Von  Dohren  v. 
John  Deere  Plow  Co.,  71  Nebr.  276,  98  N.  W. 
830. 

Offer  of  return  held  to  be  made  within  rea- 
sonable time  see  Kullman  v.  Sugar  Appa- 
ratus Mfg.  Co.,  153  Cal.  725,  96  Pac.  369. 

Computation  of  time. — Where,  on  the  sale 
of  a  chattel,  it  was  agreed  that,  if  it  should 
prove  defective,  it  might  be  returned  within 
two  weeks,  the  purchaser  was  entitled  to  the 
whole  of  the  last  day  of  the  fortnight,  and 
a  return  between  nine  and  ten  o'clock  P.  M. 
on  such  dav  was  sufficient.  Cornell  v.  Fox, 
95  N.  Y.  App.  Div.  71,  88  N.  Y.  Suppl.  482. 

Question  for  jury.  —  Whether  the  goods 
were  returned  in  a  reasonable  time  is  for  the 
jury.    McCormick  Harvesting  Mach.  Co.  v. 


Warfield,  33  N.  Y.  App.  Div.  513,  53  N.  Y. 
Suppl.  737.  And  see  Salina  Implement,  etc., 
Co.  V.  Haley,  77  Kan.  72,  93  Pac.  579. 

Instructions. — A  judgment  for  defendant  on 
his  counter-claim  will  not  be  reversed  because 
the  court  told  the  jury  that  defendant's  offer 
to  return  the  goods  must  have  been  made 
within  a  reasonable  time  after  the  defects 
were  discovered;  no  instruction  being  asked 
by  plaintiff  to  the  effect  that  defendant  could 
not  recover  on  his  counter-claim  unless  he 
offered  to  return  the  goods  within  a  reason- 
able time  after  the  defects  might,  by  the  ex- 
ercise of  ordinary  care,  have  been  discovered. 
South  Bend  Pulley  Co.  v.  W.  E.  Caldwell  Co., 
54  S.  W.  12,  21  Ky.  L.  Rep.  1084,  55  S.  W. 
208,  21  Ky.  L.  Rep.  1363. 

71.  Barlow  v.  Thompson,  46  Ind.  384; 
Adam  v.  Richards,  2  H.  Bl.  573,  3  Rev.  Rep. 
568. 

Excuse  for  failure  to  return. — Where  one  of 
the  conditions  of  the  contract  was  that  if  the 
horse  did  not  correspond  with  the  warranty 
it  must  be  returned  on  the  second  day  after 
the  sale,  and  that  the  non-return  within  the 
time  limited  should  be  a  bar  to  any  claim  on 
account  of  any  breach  of  warranty  and  the 
horse  was  removed  by  plaintiff,  and  while  be- 
ing ridden  fell,  and  was  so  injured  that  it 
could  not  safely  be  returned  on  the  second 
day  after  the  sale,  but  plaintiff  gave  notice 
to  defendant  on  that  day  that  the  animal 
was  not  according  to  warranty,  and  was  un- 
fit to  travel,  the  non-return  of  the  horse 
within  the  period  stipulated  by  the  condition 
was  no  bar  to  an  action  for  breach  of  the 
warranty.  Chapman  v.  Withers,  20  Q.  B.  D. 
824,  57  L.  J.  Q.  B.  457,  37  Wkly.  Rep.  29. 

Delay  induced  by  seller. — A  prompt  return 
is  excused  if  the  delay  is  induced  by  the  mis- 
representations or  promises  of  the  seller. 
Adam  v.  Richards,  2  H.  Bl.  573,  3  Rev.  Rep. 
568. 

Reasonable  time  after  waiver  of  require- 
ment.— Where  the  seller  waives  the  require- 
ment that  goods  be  returned  within  a  speci- 
fied time,  in  order  to  remedy  defects,  the  pur- 
chaser is  entitled  to  a  reasonable  time  within 
which  to  make  return  after  efforts  to  remedy 
defects  have  ceased.  Webster  Citv  First  Nat, 
Bank  v.  Dutcher,  128  Iowa  413,*  104  N.  W. 
497,  1  L.  R.  A.  N.  S.  142.  And  see  Salina 
Implement,  etc.,  Co.  i'.  Haley,  77  Kan.  72, 
93  Pac.  579. 

72.  Crenshaw  V.  Looker,  185  Mo.  375,  84 
S.  W.  885. 

Notice  of  defects. — Where  it  is  provided,  in 
the  sale  of  a  machine  with  warranty,  that 
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return. '^^  If  no  place  is  designated  a  return  to  the  place  where  the  purchase  is 
made  is  sufficient;'*  and  it  has  been  held  that  under  these  circumstances  a 
return  is  unnecessary.'^'^  There  is  not  a  vahd  return  binding  on  the  seller  if  the 
goods  have  been  misused  and  damaged  by  the  purchaser;  but  otherwise  it  is 
sufficient  if  the  goods  are  in  as  good  condition  as  when  received,  although  the 
provision  for  return  stipulates  that  they  shall  be  in  good  condition.'^' 

f.  Waiver  or  Refusal  by  Seller.  The  return  of  the  goods  for  breach  of  war- 
ranty will  be  regarded  as  waived  where  the  failure  to  return  or  the  delay  is  caused 
by  conduct  of  the  seller  in  requesting  the  buyer  to  retain  the  goods  for  further 
trial/^  or  by  a  promise  by  the  seller  to  remedy  the  defects/^  or  by  an  attempt  of 
the  seller's  agent  to  remedy  the  defects  after  the  expiration  of  the  time  limited 
without  objection  on  the  ground  that  notice  had  not  been  given. So  too  on  the 
refusal  of  the  seller  to  receive  the  goods  the  duty  of  the  buyer  is  fulfilled  and  any 
further  tender  or  effort  to  return  is  waived. 


before  it  shall  be  returned  for  defects  notice 
of  and  an  opportunity  to  remedy  the  defects 
shall  be  given,  such  notice,  in  the  absence  of 
any  effort  to  remedy  the  defects,  is  equiva- 
lent to  notice  of  a  desire  to  return  the  ma- 
chine, and  a  specific  offer  therefore  to  re- 
turn is  not  necessary.  Campbell  v.  Wray,  5 
Ind.  App.  155,  31  N".  E.  824. 

Fixtures.  —  Where  mantels  purchased  for 
certain  rooms  have  imperfections  amounting 
to  a  breach  of  warranty,  the  purchaser  is  not 
required  to  take  the  mantels  out  and  return 
them,  but  the  seller,  if  he  abandons  the  at- 
tempt to  fulfil  his  contract,  and  wishes  to 
recover  the  mantels,  must  remove  them,  and 
restore  the  rooms  where  placed  to  their  orig- 
inal condition.  International  Tile,  etc..  Co. 
V.  Ahlers,  18  N.  Y.  Suppl.  883. 

73.  Gaar  v.  Stark,  (Tenn.  Ch.  App.  1895) 
36  S.  W.  149. 

Return  to  town  where  received. — A  provi- 
sion in  a  contract  for  the  sale  of  a  threshing 
machine  that  it  should  be  returned  to  the 
place  where  received  in  case  it  failed  to  ful- 
fil the  warranty  is  sufficiently  complied  with 
by  notice  to  the  vendor  that  the  machine  was 
in  the  town  in  which  it  was  received,  subject 
to  his  order.  Briggs  v.  M.  Rumely  Co.,  96 
Iowa  202,  64  N.  W.  784. 

74.  Cornell  v.  Fox,  95  N.  Y.  App.  Div.  71, 
88  N.  Y.  Suppl.  482. 

75.  Osborn  v.  Rawson,  47  Mich.  206,  10 
N.  W.  201. 

76.  Bradley  V.  Palen,  78  Iowa  126,  42 
N.  W.  623;  Matthews  v.  Moran,  19  Misc. 
N".  Y.  24,  42  N.  Y.  Suppl.  968. 

77.  Rosenthal  v.  Rambo,  165  Ind.  584,  76 
N.  E.  404,  3  L.  R.  A.  N.  S.  678;  Head  r. 
Tattersall,  L.  R.  7  Exch.  7,  41  L.  J.  Exch.  4, 
25  L.  T.  Rep.  N.  S.  631,  20  Wkly.  Rep.  115. 

78.  White  i;.  Miller,  (Iowa  1906)  105  N.  W. 
993;  Otto  V.  Braman,  142  Mich.  185,  105 
N.  W.  601;  Osborne  V.  Mullikin,  88  Mo.  App. 
350;  Keystone  Implement  Co.  v.  Leonard,  40 
Mo.  App.  477;  Osborne  i?.  Everett,  (Pa.  1888) 
15  Atl.  723. 

Second  tender  unnecessary. —  If  a  tender 
has  been  made  and  the  seller  has  requested 
an  additional  trial  or  test  a  second  tender 
is  unnecessary.  Merchants',  etc.,  Sav.  Bank 
V.  Fraze,  9  Ind.  App.  161,  36  N.  E.  378,  53 
Am.  St.  Rep.  341. 
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Pleading. —  In  an  action  for  the  price  of  a 
harvesting  machine,  where  the  answer  alleged 
a  breach  of  the  contract  of  warranty;  that 
defendant  gave  notice  to  plaintiff's  agent,  and 
offered  to  return  the  machine,  but  the  latter 
requested  him  to  retain  it  where  it  was,  and 
he  would  have  it  boxed  and  shipped  to  plain- 
tiffs; and  that  the  agent  then  agreed  to  re- 
ceive the  machine  on  defendant's  premises,  al- 
though the  waiver  was  not  clearly  pleaded, 
the  facts  stated  were  sufficient  to  justify  the 
admission  of  evidence  of  waiver.  McCormick 
Harvesting  Mach.  Co.  v.  Brower,  88  Iowa  607, 
55  N.  W.  537. 

79.  Illinois. —  Jacobs  v.  Crumbaker,  67  111. 
App.  391;  Osborne  v.  Flood,  11  111.  App. 
408. 

loioa. —  Massillon  Engine,  etc.,  Co.  v.  Shir- 
mer,  122  Iowa  699,  98  N.  W.  504,  (1903)  93 
N.  W.  599;  Warder  v.  Robertson,  75  Iowa 
585,  39  N.  W.  905 ;  King  i\  Towslej^  64  Iowa 
75,  19       W.  859. 

Minnesota. —  McCormick  Harvesting  Mach. 
Co.  V.  McNicholas,  66  Minn.  384,  69  N.  W. 
36. 

Missouri. —  Miles  v.  Withers,  76  Mo.  App. 
87. 

Nehraska. —  Seymour  v.  Phillips,  61  Nebr. 
282,  85  N.  W.  72. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  816. 

80.  Webster  City  First  Nat.  Bank  V. 
Dutcher,  128  Iowa  413,  104  N.  W.  497,  111 
Am.  St.  Rep.  209,  1  L.  R.  A.  K  S.  142. 

81.  Illinois. —  Kingman  v.  Meeks,  56  111. 
App.  272. 

loiua. —  Padden  v.  Marsh,  34  Iowa  522; 
Hall  V.  Mtnsi  Mfg.  Co.,  30  Iowa  215. 

Kansas. —  Champion  Mach.  Co.  v.  Mann,  42 
Kan.  372,  22  Pac.  417;  Osborne  v.  Ehrhard, 
37  Kan.  413,  15  Pac.  590. 

Missouri. —  Osborne  v:  Mullikin,  88  Mo. 
App.  350. 

ISleiD  York. —  Cornell  v.  Fox,  95  N.  Y.  App. 
Div.  71,  88  N.  Y.  Suppl.  482;  Lichtenstein  r. 
Rabolinskv,  75  N.  Y.  App.  Div.  66,  77  N.  Y. 
Suppl.  792;  Abel  v.  Murphy,  43  Misc.  648, 
88  N.  Y.  Suppl.  256. 

Texas. — Hume  v.  Sherman  Oil,  etc.,  Co.,  27 
Tex.  Civ.  App.  366,  65  S.  W.  390. 

Premature  return. — Where  the  seller  of  a 
horse,  which  he  had  agreed  to  take  back  if 
unsatisfactory,  objected  to  taking  him  back. 
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3.  Actions  and  Counter-claims  For  Breach  of  Warranty  —  a.  Right  of  Action. 

A  breach  of  warranty  express  or  implied  affords  a  valid  ground  Of  action  against 
the  seller  for  damages. The  buyer  cannot,  however,  maintain  an  action  for 
damages  for  breach  of  warranty  until  the  sale  is  complete  and  title  has  passed. 

b.  Right  to  Defend,  Counter-Claim,  or  Recoup  in  Action  by  Seller  —  (i)  In 
General,  Where  there  has  been  a  breach  of  warranty  express  or  implied, 
the  buyer  may  set  off  or  counter-claim  his  damages  sustained  by  reason  of  such 
breach  in  an  action  for  the  price  of  the  goods, or  in  an  action  on  a  note  given  for 


on  the  ground  tliat  he  was  in  bad  condition, 
an  objection  that  the  tender  back  was  prema- 
ture was  waived.  Rosenthal  v.  Rambo,  165 
Ind.  584,  76  N.  E.  404,  3  L.  R.  A.  N.  S.  678. 

Liability  for  loss.— Where  a  buyer  refused 
to  accept  the  goods,  and  returned  them  to 
the  seller,  the  seller  was  bound  to  use  rea- 
sonable care  to  make  the  buyer's  loss  as  light 
as  possible,  which  duty  was  not  fulfilled  by 
refusing  to  receive  the  goods  and  allowing 
them  to  stand  on  the  sidewalk  in  front  of  his 
place  of  business  until  removed  by  the  city 
authorities  as  a  nuisance.  Empire  State  Bag 
Co.  V.  McDermott,  89  N.  Y.  App.  Div.  234, 
85  N.  Y.  Suppl.  787. 

82.  California. —  Browning  v.  McNear,  145 
Cal.  272,  78  Pac.  722;  Ruiz  v.  Norton,  4  Cal. 
355,  60  Am.  Dec.  618. 

Colorado. —  Smith  v.  Mayer,  3  Colo.  207. 

Georgia. —  Pound  V.  Williams,  119  Ga.  904, 
47  S.  E.  218. 

Illinois.— CrMree  v.  Kile,  21  111.  180. 

Indiana. —  Gatling  v.  Newell,  9  Ind.  572; 
House  V.  Fort,  4  Blackf.  293. 

Kentucky. —  Cook  f.  Gray,  2  Bush  121. 

Minnesota. —  Close  v,  Cr'ossland,  47  Minn. 
500,  50  N.  W.  694. 

North  Carolina. —  Parker  v.  Fenwick,  138 
N.  C.  209,  50  S.  E.  627. 

North  Dakota. —  Acme  Harvesting  Mach. 
Co.  V.  Barkley,  (1908)  118  N.  W.  690. 

OMo.— Allen  v.  Hass,  27  Ohio  Cir.  Ct.  727. 

Texas.— -Ellis  v.  Tips,  16  Tex.  Civ.  App.  82, 
40  S.  W.  524. 

Wisconsin. —  Park  v.  Richardson,  etc.,  Co., 
81  Wis.  399,  51  N.  W.  572;  Bonnell  V.  Jacobs, 
36  Wis.  59. 

England. —  Gompertz  v.  Denton,  1  Cromp. 
&  M.  207,  1  Dovvl.  P.  C.  623,  2  L.  J.  Exch. 
82,  3  Tyrw.  233 ;  Payne  v.  Whale,  7  East  274, 
3  Smith  K.  B.  130;  Lovegrove  v.  Fisher,  2 
F.  &  F.  128. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1210. 

Certainty  of  loss  on  other  grounds. —  In 
a  sale  of  county  railroad  aid  bonds  without 
qualification,  the  seller  will  be  held  liable  to 
the  buyer  for  the  amount  paid  therefor  by 
reason  of  the  breach  of  his  implied  warranty 
of  title  and  genuineness,  even  though,  had  the 
bonds  been  as  warranted,  the  buyer  would 
have  lost  the  same  owing  to  their  invalidity, 
for  which  the  seller  was  not  liable,  Richard- 
son ^7.  Marshall  County,  100  Tenn.  346,  45 
S.  W.  440. 

83.  English  v.  Hanford,  75  Hun  (N.  Y.) 
428,  27  N.  Y.  Suppl.  672;  Stearns  r.  Drake, 
24  R.  T.  272,  52  Atl.  1082. 

84.  California. — ^  Browning  r.  ]\TeNear,  145 
Cal.  272,  78  Pac.  722;  Earl  u.  Bull,  15  Cal. 


421;  Ruiz  r.  Norton,  4  Cal.  355,  60  Am.  Dec. 
618;  Erie  Citv  Iron  Works  v.  Tatum,  1  Cal. 
App.  286,  82  Pac.  92. 

Colorado. —  Smith  v.  Mayer,  3  Colo.  207. 

Connecticut. —  Hitchcock  v.  Hunt,  28  Conn. 
343. 

Georgia. —  Pound  v.  Williams,  119  Ga.  904, 

47  S.  E.  218;  Taylor  V.  Griswold,  32  Ga.  569; 
Williamson  r.  Walker,  24  Ga.  257,  71  Am. 
Dec.  119;  Wright  V.  Findley,  21  Ga.  59. 

Illinois. — ^  Owens  V.  Sturges,  67  111.  366; 
Mears  v.  Nichols,  41  111.  207,  89  Am.  Dec. 
381;  Crabtree  v.  Kile,  21  111.  180;  Newton 
Rubber  Works  v.  Home  Rattan  Co.,  100  111. 
App.  421;  Krause  V.  Scott,  86  111.  App.  238; 
Gibbs,  etc.,  Mfg.  Co.  v.  Kaszezyki,  18  111.  App. 
623. 

Indiana. — ^Love  v.  Oldham,  22  Ind.  51. 

loioa. —  Bixby  v.  Denison  Normal  School 
Assoc.,  (1899)  78  N.  W.  234;  Alpha  Check- 
rower  Co.  V.  Bradley,  105  Iowa  537,  75  N.  W. 
369. 

Kentucky. —  Cook  v.  Gray,  2  Bush  121; 
Culver  'V.  Blake,  6  B.  Mou.  528.  But  see 
Kelso  V.  Frye,  4  Bibb  493. 

Maine.— Renkel  v.  Burke,  (1887)  10  Atl. 
249. 

Maryland. —  Kernan  V.  Crook,  100  Md.  210, 
59  Atl.  753;  Queen  City  Glass  Co.  v.  Pitts- 
burg Clay  Pot  Co.,  97  Md.  429,  55  Atl.  447. 

Michigan. — Avery  V.  Burrall,  118  Mich. 
672,  77  N.  W.  272. 

Minnesota. — Allen  V.  Swenson,  53  Minn. 
133,  54  N.  W.  1065. 

Missouri. — ^Nelson  i\  Johnson,  25  Mo.  430; 
Myers  v.  Hay,  3  Mo.  98 ;  June  c.  Falkinburg, 
89  Mo.  App.  563 ;  Redlands  Orange  Growers 
Assoc.  V.  Gorman,  76  Mo.  App.  184;  Voss  v. 
McGuire,  18  Mo.  App.  477.  And  see  Lewis 
V.  Muse,  130  Mo.  App.  194,  108  S.  W.  1107. 

Nelraska. —  McConnell  f.  Lewis,  58  Nebr. 
188,  78  N.  W.  518. 

Neio  Jersey. —  Higbie  V.  Rogers,  63  N.  J. 
Eq.  368,  50  Atl.  366  [reversing  (Ch.  1901) 

48  Atl.  554]. 

New  YorA". — Ames  v.  Norwich  Light  Co., 
122  N.  Y.  App.  Div.  319,  106  N  Y.  Suppl. 
952;  Reab  v.  McAlister,  8  Wend.  109  {af- 
firming 4  W^end.  483]. 

North  Caj'olina. —  Huvctt,  etc.,  Mfg.  Co.  V. 
Gray,  124  N.  C.  322,  32  S.  E.  718. 

0//io.— Timmons  r.  Dunn,  4  Ohio  St.  680; 
Tillver  r.  Yaii  (Move  Class  Co.,  13  Ohio  Cir. 
Ct.  99,  7  Ohio  Cir.  Doe.  209. 

SoiitJi  Caroli)ia. —  Carter  r.  Walkor.  2  Rich. 
40;  Parker  r.  Pringlo,  2  Strobh.  242. 

Toincs.^cr. —  Sample  r.  Looiiey,  1  Overt.  85. 
But  see  llonning  r.  Yanhook,  8  Humphr.  678. 

Vermont. — Walker  r.  lloisington.  43  Vt. 
608. 
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the  price/^  but  not  in  an  action  by  the  seller  for  the  recovery  of  the  goods. ^®  The 
right  to  counter-claim  exists,  although  the  buyer  has  sold  the  goods  to  another.*' 
The  breach  of  warranty  is  regarded  in  some  jurisdictions  as  a  defense  pro  tanto 
as  upon  a  failure  of  consideration ;  but  it  is  not  a  complete  defense  *®  unless 
the  goods  are  worthless. In  other  jurisdictions  the  rule  is  that  breach  of  war- 
ranty cannot  be  pleaded  as  a  defense,  the  goods  being  retained,  but  only  as  a 
counter-claim.''^ 

(ii)  Separate  or  Distinct  Transactions.   The  right  to  recoupment  or 


Washington. — Baker  V.  McAllister,  2  Wash. 
Terr.  48,  3  Pac.  581. 

Wisconsin. —  Bonnell  V.  Jacobs,  36  Wis.  59; 
Rosebrook  Runals,  32  Wis.  415;  Getty 
V.  Rountree,  2  Finn.  379,  54  Am.  Dec.  138, 
2  Chandl.  28. 

United  States. —  Hercules  Iron  Works  V. 
Dodsworth,  57  Fed.  556;  West,  etc.,  Mfg.  Co. 
V.  Ansonia  Brass,  etc.,  Co.,  4  Fed.  145. 

Canada. —  Crompton,  etc..  Loom  Works  V. 
Hofi'man,  5  Ont.  L.  Rep.  554;  Cull  V.  Rob- 
erts, 28  Out.  591. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1214. 

Not  inconsistent  with  defense  of  payment. 
— Where,  in  an  action  for  the  balance  due 
on  a  sale  of  goods,  defendant  claims  that  he 
settled  the  balance  by  turning  over  certain 
property  to  plaintiff,  he  may  also  show  a 
breach  of  warranty  by  way  of  recoupment,  as 
the  two  defenses  are  not  inconsistent,  for 
defendant  has  a  right  to  pay  the  price  and 
then  sue  for  breach  of  warranty,  or,  having 
paid  it,  to  recoup  the  damages.  Helwig  v. 
Lascowski,  82  Mich.  619,  46  N.  W.  1033,  10 
L.  R.  A.  378. 

Breach  of  warranty  of  title. — A  sale  of 
chattels  for  a  sound  price  carries  with  it 
an  implied  warranty  of  title  in  the  vendor, 
and  the  vendee  may  pay  any  sum  he  deems 
necessary  to  clear  the  vendor's  title,  and 
obtain  possession,  and  show  such  payment 
as  a  set-off  to  a  suit  against  him  for  the 
purchase-money,  or  maintain  a  suit  against 
the  vendor  for  the  amount  as  for  money 
paid  to  his  use.  Lane  v.  Romer,  2  Finn. 
(Wis.)  404,  2  Chandl.  61. 

Waiver  of  defenses. — Although,  in  a  note 
given  for  the  purchase-price  of  a  machine, 
the  maker  expressly  waives  all  defense 
thereto,  he  may,  in  an  action  on  the  note, 
counter-claim  for  damages  for  a  breach  of 
a  warranty  of  the  machines,  a  counter-claim 
being  in  the  nature  of  an  original  action 
and  not  a  defense.  Osborne  i\  McQueen,  67 
Wis.  392,  29  N.  W.  636. 

Opening  judgment. — A  judgment  by  confes- 
sion for  the  price  of  goods  sold  will  not  be 
opened  to  let  in  a  defense  of  breach  of  war- 
ranty unless  it  is  alleged  and  proved  that 
the  vendor  is  unable  to  respond  in  damages 
on  account  of  the  breach.  Evans  V.  Schriver 
Laundry  Co.,  57  111.  App.  150. 

85.  Alahama. — Wood  v.  Fowler,  37  Ala. 
55. 

California. —  Snow  V.  Holmes,  71  Cal.  142, 
11  Fac.  850. 

Indiana. —  Rose  v.  Wallace,  11  Ind.  112; 
York  Mfg.  Co.  v.  Bonnell,  24  Ind.  App.  667, 
57  N.  E.  590. 

lovm. —  Donahue  r.  Frosser,  10  Iowa  276. 
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Minnesota. —  Rugland  v.  Thompson,  48 
Minn.  539,  51  N.  W.  604;  Minneapolis  Har- 
vester Works  V.  Bonnallie,  29  Minn.  373,  13 
N.  W.  149;  Stevens  V.  Johnson,  28  Minn. 
172,  9  N.  W.  677;  Geiser  Threshing  Mach. 
Co.  V.  Farmer,  27  Minn.  428,  8  N.  W.  141. 

Mississippi. —  Millsaps  v.  Merchants',  etc., 
Bank,  69  Miss.  918,  13  So.  837 

Missouri. — Wade  v.  Scott,  7  Mo.  509. 

New  Hampshire. —  Rumsey  v.  Sargent,  21 
N.  H.  397. 

South  Dakota. —  Laney  V.  Ingalls,  5  S.  D. 
183,  58  N.  W.  572. 

Texas. — Aultman,  etc.,  Co.  v.  Hefner,  67 
Tex.  54,  2  S.  W.  861 . 

Sec  43  Cent.  Dig.  tit.  "  Sales,"  §  1215. 

86.  Singer  Mfg.  Co.  v.  Smith  40  S.  C. 
529,  19  S.  E.  132,  42  Am.  St.  Rep.  897;  Tal- 
bott  V.  Fadgett,  30  S.  C.  167,  8  S.  E.  845; 
Blair  V.  Johnson,  111  Tenn.  Ill,  76  S.  W. 
912. 

87.  Dukes  v.  Nelson,  27  Ga.  457;  York 
Mfg.  Co.  V.  Bonnell,  24  Ind.  App.  667,  57 
N.  E.  590.    Compare  Broughton  v.  Badgett, 

I  Ga.  75. 

Joint  purchasers. —  The  fact  that  one  of 
several  joint  purchasers  has  sold  his  interest 
to  the  others  does  not  affect  his  right  to 
counter-claim  in  an  action  for  the  price  if 
he  has  not  also  disposed  of  his  rights  in 
the  cause  of  action  against  the  seller  for 
breach  of  warranty.  Lewellen  v.  Crane,  113 
Ind.  289,  15  N.  E.  515. 

88.  Williams  v.  Wylly,  45  Ga.  580;  Dukes 
V.  Nelson,  27  Ga.  457;  Fratt  v.  Johnson,  100 
Me.  443,  62  Atl.  242;  Poulton  V.  Lattimore, 
9  B.  &  C.  259,  7  L.  J.  K.  B.  0.  S.  225,  4 
M.  &  R.  208.  17  E.  C.  L.  122.  See  also 
Ferguson  v.  Oliver,  8  Sm.  &  M  (Miss.)  332; 
Rumsey  v.  Sargent,  21  N.  H.  397. 

89.  Warner  v.  Reardon,  2  Dana  (Ky.)  219. 
See  also  Morrison  v.  Clifford,  17  Fed.  Cas. 
No.  9,846,  1  Cranch  C.  C.  585. 

90.  Thompson  v.  Wheeler,  etc.,  Mfg.  Co., 
29  Kan.  476;  Western  Twine  Co.  v.  Wright, 

II  S.  D.  521,  78  N.  W.  942,  44  L  R.  A.  438. 
Form  of  verdict. — Where  the  defenses  in 

an  action  on  a  note  given  for  a  scale  are 
failure  of  consideration  and  breach  of  war- 
ranty, and  the  evidence  warrants  the  jury's 
finding  such  failure,  it  is  their  duty  to  allow 
nothing  on  the  warranty,  and  to  return  a 
verdict  for  defendant.  Toledo  Sav.  Bank  v. 
Rathmann,  78  Iowa  288.  43  N.  W.  193. 

91.  Earl  v.  Bull,  15  Cal.  421;  Norton  V. 
Dreyfuss,  100  N.  Y.  90,  12  N.  E.  428;  Nash 
V.  Weidenfeld,  41  N.  Y.  App.  Div.  511,  58 
N.  Y.  Suppl.  609  [affirmed  in  166  N.  Y.  612, 
59  N.  E.  1127];  Atwater  v.  Orford  Copper 
Co.,  85  N.  Y.  Suppl.  426  J  Peerless  Reaper 
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counter-claim  is  not  confined  to  the  action  for  the  price  of  the  identical  goods  as 
to  which  breach  of  warranty  is  claimed,  but  the  counter-claim  may  be  pleaded 
in  an  action  for  the  price  of  other  goods  subsequently  purchased  under  the  same 
or  another  contract. 

(ill)  Persons  Against  Whom  Defense  or  Counter-Claim  May  Be 
Pleaded.  Where  the  sale  was  made  to  an  agent,  the  breach  of  warranty  may 
be  pleaded,  in  an  action  for  the  price,  by  either  the  principal  or  the  agent  who 
has  not  disclosed  his  principal. A  buyer  may  plead  breach  of  warranty  against 
an  indorsee  or  assignee  who  is  not  a  bona  fide  purchaser  of  a  note  given  for  the 
price. Breach  of  warranty  is  not  available  to  a  third  person  whose  note  has 
been  accepted  for  the  purchase-price,^^  or  to  one  who  merely  guarantees  the 
payment  of  the  price. Where  the  note  of  two  persons  is  taken  on  a  sale  to  one 
of  them  breach  of  warranty  is  available  only  as  a  defense  and  not  as  set-off,  as 
the  claims  are  not  mutual.  If,  however,  a  note  is  given  by  one  of  several  pur- 
chasers, a  breach  of  warranty  is  available  in  an  action  on  the  note.''^ 

(iv)  Time  When  Counter-Claim  Must  Be  Made.  The  right  to  counter- 
claim is  not  prejudiced  by  delay  but  may  be  exercised  at  any  time  when  the 
seller  brings  action  for  the  price,  and  it  does  not  affect  his  right  that  he  has  not 
asserted  it  until  after  making  payments  on  account.^ 

(v)  Extent  of  Recovery.  The  buyer  may  show  not  only  the  diminished 
value  of  the  goods  but  also  damage  suffered  by  the  breach  in  excess  of  the  seller's 
claim. ^  But  in  an  action  on  one  of  several  notes  given  for  the  price,  if  it  does  not 
appear  that  the  notes  were  received  as  payment  the  buyer  cannot  recover  in 
exc,ess  of  the  amount  due  on  the  note.^ 

e.  Form  of  Action.  Where  there  is  a  false  and  fraudulent  warranty  the  buyer 
may  of  course  sue  in  tort  for  the  deceit,^  but  he  is  not  confined  to  this  remedy. 
He  has  an  option  to  sue  in  contract  for  breach  of  the  warranty  or  in  tort  for  the 
deceit.^    He  cannot  be  deprived  of  his  action  in  contract  upon  representations 


Co.  b\  Conway,  79  Wis.  622,  48  N.  W.  854; 
Croninger  v.  Paige,  48  Wis.  229,  4  N.  W.  106. 

92.  Chicago  Rubber  Clothing  Co.  v.  Powers, 
91  Mich.  466,  51  N.  W.  1116;  Gutta  Perclia, 
etc.,  Mfg.  Co.  V.  Wood,  84  Mich.  452,  48 
N.  W.  28;  Brigg  v.  Hilton,  99  N.  Y.  517,  3 
X.  E.  51,  52  Am.  Rep.  63;  Seymour  v.  Davis, 
2  Sandf.  (N.  Y.)  239;  Judd  v.  Dennison,  10 
Wend.  (N.  Y.)  512;  Needham  v.  Pratt,  40 
Ohio  St.  186;  Carman  v.  Franklin  F.  Ins. 
Co.,  6  Watts  &  S.  (Pa.)  155.  Compare 
Walter  A.  Wood  Mowing,  etc.,  Mach.  Co.  V, 
Seaver,  90  Mich.  546,  51  N.  W.  637. 

93.  Dukes  v.  Nelson,  27  Ga.  457;  Driggs 
V.  Schuyler,  1  N.  Y.  Suppl.  493. 

94.  Stockton  Sav.,  etc.,  Soc.  v.  Giddings, 
96  Cal.  84,  30  Pac.  1016,  31  Am.  St.  Rep. 
181,  21  L.  R.  A.  406;  Comparet  r.  Johnson, 
6  Blackf.  (Ind.)  59;  Goodwin  v.  Morse,  9 
Mete.  (Mass.)  278. 

Mortgaged  property. — A  purchaser  of  mort- 
gaged property  assuming  the  mortgage  may 
plead  the  breach  in  an  action  by  the  mort- 
gagee. Flower  v.  Lane,  6  Mart.  N.  S.  (La.) 
151. 

95.  Delano  v.  Rawson,  10  Bosw.  (N.  Y.) 
286.  But  see  Lines  v.  Smith,  4  Fla.  47,  hold- 
ing that  the  sale  of  a  slave  carries  with  it 
an  implied  warranty  of  title,  and  that  if 
the  vendor  had  no  title,  there  would  be  no 
consideration  for  the  promise,  and  the  failure 
of  consideration  or  want  of  title  may  be  set 
up  as  a  defense,  whether  the  party  promising 
or  a  third  person  was  the  purchaser. 


96.  Newton  v.  Lee,  139  N.  Y.  332,  34  N.  E. 
905  [reversing  69  Hun  90,  23  N.  Y.  Suppl. 
536]. 

97.  Johnson  v.  Kelley,  67  Vt.  386,  31  Atl. 
849. 

98.  Gordon  v.  Swift,  46  Ind.  208. 

99.  Estell  V.  Myers,  54  Miss.  174 ;  Centaur 
Cycle  Co.  v.  Hill,  7  Ont.  L.  Rep.  110. 

Limitation  in  contract. — A  stipulation  in  a 
contract  of  sale  that  no  action  for  breach 
of  warranty  nor  claim  for  recoupment  of 
damages  should  be  made  after  the  year  of 
the  sale  cannot  deprive  the  buyer  of  his  de- 
fense on  the  warranty  in  an  action  on  the 
purchase-price  notes.  Ohio  Thresher,  etc.,  Co. 
V.  Hensel,  9  Ind.  App.  328,  36  N.  E.  716. 

1.  Elliott  V.  Puget  Sound,  etc.,  Steam  Ship 
Co.,  22  Wash.  220,  60  Pac.  410. 

2.  Love  V.  Oldham,  22  Ind.  51;  Bradlev  r. 
Rea,  14  Allen  (Mass.)  20;  Huff  v.  Brovles, 
26  Gratt.  (Va.)  283;  Dushane  r.  Benedict, 
120  U.  S.  630,  7  S.  Ct.  696,  30  L.  ed.  810. 

3.  Renter  v.  St.  Louis,  43  Wis  693;  Ault- 
man,  etc.,  Co.  v.  Hetherington,  42  Wis.  622 ; 
Aultman  v.  Jett,  42  Wis.  ^488.  To  the  same 
effect  see  Johnson  v.  Kelley,  67  Vt.  386.  31 
Atl.  849. 

4.  Louisiana  Molasses  Co.  r.  Ft.  Smith 
Wholesale  Grocery  Co.,  73  Ark.  542,  84  S.  W. 
1047;  Kimball  r.'  Cunninjrham.  4  IMass.  502. 
3  Am.  Dec.  230:  Mahurin  r.  Harding,  28 
N.  H.  128,  59  Am.  Dec.  401. 

5.  Arkansas. —  Winter  r.  Bandel.  30  Ark. 
362. 
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amounting  to  a  warranty  because  they  were  made  by  the  seller  malo  animo.^ 
There  are  also  cases  which  hold  that  even  in  the  absence  of  fraud,  on  a  breach 
of  the  warranty,  the  buyer  may  sue  either  in  contract  or  tort,^  and  others  which 
adopt  this  rule  in  case  of  express  warranties.^  The  better  rule,  however,  is  that, 
in  the  absence  of  fraud,  the  action  should  be  in  contract  on  the  warranty.^  It 
has  been  said,  and  very  properly,  that  it  is  entirely  inconsistent  with  the  doctrine 
of  the  common  law  to  hold  that  an  action  for  deceit  can  be  sustained  without 
evidence  of  the  intention  to  deceive. 

d.  Election  of  Remedy.  A  buyer  when  sued  for  the  price  need  not  plead  his 
damages  for  breach  of  warranty  in  set-off  but  may  elect  to  resort  to  his  action  for 
damages,"  but  if  he  pleads  set  off  and  succeeds  therein  he  cannot  afterward  main- 
tain an  action  for  other  damages  and  expenses.^^  If  the  buyer  retains  the  goods 
he  can  resort  only  to  his  action  for  damages,^^  and  although  he  may  plead  rescission 
and  damages  for  breach  of  warranty  he  cannot  have  affirmative  relief  on  both 
pleas. Where  the  breach  of  warranty  is  of  such  a  nature  as  to  justify  a  return, 
the  buyer  cannot  be  compelled  to  elect  between  a  return  and  damages,  as  he  may 


Georgia. —  Dawson  V.  Pennaman,  65  Ga. 
608. 

Kentucky. —  Massie  v.  Crawford,  3  T.  B. 
Mon.  218. 

Maine. —  Hillman  v.  Wilcox,  30  Me.  170. 

Massachusetts. —  Kimball  v.  Cunningham,  4 
Mass.  502,  3  Am.  Dec.  230. 

New  Hampshire. —  Mahurin  v.  Harding,  28 
N.  H.  128,  59  Am.  Dec.  401. 

Rhode  Island. —  Demers  v.  Andrews  Bros., 
(1908)  69  Atl.  923. 

Tennessee. —  Rosson  v.  Hancock,  3  Sneed 
434. 

England. —  Wood  v.  Smith,  4  C.  &  P.  45, 
8  L.  J.  K.  B.  0.  S.  50,  M.  &  M.  539,  5  M.  &  E. 
124,  19  E.  C.  L.  399. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1207. 

6.  Louisiana  Molasses  Co.  v.  Ft.  Smith 
Wholesale  Grocery  Co.,  73  Ark.  542,  84  S.  W. 
1047;  Hillman  V.  Wilcox,  30  Me.  170; 
Houston  V.  Gilbert,  3  Brev.  (S.  C.)  63,  5 
Am.  Dec.  542. 

7.  Delaioare. —  Tyre  V.  Causey,  4  Harr.  425. 
Illinois. —  Wallace  V.  Tanner,  118  111.  App. 

639. 

Indiana. —  House  V.  Fort,  4  Blackf.  293. 

Massachusetts. —  Farrell  v.  Manhattan 
Market  Co.,  198  Mass.  271,  84  N.  E.  481,  126 
Am.  St.  Rep.  436,  15  L.  R.  A.  N.  S.  884; 
Norton  v.  Doherty,  3  Gray  372,  63  Am.  Dec. 
758.  These  cases  overrule  by  implication 
Emerson  v.  Brigham,  10  Mass.  197,  6  Am. 
Dec.  109. 

Michigan. —  Carter  V.  Glass,  44  Mich.  154, 
6  N.  W.  200,  38  Am.  Rep.  240.  And  see 
Arnold  V.  White,  153  Mich.  607,  117  N.  W. 
164;  Beebe  V.  Knapp,  28  Mich.  53. 

United  States. —  Schuchardt  V.  Aliens,  1 
Wall.  359,  17  L.  ed.  642. 

England. —  W^illiamson  r.  Allison,  2  East 
446.  And  see  Stuart  v.  Wilkins,  Dougl.  (3d 
ed.)  16,  99  Eng.  Reprint  15. 

8.  Fowler  v.  Abrams,  3  E.  D.  Smith 
(K  Y.)  1;  Vanleer  v.  Earle,  26  Pa.  St.  277; 
Trice  r.  Cockran,  8  Gratt.  (Va.)  442,  56 
Am.  Dec.  151. 

9.  Scott  r.  Holland,  132  Ala.  389,  31  So. 
514;  Brooke  v.  Cole,  108  Ga.  251,  33  S.  E. 
849;   Dawson   v.   Pannaman,   65   Ga.  698; 
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Crooker  v.  Willard,  28  N.  H.  134;  Mahurin 
r.  Harding,  28  N.  H.  128,  59  Am.  Dec.  401; 
Ross  V.  Mather,  51  N.  Y.  108,  10  Am.  Rep. 
562;  Moore  r.  Noble,  53  Barb.  (N.  Y.)  425; 
Evertson  r.  Miles,  6  Johns.  (N.  Y.)  138. 

Assumpsit  is  the  proper  form  of  action 
for  breach  of  warranty.  Hillman  v  Wilcox, 
30  Me.  170;  Rew  v.  Barber,  3  Cow.  (N.  Y.) 
272;  Thompson  v.  Ashton,  14  Johns.  (N.  Y. ) 
316;  Evertson  v.  Miles,  6  Johns.  (N.  Y.) 
138. 

Covenant  or  assumpsit. — Where  a  bill  of 
sale  of  a  slave  has  uo  attesting  witness,  cove- 
nant or  assumpsit  may  be  maintained  on  the 
warranty  of  soundness.  Maxwell  v.  Miller, 
33  N.  C.  272. 

General  or  special  counts. —  On  a  breach  of 
warranty  where  the  parties  agree  to  estimate 
the  damage  at  a  certain  sum  less  than  the 
buyer  had  paid  for  the  horse,  the  buyer  may 
recover  either  on  a  count  for  money  had  and 
received,  or  by  a  special  count  on  a  breach 
of  warranty.  Rivers  v.  Cain,  3  McCord  (S.  C.) 
239. 

10.  Mahurin  V.  Harding,  28  N.  H.  128, 
59  Am.  Dec.  401. 

11.  Thoreson  r.  Minneapolis  Harvester 
Works,  29  Minn.  341,  13  N.  W.  156;  Cook  v. 
Moseley,  13  Wend.  (N.  Y.)  277.  To  the 
same  effect  see  McCord-Collins  Commerce 
Co.  V.  Levi,  21  Tex.  Civ.  App.  109,  50  S.  W. 
606. 

12.  Huff  V.  Broyles,  26  Gratt.  (Va.) 
283. 

13.  Scalf  V.  Tompkins,  61  Tex.  476. 

14.  Baylis  v.  Weibezahl,  42  Misc.  (N.  Y.) 
178,  85  N.  Y.  Suppl.  355.  But  it  was  held 
in  Kesler  v.  Robson,  16  Tex.  119,  that  the 
buyer  might  be  put  to  his  election  between 
rescission  and  recovery  of  damages.  See  also 
Brush  V.  Smith,  111  Iowa  217,  82  N.  W.  467, 
holding  that  where  one  count  of  petition  was 
on  a  warranty  and  another  count  on  false 
and  fraudulent  representations  made  to  in- 
duce the  sale,  it  was  not  error  to  instruct 
that,  if  the  jury  found  for  plaintiff  on  one 
of  the  counts,  he  could  not  recover  on  the 
other,  as  the  two  causes  of  action  grew  out 
of  the  same  transaction. 
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be  entitled  to  both.^^  If  he  sues  for  rescission,  he  is  not  estopped  to  bring  an 
action  for  damages  until  final  judgment  for  a  rescission.^" 

e.  Conditions  Precedent.  The  right  to  maintain  an  action  or  counter-claim 
for  breach  of  warranty  depends  on  the  performance  by  the  buyer  of  all  condi- 
tions precedent/^  except  such  as  are  immaterial/^  unless  a  sufficient  excuse  for 
failure  to  perform  exists.^^  It  is  not,  however,  a  condition  precedent  that  there 
should  have  been  notice  of  defects,^^  or  a  return  or  tender  of  the  goods, unless 
the  contract  so  provides.^^  And  payment  of  the  purchase-price  is  not  a  condi- 
tion precedent  to  an  action  for  damages  unless  the  sale  is  conditional  and  title 
does  not  pass  until  payment.^*  So  conviction  under  a  statute  making  it  an  offense 
to  sell  animals  affected  with  a  contagious  disease  is  not  a  condition  precedent  to 
an  action  for  breach  of  warranty  in  seUing  animals  affected  with  such  disease.^ 
If  the  buyer  has  resold  the  goods  it  is  not  necessary  that  there  should  have  been 
a  recovery  against  him  to  entitle  him  to  sue  or  counter-claim.^^  And  where  there 
is  a  breach  of  the  warranty  of  title  by  recovery  of  judgment  against  the  buyer 
by  one  having  a  paramount  title,  it  has  been  held  not  to  be  a  condition  precedent 
to  an  action  for  the  breach  that  the  buyer  should  have  paid  the  judgment.^^  Nor 
is  it  necessary  that  there  should  have  been  an  actual  eviction.^^  If,  however, 
there  has  been  an  eviction  a  final  adjudication  of  the  claim  of  the  party  setting 
up  paramount  title  is  not  a  condition  precedent  to  an  action  for  the  breach. 
It  is  not  essential  that  the  buyer  should  have  taken  steps  to  prevent  a  loss.^° 


15.  Kimball,  etc.,  Mfg.  Co.  v.  Vroman,  35 
Mich.  310,  24  Am.  Rep.  558. 

16.  Enterprise  Soap  Works  v.  Sayers,  51 
Mo.  App.  310. 

17.  Dakota. —  J.  I.  Case  Threshing  Macli. 
Co.  V.  Vennum,  4  Dak.  92,  23  N.  W.  563. 

Illinois. —  Hasenwinkle  Grain  Co.  v.  Dooley, 
130  111.  App.  75. 

loioa. —  Sandwich  Mfg.  Co.  v.  Trindle,  71 
Iowa  600,  33  N.  W.  79. 

Missouri. —  Nichols-Shepard  Co  v.  Rhoad- 
man,  112  Mo.  App.  299,  87  S.  W.  62. 

Nebraska. —  Worden  v.  Marsh  Harvester 
Co.,  11  Nebr.  116,  7  K  W.  756;  Nichols  v. 
Hail,  4  Nebr.  210. 

Vermont. — 'Reynolds  V.  Roberts,  57  Vt.  392. 

United  States. —  Crane  Co.  v~  Columbus 
Constr.  Co.,  73  Fed.  984,  20  C.  C.  A.  233. 

See  43  Cent.  Dig.  tit.  "  Sales,'*  §  1229. 

Waiver  of  condition. — A  stipulation  that 
purchasers  of  property  would  give  a  mort- 
gage on  delivery,  and  pay  the  freight  to  the 
place  of  delivery,  must  be  presumed  to  have 
been  waived  by  the  sellers,  or  complied  with, 
where  the  property  was  delivered  without  ob- 
jection, all  the  notes  executed  by  the  pur- 
chasers paid  excepting  the  last,  and  the  prop- 
erty left  in  the  purchaser's  possession.  Ken- 
ney  v.  Bevilheimer,  158  Ind.  653,  64  N.  E. 
215. 

18.  Campbell  v.  Lodge  No.  99  A.  F.  & 
A.  M.,  76  Kan.  400,  92  Pac.  53. 

Conditions  held  immaterial. — A  written  eon- 
tract  for  the  sale  of  a  heating  plant  con- 
tained certain  warranties  conditioned  on  pay- 
ment of  the  price  under  its  terms.  When 
the  plant  was  installed,  it  failed  to  fulfil  the 
warranties.  It  was  held  that  the  failure  of 
the  purchaser  to  pay  the  first  instalment, 
which  was  due  when  the  plant  was  installed, 
did  not  estop  him  from  setting  up  a  breach 
f.f  warranty  in  an  action  for  the  price. 
(  iunpbell  r.  Lodcre  No.  99  A.  F.  &  A.  M.,  76 


Kan.  400,  92  Pac.  53.  Where  a  written  con- 
tract for  the  sale  of  personalty  contains  war- 
ranties conditioned  on  payment  of  the  price 
according  to  its  terms,  failure  to  pay  the  first 
instalment  when  due  will  not  estop  the  pur- 
chaser from  relying  on  the  breach,  where  the 
failure  furnished  no  excuse  for  the  neglect  of 
the  vendor  to  remedy  the  breach.  Campbell 
V.  Lodge  No.  99  A.  F.  &  A.  M.,  76  Kan.  400, 
92  Pac.  53. 

19.  Hasenwinkle  Grain  Co.  v.  Doolay,  130 
111.  App.  75. 

20.  See  supra,  VII,  G. 

21.  See  supra,  VII,  J,  2,  b. 

22.  See  supra,  VII,  J,  2,  c. 

23.  Thoreson  v.  Minneapolis  Harvester 
Works,  29  Minn.  341,  13  N.  W.  156;  Froh- 
reich  v.  Gammon,  28  Minn.  476,  11  N.  W. 
88;  Volland  v.  Baker,  32  Nebr.  391,  49  N.  W. 
381,  13  L.  R.  A.  140;  Wiggins  r.  Hunter, 
Harp.  (S.  C.)  80. 

24.  English  V.  Hanford,  75  Hun  (N.  Y.) 
428,  27  N.  Y.  Suppl.  672  See  also  Stearns 
V.  Drake,  24  R.  I.  272,  52  Atl.  1082. 

25.  Larson  v.  Calder,  16  N.  D.  248,  113 
N.  W.  103. 

26.  Broughton  v.  Badgett,  1  Ga.  75;  York 
Mfg.  Co.  v.  Bonneil,  24  Ind.  App.  677,  57 
N.  E.  590;  Beall  r.  Pearre,  12  jMd.  550.  Soe 
also  Dukes  r.  Nelson,  27  Ga.  457. 

27.  Hersey  v.  Long,  30  IMinn.  114,  14  N.  W. 
508.  But  see  Salle  r.  Light,  4  Ala.  700,  39 
Am.  Dec.  317;  Burt  r.  Dewey.  40  X.  Y.  283, 
100  Am.  Dec.  482  [rerersiiiq  31  Barb.  5401.. 

28.  National  Metal  Eclge  Box  Co.  r. 
Gotham,  125  N.  Y.  App.  Div.  101,  109  N.  Y. 
Suppl.  450. 

29.  Clevenger  r.  Lewis,  20  Okla.  837,  95 
Pac.  230,  16  L.  R.  A.  N.  S.  410. 

30.  Figge  r.  Hill,  61  Iowa  430,  IG  N.  W. 
339,  holding  that  where  the  purcliaser  of 
certain  town  coupon  l)onds  could,  by  duo  dili- 
gence, have  collected  them  before  they  had 
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Conditions  precedent  may  be  waived  by  the  seller  and  such  waiver  may  be  either 
express  or  implied.^^ 

f.  Defenses.  It  is  not  a  defense  to  the  action  for  breach  of  warranty  that  the 
seller  offered  to  return  the  price,  and  the  buyer  refused  to  accept  the  proposal,^^ 
or  that  the  buyer  received  a  profit  on  a  resale  of  the  goods.^^  Neither  is  it  a  defense 
that  the  buyer  attempted  to  prevent  the  transfer  of  a  note  given  for  the  price.^* 
It  is  no  defense  that  the  goods  were  destroyed  by  accident  after  commencement 
of  the  action.^^  And  where  the  breach  actually  existed  at  the  time  of  the  sale, 
the  fact  that  the  buyer  did  not  take  steps  he  might  have  taken  to  prevent  loss 
from  the  defect  is  not  a  defense.^^  If  the  seller  received  goods  as  part  of  the  pur- 
chase-price damages  for  defects  therein  cannot  be  set  off  unless  there  was  a  warranty 
against  such  defects.^^  Where  on  the  advice  of  the  seller  the  purchaser  settles 
a  claim  of  title  set  up  by  a  third  person,  the  seller  is  estopped  to  deny  the  pur- 
chaser's right  to  recover  the  amount  paid  in  settlement  of  the  claim. 

g.  Parties.  Where  the  transfer  is  made  by  several  distinct  bills  of  sale  executed 
by  the  several  owners  of  their  respective  interests,  actions  for  breach  of  warranty 
should  be  brought  on  the  several  covenants  of  warranty  and  not  against  the  sellers 
jointly.^^  A  surety  of  the  buyer  is  not  a  necessary  party  to  a  cross  petition  for 
breach  of  warranty.*^  .  Notice  to  the  seller  to  defend  the  title  to  the  goods  under 
his  warranty  makes  him  privy  to  the  record  to  the  extent  to  which  his  rights 
are  adjudged.*^ 

h.  Pleading  —  (i)  In  General.  The  essential  allegations  of  a  pleading  where 
a  breach  of  warranty  is  relied  on  to  support  a  claim  for  damages  are:  (1)  The 
terms  of  the  warranty;  (2)  the  breach;  and  (3)  the  facts  from  which  damages 
for  its  breach  are  to  be  inf erred. In  assumpsit  for  breach  of  warranty  the  buyer 
must  declare  specially  on  the  contract.*^  In  an  action  for  the  price  an  answer 
setting  up  damages  for  breach  of  warranty  constitutes  a  counter-claim.*^    It  is 


been  decided  invalid  in  a  quo  warranto  pro- 
ceeding, he  was  bound  to  do  so;  but  that 
after  such  proceeding  he  was  not  bound  to 
try  to  collect  or  to  return  them,  before  bring- 
ing suit  on  the  warranty  under  which  they 
were  sold. 

31.  Campbell  v.  Lodge  No.  99  A.  F.  & 
A.  M.,  76  Kan.  400,  92  Pac.  53;  Laing  V. 
Pelton  Water  Wheel  Co.,  122  N.  Y.  App.  Div. 
677,  107  N.  Y.  Suppl.  686. 

32.  Riley  v.  Hicks,  81  Ga  265,  7  S.  E. 
173. 

Settlement. — Where,  after  it  was  discov- 
ered that  an  engine  sold  under  a  warranty  of 
suitableness  was  defective,  plaintiff  supplied 
a  new  governor,  and  granted  a  credit  on  the 
belief  that  such  governor  would  remedy  all 
defects  in  the  working  of  the  engine,  which 
proved  not  to  be  true,  the  granting  of  such 
credit  did  not  relieve  plaintiff  from  liability 
for  future  damages  resulting  from  an  efi'ort 
to  use  the  engine.  Erie  City  Iron  Works  v. 
Tatum,  1  Cal.  App.  286,  82  Pac.  92. 

83.  Americus  Grocery  Co.  v.  Brackett,  119 
Ga.  489,  46  S.  E.  657;  Andrews  v.  Schreiber, 
93  Fed.  367. 

34.  Doyle  f.  Parish,  110  Mo.  App.  470,  85 
S.  W.  646. 

35.  Heilman  v.  Pruyn,  122  Mich.  301,  81 
N.  W.  97,  80  Am.  St.  Rep.  570. 

36.  Welch  f.  Brooks,  10  Rich.  (S.  C.)  123. 

37.  Fondren  v.  Durfee,  39  Miss.  324. 

Nature  of  claim. — In  an  action  for  dam- 
ages for  breach  of  warranty,  defendant  can- 
not, as  a  counter-claim,  recover  either  the 
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contract  price,  where  the  breach  consisted  in 
defendant's  failure  to  deliver  the  article 
which  he  agreed  to  deliver,  or  the  value  of 
the  article,  where  the  value  is  not  proved. 
Riss  V.  Messmore,  58  N.  Y.  Super.  Ct.  23,  9 
N.  Y.  Suppl.  320  [affirmed  in  130  N.  Y. 
681,  29  N.  E.  1034]. 

38.  National  Metal  Edge  Box  Co.  v, 
Gotham,  125  N.  Y.  App.  Div.  101,  109  N.  Y, 
Suppl.  450. 

39.  Stoddard  V.  Gage,  41  Me.  287. 

40.  Webster  City  First  Nat.  Bank  V. 
Dutcher,  128  Iowa  413,  104  N.  W.  497,  1 
L.  R.  A.  N.  S.  142. 

41.  Davis  V.  Wilbourne,  1  Hill  (S.  C.) 
27,  26  Am.  Dec.  154. 

42.  Segerstrom  v.  Swenson,  105  Minn.  115, 
117  N.  W.  478;  Piano  Mfg.  Co.  v.  Richards, 
86  Minn.  94,  96,  90  N,  W.  120,  in  which  it 
was  said :  "  Each  of  these  elements  of  the 
cause  of  action  is  essential  to  be  pleaded  and 
proved,  and  it  cannot  be  assumed  that  the 
averment  of  one  is  of  more  importance  than 
of  the  other,  or  the  omission  of  one  is  tech- 
nical, and  the  other  is  substantial." 

43.  Russell  v.  Gillmore,  54  111.  147 ;  Stuart 
V.  Wilkins,  Dougl.  (3d  ed.)  18,  99  Eng.  Re- 
print 15. 

The  action  of  general  indebitatus  assump- 
sit, containing  only  the  common  counts,  is 
an  improper  action  to  try  a  warranty.  Rus- 
sell V.  Gillmore,  54  111.  147 ;  Power  v.  Wells, 
Cowp.  818,  98  Eng.  Reprint  1379. 

44.  Schurmeier  v.  English,  46  Minn.  306, 
48  N.  W.  1112. 
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generally  sufficient  if  the  warranty  and  the  breach  thereof  are  substantially  alleged, 
although  the  pleading  is  informal.*^  A  specific  description  of  the  property  that 
is  the  subject-matter  of  the  sale  and  warranty  is  not  necessary.*^ 

(ii)  Existence  of  Warranty — (a)  In  General.  In  order  that  a  war- 
ranty may  be  availed  of  it  must  be  pleaded.*^  Where  a  general  warranty  is  relied 
on  it  is  not  necessary  to  state  whether  it  is  an  express  or  an  implied  warranty/^ 
and  even  if  an  express  warranty  is  alleged,  it  is  not  error  for  the  court  to  instruct 
on  the  theory  of  an  implied  warranty.*^    So  too  if  the  allegation  is  insufficient 


Sufficiency  of  counter-claim. — Where  a 
counter-claim  alleged  that  plaintiffs  sold  de- 
fendant certain  property;  that  to  induce  de- 
fendant to  purchase,  plaintiffs  represented 
and  warranted  to  defendant  that  the  prop- 
erty was  of  a  good  and  marketable  quality; 
that  defendant,  relying  on  said  representa- 
tion, purchased  said  property,  etc.,  and  that 
it  was  not  as  warranted,  to  his  damage,  etc., 
the  words  "  sale "  and  "  purchase "  suffi- 
ciently implied  a  transfer  of  title  from 
plaintiffs  to  defendant  on  a  valid  considera- 
tion, either  paid,  or  liability  assumed,  and 
that  the  counter-claim  was  not  demurrable. 
Hesse]  1  v.  Johnson,  70  Wis.  538,  36  K  W. 
417. 

45.  Goodenough  v.  Snow,  27  Vt.  720. 
Performance    of    conditions    precedent. — 

Under  Burns  Kev.  St.  (1901)  §  373,  pro- 
viding that  in  pleading  the  performance  of  a 
condition  precedent  in  a  contract  it  shall  be 
sufficient  to  allege  generally  that  the  party 
performed  all  the  conditions  on  his  part  in 
an  action  on  a  purchase-money  note,  an  an- 
swer setting  up  breach  of  warranty  is  not 
defective  for  omission  of  a  general  allegation 
of  performance  by  defendants  of  the  condi- 
tions on  their  part,  where  it  specifically  avers 
performance  of  every  material  condition  of 
the  agreement,  or  sets  out  a  sufficient  excuse 
for  their  failure  to  comply  with  such  condi- 
tions. Kenney  v.  Bevilheimer,  158  Ind.  643, 
64  N.  E.  215. 

Sufficiency  of  allegations. — ^Where  a  decla- 
ration alleged  a  breach  of  a  warranty  in  a 
sale  of  oil  stock,  consisting  of  false  repre- 
sentations as  to  the  land  of  the  company, 
number  of  wells  in  active  operation,  and  divi- 
dends that  were  being  paid,  and  further 
averred  that  defendant  represented  himself 
to  be  a  director,  and  familiar  with  the  affairs 
of  the  company,  and  that  plaintiff  purchased 
the  stock  relying  upon  such  representations, 
which  were  wholly  false,  and  that  the  stock 
was  wholly  without  value,  and  the  considera- 
tion paid  therefor  was  wholly  lost  to  plaintiff, 
while  it  did  not  disclose  facts  sufficient  to 
sustain  a  cause  of  action  for  deceit  or  for  the 
recovery  of  money  had  and  received,  it  was 
held  to  be  sufficient  as  a  complaint  in  an 
action  to  recover  damages  for  breach  of  war- 
ranty. Phillips  V.  Crosby,  69  K  J.  L.  612, 
55  Atl.  814. 

Nature  of  action. — An  action  on  a  con- 
tract of  sale  need  not  be  designated  in  spe- 
cific terms  "  an  action  for  breach  of  war- 
ranty," to  enable  plaintiff  to  recover  damages 
arising  from  a  failure  to  furnish  an  article 
of  the  character  provided  for  by  the  contract. 


Russell  V.  Corning  Mfg.  Co.,  49  N.  Y.  App. 
Div.  610,  63  N.  Y.  Suppl.  640. 

Ground  of  action. — A  buyer  cannot  recover 
for  defects  in  the  article  purchased,  on  the 
strength  of  a  subsequent  agreement,  where 
his  complaint  does  not  show  that  his  action 
was  based  on  such  agreement.  F.  C.  Austin 
Mfg.  Co.  V.  Clendenning,  21  Ind.  App.  459, 
52  N.  E.  708. 

46.  War  field  v.  Curd,  5  Dana  (Ky.)  318; 
Price  V.  Barr,  Litt.  Sel.  Cas.  (Ky.)  216. 

47.  Wooldridge  v.  Brown,  149  N.  C.  299, 
62  S.  E.  1076. 

48.  Long  V.  J.  K.  Armsbv  Co.,  43  Mo.  App. 
253;  Hoe  v.  Sanborn,  21  N.  Y.  552,  78  Am. 
Dec.  163. 

49.  Long  V.  J.  K.  Armsby  Co.,  43  Mo.  App. 
253;  Reynolds  V.  Mayor,  39  N.  Y.  App.  Div. 
218,  57  N.  Y.  Suppl.  106.  But  see  B.  P. 
Ducas  Co.  V.  American  Silk  Dyeing,  etc.,  Co., 
48  Misc.  (N.  Y.)  411,  95  N.  Y.  Suppl.  590.  > 

An  allegation  that  defendant  agreed  to  con- 
struct carbureters  for  plaintiff  in  a  careful 
and  skilful  manner,  and  plaintiff  relying  on 
said  contract  and  believing  they  were  so  con- 
structed, etc.,  accepted  them  and  used  them, 
stated  an  express  warranty  of  quality.  Heath 
Dry  Gas  Co.  v.  Hurd,  124  N.  Y.  App.  Div.  68, 
108  N.  Y.  Suppl.  410. 

A  complaint  does  not  show  an  express  war- 
ranty where  it  alleges  only  what  the  law 
w^ould  imply.  Heath  Dry  Gas  Co.  v.  Hurd, 
193  N.  Y.  255,  86  K  E.  18  [reversing  124 
N.  Y.  App.  Div.  68,  108  K  Y.  Suppl.  410]. 

For  cases  in  which  the  allegations  were  held 
sufficient  to  show  a  warranty  see  Murphv 
f.  Stelling,  8  Cal.  App.  702,  97  Pac.  672^; 
Masten  v.  Bartliolomew,  41  Colo.  328,  92  Pac. 
682;  Hanson  v.  Gronlen,  (N.  D.  1908)  115 
N.  W.  666. 

Alternative  allegation. — An  allegation  that 
defendants  expressly  "  or "  impliedly  war- 
ranted that  a  quantity  of  Paris  green  sold  to 
plaintiff  would  kill  potato  bugs  was  bad  for 
ambiguity  and  uncertaintv.  Kent  r.  Halli- 
day,  23  R.  T.  182,  49  Atl."  700. 

Allegations  held  not  inconsistent. —  The 
defenses  of  breach  of  express  warranty  of  a 
machine,  and  the  failure  thereof,  on  account 
of  its  worthlessness,  to  answer  the  special 
purpose  for  which  it  was  bought,  sucli  pur- 
pose having  been  made  known"  to  the  seller 
at  the  time  of  sale,  the  latter  not  being  a 
defense  of  breach  of  implied  Avarranty,  are 
not  objectionable  as  inconsistent  defenses. 
Keystone  Implement  Co.  r.  Leonard.  40  jMo. 
App.  477.  So  too  in  an  action  against 
dealers  in  seeds  for  damages  for  failure  of 
plaintif1"s  millet  crop,  two  paragraphs  of  the 
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as  an  allegation  of  an  express  warranty  it  may  be  held  after  verdict  a  sufficient 
allegation  of  implied  warranty .^^ 

(b)  Affirmation  or  Promise.  In  charging  an  express  warranty  there  must  be 
an  allegation  of  direct  affirmation  or  promise  ;  and  although  the  use  of  the  word 
^'warrant''  is  not  necessary/^  an  allegation  that  the  seller  represented  certain 
facts  to  be  true  is  not  an  allegation  of  warranty .^^  The  terms  of  the  warranty 
should  also  be  set  forth  with  reasonable  certainty,^*  and  it  should  appear  that  it 
was  made  at  the  time  of  the  sale.^^    It  is  not  necessary  to  allege  whether  the  war- 


complaint,  one  counting  on  a  breach  of  ex- 
press warranty,  as  to  the  variety,  and  the 
other  on  a  breach  of  implied  warranty  as  to 
the  quality  of  the  variety  ordered,  are  not 
inconsistent.  Gardner  r.  Winter,  117  Ky. 
882,  78  S.  W.  143,  25  Ky.  L.  Eep.  1472,  63 
L.  R.  A.  647. 

50.  Payne  v.  Rodden,  4  Bibb  (Ky.)  304, 
7  Am.  Dec.  739. 

51.  Massacliusetts. —  Cooper  v.  Landon, 
102  Mass.  58. 

Minnesota. —  Zimmerman  v.  Morrow,  28 
Minn.  367,  10  N.  W.  13.9. 

Nehraslca. —  Unland  v.  Garton,  48  Nebr. 
202,  66  N.  W.  1130. 

Pennsylvania. —  Baugh  &  Sons  Co.  v. 
Mitchell,  15  Pa.  Co.  Ct.  1  [aifirmed  in  166  Pa. 
St.  577,  31  Atl.  341]. 

West  Virginia. —  Wolf  v.  Spence,  39  W. 
Va.  491,  20  S.  E.  610. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1235. 

Sufficiency  of  allegation. — A  statement  in  a 
justice's  court  alleging  that  defendant  guar- 
anteed that  certain  hogs  Avhich  he  sold  to 
plaintiff  were  healthy  and  in  good  condition, 
well  knowing  that  they  were  sick,  sufficientlj^ 
pleads  a  contract  of  warranty.  Narr  f.  Nor- 
man, 113  Mo.  App.  533,  88  S.  W.  122.  And 
in  an  action  for  the  price  of  goods  sold,  an 
answer  was  sufficient  as  setting  up  a  breach 
of  warranty  which  alleged  that  "  plaintiff 
represented  and  Avarranted  "  the  articles  sold 
in  the  respects  named,  and  that  they  were 
warranted  to  be  worth  "  as  much  or  more 
than  the  sum  agreed  upon  by  the  parties 
therefor."  Segerstrom  v.  Swenson,  105  Minn. 
115,  117  N.  W.  478. 

Warranted  "  as  good  as  samples." —  In  an 
action  for  goods  sold  an  averment  that  the 
seller  "  warranted  the  goods  ordered  to  be 
like  and  as  good  as  the  samples,"  and  assign- 
ing a  breach,  justifies  the  inference  of  an  ex- 
press warranty,  and  is  sufficient.  Tyrell  v. 
Rockwell,  2  C.  PI.  (Pa.)  223. 

Warranty  and  breach. — Where,  in  an  ac- 
tion on  a  note  given  for  the  price  of  a  wind- 
mill, defendant's  answer  alleged  that  plain- 
tiffs represented  that  the  machine  was 
capable  of  furnishing  power  to  grind  twenty 
or  thirty  bushels  of  grain  per  hour  in  a 
moderate  wind,  and  with  a  very  light  wind 
would  pump  an  abundance  of  water,  and  that 
defendant,  relying  on  such  representations, 
purchased  the  machine,  but  that  it  would 
pump  only  a  very  small  stream  under  the 
force  of  a  very  strong  wind,  and  required  a 
very  high  and  strong  wind  to  enable  it  to 
grind  from  one  to  two  bushels  of  grain  per 
hour,  and  that  plaintiffs  had  made  vain  at- 
tempts to  make  the  same  comply  with  such 
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representations,  and  that  the  machine  was 
wholly  worthless,  it  sufficiently  averred  an 
express  warranty  of  the  property  and  a 
breach  thereof.  Smith  V.  Borden,  160  Ind. 
223,  66  N.  E.  681. 

A  counter-claim  alleging  that  defendant 
consulted  plaintiff's  agents  for  the  purpose  of 
securing  a  hot-water  heater  for  his  house, 
giving  to  the  agents  a  description  of  the 
house,  together  with  the  size  of  the  rooms, 
etc.;  that  the  agent  gave  him  the  amount  of 
pipe  and  size  of  the  radiators  required,  and 
stated  that  a  particular  heater  was  the  best 
one  for  the  purpose;  that,  relying  upon  such 
statements,  he  purchased  the  heater,  which 
proved  to  be  defective,  and  failed  to  work 
properly,  alleged  an  express  warranty  that 
the  heater  was  fit  for  the  purpose  of  prop- 
erly heating  the  house.  H.  B.  Smith  Co.  v. 
Wi'lliams,  29  Ind.  App.  336,  63  K  E.  318. 

52.  Smith  V.  Borden,  160  Ind.  223,  66 
N.  E.  681;  Hughes  v.  Funston,  23  Iowa  257. 
See  also  Bergeler  v.  Michael,  84  Wis.  627, 
54  N.  W.  995. 

53.  Bedell  v.  Stevens,  28  N.  H.  118;  Fan- 
ning V,  International  Seed  Co.,  89  Hun 
(N.  Y.)  146,  35  N.  Y.  Suppl.  10;  Stever  v. 
Lamoure,  Lalor  (N.  Y.)  352.  But  see  Ber- 
geler r.  Michael,  84  Wis.  627,  54  N.  W.  995, 
holding  that  a  complaint  alleging  that  de- 
fendant represented  a  certain  horse  to  be  fit 
for  breeding  purposes,  and  that  plaintiff, 
believing  and  relying  on  such  representa- 
tions, purchased  it,  and  further  alleging  that 
the  representations  were  false,  sufficiently 
alleges  an  express  warranty  of  the  horse  and 
a  breach  thereof. 

54.  Penn  v.  Stuart,  11  Ark.  43;  Gould  V. 
Gage,  118  Pa.  St.  559,  12  Atl.  476;  Kaufman 
V.  Cooper  Iron  Min.  Co.,  105  Pa.  St.  537. 

Immaterial  facts. —  In  an  action  for  a 
breach  of  warranty  on  a  sale  of  personal 
property,  sold  under  a  penalty  in  case  of  un- 
soundness, it  is  not  necessary  to  set  forth 
the  agreement  respecting  the  penalty,  as  it 
could  not  be  enforced,  and  is  therefore  im- 
material. Howard  v.  Chiles,  8  B.  Mon.  (Ky.) 
377. 

55.  Zimmerman  v.  Morrow,  28  Minn.  367, 
10  N.  W.  139;  Wightman  v.  Carlisle,  14  Vt. 
296;  Curtis  v.  Moore,  15  Wis.  134.  Compare 
Williams  v.  Harris,  2  How.  (Miss.)  627. 

Sufficiency  of  allegations. — An  answer 
which  alleges  that  a  stallion  was  warranted 
and  represented  to  be  of  certain  breeding,  as 
shown  by  a  pedigree  which  plaintiff  agreed, 
but  failed,  to  furnish,  and  that  the  purchase 
was  made  on  plaintiff's  representations  as  to 
the    pedigree,    sufficiently    shows    that  the 
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ranty  was  in  writing  or  by  parol.^^  Where  an  implied  warranty  is  relied  on  facts 
must  be  alleged  from  which  a  promise  may  be  implied,^'^  such  as  that  the  seller 
was  a  manufacturer  or  that  the  article  was  sold  for  a  special  purpose.^* 

(c)  Consideration,  While  the  consideration  should  be  alleged,^'-^  it  is  generally 
sufficient  if  it  is  alleged  in  general  terms/^  and  it  is  not  necessary  to  state  the 
amount  actually  paid.^^ 

(ill)  Scienter.  In  an  action  or  counter-claim  for  damages  arising  from  a 
false  warranty,  the  falsity  is  the  gist  of  the  buyer's  claim  and  knowledge  of  the 
falsity  by  the  seller  need  not  be  alleged/^  unless  the  warranty  is  against  defects 
'^so  far  as  known"  to  the  seller. While  allegations  of  fraud  do  not  necessarily 
change  the  action  or  counter-claim  from  one  on  the  warranty,    if  fraud  is  relied 


representations  were  made  contemporaneously 
with  the  purchase.  Settles  v.  Holman,  (Tex. 
Civ.  App.  1896)  33  S.  W.  880. 

56.  Warren  v.  Cash,  143  Ala.  158,  39  So. 
124;  Parker  V.  McFerrin,  103  Ala.  132,  15 
So.  518.  But  see  Voneiff  v.  Braunreuter,  11 
Pa.  Co.  Ct.  554. 

57.  Troy  Grocery  Co.  v.  Potter,  139  Ala. 
359,  36  So.  12;  Parker  V.  McFerrin,  103  Ala. 
132,  15  So.  518;  Misner  v.  Granger,  9  111.  69; 
Battaglia  v.  Thomas,  5  Tex.  Civ.  App.  563, 
23  S.  W.  385,  1118. 

Allegations  held  sufficient  to  show  implied 
warranty  see  Oil-Weil  Supply  Co.  v.  Priddy, 
41  Ind.  App.  200,  83  N.  E.  623. 

58.  Fitzmaurice  v.  Puterbaugh,  17  Ind. 
App.  318,  45  N.  E.  524;  Zimmerman  v. 
Druecker,  15  Ind.  App.  512,  44  N.  E.  557; 
Bird  V.  Mayer,  8  Wis.  362. 

Sufficiency  of  allegations. — Allegations  in 
a  complaint  that  "  defendant  contracted  and 
agreed  to  deliver  to  the  plaintiff  .  .  .  one 
tank  car  of  well-settled  new  process  linseed 
oil  .  .  .  for  use  in  its  business  of  manu- 
facturing table  and  enameled  oilcloth,  and 
which  defendant  well  knew  was  to  be  used 
in  its  said  business  and  to  manufacture  table 
and  enameled  oilcloths  "  are  sufficient  to  raise 
and  support  an  implied  warranty  of  fitness 
in  a  sale  by  a  manufacturer  for  a  particular 
purpose.  Cleveland  Linseed  Oil  Co.  v.  Bu- 
chanan, 120  Fed.  906,  57  C.  C.  A.  498. 

59.  Curtis  v.  Moore,  15  Wis.  134;  Cross 
V.  Bartlett,  8  L.  J.  C.  P.  O.  S.  22,  3  M.  &  P. 
537. 

A  variance  between  the  pleadings  and  the 
proof  in  respect  of  the  consideration  is  fatal. 
Penn  v.  Stuart,  11  Ark.  41. 

60.  Howard  v.  Chiles,  8  B.  Mon.  (Ky.) 
377;  Badger  v.  Burleigh.  13  N.  H.  507; 
Wightman  v.  Carlisle,  14  Vt.  296.  But  see 
Price  V.  Barr,  Litt.  Sel.  Cas.  (Ky.)  216. 

61.  McMillan  v.  Theaker,  12  Ohio  24. 

62.  Alabama. — Wren  V.  Wardlaw,  Minor 
363,  12  Am.  Dec.  60. 

Connecticut. —  Booth  V.  Northrop,  27  Conn. 
325. 

Illinois. —  Wallace  v.  Tanner,  118  111.  App. 
639. 

Indiana.^- — House  V.  Fort,  4  Blackf.  293. 

Kentucky. —  Tyler  v.  Moody,  111  Ky.  191, 
63  S.  W.  433,  23' Ky.  L.  Rep. '584,  98  Am.  St. 
Rep.  406,  54  L.  R.  A.  417. 

Mississippi. —  Williams  v.  Harris,  2  How. 
627. 
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Neio  Jersey.-— Jiecker  v.  Atchason,  70 
N.  J.  L.  157,  56  Atl.  172  [affirmed  in  (1904) 
59  Atl.  1117]. 

New  York. —  Holman  v.  Dord,  12  Barb. 
336;  Fowler  v.  Abrams,  3  E.  D.  Smith  1; 
Holman  v.  Dord,  2  Edm.  Sel.  Cas.  270. 

North  Carolina. —  Blanton  v.  Wall,  49  N.  C. 
532. 

Ohio. —  Gartner  v.  Corwine,  57  Ohio  St. 
246,  48  N.  E.  945. 

Rhode  Island. —  Ingraham  v.  Union  R.  Co., 
19  R.  I.  356,  33  Atl.  875";  Place  v.  Merrill, 
14  R.  I.  578. 

South  Carolina. —  Houston  v.  Gilbert,  3 
Brev.  63,  5  Am.  Dec.  542. 

Vermont. —  Pinney  v.  Andrus,  41  Vt.  631; 
Goodenough  v.  Snow,  27  Vt.  720;  Beeman  v. 
Buck,  3  Vt.  53,  21  Am.  Dec.  571. 

Virginia. —  Trice  v.  Cockran,  8  Gratt.  442, 
56  Am.  Dee.  151. 

England. —  Gresham  v.  Postan,  2  C.  &  P. 
540,  12  E.  C.  L.  721;  Williamson  v.  Allison, 
2  East  446. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1235. 

Personal .  injuries.— Where  powder  for  use 
in  a  flash  lamp  is  bought  on  the  reliance  of 
the  warranties  of  the  manufacturer  and  seller 
that  it  contains  no  explosive  compound 
and  is  safe  for  use  in  an  ordinary  flash  lamp, 
a  scienter  need  not  be  alleged  in  an  action 
to  recover  damages  for  breach  of  warranty 
for  injuries  received  by  the  buyer  from  ex- 
plosion of  the  powder  in  an  ordinary  flash 
lamp.  Wood  v.  E.  &  H.  T.  Anthony,  79  N.  Y. 
App.  Div.  Ill,  79  N.  Y.  Suppl.  829. 

63.  Parlin  v.  Bundy,  18  Vt.  582. 

64.  Wingate  v.  Johnson,  126  Iowa  154, 
101  N.  W.  751;  Hughes  r.  Funston,  23  Iowa 
257;  Bosworth  v.  Higgins,  4  Silv.  Sup. 
(N.  Y.)  203,  7  N.  Y.  Suppl.  210. 

The  fact  that  it  is  alleged  that  the  repre- 
sentations were  not  only  untrue,  but  fraudu- 
lent, will  not  prevent  a  recovery  for  breach 
of  warranty.  Chestnut  r.  Ohler,*  (Ky.  1908) 
112  S.  W.  1101;  Shoe  V.  Maerky,  35  Pa. 
Super.  Ct.  270. 

Joinder. — Allegations  in  a  petition  charg- 
ing defendant  with  a  breach  of  warranty  in 
a  sale  of  personal  property,  and  also  charg- 
ing him  with  knowledge  of  the  falsity  of  such 
warranty,  at  the  time  of  the  sale,  may  be 
joined.  Gartner  r.  Corwine,  57  Ohio  St.  246, 
48  N.  E.  945. 

Amendment. — ^Where  a  complaint  counting 
on  breach  of  warranty  unnecessarily  character- 
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on  as  the  basis  of  plaintiff's  right  of  recovery  it  is  necessary  that  a  scienter 
should  be  alleged. 

(iv)  IND  UCEMENT  AND  RELIANCE.  It  should  be  alleged  that  the  warranty 
was  made  as  an  inducement  to  the  purchase  and  was  relied  on  as  such.®^ 

(v)  Character  of  Defects.  It  is  not  necessary  to  allege  that  the  defects 
were  not  obvious/^  or  that  the  buyer  was  ignorant  of  the  defects. 

(vi)  Breach.  A  breach  of  warranty  must  be  alleged  by  direct  affirmation.®^ 
Generally  a  mere  allegation  that  there  was  a  breach  is  insufficient;  it  must  appear 
in  what  respects  the  warranty  was  false/^  and  that  the  defects  were  within  the 


ized  the  representations  alleged  to  have 
constituted  the  warranty  as  having  been 
"  fraudulently  "  made,  there  was  no  error  in 
allowing  the  complaint  to  be  amended  after 
the  evidence  was  in,  by  striking  out  the  word 
"  fraudulently,"  as  the  rights  of  parties  were 
not  prejudiced  thereby.  Bosworth  v.  Higgins, 
4  Silv.  Sup.  (N".  Y.)  203,  7  N.  Y.  Suppl.  210. 

65.  Smith  v.  Miller,  2  Bibb  (Ky.)  616; 
Wood  V.  Ashe,  3  Strobh.  (S.  C.)  64;  Houston 
V.  Gilbert,  3  Brev.  (S.  C.)  63,  5  Am.  Dec. 
542;  Goodenough  V.  Snow,  27  Vt.  720;  Dowd- 
ing  V.  Mortimer,  2  East  450  note. 

66.  Indiana. —  Lincoln  V.  Ragsdale,  7  Ind. 
App.  354,  31  N.  E.  581. 

Minnesota. —  See  Miamisburg  TSvine,  etc., 
Co.  V.  Wohlhuter,  71  Minn.  484,  74  N.  W.  175. 

Missouri. —  Kenney  v.  James,  50  Mo,  316. 

Oregon. —  Abilene  Nat.  Bank  v.  Nodine,  26 
Oreg.  53,  37  Pac.  47. 

Wisconsin. —  Red  Wing  Mfg.  Co.  V.  Moe,  62 
Wis.  240,  22  N.  W.  414;  Austin  v.  Nickerson, 
21  Wis.  542. 

But  see  McClintock  v.  Emick,  87  Kv.  160, 
7  S.  W.  903,  9  Ky.  L.  Rep.  995,  where  it 
was  held  that  where  there  is  a  positive  un- 
equivocal representation  of  a  fact  it  is  not 
necessary  that  the  vendee  in  suing  upon  the 
warranty  should  allege  that  vendor  intended 
that  plaintiff  should  rely  upon  it. 

Sufficiency  of  allegations. — Where  a  com- 
plaint alleged  that  during  negotiations  for 
the  sale  of  a  horse  defendant  stated  the 
animal  would  work  well  in  hauling  heavy 
loads,  and  that  he  would  warrant  the  horse 
in  that  regard;  that  plaintiff,  relying  on 
such  assurance,  bought  the  horse;  that  it  was 
unfit  for  such  use,  which  defendant  well 
knew;  and  that  plaintiff  was  damaged  by 
the  breach  of  warranty,  the  cause  of  action 
set  forth  was  one  for  damages  for  a  fraudu- 
lent warranty,  notwithstanding  the  absence 
of  an  express  allegation  that  the  false  war- 
ranty was  made  with  intent  to  induce 
plaintiff  to  purchase  the  horse.  Klipstein  v. 
Raschein,  117  Wis.  248,  94  N.  W.  63. 

Sale  of  note  and  mortgage. — An  allegation 
that  at  the  sale  and  transfer  of  a  note  and 
mortgage  "  the  defendant  represented  to  the 
plaintiff  that  said  mortgage  was  good,  and  a 
valid  security  for  the  payment  of  said  note, 
and  the  plaintiff  supposed  and  verily  believed, 
at  the  time  he  bought  the  same  as  aforesaid, 
the  said  mortgage  to  be  good,  and  that  it 
was  a  valid  and  sufficient  security,"  etc.,  is 
a  sufficient  allegation  that  plaintiff  purchased 
on  the  faith  of  defendant's  representations. 
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Hahn  i\  Doolittie,  18  Wis.  196,  86  Am.  Dec. 
757. 

.Amendment. —  In  an  action  for  breach  of 
warranty  in  the  sale  of  horses,  it  was  proper 
to  permit  an  amendment  to  the  declaration 
by  inserting  an  allegation  that  plaintiff  re- 
lied on  the  warrantv  in  purchasing.  Lewis 
V.  Bracken,  97  Ga.  337,  22  S.  E.  943. 

67.  Poland  v.  Miller,  95  Ind.  387,  48  Am. 
Rep.  730;  Labeaume  V.  Poctlington,  21  Mo. 
35. 

68.  Zimmerman  v.  Druecker,  15  Ind.  App. 
512,  44  N.  E.  557. 

69.  Lincoln  v.  Ragsdale,  7  Ind.  App.  354, 
31  N.  E.  581;  Lucile  Min.  Co.  v.  Fairbanks, 
87  S.  W.  1121,  27  Ky.  L.  Rep.  1100;  Lemmon 
v.  Hanley,  28  Tex.  219. 

70.  California. —  Dabovieh  v.  Emeric,  7 
Cal.  209. 

Indiana. —  Aultman  v.  Seichting,  126  Ind. 
137,  25  N.  E.  894;  McClamrock  v.  Flint,  101 
Ind.  278;  Johnston  Harvester  Co.  v.  Bartley, 
81  Ind.  406;  McClure  v.  Jeffrey,  8  Ind.  79; 
Woodruff  V.  Hensley,  26  Ind.  App.  592,  60 
N.  E.  312;  Seiberling  v.  Rodman,  14  Ind. 
App.  460,  43  N.  E.  38. 

Maryland. —  Fenwick  v.  Forrest,  5  Harr. 
&  J.  414. 

0  Tito.— Fred.  W.  Wolf  Co.  v.  Sheriff  St. 
Market,  etc.,  Co.,  11  Ohio  Cir.  Dec.  582; 
Jonte  V.  Toledo  Foundry,  etc.,  Co.,  5  Ohio 
S.  &  C.  PI.  Dec.  162,  7  Ohio  N.  P.  388. 

Pennsylvania. —  Gould  v.  Gage,  118  Pa.  St. 
559,  12  Atl.  476;  Lee  v.  Baylie,  10  Pa.  Cas. 
570,  13  Atl.  950. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  1238, 
1244. 

Test  of  machine. —  It  is  not  necessary  to 
allege  that  a  machine  was  property  tested. 
Ohio  Thresher,  etc.,  Co.  v.  Hensel,  9  Ind.  App. 
328,  36  N.  E.  716.  Especially  when  notice 
of  defects  was  given  to  the  seller  as  it  was 
then  his  duty  to  make  the  test.  Springfield 
Engine,  etc.,  Co.  v.  Kennedy,  7  Ind.  App.  502, 
34  N.  E.  856.  But  the  rule  is  otherwise  if 
the  terms  of  the  Avarranty  required  a  test  to 
determine  the  capacity  of  the  machine.  Rob- 
inson Mach.  Works  v.  Chandler,  56  Ind.  575. 

Inability  to  discover  defect. —  In  an  action 
for  the  price  of  an  engine,  an  answer  setting- 
up  that  the  machine  was  warranted  first- 
class,  etc.,  but  that  it  did  not  work  prop- 
erly, and  that  defendant  was  unable  to  dis- 
cover the  defect,  was  sufficient,  although  it 
did  not  show  the  defect.  Lane,  etc.,  Co.  V. 
City  Electric  Light,  etc.,  Co.,  31  Tex.  Civ. 
App.  449,  72  S.  W.  425. 
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terms  of  the  warranty.  '^^  If  these  facts  appear  the  allegation  is  sufficient  P  It  is  not 
necessary  to  allege  evidential  facts.  Thus  where  there  is  a  breach  of  the  warranty 
of  soundness  it  is  sufficient  to  allege  unsoundness  without  describing  the  specific 
defects  constituting  unsoundness.'^*  If  notice  of  defects  must  be  given  under  the 
terms  of  the  contract  an  allegation  that  notice  was  "duly"  given  is  sufficient.''^ 
(vii)  Damages.  To  authorize  a  recovery  of  damages  for  breach  of  warranty, 
the  amount  of  damages  must  be  alleged/®  and  if  special  damages  are  claimed  it 
should  appear  that  they  are  such  as  were  contemplated  by  the  parties  at  the 


71.  Woolfolk  V.  Beach,  61  Ga,  67;  Shirk 
f.  Mitchell,  137  Ind.  185,  36  N.  E.  850;  H.  B. 
Smith  Co.  V.  Williams,  29  Ind.  App.  336,  63 
N.  E.  318;  Bradley  v.  Palen,  78  Iowa  126,  42 
X.  W.  623. 

72.  Hardwick  v.  Wilson,  40  Ind.  321 ;  War- 
man-Black-Chamberlain  Co.  V.  Indianapolis 
Mortar,  etc.,  Co.,  36  Ind.  App.  259,  75  N.  E. 
672 ;  Seiberling  v.  Tatlock,  13  Ind.  App.  345, 
41  N.  E.  841 ;  Walter  A.  Wood  Mowing,  etc., 
Mach.  Co.  V.  Irons,  10  Ind.  App.  454,  36 
N.  E.  862,  37  N.  E.  1046;  Brower  v.  Nellis,  6 
Ind.  App.  323,  33  N.  E.  672 ;  Schurtz  v.  Klein- 
meyer,  36  Iowa  392;  Crowell  V.  Harvey,  30 
Nebr.  570,  46  N.  W.  709 ;  Rakestraw  V.  Wood- 
ward, 25  Pa.  Super.  Ct.  165;  Loeper  V.  Haas, 
24  Pa.  Super.  Ct.  184. 

Particular  allegations  held  sufficient  to 
show  breach  see  Mastin  v.  Bartholomew,  41 
Colo.  328,  92  Pac.  682;  Hanson  v.  Gronlie, 
(N.  D.  1908)  115  N.  W.  666. 

Manner  of  use. —  In  an  action  for  breach  of 
warranty  that  a  furnace  would  heat  a  par- 
ticular house  to  seventy  degrees  in  zero 
weather,  it  was  not  incumbent  on  plaintiff  to 
aver  that  the  furnace  was  used  by  him  in  a 
reasonable  and  careful  manner,  where  it  was 
alleged  that  it  was  "  insufhcient  and  incapa- 
ble of  heating  said  dwelling  to  70  degrees " 
in  such  weather.  Tower  v.  Pauly,  67  Mo. 
App.  632. 

Allegations  held  sufficient. — An  answer  in 
an  action  for  the  price  of  a  separator,  sold 
with  a  warranty  that  it  should  perform  good 
work,  which  alleges  that  it  crushed  the  wheat, 
and  did  not  properly  separate  it,  but  carried 
off  large  quantities  with  the  straw,  suffi- 
ciently states  its  defects.  Springfield  Engine, 
etc.,  Co.  V.  Kennedy,  7  Ind.  App.  502,  34 
N.  E.  856.  In  an  action  for  the  price  of  a 
reaping  machine,  an  answer  alleging  that 
the  machine  was  warranted  to  be  made  of 
good  material,  and  that  with  proper  manage- 
ment it  would  do  good  work,  but  that  it  was 
not  in  certain  particulars  well  made,  and 
would  not  with  proper  management  do  good 
work,  is  not  insufficient  on  demurrer.  Walter 
A.  Wood  Mowing,  etc.,  Mach.  Co.  v.  Field, 
8  Ind.  App.  107,  35  N.  E.  516.  An  answer 
alleging  that  the  machine  warranted  did  not 
thresh  clean,  but  carried  much  unthreshed 
grain  through  the  cylinder,  which  passed  on 
to  the  stack,  and  was  wasted  and  lost  to  de- 
fendant and  his  customers,  and  broke  and 
destroyed  large  quantities  of  the  kernels; 
that,  under  proper  and  skilful  management, 
it  could  scarcely  thresh  enough  grain  to  pay 
running  expenses;  could  not  do  half  the  work 
that  ordinary  separators  of  the  size  did  in 
the  same  county;  that  so  it  had  been,  and 


was,  wholly  worthless,  is  specific  enough  as 
to  defects.  Ohio  Thresher,  etc.,  Co.  v.  Hen- 
sel,  9  Ind.  App.  328,  36  N.  E.  716. 

Unsatisfactory  work. — In  an  action  on  non- 
negotiable  notes  given  for  a  drilling  outfit,  an 
answer  that  the  machinery  was  sold  to  be 
used  in  prospecting  for  mineral,  on  a  war- 
ranty that  it  would  do  satisfactory  work, 
and  would  drill  fifteen  feet  per  day  in  solid 
limestone,  and  that  defendants  found  it  un- 
suitable for  drilling  in  stone,  and  that  it 
would  not  work  in  the  locality  for  which  it 
was  intended  and  warranted,  and  that  defend- 
ants had  offered  to  return  the  same,  suffi- 
ciently stated  a  defense  for  breach  of  war- 
ranty to  authorize  the  introduction  of  evi- 
dence thereof.  Maugh  v.  Hornbeck,  98  Mo. 
App.  389,  72  S.  W.  153. 

73.  Warren  v.  Cash,  143  Ala.  158,  39  So. 
124. 

Worthlessness  of  goods. —  It  is  not  neces- 
sary to  allege  that  the  goods  are  worthless. 
Tinsley  v.  Fruits,  20  Ind.  App.  534,  51  K  E. 
111. 

74.  Alabama. —  Stone  v.  Watson,  37  Ala. 
279. 

Indiana. —  Leeper -y.  Shawman,  12  Ind.  463. 
loica. —  Schurtz  v.  Kleinmeyer,   36  Iowa 
392. 

Texas.— Blyi'hQ  o.  Speake,  23  Tex.  429; 
Palmer  v.  Wilks,  17  Tex.  105. 

Vermont. —  W^heeler  v.  Wheelock,  33  Vt. 
144,  78  Am.  Dec  617;  Parlin  v.  Bundv,  18 
Vt.  582.  But  see  Martin  v.  Blodget,  TAik. 
375. 

Construction  of  allegations. — A  declaration 
alleging  as  a  special  breach  diseased  knees 
and  also  unsoundness  cannot  be  construed  as 
containing  a  specification  of  unsoundness 
only  in  the  knees.  Thompson  v.  Bertrand,  23 
Ark.  730. 

75.  Hume  v.  Sherman  Oil,  etc.,  Co.,  27  Tex. 
Civ.  App.  366,  65  S.  W\  390. 

76.  I3essemer  Ice  Delivery  Co.  v.  Brannen, 
138  Ala.  157,  35  So.  56. 

Assumpsit  or  breach  of  warranty. — A  peti- 
tion to  recover  money  spent  by  a  purchaser 
of  a  machine  under  a  contract  of  warranty 
in  installing  it  and  in  making  alterations 
and  repairs  in  it,  which  alleged  that  the 
sums  specified  were  advanced  and  expended 
for  the  special  benefit,  at  the  request,  and 
for  the  use  of  the  seller,  constituted  an  ac- 
tion on  an  implied  assumpsit,  and  not  for 
damages  for  breach  of  the  warranty.  Grif- 
fith r.  Williams  Patent  Crusher,  etc.,*  Co.,  103 
Mo.  App.  32,  77  S.  W.  330. 

Sufficiency  of  allegations.— A  complaint  for 
damages  for  a  breach  of  a  warranty  of  the 
soundness  of  a  chattel  sold  and  delivered,  al- 
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time  the  contract  was  made."  The  various  items  of  damages  need  not  be  alleged 
but  may  be  pleaded  in  gross. A  mere  allegation  that  the  goods  are  not  worth 
the  price  is  not  sufficient;  but  it  must  appear  that  because  of  the  breach  of 
warranty  the  goods  are  of  less  value  than  they  would  be  had  the  warranty  been 
fulfilled/''  or  there  should  be  a  direct  allegation  that  the  buyer  was  damaged  in 
a  named  suit  by  the  breach. 

(viii)  Matters  in  Defense,  Infancy  is  a  good  plea  in  bar  of  an  action 
on  a  warranty. Non  assumpsit  is  not  a  good  plea  in  an  action  for  breach  of  a 
special  warranty. An  objection  that  action  upon  a  warranty  is  prematurely 
brought  is  not  available  unless  pleaded.^*  Where  a  counter-claim  for  breach  of 
warranty  of  goods  includes  articles  specifically  mentioned,  a  reply  that  plaintiff 
did  not  warrant  all  the  several  articles  mentioned  stated  conjunctively  is  insuffi- 
cient.^"^ Objections  to  the  answer  based  on  its  failure  to  deny  directly  the  war- 
ranty and  breach  alleged  made  for  the  first  time  when  findings  based  on  the  plead- 
ings were  proposed  by  plaintiff  will  not  be  considered. 


leging  the  sale  of  the  chattel  at  an  agreed 
value,  and  a  warranty  of  its  soundness,  and 
averring  unsoundness  at  the  time  of  the  sale, 
"  to  the  damage  of  the  plaintiff  "  in  a  certain 
sum,  sufficiently  alleges  that  such  unsound- 
ness diminished  the  value  of  the  chattel.  Fer- 
guson V.  Hosier,  58  Ind.  438. 

77.  Ellis  V.  Tips,  16  Tex.  Civ.  App.  82,  40 
S.  W.  524.  Compare  Roberts  t\  Fleming,  31 
Ala.  683. 

Sufficiency  of  allegations  as  to  special  dam- 
ages see  Cleveland  Punch,  etc..  Works  Co.  V, 
Consumers  Carbon  Co.,  25  Ohio  Cir.  Ct.  307. 

Expense  as  matter  of  damage. — A  counter- 
claim for  breach  of  warranty  in  the  sale  of 
sheep  is  not  objectionable  because  of  items 
for  care,  feed,  and  expense  of  keeping  the 
sheep;  the  question  whether  the  breach  of 
warranty  is  the  proximate  cause  of  these 
damages  being  a  matter  relating  to  the 
proof  and  not  to  the  pleadings.  Mallory 
Commission  Co.  v.  Elwood,  120  Iowa  632,  95 
N.  W.  176. 

78.  Fred.  W.  Wolf  Co.  v.  Sheriff  St.  Mar- 
ket, etc.,  Co.,  11  Ohio  Cir.  Dec.  582. 

79.  Kern  v.  Saul,  14  Ind.  App.  72,  42  N.  E. 
496. 

80.  Means  v.  Means,  88  Ind.  196;  Gray  V. 
Rich,  10  Ind.  430;  Piano  Mfg.  Co.  v.  Rich- 
ards, 86  Minn.  94,  90'  K  W.  120;  Weed  v. 
Weinberger,  12  Pa.  Super.  Ct.  12.  And  see 
Acme  Harvesting  Mach.^Co.  V.  Barkley,  ( S.  D. 
1908)  118  N.  W.  690. 

Exact  loss  indeterminate. —  In  an  action 
for  the  price  of  goods  an  allegation  that  it 
was  impossible,  before  expiration  of  the  term 
of  guaranty,  to  state  the  exact  amount  of  loss 
defendant  would  sustain  by  reason  of  the  de- 
fects but,  for  the  reasons  stated,  defendant 
believed  and  was  prepared  to  prove  that  it 
equaled  the  sum  sued  for,  is  sufficient,  al- 
though not  stating  with  reasonable  accuracy 
the  market  value  of  the  goods  furnished. 
Newton  Rubber  Works  V.  Kahn,  186  Pa.  St. 
306,  40  Atl.  483. 

Allegation  held  sufficient. —  In  an  action  on 
a  note  for  machinery,  in  which  a  breach  of 
warranty  is  relied  on,  an  averment  that  on 
account  of  its  defects  the  machine  was  not 
worth  more  than  the  four  hundred  dollars 
which  had  been  paid  on  account  of  its  pur- 
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chase,  is  sufficient  as  to  the  amount  of  dam- 
ages sustained  by  reason  of  the  defects  and 
breach  of  warranty,  although  not  precise. 
Kenney  v.  Bevilheimer,  158  Ind.  653,  64 
N.  E.  215. 

Time  of  making  objection. —  In  an  action 
for  breach  of  warranty,  the  failure  to  plead 
facts  showing  the  difference  between  the 
value  of  the  thing  sold  and  its  value  had  it 
been  as  warranted  is  a  substantial  omission 
which  may  be  raised  after  verdict  on  motion 
for  judgment.  Piano  Mfg.  Co.  v.  Richards, 
86  Minn.  94,  90  N.  W.  120. 

81.  Eldridge  v.  Hargreaves,  30  Nebr.  638, 
46  N.  W.  923. 

Allegations  held  insufficient. —  In  an  action 
to  recover  the  price  of  certain  sacks  of  flour 
sold  defendant,  an  affidavit  of  defense  alleg- 
ing the  purchase  of  certain  barrels  of  flour 
which  was  of  bad  quality,  that  a  small  por- 
tion of  the  amount  sold  was  returned  to  him 
by  his  customers,  and  that  his  direct  loss 
was  one  hundred  and  nineteen  dollars  and 
fifty  cents,  but  failing  to  allege  the  price 
paid  for  the  barrels  of  flour,  whether  they 
were  part  of  the  goods  mentioned  in  plain- 
tiffs' statement,  the  prices  at  which  he  sold, 
the  quantity  and  value  of  the  flour  returned 
by  his  customers  and  not  returned  by  him 
to  plaintiffs,  the  reasons  for  the  return  of 
the  flour  by  his  customers,  and  that  he  gave 
warranties  of  the  flour  relying  on  plaintiffs' 
representations,  was  insufficient.  Kennedy  v. 
Aber,  1  Pa.  Dist.  770,  11  Pa.  Co.  Ct.  570. 

Specific  loss  on  each  article. — ^Vhere  the 
buyer  alleges  a  specific  loss  on  each  article 
sold  by  him,  that  the  prices  obtained  were 
the  best  obtainable,  and  all  that  the  articles 
were  worth,  the  allegations  are  sufficient. 
Bacon  v.  Scott,  154  Pa.  St.  250,  26  Atl. 
422. 

82.  Green  v.  Greenbank,  2/  Marsh.  485,  17 
Rev.  Rep.  529. 

83.  Cress  v.  Henry,  1  Browne  Appendix 
(Pa.)  66. 

84.  Collette  v.  Weed,  68  Wis.  428,  32  N.  W. 
753. 

85.  Pullen  v.  Wright,  34  Minn.  314,  26 
N.  W.  394. 

86.  Mandeville  v.  Newton,  119  N.  Y.  10, 
23  N.  E.  920. 
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i.  Issues  and  Proof  —  (i)  7a^  General.  It  is  of  course  the  general  rule  that 
in  either  an  action  or  counter-claim  for  damages  for  breach  of  warranty,  evidence 
as  to  issues  not  raised  by  the  pleadings  is  inadmissible.^^  The  evidence  admitted 
must  be  relevant  to  the  issues  raised. 

(ii)  General  Issue  or  General  Denial.  According  to  some  decisions 
under  the  general  issue  or  general  denial  in  an  action  for  the  price  a  breach  of 
warranty  may  be  shown  by  way  of  recoupment  ^®  or  in  defense. It  is,  however, 
the  rule  in  some  jurisdictions  that  notice  of  the  special  matter  must  be  given. 
In  an  action  for  breach  of  warranty  defendant  cannot  under  a  general  denial 
prove  a  release  of  the  claim  for  damages. 

(ill)  Nature  and  Grounds  of  Action.  If  the  only  issue  raised  by  the 
pleadings  is  that  of  false  and  fraudulent  representations,  a  breach  of  warranty 
cannot  be  shown;  and  conversely  under  an  allegation  of  breach  of  warranty 
fraud  cannot  be  proved.^*    If  both  fraud  and  breach  of  warranty  are  alleged 


Inconsistent  pleading. — Where  in  an  action 
on  notes  given  for  the  price,  a  warranty  in- 
dorsed on  the  notes  is  set  out  as  part  thereof, 
plaintiff  cannot  in  his  reply  to  a  counter- 
claim based  on  a  breach  of  such  warranty 
impeach  the  consideration  of  such  warranty 
when  it  is  also  alleged  that  the  indorsement 
on  the  note  was  a  condition  for  its  signature. 
Snyder  v.  Johnson,  69  Nebr.  266,  95  N.  W. 
692. 

87.  Bessemer  Ice  Delivery  Co.  v.  Brannen, 
138  Ala.  157,  35  So.  56;  Abraham  v.  Brow- 
der,  114  Ala.  287,  21  So.  818;  North  Collins 
Bank  v.  Gary  Safe  Co.,  42  N.  Y.  App.  Div. 
233,  59  K  Y.  Suppl.  643. 

What  is  not  a  new  issue. —  In  an  action 
for  the  price  of  certain  buggies,  where  defend- 
ant sought  recoupment  for  defects  therein, 
and  plaintiff's  testimony  tended  to  show  that 
on  complaint  by  defendant  as  to  such  defects 
plaintiff  furnished  repairs  which  defendant 
agreed  to  accept  as  satisfaction,  an  instruc- 
tion that,  if  the  jury  found  that  such  agree- 
ment had  been  made,  it  displaced  the  original 
agreement,  and  plaintiff  was  entitled  to  re- 
cover thereon,  did  not  erroneously  inject  a 
new  issue  into  the  case.  Jackson  Sleigh  Co. 
v.  Holmes,  129  Mich.  370,  88  N.  W.  895. 

88.  McCormick  Harvesting  Mach.  Co.  V. 
Brower,  88  Iowa  607,  55  N.  W.  537;  Bat- 
taglia  V.  Thomas,  5  Tex.  Civ.  App.  563,  23 
S.  W.  385,  1118. 

Applications  of  rule.— Where  the  only  is- 
sue was  as  to  the  condition  of  a  machine 
when  delivered  to  the  buyer  evidence  as  to 
whether  he  was  a  fit  person  to  operate  the 
machine  is  not  admissible.  McKay  v.  John- 
son, 108  Iowa  610,  79  N.  W.  390.  So  too  in 
the  absence  of  an  averment  of  the  purpose 
for  which  the  article  was  bought  it  cannot  be 
shown  that  it  was  worthless  for  the  purpose 
for  which  it  was  bought  Bessemer  Ice  De- 
livery Co.  V.  Brannen,  138  Ala.  157,  35  So. 
56.  Similarly  an  allegation  of  compliance 
with  conditions  of  the  warranty  will  not  au- 
thorize the  admission  of  evidence  that  com- 
pliance was  waived.  Safety  Fund  Nat.  Bank 
V.  Westlake,  21  Mo.  App.  565. 

Several  issues. —  In  an  action  on  a  note 
for  the  price  of  a  machine,  where  defendant 
pleaded  failure  of  consideration,  evidence  to 
show  how  the  machine  operated,  and  that  it 


was  worthless,  was  proper,  and  should  not  be 
excluded  for  failure  to  lay  the  foundation  for 
proving  by  oral  testimony  the  contents  of  a 
written  warranty  elsewhere  alleged  in  the 
answer.  Aultman,  etc.,  Co.  v.  Trainer,  74 
Iowa  417,  38  N.  W.  126. 

89.  Owens  v.  Sturges,  67  111.  366;  Mur- 
ray V.  Carlin,  67  111.  286:  McCormick  Har- 
vesting Mach.  Co.  V.  Robinson,  60  111.  App. 
253;  Comparet  v.  Johnson,  6  Blackf.  (Ind.) 
59;  Allen  V.  Hooker,  25  Vt.  137.  But  see 
Garvey  v.  Hauck,  85  Mo.  App.  14;  and  VII, 
I,  3,  h,  (VI). 

90.  Robinson  v.  Windham,  9  Port.  (Ala.) 
397. 

Matter  in  defense  of  breach. — Where  de- 
fendant pleaded  a  breach  of  warranty,  to 
which  plaintiff  replied  generally,  as  the  plea 
did  not  purport  to  be  on  a  written  warranty 
plaintiff  could,  on  a  written  warranty  being 
introduced,  show  that  the  writing  was  pro- 
cured by  fraud.  Morrow  v.  Bailev,  2  W.  Va. 
326. 

91.  Otto  i\  Braman,  142  Mich.  185,  105 
N.  W.  601;  Stever  v.  Lamoure,  Lalor  (N.  Y.) 
352;  Kinnear  v.  Thomas,  1  Ohio  Dee.  (Re- 
print) 413,  9  West.  L.  J.  187. 

Sufficiency  of  notice. —  The  notice  filed  with 
the  plea  of  the  general  issue  under  circuit 
court  rule  7c,  in  an  action  on  a  note  for  the 
purchase-price  of  a  stallion,  stating  that  the 
horse  was  purchased  on  the  assurance  that 
he  was  serviceably  sound,  when  he  was  not. 
but  was  afflicted  with  a  certain  disease,  which 
made  him  sterile  and  ultimately  caused  his 
death,  is  broad  enough  to  permit  rccouiiment 
of  any  damages  resulting  from  breacli  of  the 
guaranty  of  his  being  serviceably  sound. 
Otto  V.  Braman,  142  Mich.  185,  105  N.  W. 
601. 

92.  Milhollin  v.  Sharp,  13  Ind.  App.  697, 
41  N.  E.  552. 

93.  Stanley  v.  Norris,  4  Blackf.  (liul.) 
353;  Humbert  r.  Larson,  89  Iowa  258,  56 
N.  W.  454;  Cooper  r.  Landon,  102  :Mass.  58; 
Sweeney  v.  Vroman,  60  Wis.  278.  19  N.  W. 
46.  But  see  Sherman  Johnson,  50  Barb. 
(N.  Y.)  59,  holding  that  even  if  plaintiff 
fails  to  establish  the  fraud,  if  he  clearly 
makes  out  an  implied  warranty  he  can  re- 
cover. 

94.  Dean  v.  Mason,  4  Conn.  428,  10  Am. 
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there  may  be  a  recovery  on  the  warranty,  or,  by  proving  scienter,  on  the 
fraud.^^ 

(iv)  Form,  Nature,  and  Extent  of  Warranty.  Where  a  warranty 
is  alleged  in  general  terms,  the  presumption  is  that  it  is  a  parol  warranty  and 
proof  of  a  written  warranty  is  not  admissible.^®  On  the  other  hand  if  a  written 
warranty  is  pleaded,  a  parol  warranty  cannot  be  shown. Nor  is  proof  of  implied 
warranty  admissible  unless  the  necessary  facts  from  which  a  warranty  would  be 
impHed  are  alleged.  If  the  petition  appears  to  have  been  intended  to  declare 
on  both  an  express  and  implied  warranty,  proof  of  an  implied  warranty  makes 
out  a  case  for  plaintiff,  although  the  petition  is  very  indefinite,  if  no  exceptions 
have  been  urged  against  it.^^  The  promise  or  warranty  must  be  truly  stated 
and  proved  as  alleged.^  But  it  is  not  necessary  that  the  proof  should  be  in  the 
exact  language  of  the  allegation.^ 

(v)  Breach.  A  breach  cannot  be  shown  under  a  mere  plea  of  non-perform- 
ance of  contract.^  The  evidence  as  to  the  breach  must  correspond  to  the  allega- 
tion, and  under  an  averment  of  a  breach  of  one  kind  a  breach  of  an  entirely  dif- 
ferent kind  cannot  be  shown. ^ 

(vi)  Damages.  Damages  resulting  from  a  breach  of  warranty  must  be 
pleaded  in  order  to  render  proof  thereof  admissible.^    And  while  a  general  allega- 


Dec.  162;  Wiggins  V.  Long,  9  Humplir. 
(Tenn.)  140. 

95.  Vail  v.  Strong,  10  Vt.  457. 

96.  Morgan  v.  Gaar,  etc ,  64  Ind  213.  See 
also  Houston  v.  Burney,  2  Sm.  &  M.  (Miss.) 
583.  But  see  Rogers  v.  Beekrich,  46  N.  Y. 
App.  Div.  429,  61  N.  Y.  Suppl.  725,  holding 
that  an  averment  that  the  articles  purchased 
were  warranted  to  be  fit  and  proper  for  the 
purpose  for  which  they  were  designed  is  sup- 
ported by  proof  of  either  an  implied  or  an 
express  warranty. 

97.  Woodruff  v.  Henslev,  26  Ind.  App.  592, 
60  N.  E.  312;  Barrett  i\  Wheeler,  66  Iowa 
560,  24  N.  W.  38;  Gibson  v.  Hamell,  Tapp. 
(Ohio)  47. 

98.  Battaglia  v.  Thomas.  5  Tex.  Civ.  App. 
563,  23  S.  W.  385,  1118.  And  see  Bartlett  v. 
Hoppock,  34  N.  Y.  118,  88  Am.  Dec.  428. 

99.  Houk  f.  Berg,  (Tex.  Civ.  App.  1907) 
105  S.  W.  1176. 

1.  Penn  v.  Stuart,  11  Ark.  41;  Postel  V. 
Oard,  1  Ind.  App.  252,  27  N.  E.  584;  Stande- 
fer  V.  Aultman,  etc.,  Mach.  Co.,  34  Tex.  Civ. 
App.  160,  78  S.  W.  552. 

Proof  of  warranty. —  The  fact  that  a  com- 
plaint for  the  price  of  goods  sold'  refers  to  a 
warranty  as  "  the  warranty  herein  indorsed," 
while  the  warranty  is  on  the  same  face  of  the 
paper,  below  and  distinctly  separated  from, 
the  agreement  by  rules  and  lines,  does  not 
render  such  warranty  inadmissible  in  evi- 
dence.   Musselman  v.  Wise,  84  Ind.  248. 

Terms  of  warranty. — Where  defendants  in 
an  action  for  goods  sold  and  delivered  rely 
on  a  breach  of  warranty  that  the  "  goods 
were  merchantable  and  fit  to  be  manufactured 
into  cloaks  for  ordinary  wear"  proof  of  a 
warranty  that  the  goods  were  equal  to  those 
purchased  at  a  previous  time  is  not  admis- 
sible. Dommerich  i\  Garfunkel.  32  Misc. 
(N.  Y.)  740,  65  K  Y.  Suppl.  564  [affirmed 
in  33  Misc.  743,  67  K  Y.  Suppl.  167]. 

Limited  warranty. —  To  entitle  defendant 
in  an  action  for  damages  for  breach  of  war- 
ranty to  show  that  the  terms  of  the  war- 
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ranty  were  limited  the  fact  must  be  pleaded. 
Hogan  i\  Garland,  5  Yerg.  (Tenn.)  283. 

General  or  special  warranty. — Where  plain- 
tiff alleged  a  special  warranty  to  be  based  on 
a  given  test,  and  defendant  denied  that  the 
test  to  be  applied  was  that  alleged  by  plain- 
tiff, and  set  up  a  dffferent  test,  and  there  is 
evidence  tending  to  support  the  contention 
of  each,  an  instruction  that  if  the  jury  found 
that  there  was  a  general  warranty,  and  a 
breach  thereof,  they  should  find  for  plaintiff, 
is  erroneous.  Bedford  v.  Magibben,  13  S.  W. 
1082,  12  Ky.  L.  Rep.  193. 

Extent  of  warranty. —  Under  an  allegation 
of  warranty  of  eight  cases  of  goods  a  war- 
ranty of  only  seven  cases  may  be  shown.  At- 
water  v.  Clancy,  107  Mass.  369. 

2.  Thompson  V.  Morse,  94  Me.  359,  47  Atl. 
900. 

3.  Chambers  v.  Lancaster,  3  N.  Y.  App.  Div. 
215,  38  N.  Y.  Suppl.  253  [affirmed  in  160 
N.  Y.  342,  54  N.  E.  707]. 

Matters  of  defense. —  Under  a  plea  of  no 
warranty  the  seller  cannot  show  that  there 
was  no  breach.  Smith  v.  Parsons,  8  C.  &  P. 
199,  34  E.  C.  L.  688. 

4.  Snowden  v.  Waterman,  100  Ga.  588,  28 
S.  E.  121;  National  Time  Recorder  Co.  V. 
Iowa  Mantel  Mfg.  Co.,  108  111.  App.  95; 
Sprout  V.  Newton,  48  Hun  (N.  Y.)  209. 

5.  Register  Gazette  Co.  v.  Larash,  109  111. 
App.  236. 

Sufficiency  of  allegation. — Where,  in  an  ac- 
tion to  recover  the  purchase-price  of  steam 
boilers,  the  answer  pleaded  as  a  partial  de- 
fense that  by  the  contract  of  sale  the  boilers 
were  warranted  to  be  of  the  best  quality  of 
workmanship  and  material,  but  that,  on  be- 
ing put  into  service,  they  were  found  to  be 
of  inferior  quality,  both  in  workmanship  and 
material,  and  alleged  the  difference  in  value 
between  the  boilers  as  sold  and  us  delivered, 
such  answer,  especially  under  code  practice 
and  pleading,  was  sufficient  to  entitle  defend- 
ant to  show  by  way  of  reduction  of  plaintiff's 
recovery  the  diminished  value  of  the  boilers 
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tion  of  damage  is  sufficient  to  admit  proof  of  damages  necessarily  resulting  from 
the  breach/  there  can  be  no  proof  of  expense  incurred  or  other  special  damages 
unless  specially  pleaded;  ^  but  if  evidence  as  to  special  elements  of  damage  not 
pleaded  is  admitted  without  objection  it  may  be  considered  by  the  jury.^ 

(vii)  Matters  to  Be  Proved.  In  an  action  or  counter-claim  for  breach 
of  warranty  all  material  allegations  as  to  the  existence  of  the  warranty,  the  breach 
and  the  damage  thereform  must  be  proved.^  Where  the  right  of  recovery  is  based 
solely  on  a  breach  of  warranty  allegations  of  knowledge  of  the  falsity  of  the 
warranty  or  fraud  are  immaterial  and  need  not  be  proved. 

(viii)  Variance  —  (a)  Existence  and  Terms  of  Warranty.  The  proof  of 
warranty  must  correspond  to  the  allegation  as  to  its  terms  and  if  it  does  not  the 
variance  will  be  fatal."    Thus  proof  of  a  qualified  warranty  will  not  support  an 


by  reason  of  defective  workmanship  and  ma- 
terial. Florence  Oil,  etc.,  Co.  v.  Farrar,  109 
Fed.  254,  48  C.  C.  A.  345. 

6.  Meacham  v.  Cooper,  36  Minn.  227,  30 
N.  W.  669. 

Allegation  of  worthlessness. — Where  the 
purchaser  of  a  machine,  claiming  damages  for 
a  breach  of  warranty  thereof,  alleged  that 
the  machine  was  entirely  worthless,  he  may 
show  what  damages  he  suffered,  although  the 
machine  had  some  value.  Massillon  Engine, 
etc.,  Co.  V.  Shirmer,  122  Iowa  699,  98  N.  W. 
501,  (1903)  93  N.  W.  599.  See  also  McCon- 
nell  V.  Lewis,  58  Nebr.  188,  78  N.  W.  518. 

7.  Georgia. —  Snowden  v.  Waterman,  105 
Ga.  384,  31  S.  E.  110. 

Illinois. —  Wallace  v.  Tanner,  118  111.  App. 
639. 

Iowa. —  Cole  v.  Laird,  121  Iowa  146,  96 
N.  W.  744. 

Kansas. —  Frick  Co.  v.  Falk,  (App.  1899) 
62  Pac.  167. 

Kentucky. —  Cockran  v.  Bowles,  4  Bibb  233. 
.  Maine. —  Thoms  V.  Uingley,  70  Me.  100,  35 
Am.  Rep.  310. 

Minnesota. —  Meacham  V.  Cooper,  36  Minn. 
227,  30  N.  W.  669. 

North  Carolina. —  Huvett,  etc.,  Mfg.  Co.  V. 
Gray,  111  N.  C.  92,  15  S.  E.  940. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1252. 

8.  Leitner  v.  Goodwin,  60  Ga.  148. 

9.  Booth  V.  Northrop,  27  Conn.  325; 
Bartholomew  v.  Bushnell,  20  Conn.  271,  52 
Am.  Dec.  338;  Massie  V.  Crawford,  3  T.  B. 
Mon.  (Ky.)  218;  Day  v.  Raguet,  14  Minn. 
273;  Parker  v.  Fenwick,  138  N.  C.  209,  50 
S.  E.  627. 

Form  of  warranty. — Although  a  person 
may  maintain  an  action  on  an  implied  war- 
ranty of  soundness,  where  there  is  an  express 
warranty  of  title  only,  yet  he  must  produce 
the  deed  as  evidence  of  the  sale,  and  to  show 
that  there  is  no  express  covenant  contrary  to 
the  implied  warranty  on  which  his  action  is 
brought.  Allen  v.  Potter,  2  McCord  (S.  C.) 
323. 

Description  of  property. —  In  an  action  on 
the  case  for  breach  of  warranty,  the  allega- 
tion of  price  in  the  declaration  must  be  re- 
garded as  descriptive  of  the  article,  and  there- 
fore must  be  proved.  Johnson  r.  McDaniel, 
15  Ark.  109. 

Surplusage. —  In  case  for  deceit  by  a  war- 
ranty that  a  horse  was  well  and  sound, 
wbere  a  breach  was  alleged  that  he  was  not 


well  and  sound,  but  that  he  was  infected  with 
glanders,  and  otherwise  unsound  and  dis- 
eased, the  allegation  as  to  the  glanders  might 
be  struck  out  as  surplusage,  there  being  a 
sufficient  breach  without  it,  and  it  need  not 
therefore  be  proved.  Fisk  v.  Hicks,  31  N.  H. 
535. 

10.  Connecticut. —  Booth  v.  Northrop,  27 
Conn.  325. 

Indiana. —  House  v.  Fort,  4  Blackf.  293. 
Kentucky. —  Massie  v.  Crawford,  3  T.  B. 
Mon.  218. 

Maryland. —  Osgood  v.  Lewis,  2  Harr.  &  G. 
495,  18  Am.  Dec.  317. 

Minnesota. —  Brown  v.  Doyle,  69  Minn.  543, 
72  N.  W.  814;  Wilson  v.  Fuller,  58  Minn. 
149,  59  N.  W.  988;  Johnson  v.  Wallower,  15 
Minn.  472. 

North  Carolina. —  Blanton  v.  Wall,  49  N.  C. 
532. 

Ohio. —  Gartner  v.  Corwine,  57  Ohio  St. 
246,  48  N.  E.  945. 

Rhode  Island. —  Fogerty  V.  Barnes,  16  R.  I. 
627,  18  Atl.  982;  Place  V.  Merrill,  14  R.  I. 
578. 

Vermont. —  Pinney  V.  Andrus,  41  Vt.  631; 
Beeman  v.  Buck,  3  Vt.  53,  21  Am.  Dec.  571. 

Virginia. —  Gerst  v.  Jones,  32  Gratt.  518, 
34  Am.  Rep.  773;  Trice  v  Cockran,  8  Gratt. 
442,  46  Am.  Dec.  151. 

Washington. — Ford  V.  Smith,  48  Wash.  398, 
93  Pac.  909. 

United  States. — ■  Shippen  v.  Bowen,  122 
U.  S.  575,  7  S.  Ct.  1283,  30  L.  ed.  1172. 

England. —  Gresham  v.  Postam,  2  C.  &  P. 
540,  12  E.  C.  L.  721. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1253. 

11.  Moor  V.  Dewees,  Litt.  Sel.  Cas.  (Ky.) 
227;  Whitney  v.  Houghton,  127  ]\rass.  527; 
Goulding  v.  Skinner,  1  Pick.  (Mass.)  162; 
Martin  v.  Edwards,  11  Humphr.  (Tenn.)  374. 

Joint  warranty. — Wliere  an  action  is 
founded  on  a  joint  contract  of  sale,  laid  in 
the  declaration,  the  joint  contract  is  essen- 
tial to  the  joint  warranty  of  sale,  and  re- 
quires strict  proof,  in  whatever  form  of  ac- 
tion plaintiff  may  sue.  Stockfleet  r.  Frver, 
2  Strobh.  (S.  C.)  301. 

Sale  of  several  slaves. —  In  an  action  for 
breach  of  warranty  of  the  soundness  of  a 
slave  where  the  declaration  alloo-od  tliat  de- 
fendant had  warranted  a  certain  negro  wo- 
man to  be  sound,  and  the  covenant  of  war- 
ranty was  a  receipt  for  tlie  purchase-money 
for   three   slaves,   in    which    defendant  did 
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allegation  of  an  absolute  warranty.^^  But  the  fact  that  the  warranty  proved  is 
not  in  the  same  words  as  the  warranty  alleged  will  not  constitute  a  fatal  variance 
if  it  appears  that  the  two  expressions  as  generally  understood  and  used  are  of 
the  same  import/^  especially  where  the  pleading  purports  only  to  set  out  the 
contract  substantially.^* 

(b)  Consideration.  A  material  variance  between  the  consideration  alleged  and 
that  proved  will  be  fatal ;  but  there  is  no  variance  where  the  consideration  is 
alleged  as  a  certain  sum  and  the  proof  is  of  an  acceptance  for  that  sum/^  or  that 
the  price  was  paid  in  specific  articles/^  or  that  the  price  was  paid  partly  in  cash 
and  partly  in  property/^  unless  the  various  items  do  not  amount  to  the  considera- 
tion alleged. 

(c)  Breach  and  Notice  Thereof.  The  breach  of  warranty  relied  on  must  be 
proved  as  laid,  and  an  allegation  of  warranty  that  a  horse  sold  was  gentle  when 
in  fact  he  was  not  gentle  is  not  supported  by  proof  that  he  was  not  well  broken.^*^ 
Where  the  allegation  of  breach  is  that  a  horse  sold  had  a  certain  disease,  proof 
that  the  animal  had  seeds  of  such  disease  which  developed  into  a  perfect  disease 
is  not  a  variance.^^    An  allegation  that  notice  of  the  breach  was  given  as  required 


"  warrant  them  sound/'  the  covenant  of  war- 
ranty might  be  considered  distributively  as 
applicable  to  each  slave,  and  there  was  no 
variance.  McCeney  V.  Duvall,  21  Md.  166. 
But  where  plaintiff  set  forth  a  bill  of  sale 
of  one  slave  and  a  warranty,  and  the  bill  of 
sale  produced  in  evidence  was  of  two  slaves 
and  a  warranty,  it  was  held  thai  there  was 
a  variance.  Tutt  v.  McLeod,  3  How.  (Miss.) 
223. 

Failure  to  set  forth  all  the  terms. —  Failure 
of  the  notice,  filed  with  the  plea  of  the  gen- 
eral issue  under  circuit  court  rule  7c  in  an 
action  on  a  note  given  for  the  purchase-price 
of  a  stallion,  to  set  forth,  with  the  guaranty, 
in  the  contract  of  sale  of  his  being  service- 
ably  sound  and  the  breach  thereof,  the  duty 
imposed  by  such  contract  of  relurning  the 
horse  for  trade  and  the  subsequent  waiver 
of  the  provision  therefor  does  not  create  a 
fatal  variance.  Otto  v.  Braman,  142  Mich. 
185,  105  N.  W.  601. 

Description  of  property. — ^^Vhere  a  mort- 
gage on  a  traction  engine  described  it  as  a 
compound  engine,  and  the  pleadings  on  a 
counter-claim  for  breach  of  warranty  ad- 
mitted that  the  warranty  was  on  the  machine 
sold  to  defendant,  which  was  in  fact  a  com- 
pound engine,  the  fact  that  the  written  war- 
ranty called  for  a  "  simple  "  traction  engine, 
and  that  the  proof  described  th^  compound 
engine  sold,  was  not  such  a  variance  as  to 
preclude  a  recovery  on  the  counter-claim. 
J.  I.  Case  Threshing  Mach.  Co.  V.  Myers,  69 
S.  W.  956,  24  Ky.  L.  Rep.  724. 

12.  Deming  v.  Foster,  42  N.  H.  165;  Logan 
v.  Holland,  25  Tex.  398. 

13.  Connecticut. —  Ferris  V.  Comstock,  33 
Conn.  513. 

Illinois. —  Phelan  v.  Andrews,  52  111.  486. 

Massachusetts. —  Hastings  v.  Lovering,  2 
Pick.  214,  13  Am.  Dec.  420 

'Neio  York. —  Oneida  Mfg.  Soc.  V.  Lawrence, 
4  Cow.  440. 

Vermont. —  Henry  v.  Henry,  1  D.  Chipm. 
265. 

Wisconsin. —  Leopold  v.  Van  Kirk,  29  Wis. 
548. 


14.  Phelan  v.  Andrews,  52  111.  486,  hold- 
ing that  where  the  declaration  in  an  action 
for  breach  of  warranty  of  two  steam  boilers 
alleged  that  they  "  were  intended  for  driving 
a  grist  mill "  in  a  certain  place,  while  the 
contract  did  not  mention  the  purpose  or  the 
place  for  which  they  were  to  be  used  there 
was  no  variance  as  there  was  no  averment  in 
the  declaration  that  the  contract  stated  they 
were  to  be  so  used,  and  as  it  purported  only 
to  substantially  set  out  the  contract. 

15.  Arkansas. — Buckman  v.  Haney,  11  Ark. 
339;  Penn  v.  Stuart,  11  Ark.  41. 

Connecticut. —  Pulford  v.  Johnson,  35  Conn. 
30;  Ferris  v.  Comstock,  33  Conn.  513. 

O/iio.— McMillan  v.  Theaker,  12  Ohio  24. 

Vermont. —  Allen  V.  Lansing,  10  Vt.  114. 

England. —  Blyth  v.  Bampton,  3  Bing.  472, 
4  L.  J.  C.  P.  0.  S.  157,  11  Moore  C.  P.  387, 
11  E.  C.  L.  233. 

Conditional  promise. —  In  an  action  on  a 
warranty  of  a  horse,  where  the  consideration 
stated  for  the  warranty  was  that  plain- 
tiff would  purchase  the  horse  for  £63 ;  but 
the  consideration  proved  was  that  plaintiff 
would  give  that  sum,  and,  if  the  horse  was 
lucky,  would  give  defendant  £5  more,  or  the 
buying  of  another  horse,  there  was  no  va- 
riance, the  conditional  promise  omitted  in 
the  declaration  being  too  vague  to  be  legally 
enforced,  and  not  amounting  in  point  of  law 
to  a  promise.  Guthing  v.  Lynn,  2  B.  &  Ad. 
232,  22  E.  C.  L.  104. 

16.  Brown  v.  Jones,  24  Ala.  463. 

17.  Webster  V.  Hodgkins,  25  N.  H.  128. 

18.  Saxty  v.  Wilkin,  1  D.  &  L.  281,  7  Jur. 
704,  12  L.  J.  Exch.  381,  11  M.  &  W.  622; 
Hands  v.  Burton,  9  East  349. 

19.  Harrington  V.  Worden,  1  Mich.  487. 

20.  Bodurtha  v.  Phelon,  2  Allen  (Mass.) 
347. 

21.  Woodbury?;.  Robbins,  10  Cush.  (Mass.) 
520. 

Inconsistent  proof. — ^Where  a  complaint  for 
breach  of  warranty  in  the  sale  of  a  horse 
alleged  that  the  horse  so  sold  gave  the  glan- 
ders to  another  horse  belonging  to  plaintiff 
and  the  answer  denied  such  sickness  of  such 
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by  the  provisions  of  the  contract  is  not  supported  by  evidence  of  a  waiver  of  such 
notice.^" 

.i.  Evidence — (i)  Presumptions  and  Burden  of  Proof.   The  burden 
of  proof  is  on  the  party  relying  on  a  breach  of  warranty  to  show  the  warranty 
and  the  breach  thereof.'''    The  burden  of  proof  is  also  on  such  party  to  show  the 


other  horse,  defendant  could  not,  under  such 
answer,  show  that  such  other  horse,  at  the 
time  plaintiff  purchased  him,  was  affected 
with  a  disease  that  would  run  into  glanders 
if  not  checked,  or  impeach  the  former  owner 
of  such  horse,  who  testified  that  it  was  sound 
when  sold  to  plaintiff.  Johnson  v.  Wallower, 
15  Minn.  472. 

22.  Nichols  v.  Larkin,  79  Mo  264. 

23.  Colorado. —  Colorado  Dry  Goods  Co.  v. 
W.  P.  Dunn  Co.,  18  Colo.  App.  409,  71  Pac. 
887. 

Illinois. —  Burns  v.  Nichols,  89  111.  480; 
Milk  Moore,  39  111.  584;  Wadleigh  v.  Rob- 
bins,  74  111.  App.  126. 

Massachusetts. —  Noble  v.  Fagnant,  162 
Mass.  275,  38  N.  E.  507;  Lothrop  v.  Otis,  7 
Allen  435. 

Missouri. —  Monumental  Bronze  Co.  v. 
Doty,  92  Mo.  App.  5;  Garvey  v.  Hauck,  85 
Mo.  App.  14. 

New  York. —  Raines  v.  Totman,  64  How. 
Pr.  493. 

Texas.— C.  H.  Dean  Co.  v.  Standifer,  37 
Tex.  Civ.  App.  181,  83  S.  W.  230. 

Washington. —  Tacoma  Coal  Co.  v.  Bradley, 
2  Wash.  600,  27  Pac.  454,  26  Am.  St.  Rep. 
890. 

West  Virginia. —  Wallace  v.  Douglas,  58 
W.  Va.  102,'  51  S.  E.  869. 

United  States. —  Excelsior  Coal  Co.  v.  Gil- 
dersleeve,  160  Fed.  47,  87  C.  C.  A.  202. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  1258, 
1259. 

Parol  or  written. —  There  is  no  presump- 
tion that  warranty  is  parol,  although  not 
averred  that  it  is  in  writing.  Watson  V. 
Roode,  30  Nebr.  264,  46  N.  W.  491.  But 
see  O'Neal  v.  Rumeley  Co.,  53  S.  W.  521,  21 
Ky.  L.  Rep.  936. 

Reliance  on  judgment  of  dealer. —  In  an 
action  against  a  dealer  for  the  sale  for  food 
of  an  unsound  chicken  under  an  implied  war- 
ranty that  it  was  fit  for  food  the  buyer  has 
the  burden  of  proving  that  in  making  the 
purchase  he  relied  on  the  skill  and  judgment 
of  the  dealer  in  selecting  the  same.  Farrell 
V.  Manhattan  Market  Co.,  198  Mass.  271,  84 
N.  E.  481,  126  Am.  St.  Rep.  436,  15  L.  R.  A. 
N.  S.  884. 

24.  District  of  Columhia. —  Purity  Ice  Co. 
V.  Hawley  Down  Draft  Furnace  Co.,  22  App. 
Cas.  573. 

Illinois. —  Morris  v.  Wibaux,  159  111.  627, 
43  N.  E.  837  [affirming  47  111.  App.  630] ; 
Milk  V.  Moore,  39  111.  584;  Erie  City  Iron 
Works  V.  Dempsey,  77  111.  App.  667;  Cook 
V.  Tavener,  41  Ili.  App.  642;  Canton  First 
Nat.  Bank  v.  McCann,  4  111.  App.  250. 

Indiana. —  McKendry  v.  Sinker,  1  Ind.  App. 
263,  27  N.  E.  506. 

loim. —  Hoffman  v.  Hampton  Independent 
School  Dist.,  96  Iowa  319,  65  N.  W.  322. 


Kansas. —  Acme  Harvester  Co.  v.  Erne,  63 
Kan.  858,  66  Pac.  1004. 

Kentucky. —  Tipton  v.  Triplett,  1  Mete. 
570. 

Louisiana. —  Whitney  Iron  Works  v.  Reuss, 
40  La.  Ann.  112,  3  So.  500. 

Massachusetts. —  Noble  v.  Fagnant,  162 
Mass.  275,  38  N.  E.  507;  Lothrop  v.  Otis,  7 
Allen  435 ;  Cunningham  v.  Hall,  4  Allen  268 ; 
Dorr  V.  Fisher,  1  Cush.  271. 

Michigan. —  Keystone  Mfg.  Co.  v.  Forsyth, 
123  Mich.  626,  82  N.  W.  521. 

Minnesota. —  Beckett  v.  Gridley,  67  Minn. 
37,  69  N.  W^  622. 

Mississippi. —  Stillwell,  etc.,  Co.  v.  Biloxi 
Canning  Co.,  78  Miss.  779,  29  So.  513. 

Missouri. —  Roth  v.  Continental  Wire  Co., 
94  Mo.  App.  236,  68  S.  W.  594;  Monumental 
Bronze  Co.  v.  Doty,  92  Mo.  App.  5;  Garvey 
V.  Hauck,  85  Mo.  App.  14. 

NeiD  York. —  Deeley  v.  Heintz,  40  N.  Y. 
App.  Div.  612,  57  N.  Y.  Suppl.  583  [affirmed 
in  169  N.  Y.  129,  62  N.  E.  158]. 

North  Dakota. —  Piano  Mfg.  Co.  v.  Root,  3 
N.  D.  165,  54  N.  W.  924. 

Oregon. —  Schumann  v.  Wager,  36  Oreg.  65, 
58  Pac.  770. 

Pennsylvania. —  Miller  v.  James  Smith 
Woolen  Mach.  Co.,  220  Pa.  St.  181,  69  Atl. 
598. 

Texas.— C.  H.  Dean  Co.  v.  Standifer,  37 
Tex.  Civ.  App.  181,  83  S.  W.  230. 

Washington. —  Tacoma  Coal  Co.  v.  Bradley, 
2  Wash.  600,  27  Pac.  454,  26  Am.  St.  Reip. 
890. 

West  Virginia. —  Wallace  v.  Douglas,  58 
W.  Va.  102,  51  S.  E.  869. 

United  States. —  Buckstaff  v.  Russell,  151 
U.  S.  626,  14  S.  Ct.  448,  38  L.  ed.  292;  Ex- 
celsior Coal  Co.  V.  Gildersleeve,  160  Fed.  47, 
87  C  C  A  202 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1260. 

Breach  of  warranty  of  title. — WHien  there 
is  an  outstanding  mortgage,  and  the  mort- 
gagee obtains  the  possession  of  the  property 
by  replevin,  and  the  vendee  begins  an  action 
on  implied  warranty  of  title  before  the  final 
adjudication  of  the  mortgagee's  claim,  the 
burden  is  on  the  vendee  to  prove  a  valid  pre- 
existing mortgage  before  he  can  recover  on 
the  warranty.  Clevenger  r.  Lewis,  20  Okla. 
837,  95  Pac' 230,  16  L.  R.  A.  N.  S.  410. 

Allegation  of  compliance  with  warranty. — 
Where  the  petition,  in  an  action  for  the 
price  of  machinery  sold,  alleges  compliance 
with  a  contract  requiring  such  machines  to 
be  as  good  or  better,  and  work  as  well  or 
better,  than  a  sample  machine,  and  defend- 
ant pleads  a  breach  of  such  warranty  in  that 
the  machines  furnished  were  not  as  good,  and 
did  not  work  as  well,  as  the  sample  ma- 
chines, the  burden  is  on  plaintiff  to  show 
that    the    machines   were   as   good    as  the 
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damages  resulting  from  the  breach,^^  and  a  performance  of  the  conditions  on  which 
the  right  to  assert  the  warranty  depends. So  where  he  has  accepted,  retained, 
or  failed  to  return  the  property,  the  presumption  is  that  he  waived  defects,"  and 
the  burden  is  on  him  to  show  such  reasonable  excuse  for  his  acts  as  will  rebut  the 
presumption.^^  The  burden  is  of  course  on  the  seller  to  show  matters  relied  on  in 
defense  of  his  Hability  for  breach  of  warranty,  as  where  he  alleges  that  the  insuffi- 
ciency is  due  to  lack  of  proper  care  on  the  buyer's  part.^^ 

(ii)  Admissibility —  (a)  Existence  of  Warranty.  The  existence  of  a  war- 
ranty may  be  shown  by  declarations  and  representations  of  the  seller  made  during 


sample.  Rotli  v.  Continental  Wire  Co.,  94 
Mo.  App.  236,  68  S.  W.  594. 

Defects  within  terms  of  warranty. —  The 

burden  is  on  the  buyer  to  show  that  the  de- 
fects complained  of  are  within  the  terms  of 
tlie  warranty.  H.  H.  Franklin  Mfg.  Co.  v. 
Lamson,  etc.,  Mfg.  Co.,  189  Mass.  344,  75 
N.  E.  624,  3  L.  R.  A.  N.  S.  345. 

Cause  of  defect.— Where  plaintiff  sold  de- 
fendants, by  sample,  molasses,  to  be  delivered 
f.  o.  b.,  and,  in  an  action  for  price,  defend- 
ants declined  to  pay,  on  the  ground  that  it 
was  not  equal  in  grade  to  the  sample  fur- 
nished, they  should  sustain  the  averment  that 
the  tanks  in  which  the  molasses  was  received 
\\ere  not  the  cause  of  their  deterioration. 
Prejean  v.  Wogan,  110  La.  362,  34  So.  476. 

Warranty  of  quantity. — Where  plaintiff's 
claim  was  based  on  a  shortage  in  the  guar- 
anteed weight  of  a  quantity  of  peas  sold  to 
him  by  defendant  while  in  storage  at  a  dis- 
tant place,  the  burden  of  proof  was  on  plain- 
tiff, and  was  not  shifted  by  proof  that  the 
peas  weighed  less  than  the  guaranteed  weight 
three  months  after  the  sale,  when  there  was 
ample  opportunity  for  a  change  in  the 
amount  during  the  interval.  Lieberman  v. 
Lippert,  109  Wis.  1,  85  N.  W.  126. 

Warranty  of  title. — The  fact  that  the  goods 
a  short  time  before  a  sale  with  warranty 
had  belonged  to  another  raises  no  presump- 
tion that  at  the  time  of  the  sale  they  did  not 
belong  to  the  vendor,  they  having  then  been 
in  his  possession.  Tipton  v.  Triplett,  1  Mete. 
(Ky.)  570. 

Failure  to  repair. — Where,  in  an  action  on 
a  note,  defendant  pleads  that  the  considera- 
tion was  an  organ  sold  under  a  covenant  of 
warranty,  and  that  there  was  an  agreement 
to  repair  certain  defects,  which  plaintiff  re- 
fused to  carry  out,  it  is  incumbent  on  de- 
fendant to  prove  a  breach  of  the  agreement 
and  introduce  evidence  showing  damages. 
Carter  v.  Minton,  119  Ga.  474,  46  S.  E. 
658. 

25.  Brooks  v.  Camak,  130  Ga.  213,  60 
S.  E.  456;  J.  I.  Case  Threshing-Mach.  Co.  v. 
Haven,  65  Iowa  359,  21  N.  W.  677;  National 
Metal  Edge  Box  Co.  v.  Gotham,  125  N.  Y. 
App.  Div.  101,  109  N.  Y.  Suppl.  450;  Piano 
Mfg.  Co.  V.  Root,  3  N.  D.  165,  54  N.  W.  924; 
Excelsior  Coal  Co.  v.  Gildersleeve,  160  Fed. 
47,  87  C.  C.  A.  202. 

Failure  to  sustain  burden. — Where,  in  an 
action  for  the  price  of  paper  boxes,  the  an- 
swer alleged  that  the  boxes  were  warranted 
grease-proof,  but  they  were  not,  and  plaintiffs 
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proved  the  sale  and  delivery  and  acceptance 
of  the  boxes,  and  defendant  introduced  no 
evidence  as  to  damages  suffered  by  him, 
plaintiffs  were  entitled  to  judgment  for  the 
purchase-price;  B.  &  C.  Comp.  §  799,  pro- 
viding that  the  party  having  the  affirmative 
of  an  issue  must  prove  it.  Lenz  v.  Blake, 
44  Oreg.  569,  76  Pac.  356. 

Quantity  of  goods  defective. —  In  an  ac- 
tion for  breach  of  warranty  in  delivering  ar- 
ticles not  in  conformity  with  the  contract 
it  cannot  be  inferred  that  all  were  defective 
because  some  were.  J.  I.  Case  Plow  Works 
V.  Niles,  etc.,  Co.,  90  Wis.  590,  63  N.  W. 
1013. 

Presumption  as  to  value. —  It  will  be  pre- 
sumed, in  an  action  for  breach  of  warranty, 
when  there  is  no  evidence  to  the  contrary, 
that  the  price  for  which  the  article  sold  was 
its  represented  value.  Garr  v.  Young,  (Tenn. 
Ch.  App.  1901)  62  S.  W.  631.  Compare 
Gutta  Percha,  etc.,  Mfg.  Co.  v.  Cleburne, 
(Tex.  Civ.  App.  1908)  107  S.  W.  157. 

26.  Landman  v.  Bloomer,  117  Ala.  312, 
23  So.  75;  Acme  Harvester  Co.  v.  Erne,  63 
Kan.  858,  66  Pac.  1004;  Piano  Mfg.  Co.  v. 
Root,  3  N.  D.  165,  54  N.  W.  924. 

27.  Wells  V.  Selwood,  61  Barb.  (N.  Y.) 
238;  Ash  v.  Beck,  (Tex.  Civ.  App.  1902)  68 
S.  W.  53. 

Presumption  of  fact. —  The  presumption 
raised  by  failure  to  return  the  goods  is  one 
of  fact  only  and  not  of  law.  Ash  v.  Beck, 
(Tex.  Civ.  App.  1902)  68  S.  W.  53. 

28.  Whitney  Iron-Works  v.  Reuss,  40  La. 
Ann.  112,  3  So.  500;  Wells  V.  Selwood,  61 
Barb.  (N.  Y.)  238;  Florida  Athletic  Club  v. 
Hope  Lumber  Co.,  18  Tex.  Civ.  App.  161,  44 
G.  W.  10. 

29.  Wingate  v.  Johnson,  126  Iowa  154,  101 
N.  W.  751;  Oregon  Auto-Dispatch  v.  Port- 
land Cordage  Co.,  51  Oreg.  583,  94  Pac.  36, 
95  Pac.  498.  But  see  Johnson  v.  Wallower, 
15  Minn.  472. 

The  maxim  "  res  ipsa  loquitur  "  relates  to 
cases  involving  negligence,  and  has  no  appli- 
cation to  an  alleged  breach  of  warranty  that 
a  rope  would  be  sufficient  to  lower  a  safe. 
Oregon  Auto-Dispatch  v.  Portland  Cordage 
Co.,  51  Oreg.  583,  94  Pac.  36,  95  Pac. 
498. 

Matter  of  defense. — ^Wliere  hose  was  sold 
with  a  warranty  that  it  would  pass  the  fire 
department  inspection,  if  the  fire  department 
had  nominal  requirements,  which  were  not 
enforced,  it  was  for  plaintiff,  in  an  action 
for  the  price,  to  show  that  fact.  Eureka 
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the  negotiations,^*'  by  conversations  between  the  parties,^^  by  pamphlets  exhibited 
to  the  buyer  to  induce  the  purchase,^^  and  by  advertisements  of  the  sale.^"^  Evi- 
dence as  to  the  buyer's  rehance  on  the  warranty  is  admissible,^^  but  testimony 
as  to  whether  the  seller  had  intended  to  deceive  the  buyer  is  irrelevant  on  the 
question  of  warranty .^^  An  express  warranty  cannot  be  shown  by  evidence  of 
custom  or  usage  in  relation  to  sales  of  similar  articles;  but  a  custom  to  sell 
certain  goods  by  sample  may  be  proved  for  the  purpose  of  showing  that  a  particu- 
lar sale  was  by  sample  and  thereby  created  an  imphed  warranty .^^  In  an  action 
on  an  implied  warranty  evidence  as  to  the  price  of  the  goods  is  immaterial.^* 
Where  goods  are  purchased  for  a  particular  purpose  evidence  tending  to  show 
that  the  purchaser  was  ignorant  of  the  kind  needed  and  relied  on  the  seUer's 
judgment  is  admissible  for  the  purpose  of  showing  an  imphed  warranty .^^  Where 


Fire  Hose  Co.  v.  Reynolds,  86  N.  Y.  Suppl. 
753. 

30.  Starke  v.  Dicks,  2  Ind.  App.  125,  28 
N.  E.  214;  Davis  v.  Sweeney,  80  Iowa  391, 
45  N.  W.  1040;  Tuttle  v.  Brown,  4  Gray 
(Mass.)  457,  64  Am.  Dec.  80. 

Person  making  representations.— In  a  sale 
by  a  corporation  representations  of  the  gen- 
eral manager  are  competent  (Decker  v.  Gut- 
ta-Percha,  etc.,  Mfg.  Co.,  61  Hun  (N.  Y.) 
516,  16  N.  Y.  Suppl.  352),  or  if  the  sale  is 
by  a  firm  the  representations  of  one  of  the 
partners  may  be  shown  (Eldridge  v.  Har- 
greaves,  30  Nebr.  638,  46  N.  W.  923). 

To  rebut  evidence  of  warranty.— The  poor 
credit  of  the  vendee  cannot  be  shown  to  re- 
but evidence  of  a  warranty  where  the  sale 
was  made  on  credit,  but  at  a  price  above  the 
cash  market  value  of  the  article,  and  security 
taken  for  the  purchase-price.  Halley  v. 
Folsom,  1  N.  D.  325,  48  N.  W.  219. 

Scope  of  warranty.— Where  an  elevator 
was  of  ample  capacity  under  its  proper  steam 
power,  and  the  question  was  whether  the  con- 
tract warranted  its  capacity  when  the  power 
was  furnished  by  water  pressure  instead  of 
by  steam,  evidence  that  the  two  kinds  of 
power  are  so  different  in  their  mode  of  oper- 
ation as  to  require  different  kinds  of  ma- 
chinery and  appliances  is  competent.  Whit- 
tier  Mach.  Co.  V.  Graff  am,  156  Mass.  415,  31 
N.  E.  485. 

Explanation  of  terms.—  In  an  action  for  a 
breach  of  warranty  of  goods  sold  under  a 
contract  consisting  of  a  correspondence  be- 
tween the  parties,  a  contract  between  them 
for  the  sale  of  similar  goods,  referring  to 
previous  dealings  between  the  parties  as  to 
the  quality  of  goods  to  be  thereafter  deliv- 
ered, is  competent  as  showing  the  meaning 
of  the  descriptive  terms  used  in  the  corre- 
spondence constituting  the  contract  in  suit. 
Deeley  v\  Heintz,  40  N.  Y.  App!  Div.  612,  57 
N.  Y.  Suppl.  583  {affirmed  in  169  K  Y.  129, 
62  N.  E.  158]. 

Purpose  of  evidence. —  Evidence  tending  to 
prove  a  warranty  is  not  to  be  excluded  be- 
cause it  also  tends  to  show  an  attempt  to 
rescind  the  contract  in  part  only.  Nichols 
V.  Townsend,  7  Hun  (K  Y.)  375. 

Res  inter  alios  acta.—  On  an  issue  as  to  a 
warranty  by  a  seller  of  the  value  of  certain 
stock  sold  to  plaintiff,  evidence  that  he  made 
such  a  warranty  of  the  same  kind  of  stock 


sold  to  another  is  inadmissible.  Jones  v. 
Ellis,  68  Vt.  544,  35  Atl.  488. 

Statements  to  third  persons.—  In  an  action 
on  an  alleged  warranty  of  broom-corn  seed, 
it  is  error  to  admit,  over  the  objection  of 
defendant,  evidence  of  his  statements  or  rep- 
resentations to  outside  parties  concerning  the 
seed  as  being  of  a  particular  kind.  Phillips 
V.  Vermillion,  91  111.  App.  133.  Where,  how- 
ever, in  an  action  for  breach  of  express  war- 
ranty in  the  sale  of  oil  as  suitable  for  cool- 
ing purposes,  evidence  that,  on  the  day  prior 
to  the  sale,  a  third  person,  at  the  request 
and  in  the  presence  of  plaintiff,  telephoned 
to  defendant,  and  that  defendant  assured  the 
third  person  that  the  oil  was  safe  for  cool- 
ing purposes,  was  admissible.  Conkling  v. 
Standard  Oil  Co.,  138  Iowa  596,  116  N.  W. 
822. 

31.  Driesbach  v.  Lewisburg  Bridge  Co.,  81 
Pa.  St.  177.  But  see  Aultman  v.  Falkum,  47 
Minn.  414,  50  N.  W.  471. 

Scope  of  warranty. — ^\^^here  the  agent  who 
made  the  sale,  on  learning  that  the  har- 
\  ester  did  not  work  well,  came  with  his  em- 
ployees promptly,  without  written  notice,  and 
endeavored  unsuccessfully  to  make  it  work  so 
as  to  give  satisfaction,  these  acts  of  the  local 
figent  and  his  employees  being  admissible, 
conversations  had  by  the  buyer  with  them 
while  they  were  at  work  on  the  harvester 
were  competent  evidence  as  to  the  conditions 
of  the  warranty.  Easterly  v.  Eppelsheimer, 
73  Iowa  260,  34  N.  W.  846. 

32.  Landman  v.  Bloomer,  117  Ala.  312,  23 
So.  75;  Herring  v.  Skaggs,  62  Ala.  ISO,  34 
Am.  Rep.  4. 

33.  McGaughey  v.  Richardson,  14S  j\Iass, 
608,  20  K  E.  202. 

34.  Rogers  v.  Ferris,  107  Mich.  126,  64 
N.  W.  1048;  Milwaukee  Rice  Machinerv  Co. 
T.  Hamacek,  115  Wis.  422,  91  N.  W.  1010. 

35.  Connell  v.  McNett,  109  Mich.  329,  G7 
N.  W.  344. 

36.  Eldridge  r.  Hargreaves,  30  N"ebr.  638, 
46  N.  W.  923;  Coates  r.  Harvev,  2  N.  Y. 
Suppl.  5;  Wetherill  r.  Neilson.  20  Pa.  St. 
448,  54  Am.  Dec.  741. 

37.  Cassidy  r.  Begoden,  38  N  Y.  Super. 
Ct.  180;  Beirne  V.  Dord,  2  Sandf.  (N.  Y.) 
89;  Boorman  r.  Jenkins,  12  Wend.  (N.  Y.) 
566,  27  Am.  Dec.  158. 

38.  Hughes  v.  Funston,  23  Iowa  257. 

39.  Skinner  r.  E    F.  Kerwin  Ornamental 
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property  sold  with  warranty  was  exchanged  for  other  property  evidence  as  to 
the  ownership  of  such  other  property  and  the  circumstances  attending  the  trans- 
action is  competent  for  the  purpose  of  showing  whether  the  warranty  was 
transferred  to  the  property  taken  in  exchange. ^'^  As  a  general  warranty  does  not 
extend  to  known  or  obvious  defects,  parol  proof  is  competent  to  show  that  at 
the  time  of  the  sale  the  buyer  had  knowledge  of  defects  in  the  thing  sold.*^  How- 
ever, an  express  warranty  cannot  be  contradicted  by  mere  loose  statements  regard- 
ing the  property  made  during  the  negotiations.*^ 

(b)  Breach  of  Warranty  —  (1)  In  General.  Evidence  as  to  a  breach  of 
warranty  to  be  admissible  must  show  a  breach  strictly  within  the  terms  of  the 
warranty,*^  and  must  show  facts  and  not  a  mere  opinion  of  the  witness.**  Tes- 
timony as  to  the  general  quality  of  goods  produced  by  the  manufacturers  and  that 
those  purchased  were  the  best  they  could  make  is  irrelevant.*^  So  too  evidence 
that  the  seller  had  paid  a  very  low  price  for  the  goods  is  incompetent  to  show  that 
they  could  not  have  been  of  the  quality  he  warranted  them  to  be.*^  It  may, 
however,  be  shown  that  the  goods  could  not  be  sold  by  the  buyer  as  goods  of 
the  quality  for  which  he  bought  them  but  only  as  of  a  lower  grade ;  *^  but  whether 
the  purchaser  selling  to  other  parties  warranted  the  goods  as  fully  as  the  original 


Glass  Co.,  103  Mo.  App.  650,  77  S.  W. 
1011. 

40.  Hadley  v.  Bordo,  62  Vt.  285,  19  Atl.  476. 

41.  Campbell  v,  Botts,  5  La.  Ann.  106; 
Bennett  r.  Buclian,  76  N.  Y.  386;  Schuyler 
V.  Russ,  2  Cai.  (N.  Y.)  202;  Fisher  v.  Pol- 
lard, 2  Head  (Tenn.)  314,  75  Am.  Dec.  740; 
Long  V.  Hicks,  2  Humphr.  (Tenn.)  305.  And 
see  Adams  v.  Snyder,  8  Kan.  App.  245,  55 
Pac.  498;  Knoepker  v.  Ahman,  99  Mo.  App. 
30,  72  S.  W.  483.  Contra,  Shackleford  V. 
Gooch,  1  Bibb  (Ky.)  583. 

42.  Deming  v.  Foster,  42  N.  H.  165. 

43.  Hamlin  v.  Rogers,  78  Ga.  631,  3  S.  E. 
259,  holding  that  under  the  statutory  war- 
lanty  as  to  chemical  analysis  of  a  fertilizer 
and  an  additional  agreement  that  the  seller 
was  not  to  be  held  responsible  for  its  prac- 
tical results,  or  for  its  effect  upon  crops,  evi- 
dence to  show  that  the  fertilizer  failed  to 
benefit  his  crops,  although  properly  culti- 
vated on  suitable  soil,  with  a  propitious 
season;  and  that,  if  the  fertilizer  had  been 
as  represented  on  the  sacks,  the  crops  would 
have  been  benefited  by  its  use,  was  properly 
rejected,  as  the  statute  only  requires  a  war- 
ranty that  the  fertilizer  shall  contain  sub- 
stantially the  ingredients  indicated  by  the 
analysis  attached  to  it,  and  the  evidence  of- 
fered did  not  directly  tend  to  disprove  such 
compliance.  See  also  Aherin  v.  O'Brien,  18 
N.  Y.  Suppl.  821. 

Particular  evidence  held  competent. —  If  it 
appears  that  an  engine  of  twenty-five  horse 
power  would  have  been  sufficient  to  run 
plaintifl:'s  mill  evidence  that  the  engine  pur- 
chased would  not  run  the  mill  is  competent 
to  shov/  that  it  was  not  of  twenty-five  horse 
power  as  warranted.  Blackmore  v.  Fair- 
banks, 79  Iowa  282,  44  N.  W.  548. 

Following  specifications. — ^Where  a  vessel 
was  to  be  constructed  of  pine  plank,  it  may 
be  shown  that  the  defects  complained  of  were 
naturally  incident  to  the  use  of  pine.  Cun- 
ningham I'.  Hall,  4  Allen  (Mass.)  268. 

Notice  of  breach. —  In  an  action  on  a  war- 
ranty of  a  machine,  a  since  discharged  agent 
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of  the  manufacturer  who  made  the  warranty 
may  testify  that,  when  the  breakage  occurred, 
the  purchaser  came  to  him,  and  notified  him, 
not  to  bind  his  former  principal  with  notice 
to  make  good  the  warranty,  but  to  show 
that  the  purchaser  was  diligent  in  endeavor- 
ing to  notify  the  warrantor.  Smoots  v.  Fos- 
ter, 16  Ohio  Cir.  Ct.  612,  9  Ohio  Cir.  Dec. 
218. 

Evidence  to  show  compliance  with  war- 
ranty.—  Plaintiff's  assays  of  ores  were  not 
competent  as  tending  to  show  that  the 
roaster  which  he  contracted  to  erect  at  de- 
fendant's mine  complied  with  the  warranty 
that  it  would  properly  handle  with  a  certain 
result  mill  concentrates  of  a  described 
quality;  only  one  of  the  samples  assayed 
being  shown  to  have  been  taken  from  the 
mine  in  question,  and  this  not  conforming 
to  the  kind  and  quality  of  ore  specified  in 
the  warranty.  Trego  v.  Roosevelt  Min.  Co., 
136  Wis.  315,  117  N.  W.  855. 

Evidence  of  false  statements  made  by  the 
seller  as  to  his  experience  in  manufacturing 
machines  is  immaterial  and  properly  ex- 
cluded where  the  machine  sold  is  capable  of 
doing  the  work  for  which  it  was  guaranteed. 
Mijler  v.  James  Smith  Woolen  Mach.  Co.,  220 
Pa.  St.  181,  69  Atl.  598. 

44.  Strevel  v.  Hempstead,  44  Barb.  (K  Y.) 
518.  Compare  Kuntzman  v.  Weaver,  20  Pa. 
St.  422,  59  Am.  Dec.  740. 

Quality  of  goods. — Where  goods  were  sold 
with  warranty,  and  the  defense  to  an  action 
for  part  of  their  price  was  grounded  on  a 
breach  thereof,  an  inquiry  as  to  whether 
part  of  the  goods  were  sound  that  had  been 
returned  as  unsound  was  relevant  on  the 
cross-examination  of  plaintiff,  who  had  tes- 
tified as  to  the  contract  and  its  performance. 
Hull  ?/.  Belknap,  37.  Mich.  179. 

45.  Fuchs  V.  Morris,  81  Hun  (N.  Y.)  536, 
30  N.  Y.  Suppl.  1017. 

46.  Ockershausen  v.  Durant,  141  Mass.  338, 
5  N.  E.  523. 

47.  Tillyer  v.  Van  Cleve  Glass  Co.,  13  Ohio 
Cir.  Ct.  99,  7  Ohio  Cir.  Dec.  209. 
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seller  is  immaterial.^^  It  is  not  essential  that  one  testifying  to  a  defect  constitut- 
ing a  breach  of  soundness  should  identify  the  animal  with  certainty;  ^'^  but  where 
a  defect  in  the  quality  of  certain  goods  is  pleaded  in  an  action  for  the  price,  the 
evidence  of  plaintiff's  salesman  that  the  goods  of  which  defendant  complained 
to  him  were  not  part  of  those  bought  of  plaintiff  is  competent. Testimony 
tending  to  show  that  the  animal  purchased  had  a  contagious  disease  which  was 
communicated  to  other  animals  is  competent  to  show  unsoundness.^^  If  witnesses 
have  testified  that  horses  were  sound,  evidence  that  they  offered  to  buy  them 
at  a  price  nearly  equal  to  that  paid  by  plaintiff  is  properly  excluded. It  may  be 
shown  that  the  failure  to  comply  with  the  warranty  was  due  to  mismanagement 
of  the  buyer, and  that  when  properly  handled  the  machine  or  other  article  com- 
plied with  the  warranty.^*  Evidence  as  to  the  buyer's  efforts  to  remedy  defects 
is  ordinarily  admissible  to  show  his  good  faith;  but  evidence  that  the  buyer 
could  have  remedied  the  defects  if  he  had  known  how  is  immaterial  where  the 
machine  was  sold  with  the  understanding  that  it  was  defective  and  that  the  buyer 
was  to  remedy  the  defects.^®  Evidence  as  to  the  payment  of  part  of  the  price 
without  complaint  of  defects  is  admissible  to  show  a  waiver  of  breach,^'^  but 
the  circumstances  of  the  payment  may  be  shown  to  rebut  the  presumption  of 
waiver  arising  from  such  payment. In  respect  of  warranty  of  title  the  document 
by  virtue  of  which  a  third  person  claims  the  property  is  admissible. Where  the 
thing  sold  is  stock,  evidence  of  a  decision  appointing  a  receiver  for  the  company 
which  issued  the  stock  is  admissible  on  the  question  of  breach  of  warranty  of 
title.^*^ 

(2)  Trial  or  Test.  For  the  purpose  of  showing  a  failure  of  the  warranty 
evidence  as  to  the  result  of  a  trial  or  test  of  the  article  sold  is  admissible,  pro- 
vided such  tests  are  made  under  proper  conditions,®^  and  by  the  proper  per- 


48.  Richardson  V.  Mason.  53  Barb.  (N.  Y.) 
601. 

49.  Kuntzman  v.  Weaver,  20  Pa.  St.  422, 
59  Am.  Dec.  740. 

Identity  of  animal. —  In  an  action  for 
breach  of  warranty  that  a  horse  was  gentle, 
it  was  competent  to  ask  a  witness  the  name 
of  the  horse,  as  tending  to  identify  him;  but 
an  answer  that  he  had  heard  him  called  "  the 
big-legged  runaway  horse  "  was  irresponsive, 
and  calculated  to  prejudice  defendant.  Jones 
V.  Ross,  98  Ala.  448,'  13  So.  319. 

50.  Vogel  V.  Moore,  84  S.  W  557,  27  Ky. 
L.  Rep.  94. 

Identity  of  article  warranted. —  In  an  ac- 
tion for  the  price  of  sewing-machines,  each  of 
which  was  sold  with  a  written  warranty  num- 
bered to  correspond  with  the  machine,  the 
warranties  being  the  same  in  every  other  re- 
spect, it  is  not  error  to  allow  defendant  to 
prove  various  defects  in  the  different  ma- 
chines constituting  a  breach  of  the  warranty, 
without  first  proving  the  number  of  each  of 
such  machines.  Raynor  v.  Bryant,  43  Kan. 
492,  23  Pac.  601. 

51.  Wallace  v.  Wren,  32  111.  146;  Dunbar 
v.  Briggs,  13  Nebr.  332,  14  N.  W.  414. 

52.  Hobart  v.  Young,  63  Vt.  363,  21  Atl. 
612,  12  L.  R.  A.  693.  And  see  Boylan  v. 
McMillan,  137  Iowa  142,  114  N.  W.  630,  hold- 
ing that  where  breach  of  an  express  warranty 
as  to  the  health  of  horses  sold  is  set  up  as 
a  defense  to  an  action  on  a  note  given  for 
their  price,  evidence  is  not  admissible  that 
defendant  bid  in  one  of  them  at  a  sale  which 
he  subsequently  held,  nor  that  some  of  the 


horses  were  prize-winners  at  county  fairs 
preceding  the  sale  to  defendant. 

53.  Wingate  t.  Johnson,  126  Iowa  154,  101 
N.  W.  751;  McKay  v.  Johnson,  108  Iowa  610, 
79  N.  W.  390. 

54.  Swanson  v.  Allen,  108  Iowa  419,  79 
N.  W.  132. 

55.  Woody  v.  Bennett,  88  Cal.  241,  26  Pac. 
117. 

56.  Aultman,  etc.,  Co.  V.  Shelton,  90  Iowa 
288,  57  N.  W.  857. 

57.  Osborne  v.  Marks,  33  Minn.  56,  22 
N.  W.  1. 

58.  Cantrall  v.  Fawdett,  2  111.  App.  569; 
Tillyer  v.  Van  Cleve  Glass  Co.,  13  Ohio  Cir. 
Ct.  99,  7  Ohio  Cir.  Dec.  209. 

59.  Johnson  r.  Frisbie,  29  Md.  76,  96  Am. 
Dec.  508;  Hodges  v.  Wilkinson,  111  K  C.  56, 
15  S.  E.  941,  17  L.  R.  A.  545. 

60.  Brooks  v.  Camak,  130  Ga.  213,  60 
S.  E.  456. 

61.  Osborne  v.  Carpenter,  37  Minn.  331,  34 
N.  W.  163;  Johnson  r.  Hillstrom.  37  jNIinn. 
122,  33  N.  W.  547;  Earl  r.  Lefler.  46  Hun 
(N.  Y.)  9;  Larrison  v.  Pavne,  1  Silv.  Sup. 
(N.  Y.)  232,  5  N.  Y.  Suppl."221. 

62.  Schuwirth  v.  Thumma,  (Tex.  Civ.  App. 
1902)  66  S.  W.  691. 

Conditions  of  test. — ^Miere  a  contract  for 
the  enlargement  of  a  flour  mil!  contained  a 
warranty  that  the  enlarged  mill  should  have 
a  certain  increased  capacity,  and  should  pro- 
duce a  certain  pro])ortion  of  a  specified  grade 
of  flour  from  a  particular  mixture  of  wheat, 
to  prove  a  breach  of  the  warranty,  the  mill 
owner  was  not  restricted  to  proof  of  a  test 
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son.®^  The  fact  that  the  test  was  not  made  within  a  reasonable  time  affects 
only  the  weight  and  not  the  competency  of  the  evidence.®'*  Although  the  contract 
provides  for  a  trial  other  evidence  of  defects  is  nevertheless  admissible.®^ 

(3)  Comparison  With  Other  Articles.  Evidence  as  to  how  other  machines 
of  like  pattern  worked  is  not  admissible  to  show  a  compliance  with  the  war- 
ranty.®® The  buyer  may,  however,  show  that  other  machines  worked  well  under 
similar  conditions  for  the  purpose  of  establishing  the  fact  that  the  fault  was  with 
the  machine  purchased  and  not  with  the  conditions.®^  And  generally  while  com- 
parison with  other  goods  or  articles  is  not  admissible  unless  the  conditions  are 
the  same,®^  evidence  as  to  the  suitableness  of  other  articles  under  like  conditions 
may  be  introduced  for  the  purpose  of  showing  that  the  failure  of  the  article  pur- 
chased was  due  to  defects  therein  and  not  to  improper  conditions.®^  Whether 
the  article  in  question  is  as  good  as  other  articles  of  like  kind  on  the  market  is 
irrelevant,"^  unless  the  warranty  is  that  the  article  sold  is  as  good  as  any  other 
article,  and  in  such  case  to  admit  evidence  by  way  of  comparison  there  must 
be  evidence  of  the  quality  of  the  goods  with  which  comparison  is  to  be  made.'^ 

(4)  Condition  Before  and  After  Sale.  While  evidence  as  to  defects  must 
as  a  rule  relate  to  the  time  of  sale  and  not  to  a  subsequent  period, unless  connected 


with  that  particular  wheat,  but  might  show 
the  total  output  of  his  mill  for  a  length 
of  time  after  the  enlargement.  Edward  P. 
Allis  Co.  V.  Columbia  Mill  Co.,  65  Fed.  52, 
12  C.  C.  A.  511. 

63.  Haney-Campbell  Co.  v.  Preston  Cream- 
ery Assoc.,  119  Iowa  188,  93  N.  W.  297. 

64.  Crane  Co.  v.  Columbus  Constr.  Co.,  73 
Fed.  984,  20  C.  C.  A.  233. 

65.  Ganson  v.  Madigan,  13  Wis.  67. 

66.  Murray  v.  Brooks,  41  Iowa  45;  Brum- 
mett  V.  Nemo  Heater  Co.,  177  Mass.  480,  59 
N.  E.  58;  Osborne  v.  Bell,  62  Mich.  214,  28 
N.  W.  841.  But  see  Paulson  v..  Osborne,  35 
Minn.  90,  27  N.  W.  203. 

67.  National  Bank,  etc.,  Co.  V.  Dunn,  106 
Ind.  110,  6  N.  E.  131;  Kramer  V.  Messner, 
101  Iowa  88,  69  N.  W.  1142;  Paulson  V.  Os- 
borne, 35  Minn.  90,  27  N.  W.  203. 

Management  of  machine. —  On  an  issue  of 
breach  of  an  express  warranty  that  a  ma- 
chine is  well  built,  of  good  material,  and  of  a 
certain  capacity,  if  properly  managed,  it  is 
improper  to  receive  testimony  that  the  gen- 
eral design  of  the  machine  is  wrong;  the 
testimony  must  be  limited  to  the  actual  con- 
dition of  the  particular  machine  and  its  ca- 
pacity. If  it  appears,  however,  that  this  ma- 
chine failed  to  do  the  work  warranted,  it  is 
competent,  as  tending  to  show  that  it  was 
properly  handled,  to  prove  that  other  ma- 
chines of  like  make  and  in  the  hands  of  other 
experienced  persons  also  failed  to  do  the 
work.  Lyon  v.  Martin,  31  Kan.  411,  2  Pac] 
790. 

68.  Lake  v.  Clark,  97  Mass.  346. 

69.  Dempster  Mill  Mfg.  Co.  v.  Fitzwater,  6 
Kan.  App.  24,  49  Pac.  624;  Brooks  V.  Mc- 
Donnell, 41  Wis.  139. 

70.  Erie  City  Iron  Works  v.  Dempsey,  77 
111.  App.  667;  McCormick  Harvesting  Mach. 
Co.  V.  Cochran,  64  Mich.  636,  31  N.  W.  561; 
Marsh  v.  Snyder,  14  Nebr.  237,  15  N.  W. 
.341. 

Tests  of  other  machines. —  In  an  action 
for  the  price  of  an  engine  guaranteed  to 
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make  a  saving  in  fuel  "  equal  to  that  claimed 
for  the  Corliss,"  the  report  of  exposition  com- 
missioners on  tests  made  of  the  Corliss  and 
other  engines  is  rightly  excluded,  in  the  ab- 
sence of  a  showing  that  such  report  was  in 
the  contemplation  of  the  parties  at  the  time 
of  the  guaranty.  Wickes  v.  Swift  Electric 
Light  Co.,  70  Mich.  322,  38  N.  W.  299. 

71.  Illinois. — Aultman  v.  Weber,  28  111. 
App.  91. 

Minnesota. — Osborne  V.  Carpenter,  37  Minn. 
331,  34  N.  W.  163. 

Neic  York. —  Larrison  v.  Payne,  1  Silv.  Sup. 
232,  5  N.  Y.  Suppl.  22i. 

Vermont. —  Vermont  Farm  Mach.  Co.  v. 
Batchelder,  68  Vt.  430,  35  Atl.  378. 

Virginia. —  Reese  V.  Bates,  94  Va.  321,  26 
S.  E.  865. 

Fitness  for  purpose. —  In  an  action  against 
a  manufacturer  of  cotton  seed  meal  for  breach 
of  warranty  in  a  sale  thereof,  samples  of 
meal  from  other  mills  may  be  admitted  to 
show  that  the  meal  furnished  under  the  con- 
tract was  not  reasonably  fit  for  feeding  cattle 
as  agreed,  without  showing  how  such  samples 
were  obtained,  or  whether  they  showed  the 
average  meal  turned  out  by  such  mills.  Tay- 
lor Cotton-Seed  Oil,  etc.,  Co.  v.  Pumphrey, 
(Tex.  Civ.  App.  1895)  32  S.  W.  225. 

72.  Dwight  Bros.  Paper  Co.  v.  Western 
Paper  Co.,  114  Wis.  414,  90  N.  W.  444. 

73.  Postel  V.  Oard,  1  Ind.  App  252,  27 
N.  E.  584;  Titus  V.  Poole,  73  Hun  (N.  Y.) 
383,  26  N.  Y.  Suppl.  451  [affirmed  in  145 
N.  Y.  414,  40  N.  E.  228] ;  Marsh  v.  Nordyke, 
etc.,  Co.,  (Pa.  1888)  15  Atl.  875;  Walton  v. 
Cottingham,  30  Tex.  772.  See  also  Foote  v. 
Woodworth,  66  Vt.  216,  28  Atl.  1034.  But 
see  HoUingsworth  Sharp,  66.  Iowa  331,  23 
N.  W.  731,  holding  that  under  a  warranty 
that  a  wire-binding  harvester  would  do  good 
work  with  a  twine  attachment,  evidence  that 
a  twine  attachment  placed  thereon  some  time 
after  the  sale  would  not  do  good  work  tends 
to  show  that  at  the  time  of  sale  the  harvester 
was  not  adapted  for  such  attachment,  and  is 
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with  the  time  of  sale  or  the  time  immediately  preceding/*  it  is  admissible  to  show 
that  defects  existed  prior  to  the  sale.'^^  If  the  warranty  is  in  the  nature  of  a  con- 
tinuing warranty  the  evidence  need  not  be  confined  to  the  time  of  the  sale."^^ 

(5)  Repairs.  Evidence  as  to  the  amount  spent  by  the  buyer  in  repairs  is 
admissible  on  the  question  of  value  at  the  time  of  the  purchase. '^^ 

(c)  Damages.    On  the  issue  as  to  damages  evidence  is  admissible  as  to  the 
amount  paid  for  the  goods/^  their  value  at  the  time  of  the  sale     or  within  a  short 
time  of  the  sale,^*^  what  the  value  of  the  goods  would  be  if  they  were  as  warranted, 
and  their  value  in  view  of  the  defects, and  also  the  cost  of  remedying  such 


admissible  to  support  the  defense  of  breach 
of  warranty. 

Matter  of  defense. —  In  an  action  against 
a  nurseryman  for  a  breach  of  warranty  in 
the  sale  of  peach  trees  which  proved  untrue  to 
their  label,  evidence  that  the  trees  were  in- 
jured by  cold  weather  after  the  action  was 
brought  is  incompetent.  Angell  v.  Pruyn, 
126  Mich.  16,  85  N.  W.  258. 

74.  Gingles  v.  Caldwell,  21  Ala.  444;  Bris- 
tol V.  Galway,  68  Conn.  248,  36  Atl.  44; 
Daniells  v.  Aldrich,  42  Mich.  58,  3  N.  W. 
253. 

Permanency  of  defect. —  In  an  action  upon 
a  warranty  of  a  horse,  whose  eyes  were  sore 
at  the  time  of  the  sale,  evidence  of  the  con- 
dition of  the  eyes  a  year  afterward  was  ad- 
missible for  the  purpose  of  showing  that  the 
disease  was  not  temporary  but  permanent. 
Such  evidence  would  not  be  proper  per  se 
to  show  the  condition  at  the  time  of  the  sale. 
There  should  also  be  evidence  of  the  condition 
in  the  intermediate  time.  Frejonan  v.  Knecht, 
78  Pa.  St.  141. 

The  opinion  of  an  expert,  who  examined  a 
lame  horse  three  weeks  after  his  purchase,  as 
to  the  length  of  time  the  lameness  had  ex- 
isted, is  incompetent  to  show  breach  of  war- 
ranty, there  being  no  proof  of  the  character 
and  probable  cause  of  such  unsoundness. 
Sledge  V.  Scott,  56  Ala.  202. 

Extension  of  time  for  trial. —  In  an  action 
for  the  price  of  a  harvester  it  was  shown  in 
defense  that  the  machine  was  sold  under  a 
warranty  in  1888,  but,  failing  to  work  satis- 
factorily, it  was  returned  to  the  seller.  By 
agreement  the  contract  was  extended  one 
year,  the  buyer  to  give  the  machine  a  trial 
in  1889.  It  failed  to  work  then,  and  was 
again  returned.  The  admission  of  evidence  of 
defects  existing  in  1888  was  not  error  where 
it  was  shown  that  the  machine's  work  was 
unsatisfactory  in  the  same  respects  in  both 
years.  Piano  Mfg.  Co.  v.  Jackson,  38  111. 
App.  104. 

Soundness. — In  an  action  for  breach  of  war- 
ranty of  soundness  defendant  is  entitled  to 
introduce  evidence  to  rebut  any  presumption 
that  the  disease  which  plaintiff  claims  con- 
stituted unsoundness  existed  in  a  formed  state 
at  the  time  of  sale,  and  was  of  a  permanent 
nature.    McCeney  v.  Duvall,  21  Md.  166. 

75.  Starke  v.  Dicks,  2  Ind.  App.  125,  28 
N.  E.  214;  Dickens  v.  Williams,  2  B.  Mon. 
(Ky.)  374;  Van  Hoesen  r.  Cameron,  54  Mich. 
600,  20  N.  W.  609;  Kavanaugh  t'.  Wausau, 
120  Wis.  611,  98  N.  W.  550. 

76.  Wlngate  v.  Johnson.  126  Iowa  154,  101 
N.  W.  751. 


77.  Marbury  Lumber  Co.  v.  Stearns  Mfg. 
Co.,  107  S.  W.  200,  32  Kv.  L.  Rep.  739. 

78.  Woody  v.  Bennett,  88  Cal.  241  26  Pac. 
117;  Cary  v.  Gruman,  4  Hill  (N.  Y.)  625, 
40  Am.  Dec.  299;  J.  I.  Case  Plow  Works  v. 
Niles,  etc.,  Co.,  90  Wis.  590,  63  N.  W.  1013; 
Chaplin  v.  Warner,  23  Wis.  448.  But  see 
Perrine  v.  Serrell,  30  N.  J.  L.  454;  Rutan  v. 
Ludlam,  29  N.  J.  L.  398. 

79.  Wilson  v.  Reedy,  33  Minn.  503,  24 
N.  W.  191. 

Admissions  of  seller. —  In  an  action  for 
breach  of  warranty  in  the  sale  of  a  horse, 
statements  and  representations-  of  defendant 
as  to  the  value  of  the  horse,  made  at  the 
time  of  the  sale,  although  not  admissible  to 
vary  the  contract  of  sale,  are  properly  re- 
ceived as  admissions  bearing  on  the  question 
of  damages.  Fitzgerald  v.  Evans,  49  Minn. 
541,  52  N.  W.  143. 

80.  Stone  v.  Watson,  37  Ala.  279. 

81.  Stone  v.  Watson,  37  Ala.  279;  Fitz- 
gerald V.  Evans,  49  Minn.  541,  52  N.  W.  143 ; 
Harrell  v.  Broome,  (Tex.  Civ.  App.  1899)  50 
S.  W.  1077. 

"Composite  machines. —  In  an  acrion  by  the 
purchaser  of  a  refrigerating  plant  for  dam- 
ages for  breach  of  warranty,  where  the  value 
of  the  plant  as  it  was  when  accepted  by 
plaintiff  was  arrived  at  by  evidence  showing 
the  value  of  certain  portions  of  the  plant, 
which  plaintiff  had  used,  and  that  the  other 
portions  were  entirely  worthless,  the  admis- 
sion of  such  evidence  for  the  purpose  of 
arriving  at  the  damages  was  not  error. 
Rochevot  V.  Wolf,  96  N.  Y.  App.  Div.  506, 
89  N.  Y.  Suppl.  142.  But  in  an  action  by 
a  purchaser  to  recover  damages  for  a  breach 
of  warranty  in  the  sale  of  a  coal  burning 
engine  with  a  straw-burning  attachment,  it 
appearing  that  the  engine  as  a  coal  burner 
was  a  complete  machine,  irrespective  of  the 
straw-burning  device,  it  was  error  to  reject 
testimony  tending  to  show  the  value  of  the 
engine  independently  of  the  sti-aw-burning 
attachment.  Benson  t.  Port  Huron  Engine, 
etc.,  Co.,  83  Minn.  321.  86  N.  W.  327. 

Goods  of  different  qualities. — Where  the 
contract  for  the  sale  of  a  quantity  of  dates, 
of  two  kinds,  makes  no  distinction  as  to 
the  respective  values  of  the  two  kinds,  evi- 
dence is  incompetent,  in  an  action  for  the 
breach  of  warranty  of  the  merchantable  con- 
dition of  one  of  the  kinds,  as  furnished,  to 
show  that  such  kind  was  not  worth  as  niuoli 
as  the  other  kind.  Levi  r.  Dimmick,  99  Cal. 
490,  34  Pac.  79. 

82.  Woody  r.  Bennett,  88  Cal.  241.  26  Pac. 
117;   Boynton  Furnace  Co.  v.  "Messner,  97 
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defects. ^"^  It  may  also  be  shown  whether  the  buyer  took  such  steps  as  were 
necessary  to  prevent  unnecessary  loss.^^  Evidence  as  to  an  offer  of  third  persons 
not  famihar  with  their  character  to  buy  the  goods  at  a  certain  price  is  not  com- 
petent to  show  value,  nor  can  it  be  shown  at  what  price  the  buyer  resold  the 
goods. Evidence  fixing  the  value  long  after  the  sale  is  incompetent.^^  If  the 
breach  is  not  proved  evidence  as  to  damages  is  properly  excluded. If  after 
discovering  the  breach  of  warranty  the  purchaser  induces  his  vendee  to  accept  it 
and  makes  a  settlement  with  him  therefor,  evidence  of  the  settlement  is  admissible 
on  the  question  of  damages  sustained  by  breach  of  warranty. 

(in)  Weight  and  Sufficiency.  Where  breach  of  warranty  is  pleaded 
either  as  a  ground  of  action  or  as  a  counter-claim,  the  warranty  and  the  breach 
thereof  must  be  established  by  a  preponderance  of  evidence  and  if  the  buyer 
affirms  and  defendant  denies  the  warranty,  the  buyer  cannot  recover  in  the 
absence  of  corroborating  evidence. It  is  not,  however,  essential  that  the  evi- 


lowa  254,  66  N.  W.  65 ;  Osborne  r.  Marks,  33 
Minn.  56,  22  N.  W.  1;  Johnston  Harvester 
Co.  V.  Clark,  31  Minn.  165,  17  N.  W.  Ill; 
Osborne  v.  McQueen,  67  Wis.  392,  29  N.  W. 
636. 

Retail  or  wholesale  price. —  In  an  action 
by  a  florist  against  a  seed  dealer  for  breach 
of  warranty  that  lily  bulbs  sold  by  defendant 
to  plaintiff  would  produce  a  certain  kind  of 
lily,  on  an  issue  of  the  market  value  of  the 
crop  actually  produced,  evidence  of  the  price 
paid  for  a  wholesale  quantity  of  lilies  at 
a  retail  store  may  be  rejected  as  uninstruc- 
tive  with  regard  to  growers'  prices.  Edgar 
v.  Joseph  Breck,  etc.,  Corp.,  172  Mass.  581, 
52  N.  E.  1083. 

Contradictory  evidence. —  In  a  suit  for  the 
price  of  a  harvester,  where  the  defense  was 
a  breach  of  warranty,  and  it  appeared  that 
there  was  no  trouble  in  cutting  or  lifting 
the  grain,  but  the  machine  would  not  bind 
more  than  half  of  it,  a  question  "  what  a 
self-binder  is  worth  that  fails  to  be  useful 
as  a  machine  of  that  character,  if  it  is  of  no 
use  as  a  binder  or  harvester,"  was  improper. 
Aultman  v.  Ginn,  1  N.  D.  402,  48  N.  W.  336. 

83.  Wheeler,  etc.,  Mfg.  Co.  v.  Thompson, 
33  Kan.  491,  6  Pac.  902;  Melby  v.  Osborne, 
33  Minn.  492,  24  N.  W.  253;  Johnston  Har- 
vester Co.  V.  Clark,  31  Minn.  1&5,  17  N.  W. 
111.  But  see  Wickes  v.  Swift  Electric  Light 
Co.,  70  Mich.  322,  38  N.  W.  299. 

84.  Northern  Supply  Co.  v.  Wangard,  123 
Wis.  1,  100  N.  W.  1066,  107  Am.  St.  Rep.  984. 

85.  Johnson  v.  Hillstrom.  37  Minn.  122, 
33  N.  W.  547 ;  Finley  v.  Quirk,  9  Minn.  194, 
86  Am.  Dec  93. 

86.  Hogan  v.  Shuart,  11  Mor.t.  498,  28 
Pac.  969;  Roe  V.  Hanson,  5  Lans.  (N.  Y.) 
304;  J.  I.  Case  Plow  Works  V.  Niles,  etc., 
Co.,  90  Wis.  590,  63  K  W.  1013.  But  see 
Houston  V.  Starnes,  34  N.  C.  313. 

87.  Times  Co.  v.  North  Carolina  Steel, 
etc.,  Co.,  114  N.  C.  224,  19  S.  E.  147;  Ault- 
man Co.  V.  Ferguson,  8  S.  D.  458,  66  N.  W. 
1081;  Milwaukee  Rice  Mach.  Co.  v.  Hamacek, 
115  Wis.  422,  91  N.  W.  1010. 

88.  Whitney  Iron-Works  v.  Reuss,  40  La. 
Ann.  112,  3  So.  500. 

89.  Rogers  v.  Petrified  Bone  Min.  Co.,  158 
Fed.  799,  86  C.  C.  A.  59  \affirming  150  Fed. 
445]. 

[VII,  J,  3,  j,  (II),  (c)] 


90.  Illinois. —  Cook  v.  Tavener,  41  111.  App. 
642. 

loica. —  McCormick  Harvesting"  Mach.  Co. 
V.  Brower,  88  Iowa  607,  55  N.  W.  537. 

New  York. —  Raines  V.  Totman,  64  How. 
Pr.  493. 

North  Dakota. —  James  v.  Bekkedahl,  10 
N.  D.  120,  86  N.  W.  226. 

Oregon. —  Schumann  v.  Wager,  36  Oreg.  65, 
58  Pac.  770;  Druck  v.  Nicolai,  16  Oreg. 
512,  19  Pac.  650. 

Pennsylvania. —  Pratt  V.  Paules,  8  Pa. 
Cas.  40,  4  Atl.  751. 

Texas.— Ash  v.  Beck,  (Civ.  App.  1902)  68 
S.  W.  53. 

Fraud. —  In  an  action  for  damages  for  a 
fraudulent  warranty  on  the  sale  of  a  chattel, 
an  instruction  that  plaintiff,  to  recover,  was 
bound  to  produce  the  "  greater  weight  of  evi- 
dence to  establish  the  facts  alleged  constitut- 
ing fraud,"  and  to  establish  his  case  "by  a 
clear  preponderance  of  the  evidence,"  was  not 
erroneous  as  not  requiring  plaintiff'  to  estab- 
lish his  case  "  by  clear  and  satisfactory 
proof."  Klipstein  v.  Raschein,  117  Wis.  248, 
94  N.  W.  63. 

91.  Colorado. —  Colorado  Drv  Goods  Co.  V. 
W.  P.  Dunn  Co.,  18  Colo.  App.  409,  71  Pac. 
887. 

Kentucky. —  Palmer  v.  Mt.  Sterling  Nat. 
Bank,  18  S.  W.  234,  13  Ky.  L.  Rep.  790. 

Michigan. —  Deuel  V.  Higgins,  9  Mich.  223. 

Minnesota. —  Geiser  Threshing  Mach.  Co. 
V.  Dresden,  29  Minn.  169,  12  N.  W.  453. 

NetD  York. —  Raines  v.  Totman,  64  How. 
Pr.  493. 

Evidence  held  sufficient  to  show  warranty 
see  Oil-Well  Supply  Co.  v.  Priddy,  41  Ind. 
App.  200,  83  N.  E.  623 ;  Conkling  v.  Standard 
Oil  Co.,  138  Iowa  596,  116  N.  W.  822; 
Mitchell  V.  Emmons,  104  Me.  76,  71  Atl.  321; 
Thompson  v.  Morse,  94  Me.  359,  47  Atl.  900; 
Leavitt  V.  Fiberloid  Co.,  196  Mass.  440,  82 
N.  E.  682,  15  L.  R.  A.  N  S.  855;  Smilie  v. 
Hobbs,  64  N.  H.  75,  5  Atl.  711;  Messenger 
V.  Pratt,  3  Lans.  (N.  Y.)  234;  Osborne  v. 
Walther,  12  Okla.  20,  69  Pac.  953 ;  Newberry 
V.  Bennett,  38  Fed.  308,  13  Sawy.  632. 

Evidence  held  insufficient  to  show  warranty 
see  Electric  Storage  Batterv  Co.  v.  Waterloo, 
etc.,  R.  Co.,  138  Iowa  369;  116  N.  W.  144; 
J.  I.  Case  Threshing  Mach.  Co.  v.  Lyons,  72 


SALES 


[35  Cyc]  465 


dence  should  be  more  direct  or  positive  than  in  other  civil  actions.^^  There 
can  be  no  recovery  unless  damage  by  reason  of  the  breach  is  shown. In  fixing 
the  value  of  the  property  as  an  element  of  the  measure  of  damages  the  price  paid 
is  prima  facie  evidence  of  value  but  is  not  conclusive.^* 

k.  Damages  —  (i)  In  General.  The  elements  of  substantial  damages  are 
many  and  vary  according  to  the  particular  circumstances  of  the  case.  It  is, 
however,  elementary  that  only  such  damages  may  be  recovered  as  are  direct, 
certain,  or  liquidated,^®  and  which  result   naturally  and  directly  from  the 


S.  W.  356,  24  Ky.  L.  Rep.  1862;  Farrell  V. 
Manhattan  Market  Co.,  198  Mass.  271,  84 
N.  E.  481,  126  Am.  St.  Rep.  436,  15  L.  R.  A. 
N.  S.  884;  Forster  Vinegar  Mfg.  Co.  v. 
Guggemos,  98  Mo.  391,  11  S.  W.  966;  Mc- 
Donald V.  Niise,  12  Misc.  (N.  Y.)  507,  33 
K  Y.  Suppl.  661. 

Action  against  prior  seller. — A  judgment  re- 
covered against  a  seller  of  goods  for  breach 
of  an  implied  warranty  of  soundness  is  not 
evidence  which  will  enable  him  to  recover 
against  the  person  from  whom  he  bought  on 
a  like  warranty,  notwithstanding  such  first 
seller  had  notice  of  the  action  in  which  the 
judgment  was  recovered.  Smith  V.  Moore, 
7  S.  C.  209,  24  Am.  Rep.  479. 

Reliance  on  warranty. —  It  is  not  essential 
that  the  purchaser  of  personal  property  on 
the  trial  should  testify  that  he  relied  on  the 
assurance  by  the  vendor  which  constitutes  the 
warranty,  if  the  circumstances  are  such  as 
to  justify  the  inference  that  he  did  so.  J.  I. 
Case  Threshing-Mach.  Co.  V.  McKinnon,  82 
Minn.  75,  84  N.  W.  646. 

92.  Kornegay  v.  White,  10  Ala.  255; 
Mitchell  V.  Pinckney,  127  Iowa  696,  104 
N.  W.  286. 

For  evidence  held  sufficient  to  show:  A 
breach  of  warranty  of  quality  of  goods  see 
Northwest  Thresher  Co.  v.  Hulburt,  103 
Minn.  276,  115  N.  W.  159;  Evertson  v.  Key- 
stone Mfg.  Co.,  83  Minn.  164,  86  N.  W.  83; 
Punteney-Mitchell  Mfg.  Co.  v,  T.  G.  North- 
wall  Co.,  70  Nebr.  688,  97  N  W.  1040; 
Schroeder  v.  Coatesville  Rolling  Mill  Co.,  31 
N.  Y.  App  Div.  295,  52  N.  Y.  Suppl.  731 
[affirmed  in  164  N.  Y.  587,  58  N.  E.  1092] ; 
Conestoga  Cigar  Co.  v.  Finke,  144  Pa.  St. 
159,  22  Atl.  868,  13  L.  R.  A.  438;  Dushane 
V.  Benedict,  120  U.  S.  630,  7  S.  Ct.  696,  30 
L.  ed.  810.  And  see  Moneyweight  Scale  Co. 
V.  Hjerpe,  106  Minn.  47,  118  N.  W.  62. 
Gentleness  of  horse  see  Staats  v.  Byers,  68 
N.  Y.  App.  Div.  634,  73  N.  Y.  Suppl.  893 
[affirmed  in  174  N.  Y.  508,  66  N.  E.  1117]. 
Soundness  of  horse  see  Dunbar  v.  Briggs,  13 
Nebr,  332,  14  N.  W.  414;  Robinson  V.  Snow, 
(Tex.  Civ.  App.  1903)  74  S.  W.  328.  Capacity 
of  heater  see  Cassady  v.  Horton,  32  Misc. 
(N.  Y.)  148,  65  N.  Y.  Suppl.  626.  Quality  of 
fruit  trees  see  De  Foe  v.  Wilmas,  99  Mo.  App. 
24,  72  S.  W.  475.  Capacity  of  machine  see 
Seiberlijig  d.  Brauer,  24  Nebr.  510,  39  N.  W. 
591.  Animal  as  a  breeder  see  Hutchings  v. 
Cole,  42  111.  App.  261. 

For  evidence  held  insufficient  to  show:  A 
breach  of  warranty  of  quality  of  goods  see 
Forster  Vinegar  Mfg.  Co.  y."^  Guggemos,  98 
Mo.  391,  11  S.  W.  966;  Star  Lubricating  Oil 
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Works  V.  White,  34  Nebr.  542,  52  N.  W.  572; 
Shoe  V.  Maerky,  35  Pa.  Super.  Ct.  270;  Mil- 
ler V.  Greenleaf,  (Tex.  Civ.  App.  1891)  18 
S.  W.  89.  The  capacity  and  quality  of 
machines  see  Crenshaw  V.  Looker,  185  Mo. 
375,  84  S.  W.  885;  Rosso  v.  Milwaukee  Har- 
vester Co.,  2  Nebr.  (Unoff.)  212,  96  N.  \V. 
213;  Flath  V.  Casselman,  10  N.  D.  419,  87 
N.  W.  988.  Animal  as  a  breeder  see  Hartley 
V.  Furgeson,  50  Wash.  309,  97  Pac.  234. 

For  evidence  held  insufficient  to  show  en- 
tire failure  of  consideration  see  Keniston  v. 
Todd,  139  Iowa  287,  117  N.  W.  674. 

93.  Thompson  v.  Martin,  84  Ga.  11,  10 
S.  E.  369;  Hooper  v.  Story,  155  N.  Y.  171, 
49  N.  E.  773  [affirming  79  Hun  53,  29  N.  Y. 
Suppl.  639];  Van  Allen  V.  Allen,  1  Hilt. 
(N.  Y.)  524;  A.  B.  Cleveland  Co.  i:  A.  C. 
Nellis  Co.,  18  N.  Y.  Suppl.  448;  Gilbert  v. 
Gossard,  (Tex.  Civ.  App.  1903)  73  S.  W.  989. 

Damages. —  The  sufficiency  of  the  evidence 
as  to  the  amount  of  damages  was  considered 
in  Osborne  V.  Huntington,  37  Minn.  275,  33 
N.  W.  789;  Atkin  Bros.  Co.  v.  Southern 
Grain  Co.,  130  Mo.  App.  542,  109  S.  W.  88; 
Narr  V.  Norman,  113  Mo.  App.  533,  88  S.  W. 
122;  Lyon  v.  Moore,  35  Nebr.  630,  53  N.  W. 
573;  Landreth  v.  Wvckoff,  67  N.  Y.  App.  Div. 
145,  73  N.  Y.  Suppl.  388;  Mix  v.  Staples, 
17  N.  Y.  Suppl.  775. 

94.  Overbay  v.  Lighty,  27  Ind  27;  Storer 
V.  Taber,  83  Me.  387,  22  Atl.  256;  Layson 
V.  Wilson,  37  Mo.  App.  636. 

Value. —  Sufficiency  of  evidence  to  show 
value  is  considered  in  Black  v.  Dudley.  75 
N.  Y.  App.  Div.  72,  77  N.  Y.  Suppl.  766; 
Dwight  Bros.  Paper  Co.  v.  Western  Paper 
Co.,  114  Wis.  414,  90  N.  W.  444. 

Defective  attachments. —  In  an  action  for 
breach  of  warranty  of  a  harvester  and  binder, 
where  the  defects  complained  of  were  in  the 
binding  attachment  solely,  and  the  harvester 
is  admitted  to  work  satisfactorily,  and  may 
be  separated  at  a  moderate  expense,  or  sup- 
plied with  a  new  binder,  testimony  that  the 
machine,  as  a  harvester  and  binder,  was 
worthless,  will  not  justify  a  finding  fixing 
the  value  thereof  at  a  sum  different  and 
much  less  than  the  undisputed  evidence  sliows 
it  to  be  worth  as  a  harvester.  Osborne  r. 
Carpenter,  37  Minn  331,  34  N.  W.  163.  To 
the  same  effect  see  Dodds  r.  McCormick  Har- 
vesting Mach.  Co.,  62  Nebr.  759,  87  N.  W. 
911. 

95.  See,  generally,  Damages,  13  Cyc.  1. 

96.  Florence  Wagon  Works  r.  Trinidad  As- 
phalt Mfg.  Co.,  145  Ala  677,  40  So.  49; 
F.  Hammar  Paint  Co.  r.  Glover.  47  Kan.  15, 
27  Pac.  130;  Lenz  v.  Blake.  44  Oreg.  569, 
76  Pac.  356. 
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breach,^^  and  which  may  reasonably  be  regarded  as  within  the  contemplation  of 
the  parties  at  the  time  of  the  sale  as  the  probable  consequence  of  a  breach. There 


Statement  of  damages. — ^Where  a  buyer,  be- 
fore suit,  has  submitted  to  the  seller  a  state- 
ment of  his  damages  in  consequence  of  the 
article  sold  being  of  an  inferior  quality  to 
what  it  was  warranted,  he  is  not  limited 
in  the  suit  subsequently  commenced  to  the 
amount  specified  in  such  statement,  but  may 
recover  all  the  damages  he  can  show  he  has 
sustained.  Beebee  v.  Robert,  12  Wend.  (N.  Y.) 
413,  27  Am.  Dec.  132. 

Nominal  damages. —  On  a  breach  of  war- 
ranty there  arises  at  once  a  right  to  nominal 
damages.  F.  Hammar  Paint  Co.  V.  Glover, 
47  Kan.  15,  27  Pac.  130;  Vogel  V.  Osborne, 
34  Minn.  454,  26  K  W.  453. 

Amount  of  damages. —  In  an  action  for 
damages  for  breach  of  warranty,  where  a 
set-off  to  a  certain  amount  was  admitted,  an 
instruction  that  if  the  jury  find  for  plaintiff 
they  should,  after  ascertaining  his  damages, 
deduct  therefrom  the  amount  of  the  set-off, 
was  not,  as  suggesting  that  plaintiff's  dam- 
ages must  exceed  the  amount  of  the  set-off, 
erroneous,  Avhere  defendant  did  not  request 
another  instruction,  and  the  jury  found  that 
plaintiff's  damages  largely  exceeded  the  set- 
off. Poland  V.  Miller,  95  Ind.  387,  48  Am. 
Rep.  730. 

Excess  of  counter-claim. —  The  court  prop- 
erly instructed  the  jury  that  if  they  found, 
from  the  evidence,  that  defendants  were  en- 
titled to  damages  cn  their  counter-claim  in 
any  sum  less  than  the  aggregate  amount  of 
the  notes  sued  on,  it  should  be  credited 
thereon,  and'  that,  if  such  damage  equaled 
the  amount  of  the  notes,  they  shoald  find  for 
defendants,  and,  if  greater  than  the  sum  of 
the  notes,  they  should  find  for  defendants  the 
excess.  Bean  v.  Taylor,  61  S.  W.  31,  22 
Ky.  L.  Rep.  1665. 

97.  Alabama. —  Florence  Wagon  Works  V. 
Trinidad  Asphalt  Mfg.  Co.,  145  Ala.  677, 
40  So.  49. 

Georgia. —  Clark  v.  Neufville,  46  Ga. 
261. 

Illinois.-- CrMree  v.  Kile,  21  111.  180; 
0.  H.  Jewell  Filter  Co.  v.  Kirk,  102  111.  App. 
246  [affirmed  in  200  111.  382,  65  K  E.  698]  ; 
Heenan  v.  Redmen,  101  111.  App.  603. 

Kentucky. —  Tyler  V.  Moodv,  111  Ky.  191, 
63  S.  W.  433,  23  Ky.  L.  Rep.  584,  98  Am. 
St.  Rep.  406,  54  L.  R.  A.  417;  Marbury 
Lumber  Co.  v.  Stearns  Mfg.  Co.,  107  S.  W. 
200,  32  Ky.  L.  Rep.  739. 

Nebraska. —  Burr  v.  Redhead,  Norton, 
Lathrop  Co.,  52  Nebr.  617,  72  N.  W.  1058. 

New  York. —  Dommerich  v.  Garfunkel,  28 
Misc.  433,  58  N.  Y.  Suppl.  1006. 

North  Carolina. —  Critcher  v.  Porter-Mc- 
Neal  Co.,  135  N.  C.  542,  47  S.  E.  604. 

Oregon. —  Drake  V.  Sears,  8  Oreg.  209. 

Pennsylvania. — ■  McCormick  Harvesting 
Mach.  Co.  r.  Nicholson,  17  Pa.  Super.  Ct. 
188. 

Texas. —  Danner  v.  Ft.  Worth  Implement 
Co.,  18  Tex.  Civ.  App.  621,  45  S.  W.  856. 
Vermont. —  Pinney  V.  Andrus,  41  Vt.  631. 
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Wisconsin. —  Park  v.  Richardson,  etc.,  Co., 
81  Wis.  399,  51  N.  W.  572. 

United  States. —  Cleveland  Linseed  Oil  Co. 
V.  Buchanan,  120  Fed.  906,  57  C.  C.  A.  498. 

England. —  Dingle  v.  Hare,  7  C.  B.  N.  S. 
145,  6  Jur.  N.  S.  679,  29  L.  J.  C.  P.  143, 
1  L.  T.  Rep.  N.  S.  38,  97  E.  C.  L.  145. 

Mental  suffering. —  In  an  action  for  dam- 
ages for  breach  of  warranty  as  to  the  char- 
acter and  quality  of  a  rooming  house  sold 
by  defendant  to  plaintiff,  damages  for  humili- 
ation and  mental  agony  resulting  to  plaintiff 
were  not  recoverable.  Walsh  V.  Meyer,  40 
Wash.  650,  82  Pac.  938. 

Insufficient  directions  as  to  use. — ^Where  ap- 
pellants warranted  a  safe  to  be  burglar  proof, 
but  gave  incomplete  directions  for  locking  it, 
they  were  liable  for  the  amount  stolen  there- 
from by  reason  of  its  not  being  properly 
locked,  if  the  directions  were  followed.  Deane 
V.  Michigan  Stove  Co.,  69  111.  App  106.  But 
see  Herring  v.  Skaggs,  62  Ala.  180,  34 
Am.  Rep.  4,  holding  that,  on  the  breach  of  a 
warranty  that  a  safe  is  burglar  proof,  the 
loss  of  valuables  taken  therefrom  is  not  an 
element  of  damages. 

Defect  in  part  of  goods. —  There  can  of 
course  be  a  recovery  only  for  such  of  the 
goods  as  are  actually  defective.  Meagley  v. 
Hoyt,  125  N.  Y.  771,  26  N.  E.  719;  Smith  V. 
Sipe,  11  Ohio  Dec.  (Reprint)  '275,  25  Cine. 
L.  Bui.  394. 

98.  Arkansas. —  De  Loach  Mill  Mfg.  Co.  V. 
Bonner,  64  Ark.  510,  43  S.  W.  504. 

Indiana. —  Elwood  Planing  Mills  Co.  V. 
Harting,  21  Ind.  App.  408,  52  N.  E.  621. 

Kentucky. —  Tyler  i;.  Moody,  111  Ky.  191, 
63  S.  W.  433,  23*  Ky.  L.  Rep.  584,  98  Am.  St. 
Rep.  406,  54  L.  R.  A.  417;  Marbury  Lumber 
Co.  V.  Stearns  Mfg.  Co.,  107  S.  W.  200,  32 
Ky.  L.  Rep.  739;  Danville  Coal,  etc.,  Co.  v. 
Viltner  Mfg.  Co.,  79  S.  W.  225,  25  Ky.  L. 
Rep.  1974. 

Maine. —  Thoms  v.  Dingley,  70  Me.  100,  35 
Am.  Rep.  310. 

New  York. —  Birdsinger  v.  McCormick  Har- 
vesting Mach.  Co.,  95  N.  Y.  App.  Div.  621, 
88  N.  Y.  Suppl.  1092  [atHrmed  in  183  N.  Y. 
487,  76  N.  E.  611,  3  L.  R.  A.  N  S.  1047]; 
Birdsinger  v.  McCormick  Harvesting  Mach. 
Co.,  92  N.  Y.  App.  Div.  35,  86  N.  Y.  Suppl. 
781;  Detroit  White  Lead  Works  v.  Knaszak, 
13  Misc.  619,  34  N.  Y.  Suppl.  924. 

North  Carolina. —  Critcher  v.  Porter-Mc- 
Neal  Co.,  135  N.  C.  542,  47  S.  E  604. 

Pennsylvania. —  Philadelphia,  etc..  Coal,, 
etc.,  Co.  V.  Hoffman,  1  Pa.  Cas.  405,  4  Atl. 
848. 

Texas. —  Aultman,  etc.,  Mach.  Co.  v.  Cap- 
pieman,  36  Tex.  Civ.  App.  523.  81  S.  W. 
1243;  Danner  v.  Ft.  Worth  Implement  Co., 
18  Tex.  Civ.  App.  621,  45  S.  W.  856. 

Washington. —  Puget  Sound  Iron,  etc.. 
Works  V.  Clemmons,  32  Wash.  36,  72  Pac. 
465. 

Wisconsin. —  Northern  Supply  Co.  v.  Wan- 
gard,  123  Wis.  1,  100  N.  W.  1066,  107  Am. 
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can  be  no  recovery  of  damages  which  are  remote  and  speculative.^^  The  dam- 
ages may  be  enhanced  by  special  circumstances  increasing  the  loss.^  But  of 
course  there  can  be  no  recovery  of  such  enhanced  damages,  if  they  were  caused 
or  contributed  to  by  an  insufficiency  of  the  article  in  its  form  or  size  which  was 
designated  by  the  buyer,^  or  by  persisting  in  the  use  thereof  after  knowledge  of 
defects,^  or  by  the  neghgence  of  the  buyer.* 

(ii)  Time  and  Place  by  Which  Determinable.  Although  in  some 
cases  it  is  said  that  the  damages  are  to  be  determined  as  of  the  time  and  place 
of  sale,^  the  rule  as  it  is  generally  stated  is  that  the  damages  are  to  be  determined 
as  of  the  time  and  place  of  deUvery.® 


St.  Rep.  984;  Park  v.  Richardson,  etc.,  Co., 
81  Wis.  399,  51  N.  W.  572. 
Damages  in  contemplation  of  parties. —  In 

an  action  to  recover  the  price  of  goods  sold, 
evidence  that  defendant  resold  the  goods  to 
third  persons,  who  used  them;  that  they 
proved  worthless ;  and  that  defendant  thereby 
lost  trade  and  custom,  and  suffered  much 
damage,  is  not  admissible  to  sustain  a  de- 
fense of  breach  of  warranty,  where  defendant 
testified  that  he  bought  the  goods  for  his 
own  use,  and  there  is  no  evidence  that  plain- 
tiff knew  that  defendant  was  in  the  habit  of 
gelling  such  goods.  Detroit  White  Lead 
Works  V.  Knaszak,  13  Misc.  (N.  Y.)  619, 
34  N.  Y.  Suppl.  924. 

Loss  of  raw  material. —  Damages  for  the 
breach  of  a  warranty  on  the  sale  of  a  sawmill 
cannot  include  a  claim  growing  out  of  the 
loss  of  timber  prepared  for  conversion  into 
lumber,  by  reason  of  the  failure  of  such  mill 
to  operate  as  warranted,  where  such  damages 
were  not  contemplated  at  the  time  of  such 
sale.  De  Loach  Mill  Mfg.  Co.  V.  Bonner, 
64  Ark.  510,  43  S.  W.  504. 

Sale  of  notes  with  warranty  of  solvency.— 
Where  the  holder  of  notes  given  as  the  pur- 
chase-price of  land  indorsed  and  transferred 
the  same,  falsely  representing  that  the 
makers  were  solvent,  and  knowing  that  the 
makers  had  surrendered  the  bond  for  title  on 
which  the  notes  were  given,  he  is  personally 
liable  for  the  amount  of  the  notes,  although 
the  transferee  held  collateral  security.  Vance 
t\  McBurnett,  94  Ga.  251,  21  S.  E.  520. 

99.  Alabama. —  Marshall  V.  Gantt,  15  Ala. 
682. 

(?eorr/ia.— Clark  v.  Neufville,  46  Ga.  261. 

Iowa. —  Peoples'  Sav.  Bank  v.  Waterloo, 
etc.,  Rapid  Transit  Co.,  118  Iowa  740,  92 
N.  W.  691. 

Kansas. —  F.  Hammar  Paint  Co.  v.  Glover, 
47  Kan.  15,  27  Pac.  130. 

Minnesota. —  Johnston  Harvester  Co.  V. 
Clark,  31  Minn.  165,  17  N.  W.  111. 

New  York. —  Detroit  White  Lead  Works  V. 
Knaszak,  13  Misc.  619,  34  N.  Y.  Suppl.  924. 

Rhode  Island.— Kent  v.  Halliday,  23  R.  I. 
182,  49  Atl.  700. 

England. —  Spedding  v.  Nevell,  L.  R.  4  C. 
P.  212,  38  L.  J.  C.  P.  133. 

1.  Frohreich  r.  Gammon,  28  Minn.  476,  11 
N.  W.  88. 

Defect  in  heater. —  In  an  action  for  dam- 
aj^os  for  breach  of  a  warranty  of  an  appa- 
ratus for  heating  a  house,  damages  arising 
from  a  failure  to  heat  a  room  in  a  house 
used  as  a  physician's  office  by  plaintiff,  the 


rental  value  of  which  was  shown  to  be  a 
certain  sum  per  month,  are  recoverable.  Rus- 
sell V.  Corning  Mfg.  Co.,  49  N.  Y.  App.  Div. 
610,  63  N.  Y.  Suppl.  640. 

2.  Nashua  Iron,  etc.,  Co.  v.  Brush,  91  Fed. 
213,  33  C.  C.  A.  456. 

3.  Iowa. —  Eagle  Iron  Works  v.  Des  Moines 
Suburban  R.  Co.,  101  Iowa  289,  70  N.  W.  193. 

Kansas. —  Gale  Sulky  Harrow  Mfg.  Co.  v. 
Moore,  46  Kan.  324,  26  Pac.  703. 

Kentucky. —  Danville  Coal,  etc.,  Co.  v.  Vilt- 
ner  Mfg.  Co.,  79  S.  W.  225,  25  Ky.  L.  Rep. 
1974. 

New  York. —  Bates  v.  Fish  Bros.  Wagon 
Co.,  50  N.  Y.  App.  Div.  38,  63  N.  Y.  Suppl. 
649  [affirmed  in  169  N.  Y.  587,  62  N.  E. 
1094] ;  Draper  v.  Sweet,  66  Barb.  145. 

Pennsylvania. —  McCormick  Harvesting 
Mach.  Co.  V.  Nicholson,  17  Pa.  Super.  Ct.  188. 

Tennessee. —  Gaar  V.  Stark,  (Ch.  App.  1895) 
36  S.  W.  149. 

See  43  Cent.  Dig  tit.  "  Sales,"  §  1299. 

Additional  expense. — ^^Vhere  plaintiff  guar- 
anteed that  certain  machinery  sold  by  it  to 
defendant  would  "  deliver  pulp  50%  dry,"  the 
extra  expense  of  transporting  the  manufac- 
tured product,  by  reason  of  increased  w^eight 
caused  by  the  failure  of  the  machinery  to 
produce  pulp  in  such  condition,  could  not  be 
recovered  by  defendant  in  an  action  for  the 
purchase-price  of  such  machinery.  Bagley 
etc..  So.  V.  Saranae  River  Pulp,  etc.,  Co.,  16 
N.  Y.  Suppl.  657  [affirmed  in  135  N.  Y.  626, 
32  N.  E.  132]. 

4.  Foote  V.  Woodworth,  66  Vt.  216,  28  Atl. 
1034;  Pinney  v.  Andrus,  41  Vt.  631. 

5.  Alabama. — Buford  v.  Gould,  35  Ala.  265. 
Arkansas. —  Thompson  v.  Bertrand,  23  Ark. 

730. 

Illinois.— McClure  r.  Williams,  65  111.  390. 

Louisiana. —  Iberia  Cvpress  Co.  v.  Von 
Schoeler,  121  La.  72,  46  So.  105. 

Minnesota. —  Wilson  V.  Reedy,  33  Minn. 
503,  24  N.  W.  191. 

Missouri. —  Brown  r.  Fmorson,  66  :Mo.  App. 
63;  McCormick  Harvesting  Mach.  Co.  i\ 
Heath,  65  Mo.  App.  461. 

New  York. —  Cary  u.  Gruman,  4  Hill  625, 
40  Am.  Dec.  299. 

South  Dakota. —  Hermon  v.  Silver,  15  S.  D. 
476,  90  N.  W.  141. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1287. 

6.  California. —  Krasilnikoff  r.  Dundon.  8 
Cal.  App.  406,  97  Pac.  172,  holding,  however, 
that  where  personal  ]>ro]ierty  is  sold  on  a 
warranty  to  be  used  at  son\e  place  other  than 
the  place  of  sale  and  dolivory.  and  this  is 
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{ill)  Difference  in  Value.  The  general  rule  as  to  the  measure  of  dam- 
ages on  a  breach  of  warranty  is  that  the  buyer  is  entitled  to  recover  the  difference 
between  the  actual  value  of  the  goods  and  what  the  value  would  have  been  if 
the  goods  had  been  as  warranted/  and  in  the  application  of  the  rule  it  is  held 


known  to  the  seller,  damages  may  be  esti- 
mated with  reference  to  values  at  the  place 
Avherc  the  property  is  to  be  used,  and  in  such 
case  the  conditions  existing  at  that  place  are 
presumed  to  be  within  the  contemplation  of 
the  parties  in  making  the  contract  of  war- 
ranty. 

Georgia. — Americus  Grocery  Co.  v.  Brack- 
ett,  119  Ga.  489,  46  S.  E.  657. 

Illinois. —  Houston  v.  Wendnagel,  135  111. 
App.  95;  Atlas  Furniture  Co.  v  E.  S.  Hig- 
gins  Carpet  Co.,  71  111.  App.  17. 

Kansas. —  Loomis  Milling  Co.  v.  Vawter,  8 
Kan.  App.  437,  57  Pac.  43. 

Kentucky. —  Heilman  Milling  Co.  r.  Hotal- 
ing,  53  S.  W.  655,  21  Ky.  L.  Rep.  950. 

Massachusetts. —  Whitehead,  etc.,  Mach.  Co. 
V.  Ryder,  139  Mass.  366,  31  N.  E.  736. 

New  York. —  Lattin  v.  Davis,  Lalor  9. 

Pennsylvania. —  Morse  v.  Arnfield,  15  Pa. 
Super.  Ct.  140. 

Texas. —  Tripis  V.  Gamble,  (Civ.  App.  1894) 
28  S.  W.  244;  Miles  V.  Patterson,  2  Tex.  Civ. 
App.  §  783. 

^Yiscons^n. —  Northern  Supply  Co.  v.  Wan- 
gard,  123  Wis.  1.  100  N.  W.  1066,  107  Am. 
St.  Rep.  984. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1287. 

Place  of  use. —  The  general  rule  of  dam- 
ages on  a  breach  of  warranty  on  a  sale  of 
personal  property  is  the  difference  between 
the  value  of  the  article  sold  in  its  defective 
condition  and  the  market  value  of  the  article 
at  the  place  where  it  is  to  be  used  in  its 
condition  represented  by  the  vendor.  Con- 
verse V.  Burrows,  2  Minn.  229. 

7.  Alabama. —  Bessemer  Ice  Delivery  Co.  V. 
Brannen,  138  Ala.  157,  35  So.  56;  Herring  v. 
Skaggs,  62  Ala.  180,  34  Am.  Rep.  4;  Buford 
V.  Gould,  35  Ala.  265 ;  Stoudenmeier  r.  Wil- 
liamson, 29  Ala.  558;  Worthy  V.  Patterson, 
20  Ala.  172;  Marshall  v.  Wood,  16  Ala.  806; 
Kornegay  v.  White,  10  Ala.  255. 

Arkansas. —  Murrv  V.  Meredith,  25  Ark. 
164;  Tatum  v.  Mohr,  21  Ark.  349. 

California. —  Silberhorn  Co.  v.  Wheaton, 
(1897)  51  Pac.  689. 

Delaware. —  Collins  v.  Tigner,  5  Pennew. 
345,  60  Atl.  978;  Cummins  v.  Ennis,  4 
Pennew.  424,  56  Atl.  377;  Burton  v.  Young, 
5  Harr.  233. 

Georgia. — Americus  Grocery  Co.  v.  Brack- 
ett,  119  Ga.  489,  46  S.  E.  657;  Berry  v.  Shan- 
non, 98  Ga.  459,  25  S.  E.  514,  58  Am.  St. 
Rep.  313;  Porter  v.  Pool,  62  Ga.  238;  Hook 
V.  Stovall,  26  Ga.  704. 

Illinois. —  E.  A.  Moore  Furniture  Co.  v. 
Sloane,  166  111.  457,  46  N.  E.  1128  [affirming 
64  111.  App.  581] ;  Thorne  v.  McVeagh,  75  111. 
81;  McClure  v.  Williams,  65  111.  390;  Wallace 
V.  Wren,  32  111.  146;  Strawn  v.  Cogswell,  28 
111.  457;  Woodworth  v.  Woodburn,  20  111. 
184;  Hennan  r.  Redmen,  101  111.  App.  603; 
Skinner  r.  Mulligan,  56  111.  App.  47 ;  Glidden 
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V.  Pooler,  50  111.  App.  36;  Miller  v.  Law,  44 
111.  App.  630. 

Indiana. —  Cline  v.  Myers,  64  Ind.  304 ;  Fer- 
guson V.  Hosier,  58  Ind.  438;  Tritlipo  v.  Lacy, 
55  Ind.  287;  Booher  v.  Goldsborough,  44  Ind. 
490 ;  Street  v.  Chapman,  29  Ind.  142 ;  Overbay 
r.  Lightv,  27  Ind.  27;  Crist  v.  Jacoby,  10 
Ind.  App.  688,  38  N.  E.  543;  Green  v.  Witte, 
5  Ind.  App.  343,  32  N.  E.  214. 

Iowa. — Alpha  Checkrower  Co.  v.  Bradley, 
105  Iowa  537,  75  N.  W.  369;  Douglass  v. 
Moses,  (1896)  65  N.  W.  1004;  Aultman,  etc., 
Co.  V.  Shelton,  90  Iowa  288,  57  N.  W.  857; 
Love  V.  Ross,  89  Iowa  400,  56  N.  W.  528; 
Douglass  V.  Moses,  89  Iowa  40,  56  N.  W.  271, 
48  Am.  St.  Rep.  353;  Short  v.  Matteson,  81 
Iowa  638,  47  N.  W.  874;  Jackson  r.  Mott.  76 
Iowa  263,  41  N.  W.  12;  Lacey  v.  Straughan, 
11  Iowa  258. 

Kansas. —  Weybrick  v.  Harris,  31  Kan.  92, 

1  Pac.  271;  Loomis  Milling  Co.  v.  Vawter,  8 
Kan.  App.  437,  57  Pac.  43. 

Kentuckij. —  Danville  Coal,  etc.,  Co.  v.  Vil't- 
ner  Mfg.  Co.,  79  S.  W.  225,  25  Ky.  L.  Rep. 
1974;  Ewing  v.  Hauss,  50  S.  W.  249,  20  Kv. 
L.  Rep.  1883;  Sharpe  V.  Bettis,  32  S.  W.  395, 
17  Ky.  L.  Rep.  673. 

Louisiana . —  Iberia  Cvpress  Co.  v.  Von 
Schoeler,  121  La.  72,  46  So.  105. 

Maine. —  Xoble  v.  Buswell,  96  Me.  73,  51 
Atl.  244;  Thorns  v.  Dingley,  70  Me.  100,  35 
Am.  Rep.  310;  Moulton  vl  Scruton,  39  Me. 
287. 

Maryland. —  Horn  v.  Buck,  48  Md.  358. 

Massachusetts. —  Leavitt  v.  Fiberloid  Co., 
196  Mass.  440,  82  N.  E.  682,  15  L.  R.  A.  N. 
S.  855;  Whitmore  v.  South  Boston  Iron  Co., 

2  Allen  52;  Tuttle  v.  Brown,  4  Gray  457,  64 
Am.  Dec.  80. 

Michigan. —  Maxted  V.  Fowler,  94  Mich. 
106,  53  N.  W.  92.  And  see  Chester  v.  Craw- 
ford, 152  Mich.  400,  116  K  W.  202. 

Minnesota. —  Miamisburg  Twine,  etc.,  Co.  r. 
Wohlhuter.  71  Minn.  484,  74  N.  W.  175;  Han- 
sen V.  Gaar,  63  Minn.  94,  65  N.  W.  254 ;  Mer- 
rick i-.  Wiltse,  37  Minn.  41,  33  N.  W.  3; 
Frohreich  v.  Gammon,  28  Minn.  476,  11 
N.  W.  88 1  Converse  v.  Burrows,  2  Minn.  229. 

Mississippi. —  Stillwell,  etc.,  Co.  v.  Biloxi 
Canning  Co.,  78  Miss.  779,  29  So.  513. 

Missouri. —  Stearns  v.  McCullough,  18  Mo. 
411;  Young  V.  Van  Natta,  113  Mo.  App.  550. 
88  S.  W.  123;  Narr  v.  Norman,  113  Mo.  App. 
533,  88  S.  W.  122;  Doyle  v.  Parish,  110  Mo. 
App.  470,  85  S.  W.  646;  Brown  v.  Emerson, 
66  Mo.  App.  63 ;  McCormick  Harvesting 
Mach.  Co.  V.  Heath,  65  Mo.  App.  461 ;  Layson 
V.  Wilson,  37  Mo.  App.  636;  Hayner  v. 
Churchill,  29  Mo.  App.  676;  Brown  v.  Wel- 
don,  27  Mo.  App.  251  [affi/rmed  in  99  Mo.  564, 
13  S.  W.  342]. 

Montana. —  Hogan  v.  Shuart,  11  Mont.  498, 
28  Pac.  969. 

'^elraska. —  Dunn    v.   Bushnell,   63  Nebr. 
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that  the  fact  that  the  goods  were  actually  worth  the  price  which  was  paid  for 


508,  88  N.  \V.  693,  93  Am.  8t.  Rep.  474; 
Brown  v.  Rogers,  20  Nebr.  547,  31  N.  W.  75; 
Birdsall  v.  Carter,  11  Nebr.  143,  7  N.  W.  751. 

'New  Jersey. —  Perrine  V.  Serrell,  30  N.  J. 
L.  454. 

Neio  York. —  Beeman  v.  Banta,  118  N.  Y. 
538,  23  N.  E.  887,  16  Am.  St  Rep.  779; 
Muller  r.  Eno,  14  N.  Y.  597;  Ames  Norwich 
Light  Co.,  115  N.  Y.  App.  Div.  185,  100  N.  Y. 
Suppl.  932;  McCarthy  v.  Ellers,  107  N.  Y. 
App.  Div.  219,  94  N.  Y.  Suppl.  1109;  Long  v. 
Chapman,  97  N.  Y.  App.  Div.  241,  89  N.  Y. 
Suppl.  841;  Ideal  Wrench  Co.  i\  Garvin  Mach. 
Co.,  65  N.  Y.  App.  Div.  235,  72  N.  Y.  Suppl. 
062;  Russell  V.  Corning  Mfg.  Co.,  49  N.  Y. 
App.  Div.  610,  63  N.  Y.  Suppl.  640;  Zuller  v. 
Rogers,  7  Hun  540;  Wells  v.  Selwood,  61 
Barb.  238;  Roberts  v.  Carter,  28  Barb.  462; 
Sharon  v.  Mosher,  17  Barb.  518;  Kiernan  v. 
Rocheleau,  6  Bosw.  148 ;  Prentice  v.  Dike,  6 
Duer  220;  Renaud  v.  Peck,  2  Hilt.  137;  Fales 
V.  McKeon,  2  Hilt.  53;  Steinhardt  v.  Phelps, 
32  Misc.  730,  66  N.  Y.  Suppl.  311;  McQuade 
V.  Newman,  88  N.  Y.  Suppl.  363;  Aherin  v. 
O'Brien,  18  N.  Y.  Suppl.  821;  Chace  v.  Nich- 
ols, 9  N.  Y.  Suppl.  878 ;  Hunt  v.  Van  Deusen, 
3  N.  Y.  Suppl.  75;  Kays  v.  Eugert,  8  N.  Y. 
St.  505 ;  Cary  V.  Gruman,  4  Hill  625,  40  Am. 
Dec.  299.  Compare  North  Collins  Bank  v. 
Cary  Safe  Co.,  42  N.  Y.  App.  Div.  233,  5& 
N.  Y.  Suppl.  643 ;  Edwards  v.  Collson,  5  Lans. 
324;  Sears  v.  Bailey,  58  Misc.  145,  110  N.  Y. 
Suppl.  467;  Bodger  v.  Hills,  113  N.  Y.  Suppl. 
879. 

'North  Carolina. —  Parker  v.  Fenwick,  138 
N.  C.  209,  50  S.  E.  627;  Huyett,  etc.,  Mfg. 
Co.  V.  Gray,  126  N.  C.  108,  35  S.  E.  236,  124 
N.  C.  322,  32  S.  E.  718;  Hobbs  v.  Bland,  124 
N.  C.  284,  32  S.  E.  683;  Pritchard  v.  Fox,  49 
N.  C.  140. 

North  Dakota. — Aultman  Ginn,  1  N.  D. 
402,  48  N.  W.  336. 

.  Ohio. —  Beresford  v.  McCune,  1  Cine.  Super. 
Ct.  50. 

Pennsylvania. —  Seigworth  v.  LeiTel,  76  Pa. 
St.  476;  Struthers  v.  Clark,  30  Pa.  St.  210; 
Cothers  v.  Keever,  4  Pa  St.  168;  Shoe  V. 
Maerky,  35  Pa.  Super.  Ct.  270. 

South  Carolina. —  Wallace  V.  Frazier,  2 
Nott  &  M.  516. 

South  Dakota. —  Hermon  v.  Silver,  15  S.  D. 
476,  90  N.  W.  141  (under  statute)  ;  Western 
Twine  Co.  v.  Wright,  11  S.  D.  521,  78  N.  W. 
942,  44  L.  R.  A.  438. 

Tennessee. —  Smith  v.  Cozart,  2  Head  526; 
McGavock  v.  Wood,  1  Sneed  181 ;  Allen  v. 
Anderson,  3  Humphr.  581,  39  Am.  Dec.  197; 
Garr  v.  Young,  (Ch.  App.  1901)  62  S.  W.  631. 

Texas. —  Wright  v.  Davenport,  44  Tex.  164; 
Aultman,  etc.,  Mach.  Co.  v.  Cappleman,  36 
Tex.  Civ.  App.  523,  81  S.  W.  1243;  Danner 
V.  Ft.  Worth  Implement  Co.,  18  Tex.  Civ. 
App.  621,  45  S.  W.  856;  Snvder  v.  Baker, 
(Civ.  App.  1896)  34  S.  W.  981;  Tripis  v. 
Gamble,  (Civ.  App.  1894)  28  S.  W.  244;  Mil- 
ler r.  Greenleaf,  (Civ.  App.  1891)  18  S.  W. 
89;  Miles  r.  Patterson,  2  Tex.  App.  Civ.  Cas. 
§  783;  Russell  V.  Walker,  1  Tex.  App.  Civ.  Cas. 


§  889;  Howard  f.  Moore,  1  Tex.  App.  Civ. 
Cas.  §  225. 

Vermont. —  Houghton  v.  Carpenter,  40  Vt. 
588. 

Virginia. —  Thornton  v.  Thompson,  4  Gratt. 
121. 

Washington. —  Walsh  v.  Meyer,  40  Wash. 
650,  82  Pac.  938. 

Wisconsin. —  Northern  Supply  Co.  v.  Wan- 
gard,  123  Wis.  1,  100  N.  W.  1066,  107  Am. 
St.  Rep.  984;  Parry  Mfg.  Co.  v.  Tobin,  106 
Wis.  286,  82  N.  W.  154;  Park  v.  Richardson, 
etc.,  Co.,  91  Wis.  189,  64  N.  W.  859;  J.  1. 
Case  Plow  Works  f.  Niles,  etc.,  Co.,  90  Wis. 
590,  63  N.  W.  1013;  Park  V.  Richardson,  etc., 
Co.,  81  Wis.  399,  51  N.  W.  572;  Aultman, 
etc.,  Co.  V.  Hetherington,  42  Wis.  622. 

United  States. —  Union  Selling  Co.  v.  Jones, 
128  Fed.  672,  63  C.  C.  A.  224;  Nashua  Iron, 
etc.,  Co.  V.  Brush,  91  Fed.  213,  33  C.  C.  A. 
456;  Wilson  v.  New-  U.  S.  Cattle-Ranch  Co., 
73  Fed.  994,  20  C.  C.  A.  241;  Hercules  Iron 
Works  V.  Dodsworth,  57  Fed.  556;  Mack  v. 
Sloteman,  21  Fed.  109. 

England. —  Jones  v.  Just,  L.  R.  3  Q.  B.  197, 
37  L.  J.  Q.  B.  89,  18  L.  T.  Rep.  N.  S.  208, 
16  Wkly.  Rep.  643;  Caswell  v.  Coare,  2 
Campb.  82,  1  Taunt.  566,  10  Rev.  Rep.  606, 
11  Rev.  Rep.  668;  Dingle  t;.  Hare,  7  C.  B.  N. 
S.  145,  6  Jur.  N.  S.  679,  29  L.  J.  C.  P.  144, 
1  L.  T.  Rep.  N.  S.  38,  97  E.  C.  L  145 ;  Loder 
V.  Kekule,  3  C.  B.  N.  S.  128,  4  Jur.  N.  S.  93, 
27  L.  J.  C.  P.  27,  5  Wkly.  Rep.  884,  91 
E.  C.  L.  128. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1285. 

Warranty  of  quantity. — Where  one  ,  sells 
timber,  w^arranting  that  the  quantity  shall 
consist  of  a  certain  number  of  cords,  the 
measure  of  damages  for  a  breach  of  the  war- 
ranty is  not  the  market  value  of  the  wood, 
but  a  due  proportion  of  the  purchase-money, 
with  interest.  Parker  v.  Barlow,  93  Ga.  700, 
21  S.  E.  213.  See  also  Harris  v.  Thayer,  125 
Mass.  443. 

Fitness  for  particular  purpose. —  The  meas- 
ure of  damages  recoverable  for  breach  of  war- 
ranty in  the  sale  of  an  engine  guaranteed  to 
have  sufficient  power  to  do  certain  work  is  to 
be  determined  by  the  difference  between  its 
market  value  for  any  purpose  and  its  value  as 
warranted.  Himes  v.  Kiehl,  154  Pa.  St.  190, 
25  Atl.  632. 

Wholesale  or  retail  price. —  The  measure  of 
damages  for  breach  of  a  warranty  of  quality 
of  a  car-load  of  oranges  intended  for  retail 
trade  is  their  reasonable  retail  market  value 
had  they  been  in  good  condition,  less  the 
amount  realized  from  a  fair  sale  of  them,  and 
the  market  value  of  car-load  lots  is  not  the 
standard.  Fav  Fruit  Co.  v.  Talerico,  (Tex. 
Civ.  App.  1902)  69  S.  W.  196. 

Value  of  defective  article. —  In  an  action 
for  breach  of  contract  to  manufacture  a 
proper  piston  rod  for  an  engine,  an  instruc- 
tion that  the  measure  of  damages  was  the 
difference  between  the  value  of  the  piston  rod 
as  it  was  before  it  was  broken  and  afterward 
was  properly  refused,  since  the  rod.  if  actu- 
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thtm  is  immaterial.^  The  difference  between  the  purchase-price  and  the  actual 
value  cannot  be  regarded  as  the  measure  of  damages,^  as  in  such  case  the  pur- 
chaser recovers  too  small  a  sum  if  he  has  made  a  bad  bargain  and  paid  more  than 
the  goods  were  worth,  and  too  great  a  sum  if  he  has  made  a  good  bargain,  paying 
less  than  the  goods  were  worth. It  is  true  that  in  some  cases  the  rule  has  been 
stated  that  the  measure  of  damages  is  the  difference  between  the  purchase-price 
and  the  actual  value  of  the  goods ;  "  but  in  nearly  all  of  these  cases  the  theory 


ally  defective,  would  seem  to  have  been 
equally  valuable  after  as  it  was  before  the 
defect  was  discovered.  Rollins  Engine  Co.  v. 
Eastern  Eorge  Co.,  73  N.  H.  92,  59  Atl.  382, 
68  L.  K.  A.  441. 

Defective  material. — Where  bricks  are 
bought  by  sample,  but  those  delivered  are  not 
of  the  same  quality  as  the  sample,  the  buyer 
is  entitled  to  show,  in  an  action  by  the  seller 
to  recover  the  price,  the  value  of  his  building 
with  the  defective  bricks  used  in  the  wall, 
and  the  value  as  it  would  have  been  had  the 
bricks  been  delivered  according  to  the  sample. 
New  York  Hydraulic  Press  Brick  Co.  v.  Cunn, 
43  Misc.  (N.  Y.)  330,  87  N.  Y.  Suppl.  168. 
To  the  same  effect  see  Elwood  Planing  Mill 
Co.  V.  Harting,  21  Ind.  App.  408,  52  N.  E. 
621.  But  see  Washington  Hydraulic  Press 
Brick  Co.  v.  Sinnott,  92  N.  Y.  Suppl.  504. 

Value  of  product. — Where  a  warranty  of 
goods  sold  to  be  made  up  into  garments  was 
broken,  the  buyer's  recovery  should  not  be 
limited  to  the  difference  between  the  value  of 
the  inferior  goods  and  the  price  to  be  paid, 
but,  having  made  the  material  into  garments, 
he  should  be  allowed  to  show  that,  owing  to 
the  quality  of  the  material,  the  garments 
could  not  be  sold,  and  had  no  value.  Dom- 
merick  v.  Garfunkel,  28  Misc.  (N.  Y.)  433, 
58  N.  Y.  Suppl.  1006. 

Part  payment. — Where  the  article  is  re- 
tained by  the  buyer  the  amount  of  a  part 
payment  is  not  to  be  included  in  the  dam- 
ages. Himes  v.  Kiehl,  154  Pa.  St.  190,  25 
Atl.  632. 

Value  for  resale. — ^Where  eggs  are  sold  on 
a  warranty  that  they  are  of  a  certain  quality, 
the  measure  of  damages  for  a  breach  of  the 
warranty  is  the  difference  between  the  price 
the  eggs  brought  on  resale  by  the  buyer  and 
that  which  they  would  have  brought  had  the 
quality  been  as  represented  by  the  seller.  Eg- 
bert V.  Hanford  Produce  Co.,  92  N.  Y.  App. 
Div.  252,  86  K  Y.  Suppl.  1118. 

Warranty  of  price  on  resale. — Where  the 
seller  of  a  large  lot  of  pelts,  after  guarantee- 
ing that  the  buyer  should  realize  a  certain 
profit,  induced  him  to  withhold  them  from 
resale  on  a  declining  market,  the  proper 
measure  of  damages  for  the  breach  was  the 
difi'erence  between  the  price  realized  on  resale 
and  the  price  paid,  plus  the  profit  guaran- 
teed.  Morris  v.  Barrett,  24  Ohio  St.  201. 

Defect  of  part  of  machine. —  In  an  action 
by  a  purchaser  to  recover  damages  for  a 
breach  of  warranty  in  the  sale  of  a  coal-burn- 
ing engine  with  a  straw-burning  attachment, 
it  appeared  that  the  engine,  as  a  coal  burner, 
was  a  complete  machine,  irrespective  of  the 
straw-burner  device.    The  measure  of  dam- 
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ages  was  the  difference  in  value,  for  any  pur- 
pose, between  the  engine  delivered  and  the 
combination  sold,  had  it  been  as  warranted. 
Benson  v.  Port  Huaon  Engine,  etc.,  Co.,  83 
Minn.  321,  86  N.  W.  327.  See  also  McCor- 
mick  Harvester  Mach.  Co.  v.  McNicholas,  66 
Minn.  384,  69  N.  W.  36. 

8.  Hook  V.  Stovall,  26  Ga.  704;  Douglass 
V.  Moses,  (Iowa  1896)  65  N.  W.  1004. 

9.  Hook  V.  Stovall,  26  Q-a.  704;  Cothers 
V.  Keever,  4  Pa.  St.  168;  McGavock  v.  Wood, 
1  Sneed  (Tenn.)  181;  Park  v.  Kichardson, 
etc.,  Co.,  91  Wis.  189,  64  K  W.  859. 

10.  Park  V.  Richardson,  etc.,  Co.,  91  Wis. 
189,  64  N.  W.  859. 

11.  Colorado. —  Tiiley  v.  Montelius  Piano 
Co.,  15  Colo.  App.  204,  61  Pac.  483;  Cannon 
City  Electric  Light,  etc.,  Co.  V.  Medart  Patent 
Pulley  Co.,  11  Colo.  App.  300,  52  Pac.  1030. 

Georgm.— Clark  v.  Neufville,  46  Ga.  261; 
Feagin  v.  Beasley,  23  Ga.  17;  Badgett  v. 
Broughton,  1  Ga.  591. 

Illinois.— Qr Mr V.  Kile,  21  111.  180; 
Houston  v.  Wendnagel,  135  111.  App.  95;  At- 
las Furniture  Co.  V.  E.  S.  Higgins  Carpet  Co., 
71  111.  App.  17.  But  see  Wallace  v.  Wren,  32 
111.  146. 

Kansas. —  Wheeler,  etc.,  Mfg.  Co.  v.  Thomp- 
son, 33  Kan.  491,  6  Pac.  902. 

Kentucky. —  Harrigan  v.  Advance  Thresh- 
ing Co.,  81  S.  W.  261,  26  Ky.  L.  Rep.  317; 
Merklev  v.  Phillips,  53  S.  W.  1037,  21  Ky.  L. 
Rep.  1040. 

Missouri. —  Courtney  v.  Boswell,  65  Mo. 
196;  Miles  r.  Withers,  76  Mo.  App.  87;  Hay- 
ner  v.  Churchill,  29  Mo.  App.  676. 

NelrasJca. —  Punteney-Mitchell  Mfg.  Co.  V. 
T.  G.  Northwall  Co.,  66  Nebr.  5,  91  N.  W. 
863. 

North  Carolina. —  Oritcher  v.  Porter -Me- 
Neal  Co.,  135  N.  C.  542,  47  S.  E.  604 ;  Huyett, 
etc.,  Mfg.  Co.  V.  Gray,  124  N.  C.  322,  32 
S.  E.  718. 

rea?as.— Routh  v.  Caron,  64  Tex.  289; 
Wintz  V.  Morrison,  17  Tex.  372,  67  Am.  Dec. 
658;  Schuwirth  v.  Thumma,  (Civ.  App.  1902) 
66  S.  W.  691;  Beard  v.  Miller,  (App.  1890) 
16  S.  W.  655;  Cullers  v.  Wilson,  2  Tex.  App. 
Civ.  Cas.  §  816. 

See  43  Cent.  Dig.  tit.  «  Sales,"  §  1286. 

Price  or  value. —  The  measure  of  damages 
for  breach  of  warranty  is  the  difference  be- 
tween the  actual  value  of  the  article  sold  and 
its  value  in  the  condition  warranted,  although 
its  value  as  warranted  exceeded  the  contract 
price;  but,  in  case  the  vendee  paid  more  for 
the  article  than  its  reasonable  market  value, 
his  recovery  is  controlled  bv  the  purchase- 
price,  rather  than  by  the  market  value.  Narr 
V.  Norman,  113  Mo.  App.  533,  88  S.  W.  122. 
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undoubtedly  is  that,  in  accordance  with  the  general  rule,  if  there  is  no  other  evi- 
dence of  the  actual  value  of  the  goods  the  purchase-price  will  be  regarded  as  such 
value. 

(iv)  Price.  If  the  right  to  rescind  and  return  the  goods  exists  and  there  is 
a  return  of  the  goods  or  a  valid  tender  the  measure  of  damages  is  the  price  paid.^^ 
So  too  where  there  is  a  stipulation  that  if  the  goods  do  not  fulfil  the  warranty 
they  will  be  taken  back  and  the  price  paid  or  notes  given  therefor  returned  to 
the  buyer,  the  measure  of  damages  is  the  price  paid  or  the  value  of  the  notes  if 
they  cannot  be  returned  or  a  return  is  refused/'^  If  the  goods  are  worthless  the 
price  is  the  measure  of  damages  irrespective  of  a  return  or  tender. To  justify 


See  also  Young  v.  Van  Natta,  113  Mo.  App. 
550,  88  S.  W.  123. 
Purchase-price  as  limit  of  recovery. —  In 

Snyder  v.  Baker,  (Tex.  Civ.  App.  1896)  34 
S.  W.  981,  the  measure  of  damages  is  stated 
to  be  the  difference  between  the  value  of  the 
goods  as  warranted  and  the  value  as  they 
actually  exist,  not  to  exceed  the  purchase- 
price  and  interest.  The  decision  is  based  on 
Wright  V.  Davenport,  44  Tex.  164,  which  was 
an  action  for  the  purchase-price  with  a  plea 
in  reconvention.  There  is  nothing  in  the  lan- 
guage of  the  court  to  support  it,  but  in  the 
head-note  it  is  stated  that  defendant,  buyer, 
is  entitled  to  an  abatement  of  the  purchase- 
price  equal  to  the  difference  between  the 
value  of  the  article  furnished  and  that  con- 
tracted for. 

12.  Arkansas. —  Tatum  v.  Mohr,  21  Ark, 
349. 

Georgia. —  Clark  i;.  Neufville,  46  Ga.  261; 
Hook  V.  Stovall,  30  Ga.  418;  Feagin  v.  Beas- 
ley,  23  Ga.  17. 

Indiana. —  Street  V.  Chapman,  29  Ind.  142 ; 
Overbay  v.  Lighty,  27  Ind.  27. 

Kansas. —  Wheeler,  etc.,  Mfg.  Co.  v.  Thomp- 
son, 33  Kan.  491,  6  Pac.  902. 

Maine. —  Storer  v.  Taber,  83  Me.  387,  22 
Atl.  256. 

Mississippi. —  Hambrick  v.  Wilkins,  65 
Miss.  18,  3  So.  67,  7  Am.  St.  Rep.  631. 

Missouri. —  Hayner  v.  Churchill,  29  Mo. 
676;  Layson  v.  Wilson,  37  Mo.  App.  636. 

Worth  Dakota. — Aultman  v.  Ginn,  1  N.  D. 
402,  48  X.  W.  336. 

Pennsylvania. —  Seigworth  v.  Leffel,  76  Pa. 
St.  476. 

Texas. —  Routh  v.  Caron,  64  Tex.  289; 
Wintz  V.  Morrison,  17  Tex.  372,  67  Am.  Dec. 
658;  Ash  v.  Beck,  (Civ.  App.  1902)  68  S.  W. 
53;  Beard  V.  Miller,  (App.  1890)  16  S.  W. 
655 ;  Cullers  v.  Wilson,  2  Tex.  App.  Civ.  Cas. 
§  816. 

Vermont. —  Houghton  v.  Carpenter,  40  Vt. 
688. 

Virginia. —  Thornton  v.  Thompson,  4  Gratt. 
121. 

Wisconsin. —  Park  r.  Richardson,  etc.,  Co., 
81  Wis.  399,  51  N.  W.  572. 

United  States. —  South  Covington,  etc.,  St. 
R.  Co.  V.  Gest,  34  Fed.  628. 

Price  stated  in  bill  of  sale. —  In  the  ab- 
sence of  other  evidence,  the  price  recited  in  a 
bill  of  sale  of  a  slave  would  be  regarded  as 
the  price  agreed  upon  by  the  parties  and  aa 
his  value  if  he  had  been  sound  as  warranted. 
Tntum      Mohr,  21  Ark.  349. 


Market  value  indeterminate. — Where  plain- 
tiff sold  defendant  a  machine  representing  it  as 
of  a  certain  capacity,  but  there  is  no  machine 
on  the  market  of  such  capacity,  the  measure 
of  damages  for  a  breach  of  warranty  is  not 
the  difference  between  the  value  of  a  machine 
such  as  represented  and  that  of  the  one  de- 
livered, but  the  difference  between  the  pur- 
chase-price and  the  real  value  of  the  machine 
when  delivered.  Huyett-Smith  Mfg.  Co.  V. 
Gray,  129  N.  C.  438,  40  S.  E.  178,  57  L.  R.  A. 
193. 

13.  Illinois. —  Morgan  v.  Ryerson,  20  111. 
343. 

Iowa. —  Jackson  v.  Mott,  76  Iowa  263,  41 
N.  W.  12. 

Michigan. —  Felt  f.  Reynold's  Fruit  Evap- 
orating Co.,  52  Mich.  602,  18  N.  W.  378. 

Missouri. —  Skeen  v.  Springfield  Engine, 
etc.,  Co.,  34  Mo.  App.  485. 

NehrasJca. — Sycamore  Marsh  Harvester  Co. 
V.  Sturm,  13  Nebr.  210,  13  N.  W.  202. 

Wew  York.—  McCarthy  v.  Ellers,  107  K  Y. 
App.  Div.  219,  94  N.  Y.  Suppl.  1109;  Long  v. 
Chapman,  97  N.  Y.  App.  Div.  241,  89  N.  Y. 
Suppl.  841;  Ideal  Wrench  Co.  v.  Garvin 
Mach.  Co.,  65  N.  Y.  App.  Div.  235,  72  K  Y. 
Suppl.  662;  Lewis  v.  Doyle,  13  N.  Y.  App. 
Div.  291,  43  N.  Y.  Suppl.  201. 

England. —  Caswell  v.  Coare,  2  Campb.  82, 
1  Taunt.  566,  10  Rev.  Rep.  606,  11  Rev.  Rep. 
668. 

14.  White  V.  Miller,  (Iowa  1906)  105 
N.  W.  993 ;  Evenson  v.  Keystone  Mfg.  Co.,  83 
Minn.  164,  86  N.  W.  8;  Vogel  r.  Osborne,  34 
Minn.  454,  26  N.  W.  453;  Boley  v.  Walter  A. 
Wood  Mowing,  etc.,  Mach.  Co.,  62  Mo.  App. 
139. 

15.  Alaha^na. —  Landman  V.  Bloomer,  117 
Ala.  312,  23  So.  75;  Krebs  Mfg.  Co.  r.  Brown, 
108  Ala.  508,  18  So.  659,  54  Am.  St.  Rep. 
188;  Willis  V.  Dudley,  10  Ala.  033. 

Georgia. —  Feagin  v.  Beasley.  23  Ga.  17. 

loiva. —  Wingate  v,  Johnson,  126  Iowa  154, 
101  N.  W.  751. 

Kentucky. —  Pennebaker  r.  Bell  Citv  IMfg. 
Co.,  (1908)  113  S.  W.  829. 

Maryland. —  Lane      Lantz,  27  Md.  211. 

Mississippi. —  Texada  r.  Camp,  Walk.  150. 

Missouri. —  Small  Bartlott.  96  ^lo.  App. 
550,  70  S.  W.  393. 

Worth  Carolina. —  Williamson  r.  Canadav, 
25  N.  C.  349. 

Bouth  Carolina. —  Soibles  r.  Blackwell,  1 
McMull.  56. 

Texas. —  Gutta  Percha.  etc.,  Co.  v.  Cle- 
burne,   (Civ.   App.   1908)    107   S    W.  157; 
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a  recovery  of  the  price  it  must,  however,  appear  that  the  goods  were  entirely 
worthless  for  any  purpose. 

(v)  Profits.  Under  the  rule  that  no  damages  which  are  remote  and  specu- 
lative or  not  in  contemplation  of  the  parties  can  be  recovered,^^  the  loss  of  prospec- 
tive profits  is  not  an  element  of  damages, unless  the  seller  knew  of  the  existence 
of  contracts  on  the  part  of  the  buyer  from  which  such  profits  would  accrue,  and 
the  sale  was  made  in  reference  thereto,^®  or  the  profits  were  evidently  within  the 
contemplation  of  the  parties,^^  and  are  capable  of  accurate  proof.^^ 

(vi)  Expenses  —  (a)  In  General.  Under  the  rule  allowing  a  recovery  of 
damages  resulting  naturally  and  directly  from  a  breach  of  warranty any  and 
all  expenses  the  incurring  of  which  can  be  traced  directly  and  naturally  to  the 


Westinghouse  Electric  Mfg.  Co.  v.  Troell,  30 
Tex.  Civ.  App.  200,  70  S.  W.  324;  Ash  v. 
Beck,  (Civ.  App.  1902)  68  S.  W.  53. 

Instruction. —  In  an  action  for  the  price  of 
a  machine  where  defendant  set  up  a  breach  of 
warranty  and  claimed  that  the  machine  was 
worthless,  and  the  court  charged  that  if  de- 
fendant had  shown  that  there  was  a  war- 
lanty,  which  was  broken,  and  that  the  ma- 
chine was  worthless,  the  money  paid  on 
account  might  be  recovered,  and  at  plaintiff's 
request  stated  that  the  correct  rule  of  defend- 
ant's damages  was  the  difference  between  the 
value  of  the  machine,  if  it  were  perfect  when 
delivered,  and  its  value  at  the  time  of  trial, 
inasmuch  as  defendant's  evidence  showed  that 
the  machine  was  worthless,  and  the  court  in 
the  first  instruction  had  said  that  the  jury, 
before  applying  the  rule,  should  so  find,  the 
instruction  was  not  erroneous,  although  the 
latter  one  correctly  stated  the  rule;  the  two 
instructions,  under  the  circumstances,  being 
identical.  J.  R.  Alsing  Co.  v.  New  England 
Quartz,  etc.,  Co.,  66  N.  Y  App.  Div.  473,  73 
N.  Y.  Suppl.  347  [affirmed  in  174  N.  Y.  536, 
66  N.  E.  1110]. 

Part  payment. —  In  an  action  for  the  bal- 
ance due  on  a  sale,  defended  on  the  ground 
of  a  breach  of  warranty,  an  instruction  that, 
if  defendant  could  recover,  she  was  entitled  to 
recover  the  amount  paid,  to  be  applied  on  any 
difference  between  the  article  ordered  and  the 
article  received,  was  misleading,  since  the 
rule  when  a  partial  payment  has  been  made  is 
that,  if  the  payment  exceeds  the  value  of  the 
article  furnished,  defendant  is  entitled  to  the 
excess,  and  cannot  recover  the  full  amount 
paid  unless  the  article  is  utterly  worthless 
for  the  purpose  intended.  Schumann  v. 
Wager,  36  Oreg.  65,  58  Pac.  770. 

16.  Morgan  v.  Collins,  19  111.  126;  J. 
Thompson  Mfg.  Co.  v.  Gunderson,  106  Wis. 
449,  82  N.  W.  299,  49  L.  P.  A.  859. 

17.  See  supra,  VII,  J,  3,  k,  (i). 

18.  Alabama. —  Moulthrop  v.  Hyett,  105 
Ala.  493,  17  So.  32,  53  Am.  St.  Rep.  139. 

Illinois. —  Glidden  v.  Pooler,  50  111.  App. 
36. 

loiva. —  Peoples'  Sav.  Bank  v.  Waterloo, 
etc..  Rapid  Transit  Co.,  118  Iowa  740,  92 
N.  W.  691 ;  Alpha  Checkrower  Co  v.  Bradley, 
105  Iowa  537,  75  N.  W.  369;  Love  v.  Ross,  89 
Iowa  400,  56  N.  W.  528. 

Louisiana. —  Castellano  v.  Peillon,  2  Mart. 
N.  S.  466. 
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Missouri. —  Connoble  v.  Clark,  38  Mo.  App. 
476. 

Neio  York. —  Lattin  v.  Davis,  Lalor  9. 

North  Carolina. —  Critcher  v.  Porter-Mc- 
Neal  Co.,  135  N.  C.  542,  47  S.  E.  604;  Gilford 
V.  Betts,  64  N.  C.  62. 

Ohio. —  Knorr  v.  Reedy,  11  Ohio  Dec.  (Re- 
print) 465,  27  Cine.  L.  Bui.  103. 

Oregon. —  Drake  v.  Sears,  8  Oreg.  209. 

Texas. —  Jones  v.  George,  56  Tex.  149,  42 
Am.  Rep.  689. 

Washington. —  Puget  Sound  Iron,  etc., 
Works  V.  Clemmons,  32  Wash.  36,  72  Pac. 
465. 

United  States. —  English  i\  Spokane  Com- 
mission Co.,  57  Fed.  451,  6  C.  C.  A.  416. 

England. — Clare  v.  Maynard,  6  A.  &  E.  519, 
33  E,  C.  L.  282,  7  C.  &  P.  741,  32  E.  C.  L. 
849,  6  L.  J.  K.  B.  138,  1  N.  &  P.  701,  1 
W.  W.  &  H.  274. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  1288, 
1289. 

19.  Illinois. —  Thorne  v.  McVeagh,  75  111. 
81;  Glidden  v.  Pooler,  50  111.  App.  36. 

Kansas. —  Weybrick  V.  Harris,  31  Kan.  92, 
1  Pac.  271. 

Xeto  York. —  Messmore  v.  New  York  Shot, 
etc.,  Co.,  40  N.  Y.  422. 

North  Carolina. — Critcher  v.  Porter-McNeal 
Co.,  135  N.  C.  542,  47  S.  E.  604;  Lewis  r. 
Rountree,  79  K  C.  122,  28  Am.  Rep. 
309. 

Crmaria .—  Sheard  v.  Horan,  30  Ont.  618. 
And  see  Germain  Fruit  Co.  v.  J.  K.  Arnsby 
Co.,  153  Cal.  585,  96  Pac.  319. 

20.  Punteney-Mitchell  Mfg.  Co  v.  T.  G. 
Northwall  Co.,  70  Nebr.  688,  97  N.  W.  1040 ; 
Drake  v.  Sears,  8  Oreg.  209;  Aultman,  etc., 
Mach.  Co.  V.  Cappman,  36  Tex.  Civ.  App. 
523,  81  S.  W.  1243. 

Special  machinery. — ^Where  the  defense^  in 
an  action  for  the  contract  price  of  a  machine 
which  cannot  be  bought  in  the  market  is 
breach  of  warranty,  whereby  the  purchaser 
lost  a  sale  of  such  machine,  the  measure  of 
damages  is  the  difference  between  what  it 
would  have  cost  to  fulfil  the  contract  and 
what  the  purchaser  of  the  machine  would 
have  received  if  he  had  not  been  prevented 
from  so  doing.  Carroll -Porter  Boiler,  etc., 
Co.  V.  Columbus  Mach.  Co.,  55  Fed.  451,  5 
C.  C.  C.  A.  190. 

21.  Punteney-Mitchell  Mfg.  Co  v.  T.  G. 
Northwall  Co.,  70  Nebr.  688,  97  N.  W.  1040. 

22.  See  supra,  VII,  J,  3,  k,  (I). 
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breach  of  the  warranty  are  an  element  of  damages,^^  and  it  is  not  necessary  that 
such  expenses  should  have  been  actually  paid  if  the  liabihty  thei'efor  is  incurred.^* 
Thus  there  may  be  a  recovery  of  expenses  incurred  for  freight/^  or  for  the  installa- 


23.  Alabama.-— 'K.qWy  v.  Cunningham,  36 
Ala.  78. 

Arkansas. —  Murry  v.  Meredith,  25  Ark. 
164;  Tatum      Mohr,  21  Ark.  349. 

Georgia. —  Butler  v.  Moore,  68  Ga.  780,  45 
Am.  Rep.  508. 

Illinois. —  Fisher  v.  Bertram,  100  111.  App. 
542;  Glidden  v.  Pooler,  50  111.  App.  36; 
Hodgman  v.  State  Line,  etc.,  R.  Co.,  45  111. 
App.  395. 

loioa. —  Peoples*  Sav.  Bank  v.  Waterloo, 
etc..  Rapid  Transit  Co.,  118  Iowa  740,  92 
K  W.  691;  Alplia  Checkrower  Co.  r.  Bradley, 
105  Iowa  537,  75  N.  W.  369 ;  Joy  v.  Bitzer, 
77  Iowa  73,  41  N.  W.  575,  3  L.  R.  A.  184. 

Kentucky. — South  Bend  Pulley  Co.  v.  W.  E. 
Caldwell  Co.,  (1899)  54  S.  W.  12,  (1900) 
55  S.  W.  208. 

Louisiana. —  Bataille  V.  Firemen's  Ins.  Co., 
2  Rob.  60. 

Missouri. —  Young  v.  Van  Natta,  113  Mo. 
App.  550,  88  S.  W.  123. 

New  York. —  Ruben  v.  Lewis,  20  Misc.  583, 
46  N.  Y.  Suppl.  426. 

Oregon. —  Drake  v.  Sears,  8  Oreg.  209. 

Wisconsin. —  J.  1.  Case  Plow  Works  v. 
Niles,  etc.,  Co.,  90  Wis.  590,  63  N.  W.  1013. 

United  States. — McRae  v.  Lonsby,  130  Fed. 
17,  64  C.  C.  A.  385. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1290. 

Insurance. —  In  an  action  for  false  war- 
ranty in  the  sale  of  an  engine,  plaintiff  is  en- 
titled only  to  damages  naturally  arising  from 
the  fraud,  and  cannot  recover  interest  or  in- 
surance on  such  engine.  Alpha  Mills  v. 
Watertown  Steam  Engine  Co.,  116  N.  C.  797, 
21  S.  E.  917. 

Expense  of  defending  action  on  note  for 
price. —  E  purchased  a  machine,  and  gave 
his  negotiable  note  therefor,  upon  the  condi- 
tion that  if  it  failed  to  do  good  work,  and 
the  defects  were  not  remedied  by  the  com- 
pany selling  it,  his  note  would  be  returned 
to  him  upon  a  return  of  the  machine.  The 
machine  proved  to  be  defective,  and  was  re- 
turned, but,  instead  of  returning  the  note, 
the  seller  indorsed  it  before  due  to  L.  When 
L  brought  an  action  against  E  to  recover  on 
the  note,  E  believing,  and  having  some  cause 
to  believe,  that  the  transfer  was  not  hona 
fide,  employed  counsel  to  defend,  but  was  un- 
successful. In  an  action  for  damages  against 
the  seller  for  breach  of  warranty,  it  was  held 
that  the  defense  against  the  note  was  ju- 
dicious and  apparently  necessary,  and  that 
the  expenses  of  counsel  therein  were  a  legiti- 
mate consequence  of  the  wrongful  action  of 
defendant,  and  were  properly  taken  into 
consideration  by  the  jury.  Osborne  v.  Ehr- 
hard,  37  Kan.  413,  15  Pac.  590. 

Attorney's  fees. —  In  an  action  for  breach 
of  warranty  plaintiff  is  not  entitled  to  re- 
cover attorney's  fees  for  prosecuting  the  ac- 
tion, where  there  is  no  allegation  that  de- 
fendant was  guilty  of  deceit  or  acted  in  bad 


faith.    Smith  v.  Williams,  117  Ga.  782,  45 
S.  E.  394,  97  Am.  St.  Rep.  220. 
Condemnation  of  food  sold  with  warranty. 

—  Where  food  sold  with  a  warranty  is  con- 
demned in  the  hands  of  the  purchaser  who 
is  convicted  and  fined  under  the  Public 
Health  Act  the  purchaser  is  entitled  to  re- 
cover as  damages  from  the  seller  the  costs 
imposed  by  the  magistrate  as  these  two  pay- 
ments flowed  from  the  breach  of  warranty; 
but  the  fine  could  not  be  recovered  in  the 
absence  of  anything  to  show  what  considera- 
tions influenced  the  magistrate  when  he  im- 
posed it.  Crage  V.  Fry,  67  J.  P.  240,  1  Loc. 
Gov.  253. 

Collateral  expense. — ^\Miere  cider  was  sold 
by  plaintiff  to  defendant  with  a  warranty  as 
to  quality,  and  at  the  same  time  plaintiff,  at 
defendant's  request,  obtained  certain  labels 
to  be  used  by  defendant  in  selling  the  cider, 
the  cost  of  obtaining  which  defendant  agreed 
to  pay,  the  fact  that  the  cider  failed  to  come 
up  to  the  warranty,  and  that  defendant  Avas 
therefore  entitled  to  return  it,  although  a  de- 
fense to  an  action  for  the  price  of  the  cider, 
was  not  a  defense  to  a  claim  to  recover  the 
cost  of  the  labels.  Barrett  V.  Wheeler,  71 
Iowa  662,  33  N.  W.  230. 

Expenses  paid  by  seller. —  On  a  breach  of 
warranty  by  the  seller  of  a  power  plant  as 
to  fuel  economy  in  its  use,  the  buyer  is  not 
entitled  to  damages  on  account  of  the  seller 
adding  forty  feet  to  the  length  of  the  smoke- 
stack, where  it  was  done  at  the  seller's  own 
expense,  in  good  faith,  and  with  the  buyer's 
consent  to'  increase  the  efficiency  of  the  plant. 
Ames  V.  Norwich  Light  Co.,  122  N.  Y.  App. 
Div.  319,  106       y.  Suppl.  952. 

24.  Kelly  v.  Cunningham,  36  Ala.  78; 
National  Horse-Importing  Co.  IK  Novak.  95 
Iowa  596,  64  N.  W.  616;  F.  Hammar  Paint 
Co.  r.  Glover,  47  Kan.  15,  27  Pac.  130. 

Necessity  of  showing  liability. — In  an  action 
to  recover  for  breach  of  warranty  as  to  the 
capacity  of  a  heater^  evidence  thnt,  by  reason 
of  a  defect  constituting  a  breach  of  warranty, 
plaintiff  had  to  take  his  son  from  work  to 
watch  the  heater  for  three  months,  and  that 
the  son's  time  was  worth  a  dollar  a  day.  in 
the  absence  of  proof  of  what  the  son's  work 
was  or  whether  he  was  paid  for  it,  or  that 
the  father  was  entitled  to  the  proceeds  of  the 
work  from  which  the  son  was  taken,  or  that 
he  paid  the  son  for  watching  the  heater,  or 
that  he  agreed  to  pay  the  son  anything,  does 
not  warrant  a  verdict  allowing  the  value  of 
the  son's  services  as  an  element  of  damages, 
Lockwood  r.  Dewev,  29  Misc.  (N.  Y.)  751, 
60  N.  Y.  Suppl.  471. 

25.  Thorne  r.  McVea<rh,  75  111.  81 :  Briergs 
V.  M.  Rumelv  Co.,  96  Iowa  202.  64  N.  "W. 
784;  South  Bend  Pullev  Co.  r.  W.  E.  Caldwell 
Co.,  54  S.  W.  12.  21  'Ivv.  L.  Rep.  1084,  55 
S.  W.  208,  21  Ky.  L.  Rep.  1363:  Lattin  r. 
Davis.  Lalor  (N.  Y  )  9    But  see  Canon  City 
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tion  of  machinery  purchased  which  proves  defective/®  and  expense  due  to  the 
delay  caused  by  the  breach,  such  as  the  wages  of  idle  hands,  etc.,  may  be  recov- 
ered.^^ While  there  can  be  no  recovery  of  expenses  of  making  an  examination 
of  the  goods,^^  the  expense  of  a  test  made  at  the  seller's  request  may  be  recovered. 
On  breach  of  warranty  on  the  sale  of  a  horse  or  other  animal  the  expense  of  the 
animal's  keep  may  be  recovered,^^  and  also  the  expense  of  the  care  of  diseased 
animals  and  attempts  to  cure  them.^^  It  is,  however,  essential  that  the  expenses 
for  which  claim  is  made  shall  have  been  incurred  before  knowledge  of  the  breach,^^ 
except  that  where,  on  breach  of  a  warranty  of  soundness  of  an  animal,  a  tender 
in  return  is  refused,  the  buyer  is  entitled  to  compensation  for  the  keep  of  the 
animal  for  a  reasonable  time  for  the  purpose  of  resale.^^ 

(b)  Curing  or  Avoiding  Consequences  of  Defects.  If  the  defect  constituting 
the  breach  of  warranty  is  capable  of  being  remedied  the  measure  of  damages 
may  be  the  expense  of  remedying  the  defect,^*  or  of  avoiding  the  consequences 


Electric  Light,  etc.,  Co.  v.  Medart  Patent 
Pulley  Co.,  11  Colo.  App.  300,  52  Pac.  1030, 
holding  that  where  a  contract  of  sale  pro- 
vided that,  if  the  goods  were  not  as  war- 
ranted, the  seller  would  refund  the  purchase- 
money,  the  buyer,  on  breach  of  the  warranty, 
cannot  recover  the  freight  charges  paid 
thereon,  where  the  goods  were  delivered  and 
the  money  to  be  paid  was  the  price  at  the 
seller's  place  of  business. 

26.  Drake  v.  Sears,  8  Oreg.  209;  Accumu- 
lator Co.  V.  Dubuque  St.  R.  Co.,  64  Fed.  70, 
12  C.  C.  A.  37.  And  see  Huyett,  etc.,  Mfg. 
Co.  V.  Gray,  111  N.  C.  92,  15  S.  E.  940.  See 
also  Griffith  v.  Williams  Patent  Crusher,  etc., 
Co.,  103  Mo.  App.  32,  77  S.  W.  330  (holding 
tliat  such  expenses  are  not  reasonable  unless 
the  seller  has  agreed  to  pay  them)  ;  Wood 
V.  Carleton,  3  Silv.  Sup.  (N.  Y.)  509,  6  N.  Y. 
Suppl.  865  (holding  that  such  expenses  are 
not  reasonable  where  the  purchaser  retains 
and  continues  to  use  the  machine). 

Repairing  defects  in  building. — An  implied 
warranty  that  elevators  sold  to  defendant  are 
suitable  for  the  purpose  for  which  they  are 
to  be  used  does  not  entitle  him,  in  an  action 
for  the  price,  to  set  off  the  cost  of  repairing 
defects  in  his  building  in  order  to  accommo- 
date and  properly  operate  the  elevators. 
Reedy  v.  Weakley,  (Tenn.  Ch.  App.  1897)  39 
S.  W.  739. 

27.  Zuller  V.  Rogers,  7  Hun  (N.  Y.)  540; 
Kester  v.  Miller,  119  N.  C.  475,  26  S.  E.  115; 
Optenberg  v.  Skelton,  109  Wis.  241,  85  N.  W. 
356.  Contra,  Sycamore  Marsh  Harvester  Co. 
V.  Sturm,  13  Nebr.  210,  13  N.  W.  202;  Os- 
borne V.  Barnett,  1  Tex.  App.  Civ.  Cas.  §  125. 

28.  Lifshitz  V.  McConnell,  80  N.  Y.  App. 
Div.  289,  80  N.  Y.  Suppl.  253. 

29.  Critcher  v.  Porter-McNeal  Co.,  135 
N.  C.  542,  47  S.  E.  604.  Compare  Sturtevant 
Mill  Co.  V.  Kingsland  Brick  Co.,  74  K  J.  L. 
492,  70  Atl.  732,  holding  that  the  expense  in 
making  a  test  provided  for  in  a  contract  can- 
not be  recouped  in  the  absence  from  the  con- 
tract of  anj^  provision  that  the  seller  should 
pay  the  expenses  of  the  test. 

30.  Wallace  v.  Tanner,  118  111.  App.  639; 
ISTational  Horse  Importing  Co.  v.  Novak,  95 
Iowa  596,  64  N.  W.  616;  Love  v.  Ross,  89 
Iowa  400,  56  N.  W.  528;  Short  r.  Matteson, 
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81  Iowa  638,  47  N.  W.  874;  Seibles  v.  Black- 
well,  1  McMull.  (S.  C.)  56;  Chesterman  v. 
Lamb,  2  A.  &  E.  129,  4  N.  &  M.  195,  29 
E.  C.  L.  78;  Ellis  v.  Chinnock,  7  C.  &  P.  169, 
32  E.  C.  L.  556;  McKenzie  v.  Hancock,  R.  & 
M.  436,  21  E.  C.  L.  790. 

Extra  care. — Where  a  horse  was  warranted 
as  to  pedigree  extra  care  and  expense  because 
of  that  fact  is  not  an  element  of  damages. 
Sharpe  v.  Bettis,  32  S.  W.  395,  17  Ky.  L.  Rep. 
673. 

31.  Illinois. —  Heenan  v.  Redmen,  101  111. 
App.  603. 

Maryland. —  Horn  v.  Buck,  48  Md.  358. 

Missouri. —  Young  r.  Van  Natta,  113  Mo. 
App.  550,  88  S.  W.  123 ;  Galbreath  v^  Carnes, 
91  Mo.  App.  512. 

ISfew  Jersey. — Perrine  v.  Serrell,  30  N.  J.  L. 
454. 

North  Dakota. —  Larson  v.  Calder,  16  N.  D. 
248,  113  K  W.  103. 

South  Carolina. —  Farr  v.  Gist,  1  Rich.  68. 

Tennessee. —  McGavock  v.  Wood,  1  Sneed 
181. 

Texas. —  Routh  v.  Caron,  64  Tex.  289. 
Contra. —  Cline  v.  Myers,  64  Ind.  304 ;  Mer- 
lick  V.  Wiltse,  37  Minn.  41,  33  N.  W.  3. 

32.  Elwood  V.  McDill,  105  Iowa  437,  75 
N.  W.  340;  Aultman  v.  Stout,  15  Nebr.  586, 
19  N.  W.  464;  Zuller  V.  Rogers,  7  Hun  (N.  Y.) 
540. 

33.  Seibles  v.  Blackwell,  1  McMull  (S.  C.) 
56;  Ellis  v.  Chinnock,  7  C.  &  P.  169,  32 
E.  C.  L.  556;  McKenzie  v.  Hancock,  R.  &  M. 
436,  21  E.  C.  L.  790. 

34.  Alabama. —  Florence  Wagon  Works  v. 
Trinidad  Asphalt  Mfg.  Co.,  145  Ala.  677,  40 
So.  49 ;  SnoAv  V.  Schomacker  Mfg.  Co.,  69  Ala. 
Ill,  44  Am.  Rep.  509. 

Connecticut. —  Hitchcock  v.  Hunt,  28  Conn. 
343. 

Illinois. —  Phelan  v.  Andrews,  52  111.  486. 

Iowa. —  Bixby  v.  Denison  Normal  School 
Assoc.,  (1899)  78  N.  W.  234. 

Kansas. —  F.  Hammar  Paint  Co.  v.  Glover, 
47  Kan.  15,  27  Pac.  130. 

Maine. —  Thoms  v.  Dingley,  70  Me.  100,  35 
Am.  Rep.  310. 

Massachusetts. — Whitehead,  etc.,  Mach.  Co. 
r.  Ryder,  139  Mass.  366,  31  N.  E.  736. 

Missouri. —  Reeds  v.  Lee,  64  Mo.  App.  683. 


SALES 


[35  Cyc]  475 


thereof  and  in  computing  such  expense  the  loss  of  time  of  the  purchaser  and  his 
employees  may  be  included.^^  But  such  loss  of  time  cannot  be  included  if  the 
contract  of  sale  provides  that  the  seller  shall  have  an  opportunity  to  remedy  the 
defects.^^ 

(vii)  Effect  of  Resale.  While  the  amount  received  on  a  resale  of  the 
goods  does  not  affect  the  buyer's  right  to  recover  damages,^^  except  in  so  far  as 
such  amount  may,  in  the  absence  of  other  evidence,  be  considered  as  evidence  of 
the  value  of  the  goods,^*'  any  loss  directly  resulting  from  the  breach  of  warranty 
on  a  resale  of  the  goods  may  be  an  element  of  damages. Thus  if  the  buyer  resells 
the  goods  with  a  similar  warranty  and  the  subpurchaser  recovers  judgment  on 
such  warranty  against  the  buyer  the  amount  of  such  judgment  is  the  measure  of 
damages  against  the  original  seller/^  and  in  addition  thereto  the  buyer  may  recover 


Nebraska. —  Nye,  etc.,  Co.  v.  Snyder,  56 
Nebr.  754,  77  N.  W.  118. 

ISlew  York. — New  York  State  Monitor  Milk- 
Pan  Co.  V.  Remington,  109  N.  Y.  143,  16 
N.  E.  48 ;  Miller  v.  F.  R.  Patch  Mfg.  Co.,  101 
App.  Div.  22,  91  N.  Y.  Suppl.  870;  Long  v. 
Chapman,  97  N.  Y.  App.  Div.  241,  89  N.  Y. 
Suppl.  841 ;  Rochevot  v.  Wolf,  96  N.  Y.  App. 
Div.  506,  89  N.  Y.  Suppl.  142 ;  Bates  v.  Fish 
Bros.  Wagon  Co.,  50  N.  Y.  App.  Div.  38,  63 
N.  Y.  Suppl.  649  [afftrmed  in  169  N.  Y.  587, 
62  N.  E.  1094] ;  Lockwood  v.  Dewey,  28 
Misc.  751,  60'  N.  Y.  Suppl.  471. 

Ohio.— Smoot  v.  Foster,  16  Ohio  Cir.  Ct. 
612,  9  Ohio  Cir.  Dec.  218. 

Tennessee. —  Reedy  v.  Weakley,  (  Ch.  App. 
1897)  39  S.  W.  739. 

Texas. —  Masterson  v.  Heitmann,  38  Tex. 
Civ.  App.  476,  87  S.  W.  227;  Dilley  v.  Rat- 
cliff,  29  Tex.  Civ.  App.  545,  69  S.  W.  237; 
Graves  v.  Hillyer,  (Civ.  App.  1899)  48  S.  W. 
889.  ^ 

Wisconsin. —  J.  I.  Case  Plow  Works  'O. 
Niles,  etc.,  Co.,  107  Wis.  9,  82  N.  W.  568; 
Williams  v.  Thrall,  101  Wis.  337,  76  N.  W.  599. 

United  States. —  Hercules  Iron  Works  v. 
Dodsworth,  57  Fed.  556. 

Canada. —  Crompton,  etc..  Loom  Works?  V. 
Hoffman,  5  Ont.  L.  Rep.  554. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1289. 

Expenses  unreasonably  or  unnecessarily  in- 
curred will  not  be  allowed.  Crane  Co.  v. 
Columbus  Constr.  Co.,  73  Fed.  984,  20 
C.  C.  A.  223. 

35.  Phelan  v.  Andrews,  52  111.  486;  Nye, 
etc.,  Co.  V.  Snyder,  56  Nebr.  754,  77  N.  W. 
118;  Northern  Supply  Co.  v.  Wangard,  123 
Wis.  1,  100  N.  W.  1066,  107  Am.  St.  Rep. 
984;  Hudmon  v.  Cuyas,  57  Fed.  355,  6 
C.  C.  A.  381;  Carroll-Porter  Boiler,  etc.,  Co. 
V.  Columbus  Mach.  Co.,  55  Fed.  451,  5 
C.  C.  A.  190. 

36.  Huyett,  etc.,  Mfg.  Co.  v.  Saile,  45  111. 
App.  562;  Dilley  v.  Ratcliff,  29  Tex.  Civ. 
App.  545,  69  S.  W.  237.  See  also  Cassidy  v. 
Le  Fevre,  45  N.  Y.  562. 

37.  McCormiek  v.  Vanatta,  43  Iowa  389; 
Kingsland,  etc.,  Mfg.  Co.  r.  Board.  60  Mo. 
App.  662;  Smoots  r.  Foster,  16  Ohio  Cir.  Ct. 
612,  9  Ohio  Cir.  Dee.  218.  But  compare 
Canon  City  Electric  Light,  etc.,  Co.  r.  Med- 
art  Pntont  Pulley  Co.,  11  Colo.  App.  300,  52 
Pnc.  1030;  Cassidv  r.  Le  Fevre,  45  N.  Y. 
562. 


38.  Georgia. —  Berry  v.  Shannon,  98  Ga. 
459,  25  S.  E.  514,  58  Am.  St.  Rep.  313. 

/Z^wois.— Wheelock  v.  Berkeley,  138  111. 
153,  27  N.  E.  942. 

Iowa. —  Eagle  Iron  Works  v.  Des  Moines 
Suburban  R.  Co.,  101  Iowa  289,  70  N.  W. 
193. 

Massachusetts. —  Brown  v.  Bigelow,  10 
Allen  242. 

Minnesota. —  Miamisburg  Twine,  etc.,  Co. 
L\  Wohlhuter,  71  Minn.  484,  74  N.  W.  175. 

Mississippi. —  Texada  v.  Camp,  Walk.  150. 

Missouri. — Brown  v.  Emerson,  66  Mo.  App. 
63. 

°  New  York.— Black  v.  Dudley,  75  N.  Y. 
App.  Div.  72,  77  N.  Y.  Suppl.  766;  Comstock 
V.  Hutchinson,  10  Barb.  211;  Bodger  v.  Hills, 
113  N.  Y.  Suppl.  879. 

United  States. — Union  Selling  Co.  V.  Jones, 
128  Fed.  672,  63  C.  C.  A.  224. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1298. 

39.  Milton  v.  Rowland,  11  Ala.  732; 
Americus  Grocery  Co.  v.  Brackett,  119  Ga. 
489,  46  S. -E.  657;  Berry  v.  Shannon,  98  Ga. 
458,  25  S.  E.  514,  58  Am.  St.  Rep.  313; 
Dukes  V.  Nelson,  27  Ga.  457;  Woodward  v. 
Thacher,  21  Vt.  580,  52  Am.  Dec.  73;  Dingle 
V.  Hare,  7  C.  B.  N.  S.  145,  6  Jur.  N.  S.  679, 
29  L.  J.  C.  P.  143,  1  L.  T.  Rep.  N.  S.  38,  97 
E.  C.  L.  145. 

40.  Cleveland  Linseed  Oil  Co.  v  Buchanan, 
120  Fed.  906,  57  C.  C.  A.  498. 

41.  Massachusetts. —  Reggia  V.  Braggiotti, 
7  Cush.  166. 

Neiv  York. —  Carleton  V.  Lombard,  19  N.  Y. 
App.  Div.  297,  46  N.  Y.  Suppl.  120  [affirmed 
in  162  N.  Y.  628,  57  N.  E  1106]. 

Tennessee. —  Reese  t\  Miles,  99  Tenn.  308, 
41  S.  W.  1065. 

United  States. — Baglev  r.  Cleveland  Rolling 
Mill  Co.,  21  Fed.  159. 

England. —  Pennell  r.  Woodburn,  7  C.  «S:  P. 
117,  32  E.  C.  L.  528:  Healev  r.  Woodcock, 
1  F.  &  F.  532;  Lewis  r.  Peake,  2  :Marsh.  431, 
7  Taunt.  153,  17  Rev.  Rep.  475,  2  E.  C.  L. 
303. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1208. 

Claims  by  subpurchasers. —  In  an  action 
brought  by  a  purehnser  on  a  breach  of  war- 
ranty on  a  sale  of  goods,  ovidonoe  given  by 
sub])urchasers  who  had  bought  ;iortions  of 
the  goods  with  n  similar  warranty,  that  they 
bad  made  claims  against  the  ^mrchaser  for 
breach    of  warranty   is   admissible   as  the 
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the  expenses  incurred  in  defending  the  action  brought  by  the  subpurchaser/^ 
provided  proper  notice  was  given  to  the  seller  to  defend.''^  The  expenses  incurred 
in  making  the  abortive  sale  may  also  be  included  in  the  damages.**  Where  goods 
are  sold  ostensibly  for  the  use  of  the  buyer  and  a  resale  by  him  is  not  contem- 
plated by  the  seller,  damages  arising  from  such  resale,  such  as  the  loss  of  trade  or 
custom  by  reason  of  the  poor  quality  of  the  goods,  are  not  recoverable.*^ 

(viii)  Interest.  Interest  will  in  general  be  allowed  on  the  amount  of  dam- 
ages.*^ It  is  allowable  from  the  date  of  the  breach,  and  not  from  the  date  of  the 
contract.*^ 

(ix)  Injuries  to  Property.  Where  raw  material  is  purchased  to  be  used 
in  connection  with  other  material,  loss  or  injury  to  such  other  components  by 
reason  of  defects  in  the  raw  material  purchased  is  an  element  of  damages,*^  as 


natural  and  probable  result  of  the  breach 
of  the  original  contract,  and  notwithstand- 
ing none  of  the  claims  have  been  satis- 
fied. Randall  V.  Raper,  E.  B.  k  E.  84,  4 
Jur.  N.  S.  662,  27  L.  J.  Q.  B.  266,  6  Wkly. 
Rep.  445,  96  E.  C.  L.  84. 

42.  Reggio  v.  Braggiotti,  7  Cush.  (Mass.) 
166;  Carleton  V.  Lombard,  19  N.  Y.  App.  Div. 
297,  46  N.  Y.  Suppl.  120  [affirmed  in  162 
N.  Y.  628,  57  N.  E.  1106];  Pennell  v.  Wood- 
burn,  7  C.  &  P.  117,  32  E.  C.  L.  528;  Lewis 
V.  Peake,  2  Marsh.  431,  7  Taunt.  153,  17 
Rev.  Rep.  475,  2  E.  C.  L.  303.  But  see 
Joseph  V.  Richardson,  2  Pa.  Super.  Ct.  208, 
38  Wkly.  Notes  Cas.  487. 

Improvident  defense. —  If  from  the  circum- 
stances of  the  case  the  defense  of  the  action 
brought  by  the  subpurchasers  is  rash  and 
improvident,  the  costs  of  such  defense  can- 
not be  recovered.  Wrightup  v.  Chamberlain, 
Arn.  28,  2  Jur.  328,  7  Scott  598. 

43.  Erie  City  Iron  Works  v.  Tatum,  1  Cal. 
App.  286,  82  Pac.  92;  Reggio  v.  Braggiotti, 
7  Cush.  (Mass.)  166;  Carleton  V.  Lombard, 
19  N.  Y.  App.  Div.  297,  46  N.  Y.  Suppl.  120 
[affirmed  in  162  N.  Y.  628,  57  N.  E.  1106]. 

44.  Hodgman  v.  State  Line,  etc  ,  R.  Co.,  45 
111.  App.  395;  Punteney-MitcFell  Mfg.  Co.  v. 
T.  G.  Northwall  Co.,  66  Nebr.  5,  91  N.  W. 
863. 

General  expenses. —  Expenditures  made  in 
advertising,  and  losses  incurred  in  the  gen- 
eral or  miscellaneous  business  of  the  pur- 
chasers, cannot  be  allowed  as  damages,  as 
the  relation  between  such  expenditure  and 
the  breach  is  too  remote  and  uncertain.  Car- 
roll-Porter Boiler,  etc.,  Co.  v.  Columbus 
Mach.  Co.,  55  Fed.  451,  5  C.  C.  A.  190. 

45.  Detroit  White  Lead  Works  v.  Knaszak, 
13  Misc.  (N.  Y.)  619,  34  N.  Y.  Suppl.  924. 
See  also  Sutherland  v.  Round,  57  Fed.  467, 
6  C.  C.  A.  428. 

46.  Alabama. —  Buford  i\  Gould,  35  Ala, 
265;  Stoudenmeier  V.  Williamson,  29  Ala. 
558;  Rowland  v.  Shelton,  25  Ala.  217; 
Marshall  v.  Wood,  16  Ala.  806;  Kornegay  v. 
White,  10  Ala.  255. 

Connecticut. —  Ferris  V.  Comstock,  33  Conn. 
513. 

Florida. —  McKay  v.  Lane,  5  Fla,  268. 

Georgia. —  Butler  v.  Moore,  68  Ga.  780, 
45  Am.  Rep.  508. 

Kentucky. —  Wood  V.  Wood,  1  Mete.  512; 
South  Bend  Pulley  Co.  v.  W.  E.  Caldwell 
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Co.,  54  S.  W.  12,  21  Ky.  L.  Rep.  1084,  55 
S.  W.  208,  21  Ky.  L.  Rep.  1363.  But  see 
Scott  V.  Clarkson,  1  Bibb  277. 

Louisiana. —  Burham  v.  Hart,  15  La.  Ann. 
517. 

Michigan. —  Christie  v.  Crawford,  152  Mich. 
400,  116  N.  W.  202;  Felt  v.  Reynolds  Rotary 
Fruit  Evaporating  Co.,  52  Mich.  602,  18 
N.  W.  378. 

Minnesota. —  Merrick  v.  Wiltse,  37  Minn. 
41,  33  N.  W.  3;  Minneapolis  Harvester  Works 
V.  Bonnallie,  29  Minn.  373,  13  N  W.  149. 

Mississippi. —  Noel  r.  WheatH,  30  Miss. 
181;  Texada  v.  Camp,  Walk.  150. 

Missouri. —  Courtney  v.  Boswcll,  65  Mo. 
196. 

North  Carolina. —  Critcher  v.  Porter-Mc- 
Neal  Co.,  135  N.  C.  542,  47  S.  E.  604;  Wil- 
liamson V.  Canaday,  25  N.  C.  349. 

Tennessee. —  Crittenden  V.  Posey,  1  Head 
311. 

Texas.— Routh  v.  Caron,  64  Tex.  289; 
Jones  V.  George,  61  Tex.  345,  48  Am.  Rep. 
280;  Ash  v.  Beck,  (Civ.  App.  1902)  68  S.  W. 
53. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1293. 

Contra.— Moulton  v.  Scruton,  39  Me.  287; 
White  V.  Miller,  71  N.  Y.  118,  27  Am.  Rep. 
13,  78  N.  Y.  393,  34  Am.  Rep.  544;  Riss 
V.  Messmore,  58  N.  Y.  Super.  Ct.  23,  9  N.  Y. 
Suppl.  320  [affirmed  in  130  N.  Y.  681,  29 
N.  E.  1034]. 

Where  the  damages  are  not  certain  on  the 
face  of  the  contract  and  are  ascertainable 
only  upon  evidence  as  to  values  in  a  foreign 
country  interest  should  not  be  allowed. 
Krasilnikoff  V.  Dundon,  8  Cal.  App.  406,  97 
Pac.  172. 

In  South  Carolina  it  has  been  held  that  on 
failure  of  warranty  of  title  interest  on  the 
price  paid  from  the  time  of  sale  is  recover- 
able (Ware  v.  Weathnall,  2  McCord  (S.  C.) 
413),  but  that  in  an  acti.on  for  breach  of 
warranty  of  soundness  interest  is  not  recov- 
erable (Ancrum  v.  Slone,  2  Speers  (S.  C.) 
594). 

47.  Loomis  V.  Norman  Printers*  Supply 
Co.,  81  Conn.  343,  71  Atl.  358. 

48.  Swain  v.  Schieffelin,  134  N.  Y.  471,  31 
N.  E.  1025,  18  L.  R.  A.  385  [affirming  12 
N.  Y.  Suppl.  155] ;  Bostock  v.  Nicholson, 
[1904]  1  K.  B.  725,  9  Com  Cas.  200,  73 
L.  J.  K.  B.  524,  91  L.  T.  Rep.  N.  S.  626,  20 
T.  L.  R.  342,  53  Wkly.  Rep.  155. 
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well  as  the  decreased  value  of  the  manufactured  article.*^  And  generally  damages 
may  be  recovered  if  because  of  the  defects  warranted  against  there  results  injury 
to  other  property  of  the  buyer '^•^  or  loss  of  property. Thus  loss  or  injury  of 
other  animals  by  contact  with  diseased  animals  is  an  element  of  damages.^^  But 


49.  Wait  V.  Borne,  123  N.  Y.  592,  25  N.  E. 
1053  Ireversing  1  Silv.  Sup.  129,  5  N.  Y. 
Suppl.  168];  Milburn  v.  Belloni,  39  N.  Y, 
53,  100  Am.  Dee.  403  [reversing  34  Barb. 
607,  12  Abb.  Pr.  451];  Moore  v.  King,  57 
Hun  (N.  Y.)  224,  10  N.  Y.  Suppl.  651  [af- 
firmed in  134  N.  Y.  596,  31  N.  E.  624]  ; 
Park  V.  Morris  Axe,  etc.,  Co.,  41  How.  Pr. 
(N.  Y.)  18. 

50.  Page  V.  Ford,  12  Ind.  46;  Leavitt  v. 
Fiberloid  Co.,  196  Mass.  440,  82  N.  E.  682, 
15  L.  R.  A.  N.  S.  855;  Bruce  l\  Fiss,  etc., 
Horse  Co.,  26  Misc.  (N.  Y.)  472,  56  N.  Y. 
Suppl.  234  [reversed  on  other  grounds  in 
47  N.  Y.  App.  Div.  273,  62  N.  Y.  Suppl.  96] ; 
Jones  V.  Mayer,  16  Misc.  (N.  Y.)  586,  38 
N.  Y.  Suppl.  801;  Northern  Supply  Co.  v. 
Wangard,  123  Wis.  1,  100  N.  W.  1066,  107 
Am.  St.  Rep.  984. 

Elements  of  damage. — When  a  boiler  is 
sold  with  an  express  warranty,  and,  on  ac- 
count of  its  explosion,  a  mill  owned  by 
plaintiff  has  been  compelled  to  remain  idle 
for  some  time,  the  rental  value  of  the  mill 
for  that  time  is  to  be  considered  in  estimat- 
ing the  damages.  Sinker  v.  Kidder,  123  Ind. 
528,  24  N.  E.  341. 

Sale  of  unsound  feed  for  animals. —  The 
measure  of  damages  in  an  action  for  breach 
of  warranty  of  the  quality  of  oats  sold  for 
horse  feed,  where  the  oats  contained  matter 
which  killed  a  portion  of  the  vendee's  horses, 
made  some  sick,  and  permanently  injured 
others,  was  the  value  of  the  horses  killed, 
the  difference  in  value  of  the  injured  horses 
before  and  after  the  injury,  the  loss  of  the 
use  of  the  horses  while  sick,  and  the  expense 
of  medical  treatment  and  medicine.  Coyle 
V.  Baum,  3  Okla.  695,  41  Pac.  389.  See  olso 
Houston  Cotton  Oil  Co.  v.  Trammell^  96 
Tex.  598,  74  S.  W.  899  [reversing  (Civ.  App. 
1903)  72  S.  W.  244];  Wilson  V.  Dunville, 
L.  R.  6  Ir.  210. 

Injury  to  property  of  third  person. —  In  an 
action  for  breach  of  warranty  in  regard  to 
materials  purchased  by  plaintiff  of  defendant, 
and  used  by  plaintiff  in  certain  work  for  a 
third  person,  plaintiff  cannot  recover  merely 
on  proof  of  damage  to  the  property  of  soich 
third  person,  caused  by  the  use  of  the  defec- 
tive materials,  but  he  must  prove  also  the 
damage  to  himself  resulting  therefrom. 
Sherman  v.  Billings,  90  Him  (N.  Y.)  544,  36 
N.  Y.  Suppl.  69. 

Injury  due  to  delay. — Where  plaintiff  sold 
to  defendants  about  the  commencement  of 
the  harvest  a  harvesting  machine,  the  quality 
and  capacity  of  which  he  warranted,  and 
which  he  understood  was  purchased  by  them 
for  use  in  harvesting  a  large  crop  of  grain 
belonging  to  them,  defendants  could  not  re- 
cover, for  a  breach  of  the  warranty,  damages 
for  injury  to  the  grain  from  delay  in  har- 
vesting, while  they  were  exj)erimenting  with 
the  machine,   and   attempting   to   make  it 


work.  Wilson  v.  Reedy,  32  Minn.  256,  20 
N.  W.  153. 

Finding  as  to  extent  of  injury. —  In  an  ac- 
tion for  the  price  of  potatoes,  where  the 
purchaser  alleged  as  a  counter-claim  that 
those  delivered  rotted,  and  ruined  good  po- 
tatoes with  which  they  were  placed,  the  seller 
could  not  complain  that  a  verdict  that  fifty 
bushels  were  so  lost  was  based  on  conjecture, 
because  the  evidence  was  undisputed  that 
seventy-five  bushels  were  destroyed.  North- 
ern Supply  Co.  V.  Wangard,  123  Wis.  1,  100 
N.  W.  1066,  107  Am.  St.  Rep.  984. 

51.  Cincinnati  Butchers'  Supply  Co.  V. 
Steinmetz,  35  Ind.  App.  228,  73  N.  E.  950; 
Beeman  v.  Banta,  118  N  Y.  538,  23  N.  E. 
887,  16  Am.  St.  Rep.  779;  Jones  v.  George, 
61  Tex.  345,  48  Am.  Rep.  280;  C.  H.  Dean 
Co.  V,  Standifer,  37  Tex.  Civ.  App.  181,  83 
S.  W.  230;  Osborne  v.  Poindexter,  (Tex. 
Civ.  App.  1896)  34  S.  W.  299. 

Warranty  of  safe  as  burglar  proof. —  In  the 
absence  of  fraud  or  bad  faith,  the  proper 
measure  of  damages  in  a  suit  by  the  pur- 
chaser of  a  safe  against  the  maker,  who 
warranted  it  "burglar  proof,"  is  the  dif- 
ference between  the  value  of  the  safe  as 
it  was,  and  what  it  would  have  been  worth 
if  it  had  been  as  represented,  and  not  the 
damages  sustained  in  the  loss  of  valuables 
taken  out  of  the  safe  by  the  burglars  who 
effected  an  entrance  into  it.  Herring  v. 
Skaggs,  62  Ala.  180,  34  Am.  Rep.  4.  But 
compare  Deane  v.  Michigan  Stove  Co.,  69 
111.  App.  106,  where  it  was  held  that  if  the 
seller  gave  insufficient  directions  as  to  lock- 
ing the  safe,  the  loss  of  valuables  stolen  there- 
from by  reason  of  such  failure  was  an  ele- 
ment of  damage. 

52.  Delaivare. —  Cummins  V.  Ennis,  4 
Pennew.  424,  56  Atl.  377. 

Georgia. —  Snowden  i\  Waterman,  105  Ga. 
384,  31  S.  E.  110;  Lewis  v.  Bracken,  97  Ga. 
337,  22  S.  E.  943. 

loiva. —  Mitchell  v.  Pincknev,  127  Iowa 
696,  104  N.  W.  286;  Joy  v.  Bitzer,  77  Iowa 
73,  41  N.  W.  575,  3  L.  R.  A.  184. 

Kansas. — State  Bank  of  Commerce  r.  Dodv, 
71  Kan.  98,  79  Pac.  1092;  Broquet  v.  Tripp, 
36  Kan.  700,  14  Pac.  227. 

Massachusetts. —  Bradley  r.  Rea,  14  Allen 
20. 

Minnesota. —  Marsh  v.  Webber,  16  Mhm. 
418. 

Mississippi. —  McKee  v.  Jones,  67  Miss.  405, 
7  So.  348. 

Texas.— Ronth  v.  Caron,  64  Tex.  289. 

England.— Smith  r.  Green,  1  C  P.  D.  92, 
45  L.  J.  C.  P.  28,  33  L.  T.  Rep.  N  S.  572,  24 
Wklv.  Rep.  142;  Mullett  v.  Mason,  L.  R. 
1  C.  P.  559,  Harr.  &  R.  779,  12  Jur.  N.  S. 
547,  35  L.  J.  C.  P.  299,  14  L.  T  Rep.  N.  S. 
558.  14  Wkly.  Rep.  89S. 

Expenses  of  quarantine. —  The  vendee  of  a 
lot  of  mules,  some  of  which  are  infected  with 
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there  can  be  no  recovery  for  injuries  which  are  the  result  of  the  buyer's  negligence 
in  not  using  ordinary  care  in  the  treatment  of  the  defect    or  in  using  the  article 
after  knowledge  of  the  defects. 

(x)  Injuries  to  Business.  Damages  for  injuries  to  business  which  are  the 
proximate  result  of  the  breach  of  warranty  are  recoverable.^^ 

(xi)  Personal  Injuries.  There  is  a  diversity  of  opinion  as  to  whether  per- 
sonal injuries  due  to  defects  warranted  against  are  an  element  of  damage.  It  is 
conceded,  however,  in  many  well  considered  cases  that  personal  injuries  may  be 
regarded  as  an  element  of  damages  where  such  must  have  been  the  natural  and 
direct  result,  as  when  an  inherently  dangerous  article  is  sold  as  safe  for  use  and 
the  warranty  is  in  effect  a  warranty  that  the  article  is  not  dangerous  to  use;  and 
it  has  been  further  held  that  damages  for  personal  injuries  are  recoverable,  although 
there  was  no  fraud  in  the  warranty.^^  But  where  the  warranty  is  merely  that 
a  machine  is  of  good  material  and  durable  a  personal  injury  due  to  the  breaking 
of  the  machine  cannot  be  regarded  as  an  element  of  damage,  as  it  cannot  be  pre- 
sumed that  it  was  in  the  contemplation  of  the  parties.^^  The  seller  is  not  liable 
for  injuries  to  a  third  person  not  a  party  to  the  contract, unless  the  article  was 
purchased  to  the  knowledge  of  the  seller  expressly  for  the  use  of  such  third  per- 
son,   or  the  buyer  by  reason  of  his  relation  to  such  person  is  liable  to  him  for  the 


a  contagious  disease,  which  they  soon  after 
communicate  to  others  in  the  lot,  may,  in 
a  suit  for  a  breach  of  an  implied  warranty, 
recover  the  purchase-price  of  all  stock  thus 
lost,  together  with  expenses  that  he  has  prop- 
erly and  reasonably  incurred,  in  quarantin- 
ing stock  to  prevent  a  spread  of  the  disease, 
and  in  doctoring  and  otherwise  taking  care 
of  them.  Snowden  r.  Waterman,  105  Ga.  384, 
31  S.  E.  110.  To  the  same  effect  see  Cum- 
mins V.  Ennis,  4  Pennew.  (Del.)  424.  56  Atl. 
377;  Lewis  v.  Bracken,  97  Ga  337,  22  S.  E. 
943. 

53.  Northern  Supply  Co.  v.  Wangard,  123 
Wis.  1,  100  N.  W.  1066,  107  Am.  St.  Rep. 
984. 

Instructions. — An  instruction  that  plaintiff 
could  not  recover  for  loss  to  his  own  hogs, 
in  an  action  for  the  sale  of  diseased  hogs, 
if  he  negligently  permitted  the  diseased  hogs 
to  be  mixed  therewith,  was  not  erroneous, 
as  eliminating  the  question  of  plaintiff's 
knowledge  of  the  condition  of  the  pur- 
chased hogs,  as  it  is  to  be  considered  in 
determining  his  freedom  from  negligence. 
Brush  V.  Smith,  111  Iowa  217,  82  N.  W.  467. 

54.  Pinney  v.  Andrus,  41  Vt.  631. 

55.  Case  v.  Stevens,  137  Mass  551;  Bruce 
v.  Fiss,  etc.,  Horse  Co.,  47  N.  Y.  App^  Div. 
273,  62  N.  Y.  Suppl.  96.  See  also  Allen  v. 
Tompkins,  136  N.  C.  208,  48  S.  E.  655. 

56.  Swain  v.  Schieffelin,  134  N.  Y.  471,  31 
N.  E.  1025,  18  L.  R.  A.  385  [ajfirming  12 
N.  Y.  Suppl.  155]  (holding  that  where  de- 
fendant sold  plaintiff  coloring  matter  for 
ice  cream^  which  being  used  made  customers 
sick,  plaintiff  could  recover  for  the  injury 
to  his  business  due  to  the  loss  of  trade  oc- 
casioned thereby)  ;  North  Baltimore  Bottle 
Glass  Co.  V.  Altpeter,  133  Wis.  112,  113 
N.  W.  435.  Compare  Bostock  v.  Nicholson, 
[1904]  1  K.  B.  725,  9  Com.  Cas.  200,  73 
L.  J.  K.  B.  524,  91  L.  T.  Rep.  N.  S.  626,  20 
T.  L.  R.  342,  53  Wkly.  Rep.  155. 

57.  Tyler  v.  Moody, "ill  Ky.  191,  63  S.  W. 
433,  23 'Ky.  L.  Rep.  584,  98  Am.  St.  Rep. 
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406,  54  L.  R.  A.  417;  Wood  v.  Anthony, 
79  N.  Y.  App.  Div.  Ill,  79  N.  Y.  Suppl.  829; 
George  v.  Skivington,  L.  R.  5  Exch.  1,  39 
L.  J.  Exch.  8,  21  L.  T.  Rep.  N.  S.  495,  18 
Wkly.  Rep.  118;  Langridge  v.  Levy,  6  L.  J. 
Exch.  137,  2  M.  &  W.  519  [affirmed  in  1 
H.  &  H.  325,  7  L.  J.  Exch.  387,  4  M.  &  W. 
337].  And  see  Bruce  v  Fiss,  etc..  Horse  Co., 
26  Misc.  (N.  Y.)  472,  56  N.  Y.  Suppl.  234 
[reversed  on  other  grounds  in  47  N.  Y.  App. 
Div.  273,  62  N.  Y:  Suppl.  96];  Heaven  v. 
Pender,  11  Q.  B.  D.  503,  47  J.  P.  709,  52 
L.  J.  Q.  B.  702,  49  L.  T.  Rep.  N.  S.  357 
[reversmg  9  Q.  B.  D.  302,  51  L.  J.  Q.  B. 
465,  47  L.  T.  Rep.  N.  S.  163,  30  Wkly.  Rep. 
749],  where  there  was  a  warranty  that  a 
horse  was  gentle  and  suitable  to  drive. 

58.  Bruce  v.  Fiss,  etc..  Horse  Co.,  26  Misc. 
(N.  Y.)  472,  56  N.  Y.  Suppl.  234  [reversed 
on  other  grounds  in  47  N.  Y.  App.  Div.  273, 
62  N.  Y.  Suppl.  96]. 

In  Alabama  it  is  held  that  the  seller  is 
not  liable  for  personal  injuries  unless  the 
warranty  is  fraudulent  or  the  affirmation 
so  recklessly  made  as  to  be  equivalent  to 
bad  faith.  Jones  v.  Ross,  98  Ala.  448,  13 
So.  319. 

59.  Birdsinger  v.  McCormiek  Harvesting 
Mach.  Co.,  183  N.  Y.  487,  76  N.  E.  611,  3 
L.  R.  A.  N.  S.  1047  [aifirmmg  92  N.  Y.  App. 
Div.  35,  86  N.  Y.  Suppl.  781]. 

60.  Carter  v.  Harden,  78  Me.  528,  7  Atl. 
392 ;  Talley  V.  Beever,  33  Tex.  Civ.  App.  675, 
78  S.  W.  23;  Longmeid  v.  Holliday,  6  Exch. 
761,  20  L.  J.  Exch.  430. 

Injuries  to  wife  of  buyer. —  Damage  result- 
ing from  the  loss  of  the  services  of  one's 
wife,  etc.,  resulting  from  injuries  sustained 
by  reason  of  a  defective  wagon,  cannot  be 
recouped  under  a  contract  warranting  the 
soundness  of  such  wagon  in  an  action  brought 
for  its  purchase-price.  Rode  v.  Arney,  115 
111.  App.  629. 

61.  George  v.  Skivington,  L.  R  5  Exch.  1, 
39  L.  J.  -Exch.  8,  21  L.  T.  Rep.  N  S.  495,  18 
Wkly.  Rep.  118;  Langridge  v..  Levy,  6  L.  J. 
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injury.^-  The  buyer  cannot  of  course  recover  consequential  damages  for  breach 
of  warranty  if  his  negligence  contributed  to  the  injury, or  if  he  persisted  in 
the  use  of  the  article  after  knowledge  that  it  was  unsafe/* 

(xii)  Sale  of  Seeds  or  Plants.  On  a  sale  of  seed  with  warranty  that 
it  is  of  a  particular  kind  or  quality,  the  buyer  may  recover  as  damages,  for  a 
breach  of  warranty,  the  difference  between  the  value  of  the  crop  raised  and  what 
would  have  been  the  value  of  the  crop  had  the  seed  been  as  warranted,  less  the 
expense  of  raising  such  crop.®®  In  case  the  seed  is  wholly  worthless,  the  measure 
of  damages  is  the  price  paid  for  the  seed,  the  expenses  of  preparing  the  land  and 
seeding  it,  and  interest,®^  with  a  deduction  if  the  labor  expended  on  the  land  is 
of  benefit  to  it.®^  If  the  seed  actually  furnished  is  injurious  to  the  land  such  injury 
is  also  an  element  of  the  damages.®^  If  fruit  trees  are  purchased  to  be  set  out 
with  a  warranty  as  to  variety  and  quality,  which  is  broken,  the  measure  of  dam- 
ages is  the  difference  between  the  value  of  the  land  as  occupied  by  the  trees  actu- 
ally furnished  and  what  the  value  would  have  been  if  the  trees  had  been  as 
warranted. 

(xiii)  Warranty  of  Title.  On  a  breach  of  the  warranty  of  title  the 
measure  of  damages  is,  according  to  the  rule  laid  down  in  some  jurisdictions,  the 
actual  loss,  expressed  usually  as  the  value  of  the  property. '^^    In  other  jurisdic- 


Exch.  137,  2  M.  &  W.  519  [affirmed  in  1 
H.  &  H.  325,  7  L.  J.  Exch.  387,  4  M.  &  W. 
337]. 

62.  Vogan  v.  Oulton,  81  L.  T.  Rep.  N.  S. 
435,  16  T.  L.  R.  37. 

Liability  of  buyer  to  person  injured. — 

Where  an  employer  bought  from  an  ex- 
perienced maker  the  best  appliance  made  by 
him  for  the  use  intended,  which  appliance 
should  have  lasted  for  years,  but  broke,  at 
a  hidden  flaw,  after  a  proper  usage  of  two 
months,  since  the  employer  is  not  liable  to 
his  servant  for  injuries  caused  thereby,  he 
cannot  recover  from  the  maker,  as  part  of 
his  damages  for  breach  of  warranty,  money 
he  has  paid  without  suit,  to  his  servant,  for 
such  injuries.  Roughan  v.  Boston  etc.,  Block 
Co.,  161  Mass.  24,  36  N.  E.  461. 

63.  Razey  v.  J.  B.'Colt  Co.,  106  N.  Y.  App. 
Div.  103,  94  N.  Y.  Suppl.  59. 

64.  Bruce  v.  Fiss,  etc.,  Horse  Co.,  47  N.  Y. 
App.  Div.  273,  62  N.  Y.  Suppl.  96. 

65.  Massachusetts. —  Edgar  v.  Joseph 
Breck,  etc.,  Corp.,  172  Mass.  581,  52  N.  E. 
1083. 

Nebraska. —  Dunn  v.  Bushnell,  63  Nebr. 
568,  88  N.  W.  693,  93  Am.  St.  Rep.  474. 

New  Jersey. — Wolcott  v.  Mount,  36  N.  J.  L. 
262,  13  Am.  Rep.  438  [affirmed  in  38  N.  J.  L. 
496,  20  Am.  Rep.  425]. 

New  Yorfc.— White  v.  Miller,  71  N.  Y. 
118,  27  Am.  Rep.  13,  78  N.  Y.  393,  34  Am. 
Rep.  544;  Van  Wyck  v.  Allen,  69  N.  Y.  61, 
25  Am.  Rep.  136;  Passinger  v.  Thorburn, 
34  N.  Y.  634,  90  Am.  Dec.  753  [affirming  35 
Barb.  17];  Landreth  v.  Wyckofl",  67  N.  Y. 
App.  Div.  145,  73  N.  Y.  Suppl.  388;  Schutt 
V.  Baker,  9  Hun  556 ;  Gubner  v.  Vick,  6  N.  Y. 
St.  4. 

England. — Wagstaff  v.  Short  Horn  Dairy 
Co.,  Cab.  &  E.  324. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1294. 

66.  Dunn  v.  Bushnell,  63  Nebr.  568,  88 
N.  W.  693,  93  Am.  St.  Rep.  474;  Passinger 
V.  Thorburn,  34  N.  Y.  634,  90  Am.  Dec.  753 
la  firming  35  Barb.  17] ;  Landreth  v.  Wyckoff, 


67  N.  Y.  App.  Div.  145,  73  N.  Y.  Suppl.  388; 
Van  Wyck  v.  Allen,  6  Daly  (N.  Y.)  376 
[affirmed  in  69  N.  Y.  61,  25 'Am  Rep.  136]. 

Extent  of  recovery.— x\  tenant  in  an  action 
on  a  breach  of  contract  of  warranty  by  the 
vendor  of  seed  sold  him  for  use  on  the  de- 
mised premises  may  recover  the  full  in- 
demnity which  it  was  the  object  of  the  con- 
tract to  secure,  including  the  loss  to  the 
landlord,  as  such  contract  inures  to  the  land- 
lord.   Phillips  V.  Vermillion,  91  111.  App.  133. 

67.  Butler  Moore,  68  Ga.  780,  45  Am. 
Rep.  508.  And  see  Ferris  v.  Comstock,  33 
Conn.  513;  Reiger  v.  Worth,  127  N.  C.  230, 
37  S.  E.  217,  80  Am.  St.  Rep.  798,  52  L.  R.  A. 
362,  where  it  was  held  that,  where  a  seller  of 
certain  seed  rice  guarantees  that  it  will  grow, 
but  it  fails  to  do  so,  and  it  is  too  late  to 
plant  another  crop  after  its  worthlessness 
is  discovered,  the  buyer's  measure  of  dam- 
ages is  the  amount  paid  for  the  rice,  in 
preparing  the  soil  for  the  seed,  and  for  plant- 
ing the  same,  and  also  a  reasonable  rent 
for  the  land  for  the  year,  less  the  amount 
for  which  he  could  have  rented  the  land  to 
be  put  in  crops  other  than  rice  after  it  was 
too  late  to  sow  the  same.  Compare  Van 
Wyck  V.  Allen,  6  Daly  (N  Y.)  376  [affirmed 
in  69  N.  Y.  61,  25  Am.  Rep.  136],  holding 
that  if  no  crop  at  all  is  produced  the  meas- 
ure of  damages  is  the  fair  value  of  the  crop 
which  would  have  been  produced  under  or- 
dinary circumstances  if  the  seed  had  com- 
plied with  the  warranty,  deducting  wliat  it 
would  have  cost  to  harvest  and  prepare  the 
crop  for  market. 

68.  Ferris  v.  Comstock,  33  Conn.  513. 

69.  Fox  V.  Everson,  27  Hun  (N.  Y.)  355. 

70.  Shearer  v.  Park  Nursery  Co.,  103  Cal. 
415,  37  Pac.  412,  42  'Am.  St.' Rep.  125.  To 
the  same  eflfect  see  Heilman  r.  Pruvn,  122 
Mich.  301,  81  N.  W.  97.  80  Am.  St  Rep.  570. 

71.  ArA^aw sas.—  Marlatt  r.  Clarv,  20  Ark. 
251. 

ToH-a. —  Brennecke  v.  Heald,  107  Iowa  376, 
77  N.  W.  1063. 
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tions,  however,  the  measure  of  damages  is  the  price  paid,  with  interest  thereon. '^^ 
The  purchaser  is  also  entitled  to  recover  expenses  incurred  in  defending  the  title, 
if  notice  was  given  to  the  seller  to  afford  him  an  opportunity  to  defend;  but 
not  to  attorneys'  fees  in  the  absence,  of  special  statutory  authorization.'^*    If  no 


Massachusetts. —  Grose  v.  Hennessey,  13 
Allen  389. 

Minnesota. — Hendriekson  v.  Back,  74  Minn. 
90,  76  N.  W.  1019;  Close  v.  Crossland,  47 
Minn.  500,  50  N.  W.  694. 

United  States. —  Sanders  v.  Hamilton,  21 
Fed.  Cas.  12,294,  Brunn.  Col.  Cas.  20,  3 
N.  C.  226,  282. 

Canada. —  Confederation  Life  Assoc.  v. 
Lobatt,  27  Ont.  App.  321. 

Good-will  of  business. — An  instruction  that 
plaintiff's  damages  for  breach  of  contract 
for  the  sale  of  property  was  the  value  of 
the  property  "  and  rights  "  is  not  misleading, 
where  the  good-will  of  the  business  was  part 
of  the  consideration,  and  one  of  the  rights 
which  was  claimed  to  have  been  lost  by  plain- 
tiflf.  Brenneeke  v.  Heald,  107  Iowa  376,  77 
X.  W.  1063. 

Shares  of  stock. —  Where  a  member  of  a 
partnership,  the  property  of  which  is  repre- 
sented by  transferable  certificates  of  shares, 
transfers,  with  a  warranty  of  title,  his  share, 
which  has  not  been  fully  paid,  he  is  liable 
to  the  transferee  for  the  amount  unpaid. 
Jamison  v.  Harbert,  87  Iowa  186,  54  N.  W. 
75. 

Judgment  for  conversion. —  The  measure  of 
damages  in  an  action  by  a  buyer  for  the 
breach  of  warranty  of  title  is  the  value  of 
the  goods,  not  exceeding  the  amount  he  was 
compelled  to  pay  a  third  person  recovering 
a  judgment  against  him  for  the  conversion 
of  the  goods.  Shultis  v.  Rice,  114  Mo.  App. 
274,  89  S.  W.  357. 

Covenant  to  convey  seller's  interest. — 
Where  A  covenanted  to  convey  to  B  his  right, 
title,  and  interest  in  a  slave,  but  not  to  war- 
rant the  title,  and  A  had  only  a  naked  legal 
title  to  the  slave,  which  was  tainted  v/ith 
fraud,  the  measure  of  damages  was  only  the 
value  of  A's  interest,  and,  that  being  merely 
nominal,  B  could  recover  only  nominal  dam- 
ages. Whitehead  v.  Ducker,  11  Sm.  &  M. 
(Miss.)  98. 

72.  Colorado. —  Morgan  v.  Hendrie,  34 
Colo.  25,  81  Pac.  700. 

(yeor^m.— Smith  v.  Williams,  117  Ga.  782, 
45  S.  E.  394,  97  Am.  St.  Rep.  220. 

Kentucky. — Wood  v.  Wood,  1  Mete.  512. 

Louisiana. —  Sullivan  v.  Goldman,  19  La. 
Ann.  12;  Dyson  i;.  Phelps.  14  La.  Ann.  722. 

Massachusetts. —  Handy  v.  Aldrich,  168 
Mass.  34,  46  N.  E.  429. 

Mississippi. —  Noel  v.  Wheatly,  30  Miss. 
181. 

JSlew  York. —  Burt  v.  Dewey,  31  Barb.  540 
[reversed  on  other  grounds  in  40  N.  Y.  283]  ; 
Atkins  V.  Hosley,  3  Thomps.  &  C.  322;  Arm- 
strong V.  Percy,  5  Wend.  535. 

Oregon. — Arthur  v.  Moss,  1  Oreg.  193. 

South  Carolina. —  Glover  v.  Hutson,  2 
McMull.  109;  Ware  v.  Weathnall,  2  McCord 
413;  Henning  v.  Withers,  3  Brev.  458,  6 
Am.  Dec.  589. 
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Tennessee. —  Crittenden  v.  Posey,  1  Head 
311.    But  see  Brown  v.  Woods,  3  Coldw.  182. 

Texas. —  Harrell  v.  Broome,  (Civ.  App. 
1899)  50  S.  W.  1077. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1296. 

Expenses  incurred  on  faith  of  title. —  The 
measure  of  damages  for  breach  of  warranty, 
as  against  the  original  warrantor,  cannot 
be  increased  by  contracts  or  expenses  sub- 
sequently incurred  or  paid  by  the  vendee  on 
account  of  independent  warranties  to  later 
purchasers.  Smith  v.  Williams,  117  Ga.  782, 
45  S.  E.  394,  97  Am.  St.  Rep.  220.  To  the 
same  effect  see  Speeding  v.  Nevell,  L.  R.  4 
C.  P.  212,  38  L.  J.  C.  P.  133. 

No  recovery  for  loss  of  profit. —  The  pur- 
chaser cannot  on  a  breach  of  the  warranty 
of  title  recover  for  the  loss  of  a  good  bar- 
gain.   Noel  V.  Wheatly,  30  Miss.  181. 

Partial  failure  of  title. —  On  a  sale  of 
property  with  warranty  of  title,  which  proves 
to  be  encumbered,  the  purchaser  is  entitled 
to  recover  as  damages  only  the  amount  paid 
to  clear  the  title  with  costs.  Western  v. 
Short,  12  B.  Mon.  (Ky.)  153.  See  also 
Moorehead  v.  Davis,  92  Ind.  303  (holding 
that  where  there  is  a  partial  failure  of  title, 
the  damages  should  bear  the  same  proportion 
to  the  whole  purchase-money  as  the  value  of 
the  part  to  which  the  title  fails  bears  to  the 
whole  property,  estimated  at  the  price  paid) ; 
Carman  v.  Trude,  25  How.  Pr.  (N.  Y.)  440 
(where  there  was  a  partial  failure  of  title 
on  the  sale  of  a  patent  right,  and  it  was 
held  that  the  purchaser  was  entitled  to  re- 
cover the  difference  between  the  value  of  the 
right  actually  transferred  and  that  war- 
ranted to  exist) . 

73.  Alabama. —  Rowland  v.  Shelton,  25 
Ala.  217. 

Arkansas. —  Marlatt  v.  Clary,  20  Ark.  251. 

(^eor(/ia.— Smith  v.  Williams,  117  Ga.  782, 
45  S.  E.  394,  97  Am.  St.  Rep.  220. 

Indiana. —  Bash  v.  Young,  2  Ind.  App.  297, 
28  N.  E.  344. 

Maine. —  Eldridge  v.  Wadleigh,  12  Me.  371. 

Mississippi. —  Noel  v.  Wheatly,  30  Miss. 
181. 

Missouri. —  Johnson  v.  Blanks,  34  Mo.  255 ; 
Shultis  V.  Rice,  114  Mo.  App.  274,  89  S.  W.  357. 

New  York. —  Jennings  i').  Whittemore,  2 
Thomps.  &  C.  377;  Schnurmacher  v.  Kennedy, 
88  N.  Y.  Suppl.  943;  Armstrong  v.  Percy,  5 
Wend.  535.  Compare  Weston  v.  Chamberlain, 
56  Barb.  415. 

Oregon. —  Balte  v.  Bedemiller,  37  Oreg.  27, 
60  Pac.  601,  82  Am.  St.  Rep.  737. 

Tennessee. —  Brown  v.  Woods.  3  Coldw.  182. 

United  States.—  Houser  v.  U.  S ,  39  Ct.  CI. 
508. 

England. —  Spedding  v.  Nevell,  L.  R.  4 
C.  P.  212,  38  L.  J.  C.  P.  133. 

74.  Schnurmacher  v.  Kennedy,  88  N.  Y. 
Suppl.  943;  Armstrong  v.  Percy,  5  Wend, 
(N.  Y.)  535.    And  see  Smith  v.  Williams, 
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actual  damage  has  been  suffered  by  the  purchaser  only  nominal  damages  can  be 
recovered.^' 

1.  Trial  —  (i)  In  General.  Where  breach  of  warrant}^  is  alleged  in  defense 
in  an  action  on  a  note,  given  for  the  price  of  goods,  plaintiff  cannot  acquire  the 
right  to  open  and  close  by  unnecessary  allegations  in  his  complaint  and  repl}^  that 
he  purchased  the  note  for  a  valuable  consideration  before  maturity  and  without 
notice  of  any  defense. '^'^  Where  the  answer  pleads  breach  of  warranty  and  also 
rescission,  the  statement  of  defendant's  counsel  in  his  opening  that  the  defense 
is  breach  of  warranty  is  not  in  abandonment  of  the  defense  of  rescission.''^  A  sale 
of  the  goods  may  be  ordered  pending  an  action  for  breach  of  warranty.''^ 

(ii)  Questions  For  Jury  —  (a)  Existence  and  Scope  of  Warranty.  Ordi- 
narily it  is  a  question  for  the  determination  of  the  jury  whether  a  statement 
made  by  the  seller  to  the  buyer  is  a  warranty,''^  or  whether  such  statement  is 


117  Ga.  782,  45  S.  E.  394,  97  Am.  St.  Rep. 
220. 

75.  O'Brien  r.  Jones,  91  N.  Y  193;  Burt 
V.  Dewey,  40  N.  Y.  283,  100  Am.  Dee.  482. 

76.  Steele  v.  Hinshaw,  14  Ind.  App.  384, 
42  N.  E.  1034. 

77.  Shaen  v.  Gumpert,  4  N.  Y  Suppl.  553. 

78.  Bartholomew  v.  Freeman,  3  C.  P.  D. 
316,  38  L.  T.  Rep.  N.  S.  814,  26  Wkly.  Rep. 
743. 

79.  Alabama.—  Claghorn  v.  Lingo,  62  Ala. 
230;  Williams  v.  Cannon,  9  Ala  348;  Ricks 
v.  Dillahunty,  8  Port.  133. 

Arkansas. —  Sauerman  v.  Simmons,  74  Ark. 
563,  86  S.  W.  429:  Buckman  v.  Haney,  11 
Ark.  339. 

California. —  McLennan  v.  Ohmen,  75  Cal. 
558,  17  Pac.  687;  Polhemus  v.  Heiman,  45 
Cal.  573. 

Georgia. —  Terhnne       Dever,  36  Ga.  648. 

Illinois. —  Thorne  v.  McVeagh,  75  111.  81; 
Kankakee  Stone,  etc.,  Co.  v.  Ugrow,  36  111. 
App.  448. 

Indiana. —  Jones  v.  Quick,  28  Ind.  125; 
House  V.  Fort,  4  Blackf.  293: 

/oim.— Figge  V.  Hill,  61  Iowa  430,  16 
N.  W.  339;  Hughes  v.  Funston,  23  Iowa 
257. 

Kentucky. —  Lamme  v.  Gregar,  1  Mete.  444, 
71  Am.  Dec.  489. 

Massachusetts. —  Edgar  v.  Joseph  Breck, 
etc.,  Corp.,  172  Mass.  581,  52  N.  E.  1083. 

Michigan. —  Dake  Engine  Mfg.  Co.  v.  Hur- 
ley, 99  Mich.  16,  57  N.  W.  1044. 

Mississippi. —  Kinley  v.  Fitzpatvick,  4  How. 
59,  34  Am.  Dec.  108.' 

New  Hampshire. —  Morrill  ?;.  Wallace,  9 
N.  H.  111. 

New  Jersey. — Phillips  v.  Crosby,  70  N.  J.  L. 
785,  59  Atl.  142;  Wolcott  r'.  Mount,  36 
N.  J.  L.  262,  13  Am.  Rep  438. 

New  YorA-.— Titus  v.  Poole,  145  N.  Y. 
414,  40  N.  E.  228;  Rilev  r.  Rea,  18  N.  Y. 
Suppl.  .597. 

North  Carolina. —  Harriss  v.  Canaday,  149 
N.  C.  81,  62  S.  E.  771;  Wrenn  r.  Morgan, 
148  N.  C.  101,  61  S.  E.  641;  Starnes  v. 
Erwin,  32  N.  C.  226;  Foggart  r.  Black- 
weller,  26  N.  C.  238;  Baum  Stevens,  24 
N.  C.  411. 

North  Dakota. —  Larson  r.  Caldor.  16  N.  D. 
248,  113  N.  W.  103. 

Pennsylvania. —  Herman  r.  Brinker,  17  Pa. 
[31] 


Super.  Ct.  177;  Neilson  v.  Wetherill,  1  Phila. 
207. 

Vermont. —  Hobart  V.  Young.  63  Vt.  363, 
21  Atl.  612,  12  L.  R.  A.  693;  Foster  v.  Cald- 
well, 18  Vt.  176. 

Wisconsin. —  Boothby  v.  Scales,  27  Wis. 
626. 

United  States. —  Shippen  v.  Bowen,  122 
U.  S.  575,  7  S.  Ct.  1283,  30  L.  ed.  1172. 

England. —  Power  v.  Barham,  4  A.  &  E.  473, 
31  E.  C.  L.  216,  7  C.  &  P.  356,  32  E.  C.  L. 
654,  1  Harr.  &  W.  683,  5  L.  J.  K.  B.  88,  1 
M.  &  Rob.  507.  6  N.  &  M.  62. 

Actual  or  constructive  intent. —  The  jury 
must  be  satisfied  that  the  vendor  actually, 
and  not  constructively,  consented  to  be  bound 
for  the  truth  of  his  representation.  Mc- 
Allister V.  Morgan,  29  Pa.  Super.  Ct.  476. 

Character  of  sale. —  Whether  the  sale  was 
one  from  description  only,  or  whether  it  was 
a  sale  by  sample,  from  which  a  warranty 
could  be  implied,  is  for  the  jury.  Henry  r. 
Taleott,  175  N.  Y.  385,  67  N.  E.  617,  13 
N.  Y.  Annot.  Cas.  219  [reversing  71  N.  Y. 
App.  Div.  616,  76  N.  Y.  Suppl.  1032]. 

Fact  not  intention. —  The  question  for  the 
jury  is  not  whether  the  vendor  intended  to 
warrant,  but  whether  he  did  warrant,  and 
this  is  to  be  determined  by  the  language 
used.    Smith  r.  Justice,  13  Wis.  600. 

Terms  of  contract.— Where  plaintiff  sues 
for  a  breach  of  warranty  of  seed  sold,  and 
defendant  relies  on  a  notice  on  the  packages 
and  bill  heads,  which  plaintiff  i^aw,  to  re- 
lieve him  from  the  warranty,  whether  this 
notice  formed  a  part  of  the  contract  is  a 
question  for  jurv.  Coates  r.  Harvev,  2  N.  Y. 
Suppl.  5.       ■  ' 

Substituted  contract. —  Whetlier  a  war- 
ranty contained  in  the  original  contract  of 
sale  is  included  in  a  contract  substituted 
therefor  is  for  the  jufv.  Powers  Briggs, 
139  Mich.  664.  103  N.  w.  194.  See  also 
Olson  r.  Aultman  Co..  81  Minn.  11,  83  N.  W. 
457. 

Implied  warranty. —  In  an  action  to  re- 
cover the  price  of  goods  sold  and  delivered, 
binding  instructions  for  plaintiff  are  ]iroper, 
wiiere  defendants  have  failed  to  sliow  any 
facts  from  whicli  an  implied  warranty  of 
quality  could  be  legit iniatoly  drawn,  and  it 
also  appears  that  they  had  used  all  the 
material   purchased,   and   had  not  returned 
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merely  an  expression  of  opinion. And  the  question  with  the  jury  should 
always  be,  do  the  words  proven  fairly  show  that  they  were  intended  and  under- 
stood by  the  parties  at  the  time  of  the  sale  or  exchange  as  a  warranty?  If 
they  do,  then  they  must  be  so  considered. Where,  however,  the  evidence  is 
such  as  leaves  no  doubt  as  to  the  legal  force  of  the  language  of  the  representation, 
the  court  may,  and  should,  declare  its  effect. It  is  a  question  for  the  jury 
whether  the  buyer  relied  on  the  statement  as  a  warranty,  or  upon  his  own  knowl- 
edge in  making  the  purchase.^*  The  construction  of  a  written  warranty  is  for 
the  court, but  ordinarily  when  the  warranty  is  oral  it  is  for  the  jury  to  interpret 
the  language  used.^^ 

(b)  Breach  of  Warranty  and  Damages  Therefor.  It  is  a  question  for  the  jury 
whether  there  has  been  a  breach  of  the  warranty, or  whether  the  defect  is  within 


or  offered  to  return  any  of  it.  Walker  v. 
Taylor,  19  Pa.  Super.  Ct.  39.  Where  a  seller 
denied  in  his  pleading  and  evidence  that 
any  express  warranty  had  been  made  in  the 
sale  of  goods,  and  the  buyer  pleaded  implied 
warranty,  as  well  as  express  warranty,  the 
buyer  was  entitled  to  have  the  issue  of  im- 
plied warranty  considered;  there  being  evi- 
dence on  which  a  finding  of  implied  warranty 
could  rest.  Conkling  Standard  Oil  Co., 
138  Iowa  596,  116  N.  W.  822. 

Sufficiency  of  evidence  to  warrant  a  sub- 
mission to  the  jury  is  considered  in  Sauer- 
man  v.  Simmons,  74  Ark.  563,  86  S.  W.  429; 
Conkling  v.  Standard  Oil  Co.,  138  Iowa  596, 
116  N.  W.  822;  Scott  v.  Raymond,  31  Minn. 
437,  18  N.  W.  274;  Wilbur  i\  Cartright,  44 
Barb.  (N.  Y.)  536;  Rogers  v.  Ackerman,  22 
Barb.  (N.  Y.)  134;  Brower  v.  Lewis,  19 
Barb.  (N.  Y.)  574;  Quintard  v.  Newton,  5 
Rob.  (N.  Y.)  72;  Coates  v.  Harvey,  10  N.  Y. 
St.  276. 

80.  Alabama. —  Bradford  v.  Bush,  10  Ala. 
386. 

California. —  McLennan  v.  Ohmen,  75  Cal. 
558,  17  Pac.  687. 

Maryland. —  Horner  v.  Parkhurst,  71  Md. 
110,  17  Atl.  1027. 

Missouri. —  Galbreath  v.  Carnes,  91  Mo. 
App.  512;  Ramsberger  v.  Ing,  55  Mo.  App. 
62L 

Nebraska. —  Halliday  v.  Briggs,  15  Nebr. 
219,  18  N.  W.  55. 

New  York. —  Murray  v.  Smith,  4  Daly  277. 

North  Carolina. —  McKinnon  v.  Mcintosh, 
98  N.  C.  89,  3  S.  E.  840. 

Vermont. —  Beals  v.  Olmstead,  24  Vt.  114, 
58  Am.  Dec.  150;  Beeman  v.  Buck,  3  Vt. 
53,  21  Am.  Dec.  571. 

Wisconsin. —  Congar  v.  Chamberlain,  14 
Wis.  258. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1304. 

Soundness.— Whether  an  affirmation  of 
soundness  was  a  warranty  is  for  the  jury. 
Humphreys  v.  Comline,  8  Blackf.  (Ind.)  516; 
Tuttle  V.  Brown,  4  Gray  (Mass.)  457,  64 
Am.  Dec.  80;  Duffee  v.  Mason,  8  Cow.  (K  Y.) 
25;  McFarland  v.  Newman,  9  Watts  (Pa.) 
55,  34  Am.  Dec.  497;  Bond  v.  Clark,  35  Vt. 
577 ;  Foster  v.  Caldwell,  18  Vt.  176. 

81.  Jones  v.  Quick,  28  Ind.  125 

82.  Halliday  v.  Briggs,  15  Nebr.  219,  18 
N.  W.  55. 

83.  Jones  v.  Quick,  28  Ind.   125;  Dake 
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Engine  Mfg.  Co.  v.  Hurley,  99  Mich.  16,  57 
N.  W.  1044;  Woods  v.  Thompson,  114  Mo. 
App.  38,  88  S.  W.  1126;  Galbreath  v.  Carnes, 
91  Mo.  App.  512. 

Sufficiency  of  evidence  to  warrant  a  sub- 
mission to  the  jury  of  the  question  whether 
the  purchaser  relied  on  the  statements  as  a 
warranty  is  considered  in  Woods  v.  Thomp- 
son, 114  Mo.  App.  38,  88  S.  W.  1126. 

84.  Toner  v.  Zell,  149  Pa.  St.  458,  27  Atl. 
304;  Venning  v.  Gantt,  Cheves  (S.  C.)  87. 

85.  Claghorn  v.  Lingo,  62  Ala.  230. 

86.  Americus  Grocery  Co.  v.  Brackett,  119 
Ga.  489,  46  S.  E.  657;  Lindsay  v.  Davis,  30 
Mo.  406;  Brooks  v.  McDonnell,  41  Wis.  139. 

87.  Alabama. —  Kennebrew  v.  Southern 
Automatic  Electric  Shock  Mach.  Co.,  105 
Ala.  377,  17  So.  545. 

Illinois. — Lanz  v.  Wachs,  50  111.  App.  262; 
Kankakee  Stone,  etc.,  Co.  v.  Ugrow,  36  111. 
App.  448. 

Kentucky. — Gardner  v.  Winter,  117  Ky. 
382,  78  S.  W.  143,  25  Ky.  L.  Rep.  1472,  63 
L.  R.  A.  647. 

Michigan. —  Van  Hoesen  v.  Cameron,  54 
Mich.  609,  20  N.  W.  609.  And  see  American 
Glue  Co.  V.  Rayburn,  150  Mich.  616,  114 
N.  W.  395. 

New  Hampshire. —  Alexander  v.  Dutton,  58 
N.  H.  282;  Haynes  v.  Flanders,  27  N.  H.  210. 

New  York. —  Egbert  v.  Hanford  Produce 
Co.,  92  N.  Y.  App.  Div.  252,  86  N.  Y.  Suppl. 
1118;  Van  Pub.  Co.  v.  Westinghouse,  72 
N.  Y.  App.  Div.  121,  76  N.  Y.  Suppl.  340; 
Carkton  v.  Lombard,  19  N.  Y.  App.  Div.  297, 
46  N.  Y.  Suppl.  120  [affirmed  in  (1900)  56 
N.  E.  1133]. 

North  Carolina. —  Tyson  v.  Tyson,  92  N.  C. 
288. 

Ohio. —  Covalt  v.  Thompson,  2  Ohio  Dec. 
(Reprint)  374,  2  West.  L.  Month.  546. 

Pennsylvania. —  Whitaker  v.  Alexander 
Lumber  Co.,  3  Pa.  Super.  Ct.  325;  Butz  r. 
Manwiller,  2  Woodw.  260. 

Washington. — Buchanan  v.  Laber,  39  Wash. 
410,  81  Pac.  911;  Elliott  v.  Puget  Sound 
Steamship  Co.,  22  Wash.  220,  60  Pac.  410. 

Identity  of  goods. —  Where,  in  an  action  for 
the  price  of  goods  sold  under  a  warranty, 
the  evidence  on  behalf  of  defendant  tended  to 
show  that  the  goods  received  were  different 
from  those  inspected  by  the  purchaser  at  the 
place  where  bought,  it  raises  an  issue  of  fact 
as  to  the  identity  of  the  goods  and  breach  of 
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the  exceptions  of  the  warranty,  or  is  due  to  causes  arising  subsequently  to 
the  sale,^*^  such  as  improper  use  or  mismanagement."^'  The  amount  of  damages 
for  the  breach  is  also  for  the  jury/^  and  their  verdict  will  not  ordinarily  be 
disturbed.®" 

(c)  Notice  of  Defects  and  Return  of  Goods.  It  is  also  a  question  for  the  jury 
whether  notice  of  defects  was  given  as  required  by  the  contract."'^  So  too  whether 
a  reasonable  time  has  been  allowed  for  the  seller  to  remedy  the  defects  is  for  the 
jury,®"^  and  whether  under  a  condition  providing  for  a  return  of  the  goods  the 
return  was  made  within  a  reasonable  time.®'^  It  is  also  a  question  for  the  jur^^ 
whether  the  notice  was  waived  by  the  seller.®^ 

(d)  Waiver.  Whether  there  has  been  a  waiver  of  the  warranty  and  the  breach 
thereof  is  also  for  the  jury.^^ 

(ill)  Instructions.    The  instructions  should  be  responsive  to  and  cover  the 


warranty  which  should  have  been  submitted 
to  a  jury.  Hutchinson  v.  Doyle,  170  N.  Y. 
577,  63  N.  E.  60. 

Sufficiency  of  evidence  to  warrant  sub- 
mission to  the  jury  of  the  fact  of  breach  is 
considered  in  MoCormick  Harvesting  Mach. 
Co.  V.  Brower,  94  Iowa  144,  62  N.  W.  700  ; 
Davis  V.  J.  I.  Case  Threshing  Mach.  Co.,  80 
S.  W.  1145,  26  Ky.  L.  Kep.  235;  Morgan  v. 
Powers,  66  Barb.  (N.  Y.)  35. 

88.  McFall  v.  Walker,  25  Tex  327. 

89.  Leopold  v.  Van  Kirk,  27  Wis.  152. 

90.  Avery  Planter  Co.  v.  Bigg,  56  111.  App. 
599;  Mack  v.  Sloteman,  21  Fed.  109. 

91.  Dill  V.  OTerrell,  69  Ind.  500;  Otto  v. 
Braman,  142  Mich.  185,  105  N.  W.  601; 
Maxted  v.  Fowler,  94  Mich.  106,  53  K  W. 
921;  Liebermann  v.  Lippert,  109  Wis.  1,  85 
N,  W.  126. 

Abatement  of  price. —  Where,  in  an  action 
for  the  balance  of  the  price  of  onion  sets,  the 
evidence  showed  that  they  were  in  bad  con- 
dition when  delivered,  it  was  for  the  jury  to 
determine  whether  the  agreed  price  should 
be  abated,  although  the  purchaser  had  not 
returned  them  to  the  seller,  as  he  could  re- 
tain them  and  bring  his  cross  action  for 
breach  of  implied  warranty  of  merchantable- 
ness,  or  prove  their  real  value  and  abate  re- 
covery pro  tanto.  Frith  v.  Hollan,  133  Ala. 
583,  32  So.  494,  91  Am.  St.  Rep.  54. 

92.  Dill  V.  O'Ferrell,  69  Ind.  500. 

93.  McCormick  Harvesting  Mach.  Co.  V. 
Brower,  88  Iowa  607,  55  N.  W.  537. 

Trial  of  machine  and  notice  of  defects. — 
Where  defendant  in  an  action  on  notes  given 
for  the  price  of  a  machine  claimed  damages 
for  the  breach  of  warranty,  and  a  letter  from 
him,  given  in  evidence,  showed  that  he  al- 
lowed three  months  to  elapse  before  giving 
the  machine  a  trial,  and  the  oral  testimony 
showed  that  the  trial  was  made  promptly,  and 
a  notice  given  to  plaintiff's  agent  that  the 
machine  did  not  work,  it  was  proper  to  sub- 
mit to  the  jviry  the  question  whether  the  trial 
was  made  in  a  reasonable  time.  Keystone 
Mfg.  Co.  V.  Forsythe,  123  Mich.  626,  82  N.  W. 
521. 

Good  faith  of  purchaser. —  Where  pur- 
chasers obtained  a  credit  on  the  account  for 
goods  sold,  and  obtained  an  extension  of  time 
for  payment,  and  presented  no  claim  for 
breach  of  warranty  of  quality  until  they 


filed  their  answer  in  an  action  for  the  price, 
such  facts  should  be  considered  by  the  jury 
on  the  question  as  to  defendants'  good  faith. 
Fuller  V.  Harris,  48  Wash.  519,  93  Pac.  1080. 

94.  Pvobinson  v.  Berkey,  111  Iowa  550,  82 
N.  W.  972. 

Remedying  defects. —  Whether  the  pur- 
chaser of  a  threshing  machine  has  complied 
with  the  requirement  of  the  contract  of  sale 
that  he  "  furnish  friendly  assistance  to  rem- 
edy the  defects  "  is  a  question  for  the  jury, 
where  the  first  man  sent  by  the  seller  spent 
part  of  a  day  trying  without  success  to 
make  the  machine  work,  and  left,  stating 
that  he  would  bring  an  expert,  and  on  his 
bringing  him  several  days  later,  the  purchaser 
refused  to  assist,  except  to  operate  the  en- 
gine. Zimmerman  v.  Robinson,  118  Iowa 
117,  91  N.  W.  918. 

Time  to  remedy  defects. —  Whether  the 
purchaser  of  a  machine  gave  it  a  reasonable 
test,  and  whether,  after  notifying  the  seller 
that  it  was  unsatisfactory,  and  receiving  his 
promise  to  send  an  expert,  reasonable  time 
was  allowed  him  to  arrive  on  the  scene  and 
remove  the  difficulty,  is  a  question  for  the 
jury.  Haney-Campbell  Co.  v.  Preston  Cream- 
ery Assoc.,  119  Iowa  188,  93  K  W.  297. 

95.  Webster  City  First  Nat.  Bank  r. 
Dutcher,  128  Iowa  413,  104  N.  W.  497.  1 
L.  R.  A.  N.  S.  142;  Warder,  etc.,  Co.  v. 
Home,  110  Iowa  285,  81  N.  W.  591;  South 
Bend  Pulley  Co.  v.  W.  E.  Caldwell  Co..  54 
S.  W.  12,  21  Ky.  L.  Rep.  1084;  Bailev  V. 
Emerson,  87  Mo.  App.  220;  Berry  r.  Walter 
A.  Wood  Mowing,  etc.,  Mach.  Co.,  62  Mo.  App. 
41;  Skeen  r.  Springfield  Engine,  etc..  Co..  34 
Mo.  App.  485.  But  see  Powers  r.  Brigos,  139 
Mich.  664,  103  N.  W.  194. 

96.  Buchanan  r.  Lnber,  39  Wash.  410,  81 
Pac.  911. 

97.  loim. —  Mallorv  Commission  Co.  r.  El- 
wood,  120  Iowa  632,  95  N.  W.  176;  Robinson 
r.  Berkey,  111  Towa  550.  82  X.  W.  972. 

MassachAfseifs. — Brummett  r.  Nemo  Heater 
Co.,  177  Mass.  480,  59  N.  E.  58. 

Missouri. —  Fairbanks  r.  Baskett.  98  Mo. 
App.  53,  71  S.  W.  1113. 

Texas. —  Havden  r.  Houghton.  (Civ.  \pp. 
1894)  24  S.  W.  803. 

T'tiifcd  SUntes. —  English  Sjiokane  Com- 
mission Co..  48  Fed.  f9(!. 

See  43  Cent.  Dig.  tit.  "  Sales."  130S. 

[VII,  J,  S,  1,  (III^] 


484    [35  Cye.J 


SALES 


issues  raised/^  and  should  be  sufficiently  specific. Where  the  gravamen  of  the 
action  is  breach  of  warrant}^  although  fraud  is  also  alleged,  invstmctions  per- 
mitting a  recovery  on  proof  of  fraud  without  proof  of  warranty  are  not  proper,^ 
although  such  instructions  should  be  given  if  the  pleading  raise  both  the  issue 
of  breach  of  warranty  and  misrepresentation  and  fraud."  If  the  declaration 
counts  on  express  warranty  and  also  on  an  implied  warranty,  an  instruction 
which  ignores  one  class  of  warranty  is  improper;^  but  if  the  declaration  counts 
only  on  an  express  warranty  it  is  not  error  to  withdraw  from  the  jury  the  question 
of  implied  warranty.^  Moreover,  the  instructions  should  be  restricted  to  the 
breach  of  the  particular  warranty  on  which  the  action  is  based,  and  instructions 
allowing  recovery  for  other  defects  not  covered  by  such  warranty  are  erroneous.^ 
If  the  warranty  covers  several  defects  it  is  proper  to  instruct  the  jury  to  find  for 
the  purchaser  if  any  of  such  defects  exist  if  the  pleadings  are  broad  enough  to 
cover  such  defects,  although  special  defects  are  made  the  ground  of  complaint.® 
An  instruction  which  invades  the  province  of  the  jury  as  to  the  existence  of  a 
warranty  or  its  breach  is  of  course  improper.'^    A  refusal  by  the  court  to  give 


98.  Skipper  v.  Johnson,  21  Ga.  310; 
Mathers  r.  Morris,  95  111.  App.  541;  Monu- 
mental Bronze  Co.  v.  Doty,  92  Mo.  App.  5 ; 
Klipstein  v.  Raschein,  117  Wis.  248,  94  N.  W. 
63. 

Sufficiency  of  instructions  to  cover  the 
issues  see  Fraternal  Constr.  Co.  r.  Jackson 
Foundry,  etc.,  Co.,  89  S.  W.  265,  28  Kv.  L. 
Rep.  383. 

False  issue. —  An  instruction  which  raises 
a  false  issue  is  erroneous.  Barton  Chicago 
Fire  Proof  Covering  Co.,  113  Mo.  App.  462, 

87  S.  W.  599. 

Fraud  of  seller.— In  an  action  on  a  note 
given  for  the  purchase-price  of  horses,  where 
defendant  pleaded  fraudulent  concealment  of 
the  true  condition  of  some  of  the  horses,  and 
there  is  evidence  tending  to  support  the  plea, 
the  court  should  instruct  on  that  issue. 
Bovlan  r.  McMillan,  137  Iowa  142,  114  K  W. 
630. 

Instructions  held  to  be  within  issues  see 

Hein  r.  Mildebrandt,  134  Wis.  582,  115  N.  W. 
121. 

Instructions  held  proper  as  excluding  im- 
material issues  see  Sherwood  r.  Hulett.  134 
Wis.  561,  114  N.  W.  1111. 

99.  Hein  v.  Mildebrandt,  134  Wis.  582,  115 
N.  W.  121,  holding  certain  instruction  to  be 
sufficiently  specific. 

1.  Bartholomew  r.  Bushnell,  20  Conn.  271, 
52  Am.  Dec.  338;  Wallace  v.  Wren,  32  111. 
146;  Abel  r.  Murphy  43  Misc.  (N.  Y.)  648, 

88  N.  Y.  Suppl.  256. 

2.  Nations  v.  Love,  (Tex.  Civ.  App.  1894) 
26  S.  W^  232. 

3.  Thorne  v.  McVeagh,  75  111,  81;  Boylan 
V.  McMillan,  137  Iowa  142,  114  N. '  W. 
630. 

Sufficiency  of  instruction. —  In  an  action  by 
a  buyer  for  a  breach  of  warranty  of  quality 
where  he  alleged  both  an  express  and  an  im- 
plied warranty,  and  there  was  evidence  that 
it  was  the  purpose  and  intent  of  the 
transaction  to  furnish  goods  suitable  for  the 
buyers'  trade,  an  instruction  to  find  for  the 
buyer  if  the  jury  found  that  it  was  the  un- 
derstanding that  the  goods  were  to  be  good 
and  merchantable,  and  they  were  not  so,  but 
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not  mentioning  express  warranty,  was  not 
objectionable,  as  submitting  only  that  theory 
to  the  jury.  Fay  Fruit  Co.  v.  Talerico,  (Tex. 
Civ.  App.  1902)  69  S.  W.  196. 

4.  Douglass  'C.  Moses,  89  Iowa  40,  56  K  W. 
271,  48  Am.  St.  Rep.  353. 

5.  Walter  A.  Wood  Mowing,  etc..  Mach.  Co. 
V.  Field,  8  Ind.  App.  107,  35  N.  E.  516; 
Storrs  r.  Emerson,  72  Iowa  390,  34  N.  W. 
176;  Lander  v.  Sheehan,  32  Mont.  25,  79  Pac. 
406. 

What  constitutes  breach. —  In  an  action  by 
the  seller  for  the  price  of  dust  collectors  for 
ore  pulverizers  warranted  to  both  convey  and 
separate  ore,  a  charge  that,  if  the  machine 
failed  to  do  both,  there  was  a  breach  of  the 
warrantA^  was  not  objectionable  as  requiring 
a  failure  to  both  convey  and  separate,  to  con- 
stitute a  breach.  Allington,  etc.,  Mfg.  Co.  w 
Detroit  Reduction  Co.,  133  Mich.  427,  95 
N.  W.  562. 

Scope  of  instruction. —  Where,  in  an  action 
for  breach  of  warranty  on  the  sale  of  cattle, 
there  was  no  claim  that  there  was  any 
breach,  save  that  the  animals  had  a  certain 
disease,  and  no  other  breach  submitted  to  the 
jury,  an  instruction  that  if  there  was  a  war- 
ranty of  any  or  all  of  the  cattle,  and  it  had 
been  broken,  plaintiff  was  entitled  to  dam- 
ages, was  not  erroneous,  on  the  theory  that 
it  did  not  limit  the  jury  to  the  particular 
breach  relied  on.  Mitchell  v.  Pinckney,  127 
Iowa  696,  104  N.  W.  286. 

Modification  of  warranty. —  Where  the 
original  warranty  was  modified  and  a  war- 
ranty differing  in  terms  agreed  on,  instruc- 
tions which  submitted  questions  as  to  breach 
of  the  first  warranty,  and  allowed  them  to 
award  defendant  damages  for  such  breach 
were  erroneous.  Dake  Engine  Mfg.  Co.  v. 
Hurley,  99  Mich.  16,  57  N.  W.  1044. 

6.  Johnson  v.  Wallower,  15  Minn.  472. 

7.  Indiana. —  Reynolds  v.  Cox,  1 1  Ind.  262 ; 
Oil- Well  Supply  Co.  v.  Priddy,  41  Ind.  App. 
20O,  83  N.  E.  623. 

Iowa. — McCormick  Harvesting  Mach.  Co.  v, 
Russell,  86  Iowa  556,  53  N.  W.  310. 

Maine. — Works  v.  Croswell,  (1887)  10  Atl, 
494. 
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instructions  as  to  matters  which  are  ah-eady  covered  by  the  general  instructions 
given  is  not  prejudicial.* 

(iv)  Verdict  and  Findings.    The  verdict  and  findings  must  be  certain 
and  conform  to  the  issues/^  and  be  supported  by  the  evidence/*^  but  are  not  objec- 
tionable because  of  errors  in  the  use  of  technical  phrases,"  and  the  seller  cannot 
complain  if  the  verdict  is  more  favorable  to  him  than  his  pleadings  warrant. 
Special  findings  must  be  consistent  with  and  support  the  general  verdict. 

(v)  Judgment.  A  judgment  rendered  on  the  theory  of  a  breach  of  war- 
ranty cannot  be  supported  unless  the  breach  was  pleaded  originally  or  by  way  of 
amendment  at  the  trial.^'*  On  a  recovery  by  the  purchaser  of  the  price  or  whole 
value  of  the  goods,  the  property  therein  is  by  the  judgment  restored  to  the  seller 
on  satisfaction  thereof,^^  and  if  by  error  the  property  is  disposed  of  by,  the  buyer, 
he  must  account  to  the  seller  for  the  value. But  on  the  purchase  of  several 
articles  and  a  claim  of  breach  of  warranty  as  to  one,  there  cannot  be  a  judgment 
for  the  whole  price  and  an  order  for  the  return  of  all  the  articles. 

Review.  The  verdict  of  the  jury  as  to  the  existence  of  the  warranty 
and  the  breach  thereof  will  not  be  disturbed  on  appeal  when  there  is  evidence 
to  support  it.^*  Nor  will  the  finding  as  to  the  amount  of  damages  be  set  aside 
if  fairly  justified  by  the  evidence. Where  the  general  verdict  is  supported  the 
fact  that  the  special  findings  were  not  justified  by  the  evidence  will  not  call  for 
a  reversal  of  the  judgment. The  admission  of  parol  testimony  that  the  machinery 
was  erected  in  accordance  with  a  plan  furnished  by  the  seller  and  the  overruling 
of  the  seller's  objection  to  such  evidence  on  the  ground  that  the  plan  should  be 
produced  is  harmless  when  no  attempt  is  made  to  show  that  the  plan  was  devi- 
ated from.^^    Where,  in  an  action  for  damages  for  breach  of  warranty,  the  general 


North  Carolina. —  Drake  f.  Bains,  53  N.  C. 
122 ;  Henson  v.  King,  48  N.  C.  419. 

Ohio. —  Hadley  r.  Clinton  County  Import- 
ing Co.,  13  Ohio  St.  502,  82  Am.  Dec.  454. 

Wisconsin. —  Larson  c.  Aultman,  etc.,  Co., 
86  Wis.  281,  56  N.  W.  915,  39  Am.  St.  Rep. 
893. 

Directing  verdict. —  Evidence  held  insuffi- 
cient to  authorize  the  directing  of  a  verdict 
for  defendants  sec  Excelsior  Coal  Co.  v. 
Gildersleeve,  160  Fed.  47,  87  C.  C.  A. 
202. 

8.  Chadsey  v.  Greene,  24  Conn.  562; 
Horner  v.  Parkhurst,  71  Md.  110,  17  Atl. 
1027. 

9.  Aultman,  etc..  Mach.  Co.  r.  Cappleman, 
36  Tex.  Civ.  App.  523,  81  S.  W.  1243. 

Sufficiency  of  verdict. —  In  an  action  for 
damages  caused  by  a  false  warranty  in  the 
sale  of  a  horse  a  scaled  verdict  to  the  effect 
"  that  the  horse  was  lame  otherwise  than 
warranted  on  the  sale,  that  there  was  a  war- 
ranty, and  that  the  plaintiff  was  entitled  to 
ii>95  damages,"  is  in  substance  a  general  ver- 
dict for  ninety-five  dollars  and  properly  re- 
ceived as  such  by  the  court.  Ross  r.  Mather. 
47  Barb.  (N.  Y.)  582. 

Absence  of  finding. —  In  an  action  for  goods 
sold,  the  absence  of  a  finding  on  the  facts  al- 
leged in  the  ansAver  as  constituting  a  ]>iir- 
chase  with  ^^arrallty,  of  which  it  avers  a, 
breach,  is  equivaleni.  to  a  finding  against  de- 
fendant as  to  such  i'aets.  Levi  r.  Allen.  15 
hid.  App.  38,  43  "N.  E.  571. 

Construction  of  particular  verdict  see 
Liljeblad  r.  Sasse.  (T(>\'.  Civ.  Ann.  1!)()S)  108 
S.  \V.  787. 

10.  American  Seeding  Mach.  Co.  Slocum, 


58  Misc.  (N.  Y.)  458,  108  N.  Y.  Suppl. 
1042. 

11.  Anderson  f.  Duffield,  8  Tex.  237. 

12.  Milhollin  v.  Sharp,  13  Ind.  App.  697, 
41  N.  E.  552. 

13.  Hook  V.  Stovall,  26  Ga.  704,  30  Ga.  418; 
Blacker  v.  Slown,  114  Ind.  322,  16  N.  E.  621; 
Oregon  Auto-Dispatch  v.  Portland  Cordage 
Co.,  51  Greg.  583,  94  Pac.  36,  95  Pac.  498. 

14.  Lamson  Consol.  Store-Service  Co.  v. 
Hartung,  18  N.  Y.  Suppl.  143. 

15.  Ash  V.  Beck,  (Tex.  Civ.  App.  1902)  68 
S.  W.  53. 

16.  E.  T.  Kenney  Co.  i*.  Anderson,  83  S.  W. 
581,  26  Ky.  L.  Rep.  1217,  81  S.  W.  663,  26 
Ky.  L.  Rep.  367. 

17.  McCarthv  r.  Ellers,  107  N  Y.  Api). 
Div.  219,  94  N.  Y.  Su])pl.  1109. 

18.  California. —  McLennan  v.  Olimen.  75 
Cal.  558,  17  Pac.  687. 

Michigan. —  Croly  v.  Pollard.  71  Mich.  612, 
39  N.  W.  853. 

Mississippi. —  Greenville  Brick,  etc.,  Co.  r. 
Hyatt,  etc.,  Mfg.  Co.,  (  1891  )   11  So.  471. 

Nebraska. —  Bartling  r.  Behrends,  20  >^ebr. 
211,  29  N.  W.  472. 

New  Yorl-. —  Kilsbv  De  Forest.  76  N.  Y. 
App.  Div.  283.  78       Y.  Su]>pl.  yM\. 

19.  Dill  r.  (VFerrell.  69  Ind.  500:  WvckolT 
V.  Horan.  3!)  :\[inn.  429,  40  N.  W.  563:*Flatt 
r.  Osborne.  X\  ^finn.  98.  22  N.  W.  440; 
Nichols  r.  Miller,  3-1  Nebr.  459.  51  N.  W. 
1035;  Davidson  Steam  Pump  Co.  v.  Peerless 
l\rfg.  Co..  13  N.  Y.  Suppl.  268. 

20.  Short  r.  Matteson.  81   Iowa   638.  47 

N.  ^^^  S74. 

21.  I^laekmore  r.  I'airbank^^.  79  Lnva  '\82, 
44  N.  W.  548. 
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verdict  is  for  defendant,  instructions  as  to  the  measure  of  damages  are  imma- 
terial.^^ If  defendant  in  an  action  for  the  price  counter-claims  only  as  to  part 
of  the  claim  he  cannot  complain  of  an  instruction  which  makes  the  breach  of 
warranty  a  defense  to  the  whole  claim. 

VIII.  REMEDIES  OF  SELLER. 
A.  Lien  —  l.  manner  of  Creation  —  a.  Arising  From  Possession.    In  the 

absence  of  contract  provision  to  the  contrary  an  unpaid  seller  who  is  still  in  pos- 
session of  the  goods  has  a  lien  thereon  for  the  purchase-price,'"^  unless  he  has 
expressly  or  by  implication  waived  it,^^  and  so  long  as  he  remains  in  possession 
the  lien  is  valid,  even  as  against  third  persons  claiming  under  the  buyer.^*^  Actual 
physical  possession  is  not  essential,  it  being  sufficient  if  the  seller  retains  such 
possession  as  will  preserve  in  him  an  actual  control  of  the  property;  and  the 
seller  may  enforce  his  lien  if  he  has  actual  possession,  although  as  agent  or  bailee 
for  the  buyer.^^ 


22.  Simpson  V,  Baxter,  41  Kan.  540,  21 
Pac.  634. 

23.  Becker  v.  Fuels,  10  N.  Y.  Suppl.  99. 
Instruction  not  harmless. —  Where  the  issue 

was  whether  or  not  the  representation  made 
amounted  to  a  warranty  the  assumption  by 
the  judge  in  his  charge  that  the  representa- 
tion was  a  warranty  will  not  be  legalized  or 
rendered  harmless  because  the  jury  would 
have  been  warranted  in  finding  a  verdict  for 
plaintiff  upon  the  ground  of  fraud,  for  it 
cannot  be  known  that  their  verdict  was  not 
induced  by  the  charge  of  the  court.  Williams 
V.  Cannon,  9  Ala.  348. 

24.  California. —  Eads  v.  Kessler,  121  Cal. 
244,  53  Pac.  656. 

lllvnois. —  Owens  v.  Weedman,  82  111.  409. 

Maryland. —  Thompson  v.  Baltimore,  etc., 
K.  Co.,  28  Md.  396. 

Massachusetts. —  Ware  River  R.  Co.  v.  Vib- 
bard,  114  Mass.  447;  Arnold  r.  Delano,  4 
Cush.  33,  50  Am.  Dec.  754;  Barrett  V. 
Pritchard,  2  Pick.  512,  13  Am.  Dec.  449; 
Parks  V.  Hall,  2  Pick.  206. 

Michigan. —  Burke  v.  Dunn,  117  Mich.  430, 
75  N.  W.  931. 

Minnesota. —  Meyers  v.  McAllister,  94 
Minn.  510,  103  N.  W.  564. 

Missouri. —  Southwestern  Freight,  etc.. 
Press  Co.  v.  Stanard,  44  Mo.  71,  100  Am.  Dec. 
255;  Conrad  v.  Fisher,  37  Mo.  App.  352,  8 
L.  R.  A.  147. 

ISfew  York. —  Cragin  v.  O'Connell,  50  N.  Y. 
App.  Div.  339,  63  N.  Y.  Suppl.  1071  {affirmed 
in  169  N.  Y.  573,  61  N.  E.  1128]. 

Pennsylvania  —  White  v.  Welsh,  38  Pa.  St. 
396;  Camden  Nat.  State  Bank  v.  Korting  Gas 
Engine  Co.,  3  Pa.  Dist.  604. 

West  Virginia. —  Curtin  v.  Isaacsen,  36 
W.  Va.  391,  15  S.  E.  171. 

England. —  Lord  v.  Price,  L.  R.  9  Exch. 
54,  43  L.  J,  Exch.  49,  30  L.  T.  Rep.  N.  S. 
271,  22  Wkly.  Rep.  318;  Miles  v.  Gorton,  2 
Cromp.  &  M."  504,  3  L.  J.  Exch.  155,  4  Tyrw. 
295;  Ex  p.  Twining,  5  Jur.  536,  1  Mont.  D. 
&  De  G.  691 ;  Houlditch  v.  Desanges,  2  Stark. 
337,  20  Rev.  Rep.  692,  3  E.  C.  L.  434. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  861. 

Election  to  consider  conversion  as  sale. — 
Where  defendant  unlawfully  possessed  him- 
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self  of  and  converted  plaintiff's  property  to 
his  own  use,  the  right  of  election  which  the 
latter  has  to  consider  such  conversion  a  sale 
cannot  be  used  to  create  a  lien  for  the  debt 
thereby  produced  on  goods  held  by  defendant 
for  the  purpose  of  being  sold  by  him  as  a 
factor  for  plaintifT.  Thacher  v.  Hannahs,  4 
Rob.  (N.  Y.)  407. 

Substitution  of  purchaser. —  A  vendor,  who 
by  his  contract  of  sale  vests  an  absolute  title 
in  the  property  sold  in  the  vendee,  has  no 
lien  in  equity  upon  such  property,  by  reason 
of  an  unpaid  mortgage  given  by  him  upon 
other  property  to  secure  to  his  vendor  of  a 
portion  of  the  property  sold,  the  price 
of  that  portion,  although  the  vendee  has  by 
agreement  been  substituted  in  his  place  for 
the  payment  of  the  price  of  that  portion  of 
the  property  sold  to  him.  Schroeder  v.  Pat- 
erson,  4  R.  I.  516,  70  Am.  Dec.  163. 

Settlement  of  mutual  accounts. —  Where 
after  a  settlement  of  mutual  accounts  of 
which  the  price  of  goods  sold  constitutes 
merely  one  item  it  is  discovered  that  the 
seller  of  the  goods  has  paid  too  much  in 
settlement,  he  cannot  regard  such  overpay- 
ment as  unpaid  purchase-money  on  the  sale 
and  have  a  lien  therefor.  Hodgkins  v.  Den- 
net,  55  Me.  559. 

25.  See  infra,  VIII,  A,  4. 

26.  Indiana. —  Perrine  V.  Barnard,  142 
Ind.  448,  41  N.  E.  820. 

Missouri. —  Vogelsang  D.  Fisher,  (1894)  28 
S.  W.  873. 

New  York. —  Palmer  v.  Hand,  13  Johns. 
434,  7  Am.  Dec.  392. 

Wisconsin. —  Bohn  Mfg.  Co.  v.  Hynes,  83 
Wis.  388,  53  N.  W.  684. 

United  States. —  Holly  Mfg.  Co.  r.  New 
Chester  Water  Co.,  48  Fed.  879  [affirmed  in 
53  Fed.  19,  3  C.  C.  A.  399]. 

England. —  Grice  V.  Richardson,  3  App. 
Cas.  319,  47  L.  J.  P.  C.  48,  37  L.  T.  Rep. 
N.  S.  677,  26  Wkly.  Rep.  358. 

27.  Woodland  Co.  t\  Mendenhall,  82  Minn. 
483,  85  N.  W.  164,  83  Am.  St.  Rep.  445. 

28.  Grice  v.  Richswdson,  3  App.  Cas.  319, 
47  L.  J.  P.  C.  48,  37  L.  T.  Rep.  N.  S.  677,  26 
Wkly.  Rep.  358;  Townley  v.  Crump,  4 
A.  &  E.  58,  1  Harr.  &  W.  564,  5  L.  J.  K.  B. 
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b.  Reserved  in  Contract.  A  lien  on  the  goods  may  be  reserved  to  the  unpaid 
seller  by  the  provisions  of  the  contract.^®  This  hen  is  good  as  against  subsequent 
purchasers  taking  with  notice,^^  or  not  for  value,^^  but  not  as  against  bona  fide 
purchasers  for  value.^^  It  is  provided  in  some  states  by  statute  that  the  contract 
reserving  a  lien  must  be  recorded  in  order  that  the  lien  shall  be  valid  against 
creditors  and  subsequent  purchasers  in  good  faith;  but  registration  is  not  neces- 
sary as  between  the  parties.^* 

e.  Statutory  Lien.  In  some  states  a  lien  is  given  by  statute  to  the  unpaid 
vendor. But  statutes  declaring  that  personal  property  shall  not  be  exempt  from 


14,  5  N.  «&  M.  606,  31  E.  C.  L.  45;  Miles  v, 
Gorton,  2  Cromp.  &  M.  504,  3  L.  J.  Exch. 
155,  4  Tyrw.  295.  And  see  Benjamin  Sales 
(5th  ed.)  831.  Compare  Barnhill  v.  Howard, 
104  Ala.  412,  16  So.  1;  Sloan  v.  Kingore,  3 
Ind.  549. 

29.  Alahama. —  Wood  v.  Holly  Mfg.  Co., 
100  Ala.  326,  13  So.  948,  46  Am.  St.  Rep.  46. 

California. —  Cayton  v.  Walker,  10  Cal. 
450. 

Georgia. —  Mitchell  v.  Castlen.  5  Ga.  App. 
134,  62  S.  E.  731. 

Kentucky. —  Peneix  v.  Rogers,  49  S.  W. 
447,  20  Ky.  L.  Rep.  1469. 

Maine. —  Sawyer  v.  Fisher,  32  Me.  28. 

Minnesota. —  Fletcher  v.  Lazier,  58  Minn. 
326,  59  N.  W.  1040. 

Missouri. —  Farmer  v.  Moore,  73  Mo.  App. 
527. 

South  Carolina. —  Welsh  v.  Usher,  2  Hill 
Eq.  167,  29  Am.  Dee.  63. 

Texas. —  Campbell  Printing  Press,  etc.,  Co. 
V.  Powell,  78  Tex.  53,  14  S.  W.  245. 

United  States. — Gregory  v.  Morris,  96  U.  S. 
619,  24  L.  ed.  740. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  859. 

Goods  to  be  manufactured. —  It  is  com- 
petent for  parties  to  agree,  upon  the  pur- 
chase and  sale  of  property,  that  the  vendor 
shall  retain  a  lien  upon  the  art:cles  manu- 
factured from  the  property  sold,  as  well  as 
upon  the  property  itself,  and  in  such  case 
the  lien  will  attach  as  fast  as  the  new  ar- 
ticles come  into  existence.  Dunning  v. 
Stearns,  9  Barb.  (N.  Y.)  630. 

Substitution  of  contract. —  Where  a  con- 
tract for  the  sale  of  machinery  and  land 
stated  the  consideration  in  the  agc-regate,  and 
reserved  a  lien  on  all  the  property  therefor, 
and  a  subsequent  contract  stated  a  separate 
consideration  for  the  machinery,  and  recited 
the  execution  of  the  buyer's  note  therefor, 
and  stipulated  that  this  new  contract  was 
not  to  affect  the  original  contract,  "  except 
in  regard  to  the  above  property,"  and  except 
that  the  vendor  "  is  given  about  one  year  in 
which  to  perfect  his  title  to  the  property  de- 
scribed in  said  contract  and  clear  up  the 
liens  thereon,"  as  no  lien  on  the  machinery 
was  reserved  by  the  new  contract,  none  ex- 
ists, the  new  contract  being  a  substitution 
for  the  original  one  as  to  the  machinery. 
Rennebaum  v.  Atkinson,  103  Ky.  555,  45 
S.  W.  874,  20  Ky.  L.  Ro]),  254. 

Equitable  lien'.—  Wliere  the  purchaser  of 
goods  agrees  to  give  tiie  vendor  a  mortgage 
on  them  to  secure  the  purchase-price,  but  the 
mortgage  is  not  executed,  an  equitable  lien 


arises  on  the  goods  in  favor  of  the  vendor. 
Husted  V.  Ingraham,  75  N.  Y.  251;  Alexan- 
der V.  Heriot,  Bailey  Eq.  (S.  C.)  223. 

An  oral  reservation  of  a  lien  is  valid  be- 
tween the  parties  (Burnham  v.  Marshall,  56 
Vt.  365)  ;  but  not  as  against  third  persons 
(Gay  V.  Hardeman,  31  Tex.  245). 

30.  Wood  V.  Holly  Mfg.  Co.,  100  Ala.  326, 
13  So.  948,  46  Am.  St.  Rep.  56;  State  V. 
Mason,  96  Mo.  127,  9  S.  W.  19;  Evans  v. 
Sanborn,  (Tex.  1891)  18  S  W.  703;  Coleman 
V.  Dunman,  67  Tex.  390,  3  S.  W.  319;  New 
Chester  Water  Co.  v.  Holly  Mfg.  Co.,  53  Fed. 
19,  3  C.  C.  A.  399  [affirming  48  Fed.  8791. 

31.  State  V.  Mason,  96  Mo.  127,  9  S.  W. 
19;  Conrad  v.  Fisher,  37  Mo.  App  352,  8 
L.  R.  A.  147;  Arnold  v.  Carpenter,  16  R.  I. 
560,  18  Atl.  174,  5  L.  R.  A.  357. 

32.  Redenbaugh  v.  Kelton,  130  Mo.  558, 
32  S.  W.  67 ;  Lawrence  v.  Owens,  39  Mo.  App. 
318;  Hawk  v.  Applegate,  37  Mo.  App.  32; 
Haggerty  v.  Palmer,  6  Johns.  Ch.  (N.  Y.) 
437;  Neff  v.  Baker,  82  Va.  401,  4  S.  E.  620. 
And  see  College  Park  Electric  Belt  Line  v. 
Ide,  15  Tex.  Civ.  App.  273,  40  S.  W.  64. 

Rights  and  liabilities  of  bona  fide  pur- 
chasers generally  see  supra,  VI,  B,  2. 

33.  See  the  statutes.  And  see  Daniels  v. 
Thompson,  48  111.  App.  393 ;  New  Home  Sew- 
ing Mach.  Co.  V.  Beals,  44  Nebr.  816,  62 
N.  W.  1092;  Hoyt,  etc.,  Co.  V.  Weiss,  10  Tex. 
Civ.  App.  462,  32  S.  W.  86;  Bugbee  v. 
Stevens,  53  Vt.  389. 

If  the  instrument  is  fraudulently  withheld 
from  registration  the  lien  will  not  affect  the 
rights  of  creditors  who  became  such  on  the 
strength  of  the  buyer's  apparent  ownership. 
Clark  V.  B.  B.  Richards  Lumber  Co.,  68  Minn. 
282,  71  N.  W.  389. 

Retention  of  possession  by  the  seller  is  a 
substitute  for  registration.  Fitzgerald  v.  An- 
drews, 15  Nebr.  52,  17  N.  W.  370. 

34.  Cameron  v.  Jones,  41  Tex  Civ.  App. 
4,  90  S.  W.  1129. 

35.  See  the  statutes  of  the  several  states; 
and  the  cases  cited  infra,  this  note. 

La.  Civ.  Code,  art.  3227,  provides  that  the 
\endor  of  movables  has  a  preference  over 
other  creditors  of  the  vendee,  whether  the 
sale  was  made  on  credit  or  not,  if  the  prop- 
erty remains  in  the  possession  of  the  vendee. 
In  '  the  case  of  the  sale  of  agricultural 
products  the  statute  gives  a  special  lien  for 
five  days  whether  the  goods  remain  in  the 
hands  of  the  vendee  or  not.  See  Gumbel  r. 
Beer,  30  La.  Ann.  484.  An  exchange  with 
money  coiisicUMation  is  a  sale  to  the  extent  of 
such  consideration  giving  the  vendor  a  privi- 
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execution  on  a  judgment  for  the  purcliase-price  do  not  create  a  lien  in  favor  of 
the  vendor.-^'* 

2.  Extent  of  Lien.    The  hen  extends  only  to  the  purchase-price  and  does  not 


lege  (Furniss'  Succession.  34  La.  Ann.  1013), 
and  a  sale  to  a  creditor  who  gives  credit  for 
the  price  on  the  debtor's  account  and  imme- 
diately resells  for  the  same  price  is  a  valid 
sale  securing  the  creditor  a  vendor's  privi- 
lege (Gay  V.  Crichlow,  29  La.  Ann.  122). 
But  one  who  loans  another  money  with  which 
to  purchase  property,  or  pays  for  the  prop- 
erty for  another,  has  no  vendor's  lien  or  privi- 
lege thereon  (Labouisse  v.  Orleans  Cotton- 
Rope,  etc.,  Co.,  43  La.  Ann.  245,  9  So.  204)  ; 
and  the  pledgee  under  a  bill  of  sale  not  being 
an  owner,  no  vendor's  privilege  arises  from 
the  execution  by  him  of  a  counter  bill  of  sale 
retransferring  the  pledged  property  to  the 
pledgor  or  owner  (Elstner-Martin  Grocery  Co. 
V.  Lamont,  113  La.  894,  37  So.  868);  and 
where,  under  a  contract  of  sale,  by  agreement 
between  the  seller,  the  buyer,  and  a  third 
person,  such  third  person  is  substituted  as 
buyer,  the  original  buyer  does  not  become  a 
vendor  so  as  to  be  entitled  to  a  vendor's 
lien  for  the  amount  agreed  to  be  paid  to  him 
under  the  agreement  (Claycomb  v.  Bisbee,  38 
La.  Ann.  575).  The  lien  provided  for  by  the 
Louisiana  statute  may  be  assigned  with  the 
claim  for  the  purchase-money  (Jeckell  v. 
Fried,  18  La.  Ann.  192)  ;  and  is  not  depend- 
ent on  the  solvency  or  insolvency  of  the  buyer 
but  is  absolute  (Converse  r  Hill,  14  La.  Ann. 
89)  ;  and  extends  to  the  interest  as  it  be- 
comes due  on  the  price  ( Caldwell  r.  His  Cred- 
itors, 9  La.  265),  and  continues  as  long  as 
the  buyer  is  in  possession  (Flint  r.  Rawlings, 
20  La.  Ann.  557;  Penn  v.  Ott,  12  La.  Ann. 
233;  Lee  v.  Galbraith,  5  La.  Ann.  343; 
Laughlin  v.  Ganahl,  11  Rob.  140;  Hobson  v. 
Davidson's  Syndic,  8  Mart.  422,  13  Am.  Dec. 
294.  But  see  Loeb  r.  Blum,  25  La.  Ann. 
232) ,  and,  except  in  the  case  of  the  special 
privilege  on  agricultural  products  (Hawkins 
V.  Beer,  37  La.  Ann.  53;  Elkin  v.  Harvy,  20 
La.  Ann.  545;  Allen  v.  Jones,  24  Fed.  11), 
is  lost  if  the  goods  are  sold  and  delivered  to 
another  (Musson  v.  Elliott,  30  La.  Ann.  147; 
Delgado  v.  Wilbur,  25  La  Ann.  82;  Flint  f. 
Rawlings,  supra',  Laughlin  v.  Ganahl,  supra 
Willard  v.  Parker,  7  Mart.  N.  S.  483 ;  Erwin 
V.  Torrey,  8  Mart.  90,  13  Am.  Dec.  279),  un- 
less the  subpurchaser  assumes  payment  of  the 
original  seller's  claim  (Powers  r.  Hubbell, 
12  La.  Ann.  413).  The  lien  covers  the  goods 
in  the  buyer's  possession  (Millaudon  r.  New 
Orleans  Water  Co.,  11  Mart.  278;  Milne  v. 
Amelung's  Syndics,  2  Mart.  209 ) ,  and  the  pro- 
ceeds thereof  (Whipple  v.  Hertzberger,  11  La. 
Ann.  475;  Thayer  v.  Goodale,  4  La.  221; 
Prall  f.  Peet's  Curator,  3  La.  274)  ;  and  the 
vendor's  privilege  need  not  be  recorded  unless 
the  property  becomes  attached  to  the  realty 
(Swoop  v.  "St.  Martin.  110  La.  237,  34  So. 
426;  Gary  v.  Burguires,  12  La.  Ann.  227; 
State  Trust  Co.  v.  De  la  Vergne  Refrigerating 
Mach.  Co.,  105  Fed.  468.  44  C.  C.  A.  556. 
And  see  Carlin  v.  Gordy,  32  La.  Ann.  1285). 
Where  a  husband  purchases  property  during 
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the  existence  of  the  community  relation,  and 
during  such  community  transfers  it  to  his 
wife  by  a  dation  en  puiement,  the  wife's 
ownership  is  subordinate  to  the  right  of  the 
community  vendor.  Louis  Grunewald  Co.  V. 
Thompson',  104  La.  61,  28  So.  847.  Whether 
the  sale  is  subject  to  the  privilege  conferred 
by  the  Louisiana  statute  depends  on  the  place 
of  contract.  Welsh's  Succession,  111  La.  801, 
35  So.  913,  64  L.  R.  A.  823;  Erman  v.  Leh- 
man, 47  La.  Ann.  1651,  18  So.  650;  McLane  r. 
Creditors,  47  La.  Ann.  134,  16  So  764;  New- 
man v.  Sheriff,  43  La.  Ann.  712,  9  So.  439; 
Mcllvaine  v.  Legare,  36  La.  Ann.  359;  Tyree 
V.  Sands,  24  La.  Ann.  363;  Brent  v.  Shouse, 
16  La.  Ann.  158,  79  Am.  Dec.  573;  Overend 
V.  Robinson,  10  La.  Ann.  728;  Whiston  i;. 
Stodder,  8  Mart.  95,  13  Am.  Dec  281;  G.  A. 
Gray  Co.  v.  Taylor  Bros.  Tron  Works  Co.,  66 
Fed.  686,  14  C."  C.  A.  56. 

Cal.  Civ.  Code,  §  3049,  gives  a  lien  which, 
however,  is  merely  declaratory  of  the  com- 
mon-law rule  as  to  the  lien  of  a  seller  in  pos- 
session, and  the  lien  contemplated  therein 
exists  only  under  a  complete  sale  which 
passes  title  to  the  property,  and  does  not  at- 
tach where  there  was  a  mere  executory  con- 
tract to  sell  upon  compliance  with  certain 
conditions  by  the  party  proposing  to  buy. 
Eads  V.  Kessler,  121  Cal.  244,  53  Pac.  656. 

Miss.  Code,  §  1255,  declares  that  "no 
property  shall  be  exempt  from  execution  when 
the  purchase  money  thereof  forms,  in  whole 
or  in  part,  the  debt  on  which  the  judgment 
is  founded";  and  the  amendatory  act  of 
March  11,  1884,  provides  that  "if  the  plain- 
tiff shall  desire  to  establish  a  lien  on  such 
personal  property  while  in  the  hands  of  the 
first  vendee,  he  shall  .  .  .  make  affidavit  stat- 
ing that  such  property  was  sold  by  him  for 
the  debt  .  .  .  sued  on,"  etc.  This  statute  has 
been  construed  as  giving  the  seller  a  lien  only 
so  long  as  the  property  remains  in  the  hands 
of  the  first  vendee.  Frank  v.  Robinson,  65 
Miss.  162,  3  So.  253. 

36.  Howell  V.  Crawford,  77  Ark.  12,  89 
S.  W.  1046;  Barton  v.  Sitlington,  128  Mo. 
164,  30  S.  W.  514;  Lippmann  v.  Campbell,  53 
Mo.  App.  121 ;  Corning  v.  Rinehart  Medicine 
Co.,  46  Mo.  App.  16.  And  see  Parker  v. 
Rodes,  79  Mo.  88;  Haworth  V.  Franklin,  74 
Mo.  106;  Norris  v.  Brunswick,  73  Mo.  256. 

Kirby  Dig.  Ark.  §  4966,  providing  that  in  an 
action  for  the  price  of  property  in  possession 
of  the  vendee  the  court  may  order  such  prop- 
erty sequestrated,  applies  only  where  the  prop- 
erty is  in  the  possession  of  the  vendee,  and 
does  not  give  a  lien  which  can  be  enforced 
by  seizing  the  property  after  it  has  passed 
into  the  hands  of  third  parties  who  have 
purchased  the  same  for  value,  although  such 
parties  may  have  had  notice  that  the  pur- 
chase-money had  not  been  paid.  Neal  v.  Cone, 
76  Ark.  273,  88  S.  W.  952.  And  see  Roach 
r.  Johnson,  71  Ark.  344.  74  S.  W.  299 ; 
Creanor  v.  Creanor,  36  Ark.  91. 
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cover  other  claims  by  the  seller  against  the  buyer/*^'  and  will  extend  to  property 
exchanged  for  the  original  goods  only  if  so  stipulated,'^**  and  not  otherwise. A 
lien  on  personal  property,  consisting  of  perishable  articles,  provisions,  raw  mate- 
rials for  manufacturing  purposes,  and  implements  is  not  to  be  construed  so  as  to 
tie  up  the  property  from  use,  nor  so  that  the  same  kind  and  amount  of  property 
shall  be  forthcoming  in  future,  without  a  stipulation  to  that  effect;  but  the  pur- 
chaser is  bound  to  make  good  only  such  waste  thereof  as  shall  have  arisen  from 
his  fraud,  wilful  default,  or  misconduct,  and  to  give  up  the  remains  on  hand  when 
he  surrenders  the  property  in  satisfaction  of  the  debt.*° 

3.  Priorities.  The  lien  of  the  vendor  is  inferior  to  other  prior  liens;  but  is 
superior  to  the  rights  of  all  subsequent  lienors  with  notice  and  of  attaching 
creditors. 

4.  Waiver  or  Loss  of  Lien  and  Revival  —  a.  General  Rules.  The  seher's  lien 
is  lost  when  payment  is  made  or  legally  tendered,"^*  and  may  be  waived  by  acts 
or  agreements  inconsistent  with  its  existence,*^  as  where  the  seller  consents  to  a 


37.  Crommelin  v.  New  York,  etc.,  R.  Co., 
1  Abb.  Dec.  (N.  Y.)  472,  4  Keyes  90;  British 
Empire  Shipping  Co.  v.  Somes,  E.  B.  &  E. 
353,  96  E.  C.  L.  353  [affirmed  in  8  H.  L.  Cas. 
338,  6  Jur.  N.  S.  761,  30  L.  J.  Q.  B.  229,  2 
L.  T.  Rep.  N.  S.  54,  8  Wkly.  Rep.  707,  11 
Eng.  Reprint  459].  But  see  Holtz  v.  Peter- 
son, 98  Iowa  741,  62  N.  W.  19,  under  Code, 
§  2102,  giving  a  seller  of  cattle  a  lien  for 
their  feed  after  tender. 

38.  Kelsey  v.  Kendall,  48  Vt.  24. 

39.  Cowart  v.  Cowart,  3  Lea  <Tenn.)  57. 

40.  Williams  v.  Price,  5  Munf.  (Va.)  507. 

41.  Echols  V.  Head,  68  Ga.  152. 

42.  Bean  v.  Johnson,  32  S.  W.  175,  17  Ky. 
L.  Rep.  585;  New  York  Cent.  Trust  Co.  v. 
Arctic  Ice  Mach.  Mfg.  Co.,  77  Md.  202,  26 
At\.  493;  Denison  v.  Shuler.  47  Mich.  598,  11 
N.  W.  402,  41  Am.  Rep.  734. 

A  statutory  lien  on  agricultural  products 
is  superior  to  all  other  liens  if  enforced 
within  five  days  after  delivery,  under  La. 
Act,  March  15,  1855.  Miltenberger  v.  Hetch, 
13  La.  Ann.  528.  And  see  Harris  u.  Nico- 
lopulo,  38  La.  Ann.  12. 

43.  Northern  Bank  v.  Deckebach,  83  Ky. 
154;  Tuthill  V.  Skidmore,  124  N.  Y.  148,  26 
X.  E.  348;  Ward  V.  Camp,  67  Vt.  461,  32 
Atl.  236. 

44.  In  re  Seymour,  83  Mich.  496,  47  N.  W. 
321  (holding  that  where  the  seller  takes  the 
note  of  another  than  the  purchaser,  it  con- 
stitutes payment,  and  is  a  discharge  of  the 
purchase-money  lien)  ;  Martindale  r.  Smith, 
1  Q.  B.  389,  1  "G.  &  D.  1,  5  Jur.  932,  10  L.  J. 
Q.  B.  155,  41  E.  C.  L.  592.  And  see  Johnson 
V.  Dickinson,  78  N.  Y.  42.  holding  that  the 
acceptance  of  a  dividend  in  bankruptcy  ex- 
tinguishes the  lien. 

But  a  mere  recital  in  the  bill  of  sale  that 
payment  has  been  made  is  not  conclusive  on 
the  seller.    Vaughn  v.  Wood,  5  Ala.  304. 

45.  Pickett  Bullock,  52  N.  H.  354;  Mat- 
ter of  Leith,  L.  R.  1  P.  C.  296,  12  Jur.  N.  S. 
967,  36  L.  J.  P.  C.  17,  4  Moore  P,  C.  N.  S. 
158,  15  Wkly.  Rep.  534.  16  Eng.  Reprint  276. 

Where  the  lien  is  reserved  in  the  contract 
(see  supra,  VTTT,  A,  1,  b).  it  may  be  waived 
by  agreement  ( Finn  r.  Donahue,  87  Mich.  292. 
49  N.  W.  632),  and  as  to  third  persons  by 
laches  in  enforcing  the  lien  after  default  in 


payment  (St.  Louis  Iron,  etc..  Works  v. 
Kimball,  53  111.  App.  636),  and  payment  of 
the  price  terminates  the  lien  ( Cory  f.  Barnes, 
63  Vt.  456,  21  Atl.  384,  holding  that  where 
the  vendee  paid  the  amount  due,  and  the 
vendor  agreed  to  indorse  such  payment  on 
the  note,  but  did  not  do  so,  and  afterward 
the  parties  agreed  to  apply  such  payment  to 
another  note,  in  the  interval  between  the 
payment  and  the  agreement  to  apply  it  on  the 
other  note^  the  vendor  had  no  lien  on  the 
property).  But  if  by  the  terms  of  the  agree- 
ment the  lien  is  reserved  on  all  of  the  arti- 
cles until  the  whoe  amount  is  paid  payment 
of  the  price  of  one  of  the  articles  does  not 
release  the  lien  thereon  (Wood  i\  Holly  Mfg. 
Co.,  100  Ala.  326,  13  So.  948,  46  Am.  St. 
Rep.  56 ) ,  nor  will  a  commingling  of  the  goods 
with  other  articles  belonging  to  the  buyer 
terminate  the  lien  if  they  can  be  easily 
separated-  (General  Electric  Co.  v.  Transit 
Equipment  Co.,  57  N.  J.  Eq.  460,  42  Atl. 
101),  and  a  reserved  lien  is  not  lost  by  de- 
livery of  the  goods  (Barnett  r.  Mason.  7  Ark. 
253;  Woodland  Co.  v.  Mendenhall.  82  Minn. 
483,  85  N.  W.  164,  83  Am.  St  Rep.  445; 
Gregory  v.  Morris,  96  U.  S.  619,  24  L.  ed. 
740),  nor  by  taking  a  note  for  the  price 
(Crosby  v.  Redman,  70  Me.  56).  Where,  on 
original  sales,  notes  are  given  to  secure  pay- 
ment, and  on  their  maturity  new  notes  are 
given,  not  corresponding  to  those  maturing, 
but  for  the  balance  due  on  account  of  the 
various  sales,  such  sales  are  still  distinct : 
the  intention  being,  by  giving  the  renewal 
notes  for  the  balance,  simply  to  extend  the 
time  of  payment  and  not  merge  the  various 
accounts,  so  as  to  deprive  the  seller  of  tlie 
benefit  of  his  lien  under  the  original  agree- 
ment of  sale.  Campbell  Printing  Press,  etc.. 
Co.  V.  Walker.  9  N.  Y.  St.  722. 

The  Louisiana  statutory  lien  (see  supra. 
VIII,  A,  1,  c)  may  be  waived  by  delivery  with 
the  express  agreement  that  the  goods  are  de 
livered  free  from  the  lien  (Miltenberger  r. 
Hetch.  13  La.  Ann.  528),  and  is  lost  by  the 
laches  of  the  seller  (Blackstone  r.  His  Cred- 
itors, 3  Rob.  219:  Fulton  Co.  r.  Wright.  12 
La.  386,  where  a  draft  was  accepted  and 
through  the  laches  of  the  seller  was  not 
paid),  or  by  a  novation  of  the  debt  (Adler 
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resale  by  the  buyer/^'  or  to  a  mortgage;  but  bringing  suit  and  recovering  a  judg- 
ment for  the  price  does  not  waive  the  Hen,  so  long  as  the  seller  remains  in  pos- 
session/^ .although  if  the  goods  are  sold  to  be  paid  for  on  deliveiy  and  thereafter 
the  seller,  without  attempting  to  regain  possession,  sues  and  obtains  judgment 
and  partial  satisfaction,  the  lien  is  lost ;  and  similarly  where  one  having  a  claim 
for  the  price  of  articles  usually  exempt  from  execution  has  a  specific  lien  on  the 
articles  for  the  price,  and  obtains  a  judgment  for  them  in  connection  with  other 
claims,  he  waives  the  lien  and  cannot  enforce  it  for  a  portion  of  his  entire  judg- 
ment.^*^  The  lien  is  waived  by  implication  when  the  sale  is  on  credit,^^  or  a  note 
or  security  payable  in  futuro  is  taken  for  the  price;  but  the  giving  of  a  demand 
note  for  the  price  is  not  such  a  payment  as  divests  the  lien,^^  and  although  a  sale 
is  on  credit,  if  the  buyer  permits  the  goods  to  remain  in  the  seller's  possession  until 
credit  has  expired,  the  lien  revives,  although  the  buyer  be  solvent ;  and  the 
same  rule  applies  where  bills  or  notes  given  for  the  price  are  dishonored  while 
the  seller  still  has  possession  of  the  goods ;    and  furthermore  the  lien  is  revived 


V.  Burton  Lumber  Co.,  46  La.  Ann.  379,  15 
So.  156)  ;  but  the  renewal  of  notes  is  not  a 
novation  within  this  rule  (Bergeron  v.  Patin, 
34  La.  Ann.  534;  Saul  v.  Nicolet,  15  La. 
246;  Hobson  v.  Davidson.  8  Mart.  422,  13 
Am.  Dec.  294;  Cox  v.  Rabaud,  4  Mart.  11), 
and  there  is  no  presumption  of  novation  of 
debt  for  purchase-money,  such  as  to  extin- 
guish the  vendor's  lien,  arising  from  the  giv- 
ing of  a  receipt  acknowledging  receipt  of 
price,  "  payment  being  all  satisfactory  and 
in  notes"  (Adler  v.  Burton  Lumber  Co.,  su- 
pra). The  lien  is  lost  if  the  goods  become 
so  intermingled  with  other  goods  of  the  buyer 
that  they  cannot  be  identified  (Payne  v. 
Buford,  106  La.  83,  30  So.  263;  Newman  v. 
Cannon,  44  La.  Ann.  579,  10  So.  933;  New- 
man V.  Cannon,  43  La.  Ann.  712,  9  So.  439; 
Shakspeare  v.  Ware,  38  La.  Ann  570;  Scan- 
nell  V.  Beauvais,  38  La.  Ann.  217;  Lambert  v. 
Saloy,  37  La.  Ann.  3 ;  Bonnabel  v.  Rabeneau, 
4  Rob.  419;  Ferguson  v  His  Creditors,  19 
La.  278;  Stackhouse  v.  Foley,  1  Mart.  228), 
or  become  attached  to  and  incorporated  in  the 
realty  (Swoop  v,  St.  Martin,  110  La.  237, 
34  So.  426).  However,  in  view  of  the  pro- 
visions of  the  statute,  the  extension  of  credit 
or  taking  of  a  note  for  the  price  does  not 
affect  the  lien.  Adler  v.  Brrton  Lumber  Co., 
supra;  Terry  v.  Terry,  10  La.  68. 

46.  Parks  v,  O'Connor,  70  Tex.  577,  8  S.  W. 
104. 

But  a  consent  to  a  resale  of  a  part  of  the 
goods  will  not  waive  the  lien  as  to  the  re- 
mainder. Parks  V.  O'Connor,  70  Tex.  377,  8 
S.  W.  104. 

Sufficiency  of  contract. —  The  fact  that  the 
vendor,  while  goods  are  still  in  his  possession, 
and  after  notice  of  a  subsale,  inquires  of  the 
purchaser  whether  he  shall  ship  to  the  sub- 
vendee,  and  asks  repeatedly  for  a  shipping 
order  both  from  the  vendee  and  subvendee, 
does  not  show  a  waiver  of  the  vendor's  lien, 
entitling  the  subvendee  to  possession  on  sub- 
sequent insolvency  of  the  purchaser.  Robin- 
son V.  Morgan,  65  Vt.  37,  25  Atl.  899= 

47.  Bell  V.  Old,  88  Ark.  99,  113  S.  W.  1023. 

48.  Woodland  Co.  v.  Mendenhall,  82  Minn. 
483,  85  N.  W.  164,  83  Am.  St.  Rep.  44; 
Rhodes  v.  Mooney,  43  Ohio  St  421,  4  N.  E. 
233;  Scrivener  vl  Great  Northern  R.  Co.,  19 
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Wkly.  Rep.  388.  But  see  Clark  v.  Erwin,  72 
Miss.  926,  18  So.  419. 

49.  Manchester  Locomotive  Works  v. 
Truesdale,  44  Minn.  115,  46  N.  W.  301,  9 
L.  R.  A.  140. 

50.  Hickok  v.  Fay,  36  Barb.  (N.  Y.)  9. 

51.  Maine. —  Cutler  v.  Pope,  13  Me.  377. 
Massachusetts. —  Arnold  v.  Delano,  4  Cush.. 

33,  50  Am.  Dec.  754. 

Missouri. —  Redenbaugh  v.  Kelton,  130  Mo. 
558,  32  S.  W.  67 ;  Southwestern  Freight,  etc.^ 
Co.  V.  Stanard,  44  Mo.  71,  100  Am.  Dec.  255; 
Conrad  v.  Fisher,  37  Mo.  App.  352,  8  L.  R.  A. 
147. 

North  Carolina. —  McCraw  v.  Gilmer,  83 
N.  C.  162. 

Pennsylvania. —  Greaves  v.  Hendricks,  16 
Haz.  Reg.  344. 

United  States. —  Parker  V.  Byrnes,  18  Fed. 
Cas.  No.  10,728,  1  Lowell  539. 

See  43  Cent.  Dig.  tit  "  Sales,"  §  883. 

Extension  of  time  for  payment. — A  seller 
of  chattels  does  not  waive  his  right  to  the 
possession  thereof  by  extending  the  time  of 
payment  of  the  price,  in  the  absence  of  an 
agreement  that  the  right  of  property  was  to 
remain  in  the  buyer  during  the  extension. 
Badham  v.  Brabham,  54  S.  C.  400,  32  S.  E. 
444. 

52.  Kentucky. — Westinghouse  Electric  Mfg. 
Co.  V.  Citizens'  St.  R.  Co.,  68  S.  W.  463,  24 
Ky.  L.  Rep.  334. 

Michigan. —  Dummer  v.  Smedley,  110  Mich. 
466,  68  N.  W.  260,  38  L  R.  A-  490;  In  re 
Seymour,  83  Mich.  496,  47  N.  W.  321. 

Missouri. —  Vogelsang!;  Fisher  (1894)  28' 
S.  W.  873;  Conrad  v.  Fisher,  37  Mo.  App. 
352,  8  L.  R.  A.  147. 

United  States. —  In  re  Leland,  15  Fed,  Cas., 
No.  8,234,  10  Blatchf.  503. 

England.— VsilYiy  v.  Oakelev,  16  Q.  B.  941,, 
16  Jur.  38,  20  L.  J.Q.  B.  380,  71  E.  C.  L.  941. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  883. 

53.  Clark  v.  Draper,  19  N.  H.  419. 

54.  Martindale  v.  Smith,  1  Q.  B.  395,, 
1  G.  &  D.  1,  5  Jur.  932,  10  L.  J.  Q.  B.  155, 
41  E.  C.  L.  592;  Bunney  v.  Poyntz,  4  B.  & 
Ad.  568,  2  L.  J.  K.  B.  55,  1  N.  &  M.  229,  24 
E.  C.  L.  250.  See  also  Owens  r.  Weedman, 
82  111.  409. 

55.  Tuthill  r.  Skidmore,  1  N    Y.  Suppl. 
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on  the  insolvency  of  the  buyer,  although  the  credit  has  not  exph'ecl  or  the  notes 
have  not  matured.  '^'  The  hen  will  not  revive,  however,  where  the  note  has  become 
barred  by  the  statute  of  limitations." 

b.  Effect  of  Delivery  of  Goods.  The  right  to  a  lien  is  lost  if  the  seller  delivers 
the  goods  to  the  purchaser,^^  or  to  one  as  bailee  for  the  purchaser;  '^'^  but  the  hen 
is  not  lost  if  the  delivery  is  conditional  and  subject  to  the  lien;^  nor  where  pay- 
ment and  delivery  are  immediate  and  concurrent  acts,  payment  to  be  made  on 
delivery,  which,  however,  is  refused. The  lien  is  not  divested  by  a  constructive 


445  [affirmed  in  124  N.  Y.  148,  26  N.  E. 
348] ;  Valpy  r.  Oakeley,  16  Q.  B.  941,  16  Jur. 
38,  20  L.  J.  Q.  B.  380,  71  E.  C.  L.  941; 
Dixon  V.  Yates,  5  B.  &  Ad.  313,  2  L.  J.  K.  B. 
198,  2  N.  &  M.  177,  27  E.  C.  L.  137;  Griffiths 
V.  Perry,  1  E.  &  E.  680,  5  Jur.  N.  S.  1076,  28 
L.  J.  Q.  B.  204,  102  E.  C.  L.  680. 

56.  Massachusetts. —  Arnold  v.  Delano,  4 
Cush.  33,  50  Am.  Dec.  754 

Minnesota. —  Crummev  v.  Raiidenbusli,  55 
Minn.  426,  56  N.  W.  lil3. 

Missouri. — Vogelsang  v.  Fisher,  128  Mo, 
386,  31  S.  W.  13;  Southwestern  Freight, 
Press  Co.  v.  Stanard,  44  Mo.  71,  100  Am. 
Dec.  255. 

Ohio. —  Ensel  V.  Levy,  9  Ohio  Dec.  (Re- 
print) 180,  11  Cine  L.  Bui.  163. 

Vermont. —  Robinson  r.  Morgan,  65  Vt.  37, 
25  Atl.  899. 

United  States. —  McElwee  v.  Metropolitan 
Lumber  Co.,  69  Fed.  302,  16  C.  C.  A.  232; 
In  re  Batchelder,  2  Fed.  Cas.  No.  1,099,  2 
Lowell  245. 

England. —  Grice  V.  Richardson,  3  App. 
Cas.  319,  47  L.  J.  P.  C.  48,  37  L  T.  Rep. 
N.  S.  677,  26  Wkly.  Rep.  358;  Gunn  v. 
Bolckow,  L.  R.  10  Ch.  491,  44  L.  J.  Ch.  732, 
32  L.  T.  Rep.  N.  S.  781,  23  Wkly.  Rep.  739. 

57.  Moore  v.  Lesueur,  33  Ala.'  237. 

58.  Alal)ama. —  Blackshear  v.  Burke,  74 
Ala.  239;  Stringfellow  r.  Ivie,  73  Ala.  209. 

Arkansas. —  Barstow  r.  Pine  Bluff',  etc.,  R. 
Co.,  57  Ark.  334,  21  S.  W  652;  Obermier  v. 
Core,  25  Ark.  562. 

Georgia. —  Johnson  v  Farnum,  56  Ga.  144. 

Indiana. —  Slack  r.  Collins,  145  Ind.  569, 
42  N.  E.  910. 

Maine. —  Folsom  r.  Merchants'  Mut.  Mar. 
Ins.  Co.,  38  Me.  414. 

Massachusetts. —  Haskins  r.  Warren,  115 
Mass.  514;  Douglas  v.  Shumway,  13  Gray 
498;  Arnold  v.  Delano,  4  Cush.  33,  50  Ani. 
Dec.  754. 

Michigan.— Cook  V.  Perrv,  43  Mich.  623, 
5  N.  W'.  1054. 

Minnesota. — Meyers  r.  McAllister,  94  Minn. 
510,  103  N.  W.  564. 

Missouri. —  Brownell,  etc..  Car  Co.  v.  Bar- 
nard, 116  Mo.  667,  22  S.  W.  503. 

Nehraska. —  Allen  r.  Rushford,  72  Nebr. 
907,  101  N.  W.  1028. 

Neiv  York. —  A.  F.  Engelhardt  Co.  v.  Ben- 
jamin, 5  N.  Y.  App.  Div.  475,  39  N.  Y.  Suppl. 
31 ;  Lupin  V.  Marie,  6  Wend.  77.  21  Am.  Dec. 
256. 

Stewart  r.  Hopkins.  30  Ohio  St. 

502. 

Pennsylva7iia.—  Wo]iih  r.  Bell,  32  Pa.  St, 
12;  Bowen  r.  Burk.  13  P:i,  St.  1  JO. 

Tennessee. —  Boyd  r.  Mosoly,  2  Swan  661. 


rea?as.— Lewis  v.  Steiner,  84  Tex.  364,  19 
S.  W.  516. 

Virginia. —  James  v.  Bird,  8  Leigh  510,  31 
Am.  Dec.  668. 

Wisconsin. —  Thompson  v.  Wedsre,  50  Wis. 
642,  7  N.  W.  560. 

United  States. — Gregory  v.  Morris,  96  U.  S. 
619,  24  L.  ed.  740;  In  re  Leland,  15  Fed.  Cas. 
No.  8,234,  10  Blatchf.  503 :  Parker  v.  Byrnes, 
18  Fed.  Cas.  No.  10,728,  1  Lowell  539.  ' 

Cawa (?a.—  Wyatt  v.  Toronto  Bank,  8  U.  C. 
C.  P.  104;  Mason  v.  Hatton,  41  U.  C.  Q.  B. 
610. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  879. 

Goods  to  be  manufactured. —  A  sale  of 
goods,  stipulating  that  they  shall  be  deliv- 
ered as  fast  as  wanted  for  manufacturing, 
and  thatj  when  manufactured,  they  shall  be 
warehoused,  subject  only  to  the  vendor's 
order,  and  drawn  out  for  vendee  on  certain 
payments  being  made,  vests  the  property  in 
the  vendee  on  delivery,  and  gives  the  vendor 
a  lien  only  on  the  goods  warehoused,  Hewlet 
r.  Flint,  7  Cal.  264. 

Partial  delivery. —  A  delivery  of  part  of 
the  goods  terminates  the  lien  only  as  to  the 
part  so  delivered.  White  r.  Adkins,  18  Ala. 
636;  McElwee  v.  Metropolitan  Lumber  Co., 
69  Fed.  302,  16  C.  C.  A.  232;  Payne  v.  Shad- 
bolt,  1  Campb.  427;  Hanson  v.  Meyer,  6  East 
614,  2  Smith  K.  B,  670.  8  Rev.  Rep  572. 

Deposit  in  government  warehouse. —  The 
lien  of  an  unpaid  vendor  upon  distilled 
spirits  is  not  destroyed  by  placing:  them  in 
a  government  warehouse,  in  charge  of  a  gov- 
ernment storekeeper.  Vooelsans;  r.  Fisher, 
128  Mo.  386,  31  S.  W.  'l3;  Vogelsang  v. 
Fisher,  (Mo,  1894)  28  S  W.  873;' Conrad  v. 
Fisher,  37  Mo.  App.  352,  8  L.  R.  A.  147. 

Where  the  goods  had  been  delivered,  but 
were  returned  to  the  seller,  who  refused  to 
receive  them,  the  lien  was  not  revived.  Leavy 
V.  Kinsella,  39  Conn.  50. 

59.  Muskegon  Boomino-  Co.  r.  Underbill.  43 
Mich.  629,  5  N.  W.  1073 :  Tn  re  Batchelder, 
2  Fed.  Cas.  No.  1.099.  2  Lowell  245. 

60.  Bradeen  r.  Brooks,  22  :\re,  463 ;  Camp- 
bell Printing:  Press,  etc,  Co.  r,  Powell,  78 
Tex.  53,  14  S.  W.  245. 

61.  Osborne  r.  Gantz,  38  N.  Y.  Super.  Ct. 
148  lafflrmcd  in  60  N.  Y.  5401 :  Palmer  r. 
Hand,  13  Johns.  (N.  Y.)  434,  7  Am.  Dec.  392. 

Delivery  by  mistake. —  Where  delivery  of 
goods  to  the  purchaser  is  made  in  reliance 
on  the  contemporaneous  pa^nnent.  which 
turned  out  not  to  have  been  actually  made, 
the  intention  of  the  seller  to  waive  hi!^  lien 
will  be  negatived,  and  possession  may  be 
taken  as  if  no  delivorv  had  occurred.  Car- 
son r.  Shantz,  3  Philn.'  (Va.)  47 
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delivery  so  long  as  the  vendor  retains  the  actual  possession/"  by  himself  or  his 
agent.  •'^ 

5.  Enforcement,  It  has  been  held  that  the  seller's  lien  may  be  enforced  by 
attachment/*  or  by  a  bill  in  equity/^  but  the  hen  conferred  by  statute  must  be 
enforced  in  the  manner  provided  by  the  statute. The  enforcement  of  a  lien 
reserved  by  a  sale  of  the  property  will  not  bar  an  action  of  assumpsit  for  the 
balance  due.^^  The  pleadings  must  allege  facts  necessary  to  show  the  existence 
of  the  lien  and  the  right  to  enforce  it/^  and  one  seeking  to  subject  the  proceeds 
of  the  goods  to  his  lien  should  show  what  specific  property  represents  or  was 


Delivery  becoming  absolute. —  Where  a 
locomotive  was  sold  on  condition  that  it  be 
paid  for  on  delivery,  but  was  delivered  with- 
out payment,  and  afterward,  without  attempt- 
ing to  recover  possession,  the  vendor  sued 
for  the  price,  and  by  judgment  and  garnish- 
ment secured  partial  satisfaction,  the  sale 
became  absolute  and  the  reserved  lien  was 
lost.  Manchester  Locomotive  Works  v.  Trues- 
dale,  44  Minn.  115,  46  N.  W.  301,  9  L.  R.  A. 
140. 

It  is  a  question  for  the  jury  whether  pay- 
ment was  waived  and  delivery  made  absolute. 
Potter  Printing  Press  Co.  v.  Schreiner,  47 
N.  Y.  App.  Div.  530,  62  N.  Y.  Suppl.  492. 

62.  Saftord  v.  McDonough,  120  Mass.  290; 
Vogelsang  v.  Fisher,  (Mo.  1894)  28  S.  W. 
873;  Southwestern  Freight,  etc.,  Co.  v. 
Stanard,  44  Mo.  71,  100  Am.  Dec.  255;  Con- 
rad V.  Fisher,  37  Mo.  App.  352,  8  L.  R.  A. 
147;  White  v.  Welsh,  38  Pa.  St.  396.  But 
see  Chapman  v.  Searle,  3  Pick.  (Mass.)  38. 

Sufficiency  of  delivery. —  Where  a  seller  of 
pig  iron  lias  pointed  it  out  to  the  buyer  for 
the  purpose  of  delivering  it,  and  the  latter 
has  taken  possession,  the  lien  of  the  seller 
is  lost,  since  such  acts,  being  done  with  the 
intent  and  for  the  purpose  of  making  de- 
livery, were  sufficient  to  pass  the  title  to 
the  property  to  the  buyer.  Thompson  v.  Bal- 
timore, etc.,  R.  Co.,  28  Md.  396. 

Delivery  of  keys. —  Where  the  vendor  al- 
lowed the  vendee  to  place  the  goods  under 
lock  and  key  upon  the  vendor's  premises, 
and  delivered  the  key  to  the  vendee,  but  re- 
tained the  key  of  the  external  inclosure,  the 
vendee  had  not  such  a  possession  as  termi- 
nated the  lien.  Milgate  r.  Kebble,  10  L.  J. 
C.  P.  277,  3  M.  &  G.  100,  3  Scott  N.  R.  358, 
42  E.  C.  L.  61. 

Delivery  orders. —  The  giving  of  a  delivery 
order  does  not  as  a  general  rule  transfer  the 
possession  so  as  to  terminate  the  lien.  Im- 
perial Bank  v.-  London,  etc.,  Docks  Co.,  5 
Ch.  D.  195,  46  L.  J.  Ch.  335,  36  L.  T.  Rep. 
N.  S.  233;  McEwan  v.  Smith,  2  H.  L.  Cas. 
309,  13  Jur.  265,  9  Eng.  Reprint  1109;  Lack- 
ington  V.  Atherton,  8  Jur.  407,  13  L.  J.  C.  P. 
140,  7  M.  &  G.  360,  8  Scott  N.  R.  38,  49 
E.  C.  L.  360.  It  may  so  operate,  however, 
if  it  is  the  custom  of  the  particular  trade. 
Merchant  Banking  Co.  ?*.  Phoenix  Bessemer 
Steel  Co.,  5  Ch.  D.  205,  46  L.  J.  Ch.  418.  36 
L.  T.  Rep.  N.  S.  395,  25  Wkly.  Rep.  457. 
But  see  Gunn  v.  Bolckow,  L.  R.  10  Ch.  491. 
44  L.  J.  Ch.  732.  32  L.  T.  Rep.  N.  S.  781, 
23  Wkly.  Pep.  739. 
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An  undertaking  by  the  vendor  to  deliver 

goods  sold,  addressed  to  the  purchaser,  does 
not  estop  the  vendor  from  asserting  his  right 
of  lien  against  a  subpurchaser.  Farmeloe  V. 
Bain,  1  C.  P.  D.  445,  45  L.  J.  C.  P.  264,  34 
L.  T.  Rep.  N.  S.  324. 

63.  Seymour  v.  Newton,  105  Mass.  272. 

64.  Napa  Valley  Wine  Co.  Rinehart,  42 
Mo.  App.  171;  Huelet  v.  Reyiis,  1  Abb.  Pr. 
N.  S.  (N.  Y.)  27. 

65.  Cole  V.  Smith,  24  W.  Va.  287;  Holly 
Mfg.  Co.  v.  New  Chester  Water  Co.,  48  Fed. 
879;  Perkins  r.  U.  S.  Electric  Light  Co.,  16 
Fed.  513,  21  Blatchf.  308. 

Jurisdiction. —  An  equitable  lien  upon  per- 
sonalty created  by  a  contract  for  sale  thereof 
in  Arkansas  is  enforceable  in  the  Indian  Ter- 
ritory after  the  purchaser  has  removed 
tliither  with  the  property.  Riddle  V.  Hud- 
gins,  58  Fed.  490,  7  C.  C.  A.  335. 

66.  See  supra,  VIII,  A,  1,  c. 

67.  ]\Ionroe  Bldg.,  etc..  Assoc.  r.  Johnston, 
51  La.  Ann.  470,  25  So.  383  (by  seizure  and 
sale)  ;  Reeves  v.  Bruening,  16  N.  D.  398,  114 
N.  W\  313. 

Liens     on     agricultural     products. —  The 

special  lien  accorded  by  Code,  art.  3227,  to 
the  seller  of  an  agricultural  product  of  the 
United  States  in  New  Orleans,  for  five  days 
after  delivery  if  the  price  be  unpaid,  will  be 
enforced  where  the  commodity  is  seized 
within  that  time.  Gumbel  v.  Beer,  36  La. 
Ann.  484. 

68.  Montgomery  Furniture  Co  v.  Harda- 
way,  104  Ala.  100,  16  So.  29. 

•  69.  Graham  v.  Thornton,  (Miss.  1891)  9 
So.  292,  holding  that  a  bill  in  equity  by  a 
vendor  to  subject  the  personalty  sold  to  his 
claim,  which  is  not  sworn  to,  and  contains 
no  description  of  the  property,  and  under 
which  no  M^it  is  sued  out  for  seizure  of  the 
property,  establishes  no  lien. 

Affidavit. —  An  affidavit  to  foreclose  a  lien 
must  state  the  time  when  the  debt  was  de- 
manded sufficiently  to  show  that  it  was  then 
due.    Gilbert  V.  Marshall,  56  Ga.  148. 

Sufficiency  of  complaint. —  A  complaint  al- 
leging that  defendant  contracted  with  plain- 
tiff for  the  purchase  of  certain  furniture  and 
fixtures  described;  that  plaintiff  was  to  have 
a  lien  for  the  price,  payment  to  be  made 
within  one  hundred  and  eighty  days;  that 
pursuant  to  such  agreement  defendant  took 
possession  of  the  property;  that  the  price 
was  due  and  unpaid;  and  that  defendant  was 
still  in  possession ;  and  praying  for  judgment 
for  the  amount  of  the  price,  and  a  decree 
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acquired  b)^  the  proceeds.'"  Where,  however,  the  contract  is  admitted  by  the 
pleadings  on  both  sides  it  may  be  enforced  by  the  court  without  the  verdict  of 
tlie  jury  estabhsliing  it.''^  The  action  to  enforce  the  hen  being  an  affirmance  of 
the  contract,  a  judgment  recognizing  the  seller  as  owner  of  the  goods  or  vacating 
the  sale  is  not  justified. 

B.  Stoppage  In  Transitu  ^-^  —  l.  Nature  of  Right.  An  unpaid  seller  who 
has  parted  with  the  possession  of  the  goods  may,  if  the  buyer  is  or  becomes  insol- 
vent, stop  the  goods  in  transit;  that  is  to  say,  he  may  resume  possession  of  the 
goods,  so  long  as  they  are  in  the  course  of  transit,'*  and  may  retain  them  until 
payment  or  tender  of  the  price.''  The  right  exists  only  while  the  goods  are  in 
transit;  that  is  to  say,  until  the  goods  have  come  into  the  actual  or  constructive 
possession  of  the  buyer  or  one  lawfully  claiming  under  him."  This  privilege  of 
the  seller  was  first  recognized  in  equity  but  has  since  been  adopted  as  a  rule  of 
law,'^  and  is  one  with  which  courts  of  equity  will  not  in  general  interfere.''^  The 


for  sale,  of  the  property,  is  sufficient  in  sucli 
an  action.  Horr  v.  Vowq,  18  Wash.  536,  52 
Pac.  235. 

70.  Wright  v.  Texas  Moiine  Plow  Co..  40 
Tex.  Civ.  App.  434,  90  S.  W.  905. 

71.  Day  v.  Cross,  59  Tex.  595. 

72.  Adler  v.  Wolff,  36  La.  Ann.  169; 
Perkins  d.  U.  S.  Electric  Light  Co.,  16  Fed. 
513,  21  Blatchf.  308. 

73.  Stoppage  in  transitu  as  affecting 
carriers  and  their  liens  for  carriage  see 
Carriers,  6  Cyc.  435. 

74.  Duration  of  transit  see  infra,  VIII, 
B,  6. 

75.  Inslee  v.  Lane,  57  N.  H.  454;  Babcock 
i\  Bonnell,  80  N.  Y.  244. 

76.  Georgia. —  Branan  v.  x\tlantic,  etc.,  R. 
Co.,  108  Ga.  70,  33  S.  E.  836,  75  Am.  St. 
Rep.  26. 

Illinois. —  Delta  Bag  Co.  v.  Kearns,  112  111. 
App.  269. 

Iowa. —  Greve  v.  Dunham,  60  Iowa  108,  14 
N.  W.  130. 

Louisiana. —  Williams  v.  Dotterer,  111  La. 
822,  35  So.  921;  Hepp  v.  Glover,  15  La.  461, 
35  Am.  Dec.  206. 

Maine. —  Newhall  v.  Vargas,  13  Me.  93,  29 
Am.  Dec.  489. 

Missouri. —  Heinz  'V.  Railroad  Transfer  Co., 
82  Mo.  233. 

Nebraska. —  ISTeimeyer  Lumber  Co.  v.  Bur- 
lington, etc.,  R.  Co.,  54  Nebr.  321,  74  N.  W. 
670,  40  L.  R.  A.  534;  Schuster  v.  Carson,  28 
Nebr.  612,  44  N.  W.  734;  Chicago,  etc.,  R. 
Co.  V.  Painter,  15  Nebr.  394,  19  N.  W. 
488. 

Nevada. —  More  v.  Lott,  13  Nev.  376. 

NeiD  Hampshire. —  Hall  v.  Dimond,  63 
N.  H.  565,  3  Atl.  423;  Inslee  b\  Lane,  57 
N.  H.  454. 

New  Jersey. —  Shepard,  etc..  Lumber  Co.  v. 
Burroughs,  62  N.  J.  L.  469.  41  Atl.  695. 

Neio  York. —  Stevens  r.  Wheeler,  27  Barb. 
658;  Lupin  v.  Marie,  2  Paige  169  [affirmed 
in  6  Wend.  77,  21  Am.  Dec.  2561. 

0/no.— Schaettle  r.  Benedict,  1  Disn.  445, 
12  Ohio  Dec.  (Reprint)  723. 

Pennsylvania.— -Whho  r.  Welsh.  38  Pa.  St. 
396;  Hays  v.  Mouille.  14  Pa.  St.  48. 

7'eJ7a .9.— (handler  r.  l-ulton,  10  Tex.  2,  60 
Am.  Dec.  188. 


United  (States. —  Conyers  v.  Ennis,  6  Fed. 
Cas.  No.  3,149,  2  Mason  236. 

England. —  Morley  v.  Hay,  7  L.  J.  K.  B. 
O.  S.  104,  3  M.  &  R.  696. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  837. 

77.  Connecticut. —  Aguirre  r.  Parmelee,  22 
Conn.  473. 

Florida.— 8mith  r.  Gail,  44  Fla.  803,  33 
So.  527. 

i/awe.— Newhall  v.  Vargas,  13  Me.  93,  29 
Am.  Dec.  489. 

Massachusetts. —  Navlor  Donnie,  8  Pick. 
198,  19  Am.  Dec.  319;  Stubbs  V.  Lund,  7 
Mass.  453,  5  Am.  Dec.  63. 

Nevada. —  More  r.  Lott,  13  Nev.  376. 

New  Hampshire. —  Hall  v.  Dimond,  63 
N.  H.  565,  3  Atl.  423;  Reynolds  r.  Boston, 
etc.,  R.  Co.,  43  N.  H.  580;  Atkins  c.  Colbv, 
20  N.  H.  154. 

Neio  York. —  Stevens  v.  Wheeler,  27  Barb. 
658;  Mottram  v.  Heyer,  5  Den.  629. 

Pennsylvania. —  Hays  v.  Mouille.  14  Pa.  St. 
48. 

Vermont. —  Sawyer  r.  Joslin,  20  Vt.  172, 
49  Am.  Dec.  768. 

England. —  Eoo  p.  Rosevear  China  Clay  Co., 
48  L.  J.  Bankr.  100,  11  Ch.  D.  560.  40 'l.  T. 
Rep.  N.  S.  730,  27  Wkly.  Rep.  591;  Coventry 
V.  Gladstone,  L.  R.  6  Eq.  44,  37  L.  J.  Ch. 
492,  16  Wkly.  Rep.  837. 

Sale  of  logs. —  Where  logs  are  bargained 
and  sold,  to  be  delivered  "  over  the  dam  "  at 
the  outlet  of  Moosehead  lake,  thence  to  be 
driven  by  a  certain  log-driving  company  to 
the  purchaser's  booms  and  mill,  the  right  of 
stoppage  in  iraiisifu  remains  in  the  seller 
until  the  logs  come  into  the  actual  possession 
of  the  buyer  at  his  boom ;  and,  the  buyer 
having  become  insolvent  in  the  meantime,  the 
seller  has  the  right  to  resume  the  possession 
of  the  logs.  Johnson  r.  Eveleth.  93  Me.  306, 
45  Atl.  35,  48  L.  R.  A.  50. 

78.  Newhall  r.  Vargas.  13  Me.  93.  29  Am. 
Dec.  489:  Rowley  V.  Bigelow,  12  Pick. 
(Mass.)  307.  23  Am.  Dec.  607:  Gibson  r.  Car- 
rnthers,  11  L.  J.  Exch.  138,  8  M.  &  W.  321. 

79.  Strakor  r.  Ewino-,  .34  Beav.  147.  11 
Jur.  N.  S.  127.  11  L.  T.  Rep.  N.  S.  588.  13 
AVkly.  Rep.  286,  55  Eng.  Rejirint  590:  Wise- 
man r.  Vandeputt,  2  Vern.  (  1i.  203  23  Enc^ 
Ch.  732. 
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right  seems  to  have  been  based  on  the  custom  of  merchants/^  and  rests  on  the 
reasonable  ground  that  in  equity  one  man's  goods  should  not  be  apphed  to  the 
payment  of  another's  debts. As  the  right  does  not  arise  until  the  seller's  lien 
is  gone,  and  as  it  presupposes  that  the  seller  has  parted  with  the  possession  as  well 
as  the  property  in  the  goods/^  it  is  sometimes  regarded  as  a  mere  extension  of 
the  seller's  hen/^  If,  however,  the  goods  were  shipped  to  pay  a  precedent  debt 
no  right  of  stoppage  exists.^* 

2.  Insolvency  of  Buyer  as  Basis  of  Right.  The  right  of  stoppage  in  transitu 
arises  only  on  the  buyer's  insolvency  ;  but  if  such  insolvency  exists,  and  the 
whole  price  has  not  been  paid,  the  right  of  stoppage  arises,  whether  the  sale  is 
on  credit  or  not/^  It  is  immaterial  whether  the  insolvenc}^  arose  after,  or  existed 
at  the  time  of,  the  sale,  provided  it  was  at  that  time  unknown  to  the  seller;  " 
but  if  the  insolvency  is  known  to  the  seller  at  the  time  of  the  sale  he  cannot  exer- 


80.  Snee  v.  Prescot,  1  Atk.  245,  26  Eng. 
Reprint  157;  Gibson  v.  Carruthers,  11  L.  J. 
Exch.  138,  8  M.  &  W.  321. 

81.  D'Aquila  v.  Lambert,  Ambl.  399,  27 
Eng.  Reprint  266,  2  Eden  75,  28  Eng.  Reprint 
824. 

82.  Inslee  f.  Lane,  57  N.  H.  454. 
Possession  of  goods. —  The  doctrine  as  to 

stoppage  in  transitu  presupposes,  not  only 
that  the  property  of  the  goods  has  passed  to 
the  consignee,  but  that  the  possession  is  in 
a  third  person  in  transit  to  the  consignee. 
It  cannot  apply  to  a  case  where  the  actual 
or  constructive  possession  remains  in  the 
shipper  or  his  exclusive  agents.  The  San 
Jose  Indiano,  21  Fed.  Cas.  No.  12,322,  2  Gall. 
268  [affirmed  in  1  Wheat.  208,  4  L.  ed.  73]. 

83.  Rowley  r.  Bigelow,  12  Pick.  (Mass.) 
307,  23  Am.  Dec.  607;  Gwyn  v.  Richmond, 
etc.,  R.  Co.,  85  N.  C.  429,  39  Am.  Rep.  708. 

84.  Clark  v.  Mauran,  3  Paige  (N.  Y.)  373; 
Summeril  v.  Elder,  1  Binn.  (Pa.)  106;  Wood 
V.  Roach,  1  Yeates  (Pa.)  177,  2  DalL  180,  1 
L.  ed.  340.  1  Am.  Dec.  276;  Smith  v.  Bowles, 
2  Esp.  578. 

But  where  there  are  mutual  accounts 
between  the  parties  a  consignor  is  not  ob- 
liged to  wait  until  such  accounts  are  ad- 
justed in  order  to  exercise  the  right  of  stop- 
page. Wood  V.  Jones,  7  D.  &  R.  126,  16 
E.  C.  L.  274. 

85.  Alabama. —  Bayonne  Knife  Co.  v.  Um- 
benhauer,  107  Ala.  496,  18  So.  175,  54  Am. 
St.  Rep.  114;  Smith  v.  Barker,  102  Ala.  679, 
15  So.  340. 

Illinois. —  Delta  Bag  Co.  v.  Kearns,  112  111. 
App.  269. 

Maine. —  Johnson  v.  Eveleth,  93  Me.  306, 
45  Atl.  35,  48  L.  R.  A.  50;  Newhall  v.  Var- 
gas, 13  Me.  93,  29  Am.  Dec.  489. 

Maryland.— O'Brien  v.  Norris,  16  Md.  122, 
77  Am.  Dec.  284. 

Michigan. —  Gustine  v.  Phillips,  38  Mich. 
674. 

Montana. —  Walsh  v.  Blakely,  6  Mont.  194, 
9  Pac.  809. 

'Nebraska. —  Schuster  v.  Carson,  28  Nebr. 
612,  44  N.  W.  734. 

New  Hampshire. —  Inslee  v.  Lane.  57  N.  H. 
454. 

New  York. —  Stevens  v.  Wheeler,  27  Barb. 
658. 
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Ohio. —  Jordan  v.  James,  5  Ohio  88 ; 
Schaettle  c.  Benedict,  1  Disn.  445,  12  Ohio 
Dec.  (Reprint)  723. 

Pennsylvania. —  White  V.  Welsh,  38  Pa.  St. 
390;  Wood  v.  Roach,  1  Yeates  177,  2  Dall. 
180,  1  L.  ed.  340,  1  Am.  Dec.  276. 

Wisconsin. —  James  Music  Co.  v.  Bridge, 
134  Wis.  510,  114  N.  W.  1108. 

United  States. —  Ryberg  v.  Snell,  21  Fed. 
Cas.  No.  12,190,  2  Wash.  403;  The  San  Jose 
Indiano,  21  Fed.  Cas.  No.  12,322,  2  Gall.  268 
[affirmed  in  1  Wheat  208,  4  L.  ed.  73]. 

England. —  D'Aquila  v.  Lambert,  Ambl.  399, 
27  Eng.  Reprint  266,  2  Eden  75,  28  Eng.  Re- 
print 824;  Smith  v.  Bowles,  2  Esp.  578; 
Wiseman  v.  Vendeputt,  2  Vern.  Ch.  203,  23 
Eng.  Reprint  732. 

See  43  Cent.  Dig.  tit.  «  Sales,"  §  827. 

Provisional  stoppage.— The  right  of  stop- 
page in  transitu  may  be  exercised  provision- 
all}^  without  actual  insolvency  of  the  con- 
signee; but  if  insolvency  does  not  take  place, 
the  right  does  not  arise,  and  the  act  is  a 
nullity.  The  Constantia,  6  C.  Rob.  321. 
And  see  Snee  v.  Prescot,  1  Atk.  245,  26  Eng. 
Reprint  157. 

86.  Iowa. —  Clapp  v.  Sohmer,  55  Iowa  273, 
7  N.  W^  639;  Clapp  V.  Peck,  55  Iowa  270,  7 
N.  W.  587. 

Louisiana. —  Hepp  v.  Glover,  15  La.  461, 
35  Am.  Dec.  206. 

Maine.—  Newhall  V.  Vargas,  13  Me.  93,  29 
Am.  Dec.  489. 

Massachusetts. —  Keeler  v.  Goodwin,  111 
Mass.  490;  Ilsley  v.  Stubbs,  9  Mass.  65,  6 
Am.  Dec.  29;  Stubbs  v.  Lund,  7  Mass.  453, 
5  Am.  Dec.  63. 

Missouri. —  Heinz  v.  Railroad  Transfer  Co., 
82  Mo.  233. 

Nebraska. —  Schuster  r.  Carson,  28  Nebr. 
612.  44  N.  W.  734. 

Netv  Hampshire. —  Inslee  v.  Lane,  57  N.  H. 
454;  Atkins  V.  Colby,  20  N.  H.  154. 

0/iio.— Benedict  v.  Schaettle,  12  Ohio  St. 
515. 

Texas.—  Chandler  v.  Fulton,  10  Tex.  2,  60 
Am.  Dec.  188. 

Wisconsin. — Pratt  v.  S.  Freeman,  etc.,  Mfg. 
Co.,  115  Vv'is.  648,  92  N.  W.  368. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  828. 

87.  Alabama. —  Loeb  v.  Peters,  63  Ala. 
243,  35  Am.  Rep.  17. 
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cise  the  right. Direct  proof  of  insolvency,  such  as  an  adjudication  of  bank- 
ruptcy or  insolvency,  is  not  essential ;  but  the  insolvency  may  be  shown  by 
circumstances,^^  insolvency  with  respect  to  stoppage  in  transitu  meaning  a  general 
inabihty  to  pay,  as  shown  by  stoppage  of  payment;  and  it  has  even  been  held 
that  it  is  sufficient  to  show  that  the  buyer  is  embarrassed  and  probably  not  able 
to  pay  his  debts. 

3.  Property  Subject  to  Stoppage.    The  right  of  stoppage  in  transitu  extends 


Louisiana. —  Blum  v.  Marks,  21  La.  Ann. 
268,  99  Am.  Dec.  725. 

Maryland. —  O'Brien  v.  Norris,  16  Md.  122, 
77  Am.  Dec.  284. 

Michigan. —  Gustine  v.  Phillips,  38  Mich. 
674. 

Missouri. —  Schwabaclier  v.  Kane,  13  Mo. 
App.  126. 

Nevada. —  Fenkhausen  v.  Fellows,  20  Nev. 
312,  21  Pac.  886,  4  L.  K.  A.  732. 

Neio  Hampshire. —  Reynolds  v.  Boston,  etc., 
R.  Co.,  43  N.  H.  580. 

North  Carolina. —  Farrell  o.  Richmond, 
etc.,  R.  Co.,  102  N.  C.  390,  9  S.  E.  302,  11 
Am.  St.  Rep.  760,  3  L.  R.  A.  647. 

Ohio. — Benedict  v.  Schaettle,  12  Ohio  St. 
515. 

Pennsylvania, —  Bender  v.  Bowman,  2  Pear- 
son 517. 

Texas  —  Houston,  etc.,  R.  Co.  v.  Poole,  63 
Tex.  246. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  829. 

Contra. —  Rogers  r.  Thomas,  20  Conn.  53 
[discussed  and  disapproved  in  Benedict  V. 
Schaettle,  12  Ohio  St.  515],  holding  that  the 
right  of  stoppage  existed  only  where  the  in- 
solvency arose  after  the  sale  and  could  not 
be  resorted  to  when  the  insolvency  existed 
at  the  time  of  the  sale,  although  unKnown 
to  the  seller. 

88.  O'Brien  v.  Norris,  16  Md.  122,  77  Am. 
Dec.  284;  Evans  Garden  Cultivator  Co.  v. 
Missouri,  etc.,  R.  Co.,  64  Mo.  App.  305; 
Fenkhausen  v.  Fellows,  20  Nev.  312,  21  Pac. 
886,  4  L.  R.  A.  732;  Buckley  v.  Furniss,  15 
Wend.  (N.  Y.)  137. 

Presumption  as  to  knowledge. — Where  par- 
ties sell  goods  on  a  credit,  the  presumption 
of  la.w,  in  absence  of  proof  to  the  contrary, 
is  that  they  believed  the  purchaser  to  be 
solvent  and  able  to  pay  for  them.  O'Brien 
V.  Norris.  16  Md.  122,  77  Am.  Dec.  284. 

89.  O'Brien  v.  Norris,  16  Md.  122,  77  Am. 
Dec.  284;  Durgy  Cement,  etc.,  Co.  v.  O'Brien, 
123  Mass.  12;  Hays  v.  Mouille,  14  Pa.  St. 
48;  Bender  v.  Bowman,  2  Pearson  (Pa.) 
517. 

90.  Reynolds  v.  Boston,  etc.,  R.  Co.,  43 
N.  H.  580;  Schaettle  v.  Benedict,  1  Disn. 
(Ohio)  445,  12  Ohio  Dec.  (Reprint)  723; 
Hays  V.  Mouille,  14  Pa.  St.  48. 

Circumstances  showing  insolvency. —  Evi- 
dence that  a  corporation  failed  to  pay  a 
claim  for  lumber  sold  for  more  than  ten 
months  after  it  became  due,  and  after  demand 
therefor  had  been  made;  that  the  seller, 
while  endeavoring  to  collect  the  claim,  found 
that  there  was  no  such  corporation  located  at 
the  place  given  in  the  order  for  the  lumber 
as  its  place  of  business;  and  that  its  name 


was  not  in  the  city  directory,  sustains  a  find- 
ing that  it  was  insolvent,  so  as  to  justify 
the  seller  in  stopping  the  goods  in  transit. 
Jeffris  V.  Fitchburg  R.  Co.,  93  Wis.  250,  67 
N.  W.  424,  57  Am.  St.  Rep.  919,  33  L.  R.  A. 
351. 

91.  Maryland. —  O'Brien  v.  Norris,  16  Md. 
122,  77  Am.  Dec.  284. 

Massachusetts. —  Durgy  Cement,  etc.,  Co.  v. 
O'Brien,  123  Mass.  12. 

New  Hampshire. —  Inslee  v.  Lane,  57  N.  H. 
454. 

Pennsylvania. —  Bender  v.  Bowman,  2  Pear- 
son 517. 

Texas.—  Chandler  v.  Fulton,  10  Tex.  2,  60 
Am.  Dec.  188. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  830. 

An  overt  act  of  insolvency  such  as  actual 
stoppage  of  pajonent  is  unnecessary,  inability 
to  pay  being  sufficient  to  give  the  right  of 
stoppage.  Benedict  v.  Schaettle,  12  Ohio  St. 
515. 

It  is  sometimes  provided  by  statute  that  a 
person  is  insolvent,  allowing  the  right  of 
stoppage  in  transitu,  when  he  ceases  to  pay 
his  debts  in  the  manner  usual  with  persons 
of  his  business,  or  when  he  declares  his  in- 
ability or  unwillingness  to  do  so.  Cal.  Civ. 
Code  (1903),  §  3077;  N.  D.  Rev.  Codes 
(1899),  §  4848;  S.  D.  Civ.  Code  (1903), 
§  2164. 

Different  meanings  of  "  insolvency  "  defined 

see  Insolvency,  22  Cyc.  1256. 

92.  Secomb  v.  Nutt,  14  B.  Mon.  (Ky.)  324; 
More  V.  Lott,  13  Nev.  376. 

But  the  issue  of  an  attachment  against  the 
buyer  is  not  necessarily  evidence  of  insol- 
vency (Bayonne  Knife  Co.  v.  Umbenhauer, 
107  Ala.  496,  18  So.  175,  54  Am.  St.  Rep. 
114;  Gustine  v.  Phillips,  38  Mich.  674)  ;  and 
thus  where  a  vendor  who  has  on  closing  of 
his  vendee's  store  by  attachment  endeavored 
to  exercise  his  right  of  stoppage  in  transitu 
as  to  certain  of  the  goods  attached  intervenes 
as  claimant  in  the  attachment  suit,  evidence 
that  the  vendee  had  a  large  amount  of  prop- 
erty in  another  state  is  admissible  to  prove 
the  solvency  of  the  vendee  when  the  vendor 
attempted  to  exercise  the  right  of  stoppage 
(Bayonne  Knife  Co.      Umbenhauer.  supra). 

Absconding  buyer. — A  seller  cannot  stop 
goods  in  transit  simply  because  the  buyer  ab- 
sconded before  they  reached  him,  where  the 
buver's  insolvency  is  not  shown.  Smith  r. 
Barker,  102  Ala."  679,  15  So.  340.  But  see 
Schwabacher  r.  Kane,  13  Mo.  App.  126,  hold- 
ing that  if  the  buyer  converts  his  visible 
property  into  cash  and  absconds,  he  is  in- 
solvent within  the  rule  allowing  sto})page  of 
goods  in  transitu. 
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to  the  goods  themselves  and  the  net  proceeds  thereof/^  and  the  right  of  stoppage 
existing  at  the  time  of  an  attachment  laid  on  the  goods  is  not  defeated  or  impaired 
by  the  attachment  nor  altered  by  a  sale  of  the  goods  under  order  of  the  court, 
but  embraces  the  proceeds  of  the  sale,  in  the  custody  of  the  court. ^*  Property 
sold  in  violation  of  statute,  as  for  instance  intoxicating  liquors,  may  be  stopped 
in  transit,  but  the  right  in  such  case  cannot  be  enforced  by  replevin. 

4.  Who  May  Exercise  Right.  The  right  of  stoppage  in  transitu  may  be  exer- 
cised not  only  by  the  seller  himself  but  also  by  persons  occupying  a  position  sub- 
stantially similar  to  that  of  the  unpaid  seller.  Thus  the  right  may  be  exercised 
by  a  consignor  or  factor  who  has  purchased  the  goods  with  his  own  money  or  on 
his  own  credit,*'^  by  the  seller  of  an  interest  in  an  executory  contract, by  one 
consigning  goods  to  his  factor,  although  the  factor  has  made  advances  or  has  a 
joint  interest  with  the  consignor, by  a  general  agent  of  the  seller,^  especially  if 
his  act  is  ratified  by  the  principal,^  or  by  an  agent  specially  authorized  by  indorse- 


93.  Berndtson  v.  Strang,  L.  E.  3  Cli.  588, 
37  L.  J.  Ch.  665,  19  L.  T.  Rep.  X.  S.  40,  16 
Wkly.  Rep.  1025 ;  Ex  p.  Falk,  14  Ch.  D.  446, 
4  Aspin.  280,  42  L.  T.  Rep.  N".  S.  780,  28 
Wkly.  Rep.  785.  ' 

Insurance. —  The  right  of  stoppage  in  tr-an- 
situ  does  not  extend  over  policy  moneys  paid 
in  respect  of  insurance  effected  upon  the 
goods  by  the  vendee.  Berndtson  r.  Strang, 
L.  R.  3  Ch.  588,  37  L.  J.  Ch.  665,  19  L.  T. 
Rep.  N.  S.  40,  16  Wkly.  Rep.  1025. 

Remittance  of  money. — Where  a  party  re- 
mits money  on  a  particular  account  for  a 
particular  purpose,  and  the  consignee  becomes 
insolvent,  it  may  be  stopped  in  transitu. 
Smith  v.  Bowles,  2  Esp.  578.  See  also  Muller 
r.  Pondir,  55  N.  Y.  325,  14  Am.  Rep.  259. 

94.  Hause  v.  Judson,  4  Dana  (Ky.)  7,  29 
Am.  Dec.  377;  O'Brien  v.  Norris,  16  Md. 
122,  77  Am.  Dec.  284. 

95.  Howe  ?;.  Stewart,  40  Vt.  145.  And 
see  Jones  Liens,  §  868. 

96.  Gossler  v.  Schepeler,  5  Daly  (N.  Y.) 
476 ;  Feise  v.  Wray,  3  East  93,  6  Rev.  Rep.  551. 

Purchase  by  seller  on  joint  account. — 
Where  the  seller  of  goods,  under  a  contract 
to  deliver  them  on  shipboard,  enters  into  a 
contract  v/ith  a  third  party  to  purchase  such 
goods  on  joint  account,  each  party  to  fur- 
nish one  half  of  the  funds,  the  joint  venture 
and  the  interest  of  such  third  party  ends 
with  a  delivery  of  the  goods  on  shipboard  to 
the  purchaser  of  such  seller,  and  thereafter 
the  title  to  such  goods  is  in  the  purchaser, 
subject  to  the  seller's  right  of  stoppage  in 
transitu,  and  that  when  such  right  is  exer- 
cised by  the  seller  it  is  for  his  own  benefit, 
and  not  for  the  benefit  of  the  other  party  to 
the  joint  venture.  In  re  Comstock,  6  Fed. 
Cas.'No.  3,079,  3  Sawy.  320,  12  Nat.  Bankr. 
Reg.  110. 

Shipment  on  order  of  third  person. — Where 
D  of  Omaha,  ordered  a  bill  of  lumber  of  S, 
of  Dallas,  and  S,  not  having  the  lumber,  sent 
the  order  to  N,  at  Waldo,  requesting  him  to 
ship  the  lumber  to  D,  on  account  of  S,  and 
send  him  the  invoice  and  bill  of  lading,  N 
was  not  D's  vendor,  but  merely  consignor, 
and  hence  he  could  not,  on  the  insolvency  of 
S,  exercise  the  right  of  stoppage  in  transitu. 
Neimeyer  Lumber  Co.  v.  Burlington,  etc.,  R. 
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Co.,  54  Nebr.  321,  74  N.  W.  670,  40  L.  R.  A. 
534.  So  too  where  A  ordered  goods  of  B, 
who  transmitted  the  order  to  C,  with  direc- 
tions to  fill  it  aaid  ship  to  A,  all  three  living 
in  different  places,  and  C,  in  accordance  with 
his  directions  from  B,  shipped  the  goods  to 
A,  and  sent  the  bill  and  bill  of  lading  to  B, 
who  failed  before  the  goods  reached  A,  C  had 
no  right  of  stoppage  in  transitu  as  against 
A.  Memphis,  etc.,  R.  Co.  Freed,  38  Ark. 
614.  And  see  Pennell  v.  Alexander,  3  E.  &  B. 
283,  18  Jur.  627,  23  L.  J.  Q.  B.  171,  77 
E.  C.  L.  283. 

97.  Newhall  r.  Vargas,  13  Me.  93,  29  Am. 
Dec.  489;  Seymour  r.  Newton,  105  Mass.  272; 
Tlslev  V.  Stubbs,  9  Mass.  65,  6  Am.  Dec.  29; 
Gossler  v.  Schepeler,  5  Daly  (N.  Y.)  476; 
Tucker  i.  Humphrev,  4  Bing.  516,  6  L.  J. 
C.  P.  0.  S.  92.  1  ■  M.  &  P.  378  note,  13 
E.  C.  L.  614;  Hawkes  v.  Dunn,  1  Cromp.  & 
J.  519,  9  L.  J.  Exch.  0.  S.  184,  1  Tyrw.  413; 
Feise  v.  Wray,  3  East  93,  6  Rev.  Rep.  551. 
But  see  Gwvn  v.  Richmond,  etc.,  R.  Co.,  85 
N.  C.  429,  39  Am.  Rep.  708. 

One  who  is  merely  surety  for  the  price 
cannot  stop  the  goods  in  transitu.  Siffken 
r.  Wray,  6  East  371,  2  Smith  K.  B.  480. 
But  it  has  been  held  that  under  Act  19  &  20 
Vict.  c.  97,  a  surety  has  such  right.  Im- 
perial Bank  r.  London,  etc..  Docks  Co.,  5' 
Ch.  D.  195,  46  L.  J.  Ch.  335,  36  L.  T.  Rep. 
N.  S.  233. 

98.  Jenkyns  v.  Usborne,  13  L.  J.  C.  P.  196, 
7  M.  &  G.  678,  8  Scott  N.  R.  505,  49  E.  C.  L. 
678. 

99.  Kinloch  v.  Craig,  4  Bro.  P.  C.  47,  2 
Eng.  Reprint  32,  3  T.  R.  119,  100  Eng.  Re- 
print 487,  858,  1  Rev.  Rep.  664;  Newson  v. 
Thornton,  6  East  17,  2  Smith  K.  B.  207,  8 
Rev.  Rep.  378. 

1.  Reynolds  v.  Boston,  etc.,  R.  Co.,  43  N.  H. 
580;  Bell  v.  Moss,  5  Whart.  (Pa.)  189; 
Chandler  v.  Fulton,  10  Tex.  2,  60  Am.  Dec. 
188;  Eraser  v.  Witt,  L.  R.  7  Eq.  64,  19  L.  T. 
Rep.  N.  S.  440,  17  Wkly.  Rep.  92;  Hutchings 

Nunes,  10  Jur.  K  S.  109,  9  L.  T.  Rep. 
N.  S.  125,  1  Moore  P.  C.  N.  S.  243,  15  Eng. 
Reprint  629;  Whitehead  v.  Anderson,  11  L.  J. 
Exch.  157,  9  M.  &  W.  518.  But  see  Mc- 
Donald V.  McPherson,  12  Can.  Sup.  Ct.  416. 
Durgy  Cement,  etc.,  Co.  v.  O'Brien,  123 
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ment  of  the  biil  of  lading  by  the  consignor  and  its  transmissioii  to  such  agent 
with  instructions  to  take  possession  of  the  goods. 

5.  Against  Whom  Right  May  Be  Exercised.  The  right  of  stoppage  may  be 
exercised  against  the  insolvent  buyer  and  persons  claiming  under  him,  except 
those  who  claim  under  a  transfer  of  the  bill  of  lading  for  value  and  in  good  faith.* 


Mass.  12;  Hutchings  v.  Nuiies,  10  Jur.  N.  S. 
109,  9  L.  T.  Eep.  N.  S.  125,  1  Moore  P.  C. 
N.  S.  243,  15  Eng.  Reprint  692,  where  the 
ratification,  although  mailed  before  did  not 
reach  the  agent  until  after  the  stoppage. 

Time  of  ratification. —  If  the  agent  acts 
without  authority,  a  ratification  after  the 
buyer  has  demanded  the  goods  of  the  car- 
rier is  too  late.  Bird  v.  Brown,  4  Exch.  786, 
14  Jur.  132,  19  L.  J.  Exch.  154. 

3.  Morison  v.  Gray,  2  Bing.  260,  3  L.  J. 
C.  P.  0.  S.  261,  9  Moore  C.  P.  484,  9  E.  C.  L. 
570. 

4.  Alabama. —  Loeb  v.  Peters,  63  Ala.  243, 
35  Am.  Rep.  17. 

Illinois. —  Delta  Bag  Co.  v.  Kearns,  112 
111.  App.  269. 

Maine. —  Lee  v.  Kimball,  45  Me.  172. 

Maryland. —  Bristol  Nat.  Bank  v.  Balti- 
more, etc.,  R.  Co.,  99  Md.  661,  59  Atl.  134, 
105  Am.  St.  Rep.  321. 

Missouri. —  Dymock  v.  Missouri,  etc.,  R, 
Co.,  54  Mo.  App.  400. 

Neiv  TorJc. —  Becker  r.  Hallgarten,  86 
N.  Y.  167;  Western  Transp.  Co.  v.  Marshall, 
4  Abb.  Dec.  575,  4  Transcr.  App.  366,  6  Abb. 
Pr.  N.  S.  280;  Dows  r.  Greene,  32  Barb.  490 
[affirmed  in  24  N.  Y.  638] ;  Ives  v.  Polak,  14 
How.  Pr.  411. 

Texas. —  Missouri  Pac.  R.  Co.  v.  Heiden- 
Keimer,  82  Tex.  195,  17  S.  W.  608,  27  Am. 
St.  Rep.  861;  Chandler  v.  Fulton,  10  Tex.  2, 
60  Am.  Dec.  188. 

United  States.—  St.  Paul  Roller-Mill  Co.  v. 
Great  Western  Despatch  Co.,  27  Fed.  434; 
Audenried  v.  Randall,  2  Fed.  Cas.  No.  644, 
3  Clifl".  99;  Schmidt  r.  The  Pennsylvania,  21 
Fed.  Cas.  No.  12,464,  7  Wkly.  ISTotes  Cas. 
(Pa.)  98  [affirmed  in  4  Fed.  548]. 

England. —  Cahn  v.  Pockett's  Bristol  Chan- 
nel Steam  Packet  Co.,  [1899]  1  Q.  B.  643,  8 
Aspin.  516,  4  Com.  Cas.  168,  68  L.  J.  Q.  B. 
515,  80  L.  T.  Rep.  N.  S.  269,  15  T.  L.  R. 
247,  47  Wkly.  Rep.  422;  Leask  r.  Scott,  2 
Q.  B.  D.  376,  46  L.  J.  Q.  B.  576,  36  L.  T. 
Rep.  N.  S.  784,  25  Wkly.  Rep.  654;  Pease  r. 
Gloahee.  L.  R.  1  P.  C.  219.  12  Jur.  N.  S. 
677,  35  L.  J.  P.  C.  66,  15  L.  T.  Rep.  N.  S.  6, 

3  Moore  P.  C.  N.  S.  556,  15  TOly.  Rep.  201, 
16  Eng.  Reprint  210;  Lickbarrow  r.  Mason, 

4  Bro.  P.  C.  57,  2  Eng.  Reprint  39.  1  H.  Bl. 
357,  2  H.  Bl.  211,  2  T.  R.  63,  100  Eng. 
Reprint  35,  5  T.  R.  367,  683,  101  Eng.  Re- 
print 206,  380,  6  T.  R.  131,  101  Eng.  Reprint 
473;  Kemp  v.  Canavan,  15  Ir.  C.  L.  216. 

Canada. —  Clementson  v.  Grand  Trunk  R. 
Co.,  42  U.  C.  Q.  B.  263. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  836. 

One  who  takes  a  transfer  of  a  bill  of  lad- 
ing in  payment  of  a  preexisting  debt  is  a 
purchaser  for  value.  Denver  First  Nal.  Bank 
V.  Schmidt,  6  Colo.  App.  210.  40  Vac.  479; 
Lee  V.  Kimball,  45  Me.  172;  Dynioek  Mid- 
[33] 


land  Nat.  Bank,  67  Mo.  App.  97;  Shepard, 
etc..  Lumber  Co.  v.  Burroughs,  62  N.  J.  L. 
469,  41  Atl.  695;  St.  Paul  Roller-Mill  Co.  v. 
Great  Western  Despatch  Co.,  27  Fed.  434. 
But  see  Koontz  v.  Wheeling,  etc.,  R.  Co.,  7 
Ohio  S.  &  C.  PI.  Dec.  478,  .5  Ohio  N.  P.  15; 
Rodger  v.  Comptoir  d'Escompte  de  Paris, 
L.  R.  2  P.  C.  393,  38  L.  J.  P.  C.  30,  21  L.  T, 
Rep.  N.  S.  33,  5  Moore  P.  C.  N.  S.  538,  17 
Wkly.  Rep.  468,  16  Eng.  Reprint  618. 

One  who  takes  a  transfer  of  the  bill  with 
knowledge  of  the  buyer's  insolvency  is  not 
a  purchaser  in  good  faith.  Loeb  v.  Peters, 
63  Ala.  243,  35  Am.  Rep.  17;  Vertue  v. 
Jewell,  4  Campb.  31.  But  mere  knowledge 
that  the  goods  had  not  been  paid  for  does 
not  imply  bad  faith  on  the  part  of  the  pur- 
chaser. Shepard,  etc.,  Lumber  Co.  v.  Bur- 
roughs, 62  N.  J.  L.  469,  41  Atl.  695. 

The  transferee  of  a  duplicate  bill  of  lading 
is  put  on  inquiry  as  to  the  original  bill  and 
is  not  a  bona  fide  purchaser.  ,  Castanola  v. 
Missouri  Pac.  R.  Co.,  24  Fed.  267.  And  see 
The  Tigress,  Brown  &  L.  38,  9  Jur.  N.  S. 
361,  32  L.  J.  Adm.  97,  8  L.  T.  Rep.  N.  S. 
117,  11  Wldy.  Rep.  538. 

Substituted  bills  of  lading.— -Where  M 
shipped  flour  on.  the  U  road  to  G,  and  sent 
him  the  U  road's  bills  of  lading  therefor,  and 
G  delivered  them  to  the  C  road,  took  new 
bills  of  lading  for  further  shipment  of  the 
flour,  and  ■  sold  them  to  plaintiff,  when  in 
fact  the  flour  was  in  the  possession  of  the  U 
road,  in  another  state,  and  G  failed  the  same 
day,  and  plaintiff  notified  the  U  road  of  its 
ownership  of  the  property,  and  after  plain- 
tifT's  claim,  M  stopped  the  flour  in  transitu, 
the  equities  of  M  and  plaintiffs  were  equal, 
and  plaintiff's  legal  title  would  prevail,  since 
M's  lien  for  the  purchase-price  by  way  of 
stoppage  in  transitu  was  not  asserted  before 
plaintiff's  rights  intervened.  ^tna  Nat. 
Bank  v.  Union  Pac.  R.  Co..  69  Mo.  App.  246. 

Sufficiency  of  transfer. — Where  an  ocean 
bill  of  lading  was  drawn  to  "  E.  H.,  or  as- 
signs." the  drawee  being  a  railroad  agent  at 
New  York,  who  attended  to  the  tranship- 
ment of  goods,  and  he  shipped  the  goods  to 
San  Francisco,  and  transmitted  the  bill  of 
lading  to  the  purchaser  without  indorsement, 
and  the  purchaser  indorsed  the  bills,  and  de- 
livered them  as  security  for  advances,  the 
shipper's  right  to  retake  possession  of  the 
goods  was  unafl'eeted  by  the  purchaser's  in- 
dorsement and  transfer  of  the  bills  of  lading, 
as  "  E.  H."  having  failed  to  indorse  them, 
no  title  to  the  goods  passed.  Sheppard  v. 
Newhall,  54  Fed.  306,  4  C.  C.  A.  352  [rcrers- 
iufj  47  Fed.  4(58.  and  following  St.  Paul 
Roller-^ Fill  Co.  Great  Western  Despatch 
Co..  27  Fed.  434]. 

Fraudulent  transfer. —  The  rule  that  the 
right  of  stoppage  in  transitu  may  be  defeated 
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The  right  may  therefore  be  asserted  against  ordinary  purchasers  from  the  buyer 
to  whom  neither  possession  nor  a  bill  of  lading  has  been  given,^  or  attaching  cred- 
itors,^ or  an  assignee  for  the  benefit  of  creditors  before  delivery;  ^  but  delivery 
to  the  buyer's  assignee  or  trustee  in  bankruptcy  terminates  the  transit  and  destroys 
the  right, ^  and  a  delivery  of  the  goods  to  a  pledgee  will  have  the  same  effect.^  The 
doctrine  of  stoppage  in  transitu  is  not  abrogated  by  the  United  States  Bankruptcy 


by  a  sale  to  a  third  person,  and  an  indorse- 
ment of  the  bill  of  lading  in  good  faith  for 
a  valuable  consideration,  does  not  apply  to 
an  apparent  sale,  made  fraudulently,  with- 
out consideration,  for  the  purpose  of  defeat- 
ing the  right.  Eosenthal  v.  Dessau,  11  Hun 
(N.  Y.)  49. 

Circumstances  of  transfer. —  The  fact  that 
a  transfer  of  a  bill  of  lading  to  a  bank,  as 
security,  was  after  its  doors  were  closed  for 
the  day  for  the  purpose  of  deposit  and  check, 
does  not  affect  its  right  as  against  the  ven- 
dor, who  stops  the  goods  in  transit,  although, 
before  its  doors  are  again  opened,  it  learns 
of  the  insolvency  of  the  vendee.  Denver  First 
Nat.  Bank  v.  Schmidt,  6  Colo.  App.  216,  40 
Pac.  479. 

Subpurchaser  as  consignee. — Where  a  buyer 
resold  the  property  to  defendant,  and  the 
seller  shipped  it  to  defendant,  and  sent  the 
bills  of  lading  to  defendant  as  consignee,  no 
further  transfer  was  necessary  to  defeat  the 
seller's  right  of  stoppage  in  transitu  for  in- 
solvency of  the  buyer.  Shepard,  etc.,  Lumber 
Co.  V.  Burroughs,  62  N.  J.  L.  469,  41  Atl. 
695. 

In  the  case  of  bona  fide  pledge  by  indorse- 
ment of  a  bill  of  lading  the  seller  holds  the 
goods  subject  to  the  lien  of  the  pledgee. 
Chandler  v.  Fulton,  10  Tex.  2,  60  Am.  Dec. 
188;  Kemp  v.  Falk,  7  App.  Cas.  573,  5  Aspin. 
1,  52  L.  J.  Ch.  167,  47  L.  T.  Rep.  N.  S.  454, 
31  Wkly.  Rep.  125;  Matter  of  Westzinthus, 
5  B.  &  Ad.  817,  3  L.  J.  K.  B.  56,  2  N.  &  M. 
644,  27  E.  C.  L.  344.  Compare  Kearney 
Milling,  etc.,  Co.  v.  Union  Pac.  R.  Co.,  97 
Iowa  719,  66  "N".  W.  1059,  59  Am.  St.  Rep. 
434;  Florsheim  v.  Howell,  33  La.  Ann.  1184. 

5.  Georgia. —  Branan  i'.  Atlantic,  etc.,  R. 
Co.,  108  (G^a.  70,  33  ,S.  E.  836,  75  Am.  St. 
Rep.  26. 

Illinois. —  Delta  Bag  Co.  f.  Kearns,  112  111. 
App.  269. 

Indiana. —  Pattison  v.  Culton,  33  Ind.  240, 
5  Am.  Rep.  199. 

Iowa. —  Clapp  V.  Sohmer,  55  Iowa  273,  7 
N.  W.  639. 

Massachusetts. —  Ilsley  V.  Stubbs,  9  Mass. 
65,  6  Am.  Dec.  29. 

Missouri. —  Bergeman  v.  Indianapolis,  etc., 
R.  Co.,  104  Mo.  77,  15  S.  W.  992. 

Ohio. —  Koontz  v.  Wheeling,  etc.,  R.  Co.,  7 
Ohio  S.  &  C.  PI.  Dec.  478,  5  Ohio  N.  P. 
15. 

England. —  Craven  v.  Ryder,  Holt  N.  P. 
100,  3  E.  C.  L.  48,  2  Marsh.  127,  6  Taunt. 
433,  1  E.  C.  L.  690,  16  Rev.  Rep.  644. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  832. 

But  see  Schmidt  v.  The  Pennsylvania,  21 
Fed.  Cas.  No.  12,464  [affirmed  in  4  Fed.  548]. 

Assent  to  sale. — When  goods  are  sold  to 

[VIII,  B,  5] 


one  person,  who,  before  delivery  to  him,  re- 
sells them  to  another,  and  this  is  known  to 
the  original  vendor,  who  consigns  them  to  the 
second  purchaser,  the  original  vendor  will 
have  no  right  of  stoppage  in  transitu. 
Eaton  r.  Cook,  32  Vt.  58. 

6.  Alabama. —  Bayonne  Knife  Co.  v.  Um- 
benhauer,  107  Ala.  496,  18  So.  175,  54  Am. 
St.  Rep.  114. 

California. —  Blackman  v.  Pierce,  23  Cal. 
508. 

Connecticut. —  Woodruff  v.  Noyes,  15  Conn. 
335. 

loica. —  Greve  v.  Dunham,  60  Iowa  108,  14 
N.  W.  130. 

Kentucky. —  Wood  v.  Yeatman,  15  B.  Mon. 
270;  Hause  v.  Judson,  4  Dana  7,  29  Am.  Dec. 
377. 

Louisiana. —  Hepp  v.  Glover,  15  La.  461,  35 
Am.  Dec.'  206. 

Maryland. —  O'Brien  v.  Norris,  16  Md.  122, 
77  Am.  Dec.  284. 

Mississippi. —  Dreyfus  v.  Mayer,  69  Miss. 
282,  12  So.  267;  Morris  v.  Shryock,  50  Miss. 
590;  Dickman  v.  Williams,  50  Miss.  500. 

Missouri. —  Estey  v,  Truxel,  25  Mo.  App. 
238. 

Nebraska. —  Schuster  v.  Carson,  28  Nebr. 
612,  44  N.  W.  734;  Chicago,  etc.,  R.  Co.  V. 
Painter,  15  Nebr.  394,  19  N.  W.  488. 

Neio  York. —  Clark  v.  Lynch,  4  Daly  83 ; 
Buckley  v.  Furniss,  15  Wend.  137. 

North  Carolina. —  Farrell  V.  Richmond, 
etc.,  R.  Co.,  102  N.  C.  390,  9  S.  E.  302,  3 
L.  R.  A.  647,  11  Am.  St.  Rep.  760. 

Ohio. —  Calahan  v.  Babcock,  21  Ohio  St. 
281,  8  Am.  Rep.  63;  Benedict  v.  Schaettle,  12 
Ohio  St.  515. 

Pennsylvania. — Allen  v.  Mercier,  1  Ashm. 
103;  Bender  v.  Bowman,  2  Leg.  Gaz.  178; 
Mouille  V.  Hays,  4  Pa.  L.  J.  Rep.  413. 

Tennessee. —  Mississippi  Mills  v.  Union, 
etc..  Bank,  9  Lea  314.  But  see  Boyd  v. 
Moselv.  2  Swan  661. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  832. 

The  fact  that  the  creditor  paid  the  freight 
to  the  carrier  does  not  affect  the  seller's 
right  of  stoppage.  Greve  v.  Dunham,  60 
Iowa  108,  14  N.  W.  130. 

7.  Tufts  V.  Sylvester,  79  Me.  213,  9  Atl. 
357,  1  Am.  St.  Rep.  303 ;  Lentz  v.  Flint,  etc., 
R.  Co.,  53  Mich.  444,  19  N.  W.  138;  Harris 
V.  Hart,  6  Duer  (N.  Y.)  606  [affirmed  in  17 
N.  Y.  249];  Bell  v.  Moss,  5  Whart.  (Pa.) 
189. 

8.  Conyers  v.  Ennis,  4  Fed.  Cas.  No.  3,149, 
2  Mason  236;  Inglis  v.  Usherwood,  1  East 
515;  Ellis  V.  Hunt,  3  T.  R.  464,  1  Rev.  Rep. 
743,  100  Eng.  Reprint  679. 

9.  Brook  Iron  Co.  V.  O'Brien,  135  Mass. 
442. 
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Act,^°  and  the  fact  that  a  consignee  has  been  adjudicated  a  bankrupt  and  a  receiver 
or  trustee  appointed  for  the  estate  does  not  affect  the  right  of  the  consignor  to 
stop  the  goods  in  transit. 

6.  Duration  and  Termination  of  Transit;  Delivery  —  a.  General  Rules; 
Delivery  to  Buyer  or  Subpurchaser.  Transit  includes  not  only  carriage  of  goods 
to  destination,  but  delivery  there  according  to  the  terms  of  the  contract/'  and 
even  though  the  buyer  fails  or  refuses  to  take  possession  the  transit  is  not  ter- 
minated.^^ But  the  transit  is  terminated  so  as  to  preclude  the  seller  from  stopping 
the  goods  if  before  the  exercise  of  the  right  the  goods  are  delivered  to  the  buyer 
or  a  subpurchaser/^  or  to  a  third  person  on  the  buyer's  order/^  although  in  the 
latter  case  the  effect  of  the  dehvery  may  depend  on  the  purpose  for  which  the 
order  was  given.^^    But  the  giving  of  delivery  orders  is  not  alone  a  delivery  of 


10.  30  U.  S.  St.  at  L.  544,  c.  541  [U.  S. 
Comp.  St.  (1901)  p.  3418]. 

11.  In  re  Darlington  Co.,  163  Fed.  385. 

12.  Jacobs  V.  Bentley,  86  Ark.  186,  110 
S.  W.  594,  holding  that  the  right  of  an  un- 
paid seller  to  stop  goods  m  transitu  is  not 
defeated  by  the  mere  arrival  of  the  goods  at 
their  destination,  but  may  be  exercised  until 
transit  is  ended  by  the  coming  of  the  goods 
into  tlie  vendee's  actual  possession  or  his  con- 
structive possession  by  a  delivery  to  his 
agent.  Kemp  v.  Falk,  7  App.  Cas.  573,  5 
Aspin.  1,  52  L.  J.  Ch.  167,  47  L.  T.  Rep.  N.  S. 
454,  31  Wkly.  Rep.  125. 

13.  Arkansas. —  Mason  v.  Wilson,  43  Ark. 
172. 

Colorado. —  Weber  v.  Baessler,  3  Colo.  App. 
459,  34  Pac.  261. 

Iowa. —  Clapp  V.  Peck,  55  Iowa  270,  7 
N.  W.  587;  Alsberg  v.  Latta,  30  Iowa  442. 

Massachusetts. —  Scholfield  v.  Bell,  14  Mass. 
40.  And  see  Naylor  v.  Dennie,  8  Pick.  198, 
19  Am.  Dec.  319. 

ISIeio  Hampshire. —  Inslee  v.  Lane,  57  N.  H. 
454. 

Ohio. —  Wheeling,  etc.,  R.  Co.  v.  Koontz,  61 
Ohio  St.  551,  56  N.  E.  471,  76  Am.  St.  Rep.  435. 

Pennsylvania. —  Jenks  v.  Fulmer,  160  Pa. 
St.  527,  28  Atl.  841;  Kahnweiler  v.  Buck,  2 
Leg.  Gaz.  118. 

England. —  Bolton  v.  Lancashire,  etc.,  R. 
Co.,  L.  R.  1  C.  P.  431,  12  Jur.  N.  S.  317,  35 
L.  J.  C.  P.  137,  13  L.  T.  Rep.  N.  S.  764,  14 
Wkly.  Rep.  430 ;  Bartram  v.  Farebrother,  4 
Bing.  579,  6  L.  J.  C.  P.  0.  S.  125,  1  M.  &  P. 
515,  29  Rev.  Rep.  639,  13  E.  C.  L.  644;  James 
V.  Griffin,  6  L.  J.  Exch.  241,  2  M.  &  W.  623. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  846. 

14.  Kentucky. —  Ford  v.  Sproule,  2  A.  K. 
Marsh.  528,  12  Am.  Dec.  439. 

Louisiana. —  Williams  v.  Dotterer,  111  La. 
822,  35  So.  921. 

Missouri. —  Klein  v.  Fischer,  30  Mo.  App. 
568. 

Nebraska. —  U.  S.  Wind  Engine  Co.  v.  Oli- 
ver, 16  Nebr.  612,  21  N.  W.  463. 

New  York. —  Stevens  v.  Wheeler,  27  Barb. 
658;  Hollingsworth  v,  Napier,  3  Cai.  182,  2 
Am.  Dec.  268. 

Texas. —  Schneider  v.  Leibes,  3  Tex.  App. 
Civ.  Cas.  §  286. 

United  States.— The  Natchez,  31  Fed.  615; 
Conyers  v.  Ennis,  6  Fed.  Cas.  No.  3,149,  2 
Mason  236. 


England. —  Hawes  v.  Watson,  2  B.  &  C.  540, 
4  D.  &  R.  22,  2  L.  J.  K.  B.  0.  S.  83,  R.  &  M. 
6,  26  Rev.  Rep.  448,  9  E.  C.  L.  238;  Coxe  V. 
Harden,  4  East  211,  217,  1  Smith  K.  B.  20, 
7  Rev.  Rep.  570;  Wright  v.  Lawes,  4  Esp.  82; 
Noble  V.  Adams,  Holt  N.  P.  248,  3  E.  C.  L. 
105,  2  Marsh.  366,  7  Taunt.  59,  2  E.  C.  L. 
259,  17  Rev.  Rep.  445. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  837  et  seq. 

Delivery  on  buyer's  trucks. —  Where  manu- 
facturers at  one  town  contracted  to  deliver 
goods  free  on  board  at  another,  and  would 
have  sent  the  goods  thither  in  their  own  name 
but  for  a  subsequent  arrangement  with  the 
purchasers,  under  which  the  goods  were 
loaded  in  trucks  sent  by  the  purchasers,  the 
transit  was  at  an  end  in  law  when  the  goods 
were  loaded  in  the  trucks.  Merchant  Bank- 
ing Co.  r.  Phoenix  Bessemer  Steel  Co.,  5  Ch. 
D.  205,  46  L.  J.  Ch.  418,  36  L.  T.  Rep.  N.  S. 
395,  25  Wklj.  Rep.  457. 

Redelivery  to  seller. —  If  there  lias  been  an 
actual  delivery  to  the  buyer,  a  redelivery  to 
the  seller  for  the  special  purpose  of  having 
the  goods  repacked  for  shipment  will  not  re- 
vive the  right  of  stoppage.  Valpy  v.  Gibson, 
4  C.  B.  837,  11  Jur.  826,  16  L.  J.  C.  P.  241, 
56  E.  C.  L.  837. 

Delivery  to  assignee  in  insolvency. —  A  de- 
livery to  an  assignee,  for  benefit  of  creditors 
or  trustee  in  insolvency  or  bankruptcy,  is  a 
sufficient  deliverv.  Millard  v.  Webster,  54 
Conn.  415,  8  AtL  470;  McElrov  r.  Seerv.  61 
Md.  389.  48  Am.  Rep.  110;  Ellis  r.  Hunt.  3 
T.  R.  464,  1  Rev.  Rep.  743,  100  Eng.  Reprint 
679. 

A  delivery  to  the  administrator  of  the 

buyer  is  sufficient  to  terminate  the  transit. 
Conyers  r.  Ennis,  6  Fed.  Cas.  No.  3.149,  2 
Mason  236. 

A  delivery  of  goods  to  an  attaching  officer 
in  possession  of  the  buyer's  place  of  business 
is  not  a  deliverv  to  the  buver.  Jenks  r.  Ful- 
mer, 160  Pa.  St.  527,  28  Atl.  841:  Harris  r. 
Tenney,  85  Tex.  254,  20  S.  W.  82,  34  Am.  Rep. 
796.  And  see  Sherman  r.  Rugee,  55  Wis.  346, 
13  N.  W.  241.  And  a  delivery  to  a  mortgagee 
in  possession  is  not  sufficient.  Kinoman  r. 
Denison.  84  Mich.  608.  48  N.  W.  26,^22  Am. 
St.  Rep  711,  11  L.  R.  A.  347.  And  see  Con- 
diet  r.  Rosenfichl.  36  Tex.  23. 

15.  Stevens  r.  Wheeler.  27  Bavb.  (N.  Y.) 
658. 

16.  Halff  V.  Allyn,  60  Tox.  27S. 
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the  goods  so  as  to  terminate  the  transit, unless  such  is  the  understood  custom  of 
the  particular  trade/^  or  the  carrier  attorns  to  the  holder  of  the  orderj'^  It  is 
not  necessary  that  the  goods  should  have  been  taken  into  the  very  hands  of  the 
buyer  himself,^*^  but  a  delivery  on  the  wharf  which  is  the  buyer's  usual  place  of 
receiving  goods  is  sufficient ;  and  so  too  it  is  a  sufficient  delivery  if  the  goods  are 
appropriated  or  marked  for  the  buyer.^"^  If  there  was  an  actual  delivery  to  the 
buyer  the  transit  is  at  an  end  irrespective  of  an  undisclosed  reservation  on  his 
part,^^  or  his  unwillingness  to  receive  the  goods.^'^  The  transit  is  not  terminated 
by  the  seizure  of  the  goods  under  an  attachment  or  execution  at  the  suit  of  a  cred- 
itor of  the  buyer."^'^ 

b.  Partial  Delivery.  A  delivery  of  part  of  the  goods  is  not,  so  far  as  the 
right  of  stoppage  in  transitu  is  concerned,  a  constructive  delivery  of  the  whole, 
unless  the  circumstances  indicate  that  the  part  delivery  was  intended  to  have 
that  effect,^^  and  the  right  of  stoppage  is  therefore  terminated  only  as  to  the  part 
actually  delivered,  and  still  exists  as  to  the  residue  of  the  goods.^^ 

c.  Delivery  to  Agent  or  Warehouseman.  Generally  the  transit  is  terminated 
by  a  delivery  on  account  of  the  buyer,  to  a  designated  warehouseman  or 
one  who  customarily  receives  goods  for  the  buyer,^^  or  to  an  agent   of  the 


17.  Gunn  v.  Bolckow,  L  K.  10  Ch.  491,  44 
L.  J.  Cli.  732,  32  L.  T.  Rep.  N.  S.  781,  23 
Wkly.  Rep.  739 ;  Coventry  Gladstone,  L.  R. 
6  Eq.  44,  37  L.  J.  Ch.  492.  16  Wklv.  Rep. 
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The  fact  that  the  goods  were  transferred 
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buyer  did  not  affect  the  seller's  right  of  stop- 
page, Mobr  V.  Boston,  etc.,  R.  Co.,  106  Mass. 
67. 

18.  Merchant  Banking  Co.  v.  Plioenix  Bes- 
semer Steel  Co.,  5  Ch.  D.  205,  46  L.  J.  Ch. 
418,  36  L.  T.  Rep.  N.  S.  395,  25  Wklv.  Rep. 
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L.  J.  C.  P.  140,  7  M.  &  G.  360,  8  Scott 
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20.  Ellis  V.  Hunt,  3  T.  R.  464,  1  Rev.  Rep. 
743,  100  Eng.  Reprint  679. 

21.  Sawyer  V.  Joslin,  20  Vt.  172,  49  Am. 
Dec.  768. 

22.  Swanwick  v.  Sothern,  9  A.  &  E.  895, 
1  P.  &  D,  648,  36  E.  C.  L.  465;  Stoveld  v. 
Hughes,  14  East  308.  12  Rev.  Rep.  523; 
Cooper  V.  Bill,  3  H.  &  C.  722,  34  L.  J.  Exch. 
161,  12  L.  T.  Rep.  N.  S.  466. 

23.  Smith  v.  Gail,  44  Fla.  803,  33  So.  527. 

24.  Heinekey  v.  Earle,  8  E.  &  B.  410,  4 
Jur.  N.  S.  848,  28  L.  J.  Q.  B.  79,  6  Wkly. 
Rep.  687,  92  E.  C.  L.  410. 

25.  Massachusetts. —  Durgy  Cement,  etc., 
Co.  V.  O'Brien,  123  Mass.  12. 

Ohio. —  Benedict  v.  Schaettle,  12  Ohio  St. 
515. 

Pennsylvania. —  Hays  v.  Mouille,  14  Pa.  St. 
48;  Bender  f.  Bowman,  2  Pearson  517;  East- 
ern Lumber  Co.  v.  Gill,  9  Pa.  Co.  Ct.  630. 

Texas. —  Tillman  v.  Kansas  City  Distilling 
Co.,  3  Tex.  App.  Civ.  Cas.  §  285. 

Vermont. —  Kitchen  r.  Spear.  30  Vt.  545. 

Wisconsin. —  Sherman  v.  Rugee,  55  Wis. 
346,  13  N.  W.  241. 

England. —  Oppenheim  Russell,  3  B.  &  P. 
42,  6  Rev.  Rep.  604 ;  Smith  v.  Goss,  1  Campb. 
282,  10  Rev.  Rep.  684. 
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Canada,. —  McLean  t\  Breithaupt,  12  Out. 
App.  383. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  842. 

26.  Secomb  v.  Nutt,  14  B.  Mon.  (Ky.)  324; 
Hamburger  v.  Rodman,  9  Daly  (N.  Y.)  93; 
Buckley  v.  Furniss,  17  Wend.  (N.  Y.)  504; 
In  re  Beams,  2  Fed.  Cas.  No.  1,191,  18  Nat. 
Bankr.  Reg.  500;  Ex  p.  Gibbes,  1  Ch.  D.  101, 
45  L.  J.  Bankr.  10,  33  L.  T.  Rep.  N.  S.  479, 
24  Wkly.  Rep.  298 ;  Bctts  v.  Gibbons,  2  A.  & 
E.  57,  4  L.  J.  K.  B.  1,  4  N.  &  M.  64,  29  E.  C. 
L.  47;  Crawshay  v.  Eades,  1  B.  &  C.  181,  2 
D.  &  R.  288,  1  L.  J.  K.  B.  O.  S.  90,  25  Rev. 
Rep.  348,  8  E.  C.  L.  78 ;  Hammond  v.  Ander- 
son, 1  B.  &  P.  N.  R.  69,  2  Campb.  243,  8 
Rev.  Rep.  763;  Miles  r.  Gorton,  2  Cromp.  & 
M.  504,  3  L.  J.  Exch.  155,  4  Tyrw.  295;  Slu- 
bey  V.  Hey  ward,  2  H.  Bl.  504,  3  Rev.  Rep. 
386;  Jones  d.  Jones,  18  L.  J.  Exch.  481,  8 
I\l.  &  W.  431;  Tanner  v.  Scovell,  14  L.  J. 
Exch.  321,  14  M.  &  W.  28. 

27.  Kentucky.— 'Secomh  v.  Nutt,  14  B.  Mon. 
324. 

Maine. —  Johnson  v.  Eveleth,  93  Me.  306, 
45  Atl.  35,  48  L.  R.  A.  50. 

Massachusetts. —  Mohr  v.  Boston,  etc.,  R. 
Co.,  106  Mass.  67. 

Neiv  York. —  Buckley  v.  Furniss,  17  Wend. 
504. 

United  States. —  In  re  Beams,  2  Fed.  Cas. 
No.  1,191. 

England. —  Bolton  v.  Lancashire,  etc.,  R. 
Co.,  L.  R.  1  C.  P.  431,  12  Jur.  N.  S.  317,  35 
L.  J.  C.  P.  137,  13  L.  T.  Rep.  N.  S.  764,  14 
Wkly.  Rep.  430;  Ex  p.  Cross,  Fonbl.  215; 
Tanner  v.  Scovell,  14  L.  J.  Exch.  321,  14 
M.  &  W.  28. 

28.  Muskegon  Booming  Co.  v.  Underhill,  43 
Mich.  629,  5  N.  W.  1073  (delivery  of  logs  to 
boom  company)  ;  Frazer  v.  Hilliard,  2  Strobh. 
(S.  C.)  .309; 'Hoover  v.  Tibbits,  13  Wis.  79; 
Tucker  v.  Humphrey,  4  Bing.  516,  6  L.  J.  C. 
P.  O.  S.  92,  1  M.  &.  P.  378  note,  13  E.  C.  L. 
614;  Richardson  r.  Goss,  3  B.  &  P.  119,  6 
Rev.  Rep.  727;  Dodson  r.  Wentworth,  6  Jur. 
1066,  12  L.  J.  C.  P.  59,  4  M.  &  G.  1080,  5 
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buyer; but  the  purpose  of  the  delivery  to  the  agent  is  to  be  taken  into  considera- 
tion.'"* Tluis  a  dehvery  to  the  buyer's  agent  whose  duty  it  is  to  pack  the  goods  and 
forward  them  when  the  final  destmation  is  determined  terminates  the  transit ;  but 
the  transit  is  not  terminated  if  the  delivery  is  to  an  agent  for  the  purpose  of  having 
the  goods  forwarded  to  the  agreed  destination,'"  or  for  the  purpose  of  having  the 
transit  continued  from  an  intermediate  point  to  the  agreed  destination.^"  On 
the  other  hand,  the  delivery  to  an  agent  will  terminate  the  transit  if  he  is  to  hold 
the  goods  pending  orders  from  the  buyer  as  to  their  final  destination  or  is  to  for- 
ward them  to  a  new  destination  not  contemplated  in  the  original  shipment. 
The  distinction  is  that  in  the  one  case  the  delivery  to  the  agent  is  merely  for  the 
purpose  of  having  the  original  transit  continued,  whereas  in  the  other  case  the 
delivery  to  the  agent  is  for  the  purpose  of  changing  the  transit  and  substituting 
a  new  destination.^^  An  order  for  delivery  at  a  warehouse  or  particular  place 
within  the  original  destination  is  not  such  a  change  of  destination  as  terminates 
the  transit.^® 

d.  Delivery  on  Buyer's  Ship.  Where  by  the  terms  of  the  bill  of  lading  the 
goods  are  deliverable  to  the  buyer  or  his  assignee,  delivery  on  board  the  buyer's 
own  ship  does  not  show  a  delivery  to  him  necessarily  precluding  stoppage  in 
transitu.^'^  A  distinction  is  recognized  in  England  between  such  cases  and  those 
where  the  ship  is  merely  chartered  by  the  buyer,  and  in  the  latter  case  the  right 


Scott  N.  R.  821,  43  E.  C.  L.  555;  Wentworth 
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30.  Halff  r.  Allyn,  60  Tex.  278. 

31.  Scott  V.  Pettit,  3  B.  &  P.  469,  7  Rev. 
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213. 
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464,  59  N.  W.  1096. 
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St.  254 ;'  Pottinger  v.  Hecksher,  2  Grant  309. 
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Desauss.  Eq.  274,  1  Am.  Dec.  656. 

Texas.-^  Halff  v.  Allyn,  60  Tex.  278.  And 
see'Condiet  v.  Rosenfield,  36  Tex.  23. 

England. —  Lyons  r.  Hoffnung,  15  App.  Cas. 
391,  6  Aspin.  551,  59  L.  J.  P.  C.  79.  (53  L.  T. 
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r.  Clark,  19  Q.  B.  D.  553.  57  L.  T.  Rop.  N.  S. 
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91,  32  E.  C.  L.  515,  1  Hodges  255,  4  L.  J. 
C.  P.  281,  2  Scott  146;  Smith  r.  Goss,  1 
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See  43  Cent.  Dig.  tit.  "Sales,"  §  841. 
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464,  59  N.  W.  1096. 

¥ew  Yorfc.— Harris  v.  Pratt,  17  N.  Y.  249 
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St.  254;  Hays  r.  Mouille,  14  Pa.  St.  48;  Pot- 
tinger V.  Hecksher,  2  Grant  309. 

Ferwow^.— Guilford  v.  Smith,  30  Vt.  49. 

United  States. —  Biggs  v.  Barry,  3  Fed.  Cas. 
No.  1,402,  2  Curt.  259. 

England.—  Ex  p.  Miles,  15  Q.  B.  D.  39,  54 
L.  J.  Q.  B.  566;  Kendall  r.  Marshall,  11 
Q.  B.  D.  356,  52  L.  J.  Q.  B.  313,  48  L.  T.  Rep. 
N.  S.  951,  31  Wkly.  Rep.  597;  Ex  p.  Gibbes, 

1  Ch.  D.  101,  45  L.  J.  Bankr.  10.  33  L.  T. 
Rep.  K  S.  479,  24  Wkly.  Rep.  298 ;  Dixon  r. 
Baldwen,  5  East  175;  Jobson  r.  Eppenlieim, 
21  T.  L.  R.  468.  And  see  Eraser  Witt, 
L.  R.  7  Eq.  64,  19  L.  T.  Rep.  N.  S.  440,  17 
Wklv.  Rep.  92. 

35.  Harris  r.  Pratt,  17  N.  Y.  249  [affirm- 
ing 6  Duer  600]. 

36.  Lewis  r.  Sharvey,  58  Minn.  404.  59 
N.  W.  1096. 

37.  Bolin  r.  Huffnagle,  1  Rxiwle  (Pa.)  9; 
Thompson  r.  Stewart.  7  Phila.  (Pa.)  187; 
Scliotsinaiis  /•.  Lancashire,  etc.,  R.  Co.,  L.  R. 

2  Ch.  332.  30  L.  J.  Ch.  301.  10  L.  T.  Rep. 
K.  S.  189,  15  Wkly.  Rep.  .537:  7?r  Bruno.  6 
Aspin.  138,  50  L.  T.  Rep.  N.  S.  577,  4  Morr. 
Bankr.  Cas.  140. 
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of  stoppage  is  held  still  to  exist;  but  the  general  rule  in  the  United  States  recog- 
nizes no  such  distinction  between  the  cases  where  the  ship  is  merely  chartered 
by  the  buyer  or  is  owned  by  him,  and  in  either  case  the  right  of  stoppage  exists 
if  the  goods  are  consigned  to  the  buyer  at  his  residence  or  place  of  business,  but 
ceases  where  the  goods  are  shipped  on  board  a  vessel  appointed  by  the  vendee 
to  be  transported,  not  to  his  residence  or  to  be  received  by  him,  but  to  other 
markets. But  it  must  be  noted  that  in  this,  as  in  other  matters  relating  to 
delivery,  it  is  the  intention  of  the  parties  which  controls;  if  the  delivery  on  board 
of  the  vessel  is  intended  to  be  the  delivery  of  the  goods,  transit  then  ceases,  but 
if,  although  put  on  the  buyer's  own  vessel,  his  goods  are  consigned  to  him  at  his 
place  of  business  or  at  the  port  of  delivery  or  anywhere  else  in  fact  than  on  the 
vessel,  transit  continues  until  the  goods  reach  the  point  designated. 

e.  Delivery  to  Carrier,  and  Possession  of  Carrier  After  Arrival  at  Destination. 
A  delivery  of  the  goods  to  a  common  carrier  for  transportation  is  not  such  a  delivery 
to  the  buyer  as  will  terminate  the  transit  and  preclude  the  seller's  right  of  stop- 
page,^^  even  though  the  carrier  is  one  selected  by  the  bviyer,*^  and  under  the  bills 
of  lading  the  goods  are  deliverable  to  the  buyer  or  his  assignee,^^  and  the  transit 
continues  so  long  as  the  goods  are  in  the  possession  of  connecting  carriers  and 
middlemen.**  So  too  the  transit  is  not  terminated  on  a  delivery  of  the  goods 
to  a  local  transfer  company  for  cartage  to  the  buyer's  place  of  business,*^  although 
it  has  been  held  in  some  cases  that  the  transit  is  ended  if  the  transfer  company 
has  general  authority  from  the  buyer  to  receive  and  receipt  for  goods  arriving.*^ 
If,  however,  goods  sold  to  be  paid  for  on  delivery  are  put  on  board  a  vessel 
appointed  by  the  vendee,  not  to  be  transported  to  him  or  delivered  for  his  use 
at  a  place  of  his  appointment,  but  to  be  shipped  by  such  vessel  in  his  name  from 
his  place  of  residence  or  business  to  a  third  person,  there  is  no  right  of  stoppage 
after  the  goods  are  embarked.*^  The  transit  is  not  terminated  by  the  arrival  of 
the  goods  at  their  destination,*^  unless  the  carrier  parts  with  the  control  of  the 


38.  Berndtson  r.  Strang,  L.  R.  3  Ch.  588, 
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V.  Baessler,  3  Colo.  App.  459,  34  Pac.  261. 

46.  Shoninger  v.  Day,  61  Mo.  App.  366; 
O'Neal  V.  Day,  53  Mo.  App.  139.  But  see 
Scott  V.  William  B.  Grimes  Dry-Goods  Co.,  48 
Mo.  App.  521. 

47.  Rowley  v.  Bigelow,  12  Pick.  (Mass.) 
307,  23  Am.  Dec.  607.  And  see  Stubbs  r. 
Lund,  7  Mass.  453,  5  Am.  Dec.  63 ;  Tread.well 
V.  Aydlett,  9  Heisk.  (Tenn.)  388. 

48.  Arkansas. —  Mason  i*.  Wilson,  43  Ark. 
172. 

loica. —  McFetridge  v.  Piper,  40  Iowa  627. 
Massaehusetfs. —  Naylor  v.  Dennie,  8  Pick. 
198,  19  Am.  Dec.  319. 
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goods  to  the  buyer  ;  and  so  long  as  the  goods  remain  in  the  carrier's  possession 
either  on  the  cars,  in  the  warehouse,  or  on  the  wharf  the  transit  has  not  ended, -^"^ 
The  transit  has,  however,  come  to  an  end,  so  as  to  prevent  a  stoppage  by  the 
seller,  if  the  carrier  stores  the  goods  as  the  agent  of  the  consignee  or  one  claiming 
under  him,^^  or  if,  the  freight  being  paid  and  the  goods  receipted  for,  they  remain 
in  the  carrier's  hands  merely  awaiting  removal,^^  or  if  the  goods  are  delivered  to 
an  agent  selected  by  the  carrier  to  hold  the  goods  as  agent  of  the  buyer.^^ 

f.  Entry  in  Custom-House  or  Deposit  in  Bonded  Warehouse.    The  transit  is 


'Neio  Hampshire. —  Inslee  v.  Lane,  57  N.  H. 
454. 

England. —  Coventry  v.  Gladstone,  L.  R.  6 
Eq.  44,  37  L.  J.  Ch.  492,  16  Wkly.  Rep.  837; 
Hoist  V.  Pownal,  1  Esp.  240. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  838. 

49.  Smith  v.  Gail,  44  Fla.  803,  33  So. 
527. 

50.  Dakota. —  Powell  v.  McKechnie,  3  Dak. 
319,  19  K  W.  410. 

Georgia. —  Ocean  Steamship  Co.  v.  Ehrlich, 
88  Ga.  502,  14  S.  E.  707,  30  Am.  St.  Rep. 
164;  Macon,  etc.,  R.  Co.  v.  Meador,  65  Ga. 
705. 

Iowa. —  Clapp  V.  Peck,  55  Iowa  270,  7 
N".  W.  587;  Alsberg  v.  Latta,  30  Iowa  442; 
O'Neil  V.  Garrett,  6  Iowa  480. 

Kansas. —  Svmns  v.  Schotten,  35  Kan.  310, 
10  Pac.  328. 

Massachusetts. —  Brewer  Lumber  Co.  v. 
Boston,  etc.,  R.  Co.,  179  Mass.  228,  60  N.  E. 
548,  88  Am.  St.  Rep.  375,  54  L.  R.  A.  435. 

Neio  Hampshire. —  Inslee  v.  Lane,  57  N.  H. 
454. 

Ohio. —  Wheeling,  etc..  R.  Co.  v.  Koontz,  61 
Ohio  St.  551,  56  N.  E.  471,  76  Am.  St.  Rep. 
435;  Calahan  v.  Babcock,  21  Ohio  St.  281,  8 
Am.  Rep.  63. 

Pennsylvania. —  Bender  v.  Bowman,  2  Pear- 
son 517. 

Vermont. —  Kitchen  v.  Spear,  30  Vt.  545. 

Wisconsin. —  JeflPris  v.  Fitchburg  R.  Co.,  93 
Wis.  250,  67  w.  424,  57  Am.  St.  Rep.  919, 
33  L.  R.  A.  351. 

England. —  Ex  p.  Barrow,  6  Ch.  D.  783,  46 
L.  J.  Ch.  71.  36  L.  T.  Rep.  N.  S.  325,  25 
Wkly.  Rep.  466;  Ex  p.  Watson,  5  Ch.  D.  35, 
46  L.  J.  Bankr.  97,  36  L.  T.  Rep.  N.  S.  75, 
25  Wklv.  Rep.  489;  Tucker  v.  Humphrey,  4 
Ring.  516,  6  L.  J.  C.  P.  O.  S.  92,  1  M.  &  P. 
378  note,  13  E.  C.  L.  614;  Edwards  v.  Brewer, 
6  L.  J.  Exch.  135,  2  M.  &  W.  375. 

Canada. —  Morgan  Envelope  Co.  v.  Bous- 
tead,  7  Ont.  697. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §'  838. 

Goods  sold  from  warehouse. —  The  fact  that 
the  consignee  of  boxes  of  tobacco  agree  with 
the  carrier  that  they  be  set  aside  by  it  in  the 
depot  to  be  sold  and  the  proceeds  used  to  pay 
past  due  freights,  the  balance  if  any  to  go  to 
the  consignee,  did  not  show  siich  actual  de- 
livery as  to  prevent  a  stoppage  in  transitu 
by  the  consignor.  Macon,  etc.,  R.  Co.  v. 
Meador,  65  Ga.  705. 

Question  for  jury. —  As  affecting  the  right 
of  stoppage  in  transitu  on  account  of  the  in- 
solvency of  the  vendee,  it  is  a  question  for 
the  jury  whether  the  transit  was  ended  when 
the  vender,  being  unable  to  pay  the  freight. 


was,  to  save  demurrage,  allowed  by  the  rail- 
road company  to  unload  the  cars  and  pile 
the  goods  in  its  yard  until  he  could  pay  the 
freight.  Rogers  r.  Schneider,  13  Ind.  App. 
23,  41  N.  E.  71.  So  too  where  goods  for- 
warded by  rail  arrive  at  their  destination 
and  the  carrier  notified  the  consignee  thereof, 
but  they  were  not  delivered  for  several  days 
and  until  after  the  appointment  of  a  re- 
ceiver of  the  consignee's  property,  the  ques- 
tion whether  the  consignee  by  allowing  the 
goods  to  remain  with  the  carrier  intended 
in  the  exercise  of  the  right  of  a  purchaser 
to  return  goods  after  insolvency,  to  preserve 
the  right  of  the  seller  to  stop  in  transitu, 
was  for  the  jury.  Harding  Paper  Co.  v. 
Allen,  65  Wis.  576,  27  N.  W.  329. 

Delay  of  agent. —  Even  if  the  continued  pos- 
session of  the  carrier  is  due  to  the  delay  of 
the  agent  in  making  delivery  the  transit  is 
not  terminated.  Anderson  v.  Fish,  16  Ont. 
476  ia-ffirmed  in  17  Ont.  App.  28]. 

51.  McFetridge  v.  Piper,  40  Iowa  627; 
Revnolds  r.  Boston,  etc.,  R.  Co.,  43  N.  H. 
580;  Williams  v.  Hodges,  113  N.  C.  36,  18 
S.  E.  83;  Taylor  V.  Great  Eastern  R.  Co., 
[1901]  1  K.  B.  774,  6  Com.  Cas.  121,  70  L.  J. 
K.  B.  499,  84  L.  T.  Rep.  N.  S.  770,  17  T.  L. 
R.  394,  49  Wkly.  Rep.  431;  Harman  r.  An- 
derson, 2-  Campb.  242,  11  Rev.  Rep.  706; 
Allan  r.  Gripper,  2  Cromp.  &  J.  218,  1  L.  J. 
Exch.  71,  2  Tyrw.  217. 

'  Evidence  of  agency. —  Where  goods  were 
stored  by  the  carrier  because  the  freight  was 
not  paid  and  the  property  removed  in  the 
time  required  by  the  carrier's  rules,  and  the 
consignee  testified  that  a  few  days  after  the 
arrival  of  the  goods  he  telephoned  to  the  car- 
rier's agent  to  store  them,  and  did  not  remem- 
ber what  the  agent  said,  but  thought  he  said 
"  all  right,"  and  the  agent  testified  that  he 
stored  the  goods  in  the  usual  course  of  busi- 
ness without  directions  from  any  one.  the 
evidence  was  insufficient  to  show  that  the 
goods  were  stored  by  direction  of  the  con- 
signee, so  as  to  make  the  carrier  his  bailee, 
and  terminate  the  consignor's  right  of  stop- 
paoe  in  transitu.  Brewer  Linubcr  Co.  /•.  Bos- 
ton, etc.,  R.  Co.,  179  INFass.  228,  60  N.  E.  548, 
88  Am.  St.  Rop.  375,  54  L.  R.  A.  435. 

52.  LangstafV  r.  Stix,  04  Miss.  171,  1  So. 
97,  60  Am.  Rep.  49:  Foster  r.  Frampton,  6 
B.  &  C.  107.  13  E.  C.  L.  60,  2  0.  Sr.  P.  469, 
12  E.  C.  L.  681.  9  D.  &  R.  108,  5  L.  J.  K.  B. 
0.  S.  71,  30  Rev.  Rep.  255;  Rowe  r.  Pickford, 
1  Moore  C.  P.  526,  8  Taunt.  83,  19  Rev.  Rep. 
406,  4  E.  C.  L.  51. 

53.  Lane  r.  Robinson,  IS  B.  INfon.  (Kv.) 
623. 
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not  terminated  by  the  possession  of  the  goods  b}^  officers  of  customs  prior  to 
entry, or  by  entry  in  the  custom-house  the  duties  remaining  unpaid. If,  how- 
ever, the  buyer  or  the  subpurchaser  gives  bond  for  the  payment  of  duties  and 
deposits  the  goods  in  his  own  name  in  a  bonded  warehouse  the  transit  is  at  an 
end,  and  the  right  of  stoppage  no  longer  exists. '^"^ 

g.  Interception  of  Goods  by  Buyer  and  Reshipment.  The  transit  may  be 
intercepted  and  terminated  by  the  buyer's  taking  possession  of  the  goods  at  an 
intermediate  point,^'^  and  if  the  original  transit  is  ended  by  a  delivery  to  the  buyer 
or  his  agent,  a  reshipment  by  the  buyer  or  his  agent  is  not  such  a  renewal  of  the 
transit  as  will  revive  the  right  of  stoppage. If,  however,  the  agent  of  the  buyer 
in  intercepting  the  goods  acts  as  agent  of  the  sellers  of  other  goods  accompanying 
those  in  question,  this  does  not  affect  the  right  of  the  seller  of  the  particular  goods 
to  stop  them  in  transit.''^ 

?•  Waiver  or  Loss  of  Right.  The  right  of  stoppage  in  transitu  may  be  waived 
by  delay  in  exercising  it,^^  by  consent  to  a  resale  by  the  buyer, or  by  an  election 
to  resort  to  another  remedy,  such  as  attachment;  but  if  the  attachment  is  levied 
by  mistake  as  to  the  existence  of  the  right  of  stoppage  and  is  immediately  dis- 
missed on  discovery  of  the  mistake, or  is  induced  by  the  fraud  of  the  buyer,®* 
the  right  of  stoppage  is  not  lost;  nor  is  the  right  waived  by  the  unauthorized  act 
of  the  seller's  attorney  in  bringing  an  action  for  the  price,  if  it  is  promptly  repu- 
diated by  the  seller.®-^  The  right  is  not  as  a  general  rule  lost  by  receiving  part 
payment  of  the  price,®®  by  receiving  a  bill  of  exchange  or  draft, ®^  or  by  taking 


54.  Donath  f.  Broomhead,  7  Pa.  St.  301; 
Burnham  v.  Winsor,  4  Fed.  Cas.  No.  2,180. 

55.  Holbrook  v.  Vose,  6  Bosw.  (N.  Y.)  76; 
Harris  v.  Hart,  6  Duer  (N.  Y.)  606  [affirmed 
in  17  N.  Y.  249]  ;  Hauterman  r.  Bock,  1  Daly 
(N.  Y.)  366;  Western  Transp.  Co.  v.  Hawley, 
1  Daly  (N.  Y.)  327;  Mottram  r.  Heyer,  5 
Den.  (N.  Y.)  629  [reversing  1  Den.  *483]  ; 
Northey  v.  Field,  2  Esp.  613;  Lewis  r.  Mason, 
36  U.  C.  Q.  B.  590;  Burr  v.  Wilson,  13  U.  C. 
Q.  B.  478. 

56.  Cartwright  v.  Wilmerding,  24  N.  Y. 
521;  Sheppard  v.  Newhall,  54  Fed.  306,  4  C. 
C.  A.  352 ;  Wiley  v.  Smith,  2  Can.  Sup.  Ct.  1 
[overruling  Graham  r.  Smith,  27  U.  C.  0.  P. 
1;  Howell  v.  Alport,  12  U.  C.  C.  P.  375].  But 
see  In  re  Beams,  2  Fed.  Cas.  No.  1,191,  18 
Nat.  Bankr.  Reg.  500. 

57.  Wood  V.  Yeatman,  15  B.  Mon.  (Ky.) 
270;  Secomb  v.  Nutt,  14  B.  Mon.  (Ky.)  324; 
Jordan  v.  James,  5  Ohio  88.  And  see  Stevens 
r.  Wheeler,  27  Barb.  (N.  Y.)  658. 

58.  Massachusetts. —  Brooke  Iron  Co.  v. 
O'Brien,  135  Mass.  442. 

Neiv  York. —  Becker  v.  Hallgarten,  86  N.  Y. 
167;  Harris  v.  Pratt,  17  N.  Y.  249  [affirming 
6  Duer  606]. 

Pennsylvania.—  Cabeen  v.  Campbell,  30  Pa. 
St.  254;  Hays  r.  Mouille,  14  Pa.  St.  48;  Pot- 
tinger  v.  Hecksher,  2  Grant  309. 

Vermont.—  Guilford  r.  Smith,  30  Vt.  49. 

United  (States. —  Biggs  r.  Barry,  3  Fed.  Cas. 
No.  1,402,  2  Curt.  259. 

England.— Ex  p.  Miles,  15  Q.  B.  D.  39,  54 
L.  J.  Q.  B.  566;  Kendall  v.  Marshall,  11 
Q.  B.  D.  356,  52  L.  J.  Q.  B.  313,  48  L.  T.  Rep. 
N.  S.  951,  31  Wkly.  Rep.  597;  Ex  p.  Gibbes, 
1  Ch.  D.  101,  45  L.  J.  Bankr.  10,  33  L.  T. 
Rep.  N.  S.  479,  24  Wklv.  Rep.  298 ;  Fraser  r. 
Witt,  L.  R.  7  Eq.  64,  19  L.  T.  Rep.  N.  S.  440, 
17  Wklv.  Rep.  92;  Dixon  r.  Baldwen,  5  East 
175;  Jobson  r.  Eppenheim,  21  T.  L.  R.  468. 

[VIII,  B,  6,  f] 


Canada. —  Mollison  v.  Lockhart,  30  N. 
Brunsw.  398. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  847. 

Transfer  to  warehouse. —  An  order  for  the 
delivery  of  the  goods  at  a  particular  ware- 
house within  the  town  originally  designated 
as  the  destination  is  not  a  direction  to  start 
the  goods  to  another  destination,  so  as  to  de- 
prive the  seller  of  his  right  of  stoppage  w 
transitu.  Lewis  v.  Sharvey,  58  Minn.  464,  59 
N.  W.  1096. 

59.  Hays  v.  Mouille,  14  Pa.  St.  48. 

60.  Baltimore,  etc.,  R.  Co.  v.  Davis,  9  Pa. 
Cas.  147,  12  Atl.  335. 

61.  Eaton  r.  Cook,  32  Vt.  58;  Audenried  V. 
Randall,  2  Fed.  Cas.  No.  644,  3  Cliff.  99. 

62.  Woodruff  v.  Noyes,  15  Conn.  335. 

63.  Fox  V.  Willis,  60  Tex.  373. 

64.  Allyn  v.  Willis,  65  Tex.  65. 

65.  Calahan  r.  Babcock,  21  Ohio  St.  281,  8 
Am.  Rep.  63. 

66.  Newhall  v.  Vargas,  13  Me.  93,  29  Am. 
Dec.  489 ;  Jordan  v.  James,  5  Ohio  88 ;  Burn- 
ham  r.  Winsor,  4  Fed.  Cas.  No.  2,180;  Feise 
r.  Wray,  3  East  93,  6  Rev.  Rep.  551;  Ed- 
wards V.  Brewer,  6  L.  J.  Exch.  135,  2  M.  & 
W.  375 ;  Hodgson  v.  Loy,  7  T.  R.  440,  4  Rev. 
Rep.  483,  101  Eng.  Reprint  1065. 

Where  the  buyer  compounds  with  his  cred- 
itors, including  the  seller,  and  the  composi- 
tion is  secured  by  bills,  the  right  of  stoppage 
in  transitu  is  lost,  although  the  whole  com- 
position money  has  not  yet  been  paid.  Nich- 
ols V.  Hart,  5  C.  &  P.  179,  24  E.  C.  L.  514. 

67.  Illinois. — ^Lake  Shore,  etc..  R.  Co.  v. 
National  Live  Stock  Bank,  59  HI.  App.  451. 

Maine. —  Newhall  v.  Vargas,  13  Me.  93,  29 
Am.  Dee.  489. 

Massachusetts. —  Seymour  v.  Newton,  105 
Mass.  272. 

JVeiD  York. —  Ainis  v.  Avres,  62  Hun  376, 
16  N.  Y.  Suppl.  005. 
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the  buyer's  note  for  the  price, unless  it  is  accepted  as  actual  payment; 
but  it  is  held  that  the  acceptance  of  the  note,  order,  or  accepted  bill  of  a 
third  person,  without  the  indorsement  or  guaranty  of  the  buyer,  divests  the 
right.  ^'^ 

8.  Enforcement.  The  right  of  stoppage  in  transitu  may  be  exercised  by  notice 
to  the  carrier,'^  or  other  person  in  whose  custody  the  goods  are  at  the  time,'^  and 
actual  taking  possession  by  the  seller  is  not  essential,  and  it  has  been  held  that 
it  is  not  even  essential  that  the  notice  to  the  carrier  should  contain  a  formal  demand 
of  redelivery.'^*  So  too  the  right  may  be  exercised  by  filing  a  claim  to  the  fund 
in  court  derived  from  the  sale  of  the  goods  under  legal  process,'''^  and  if  the  seller 
has  taken  proper  steps  by  notice  to  exercise  his  right  of  stoppage  he  may  enforce 
his  claim  to  the  goods  by  an  action  against  an  officer  who  has  taken  the  goods 
under  process  against  the  buyer, '^^  and  to  such  an  action  the  buyer  is  not  a  neces- 
sary party. '^^    It  is  not  necessary  that  a  note  or  bill  given  for  the  price  should 


United  States. —  Burnliam  v.  Winsor,  4 
Fed.  Cas.  No.  2,180. 

England. —  Kinlocli  v.  Craig,  4  Bro.  P.  C. 
47,  2  Eng.  Reprint  32,  3  T.  R.  119,  783,  100 
Eng.  Reprint  487,  858,  1  Rev.  Rep.  664 ;  Feise 
V.  Wray,  3  East  93,  6  Rev.  Rep.  551;  Ed- 
wards V.  Brewer,  6  L.  J.  Exch.  135,  2  M.  & 
W.  375. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  849. 

68.  Indiana. —  Rogers  v.  Schneider,  13  Ind. 
App.  23,  41  N.  E.  71. 

Iowa. —  Clapp  V.  Sohmer,  55  Iowa  273,  7 
N.  W.  639. 

Massachusetts. —  Brewer  Lumber  Co.  v. 
Boston,  etc.,  R,  Co.,  179  Mass.  228,  60  N.  E. 
548,  88  Am.  St.  Rep.  375,  54  L.  R.  A. 
435. 

Ohio.— 'Diem  v.  Koblitz,  49  Ohio  St.  41, 
29  N.  E.  1124,  34  Am.  St.  Rep.  531. 

Pennsylvania. —  Hays  v.  Mouille,  14  Pa.  St. 
48. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  849. 

69.  Clapp  V.  Sohmer,  55  Iowa  273,  7  N.  W. 
639.  And  see  Parker  v.  Bvrnes,  18  Fed.  Cas. 
No.  10,728,  1  Lowell  539.  " 

70.  Eaton  v.  Cook,  32  Vt.  58. 

71.  Iowa. — Felix  v.  Brandstetter  Co.,  (1902) 
89  N.  W.  971. 

Kansas. —  Rucker  v.  Donovan,  13  Kan.  251, 
19  Am.  Rep.  84. 

Neiv  Hampshire. —  Reynolds  i'.  Boston,  etc., 
R.  Co.,  43  N.  H.  580. 

'Neio  York. —  Mottram  v.  Heyer,  5  Den.  629. 

England. —  Berndtson  v.  Strang,  L.  R.  4 
Eq.  481,  36  L.  J.  Ch.  879,  16  L.  T.  Rep.  N.  S. 
583,  15  Wkly.  Rep.  1168;  Ex  p.  Watson,  5  Ch. 
D.  35,  46  L.'  J.  Bankr.  97,  36  L.  T.  Rep.  N.  S. 
75,  25  Wkly.  Rep.  489. 

Canada. —  Ascher  r.  Grand  Trunk  R.  Co., 
36  U.  C.  Q.  B.  609. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  853. 

Mailing  notice  to  the  carrier  is  not  suffi- 
cient unless  it  was  received.  Millai'd  r.  Web- 
ster, 54  Conn.  415,  8  Atl.  470. 

Rights  of  carrier. —  In  case  the  agent  of  the 
seller  of  o-oods  notifies  the  carrier  not  to  do- 
liver  them,  the  carrier  has  the  rioht  to  a 
reasonable  lime  to  asceiiiiin  the  fncls.  mid 
the  agent  to  produce  his  niithorily  and  to 
furnish  an  indemnity.  IvCNiiolds  r.  Boston, 
etc.,  R.  Co.,  43  N.  H."  580. 


Notice  to  ship-owner. —  Notice  of  stoppage 
in  transitu  given  to  a  ship-owner  imposes  no 
duty  on  him  to  communicate  the  notice  to  the 
master  of  the  ship,  and  it  is  not  effectual 
until  communicated  to  the  master.  Ex  p. 
Falk,  14  Ch.  D.  446,  4  Aspin.  280,  42  L.  T. 
Rep.  N.  S.  780,  28  Wkly.  Rep.  785. 

Goods  taken  from  carrier  on  legal  process. 
—  Notice  to  the  carrier  of  goods  to  secure  the 
right  of  stoppage  in  transitu  is  not  necessary 
where  they  have  been  already  taken  out  of 
his  hands  by  legal  process.  Schwabacher  V. 
Kane,  13  Mo.  App.  126. 

72.  Mottram  v.  Heyer,  5  Den.  (N.  Y.)  629; 
Whitehead  r.  Anderson,  11  L.  J.  Exch.  157,  9 
M.  &  W.  518.  And  see  Bell  r.  Moss,  5  Whart. 
(Pa.)  189. 

Notice  to  a  customs  officer  is  not  sufficient 
but  notice  must  be  given  to  the  carrier  as 
well.  Mottram  v.  Heyer,  5  Den.  (N.  Y.)  629; 
Ascher  v.  Grand  "Trunk  R.  Co.,  36  U.  C.  Q.  B. 
609. 

Notice  to  a  consignee  to  hold  proceeds  of 
the  goods  is  not  sufficient.  Phelps  r.  Comber, 
29  Ch.  D.  813,  5  Aspin.  428,  54  L.  J.  Ch.  1017, 
52  L.  T.  Rep.  N.  S.  873,  33  Wkly.  Rep.  829. 

73.  Rucker  r.  Donovan,  13  Kan.  251,  19 
Am.  Rep.  84;  Northey  r.  Field,  2  Esp.  613; 
Hoist  V.  Pownal,  1  Esp.  240. 

74.  Reynolds  r.  Boston,  etc.,  R.  Co.,  43 
N.  H.  580. 

75.  O'Brien  v.  Norris,  16  Md.  122,  77  Am. 
Dec.  284. 

76.  Wolf  r.  Shepherd,  103  Ala.  241,  15  So. 
519;  Pottinger  r.  Heckshcr,  2  Grant  (Pa.) 
309;  Litt  r.  Cowlev.  Holt  N.  P.  338,  3 
E.  C.  L.  138,  2  :\rnrsh.  457,  7  Taunt.  169.  2 
E.  C.  L.  310.  17  Rev.  Rep.  482. 

Action  against  assignee. — Where  goods  in 
a  custom-liouse,  before  entry  for  importation 
from  a  foreign  country  were  stopped  i)i 
transitu  by  tlie  seller,  the  purchasers  having 
made  an  assignment  for  the  Ix^nefit  of  cred- 
itors, an  actidii  eoiild  be  maintained  by  the 
sellers  to  compel  the  purchasers  and  their  as- 
sigiiec^^  io  indorse  or  assign  and  deliver  the 
bills  of  lading  and  invoices  io  the  sellers  to 
enabh'  tliem  lo  onio'v  the  goods.  Strahlheim 
/•.  Wallnch.  12  Daly  (N.  Y.)  313. 

77.  Harris  r.  Tennev.  85  Tex.  254.  20  S.  W. 
82,  34  Am.  St.  Rep.  796. 
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be  tendered  as  a  condition  precedent  to  stoppage/^  or  that  the  amount  received 
in  part  payment  should  be  returned. 

9.  Operation  and  Effect.  The  enforcement  of  the  right  of  stoppage  in  transitu 
does  not  rescind  the  sale,^^  but  simply  restores  the  seller  to  the  position  in 
which  he  was  before  he  parted  with  the  possession  so  as  to  enable  him  to  exercise 
his  rights  as  an  unpaid  seller.  The  retaking  of  the  merchandise  by  the  seller 
in  transit  from  the  possession  of  the  carrier,  in  an  action  of  replevin  of  which  the 
transferee  of  the  bill  of  lading  had  no  notice,  and  the  recovery  of  judgment  in 
favor  of  the  seller  in  such  action,  do  not  bar  the  right  of  the  transferee  of  the  bill 
of  lading  to  maintain  an  action  against  the  seller  for  conversion. 

C.  Recovery  of  Goods  or  Their  Proceeds  —  l.  Nature  and  Grounds  of 
Right.  If  the  sale  is  absolute  and  possession  is  taken  by  the  buyer,  the  seller 
cannot  as  a  general  rule  retake  the  goods  for  non-payment  of  the  price,  in  the 
absence  of  misrepresentation  or  fraud ;  but  if  the  sale  is  for  cash  so  that  property 
therein  does  not  pass  until  payment,  unless  the  seller  has  waived  his  right  to  cash  pay- 
ment,   he  may,  in  the  event  of  non-payment,  reclaim  the  goods  from  the  buyer,^® 


78.  Hays  v.  Mouille,  14  Pa.  St.  48 ;  Mouille 
V.  Hays,  4  Pa.  L.  J.  Kep.  413;  Edwards  v. 
Brewer,  6  L.  J.  Exch.  135,  2  M.  &  W.  375. 
But  see  Brewer  Lumber  Co.  v.  Boston,  etc., 
R.  Co.,  179  Mass.  228,  60  N.  E.  548,  88  Am. 
St.  Rep.  375,  54  L.  R.  A.  435. 

79.  Newhall  v.  Vargas,  13  Me.  93.  29  Am. 
Dec.  489. 

80.  Kansas. —  Rucker  v.  Donovan,  13  Kan. 
251,  19  Am.  Rep.  84. 

Maine. —  Newhall  v.  Vargas,  13  Me.  93,  29 
Am.  Dec.  489. 

Ohio. —  Jordan  v.  James,  5  Ohio  88. 

Tennessee. — ■McGill  v.  Chilhowee  Lumber 
Co.,  Ill  Tenn.  552,  82  S.  W.  210. 

England. —  Matter  of  Humbertson,  De  Gex 
262,  8  Jur.  675. 

Canada. —  Brassert  v.  McEwen,  10  Ont.  179. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  855. 

81.  Kansas. —  Rucker  v.  Donovan,  13  Kan. 
251,  19  Am.  Rep.  84. 

Maine. —  Newhall  v.  Vargas,  15  Me.  93,  29 
Am.  Dec.  489. 

iSfew  York. —  Babcock  v.  Bonnell,  80  N.  Y. 
244. 

Ohio. —  Jordan  v.  James,  5  Ohio  88. 

Tennessee. —  McGill  v.  Chilhowee  Lumber 
Co.,  Ill  Tenn.  552,  82  S.  W.  210. 

England. —  Matter  of  Humbertson,  De  Gex 
262,  8  Jur.  675;  Jeffs  v.  Wood,  2  P.  Wms. 
128,  24  Eng.  Reprint  668. 

Canada^ — Brassert  v.  McEwen,  10  Ont.  179. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  855. 

Title  to  goods. —  The  exercise  of  the  right 
of  stoppage  in  transitu  by  a  vendor,  by  re- 
plevying the  goods  before  they  reach  the 
vendee,  revests  title  in  the  vendor  as  against 
a  creditor  of  the  vendee,  attaching  the  goods 
before  the  vendor  replevied  them.  O'Neil 
r.  Garrett,  6  Iowa  480. 

A  stoppage  in  transitu  puts  the  seller  in 
constructive  possession  of  the  goods  so  that 
he  cannot  recover  of  a  subpurchaser  on  a 
loss  of  the  goods  by  flood.  McGill  v.  Chil- 
howee Lumber  Co.,  "^111  Tenn.  552,  82  S.  W. 
210. 

82.  Rawls  V.  Deshler.  4  Abb.  Dec.  (N.  Y.) 
12,  3  Keves  572,  3  Transcr.  App.  91. 

83.  McNail  v.  Ziegler,  68  111.  224 ;  McCraw 
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r.  Gilmer,  83  N.  C.  162;  Dicken  v.  Winters, 
169  Pa.  St.  126,  32  Atl.  289. 

84.  See  infra,  VIII,  C,  2. 

85.  Illinois. —  Richelieu  Wine  Co.  V.  Rag- 
land,  43  111.  App.  257. 

Kentucky. —  Ford  v.  Sproule,  2  A.  K. 
Marsh.  528,  12  Am.  Dec.  439. 

Louisiana. —  Lee  v.  Galbraith,  5  La.  Ann. 
343 ;  Hill  v.  Morgan,  4  Mart.  N.  S.  475. 

Maine. —  Mixer  v.  Cook,  31  Me.  340. 

Maryland. — ^Bristol  Nat.  Bank  v.  Balti- 
more, etc.,  R.  Co.,  99  Md.  661,  59  Atl.  134,  105 
Am.  St.  Rep.  321;  Farmers'  Phosphate  Co. 
V.  Gill,  69  Md.  537,  16  Atl.  214,  9  Am.  St. 
Rep.  443,  1  L.  R.  A.  767. 

Massachusetts. —  Freeman  v.  Nichols,  116 
Mass.  309. 

NeiD  Jersey. —  Leatherbury  v.  Connor,  54 
N.  J.  L.  172,  23  Atl.  684,  33  Am.  St.  Rep. 
672. 

New  York. — Furniss  v.  Hone,  8  Wend.  247 ; 
Buck  V.  Grimshaw,  1  Edw.  140. 

Pennsylvania. —  Thompson  v.  Taylor,  15 
Phila.  250;  Landry  v.  Thomas,  3  Phila.  300. 
See  also  Backentoss  v.  Speicher,  31  Pa.  St. 
324. 

Tennessee. —  Smith  v.  Atkinson,  4  Heisk. 
625. 

United  States. —  Halliday  v.  Hamilton,  11 
Wall.  560,  20  L.  ed.  214. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  892  et  seq. 

86.  Alabama. —  Shines  v.  Steiner,  76  Ala. 
458. 

California. — Sere  v.  McGovern,  65  Cal.  244, 
3  Pac.  859. 

Illinois. —  Canadian  Bank  of  Commerce  v. 
McCrea,  106  111.  281;  Schumacher  v.  Edward 
P.  Allis  Co.,  70  111.  App.  556;  Wells  v.  Merle, 
etc.,  Mfg.  Co.,  66  111.  App.  292;  Harrison 
Mach.  Works  v.  Miller,  29  111.  App.  567; 
Chicago  Hide,  etc.,  Nat.  Bank  v.  West,  20  111. 
App.  61. 

Missouri. —  Strauss  v.  Hirsch,  63  Mo.  App. 
95 ;  Hall  v.  Missouri  Pac.  R.  Co.,  50  Mo.  App. 
179;  J.  M.  Brunswick,  etc.,  Co.  v.  Martin,  20 
Mo.  App.  158. 

New  York.—  Osborn  v.  Gantz,  60  N.  Y.  540 
[affirming  38  N.  Y.  Super.  Ct.  148] ;  Russell 
V.  Minor,  22  Wend.  659. 
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or  from  tlurd  persous  claimmg  under  hiin.^^    So  too  the  seller  may  reclaim 
the  goods  from  one  claiming  under  the  buyer  if  the  sale  was  merely  executoiy; 
but  if  the  sale  is  on  credit,  non-payment  will  not  affect  the  rights  of  third  per- 
sons/^ unless  the  agreement  is  that  the  seller  shall  retain  title  or  possession  until 


Wisconsin. —  Goldsmith  v.  Bryant,  26  Wis. 
34. 

United  States. — Sprague  Canning  Macli.  Co. 
V.  Fuller,  158  Fed.  588,  86  C.  C.  A.  46. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  892. 

87.  Alahania. —  Harmon  v.  Goetter.  87  Ala. 
325,  6  So.  93;  Lehman  v.  Warren,  53  Ala. 
535. 

California. —  Roberts  v.  Evans,  43  Cal. 
380. 

Delatoare. —  Fait,  etc.,  Co.  v.  Truxton,  1 
Pennew.  24,  39  Atl.  457. 

Georgia. — Flannery  v.  Harley,  117  Ga.  483, 
43  S.  E.  765. 

Illinois. —  Canadian  Bank  of  Commerce  v. 
McCrea,  106  111.  281;  Richelieu  Hotel  Co.  v. 
Miller,  50  111.  App.  390, 

Indiana. — Peters  Box,  etc.,  Co.  v.  Lesh,  119 
Ind.  98,  20  N.  E.  291,  12  Am.  St.  Rep.  367; 
Lanman  v.  McGregor,  94  Ind.  301. 

Kansas. —  Schulein  v.  Hainer,  48  Kan.  249, 
29  Pac.  171. 

Louisiana. —  Allen  v.  Buisson,  35  La.  Ann. 
108;  Burckett  v.  Hopson,  19  La.  Ann.  489; 
Miller  v.  Schneider,  19  La.  Ann.  300,  92  Am. 
Dec.  535 ;  Johnson  v.  Bloodworth,  12  La. 
Ann.  699;  Fetter  v.  Field,  1  La.  Ann.  80; 
Copley  V.  Flint,  6  Rob.  54. 

Massachusetts. — Armour  v.  Pecker,  123 
Mass.  143;  Haskell  v.  Rice,  11  Gray  240; 
Whitwell  V.  Vincent,  4  Pick.  449,  16  Am. 
Dec.  355. 

Minnesota. —  Slagle  v.  Goodnow,  45  Minn. 
531,  48  N.  W.  402. 

Mississippi. —  Hart  V.  Livermore  Foundry, 
etc.,  Co.,  72  Miss.  809,  17  So.  769. 

Missouri. —  State  v.  Green  Tree  Brewery 
Co.,  32  Mo.  App.  276;  Thomas  v.  Freligh,  9 
Mo.  App.  151. 

Wehraska. —  Henry  v.  Vliet.  36  Nebr.  138, 
54  N.  W.  122,  19  L.  R.  A.  590,  33  Nebr.  130, 
49  N.  W.  1107,  29  Am.  St.  Rep.  478. 

'Neio  Yor/i-.— Tuthill  V.  Bogart,  79  N.  Y. 
215;  Bassett  r.  SpofFord,  45  N.  Y.  387,  6 
Ami.  Rep.  101  [affirming  2  Daly  432] ;  Adams 
V.  Roscoe  Lumber  Co.,  2  N.  Y.  App.  Div,  47, 
37  N.  Y.  Suppl.  266  [affirmed  in  159  N.  Y. 
176,  53  N.  E.  805];  Hicks  V.  Cleveland,  39 
Barb.  573 ;  Clark  v.  Lynch,  4  Daly  83 ;  Bates 
r.  New  Orleans,  etc.,  *R.  Co.,  4  Abb.  Pr.  72, 
13  How.  Pr.  516;  Acker  V.  Campbell,  23 
Wend.  372;  Haggerty  v.  Palmer,  6  Johns. 
Ch.  437;  Keeler  V.  Field,  1  Paige  312. 

Ohio. —  Pullman  Palace  Car  Co.  v.  Globe 
Rolling  Mill  Co.,  4  Ohio  Cir.  Ct.  301,  2  Ohio 
Cir.  Dec.  558. 

Oklahoma. —  Browning  v.  De  Ford,  8  Okla. 
239,  60  Pac.  534. 

Pennsylvania. —  Sheffer  v.  Montgomery,  65 
Pa.  St.  329. 

Texas. —  Morrison  r.  Adoue,  76  Tex.  255, 
13  S.  W.  166;  Hall  r.  Hargadine-McKittrick 
Drv-Gooda  Co.,  23  Tex.  Civ.  App.  149,  55 
S.  W.  747  ;  Wilson  v.  Carroll,  (Civ.  App. 
1899)  50  S.  W.  222. 


Wisconsin. —  Garbutt  v.  Prairie  du  Chien 
Bank,  22  Wis.  384. 

United  States. —  Kelly  v.  Deming,  5  Fed. 
677,  2  McCrary  453;  Maddux  v.  Usher,  16 
Fed.  Cas.  No.  8,936,  2  Hask.  261 ;  Sawyer  v. 
Turpin,  21  Fed.  Cas.  No.  12,410,  2  Lowell 
29,  5  Nat.  Bankr.  Reg.  339.  See  also  Win- 
chester V.  Davis  Pyrites  Co.,  67  Fed.  45,  14 
C.  C.  A.  300  [affirming  64  Fed.  664]. 

Canada. —  Poison  v.  Degeer,  12  Ont.  275. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  593. 

Recovery  of  part  of  goods. —  Where  a  sale 
of  goods  is  for  cash,  and  after  getting  pos- 
session the  vendee  refuses  to  pay  for  a 
portion  of  the  goods,  the  vendor  may  main- 
tain replevin  for  such  portion.  Thompson  v. 
McLean,  10  N.  Y.  Suppl.  411. 

Where  the  seller  has  been  guilty  of  fraud 
and  the  buyer  offers  to  rescind  but  the  seller 
refuses,  the  latter  cannot  thereafter  main- 
tain replevin  for  the  goods  on  the  ground  of 
rescission.  Myers  v.  Townsend,  103  Iowa  569, 
72  N.  W.  761. 

88.  Colorado. — Gates  Iron  Works  v.  Cohen, 
7  Colo.  App.  341,  43  Pac.  667. 

Illinois. —  Newell  v.  Grant  Locomotive 
Works,  50  111.  App.  611. 

Iowa. —  Mowbray  v.  Cady,  40  Iowa  604. 

Louisiana. —  Marshall  v.  Morehouse  Parish, 
14  La.  Ann.  689. 

Massachusetts. —  Phelps  v.  Willard,  16 
Pick.  29;  Young  v.  Austin,  6  Pick.  280. 

Neio  YorA.-.— Smith  v.  Clews,  12  N.  Y. 
Suppl.  471  [affirmed  in  124  N.  Y.  664,  27 
N.  E.  854]. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  890  et 
seq. 

89.  Lalance-Grosjean  Mfg.  Co.  v.  Wolff,  28 
La.  Ann.  942;  Southwick  v.  Smith,  29  Me. 
228;  Blanchard  v.  Fitzpatrick,  146  Mass.  24, 
14  N.  E.  919;  Steinwender  v.  Creath,  44  Mo. 
App.  356.  And  see  Bentlev  v.  Snyder,  101 
Iowa  1,  69  N.  W.  1023,  'holding  that  an 
ordinary  sale  of  merchandise  on  credit  does 
not  establish  trust  relations  between  the  par- 
ties, giving  the  seller  a  lien  on  the  goods 
or  their  proceeds,  which  can  be  enforced 
against  a  transferee  of  the  buyer,  in  the 
absence  of  fraud. 

Indorsement  of  note. —  Where  the  terms  of 
sale  of  machinery  required  that  the  notes 
for  the  price  be  indorsed  by  a  certain  per- 
son, and  there  was  testimony  tliat  the  in- 
dorsement was  to  be  given  merely  as  addi- 
tional security,  and  the  buyer  declined  to 
make  a  contract  reserving  title  to  the  seller, 
and  fastened  the  machinery  to  his  mill  as 
a  permanent  fixture,  while  the  fact  that 
tlie  buyer  iiever  intended  to  procure  the  in- 
dorsement might  render  the  contract  voidable 
between  liim  aiid  the  seller  it  gave  the.  seller 
no  rights  as  against  the  holder  of  a  prior 
vendor's  lien  on  the  mill.  Hazlehurst  Lum- 
ber Co.  r.  J.  A.  Fay,  etc.,  Co.,  (Miss.  1895) 
18  So.  485. 
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the  price  is  paid/^  and  if  there  has  been  such  a  dehvery  to  and  acceptance  by  the 
buyer  as  to  pass  the  property  in  the  goods  the  seller  cannot  in  the  absence  of 
fraud  assert  title  thereto  against  one  holding  under  the  buyer;  but  the  seller 
may  reclaim  the  goods  in  the  hands  of  subsequent  purchasers  from  or  creditors 
of  the  buyer  if  the  buyer  has  not  accepted  the  goods  so  as  to  acquire  property 
therein,®^  or  if  the  delivery  is  not  such  as  he  is  obliged  to  accept, or  something 
remains  to  be  done  to  complete  the  delivery  or  acceptance.^* 

2.  Effect  of  Misrepresentation  or  Fraud  of  Buyer.  Fraud  or  misrepresenta- 
tion on  the  part  of  the  buyer  entitles  the  seller  to  reclaim  the  goods  from  the  buyer/^ 


90.  Coe  Bicknell,  44  Me.  163;  Covell  v. 
Hill,  6  N.  Y.  374. 

91.  Colorado. —  Persse  v.  Atlantic-Pacific 
R.  Tunnel  Co.,  5  Colo.  App.  117,  37  Pac. 
951. 

Delaware. —  Freeman  v.  Topkis,  1  Marv. 
174,  40  Atl.  948. 

Illinois. —  Richelieu  Wine  Co.  v.  Ragland, 
43  111.  App.  257. 

Indiana. —  Rechtin  v.  McGaiy,  117  Ind. 
132,  19  N.  E.  731. 

Louisiana. —  Dennistoun  V.  Malard,  2  La. 
Ann.  14. 

Michiqan. —  Sullivan  v.  Sullivan,  76  Mich. 
101,  42  N.  W.  1090. 

Mississippi. —  Hazleliurst  Lumber  Co.  v. 
J.  A.  Fay,  etc.,  Co.,   (1895)   18  So.  485. 

New  York. — ^Alvord  v.  Latham,  31  Barb. 
294;  Durbrow  v.  McDonald,  5  Bosw.  130; 
Caldwell  v.  Bartlett,  3  Duer  341. 

Ohio. —  Johnson  v.  Hays,  5  Ohio  St.  101. 

Pennsylvania. —  Freedman  r.  Morrow  Shoe 
Mfg.  Co!,  122  Pa.  St.  25,  15  Atl.  690;  Wylie's 
Appeal,  90  Pa.  St.  210. 

Tennessee. — Woods  v.  Burrough,  2  Head 
202. 

Vermont. —  Redington  v.  Roberts,  25  Vt. 
686. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  890  et  seq. 

92.  Illinois. —  Gilbert  r.  Forest  City  Furni- 
ture Co.,  72  111.  App.  186. 

Iowa. —  Cox  V.  Burns,  1  Iowa  64. 
Massachusetts. —  Lane  v.  Jackson,  5  Mass. 
157. 

Michigan. —  Shipman  V.  Graves,  41  Mich. 
675,  3  N.  W.  177. 

Missouri. — W.  Irving  Schermerhorn  Bros. 
Co.  V.  Herold,  81  Mo.  App.  461. 

Nebraska. —  Hershiser  v.  Delone,  24  Nebr. 
380,  38  N.  W.  863. 

93.  Sweet  v.  Scherber,  38  111  App.  578; 
Alsberg  v.  Latta.  30  Iowa  442;  Graves  v. 
Morse,  45  Nebr.  604,  63  N.  W.  841;  Porter 
Mfg.  Co.  V.  Edwards,  29  Hun  (N.  Y.)  509. 

94.  Chapin  v.  Fitzgerald,  1  Silv.  Sup. 
(N.  Y.)  349,  5  N.  Y.  Suppl.  722  [affirmed 
in  127  N.  Y.  670,  28  N.  E.  2551  ;  Vincent  V. 
Conklin,  1  E.  D.  Smith  (N.  Y.)  203. 

95.  Alabama. —  McCormick  r  Joseph,  77 
Ala.  236;  Spira  r.  Hornthall,  77  Ala.  137. 

Connecticut. —  Morrill  v.  Blackman,  42 
Conn.  324. 

^eor(/io.— Silvey  r.  Tift,  123  Ga.  804,  51 
S.  E.  748:  Hughes  r.  Winship  Mach.  Co.,  78 
Ga.  793,  4  S.  E.  6;  Johnson  v.  O'Donnell,  75 
Ga.  453. 

Illinois. —  Hayes  r.  Houston,  86  111.  487; 
American  jNIerchants'  Union  Exp.  Co.  v.  Will- 
sie,  79  111.  92;  Patton  v.  Campbell,  70  111. 
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72;  Henshaw  v.  Bryant,  5  111.  97;  Fisher  v. 
Brown,  111  111.  App.  486;  Hacker  v.  Munroe, 
61  111.  App.  420. 

Indiana. —  Brower  v.  Goodyer,  88  Ind.  572; 
West  r.  Graff,  23  Ind.  App.  410,  55  N.  E. 
506;  Waterbury  v.  Miller,  13  Ind.  App.  197, 
41  N.  E.  383;  Levi  v.  Kraminer,  2  Ind.  App. 
594,  28  ^.  E.  1028. 

Louisiana. —  Prall  v.  Pet,  3  La.  .274. 

Maine. —  Wheelden  v.  Lowell,  50  Me.  499. 

Massachusetts. —  Dow  v.  Sanborn,  3  Allen 
181;  Badger  v.  Phinney,  15  Mass.  359,  3 
Am.  Dec.  105. 

Michigan. — Silberman  v.  Munroe,  104  Mich. 
352,  62  N.  W.  555:  Pangborn  v.  Ruemenapp, 

74  Mich.  572,  42  N.  W.  78;  Ross  V.  Miner, 
67  Mich.  410,  35  N.  W.  60. 

Mimiesota. —  Slagle  v.  Goodnow,  45  Minn. 
531,  48  N.  W.  402. 

Mississippi. —  Gulledge  v.  Slayden-Kirksey 
Woolen  Mills,  75  Miss.  297,  22  So.  952. 

Missouri. —  Kemper,  etc.,  Dry-Goods  Co.  V. 
Kidder  Sav.  Bank,  72  Mo.  App.  226;  Goebel 
V.  Troll,  71  Mo.  App.  123;  Swafford  Bros. 
Dry-Goods  Co.  v.  Jacobs,  66  Mo.  App.  362; 
Herboth  r.  Gaal,  47  Mo.  App.  255. 

Nebraska. —  Field  v.  Morse,  54  Nebr.  789, 

75  N.  W.  58. 

Neto  York. —  Hennequin  v.  Naylor,  24  N.  Y. 
139;  Van  Neste  V.  Conover,  20  Barb.  547; 
King  V.  Phillips,  8  Bosw.  603;  Williams  V. 
Birch,  6  Bosw.  299  [affimied  in  36  N.  Y.  319, 
2  Transcr.  App.  133]  ;  Tu thill  v.  Skidmore, 
1  N.  Y.  Suppl.  445  [affirmed  in  124  N.  Y. 
148,  26  N.  E.  348]. 

North  Carolina. — Wilson  V.  White,  80  N.  C. 
280. 

Texas. —  Hall,  etc.,  Wood- Working  Mach. 
Co.  V.  Brown,  82  Tex.  469,  17  S.  W.  715; 
Gainesville  Nat.  Bank  v.  Bamberger,  77  Tex. 
48,  13  S.  W.  959,  19  Am.  St.  Rep.  738 ;  Mor- 
rison  v.  Adoue,  76  Tex.  255,  13  S.  W.  166; 
Walsh  V.  Leeper  Hardware  Co.,  (Civ.  App. 
1899)  50  S.  W.  630. 

Utah. —  Belleville  Pump,  etc..  Works  v. 
Samuelson,  16  Utah  234,  52  Pac.  282. 

Wisconsin. —  Lee  V.  Simmons,  65  Wis.  523, 
27  N.  W.  174. 

United,  ^States. —  Donaldson  V.  Farwell,  93 
U.  S.  631,  23  L.  ed.  993;  In  re  Hildebrant, 
120  Fed.  992 ;  Jaftrey  i:  Brown,  29  Fed.  476. 

See  43  Cent.  Dig. 'tit.  "Sales,"  §  893. 

But  see  Moore  r.  Watson,  20  R.  I.  495,  40 
Atl,  345,  holding  that  a  seller  of  goods  who 
relied  entirely  on  a  guarantee  of  payment 
by  his  salesman  has  no  right  of  action  to 
recover  the  goods  on  the  ground  of  fraudu- 
lent representations  made  by  the  buyer  to 
the  salesman,  and  hence  the  latter  having 
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or  from  subsequent  purchasers  from  him  with  notice, or  from  his  cred- 
itors,"^ The  seller  must,  however,  base  his  right  on  the  original  fraud,  and  cannot 
rely  on  the  fact  that  there  was  fraud  in  the  subsequent  transfer  ;     and  the  mere 


paid  for  the  goods  the  seller  cannot  main- 
tain replevin  therefor  to  the  guarantor's  use. 

96.  (?eor^*a.— Wolfe  v.  Clailin  81  Ga.  64, 
6  S.  E.  599. 

Illinois. —  Huthmacher  v.  Lowman,  66  111. 
App.  448;  Wiener  v.  Straus,  66  111.  App. 
110;  Morrill  v.  Corbin,  13  111.  App.  81. 

Indiana. —  Peters  Box,  etc.,  Co.  v.  Lesh,  119 
Ind.  98,  20  N.  E.  291,  12  Am.  St.  Rep.  367; 
West  V.  GraflF,  23  Ind.  App.  410,  55  N.  E. 
506;  Levi  v.  Kraminer,  2  Ind.  App.  594,  28 
N.  E.  1028. 

Louisiana. —  Parmele  v.  McLaughlin,  9  La. 
436. 

Maine. —  Herrick  v.  Kingsley,  12  Me.  278; 
Seaver  v.  Dingley,  4  Me.  306. 

Maryland.— YLydiQ  v.  Ellery,  18  Md.  496. 

Massachusetts. —  Manning  i\  Albee,  1 1  Al- 
len 520;  Dow  v.  Sanborn,  3  Allen  181. 

Minnesota. —  Slagle  v.  Goodnow,  45  Minn. 
531,  48  N.  W.  402. 

Missouri. —  Wingate  v.  Buhler,  62  Mo.  App. 
418;  Reid  v.  Lloyd,  52  Mo.  App.  278;  Her- 
both  V.  Gaal,  47  Mo.  App.  255;  Thomas  v. 
Freligh,  9  Mo.  App.  151. 

New  Jersey. —  Williamson  v.  New  Jersey 
Southern  R.  Co.,  29  K  J.  Eq.  311. 

Neio  York. — Barnard  v.  Campbell,  58  N.  Y. 
73.  17  Am.  Rep.  208;  Coursey  v.  Coe,  24 
K  Y.  App.  Div.  271,  48  N.  Y.  Suppl.  495; 
Grossman  v.  Walters,  UN.  Y.  Suppl.  471 
[affirmed  in  132  N.  Y.  594,  30  N.  E.  1151]; 
Mather  v.  Freelove,  3  N.  Y.  St.  424;  Conrow 
\\  Branscom,  3  N.  Y.  St.  129 ;  Allison  v.  Mat- 
thieu,  3  Johns.  235. 

Texas. —  Walsh  v.  Leeper  Hardware  Co. 
(Civ.  App.  1899)  50  S.  W.  630. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  890  et  seq. 

And  see  Luckey  v.  Roberts,  25  Conn.  486. 

It  is  immaterial  that  such  third  person  did 
not  participate  in  the  buyer's  fraud.  Tray- 
wick  V.  Keeble,  93  Ala.  498,  8  So.  573. 

97.  Alabama. —  Wollner  v.  Lehman,  85  Ala. 
274,  4  So.  643. 

California. — Sargent  v.  Sturm,  23  Cal.  359, 
83  Am.  Dec.  118. 

Colorado.— R^idi  v.  Bird,  15  Colo.  App.  116, 
61  Pac.  353. 

Delauare. —  Fait,  etc.,  Co.  v.  Truxton,  1 
Pennew.  24,  39  Atl.  457. 

Georgia. — Landauer  i'.  Cochran,  54  Ga.  533. 

Illinois. —  Doane  v.  Lockwood,  115  111.  490, 
4  N.  E.  500;  Richelieu  Hotel  Co.  Miller, 
50  111.  App.  390. 

Iowa. — Oswego  Starch  Factory  v.  Lendrum, 
57  Iowa  573,  10  N.  W.  900,  42 "Am.  Rep.  53. 

Kansas. —  Wafer  w  Harvey  County  Bank, 
46  Kan.  597,  26  Pac.  1032. 

Kentucky. —  Hopkins  County  Bank  v.  CoflF- 
man,  56  S.  W.  718,  22  Ky.  L."Rep.  141;  Car- 
stairs  V.  Charles  A.  Kelley  Co.,  29  S.  W.  622, 
17  Ky.  L.  Rep.  309. 

Louisiana. — Gasquet  r.  Johnston,  2  La.  514. 

Maine. —  Jordan  r.  Parker,  56  Me.  557; 
Hawes  r.  Dingley,  17  Me.  341. 

y|/or?/?a)?(/.— Harris  r.  Alcock,  10  Gill  &  J. 
226,  32  Am.  Dec.  158. 


Massachusetts. —  Atwood  r.  Dearborn,  1 
Allen  483,  79  Am.  Dec.  755;  Wiggin  v.  Day, 
9  Gray  97 ;  Buffington  v.  Gerrish,  15  Mass. 
156,  8  Am.  Dec.  97. 

Michigan. —  Shipman  v.  Seymour,  40  Mich. 
274. 

Missouri. —  Hartt  r.  McNeil,  47  Mo.  526; 
Bidault  V.  Wales,  20  Mo.  546,  64  Am.  Dee. 
205;  Kansas  Moline  Plow  Co.  v.  Wayland,  81 
Mo.  App.  305. 

Neiv  Hampshire. — Bradley  v.  Obear,  10 
N.  H.  477. 

New  Jersey. — Collins  v.  Cooley,  (Ch.  1888) 
14  Atl,  574;  Williamson  v.  New  Jersey 
Southern  R.  Co,,  29  N,  J,  Eq.  311. 

Neiv  York. —  Nichols  v.  Michael,  23  N.  Y. 
264,  80  Am.  Dec.  259;  Joslin  v.  Cowee,  60 
Barb.  48;  Bliss  r.  Cottle,  32  Barb.  322; 
Stevens  r.  Hyde,  32  Barb,  171;  King  v.  Phil- 
lips, 8  Bosw'.  603;  Lewis  v.  Flack,  16  Daly 
240,  10  N,  Y.  Suppl,  535;  Schwabeland  V. 
Buchler,  8  Misc.  86,  28  N.  Y.  Suppl,  523; 
Hitchcock  r.  Covill,  0  Wend,  167  [affirmed 
in  23  Wend.  611];  Van  Cleef  v.  Fleet,  15 
Johns,  147 ;  Lloyd  v.  Brewster,  4  Paige  537, 
27  Am.  Dec.  88;  Durell  v.  Halev,  1  Paige 
492,  19  Am.  Dec.  444. 

Ohio. —  Goldsmith  v.  Hain,  1  Ohio  Cir.  Ct. 
333,  1  Ohio  Cir.  Dec.  185. 

Pennsylvania. —  Pottinger  i'.  Hecksher,  2 
Grant  309;  Ensign  v.  Hoffield,  2  Pa.  Cas. 
504,  4  Atl.  189;  Eastern  Lumber  Co.  v. 
Gill,  9  Pa.  Co.  Ct.  630. 

Texas. —  Friedman  v.  Boyd,  ( Civ.  App. 
1895)  31  S.  W.  531;  William's  v.  Kohn,  (Civ. 
App.  1894)  28  S.  W.  920;  Blum  v.  Jones, 
(Civ.  App.  1893)  23  S.  W.  844. 

Vermont.— '1*001'  v.  Woodburn,  25  Vt.  234; 
Fitzsimmons  v.  Joslin,  21  Vt.  129,  52  Am. 
Dec,  46. 

Wisconsin. —  Lee  r.  Simmons,  65  Wis.  523, 
27  N.  W.  174. 

United  States. —  Browning  i\  De  Ford,  178 
U.  S.  196,  20  S,  Ct.  876,  44  L.  ed.  1033  [af- 
firming 8  Okla.  239,  60  Pac.  534]  ;  Donaldson 
V.  Farwell,  93  U.  S.  631,  23  L.  ed.  993; 
Jaffrey  v.  Brown,  29  Fed.  476. 

See  43  Cent.  Dig,  tit.  "  Sales,"  §  890  et 
seq. 

But  see  Dickson  r.  Culp,  9  Baxt.  (Tenn.) 
57,  holding  that  if  a  creditor  of  one  who  has 
obtained  possession  of  goods  by  fraud  per- 
petrated upon  the  seller  attaches  the  goods 
before  any  step  taken  by  the  seller  to  avoid 
the  sale,  the  rights  of  such  creditor  are  su- 
perior to  those  of  the  seller. 

Effect  of  fraudulently  concealing  facts. — 
The  fraudulent  omission  by  the  buyer  to 
state  among  his  liabilities  certain  debts  ow- 
ing his  wife  and  son-in-law  did  not  give  the 
seller  a  right  to  replcAy  goods  sold  on  credit, 
and  in  reliance  on  such  statement,  where 
such  debts  did  not  affect  the  buyer's  insolv- 
encv.  Noble  ?•.  Worthv,  1  Indian  Terr.  458, 
45  S.  W.  137. 

98.  Franklin  Sugar  Refining  Co.  r.  Collier, 
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fact  of  insolvency  of  the  buyer  will  not  alone  so  taint  his  title  that  the  seller  can 
reclaim  the  goods.  ®^ 

S.  Change  of  Form  or  Intermixture  With  Other  Goods.  The  seller  may  follow 
and  reclaim  the  goods,  although  the  form  thereof  has  been  changed.^  If,  how- 
ever, the  goods  have  been  commingled  with  other  goods  so  that  they  cannot  be 
identified  the  right  of  reclamation  is  lost.^ 

4.  Right  to  Follow  Proceeds.  The  seller  having  a  right  of  reclamation  may 
follow  the  proceeds  of  the  goods  so  long  as  they  can  be  identified,^  and  this  is  true 
if  they  can  be  traced,  although  they  have  become  part  of  a  common  fund ;  ^  but 
the  right  is  lost  if  they  have  been  so  mingled  with  other  funds  as  to  become 
indistinguishable.^ 

5.  Estoppel,  Waiver,  or  Ratification  —  a.  General  Rules.  The  seller  having 
full  knowledge  of  the  facts  may  ratify  the  sale  and  waive  the  right  to  reclaim  the 
goods  by  accepting  payment,®  by  transfer  of  a  note  given  for  the  price,'  or  by 
taking  security,^  but  such  right  is  not  waived  by  a  mere  demand  of  payment.^ 


89  Iowa  69,  56  N.  W.  279;  Ross  v.  Miner, 
101  Mich.  1,  59  N.  W.  425. 

99.  Alabama. —  Johnson  v.  Bent,  93  Ala. 
160,  9  So.  581. 

Arkansas. —  Mack  v.  Adler,  48  Ark.  70,  2 
S.  W.  345. 

Colorado. —  Burchinell  V.  Hirsh,  5  Colo. 
App.  500,  39  Pac.  352. 

Illinois. —  Brown  v.  Bierman,  24  111.  App. 
574. 

Indiana. —  Sweet  V.  Campbell,  14  Ind.  App. 
570,  43  N.  E.  236. 

Mississippi. — Klien  v.  Rector,  57  Miss.  538. 

Missouri. —  Gratton,  etc.,  Mfg.  Co.  r.  Troll, 
77  Mo.  App.  339;  Sweet  r.  Sullivan,  77  Mo. 
App.  128. 

Texas. —  Walsh  v.  Leeper  Hardware  Co., 
(Civ.  App.  1899)  50  S.  W.  630. 

Wiscotisin. —  Garbutt  V.  Prairie  du  Chien 
Bank,  22  Wis.  384. 

United  States. —  Conyers  r.  Ennis,  6  Fed. 
Cas.  No.  3,149,  2  Mason  236. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  890. 

1.  Thompson  v.  Conover,  30  N.  J.  L.  329; 
Joslin  V.  Cowee,  60  Barb.  (N.  Y.)  48  [re- 
versed on  other  grounds  in  52  N.  Y.  90].  But 
see  Bennet  v.  Gilbert,  194  111.  403,  62  N.  E. 
847  [affirming  94  111.  App.  505]. 

Manufactured  product. —  Where  the  sellers 
of  logs  on  default  by  the  buyers  were  to 
have  a  right  to  take  the  lumber  manufactured 
from  such  logs,  sell  the  same,  pay  themselves, 
and  turn  over  to  the  buyers  any  surplus,  the 
title  and  right  of  possession  to  such  lumber 
vested  in  the  sellers  on  default,  and  after  de- 
mand and  refusal  they  could  maintain  re- 
plevin, under  Wis.  Rev.  St.  c.  123.  Suther- 
land V.  Brace,  73  Fed.  624,  19  C.  C.  A.  589 
[affirming  71  Fed.  469,  18  C.  C.  A.  199]. 

2.  Newman  v.  Cannon,  43  La.  Ann.  712,  9 
So.  439;  Kingsley  v.  McGrew,  48  Nebr.  812, 
67  N.  W.  787.  But  see  Henderson  v.  Lauck, 
21  Pa.  St.  359,  holding  that  where  corn  was 
delivered,  to  be  paid  for  on  delivery  of  the 
last  load,  and,  as  delivered,  was  placed  on  a 
heap  with  other  corn  of  the  vendee,  in  the 
presence  of  the  vendor,  and  the  corn  was  not 
paid  for,  the  vendor,  having  made  the  de- 
livery relying  on  the  promise  of  the  vendee, 
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might  maintain  replevin  for  the  corn,  not- 
withstanding the  intermixture. 

3.  Richelieu  Hotel  Co.  v.  Miller,  50  111. 
App.  390;  Sheffield  v.  Mitchell,  31  N.  Y. 
App.  Div.  266,  52  N".  Y.  Suppl.  925;  Sheffer 
V.  Montgomery,  65  Pa.  St.  329. 

Injunctions  to  restrain  a  disposal  of  the 
proceeds  will  lie  at  the  suit  of  the  vendor 
when  a  subpurchaser  has  sold  the  goods  after 
notice  of  the  seller's  claim.  Fargo  v.  Rider, 
(Tex.  Civ.  App.  1896)   36  S.  W.  340. 

4.  Atlas  Nat.  Bank  v.  Rheinstrom,  6  Ohio 
S.  &  C.  PI.  Dec.  215,  4  Ohio  N.  P.  15. 

5.  New  Haven  Wire  Co.  Cases,  57  Conn, 
352,  18  Atl.  266,  5  L.  R.  A.  300. 

6.  Overton      Brown,  63  Mo.  App.  49. 
Retention  of  note;  instructions. —  In  a  trial 

of  the  right  of  property  between  sellers 
claiming  the  goods  sold  for  the  fraud  of  the 
purchaser  and  attaching  creditors  of  the  pur> 
chaser,  it  is  error  to  charge  that  the  re- 
fusal of  the  sellers  to  surrender  a  note  exe- 
cuted by  the  purchaser  for  the  price  cannot 
be  an  affirmance  where  it  was  not  clear 
whether  the  note  was  retained  as  an  indem- 
nity for  the  goods  disposed  of  by  the  pur- 
chaser or  whether  in  retaining  it  the  sellers 
intended  to  affirm  the  sale.  Raby  v.  Sweetzer, 
12  Tex.  Civ.  App.  380,  34  S.  W.  779. 

7.  Whitford  V.  Chace,  7  R.  I.  322. 

8.  Joslin  V.  Cowee,  52  N.  Y.  90  [reversing 
60  Barb.  48]. 

9.  Manning  v.  Albee,  11  Allen  (Mass.) 
520 ;  Boyd  v.  Shiffer,  156  Pa.  St.  100,  27  Atl. 
60. 

A  mere  offer  to  receive  payment  is  not  an 

affirmance  if  such  offer  is  not  accepted  and 
acted  on  by  the  buyer.  Roberts  v.  Evans,  43 
Cal.  880. 

Necessity  of  knowledge  of  the  fraud. —  In 

trover  by  the  seller  against  subpurchasers 
from  an  alleged  fraudulent  purchaser,  where 
there  was  evidence  that,  before  plaintiff 
learned  of  the  insolvency  and  fraud  of  its 
vendee,  it  sent  an  agent  with  instructions  to 
collect  the  price;  and,  on  learning  of  such 
vendee's  fraud  and  insolvency,  it  withdrew 
all  authority  from  the  agent  and  rescinded 
the  sale,  an  instruction  that  if  plaintiff  or  its 
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Where  goods  are  sold  CO.  D.  and  payment  not  made  on  delivery  and  the  seller 
instead  of  asserting  his  right  of  reclamation  gives  an  extension  of  time,  he  cannot 
on  the  subsequent  insolvency  of  the  purchaser  reclaim  the  goods. As  against 
third  persons  the  seller  will  be  estopped  to  reclaim  the  goods  if  he  has  held  out 
the  buyer  as  the  owner  of  the  goods,"  has  authorized  the  transfer, or  has 
accepted  an  order  for  the  delivery  of  the  goods  to  such  third  person;  and  the  right 
is  lost  by  recognizing  the  title  of  such  third  person,^*  or  by  faihng  to  disaffirm  the 
contract  within  a  reasonable  time  after  knowledge  of  the  facts. 

b.  Eflfect  of  Election  of  Inconsistent  Remedy.  Bringing  suit  for  the  price 
after  full  knowledge  of  the  facts  is  generally  held  to  be  such  an  affirmance  of  the 
sale  as  will  estop  the  seller  to  reclaim  the  goods,^^  although  the  suit  is  voluntarily 
discontinued;  but  where  such  suit  is  brought  before  notice  of  the  fraud  which 
is  a  ground  of  rescission,  it  does  not  estop  the  seller,^^  particularly  if  it  was  insti- 
tuted by  an  agent  without  the  seller's  knowledge  or  consent.^^  The  seller  cannot 
maintain  an  action  for  recovery  of  the  goods  or  in  the  alternative  the  price 


agent  had  notice  that  such  vendee  was  in- 
solvent, and  had  sold  the  chattels  to  defend- 
ants, and,  after  such  knowledge,  had  en- 
deavored to  collect  the  price  from  such 
vendee,  this  was  an  affirmance  of  the  sale, 
and  the  verdict  must  be  for  defendant  was 
erroneous,  as  the  fact  of  agency  was  improp- 
erly assumed  as  proved,  and  as  there  could 
be  no  ratification  without  a  knowledge  of  the 
fraud,  knowledge  of  mere  insolvency  being 
insufficient.  Hoyt,  etc.,  Mfg.  Co.  v.  Turner, 
84  Ala.  523,  4  So.  658. 

10.  Victor  Safe,  etc.,  Co.  v.  Texas  State 
Trust  Co.,  101  Tex.  94,  104  S.  W.  1040  [af- 
firming  (Civ.  App.  1907)  99  S.  W.  1049]. 

11.  Bristol  Nat.  Bank  v.  Baltimore,  etc.,  R. 
Co.,  99  Md.  661,  59  Atl.  134,  105  Am.  St. 
Rep.  321;  Orth  V.  Bauer,  39  Minn.  31,  38 
N.  W.  758. 

12.  Gavigan  v.  Evans,  45  Mich.  597,  8 
N.  W.  545. 

13.  Pearson  v.  Dawson,  E.  B.  &  E.  448,  4 
Jur.  N.  S.  1015,  27  L.  J.  Q.  B.  248,  96 
E.  C.  L.  448. 

14.  Woodley  v.  Coventry,  2  H.  &  C.  164,  9 
Jur.  N.  S.  548,  32  L.  J.  Exch.  185,  8  L.  T. 
Rep.  N.  S.  249,  11  Wkly.  Rep.  599. 

15.  Windsor  v.  Cruise,  79  Ga.  635,  7  S.  E. 
141;  Smith  v.  Chadron  First  Nat.  Bank,  45 
Nebr.  444,  63  N.  W.  796;  Hallahan  v.  Web- 
ber, 7  N.  Y.  App.  Div.  122,  40  N.  Y.  Suppl. 
103  [reversing  15  Misc.  327,  37  N.  Y.  Suppl. 
613,  2  N.  Y.  Annot.  Cas.  333]. 

When  sale  must  be  disaffirmed. —  Where 
property  is  obtained  from  the  owner  by 
means  of  a  fraudulent  purchase  thereof  on 
credit,  the  purchaser  giving  his  notes  for  the 
purchase-money,  payable  at  a  future  day,  and 
before  the  maturity  of  the  notes  the  pur- 
chaser absconds,  after  having  transferred  the 
property  to  a  third  person,  the  original 
vendor  is  not  bound  to  proceed  to  disaffirm- 
ance of  the  contract,  by  seizing  or  replevying 
the  goods  immediately  after  the  purchaser 
has  absconded,  but  is  justified  in  waiting  un- 
till  the  maturity  of  the  notes;  and  such  de- 
lay will  not  be  deemed  a  ratification  of  the 
sale.    Hathorne  v.  Hodges,  28  N.  Y.  486. 

16.  Alahama. —  Fuller  Fames,  108  Ala. 
464,  19  So.  366. 


California. —  Seligman  v.  Kalkman,  8  Cal. 
207. 

Connecticut. — Crompton  v.  Beach,  62  Conn. 
24,  25  Atl.  446,  36  Am.  St.  Rep.  323,  18 
L.  R.  A.  187. 

Iowa. —  Seeley  v.  Seeley-Howe-LeVan  Co., 
128  Iowa  294,  103  N.  W.  961. 

Kentucky.— Bietz  v.  Sutcliffe,  80  Ky.  650. 

Massachusetts. —  Bailey  v.  Hervey,  135 
Mass.  172. 

Nebraska. —  Hughes  v.  Coburn,  35  Nebr. 
526,  53  N.  W.  388. 

New  Jersey. —  Heller  v.  Elliott,  45  N.  J.  L. 
564. 

New  York. —  Conrow  v.  Little,  115  N.  Y 
387,  22  N.  E.  346,  5  L.  R.  A.  693  [reversing 
41  Hun  395] ;  Beloit  Bank  v.  Beale,  34  N.  Y. 
473  [affirming  7  Bosw.  611,  11  Abb.  Pr.  375, 
20  How.  Pr.  331];  Wilmot  V.  Richardson,  4 
Abb.  Dec.  614. 

Texas. — rKrause  v.  Marx,  5  Tex.  Civ.  App. 
397,  23  S.  W.  708. 

Wisconsin. —  Weed  v.  Page,  7  Wis.  503. 

United  States.—  Dibblee  v.  Sheldon,  7  Fed. 
Cas.  No.  3,889,  10  Blatchf.  178. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  890  et  seq. 

Joinder  in  bankruptcy  against  the  buyer 
does  not  prevent  the  seller  from  reclaiming 
the  goods  for  fraud  in  the  sale.  Powers  v. 
Benedict,  88  N.  Y.  605. 

17.  Cooper  v.  Smith,  109  Mich.  458,  67 
N.  W.  516;  Van  Winkle  v.  Crowell,  146 
U.  S.  42,  13  S.  Ct.  18,  36  L.  ed.  880.  But 
see  Johnson-Brinkman  Commission  Co.  r. 
Missouri  Pac.  R.  Co.,  126  Mo.  344.  28  S.  W. 
870,  47  Am.  St.  Rep.  675.  26  L.  R.  A.  840 
[reversing  52  Mo.  App.  407,  and  follou-ing 
Johnson-Brinkman  Commission  Co.  v.  Cen- 
tral Bank,  116  Mo.  558.  22  S.  W.  813.  38 
Am.  St.  Rep.  615]. 

18.  Wright  V.  George  W.  INlcAlpin  Co..  35 
S.  W.  1039,  18  Tvv.  L.  Rop.  226:  Good^er  r. 
Finn,  10  Mo.  App.  226;  Havs  r.  INlidas.  104 
N.  Y.  602,  11  N.  F.  141  [d/fjrmiuq  39  Hun 
460];  Mvers  r.  Tabor.  5  Silv.  Sup.  (N.  Y.) 
598,  7  N."  Y.  Suppl.  857:  Underbill  r.  Ramsev, 
2  N.  Y.  Suppl.  451  [affjrwcd  in  125  N.  Y. 
681.  26  N.  F.  750]. 

19.  Lee  r.  Burnliam.  82  Wis.  200.  52  N.  W. 
255. 


[VIII,  C,  5,  b  1 


512    [35  Cyc] 


SALES 


thereof."^  If  the  buyer  has  sold  a  portion  of  the  goods,  bringing  an  action  for 
the  price  of  the  portion  so  sold  is  not  an  affirinancH.'  as  to  the  unsold  portion  so 
as  to  estop  the  seller  from  reclaiming  that  portion/-'^  and  so  too  the  seller  may 
replevy  the  part  unsold  and  bring  trover  for  the  portion  sold ;  '^'^  but  wliere  a 
seller  of  personalty  retains  a  mortgage  lien  for  th(^  price  with  a  provision  that 
he  may  proceed  either  by  foreclosure  or  trover,  and  he  forecloses,  he  cannot 
thereafter  maintain  trover  for  any  portion  of  the  property  which  the  officer  failed 
to  seize  under  the  levy  on  foreclosure.^"^  If  an  action  in  disaffirmance  of  the  sale 
is  commenced,  the  election  thus  made  to  disaffirm  is  not  revoked  by  subsequent 
steps  to  recover  the  purchase-price,  not  brought  to  a  successful  conclusion. 

6.  Actions  —  a.  Right  of  Action.  Where  the  contract  of  sale  is  voidable  only 
and  not  void,  as  where  there  has  been  misrepresentation  and  fraud  on  the  part 
of  the  buyer,  the  seller  can  maintain  trover  or  replevin  for  the  goods.^^  If  there 
is  no  executed  sale  rescission  is  unnecessary  to  give  the  right  to  retake  the  goods; 
but  if  the  sale  is  executed  the  seller  must  have  disaffirmed  it  so  as  to  have  the 
right  of  possession.^^    In  such  cases,  where  the  sale  is  executed  but  the  contract 


20.  Bangs  Milling  Co.  v.  Burns,  152  Mo. 
350,  53  S.  W.  923;  Wear-Boogher  Dry-Goods 
Co.  V.  Crews,  23  Tex.  Civ.  App.  607,  57  S.  W. 
73.  But  see  De  L'Homme  r.  De  Kerlegand, 
4  La.  353. 

21.  Connecticut. —  Morford  f.  Peck,  46 
Conn.  380. 

Massachusetts. —  Browning  v.  Bancroft,  8 
Mete.  278. 

Neiv  Hampshire. —  Sleeper  r.  Davis,  64 
N.  H.  59,  6  Atl.  201,  10  Am.  St.  Rep.  377. 

Neiv  York. —  Schoeneman  v.  Chamberlin, 
55  N.  Y.  App.  Div.  351,  67  N.  Y.  Suppl.  284; 
Hersey  v.  Benedict,  15  Hun  282.  And  see 
Powers  v.  Benedict,  88  N.  Y.  605. 

Texas. —  Raby  r.  Sweetzer,  12  Tex.  Civ. 
App.  380,  34  S.  W.  779;  Manhattan  Cloak, 
etc.,  Co.  r.  Marx,  (Civ.  App.  1893)  23  S.  W. 
707;  Heinze  v.  Marx,  4  Tex.  Civ.  App.  599, 
23  S.  W.  704. 

United  States. —  In  re  Hildebrant,  120  Fed. 
992. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  898. 

22.  Singer  v.  Schilling,  74  Wis.  369,  43 
N.  W.  101.  And  see  Lee  v.  Burnham,  82 
Wis.  209,  52  N.  W.  255. 

23.  Mitchell  v.  Castlen,  5  Ga.  App.  134,  62 
S.  E.  731. 

24.  Moller  v.  Tuska,  87  N.  Y.  166;  Kinney 
V.  Kiernan,  49  N,  Y.  164;  Equitable  Co-oper- 
ative Foundry  Co.  v.  Hersee,  33  Hun  (N.  Y. ) 
169  [affirmed  in  103  N.  Y.  25,  9  N.  E.  487]. 
But  see  Coffee  v.  Pleasants,  6  Ohio  Dec.  (Re- 
print) 812,  8  Am.  L.  Rec.  312. 

Failure  to  make  objection. —  Where  the 
vendor  of  goods  which  had  been  obtained 
by  false  pretenses  replevied  part  of  them  on 
account  of  the  fraud,  and,  pending  the  re- 
plevin suit,  proved  a  claim  against  the  estate 
of  the  vendee,  who  had  made  a  general  as- 
signment for  the  price  of  the  goods  not 
replevied,  no  objection  to  this  proof  being 
made,  making  such  proof  did  not  waive  plain- 
tiff's right  to  replevy,  since  under  Pub.  St. 
c.  157,  §§  35,  36,  the  court  of  insolvency 
could  at  any  time  expunge  the  proof,  or 
allow  it  to  be  amended  into  one  for  goods 
fraudulentlv  obtained.  Raphael  v.  Reinstein, 
154  Mass.  "178,  28  N.  E.  141. 
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Instituting  an  attachment  in  another  state 

against  the  buyer  of  goods,  to  recover  their 
price  from  him,  does  not  affect  the  cred- 
itor's right  of  action,  previously  commenced 
by  him  in  this  state,  against  third  persons, 
to  recover  possession  of  the  same  goods  on 
account  of  fraud  in  the  sale.  King  v.  Phil- 
lips, 8  Bosw.  (N.  Y.)  603. 

An  action  for  damages  for  obtaining  goods 
through  false  pretenses  is  in  disaffirmance 
of  the  sale,  and  not  inconsistent  with  a  re- 
plevin action  previously  brought  by  the  seller 
to  recover  the  goods.  Welch  v.  Seligman,  72 
Hun  (N.  Y.)   138,  25  N.  Y.  Suppl.  363. 

25.  Wendling  Lumber  Co.  v.  Glenwood 
Lumber  Co.,  153  Cal.  411,  95  Pac.  1029; 
Amer  r.  Hightower,  70  Cal.  440,  II  Pac. 
697;  American-German  Nat.  Bank  V.  Gray, 
etc..  Hardware  Co.,  33  Ky.  L.  Rep.  547,  110 
S.  W.  393;  Tyler  v.  Freeman,  3  Cush.  (Mass.) 
261 ;  Hunter  v.  Hudson  River  Iron,  etc.,  Co., 
20  Barb.  (N.  Y.)  493;  Gary  v.  Hotailing,  1 
Hill  (N.  Y.)  311,  37  Am.  Dec.  323. 

26.  Jennings  v.  Gage,  13  111.  610,  56  Am. 
Dec.  476;  Loeffel  v.  Pohlman,  47  Mo.  App. 
574;  Klee  Grant,  4  Misc.  (N.  Y.)  88,  23 
N.  Y.  Suppl.  855  [reversing  2  Misc.  412,  21 
N.  Y.  Suppl.  1010,  17  N.  Y.  Suppl.  845]. 

27.  Illinois. —  Mathews  v.  Reinhardt,  43 
111.  App.  169  [affirmed  in  149  111.  635,  37 
N.  E.  85]. 

Iowa. —  Morse  v.  Hamill,  97  Iowa  631,  66 
N.  W.  892. 

Missouri. —  Merrill  Chemical  Co.  v.  Nick- 
ells,  66  Mo.  App.  678;  Cahn  v.  Reid,  18  Mo. 
App.  115. 

Neio  York. —  Wise  v.  Grant,  140  N.  Y. 
593,  35  N.  E.  1078;  Pinckney  v.  Darling,  3 
N.  Y.  App.  Div.  553,  38  N.  Y.  Suppl.  411 
[affirmed  in  158  N.  Y.  728,  53  N.  E.  1130]; 
George  Borgfeldt  v.  Wood,  92  Hun  260,  36 
N.  Y.  Suppl.  612,  3  N.  Y.  Annot.  Cas.  46 
[affirmed  in  154  N.  Y.  784,  49  N.  E.  1097] ; 
Bliss  V.  Cottle,  32  Barb.  322;  Stevens  V. 
Hyde,  32  Barb.  171 ;  Schwabeland  i7.  Buchler, 
8 '  Misc.  86,  28  N.  Y.  Suppl.  523;  Steel  v. 
Rosenburg,  33  N.  Y.  Suppl.  716,  24  N.  Y. 
Civ.  Proo.  340.  But  see  White  v.  Dodds,  42 
Barb.  554,  18  Abb.  Pr.  250,  28  How.  Pr.  197. 
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was  induced  by  fraud,  it  is  sufficient  if  the  seller  disaffirms  the  contract  as  soon 
as  the  fraud  is  discovered.-*^ 

b.  Conditions  Precedent  —  (i)  Demand.  Where  the  seller  reclaims  the 
goods  from  the  buyer  because  of  fraud  demand  before  suit  is  unnecessary;^®  but 
if  the  property  is  lawfully  in  the  possession  of  the  buyer  there  can  be  no  reclama- 
tion for  non-payment  of  price  without  demand,  in  the  absence  of  fraud. Thus 
when  the  goods  are  delivered  on  trial  to  be  paid  for  or  returned,  the  seller  cannot 
retake  them  without  a  demand ;  but  if  the  goods  are  delivered  conditionally 
and  the  condition  is  not  complied  with,  a  previous  demand  is  unnecessary.^-  Where 
the  goods  are  in  the  possession  of  a  third  person  claiming  under  the  buyer  demand 
is  necessary  if  the  possession  of  such  person  is  not  tortious  as  against  the  seller,^^ 
but  the  rule  is  otherwise  if  the  possession  of  such  third  person  is  tortious.^*  A 
demand  on  the  officer  in  possession  is  sufficient  without  a  demand  on  the  buyer. 

(ii)  Restoration  of  Consideration.  If  the  seller  bases  his  right  of 
recovery  on  rescission  he  must  as  a  general  rule  offer  to  put  the  buyer  in  statu  quo 
by  a  return  of  the  consideration  paid,^''  or  a  return  of  the  property  given  in 


Pennsylvania. —  Schwartz  McCloskey, 
156  Pa.  St.  258,  27  Atl.  300. 

United  States. —  Hadden  v.  Natchaug  Silk 
Co.,  84  Fed.  80. 

But  see  John  S.  Brittain  Dry-Goods  Co.  v. 
Merkel,  10  Kan.  App.  12,  61  Pac.  675,  hold- 
ing that  bringing  replevin  for  the  goods  is 
in  itself  a  sufficient  disaffirmance. 

Effect  of  rescission. —  A  seller,  on  rescind- 
ing the  sale,  becomes  at  once  entitled  to  the 
possession  of  the  goods,  so  as  to  entitle  him 
to  bring  replevin  (Code  Civ.  Proc.  §  1690, 
subd.  3),  although  they  have  been  seized 
under  attachment.  Depew  v.  Beakes,  16  N.  Y. 
App.  Div.  631,  44  N.  Y.  Suppl.  774. 

28.  American  Sugar-Refining  Co.  v.  Fan- 
cher,  145  N.  Y.  552,  40  N.  E.  206,  27  L.  R.  A. 
757  [reversing  81  Hun  56,  30  N.  Y.  Suppl. 
482]. 

29.  Farwell  v.  Hanchett,  19  111.  App.  620 
[affirmed  in  120  111.  573,  11  N.  E.  875]  ; 
Oswego  Starch  Factory  v.  Lendrum,  57  Iowa 
573,  10  N.  W.  900,  42  Am.  Rep.  53;  Carl  v. 
McGonigal,  58  Mich.  567,  25  N.  W.  516. 

30.  New  Home  Sewing  Mach.  Co.  v. 
Bothane,  70  Mich.  443,  38  N.  W.  326 ;  Darling 
v.  Tegler,  30  Mich.  54;  Smith  V.  Newland,  9 
Hun  (N.  Y.)  553;  Arosemena  V.  Hinckley, 
43  N.  Y.  Super.  Ct.  43. 

31.  Witherby  v.  Sleeper,  101  Mass.  138. 
But  see  Peck  v.  Bonebright,  75  Iowa  98,  39 
N.  W.  213,  1  L.  R.  A.  155,  holding  that 
where  one  who  has  taken  chattels  on  trial 
with  the  right  to  purchase  on  payment  at 
a  stated  time  defaults  in  making  the  pay- 
ment, the  owner  may  replevy  the  chattels 
without  a  previous  demand. 

32.  Salomon  r.  Hathaway,  126  Mass.  482; 
Tvler  V.  Freeman,  3  Cush.  (Mass.)  261. 

'33.  Thompson  v.  Rose,  16  Conn.  71,  41 
Am.  Dec.  121;  Fairbank  v.  Phelps,  22  Pick. 
(Mass.)  535. 

Unauthorized  demand. —  If  a  seller  seeks 
to  recover  goods  from  an  assignee  of  a  pur- 
chaser on  the  ground  of  fraud,  his  subse- 
quent ratification  of  an  unauthorized  demand 
on  the  assignee  for  the  goods  cannot  avail 
the  seller.  Bliss  v.  Cottle.  32  Barb.  (N.  Y.) 
322. 
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34.  Blanchard  v.  Child,  7  Gray  (Mass.) 
155;  Bussing  v.  Rice,  2  Cush.  (Mass.)  48; 
Velsian  v.  Lewis,  15  Oreg.  539,  16  Pac.  631, 
3  Am.  St.  Rep.  184. 

Title  in  issue. —  In  an  action  by  a  vendor 
to  recover  goods  on  the  ground  that  the  sale 
was  induced  by  fraud,  where  they  have  been 
attached  by  creditors  as  the  property  of  the 
vendee,  the  gist  of  the  action  is  the  title 
to  the  property,  and  no  demand  is  necessary. 
Oswego  Starch  Factory  v.  Lendrum,  57  Iowa 
573,  10  N.  W.  900,  42  Am.  Rep.  53. 

Terms  of  sale. —  Where  the  buyer  pur- 
chased property  from  the  seller  under  an 
agreement  that  the  purchase-price  should  be 
payable  in  instalments,  and  that  the  seller 
might  retake  the  property  upon  failure  to 
pay  any  instalment  when  it  fell  due,  and 
before  the  first  instalment  fell  due  the  buyer 
sold  the  property  to  a  third  person,  the 
latter  took  no  better  title  to  the  property 
than  the  buyer,  and  therefore  the  seller  was 
entitled  to  maintain  replevin  against  the 
third  person  without  demand.  Brown  v. 
Fitch,  43  Conn.  512. 

Assignee  for  benefit  of  creditors. —  When 
a  sale  is  invalid  owing  to  the  false  repre- 
sentations made  by  the  buyer,  an  action  of 
replevin  for  the  property  sold  may  be  main- 
tained by  the  seller  against  one  who  stands 
in  the  shoes  of  the  buyer  without  any  prior 
demand  for  the  property.  Burnham  /•.  Ell- 
more,  66  Mo.  App.  617.  But  see  Goodwin  r. 
Wertheimer,  99  N.  Y.  149,  1  N.  E.  404, 
holding  that  the  possession  of  the  assignee 
is  not  tortious. 

35.  Wise  r.  Grant,  20  N.  Y.  Suppl. 
828. 

36.  Hamilton  v.  Singer  Mfg.  Co.,  54  111. 
370;  McGuire  r.  Bradley,  118  111.  App.  59: 
Adam,  etc.,  Co.  v.  Stewart,  157  Ind.  678,  61 
N.  E.  1002,  87  Am.  St.  Rep.  240:  John  H. 
Hibben  Drv-Goods  Co.  r.  Hicks,  26  Ind. 
App.  646,  59  N.  E.  938;  Rock  Island  Imple- 
ment Co.  r.  First  Nat.  Bank,  9  Kan.  App. 
96,  57  Pac.  1050;  Baker  r.  McDonald.  74 
Nebr.  595,  104  N.  W.  923,  1  L.  R.  A.  N.  S. 
474.  But  see  Sisson  r.  Hill.  18  R.  I.  212, 
2G  Atl.  196,  21  L.  R.  A.  206.  holding  that 
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exchange."  But  return  of  the  consideration  is  not  essential  as  a  condition  prece- 
dent to  action  if  it  is  wortliless/^  or  if  it  was  not  in  fact  accepted  but  merely 
retained  for  the  buyer;  and  in  the  case  of  partial  payment,  the  amount 
received  need  not  be  returned  if  the  amount  still  due  exceeds  the  value  of  the 
goods  replevied/^  or  if  a  portion  of  the  goods  has  been  sold  the  value  of  which 
exceeds  the  amount  paid/^  and  a  repayment  of  expenses  incurred  by  the  buyer  in 
relation  to  the  goods  sold  is  unnecessary.^^    In  an  action  against  a  third  person 


replevin  may  be  maintained  for  the  recovery 
of  goods  alleged  to  have  been  fraudulently  ob- 
tained under  tlie  guise  of  a  contract  of  sale 
without  the  return  before  suit  of  money  paid 
as  a  part  of  the  consideration. 

Illegal  sale.— 3  Howell  Annot.  St.  §  2136i;, 
imposing  a  penalty  for  selling  an  animal 
affected  with  a  contagious  or  infectious  dis- 
ease, does  not  make  the  trade  of  a  glandered 
horse  so  absolutely  void  that  the  defrauded 
person  can  replevy  the  horse  he  exchanged 
without  prior  demand  and  tender  back  of 
the  boot  money.  Havey  v.  Petrie,  100  Mich. 
190,  59  N.  W.  187. 

Effect  of  agreement  for  compromise. — 
Although  plaintiff  waives  his  right  to  bring 
replevin  for  goods  sold  to  defendant  because 
fraudulently  purchased,  where,  being  sus- 
picious of  this,  he  enters  into  a  compromise 
whereby  defendant  returns  part  of  them  and 
plaintiff  agrees  not  to  sue  for  recovery  of 
the  remainder  until  the  bill  therefor  is 
due,  yet  where  defendant  enters  into  the 
agreement  with  an  intent  to  fraudulently  dis- 
pose of  the  goods,  and  immediately  proceeds 
to  do  so,  plaintiff  may  bring  replevin  with- 
out first  offering  to  return  the  goods  ob- 
tained by  him  under  the  compromise.  Mun- 
zer  V.  Stern,  105  Mich.  523,  63  N.  W.  513, 
55  Am.  St.  Rep.  468. 

Where  the  contract  contains  an  express 
condition  for  a  return  of  the  property  on 
failure  to  make  payments  as  stipulated,  an 
action  of  claim  and  delivery  may  be  main- 
tained without  an  offer  to  return  payments 
made  under  the  contract.  Dodge  v.  Carter, 
140  Cal.  663,  74  Pac.  292. 

Refusal  to  perform  indivisible  contract. — 
Where  on  a  sale  for  cash  the  iDurchaser 
makes  a  payment  on  account  and  accepts 
and  takes  possession  of  a  part  of  the  goods, 
but  refuses  to  accept  the  remainder  or  to 
pay  the  balance  of  the  price,  the  sale  being 
indivisible,  the  seller  can  maintain  replevin 
to  recover  the  entire  quantity  of  goods  from 
the  possession  of  the  purchaser,  and  he  is 
not  bound  to  restore  the  payment  which  has 
been  made  before  he  can  repossess  himself 
of  the  property,  as  the  case  is  not  one  of 
rescission  of  contract.  Thompson  v.  McLean, 
14  N.  Y.  Suppl.  55.  And  see  Haskell  v. 
Montague,  40  Mich.  742. 

A  vendor  taking  a  note  cannot  as  a  gen- 
eral rule  replevy  the  chattel  until  the  note 
has  been  surrendered  or  adjudged  void 
(Moriarity  v.  Stofferan,  89  111.  528;  Hibben 
Drv  Goods  Co.  f.  Hicks,  26  Ind.  App.  646, 
59  "N.  E.  938;  Gittings  v.  Carter,  49  Iowa 
338.  And  see  Thomas  v.  Dickinson,  65  Hun 
(N.  Y.)  5,  19  N.  Y.  Suppl.  600,  where  the 
action  was  for  damages,  and  it  was  held 
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that  a  return  of  the  note  was  necessary), 
it  being  held  in  many  cases  suflflcient,  how- 
ever, if  the  note  is  produced  at  the  trial 
with  an  offer  to  surrender  or  cancel  it 
(Nichols  V.  Michael,  23  N.  Y.  264,  80  Am. 
Dec.  259;  White  v,  Dodds,  42  Barb.  (N.  Y.) 
554,  18  Abb.  Pr.  250,  28  How.  Pr.  197; 
Pequeno  v.  Taylor,  38  Barb.  (N.  Y.)  375; 
Fraschieris  v.  Henriques,  36  Barb.  (N.  Y. ) 
276;  Wilmot  V.  Lyon,  11  Ohio  Cir.  Ct.  238, 
7  Ohio  Dec.  394;  Duval  v.  Mowry,  6  R.  1. 
479.  See  also  Farwell  v.  Hanchett,  120  111. 
573,  11  N.  E.  875  [reversing  19  111.  App. 
620]  ;  Doane  v.  Lockwood,  115  111.  490,  4 
N.  E.  500).  An  offer  by  plaintiff  to  return 
promissor}^  notes  given  for  the  purchase- 
price  is  too  late  if  made  after  verdict.  Ayres 
V.  Hewitt,  19  Me.  281.  But  where  a  note  is 
given  as  a  conditional  payment  for  goods,  it 
is  not  necessary  to  return  the  note  in  order 
to  entitle  the  vendor  to  bring  his  suit  for  the 
goods  sold.  Clark  v.  Young,  1  Cranch  (U.  S.) 
181,  2  L.  ed.  74;  Bauendahl  v.  Horr,  2  Fed. 
Cas.  No.  1,113,  7  Blatchf.  548.  In  replevin 
for  goods  obtained  by  fraud  and  paiu  for  by 
a  note  on  time  with  worthless  securities,  the 
mere  fact  that  plaintiff  has  transferred  the 
note  for  value  before  the  replevin,  and  never 
reclaimed  it,  will  not  defeat  the  action. 
Manning  r.  Albee,  14  Allen  (Mass.)  7,  92 
Am.  Dec.  736. 

37.  Stone  v.  Barrett,  34  Mo.  App.  15; 
White  Sewing  Mach.  Co.  v.  McBride,  27  Mo. 
App.  470. 

Renunciation  of  interest  in  business. —  A 

vendor  seeking  to  rescind  a  contract  for  the 
sale  of  goods,  in  consideration  of  which  he 
has  received  an  agreement  for  an  interest 
in  the  business  to  be  done  under  a  patent 
in  a  particular  state  and  a  license  to  manu- 
facture the  patented  article,  may,  on  renounc- 
ing his  interest  under  such  agreement  and 
license,  without  any  reconveyance,  recover  the 
goods  sold,  if  otherwise  entitled  to  redeem 
them.    Poe  v.  Stockton,  39  Mo.  App.  550. 

38.  Mahone  v.  Reeves,  11  Ala.  345;  Man- 
ning V.  Albee,  11  Allen  (Mass.)  520. 

39.  Vancleave  v.  Beach,  110  Ind.  269,  11 
N.  E.  228;  Bauendahl  v.  Horr,  2  Fed.  Cas. 
No.  1,113,  7  Blatchf.  548. 

40.  Scher  v.  Roher,  34  Misc.  (N.  Y.)  792, 
69  N.  Y.  Suppl.  929;  Lewisohn  v.  Apple,  12 
N.  Y.  Civ.  Proc.  274. 

41.  John  V.  Farwell  Co.  v.  Hilton,  84 
Fed.  293,  39  L.  R.  A.  579. 

42.  Soper  Lumber  Co.  v.  Halstead,  etc., 
Co.,  73  Conn.  547,  48  Atl.  425 ;  John  S.  Brit- 
tain  Dry-Goods  Co.  v.  Merkel,  10  Kan.  App. 
12,  61  Pac.  675;  Adams  v.  O'Connor,  100 
Mass.  515,  1  Am.  Rep.  137;  Keep  Mfg.  Co. 
V.  Moore,  11  Lea  (Tenn.)  285. 
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not  a  bona  fide  purchaser  such  person  cannot  raise  the  question  whether  tlie  seller 
has  restored  the  consideration  paid  by  the  buyer/'^ 

c.  Defenses  and  Offsets.  In  an  action  to  recover  the  goods  the  buyer  may 
plead  damages  for  false  representations  by  the  seller  as  to  the  quality  of  the  goods 
and  that  the  amount  already  paid  is  equal  to  the  value  of  the  goods,^  and  may 
show  that  he  has  sold  and  parted  with  the  title  to  the  goods  to  persons  not  parties 
to  the  action;  but  in  replevin  for  the  specific  goods  defendant  cannot  set  up  a 
breach  of  covenants/^  and  cannot  plead  payments  for  repairs  in  the  absence  of 
anything  to  show  that  the  repairs  were  required  by  reason  of  defects;  and  if 
defendant  gives  a  bond  and  retains  the  goods,  claiming  them  as  fixtures  and  part 
of  the  realty,  the  action  in  replevin  is  in  effect  converted  to  an  action  for  damages, 
and  defendant  cannot  plead  in  defense  the  existence  of  mortgages  on  the  property. 
The  buyer  may  offset  damages  sustained  by  reason  of  latent  defects  in  the  prop- 
erty; but  not  a  debt  owing  him  by  the  seller  in  an  entirely  separate  transaction,^*^ 
or  prospective  profits.^^  A  subsequent  purchaser  cannot  impeach  the  title  of  his 
immediate  vendor, nor  can  he  set  off  as  against  the  original  seller  amounts 
owing  him  by  the  original  buyer  under  whom  he  claims. 

d.  Time  to  Sue,  Limitations,  and  Laches.  The  right  to  sue  for  a  recovery  of 
the  goods  must  be  exercised  promptly  after  the  right  accrues ;  but  if  no  rights 
have  intervened  which  would  be  prejudiced  thereby  mere  delay  will  not  affect 
the  seller's  right. Where  the  sale  is  on  credit  the  seller  need  not  wait  until  the 
term  of  credit  has  expired  to  bring  his  action  for  recovery  of  the  goods  on  the 
ground  of  fraud  of  the  buyer.^^ 

e.  Parties.  Several  sellers  who  have  been  induced  by  fraud  to  sell  goods  to 
the  same  buyer  may  unite  in  an  action  against  creditors  of  the  buyer  to  recover 
their  goods ;  and  where  the  buyer  has  come  into  possession  through  fraud,  and 
has  attempted  to  create  a  lien  on  the  goods,  the  lienor  who  has  seized  the  goods 
under  his  lien  and  the  purchaser  at  the  sale  are  joint  wrong-doers,  and  the  seller 
may  proceed  against  any  one  or  any  number  of  them  at  his  election  without 
releasing  the  others. So  too  where  the  goods  are  taken  from  the  buyer  on  execu- 


43.  Benesch  v.  Waggner,  12  Colo.  534,  21 
Pac.  706,  13  Am.  St.  Rep.  254;  Schoonmaker 
V.  Kelly,  42  Hun  (N.  Y.)  299;  Pearse  v. 
Pettis,  47  Barb.  (N.  Y.)  276;  Nellis  v. 
Bradley,  1  Sandf.  (N.  Y.)  560;  Dolle  v. 
Rhinehart,  7  N.  Y.  Suppl.  731. 

44.  Johnson  v.  St.  Louis  Butchers'  Supply 
Co.,  60  Ark.  387,  30  S.  W.  429. 

45.  McMorran  v.  Murphy,  68  Mich.  246, 
36  N.  W.  60. 

46.  Talbott  v.  Padgett,  30  S.  C.  167,  8  S.  E. 
845. 

47.  J.  I.  Case  Threshing  Mach.  Co.  v. 
Eichinger,  15  S.  D.  530,  91  N.  W.  82. 

48.  Ott  V.  Specht,  8  Houst.  (Del.)  61, 
12  Atl.  721. 

49.  Smith  v.  Citizens  Gas,  etc.,  Co.,  5 
Wkly.  Notes  Cas.  (Pa.)  97. 

50.  Guilbeau  v.  Melancon,  28  La.  Ann.  627. 

51.  Mackey  v.  Millar,  6  Phila.  (Pa.)  527. 

52.  Conley  v.  Thornton,  81  Ga.  154,  7 
S.  E.  127. 

53.  Dows  V.  Dennistoun,  28  Barb.  (N.  Y.) 
393. 

54.  Alabama. —  Jones  v.  Anderson,  82  Ala. 
302,  2  So.  911. 

Illinois.— linW  V.  Fullerton,  69  111.  448; 
Musick  V.  Gatzmeyer,  47  111.  App.  329. 

Indiana. —  Sieveking  r.  Litzler,  31  Tnd.  13. 

Kentucky. —  Gibson  r.  Moore,  7  B.  Mon. 
92. 

Missovri.—WoYU  Pub.  Co.  r.  TTnll,  81  Mo. 
App.  277;  Jolinson-Brinkrnan  Coinniii^sion  Co. 


V.  Missouri  Pac.  R.  Co.,  52  Mo.  App.  407 
[reversed  on  other  grounds  in  126  Mo.  344, 
28  S.  W.  870,  47  Am.  St.  Rep.  675,  26  L.  R.  A. 
840];  Lapp  v.  Ryan,  23  Mo.  App.  436. 

Neio  York. —  Heilbronn  v.  Herzog,  33  N.  Y. 
App.  Div.  311,  53  N.  Y.  Suppl.  841  [reversed 
on  other  grounds  in  165  N.  Y.  98.  58  N.  E. 
759] ;  Hallahan  v.  Webber,  7  N.  Y.  App. 
Div.  122,  40  N.  Y.  Suppl.  103. 

Pennsylvania. —  Backentoss  v.  Speicher,  31 
Pa.  St.  324. 

Tennessee. — Wertheimer-Swartz  Shoe  Co. 
r.  Paris,  (Ch.  App.  1898)  46  S.  W.  336. 

Texas.— Hunt  v.  Kellum,  59  Tex.  535. 

Vermont.— Tilton  Safe  Co.  v.  Tisdale.  48 
Vt.  83. 

Wisconsin. —  Goldsmith  v.  Brvant,  26  Wis. 
34. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  903. 

55.  Williamson  r.  New  Jersey  Southern  R. 
Co.,  28  N.  J.  Eq.  277  [reversed  on  other 
grounds  in  29  N.  J.  Eq.  311]. 

56.  Kellogg  r.  Turpie.  2  111.  App.  55; 
Yaeger  Milling  Co.  r.  Lawlor,  39  La.  Ann. 
572,  2  So.  398;  Hall  r.  Gilmore,  40  Me.  578; 
Seaver  r.  Dinglev,  4  Me.  306:  Mackinlev  r. 
McGregor,  3  Wh'art.  (Pa.)  369.  31  Am.  Dec. 
522. 

57.  Cohen  r.  Wolff,  92  Ga.  199,  17  S.  E. 
1029. 

58.  Mashburn  r.  Dannenberg  Co.,  117  Ga. 
567,  44  S.  E.  97. 

Personal  liability. — "\^niere  the  monibers  of 
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tion  the  seller  may  proceed  against  the  officer  without  making  the  buyer  a 
party. 

f.  Pleading — (i)  Declaration  or  Complaint.  The  seller  must  allege 
all  the  facts  on  which  his  right  to  reclaim  the  goods  is  based,  such  as  non-pay- 
ment/^ or  fraud, although  in  some  cases  it  is  held  sufficient  if  plaintiff  pleads 
a  general  claim  of  property  and  wrongful  detention  by  defendant;  ®^  and  it  has 
been  held  sufficient  to  permit  the  introduction  of  evidence  of  fraud  if  the  seller 
alleges  ownership  and  the  right  of  possession  in  himself  and  that  defendant  claims 
title  under  a  pretended  contract  of  sale.®^  A  variance  between  the  complaint 
or  declaration  and  the  proof  must  be  as  to  a  material  fact  to  be  fatal.  ^* 

(ii)  Plea  or  Answer.  A  defendant  who  relies  on  fraud  on  the  part  of  the 
seller  must  allege  that  he  was  misled,®^  and  injured  thereby. Where  the  right 
to  recover  is  based  on  non-payment,  defendant  under  a  general  denial  may  show 
partial  payment  and  damages  for  breach  of  warranty. An  allegation  in  the 
answer  that  the  contract  of  sale  is  in  fact  a  mortgage  under  which  defendant 
is  entitled  to  an  accounting  is  demurrable  as  stating  a  legal  conclusion. 

g.  Evidence  —  (i)  Presumption  and  Burden  of  Proof.  In  the  absence 
of  direct  evidence  of  the  value  of  the  goods  the  inference  is  that  they  were  worth 
the  price  to  be  paid.^^  The  burden  is  on  the  seller  to  identify  the  goods  sought  to 


defendant  firm  conspired  with  defendant  D 
to  purchase  goods  on  credit  of  the  firm,  and 
to  conceal  the  proceeds,  and,  in  furtherance 
of  such  conspiracy,  purchased  goods  from 
plaintiff's,  and  D  converted  to  his  own  use 
money  and  goods  so  obtained,  he  was  liable 
to  a  personal  judgment  for  the  amount 
thereof.  Doherty  v.  Holliday,  137  Ind.  282, 
32  N.  E.  315,  3fi  N.  E.  907.' 

59.  Ide  V.  Gilbert,  62  111.  App.  524. 

60.  Haven  v.  Place,  28  Minn.  551,  11  N.  W. 
117. 

Issues  and  proof. —  In  an  action  of  claim 
and  delivery,  each  party  alleging  general 
ownership  and  right  of  possession  in  him- 
self, where  defendant,  in  siipport  of  his  claim, 
introduces  in  evidence  what  purports  to  be 
a  bill  of  sale  from  plaintiff,  the  latter  may 
prove  in  rebuttal  that  there  had  never  been 
in  fact  any  sale  or  delivery  of  the  property; 
that  the  bill  of  sale  had  been  signed  to  be 
placed  in  escrow  until  a  proposed  trade  had 
been  completed;  and  that  the  person  named 
as  vendee  therein  had  fraudulently  and  un- 
lawfully obtained  possession  of  it.  Grinnell 
V.  Young,  41  Minn.  186,  42  N.  W.  929. 

61.  Clinton  v.  Estes,  20  Ark.  216. 
Sufficiency  of  allegations  of  fraud. —  In  an 

action  to  recover  goods  obtained  by  vendees 
through  false  representations  as  to  their 
financial  condition,  an  allegation  that  on 
a  certain  date  the  vendees  had  made  a  state- 
ment concerning  their  financial  condition, 
which  showed  them  to  have  a  large  amount 
of  assets  over  liabilities,  while  in  fact  they 
were  insolvent,  and  did  not  intend  to  pay 
for  the  goods,  is  sufficiently  specific  (Mitchell 
V.  Bloom,  (Tex.  Civ.  App.  1898)  46  S.  W. 
406)  ;  and  where,  in  replevin  by  a  seller, 
alleging  that  the  purchaser  induced  the  sale 
by  "  false  and  fraudulent  representations 
...  as  to  his  solvency  and  financial  condi- 
tion and  standing,"  a  more  specific  state- 
ment is  not  insisted  on,  written  statements 
by  the  purchaser,  furnished  the  seller  at  his 
request,  and  showing  the  purchaser's  assets 
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and  liabilities  and  general  financial  stand- 
ing, are  admissible  (Kuh,  etc.,  Co.  v.  Gluck- 
lick,  120  Iowa  504,  94  N.  W.  1105). 

An  allegation  of  fraud  against  the  pur- 
chaser of  goods  for  cash  will  not  be  sustained 
by  the  circumstances  of  his  having  tendered 
plaintiff  in  payment  some  of  plaintiff's  own 
overdue  notes.    Foley  v.  Mason,  6  Md.  37. 

Fraud  on  the  part  of  a  purchaser  must  be 
alleged.  Harmon  v.  Goetter,  87  Ala.  325,  6 
So.  93. 

Under  an  allegation  of  false  representa- 
tions only  suppression  of  facts  cannot  be 
shown.  Franklin  Sugar  Refining  Co.  v.  Col- 
lier, 89  Iowa  69,  56  N.  W.  279.  But  under 
an  allegation  that  false  representations  were 
made  to  plaintiffs  it  may  be  shown  that  they 
were  made  to  an  agent.  Wolf  v.  Lachman, 
(Tex.  Civ.  App.  1892)  20  S.  W.  867. 

62.  Salisbury  r.  Barton,  63  Kan.  552,  66 
Pac.  618;  Bliss  v.  Cottle,  32  Barb.  (N.  Y.) 
322 

63.  Nolan  v.  Jones,  53  Iowa  387,  5  N.  W. 
572. 

64.  Burnham  v.  Jacobs,  66  Mo  App.  628, 
holding  that  a  variance  as  to  the  date  of 
the  sale  is  immaterial. 

Matter  of  description. —  In  a  declaration  in 
replevin,  an  allegation  following  the  descrip- 
tion of  the  goods,  "  being  an  invoice  .  .  . 
sold  ...  to  Edward  T.  Adams  &  Co.,  of  .  .  ." 
is  mere  description;  and  the  declaration  is 
not  objectionable  on  proof  that  the  goods 
were  sold  to  "  E.  T.  A."  Caldwell  v.  Bowen, 
80  Mich.  382,  45  N.  W.  185. 

65.  Smith  v.  Estey  Organ  Co.,  100  Ga. 
628,  28  S.  E.  392. 

66.  Rice  v.  Gilbreath,  119  Ala.  424,  24  So. 
421. 

67.  Aultman  v.  Forgey,  10  Ind.  App.  397, 
36  N.  E.  939. 

68.  Talbott  v.  Padgett,  30  S.  C.  167,  8 
S.  E.  845. 

69.  Grossman  v.  Walters,  11  N.  Y.  Suppl. 
471  [affirmed  in  132  N.  Y.  594,  30  N.  E. 
1151]. 
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be  recovered;  as  those  sold  to  the  buyer/**  and  to  show  his  title  thereto. If  the 
ground  of  recovery  is  fraud  the  burden  is  on  the  seller  to  show  the  fraud ;  "  but  on 
proof  that  the  sale  was  induced  by  the  fraud  of  the  buyer  the  burden  is  on  one 
claiming  under  him  to  show  that  he  paid  value  for  the  goods, and  then  on  plaintiff 
to  prove  that  the  subpurchaser  had  notice  of  the  fraud  of  the  vendee  when  he 
purchased  or  before  he  paid  the  price. 

(ii)  Admissibility.  In  actions  to  recover  the  goods  sold  or  their  proceeds 
the  general  rules  as  to  admissibility  of  evidence  apply. '^^^  Evidence  of  the 
insolvency  of  the  purchaser  is  competent  on  the  issue  of  fraud,"  and  as  tending 
to  show  fraud  evidence  may  be  admissible  of  other  transactions,  and  that  the 
buyer  made  excessive  purchases  of  goods. '^^  On  the  issue  of  insolvency  evidence 
is  admissible  as  to  the  buyer's  financial  condition  shortly  after  the  sale,^**  as  to 
the  value  of  his  stock  at  the  time  of  the  sale,^^  and  as  to  the  character  and  extent 
of  his  business,  and  as  tending  to  show  the  buyer's  true  financial  condition  an 
inventory  made  by  him  is  admissible,*^  and  the  seller  may  show  that  the  buyer 
made  false  statements  as  to  his  financial  standing,**  and  that  the  seller  rehed  on 


70.  Wells  V.  Sperry,  (Tex.  Civ.  App.  1894) 
27  S.  W.  900.  But  see  Benesch  v.  Weil,  69 
Md.  276,  14  Atl.  666. 

71.  Hovey  v.  Grant,  55  N.  H.  497. 

72.  Wilk  V.  Key,  117  Ala.  285,  23  So.  6; 
Ellwood  Mfg.  Co.  V.  Faulkner,  87  111.  App. 
294. 

73.  Wilk  V.  Key,  117  Ala.  285,  23  So.  6. 
And  see  Reid  v.  Bird,  15  Colo.  App.  116,  61 
Pac.  353. 

74.  Wilk  V.  Key,  117  Ala.  285,  23  So.  6. 

75.  See  Evidence,  16  Cyc.  821. 

76.  Fulliam  v.  Hagens^  83  Iowa  763,  50 
N.  W.  215;  Veazie  r.  Somerby,  5  Allen  (Mass.) 
280;  Ellis  v.  Simpkins,  81  Mich.  1,  45  N.  W. 
646;  Huyett,  etc.,  Mfg.  Co.  f.  Gray,  111 
N.  C.  87,  15  S.  E.  939. 

77.  Hunter  v.  Hudson  River  Iron,  etc.,  Co., 
20  Barb.   (N.  Y.)  493. 

Knowledge  of  the  buyer  of  the  fact  of  his 
insolvency  may  be  shown  on  the  issue  of 
fraud.  Ralph  v.  Fon  Dersmith,  10  Pa.  Super. 
Ct.  481. 

78.  Hoyt,  etc.,  Mfg.  Co.  v.  Turner,  84  Ala. 
523,  4  So.  658  (holding,  however,  that  while 
to  establish  a  fraudulent  transfer  or  convey- 
ance of  property,  other  transactions  occur- 
ring at  or  about  the  same  time  may  be  com- 
petent evidence,  as  proving  the  insolvency 
and  fraudulent  intent  of  the  grantor,  they 
are  not  sufficient  to  invalidate  the  convey- 
ance as  against  the  grantee)  ;  Kirschbaum  v. 
Jasspon,  119  Mich.  452,  78  N.  W.  473;  Miller 
V.  White,  46  W.  Va.  67,  33  S.  E.  332,  76 
Am.  St.  Rep.  791. 

Evidence  of  the  institution  by  other  cred- 
itors of  suits  to  recover  property  sold  to  the 
debtor  is  incompetent  in  a  replevin  suit  to 
l)rove  a  fraudulent  purchase  of  the  property 
in  controversy.  White  r.  Beal,  etc..  Grocer 
Co..  65  Ark.  278,  45  S.  W.  1060. 

79.  Kirschbaum  r.  Jass])on,  119  Mich.  452, 
78  N.  W.  473;  Blum  r.  Jones,  (Tex.  Civ. 
App.  1893)  23  S.  W.  844. 

Where  there  is  evidence  of  a  conspiracy 
l)ptween  the  buyer  and  a  third  fiorson  in 
purchasing  goods  on  credit  with  intent  to 
fail  it  may  l)e  sliown  that  some  of  the  goods 
l>assed  into  the  hands  of  such  third  person 


after  the  buyer's  failure.  McKenzie  V.  Weine- 
man,  116  Ala.  194,  22  So.  508. 

80.  Waples-Platter  Co.  v.  Turner,  83  Fed. 
64,  27  C.  C.  A.  439. 

81.  Phelps,  etc.,  Co.  v.  Samson,  113  Iowa 
145,  84  N.  W.  1051. 

82.  Kuh,  etc.,  Co.  v.  Glucklick,  120  Iowa 
504,  94  N.  W.  1105,  holding  that  the  pur- 
chaser's cash  book  was  admissible  for  that 
purpose. 

83.  Morris  v.  Wells,  4  Silv.  Sup.  (N.  Y.) 
34,  7  N.  Y.  Suppl.  61. 

84.  Kuh,  etc.,  Co.  v.  Glucklick,  120  Iowa 
504,  94  N.  W.  1105;  Hartt  v.  McNeil,  47  Mo. 
526. 

Oral    or    written    representations. —  The 

seller  may  show  that  oral  representations 
were  made  and  relied  on,  although  written 
representations  were  made  at  the  same  time. 
Jandt  V.  Potthast,  102  Iowa  223,  71  N.  W^ 
216. 

Completeness  of  statement. —  In  replevin 
for  goods  through  alleged  fraud  of  the  buyer, 
testimony  is  inadmissible  to  show  that  a 
statement  of  assets  and  liabilities,  certified 
by  the  buyer  to  the  seller,  was  not  intended 
to  show  all  the  liabilities,  the  liability  col- 
umn having  been  left  blank  except  for  one 
entrv.  Gul ledge  t\  Slayden-Kirksey  Woolen 
Mills,  75  Miss.  297,  22  So.  952. 

Falsity  of  statement. —  In  replcAdn  for 
goods  alleged  to  have  been  sold  defendant  on 
false  representations  as  to  his  credit,  it  was 
error  to  refuse  to  permit  defendant's  clerk  to 
testify  as  to  the  falsity  of  a  written  state- 
ment of  his  accounts  sent  by  defendant  to 
plaintiff,  and  to  show  by  plaintifl"'s  credit 
man  that  credit  was  extended  on  such  state- 
ment. Goodyear  Rubber  Co.  r.  Schreiber,  29 
Wash.  94,  69  Pac.  648. 

Motive  of  buyer. —  In  replevin  for  goods 
purchased  on  credit  under  an  alleged  false 
representation  by  the  buyer  as  to  his  sol- 
vency, a  deed  of  assignment  thereafter  given 
by  liim  to  a  tiiird  person,  who  interpleaded, 
is  admissible  in  evidence  as  subsequent  cow- 
duct  of  the  buyer,  and  to  show  with  what 
motives  he  mjid«>  siuli  statements.  Noble  r. 
Worthy.  1  Indian   Terr.  458.  45  S.  W.  137. 
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them  in  extending  credit.^'  But  to  render  evidence  of  false  statements  admissible 
it  must  be  shown  when  they  were  made/^  and  that  they  were  made  with  the  author- 
ity of  the  buyer;  and  declarations  and  admissions  of  the  buyer  as  to  his  financial 
condition,  while  admissible  against  him,^^  are  not  admissible  as  against  third 
persons  if  not  made  in  their  presence. 

(ill)  Weight  and  Sufficiency.    To  entitle  the  seller  to  recover,  the 
evidence  should  be  clear  and  convincing, and  should  properly  identify  the  goods. 
Fraud  must  be  clearly  established  and  not  left  to  mere  inference  or  suspicion, 
and  when  the  rights  of  third  persons  are  involved  proof  that  there  was  no  sale 
to  the  apparent  buyer  under  whom  such  persons  claim  must  be  particularly  clear 
and  convincing. 

h.  Trial.    The  rules  governing  the  conduct  of  trials  of  civil  actions  generally 
apply  to  actions  by  the  seller  for  the  recovery  of  the  goods  or  the  proceeds  thereof.®^ 
Questions  of  fact  are  for  the  jury,^^  aided  by  proper  instructions  from  the  court, 


False  statements  and  reports  made  to  com- 
mercial agencies  are  admissible  (Salisbury  v. 
Barton,  63  Kan.  552,  66  Pac.  618;  Schwartz 
V.  Mittenthal,  (Tex.  Civ.  App.  1899)  50 
S.  W.  182),  if  authorized  by  the  buyer  (Rome 
Furniture,  etc.,  Co,  v.  Walling,  (Tenn.  Ch. 
App.  1900)  58  S.  W.  1094). 

85.  Jandt  v.  Potthast,  102  Iowa  223,  71 
N.  W.  216;  Goodyear  Rubber  Co.  v.  Schrieber, 
29  Wash.  94,  69  Pac.  648. 

86.  McKensie  v.  Rothschild,  119  Ala.  419, 
24  So.  716. 

87.  Moore  v.  Hinsdale,  77  Mo   App.  217. 

88.  Brock  v.  Garson,  117  Mich.  550,  76 
N.  W.  111. 

89.  Brock  v.  Garson,  117  Mich.  550,  76 
N.  W.  Ill;  Sommer  v.  Adler,  36  N.  Y.  App. 
Div.  107,  55  N.  Y.  Suppl.  483;  Horowitz  V. 
Jacobs,  34  Misc.  (N.  Y.)  402,  69  N.  Y.  Suppl. 
746. 

90.  Fougeres  v.  Zacharie,  5  J.  J.  Marsh. 
(Ky.)  504. 

Evidence  that  the  seller  said  he  would 
only  send  the  good  C.  0.  D,  which  the  buyer 
assented  to  is  sufficient  to  show  that  the 
seller  did  not  rely  on  the  buyer's  representa- 
tions as  to  credit.  Leavitt  v.  Rosenthal,  84 
N.  Y.  Suppl.  530. 

91.  Leavitt  v.  Rosenthal,  84  N.  Y.  Suppl. 
530. 

92.  Hoeninghaus  v.  Cantor,  12  N.  Y.  Suppl. 
564. 

93.  Voorhies  v.  Hennessy,  7  Wash.  243,  34 
Pac.  931. 

94.  See  Trial. 

95.  Gardner  v.  Lane,  98  Mass.  517,  holding 
that  in  an  action  of  replevin  the  court  is 
not  bound  to  try  the  right  of  the  vendor's 
assignees  in  insolvency  whose  title  has  ac- 
crued during  the  pendency  of  the  action. 

Direction  of  verdict. —  If  it  is  admitted 
that  the  seller  never  had  title  to  certain 
parts  of  a  machine  which  were  supplied  by 
the  buyer,  a  verdict  for  sucli  parts  should  be 
directed  for  the  buyer.  Wiggins  v.  Snow,  89 
Mich.  476,  50  N.  W.  991. 

Framing  issues. —  In  a  suit  to  recover  goods 
on  the  ground  of  fraud  where  the  court  re- 
fused to  hear  proof  that  some  of  the  goods, 
although  conforming  to  the  general  descrip- 
tion of  the  goods  sold,  had  not  in  fact  been 
purchased  from  the  seller,  or  if  they  had 
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they  had  been  paid  for,  it  was  proper,  on  mo- 
tion for  a  new  trial,  to  frame  an  issue  to 
try  those  facts.  Claflin  v.  Beaver,  35  Fed. 
259. 

Findings  that  the  buyer  knew  he  was  in- 
solvent when  purchasing  the  goods  and  did 
not  disclose  the  fact,  and  that  he  did  not 
intend  to  pay  for  the  goods  but  intended  to 
defraud  the  seller,  are  sufficient  to  support  a 
judgment  for  plaintiff,  although  it  is  not 
found  that  there  was  any  actual  misrepre- 
sentation as  to  solvency.  Goodman  v.  Samp- 
liner,  23  Ind.  App.  72,  54  N.  E.  823. 

96.  See  the  cases  cited  infra,  this  note. 
Thus  it  is  for  the  jury  to  say  whether 

tlie  sale  was  induced  by  the  fraud  of  the 
buyer  (Phelps,  etc.,  Co.  v.  Samson,  113  Iowa 
145,  84  N.  W.  1051;  Fox  r.  Webster,  46  Mo. 
181;  Poe  V.  Stockton,  39  Mo.  App.  550; 
Manger  v.  Slavin,  11  N.  Y.  App.  Div.  483, 
42  N.  Y.  Suppl.  331;  Woonsocket  Rubber  Co. 
V.  Loewenberg,  17  Wash.  29,  48  Pac.  785,  61 
Am,  St.  Rep.  902)  ;  and  if  it  is  shown  that 
he  was  insolvent,  whether  he  intended  to 
pay  (Gratton,  etc.,  Mfg.  Co.  v.  Troll,  77  Mo. 
App.  339).  So  too  it  is  for  the  jury  to  say 
whether  payment  and  delivery  were  to  be 
concurrent  so  that  title  did  not  pass  on  fail- 
ure to  pay  (Empire  State  Type  Founding  Co. 
V.  Grant,  114  K  Y.  40,  21  "N.  E.  49  [revers- 
ing 44  Hun  434] ) ,  or  whether  payment  on 
delivery  was  waived  by  the  seller  (George 
W.  Merrill  Furniture  Co.  v.  Hill,  87  Me.  17, 
32  Atl.  712)  ;  and  if  notes  were  given  by  the 
buyer,  whether  they  were  given  as  collateral 
or  in  settlement  of  the  price  (Walkau  v. 
Manitowoc  Seating  Co.,  105  111.  App.  130). 

But  the  fact  that  the  buyer  confessed 
judgment  three  months  after  the  sale,  with- 
out evidence  as  to  his  financial  condition  at 
either  date,  does  not  warrant  submitting  to 
the  jury  the  issue  of  his  insolvency  at  the 
time  of  the  sale.  Diller  v.  Nelson,  10  Pa. 
Super.  Ct.  449. 

97.  Oester  v.  Sitlington,  115  Mo.  247,  21 
S.  W.  820,  holding  that  an  instruction  that 
the  seller  might  recover  the  goods  if  they 
were  not  paid  for  as  required  by  a  condition 
of  the  contract  is  erroneous  unless  it  re- 
quires the  jury  to  find  that  tlie  condition  had 
not  been  Avaived. 

Fraud. —  Instructions  on  the  issue  of  fraud- 
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which  instructions  must  conform  to  the  issues  raised,  and  to  the  facts  which  there  is 
evidence  tending  to  prove/-^'*  and  must  not  tend  to  multiply  unimportant  issues.^ 
An  error  in  instructions  is  not  cured  by  subsequent  instructions  unless  they  state 
clearly  the  law  governing  the  case  and  fairly  supply  what  was  missing  in  the 
former  instructions.^ 

i.  Judgment  and  Amount  of  Recovery.  A  judgment  for  defendant  in  replevin 
restores  the  possession  to  the  buyer  but  does  not  impair  the  seller's  rights  under 
the  contract,^  the  latter  being  compelled,  however,  to  seek  his  remedy  in  another 
action.'^  If  judgment  is  for  the  seller  he  can  recover  only  the  goods  sold  in  reliance 
on  the  false  representations,^  and  if  judgment  is  for  the  value  instead  of  the  goods 
the  amount  of  recovery  is  the  contract  price  and  interest,^  less  any  amount  that 
has  been  paid  thereon;^  and  similarly  if  such  a  judgment  is  for  defendant  the 
amount  of  his  recovery  is  the  value  of  his  interest  in  the  goods.  ^  If  the  action 
is  against  the  buyer  and  an  officer  holding  the  goods  under  an  execution  and  the 
officer  fails  to  answer,  and  the  action  fails  because  there  was  no  rescission,  the 
court  will  not  on  dismissing  the  action  order  a  restoration  of  the  goods  to  the 
officer.^ 

D.  Resale  —  l.  existence  of  Right  —  a.  In  England.  In  England  the  right 
of  the  seller  to  resell  the  goods  on  the  failure  of  the  buyer  to  perform  his  contract 
is  not  free  from  doubt.    It  seems  that  he  may  resell  and  give  good  title  as  against 


ulent  representations  should  be  based  on  and 
relate  to  the  statements  shown  by  the  evi- 
dence to  have  been  made  (Cantor  v.  Clafiin, 
12  N.  Y.  Suppl.  759  [affirmed  in  128  N.  Y. 
598,  28  N.  E.  251]),  and  if  the  gravamen  of 
the  action  is  fraud  an  instruction  as  to  the 
effect  of  the  transactions  between  the  seller 
and  the  buyer  which  leaves  out  the  element 
of  fraud  is  erroneous  (Thaxter  v.  Foster,  153 
Mass.  151,  26  N.  E.  434;  Shelly  v.  Heater,  17 
Nebr.  505,  23  K  W.  521)  ;  but  if  there  is 
no  evidence  of  fraud  an  instruction  based  on 
the  theory  that  the  sale  was  fraudulent  is 
properly  refused  (Cohn  v.  Stringfellow,  100 
Ala.  242,  14  So.  286.  See  also  Kirschbaum 
V.  Jasspon,  123  Mich.  314,  82  N.  W.  69). 
Where  the  seller  alleges  false  statements  as 
to  financial  condition  and  an  intent  not  to 
pay,  an  instruction  that  there  can  be  no  re- 
covery unless  the  intent  not  to  pay  is  shown 
is  erroneous,  as  there  may  be  a  recovery  if 
there  were  false  representations  on  which  the 
seller  relied.  W.  W.  Johnson  Co.  v.  Triplett, 
66  Ark.  233,  50  S.  W.  455 ;  Reid  v.  Cowduroy, 
79  Iowa  169,  44  N.  W.  351,  18  Am.  St.  Rep. 
359;  Kirschbaum  v.  Jasspon,  123  Mich.  314, 
82  N.  W.  69. 

98.  Roberts,  etc.,  Shoe  Co.  r.  Shepherd,  96 
Mo.  App.  698,  70  S.  W.  931. 

99.  Ross  v..  Miner,  101  Mich.  1.  59  K.  W., 
425,  holding  that  when  the  evidence  shows 
lhat  defendants,  up  to  the  time  of  the  pur- 
chase, had  paid  their  obli^atioiis  at  matu- 
rity; that  their  assets  eqiinlod  their  liabili- 
ties, and  a  new  partner  was  expected  to  con- 
tribute cash  equal  to  one  third  tlie  capital, 
an  instruction  that  they  we)'e  then  insolvent 
is  properly  refused.  See  also  Schoeneman  r. 
diamberlin,  37  N.  Y.  App.  Div.  628,  55  N.  Y. 
Suppl.  845. 

1.  Standard  Oil  Co.  r.  ^\o\or  Bros.  Drug 
(*o.,  84  Mo.  App,  76.  wlieic  the  instruction 
was  lliat  tlio  seller  had  no  lien  tlie  oravanien 
',»t'  tlie  action  being  fraud. 


2.  Whitten  v.  Fitzwater,  129  N.  Y.  626, 
29  N.  E.  298  [reversing  11  N.  Y.  Suppl. 
297]. 

3.  Adams  v.  Wood,  51  Mich.  411,  16  N.  W. 
788. 

Although  defendant  pleads  and  shows  over- 
payment in  defense  he  is  not  entitled  to  a 
judgment  for  the  overpayment.  Baldwin  V. 
Burrows,  95  Ind.  81. 

4.  Sheppard  r.  Newhall,  47  Fed.  468. 

5.  Moore  v.  Hinsdale,  77  Mo.  App.  217. 
Default  judgment. —  In  replevin  by  a  seller 

on  the  ground  that  the  sale  was  induced  by 
the  purchaser's  fraud,  in  which  the  pur- 
chaser's trustee  in  bankruptcy  is  substituted 
as  defendant,  and  the  purchaser  himself 
makes  default,  default  judgment  for  the  value 
of  the  goods  not  found  is  properly  rendered 
against  the  purchaser,  the  substitution  hav- 
ing been  made  on  the  trustee's  own  motion. 
Kuh,  etc.,  Co.  V.  Glucklick,  120  Iowa  504,  94 
N.  W.  1105. 

On  a  judgment  for  plaintiff  the  seller  takes 
title  to  the  goods  as  a  general  owner  and  not 
as  a  special  owner.  Wilmot  v.  Lvon.  11  Ohio 
Cir.  Ct.  238,  7  Ohio  Cir.  Dec.  394. 

6.  Herbert  v.  Stanford,  12  Ind.  503 ;  Keitt 
V.  Counts,  15  S.  C.  493;  Halil"  r.  Wangemann. 
(Tex.  Civ,  App.  1899)  54  S.  W.  937.  But 
see  Stevens  r.  Low.  2  Hill  (N.  Y.)  132. 

T.  Arosemena  r.  Hinckley,  43  N.  Y.  Super. 
Ct.  43;  Barringtoh  r.  Skinner,  117  X.  C.  47, 
23  S,  E.  90. 

8.  Peck  r.  Bonebrioht.  75  Iowa  08,  39 
N.  VV.  213,  1  L.  R.  A.  155;  Gentry  /•.  Temple- 
ton,  47  Mo.  App.  55. 

9.  Sheehan  r.  Golden.  85  Hun  (N.  Y.)  462, 
33  N.  Y.  Suppl.  109. 

Rights  of  third  parties. —  In  a  suit  to 
rescind  a  sale  for  fraud,  wherein  a  writ  of 
se(|uestration  was  issued,  claims  of  third 
pcM'sons  to  the  proportv  cannot  bo  considered. 
Parks  r.  Lancaster.  (Tex.  Civ.  ISnC)  ;;s 

S.  W.  2(12. 
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the  original  purchaser/"  and  the  right  of  resale  seems  to  be  recognized  in  the  case 
of  perishable  goods,"  and  of  course  where  there  is  an  express  reservation  of  the 
right,  although  even  in  such  case  the  contract  is  regarded  as  rescinded.^-  In 
either  case  he  may  recover  the  difference  in  price  and  expenses,  the  only  dis- 
tinction being  in  the  form  of  remedy.  Thus  on  resale  under  express  reservation, 
the  contract  being  rescinded,  the  seller  may  bring  an  action  for  damages  for  loss 
of  price  and  expenses,^^  while  in  the  other  cases  the  action  is  brought  on  the  original 
contract  for  the  actual  loss,  composed  of  the  difference  in  price  and  expenses.^* 
But  it  seems  that  such  resale,  even  on  the  buyer's  default,  is  a  breach  of  contract 
for  which  damages  may  be  recovered  by  him,  although  only  the  actual  damages 
suffered,  that  is,  the  difference  between  the  contract  price  and  the  market  value 
may  be  recovered;  and  if  there  be  no  proof  of  such  difference  the  recovery  will 
be  for  nominal  damages  only.^^ 

b.  In  the  United  States.  In  the  United  States  the  rule  is  well  settled  that 
where  the  goods  are  in  his  possession  the  seller  may,  without  committing  a  breach 
of  the  contract,  resell  the  goods  if  the  original  buyer  refuses  without  justifiable 
Cciuse  to  receive  and  pay  for  them,^^  and  may  recover  the  loss  sustained  in  the 


10.  Milgate  V.  Kebble,  10  L.  J.  C.  P.  277, 
3  M.  &  G.  100,  3  Scott  N.  R.  358,  42  E.  C.  L. 
01.  Compare  Lord  v.  Price,  L.  R,  9  Exch. 
54,  43  L.  J.  Exch.  49,  30  L.  T.  Rep.  N.  S. 
271,  22  Wkly.  Rep.  318. 

11.  Maclean  r.  Dunn,  4  Ring.  722,  6 
L.  J.  C.  P.  0.  S.  184,  1  M.  &  P.  761,  29  Rev. 
Rep.  714,  13  E.  C.  L.  710. 

12.  Lamond  v.  Duvall,  9  Q.  B.  1030,  11 
Jur.  266,  16  L.  J.  Q.  B.  136,  58  E.  C.  L. 
]030. 

13.  Lamond  v.  Duvall,  9  Q.  B.  1030,  11 
Jur.  266,  16  L.  J.  Q.  B.  136,  58  E.  C.  L. 
1030. 

In  Canada  it  lias  been  held  that  there  is 
no  rescission  by  resale  under  express  reser- 
vation of  the  right.  John  Abell  Engine,  etc., 
Co.  V.  McGuire,  13  Manitoba  454. 

14.  Maclean  v.  Dunn,  4  Bing.  722,  6 
L.  J.  C.  P.  0.  S.  184,  1  M.  &  P.  761,  29  Rev. 
Rep.  714,  13  E.  C.  L.  710. 

15.  Valpy  V.  Dakelev,  16  Q.  B.  941,  16 
Jur.  38,  20  L.  J.  Q.  B.  380,  71  E.  C.  L.  941; 
Griffiths  V.  Perry,  1  E.  &  E.  680,  5  Jur.  K  S. 
1076,  28  L.  J.  Q.  B.  204,  102  E.  C.  L.  680. 
And  see  Benjamin  Sales  (5th  ed.)  932  et  seq. 

16.  Alahama. —  Penn  r.  Smith,  93  Ala.  476, 
9  So.  609;  West  v.  Cunningham,  9  Port.  104, 
33  Am.  Dec.  300. 

California. —  King  v.  Sheward,  97  Cal.  235, 
31  Pac.  1107. 

Colorado. —  Magnes  r.  Sioux  Citv  Nursery, 
etc.,  Co.,  14  Colo.  App.  219,  59  Pac.  879. 

Delaware. —  Darby  v.  Hall,  3  Pennew.  25, 
50  Atl.  64;  Barr  i;.  Logan,  5  Harr.  52. 

Georgia. —  Camp  r.  Hamlin,  55  Ga.  259. 

Illinois.— Baglej  r.  Findlay,  82  111.  524; 
Olcese  r.  Mobile  Fruit,  etc.,  Co.,  112  HI.  App. 
281  [affirmed  in  211  111.  539,  71  N.  E.  1084]; 
James  H.  Rice  Co.  v.  Penn  Plate  Glass  Co., 
88  111.  App.  407. 

Indiana. —  Johnson  r.  Powell,  9  Ind.  566. 

loica. —  Redhead  r.  Wyoming  Cattle  Inv. 
Co.,  126  Iowa  410,  102  N".  W.  144. 

KenUwJi-y. —  Cook  r.  Brandeis,  3'Metc.  555; 
Doherty  i\  Merchants'  Nat.  Bank,  52  S.  W. 
832,  2i  Ky.  L.  Rep.  628. 
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Louisiana. —  Judd  Linseed,  etc.,  Oil  Co.  V. 
Kearney,  14  La.  Ann.  352;  White  v.  Kearney, 
9  Rob.'495;  Gilly  v.  Henry,  8  Mart.  402,  13 
Am.  Dec.  291. 

Maine. —  Berlaiwsky  v.  Rosenthal,  104  Me. 
62,  71  Atl.  69;  Atwood  V.  Lucas,  53  Me.  508, 
89  Am.  Dec.  713. 

Mississippi. —  American  Cotton  Co.  v. 
Herring,  84  Miss.  693,  37  So.  117;  Swann  v. 
West,  41  Miss.  104. 

Missouri. — McClelland  v.  Richer  Lead,  etc., 
Co.,  85  Mo.  636;  Van  Horn  v.  Rucker,  33  Mo. 
391,  84  Am.  Rep.  52;  Baker  v.  McKinney,  87 
Mo.  App.  361;  Logan  v.  Carroll,  72  Mo.  App. 
613;  Dobbins  r.  Edmonds,  18  Mo.  App.  307. 

New  York. —  General  Electric  Co.  v.  Na- 
tional Contracting  Co..  178  N.  Y.  369,  70 
N.  E.  928;  Sawyer  v.  Dean,  114  N.  Y.  469, 
21  N.  E.  1012;  Hunter  v.  Wetsell,  84  N.  Y. 
549,  38  Am.  Rep.  544;  Mason  v.  Decker,  72 
N.  Y.  595,  28  Am.  Rep.  190;  Hayden  v.  De- 
mets,  53  N.  Y.  426;  Pollen  v.  Le  Roy,  30 
N.  Y.  549;  Petrie  v.  Stark,  79  Hun  550,  29 
N.  Y.  Suppl.  881;  Baumann  v.  Moseley,  63 
Hun  492,  18  N.  Y.  Suppl.  563;  Merriam  r. 
Kellogg,  58  Barb.  445;  O'Brien  v.  Jones,  47 
N.  Y.  Super.  Ct.  67  [affirmed  in  91  N.  Y. 
193];  Crooks  v.  Moore,  1  Sandf.  297;  Bogart 
V.  O'Regan,  1  E.  D.  Smith  590  ;  Levy  v.  Glass- 
berg,  92  N.  Y.  Suppl.  50;  Sands  v.  Taylor,  5 
Johns.  395,  4  Am.  Dec.  374. 

North  Carolina. —  Hurlburt  v.  Simpson,  25 
N.  C.  233. 

Ohio.— Diem  v.  Koblitz,  49  Ohio  St.  41,  29 
N.  E.  1124,  34  Am.  St.  Rep.  531;  Hadley  v. 
Pugh,  Wright  554;  Ashley  v.  Walker,  15  Ohio 
Cir.  Ct.  660,  8  Ohio  Cir.  Dec.  285. 

Pennsijlvania. —  McCombs  v.  McKennan,  2 
Watts  &  S.  216,  37  Am.  Dec.  505;  Hooper  V. 
Bromley  Bros.  Carpet  Co.,  11  Pa.  Super.  Ct. 
634;  Barney  v.  Clarke,  6  Pittsb.  Leg.  J.  N.  S. 
69. 

^ouih  Carolina. —  Heller  r.  Charleston 
Phosphate  Co.,  28  S.  C.  224,  5  S.  E.  611. 

Tennessee. —  Granberry  r.  Frierson.  2  Baxt. 
326;  Barker  r.  Reagan,'  4  Heisk.  590;  Wil- 
liams v.  Godwin,  4  Sneed  557. 
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difference  between  the  contract  price  and  the  price  received  on  resale/^  and  the 


Texan. —  Weathered  v.  Golden,  (Civ.  App. 
1896)  34  S.  W.  761. 

Vermont. —  Jones  i\  Marsh,  22  Vt.  144. 

Washington. —  Schott  Co.  r.  Stone,  35 
Wash.  252,  77  Pac.  192. 

United  States. —  Habeler  v.  Rogers,  131 
Fed.  43,  65  C.  C.  A.  281;  Hayes  r.  Nash- 
ville, 80  Fed.  641,  26  C.  C.  A.  59;  McCulloh 
v.  Smith,  44  Fed.  12;  Hughes  v.  U.  S.,  4  Ct. 
CI.  64. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  915. 

Perishable  goods. —  The  remedy  by  resale 
is  especially  applicable  where  the  goods  are 
perishable.  Tnstin  Fruit  Assoc.  r.  Earl 
Fruit  Co.,  (Cal.  1898)  53  Pac.  693;  Camp 
r.  Hamlin,  55  Ga.  259;  Gilly  r.  Henry,  8 
Mart.  (La.)  402,  13  Am.  Dec' 291.  But  the 
fact  that  the  goods  are  perishable  does  not 
impose  on  the  seller  the  duty  of  resale.  Hun- 
ter V.  Wetsell,  84  N.  Y.  549,  38  Am.  Rep. 
544. 

Difficulty  in  finding  transportation  will  not 
justify  a  resale  where  title  has  passed  to  the 
buyer.  Schmertz  v.  Dwyer,  53  Pa.  St. 
335. 

The  new  purchaser  takes  a  good  title  on  a 

resale  of  goods  by  the  seller.  O'Brien  r. 
Jones,  47  N.  Y.  Super.  Ct.  67  [affirmed  in 
91  N.  Y.  193]. 

Resale  not  a  rescission. —  The  fact  that 
meat  sold  on  the  open  market  on  the  buyer's 
account  was  not  "  smoked  meat,"  whereas 
the  meat  contracted  for  by  the  buyer  was  of 
that  class,  did  not  constitute  a  rescission  by 
the  seller  of  the  contract  of  sale,  where  it 
was  shown  that  smoking  was  a  process  which 
the  meat  was  submitted  to  immediately  prior 
to  shipment,  and  the  buyer  failed  to  give  any 
shipping  directions,  and  the  meat  was  sold 
on  the  seller's  home  market  without  shipment. 
Bonds  V.  Thomas  J.  Lipton  Co.,  85  Miss.  209, 
37  So.  805. 

No  obligation  to  resell. —  Although,  on  a 
purchaser's  refusal  to  accept  goods,  the  seller 
may  resell,  and  recover  the  difference  between 
the  contract  price  and  the  price  obtained,  he 
is  under  no  obligation  to  do  so.  Schwartzen- 
bach  V.  Hass,  36  Misc.  (N.  Y.)  806,  74  N.  Y. 
Suppl.  884.  Thus  where  a  buyer  refused  to 
allow  the  seller  to  sell  goods  which  the  buyer 
had  declined  to  take  on  the  ground  that  the 
scales  on  which  they  were  being  weighed  did 
not  give  correct  weights,  and  the  seller  re- 
fused to  allow  the  goods  to  be  weighed  on 
other  scales,  the  seller  was  relieved  of  the 
duty,  if  any,  because  of  the  lien  reserved  on 
the  goods  for  the  price  thereof,  to  sell  such 
part  of  the  goods  as  the  buyer  declined  to 
take,  and  apply  the  proceeds  in  reduction  of 
damages.  Allen  v.  Rushforth,  82  Nebr.  663, 
118  N.  W.  657. 

17.  Alabama. —  Penn  v.  Smith,  93  Ala.  476, 
9  So.  609;  West  v.  Cunningham,  9  Port.  104, 
33  Am.  Dec.  300. 

Arizona. —  Slaughter  v.  Marlow,  3  Ariz. 
429,  31  Pac.  547. 

California.—  King  v.  Sheward,  97  Cal.  235, 
31  Pac.  1107. 


Colorado. —  Magnes  r.  Sioux  City  Nursery, 
etc.,  Co.,  14  Colo.  App.  219,  59  Pac.  879. 

Delaware. —  Darby  v.  Hall,  3  Pennew.  25, 
50  Atl.  64;  Barr  v.  Logan,  5  Harr.  52. 

Illinois. —  Kadish  v.  Young,  108  111.  170, 
48  Am.  Rep.  548;  Bagley  v.  Findlay,  82  111. 
524;  Ullmann  v.  Kent,  60  Ilk  271;  Olcese  v. 
Mobile  Fruit,  etc.,  Co.,  112  111.  App.  281  [a/- 
firmed  in  211  111.  539,  71  N.  E.  1084]. 

Indiana. —  Johnson  v.  Powell,  9  Ind.  566. 

loioof. —  Redhead  v.  Wyoming  Cattle  Inv. 
Co.,  126  Iowa  410,  102  N.'  W.  144;  Ingram  v. 
Wackernagel,  83  Iowa  82,  48  N.  W.  998. 

Kentucky. — Clore  v.  Robinson,  100  Ky.  402, 
38  S.  W.  687,  18  Ky.  L.  Rep.  851;  Cook  V. 
Brandeis,  3  Mete.  555. 

Louisiana. —  Bartley  v.  New  Orleans,  30  La. 
Ann.  264;  Judd  Linseed,  etc..  Oil  Co.  v.  Kear- 
ney, 14  La.  Ann.  352;  White  v.  Kearney,  9 
Rob.  495;  Gilly  V.  Henry,  8  Mart.  402',  13 
Am.  Dec.  291. 

Maine. —  Atwood  V.  Lucas,  53  Me.  508,  89 
Am.  Dec.  713. 

Massachusetts. —  Boston,  etc.,  Iron  Works 
V.  Montague,  135  Mass.  319;  McLean  i".  Rich- 
ardson, 127  Mass.  339. 

Michigan. —  Kellogg  v.  Frohlich,  139  Mich. 
612,  102  N.  W.  1057;  Van  Den  Bosch  v. 
Bouwman,  138  Mich.  624,  101  N.  W.  832,  110 
Am.  St.  Rep.  336;  Doty  v.  Nixon,  109  Mich. 
266,  67  N.  W.  116. 

Mississippi. —  American  Cotton  Co.  v.  Her- 
ring, 84  Miss.  693,  37  So.  117. 

Missouri. —  McClelland  i*.  Richer  Lead,  etc., 
Co.,  85  Mo.  636 ;  Van  Horn  v.  Rucker,  33  Mo. 
391,  84  Am.  Rep.  52;  Ingram  v.  Matthien.  3 
Mo.  209;  Baker  v.  McKinney,  87  Mo.  App. 
361;  Logan  v.  Carroll,  72  Mo.  App.  613; 
Strauss  v.  Labsap,  59  Mo.  App.  260 ;  Dobbins 
V.  Edmonds,  18  Mo.  App.  307. 

NeiD  York. —  General  Electric  Co.  v.  Na- 
tional Contracting  Co.,  178  N.  Y.  369,  70 
N.  E.  928;  Sawyer  v.  Dean,  114  N.  Y.  469.  21 
N.  E.  1012;  Mason  V.  Decker,  72  N.  Y.  595, 
28  Am.  Rep.  190;  Hayden  v.  Demets,  53  N.  Y. 
426;  Dustan  v.  McAndrew,  44  N.  Y.  72:  Pol- 
len V.  Le  Roy,  30  N.  Y.  549 ;  Petrie  r.  Stark, 
79  Hun  550,  29  N.  Y.  Suppl.  881;  Baumann 
V.  Moseley,  63  Hun  492,  18  N.  Y.  Suppl.  563; 
Almy  V.  Simonson,  52  Hun  535,  5  N.  Y. 
Suppl.  696;  Merriam  v.  Kellogg.  58  Barb. 
445;  Lewis  r.  Greider,  49  Barb.  606  [affirmed 
in  51  N.  Y.  231];  Crooks  v.  Moore,  1  Sandf. 
297;  Schultz  v.  Bradley,  4  Dalv  29:  Bogart 
r.  O'Regan,  1  E.  D.  Smith  590;  Lew  r.  Glass- 
berg,  92  N.  Y.  Suppl.  50 ;  Sands  v'  Taylor,  5 
Johns.  395,  4  Am.  Dec.  374. 

North  Carolina. —  Hurlburt  r.  Simpson.  25 
N.  C.  233. 

Ohio.— Ashley  V.  \Valker,  15  Ohio  Cir.  Ct. 
660,  8  Ohio  Cir.  Dec.  285;  Hadley  r.  Pugh, 
Wright  554. 

Pennsylvania. —  Bowser  r.  Cassna.  62  Pa. 
St.  148;  McCombs  r.  ^McKennan,  2  Watts 
&  S.  216,  37  Am.  Dec.  505:  Moody  r.  IMcTag- 
gart,  29  Pa.  Super.  Ct.  465;  Hooper  v.  Brom- 
ley Bros.  Carpet  Co.,  11  Pa.  Super.  Ct.  634; 
Barney  r.  Clarke,  6  Pittsb.  I.eg.  J.  N.  S 
69. 
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expenses  of  making  the  sale/^  and  in  addition  the  cost  of  storage,  interest,  and  an 
allowance  for  his  time  as  agent  in  reselling.  In  making  such  resale  the  seller 
acts  as  agent  of  the  buyer/*^  but  not  in  such  a  literal  sense  as  to  confer  on  the 
buyer  any  title  or  interest  in  the  property,^^  and  the  seller  cannot  as  agent  of  the 
buyer  purchase  additional  goods  to  induce  the  sale  of  the  first  lot  and  charge 
the  buyer  with  the  loss  sustained  on  the  whole. 

2.  Necessity  of  Notice.  Whether  notice  of  the  intent  to  resell  must  be  given 
the  buyer  is  a  question  upon  which  there  seems  to  be  an  almost  irreconcilable 
conflict  of  authority  which  can  be  solved  only  upon  the  ground  that  whether 
such  notice  is  necessary  depends  upon  the  peculiar  circumstances  of  each  case, 
some  cases  holding  notice  to  be  necessary  upon  the  facts  as  therein  set  forth,^^ 


South  Carolina. —  Heller  r.  Charleston 
Phosphate  Co.,  28  S.  C.  224,  5  S.  E.  611. 

Tennessee. —  Granberry  v.  Frierson,  2  Baxt. 
326;  Barker  v.  Eeagan,  4  Heisk.  590;  Wil- 
liams V.  Godwin,  4  Sneed  557. 

Texas. —  Weathered  f.  Golden,  ( Civ.  App. 
1896)  34  S.  W.  761. 

Virginia. — Rosenbaum  v.  Weeden,  18  Gratt. 
785,  98  Am.  Dec.  737. 

Washington. — Schott  Co.  v.  Stone,  35  Wash. 
252,  77  Pac.  192. 

United  States. —  Habeler  v.  Rogers,  131 
Fed.  43,  65  C.  C.  A.  281;  Baltimore,  etc.,  R. 
Co  V.  Steel  Rail  Supply  Co.,  123  Fed.  655, 
59  C.  C.  A.  419;  Hayes  v.  Nashville,  80  Fed. 
641,  26  C.  C.  A.  59;  Hughes  r.  U.  S.,  4  Ct. 
CI.  64. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  924. 

But  where  the  contract  for  the  original 
sale  was  void,  the  seller  cannot  recover  the 
difference  between  the  contract  price  and  the 
amount  for  which  the  seller  afterward  sold 
them,  where  the  buyer  never  received  the 
goods.  Curtis  v.  Piedmont  Lumber  Co.,  114 
N.  C.  530,  19  S.  E.  374. 

Defective  goods. —  The  seller  cannot  re- 
cover from  a  buyer  who  refuses  to  accept 
the  goods  the  difference  between  the  agreed 
price  and  the  price  obtained  on  a  resale, 
where  the  evidence  indicates  that  the  goods 
as  tendered  to  the  buyer  were  not  mer- 
chantable or  did  not  correspond  with  the  sam- 
ples. Duncan  v.  Holt,  21  La.  Ann.  235. 
See  also  Gotze  r.  Dunphv,  2  N.  Y.  Suppl. 
854. 

If  part  of  the  price  has  been  paid  the  seller 
may  resell,  accounting  to  the  buyer  for  the 
proceeds.  Miller  v.  Steen,  30  Cal.  402,  89 
Am.  Dec.  121;  Owens  v.  Weedman,  82  111. 
409. 

Surplus  proceeds. —  Where  machinery  is 
sold  under  an  agreement  that,  on  default  of 
payment,  the  seller  may  resume  possession, 
and  sell  the  machinery,  and  apply  the  net 
proceeds  toward  payment  of  the  balance  un- 
paid, the  original  purchaser  is  not  entitled 
to  be  credited  with  the  price  of  a  resale  of 
the  machinery,  if  such  resale  is  conditional 
and  no  part  of  the  price  has  been  paid,  al- 
though, if  the  sale  is  carried  out  and  the 
purchase-money  paid,  the  original  purchaser 
will  then  have  recourse  against  the  seller  for 
any  amount  coming  to  him  out  of  the  pro- 
ceeds. John  Abell  Engine,  etc.,  Co.  r.  Mc- 
Guire,  13  Manitoba  454.  But  see  Miltenber- 
ger  V.  Hill,  17  La.  Ann.  52,  holding  that  on 
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resale  the  first  purchaser  has  no  claim  to 
excess  proceeds. 

18.  Springer  v.  Berry,  47  Me.  330;  Pollen 
V.  Le  Roy,  30  N.  Y.  549  [affirming  10  Bosw. 
38]  ;  Ashley  v.  Walker,  15  Ohio  Cir.  Ct.  660, 
8  Ohio  Cir.  Dec.  285. 

Traveling  expenses  of  the  seller  incurred 
in  making  resale  cannot  be  included.  Penn 
f.  Smith,  93  Ala.  476,  9  So.  609. 

Where  a  part  of  the  goods  are  defective  or 
not  of  the  quality  required  by  the  contract  of 
sale,  the  seller  cannot  recover  the  expense 
of  boxing  and  reselling  the  defective  portion. 
La  Rue  v.  Groezinger,  84  Cal.  281,  24  Pac. 
42,  18  Am.  St.  Rep.  179. 

Where  a  seller  retains  goods  for  some  time 
after  the  buyer's  refusal  to  accept,  before  re- 
selling, he  cannot  charge  the  buyer  with  the 
storage,  nor  with  the  taxes  on  the  goods. 
Tripp  r.  Forsaith  Mach.  Co.,  69  N.  H.  233, 
45  Atl.  746. 

Repairs. —  One  who  sells  a  threshing  en- 
gine and  separator  under  an  agreement  au- 
thorizing him,  in  case  of  default,  to  resume 
possession  of  the  property  and  sell  the  same, 
and  apply  the  net  proceeds  toward  the  pay- 
ment of  the  balance  unpaid,  is  justified  in 
making  repairs  on  the  machinery,  after  its 
abandonment  by  the  purchaser,  before  pay- 
ment in  full,  by  which  its  value  is  increased 
more  than  the  amount  expended  for  repairs, 
and  in  charging  the  cost  of  such  repairs 
against  the  proceeds  of  the  resale;  but  until 
such  resale  is  made  the  cost  of  the  repairs 
should  not  be  charged  against  the  original 
purchaser.  John  Abell  Engine,  etc.,  Co.  v. 
McGuire,  13  Manitoba  454. 

19.  Vanstory  Clothing  Co.  v.  Stadiem,  149 
N.  C.  6,  62  S.  E.  778. 

20.  Swann  V.  West,  41  Miss.  104;  Mason 
V.  Decker,  72  N.  Y.  595,  28  Am.  Rep.  190; 
Dustan  v.  McAndrew,  44  N.  Y.  72;  Merriam 
V.  Kellogg,  58  Barb.  (N.  Y.)  445;  Sands  V. 
Taylor,  5  Johns.  (N.  Y.)  395,4  Am.  Dec.  374. 

21.  Moore  v.  Potter,  155  N.  Y.  481,  50 
N.  E.  271,  63  Am.  St.  Rep.  092  [reversing. 
87  Hun  334,  34  N.  Y.  Suppl.  212]. 

22.  Brunswick  Grocery  Co.  v.  Lamar,  116 
Ga.  1,  42  S.  E.  366. 

23.  Georgia. —  Davis  Sulphur  Ore  Co.  v. 
Atlanta  Guano  Co.,  109  Ga.  607,  34  S.  E. 
1011. 

Illinois.— Bsiglej  v.  Findlay,  82  111.  524; 
Neuberger  r.  Rountree,  18  111.  App.  610. 

Indiana.— DU}  r.  Mumford,  19  Ind.  App. 
609,  49  N.  E.  861. 
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and  others,  decided  under  different  circumstances,  holding  such  notice  unneces- 
8:lr3^-"^  While  the  buyer  is  entitled  to  protection  from  unnecessaiy  loss,  if  the 
circumstances  of  the  sale  were  such  that  the  buyer  would  not  suffer  unnecessary 
loss  the  failure  to  give  express  notice  is  not  fatal,^'^  and  in  any  event  it  is  not  essen- 
tial that  notice  of  the  time  and  place  of  sale  should  be  given.^^  But  even  in  the 
cases  holding  notice  not  to  be  absolutely  necessary  it  is  recognized  and  indorsed 
as  a  wise  precaution.^^  If  notice  is  necessary  it  must  be  given  before  the  resale,^^ 
but  no  particular  form  of  notice  is  necessary,  it  being  sufficient  that  the  buyer 
is  informed  that  the  seller  intends  to  protect  himself  in  this  manner.^^ 

3.  Mode  and  Conduct  of  Resale.  The  manner  of  sale  is  within  the  reasonable 
discretion  of  the  seller;  but  it  should  be  made  in  good  faith  and  in  the  mode  best 
calculated  to  produce  a  fair  price  for  the  goods,^^  and  as  the  seller  acts  as  agent 


'New  York.- — Sawyer  f.  Dean,  114  N.  Y. 
469,  21  N.  E.  1012;  Pollen  v.  Le  Roy,  30 
N.  Y.  549;  McEacliron  v.  Randies,  34  Barb. 
301;  Mallory  v.  Lord,  29  Barb.  454;  Case  v. 
Simmons,  4  Silv.  Sup.  180,  7  N.  Y.  Suppl. 
253;  Sands  v.  Taylor,  5  Johns.  395,  4  Am. 
Dec.  374. 

OTdo. —  Ent  V.  Evans,  1  Cine.  Super.  Ct. 
509. 

Pennsylvania. —  Bowser  v.  Cessna,  62  Pa. 
St.  148;  Barney  v.  Clarke,  6  Pittsb.  Leg.  J. 
N,  S.  69. 

Tennessee. —  Granberry  i:.  Frierson,  2  Baxt. 
326. 

Texas. —  Leonard  v.  Portier,  (Civ.  App. 
1890)  15  S.  W.  414.  But  see  Waples  v. 
Overaker,  77  Tex.  7,  13  S.  W.  527,  19  Am. 
St.  Rep.  727. 

Virginia. —  American  Hide,  etc.,  Co.  v. 
Chalkley,  101  Va.  458,  44  S.  E.  705;  Rosen- 
baum  V.  Weeden,  18  Gratt.  785,  98  Am.  Dec. 
737. 

Wisconsin. —  Pratt  V.  S.  Freeman,  etc.,  Mfg. 
Co.,  115  Wis.  648,  92  N.  W.  368.  But  see 
Lindon  v.  Eldred,  49  Wis.  305,  5  N.  W.  862. 

United  States. —  Hayes  v.  Nashville,  80  Fed. 
641,  26  C.  C.  A.  59. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  919  seq. 

24.  Alabama.— West  v.  Cunningham,  9 
Port.  104,  33  Am.  Dec.  300. 

Colorado. —  Magnes  v.  Sioux  City  Nursery, 
etc.,  Co.,  14  Colo.  App.  219,  59  Pac.  879. 

Illinois. —  Wrigley  v.  Cornelius,  162  111.  92, 
44  N.  E.  406  [affirming  61  111.  App.  279]; 
Maulding  v.  Steele,  105  111.  644;  Ullmann  v. 
Kent,  60  111.  271. 

Kentucky. —  Clore  V.  Robinson,  100  Ky. 
402,  38  S.  W.  687,  18  Ky.  L.  Rep.  851. 

Michigan. —  Kellogg  V.  Frolilich,  139  Mich. 
612,  102  N.  W.  1057. 

Missouri. —  Ingram  v.  Matthien,  3  Mo.  209. 

New  York. —  Van  Brocklen  v.  Smeallie,  140 
N.  Y.  70,  35  N.  E.  415;  Mann  r.  National 
Linseed  Oil  Co.,  87  Hun  558,  34  N.  Y.  Suppl. 
481;  Lewis  v.  Greider,  49  Barb.  606  [ajfirmed 
in  51  N.  Y.  231] ;  Schultz  v.  Bradley,  4  Daly 
29  [reversed  on  other  grounds  in  57  N.  Y. 
646]. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  919. 

25.  McDonald  Cotton  Co.  v.  Mayo,  (Miss. 
1905)  38  So.  372. 

26.  Colorado. —  Magnes  v.  Sioux  City 
Nursery,  etc.,  Co..  14  Colo.  App.  219,  59  Pac. 
879.  " 

New  York. —  Van  Brocklen  r.  Smeallie,  140 


N.  Y.  70,  35  N.  E.  415;  Pollen  v.  Le  Roy,  30 
N.  Y.  549  [overruling  McEachron  v.  Randies, 
34  Barb.  301];  Lewis  v.  Greider,  49  Barb. 
606  [affirmed  in  51  N.  Y.  231]. 

Texas. —  Leonard  V.  Portier,  (Civ.  App\ 
1890)  15  S.  W.  414. 

Virginia. —  Rosenbaum  v.  Weeden,  18  Gratt. 
785,  98  Am.  Dec.  737. 

Wisconsin. —  Pratt  v.  S.  Freeman,  etc.,  Mfg. 
Co.,  115  Wis.  648,  92  N.  W.  368. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  919. 

27.  Van  Brocklen  v.  Smeallie,  140  N.  Y. 
70,  35  N.  E.  415;  Lewis  v,  Greider,  49  Barb. 
(N.  Y.)  606  [affirmed  in  51  N.  Y.  231]. 
And  see  cases  cited  in  the  preceding  notes. 

28.  Case  v.  Simonds,  4  Silv.  Sup.  (N.  Y.) 
180,  7  N.  Y.  Suppl.  253. 

Notice  of  an  intention  to  sell  on  the  en- 
suing day  was  sufficient  where  the  parties 
lived  in  the  same  town.  Crooks  v.  Moore,  1 
Sandf.  (N.  Y.)  297. 

It  is  sufficient  if  notice  was  mailed  to  the 
buyer  in  the  absence  of  evidence  that  he 
failed  to  receive  it.  Whitney  v.  McLean,  4 
N.  Y.  App.  Div.  449,  38  N.  Y.  Suppl.  793. 

29.  Ingram  v.  Wackernagel,  83  Iowa  82, 
48  N.  W.  998  (holding  that  a  letter  inform- 
ing the  buyer  that  the  goods  are  ready  for 
delivery  and  that  if  he  fails  to  receive  them 
the  seller  will  take  steps  authorized  by  law 
to  protect  himself  is  sufficient  notice  to  war- 
rant the  seller's  selling  to  another  on  the 
buyer's  failure  to  receive  the  goods,  and  to 
charge  the  buyer  with  the  loss.  The  notice 
need  not  set  forth  how  the  seller  intends  to 
protect  himself)  ;  Winslow  v.  Harriman  Iron 
Co.,  (Tenn.  Ch.  App.  1897)  42  S.  W.  698 
(holding  that  a  notice  to  the  effect  that  col- 
lection will  be  enforced  and,  "  if  necessary, 
we  will  sell  for  your  account,  and  charge  you 
with  the  difference  or  loss  we  may  sustain," 
is  sufficient). 

30.  Penn  r.  Smith,  98  Ala.  560,  12  So. 
818. 

31.  AUham a. —  Vcmi  V.  Smith,  98  Ala.  560, 
12  So.  818;  Lamkin  r.  Crawford,  8  Ala.  153. 

Colorado. —  Magnes  v.  Sioux  Citv  Nursery, 
etc..  Co.,  14  Colo.  App.  219,  59  Pac.  879. 

Illinois. —  Morris  r.  Wilbaux,  159  111.  627, 
43  N.  E.  837  [affirming  47  111.  App.  630]; 
James  H.  Rice  Co.  r.  Penn  Plate  Glass  Co., 
88  111.  App.  407. 

Missouri. —  Ingram  r,  ^Slatthien,  3  j\[o.  209. 

Nem  York. —  Dustan  r.  ]\re Andrew.  44  N.  Y. 
72;  Crooks  r.  "Sloove.  1  Sandf.  207. 
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of  the  original  buyer  he  is  held  to  the  same  degree  of  care,  judgment,  and  fidelity 
as  an  agent  in  possession  of  goods  with  instructions  to  sell  to  the  best  advantage.^^ 
Although  the  sale  may  be  by  pubHc  auction,^*  it  is  not  necessaiy  that  it  should 
be,  unless  that  is  the  usual  mode  of  selling  that  particular  kind  of  goods,^^  and 
thus  ordinarily  the  resale  may  be  by  private  sale  if  it  is  conducted  fairly,^^  but 
if  the  custom  is  to  sell  through  a  broker,  the  goods  should  be  offered  through  a 
broker's  agency.^'  The  sale  should  be  for  cash.^^  Slight  irregularities  in  making 
the  sale  will  not  invalidate  it,^^  and  the  mere  fact  that  the  seller  bought  in  a  portion 
or  all  of  the  goods  himself  is  no  ground  of  objection  if  the  price  obtained  is  a  fair 
one.^« 

4.  Time  and  Place.  The  seller  of  goods  who,  on  refusal  of  the  purchaser  to 
accept,  elects  to  resell  them  at  the  buyer's  risk,  is  not  bound  to  resell  at  the  contract 
place  for  delivery  and  within  the  contract  time  for  delivery,*^  and  it  is  not  in  general 
the  duty  of  the  seller  to  resell  immediately,*^  the  most  that  can  be  demanded 
of  him  being  held  to  be  that  he  shall  sell  at  the  earliest  practicable  moment ; 


Tennessee. —  Hogg  v.  Cardwell,  4  SneedlSl. 

Texas. —  Carver  v.  Graves,  47  Tex.  Civ. 
App.  481,  106  S.  W.  003. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  921. 

The  burden  is  on  the  seller  to  show  that 
the  sale  was  fairly  conducted.    Magnes  v. 
Sioux  City  Nurserv,  etc.,  Co.,  14  Colo.  App 
219,  59  Pac.  879. 

Perishable  goods. —  Where  a  vendor,  on  re- 
fusal of  the  vendee  to  receive  the  goods,  sold 
them,  as  being  perishable,  for  his  account  at 
the  highest  possible  price,  a  verdict  giving 
him  the  difference  between  such  price  and 
the  contract  price  is  justified,  although  the 
price  for  which  he  sold  them  was  below  the 
market  price.  Williams  r.  Robb,  104  Mich. 
242,  62  N.  W.  352. 

Decline  in  price. —  When  the  vendor,  on 
the  vendee's  refusal  to  accept  the  goods,  sells 
the  goods  at  a  much  lower  price  than  that 
of  the  contract,  a  decline  in  the  price  of  the 
article  after  the  contract  of  sale  was  made, 
and  continuing  till  the  resale,  is  competent 
to  justify  the  resale  at  the  lower  price.  Penn 
V.  Smith,  104  Ala.  445,  18  So.  38. 

32.  See  supra,  VIII,  D,  1,  b. 

33.  Bagley  v.  Findlay,  82  111.  524;  Dustan 
V.  McAndrew,  44  N.  Y.  '72.  But  see  Morris  v. 
Wilbaux,  159  111.  627,  43  N.  E.  837. 

34.  Georgia. —  Camp  v.  Hamlin,  55  Ga. 
259. 

Louisiana. —  Judd  Linseed,  etc.,  Oil  Co.  v. 
Kearney,  14  La.  Ann.  352;  White  v.  Kearney, 
9  Rob.  '495 ;  Gilly  v.  Henry,  8  Mart.  402,  13 
Am.  Dec.  291. 

Missouri. —  Van  Horn  v.  Rucker,  33  Mo. 
391,  84  Am.  Dec.  52. 

Neio  York. — •  Almy  v.  Simonson,  52  Hun 
535,  5  N.  Y.  Suppl.  696;  Sands  v.  Taylor,  5 
Johns.  395,  4  Am.  Dec.  374. 

Wisconsin. —  Pratt  v.  S.  Freeman,  etc.,  Mfg. 
Co.,  115  Wis.  648,  92  N.  W.  368. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  921. 

The  seller  should  show  the  manner  of  sale, 
when  and  where  the  auction  took  place^  what 
notice  of  it  was  given,  how  the  sale  was  con- 
ducted, who  were  the  purchasers  of  the  vari- 
ous lots,  and  at  what  price,  especially  where 
it  appears  that  the  actual  value  of  the  goods 
was  equal  to  the  contract  price.  Camp  v. 
Hamlin,  55  Ga.  259. 
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Conclusiveness  of  sale. —  A  resale  at  public 
auction  at  the  place  of  delivery,  after  notice 
to  the  purchaser,  when  fairly  made,  with 
reasonable  diligence,  judgment,  and  care,  will 
fix  the  market  value  of  the  goods.  John  A. 
Roebling's  Sons'  Co.  v.  Lock-Stitch  Fence  Co., 
130  111.  660,  22  N.  E.  518  [reversing  28  111. 
App.  184].  See  also  Ackerman  v.  Rubens, 
167  N.  Y.  405,  60  N.  E.  750,  82  Am.  St.  Rep. 
728,  53  L.  R.  A.  867. 

35.  Mann  v.  National  Linseed  Oil  Co.,  87 
Hun  (N.  Y.)  558,  34  N.  Y.  Suppl.  481; 
Crooks  V.  Moore,  1  Sandf.  (N.  Y.)  297; 
Rosenbaum  v.  Weeden,  18  Gratt.  (Va.)  785, 
98  Am.  Dec.  737. 

36.  Hewes  v.  Germain  Fruit  Co.,  106  Cal. 
441,  39  Pac.  853;  Bartley  V.  New  Orleans,  30 
La.  Ann.  264;  Van  Brocklen  v.  Smeallie,  140 
N.  Y.  70,  35  N.  E.  415 ;  Schultz  r.  Bradley,  4 
Daly  (N.  Y.)  29  [reversed  on  other  grounds 
in  57  N.  Y.  646]  ;  Pratt  v.  S.  Freeman,  etc., 
Mfg.  Co.,  115  Wis.  648,  92  N.  W.  368.  But 
see  Benton  r.  Bidault,  6  La.  Ann.  30;  Case  v. 
Simonds,  4  Silv.  Sup.  (N.  Y.)  180,  7  N.  Y. 
Suppl.  253,  holding  that  where  the  seller 
made  no  effort  to  sell  the  hops  except  to  one 
person,  and  sold  them  at  private  sale,  and 
there  is  no  evidence  that  the  price  was  a  fair 
one,  such  resale  will  not  fix  the  measure  of 
damages  to  be  recovered  of  defendants, 

37.  Pollen  v.  Le  Roy,  30  N.  Y.  549 ;  Crooks 
V.  Moore,  1  Sandf.  (N.  Y.)  297. 

38.  Pratt  v.  S.  Freeman,  etc.,  Mfg.  Co.,  115 
Wis.  648,  92  N.  W.  368,  holding  that  the  fact 
that  the  vendor  rejected  a  larger  offer  on 
credit  does  not  prevent  the  sale  being  evi- 
dence of  the  market  value  of  the  property. 

39.  Pratt  v.  S.  Freeman,  etc.,  Mfg.'  Co., 
115  Wis.  648,  92  N.  W.  368. 

40.  Strauss  v.  Labsap,  59  Mo.  App.  260; 
Ackerman  v.  Rubens,  167  N.'Y.  405,  60  N.  E. 
750,  82  Am.  St.  Rep.  728,  53  L.  R.  A.  867; 
Lindon  v.  Eldred,  49  Wis.  305,  5  N.  W.  862. 
And  see  Judd  Linseed,  etc..  Oil  Co.  v.  Kear- 
ney, 14  La.  Ann.  352. 

41.  North  Georgia  Milling  Co  v.  Hender- 
son Elevator  Co.,  130  Ga.  113,  60  S.  E.  258. 

42.  Dustan  v.  McAndrew,  10  Bosw.  (N.  Y.) 
130  [affirmed  in  44  N.  Y.  72]. 

43.  Tilt  V.  La  Salle  Silk  Mfg.  Co.,  5  Daly 
(N.  Y.)   19,  holding  that  if  the  buyer  ex- 
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but  it  is  generally  his  duty  to  resell  within  a  reasonable  time/*  and  if  he  does  not 
the  original  buyer  is  not  Uable  for  loss  due  to  the  delay ;  but  even  if  there  is  delay, 
in  the  absence  of  any  evidence  as  to  the  market  value  of  the  goods  at  the  time 
of  the  refusal  to  accept,  the  price  received  on  resale  will  be  regarded  as  the  market 
value. Where,  on  the  other  hand,  the  seller  sells  immediately  upon  a  breach  by 
the  buyer  of  the  contract  of  sale,  and  before  the  time  fixed  for  acceptance  under 
the  contract,  neither  the  amount  reahzed  at  such  resale  nor  the  market  price  on 
the  day  of  the  sale  is  material  in  an  action  by  the  seller  for  the  buyer's  breach 
of  contract. If  the  price  of  goods  for  future  delivery  is  to  be  controlled  by  the 
market  at  a  particular  place  a  resale  at  that  place  is  proper;  and  if  there  is  no 
market  for  the  goods  at  the  place  of  delivery  resale  may  be  made  at  the  place 
where  the  market  is  controlling;  and  generally  the  seller  should  resell  at  the  place 
where  he  can  get  the  best  price  and  readiest  sale  not  out  of  the  usual  course  of 
trade,^^  the  rule  being  that  both  as  to  the  time  and  the  place  of  sale,  the  seller 
should  exercise  good  faith  and  try  to  reahze  the  best  price  he  can,^^  and  the  buyer 
may  protect  himself  by  seeing  that  the  property  brings  a  fair  price,  and  he  may 
induce  a  third  person  to  buy  at  the  sale.^^ 

5.  Actions.  In  an  action  to  recover  the  difference  between  the  contract  price 
and  the  price  received  on  resale  the  complaint  must  allege  that  the  resale  was  for 
market  value  and  that  plaintiffs  sustained  a  loss,^^  and  where  notice  of  intent  to 


presses  himself  as  being  uncertain  whether  or 
not  he  will  accept  the  goods  the  seller  is  not 
obliged  to  sell  at  once,  but  may  wait  a  rea- 
sonable time  to  allow  the  purchaser  to  de- 
termine whether  he  will  take  them. 

44.  Brooke  Robson,  3  Ga.  App.  136,  59 
S.  E.  323  (holding  that  it  must  appear  that 
the  resale  was  made  without  unreasonable 
delay  after  an  honest  effort  to  get  the  best 
price  obtainable)  ;  Logan  v.  Carroll,  72  Mo. 
App.  613;  Carver  v.  Graves,  47  Tex.  Civ. 
xlpp.  481,  106  S.  W.  903;  Alden  Spear's  Sons 
Co.  V,  Hubinger,  129  Fed.  538,  64  C.  C.  A. 
68;  Baltimore,  etc.,  R.  Co.  v.  Steel  Rail 
Supply  Co.,  123  Fed.  655,  59  C.  C.  A.  419; 
Guy  V.  U.  S.,  25  Ct.  CI.  61. 

What  is  a  reasonable  time  depends  on 
circumstances.  Where  the  refusal  to  accept 
was  on  December  29,  a  resale  on  the  twen- 
tieth of  the  following  January  was  within 
a  reasonable  time  (Lindon  v.  Eldred,  49  Wis. 
305,  5  N.  W.  862),  and  a  resale  within  two 
weeks  was  regarded  as  made  within  a  rea- 
sonable time  (Nelson  v.  Hirsch,  etc.,  Iron, 
etc.,  Co.,  102  Mo.  App.  498,  77  S.  W.  590; 
Almy  V.  Simonson,  52  Hun  (N.  Y.)  535,  5 
N.  Y.  Suppl.  696;  Rosenbaum  v.  Weeden,  18 
Gratt.  (Va.)  785,  98  Am.  Dec.  737).  On 
the  other  hand,  under  a  contract  of  sale  of 
seeds,  a  wait  of  ten  days  on  a  falling  mar- 
ket,  and  until  the  season  was  nearly  over, 
before  attempting  to  make  a  resale,  was  not 
due  diligence.  Gehl  c.  Milwaukee  Produce 
Co.,  116  Wis.  263,  93  N.  W.  26.  Whether  a 
sale  within  a  month  was  within  a  reasonable 
time  has  been  held  to  be  a  question  for  the 
jury.  Ashley  v.  Walker,  15  Ohio  Cir.  Ct. 
660,  8  Ohio  "Cir.  Dec.  285. 

45.  Guy  V.  U.  S.,  25  Ct.  CI.  61.  And  see 
cases  cited  supra,  note  44. 

46.  Jochams  r.  Ono-,  45  La.  Ann.  1289,  14 
So.  247 

47.  Brooke  r.  Laurens  Milling  Co.,  78  S.  C. 
200,  58  S.  E.  806,  125  Am.  St.  Rep.  780. 


48.  Ingram  .v.  Wackernagel,  83  Iowa  82, 
48  N.  W.  998. 

49.  Anderson  v.  Frank,  45  Mo.  App.  482 
[distinguishing  Rickey  c.  Tenbroeck,  63  Mo. 
563],  holding  that  under  a  contract  for  the 
purchase  of  wool  to  be  delivered  at  Latham, 
Kan.,  where  it  appeared  that  there  was  no 
local  market  for  wool  at  Latham ;  that  the 
nearest  market  was  Kansas  City,  but  that  it 
was  a  limited  one,  the  controlling  market 
being  St.  Louis,  the  sale  was  properly  made 
at  the  latter  place. 

50.  Lewis  v.  Greider,  49  Barb.  (N.  Y.) 
606  [affirmed  in  51  N.  Y.  231]. 

51.  Saladin  v.  Mitchell,  45  111.  79; 
Waples  r.  Overaker,  77  Tex.  7,  13  S.  W.  527, 
19  Am.  St.  Rep.  727;  Alden  Speare's  Sons 
Co.  V.  Hubinger,  129  Fed.  538,  64  C.  C.  A. 
68;  Baltimore,  etc.,  R.  Co.  r.  Steel  Rail 
Supply  Co.,  123  Fed.  655,  59  C.  C.  A.  419. 

Contract  construed  as  not  operating  as  an 
implied  guaranty  by  the  seller  of  the  market 
price  on  the  dav  of  resale  see  Brooke  v. 
Laurens  Milling  Co.,  78  S.  C.  200,  68  S.  E. 
806.  125  Am.  St.  Rep.  780. 

52.  Plumb  V.  Bridge,  128  N.  Y.  App.  Div. 
651,  113  N.  Y.  Suppl.  92,  holding  also  that 
where  a  seller  violated  the  contract,  and,  on 
the  buyer's  refusal  to  accept  the  goods,  sold 
them  with  a  view  of  charging  the  buyer  witli 
the  difference  in  price,  the  buyer  might, 
without  losing  his  right  to  sue  for  the  part 
payment,  obtain  the  property,  thereby  ena- 
bling him  to  fulfil  contracts  made  in  reliance 
on  his  contract  with  the  seller. 

53.  Sutton  r.  Croiiin.  3  Rob.  (X.  Y.)  493. 
A  complaint  which  alleges  all  the  facts  as 

to  the  refusal  of  the  buyer  to  accept  and  pay 
for  the  goods,  the  resale,  and  the  loss  by 
I'eason  of  the  difference  in  jirices  is  sufficient. 
Colorado  Springs  Live  Stock  Co.  r.  Godding, 
2  Colo.  App.  L  29  Pac.  529. 

Complaint  stating  one  cause  of  action. — 
A  complainant  alleging  a.  sale  by  plaintiff  to 
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resell  is  necessary, that  such  notice  was  given. Proof  that  the  seller  sold 
the  goods  as  agent  of  the  buyer  and  that  the  sale  resulted  in  a  deficiency  is  com- 
petent, and  authorizes  a  recovery  for  the  deficiency.^''  Evidence  of  a  witness 
that  he  advised  the  seller  as  to  the  best  method  of  resale  is  admissible  as  tending 
to  show  the  seller's  good  faith.^^  Whether  a  seller  who,  upon  the  buyer's  refusal 
to  accept  the  goods,  elects  to  resell  and  recover  the  difference  between  the  con- 
tract price  and  that  obtained  on  the  resale  has  exercised  reasonable  diligence  to 
sell  within  a  reasonable  time,  and  at  the  best  price  he  could  obtain,  is  a  question 
for  the  jury.^^  The  seller  cannot  in  such  an  action  recover  damages  as  for  a 
repudiation  of  the  contract.^^ 

E.  Actions  For  Price  or  Value  —  l.  Right  of  Action  —  a.  In  General. 
A  right  of  action  to  recover  the  price  or  value  of  goods  exists  whenever  the  trans- 
action is  in  effect  a  sale  of  the  goods/*^  and  arises  as  a  matter  of  course  on  the 
failure  of  the  buyer  to  pay  the  price  as  agreed. Conversely,  the  right  of  action 


defendant  of  hops  at  an  agreed  price,  a  por- 
tion of  which  was  paid,  to  be  delivered  at  a 
time  and  place  certain,  when  the  remainder 
of  the  purchase-price  was  to  be  paid,  a  de- 
livery of  the  goods  as  agreed,  defendant's 
failure  to  receive  or  pay  for  them,  their  sale 
by  plaintiff,  after  notice  to  defendant,  for 
the  best  price  that  could  be  obtained,  and  a 
claim  for  caring  for  them,  and  for  the  dif- 
ference between  the  contract  and  the  selling 
price,  states  but  one  cause  of  action.  House 
V.  Babcock,  17  N.  Y.  Suppl.  640. 

A  count  for  goods  bargained  and  sold  is 
not  proper  in  an  action  for  the  difference 
between  the  contract  price  and  the  price 
obtained  on  resale.  Haas  v.  Thompkins,  2 
Pa.  L.  J.  Eep.  16. 

Justification  of  resale. —  An  allegation,  in 
the  complaint  in  an  action  to  recover  the 
difference  between  the  agreed  price  of  goods 
sold  for  delivery  on  payment  therefor,  and 
the  price  brought  on  resale  on  failure  of  de- 
fendant to  pay  therefor,  that  defendant  was 
indulged  for  over  a  year  longer  than  his 
original  agreement  allowed  him  to  pay  for 
and  receive  the  goods,  is  a  sufficient  aver- 
ment that  a  reasonable  time  was  given  him 
to  comply  with  his  contract  before  resale. 
Habenicht  v.  Lissak,  77  Cal.  139,  19  Pac. 
260. 

54.  See  supra,  VIII,  D,  2. 

55.  Leonard  x.  Portier,  (Tex.  Civ.  App. 
1890)    15  S.  W.  414. 

56.  Isaacs  x>.  Terry,  etc.,  Co.  56  Misc. 
(N.  Y.)  586,  107  N.  Y.  Suppl.  136  Ireversed 
on  other  grounds  in  125  N.  Y.  App.  Div.  532, 
109  N.  Y.  Suppl.  792]. 

57.  Penn  v.  Smith,  98  Ala.  560,  12  So. 
818. 

58.  Carver  v.  Graves,  47  Tex.  Civ.  App. 
481,  106  S.  W.  903. 

59.  Heidenheimer  i*.  Cleveland,  11  Tex. 
Civ.  App.  546,  32  S.  W.  826. 

60.  Levy  v.  Gillis,  1  Pennew.  (Del.)  119, 
39  Atl.  785;  Davis  t\  Maltz,  57  Mich.  496, 
24  N.  W.  861;  Carpenter  v.  Butterfield,  34 
Mich.  97;  Millard  v.  Morse,  32  Pa.  St.  506; 
Hawley  r.  Moody,  24  Vt.  603. 

Where  on  applying  to  purchase  goods  the 
buyer  receives  a  due-bill  from  the  seller 
promising  to  deliver  them  on  demand,  it  is 
in  effect  a  sale  of  the  goods  and  the  action 
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will  lie.  Monroe  v.  Hoff,  5  Den.  (N.  Y.) 
360. 

Delivery  on  orders. — Where  non-transfer- 
able orders  drawn  by  defendant  on  itself,  and 
payable  to  plaintiff',  were  received  by  tne 
latter,  at  the  request  of  defendant,  in  pay- 
ment for  goods  sold  to  those  to  whom  the 
orders  were  delivered,  and  plaintiff's  ac- 
counts were  ciiecked  up  each  month,  and  the 
orders  returned  to  defendant,  plaintiff  can 
recover  as  for  goods  sold  and  delivered.  East 
Texas,  etc..  Lumber  Co.  v.  Barnwell,  78  Tex. 
328,  14  S.  W.  782. 

On  a  contract  of  sale  or  return,  if  the  goods 
are  retained  an  unreasonable  time  or  after 
a  demand  for  their  return,  the  seller  may  sue 
for  the  price.  Tuckerman  v.  Floyd,  106 
jNlass.  72;  Beverley  t\  Lincoln  Gas  Light,  etc., 
Co.,  6  A.  &  E.  829,  7  L.  J.  Q.  B.  113,  2 
X.  &  P.  283,  33  E.  C.  L.  434;  Johnson  v. 
Kirkaldy,  Arn.  &  H.  7,  4  Jur.  988;  Har- 
rison V.  Allen,  2  Bing.  4,  9  E.  C.  L.  456,  1 
C.  &  P.  235,  12  E.  C.  L.  142,  2  L.  J.  C.  P. 
O.  S.  97,  9  Moore  C.  P.  28;  Moss  y.  Sweet, 

16  Q.  B.  493,  15  Jur.  536,  20  L.  J.  Q.  B. 
107,  71  E.  C.  L.  493;  Bailey  v.  Gouldsmith, 
Peake  78;  Harvie  v.  Clarkson,  6  U.  C.  Q.  B. 
27. 

61.  Georgia. —  Hodges  X).  Smith,  118  Ga. 
789,  45  S.  E.  617. 

Indiana. —  Bicknell  v.  Buck,  58  Ind.  354 ; 
Burke  v.  Kevstone  Mfg.  Co.,  19  Ind.  App. 
556,  48  N.  E.  382. 

Kansas. — Southwestern  Stage  Co.  v.  Peck, 

17  Kan.  271. 

Louisiana. —  Van  Wart  v.  Hopkins,  5  La. 
Ann.  266. 

'NeiD  York. — Bridgford  v.  Crocker,  60 
X.  Y.  627;  Nichols  r.  Scranton  Steel  Co., 

18  N.  Y.  Suppl.  623  [affirmed  in  137  N.  Y. 
471,  33  N.  E.  561];  Stocksdale  v.  Schuyler, 
8  N.  Y.  Suppl.  813  [affirmed  in  130  N.  Y. 
674,  29  K  E.  1034]. 

Pennsylvania. —  Clarke  v.  Dill,  8  Pa.  Cas. 
164,  11  Atl.  82. 

Texas. —  Corbett  v.  Sayers,  29  Tex.  Civ. 
App.  68,  69  S.  W.  108. 

Virginia. —  American  Hide,  etc.,  Co.  v, 
Chalk'ley,  101  Va.  458,  44  S.  E.  705. 

Delivery  in  instalments. —  The  owner  of  a 
contract  by  which  a  party  becomes  a  sub- 
scriber to  a  set  of  books,  to  be  delivered  one 
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for  the  price  cannot  exist  if  the  transaction  is  not  a  sale/^  as  wjiere  the  goods  are 
dehvered  in  payment  of  a  preexisting  debt/^  or  the  transaction  is  an  exchange 
of  property,^^  or  where  the  transaction  is  a  bailment;  but  where  one  has  con- 
verted the  goods  of  another  to  his  use,  the  latter  may  waive  the  tort  and  sue  in 
assumpsit  for  the  price. ^®  And  where  the  buyer  refuses  to  accept  the  goods  or 
a  part  thereof  the  seller,  if  he  makes  a  proper  tender,  may  nevertheless  main- 
tain an  action  for  the  price.®' 


volume  at  a  time,  and  agrees  to  pay  there- 
for on  delivery  at  the  rate  of  so  much  per 
volume,  may  recover  for  any  volume  or  vol- 
umes delivered  and  unpaid  for,  nothwith- 
standing  delivery  of  all  the  volumes  in  the 
set  may  not  have  been  made.  Barrie  v. 
Jerome,  112  111.  App.  329. 

Mode  of  payment. —  Where  the  price  is  to 
be  paid  in  labor  but  the  seller  r  ■  fuses  to 
allow  payment  to  be  made  as  agreed  the 
buyer  is  not  in  default  and  an  action  for 
the  price  will  not  lie.  Duckworth  v.  John- 
son, 8  Ala.  309. 

If  there  has  been  a  partial  performance  by 
the  buyer  the  seller  may  sue  for  the  balance 
of  the  price.  Allen  v.  D.  H.  Ranck  Pub. 
Co.,  98  111.  App.  44;  Smith  v.  Coolidge,  68 
Vt.  516,  35  Atl.  432,  54  Am.  St.  Rep.  902. 

Special  agreement. —  Where  the  seller  of  a 
piano  took  from  the  purchaser  another  one 
which  had  been  injured  by  an  expressman, 
agreeing  to  look  to  the  expressman  for  the 
difference  between  the  price  of  the  new  one 
and  the  value  of  the  one  injured,  and  the 
purchaser  disclaimed  any  authority  to  rep- 
resent the  expressman,  the  seller  could  not 
recover  such  difference  from  the  purchaser. 
M.  Steinert,  etc.,  Co.  V.  Jackson,  190  Mass. 
428,  76  N.  E.  905. 

But  if  payment  has  been  made  the  fact 
that  the  seller  by  false  representations  has 
been  induced  to  pay  the  buyer  an  amount 
equal  to  the  price  so  paid  will  not  support 
an  action  for  the  price,  Cockrell  v.  Wood, 
51  Nebr.  269,  70  N.  W.  944. 

62.  Burnham  v.  Roberts,  70  111  19;  Griffin 
V.  Gratwick,  etc..  Lumber  Co.,  97  Mich.  557, 
56  N.  \N.  1034;  Southard  v.  Walsh,  77  N.  Y. 
301;  Parsons  v.  Sexter,  2  C.  &  K.  266,  61 
E.  C.  L.  266;  Clarke  v.  Bulmer,  1  D.  &  L. 
367,  12  L.  J.  Exch.  463,  11  M.  &  W.  243. 

Application  of  rule. —  An  action  for  goods 
sold  and  delivered  will  not  lie  against  an 
agent  employed  to  sell  on  commission 
(Thomas  Mfg.  Co.  v.  Watson,  85  Me.  300, 
27  Atl.  176;  Avres  f.  Sleeper,  7  Mete. 
(Mass.)  45;  Read  v.  Bertrand,  20  Fed.  Cas. 
No.  11,601,  4  Wash.  514.  See  also  Weed  v. 
Butterfield,  1  D.  Chipm.  (Vt.)  161);  a 
pledgee  who  has  sold  the  goods  and  appro- 
priated the  proceeds  (Stiles  v.  Selinger,  2 
Mackey  (D.  C.)  429)  ;  a  trespasser  who  has 
cut  and  carried  awav  timber  (Allen  v. 
Woodward,  22  N.  H.  '544.  But  see  Gold- 
thwaite  v.  Kempton,  13  N.  H.  449)  ;  or 
where  a  tenant  in  common  has  sold  the 
chattels  held  in  common  and  appropriated 
the  proceeds  (Williams  r.  C^liadbourne.  6 
Cal.  559). 

Sale  by  servant. —  Where  the  foreman  of  a 
carriage  maker  sold  a  carriage  on  his  own 


account  to  his  creditor  in  payment  of  tne 
debt,  it  was  held  that  the  carriage  maker 
could  not  maintain  an  action  against  the 
purchaser  for  the  price  of  the  carriage;  that 
he  must  affirm  the  contract  of  sale,  in 
which  case  he  would  only  be  entitled  to 
what  the  foreman  received,  or  disaffirm  it, 
and  bring  trover  for  the  carriage.  Whit- 
lock  f.  Heard,  3  Rich.   (S.  C.)  88. 

63.  Wilby  v.  Harris,  13  Mass.  496;  Cush- 
man  v.  Hall,  28  Vt.  656.  And  see  Snow  v. 
Prescott,  12  N.  H.  535. 

64.  Mitchell  v.  Gile,  12  N.  H.  390 

65.  Cruikshank  v.  Henry,  6  Blackf.  (Ind.) 
19;  Grand  v.  Mason,  1  Swan  (Tenn.)  196. 

But  the  action  will  lie  against  a  bailee 
under  a  bailment  convertible  into  a  sale 
at  his  option  where  the  bailee  has  sold  the 
goods.  Moses  v.  Taylor,  6  Mackey  (D.  C.) 
255.^  See  also  Bianchi  v.  Nash,  5  L.  J.  Exch. 
252,  1  M.  &  W.  545,  Tyrw.  &  G.  916,  where 
plaintiff  loaned  an  article  to  defendant  on 
the  understanding  that  if  it  was  damaged 
defendant  was  to  have  it  and  pay  for  it,  and 
the  article  being  damaged  while  in  his  pos- 
session plaintiff  was  entitled  to  maintain  an 
action  for  goods  sold  and  delivered. 

66.  Hill  V.  Davis,  3  N.  H.  384.  And  see 
Assumpsit,  4  Cyc.  332  et  seq.,  where  the 
matter  is  discussed  at  length. 

67.  Delaware. —  Phoenix  Lock  Works  V. 
Capelle  Hardware  Co.,  9  Houst.  232,  32  Atl. 
79. 

Iowa. — ^McCormick  Harvesting  Mach.  Co. 
V.  Markert,  107  Iowa  340,  78  N.  W.  33. 

Massachusetts. —  Mitchell  v.  Le  Clair.  165 
Mass.  308,  43  N.  E.  117;  White  v.  Solomon. 
164  Mass.  516.  42  N.  E.  104,  30  L.  R.  A. 
537. 

Michigan. —  National  Cash  Register  Co.  V. 
Dehn,  139  Mich.  406,  102  N.  W.  965. 

Minnesota. — Wood  f.  Michaud,  63  Minn. 
478,  65  N.  W.  963. 

Missouri. —  McCormack  v.  Gilliland.  76 
Mo.  655 ;  W^alker  r.  Nixon,  65  Mo.  App.  326 ; 
Dobbins  r.  Edmonds,  18  Mo.  App.  307. 

New  York. —  Terwilliger  v.  Knapp,  2  E.  D. 
Smith  86;  Hass  r.  Pettingill.  29  Misc.  318, 
60  N.  Y.  Suppl.  405;  Levy  r.  Glassberg,  92 
N.  Y.  Suppl.  50;  Kokomo  Strawboard  Co. 
v.  Inman,  11  N.  Y.  Suppl.  329  \ affirmed  in 
134  N.  Y.  92,  31  N.  E.  2481;  Silver  r.  Con- 
nolly. 12  N.  Y.  St.  616. 

North  Carolina. — 'National  Cash  Register 
Co.  V.  Hill,  136  N.  C.  272.  48  S.  E.  637,  6S 
L.  R.  A.  100. 

Ohio. —  Iladly  r.  Pugh,  Wright  554. 

Prnnsijli-ania. —  Ballentine  r.  Robinson,  46 
Pa.  St.  177. 

United  Slates. — Kinkead  v.  Lvnch.  132  Fed. 
692;    Habeler   r.   Rogers.    131"  Fed.   43,  65 
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b.  When  Right  Accrues  —  (i)  In  General.  Where  the  sale  is  for  cash  the 
right  to  maintain  an  action  for  the  price  arises  at  once,^^  and  if  the  contract  while 
still  partly  executory  is  repudiated  by  the  buyer  a  right  of  action  accrues  at  once, 
not  only  for  the  breach  of  contract  but  for  the  price  of  all  the  goods  delivered 
before  the  repudiation.^^  So  too  where  the  buyer  is  bound  to  pay  within  a  reason- 
able time,  the  right  of  action  arises  immediately  upon  the  refusal  of  the  buyer 
to  pay."^*^  And  if  delivery  is  to  be  made  in  instalments,  payment  to  be  on  delivery, 
the  seller  may  maintain  suit  for  a  past  due  instalment,  although  the  whole  con- 
tract is  not  completed.'^ 

(ii)  Sale  on  Credit;  Note  or  Security.  Where  the  sale  is  on  credit 
an  action  for  the  price  cannot  ordinarily  be  brought  before  the  term  of  credit 
has  expired,    unless  the  credit  is  conditional,  in  which  case  such  an  action  will  lie 


C.  C.  A.  281;  Bockwalter  V.  Clark,  10  Fed. 
793,  11  Biss.  126. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  933. 

Where  there  is  an  executory  sale  of  goods 
not  specific,  and  before  they  are  separated 
from  the  bulk  and  set  aside  to  the  buyer 
the  buyer  notifies  the  seller  not  to  ship  the 
goods  and  refuses  to  accept  them,  an  action 
will  not  lie  for  the  price  of  the  goods,  but 
for  damages  for  the  refusal  to  accept  them. 
Unexcelled  Fire-Works  Co.  v.  Polites,  130 
Pa.  St.  536,  18  Atl.  1058,  17  Am.  St.  Rep. 
788. 

If  the  buyer  has  the  right  of  inspection  or 
trial  a  suit  for  the  price  cannot  be  main- 
tained unless  there  has  been  an  acceptance. 
Grier  v.  Simpson,  8  Houst.  (Del.)  7,  31  Atl. 
587;  Cole  v.  Homer,  53  Mich.  438,  19  N.  W. 
135;  Potter  v.  Holmes,  65  Minn.  377,  68 
N.  W.  63. 

Refusal  to  remove  from  cars. —  Where  a 
buyer  who  has  accepted  the  goods  refuses  to 
remove  them  from  the  cars  of  a  common 
carrier,  the  seller  is  not  required  to  accept 
the  proceeds  of  a  sale  of  the  goods  made  by 
the  carrier,  but  is  entitled  to  sue  for  and 
recover  the  contract  price.  Olcese  v.  Mobile 
Fruit,  etc.,  Co.,  211  111.  539,  71  N.  E.  1084 
[affirming  112  111.  App.  281]. 

If  the  refusal  to  accept  is  due  to  an  at- 
tempt of  the  seller  to  change  the  terms  of 
the  contract  no  action  for  the  purchase-price 
will  lie.  Becker  f.  Calderwood,  102  Iowa  529, 
69  N.  W.  536,  7 I  N.  W.  425. 

68.  McRae  v.  Morrison,  35  N.  C.  46. 

Cash  or  notes. — A'VTiere  a  contract  for  the 
sale  of  goods  provides  for  a  payment  in 
cash  or  by  notes  on  delivery,  a  demand  for 
cash  payment  or  the  execution  of  the  notes, 
and  a  refusal,  at  any  time  after  the  delivery, 
convert  the  seller's  claim  into  a  money  de- 
mand, and  he  can  recover  the  price  without 
showing  that  a  time  had  been  agreed  on  for 
the  execution  of  the  notes,  and  that  such  time 
had  expired  before  the  commencement  of 
the  action.  Hoover  v.  Cary,  86  Iowa  494,  53 
N.  W.  415.  And  see  Matthews  v.  McGrath, 
2  N.  Y.  Suppl.  659. 

Special  agreement  construed. — Where  on  a 
sale  of  ties  payment  is  to  be  made  "  within 
five  days  after  notice  has  been  received  by " 
the  buyer  "  that  all  ties  have  been  deliv- 
ered, and  after  the  same  have  been  counted 
by "   defendant,   "  and   known   to  be  deliv- 
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ered  as  claimed,"  the  seller  is  not  entitled 
to  commence  an  action  for  the  recovery  of 
the  amount  due  under  the  contract  until  five 
days  have  elapsed  after  such  counting  and  ac- 
ceptance. Frederickson  v.  Ayer,  93  Wis.  217, 
67  N.  W.  35. 

69.  California  —  Hale  v.  Trout,  35  Cal. 
229. 

Michigan. —  Jenness  v.  Shaw,  35  Mich.  20. 

Minnesota. —  Robson  v.  Bohn,  27  Minn.  333, 
7  N.  W.  357. 

Pennsylvania. —  Hocking  v.  Hamilton,  158 
Pa.  St.  107,  27  Atl.  836. 

Vermont. —  Tyson  v.  Doe,  15  Vt.  571. 

70.  Sutton  V.  Clarke,  42  Oreg.  525,  71 
Pac.  794. 

71.  Glenn  f.  Miller,  38  S.  W.  1086,  18  Ky. 
L.  Rep.  1022.  See  also  Cole  v.  Cheovenda,  4 
Colo.  17,  where  defendant  agreed  to  deliver 
to  plaintiff  a  certain  number  and  kind  of 
cattle  each  month  for  a  year  at  a  fixed  price 
per  hundred  weight,  payable  on  delivery. 
After  a  few  months,  defendant  became  unable 
to  furnish  the  requisite  number  and  quality, 
and  agreed  that  plaintiff  should  supply  him- 
self and  that  defendant  would  pay  the  dif- 
ference between  the  beef  so  purchased  and 
the  contract  price.  It  was  held  that  defend- 
ant could  recover  for  the  price  of  each  lot 
when  delivered,  and  that  plaintiff  could  re- 
cover the  difference  due  him  upon  any  one 
or  more  of  the  purchases  at  his  election. 

72.  AZafeama.— Bradford  v.  Marbury,  12 
Ala.  520,  46  Am.  Dec.  264. 

Delaioare. —  Pusey,  etc.,  Co.  v.  Dodge,  3 
Pennew.  63,  40  Atl.  248. 

Illinois. —  Daniels  v.  Osborn,  71  111.  169; 
Kellogg  V.  Turpie,  2  111.  App.  55. 

Maryland. —  Phelan  v.  Crosby,  2  Gill  462. 

New  York. —  Yale  v.  Coddington,  21  Wend. 
175. 

North  Carolina. —  Gudger  v.  Fletcher,  29 
N.  C.  372. 

Pennsylvania. —  Girard  V.  Taggart,  5  Serg. 
&  R.  19,  9  Am.  Dec.  327. 

Ferr/iow*.— Eddy  V.  Stafford,  18  Vt.  235. 

Canada. —  Moore  v.  Kuntz,  44  U.  C.  Q.  B. 
309;  Silliman  v.  McLean,  13  U.  C.  Q.  B. 
544;  Wakefield  f.  Gorrie,  5  U.  C.  Q.  B.  159. 
See  also  Magrath  v.  Tinnin,  6  U.  C.  Q.  B. 
0.  S.  484. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  090. 

Insolvency  intervening. —  Notice  given  by  a 
purchaser  of  goods  to  the  seller  before  the 
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if  the  condition  is  not  complied  with,  although  the  term  of  credit  has  not  expired. 
A  refusal  to  accept  part  of  the  goods  moreover  terminates  the  c6ntract  as  to  the 
obligation  to  deliver  and  as  to  the  term  of  credit  and  enables  the  seller  to  sue 
at  once  for  the  price  of  the  quantity  delivered. '^'^  So  too  if  the  sale  is  on  credit 
induced  by  the  fraud  of  the  buyer  the  seller  may  sue  before  the  term  of  credit 
as  expired. '^^  If  a  note  for  the  price  is  given  and  accepted  no  right  of  action  accrues 
until  the  maturity  of  the  note;    and  if  the  goods  are  to  be  paid  for  by  note  or  bill 


expiration  of  the  credit  allowed  therefor  that 
he  will  not  be  able  to  pay  for  them  at  the 
expiration  of  such  period  will  not  alone 
operate  as  a  waiver  of  the  credit,  and  entitle 
the  seller  to  sue  before  its  expiration.  Keller 
r.  Strasburger,  90  N.  Y.  379  [afjp,rming  23 
Hun  625]. 

Payment  in  instalments. —  Where  a  city's 
contract  for  the  purchase  of  a  road  scraper 
expressly  provides  for  payment  in  yearly  in- 
stalments, recovery  cannot  be  had  for  the 
full  purchase-price  in  an  action  brought  when 
the  first  instalment  only  is  due.  Hunt  v. 
Markle,  12  Ind.  App.  335,  40  N.  E.  151. 

Reservation  of  part  of  price. —  Where  a 
contract  for  the  delivery  of  lumber  provides 
for  a  cash  payment  of  four  fifths  of  the  price 
of  each  instalment  of  the  lumber,  the  balance 
to  be  paid  at  the  end  of  a  year,  and  the 
buyer  fails  to  pay  cash,  he  is  not  liable  to 
suit  for  the  reserved  portion  until  the  ex- 
piration of  the  year.  Tucker  v.  Billing,  3 
Utah  82,  5  Pac.  554. 

Mistake  as  to  term  of  credit. —  Where  de- 
fendant purchased  goods  of  plaintiffs,  each 
party  supposing  that  a  credit  of  six  months 
was  given,  and  each  being  mistaken  in  the 
belief  that  the  credit  of  a  third  party  had 
also  been  pledged  for  pajmient  of  the  price, 
the  vendors  could  not,  upon  the  discovery 
of  the  mistake,  treat  the  sale  as  though 
made  for  cash,  and  they  could  not  main- 
tain an  action  for  the  price  before  the 
expiration  of  the  six  months.  Thayer  v. 
Ballou,  32  Vt.  234. 

73.  Clark  v.  Smith,  9  Conn.  379 ;  Wineman 
V.  Walters,  53  Mich.  470,  19  N.  W.  150.  See 
also  Hoover  v.  Gary,  86  Iowa  494,  53  N.  W. 
415. 

74.  Tyson  v.  Doe,  15  Vt.  571.  And  see 
Inman  Mfg.  Co.  v.  American  Cereal  Co.,  124 
Iowa  737,  100  N.  W.  860,  holding  that,  al- 
though under  the  contract  the  purchase- 
price  of  goods  sold  is  not  due  till  thirty 
days  after  they  are  installed  and  accepted, 
yet  defendant,  having  absolutely  rejected 
them,  plaintiff  need  not  wait  till  the  end  of 
the  thirty  days  before  suing  for  the  price. 

In  California  it  is  held  that  where  the  con- 
tract provides  unconditionally  for  a  term  of 
credit  to  be  given  the  purchaser  the  action 
cannot  be  maintained  until  such  term  has 
expired  in  the  absence  of  fraud  inducing  the 
credit,  even  though  the  purchaser  has  re- 
pudiated the  contract  and  refused  to  accept 
or  pay  for  the  goods.  Tatum  f.  Ackerman, 
148  Cal.  357,  83  Pac.  151,  113  Am.  St.  Rep. 
276,  3  L.  R.  A.  N.  S.  908. 

75.  Alahanm. —  Pope  v.  Nance,  1  Stew. 
354,  18  Am.  Dec.  60. 
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Massachusetts. —  Manufacturers',  etc.,  Bank 
v.  Gore,  15  Mass.  75,  8  Am.  Dec.  83. 

New  York. — Heilbronn  v.  Herzog,  165  N.  Y. 
98,  58  N.  E.  759  [reversing  33  N.  Y.  App. 
Div.  311,  53  N.  Y.  Suppl.  841];  Wigand  V. 
Sichel,  4  Abb.  Dec.  592,  3  Keyes  120,  33 
How.  Pr.  174;  Westcott  v.  Ainsworth,  9  Hun 
53;  Reid  v.  Martin,  4  Hun  590;  Kayser  V. 
Sichel,  34  Barb.  84  [affirmed  in  4  Abb.  Dec. 
592,  3  Keyes  120]  ;  Roth  t.  Palmer,  27  Barb. 
652;  Eppens  V.  McGrath,  3  N.  Y.  Suppl.  213; 
Talcott  V.  Rosenberg,  4  N.  Y.  St.  17;  White 
V.  Harrison,  1  K  Y.  City  Ct.  482;  Pierce  V. 
Drake,  15  Johns,  475;  Willson  v.  Foree,  6 
Johns.  110,  5  Am.  Dec.  195. 

OA7a/ioi;m.— Jatfray  V.  Wolf,  4  Okla.  303, 
47  Pac.  496. 

United  /?/fUes.— Barrett  v.  Koella,  2  Fed. 
Cas.  No.  1,048,  5  Biss.  40. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  934,  990. 

But  see  Galloway  v.  Holmes,  1  Dougl. 
(Mich.)  330,  holding  that  the  law  of  New 
York  enabling  a  vendor,  of  whom  goods  have 
been  purchased  fraudulently  on  a  credit,  to 
maintain  assumpsit  against  the  vendee  for 
the  price  of  the  goods  before  tlie  credit  has 
expired,  affects  the  remedj^  only,  and  does 
not  apply,  to  enable  the  vendor  to  maintain 
a  similar  action  in  Michigan  to  recover  the 
price  of  goods  sold  in  New  York. 

Fraud  as  to  time  of  payment. —  If  the 
seller  of  the  goods  draws  a  bill  for  the  amount 
on  the  buyer,  and  by  mistake  extends  the 
time  of  payment  therein  beyond  the  time 
agreed  on  by  the  parties,  and  the  buyer 
fraudulently  seizes  upon  the  mistake  and  ac- 
cepts the  bill,  to  entrap  the  other  party  for 
his  own  advantage  and  the  other's  injury 
the  seller  may  treat  the  bill  as  void,  and  main- 
tain an  action  for  goods  sold.  Hervey  V. 
Harvey,  15  Me.  357. 

Transfer  in  fraud  of  creditors. —  Where  one 
who  has  obtained  goods  upon  credit  fraudu- 
lently disposes  of  his  property  for  the  pur- 
pose of  cheating  his  creditors,  the  credit  is 
avoided,  and  suit  may  be  brought  for  the 
price  of  the  goods,  although  the  term  for 
which  credit  was  given  has  not  expired. 
Arnold  r.  Shapiro,  29  Hun  (N.  Y.)  478. 

Anticipating  defense. —  Where,  in  an  action 
for  goods  sold  and  delivered,  the  answer  sets 
up  that  notes  wore  given  in  payment  and 
that  they  were  not  due,  it  may  be  shown  on 
the  trial  that  the  credit  granted  by  accept- 
ing the  notes  was  obtained  by  fraud,  as 
plaintiff  was  not  bound  to  anticipate  the  de- 
fense and  allege  the  fraudulent  character 
of  the  extended  credit.  Claflin  i\  Taussig,  7 
Hun  (N.  Y.)  223. 

76.  Sturz  V.  Fischer.  19  X.  Y.  A]ip.  Div. 
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payable  at  a  future  day  and  the  note  or  bill  is  not  given  the  seller  cannot  sue  on 
the  common  counts  for  the  price  until  the  term  of  credit  has  expired,"  unless  there 
is  a  condition  that  on  failure  to  comply  with  the  stipulation  as  to  the  note  the 
whole  price  is  to  become  due  and  owing/^  or  unless  the  buyer  has  renounced  the 
contract/^  but  the  seller  may  proceed  immediately  for  breach  of  the  agreement. *° 
e.  Persons  Who  May  Sue.  Although  the  action  for  goods  sold  may  ordinarily  be 
maintained  by  the  person  who  has  the  legal  interest  in  the  goods, a  merely  colorable 
title  is  insufficient  to  support  an  action  for  the  price;  and  the  fact  that  one  to 
whom  the  goods  were  consigned  for  sale  made  advances  thereon  does  not  give 
him  the  right  to  sue  for  the  price. Similarly  if  the  buyer  orders  goods  of  one 
person  and  they  are  actually  supplied  by  another  at  the  request  of  the  first  person, 
such  other  cannot  maintain  an  action  for  the  price;     and  where  one  sells  goods 


198,  45  N.  Y.  Suppl.  1009;  Jones  v.  Brown, 
167  Pa.  St.  395,  31  Atl.  647. 

Notes  not  taken  in  payment. —  One  who, 
after  selling  goods  payable  on  demand,  takes 
the  buyer's  time  notes  for  the  amount,  does 
not  extend  the  time  unless  the  notes  are  re- 
ceived in  payment,  and  he  may  sue  for  the 
price  before  the  notes  mature,  and  recover 
after  a  reasonable  tender  of  the  notes.  Moore 
V.  Fitz,  59  N.  H.  572. 

77.  Illinois. —  Manton  v.  Gammon,  7  111. 
App.  201. 

Iowa. —  Hall  v.  Hunter,  4  Greene  539.  See 
also  Reeves  V.  Lamm,  120  Iowa  283,  94  N.  W. 
839,  where  the  contract  provided  that  if  the 
note  was  not  given  as  stipulated  "  this  order 
shall  stand  as  the  purchaser's  written  obli- 
gation, and  have  the  same  force  and  effect " 
as  a  note,  and  it  was  held  that  an  action 
brought  prior  to  the  date  at  which  the  note 
would  have  matured  if  given  was  premature. 

Massachusetts. —  Hunneman  v.  Grafton,  10 
Mete.  454. 

Mississippi. —  Crawford  v.  Avery,  35  Miss. 
205. 

New  Hampshire. —  Dodge  v.  Waterman,  36 
N.  H.  186. 

New  York. — ^  Yale  v.  Coddington,  21  Wend. 
175. 

North  Carolina. —  Thompson  r.  Morris,  6 
N.  C.  248. 

United  States. —  Magner  v.  Johnston,  16 
Fed.  Gas.  No.  8,954,  3  Cranch  C.  C.  249. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  991. 

When  goods  are  sold,  the  buyer  to  pay 
therefor  in  town  orders  payable  at  a  future 
day,  and  he  fails  to  procure  the  orders,  the 
seller  cannot  maintain  indebitatus  assumpsit 
for  the  goods  before  the  time  when  the  orders 
were  to  be  payable  has  expired.  Before  that 
time  his  only  remedy  is  by  an  action  for 
breach  of  the  special  contract.  Hunneman  v. 
Grafton,  10  Mete.   (Mass.)  454. 

Purchaser's  option. —  If  an  article  is  sold, 
to  be  paid  for  by  giving  a  note  payable  in 
one,  two,  or  five  years,  at  the  option  of  the 
purchaser,  and  no  note  is  demanded,  and 
no  election  is  asked  for  or  made,  no  recovery 
can  be  had  for  the  article  until  the  five 
years  have  expired.  Scott  v.  Montague,  16 
Vt.  164.  And  where  the  sale  is  for  cash 
in  thirty  days,  with  five  per  cent  off,  or  notes 
at  four  months  with  two  per  cent  off,  at  the 
buyer's  option,  a  suit  is  prematurely  brought, 
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where  nothing  more  appears  than  that  more 
than  thirty  days  had  passed,  and  cash  had 
not  been  paid.  Victor  v.  Henlein,  67  How. 
Pr.  (N.  Y.)  486.  But  under  an  option  to 
pay  in  thirty  days,  or  give  a  four  months' 
note,  if  the  purchaser  fails  to  make  payment 
or  give  the  note,  an  action  may  be  brought 
for  the  price  at  the  expiration  of  the  thirty 
days.  Matthews  v.  McGrath,  2  N.  Y.  Suppl. 
659. 

78.  Campbell  v.  Buller,  32  Mo.  App.  646; 
Wheeler  v.  Harrah,  14  Greg.  325,  12  Pac. 
500;  Morgan  v.  Turner,  4  Tex.  Civ.  App 
192,  23  S.  W.  284;  Foster  v.  Adams,  60  Vt. 
392,  15  Atl.  169,  6  Am.  St.  Rep.  120;  Bice 
V.  Andrews,  32  Vt.  691.  But  see  Allen  V. 
Ford,  19  Pick.  (Mass.)  217,  holding  that 
an  action  will  not  lie  immediately  for  goods 
sold  on  a  credit  where  there  is  merely  a  non- 
performance of  a  condition  that  security 
should  be  given. 

Demand  is  necessary  to  put  the  buyer  in 
default  as  to  the  security.  Martin  v.  Fuller, 
16  Vt.  108. 

79.  McCormick  v.  Basal,  46  Iowa  235. 

80.  Hunneman  v.  Grafton,  10  Mete.  (Mass.) 
454;  Yale  V.  Coddington,  21  Wend.  (N.  Y.) 
175;  Thompson  v.  Morris,  6  N.  C.  248;  Eddy 
r.  Stafford,  18  Vt.  235. 

81.  Heald  v.  Warren,  22  Vt.  409.  See  also 
Barry  r.  Worcester,  143  Mass.  476,  10  N.  E. 
186,  Avhere  a  colorable  transfer  of  the  land 
on  which  gravel  sold  was  situated  was  held 
not  to  affect  the  seller's  right  to  maintain 
an  action  fo;-  the  price. 

Sale  by  agent. —  Where  a  portion  of  cer- 
tain goods  were  the  sole  property  of  one 
person,  and  the  residue  the  sole  property  of 
another,  who  had  authority  from  the  first 
to  sell  the  first's  part,  the  one  so  authorized 
may  maintain  an  action  for  the  whole  in 
his  own  name.  Harris  v.  Johnston,  3  Cranch 
(U.  S.)  311,  2  L.  ed.  450.  And  see  Lewis 
V.  Greider,  49  Barb.  (N.  Y.)  606  iaffirmed 
in  51  N.  Y.  231]. 

82.  Bradley  v.  Hale,  8  Allen  (Mass.)  59. 

83.  Robinson  v.  Talbot.  121  Mass.  513. 

84.  Peirce  v.  Closterhouse,  96  Mich.  124, 
55  N.  W.  663;  Central  Pennsylvania  Tel., 
etc.,  Co.  V.  Thompson,  112  Pa.  St.  118,  3  Atl. 
439.  But  compare  Child  r.  Wofford,  3  Ala. 
564,  holding  that  where  a  person  ordered 
goods  of  a  member  of  a  partnership  and  the 
partnership  of  which  he  was  a  member  for- 
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to  another,  under  an  agreement  with  a  third  person  that  the  third  person  will 
pay  for  the  goods  if  the  buyer  does  not,  if  such  third  person  payS  for  the  goods  he 
cannot  maintain  an  action  for  the  price  in  the  seller's  name  against  the  buyer. 

d.  Persons  Liable.  The  price  of  goods  delivered  to  a  third  person  can  be 
recovered  from  the  one  giving  the  order  therefor,  but  there  can  be  no  recovery 
against  the  one  to  whom  the  seller  charged  the  goods  unless  an  express  or  implied 
contract  with  such  person  is  shown.  So  too  on  a  resale  or  transfer  of  right 
under  the  contract  of  sale,  the  original  seller  not  being  a  party  thereto  cannot 
maintain  an  action  for  the  price  against  the  subpurchaser;  and  similarly  where 
the  buyer  pays  the  price  to  a  third  person  claiming  to  own  the  goods,  the  seller 
cannot  maintain  an  action  for  the  price  against  such  third  person,  his  right  of 
action  if  any  being  against  the  buyer. 

e.  Conditions  Precedent  —  (i)  In  General;  Performance  by  Seller. 
As  a  general  rule  the  right  of  action  depends  on  the  substantial  performance  of 
the  contract  by  the  seller/^  and  he  cannot  recover  the  price  unless  there  has  been 


warded  the  goods  to  the  buyer  without  a 
bill  of  lading,  the  buyer  supposing  them  to 
have  been  forwarded  by  the  partner  indi- 
vidually, the  partnership  might  maintain  an 
action  for  goods  sold  and  delivered  against 
the  buyer. 

Substitution  of  parties. —  Where,  in  an  ac- 
tion for  the  value  of  an  elevator,  plaintiff 
contended  that,  before  any  work  had  been 
done  under  a  written  contract  between  de- 
fendant and  another,  it  was  orally  agreed 
between  plaintiff  and  defendant  that  plain- 
tiff should  do  the  work,  and  should  be  sub- 
stituted for  the  contractor  in  the  written 
contract,  it  was  no  objection  to  plaintiff's 
right  to  maintain  the  suit  that  the  written 
contract  had  not  been  assigned  to  plaintiff 
by  the  original  contractor.  Plunger  Elevator 
Co.  V.  Day,  184  Mass.  130,  68  N.  E.  16. 

85.  Barnes  V.  Blackiston,  2  Harr.  &  J. 
(Md.)  376. 

86.  Cobb  V.  James  H.  Rice  Co.,  60  111. 
App.  523. 

87.  Williams  v.  Chadbourne,  6  Cal.  559. 
See  also  Carpenter  v.  Butterfield,  34  Mich. 
97. 

88.  Shepich  v.  Kent  Lumber  Co.,  19 
Wash.  296,  53  Pac.  160. 

89.  Martin  v.  Chouteau  Land,  etc.,  Co.,  104 
Mo.  App.  232,  78  S.  W.  673. 

90.  California. — ^Fowler  V.  Fisk,  12  Cal. 
112. 

Colorado. —  Holt  Live  Stock  Co.  v.  Watkins, 
21  Colo.  531,  43  Pac.  121. 

Illinois, —  Havana  Press  Drill  Co.  v.  Scur- 
lock,  23  111.  App.  426. 

Kentucky. —  Carson  v.  Allen,  6  Dana  895; 
Warner  v.  Rear  don,  2  Dana  219. 

Maryland. —  MuUiken  v.  Boyce,  1  Gill  60. 

Missouri. —  McCormick  Harvesting  Mach. 
Co.  V.  Mackey,  100  Mo.  App.  400,  74  S.  W. 
388. 

Neio  Mexico. —  Staab  v.  Ortiz,  3  N.  M.  33, 
1  Pac.  857. 

Neio  York. —  Dunham  v.  Pettee,  8  N.  Y. 
508;  Lackawanna  Mills  v.  WeW,  78  Hun  348, 
29  N.  Y.  Suppl.  114  (holding  that  where 
defendants  object  that  goods  sold  to  them 
by  plaintiff  are  not  according  to  contract, 
and  plaintiff  thereupon  allows  a  rebate  on 


the  goods  delivered,  and  agrees  to  alter  the 
portion  not  delivered,  so  as  to  comply  with 
the  contract,  plaintiff  thereby  admits  that 
the  contract  has  not  been  performed,  and  an 
action  brought  before  such  alterations  are 
made  is  premature)  ;  Terry  v.  Haitz,  9  N.  Y. 
St.  649;  Mead  V.  Degolyer,  16  Wend.  632. 

Ohio. — 'Shawhan  v.  Van  Nest,  25  Ohio  St. 
490,  18  Am.  Rep.  313. 

Vermont. —  New  England  Granite  Works  V. 
Bailey,  69  Vt.  257,  37  Atl.  1043. 

Virginia. —  Page  v.  Winston,  2  Munf.  298. 

United  States. — 'U.  S.  Sugar  Refinery  v. 
Edward  P.  Allis  Co.,  105  Fed.  881,  45  C.  C.  A. 
108 ;  Springfield  Milling  Co.  v.  Bonnard,  etc., 
Mfg.  Co.,  81  Fed.  261,  26  C.  C.  A.  389; 
Church  r.  Cheape,  64  Fed.  961. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  958. 

Entire  contract.—  Under  Civ.  Code,  §  1439, 
providing  that,  before  a  party  to  a  contract 
can  compel  another  to  perform  any  act  under 
it,  he  must  fulfil  all  conditions  precedent 
imposed  upon  himself,  one  who  has  agreed 
with  a  contractor  to  furnish  "  all  the  coup- 
lings to  be  used  in  the  construction  of  said 
pipe  line,"  at  a  fixed  rate  per  pound,  cannot 
enforce  payment  before  all  the  material  has 
been  delivered,  and  hence  his  cause  of  ac- 
tion against  the  owner  of  the  structure  does 
not  accrue  till  the  last  delivery.  Bridgeport 
First  Nat.  Bank  v.  Perris  Irr.  Dist.,  107 
Cal.  55,  40  Pac.  45. 

Where  goods  sold  are  to  be  tested  by  a 
particular  person  in  the  employ  of  the  buyer, 
but  before  the  test  can  be  made  such  person 
has  been  discharged  by  the  buyer,  a  test 
made  by  another  person  agreed  on  by  the 
parties  is  sufficient  to  bind  the  buyer  for  the 
price.  Hubbard  v.  Chapman.  34  N.  Y.  App. 
Div.  252.  54  N.  Y.  Suppl.  527  [ajfinned  in 
165  N.  Y.  609,  58  N.  E.  1088].  Generally,  on 
a  satisfactory  test,  although  dilTering  from 
the  test  provided  for  in  the  contract,  there 
is  a  substantial  performance  entitling  the 
seller  to  recover  the  price.  Louisiana  Elec- 
tric Light,  etc.,  Co.  Bass  Foundrv,  etc., 
Works,  60  Fed.  65,  16  C.  C.  A.  130".  And 
similarly  where  an  agreement  for  the  sale 
of  a  machine  provided  that  the  inventor 
should  personally  inspect  the   placing  and 

[VIII,  E.  1,  e,  (I)] 


632    [35  Cyc] 


SALES 


a  delivery  actual  or  constructive,^^  or  a  tender  or  offer  of  performance,^^  unless 
the  conduct  of  the  buyer  has  been  such  as  to  plainly  indicate  that  tender  would 
be  futile,    and  if  possession  and  title  remain  in  the  seller  and  the  purchaser  repu- 


setting  of  it  in  operation,  and  the  machine 
was  delivered,  but,  the  inventor  refusing  to 
go,  the  vendors  sent  another  competent  per- 
son to  set  it  up,  the  vendors  were  neverthe- 
less entitled  to  recover  the  price,  on  the 
principle  that  the  stipulation  alleged  did 
not  go  to  the  whole  root  and  consideration 
of  the  contract,  and  therefore  was  not  to  be 
considered  as  a  condition  precedent,  but  as  a 
distinct  covenant,  the  breach  of  which  could 
be  satisfied  by  damages.  Cowan  v.  Fisher, 
31  Ont.  426. 

91.  Georgia. —  Mountain  City  Mill  Co.  v. 
Butler,  109  Ga.  469,  34  S.  E.  565. 

Illinois. —  Morris  V.  Wilbaux,  159  111.  627, 
43  N.  E.  837  [affirming  47  111.  App.  630]; 
Barrow  v.  Window,  71  111.  214;  Heath,  etc., 
Mfg.  Co.  V.  Flannery,  58  111.  App.  300. 

Maine. —  Greenleaf  v.  Hamilton,  94  Me. 
118,  46  Atl.  798;  Greenleaf  v.  Gallagher,  93 
Me.  549,  45  Atl.  829,  74  Am.  St.  Rep.  371; 
Atwood  V.  Lucas,  53  Me.  508,  89  Am.  Dec. 
713;  Sackett  r.  Lowell,  32  Me.  164;  Savage 
Mfg.  Co.  V.  Armstrong,  19  Me.  147. 

Massachusetts. —  Hart  v.  Tyler,  15  Pick. 
171. 

Michigan. —  Jackson  f.  Evans,  8  Mich.  476. 

Minnesota. —  Mead  r.  Rat  Portage  Lumber 
Co.,  93  Minn.  343,  101  N.  W.  299;  McCor- 
mick  Harvesting  Mach.  Co.  v.  Balfany,  78 
Minn.  370,  81  N.  W.  10;  Jones  v.  Schneider, 
22  Minn.  279. 

Mississippi. —  Scott  i\  Wood,  41  Miss.  661. 

Nebraska. —  F.  C.  Austin  Mfg.  Co.  v.  Col- 
fax County,  67  Nebr.  101,  93  N.  W.  145. 

New  Yorfc.— Hager  v.  King,  38  Barb.  200; 
Pratt  V.  Gulick,  13  Barb.  297;  Moses  v. 
Banker,  2  Sweeny  267 ;  Solomon  r.  Neidig, 
1  Daly  200;  Machale  v.  Leber,  88  N.  Y. 
Suppl.  958;  Champlin  v.  Rowley,  18  Wend. 
187;  Babcock  v.  Stanley,  11  Johns.  178. 

South  Dakota. —  Osborne  v.  Martin,  4  S.  D. 
297,  56  N.  W.  905. 

Texas. —  Southern  Car  Mfg.,  etc.,  Co.  v. 
Scullin-Gallagher  Iron,  etc.,  Co.,  38  Tex.  Civ. 
App.  112,  85  S.  W.  845. 

Virginia. —  Lewis  v.  Weldon,  3  Rand.  71. 

Wisconsin. —  Ganson  v.  Madigan,  13  Wis. 
67. 

Canada. —  Watson  v.  Gorren,  6  U.  C.  Q.  B. 
542;  Lane  v.  Melville,  3  U.  C.  Q.  B.  0.  S.  124. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  959. 

Condition  precedent  to  delivery. — Where 
plaintiff  sold  a  certain  amount  of  hay  to  de- 
fendant at  a  certain  price  per  ton,  on  the 
agreement  that  the  hay  should  be  baled  by 
defendant,  and  hauled  by  plaintiff  to  the  rail- 
road station,  plaintiff  was  not  under  obliga- 
tion to  haul  the  hay  until  defendant  baled  it ; 
and,  on  the  latter's  failure  to  bale  the  same 
within  a  reasonable  time,  plaintiff  could  re- 
cover the  price.  Barker  v.  Davies,  47  Nebr. 
78,  66  N.  W.  11. 

It  is  sufficient  that  the  goods  were  placed 
at  the  buyer's  disposal  in  the  absence  of  any 
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express  stipulation  to  make  a  complete  de- 
livery. Middlesex  Co.  V.  Osgood,  4  Gray 
(Mass.)  447;  Muckey  v.  Howenstine,  3 
Thomps.  &  C.  (K  Y.)  28. 

Delivery  in  escrow  to  be  delivered  to  the 
purchaser  on  pajment  is  a  sufficient  delivery 
on  the  part  of  the  seller.  Obery  v.  Lander,  179 
Mass.  125,  60  N.  E.  378. 

If  title  has  passed,  the  destruction  of  the 
goods  before  delivery  is  complete  does  not 
affect  the  seller's  right  to  recover  for  the 
portion  delivered.  Hayes  v.  Gross,  9  N.  Y. 
App.  Div.  12,  40  N.  Y.  Suppl.  1098  laijirmed 
in  162  N.  Y.  610,  57  N.  E.  1112]. 

Where  the  contract  is  apportionable  there 
may  be  a  recovery  pro  tanto  in  case  of  a 
partial  performance,  the  buyer  deducting  dam- 
ages caused  by  failure  of  the  seller  to  fully 
perform.  Goodwin  v.  Merrill,  13  Wis.  658; 
Springfield  Milling  Co.  v.  Barnard,  etc.,  Mfg. 
Co.,  81  Fed.  261,  26  C.  C.  A.  389.  And  see 
inff^a,  VTII,  E,  4,  b,  (ii) .  But  on  a  breach  by 
the  seller  of  the  contract  by  entire  failure  to 
deliver  the  goods  contracted  for  there  can  of 
course  be  no  recoverv.  Joseph  Joseph,  etc., 
Co.  V.  Schonthal  Iron,  etc.,  Co.,  99  Md.  382, 
58  Atl.  205;  Hallwood  Cash-Register  Co.  v. 
Lufkin,  179  Mass.  143,  60  N.  E.  473;  Ameri- 
can Art  Metal  Novelty  Co.  v.  Bosselman,  91 
N.  Y.  Suppl.  722. 

92.  California. —  Plath  V.  KitzmuUer,  52 
Cal.  491. 

Delaware. —  Pusey,  etc.,  Co.  V.  Dodge,  3 
Pennew.  63,  49  Atl.  248. 

Indiana. —  Shipps  V.  Atkinson,  8  Ind.  App. 
505,  36  N.  E.  375. 

Louisiana. —  Benton  v.  Bidault,  6  La.  Ann. 
30. 

Mississippi. —  Mclntyre  v.  Kline,  30  Miss. 
361,  64  Am.  Dec.  163;  Farrar  v.  Gaillard, 
Walk.  269. 

New  Tor/,;.— Hunter  V.  Wetsell,  84  N.  Y, 
549,  38  Am.  Rep.  544;  Holmes,  etc.,  Co.  V. 
Morse,  53  Hun  58,  5  N.  Y.  Suppl.  940; 
Kelley  v.  Upton,  5  Duer  336;  Mackie  V. 
Egan,  6  Misc.  95,  26  N.  Y.  Suppl.  13;  Be- 
ment  v.  Smith,  15  Wend.  493. 

Oregon.—  Smith  v.  Wheeler,  7  Oreg.  49,  33 
Am.  Rep.  698. 

Rhode  Island. —  Hargraves  v.  A.  B.  Pitkin 
Mach.  Co.,  19  R.  I.  426,  34  Atl.  738. 

Texas. —  Keppert  v.  Aultman,  (App.  1901) 
61  S.  W.  410. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  959. 

A  conditional  tender  is  not  sufficient.  Filley 
v.  Walker,  28  Nebr.  506,  44  N.  W.  737. 

93.  Bonds  v.  Thomas  J.  Lipton  Co.,  85  Miss. 
209,  37  So.  805;  E.  W.  Bliss  Co.  v.  U.  S. 
Incandescent  Gas  Light  Co.,  149  N.  Y.  300, 
43  N.  E.  859;  Partridge  v.  Gildermeist'er,  6 
Bosw.  (N.  Y.)  57  [affirmed  in  3  Abb.  Dec. 
461,  1  Keyes  93] ;  Weil  v.  Unique  Electric 
Device  Co.,  39  Misc.  (N.  Y.)  527,  80  N.  Y. 
Suppl.  484;  Levy  v.  Glassberg,  92  N.  Y. 
Suppl.  50;  McHenry  v.  Bulifant,  207  Pa.  St. 
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diatos  the  contract,  the  seller's  remedy  is  only  for  damages  for  breach  of  contract 
and  not  for  the  price  of  goods  sold,'^'*  although  it  has  been  held  that  if  the  seller 
retains  title  merely  as  security  and  the  goods  are  never  dehvered,  the  seller  may 
waive  the  security  and  sue  to  recover  the  contract  price/^  the  bringing  of  an  action 
for  the  price  being  held  to  be  such  a  waiver. If  the  seller  agrees  to  take  back 
the  property  if  not  satisfactory  he  cannot  on  refusal  to  receive  it  sue  for  the  price; 
but  a  mere  option  to  retake  the  property  will  not  affect  his  right  to  sue  for  the 
price.  ®^  If  a  note  is  executed  in  payment  of  the  price,  the  seller  must  surrender 
or  offer  to  surrender  it,  in  order  to  sue  for  the  price. So  if  the  note  of  a  third 
person  is  taken  in  payment  the  seller  cannot  rescind  the  agreement  and  sue  for  the 
price  without  returning  or  offering  to  return  the  note.^  But  securities  transferred 
merely  as  collateral  need  not  be  returned.^ 

(ii)  Demand.  Where  the  sale  is  for  cash  on  delivery  no  demand  is  neces- 
sary as  a  condition  precedent  to  an  action  for  the  price;  ^  and  it  is  held  that  where 


15,  56  Atl.  226;  Moore  V.  U.  S.,  17  Ct.  CI. 

17.  But  see  Stokes  v.  Mackay,  82  Hun 
(N.  Y.)  449,  31  N.  Y.  Suppl.  706  [affirmed 
in  147  N.  Y.  223,  41  N.  E.  496],  holding  that 
a  waiver  of  tender  on  a  sale  of  bonds  does 
not  dispense  with  the  necessity  of  producing 
the  bonds  at  the  trial. 

Waiver  by  terms  of  contract. —  Under  a 
contract  for  the  sale  of  stock  providing  that 
if  defendant  "  has  not  made  tender  of  said 
$4,500  on  or  before  said  1  January,  1804, 
said  [defendant]  .  .  .  shall  at  that  time  be 
obliged  to  accept  said  stock  at  the  agreed 
price  of  $4,500 "  plaintiff  was  not  required 
to  tender  the  stock  before  instituting  suit 
for  the  purchase-price.  Prest  v.  Cole,  183 
Mass.  283,  67  N.  E.  246. 

94.  Oklahoma  Vinegar  Co.  v.  Carter,  116 
Ga.  140,  42  S.  E.  378,  04  Am.  St.  Rep.  112, 
59  L.  R.  A.  122;  Sherman  Nursery  Co.  v. 
Aughenbaugh,  93  Minn.  201,  100  N.  W.  1101; 
McCormick  Harvesting  Mach.  Co.  v.  Balfany, 
78  Minn.  370,  81  N.  W.  10;  Herring-Marvin 
Co.  V.  Smith,  43  Oreg.  315,  72  Pac.  704,  73 
Pac.  340;  Atkinson  v.  Bell,  8  B.  &  C.  277, 
6  L.  J.  K.  B.  0.  S.  258,  2  M.  &  R.  292,  15 
E.  C.  L.  142;  Boswell  v.  Kilborn,  8  Jur. 
N.  S.  443,  6  L.  T.  Rep.  N.  S.  79,  15  Moore 
P.  C.  309,  10  Wkly.  Rep.  517,  15  Eng.  Re- 
print 511. 

If  the  parties  have  made  an  agreement  to 
that  effect  there  may  be  a  right  of  action, 
and  the  relation  of  debtor  and  creditor  may 
exist  for  the  price  of  the  goods,  although 
the  property  has  not  passed.  Waterous  En- 
gine Works  r.  Wilson,  11  Manitoba  287. 

Where  the  title  has  passed  resale  is  not 
necessary  as  a  condition  precedent  to  a  re- 
covery of  the  price  on  the  buyer's  refusal  to 
perform.  West  v.  Cunningham,  9  Port.  (Ala.) 
104,  33  Am.  Dec.  300;  Lassing  r.  James,  107 
Cal.  348,  40  Pac.  534. 

95.  Dowagiac  Mfg.  Co.  v.  Mahon,  13  N.  D. 
516,  101  N.  W.  903;  Tufts  v.  Poness,  32 
Ont.  51. 

.  96.  Dowagiac  Mfg.  Co.  v  Mahon,  13  N.  D. 
518,  101  N.  W.  903. 

97.  Marion  Mfg.  Co.  t\  Harding,  155  Ind. 
648,  58  N.  E.  194. 

Removal  of  goods. —  Where  the  purchaser 
of  a  furnace  claims  that  it  is  defective,  and 


so  notifies  the  vendor  and  directs  its  removal, 
and  the  vendor  sues  for  the  balance,  but  after 
commencement  of  suit  removes  the  furnace, 
he  is  not  entitled  to  recover  for  parts  of  the 
furnace  which  he  was  unable  to  remove. 
Roesch  V.  Young,  111  111.  App.  34. 

98.  Marvin  Safe  Co.  v.  Emanuel,  21  Abb. 
N.  Cas.  (N.  Y. )  181  [reversed  on  other 
grounds  in  14  N.  Y.  St.  681]. 

99.  Hoag  r.  Hay,  103  Iowa  291,  72  K  W. 
525. 

Fraud. —  Where  a  sale  of  goods  under  a 
contract,  giving  a  specified  time  to  pay  there- 
for, is  fraudulently  procured  by  the  pur- 
chaser, and  bills  of  exchange  are  given  there- 
for, the  seller  may  bring  action  for  the  value 
of  the  goods  without  first  returning  the  bills 
of  exchange.  Crown  Cycle  Co.  v.  Brown,  39 
Oreg.  285,  64  Pac.  451. 

1.  Cushing  r.  Wyman,  38  Me.  589;  Esta- 
brook  V.  Swett,  116  Mass.  303;  Martin  v, 
Roberts,  S.Cush.  (Mass.)  126;  Coolidge  v. 
Brigliam,  1  Mete.  (Mass.)  547;  Fisher  v. 
Fredenhall,  21  Barb.  (N.  Y.)  82;  Baker  i\ 
Robbins,  2  Den.  (N.  Y.)  136.  And  see  Wil- 
kinson V.  Williams,  29  Fed.  Cas.  No.  17,677a, 
2  Hayw.  &  H.  1. 

Worthless  notes  or  securities  need  not  be 
returned  (Blalock  v.  Phillips,  38  Ga.  216; 
Estabrook  v.  Swett,  116  Mass.  303;  Wilkin- 
son V.  Williams,  29  Fed.  Cas.  No.  17,677a, 
2  Hayw.  &  H.  1 )  ;  or  a  note  barred  by 
statute  (Schroeder  v.  Frey,  60  Hun  (X.  Y. ) 
58,  12  N.  Y.  Suppl.  625,  14  N.  Y.  Suppl.  71 
[affirmed  in  131  N.  Y.  562,  30  N.  E.  66]). 

2.  Butman  v.  Howell,  144  ]\[ass.  66,  10 
N.  E.  504. 

3.  Arizona. — ^  Agua  Fria  Copper  Co.  v. 
Bashford-Burraistor  Co.,  4  Ariz.  203,  35  Pac. 
983. 

Indiana. —  Rend  r.  Boord,  75  Ind.  307. 

loira. —  Davis  Sewing  ]N[ach.  Co.  r.  ^IcGin- 
nis,  45  Iowa  538. 

Louisiana. — ■  Reine  r.  Poumairat,  8  La. 
Ann.  282. 

Netn  York. —  Locklin  r.  Moore,  5  Lans.  307 
[affirmed  in  57  N.  Y.  360]  ;  Maguire  r.  Du- 
rant,  20  N.  Y.  Suppl.  617. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  957. 

A  person  who  buys  property  which  has 
been  stolen,  and  afterward  sells  it  in  good 
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the  contract  is  to  pay  for  the  goods  at  a  time  and  place  agreed,  the  commence- 
ment of  the  action  is  in  itself  a  sufficient  demand,  the  evidence  of  the  debtor's 
refusal  to  pay  being  a  matter  affecting  merely  the  question  of  costs.*^  But  where 
the  price  is  to  be  paid  by  note  or  other  security,  a  demand  is  necessary  to  enable 
the  seller  to  recover  the  price  in  money,^  and  a  demand  is  also  necessary  if  the 
price  is  to  be  paid  in  specific  personal  property  or  merchandise,®  or  if  the  con- 
tract stipulates  for  a  demand."^  Where  the  contract  is  for  a  sale  or  return  by  a 
day  certain,  an  action  may  be  maintained  without  a  demand  on  the  failure  of 
the  buyer  to  return  the  goods  on  the  day  stipulated.^ 

2.  Nature  and  Form  of  Action  —  a.  In  General.  An  action  for  goods  sold 
and  delivered  will  he  only  when  the  contract  is  fully  executed  on  the  part  of  the 
seller,^  otherwise  the  action  should  be  for  goods  bargained  and  sold,^^  but  even 
then  the  sale  must  be  complete  to  the  extent  that  the  title  has  passed, and  if 


faith,  and  without  any  knowledge  of  the 
theft,  is  liable  to  the  owner  for  its  value, 
and  no  demand  need  be  made  before  the  com- 
mencement of  an  action.  Robinson  v.  Skip- 
worth,  23  Ind.  311. 

Where  the  buyer  is  to  take  the  goods  away 
notice  to  him  is  necessary.  Hazard  V.  Van 
Amringe,  4  Binn.  (Pa.)  289. 

4.  Lockin  v.  Moore,  5  Lans.  (N.  Y.)  307 
[affirmed  in  57  N.  Y.  360] ;  Maguire  v.  Du- 
rant,  1  Misc.  (N.  Y.)  509,  20  N.  Y.  Suppl. 
G17. 

5.  Offutt  V.  Morancy,  12  Rob.  (La.)  92; 
Osborne  v.  Bell,  62  Mich.  214,  28  N.  W.  841 
(holding  that  where  notes  of  two  parties  are 
to  be  given  in  payment,  demand  on  both  is 
necessary  before  suit  brought)  ;  Russell  f. 
Englehardt,  23  Mo.  App.  36 ;  Martin  v.  Fuller, 
16  Vt.  108.  But  see  Linderman  v.  Disbrow, 
31  Wis.  465,  holding  that  where  plaintiff  sold 
certain  property  to  defendant,  the  latter 
agreeing  to  pay  therefor  in  notes  of  third 
persons  which  were  to  be  due  on  or  before 
Jan.  1,  1871,  he  might  recover  the  price  of 
the  goods  sold  without  showing  a  specific 
demand  for  such  notes,  where  it  appeared 
that  he  had  demanded  payment  long  before 
suit  brought  and  after  the  notes  had  become 
due  and  defendant  had  peremptorily  refused 
to  make  any  payment  whatever. 

In  the  absence  of  demand  suit  must  be 
upon  the  specific  promise. —  Martin  v.  Fuller, 
16  Vt.  108. 

Sufficiency  of  demand. —  Where  the  seller 
requests  the  buyer  to  take  the  property,  and 
pay  for  it  by  note  and  security  as  agreed, 
and  he  refuses  to  do  so,  no  more  formal  de- 
mand for  the  note  and  security  is  necessary. 
Foster  v.  Adams,  60  Vt.  392,  15  Atl.  169,  6 
Am.  St.  Rep.  120. 

6.  Goldsmith  v.  Greenly,  7  Houst.  (Del.) 
371,  32  Atl.  250;  Hunt  v.  Westervelt,  4  E.  D. 
Smith  (N.  Y.)  225;  McBain  v.  Austin,  16 
Wis.  87,  82  Am.  Dec.  705.  But  see  Coffin  v. 
Fulton,  3  Brewst.  (Pa.)  73. 

7.  Simmons  v.  Gaboon,  68  N.  C.  393. 

8.  White  V.  Perley,  15  Me.  470. 

9.  Alalama. —  Dukes  v.  Leowie,  13  Ala. 
457. 

Delaicare. —  Pusey,  etc.,  Co.  v.  Dodge,  3 
Pennew.  63,  19  Atl.  248. 

Florida.— Sumxan  v.  Boley,  24  Fla.  501, 
5  So.  244. 
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Illinois.— ^he^sird  v.  Mills,  173  111.  223, 

50  N.  E.  709  laffirming  70  111.  App.  72]  ; 
Olcese  V.  Mobile  Fruit,  etc.,  Co.,  112  111.  App. 
281  [affirmed  in  211  111.  539,  71  K  E.  1084]. 

Maine. —  Greenleaf  r.  Hamilton,  94  Me. 
118,  46  Atl.  798;  Greenleaf  v.  Gallagher,  93 
Me.  549,  45  Atl.  829,  74  Am.  St.  Rep.  371. 

Michigan. —  Begole  v.  McKenzie,  26  Mich. 
470. 

Minnesota. —  Restad  V.  Engemoen,  65  Minn. 
148,  67  N.  W.  1146. 

New  Hampshire. —  Messer  v.  Woodman,  22 
H.  172,  53  Am.  Dec.  241. 

Neio  Jersey. —  Trenton  City  Bridge  Co.  v. 
Perdicaris,  29  N.  J.  L.  367. 

New  Yor/c— Harding  v.  Elliott,  47  N.  Y. 
App.  Div.  624,  62  N.  Y.  Suppl.  293. 

North  Carolina. — Allman  v.  Davis,  24  N.  C. 
12. 

United  States. —  Hyde  v.  Liverse,  12  Fed. 
Cas.  No.  6.972,  1  Cranch  C.  C.  408. 

England. —  Elliott  v.  Heginbotham,  2  Car. 
&  K.  545,  61  E.  C.  L.  545;  Forbes  v.  Smith, 
11  Wkly.  Rep.  574. 

Canada. —  Moor  v.  Boj^d,  23  U.  C.  Q.  B. 
459. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  927  et  sec/. 

It  is  not  necessary  that  there  should  have 
been  an  actual  express  acceptance  to  support 
the  action  for  goods  sold  and  delivered. 
Ozark  Lumber  Co.  v.  Chicago  Lumber  Co., 

51  Mo.  App.  555,  holding  that  it  was  suffi- 
cient if  the  goods  were  received  by  the  buyer 
and  were  in  his  possession. 

10.  Pusey,  etc.,  Co.  v.  Dodge,  3  Pennew. 
(Del.)  63,  49  Atl.  248;  Atwood  v.  Lucus,  53 
Me.  508,  89  Am.  Dec.  713;  Allman  v.  Davis, 
24  K  C.  12;  Forbes  V.  Smith,  11  Wkly.  Rep. 

Price  agreed  on. —  To  sue  for  goods  bar- 
gained and  sold,  plaintiff  must  prove  a  cer- 
tain price  agreed  upon;  if  he  cannot,  there 
should  be  a  special  count  for  not  accepting. 
Elvidge  V.  Richardson,  3  U.  C.  Q.  B.  149. 

11.  Delaware. —  Pusey,  etc.,  Co.  V.  Dodge, 
3  Pennew.  63,  49  Atl.  248. 

Illinois. —  Brand  v.  Henderson,  107  111. 
141. 

New  Hampshire. —  Clay  v.  Bohonon,  54 
N.  H.  474. 

Neio  Jersey. —  Trenton  City  Bridge  Co,  v. 
Perdicaris,  29  N.  J.  L.  367;  Doremus  v. 
Howard,  23  N.  .J.  L.  390. 
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the  title  remains  in  the  seller  the  action  must  be  on  the  special  contract. There 
may  be  a  recovery  even  if  the  property  sold  is  attached  to  the  realty,  such  as 
standing  timber, or  a  building/*  if  deliver}^  is  made,  but  not  otherwise. A 
suit  in  equity  will  not  he  if  the  seller  has  not  exhausted  his  legal  remedy. 

b.  Assumpsit  —  (i)  In  General.  It  is  not  necessary  that  the  price  should 
have  been  agreed  on  in  order  to  maintain  assumpsit/^  and  even  if  the  goods  are  sold 
under  a  special  agreement,  assumpsit  will  lie,  if  the  terms  thereof  have  been  com- 
plied with  by  the  seller.  Where  goods  are  sold  on  credit  assumpsit  will  lie  at 
the  expiration  of  the  credit. ^'-^  A  seller  is  not,  however,  confined  to  assumpsit  or 
trover,  but  may  recover  in  book-account  if  he  had  the  right,  by  the  contract  or 
course  of  dealing  between  him  and  the  buyer,  to  charge  the  articles  sold  to  the 
buyer,  and  did  so  charge  them  on  his  books.^*^ 

(ii)  As  Depending  Upon  Mode  of  Payment.  If  there  is  a  special 
agreement  to  pay  in  any  way  other  than  money  it  must  be  specially  declared 
upon ;    but  there  may  be  a  recovery  on  a  count  for  goods  sold  and  delivered  if 


England. —  Rolide  v.  Thwaites,  6  B.  &  C. 
388,  9  D.  &  R.  293,  5  L.  J.  K.  B.  0.  S.  163, 
30  Rev.  Rep.  363,  13  E.  C.  L.  181.  And  see 
Elliott  V.  Heginbotham,  2  C.  &  K.  545,  61 
E.  C  L.  545. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  938. 

12.  Pusey,  etc.,  Co.  v.  Dodge,  3  Pennew. 
(Del.)  63,  49  Atl.  248;  John  Deere  Plow 
Co.  V.  Gorman,  9  Kan.  App.  675,  59  Pae. 
177;  Clay  v.  Bohonon,  54  N.  H.  474.  But 
see  Jaeggli  v.  Phears,  30  Tex.  Civ.  App.  212, 
70  S.  W.  330. 

But  the  seller  may  waive  a  provision  that 
title  shall  remain  in  him  and  recover  on  the 
common  counts.  Shepard  v.  Mills,  173  111. 
223,  50  N.  E.  709  [affirming  70  111.  App. 
72]. 

13.  Upson  V.  Holmes,  51  Conn.  500. 

14.  Keyser  v.  Sunapee  Dist.  No.  8,  35 
N.  H.  477. 

15.  Gilliam  v.  Towles,  15  Ark.  64. 

16.  Woolfolk  V.  Kemper,  31  Mo.  App.  421. 

17.  Jenkins  v.  Richardson,  6  J.  J.  Marsh. 
(Ky.)  441,  22  Am.  Dec.  82;  Snodgrass  v. 
Broadwoll,  2  Litt.   (Ky.)  353. 

18.  Alabama. —  Maas  v.  Montgomery  Iron 
Works,  88  Ala.  323,  6  So.  701. 

Georgia. —  Schmidt  v.  Wambacker,  62  Ga. 
321. 

/ZZmots.— Eggleston  v.  Buck,  24  111.  262. 

Maryland. —  Hartlove  v.  Durham,  86  Md. 
689,  39  Atl.  617. 

Massachusetts. —  Knight  V.  New  England 
Worsted  Co.,  2  Cush.  271. 

Missouri. —  Sweeney  v.  Willing,  6  Mo.  174. 

New  York. —  Swan  Lamp  Mfg.  Co.  v. 
Brush-Swan  Electric  Light  Co.,  61  N.  Y. 
Super.  Ct.  11,  18  N.  Y.  Suppl.  869;  C.  B. 
Keogh  Mfg  Co.  r.  Eisenberg,  7  Misc.  79,  27 
N.  Y.  Suppl.  356  [affirmed  in  149  N.  Y.  592, 
44  N.  E.  1123];  Clark  i\  Fairchild,  22  Wend. 
576.  But  see  Wood  v.  Edwards,  19  Johns. 
205;  Robertson  v.  Lynch,  18  Johns.  451. 

North  Carolina. —  McRae  r.  Morrison,  35 
N.  C.  46. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  928. 

Against  guarantor. —  A  seller  cannot  main- 
tain indebitatus  assumpsit  on  a  collateral 
promise  guaranteeing  payment  of  goods  sold 
to  a  third  person,  but  must  declare  on  the 


special  undertaking.  Bickham  v.  Irwin,  3 
Yeates  (Pa.)  66. 

19.  Reynolds  v.  Cleveland,  4  Cow.  (N.  Y.) 
282,  15  Am.  Dec.  369;  McRae  v.  Morrison.  35 
N.  C.  46. 

But  if  the  credit  has  not  expired  assumpsit 
will  not  lie  in  the  absence  of  fraud.  Phelan 
V.  Cro-sby,  2  Gill  (Md.)  402. 

Balance  due  on  settlement. —  Although  as- 
sumpsit may  lie  upon  an  implied  promise  to 
pay  a  balance  found  due,  yet  it  does  not  pre- 
clude the  general  action  of  assumpsit  for 
goods  sold  and  delivered,  and  the  settlement 
may  be  used  as  evidence  to  regulate  the  sum 
recovered.    Clark  v.  Edgell,  26  Vt.  108. 

Failure  to  accept  goods. —  The  vendor, 
suing  for  breach  of  contract  of  sale  by  the 
vendee's  failure  to  accept  the  goods,  and 
bringing  the  action  before  all  the  purchase- 
money  is  due,  cannot  recover  on  the  common 
counts.  Worthington  f.  Staunton,  16  W.  Va. 
208. 

20.  Victor  Sewing  Mach.  Co.  v.  Weeks,  49 
Vt.  342. 

21.  Delaware. —  Pusey,  etc.,  Co  v.  Dodge, 
3  Pennew.  63,  49  Atl.  248;  Goldsmith  v. 
Greenly,  7  Houst.  371,  32  Atl.  250. 

Maine. —  Slayton  r.  McDonald,  73  Me.  50. 

Massachusetts. —  Baylies  r.  Fettyplace,  7 
Mass.  325.  But  see  Goodrich  v.  Lafflin,  1 
Pick.  57. 

Michigan. —  Pierson  v.  Spaulding,  61  Mich. 
90,  27  N.  W.  865. 

Missouri. —  Galwav  r.  Shields.  66  Mo.  313, 
27  Am.  Rep.  351. 

Nc}c  Hampshire. —  Ranlett  r.  Moore.  21 
N.  H.  336;  Mitchell  r.  Gile,  12  N.  H.  390. 

England. —  Rees  v.  Manner,  3  Smith  K.  B. 
119.  ■ 

Canada. —  Hoskins  r.  INIitcheson,  14  U.  C. 
Q.  B.  551  ;  Hill  r.  Stanton,  2  U.  C.  Q.  B.  149. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §§  929,  932. 

In  Vermont  the  cases  lay  down  a  contrary 
doctrine  and  hold  that  where  goods  are  sold 
or  services  are  performed  under  a  special  con- 
tract for  pa^^nent  in  other  goods  or  in  serv- 
ices, and  the  time  of  payment  has  elapsed  and 
paT^anent  has  not  been  made  according  to  the 
contract,  such  special  agreement  is  no  obstacle 
to  a  recovery  in  general  assumpsit  or  by  an 
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the  ,sale  is  for  money  or  its  equivalent,^-  or  for  a  note,  draft,  or  bill  of  exchange 
which  is  not  paid ;  and  thus  general!}^  whether  the  goods  are  sold  for  cash  or  a 
note,  draft,  or  other  secuiity  is  to  be  given,  on  the  failure  of  the  buyer  to  perform 
there  may  be  a  recovery  on  the  common  counts.^'* 

3.  Election  of  Remedy.  Where  the  buyer  has  been  guilty  of  fraud  in  inducing 
the  sale  the  right  of  the  seller  to  avoid  the  contract  and  recover  the  goods  is 
not  exclusive,  but  he  may  sue  in  contract  for  the  price;  ^®  but  a  suit  to  recover 
the  price  of  the  goods  sold  and  another  to  recover  the  goods  on  the  ground  of 
fraud  in  the  buyer  cannot  be  maintained  at  the  same  time,^^  and  if  the  seller 
rescinds  the  sale  he  cannot  recover  the  price  as  such;  and  while,  where  the  sale 
is  induced  by  fraud,  the  seller  may  declare  in  tort  or  contract,  having  made  his 
election  he  is  bound  by  it.^^  Other  proceedings  to  enforce  collection  of  the  debt, 
such  as  attachment,  do  not,  however,  affect  the  right  of  the  seller  to  bring  an 


action  on  book-account,  Kent  v.  Bowker,  38 
Vt.  148  [distinguishing  Mitchell  v.  Gile,  12 
N.  H.  390] ;  Waterman  v.  Stimpson,  24  Vt. 
508;  Porter  v.  Hunger,  22  Vt.  191;  Stearns 
V.  Haven,  16  Vt.  87;  Wainwright  v.  Straw, 
15  Vt.  215,  40  Am.  Dec.  675. 

22.  Pope  V.  Robinson,  1  Stew.  (Ala.)  415; 
Moppin  V.  ^tna  Axle,  etc.,  Co.,  41  Oonn.  27; 
Monticello  School  Town  r.  Grant,  104  Ind. 
168,  1  N.  E.  302. 

23.  Connecticut. —  Cummings  r.  Gleason,  72 
Conn.  587,  45  Atl.  353,  under  Practice  Book, 
p.  12,  §  1,  rule  2,  permitting  the  use  of  the 
common  counts  for  the  commencement  of  an 
action  when  tliere  is  an  appropriate  general 
statement  of  the  real  cause  of  action  on 
which  plaintiflF  relies. 

Illinois  —  McMillan  v.  Bethold,  35  111.  250. 

Indiana. —  Baldwin  Threlkeld,  8  Ind. 
App.  312,  34  K  E.  851,  35  N.  E.  841. 

Maine.— l\)o\  v.  Tuttle,  11  Me.  468,  26 
Am.  Dec.  552. 

Michigan. —  Gardner  v.  Gorham,  1  Dougl. 
507. 

Missouri. —  Sweeney  v.  Willing,  6  Mo.  174. 

Neiv  York. —  Guilford  r.  Mulkin,  85  Hun 
489,  33  N.  Y.  Suppl.  134;  Butler  v.  Haight, 
8  Wend.  535. 

Pennsylvania. —  Reid  v.  Morrison,  2  Watts 
&  S.  401;  Leas  v.  James,  10  Serg.  &  R.  307. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  931. 

Election  between  counts. —  Where  plaintiff 
counts  on  a  draft  or  bill  of  exchange  and  for 
goods  sold  and  delivered,  he  may  abandon  the 
count  on  the  draft  and  recover  under  the 
common  count.  Freas  v.  Truitt,  2  Colo.  489 ; 
Slocomb  V.  Lurty,  22  Fed.  Cas.  No.  12,949, 
Hempst.  431. 

Effect  of  fraud  of  buyer. —  Where  the 
buyer  gave  his  note  for  the  price,  but  sub- 
sequently by  fraud  and  misrepresentation  in- 
duced the  seller  to  give  up  the  note  on  pay- 
ment of  part  thereof,  the  latter  may  recover 
the  balance  in  an  action  for  goods  sold  and 
delivered.  Blodgett  v.  Webster,  24  N.  H.  91. 
But  it  is  held  that  where  there  is  an  express 
contract  to  take  a  note  for  the  goods,  which 
is  not  naid  ac  maturity,  no  agreement  to  pay 
in  money  can  be  implied  by  reason  of  the 
alleged  fraud  in  inducing  the  seller  to  take 
the  note.  Auger  r.  Thompson.  3  Ont.  App. 
19;  Sheriff  v.  McCoy,  27  U.  C.  Q.  B.  597. 

24.  7^ZM?oi9.— Dwyer  v.  Duquid,  70  111.  307. 
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loiva. —  Hall  v.  Hunter,  4  Greene  539. 
Massachusetts. —  Gray  i\  White,  108  Mass. 
228. 

Michigan. —  Stone  V.  Nichols,  43  Mich.  16, 
4  N.  W.  545;  Gibbs  v.  Blanchard,  15  Mich. 
292. 

New  Hampshire. —  Chamberlin  v.  Perkins, 
55  N.  H.  237. 

Neio  York. —  Oorlies  v.  Gardner,  2  Hall 
345;  Johnson  v.  Smith,  Anth.  N.  P.  81; 
Kingman  r.  Hotaling,  25  Wend.  423. 

United  States. —  Slocomb  r.  Lurty,  22  Fed. 
Cas.  No.  12,949,  Hempst.  431. 

See  43  Cent.  Dig.  tit.  "Sales,''  §§  930,  931. 

25.  See  supra,  VlII,  C,  2. 

26.  California. —  Seligman  v.  Kalkman,  8 
Cal.  207. 

Illinois. —  Fisher  i\  Brown,  111  111.  App. 
486. 

Kentucky. —  Dietz  v.  Sutcliffe,  80  Ky.  650. 

Maine. —  Hervey  v.  Harvey,  15  Me.  357. 

New  York. —  Heilbronn  r.  Herzog,  165 
N.  Y.  98,  58  N.  E.  759  [reversing  33  N.  Y. 
App.  Div.  311,  53  N.  Y.  Suppl.  841];  Wigand 
r.  Sichel,  4  Abb.  Dec.  592,  3  Keyes  120,  33 
How.  Pr.  174;  Roth  v.  Palmer,  27  Barb.  652; 
Talcott  V.  Rosenberg,  4  N.  Y.  St.  17;  Veller- 
man  v.  King.  2  Edm.  Sel.  Cas.  371;  Gary  v. 
Hotailing,  1  Hill  311,  37  Am.  Dec.  323. 

Oklahoma.— J Rm-aj  v.  Wolf,  4  Okla.  303, 
47  Pac.  496. 

South  Carolina. —  Bunch  v.  Smith,  4  Rich. 
581. 

Washington.— Ankenj  v.  Clark,  1  Wash. 
549,  20  Pac.  583. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  934. 

27.  Seligman  v.  Kalkman,  8  Cal.  207. 

28.  Folsom  v.  Cornell,  150  Mass.  115,  22 
N.  E.  705;  Allen  v.  Ford,  19  Pick.  (Mass.) 
217;  Stewart  v.  Huntington,  124  N.  Y.  127, 
26  N.  E.  289. 

29.  People  v.  Kelly,  1  Abb.  Pr.  N.  S. 
(N.  Y. )  432.  Compare  Wright  r.  Ritterman, 
4  Rob.  (N.  Y.)  704,  1  Abb.  Pr.  N.  S.  428, 
holding  that  one  who  brings  an  action  on  the 
contract  for  goods  fraudulently  purchased 
may  at  any  time  before  judgment  discon- 
tinue and  bring  tort  for  conversion. 

Estoppel. —  To  estop  one  who  has  been  in- 
duced by  false  representations  to  sell  goods 
from  suing  to  enforce  the  contract  and  re- 
cover the  price,  on  the  ground  that  by  inter- 
mediate acts  he  has  disaffirmed  it,  the  acts 
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action  for  the  price,  such  proceeding  being  in  affirmance  of  the  sale  and  not  incon- 
sistent with  another  suit  for  the  same  purpose;  but  ordinarily  an  action  for  the 
price  is  barred  by  an  action  in  replevin  to  recover  the  goods,  such  proceeding 
being  by  way  of  disaffirming  the  sale,^^  although  such  an  action  has  been  held  not 
to  be  barred  by  a  prior  action  in  replevin  where  such  action  has  been  voluntarily 
discontinued,^^  or  the  recovery  defeated  because  the  goods  have  passed  into  the 
hands  of  an  innocent  third  person,  the  replevin  suit  not  operating  in  such  event 
as  a  rescission  of  the  contract  of  sale.^^  The  seller  may  sue  for  the  price  or  for 
damages  where  there  has  been  a  breach  of  contract  by  the  buyer,^*  but  having 
elected  to  pursue  one  of  his  remedies  he  cannot  resort  to  the  other.^^  If  the  seller, 
induced  thereto  by  the  fraud  of  the  buyer,  takes  in  payment  a  note  of  a  third 
person,  or  other  security,  he  may  on  discovery  of  the  fraud  maintain  an  action 
for  goods  sold  and  delivered.^^ 

4.  Defense  and  Offsets  —  a.  Defense  —  (i)  In  General.  In  an  action  for 
the  price  of  goods  sold  defendant  may  interpose  as  a  general  rule  such  defenses  as 
are  open  in  actions  for  breach  of  contract  generally. Defendant  may  plead 
undue  influence,^^  or  a  compromise  of  the  claim  that  the  goods  have  been 
retaken  by  the  seller, or  were  delivered  in  payment  of  a  debt  due  the  alleged 


of  disaffirmance  must  have  been  effective,  and 
must  have  extended  to  the  entire  contract. 
Kinney  d.  Kiernan,  2  Lans.  (N.  Y. )  492 
[reversed  on  other  grounds  in  49  N.  Y.  164]. 

Where  a  vendor  of  personalty  sues  on  notes 
taken  for  the  purchase-price,  and  finds  that 
a  judgment  thereon  cannot  be  obtained  be- 
cause of  proceedings  in  bankruptcy,  he  may 
abandon  the  action,  and  sue  in  tort,  on  the 
ground  that  the  goods  were  obtained  by 
fraud.  Standard  Sewing  Mach.  Co.  v.  Alex- 
ander, 68  S.  C.  506,  47  S.  E.  711. 

30.  Grossman  v.  Universal  Rubber  Co.,  127 
N.  Y.  34,  27  N.  E.  40O,  13  L.  R.  A.  91  [re- 
versing 57  K  Y.  Super.  Ct.  459,  8  N.  Y. 
Suppl.  539].  See  also  Kingsbury  v.  Kettle, 
90  Mich.  476,  51  N.  W.  541. 

Concurrent  remedies. —  Where  the  seller  re- 
ceived notice  from  a  bank  that  the  purchaser 
had  deposited  the  price  of  the  goods  with  it, 
subject  to  the  seller's  order  when  the  goods 
were  delivered,  the  mere  fact  that  the  seller 
might  have  waived  the  bank's  promise  to  pay 
and  proceeded  against  the  funds  deposited  by 
purchaser,  by  garnishment  or  execution,  is 
no  defense  to  an  action  against  the  purchaser 
and  the  bank  for  the  purchase-price.  Austin 
Mfg.  Co.  V.  Decker,  109  Iowa  277,  80  N.  W. 
312. 

31.  Morris  v.  Rexford,  18  N.  Y.  552;  Wile 
V.  Brownstein,  35  Hun  (N.  Y.)  68;  Thomp- 
son V.  Fuller,  16  N.  Y.  486. 

32.  Bolton  Mines  Co.  v.  Stokes,  82  Md.  50, 
33  Atl.  491,  31  L.  R.  A.  789. 

33.  Ames  v.  Moir,  130  111.  582,  22  N.  E. 
535  [aifirmi?ig  27  111.  App.  88]. 

34.  Delaicare. —  Darby  V.  Hall,  3  Pennew. 
25,  50  Atl.  64;  Barr  r.  Logan,  5  Harr.  52. 

Illinois.— Bsig\ey  v.  Findlay,  82  111.  524. 

Kentucky. —  Cook  v.  Brandeis,  3  Mete.  555. 

Mississippi. —  American  Cotton  Co.  V.  Her- 
ring, 84  Miss.  693.  37  So.  117. 

Missouri. —  Dobbins  r.  Edmonds,  18  Mo. 
App.  307. 

Neto  Yor/c— Hunter  r.  WolsoU,  84  K  Y. 
549,  38  Am.  Rep.  544:  Mason  /-.  l)(H-kor.  72 
N.  Y.  595,  28  Am.  Rep.  190;  Bridgford  r. 


Crocker,  60  N.  Y.  627;  Hayden  v.  Demets, 
53  N.  Y.  420;  Dustan  v.  McAndrew,  44  N.  Y. 
72;  Baumann  v.  Moseley,  63  Hun  492,  18 
N.  Y.  Suppl.  563;  Merriam  v.  Kellogg,  58 
Barb.  445;  Levy  v.  Glassberg,  92  N.  Y. 
Suppl.  50;  Silver  i^.  Connolly,  12  N.  Y.  St. 
616. 

0/ito  — Hadly  v.  Pugh,  Wright  554. 

Pennsylvania. —  Clarke  v.  Dill,  8  Pa.  Gas. 
164,  11  Atl.  82. 

United  States.— Hughes  v.  U.  S.,  4  Ct.  CI. 
64. 

See  13  Cent.  Dig.  tit.  "  Sales,"  §§  918,  941. 

35.  Westfall  f.  Peacock,  63  Barb.  (N.  Y.) 
209;  Rinehart  v.  Olwine,  5  Watt  &  S.  (Pa.) 
157. 

36.  Hawkins  v.  Appleby,  2  Sandf.  (N.  Y.) 
421;  Pierce  v.  Drake,  15  Johns.  (N.  Y.)  475; 
Bell  v.  Ballance,  12  N.  C.  391.  And  see 
Cochran  v.  Cummings,  4  Dall.  (Pa.)  250,  1 
L.  ed.  820;  Loomis  v.  Wainwright,  21  Vt. 
520. 

But  a  mere  expression  of  opinion  as  to  the 
solvency  of  the  maker  of  the  note,  although 
false,  is  not  such  fraud  as  will  entitle  the 
seller  to  sue  for  the  price.  Homer  v.  Per- 
kins, 124  Mass.  431,  26  Am.  Rep.  677. 

37.  See,  generally,  Contracts,  9  Cyc.  693. 

38.  Sour  Mash  Distilling  Co.  v.  Cavanagh, 
4  Pa.  Co.  Ct.  373. 

39.  Rumpp  r.  Brandeis,  1  Wkly.  Notes 
Cas.  (Pa.)  111. 

An  offer  of  compromise  by  the  seller  re- 
jected by  the  buyer  is  no  defense  to  an  action 
for  the  price.  Drucklieb  r.  Universal  Tobacco 
Co.,  106  N.  Y.  App.  Div.  470,  94  N.  Y.  Suppl. 
777. 

40.  Morris  v.  Rexford,  IS  N.  Y.  552;  Case 
V.  Boughtoii,  11  Wend.  (N.  Y.)  106. 

Conversion  by  the  seller,  of  goods  sold, 
after  delivery,  does  not  prevent  recovery  by 
liim  of  tlio  i)iircliasi'-prico.  the  Ini^^er  not  hav- 
ing couuler-clainiod  for  the  conversion. 
Salomon  r.  (\)rbett,  38  N.  Y.  Ap]).  Div.  262. 
57        V.  Sup])!.  IS. 

Notice  not  to  remove  property  without  pay- 
ment.—  It   is  no   defense  to  an  action  for 
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buyer;    that  they  were  purchased  from  another  who  had  both  title  and  possession/^ 
or  were  not  those  purchased  and  were  rejected  by  the  purchaser;    that  they  were 
returned  to  the  seller  and  received  by  him  without  objection;    or  that  the  seller 
failed  to  repair  as  agreed. ''^   But  it  is  no  defense  that  there  is  a  dispute  between 
joint  owners  as  to  their  title;     that  the  goods  were  destroyed  after  dehvery; 
that  the  purchase  was  improvident,  the  buyer  being  overpersuaded  thereto ; 
that  the  sale  by  which  the  seller  acquired  title  was  in  fraud  of  creditors;  that 
there  was  a  delay  in  the  dehvery  of  the  goods,  unless  damage  resulted  therefrom; 
or  that  payment  was  made  to  a  third  person  by  mistake,^^  and  delay  in  presenting 
a  check  given  in  payment  is  not  a  defense  in  the  absence  of  prejudice  from  the 
delay.^^    A  plea  of  payment  not  expressly  or  by  implication  applied  to  the 
particular  transaction  is  not  available,^^  and  in  the  absence  of  an  agreement  for  a 
specific  quantity  a  deficiency  in  quantity  is  not  a  defense;^*  and  while  the  buyer 
may  have  been  entitled  to  inspection  before  acceptance  it  is  no  defense  that  he 


the  price  of  two  buildings  sold  on  credit, 
one  of  which  has  been  removed  by  the  pur- 
chaser, that  before  the  expiration  of  the  term 
of  credit  the  seller  gave  him  notice  not  to 
remove  the  other  until  the  price  was  paid, 
such  notice  not  preventing  defendant  from 
removing  the  property.  The  case  might  be 
otherwise,  however,  if  plaintiff  had  actually 
prevented  defendant  from  removing  the  prop- 
erty, and  retained  it  in  his  possession.  Dem- 
mon  V.  Locke,  2  Gray  (Mass.)  183. 

41.  Thieme  v.  Henderson,  82  N.  Y.  App. 
Div.  566,  81  N.  Y.  Suppl.  543. 

42.  Sheridan  First  Nat.  Bank  v.  C.  D. 
Woodworth  Co.,  7  Wyo.  11,  49  Pac.  406, 
M^here  plaintiff  who  was  not  in  possession 
claimed  under  an  invalid  bill  of  sale. 

43.  Perkins  Windmill  Co.  v.  Kelly,  141 
Mich.  459,  104  N.  W.  663. 

44.  Warder,  etc.,  Co.  v.  Fischer,  110  Wis. 
363,  85  K  W.  968. 

45.  Blount  V.  Edison  General  Electric  Co., 
106  Ga.  197,  32  S.  E.  113. 

But  when  the  agreement  to  repair  is  a 
subsequent,  independent,  voluntary  agree- 
ment, it  cannot  be  relied  on  as  a  defense. 
Buntain  r.  Button,  21  111.  190. 

46.  Hobkirk  v.  Green,  26  Misc.  (N.  Y.)  18, 
55  N.  Y.  Suppl.  605. 

47.  Hayes  v.  Gross,  9  N.  Y.  App.  Div.  12, 
40  N.  Y.  Suppl.  1098  [affirmed  in  162  N.  Y. 
610,  57  N.  E.  1112], 

48.  Fowell  V.  Frice,  111  Mo.  App.  320,  85 
S.  W.  924.  See  Furber  v.  Fogler,  97  Me.  585, 
55  Atl.  514,  holding  that,  in  the  absence  of 
fraud,  a  party  cannot  interpose  as  a  defense 
that  the  property  was  not  worth  what  he 
supposed  it  to  be. 

49.  Cudd  V.  Williams,  39  S.  C.  452,  18 
S.  E.  3;  Sheridan  First  Nat.  Bank  v.  C.  D. 
Woodworth  Co.,  7  Wyo.  11,  49  Pac.  406. 

That  the  amount  due  was  by  agreement 
retained  in  fraud  of  the  seller's  creditors  is 
not  a  good  defense,  as  such  agreement  did 
not  relieve  him  of  liability  to  account  for  it. 
Block  V.  Darling,  140  U.'  S.  234,  11  S.  Ct. 
832,  35  L.  ed.  476. 

50.  Jones  v.  Maxton,  197  111.  248,  64  N.  E. 
328  [affirminq  100  111.  App.  201];  Nash  v. 
Weidenfeld,  41  N.  Y.  App.  Div.  511,  58  N.  Y. 
Suppl.  009   \affirmed  in  166  N.  Y.  612,  59 
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N.  E.  1127] ;  Blakeslee  Mfg.  Co.  2?.  Hilton,  18 
Pa.  Co.  Ct.  553. 

Route  of  shipment. —  Where  lumber  was 
ordered  to  be  shipped  in  accordance  with  the 
shipping  directions,  and  the  freight  rate  was 
the  same  by  either  of  the  routes,  that  by 
which  defendants  directed  the  lumber  to  be 
shipped,  and  that  by  which  it  was  actually 
shipped,  and  defendant  suffered  no  damages 
by  reason  of  the  failure  of  plaintiffs  to  ship 
it  in  compliance  with  its  directions,  the 
breach  of  the  contract  is  not  vital,  but  is 
damnum  ahsque  injuria.  Anaconda  "Copper 
Min.  Co.  V.  Houston,  107  111.  App.  183.  See 
also  Christner  v.  John,  2  Pa.  Super.  Ct.  78, 
holding  that  a  mistake  in  addressing  a  ship- 
ment made  on  the  purchaser's  order,  to  a 
third  person,  is  no  defense,  where  the  goods 
were  in  fact  received  and  used  by  such  person. 

51.  Headley  Lumber  Co.  v.  Cranford, 
(Miss.  1905)  38  So.  548;  Cobb  v.  Beall,  1 
lex.  342. 

52.  Fritz  v.  Kennedy,  119  Iowa  628,  93 
N.  W.  603. 

53.  Morgan  v.  Hayes,  98  Wis.  313,  73 
N.  W.  786. 

54.  Brown  v.  Anderson,  77  Cal.  236,  19 
Pac.  487,  holding  that  where  plaintiff  agreed 
to  sell  to  defendant,  for  a  gross  sum,  all 
the  prunes  and  other  fruits  "  that  may  grow 
or  be  produced  during  the  year  1884,"  on  a 
certain  farm,  plaintiff  could  recover  the  full 
simi,  although  the  crop  was  an  almost  total 
failure  in  respect  to  quantity.  See  also 
United  Fruit  Co.  v.  Bisese,  25  Pa.  Super  Ct. 
170,  holding  that  where  the  purchaser  of 
fruit  refuses  to  pay  for  it  solely  on  the 
ground  that  the  fruit  was  frozen  on  its  ar- 
rival, he  cannot  subsequently,  in  an  action 
against  him  for  the  purchase-money,  allege 
as  a  ground  for  refusal  that  the  quantity 
sent  was  in  excess  of  the  quantity  ordered. 

The  buyer  could  not  plead  estoppel  on  the 
theory  of  voluntary  payment  where,  on  a 
sale  of  gold,  the  purchaser  claimed  that  the 
proper  quantity  had  not  been  delivered  and 
the  seller  under  protest  delivered  enough  to 
make  up  the  alleged  deficiency,  in  an  action 
for  the  price  of  the  amount  so  delivered. 
Meyer  r.  Clark,  45  N.  Y.  285  lafirming  2 
Daly  497 1, 
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was  refused  inspection  until  payment  of  freight  and  delivery  by  carrier.^^  The 
bu3^er  cannot  rely  on  a  breach  of  agreement  due  to  his  fault  or  his  request.^'  In 
assumpsit  on  the  implied  contract  for  goods  sold  and  delivered  and  retained  by 
the  purchaser,  defendant  cannot  plead  in  bar  an  express  contract  of  sale  and  its 
breach;  and  when  the  contract  is  divisible  a  breach  as  to  a  part  thereof  is  no 
defense  to  an  action  for  the  price  of  goods  actually  delivered  in  accordance  with 
the  contract. 

(ii)  Misrepresentation  or  Fraud.  Praud  and  misrepresentation  on  the 
part  of  the  seller  inducing  the  sale  may  be  ple.aded  in  defense  to  an  action  for  the 
price;  but  where  the  buyer  accepts  a  bill  of  sale  without  warranty  which  shows 
on  its  face  that  he  took  at  his  own  risk,  he  cannot  defend  a  suit  on  a  note  given 
for  the  purchase-money,  on  the  ground  of  misrepresentation  without  fraud. 
To  be  available  as  a  defense  it  is  not  necessary  that  the  fraud  should  have  been 
the  sole  inducement. The  fact  that  the  buyer  has  brought  suit  against  the 
seller  for  fraud  inducing  the  sale  does  not  preclude  him  from  pleading  the  fraud 
in  an  action  on  the  note  given  for  the  price. 

(ill)  Failure  of  Consideration  —  (a)  In  General.  It  may  be  pleaded 
in  defense  to  an  action  for  the  price  that  thene  has  been  an  entire  failure  of  con- 
sideration,^^ as  for  example  where  the  goods  are  worthless,  or  worthless  for  the 


55.  Trenton  Kubber  Co.  v.  Small,  3  Pa. 
Super.  Ct.  8,  39  Wkly.  Notes  Cas.  281. 

56.  Hayden  v.  Frederickson,  59  Nebr.  141,  80 
N.  W.  494  (where  the  buyer  refused  to  join 
with  the  seller  in  making  an  inventory  as  pro- 
vided in  the  contract);  Kenniston  v.  Ham,  29 
N.  H.  507  (where  the  buyer  revoked  the  au- 
thority of  a  third  person  to  determine  the 
value  of  the  goods).  And  see  Crocker  v. 
Muller,  40  Misc.  (N.  Y.)  685,  83  N.  Y.  Suppl. 
189,  holding  that  defendant  cannot  defeat  an 
action  for  the  price  of  a  book  he  ordered, 
because  it  did  not  contain  a  biographical 
sketch  of  his  life;  the  contract  providing 
til  at  he  was  to  send  the  data  to  plaintiff 
Vi'ithin  a  certain  time,  and  he  testifying 
merely  that  he  mailed  it,  without  showing 
to  whom  or  when,  or  that  the  postage  was 
paid. 

Where  a  buyer  contracted  to  use  the 
materials  purchased  exclusively  in  its  own 
trade,  the  seller's  failure  to  fill  orders  for 
materials  intended  in  whole  or  in  part  for 
delivery  to  third  parties  pursuant  to  con- 
tracts made  with  them  is  no  defense.  Trin- 
idad Aspnalt  Mfg.  Co.  v.  Trinidad  Asphalt 
Kefining  Co.,  119  Fed.  134,  55  C.  C.  A. 
566. 

57.  De  Witt  v.  Culpepper,  66  S.  C.  467, 
45  S.  E.  1,  where  the  seller  agreed  to  adver- 
tise the  goods  but  the  advertisement  was 
stopped  at  the  buyer's  request 

58.  Dalton  v.  feunn,  137  Ala.  175,  34  So. 
841. 

59.  Indian  Mountain  Jellico  Coal  Co.  v. 
Asheville  Tc^  etc.,  Co.,  134  N.  C.  574,  47 
S.  E.  116. 

60.  California. —  Flint  v.  Lyon,  4  Cal.  17. 
Illinois. —  Ray  v.  Virgin,  12  111.  216. 
Indiana. —  Davis  v.  Jackson,  22  Ind.  233 ; 

Matlock  V.  Todd,  19  Ind.  130. 

KentucJcv. — Thornton  v.  Johnson,  2  B. 
Mon.  459. 

Mississippi. —  ITarman  r.  Sanderson,  6 
Sm.  &  M.  U,  45  Am.  Dec.  272. 


Missouri. —  Barron  v.  Alexander,  27  Mo. 
530. 

Pennsylvania. —  Rumsey  v.  Shaw.  212  Pa. 
St.  576,  61  Atl.  1109;  Krumbhaar  Birch, 
83  Pa.  St.  426;  Weimer  v.  Clement,  37  Pa. 
St.  147,  78  Am.  Dec.  411;  Price  v.  Lewis,  17 
Pa.  St.  51,  55  Am.  Dec.  536. 

Tennessee. —  Keely  v.  Turbeville,  11  Lea 
339. 

Texas. —  Hallwood  Cash  Register  Co.  v. 
Berry,  35  Tex.  Civ.  App.  554,  80  S.  W.  857. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  966. 

The  fact  that  the  buyer  failed  to  comply 
with  his  agreement  to  execute  a  mortgage  to 
secure  his  note  for  the  unpaid  part  of  the 
price  does  not  preclude  him  from  relying  on 
^'raudulcnt  representations  by  the  seller  as  a 
defense  to  an  action  on  the  note.  Cash  v. 
Delong,  53  S.  W.  1037,  21  Ky.  L.  Rep.  1063. 

61.  Stewart  v.  Bradford,  26  Ala.  410. 

63.  Rice  v.  Gilbreath,  119  Ala.  424,  24  So. 
421. 

63.  Smith  v.  Carlson,  36  Minn.  220,  30 
N.  \V.  761;  Wiltsie  v.  Northam,  3  Bosw. 
(N.  Y.)  162. 

64.  California.— Flint  v.  Lyon,  4  Cal.  IJ. 
Illinois. —  Oertel  v.  Schroeder,  48  111.  13*3. 
Nebraska. —  Warder,  etc.,  Co.  u.  Myers,  70 

Nebr.  15,  96  N.  W.  992. 

New  York. —  Delafield  r.  De  Grauw,  9 
Bosw.  1. 

South  Carolina.— Mutlock  r.  Gibson,  8 
Rich.  437. 

Vermont. —  Morrill  r.  Aden,  19  Vt.  505. 

See  43  Cent.  Dig.  tit.  "  Sales."  §  962  et  scq. 

Destruction  of  property. — A  purchaser  of 
goods  under  an  agreement  that  no  property 
therein  shall  pass  until  it  is  paid  for  cannot 
set  up,  as  a  defense  to  notes  given  for  the 
purchase-price,  a  total  failure  of  considera- 
tion, or  a  partial  ascertained  failure,  on  the 
destruction  by  fire  of  the  goods  some  time 
after  thoy  liutl  Iummi  set  up  and  uswl  in  tlio 
haver's  in  ill.  (^oldic,  etc.,  Co.  r.  llar)u'r.  IJ  1 
Ont.  284. 
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purpose  for  which  sold;  but  the  buyer  cannot  plead  that  the  article  was  worth- 
less where  he  accepted  it  after  inspection  or  trial,  and  there  is  no  fraud  on  the 
part  of  the  seller.  So  too  where  a  note  or  bill  of  exchange  is  given  for  the  price 
a  failure  to  deliver  is  a  failure  of  consideration  constituting  a  defense  to  an  action 
on  the  note.^^  But  a  partial  failure  of  consideration  is  not,  in  the  absence  of 
fraud  or  warranty,  an  absolute  defense,®^  but  may  be  shown  to  defeat  recovery 


Injunction  will  lie  to  restrain  an  action  on 
a  note  given  for  the  purchase-price  where 
there  is  an  entire  failure  of  consideration. 
Ewing  V.  Chase,  2  Del.  Ch.  278. 

The  fact  that  plaintiff  had  wrongfully 
foreclosed  a  mortgage  given  to  secure  the 
price,  and  caused  the  goods  to  be  sold,  did 
not  constitute  a  total  failure  of  considera- 
tion.   Juchter  v.  Boehm,  63  Ga.  71. 

A  renewal  of  a  note  given  for  the  purchase- 
price  with  knowledge  of  the  quality  of  the 
goods  is  a  waiver  of  the  defense  of  failure 
of  consideration.  American  Car  Co.  v.  At- 
lanta St.  R.  Co.,  100  Ga.  254,  28  S.  E.  40. 

The  fact  that  defendant  has  made  partial 
payments  does  not  estop  him  from  pleading 
failure  of  consideration.  Danforth  V.  Crook- 
shanks,  68  Mo.  App.  311. 

65.  Georgia.—  Coates  v.  Cook,  101  Ga.  586, 
28  S.  E.  982;  Cochran  v.  Jones,  85  Ga.  678, 
11  S.  E.  811. 

Illinois.— Be^vi  v.  Williams,  16  111.  69. 

Iowa. —  McCormick  Harvesting  Mach.  Oo. 
V.  Brower,  94  Iowa  144,  62  N.  W.  700. 

Missouri  —  Murphy  V.  Gay,  37  Mo.  535; 
Barr  v.  Baker,  9  Mo.  850;  Schoenberg  V. 
Loker,  88  Mo.  App.  387. 

OklaJioma. —  Frick  v.  Reynolds,  6  Okla. 
638,  52  Pac.  391,  holding  also  that  a  defense 
of  failure  of  consideration  for  two  notes 
given  as  part  consideration  for  a  horse  which 
was  falsely  represented  to  be  sound,  and 
which  died  soon  after  the  sale,  if  it  prevails, 
goes  to  the  whole  of  the  notes,  and  does  not 
require  any  proof  of  value  to  warrant  the 
jury  in  determining  that  the  horse  was 
worthless. 

Texas. —  Hallwood  Cash  Register  Co.  v. 
Berry,  35  Tex.  Civ.  App.  554,  80  S.  W. 
857. 

To  sustain  a  plea  of  failure  of  considera- 
tion on  a  sale  of  fertilizer  on  the  ground 
that  the  fertilizer  was  worthless  it  must  ap- 
pear that  the  poor  crop  resulted  from  the 
worthlessness  of  the  fertilizer.  Wilcox  V. 
Howard,  51  Ga.  298. 

The  buyer  is  liable  for  the  price  agreed  to 
be  paid  for  worthless  stock  of  a  corporation 
in  the  absence  of  fraud,  where  he  receives 
that  for  which  he  contracted,  although  it 
was  known  by  the  seller  to  be  worthless. 
Flunting  i\  Downer,  151  Mass.  275,  23  N.  E. 
832;  Peck  Colorado  Co.  v.  Stratton,  95  Fed. 
741.    See  Shirts  v.  Irons,  37  Ind.  98. 

Estoppel  to  allege  worthlessness. —  The 
purchaser  of  an  interest  in  a  patent,  who 
has  in  his  turn  assigned  it  to  a  third  party 
for  a  valuable  consideration,  cannot,  in  the 
absence  of  warranty  or  fraudulent  representa- 
tion, defend  an  action  for  the  purchase- 
money,  on  the  g]-ouiid  of  tlie  worthlessness  of 
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the  patent.  Thomas  v.  Quintard,  5  Duer 
(N.  Y.)  80.  But  see  Live  Stock  Co.  v.  White, 
90  Mo.  App.  498,  holding  that  the  fact  that 
a  purchaser  of  certain  goods  with  the  right  to 
sell  them  in  a  certain  county  made  several 
sales  will  not  estop  him  to  show  that  the 
goods  were  worthless,  when  sued  for  the  pur- 
chase-price, and  their  worthlessness  will  be 
a  question  for  the  jury. 

Article  still  in  use. —  In  an  action  on  a  note 
given  for  the  price  of  a  traction  engine,  a 
plea  of  a  total  failure  of  consideration,  in 
that  tiie  machine  was  worthless,  is  not  sus- 
tained when  defendant  admits  that  he  still 
has  the  engine  in  use,  that  it  would  make 
steam  enough  to  saw  wood,  and  that  he  has 
threshed  with  it  since  commencement  of  the 
suit.    Belden  v.  Church,  23  111.  App.  473. 

66.  Deifendorff  v.  Gage,  7  Barb.  (N.  Y.) 
18;  Thomas  Mfg.  Co.  v.  Griffin,  16  Tex.  Civ. 
App.  188,  40  S.  W.  755;  Haley  v.  Manning, 
2  Tex.  Civ.  App.  17,  21  S.  W.  711. 

67.  California. —  Plate  v.  Vega,  31  Cal. 
383. 

Florida. —  Stafford  v.  Anders,  8  Fla.  34. 
Illinois.—  Corwith  v.  Colter,  82  111.  585. 
Indiana. —  Barnes  v.  Stevens,  62  Ind.  226. 
Kentucky. — Streshley  v.  Powell,  12  B.  Mon. 
178. 

Minnesota. —  Deering  Harvester  Co.  v.  Mel- 
heim,  83  Minn.  359,  86  N.  W.  348. 

New  York. —  Murphy  v.  Lippe,  35  N.  Y. 
Super.  Ct.  542;  Bell  v.  Spotts,  50  How.  Pr. 
162  [affirmed  in  40  N.  Y.  Super.  Ct.  552]. 

Pennsylvania. —  Pittsburgh  Second  Nat. 
Bank  v.  Anderson,  14  Pa.  Co.  Ct.  513. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  964. 

Modification  of  contract. — Where  a  con- 
signee, not  being  pleased  with  the  goods 
shipped,  had  ordered  them  stopped  at  a  cer- 
tain place,  and  then  agreed  to  take  the  goods 
on  condition  that  the  consignor  would  fur- 
nish other  articles  in  exchange  for  such  as 
might  prove  unsalable,  the  agreement  does 
not  impose  on  the  consignor  the  duty  to  de- 
liver the  goods,  so  that  his  failure  to  do  so 
did  not  constitute  a  failure  of  consideration 
Richardson  v.  Comstock,  21  Ark.  69. 

68.  Alabama. —  Ricks  v.  Dillahunty,  8 
Port.  133. 

California. —  Blumenthal  v.  Greenberg,  130 
Cal.  384,  62  Pac.  599. 

Connecticut. —  Drew  v.  Roe,  41  Conn.  41. 

Illinois. —  Richards  v.  Betzer,  53  111.  466 ; 
Stocks  Scott,  89  111.  App.  615  [affirmed 
in  188  111.  266,  58  N.  E.  9901;  Dearborn 
Foundry  Co.  v.  Rielly,  79  111.  App.  281; 
Brewer  v.  Christian,  9  111.  App.  57. 

Maine. — ■  Furber  r.  Fogler,  97  Me.  585,  55 
Atl.  514. 

New  York. —  Welling      Ivoroyd  Mfg.  Co., 
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pro  tanto]  and  a  defendant  sued  on  an  implied  assumpsit  for  goods  sold  and 
delivered  may  show  that  the  contract  price  is  not  the  reasonable  value,  although 
such  contract  price  is  prima  facie  evidence  of  such  value, ''^  and  if  partial  dehvery 
is  made  failure  to  dehver  the  balance  is  a  partial  failure  of  consideration  con- 
stituting a  good  defense  as  to  the  part  not  deUvered.^^  But  the  fact  that  agree- 
ments made  by  the  seller  which  have  not  been  fulfiUed  constituted  additional 
considerations  for  the  purchase  will  not  avail  to  defeat  an  action  for  the  price 
where  the  value  of  such  considerations  is  unliquidated  and  no  particular  part 
of  the  money  to  be  paid  was  apportioned  to  them.'^- 

(b)  By  Failure  of  Title.  If  there  is  an  absolute  failure  of  title  by  reason  of 
which  the  goods  are  taken  from  the  possession  of  the  purchaser  and  lost  to  him 
there  is  an  entire  failure  of  consideration  constituting  a  defense  to  an  action 
for  the  price;  but  want  of  consideration  on  the  ground  of  failure  of  title  is  no 
defense,  so  long  as  the  buyer  is  not  disturbed  in  his  possession  of  the  goods,'* 


15  N.  Y.  App.  Div.  116,  44  N.  Y.  Suppl.  374 
[affirmed  in  162  N.  Y.  599,  57  N.  E.  1128]  ; 
Smadback  v.  Wolffe,  21  Misc.  82,  46  N.  Y. 
Suppl.  968. 

Worth  Carolina. —  Max  v.  Harris,  125  N.  C. 
345,  34  S.  E.  437;  Johnston  v.  Smith,  86 
N.  C.  498;  Winslow  V.  Wood,  70  N.  C.  430; 
Baines  v.  Drake,  50  N.  C.  153;  McEntyre  v. 
McEntyre,  34  N.  C.  299. 

North  Dakota. — ■  International  Soc.  v.  Hil- 
dreth,  11  N.  d.  262,  91  N.  W.  70. 

Ohio. —  Simmons  Hardware  Co.  v.  Bucket 
Pump  Co.,  18  Ohio  Cir.  Ct.  878,  10  Ohio 
Cir.  Dec.  285. 

Pennsylvania. —  Eagan  v.  Call,  34  Pa.  St. 
236,  75  Am.  Dec.  653;  Butz  v.  Manwiller,  2 
Woodw.  260. 

Ferm on^.—  BIaney  v.  Pelton,  60  Vt.  275, 
13  Atl.  564;  Morriil  v.  Aden,  19  Vt.  505. 

United  States. —  Elminger  r.  Drew,  8  Fed. 
Cas.  No.  4,416,  4  McLean  388. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  964  et 
seq. 

Defect  due  to  fault  of  buyer. —  The  failure 
to  put  on  the  goods  certain  printed  matter, 
to  be  communicated  by  defendants  before  the 
time  for  delivery,  is  not  a  defense  where  de- 
fendants had  never  made  any  such  communi- 
cation, but  disputed  the  contract,  and  abso- 
lutely refused  to  receive  the  goods.  Kauf- 
man V.  Canary,  21  Misc.  (N.  Y.)  302,  47 
N.  Y.  Suppl.  152. 

69.  Massachusetts. —  Perley  r.  Balch,  23 
Pick.  283,  34  Am.  Dec.  56;  Harrington  v. 
Stratton,  22  Pick.  510. 

Missouri. —  Aultman  v.  Hunter,  82  Mo. 
App.  632;  Danforth  V.  Crookshanks,  68  Mo. 
App.  311. 

Neio  Jersey. — Bouker  v.  Pvandles,  31  N.  J.  L. 
335. 

Texas. —  Nations  v.  Thomas,  25  Tex.  Suppl. 
221. 

Washington. —  Bay  View  Brewing  Co.  v. 
Tecklenberg,  19  Wash.  469,  53  Pac.  724. 

Wisconsin. —  Herman  p.  Gray,  79  Wis.  182, 
48  N.  W.  113. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  962  et 
seq. 

Reduction  to  be  determined  by  agreement. 

—  A  provision  in  the  contract  that  there 
should  be  a  reduction  from  the  price  of  any 


old  or  damaged  goods,  such  reduction  is  to 
be  agreed  upon  by  the  parties,  cannot  be 
enforced  where  there  is  no  evidence  that, 
after  the  delivery  of  the  goods  to  the  jsur- 
chaser,  and  before  their  appropriation  by 
him  to  his  own  use,  he  either  agreed  upon 
or  demanded  of  the  seller  that  an  agreement 
be  made  as  to  the  amount  to  be  deducted. 
Underwood  v.  Caldwell,  102  Ga.  16,  29  S.  E. 
164. 

70.  Redman  v.  Adams,  165  Mo,  60,  65  S.  W. 
300. 

71.  Stafford  v.  Anders,  8  Fla.  34. 

72.  Peck  Colorado  Co.  v.  Stratton,  95  Fed. 
741. 

73.  Sturges  v.  Miller,  80  111.  241;  Linton 
V.  Porter,  31  111.  107;  Kennebec  Log  Driving 
Co.  V.  Burrill,  18  Me.  314;  Freligh  v.  Piatt, 
5  Cow.  (N.  Y.)  494. 

Wrongful  taking  of  property.— The  fact 
that  a  sawmill  for  the  price  of  which  plain- 
tiff sued  had  been  wrongfully  taken  from 
defendants  after  they  had  used  it  for  three 
years  does  not  support  a  plea  of  failure  of 
consideration,  there  being  no  complaint  of 
the  original  transaction.  Aultman,  etc.,  Co. 
V.  Mead,  109  Ky.  583,  60  S.  W.  294,  22  Ky. 
L.  Rep.  1189. 

Injunction  against  seller. —  In  an  action  by 
the  seller  of  logs  to  recover  their  price  from 
the  buyer,  where  the  buyer  alleged  non-de- 
livery because  of  proceedings  enjoining  the 
seller  from  selling  and  delivering  the  logs, 
defendant  may  show  such  injunction  proceed- 
ings by  producing  a  certified  copy  of  the 
record,  notwithstanding  the  buyer  was  not  a 
party  to  such  suit,  where  he  was  served  with 
a  copy  of  the  injunction.  Cogar  r.  Burns 
Lumber  Co.,  46  W.  Va.  256,  33  S.  E.  219. 

Purchase  of  encumbrance  by  buyer. — Where 
a  seller  agrees  to  deliver  logs  free  from  all 
encumbrances,  the  buyer  cannot,  by  purchas- 
ing an  encumbrance,  defeat  the  seller's  re- 
covery, when  he  has  delivered  logs  enough  at 
the  contract  price  to  pay  off  the  encum- 
brance and  leave  a  balance  due.  Gordon 
Cleveland  Sawmill,  etc.,  Co..  123  :\rich.  430. 
82  N.  W.  230. 

74.  Alahauia. —  Johnson  r.  Oehmig,  95  Ala. 
189,  10  So.  430,  36  Am.  St.  Rep.  204;  Ogburn 
f.  Ogburn,  3  Port.  126. 
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unless,  the  seller  Avas  guilty  of  fraud  in  relation  to  the  title,  in  which  event  actual 
loss  of  possession  is  held  not  to  be  essential.  It  is  no  defense  if  he  surrenders 
the  property,  without  proof  that  the  alleged  superior  title  was  in  fact  paramount;  ^® 
but  if  the  purchaser  to  avoid  suit  pays  the  price  to  the  claimant  it  will  be  a  defense 
on  proof  that  the  title  was  in  fact  in  such  claimant;  and  if  the  buyer  has  extin- 
guished the  claimant's  title  by  payment  of  less  than  the  purchase-price,  he  will 
be  allowed  an  abatement  to  the  amount  which  he  paid  to  perfect  the  title.  ^®  If 
payment  of  an  encumbrance  is  part  of  the  purchase-price,  there  is  no  failure  of 
consideration.'^^ 

(iv)  Condition  Precedent  to  Interposition  of  Defense. If  the 
defense  of  fraud  is  set  up  to  defeat  the  action,  there  must  be  a  rescission  of  the 
contract  by  the  buyer, and  a  return  or  offer  of  return  of  the  goods, unless  they 
are  worthless. So  too  if  defects  in  quality  are  urged  in  defense  there  must  be 


Georgia. —  Huffman  Min.,  etc.,  Co.  v.  Greor- 
gia,  etc.,  Min.  Co.,  116  Ga.  701,  43  S.  E.  74. 

Illinois. —  Linton  V:  Porter,  31  111.  107. 

Indiana. —  Conard  v.  Dowling,  8  Blackf . 
38. 

Maine. —  Kennebec  Log  Driving  Co.  v.  Bur- 
rill,  18  Me.  314. 

Blississippi. —  Headley  Lumber  Co.  v.  Cran- 
ford,  (1905)  38  So.  548. 

Neio  Hampshire. —  Springfield  v.  Drake,  58 
N.  H.  19. 

Neio  Yorfc.— McGiffin  v.  Baird,  62  N.  Y 
329;  Rundle  v.  Gordon,  27  N.  Y.  App.  Div. 
452,  50  N.  Y.  Suppl.  353 ;  Freligh  v.  Piatt,  5 
Cow.  494.  And  see  Seymour  v.  Montgomery, 
4  Abb.  Dec.  207,  1  Keyes  463. 

North  Carolina. — Webster  v.  Laws,  89  N.  C. 
224. 

South  Carolina. —  Watts  v.  Buck,  1  Strobh. 
291. 

See  44  Cent.  Dig.  tit.  "  Sales,"  §  967. 

But  see  Estelle  v.  Peacock,  48  Mich.  469, 
12  N.  W.  659,  holding  that,  although  the 
vendee  of  personal  property  retains  and  con- 
verts it  to  his  own  use,  he  may  resist  a  suit 
for  the  purchase-price  on  the  ground  that 
his  vendor  had  no  title,  where  the  claimant 
himself,  to  save  a  multiplicity  of  suits,  has 
assumed  the  defense  under  an  arrangement 
that  the  vendee  shall  pay  him  for  the  prop- 
erty if  the  defense  prevails. 

Infringement  of  patent.— The  mere  fact 
that  it  is  claimed  that  the  article  sold  is  an 
infringement  of  a  patent  is  not  such  a  fail- 
ure of  title  as  will  avail  the  purchaser  who 
has  had  the  undisturbed  use  and  possession 
of  the  article.  Lowman  v.  Excelsior  Stove  Pat- 
tern Co.,  104  Ala.  367,  16  So.  17;  Geist  v. 
Stier,  134  Pa.  St.  216,  19  Atl.  505;  Con- 
sumers' Gas  Co.  V.  American  Electric  Constr. 
Co.,  50  Fed.  778,  1  C.  C.  A.  663  [affirming 
47  Fed.  43]. 

75.  Johnson  v.  Oehmig,  95  Ala.  189,  10 
So.  430,  36  Am.  St.  Rep.  204;  Southwestern 
R.  Co.  V.  Papot,  67  Ga.  675 ;  Case  v.  Hall,  24 
Wend.  (N.  Y.)  102,  36  Am.  Dec.  605. 

76.  Cargill  v.  Walker,  1  Stew.  &  P.  (Ala.) 
223. 

77.  Matheny  v.  Mason,  73  Mo.  677,  39  Am. 
Rep.  541.  But  see  Vibbard  v.  Johnson,  19 
Johns.  (N.  Y.)  77,  holding  that  payment 
must  have  been  compelled  by  action  brought 
by  the  true  owner. 
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78.  Moore  v.  Lanham,  3  Hill  (S.  C.)  299. 

79.  Howell  V.  Lemon,  3  Ind.  492. 

80.  Conditions  precedent  to  interposing 
offset  see  infra,  VIII,  E,  4,  b,  (iv). 

81.  Young  V.  Arntze,  86  Ala.  116,  5  So. 
253;  Rohrbacher  v.  Kleebauer,  119  Cal.  260, 
51  Pac.  341;  Toby  v.  Oregon  Pac.  R.  Co.,  98 
Cal.  490,  33  Pac.  550;  Upper  San  Joaquin 
Canal  Co.  v.  Roach,  78  Cal.  552,  21  Pac.  304; 
Bain  v.  Wilson,  1  J.  J.  Marsh.  (Ky.)  202; 
Harrington  f.  Lee,  33  Vt.  249. 

Notice  of  rescission  of  the  contract  is  not 
necessary  to  enable  the  buyer  to  defend  an 
action  for  the  price,  where  the  article  was 
not  seen  by  him  before  the  purchase,  but  he 
bought  upon  faith  of  false  representations  as 
to  its  character,  made  by  the  seller,  and  the 
article  was  never  received  or  accepted  by 
him.    Foulk  V.  Eckert,  61  HI.  318. 

82.  Indiana. —  Howard  v.  Cadwalader,  5 
Blackf.  225. 

loioa. —  Bradley  v.  Palen,  78  Iowa  126,  42 
N.  W.  623;  Johnson  r.  Barney,  1  Iowa  531. 

Kentucky. —  Bain  v.  Wilson,  1  J.  J.  Marsh. 
202. 

Neio  York. —  Coplay  Iron  Co.  v.  Pope,  108 
N.  Y.  232,  15  N.  E.  335  {.affirming  13  Daly 
144]  ;  Youngs  V.  Kent,  2  Sweeny  248 ;  Bur- 
ton V.  Stewart,  3  Wend.  236,  20  Am.  Dec. 
692. 

Ohio. —  Ohio  Forging  Co.  v.  Lamb,  9  Ohio 
Dec.  (Reprint)  199,  11  Cine.  L.  Bui.  190. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  972. 

But  see  Cushwa  v.  Forrest,  6  Fed.  Cas.  No. 
3,517,  4  Cranch  C.  C.  37. 

Delivery  to  third  person  procured  by  fraud. 
—  In  an  action  for  goods  sold  and  delivered 
to  a  third  person  under  a  written  order  of 
defendant,  it  is  not  necessary,  in  order  to 
defeat  the  action  for  fraud,  to  show  that  the 
goods  were  returned  on  discovery  of  the 
fraud,  where  it  is  shown  that  they  were  so 
delivered  without  the  authority  of  defendant, 
who  signed  the  instrument  on  the  false  rep- 
resentation that  it  was  a  mere  recommenda- 
tion of  the  goods  described.  Martindale  v. 
Harris,  26  Ohio  St.  379. 

83.  Burton  v.  Stewart,  3  Wend.  (N  Y  ) 
236,  20  Am.  Dec.  692;  Withers  v.  Green,  9 
How.  (U.  S.)  213,  13  L.  ed.  109;  Boges  v. 
Wann,  58  Fed.  681. 

Reassignment  of  a  patent  found  to  be  in- 
valid is  not  necessary  to  enable  the  pur- 
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a  return  of  the  goods, ^'^  unless  it  appears  that  the  goods  are  worthless;*^''  and 
where  a  breach  of  condition  is  rehed  on  as  an  absolute  defense  there  must  also 
be  a  rescission  of  the  contract  and  a  return  of  the  goods. If,  however,  defects 
are  urged  merely  as  a  defense  jpro  tanto  a  return  or  offer  to  return  is  unnecessary.*' 
b.  Recoupment,  Set-OfT,  and  Counter-Claim  —  (i)  General  R  ules.  The 
general  rules  in  regard  to  the  rights  of  recoupment,  set-off,  and  counter-claim 
apply  in  actions  by  the  seller  to  recover  the  price  or  value  of  goods  sold.*^  Thus 
defendant  may  offset  damages  sustained  by  reason  of  a  breach  of  the  contract  by 
the  seller,®^  such  as  a  breach  of  an  agreement  not  to  sell  articles  of  the  same 
character  to  others,®^  or  damages  due  to  the  fraud  or  misrepresentation  of  the  seller, 


chaser  to  plead  want  of  consideration  to  an 
action  for  the  price.  Herzog  v.  Heyman,  151 
N.  Y.  587,  45  N.  E.  1127,  56  Am.  St.  Rep. 
646. 

84.  Armstrong  v.  Johnson  Tobacco  Co.,  41 
Mo.  App.  254. 

85.  Compton  v.  Parsons,  76  Mo.  455;  Kerr 
V.  Haymaker,  20  Mo.  App.  350. 

86.  Fairbanks  v,  Owens,  46  111.  App.  80, 
where  defendant  pleaded  a  violation  of  the 
contract  by  the  vendor  in  selling  similar 
goods  in  territory  prohibited  by  the  con- 
tract, and  it  was  held  that  defendant  could 
not  return  the  goods  without  paying  for 
them,  but  it  was  his  duty  to  return  them 
before  he  could  escape  all  liability,  and  that 
if  he  did  not  do  so  he  could  only  recoup 
damages  occasioned  by  the  vendor's  breach 
of  contract. 

87.  Brown  v.  Freeman,  70  Ala.  406;  Har- 
rington V.  Stratton,  22  Pick.  (Mass.)  510; 
Rasberry  V.  Moye,  23  Miss.  320;  Sewall  v. 
Gibbs,  1  Hall  (N.  Y.)  663;  Renaud  v.  Peck, 
2  Hilt.  (N.  Y.)  137. 

88.  See  Recoupment,  Set-Off,  and  Coun- 
ter-Claim, 34  Cyc.  618. 

89.  Berdell  v.  Johnson,  18  Barb.  (N.  Y.) 
559,  holding  that,  in  an  action  to  recover  the 
price  of  goods  sold  to  defendant,  a  counter- 
claim for  loss  sustained  by  defendant  upon 
a  quantity  of  pork  previously  sold  to  him  by 
plaintiff  as  inspected  pork  of  good  quality, 
which  turned  out  to  be  of  bad  quality,  and 
tainted  and  rotten,  is  bad  on  demurrer. 

If  payment  has  been  made  in  excess  of  the 
value  of  the  goods,  such  amount  may  be  off- 
set in  an  action  for  the  price.  Smith  v. 
Steinkamper,  16  Mo.  150.  Thus  an  amount 
paid  in  excess  of  the  value  of  the  goods  in 
consequence  of  misrepresentation  by  the  seller 
of  the  value  of  the  goods  may  be  offset  (An- 
schutz  V.  Miller,  20  Fed.  376)  ;  and  in  an  ac- 
tion to  recover  the  balance  due  on  a  note  in 
part  executed  for  shares  of  stock  which 
plaintiff  fraudulently  represented  to  be  of  a 
designated  sum,  when  in  fact  it  Avas  worth- 
less, defendant  might  plead  as  a  counter- 
claim the  amount  which  plaintiff'  repre- 
sented the  stock  was  worth  (Frazier  V.  Good- 
ing, 13  Ky.  L.  Rep.  176). 

Election  of  other  remedy. —  In  an  action 
for  the  price  of  lumber  sold,  the  A^endeo  may 
set  off  his  damages  on  account  of  the  non- 
delivery of  part  of  the  lumber  deliverable 
under  the  same  contract,  notwithstanding  he 


has  recovered  judgment  for  such  damages,  if 
an  appeal  from  the  judgment  is  pending. 
King  V.  Bradley,  44  111.  342.  But  where  a 
seller  removed  part  of  the  goods  covered  by 
the  bill  of  sale,  and  claimed  the  right  to 
remove  others,  the  purchaser's  remedies  to 
refuse  payment  until  the  goods  taken  away 
should  be  returned,  or  to  offset  the  value  of 
the  goods  removed  against  the  purchase-price, 
are  inconsistent,  and  a  choice  of  one  pre- 
cludes the  other.  Brady  v.  Cassidy,  9  Misc. 
(N.  Y.)  107,  29  N.  Y.  Suppl.  45  [affirmed 
in  145  N.  Y.  171,  39  N.  E.  814]. 

90.  Prairie  Farmer  Co.  v.  Taylor,  69  111. 
440,  18  Am.  Rep.  621;  Evans  v.  Chicago, 
etc.,  R.  Co.,  26  lU.  189;  Loughridge  v.  Allen, 
38  S.  W.  698,  18  Ky.  L.  Rep.  894. 

91.  Blauner  v.  Williams  Co..  36  Misc. 
(N.  Y.)  173,  73  N.  Y.  Suppl.  165  [affirming 
34  Misc.  823,  69  N.  Y.  Suppl.  749]. 

Agreement  to  maintain  price. —  The  buyer 
in  an  action  for  the  price  may  counter-claim 
for  damages  for  the  breach  of  the  seller's 
agreement  to  maintain  the  price  of  the  arti- 
cle. Lozier  v.  Hannan,  12  Colo.  App.  59,  54 
Pac.  399. 

92.  Alabama.— Wa,rd  v.  Reynolds,  32  Ala. 
384. 

California.— Field  v.  Austin,  131  Cal.  379, 
63  Pac.  692, 

Illinois. —  Hoerner  v.  Giles,  53  111.  App. 
540. 

Indiatia. —  Love  v.  Oldham,  22  Ind.  51. 

Massachusetts. —  Kilgore  v.  Bruce,  166 
Mass.  136,  44  N.  E.  108. 

Missouri. —  Wade  v.  Scott,  7  Mo.  509; 
Huber  Mfg.  Co.  v.  Hunter,  99  Mo.  App.  46, 
72  S.  W.  484. 

Netc  York. —  Kennedy  v.  Crandall,  3  Lans. 
1;  Payne  v.  Cutler,  13  Wend.  605;  Reab  r. 
McAlister,  8  Wend.  109;  Beecker  r.  Vroo- 
man,  13  Johns.  302. 

North  Carolina. —  May  v.  Loomis,  140 
N.  C.  350,  52  S.  E.  728. 

Ohio. —  Timnions  r.  Dunn,  4  Ohio  St.  680. 

Pennsylvania. —  Rumsev  t*.  Shaw.  25  Pa 
Super  Ct.  386. 

Tennessee. —  Hogg  v.  Cardwell  4  Sneed 
151 . 

Texas. —  Suttle  r.  Hutcliinson.  (Civ.  App. 
1895)  31  S.  W.  211. 

Washiiujton.—  Grimth  r.  Strand.  19  Wash. 
686.  54  Pac.  613. 

See  43  Cent.  Dig.  tit.  "Sales,"'  §  975. 

But  see  Johnson  r.  Widenian.  Rice  (S.  C  ) 
325. 
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or  due  to  a  failure  of  consideration/^'^  or  resulting  from  a  partial  failure  of 
title/*  or  damages  from  breakage  during  transportation  to  the  place  of  deliv- 
ery. So  too  the  buyer  may  offset  damages  for  injuries  to  goods  while  they 
are  in  the  seller's  possession  if  such  hijuries  were  due  to  the  seller's  negligence.®^ 
But  as  in  other  cases  the  damages  must  not  be  so  remote  and  uncertain  as  not 
to  have  been  within  the  probable  contemplation  of  the  parties,*^^  and  the  rule 
that  unliquidated  damages  are  not  the  proper  subject  of  a  set-off^*  applies;^® 
and  as  a  general  rule  defendant's  claim  to  be  available  must  arise  out  of  the  same 
contract  or  transaction  as  that  on  which  plaintiff's  demand  is  founded  or  be  con- 
nected with  the  subject  of  the  action/  although  under  statutes  and  codes  allowing 
as  a  counter-claim  in  an  action  on  contract  any  other  cause  of  action  on  contract,^ 
in  an  action  for  the  price  of  the  goods  defendant  may  counter-claim  any  other 
cause  of  action  in  his  favor  against  plaintiff  arising  on  contract;^  and  generally 
if  the  claim  of  defendant  arises  out  of  a  separate  part  of  the  same  contract  it  will 
be  available ;  *  and  if  there  is  but  one  contract  the  fact  that  deliveries  were  separate 


The  fact  that  defendants  had  sold  all  their 
rights  to  another  did  not  estop  them  to  plead 
as  the  basis  of  a  counter-claim,  in  an  action 
for  the  price  of  a  patent  right  and  a  machine 
manufactured  thereunder,  false  representa- 
tions by  the  seller  that  the  patent  was  not 
an  infringement  of  a  former  one.  Pratt  i". 
Hawes,  118  Wis.  603,  95  N.  W.  965. 

93.  Miller  v.  Gaither.  3  Bush  (Ky.)  152; 
Stacy  V.  Kemp,  97  Mass.  106. 

Goods  in  hands  of  receiver. —  In  an  action 
for  the  price  of  goods  sold  to  defendant,  the 
fact  that  the  goods  were  in  the  hands  of  a 
receiver  appointed  at  the  suit  of  plaintiff 
presents  no  ground  for  a  counter-claim  as  a 
conversion  bv  plaintiff.  Work  v.  MoCoy,  87 
Iowa  217,  54  N.  W.  140. 

94.  Bice  v.  Walker,  131  Mich.  311,  91 
N.  W.  128;  Tabor  v.  Harriman,  59  N.  H. 
226. 

Invalidity  of  patent. — \'\niere  defendant,  in 
an  action  for  the  price  of  a  patented  article, 
interposes  as  a  defense  that  the  article  pur- 
chased infringed  a  patent,  and  that  he  of- 
fered to  return  the  same  to  plaintiff,  but 
has  failed  to  keep  good  his  offer  to  return, 
he  may  counter-claim,  in  the  vendor's  action, 
the  damages  accruing  to  him  from  the  fact 
that  the  article  infringes  a  patent,  viz.,  the 
difference  between  the  value  of  the  article 
with  the  right  to  use  it,  and  its  value  with- 
out that  right.  Croninger  v.  Paige,  48  Wis. 
229,  4  N.  W.  106. 

95.  Tillyer  v.  Van  Cleve  Glass  Co.,  13 
Ohio  Cir.  Ct.  99,  7  Ohio  Cir.  Dec.  209. 

96.  Barrow  v.  W^indow,  71  111.  214;  Phil- 
lips V.  Patillo,  18  Tex.  518. 

97.  Warder  v.  Myers,  2  Nebr  (Unoff.) 
507,  89  N.  W.  387,  holding  that  damages  for 
injury  to  grain  not  harvested  in  time  because 
of  the  seller's  failure  to  repair  the  harvest- 
ing machine  for  the  following  season  as 
agreed,  are  too  remote  to  enable  the  buyer 
to  recoup  in  an  action  for  the  price. 

98.  See  Recoupment,  Set-Off,  and  Coun- 
ter-Claim,  34  Cyc.  696. 

99.  Allen  v.  McNew,  8  Humphr.  (Tenn.) 
46. 

Thus  on  a  sale  of  goods  which  were  in- 
sured, the  purchaser  cannot  in  an  action  for 
the  price  set  off  a  claim  against  the  seller, 
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founded  on  his  unauthorized  compromise 
with  the  insurance  company  on  the  loss  of 
the  goods.  McCauley  v.  Sheldens,  30  Ga. 
832. 

1.  Illinois. —  Barker  v.  Turnbull,  51  111. 
App.  226. 

Kentucky. —  Forbes  v.  Cooper,  88  Ky.  285, 
11  S.  W.  24,  10  Ky.  L.  Rep.  865.  See  also 
Guenther  v.  American  Steel  Hoop  Co.,  116 
Ky.  580,  76  S.  W.  419,  25  Ky.  L.  Rep.  795. 

ISleic  York. —  Berdell  v.  Johnson,  18  Barb. 
559;  Seymour  i\  Davis,  2  Sandf.  239;  Bat- 
terman  v.  Pierce,  3  Hill  171. 

Ohio. —  Loomis  v.  Rochester  Eagle  Bank, 
10  Ohio  St.  327. 

Tennessee. —  Allen  v.  McNew,  8  Humphr. 
46. 

West  Virginia. —  Sterling  Organ  Co.  v. 
House,  25  W.  Va.  64. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  985  et  seq. 

Claims  founded  on  tort. — A  claim  that 
plaintiff  maliciously  and  without  probable 
cause  brought  a  previous  action  for  the  price 
prematurely  is  not  a  proper  counter-claim 
(Schmidt  v.  Bickenbach,  29  Minn.  122,  12 
N.  W.  349 ) ,  nor  is  a  claim  bond  on  an  al- 
leged wrongful  attachment  in  an  action  for 
the  price  (Jones  v.  Swank,  54  Minn.  259,  55 
N.  W.  1126). 

2.  See  the  statutes  of  the  several  states; 
and,  generally.  Recoupment,  Set-Off,  and 
Counter-Claim,  34  Cyc.  689. 

3.  Wheelock  v.  Pacific  Pneumatic  Gas  Co., 
51  Cal.  223,  under  Code  Civ.  Proc.  §  435. 

4.  Ketchum  v.  Larkin,  88  Iowa  215,  55 
N.  W.  472  (where  a  contract  for  the  sale  of 
a  corn-sheller  contained  an  agreement  to  sup- 
ply work  in  shelling  corn)  ;  Batterman  v. 
Pierce,  3  Hill  (K  Y.)  171  (where  on  a  sale 
of  wood,  the  vendor  agreed  to  indemnify  the 
vendees  against  any  damage  occurring  to  the 
wood  by  the  burning  of  the  adjoining  fallow 
and  on  burning  the  fallow  the  wood  was  de- 
stroyed by  the  fire  and  it  was  held  that  the 
vendees  might  recoup  their  damages  arising 
from  the  loss  of  the  wood)  ;  Singer  Mfg.  Co. 
V.  Christian,  211  Pa.  St.  534,  60  Atl.  1087 
(where  on  a  sale  of  a  sewing  machine  the 
seller  agreed  to  furnish  the  buyer  with  suffi- 
cient work  out  of  the  profits  on  which  the 
machine  could  be  pai:l  for). 


SALES 


[35  Cyc]  545 


does  not  preclude  a  counter-claim  for  damages  arising  under  one  delivery  in  an 
action  for  the  price  of  the  goods  included  in  the  other  dehvery.^  But  a  trans- 
action which  is,  in  its  inception,  single,  may  by  subsequent  agreement  be  con- 
verted mto  two  distinct  transactions  so  that  a  claim  arising  in  one  cannot  be 
offset  in  an  action  founded  on  the  other.*'  Equitable  set-off  is  available  under 
the  same  circumstances  as  in  other  actions  on  contract/  but  will  not  be  allowed 
to  aid  defendant  in  the  perpetration  of  a  fraudulent  scheme  against  plaintiff.^ 

(ii)  Default  in  Performance  by  Seller;  Deficiency  in  Quantity 
OR  Quality.  Defendant  may  also  in  such  an  action  plead  damages  due  to  a 
default  in  the  performance  of  the  contract  by  the  seller/  as  for  example  a 
failure  to  deliver  the  goods  contracted  for/*^  or  delay  in  delivery/^  or  deficiency  in 


Defendant  may  set  off  a  claim  for  goods 
furnished  plaintiff,  imder  an  agreement  that 
the  goods  forming  the  basis  of  plaintiff's  de- 
mand siiould  be  paid  for  by  goods  from 
defendant's  store.  Croucher  v.  Gimn,  2  Can. 
L.  T.  Occ.  Notes  107,  14  Nova  Scotia  370. 
Compare  Oland  v.  Bertram,  8  Can.  L.  T.  Occ. 
Notes  Gl,  19  Nova  Scotia  512. 

Where  the  same  instrument  provides  for 
delivery  of  two  separate  lots  of  merchandise 
but  is  so  framed  that  it  creates  two  distinct 
contracts,  damages  for  refusal  to  deliver  the 
second  lot  cannot  be  offset  by  way  of  coun- 
ter-claim in  a  suit  on  the  note  given  for  the 
price  of  the  first  lot  brought  by  the  indorsee 
of  the  note.  Loomis  r.  Eagle  Bank,  10  Ohio 
St.  327. 

5.  Scudder-Gale  Grocer  Co.  v.  Russell,  65 
111.  App.  281;  Tipton  r.  Feitner,  20  N.  Y. 
423. 

Separate  deliveries  under  a  parol  sale,  void 
under  the  statute  of  frauds,  constitute  dis- 
tinct sales,  and  therefore  in  an  action  for  the 
price  of  one  delivery  of  goods  defendant  can- 
not recoup  for  fraud  in  the  sale  of  the  other 
deliveries.  Seymour  r.  Davis,  2  Sandf. 
(N.  Y.)  239. 

Transactions  constituting  one  contract.— 
Where  defendant  at  the  same  time  ordered 
of  plaintiff  a  buggy  and  a  stage-coach,  the 
orders,  however,  being  separate,  the  purchase 
constituted  but  one  transaction,  so  that,  in 
an  action  for  the  price  of  one  vehicle,  recoup- 
ment could  be  had  for  the  non-delivery  of 
the  other.  Benjamin  v.  Richards,  51  Mich. 
110,  16  N.  W.  255. 

6.  Mahaska  County  State  Bank  v.  Christ, 
82  Iowa  56,  47  N.  W.  886,  where  a  sale  of 
two  horses  was  converted  into  two  distinct 
transactions  by  a  modification  of  the  agree- 
ment as  to  one  of  the  horses. 

7.  Porter  v.  Roseman,  165  Ind.  255,  112 
Am.  St.  Rep.  222,  74  N.  E.  1105,  where 
the  doctrine  of  equitable  set-off"  was  applied 
where  an  employee  of  defendant  owed  money 
to  plaintiff,  and,  in  order  to  meet  notes 
which  he  had  given  for  the  debt,  misappro- 
priated money  belonging  to  defendant,  and 
with  such  money  took  up  the  notes  which 
had  been  transmitted  by  plaintiff  to  a  bank 
for  collection,  and  it  was  held  in  an  action 
by  plaintiff  for  goods  sold  and  delivered  to 
defendant  that  he  oould  set  off  liis  claim  for 
tlie  money  received  by  plaintiff  from  defend- 
ant's employ  oe. 

Grounds  of  equitable  set-off  generally  see 
[35] 


Recoupment,  Set-Off,  a.nd  Countek-Claim, 
34  Cyc.  636. 

8.  Matthews  v.  Weiler,  57  Ark.  606,  22 
S.  W.  569. 

9.  Briggs  V.  Montgomery,  3  Heisk.  (Tenn.) 
673,  holding  that  where  a  plaintiff  ships  oil 
in  unseasoned  casks,  whereby  it  is  lost,  the 
consignee,  on  being  sued  for  the  price,  may 
set  up  by  Vv^ay  of  recoupment  the  damages 
sustained  by  reason  of  the  loss  of  the  oil. 

But  not  if  the  default  is  due  to  the  buyer's 
lequest.  New  Jersey  Steel  Tube  Co.  v.  Riehl, 
9  Pa.  Super.  Ct.  220;  Voorheis  v.  Fry,  (Tex! 
Civ.  App.  1899)  52  S.  W.  580. 

10.  Van  Winkle  v.  Wilkins,  81  Ga.  93,  7 
S.  E.  644,  12  Am.  St.  Rep.  299;  Jones  v. 
National  Printing  Co.,  13  Daly  (N.  Y.)  92; 
Thomas  China  Co.  v.  C.  W.  Raymond  Co.,  135 
Fed.  25,  67  C.  C.  A.  629. 

Where  the  failure  to  deliver  was  due  to 
the  fault  of  the  buyer  in  failing  to  provide 
a  place  for  delivery  as  agreed  he  cannot  re- 
coup damages  for  the  failure  to  deliver.  Dav 
V.  Jeffords,  102  Ga.  714.  29  S.  E.  591. 

11.  Georgia. —  Van  Winkle  v.  Wilkins,  81 
Ga.  93,  7  S.  E.  644,  12  Am.  St.  Rep.  299. 

Illmois.— Cooke  v.  Preble,  80  111.  381. 

Indiana. —  Berkey,  etc..  Furniture  Co.  v. 
Hascall,  123  Ind.  502,  24  N.  E.  336.  8 
L.  R.  A.  65. 

KentucJcy.  —  Albin  Co.  v.  Demorest  Mfg. 
Co.,  56  S.  W.  982,  22  Ky.  L.  Rep.  245. 

Michigan. —  Liggett  Spring,  etc.,  Co.  r. 
Michigan  Buggy  Co.,  106  Mich.  445,  64  N.  W. 
466. 

Missouri.  —  Redlands  Orange  Growers' 
Assoc.  V:  Gorman,  76  Mo.  App.  184. 

Nevj  ForA;.— Phillips  v.  Tavlor,  101  N.  Y. 
639,  4  N.  E.  727. 

Texas. —  Saunders  V.  Weekes,  (Civ,  App. 
1900)  55  S.  W.  33. 

Vermont.— Eddy  v.  Clement,  38  Vt.  486. 

United  States. —  Charles  E.  Dustin  Co. 
St.  Petersburg  Inv.  Co.,  126  Fed.  816.  But 
see  ]Mi)inea])olis  Gas-Light  Co.  v.  Korr-Mur- 
ray  Mfg.  Co.,  122  U.  S.  300,  7  S.  Ct.  1187, 
30  L.  ed.  1190. 

Canada. —  Pictou  Iron  Foundry,  etc.,  Co.  i\ 
Archibald,  30  Nova  Scotia  262,  holding,  how- 
ever, that  the  burden  is  on  the  buyer  to  show 
damage. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  976. 

Damages  due  to  delay  in  delivering  ma- 
chinery.— A  buyer  of  machinery  is  entitled 
to  set  off,  against  the  price,  loss  of  the  value 
of  the  use  of  the  plant  during  a  delay  in 
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quantity/^  or  quality,  fitness,  and  condition;^^  even  when  the  goods  have  been 


delivery,  including  items  for  loss  of  time  and 
services  of  defendant's  manager,  for  extra 
labor  made  necessary  \)j  reason  of  the  delay, 
and  for  loss  of  orders  for  the  installation  of 
electric  lights  resulting  from  such  delay 
(Charles  E.  Dustin  Co.  v.  St.  Petersburg 
Inv.  Co.,  126  Fed.  816)  ;  and  in  an  action 
on  a  note  given  for  machinery  defendant  may 
plead  loss  of  profits  capable  of  exact  compu- 
tation, and  due  to  a  delay  in  delivery  if  the 
damages  resulting  from  such  loss  are  such 
as  must  have  been  Mdthin  the  contemplation 
of  the  parties  when  entering  into  the  con- 
tract (Gore  V.  Malsby,  110  Ga.  893,  36  S.  E. 
315.  And  see  Industrial  Works  v.  Mitchell, 
114  Mich.  29,  72  N.  W.  25;  Jones  v.  National 
Printing  Co.,  13  Daly  (N.  Y.)  92).  But  it 
is  held  that  in  the  absence  of  stipulation  or 
circumstances  from  which  an  understanding 
can  be  inferred  loss  of  profits  will  not  be 
regarded  as  within  the  contemplation  of  the 
parties.  Howard  v.  Stillwell,  etc.,  Mfg.  Co., 
139  U.  S.  199,  11  S.  Ct.  500,  35  L.  ed.  147. 

12.  Alaltmna. —  Harralson  r.  Stein,  50  Ala. 
347;  Robertson  v.  Davenport,  27  Ala.  574. 

Arkansas. — Wilman  r.  Mizer,  60  Ark.  281, 
30  S.  W.  31. 

California. —  Cole  r.  Swanston,  1  Cal.  51, 
52  Am.  Dec.  288. 

Georgia. —  Savannah  Electric  E.  Co.  r.  Ten- 
nessee Coal,  etc.,  Co.,  98  Ga.  189,  26  S.  E. 
741 ;  Finney  v.  Cadwallader,  55  Ga.  75 ;  Dan- 
iel V.  Trice,  31  Ga.  162;  Cherry  v.  Sutton,  30 
Ga.  875. 

Illinois.— W.  H.  Purcell  Co.  r.  Sage.  200 
111.  342,  65  N.  E.  723  [affirming  90  111.  App. 
160] ;  Minnesota  Lumber  Co.  r.  Whitcbreast 
Coal  Co.,  160  111.  85,  43  N.  E.  774,  31  L.  R.  A. 
529  [affirming  56  111.  App.  248]  ;  Evans  r. 
Chicago,  etc.,  R.  Co.,  26  111.  189;  Beldam  v. 
Lewisohn,  51  111.  App,  47. 

Indiana. —  Epperly  v.  Bailey,  3  Ind.  72. 

Maine. —  Eurrill  r.  Stevens,' 73  Me.  395,  40 
Am.  Rep.  366. 

Massachusetts. — Westcott  v.  Nims,  4  Cush. 
215. 

Michigan. —  Thorn  Morgan,  etc.,  Co.,  135 
Mich.  51,  97  N.  W.  43 ;  Gage  v.  Meyers.  59 
Mich.  300,  26  N.  W.  522;  Wilson  i;.*Wagar, 
26  Mich.  452;  Clark  v.  Moore,  3  Mich.  55. 

Missouri. —  Rickey  v.  Zeppenfeldt,  64  Mo. 
277. 

Neio  Hampshire. —  Flanders  v.  Putney,  58 
N.  H.  358. 

'New  York. —  Patton  v.  Royal  Baking  Pow- 
der Co.,  114  N.  Y.  1,  20  N".  E.  621  [a firming 
45  Hun  248]. 

Ohio. —  Upton  r.  Julian,  7  Ohio  St.  95. 

Pennsylvania. —  Fessler  v.  Love,  43  Pa.  St. 
313. 

Tennessee. —  Porter  r.  Woods,  3  Humphr. 
56,  39  Am.  Dec.  153. 

United  States. —  McNamara  v.  Home  Land, 
etc.,  Co.,  121  Fed.  797,  58  C.  C.  A.  245. 

Canada. —  Bauld  v.  Fraser,  37  Can.  L.  J. 
363,  34  Nova  Scotia  178. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  977. 

Refusal  to  fill  further  orders. —  If  the  seller 
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agrees  to  fill  orders,  the  agreement  to  be 
terminated  by  notice,  a  lefusal  to  supply 
goods  without  previous  notice  of  election  to 
terminate  the  agreement  is  a  breach  on  whicfe 
recoupment  can  be  based.  Sterling  Organ  Co. 
v.  House,  25  W.  Va.  64.  See  also  Ellis  r 
Miller,  164  N.  Y.  434,  58  N.  E.  516  [revers- 
ing  22  N.  Y.  App.  Div.  33,  47  N.  Y.  Suppl. 
624].  But  refusal  to  fill  further  orders  is 
not  a  ground  of  offset  in  an  action  for  the 
price  of  goods  actually  sold  and  delivered,  in 
the  absence  of  contract  binding  the  seller  to 
fill  such  further  orders.  Hughes  Paint,  etc., 
Co.  V.  Wright,  111  Mo.  App.  43,  85  S.  W. 
919;  Peun  Shovel  Co.  v.  Phelps,  24  Pa.  Super. 
Ct.  595. 

Proof  of  damages  necessary. —  Defendant 
claiming  damages,  in  an  action  to  recover  for 
timber  sold  him  under  contract,  for  failure 
to  deliver  the  full  amount  purchased,  cannot 
l  ecover  without  proof  that  other  timber  could 
not  have  been  procured  in  place  of  that  not 
delivered,  and  of  its  market  value  at  the 
time  and  place  of  delivery.  Kinports  V. 
Breon,  193  Pa.  St.  309,  44  Atl.  436. 

Estoppel  by  new  agreement. — ^Where,  in  an 
action  for  the  contract  price  of  goods,  it  ap- 
peared tliat  all  the  goods  were  not  deliv- 
ered at  the  time  agreed  upon,  and  that  there- 
after a  further  contract  was  made,  canceling 
the  former  ones  as  to  the  goods  not  deliv- 
ered, the  substituted  contracts  were  new  and 
independent  agreements,  and  damages  for 
failure  to  deliver  the  goods  to  which  they 
related  could  not  be  recouped  under  notice 
of  recoupment  under  the  first  contracts. 
Thorn  r.  Morgan,  etc.,  Co.,  135  Mich.  51,  97 
N.  W.  43. 

An  agreement  to  rescind  not  carried  into 
effect  does  not  estop  defendant  to  plead  a 
counter-claim,  because  of  default  in  delivery. 
Roman  v.  Boston  Trading  Co.,  87  Mo.  App. 
186. 

13.  Illinois.— Cooke  v.  Preble,  80  111.  381. 

Kentucky. — Wallace  v.  Knoxville  Woolen 
Mills,  117 'Kv.  450,  78  S.  W.  192,  25  Ky.  L. 
Rep.  1445. 

Louisiana. —  Edwards  v.  Plaquemine  Ice, 
etc.,  Co.,  46  La.  Ann.  360,  15  So.  61. 

Massachusetts. —  Hilliard  v.  Weeks.  173 
Mass.  304,  53  N.  E.  818;  Westcott  v.  Nims, 
4  Cush.  215. 

Neio  York. —  Stewart  v.  Bock,  1  Hilt.  122, 

3  Abb.  Pr.  118;  Payne  v.  Cutler,  13  Wend. 
605;  Beecker  7;.  Vrooman,  13  Johns.  302. 

North  Carolina. — Hurst  v.  Everett,  91  N".  C. 
399. 

O/iio.— Upton  V.  Julian,  7  Ohio  St.  95. 
Oklahoma. —  Diebold  Safe,  etc.,  Co.  v.  Holt, 

4  Okla.  479,  46  Pac.  512. 

Oregon. —  Dean  Pump  Works  V.  Astoria 
Iron  Works,  40  Oreg.  83,  66  Pac.  605. 

Pennsylvania. —  Howland  Pulp  Co.  v.  .Tes- 
sup,  etc..  Paper  Co.,  21  Pa.  Super.  Ct.  495; 
Smith  V.  Citizens  Gas,  etc.,  Co.,  5  Wl<ly. 
Notes  Cas.  97. 

Rhode  Island, —  King  r.  Quidnick  Co.,  14 
R.  L  131. 
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accepted  and  used/*  especially  if  the  defects  are  discoverable  only  by  use.^'  There 
can,  however,  be  no  recoupment  for  consequential  damages  resulting  from  con- 
tinued use  after  Imowledge  of  defects.^®  The  fact  that  there  has  been  a  partial 
payment  does  not  affect  the  right  to  recoup. 

(ill)  Expenses.  Expenses  incurred  by  the  buyer  in  consequence  of  the 
seller's  default  can  be  set-off  or  counter-claimed  only  where  they  are  such  as  nat- 
urally resulted  from  the  seller's  default/^  and  are  of  such  character  as  to  afford 
a  basis  for  an  implied  promise  to  pay/^  With  this  Umitation  in  view,  an  offset 
may  be  based  on  a  claim  for  expenses  incurred  in  repairing, or  avoiding  the  con- 
sequences of  defects,^^  or  in  defending  or  clearing  the  title.^-^  Defendant  may  also 
offset  freight  paid,  for  which  by  the  contract  the  seller  was  liable,^^  and  customs 


South  Co^roUna. —  Mitclium  p.  Richardson, 
3  Strobh,  254. 

Wisconsin. —  Getty  v.  Roiindtree,  2  Pinn. 
.379,  54  Am.  Dec.  13*8,  2  Chandl.  28. 

United  States. —  diaries  E.  Dustin  Co.  v. 
St.  Petersburg  Inv.  Co.,  126  Fed.  816:  Miller 
V.  Smith,  17  Fed.  Cas.  No.  9,590,  1  Mason 
437. 

Canada. —  Exchange  Bank  r.  Stinson,  32 
U.  C.  C.  P.  158. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  977. 
Intermingling  good  and  defective  articles. — 

Where  defendant  receives  lumber  at  a  freight 
depot  intermingled  with  which  are  worthless 
culls,  he  may  set  off  against  the  charge  for 
all  the  lumber  the  ratable  charge  for  the 
worthless  lumber  and  the  freight  paid 
thereon,  Wilbur  Lumber  Co,  v.  Gberbeck 
Bros.  Mfg.  Co.,  96  Wis.  383,  71  N.  W.  605. 

Loss  of  right  of  rescission. — Where  a  pur- 
chaser has  lost  the  right  to  rescind  a  pur- 
chase of  railway  cars  on  account  of  defects 
in  the  brakes,  and  refused  to  use  the  cars, 
the  purchaser's  only  remedy,  when  sued  for 
tlie  price,  is  to  reduce  the  recovery  by  an 
amount  sufhcient  to  procure  the  substitution 
of  new  brakes  for  the  defective  ones.  Pull- 
man Palace  Car  Co.  v.  Metropolitan  St.  R. 
Co.,  157  U.  S.  94,  15  S.  Ct.  503,  39  L.  ed.  632. 

Effect  of  sale  of  goods  by  buyer. —  Thrj 
fact  that  defendant  sold  the  goods  to  a  third 
party  for  a  consideration  equal  to  the  price 
did  not  preclude  him  from  claiming  damages 
because  of  defects  in  the  goods.  Blymer  Ice 
2*Iiach.  Co.  V.  McDonald,  48  La.  Ann!  439.  19 
So.  459. 

14.  Iroquois  Furnace  Co.  v.  Wilkin  Mfg. 
Co.,  181  111.  582,  54  S.  E.  987  [reversing  77 
111.  App.  59],  But  see  Minnesota  Thresher 
Mfg.  Co.  V.  Gruben,  6  Kan.  App.  665,  50 
Pac.  67. 

Loss  of  trade. — WTiiere  one  receives  goods 
which  are  defective  and  elects  to  dispose  of 
them  and  pay  for  them,  not  the  contract 
price,  but  their  real  value,  he  cannot,  in  an 
action  for  the  price,  counter-claim  for  loss  of 
trade  occasioned  by  his  selling  the  inferior 
quality  of  goods.  Stewart  v.  ToAvnsend,  41 
Fed.  320. 

15.  Wallace  v.  Knoxville  Woolen  ]\tills,  78 
S.  W.  192,  25  Ky.  L.  Rep.  1445. 

16.  Johnson  v.  Winship  Mach.  Co.,  108  Ga. 
554,  33  S.  E.  1013. 

17.  Overton  v.  Phelan,  2  Head  (Tenn.) 
445. 


18.  Frederick  Mfg.  Co.  f.  Devlin,  127  Fed. 
71,  62  C.  C.  A.  53,  holding  also  that  the 
price  of  new  tools  required  to  be  purchased 
by  reason  of  alleged  defects  in  the  goods  fur- 
nished were  not  a  proper  subject  of  counter- 
claim where  there  was  no  proof  that  the 
tools  could  not  be  used  for  any  other  purpose. 

19.  Woods  V.  Ayres,  39  Mich.  345,  33  Am. 
Rep.  396. 

Amount  paid  by  the  hviy^x  to  third  persons 
for  raw  material  used  in  manufacturing  the 
article  purchased  cannot  be  set  off  against 
the  price  unless  made  at  the  request  of  the 
seller.  Collins  v.  Richmond  Stove  Co.,  63 
Conn.  356,  28  Atl.  534. 

20.  Cochran  v.  Jones,  85  Ga.  678,  11  S.  E. 
811;  Frenzel  v.  Miller,  37  Ind.  L  10  Am. 
Rep.  62;  Saunders  V.  Weeks,  (Tex.  Civ.  App. 
1900)  55  S.  W.  33;  Charles  E.  Dustin  Co.  v. 
St.  Petersburg  Inv.  Co.,  126  Fed.  816. 

Where  the  work  was  done  pursuant  to 
agreement  between  the  bu^'er  and  the  manu- 
facturers who  supplied  the  machine  to  the 
seller  for  delivery  to  the  buyer,  the  cost  of 
the  work  cannot  be  set  off  against  the  pur- 
chase-price. Borden,  etc.,  Co.  r.  Fraser,  118 
111.  App.  655. 

21.  Macgowan  v.  Whiting.  9  Daiv  (N.  Y.) 
86;  Thomas  China  Co.  r.  C.  W\  Raymond  Co., 
135  Fed.  25,  67  C.  C.  A.  629. 

Where  a  seller  of  sheep  delivered  diseased 
animals,  which  the  buyer  retained  without 
rescinding  or  offering  to  rescind,  the  buyer 
was  not  entitled,  in  an  action  for  the  price 
of  the  sheep,  to  set  off  expense  which  he  had 
been  compelled  to  incur  in  caring  for  the 
sheep,  because  of  their  diseased  condition. 
Steiger  v.  Fronhofer,  43  Oreg.  178,  72  Pac. 
693. 

22.  Bice  v.  W^alker,  131  Mich.  311.  91 
N.  W.  128 ;  American  Cuslmia.n  Tel.  Co.  r. 
Noble,  98  Mich.  67,  56  K  W.  1100;  Tabor  v. 
Harriman,  59  N".  H.  226;  Lane  v.  Romor.  2 
Pinn.  (Wis.)  404,  2  Chandl.  61. 

23.  Equitable  Mfg.  Co.  v.  Howard,  140 
Ala.  252,  37  So.  106. 

There  can  be  no  recoupment  if  the  freight 
was  not  actually  paid. —  Nichols,  etc..  Co.  r. 
Cliarlebois,  10  N.  D.  446.  88  N.  W.  80. 

If  paid  contrary  to  the  seller's  orders 
freight  cannot  be  recounted  or  set  otV.  Hoiius 
r.  Stimson  Mill  '"<)..  21  Wash.  113.  57  Pac. 
342. 

Freight  and  cartage  on  goods  rejected  l>o- 
cause  not  conforming  to  contract  may  be  off- 
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duties  which  he  was  compelled  to  pay  in  order  to  obtain  possession  and  which 
were  to  be  paid  by  the  seller.^* 

(iv)  Conditions  Precedent  to  Interposing  Counter-Claim?^  The 
general  rules  as  to  conditions  precedent  to  the  interposition  of  defenses,  in  an 
action  for  the  price,"®  apply  to  offsets  or  defenses  "pro  tanto.  Thus  defendant 
must  as  a  condition  precedent  to  the  interposition  of  an  offset  show  a  substantial 
performance  of  the  conditions  of  the  contract  to  be  by  him  performed. It  is 
not,  however,  essential  that  the  buyer  should  rescind  the  contract  or  offer  to  return 
the  goods  in  order  to  recoup  for  fraud,^^  deficiency  in  quantity,-^  or  defects  in 
quality. 

5.  Venue.  An  action  for  the  price  of  goods  sold  and  delivered  is  properly 
brought  in  the  county  where  the  price  is  to  be  paid,^^  and  in  the  absence  of  con- 
tract to  the  contrary  the  place  of  payment  and  of  bringing  action  has  been  held 
to  be  the  county  of  the  buyer's  residence.^^ 

6.  Parties.  The  rules  relating  to  parties  in  civil  actions  generally  apply 
to  parties  in  actions  for  the  price  or  value  of  goods  sold.^"^    Thus  unless  expressly 


set.  Coit  r.  Schwartz,  29  Kan.  344.  But  in 
an  action  for  milk  sold  and  delivered,  a 
claim  for  freight  paid  to  return  sour  milk 
could  not  be  sustained,  where  there  was  no 
allegation  that  plaintiff  requested  that  the 
sour  milk  should  be  returned.  Deacon  v. 
Uhiman,  21  Pa.  Super.  Ct.  381. 

Freight  paid  by  mistake  where  there  had 
been  no  acceptance  of  the  goods  can  be  re- 
covered. White  Branch  McConkin  Shelton 
Hat  Co.  V.  Carson,  77  S.  W.  366,  25  Ky.  L. 
Rep.  1230. 

Increased  freight  due  to  improper  loading 

is  a  proper  subject  of  set-off.  Tyler  Car, 
etc.,  Co.  v.  Wettermark,  12  Tex.  Civ.  App. 
399,  34  S.  W.  807. 

24.  Fitch  V.  Archibald,  29  N.  J.  L.  160. 

25.  See  generally  Recoupment,  Set-Off, 
AND  Counteu-Claim,  34  Cyc.  664  et  seq, 

26.  See  supra,  VIII,  E,  4,  a,  (iv). 

27.  Enoch  Morgan's  Sons'  Co.  v.  Smith, 
132  N.  Y.  591,  30  N.  E.  749  [reversing  15 
Daly  355,  7  N.  Y.  Suppl.  648]  ;  Zunz  v. 
Heroy,  15  Daly  (N.  Y.)  411,  7  N.  Y.  Suppl. 
644.  ^ 

To  support  a  counter-claim  for  failure  to 
deliver  goods  to  be  delivered  in  instalments 

and  paid  for  as  delivered,  defendant  must 
show  that  all  prior  deliveries  have  been  paid 
for.  Skehan  v.  Rummel,  124  Ind.  347,  24 
N.  E.  1089;  Bright  r.  Dean,  2  N.  Y.  Suppl. 
058. 

28.  Huber  Mfg.  Co.  v.  Hunter,  99  Mo.  App. 
40,  72  S.  W.  484;  Rumsey  v.  Shaw,  25  Pa. 
Super.  Ct.  386. 

29.  Traverse  v.  Montpelier  Carriage  Co., 
02  Vt.  67,  19  AtL  715. 

30.  Bushman  v.  Taylor,  2  Ind.  App.  12,  28 
N.  E.  97,  50  Am.  St.  Rep.  228;  Graff  v.  Os- 
borne, 56  Kan.  162,  43  Pac.  704;  Cavender  v. 
Roberson,  33  Kan.  626,  7  Pac.  152;  Peterson 
V.  Door,  etc.,  Lumber  Co.,  51  Mich.  86,  16 
N.  W.  243;  Macgowan  v.  Whiting,  9  Daly 
i^.  Y.)  86;  King  v.  Paddock,  18  Johns. 
tN.  Y.)  141. 

Where  the  contract  is  executory  the  rule 
is  otherwise,  the  only  exception  to  this  rule 
being  cases  of  express  warranty  or  of  fraud, 
'OT  where  from  the  nature  of  the  contract 


there  could  be  no  examination  of  the  goods 
bv  the  vendee.  Coplav  Iron  Co.  v.  Pope,  13 
Daly  (N.  Y.)  144  [affirmed  in  108  N.  Y.  232, 
15  k  E.  335]. 

31.  Eastern  Granite  Co.  v,  Heim,  89  Iowa 
698.  57  N.  W.  437,  decided  under  Code, 
§  2581. 

Under  Vt.  Rev.  St.  c.  26,  §  16,  providing 

that  suits  before  a  justice  of  the  peace  to 
recover  for  goods  sold  shall  be  brought  in 
the  town  where  the  goods  were  sold  or  de- 
fendant resides,  where  one  who  has  an  estab- 
lished business  in  one  town  is  transiently  in 
another  and  makes  a  sale  there  the  action 
may  be  brought  in  the  town  where  the  estab- 
lished business  is  conducted,  as  the  statute 
does  not  refer  to  such  single  or  incidental 
acts  of  selling.  Stone  v.  Hazen,  25  Vt.  178; 
Wainwright  v.  Berry,  3  Vt.  423.  Compare 
Richardson  v.  Stevens,  41  Vt.  120,  where  the 
sale  was  by  an  itinerant  vendor  who  had  no 
established"^  place  of  business  and  it  was  held 
that  an  action  for  the  price  must  be  brought 
either  in  the  town  where  the  sale  was  made 
or  where  defendant  resides. 

32.  Russell  v.  Heitmann,  (Tex.  Civ.  App. 
1905)  86  S.  W.  75;  Walthew  v.  Milby,  3  Tex. 
App.  Civ.  Cas.  §  119. 

An  agreement  to  pay  for  goods  over  the 
counter  at  the  purchaser's  place  of  business 
is  sufficient  to  make  the  money  payable  in 
the  county  in  wliich  the  business  is  con- 
ducted. Miller  r.  McDannell,  1  Tex.  Unrep. 
Cas.  258. 

33.  See  Paeties,  30  Cyc.  1. 

34.  See  the  cases  cited  infra,  this  note; 
and  notes  35,  36. 

One  to  whom  the  seller  has  promised  a 
half  interest  in  the  profits  of  the  contract 
is  not  a  necessary  party.  I^ugent  v.  Armour 
Packing  Co.,  (Mo.  App.  1904)  81  S.  W.  506. 

Where  a  liank  indorsed  on  the  contract  of 
sale  a  certificate  reciting  that  the  purchaser 
had  deposited  the  price  of  the  goods  in  the 
bank  subject  to  the  seller's  order,  the  seller 
could  on  completion  of  his  contract  maintain 
an  action  against  the  purchaser  and  the  bank 
concurrently.  F.  C.  Austin  Mfg.  Co.  v.  Decker, 
109  Iowa  277,  80  N.  W.  312. 
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allowed  by  statute  an  action  for  the  purchase-price  of  goods  cannot  be  main- 
tained in  his  own  name  by  one  of  several  joint  owners;  but  on  a  sale  to  several 
an  action  against  one  may  be  maintained  in  the  absence  of  anything  to  show 
that  the  Hability  was  joint. 

7.  Pleading  —  a.  Declaration  or  Complaint  —  (i)  In  General.  The  rules 
governing  complaints  or  declarations  in  civil  actions  generally  are  applicable  to 
actions  for  the  price  or  value  of  goods  sold.^^    Generally  if  plaintiff  states  only 


35.  Halliday  v.  Doggett,  6  Pick.  (Mass.) 
359;  Goodspeed  i\  Wasatch  Silver  Lead 
Works,  2  Utah  263.  But  see  Williams  v. 
Haskiiis,  66  Vt.  378,  29  xitl.  371,  holding 
that  where  owners  of  adjoining  farms  treat 
the  products  thereof  as  common  property,  yet 
if  each  has  the  right  as  against  third  persons 
to  deal  with  it  wholly  as  his  own,  a  sale  by 
either  works  a  severance  of  the  joint  interest 
so  that  the  one  selling  may  sue  in  his  own 
name  for  the  price. 

36.  Isaacs  v.  Logan,  10  Pa.  Co.  Ct.  272. 
Severance  of  cause  of  action. — Where  one 

contracts  in  Avriting  with  three  persons  to 
give  a  bill  of  sale  of  two  thirds  of  a  vessel 
to  two  of  them,  and  of  one  third  to  the  other, 
and,  in  pursuance  of  the  contract,  does  con- 
vey two  thirds,  this  is  not  a  severance  of  the 
cause  of  action.  Marshall  v.  Smith,  15  Me. 
17. 

Election  of  defendants. —  WTiere  the  seller 
in  consequence  of  the  buyer's  statements  be- 
lieves him  to  be  the  sole  owner  of  the  busi- 
ness, but  it  afterward  appears  that  the  buy- 
er's wife  is  the  sole  owner,  the  seller  must 
elect  which  he  will  regard  as  the  debtor  and 
cannot  make  both  principal  defendants.  Weil 
V.  Raymond,  142  Mass.  206,  7  N.  E.  860. 

37.  See  Pleading,  31  Cyc.  92. 

38.  See  cases  cited  infra,  this  note. 
Under  Ala.  Code,  p.  792,  which  provides 

that,  in  an  action  on  an  account,  the  com- 
plaint shall  allege  that  the  claim  is  "  for 
mercliandise,  goods  and  chattels  sold  by  the 
plaintiff  to  the  defendant,"  a  complaint  was 
sufficient  which  alleged  that  plaintiff  claimed 
"  of  defendant  the  sum  of  $100  .  .  .  for  a 
mule  that  plaintiff  sold  to  defendant."  Smith 
V.  Dick,  95  Ala.  311,  10  So.  845. 

Statement  of  cause  of  action  held  sufficient 
see  Tynon  v.  Crowell,  3  Indian  Terr.  346,  58 
S.  W.  565  (holding  that  a  complaint  which 
states  that  defendants  are  indebted  to  plain- 
tiff in  a  given  sum,  as  will  appear  by  the 
original  citation  thereto  attached,  which  cita- 
tion alleges  the  same  debt  for  goods  fur- 
nished defendants  and  for  which  they  agreed 
to  pay,  and  that  no  part  of  such  debt  had 
been  paid,  althongli  demanded,  and  that  plain- 
tiff had  a  verdict  in  the  Indian  court  before 
transfer  to  the  United  States  c(Mirt,  states  a 
good  cause  of  acti<ni)  ;  Allen  /•.  Tvushford,  72 
Nebr.  907,  101  N.  W.  1028  (wliore  the  peti- 
tion set  out  a  contract  for  tlio  sale  of  an 
entire  crop  of  standing  hay,  with  tlie  price, 
])art  pa^anent,  acceptance,  riMnoval  of  a  por- 
tion of  the  crop,  tlie  nunib(>r  of  tons  in  the 
crop,  and  tlie  failnre  to  pay  for  the  same)  ; 
Smith  V.  Ferguson,  33  N.  ^\^]^.  Div.  561. 
53  N.  Y.  Suppl.  1097  (ludding  tliat  in  an 
action  for  goods  sold  and  delivered,  time  of 


payment  for  which  is  extended  hy  a  note,  a 
complaint  alleging  sale  of  goods  by  plaintiff 
to  a  firm,  consisting  of  defendant  and  aji- 
other,  the  death  of  the  other,  continuance  of 
defendant  as  sole  survivor,  delivery  of  note 
by  defendant  to  plaintiff  for  the  amount  of 
the  bill  after  death  of  the  other,  and  the  non- 
pajTOent  of  the  note,  and  demanding  judg- 
ment for  the  amount  of  the  bill,  interest,  and 
costs,  states  a  sufficient  cause  of  action )  ; 
Steelton  Planing  Mills  Co.  v.  Kunkel,  20  Pa. 
Super.  Ct.  72  (where  a  statement  of  claim 
for  Imnber  sold  and  delivered  set  forth  the 
price,  the  date  Avhen  same  was  sold  and  de- 
livered, the  kind  and  amount  of  lumber, 
defendajnt's  promise  to  pay,  the  price  speci- 
fied^ and  his  failure  to  pay). 

Surplusage. —  Where  the  complaint  for 
goods  sold  also  alleged  that  defendant  agreed 
to  release  plaintiff  from  all  claims  and  de- 
mands, present  or  future,  arising  out  of 
such  transactions,  such  portion  of  the  al- 
leged agreement  is  executory,  and  may  be 
rejected  as  surplusage.  Doyle  v.  Shuttle- 
worth,  41  Misc.  (K  Y.)  42,  83  N.  Y.  Suppl. 
609. 

Joinder  of  counts. —  A  count  for  breach  of 
a  contract  to  furnish  certain  articles  is  one 
on  contract  and  may  be  joined  with  a  count 
to  recover  for  goods  sold.  Waggy  v.  Scott. 
29  Oreg.  386,  45  Pac.  774.  So  too  a  count 
alleging'  that  plaintiff  sold  and  delivered 
goods  to  defendant  on  credit,  that  defendant 
was  insolvent  and  bought  the  goods  without 
intent  to  pay  for  them  is  a  count  on  contract 
v/hich  may  be  joined  with  other  counts  con- 
fessedly on  contract  (Roth  Palmer.  27 
Barb.  (N,  Y. )  652)  ;  and  where  goods  are 
sold  to  a  corporation  and  a  note  taken  there- 
for signed  by  an  agent  supposed  to  haA^e  au- 
thority, but  it  transpires  that  he  did  not  in 
fact  have  autliority,  tlie  seller  anticipating 
a  defense  to  the  note  may  join  in  the  same 
declaration  a  count  for  goods  sold  and  deli\- 
ered  and  a  count  on  the  note  (Melledoe  r. 
Boston  Iron  Co..  5  Cush.  (Mass.)  158,  51 
Am.  Dec,  59).  interest  on  the  price  of  goods 
sold  is  not  a.  separate  cause  of  action,  and  a 
statement  that  a  certain  sum  sued  for  is  for 
interest  does  not  render  the  complaint  am- 
biguous. Friend,  etc..  Lumber  Co.  V.  Miller, 
67  Cal.  46-J,  8  Pac.  40. 

Amendment. —  In  assumpsit  for  goods  sold 
and  delivered,  (lie  declaration  may  he 
anuMided  by  adding  a  special  count  founcied 
on  tlic  special  contract  (Clay  r.  Bohonon.  54 
N.  II.  474).  or  l)y  setting  up  an  agi-eement 
of  sale,  offer  (if  (loliverv.  and  refusal  to  ac- 
cept (Penn  r.  Snntli.  93*  Ala.  476.  9  So.  609). 
So  a  count  may  be  a<hled  for  numey  due  on 
an  accounting  and  settlement  (Root  r.  O'Ncil, 
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so  much  of  the  contract  as  shows  his  right  to  recover  it  is  sufficient,^^  as  is  usually 
a  complaint  in  the  ordinaiy  form  of  a  count  in  assumpsit.^^ 

(ii)  Particular  Averments.  There  must  be  a  description  of  the  goods 
sold  contained  in  or  attached  to  the  complaint/^  and  the  complaint  must  show 
definitely  by  whom/^  and  to  whom/^  the  goods  were  sold,  and  must  allege  either 
the  agreed  price,  or  if  no  price  was  agreed  on,  the  value  of  the  goods,^^  and  that 


24  Pa,  bt.  326),  or  for  luoiie}''  had  and  re- 
ceived and  on  an  account  stated  (Triebel  v. 
Deysher,  2  Woodw.  (Pa.)  15),  but  not  for 
the  other  money  counts  (Triebel  ly.  Deysher, 
supra ) . 

39.  Adams  v.  Davis,  16  Ala.  748;  Tibbet 
V.  Zurbucb.  22  Ind.  App.  354,  52  K  E.  815; 
Fry  V.  Colborn,  17  Ind.  App.  96,  46  X.  E. 
351, 

40.  Magee  v.  Kast,  49  Cal.  141;  Richards 
Burroughs,  62  Mich.  117,  28  N.  W.  755. 
That  special  counts  joined  therewith  are 

faulty  is  immaterial  if  the  common  counts 
are  sufficient.  State  St.  Methodist  Church  v. 
Gordon,  31  N.  J.  L.  264. 

41.  O'Hara  Eeed,  1  Pennew.  (Del.)  138, 
39  Atl.  776;  Johnson  r.  Ellis,  17  Nebr.  608, 
24  N.  W.  214;  Altoona  Concrete  Constr., 
etc.,  Co.  V.  Knickerbocker  Contracting  Co.,  29 
Pa.  Super.  Ct.  512,  holding  that  a  statement 
of  claim  for  lumber  and  building  material 
sold  and  delivered  is  not  such  as  to  require 
an  aflidavit  of  defense,  where  the  statement, 
as  to  a  very  large  number  of  the  items,  fails 
to  set  forth  the  kind,  quality,  and  condition 
of  the  material  furnished,  or  the  sizes  of 
various  doors  and  window  frames  alleged  to 
have  been  sold  and  delivered. 

A  bill  of  particulars  of  the  account  sued 
on  need  not  be  filed  where  the  sale  vras  in 
bulk  for  a.  lump  sum,  without  inventory,  and 
where,  before  commencement  of  the  action, 
the  goods  were  resold  to  various  persons. 
Tibbet  v.  Zurbuch,  22  Ind.  App.  354,  52 
N.  E.  815. 

A  declaration  for  goods  sold  and  delivered 
as  described  in  an  account  annexed  is  suffi- 
cient without  particularizing  the  goods  in 
the  declaration  if  the  description  in  the  ac- 
count annexed  is  sufficient.  Milliken  f. 
Waldron,  89  Me.  394,  36  Atl.  630;  Pvider  f. 
Bobbins,  13  Mass.  284;  Kinder  v.  Shaw,  2 
Mass.  398;  Genesee  Paper  Co.  v.  Bogert,  23 
Pa.  Super.  Ct.  23. 

In  an  action  on  account  stated  it  is  not 
necessary  to  describe  the  goods.  Collins  v. 
McCrummen,  3  Mart.  N.  S,  (La.)  166. 

It  is  not  essential  that  the  value  should 
be  stated  separately  where  the  articles  them- 
selves are  specified.  Blanchard  v.  Hunter,  7 
Pa.  Co.  Ct.  552. 

Plaintiff's  right  of  ownership  in  the  prop- 
erty is  not  an  essential  averment.  Duzan  v. 
Meserve,  24  Oreg.  523,  34  Pac.  548. 

42.  Pioneer  Fuel  Co.  v.  Hager,  57  Minn. 
76,  58  K  W.  828,  47  Am.  St.  Rep.  574. 

43.  Mershon  v.  Randall,  4  Cal.  324. 

But  where  it  is  alleged  that  the  goods 
were  sold  and  delivered  to  defendant  and 
others  at  defendant's  request,  it  is  not  neces- 
sary to  state  w^ho  such  others  are.  Hubbard 
V.  Beckwith,  1  Bibb  (Ky.)  492. 
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44.  Bowen  f.  Phelps  County  School  Dist. 
No.  3,  10  Nebr.  265,  4  N.  W,  981 ;  Macksoud 
V.  Dildarian,  93  N.  Y.  Suppl,  382.  But  see 
Laing  v.  Fidgeon,  4  Campb.  169,  6  Taunt^^ 
108,  16  Rev.  Rep,  589,  1  E.  C.  L.  531,  hold- 
ing that  Avliere  the  price  is  not  agreed  on 
the  contract  may  be  declared  on  as  for  a 
reasonable  price. 

Averment  of  price. —  ^'^Tiere  a  contract  for 
the  sale  of  a  piano  has  the  price  blank  filled 
out  "(j$295)  dollars,"  it  fails  to  show  a  price, 
and  a  petition  in  an  action  for  the  purchase- 
price  should  aver  that  the  sign  and  figures 
inserted  in  the  blank  were  intended  to  rep- 
resent the  purchase-price  in  dollars.  Jesse 
French  Piano,  etc.  Co.  f.  Wallace,  84  Mo. 
App.  378. 

A  declaration  with  account  annexed  as 

follows :  To  balance  due  on  agreed  price  of 
[certain  articles]  $420.  Amount  of  price 
$500.  Credit  by  cash  $35,  and  cash  $45" 
sufficiently  alleges  the  price,  Milliken  v. 
Waldron,'89  Me.  394,  36  Atl.  630. 

Price  to  be  fixed  at  future  date. —  A  com- 
plaint, alleging  that  plaintiff  sold  and  de- 
livered to  defendant  certain  wheat,  for 
which  he  agreed  to  pay  within  twelve  cents 
a  bushel  of  the  Cincinnati  market,  to  be  de- 
termined by  the  Cincinnati  papers,  at  any 
time  which  plaintiff  might  select  within  a 
year  from  the  delivery  of  the  Avheat,  and  that 
within  the  year  plaintiff  notified  defendant 
that  he  would  on  that  day  set  the  price  of 
the  wheat  as  j^r  the  Cincinnati  papers  of 
tJiat  date,  and  that  wheat  was  worth  in  Cin- 
cinnati, on  that  day,  two  dollars  and  seventy 
cents  per  bushel,  and  that  plaintiff  fixed  the 
])rice  on  that  day  and  demianded  the  payment 
therefor,  which  defendant  refused,  sufficiently 
states  a  cause  of  action.  Jones  v.  Cook,  35 
Ind.  175. 

Price  of  value. —  A  complaint  in  an  action 
for  goods  sold  and  delivered,  containing  an 
averment  that  they  were  sold  "  at  and  for 
prices  mutually  agreed  upon,"  cannot  be  con- 
strued as  stating  a  canse  of  action  on  a, 
quantum  valehat.  Vedder  v.  Leamon,  70 
N.  Y.  App.  Div.  252,  75  N.  Y.  Suppl.  413. 

A  reference  to  a  bill  of  particulars  at- 
tached to  the  complaint,  in  which,  it  is  al- 
leged, are  "  detailed  certain  payments,"  pre- 
sumably made  upon  the  alleged  sale,  does  not 
amount  to  an  allegation  of  value  of  the 
goods.  Macksoud  v.  Dildarian,  93  N.  Y. 
Suppl.  382. 

Inconsistent  allegations. —  If  a  declaration 
for  goods  sold  and  delivered  alleges  the  goods 
to  have  been  sold  for  a  stipulated  price,  and 
then  state  a  promise  to  pay  the  worth  of  the 
goods,  alleging  them  to  be  worth  the  sum 
previously  stated,  it  is  bad  on  special  de- 
murrer. 'Gist  V.  Cicot,  4  Blackf.  (Ind.)  126. 
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defendant  promised  expressly  or  impliedly  to  pay  for  them,^'  and  must  show 
non-payment.^*^  Plaintiff  must  allege  performance  on  his  part  of  all  conditions 
precedent  to  a  right  of  recovery/^  and  the  sale  and  deliveiy  being  the  essential 
facts  on  which  the  right  of  plaintiff  depends  should  be  distinctly  averred/^  it 


45.  Kelly  v.  Burke,  132  Ala.  235,  31  So. 
512;  Foerster  v.  Kirkpatrick,  2  Minn.  210; 
Bowen  v.  Phelps  County  School  Dist.  No.  3, 
10  Nebr.  265,  4  N.  W.  981;  Kilpatrick-Koch 
Dry-Goods  Co.  i\  Box,  13  Utah  494,  45  Pac. 
629. 

Under  Code  Civ.  Proc.  §  142,  requiring  the 
complaint  to  contain  a  statement  of  the  facts 
constituting  the  cause  of  action  in  ordinary 
language,  where  a  complaint  alleges  the  sale 
and  delivery  of  goods  as  a  cause  of  action, 
it  is  not  necessary  to  allege  a  promise  of  de- 
fendants to  pay.  "^Glenny  v.  Hitchins,  4  How. 
Pr.  (N.  Y.)  98,  2  Code  Rep.  56. 

Request  for  payment. —  A  declaration  al- 
leging that  the  buyer  promised  to  pay  on  re- 
quest, and  concluding  with  the  general  breach 
of  non-payment,  is  good  without  averring  a 
special  request.  Walker  v.  Welch,  13  111. 
674. 

46,.  Goodman  v.  Gordon,  87  Ind.  126;  S.  C. 
Herbst  Importing  Co.  v.  Hogan,  16  Mont. 
384,  41  Pac.  135;  Bowen  v.  Phelps  County 
School  Dist.  No.  3,  10  Nebr.  265,  4  N.  W. 
981;  Donald  V.  Gearliardt,  42  Misc.  (N.  Y.) 
269,  86  N.  Y.  Suppl.  598.    But  see  Salisbury 

0.  Stinson,  10  Hun  (N.  Y.)  242. 

Liberal  construction. —  A  complaint  which 
alleges  a  sale  by  plaintiff  to  defendant  of  the 
property  described  therein,  for  a  specified 
price,  and  a  delivery  of  the  property  to  de- 
fendant, that  defendant  purchased  of  plain- 
tiff the  said  property  for  an  agreed  price  set 
out  therein ;  and  that  plaintiff  demands  judg- 
ment for  such  amount,  and  interest  from  day 
of  sale  and  delivery,  is  sufficient  under  Rev. 
St.  §  2668,  requiring  the  allegations  of  plead- 
ings to  be  construed  liberally  with  a  view  to 
substantial  justice,  although  the  complaint 
does  not  allege  that  any  part  of  the  price  re- 
mains unpaid.  Tiossiter  /;.  Schultz,  62  Wis. 
655,  22  N.  W.  839. 

When  demand  became  due. —  The  petition 
in  an  action  for  goods  sold  is  not  demurrable 
for  failure  to  show  when  the  demand  became 
due,  where  it  alleges  that  it  is  past  due,  and 
unpaid,  and  an  account  sliowing  when  it  be- 
came due  is  attached  and  made  a  part  of  the 
petition.  Petri  v.  Neimeyer,  (Tex.  Civ.  App. 
1894)  26  S.  W.  266. 

Debt  not  due. —  In  an  action  on  a  note 
given  for  the  price  of  goods  where  defendant 
pleads  that  the  note  is  not  due  plaintiff  ma}' 
show  that  the  credit  was  obtained  by  fraud, 
although  he  has  not  alleged  fraud  in  the 
complaint,  as  he  is  not  bound  to  anticipate 
the  defense  pU'aded.  Claflin  r.  Taussig,  7 
Hun  (N.  Y.)  223. 

47.  Armor  v.  Fisk,  1  Colo.  148  (holding, 
however,  tliat  wliore  an  agreement  to  pay  the 

1. 'alance  of  the  purchase-price  of  ])roiMM-ty  A^  as 
upon  condition  that  plaintiff  should  defeat  ;\ 
pending  suit,  and  no  siicli  suit  was  pending, 
the  obligation  beeomcs  single,  as  the  condi- 


tion is  impossible  to  be  performed  and  the 
sum  payable  on  such  condition  may  be  re- 
covered without  any  averment  of  perform- 
ance or  of  excuse  for  non- performance  of  the 
condition)  ;  Moses  v.  Banker,  2  Sv/eeny 
(N.  Y.)  267.  But  see  Hard  v.  Seeley,  47 
Barb.  (N.  Y.)  428,  holding  that  if  the  con- 
ditions are  independent  an  averment  of  per- 
formance is  not  essential. 

In  an  action  on  the  guaranty  of  the  pay- 
ment of  a  certain  amount  of  a  third  person's 
bill  for  goods,  on  condition  of  the  delivery  of 
the  full  bill  on  receipt  of  the  guaranty,  an 
averment  that  plaintiff',  on  receipt  of  the 
guaranty,  sold  and  delivered  to  the  third  per- 
son certain  goods  of  a  specified  value,  is  suf- 
ficient as  an  averment  of  performance  of  the 
condition,  as  there  is  a  reasonable  intend- 
ment in  the  complaint  that  the  delivery  was 
of  all  the  goods  sold.  McCreerv  t'.  Duncan, 
53  N.  Y.  Super.  Ct.  448. 

Where  the  buyer  was  to  advance  the 
freight  to  be  deducted  from  the  price  on 
settlement,  but  he  refused  to  receive  the  goods, 
it  is  not  necessary  for  the  seller  to  aver  pay- 
ment of  the  freight  as  the  refusal  to  receive 
was  a  denial  of  the  freight.  Ragland  r. 
Butler,  18  Gratt.  (Va.)  323. 

Fulfilment  of  conditions  to  be  performed 
by  the  buyer  need  not  be  averred,  Malter 
V.  Cutting  Fruit  Packing  Co.,  (Cal.  1901)  66 
Pac.  582,  where  grapes  sold  were  to  be  picked 
and  cured  by  the  buyer.  And  see  Hubbard  r. 
Chapman,  34  N.  Y.  App.  Div.  252.  54  N.  Y. 
Suppl.  527  {affirmed  in  165  N.  Y.  609,  58 
N.  E.  1088],  where  the  sale  was  conditioned 
on  a  test  to  be  made  by  a  particular  person 
in  the  buyer's  employ. 

Compliance  with  or  waiver  of  a  warranty 
mav  be  averred  generallv.  Bragg  v.  Bam- 
berger, 23  Ind.  198;  Buckstaff  r.  Russell,  151 
U.  S.  626,  14  S.  Ct.  448,  38  L.  ed.  292.  Tims 
where  a  machine  was  sold  with  a  warranty 
and  an  agreement  that  the  continued  use 
thereof  should  be  regarded  as  a  waiver  of  the 
warranty  an  allegation  of  continued  use  is 
sufficient  as  an  averment  of  waiver.  Brai>g 
r.  Bamberger,  23  Ind.  198.  And  where  the 
complaint  sets  out  a  contract  to  sell  goods 
of  a  certain  quality  and  character,  an  alle- 
gation of  delivery  and  acceptance  carries  with 
it  the  implication  tliat  the  goods  were  of  the 
kind  and  qualitv  warranted.  Fairbanks  r. 
Midvale  Min.,  etc..  Co.,  105  :\Io.  App.  644, 
80  S.  W.  13. 

48.  CoUfornia.—  V\\\\\\)  v.  Durkee.  108  Cal. 
300,  41  Pac.  407. 

Indiana. —  Brii'kv  r.  Irwin.  122  Ind.  51, 
23  N.  E.  694:  Drudge  r.  Leiter.  IS  Ind.  App. 
694,  49  N.  E.  34,  63  Am.  St.  Rep.  359.  hold- 
ing that  a  complaint  alleging  the  delivery  of 
a  certain  quantity  of  wlieat,  of  a  certain 
market  value,  by  plaintiff  to  defendants, 
"  and  that  in  this  way,  and  for  siiid  wheat, 
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bqing  sufficient,  however,  if  a  sale  and  delivery  at  defendant's  request  is  alleged,  to 
allege  that  defendant  is  indebted  to  plaintiff  in  a  certain  sum  therefor,  which  is  now 
due,  and  that  he  has  paid  no  part  thereof;  and  it  seems  that  it  is  not  necessary 
to  aver  that  the  goods  were  sold  and  delivered  at  the  request  of  defendant  when 


tlie  said  defendants  became  indebted  to  the 
plaintiff  in  said  sum,"  etc.,  was  insufficient 
in  that  it  did  not  show  a  contract  of  sale 
and  breach  thereof. 

Montana. —  Smith  V:  Perham,  33  Mont. 
309,  83  Pac.  492,  holding  that  a  complaint 
in  an  action  for  goods  sold,  which  alleges 
that  during  a  time  specified  plaintiff  fur- 
nished and  delivered  to  defendant  certain 
goods  of  a  specified  value,  that  defendant  re- 
ceived the  same  and  used  them  for  his  own 
use,  and  that  he  has  not  paid  therefor,  states 
no  cause  of  action,  its  allegations  not  being 
inconsistent  with  a  gift. 

Texas. —  Love  v.  Doak,  5  Tex.  343. 

Utah. —  Kilpatrick-Kocli  Dry-Goods  Co.  v. 
Box,  13  Utah  494,  45  Pac.  629. 

England. —  Stapleton  r.  Shelburne,  1  Bro. 
P.  C.  21.5,  1  Eng.  Reprint  523. 

It  is  a  sufficient  averment  of  delivery  or 
tender,  if  it  is  alleged  that  defendant  ap- 
plied for  and  received  the  goods  under  the 
contract  (Vallev  R.  Co,  v.  Lake  Erie  Iron 
Co.,  46  Ohio  St." 44,  18  N.  E.  486,  1  L.  R.  A. 
412),  or  that  he  took  possession  thereof 
(Tingley  v.  Fairhaven  Land  Co.,  9  Wash.  34, 
36  Pac.  1098.  And  see  Duzan  v.  Meserve,  24 
Oreg.  523,  34  Pac.  548,  holding  that  an  alle- 
gation that  defendants  took  possession  of  the 
property  under  the  contract  is  not  open  to 
the  construction  that  defendants  took  tor- 
tious possession  thereof)  ;  and  a  petition 
which  states  that  defendants  were  building  a 
railroad,  that  plaintiffs  delivered  ties  at  the 
railroad,  and  that  defendants  received  and 
used  them,  shows  a  sufficient  cause  of  action 
for  the  value  of  the  ties  (Miller  v.  Duff,  34 
Mo.  167)  ;  and  although  the  delivery  was  not 
strictly  in  compliance  with  the  terms  of  the 
contract  a  recital  of  the  facts  and  an  aver- 
ment that  defendant  accepted  the  delivery 
without  objection  is  sufficient  as  stating  a 
cause  of  action  (Bedell  v.  Kowalsky,  99  Cal. 
236,  33  Pac.  904).  An  averment  that  de- 
fendant is  indebted  to  plaintiff  for  goods 
bought  of  him  in  a  certain  year,  upon  whicli 
defendant  paid  a  part  of  the  price,  leaving  a 
balance  due,  etc.,  implies  that  the  goods  were 
delivered  to  defendant  (Winslow  v.  Brad- 
ley, 15  Wis.  394),  and  an  averment  that 
goods  were  shipped  and  that  the  seller  has 
fully  performed  his  contract  but  defendant 
"  fails  and  refuses  to  perform  his  part  of  the 
contract  and  has  wholly  made  default "  suf- 
ficiently alleges  delivery  in  an  action  on  a 
contract  whereby  certain  tombstones  were  to 
be  shipped  by  plaintiff  to  defendant,  for 
which  a  specified  price  was  to  be  paid  "  when 
delivered"  (Jaeggli  v.  Phears,  30  Tex.  Civ. 
App.  212,  70  S.  W.  330)  ;  and  a  general  alle- 
gation of  performance  has  been  held  sufficient 
without  alleging  delivery  in  definite  terms 
(Totten  V.  Cooke,  2  Mete.  (Ky.)  275). 

Acceptance  of  order. —  An  averment  in  the 
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complaint,  in  an  action  for  the  price  of  goods 
sold,  that  at  the  time  plaintiffs  received  de- 
fendants' written  order  for  goods  they  "  ac- 
cepted and  approved  said  order  and  contract 
and  wrote  [defendants]  a  postal  card,"  etc., 
implies  that  the  order  was  accepted  by  send- 
ing such  communication,  and  pleads  no  other 
legal  acceptance.  J.  Thompson,  etc.,  Mfg. 
Co.  V.  Perkins,  97  Iowa  607,  66  N.  W.  874. 

When  delivery  is  not  alleged  plaintiff  is 
not  entitled  to  judgment  on  the  pleadings  for 
the  price  of  articles  which  he  was  to  manu- 
facture and  deliver  to  defendant,  due  a  cer- 
tain time  after  the  articles  were  delivered 
(Midvale  Steel  Co.  r.  Camden  Iron  Works,  129 
Fed.  246) ;  but  where  the  complaint  proceeded 
on  the  theory  that  the  goods  were  the  prop- 
erty of  defendants,  and  subject  to  their 
direction  as  to  delivery,  and  alleged  plain- 
tiffs' readiness  to  deliver  all  the  goods  and 
defendants'  refusal  to  accept  and  pay,  the 
failure  to  allege  the  actual  fact  that  a  cer- 
tain portion  of  the  goods  had  been  delivered 
and  accepted  did  not  impair  plaintiffs'  right 
to  recover  for  the  entire  quantity  so  long 
as  they  had  fully  performed  on  their  part  as 
regarded  the  goods  still  in  their  possession 
(Kaufman  v.  Canary,  21  Misc.  (N.  Y.)  302, 
47  K  Y.  Suppl.  152  [affirming  20  Misc.  726, 
45  N.  Y.  Suppl.  1143])  ;  and  acceptance  and 
delivery  of  the  articles  sold  need  not  be 
alleged  where  it  is  an  agreed  price  that  is 
sued  for  and  not  articles  sold  and  delivered, 
for  it  may  that  tlie  articles  were  not  to  be 
delivered  until  the  price  should  have  l)een 
paid  (Milliken  v.  Waldron,  89  Me.  394,  36 
Atl.  630). 

49.  California. —  Abadie  v.  Carrillo,  32 
Cal.  172. 

Colorado. —  Messenger  v.  Woge,  20  Colo. 
App.  275,  78  Pac.  314. 

Illinois.— Reed  r.  Walker,  52  111.  333. 

Montana. —  S.  C.  Herbst  Importing  Co.  v, 
Hogan,  16  Mont.  384,  41  Pac.  135. 

Nebraska. —  Tessier  v.  Reed,  17  Nebr.  105, 
22  N.  W.  225. 

Neia  York. —  Allen  v.  Patterson.  7  N.  Y. 
476,  57  Am.  Dec.  542;  Phillips  v'.  Bartlett, 
9  Bosw.  678. 

Pennsylvania. —  Kamber  i'.  Becker,  27  Pa. 
Super.  Ct.  266. 

Tescas. —  Guthrie  v.  Mann,  ( Civ.  App.  1896) 
35  S.  W.  710. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  995. 

Under  Nebr.  Code  Civ.  Proc.  §  129,  a  pe- 
tition which  states  that  certain  goods  were 
sold  and  delivered  by  plaintiffs  to  defendants, 
sets  forth  a  copy  of  the  account,  alleges  that 
there  are  no  credits  thereon,  and  no  part 
thereof  has  been  paid,  and  that  there  is  due 
from  defendants  to  plaintifls  a  definite  sum, 
is  not  subject  to  demurrer  as  not  stating  a 
cause  of  action.  Stubendorf  v.  Sonnenschein, 
11  Nebr.  235,  9  N.  W.  91. 
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the  sale  is  stated  to  have  been  made  to  him  directly,  the  contract  of  sale  and 
dehvery  of  goods,  and  a  dehvery  thereof,  implying  an  agreement;,''^  the  rule  being 
othenvise,  however,  where  dehvery  was  to  a  third  person  and  not  to  the  buyer.-"^^ 
Under  a  contract  for  sale  or  return  it  should  also  be  alleged  that  return  has  been 
demanded  and  refused ;  but  if  plaintiff  waives  a  conversion  of  the  goods  and 
sues  in  assumpsit  for  the  value  thereof,  it  is  not  necessary  to  allege  the  facts  con- 
stituting the  conversion;  and  it  is  not  necessary  to  aver  that  the  quality  of  the 
goods  was  as  represented,^^  that  the  article  was  satisfactory,^*"  or  that  a  machine 
sold  worked  well.^^  The  complaint  need  not  state  where  the  goods  iwere  sold,^'"^ 
and  the  date  of  the  sale  is  immaterial  if  payment  is  due.^^  An  averment  that 
defendant  is  indebted  to  plaintiff  in  a  specific  sum  and  that  no  part  thereof  has 
been  paid  is  equivalent  to  an  averment  that  the  amount  is  due  and  unpaid.^® 

b.  Plea,  Answer,  or  Affidavit  of  Defense  —  (i)  In  General.  The  general 
rules  relating  to  pleas,  answers,  or  affidavits  of  defense  in  civil  actions  are  apph- 
cable  in  actions  for  the  price  or  value  of  goods  sold.^^  It  is  generally  sufficient 
if  the  answer  denies  each  and  every  allegation  of  the  complaint  not  specifically 
admitted,^  and  where  the  complaint  is  for  goods  "sold  and  dehvered,"  a  denial 
that  the  goods  were  "sold  and  delivered''  is  not  evasive  as  being  in- the  con- 


50.  Acome  v.  American  Mineral  Co.,  11 
How.  Pr.  (N.  Y.)  24.  But  see  McEwen  v. 
Morey,  60  111.  32. 

51.  Smith  V.  Leland,  2  Duer  (N.  Y.)  497. 
See  also  Fry  v.  Colburn,  17  Ind.  App.  96, 
46  N.  E.  351. 

52.  Crosby  v.  Tichenor,  6  Blackf.  (Ind.) 
418,  where  the  declaration  was  held  to 
satisfy  this  rule. 

An  admission  of  a  bailment  cannot  be  im- 
plied where  in  an  action  for  the  price  of 
goods  sold  on  memorandum  the  complaint  al- 
leges a  delivery  of  the  goods  on  memoran- 
dum, to  be  held  and  returned  by  defendants 
at  their  risk  during  a  reasonable  time,  and, 
if  not  returned  within  a  reasonable  time,  to 
pay  the  value  thereof.  Oelbermann  v.  Jar- 
man,  12  K  Y.  Suppl.  383. 

53.  Galvin  Mac  Min.,  etc.,  Co.,  14  Mont. 
508,  37  Pac.  366;  Dolierty  V.  Shields,  86 
Hun  (N.  Y.)  303,  33  N.  Y.  Suppl.  497. 
See  also  Willis  v.  Morse,  4  Silv.  Sup.  (N.  Y.) 
83,  7  N.  Y.  Suppl.  304,  holding  that  where 
the  complaint  declares  on  contract  and  also 
sets  out  facts  showing  fraud  and  conversion 
the  latter  allegations  may  be  struck  out  as 
surplusage. 

54.  Neal  i".  Shelwalter,  5  Ind.  App.  147, 
31  N.  E.  848. 

55.  Buckstaff  v.  Russell,  151  U.  S.  626, 
14  S.  Ct.  448,  38  L.  ed.  292. 

56.  McClamrock  v.  Flint,  101  Ind.  278. 

57.  Behlow  r.  Shore,  91  Cal.  141,  27  Pac. 
546. 

Place  of  delivery. —  A  complaint  in  an 
action  for  the  price  of  goods  sold,  alleging 
a  proposition  by  plaintiffs  to  sell,  which 
fixed  the  place  of  delivery  aboard  the  cars 
at  one  town,  and  a  written  acceptance  by 
defendant,  changing  such  place  of  delivery 
to  another  town,  and  the  ratification  by 
plaintiffs  of  the  qualified  acceptance,  was 
sufficient  as  a  declaratiou  on  a  contract  for 
the  delivery  of  goods  on  tlio  cars  at  the 
town  named  bv  defendant.  Moskoi-  Heath, 
(Tex.  Civ.  App.  1800)  34  S.  W.  374. 


58.  McLaughlin  v.  Turner,  16  Fed.  Cas. 
No.  8,875,  1  Cranch  C.  C.  476. 

Averaging  dates  of  delivery. —  A  complaint 
for  goods  sold  on  a  credit  of  thirty  days, 
verified  less  than  thirty  days  after  the  de- 
livery of  part  of  the  goods,  alleging  that, 
"  by  averaging  dates  of  delivery,  the  whole 
account  has  become  due,  and  defendant  has 
not  paid  the  same,"  although  stating  facts 
from  which  the  probable  existence  of  a  par- 
tial defense  might  be  inferred  is  not,  for 
that  reason,  insufficient  on  demurrer.  Newell 
Bros.  Mfg.  Co.  V.  Grunwald,  1  N.  Y.  Suppl. 
434. 

An  averment  of  sale  and  delivery  at  divers 
times  between  certain  dates  is  sufficient  with- 
out alleging  a  specific  date  for  each  trans- 
action. Pvead  r.  Walker,  52  111.  333.  And 
see  Deacon  v.  Uhlman,  21  Pa.  Super.  Ct.  381, 
holding  that  a  statement  of  claim  reciting 
that  plaintiffs  sold  and  delivered  to  defend- 
ant, in  the  month  of  March,  1901,  two  thou- 
sand three  hundred  and  ninety-nine  quarts 
of  milk,  and,  in  the  month  of  April,  1901, 
two  thousand  three  hundred  and  sixteen 
quarts  of  milk,  at  the  price  of  three  and 
one-half  cents  per  quart,  the  price  agreed 
between  them,  making  the  total  indebtedness 
therefor  one  hundred  sixty-five  dollars  and 
three  cents,  is  sivfficient  without  stating  the 
date  of  each  transaction. 

59.  Wilcox  r.  Jamieson,  20  Colo.  158,  36 
Pac.  902. 

60.  See  PleadiiXG,  31  Cvc.  126. 

61.  McKenna  v.  Hoy,  76  Iowa  322,  41 
N.  W.  29,  holding  tliat  in  an  action  for  the 
price  of  a  team  an  answer  alleging  that 
plaintiff  received  tiie  note  of  one  G,  in  pay- 
ment, and  uave  his  own  note  to  defendant 
for  the  difference  between  the  price  of  the 
team  and  the  amount  of  G's  note,  is  an  ad- 
mission tliat  tlie  price  of  the  team  was  the 
dilTerence  between  the  amount  of  plaintiff's 
note  and  the  snm  due  on  Cs. 

62.  Rawlings  r,  Alexander,  8  Misc.  (X.  Y.> 
514,  28  N.  Y.  Suppl.  74S. 
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jnnctive;  ^  but  defendant's  pleading,  whether  m  fonn  an  answer,  plea,  or  affidavit 
of  defense  must  set  forth  the  facts  necessary  to  constitute  a  substantial  defense, 
mere  general  averments  amounting  to  legal  conclusions  being  insufficient,^*  and  must 
be  responsive  to  plaintiff's  claim, and  must  state  definitely  and  directly  the 
facts  relied  on  to  defeat  such  claim. A  mere  denial  of  indebtedness  is  insuf- 
ficient," as  is  also  a  simple  allegation  of  overcharge  without  specifying  the  par- 


63.  Feldman  v.  Shea,  7  Ida.  717,  59  Pac. 
537  ^* 

64.  Cropley  V.  Vogeler,  2  App.  Cas.  (D.  C.) 
28;  Hardenburgh  v.  Fish,  61  N.  Y.  App.  Div. 
333,  70  N.  Y.  Suppl.  415;  Williams  v. 
Sawyers,  155  Pa.  St.  129,  25  Atl.  1049; 
American  Electric  Constr.  Co.  v.  Consumers' 
Gas  Co.,  47  Fed.  43  [affirmed  in  50  Fed.  778, 
1  C.  C.  A.  663]. 

An  affidavit  of  defense  that  the  goods 
charged  to  defendant  were  "  excessive  in 
amount,"  not  specifying  the  excess,  is  insuffi- 
cient, as  too  vague.  Jenkinson  v.  Hilands, 
146  Pa.  St.  380,  23  Atl.  394. 

65.  Smith  v.  Dick,  95  Ala.  311,  10  So. 
845;  Cropley  v.  Vogeler,  2  App.  Cas.  (D.  C.) 
28;  Seelav  v.  McKenzie,  92  N.  Y.  Suppl.  350; 
Laferty  v.  Sheriff,  (Pa.  1888)  16  Atl.  90; 
Armor  Lith.  Co.  v.  Allegheny  Mach.  Co.,  1 
Mona.  (Pa.)  84.  See  also  Westcott  v.  Reiff, 
75  N.  Y.  Suppl.  488,  holding  that  in  an  action 
for  the  price  of  goods,  where  the  complaint 
averred  that  plaintiff  sold  "  certain  goods, 
wares,  and  merchandise "  to  defendant,  a 
defense  that,  between  the  dates  alleged,  de- 
fendant ordered  of  plaintiff  "  certain  slate 
goods,"  which,  when  delivered,  were  cracked, 
and  that,  on  plaintiff's  request,  defendant 
sold  them  on  plaintiff's  account,  and  paid 
the  proceeds  to  plaintiff,  but  not  alleging 
that  the  property  mentioned  in  the  defense 
was  the  same  as  that  mentioned  in  the  com- 
plaint was  demurrable. 

A  denial  that  defendant  agreed  or  promised 
to  pay  money  sued  for  constitutes  no  de- 
fense, where  allegations  in  the  petition  that 
the  goods  were  sold  at  defendant's  special 
instance  and  request,  and  at  prices  set  out 
in  an  itemized  account  filed  therewith,  are 
not  controverted.  Guenther  r.  American  Steel 
Hoop  Co.,  116  Ky.  580,  76  S.  W.  419,  25 
Ky.  L.  Rep.  795. 

66.  Illinois. —  Townsend  v.  Water  Com'rs, 
63  111.  26,  14  Am.  Rep.  109. 

Indiana. —  Bacon  v.  Markley,  46  Ind.  116. 

'New  York. —  Flournoy  v.  Osgood,  99  N.  Y. 
App.  Div.  270,  90  N.  Y.  Suppl.  972. 

Pennsylvania. —  Heckscher  v.  American 
Tube,  etc.,  Co.,  137  Pa.  St.  421,  20  Atl.  804; 
Fish  V.  Barr,  22  Pa.  Super.  Ct.  131;  Drake 
V.  Irvine,  10  Pa.  Co.  Ct.  486;  Tunis  Lumber 
Co.  V.  Henwood  Co.,  18  Lane.  L.  Rev.  114, 

Umted  States. —  Kenworthy  v.  Hirst,  124 
Fed.  995. 

Denial  of  delivery. —  A  statement  in  the 
affidavit  of  defense  that  defendant  received 
no  notice  of  a  certain  shipment  of  goods 
made  to  him  by  plaintiff,  and  that,  as  far 
as  he  knows,  they  were  not  delivered  in  his 
name,  is  insufficient,  as  against  a  claim  for 
the  price  of  the  shipment.  McKay  v.  Mc- 
Kenna,  173  Pa.  St.  581,  34  Atl.  236. 
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A  denial  on  information  and  belief  that 
defendant  purchased  goods  of  plaintiff  is  in- 
sufficient. Weill  V.  Crittenden,  139  Cal.  488, 
73  Pac.  238. 

A  plea  based  on  delay  in  delivery  should 
allege  the  time  fixed  for  delivery  (Hitchcock 
V.  Turnbull,  44  Minn.  475,  47  *N.  W.  153), 
that  the  delay  was  due  to  the  fault  of  plain- 
tiff (Smith  'v.  Baxter,  13  Ind.  151),  and 
should  also  set  out  the  particulars  of  the 
loss  or  damage  suffered  by  defendant  by 
reason  of  the  default  or  delay  (Carnahan 
Stamping,  etc.,  Co.  v.  Foley,  23  Pa.  Super. 
Ct.  643;  Wilmot,  etc.,  Mfg!  Co.  v.  Pennsyl- 
vania Bolt,  etc.,  Co..  21  Pa,  Super.  Ct.  490; 
Gausler  v.  Bridges,  13  Pa.  Super.  Ct.  646; 
Delaware  Electric,  etc.,  Co.  v.-  Curran,  24  Pa. 
Co.  Ct.  505,  8  Del.  Co.  139),  and  where  the 
contract  of  sale  was  in  writing  and  the 
treasurer  and  manager  of  the  seller  corpora- 
tion fixed  the  time  of  delivery  by  a  collateral 
agreement,  the  authority  of  the  officer  should 
be  alleged  (Twining  v.  Roberts,  16  Pa.  Super. 
Ct.  4,  8  Del.  Co.  143). 

Where  the  seller  agreed  to  release  the 
goods  sold  from  a  lien  for  storage  rent,  and 
the  purchaser  accepted  a  draft  for  the  price 
without  obtaining  delivery  of  the  goods,  an  al- 
legation in  the  answer  in  an  action  on  such 
draft  that  the  vendor,  although  often  re- 
quested to  do  so,  has  failed  to  pay  such 
charges,  and  has  failed  and  refused  to  deliver 
the  goods,  or  any  part  thereof,  is,  as  against 
a  motion  for  judgment  on  the  pleadings,  suffi- 
cient to  show  a  demand  for  a  delivery  of 
the  goods.  Malone  r.  Minnesota  Stone  Co., 
36  Minn.  325,  31  N.  W.  170. 

Payment. —  Wliere  an  account  is  attached 
to  the  declaration  as  an  exhibit  an  allegation 
that  the  last  payment  shown  by  said  account 
was  made  and  accepted  as  payment  in  full 
of  the  amount  due  is  sufficient  as  a  plea  of 
pajnnent  (White  r.  Safe  Harbor  Match  Co., 
106  Fed.  109)  ;  and  an  allegation  that  de- 
fendant has  paid  for  all  goods  "  received  by 
him  in  the  transaction "  in  issue  is  an  ad- 
mission of  the  sale  and  delivery  and  a  plea 
of  payment  (Ketelman  v.  Chicago  Brush  Co., 
65  Nebr.  429,  91  X.  w.  282);  but  a  plea 
that  defendant  made  payment  in  goods  and 
money  is  not  good  as  a  plea  of  accord  and 
satisfaction  unless  it  is  alleged  that  plaintiff 
accepted  the  goods  in  satisfaction  (Sinard  v. 
Patterson,  3  Blackf.  (Ind.)  353). 

67.  Colorado. —  Moffit-West  Drug  Co.  v. 
Lyneman,  10  Colo.  App.  249,  50  Pac.  736. 

Kentucky. —  Guenther  v.  American  St-eel 
Hoop  Co.,  116  Kv.  580,  76  S.  W.  419,  26 
Ky.  L,  Rep.  795. 

Montana. — •  Higgins  v.  Germaine,  1  Mont. 
230. 

New  York. —  Hardenburgh  v.  Fish,  61  N.  Y. 
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ticular  items  but  a  general  plea  of  non-performance  of  conditions  on  the  part 
of  the  seller  is  good.^** 

(ii)  Particular  Averments  —  (a)  Existence  and  Nature  of  Contract.  An 
affidavit  of  defense  which  denies  positively  and  directly  that  defendant  purchased 
the  goods  and  that  he  ever  received  the  goods  or  any  portion  thereof  is  suffi- 
cient/^ as  is  also  a  plea  that  defendant  purchased  the  goods  merely  as  agent  of 
the  real  buyer,  as  the  seller  well  knew;  and  so  too  it  is  sufficient  if  defendant 
pleads  definitely  that  he  did  not  purchase  from  plaintiff  but  from  a  third  per- 
son; "'^  but  it  is  not  sufficient  to  deny  that  he  purchased  the  goods  if  it  is  not  also 
denied  that  the  goods  were  received  and  used;  and  in  an  action  for  goods  sold 
and  dehvered,  an  affidavit  of  defense  which  simply  denies  that  defendant  bought 
or  received  the  goods  for  which  suit  is  brought,  and  does  not  deny  the  execution 
of  a  contract  for  the  sale  and  delivery  of  said  goods,  and  a  dehvery  or  an  attempt 
to  deliver  in  pursuance  of  such  contract  is  not  sufficient."^*  A  defense  that  the 
contract  was  one  of  consignment  and  not  of  sale  must  be  specially  pleaded.'^ 

(b)  Misreprese7itation  o.nd  Fraud.  If  misrepresentation  is  the  basis  of  the 
defense,  the  allegations  must  show  representations  which  in  law  amount  to  a 
warranty,^^  or  that  they  were  fraudulent."  Allegations  of  fraud  must  be  direct 
and  certain,  and  a  general  plea  which  does  not  set  out  definitely  the  facts  on 
which  the  fraud  is  based  is  insufficient.  The  circumstances  constituting  the 
traud  should  be  specified, and  it  must  appear  that  the  fraud  alleged  was  con- 


App,  Div.  333,  70  N.  Y.  Siippl.  415;  Lamb  v. 
Hirschberg,  1  Misc.  108,  20  N.  Y.  Suppl.  678. 

Wisconsin. —  Crane  Bros.  Mfg.  Co.  v.  Morse, 
49  Wis.  368,  5  N.  W.  815. 

But  see  Flowers  v.  Slater,  2  Ohio  Dee. 
(Reprint)  336,  2  Cine.  L.  Bui.  445,  holding 
that  where  an  action  is  brought  to  recover 
for  property  sold  and  delivered,  and  the  evi- 
dence shows  a  sale  or  exchange  and  a  pay- 
ment as  a  condition  of  the  delivery,  an 
answer  that  defendant  is  not  indebted  is  not 
sufficient. 

Frivolous  answer. —  An  answer,  in  an  ac- 
tion for  goods  sold  and  delivered,  admitting 
a  sum  due  as  stated  in  the  complaint,  but 
denying  tha.t  it  became  due  on  a  certain  date, 
is  frivolous.  Aiken  v.  Haskins,  27  Misc. 
(N.  Y.)  629,  59  N.  Y.  Suppl.  486  [aifirmed 
in  48  N.  Y.  App.  Div.  638,  63  N.  Y.  Suppl. 
1104]. 

68.  Gausler  v.  Bridges,  13  Pa.  Super.  Ct. 
646;  Nellis  v.  Heiter,  2  Wkly.  Notes  Cas. 
(Pa.)  203. 

69.  Andre  v.  Morrow,  65  Miss.  315,  3  So. 
659,  7  Am.  St.  Rep.  658. 

A  plea  setting  up  failure  to  perform  a  con- 
dition collateral  to  a  written  contract  should 
allege  that  the  condition  was  omitted  from 
the  writing  by  mistake  or  fraud.  McKegney 
V.  Widekind,  6  Bush  (Ky.)  107. 

70.  Barker  v.  Fairchil'd,  168  Pa.  St.  246, 
31  Atl.  1102;  Caldwell  V.  Prendergest.  14 
Wkly.  Notes  Cas.  (Pa.)  125. 

71.  Gibbons  v.  Dabnev,  2  Wklv.  Notes  Cas. 
(Pa.)  490. 

72.  Manufacturing  Co.  r.  Harding,  3  Pa. 
Co.  Ct.  150. 

But  if  the  complaint  alleges  that  plaintiff 
sold  the  goods  as  agent  of  another,  an  answer 
sotting  up  that  the  goods  belonged  to  a  third 
person  and  not  to  plaintiff,  and  that  they 
were  sold  by  such  third  person,  is  insuffi- 


cient, if  it  does  not  deny  delivery  by  plaintiff 
and  his  agencv  for  such  third  person.  Reilly 
v.  Cook,  13  Abb.  Pr.  (N.  Y.)  255,  22  How.  Pr. 
93. 

73.  Ewer  v.  Laughlin,  22  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  317;  Hunsicker  v.  Arnold,  1 
Wkly.  Notes  Cas.  (Pa.)  589;  Reis  v.  Her- 
man, 1  Wkly.  Notes  Cas.  (Pa.)  84.  But  see 
Friel  v.  Custer,  23  Pa.  Super.  Ct.  466. 

74.  Register  Co.  r.  Flaherty,  12  Pa.  Co.  Ct. 
475. 

75.  Wallace  r.  Blake,  128  N.  Y.  676.  28 
N.  E.  Q03  [affirming  58  N.  Y.  Suiter.  Ct.  13, 
8  N.  Y.  Suppl.  862]. 

76.  Raines  r.  Dooley,  23  Ark.  329. 

77.  Raines  r.  Dooley,  23  Ark.  329. 

78.  Stever  r.  Lamoure,  Lalor  (N.  Y.)  352; 
Blanton  v.  Craven.  173  Pa.  St.  374,  34  Atl. 
437;  Goodwin  v.  Schott,  159  Pa.  St.  552.  28 
Atl.  356,  358. 

79.  Alabama. —  Lawton  r.  Ricketts.  104 
Ala.  430,  16  So.  59. 

Arizona. —  History  Co.  r.  Dougherty.  3 
Ariz.  387,  29  Pac.  649,  holding  that  the  mere 
use  of  the  word  fraudulently  "  is  an  insuffi- 
cient allegation  of  fraud,  in  the  absence  of 
allegations  of  fact. 

Arkansas. —  Hvnson  r.  Dunn.  5  Ark.  395, 
41  Am.  Dec.  lOO' 

FloiHda .— .lonQ>^  r.  Streoter,  8  Fla.  83. 

Jndiaiia. —  Patterson  r.  Lord,  47  Ind.  203; 
Keller  r.  Johnson.  11  Tnd.  337,  71  Am.  Dec. 
355.  But  see  Elliott  v.  Coggshall.  4  Blaekf. 
238,  29  Am.  Dee.  3t)5. 

Montana. —  Budd  r.  Power.  8  Mont.  3<S0, 
20  Pac.  820. 

New  Yorl-. —  Hunt  r.  ]\rails,  1  Code  Kep. 
118. 

Texas. — Riley  r.  Treanor.  (Civ.  App.  1894) 
25  S.  W.  1054;  Morgan  r.  Vandermark.  1 
Tex.  App.  Civ.  Cas.  §  511. 

See  43  Cent.  Dig.  tit.  "Sales."  §  1015. 
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nected  with  the  transaction  described  in  the  statement  of  claim, ^  and  the  plea 
should  allege  the  seller's  knowledge  of  the  falsity  of  his  representations,*^  or  that 
he  made  the  representations  without  knowing  them  to  be  true,^^  his  intent  to 
•deceive,^''  the  buyer's  rehance  thereon,**  and  that  damage  resulted  therefrom.*'^ 
If  rescission  for  fraud  is  relied  on  an  offer  to  return  must  be  alleged.*®  An  affidavit 
of  defense  alleging  defects  in  the  quahty  of  the  goods  furnished  must  state  defi- 
nitely and  specifically  the  defects  relied  upon  *^  and  the  damages  sustained 
thereby.** 

(c)  Defects  in  Quality.  It  is  not  sufficient  to  allege  merely  that  the  goods 
were  defective  or  inferior  in  quality  to  those  ordered,  and  that  damage  resulted, 
but  the  character  of  the  defect  should  be  specified,*^  and  there  must  be  a  distinct 


Answer  held  sufficiently  to  allege  fraud  in 
sale  of  a  mule  see  Brooks  v.  Matthews,  78 
Ga.  739.  3  S.  E.  627. 

80.  Kennedy  v.  Aber,  1  Pa.  Dist.  770,  11 
Pa.  Co.  Ct.  570. 

81.  Con  ant  v.  Terre  Haute  Nat.  State 
Bank,  121  Ind.  323,  22  N.  E.  250;  Shook  f. 
Singer  Mfg.  Co.,  61  Ind.  520;  Cunningham 
V.  Smith.  10  Gratt.  (Va.)  255,  60  Am.  Dec. 
333. 

Fraudulent  concealment. —  In  an  action  for 
the  purchase-price  of  a  distiller's  brand,  an 
answer  setting  up  that  defendant  purchased 
on  the  faith  of  plaintiff's  representation 
that  the  brand  was  of  good  repute,  and  that 
plaintiff  fraudulently  concealed  from  defend- 
ant the  fact  that  he  had  destroyed  the  value 
of  the  brand  by  the  manufacture  of  a  large 
quantity  of  inferior  whisky,  states  a  good 
defense.  Dant  v.  Head,  90  Ky.  255,  13  S.  W. 
1073,  12  Ky.  L.  Rep.  153,  29  Am.  St.  Rep. 
369. 

82.  Lewis  v.  Taylor,  (Tex.  Civ.  App.  1893) 
24  S.  W.  92,  where  the  seller  made  represen- 
tations which  he  did  not  know  to  be  true. 
And  see  Thompson  f.  Varnin,  4  J.  J.  Marsh. 
(Ky.)  254. 

83.  Lefler  f.  Field.  52  N.  Y.  621;  Cote  v. 
Christy,  10  Pa.  Super.  Ct.  318,  44  Wkly. 
Notes  Cas.  438. 

84.  Alahama. —  Meyer  Bros,  Drug  Co.  v. 
Puckett,  139  x\la.  33i,  35  So.  1019. 

Indiana. —  Jones  f.  Frost,  51  Ind.  69. 

Minnesota. —  Loveland  v.  Gravel,  95  Minn. 
135,  103  X.  W.  721. 

New  York. — Star  Steamship  Co.  v.  Mitchell, 
1  Abb.  Pr.  N.  S.  396. 

Texas. —  Morgan  i.  Vandermark,  1  Tex. 
App.  Civ.  Cas.  §  511. 

Knowledge  of  buyer. — A  plea  to  an  ac- 
tion on  a  promissory  note,  alleging  that  it 
was  obtained  by  fraud  and  circumvention,  in 
this,  that  the  plaintiff  represented  himself 
to  be  the  owner  of  [certain  stock]  worth 
$300,  being  the  property  for  which  the  note 
was  given,  when  in  truth,  plaintiff  had  not 
that  number,  nor  were  they  good  and  valu- 
able as  represented "  is  bad,  inasmuch  as  it 
does  not  allege  that  plaintiff  used  any  means 
to  deceive  or  circumvent  defendant,  and  it  was 
in  his  power  by  ordinary  precaution  to  have 
ascertained  the  value  and  number.  Sims  v. 
Klein,  1  111.  302.  See  also  Welling  v.  Schiller, 
27  111.  App.  284. 
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85.  Parker  v.  Jewett,  52  Minn.  514,  55 
N.  W.  56. 

The  extent  of  damage  should  be  shown. 
Parker  v.  Jewett,  55  Minn.  514,  55  N.  W. 
66.  But  see  Fleming  V.  Toler,  7  Gratt.  (Va.) 
310,  holding  that  the  amount  of  damage  need 
not  be  alleged  if  there  is  a  prayer  for  judg- 
ment in  bar  of  the  action. 

86.  American  Banking,  etc.,  Co.  i'.  Don- 
nelly, 9  Wkly.  Notes  Cas.  (Pa.)  573. 

Allegation  of  rescission  of  the  contract 
held  sufficient  see  Davis  Coal,  etc.,  Co.  v 
Price,  175  Pa.  St.  155,  34  Atl.  444;  Dupuy 
r.  Arnold,  1  Wklv.  Notes  Cas.  (Pa.)  157; 
Stout  V.  Mullen,  i  Wkly.  Notes  Cas.  (Pa.) 
150. 

87.  Wile,  etc.,  Co.  r.  Onsel,  10  Pa.  Co.  Ct. 
659. 

Affidavits  of  defense  alleging  deficiency  in 
quantity  or  quality  held  sufficient  see  Edison 
Electric  Light  Co.  v.  McCorkell,  161  Pa.  St. 
227,  28  Atl.  1083;  Tennessee  Lumber  Co.  v 
Garrison,  10  Pa.  Cas.  67,  13  Atl.  454;  Bihn 
V.  Worrall,  4  Lane.  L.  Rev.  (Pa.)  194;  Nich- 
ols V.  Fleming,  2  Wkly.  Notes  Cas.  (Pa.)  15. 

88.  Lane  i".  Penn  Glass  Sand  Co.,  172  Pa. 
St.  252,  33  Atl.  570;  Badger  v.  McKay,  9 
Wkly.  Notes  Cas.  (Pa.)  528;  Cornell  v. 
Parry,  2  Wkly.  Notes  Cas.  (Pa.)  611. 

89.  Alahama. —  Penn  r.  Smith,  93  Ala.  476, 
9  So.  609. 

Florida. —  Jones  v.  Streeter,  8  Fla.  83. 

Georgia. —  Spinks  v.  Washington,  96  Ga. 
756,  22  S.  E.  326.  ■ 

Illinois. —  Hough  v.  Gage,  74  111.  257. 

Indiana. — Aermotor  Co.  v.  Earl,  18  Ind, 
App.  181,  47  N.  E.  685. 

Kentucky. —  Vogel  v.  Moore,  84  S.  W.  557, 
27  Ky.  L.  Rep.  94. 

New  York. —  Castles  v.  W'oodhouse,  1  Code 
Rep.  72. 

Pennsylvania. —  Vollmer  v.  Magowan,  180 
Pa.  St.  110,  36  Atl.  571;  Ogden  v.  Beatty, 
137  Pa.  St.  197,  20  Atl.  620,  21  Am.  St.  Rep. 
862;  Fuhrman  r.  Stackman,  28  Pa.  Super. 
Ct.  154;  Genesee  Paper  Co.  v.  Bogert,  23  Pa. 
Super.  Ct.  23;  Wile,  etc.,  Co.  v.  Onsel,  10 
Pa.  Co.  Ct.  659;  Bonneville  v.  Hamilton,  8 
Kulp  216;  Kress  Stationery  Co.  v.  Hallock, 
7  Kulp  313;  Anderson  v.  Williams,  44  Wkly. 
Notes  Cas.  418;  Connett  v.  Brooks,  11  Wkly. 
Notes  Cas.  283;  Taylor  v.  North,  3  Wkly. 
Notes  Cas.  77. 

Texas. —  Barnard  v.  Robertson,  ( Civ.  App. 
1895)  29  S.  W.  697;  K.  J.  Anderson  Electric 
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allegation  of  loss  suffered  by  the  buyer. ''^  So  too  a  general  allegation  that  the 
article  was  not  fit  for  the  purpose  intended  is  insufficient,  in  the  absence  of  an 
allegation  of  express  warranty  or  of  the  facts  on  which  an  implied  warranty  would 
arise,  as  that  it  was  furnished  for  a  particular  purpose. If  the  contract  provided 
that  notice  of  defects  should  be  given  the  plea  must  allege  notice. 

(d)  Rescission  and  Return  of  Goods.  Where  a  rescission  of  the  contract  is 
relied  on  as  a  defense  it  must  be  specifically  pleaded, and  it  must  be  alleged  that 


Co.  V.  Cleburne  Water,  etc.,  Co.,  (Civ.  App. 
1894)  27  S.  W.  504;  Wood  v.  Ross,  (Civ. 
App.  1894)  26  S.  W.  148. 

See  43  Cent.  Dig.  tit.  '-'Sales,"  §§  1011, 
1018. 

The  price  of  the  goods  returned  should  be 
stated  in  an  affidavit  of  defense  alleging  that 
a  portion  of  the  goods  charged  against  de- 
ponent were  subsequently  returned  to  plain- 
tiff and  received  by  him  f-or  which  plaintiff 
failed  to  give  deponent  credit.  Weil  V. 
Michael,  10  Wkly.  Notes  Cas.  (Pa.)  337. 

Specification  of  defects  held  sufficient  see 
Simpson  v.  Karr,  22  Pa.  Super.  Ct.  8. 

Adulterated  liquors. —  A  mere  averment  in 
an  affidavit  of  defense  that  liquors  were  im- 
pure, vitiated,  and  adulterated,  without  aver- 
ring that  such  impurity,  vitiation,  or  adulter- 
ation impaired  the  quality  or  value  of  the 
goods,  or  stating  facts  which  would  neces- 
sarily imply  such  infirmity,  is  not  sufficient 
to  prevent  judgment,  in  an  action  for  the 
price  of  liquors  sold  and  delivered.  Spell- 
man  V.  Kelly,  27  Pa.  Super.  Ct.  39.  But 
see  Rheinstrom  v.  Wolf,  26  Pa.  Super.  Ct. 
559,  holding  that  an  averment  that  defendant 
was  a  licensed  wholesale  dealer,  that  he  dis- 
tributed the  liquors  to  his  customers,  when 
it  was  discovered  that  the  liquors  were  im- 
pure, vitiated,  and  adulterated,  and  in  con- 
sequence defendant  lost  customers  and  suf- 
fered damages,  is  sufficient  as  an  allegation 
that  the  quality  was  impaired. 

In  an  action  on  a  promissory  note  given 
for  the  purchase-jDrice  of  a  chattel  an  answer 
of  "no  value"  in  the  article  purchased  is  no 
defense  for  the  buj-er  unless  coupled  with 
averment  of  warranty,  fraud,  or  some  fault  on 
the  part  of  the  seller.  Myers  v.  Conway,  02 
Tnd.  474;  Smith  v.  Baxter,  13  Ind.  151; 
Phillips  V.  Bradbury,  3  Blackf.  (Ind.)  388; 
Pulliamus  V.  Pursel,  2  Pa.  L.  J.  Rep.  141. 

An  answer  showing  that  the  goods  were 
wholly  worthless  is  good  on  demurrer  (More- 
head  V.  Murray,  31  Ind.  418;  Davis  V. 
Sweeney.  75  Iowa  45,  39  N.  W.  174);  but 
an  answer  alleging  that  a  clock  purchas-^d 
was  of  "no  value "  as  a  timepiece  does  not 
show  an  entire  failure  of  consideration,  since 
the  clock  may  have  had  value  other  than  as 
a  timepiece  (Speak  v.  Warner,  5  J.  J.  Marsh. 
(Ky.)  68). 

90.  dones  v.  Streeter,  8  Fla.  83;  Sweigard 
v.  Consumers'  Ice  Mfg.,  etc.,  Co.,  15  Pa. 
Super.  Ct.  285. 

Special  damages. —  An  affidavit  of  defense, 
sotting  up  special  damages  for  loss  of  exist- 
ing contracts  for  work  by  reason  of  plaintiff's 
<Ielay  in  delivering  the  machinery,  must  al- 
lege that,  at  the  time  of  the  sale,  plaintiff 


had  knowledge  of  defendant's  contracts  for 
work,  and  that  the  sale  was  made  in  view 
thereof.  Keystone  Drilling  Co.  v.  Stahl,  17 
Pa.  Co.  Ct.  498. 

Sale  by  sample. —  In  an  action  on  a  con- 
tract for  sale  of  tobacco  by  sfimple,  an  affi.- 
davit  of  defense  setting  up  that  a  portion 
of  the  tobacco  was  unfit  for  the  purposes  for 
which  it  was  purchased,  and  that  the  pur- 
chase-price of  such  portion  amounted  to  sixty 
dollars,  was  sufficient  to  prevent  a  judg-ment 
as  to  such  amount.  Straus  v.  Welsh,  29  Pa. 
Super.  Ct.  437. 

91.  Misner  v.  Granger,  9  111.  69;  Conners- 
ville  V.  Wadleigh,  6  Blackf.  (Ind.)  297; 
W^oodruff  V.  Hensley,  26  Ind.  App.  592.  60 
N.  E.  312. 

Fitness  for  purpose. —  Where  the  plea  in 
an  action  for  the  price  of  a  horse  does  not 
allege  that  it  was  sold  for  any  particular  pur- 
pose, the  words  "  the  purpose  for  which  it 
was  bought"  in  the  allegation  that  it  was 
utterly  worthless  for  the  purpose  for  which 
it  was  bought  are  properly  struck  out.  Besse- 
mer Ice  Delivery  Co.  r.  Brannen,  138  Ala. 
157,  35  So.  56. 

Denial  of  use.™  In  an  action  to  recover 
the  price  of  paper  sold  to  a  publisher  of  a 
newspaper,  an  affidavit  of  defense  is  insuffi- 
cient in  averring  that  a  certain  amount  of 
the  paper,  of  a  value  named,  was  waste 
paper,  and  unfit  for  the  purposes  for  Avhicli 
it  was  ordered  by  defendant  from  plaintiff, 
and  could  not  be  used  by  defendant  for  any 
purpose  whatever,  without  any  averment 
that  it  was  not  used.  Genesee  Paper  Co.  v. 
Bogert,  23  Pa.  Super.  Ct.  23. 

An  allegation  that  a  machine  did  not  work 
w'ell  is  not  sufficient  in  the  absence  of  any 
averment  that  the  failure  was  due  to  "a 
defect  in  the  machine.  Flint  r.  Cook.  102 
Ind.  391,  1  N.  E.  633. 

92.  Beasley  r.  Huyett.  etc..  Mfg.  Co..  92 
Ga.  273,  18  S.  E.  420." 

93.  McCormick  r.  Barrv.  10  Nebr.  207.  4 
N.  W.  1014;  Sloan  Commission  Co.  r.  Fry,  4 
^"ebr.  (Unoff.)  647.  95  N.  \V.  862:  Haas  r. 
Selig,  26  Misc.  (N.  Y.)  191,  55  N.  Y.  Suppl. 
439  [affirmed  in  27  ]\[isc.  504,  58  N.  Y.  Suppl. 
3281;  Steiger  r.  Fronliofer.  43  Orcf^.  178  7'^ 
Pac.  693. 

Grounds  of  rescission. —  In  an  action  for 
goods  sold,  a  plea  tliat  tlie  contract  was  ob- 
tained by  misrepresentation  as  to  the  place 
where  the  goods  were  manufactured,  and  that 
as  soon  as  defendants  learned  of  such  fact 
tliey  rescinded  the  contract,  etc.,  was  not 
objectionable,  in  that  it  was  not  shown  that 
tlie  contract  was  rescinded  on  account  of  the 
misrepresentation  of  a  material  fact,  or  that 
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the  goods  were  returned  or  tendered  in  return .  So  too  an  answer  based  on  failure 
of  consideration  because  of  defects  in  the  quahty  of  the  goods  should  allege  that 
the  goods  were  returned  or  tendered;  ®^  but  where  the  defense  is  fraud,  set  up  to 
defeat  plaintiff's  recovery  -pro  tanto,  rescission  and  offer  to  return  need  not  be 
aileged.^^ 

(e)  Recoupment,  Set-Off,  and  Counter-Claim.^'^  Allegations  of  matter  relied  on 
as  a  set-off  or  counter-claim  must  be  definite  and  set  out  all  the  essential  facts 
on  which  such  offset  is  based. Thus  a  counter-claim  for  freight  paid  must 
allege  that  the  freight  was  paid  at  the  request  of  plaintiff  and  not  voluntarily/ 
and  if  the  counter-claim  is  based  on  goods  furnished  to  another  on  account  of 
plaintiff  it  must  appear  that  they  were  dehvered  on  plaintiff' 's  request;  ^  but  a 
counter-claim  based  on  the  failure  of  the  seller  to  supply  the  goods  contracted 
for,  alleging  that  defendant  was  obliged  to  buy  the  goods  at  a  price  in  excess  of 
the  contract  price,  is  good,  although  it  does  not  distinctly  allege  that  the  price 
so  paid  was  the  market  price. ^    Where  delivery  and  payment  were  concurrent 


defendants  were  induced  to  enter  into  the 
contract  by  reason  of  the  alleged  misrepre- 
sented facts,  or  that  it  was  not  shown  that 
any  injury  was  sustained  on  account  of  the 
alleged  misrepresentation.  Brenard  Mfg.  Co. 
v..  Citronelle  Mercantile  Co.,  140  Ala.  602,  37 
So.  509. 

94.  Burns  v.  Barnes,  58  Ind.  436.;  Rose 
V.  Hurley,  39  Ind.  77 ;  Donahue  v.  Prosser,  10 
Iowa  276;  Sloan  Commission  Co.  v.  Fry,  4 
Nebr.  (Unoff.)  647,  95  N.  W.  802;  Steiger  r. 
Fronhofer,  43  Oreg.  178,  72  Pac.  693. 

Sufficiency  of  allegation. — An  answer  which 
states  that  a  threshing-machine  separator 
for  which  the  note  in  suit  was  given  proved 
to  be  utterly  worthless,  and  that  defendant 
notified  plaintiff's  agent  of  the  fact,  and  gave 
him  an  opportunity  to  repair  it  or  to  take 
it  off  Ms  hands,  sufficiently  shows  an  offer 
to  return  the  property.  Aultman,  etc.,  Co. 
V.  Trainer,  80  Iowa  451,  45  N.  W.  757. 

Saturn  of  all  the  goods. —  It  should  be  al- 
leged that  the  goods  returned  were  all  the 
goods  which  defendant  had  purchased  under 
the  contract  in  issue.  Arons  v.  Kopf,  21  Pa. 
Super.  Ct.  123. 

95.  Alabama. —  Bessemer  Ice  Delivery  Co. 
V.  Brannen,  138  Ala.  157,  35  So.  50. 

Iowa. — Alpha  Checkrower  Co.  v.  Bradley, 
105  Iowa  537,  75  N.  W.  369. 

ISfeto  York. —  Coplav  Iron  Co.  v.  Pope,  108 
N.  Y.  232.  15  N.  E.  "^335  [affirming  13  Daly 
144]. 

North  Carolina. —  Sapona  Iron  Co.  v.  Holt, 
64  N.  C.  335. 

Pennsylvania. — American  Watch  Tool  Co. 
V.  Reed  Mfg.  Co.,  18  Pa.  Super.  Ct.  24. 

South  Carolina. —  Fewell  v.  Deane,  43  S.  C 
257,  21  S.  E.  1. 

United  States. — Christy  v.  Cummins,  5  Fed. 
Cas.  No.  2,708,  3  McLean  386. 

Canada. —  Dominion  Bag  Co.  v.  Charles  A. 
Bull  Produce  Co.,  5  Quebec  Pr.  175. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1022. 

Sufficient  allegations. —  An  ansAver  alleging 
that  the  goods  were  worthless  or  were  not 
of  the  quality  represented  and  warranted  and 
that  they  were  tendered  back  to  the  seller  is 
good  as  against  a  general  demurrer.  Smith  v. 
Borden,  160  Ind.  223,  06  N.  E.  681;  Tecumseh 
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Facing  Mills  v.  Sweet,  25  Ind.  App,  284,  58 
N.  E.  93 ;  Ohio  Thresher,  etc.,  Co.  v.  Hensel,  9 
Ind.  App.  328,  36  N.  E.  716. 

Illegal  sale. —  A  plea  which  sets  up  as  a 
defense  to  an  action  for  purchase-money  that 
the  sale  was  illegal  need  not  offer  to  return 
the  property.    Barker  v.  Justice,  41  Miss.  240. 

96.  Field^  v.  Austin,  131  Cal.  379,  63  Pac. 
692;  Hillenbrand  v.  Stockman,  123  Ind.  598, 
24  N.  E.  370;  Rogers  v.  McKnight,  4  J.  J. 
Marsh.  (Ky. )  154;  Hardwick  v.  Hardwick, 
4  Bibb  (Ky.)  569. 

97.  Substantive  law  regarding  offsets  see 
supra,  VIIT,  E,  4,  b. 

98.  Liggett  Spring,  etc.,  Co.  v.  Michigan 
Buggy  Co.,  106  Mich.  445,  64  N.  W.  466; 
Charles  E.  Dustin  Co.  v.  Petersburg  Inv.  Co., 
126  Fed.  816. 

Information  and  belief. —  Allegations  as  to 
defects  in  quality  made  on  information  and 
belief  are  not  sufficient  as  a  counter-claim. 
Weaver  r.  Bonnell,  15  Misc.  (N.  Y.)  456, 
37  N.  Y.  Suppl.  212. 

99.  Lane  v.  Whitehouse,  46  Ind.  389;  Her- 
man V.  Gray,  79  Wis.  182,  48  N.  W.  113. 

Title  and  possession, —  In  an  action  against 
a  railroad  company  for  the  price  of  ties  sold 
and  delivered,  a  plea  in  set-off  that  a  por- 
tion was  taken  from  the  company's  own 
lands,  of  which  fact  defendant  was  first 
apprised  after  their  delivery,  is  bad  on  de- 
murrer, for  not  averring  possession  in  tlje 
seller  at  the  time  of  sale,  so  a  warranty 
of  title  could  be  implied,  nor  any  affirmation 
of  title.  Illinois  Cent.  R.  Co.  v.  Leidig,  64 
111.  151. 

A  plea  may  be  good  as  an  offset,  although 
it  is  not  sufficient  as  an  absolute  defense. 

—  Rotan  V.  Nichols,  22  Ark.  244,  where  it  was 
held  that  the  plea  was  sufficient  as  setting 
up  matter  for  recoupment  in  damages, 
although,  in  the  absence  of  any  averment  of 
a  return,  or  offer  to  return,  or  excuse  for 
not  doing  so,  it  was  not  good  as  setting  up 
a  total  failure  of  consideration. 

1.  Meyer  Bros.  Drug  Co.  V.  Puckett,  139 
Ala.  331,  35  So.  1019. 

2.  Briggs  V.  Seymour,  17  Wis.  255. 

3.  McCaw  Mfg.  Co.  v.  Felder,  115  Ga.  408, 
41  S.  E.  664. 
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conditions,  and  defendant  seeks  to  counter-claim  damages  for  failure  to  deliver, 
the  answer  must  allege  an  offer  or  readiness  to  pay.'^ 

c.  Reply.  The  general  rules  as  to  replies  in  civil  actions  ^  apply  to  actions 
for  the  price  or  value  of  the  goods  sold.^  Thus  the  allegations  of  the  answer 
should  be  specifically  admitted  or  denied/  and  a  reply  that  is  merely  an  argu- 
mentative denial  is  not  sufficient.^  Where  the  defenses  are  a  failure  of  con- 
sideration and  a  breach  of  warranty  an  amendment  to  the  reply  alleging  that 
defendant  did  not  offer  to  rescind  or  return  the  goods  is  properly  stricken  off,  as 
it  alleges  nothing  affecting  defendant's  right  to  recover  on  either  of  his  defenses.^ 

d.  Issues,  Proof,  and  Variance —  (i)  Issues  and  Proof  —  (a)  In  General. 
The  usual  rules  relating  to  issues  and  proof  in  civil  actions  are  applicable  to 
actions  for  the  price  or  value  of  goods  sold.^^  Thus  the  fact  that  non-essential 
averments  are  not  proved  or  are  disproved  will  not  affect  the  right  to  recover  if 
the  cause  of  action  stated  is  substantially  supported  by  the  evidence;  but  every 
material  allegation  necessary  to  establish  the  cause  of  action  or  defense  must  be 
proved/^  such  as  allegations  regarding  the  sale  and  dehvery     and  the  price  or 


4.  Chambers  v.  Frazier,  29  Ohio  St.  362. 

5.  See  Pleading,  31  Cyc.  241. 

6.  Warren  v.  Cash,  143  Ala.  158,  39  So. 
124  (holding  that  Avhere  the  plea  merely 
denies  that  the  account  sued  on  was  due 
when  suit  was  brought,  a  reply  pleading  the 
special  condition  on  which  the  account  was 
to  become  due  short  of  the  period  of  credit 
is  not  necessary  to  let  in  proof  of  the  con- 
dition) ;  Stoddard  v.  Kelly,  50  Ala.  452 
(holding  that  a  plea  that  plaintiff  repre- 
sented the  animal  sold  as  sound  whereas  it 
was  in  fact  unsound  is  fully  met  and  answered 
by  a  reply  alleging  that  plaintiff  sold  the 
property  in  his  representative  capacity  and 
made  no  representations  as  to  soundness)  ; 
Hunter  -v.  Leavitt,  36  Ind.  141  (holding  that 
to  a  plea  alleging  defects  in  goods  manu- 
factured for  defendant,  a  reply  alleging  that 
the  goods  were  manufactured  under  the  di- 
rection of  defendant's  authorized  agent  and 
that  the  note  in  suit  was  given  by  defendant 
after  inspection  of  the  goods  is  sufficient). 

To  a  plea  in  set-off  for  damages  a  replica- 
tion setting  up  a  judgment  for  such  dam- 
ages recovered  by  the  buyer  from  which  an 
appeal  is  pending  is  no  answer.  King  v. 
Bradley,  44  111.  342. 

7.  Brenard  Mfg.  Co.  v.  Citronelle  Mercan- 
tile Co.,  140  Ala.  602,  37  So.  509;  American 
Button-Hole,  etc.,  Co.  v.  Thornton,  28  Minn. 
418,  10  N.  W.  425. 

Assignment  of  cause  of  action. —  Where  an 
action  is  brought  by  an  assignee  in  the  name 
of  the  assignor  and  the  assignment  is 
pleaded,  a  replication  is  good,  setting  up 
that  the  action  is  brought  by  the  assignee. 
Rumsey  v.  Cunningham,  6  Can.  L.  T.  Occ. 
Notes  490,  18  Nova  Scotia  357. 

8.  Magnuson  v.  Billings,  152  Ind.  177,  52 
N.  E.  803. 

9.  Toledo  Sav.  Bank  v.  Rathmann,  78  Iowa 
288,  43  N.  W.  193. 

10.  See  Pleading,  31  Cyc.  070. 

11.  Blaise  v.  Anderson,  35  Minn.  306,  28 
N.  W.  922,  holding  that,  under  an  allega- 
tion that  the  title  to  [the  pro])erty]  was 
not  satisfactory,"  it  may  be  shown  that 
there  was  a  chattel  mortgage  on  the  property. 


Interest  sold. —  In  a  complaint  for  personal 
property  sold  and  delivered,  a-n  averment 
that  plaintiff  sold  a  greater  interest  than  he 
did  in  fact  dispose  of  does  not,  under  the 
issue  raised  by  a  general  denial,  prevent  his 
recovering  the  value  of  the  interest  defend- 
ant purchased  from  him.  Vanaukin  v. 
Smith,  25  Ind.  249. 

Where  plaintiffs  admit  that  credit  has  not 
expired  defendant's  insolvency  and  fraud  may 
be  proved  without  averring  them.  Eppens  v. 
McGrath,  3  N.  Y.  Suppl.  213. 

Where  the  answer  is  merely  a  general  de- 
nial it  is  not  essential  that  plaintiff  should 
prove  the  non-existence  of  defects.  Bancroft 
V.  Sheehan,  21  Hun  (N.  Y.)  550. 

12.  Childers  v.  R.  C.  Stone  Milling  Co., 
99  Mo.  App.  264,  72  S.  W.  1077. 

Allegations  that  defendant  obtained  credit 
by  false  representations  may  be  treated  as 
surplusage,  the  sale  and  delivery  being 
proved.  Dodge  i\  Eckert,  71  Hun  (N.  Y.) 
257,  24  N.  Y.  Suppl.  1074. 

To  sustain  a  defense  of  failure  of  con- 
sideration it  is  not  necessary  to  show  a 
breach  of  warranty.  Aultman,  etc.,  Co.  v. 
Trainer,  80  Iowa  451,  45  N.  W.  757. 

13.  New  York  Store  Mercantile  Co.  v. 
Chapman,  78  Mo.  App.  616,  holding  that 
where  the  theory  of  the  complaint  is  that 
defendant  was  to  pay  for  the  goods  out  of 
the  proceeds  of  the  sale  thereof,  plaintiff 
must  prove  such  sale  or  a  conversion  by  de- 
fendant. 

If  a  failure  of  title  is  relied  on,  in  that 
the  goods  were  taken  under  a  prior  mort- 
gage, the  mortgage  and  its  validity  must  be 
proved.  Hanna  i:  Bucklev,  48  Nebr.  127,  66 
N.  W.  1122. 

14.  Burnham  r.  Roberts,  70  111.  19;  Rob- 
bins  r.  St.  Louis,  etc..  R.  Co..  34  Mo.  App. 
609. 

Admission  in  an  action  for  the  price  of 
shoes  that  a  certain  amount  was  due,  ex- 
cept as  it  might  bo  reduced  by  proof  of  off- 
sets or  settlement,  makes  proof  of  delivery 
of  the  shoes  unnocessarv.  Danziger  v.  Pitts- 
field  Shoe  Co.,  204  111.  145,  68  N.  E.  534 
[affirming  107  111.  App.  47]. 
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value Proof  must  be  restricted  to  the  issues  raised  by  the  pleadings  or  notice 
of  special  matter;  ^®  but  although  plaintiff  declares  on  the  contract  he  may  recover 
on  the  common  counts  if  recovery  cannot  be  had  on  the  contract  as  pleaded/^  and 
the  contract  is  admissible  in  evidence,  although  not  specially  counted  on.^^ 

(b)  General  Issue  or  General  Denial.  Under  the  general  issue  or  general 
denial  defendant  may  show  that  he  purchased  of  a  third  person  claiming  to 
sell  in  his  own  right;     may  introduce  evidence  as  to  the  value   of  the 


tinder  an  order  for  goods  delivery  and 
acceptance  must  be  proved  (Harman  v.  Ben- 
nett, 1  F.  &  F.  400;  Anderson  v.  Hodgson, 
5  Price  630)  ;  but  where  consignees  of  wheat 
sold  to  a  third  person  agreed  to  collect  the 
price  before  delivery,  and  failed  to  do  so,  in 
an  action  against  them  by  the  consignors, 
an  allegation  in  the  complaint  that  the  wheat 
was  delivered  to  them  \)j  the  railroad  com- 
pany is  redundant,  and  need  not  be  proved, 
it  appearing  that  the  wheat  was  in  cars  and 
subject  to  their  order  as  consignees  (Scanlan 
V.  Hodges,  52  Fed.  354,  3  C.  C.  A.  113).  . 

Delivery  prevented. —  A  showing  that  there 
was  no  actual  delivery,  but  that  delivery 
was  prevented  by  defendants'  refusal  to  re- 
ceive the  goods  at  the  time  and  place  when 
and  where  they  were  ordered,  did  not  con- 
stitute a  failure  of  proof.  Butler  ?;.  Hirzel, 
87  N.  Y.  App.  Div.  462,  84  N.  Y.  Suppl.  693 
{affirmed  in  181  N.  Y.  520,  73  N.  E.  1120]. 

15.  Albro  V.  Figuera,  60  N.  Y.  630;  Lam- 
bert V.  Seely,  2  Hilt.  (N.  Y.)  429. 

16.  Colorado. —  Lozier  v.  Hannan,  12  Colo. 
App.  59,  54  Pac.  399. 

Iowa. —  Iowa  Brick  Mfg.  Co.  v.  Herrick, 
126  Iowa  721,  102  N.  W.  787;  Osborne  v. 
Simmerson,  73  Iowa  509,  35  N.  W.  615. 

Massachusetts. —  Vale  v.  Butler,  111  Mass. 
55. 

Michigan. —  Tavlor  r.  Butters,  etc.,  Salt, 
etc.,  Co.,  103  Mich.  1,  61  X.  W.  5. 

Mississippi. —  Baoot  v.  Hazlehurst  Lumber 
Co.,  (1898)  23  So.  481. 

Missouri. —  Madison  v.  Danville  Min.  Co., 
65  Mo.  App.  564. 

Nebraska. —  Maurer  v.  Miday,  25  Nebr. 
575,  41  N.  W.  395. 

New  York. —  Doyle  v.  Beaupre,  17  N.  Y. 
Suppl.  287  [affirmed  in  137  N.  Y.  558,  33 
N.  E.  337]. 

North  Carolina. — ^  National  Cash  Register 
Co.  V.  Hill,  136  N.  C.  272,  48  S.  E.  637,  68 
L.  R.  A.  100,  holding  that  under  a  plea  that 
the  order  for  the  goods  was  given  to  an 
agent  on  the  agreement  that  it  was  not  to  be 
sent  to  plaintiff'  until  defendants  should  so 
instruct,  a  defense  that  the  order  had  been 
countermanded  before  delivery  cannot  be 
shown. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1025 
et  seq. 

Where  the  pleadings  admit  and  the  evi- 
dence shows  a  sale  on  trial  evidence  as  to  a 
Avarranty  and  breach  thereof  is  immaterial  to 
tJie  issue.  Reeves  -v.  Cress,  73  Minn.  261, 
76  N.  W.  26. 

Evidence  that  the  seller  converted  a  por- 
tion of  the  goods  is  not  admissible  under 
allegations   of    false    representations   as  to 
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quantity.  Brooker  v.  Hetzelgesser,  35  Ind. 
537. 

17.  California. —  Ruiz  v.  Norton,  4  Cal. 
359. 

Connecticut. —  Vanderbeek  v.  Francis,  75 
Conn.  467,  53  Atl.  1015;  Collins  v.  Rich- 
mond Stove  Co.,  63  Conn.  356,  28  Atl.  534. 

Illinois. —  Kerfoot  v.  Cromwell  Mound  Co., 
115  111.  502,  25  N.  E.  960. 

Louisiana. —  Boyd  i'.  Howard,  4  Mart. 
N.  S.  178;  Boyd  V.  Howard,  3  Mart.  N.  S. 
286;  Gilly  v.  Henry,  8  Mart.  402,  13  Am. 
Dec.  291. 

Maryland. —  Myers  v.  Smith,  27  Md.  43. 

Neio  York. —  Sherman  v.  New  York  Cent. 
R.  Co.,  22  Barb.  239. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1027. 

Fair  and  reasonable  value. —  An  allegation 
in  the  complaint  that  defendant  agreed  to 
pay  the  fair  and  reasonable  value  of  the 
timber  did  not  necessarily  render  the  action 
one  on  an  express  contract  of  sale,  and 
therefore  plaintiflf  was  entitled  to  recover  on 
a.  quantum  meruit  for  the  timber  received  by 
defendant.  Lansburgh  r.  Walsh,  12  Misc. 
(N.  Y.)  124,  33  N.  Y.  Suppl.  45  [affirming 
8  Misc.  693,  28  N.  Y.  Suppl.  1,149]. 

Several  counts. —  Where  a  declaration  eon- 
tains  one  count  on  a  promissory  note  claimed 
to  have  been  given  for  the  sale  of  goods,  and 
another  count  for  goods  sold  and  delivered, 
and  plaintiff  gives  the  note  in  evidence  in 
support  of  the  first  count,  and  the  evidence 
introduced  by  defendant,  together  with  that 
introduced  by  plaintiff  in  rebuttal,  proves 
the  sale  and  delivery  of  the  goods,  and  that 
the  note  was  never  accepted  in  payment, 
plaintiff  may  recover  on  the  count  for  goods 
sold  and  delivered.  Jones  v.  Kennedy,  11 
Pick.  (Mass.)  125. 

18.  Tumlin  v.  Bass  Furnace  Co.,  93  Ga. 
594,  20  S.  E.  44;  Brierre  v.  Cereal  Sugar  Co., 
102  Mo.  App.  622,  77  S.  W.  111. 

Under  a  count  for  goods  sold  and  delivered, 
orders  drawn  by  defendant  on  plaintiff,  not 
expressed  to  be  payable  in  goods,  may  be 
given  in  evidence.  Snodgrass  v.  Broadwell, 
2  Lift.   (Ky.)  353. 

19.  Hawkins  v.  Borland,  14  Cal.  413,  hold- 
ing also  that  under  a  general  denial  of  a 
complaint  for  cattle  sold  and  delivered  de- 
fendant may  prove  that  the  cattle  were  not 
to  be  paid  for  until  fattened  and  killed  and 
that  sufficient  time  had  not  elapsed  to  fatten 
them. 

Existence  of  contractual  relation. —  Where 
plaintiffs,  Avho  had  sold  ties  to  one  to  whom 
defendant  had  sublet  a  portion  of  its  con- 
tract to  deliver  ties  to  a  railway  company, 
alleged  a  contractual  relation  between  plain- 
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goods  or  the  prior  course  of  dealing  between  the  parties;-'  and  may  prove  that 
the  terai  of  credit  has  not  expired ;  that  the  article  delivered  was  not  the  one  pur- 
chased ;  that  the  transaction  was  a  gift  and  not  a  sale ;  or  was  not  a  sale  to  defend- 
ant but  to  a  third  person;^''  or  was  in  payment  of  a  debt  to  defendant partial-^ 
or  entire  failure  of  consideration ;  that  the  sale  was  in  fact  on  a  consideration 
previously  fully  executed  and  created  no  indebtedness;  that  the  contract  was 
rescinded  before  the  goods  were  shipped ;  that  there  was  no  acceptance  of  the 
terms  of  the  contract  as  proposed  or  delivery  of  the  goods ;  or  that  payment 
was  made  on  delivery.^"  But  in  indebitatus  assumpsit  for  goods  sold  and  dehv- 
ered  where  there  has  been  a  sale  in  point  of  fact,  it  cannot  be  shown  under  a  7ion 
assumpsit  that  plaintiff  had  no  title  to  the  goods  at  the  time  of  sale;^^  and  under 
a  general  denial  or  the  general  issue  it  cannot  be  shown  that  there  were  defects 
in  the  quality  of  the  goods,^*  that  a  check  received  as  a  conditional  payment  was 
not  presented  in  time,^'^  or  that  the  contract  of  sale  was  subsequently  modified ; 
and  under  such  a  plea  special  damages  for  delay  in  delivery  cannot  be  shown.^^ 
So  matters  relied  on  by  way  of  set-off  and  counter-claim  must  be  specially  pleaded, 
as  must  also  the  defense  that  the  goods  were  of  inferior  quality;  and  although 
it  was  formerly  held  that  illegality  of  the  contract  might  be  shown  under  the 


tiffs  and  defendant,  it  was  proper  under  a 
general  denial  to  show  that  no  such  relation 
existed,  and  that  defenda^^t  had  paid  the 
subcontractor  in  full  for  the  ties.  Haralson 
v.  St.  Louis  Southwestern  R.  Co.,  (Tex.  Civ. 
App.  1901)  62  S.  W.  788. 

20.  Munn  v.  Pope,  2  Stew.  (Ala.)  498. 

21.  Dietrich  v.  Dreutel,  43  Hun  (N.  Y.) 
342. 

22.  Daniels  v.  Osborn,  71  111.  169;  Water- 
house  V.  Levine,  182  Mass.  407,  65  N.  E. 
822;  Broomfield  v.  Smith,  2  Gale  114,  5  L.  J. 
Exch.  155,  1  M.  &  W.  542,  Tyrw.  &  G.  929. 

23.  Grieb  v.  Cole,  60  Mich.  397,  27  N.  W. 
579,  1  Am.  St.  Rep.  533;  Montgomery  v. 
Gann,  51  Mo.  App.  187:  Cousins  v.  Paddon, 
2  C.  M.  &  R.  547,  5  L.  J.  Exch.  49,  5  Tyrw. 
535. 

But  where  there  was  an  inspection  by  the 
buyer  it  will  be  presumed  in  the  absence  of 
a  specific  allegation  to  the  contrary  that  the 
goods  delivered  were  the  goods  purchased. 
Moore  v.  Barber  Asphalt  Paving  Co.,  118 
Ala.  563,  23  So.  798. 

24.  Blatz  V.  Lester,  54  Mo.  App.  283. 

25.  Alpert  v.  Bright,  74  Conn.  614,  51  Atl. 
521;  Wiedeman  v.  Hedges.  63  Nebr.  103,  88 
N.  W.  170. 

That  the  purchaser  was  merely  an  agent 
for  another  whose  name  was  disclosed  and  to 
whom  the  credit  was  given  may  be  shown 
under  the  general  issue.  Merritt  V.  Briggs, 
57  N.  Y.  651. 

26.  Simmons  v.  Wilde,  25  Misc.  (N.  Y.) 
497,  54  N.  Y.  Suppl.  1039. 

27.  Manning  v.  Winter,  7  Hun  (N.  Y.) 
482. 

28.  Payne  i;.  Cutler,  13  Wend.  (N.  Y.)  605. 

29.  Cargill  v.  Atwood,  18  R.  I.  303,  27 
Atl.  214. 

30.  Wilson  V.  J.  H.  Flick inger  Co.,  76  N.  Y. 
App.  Div.  399,  78  N.  Y.  Suppl.  746. 

31.  Humphrev  Timken  Carriage  Co.,  12 
Okla.  413,  75  Pac.  528. 

32.  Bussey  v.  Barnett,  1  Dowl.  P.  C.  N.  S. 
646,  11  L.  J.  Exch.  211,  9  M.  &  W.  312. 
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But  see  Littlechild  v.  Banks,  7  Q.  B.  739, 
9  Jur.  1096,  14  L.  J.  Q.  B.  356,  53  E.  C.  L. 
739. 

33.  Walker  v.  Mellor,  11  Q.  B.  478.  63 
E.  C.  L.  478,  2  C.  &  K.  346,  61  E.  C.  L.  346, 
12  Jur.  268,  17  L.  J.  Q.  B.  103. 

34.  Weil  V.  Unique  Electric  Device  Co., 
39  Misc.  (N.  Y.)  527,  80  N.  Y.  Suppl.  484; 
Knabe  Flameless  Gas  Stove  Co.,  19  Misc. 
(N.  Y.)  152,  43  N.  Y.  Suppl.  205. 

In  an  action  against  the  contractor  and 
owner  by  a  subcontractor  to  recover  for 
materials  furnished  for  use  in  the  building, 
the  owner  cannot  under  a  general  denial  show 
that  the  contractor  did  not  fulfil  his  con- 
tract.   McGuire  u.  Quintana,  52  Cal.  427. 

35.  Fritz  i:  Kennedy,  119  Iowa  628,  93 
N.  W.  603. 

36.  Crum  v.  Yundt.  12  Ind.  App.  308,  40 
N.  E.  79;  Wallace  v.  Blake,  58  N.  Y.  Super. 
Ct.  13,  8  N.  Y.  Suppl.  862  [affirmed  in  128 
N.  Y.  676,  28  N.  E.  603]. 

37.  Lovegrove  v.  Christman,  164  Pa.  St. 
390,  30  Atl.  385. 

Shipment  by  wrong  route. —  In  an  action 
for  the  price  of  goods  sold  and  delivered,  the 
defense  that  plaintiff  sent  them  by  a  differ- 
ent railroad  from  that  directed  must  be 
pleaded  to  be  available.  Farmer  r.  Gray.  16 
Xebr.  401,  20  N.  W.  276. 

38.  Denham  v.  Bryant,  139  Mass.  110,  28 
N.  E.  691 ;  McCorniick  r.  Sarson.  1  Sweeny 
(N.  Y.)  161;  O'Neill  r.  Crotty,  16  Dal'v 
(N.  Y.)  474,  12  N.  Y.  Suppl.  280";  Stevens  k 
Sonto,  2  N.  Y.  Suppl.  484. 

Basis  of  counter-claim. —  Where,  in  an  ac- 
tion for  the  price  of  goods  soUl,  the  answer 
sets  up  a  counter-claim  for  defendant's  work 
in  superintending  the  construction  of  a 
building  under  a  written  contract,  it  is  error 
to  admit  evidence  of  additional  superintend- 
ence under  an  alleged  verbal  contract  not 
pleaded  in  tlie  answer.  Bloch  Quoensware 
Co.  i\  Metzger.  70  Ark.  232.  65  S.  W.  920. 

39.  Lambeth  Rope  Co.  r.  Brigham.  170 
Mass.  518,  49  N.  E.  1022;  Wallace  r.  Blake, 
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general  issue/^  the  present  rule  is  that  the  defense  must  be  specially  pleaded/^  and 
the  same  rule  applies  to  the  defense  of  account  stated ;  but  in  an  action,  not  on 
an  account  stated,  but  merely  to  recover  the  balance  of  the  alleged  purchase-price 
of  goods,  where  plaintiff  introduces  in  evidence  an  invoice  of  the  goods  delivered 
by  him  to,  and  retained  by,  defendant,  defendant  may  show  that  the  invoice 
contains  an  error  as  to  the  price,  without  having  specifically  pleaded  it ;  and 
dehvery  to  an  agent  of  defendant  may  be  shown,  although  the  fact  of  agency 
was  not  pleaded.'**  Where  the  sale  was  for  a  note  or  a  discount  for  cash  a  tender 
of  the  note  cannot  be  proved  unless  pleaded. 

(c)  Parties  to  the  Contract. .  Under  an  allegation  of  a  sale  to  defendant 
alone,  evidence  of  a  sale  to  him  and  another  jointly  is  inadmissible;*®  and  where 
the  declaration  is  in  the  common  counts  onty  it  cannot  be  shown  that  the  goods 
were  sold  by  a  firm  since  dissolved  and  that  the  claim  passed  to  plaintiff  person- 
ally.*^ Where  plaintiff  alleges  a  sale  to  defendant  as  an  individual  and  defendant 
alleges  that  he  purchased  the  goods  in  his  capacity  as  manager  of  a  corporation 
the  only  issue  is  whether  the  contract  was  with  defendant  individually  or  as 
representative  of  a  corporation,  and  the  question  whether  defendant  is  liable  as 
a  stock-holder  is  not  involved.*^ 

(d)  Fraud  and  Misrepresentation.  While  it  has  been  held  that  fraud  on  the 
part  of  the  seller  may  be  shown  under  a  general  denial,*^  there  are  also  cases  to 
the  contrary, and  it  is  held  that  fraud  cannot  be  shown  under  a  plea  of  breach 
of  warranty.^*  It  is  not  essential,  however,  to  specifically  allege  of  what  the 
misrepresentations  consisted, or  that  plaintiff  knew  them  to  be  false  when  he 
made  them ;  ''^  and  under  a  plea  of  false  and  fraudulent  representations  in  quality 
justifying  a  rescission  and  return  of  the  property  defendant  may  show  defects 
in  reduction  of  damages.'^* 

(ii)  Variance.  The  general  rule  that  the  proof  must  correspond  substantially 
with  the  allegations  and  that  a  variance  between  the  nature  and  elements  of 
plaintiff's  cause  of  action  as  alleged  and  as  proved  is  fatal  applies  to  actions  for 
the  price  or  value  of  goods  sold.^®    Thus  plaintiff  cannot,  under  a  complaint  for 


128  N.  Y.  676,  28  N.  E.  603  [affirming  58  N.  Y. 
Super.  Ct.  13,  8  N.  Y.  Suppl.  862];  Holen- 
dyke  v.  Newton,  50  Wis.  635,  7  N.  W.  558; 
Crawford  v.  Earl,  38  Wis.  312.  But  see 
Sidney  School  Furniture  Co.  v.  Warsaw  Tp. 
School  Dist.,  158  Pa.  St.  35,  27  Atl.  856, 
holding  that  where  defendant  relies  on  a 
rescission  of  the  contract  before  shipment  he 
may  also  show  that  the  goods  shipped  were 
not  of  the  proper  quality. 

Where  the  only  issue  was  whether  the 
alleged  agent  of  the  purchaser  was  in  fact 
his  agent,  the  fact  that  the  quality  of  the 
goods  was  defective  cannot  be  shown.  Lauter 
V.  Simpson,  2  Ind.  App.  293,  28  N.  E.  324. 

Where  the  averment  is  that  fruit  trees 
were  damaged  in  transit  proof  that  they 
were  improperly  packed  is  admissible. 
Phoenix  v.  Lamb,  29  Iowa  352. 

40.  Dixie  v.  Abbott,  7  Cush.  (Mass.)  610. 

41.  Miller  v.  Donovan,  11  Ida.  545,  83  Pac. 
608;  Granger  V.  Ilsley,  2  Gray  (Mass.)  521; 
Dwyer  Brick  Works  v.  Flanagan,  87  Mo. 
App.  340. 

42.  Rishel  v.  Weil,  31  Misc.  (N.  Y.)  70, 
63  N.  Y.  Suppl.  178  [a^rming  30  Misc.  805, 
61  N.  Y.  Suppl.  1112]. 

43.  Edwards,  etc.,  Lumber  Co.  v.  Baker,  2 
N..  D.  289,  50  N.  W.  718. 

44.  Wagener  v.  Kirven,  56  S,  C.  126,  34 
S.  E.  18. 
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45.  Hirschberg  v.  Marx,  94  N.  Y.  Suppl. 
342. 

46.  Cunningham  v.  Hobart,  7  Grray  (Mass.) 
423. 

In  an  action  for  goods  furnished  "  defend- 
ant and  his  sons "  plaintiff  may  show  that 
goods  were  on  defendant's  written  order  fur- 
nished to  another  besides  his  sons.  McKeon  v. 
Byington,  70  Conn.  429,  39  Atl.  853. 

47.  Hatzenbuhler  v.  Lewis,  51  Mich.  585, 
17  N.  W.  67,  273. 

48.  Love  V.  Ramsey,  139  Mich.  47.  102 
K  W.  279. 

49.  Bell  V.  Sheridan,  21  D.  C.  370;  Con- 
nersville  v.  Wadleigh,  7  Blackf.  (Ind.)  102, 
41  Am.  Dec.  214;  Simmons  v.  Cutreer,  12 
Sm.  &  M.  (Miss.)  584. 

50.  Harrison  v.  McCormick,  89  Cal.  327, 
26  Pac.  830,  23  Am.  St.  Rep.  469;  Fairbanks 
V.  Baskett,  98  Mo.  App.  53,  71  S.  W.  1113; 
Woodhouse  v.  Swift,  7  C.  &  P.  310,  32 
E.  C.  L.  629 

51.  Shirk  V.  Mitchell,  137  Ind.  185,  36 
N.  E.  850. 

52.  Goodsell  v.  Trumbull,  135  Mass.  99. 

53.  Browne  v.  Moore,  32  Mich.  254. 

54.  Fleming  v.  Toler,  7  Gratt.  (Va.)  310; 
Withers  v.  Greene,  9  How.  (U.  S.)  213,  13 
L.  ed.  109. 

55.  See  Pleading,  31  Cyc.  700  et  seq. 

56.  Simpson  v.  Porter  Bros.  Co.,  140  Cal. 
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goods  sold  and  delivered,  recover  for  trespass  de  bonis  asportatis,^'^  or  trover  and 
conversion/^  a  consignment  for  sale,^^  on  account  stated,®'^  on  an  agreement  to 
scll/^'  a  contract  for  storage/^  an  exchange,^  or  on  a  contract  of  guaranty  or 
indemnity;  and  an  action  for  the  price  of  goods  sold  and  delivered  cannot  be 
maintained  on  proof  of  a  tender  and  refusal;  ^  and  generally  the  seller  cannot 
recover  if  the  contract  proved  differs  materially  from  that  alleged  in  his  com- 
plaint,^® or  upon  proof  of  the  sale  of  articles  materially  different  from  those 
specified  in  the  complaint.®^    A  material  variance  as  to  the  price  of  the  goods  is  also 


067,  74  Pac.  286  (holding  that  the  allegation 
of  a  sale  is  not  supported  by  proof  that  de- 
fendant's liability  is  on  the  acceptance  of 
an  order  for  the  amount  of  the  price  on  a 
sale  to  a  third  person)  ;  Wilder  v.  Colby,  134 
Mass.  377  (holding  that  if  plaintiff  declares 
in  indebitatus  assumpsit  for  goods  sold  and 
delivered,  evidence  that  the  goods  were  sold 
on  credit,  which  has  not  expired,  will  not 
justify  a  recovery)  ;  Link  V.  Vaughn,  17  Mo. 
585;  Gammage  v.  Alexander,  14  Tex.  414 
(holding  that  if  the  complaint  is  for  goods 
sold  and  delivered,  it  will  not  support  a 
recovery  for  failure  to  accept  and  pay  for 
goods  bargained  and  sold ) .  And  see  New- 
market Iron  Foundry  v.  Harvey.  23  N.  H. 
395. 

The  vital  question  in  determining  whether 
there  is  a  material  and  fatal  variance  is 

whether  defendant  has  been  misled  by  the 
allegations  of  the  complaint,  and  if  he  has 
not  the  variance  will  be  regarded  as  imma- 
terial. Gaar  v.  Brundage,  89  Minn.  412, 
94  N.  W.  1091.  Thus  if  the  contract  proved 
is  actually  a  sale  the  mere  fact  that  it  is 
designated  a  loan  is  not  a  variance.  Cowan 
V.  De  Hart,  84  N.  Y.  Suppl.  576. 

57.  Link  v.  Vaughn,  17  Mo.  585. 

58.  Phillips  v.  Mastbrook,  24  Mo.  App.  129. 

59.  Colman  v.  Price,  1  Blackf.  (Ind.)  303; 
Fitch  V.  Asher,  56  Miss.  571;  Young  v. 
Woodward,  44  N.  H.  250;  J.  I.  Case  Plow 
Works  V.  Morris,  17  Tex.  Civ.  App.  6,  42 
S.  W.  652.  But  see  Hull  v.  Eichardson,  4 
G-'ray  (Mass.)  598. 

60.  Consolidated  Car  Heating  Co.  v.  Kahn, 
84  N.  Y.  Suppl.  919;  Eiverside  Lumber  Co.  v. 
Lee,  7  Tex.  Civ.  App.  522,  27  S.  W.  161. 

61.  Brink  f.  Chicago,  etc.,  R.  Co.,  23  Iowa 
473. 

62.  Barrows  v.  Wampler,  24  Ind.  App.  472, 
56  N.  E.  935. 

63.  Vail  V.  Strong,  10  Vt.  457. 

64.  Hobbs  V.  Gross,  94  Ga.  637,  21  S.  E. 
579;  Booth  v.  Newton,  46  N.  Y.  App.  Div. 
175,  61  N.  Y.  Suppl.  727;  Shaw  v.  Fleming, 
174  Pa.  St.  52,  34  Atl.  555;  Trask  v.  Duval, 
24  Fed.  Cas.  No.  14,143,  4  Wash.  97. 

65.  Greenleaf  v.  Gallagher,  93  Me.  549,  45 
Atl.  829,  74  Am.  St.  Rep.  371. 

A  variance  as  to  the  delivery  is  not  ma- 
terial in  the  absence  of  anything  to  show 
that  defendant  was  misled.  Butler  Bros. 
Hirze],  87  N.  Y.  App.  Div.  462.  84  N.  Y. 
Suppl.  693  [affirmeA  in  181  N.  Y.  520,  73  N.  E. 
1120].  But  it  is  material  if  there  is  a  vari- 
ance as  to  the  time  when  (  Richmond  Stand- 
ard Steel,  etc.,  Co.  v.  Chesterfield  Coal  Co., 
102  Va.  417.  46  S.  E.  397),  or  the  place 


where  delivery  is  to  be  made  (Peck  v. 
Waters,  104  Mass.  345). 

66.  Keller  v.  Webb,  126  Mass.  393;  Read 
V.  Smith,  1  Allen  (Mass.)  519;  Smith  v. 
Shell,  82  Mo.  215,  52  Am.  Rep,  365;  Harris 
V.  Kasson,  79  N.  Y.  381. 

That  the  complaint  does  not  set  out  the 
contract  in  detail  and  the  contract  admitted 
in  evidence  contains  terms  not  material  to 
the  issue  does  not  constitute  a  variance  if 
defendant  was  not  misled.  Farnsworth  v. 
Holderman,  3  Utah  381,  4  Pac.  337. 

Allegations  of  an  absolute  sale  are  not  sup- 
ported by  proof  of  a  sale  conditional  on  the 
payment  of  the  purchase-price.  Mansfield  v. 
Strauss,  68  N.  Y.  Suppl.  682;  Hadley  v. 
Bordo,  62  Vt.  285,  19  Atl.  476. 

An  averment  of  an  implied  contract  is  not 
supported  by  proof  of  a  written  order  speci- 
fying the  price.  Gaar  v.  Fritz,  60  Minn. 
346,  62  N.  W.  391. 

As  to  the  date  of  the  sale  plaintiff  is  not 
held  to  strict  proof.  Buckeye  Buggy  Co.  v. 
Dickey,  122  Ga.  290,  50  S.  E.  66;  Jackson- 
Vanarsdall  Distilling  Co.  v.  Moore,  61  S.  W. 
368,  22  Ky.  L.  Rep.  1749;  National  Lancers 
V.  Lovering,  30  N.  H.  511;  Brown  ■{?.  Cody, 
164  N.  Y.  594,  58  N.  E.  1085  [affirming  23 
N.  Y.  App.  Div.  210,  48  N.  Y.  Suppl.  1054]  ; 
Pearce  v.  Tootle.  75  Tex.  148,  12  S.  W. 
536. 

Where  the  complaint  alleges  a  contract  in 
writing  proof  of  a  verbal  contract  is  not  a 

fatal  variance.  Patterson  u.  Keystone  Min. 
Co.,  30  Cal.  360. 

67.  Upton  V.  Winchester,  106  Mass.  330 
(holding  that  an  averment  of  a  sale  of  oak 
lumber  is  not  supported  by  proof  of  a  sale 
of  different  kinds  of  lumber  under  an  agree- 
ment that  it  should  be  delivered  and  re- 
ceived as  oak)  ;  Bobbins  v.  Otis,  1  Pick. 
(Mass.)  368;  Feurth  v.  Anderson,  87  Mo. 
354;  Cleaver  V.  Garner,  133  Pa.  St.  419,  19 
Atl.  408. 

A  variance  as  to  the  description  of  the 
property  will  not  be  material  unless  the 
words  of  description  are  essential  to  the 
identification  or  to  sliow  the  qualitj'  or  quan- 
titv.  Jackson  r.  Reicli.  3  Misc.  (N.  Y.)  86. 
22 'N.  Y.  Suppl.  360:  Clauson  r.  Goodrich,  70 
Wis.  672,  36  N.  W.  6. 

Plaintiff  may  recover  the  price  of  live  stock 
under  a  count  averring  the  sale  of  goods  and 
merchandise.  Powell  r.  Robinson,  2  Wklv. 
Notes  Cos.   (Pa.)  370. 

A  material  variance  as  to  the  quantity  sold 
and  delivered  is  a  fatal  variance.  Colton  r. 
King,  2  Allen  (Mass.)  317;  Stotesbury  r. 
Power.  27  Mont.  469,  71   Pac.  675,  where 
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fatal;  but  not  an  immaterial  variance,  it  being  sufficient  if  the  price  is  proved 
substantially  as  alleged/^  It  is  generally  material  and  thus  fatal  if  there  is  a 
variance  between  the  pleadings  and  the  proof  as  to  the  parties  to  the  sale.'*^ 

8.  Evidence  —  a.  Presumptions  and  Burden  of  Proof.  As  is  the  general  rule 
in  other  civil  actions/^  the  burden  of  proof  is  on  the  party  having  the  affirmative 
of  the  issue. Thus  in  actions  to  recover  the  price  or  value  of  goods  sold  the 
burden  is  on  plaintiff  to  prove  the  existence  and  validity  of  the  contract  of  sale/^ 


there  was  an  allegation  of  sale  of  one  hun- 
dred and  twenty-five  thousand  pounds  of 
barley  and  proof  of  delivery  of  less  than 
eighteen  thousand  pounds.  But  there  was 
not  a  fatal  variance  where  the  complaint  al- 
leged a  delivery  of  forty-one  thousand  bricks, 
and  the  proof  showed  a  delivery  of  forty-one 
thousand  two  hundred  and  twenty-eight 
bricks.    Brown  v.  Morris,  83  N.  C.  251. 

68.  Churchill  v.  Wilkins,  1  T.  R.  447,  99 
Eng.  Reprint  1189. 

Market  price. — An  allegation  that  the  sale 
was  for  the  highest  market  price  at  a  par- 
ticular place  is  not  supported  hj  proof  of  a 
contract  which  did  not  specify  any  price  at 
any  place.  McEwen  v.  Morey,  60  111.  32. 
But  where  the  complaint  alleged  an  agree- 
ment to  pay  what  materials  were  reasonably 
worth,  and  the  proof  showed  an  agreement 
to  pay  the  regular  market  price,  the  vari- 
ance was  not  fatal.  Santa  Monica  Lumber, 
etc.,  Co.  V.  Hege,  119  Cal.  376,  .51  Pac.  555. 

An  allegation  that  defendants  agreed  to 
pay  the  value  of  the  goods  is  not  sup- 
ported by  proof  of  a  sale  for  an  agreed  price. 
Davisson  v.  Ford,  23  W.  Va.  617. 

69.  Bond  v.  Greenwald,  7  Baxt.  (Tenn.) 
466;  Cave  v.  Coleman.  7  L.  J.  K.  B.  0.  S.  25, 
3  M.  &  R.  2. 

Terms  of  payment. —  Where  the  complaint 
alleged  in  one  count  the  sale  and  delivery  to 
defendant  of  certain  machinery  at  the  agreed 
price  of  three  thousand  five  hundred  dollars, 
to  be  paid  by  defendant,  and  in  the  second 
count  the  delivery  of  like  property  of  the 
value  of  three  thousand  five  hundred  dollars, 
for  which  defendant  was  indebted  to  plain- 
tiff, w^as  alleged,  proof  that  the  payment  was 
to  be  in  real  estate  of  that  value,  and  the 
transfer  of  certain  real  property  was  shown, 
was  not  a  material  variance.  Dampf  v. 
Greener,  11  N.  Y.  St.  90. 

The  fact  that  the  price  proved  was  slightly 
less  than  that  averred  is  not  a  material 
variance.  Tver  son  i>.  Dubay,  39  Minn.  325, 
40  N.  W.  159. 

An  allegation  that  the  sale  was  partly  for 
cash  and  partly  on  credit  is  supported  by 
proof  that  the  sale  w^as  partly  for  cash  and 
that  a  note  should  be  given  for  the  balance. 
James  v.  Adams,  16  W.  Va.  245. 

70.  Alabama. —  Lee  f.  Wimberly,  102  Ala. 
539,  15  So.  444. 

Colorado. —  Miller  v.  Hallock,  9  Colo.  551, 
13  Pac.  541. 

Georgia. —  Hobbs  v.  Gross,  94  Ga.  637,  4 
S.  E.  579. 

Illinois. —  Ruggles  f.  Blank,  15  111.  App. 
436. 

Louisiana. —  Shaw  v.  Noble,  15  La.  Ann. 
305. 
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Massachusetts. —  Brown  v.  Holbrook.  4 
Gray  102. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1041. 

Proof  that  the  goods  were  furnished 
through  other  parties  is  not  a  variance. 
Irving  V.  Edrington,  41  La.  Ann.  671,  6  So. 
177. 

Sale  by  agent. —  If  in  an  action  by  a  seller 
of  goods  individually  to  recover  the  price  it 
appears  that  tlie  contract  was  with  him  as 
an  agent  for  another,  there  can  be  no  re- 
covery. Messenger  v.  Woge,  20  Colo.  App. 
275,  78  Pac.  314. 

Substitution  of  buyers. —  In  an  action  to 
lecover  the  value  of  goods  alleged  to  have 
been  sold  by  plaintiff  to  defendant,  where 
there  is  only  proof  of  a  sale  by  plaintiff  to 
a  third  party,  and  of  a  subsequent  contract 
between  such  third  party  and  defendant, 
whereby  the  latter  agreed  to  pay  to  plain- 
tiff^ the  original  price  of  the  goods  g-old,  the 
variance  is  fatal.  Benson  v.  Dean,  40  Minn. 
445,  42  N.  W.  207.  But  see  Vuloan  Iron 
\¥orks  r.  Burrell  Constr.  Co.,  39  Wash.  319, 
81  Pac.  836,  holding  that  evidence  showing 
the  existence  of  the  contract  for  the  sale  of 
goods  by  plaintiff  to  another,  and  the  subse- 
quent adoption,  without  assignnient,  of  that 
contract  by  defendant  ais  its  own,  is  not  a 
variance,  or  at  least  not  a  material  variance, 
from  a  complaint  alleging  the  sale  and  de- 
livery of  the  goods  to  defendant. 

An  allegation  of  sale  to  defendant  is  not 
supported  by  proof  of  a  sale  to  a  third 
person,  payment  being  guaranteed  by  defend- 
ant. Booth  V.  NcAvton,  46  N.  Y.  App.  Div. 
175,  61  N.  Y.  Suppl.  727;  Shaw  v.  Fleming, 
174  Pa.  St.  52,  34  Atl.  555;  Hall  v.  Huntoon, 
17  Vt.  244,  44  Am.  Dee.  332.  See  also  Kelly 
V.  Thompson,  5  Wash.  785,  32  Pac.  752.  But 
proof  that  the  goods  were  sold  on  the  credit 
of  defendant  alone  and  delivered  to  a  third 
person  by  his  direction  will  support  an  aver- 
ment of  sale  to  defendant.  Walker  v.  Rich- 
ards, 41  N".  H.  388;  Rogers  V.  Verona,  1 
Bosw.  (N.  Y.)  417. 

71.  See  Evidence,  16  Cvc.  926  et  seq. 

72.  Parcher  v.  Holmes,"  68  H.  160,  44 
Atl.  101,  holding  that  Avhere  pajTuont  was  to 
be  made  in  cattle  to  be  weighed  in  defend- 
ant's presence,  and  plaintiff  took  possession 
of  them  without  defendant's  knowledge, 
tlie  burden  was  on  him  to  show  the  weight. 

73.  Alabama. —  American  Oak  Extract  Co. 
V.  Ryan,  112  Ala.  337,  20  So.  644. 

Connecticut. —  Alpert  r.  Bright,  74  Conn. 
614,  51  Atl.  521. 

Delaicare. —  Heidelbaugli  v.  Cranston,  4 
Pennew.  464,  56  Atl.  367. 

Illinois.—  Arnold  v.  Tobey,  6  111.  App.  288. 

Maine. —  Edmunds  v.  Wiggin,  24  Me.  505. 
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and  the  terms  thereof, the  price  or  value/^  the  deUvery  and  acceptance  of  the 
goods  and  the  amount  thereof,'^  and  his  comphance  with  the  contract,  or  a 
waiver  of  its  provision  by  the  buyer,"  and  he  has  also  the  burden  of  proving 
that  goods  dehvered  or  tendered  comphed  with  the  contract. '^^  It  is  not  incum- 
bent on  plaintiff,  however,  to  show  negatively  a  failure  on  the  part  of  defendant 
to  pay  the  price,  payment  being  an  affirmative  defense  which  should  be  set  up 
and  proved  by  defendant;  and  similarly  the  title  of  the  seller  will  in  the  absence 
of  proof  to  the  contrary  be  presumed.*'^    The  burden  is  on  defendant  to  prove 


Minnesota. —  Geiser  Mfg.  Co.  v.  Yost,  90 
Minn.  47,  95  N.  W.  584;  Russell  f.  Wiscon- 
sin, etc.,  R.  Co.,  39  Minn.  145,  39  N.  W.  302. 

l\'ew  York. —  Rose  f.  Wells,  36  N.  Y.  App. 
Div.  593,  55  N.  Y.  Suppl.  874;  Ampel  V. 
Self  art,  84  N.  Y.  Suppl.  122. 

United  States. —  Scliutz  v.  Jordan,  141 
U.  S.  213,  11  S.  Ct.  906,  35  L.  ed.  705  [af- 
firming 32  Fed.  55]. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1045. 

Authority  to  sell. —  Where  a  purchaser  of 
fertilizer  alleges  in  defense  of  an  action  for 
tiie  price  tliat  the  seller  had  not  at  the  time 
-of  the  sale  complied  with  the  code,  section 
379,  providing  that  fertilize]-  must  not  be 
sold  or  exchanged  without  a  license  from  the 
commissioner  authojizing  the  seller  to  deal 
therein,  the  burden  is  on  the  seller  to  prove 
his  authority.  Brown  v.  Raisin  Fertilizer 
Co.,  124  Ala.  221,  26  So.  891. 

74.  Morrison  r.  Clark,  7  Cush.  (Mass.) 
213;  Hebbard  v.  Haughian,  70  N.  Y.  54. 

Payment  by  note,  agreement  to  indorse. — 
Where  the  answer  alleged  that  plaintiffs  were 
to  accept  in  payment  certain  promissory 
notes  secured  hj  mortgage,  executed  by  a 
third  party,  and  the  reply  denied  that  plain- 
tiffs agreed  to  receive  the  notes  in  payment 
unless  defendants  should  indorse  them,  the 
burden  was  on  plaintiffs  to  prove  an  agree- 
ment to  indorse.  Paine  r.  Smith,  33  Minn. 
495,  24  N.  W.  305. 

Alteration  of  contract. —  Where  plaintiff 
claims  that  certain  provisions  of  the  written 
i.rder  for  goods  were  erased  before  acceptance 
the  burden  is  on  him  to  show  that  fact. 
Patton-Worsham  Drug  Co.  r.  Stark,  (Tex. 
Civ.  App.  1905)  89  S.  W.  799. 

A  sale  for  cash  will  be  presumed  in  the 
absence  of  evidence  to  the  contrary.  Julius 
King  Optical  Co.  v.  Treat,  72  Mich.  599,  40 
N.  W.  912. 

75.  Edmunds  v.  Wiggin,  24  Me.  505;  Meyer 
V.  .lewell,  88  N.  Y.  Suppl.  972;  Breemer  v. 
Burgess,  2  Wash.  Terr.  290,  5  Pac.  733,  840. 

76.  Arkansas. —  Collins  v.  Gage,  69  Ark. 
659,  64  S.  W.  878. 

Maine. —  Edmunds  v.  Wiggin,  24  Me.  505. 

Minnesota. —  Coiser  Mfg.  Co.  r.  Yost,  90 
Minn.  47,  95  K  W.  584. 

Missouri. — Martin  r.  Williams,  96  Mo. 
A])p.  249.  70  S.  W.  249.  But  see  Church  f. 
Fagin,  43  Mo.  123,  holding  that  where  de- 
fendant alleges  that  plaintiff  contracted  to 
deliver  to  him  a  certain  quantity  exceeding 
the  amount  actually  delivered,  the  burden  of 
proving  such  contract  is  on  defendant. 

New  rorA;.— Brinn  v.  Cohen,  107  N.  Y. 
Suppl.  37. 


Excuse  for  non-delivery. —  The  burden  is  on 
plaintiff  to  establish  an  excuse  for  non-de- 
livery of  the  goods.  Raisin  Fertilizer  Co.  v. 
J.  J.  Barrow,  Jr.,  Co.,  97  Ala.  694,  12  So. 
388. 

Admission  as  to  part. —  Where  the  com- 
plaint alleges  delivery  by  plaintiff  at  various 
times  of  a  large  number  of  items  set  out, 
and  the  answer  admits  that  plaintiff  fur- 
nished certain  items,  but  denies  all  other  al- 
legations of  the  complaint,  it  does  not  re- 
lieve plaintiff  from  proving  delivery  of  each- 
item.  Hoffman  House  v.  Hoffman  House 
Cafe,  36  N.  Y.  App.  Div.  176,  55  N.  Y. 
Suppl.  763. 

An  instruction,  after  explaining  the  right 
of  the  buyer  to  repudiate  a  sale  of  goods 
manufactured  to  order  within  a  reasonable 
time,  stating  that  the  question  is  submitted 
to  the  jury  whether  the  buyer  used  reason- 
able diligence  in  disclaiming  the  sale,  is  not 
erroneous,  as  placing  the  burden  on  the 
buver  to  disprove  an  acceptance.  .Johnson 

"flibbard,  29  Oreg.  184,  44  Pac.  287,  54 
Am.  St.  Rep.  787. 

77.  Harper  v.  Baird,  3  Pennew.  (Del.)  110, 
50  Atl.  326. 

78.  McCall  Co.  v.  Jacobson,  139  Mich.  455, 
102  N.  W.  969;  Lewis  v.  Barre,  14  Manitoba 
32. 

Sale  by  sample. —  When  it  is  shown  that 
the  sale  of  goods  by  plaintiff  to  defendant 
was  by  sample,  it  devolves  on  plaintiff  to 
show  that  the  goods  correspond  with  the 
sample,  or  that  defendant,  by  accepting  the 
goods,  waived  his  right  to  reject  them. 
Pontiac  Shoe  Mfg.  Co.  t\  Hamilton,  18  Tex. 
Civ.  App.  283,  44  S.  W.  405. 

Quality  fixed  by  statute. —  Under  Rev. 
Laws,  c.  56,  §§  56,  57,  making  it  a  criminal 
offense  to  sell  milk  which  on  analysis  is 
shown  to  contain  less  than  the  percentage 
of  milk  solids  or  milk  fat  therein  specified, 
the  burden  of  proof,  in  an  action  to  recover 
for  milk  sold,  that  the  milk  had  not  been 
watered,  and  contained  the  statutory  amount 
of  solids,  was  on  plaintiff,  since  a  delivery 
of  any  other  kind  of  milk  would  fail,  as  a 
matter  of  description,  to  be  a  compliance 
with  the  contract  to  sell  and  deliver  milk. 
Copeland  r.  Boston  Dairy  Co.,  184  Mass.  207, 
68  N.  E.  218. 

79.  Christian  r.  Bryant,  102  Ca.  561.  27 
S.  E.  666. 

80.  Stoddert  r.  Port  Tobacco  Parish,  2 
Gill  &  J.  (Md.)  227;  McNabb  r.  missel,  75 
N.  Y.  App.  Div.  626.  78  N.  Y.  Suppl.  269. 

Wood  cut  from  plaintiff's  land. —  \Vliere 
the  complaint  alleges  a  sale  of  wood  cut  by 
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matters  affirmatively  alleged  in  defense/^  such  as  payment/^  offset,^  fraud, 
or  rescission/^  or  modification  of  the  contract/^  or  that  he  inspected  and  rejected 
the  goods  within  a  reasonable  time;  and  if  defendant  relies  on  the  breach  of 
alleged  conditions,  the  burden  is  on  him  to  prove  both  the  conditions  and  the 
breach;  ^®  and  similarly  if  defects  in  quality  are  relied  on  the  burden  is  on  defend- 
ant to  show  the  existence  of  the  defects. 

b.  Admissibility — (i)  Existence  and  Terms  of  Contract.  Parol  evi- 
dence is  not  admissible  to  vaiy  express  terms  of  the  written  contract,^  but  the 
consideration  can  be  inquired  into,^^  and  parol  evidence  is  admissible  to  show 


defendant  from  plaintiff's  land,  and  the  an- 
swer alleges  that  the  wood  was  cut  from  ad- 
joining land  not  belonging  to  plaintiff,  the 
burden  is  on  plaintiff  to  show  that  the  wood 
was  cut  from  his  land.  Gilmore  v.  Wilbur, 
18  Pick.  (Mass.)  517.  And  see  Morgan  v. 
Garretson,  etc.,  Lumber  Co.,  105  Mo.  App. 
239,  79  S.  W.  997. 

81.  Georgia. —  Griner  v.  Baggs,  4  Ga.  App 
232,  61  S.  E.  147,  holding  that  where,  in  an 
action  for  the  price  of  cotton-seed  meal  sold 
as  fertilizing  material,  the  defense  is  made 
that  the  cotton-seed  meal  was  neither 
branded  nor  tagged  as  required  by  law,  the 
burden  is  on  the  buyer  to  establish  the  same. 

Illinois.— Smith  v.  Cornell,  59  111.  66; 
Waukesha  Canning  Co.  r.  Horner,  138  111. 
App.  564,  holding  that  Avliere  there  is  evi- 
dence tending  to  show  the  sale  and  delivery 
of  merchandise  and  its  acceptance  by  the 
vendee,  the  burden  of  showing  that  such  mer- 
chandise was  not  such  as  Avas  called  for  by 
the  contract  rests  upon  such  vendee. 

Kentucky. —  Middleton  v.  Kentucky  Lum- 
ber Co.,  66  >S.  W.  42,  23  Ky.  L.  Rep.  1751. 

Missouri. —  Arnold  f.  Cason,  95  Mo.  App. 
426,  69  S.  W.  34. 

Wisco7isin. —  Lessel  v.  Zillmer.  105  Wis. 
334,  81  N.  W.  403. 

If  defendant  claims  that  the  goods  were 
not  to  be  paid  for  until  sold  by  him,  the 
burden  is  on  him  to  establish  such  de- 
fense. Heidelbaugh  v.  Cranston,  4  Pennew. 
(Del.)  464,  56  Ai\.  367;  Johnson  i\  Plow- 
man, 49  Barb.  {N.  Y. )  472.  And  a  merchant 
sued  for  the  pi'ice  of  goods  which  he  agreed 
to  pay  for  by  weekly  remittances  from  the 
proceeds  of  sales,  after  deducting  expenses, 
has  the  burden  of  explaining  why  he  failed 
to  make  remittances  for  certain  weeks.  Cle- 
ment V.  Drybread.  108  Iowa  701,  78  N.  W. 
235. 

The  burden  of  proof  as  to  consideration, 

where  defendant  claims  a  failure  thereof,  is 
on  him,  and  not  on  plaintiff,  so  that  defend- 
ant, showing  only  a  partial  failure,  must  fur- 
nish the  evidence  from  which  the  extent  of 
the  failure  mav  be  determined.  Gutta  Per- 
cha,  etc.,  Mfg/Co.  ?;.  Cleburne,  (Tex.  1908) 
112  S.  W.  1047. 

82.  Christian  v.  Bryant,  102  Ga.  561,  27 
S.  E.  666;  Coleman  v.  Mollere,  22  La.  Ann. 
106;  May  v.  Behrends,  (Tex.  Civ.  App. 
1899)   50  S.  W.  413. 

83.  Cook  V.  Malone,  128  Ala.  662,  29  So. 
653;  Gem  Knitting  Mills  v.  Empire  Printing, 
etc.,  Co.,  3  Ga.  App.  709,  60  S.  E.  365. 

84.  Briggs  v.  Humphrey,  5  Allen  (Mass.) 


314;  National  Cash  Register  Co.  v.  Townsend, 
137  N.  0.  652,  50  S.  E.  306,  70  L.  R.  A.  349. 

85.  Keller  v.  Strauss,  35  Misc.  (N.  Y.)  35, 
70  N.  Y.  Suppl.  126. 

86.  Sparks  v.  Sparks,  51  Kan.  195,  32  Pac. 
892;  Wheeler  r.  Mabrey,  65  Mo.  166. 

Substitution  of  contracts. —  If,  in  an  action 
for  the  price  of  goods  alleged  to  have  been 
sold  under  a  written  contract,  defendant 
claims  they  were  sold  under  a  l^ubsequent 
new  oral  contract,  the  burden  is  on  him  to 
prove  that  the  goods  were  delivered  under 
such  contract.  Dowagiac  Mfg.  Co.  v.  Watson, 
90  Minn.  100,  95  N.  W.  884. 

87.  Muncie  Wheel,  etc.,  Co.  v.  Finch,  150 
Mich.  274,  113  K  W.  1107;  Cafre  i>.  Lock- 
wood,  22  N.  Y.  App.  Div.  11,  47  N.  Y.  Suppl. 
916. 

If  defendant  relies  on  an  alleged  right  to 
return  unsold  goods  the  burden  is  on  him  to 
establish  such  right.  Keller  ly.  Strauss,  35 
Misc.  (N.  Y.)  35,  70  N.  Y.  Suppl.  126. 

88.  Osgood  V.  Groseclose,  159  111.  511,  42 
N.  E.  886  {affirming  58  111.  App.  291;  Mar- 
quis ?;.  Temple,  14  Kv.  L.  Rep.  768;  Spring- 
field Seed  Co.  r.  Walt,  94  Mo.  App.  76.  67 
S.  \N.  938. 

89.  Moulton  /•.  Baer,  78  Ga.  215,  2  S.  E. 
471;  Toole  v.  Davenport,  63  Ga.  160;  Shar- 
pies V.  Angell,  46  N.  Y.  App.  Div.  329,  61 
N.  Y.  Suppl.  643;  Ward  r.  Blake  Mfg.  Co.. 
56  Fed.  437,  5  C.  C.  A.  538.  But  see  Zoller 
v.  Morse,  130  Mass.  267,  holding  that  in  a 
suit  for  the  price  of  meat  sold  and  delivered, 
the  answer  to  which  is  a  general  denial,  the 
burden  is  on  plaintiff  to  prove  that  the 
meat  was  good. 

Where  goods  are  sold  under  an  agreement 
that  they  should  prove  satisfactory,  the  bur- 
den is  on  the  buyer  to  show  that  goods  re- 
jected were  lewallv  unsatisfactory.  Kupfer 
V.  Michigan  Clothing  Co.,  141  Mich.  325,  104 
N.  W.  582. 

90.  Piano  Mfg.  Co.  v.  Eich,  (Iowa  1904) 
97  N.  W.  1106;  "Wheeler  Condenser,  etc..  Co. 
V.  R.  G.  Packard  Co.,  83  N.  Y.  App.  Div. 
288,  82  N.  Y.  Suppl.  165   \affirmed  in  178 

Y.   571,  70  N.   E.   1111];  Nicholas 
Venable,  2  Misc.    (K  Y.)    109,  20  N.  Y. 
Suppl.  851. 

Evidence  as  to  misrepresentations  by 
plaintiff's  salesman  concerning  the  place 
where  the  goods  were  manufactured  is  not 
objectionable  as  tending  to  vary  or  add  to 
the  written  contract.  Brenard  Mfg.  Co.  v. 
Citronelle  Mercantile  Co.,  140  Ala.  602,  38 
So.  509. 

91.  Deatly  v.  Murphy,  3  A.  K.  Marsh- 
(Kv.)  472. 
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elements  of  the  contract  which,  as  appears  on  its  face,  were  omitted ;  and  while 
preliminary  negotiations  are  merged  in  the  written  contract  to  the  extent  that 
they  cannot  be  shown  to  vary  or  add  to  its  terms,  on  the  issue  as  to  whether 
there  was  a  binding  contract  or  whether  either  of  the  parties  knew  of  or  assented 
to  terms  and  stipulations  contained  therein,  it  is  competent  to  show  the  pre- 
liminary negotiations,'*^  the  conduct  of  the  parties  after  the  alleged  sale,'-^^  prior 
dealings  between  the  parties, and  plaintiff's  knowledge  of  the  nature  of  defend- 
ant's business. '-^^  If  there  is  a  definite  agreement  as  to  terms  it  is  not  admissible 
to  show  a  custom  or  usage  as  to  such  terms  or  transactions  with  other  parties ;  ^® 
and  evidence  as  to  the  custom  of  plaintiff  in  giving  notice  of  the  accept- 
ance of  contracts  is  not  admissible  to  show  that  the  contract  was  accepted ;  ^ 
nor  is  evidence  that  an  order  for  goods  was  countermanded  competent  unless  it 
is  shown  that  the  letter  or  other  notice  of  the  countermand  was  received  by 
plaintiff.^ 

(ii)  Parties.  Evidence  tending  to  identify  the  real  buyer  is  competent,^ 
and  it  may  be  proved  that  delivery  was  made  to  defendant's  alleged  agent,*  or  to 
defendant's  tenant  who  was  authorized  to  purchase  on  defendant's  credit.^  So 


92.  Niles  V.  Sire,  46  Misc.  (N.  Y.)  321, 
94  N.  Y.  Suppl.  586  [a/finned  in  108  N.  Y. 
App.  Div.  366.  95  X.  Y.  Suppl.  1149]. 

93.  O'Brien  v.  Higley,  162  Ind.  316,  70 
jST.  E.  242;  American  Electrical  Works  V. 
New  England  Electric  R.  Constr.  Co.,  186 
Mass.  546,  72  N.  E.  64;  Baltimore  Refrig- 
erating, etc.,  Co.  r.  Wetzel,  162  Fed.  117,  89 
C.  C.  A.  117. 

Evidence  as  to  the  unexpressed  intent  of 
defendant  in  making  the  contract  is  not  ad- 
missible. Nugent  V.  Armour  Packing  Co., 
(Mo.  App.  1904)  81  S.  W.  506. 

94.  Alabama. —  Steen  v.  Sanders,  116  Ala. 
155,  22  So.  498. 

loica. —  Bon  not  Co.  v.  Ne'wman,  109  Iowa 
580,  80  N.  W.  655. 

Michigan. —  Ortmann  v.  Fletcher,  117 
Mich.  501,  76  N.  W.  63. 

NeiD  York. — Kumberger  v.  Congress  Spring- 
Co.,  158  N.  Y.  339,  53  N.  E.  3. 

Pennsylvania. —  E.  Frank  Coe  Co.  v.  Eich- 
enberg,  22  Pa.  Super.  Ct.  287. 

Texas. —  Compagnie  Des  Metaux  U'nital  v. 
Victoria  Mfg.  Co.,  (Civ.  App.  1908)  107 
S.  W.  651;  Dorsey  Printing  Co.  v.  Gaines- 
ville Cotton  Seed  Oil  Mill,  etc.,  Co.,  25  Tex. 
Civ.  App.  456,  61  S.  W.  556. 

Canada. —  McCatherine  v.  Brewer,  37  Can. 
L.  J.  N.  S.  248. 

95.  A.  Hirschman  Co.  V.  Kiewel,  79  Minn. 
239,  82  N.  W.  574;  Graham  r.  Harrower,  18 
How.  Pr.  (N.  Y.)  144. 

A  receipt  and  also  a  delivery  order  given 
by  plaintiff  to  a  witness  a  month  after  the 
sale,  but  dated  on  the  day  of  the  sale,  and 
not  otherwise  shown  to  be  in  existence  before 
tlie  sale,  is  admissible  as  affording  some  evi- 
dence of  the  sale  having  taken  place  on  the 
dav  of  the  documents.  IMorgan  r.  Whitmore, 
6  kxch.  716,  20  L.  J.  Exch.  289. 

96.  Joseph  Joseph,  etc.,  Co  r.  Schonthal 
Iron,  etc.,  Co.,  99  Md.  382,  58  Atl.  205. 

97.  Joseph  Joseph  Bros.  Co.  r.  Schonthal 
Iron,  etc.,  Co.,  99  Md.  382.  58  Atl.  205  But 
see  0"Brien  Higley,  162  Tnd.  316.  70  N.  E. 
242,  hohling  that  on  a  sale  of  paving  brick 
by  sample,  the  buyer's  paving  contract  with 


the  city,  and  the  bond  accompanying  it, 
were  inadmissible  in  an  action  for  the  price 
of  the  brick. 

98.  Williams  v.  Ninemire,  23  Wash.  393, 
63  Pac.  534. 

99.  T.  J.  Moss  Tie  Co.  v.  Huff,  32  Ind. 
App.  466,  70  N.  E..86;  Grasmier  v.  Wolf, 
(Iowa  1902)  90  N.  W.  813;  Slaughter  v. 
Ditto,  33  Ky.  L.  Rep.  5,  108  S.  W.  882; 
American  Cushman  Tel.  Co.  v.  Noble,  98 
Mich.  67,  56  N.  W.  1100. 

1.  Dowagiac  Mfg.  Co.  v.  Watson,  90  Minn. 
100,  95  N.  W.  884. 

2.  Burwell,  etc.,  Co.  v.  Chapman,  59  S.  C. 
581,  38  S.  E.  222. 

3.  Rose  v.  Weinberger,  112  Ga.  628.  37 
S.  E.  868;  Watson  v.  Winston,  (Tex.  Civ. 
App.  1897)  43  S.  W.  852. 

Purchaser  as  agent  for  wife. —  In  an  action 
to  recover  for  goods  sold,  on  an  issue  as  to 
whether  defendant  purchased  for  himself,  or 
as  the  agent  of  his  wife,  evidence  that  the 
business  for  which  the  goods  were  purchased 
was  owned  and  conducted  by  him  in  the  name 
of  his  wife  was  competent,  although  tending 
to  show  that  he  carried  it  on  in  her  name 
for  the  purpose  of  defrauding  his  creditors. 
Botefuhr  v.  Rometsch,  34  Oreg.  491,  56  Pac. 
808. 

Evidence  of  the  financial  standing  of  the 
buyer  is  immaterial  if  defendant  is  identified 
as  the  buver.  Maher  r.  Willson,  3  N.  Y. 
Suppl.  [affirmed  in  123  N.  Y.  655.  23 
N.  E.  954]. 

Evidence  of  the  publication  of  a  notice 
in  a  newspaper  that  defendant,  the  alleged 
buyer,  had  sold  his  store  and  business  is  not 
admissible,  sucli  ])ublioation  being  of  itself 
no  notice  to  plaintiff  of  the  sale.  Haas  r. 
C.  B.  Cones,  etc..  Mfg.  Co.,  25  tnd.  App.  469. 
58  N.  E.  499. 

4.  Fitch  Metropolitan  Hotel  Supplv  Co.. 
69  N.  Y.  App.  Div.  611,  74  N.  Y.  Suppl.'  616; 
Missouri,  etc..  R.  Co.  r.  Yale,  27  Tex.  Civ. 
App.  10,  65  S.  W.  57:  Andresen  v.  Upha.m 
Mfg.  Co..  120  Wis.  561.  98  N.  W.  518. 

5.  Murtagh  v.  Dempsev,  85  N.  Y.  App.  Div. 
204.  83  N.  Y.  Suppl.  296. 
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it  may  be  shown  that  the  alleged  buyer  had  exercised  acts  of  ownership/  and 
that  the  goods  were  charged  to  defendant  on  the  books  of  plaintiff."^  On  an  issue 
as  to  who  was  the  real  seller  direct  testimony  as  to  ownership  of  the  property  is 
admissible/  and  it  may  also  be  shown  to  whom  payments  had  been  made/  and 
testimony  tending  to  show  that  the  real  seller  was  a  corporation  of  which  plaintiff 
was  manager  is  admissible;  but  in  an  action  for  goods  sold,  where  it  is  shown 
that  plaintiff  was  the  owner  of  the  goods,  defendant's  testimony  that  he  supposed 
he  was  dealing  with  plaintiff  as  an  officer  of  a  corporation  is  not  competent,  for, 
having  obtained  the  property,  defendant  cannot  hold  it  and  refuse  to  pay 
for  it.^' 

(ill)  Price  or  Value.  In  determining  the  value  of  the  goods  evidence  is 
admissible  to  show  whether  the  goods  were  scarce  or  plentiful,^^  and  that  the 
goods  were  defective;  and  evidence  of  the  value  of  the  goods  with  and  without 
the  disputed  articles  may  be  given  when  there  is  a  dispute  as  to  the  goods  sold.^'^ 
If  the  agreed  price  is  the  cost  of  material  and  construction,  an  invoice  showing 
those  facts  is  admissible;  but  not  if  the  sale  is  for  the  market  price  of  the  com- 
pleted article. Generally  where  there  is  an  agreed  price  evidence  of  value  is 
not  admissible;  but  where  suit  is  on  the  common  counts  the  contract  is  admis- 
sible to  show  the  value, and  evidence  of  the  value  of  the  goods  is  admissible  for 
the  purpose  of  showing  the  reasonableness  of  the  contract;  and  where  the  con- 
tract price  is  disputed,  evidence  as  to  the  market  price  is  admissible,  but  only  as 
bearing  on  the  probabihty  of  what  w^as  the  contract  price. So  also  evidence  as 


6.  Mt.  Lincoln  Coal  Co.  r.  Lane,  23  Colo. 
121,  46  Pac.  632. 

7.  Love  V.  Ramsey,  139  Mich.  47,  102  N.  W. 
279:  Kesler  r.  Clieadle,  12  Okla.  489,  72  Pac. 
367;  Davis  r.  Emmons,  32  Oreg.  389,  51  Pac. 
652;  Murphy  v.  Cress,  2  Whart.  (Pa.)  33. 

Existence  of  order. — Where  plaintiff  claimed 
to  have  received  an  order  from  defendants, 
which  they  denied,  it  was  competent  for  them 
to  show,  on  cross-examination  of  plaintitt' 
and  his  bookkeeper,  whether  plaintiff  kept  an 
order  book  in  his  business,  and  whether  it 
contained  an  entrv  of  the  disputed  order. 
Oltarsh  V.  Lewis,  88  N.  Y.  Suppl.  127. 

8.  Mullanev  v.  Evans,  33  Oreg.  330,  54  Pac, 
886.  And  see  Randall  r.  Ditch.  123  Iowa 
582,  99  N.  W.  190. 

9.  Mullaney  v.  Evans,  33  Oreg.  330,  54  Pac. 
886. 

10.  Stark  v.  McClosky,  2  N.  Y.  Suppl.  737. 

11.  Pizzutielle  v.  Graha-m,  56  Misc.  (N.  Y.) 
584,  106  N.  Y.  Suppl.  1099. 

12.  Diether  v.  Ferguson  Lumber  Co..  9 
Ind.  App.  173,  35  K  E.  843,  36  N.  E.  765. 

13.  Birdsall  Co.  v.  Palmer.  74  Md.  201,  21 
Atl.  705;  Moftet  v.  Sackett,  18  N.  Y.  522. 

14.  Staats-?;.  Hausling,  22  Misc.  (N.  Y.) 
526.  50  N.  Y.  Suppl.  222. 

But  when  material  is  supplied  for  a  build- 
ing evidence  as  to  the  amount  of  material 
necessary  to  such  a  building  does  not  tend 
to  show  that  the  specific  amount  was  fur- 
nished. Gibson  v.  J.  Snow  Hardware  Co.,  94 
Ala.  346.  10  So.  304. 

15.  North  Chicago  St.  R.  Co.  v.  Burnham, 
102  Fed.  669,  42  C.  C.  A.  584. 

16.  Althouse  v.  Alvord,  28  Wis.  577. 

17.  Morrison  r.  Bartholomew,  9  Colo.  App. 
27,  47  Pac.  410;  McCormick  r.  Sadler,  14 
Utah  463,  47  Pac.  667;  Philip  Schneider 
Brewing  Co.  v.  American  Ice-Mach.  Co.,  77 
Fed.  138,  23  C.  C.  A.  89. 


18.  City,  etc.,  R.  Co.  v.  Basshor,  82  Md. 
397,  33  Atl.  635. 

In  an  action  on  quantum  meruit  for  the 
price  of  a  machine  delivered,  and  alleged  to 

liave  been  accepted  in  place  of  one  contracted 
for,  evidence  as  to  the  difference  in  value  be- 
tween the  machine  contracted  for  and  the 
one  installed  was  inadmissible  for  the  pur- 
pose of  showing  the  value  of  the  machine 
alleged  to  have  been  accepted.  Isbell-Porter 
Co.  i\  Heineman,  126  N.  Y.  App.  Div.  713. 
Ill  N.  Y.  Suppl.  332. 

19.  Rice  V.  Appel,  111  Iowa  454,  82  N.  W. 
1001;  Grabowskv  r.  Baumgart,  128  Mich. 
267,  87  N.  W.  891.  But  see  Post  v.  Voor- 
hees,  118  Mich.  366,  76  N.  W.  912,  holding 
that  it  is  not  competent  for  plaintiff  to 
prove  the  value  of  the  goods,  unless  defend- 
ant has  introduced  evidence  to  show  that  the 
value  is  much  less  thaii  the  price  claimed,  to 
show  the  improbability  of  the  contract. 

In  case  of  fraud  the  true  value  may  be 
shown  in  diminution  of  the  price.  Wade  v. 
Scott,  7  Mo.  509;  Beecker  v.  Vrooman,  13 
Johns.  (N.  Y.)  302. 

20.  Copeland  v.  Brockton  St.  R.  Co.,  177 
Mass.  186,  58  N.  E.  639,  83  Am.  St.  Rep. 
274;  Vedder  v.  Leamon.  70  N.  Y.  App.  Div. 
252,  75  N.  Y.  Suppl.  413. 

Prices  fixed  by  another  manufacturer. — 
Plaintiff*  having  contracted  to  sell  glass  to 
defendant  during  a  season,  at  prices  depend- 
ing on  those  to  be  fixed  by  the  A  Glass  Co., 
circular  letters  purporting  to  be  addressed 
by  such  company  to  its  customers,  shown  to 
be  the  means  by  which  it  informed  its  cus- 
tomers of  its  prices,  received  in  the  regular 
course  of  business,  and  recognized  and  acted 
on  by  such  company,  are  admissible  in  an 
action  for  the  price  of  glass  sold  by  plaintiff 
to  defendant.  Matthews  Glass  Co.  v,  Burk, 
162  Ind.  608.  70       E.  371. 
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to  the  market  price  at  places  other  than  the  place  of  sale  is  not  admissible,-'  and 
evidence  is  not  admissible  as  to  the  value  of  the  article  for  a  special  purpose,"  and 
it  cannot  be  shown  what  was  the  market  price  an  unreasonable  time  after  the 
sale.^^ 

(iv)  Rescission.  In  an  action  for  the  price  of  goods,  defended  on  the  ground 
of  rescission,  evidence  that  defendant  tendered  a  return  of  the  goods  and  was 
then  holding  them  subject  to  plaintiff's  order  is  admissible,-*  and  a  reconveyance 
of  the  goods  to  plaintiff  ma}^  be  shown;  ^'^  and  when  rescission  was  prevented  by 
the  promises  of  plaintiff  to  make  good  the  deficiency  on  which  the  right  to  rescind 
was  based,  proof  of  such  facts  is  competent. 

(v)  Delivery  and  Acceptance.  Delivery  and  acceptance  may  be  shown 
by  direct  testimony  or  by  evidence  as  to  the  circumstances  and  acts  of  the  parties,^^ 
as  by  evidence  of  a  delivery  to  a  carrier,"^  or  the  mode  of  shipment. Where 
delivery  was  to  one  of  two  defendants  evidence  that  they  were  partners  is  admis- 
sible;^^ and  where  the  defense  is  delay  in  delivery  evidence  is  admissible  to  show 
that  the  delay  was  due  to  the  fault  of  defendant;  but  evidence  tending  to  show 
special  damage  by  reason  of  delay  in  delivery  is  not  admissible  unless  it  appears 
that  plaintiff  knew  of  the  special  conditions,^^  to  prove  which  knowledge  evidence 
of  conversations  between  a  witness  and  plaintiff  before  the  execution  of  the  con- 
tract is  admissible.^'"^ 

(vi)  Quantity.  Records  of  shipments  are  admissible  on  the  issue  as  to  the 
quantity  delivered;  and  where  the  quantity  of  goods  sold  which  were  removed 
and  weighed  by  the  buyer  is  in  issue,  testimony  as  to  the  space  occupied  by  the 
goods  and  the  space  occupied  by  a  ton  is  admissible  as  tending  to  show  the  amount 
occupying  such  space. Where  by  the  contract  the  seller  was  obliged  to  furnish 
goods  only  for  the  buyer's  own  use,  contracts  by  which  the  buyer  agreed  to  fur- 
nish the  goods  to  third  persons  are  admissible  as  showing  a  breach  of  the  contract 
on  his  part;^^  and  if  defendant  pleads  default  in  delivery  it  may  be  shown  that 
he  was  obliged  to  buy  goods  from  other  persons  to  supply  the  deficiency .^^  On 


21.  Diether  v.  Ferguson  Lumber  Co.,  9 
lud.  App.  173,  35  N.  E.  843,  36  N.  E.  765. 

22.  Bouton  v.  Reed,  13  Gray  (Mass.)  530. 

23.  Vickery  v.  Evans,  16  Ind.  331,  where 
evidence  as  to  the  price  a  year  after  the 
sale  was  held  to  be  inadmissible. 

Offers  to  purchase  all  of  plaintiff's  goods 
for  a  year  are  incompetent  to  show  the 
market  value  at  any  particular  time.  Clews 
v.  Reilly,  6  N.  Y.  Suppl.  640. 

24.  Osborne  v.  Ringland,  122  Iowa  329,  98 
N.  W.  116. 

25.  Kentucky  Lumber  Co.  Middleton,  41 
S.  W.  48,  19  Ky.  L.  Rep.  471. 

Time  of  rescission. —  Where  the  cause  of 
action  had  accrued  at  the  time  the  action 
was  commenced,  it  was  error  to  allow  plain- 
tiffs to  prove  the  subsequent  rescission  of  the 
contract  by  defendant.  Jolmson  Hamilton, 
24  Oreg.  320,  33  Pac.  571. 

26.  Lewis  v.  Taylor,  (Tex.  Civ.  App.  1893) 
24  S.  W.  92. 

27.  Equitable  Mfg.  Co.  v.  ^lartiii.  145  Ala. 
667,  39  So.  769;  Greenleaf  r.  flamilton,  94 
Me.  118,  46  Atl.  798. 

Under  a  declaration  in  attachment  based 
on  an  account  for  tlic  price  of  cars,  evidence 
was  admissible  to  show  that  ilio  cars  were 
in  the  possession  and  use  of  (ic^fcndant  very 
shortly  after  the  date  of  the  sale.  Alabama 
Constr.  Co.  V.  Consolidated  Car,  etc..  Co..  131 
Ga.  365,  62  S.  E.  160. 


28.  Moore  'V.  Barber  Asphalt  Paving  Co., 
118  Ala.  563,  23  So.  798;  Gross  v.  Feehan. 
110  Iowa.  163,  81  N.  W.  235. 

Bills  of  lading  showing  the  shipment 
thereof  were  admissible  as  tending  to  prove 
the  issue  and  to  corroborate  a  witness  who 
testified  that  the  goods  ordered  were  shipped. 
Butler  p.  Ederheimer,  55  Fla.  544,  47  So.  23. 

29.  Bertha  Mineral  Co.  v.  Morrill,  171 
Mass.  167,  50  N.  E.  534. 

Delivery  in  two  lots  may  be  shown,  al- 
though the  order  did  not  call  for  shipment 
in  that  manner.  Wikle  r.  Johnson  Labora- 
tories, 132  Ala.  268,  31  So.  715. 

30.  Blumenthal  v.  Greenberg,  130  Cal.  384, 
62  Pac.  599. 

31.  McKinnon  Mfg.  Co.  r.  Alpena  Fish  Co.. 
102  Mich.  221,  60  N.  W.  472. 

32.  Simpson  Brick-Pi-ess  Co.  r.  Marshall. 
5  S.  D.  528,  59  N.  728. 

33.  Gorham  r.  Dallas,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1907)  106  S.  AV.  930. 

34.  St.  Louis  Consolidated  Coal  Co.  r. 
Polar  Wave  Ice  Co..  lOO  Fed.  798.  45  C.  i\  A. 
638. 

35.  Aliicr  r.  :\rorrill.  68  Vt.  598.  35  Atl 
483. 

36.  Trinidad  Asphalt  Mfjj.  Co.  v.  Trinidad 
Asplialt  Rellning  Co.,  119  Fed.  134.  5.") 
C.  C.  A.  566. 

37.  Baxter  /•.  Gibson,  27  Misc.  (N.  Y.) 
812,  57  N.  Y.  Suppl.  815. 
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a  saie  by  weight  shown  by  agreed  scales  evidence  as  to  weight  on  other  scales  is 
immaterial;      but  where  a  car-load  of  produce  purchased  by  defendant  is  not  * 
weighed  at  the  shipping  point,  but  is  weighed  en  route  on  railroad  scales  in  the 
usual  manner,  the  weight  as  determined  by  the  railroad  scales  constitutes  the  best 
evidence  of  the  weight  of  the  produce  and  is  admissible.^^ 

(vii)  Quality.  Upon  an  issue  of  false  representations  as  to  the  quality  of 
the  goods  it  may  be  shown  that  artificial  means  had  been  resorted  to  to  conceal 
defects;  ^  and  if  it  is  claimed  that  false  representations  were  made  by  an  agent 
as  to  the  quality  of  the  goods  ordered,  evidence  that  the  agent  making  such  state- 
ments had  authority  to  make  them  is  admissible;  and  generally  upon  a  defense  of 
false  representations  inducing  the  purchase,  it  is  competent  to  show  the  alleged  rep- 
resentations, their  falsity,  and  reliance  upon  them,*^  the  reliance  upon  them  being 
a  matter  to  which  defendants  alone  could  give  direct  testimony.^^  On  the  issue  as 
to  the  quality  of  the  goods  sold,  evidence  of  tests  of  other  but  similar  goods  is 
admissible ;  "'^  and  evidence  as  to  a  comparison  with  other  goods  furnished  by 
other  persons  is  admissible  for  the  purpose  of  showing  whether  the  seller  had 
complied  with  his  contract;  and  as  relevant  to  the  issue  of  quahty  evidence  may 
be  admitted  to  show  the  terms  of  a  receipt  given  to  the  carrier  after  inspection 
of  the  goods,*^  that  defendant  had  used  expressions  in  commendation  of  the 
goods,*'  that  the  article  was  satisfactory  if  properly  used,*®  the  opinion  of  an 
expert,*^  or  that  the  damage  claimed  by  defendant  to  be  due  to  the  goods  sold 
was  in  fact  due  to  the  inferiority  of  other  goods,^'^  and  the  steps  taken  by  plaintiff 
to  correct  the  alleged  defects;  '^^  but  on  a  sale  by  sample,  the  goods  being  shipped 
in  two  lots,  it  is  not  proper  to  admit  testimony  that  one  lot  was  not  equal  to  the 


38.  Colorado  Trading,  etc.,  Co.  v.  Oliver, 
20  Colo.  App.  257,  78  Pac.  308. 

39.  Schott  V.  Swan.  21  S.  D.  639,  114 
N.  W.  1005. 

40.  Crossman  v.  Lurman,  33  N.  Y.  App. 
Div.  422,  54  N.  Y.  SuppL  72. 

41.  Wilcox  V.  Henderson,  64  Ala.  535. 

42.  City  Nat.  Bank  v.  Jordan,  139  Iowa 
499,  117  N.  W.  758. 

43.  City  Nat.  Bank  f.  Jordan,  139  Iowa 
409.  117  N.  W.  758. 

44.  Hindry  r.  McPhee,  11  Colo.  App.  398, 
53   l*ae.  389;   Vermont  Farm  Mach.  Co. 
Batchelder,  68  Vt.  430,  35  Atl.  378. 

Quality  of  other  machines. —  In  an  action 
for  the  price  of  a  machine  Avhich  defendant 
claimed  did  not  work  well,  evidence  that  it 
was  identical  in  construction  with  another 
machine,  which  worked  to  the  purchaser's 
satisfaction,  is  admissible.  Mayes  v.  Mc- 
Cormick  Harvesting  Mach.  Co.,  110  Ga.  545. 
35  S.  E.  714. 

45.  Louisville  Lith.  Co.  v.  Schedler,  63 
S.  W.  8,  23  Ky.  L.  Rep.  465. 

Shipments  to  other  purchasers. —  On  an 
issue  as  to  the  condition  of  rice  purchased 
Avhen  delivered  to  the  carrier,  evidence  that 
at  the  same  time  the  shipment  was  made 
the  sellers  also  made  shipments  of  rice  to 
other  purchasers  out  of  the  same  rice  in  bulk, 
which  were  received  by  such  purchasers  with- 
out complaint,  was  wholly  irrelevant.  Bloom's 
Son  Co.  V.  Haas,  130  Mo.  App.  122.  108 
S.  W.  1078. 

46.  Schopp  r.  Taft,  106  Iowa  612,  76 
N.  W.  843. 

47.  Hook  V.  Stovall,  26  Ga.  704;  Russell 
V.  Newdigate,  44  S.  W.  973,  19  Ky.  L.  Rep. 
1965. 


But  such  statements  may  be  explained  and 
limited.— Elwood  v.  McDill,  105  Iowa  437, 
75  N.  VV.  340. 

48.  Glaeser  v.  Hoeffner,  68  Mo.  App.  158. 
Method  of  use.  — Plaintiff  may  show  that 

the  goods  when  properly  used  gave  satisfac- 
tion as  tendjng  to  show  that  the  defect  was 
not  in  the  goods  but  due  to  improper  methods 
of  using  them.  Blair  v.  Ford  China  Co.,  26 
Pa.  Super.  Ct.  374.  On  the  other  hand  in 
an  action  to  recover  the  price  of  fertilizer 
evidence  that  defendant  had  made  skilful 
application  of  the  fertilizer  and  found  it 
worthless  was  admissible  to  prove  failure  of 
consideration.  Pacific  Guano  Co.  v.  Mullen, 
66  Ala.  582.  But  the  fact  that  defendant 
followed  the  advice  of  plaintiff  given  without 
consideration  is  not  material.  Wilch  v. 
Phelps,  16  Nebr.  515,  20  N.  W.  840. 

49.  Fletcher  v.  Southern,  41  Ind.  App.  550, 
84  N.  E.  526. 

50.  Fuller  r.  Harris,  48  Wash.  519,  93 
Pac.  1080. 

51.  Muskegon  Curtain-Roll  Co.  v.  Keystone 
Mfg.  Co.,  135  Pa.  St.  132,  19  Atl.  1008,  hold- 
ing that  where  plaintiff"  contracted  with  a 
manufacturer  to  replace  defective  goods 
shipped  defendant,  and  the  latter,  after  ex- 
amining samples,  directed  the  manufacturer 
to  complete  the  order,  the  contract  between 
plaintiff  and  the  manufacturer  is  admissible 
in  evidence  in  an  action  for  the  price  on  de- 
fendant's refusal  to  receive  the  goods. 

Evidence  as  to  the  amount  paid  by  de- 
fendant for  alterations  and  repairs  is  not 
competent  to  sliow  the  nature  and  extent  of 
the  defect.  Logan  v.  Berkshire  Apartment 
Assoc.,  3  Misc.  (N.  Y.)  296,  22  N.  Y.  Suppl. 
776. 
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sample  in  an  action  for  the  price  of  the  other  lot;  and  where  a  machine  broke 
down  on  trial,  but  after  repair  was  accepted  and  used  hy  defendant,  evidence  as 
to  the  cause  of  the  original  break-down  is  immaterial/'^  Evidence  as  to  the 
price  the  goods  were  sold  for  on  the  refusal  of  the  buyer  to  accept  them  is  imma- 
terial,^ and  so  too  is  evidence  as  to  the  loss  suffered  by  the  buyer  on  resale;^  and 
in  the  absence  of  fraud  evidence  as  to  the  price  paid  by  plaintiff  for  the  goods  is 
immaterial ;  and  the  fact  that  defendant  offered  to  accept  the  goods  at  a  reduced 
price  is  immaterial  if  such  offer  was  not  accepted/^  While  evidence  as  to  the 
market  value  of  similar  goods  of  good  quahty  is  admissible  on  the  issue  as  to 
quality, and  while  it  may  be  shown  what  value  was  placed  on  the  goods  for 
insurance  purposes,' *  the  value  or  condition  of  the  particular  goods  long  after  the 
sale  cannot  be  shown  for  the  purpose  of  estabhshing  the  quality  at  the  time  of 
saler 

(viii)  Pa  yment.  Evidence  as  to  payment  must  be  connected  with  the  trans- 
action in  issue  to  be  admissible,  and  thus  on  the  issue  of  payment  evidence  is  not 
admissible  as  to  defendant's  habit  of  paying  bills  promptly;*'-  and  evidence  that 
payment  was  made  to  plaintiff's  clerk  in  other  goods  is  immaterial,  the  authority 
of  the  clerk  not  being  shown. When  goods  were  delivered  to  defendant  by  a 
third  person  from  whom  plaintiff  bought  them  such  third  person  may  testify 
that  defendant  did  not  pay  him.^* 

e.  Weig-ht  and  Sufficiency —  (i)  To  Warrant  Recovery  by  Plaintiff. 
There  must  be  a  preponderance  of  evidence  in  favor  of  plaintiff  to  establish 
the  existence  of  a  contract  of  sale,^^  the  terms  thereof, compliance  therewith  on 
his  part,^'  the  price  or  value  of  the  goods,    and  if  put  in  issue  by  the  pleadings 


52.  Oook  V.  Sheehan,  16  S.  D.  92,  91  N.  W. 
452. 

53.  Boothe  v.  Squaw  Springs  Water  Co., 
142  Cal.  573,  76  Pac.  385. 

54.  Carev  r.  Baldwin,  61  N.  Y.  Suppl. 
581. 

55.  German-American  Provision  Co.  v. 
Jones,  87  Miss.  277,  39  So.  521. 

56.  Meyer  Bros.  Drug  Co.  v.  Puckett,  139 
Ala.  331,  35  So.  1019. 

57.  Hawlev  Down-Draft  Furnace  Co.  v. 
Hooper,  90  Md.  390,  45  Atl.  456. 

58.  Clark  v.  Scammell,  31  N.  Brunsw. 
265. 

59.  Ryals  v.  Johnson  Countv  Sav.  Bank, 
106  Ga.  525,  32  S.  E.  645. 

60.  Houghton  Implement  Co.  v.  Doughty, 
14  N.  D.  331,  104  K  W.  516;  Florida  Ath- 
letic Club  V.  Hope  Lumber  Co.,  18  Tex.  Civ. 
App.  161,  44  S.  W.  10. 

61.  Torinus  v.  Matthews,  21  Minn.  99. 

62.  May  v.  Behrends,  (Tex.  Civ.  App. 
1899)  50  S.  W.  413. 

63.  Burger  i.  Limbach,  42  Mich.  162,  3 
N.  VV.  942. 

64.  Martin  v.  Shannon,  101  Iowa  620,  70 
N.  W.  720. 

65.  S<-ay  v.  Sanders,  88  Mo.  App.  478. 

A  bill  of  sale  to  defendant  followed  by 
))aynients  thereon  and  tlie  exercise  of  acts  of 
ownership  is  sufficient  tf)  show  the  purchase. 
Mount  Lincoln  Coal  Co.  ?•.  Liino,  23  Colo. 
121,  46  Pac.  632. 

Evidence  held  sufficient  to  sliow  the  ex- 
isttmce  of  a  contract  of  sale  (se(^  Dowagiac 
Mfij.  V.o.  V.  Watson,  90  Minn.  100,  95  N.  W. 
884;  Meade  v.  Boll,  35  N.  Y.  App.  Div.  627, 
54  N.  Y.  Suppl.  756;  Luxeinburger  Tuch- 
fabrikijn  v.  Meyer,  31  N.  Y.  App.  Div.  52, 


52  N.  Y.  Suppl.  955;  Fraser  v.  McCurdy,  35 
Nova  Scotia  467)  ;  that  the  contract  was  one 
of  consignment  and  not  sale  (see  Berman  v. 
Goldsand,  22  Misc.  (N.  Y.)  735,  49  N.  Y. 
Suppl.  1098 ;  Ampel  v.  Seifert,  84  N.  Y^ 
Suppl.  122)  ;  that  the  contract  was  not  in 
writing  ( see  Ja;nnev  Mfg.  Co.  v.  Banta,  83 
S.  W.  130,  26  Ky/L.  Rep.  1089);  counter- 
mand of  the  order  for  goods  (see  Conkling  v. 
Nicholas,  .133  Mich,  651,  95  N.  W.  745). 

In  an  action  for  the  price  of  goods  de- 
livered on  defendant's  order  to  a  third  party, 
evidence  held  insufficient  to  show  that  the  or- 
der covered  the  goods  sued  for  see  Brown  v. 
Grossman,  128  N.  Y.  App.  Div.  496.  112 
N.  Y.  Suppl.  827. 

66.  Bauer  v.  Merani,  130  Cal.  616,  63  Pac. 
31,  61  Pac.  76;  Jaques  v.  Parker,  188  Mass. 
94,  74  N.  E.  301 ;  Huber  Mfg.  Co.  v.  Hunter, 
99  Mo.  App.  46,  72  S.  W.  484;  Goldstein  r. 
Nathan,  88  N.  Y.  Suppl.  980. 

To  vary  the  terms  of  a  written  contract 
the  evidence  of  fraud  or  mistake  must  be 
clear  and  convincing.  Lenz  v.  Spencer.  28 
Pa.  Super.  Ct.  31. 

67.  American  Label  Co.  v.  Kander.  93 
N.  Y.  Suppl.  1108. 

68.  Dalhotr  Constr.  Co.  r.  Maurice,  86  Arlc 
162,  no  S.  W.  21 S. 

Evidence  held  sufficient  to  show  price  or 
value  of  the  goods  see  Redwood  Citv  Salt  Co. 
r.  Whitnov,  153  Cal.  421,  95  Pac.  8*85;  Jones 
r.  De  Muth,  137  Wis.  120,  118  N.  W.  542, 
holding  that  where,  in  an  action  for  the  rea- 
sonable value  of  goods  sold  and  delivered,  the 
evidence  showed  that  the  seller  on  two  oc- 
casions had  sent  to  the  buyer  bills  for  the 
goods,  specifying  a  designated  price,  and  that 
the  buyer  received  them  but  made  no  re- 
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the  identity  of  the  parties  thereto/*^  and  in  general  plaintiff's  right  of  recovery 
under  the  contract  as  proved  must  appear  by  a  preponderance  of  evidence ;  but 
if  there  is  sufficient  evidence  to  make  a  privia  facie  case  it  is  error  to  grant  a  non- 
suit; and  such  a  case  is  made  by  evidence  tending  to  show  that  the  articles 
were  furnished  and  that  the  items  are  correct,  due,  and  unpaid/^  and  proof  of 
possession  and  control  of  personal  property  by  plaintiff  and  of  sale  and  dehvery 
thereof  to  defendant  is  ^n??2a/aae  sufficient  to  sustain  an  action  for  the  price;  '^^  and 


spouse  thereto,  a  finding  that  such  desig- 
nated price  was  the  reasonable  value  was 
supported  by  evidence. 

69.  Colorado. — Bullion  Milling  Co.  v. 
Gates  Iron  Works,  18  Colo.  App.  472,  72 
Fac.  603. 

Missouri. —  Crosno  v.  J.  W.  Bowser  Milling 
Co.,  106  Mo.  App.  236,  80  S.  W.  275. 

Nevj  Jersey. —  Esher  v.  Meeker,  72  N.  J.  L. 
39,  60  Atl.  35. 

New  York. —  Campbell  v.  Emslie,  101  N.  Y. 
App.  Div.  369,  91  N.  Y.  Suppl.  1069  [af- 
firmed in  184  K  Y.  589,  77  N.  E.  1183]. 

Wisconsin. —  Zoescli  v.  Thielman,  105  Wis. 
117,  80  N.  W.  1107. 

A  pass-book  for  goods,  made  out  in  the 
name  of  defendant's  mother,  with  whom  he 
lived,  is  not  conclusive  against  the  claim  that 
credit  w^as  given  to  defendant,  and  that  the 
goods  were  supplied  to  him  at  his  request. 
Wilshusen  v.  Binns,  19  Misc.  (N.  Y.)  547, 
43  N.  Y.  Suppl,  1085. 

70.  Hardeman  v.  Bell.  120  Ga.  342,  47 
S,  E.  919;  Jefferson  Bank  v.  Gossett.  86 
N.  Y.  Suppl.  752;  Brock  r.  Aspenleiter,  70 
Hun  (N.  Y.)  98,  23  K  Y.  Suppl.  1099. 

Proof  of  receipt  of  registered  letter. — 
Where,  in  an  action  for  the  balance  on  tlie 
price  of  a  piano,  the  seller  testified  that  he 
ordered  another  piano,  and  by  registered 
letter  notified  the  buyer  that  the  same  had 
come  and  that  he  was  ready  to  substitute  it 
for  the  one  delivered,  which  was  not  satis- 
factory, and  the  buyer  testified  that  he  knew 
nothing  thereof,  and  the  registry  receipt  for 
the  letter  was  not  produced,  the  seller  failed 
to  sustain  the  burden  of  proof,  which  on  that 
issue  was  on  him.  Garvin  v.  Montenegro- 
Riehm.  Music  Co.,  104  S.  W.  964,  31  Kv.  L. 
Rep.  1182. 

Evidence  held  to  warrant  recovery  for 
plaintiff  see  Daniel  v.  Siegel-Cooper  Co.,  54 
Fla.  265,  44  So.  949 ;  Mitchell  v.  Henry  Vogt 
Mach.  Co.,  3  Ga.  App.  542,  60  S.  E.  295; 
Herpolsheimer  v.  Acme  Harvester  Co.,  83 
Xebr.  53,  119  N.  W.  30;  Childs  v.  Omaha 
Paraphernalia  House,  80  Nebr.  673,  114  N.  W. 
941  (where,  in  an  action  to  recover  for  the 
price  of  certain  goods  ordered,  but  not  ac- 
cepted because  not  delivered  in  time,  evidence 
was  held  to  sustain  judgment  for  plaintiff)  ; 
Canadian  Fish  Co.  v.  McShane,  80  Nebr.  551, 
114  N.  W.  594,  127  Am.  St.  Rep.  791,  14 
L.  R.  A.  N.  S.  443 ;  Wendel  v.  Goldsmith.  125 
N.  Y.  App.  Div.  167,  109  K  Y.  Suppl.'  233 
(where  evidence  in  an  action  on  a  note  given 
for  the  balance  of  the  price  of  a  horse, 
wherein  the  defense  was  made  that  plaintiff 
had  guaranteed  the  horse  to  be  sound,  while 
in  fact  the  horse  was  foundered,  was  held 
to  support  a  verdict  for  plaintiff)  ;  Robinson 
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Clay  Product  Co.  v.  American  Locomotive 
Co.,  56  Misc.  (N.  Y.)  589,  107  N.  Y.  Suppl. 
69;  Scheuer  v.  Rosenbaum,  110  N.  Y.  Suppl. 
260;  Schott  v.  Swan,  21  S.  D.  639,  114  N.  W. 
1005. 

Evidence  held  not  to  warrant  recovery  by 
plaintiff  see  Globe  Bank,  etc.,  Co.  v.  Riggles- 
berger,  109  S.  W.  333.  33  Ky.  L.  Rep.  96; 
Schlatter  v.  Young,  197  Mass.  36,  83  N.  E.  2 
(holding  that  in  an  action  against  the  pur- 
chaser of  a  greenhouse  under  a  mortgage  fore- 
closure on  an  account  for  coal  delivered  to 
the  person  in  possession  of  the  greenhouse, 
the  evidence  did  not  justify  a  finding  of 
fact  or  ruling  of  law  that  defendant  accepted 
or  received  any  benefit  from  plaintiff's  acts 
or  was  indebted  for  the  items  of  plaintiff's 
account)  ;  Feinstein  v.  Hindes,  111  N.  Y. 
Suppl.  837;  Thomsen  r.  Alexander,  107  N.  Y. 
Suppl.  718  (holding  that  a  judgment  against 
a  corporation  for  goods  sold  and  delivered 
cannot  be  sustained,  tlie  evidence  showing 
that  plaintift''s  claim  existed  against  its 
])resident  individually,  and  was  evidenced  by 
liis  promissory  note,  several  months  before 
defendant  was  incorporated,  and  that  defend- 
ant never  dealt  with  or  incurred  any  lia- 
bility to  plaintiff). 

71.  Buckeye  Buggy  Co.  v.  Dickey,  122  Ga. 
290,  50  S.  E.  66;  Beck  Duplicator  Co.  r. 
Fulghum,  118  Ga.  836,  45  S.  E.  675;  Glauber 
Mfg.  Co.  r.  Voter,  70  N.  H.  332,  47  Atl.  612; 
Swancey  r.  Parrish,  62  S.  C.  240,  40  S.  E. 
554. 

Evidence  in  attachment  for  the  price  held 
sufficient  to  make  out  a  prima  facie  case 
see  Alabama  Constr.  Co.  v.  Continental  Car, 
etc.,  Co.,  131  Ga.  365,  62  S.  E.  160. 

72.  Bowe  f.  Cress  Lumber  Co.,  86  Ga.  17, 
12  S.  E.  177. 

An  admission  by  defendant  that  he  bought 
the  article  set  forth  in  the  account  sued  on, 
the  price  being  stated  for  each  article,  es- 
tablishes prima  facie  the  correctness  of  the 
account.  White  v.  Crane,  62  Ga.  399 ;  Dodge 
17.  Dickson  Mfg.  Co.,  113  Fed.  218,  51 
C.  C.  A.  175.  And  generally  an  admission  of 
indebtedness  by  defendant  is  sufficient  to  pre- 
vent judgment  for  him.  Catlett  ?;.  Brook- 
haven  Lumber  Co..  (Miss.  1905)  38  So.  329; 
Hunt  V.  Mewis,  17  Nebr.  422,  23  N.  W.  10. 

73.  Hutchinson  ?;.  Phillips,  11  Ark.  270; 
People  V.  Cotteral,  115  Mich.  43,  73  N.  W. 
19;  Fitzpatrick  v.  Caplin,  4  E.  D.  Smith 
(N.  Y.)  365;  Brown  v.  Grossman,  108  N.  Y. 
Suppl.  653  (holding  that  where,  in  an  action 
for  the  price  of  goods  alleged  to  have  been 
sold  to  defendants,  plaintiffs  offered  evidence 
that  the  goods  were  ordered  by  defendants, 
and  delivered  at  their  request  to  another  con- 
cern, occupying  a  part  of  the  loft  occupied 
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it  is  generally  sufficient  to  show  that  the  seller  has  performed  such  acts  as  would 
vest  title  in  the  buyer. 

(ii)  As  TO  Matters  of  Defense.  To  justify  a  judgment  for  defendant 
there  must  be  a  preponderance  of  evidence  to  support  the  defenses  set  up/^  as 
for  instance  where  the  defense  is  that  the  goods  were  defective  in  quahty  '^^  or 
shipped  in  bad  condition."    So  too  where  recoupment  of  damages  for  non-delivery 


by  defendants,  plaintiJffs  established  a  prima 
facie  case)  ;  Baltimore  Brick  Co.  v.  Coyle,  18 
Pa.  Super.  Ct.  186. 

Proof  that  goods  were  ordered  and  were 
sent  out  for  deliver}^  and  charged  to  the 
buyer  is  sufficient  in  the  absence  of  counter- 
vailing proof.  Clifford  v.  Gienger,  10  Colo. 
App.  83,  52  Pac.  223;  Hubbard  v.  Seitz,  58 
Nebr.  351,  78  N.  W.  620;  Sherwin-Williams 
Co.  V.  Dederick,  39  N.  Y.  App.  Div.  641,  56 
N.  Y.  Suppl.  657. 

Receipt  of  goods  of  the  kind  ordered  with 
evidence  that  defendant  had  ordered  goods 
only  of  plaintiff  is  sufficient  to  sustain  a 
judgment  for  plaintiff  when  the  only  issue 
is  the  identity  of  tlie  goods.  Cefalu  v.  Fitz- 
simmon-Derrig  Co..  70  Minn.  255,  73  K  W. 
648. 

Sufficiency  of  the  evidence  to  show  a  sale 
and  delivery  see  Cassidy  v.  Hyland.  120 
Mass.  221;  Baker  v.  Loring,  92  Hun  (N.  Y.) 
61,  36  K  Y,  Suppl.  644;  Hammersen  v. 
Schleicher,  26  Misc.  (N.  Y.)  811,  57  N.  Y. 
Suppl.  272;  Muller  v.  Greenwald,  94  N.  Y. 
Suppl.  427 ;  Bennett  v.  Henderson,  2  Stark. 
550,  3  E.  C.  L.  526. 

74.  Rastetter  r.  Revnolds,  160  Ind.  133, 
66  N.  E.  612. 

Sufficiency  of  the  evidence  to  show  a  com- 
pleted sale  passing  title  see  Young  v.  Mink- 
ler,  14  Colo.  App.  204,  59  Pac.  622. 

75.  Harvev  v.  Henry,  108  Iowa  168,  78 
N.  W.  850. 

Evidence  of  a  shortage  in  three  car-loads 
out  of  several  hundred  delivered  is  not  of 
itself  sufficient  to  show  a  shortage  in  the 
others.  Hoffman  v.  Maffioli,  104  Wis.  630, 
80  N.  W.  1032,  47  L.  R.  A.  427. 

Failure  of  consideration. —  In  an  action 
for  the  price  of  goods  sold,  where  defendant 
pleaded  a  failure  of  consideration,  and  there 
was  no  evidence  showing  to  what  extent  the 
consideration  failed,  it  was  proper  to  render 
verdict  for  plaintiff.  Ins;ram  v.  McCaskey 
Register  Co.,  3  Ga.  App.  ^569,  60  S.  E.  291. 
Similarly  where,  in  an  action  on  notes  given 
for  a  soda  fountain,  it  appears  that  a  de- 
duction was  made  to  cover  some  alleged  de- 
fects, and  that  defendant  continued  to  use 
the  fountain  and  accepted  the  deduction  as 
an  adjustment,  there  is  a  failure  to  sustain 
the  defense  of  failure  of  consideration.  Car- 
bonating  Apparatus  Co.  v.  Geary,  122  N.  Y. 
App.  Div.  410,  106  N.  Y.  Suppl."  768. 

Evidence  held  to  warrant  a  finding  that 
plaintiff's  salesman  falsely  and  fraudulently 
represented  that  the  blank  attached  to  the 
declaration  containing  the  articles  alleged  to 
liave  been  sold  was  the  same  as  the  blank 
kept  by  defendant,  and  that  defendant  signed 
the  contract  relying  thereon  see  Price  v. 
Rosenberg,  200  Mass.  36,  85  N.  E.  887. 


Evidence  held  to  sustain  defense  of  sale 
on  memorandum  see  El  Dorado  Jewelry  Co, 
r.  Hartung,  36  Pa.  Super.  Ct.  463. 

76.  Beggs  V.  James  Hanley  Brewing  Co., 
27  R.  I.  385,  62  Atl.  373,  114  Afti.  St.  Rep. 
44. 

Sufficiency  of  evidence  as  to  defense  that 
goods  were  inferior  in  quality  (see  German- 
American  Provision  Co.  v.  Jones,  87  Miss.  277, 
39  So.  521;  Harwood  v.  Breese,  73  Nebr.  521, 
103  N.  W.  55;  Metz  v.  Virgil  Practice  Clavier 
Co.,  26  Misc.  (N.  Y.)  726,  56  N.  Y.  Suppl. 
1081;  Isseks  v.  Nelson,  91  N.  Y.  Suppl.  756; 
Houghton  Implement  Co.  v.  Doughty,  14 
N.  D.  331,  104  N.  W.  516;  Computing  Scales 
Co.  V.  Long,  66  S.  C.  379,  44  S.  E.  963,  65 
L.  R.  A.  294;  Atlanta  Guano  Co.  v.  Phipps, 
(Tenn.  Ch.  App.  1897)  41  S.  W.  1087;  Jones 
V.  Emerson,  41  Wash.  33,  82  Pac.  1017); 
that  plaintiff  recognized  defendant's  claim  to 
an  abatement  of  price  because  of  defects  (see 
Stamps  V.  Tennessee  Producers'  Marble  Co., 
(Tenn.  Ch.  App.  1900)  59  S.  W.  769)  ;  that 
certain  attachments  to  the  machine  supplied 
by  plaintiff  were  for  the  purpose  of  curing 
defects  and  not  a  charge  on  defendant  (see 
Boothe  Squaw  Springs  Water  Co.,  142  Cal. 
573,  76  Pac.  385)  ;  to  rebut  defense  of  defects 
in  quality  (see  Kentucky  Saw  Works  v. 
Little  River  Land,  etc.,  Co.,  (Tenn.  Ch.  App. 
1897 )  42  S.  W.  527 )  ;  that  there  was  a 
proper  trial  or  inspection  (see  Warder,  etc., 
Co.  v.  Horne,  110  Iowa  285,  81  N.  W.  591; 
Underfeed  Stoker  Co.  v.  Detroit  Salt  Co.,  135 
Mich.  431,  97  N.  W.  959;  Patch  v.  Smith, 
105  N.  Y.  App.  Div.  208,  94  N.  Y.  Suppl. 
692)  ;  that  there  was  an  acceptance  (see 
Sharpsville  Furnace  Oo.  v.  Allegheny  Besse- 
mer Steel  Co.,  184  Pa.  St.  55,  39  Atl.  20)  ; 
that  the  goods  were  in  good  condition  when 
shipped  (see  Bullock  v.  Bird,  43  S.  W.  234, 
19  Ky.  L.  Rep.  641);  that  the  failure  of 
machine  to  work  properly  was  due  to  defects 
in  attachments  supplied  by  defendant  (see 
Thompson  v.  Chatham  Waterworks  Co.,  51 
N.  Y.  App.  Div.  621,  64  N.  1^  Suppl.  340)  ; 
that  the  failure  of  a  machine  to  develop  the 
agreed  capacity  was  due  to  a  modification  of 
the  plan  of  construction  at  the  request  of 
defendant  (see  Robinson  Mach.  Co.  v.  Hazel 
Kirk  Gas  Coal  Co.,  204  Pa.  St.  177.  53  Atl. 
772). 

77.  Cohn  V.  Levinson,  35  Pa.  Super.  Ct. 
382,  holding  that  Avhere  a  luirchaser  of  wear- 
ing apparel  directs  the  seller  to  deliver  it  to 
fin  e>2]n-ess  compnny  for  transportation  to 
the  purchaser's  home,  and  the  seller  complies 
with  the  direction,  the  purchaser  cannot  re- 
sist payment  for  the  a]qiarel  on  the  evidence 
alone  of  the  express  company's  agent  at  the 
])lace  of  the  purchaser's  residence  that,  when 
the  package  was  received,  the  paper  wrap' 
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is  sought  defendant  must  prove  the  damages  by  a  preponderance  of  evidence; 
and  the  evidence  to  support  a  defense  based  on  delay  in  dehveiy  must  be  clear 
and  certain/'*  as  must  also  be  proof  of  payment. 

9.  Trial  —  a.  In  General.  The  rules  governing  the  trial  of  civil  actions 
generally  govern  actions  for  the  price  or  value  of  goods  sold.^^  If  there  is  no 
conflict  of  evidence  on  a  given  issue  the  question  becomes  one  of  law  for  the 
court;  but  if  the  evidence  is  contradictory  and  presents  a  definite  issue  of  fact, 
it  should  be  submitted  to  the  jury.^^    Generally  the  existence  and  terms  of  the 


pings  liad  been  torn  or  destroyed  in  part,  and 
the  contents  had  become  soiled  and  damaged. 
In  such  a  case  the  mere  fact  that  the  pack- 
age arrived  in  bad  condition  raised  no 
presumption  of  failure  of  duty  on  the  part 
of  the  seller. 

78.  Wachsmuth  v.  Heil,  1  Colo.  App.  196, 
28  Pac.  17;  Robertson  v.  Schumann,  7  Hun 
(N.  Y.)  79. 

79.  Robinson  Clav  Product  Co.  v.  American 
Locomotive  Co.,  56"  Misc.  (N.  Y.)  589,  107 
N.  Y.  Suppl.  69  ( wliere  in  an  action  for 
goods  sold  and  delivered,  evidence  was  ex- 
amined, and  held  to  support  defendant's  con- 
tention that  a  delay  of  thirty-nine  days  in 
sending  the  goods  justified  defendant's  can- 
cellation of  the  contract)  ;  Scott  v.  Texas 
Constr.  Co.,  (Tex.  Civ.  App.  1900)  55  S.  W. 
37. 

80.  Hitchings  v.  Kavser,  65  jST.  Y.  App. 
Div.  302,  72  N.  Y.  Suppl.  749  [aprmed  in 
171  N.  Y.  636,  63  N.  E.  1118]. 

Sufficiency  or  insufficiency  of  evidence  to 
show  payment  see  Armstrong  v.  Rorick,  142 
Mich.  80,  105  N.  W.  29;  Hawver  v.  Ingalls, 
93  Minn.  371,  101  N.  W.  604;  Cruse  v.  Hol- 
stein  Lumber  Co.,  (Nebr.  1903)  97  N.  W. 
295;  Morris  v.  Hofferberth,  81  K  Y.  App. 
Div.  512,  81  N.  Y.  Suppl.  403  [afLrmed  in 
180  N.  Y.  545,  73  N.  E.  1127]. 

81.  See  Teial. 

82.  Butler  y.  Hirzel,  87  N.  1^  App.  Div. 
462,  84  K  Y.  Suppl.  693  [affirmed  in  181 
K  Y.  520,  73  N.  E.  1120]  (holding  that 
where  the  parties  submitted  to  the  court  the 
question  whether  as  matter  of  law  there  was 
a  delivery,  and  seemed  content  to  have  the 
case  depend  on  that  point  alone,  the  trial 
judge,  although  deciding  that  there  was  no 
delivery,  was  not  debarred  from  directing 
judgment  for  plaintiff  on  the  merits)  ; 
Wolf  r.  Di  Lorenzo,  21  Misc.  (N.  Y.)  521, 
47  _N.  Y.  Suppl.  719  (holding  that  where 
plaintiff  seeks  a  recovery  on  the  theory  of 
an  absolute  sale  he  cannot  at  the  trial  shift 
his  ground  and  ask  a  recovery  of  an  instal- 
ment on  the  theory  of  a  conditional  sale)  ; 
Wilson  V.  Levi  Cotton  Mills,  140  N.  C.  52, 
52  S.  E.  250  (holding  that  if  the  issues  are 
broad  enough  to  permit  defendant  to  present 
every  phase  of  the  defense,  it  is  not  error  to 
refuse  further  issues  tendered  by  defendant). 

83.  Brenard  Mfg.  Co.  v.  Citronelle  Mercan- 
tile Co.,  140  Ala.  602,  37  So.  509;  Colorado 
Trading,  etc.,  Co.  v.  Oliver,  20  Colo.  App. 
257,  78  Pac.  308;  Field  v.  Schuster,  26  Pa. 
Super.  Ct.  82;  Martin  Petty,  (Tex.  Civ 
App.  1904)  79  S.  W.  878. 

Modification  by  conduct. —  Where  there  is 
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no  dispute  as  to  the  acts  of  the  parties  but 
the  sole  question  is  as  to  the  effect  of  such 
acts  as  modifying  the  contract  or  consti- 
tuting a  new  contract,  it  is  a  question  of 
law  for  the  court.  Whitaker  V.  E-ilenberg, 
70  N.  Y.  App.  Div.  489.  75  N.  Y.  Suppl. 
106. 

84.  District  of  Columbia. —  Smith  v.  Ross, 
31  App.  Cas.  348. 

Georgia. —  Eldorado  Jewelry  Co.  v.  Hitch- 
cock. 130  Ga.  778,  61  S.  E.  855;  Gude 
ir.  J.  Bailey  Co.,  4  Ga.  App.  226,  61  S.  E. 
135. 

Illinois. —  Olcese  r.  Mobile  Fruit,  etc.,  Co., 
211  111.  539,  71  X.  E.  1084  [affirming  112 
ill.  App.  281]. 

Mariiland. —  Josepli  Joseph  Bros.  Co.  t". 
Schonthal  Iron,  etc.,  Co.,  99  Md.  382,  58 
Atl.  205. 

Massachusetts. —  Knight  v.  New  England 
Worsted  Co.,  2  Cush.  271. 

Missouri. —  Martin  v.  Williams,  §6  Mo. 
App.  249,  70  S.  W.  249. 

Neio  York. — ■  Roots  Co.  r.  New  York  Foun- 
dry Co.,  56  Misc.  687,  107  N.  Y.  Suppl.  742. 

Pennsylvania. —  Patterson  i\  Brace,  198 
Pa.  St.  107,  47  Atl.  950;  Barnett  v.  Bexiker, 
25  Pa.  Super.  Ct.  22;  Woolman  v.  Hancock 
Ice  Co.,  18  Pa.  Super.  Ct.  596. 

South  Carolina. —  Walker  r.  Ayer,  80  S.  C. 
292,  61  S.  E.  557. 

Texas. —  Ennis-Brown  Co.  Caffarelli, 
(Civ.  App.  1902)  67  S.  W.  1048. 

United  States. —  Crane  v.  Crane,  105  Fed. 
869,  45  C.  C.  A.  96. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1064. 

Evidence  held  sufficient  to  warrant  sub- 
mission to  jury  see  National  Cash  Register 
Co.  V.  Dehn,  155  Mich.  99,  118  N.  W.  724 
(in  an  action  to  recover  the  price  of  cash 
registers  sold  defendants,  evidence  on  the 
question  whether  the  machines  received  Avere 
the  ones  ordered)  ;  Moore  v.  Rose,  130  Mo. 
App.  668,  108  S.  W.  1105  (holding  that  in 
an  action  for  goods  sold,  the  testimony  of 
plaintiff",  "  I  think  the  entire  purchase  price 
was  something  like  $85,"  made  in  response 
to  the  question,  '*  What  did  that  bill  of  goods 
amount  to?"  is  sufficient  to  carry  the  case 
to  the  jury  on  the  question  of  value)  ;  Mor- 
gan V.  Heitmann,  121  N.  Y.  App.  Div.  568, 
10i6  N.  Y.  Suppl.  253  (an  action  for  a  bal- 
ance of  the  price  due  on  a  contract  for  the 
printing  of  posters)  ;  Chautauqua  Lake  Mills 
V.  Hewes,  55  Misc.  (N.  Y.)  634.  106  N.  Y. 
Suppl.  1026  (holding  in  an  action  for  the 
price  of  goods  sold  that  positive  testimony 
of  plaintiff  that  defendants  purchased  the 
goods,  as  against  that  of  both  defendants, 
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contract  of  sale  are  questions  for  the  jury,^^  and  when  the  construction  of  the 
contract  depends  on  extrinsic  evidence  the  interpretation  thereof  is  for  the  juiy.^® 
It  is  also  a  question  for  the  jury  whether  the  goods  were  delivered  under  the 
contract/^  and  whether  there  was  a  deficiency  in  quantity/^  or  defect  in  quality; 
whether  defendant  rehed  on  the  representations  as  to  quality  or  the  facts  could 
have  been  ascertained  by  inspection ;  whether  there  had  been  a  proper  trial  qr 
test  of  the  goods  purchased;  whether  there  was  an  unquahfied  acceptance  of 
the  goods; whether  the  defective  goods  were  returned  or  tendered  in  a  reason- 
able time,  as  provided  by  the  contract;  whether  defendant  was  bound  to  accept 
and  pay  for  goods  shipped  C.  0.  D.,  without  examination;^*  whether  there  was  a 


who  denied  receiving  same,  presents  a  ques- 
tion of  fact  for  the  jury). 

85.  Delaware. —  Heidelbaugh  v.  Cranston, 
4  Pennew.  464,  56  Atl.  367. 

Michigan. —  Gorman  v.  Kennedy,  126  Mich. 
182,  85  N.  W.  458. 

New  York. —  New  York  Hydraulic  Press 
Brick  Co.  v.  Gunn,  43  Misc.  ^330,  87  Y. 
Suppl.  168. 

Oklahoma. — Humphrey  v.  Timken  Carriage 
Co.,  12  Okla.  413,  75  Pac.  528. 

Pennsylvania. —  Allum  v.  Nolle,  25  Pa. 
Super.  Ct.  220;  Tunkhannock  Ice  Co.  v. 
Franklin,  22  Pa.  Super.  Ct.  147. 

Whether  by  reason  of  fraud  or  mistake 
the  contract  siued  on  did  not  contain  the 
whole  agreement  between  the  parties  w^as  a 
question  for  the  jury.  L.  A.  Becker  Co.  v. 
Alvey,  86  S.  W.  974,  27  Ky.  L.  Rep.  832. 

Entirety  of  contract. —  Whether  .a  contract 
under  which  several  shipments  are  made  is 
an  entire  contract  entitling  the  purchaser  to 
recoup  for  damages  due  to  delay  in  any  one 
of  the  shipments,  or  whether  each  shipment 
represents  a  separate  contract  entitling  the 
purchaser  to  recover  only  those  damages  flow- 
ing directly  from  the  contract  breached,  is 
for  the  jury.  G^m  Knitting  Mills  v.  Empire 
Printing,  etc.,  Co.,  3  Ga.  App.  709,  60  S.  E. 
365.  Where  plaintiffs'  traveling  salesman 
took  two  orders  for  goods  from  defendant  — 
one  order  to  be  shipped  immediately  and  the 
other  at  a  future  date  —  and  the  testimony 
as  to  the  transaction  was  conflicting,  the 
question  whether  there  was  one  contract,  or 
separate  contracts  for  each  order,  was  prop- 
erly submitted  to  the  jury.  Brown  v.  Snider, 
126  Mich.  198,  85  N.  W  570. 

Who  are  the  parties  to  the  contract  is  a 
question  for  the  determination  of  the  jury. 
Klumph  V.  Bousfield,  112  Mich.  68,  70  N.  W. 
317;  Williams  'C.  Brandt,  90  N.  Y.  App.  Div. 
607,  86  N.  Y.  Suppl.  389. 

86.  Chase  v.  Ainsworth,  135  Mich.  119, 
97  N.  W.  404;  Dannemiller  r.  Kirkpatrick, 
201  Pa.  St.  218,  50  Atl.  928;  Providence 
Mach.  Co.  V.  Laurens  Cotton  Mills,  98  Fed. 
198. 

87.  Welsbach  Light  Co.  v.  Mayliew,  51 
N.  Y.  App.  Div.  157,  64  N.  Y.  Suppl.  600. 

Delay  in  delivery  due  to  fraudulent  con- 
duct of  seller. —  Where  there  is  evidence 
tending  to  show  that  the  delay  in  delivery 
is  due  to  the  fraudulent  conduct  of  the  seller, 
it  is  error  to  direct  a  verdict  for  plain* 
tiff.  Cox  V.  Indiana  Drug,  etc.,  Co.,  (Miss. 
1905)  37  So.  835. 


88.  Boyce  v.  Barker,  119  Mich.  157,  77 
N.  W.  692;  Howland  Pulp  Co.  v.  Jessup, 
etc.,  Paper  Co.,  21  Pa.  Super.  Ct.  495. 

Whether  there  was  a  substantial  per- 
formance of  the  contract  in  relation  to  de- 
livery is  for  the  jury.  Eastern  Forge  Co.  v. 
Baizley,  21  Pa.  Super.  Ct.  504. 

89.  Illinois. —  Chicago  Tip,  etc.,  Co.  v. 
Beardsley,  86  111.  App.  184. 

loioa. —  McCormick  Harvesting  Mach.  Co. 
(■.  Okerstrom,  114  Iowa  260,  86  N.  W.  284. 

Missouri. —  Conklin  v.  Redemeyer-Hollistea.' 
Commission  Co.,  86  Mo.  App.  190. 

New  York. —  Hardt  r.  Western  Electric 
Co.,  84  N.  Y.  App.  Div.  249,  82  N.  Y.  Suppl. 
835;  Charter  Gas-Engine  Co.  v.  Kellam,  79 
N.  Y.  App.  Div.  231,  79  N.  Y.  Suppl.  1019; 
New  York  Hydraulic  Press  Brick  Co.  ??. 
Gunn,  43  Misc.  330,  87  N.  Y.  Suppl.  168; 
Carey  v.  Baldwin,  61  N.  Y.  Suppl.  581. 

Pennsylvania. —  Hagen  Co.  f.  Greenwood, 
27  Pa.  Super.  Ct.  239. 

South  Carolina. —  Ingram  v.  Sumter  Music 
House,  51  S.  C.  281,  28  S.  E.  936. 

Texas. —  Bryan  Cotton-Seed  Oil  Mill  v. 
Fuller,  (Civ.  App.  1900)  57  S.  W.  924. 

Capacity  of  machine. —  In  an  action  for 
the  price  of  a  refrigerating  machine,  a  per- 
emptory instruction  for  plaintiff  is  erroneous, 
where  he  guaranteed  the  machine  to  make  an 
average  quantity  of  ice  per  day,  and  there 
was  evidence  that  it  did  not  do  the  work. 
Biloxi  Canning  Co.  v.  Stillwell-Bierce,  etc., 
Co.,  (Miss.  1899)  25  So.  366. 

Agreement  to  repair. —  Whether  the  seller 
complied  with  his  agreement  to  repair  the 
machine  within  a  reasonable  time  is  for  the 
jury.  Price  v.  Marthen,  124  Mich.  690.  83 
N.  W.  1021. 

90.  McPae  r.  Lonsby.  130  Fed.  17,  64 
C.  C.  A.  385. 

91.  Smith  r.  Council  Bluffs  Independent 
School  Dist.,  112  Iowa  35,  83  N.  W.  810; 
Underfeed  Stoker  Co.  r.  Hudson  County  Con- 
sumers' Brewing  Co.,  70  N.  J.  L.  649.  58 
Atl.  296;  Harrisburg  Foundrv,  etc..  Works 
r.  I^banon,  195  Pa.  St.  331.  45  Atl.  1062. 

92.  Parker  r.  Feuwick.  138  N.  C.  209.  50 
S.  E.  627. 

93.  Rumsey  r.  Bessemer.  138  Ala.  329,  35 
So.  353;  Laird  Cole,  121  Iowa  146.  96 
N.  W.  744;  Bostain  v.  De  Laval  Separator 
Co.,  92  Md.  483.  4S  Atl.  75:  Acme  Electric 
Lamp  Co.  r.  Kingston  Carriage  Co.,  31  Misc. 
(N.  Y.)  823,  64  N.  Y.  Suppl.  377. 

94.  Louisville  Lith.  Co.  r.  Schedler,  63 
S.  W.  8,  23  Ky.  L.  Pop.  465. 
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waiver  of  a  condition  of  the  contract ;  whether  there  was  a  breach  of  the  contract 
by  defendant  excusing  plaintiff  from  further  performance ;  ^®  whether  there  had 
been  a  full  or  partial  payment  of  the  price  ;  whether  there  was  unreasonable 
delay  in  making  payment ;  and  whether  cash  payment  had  been  waived;  and 
it  is  also  within  the  province  of  the  jury  to  assess  the  amount  of  recover}^  to 
which  plaintiff  is  entitled/  and  to  that  end  to  determine  what  is  the  value  of 
the  goods  purchased.^ 

b.  Instructions.  The  rules  relating  to  instructions  in  civil  actions  generally  ^ 
apply  in  actions  for  the  price  or  value  of  goods  sold,"^  and  as  in  other  actions  the 
parties  are  upon  request  entitled  to  full  instructions  correctly  stating  the  law.^ 
The  instructions  must  be  unambiguous;^  stating  clearly  the  issues  involved/ 


95.  Heiikins  v.  Miller,  45  III.  App.  34. 
What  constitutes  a  waiver  is  a  question 

of  law  for  the  court.  Henkins  v.  Miller,  45 
111.  App.  34. 

96.  U.  S.  V.  Molloy,  127  Fed.  953,  62 
C.  C.  A.  585. 

97.  Coons  t\  Sanguinetti,  90  N.  Y.  App. 
Div.  615,  86  N.  Y.  Suppl.  367. 

98.  Peoria  Grape  Sugar  Co.  v.  Turney,  175 
111.  631,  51  N.  E.  587  [affirming  65  111.  App. 
656]. 

99.  Drum-Flato  Commission  Co.  v.  Zeb.  F. 
Crider  Commission  Co.,  165  Mo.  84,  65  S.  W. 
239. 

1.  Day  Bros.  Lumber  Co.  v.  Daniel,  23 
Ky.  L.  Rep.  285,  62  S.  W.  866;  McAfee  v. 
Dix,  101  N.  Y.  App.  Div.  69,  91  N.  Y.  Suppl. 
464. 

Amount  of  interest. —  In  an  action  to  re- 
cover for  the  price  of  certain  iron  pipe,  the 
trial  court  may  properly  submit  to  the  jury 
whether,  under  the  evidence,  interest  should 
be  allowed  plaintiff  on  the  amount  found  due 
from  the  date  of  the  last  delivery  or  from 
a  later  date,  and  refuse  a  prayer  offered  by 
defendant  allowing  interest  only  from  the 
date  of  the  commencement  of  the  suit.  Dis- 
trict of  Columbia  v.  Camden  Iron  Works,  15 
App.  Cas.  (D.  C.)  198  [affirmed  in  181  U.  S. 
453,  21  S.  Ct.  680,  45  L.  ed.  948]. 

2.  Coxe  V.  Anoka  Waterworks,  etc.,  Co., 
91  Minn.  50,  97  N.  W.  459;  Isbell-Porter 
Co.  V.  Ileineman,  126  N.  Y.  App.  Div.  713. 
Ill  N.  Y.  Suppl.  332;  Diamond  Soda  Water 
Mfg.  Co.  V.  liegeman,  74  N.  Y.  App.  Div.  430, 
77  N.  Y.  Suppl.  417. 

3.  See  Trial. 

4.  See  the  cases  cited  infra,  this  note;  and 
notes  5-18. 

Following  language  of  statute. —  Under  Cr. 
Code,  e.  10,  §  76,  making  it  a  misdemeanor 
for  a  person  to  sell  domestic  animals  know- 
ing them  to  be  infected  with  a  contagious  or 
infectious  disease,  an  instruction  as  to  the 
non-liability  of  a  purchaser  of  animals  to 
pay  for  them  if  they  were  infected  with  an 
"  infectious"  disease  is  not  erroneous  because 
it  omits  the  adjective  "  contagious."  Stryker 
i\  Crane,  33  Nebr.  690,  50  N.  W.  1132. 

5.  laelm  V.  Loveland,  136  Iowa  504,  113 
X.  W.  1082 ;  Booth  V.  Newton,  46  N".  Y.  App. 
Div.  175,  61  N.  Y.  Suppl.  727  (holding  that 
the  refusal  of  a  request  to  instruct  in  accord- 
ance with  defendant's  theory  of  the  case  is 
erroneous  when  the  instructions  as  given  do 
not  adequately  present  the  issue)  ;  ISIichols 
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V.  Rehrbass,  22  Misc.  (N.  Y.)  90,  48  N.  Y. 
Suppl.  713. 

Failure  to  instruct  cannot  be  made  the 
ground  of  exception  in  the  absence  of  a  re- 
quest (Packard  v.  Clapp,  11  Gray  (Mass.) 
124),  or  if  the  point  is  substantiaHy  covered 
by  other  portions  of  the  charge  (McKnighti;. 
Mathews,  10  Pa.  Cas.  588,  11  Atl.  676;  Pier- 
pont  Mfg.  Co.  V.  Goodman  Produce  Co., 
(Tex.  Civ.  App.  1900)  60  S.  W.  347;  Walter 
A.  Wood  Reaping,  etc.,  Mach.  Co,  Stenel, 
71  Wis.  71,  36  K  W.  636). 

Modification  or  refusal  of  requested  in- 
struction.— A  requested  instruction  may  be 
modified  to  conform  to  the  issues  and  evi- 
dence (Wilson  V.  Pritchett,  99  Md.  583,  58 
Atl.  360;  B.  F.  Coombs,  etc..  Commission  Co. 
V.  Block,  130  Mo.  668,  32  S.  W.  1139),  in 
order  to  avoid  confusing  or  misleading  the 
jury  (Culver  v.  Scott,  etc..  Lumber  Co.,  53 
Minn.  360,  55  N.  W.  552)  ;  and  is  properly 
refused  if  it  is  not  supported  by  evidence 
(Allyn  V.  Burns,  37  Ind.  App.  223,  76  N.  E. 
636;  National  Horse  Importing  Co.  v.  Novak, 
105  Iowa  157,  74  N.  W,  759;  Kernan  v. 
Crook,  100  Md.  210,  59  Atl.  753;  Kertscher 
V.  Picken,  88  N.  Y.  Suppl.  384;  Bascom  v. 
Danville  Stove,  etc.,  Co.,  182  Pa.  St.  427,  38 
Atl.  510;  Atlantic  Phosphate  Co.  v.  Sullivan, 
34  S.  C.  301,  13  S.  E.  539;  Huff  P.  Kinloch 
Paint  Co.,  (Tex.  Civ.  App.  1908)  110  S.  W. 
467;  Weatherford  Mach.,  etc.,  Co.  v.  Tat€, 
(Tex.  Civ.  App.  1908)  109  S.  W.  406),  or 
if  it  ignores  any  of  the  issues  (Anderson  v. 
English,  121  Ala.  272,  25  So.  748;  Bostain 
V.  De  Laval  Separator  Co.,  92  Md.  483,  48 
Atl.  75;  Patterson  v.  Brace,  198  Pa.  St.  107, 
47  Atl.  950;  Ellis  v.  Riddick,  34  Tex.  Civ. 
App.  256,  78  S.  W.  719). 

6.  Raisin  Fertilizer  Co.  v.  J.  J.  Barrow, 
Jr.  Co.,  97  Ala.  694,  12  So.  388;  Matthews 
V.  Freker,  68  Ark.  190,  57  S.  W.  262; 
Warder,  etc.,  Co.  v.  Home,  110  Iowa  285,  81 
N.  W.  591;  Anderson  v.  Baird,  40  S.  W.  923, 
19  Ky.  L.  Rep.  444. 

7.  Huff  V.  Wallick,  16  111.  App.  644;  Heil- 
bronn  r,  Herzog,  165  N.  Y.  98,  58  N.  E.  759 
[reversing  33  N.  Y.  App.  Div.  311,  53  N.  Y. 
Siippl.  841], 

An  instruction  as  to  what  would  constitute 
a  proper  test  of  a  machine  is  erroneous  if 
it  does  not  comply  with  all  the  conditions 
provided  for  in  the  contract  in  regard  to  how 
the  machine  is  to  be  tested.  Locke  v.  Priestly 
Express  Wagon,  etc.,  Co.,  71  Mich.  263,  39 
N.  W,  54. 
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and  they  must  not  be  inconsistent/  or  misleading, and  should  conform 
to  the  pleadings/^  and  cover  all  the  issues  raised/^  but  should  not  inject  into  the 
case  issues  not  raised  by  the  pleadings/^  or  invade  the  province  of  the  jury/^ 


8.  Thvimmel  v.  Dukes,  82  Mo.  App.  53; 
Parkins  v.  Missouri  Pac.  R.  Co.,  72  Nebr. 
831,  101  N.  W.  1013,  4  Nebr.  (Unoff.)  13, 
96  N.  W.  683;  Dawson  Town,  etc.,  Co.  v. 
Woodhull,  67  Fed.  451,  14  C.  C.  A.  464. 

An  instruction  stating  the  amount  to  which 
plaintilf  would  be  entitled  under  the  con- 
tract, if  entitled  to  recover  at  all,  is  not 
inconsistent  with  a  statement  of  defendants' 
right  to  recoupment.  Underwood  v.  Wolf, 
131  III.  425,  23  N.  E.  598,  19  Am.  St.  Rep. 
40  [affirming  31  111.  App.  637]. 

9.  Alabama. — ^  Meyer  Bros.  Drug  Co.  v. 
Puckett,  139  Ala.  331,  35  So.  1019;  Okla- 
homa Vinegar  Co.  v.  Hamilton,  132  Ala.  593, 
32  So.  306, 

Florida. —  Demens  r.  Le  Moyne,  26  Fla. 
323,  8  So.  442. 

Illinois. —  Creager  v.  Blank,  32  111,  App. 
615 

Iowa. —  Warder,  etc.,  Co.  v.  Horne,  110 
Iowa  285,  81  N.  W.  591;  Aufderheide  v. 
Hunt,  64  Iowa  133,  19  N.  W.  878. 

Missouri. —  Nugent  v.  Armour  Packing  Co., 
(App.  1904)  81  S.  W.  506;  Esterly  Harvest- 
ing Mach.  Co.  V.  Criswell,  58  Mo.  App.  471; 
Gin  V.  Reed,  55  Mo.  App.  246. 

Pennsylvania. —  Sidney  School  Furniture 
Co.  V.  Warsaw  School  Dist.,  130  Pa.  St.  76,  18 
At].  804;  McCormick  Harvesting  Mach.  Co. 

Mcholson,  17  Pa.  Super.  Ct.  188. 

South  Carolina. —  Burns  v.  Mills,  31  S.  C. 
53,  9  S.  E.  689. 

Texas. —  Drumm  Seed,  etc.,  Co.  v.  Bell, 
(Civ.  App.  1895)  29  S.  W.  796. 

Washington. —  Williams  v.  Ninemire,  23 
Wash.  393,  63  Pac.  534. 

That  an  instruction  is  not  technically  cor- 
rect is  no  ground  of  objection  if  it  is  a  sub- 
stantially correct  statement  and  not  mislead- 
ing or  ambiguous.  Florence,  etc.,  R.  Co.  v. 
Tennent,  32  Colo.  71,  75  Pac.  410;  Bowers  v. 
Hanna,  101  Iowa  660,  70  N.  W.  745. 

Delivery. — An  instruction  that  delivery  to 
the  carrier,  in  the  absence  of  any  agreement 
as  to  place  of  delivery,  is  delivery  to  the  pur- 
chaser, but  that  the  jury  should  consider  not 
only  the  place  of  the  contract  but  all  of  the 
circumstances  in  determining  whether  the 
propert^r  was  to  be  delivered  at  the  home  of 
the  buyer  or  only  to  the  carrier,  was  not 
misleading  as  laying  stress  on  the  place  of 
delivery.  Burns  v.  Goddard,  72  S.  C.  355, 
51  S.  E.  915. 

Acceptance. — Where  in  an  action  for  the 
price  of  goods  there  is  evidence  that  the 
purchaser  refused  the  goods  because  not  of 
satisfactory  quality,  and  had  merely  per- 
niitted  them  to  be  put  in  his  yard  for  con- 
venience, it  was  error  to  instruct  the  jury 
t-o  find  an  acceptance,  without  stating  what 
would  amount  to  an  acceptance.  Conrtnev 
0.  Knabe,  etc.,  Mfg.  Co.,  97  Md.  499,  55  Atl. 
614,  99  Am.  St.  Rep.  456. 

Transfer  of  title  between  parties. —  In  an 
action  for  goods,  sold  and  delivered,  an  in- 
[37] 


struction  that  the  title  to  goods  passed  upon 
their  delivery  at  the  place  agreed  upon  is 
misleading  and  prejudicial,  when  the  evi- 
dence leaves  it  in  doubt  whether  such  was 
the  intent  of  the  parties.  Holly  v.  St.  Louis, 
etc.,  R.  Co.,  34  Mo.  App.  202. 

10.  Freeman,  etc.,  News  Co.  v.  Mencken, 
115  Ga.  1017,  42  S.  E.  369;  Ferris  v.  Mar- 
shall,  1  Nebr.  (Unoff.)  377,  96  N.  W.  602; 
Houston,  etc.,  R,  Co.  v.  Ryan,  (Tex.  Civ. 
App.  1896)  38  S.  W.  221. 

11.  Alabama. — American  Oak  Extract  Co. 
V.  Ryan,  112  Ala.  337,  20  So.  644. 

Illinois. —  Driscoll  v.  Duryee,  66  111.  35; 
Hovey  v.  Thompson,  37  111.  538 ;  Chamberlain 
V.  Bain,  27  111.  App.  634;  Chicago  Safe,  etc., 
Co.  V.  Cremen,  27  111.  App.  331. 

Missouri. —  Forster  Vinegar  Mfg.  Co.  v. 
Guggenios,  98  Mo.  391,  11  S.  W.  966;  Swink 
V.  Anthony,  96  Mo.  App.  420,  70  S.  W. 
272. 

WeiD  York. —  Lesser  v.  Perkins,  4  N,  Y. 
Suppl.  53  [affirmed  in  123  N.  Y.  629,  25 
N.  E.  952]. 

Pennsylvania. — Sidney  School-Furniture  Co. 
V.  W^arsaw  School  Dist.,  130  Pa.  St.  76,  18 
Atl.  604. 

Wisconsin. —  Warder,  etc.,  'Co.  v.  Fischer, 
110  Wis.  363,  85  N.  W.  968. 

Instructions  held  sufficient  to  present  all 
the  issues  see  Smith  v.  Council  Bluffs  Inde- 
pendent School  Dist.,  112  Iowa  35,  83  N.  W. 
810;  Coit  V.  Churchill,  61  Iowa  296,  16  N.  W. 
147;  Borum  v.  Allen,  84  S.  W.  760,  27  Kv. 
L.  Rep.  262 ;  Helfrich  Saw,  etc.,  Co.  v.  Everly, 
32  S.  W.  750,  17  Kv.  L.  Rep.  795;  Bialy  'v. 
Krause,  142  Mich.  158,  105  N.  W.  149;  Mil- 
ligan  V.  Butcher,  23  Nebr.  683,  37  N.  W. 
596 ;  Southern  Pine  Lumber  Co.  v.  Fries,  2 
Nebr.  (Unoff".)  691,  96  N.  W.  71;  Northern 
Supply  Co.  V.  Wangard,  123  Wis.  1,  100 
N.  W!  1066,  107  Am.  St.  Rep.  984. 

12.  Georgia. —  Freeman,  etc..  News  Co.  v. 
Mencken,  115  Ga.  1017,  42  S.  E.  369. 

Kentucky. —  Helfrich  Saw,  etc..  Mill  Co.  v. 
Everly,  32 "S.  W.  750,  17  Ky.  L.  Rep.  795. 

North  Carolina. —  Gaines  v.  McAllister,  122 
N.  C.  340,  29  S.  E.  844;  Burton  v.  Wilkes, 
66  N.  C.  604. 

Merrill  v.  Taylor,  72  Tex.  293,  10 

S.  W.  532. 

Washington. — Belle  City  Mfg.  Co.  v.  Kemp, 
27  Wash.  Ill,  67  Pac.  580. 

13.  Alabama. —  Fuller  7;.  Gray,  116  Ala. 
238,  22  So.  576;  Raisin  Fertilizer  Co.  r.  J.  J. 
Barrow,  Jr.,  Co.,  97  Ala.  694,  12  So.  388. 

Arkansas. —  Jones-Pope  Produce  Co.  v. 
Breedlove,  (1904)  83  S.  W.  924. 

Michigan. —  Lovejov  r.  Michels,  88  Mich. 
15,  49  N.  W.  901,  is  L.  R.  A.  770. 

Mississippi. —  Kimbrough  r.  Ragsdale,  69 
Miss.  674,  13  So.  830. 

North  Carolina. —  Powers  r.  Ervvin,  108 
N.  C.  522,  13  S.  E.  208. 

Texas. —  Gutta  Percha,  etc.,  Mfg.  Co.  r. 
Cleburne,   (1908)   112  S.  W.  1047;  Pierpont 
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or  weigh  the  evidence.^*  Instructions  to  be  unobjectionable  must  be  warranted 
by  the  evidence/^  and  should  not  ignore  any  material  portion  thereof  and  if  an 
instruction  is  not  warranted  by  the  evidence  it  is  objectionable,  although  correctly 
stating  the  law;  but  if  when  construed  together  the  instructions  considered  as 
a  whole  properly  state  the  issues  and  the  law  they  are  sufficient. 

10.  Verdict,  Judgment,  and  Amount  of  Recovery  —  a.  Verdict  and  Findings. 
The  rules  governing  verdicts  and  findings  in  actions  for  the  price  of  goods  sold  are 
the  same  as  those  apphcable  in  civil  actions  generally.^^    The  findings  must  con- 


Mfg.  Co.  V.  Goodman  Produce  Co.,  (Civ,  App. 
1900)  60  S.  W.  347. 

Wisconsin. —  Keeler  v.  Jacobs,  87  Wis.  545, 
58  N.  W.  1107. 

Existence  of  contract.- —  In  an  action  for 
goods  sold  and  delivered,  it  is  error  to  in- 
struct the  jury  that,  if  they  are  unable  to 
say  whether  there  was  a  contract  between 
the  parties  with  reference  to  the  goods  they 
should  find  for  defendant,  because,  in  the  ab- 
sence of  a  contract,  the  jury  might  properly 
have  found  that  the  goods  were  delivered 
upon  an  implied  contract  for  what  they  were 
reasonably  worth.  Squire  Dingee  Co.  v.  Mc- 
Donald, 61  111.  App.  607. 

14.  Cleveland  v.  Heidenheimer,  (Tex.  Civ. 
App.  1898)  44  S.  W.  551. 

15.  Alabama. —  Hodge  f.  Tufts,  115  Ala. 
306,  22  So.  422. 

Georgia. —  Wholesale  Mercantile  Co.  V. 
Jackson,  2  Ga.  App.  776,  59  S.  E.  106. 

Illinois. —  Olcese  v.  Mobile  Fruit,  etc.,  Co., 
211  111.  539,  71  K  E.  1084  {affirming  112  111. 
App.  281] ;  Chamberlain  v.  Bain,  27  111.  App. 
634. 

Kentuchy. —  Noel  v.  Kauffman  Buggy  Co., 
106  S.  W.  237,  32  Ky.  L.  Rep.  576. 

Michigan. —  Kupfer  v.  Michigan  Clothing 
Co.,  141  Mich.  325,  104  N.  W.  582. 

Missouri. —  Franz  v.  William  Barr  Dry 
Goods  Co.,  132  Mo.  App.  8,  111  S.  W;  636; 
JSTugent  v.  Armour  Packing  Co.,  (App.  1904) 
81  S.  W.  506. 

Nehraslca. —  Bowie  v.  Spaids,  26  Nebr.  635, 

42  N.  W.  700. 

Pennsylvania. —  Braddock  Glass  Co.  v.  Ir- 
win, 153  Pa.  St.  440,  25  Atl.  490. 

Texas. —  McAfee  v.  Meadows,  32  Tex.  Civ. 
App.  105,  75  S.  W.  813;  Drumm  Seed,  etc., 
Co.  V.  Bell,  (Civ.  App.  1895)  29  S.  W.  796. 

Wisconsin. —  Thayer  v.  Davis,  75  Wis.  205, 

43  N.  W.  902. 

Instructions  held  justified  by  the  evidence 
see  Underfeed  Stoker  Co.  v.  Hudson  County 
Consumers'  Brewing  Co.,  70  N.  J.  L.  649,  58 
Atl.  296;  Marshall  v.  Macon  County  Sav. 
Bank,  108  N.  C.  639,  13  S.  E.  182. 

16.  Connecticut. —  Trumbull  v.  O'Hara,  71 
Conn.  172,  41  Atl.  546. 

Illinois. —  Nichols  v.  Mercer,  44  111.  250; 
Goldberg  v.  Einstein,  44  111.  App.  272;  Ar- 
dinger  v.  Wright,  38  111.  App.  98;  Chicago 
Safe,  etc.,  Co.  v.  Cremen,  27  111.  App.  331. 

Maryland. —  Bostain  v.  De  Laval  Separator 
Co.,  92  Md.  483,  48  Atl.  75. 

Michigan. —  Morris  V.  Osterhout,  55  Mich. 
262,  21  N.  W.  339. 

Minnesota. —  Wilder  v.  De  Cou,  18  Minn. 
470. 
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Washington. —  Tingley  v.  Fairhaven  Land 
Co.,  9  Wash.  34,  36  Pac.  1098. 

Wisconsin. —  J.  Thompson  Mfg.  Co.  v. 
Gunderson,  10i6  Wis.  449,  82  N.  W.  299,  49 
L.  R.  A.  859. 

Failure  to  refer  to  evidence  that  could  not 
have  the  effect  of  qualifying  the  proposition 
of  law  set  forth  in  the  instruction  does  not 
render  the  charge  objectionable.  Hartshown 
V.  Byrne,  147  111.  418,  35  N,  E.  622  [affirm- 
ing 45  111.  App.  250]. 

17.  Steen  v.  Sanders,  116  Ala.  155.  22  So. 
498;  McCall  Co.  v.  Jennings,  26  Utah  459, 
73  Pac.  639. 

18.  Arkansas. —  Jones-Pope  Produce  Co.  v. 
Breedlove,   (1904)  83  S.  W.  924. 

Colorado. —  Fitzhugh  v.  Spear,  8  Colo.  App. 
398,  46  Pac.  625. 

Indiana. —  Allyn  v.  Burns,  37  Ind.  App. 
223,  76       E.  636. 

Iowa. —  National  Horse  Importing  Co.  v. 
Novak,  105  Iowa  157,  74  N.  W.  759. 

Missouri. —  Gaar  v.  Hill,  113  Mo.  App.  10, 
87  S.  W.  609. 

Nebraska. —  Gray  v.  Farmer,  19  Nebr.  69, 
26  N.  W.  593. 

New  York. —  Palmer  v.  Stryker,  12  N.  Y. 
Suppl.  737. 

Pennsylvania. —  Whitehall  Mfg.  Co.  V. 
Wise,  119  Pa.  St.  484,  13  Atl.  298. 

Texas. — 'Graves  v.  Hillyer,  (Civ.  App. 
1899)  48  S.  W.  889. 

Wisconsin. —  Baumbach  v.  Gessler,  82  Wis. 
231,  52  N.  W.  259. 

United  States. —  Dawson  Town,  etc.,  Co.  v. 
Woodhull,  67  Fed.  451,  14  C.  C.  A.  464. 

Instructions  more  favorable  to  a  party  than 
he  is  entitled  to  cannot  be  complained  of  by 
him  (Collins  v.  Camors,  118  Ga.  646,  45 
S.  E.  454:  Bostain  v.  De  Laval  Separator 
Co.,  92  Md.  483,  48  Atl.  75 ;  Wilson  r.  J.  H. 
Flickinger  Co.,  76  N.  Y.  App.  Div.  399,  78 
N.  Y.  Suppl.  746)  ;  nor  those  less  favorable 
to  the  opposing  partv  than  he  was  entitled 
to  (Davis  V.  Davis,  100  Mich.  162,  58  N.  W. 
651,  97  Mich.  419,  56  N.  W.  774). 

19.  See  Trial. 

General    verdict    and    special    findings. — 

Where  a  general  verdict  was  returned  for  de- 
fendant, with  answers  to  interrogatories, 
finding  that  defendant  did  not  order  the 
goods  shipped;  that  plaintiff,  in  pursuance  of 
the  order,  shipped  the  goods,  and  delivered 
the  same  to  defendant;  that  defendant  un- 
loaded the  same  from  the  car,  and  sold  some 
of  them ;  that  there  was  no  evidence  as  to 
the  value;  and  it  did  not  appear  that  any 
price  was  agreed  upon,  or  that  any  account 
was  rendered  to  defendant,  or  that  the  goods 


SALES 


[35  Cyc]  579 


form  to  the  issues  raised  by  the  pleadings,-^  but  a  failure  to  find  on  immaterial 
issues  is  not  error.^^  Findings  will  if  possible  be  construed  so  as  to  be  consistent 
with  each  other  and  to  support  the  judgment. A  finding  that  none  of  the  allega- 
tions of  defendant's  answer  or  cross  complaint  are  true  is  a  sufficient  finding  on 
affirmative  allegations  of  rescission  and  counter-claim ;  and  where  there  is  no 
special  finding  on  a  plea  in  reconvention  a  general  verdict  for  plaintiff  for  the  full 
amount  claimed  is  equivalent  to  a  finding  against  defendant  on  such  plea ;  and 
in  assumpsit  a  general  finding  that  the  goods  were  sold  and  dehvered  to  defendant 
at  his  special  instance  and  request  is  a  sufficient  finding  as  to  the  agreement  and 
a  promise  to  pay  for  the  goods.^^ 

b.  Judgment.  The  judgment  must  conform  to  and  be  warranted  by  the 
pleadings  and  proof.^®  On  a  counter-claim  in  an  action  on  one  of  several  notes 
given  for  the  price  of  goods,  but  not  operating  as  payment,  if  defendant's  damages 
exceed  the  amount  of  the  note,  the  other  notes  not  being  due,  defendant  is  not 
entitled  to  judgment  for  the  excess;  and  if  defendant  pleads  in  reconvention  to 
recover  that  portion  of  the  price  already  paid  on  the  ground  that  the  goods  were 
not  such  as  were  contracted  for  a  judgment  for  defendant  for  the  amount  so  paid 
and  giving  plaintiff  the  goods  is  proper.^^  If  the  goods  are  still  in  the  seller's 
hands  and  he  sues  for  and  recovers  the  price  the  judgment  imports  that  the  pur- 
chaser is  the  owner  of  the  goods.^^ 

e.  Amount  of  Recovery.  Ordinarily  where  the  sale  is  for  an  agreed  price  the 
amount  of  recovery  is  the  contract  price,^**  and  interest  from  the  time  payment 


had  ever  been  accepted,  a  motion  for  judg- 
ment for  plaintiff  notliwithstanding  the  ver- 
dict was  properly  denied.  Gates  Lumber  Co. 
r.  Todd,  22  Ind.'App.  148,  53  N.  E.  385. 

In  two  cross  actions  tried  together,  one  for 
tlie  price  of  property  sold  and  the  other  for 
fraud  of  the  vendor,  the  jury,  if  they  find 
tlio  fraud  and  that  the  damages  equaled  or 
exceeded  the  purchase-money,  may  render  a 
verdict  for  defendant  in  the  first  action,  and 
for  plaintiff  in  the  second  action  for  the  ex- 
cess of  such  damages,  if  any,  over  the  pur- 
chase-money. If  the  damage  is  less  than  the 
price  sued  for,  it  should  go  in  reduction  of 
the  price  in  the  first  action,  and  the  verdict 
should  be  for  defendant  in  the  second  action. 
Cook  V.  Castner,  9  Cush.  (Mass.)  266. 

Sufficiency  of  findings  to  support  judgment 
see  Woodland  Bank  v.  Hiatt,  58  Cal.  234 ; 
Ilildebrand  v.  Sattley  Mfg.  Co.,  25  Ind.  App. 
218,  57  N.  E.  594. 

20.  Palmer  Steel,  etc.,  Co.  v.  Heat,  etc., 
Co.,  160  Ind.  232,  66  N.  E.  690;  Livingston 
/  .  Wagner,  23  Nev.  53,  42  Pac.  290;  Braun 
V.  Holtan,  87  N.  Y.  App.  Div.  611,  84  N.  Y. 
8uppl.  8. 

21.  Deutsch  v,  Pratt,  149  Mass.  415,  21 
N.  E.  1072;  Terwilliger  v.  Ontario,  etc.,  R. 
Co.,  73  Hun  (N.  Y.)  335,  26  N.  Y.  Suppl.  268, 
{reversed  on  other  grounds  in  149  N.  Y.  86, 
43  N.  E.  432 J. 

22.  Wiestner  California  Coke,  etc.,  Co., 
2  Cal.  App.  314,  83  Pac.  461;  Edmonsen  v. 
Fort,  75  N.  C.  404. 

23.  Brovelli  i:.  Bianchi,  136  Cal.  612,  69 
Pac.  416. 

24.  De  Witt  f.  Bergor  Mfg.  Co.,  (Tex.  Civ. 
App.  1904)  81  S.  W.  334. 

25.  Andresen  v.  Upham  Mfg.  Co.,  120  Wis. 
561,  98  N.  W.  518. 

26.  Bullock  f.  Ueberroth,  121  Mich.  293, 


80  N.  W.  39;  Hess  v.  Corwin,  109  Mo.  App. 
22,  84  S.  W.  141;  Flower  City  Plant  Food  Co. 
V.  Roberts,  81  N.  Y.  App.  Div.  249,  80  N.  Y. 
Suppl.  1060;  Kauffraan  Millinu-  Co.  v. 
Stuckey,  37  S.  C.  7,  16  S.  E.  192. 

Complete  relief  may  be  decreed  in  a  suit  in 
equity  for  the  value  of  goods.  Mississippi 
Cotton  Oil  Co.  V.  Smith,  (Miss.  1902)  33  So. 
443. 

Action  to  set  aside  fraudulent  transfer. — 

Where  an  action  is  brought  for  goods  sold 
and  delivered,  and  also  to  set  aside,  as 
fraudulent,  certain  transfers  of  the  debt- 
or's property,  it  is  error  to  dismiss  the 
complaint,  on  failure  to  prove  the  alleged 
fraud,  when  the  cause  of  action  against  the 
debtor  is  fully  admitted,  since  in  such  case 
a  personal  judgment  should  be  rendered 
against  him.  Magruder  v.  Clayton.  29  S.  C. 
407,  7  S.  E.  844. 

If  defendant  is  to  give  indorsed  notes  for 
the  price  and  refuses  to  comply  with  the 
agreement  a  money  judgment  aoainst  him  is 
proper.  Caldwell  v.  Button,  20  Tex.  Civ. 
App.  369,  49  S.  W.  723. 

27.  Aultman,  etc.,  Co.  r.  Hetlierington.  42 
Wis.  622;  Aultman  r.  Jett.  42  Wis.  488. 

28.  Boehringer  r.  A.  B,  Richards  Medicine 
Co.,  9  Tex.  Civ.  App,  284.  29  S.  W.  508. 

29.  American  Crocerv  Co.  r,  Pirkl.  25 
Misc.  (N.  Y.)  727,  55  N.  Y.  Suppl.  606. 

30.  Michigan. —  Brown  r.  Harris.  139  Mich. 
372,  102  N.'W.  960. 

MissoKri. — Dnnnm-Flato  Commission  Co.  v. 
Zeb.  F.  Crider  Commission  Co..  165  Mo.  84, 
65  S.  W.  239;  Fairbanks  r.  Midvale  :Min., 
etc.,  Co.,  105  Mo.  App.  644,  80  S.  W.  13; 
Henderson  r.  Davis,  74  ^Nlo.  App.  1. 

Nebraska. —  ]>oston  Tea  Co.  v.  Brubaker, 
26  Nebr.  409,  42  N.  W.  399. 

Neio  TorA;.— Niles  r.  Sire.  46  INIisc.  321, 
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was  diie,^^  subject,  however,  to  deductions  because  of  defects  in  quality, default 
in  delivery,^^  or  breach  of  other  conditions  of  the  contract. In  the  alDsence  of, 
or  upon  failure  to  prove,  a  special  agreement  as  to  the  price  the  seller  may  recover 
the  reasonable  value  at  the  time  of  delivery;    and  this  is  the  measure  if  the  seller 


94  N.  Y.  Suppl.  586  [affirmed  in  108  N.  Y. 
App.  Div.  366,  95  N.  Y.  Suppl.  1149]  ;  Stuart 
'V\  Manhattan  Bath  Tub  Co.,  34  Misc.  165, 
68  N.  Y.  Suppl.  816.  And  see  Williams  v. 
Sherman,  48  Barb.  402,  holding  that  under 
a  contract  of  sale  of  four  hundred  cords  of 
wood,  two  hundred  cords  to  be  paid  for  at 
the  rate  of  five  dollars  per  cord,  and  two  hun- 
dred cords  at  five  dollars  and  twenty-five 
cents  a  cord,  one  hundred  and  fifty  cords 
being  delivered  and  accepted  as  a  delivery 
under  the  contract,  the  jury  should  have 
been  instructed,  in  fixing  the  amount  of 
recovery,  to  allow  for  one  half  of  the  wood 
at  the  higher  price  and  the  other  half  at 
the  lower  price  called  for  in  the  contract. 

Pennsylvania. —  Field  v.  Schuster.  26  Pa. 
Super.  Ct.  82. 

Washington. —  Tilden  v.  Gordon,  25  Wash. 
593,  66  Pac.  50. 

Where  payment  is  to  be  made  in  other 
property  the  measure  of  the  recovery  is  the 
value  of  the  property  on  a  failure  to  convev. 
Rutan  V.  Hinchman,'  29  N.  J.  L.  112. 

The  value  of  labor  and  material  used  in 
the  manufacture  of  goods  cannot  be  recovered 
under  a  complaint  for  the  price  of  goods 
manufactured,  sold,  and  delivered,  where  the 
manufacture  was  stopped  by  defendants  be- 
fore the  completion  of  the  goods.  Hamilton 
V.  James  A.  Cushman  Mfg.  Co.,  15  Tex.  Civ. 
App.  338,  39  S.  W.  641. 

The  fact  that  there  was  an  error  in  the  bill 
rendered  will  not  prevent  a  recovery  of  the 
price.  Shapiro  v.  Jacoves,  18  Misc.  (N.  Y'.) 
473,  42  N.  Y.  Suppl.  91. 

Where  before  title  passed  the  buyer  noti- 
fied the  seller  of  his  intention  not  to  accept 
the  goods,  in  an  action  on  a  note  given  tor 
the  price  of  the  goods,  recovery  is  limited  to 
the  difi'erence  between  the  contract  price  and 
the  value  of  the  property  at  the  time  and 
place  at  which  it  was  when  the  contract  was 
broken.  Acme  Food  Co.  v.  Older,  64  W.  Va. 
255,  61  S.  E.  235. 

31.  LefTel  v.  Piatt,  126  Mich.  443,  86  N.  W. 
65;  Fairbanks  V.  Midvale  Min.,  etc.,  Co.,  105 
Mo.  App.  644,  80  S.  W.  13 ;  Kester  v.  Miller, 
119  N.  C.  475,  26  S.  E.  115. 

Interest  cannot  be  recovered  unless  pleaded. 
De  Greet  v.  Darby,  7  Rich.  (S.  C.)  118; 
Rice  V.  Hancock,  Harp.  (S.  C.)  393. 

32.  Colorado. —  Dolan  v.  John  Douglas  Co., 
4  Colo.  App.  280,  35  Pac.  670. 

Connecticut. —  McAlpin  v.  Lee,  12  Conn. 
129,  30  Am.  Dec.  609. 

Michigan. —  Chapman  r.  Dease,  34  Mich. 
375. 

Missouri. —  Brockhaus  v.  Schilling,  52  Mo. 
App.  73. 

l\'eic  York. —  Duford  V:  Patrick,  15  N.  Y. 
Suppl,  285. 

I^orth  Carolina. —  Howie  v.  Rea.  70  N.  C. 
559. 
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England. —  Germaine  v.  Burton,  3  Stark. 
32,  3  E.  C.  L.  581.  ■ 

Damage  before  delivery.— In  an  action  by 
a  vendor  for  the  price  of  goods,  where  de- 
fendant seeks  to  recover  for^  damages  done 
to  the  property  after  the  sale  and  before 
delivery,  it  is  erroneous  to  allow  the  differ- 
ence in  value  between  the  cash  price  and 
the  value  of  the  property  when  delivered, 
without  evidence  of  the  actual  damages.  Ger- 
ard V.  Proutv,  34  Barb.  (N.  Y.)  454  [af- 
firmed in  41  N.  Y.  619]. 

On  failure  of  title  as  to  the  major  portion 
of  the  goods  there  can  be  no  recovery  'pro 
tanto  in  the  absence  of  allegations  as  to  the 
relative  value  of  the  portions.  Kriess  v. 
Faron,  118  Cal.  142,  50  Pac.  388. 

Resale  by  purchaser. — ^Where  defendant 
contracted  to  purchase  all  the  "  merchant- 
able "  peaches  grown  on  plaintiff's  farm  at  a 
certain  price  per  basket,  plaintiff'  could  only 
recover  the  price  obtained  by  defendant  for 
unmerchantable  peaches  sent  him  after  no- 
tice by  defendant  that  he  would  only  pay 
such  price  for  them.  Darby  v.  Hall,  3 
Pennew.   (Del.)   25,  50  Atl.  64. 

For  minor  defects  the  deduction  should  be 
on  the  amount  necessary  to  remedy  the  de- 
fect. Hodge  r.  Tufts,  115  Ala.  366,  22  So. 
422. 

That  the  seller  knew  the  purpose  for  which 
the  goods  were  to  be  used  does  not  entitk 
the  buyer  to  a  deduction  from  the  price  be- 
cause of  its  inferior  quality,  in  the  absence 
of  warranty.  Woodridge  V.  Brown,  149  N.  C. 
299,  62  S.  E.  1076. 

33.  Havana  R.,  etc.,  R.  Co.  v.  Walsh,  85 
111.  58;  Scribner  v.  Jacobs,  9  N.  Y.  Suppl. 
836. 

Deduction  on  taking  inventory. — ^Where  an 
inventory  was  to  be  taken,  and  proper  de- 
ductions made  from  notes  given  for  the  price 
of  goods,  the  buyer  was  not  entitled  to  such 
deductions  where  no  inventory  was  made,  and 
it  was  not  shown  that  the  failure  was  due 
to  the  seller's  fault.  Henry  v.  McCardell, 
15  Tex.  Civ.  App.  497,  40  S.  W.  172. 

Deficiency  in  quantity. —  In  an  action  for 
the  price  of  cotton,  the  loss  in  weight  of  the 
cotton  should  not  be  deducted  in  assessing 
the  damages,  where  the  allowance  of  such  a 
loss  was  agreed  upon  in  the  correspondence 
constituting  the  contract  of  sale.  Wilson  v 
Levi  Cotton  Mills,  140      C.  52,  52  S.  E.  250. 

34.  Silurian  Mineral  Spring  Co.  v.  Kuhn, 
05  Nebr.  646,  91  N.  W.  508. 

35.  Delaicare. —  Heidelbaugh  v.  Cranston,  4 
Pennew.  464,  56  Atl.  367. 

Kentucky. —  Clarke  v.  Johnson  Foundry, 
etc.,  Co.,  42  S.  W.  844,  19  Ky.  L.  Rep.  973. 

Nevada. —  Livingston  v.  Wagner,  23  Nev. 
53,  43  Pac.  290. 

Neiv  Jersey.— mil  V.  Hill,  1  N.  J.  L.  261, 
1  Am.  Dec.  206. 
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waives  the  contract  and  proceeds  under  the  common  counts.^*^  If  part  of  the 
goods  are  rejected  and  returned  as  not  in  accordance  with  the  contract  the  amount 
of  recovery  is  the  value  of  the  portion  retained;  and  where  there  is  a  partial 
delivery  or  a  mere  deficiency  in  the  quantity  delivered,  and  the  contract  is  appor- 
tionable,  the  seller  may  recover  the  value  of  the  goods  delivered ;  and  if  the  goods 
are  defective  the  seller  may  at  least  recover  their  value  not  to  exceed  the  contract 


l^ew  York. —  Terwilliger  r.  Ontario,  etc.,  R. 
Co.,  73  Hun  335,  26  N.  Y.  Suppl.  268  [re- 
versed on  other  grounds  in  149  N.  Y.  86,  43 
N.  E.  432]. 

Pennsylvania. —  Philadelphia  Co.  v.  Park, 
138  Pa.  St.  346,  22  Atl.  86. 

Recovery  on  implied  agreement. —  Even 
though  under  some  circumstances  a  party 
may  recover  on  an  implied  agreement  for 
the  price  of  goods  sold,  where  there  was  a 
special  contract  relating  to  the  price,  yet  re- 
gard must  be  had  to  the  special  agreement  so 
far  that  plaintiff  cannot  recover  a  higher 
price  for  his  goods  than  he  could  have  done 
if  he  had  literally  or  duly  observed  the  terms 
of  the  special  contract.  Carter  v.  McNeeley, 
23  N.  C.  448. 

Where  the  seller  is  absolved  from  perform- 
ance by  a  breach  of  the  contract  by  the  buyer 
but  afterward  the  buj-er,  the  government, 
forces  a  delivery  by  threats  to  withhold 
money  justly  due,  the  measure  of  plaintiff's 
recovery  is  the  contract  price.  Gibbons  V. 
U.  S.,  8  Wall.  (U.  S.)  269,  19  L.  ed.  453. 

Only  one  recovery. —  Where  it  appeared 
that  plaintiff  had  sold  a  quantity  of  logs  to 
defendant,  who  paid  him  for  a  portion  thereof 
and,  a  dispute  arising,  a  portion  of  the  num- 
ber so  paid  for  was  resold  by  plaintiff,  for 
Avhich  he  was  again  paid,  and  the  second 
buyer  settled  an  action  by  defendant  against 
plaintiff  and  himself  by  conveying  land  to  de- 
fendant, it  was  held  in  an  action  for  the  price 
of  the  logs  that  the  number  resold  should  not 
be  taken  into  account  in  favor  of  plaintiff  as 
having  been  delivered  to  defendant.  McDon- 
ald V.  Pike,  60  Wis.  220,  19  N.  W.  44.  fhus 
where  a  contract,  although  invalid,  is  per- 
formed, and  the  contract  price  paid,  the  seller 
cannot  thereafter  maintain  an  action  for  the 
value  on  the  ground  that  the  value  increased 
between  the  date  of  the  contract  and  the  date 
of  delivery.  St.  Louis  Hay,  etc.,  Co.  v.  U.  S., 
191  U.  S.  159,  24  S.  Ct.  47,  48  L.  ed.  130 
[affirming  37  Ct.  CI.  281]. 

If  the  buyer  is  entitled  to  avoid  the  sale 
for  fraud  and  elects  to  keep  the  goods  he  is 
liable  for  the  value.  Thomas  v.  Grise,  1 
Pennew.  (Del.)  381,  41  Atl.  883. 

Effect  of  tender. —  If  defendant  relies  on 
a  tender,  this  is  an  admission  that  so  much 
is  due,  and  plaintiff  is  entitled  to  recovei- 
tlie  amount  of  the  tender  without  proof. 
Johnson  v.  Triggs,  4  Greene   (Iowa)  97. 

On  a  failure  to  prove  the  price  or  value 
plaintiff  can  recover  only  nominal  damages. 
Butcher  v.  Consolidated  Trust  Co.,  44  N.  Y. 
App.  Div.  370,  60  N.  Y.  Suppl.  915. 

36.  Upstone  v.  Weir,  54  Cal.  124;  Wilson 
V.  King,  83  111.  232;  Wickes  Bros.  i:.  Swift 
Electric  Light  Co.,  70  Mich.  322,  38  N.  W.  299. 

Freight  and  dockage  cannot  be  recovered 


under  the  common  counts  for  goods  sold. 
I-Iarvey  v.  Van  De  Mark,  71  111.  117;  East, 
etc.,  Texas  Lumber  Co.  v.  Barnwell,  78  Tex. 
328,  14  S.  W.  782. 

Where  there  is  no  evidence  of  value,  except 
such  as  is  involved  in  an  offer  of  compromise 
made  by  defendant,  the  recovery  cannot  ex- 
ceed the  sum  at  which  defendant  agreed  to 
compromise.  Hopkins  v.  Rodg-ers,  91  N.  Y. 
Suppl.  749. 

37.  Churchill  v.  Holton,  38  Minn.  519,  38 
N.  W.  611;  Gardiner  v.  Schwab,  110  N.  Y. 
650,  17  N.  E.  732;  Shields  r.  Pettie,  4  N.  Y. 
122;  Breneman  v.  Kilgore,  (Tex.  Civ.  App. 
1896)  35  S.  W.  202;  Cram  v.  Watson,  28  Vt. 
22.  But  see  Terwilliger  v.  Knapp,  2  E.  D. 
Smith  (N.  Y.)  86  (holding  that  the  seller 
may  recover  the  full  value  without  regard  to 
the  price)  ;  Barnett  v.  Becker,  25  Pa.  Super. 
Ct.  22. 

38.  Alabama. — Watson  v.  Kirby,  112  Ala. 
436,  20  So.  624. 

California. —  Ruiz  v.  Norton,  4  Cal.  355.  60 
Am.  Dec.  618;  Cole  V.  Swanston,  1  Cal.  51,  52 
Am.  Dec.  288. 

Connecticut. —  Andrews  v.  Wheaton,  23 
Conn.  112. 

Dclaioare. —  Shimp  v.  Siedel,  6  Houst.  421. 

Georgia.— Sentcll  r.  Mitchell,  28  Ga.  196. 

Illinois. —  George  H.  Hess  Co.  v.  Dawson, 
149  111.  138,  36  N.  E.  557  [affirming  51  111. 
App.  146];  Bovnton  r.  Wicker,  45  III.  137; 
Evans  i'.  ' Chicago,  etc.,  R.  Co.,  26  111.  189. 
But  see  Defenbaugh  v.  Weaver,  87  111.  132, 
holding  that  if  the  buyer  accepts  the  deficient 
deliver}^  he  is  liable  at  the  contract  price  for 
the  portion  accepted. 

Massacliuftetts. —  Eastern  R.  Co.  v.  Bene- 
dict, 15  Gray  289. 

Michigan. —  Gage  r.  Meyers,  59  Mich.  300. 
26  N.  W.  522;  Chapman  V.  Dease.  34  Mich. 
375;  Wilson  f.  Wagar,  26  Mich.  452:  Clark 
V.  Moore,  3  Mich.  55. 

Minnesota. —  Robson  r.  Bohn.  22  Minn.  410. 

Missouri. —  Rickey  r.  Zeppenfeldt,  64  Mo. 
277. 

Nevada. —  Kennedy  r.  Schwartz,  13  Nev.  229 
Neto  Hampshire. —  Flanders  v.  Putnev,  58 
N.  H.  358. 

Neuy  York. —  Kokonio  Strawboard  C^.  V.  In- 
7nan,  134  X.  Y.  92,  31  N.  E.  248  [afjirmimf  11 
X.  Y.  Sup])!.  3201. 

r/o//.— Tucker  r.  Billino-.  3  Utah  82.  5 
Pac.  554. 

irnitvd  *S7rt./r.s.— r.  S.  r.  Mollov.  127  Fed. 
953,  62  C.  C.  A.  585. 

See  43  Cent.  Dig.  tit.  "  Sales."  §  950. 

If  the  buyer  waives  full  performance  and 
accepts  a  part  delivery  as  oomplianco  with  the 
contract,  the  seller  niav  recov(>r  tlie  price. 
Brady  r.  Cassidv,  145  X.  Y.  171.  39  N.  E. 
814. 
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price,^^  and,  if  the  goods  are  accepted  and  used  without  objection,  the  full 
price. 

d.  Review.  Objections  not  urged  below  and  properly  reserved  for  review 
will  not  be  considered  on  appeal,*^  and  ordinarily  a  verdict  or  findings  based  on 
conflicting  evidence  will  not  be  disturbed,*^  unless  it  clearly  appears  that  material 
evidence  has  been  disregarded;*^  and  unless  the  error  is  prejudicial  a  judgment 
will  not  be  reversed  because  of  error  in  the  admission  or  exclusion  of  evidence,** 
or  the  giving  or  refusing  of  instructions.*^ 


39.  Alohama. —  Brown  i\  Peters,  94  Ala. 
459,  10  So.  261. 

Georgia. — Watkins  v.  Paine,  57  Ga.  50. 

Indiana. —  Bischof  v.  Lucas,  6  Ind.  26; 
Wynn  v.  Hidey,  2  Blackf.  123. 

Maine.— Vonce  v.  Smith,  84  Me.  266,  24 
Atl.  854. 

Maryland.—  Birdsall  Co.  f.  Palmer,  74  Md. 
201,  21  Atl.  705. 

Michigan. — Wolverton  v.  McCabe,  81  Mich. 
265,  45  N.  W.  830;  McLennan  v.  McDermid, 
52  Mich.  468,  18  N.  W.  222;  Chapman  v. 
Dease,  39  Mich.  333. 

Missouri. —  Murray  r.  Farthing,  6  Mo.  251. 

New  York. —  Lascelles  v.  Miller,  4  Silv. 
Sup.  404,  7  N.  Y.  Suppl.  447  [afirmed  in  130 
N.  Y.  640,  29  N.  E.  151]. 

North  Carolina. —  Patapsco  Guano  Co.  v. 
Tillery,  110  N.  C.  29,  14  S.  E.  639. 

South  Carolina. —  Carter  r.  Walker,  2  Rich. 
40. 

Texas. —  Wilkins  v.  Burns,  (Civ,  App. 
1893)  25  S.  W.  431;  Alamo  Mills  Co.  r. 
Hercules  Iron  Works,  1  Tex.  Civ.  App.  683, 
22  S.  W.  1097. 

Utah. —  Mumford  v.  Dickert,  etc.,  Sulphur 
Co.,  5  Utah  476,  17  Pac.  123. 

United  States. —  Fenton  v.  Braden,  8  Fed. 
Cas.  No.  4,730,  2  Cranch  C.  C.  550. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  950. 

40.  Arkansas. —  Smith  v.  New  Albany  Rail 
Mill  Co.,  50  Ark.  31,  0  S.  W.  225. 

Georgia. —  Page  r.  Dodson  Printers'  Supply 
Co.,  106  G^a.  77,  31  S.  E.  804. 

Neio  Jersey. —  Smalley  V.  Hendrickson,  29 
N.  J.  L.  371. 

Texas. —  Wilkins  r.  Burns,  ( Civ.  App. 
1893)  25  S.  W.  431. 

Yermont. —  Gilson  f.  Bingham,  43  Yt.  410, 
5  Am.  Rep.  289. 

41.  Sentman  v.  Gamble,  69  Md.  293,  13 
Atl.  58,  14  Atl.  673;  Solomon  v.  Yinson,  31 
Minn.  205,  17  N.  W.  340. 

42.  Colorado. — Stock  v.  Schlewing,  19  Colo. 
App.  138,  73  Pac.  1090. 

Connectieut. —  Bulklev  v.  Waterman,  13 
Conn.  328. 

Idaho. —  Coffin  v.  Bradbury,  3  Ida.  770,  35 
Pac.  715,  95  Am.  St.  Rep.  37. 

Illinois. —  Cohen  v.  Yan  Sickle,  65  111.  App. 
70. 

Indiana. —  Kinney  v.  Blythe,  31  Ind.  140. 
Kansas. —  Yanausdeln  v.  Crenshaw,  16  Kan. 
234. 

Minnesota. —  Pitz  v.  Kentucky,  etc..  Distill- 
ing, etc.,  Co.,  94  Minn.  519,  101  N.  W.  797. 

Neiv  Mexico. —  Cerf  v.  Badaraco,  6  N.  M. 
214,  27  Pac.  504. 

Neic  York. —  Burnham  v.  Edison  Electric 
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Illuminating  Co.,  13  N.  Y.  App.  Div.  363, 
43  N.  Y.  Suppl.  242;  Gleason  v.  Thom,  16 
Misc.  29,  37  N,  Y.  Suppl.  680. 

Ohio.—  Burr  v.  Shute,  25  Ohio  Cir.  Ct.  735. 

Canada. —  Dempster  r.  Lewis,  33  Can.  Sup. 
Ct.  292. 

The  discretion  of  the  trial  court  in  gra,ntiug 
a  new  trial  on  the  ground  that  the  verdict 
is  not  supported  by  the  evidence  will  not  be 
reviewed.  Grommes  V.  Shute,  46  Minn.  182, 
48  N,  W.  784. 

43.  H.  Krantz  Mfg.  Co.  v.  Gould  Storage 
Battery  Co.,  83  N.  Y.  App.  Div.  133,  82 
N.  Y.  Suppl.  474. 

44.  Dolan  v.  Paradice,  4  Colo.  App.  314, 
35  Pac.  987;  Reynolds  r.  Palmer,  70  111.  288; 
Empire  Steam  l^ump  Co.  v.  Inman,  59  Hun 
(N.  Y.)  230,  12  N.  Y.  Suppl.  948;  Doyle  v. 
Beaupre,  17  N.  Y.  Suppl.  287;  Maher  v. 
Willson,  3  N.  Y.  Suppl.  80  [affirmed  in  123 
N.  Y.  655,  25  N.  E.  954]. 

Prejudicial  error. — Where  the  answer  al- 
leged that  the  goods  were  delivered  under 
an  agreement  that  they  were  to  be  applied  to 
the  payment  of  a  debt  owing  by  plaintiff's 
husband  to  defendant,  the  exclusion  of  evi-^ 
dence  tending  to  prove  tlie  agreement,  and 
the  refusal  to  let  the  jury  determine  whether 
the  goods  were  delivered  under  it,  called  for 
the  reversal  of  a  judgment  in  plaintiff's 
favor.  Ruppel  v.  Donohue,  10  N.  Y.  Suppl. 
100. 

45.  Esterlj^  v.  Eppelsheimer,  73  Iowa  260, 
34  -N.  W.  846;  Cerf  r.  Badaraco,  6  N.  M. 
214,  27  Pac.  504;  Warder,  etc.,  Co.  r.  Whitish, 
77  Wis.  430,  46  N.  W.  540. 

Possibility  of  injury. —  In  an  action  to  re- 
cover for  materials  supplied,  where  defendant 
counter-claims  for  damages  caused  by  not 
delivering  the  materials  at  the  time  agreed 
on,  and  there  is  evidence  on  which  the  jury 
would  have  been  justified  in  finding  for  de- 
fendant on  the  counter-claim,  a  possibility  of 
injury  to  defendant  appears  from  an  erro- 
neous instruction  that  the  jury  might  con- 
sider whether  a  subsequent  receipt  of  the  ma- 
terials by  defendant  was  not  a  waiver  of  his 
claim  for  damages,  so  that  a  judgment  for 
plaintifi"  must  be  reversed.  Gaylord  v.  Karst, 
17  N.  Y.  Suppl.  726  [reversing  13  N.  Y. 
Suppl.  589]. 

Questions  improperly  submitted  to  jury. — 
Where  a  contract  for  the  manufacture  of 
engravings  and  lithographs  for  theatrical 
purposes  provided  the  manner  and  time  of 
doing  the  work,  and  that  it  was  to  be  called 
for  by  the  party  ordering  it,  the  questions, 
when  the  theatrical  season  ended,  and  what 
was  sufficient  delivery,  within  the  meaning  of 
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F.  Actions  For  Damages  —  l.  Right  of  Action.  The  seller  has  a  right  of 
action  for  damages  where  there  has  been  a  breach  of  the  contract  by  the  buyer/^ 
such  as  a  repudiation  of  the  contract/^  a  refusal  to  accept  the  goods,*^  or  return 
of  the  goods  and  refusal  to  pay  therefor.^*  The  action  will  also  he  for  an  unreason- 
able delay  in  receiving  the  goods, for  failure  to  give  notes  for  the  price  as  agreed 
in  the  contract,^^  or  for  a  breach  of  a  condition  of  the  contract,^^  and  for  deceit 


the  contract,  were  questions  of  law,  depend- 
ing on  the  construction  and  legal  effect  of 
the  contract,  and  were  improperly  submitted 
to  the  jury,  but  as  the  court  ruled  on  them, 
by  refusing  to  set  aside  the  verdict,  the  find- 
ings of  the  jury  in  that  respect  become 
harmless.  Central  Lith.,  etc.,  Co.  v.  Moore, 
75  Wis.  170,  43  N.  W.  1124,  17  Am.  St.  Rep. 
186,  6  L.  R.  A.  788. 

46.  Schleicher  v.  Montgomery  Light  Co., 
114  Ala.  228,  21  So.  1014;  Morier  v.  Moran, 
58  111.  App.  235;  Underbill  v.  North  Amer- 
ican Kerosene  Gas  Light  Co.,  36  Barb. 
(N.  Y.)  354;  Tufts  V.  Lawrence,  77  Tex.  526, 
14  S.  W.  165. 

If  the  seller  must  first  purchase  the  goods 
in  order  to  supply  the  buyer  under  the  con- 
tract he  cannot,  after  having  been  notified 
by  the  vendee  to  make  no  more  purchases 
on  account  of* such  contract,  purchase  pota- 
toes and  then  recover  of  the  vendee  any  loss 
that  may  be  sustained  on  them  by  frost  or 
rot.    Danforth  v.  Walker,  40  Vt.  257. 

Several  contracts. — ^Where  a  selling  con- 
tract provided  that,  in  case  of  its  breach  by 
the  buyer,  delivery  should  be  made  under  a 
prior  contract  between  the  same  parties,  and 
after  revival  of  the  prior  contract  through 
breach  of  the  former  it  also  was  broken, 
damages  for  failure  to  receive  the  goods  could 
be  recovered  under  only  one  contract.  Lawlor 
r.  Magnolia  Metal  Co.,  33  N.  Y.  App.  Div. 
356,  53  N.  Y.  Suppl.  950. 

Failure  to  order  goods. — ^Where  a  buyer 
contracts  for  a  certain  amount  of  goods 
which  he  agrees  to  order,  accept,  and  pay  for 
within  a  stipulated  time,  his  failure  to  order 
the  goods  constitutes  a  breach  of  the  con- 
tract. Vickers  v.  Electrozone  Commercial 
Co.,  67  N.  J.  L.  665,  52  Atl.  467. 

A  provision  in  the  contract  that  the  rights 
of  the  buyer  shall  be  forfeited  ipso  facto 
upon  a  failure  to  comply  with  his  part  of 
the  contract  without  the  necessity  of  any 
action  on  the  part  of  the  seller  does  not 
make  such  forfeiture  the  extent  of  his  lia- 
bility or  affect  the  right  of  the  seller  to  re- 
cover damages  for  breach  of  the  contract. 
Vickers  v.  Electrozone  Commercial  Co.,  67 
N.  J.  L.  665,  52  Atl.  467. 

If  the  conduct  of  the  seller  in  refusing  to 
comply  with  stipulations  of  the  contract  is 
the  cause  of  the  purchaser's  default  an  action 
for  damages  will  not  lie.  Fowles  V.  Rupert, 
138  Mich.  150,  101  N.  W.  202. 

47.  Kentucky. —  Jones  v.  Strode,  41  S.  W. 
562,  19  Ky.  L.  Rep.  1117. 

Mississippi. —  American  Cotton  Co.  v. 
Herring,  84  Miss.  693,  37  So.  117. 

Texas.— TvLits,  v.  Lawrence,  77  Tex.  526,  14 
S.  W.  165. 


Vermont. —  Parker  v.  McKannon,  76  Vt.  96, 
56  Atl.  536. 

West  Virginia. —  Pancake  v.  George  Camp- 
bell Co.,  44  W.  Va.  82,  28  S.  E.  719. 

United  States. —  Allen  v.  Field,  130  Fed. 
641,  65  C.  C.  A.  19. 

48.  Illinois. —  Morier  v.  Moran,  58  111.  App. 
235;  Thorn  V:  Danzinger,  50  111.  App.  306. 

Kentucky. —  Jones  v.  Strode,  41  S.  W.  562, 
19  Ky.  L.  Rep.  1117. 

Maine. —  Greenleaf  v.  Gallagher,  93  Me. 
549,  45  Atl.  829,  74  Am.  St.  Rep.  371. 

Michigan. —  Thick  v.  Detroit,  etc.,  R.  Co., 
137  Mich.  708,  101  N.  W.  64. 

lYeiD  Yor/c— Butler  v.  Butler,  77  N.  Y^ 
472,  33  Am.  Rep.  648;  National  Cash  Regis- 
ter Co.  V.  Schmidt,  48  N.  Y.  App.  Div.  472, 
62  K  Y.  Suppl.  952;  Underbill  v.  North 
American  Kerosene  Gas  Light  Co.,  36  Barb. 
354. 

South  Carolina. —  Huguenot  Mills  V.  Jemp- 
son,  68  S.  C.  363,  47  S.  E.  687,  102  Am.  St. 
Rep.  673. 

Texas. —  Sonka  i;.  Chatham,  2  Tex.  Civ. 
App.  312,  21  S.  W.  948. 

Virginia. —  American  Hide,  etc.,  Co.  v. 
Chalkley,  101  Va.  458,  44  S.  E.  705. 

West  Virginia. —  Pancake  v.  George  Camp- 
bell Co.,  44  W.  Va.  82,  28  S.  E.  719. 

England.— ^3ihQ  v.  Otto,  89  L.  T.  Rep. 
N.  S.  562,  20  T.  L.  R.  27. 

Test  necessary  to  complete  sale. — An  action 
lies  for  breach  of  a  contract  to  receive  and 
test  certain  machinery,  although  there  was 
to  be  no  sale  unless  the  machinery  should 
be  approved  on  such  test.  Schleicher  v. 
Montgomery  Light  Co.,  114  Ala.  228,  21  So. 
1014. 

A  refusal  to  give  shipping  directions  is 

equivalent  to  a  refusal  to  accept  the  goods 
where  they  are  deliverable  at  buyer's  option. 
Weill  V.  American  Metal  Co.,  182  111.  128, 
54  N.  E.  1050  [affirming  80  111.  App.  406]. 

The  goods  must  conform  to  the  contract  in 
order  that  a  right  of  action  shall  exist  for 
non-acceptance.  Richard  v.  Haebler,  36  N.  Y. 
App.  Div.  94,  55  N.  Y.  Suppl.  583;  Wright 
V.  Ramp,  41  Oreg.  285,  68  Pac.  731.  But 
although  the  goods  are  defective  in  quality 
so  as  to  justify  the  buyer  in  his  refusal  to 
accept  if  he  sells  the  goods  on  account  of  the 
seller  at  a  loss,  he  is  liable  in  damages. 
Houston  r.  Clark,  62  111.  App.  174. 

49.  Groover  v.  Warfield,  50  Ga.  644. 

50.  Alleghanv  Iron  Co.  r.  Teaford,  98  Va. 
372,  31  S.  E.  525. 

51.  Clarke  v.  Dill,  8  Pa.  Cas.  164.  11  Atl. 
82. 

52.  Anaconda  Copper  Min.  Co.  r.  Houston, 
107  111.  App.  183;  Indianapolis,  etc.,  R.  Co. 
v.  McGuire,  62  Ind.  140;  :Mc]\Iahan  r.  Stew- 
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practised  by  the  buyer  inducing  the  seller  to  take  worthless  paper  in  payment ;  ^ 
and  the  action  for  damages  is  not  precluded  by  a  resale.^* 

2.  Conditions  Precedent.  In  order  to  maintain  an  action  for  damages  for  a 
breach  of  the  contract  of  sale  by  the  buyer^  the  seller  must  show  either  a  perfonn- 
ance  on  his  part  or  an  offer  to  perform/^  or  at  least  an  ability  and  readiness  to 
perform.^^  If,  however,  performance  on  the  part  of  the  seller  is  to  take  place 
only  on  demand  by  or  at  the  option  of  the  buyer,  tender  of  performance  is  not 
necessary.^^  So  too  if  the  purchaser  repudiates  the  contract  or  notifies  the  seller 
that  he  will  not  accept  the  goods,  a  formal  tender  is  not  necessary,^^  and  if  after 
a  partial  performance  by  the  seller  the  buyer  repudiates  the  contract  or  refuses 
to  perform  the  seller  need  not  tender  performance  as  to  the  balance.^^    While  a 


art,  23  Ind.  590';  Lincoln  Shoe  Mfg.  Co.  v. 
Sheldon,  44  Nebr.  279.  62  N.  W.  480;  Backes 
V.  Black,  5  Nebr.  (Unoff.)  74,  97  N.  W.  321. 

53.  Hawkins  v.  Appleby,  2  Sandf.  (N.  Y.^ 
421. 

Replevin  for  a  portion  of  the  goods  will  not 
bar  an  action  for  damages  for  deceit  and 
false  representations.  Lenox  v.  Fuller,  39 
Mich.  268;  Rochester  Distilling  Co.  v.  Deven- 
dorf,  72  Hun  (N.  Y.)  622,  25  N.  Y.  Suppl. 
529;  Hersey  i'.  Benedict,  15  Hun  (N.  Y.) 
282. 

54.  Comstock  v.  Price,  103  111.  App.  19; 
Baney  v.  Killmer,  1  Pa.  St.  30,  44  Am.  Dec. 
109;  Mayberry  v.  Lilly  Mill  Co.,  112  Tenn. 
564,  85  S.  W.  401.  But  see  Hardwick  v. 
American  Can  Co.,  113  Tenn.  657,  88  S.  W. 
797,  holding  that  a  seller  who  seeks  to  re- 
cover from  the  buyer,  after  breach  of  con- 
tract by  the  latter,  damages  as  ascertained 
by  a  resale,  must  sue  for  such  damages  and 
cannot  sue  for  damages  generally  and  then 
by  virtue  of  a  resale  made  after  the  com- 
mencement of  the  suit  recover  damages  on 
the  basis  of  such  resale. 

55.  Alabama. —  Davis  v.  Adams,  18  Ala. 
264, 

California. —  Barron  v.  Frink,  30  Cal.  486; 
Cole  V.  Swanston,  1  Cal.  51,  52  Am.  Dec.  288. 

/nfZianfl.— Campbell  r.  Miller,  Wils.  412; 
Gardner  v.  Caylor,  24  Ind.  App.  521,  56  N.  E. 
134. 

Louisiana. —  Shreveport  Cotton  Oil  Co.  v. 
Friedlander,  112  La.  1059,  36  So.  853. 

Missouri. —  Southern  Lumber  Co.  v.  Mer- 
cantile Lumber,  etc.,  Co.,  89  Mo.  App.  141. 

'NeiD  York. —  Gallup  v.  Sterling,  22  Misc. 
672,  49  N.  Y.  Suppl.  942;  Clark  v.  Fey,  4 
N.  Y.  Suppl.  1  [affirmed  in  121  N.  Y.  470, 
24  N.  E.  703].  See  also  lasigi  v.  Rosenstein, 
65  Hun  591,  20  N.  Y.  Suppl.  491  [reversed 
on  the  facts  in  141  N.  Y.  414,  36  N.  E.  509]. 

Ohio. —  Hounsford  v.  Fisher,  Wright  580. 

Texas.—  Kelly  v.  Webb,  27  Tex.  368 ;  Shep- 
ard  V.  Weiss,  (Civ.  App.  1894)  28  S.  W. 
355. 

Vermont. —  Jones  v.  Marsh,  22  Vt.  144. 

United  States. —  Neis  v.  Yocum,  16  Fed. 
168,  9  Savvy.  24. 

Goods  of  specified  quality. —  In  an  action 
to  recover  damages  for  breach  of  contract 
to  purchase  eggs,  where  it  appears  that 
plaintiffs  contracted  to  sell  eggs  of  a  speci- 
fied quality  determined  by  the  time  of  their 
storage,  plaintiffs  cannot  recover  unless  they 
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show  that  they  tendered  eggs  of  the  descrip- 
tion called  for  by  the  contract.  Armour  v. 
Beaver  Valley  Produce  Co.,  28  Pa.  Super.  Ct. 
524. 

If  the  contract  is  severable  a  failure  of 
performance  as  to  a  portion  thereof  will  not 
affect  the  right  to  recover  damages  for  ii 
breach  as  to  the  other  portion.  Marylancf 
Fertilizing,  etc.,  Co.  l\  Lorentz,  44  Md.  218. 

56.  /da/io.— Sweetser  v.  Mellick,  4  Ida.  201, 
38  Pac.  403. 

Illinois. —  Lassen  v.  Mitchell,  41  111.  101; 
Franklin  v.  Krum,  70  111.  App.  649. 

Michigan. — ^  Thick  v.  Detroit,  etc.,  R.  Co., 
137  Mich.  708,  101  N.  W.  64. 

'NeiD  York. —  Newbery  d.  Furnival.  56  N.  Y. 
638  [affirming  46  How.  Pr.  139]. 

United  States. —  Neis  r.  Yocum,  16  Fed. 
168,  9  Sawy.  24. 

57.  Kingman  c.  Hanna  Wagon  Co.,  176  111, 
545,  52  N.  E.  328  [affirming  74  111.  App.  22]  ; 
Bell  V.  Hatfield,  121  Ky.  560,  89  S.  W.  544, 
28  Ky.  L.  Rep.  515,  2  L.  R.  A.  N.  S.  529. 

58.  Thick  V.  Detroit,  etc.,  R.  Co.,  137  Mich. 
708,  101  K  W.  64;  Berthold  y.  St.  Louis  Elec- 
tric Constr.  Co.,  165  Mo.  280,  65  S.  W.  784; 
Pancake  v.  George  Campbell  Co.,  44  W.  Va. 
82,  28  S.  E.  719;  Watson  v.  Greenwood,  164 
Fed.  294;  Habeler  v.  Rogers,  131  Fed.  43,  65 
C.  C.  A.  281.  See  also  Johnson  v.  Friedhofl', 
7  Misc.  (N.  Y.)  484,  27  N.  Y.  Suppl.  982 
[reversing  3  Misc.  631,  23  N.  Y.  Suppl.  665]. 

Conduct  equivalent  to  notice. — Where  the 
conduct  of  a  buyer  of  goods  is  equivalent  to 
notice  to  the  other  party  that  he  will  not 
comply  with  the  contract  on  his  part,  a  ten- 
der by  the  other  party  is  not  necessary  as  a 
condition  precedent  to  a.  recovery  for  breach 
of  the  contract.  Lekas  r.  Sclwartz,  56  Misc. 
(N.  Y.)  594,  107  N.  Y.  Suppl.  145. 

Place  of  delivery. —  In  a  contract  to  deliver 
goods  at  a  certain  place,  if  the  authorized 
agents  of  the  parties  wlio  contracted  to  take 
them  refuse  to  take  them  at  another  place, 
on  the  ground  that  the  goods  are  not  of  the 
quality  or  dimensions  contracted  for,  it  is 
not  necessary,  in  order  to  maintain  an  action 
on  the  contract,  that  the  goods  be  taken  to 
the  spot  designated  in  the  contract  for  deliv- 
erv.  Lindsey  v.  Singletarv,  (Tex.  Civ.  App. 
1897)  43  S.  W.  273. 

59.  Bailey  v.  Western  Vermont  R.  Co.,  18 
Barb.  (N.  Y.)  112;  Nichols  v.  Scranton  Steel 
Co.,  18  N.  Y.  Suppl.  623  [affirmed  in  137 
N.  Y.  471,  33  N.  E.  561]. 
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demand  for  performance  by  the  buyer  is  not  generally  necessary, yet  if  perform- 
ance by  the  buyer  is  at  the  seller's  option  there  must  be  a  demand.*'^  If  a  note  for 
the  full  price  has  been  given  and  it  is  not  shown  to  be  worthless  a  return  thereof 
is  a  condition  precedent  to  an  action  for  damages  for  failure  to  execute  a  note 
according  to  agreement.®-  So  too  an  action  for  damages  for  false  representations 
cannot  be  maintained  while  a  note  for  the  price  not  yet  due  is  retained.^  A 
resale  is  not  a  condition  precedent  to  a  recovery  of  damages  for  the  buyer's  breach 
of  contract.^ 

3.  Defenses.  The  buyer,  in  an  action  for  damages  brought  by  the  seller, 
may  show  that  the  goods  were  defective;®''  that  the  goods  tendered  were  not  the 
identical  goods  purchased ;  ®®  that  the  goods  were  not  tendered  within  a  reasonable 
time;  ®^  that  there  was  a  lien  on  the  goods;  ®^  that  the  contract  was  induced  by  fraud 
of  the  seller;  ®^  that  the  breach  had  been  waived;  or  that  plaintiff  had  abandoned 
the  contract  and  defendant  in  accordance  with  a  provision  of  the  contract  had 
midertaken  to  do  the  work  and  was  still  engaged  in  such  performance. A  defense 
may,  however,  be  waived  by  the  conduct  of  the  buyer.      It  is  no  defense  that  the 


60.  Crawford  v.  Avery,  35  Miss.  205 ; 
Marks  v.  Engluncl,  37  N.  Y.  App.  Div.  539, 
56  N.  Y.  Suppl.  278. 

61.  Harvey  v.  Parsons,  3G  111.  147. 

62.  Carnahan  T.  Hughes,  108  Ind.  225,  9 
N.  E.  79. 

63.  Thomas  v.  Dickinson,  65  Hun  (N.  Y.) 
5,  19  N.  Y.  Suppl.  600.  Compare  Johnson  v. 
Culver,  116  Ind.  278,  19  N.  E.  129. 

64.  Barbee  v.  Laws,  15  Ind.  109;  White  v. 
Kearney,  9  Rob.  (La.)  495.    But  see  Telfener 

Russ,  145  U.  S.  522,  12  S.  Ct.  930,  36 
L.  ed.  800. 

65.  Crossman  v.  Lurman,  33  N.  Y.  App. 
Div.  422,  54  N.  Y.  Suppl.  72. 

A  trial  or  test  is  a  condition  precedent  to 
a  refusal  to  accept  on  the  ground  that  the 
goods  are  unsatisfactory  when  the  contract 
so  provides.  Schleicher  v.  Montgomery  Light 
Co.,  114  Ala.  228,  21  So.  1014. 

Defendant  is  estopped  to  set  up  defects  in 
the  goods  where  he  has  repudiated  the  con- 
tract on  other  grounds.  Kingman  v.  Hanna 
Wagon  Co.,  176  111.  545,  52  N.  E.  328  [af- 
p/rming  74  111.  App.  22] ;  Braithwaite  v.  For- 
eign Hardwood  Co.,  [1905]  2  K.  B.  543,  10 
Aspin.  52,  10  Com.  Cas.  189,  74  L.  J.  K.  B. 
688,  92  L.  T.  Rep.  N.  S.  637,  21  T.  L.  R.  413. 

A  request  by  the  seller  for  inspection  for 
his  own  protection  and  to  insure  satisfaction 
on  the  part  of  the  buyer  with  the  informa- 
tion that  he  hesitated  to  ship  the  goods  with- 
oat  inspection  does  not  justify  defendant's 
repudiation  of  the  contract.  Nelson  v. 
Ifirsch,  etc.,  Iron,  etc.,  Co.,  102  Mo.  App. 
H)8,  77  S.  W.  590. 

66.  Raffles  v.  Wichelhaus,  2  H.  &  C.  906, 
■V-i  L.  J.  Exch.  160,  holding  that  in  an  action 
lor  not  accepting  goods  described  in  the  con- 
tract as  "to  arrive  ex  Peerless  from  Bom- 
!»ay,"  a  plea  that  defendant  meant  another 
ship  of  the  same  name,  which  sailed  from 
Bombay  two  montlis  earlier,  and  tliat  plain- 
tiff was  not  ready  to  deliver  any  goods  which 
arrived  by  that  "ship,  is  good. 

67.  Sojier  v.  Tyler,  73  Conn.  660,  49  Atl. 
18. 

68.  Shores  Lumber  Co.  r.  Clanev,  102  Wis. 
235,  78  N.  W.  451. 


69.  Young  V.  Arntze,  86  Ala.  116,  5  So. 
253;  H.  T.  Conde  Implement  Co.  v.  Grigsbv, 
82  S.  W.  458,  26  Ky.  L.  Rep.  768,  holding 
that  the  right  of  defendants  to  cancel  an  or- 
der they  gave  plaintiff  for  a  certain  kind  of 
twine  on  the  false  representations  of  plain- 
titT's  agent  that  the  twine  jobbers  had  gone 
into  a  trust  whereby  the  kind  of  twine  de- 
fendants wanted  would  not  be  sold  in  that 
territory,  is  not  affected  by  St.  (1903) 
§  3918,  part  of  the  anti-trust  law  forbidding- 
such  combinations,  and  providing  that  any 
contract  in  violation  of  such  provisions  shall 
be  void,  and  that  a  purchaser  from  one  doing 
business  contrary  to  such  provisions  shall  not 
be  liable  for  the  price. 

70.  Ketcham  v.  U.  S.,  40  Ct.  CI.  220. 
Mere  silence  by  a  seller,  after  the  buyer's 

breach  of  his  contract  to  purchase  the  goods 
sold,  does  not  constitute  a  waiver  of  the 
breach,  where  such  silence  in  no  manner 
changes  the  buyer's  status,  and  the  seller  is 
under  no  duty  to  speak  in  order  to  prevent 
financial  loss  to  the  buyer.  Wood  v.  Plant- 
ers' Oil  Mill,  76  Ark.  570,  90  S.  W.  18. 

An  offer  by  the  seller  to  renew  the  contract 
not  accepted  by  the  buyer  is  not  a  waiver  of 
the  contract.  Riendeau  v.  Bullock,  147  N.  Y. 
269,  41  E.  561  [reversing  20  N.  Y.  Suppl. 
976]. 

Non-acceptance  is  not  waived  where  plain- 
tiff", on  objection  by  defendant  to  the  quality- 
of  the  goods,  took  them  back  solely  for  tlu' 
purpose  of  examination  and  inspection. 
Schultz  L\  Bradley,  4  Daly  (N.  Y.)  29  [re- 
versed on  other  grounds  in  57  N.  Y.  646]. 

71.  Yellow  Poplar  Lumber  Co.  f.  Chapman. 
74  Fed.  444,  20  C.  C.  A.  503,  where  a  con- 
tract to  cut  and  deliver  lumber  provided  that 
on  the  seller's  neglect  the  buyer  might  pro- 
ceed to  do  the  work.  ^ 

72.  Behrman  r.  Newton.  103  Ala.  525.  15 
So.  838,  holding  that  if,  while  taking  an  in- 
ventory, the  buyer  of  a  stock  of  goods  discov- 
ers that  tlie  prices  being  eliarged  are  in  excess 
of  those  agreed  on,  and  consents  to  tlio 
change,  lie  will  not,  in  an  action  for  damages 
for  breach  of  the  contract,  be  allowed  to  set 
up  such  cliange  as  a  defense. 


[VIII,  F,  3] 


586    [35  Cyc] 


SALES 


contract  by  which  the  seller  was  to  obtain  the  goods  to  deliver  to  the  buyer  was 
in  itself  illegal;  that  the  seller  was  not  the  sole  owner  of  the  goods;  that  there 
were  delays  in  delivery  where  such  delays  were  due  to  defendant's  request; 
that  the  invoice  did  not  state  the  terms  of  the  sale,  which  was  by  written  contract ; 
that  the  buyer  has  made  small  payments  on  the  contract;  "  that  plaintiff  refused 
an  offer  for  the  property  on  less  security  which  would  have  lessened  the  damages;  "'^ 
or  that  the  seller  himself  has  since  abandoned  the  contract. Where  the  contract 
which  provides  for  delivery  in  instalments  is  severable  the  default  of  the  seller 
as  to  one  instalment  is  no  defense  to  an  action  for  damages  for  the  refusal  of  the 
buyer  to  accept  subsequent  instalments.^*^ 

4.  When  Right  of  Action  Accrues.  The  right  of  action  for  damages  accrues 
immediately  when  the  buyer  repudiates  the  contract,  or  refuses  to  execute  a 
note  in  payment  as  stipulated  in  the  contract,  or  to  give  security.  An  action  may 
be  commenced  at  once  on  a  refusal  to  accept  the  goods, ^*  without  waiting  for 
the  term  of  credit  to  expire. 

5.  Pleading  —  a.  Declaration  or  Complaint.  In  an  action  for  damages  for 
breach  of  the  contract  the  seller  must  declare  specially  therefor. He  must  allege 


Estoppel  to  object  to  tender. — ^Where  de- 
fendant refused  for  a  certain  reason  to  re- 
ceive goods  shipped  to  him  according  to  a 
contract  of  sale,  but  made  no  objection  at  the 
time  on  the  ground  that  the  tender  was  not 
sufficient,  he  cannot  afterward  raise  soich  ob- 
jection. Weill  v.  American  Metal  Co.,  182 
111.  128,  54  N.  E.  1050  [affirming  80  111.  App. 
406].  See  also  Olcese  v.  Mobile  Fruit,  etc., 
Co.,  211  111.  539,  71  N.  E.  1084  [affirming 
112  111.  App.  281]. 

Extent  of  waiver. — Where  defendant,  hav- 
ing agreed  to  purchase  all  plaintiff's  scrap 
iron  for  the  ensuing  sixty  days,  on  discover- 
ing that  plaintiff  was  purchasing  iron  from 
wholesalers  to  deliver  to  defendant,  on  ac- 
count of  a  decline  in  price,  refused  to  receive 
more  iron;  but  later  notified  plaintiff  to  be- 
gin delivering  again,  and,  after  plaintiff  had 
delivered  a  further  quantity,  again  refused  to 
receive  more,  the  notification  to  plaintiff  to 
begin  delivering  again  constituted  only  a 
waiver  of  its  right  to  stand  on  its  first  re- 
fusal, and  did  not  constitute  a  new  contract, 
waiving  plaintiff's  departure  from  the  old. 
Helper  v.  MacKinnon  Mfg.  Co.,  138  Mich. 
593,  101  N.  W.  804. 

73.  Saylor  v.  U.  S.,  14  Ct.  CI.  453. 

74.  Rhea  v.  Crunk,  12  Ind.  App.  23,  39 
N.  E.  879. 

75.  Hauser,  etc.,  Co.  v.  Tate,  105  Ky.  701, 
49  S.  W.  475,  20  Ky.  L.  Rep.  1716. 

76.  Equitable  Mfg.  Co.  v.  Allen,  76  Vt.  22, 
56  Atl.  87,  104  Am.  St.  Rep.  915. 

77.  McCombs  v.  McKennan,  2  Watts  &  S. 
(Pa.)  216,  37  Am.  Dec.  505. 

78.  Minneapolis  Threshing  Mach.  Co.  V. 
McDonald,  10  N.  D.  408,  87  K  W.  993. 

79.  Williams  v.  U.  S.,  15  Ct.  CI.  461. 

80.  Morgan  v.  McKee,  77  Pa.  St.  228. 

81.  Hale  v.  Trout,  35  Cal.  229;  Stribling 
V.  Moore,  33  Tex.  Civ.  App.  297,  76  S.  W. 
593;  Ontario  Lantern  Co.  V.  Hamilton  Brass 
Mfg.  Co.,  27  Ont.  App.  346. 

82.  Illinois. —  Manton  v.  Gammon,  7  111. 
App.  201. 

Indiana. —  Carnahan  D.  Hughes,  108  Ind. 
225,  9  N.  E.  79.  < 

[VIII,  F,  3] 


Missouri. — Aultman  v.  Daggs,  50  Mo.  App. 
280. 

Neio  York. —  Yale  r.  Coddington,  21  Wend. 
175;  Hanna  v.  Mills,  21  Wend.  90,  34  Am. 
Dec.  216. 

Ohio. —  Stephenson  v.  Repp,  47  Ohio  St. 
551,  25  N.  E.  803,  10  L.  R.  A.  620. 

Pennsylvania. — Rineliart  Olwine,  5 

Watts  &  S.  157. 

Texas. —  Young  v.  Dalton,  83  Tex.  497,  18 
S.  W.  819. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  10'91. 

83.  Barron  v.  Mullin,  21  Minn.  374. 

84.  Mountjoy  v.  Metzger,  9  Phila.  (Pa.) 
10,  21  Am.  L.  Reg.  442;  James  v.  Adams.  16 
W.  Va.  245. 

Delivery  in  instalments. — ^^Vhere  the  pur- 
chaser of  goods  sold,  to  be  delivered  in  in- 
stalments, refuses  to  receive  one  of  such  in- 
stalments, the  seller  cannot  recover  damages 
as  for  the  refusal  of  all  the  property  still  to 
be  delivered,  unless  the  purchaser  repudiates 
the  entire  contract,  or  intends  to  reject  all 
further  instalments.  Lee  v.  J.  B.  Sickles 
Saddlery  Co.,  38  Mo.  App.  201. 

85.  Cook  V.  Stevenson,  30  Mich.  242; 
Girard  v.  Taggart,  5  Serg.  &  R.  (Pa.)  19,  9 
Am.  Dec.  327 ;  James  r.  Adams,  16  W.  Va. 
245. 

86.  Burnham  v.  Roberts,  70  111.  19:  Ameri- 
can Hide,  etc.,  Co.  v.  Chalkley,  101  Va.  458, 
44  S.  E.  705. 

Construction  of  pleadings. — Where  the 
cause  of  action  stated  is  for  the  price  of 
goods  sold  and  delivered,  allegations  of  dam- 
age by  reason  of  non-acceptance  of  drafts 
drawn  for  the  price  do  not  make  the  action 
one  for  damages  for  breach  of  contract.  Pat- 
terson v.  Stettauer,  40  N.  Y.  Super.  Ct.  54. 
See  also  Stewart  v.  Huntington,  124  N.  Y. 
127,  26  N.  E.  289  [affirming  2  N.  Y.  Suppl. 
205].  Although  an  item  of  damage  is 
claimed  upon  a  wrong  theory,  it  should  not 
be  stricken  from  the  complaint  if  it  is  an 
item  which  is  properly  recoverable  and  the 
allegations  are  sufficient  to  authorize  a  re- 
covery. Henry  H.  Schott  Co.  V:  Stone,  35 
Wash.  252,  77'Pac.  192. 


SALES 


[35  Cyc]  587 


an  agreement  by  defendant  to  accept  and  pay  for  the  goods,^^  and  a  breach  thereof. 
If  the  contract  calls  for  a  future  delivery  an  allegation  of  ownership  at  the  date 
of  the  contract  is  immaterial.  The  complaint  must  allege  a  performance  by 
the  seller  of  any  conditions  precedent/^  and  an  offer  or  readiness  to  perform  his 
part  of  the  contract;  but  if  the  delivery  is  at  buyer's  option  a  tender  need  not 
be  averred,  and  a  failure  to  allege  a  tender  of  delivery  is  cured  by  an  averment 
in  the  answer  that  defendant  had  notified  plaintiff  that  he  would  not  accept 
the  goods.  If  plaintiff  rehes  on  a  waiver  of  performance  at  a  particular  time, 
such  waiver  must  be  alleged.^*  The  complaint  must  allege  damages  by  reason 
of  the  breach;  but  a  general  allegation  of  damages  is  sufficient/^  unless  plaintiff 
seeks  to  recover  special  damages,  in  which  case  they  must  be  specially  pleaded. 


87.  Robinson  Consol.  Min.  Co.  v.  Johnson, 
13  Colo.  258,  22  Pac.  459,  5  L.  E.  A. 
769. 

Sufficiency  of  allegation  as  to  existence  of 
contract  see  Habenicht  v.  Lissak,  77  Cal. 
139,  19  Pac.  260;  Atlanta  Buggy  Co.  v.  Hess 
Spring,  etc.,  Co.,  124  Ga.  338,  52  S.  E.  613, 
4  L.  R.  A.  N.  S.  431;  Bruce  v.  Smith,  44 
Ind.  1. 

88.  Vice  V.  Brown,  22  Ind.  App.  345,  53 
N.  E.  776,  holding  that  it  is  sufficient  if  the 
breach  is  alleged  generally. 

Allegation  sufficient. — A  count  alleging  a 
delivery  and  a  refusal  by  defendant  to  re- 
ceive is  good,  the  refusal  being  a  breach  of 
contract.  Ragland  t\  Butler,  18  Graft.  (Va.) 
323. 

Allegations  insufficient  to  show  breach  of 
contract  by  buyer  see  Grogan  v.  Chaffee,  6 
Cal.  App.  566,  92  Pac.  653. 

89.  Kleeb  v.  Bard,  7  Wash.  41,  34  Pac. 
138. 

90.  James  v.  Adams,  16  W.  Va.  245,  where 
on  a  sale  of  a  stock  of  goods  the  seller  agreed 
to  reduce  the  stock  to  a  certain  amount. 

91.  California. —  Barron  v.  Frink,  30  Cal. 
486. 

/ZZwois.— McPherson  v.  Nelson,  44  111. 
124. 

Indiana. —  Fell  v.  Muller,  78  Ind.  507; 
Joliiison  'V.  Powell,  9  Ind.  566. 

Kentucky. —  Gaff  r.  Nearsden  Co.,  56  S.  W. 
667,  22  Ky.  L.  Rep.  49. 

ISiew  York. —  Howie  v.  Kasnowitz,  83  N.  Y. 
App.  Div.  295,  82  N.  Y.  Siippl.  42;  Arm- 
strong V.  Heide,  47  Misc.  609,  94  N.  Y. 
Suppl.  434;  Scheuer  v.  Rosenbaum,  33  Misc. 
768,  67  N.  Y.  Suppl.  936;  Gallup  v.  Ster- 
ling, 22  Misc.  672,  49  N.  Y.  Suppl.  942. 

Vermont. —  Jones  i\  Marsh,  22  Vt.  144. 

England.— Boyd  r.  Lett,  1  C.  B.  222,  2 
D.  &  L.  847,  14  L.  J.  C.  P.  Ill,  50  E.  C.  L. 
222. 

Deposit  in  escrow.— In  an  action  on  a  con- 
tract for  the  sale  of  stock,  providing  that 
the  vendor  should  deposit  it  with  a  triist 
company  to  be  delivered  to  the  vendee  upon 
payment,  a  complaint  which  avers  such  de- 
posit need  not  make  a  tender  of  the  stock. 
Reed  V.  Hayt,  109  N.  Y.  659.  17  N.  E.  418 
[affirmitig  51  N.  Y.  Super.  Ct.  121]. 

Sufficiency  of  allegations. —  In  an  action  by 
the  seller  for  damages  for  breach  of  contract 
for  the  purchase  of  a  certain  number  of  hogs 
at  a  specified  price,  of  a  minimum  weight,  at 


a  fixed  time  and  place,  if  the  complaint  al- 
leges that  plaintifT  had  the  hogs  at  the  place 
and  time  fixed  ready  for  delivery,  and  that 
defendant  failed  and  refused  to  receive  and 
pay  for  them,  it  is  not  necessary  to  allege 
further  that  the  hogs  were  weighed  and  set 
apart  for  defendant.  Dawson  v.  Byard,  41 
Ind.  165.  A  complaint  alleging  that  plain- 
tiff was  then  and  there  able,  ready,  and  will- 
ing and  offered  to  perform  all  the  terms  and 
conditions  of  the  contract  to  be  performed 
by  him  during  the  term  of  the  contract,  is 
not  objectionable  for  failing  to  allege  in  ex- 
press terms  that  plaintiff  had  "  fully  com- 
plied with  all  the  terms  and  conditions  of 
the  contract  by  him  to  be  kept  and  per- 
formed." Brazell  V,  Cohn,  32  Mont.  556,  81 
Pac.  339. 

92.  McPherson  v.  Nelson,  44  111.  124;  Posey 
r.  Scales,  55  Ind.  282. 

93.  Weathered  v.  Golden,  (Tex.  Civ.  App. 
1896)  34  S.  W.  761. 

94.  Scheuer  v.  Rosenbaum,  33  Misc.  (N.  Y.) 
768,  67  N.  Y.  Suppl.  936  [reversing  32  I\Iisc. 
750',  65  N.  Y.  Suppl.  664]. 

95.  Morrison  v.  American  Dev.,  etc.,  Co.,  5 
Ida.  77,  47  Pac.  94. 

96.  Tahoe  Ice  Co.  v.  Union  Ice  Co..  109 
Cal.  242,  41  Pac.  1020;  Durvea  'V.  Ravner, 
20  Misc.  (N.  Y.)  544,  46  X.  "Y.  Suppl. ^437. 
But  see  Ridgley  v.  Mooney,  16  Ind.  App.  362, 
45  N.  E.  348,  holding  that  the  complaint 
must  allege  the  market  price  at  the  time  and 
place  of  delivery. 

Sufficiency  of  allegation. — A  complaint  in 
an  action  to  recover  for  loss  of  oysters  pur- 
chased by  defendant,  on  the  ground  of  his 
failure  to  accept  them  when  tendered,  which 
alleges  that  by  reason  thereof  they  were  ren- 
dered worthless,  is  not  insufficient  as  alleging 
no  measure  of  damages.  Andrews  r.  Lemeos, 
(Tex.  Civ.  App.  1901)  60  S.  W.  1004. 

Laying  damages  at  the  contract  price  does 
not  make  the  complaint  one  for  goods  sold, 
and  demurrable  for  failure  to  show  delivery. 
Schleicher  r.  Montgomerv  Lin;ht  Co.,  114  Ala. 
228,  21  So.  1014. 

97.  Miller  r.  Burch.  41  S.  W.  307,  10  Ky. 
Tv.  Rep.  629. 

The  loss  of  profits  constitutes  special  dam- 
ages and  must  be  specially  pleaded.  Turney 
r.  Peoria  Grape  Saigar  Co'.,  65  111.  App.  656; 
Miller  r.  Burch,  41  S.  W.  307,  19  Ky.  L.  J^ep. 
629.  But  see  Tahoe  Ice  Co.  r.  Union  Ice  Co., 
109  Cal.  242,  41  Pac.  1020. 
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If  there  was  a  resale  of  the  goods  it  must  be  alleged  that  the  resale  was  at  a 
loss."« 

b.  Plea  or  Answer.  The  requisites  and  sufficiency  of  the  answer  or  affidavit 
of  defense  are  governed  by  the  rules  applicable  in  civil  actions  generally.^*^  Special 
matters  of  affirmative  defense  must  be  specially  pleaded/  and  sufficient  facts 
alleged  to  show  a  good  defense  to  the  action."  Defendant  may  plead  that  his 
signature  to  the  contract  was  procured  by  fraud/'  but  where  fraud  is  relied  on  in 
defense  the  facts  constituting  the  fraud  must  be  alleged.*  A  counter-claim  for 
damages  because  of  negligent  packing  of  the  goods  is  bad  in  the  absence  of  any 
averment  of  payment  therefor.'"'  A  counter-claim  for  damages  by  reason  of  loss 
of  profits  on  resale  due  to  the  inferior  quality  of  the  goods  must  allege  that  the 
contract  was  made  in  contemplation  of  existing  contracts  for  resale  and  that 
no  other  goods  were  obtainable."  Whore  part  of  the  goods  were  delivered  and 
accepted  a  counter-claim  for  damages  for  defects  tlierem  is  insufficient  if  it  is  not 
alleged  that  there  was  fraud  or  latent  defect  preventing  defendant  from  discover- 
ing the  inferiority  of  the  goods. 

e.  Issues,  Proof,  and  Variance.  The  allegations  and  the  proof  must  cor- 
respond and  any  material  variance  is  fatal  to  a  recovery/  but  a  variance  which 
is  not  material  may  be  disregarded.'-*  It  is  not  necessary  for  plaintiff  to  prove 
an  agreement  by  defeiidant  to  purchase,  whore  the  contract  set  out  in  full  in  the 
answer  contains  an  implied  agreement.^**  If  no  affirmative  defense  is  pleaded 
defendant  cannot  show  the  circumstances  under  which  he  signed  the  contract; 
but  under  a  plea  of  non  assumpsit  defendant  may  show  that  the  goods  were  of 
inferior  quality. Where  the  complaint  sets  out  the  original  contract  and  defend- 
ant pleads  a  modification  thereof,  plaintiff  may  show  that  by  reason  of  a  mistake 
therein  the  modified  agreement  should  not  be  given  the  effect  contended  for.'^ 
Where  the  contract  was  for  the  manufacture  and  sale  of  goods  of  a  particular 
quaUty  an  allegation  that  plaintiff  manufactured  ''said  goods,"  denied  in  the 
answer,  is  sufficient  to  admit  testimony  that  the  goods  manufactured  were  in 
conformity  with  the  contract. 


98.  Halbeit  v.  Newell,  (Tex.  Civ.  App. 
1894)  27  S.  W.  707. 

99.  See  Pleading,  .31  Cyc.  120. 

Sufficiency  of  affidavit  of  defense  see  Wil- 
son V.  Plia^nix  Iron  Co.,  198  Pa.  St.  416, 
48  Atl.  258;  Martinez  r.  Earnshaw,  143  Pa. 
St.  479,  22  Atl.  008. 

1.  Cleveland-Canton  Springs  Co.  r.  Golds- 
boro  Buggy  Co.,  148  N.  C.  583,  02  S.  E.  037. 

2.  Backes  v.  Black,  5  Nebr.  (Unoff.)  74, 
97  N.  W.  321,  liolding  that  an  answer  which 
states  that  after  the  contract  was  signed  the 
buyer  notified  the  seller  that  he  would  not 
accept  the  goods,  and  that  when  tendered  he 
refused  to  receive  them,  without  stating  any 
excuse,  does  not  show  a  defense. 

Inconsistent  plea. — A  plea  setting  up  mat- 
ters inconsistent  witli  the  admissions  is  bad. 
Borrowinaai  v.  Rossel,  10  C.  B.  N.  S.  58,  10 
Jur.  N.  S.  079,  33  L.  J.  C.  P.  Ill,  112  note, 
10  L.  T.  Kep.  N.  S.  230,  12  Wkly.  Rep.  580. 

3.  Tait  V.  Locke,  130  Mo.  App.  273,  109 
S.  W.  105. 

4.  Hummel  r.  Tyner,  70  Ind.  84;  flardt 
V.  Reeves,  4  Pa.  Cas.  509,  8  Atl.  32,  allega- 
tions held  sufficient. 

5.  Schreiber  v.  Butler,  84  Jnd.  576. 

6.  Kahm  v.  Deig,  121  Ind.  283,  23  N.  E. 
141.  . 

7.  Dreyfuss  v.  Foster.  3  N.  Y.  St.  278. 

8.  Nashville,  etc.,  11.  Co.  v.  Wood,  155  Ala. 

[VIII,  F,  5.  a] 


203,  40  So.  561;  Hart  r.  Tyler,  15  Pick. 
(.Mass.)  171. 

Description  of  property. — A  material  vari- 
ance as  to  the  description  of  the  property 
sold  is  fatal.  James  Adams,  10  VV.  Va. 
245. 

9.  Allen  r.  Jarvis,  20  Conn.  38. 

There  is  not  a  fatal  variance  where  the 
allegation  is  that  defendant  should  pay  a  cer- 
tain sum  in  cash  and  the  balance  on  a  cer- 
tain credit  and  the  proof  is  that  he  should 
pay  a  certain  sum  and  give  his  note  for  the 
balance.  James  r.  Adams,  10  W.  Va.  245. 
Where  plaintiff  who  was  to  deliver  hogs  at 
certain  scales  alleged  that  he  had  them 
ready  for  delivery  at  the  time  and  place 
agreed  on,  and  the  proof  was  that  he  had 
them  ready  but  had  not  actually  driven  them 
to  the  scales,  the  variance  was  not  material. 
Carter  r.  Carter,  101  Tnd.  450. 

10.  King-Keystone  Oil  Co.  San  Francisco 
Bi  ick  Co.,  148  Cal.  87,  82  Pac.  849. 

11.  Minneapolis  Threshing  Mach.  Co.  r. 
McDonald,  10  N.  D.  408,  87  N.  W.  993. 

12.  Scott  r,  Kittanning  Coal  Co.,  89  Pii. 
St.  231,  33  Am.  Pep.  753.^ 

13.  Nichols  r.  Scran  ton  Steel  Co.,  18  N.  Y. 
Suppl.  023  [affirmed  in  137  N.  Y.  471.  33 
N.  E.  501]. 

14.  Hart  v.  Atlas  Knitting  Co.,  77  Fed. 
399,  23  C.  C.  A.  198. 
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6.  Evidence  —  a.  Burden  of  Proof.  The  burden  is  on  plaintiff  to  prove  all 
the  facts  necessary  to  show  his  right  of  recovery/^  such  as  a  comphance  with  and 
performance  b)^  him  of  his  part  of  the  contract/^  or  his  readiness  and  wiUingness 
to  perform/^  and  the  burden  is  not  shifted  by  defendant's  averment  of  a  want  of 
performance/^  or  denial  of  the  terms  of  the  contract. Plaintiff  must  also  prove 
the  amount  of  his  damages.-*^  The  burden  is  of  course  on  defendant  to  estabhsh 
affirmative  defenses.^^ 

b.  Admissibility,  xls  in  other  civil  actions,  the  evidence  to  be  admissible 
must  be  relevant  to  the  matters  in  issue;  but  generally  any  evidence  othenvise 
competent  is  admissible  if  it  tends  to  establish  the  existence  and  terms  of  the 
contract/^  or  a  proper  performance  by  plaintiff  of  his  part   of   the  cori- 


15.  McKenzie  v.  Stretch,  48  111.  App.  410; 
Stebbins  r.  Leowolf,  3  Ciish.  (Mass.)  137, 
holding-  that  where  defendant  refused  to  re- 
ceive a  transfer  and  pay  for  stock,  the  bur- 
den of  proof  is  on  plaintiff  to  show  that  at 
the  time  of  the  contract  he  held  the  amount 
of  stock  contracted  to  be  sold  free  from  any 
liability  or  obligation  for  the  sale  and  trans- 
fer thereof. 

Sale  of  account. —  In  an  action  for  a  breach 
of  a  contract  to  buy  an  account  of  plaintiff 
on  a  corporation,  plaintiff  is  bound  to 
prove  his  account  by  proper  and  legitimate 
evidence,  the  same  as  in  a  siiit  upon  the  ac- 
count itself.  Stettauer  v.  White.  98  111. 
72. 

16.  Richard  v.  Haebler.  36  N.  Y.  App.  Div. 
94,  55  N.  Y.  Suppl.  583:  Eppens,  etc..  Co.  v. 
Littlejohn,  27  N.  Y.  App.  Div.  22,  50  N.  Y. 
Suppl.  251  [affirmed  in  164  N.  Y.  187.  58 
N.  E.  19,  52  L.  E.  A.  811];  Grenawalt  v. 
Roe.  136  Wis.  501,  117  X.  W.  1017;  Pope  v. 
Filley,  0  Fed.  65,  3  McCrary  190. 

Waiver  or  excuse. — Where  a  contract  for 
the  sale  of  machinery  required  it  to  be 
shipped  on  or  about  February  1,  in  a  mixed 
car,  and  it  was  shipped  by  local  freight  about 
forty  days  after  the  time  specified,  the  bur- 
den of  proving  a  waiver  by  the  buyer  of  the 
terms  of  the  contract,  or  legitimate  excuse 
for  its  violation,  was  on  the  seller  in  an  ac- 
tion by  him  to  recover  damages  for  the 
buyer's  refusal  to  accept  the  machinery. 
Fountain  City  Drill  Co.  \\  Lindquist,  (S.  D. 
1908)  114  N.  W.  1098. 

Extent  of  burden. —  In  an  action  for  re- 
fusing to  carry  out  a  contract  to  purchase 
g;ravel  for  ballasting  defendant's  road,  where 
the  making  of  any  objection  for  unsuitability 
is  denied,  plaintiff  need  not  prove  both  an 
offer  of  the  gravel,  to  which  no  objection  was 
made,  and  also  that  the  gravel  was  suitable. 
Parkins  v.  Missouri  Pac.  R.  Co.,  4  Nebr. 
(Unoff.)  13,  96  K  W.  683. 

17.  Iroquois  Furnace  Co.  v.  Bignall  Hard- 
ware Co.,  201  111.  297,  66  N.  E.  237  [affirm- 
ing] 102  111.  App.  68], 

18.  Epi^ens,  etc.,  Co.  v.  Littlejohn,  27  N.  Y. 
App.  Div.  22,  50  N.  Y.  Suppl.  251  [affirmed 
in  164  N.  Y.  187,  58  N.  E.  19.  52  L.  R.  A. 
8111.  See  also  CreuaAvalt  v.  Roe,  136  Wis. 
501.  117  N.  W.  1017. 

19.  Durvea  r.  Ravner,  20  Misc.  (N.  Y.) 
544,  46  N.'y.  Suppl."  437. 

20.  Sweetser  r.  ,Mellick,  4  Ida.  201,  38  Pac. 


40'3;  Jones  i\  Jennings,  168  Pa.  St.  493.  32 
Atl.  51. 

21.  Peterson  V.  Mineral  King  Fruit  Co., 
140  Cal.  624,  74  Pac.  162. 

22.  Vandeventer  v.  Ford,  60  Ala.  610;  Col- 
lins r.  Shaw,  124  Mich.  474,  83  X.  W.  146. 

Right  to  sell. —  On  an  issue  as  to  whether 
defendant  was  justified  in  refusing  to  con- 
summate an  agreement  to  buy  lumber  be- 
cause plaintiff's  vendor  retained  a  lien  on  the 
lumber,  an  objection  to  a  question  to  plain- 
tiff as  to  whether  his  vendor  permitted  him 
to  sell  lumber,  without  fixing  the  time  or 
making  anj^  reference  to  the  lumber  in  con- 
troversy, is  properly  sustained.  Shores  Lum- 
ber Co'.'?;.  Clancy,  102  Wis.  235,  78  X.  W. 
451, 

Evidence  as  to  other  goods. — ^WTiere  defend- 
ant had  contracted  to  purchase  of  plaintiff 
manufactured  articles  of  certain  specified 
kinds,  it  was  proper,  in  an  action  on  such 
contract,  to  reject  evidence  that  plaintiff'  had 
manufactured  and  set  aside  for  defendant  ar- 
ticles of  other  kinds  not  mentioned  in  such 
contract.  Kimball  v.  Deere,  108  Iowa  676.  77 
X.  W.  1041. 

Where  wheat  of  good  quality  was  con- 
tracted for  proof  offered  to  establish  the  fa-ct 
that  the  wheat  tendered  was  of  the  average 
quality  raised  and  sold  that  season  in  the 
locality  where  the  wheat  in  question  was  to 
be  delivered  is  immaterial  and  properly  re- 
jected.   Bracewell  v.  Self,  100  111.  App.'  140. 

Purchase  of  part  of  same  goods  from  others. 
—  E'\ddence  that  some  of  the  g"Oods  which 
defendant  afterward  contracted  to  purchase 
from  another  were  a  part  of  the  lot  for  which 
plaintiff  had  contracted  with  which  to  fill 
defendant's  order  is  inadmissible  where  it  is 
not  contended  that  all  of  the  goods  were  de- 
fective. Thick  r.  Detroit,  etc,  R.  Co.,  137 
Mich.  708,  101  X.  W.  64. 

23.  Crandell  r.  Classen,  25  App.  Cas.  (D.  C.) 
5.  letters  of  defendant. 

Where  the  contract  is  contained  in  two  in- 
struments both  of  them  are  admissible  in 
evidence,  although  plaintiff  declares  as  on 
a  single  contract.  Parlin,  etc.,  Co.  l\  Boat- 
n)nn.  84  ^lo.  App.  67. 

Modification  of  contract. —  In  an  action  for 
breach  of  a  modified  contract  for  the  pur- 
chase of  raisins  by  which  it  Avas  agreed  that 
<lefendant  should  take  one  car.  instead  of 
two,  evidence  that  at  the  time  of  the  modifi- 
cation the  raisin  market  was  rapidly  declin- 
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tract /^/)r  his  readiness  or  ability  to  perform  it.--^  Upon  the  issue  of  damages  any  evi- 
dence otherwise  competent  is  admissible  which  tends  to  show  the  damages  actually 
sustained  by  reason  of  the  breach,^^  and  so  evidence  is  admissible  to  show  the  mar- 
ket price  at  the  time  of  delivery  and  refusal  to  accept,^^  or  the  amount  the  goods 
brought  on  resale,^^  and  it  may  be  shown  that  by  defendant's  refusal  to  accept 
the  goods  they  became  worthless;^''  but  the  evidence  must  be  relevant  to  the  issue 
of  damages,^*^  and  must  conform  to  the  proper  measure  of  damages.^^  Evidence 
offered  on  behalf  of  defendant  must  also  be  material  and  relevant  to  the  matters 
in  issue ;  but  generally  any  evidence  otherwise  competent  is  admissible  which 
tends  to  show  that  plaintiff  failed  to  perform  his  part  of  the  contract, ^'"^  or' tends 
to  estabhsh  any  matters  of  defense  rehed  on.^^  So  evidence  is  admissible  on  behalf 
of  defendant  to  show  that  the  goods  tendered  and  refused  were  not  of  the  kind 
or  quality  contracted  for,^^  and  plaintiff  may  in  rebuttal  introduce  evidence  tend- 
ing to  show  that  the  alleged  defects  were  not  such  as  to  justify  a  refusal  to  accept. 
Defendant  cannot,  however,  show  defects  in  goods  received  and  accepted  without 


ing  was  admissible  to  show  a  consideration 
moving  defendant  to  make  the  new  promise. 
Fresno  Home  Packing  Co.  v.  Turle,  60  Misc. 
(N.  Y.)  79,  111  N.  Y.  Suppl.  839. 

24.  Tahoe  Ice  Co.  r.  Union  Ice  Co.,  109 
Cal.  242,  41  Pac.  1020. 

Where  the  contract  does  not  specify  the 
time  of  delivery  evidence  is  admissible  of 
any  facts  and  circnmstances  proper  to  be 
considered  in  determining  whether  the  deliv- 
ery was  made  within  a  reasonable  time.  Nor- 
folk, etc.,  R.  Co.  V.  Duke,  107  Va.  764,  60 
S.  E.  96. 

25.  Fletcher  v.  Jacob  Dold  Packing  Co.,  41 
N.  Y.  App.  Div.  30,  58  N.  Y.  Suppl.  612 
[affirmed  in  169  N.  Y.  571,  61  N.  E.  1129]. 

26.  Fletcher  v.  Jacob  Dold  Packing  Co.,  41 
N.  Y.  App.  Div.  30.  58  N.  Y'.  SuppL  612 
[affirmed  in  169  N.  Y.  571,  61  N.  E.  1129]; 
Parker  r.  McKannon.  76  Vt.  96,  56  Atl.  536; 
Allen  r.  Field,  130  Fed.  641,  65  C.  C.  A.  19. 

27.  Peters  v.  Cooper,  95  Mich.  191,  54 
N.  W.  694;  Fletcher  v.  Jacob  Dold  Packing 
Co.,  41  X.  Y.  App.  Div.  30,  58  N.  Y'.  Suppl. 
612  [affirmed  in  169  K  Y.  571,  61  N.  E. 
1129];  Breneman  f.  Kilgore,  (Tex.  Civ.  App. 
1896)  35  S.  W.  202;  James  f.  Adams,  16 
W.  Va.  245. 

28.  Camp  v.  Hamlin,  55  Ga.  259;  Peters 
V.  Cooper,  95  Mich.  191,  54  N.  W.  694. 

29.  Riendeau  i\  Bullock,  147  N.  Y.  269,  41 
N.  E.  561. 

30.  Isaacs  v.  Terry,  etc.,  Co.,  113  N.  Y^ 
Suppl.  731  [reversed  on  other  grounds  in  132 
N.  Y.  App.  Div.  657,  117  N.  Y.  Suppl.  369]. 

31.  Redmond  v.  American  Mfg.  Co.,  121 
N.  Y.  415,  24  N.  E.  924  [affirming  56  N.  Y. 
Super.  Ct.  372,  3  N.  Y.  Suppl.  823]. 

Evidence  as  to  matters  too  speculative  to 
form  a  proper  basis  for  the  assessment  of 
damages  is  inadmissible.  Dowagiac  Mfg.  Co. 
V.  Corbit,  127  Mich.  473,  86  N.  W.  954,  87 
N.  W.  886. 

32.  Vandeventer  V.  Ford,  60  Ala.  610; 
Ziegler  v.  Studebaker  Bros.  Mfg.  Co.,  28  111. 
App.  226. 

33.  Lehmaier  v.  Standard  Specialty,  etc., 
Co..  123  N.  Y.  App.  Div.  431,  108  N.  Y. 
Suppl.  402. 

34.  Iroquois  Furnace  Co.  i\  Bignall  Hard- 
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ware  Co.,  201  111.  297,  66  N.  E.  237  [affirming 
102  111.  App.  68],  holding  that  where  the 
defense  is  that  by  an  arrangement  with 
creditors  the  buyer  executed  a  trust  deed  and 
certain  notes,  in  which  the  seller's  claim  was 
included,  and  that  further  performance  was 
waived,  the  trust  deed  and  notes  so  executed 
are  admissible  in  evidence. 

Where  a  delay  in  the  delivery  is  set  up  as 
an  excuse  for  a  refusal  to  accept  goods  and 
the  contract  does  not  specify  the  time  of  de- 
livery, any  legal  evidence  is  admissible  whicli 
tends  to  show  that  the  delivery  was  not  made 
within  a  reasonable  time.  Eppens,  etc.,  Co. 
V.  Littlejohn,  164  N.  Y.  187,  58  N.  E.  19,  52 
L.  R.  A.  811  [affirming  27  K  Y.  App.  Div. 
22,  50  N.  Y.  Suppl.  251]. 

35.  Collins  r.  Delaporte,  115  Mass.  159; 
Schofield  V.  Conley,  126  Mich.  712,  86  K  W. 
129;  Carrel  v.  Kalamazoo  Cold  Storage  Co., 
112  Mich.  34,  70  N.  W.  323. 

Witnesses  who  worked  in  defendant's  starch 
factory,  and  were  familiar  with  the  construc- 
tion and  use  of  starch  cartons,  were  properly 
permitted  to  compare  the  cartons  shipped  by 
plaintiff  with  the  sample  attached  to  the 
contract,  and  point  out  to  the  jury  the  differ- 
ences and  various  alleged  defects  in  plain- 
tiff's cartons.  St.  Louis  Paper-Box  Co.  v. 
J.  C.  Hubinger  Bros.  Co.,  100  Fed.  595,  40 
C.  C.  A.  577. 

Condition  after  rejection. —  Evidence  as  to 
the  condition  of  prunes  two  months  after  they 
have  been  handled  and  boxed  and  rejected 
by  a  buyer  is  not  competent  to  prove  their 
condition  when  tendered  to  him.  Peterson  v. 
Mineral  King  Fruit  Co.,  140  Cal.  624,  74 ' 
Pac.  162. 

Speculative  opinion. —  Evidence  as  to 
whether  a  heating  plant  would  if  installed 
operate  as  warranted  was  properly  excluded 
as  speculative.  Ludlow  v.  Peck- Williamson 
Heating,  etc.,  Co.,  116  Ky.  608,  76  S.  W.  377, 
25  Ky.  L.  Rep.  831. 

36.  Fletcher  v.  Jacob  Dold  Packing  Co.,  41 
K  Y.  App.  Div.  30,  58  N.  Y.  Suppl.  612 
[affirmed  in  169  N.  Y.  571,  61  N.  E.  1129]. 

Adulterated  articles. — Where,  in  an  action 
to  recover  for  breach  of  a  contract  of  sale  of 
coffee,  defendant's  witness  testified  that  the 
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objection  as  an  excuse  for  a  failure  to  order  the  full  amount  of  goods  called  for  by 
the  contract  and  which  were  to  be  delivered  within  a  certain  time  as  ordered. 

e.  Weight  and  Sufficiency.  To  sustain  plaintiff's  right  of  recovery  the  exist- 
ence of  the  contract,  the  breach  thereof,  and  the  damages  resulting  therefrom 
must  be  shown  by  a  preponderance  of  evidence,^^  and  it  must  also  appear  by  a 
preponderance  of  evidence  that  the  seller  has  complied  with  the  terms  of  the 
contract,^^  and  that  he  has  performed  or  is  able  to  perform  on  his  part.^^ 

7.  Damages  —  a.  In  General.  The  measure  of  damages  for  a  breach  by  the 
buyer  of  the  contract  of  sale  is  the  actual  injury  sustained  by  the  seller  by  reason 
thereof/^  including  whatever  damages  are  the  natural  and  probable  result  of  the 
breach  or  may  fairly  be  held  to  have  been  within  the  contemplation  of  the  parties; 
but  not  damages  which  are  not  the  natural  and  probable  result  of  the  breach  or 
could  not  fairly  be  considered  as  within  the  contemplation  of  the  parties.*^  In 
the  case  of  a  part  performance  the  seller  is  entitled  to  damages  by  reason  of  the 
breach  as  to  the  remainder.**  In  case  of  an  unreasonable  delay  in  receiving  and 
accepting  the  goods  the  purchaser  is  liable  for  the  damages  necessarily  caused 
by  such  delay and  on  the  failure  of  the  purchaser  of  timber  to  cut  and  remove 
it,  damages  sustained  by  the  seller  by  being  deprived  of  the  use  of  the  land  for 


coffee  was  covered  with  an  opaque  substance, 
it  was  error  to  refuse  to  allow  plaintiff  to 
show  that  such  substance  did  not  conceal  any 
defects  in  the  coffee,  since  under  Pub.  Health 
Laws  (Laws  (1893),  c.  661),  §  41,  a  sale  of 
coated  cotlee  is  not  illegal,  unless  so  colored 
or  coated  that  damage  is  concealed,  or  it  is 
made  to  appear  better  or  of  greater  value 
than  it  really  is.  Grossman  v.  Lurman,  46 
N.  Y.  App.  Div.  62,  61  N.  Y.  Suppl.  560. 

37.  Kingman  v.  Hanna  Wagon  Co.,  74  111. 
App.  22.  Compare  Lehmaier  v.  Standard 
Specialty,  etc.,  Co.,  123  N.  Y.  App.  Div.  431, 
108  N.  Y.   Suppl.  402. 

38.  Wrenn  v.  Deveney,  74  Ga.  421;  Shreve- 
port  Cotton  Oil  Co.  v.  Friedlander,  112  La. 
1059,  36  So.  853. 

Sufficiency  of  evidence:  As  to  breach  of 
contract  and  damages.  Southwestern  R,  Co. 
r.  Rowan,  43  Ga.  411;  Broadnax  v.  United 
Engineering,  etc.,  Co.,  128  Fed.  649  [affirmed 
in  136  Fed.  351,  69  C.  C.  A.  177].  As  to 
market  value  of  goods.  Kiley  v.  Lee  Canning 
Co.,  105  Y.  App.  Div.  633,  93  N.  Y.  Suppl. 
986.  To  show  receipt  by  seller  of  a  letter 
modifying  the  contract  as  to  time  of  delivery, 
Eppens,  etc.,  Co.  v.  Littlejohn,  164  N.  Y.  187, 
58  N.  E.  19  [affirming  27  N.  Y.  App.  Div. 
22,  50  N.  Y.  Suppl.  251].  To  show  that  the 
buyer  had  notified  the  seller  of  his  election 
to  cancel  the  order  before  the  seller  had 
mailed  his  acceptance  thereof.  L.  J.  Mueller 
Furnace  Co.  v.  Meiklejohn,  121  Wis.  605,  99 
N.  W.  332. 

39.  Bracewell  v.  Self,  109  111.  App.  140; 
Steinhardt  v.  Bingham,  90  N.  Y.  App.  Div. 
149,  85  N.  Y.  Suppl.  1044  [affirmed  in  182 
N.  Y.  326,  75  N.  E.  403]. 

40.  Habeler  v.  Rogers,  131  Fed.  43,  65 
C.  C.  A.  281. 

Sufficiency  of  evidence  as  to  performance 
by  seller  see  Crusel  v.  Hermitage  Planting, 
etc.,  Co.,  114  La.  920,  38  So.  648;  Wright  r. 
Thomas,  etc..  Commission  Co.,  Ill  Mo.  App. 
461,  86  S.  W.  462. 

Substantial  performance. —  In  £vn  action  for 


breach  of  a  contract  of  sale  of  flour,  under 
which  the  purchaser  had  a  right  to  examine 
before  acceptance,  a  substantial  performance 
of  the  contract  is  shown  by  evidence  that 
the  flour  was  shipped  to  order  of  the  shipper, 
with  notice  attached  to  the  bill  of  lading, 
and  a  subsequent  order  that  defendant  be 
given  an  opportunity  to  examine.  Brooke  v. 
Hill,  65  S.  C.  142,  43  S.  E.  390. 

Excuse  for  non-performance. —  In  an  action 
by  a  seller  of  a  crop  of  potatoes  against  the 
purchaser  for  breach  of  the  sale  contract 
where  plaintiff  sets  up  as  an  excuse  for  non- 
performance an  attachment  levied  at  defend- 
ant's instance  while  the  potatoes  were  being 
sacked  for  delivery,  proof  that  the  entire  crop 
was  seized  by  the  officer  and  placed  in  the 
hands  of  •  the  keeper  at  the  instance  of  de- 
fendant, who  was  present,  is  sufficient  to  sus- 
tain plaintiff's  excuse  regardless  of  the  offi- 
cer's return.  La  FoUett  u.  Mitchell.  42  Oreg. 
465,  69  Pac.  916,  95  Am.  St.  Rep.  780. 

41.  California. — Coburn  v.  California  Port- 
land Cement  Co.,  144  Cal.  81,  77  Pac.  771. 

Connecticut. —  Allen  v.  Jarvis,  20  Conn.  38. 

Illinois. —  Cody  v.  American  Educational 
Co.,  131  111.  App.  240. 

Indiana. —  Dolman  v.  Studebaker,  52  Ind. 
286. 

Massachusetts. —  Barry  r.  Cavanagh,  127 
Mass.  394. 

Breach  of  condition. — ^Where  a  deduction  in 
price  is  made  on  the  sale  of  a  slave  on  con- 
dition that  the  buyer  will  not  remove  him 
from  the  state,  the  seller  may  recover  the 
amount  of  the  deduction  on  a  breach  of  the 
condition.  Oldham  r.  Bentlev.  6  B.  Mon. 
(Ky.)  428. 

42.  Carolina  Portland  Cement  Co.  r.  Co- 
lumbia Imp.  Co.,  3  Ca.  App.  483.  60  S.  E.  279 

43.  Jones  v.  Gilmore.  91  Pa.  St.  310. 

44.  Bach  r.  Lafavette  Citv  Council.  13 
La.  549;  Smith  r.  Keith,  etc.".  Coal  Co.,  36 
Mo.  App.  567. 

45.  Dibble  r.  Corbett,  5  Bosw.  (N.  Y.) 
202,  9  Abb.  Pr.  200. 
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cultivation  may  be  recovered. So  also  if  the  buyer  is  to  receive  the  goods  in 
deliveries  of  a  certain  amount  per  day,  the  measure  of  damages  for  failure  to  take 
them  in  such  amounts  is  the  cost  and  expenses  caused  to  the  seller  by  such  failure.^' 
Where  an  article  is  delivered  by  a  manufacturer  to  a  prospective  buyer  to  be 
tested,  with  the  option  of  buying  or  returning  it  at  a  certain  date,  and  he  neither 
buys  nor  returns  it,  the  manufacturer  is  entitled  to  recover  the  value  of  the  article 
if  it  cannot  be  returned,  and  interest  on  such  value  during  the  period  of  wrongful 
detention  up  to  the  time  of  the  trial  as  damages  for  such  detention.*^  If  no  actual 
damage  is  shown  the  seller  is  at  least  entitled  to  nominal  damages,*^  but  in  such 
cases  he  cannot  recover  more  than  nominal  damages.^^  Exemplary  or  vindictive 
damages  will  not  be  allowed, unless  authorized  by  statute. 

b.  Non-Aceeptanee  of  Goods  —  (i)  In  General,  The  general  rule  is  that 
the  measure  of  damages  when  the  buyer  repudiates  the  contract  and  refuses  to 
receive  and  accept  the  goods  is  the  difference  between  the  contract  price  and  the 
market  value  of  the  goods  at  the  time  and  place  of  delivery, and  not  the  full 


46.  Furstenburg  v.  Fawsett,  61  Mel.  184. 

47.  International  Contracting  Co.  v.  Mc- 
Nichol,  105  Fed.  553,  where  the  contract  was 
to  receive  gravel  to  be  delivered  by  the  seller 
at  the  rate  of  a  certain  number  of  cubic 
yards  per  day. 

48.  Redmond  v.  American  Mfg.  Co..  121 
N.  Y.  415,  24  N.  E.  924  \affirming  56  N.  Y. 
Super.  Ct.  372,  3  N.  Y.  Suppl.  823],  holding 
that  in  such  case  interest  on  the  value  and 
not  the  value  of  the  use  is  the  proper  measure 
of  damages  for  the  detention. 

49.  National  Cash  Register  Co.  v.  Schmidt, 
48  N.  Y.  App.  Div.  472,  62  N.  Y.  Suppl.  952. 

50.  Turney  u.  Peoria  Grape  Sugar  Co.,  65 
111.  App.  656. 

51.  Smith  v.  Sherwood,  2  Tex.  460.  See 
also,  generally,  Damages,  13  Cyc.  113. 

52.  McDaniel  Monroe,  63  S.  C.  307,  41 
S.  E.  456. 

53.  Alahamo,. —  Davis  v.  Adams,  18  Ala. 
264. 

Arkansas, —  Nelson  u.  Hirschberg,  70  Ark. 
39,  66  S.  W.  347;  Morris  v.  Colin,  55  Ark. 
401,  17  S.  W.  342,  18  S.  W.  384;  Glasscock  v. 
Rosengrant,  55  Ark.  376,  18  S.  W.  379. 

California. —  Scribner  v.  Schenkel,  128  Cal. 
250,  60  Pac.  860 ;  Tahoe  Ice  Co.  v.  Union  Ice 
Co.,  109  Cal.  242,  41  Pac.  1020;  Haskell  v. 
McHenry,  4  Cal.  411;  Levis  v.  Royal  Packing, 
etc.,  Co.,  1  Cal.  App.  241,  81  Pac.  1086. 

Colorado. —  Kincaid  v.  Price,  18  Colo.  App. 
73,  70  Pac.  153. 

Connecticut. —  Allen  v.  Jarvis,  20  Conn.  38. 

Georgia. —  Georgia  Refining  Co.  r.  Augusta 
Oil  Co.,  74  Ga.  497;  Wrenn  v.  Deveney,  74 
Ga.  421;  Camp  v.  Hamlin,  55  Ga.  259. 

Illinois.— Mmrsij  v.  Doud,  167  111.  368,  47 
N.  E.  717,  59  Am.  St.  Rep.  297  laprming  63 
111.  App.  247];  Kadish  v.  Young,  108  111.  170, 
43  Am.  Rep.  548;  Sanborn  v.  Benedict,  78 
111.  309;  McNaught  r.  Dodson,  49  111.  446; 
James  H.  Rice  Co.  v.  Penn  Plate  Glass  Co., 
88  111.  App.  407;  Thurman  v.  Wilson,  7  111. 
App.  312. 

Indiana. —  Dwiggins  v.  Clark,  94  Ind.  49, 
48  Am.  Rep.  140:  Pittsburgh,  etc.,  R.  Co.  v. 
Heck,  50  Ind.  303,  19  Am.  Rep.  713;  Dill  V. 
Mumford,  19  Ind.  App.  609,  49  N.  E.  861; 
Browning  v.  Simons,  17   Ind.  App.  45,  46 
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N.  E.  86;  Ridgley  v.  Mooney,  16  Ind.  App. 
362,  45  N.  E.  348;  Neal  v.  Shewalter,  5  Ind. 
App.  147,  31  N.  E.  848. 

loioa. —  Hamilton  v.  Finnegan,  117  Iowa 
623.  91  N.  W.  1039;  Osgood  v.  Bauder,  75 
Iowa  550,  39  N.  W.  887,  1  L.  R.  A.  655; 
McCracken  r.  Webb,  36  Iowa  551. 

Kansas. —  Lawrence  Canning  Co.  v.  H.  D. 
Lee  Mercantile  Co.,  5  Kan.  App.  77,  48  Pac. 
749. 

Kentucky. —  Williams  v.  Jones,  1  Bush 
621;  Sanders  v.  Bond,  66  S.  W.  635,  23  Ky.  L. 
Rep.  2084;  Singer  Mfg.  Co.  v.  Cheney,  51 
S.  W.  813,  21  Ky.  L.  Rep.  550;  Miller  V. 
Burch,  41  S.  W.  307,  19  Ky.  L.  Rep.  629. 

Maryland. —  Furstenburg  v.  Fawsett,  61 
Md.  184. 

Massachusetts. —  Houghton  v.  Furbush,  185 
Mass.  251,  70  N.  E.  49;  Barry  V.  Cavanagh, 
127  Mass.  394. 

Michigan. —  Mohr  Hardware  Co.  v.  Dubev, 
136  Mich.  677,  100  N.  W.  127;  Brownlee  v. 
Bolton,  44  Mich.  218,  6  N.  W.  657. 

Missouri. —  Brown  r.  Trinidad  Asphalt 
Mfg.  Co.,  210  Mo.  260,  109  S.  W.  22;  Mexico 
First  Nat.  Bank  v.  Ragsdale,  171  Mo.  168, 
71  S.  W.  178;  Rickey  v.  Tenbroeck,  63  Mo. 
563 ;  Whitmore  v.  Coates,  14  Mo.  9 ;  Nelson 
1".  Hirsch,  etc..  Iron,  etc..  Co.,  102  Mo.  App. 
498,  77  S.  W.  590;  Halliday  v.  Lesh,  85 
Mo.  App.  285;  Parlin,  etc.,  Co.  v.  Boatman, 
84  Mo.  App.  67;  Gaibout  v.  Clark,  24  Mo. 
App.  426. 

Nebraska. —  Funke  r.  Allen,  54  Nebr.  407, 
74  N.  W.  832,  69  Am.  St.  Rep.  716;  Lincoln 
Shoe  Mfg.  Co.  V.  Sheldon,  44  Nebr.  279,  62 
N.  W.  480;  Dodge  v.  Kiene,  28  Nebr.  216, 
44  N.  W.  191. 

New  Hampshire. —  Haines  v.  Tucker,  50 
N.  H.  307;  Gordon  r.  Norris,  49  N.  H.  376; 
Rand  v.  White  Mountains  R.  Co.,  40  N.  H.  79. 

New  York. —  Windmuller  v.  Pope,  107  N.  Y. 
674,  14  N.  E.  436;  Cahen  r.  Piatt,  69  N.  Y. 
348,  25  Am.  Rep.  203  [affirming  40  N.  Y. 
Super.  Ct.  483]  ;  Brid^ord  v.  Crocker,  60 
N.  Y.  627;  Pollen  v.  Le  Roy,  30  N.  Y.  549; 
Belle  of  Bourbon  Co.  v.  Leffler,  87  N.  Y. 
App.  Div.  302,  84  N.  Y.  Suppl.  385 ;  National 
Cash  Register  Co.  v.  Schmidt,  48  N.  Y.  App. 
Div.  472,  62  N.  Y.  Suppl.  952;  Fletcher  v. 
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contract  price  of  the  goods,^*  and  the  buyer  cannot  avail  himself  of  any  rise  in 


Jacob  Do  Id  Packing  Co.,  41  N.  Y.  App.  Div. 
30,  58  K  Y.  Suppl.  G12;  Deerv  v.  Williams, 
27  N.  Y.  App.  Div.  131,  50  N.  Y.  Suppl.  138; 
Gray  v.  New  Jersey  Cent.  R.  Co.,  82  Hun 
523,'  31  N.  Y.  Suppl.  704;  Hewitt  v.  Miller, 
61  Barb.  567;  Billings  v.  Vanderbeck,  23 
Barb.  546;  Stanton  v.  Small,  3  Sandf.  230; 
Schwartzenbach  v.  Haas,  36  Misc.  806,  74 
N.  Y.  Suppl.  884 ;  Perlman  v.  Levy,  100  N.  Y. 
Suppl.  785;  New  York,  etc.,  Granite  Pav.  Co. 
V.  Howell,  7  N.  Y.  St.  494.  Compare  Spring- 
field Iron  Co.  V.  Kelley,  1  N.  Y.  Suppl.  351, 
where  under  the  evidence  the  diiJerence  be- 
tween the  contract  price  and  the  market  price 
at  the  time  of  commencing  suit  was  allowed. 

North  Dakota. —  Minneapolis  Threshing 
Macli.  Co.  V.  McDonald,  10  N.  D.  408,  87 
N.  W.  993. 

Ohio, —  Cullen  v.  Bimm,  37  Ohio  St.  236; 
Nixon  V.  Nixon,  21  Ohio  St.  114;  Lloyd  Lum- 
ber Co.  V.  Solon,  17  Ohio  Cir.  Ct.  194,  9  Ohio 
Cir.  Dec.  656. 

Pennsylvania. —  Guillon  f.  Earnshaw,  169 
Pa.  St.  463,  32  Atl.  545;  Corser  v.  Hale,  149 
Pa.  St.  274,  24  Atl.  285;  Fessler  v.  Love,  48 
Pa.  St.  407;  Andrews  v.  Hoover,  8  Watts 
239;   Girard  v.  Taggart,  5  Serg.  &  R.  19, 

9  Am.  Dec.  327;  Blair  v.  Ford  China  Co. 
26  Pa.  Super.  Ct.  374;  Hooper  v.  Bromley 
Bros.  Carpet  Co.,  11  Pa.  Super.  Ct.  634; 
E.  Keeler  Co.  v.  Schott,  1  Pa.  Super.  Ct. 

458,  38  Wkly.  Notes  Cas.  316;  Newport,  etc., 
R.  Co.  V.  Seager,  19  Pa.  Co.  Ct.  465; 
Schnebly  v.  Shirtcliff,  7  Phila.  236. 

South  Carolina. —  Huguenot  Mills  v.  Jemp- 
son,  68  S.  C.  363,  47  S.  E.  687,  102  Am.  St. 
Rep.  673;  Stack  v.  Charlotte,  etc.,  R.  Co., 

10  S.  C.  91. 

Tennessee. —  Hardwick  v.  American  Can 
Co.,  113  Tenn.  657,  88  S.  W.  797;  Mayberry 
V.  Lilly  Mill  Co.,  112  Tenn.  564,  85  S.  W. 
401. 

Texas. —  Welden  v.  Texas  Continental  Meat 
Co.,  65  Tex.  487;  Adler  v.  Kiber,  5  Tex.  Civ. 
App.  415,  27  S.  W.  23;  Grant  r.  Duer,  2 
Tex.  App.  Civ.  Cas.  §  570. 

f7*a/i.— McCall  Co.  v.  Jennings,  26  Utah 

459,  73  Pac.  639. 

Washington. —  Henry  H.  Schott  Co.  v. 
Stone,  35  Wash.  252,  77  Pac.  192. 

West  Virginia. —  Acme  Food  Co.  v.  Older, 
64  W.  Va.  255,  61  S.  E.  235;  James  r.  Adams, 
16  W.  Va.  245;  James  v.  Adams,  8  W.  Va. 
568;  Hall  v.  Pierce,  4  W.  Va.  107. 

Wisconsin. —  Saveland  v.  Western  Wiscon- 
sin R.  Co.,  118  Wis.  267,  95  N.  W.  130; 
Gehl  V.  Milwaukee  Produce  Co.,  116  Wis.  263, 
93  N.  W.  26;  Pratt  v.  S.  Freeman,  etc.,  Mfg. 
Co.,  115  Wis.  648,  92  N.  W.  368;  T.  B.  Scott 
Lumber  Co.  v.  Hafner-Lotlmian  Mfg.  Co., 
91  Wis.  667,  65  N.  W.  513;  Chapman  v. 
Ingram,  30  Wis.  290. 

United  States. —  Habeler  v.  Rogers,  131 
Fed.  43,  65  C.  C.  A.  281 ;  Duluth  Fu'rnace  Co. 
V.  Iron  Belt  Min.  Co.,  117  Fed.  138,  55  C.  C.  A. 
154;  Newark  City  Ice  Co.  r.  Fisher,  76  Fed. 
427,  22  C.  C.  A.  261;  Yellow  Poplar  Lumber 
Co.  V.  Chapman,  74  Fed.  444,  20  C.  C.  A.  503 ; 
[38] 


Cherry  Valley  Iron  Works  v.  Florence  Iron 
River  Co.,  64  Fed.  509,  12  C.  C.  A.  306; 
Fisher  v.  Newark  City  Ice  Co.,  62  Fed.  569, 
10  C.  C.  A.  546 ;  Rhodes  v.  Cleveland  Rolling- 
Mill  Co.,  17  Fed.  426;  McNaughter  v.  Cau- 
sally, 16  Fed.  Cas.  No.  8,911,  4  McLean  530. 

England. —  Boswell  v.  Kilborn,  8  Jur.  N.  S. 
443,  Q  L.  T.  Rep.  N.  S.  79,  15  Moore  P.  C. 
309,  10  Wkly.  Rep.  517,  15  Eng.  Reprint  511; 
Philpotts  V.  Evans,  9  L.  J.  Exch.  33,  5  M.  &  W. 
475. 

Canada. —  Chapman  v.  Larin,  4  Can.  Sup. 
Ct.  349;  Moore  r.  Logan,  5  U.  C.  C.  P.  294; 
Brunskill  v.  Mair.  15  U.  C.  Q.  B.  213. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  1098, 
1099. 

The  time  of  the  actual  breach  determines 
the  market  price  and  not  the  time  when  de- 
fendant notified  the  seller  of  his  intention 
not  to  receive  the  goods.  Rhodes  v.  Cleve- 
land Rolling-Mill  Co.,  17  Fed.  426.  And  the 
time  of  commencing  suit  may  under  some  cir- 
cumstances be  regarded  as  the  final  repudia- 
tion and  breach  of  the  contract.  Springfield 
Iron  Co.  V.  Kellev,  1  N.  Y.  Suppl.  351 ;  Roth 
r.  Taysen,  8  Aspin.  120,  73  L.  T.  Rep.  N.  S. 
628. 

Delivery  during  month. —  If  the  goods  are 
to  be  delivered  "  during "  a  certain  month, 
the  market  value  on  the  last  day  of  the 
month  will  be  taken  in  estimating  the  dam- 
ages. J.  P.  Gentry  Co.  Margolius,  110 
Tenn.  669,  75  S.  W.  959. 

Delivery  at  buyer's  option. — Where  a  con- 
tract for  a  sale  of  cattle  required  delivery 
at  a  certain  place  on  a  specified  day  or  within 
a  few  days  thereafter,  the  day  to  be  desig- 
nated by  the  buyer,  but  he  failed  to  name  a 
day,  in  an  action  for  breach  of  the  contract 
the  measure  of  damages  was  the  difference 
between  the  contract  price  and  the  market 
value  of  the  cattle  at  the  place  of  delivery 
on  or  within  a  few  days  after  the  date  speci- 
fied. Bell  V.  Hatfield,  121  Ky.  560,  89  S.  W. 
544,  28  Ky.  L.  Rep.  515,  2  L.'R.  A.  N.  S.  529. 

Postponement  of  delivery. — When  a  vendor 
at  the  request  of  the  purchaser,  who  is  at 
the  time  fixed  for  delivery  unable  to  take  and 
pay  for  the  goods,  withholds  delivery  till 
a  later  date  and  at  the  date  so  fixed  the 
purchaser  refuses  to  accept  deliver^-,  the 
vendor  is  entitled  to  damages  according  to 
the  market  price  at  the  later  date.  Hickman 
Haynes,  L.  R.  10  C.  P.  598.  44  L.  J.  C.  P. 
358,  32  L.  T.  Rep.  N.  S.  S73,  23  Wklv.  Rep. 
S72. 

Delivery  f .  o.  b. —  Tn  an  action  for  broach 
of  an  agreement  by  defendant  to  buy  of  plain- 
tiff one  car  of  bacon  "  f.  o.  b.  Kansas  City." 
the  measure  of  damages,  if  plaintifi'  were  en- 
titled to  recover,  would  bo  the  difference  be- 
tween tlie  contract  price  and  the  market  value 
of  the  bacon  in  Kansas  City  at  the  time  it 
was  to  be  delivered,  together  with  the  cost 
of  ])utting  it  on  the  cars  for  shipment.  Wol- 
dert  Arledoe,  4  Tex.  Civ.  App.  692.  23 
S.  W.  10,-)2. 

54.  Weltner  r.  Riggs.  3  W.  Va.  445. 
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the  market  value  after  the  time  of  dehvery.'^^  The  market  value  means  the  usual 
and  ordinary  selling  price  of  the  goods  at  the  place  of  delivery;  but  if  there  is 
no  market  at  the  place  of  delivery  the  market  value  at  the  nearest  point  where 
there  is  a  market  may  be  taken, and  the  mere  absence  of  an  immediate  demand 
does  not  establish  a  want  of  market  value  but  sales  of  similar  property  within  a 
reasonable  time  may  be  considered  in  determining  such  value. If  the  article 
has  no  market  value  the  measure  of  damages  is  the  difference  between  the  contract 
price  and  the  cost  of  producing  it,^^  but  to  render  such  a  measure  of  damages 
applicable  there  must  be  proof  that  the  goods  have  no  market  value. If  there 
is  no  open  market  for  the  goods  the  difference  between  the  contract  price  and  the 
best  offer  which  could  be  obtained  may  be  taken  as  the  measure  of  damages/^ 
but  this  is  not  necessarily  the  measure  of  damages/^  and  the  cost  of  production 
and  delivery  may  be  substituted  for  the  market  value. ®^  If  the  market  price  at 
the  time  and  place  of  delivery  is  as  high  as  the  contract  price  the  seller  is  entitled 
only  to  nominal  damages. So  also  if  there  is  no  proof  of  the  market  value  or  of 
the  absence  of  such  a  value,  so  as  to  let  in  proof  of  another  standard  of  value, 
plaintiff  js  at  least  entitled  to  nominal  damages;  but  in  the  absence  of  such  proof 
he  cannot  recover  more  than  nominal  damages.''^  The  right  of  the  seller  to  recover 
damages  is  not  affected  by  the  fact  that  after  the  breach  of  the  contract  by  the 
buyer  the  goods  were  destroyed, or  that  some  of  them  were  used  by  the  seller,®* 
(ii)  Goods  to  Be  Procured  or  Manufactured.  Where  the  contract 
is  for  goods  which  are  to  be  purchased  or  procured  by  the  seller,  the  measure 
of  damages  is  ordinarily  the  difference  between  the  contract  price  and  what  it 
would  cost  the  seller  to  procure  them,®^  or  in  other  words  the  profits  which  he  would 
have  made  if  he  had  been  permitted  to  complete  the  contract. '^^  It  is  the  duty  of 
the  seller,  however,  after  the  buyer's  breach  of  the  contract  to  so  act  as  not  unneces- 
sarily to  increase  the  damages. Where  the  contract  is  for  goods  to  be  produced 


55.  Bridgford  v.  Crocker,  60  N.  Y.  627. 

56.  Parlin,  etc.,  Co.  v.  Boatman,  89  Mo. 
App.  43. 

57.  Parlin,  etc.,  Co.  r.  Boatman,  89  Mo. 
App.  43 ;  Halliday  v.  Lesli,  85  Mo.  App.  285 ; 
White  V.  Matador  Land,  etc.,  Co.,  75  Tex. 
465,  12  S.  W.  866.  Compare  Barry  v. 
Cavanagh,  127  Mass.  394. 

58.  Redhead  v.  Wyoming  Cattle  Inv.  Co., 
126  Iowa  410,  102  N.  W.  144. 

59.  Cody  V.  American  Educational  Co.,  131 
111.  App.  240;  Indiana  Canning  Co.  v.  Priest, 
16  Ind.  App.  445,  45  N.  E.  618;  Todd  v. 
Gamble,  148  N.  Y.  382,  42  N.  E.  982,  52 
L.  R.  A.  225  [affirming  74  Hun  569,  26 
N.  Y.  Suppl.  662]  ;  Dolph  v.  Troy  Laundry 
Mach.  Co.,  28  Fed.  553. 

60.  Belle  of  Bourbon  Co.  v.  Leffler,  87  N.  Y. 
App.  Div.  302,  84  IS^.  y.  Suppl.  385. 

61.  Salem  Iron  Co.  v.  Lake  Superior  Con- 
sol.  Iron  Mines,  112  Fed.  239,  50  C.  C.  A. 
213. 

6*2.  Puritan  Coke  Co.  V.  Clark,  204  Pa. 
St.  556,  54  Atl.  350. 

63.  Puritan  Coke  Co.  v,  Clark,  204  Pa. 
St.  556,  54  Atl.  350. 

64.  Hill  V.  McKay,  94  Cal.  5,  29  Pac.  406 
(where  the  contract  price  was  "the  prevail- 
ing market  price");  Foos  v.  Sabin,  84  111, 
564. 

65.  Fell  V.  Muller,  78  Ind.  507;  Halliday 
V.  Lesh,  85  Mo.  App.  285;  Petigor  v.  Ward, 
36  Misc.  (N.  Y.)  816,  74  N.  Y.  Suppl.  867. 

66.  Brown  v.  Trinidad  Asphalt  Mfg.  Co.. 
210  Mo.  260,  109  S.  W.  22. 
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67.  Neal  v.  Shewalter,  5  Ind.  App.  147,  31 
N.  E.  848. 

68.  Mayberry  i\  Lilly  Mill  Co.,  112  Tenn. 
564,  85  S.  W.  401. 

69.  American  Bridge,  etc.,  Co.  v.  BuUen 
Bridge  Co.,  29  Oreg.  549,  46  Pac.  138;  Dan- 
forth  V.  Walker,  37  Vt.  239 ;  Pvoehm  v.  Horst, 
91  Fed.  345,  33  C.  C.  A.  550  {affirming  84 
Fed.  565,  and  affirmed  in  178  U.  S.  1,  20 
S.  Ct.  780,  44  L.  ed.  958]. 

Where  part  of  the  goods  have  been  pur- 
chased by  the  seller  when  notified  by  the 
buyer  not  to  purchase  any  more,  the  measure 
of  damages  as  to  the  balance  still  to  be 
purchased  is  the  difference  between  the  con- 
tract price  and  what  it  would  have  cost  the 
seller  to  procure  them.  Danforth  v.  Walker, 
37  Vt.  239. 

70.  Carolina  Portland  Cement  Co.  r.  Co- 
lumbian Imp.  Co.,  3  Ga.  App.  483,  60  S.  E. 
279 ;  American  Bridge,  etc.,  Co.  v.  Bullen 
Bridge  Co.,  29  Oreg.  549,  46  Pac.  138;  Roehm 
V.  Horst,  91  Fed.  345,  33  C.  C.  A.  550  [af- 
firming 84  Fed.  565,  and  affirmed  in  178 
U.  S.  1,  20  S.  Ct.  780,  44  L.  ed.  958]. 

In  estimating  the  profits  which  the  seller 
would  have  made  he  should  be  charged  with 
all  expenditures  which  he  would  have  been 
required  to  make  in  getting  the  goods  in  hand 
and  ready  for  delivery  to  the  buyer.  River 
Spinning  Co.  v.  Atlantic  Mills,  155  Fed.  466. 

71.  Sonka  v.  Chatham,  2  Tex.  Civ.  App. 
312,  21  S.  W.  948,  holding  that  where  the 
buyer  repudiates  the  contract  before  the 
goods  are  shipped,  the  seller  should  not  ship 
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or  manufactured  by  the  seller,  the  measure  of  damages  has  been  differently  stated 
as  being  the  difference  between  the  contract  price  and  the  cost  of  manufacture 
and  delivery/^  the  difference  between  the  contract  price  and  the  market  value 
of  the  goods, ''^  and  the  profits  which  the  seller  would  have  made  on  the  transac- 
tion,'^ based  upon  the  difference  between  the  contract  price  and  the  cost  of  pro- 
duction."^   The  theory  underlying  all  of  the  decisions,  however,  is  that  the  seller 


them  and  thus  subject  the  buyer  to  increased 
damages  for  transportation  charges  which 
would  not  have  been  a  profit  to  the  seller  if 
the  contract  had  been  carried  out. 

72.  Illinois. —  Kingman  v.  Hanna  Wagon 
Co.,  74  111.  App.  22  [affirmed  in  176  111.  545, 
52  N.  E.  328]. 

loica. —  Kimball  v.  Deere,  108  Iowa  676, 
77  N.  W.  1041. 

Kentucky. —  Ludlow  v.  Peck- Williamson 
Heating,  etc.,  Co.,  116  Ky.  608,  76  S.  W.  377, 
25  Ky.  L.  Rep.  831;  Hauser,  etc.,  Co.  v.  Tate, 
105  ky.  701,  49  S.  W.  475,  20  Ky.  L.  Rep. 
1716;  Nicola  Bros.  Co.  v.  Hurst,  88  S.  W. 
1081,  28  Ky.  L.  Rep.  87. 

Maryland. — 'Eckenrode  r.  Canton  Chemical 
Co.,  55  Md.  51. 

Missouri. —  Chapman  v.  Kansas  City,  etc., 
R.  Co.,  146  Mo.  481,  48  S.  W.  646. 

Netv  York.—  Dryfoos  v.  Uhl.  69  N.  Y.  App. 
Div.  118,  74  N.  Y.  Suppl.  532. 

North  Carolina. —  Cleveland  Canton  Springs 
Co.  V.  Goldsboro  Buggy  Co.,  148  N.  C.  533, 
62  S.  637. 

Pennsylvania. — ■  Mitchell  v.  Baker,  208  Pa. 
St.  377,  57  Atl.  760;  Winslow  Bros.  Co.  v. 
Du  Puy,  208  Pa.  St.  98,  57  Atl.  189:  Puritan 
Coke  Co.  V.  Clark,  204  Pa.  St.  556,  54  Atl. 
350;  Gallagher  v.  Whitney,  147  Pa.  St.  184, 
23  Atl.  560. 

Virginia. —  W^orrell  v.  Kinnear  Mfg.  Co., 
103  Va.  719,  49  S.  E.  988. 

Wisconsin. — 'McCall  Co.  v.  Icks,  107  Wis. 
232.  83  N.  W.  300. 

United  States. —  George  Delker  Co.  v.  Hess 
Spring,  etc.,  Co.,  138  Fed.  647,  71  C.  C.  A. 
97;  Allen  v.  Field,  130  Fed.  641,  65  C.  C.  A. 
19. 

England. — Silkstone,  etc..  Coal,  etc.,  Co.  v. 
Joint  Stock  Coal  Co.,  35  L.  T.  Rep.  N.  S.  668. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1106. 

The  full  contract  price  is  not  a  fair  meas- 
ure of  damages  where  the  order  is  counter- 
manded before  the  work  of  manufacture  is 
begun  as  it  would  give  plaintiff  more  than 
his  actual  damages.  Moline  Scale  Co.  v. 
'Beed,  52  Iowa  307,  3  N.  W.  96,  35  Am.  Rep. 
272. 

73.  Kansas. —  Geiss  v.  Wyeth  Hardware, 
etc.,  Co.,  37  Kan.  130,  14  Pac.  463. 

Maine.— 'Tufts  v.  Grewer,  83  Me.  407,  22 
Atl.  382. 

Missouri. —  Kingsland,  etc.,  Mfg.  Co.  r.  St. 
Louis  Malleable  Iron  Co.,  29  Mo.  App.  526. 

Neto  Yorfc.— Todd  v.  Gamble,  67  Hun  38, 
21  N.  Y.  Suppl.  739. 

North  Carolina. —  Heiser  r.  Mears,  120 
N.  C.  443,  27  S.  E.  117;  Clements  r.  State,  77 
N.  C.  142. 

Texas. —  W.  T.  Adams  Mach.  Co.  r.  Looney, 
(Civ.  App.  1898)  47  S.  W.  671. 


Vermont. —  Rider  r.  Kelley,  32  Vt.  268,  76 
Am.  Dec.  176. 

United  States. —  Southern  Cotton-Oil  Co.  v. 
Heflin,  99  Fed.  339,  39  C.  C.  A.  546;  Dolph 
V.  Troy  Laundry  Mach.  Co.,  28  Fed.  553; 
Mann  v.  U.  S.,  3  Ct.  CI.  404. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1106. 

If  the  article  is  utterly  worthless  in  the 
hands  of  the  seller  and  cannot  be  sold  by 
him  he  is  entitled  to  recover  the  whole  con- 
tract price.    Allen  r.  Jarvis,  20  Conn.  38. 

If  the  goods  have  not  been  shipped  at  the 
time  the  buyer  repudiates  the  contract,  the 
seller  should  not  ship  the  goods  or  proceed 
further  in  performance  of  the  contract,  and 
in  an  action  for  the  breach  the  measure  of 
damages  is  the  difference  between  the  contract 
price  and  the  market  value  of  the  goods  as 
they  were  at  the  time  of  the  breach.  Tufts 
V.  Lawrence,  77  Tex.  526,  14  S.  W.  165; 
W.  T.  Adams  Mach.  Co.  v.  Looney,  (Tex.  Civ. 
App.  1898)  47  S.  W.  671;  Tufts  v.  Stuart, 
(Tex.  App.  1893)  23  S.  W.  834. 

74.  California. —  Upstone  r.  Weir,  54  Cal. 
124;  Hale  v.  Trout,  35  Cal.  229. 

Delaioare. —  Taylor  v.  Trustees  of  Poor,  1 
Pennew.  555,  43  Atl.  613. 

Illinois. —  Beardsley  i'.  Smith,  61  111.  App. 
340;  Thorn  v.  Danzinger,  50  111.  App.  306. 

Nebraska.— Ilsile  v.  Hess,  30  Nebr.  42,  46 
N.  W.  261. 

Texas. —  Sabine  Tram  Co.  v.  Jones,  (Civ. 
App.  1898)  43  S.  W.  90>5. 

Wisconsin. —  Tufts  r.  Weinfeld,  88  Wis. 
647,  60  K  W.  992. 

United  States. —  Lincoln  v.  Levi  Cotton 
Mills  Co.,  128  Fed.  865,  63  C.  C.  A.  333: 
Pittsburgh  Bessemer  Steel  Rail  Co.  i'.  Hinck- 
ley, 17  Fed.  584  [affirmed  in  121  U.  S.  264,  7 
S.  Ct.  875,  30  L.  ed.  967] ;  Moore  r.  U.  S..  17 
Ct.  CI.  17. 

Provisions  of  contract. — Where  a  contract 
for  the  manufacture  and  delivery  of  machin- 
ery provides  that  it  shall  not  be  counter- 
manded except  by  consent  of  the  seller  or 
upon  such  terms  as  will  indemnify  the  seller 
against  loss  of  profits,  expenses,  and  other 
costs  incurred,  the  seller  is  entitled  in  case 
of  a  refusal  on  the  part  of  the  buyer  to  take 
the  machinery  to,  recover  the  profits  which 
he  would  have  made.  Gibbes  Mach.  Co.  v. 
Jolmson,  81  S.  C.  10,  61  S.  E.  1027. 

75.  California.— Bale  v.  Trout,  35  Cal.  220. 
Illinois. —  Beardslev  i\  Smith,  61  111.  App. 

340. 

Nchyasku.—  V{-A\(^  r.  Hess,  30  Xebr.  42,  46 
N.  W.  261. 

Texas. —  Sabine  Tram  Co.  r.  Jones,  (Civ. 
App.  1898)  43  S.  W.  905. 

United  Stales.— Moore,  r.  U.  S.,  17  Ct.  CI. 
17. 

[VIII,  F,  7,  b,  (II)] 


596    [35  Cye.] 


SALES 


is  entitled  to  such  damages  as  will  put  him  in  the  same  position  as  if  he  had  been 
permitted  to  complete  the  contract,'®  which  ordinarily  is  the  difference  between  the 
contract  price  and  what  it  would  have  cost  him  to  furnish  the  goods;  '■  but  the 
proper  measure  of  compensation  varies  according  to  the  facts  and  circumstances 
of  the  particular  case/^  particularly  upon  whether  or  not  the  goods  have  a  market 
value, whether  or  not  they  had  already  been  manufactured  at  the  time  of  the 
buyer's  breach  of  the  contract, and  whether  they  constitute  a  part  of  the  ordi- 
nary commercial  product  of  the  seller's  factory  or  something  to  be  specially  made 
for  the  buyer. If  the  goods  have  already  been  manufactured  at  the  time  of  the 
breach  and  they  have  a  market  value,  the  difference  between  the  contract  price 
and  the  market  value  is  the  proper  measure  of  damages;  but  if  the  goods  have 
not  been  manufactured  the  proper  measure  of  damages  is  the  difference  between 
the  contract  price  and  the  cost  of  manufacturing  them,^^  as  the  seller  is  entitled 
to  the  benefit  of  his  contract  and  to  any  profit  which  he  could  make  by  manu- 


76.  Cody  c.  American  Educational  Co.,  131 
111.  App.  240;  James  H.  Rice  Co.  v.  Pennsyl- 
vania Plate  Glass  Co.,  88  111.  App.  407; 
Gibbes  Mach.  Co.  r.  Johnson,  81  S.  C.  10,  61 
S.  E.  1027;  Hinckley  v.  Pittsburg  Bessemer 
Steel  Co.,  121  U.  S.  264,  7  S.  Ct.  875,  30 
L.  ed.  967;  Allen  v.  Field,  130  Fed.  641,  65 
C.  C.  A.  19;  Roehni  v.  Horst,  91  Fed.  345,  33 
C.  0.  A.  550  ^affirming  84  Fed.  565]; 
Ketcham  v.  U.  S.,  40  Ct.  CI.  220. 

Under  a  continuing  contract  to  purchase 
all  of  the  milk  of  plaintiff  and  his  assignor 
for  a  period  of  five  j^ears,  defendants  having 
repudiated  the  contract,  plaintiff  was  entitled 
to  recover  the  difference  between  the  market 
and  the  contract  price  of  milk  he  would  have 
produced  during  the  contract  period,  regard- 
less of  the  fact  that  after  defendants'  breach 
of  contract  plaintiff  disposed  of  his  milk 
business,  and  was  therefore  unable  thereafter 
to  perform  the  contract  on  his  part.  Brazell 
V.  Cohn,  32  Mont.  556,  81  Pac.  339. 

If  profits  are  ajctually  made  notwithstand- 
ing the  breach  by  the  buyer,  defendant  is  en- 
titled to  have  the  same  set  off  against  plain- 
tiff's estimated  profits  under  the  contract. 
Allen  V.  Field,  130  Fed.  641,  65  C.  C.  A. 
19. 

77.  Missouri. —  Bethold  v.  St.  Louis  Elec- 
tric Constr.  Co.,  165  Mo.  280,  65  S.  W.  784. 

^ew  York. —  Lehmaier  v.  Standard  Spe- 
cialty, etc.,  Co.,  123  N.  Y.  App.  Div.  431,  108 
N.  Y.  Suppl.  402. 

North  Carolina. — ^Cleveland-Canton  Springs 
Co.  V.  Goldsboro  Buggy  Co.,  148  N.  C.  533,  62 
S.  E.  637. 

Pennsylvania. —  Muskegon  Curtain-Roll  Co. 
V.  Keystone  Mfg.  Co.,  135  Pa.  St.  132,  19  Atl. 
1008. 

United  States. —  George  Delker  Co.  v.  Hess 
Spring,  ete.,  Co.,  138  Fed.  647,  71  C.  C.  A. 
97;  United  Engineering,  etc.,  Co.  v.  Broad- 
nax,  136  Fed.  351,  69  G.  C.  A.  177  [affirming 
128  Fed.  649]  ;  Roehm  Horst,  91  Fed.  345, 
33  C.  C.  A.  550  [affirming  84  Fed.  565]. 

78.  Cody  V.  American  Educational  Co..  131 
111.  App.  240:  Southern  Cotton  Oil  Co.  v. 
Heflin,  99  Fed.  339,  39  C.  C.  A.  546;  Ontario 
Lantern  Co.  v.  Hamilton  Brass  Mfg.  Co.,  27 
Ont.  App.  346. 

Statement  of  rule  as  to  the  proper  measure 
of  damages  under  the  different  conditions 
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which  may  arise  in  the  case  of  goods  to  be 
laanufactured  by  the  seller  see  Kingman  r. 
Western  Mfg.  Co.,  92  Fed.  486,  34  0.  C.  A. 
489. 

79.  Cody  V.  American  Educational  Co.,  131 
111.  App.  240;  Todd  v.  Gamble,  148  N.  Y. 
382,  42  N.  E.  982,  52  L.  R.  A.  225 ;  Southern 
Cotton-Oil  Co.  r.  Heflin,  99  Fed.  339,  3!) 
C.  C.  A.  546. 

80.  Isaacs  v.  Terry,  etc.,  Co.,  125  N.  Y. 
App.  Div.  532,  109  JST.  Y.  Suppl.  792  [revers- 
ing 56  Misc.  586,  107  N.  Y.  Suppl.  136]  ; 
River  Spinning  Co.  r.  Atlantic  Mills,  155 
Fed.  466;  Kingman  r.  Western  Mfg.  Co.,  92 
Fed.  486,  34  C.  C.  A.  489. 

81.  Southern  Cotton-Oil  Co.  v.  Heflin,  99 
Fed.  339,  39  C.  C.  A.  546. 

82.  River  Spinning  Co.  v.  Atlantic  Mills, 
155  Fed.  466;  Southern  Cotton-Oil  Co.  r. 
Heflin,  99  Fed.  339,  39  C.  C.  A.  546;  King- 
man V.  Western  Mfg.  Co.,  92  Fed.  486,  34 
C.  C.  A.  489;  Dolph  r.  Trov  Laundry  Mach. 
Co.,  28  Fed.  553. 

83.  Isaacs  v.  Terry,  etc.,  Co.,  125  N.  Y. 
App.  Div.  532,  109  N.  Y.  Suppl.  792  [revers- 
ing 50  Misc.  586,  107  N.  Y.  Suppl.  136]  : 
River  Spinning  Co.  v.  Atlantic  Mills,  155 
Fed.  466. 

If  part  of  the  goods  have  been  manu- 
factured at  the  time  of  the  breach  of  contract 
by  the  buyer,  the  measure  of  damages  as  to 
the  part  completed  is  the  difference  between 
the  contract  price  and  the  market  price,  but 
as  to  the  part  not  manufactured  the  measure 
of  damages  is  the  difference  between  the  con- 
tract price  and  tlie  cost  of  manufaeture. 
Kingman  v.  Western  Mfg.  Co.,  92  Fed.  486.  * 
34  C.  C.  A.  489. 

Procuring  and  use  of  materials. —  If  ma- 
terials have  been  purchased  the  difference  be- 
tween their  market  value  and  their  cost,  if 
the  cost  is  greater  than  the  market  value, 
should  be  added  to  the  actual  cost  of  manu- 
facturing and  delivering  the  goods.  Kingman 
v.  Western  Mfg.  Co.,  92  Fed.  486,  34  C.  C.  A. 
489.  If,  however,  the  seller,  after  breach  of 
contract  by  the  buyer,  uses  the  materials  in 
manufacturing  other  goods  which  are  sold  at 
a  profit,  the  profit  so  realized  should  be  de- 
ducted. Diamond  State  Iron  Co.  v.  San  An- 
tonio, ete.,  R.  Co.,  11  Tex.  Civ.  App.  587,  33 
S.  W.  987. 
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facturing  the  goods  at  a  less  cost  than  the  market  price,  and  on  the  other  hand 
is  not  entitled  to  charge  the  buyer  with  a  loss  which  he  has  not  sustained  in  case 
the  cost  of  manufacture  would  have  been  greater  than  such  price. So  also  if 
the  goods  are  manufactured  for  a  particular  purpose,  or  for  other  reasons  have  no 
general  market  value,  the  rule  of  damages  based  on  the  difference  between  the 
contract  price  and  the  market  value  does  not  apply,  but  the  measure  of  damages 
should  be  the  difference  between  the  contract  price  and  the  cost  of  manufacture.^^ 
If  the  contract  stipulates  for  a  certain  amount  as  liquidated  damages,  such  pro- 
vision will  control. 

(ill)  Effect  of  Resale.  In  the  absence  of  other  evidence  as  to  the  market 
price,  the  price  obtained  on  resale  immediately  or  within  a  reasonable  time  after 
the  breach  of  the  contract  may  be  regarded  as  the  market  price, and  the  seller 


84.  Isaacs  r.  Terrv.  etc.,  Co.,  125  N.  Y. 
App.  Div.  532,  109  K  Y.  Suppl.  792  {revers- 
ing 56  Misc.  586,  107  N.  Y.  Suppl.  136]  ; 
River  Spinning  Co.  r.  Atlantic  Mills,  155  Fed. 
466. 

It  is  not  necessary  for  the  seller  to  manu- 
facture the  goods  and  tender  them  to  the 
buyer  after  the  buyer  has  repudiated  the  con- 
tract, and  then  sue  for  the  difference  between 
the  contract  and  market  prices,  but  he  is  en- 
titled to  recover  the  difference  between  the 
contract  price  and  what  it  would  have  cost 
him  to  manufacture  them.  Hinckley  v.  Pitts- 
burgh Bessemer  Steel  Co.,  121  U.  S.  264,  7 
S.  Ct.  875,  30  L.  ed.  967. 

85.  Kingman  v.  Western  Mfg.  Co.,  92  Fed. 
486,  34  C.  C.  A.  489. 

86.  Kingman  r,  Hanna  Wagon  Co.,  176 
111.  545,  52  N.  E.  328;  Codv  v.  American 
Educational  Co.,  131  111.  App.  240. 

87.  Illinois. —  Kingman  Hanna  Wagon 
Co.,  176  111.  545,  52  N.  E.  328;  Cody  r. 
American  Educational  Co.,  131  111.  App.  240. 

Kansas. —  Geiss  r.  Wyeth  Hardware,  etc., 
Co.,  37  Kan.  130,  14  Pac.  463. 

New  Yorfc.— Todd  v.  Gamble,  148  Y. 
382.  42  N.  E.  982,  52  L.  R.  A.  225  [affirming 
74  Hun  569,  26  N.  Y.  Suppl.  662] ;  Kelso  r. 
Marshall,  24  N.  Y.  App.  Div.  128,  48  N.  Y. 
Suppl.  728. 

North  Carolfka. —  Clements  v.  State.  77 
N.  C.  142. 

Pennsylvania. —  Ridgeway  Dynamo,  etc., 
Co.  t\  Pennsylvania  Cement  Co.,  221  Pa.  St. 
160,  70  Atl.  557,  18  L.  R.  A.  N.  S.  613. 

United  States. —  Yellow  Poplar  Lumber  Co. 
V.  Chapman.  74  Fed.  444,  20  C.  C.  A.  503; 
Olvphant  V.  St.  Louis  Ore,  etc.,  Co.,  28  Fed. 
729;  Cohen  r.  U.  S.,  15  Ct.  CI.  253. 

Although  there  is  a  market  price  for  the 
class  of  goods  manufactured,  the  measure  of 
damages  is  the  difference  between  the  con- 
tract price  and  cost  of  manufacture,  if  the 
general  market  value  has  been  destroyed  by 
the  goods  Itaving  been  made  up  so  as  to 
show  the  name  and  address  of  the  particular 
buyer  for  whom  they  were  manufactured. 
Cody  (\  American  Educational  Co.,  131  111. 
App'.  240. 

Where  a  large  quantity  of  goods  is  ordered 

and  it  appears  that  no  market  could  be 
found  for  such  a  large  quantity  and  that  the 
goods  would  deteriorate  by  beini;  kepi,  the 
seller  is  entitled  to  recover  the  difference 


between  the  contract  price  and  the  cost  of 
production.  Kelso  v.  Marshall,  24  K,  Y". 
App.  Div.  128,  48  N.  Y.  Suppl.  728. 

Where  blocks  of  granite  are  to  be  furnished 
according  to  specifications  given  in  advance, 
and  are  to  be  of  a  particular  kind  from  cer- 
tain quarries,  the  blocks  are  articles  manu- 
factured for  a  particular  purpose  and  not 
such  as  would  have  a  general  market  value, 
so  that  the  measure  of  damages  for  breach  of 
the  contract  should  be  considered  with  refer- 
ence to  the  cost  of  production  and  not  any 
market  value.  Broadnax  r.  United  Engineer- 
ing, etc.,  Co.,  128  Fed.  649  [affirmed  in  136 
Fed.  351,  69  C.  C.  A.  177]. 

Silicate  of  soda,  which  is  usually  sold  by 
the  manufacturer  directly  to  consumers,  no 
stock  being  kept  on  hand,  due  to  difficulty 
in  keeping  the  same  without  deterioration, 
cannot  be  said  to  have  a  "  market  value " 
which  can  be  taken  as  the  criterion  for  esti- 
mating the  damages  for  breach  of  a  contract 
to  purchase  the  same  from  a  manufacturer. 
Todd  v.  Gamble,  148  X.  Y.  382,  42  K  E.  982, 
52  L.  R.  A.  225. 

88.  Tidwell  r.  Southern  Engine,  etc., 
Works,  87  Ark.  52,  112  S.  W.  152. 

89.  California. —  Gibbs  r.  Ranard,  86  Cal. 
531,  25  Pac.  63. 

Kentucky. —  Marshall  v.  Piles,  3  Bush 
249;  Appiegate  r.  Hogan,  9  B.  Mon.  69; 
Sanders  v.  Bond,  66  S.  W.  635,  23  Ky.  L. 
Rep.  2084. 

Massachusetts. — Whitnev  r.  Boardman,  118 
Mass.  242. 

Michigan. —  Madden  r.  Lemke,  86  Mich. 
139,  48  N.  W.  785;  Simons  r.  Ypsilanti 
Paper  Co.,  77  Midi.  185,  43  N.  W.  864. 

New  Yorl: —  Dustan  r.  McAndrew,  44 
N.  Y.  72 ;  Pollen  r.  Le  Rov,  30  N.  Y.  549 ; 
Stengel  r.  TIewit.  37  Misc.  670,  76  N.  Y. 
Suppl.  378;  Pox  r.  Woods,  96  Y.  Suppl. 
117;  Falkenberg  r.  O'Neill.  88  N.  Y.  Suppl. 
378;  Blick  r.  Fabian,  86  N.  Y.  Suppl.  207. 

OK-lahonia. —  Mansur-Tebbetts  Implement 
Co.  V.  Willet,  10  Okla.  383,  61  Pac.  1066, 
construing 'St.  (1893)  c.  26.  §  2628. 

Pennsylvania. —  Girard  Ta^^gart,  5  Serg. 
&  R.  19",  9  Am.  Dec.  327. 

South  Carolina. —  Woods  r.  Cramer,  34 
S.  C.  508,  13  S.  E.  660. 

Tennessee. — Hardwick  r.  American  Can  Co., 
113  Tenn.  657.  88  S.  W.  797;  Cole  v.  Zucar- 
ello,  104  Tenn.  64,  56  S.  W.  850;  Greer  Mach. 
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may  recover  the  difference  between  such  price  and  the  contract  price. The 
price  obtained  on  resale  is  not,  however,  conclusively  the  market  value, especially 
where  the  resale  is  long  after  the  breach, or  in  a  strange  market. It  must 
appear  that  the  seller  used  due  diligence,^*  and  made  all  reasonable  efforts  to 
obtain  the  best  price,  or  that  the  price  obtained  was  a  fair  one.^^  If  the  seller 
elects  to  keep  the  goods  as  his  own  and  sue  the  buyer  for  breach  of  the  contract, 
the  fact  that  he  afterward  resold  the  goods  cannot  be  taken  advantage  of  by  the 
buyer,  although  they  were  resold  for  more  than  the  market  price  at  the  time  of 
the  breach  of  the  contract. 


Co.  V.  McCrarv,  (Ch.  App.  1899)  52  S.  W. 
1027. 

T eccas. —  White  v.  Matador  Land,  etc.,  Co., 
75  Tex.  165,  12  S.  W.  866. 

Virginia. —  American  Hide,  etc.,  Co.  v. 
Chalkley,  101  Va.  458,  44  S.  E.  705. 

Wisconsin. —  Gehl  v.  Milwaukee  Produce 
Co.,  116  Wis.  263,  93  N.  W.  26;  Gelil  v.  Mil- 
waukee Produce  Co.,  105  Wis.  573,  81  N.  W. 
666. 

United  States.— Vo^e  v.  Filley,  9  Fed.  65, 
3  McCrary  190. 

Canada^ — George  v.  Glass,  14  U.  C.  Q.  B. 
514. 

Where  there  is  no  market  the  price  ob- 
tained on  resale  is  evidence  of  the  value  of 
the  goods.  Lever  v.  Dunkirk  Colliery  Co.,  43 
L.  T.  Rep.  N.  S.  706. 

A  sale  of  stock  to  the  highest  bidder  is  a 
fair  basis  upon  which  to  determine  the 
amount  of  damages  sustained  by  a  pur- 
chaser's refusal  to  take  the  stock,  when  at 
the  time  of  the  sale  the  stock  exchange  has 
been  closed  by  order  of  its  governing  com- 
mittee, and  the  sale  is  made  after  proper  no- 
tice to  the  purchaser,  with  opportunity  for 
full  and  open  competition.  Clews  v. 
Jamieson,  182.  U.  S.  461,  21  S.  Ct.  845,  45 
L.  ed.  1183  {reversing  96  Fed.  648,  38 
C.  C.  A.  473]. 

Fraud  of  buyer. — Where  the  buyer  refuses 
to  accept  because  of  delay  in  delivery,  and 
the  delay  was  in  fact  caused  by  the  fraudu- 
lent conduct  of  the  buyer  preventing  deliv- 
ery, the  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  proceeds 
actually  obtained  on  resale  irrespective  of  the 
market  value.  Heidenheimer  v.  Cleveland,  11 
Tex.  Civ.  App.  546,  32  S.  W.  826. 

If  the  goods  are  perishable  the  price  that 
could  be  obtained  on  resale  immediately  after 
the  breach  must  be  taken  as  the  market 
price  and  not  the  value  after  the  goods  —  in 
this  case  fruit  —  had  become  decayed.  Tustin 
Fruit  Assoc.  v.  Earl  Fruit  Co.,  (Cal.  1898) 
53  Pa.  693. 

Sale  at  request  of  buyer. — Whether  the  con- 
tract is  for  the  sale  of  goods  or  for  manu- 
facture and  sale,  if  the  purchaser  has  broken 
it  by  refusing  to  receive  further  shipments 
and  has  requested  the  seller  to  sell  the  goods 
for  the  best  price  obtainable,  and  he  has  done 
so,  the  seller's  measure  of  damages  is  the  dif- 
ference between  the  price  obtained  and  the 
contract  price.  Penn.  Plate  Glass  Co.  v. 
James  H.  Rice  Co.,  216  111.  567,  75  N.  E.  246 
[affirming  88  111.  App.  407,  117  111.  App. 
356]. 
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90.  Kentucky. — Applegate  v.  Hogan,  9 
B.  Mon.  69;  Sanders  v.  Bond,  66  S.  W.  635, 
23  Ky.  L.  Rep.  2084. 

Michigan. —  Madden  v.  Lemke,  86  Mich. 
139,  48  N.  W.  785. 

North  Carolina. —  Clifton  r.  Newsom,  46 
N.  C.  108. 

Pennsylvania. —  McCombs  r.  McKenna,  2 
Watts  &  S.  216,  37  Am.  Dec.  505. 

South  Carolina. —  Woods  v.  Cramer,  34 
S.  C.  508,  13  S.  E.  660. 

Texas. —  White  v.  Matador  Land,  etc.,  Co., 
75  Tex.  465,  12  S.  W.  866. 

United  States. —  Benjamin  v.  Malonev,  155 
Fed.  494. 

Expenses  of  resale  see  infra,  VIII,  F,  7, 

b,  (IV). 

Where  plaintiffs  subscribed  for  stock  of  a 

corporation,  at  the  request  of  defendant,  and 
on  his  agreement  to  take  it  if  plaintiffs  did 
not  want  it,  it  was  held  that  defendant  was, 
for  breach  of  his  agreement,  liable  to  plain- 
tiffs for  the  difference  between  what  they  had 
to  give  for  it  and  what  they  subsequently 
sold  it  for.  Herd  v.  Thompson.  149  Pa.  St. 
434,  24  Atl.  282. 

91.  Wilbor  v.  McGillicuddy,  3  La.  382; 
Gray  r.  New  Jersey  Cent.  R.  Co..  82  Hun 
(N.  Y.)  523,  31  N.  Y.  Suppl.  704;  Andrews 
V.  Hoover,  8  Watts  (Pa.)  239. 

92.  Lawrence  Canning  Co.  v.  H.  D,  Lee 
Mercantile  Co.,  5  Kan.  App.  77,  48  Pac.  749; 
Brownlee  v.  Bolton,  44  Mich.  218,  6  N.  W. 
657;  Pickering  v.  Bardwell,  21  Wis.  562; 
Roth  V.  Taysen,  8  Aspin.  120,  73  L.  T.  Rep. 
N.  S,  628.  See  also  Furstenburg  v.  Fawsett, 
61  Md.  184;  American  Cotton  Co.  v.  Herring, 
84  Miss.  693,  37  So.  117. 

93.  Lawrence  Canning  Co,  v.  H.  D.  Lee 
Mercantile  Co.,  5  Kan.  App.  77,  48  Pac.  749; 
Chapman  v.  Ingram,  30  Wis.  290. 

94.  Gehl  V.  Milwaukee  Produce  Co.,  105 
Wis.  573,  81  K  W.  666. 

95.  T.  B.  Scott  Lumber  Co.  v.  Hafner- 
Lothman  Mfg.  Co.,  91  Wis.  667.  65  N.  W. 
513. 

If  the  goods  are  resold  without  notice  to 

the  buyer,  the  measure  of  the  seller's  dam- 
ages is  the  difference  between  the  contract 
price  and  the  market  value  of  the  goods  at 
the  time  and  place  of  delivery,  although  they 
may  have  brought  less  than  their  market 
value  at  the  resale.  Nelson  v.  Hirsch,  etc.. 
Iron,  etc.,  Co.,  102  Mo.  App.  498,  77  S.  W. 
590. 

96.  Bridgford  v.  Crocker,  60  N.  Y.  627, 
holding  that,  although  the  goods  were  resold 
for  more  than  the  market  value,  the  seller  is 
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(iv)  Expenses.  The  expenses  incurred  by  the  seller  by  reason  of  the  breach 
of  the  contract  may  generally  be  recovered  as  part  of  the  damages,®^  such  as  extra 
expense  mcurred  by  reason  of  defendant's  representations  that  he  is  ready  for 
delivery,  followed  by  repudiation/^  expense  of  resale/^  and  expense  for  the  keep 
of  animals  for  a  reasonable  time  in  anticipation  of  a  resale.^  If,  however,  there 
is  a  market  price  at  the  time  of  delivery  the  seller  cannot  charge  the  buyer  with 
the  expense  of  keeping  the  goods  in  order  to  take  advantage  of  a  rise  in  the  market,^ 
and  generally  where  the  care  of  the  goods  is  for  the  seller's  own  benefit  he  cannot 
recover  the  expense  thereof.^  If  there  is  no  market  at  the  place  of  deliveiy  and 
the  value  at  the  nearest  market  is  taken,  the  cost  of  transportation  maybe  added.* 
The  seller  may  also  recover  freight  advanced  which  by  the  terms  of  the  contract 
the  buyer  was  to  pay.^  If  the  goods  are  to  be  manufactured  the  seller  may  also 
recover  for  the  cost  of  special  tools  made  for  that  purpose.^  Defendant  is  entitled 
to  an  allowance  for  the  expenses  incident  to  the  seller's  performance  of  the  con- 
tract where  his  refusal  is  in  time  to  prevent  performance ;  ^  and  if  as  a  part  of  the 
contract  of  sale  of  a  machine  the  seller  was  to  furnish  repairs  for  a  specified  time, 
the  value  of  such  repairs  should  be  deducted  from  the  amount  of  damages.^ 

(v)  Where  Title  Has  Passed.  Where  the  performance  by  the  seller  is 
complete  so  as  to  pass  title  to  the  goods  to  the  buyer,  the  measure  of  damages 
is  the  contract  price.  ^ 

(vi)  Computation  of  Damages.  If  the  quantity  of  goods  to  be  furnished 
under  the  contract  is  susceptible  of  exact  proof,  such  proof  must  be  made  and 
the  damages  computed  upon  this  basis;  but  if  not  susceptible  of  exact  proof, 
the  quantity  may  be  estimated  and  the  damages  computed  according  to  such 
estimate."    If  the  contract  fixes  a  maximum  and  minimum  limit  of  quantity, 


entitled  to  recover  as  damages  for  breach  of 
the  contract  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time 
fixed  for  delivery. 

97.  Halliday  v.  Lesh,  85  Mo.  App.  285; 
Chapman  v.  Larin,  4  Can.  Sup.  Ot.  349.  See 
also  Ellithorpe  Air  Brake  Co.  v.  Sire,  41 
Fed.  662. 

98.  Gleckler  V.  Slavens,  5  S.  D.  364,  59 
N.  W.  323;  Alleghany  Iron  Co.  v.  Teaford, 
06  Va.  372,  31  S'.  E.  525. 

99.  Massachusetts. — Whitney  v.  Boardman, 
118  Mass.  242. 

New  Yor/b.— Pollen  v.  Le  Roy,  30  y. 
549. 

Tennessee. —  Hardwick  v.  American  Can 
Co.,  113  Tenn.  657,  88  S.  W.  797. 

Virginia. —  American  Hide,  etc.,  Co.  V. 
Chalkley,  101  Va.  458,  44  S.  E.  705. 

United  mates. —  Pope  v.  Filley,  9  Fed.  65, 
3  McCrary  190. 

Effect  of  resale  generally  see  supra,  VIII, 
F,  7,  b,  (III). 

1.  McCracken  v.  Webb,  36  Iowa  551. 

2.  Thurman  v.  Wilson,  7  111.  App.  312. 
See  also  Mexico  First  Nat.  Bank  v.  Ragsdale, 
171  Mo.  168,  71  S.  W.  178. 

3.  Putnam  v.  Glidden,  159  Mass.  47,  34 
N.  E.  81,  38  Am.  St.  Rep.  394;  Dreyfuss  v. 
Foster,  3  N.  Y.  Suppl.  54. 

4.  Halliday  r.  Lesh,  85  Mo.  App.  285; 
White  V.  Matadoi-  Land,  etc.,  Co.,  75  Tex. 
465,  12  S.  W.  866. 

5.  Minneapolis  Threshing  j\Iach.  Co.  f.  Mc- 
Donald, 10  N.  D.  408,  87  N.  W.  993. 

6.  Crocker  r.  Field's  Biscuit,  etc.,  Co.,  93 
Cal.  532,  29  Pac.  225.  Compare  Upstone  v. 
Weir,  54  Cal.  124. 


7.  Windmuller  v.  Pope,  107  N.  Y.  674,  14 
N.  E.  436;  Allen  v.  Field,  130  Fed.  641,  65 
C.  C.  A.  19;  Newark  City  Ice  Co.  v.  Fisher, 
76  Fed.  427,  22  C.  C.  A.  261. 

8.  Ludlow  f.  Peck-Williamson  Heating, 
etc.,  Co.,  116  Ky.  608,  76  S.  W.  377,  25  Ky. 
L.  Rep.  831. 

9.  Dowagiac  Mfg.  Co.  v.  Higinbotham,  l5 
S.  D.  '547,  91  N.  W.  330.  See  also  Tufts  r. 
Poness,  32  Out.  51;  Phillips  v.  Merritt,  2 
U.  C.  C.  P.  513. 

On  a  sale  of  stock  if  the  seller  has  actually 
transferred  the  stock  on  the  books  of  the 
corporation  so  as  to  lose  title  the  measure 
of  damages  is  the  contract  price.  Thompson 
V.  Alger,  12  Mete.  (Mass.)  428. 

Where  goods  are  sold  and  part  payment 
made  and  the  contract  provides  that  they 
are  to  be  delivered  as  required  by  the  buyer 
and  that  if  the  delivery  is  not  required  by  a 
certain  date  they  shall  be  paid  for  on  that 
date,  and  a  delivery  is  not  required  by  such 
date  and  the  seller  is  ready  and  Avilling  to 
deliver,  he  may  recover  the  contract  price 
and  not  merely  the  damages  sustained  by 
reason  of  the  i)reach  of  the  contract.  Dun- 
lop  V.  Grote,  2  C.  &  K.  153,  61  E.  C.  L. 
153. 

10.  McCall  Co.  r.  Icks,  107  Wis.  232.  83 
N.  W.  300. 

11.  Fletcher  r.  Jacob  Dold  Packiiior  Co.,  41 
N.  Y.  App.  Div.  30,  58  N.  Y.  Suppl. ^612  [af- 
firmed In  169  N.  Y.  571.  61  N.  E.  1129]. 
iiolding  that  where  the  contract  was  for  a 
certain  luiniber  of  unidentified  beef  cattle  of 
a  class  known  as  "  eannors.''  to  be  paid  for 
at  a  certain  rate  per  pound  for  the  dressed 
carcasses,  and  tlie  buyer  repudiated  the  con- 
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but ,  any  amount  in  excess  of  the  minimum  is  to  be  furnished  only  at  the  request 
of  the  buyer,  and  the  contract  is  broken  before  the  minimum  quantity  has  been 
furnished,  the  computation  should  be  based  on  the  minimum  quantity. If 
articles  of  different  qualities  are  to  be  furnished  at  the  option  of  the  buyer,  it  is 
not  error  to  instruct  the  jury  that  the  computation  should  be  based  on  the  assump- 
tion that  the  buyer  would  select  those  on  which  the  seller  would  have  realized 
the  least  profit;  but  where  the  contract  is  that  the  buyer  shall  purchase  from 
the  seller  at  certain  prices  all  the  goods  used  by  the  former  in  his  business,  and 
the  buyer  breaks  the  contract  by  purchasing  from  others,  the  damages  may  be 
assessed  according  to  the  amounts  and  the  qualities  so  purchased  which  could 
have  been  furnished  by  the  seller.^*  Where  the  contract  price  was  to  be  an  agreed 
amount  less  than  the  price  in  a  certain  market,  the  market  quotations  published 
in  a  newspaper  of  recognized  authority  may  be  used  as  a  basis  in  the  computa- 
tion of  damages. Interest  is  allowable  as  an  element  of  plaintiff's  damages.^^ 

e.  Failure  to  Give  Note  or  Other  Property  For  Price.  On  the  breach  by  the 
buyer  of  his  agreement  to  give  a  note  for  the  price  the  measure  of  damages  is 
the  full  price  of  the  goods. If  the  agreement  is  to  give  property  in  payment, 
on  a  breach  thereof  the  measure  of  damages  is  the  value  of  the  property.^^ 

8r  Trial  —  a.  Questions  For  Jury.  If  there  is  sufficient  evidence  to  warrant 
its  submission  to  the  jury,^^  and  the  evidence  is  conflicting  or  different  conclu- 
sions might  reasonably  be  drawn  therefrom,  it  is  for  the  jury  to  determine  any 
material  issue  of  fact  to  which  such  evidence  relates,"^  such  as  whether  there  was 
a  sufficient  performance  by  plaintiff  or  offer  to  deliver  the  goods,^^  whether  the 
buyer  refused  to  accept  the  goods,^^  what  constitutes  a  reasonable  time  for  accept- 
ance,^* whether  there  had  been  any  modification  of  the  contract,^^  whether  the 
goods  were  defective  or  not  according  to  the  contract,^^  whether  a  resale  of  the 
goods  was  fairly  conducted,-'  what  was  the  market  value  of  the  goods,^*  and  the 
amount  of  damages  to  which  plaintiff  is  entitled.^^  Where  letters  written  by 
defendant  are  rehed  on  by  plaintiff  as  constituting  a  refusal  to  accept  the  goods, 


tract  and  refused  to  receive  any  cattle,  the 
jury  might  estimate  the  weight  according  to 
the  testimony  of  witnesses  as  to  the  average 
weight  of  the  dressed  carcasses  of  cattle  of 
this  class  and  compute  the  damages  accord- 
ingly. 

12.  Ready  v.  J.  L.  Fulton  Co.,  179  N.  Y. 
399.  72  K  E.  317. 

13.  Kimball  v.  Deere,  108  Iowa  676,  77 
W.  1041. 

14.  Brush  Electric  Co.'s  Appeal,  9  Pa.  Cas. 
37,  11  Atl.  654. 

15.  Nash  V.  Classen,  163  111.  409,  45  N.  E. 
276  [aff.rming  55  111.  App.  356]. 

16.  MeCall  Co.  v.  Icks,  107  Wis.  232,  83 
N.  W.  300. 

17.  Indiana. —  Carnahan  v.  Hughes,  108 
Ind.  225,  9  N.  E.  79. 

Icnoa. —  Hayden  r.  Reynolds,  54  Iowa  157, 
6  N.  W.  180. 

Massachusetts, —  Worthy  i\  Jones,  11  Gray 
168,  71  Am.  Dec.  696. 

Missouri. — ^Aultman  v.  Daggs,  50  Mo.  App. 
280. 

Pennsylvania. —  Rinehart  v.  Olwine,  5 
Watts  &  S.  157. 

Texas  — Young  v.  Dalton,  83  Tex.  497,  18 
S.  W.  819:  Parks  r.  O'Connor,  70  Tex.  377, 
8  S.  W.  104. 

18.  Lindsey  v.  Gordon,  13  Me.  60;  Lyles 
V.  Lyles.  6  Harr.  &  J.  (Md.)  273. 

19.  Lekas  v.  Schwartz,  56  Misc.  (N.  Y.) 
594,  107  N.  Y.  Suppl.  145. 
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20.  Lekas  v.  Schwartz,  56  Misc.  (N.  Y.) 
594,  107  N.  Y.  Suppl.  145;  Blair  v.  Ford 
China  Co.,  26  Pa.  Super.  Ct.  374. 

21.  Baylis  v.  Weibezahl,  42  Misc.  (N.  Y.) 
178,  85  N.  Y.  Suppl.  355. 

22.  Sloss  Iron,  etc.,  Co.  v.  Jackson  Archi- 
tectural Iron  Works,  103  N.  Y.  App.  Div. 
316,  92  N.  Y.  Suppl.  1056. 

23.  Lekas  v.  Schwartz,  56  Misc.  (N.  Y.) 
594,  107  K  Y.  Suppl.  145. 

24.  Dunn  v.  Mayo  Mills,  134  Fed.  804,  67 
C.  C.  A.  450. 

25.  Phillips  V.  Arguimbau,  59  N.  Y.  Super. 
Ct.  189,  13  N.  Y.  Suppl.  605. 

26.  Lekas  v.  Schwartz,  56  Misc.  (N.  Y.) 
594,  107  N.  Y.  Suppl.  145. 

27.  Fox  V.  Woods,  96  N.  Y.  Suppl.  117. 

28.  Lekas  v.  Schwartz,  56  Misc.  (N.  Y.) 
594,  107  N.  Y.  Suppl.  145. 

29.  Dryfoos  v.  Uhl,  69  N.  Y.  App.  Div. 
118,  74  N.  Y.  Suppl.  532;  Fox  v.  Woods,  94 
N.  Y.  Suppl.  344;  Allen  v.  Field,  130  Fed. 
641,  65  C.  C.  A.  19. 

When  there  is  a  conflict  of  testimony  as 
to  the  controlling  facts  which  must  deter- 
mine whether  goods  are  made  for  a  particu- 
lar person,  and  to  answer  only  a  specific 
contract,  or  are  merely  general  merchandise 
in  the  market,  the  disputed  facts,  if  they  are 
to  have  any  bearing  on  the  measure  of  dam- 
ages, must  be  submitted  to  the  jury  for  their 
determination.  Blair  v.  Ford  China  Co.,  26 
Pa.  Super.  Ct.  374. 
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the  question  whether  they  should  be  so  construed  is  for  the  jury  if  the  interpre- 
tation tiiereof  involves  the  consideration  of  extraneous  facts.^^  That  a  witness 
/or  plamtiff  testified  to  a  fact  alleged  by  defendant  in  his  answer  does  not  make  it 
an  admitted  fact  which  need  not  be  submitted  to  the  jmy.^^ 

b.  Instructions.  The  instructions  in  an  action  for  damages  for  breach  of 
contract  by  the  buyer  should  conform  to  the  pleadings  and  issues  raised  thereby,^- 
and  to  the  evidence,^^  and  should  be  sufficiently  certain  and  exphcit  fairly  to 
present  the  issues.^*  If  there  has  been  a  resale  of  the  goods  the  court  should 
instruct  the  jury  as  to  the  standard  of  diligence  in  making  such  sale.^^  The 
instructions  must  not  be  misleading/^  or  invade  the  province  of  the  jury;^^  or 
on  the  other  hand  submit  to  the  jury  a  question  of  law.^^ 

e.  Verdict  and  Findings.  A  verdict  cannot  be  sustained  which  is  clearly 
against  the  evidence  and  inconsistent  therewith,  which  is  based  upon  an  errone- 
ous estimate  as  to  the  quantity  of  goods  to  be  delivered  under  the  contract,^ 
or  which  shows  that  the  juiy  misunderstood  the  case  and  the  instructions  of  the 
court. The  absence  of  a  finding  on  an  immaterial  issue  is  not  ground  for  objec- 
tion where  the  material  facts  are  covered  by  the  findings.*^ 


Whether   expenses   were   reasonable  and 

proper  elements  of  damage  is  for  the  jury. 
Fox  V.  Woods,  96  N.  Y.  Suppl.  117. 

30.  Western  Mfg.  Co.  v.  Kingman,  112  Fed. 
246,  50  C.  C.  A.  221. 

.  31.  Brooke  v.  Hill,  65  S.  C.  142,  43  S.  E. 
390. 

32.  Baldwin  v.  Napa,  etc.,  Wine  Co.,  1  Cal. 
App.  215,  81  Pac.  1037;  Stafford  v.  Christian, 
(Tex.  Civ.  App.  1904)  79  S.  W.  595;  Gehl 
V.  Mihvaukee  Produce  Co.,  105  Wis.  573,  81 
X.  W.  666. 

Where  it  is  conceded  at  the  trial  that  the 
proper  method  of  delivery  was  by  tendering 
actual  delivery  of  the  goods,  a  refusal  to  in- 
struct the  jury  that  a  tender  of  warehouse 
leceipts  was  not  sufi].eient  is  error.  Grehl  v. 
Milwaukee  Produce  Co.,  116  Wis.  263,  93 
K  W.  26. 

Under  general  issue. —  In  an  action  by  a 
seller  against  the  buyer  for  failure  to  ac- 
cept goods  purchased,  an  instmction  that  it 
is  necessary  for  the  seller  to  prove  readiness 
to  deliver  is  not  objectionable,  as  not  corre- 
sponding to  the  issues  in  the  case;  there  be- 
ing a  plea  of  the  general  issue,  although  tne 
principal  defense  was  an  affinnative  one  of 
rescission.  Iroquois  Furnace  Co.  v.  Bignall 
Hardware  Co.,  201  111.  297,  66  N.  E.  237 
[affirming  102  111.  App.  68]. 

Harmless  error. — 'In  an  action  against  a 
vendee  for  breach  of  a  contract  of  sale,  where 
the  time  of  delivery  is  not  in  issue,  an  in- 
struction that  defendant  waived  the  contract 
time  for  delivery  is  harmless.  Breneman 
Kilgore,  {Tex.  Civ.  App.  1896)  35  S.  W.  202. 

33.  Baird  v.  Pratt,  6  Indian  Terr.  38,  89 
S.  W.  648;  Redhead  r.  Wyoming  Cattle  Inv. 
Co.,  126  Iowa  410,  102  N.  W.  144. 

Slight  evidence  is  sufficient  to  justify  an  in- 
struction. Carpenter  v.  Virginia-Carolina 
Chemical  Co.,  98  Va.  177,  35  S.  E.  358. 

34.  Jackson  r.  Du  Quoin  Coal  Min.  Co., 
194  111.  177.  62  N.  E.  540;  Walter  Victor 
C.  Bloerle  Co.,  94  Md.  80,  50  Atl.  433:  Nor- 
folk, etc.,  R.  Co.  v.  Duke.  107  Va.  764,  60 
I^.  E.  96;  Carpenter  r.  Virginia-Carolina 
(  hemical  Co.,  98  Va.   177,  35  S.  E.  358; 


Gehl  V.  Milwaukee  Produce  Co.,  116  Wis.  263. 
93  N.  W.  26. 

Sufficiency  of  the  instructions  to  cover  the 
issues  see  Schaaf  v.  Hamilton,  2  Nebr.  (Un- 
off.)  577,  89  N.  W.  614;  Coxe  v.  Singleton, 

139  N.  C.  361,  51  S.  E.  1019;  Gehl  v.  Mil- 
waukee Produce  Co.,  105  Wis.  573,  81  N.  W. 
666;  Alden  Speare's  Sons  Co.  r.  Hubinger, 
129  Fed.  538,  64  C.  C.  A.  68. 

35.  Gehl  V.  Milwaukee  Produce  Co.,  105 
Wis.  573,  81  N.  W.  666. 

36.  Gehl  i\  Milwaukee  Produce  Co.,  116 
Wis.  263,  93  K  W.  26. 

37.  Schofield  v.  Conley,  127  Mich.  712,  86 
N.  W.  129;  Western  Mfg.  Co.  v.  Kingman, 
112  Fed.  246,  50  C.  C.  A.  221. 

A  mere  expression  of  opinion  by  the  court 
in  its  charge  as  to  some  issue  of  fact  arising 
in  the  case  is  not  reversible  error  if  the  jury 
is  ultimately  left  at  full  liberty  to  determine 
such  issue.  Alden  Speare's  Sons  Co.  v. 
Hubinger,  129  Fed.  538,  64  C.  C.  A.  68. 

Preponderance  of  evidence. —  An  instruction 
that  if  the  evidence  is  evenly  balanced,  or 
preponderates  in  favor  of  defendant,  plaintiff 
cannot  recover,  is  not  objectionable,  a*  re- 
quiring plaintiff  to  disprove  the  affirmative 
defense  of  rescission,  in  view  of  a  further  in- 
struction that,  in  order  to  avail  itself  of  that 
defense,  defendant  must  show  rescission  by 
a  preponderance  of  the  evidence.  Iroquois 
Furnace  Co.  r.  Bignall  Hardware  Co..  201 
111.  297,  66  N.  E.  237  [affirminq  102  111.  App. 
681. 

38.  Walter  r.  Victor  C.  Bloede  Co.,  94  Md. 
80,  50  Atl.  433. 

39.  Falkenberg  r.  O'Xoill.  88  N".  Y.  Suppl. 
378. 

40.  Bedell  r.  Kowalskv.  99  Cal.  236,  33 
Pac.  904. 

41.  Falkenberg  r.  O'Neill.  88  X.  Y.  Suppl. 
378. 

42.  Peterson  r.  Mineral  King  Fruit  Co., 

140  Cal.  624.  74  Pac.  162  holding  that  the 
absence  of  findings  that  the  goods  were  graded 
as  provided  in  the  contract  of  sale,  and  were 
tendered  at  the  place  specified,  is  immaterial, 
where  the  court  finds  that  the  refusal  to  ac- 
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IX.  REMEDIES  OF  BUYER. 
A.  Recovery  of  Price  —  l.  Right  of  Action  —  a.  In  General.  The  buyer 
of  goods  may,  on  certain  grounds/^  and  upon  compliance  with  certain  condi- 
tions/* recover  from  the  seller  money  paid  or  advanced  upon  the  purchase-price. 
Where  there  has  been  no  completed  and  binding  contract  of  sale,  money  advanced 
in  anticipation  of  the  making  of  such  a  contract  may  be  recovered,^^  and  there 
may  be  a  recovery  of  money  paid  under  a  mutual  mistake  of  the  parties.*^  So 
also  if  the  goods  are  lost  or  destroyed  while  the  contract  is  still  executory  and  the 
title  remains  in  the  seller,  the  buyer  may  recover  money  paid  or  advanced  to  the 
seller.*^ 

b.  Failure  of  Consideration.  The  purchase-money  paid  by  the  buyer  may  be 
recovered  back  if  there  is  a  total  failure  of  consideration,  by  reason  of  a  failure 
of  title/^  or  because  the  goods  are  wholly  worthless    or  had  been  destroyed  prior 


eept  was  based  solely  on  the  groimd  tliat  the 
goods  were  not  sound,  merchantable,  and  of 
proper  quality. 

43.  See  infra,  IX,  A,  1,  b,  e,  d,  e,  f,  g,  h,  i. 

44.  Conditions  precedent  see  infra,  IX,  A,  3. 

45.  Smith  r.  Weaver,  90  111.  392. 

46.  Norton  v.  Bohart,  105  Mo.  615,  16 
S.  W.  598;  Ketchum  v.  Catlin,  21  Vt.  191. 

Mistake  as  to  the  subject-matter. —  Money 
paid  by  a  buyer  of  goods  to  the  seller  in  pay- 
ment of  the  price,  under  the  mutual  mistake 
that  the  property  existed  at  a  certain  place, 
may  be  recovered  by  the  buyer  in  an  action 
for  money  had  and  received.  Ketchum  v. 
Catlin,  2l' Vt.  191. 

Payment  in  excess  of  purchase-price  by 
mistake  see  infra,  IX,  A,  1,  f, 

.47.  Powers  v.  X^owles,  42  Colo.  442,  94 
Pac.  347;  Joyce  r.  Adams,  8  N.  Y.  291  [re- 
versing 2  Sandf.  1]  ;  Haldeman  v.  Duncan, 
51  Pa.  St.  66;  Williams  v.  Allen,  10  Humphr. 
(Tenn.)  337,  51  Am.  Dec.  709.  See  also  in- 
fra, IX,  A,  1,  d. 

But  if  the  title  has  passed  so  as  to  place 
the  goods  at  the  risk  of  the  buyer,  he  can- 
not recover  where  the  loss  was  not  due  to 
any  negligence  on  the  part  of  the  seller. 
Waldron  f.  Chase,  37  Me.  414,  59  Am.  Dec. 
56. 

48.  Kentucky. —  Cook  v.  Redman,  2  Bush 
52. 

Maine. —  Kneeland  r.  Willard,  59  Me.  445, 
smuggled  property. 

Missouri. —  Porth  v.  Lux,  40  Mo.  App.  162, 
stolen  property. 

Neiu  York.-^  Wolf  t.  Michael,  21  Misc.  86, 
46  N.  Y.  Suppl.  991. 

Rhode  Island. —  Peckham  v.  Kiernan,  13 
R.  I.  354. 

Tennessee. —  Charlton  v.  Lay,  5  Humphr. 
496. 

See  13  Cent.  Dig.  tit.  "Sales,"  §§  1115, 
1122. 

Failure  of  title  to  a  part  of  the  goods  will 

not  justify  a  recovery  of  the  whole  of  the 
purchase-price  where  the  contract  is  sepa- 
rable as  to  the  goods.  Leary  v.  Hegeman,  28 
Misc.  (N.  Y.)  195.  59  N.  Y.  Suppl.  59.  But 
the  price  may  be  recovered  as  to  that  part 
the  title  to  which  has  failed.  Brown  v. 
Woods,  3  Coldw.  (Tenn.)  182;  Routh  v, 
Caron,  64  Tex.  289. 

fix,  A,  1,  a] 


Knowledge  of  buyer. —  One  who  purchases 
lithographs  and  pays  a  part  of  the  price, 
knoMdng  that  the  lithographs  infringe  copy- 
rights and  will  be  seized  before  delivery, 
cannot  recover  the  purchase-money  on  the 
ground  of  mistake  merely  because  he  thought 
his  money  would  be  returned,  as  the  mistake 
is  one  of  law.  Leary  v.  Hegeman,  28  Misc. 
(N.  Y.)  195,  59  N.  Y.  Suppl.  59. 

A  purchaser  of  crops  from  a  tenant  without 
the  landlord's  consent  as  required  by  Gen. 
St.  (1889)  par.  3620,  who  is  restrained  by 
the  landlord  from  removing  &ame,  may  re- 
cover, from  the  tenant  or  his  estate,  the 
amount  paid.  Mabry  v.  Harp,  53  Kan.  398, 
36  Pac.  743. 

Seizure  for  non-payment  of  duties. —  WTiere 
after  a  sale  of  goods  the  goods  are  seized  by 
the  government  for  the  non-payment  of  im- 
port duties  by  the  seller  and  are  condemned 
and  confiscated,  the  buyer  may  recover  from 
the  seller  the  price  paid.  Hamrah  v.  Maloof, 
127  X.  Y.  App.  Div.  331,  111  N.  Y.  Suppl. 
509. 

49.  Colorado. —  Jones  v.  Hayden,  3  Colo. 
App.  305,  33  Pac.  76. 

Illinois. —  Tyler  v.  Bailey,  71  111.  34. 

Kentucky. —  Robinson  v.  Bright,  3  Mete. 
30. 

Michigan. —  Murphy  v.  McGraw,  74  Mich. 
318,  41  X.  W.  917. 

T<Iev:  Jersey. —  Wood  v.  Sheldon,  42  X.  J.  L. 
421,  36  Am.  Rep.  523. 

iVety  Yor/j.— Stone  v.  Frost,  61  X.  Y.  614. 

'North  Carolina. —  Page  r.  Einstein,  52 
N.  C.  147. 

Tennessee. —  Boyd  v.  Anderson,  1  Overt. 
438,  3  Am.  Dec.  762. 

Wisconsin. —  Lawton  v.  Howe,  14  Wis.  241. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  1115, 
1122. 

Counterfeit  land  warrants. —  Where  land 
warrants  prove  to  be  counterfeit,  the  buyer 
may  recover  the  purchase-price,  and  if  he  is 
afterward  required  to  procure  other  warrants 
in  lieu  of  the  counterfeit  warrants  his  right 
of  recovery  is  not  affected  by  the  fact  that 
the  warrants  were  received  as  genuine  by  the 
government  officials  in  the  entry  of  lands  and 
subsequently  by  issuing  patents  therefor. 
Tyler  v.  Bailey,  71  111.  34. 

Warrants  void  on  face. —  One  who  pur- 
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to  the  contract  of  sale ;  but  the  mere  fact  that  the  goods  are  worth  less  than  the 
contract  price  is  not  such  a  failure  of  consideration  as  will  support  a  recovery  of 
the  excess  of  the  price  over  the  value.^^ 

e.  Misrepresentation  and  Fraud.  If  the  purchase  was  induced  by  fraud  of 
the  seller,  the  buyer  may  on  rescission  of  the  sale  recover  back  the  price  paid/'- 

d.  Non-Delivery  of  Goods.  The  buyer  may  recover  the  price  or  portion 
thereof  that  he  has  paid  on  the  failure  of  the  seller  to  deliver  the  goods,^^  although 
the  failure  was  due  to  causes  beyond  the  seller's  control;  and  the  fact  that  the 
property  was  destroyed  or  lost  does  not  affect  his  right,^^  unless  the  title  to  the 
goods  had  passed  so  as  to  place  them  at  the  risk  of  the  buyer.^®  There  can,  how- 
ever, be  no  recovery  if  the  failure  to  deliver  was  due  to  the  interference  of  the 


chases  county  warrants  which  show  on  their 
face  that  they  were  issued  in  violation  of 
law  cannot  recover  the  purchase-price,  the 
warrants  proving  worthless,  in  the  absence 
of  fraud  on  the  part  of  the  seller.  Christy 
V.  Sullivan,  50  Cal.  337,  19  Am.  Rep.  655. 

50.  Bataille  v.  Firemen's  Ins.  Co.,  2  Rob. 
(La.)  60. 

51.  Weiler  v.  Bectell,  2  Ind.  App.  228,  28 
E.  333. 

52.  Illinois.— n^iuli  v.  Brownell,  120  111. 
161,  11  N.  E.  416. 

Indiana. —  Love  v.  Oldham,  22  Ind.  51. 
Louisiana. —  Lopez  v.  McAdam,  7  La.  Ann. 
58. 

Maine. —  Lord  v.  French,  61  Me.  420. 

'New  Hampshire. —  Fellows  v.  Judge,  72 
N.  H.  466,  57  Atl.  653. 

Neir.  York. —  Stewart  v.  Lyman,  62  N.  Y. 
App.  Div.  182,  70  N.  Y.  Suppl.  936;  Shedd 
r.  Montgomerj^,  61  Barb.  507;  Voorhees  v. 
Earl,  2  Hill  288,  38  Am.  Dec.  588. 

OMo.— Allen  r.  Hass,  27  Ohio  Cir.  Ct.  727. 

Wisconsin. —  Page  i'.  Dickerson,  28  Wis. 
694.  9  Am.  Rep.  532. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1116. 

Severable  contract. —  Under  a  contract  for 
the  sale  of  a  livery  stable  for  twenty-four 
thousand  dollars,  together  with  the  exclusive 
privilege  of  furnishing  the  guests  of  a  cer- 
tain hotel  with  carriages,  which  was  alleged 
to  be  worth  in  itself  five  thousand  dollars, 
the  purchaser  is  entitled  to  recover  back  the 
five  thousand  dollars  on  proof  that  the  vendor 
had  falsely  represented  that  he  had  such 
privilege,  the  contract  being  severable.  Rey- 
bold  r.  Henry,  3  Houst.  (Del.)  279. 

Purchase  in  payment  of  debt. —  One  who  is 
induced  by  fraud  to  enter  into  a  contract  for 
tlie  purchase  of  a  chattel  in  pajnient  of  a 
precedent  debt,  and  in  reliance  upon  repre- 
sentations made  by  the  vendor  as  to  the 
character  and  quality  thereof,  which  prove 
false  and  fraudulent,  may  rescind  the  con- 
tract, and  return  the  chattel,  and  such  re- 
scission may  be  set  up  in  the  reply  in.  an  ac- 
tion brought  by  him  to  recover  the  original 
debt.  Johnson'r.  Hillstrom,  37  Minn.  122,  33 
N.  W.  547. 

Sale  to  town  officers. —  Where  plaintiffs, 
as  liigliway  commissioners,  were  induced 
by  the  false  representations  of  defendant  as 
to  quality,  etc.,  to  purchase  and  pay  for  some 
lumber  and  the  sum  paid  therefor  was  after- 
ward allowed  to  the  commissioners  by  the 
town  board  the  credit  given  to  the  commis- 


sioners by  the  town  did  not  impair  their 
right  to  recover  back  the  money  paid  defend- 
ant. Rose  V.  Depue,  1  Thomps.  &  C.  (N.  Y.) 
16. 

Payment  in  excess  of  the  agreed  price 
through  fraud  of  seller  see  infra,  IX,  A,  1,  f. 

53.  Connecticut. —  Bush  v.  Canfield,  2  Conn. 
485. 

ISleic  Hampshire. —  Danfortli  v.  Dewev,  3 
N.  H.  79. 

North  Carolina.— B^W  v.  Hoffman,  92  X.  C. 
273. 

Tennessee. —  Harrison  v.  Chilton,  5  Yerg. 
293. 

United  (States. —  Nash  v.  Toavne,  5  Wall. 
689,  18  L.  ed.  527. 

England. —  Biggerstaff  v.  Rowatt's  \Aliarf , 
[1896]  2  Ch.  93,  65  L.  J.  Ch.  536.  74  L.  T. 
Rep.  N.  S.  473,  44  Wkly.  Rep.  536.^ 

Canada. —  Heffernan  v.  Berry,  32  U.  C. 
Q.  B.  518. 

On  a  failure  of  delivery  of  part  of  the  goods 

the  buyer  may  recover  the  value  of  such  part. 
Wilson  r.  Holley,  66  N.  C.  408. 

Note  to  be  valid  on  delivery. —  Where 
plaintiff  executed  a  negotiable  note  to  de- 
fendant, ■  and  took  a  receipt  in  the  form : 

Received  from  Walsh  Bros.,  $350,  one  note 
for  above,  in  payment  for  goods  to  be  deliv- 
ered or  note  to  be  invalid,"  it  was  not  the 
intent  of  the  parties  that  the  note  should  be 
valid  or  operate  as  a  payment  until  the  goods 
were  delivered  and  there  can  be  no  recovery 
on  non-delivery.  Walsh  v.  Cooper,  10  Wash. 
513,  39  Pac.  127. 

Effect  of  receivership  for  seller. —  The  lia- 
bility of  a  company  from  which  goods  are 
ordered  and  not  delivered,  paid  for  by  check, 
cannot  be  enforced  by  action  to  recover  the 
check,  when  that  has  become  part  of  a  fund 
to  which  a  receiver  subsequently  appointed 
is  entitled.    Rouse  v.  Calvin.  76  111.  App.  362. 

54.  Rose  V.  Foord,  96  Cal.  152.  30  Pac. 
1114  (legal  proceedings)  ;  Denny  r.  Simons. 
27  La.  Ann.  438  (militarv  interference). 

55.  Winn  r.  Morris,  94  Ga.  452,  20  S.  E. 
339;  Larue  r.  Rugelv,  10  La.  Ann.  242: 
Bataille  r.  Firemen's  Ins.  Co.,  2  Rob.  (La.) 
60;  Coleman  r.  IMcDermott,  1  Grant  Err.  & 
App.  445  [affirming  5  U.  C.  C.  P.  303]. 

56.  Waldron  r.  Chase,  37  Me.  414.  59  Am. 
Dec.  56,  liolding  that  where  title  to  the 
goods  has  passed  so  that  they  are  at  the 
buyer's  risk  Ive  cannot  recover  the  price 
where  the  destruction  of  tlie  goods  was  not 
due  to  negligence  on  tlie  part  of  the  seller. 
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buyer/^  or  if  it  was  the  duty  of  the  buyer  to  select/®  or  remove  the  goods,^^  and 
he  failed  to  do  so. 

e.  Defects  in  Quality.  Where  the  pi-ice  has  been  paid  in  advance  and  the 
goods  delivered  are  of  such  inferior  quality  as  to  warrant  their  rejection  the  buyer 
may  recover  the  amount  so  paid/*^  unless  he  retains  and  continues  to  use  the 
goods  for  his  own  benefit/^  The  mere  fact  that  the  goods  were  defective  does 
not,  however,  give  him  a  right  to  recover  the  price,  if  paid  after  the  goods  were 
delivered. The  price  may,  however,  be  recovered  if  the  goods  were  accepted 
on  the  express  promise  that  defects  would  be  remedied  and  this  could  not  be 
done,^^  or  if  on  notice  of  the  defects  the  article  is  removed  by  the  seller.*^ 

f.  Payment  in  Excess.  The  buyer  is  entitled  to  recover  from  the  seller  the 
amount  of  an  overpayment  which  has  been  made  by  mistake,    as  by  reason  of  a 


57.  Leary  v.  Hegeman,  28  Misc.  (N.  Y.) 
195,  59  N.  Y.  Suppl.  59. 

58.  Day  v.  Farlev,  100  Mo.  App.  633,  75 
S.  W.  177. 

59.  Shaw  V.  Carbrey,  13  Allen  (Mass.) 
462.  Compare  Raymond  i>,  Bearnard,  12 
Johns.  (N.  Y.)  274,  7  Am.  Dec.  317. 

60.  Illinois.— Tj\ex  v.-  Bailey,  71  111.  34. 
Indiana. —  Gossard    v.    Woods,    98  Ind. 

195. 

Iowa. —  Jack  v.  Des  Moines,  etc.,  R.  Co.,  53 
Iowa  399,  5  N.  W.  537. 

Louisiana. —  Adler  f.  Wolff,  36  La.  Ann. 
169. 

Michigan. —  Housding  v.  ISiolomon,  127 
Mich.  654,  87  K  W.  57. 

MissoiiH. —  Little  Rock  Grain  Co.  v.  Bru- 
baker,  89  Mo.  App.  1. 

A'eiy  Jersey. — Meader  v.  Cornell,  58  N.  J.  L. 
375,  33  Atl.  960. 

'New  Yoryt.— Bach  v.  Levy,  101  N.  Y.  511, 
5  N.  E.  345;  Ideal  Wrench  Co.  v.  Garvin 
Mach.  Co.,  92  N.  Y.  App.  Div.  187,  87  N.  Y. 
Suppl.  41  [affirmed  in  181  N.  Y.  573,  74  E. 
1118];  Peck  v.  Armstrong,  38  Barb.  215; 
Altschul  V.  Koven,  94  K  Y.  Suppl.  558. 

Pennsylvania. — In  re  Williams,  8  Pa.  Co. 
Ct.  41. 

United  States. —  Conrad  v.  Dater,  6  Fed. 
Cas.  No.  3,127,  2  Biss.  342. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1125. 

In  Louisiana  the  buyer  has  a  remedy  for 
defects  by  an  action  for  diminution  of  the 
price.  Bonzano  v.  Auze,  10  La.  Ann.  188; 
Farmer  v.  Fisk,  9  Rob.  351;  Millar  v.  CoflF- 
man,  7  Mart.  N.  S.  556;  Brown  v.  Duplan- 
tier,  1  Mart.  N.  S.  312;  Bulkley  v.  Honold, 
19  How.  (U.  S.)  390,  15  L.  ed.  663.  He  may 
also  sue  for  a  rescission  and  recovery  of  the 
price.  Melancon  r.  Robichaux,  17  La.  97; 
Back  v.  Meeks,  1  La.  30'9. 

Part  of  goods  defective. —  When  only  a 
part  of  the  goods  are  defective  the  buyer  can- 
not recover  the  price  of  such  part  if  the  con- 
tract is  entire  but  must  in  such  case  rescind 
and  return  all  the  goods.  Clark  v.  Baker,  5 
Mete.  (Mass.)  452. 

Goods  to  be  tested. —  Under  a  provision  of 
a  contract  for  the  sale  of  a  piano  that  it  was 
to  be  tested  by  a  person  named,  it  was  in- 
cumbent on  the  seller,  within  a  reasonable 
time  after  the  piano  was  tested  and  rejected, 
to  deliver  another,  and  on  failure  to  do  so 
the  seller  became  liable  to  the  buyer  for  the 
amount  paid.    Garvin  v.  Montenegro-Riehm 

[IX,  A,  1,  d] 


Music  Co.,  104  S.  W.  964,  31  Ky.  L.  Rep. 
1182. 

Refusal  of  right  to  inspect  goods. —  If 

where  goods  are  shipped  the.  seller  refuses 
the  buyer  the  right  of  inspecting  them  to 
ascertain  if  they  are  of  the  proper  quality, 
the  buyer  may  refuse  to  accept  them  and  re- 
cover an  amount  advanced  upon  the  purchase- 
price.  Plumb  V.  Bridge,  128  N.  Y.  App,  Div. 
651,  113  N.  Y.  Supph  92. 

Claim  for  defects  to  be  adjusted, —  Where 
a  complaint  is  based  upon  an  alleged  con- 
tract binding  plaintiff  to  accept  certain  goods, 
to  be  delivered  by  defendant,  even  though 
they  prove  inferior,  and  to  pay  therefor  and 
await  an  ultimate  allowance  and  adjustment 
of  losses  resulting  from  such  inferiority, 
plaintiff  cannot  establish  his  claim  to  recover 
for  an  overpayment,  on  the  ground  of  in- 
ferior quality  of  the  goods,  by  rejecting  cer- 
tain shipments  as  having  been  inferior,  and 
repudiating  all  liability  therefor.  Clark  r. 
Cliff  Paper  Co.,  21  N.  Y.  App.  Div.  623,  47 
X.  Y.  Suppl.  251. 

Agreement  to  substitute  other  goods  or  re- 
fund price. —  Where  goods  are  sold  under  an 
agreement  that  if  they  do  not  prove  satis- 
factory the  seller  will  substitute  other  goods 
or  refund  the  price  paid,  and  the  goods  are 
not  satisfactory,  if  the  seller  fails  to  make 
such  substitution  the  buyer  may  sue  for  and 
recover  the  price  paid.  Turnbull  v.  Sey- 
mour, 31  Minn.  196,  17  K  W.  278;  Park  'v. 
Richardson,  etc..  Co.,  81  Wis.  399,  51  N.  W. 
572. 

61.  Graham  v.  Hatch  Storage  Battery  Co., 
186  Mass.  226,  71  K  e.  532,  holding  that, 
although  notice  of  rejection  is  seasonably 
given  so  that  if  adhered  to  the  price  paid 
might  have  been  recovered,  yet  if  the  buyer 
after  such  notice  continues  to  use  the  article 
in  his  business,  such  conduct  amounts  to  an 
abandonment  of  the  right  of  rejection  and 
precludes  a  recovery  of  the  price  paid. 

62.  Frazier  v.  Harvey.  34  Conn.  469 ;  Free- 
man V.  Galbraith,  Wright  (Ohio)  592;  Gaar 
P.  Stark,  (Tenn.  Ch.  App.  1895)  36  S.  W. 
149;  Fortune  v.  Lingham,  2  Campb.  416; 
Payne  r.  Wliale,  7  East  274,  3  Smith  K.  B. 
130. 

63.  National  Computing  Scale  Co.  v.  Eaves, 
116  Ga.  511,  42  S.  E.  783. 

64.  Roesch  v.  Young,  111  111.  App.  34. 

65.  Whitcomb  v.  Williams,  4  Pick.  (Mass.) 
228. 
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mutual  mistake  as  to  the  quantity  of  the  goods/^  or  error  in  computation,^^  or 
where  by  reason  of  fraud  on  the  part  of  the  seller  the  buyer  has  paid  more  than 
the  price  agreed  on.*^^ 

g.  Payment  Voluntarily  or  Under  Protest.  There  can  be  no  recovery  of  the 
price  paid  if  the  buyer  with  knowledge  of  facts  entithng  him  to  avoid  the  sale 
pays  the  price  voluntarily/®  and  it  makes  no  difference  that  the  payment  is  made 
under  protest,™  or  under  threats  of  suit,^^  or  other  compulsion  not  amounting  to 
legal  duress.'"  If  the  payment  is  made  under  duress  there  may  of  course  be  a 
recovery;  and  where  the  buyer  has  given  his  note  for  the  purchase-price  his 
subsequent  payment  of  the  note  after  it  has  been  negotiated  and  has  passed  into 
the  hands  of  a  third  person  so  as  to  cut  off  defenses  thereto  is  not  a  voluntary 
payment  to  the  seller. '^^ 

h.  Default  or  Fraud  of  Buyer.  The  buyer  cannot  recover  the  price  paid  but 
will  forfeit  his  advance  payments  if  he  wrongfully  refuses  to  cany  out  the  contract 
of  sale,'^  either  by  refusing  to  make  deferred  payments,'^  or  wrongfully  refusing 
to  receive  the  goods  when  tendered, the  seller  being  ready  and  willing  to  perform 


66.  Devine  v.  Edwards,  101  111.  138; 
Glover  v.  Collins,  18  N.  J.  L.  232;  Calkins  v. 
Griswold,  11  Hun  (N.  Y.)  208;  Scott  v. 
Warner,  2  Lans.  (N.  Y.)  49;  Hargous  v. 
Ablon,  3  Den.  (N.  Y.)  406,  45  Am.  Dec.  481. 

Where  note  is  given  in  payment. —  Where 
the  buyer  has  given  his  note  in  payment  of 
the  purchase-price  and  it  has  passed  into  the 
hands  of  a  bona  fide  holder  so  that  he  has 
been  compelled  to  pay  the  full  amount  of 
the  note,  he  may  recover  the  amount  of  the 
excess  from  the  seller.  Bennett  v.  Beidler, 
16  Mich.  150.  The  buyer  may  also  recover 
an  excess  payment  where  he  has  given  his 
note  and  a  judgment  has  been  rendered  in 
an  action  on  the  note,  although  in  such  action 
he  did  not  object  to  any  failure  of  considera- 
tion. Whitcomb  r.  Williams.  4  Pick.  (Mass.) 
228. 

The  mere  fact  that  goods  sold  are  worth 
less  than  the  contract  price  will  not  author- 
ize a  recovery  by  the  purchaser  of  the  excess 
of  the  price  so  paid  over  the  actual  value  of 
the  goods.  Weller  i\  Bectell.  2  Ind.  App. 
228,  28  N.  E.  333. 

More  or  less. —  Where  the  estimated  quan- 
tity is  agreed  on  as  the  quantity  sold  whether 
more  or  less  there  can  be  no  recovery  for  a 
deficiency.  McCrea  Lrongstreth,  1  Phila. 
(Pa.)  70. 

Animals  running  at  large. —  Where  a  per- 
son sells  six  mules  under  price,  on  the  agree- 
ment that  the  purchaser  shall  recover  the 
mules,  they  having  escaped  from  a  pasture, 
the  latter  cannot  recover  the  price  of  a  mule 
that  he  does  not  find.  Puterbaugh  v.  Win- 
chester, 29  111.  194. 

67.  Whitcomb  v.  Williams,  4  Pick.  (Mass.) 
228;  Rosboro  v.  Peck,  48  Barb.  (N.  Y.)  92; 
Waldheim  v.  Shane,  9  Ohio  Dec.  (Reprint) 
500,  15  Cine.  L.  Bui.  84. 

68.  Stout  V.  Carutliersville  Hardware  Co., 
131  Mo.  App.  520,  110  S.  W.  619. 

69.  Arkansas. —  Vick  r.  Shinn,  49  Ark.  70, 
4  S.  W.  60,  4  Am.  St.  Rep.  26. 

Illinois. — Frarabers  r.  Risk,  2  111.  App.  499. 
Michigan. —  Copas  v.  Anglo-American  Pro- 
vision Co.,  73  Mich.  541,  41  N.  W.  690. 
New  Hampshire. —  Boutelle  r.  Melendy,  19 


N.  H.  196,  49  Am.  Dec.  152.  See  also 
Holden  v.  Curtis,  2  N.  H.  61,  where  judg- 
ment was  obtained  on  a  note  given  for  the 
price,  no  defense  in  avoidance  of  the  sale 
being  pleaded  by  the  buyer. 

New  York. —  Altschul  v.  Koven,  94  N.  Y- 
Suppl.  558. 

North  Carolina. —  Matthews  v.  Smith,  67 
K  C.  374. 

Pennsylvania. —  Armstrong  v.  Latimer,  165 
Pa.  St.  398,  30  Atl.  990. 

See  43  Cent.  Dig.  tit.  '"'Sales,"  §§  1112, 
1113. 

Failure  of  consideration. —  Although  a  pay- 
ment is  voluntarily  made  it  may  be  recov- 
ered if  the  consideration  for  which  it  was 
given  subsequently  fails.  Glasscock  v.  Rosen^ 
grant,  55  Ark.  376,  18  S.  W.  379. 

70.  Copas  V.  Anglo-American  Provision  Co., 
73  Mich.'  541,  41  N.  W.  690:  Armstrong  V. 
Latimer,  165  Pa.  St.  389,  30  Atl.  990. 

71.  Matthews  v.  Smith,  67  N.  C.  374. 

73  Peterkin  v.  Martin,  30  La.  Ann.  894, 
where,  however,  the  buyer  was  held  to  be 
entitled  to  recover  by  reason  of  an  under- 
standing and  agreement  made  with  the 
seller  at  the  time  of  the  payment. 

73.  I^nergan  v.  Buford,  148  U.  S.  581,  13 
S.  Ct.  684,  37  L.  ed.  569  [affirming  6  Utah 
301,  22  Pac.  164];  New  York  Consol.  Card 
Co.  V.  U.  S.,  20  Ct.  CI.  174. 

74.  Hamrah  r.  Maloof,  127  K  Y^  x\pp.  Div. 
331,  111  N.  Y.  Suppl.  509. 

75.  Webb  v.  Steiner,  113  Mo.  App.  482,  87 
S.  W.  618;  Kane  i:  Jenkinson,  14  Fed.  Cas. 
No.  7,607,  10  Nat.  Bankr.  Rep.  316. 

76.  California.— :RaYfie\d  r.  Van  Meter, 
120  Cal.  416,  52  Pac.  666. 

Nebraska. — ^  Walter  r.  Rtx;d,  34  Nebr.  544. 
52  N.  W.  682. 

Nero  York. —  Haynes  r.  Hart,  42  Barb.  58. 

Vermoni. —  Jones  r.  Marsh.  22  Vt.  144. 

United  Siaies.—  FAUx,  etc.,  Live-Stock  Co. 
V.  Blackburn,  70  Fed.  949,  17  C.  C.  A.  532. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1127. 

77.  Illinois. —  Colvin  r.  Weedman,  50  III. 
311. 

Iowa. —  Stevens  r.  Brown,  60  Iowa  403.  14 
N.  W.  735. 

[IX,  A,  1,  h] 


606    [35  Cyc] 


SALES 


on  his  part.'^^  So  too  if  the  buyer  has  been  guilty  of  fraud  in  the  transaction  he 
cannot  recover  the  purchase-price.'^^  There  may,  however,  be  a  recovery  if  the 
seller  rescinds  the  contract,  or  agrees  to  cancel  it  and  repay  the  amount 
advanced. 

1.  Return  of  Goods  to  Seller.  The  price  paid  may  be  recovered  by  the  buyer 
when  the  goods  have  been  returned  to  the  seller  and  accepted  and  retained  by  him 
under  an  agreement  for  their  return, or  a  rescission  of  the  contract. To  recover 
under  a  contract  of, sale  or  return  there  must,  however,  be  an  actual  return  or 
tender.^* 

2.  Form  of  Remedy.  While  the  buyer  may  in  the  event  of  fraud  or  default 
in  performance  by  the  seller,  at  his  election,  stand  on  the  contract  and  bring  an 
action  for  damages,  or  avoid  the  contract  and  maintain  an  action  for  recovery  of 
the  price,  he  cannot  treat  the  sale  as  void  in  order  to  recover  the  price  and  valid 
in  order  to  recover  damages, the  remedies  being  inconsistent.^^  If  he  elects  to 
avoid  the  sale  and  reclaim  the  consideration  paid  assumpsit  for  money  had  and 
received  is  a  proper  form  of  action;  and  where  the  buyer  has  paid  more  than 
the  price  agreed  on,  he  may,  although  such  payment  was  procured  by  fraud  on 


Kansas. —  Gibbons  v.  Hayden,  3  Kan.  App. 
38,  44  Pac.  445. 

'Nebraska. —  Lexington  Mill,  etc.,  Co.  v. 
Neuens,  42  Nebr.  649,  60  N.  W.  893. 

Ohio. —  Beasley  v.  Lovel,  2  Ohio  Dec.  ( Re- 
print) 378,  2  West.  L.  Month.  551. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1127. 

78.  Gibbons  f.  Hayden,  3  Kan.  App.  38, 
44  Pac.  445;  Walter  v.  Reed,  34  Nebr.  544, 
52  N.  W.  682. 

79.  Johnson  i\  Jennings,  10  Gratt.  (Va.) 
1,  60  Am.  Dec.  323. 

80.  Patterson  v.  Coats,  8  Blackf.  (Ind.) 
500;  Fancher  V.  Goodman,  29  Barb.  (N.  Y.) 
315;  Carter  v.  Walker,  2  Rich.  (S.  C.)  40; 
Packer  v.  Button,  35  Vt.  188. 

A  mere  retaking  of  the  goods  by  the  seller 
under  an  agreement  that  on  default  in  pay- 
ment of  an  instalment  he  might  take  pos- 
session is  not  a  rescission  entitling  the  buyer 
to  recover  the  amount  paid.  Miller  v.  Steen, 
34  Cal.  138. 

81.  Schreyer  v.  Kimball  Lumber  Co.,  54 
Fed.  653,  4  C.  C.  A.  547. 

82.  Chambers  v.  Harper,  83  Ga.  382,  9 
S.  E.  717;  Morrison  v.  Woodley,  84  111.  192; 
Blair  v.  Collins,  15  La.  Ann.  683;  P.  J.  Sorg 
Co.  V.  Crouse,  88  Hun  (N.  Y.)  246,  34  N.  Y. 
Suppl.  741. 

The  loss  of  the  property  during  shipment 
in  return  does  not  prevent  a  recovery.  Stin- 
son  V.  Walker,  21  Me.  211. 

Stoppage  in  transitu  does  not  entitle  the 
vendee  to  recover  back  a  partial  payment. 
Newhall  v.  Vargas,  15  Me.  314,  33  Am.  Dec. 
617. 

83.  Kendall  v.  Wilson,  41  Vt.  567;  Pepper 
V.  Taylor,  54  Fed.  32,  4  C.  C.  A.  169. 

84.  Orvis  v.  Waite,  58  111.  App.  504,  hold- 
ing that  on  a  sale  or  return  of  stock,  leaving 
the  shares  at  a  bank  and  notifying  the 
seller  is  not  sufficient. 

85.  See  infra,  IX,  C. 

86.  Indiana. —  Love  V.  Oldham,  22  Ind.  51. 
Maine. —  Garland  v.  Spencer,  46  Me.  528. 
Mississippi. —  Westmoreland  v.  Walker,  25 

Miss.  76. 

Missouri. —  Parker  V.  Marquis,  64  Mo.  38. 
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Neiv  York. —  Bowen  v.  Mandeville,  95  N.  Y. 
237  [aprmhig  29  Hun  42]. 

Pennsylvania.— Smith  v.  Bellows,  77  Pa. 
St.  441;  Smethurst  u.  Woolston,  5  Watts  & 
S.  106. 

Texas.— Gregg  v.  Fitzhugh,  36  Tex.  127; 
Blythe  v.  Speake,  23  Tex.  429. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1109. 

In  Louisiana  the  buyer  may  proceed  either 
by  redhibitory  action  or  by  an  action  quomti 
minoris.  Lewis  v.  Peets,  10  La.  Ann.  489; 
Fisk  V.  Proctor,  4  La.  Ann.  562;  Farmer  v. 
Fisk,  9  Rob.  351. 

87.  Junkins  v.  Simpson,  14  Me.  364. 

On  waiver  of  a  claim  for  damages  the  only 
remedy  allowed  the  purchaser  is  to  return 
the  goods  and  reclaim  the  consideration. 
Heagney  v.  J.  I.  Case  Threshing  Maeh.  Co., 
4  Nebr.  (Unoff.)  745,  96  N.  W.  175. 

88.  Bowen  v.  Mandeville,  95  N.  Y.  237  [af- 
firming  29  Hun  42]. 

89.  FZoHda.— Evans  v.  Givens,  22  Fla.  476. 
Massachusetts. —  Kimball  v.  Cunningham, 

4  Mass.  502,  3  Am.  Dec.  230. 

Michigan. —  Ripley  V.  Case,  86  Mich.  261, 
49  N.  W.  46;  Murphy  V.  McGraw,  74  Mich. 
318,  41  N.  W.  917. 

New  Hampshire. —  Stevens  v.  Lyford,  7 
N.  H.  360;  Danforth  v.  Dewey,  3  N.  H. 
79. 

New  Jersey. —  Glover  v.  Collins,  18  N.  J.  L. 
232. 

New  Yor/c— Voorhees  v.  Earl,  2  Hill  288, 
38  Am.  Dec.  588;  Dubois  v.  Delaware,  etc.. 
Canal  Co.,  4  Wend.  285. 

North  Carolina. —  Page  v.  Einstein.  52  N.  C. 
147. 

South  Carolina. —  Byers  v.  Bostwick,  2 
Mill  75;  Martin  v.  Howil,  3  Brev.  547; 
Huckson  V:  Avant,  2  Brev.  264. 

United  States. —  Nash  v,  Towne,  5  Wall. 
689,  18  L.  ed.  527. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1109. 

If  there  is  no  allegation  of  fraud  or  mis- 
take in  an  action  brought  for  money  had  and 
received  to  recover  payments  made  upon 
goods  bought  on  the  instalment  plan,  a  non- 
suit is  properly  granted.    Martin  v.  Pollat- 
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the  part'  of  the  seller,  waive  the  tort  and  sue  in  assumpsit  for  money  had  and , 
received  to  recover  the  amount  of  such  excess. 

3.  Conditions  Precedent  —  a.  In  General.  Where  after  goods  are  resold  b}^ 
the  buyer  it  appears  that  there  was  an  overpayment  by  reason  of  shortage  in 
quantity,  it  is  not  a  condition  precedent  to  an  action  to  recover  the  excess 
in  price  that  the  buyer  should  have  reimbursed  his  vendee;  nor  is  it  necessary, 
where  the  right  of  recovery  is  based  on  an  alleged  overpayment  due  to  a  mistaken 
belief  that  an  inventory  of  the  goods  stated  their  cash  value,  that  the  contract 
should  first  be  reformed. In  order  to  recover  earnest  money  paid  when  the 
seller  has  repudiated  or  rescinded  the  contract  a  tender  of  performance  by  the 
buyer  is  not  necessary. 

b.  Demand.  If  the  goods  are  to  be  delivered  when  called  for  there  must  of 
course  be  a  demand  in  order  to  put  the  seller  in  default.''*  A  demand  may,  how- 
ever, be  excused  if  the  seller  has  before  the  time  of  performance  wholly  repudiated 
the  contract,  or  put  it  out  of  his  power  to  perform  by  selling  and  delivering  the 
goods  to  another. Where  demand  has  been  made  for  the  goods,  a  demand  of 
the  purchase-money  is  unnecessary  before  action;  ®^  and  a  demand  for  the  pur- 
chase-money is  also  unnecessary  where  defendant  has  denied  all  liability  and  it 
is  obvious  that  such  demand  would  be  a  useless  formality.''^  The  notice  of  suit 
to  recover  the  price  is  a  sufficient  demand  where  the  duty  of  the  seller  to  dehver 
was  absolute.*'^  If  the  consideration  is  to  be  returned  on  the  return  of  the  article 
if  it  proves  unsatisfactory,  a  return  of  the  article  is  a  sufficient  demand  for  the 
return  of  the  consideration.^  A  demand  for  a  return  of  the  purchase-money  is 
unnecessary  if  the  seller  has  unequivocally  repudiated  any  liability  therefor.^ 

e.  Rescission  and  Restoration  of  Goods.  Where  a  recovery  of  the  price  paid 
is  sought  on  the  ground  of  fraud  or  defects  in  the  goods,  it  is  essential  that  there 
should  be  a  rescission  of  the  sale,^  and  a  return  of  or  offer  to  return  the  goods,*  if 


chek,  3  Misc.  (N.  Y.)  371,  22  N.  Y.  Suppl. 
927  [a-ffirmed  in  6  Misc.  635,  25  N.  Y.  Suppl. 
1142]. 

90.  Stout  V:  Caruthersville  Hardware  Co., 
131  Mo.  App.  520,  110  S.  W.  619. 

91.  Denton  v.  Gill,  102  Md.  386,  62  Atl. 
627,  3  L.  R.  A.  N.  S.  465. 

92.  Sheffield  v.  Hamlin,  26  Hun  (N.  Y.) 
237. 

93.  Main  v.  King,  8  Barb.  (N.  Y.)  535; 
Packer  h\  Steward,  34  Vt.  127. 

94.  Andrews  v.  Cheney,  62  N.  H.  404. 

95.  Brewster  f.  Wooster,  131  N.  Y.  473, 
30  N.  E.  489  [reversing  58  N.  Y.  Super.  Ct. 
10,  9  N.  Y.  Suppl.  312];  Packer  v.  Button, 
35  Vt.  188. 

96.  Fay  f.  Fitzpatrick,  130  Iowa  279,  105 
N.  W.  398;  Robinson  v.  Clark,  20  La.  Ann. 
384. 

97.  Fancher  v.  Goodman,  29  Barb.  (N.  Y.) 
315;  Raymond  r.  Bearnard,  12  Johns. 
(N.  Y.)  274,  7  Am.  Dec.  317. 

98.  Evenson  v.  Keystone  Mfg.  Co.,  83  Minn. 
164,  86  N.  W.  8. 

99.  Fay  v.  Fitzpatrick,  130  Iowa  279,  105 
N.  W.  398. 

1.  Fuller  V.  Schroeder,  20  Nebr.  631,  31 
N.  W.  109. 

Rejection  of  the  goods  is  a  sufficient  de- 
mand Avhere  the  contract  provides  for  the 
rppayment,  on  demand,  of  money  advanced 
if  the  goods,  Avlien  delivered,  were  not  ac- 
cepted because  not  of  the  quality  agreed 
upon.  Lilienthal  v.  McCormick,  86  Fed. 
100. 


2.  Evenson  v.  Keystone  Mfg.  Co.,  83  Minn. 
164,  86  N.  W.  8. 

3.  Louisiana. —  Childs  f.  Wilson,  15  La. 
Ann.  512;  Richardson  v,  Johnson.  1  La. 
Ann.  389. 

Michigan. —  Barbour  v.  Hurlburt,  137 
Mich.  534,  100  N.  W.  781. 

'New  Jersey. —  Erwin  v.  Detwiler,  75 
N.  J.  L.  420,  67  Atl.  932. 

Pennsylvania. —  Morrow  v.  Rees,  69  Pa.  St. 
368. 

South  Carolina. —  Carter  v.  Walker.  2  Rich. 
40;  Wharton  v.  O'Hara,  2  Nott  &  M.  65. 

England. —  Gompertz  v.  Denton,  1  Cromp. 
&  M.  207,  1  Dowl.  P.  C.  623,  2  L.  J.  Exch. 
82,  3  Tyrw.  233. 

Non-delivery. —  The  court  will  not  give 
judgment  for  the  return  of  the  price  paid 
for  goods  on  account  of  the  non-delivery  by 
the  seller  until  the  purchaser  seeks  to  annul 
the  contract  for  non-compliance  by  the  seller 
with  its  provisions.  Hart  r.  Adler,  19  La. 
Ann.  301. 

4.  Alabama. —  Cozzins  r.  Whitaker,  3  Stew. 
&  P.  322. 

Arkansas. —  Plant  c.  Condit.  22  Ark.  454. 

Indiana. —  Baldwin  r.  ^larsh,  6  Ind.  App. 
533,  .33  N.  E.  973. 

loioa. —  Hoffman  r.  Hampton  Independent 
School  Dist.,  96  Iowa  319.  65  N.  W.  322. 

Kentucky. —  Ruby  Carriage  Co.  Kremer. 
81  S.  W.  251,  26  Ky.  L.  Rep.  274. 

Louisiana. —  Bhiodgood  r.  Wilson.  10  La. 
Ann.  302.  See  also  Morris  r.  Kendisf,  La. 
Ann.  404,    But  see  Cottle  r.  Wilson.  1  La. 
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they  are  of  any  value  ;^  and  where  the  recovery  of  the  purchase-money  is  based 
on  a  failure  of  title  there  must  be  a  return  or  offer  of  return  of  the  property.^  So 
too  where  by  the  terms  of  the  contract  the  buyer  has  the  option  of  returning  the 
goods,  a  return  is  necessary  to  support  an  action  for  recovery  of  the  price  paid;  ^ 
but  if  the  goods  are  merely  delivered  to  be  tested  and  accepted  if  satisfactory, 
it  is  sufficient  if  the  buyer  gives  notice  to  the  seller  within  a  reasonable  time  that 
they  are  not  satisfactory  and  that  he  refuses  to  accept  them  without  actually 
returning  them.^  A  return  or  offer  to  return  is  not  necessary  if  the  goods  are 
actually  worthless,^  or  have  been  seized  and  confiscated  by  the  government  for 
non-payment  of  duties  by  the  seller/^  or  if  the  seller  declares  that  he  will  not 
receive  the  goods  if  tendered."  When  a  recoveiy  of  an  overpayment  due  to 
deficiency  in  quantity  is  sought  a  rescission  or  return  of  the  goods  is  not  necessary. 

4.  Defenses.  It  is  not  a  defense  to  an  action  to  recover  the  purchase-price 
on  the  ground  of  defects  that  the  seller  acted  in  good  faith/^  or  that  he  ordered 
the  best  material  for  the  manufacture  of  the  goods/^  and  the  buyer's  knowledge 
of  the  defect  is  not  a  defense  to  an  action  to  recover  the  purchase-money  paid 
if  there  was  an  express  agreement  that  the  defect  would  be  remedied. While 


Ann.  4  (where  the  return  of  a  slave  pur- 
chased was  impossible  by  reason  of  his 
death)  ;  Castellano  v.  Peillon,  2  Mart.  N.  S. 
466  (where  the  slave  purchased  was  a  run> 
away ) . 

Maine. — Garland  r.  Spencer,  46  Me.  528. 

Michigan. —  Condon  v.  Hughes,  92  Mich. 
367,  52  N.  W.  638. 

Missouri. — Walls  r.  Gates,  6  Mo.  App.  242. 

'New  Jersey. —  Erwin  P.  Detwiler,  75 
N.  J.  L.  420,  67  Atl.  932. 

Pennsylvania. —  Morrow  v.  Rees,  69  Pa.  St. 
368. 

South  Carolina. —  Ashley  r.  Reeves,  2 
McCord  432 ;  Wharton  v.  O'Hara,  2  Nott  &  M. 
65.  Oompare  Banks  v.  Hughes,  1  McCord 
537. 

Vermont. —  Warner  v.  Wheeler,  1  D.  Chipm. 
159,  6  Am.  Dec.  717. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1131. 

Severable  contract. — ^^'\^lere  various  articles 
of  furniture  are  sold  each  at  a  separate  price, 
which  is  paid,  and  the  purchaser,  after  all 
have  been  delivered,  finds  that  one  of  the 
articles  does  not  conform  to  the  agreement 
and  returns  it,  he  may  recover  the  amount 
paid  for  it  without  returning  the  other 
articles.  Manning  v.  Humphreys,  3  E.  D. 
Smith  (N.  Y.)  218. 

If  the  contract  is  entire  a  recovery  cannot 
be  had  for  a  part  of  the  goods  which  prove 
to  be  defective,  where  because  of  use  all  the 
goods  cannot  be  returned.  Stelwagon  v. 
Wilmington  Coal-Gas  Co.,  2  Mart.  (Del.) 
184,  42  Atl.  449. 

Non-delivery  of  part  of  the  goods  will  not 
support  a  recovery  of  any  part  of  the  pur- 
chase-money, without  a  return  of  the  goods 
delivered  if  the  sale  was  for  a  gross  sum. 
Miner  v.  Bradley,  22  Pick.  (Mass.)  457. 

SufiSciency  of  notice  and  offer  to  return. — 
Where  certain  goods  arrive  at  their  destina- 
tion in  a  worthless  condition,  a  letter  to  the 
seller  stating  the  condition  of  the  goods  and 
requesting  him  to  come  and  take  them  away 
and  the  latter's  answer  declining  to  do  so 
but  insisting  that  the  goods  are  in  good 
condition    constitute   a   sufficient   notice  of 
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the  worthlessness  of  the  goods  and  offer  to 
return  them.  Stone  v.  Frost,  6  Lans.  (N.  Y.) 
440  [affirmed  in  61  N.  Y.  614]. 

A  failure  to  return  will  not  affect  the 
buyer's  right  of  action  if  it  was  due  to  the 
request  of  the  seller  to  retain  the  article 
until  a  new  one  could  be  substituted  for  it. 
Chickering  v.  Bromberg,  52  Ala.  528. 

5.  Morrow  v.  Rees,  69  Pa.  St.  368;  Whar- 
ton V.  O'Hara,  2  Nott  &  M.  (S.  C.)  65;  War- 
ner V.  Wheeler,  1  D.  Chipm.  (Vt.)  159,  6 
Am.  Dec.  717. 

6.  Gunnel  v.  Dade,  11  Fed.  Cas.  No.  5,869, 
1  Cranch  C.  C.  427. 

Failure  of  title  to  part  of  goods. — ^A  ven- 
dee of  personal  property,  in  case  of  failure 
of  title  to  a  portion  thereof,  is  not  bound  to 
rescind  the  contract  in  toto,  but  may  retain 
so  much  as  he  has  secured  a  title  to,  and  re- 
cover damages  for  the  loss  of  the  residue. 
McKnight  v.  Devlin,  52  N.  Y.  399,  11  Am. 
Rep.  715. 

7.  Henderson  v.  Wheaton,  139  111.  581,  28 
N.  E.  1100  [affirming  40  111.  App.  538,  and 
distinguishing  Clark  v.  Weis,  87  111.  438,  29 
Am,  Rep.  60].  But  compare  George  v.  Bra- 
den,  70  Pa.  St.  56,  holding  that  a  return 
before  execution  is  issued  is  all  that  is 
necessary. 

8.  Mulcahv  V.  Dieudonne,  103  Minn.  352, 

115  N.  W.  636. 

9.  Smith  V.  McNair,  19  Kan.  330,  27  Am, 
Rep.  117;  Maas  v.  Scharbaeh^  13  Misc. 
(N.  Y.)  215,  34  N.  Y.  Suppl.  234;  Morrow 
V,  Rees,  69  Pa.  St.  368. 

10.  Hamrah  r.  Maloof,  127  N.  Y.  App. 
Div.  331,  111  N.  Y.  Suppl.  509. 

11.  Schultz  V.  O'Rourke,  18  Mont.  418,  45 
Pac.  634. 

12.  Gushing  v.  Rice,  46  Me.  303,  71  Am. 
Dec.  579. 

13.  Farmer  v.  Fisk,  9  Rob.  (La:)  351. 
Compare  Moore  v.  King,  12  Mart.  (La.) 
261. 

14.  George  Lawley,  etc.,  Corp,  v.  Park, 
138  Fed.  31,  70  C.  C.  A.  399. 

15.  National  Computing  Scale  Co,  i'.  Eaves, 

116  Ga.  511,  42  S.  E.  783. 
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mere  negligence  of  the  buyer  in  discovering  a  mistake  which  resulted  in  over- 
payment will  not  prevent  a  recovery  of  the  excess/'*  if  the  buyer  is  guilty  of  laches 
in  seeking  rescission  because  of  defects  he  Avill  lose  his  right  of  recovery. If 
the  goods  are  not  in  the  possession  of  the  seller,  it  is  a  defense  to  an  action  to  recover 
the  price  because  of  non-delivery  that  the  buyer  took  the  risk  of  getting  possession. 
A  tender  of  the  amount  paid  by  the  buyer  is  no  defense  to  the  action  but  merely 
precludes  a  claim  for  interest. 

5.  Parties.  In  an  action  to  recover  an  overpayment  due  to  a  deficiency  in 
quantity,  purchasers  from  the  buyer  are  not  necessary  parties.^*^ 

6.  Pleading  —  a.  In  General.  In  an  action  by  the  buyer  to  recover  purchase- 
money  paid,  he  must,  as  in  other  civil  actions,  allege  all  the  material  facts  upon 
which  his  right  of  recovery  is  based.^^  Thus  if  the  ground  of  the  action  is  fraud, 
it  must  be  substantially  allcged,^^  and  a  proper  rescission  of  the  contract  shown,^^ 
and  it  should  also  be  alleged  that  the  goods  were  returned  or  tendered  in  return,^* 
or  that  they  were  of  no  value.^^  If  plaintiff  relies  on  a  waiver  of  the  return  of 
the  goods  he  must  plead  it;  and  defendant,  if  he  relies  on  conditions  in  the  con- 
tract, must  plead  them.^^ 

b.  Issues,  Proof,  and  Variance.  As  in  other  civil  actions,  plaintiff  can  recover 
only  upon  the  cause  of  action  set  forth  in  his  complaint,^^  and  a  material  variance 
between  the  allegations  and  the  proof  is  fatal  to  a  recovery .^^    So  also  only 


16.  Devine  v.  Edwards,  87  111.  177. 

17.  Rider  v.  Right,  10  La.  Ann.  127.  And 
see  Condon  v.  Hughes,  92  Mich.  367,  52 
N.  W.  638. 

18.  Leau  v.  O'Hara,  1  McCord  (S.  C.) 
19. 

19.  Raymond  v.  Bearnard,  12  Johns.  (N.  Y.) 
274,  7  Am.  Dec.  317. 

20.  Reed  v.  McDonald,  1  Cal.  App.  458, 
82  Pac.  639. 

21.  San  Luis  Obispo  Bank  v.  Wickersham, 
99  Cal.  655,  34  Pac.  444;  Miller  v.  Van  Tas- 
sel, 24  Cal.  459. 

22.  Evertson  v.  Miles,  6  Johns.  (N.  Y.) 
138;  McKinney  v.  Fort,  10  Tex.  220. 

23.  San  Luis  Obispo  Bank  v.  Wickersham, 
99  Cal.  655,  34  Pac.  444;  Erwin  v.  Detwiler, 
75  N.  J.  L.  420,  67  Atl.  932. 

24.  San  Luis  Obispo  Bank  v.  Wickersham, 
99  Cal.  655,  34  Pac.  444 ;  Crooks  v.  Eldridge, 
etc.,  Co.,  64  Ohio  St.  195,  60  N.  E.  203.  But 
see  Potter  v.  Taggart,  54  Wis.  395,  11  N.  W. 
678,  holding  that  the  omission  of  a  com- 
plaint to  state  that  plaintiff  is  ready  and 
willing  to  restore  the  goods  to  defendant 
does  not  render  it  liable  to  a  demurrer  ore 
tenus,  but  that  plaintiff  will  be  required  to 
prove  on  the  trial  that  he  is  in  condition  to 
make  such  restoration  and  should  make  it 
then  and  there. 

Sufficiency  of  allegations. — A  complaint 
which  alleges  that  plaintiff  returned  a  horse 
which  he  had  purchased  from  defendant  and 
demanded  a  return  of  his  money  on  the 
ground  that  the  horse  was  not  as  repre- 
sented, and  that  defendant  accepted  and  re- 
tained the  horse  and  promised  to  repay  the 
money  by  a  stated  time,  shows  a  complete 
rescission  of  the  contract  of  sale,  and  states 
a  cause  of  action  for  the  recovery  of  the 
price  paid.  Kendall  r.  Hardebeck, 'l63  Ind. 
373,  71  N.  E.  957.  But  in  an  action  to  re- 
cover money  paid  for  bonds  on  the  ground 
that  the  purchaser  has  rescinded  the  sale  for 
[391 


fraud,  it  is  not  sufficient  to  show  an  offer, 
more  than  a  year  after  the  sale,  to  assign 
all  right,  title,  and  interest  of  the  purchaser 
in  the  bonds,  the  extent  of  such  interest  be- 
ing left  indefinite.  Erwin  v.  Detwiler,  75 
N.  J.  L.  420,  67  Atl.  932. 

25.  Crooks  v.  Eldridge,  etc.,  Co.,  64  Ohio 
St.  195,  60  N.  E.  203. 

Sufficiency  of  allegation. —  If  a  complaint 
to  recover  the  price  paid  for  shares  of  stock 
construed  as  a  whole  alleges  that  the  stock 
was  worthless  from  its  inception,  it  is  not 
objectionable  on  the  ground  that  it  does  not 
specifically  allege  that  the  stock  was  worth- 
less at  the  time  of  the  purchase.  Stewart 
■V.  Lyman,  62  N.  Y.  App.  Div.  182,  70  N.  Y. 
Suppl.  936. 

26.  Kinkead  v.  McCormick  Harvesting 
Mach.  Co.,  106  Iowa  222,  76  N.  W.  663. 

27.  Westinghouse  Co.  v.  Meixel,  72  Nebr. 
623,  101  N.  W.  238. 

28.  Crooks  v.  Eldridge,  etc.,  Co.,  64  Ohio 
St.  195,  60  N.  E.  203. 

29.  Stroud  v.  Pierce,  6  Allen  (Mass.)  413; 
Delany  v.  Van  Derveer,  7  N.  Y.  Suppl.  132. 

An  allegation  that  the  price  was  paid  in 
money  is  not  supported  by  proof  that  it  was 
paid  by  an  order  on  a  third  person  payable 
in  specific  articles.  Stroud  i\  Pierce,  6  Allen 
(Mass.)  413. 

Variance  not  material. — As  a  rescission  of 
a  contract  of  sale  is  in  effect  the  same  as  a 
resale  to  the  seller  upon  the  terms  of  the 
original  sale,  a  recovery  may  be  had  under 
a  complaint  alleging  the  former  upon  proof 
of  the  latter.  Kelly  i\  Bliss,  61  Wis.  500,  21 
N.  W.  609. 

Variance  from  bill  of  particulars. — A  vari- 
ance between  the  bill  of  particulars  fur- 
nished by  plaintiff  and  tlie  proof  adduced  on 
the  trial  will  be  disregarded  if  it  appears 
that  it  was  not  material  and  defendant  was 
not  misled  thereby.  Seaman  r.  Low,  4  Bosw. 
(N.  Y.)  337. 
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such  evidence  is  admissible  as  conforms  to  the  allegations  of  the  pleadings  and 
the  issues  tendered  thereby.^®  Where  the  action  is  to  recover  the  price  paid  on 
the  ground  that  the  goods  did  not  conform  to  the  contract,  evidence  of  damages 
on  the  theory  of  a  breach  of  vs^arranty  is  not  admissible  and  where  a  recovery  is 
sought  because  of  a  failure  of  title  evidence  as  to  warranty  is  inadmissible  in  the 
absence  of  any  allegation  as  to  warranty .^^  -Under  an  allegation  of  voluntary 
payment  without  notice  of  the  fraud,  proof  of  an  involuntary  payment  under 
duress  with  knowledge  of  the  fraud  is  inadmissible.^^  Under  a  general  denial 
defendant  cannot  show  that  the  defect  complained  of  was  one  which  the  buyer 
could  have  discovered  by  inspection.^'* 

7.  EviDENCE.^^  In  an  action  to  recover  an  overpayment  because  of  a  defi- 
ciency in  quantity  the  burden  is  on  plaintiff  to  show  the  deficiency;^®  and  where  the 
defense  is  that  the  goods,  the  purchase-price  of  which  the  buyer  seeks  to  recover, 
were  injured  while  in  plaintiff's  possession,  the  burden  is  on  the  seller  to  show 
this  fact.^^  Where  the  action  is  based  on  a  failure  of  title,  notes  given  by  the 
seller  providing  that  title  to  the  goods  should  not  pass  until  they  were  paid  are 
admissible. Evidence  is  admissible  which  tends  to  show  misconduct  or  fraud 
on  the  part  of  the  seller  justifying  plaintiff  in  refusing  to  complete  the  contract, 
or  that  defendant  had  abandoned  the  contract;*^  and  in  an  action  by  the  buyer 
to  recover  a  part  payment  after  rejection  of  the  goods,  he  is  entitled  to  show  the 
quality  of  the  goods  in  justification  of  his  refusal  to  accept  them.*^  Where  the 
recovery  of  an  overpayment  due  to  a  deficiency  in  quantity  is  asked,  a  written 
contract  containing  stipulations  for  the  determination  of  the  quantity  is  admis- 
sible; and  the  contract  of  sale  is  admissible  on  the  issue  as  to  the  extent  of  the 
overpayment,  and  as  explanatory  of  defendant's  possession  of  the  money .^^  Cor- 
respondence between  the  buyer  and  seller  arid  between  the  buyer  and  a  person 
for  whom  he  had  ordered  the  goods  relative  to  the  quality  of  the  goods  is  admis- 
sible.^* Where  the  ground  of  action  is  non-delivery,  the  sale  being  made  by  an 
agent,  it  may  be  shown  that  a  demand  was  made  on  the  agent. Where  the 
goods  were  sold  at  auction  after  rejection,  at  the  instance  of  the  buyer,  the  amount 
of  the  proceeds  of  such  sale  may  be  shown  by  the  testimony  of  the  buyer,*^  but 


30.  Crooks  v.  Eldridge,  etc.,  Co.,  64  Ohio 
St.  195,  60  N.  E.  203. 

Effect  of  bill  of  particulars. —  Under  a  com- 
plaint alleging  fraud,  proof  of  fraud  is  not 
precluded  because  of  a  bill  of  particulars 
stating  the  payments  of  money  to  defendant 
and  describing  them  as  so  much  "  money  re- 
ceived by  defendant,  on  account  of  stock 
which  defendant  never  delivered  to  plain- 
tiff," particularly  where  it  does  not  appear 
that  defendant  was  misled  thereby  as  to  the 
fact  that  plaintiff's  claim  was  based  upon 
the  fraudulent  representations  of  defendant. 
Seaman  v.  Low,  4  Bosw.  (N.  Y.)  337. 

31.  Clark  v.  Cliff  Paper  Co.,  55  N.  Y.  App. 
Div.  625,  67  N.  Y.  Suppl.  3  [afjfirmed  in  172 
N.  Y.  624,  65  N.  E.  1115];  Crooks  v.  El- 
dridge, etc.,  Co.,  64  Ohio  St.  195,  60  N.  E. 
203. 

32.  Miller  v.  Van  Tassel,  24  Cal.  459. 

33.  Phleger  v.  Weltner,  21  Mo.  App.  580. 

34.  Hivert  v.  Lacaze,  3  Rob.  (La.)  357. 

35.  Evidence  admissible  tinder  pleadings 
see  supra,  IX,  A,  6,  b. 

36.  Reed  v.  McDonald,  1  Cal.  App.  458,  82 
Pac.  639. 

37.  McKnight  v.  Nichols,  147  Pa.  St.  158, 
23  Atl.  399. 

38.  Jensen  V.  McCormiek,  26  Utah  142,  72 
Pac.  630. 


39.  Kendall  v.  Young,  141  111.  188,  30 
N.  E.  538  [affirming  40  111.  App.  391]. 

40.  Kendall  v.  Young,  141  111.  188,  30 
N.  E.  538  [affirming  40  111.  App.  391]. 

41.  Plumb  V.  Bridge,  128  N.  Y.  App.  Div. 
651,  113  N.  Y.  Suppl.  92. 

42.  Reed  v.  McDonald,  1  Cal.  App.  458,  82 
Pac.  639. 

Where  a  buyer  sues  to  recover  for  loss  of 
weights  in  cotton  sold  under  written  con- 
tracts made  under  the  rules  of  the  Interior 
Cotton  Buyers'  Association,  which  provide 
that  the  seller  shall  have  the  right  to  re- 
weigh,  if  the  buyer  is  dissatisfied  with  the 
weights,  and  it  is  shown  that  the  broker  of 
the  seller  consented  to  the  buyer  using  the 
cotton  before  notice  to  the  seller  of  the  ob- 
jection to  the  weights,  so  that  it  coiuld  not 
be  reweighed,  defendant  can  show  that  such 
broker  had  no  authority  to  grant  soich  per- 
mission. Revolution  Cotton  Mills  v.  Union 
Cotton  Mills,  73  S.  C.  43,  52  S.  E.  674. 

43.  Phippen  v.  Morehouse,  50  Mich.  537, 
15  N.  W.  895. 

44.  Little  Rock  Grain  Co.  v.  Brubaker,  89 
Mo.  App.  1. 

45.  Fay  v.  Fitzpatrick,  130  Iowa  279,  105 
N.  W.  398. 

46.  Recknagel  v.  Le  Cocq,  6  N.  Y.  St. 
527. 
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if  the  goods  were  returned  to  the  seller  evidence  as  to  the  value  of  the  goods  is 
immaterial. Plaintiff  in  an  action  to  recover  purchase-money  paid,  as  in  other 
civil  actions,  must  support  his  right  to  recover  by  a  preponderance  of  evidence.*^ 

8.  Trial.  In  an  action  to  recover  the  price  paid  upon  the  seller's  refusal  to 
deliver  goods  under  an  oral  contract,  if  the  evidence  is  conflicting  it  is  a  question 
for  the  jury  to  determine  what  the  terms  of  the  contract  were;  and  in  an  action 
by  the  buyer  to  recover  advances  where  the  property  was  destroyed  while  still 
in  the  hands  of  the  seller,  the  question  as  to  whether  the  contract  of  sale  was  at 
the  time  executed  or  executory  is  for  the  jury.^^  It  is  a  question  for  the  jury 
whether  the  goods  were  of  the  quality  called  for  by  the  contract,^^  and  whether 
a  return  of  the  goods  was  within  a  reasonable  time.^^  The  instructions  of  the 
court  must  correctly  inform  the  jury  as  to  the  law  of  the  case,^^  the  burden  of  proof, 
and  proper  measure  of  recovery,^^  and  must  conform  to  the  evidence  adduced,^ ^ 
and  must  not  be  ambiguous  or  misleading.^^  The  instructions  must  submit  to 
the  jury  all  the  elements  of  the  case  proper  for  their  consideration;  and  on  the 
other  hand  must  not  enlarge  the  issues  tendered  by  the  pleadings,^^  or  authorize  a 
recovery  on  a  cause  of  action  not  alleged,  or  in  support  of  which  no  evidence 
has  been  produced. Requested  instructions  which  state  the  law  correctly  and 
are  based  upon  evidence  which  is  before  the  jury  should  be  given, but  it  is  proper 
to  refuse  to  charge  on  a  theory  of  the  defense  that  is  wholly  unsupported  by  or 
contrary  to  the  evidence.®^ 

9.  Judgment  and  Amount  of  Recovery.  Since  a  suit  to  recover  the  price  of 
goods  purchased  is  in  disaffirmance  of  the  sale/*  the  measure  of  recovery  is  the 
price  or  amount  paid  and  not  the  value  of  the  goods/^    In  case  of  non-delivery 


47.  Paulson  v.  Osborne,  35  Minn.  90,  27 
N.  W.  203. 

48.  See  Evidence,  17  Cyc.  753  et  seq.;  and 
cases  cited  infra,  this  note. 

Sufficiency  of  evidence  to  show:  Fraud. 
Miller  v.  Curtis,  59  N.  Y.  Super.  Ct.  127,  13 
N.  Y.  Suppl.  604.  Failure  of  title.  Myers 
V.  Smith,  27  Md.  91.  Non-delivery.  Mechan- 
ics', etc.,  Ins.  Co.  p.  Hart,  48  La.  Ann.  582, 
19  So.  569.  Readiness  of  plaintiff  to  receive 
the  goods.  McCoy  v.  Julien,  15  Iowa  371. 
Overpayment  due  to  miscalculation.  Bern- 
stein V.  Patterson,  33  111.  App.  152.  To  show 
that  there  was  no  rescission.  Bridge  v.  Pen- 
niman,  105  N.  Y.  642,  12  N.  E.  19  [affirming 
51  N.  Y.  Super.  Ct.  183].  To  show  that  a 
contract  of  sale  of  bank  stock  was  executory 
in  regard  to  the  next  dividend  to  be  paid 
thereon.  Tayloe  v.  Riggs,  1  Pet.  (U.  S.)  59'1, 
7  L.  ed.  275  [reversing  20  Fed.  Gas.  No. 
11,832,  2  Cranch  687]. 

49.  Morse  v.  Ressler,  153  Mich.  512,  116 
N.  W.  1069. 

50.  Prowers  v.  Nowles,  42  Colo.  442,  94 
Pac.  347. 

51.  George  Lawley,  etc.,  Corp.  v.  Park,  138 
Fed.  31,  70  C.  C.  A.  399. 

Sufficiency  of  evidence  to  warrant  the  sub- 
mission to  the  jury  of  the  issue  as  to  quality 
see  McAllister  v.  Morgan,  29  Pa.  Super.  Ct. 
476. 

52.  Laubach  v.  Laubach,  6  Leg.  Gaz.  (Pa.) 
110,  31  Leg.  Int.  116. 

53.  Cole  V.  Carter,  22  Tex.  Civ.  App.  457, 
54  S.  W.  914. 

Instructions  held  sufficiently  accurate  and 
particular  in  stating  the  law  applicable  to 
the  niattors  in  issue  see  Finn  v.  Clark,  12 
Allen  (Mass.)  522. 


54.  Cole  V:  Carter,  22  Tex.  Civ.  App.  457, 
54  S.  W.  914. 

55.  Crooks  v.  Eldridge,  etc.,  Co.,  64  Ohio 
St.  195,  60  N.  E.  203. 

56.  McElwee  v.  Chandler,  198  Pa.  St.  575, 
48  Atl.  475;  Smith  v.  Snyder,  77  Va.  432. 

57.  Smith  v.  Snyder,  77  Va.  432. 

58.  Eureka  Cast  Steel  Co.  v.  Morden  Frog, 
etc..  Works,  23  111.  App.  591;  Fay  Fruit  Co. 
V.  Talerico,  26  Tex.  Civ.  App.  345,  63  S.  W. 
656;  Smith  V.  Snyder,  77  Va.  432. 

59.  Crooks  v.  Eldridge,  etc.,  Co.,  64  Ohio 
St.  195,  60  N.  E.  203. 

60.  Crooks  v.  Eldridge,  etc.,  Co.,  64  Ohio 
St.  195,  60  N.  E.  203. 

61.  Smith  V.  Snyder,  77 'Va.  432. 

62.  Cole  V.  Carter,  22  Tex.  Civ.  App.  457, 
54  S.  W.  914;  Smith  v.  Snyder,  77  Va.  432. 

63.  McElwee  v.  Chandler,  198  Pa.  St.  575, 
48  Atl.  475. 

64.  Wilkinson  v.  Ferree,  24  Pa.  St.  190. 

65.  Wilkinson  v.  Ferree,  24  Pa.  St.  190; 
Laubach  v.  Laubach,  30  Leg.  Int.  (Pa.)  109. 
See  also  Hauk  v.  Brownell,  120  111.  161,  11 
N.  E.  416. 

If  the  property  is  of  any  value  at  the  time 
of  the  sale,  although  unsound,  its  then  value 
must  be  deducted  from  the  price  the  buyer 
seeks  to  recover  back  or  the  property  must  be 
returned  in  as  good  condition.  Tilman  r. 
Stringer,  26  Ga.  171. 

Deduction  of  proceeds  of  sale. — ^Miere  the 
buyer  of  goods  after  rescinding  the  contract 
of  sale  causes  the  same  goods  to  be  attached 
and  sold  in  a  suit  in  a  foreign  jurisdiction 
against  the  seller  to  recover  the  purchase- 
price,  and  later  sues  the  seller  in  personam 
for  the  purchase-money,  the  seller  in  the 
latter  suit  is  entitled  to  credit  only  for  the 
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the  buyer  is  also  entitled  to  interest/^  and  on  a  failure  of  title  as  to  a  part  of  the 
goods  the  buyer  may  recover  the  price  paid  for  that  part  with  interest. Where 
the  goods  have  been  delivered  to  and  used  by  the  buyer,  who  subsequently  rescinds 
the  sale  and  sues  to  recover  the  purchase-price,  it  has  been  held  that  there  should 
be  no  allowance  to  defendant  for  the  value  of  such  use  or  to  plaintiff  for  interest 
on  his  money,  but  that  the  one  should  offset  the  other.  On  recovery  of  an  over- 
payment because  of  deficiency,  plaintiff  is  not  entitled  to  recover  duties  and 
commissions  paid  on  the  deficiency ;  and  if  the  purchase  was  made  by  virtue  of 
an  option  bought  from  a  third  person,  the  amount  paid  for  such  option  cannot 
be  recovered. If  the  buyer  has  paid  more  than  the  agreed  price  he  is  entitled, 
in  an  action  to  recover  the  excess,  to  interest  on  such  amount  from  the  time  of 
demand  therefor  but  not  from  the  date  of  payment. Where  the  buyer  has 
given  his  note  for  the  purchase-price  and  it  has  passed  into  the  hands  of  a  bona 
fide  holder,  he  may  recover  the  amount  of  the  note,'^^  although  it  has  not  been 
paid;  but  the  judgment  should  provide  that,  upon  a  return  of  the  note  to  plaintiff 
and  a  release  of  all  liability  thereon,  the  judgment  should  be  satisfied. It  has 
also  been  held  that  the  buyer  has  a  lien  on  the  goods  for  advances  made  on  the 
purchase-price,^'^  and  that,  in  an  action  to  recover  the  purchase-price  on  a  rescis- 
sion of  the  contract,  a  hen  to  secure  such  repayment  is  properly  decreed. 

B.  Recovery  of  Goods  —  l.  Right  of  Action.  Where  the  contract  of  sale 
is  executory  a  buyer  who  has  neither  the  possession  of  the  goods  nor  the  right  of 
possession  can,  on  the  failure  of  the  seller  to  deliver,  maintain  only  an  action  for 
the  breach  of  contract,'^  and  an  action  of  replevin  for  the  recovery  of  the  goods 
will  not  lie."^^    The  buyer  may,  however,  maintain  replevin  for  the  goods  if  the 


net  profits  of  the  sale  under  tlie  judgment 
in  rem  and  not  for  the  reasonable  value  of 
the  goods.  Enterprise  Soap  Works  v.  Sayers, 
55  Mo.  App.  15. 

66.  Gregg  v.  Fitzhugh,  36  Tex.  127. 

67.  Routh  V.  Caron,  64  Tex.  289. 

68.  Scott  f.  Clarkson,  1  Bibb  (Ky.)  277; 
Harvey  v.  Kendall,  2  La.  Ann.  748;  Farmer 
V.  Fisk,  9  Rob.  (La.)  351. 

69.  Hargous  v.  Ablon,  3  Den.  (N.  Y.)  406, 
45  Am.  Dec.  481. 

70.  Hicks  V.  Stevens,  121  111.  186,  11  N.  E. 
241  {reversing  15  111.  App.  480]. 

71.  Ft.  Smith  Wagon  Co.  v.  Baker,  84  Ark. 
444,  105  S.  W.  591. 

72.  Baker  v.  B'rem,  103  N.  C.  72,  9  S.  E. 
629,  4  L.  R.  A.  370;  Canham  r.  Piano  Mfg. 
Co.,  3  N.  D.  229,  55  N.  W.  583;  Fahey  v. 
Esterly  Mach.  Co.,  3  N.  D.  220,  55  N.  W. 
580,  44  Am.  St.  Rep.  554. 

73.  Canham  v.  Piano  Mfg.  Co.,  3  N.  D. 
229,  55  N.  W.  583;  Fahey  v.  Esterly  Mach, 
Co.,  3  N.  D.  220,  55  N.  W.  580,  44  Am.  St. 
Rep.  554. 

74.  Fahey  v.  Esterly  Mach.  Co.,  3  N.  D. 
220,  55  N.  W.  580,  44  Am.  St.  Rep.  554. 

75.  Armstrong  v.  Darbro,  10  Ky.  L.  Rep. 
984. 

76.  Scott  V.  Clarkson,  1  Bibb  (Ky.)  277. 

77.  Havestick  v.  Fergus,  71  111.  105;  Up- 
dike V.  Henry,  14  111.  378 ;  Boutell  i\  Warne, 
02  Mo.  350;  Barrett  v.  Turner,  2  Nebr.  172; 
Hamilton  v.  Gordon,  22  Oreg.  557,  30  Pac. 
495. 

Action  for  breach  of  contract  see  infra, 
IX,  C. 

78.  Arkansas. —  Deutsch  v.  Dunham,  72 
Ark.  141,  78  S.  W.  767;  Carpenter  v.  Glass, 
67  Ark.  135,  53  S.  W.  678. 
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Illinois. —  Havestick  v.  Fergus,  71  111.  105; 
Millay  v.  Dunn,  27  111.  516;  Updike  v.  Henry, 
14  111.  378 ;  Stanley  v.  Robinson,  14  111.  App. 
480. 

Indiana. —  Minchrod  v.  Windoes,  29  Ind. 
288. 

Kentucky.— Qxh&on  v.  Ray,  89  S.  W.  474, 
28  Ky.  L.  Rep.  444.  See  also  Willis  v.  Willis, 
6  Dana  48. 

Maine. —  Pettengill  v.  Merrill,  47  Me.  109. 

Missouri. —  Boutell  v.  Warne,  62  Mo.  350; 
Suggett  r.  Cason,  26  Mo.  221. 

Nebraska. —  Graves  v.  Damrow,  28  Nebr. 
271,  44  N.  W.  234;  Barrett  v.  Turner,  2  Nebr. 
172. 

Oregon. —  La  Vie  v.  Tooze,  43  Oreg.  590, 
74  Pac.  210;  Hamilton  v.  Gordon,  22  Oreg. 
557,  30  Pac.  495. 

Wisconsin. —  Beckwith  v.  Philleo,  15  Wis. 
223. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1141. 

No  right  of  possession  passes  under  a  bill 
of  sale  executed  without  consideration,  the 
property  remaining  in  defendant's  possession. 
Myers  v.  Hausman,  2  Alb.  L.  J.  (N.  Y.) 
48. 

Hypothecation  of  goods  as  security. — ^Where 
a  written  contract  consists  of  an  executory 
agreement  for  the  sale  of  hops,  and  a  hypothe- 
cation of  the  crop  as  security  for  any  dam- 
ages which  the  seller  may  sustain  by  reason 
of  the  buyer's  failure  or  refusal  to  perform 
his  part  of  the  contract,  which  damages  are 
unliquidated,  on  a  breach  of  the  seller's  con- 
tract the  buj'-er  is  not  entitled  to  the  posses- 
sion of  the  property,  but  is  only  entitled  to 
have  the  same  subjected  to  the  payment  of 
his  debt  after  it  has  been  ascertained  by  a 
judicial  proceeding.    Backhaus  v.  Buells,  43 
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title  has  passed  so  as  to  give  him  the  right  of  possession,''^  or  if  being  in  possession 
the  goods  are  wrongfully  taken  from  him  by  the  seller;  and  this  right  of  recovery 
of  the  goods  the  buyer  may  enforce  against  third  persons  claiming  under  the 
seller  as  purchasers    or  creditors.®^ 

2.  Conditions  Precedent.  When  the  goods  are  bargained  but  not  paid  for 
a  tender  of  payment  is  a  condition  precedent  to  replevin  for  the  goods ;  and  if  a 
third  person  is  lawfully  in  possession,  the  action  cannot  be  maintained  in  the 
absence  of  a  demand  and  refusal.^*  Where  on  the  sale  of  a  stock  of  goods  the 
seller  remains  in  possession  to  conduct  the  business  for  the  purchaser  and  account 
to  him  for  the  proceeds,  a  demand  for  an  account  is  not  necessary  before  action 
to  recover  possession  if  the  seller  has  repudiated  the  contract  by  a  denial  of 
plaintiff's  ownership. A  purchaser  of  property  which  had  already  been  levied 
on  to  satisfy  a  judgment  against  the  seller  cannot  maintain  replevin  against  an 
officer  subsequently  levying  an  attachment  at  the  suit  of  another  creditor,  without 
satisfying  the  judgment.^® 

3.  Defenses.  One  who  sells  property  in  his  possession  in  which  other  persons 
have,  unknown  to  the  buyer,  a  joint  interest  is  estopped  from  setting  this  up  as  a 
defense  to  an  action  by  the  buyer  for  possession  of  the  property  and  a  seller 
who  has  by  violence  retaken  possession  of  property  which  he  has  sold  and  dehv- 
ered  cannot  defend  an  action  of  replevin  on  the  ground  of  a  failure  of  consid- 
eration ;  but  a  seller  who  has  regained  possession  is  entitled  to  show  in  an  action 
of  replevin  brought  by  the  buyer  that  the  sale  was  induced  by  fraud  on  the  part 
of  plaintiff. 

4.  Pleading.  Where  plaintiff  alleges  generally  that  he  is  the  owner  of  the 
property  and  on  the  trial  produces  a  bill  of  sale  under  which  he  claims,  it  may  be 
shown  by  parol  evidence  that  it  was  intended  as  a  mortgage,  although  defendant 
has  not  specially  pleaded  this  fact;    and  in  an  action  against  an  officer  claiming 


Oreg.  558,  72  Pac.  976,  73  Pac.  342,  99  Am. 
St.  Rep.  759. 

79.  Glass  V.  Blazer,  91  Mo.  App.  564; 
Cro'unse  v.  Sehrimpton,  10  Misc.  (N.  Y.)  51, 
30  N.  Y.  Suppl.  809 ;  Smyth  v.  Craig,  3  Watts 
&  S.  (Pa.)  14;  Abraham  v.  Karger,  100  Wis. 
387,  76  K  W.  330. 

The  assignment  of  personal  property  for  a 
valuable  consideration,  although  not  accom- 
panied by  possession,  is  valid  as  between  the 
parties  and  possession,  if  not  voluntarily  sur- 
rendered, may  be  obtained  by  an  action  of 
replevin.    Boyle  v.  Rankin,  22  Pa.  St.  168. 

An  assignee  of  the  purchaser  may  main- 
tain the  action.  Bullard  v.  Phillips,  3  La. 
151. 

80.  Schenck  v.  Sithoff,  75  Ind.  485 ;  Haines 
V.  Cochran,  26  W.  Va.  719;  Deatz  v.  U.  S., 
38  Ct.  CI.  355. 

Purchase-money  mortgage. — Where  the 
goods  were  taken  from  the  buyer  under  a  pur- 
chase-money mortgage  the  buyer  miay  show 
that  at  the  time  possession  was  taken  the 
damage  to  plaintiff  by  reason  of  a  false  war- 
ranty on  the  sale  left  nothing  due  on  the 
mortgage.  Aultman  v.  Richardson,  10  Ind. 
App.  413,  38  N.  E.  532. 

81.  Elliott  V.  Stoddard,  98  Mass.  145; 
Brown  v.  Pierce,  97  Mass.  46,  93  Am.  Dec. 
57 ;  Gregory  v.  Wendell,  40  Mich.  432. 

82.  Tandler  r.  Saunders,  56  Mich.  142,  22 
N.  W.  271;  Kent  Iron,  etc.,  Co.  r.  Norbeck, 
150  Pa.  St.  5.^)9,  24  Atl.  737. 

Property  seized  for  taxes. — A  ])urcbaser  of 
personal  property  which  had  been  assessed 


for  taxes,  who  purchased  before  any  lien  for 
the  taxes  had.  attached,  is  not  a  privy  of  the 
seller,  so  as  to  bar  an  action  of  replevin 
against  the  tax  collector  to  recover  such 
property  seized  by  him.  Tousey  V:  Post,  91 
Mich.  631,  52  N.  W.  57. 

83.  Bradley  v.  Michael,  1  Ind.  551;  Hart 
V.  Livingston,  29  Iowa  2d  7;  Hundley  v.  Buck- 
ner,  6  Sm.  &  M.  (Miss.)  70. 

Sale  on  credit. — ^Wliere  a  sale  is  on  credit 
of  eight  months,  a  note  to  be  given  for  the 
price,  with  approved  surety  and  at  a  specified 
rate  of  interest,  a  tender  of  cash  in  paj^ment 
is  not  sufficient  to  support  replevin.  Mor- 
gan v.  East,  126  Ind.  42,  25  N.  E.  867,  9 
L.  R.  A.  558. 

Payment  of  the  actual  consideration  is 
sufficient,  although  the  buyer  has  not  ten- 
dered or  paid  the  consideration  stated  in  the 
bill  of  sale.  Schenck  v.  Sithoff,  75  Ind. 
485. 

84.  Harris  v.  McCasland,  29  111.  App.  430. 

85.  J.  H.  Hayes  Woolen  Co.  r.  McKinnon. 
114  N.  C.  661,  "19  S.  E.  761. 

86.  Brown  v.  Loesch,  3  Ind.  App.  145,  29 
N.  E.  450. 

87.  Kaiger  r.  Brandenburg.  4  Ind.  Ai)p. 
497,  31  N.  E.  211. 

88.  Applewhite  f.  Allen,  8  Humphr.  (Tenn.) 
697. 

89.  Butler  r.  Revnolds,  3  Thomps.  &  C. 
(N.  Y.)  241. 

90.  (VNiMll  r.  INIurrv,  6  Dak.  107.  50  N.  W. 
619:  :\l{'Ainmltv  r.  Seick,  59  Iowa  586.  13 
N.  W.  743. 
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the  goods  under  process  against  the  seller,  it  may  be  shown  under  an  averment 
of  property  in  the  seller  that  ^he  sale  to  plaintiff  was  a  sham  or  fraudulent  sale.^^ 
In  an  action  by  a  buyer  to  recover  goods  which  defendant  has  stopped  in  transit, 
it  is  sufficient  for  defendant  to  allege  that  he  is  ready  and  willing  to  deliver  to 
plaintiff  all  notes  or  securities  given  on  the  purchase-price  without  attaching 
them  to  his  answer  or  producing  them  in  court. 

5.  Evidence.  Where  the  action  is  against  a  third  person  claiming  as  pur- 
chaser from  or  creditor  of  the  buyer  the  burden  is  on  plaintiff  to  show  that  before 
such  claim  arose  the  sale  was  complete  and  title  had  passed  to  plaintiff.  If, 
however,  it  is  sought  to  impeach  plaintiff's  title  for  fraud  the  burden  is  on  defend- 
ant.®* Any  legal  evidence  is  admissible  to  establish  the  terms  of  the  sale  to 
plaintiff,®^  and  a  delivery  of  the  goods, ®^  and  declarations  of  the  seller  are  admis- 
sible on  the  issue  of  delivery  and  change  of  possession.®'  Where  plaintiff  claims 
under  a  mortgagee,  the  mortgage  and  note  are  admissible  to  show  the  considera- 
tion.®^ In  replevin  against  an  officer  holding  under  a  judgment  and  execution 
the  judgment-roll  is  admissible.®®  A  subsequent  purchaser  from  the  seller  may 
show  that  after  the  alleged  sale  to  plaintiff  the  seller  treated  the  property  as  his 
own.^  When  the  sale  was  for  cash,  evidence  as  to  any  fraudulent  representations 
by  the  buyer  as  to  his  ability  to  pay  is  immaterial  as,  the  sale  being  for  cash, 
such  representations  could  not  have  induced  delivery.^  Evidence  tending  to 
show  title  in  another  than  the  creditor  in  attachment  is  immaterial.^  On  the 
issue  whether  a  note  given  for  the  price  was  accepted  by  the  seller,  it  may  be 
shown  that  plaintiff,  knowing  that  the  note  had  been  sold,  altered  it  by  erasing 
the  clause  making  the  note  negotiable.*  There  must  be  a  clear  preponderance 
of  evidence  in  favor  of  the  party  in  whose  favor  judgment  is  rendered.^ 

6.  Trial  and  Judgment.  If  the  evidence  on  any  material  issue  is  conflicting, 
it  should  be  submitted  to  the  jury.^  The  instructions  should  define  and  cover 
all  the  material  issues,'  and  if  not  satisfactory  in  that  respect  additional  instruc- 
tions if  desired  should  be  requested.^  The  instructions  must  be  justified  by  the 
evidence,®  and,  in  stating  the  evidence,  must  do  so  correctly. On  the  issue 
whether  the  transfer  to  plaintiff  was  an  absolute  sale  or  a  mortgage,  a  finding 
for  plaintiff  must  be  construed  as  a  finding  that  the  transaction  was  a  sale." 


91.  Seimon  v.  Allard,  15  111.  App.  568; 
Wolfe  V.  Frederick,  59  Mich.  246,  26  N.  W. 
513;  Adler  v.  Oole,  12  Wis.  188. 

92.  Fulton  V.  Thompson,  18  Tex.  278. 

93.  Buckingham  v.  Tyler,  74  Mich.  101,  41 
N.  W.  868. 

94.  Salmon  v.  Orser,  5  Duer  (N.  Y.)  511. 

95.  Button  V.  Kneebs,  80  Iowa  267,  45 
N.  W.  875;  Lang  v.  Dougherty,  74  Tex.  226, 
12  S.  W.  29. 

96.  La  Vie  v.  Tooze,  43  Oreg.  590,  74  Pac. 
210. 

97.  Etchepare  v.  Aguirre,  91  Cal.  288,  27 
Pac.  668,  929,  25  Am.  St.  Rep.  180;  Phelps 
V.  Cutler,  4  Gray  (Mass.)  137. 

98.  Byrnes  v.  Hatch,  77  Cal.  241,  19  Pac. 
482. 

99.  Humphreys  v.  Harkey,  55  Cal.  283. 

1.  Dicken  v.  Winters,  169  Pa.  St.  126,  32 
Atl.  289. 

2.  Knox  V.  Fuller,  23  Wash.  34,  62  Pac. 
131. 

3.  Tognini  v.  Kyle,  17  Nev.  209,  30  Pac. 
829,  45  Am.  Rep.  442. 

4.  Frum  v.  Keeney,  109  Iowa  393,  80  N.  W. 
507. 

5.  Davis  V.  Getchell,  32  Nebr.  792,  49 
N.  W,  776;  Kenova  Transfer  Co.  v.  Monon- 
gahela  River  Consol.  Coal,  etc.,  Co.,  56 
W.  Va.  545,  49  S.  E.  452. 
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Sufficiency  of  evidence  to  support  judgment 
see  Dutton  v.  Kneebs,  80  Iowa  267,  45  N.  W. 
875;  Moss  v.  Johnson,  28  La.  Ann.  30'8;  Cor- 
coran V.  Sheriff,  19  La.  Ann.  139;  Medcalf  V. 
Bush,  4  Wash.  386,  30  Pac.  325 ;  S.  C.  Herbst 
Importing  Co.  v.  Burnham,  81  Wis.  408,  51 
N.  W.  262. 

6.  Vanderhoof  v.  Prendergast,  94  Mich.  18, 
53  N.  W.  792;  Matthews  v.  Hobby,  48  Barb. 
(K  Y.)  167;  Mclver  v.  Williams,  83  Wis. 
570,  53  N.  W.  847. 

Property  included. —  In  an  action  to  re- 
cover certain  articles  of  personal  property 
claimed  by  plaintiff  to  have  been  included  in 
the  sale  of  a  house,  if  the  evidence  as  to 
whether  they  were  included  is  conflicting,  the 
question  is  properly  submitted  to  the  jury. 
Flease  v.  Woodworth,  133  Wis.  678,  114 
N.  W.  124. 

Sufficiency  of  evidence  to  warrant  submis- 
sion to  jury  see  Hoffner  v.  Clark,  5  Whart. 
(Pa.)  545. 

7.  Bradford  v.  Taylor,  74  Tex.  175,  12 
S.  W.  20. 

8.  Nicol  V.  Crittenden,  55  Ga.  497. 

9.  Boaz  r.  Schneider,  69  Tex.  128,  6  S.  W 
402. 

10.  Middleton  V.  Wilson,  84  Ala.  264,  4 
So.  228. 

11.  Parmenter  v.  Fitzpatrick,   14  N.  Y. 
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The  judgment  should  determine  the  rights  of  the  parties  in  accordance  with  their 
separate  interests  in  the  property  as  shown  by  the  evidence/^  and  if  the  interest 
of  plaintiff  is  merely  a  special  interest,  a  recovery  for  that  interest  only  should  be 
allowed. 

C.  Actions  For  Breach  of  Contract  —  l.  Right  of  Action  —  a.  In  General. 

The  buyer,  if  he  is  not  himself  in  default,**  may,  upon  a  breach  of  the  contract 
by  the  seller,  maintain  an  action  for  the  damages  sustained, unless  his  right  of 
action  has  been  waived,^^  or  the  seller's  failure  to  perform  was  due  to  the  acts 
of  the  buyer,*^  or  the  failure  of  the  buyer  to  comply  with  some  condition  precedent 
to  a  performance  by  the  seller.^^  In  case  of  fraud  an  action  for  damages  may 
be  maintained,  although  there  has  been  such  a  retention  and  use  of  the  goods  by 
the  buyer  after  knowledge  of  the  fraud  as  would  preclude  a  rescission. 

b.  Non-Delivery  or  Delay.  A  right  of  action  for  damages  for  breach  of  con- 
tract arises  on  the  failure  of  the  seller  to  deliver  the  goods  as  agreed,^*^  or  for  a 


Suppl.  748  [reversed  on  other  grounds  in  135 
N.  Y.  190,  31  N.  E.  1032].  But  see  Susman 
t\  Whyard,  149  N.  Y.  127,  43  N.  E.  413 
[reversing  71  Hun  215,  25  K  Y.  Suppl.  222]. 

12.  Mueller  v.  Provo,  80  Mich.  475,  45 
ISr.  W.  498,  20  Am.  St.  Rep.  525;  Boutell  P, 
Warne,  62  Mo.  350. 

Accounting. —  In  an  action  of  claim  and  de- 
livery for  property  sold  under  a  contract  en- 
titling the  seller  to  retain  possession  and  to 
be  revested  with  title  when  the  net  profits 
paid  to  the  buyer  should  amount  to  a  certain 
sum,  the  seller  is  entitled  to  an  account  to 
ascertain  the  amount  of  profits  paid  over  so 
that  the  buyer  may  be  charged  therewith  in 
adjusting  the  rights  of  the  parties.  Hayes 
Woolen  Co.  V.  McKinnon,  114  N.  C.  661,  19 
S.  E.  761. 

13.  Adler  v.  Johnston,  2  Ohio  Cir.  Ct.  95, 
1  Ohio  Cir.  Dec.  382. 

14.  Stephenson  v.  Cady,  117  Mass.  6.  And 
see  infra,  IX,  C,  3. 

15.  Cockran  v.  Bowles,  4  Bibb  (Ky.)  233 
(reifusal  of  seller  to  execute  a  bill  of  sale 
with  warranty  as  agreed  in  the  contract  of 
sale)  ;  Henry  v.  MoCardell,  15  Tex.  Civ.  App. 
497,  40  S.  W.  172  (refusal  of  seller  of  a  stock 
of  goods  to  procure  credit  for  and  become  a 
partner  of  the  buyer  as  agreed  in  the  con- 
tract of  sale). 

Particular  breaches  of  contract  by  seller 
see  infra,  IX,  C,  1,  b,  c,  d. 

Agreement  to  repurchase. — A  contract  of 
sale  by  which  goods  are  sold  with  an  accom- 
panying undertaking  on  the  part  of  the  seller 
to  repurchase  them  within  a  specified  time 
upon  request  of  the  buyer  is  valid  and  for 
failure  to  comply  therewith  an  action  for 
damages  may  be  maintained.  Smith  v.  Alex- 
ander, 128  111.  App.  507. 

Sale  to  third  person. — ^Where  an  owner  of 
a  quarry,  after  agreeing  to  sell  stone  to  an- 
other, leased  the  quarry  to  a  third  person, 
and  the  buyer's  assent  to  the  lease  was  con- 
ditional on  suitable  arrangements  being  made 
to  protect  him,  which  was  not  done,  thereby 
terminating  the  buyer's  right  under  his  con- 
tract, lie  had  a  right  of  action  for  at  least 
nominal  damages.  Ellis  r.  Nowell,  198  Mass, 
367,  84  N.  E.  435. 

If  there  is  a  new  contract  in  regard  to  the 
same   subject-matter  which   entirely  super- 


sedes the  first  contract,  no  action  can  be 
maintained  on  the  ground  of  a  breach  of  the 
first  contract.  Consumers'  Cotton-Oil  Co.  v. 
Ashburn,  81  Fed.  331,  26  C.  C.  A.  436. 

16.  South  Gardiner  Lumber  Co.  ly.  Brad- 
street,  97  Me.  165,  53  Atl.  1110. 

Right  of  action  not  waived. — A  subsequent 
purchase  by  the  buyer  of  the  same  goods 
from  a  broker  of  the  seller  is  no  waiver  of 
the  seller's  breach  of  contract  in  refusing  to 
deliver  g-oods  to  the  buyer.  Erwin  v.  Harris, 
87  Ga.  333,  13  S.  E.  513.  A  breach  of  con- 
tract by  the  seller  in  refusing  to  deliver 
goods  is  not  waived  by  the  making  of  a  new 
contract  for  other  goods  where  it  is  dis- 
tinctly stated  that  the  two  transactions  are 
to  have  no  connection  with  each  other.  Ne- 
braska Bridge  Supply,  etc.,  Co.  v.  Conway, 
127  Iowa  237,  103  N.  W.  122,  (1904)  98 
N.  W.  1024. 

17.  Rogers  v.  Fenimore,  (Del.  1898)  41 
Atl.  886;  Kelly  v.  Fahrney,  123  Fed.  280, 
59  C.  C.  A.  298. 

18.  Bembridge  v.  Stoddard,  4  Ind.  587 
(where  the  sale  was  of  shelled  corn  and  the 
buyer  was  to  furnish  the  seller  a  thresher 
to  thresh  the  corn  which  he  failed  to  do)  ; 
Kellogg  V.  Nelson,  5  Wis.  125  (where  on  a 
sale  of  wheat  the  buyer  was  to  furnish  the 
bags  into  which  it  was  to  be  put  before  de- 
livery ) . 

19.  Hallwood  Cash  Register  Co.  v.  Berry, 
35  Tex.  Civ.  App.  554,  80  S.  W.  857. 

20.  California. —  Cummings  v.  Dudley,  60 
Cal.  383,  44  Am.  Rep.  58;  Jones  r.  Post,  6 
Cal.  102. 

Georgia. — Bigger s  v.  Pace,  5  Ga.  171. 
Indiana. —  Daggy  v.  Cox,  19  Ind.  142. 
Louisiana. —  Gallagher  v.  Pike,  24  La.  Ann. 
344. 

'New  York. —  Townshend  d.  Shepard,  64 
Barb.  39;  Crist  v.  Armour,  34  Barb.  378; 
Zabriskie  v.  Central  Vermont  R.  Co.,  13  N.  Y. 
Suppl.  735. 

Even  if  title  has  passed  the  buyer  may 
maintain  an  action  for  damages  for  non- 
delivery.   Riggers  v.  Pace,  5  Ga.  171. 

Continuing  contract. — Where  a  seller  con- 
tracted to  furnish  a  buyer  fruit  from  eaeli 
steamer  as  it  arrived  at  a  certain  price,  and 
'before  the  termination  of  tlie  contract  noti- 
fied the  bnj^er  that  he  considered  tlie  con- 
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delay  in  delivery.^^  In  the  case  of  a  partial  delivery  an  action  for  damages  will 
lie  for  the  part  not  delivered,^^  the  acceptance  of  the  partial  deliveries  being  no 
waiver  of  the  breach.^^  If  delivery  was  to  be  made  in  instalments  each  month, 
a  failure  to  deliver  the  required  quantity  each  month  is  a  separate  breach  for 
which  action  will  lie.^*  The  right  to  sue  for  damages  is  terminated  by  a  rescission 
by  agreement,^^  but  not  by  a  mere  notice  of  intent  to  rescind,^^  and  the  rescission 
will  not  affect  a  right  of  action  which  has  already  accrued.^^  Where  the  sale  is 
of  goods  to  arrive  the  obligation  to  deliver  does  not  arise  until  the  arrival,  and 
a  failure  to  deliver  because  of  non-arrival  does  not  give  the  buyer  a  right  of 
action;  but  if  the  failure  to  arrive  is  due  to  the  failure  of  the  seller  to  ship  goods 
of  the  kind  and  quality  contracted  for,  the  buyer  may  maintain  his  action. If 
the  sale  is  of  certain  articles  and  the  attachments  thereto,  without  which  the 
articles  are  unsalable,  on  the  failure  of  the  seller  to  furnish  such  attachments 


tract  at  an  end  and  refused  to  deliver  fur- 
ther fruit  thereunder,  such  act  constituted 
a  breach  of  the  contract  for  which  the  buyer 
was  entitled  to  recover.  Underbill  v.  Buck- 
man  Fruit  Co.,  97  Md.  229,  54  Atl.  873. 

Property  in  possession  of  third  person. — 
Where  an  agent,  subject  to  approval  by  his 
principal,  sells  a  safe  in  the  possession  of  a 
third  person,  and  contracts  that  such  third 
person  shall  deliver  the  same  to  the  buyer, 
and  the  sale  is  approved  by  the  principal, 
the  principal  is  liable  to  the  buj^er  on  re- 
fusal of  the  third  person  to  deliver  the  safe. 
Warner  v.  Thompson,  35  Kan.  27,  10  Pac. 
110. 

Property  not  owned  by  seller. —  If  one  con- 
tracts absolutely  to  convey  property  not 
then  owned  by  him,  he  will  be  liable  in  dam- 
ages for  a  breach  if  he  is  not  able  to  secure 
the  same  so  as  to  make  delivery.  Northing- 
ton-Munger-Pratt  Co.  v.  Farmers'  Gin,  etc., 
Co.,  119  Ga.  851,  47  S.  E.  200,  100  Am.  St. 
Rep.  210. 

Where  goods  stored  in  a  warehouse  are 
sold,  and  a  warrant  for  them  delivered  to 
the  vendee  upon  payment  of  the  purchase- 
money,  and  the  warehouseman  refuses  to  de- 
liver the  goods  to  the  purchaser  upon  presen- 
tation of  the  warrant,  an  action  lies  against 
the  vendor  for  the  non-delivery  of  the  goods. 
Thol  V.  Hinton,  4  Wkly.  Rep.  26. 

On  a  sale  of  all  the  cattle  on  a  ranch  ex- 
cept a  certain  numl)er  to  fill  a  previous  con- 
tract with  a  different  buyer,  it  is  competent 
to  show  that  such  other  contract  called  for 
cattle  of  a  certain  age,  and  if  there  are  not 
enough  cattle  in  the  herd  of  that  age  to  fill 
the  contract,  the  seller  cannot  take  cattle  of 
other  ages  to  make  up  the  number,  and  if 
he  does  so  will  be  liable  to  the  second  buyer 
for  failure  to  deliver  the  cattle  so  taken. 
Lonergan  v.  Buford,  148  U.  S.  581,  13  S.  Ct. 
684,  37  L.  ed.  569  [affirming  6  Utah  301,  22 
Pac.  164]. 

Where  hay  was  to  be  delivered  when  pressed 

a  refusal  to  permit  the  pressing  to  be  done 
and  to  deliver  the  hay  entitles  the  buyer  to 
maintain  an  action  for  breach  of  contract. 
Spaulding  v.  Coon,  50  Mich.  622,  16  N.  W. 
169. 

Sale  of  goods  needed  for  particular  purpose. 

— Where  the  agreement  is  to  furnish  all 
goods  needed  for  a  specified  purpose  a  fail- 
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ure  to  deliver  goods  ordered  is  not  a  breach 
for  which  an  action  for  damages  will  lie 
unless  the  goods  were  for  the  purpose  speci- 
fied. Laclede  Constr.  Co.  v.  T.  J.  Moss  Tie 
Co.,  185  Mo.  25,  84  S.  W.  76.  See  also 
Snadbolt,  etc..  Iron  Co.  v.  Topliff,  85  Wis. 
513,  55  N.  W.  854. 

Evasion  of  contract. — ^Where  defendant  con- 
tracted to  sell  to  plaintiff  all  the  lumber  he 
siiould  manufacture,  or  have  manufactured 
for  him,  at  a  certain  place,  and  having  logs 
at  that  place  which  H  had  agreed  to  saw  for 
him,  entered  into  a  contract  by  which  he 
nominally  sold  them  to  H,  but  agreed  to 
take  his  pay  in  lumber  at  a  specified  price, 
less  than  the  market  price,  this  was  a  mere 
device  to  evade  his  contract  with  plaintiff 
and  he  is  liable  for  not  delivering  the  lum- 
ber to  him.    Cain  V.  Weston,  26  Wis.  100. 

21.  Buick  Motor  Co.  v.  Reid  Mfg.  Co.,  150 
Mich.  118,  113  N.  W.  591;  Redlands  Orange 
Growers  Assoc.  v.  Gorman,  76  Mo.  App. 
184. 

Waiver. —  The  mere  acceptance  of  the  goods 
after  the  time  specified  for  delivery  is  not 
a  waiver  of  a  claim  for  damages  for  the 
delay.  Buick  Motor  Co.  V.  Reid  Mfg.  Co., 
150  Mich.  118,  113  N.  W.  591. 

Time  of  delivery  contingent. — Where  de- 
fendant having  purchased  old  rails  from  a 
railroad  company  sold  them  to  plaintiff, 
agreeing  to  deliver  as  fast  as  the  railroad 
company  delivered  to  him,  plaintiff  cannot, 
on  delay  of  the  company  in  delivering  rails 
to  defendant,  purchase  the  rails  elsev/here 
and  hold  defendant  liable  for  the  difference 
in  price.    Smith  v.  Snyder,  77  Va.  432. 

22.  Reynolds  v.  Bell,  84  Ala.  496,  4  So. 
703;  Cofield  v.  Clark,  2  Colo.  101. 

Deficiency  in  quantity  see  infra,  IX,  C,  1,  c. 

23.  In  re  Kelly,  51  Fed.  194. 

24.  Johnson  v.  Allen,  78  Ala.  387,  56  Am. 
Rep.  34. 

25.  Hopkins  V.  Sickles,  Wright  (Ohio) 
376. 

26.  Jones  v.  Post,  6  Cal.  102. 

27.  Wilmoth  v.  Hamilton,  127  Fed.  48,  61 
C.  C.  A.  584;  In  re  Kelly,  51  Fed.  194. 

28.  Russell  r.  Nicoll,  3  Wend.  (N.  Y.) 
112,  20  Am.  Dec.  670. 

29.  Abe  Stein  Co.  Robertson.  167  K  Y. 
101,  60  N.  E.  329  [affirminq  38  N.  Y.  App. 
Div.  311,  57  N.  Y.  Suppl.  46]. 
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the  buyer  is  not  obliged  to  purchase  them  elsewhere  so  as  to  relieve  the  seller 
from  liability  for  the  breach. An  action  for  non-delivery  will  not  he  if  the 
failure  is  due  to  a  breach  of  the  contract  by  plaintiff,'^^  and  a  refusal  to  deliver 
at  a  place  other  than  that  fixed  by  the  contract  except  upon  other  terms  of  pay- 
ment is  not  a  breach  of  the  contract  for  which  an  action  will  lie.^^ 

c.  Deficiency  in  Quantity.  Where  the  contract  is  for  a  specific  quantity  of 
goods  a  right  of  action  arises  for  breach  of  contract  if  there  is  a  deficiency  in  the 
quantity  delivered ;  but  if  the  quantity  is  merely  estimated  there  can  be  no 
recovery  because  of  deficiency  unless  caused  by  the  seller's  fraud  or  mistake.^* 
So  also  where  the  sale  is  of  specific  goods  the  buyer  cannot  maintain  an  action 
for  breach  of  contract,  where  the  failure  to  deliver  the  full  amount  is  due  to  a 
destruction  of  a  part  of  the  goods  before  the  time  of  delivery  without  fault  on  the 
part  of  the  seller.^^ 

d.  Delivery  of  Inferior  Goods.  If  the  goods  tendered  or  delivered  are  not  of 
the  kind  or  quality  contracted  for,  the  buyer  may  refuse  to  receive  them  and 
sue  for  damages  for  breach  of  the  contract  but  if  the  goods  are  delivered  and 
accepted  there  is  a  direct  conflict  of  authority  as  to  the  right  of  the  buyer  to 
recover  damages  on  the  ground  that  they  do  not  conform  to  the  contract. In 
some  cases  it  is  held  that  it  is  the  duty  of  the  buyer  to  inspect  the  goods  at  the 
time  of  delivery,^^  or  within  a  reasonable  time,  according  to  the  circumstances  of 
the  case,^^  and  that  in  the  absence  of  fraud  or  warranty  he  cannot  subsequently 
recover  damages  for  breach  of  contract  on  the  ground  of  defects,*^  unless  the 


30.  Mann  v.  Taylor,  78  Iowa  355,  43  N.  W. 
220. 

31.  Stephenson  v.  Cady,  117  Mass.  6,  where 
by  the  terms  of  two  executory  contracts  for 
the  sale  of  goods,  to  be  paid  for  on  delivery, 
the  deliveries  under  the  second  were  to  com- 
mence when  the  full  quantity  required  by 
the  first  had  been  shipped  and  the  pur- 
chaser refused  to  pay  for  goods  delivered 
under  the  first  unless  the  seller  gave  security 
for  the  entire  fulfilment  of  the  contracts. 

32.  Mitchell  v.  La  Follett,  38  Oreg.  178, 
63  Pac.  54.  See  also  Whitaker  v.  Sterling, 
136  Mich.  671,  99  N.  W.  880. 

33.  Reynolds  v.  Bell,  84  Ala.  496,  4  So 
703;  Creighton  P.  Comstock,  27  Ohio  St. 
548;  Merriam  v.  Field,  29  Wis.  592. 

Payment  of  losses  arising  on  a  resale  of 
the  goods  is  not  necessary  to  fix  the  right 
of  action  for  deficiency  in  quantity.  John- 
son V.  Staenglen,  85  Fed.  603,  29  C.  C.  A. 
369. 

34.  Merriam  v.  Field,  29  Wis.  592. 

35.  Ontario  Deciduous  Fruit  Growers'  As- 
soc. V.  Cutting  Fruit  Packing  Co.,  134  Cal. 
21,  66  Pac.  28,  86  Am.  St.  Rep.  231,  53 
L.  R.  A.  681  (where  the  sale  was  of  a  spe- 
cific quantity  of  specific  varieties  of  fruit  to 
be  grown  in  specific  orchards,  and  owing  to 
an  extraordinary  drought  the  orchards  did 
not  produce  sufficient  fruit  of  the  kind  speci- 
fied to  fill  the  contract)  ;  Howell  v.  Coup- 
land,  L.  R.  9  Q.  B.  462,  43  L.  J.  Q.  B.  201, 
30  L.  T.  Rep.  N.  S.  677,  22  Wkly.  Rep.  691 
[affirmed  in  1  Q.  B.  D.  258,  46  L.  J.  Q.  B. 
147,  33  L.  T.  Rep.  N.  S.  832,  24  Wkly.  Rep. 
470  (where  the  contract  was  for  the  sale  of 
a  certain  number  of  tons  of  potatoes  to  be 
grown  on  certain  land,  and  owing  to  a  po- 
tato blight  the  crop  partly  failed  so  that  the 
roquisitp  iniinbpr  of  tons  was  not  produced, 
but  all  that  were  produced  were  delivered). 


36.  Aller  v.  Pennell,  51  Iowa  537,  2  N.  W. 
385;  Stein  Co.  v.  Robertson,  167  N.  Y.  101, 
60  N.  E.  329  [affirming  38  N.  Y.  App.  Div. 
311,  57  N.  Y.  Suppl.  46];  Tompkins  f.  Lamb, 
121  N.  Y.  App.  Div.  366,  106  N.  Y.  Suppl.  6 
[affirmed  in  195  N.  Y.  518.  88  N.  E. 
1133]. 

37.  See  Watson  v.  Bigelow  Co.,  77  Conn. 
124,  58  Atl.  741 ;  Bagley  v.  Cleveland  Rolling- 
Mill  Co.,  21  Fed.  159. 

38.  Copley  Iron  Co.  v.  Pope,  13  Dalv 
(N.  Y.)144  [affirmed  in  108  N.  Y.  232,  15 
N.  E.  335]. 

39.  Pierson  r.  Crooks,  115  N.  Y.  539,  22 
N.  E.  349,  12  Am.  St.  Rep.  831;  Hargous 
V.  Stone,  5  N.  Y.  73. 

40.  Alabama. —  Ricks  r.  Dillahunty,  8  Port. 
133. 

Illinois. —  Towell  v.  Gatewood,  3  111.  22, 
33  Am.  Dec.  437. 

Maine. —  Kingsbury  v.  Taylor.  29  Me.  508, 
50  Am.  Dec.  607. 

Neio  York.— Reed  v.  Randall  29  X.  Y. 
358,  86  Am.  Dec.  305;  Ideal  Wrench  Co.  v. 
Garvin  Mach.  Co.,  92  N.  Y.  App.  Div.  187, 
87  N.  Y.  Suppl.  41  [affirmed  in  181  N.  Y. 
5/3,  74  N.  E.  1118];  Wallace  r.  Blake,  15 
Daly  158,  3  N.  Y.  Suppl.  934;  Snell 
Moses,  1  Johns.  96;  Giles  Litlio.,  etc..  Print- 
ing Co.  V.  Recamier  ^Nlfg.  Co.,  12  X.  Y.  St. 
169  [reversed  on  other  grounds  in  14  Dalv 
475,  15  N.  Y.  St.  354].  'But  see  Mackintosh 
V.  Ilawley,  13  N.  Y.  St.  434. 

Pennsylvania. —  Carson  r.  Baillie,  19  Pa. 
St.  375,  57  Am.  Dec.  659. 

Vermont. —  Gilson  r.  Bint^ham,  43  Vt.  410, 
5  Am.  Rep.  289. 

Conditional  acceptance. —  If  the  goods  are 
inspected  and  the  buyer  refuses  to  accept 
them  because  of  defects  and  accepts  them 
only  upon  an  agreement  by  tlie  seller  to 
make  good  the  defects  and  the  latter  fails 

[IX,  C,  1,  d] 


618    [35  Cyc] 


SALES 


goods  are  rejected  at  the  time  of  delivery  or  are  returned  or  tendered  as  soon 
as  the  defects  aie  discovered.*^  The  rule  is,  however,  subject  to  certain  excep- 
tions,*^ and  is  more  particularly  appHcable  to  cases  where  no  part  of  the  purchase- 
price  has  been  paid  and  the  buyer  is  in  a  position  to  reject  the  goods  without 
sustaining  any  loss  other  than  what  might  grow  out  of  the  difference  between 
tJie  contract  and  market  prices.**  In  the  application  of  the  rule  a  distinction  is 
also  to  be  made  according  to  the  character  of  the  defect  and  the  opportunity  of 
the  buyer  to  discover  it ;  *^  and  while  the  buyer  cannot  ordinarily  recover  for 
defects  of  which  he  knows  or  which  he  could  have  ascertained  by  inspection,*® 
he  may  recover  for  defects  which  could  not  be  ascertained  upon  ordinary  inspec- 
tion at  the  time  of  delivery,*^  or  which  are  not  apparent  until  the  goods  are  applied 
to  some  use  which  precludes  a  return  thereof,*^  such  as  a  defect  in  paint  not  appar- 
ent until  it  is  applied  upon  a  house,*^  or  in  coal  not  apparent  until  the  coal  is 
burned.^^  In  other  cases,  however,  it  is  held  that  while  an  acceptance  or  reten- 
tion of  the  defective  goods  would  preclude  a  rescission,^^  the  buyer  may  accept 
and  retain  them  and  sue  for  damages  because  of  such  defects, and  that  the 
acceptance  is  without  effect  except  as  evidence  that  the  goods  were  not  defective 
or  that  the  defect  was  waived.^^ 

e.  Time  to  Sue.    On  an  unqualified  refusal  of  the  seller  to  perform  his  con- 


to  do  so,  the  buyer  may  recover  damages. 
James  v.  Libby,  103  N.  Y.  App.  Div.  256, 
92  N.  Y.  Suppl.  1047  [reversing  44  Misc.  210, 
88  N.  Y.  Suppl.  812]. 

41.  Ideal  Wrench  Co.  v.  Garvin  Mach.  Co., 
92  N.  Y.  App.  Div.  187,  87  N.  Y.  Suppl.  41 
[affirmed  in  181  N.  Y.  573,  74  N.  E.  1118]; 
Copley  Iron  Co.  v.  Pope,  13  Daly  (N.  Y.)  144 
[affirmed  in  108  N.  Y.  232,  15  N.  E.  335]; 
Gilson  V.  Bingham,  43  Vt.  410,  5  Am.  Rep. 
289. 

42.  Pierson  v.  Crooks,  115  N.  Y.  539,  22 
N.  E.  349,  12  Am.  St.  Rep.  831;  Reed  v. 
Randall,  29  N.  Y.  358,  86  Am.  Dec.  305; 
Heydecker  v.  Lombard,  7  Daly  (N.  Y.)  19. 

Where  acceptance  was  procured  by  fraud 
an  offer  to  return  is  not  necessary  to  en- 
title the  buyer  to  maintain  his  suit  on  the 
contract  for  damages  caused  by  delivery  of 
inferior  goods.  McAroy  v.  Wright,  25  Ind. 
22. 

43.  See  Summers  Fiber  Co.  v.  Walker,  109 
S.  W.  883,  33  Ky.  L.  Rep.  153. 

44.  Summers  Fiber  Co.  V.  Walker,  109 
S.  W.  883,  33  Ky.  L.  Rep.  153.  See  also 
Munford  v.  Kevil,  109  Ky.  246,  58  S.  W. 
703,  22  Ky.  L.  Rep.  730;  Finch  v.  Gregg, 
126  N.  C.  176,  35  S.  E.  251,  49  L.  R.  A. 
679. 

45.  Zabriskie  v.  Central  Vermont  R.  Co., 
131  N.  Y.  72,  29  N.  E.  1006. 

If  there  is  no  opportunity  for  inspection 

but  the  buyer  is  obliged  to  accept  the  goods 
without  inspection,  such  acceptance  does  not 
preclude  an  action  to  recover  damages  for 
defects.  Munford  v.  Kevil,  109  Ky.  246,  58 
S.  W.  703,  22  Ky.  L.  Rep.  730. 

46.  See  Zabriskie  v.  Central  Vermont  R 
Co.,  131  N.  Y.  72,  29  N.  E.  1006;  and  cases 
cited  supra,  note  40. 

47.  Alabama. —  McCaa  v.  Elam  Drug  Co., 
114  Ala.  74,  21  So.  479,  62  Am.  St.  Rep.  88. 

Kentucky. — Wallace  v.  Knoxville  Woolen 
Mills,  117  Ky.  450,  78  S.  W.  192,  25  Ky.  L. 
Rep.  1445. 
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Michigan. —  Buick  Motor  Co.  v.  Reid  Mfg. 
Co.,  150  Mich.  118,  113  N.  W.  591. 

New  York. —  Carleton  v.  Lombard,  149 
X.  Y.  137,  43  N.  E.  422;  Zabriskie  v.  Central 
Vermont  R.  Co.,  131  N.  Y.  72,  29  N.  E.  1006. 

United  States. —  Bagley  v.  Cleveland  Roll- 
ing-Mills  Co.,  21  Fed.  159. 

The  buyer  is  entitled  to  a  reasonable  time 
for  inspection  and  the  discovery  of  defects, 
and  if  the  defect  is  one  which  cannot  be  as- 
certained on  ordinary  inspection  at  the  time 
of  the  delivery,  he  is  entitled  to  recover  if 
he  discovers  the  defect  within  a  reasonable 
time  and  notifies  the  seller  promptly  of  the 
rejection  upon  the  discovery  of  the  defect. 
Tompkins  v.  Lamb,  121  N.  Y.  App.  Div.  366, 
106  N.  Y.  Suppl.  6  [affirmed  in  195  N.  Y. 
518,  88  N.  E.  1133]. 

48.  Zabriskie  v.  Central  Vermont  R.  Co., 
131  N.  Y.  72,  29  N.  E.  1006;  Bagley  v. 
Cleveland  Rolling-Mills  Co.,  21  Fed.  159. 

Use  of  machinery. — Where  a  buyer  of 
motors  and  transmissions  for  use  in  auto- 
mobiles gave  them  a  proper  test,  and  defects 
were  not  discovered  until  after  the  machin- 
ery had  been  installed  in  automobiles  and 
sold  to  customers,  the  buyer  was  not  re- 
quired to  return  the  machinery  to  recoup 
damages  against  the  seller  for  the  defects. 
Buick  Motor  Co.  v.  Reid  Mfg.  Co.,  150  Mich. 
118,  113  N.  W.  591. 

49.  McCaa  v.  Elam  Drug  Co.,  114  Ala.  74, 
21  So.  479,  62  Am.  St.  Rep.  88. 

50.  Zabriskie  v.  Central  Vermont  R.  Co., 
131  N.  Y.  72,  29  N.  E.  1006. 

51.  See  Tomlinson  v.  Quigley,  5  Houst. 
(Del.)  168;  Electric  Vehicle  Co.  v.  Price, 
138  111.  App.  594. 

52.  Watson  v.  Bigelow  Co.,  77  Conn.  124, 
58  Atl.  741;  Tomlinson  v.  Quigley,  5  Houst. 
(Del.)  168;  John  Hall  Commission  Co.  v. 
Crook,  87  Miss.  445,  40  So.  20,  1006;  Bagley 
V.  Cleveland  Rolling-Mills  Co.,  21  Fed.  159. 

53.  Watson  v.  Bigelow  Co.,  77  Conn.  124, 
58  Atl.  741. 
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tract,  an  action  for  the  breach  may  be  maintained,  although  the  time  for  per- 
formance has  not  expired,^'^  unless  the  buyer  refuses  to  accept  the  seller's  renunci- 
ation of  the  contract  and  continues  to  insist  upon  its  performance  and  to  treat 
the  contract  as  subsisting.^^  So  also  where  the  seller  has  disposed  of  the  goods, 
the  buyer  may  after  a  tender  of  performance  on  his  part  before  the  expiration 
of  the  time  of  performance  maintain  an  action  for  the  breach.^®  Mere  delay  in 
bringing  suit  for  a  deficiency  in  quantity  does  not  affect  the  right  of  action.^^ 

2.  Form  of  Remedy.  Where  the  breach  is  a  failure  to  deliver  goods  of  the 
proper  quality  the  remedy  in  the  absence  of  fraud  is  by  an  action  for  breach  of 
contract,^^  or  if  the  buyer  has  made  payment  in  advance  he  may  avoid  the  con- 
tract and  recover  the  price  paid.'^^  If  there  was  also  fraud  on  the  part  of  the  seller 
the  buyer's  remedy  is  either  for  breach  of  contract  or  for  the  fraud. So  too  in 
case  of  non-delivery  the  buyer  may  sue  for  breach  of  contract/^  or  he  may  avoid 
the  contract  and  sue  for  the  price  paid.^^  He  cannot,  however,  treat  the  sale  as 
void  for  the  purpose  of  recovering  the  price  and  at  the  same  time  as  in  force  in 
order  to  recover  damages. Where  there  is  a  mere  failure  to  deliver  the  remedy 
is  on  the  contract,  and  not  by  an  action  for  conversion.^* 

3.  Conditions  Precedent.  In  order  to  entitle  the  buyer  of  goods  to  maintain 
an  action  for  breach  of  the  contract  he  must  have  performed  or  offered  to  per- 
form his  part  of  the  agreement,  or  at  least  have  shown  a  readiness  and  willing- 
ness to  perform,®^  unless  the  seller  has  refused  or  put  it  out  of  his  power  to  per- 
form the  contract,  and  such  fact  is  known  to  the  buyer.      If  payment  and  delivery 


54.  Pappenheimer  Hardware  Co.  v.  Harri- 
son Wire  Co.,  8  Ohio  Dec.  (Reprint)  657,  9 
Cine.  L.  Bui.  131;  Dingley  v.  Oler,  11  Fed. 
372.  But  see  South  Gardiner  Lumber  Co.  y. 
Bradstreet,  97  Me.  165,  53  Atl.  1110,  hold- 
ing that  mere  notice  from  the  seller  that  he 
will  not  deliver  does  not  authorize  an  action 
for  non-delivery  before  the  time  of  delivery. 

55.  Oppenheimer  v.  Brackman,  etc..  Mill- 
ing Co.,  32  Can.  S.  Ct.  689,  holding  that  if 
the  seller  renounces  the  contract  before  the 
time  of  performance,  this  gives  the  buyer 
an  immediate  right  of  action  for  damages, 
'but  if  the  buyer  refuses  to  accept  such  re- 
nunciation and  continues  to  insist  upon  the 
performance  and  to  treat  the  contract  as 
subsisting,  this  right  of  action  is  gone  and 
he  can  sue  only  for  a  breach  for  non-per- 
formance after  the  time  for  performance  has 
expired. 

56.  Packer  v.  Steward,  34  Vt.  127. 

57.  Creighton  v.  Comstock,  27  Ohio  St.  548, 
holding  that  a  delay  of  six  months  in  bring- 
ing suit  for  a  deficiency  in  the  quantity  of 
goods  is  not  of  itself  a  waiver  of  the  claim 
for  damages. 

58.  Buckingham  v.  Osborne,  44  Conn.  133; 
Shields  V.  Reibe,  9  111.  App.  598;  Westmore- 
land V.  Walker,  25  Miss.  76;  Taylor  v. 
Saxe,  134  N.  Y.  67,  31  N.  E.  258  [reversing 
57  Hun  411,  10  N.  Y.  Suppl.  869];  Gurney 
V.  Atlantic,  etc.,  R.  Co.,  58  N.  Y.  358  [re- 
versing  2  Thomps.  &  C.  446]  ;  Tompkins  v. 
Lamb,  121  N.  Y.  App.  Div.  366,  106  N.  Y. 
Suppl.  6  [affirmed  in  195  N.  Y.  518,  88  IST.  E. 
1133]. 

In  Louisiana  the  remedy  is  by  a  redhibitory 

action  or  by  action  quanti  minoris.  Fisk  v. 
Proctor,  4  La.  Ann.  562;  Richardson  v. 
Johnson,  1  La.  Ann.  389.  The  latter  action 
will  lie,  although  the  buyer  by  disposing  of 
the  goods  has  disabled  himself  from  bring- 


ing a  redhibitory  action.  George  v.  Shreve- 
port  Cotton  Oil  Co.,  114  La.  498,  38  So. 
432. 

59.  See  supra,  IK,  A,  1,  e. 

60.  Connecticut. —  Ives  v.  Carter,  24  Conn. 
392. 

Indiana. —  Love  v.  Oldham,  22  Ind.  51. 
Missouri. —  Parker  v.  Marquis,  64  Mo.  38. 
New  York. —  Bowen  v.  Mandeville,  95  N.  Y. 
237  [affirming  29  Hun  42]. 

Texas.— Blythe  v.  Speake,  23  Tex.  429. 

61.  Barr  v.  Logan,  5  Harr.  (Del.)  52. 

On  a  sale  to  a  third  person  of  goods  con- 
tracted to  be  manufactured  and  delivered  to 
plaintiff,  the  contract  being  executory,  plain- 
tiff cannot  adopt  the  sale  as  his  own  and 
hold  the  seller  as  agent  but  his  only  remedy 
is  for  a  breach  of  the  executory  agreement 
to  deliver  them  to  himself.  Sharp  v.  Simons, 
49  Barb.  (N.  Y.)  407. 

62.  See  supra,  IX,  A,  1,  d. 

63.  Paris  v.  Lewis,  2  B.  Mon.  (Ky.)  375; 
Junkins  v.  Simpson,  14  Me.  364;  Bowen  v. 
Mandeville,  95  N.  Y.  237  [affirming  29  Hun 
42].  See  also  Wright  v.  Dudgeon,  138  Iowa 
510,  116  N.  W.  598. 

64.  Roll  V.  Black,  Dudley  (Ga.)  18. 

65.  Packer  v.  Button,  35  Vt.  188;  Kellogg 
V.  l^elson,  5  Wis.  125,  where  a  buyer  of  wheat 
was  to  furnish  bags  for  sacking  the  grain. 

Pajrment  of  instalment  in  advance. —  On  a 
sale  of  goods  part  payment  to  be  made  in 
advance  and  the  balance  on  delivery  the 
buyer  cannot  maintain  an  action  for  non- 
delivery unless  he  has  fulfilled  the  condition 
as  to  payment  of  the  first  instalment. 
Faber  v.  Hougham,  36  Oreg.  428,  59  Pac. 
547,  nil.  See  also  Laclmnind  v.  Mooi'e,  51 
Oreg.  217,  94  Pac.  510. 

66.  Cook  V.  Ferral,  13  Wend.  (N.  Y.)  285; 
Neis  V.  Yocum,  16  Fed.  168,  9  Sawy.  24. 

67.  Packer  v.  Button,  35  Vt.  188. 
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are  concurrent  it  is  a  condition  precedent  to  an  action  for  damages  for  non-delivery 
that  the  buyer  should  tender  the  price  and  demand  the  goods/^  or  at  least  show 
a  readiness  to  receive  the  goods  and  pay  the  price.®®  If  the  contract  is  to  deliver 
the  goods  at  a  certain  time  a  demand  is  not  necessary;  but  a  demand  is  necessary 
if  the  goods  are  to  be  delivered  on  demand/^  or  if  they  are  not  of  a  portable  char- 
acter and  the  contract  does  not  state  the  place  of  delivery;  and  if  they  are  to 
be  delivered  at  a  certain  time  and  place  and  paid  for  on  delivery,  the  buyer  must 
be  ready  to  receive,  accept,  and  pay  for  the  goods  at  such  time  and  place;  but 


68.  Georgia. —  Sivell  v.  Hogan,  115  Ga.  667, 
42  S.  E.  151;  Pusey  v.  McElween  Commis- 
sion Co.,  93  Ga.  773,  21  S.  E.  150. 

Illinois. — Hungate  v.  Rankin,  20  111.  639; 
Sexton  V.  Brown,  36  111.  App.  281. 

Indiana. —  Chun  r.  Howard,  3  Blackf.  163. 

Iowa. — Wire  v.  Foster,  62  Iowa  114,  17 
N.  W.  174. 

Kentucky. —  Hume  v.  Mullins,  35  S.  W. 
551,  18  Ky.  L.  Rep.  108.  But  see  Shrews- 
berry  V.  Buckleys,  4  Bibb  260. 

ISlew  York. —  Lawrence  v.  Everett,  11  N.  Y. 
Suppl.  881. 

North  Carolina. — Grandy  V.  Small,  48  N.  C. 
8;  Benners  v.  Howard,  1  N.  C.  93,  1  Am. 
Dec.  583. 

Ohio. —  Hounsford  v.  Fisher,  Wright  580. 

South  Carolina. —  Mitchell  v.  Georgia  R., 
etc.,  Co.,  6  Rich.  188. 

Texas.—Kellj  v.  Webb,  27  Tex.  368. 

Vermont. —  Packer  v.  Button,  35  Vt.  188. 

England. —  Morton  v.  Lamb,  7  T.  R.  125, 
4  Rev.  Rep.  395,  101  Eng.  Reprint  890. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1157. 

A  technical  continuing  tender  need  not  be 
kept  up  by  the  buyer  to  preserve  his  right 
of  action.    Phillips  v.  Williams,  39  Ga.  597. 

Where  a  sight  draft  is  to  accompany  de- 
livery the  buyer  is  not  required  to  make  a 
tender  of  payment  before  bringing  suit  for 
the  non-delivery  of  the  goods.  Pakas  v.  Hol- 
lingshead,  60  N.  Y.  Suppl.  991. 

69.  Alabama. —  Davis  v.  Adams,  18  Ala. 
264. 

Connecticut. —  Hickock  v.  Hoyt,  33  Conn. 
553. 

Illinois.— Metz  v.  Albrecht,  52  111.  491; 
Funk  V.  Hough,  29  111.  145;  Hough  v.  Raw- 
son,  17  111.  588. 

Indiana. —  Beard  v.  Sloan,  30  Ind.  279; 
Bailey  v.  Ricketts,  4  Ind.  488;  Smith  v. 
Smith,  8  Blackf.  208;  Chun  v.  Howard,  3 
Blackf.  163. 

Neio  York. — ^Anderson  v.  Read,  106  N.  Y. 
333,  13  N.  E.  292  [reversing  51  N.  Y.  Super. 
Ct.  326];  Bronson  v.  Wiman,  8  N.  Y.  182 
[affirming  10  Barb.  406] ;  Vail  v.  Rice,  5 
IST.  Y.  155;  Cook  v.  Ferral,  13  Wend.  285. 
But  see  Lawrence  v.  Everett,  11  N.  Y.  Suppl. 
881,  holding  that  there  must  be  an  actual 
tender,  a  mere  readiness  to  pay  being  in- 
sufficient. 

North  Carolina. —  Blalock  v.  Clark,  137 
N.  C.  140,  49  S.  E.  88;  Cole  v.  Hester,  31 
N.  C.  23. 

South  Carolina. —  Mitchell  v.  Georgia  R., 
etc.,  Co.,  6  Rich.  188. 

Washington. —  Neis  r.  O'Brien,  12  Wash. 
358,  41  Pac.  59,  50  Am.  St.  Rep.  894. 
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United  States. —  Neis  v.  Yocum,  16  Fed. 
168,  9  Sawy.  24. 

An  offer  to  perform  by  a  vendee  who  is 
ready  and  willing,  followed  by  an  absolute 
refusal  by  the  vendor  to  deliver  the  goods, 
is  sufficient  to  give  the  vendee  a  right  of 
action;  and  the  actual  tender  and  payment 
of  the  consideration  is  not  a  condition  prece» 
dent.    West  v.  Piatt,  127  Mass.  367. 

70.  Patterson  v.  Jones,  13  Ark.  69,  56  Am. 
Dee.  296;  Mountjoy  v.  Adair,  1  Ind.  254, 
Smith  96;  Mitchell  v.  Gregory,  1  Bibb  (Ky.) 
449,  4  Am.  Dec.  655. 

Delivery  during  month. — ^Where  delivery 
was  to  be  made  as  early  as  possible  during 
a  certain  month,  demand  during  the  month 
was  not  necessary,  and  as  failure  to  deliver 
during  the  month  rendered  compliance  with 
the  contract  impossible,  demand  was  not 
necessary  thereafter  as  a  condition  prece- 
dent to  action.  Chattanooga  Car,  etc.,  Co. 
V.  Lefebvre,  113  La.  487,  37  So.  38. 

Where  delivery  is  to  be  made  in  monthly 
instalments,  a  demand  is  not  necessary  to  put 
the  seller  in  default.  Rowland  v.  Lehigh 
Coal,  etc.,  Co.,  28  Pa.  St.  215. 

Under  an  agreement  to  transfer  shares  of 
stock  of  the  par  value  of  five  hundred  dollars 
within  a  certain  time,  and  if  shares  as  de- 
scribed were  not  transferred  the  difference 
to  be  paid  in  money,  demand  for  the  shares 
is  unnecessary  before  bringing  action.  Dyer 
V.  Rich,  1  Mete.  (Mass.)  180. 

71.  Smith  V.  Leavensworth,  1  Root  (Conn.) 
209;  Wilmouth  V.  Patton,  2  Bibb  (Ky.) 
280;  Letcher  i>.  Taylor,  Hard.  (Ky.)  79; 
Snow  V.  Johnson,  1  Minn.  48. 

Independent  covenants. — Where  goods  are 
to  be  delivered  on  demand,  and  payment 
is  to  be  made  in  futuro,  an  action  will  lie 
for  non-delivery  of  the  goods,  although  the 
demand  is  not  made  for  them  till  after  the 
time  of  payment  has  elapsed;  and  it  is  not 
necessary  to  allege  payment,  tender,  or  readi- 
ness to  pay,  by  plaintiff,  the  agreements 
being  independent.  Dox  v.  Dey,  3  Wend. 
(N.  Y.)  356. 

72.  Bradley  v.  Farrington,  4  Ark.  532,  hold- 
ing that  in  the  case  of  a  sale  of  corn  or 
other  farm  produce,  where  the  contract  does 
not  state  the  place  of  delivery,  a  demand  is 
necessary.  See  also  Cook  v.  Ferral,  13  Wend. 
(N.  Y.)  285. 

73.  Vail  V.  Rice,  5  N.  Y.  155;  McDonald 
V.  Williams,  1  Hilt.  (N.  Y.)  365;  Cook  v. 
Ferral,  13  Wend.  (K  Y.)  285;  Grandy  v. 
McCleese,  47  N.  C.  142;  Cole  v.  Hester,  31 
N.  C.  23. 

Under  Tenn.  Act  (1807),  c.  95,  if  the  place 
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if  the  buyer  was  ready  and  willing  to  receive  and  pay  for  the  goods  at  such  time 
and  place,  it  is  not  necessary  that  he  should  have  actually  paid  or  tendered  the 
price. '^^  A  formal  tender  of  payment  or  demand  is  not  necessary  if  defendant 
has  disposed  of  the  goods/^  or  has  otherwise  put  it  out  of  his  power  to  perform 
his  contract,'®  or  failed  to  do  some  act  to  be  done  by  him  before  delivery  and  neces- 
sary to  ascertain  the  amount  to  be  paid;  and  a  refusal  on  the  part  of  the  seller 
to  comply  with  his  contract  relieves  the  buyer  from  the  necessity  of  showing  a 
readiness  to  perform/^  but  there  must  be  an  actual  refusal  regarded  as  such  by 
the  parties  at  the  time."^^ 

4.  Defenses.  To  an  action  for  damages  for  non-delivery  it  is  no  defense  that 
plaintiff  had  sold  the  goods  to  a  third  person  before  action  was  brought ;  that 
the  buyer  accepted  and  paid  for  such  portion'  of  the  goods  as  was  delivered/^ 
even  after  the  time  fixed  for  delivery     that  the  buyer  waived  the  stipulation 


of  delivery  is  fixed  but  not  the  time  of  de- 
livery the  buyer  must  give  the  seller  ten 
days'  notice  of  the  time  when  he  will  at- 
tend, at  the  place  specified  in  the  contract, 
to  receive  the  goods,  and  he  cannot  com- 
mence suit  until  after  the  expiration  of  the 
ten  days.  Powell  v.  Coward,  2  Overt. 
326. 

74.  Crosby  v.  Watkins,  12  Cal.  85;  Allen 
V.  Pennell,  51  Iowa  537,  2  N.  W.  385;  Bron- 
son  V.  Wiman,  8  N.  Y.  182  [affirming  10 
Barb.  406];  Neis  V.  Yocum,  16  Fed.  168,  9 
Sawy.  24. 

If  the  goods  are  to  be  paid  for  "  as  deliv- 
ered "  it  is  not  necessary  for  the  buyer  to 
tender  the  purchase-price  in  advance  of  de- 
livery, and  his  failure  to  do  so  is  no  defense 
to  an  action  for  non-delivery.  Felsberg  y. 
Moore,  84  Ark.  399,  106  S.  W.  197. 

75.  Delaiuare. —  Lea  v.  Ennis,  6  Houst.  433. 
Iowa. —  Boies  v.  Vincent,  24  Iowa  387. 
Louisiana. —  Marchesseau  t>.  Chaffee,  4  La. 

Ann.  24. 

Maine. —  Bassett  v.  Bassett,  55  Me.  127. 

Minnesota. —  Lieberman  v.  Isaacs,  43  Minn. 
186,  45  N.  W.  8. 

tfew  Jersey. — Parker  v.  Pettit,  43  N.  J.  L. 
512. 

Isfew  York. —  Crist  v.  Armour,  34  Barb. 
378. 

North  Carolina. —  Harriss  v.  Williams,  48 
N.  C.  483,  67  Am.  Dec.  253. 

Oregon. —  Bussard  v.  Hibler,  42  Oreg.  500, 
71  Pac.  642. 

Vermont. —  Packer  v.  Button,  35  Vt.  188. 

England. —  Bowdell  v.  Parsons,  10  East 
359 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1157. 

76.  Ennis  Brown  Co.  v.  Hurst,  1  Cal.  App. 
752,  82  Pac.  1056;  Northwestern  Iron,  etc., 
Co.  V.  Hirsch,  94  IlL  App.  579;  Parker  v. 
Pettit,  43  N.  J.  L.  512;  Woolner  v.  Hill,  93 
N.  Y.  576.  Compare  Spratt  v.  Merchants', 
etc.,  Nat.  Bank,  4  Pa.  Cas.  107,  7  Atl.  98. 

If  the  seller  informs  the  buyer  that  he  will 
be  unable  to  deliver  the  goods  no  tender  is 
necessary  to  fix  defendant's  liability  for  non- 
delivery.' Crystal  Palace  Flouring  Co.  v. 
Butterfield,  15  Colo.  App.  246,  61  Pac.  479. 

77.  Lowry  v.  Barelli,  21  Ohio  St.  324. 

78.  California. —  Stum  r.  Hadrich,  7  Cal. 
App.  241,  94  Pac.  82;  Ennis  Brown  Co.  r. 
Hurst,  1  Cal.  App.  752,  82  Pac.  1056. 


Colorado. —  Crystal  Palace  Flouring  Co.  v. 
Butterfield,  15  Colo.  App.  246,  61  Pac.  479. 

Illinois. —  Northwestern  Iron,  etc.,  Co.  v. 
Hirsch,  94  111.  App.  579. 

Maryland. — ^Williams  i;.  Woods,  16  Md.  220. 

Missouri. — Walker  v.  Cooper,  97  Mo.  App 
441,  71  S.  W.  370;  Price  v.  Vanstone,  40 
Mo.  App.  207. 

Nebraska. —  Post  V.  G'arrow,  18  Nebr.  682. 
26  N.  W.  580. 

New  Jersey. —  Chess  v.  Vockroth,  75 
N.  J.  L.  665,  70  Atl.  73. 

New  York. —  Sampson  v.  Lewis,  8  N.  Y. 
St.  346. 

North  Carolina. —  Blalock  v.  Clark,  137 
N.  C.  140,  49  S.  E.  88,  133  N.  C.  306,  45 
S.  E.  642.  But  see  Grandy  i\  McCleese, 
47  N.  C.  142,  holding  that  a  denial  of  the 
existence  of  the  contract  by  the  seller  does 
not  relieve  the  buyer  from  being  ready  to 
pay  the  price  on  a  demand  for  the  goods. 

Wisconsin. —  Hubbard  v.  Haley,  96  Wis. 
578,  71  N.  W.  1036. 

An  actual  tender  need  not  be  made  where 
on  plaintiff's  signifying  his  readiness  to  per- 
form the  seller  refused  to  deliver.  Rawson 
V.  Johnson,  1  East  203,  6  Rev.  Rep.  252. 

Demand. — A  party  to  a  contract  who  has 
been  informed  by  the  adverse  party  that  he 
will  not  supply  the  goods  contracted  for 
need  not,  in  order  to  maintain  an  action  for 
a  breach  of  the  contract,  demand  the  goods. 
Packers'  Fertilizer  Assoc.  v.  Harris,  42  Ind. 
App.  240,  85  N.  E.  375. 

Goods  in  possession  of  third  person.— -Where 
the  goods  are  in  the  possession  of  a  third 
person  who  refuses  to  deliver  them  tender  of 
the  price  is  unnecessarv.  Thompson  c.  War- 
ner, 31  Kan.  533,  3  Pac.  339. 

79.  Hanson  r.  Slaven,  98  Cal.  377,  33  Pac. 
266. 

Although  the  seller  has  told  a  third  person 

that  he  would  be  unable  to  perform  his  con- 
tract the  other  party  must  nevertheless  per- 
form or  tender  performance  on  his  part  be- 
fore he  can  maintain  an  action  for  non-de- 
livery. McDonald  r.  Williams,  1  Hilt. 
(N.  Y.)  365. 

80.  Gunter  r.  Sanchez,  1  Cal.  45. 

81.  Smith  r.  Droubav,  20  Utah  443,  58  Pac. 
1112. 

82.  Sun  Mfg.  Co.  r.  Eo-bert,  37  Tox.  Civ. 
App.  512,  84  S.  W.  667. 
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as  to- time  of  delivery  that  plaintiff  did  not  object  when  informed  of  defendant's 
intent  to  sell  the  goods  to  another;  ^*  or  that  defendant  was  mistaken  as  to  his 
ownership  of  the  goods  sold.^^  When  goods  were  to  be  delivered  in  instalments 
during  the  season,  it  is  no  defense  to  an  action  for  failure  to  dehver  the  first  two 
instalments  that  plaintiff  was  not  ready  and  wiUing  to  receive  and  pay  for  the 
last  instalment;  ^®  and  where  the  sale  was  of  specific  goods  an  offer  to  deliver 
other  goods  of  like  kind  is  no  defense  to  an  action  for  non-delivery  of  the  specific 
goods.^^  Where  the  contract  was  only  to  fill  plaintiff's  requirements  the  fact 
that  plaintiff  had  sold  a  few  of  the  goods  to  a  third  person  is  not  a  defense  if  such 
sale  was  made  in  good  faith  and  merely  as  an  accommodation  and  not  for  specu- 
lation.^^ Where  goods  of  an  inferior  quality  are  delivered  it  is  no  defense  that 
the  inferior  goods  were  delivered  by  mistake,  or  that  they  were  to  be  taken  on 
the  seller's  measurement  and  inspection;  and  where  a  part  of  the  goods  deliv- 
ered do  not  conform  to  the  contract  and  are  rejected,  the  retention  and  use  of 
the  part  which  does  conform  to  the  contract  will  not  preclude  a  recovery  of 
damages;  but  it  is  a  good  defense  that  the  defects  complained  of  were  due  to 
the  buyer's  failure  to  remove  the  goods  within  a  reasonable  time.^^  It  is  a  good 
defense  to  an  action  for  non-deliveiy  that  plaintiff  was  unable  to  pay  for  the 
goods;  that  he  has  not  performed  conditions  to  be  by  him  performed  precedent 
to  delivery;  or  that  he  by  his  own  acts  prevented  a  delivery  by  defendant. It 
is  no  defense  to  an  action  for  damages  for  delay  in  deUvery  that  the  buyer  accepted 
the  articles  when  they  were  delivered. If  the  buyer  was  to  furnish  specifica- 
tions of  the  kind  of  goods  desired  it  is  a  good  defense  that  he  has  failed  to  do  so,®^ 
and  such  a  defense  is  not  inconsistent  with  the  further  claim  that  the  buyer  had 
canceled  the  contract. A  defense  may  be  waived  by  an  unqualified  repudiation 
of  the  contract.^® 


83.  Hill  V.  Smith,  32  Vt.  433. 

84.  Martin  v.  Angell,  7  Barb.  (N.  Y.)  407. 

85.  Lister  V.  Windmuller,  52  N.  Y.  Super. 
Ct.  407. 

86.  Isaacs  v.  New  York  Plaster  Works,  67 
N.  Y.  124  [reversing  40  N.  Y.  Super.  Ct. 
277]. 

87.  Trotter  v.  Tousey,  131  Mich.  624,  92 
N.  W.  544. 

88.  H.  D.  Williams  Cooperage  Co.  v.  Sco- 
field,  115  Fed.  119,  53  C.  C.  A.  23,  holding, 
however,  that  if  plaintiff  ordered  more  than 
he  needed  so  as  to  secure  a  stock  for  the 
succeeding  year,  that  fact  would  constitute 
a  defense,  although  it  was  not  known  to 
defendant  at  the  time  of  his  refusal  to 
deliver. 

Contract  to  fill  requirements. — Where  de- 
fendants were  to  fill  plaintiffs'  requirements 
for  new  barrels  the  fact  that  plaintiffs  were 
accustomed  to  purchase  barrels  from  their 
customers  after  they  were  emptied  and  use 
them  again  did  not  require  them  to  pur- 
chase second-hand  barrels  instead  of  ordering 
new  ones,  when  they  were  compelled  to  pay 
more  than  the  contract  price  therefor.  H.  D. 
Williams  Cooperage  Co.  v.  ^cofield,  125  Fed. 
916,  60  C.  C.  A.  564. 

89.  Missouri,  etc.,  Coal  Co.  v.  Consolidated 
Coal  Co.,  127  Mo.  App.  320,  105  S.  W.  682. 

90.  Wiburg,  etc.,  Co.  v.  Walling,  (Ky. 
1908)  113  S.  W.  832,  holding  that  while  such 
an  agreement  might  preclude  a  rescission  of 
the  contract  or  rejectment  of  the  goods,  it 
does  not  preclude  a  claim  for  damages  for 
failure  to  deliver  goods  of  the  kind  or  qual- 
ity agreed  on. 
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91.  Canton  Lumber  Co.  v.  Liller,  107  Md. 
146',  68  Atl.  500. 

92.  Summers  Fiber  Co.  v.  Walker,  109 
S.  W.  883,  33  Ky,  L.  Eep.  153. 

93..  Reader  v.  Knatchbull,  5  T.  R.  218  note, 
101  Eng.  Reprint  123. 

94.  Bembridge  v.  Stoddard,  4  Ind.  587, 
where  on  a  sale  of  grain  the  buyer  was  to 
furnish  a  thresher  and  thresh  the  grain  and 
failed  and  refused  to  do  so. 

95.  Kelly  v.  Fahrney,  123  Fed.  280,  59 
C.  C.  A.  298,  where  plaintiff,  who  had  origi- 
nally transferred  the  stock  to  defendant, 
procured  a  creditor  to  attach  the  stock  on 
the  ground  that  the  transfer  was  fraudulent 
as  to  creditors.  See  also  Rogers  v.  Feni- 
more,  (Del.  1898)  41  Atl.  886,  holding  that 
if  the  conduct  of  the  buyer  destroyed  the 
seller's  credit,  so  as  to  prevent  him  from 
purchasing  wheat  with  which  to  fulfil  a 
contract  of  sale,  the  buyer  cannot  recover 
for  a  failure  to  deliver  the  wheat. 

Effect  of  subsequent  agreement. —  The  un- 
authorized act  of  a  buyer  of  cattle  in  cutting 
out  from  the  herd  a  number  of  cattle  is  no 
defense  if  the  matter  was  subsequently  ad- 
justed by  the  parties,  and  it  was  agreed  that 
the  herd  as  it  then  stood  should  be  deliv- 
ered under  the  contract.  Slaughter  v.  Moore, 
17  Tex.  Civ.  App.  233,  42  S.  W.  372. 

96.  Chattanooga  Car,  etc.,  Co.  v.  Lefebvre, 
113  La.  487,  37  So.  38. 

97.  Nicker  son  v,  Gardner,  12  U.  C.  Q.  B. 
219. 

98.  Ault  1^.  Dustin,  100  Tenn.  366,  45  S.  W. 
981. 

99.  Maskelinski  f.  Wazsinenski,  20  N.  Y. 
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5.  Set-Off  and  Counter-claim.  Defendant  in  an  action  for  non-delivery  cannot 
set  off  the  price  of  the  goods  deHvered  under  an  illegal  option  additional  to  the 
main  contract  and  at  the  same  time  deny  plaintiff's  right  to  damages  for  failure 
to  deliver  under  the  option  on  the  ground  of  its  illegality;^  and  where  goods  have 
been  shipped  to  plaintiff  and  while  being  held  by  the  carrier  awaiting  payment 
of  the  price  the  contract  is  repudiated  by  the  seller  and  the  rescission  is  acquiesced 
in  by  the  buyer  by  suing  out  an  attachment  against  the  goods  for  damages  for 
breach  of  the  contract,  the  seller  cannot  counter-claim  for  the  contract  price. ^ 
On  a  sale  of  timber  to  be  delivered  at  the  stump,  where  the  buyer  fails  to  take  a 
part  of  the  timber  and  the  seller  retains  it  in  its  natural  state,  his  only  remedy  is 
for  unHquidated  damages,  and  this  he  cannot  plead  in  set-off  in  an  action  by  the 
buyer  against  him.^ 

6.  Venue.  An  action  for  damages  for  breach  of  a  contract  of  sale  is  properly 
brought  in  the  county  where  the  contract  was  to  be  performed.^ 

7.  Parties.  Where  goods  are  shipped  on  a  bill  of  lading  with  draft  attached 
the  consignee  may  recover  for  defects  in  the  goods  against  an  assignee  of  the  bill 
of  lading,^  and  in  an  action  by  the  buyer  against  the  seller  the  latter  may  implead 
his  vendor.^ 

8.  Pleading  —  a.  Declaration  or  Complaint  —  (i)  In  General.  In  an 
action  by  the  buyer  for  a  breach  of  contract  the  complaint  must  allege  facts  suffi- 
cient to  show  the  existence  of  a  contract  of  sale,^  and  that  there  has  been  a  breach 
of  such  contract.^  The  contract  must  be  pleaded  according  to  its  terms, ^  although 
a  mere  clerical  error  will  not  vitiate  the  complaint. The  complaint  should  set 
out  a  description  of  the  goods,^^  the  quantity  sold,^^  and  the  consideration  of  the 
sale.^^  It  is  not,  however,  necessary  to  set  out  more  of  the  contract  than  relates 
to  the  breach  which  is  the  cause  of  action,^*  and  it  is  generally  sufficient  in  an 
action  for  non-delivery  if  it  is  alleged  generally  that  the  goods  contracted  for 
were  never  delivered  by  reason  of  which  plaintiff  was  compelled  to  purchase 
elsewhere  at  a  higher  price;  but  if  the  complaint  does  not  contain  any  irrelevant 
or  impertinent  matter  it  is  not  defective  because  it  sets  out  the  cause  of  action 


Suppl.  533,  holding  that  where  the  seller  of  a 
horse  refuses  to  deliver,  basing  his  refusal 
solely  upon  the  ground  that  he  had  sold 
the  horse  too  cheaply,  he  thereby  waives  any 
other  defense. 

1.  Corcoran  v.  Lehigh,  etc.,  Coal  Co.,  138 
111.  390,  28  N.  E.  759  {reversing  37  111.  App. 
577]. 

2.  Bunch  V.  Potts,  57  Ark.  257,  21  S.  W. 
437. 

3.  Stewart  V.  Scott,  54  Ark.  187,  15  S.  W. 
463. 

4.  Bell  County  Brick  Co.  v.  Cox,  33  Tex. 
Civ.  App.  292,  76  S.  W.  607,  construing 
Rev.  St.  (1895)  art.  1194,  par.  5. 

5.  Finch  v.  Gregg,  126  N.  C.  176,  35  S.  E. 
251,  49  L.  R.  A.  679. 

6.  Hudson  v.  Norwood,  13  Tex.  Civ.  App. 
062,  35  S.  W.  1075. 

7.  Thomas  v.  Greenwood,  69  Mich.  215,  37 
N.  W.  195. 

8.  Staver  Carriage  Co.  v.  Park  Steel  Co., 
104  Fed.  200,  43  C.  C.  A.  471. 

Complaint  held  insufficient  to  support  a 
judgment  for  plaintiff  see  Aldermian  v.  New 
Departure  Bell  Co.,  (Conn.  1904)  59  Atl. 
408. 

If  the  contract  is  to  supply  plaintiff  with 
material  required  for  use  in  his  factory  prior 
to  a  time  stated,  an  allegation  that  material 
ordered  and  not  delivered  was  required  for 


use  prior  to  such  time  is  essential  to  the 
statement  of  a  cause  of  action.  Staver  Car- 
riage Co.  V.  Park  Steel  Co.,  104  Fed.  200,  43 
C.  C.  A.  471. 

9.  Thomas  v.  Greenwood,  69  Mich.  215,  37 
N.  W.  195 ;  Penny  v.  Porter,  2  East  2. 

10.  Sorell  V.  Sorell,  5  Ala.  576. 

11.  Lindman  v.  Wolf,  47  Ind.  501. 

12.  McConnell  v.  Baker,  4  Blackf.  (Ind.) 
325. 

Reference  to  bill  of  sale. — An  allegation  in 
a  complaint  that  plaintilf  bought  "  a  quan- 
tity of  malt,  as  will  appear  from  the  bill  of 
sale,"  which  is  there  stated,  is  sufficient  with- 
out averment  of  the  definite  quantity.  Coch- 
ran V.  Goodman,  3  Cal.  244. 

13.  Manier  i\  Appling,  112  Ala.  663,  20 
So.  978;  Decker  v.  Birhap,  Morr.  (Iowa)  62; 
Thomas  v.  Greenwood,  69  Mich.  215,  37 
N.  W.  195. 

Contract  importing  consideration. —  In  In- 
diana contracts  of  sale  which  are  negotiable 
under  the  law  merchant  or  assignable  under 
the  provisions  of  the  statute  import  a  con- 
sideration, and  in  an  action  thereon  no  con- 
sideration need  be  averred.  Magic  Packing 
Co.  r.  Stone-Ordean  Wells  Co.,  158  Ind.  538, 
64  N.  E.  11. 

14.  Squier  r.  Hunt.  3  Price  68. 

15.  Cutting  Fruit  Packing  Co.  r.  C-intv, 
141  Cal.  692,  75  Pac.  504:  Halstead  Lumber 
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more  formally  and  elaborately  than  is  necessary.^®  If  it  appears  that  the  failure 
to  deliver  was  due  to  the  destruction  of  the  goods  in  the  hands  of  the  seller,  plaintiff 
should  aver  such  facts  as  would  show  that  title  had  not  passed.^'  A  general 
allegation  of  damages  is  sufficient  to  admit  proof  of  general  damages/^  but  if 
special  damages  are  claimed  they  must  be  specially  pleaded. 

(ii)  Performance  of  Conditions  Precedent?'^  Plaintiff  must  allege  a 
performance  of  any  conditions  precedent  necessary  to  enable  him  to  maintain  the 
action,  such  as  a  demand  or  payment  or  tender  of  the  purchase-money,^^  or  a 
readiness  to  receive  and  pay  for  the  goods,^^  unless  prior  to  the  time  of  perform- 
ance the  seller  has  disabled  himself  from  performing  the  contract ;     but  if  the 


Co.  V.  Sutton,  46  Kan.  192,  26  Pac.  444.  And 
see  Hoopes  v.  East,  19  Tex.  Civ.  App.  531, 
48  S.  W.  764. 

Where  non-delivery  and  delay  in  delivery 

are  the  breaches  relied  on,  the  declaration 
should  show  what  goods  were  not  delivered, 
the  delay  that  took  place  in  the  delivery  of 
the  others,  and  the  damages  caused  thereby 
Dexter  Spring,  etc.,  Co.  r.  Springfield  Mal- 
leable Iron  Co.,  31  Pittbs.  Leg.  J.  N.  S.  (Pa.) 
226. 

16.  Smith,  etc.,  Co.  v.  Smith,  166  Pa.  St. 
563,  31  Atl.  343. 

17.  Camp  V.  Norton,  52  Barb.  (N.  Y.)  96. 

18.  Partridge  v.  Blanchard,  23  Minn.  69; 
Bussard  v.  Hibler,  42  Oreg.  500,  71  Pac.  642. 
See  also  Crystal  Palace  Flouring  Co.  f.  But- 
terfield,  15  Colo.  App.  246.  61  Pac.  470;  Har- 
rison V.  Argyle  Co.,  128  N.  Y.  App.  Div.  81, 
112  N.  Y.  Suppl.  477.  But  see  Denver,  etc., 
R.  Co.  v.  Hutchins,  31  Nebr.  572,  48  N.  W. 
398,  holding  that  the  complaint  must  set  out 
the  agreed  price  and  the  market  price  at  the 
time  of  delivery. 

19.  Liljengren  Furniture,  etc.,  Co.  v.  Mead, 
42  Minn.  420,  44  K  W.  306. 

Damages  for  loss  of  profits  must  be  spe- 
cially pleaded.  Harper  v.  Miller,  27  Ind. 
277. 

20.  Conditions  precedent  see  supra,  IX, 
C,  3. 

21.  Georgia. —  Pusey  v.  McElveen  Commis- 
sion Co.,  93  Ga.  773,  21  S.  E.  150. 

Indiana. —  Magic  Packing  Co.  i\  Stone-Or- 
dean  Wells  Co.,  158  Ind.  538,  64  N.  E.  11; 
Chun  V.  Howard,  3  Blackf.  163. 

Iowa. —  Decker  v.  Birhap,  Morr.  62. 

Michiqan. — Thomas  v.  GreeuM^ood,  69  Mich. 
215,  37  N.  W.  195. 

South  Carolina. —  Mitchell  v.  Georgia  R., 
etc.,  Co..  6  Rich.  188. 

Vermont. —  Jones  v.  Marsh,  22  Vt.  144. 

Wisconsin. — Hackbarth  v.  Wollner,  88  Wis. 
476,  60  N.  W.  704. 

England. —  Morton  v.  Lamb.  7  T.  R.  125,  4 
Rev.  Rep.  395,  101  Eng.  Reprint  890. 

Canada. —  Russell  v.  Rowe,  7  U.  0.  Q.  B. 
484. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1162. 

If  the  goods  were  to  be  delivered  on  demand 
the  complaint  must  allege  a  demand.  Wil- 
moruth  V.  Patton,  2  Bibb  (Ky.)  280;  Letcher 
V.  Taylor,  Hard.  (Ky.)  79;  Snow  v.  Johnson, 
1  Minn.  48. 

Sufficiency  of  allegations. — A  complaint 
which  alleges  that  plaintiff  went  to  defend- 
ant's house  to  pay  the  purchase-price,  but 
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could  not  make  the  payment  or  tender  the 
same  because  of  defendant's  absence;  that 
plaintiff  tendered  the  amount  to  defendant's 
family  and  they  refused  it;  that  on  defend- 
ant's return  he  tendered  it  to  him  and  it  was 
refused;  that  defendant  refused  to  keep  the 
contract,  and  that  plaintiff  was  at  all  times 
ready  and  willing  to  pay  for  the  corn,  and 
offered  to  perform  the  contract;  and  that  de- 
fendant failed  to  perform  any  part  of  his 
contract  is  not  demurrable,  because  it  does 
not  allege  a  specific  demand  for  the  property 
agreed  to  be  sold,  or  that  the  tender  was  kept 
good.    Thomas  v.  Mathis,  92  Ind.  560. 

An  allegation  that  the  goods  were  disposed 
of  by  the  seller  supersedes  the  necessity  of 
alleging  a  demand.  Bowdell  v.  Parsons,  10 
East  359.  And  in  such  case  an  allegation 
of  the  readiness  of  plaintiff  to  comply  with 
his  contract  is  sufficient.  Hart  v.  Summers, 
38  Mich.  399.  See  also  Clarke  v.  Crandall, 
27  Barb.  (N.  Y.)  73,  holding  that  an  aver- 
ment that  before  the  time  when  the  delivery 
was  to  be  made  defendant  notified  plaintiff 
that  he  would  not  fulfil  the  contract,  and  had 
sold  the  property,  and  that  plaintiff  relying 
on  that  notice  did  not  provide  the  funds  to 
pay  for  or  make  ready  to  receive  the  prop- 
erty as  he  otherwise  would  have  done  is 
sufficient. 

Cure  by  subsequent  pleading. —  Plaintiff's 
omission  to  allege  a  previous  demand  is  not 
cured  by  defendant's  plea  of  a  tender  since 
the  suit.  McMaster  v.  Brander,  2  Rob.  (La.) 
498. 

22.  Illinois. —  Hough  v.  Rawson,  17  111.  588. 
Indiana. —  Magic  Packing  Co.  v.  Stone-Or- 

dean  Wells  Co.,  158  Ind.  538,  64  N.  E.  11; 
Beard  r.  Sloan,  30  Ind.  279;  Bailey  v.  Rick- 
etts,  4  Ind.  488;  Smith  v.  Smith,  8  Blackf. 
208;  Chun  v.  Howard,  3  Blackf.  163. 

North  Carolina. —  Grandy  v.  Small,  50 
K  C.  50;  Cole  V.  Hester,  31  N.  C.  23. 

Pennsylvania. —  Robison  v.  Tyson,  46  Pa. 
St.  286. 

South  Carolina. —  Mitchell  v.  Georgia  R., 
etc.,  Co.,  6  Rich.  188. 

England. —  Waterhouse  v.  Skinner,  2  B.  & 
P.  447;  Rawson  v.  Johnson,  1  East  203,  6 
Rev.  Rep.  252. 

Canada.— Wright  v.  Weed,  6  U.  C.  Q.  B. 
140. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1162. 

23.  Parker  v.  Pettit,  43  N.  J.  L.  512,  hold- 
ing that  an  averment  of  plaintiff's  readiness 
to  accept  and  pay  for  the  goods  purchased 
is  not  necessary  where  the  vendor  before  the 
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goods  are  to  be  delivered  at  a  particular  time  and  place,  and  to  be  paid  for  on 
delivery,  it  is  sufficient  to  allege  a  readiness  and  willingness  to  .  take  and  pay  for 
the  goods  without  alleging  an  actual  tender,^''  and  an  averment  of  readiness  at 
all  times  is  sufficient  without  averring  a  readiness  at  the  particular  time  stipu- 
lated for  the  delivery.^^ 

b.  Plea  or  Answer.  A  plea  of  tender  of  delivery  must  allege  that  the  goods 
tendered  were  of  the  quality  contracted  for,^^  and  must  set  forth  the  quantity,^^ 
and  that  they  had  always  been  and  still  were  ready  for  delivery .^^  A  plea  that 
the  time  of  delivery  was  extended  is  not  good  unless  it  is  alleged  that  the  extended 
time  has  not  elapsed  or  that  delivery  has  been  made.^^  If  defendant  relies  on 
the  destruction  of  the  goods  to  excuse  delivery  the  answer  must  allege  facts  show- 
ing that  the  title  had  passed  to  plaintiff. Where  the  action  is  for  failure  to  deliver 
goods  of  the  proper  quality  a  plea  alleging  that  under  the  contract  all  differences 
were  to  be  settled  by  arbitration  is  insufficient  if  it  does  not  aver  that  such  arbi- 
tration was  a  condition  precedent  to  suit.^^  An  answer  setting  up  a  rescission 
of  the  contract  and  a  breach  by  the  buyer  of  the  conditions  as  to  payment  is  not 
objectionable  because  the  defenses  are  inconsistent.^^  A  notice  attached  to  a 
plea  of  the  general  issue  alleging  a  failure  of  the  buyer  to  pay  drafts  for  instal- 
ments delivered  as  agreed  and  his  removal  from  the  state  is  sufficient  to  present 
the  defense  of  abandonment  of  the  contract  by  the  buyer.^^  A  plea  of  fraud  in 
falsely  representing  the  market  value  of  the  goods,  where  both  the  value  as  falsely 
represented  and  the  true  value  are  alleged  under  a  videlicet  is  bad.^*  A  denial  of 
the  claim  for  damages  must  be  direct  and  certain. 

e.  Issues,  Proof,  and  Variance  —  (i)  In  General.^^  Plaintiff  can  recover 
only  upon  the  cause  of  action  set  forth  in  his  complaint,^^  and  only  such  evidence 
is  admissible  as  conforms  to  the  pleadings  and  issues  tendered  thereby .^^  An 


time  fixed  for  performance  of  the  contract 
has  disabled  himself  from  performing  it. 

24.  Funk  i\  Hough,  29  111.  145;  Robinson 
V.  Tyson,  46  Pa.  St.  286. 

It  is  not  necessary  to  allege  when  and 
where  the  buyer  was  ready  and  willing  to  re- 
ceive and  pay  for  the  goods,  since  such  alle- 
gation necessarily  refers  to  the  time  and 
place  of  delivery.  Neis  v.  Yocum,  16  Fed. 
168,  9  Sawy.  24. 

25.  Porter  v.  Rose,  12  Johns.  (N.  Y.)  209, 
7  Am.  Dec.  306. 

26.  Bradley  v.  King.  44  111.  339.  And  see 
Robertson  v.  Hayes,  15  U.  C.  Q.  B.  293. 

27.  Dorman  v.  Elder,  3  Blackf .  ( Ind. )  490. 

28.  Dorman  v.  Elder,  3  Blackf.  (Ind.)  490; 
Miller  v.  McClain,  10  Yerg.  (Tenn.)  245; 
Tiernan  v.  Napier,  Peck  (Tenn.)  212;  Stin- 
son  V.  Branigan,  10  U.  C.  Q.  B.  210; 
Hancock  v.  Gibson,  3  U.  C.  Q.  B.  41. 

29.  Molson  v.  Bradburn,  25  U.  C.  Q.  B. 
457. 

30.  Scott  V.  King,  12  Ind.  203. 

31.  Hudmon  v.  Cuyas,  57  Fed.  355,  6 
C.  C.  A.  381. 

32.  Bruce  v.  Burr,  67  N.  Y.  237. 

33.  Town  V.  Jepson,  133  Mich.  673,  95 
N.  W.  742. 

34.  Ainsworth  v.  Roush,  109  111.  App.  299. 

35.  Roberts  v.  Andrews,  15  Pa.  Super.  Ct. 
305.  See  also  Roberts  v.  Andrews,  23  Pa. 
Co.  Ct.  99. 

Price  paid  for  substitute.— Where  the  affi- 
davit of  defense  goes  to  the  entire  claim  in 
an  action  for  damages  by  a  purchaser,  who, 
on  failure  of  the  seller  to  deliver  the  articles, 
[40] 


goes  into  the  market,  and  gets  a  substitute, 
it  is  enough  to  state  that  the  price  paid  for 
the  substitute,  was  above  the  market  price, 
without  stating  the  market  price.  Hamilton 
v.  Kirby,  199  Pa.  St.  466,  49  Atl.  214. 

A  special  plea  by  defendant  that  the  lum- 
ber which  was  the  consideration  of  the  vio- 
lated contract  had  declined  in  value  does  not 
limit  the  defense  to  such  ground,  where  de- 
fendant specially  denied  all  responsibility, 
and  so  denying  put  at  issue  plaintiff's  action 
on  the  contract  setting  forth  the  different 
grades  of  lumber.  Williams  v.  Louisiana 
Lumber  Co.,  105  La.  99,  29  So.  491. 

36.  See,  generally,  Pleading,  31  Cyc.  670. 

37.  Laclede  Constr.  Co.  v.  Tudor  Iron 
Works,  169  Mo.  137,  69  S.  W.  384;  Traver  r. 
Shaefle,  33  Nebr.  531,  50  N.  W.  683;  Moffit- 
West  Drug  Co.  v.  Byrd,  92  Fed.  290,  34 
C.  C.  A.  351  [reversing  1  Indian  Terr,  612, 
43  S.  W.  864]. 

Damages. — 'S^Hiere,  on  a  failure  to  deliver 
a  portion  of  the  goods  in  January  as  agreed, 
there  was  an  extension  of  time  as  to  the  re- 
mainder followed  by  another  brea^eh  in  July, 
and  plaintiff  -  declares  on  the  original  con- 
tract, alleging  a  breach  in  January,  proof 
can  be  made  only  of  such  dama.g^s  as  re- 
sulted from  the  non-delivery  in  January,  and 
there  can  be  no  recovery  of  damages  based 
upon  the  advance  in  price  between  January 
and  July  without  setting  forth  in  the  com- 
plaint the  enlargement  of  the  contract.  Hill 
r.  Smith,  32  Vt.  433. 

38.  Travor  t\  Shaefle,  33  Nebr.  531.  50 
N.  W.  683. 
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allegation  that  by  reason  of  the  non-delivery  plaintiff  was  prevented  from  carrying 
on  his  business  is  sufficient  to  render  admissible  proof  that  plaintiff  attempted 
to  procure  the  goods  elsewhere  but  was  unable  to  do  so.^^  Evidence  of  a  waiver 
by  defendant  of  a  tender  or  offer  of  performance  on  the  part  of  plaintiff  is  admis- 
sible, although  the  waiver  was  not  alleged  in  the  complaint. All  material  alle- 
gations necessary  to  constitute  the  cause  of  action  must  be  supported  by  proof/^ 
and  an  allegation  that  plaintiff  was  ready  and  willing  to  receive  the  goods  and 
pay  for  them  is  a  material  one  and  must  be  proved.^^  If  loss  of  profits  to  be 
obtained  on  resale  is  claimed  as  damages  proof  must  be  made  of  the  purchase- 
price  and  the  price  at  which  the  goods  were  resold.*^ 

(ii)  Under  General  Issue.  Under  the  general  issue  defendant  may 
prove  as  a  defense  pro  tanto  that  plaintiff  accepted  part  of  the  goods  before  the 
day  fixed  for  delivery/*  and  for  the  purpose  of  showing  that  the  contract  set  up 
by  plaintiff  was  never  made,  he  may  prove  that  subsequently  to  the  alleged  sale 
plaintiff  contracted  to  purchase  the  same  goods  on  terms  different  from  those 
alleged  in  the  complaint.*^  But  the  readiness  of  defendant  to  deliver  must  be 
specially  pleaded;  and  where  the  contract  was  to  furnish  plaintiff  with  all  the 
goods  required  by  him  in  his  business,  the  seller  cannot  show  that  plaintiff  did 
not  act  in  good  faith  in  ordering  goods  unless  such  defense  is  pleaded;  but  where 
the  statute  requires  the  buyer  in  certain  cases  to  give  notice  of  the  time  when 
he  will  receive  the  goods,  the  seller  may  avail  himself  of  a  want  of  notice  without 
pleading  facts  to  bring  his  case  within  the  statute.*^ 

(ill)  Variance.  As  in  other  civil  actions,*^  a  material  variance  between  the 
pleadings  and  the  proof  is  f  atal,^^  as  in  regard  to  the  nature  or  terms  of  the  contract,^^ 


Evidence  admissible. —  Under  plaintiff's  al- 
legation that  under  the  contract  he  was  to 
receive  the  same  character  of  goods  as  pre- 
viously purchased  by  him  of  defendant,  it  is 
proper  to  admit  in  evidence  letters  written, 
by  the  parties  before  the  contract  was  made 
showing  the  character  of  goods  previously 
purchased.  Cooper  v.  Webb,  (Tex.  Civ.  App. 
1894)  25  S.  W.  151.  Under  a  declaration 
for  breach  of  a  contract  of  sale  of  No.  2  corn, 
evidence  is  admissible  of  a  contract  of  sale 
which  does  not  specify  the  grade,  or  any 
particular  lot  of  corn,  where  there  is  no 
evidence  to  show  that  when  corn  is  pur- 
chased it  does  not  mean  good  merchantable 
corn  of  the  prevailing  grade,  which  is  shown 
to  be  No.  2.  Kunder  v.  Smith,  45  111.  App. 
368.  A  declaration  for  breach  of  contract 
to  deliver  fruit  trees  alleging  that  it  was 
represented  that  certain  seedlings  would  bear 
a  large  white  peach,  good  sellers,  and  defend- 
ant furnished  such  seedlings  of  a  poor 
variety,  justifies  proof  that,  although  such 
seedlings  were  delivered,  they  bore  a  worth- 
less peach.  Long  v.  Pruyn,  128  Mich.  57, 
87  N.  W.  88,  92  Am.  St.  Rep.  443. 

In  the  absence  of  a  motion  for  a  specific 
statement  a  complaint,  in  an  action  for  fail- 
ure to  deliver  cattle  according  to  a  contract 
of  sale,  setting  forth  in  a  general  way  the 
expense  and  loss  occasioned,  is  sufficient  to 
admit  testimony  as  to  expenses  incurred 
by  plaintiff  in  preparing  a  pasture,  and  em- 
ploying men  to  search  the  range  for  the 
cattle.  Farrer  v.  Caster,  17  Colo.  App.  41, 
67  Pac.  171. 

39.  Skagit  R.,  etc.,  Co.  V.  Cole,  2  Wash. 
57,  25  Pac.  1077. 
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40.  Woolner  v.  Hill,  93  N.  Y.  576;  Clark 
V.  Bache,  186  Pa.  St.  343,  40  Atl.  484. 

41.  Laclede  Constr.  Co.  v.  Tudor  Iron 
Works,  169  Mo.  137,  69  S.  W.  384. 

42.  Robison  v.  Tyson,  46  Pa.  St.  286. 

43.  Armeny  v.  Madson,  etc.,  Co.,  Ill  111. 
App.  621. 

44.  Robinson  v.  Batchelder,  4  N.  H.  40. 

45.  Davis  v.  McCrocklin,  34  Kan.  218,  8 
Pac.  196. 

46.  York  v.  Newland,  10  Humphr.  (Tenn.) 
330. 

47.  New  York  Cent.  Ironworks  Co.  D.  U.  S. 
Radiator  Co.,  174  N.  Y.  331,  66  N.  E.  967 
[affirming  74  N.  Y.  Suppl.  11391. 

48.  Vance  v.  Jones,  Peck  (Tenn.)  329. 

49.  See  Pleading,  31  Cyc.  700. 

50.  Connecticut. —  Kellogg  v.  Denslow,  14 
Conn.  411. 

Illinois.— DriggQYS  v.  Bell,  94  111.  223. 

Maryland.—  Hoke  V.  Wood,  26  Md.  453. 

MtssoMri.— Barber  v.  Ozark  Imp.  Co.,  131 
Mo.  App.  717,  111  S.  W.  846. 

Tea?as.— Flores  ^,  Smith,  66  Tex.  115.  18 
S.  W.  224. 

Allegations  of  a  failure  to  deliver  cattle 
on  demand,  according  to  the  contract  of  sale, 
are  not  sustained  by  evidence  of  a  failure  to 
return  earnest  money  paid  on  an  agreement 
at  the  time  of  purchase  that,  if  conditions  to 
be  subsequently  ascertained  should  prove  un- 
satisfactory, the  earnest  money  would  be  re- 
funded. Krebbs  v.  Hoi  way,  58  Nebr.  65,  78 
N.  W.  397. 

51.  Robinson  Consol.  Min.  Co.  v.  Johnson, 
13  Colo.  258,  22  Pac.  459,  5  L.  R.  A.  769; 
Shomo  V.  Ransom,  92  Ga.  97,  18  S.  E.  534 
(where  the  allegation  was  of   an  uncon- 
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the  subject-matter  of  the  contract/^  the  time  of  dehvery,^^  the  place  and 
mode  of  deUvery,^*  the  quantity  of  goods  to  be  dehvered,^'^  the .  price,'^*^  or  mode 
or  terms  of  payment;  ^'^  but  the  variance  should  not  be  regarded  as  material  if 
the  allegations  and  proof  substantially  correspond,^^  or  the  variance  is  not  of 
such  a  character  as  to  prejudice  or  mislead  the  adverse  party.^^ 

9.  Evidence  —  a.  Presumptions  and  Burden  of  Proof.  The  burden  is  on 
plaintiff  generally  to  prove  the  existence  and  terms  of  the  contract/^  the  breach 
thereof/^  and  the  amount  of  damages.®^    The  burden  is  also  on  plaintiff  to  prove 


ditioiial  sale  and  tlie  proof  showed  a  con- 
ditional sale)  ;  Mixer  v.  Williaims,  17  Vt.  457. 

Construction  of  contract  by  parties. —  If 
the  proof  conforms  to  the  contract  as  con- 
strued by  the  parties,  there  is  no  variance, 
although  it  does  not  conform  to  what  would 
be  the  legal  construction  of  the  terms  of  the 
contract  as  alleged.  Bloom  v.  Americus 
Grocery  Co.,  116  Ga.  784,  43  S.  E.  54. 

52.  -Kellogg  V.  Denslow,  14  Conn.  411; 
Flores  v.  Smith,  66  Tex.  115,  18  S.  W.  224. 

53.  Hickock  v.  Hoyt,  33  Conn.  553; 
Driggers  v.  Bell,  94  111.  223;  Bannister  V. 
Weatherford,  7  B.  Mon.  (Ky.)  271. 

54.  Clark  v.  Todd,  1  D.  Chipm.  (Vt.)  213; 
Samuel  v.  Darch,  2  Stark.  60,  3  E.  C.  L.  316. 

Variance  not  material. — Where  the  declara- 
tion alleges  a  promise  to  deliver  goods  at 
the  sign-post  in  "  Winchester  Old  Society " 
and  the  proof  is  a  writing  promising  to  de- 
liver the  same  at  the  sign-post  in  "  Win- 
chester Center,"  there  is  no  variance  if  it 
appears  by  other  evidence  that  the  places 
named  are  one  and  the  same.  Andrews  v. 
Williams,  11  Conn.  326.  So  also,  although 
the  contract  alleged  as  legally  construed  calls 
for  delivery  at  one  place  and  the  one  proved 
calls  for  delivery  at  another  place,  there  is  no 
variance  if  the  parties  themselves  have  con- 
strued the  contract  as  requiring  the  delivery 
to  be  made  at  the  latter  place.  Bloom  v. 
Americus  Grocery  Co.,  116  Ga.  784,  43  S.  E. 
54. 

55.  Touart  V.  Yellow  Pine  Lumber  Co.,  128 
Ala.  61,  29  So.  4;  Seibert  v.  Bach,  36  111. 
195;  Davidson  v.  Johnson,  31  111.  523;  Mas- 
tin  V.  Toncray,  3  111.  216;  Hoke  v.  Wood,  26 
Md.  453.  But  see  Potter  v.  Hopkins,  25 
Wend.  (N.  Y.)  417. 

Variance  not  material. — Where  the  com- 
plaint alleges  an  agreement  to  sell  a  certain 
number  of  twelve  and  one-half  "pound  kilo" 
boxes  of  apricots,  but  the  written  contract 
calls  for  a  certain  number  of  twelve  and  one- 
half  "  kilo "  boxes  of  apricots,  and  the  un- 
certainty of  the  complaint  is  not  attacked  by 
demurrer  or  objection  to  evidence,  a  finding 
of  the  trial  court  in  regard  to  capacity  In 
accordance  with  the  contract  by  rejecting  the 
word  "  pound "  is  proper,  the  variance  not 
being  fatal.  Ellsworth  v.  Knowles,  8  Cal. 
App.  630,  97  Pac.  690. 

56.  Trunkey  v.  Hedstrom,  131  111.  204,  23 
N.  E.  587  {affirming  33  111.  App.  397]. 

Variance  not  material. — Where  the  declara- 
tion on  a  contract  to  deliver  specific  articles 
does  not  state  the  value,  but  the  proof  is 
of  a  contract  to  deliver  the  same  articles  "of 
the  value  of  75  dollars,"  there  is  no  material 
variance,  Andrews  v.  Williams,  11  Conn. 
326. 


57.  Metz  V.  Albrecht,  52  111.  491,  holding 
that  where  the  declaration  alleges  a  contract 
for  delivery  in  instalments,  payment  to  be 
made  only  when  the  whole  quantity  is  de- 
livered, and  the  proof  is  that  payment  was 
to  be  made  for  each  instalment  as  delivered, 
there  is  a  fatal  variance. 

58.  Nash  v.  Towne,  5  Wall.  (U.  S.)  689, 
18  L.  ed.  527. 

Variance  not  material. — ^Where  the  declara- 
tion alleges  a  contract  to  sell  "  a  crop  of 
barley,  supposed  to  be  about  nine  hundred 
bushels,"  and  the  one  produced  in  evidence  is 
to  sell  "  a  crop  of  barley,  about  nine  hundred 
bushels,"  there  is  no  material  variance. 
Coonley  v.  Anderson,  1  Hill  (N.  Y.)  519. 

59.  Potter  v.  Hopkins,  25  Wend.  (N.  Y.) 
417;  Farnsworth  v.  Holderman,  3  Utah  381, 
4  Pac.  337;  Cody  v.  Bemis,  40  Wis.  666; 
Nash  V.  Towne,  5  Wall.  (U.S.)  689,  18  L.  ed.  527. 

Variance  not  material. —  Proof  of  a  sale 
and  payment  by  a  sight  draft  duly  paid  will 
support  a  declaration  of  a  sale  for  so  much 
"  in  hand  paid."  Nash  v.  Towne,  5  Wall. 
(U.  S.)  689,  18  L.  ed.  527.  Where  the  alle- 
gation is  that  plaintiff  paid  defendant  for 
the  goods,  proof  that  a  third  person  indebted 
to  plaintiff  delivered  goods  to  defendant  in 
payment,  and  plaintiff  was  given  credit 
therefor  is  not  a  material  variance.  Cody  v. 
Bemis,  40  Wis.  666. 

60.  Aulls  V,  Young,  98  Mich.  231,  57  N.  W. 
119  (holding  that  an  allegation  by  defendant 
of  terms  differing  from  those  alleged  in  the 
complaint  does  not  shift  the  burden  of 
proof)  ;  Bacon  v.  Eccles,  43  Wis.  227. 

Modification  of  contract. —  If  plaintiff  re- 
lies upon  a  modification  of  the  contract  and 
bases  his  right  to  recover  upon  the  contract 
as  claimed  to  be  modified,  the  burden  is 
upon  him  to  establish  such  fact.  Meents  v. 
Reiken,  42  111.  App.  17. 

61.  Love  V.  Barnesville  Mfg.  Co.,  3  Pennew. 
(Del.)  152,  50  Atl.  536;  Olcese  i\  Mobile 
Fruit,  etc.,  Co.,  112  111.  App.  281  [affirmed 
in  211  111.  539,  71  N.  E.  1084]. 

Expiration  of  time  for  delivery. —  The  bur- 
den is  on  plaintiff  to  show  that  the  time  for 
delivery  has  expired.  Hume  r.  Netter,  (Tex. 
Civ.  App.  1903)  72  S.  W.  865. 

62.  Schon-Klingstein  Meat,  etc.,  Co.  V. 
Snow,  43  Colo.  538,  96  Pac.  182;  Bloom  v. 
Americus  Grocerv  Co.,  116  Ga.  784.  43  S.  E. 
54;  De  Wolf  v.  McGinnis,  106  111.  553;  Chat- 
tanooga Car,  etc.,  'Co.  r.  Lefebvre,  113  La. 
487,  37  So.  38. 

Purchase  elsewhere. —  The  burden  is  on 
plaintiff  to  show  the  price  at  which  he  sup- 
plied himself  with  the  goods  on  defendant's 
failure  to  deliver.  Morris  v.  Supplee,  208 
Pa.  St.  253,  57  Atl.  566. 
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his  readiness  and  ability  to  perform/^  and  a  demand  on  defendant  for  perform- 
ance on  his  part/^  unless  prior  to  the  time  of  performance  defendant  has  notified 
plaintin  that  he  will  not  perform  the  contract/^  or  has  put  it  out  of  his  power  to 
perform  it.®^  If  the  contract  of  defendant  is  to  deliver  all  of  certain  crops  grown 
by  him  plaintiff  must  show  that  such  crops  were  grown  by  defendant.  If  pay- 
ment is  alleged  by  plaintiff  and  is  admitted  by  defendant  the  presumption  is  that 
it  was  made  within  the  time  prescribed  by  the  contract.  The  burden  is  on 
defendant  to  establish  any  matters  of  affirmative  defense  relied  on.®^  If  defend- 
ant alleges  a  tender  of  the  goods  the  burden  is  on  him  to  prove  that  the  goods 
tendered  were  of  the  proper  quality and  on  a  plea  of  rescission  the  burden  is  on 
him  to  show  the  fact."^^ 

1).  Admissibility  —  (i)  In  General.  In  actions  by  the  buyer  for  breach  of 
contract;  any  evidence  otherwise  competent  is  admissible  which  tends  to  prove 
or  disprove  a  material  fact  in  issue;  but  evidence  which  is  not  relevant  to  the 
matters  in  issue  is  not  admissible. '^^    On  the  issue  of  performance  by  plaintiff,  he 


63.  Kitzinger  v.  Sanborn,  70  111.  146 ;  Pahl- 
man  v.  King,  49  III.  266;  Cummings  v.  Til- 
ton,  44  111.  172;  Isaacs  v.  New  York  Plaster 
Works,  40  N.  Y.  Super.  Ct.  277  {reversed  on 
other  grounds  in  67  JST.  Y.  124];  Brooklyn 
Oil  Refinery  v.  Brown,  42  How.  Pr.  (N.  Y. ) 
286;  Simmons  v.  Green,  35  Ohio  St.  104; 
Kunkle  v.  Mitchell,  56  Pa.  St.  10€;  Robison 
V.  Tyson,  46  Pa.  St.  286. 

A  denial  by  defendant  in  his  answer  of  the 
making  of  the  agreement  sued  on  does  not 
relieve  plaintiff  of  the  burden  of  proving  that 
he  was  ready  to  receive  and  pay  for  the 
goods.  Simmons  v.  Green,  35  Ohio  St. 
104. 

64.  Pahlman  v.  King,  49  111.  266. 

65.  Missouri,  etc..  Coal  Co.  v.  Pomeroy,  80 
111.  App.  144,  holding  that  a  notice  from  the 
seller  that  he  is  unable  to  deliver  the  goods 
relieves  the  buyer  from  the  necessity  of  prov- 
ing that  he  was  able,  ready,  and  willing  tO' 
receive  and  pay  for  them. 

66.  Crist  V.  Armour,  34  Barb.  (N.  Y.)  378, 
where  prior  to  the  time  of  performance  de- 
fendant sold  the  goods  to  a  third  person. 

67.  Hartnett  v.  Baker,  4  Pennew.  (Del.) 
431,  56  Atl.  672. 

68.  Wolf  V.  Willitts,  35  111.  88. 

69.  F.  W.  Brockman  Commission  Co.  v. 
Kilbourne,  111  Mo.  App.  542,  86  S.  W.,  275; 
San  Jacinto  Oil  Co.  v.  Texas  Co.,  47  Tex. 
Civ.  App.  477,  105  S.  W.  1163. 

Provisions  of  contract  excusing  delivery. — 
Where  a  contract  for  the  sale  and  delivery 
of  coal  contains  a  clause  making  perform- 
ance subject  to  strikes,  accidents,  shortage 
of  cars,  or  other  causes  beyond  the  control 
of  the  seller,  the  burden  is  on  the  seller  to 
show  that  the  delivery  was  prevented  by 
s-uch  causes.  Smokeless  Fuel  Co.  v.  Seaton, 
105  Va.  170,  52  S.  E.  829. 

Impossibility  of  performance. — Where  one, 
under  contract  to  sell  and  deliver  a  desig- 
nated quantity  of  petroleum  oil  from  his 
wells,  failed  to  deliver,  and  relies  on  the  de- 
fense that  the  wells  did  not  produce  suffi- 
cient oil  to  meet  the  contract,  he  has  the 
burden  of  proving  the  defense.  San  Jacinto 
Oil  Co.  V.  Texas  Co.,  47  Tex.  Civ.  App.  477, 
105  S.  W.  1163. 
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70.  Bates  V.  Lyman,  35  Kan.  634,  12  Pac. 
33. 

71.  F.  W.  Brockman  Commission  Co.  v. 
Kilbourne,  111  Mo.  App.  542,  86  S.  W. 
275. 

72.  Young  V.  Arntze,  86  Ala.  116,  5  So. 
253;  Sivell  v.  Hogan,  115  Ga.  667,  42  S.  E. 
151;  Carleton  v.  Lombard,  149  N.  Y.  137,  43 
N.  E.  422;  Elf  ring  v.  New  Birdsall  Co.,  16 
S.  D.  252,  92  N.  W.  29-. 

Evidence  admissible. —  In  an  action  by  the 
buyer  against  the  seller  for  breach  of  con- 
tract, a  written  order  for  the  goods  is  ad- 
missible in  evidence  if  it  was  accepted  by 
defendant,  although  it  is  not  signed  by  plain- 
tiff and  there  is  no  evidence  that  the  sales- 
man who  signed  it  for  defendant  was  au- 
thorized to  do  so.  Zipp  V.  Colchester  Rub- 
ber Co.,  12  S.  D.  218,  80  N.  W.  367.  A.  letter 
written  by  the  buyer  containing  matter  con- 
cerning a  compromise  is  admissible  in  evi^ 
dence  if  limited  by  the  court  to  the  question 
as  to  whether  the  buyer  had  abandoned  the 
contract.  Pape  v,  Ferguson,  28  Ind.  App. 
298,  62  N.  E.  712.  In  an  action  for  the 
breach  of  a  contract  of  sale  under  the  terms 
of  which,  the  contract  being  indefinite,  de- 
fendant had  a  reasonable  time  to  make  de- 
livery, evidence  of  a  conversation  between 
plaintiff  and  defendant's  agent  when  the  con- 
tract was  signed  as.  to  the  time  when  de- 
livery was  contemplated,  of  directions  as  to 
delivery,  and  as  to  an  explanation  why  indefi- 
nite language  was  used  in  fixing  the  date 
of  delivery  is  admissible  as  determining  what 
was  a  reasonable  time  to  make  delivery. 
Loomis  V.  Norman  Printers'  Supply  Co.,  81 
Conn.  343,  71  Atl.  358. 

73.  Armour  Packing  Co.  V:  Vietch-Young 
Produce  Co.,  (Ala.  1903)  39  So.  680;  Canton 
Lumber  Co.  v.  Liller,  107  Md.  146,  68  Atl. 
500;  Saddlery  Hardware  Mfg.  Co.  1).  Hills- 
borough Mills,  68  N.  H.  216,  44  Atl.  300,  73 
Am.  St.  Rep.  569;  Heller  v.  Heine,  42  Misc. 
(N.  Y.)  188,  85  N.  Y.  Suppl.  389. 

Where  defendant  claims  the  defects  were 
due  to  a  defective  plan,  plaintiff's  evidence  re- 
motely tending  to  show  that  the  plan  was  a 
suitable  one  for  much  smaller  boilers, .  stand- 
ing   alone,    is    irrelevant   on   the  question 
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may  show  a  payment  of  the  price/*  or  that  when  he  went  for  the  goods  he  was 
prepared  to  pay  the  price, or  that  money  was  left  at  defendant's  house,  it 
appearing  that  he  was  absent  purposely  avoiding  plaintiff,'^  and  that  he  made  a 
demand  for  performance  on  the  part  of  defendant.''^  On  the  issue  as  to  the  breach 
of  the  contract  by  the  seller  any  legal  evidence  tending  to  show  such  breach  is 
admissible.''^  Thus  it  may  be  shown  that  the  goods  tendered  in  delivery  were 
defective;  and  on  the  theory  that  defendant  failed  to  deliver  the  goods  because 
he  could  get  higher  prices  elsewhere,  evidence  as  to  the  market  price  during  the 
period  covered  by  the  contract  is  admissible.*^  In  defense  defendant  may  show  any 
facts  tending  to  excuse  non-delivery,*^  or  to  show  his  readiness  and  wilUngness  to 
deliver;  but  if  the  failure  to  deliver  is  based  on  the  fraud  of  plaintiff,  evidence 
of  fraud  in  other  transactions  is  not  admissible.*^  The  general  rule  applies  that 
parol  evidence  is  not  admissible  to  contradict  or  vary  the  terms  of  a  written  con- 
tract,** but  is  admissible  to  explain  an  ambiguity  *^  or  to  show  the  meaning  of 
technical  terms  and  expressions;  *^  and  such  evidence  is  also  admissible  to  show 
an  oral  agreement  in  regard  to  a  matter  as  to  which  the  written  contract  is  silent,*^ 
or  to  show  the  construction  which  the  parties  have  placed  upon  the  contract.** 

(ii)  Nature  and  Extent  of  Damages.  In  actions  by  the  buyer  for 
breach  of  contract  any  evidence  otherwise  competent  is  admissible  which  tends  to 
show  the  damages  actually  sustained  by  reason  of  such  breach,*^  but  evidence 


whether  the  plan  was  suitable  for  a  boiler  of 
the  size  stipulated  in  the  contract.  Watson 
V.  Bigelow  Co.,  77  Conn.  124,  58  Atl.  741. 

74.  O'Connor  v.  Stevenson,  49  N.  Y.  App. 
Div.  630,  62  N.  Y.  Suppl.  898. 

Execution  of  notes. —  In  an  action  on  a 
contract  for  failure  to  deliver  all  the  goods 
bought,  plaintiff  may  prove  that  he  executed 
certain  notes  in  payment  therefor,  as  required 
by  the  contract,  and  that  he  paid  the  notes 
when  due,  such  evidence  showing  a  com- 
pliance with  the  contract  on  his  part.  Pape 
V.  Ferguson,  28  Ind.  App.  298,  62  N.  E. 
712. 

75.  Blalock  v.  Clark,  137  N.  C.  140,  49 
S  E  88 

'76*.  Hyde  v.  Payne,  10  N.  Y.  St.  837. 

77.  Fitzgerald  Cotton  Oil  Co.  v.  Farmers 
Supply  Co.,  3  Ga.  App.  212,  59  S.  E.  713, 
holding  that  where  the  contract  does  not 
specify  the  time  of  delivery  except  that  it  is 
to  be  "  as  early  as  convenient,"  a  letter  from 
the  buyer  to  the  seller  demanding  a  delivery 
and  written  after  the  expiration  of  a  reason- 
able time  is  admissible  to  show  that  plaintiff 
demanded  a  performance  and  that  defendant 
refused  such  demand. 

78.  Carleton  v.  Lombard,  149  N.  Y.  137, 
43  N.  E.  422. 

79.  Gould  V.  Banks,  8  Wend.  (N.  Y.)  562, 
24  Am.  Dec.  90. 

80.  Emack  v.  Hughes,  74  Vt.  382,  52  Atl. 
1061. 

81.  Hawkins  v.  Brown,  30  Barb.  (N.  Y.) 
206. 

Failure  of  buyer  to  supply  cars. — Where 
defendant  attempts  to  excuse  non-delivery  on 
the  ground  that  the  buyer  failed  to  su])ply 
tank  cars  in  time  for  delivery  within  the 
period  stipulated,  it  is  proper  to  exclude  evi- 
dence that  it  would  take  defendant  six  hours 
to  load  a  tank  car  witli  oil,  thei-e  being  no 
evidence  tliat  plaintiff  had  any  knowledge  of 


defendant's  facilities  for  loading.  Palestine 
Cotton  Seed  Oil  Co.  v.  Corsicana  Cotton  Oil 
Co.,  25  Tex.  Civ.  App.  614,  61  S.  W.  433. 

82.  Mitchell  v.  La.  Follett,  38  Oreg.  178, 
63  Pac.  54. 

Efforts  to  comply  with  contract. —  The  fact 
that  the  sellers  of  coal  had  themselves  con- 
tracted for  the  purchase  of  sufficient  coal  to 
supply  their  customers  has  no  bearing  on  the 
question  of  the  seller's  liability  for  a  breach 
of  a  contract  for  the  delivery  of  coal  to  one 
of  their  customers,  except  as  evidence  that 
they  had  used  every  precaution  to  be  pre- 
pared to  deliver  the  coal  in  compliance  with 
the  terms  of  their  agreement,  and  were  pre- 
vented from  so  doing  solely  by  a  shortage  of 
cars.    Haff  v.  Pilling,  134  Fed.  294. 

83.  Barlow  v.  Wiley,  3  A.  K.  Marsh.  (Ky.) 
457. 

84.  Traver  v.  Shaefle,  33  Nebr.  531,  50 
N".  W.  683.  See  also,  generally.  Evidence, 
17  Cyc.  567  et  seq. 

85.  Dana  v.  Fiedler,  12  N.  Y.  40,  62  Am. 
Dec.  130;  Sherman  Oil,  etc.,  Co.  r.  Dallas 
Oil,  etc.,  Co.,  (Tex.  Civ.  App.  1903)  77  S.  W. 
961.  See  also,  generally.  Evidence,  17  Cyc. 
662  et  seq. 

86.  Trask  f.  Hamburger,  70  N.  H.  453,  48 
Atl.  1087;  Dana  v.  Fiedler,  12  N.  Y.  40,  62 
Am.  Dec.  130. 

87.  Sherman  Oil,  etc.,  Co.  v.  Dallas  Oil, 
etc.,  Co.,  (Tex.  Civ.  App.  1903)  77  S.  W.  961, 
holding  that  where  a  written  contract  for  the 
sale  of  oil  is  silent  as  to  tlie  capacity  of  the 
tank  cars  in  which  it  is  to  be  delivered,  parol 
evidence  is  admissible  to  show  that  it  was 
orally  agreed  between  the  parties  that  the 
tanks  should  be  of  a  certain  capacitv. 

88.  St.  Louis  Consol.  Coal  Co.  V.  Jones, 
etc.,  Co.,  232  111.  326,  83  N.  E.  851  [affirming 
120  111.  App.  139]. 

89.  Fisher  v.  Andrews,  94  Ud.  46.  50  Atl. 
407;  Traver  r.  Shaelle.  1^3  Xebr.  531,  50  N.  W. 
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is  not  admissible  which  is  irrelevant  or  does  not  conform  to  the  proper  measure 
of  damages. Where  the  action  is  based  upon  defects  in  the  quality  of  the  goods, 
evidence  is  admissible  as  to  the  actual  value  of  the  goods  delivered.®^  In  case  of 
non-delivery  evidence  is  admissible  as  to  the  market  value  of  the  goods  contracted 
to  be  delivered;  but  such  evidence  should  ordinarily  be  limited  to  the  market 
value  at  the  time  of  the  breach  of  the  contract  and  the  place  of  delivery;  but 
if  there  is  no  market  value  at  the  exact  time  and  place  evidence  is  admissible  as 
to  the  market  value  on  other  dates  within  a  reasonable  time  before  and  after/^  or 
at  the  nearest  place  where  there  is  a  market  value  for  the  goods. The  evidence 
should  be  limited  to  the  market  price  at  which  the  buyer  could  procure  the  goods, 
and  not  that  for  which  he  could  sell  them;  but  the  evidence  is  not  limited  to 
the  market  price  for  lots  of  the  size  contracted  for,^®  particularly  where  it  is  not 
shown  that  the  buyer  could  have  procured  the  quantity  which  the  seller  had 
agreed  to  deliver  by  a  single  purchase ;  ^  and  evidence  is  not  admissible  as  to  the 
probable  effect  upon  the  market  price  of  putting  upon  the  market  or  attempting 
to  buy  the  quantity  of  goods  contracted  for.^  If  it  is  shown  that  the  goods  had 
no  particular  market  value,  evidence  as  to  their  actual  value  is  admissible.^  Evi- 
dence is  admissible  to  show  that  plaintiff  was  obliged  to  buy  in  the  market  at  an 
enhanced  price,^  and  where  the  buyer  has  bought  other  goods  in  the  market 


683;  Theiss  v.  Weiss,  166  Pa.  St.  9,  31  Atl. 
63,  45  Am.  St.  Rep.  638. 

Sale  by  sample. — ^Where  plaintiff  attempted 
to  show  the  value  of  the  goods  undelivered  by 
testimony  as  to  the  value  of  certain  samples, 
defendant  could  show  that  the  goods  unde- 
livered, although  pronounced  satisfactory  by 
plaintiff,  were  not  equal  in  quality  or  value 
to  the  samples.  Fisher  v.  Andrews,  94  Md. 
46,  50  Atl.  407. 

90.  Talcott  V.  Freedman,  149  Mich.  577, 
113  N.  W.  13;  Saxe  v.  Penokee  Lumber  Co., 
159  N.  Y.  371,  54  N.  E.  14  {reversing  11 
N.  Y.  App.  Div.  291,  42  N.  Y.  Suppl.  69]. 

Evidence  of  wilfulness  on  the  part  of  the 
seller  in  breaking  the  contract  is  irrelevant 
and  inadmissible,  as  his  motive  would  not 
increase  his  liability  in  an  action  based  upon 
a  breach  of  the  contract.  Kelly  v.  La  Crosse 
Carriage  Co.,  120  Wis.  84,  97  N.  W.  674,  102 
Am.  St.  Eep.  971. 

91.  Kelley  v.  La  Crosse  Carriage  Co.,  120 
Wis.  84,  97  N.  W\  674,  102  Am.  St.  Rep.  971. 

92.  Traver  v.  Shaefle,  33  Nebr.  531,  50 
N.  W.  683. 

93.  Tuttle-Chapman  Coal  Co.  v.  Coaldale 
Fuel  Co.,  136  Iowa  382,  113  N.  W.  827; 
Trask  v.  Hamburger,  70  N.  H.  453,  48  Atl. 
1087;  Mowry  v.  Kirk,  5  Ohio  Dec.  (Reprint) 
431,  5  Am.  L.  Rec.  587. 

94.  Trask  v.  Hamburger,  70  N.  H.  453,  48 
Atl.  1087 ;  McManus  v.  American  Woolen  Co., 
126  N.  Y.  App.  Div.  68,  110  N.  Y.  Suppl.  680; 
Freedman  v.  Dobson,  30  Misc.  (N.  Y.)  827,  61 
N.  Y.  Suppl.  1115. 

If  the  market  price  is  not  normal  at  the 
exact  time  of  the  breach  but  is  unnaturally 
inflated  or  depressed  by  unlawful  means,  the 
fair  market  value  is  to  be  determined  from 
the  price  before  and  after  the  day  of  delivery 
and  from  other  sources.  Kountz  Kirk- 
patrick,  72  Pa.  St.  376,  13  Am.  Rep.  687. 

Where  the  time  of  delivery  has  been  indefi- 
nitely extended  the  contract  is  not  broken 
until  the  seller's  refusal  to  deliver,  and  evi- 
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dence  of  the  market  value  of  the  goods  at  the 
time  of  such  refusal  is  admissible.  Trask  V. 
Hamburger,  70  N.  H.  453,  48  Atl.  1087. 

If  the  goods  were  bought  for  the  purpose 
of  resale  and  this  fact  was  known  to  the 
seller,  evidence  is  admissible  as  to  the  mar- 
ket value  between  the  time  of  the  seller's  re- 
fusal to  deliver  and  the  institution  of  the 
action.  Pape  v.  Ferguson,  28  Ind.  App.  298, 
62  N.  E.  712. 

95.  Tuttle-Chapman  Coal  Co.  v.  Coaldale 
Fuel  Co.,  136  Iowa  382,  113  N.  W.  827; 
Specialty  Furniture  Co.  v.  Kingsbury,  (Tex. 
Civ.  App.  1901)  60  S.  W.  1030. 

96.  Dana  f.  Fiedler,  12  N.  Y.  40,  62  Am. 
Dec.  130. 

97.  Pearce  v.  Carter,  3  Houst.  (Del.)  385; 
Livingston  v.  Klopper,  9  Ohio  Dec.  (Reprint) 
185,  11  Cine.  L.  Bui.  175. 

98.  Dana  v.  Fiedler,  12  N.  Y.  40,  62  Am. 
Dec.  130. 

99.  Faulkner  v.  Closter,  79  Iowa  15,  44 
N.  W.  208. 

But  if  the  buyer  is  a  wholesale  dealer  and 

bought  the  goods  in  question  for  sale  to  deal- 
ers and  not  in  the  retail  market,  evidence  of 
the  retail  price  of  such  goods  is  inadmissi- 
ble, there  being  no  claim  for  loss  of  profits. 
Tuttle-Chapman  Coal  Co.  v.  Coaldale  Fuel 
Co.,  136  Iowa  382,  113  N.  W.  827. 

1.  Dana  v.  Fiedler,  12  N.  Y.  40,  62  Am. 
Dec.  130. 

2.  Dana  V:  Fiedler,  12  N.  Y.  40,  62  Am. 
Dee.  130. 

3.  Pape  V.  Ferguson,  28  Ind.  App.  298,  62 
N.  E.  712. 

4.  McFadden  v.  Henderson,  128  Ala.  221, 
29  So.  640;  Blalock  v.  Clark,  137  N.  C.  140, 
49  S.  E.  88;  Haff  v.  Pilling,  134  Fed.  294. 
See  also  Wilson  v.  Alcatraz  Asphalt  Co.,  42 
Cal.  182,  75  Pac.  787. 

To  determine  quality  of  goods. —  While  the 
buyer  cannot  pay  more  than  the  market  price 
and  charge  the  seller  with  the  excess,  evi- 
dence of  such  a  purchase  is  admissible  for 
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defendant  is  entitled  to  show  what  he  actually  paid  for  them."^  Where  the  cir- 
cumstances authorize  a  recovery  for  profits,®  it  is  competent  to  show  that  plaintiff 
had  orders  for  goods  such  as  defendant  had  agreed  to  deliver  on  which  a  profit 
would  have  been  made,^  and  whether  the  goods  were  procurable  in  the  market/ 
and  the  diligence  of  the  buyer  in  attempting  to  procure  them  and  the  expenses 
incurred  in  so  doing.  ^  Evidence  is  also  admissible  to  show  that  the  seller  had 
knowledge  of  the  necessities  of  the  buyer's  business  and  that  the  failure  to  deliver 
the  goods  would  affect  his  profits. 

e.  Weight  and  Sufficiency.^^  There  must  of  course  be  a  preponderance  of 
evidence  to  establish  all  the  facts  essential  to  a  recovery  by  plaintiff  or  relied 
on  as  a  defense  by  defendant. Slight  evidence  of  plaintiff's  readiness  and  willing- 
ness to  receive  and  pay  for  the  goods  will  be  sufficient/*  and  it  is  sufficient  prima 
facie  as  to  plaintiff's  ability  to  show  that  he  had  property  and  credit  sufficient  to 
enable  him  to  raise  the  money and  a  demand  for  the  goods  at  the  time  and  place 
specified  is  prima  facie  evidence  of  his  readiness  to  pay  for  them.^®  The  inability 
of  the  seller  to  perform  his  contract  is  sufficiently  shown  by  proof  that  he  did  not 


the  purpose  of  showing  the  quantity  of  goods 
for  which  defendant  is  chargeable.  Cole  v. 
Cheovenda,  4  Colo.  17. 

5.  Theiss  V.  Weiss,  166  Pa.  St.  9,  31  Atl. 
63,  45  Am.  St.  Rep.  638. 

6.  See  infra,  IX,  C,  10,  c,  (viil),  (c). 

7.  Lapp  V.  Illinois  Watch  Co.,  104  111.  App. 
255;  Johnston  v.  Faxon,  172  Mass.  466,  52 
N.  E.  539;  Kelley  v.  La  Crosse  Carriage  Co., 
120  Wis.  84,  97  N.  W.  674,  102  Am.  St.  Rep. 
971. 

Testimony  as  to  profits  made  by  another 
dealer  at  a  point  some  distance  from  that 
at  which  plaintiff  transacted  business  was 
not  admissible  to  show  the  profits  made  in 
the  business  at  that  point,  in  the  absence  of 
evidence  that  the  conditions  with  reference 
to  the  sale  of  the  goods  were  similar  at  the 
two  places,  or  that  the  profits  ordinarily 
realized  were  the  same.  Currie  Fertilizer  Co. 
V.  Krish,  74  S.  W.  268,  24  Ky.  L.  Rep.  2471. 

If  the  goods  have  a  market  value  at  the 
time  and  place  of  delivery,  plaintiff  is  not 
entitled  to  show  specific  contracts  for  resales 
at  a  profit.  McManus  v.  American  Woolen 
Co.,  126  N.  Y.  App.  Div.  68,  110  N.  Y.  Suppl. 
680. 

8.  Kelley  v.  La  Crosse  Carriage  Co.,  120 
Wis.  84,  97  N.  W.  674,  102  Am.  St.  Rep.  971; 
Wilmoth  V.  Hamilton,  127  Fed.  48,  61  C.  C.  A. 
584.  Compare  Cockburn  v.  Ashland  Lumber 
Co.,  54  Wis.  619,  12  N.  W.  49. 

9.  Talcott  V.  Freedman,  149  Mich.  577,  113 
N.  W.  13 ;  Kelley  v.  La  Crosse  Carriage  Co., 
120  Wis.  84,  97  N.  W.  674,  102  Am.  St.  Rep. 
971. 

10.  Kelley  v.  La  Crosse  Carriage  Co.,  120 
Wis.  84,  97  N.  W.  674,  102  Am.  St.  Rep.  971. 

11.  See,  generally.  Evidence,  17  Cyc.  753. 

12.  Bruner  v.  Kansas  Moline  Plow  Co.,  7 
Indian  Terr.  506,  104  S.  W.  816;  Fox  v. 
Walsh,  5  Rob.  (La.)  222;  Landreaux  v. 
Campbell,  8  Mart.  N.  S.  (La.)  478;  Heller  v. 
Heine,  42  Misc.  (N.  Y.)  188,  85  N.  Y.  Suppl. 
389. 

Sufficiency  of  evidence  to  show:  The  mak- 
ing of  the  contract.  California  Canneries  Co. 
V.  Scatena,  117  Cal.  447,  49  Pac.  462;  Brock- 


man  Commission  Co.  v.  Kilbourne,  111  Mo. 
App.  542,  86  S.  W.  275 ;  Bristol  v.  Mente,  79 
N.  Y.  App.  Div.  67,  80  N.  Y.  Suppl.  52  [af- 
firmed in  178  N.  Y.  599,  70  K  E.  1096]; 
Hocking  v.  Hamilton,  122  Fed.  417,  59  C.  C.  A. 
43.  Right  of  plaintiff  to  maintain  the  action. 
Tichenor  v.  Newman,  186  111.  264,  57  N.  E. 
826.  Breach  of  contract  generally.  Harrison 
V.  Argyle  Co.,  128  N.  Y.  App.  Div.  81,  112 
N.  Y.  Suppl.  477 ;  Ideal  Wrench  Co.  v.  Gar- 
vin Mach.  Co.,  92  N.  Y.  App.  Div.  187,  87 
N.  Y.  Suppl.  41  laffirmed  in  181  N.  Y.  573,  74 
N.  E.  1118]  ;  Branower  v.  Independent  Match 
Co.,  83  N.  Y.  App.  Div.  370,  82  N.  Y.  Suppl. 
224;  Masor  v.  Jacobus,  84  N.  Y.  Suppl.  589. 
Breach  as  to  quality  of  goods.  Long  v. 
Pruyn,  128  Mich.  57,  87  N.  W.  88,  92  Am. 
St.  Rep.  443.  Breach  as  to  delay  in  deliv- 
ery. Bruner  v.  Kansas  Moline  Plow  Co.,  7 
Indian  Terr.  506,  104  S.  W.  816.  A  rejec- 
tion of  the  goods.  Gilbert  v.  Alton,  88  N.  Y. 
App.  Div.  62,  84  N.  Y.  Suppl.  682. 

Sufficiency  of  evidence  to  warrant  a  recov- 
ery by  plaintiff  see  Heller  v.  Heine,  42  Misc. 
(N.  Y.)  188,  85  N.  Y.  Suppl.  389;  Sklarsky  r. 
Marine  Mfg.,  etc.,  Co.,  33  Misc.  (N.  Y.)  761, 
67  N.  Y.  SuppL  897. 

13.  F.  W.  Brockman  Commission  Co.  v.  Kil- 
bourne, 111  Mo.  App.  542,  86  S.  W.  275;  Hol- 
lister  V.  Bender,  1  Hill  (N.  Y.)  150. 

Evidence  held  sufficient  to  show:  That  de- 
fendant's failure  to  perform  the  contract  was 
due  to  conduct  of  plaintiff.  Townes  v.  Okla- 
homa Mill  Co.,  85  Ark.  596,  109  S.  W.  548. 
That  plaintiff  not  only  failed  but  refused  to 
comply  with  his  part  of  the  contract,  Bh\kes- 
lee  V.  Reinhold  Mfg.  Co.,  153  Mich.  230,  117 
N.  W.  92. 

14.  Kitzinger  v.  Sanborn,  70  111.  146. 
Sufficiency  of  the  evidence  to  sliow  the 

buyer's  ability  and  readiness  to  perform  see 
Howell  V.  Dickerson,  104  Mo.  App.  658.  78 
S.  W.  655;  Bronson  r.  Wiman.  10  Barb. 
(N.  Y.)  406  [affirmed  in  8  N.  Y.  182]. 

15.  McGeehee  r.  Hill,  1  Ala.  140. 

16.  Biggers  r.  Pace,  5  Ga.  171;  Wilks  v. 
Atkinson,  1  Marsh.  412,  6  Taunt.  11,  1  E.  C.  L. 
485;  Squier  v.  Plunt,  3  Price  68. 
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have  the  goods  at  the  time  of  demand. If  the  breach  rehed  on  is  the  failure  to 
dehver  goods  of  the  proper  quaHty,  unequivocal  testimony  that  the  goods  ten- 
dered were  inferior  is  not  overcome  by  evidence  of  the  good  faith  of  the  seller  or 
that  other  goods  of  the  same  brand  were  of  good  quality. The  nature  and 
extent  of  the  damages  must  be  proved  with  reasonable  certainty.^^ 

10.  Damages  —  a.  In  General.  On  a  breach  of  the  contract  of  sale  by  the 
seller,  the  buyer  is  entitled  to  recover  the  actual  damages  he  has  sustained, 
which  are  the  natural  and  probable  result  of  the  breach  and  may  fairly  be  said 
to  have  been  within  the  contemplation  of  the  parties ;  and  although  no  actual 
damages  are  shown,  the  buyer  may,  if  there  has  been  a  breach  of  the  contract, 
recover  at  least  nominal  dam^ages.^^    The  buyer  is  not,  however,  entitled  to 


17.  Sampson  v.  Lewis,  8  N.  Y.  St.  346. 

18.  Barkley-Gray  Grocer  Co.  v.  Kelley  Cigar 
Co.,  (Cal.  1902)   69  Pac.  852. 

19.  Colorado. —  Schon-Klingstein  Meat,  etc., 
Co.  V.  Snow,  43  Colo.  538,  96  Pac.  182;  Staab 
V.  Borax  Soap  Co.,  12  Colo.  App.  286,  55 
Pac.  618. 

/owa.— Bradley  V.  Smith,  (1898)  77  N.  W. 
506. 

Louisiana. —  Lowe  v.  Nelson,  7  La.  Ann. 
646. 

'New  York. —  Albert  Gas  Fixture  Co.  v 
Kabat,  109  N.  Y.  Suppl.  737. 

Wisconsin. —  Anderson  v.  Savoy,  137  Wis. 
44,  118  N.  W.  217. 

Sufficiency  of  evidence  as  to  damages  see 
Ft.  Smith  Wagon  Co.  v.  Baker,  84  Ark.  444, 
105  S.  W.  591;  Orr  V.  Kenny,  150  Mich.  159, 
114  N.  W.  228;  Long  v.  Pruyn,  128  Mich.  57, 
87  N.  W.  88,  92  Am.  St.  Rep.  443;  Brody  v. 
Birnbaum,  108  N.  Y.  Suppl.  581;  Wolf  Co. 
V.  Galbraith,  39  Tex.  Civ.  App.  351,  87  S.  W. 
390. 

Sufficiency  of  evidence  to  sustain  verdict 

for  amount  of  damages  awarded  see  German 
Ins.  Bank  v.  Martin,  (Ky.  1908)  114  S.  W. 
319. 

If  plaintiff  is  prevented  from  definitely 
proving  his  damages  by  an  erroneous  ruling 
of  the  court  that  there  is  no  cause  of  action, 
and  he  has  proved  that  he  did  sustain  sub- 
stantial damages,  the  judgment  should  not 
be  affirmed  on  appeal  upon  the  ground  that 
the  record  failed  to  show  definite  proof  of 
damages.  Harman  v.  Washington  Fuel  Co., 
228  111.  298,  81  N.  E.  1017. 

20.  Illinois. — ^Van  Arsdale  V.  Rundel,  82 
111.  63. 

Louisiana. —  Doriocourt  v.  Lacroix,  29  La. 
Ann.  286. 

New  YorA^.— Ellis  v.  Miller,  164  N.  Y.  434, 
58  N.  E.  516  [reversing  22  N".  Y.  App.  Div. 
33,  47  N.  Y.  Suppl.  824]. 

Pennsylvania. —  Arnold  v.  Blabon,  147  Pa. 
St.  372,  23  Atl.  575;  Bradley  v.  McHale,  19 
Pa.  Super.  Ct.  300. 

Virginia. —  Merryman  v.  Criddle,  4  Munf. 
542. 

England.—- Chmery  v.  Viall,  5  H.  &  N. 
288,  29  L.  J.  Exch.  180,  2  L.  T.  Rep.  K  S. 
466,  8  Wkly.  Rep.  629. 

On  a  breach  of  the  seller's  agreement  to 
take  back  certain  articles  at  a  specified  price 
the  measure  of  the  buyer's  damage  is  the 
difference  between  the  stipulated  credit  and 
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the  value  of  the  goods  in  the  market.  Lough- 
ridge  V.  Allen,  38  S.  W.  698,  18  Ky.  L.  Rep. 
894.  But  see  Sawyer  v.  Mclntyre,  18  Vt.  27, 
holding  that  where  the  seller  promised  tnat 
if  the  articles  were  not  resold  within  one 
year  he  would  take  back  two  of  them  and 
pay  the  vendee  fifty  dollars  and  interest,  the 
measure  of  damages  for  failure  to  take  them 
back  was  the  fifty  dollars  stipulated,  and 
interest. 

On  a  sale  of  a  stock  of  goods  to  be  in- 
voiced and  delivered  on  a  future  day,  the 
seller  to  make  no  additions  to  the  stock, 
the  measure  of  the  buyer's  damages,  if  the 
seller  makes  additions,  is  the  difference  be- 
tween the  price  paid  by  him  for  the  addi- 
tional goods,  and  the  market  price  at  which 
he  could  have  purchased  them.  Harrison  v. 
Charlton,  37  Iowa  134. 

21.  Alabama  Chemical  Co.  v.  Geiss,  143 
Ala.  591,  39  So.  255;  Bussard  i;.  Hibler,  42 
Oreg.  500,  71  Pac.  642;  Voght  v.  Shienebeck, 
122  Wis.  491,  100  N.  W.  820,  106  Am.  St. 
Rep.  989,  67  L.  R.  A.  756;  Cockburn  v.  Ash- 
land Lumber  Co.,  54  Wis.  619,  12  N.  W.  49; 
Moffitt-West  Drug  Co.  v.  Byrd,  92  Fed.  290, 
34  C.  C.  A.  351  [reversing  1  Indian  Terr.  612, 
43  S.  W.  864]. 

22.  Alabama  Chemical  Co.  v.  Geiss,  143 
Ala.  591,  39  So.  255;  Voght  v.  Shienebeck, 
122  Wis.  491,  100  N.  W.  820,  106  Am.  St. 
Rep.  989,  67  L.  R.  A.  756;  Cockburn  v.  Ash- 
land Lumber  Co.,  54  Wis.  619,  12  N.  W.  49; 
Moffitt-West  Drug  Co.  v.  Byrd,  92  Fed.  290, 
34  C.  C.  A.  351  [reversing  1  Indian  Terr.  612, 
43  S.  W.  864]. 

Fine  for  landing  goods  without  permission. 
—  Where  a  seller,  knowing  that  blasting 
powder  could  not  be  landed  in  a  foreign 
country  without  permission,  and  that  a  fail- 
ure to  procure  permission  would  render  the 
consignee  liable  to  a  fine  for  attempting  to 
land  it,  promises  to  deliver  the  powder  to 
the  consignee  and  to  furnish  the  permission, 
he  is,  upon  a  failure  to  do  so,  liable  to  the 
consignee  for  the  fine  paid,  Hecla  Powder 
Co.  V.  Sigua  Iron  Co.,  157  N.  Y.  437,  52 
N.  E.  650  [affirming  91  Hun  429,  36  N.  Y. 
Suppl.  838]. 

23.  Colorado. —  Staab  v.  Borax  Soap  Co.,  12 
Colo.  App.  286,  55  Pac.  618. 

Delaware. —  Gruell  v.  Clark,  4  Pennew. 
321,  54  Atl.  955. 

Kansas. —  York-Draper  Mercantile  Co,  v. 
Lusk,  6  Kan,  App.  629,  49  Pac.  788. 
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recover  more  than  the  actual  damages  sustained,-*  or  which,  in  the  absence  of 
special  circumstances  known  to  the  seller  at  the  time  the  contract  was  made,  are 
not  the  natural  and  probable  result  of  the  breach  and  not  reasonably  within  the 
contemplation  of  the  parties.^^  The  fact  that  the  breach  was  wilful  does  not 
affect  the  measure  of  damages  in  an  action  for  breach  of  the  contract,^^  and  if, 
as  it  is  his  duty  to  do,^'  the  buyer  has  been  able  to  lessen  his  damages,  he  can 
•recover  only  the  damages  actually  sustained.^^ 

b.  Agreements  Relating  to  Damages.  The  contract  of  sale  may  contain  a 
stipulation  as  to  the  measure  of  damages  in  event  of  a  breach,  in  which  case  such 
stipulation  will  govern,^^  provided  the  conditions  under  which  the  stipulation  is 
to  become  operative  are  complied  with.^^  So  too  an  agreement  made  after  the 
breach  to  accept  a  specific  sum  as  liquidated  damages  will  be  enforced.^^ 

e.  Non-Delivery  of  the  Goods  —  (i)  In  General.  Where  the  breach  con- 
sists in  the  failure  of  the  seller  to  deliver  the  goods  the  measure  of  damages  is 
ordinarily  the  difference  between  the  contract  price  and  the  market  price  of  the 
goods  at  the  time  and  place  of  delivery,^^  provided  there  is  a  market  price 


South  Dakota. —  Zipp  v.  Colchester  Rubber 
Co.,  12  S.  D.  218,  80  N.  W.  367. 

United  States. —  Moses  v.  Rasin,  14  Fed. 
772. 

24.  Vosbury  v.  Mallory,  70  N.  Y.  App.  Div. 
247,  75  N.  Y.  Suppl.  480;  Theiss  v.  Weiss, 
166  Pa.  St.  9,  31  Atl.  63,  45  Am.  St.  Rep. 
638. 

25.  Cockburn  v.  Ashland  Lumber  Co.,  54 
Wis.  619,  12  N.  W.  49;  Moffitt-West  Drug 
Co.  V.  Byrd,  92  Fed.  290,  34  C.  C.  A.  351 
[reversing  1  Indian  Terr.  612,  43  S.  W. 
864]. 

26.  Kellev  v.  La  Crosse  Carriage  Co.,  120 
Wis.  84,  97*^^.  W.  674,  102  Am.  St.  Rep.  971. 
See  also  Globe  Refining  Co.  v.  Landa  Cotton 
Oil  Co.,  190  U.  S.  540,  23  S.  Ct.  754,  47  L.  ed. 
1171. 

27.  Armeny  v.  Madson,  etc.,  Co.,  Ill  111. 
App.  621.    And  see  infra,  IX,  C,  10,  c,  (vii). 

28.  Theiss  v.  Weiss,  166  Pa.  St.  9,  31  Atl. 
63,  45  Am.  St.  Rep.  638. 

Reduction  by  purchase  elsewhere  see  infra, 
IX,  C,  10,  c,  (VII). 

29.  Indiana. —  Street  v.  Chapman,  29  Ind. 
142. 

loica. —  Black  v.  De  Camp,  78  Iowa  718, 
43  N.  W.  625. 

Pennsylvania. —  Canavan  V.  Neeld,  189  Pa. 
St.  208,  42  Atl.  115. 

Texas. —  Hays  v.  Richie,  (Civ.  App.  1896) 
34  S.  W.  150. 

Wisconsin. — ^  Newell  v.  New  Holstein 
Canning  Co.,  119  Wis.  635,  97  N.  W.  487. 

England. — ^  Bergheim  v.  Blaenavon  Iron, 
etc.,  Co.,  L.  R.  10  Q.  B.  319,  44  L.  J.  Q.  B.  92, 
32  L.  T.  Rep.  N.  S.  451,  23  Wkly.  Rep.  618. 

Agreement  to  take  back  goods. —  Where  in 
a  bill  of  sale  the  seller  agrees  that  if  the 
articles  are  not  resold  within  one  year  he 
will  take  back  a  certain  number  of  them  and 
pay  the  buyer  a  certain  sum  and  interest, 
the  amount  of  damages  for  failing  to  take 
them  back  is  the  amount  stipulated  and  in- 
terest.   Sawyer  v.  Mclntyre,  18  Vt.  27. 

30.  Newell  r.  New  Holstein  Canning  Co., 
119  Wis.  685,  97  N.  W.  487,  whoro  Ibe  stipu- 
lation as  to  liquidated  daniM-^cs  was  to  take 
effect  only  if  the  seller  notilicd  the  buyer 


of  his  intention  not  to  deliver  the  whole 
quantity  of  goods  contracted  for. 

31.  Cochran  v.  Jewell,  71  Cal.  509,  12  Pac. 
510. 

32.  Alabama. —  Alabama  Chemical  Co.  v. 
Geiss,  143  Ala.  591,  39  So.  255;  Young  v. 
Cureton,  87  Ala.  727,  6  So.  352;  Clements 
V.  Beatty,  87  Ala.  238,  6  So.  151;  Harralson 
V.  Stein,  50  Ala.  347. 

Arkansas. —  Hanna  v.  Harter,  2  Ark.  397. 

(Jalifornia. —  Crosby  v.  Watkins,  12  Cal. 
85;  Tobin  v.  Post,  3  Cal.  373. 

Colorado. —  Schon-Klingstein  Meat,  etc., 
Co.  v.  Snow,  43  Colo.  538,  96  Pac.  182; 
Staab  V.  Borax  Soap  Co.,  12  Colo.  App.  286, 
55  Pac.  618.  . 

Connecticut. —  Marshall  v.  Clark,  78  Conn. 
9,  60  Atl.  741,  12  Am.  St.  Rep.  84. 

Delaware. —  Gruell  v.  Clark,  4  Pennew. 
321,  54  Atl.  955;  Love  v.  Barnesville  Mfg. 
Co.,  3  Pennew.  152,  50  Atl.  536. 

Georgia. —  Sizer  v.  Melton,  129  Ga.  143,  58 
S.  E.  1055;  Sanders  v.  Allen,  124  Ga.  684, 
52  S.  E.  884;  Huggins  v.  Southeastern  Lime, 
etc.,  Co.,  121  Ga.  311,  48  S.  E.  933;  Erwin 
V.  Harris,  87  Ga.  333,  13  S.  E.  513;  Pied- 
mont Wagon  Co.  v.  Hudgens,  4  Ga.  App. 
393,  61  S.  E.  835. 

Illinois. —  Capen  v.  De  Steiger  Glass  Co., 
105  HI.  185;  Driggers  v.  Bell,  94  111.  223; 
Kitzinger  v.  Sanborn,  70  111.  146;  Deere  r. 
Lewis,  51  111.  254;  Sleuter  v.  \Vallbaum,  45 
111.  43;  Phelps  r.  McGee,  18  111.  155;  Armenv 
V.  Madson,  etc.,  Co.,  Ill  111.  App.  621;  Mis- 
souri, etc.,  Coal  Co.  v.  Pomeroy,  80  111.  App. 
144;  Rau  v.  Trumbull,  68  111.  App.  490; 
Andrews  v.  Himrod,  37  111.  App.  124  ;  Fletcher 
V.  Patton,  21  111.  App.  228;  Buckley  V. 
Holmes,  19  111.  App.  530. 

Indiana. —  Connersville  Wagon  Co.  v.  Mc- 
Farlan  Carriage  Co.,  166  Ind.  123,  76  N.  E. 
294;  Coffin  v.  State,  144  Ind.  578,  43  N.  E. 
654,  55  Am.  St.  Rep.  188;  Beard  v.  Sloan,  38 
Ind.  128;  Zehner  r.  Dale,  25  Ind.  433;  Ward 
V.  Burr,  5  Blackf.  116. 

loir  a. —  Biishnell  r.  Ceo.  E.  King  Bridge 
Co.,  140  Towa  405,  118  N.  W.  407;  Tuttle- 
Chapman  Coal  Co.  r.  Coaldalo  Fuel  Co.,  136 
Iowa  382,    113   N.   W.   827;    Laporte  Imp. 
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for  .goods  of  the  character  and  quality  contracted  for  by  the  buyer  at  such 


Co.  V.  Brock,  99  Iowa  485,  68  N.  W.  810, 
61  Am.  St.  Kep.  245;  Brown  v.  Sharkey,  93 
Iowa  157,  61  N.  W.  364;  Louis  Cook  Mfg. 
Co.  V.  Randall,  62  Iowa  244,  17  N.  W.  507; 
Harris  v.  Morgan,  62  Iowa  112,  17  N.  W. 
195;  Jemmison  v.  Gray,  29  Iowa  537;  Boies 
V.  Vincent,  24  Iowa  387;  Cannon  V.  Folsom, 
2  Iowa  101,  63  Am.  Dec.  474. 

Kansas.— Gray  v.  Hall,  29  Kan.  704. 

Kentucky. —  Parry  Mfg.  Co.  v.  Lyon,  111 
Ky.  613,  64  S.  W.  436,  23  Ky.  L.  Rep.  844; 
Denhard  v.  Hurst,  111  Ky.  546,  64  S.  W. 
393,  23  Ky.  L.  Rep.  789;  Miles  v.  Miller, 
12  Bush  134;  Cole  v.  Ross,  9  B.  Mon.  393, 
50  Am.  Dec.  517;  Caldwell  v.  Reed,  Litt.  Sel. 
Cas.  366,  12  Am.  Dec.  314;  Tradewater 
Coal  Co.  V.  Lee,  68  S.  W.  400,  24  Ky.  L. 
Rep.  215;  Belcher  v.  Sellards,  43  S.  W.  676, 
19  Ky.  L.  Rep.  1571. 

Louisiana. —  Camors  v.  Madden,  36  La. 
Ann.  425. 

Maine. —  Berry  v.  Dwinel,  44  Me.  255. 

Maryland. —  McGrath  V.  Gegner,  77  Md. 
331,  26  Atl.  502,  39  Am.  St.  Rep.  415; 
Pinckney  v.  Dambmann,  72  Md.  173,  19  Atl. 
450;  Kribs  V.  Jones,  44  Md.  396;  Williams 
V.  Woods,  16  Md.  220;  Williamson  v.  Dillon, 
1  Harr.  &  G.  444. 

Massachusetts. —  Bartlett  v.  Blanchard,  13 
Gray  429;  Shaw  v.  Nudd,  8  Pick.  9. 

Michigan. —  McKercher  v.  Curtis,  35  Mich. 
478;  Chadwick  v.  Butler,  28  Mich.  349. 

Minnesota. —  Coxe  v.  Anoka  Waterworks, 
etc.,  Co.,  91  Minn.  50,  97  N.  W.  459;  Coxe 
V.  Anoka  Waterworks  Electric  Light,  etc., 
Co.,  87  Minn.  56,  91  N.  W.  265;  Olson  v. 
Sharpless,  53  Minn.  91,  55  N.  W.  125. 

Missouri. —  Northrup  v.  Cook,  39  Mo.  208; 
Howard  v.  Hass,  131  Mo.  App.  499,  109 
S.  W.  1076;  Gill  v.  Johnson-Brinkman  Com- 
mission Co.,  84  Mo.  App.  456;  Chalice  v. 
Witte,  81  Mo.  App.  84;  Bush  v.  Fisher,  75 
Mo.  App.  1;  Vanstone  v.  Hopkins,  49  Mo. 
App.  386;  Griffith  v.  Kansas  City  Material, 
etc.,  Co.,  46  Mo.  App.  539 ;  Price  V.  Vanstone, 
40  Mo.  App.  207 ;  Murphy  v.  St.  Louis,  8  Mo. 
App.  483. 

Nebraska. —  Forbes  v.  McClatchey,  52 
Nebr.  182,  71  N.  W.  1012;  Boyer  v.  Cox, 
34  Nebr.  813,  52  N.  W.  715. 

New  Hampshire. —  Stevens  v.  Lyford,  7 
]N.  H.  360. 

New  York. —  Saxe  v.  Penokee  Lumber  Co  , 
159  N.  Y.  371,  54  N.  E.  14  [reversing  11 
N.  Y.  App.  Div.  291,  42  N.  Y.  Suppl.  69]; 
Highlands  Chemical,  etc.,  Co.  v.  Matthews, 
76  N.  Y.  145  [reversing  43  N.  Y.  Super.  Ct. 
39];  Parsons  V.  Sutton,  66  N.  Y.  92;  Dana 
V.  Fiedler,  12  N.  Y.  40,  62  Am.  Dec.  130 
[aifirming  I  E.  D.  Smith  463];  McKnight 
V.  Dunlop,  5  N.  Y.  537,  55  Am.  Dec.  370; 
Reeve  v.  Gallivan,  89  Hun  59,  34  N.  Y. 
Suppl.  1000;  Sternfels  v.  Clark,  2  Hun  122, 
4  Thomps.  &  C.  396  [affirmed  in  70  N.  Y. 
608];  Yorke  v.  Ver  Planck,  65  Barb.  316; 
Havemeyer  v.  Cunningham,  35  Barb.  515,  22 
How.  Pr.  87;  Hamilton  v.  Ganyard,  34  Barb. 
204   [affirmed  in  2  Abb.  Dec.  314];  Clark 
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V.  Dales,  20  Barb.  42;  Beals  v.  Terry,  2 
Sandf.  127;  Tinsley  v.  Weidinger,  15  Daly 
534,  8  N.  Y.  Suppl.  476  [affirming  7  N.  Y. 
Suppl.  260,  and  affirmed  in  130  N.  Y.  676, 
29  N.  E.  1035] ;  Seckel  v.  Siff,  32  Misc.  693, 
66  N.  Y.  Suppl.  468;  Belden  v.  Nicolay,  4 
E.  D.  Smith  14;  Falkenberg  v.  O'Neill,  88 
N.  Y.  Suppl.  378;  Park  v.  Chateaugay  Iron 
Co.,  8  N.  Y.  St.  507;  Davis  v.  Shields,  24 
Wend.  322  [reversed  on  other  grounds  in 
26  Wend.  341];  Dey  V.  Dox,  9  Wend.  129, 
24  Am.  Dec.  137;  Gregory  v.  McDowel,  8 
Wend.  435;  Taylor  v.  Read,  4  Paige  561. 

North  Carolina. —  Crawford  v.  Geiser  Mfg. 
Co.,  88  N.  C.  554. 

North  Dakota.— Tsilhot  v.  Boyd,  11  N.  D. 
81,  88  N.  W.  1026;  Patterson  v.  Plummer, 

10  N.  D.  95,  86  N.  W.  111. 

Ohio. —  Smith  v.  Sloss-Marblehead  Lime 
Co.,  57  Ohio  St.  518,  49  N.  E,  695;  Mowry 
V.  Kirk,  5  Ohio  Dec.  (Reprint)  431,  5  Am. 
L.  Rec.  587. 

Pennsylvania. —  Canavan  v.  Neeld,  189  Pa. 
St.  208,  42  Atl.   115;   Willock  V.  Crescent 

011  Co.,  184  Pa.  St.  245,  39  Atl.  77;  Arnold 
V.  Blabon,  147  Pa.  St.  372,  23  Atl.  575; 
Boyd  V.  Merchants,  etc..  Peanut  Co.,  25  Pa. 
Super.  Ct.  199;  Marshall  v.  Campbell,  1 
Yeates  36;  Bear  v.  Harnish,  3  Brewst.  113; 
Miller  v.  Kennedy,  31  Pittsb.  Leg.  J.  N.  S. 
274;  Bonsall  v.  Kirkpatrick,  5  Pittsb.  Leg. 
J.  N.  S.  69. 

Tennessee. —  Harris  v.  Rodgers,  6  Heisk. 
626;  Coffman  v.  Williams,  4  Heisk.  233; 
Thompson  v.  Woodruff,  7  Coldw.  401;  Feder 
V.  Gass,  (Ch.  App.  1900)  59  S.  W.  175; 
College  Mill  Co.  v.  Fidler,  (Ch.  App.  1899) 
58  S.  W.  382. 

Texas.— miman  v.  Babcock,  63  Tex.  68; 
Day  V.  Cross,  59  Tex.  595;  Heilbroner  v. 
Douglass,  45  Tex.  402;  Woldert  Grocery  Co. 
V.  Veltman,  (Civ.  App.  1904)  83  S.  W.  224; 
Palestine  Cotton-Seed  Oil  Co.  v.  Corsicana 
Cotton-Oil  Co.,  (Civ.  App.  1901)  61  S.  W. 
433;  Specialty  Furniture  Co.  v.  Kingsbury, 
(Civ.  App.  1901)  60  S.  W.  1030;  Steinlein 
V.  S.  Blaisdell,  Jr.,  Co.,  (Civ.  App.  1898)  44 
S.  W.  200;  Tyler  Car,  etc.,  Co.  v.  Wetter- 
mark,  11  Tex.  Civ.  App.  399,  34  S.  W.  807; 
Turnley  v.  Weiss,  1  Tex.  App.  Civ.  Cas. 
§  1280;  San  Antonio  Gas  Co.  v.  Harber,  1 
Tex.  App.  Civ.  Cas.  §  1123. 

Vermont. —  Worthen  v.  Wilmot,  30  Vt. 
555. 

Virginia. —  Nottingham  Coal,  etc.,  Co.  v. 
Preas,  102  Va.  820,  47  S.  E.  823. 

Wisconsin. —  Anderson  v.  Savoy,  137  Wis. 
44,  118  N.  W.  217;  Vogt  v.  Schienbeck,  122 
Wis.  491,  100  N.  W.  820,  106  Am.  St.  Rep. 
989,  67  L.  R.  A.  756;  Hill  v.  Chipman,  59 
Wis.  211,  18  N.  W.  160;  Hammer  v.  Schoen- 
felder,  47  Wis.  455,  2  N.  W.  1129. 

United  States. —  Roberts  v.  Benjamin,  124 
U.  S.  64,  8  S.  Ct.  393,  31  L.  ed.  334;  Lil- 
lard  V.  Kentucky  Distilleries,  etc.,  Co.,  134 
Fed.  168,  67  C.  C.  A.  74 ;  Moffitt-West  Drug 
Co.  V.  Byrd,  92  Fed.  290,  34  C.  C.  A.  351 
[reversing    (Indian  Terr.   1898)    43  S.  W. 
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time  and  place,^^  and  interest  thereon  from  the  time  of  the  breach;  and  if  the 
dehvery  was  to  be  made  in  instalments  the  same  rules  apply  as  to  each  instal- 
ment.^^ The  damages  are,  however,  subject  to  deduction  for  any  expenses  saved 
to  the  buyer  by  the  non-delivery,^^  such  as  freight ;  but  if  he  has  already  paid 
warehouse  charges  on  the  goods  he  is  entitled  to  recover  such  charges.^* 

(ii)  Goods  to  Be  Manufactured.  The  difference  between  the  contract 
price  and  the  market  price  is  also  the  measure  of  damages  when  the  article  is  to 
be  manufactured,^^  even  though  the  market  price  is  enhanced  by  the  fact  that 


864] ;  Peace  River  Phosphate  Co.  v.  Graf- 
flin,  58  Fed.  550;  Brooks  v.  Coquard,  18 
Fed.  316,  5  McCrary  588;  Barnard  V.  Conger, 
2  Fed.  Cas.  No.  1,001,  6  McLean  497;  In  re 
Becker,  3  Fed.  Cas.  No.  1,208;  Halsey  v. 
Hurd,  11  Fed.  Cas.  No.  5,967,  6  McLean 
102;  Sievers  v.  North,  22  Fed.  Cas.  No. 
12,847,  15  Alb.  L.  J.  (N.  Y.)  332;  Thomp- 
son V.  Cincinnati,  etc.,  R.  Co.,  23  Fed.  Cas. 
No.  13,950,  1  Bond  152;  White  v.  Arleth, 
29  Fed.  Cas.  No.  17,536,  1  Bond  319. 

England. —  Valpy  v.  Oakeley,  16  Q.  B. 
941,  16  Jur.  38,  20  L.  J.  Q.  B.  380,  71 
E.  C.  L.  941 ;  Tyers  v.  Rosedale,  etc..  Iron 
Co.,  L.  R.  8  Exch.  305,  42  L.  J.  Exch.  185, 
29  L.  T.  Rep.  N.  S.  751,  21  Wkly.  Rep. 
793;  Gainsford  v.  Carroll,  2  B.  &  C.  624, 
4  D.  &  R.  161,  2  L.  J.  K.  B.  O.  S.  112,  26 
Rev.  Rep.  495,  9  E.  C.  L.  273;  Peterson  v. 
Ayre,  13  C.  B.  353,  76  E.  C.  L.  353;  Josling 
V.  Irvine,  6  H.  &  N.  512,  30  L.  J.  Exch.  78, 
4  L.  T.  Rep.  N.  S.  251. 

Canada. —  Marsh  v.  Leggat,  8  Quebec  Q.  B. 
221. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1175. 

There  are  some  exceptions  to  this  rule,  as 
in  the  case  of  goods  which  cannot  be  bought 
in  the  market  or  where  there  are  no  deal- 
ings to  fix  a  market  price,  or  goods  speci- 
ally made  for  a  particular  purpose.  Sizer 
V.  Melton,  129  Ga.  143,  58  S.  E.  1055. 

Sale  of  note. —  Where  the  evidence  shows 
that  plaintiff  bought  at  a  stipulated  price 
a  mortgage  note  held  by  defendant,  and  he 
refused  to  deliver  it,  the  measure  of  the 
damages  is  the  difference  between  the  con- 
tract price  and  the  value  of  the  note  when 
it  should  have  been  delivered,  and  not  the 
dift'erence  between  the  contract  price  and  the 
face  value  of  the  note,  although  at  a  sheriff's 
sale  shortly  after  of  the  mortgaged  premises 
under  foreclosure  of  a  prior  mortgage  a  sum 
was  realized  sufficient  to  meet  the  note  in 
full.  Kory^;.  Layman,  108  La.  247,  32  So.  441. 

On  a  failure  to  deliver  accounts  purchased 
by  plaintiff  the  measure  of  damages  is  what 
they  would  have  sold  for  in  the  market. 
Saaler  v.  Bean,  37  Iowa  439. 

Assurances  by  a  seller  that  he  will  deliver 
the  goods  sold  are  mere  repetitions  of  his 
original  promise  to  deliver,  and  do  not 
change  the  measure  of  damages  for  failure 
to  deliver.  Alabama  Chemical  Co.  v.  Geiss, 
143  Ala.  591,  39  So.  255. 

If  the  seller  wrongfully  resells  the  goods 
to  a  third  person,  the  first  buyer  may  re- 
cover at  least  the  difference  between  the 
contract  price  and  the  price  which  the  seller 
received  for  the  goods  less  the  reasonable 


costs  and  expenses  of  the  resale  (Granberry 
V.  Frierson,  2  Baxt.  (Tenn.)  326;  Duncan 
V.  McMahan,  18  Tex.  597)  ;  and  where  there 
is  an  agreement  for  a  resale  to  the  seller 
at  the  original  purchase-price  and  the  buyer 
sells  to  a  third  person,  the  original  seller 
may  recover  the  difference  between  the 
original  purchase-price  and  the  price  for 
which  the  buyer  resold  the  goods  (Brent  v. 
Richards,  2  Gratt.   (Va.)  539). 

In  California  the  rules  for  estimating  dam- 
ages are  prescribed  by  statute.  Connell  v. 
Harron,  7  Cal.  App.  745,  95  Pac.  916. 

33.  See  infra,  IX,  C,  10,  c,  (v),  (b),  (c). 

34.  loica. —  Brown  v.  Sharkey,  93  Iowa  157, 

61  N.  W.  364. 

Kansas. —  Gray  v.  Hall,  29  Kan.  704. 

Louisiana. —  Stiff  v.  Nugent,  5  Rob.  217. 

Minnesota. —  Brackett  v.  Edgerton,  14 
Minn.  174,  100  Am.  Dec.  211. 

Nebraska. —  Forbes  v.  McClatchey,  52 
Nebr.  182,  71  N.  W.  1012. 

New  York. —  Dana  v.  Fiedler,  12  N.  Y.  40, 

62  Am.  Dec.  130  [affirming  1  E.  D.  Smith 
463];  Clark  V.  Dales,  20  Barb.  42;  Beals  v. 
Terry,  2  Sandf .  127 ;  Taylor  v.  Read,  4  Paige 
561. 

Pennsylvania. —  Miller  v.  Kennedy,  31 
Pittsb.  Leg.  J.  N.  S.  274. 

Wisconsin. —  Vogt  V.  Schienebeck,  122  Wis. 
491,  100  N.  W.  820,  106  Am.  St.  Rep.  989, 
67  L.  R.  A.  756. 

In  California  under  the  provisions  of  the 
civil  code  interest  is  not  allowable  in  actions 
for  breach  of  contract  for  failure  to  deliver 
goods.  Elsworth  v.  Knowles,  8  Cal.  App. 
630,  97  Pac.  690. 

35.  Hewson-Herzog  Supply  Co.  v.  Minne- 
sota Brick  Co.,  55  Minn.  530,  57  N.  W. 
129;  Shreve  V.  Brereton,  51  Pa.  St.  175; 
Haff  V.  Pilling,  134  Fed.  294;  Roper  v.. 
Johnson,  L.  R.  8  C.  P.  167,  42  L.  J.  C.  P. 
65,  28  L.  T.  Rep.  N.  S.  296,  21  Wklv.  Rep. 
384;  Brown  v.  Muller,  L.  R.  7  Exch.  319.  41 
L.  J.  Exch.  214,  27  L.  T.  Rep.  N.  S.  272,  21 
Wkly.  Rep.  18;  Barningham  v.  Smith.  31 
L.  T.  Rep.  N.  S.  540.  See  also  infra,  IX. 
C,  10,  c,   (V),  (B). 

36.  Vogt  V.  Scheienbeck,  122  Wis.  491.  100 
N.  W.  820,  106  Am.  St.  Rep.  989,  67  L.  R.  A. 
756. 

37.  Erwin  v.  Harris,  87  Ga.  333,  13  S.  E. 
513  (where  the  buyer  was  to  pay  the 
freight)  ;  McCormick  Harvestincr  Mach.  Co. 
V.  Jensen,  20  Nebr.  102,  45  N.^  W.  160. 

38.  Bulla rd  r.  Stone.  07  Cal.  477,  8  Pac. 
17. 

39.  Coinicciiciil . —  Jordan  /■.  Patterson,  67 
Conn.  473,  35  Atl.  521. 
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the  article  is  patented. If,  however,  the  article  to  be  manufactured  has  no 
market  value,  the  measure  of  damages  is  the  difference  between  the  contract 
price  and  what  it  would  cost  to  have  the  goods  manufactured  elsewhere. 

(ill)  Market  Price  Equal  to  Contract  Price.  If  the  market  price  is 
the  same  as  or  less  than  the  contract  price,  the  buyer  is  not  entitled  to  recover  any 
actual  damages  for  breach  of  the  contract  to  deliver,*^  unless  special  damages 
are  claimed  and  proved ;  and  the  same  rule  applies  where  the  contract  expressly 
provides  for  a  sale  at  the  market  price;  but  there  being  a  technical  breach  of 
the  contract,  the  buyer  is  entitled  to  recover  nominal  damages.*^ 

(iv)  Goods  Without  Market  Value.  If  the  goods  are  of  such  a  nature 
that  they  have  no  recognized  market  value,  the  general  rule  will  not  apply;  but 
the  measure  of  damages  is  the  difference  between  the  agreed  price  and  the  reason- 
able value  of  the  goods,^^  which  may  be  determined  by  those  experienced  in  the 
value  of  such  goods,^^  or  even  by  the  advanced  price  at  which  the  buyer  had 
agreed  to  sell  them.*^  In  the  case  of  goods  to  be  manufactured,  the  cost  of  having 
the  goods  made  elsewhere  may  be  taken  as  the  value. 

(v)  Determination  of  Amount  —  (a)  In  General.  The  market  price  to 
be  taken  as  a  basis  for  estimating  damages  for  non-delivery  is  the  market  price 
at  the  time  and  place  of  delivery,^^  and  the  actual  market  price  prevailing,^^  and 
not  the  price  obtained  upon  exceptional  sales,^^  or  as  it  might  possibly  have  been 
affected  by  an  attempt  to  purchase  goods  of  the  amount  contracted  for.^*  The 


Indiana. —  Frink  v.  Tatman,  36  Ind.  259, 
10  Am.  Rep.  19. 

Kansas. —  Field  v.  Kinnear,  4  Kan.  476. 

Nebraska. —  Russell  v.  Horn,  etc.,  Mfg.  Co., 
41  Nebr.  567,  59  N.  W.  901. 

Neio  York. —  Ideal  Wrench  Co.  v.  Garvin 
Mach.  Co.,  92  N.  Y.  App.  Div.  187,  87  N.  Y. 
Suppl.  41  [affirmed  in  181  N.  Y.  573,  74 
N.  E.  1118]. 

North  Carolina. —  Clements  v.  State,  77 
N.  C.  142. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1194. 

40.  Frink  v.  Tatman,  36  Ind.  259,  10  Am. 
Rep.  19. 

41.  Weed  v.  Draper,  104  Mass.  28;  E.  W. 
Bliss  Co.  V.  Buffalo  Tin  Can  Co.,  131  Fed. 
51,  65  C.  C.  A.  289. 

42.  Illinois. —  Buckley  v.  Holmes,  19  111. 
App.  530. 

Iowa. —  Faulkner  v.  Closter,  79  Iowa  15, 
44  N.  W.  208. 

Kansas. —  York-Draper  Mercantile  Co.  v. 
Luck,  6  Kan.  App.  629,  49  Pac.  788. 

Louisiana. —  Marchesseau  v.  Chaffee,  4  La. 
Ann.  24. 

New  Yorfc.— Strauss  v.  Scott,  59  N.  Y. 
Suppl.  826,  29  N.  Y.  Civ.  Proc.  81. 

Wisconsin. —  Merriman  v.  McCormick  Har- 
vesting Mach.  Co.,  96  Wis.  600,  71  N.  W. 
1050. 

United  States. —  Barnard  v.  Conger,  2  Fed. 
Cas.  No.  1,001,  6  McLean  497. 

43.  See  Buckley  v.  Holmes,  19  111.  App. 
530. 

44.  Wire  v.  Foster,  62  Iowa  114,  17  N.  W. 
174. 

45.  Faulkner  v.  Closter,  79  Iowa  15,  44 
N,  W.  208,  holding,  however,  that  a  failure 
of  the  court  to  charge  that  plaintiff  is  en- 
titled to  nominal  damages  is  not  reversible 
error. 

46.  Sizer  r.  Melton,  129  Ga.  143,  58  S.  E. 
1055;  Patterson  v.  Plummer,  10  N.  D.  95, 
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86  N.  W.  Ill;  Davis  V.  Grand  Rapids  School- 
Furniture  Co.,  41  W.  Va.  717,  24  S.  E.  630; 
Cockburn  v.  Ashland  Lumber  Co.,  54  Wis. 
619,  12  N.  W.  49. 

47.  Warren  v.  A.  B.  Mayer  Mfg.  Co.,  161 
Mo.  112,  61  S.  W.  644;  Bush  v.  Fisher,  85 
Mo.  App.  1. 

The  value  of  bank-stock  is  presumed  to  be 
the  par  value  in  the  absence  of  evidence  to 
the  contrary.  Patterson  v.  Plummer,  10 
N.  D.  95,  86  N.  W.  111. 

48.  Warren  v.  A.  B.  Mayer  Mfg.  Co.,  161 
Mo.  112,  61  S.  W.  644. 

49.  McKay  v.  Riley,  65  Cal.  623,  4  Pac. 
667. 

The  profit  may  be  regarded  as  the  measure 
of  damages  when  the  article  has  no  market 
value.  Equitable  Gas-Light  Co.  v.  Baltimore 
Coal-Tar,  etc.,  Co.,  65  Md.  73,  3  Atl.  108; 
France  v.  Gaudet,  L.  R.  6  Q.  B.  199,  40 
L.  J.  Q.  B.  121,  19  Wkly.  Rep.  622. 

50.  Weed  v.  Draper,  104  Mass.  28;  E.  W. 
Bliss  Co.  V.  Buffalo  Tin  Can  Co.,  131  Fed. 
51,  65  C.  C.  A.  289. 

51.  See  infra,  IX,  C,  10,  c,  (v),  (b),  (c). 

52.  Thompson  v.  Howes,  14  La.  Ann.  45 ; 
Dana  v.  Fiedler,  12  N.  Y.  40,  62  Am.  Dec. 
130;  Blydenburgh  v.  Welsh,  3  Fed.  Cas.  No. 
1,583,  Baldw.  331. 

The  manner  of  ascertaining  the  value  of 
corporate  stock,  which  the  seller  had  failed 
to  deliver,  is  to  show  its  market  value  at 
the  time  it  should  have  been  delivered,  with 
interest,  or,  if  it  had  no  market  value  then, 
to  show  the  value  of  the  property  of  the 
concern,  as  compared  with  its  liabilities,  at 
that  time,  the  burden  being  on  the  seller 
to  show  that  the  stock  was  worth  its  face 
value.  Beaty  v.  Johnston,  66  Ark.  529,  52 
S.  W.  129. 

53.  Thompson  r.  Howes,  14  La.  Ann.  45. 

54.  Dana  v.  Fiedler,  12  N.  Y.  40,  02  Am. 
Dec.  130. 
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price  is  not  necessarily  to  be  determined  by  the  market  price  of  lots  of  the  same 
size  as  that  contracted  for,^''  but  if  the  purchase  is  at  wholesale  the  wholesale 
market  price  should  be  taken. The  market  price  should  also  be  determined 
with  reference  to  goods  of  the  kind  and  quality  contracted  for,^^  and  if  there  are 
several  grades  of  the  article  the  market  price  to  be  considered  is  that  of  the  par- 
ticular grade  that  is  the  subject  of  the  sale,  and  not  that  of  the  article  generally; 
but  when  the  goods  sold  are  an  imitation  of  a  brand  of  goods  not  then  in  the 
market,  the  market  price  of  another  equivalent  brand  may  be  taken  into 
consideration.^^ 

(b)  Time.  The  market  price  should  be  taken  as  of  the  time  of  the  breach 
of  the  contract, and  not  within  a  reasonable  time  thereafter,®^  provided  there 
is  a  market  price  at  such  time,®^  and  it  is  not  at  this  particular  time  unnaturally 
inflated  or  depressed  by  unlawful  means. If  the  time  of  delivery  has  been 
extended  the  market  price  will  be  taken  as  of  the  time  to  which  the  delivery  was 
postponed,®*  or  if  postponed  indefinitely,  at  a  reasonable  time  after  demanding 
performance.®^  So  also  if  no  exact  time  of  delivery  is  fixed  by  the  contract  the 
market  price  should  be  fixed  as  at  a  reasonable  time.®®  If  delivery  is  to  be  made 
in  instalments  the  measure  of  damages  for  the  breach  of  any  instalment  is  to  be 
computed  on  the  market  price  at  the  time  such  instalment  should  have  been 
delivered.®^    Although  notice  has  been  given  of  an  intention  not  to  deliver,  the 


55.  Faulkner  v.  Closter,  79  Iowa  15,  44 
N.  W.  208;  Dana  v.  Fiedler,  12  N.  Y.  40, 
62  Am.  Dec.  130. 

56.  Marshall  r.  Clark,  78  Conn.  9,  60  Atl. 
741,  112  Am.  St.  Rep.  84;  Tuttle-Chapman 
Coal  Co.  V.  Coaldale  Fuel  Co.,  136  Iowa  382, 
113  N.  W.  827. 

57.  Cole  v.  Cheovenda,  4  Colo.  17. 

58.  O'Gara  v.  Ellsworth,  85  N.  Y.  App.  Div. 
216,  83  N.  Y.  Suppl.  120. 

59.  Dean  v.  Van  Nostrand,  101  N.  Y.  621, 
4  N.  E.  134. 

60.  //Zmois.— Sleuter  v.  Wallbaum,  45  111. 
43. 

H^ew  Hampshire. —  Trask  v.  Hamburger,  70 
N.  H.  453,  48  Atl.  1087. 

Islew  York. — MeManus  v.  American  Woolen 
Co.,  126  N.  Y.  App.  Div.  68,  110  N.  Y. 
Suppl.  680;  Norton  v.  Wales,   1  Rob.  561. 

Texas. —  Taylor  v.  McFatter,  (Civ.  App. 
1908)   109  S.  W.  395. 

United  States. —  Shepherd  v.  Hampton,  3 
Wheat  200,  4  L.  ed.  369. 

If  delivery  is  to  be  made  at  a  distant  point 
to  a  carrier  for  shipment  to  the  buyer,  and 
no  delivery  is  made,  the  market  price  at 
the  time  when  the  buyer  first  receives  notice 
of  the  failure  to  deliver  to  the  carrier  may 
be  taken  as  the  basis  in  estimating  the  dam- 
ages. Boyd  V.  L.  H.  Quinn  Co.,  18  Misc. 
(N.  Y.)  169,  41  N.  Y.  Suppl.  391  [affirming 
17  Misc.  278,  40  N.  Y.  Suppl.  370]. 

Delivery  on  demand. —  If  the  goods  sold  are 
to  be  delivered  on  demand  the  damages 
should  ordinarily  be  based  on  the  value  at 
the  time  of  demand,  but  if  before  demand 
the  seller  has  broken  the  contract  of  sale  by 
selling  the  goods  to  a  third  person  the  value 
at  the  time  of  such  sale  should  be  taken. 
Boothe  V.  Boothe,  1  A.  K.  Marsh.  (Ky.) 
355. 

On  a  sale  of  corporate  bonds  the  measure  of 
damages  for  breach  of  the  contract  is  the 
highest  value  of  the  bonds,  within  the  time 


after  the  breach  of  the  contract  in  which 
the  purchaser  may  reasonably  indemnify 
himself  by  the  purchase  of  similar  bonds. 
Turner  v.  Jackson,  (Tenn.  Ch.  App.  1899) 
63  S.  W.  511. 

61.  Sleuter  v.  Wallbaum,  45  111.  43. 

62.  Dana  v.  Fiedler,  12  N.  Y.  40,  62  Am. 
Dec.  130,  holding  that  if  there  is  no  market 
price  at  the  exact  date  of  the  breach,  the 
market  price  within  a  reasonable  time  be- 
fore and  after  may  be  considered. 

63.  Kountz  v.  Kirkpatrick,  72  Pa.  St.  376, 
13  Am.  Rep.  687. 

64.  Northwestern  Iron,  etc.,  Co.  v.  Hirsch, 
94  111.  App.  579;  Brown  v.  Sharkey,  93 
Iowa  157,  61  N.  W.  364;  Hill  v.  Smith,  34 
Vt.  535;  Ogle  v.  Vane,  L.  R.  3  Q.  B.  272, 
9  B.  &  S.  182,  37  L.  J.  Q.  B.  77,  16  Wkly. 
Rep.  463. 

If  there  is  no  agreement  to  extend  the  time 
of  delivery  the  fact  that  after  the  time  for 
delivery  there  are  repeated  demands  and 
promises  to  deliver  does  not  extend  the  time 
of  delivery,  and  the  buyer  in  case  of  a  final 
refusal  may  recover  the  difference  between 
the  contract  price  and  the  market  value  at 
the  agreed  time  for  delivery.  Norton  v. 
Wales,  1  Rob.  (N.  Y.)  561.  See  also  Ala- 
bama Chemical  Co.  v.  Geiss,  143  Ala.  591, 
39  So.  255.  But  see  McDermid  v.  Redpath, 
39  Mich.  372,  holding  that  where  the  seller 
repeatedly  promises  to  deliver  the  market 
value  is  fixed  as  of  the  time  of  the  last 
promise. 

65.  Northwestern  Iron,  etc.,  Co.  r.  Hirsch, 
94  111.  App.  579. 

66.  York-Draper  Mercantile  Co.  r,  Lusk,  45 
Kan.  182,  25  Pac.  646;  Camors  r.  Madden, 
36  La.  Ann.  425;  Kipp  r.  Wiles,  3  Sandf. 
(N.  Y.)  585;  Blvdenlmrgli  r.  Welsh,  3  Fed. 
Cas.  No.   1,583.  Baldw.  331. 

67.  Georqia.—  Sizer  r.  Melton,  129  Oa.  143, 
58  S.  E.  1055. 

Minnesota. —  Hewson-Herzog  Supply  Co.  v. 
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market  price  as  of  the  date  when  the  dehvery  should  have  been  made  will  be  taken, 
and  not  the  market  price  on  the  date  of  such  notice;  but  if  the  goods  were  dehv- 
erable  within  a  certain  period  at  the  seller's  option  the  market  price  on  the  day 
when  he  gave  plaintiff  notice  of  his  intention  not  to  deliver  is  to  be  taken  in  com- 
puting the  damages,  that  day  being  the  time  of  default. 

(c)  Place.  The  market  price  must  be  determined  as  of  the  place  of  delivery,'® 
provided  the  goods  have  a  market  price  at  such  place. '^^  If  there  is  no  market 
price  at  the  place  of  delivery  the  true  value  is  to  be  shown  by  the  best  evidence 
possible,'^  and  in  such  cases  the  market  price  at  other  places,  plus  the  expense 
of  transportation  to  the  place  of  delivery,  may  be  used  as  a  basis  for  computation ; 
and  if  the  market  price  in  the  vicinity  of  the  place  of  delivery  is  shown  to  depend 
on  the  market  price  at  a  large,  well  known,  and  active  market,  the  market  price 
at  such  place  plus  transportation  charges  may  be  considered.'^*  If  the  place  of 
dehvery  and  place  of  destination  are  different,  the  market  price  at  the  destina- 
tion less  the  cost  of  transportation  may  be  resorted  to.'^^ 


Minnesota  Brick  Co.,  55  Minn.  530,  57  N.  W. 
129. 

Missouri. —  Cobb  v.  Whitsett,  51  Mo.  App. 
146. 

Pennsylvania. —  Shreve  v.  Brereton,  51  Pa. 
St.  175. 

United  States.— B.Sif£  v.  Pilling,  134  Fed. 
294;  Missouri  Furnace  Co.  v.  Cochran,  8 
Fed.  463. 

England. —  Roper  v.  Johnson,  L.  E.  8  C.  P. 
167,  42  L.  J.  C.  P.  65,  28  L.  T.  Rep.  N.  S. 

296,  21  Wkly.  Rep.  384;  Brown  v.  Muller, 
L.  R.  7  Exch.  319,  41  L.  J.  Exch.  214,  27 
L.  T.  Rep.  N.  S.  272,  21  Wkly.  Rep.  18; 
Barningham  v.  Smith,  31  L.  T.  Rep.  N.  S. 
540. 

68.  Kansas. —  York-Draper  Mercantile  Co. 
V.  Lusk,  45  Kan.  182,  25  Pac.  646. 

Massachusetts. —  P.  P.  Emory  Mfg.  Co.  V. 
Salomon,  178  Mass.  582,  60  N.  E.  377. 

Michigan. —  Austrian  v.  Springer,  94  Mich. 
343,  54  N.  W.  50,  34  Am.  St.  Rep.  350. 

New  Forfc.— Kipp  v.  Wiles,  3  Sandf.  585. 

England. —  Leigh  v.  Paterson,  2  Moore 
C.  P.  588,  20  Rev.  Rep.  552. 

69.  Kehler  v.  Einstman,  38  111.  App.  91. 
See  also  Follansbee  v.  Adams,  86  111.  13. 
But  see  Goyert  v.  Stoner,  9  Ohio  Dec.  (Re- 
print) 125,  11  Cine.  L.  Bui.  53,  holding 
that  if  the  buyer  does  treat  such  notice  as 
a  breach  the  damages  should  be  estimated  as 
of  the  last  day  of  the  period. 

70.  Indiana. —  McCollum  v.  Huntington,  51 
Ind.  229. 

loiva. —  Tuttle- Chapman  Coal  Co.  v.  Coal- 
dale  Fuel  Co.,  136  Iowa  382,  113  N.  W.  827. 
See  also  Myer  v.  Wheeler,  65  Iowa  390,  21 
N.  W.  692. 

Kansas. —  Field  v.  Kinnear,  4  Kan.  476. 

New  Hampshire. — Bailey  v.  Shaw,  24  N.  H. 

297,  55  Am.  Dec.  241. 

New  York. —  Rice  v.  Manley,  5  Thomps.  & 
C.  14. 

Texas. —  Steinlein  v.  S.  Blaisdell,  Jr.,  Co., 
(Civ.  App.  1898)  44  S.  W.  200. 

United  States. —  Grand  Tower  Min.,  etc., 
Co.  V.  Phillips,  23  Wall.  471,  23  L.  ed.  71. 

71.  Rice  V.  Manley,  5  Thomps.  &  C.  (N.  Y.) 
14;  Steinlein  S.  Blaisdell,  Jr.,  Co.,  (Tex. 
Civ.  App.  1898)  44  S.  W.  200;  Grand  Tower 
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Min.,  etc.,  Co.  v.  Phillips,  23  Wall.  (U.  S.) 
471,  23  L.  ed.  71. 

72.  Steinlein  v.  S.  Blaisdell,  Jr.,  Co.,  (Tex. 
Civ.  App.  1898)  44  S.  W.  200. 

73.  Alabama. —  Johnson  V.  Allen,  78  Ala. 
387,  56  Am.  Rep.  34. 

California. —  Dabovich  v.  Emeric,  12  Cal. 
171. 

Connecticut. —  Marshall  v.  Clark,  78  Conn. 
9,  60  Atl.  741,  112  Am.  St.  Rep.  84. 

louxi. —  Tuttle-Chapman  Coal  Co.  v.  Coal- 
dale  Fuel  Co.,  136  Iowa  382,  113  N.  W.  827. 

Maine. —  Berry  v.  Dwinel,  44  Me.  255. 

Minnesota. —  Coxe  v.  Anoka  Waterworks, 
etc.,  Co.,  87  Minn.  56,  91  N.  W.  265. 

Missouri. —  Cobb  v.  Whitsett,  51  Mo.  App. 
146. 

Neio  Hampshire. —  Stevens  v.  Lyford,  7 
N.  H.  360. 

New  York.—  O'Gara  v.  Ellsworth,  85  N.  Y. 
App.  Div.  216,  83  N.  Y.  Suppl.  120;  Rice  v. 
Manley,  5  Thomps.  &  C.  14. 

Texas. —  Woldert  Grocery  Co.  v.  Veltman, 
(Civ.  App.  1904)   83  S.  W.  224, 

Virginia. —  Nottingham  Coal,  etc.,  Co.  v. 
Preas,  102  Va.  820,  47  S.  E.  823. 

United  States. —  Grand  Tower  Min.,  etc., 
Co.  V.  Phillips,  23  Wall.  471,  23  L.  ed.  71. 

The  price  at  the  nearest  available  market 
where  the  goods  could  be  procured  should 
be  taken.  Grand  Tower  Min.,  etc.,  Co.  v. 
Phillips,  23  Wall.  (U.  S.)  471,  23  L.  ed.  71. 

Goods  not  kept  in  stock. —  There  may  be  a 
market  value  of  a  particular  commodity  at 
a  particular  place,  where  it  is  to  be  de- 
livered after  sale,  whether  it  is  kept  there 
constantly  in  stock  for  sale  or  not.  Coxe 
V.  Anoka  Waterworks,  etc.,  Co.,  91  Minn.  50, 
97  N.  W.  459. 

74.  Graham  v.  Frazier,  49  Nebr.  90,  68 
N.  W.  367. 

75.  Alabama. —  Cawthon  v.  Lusk,  97  Ala. 
674,  11  So.  731. 

Iowa. —  Louis  Cook  Mfg.  Co.  v.  Randall, 
62  Iowa  244,  17  N.  W.  507. 

Kentucky. —  Campbellsville  Lumber  Co.  v. 
Bradlee,  96  Ky.  494,  29  S.  W.  313,  16  Ky. 
L.  Rep.  572. 

Missouri. —  Vanstone  v.  Hopkins,  49  Mo. 
App.  386. 
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(d)  Quantity  on  Which  Damages  Will  Be  Computed.  If  no  fixed  quantity  of 
goods  is  contracted  for,  but  the  purchase  is  of  a  '^car-load/'  damages  should  be 
computed  on  the  amount  usually  contained  in  an  ordinary  car.^^  Although  the 
contract  fixes  a  minimum  and  maximum  hmit  as  to  quantity,  if  the  option  is 
with  the  buyer  he  may  recover  for  goods  ordered  but  not  delivered  above  the 
minimum  limit. '^^  Where  a  part  of  the  goods  is  delivered  the  measure  of  dam- 
ages as  to  the  part  undelivered  is  the  difference  between  the  contract  price  and 
the  market  value  of  such  part;  and  where  delivery  is  to  be  made  in  monthly 
instalments,  in  measuring  damages,  if  the  market  price  is  fluctuating  and  the 
dehvery  in  each  month  is  inadequate,  a  delivery  in  any  month  will  not  be  appHed 
to  the  deficiency  of  the  previous  month  but  on  the  quantity  agreed  on  for  the 
month  in  which  it  was  delivered. '^^ 

(e)  Continuing  Contracts.  Where  the  contract  is  a  continuing  one  to  supply 
all  the  goods  the  buyer  may  require  during  the  year,  the  refusal  of  the  seller  to 
carry  out  the  contract  does  not  entitle  the  buyer  to  compute  his  damages  on  the 
basis  of  the  highest  market  price  after  such  refusal,  but  the  price  at  which  he 
could  purchase  them  at  any  time  within  the  period. Damages  are,  however, 
properly  assessed  for  the  full  period  covered  by  the  contract ;  and  if  the  contract 
was  renewed  by  notice  as  provided  therein,  on  the  refusal  of  the  seller  to  deliver 
after  the  renewal,  the  buyer  may  recover  damages  for  the  whole  of  the  second 
period.*^ 

(vi)  Effect  of  Pa  yment  of  Price.  In  some  cases  it  has  been  held  that 
the  rule  of  damages  for  breach  of  contract  in  failing  to  deliver  goods  is  not  affected 
by  the  fact  that  the  price  has  been  paid  in  advance,  and  that  the  measure  of 
damages  should  be  based  upon  the  value  of  the  goods  at  the  time  of  the  breach ;  ^* 


Nebraska. —  McCormick  Harvesting  Mach. 
Co.  V.  Jensen,  29  Nebr.  102,  45  N.  W.  160. 

Oregon. —  Hockersmith  v.  Hanley,  29  Oreg. 
27,  44  Pac.  497. 

Wisconsin. —  Coekburn  v.  Ashland  Lumber 
Co.,  54  Wis.  619,  12  N.  W.  49. 

The  cost  of  transportation  should  be  added 
to  the  contract  price  and  the  difference  be- 
tween the  cost  as  thus  ascertained  and  the 
market  value  will  constitute  the  measure  of 
damages.  Cawthon  v.  Lusk,  97  Ala.  674,  11 
So.  731;  National  Coal  Tar  Co.  v.  Maiden, 
etc.,  Gaslight  Co..  189  Mass.  234,  75  N.  E. 
625. 

Where  the  seller  ships  the  goods  to  the 
wrong  destination  the  measure  of  damages  is 
the  difference  between  the  market  value  at 
such  place  and  the  place  to  which  they 
should  have  been  shipped  and  the  difference 
in  freight.  Wilbur  Lumber  Co.  v.  Oberbeck 
Bros.  Mfg.  Co.,  96  Wis.  383,  71  N.  W.  605. 

76.  Seefeld  v.  Thacker,  93  Wis.  518,  67 
N.  W.  1142. 

77.  Connersville  Wagon  Co.  V.  McFarlan 
Carriage  Co.,  166  Ind.  123,  76  N.  E.  294, 
3  L.  R.  A.  N.  S.  709. 

78.  Leavenworth  v.  Packer,  52  Barb.  (N.  Y.) 
132. 

79.  Gallun  v.  Seymour,  76  Wis.  251,  45 
N.  W.  115. 

80.  Dingley  v.  Oler,  11  Fed.  372. 

81.  Hercules  Coal,  etc.,  Co.  v.  Central  Inv. 
Co.,  98  111.  App.  427. 

82.  Willock  V.  Crescent  Oil  Co.,  184  Pa.  St. 
245,  39  Atl.  77. 

83.  Hill  V.  Smith,  32  Vt.  433. 

84.  Alabama. —  Rose  v.  Bozeman,  41  Ala. 
678. 


Colorado.— Cofieldv.  Clark,  2  Colo.  101. 

Illinois.—  Smith  v.  Dunlap,  12  111.  184. 

Kentucky.— Y Oder  v.  Allen,  2  Bibb  338. 

MicM^ran.— Trotter  v.  Tousey,  131  Mich. 
624,  92  N.  W.  544. 

Mississippi. —  Bickell  V.  Colton,  41  Miss. 
368. 

Nebraska. —  Winside  State  Bank  v.  Lound, 
52  Nebr.  469,  72  N.  W.  486. 

New  Jersey. —  Weiland  v.  Townsend,  (Ch. 
1888)   13  Atl.  672. 

North  Carolina. —  Homesley  v.  Elias,  75 
N.  C.  564. 

Pennsylvania. —  Smethurst  V.  Woolston,  5 
Watts  &  S.  106. 

Tennessee. —  McDonald  v.  Hodge,  5  Hayw. 
85. 

Vermont. —  Humphreysville  Copper  Co.  v. 
Vermont  Copper  Min.  Co.,  33  Vt.  92;  Hill 
v.  Smith,  32  Vt.  433 ;  Worthen  v.  Wihnot,  30 
Vt.  555. 

Washington. —  Belden  v.  Krom,  34  Wash. 
184,  75  Pac.  636. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1184. 

On  an  exchange  of  cotton  for  the  note  of  a 
third  person  who  had  failed,  all  the  parties 
being  ignorant  of  his  failure  at  the  time  of 
making  the  contract,  the  rule  of  damages,  no 
other  damages  having  been  proved,  is  the 
value  of  the  note  in  money  at  tlie  time  of 
contract,  at  the  stipulated  price  for  the  cot- 
ton to  be  received  in  exchange,  with  interest 
upon  that  value  from  the  day  the  cotton  was 
demanded;  the  note,  which  had  been  de- 
posited in  the  registry  of  the  court,  to  be  at 
the  disposal  of  defendant.  Bicknall  r.  Water- 
man, 5  R.  1.  43. 

Payment  by  note.— Where  payment  is  by 
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but  in  other  cases  it  has  been  held  that  Avhere  the  price  is  paid  in  advance  the 
general  rule  does  not  apply and  that  the  measure  of  damages  is  the  highest 
market  price  between  the  date  of  the  breach  and  the  commencement  of  the 
action/®  or  between  the  breach  and  the  time  of  the  trial,  unless  there  has  been 
an  unreasonable  delay  in  regard  to  the  institution  or  prosecution  of  the  action/® 
or  there  are  other  special  circumstances  which  would  make  such  measure  of  dam- 
ages inequitable  and  unjust.*^^    In  such  actions  interest  may  be  allowed. 

(vii)  Ability  to  Obtain  Goods  Elsewhere.  On  a  failure  of  the  seller 
to  deliver  the  goods  the  buyer  may  purchase  the  goods  elsewhere,  and  the  measure 
of  damages  will  be  the  difference  between  the  contract  price  and  the  price  paid 
to  obtain  the  goods;  ®^  and  in  some  cases,  since  it  is  the  duty  of  the  buyer  to  do 


a  note  which  is  indorsed  by  defendant,  the 
note  not  being  paid  by  the  buyer,  the  measure 
of  damages  is  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time 
of  the  breach.  Moses  v.  Rasin,  14  Fed,  772. 
But  see  Serviss  v.  Stockstill,  30  Ohio  St.  418, 
holding  that  where  defendant  agrees  to  trans- 
fer to  plaintiff  letters  patent  for  an  alleged 
invention,  or  in  default  thereof  to  redeliver 
to  plaintiff  his  notes  given  in  payment  for 
such  patent  right,  and  defendant  fails  to 
procure  such  patent,  and  transfers  plaintiff's 
notes  to  other  parties,  the  measure  of  plain- 
tiff's damages  is  the  amount  necessary  for 
lifting  his  notes  from  the  holders,  and  not 
the  value  of  the  letters  patent. 

85.  West  V.  Pritchard,  19  Conn.  212;  Kent 
V.  Ginter,  23  Ind.  1 ;  Clark  v.  Pinney,  7  Cow. 
(N.  Y.)  681. 

86.  Gilman  v.  Andrews,  66  Iowa  116,  23 
N.  W.  291;  Stapleton  v.  King,  40  Iowa  278; 
Davenport  v.  Wells,  3  Iowa  242 ;  Cannon  v. 
Folsom,  2  Iowa  101,  63  Am.  Dec.  474.  Com- 
pare Welch  V.  Urbany,  112  Iowa  531,  84 
N.  W.  497,  where  the  purchase-price  was 
paid  by  a  deed  to  land  and  a  note  for  the 
balance. 

87.  California. —  Maher  v.  Riley,  17  Cal. 
415. 

Connecticut. —  West  v.  Pritchard,  19  Conn. 
212. 

Indiana. —  Kent  v.  Ginter,  23  Ind.  1.  See 
also  Harvey  v.  Myer,  9  Ind.  391. 

'New  York. —  Clark  v.  Pinney,  7  Cow.  681. 

Texas. —  Gregg  v.  Fitzhugh,  36  Tex.  127; 
Cartwright  v.  McCook,  33  Tex.  612;  Calvit 
V.  McFadden,  13  Tex.  324;  Randon  v.  Barton, 
4  Tex.  289. 

88.  Stapleton  v.  King,  40  Iowa  278;  Can- 
non V.  Folsom,  2  Iowa  101,  63  Am.  Dec.  474. 

89.  Clark  v.  Pinney,  7  Cow.  (N.  Y.)  681. 
If  plaintiff  delays  the  prosecution  of  the 

action  beyond  what  would  be  reasonable,  the 
rule  of  damages  should  be  the  value  at  the 
time  of  the  commencement  of  the  action 
(Clark  V.  Pinney,  7  Cow.  (N.  Y.)  681)  or 
the  value  of  the  article  at  the  time  for  de- 
livery with  interest  on  that  amount  (Heil- 
broner  v.  Douglass,  45  Tex.  402). 

90.  Heilbroner  v.  Douglass,  45  Tex.  402. 

91.  California. —  Maher  v.  Riley,  17  Cal. 
415. 

Colorado.—-  Cofield  v.  Clark,  2  Colo.  101. 
Connecticut. —  Bush  v.   Canfield ,  2  Conn. 
485. 
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Illinois.— 'TylQx  v.  Bailey,  71  111.  34. 
Mississippi. —  Bickell  v.  Colton,  41  Miss. 
368. 

But  see  Harvey  v.  Myer,  9  Ind.  391. 

92.  Delaware. —  Hartnett  v.  Baker,  4 
Pennew.  431,  56  Atl.  672. 

District  of  Columbia. —  Armour  v.  Gunders- 
heimer,  23  App.  Cas.  210. 

Illinois. —  Christopher,  etc.,  Architectural 
Iron,  etc.,  Co.  v.  Yeager,  105  111.  App.  126 
[affirmed  in  202  111.  486,  67  N.  E.  166]; 
Hercules  Coal,  etc.,  Co.  v.  Central  Inv.  Co., 
98  111.  App.  427. 

Iowa. —  Iowa  Brick  Mfg.  Co.  v.  Herrick, 
126  Iowa  721,  102  N.  W.  787. 

Minnesota. —  Reeves  v.  Cress,  80  Minn.  466, 
83  N.  W.  443;  Hewson-Herzog  Supply  Co. 
V.  Minnesota  Brick  Co.,  55  Minn.  530,  57 
N.  W.  129. 

New  Jersey. — •  Stone  v.  West  Jersey  Ice 
Mfg.  Co.,  65  N.  J.  L.  20,  46  Atl.  696. 

New  York. — ^Miller  v.  Stern,  25  Misc.  690, 
55  N.  Y.  Suppl.  765  [affirming  24  Misc.  769, 
53  N.  Y.  Suppl.  1109];  Albert  Gas  Fixture 
Co.  V.  Kabat,  109  N.  Y.  Suppl.  737 ;  Zabriskie 
V.  Central  Vermont  R.  Co.,  13  K  Y.  Suppl. 
735  [affirmed  in  131  N.  Y.  72,  29  N.  E. 
1006]. 

Pennsylvania. — ^  Morris  v.  Supplee,  208  Pa 
St.  253,  57  Atl.  566;  Canavan  v.  Neeld,  189 
Pa.  St.  208,  42  Atl.  115;  Willock  v.  Crescent 
Oil  Co.,  184  Pa.  St.  245,  39  Atl.  77;  Frey  v. 
Lilly,  11  York  Leg.  Rec.  104. 

Texas. —  Hamilton  v.  Schumacker,  (App. 
1891)    15  S.  W.  715. 

United  States. —  Ralli  v.  Rockmore,  111 
Fed.  874. 

England.—  Hinde  V.  Liddell,  L.  R.  10  Q.  B. 
265,  44  L.  J.  Q.  B.  105,  32  L.  T.  Rep.  N.  S. 
449,  23  Wkly.  Rep.  650. 

Canada. —  Feehan  v.  Hallinan,  13  U.  C. 
Q.  B.  440. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1.188. 

Allowance  for  shrinkage. —  In  an  action  for 
breach  of  a  contract  to  furnish  plaintiff  a 
certain  quantity  of  ice  on  shipboard  in  Maine, 
for  which  plaintiff  was  to  pay  according  to 
its  then  weight,  a  verdict  for  the  difference 
between  the  agreed  price  and  that  which 
plaintiff  was  compelled  to  pay  for  other  ice 
is  excessive,  where  no  allowance  was  made 
for  fifteen  per  cent  shrinkage  by  melting  that 
would  have  occurred  in  shipment  to  plaintiff 
in  New  York,  which  would  in  effect  have 
operated  as  an  increase  of  the  agreed  price 
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all  that  he  reasonably  can  to  mitigate  the  loss,  he  should  exercise  reasonable 
diligence  to  obtain  the  goods  elsewhere, and  is  entitled  to  a  reasonable  time  for 
so  doing,  ®^  and  to  an  allowance  for  the  expenses  reasonably  and  necessarily  incurred 
in  making  the  repurchase.  But  this  rule  is  ordinarily  without  practicable  appli- 
cation where  the  goods  have  a  market  value  at  the  time  and  place  of  delivery; 
and  if  the  case  is  one  where  the  ordinary  rule  of  damages  would  apply,  it  is  not 
necessary  that  the  buyer  should  actually  go  into  the  market  and  repurchase  at 
the  market  price  in  order  to  recover  the  difference  between  the  contract  price 
and  the  market  price, since  by  so  doing  no  advantage  would  accrue  to  the  seller; 
but  if  the  buyer  does  repurchase  and  at  a  price  less  than  the  market  price,  he  can 
recover  only  the  actual  damages  sustained  and  not  the  difference  between  the 
contract  price  and  the  market  price,  unless  the  expenses  incurred  in  making 
the  repurchase  are  sufficient  to  counterbalance  the  difference  in  price. ^  So  also 
if  there  is  a  market  price  at  the  time  of  the  breach,  the  buyer  must  repurchase 
promptly,  and  if  he  waits  until  the  price  has  risen  and  repurchases  at  the  higher 
price,  he  can  only  recover  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  of  the  breach.^  If,  however,  the  buyer  cannot  obtain  the  goods 
contracted  for  in  the  market,  he  may  recover  for  his  actual  loss  resulting  there- 
from,^ as  for  a  loss  sustained  by  reason  of  the  necessity  of  putting  up  with  inferior 


per  ton.  Clark  v.  Stewart,  127  N.  Y.  676,  27 
N.  E.  1078  [reversing  1  N.  Y.  Suppl.  892]. 

If  the  goods  are  deliverable  in  instalments 
during  a  period  of  three  months  the  buyer 
need  not  wait  until  the  end  of  the  period 
before  purchasing  elsewhere,  but  on  default 
in  an  instalment  may  supply  the  deficiency. 
Benton  Fuel  Co.  v.  O.  W.  Shipman  Co.,  136 
Mich.  523,  99  N.  W.  746. 

Under  continuing  contract. —  Where  coal  is 
not  delivered  pursuant  to  contract,  a  party 
having  the  right  to  call  for  delivery  from 
time  to  time  need  not  go  into  the  market 
and  purchase  all  the  coal  required  at  one 
time,  but  may  go  into  such  market  and  pur- 
chase the  same  from  time  to  time  as  the  de- 
mands of  his  business  may  require,  and  so 
fix  the  measure  of  his  damages.  Delaware, 
etc..  Canal  Co.  v.  Mitchell,  113  111.  App.  429 
[affirmed  in  211  111.  379,  71  N.  E.  1026].  See 
also  Long  v.  Conklin,  75  111.  32. 

93.  Illinois. —  Armeny  V.  Madson,  etc.,  Co., 
Ill  111.  App.  621. 

Missouri. —  Consolidated  Coal  Co.  V.  Mexico 
Fire-Brick  Co.,  66  Mo.  App.  296. 

North  Carolina. —  Indian  Mountain  Jellico 
Coal  Co.  V.  Asheville  Ice,  etc.,  Co.,  134  N.  C. 
574,  47  S.  E.  116. 

Pennsylvania. —  Crompton  V.  Restein,  2 
Wkly.  Notes  Cas.  446. 

Wisconsin. —  Kelley  v.  La  Crosse  Carriage 
Co.,  120  Mich.  84,  97  N.  W.  674,  102  Am. 
St.  Rep.  971. 

On  a  failure  to  deliver  coal  to  a  manufac- 
turer the  buyer  cannot  suspend  the  operation 
of  his  plant  and  recover  damages  therefor  if 
it  appears  that  coal  could  be  procured  else- 
where. Bannon  v.  St.  Bernard  Coal  Co.,  39 
S.  W.  252,  18  Ky.  L.  Rep.  1050. 

94.  Love  V.  Barnesville  Mfg.  Co.,  3  Pennew. 
(Del.)  152,  50  Atl.  536. 

95.  Long  Pole  Lumber  Co.  v.  Saxon  Lime, 
etc.,  Co.,  108  Va.  497,  62  S.  E.  349,  holding, 
however,  that  the  amount  of  such  expenses 
must  be  shown  with  reasonable  certainty. 
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96.  Saxe  v.  Penokee  Lumber  Co.,  159  N.  Y. 
371,  54  N.  E.  14. 

97.  Rau  V.  Trumbull,  68  111.  App.  490; 
Saxe  V.  Penokee  Lumber  Co.,  159  N.  Y.  371, 

54  N.  E.  14;  Nottingham  Coal,  etc.,  Co.  V. 
Preas,  102  Va.  820,  47  S.  E.  823. 

98.  Saxe  v.  Penokee  Lumber  Co.,  159  N.  Y. 
371,  54  N.  E.  14;  Nottingham  Coal,  etc.,  Co. 
f.  Preas,  102  Va.  820,  47  S.  E.  823. 

99.  Theiss  v.  Weiss,  166  Pa.  St.  9,  31  Atl. 
63,  45  Am.  St.  Rep.  638;  Arnold  v.  Blabon, 
147  Pa.  St.  372,  23  Atl.  575. 

1.  Degnon-McLean  Constr.  Co.  v.  City 
Trust,  etc.,  Co.,  99  N.  Y.  App.  Div.  195,  90 
N.  Y.  Suppl.  1029  [reversing  40  Misc.  530, 
82  N.  Y.  Suppl.  944]. 

2.  Rosenthal  v.  Empire  Brick,  etc.,  Co.,  123 
N.  Y.  App.  Div.  503,  108  N.  Y.  Suppl.  347 
[modifying  54  Misc.  633,  104  N.  Y.  Suppl. 
769]. 

3.  Connecticut. —  Jordan  v.  Patterson,  67 
Conn.  473,  35  Atl.  521. 

Illinois. —  Armeny  v.  Madson,  etc.,  Co.,  Ill 
111.  App.  621. 

Kentucky. —  Tradewater  Coal  Co.  V.  Lee,  68 
S.  W.  400,  24  Ky.  L.  Rep.  215. 

Michigan. —  Talcott  v.  Freedman,  149  Mich. 
577,  113  N.  W.  13. 

Minnesota. —  Paine  v.  Sherwood,  21  Minn. 
225. 

Weio  York. —  Miller  v.  Stern,  25  Misc.  690, 

55  N.  Y.  Suppl.  765  [affirming  24  Misc.  769, 

53  N.  Y.  Suppl.  1109]. 

Pennsylvania. —  Culin  V.  Woodbury  Glass 
Works,  108  Pa.  St.  220. 

Wisconsin. —  Kelley  r.  La  Crosse  Carriage 
Co.,  120  Wis.  84,  97' N.  W.  674,  102  Am.  St. 
Rep.  971;  Cockburn  r.  Ashland  Lumber  Co., 

54  Wis.  619,  12  N.  W.  49. 

United  States. —  Wilmoth  r.  Hamilton,  127 
Fed.  48,  61  C.  C.  A.  584. 

England. —  France  r.  Gaudet,  L.  R.  6  Q.  B. 
199,  40  L.  J.  Q.  B.  121,  19  Wkly.  Rep.  622. 

The  fact  that  the  buyer  tried  to  buy  the 
goods  sold  and  not  delivered  in  tlio  open 
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goods/  by  the  enhanced  price  he  is  obhged  to  pay  in  some  other  market,^  and 
if  he  was  obliged  to  pay  retail  prices  he  may  base  his  damages  on  such  prices.® 
The  theory  is  that  the  measure  of  damages  is  the  difference  between  the  contract 
price  and  the  price  at  which  the  goods  could  be  obtained  at  the  time  of  the  breach/ 
or,  if  they  could  not  be  obtained  in  the  market,  the  difference  between  the  contract 
price  and  what  the  goods  would  have  been  worth  to  the  buyer  at  the  time  he 
should  have  received  them.^  The  mere  fact  that  the  goods  could  not  be  obtained 
at  the  place  of  delivery  does  not  affect  the  measure  of  damages  if  they  could  be 
obtained  in  the  open  market.^  The  purchase  of  a  superior  grade  of  goods  will 
not  entitle  plaintiff  to  measure  the  damages  by  the  price  of  such  goods,  but  he 
is  limited  to  the  price  of  the  kind  of  goods  contracted  for;  but  if  he  is  forced  to 
buy  goods  of  a  better  grade  by  inability  to  procure  goods  of  the  grade  contracted 
for,  he  may  recover  the  enhanced  price.^^  Although  the  seller  has  notified  the 
buyer  of  an  intention  not  to  deliver  the  goods,  the  latter  is  not  required  to  pur- 
chase elsewhere  before  the  time  of  delivery/^  unless  he  can  do  so  at  or  below  the 
contract  price;  and  if  he  does  purchase  before  the  time  of  delivery  at  a  price 
greater  than  the  contract  price,  he  does  so  at  his  own  risk,  and  if  at  the  time  of 
delivery  the  market  price  is  lower  than  the  price  at  which  he  has  purchased  he 
cannot  recover  the  difference  between  the  price  paid  and  the  contract  price  but 
merely  the  difference  between  the  contract  price  and  the  market  price  at  the  time 
of  delivery,^*  and  this  notwithstanding  he  purchased  in  good  faith  belieying  that 
the  market  price  would  go  higher. 

(viii)  Special  Damages  —  (a)  In  General.  In  view  of  the  general  rule  that 
the  buyer  is  entitled  to  recover  the  actual  loss  he  has  sustained  by  reason  of  the 
breach  of  the  contract,^^  the  buyer  is  entitled  to  recover  any  special  damages  he 
has  suffered  which  are  the  proximate  and  actual  results  of  the  failure  to  deliver,^^ 
and  which  may  reasonably  be  considered  as  within  the  contemplation  of  the  parties 
at  the  time  of  the  contract, by  reason  of  a  knowledge  of  the  special  facts  and 


market  and  found  that  none  could  be  had 
takes  his  measure  of  damages  out  of  the  gen- 
eral rule.  Schwartz  v.  Morris,  61  Misc. 
(N.  Y.)  335,  113  N.  Y.  Suppl.  524. 

Where  a  failure  to  deliver  supplies  neces- 
sitates a  reduction  of  plaintiff's  logging  crew 
the  reduction  of  the  output  is  a  proper  ele- 
ment of  damages.  Skagit  R.,  etc.,  Co.  v.  Cole, 
2  Wash.  57,  25  Pac.  1077. 

4.  McHose  v.  Fulmer,  73  Pa.  St.  365. 

5.  Vickery  v.  McCormick,  117  Ind.  594,  20 
N.  E.  495. 

6.  Haskell  v.  Hunter,  23  Mich.  305. 

7.  Tradewater  Coal  Co.  v.  Lee,  68  S.  W. 
400,  24  Ky.  L.  Rep.  215;  Dennis  v.  Leaton, 
72  Mich.  586,  40  N.  W.  753;  Hassard-Short 
V.  Hardison,  114  N.  C.  482,  19  S.  E.  728; 
Marsh  v.  McPherson,  105  U.  S.  709,  26  L.  ed. 
1139. 

8.  Anderson  v.  Savoy,  137  Wis.  44,  118 
N.  W.  217. 

9.  Alabama  Chemical  Co.  v.  Geiss,  143  Ala. 
591,  39  So.  255.  But  see  Armour  v.  Gunde- 
sheimer,  23  App.  Cas.  (D.  C.)  210,  holding 
that  the  buyer  is  not  bound  to  go  beyond  the 
local  market. 

10.  Cole  V.  Cheovenda,  4  Colo.  17. 

11.  St.  Louis  Consolidated  Coal  Co.  v. 
Block,  etc.,  Smelting  Co.,  53  111.  App.  565; 
Thomas  Iron  Co.  v.  Jackson  Iron  Co.,  131 
Mich.  130,  91  N.  W.  137. 

12.  York-Draper  Mercantile  Co.  v.  Lusk,  6 
Kan.  App.  629,  49  Pac.  788;  Aoistrian  v. 
Springer,  94  Mich.  343,  54  N.  W.  50,  34  Am. 
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St.  Rep.  350;  Harrison  v.  Argyle  Co.,  128 
N.  Y.  App.  Div.  81,  112  N.  Y.  Suppl.  477. 

13.  See  York-Draper  Mercantile  Co.  v. 
Lusk,  6  Kan.  App.  629,  49  Pac.  788. 

14.  York-Draper  Mercantile  Co.  v.  Lusk,  6 
Kan.  App.  629,  49  Pac.  788;  Missouri  Fur- 
nace Co.  V.  Cochran,  8  Fed.  463.  But  see 
Follansbee  v.  Adams,  86  111.  13,  holding  that 
the  buyer  may  elect  to  treat  the  contract  as 
broken  at  the  date  of  the  notice  and  recover 
the  difference  between  the  contract  price  and 
the  market  price  at  the  time  of  the  notice 
whether  he  repurchased  or  not. 

15.  York-Draper  Mercantile  Co.  v.  Lusk,  6 
Kan.  App.  629,  49  Pac.  788;  Missouri  Fur- 
nace Co.  V.  Cochran,  8  Fed.  463. 

16.  See  supra,  IX,  C,  10,  a. 

17.  Colorado. —  Richner  v.  Plateau  Live 
Stock  Co.,  44  Colo.  302,  98  Pac.  178. 

Kansas. —  Halstead  Lumber  Co.  v.  Sutton, 
46  Kan.  192,  26  Pac.  444. 

Michigan. —  Petrie  v.  Lane,  58  Mich.  527, 
25  N.  W.  504. 

Missouri. —  Chalic  v.  Witte,  81  Mo.  App. 
84. 

IVety  Yorh. —  Parsons  v.  Sutton,  66  N.  Y. 
92. 

Vermont. —  Humphreysville  Copper  Co.  v. 
Vermont  Copper  Min.  Co.,  33  Vt.  92. 

18.  Arkansas. —  Hooks  Smelting  Co.  v. 
Planters'  Compress  Co.,  72  Ark.  275,  79  S.  W. 
1052. 

Colorado. —  Richner  v.  Plateau  Live  Stock 
Co.,  44  Colo.  302,  98  Pac.  178. 
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circumstances  from  which  such  special  damages  would  arise;  but  only  such 
damages  as  are  the  natural  and  probable  result  of  the  breach  can  be  recovered 
unless  the  special  circumstances  from  which  the  special  damages  would  arise 
were  known  to  the  seller  at  the  time  the  contract  was  entered  into.^° 

(b)  Goods  Bought  For  Special  Purpose.  Where  the  goods  are  bought  for  a 
special  purpose  the  ordinary  rule  of  damages  does  not  apply  but  special  damages 
arising  out  of  the  failure  to  deliver  will  be  allowed  if  such  purpose  was  known  to 
the  seller/^  or  his  knowledge  of  the  circumstances  was  such  that  he  may  be  charged 
with  notice,^^  and  the  damages  due  to  the  defeat  of  that  purpose  reasonably  within 
the  contemplation  of  the  parties.^*  So  if  the  purpose  was  known  the  buyer  may 
recover  for  additional  expenses  incurred  in  carrying  out  the  purpose,^^  or  the 
damages  actually  sustained  by  him  as  a  result  of  the  breach?^  Thus  the  buyer 
may  recover  for  damages  to  tobacco  due  to  failure  to  deliver  apparatus  for  curing 
the  crop,^^  damage  to  a  crop  due  to  failure  to  deliver  fertihzer,^^  damages  to  stock 
due  to  a  failure  to  deliver  feed/^  and  damages  to  meat  due  to  failure  to  deliver 


Illinois. —  Lapp  v.  Illinois  Watch  Co.,  104 
111.  App.  255. 

Maine. —  South  Gardiner  Lumber  Co.  v. 
Bradstreet,  97  Me.  165,  53  Atl.  1110. 

Michigan. —  Cuddy  v.  Major,  12  Mich.  368. 

Missouri. —  Chalice  v.  Witte,  81  Mo.  App. 
84. 

New  York. —  Schnitzler  v.  Kelly,  21  Misc. 
327,  47  N.  Y.  Suppl.  146. 

Texas. —  Harris  v.  Springfield  First  Nat. 
Bank,  (Civ.  App.  1898)  45  S.  W.  311. 

Vermont. —  Humphreysville  Copper  Co.  v. 
Vermont  Copper  Min.  Co.,  33  Vt.  92. 

Wisconsin. —  Kelley  v.  La  Crosse  Carriage 
Co.,  120  Wis.  84,  97  N.  W.  674,  102  Am.  St. 
Rep.  971;  Lippert  v.  Saginaw  Milling  Co., 
108  Wis.  512,  84  N.  W.  831. 

19.  Lapp  V.  Illinois  Watch  Co.,  104  111. 
App.  255.  And  see  cases  cited  supra,  notes 
17,  18. 

Profits  as  an  element  of  special  damages 
see  infra,  IX,  C,  10,  c,  (viii),  (c). 

20.  Huggins  v.  Southeastern  Lime,  etc.,  Co., 
121  Ga.  311,  48  S.  E.  933;  Union  Foundry 
Works  V.  Columbia  Iron,  etc.,  Co.,  112  111. 
App.  183;  Lapp  v.  Illinois  Watch  Co.,  104 
111.  App.  255 ;  Gill  v.  Johnson-Brinkman  Com- 
mission Co.,  84  Mo.  App.  456;  Moffitt-West 
Drug  Co.  V.  Byrd,  92  Fed.  208,  34  C.  C.  A. 
351  [reversing  1  Indian  Terr.  612,  43  S.  W. 
864]. 

Knowledge  acquired  after  the  price  was 
fixed  is  not  sufficient  to  render  the  seller 
liable  for  special  damages.  Hooks  Smelting 
Co.  V.  Planters'  Compress  Co.,  72  Ark.  275, 
79  S.  W.  1052. 

Mere  notice  to  a  seller  of  some  interest  or 
probable  action  of  the  buyer  is  not  enough 
necessarily  and  as  matter  of  law  to  charge 
the  seller  with  special  damage  on  that  ac- 
count, if  he  fails  to  deliver  the  goods.  Globe 
Refining  Co.  v.  Landa.  Cotton-Oil  Co.,  190 
U.  S.  540,  23  S.  Ct.  754,  47  L.  ed.  1171. 

21.  Benton  v.  Fay,  64  111.  417;  Den  Bley- 
ker  r.  Gaston,  97  Mich.  354,  56  N.  W.  763. 

22.  Colorado. — ^Richner  v.  Plateau  Live 
Stock  Co.,  44  Colo.  302,  98  Pac.  178. 

Illinois. —  Union  Foundry  Works  Colum- 
bia Iron,  etc.,  Co.,  112  111.  App.  183;  Ramsey 
V.  Tully,  12  111.  App.  463. 


Kansas. —  Halstead  Lumber  Co.  v.  Sutton, 
46  Kan.  192,  26  Pac.  444. 

Massachusetts. —  Bartlett  V.  Blanchard,  13 
Gray  429. 

Minnesota. —  Paine  v.  Sherwood,  21  Minn. 
225. 

Missouri. —  Chalice  v.  Witte,  81  Mo.  App. 
84;  Shouse  v.  Neiswaanger,  18  Mo.  App.  236. 

North  Carolina. —  Neal  r.  Pender-Heyman 
Hardware  Co.,  122  N.  C.  104,  29  S.  E.  96,  65 
Am.  St.  Rep.  697. 

Wisconsin. —  Buffalo  Barb  Wire  Co.  v. 
Phillips,  64  Wis.  338,  25  N.  W.  208. 

But  the  mere  fact  that  the  seller  knows 
that  the  goods  bought  are  to  be  used  for  a 
special  purpose  does  not  render  him  liable 
for  any  dam^ages  except  such  as  might  rea- 
sonably have  been  within  the  contemplation 
of  the  parties  in  view  of  the  character  of  the 
goods  and  the  ability  of  the  buyer  to  obtain 
other  like  goods  in  the  market.  Alabama 
Chemical  Co.  v.  Geiss,  143  Ala.  591,  39  So.  255. 

23.  Neal  v.  Pender-Heyman  Hardware  Co., 
122  N.  C.  104,  29  S.  E.  96,  65  Am.  St.  Rep. 
697. 

24.  Chalice  v.  Witte,  81  Mo.  App.  84;  Har- 
ris V.  Springfield  First  Nat.  Bank,  (Tex.  Civ. 
App.  1898)  45  S.  W.  311. 

25.  Chalice  v.  Witte,  81  Mo.  App.  84. 

Preliminary  expenses. — Where  plaintiff  pur- 
chased of  defendant  structural  iron,  stating 
that  he  wished  to  use  it  in  a  building  he  was 
going  to  erect,  in  an  action  for  refusal  to 
deliver  the  iron  defendant  is  not  cliargeuble 
with  the  amount  expended  by  pUiintift'  in 
grading  his  lot  to  receive  the  iron,  the  mat- 
ter not  having  been  within  defendant's  con- 
templation. VVarren  r.  A.  B.  Mayer  Mfg.  Co., 
161  Mo.  112,  61  S.  W.  644. 

26.  Ramsey  r.  Tully,  12  111.  App.  463; 
Shouse  V.  Neiswaanger,  18  Mo.  App.  236; 
Hammer  i\  Schoenfelder,  47  Wis.  455,  2  N.  W. 
1129. 

27.  Neal  v.  Pender-Hevman  Hardware  Co., 
122  N.  C.  104,  29  S.  E.  96,  65  Am.  St.  Rep. 
097. 

28.  Bell  V.  Revnolds,  78  Ala.  511,  56  Am. 
Rep.  52. 

29.  Richner  r.  Plateau  Live  Stock  Co.,  44 
Colo.  302,  98  Pac.  178. 
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ice.^^  Special  damages  for  injury  to  the  buyer's  business  cannot  be  recovered 
unless  the  seller  knew  of  the  special  circumstances  and  purpose  for  which  the 
goods  were  wanted;  but  if  he  knew  of  the  circumstances,  and  that  a  failure  to 
deliver  would  cause  a  suspension  of  business  in  the  buyer's  factory  damages 
therefor  may  be  allowed,^^  but  only  for  such  time  as  was  reasonably  necessary  for 
the  buyer  to  supply  himself  elsewhere.^^  So  if  on  the  failure  to  deliver  coal 
purchased  for  a  particular  purpose  the  buyer  is  forced  to  buy  a  more  expensive 
grade,  he  is  entitled  to  recover  for  the  difference  in  price.^* 

(c)  Profits,  The  general  rule  of  damages  for  non-delivery  of  goods  excludes 
the  element  of  profits,^^  and  there  cannot  be  any  recovery  of  profits  which  are 
merely  prospective  and  speculative.^®  A  recovery  may  be  had,  however,  for 
expected  profits  which  are  fairly  within  the  contemplation  of  the  parties,^'  and 
where  the  parties  may  be  considered  to  have  contracted  in  reference  to  a  resale. 
So  it  has  been  held  in  some  jurisdictions  that  where  it  is  known  at  the  time  the 
contract  was  entered  into  that  the  goods  are  being  bought  for  resale,  the  measure 
of  damages  for  non-dehvery  is  the  expected  profit,^^  especially  where  the  goods 


30.  Hammer  v.  Schoenfelder,  47  Wis.  455, 
2  N.  W.  1129. 

31.  Buffalo  Barb  Wire  Co.  v.  Phillips,  64 
Wis.  338,  25  N.  W.  208;  Peace  River  PItos- 
phate  Co.  v.  Grafflin,  58  Fed.  550.  And  see 
Porter  v.  Woods,  3  Hiunphr.  (Tenn.)  56,  39 
Am.  Dec.  153. 

32.  Benton  v.  Fay,  64  111.  417;  Fessler  v. 
Love,  48  Pa.  St.  407;  Kelley  v.  La  Crosse 
Carriage  Co.,  120  Wis.  84,  97'N.  W.  674,  102 
Am.  St.  Pvep.  971. 

The  money  value  of  time  lost  by  the  work- 
men in  the  buyer's  factory  is  not  a  proper 
specific  element  of  recovery  in  an  action  for 
damages  for  non-delivery.  Kelley  -v.  La 
Crosse  Carriage  Co.,  120  Wis.  84,  97  N.  W. 
674,  102  Am.  St.  Rep.  971. 

33.  Benton  v.  Fay,  64  111.  417. 

34.  St.  Louis  Consol.  Coal  Co.  v.  Block,  etc., 
Smelting  Co.,  53  111.  App.  565. 

35.  Mirandona  v.  Burg,  51  La.  Ann.  1190, 
25  So.  982;  South  Gardiner  Lumber  Co.  v. 
Bradstreet,  97  Me.  165,  53  Atl.  1110.  But 
see  Southern  Sawmill  Co.  v.  Dncote,  120  La. 
1052,  46  So.  20. 

36.  Alabama. —  Alabama  Chemical  Co.  v. 
Geiss,  143  Ala.  591,  39  So.  255. 

Colorado. —  Jones  v.  Nathrop,  7  Colo.  1,  1 
Pac.  435. 

Georgia. —  Piedmont  Wagon  Co.  v.  Hud- 
gens,  4  Ga.  App.  393,  61  S.  E.  835. 

Illinois.—  Benton  v.  Fay,  64  111.  417;  Wal- 
ker V.  Johnson,  116  111.  App.  145;  Lapp  v. 
Illinois  Watch  Co.,  104  111.  App.  255. 

loioa. —  Iowa  Brick  Mfg.  Co.  v.  Herrick, 
126  Iowa  721,  102  N.  W.  787. 

Louisiana. —  Mirandona  v.  Burg,  51  La. 
Ann.  1190,  25  So.  982. 

North  Carolina. —  D.  A.  Tompkins  Co.  v. 
Dallas  Cotton  Mills,  130  N.  C.  347,  41  S.  E. 
938. 

Pennsylvania. —  Sherman  v.  Roberts,  1 
Grant  261. 

Tennessee. —  Pettee  V.  Tennessee  Mfg.  Co., 
1  Sneed  381;  Porter  v.  Woods,  3  Humphr. 
56,  39  Am.  Dec.  153. 

United  States. —  Gilpins  p.  Consequa,  10 
Fed.  Cas.  No.  5,452,  Pet.  C.  €.  85,  3  Wash. 
184. 
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Canada. —  Feehan  v.  Hallinan,  13  U.  C. 
Q.  B.  440. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1196. 

Anticipated  profits  to  be  made  by  the  sub- 
purchaser cannot  be  taken  into  consideration. 
Peterson  v.  Ayre,  13  C.  B.  353,  76  E.  C.  L. 
353. 

37.  Kentucky.— Gnnther  v.  Taylor,  63  S.  W. 
439,  23  Ky.  L.  Rep.  536. 

Maine. —  South  Gardiner  Lumber  Co.  v. 
Bradstreet,  97  Me.  165,  53  Atl.  1110. 

Massachusetts. —  Johnston  v.  Faxon,  172 
Mass.  466,  52  N.  E.  539. 

Neio  York. —  Heinemann  v.  Heard,  2  Hun 
324,  4  Thomps.  &  C.  666  [reversed  on  other 
grounds  in  62  N.  Y.  449]. 

Pennsylvania. —  Imperial  Coal  Co.  v.  Port 
Royal  Coal  Co.,  138  Pa.  St.  45,  20  Atl.  937. 

Rhode  Island. —  Collins  v.  Lavelle,  19  R.  I. 
45,  31  Atl.  434. 

Wisconsin. —  Shadbolt,  etc.,  Iron  Co.  v. 
Toplifl',  85  Wis.  513,  55  N.  W.  854. 

Goods  for  holiday  trade. — Where  the  seller 
knew  that  the  goods  had  been  ordered  for  the 
retail  holiday  trade  and  were  not  otherwise 
valuable  to  the  buyer,  the  buyer  was  entitled 
to  recover  the  loss  of  profits  arising  from  a 
failure  to  deliver  as  required  by  the  contract. 
Pitman  v.  Bloch  Queensware  Co.,  (Tex.  Civ. 
App.  1908)  106  S.  W.  724. 

38.  Hubbard  v.  Rowell,  51  Conn.  423;  Orr 
V.  Farmers'  Alliance  Warehouse,  etc.,  Co.,  97 
Ga.  241,  22  S.  E.  937;  Lapp  v.  Illinois  Watch 
Co.,  104  111.  App.  255;  Weatherford  Mach., 
etc.,  Co.  V.  Tate,  (Tex.  Oiv.  App.  1908)  109 
S.  W.  406. 

39.  Indiana. —  Pape  v.  Ferguson,  28  Ind. 
App.  298,  62  N.  E.  712. 

Kentucky. —  Denhard  v.  Hurst,  111  Ky.  546, 
64  S.  W.  393,  23  Ky.  L.  Rep.  789;  Bluegrass 
Cordage  Co.  v.  Luthy,  98  Ky.  583,  33  S.  W. 
835,  17  Ky.  L.  Rep.  1126. 

Louisiana. —  Barr  v.  Henderson,  105  La. 
691,  30  So.  158. 

New  York. —  More  v.  Knox,  52  N.  Y.  App. 
Div.  145,  64  N.  Y.  Suppl.  1101  [affirmed  in 
169  N.  Y.  591,  62  N.  E.  1098]. 

Texas. —  Weatherford  Mach.,  etc.,  Co.  v. 
Tate,  (Civ.  App.  1908)  109  S.  W.  406. 
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cannot  be  otherwise  procured  in  the  market/^  the  damages  being  limited,  how- 
ever, to  the  profits  on  orders  actually  received  by  plaintiff;  but  on  the  other 
hand  the  rule  has  been  laid  down  that  a  mere  general  knowledge  that  goods  are 
bought  for  resale  will  not  render  profits  an  element  of  damages. It  is  generally 
conceded  that  the  buyer  cannot  recover  the  profits  on  a  special  contract  of  resale 
unless  the  existence  of  such  contract  was  disclosed  to  the  seller.^^  If,  however, 
the  seller  knows  that  the  purchaser  has  existing  contracts  for  resale,  and  the  con- 
tract is  made  in  contemplation  of  such  resale,  the  buyer  may  recover  as  damages 
the  profits  he  loses  by  reason  of  the  breach.**  There  can  be  no  recovery  of  profits 
on  special  contracts  of  resale  made  after  the  contract  of  purchase.*^ 

(d)  Expenses.  Expenses  incurred  by  the  buyer  in  anticipation  of  a  perform- 
ance by  the  seller  of  his  contract  are  a  proper  element  of  damages,*^  such  as  expenses 
in  making  sales;  but  the  buyer  cannot  recover  for  any  expenses  which  would 
have  been  incurred  irrespective  of  whether  the  seller  complied  with  the  contract 
or  not.** 

d.  Delay  in  Delivery — (i)  In  General.  The  measure  of  damages  for  a 
delay  in  the  delivery  of  goods  is  generally  the  difference  in  their  value  at  the  time 
when  they  were  delivered  and  when  they  should  have  been  delivered.*^  The 


Virginia.— Tvigg  v.  Clay,  88  Va.  330,  13 
S.  E.  434,  29  Am.  St.  Rep.  723. 

Washington.— lAWy  v.  Lilly,  39  Wash.  337, 
81  Pac.  852. 

The  net  profit  after  deducting  expenses  and 
interest  on  deferred  payments  is  the  measure 
of  damages.  Fred  W.  Wolf  Co.  v.  Galbraith, 
39  Tex.  Civ.  App.  351,  87  S.  W.  390. 

40.  Armeny  v.  Madson,  etc.,  Co.,  Ill  111. 
App.  621;  Loescher  v.  Deisterberg,  26  111. 
App.  520;  Currie  Fertilizer  Co.  v.  Krish,  74 
S.  W.  268,  24  Kv.  L.  Rep.  2471;  Tradewater 
Coal  Co.  V.  Lee,  68  S.  W.  400,  24  Ky.  L.  Rep. 
215;  F.  W.  Kavanaugh  Mfg.  Co.  v.  Rosen, 
132  Mich.  44,  92  N.  W.  788;  Miller  v.  Stern, 
25  Misc.  (N.  Y.)  690,  55  N.  Y.  Suppl.  765 
[affirming  24  Misc.  769,  53  N.  Y.  Suppl. 
1109]. 

On  a  breach  of  contract  to  manufacture 
patented  motors  for  a  buyer,  he  is  entitled 
to  recover  for  profits  lost  on  cash  offers  to 
purchase  motors  for  immediate  delivery  as 
well  as  on  binding  contracts  for  motors  to  be 
delivered  in  the  future  which  he  w^as  unable 
to  fill  because  of  the  breach  of  contract.  Sun 
Mfg.  Co.  V.  Egbert,  37  Tex.  Civ.  App.  512,  84 
S.  W.  667. 

41.  Liggett  Spring,  etc.,  Co.  v.  Michigan 
Buggy  Co.,  106  Mich.  445,  64  N.  W.  466. 

42.  Marshall  v.  Clark,  78  Conn.  9,  60  Atl. 
741,  112  Am.  St.  Rep.  84;  Daugherty  v. 
Herndon,  27  Tex.  Civ.  App.  175,  65  S.  W. 
891;  Thol  V.  Henderson,  8  Q.  B.  D.  457,  46 
J.  P.  422,  46  L.  T.  Rep.  N.  S.  483;  Williams 
V.  Reynolds,  6  B.  &  S.  495,  11  Jur.  N.  S.  973, 
34  L.  J.  Q.  B.  221,  12  L.  T.  Rep.  N.  S.  728, 
13  Wkly.  Rep.  940. 

43.  Alabama. —  Alabama  Chemical  Co.  v. 
Geiss,  143  Ala.  591,  39  So.  255. 

Connecticut. —  Crug  v.  Gorham,  74  Conn. 
541,  51  Atl.  519. 

Georgia. —  Sanders  v.  Allen,  124  Ga.  684, 
52  S.  E.  884;  Huggins  v.  Southeastern  Lime, 
etc.,  Co.,  121  Ga.  311,  48  S.  E.  933;  Wappoo 
Mills  V.  Commercial  Guano  Co.,  91  Ga.  396, 
18  S.  E.  308. 


Illinois. —  Andrews  v.  Himrod,  37  111.  App. 
124. 

Neio  York. —  Schnitzler  v.  Kelly,  21  Misc. 
327,  47  K  Y.  Suppl.  146. 

44.  Connecticut. —  Hubbard  v.  Rowell,  51 
Conn.  423. 

Illinois. —  Van  Arsdale  v.  Rundel,  82  111. 
63 ;  Lapp  Illinois  Watch  Co.,  104  111.  App. 
255. 

Iowa. —  Iowa  Brick  Mfg.  Co.  v.  Herrick, 
126  Iowa  721,  102  N.  W.  787. 

Kansas. —  Stewart  v.  Power,  12  Kan,  596. 

New  York.-^  Booth  v.  Spuyten  Duyvil 
Rolling  Mill  Co.,  60  N.  Y.  487  [affirming  3 
Thomps.  &  C.  368]. 

Texas. —  Woldert  Grocery  Co.  v.  Veltman, 
(Civ.  App.  1904)  83  S.  W.  224;  A.  J.  Ander- 
son Electric  Co.  v.  Cleburne  Water,  etc.,  Co., 
(Civ.  App.  1894)  27  S.  W.  504;  Alamo  Mills 
Co.  V.  Hercules  Iron  Works,  1  Tex.  Civ.  App. 
683,  22  S.  W.  1097. 

Wisconsin. —  Cockburn  v.  Ashland  Lumber 
Co.,  54  Wis.  619,  12  N.  W.  49. 

United  i^tates. —  Wilnioth  v.  Hamilton,  127 
Fed.  48,  61  C.  C.  A.  584. 

England. —  Borries  v.  Hutchinson,  18  C.  B. 
N.  S.  445,  11  Jur.  N.  S.  267,  34  L.  J.  C.  P. 
169,  11  L.  T.  Rep.  N.  S.  771,  13  Wkly.  Rep. 
386. 

Canada. —  Watrous  v.  Bates,  5  U.  C.  C.  P. 
366. 

45.  Penn  V.  Smith,  104  Ala.  445,  18  So.  38; 
Hamilton  r.  Schumacher,  (Tex.  1891)  15 
S.  W.  715. 

46.  Mann  f.  Taylor,  78  Iowa  355,  43  N.  W. 
220;  Warren  v.  A.  B.  Mayer  Mfg.  Co.,  161 
Mo.  112,  61  S.  W.  644. 

47.  Harrow  Spring  Co.  v.  Whipple  Harrow 
Co.,  90  Mich.  147,  51  N.  W.  197,  30  Am.  St. 
Rep.  421. 

48.  Pittman  r.  Bloch  Queensware  Co.,  (Tex. 
Civ.  App.  1908)  106  S.  W.  724. 

49.  California. —  Ramish  r.  Kirschbraun, 
98  Gal.  676,  33  Pac.  780. 

Massachusetts. —  Clement,  etc..  JNIfg.  Co.  r. 
Mcserole,  107  Mass.  362. 
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buyer  is,  however,  entitled  to  recover  such  damages  as  are  the  natural  and  probable 
result  of  the  delay  and  should  reasonably  have  been  within  the  contemplation 
of  the  parties. Thus  there  may  be  a  recovery  for  the  damage  to  crops  caused 
by  a  delay  in  the  delivery  of  harvesting  machinery,^^  or  to  raw  material  by  delay 
in  delivery  of  machinery  for  manufacturing,^*^  and  for  actual  and  necessary 
expenses  incurred  by  reason  of  the  delay,^^  such  as  demurrage  on  a  vessel  incurred 
by  reason  of  the  seller's  delay  in  delivering  goods  for  loading,^*  increased  cost  of 
freight  and  insurance,^^  and  expenses  in  taking  orders  for  goods  in  anticipation 
of  timely  delivery.^®  Special  damages  may  be  recovered  for  the  delay  where  the 
goods  were  bought  for  a  special  purpose  and  this  fact  was  known  to  the  seller; " 
and  where  it  is  known  that  the  buyer  is  under  contract  to  supply  the  goods  to  a 
third  person  under  penalty  for  delay,  the  amount  of  such  penalty  is  a  proper 
element  of  damages  as  being  within  the  contemplation  of  the  parties;  but  special 
damages  for  delay  are  not  recoverable  unless  the  seller  knew  of  the  special  circum- 
stances giving  rise  to  such  damages  ;^^  and  so  if  the  seller  did  not  know  that  the 
goods  were  to  be  used  by  the  buyer  in  filhng  a  particular  order,  special  damages 
arising  from  his  inability  to  fill  such  order  on  account  of  a  delay  in  delivery  cannot 
be  recovered. The  buyer  cannot  of  course  recover  any  damages  that  may  have 
resulted  from  his  own  negligence,  or  which  might  have  been  avoided  by  pur- 
chasing the  goods  elsewhere.®^ 

(ii)  Rental  Value  or  Value  of  Use.  The  rental  value  is  regarded 
as  the  proper  measure  of  damages  for  delay  in  delivery  of  material  for  a  build- 


Minnesota.- —  Whalon  v.  Alclricli,  8  Minn. 
346. 

New  York. —  Davis  Provision  Co.  V.  Fow- 
ler, 20  N.  Y.  App.  Div.  626,  47  N.  Y.  Suppl. 
205  [affirmed  in  163  N.  Y.  580,  57  N.  E.  1108]. 

North  Carolina. —  Spiers  V.  Halstead,  74 
N.  C.  620. 

Purchase  at  w^holesale. —  Where  coal  is  sold 
at  wholesale  the  measure  of  damages  for  fail- 
ure to  deliver  it  within  the  contract  time  is 
the  difference  between  the  purchase-price  and 
the  wholesale  market  price  on  the  day  it 
should  have  arrived.  Stecker  v.  Weaver  Coal, 
etc.,  Co.,  116  N.  Y.  App.  Div.  772,  102  N.  Y. 
Suppl.  89  [affirmed  in  192  N.  Y.  556,  85  N.  E. 
1116]. 

50.  Garfield,  etc..  Coal  Co.  v.  Pennsylvania 
Coal,  etc.,  Co.,  199  Mass.  22,  84  N.  E.  1020; 
Paine  v.  Sherwood,  21  Minn.  225;  Iowa  Mfg. 
Co.  V.  B.  F.  Sturtevant  Co.,  162  Fed.  460,  89 
C.  C.  A.  346,  18  L.  R.  A.  N.  S.  575. 

The  damages  are  limited,  however,  to  such 
as  may  reasonably  be  considered  to  have  been 
within  the  contemplation  of  the  parties  at 
the  time  of  making  the  contract  as  the  prob- 
able result  of  the  delay.  Lippert  v.  Saginaw 
Milling  Co.,  108  Wis.  512,  84  N.  W.  831. 

Damages  too  remote. —  Where  there  is  a 
delay  in  the  delivery  of  boats  which  the 
buyer  intended  to  use  in  shipping  produce,  a 
depreciation  in  the  value  of  the  produce  at 
the  market  to  which  he  intended  to  ship  is 
too  remote  and  speculative  to  form  an  ele- 
ment of  damages.  Davis  v.  Fish,  1  Greene 
(Iowa)  406,  48  Am.  Dec.  387. 

51.  Chattanooga  Car,  etc.,  Co.  v.  Lefebvre, 
113  La.  487,  37  So.  38;  Smeed  V.  Foord,  1 
E.  &  E.  602,  5  Jur.  N.  S.  291,  28  L.  J.  Q.  B. 
178,  7  Wkly.  Rep.  266,  102  E.  C.  L.  602. 

52.  Van  Winkle  v.  Wilkins,  81  Ga.  93,  7 
S.  E.  644,  12  Am.  St.  Rep.  299. 
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53.  Brownell  v.  Chapman,  84  Iowa  504,  51 
N.  W.  249,  35  Am.  St.  Rep.  326;  Oolvin  v. 
McCormick  Cotton  Oil  Co.,  66  S.  C.  61,  44 
S.  E.  380;  Chatham  v.  Jones,  69  Tex.  744,  7 
S.  W.  600. 

54.  Garfield,  etc.,  Coal  Co.  v.  Pennsylvania, 
Coal,  etc.,  Co.,  199  Mass.  22,  84  N.  E.  1020; 
Perrv  Tie,  etc.,  Co.  v.  Reynolds,  100  Va.  264, 
40  S!^  E.  919. 

55.  Merrimack  Mfg.  Co.  v.  Quintard,  107 
Mass.  127. 

56.  Thorn  v.  Morgan,  etc.,  Co.,  135  Mich. 
51,  97  N.  W.  43,  but  not  expenses  incurred 
in  taking  orders  after  it  became  apparent 
that  delivery  would  not  be  made  in  time  to 
fill  such  orders. 

57.  Paine  v.  Sherwood,  21  Minn.  225;  Wall 
V.  St.  Joseph  Artesian  Ice,  etc.,  Co.,  112  Mo. 
App.  659,  87  S.  W.  574;  Standard  Supply  Co. 
V.  Carter,  81  S.  C.  181,  62  S.  E.  150,  19 
L.  R.  A.  N.  S.  155;  Iowa  Mfg.  Co.  v.  B.  F. 
Sturtevant  Co.,  162  Fed.  460,  89  C.  C.  A.  346, 
18  L.  R.  A.  N.  S.  575. 

58.  Sutton  V.  Wanamaker,  95  N.  Y.  Suppl. 
525;  Iowa  Mfg.  Co.  v.  B.  F.  Sturtevant  Co., 
162  Fed.  460,  89  C.  C.  A.  346,  18  L.  R.  A. 
N.  S.  575.  See  also  Sawdon  v.  Andrew,  30 
L.  T.  Rep.  N.  S.  23.  Compare  Elbinger  Act- 
ien-Gesellschafft  v.  Armstrong,  L.  R.  9  Q.  B. 
473,  43  L.  J.  Q.  B.  211,  30  L.  T.  Rep.  N.  S. 
871,  23  WT^ly.  Rep.  127. 

59.  Hooks  Smelting  Co.  v.  Planters'  Com- 
press Co.,  72  Ark.  275,  79  S.  W.  1052;  Led- 
gerwood  v.  Bushnell,  128  111.  App.  556. 

60.  Ledgerwood  v.  Bushnell,  128  111.  App. 
555. 

61.  Colvin  V.  McCormick  Cotton  Oil  Co.,  66 
S.  C.  61,  44  S.  E.  380. 

62.  Miller  v.  Mariner's  Church,  7  Me.  51, 
20  Am.  Dec.  341 ;  Thorn  v.  Morgan,  etc.,  Co., 
135  Mich.  51,  97  N.  W.  43;  Standard  Lumber 
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ing/^  furnishings  for  a  hotel/'*  engines  for  a  boat,^^  or  machinery  for  a  factory,^®  unless 
the  property  for  any  cause  has  no  rental  value,  in  which  case  the  value  of  the  use 
to  the  injured  party  for  such  time  as  he  was  deprived  of  it  should  be  considered.^'' 
Delay  in  the  delivery  of  a  specific  article  such  as  a  machine  will  entitle  the  buyer 
to  recover  the  value  of  its  use  during  the  period  of  delay but  ordinarily  the 
damages  in  such  case  cannot  be  computed  on  the  loss  of  profits,  as  such  profits 
are  too  uncertain  and  speculative.^^  The  rental  value  can  be  recovered  only  for  a 
reasonable  time  sufficient  to  allow  an  opportunity  to  procure  the  articles  elsewhere.^'' 

(ill)  Profits  on  Resale.  While  merely  prospective  or  speculative  profits 
that  might  be  obtained  on  resale  cannot  be  an  element  of  damages  for  delay  in 
delivery/^  or  the  profits  on  advance  sales  made  if  the  seller  had  no  notice  that 
the  purchase  was  to  fill  such  sales/^  yet  if  the  seller  knows  the  goods  are  purchased 
for  resale  under  a  particular  contract,  the  profits  will  be  the  measure  of  damages.'^ 
So  where  the  seller  of  material  knew  the  buyer  intended  to  manufacture  and  resell, 
profits  on  orders  taken  in  expectation  of  prompt  delivery  may  be  recovered. "^^ 

e.  Delivery  of  Defective  Goods.  Where  the  breach  consists  of  the  failure  to 
deliver  goods  of  the  quality  contracted  for  the  buyer  is  entitled  to  compensation 
for  the  injury  suffered  because  of  the  defects,'^  and  generally  the  measure  of  dam- 
ages is  the  difference  between  the  value  of  the  goods  contracted  for  and  the  value 
of  the  goods  delivered;  ^®  but  if  the  defective  goods  are  rejected  by  the  buyer 


Co.  V.  Miller,  etc.,  Lumber  Co.,  21  Okla.  617, 
96  Pac.  761. 

63.  Long  V.  Abeles,  77  Ark.  150,  91  S.  W. 
29;  Liljengren  Furniture,  etc.,  Co.  V.  Mead, 
42  Minn.  420,  44  N.  W.  306 ;  Boyle  V.  Reeder, 
23  N.  C.  607. 

64.  Berkey,  etc..  Furniture  Co.  v.  Hascall, 
123  Ind.  502,  24  N.  E.  336,  8  L.  R.  A.  65. 

65.  Brownell  v.  Chapman,  84  Iowa  504,  51 
N.  W.  249,  35  Am.  St.  Rep.  326,  where  the 
engines  were  for  a  pleasure  boat  to  be  used 
at  a  summer  resort. 

66.  Hooks  Smelting  Co.  v.  Planters'  Com- 
press Co.,  72  Ark.  275,  79  S.  W.  1052;  D.  A. 
Tompkins  Co.  v.  Dallas  Cotton  Mills,  130 
N.  C.  347,  41  S.  E.  938;  Standard  Supply 
Co.  V.  Carter,  81  S.  C.  181,  62  S.  E.  150,  19 
L.  R.  A.  N.  S.  155. 

67.  Standard  Supply  Co.  v.  Carter,  81  S.  C. 
181,  62  S.  E.  150,  19  L.  R.  A.  N.  S.  155.- 

68.  District  of  Columbia. —  Washington, 
etc.,  R.  Co.  V.  American  Car  Co.,  5  App. 
Cas.  524. 

Illinois. —  Consumers'  Pure  Ice  Co.  v. 
Jenkins,  58  111.  App.  519. 

Missouri. —  Wall  v.  St.  Joseph  Artesian 
Ice,  etc.,  Co.,  112  Mo.  App.  659,  87  S.  W. 
574. 

New  Yorfc.— Griffin  v.  Colver,  22  Barb. 
587  [affirmed  in  16  N.  Y.  489,  69  Am.  Dec. 
718]. 

Tea?as.— Dilley  v.  Ratcliff,  29  Tex.  Civ. 
App.  545,  69  S.  W.  237. 

United  States. —  Charles  E.  Dustin  Co.  v. 
St.  Petersburg  Inv.  Co.,  126  Fed.  816. 

69.  Alahama. —  Reed  Lumber  Co.  v.  Lewis, 
94  Ala.  626,  10  So.  333. 

Michigan. —  Allis  v.  McLean,  48  Mich.  428, 
12  N.  W.  640;  McKinnon  v.  McEwan,  48 
Mich.  106,  11  N.  W.  828,  42  Am.  Rep. 
458.  ^ 

Neio  Yorfc.— Griffin  v.  Colver,  22  Barb. 
587  [affirmed  in  16  N.  Y.  489,  69  Am.  Dec. 
718]. 


North  Carolina. — •  Boyle  v.  Reeder,  23  N.  C. 
607. 

Pennsylvania. —  Keystone  Drilling  Co.  v. 
Stahl,  17  Pa.  Co.  Ct.  498. 

South  Carolina.—  Standard  Supply  Co.  v. 
Carter,  81  S.  C.  181,  62  S.  E.  150,  19  L.  R.  A. 
N.  S.  155. 

United  States. —  Charles  E.  Dustin  Co.  v. 
St.  Petersburg  Inv.  Co.,  126  Fed.  816. 

Canada. —  Pictou  Iron  Foundry,  etc.,  Co. 
V.  Archibald,  30  Nova  Scotia  262. 

But  if  the  profits  can  be  shown  with  cer- 
tainty they  may  be  taken  as  the  measure 
of  damages.  Dilley  V.  Ratcliff,  29  Tex.  Civ. 
App.  545,  69  S.  W.  237. 

70.  Hooks  Smelting  Co.  v.  Planters'  Com- 
press Co.,  72  Ark.  275,  79  S.  W.  1052. 

71.  Titley  v.  Enterprise  Stone  Co.,  127  111. 
457,  20  N.  E.  71;  Stecker  v.  Weaver  Coal, 
etc.,  Co.,  116  N.  Y.  App.  Div.  772,  102  N.  Y. 
Suppl.  89  [affirmed  in  192  N.  Y.  556,  85 
N.  E.  1116]. 

72.  Stecker  v.  Weaver  Coal,  etc.,  Co.,  116 
N.  Y.  App.  Div.  772.  102  N.  Y.  Suppl.  80 
[affirmed  in  192  N.  Y.  556,  85  N.  E.  1116]. 

73.  Perry  Tie,  etc.,  Co.  v.  Reynolds,  100  Va. 
264,  40  S.  E.  919;  Hvdraul'ic  Engineering 
Co.  V.  McHaffie,  4  Q.  B.  D.  670,  27  Wkly. 
Rep.  221. 

74.  Thorn  V.  Morgan,  etc.,  Co.,  135  Mich. 
51,  97  N.  W.  43. 

75.  Lilley  v.  Randall,  3  Colo.  298;  Fish  r. 
Proctor,  4  La.  Ann.  562;  Miller-Stone  Mach. 
Co.  V.  Balfour,  25  Tex.  Civ.  App.  413,  61 
S.  W.  972;  Maynard  v.  Maynard,  49  Vt. 
297. 

Injury  to  other  property  by  the  breaking 
of  a  defective  machine  is  a  proper  element 
of  damages.  Cotton  v.  Good,  11  U.  C.  Q.  B. 
153. 

76.  Connecticut. —  McAlpin  r.  Lee,  12  Coma. 
129,  30  Am.  Dec.  609. 

Florida.— Merviit  r.  Wittich,  20  Fla.  27. 
Georgia. —  Seaboard  Lumber  Co.  r.  Cornelia 
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he  is  entitled  to  recover  according  to  the  value  of  the  goods  contracted  to  be 
delivered  regardless  of  the  value  of  the  goods  tendered/^  the  measure  of  dam- 
ages being  the  difference  between  the  contract  price  and  the  market  value  of  the 
goods  contracted  for.^^  If  the  article  sold  is  of  such  nature  that  the  defect  can  be 
remedied  the  measure  of  damages  is  the  cost  of  curing  the  defect  or  replacing 
the  defective  part.'^^  Ordinarily  the  general  rule  applies  that  the  damages  must 
be  confined  to  such  as  are  the  natural  and  probable  result  of  the  breach  or  fairly 
within  the  contemplation  of  the  parties/^  and  must  exclude  any  damages  which 
are  the  result  of  negligence  on  the  part  of  the  buyer  in  regard  to  inspecting  and 
using  the  goods  delivered. Where,  however,  the  goods  are  bought  to  be  used 
for  a  special  purpose  known  to  the  seller  and  by  reason  of  their  defective  character 
cannot  be  used  for  such  purpose,  the  buyer  may  recover  special  damages, such 


Planing  Mill  Co.,  122  Ga.  370,  50  S.  E.  121; 
Van  Winkle  v.  Wilkins,  81  Ga.  93,  7  S.  E. 
644,  12  Am.  St.  Rep.  299. 

Illinois. —  Strawn  v.  Cogswell,  28  111.  457. 

Indiana. —  McAroy  v.  Wright,  25  Ind.  22. 

Kentuaky. —  Wallace  v.  Knoxville  Woolen 
Mills,  117  Ky.  450,  78  S.  W.  192,  25  Ky.  L. 
Rep.  1445;  Singleton  v.  Kennedy,  9  B.  Mon. 
222. 

Louisiana. —  Peterkin  v.  Martin,  30  La. 
Ann.  894;  Slaughter  v.  McRae,  3  La.  Ann. 
455;  Clarke  V.  Lockhart,  10  Rob.  5;  Stiff  v. 
Nugent,  5  Rob.  217;  Brown  v.  Duplantier,  1 
Mart.  N.  S.  312. 

Maryland. —  Sloan  v.  Allegheny  Co.,  91 
Md.  501,  46  Atl.  1003;  New  York  Cent. 
Trust  Co.  V.  Arctic  Ice  Mach.  Mfg.  Co.,  77 
Md.  202,  26  Atl.  493;  Camden  Consol.  Oil 
Co.  V.  Schlens,  59  Md.  31,  43  Am.  Rep.  537. 

Massachusetts. —  Deutsch  v.  Pratt,  149 
Mass.  415,  21  N.  E.  1072;  Merrimack  Mfg. 
Co.  V.  Quintard,  107  Mass.  127.  See  also 
Day  V.  Mapes-Reeve  Constr.  Co.,  174  Mass. 
412,  54  N.  E.  878. 

Minnesota. —  St.  Anthony  Lumber  Co.  v. 
Bardwell-Robinson  Co.,  60  Minn.  199,  62 
N.  W.  274 ;  Converse  v.  Burrows,  2  Minn. 
229. 

Missouri. —  Missouri,  etc.,  Coal  Co.  v. 
Consol.  Coal  Co.,  127  Mo.  App.  320,  105 
S.  W.  682. 

ISlehraska. —  Holmes  v.  Boydston,  1  Nebr. 
346. 

Neiv  York. —  Ideal  Wrench  Co.  v.  Garvin 
Mach.  Co.,  92  N.  Y.  App.  Div.  187,  87  N.  Y. 
Suppl.  41  [affirmed  in  181  N.  Y.  573,  74 
N.  E.  1118];  Hano  f.  Simons,  92  N.  Y. 
Suppl.  337. 

North  Dakota. —  Fargo  Gas,  etc.,  Co.  v. 
Fargo  Gas,  etc.,  Co.,  4  N.  D.  219,  59  N.  W. 
1066,  37  L.  R.  A.  593. 

Ohio. —  Rogers  v.  Morse,  2  Ohio  Dec.  (Re- 
print) 31,  1  West.  L.  Month.  178. 

Oregon. —  Bump  v.  Cooper,  19  Oreg.  81, 
23  Pac.  806. 

Pennsylvania. —  Sample  V.  Crumptey,  13 
Leg.  Int.  85 ;  Granite  Mills  v.  Keystone  Oil 
Cloth  Co.,  15  Montg.  Co.  L.  Rep.  36;  Stet- 
son V.  Croskey,  6  Phila.  10. 

Tennessee. —  Hurley  v.  Buchi,  10  Lea  346. 

Teajas.— Stark  v.  Alford,  49  Tex.  260; 
Millerstone  Mach.  Co.  v.  Balfour,  25  Tex. 
Civ.  App.  413,  61  S.  W.  972;  American 
Well  Works  v.  De  Aguayo,  (Civ.  App.  1899) 
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53  S.  W.  350;  Harris  v.  Springfield  First 
Nat.  Bank,  (Civ.  App.  1898)  45  S.  W.  311; 
Florida  Athletic  Club  v.  Hope  Lumber  Co., 
18  Tex.  Civ.  App.  161,  44  S.  W.  10.  See 
also  Mobile  Fruit,  etc.,  Co.  v.  Boero,  (Civ. 
App.  1900)  55  S.  W.  361. 

yermon*.— Brock  if.  Clark,  60  Vt.  551,  15 
Atl.  175;  Ladd  v.  Lord,  36  Vt.  194. 

Virginia. —  Eastern  Ice  Co.  v.  King,  86  Va. 
97,  9  S.  E.  506. 

Wisconsin. —  Fish  v.  Tank,  12  Wis.  276, 
78  Am.  Dec.  737. 

United  States. —  Florence  Oil,  etc.,  Co.  v. 
Farrar,  119  Fed.  150,  55  C.  C.  A.  656;  For- 
man  v.  Miller,  9  Fed.  Cas.  No.  4,940,  5  Mc- 
Lean 218. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1200. 

77.  Tompkins  v.  Lamb,  121  N.  Y.  App.  Div. 
366,  106  N.  Y.  Suppl.  6  [affirmed  in  195 
N.  Y.  518,  88  N.  E.  1133]. 

78.  Rhea  Thielens  Implement  Co.  v.  Racine 
Malleable,  etc..  Iron  Co.,  89  III.  App.  463. 

79.  Hooks  Smelting  Co.  v.  Planters'  Com- 
press Co.,  72  Ark.  275,  79  S.  W.  1052; 
Novelty  Iron  Works  v.  Capital  City  Oat- 
meal Co.,  88  Iowa  524,  55  N.  W.  518; 
Dilley  v.  Ratcliffe,  29  Tex.  Civ.  App.  545, 
69  S.  W.  237;  Stillwell,  etc.,  Mfg.  Co.  v. 
Phelps,  130  U.  S.  520,  9  S.  Ct.  601,  32  L.  ed. 
1035;  Marsh  v.  McPherson,  105  U.  S.  709, 
26  L.  ed.  1139;  Benjamin  v.  Hillard,  23 
How.  (U.  S.)  149,  16  L.  ed.  518;  North 
Chicago  St.  R.  Co.  v.  Burnham,  102  Fed.  669, 
42  C.  C.  A.  584. 

Expenses  incurred  in  attempting  to  repair 
defects  may  be  a  proper  element  of  damages. 
Lalor  V.  Burrows,  18  U.  C.  C.  P.  321;  Cotton 
V.  Good,  11  U.  C.  Q.  B.  153. 

The  time  necessarily  lost  in  having  a  de- 
fective machine  made  good  is  a  proper  ele- 
ment of  damages,  but  the  time  lost  in  work- 
ing on  with  it  in  a  defective  condition  is 
not.  Gumming  v.  Garside,  6  Whart.  (Pa.) 
299. 

80.  Rhea  Thielens  Implement  Co,  v.  Racine 
Malleable,  etc..  Iron  Co.,  89  111.  App.  463; 
Hawkins  v.  Dietz,  27  Misc.  (N.  Y.)  200,  57 
N.  Y.  Suppl.  751;  Bostock  v.  Nicholson, 
[1904]  1  K.  B.  725,  9  Com.  Cas.  200,  73 
L.  J.  K.  B.  524,  91  L.  T.  Rep.  N.  S.  626, 
20  T.  L.  R.  342,  53  Wkly.  Rep.  155. 

81.  Hawkins  v.  Dietz,  27  Misc.  (N.  Y.) 
200,  57  N.  Y.  Suppl.  751. 

82.  Wallace  v.  Knoxville  Woolen  Mills,  117 
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as  the  expense  of  procuring  other  goods  or  other  expenses  necessarily  incident  to 
a  delay  in  completing  a  contract  for  which  the  goods  were  intended;  but  such 
special  damages  cannot  be  recovered  where  the  seller  had  no  knowledge  of  the 
purpose  for  which  the  goods  were  to  be  used  or  the  special  circumstances  from 
which  such  special  damages  would  arise. So  also  the  loss  of  anticipated  profits 
on  a  resale  of  the  defective  goods  is  not  an  element  of  damages/^  unless  the  seller 
knew  that  the  buyer  had  an  existing  contract  to  resell  at  a  profit  and  that  the 
purchase  was  made  to  fulfil  such  contract.  Where  seed  sold  for  planting  proves 
to  be  of  a  different  kind  or  quality  from  that  contracted  for,  it  has  been  held 
that  the  measure  of  damages  is  the  difference  between  the  value  of  the  crop  pro- 
duced and  that  which  would  have  been  produced  if  the  contract  had  been  complied 
with,*^  and  that  where  fruit  trees  of  a  certain  variety  are  contracted  for,  the 
measure  of  damages  for  failure  to  furnish  such  quality  is  the  value  which  would 
have  been  added  to  the  premises  if  they  had  been  of  the  variety  ordered;  but 
there  can  be  no  recovery  of  such  consequential  damages  if  the  buyer  knew  of  the 
difference  before  planting. If  the  defect  is  an  injury  to  the  goods  happening 
through  the  neglect  of  the  seller  between  the  sale  and  the  delivery  the  measure 
of  damages  is  the  actual  damage  irrespective  of  the  price  paid.^^ 

11.  Trial  —  a.  In  General.  As  in  other  civil  actions,^^  the  determination  of 
questions  of  law  is  for  the  court. So  also  if  there  is  no  conflict  either  by  reason 
of  a  lack  of  evidence  or  of  admissions  by  one  party  the  court  may  direct  a  verdict;  ®^ 
but  if  there  is  any  evidence  sufficient  to  warrant  a  submission  to  the  jury,^"^  and 
the  evidence  on  any  of  the  material  issues  is  conflicting,  the  questions  presented 


Ky.  450,  78  S.  W.  192,  25  Ky.  L.  Rep.  1445 ; 
Canton  Lumber  Co.  v.  Liller,  107  Md.  146, 
68  Atl.  500. 

Damages  done  to  machinery  by  defective 
yarn  sold  for  the  purpose  of  being  manu- 
factured into  hosiery  while  the  buyer  is  giv- 
ing the  yarn  a  fair  trial  may  be  recovered 
if  ordinary  care  was  used  in  making  such 
trial.  Wallace  v.  Knoxville  Woolen  Mills, 
117  Ky.  450,  78  S.  W.  192,  25  Ky.  L.  Rep. 
1445. 

83.  Canton  Lumber  Co.  V.  Liller,  107  Md. 
146,  68  Atl.  500. 

84.  Bushnell  v.  Geo.  E.  King  Bridge  Co., 
140  Iowa  405,  118  N.  W.  407;  Bostock  v. 
Nicholson,  [1904]  1  K.  B.  725,  9  Com.  Cas. 
200,  73  L.  J.  K.  B.  524,  91  L.  T.  Rep.  N.  S. 
626,  20  T.  L.  R.  342,  53  Wkly.  Rep. 
155. 

85.  Illinois. —  Rhea  Thielens  Implement  Co. 
V.  Racine  Malleable,  etc.,  Iron  Co.,  89  111. 
App.  463. 

Iowa. —  Allison  v.  Vaughan,  40  Iowa  421. 

Kentucky. —  Moore  v.  Payne,  7  Dana  380. 

Michigan. —  Henderson  Lumber  Co.  V, 
Stilwell,  130  Mich.  124,  89  N.  W.  718. 

Islew  York. —  Blanchard  v.  Ely,  21  Wend. 
342,  34  Am.  Dec.  250. 

Pennsylvania. —  Low  v.  Craig,  8  Pa.  Super. 
Ct.  622. 

86.  Rhea  Thielens  Implement  Co.  v.  Racine 
Malleable,  etc..  Iron  Co.,  89  111.  App.  463; 
Guetzkow  Bros.  Co.  v.  Andrews,  92  Wis. 
214,  66  N.  W.  119,  53  Am.  St.  Rep.  909,  52 
L  R.  A.  209. 

87.  Passinger  r.  Thorburn,  34  N.  Y.  634, 
90  Am.  Dec.  753;  Hoopes  v.  East,  19  Tex. 
Civ.  App.  531,  48  S.  W.  764.  Contra,  Hurley 
i\  Huchi,  10  Lea  (Tenn.)  346,  holding  that 
the  buyer  is  only  entitled  to  recover  the  dif- 


ference between  the  value  of  the  seed  con- 
tracted for  and  that  delivered,  the  difference 
in  the  value  of  the  crops  which  would  be 
produced  by  the  different  qualities  or  varie- 
ties of  the  seed  being  too  speculative  to  be 
considered  as  the  measure  of  damages. 

88.  Long  V.  Pruyn,  128  Mich.  57,  87  N.  W. 
88,  92  Am.  St.  Rep.  443.  See  also  Rogers  v. 
Morse,  2  Ohio  Dec.  (Reprint)  31,  1  West. 
L.  Month.  178. 

89.  Oliver  v.  Hawley,  5  Nebr.  439. 

90.  Gerard  v.  Prouty,  34  Barb.  (N.  Y.) 
454  [affirmed  in  41  N.  Y.  619]. 

91.  See,  generally.  Trial. 

92.  Talcott  V.  Freedman,  149  Mich.  577, 
113  N.  W.  13. 

Construction  of  contract  see  supra,  III,  H 

93.  Bottom  V.  Croal,  89  Mo.  App.  613; 
Losse  V.  Peoria  Cordage  Co.,  116  Wis.  129, 
92  N.  W.  559. 

94.  Star  Bottling  Co.  v.  Cleveland  Faucet 
Co.,  128  Mo.  App.  517,  109  S.  W.  802; 
Bradshaw  v.  Terrill  Foundrj^,  etc.,  Co.,  (Tex. 
Civ.  App.  1907)   104  S.  W.  509. 

Sufificiency  of  evidence  to  warrant  submis- 
sion to  the  jury  see  LTnderhill  r.  Buckman 
Fruit  Co.,  97  Md.  229,  54  Atl.  873;  Lowrv 
V.  Saginaw  Specialty  Co.,  128  Mich.  246,  87 
N.  W.  194;  James  r.  Libbv,  103  N.  Y.  App. 
Div.  256,  92  N.  Y.  Suppl.  1047  [reversing 
44  Misc.  210,  88  N.  Y.  Suppl.  812];  Peck 
V.  Will,  etc.,  Co.,  98  N.  Y.  App.  Div.  628, 
90  N.  Y.  Suppl.  272;  Ideal  Wrench  Co.  r. 
Garvin  Mach.  Co.,  92  N.  Y.  App.  Div.  187, 
87  N.  Y.  Suppl.  41  [affirmed  in  181  N.  Y. 
573,  74  N.  E.  1118]:  Sutton  r.  Wanamaker, 
95  N.  Y.  Suppl.  525. 

Evidence  warranting  a  submission  to  the 
jury  on  the  issue  as  to  which  party  was  in 
default  see  Monroe  v.  Reynolds,  47  Barb. 
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by  such  issues  are  for  the  determination  of  the  jury.^^  Under  such  a  state  of 
the  evidence  it  is  a  question  for  the  jury  whether  there  was  an  existing  contract 
of  sale,®^  whether  the  buyer  was  ready  and  wiUing  to  perform  and  had  made 
proper  demand  for  dehvery/^  whether  defendant  was  excused  from  performance 
by  a  rescission  of  the  contract/^  whether  non-performance  was  excused  under  a 
''strike  clause/'  ^  whether  the  time  for  dehvery  had  expired^  or  had  been  waived 
or  extended/  whether  performance  by  defendant  was  prevented  by  the  acts  of 
plaintiff/  whether  plaintiff  had  exercised  reasonable  dihgence  in  obtaining  the 
goods  elsewhere/  whether  the  goods  had  a  market  value  at  the  time  and  place 
fixed  for  delivery/  whether  plaintiff  had  waived  his  claim  for  damages/  whether 
the  acts  of  defendant  were  such  as  to  entitle  plaintiff  to  special  damages  for 
expenses  incurred/  and  whether  plaintiff's  use  of  the  defective  article  was  reason- 
ably prudent.^ 

b.  Instructions.  The  instructions  should  fairly  present  all  the  issues  in  the 
case/°  correctly  informing  the  jury  as  to  the  measure  of  damages/^  and  should 
conform  to  the  evidence  and  the  pleadings/^  and  should  not  be  misleading/* 
or  ignore  any  of  the  terms  of  the  contract/^  or  undertake  to  determine  a  question 
of  fact  proper  for  the  consideration  of  the  jury/®  or  on  the  other  hand  submit  to 
the  jury  a  question  of  law.^^    It  is  proper  to  refuse  requested  instructions  which 


(N.  Y.)  574;  Faddis  v.  Mason,  122  Fed.  410, 
59  C.  C.  A.  27. 

95.  Riley-Wilson  Grocer  Co.  v.  Sejrmour 
Canning  Co.,  129  Mo.  App.  325,  108  S.  W. 
628;  Hyde  v.  Payne,  10  N.  Y.  St.  837;  Boyd 
V.  Merchants,  etc..  Peanut  Co.,  25  Pa.  Super. 
Ct.  199. 

96.  Eiseman  v.  Heine,  158  N.  Y.  45,  52 
N.  E.  667  {reversing  2  N.  Y.  App.  Div.  319, 
37  N.  Y.  Suppl.  861]. 

97.  Tichenor  v.  Newman,  186  111.  264,  57 
N.  E.  826;  Blalock  v.  Clark,  133  N.  C.  306, 
45  e.  E.  642;  Burbank  v.  Wood,  48  N.  C. 
30;  Catlin  ^v.  Jones,  52  Oreg.  337,  97  Pac. 
546. 

98.  Smokeless  Fuel  Co.  v.  Seaton,  105  Va. 
170,  52  S.  E.  829. 

99.  Fenn  r.  Dryfoos,  69  N.  Y.  App.  Div. 
112,  74  N.  Y.  Suppl.  528;  Wilber  v.  Leonard, 
56  Hun  (N.  Y.)  364,  10  N.  Y.  Suppl.  350. 

1.  Smokeless  Fuel  Co.  v.  Seaton,  105  Va. 
170,  52  S.  E.  829. 

2.  Cinque  v.  Cassani,  43  N.  Y.  App.  Div. 
383,  60  N.  Y.  Suppl.,  92;  Schull  v.  New 
Lirdsall  Co.,  15  S.  D.  8,  86  N.  W.  654. 

3.  Cinque  V.  Cassani,  43  N.  Y.  App.  Div. 
383,  60  N.  Y.  Suppl.  92. 

4.  Brauer  r.  Macbeth,  138  Fed.  977,  71 
C.  C.  A.  231. 

5.  Barnesville  Mfg.  Co.  v.  Love,  3  Pennew. 
(Del.)  569,  52  Atl.  267. 

6.  Sizer  v.  Melton,  129  Ga.  143,  58  S.  E. 
1055. 

7.  Berry  v.  Haldeman,  111  Mich.  667,  70 
N.  W.  325. 

8.  Colvin  f.  McCormick  Cotton  Oil  Co.,  66 
S.  C.  61,  44  S.  E.  380. 

9.  Tatro  v.  Brower,  118  Mich.  615,  77  N.  W. 
274. 

10.  Delatvare. — ^  Barnesville  Mfg.  Co.  V. 
Love,  3  Pennew.  569,  52  Atl.  267. 

Iowa. —  Tuttle-Chapman  Coal  Co.  v.  Coal- 
dale  Fuel  Co.,  136  Iowa  382,  113  N.  W.  827. 

Michigan. —  Durfee  v.  Newkirk,  83  Mich. 
522,  47  N.  W.  351. 
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Oregon. —  Hockersmith  'v.  Hanley,  29  Oreg, 
27,  44  Pac.  497. 

Texas. —  Wolf  v.  Galbraith,  35  Tex.  Civ. 
App.  505,  80  S.  W.  648. 

11.  Talcott  V.  Freedman,  149  Mich.  577,  113 
N.  W.  13. 

12.  Hooks  Smelting  Co.  v.  Planters'  Com- 
press Co.,  72  Ark.  275,  79  S.  W.  1052;  Pitt 
V.  Emmons,  92  Mich.  542,  52  N.  W.  1004; 
Rugg  V.  Moore,  110  Pa.  St.  236,  1  Atl.  320; 
Ernest  v.  Waggoner,  (Tex.  Civ.  App.  1908) 
108  S.  W.  495. 

When  the  evidence  discloses  a  contract  of 
purchase  with  intent  to  resell  an  instruction 
on  the  theory  that  the  purchaser  was  merely 
a  broker  and  had  never  been  employed  by 
the  seller  is  not  justified.  Neal  v.  Andrews, 
(Tex.  Civ.  App.  1900)  60  S.  W.  459. 

Commenting  on  evidence. —  In  an  action  by 
the  buyer  to  recover  damages  for  failure  of 
the  seller  to  deliver  goods,  evidence  of  a 
fire  occurring  in  the  buyer's  store  several 
months  after  the  transaction  is  immaterial 
and  a  reference  thereto  in  the  instructions 
as  an  "  important  factor "  in  the  termina- 
tion of  his  business  is  prejudicial  error. 
Talcott  V.  Freedman,  149  Mich.  577,  113 
N.  W.  13. 

13.  Fegan  i*.  Duvall  Seed,  etc..  Separator 
Co.,  92  Mo.  App.  236;  Earnest  v.  Wagoner, 
(Tex.  Civ.  App.  1908)  108  S.  W.  495. 

And  an  instruction  which  misstates  the  de- 
fense pleaded  by  defendant  constitutes  a  re- 
versible error.  Earnest  v.  Waggoner,  (Tex. 
Civ.  App.  1908)   108  S.  W.  495. 

14.,  Fisher  v.  Andrews,  94  Md.  46,  50  Atl. 
407;  Rugg  V.  Moore,  110  Pa.  St.  236,  1  Atl. 
320. 

15.  Schneider  Granite  Co.  v.  J.  C.  Fink 
Mineral  Milling  Co.,  78  Mo.  App.  622. 

16.  Pitt  V.  Emmons,  92  Mich.  542,  52  N.  W. 
1004;  Riley-Wilson  Grocer  Co.  v.  Seymour 
Canning  Co.,  129  Mo.  App.  325,  108  S.  W. 
628;  Hyde  v.  Payne,  10  N.  Y.  St.  837. 

17.  Talcott  V.  Freedman,  149  Mich.  577,  113 
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are  not  justified  by  the  evidence/^  or  which  do  not  fairly  present  the  issues/^ 
or  would  require  the  court  to  determine  as  a  matter  of  law  a  question  of  fact  in 
issue ;  and  if  the  requested  instructions  do  not  properly  present  the  issues,  it 
is  within  the  province  of  the  court  to  modify  them.^^ 

e.  Verdict,  Findings,  and  Judgment.  The  verdict  and  findings  must  conform 
to  the  pleadings  and  to  the  evidence,^^  and  must  be  consistent  with  each  other/* 
and  sufficient  to  support  the  judgment  rendered. Where  defendant  admits 
the  breach  of  contract  but  denies  a  liability  for  the  amount  claimed  as  damages, 
and  there  is  a  material  issue  as  to  such  amount  undisposed  of,  it  is  error  to  render 
judgment  on  the  pleadings.-®  An  action  on  the  case  based  on  the  delivery  of 
inferior  goods  is  barred  by  a  judgment  in  an  action  of  covenant  on  the  same  state 
of  facts.^' 

12.  Review.  A  verdict  rendered  on  conflicting  evidence  will  not  be  disturbed 
on  appeal  if  there  is  any  evidence  sufficient  to  support  it;^^  but  if  there  is  no  evi- 
dence upon  which  the  verdict  can  be  sustained,  the  judgment  rendered  thereon 
must  be  reversed. The  judgment  will  not  be  disturbed  for  an  error  that  is  not 
prejudicial  either  in  the  admission  of  evidence,^*^  the  giving  of  instructions;^^  or 
other  ruling  upon  the  trial.^^ 

X.  CONDITIONAL  SALES.^^ 
A.  In  General.  Any  contract  of  sale  by  the  terms  of  which  the  buyer  is  to 
do  something  as  a  condition  on  which  the  passing  of  the  property  depends  is  a 
conditional  sale,^*  under  which  the  property  will  not  pass  until  the  condition  is 
fulfilled,  although  the  goods  have  been  actually  delivered  into  the  possession 
of  the  buyer.^^  The  term  ''conditional  sale''  is,  however,  commonly  applied  to  a 
class  of  transactions  where  by  the  terms  of  the  contract  the  possession  of  the  goods 


N.  W.  13,  construction  of  letters  relied  on 
to  modify  contract. 

18.  Blakeslee  v.  Reinhold  Mfg.  Co.,  153 
Mich.  230,  117  N.  W.  92;  Hassard-Short  v. 
Hardison,  117  N.  C.  60,  23  S.  E.  96;  Emack 
V.  Hughes,  74  Vt.  382,  52  Atl.  1061. 

19.  Sloan  v.  Allegheny  Co.,  91  Md.  501,  46 
Atl.  1003;  Emack  v.  Hughes,  74  Vt.  382,  52 
Atl.  1061. 

20.  Blakeslee  v.  Reinhold  Mfg.  Co.,  153 
Mich.  230,  117  N.  W.  92. 

21.  Midland  El.  Co.  v.  Cleary,  77  Mo.  App. 
298. 

22.  Peterson  Bros.  v.  Mineral  King  Fruit 
Co.,  140  Cal.  624,  74  Pac.  162. 

23.  New  York  House  Wrecking  Co.  v.  Jar- 
vis,  87  N.  Y.  Suppl.  464. 

24.  Miller-Stone  Mach.  Co.  v.  Balfour,  25 
Tex.  Civ.  App.  413,  61  S.  W.  972,  holding 
that  findings  that  the  value  of  the  prop- 
erty at  the  time  of  the  breach  was  two  thou- 
sand dollars  and  that  a  year  later  the  value 
was  two  thousand  five  hundred  dollars  were 
inconsistent. 

25.  Temple  v.  Aders,  38  Ind.  506;  Piano 
Mfg.  Co.  V.  Kesler,  15  Ind.  App.  110,  43 
N.  E.  925;  Connor  V.  S.  Blaisdell,  Jr.,  Co., 
iTex.  Civ.  App.  1901)  60  S.  W.  890. 

26.  Black  v.  De  Camp,  75  Iowa  105,  39 
N.  W.  215. 

27.  Cutler  v.  Cox,  2  Blackf.  (Ind.)  178,  18 
Am.  Dec.  152. 

28.  Murphy  v.  Boker,  28  How.  Pr.  (N.  Y.) 
25 1 . 

29.  Schon-Klingstein  Meat,  etc.,  Co.  v. 
Snow,  43  Colo.  538,  96  Pac.  182. 


30.  Jones  v.  Wilson,  104  N.  C.  9,  10  S.  E. 
79. 

31.  Meyer  Bros.  Drug  Co.  v.  Ward,  15  Tex. 
Civ.  App.  287,  39  S.  W.  330. 

An  instruction  more  favorable  to  the  ob- 
jecting party  than  he  was  entitled  to  is  not 
ground  for  reversal.  Gunther  v.  Taylor,  63 
S.  W.  439,  23  Ky.  L.  Rep.  536;  Housding  v. 
Solomon,  127  Mich.  654,  87  N.  W.  57;  Wil- 
moth  V.  Hamilton,  127  Fed.  48,  61  C.  C.  A. 
584. 

32.  Gunther  v.  Taylor,  63  S.  W.  439,  23 
Ky.  L.  Rep.  536,  holding  that  an  error  in 
striking  out  material  averments  in  defend- 
ant's answer  is  cured  and  therefore  not 
ground  for  reversal  where  the  court  admitted 
evidence  to  prove  such  allegations  and  in- 
structed  the  jury  thereon  as  though  they  had 
not  been  stricken  out. 

33.  Agreement  affecting  passage  of  title 
see  supra,  VI,  A,  2,  A. 

Evidence  to  aid  construction  see  supra, 
III,  G. 

Retention  of  possession  by  seller  see 
Fraudulent  Conveyances,  20  Cyc.  536. 

Taxation  of  property  sold  conditionally  see 
Taxation. 

34.  See  sirpra,  I,  C. 

35.  Norton  r.  Hummel,  22  111,  App.  194. 
See  supra,  VI,  A,  2,  d,  (i). 

A  conditional  sale  is  one  in  which  the  vest- 
ing of  the  title  is  subject  to  a  condition 
precedent,  or  in  which  its  revesting  in  the 
seller  is  subject  to  a  failure  of  the  buyer  to 
comply  with  a  condition  subsequent.  Dunlop 
v.  Mercer,  156  Fed.  545,  86  C.  C.  A.  435. 
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is  delivered  to  the  buyer,  but  the  property  in  them  is  to  remain  in  the  seller  until 
payment  of  the  price.^^  The  use  of  the  term  conditional  sales"  in  connection 
with  this  class  of  contracts  is,  by  writers  generally,  regarded  as  inaccurate  if 
not  indeed  misleading,^^  as  the  transaction  is  not  strictly  speaking  a  sale  but  an 
agreement  to  seh.'^^  An  accurate  use  of  the  term  "conditional  sale"  would  con- 
fine it  to  a  sale  defeasible  on  a  condition  subsequent,^^  as  for  example  where  by 
the  contract  the  property  passes,  but  the  sale  is  subject  to  rescission  by  the  seller 
for  non-payment  of  the  price,*°  or  where  the  property  passes  subject  to  the  right 
on  the  part  of  the  buyer  to  revest  the  property  in  the  seller  by  a  return  of  the 
goods. 

B.  Nature  of  Conditional  Sale.*^  Conditional  sales  must  of  course  be  dis- 
tinguished from  those  contracts  by  the  terms  of  which  the  property  shall  not 
pass  until  payment,  but  payment  is  to  be  made  on  delivery.*^  These  contracts 
are  also  to  be  distinguished  from  transactions  by  the  terms  of  which  the  buyer 
has  the  privilege  of  returning  unsold  goods. It  is  the  distinguishing  feature  of 
the  so-called  conditional  sale  that  the  title  to  or  property  in  the  goods  remains 
in  the  seller  until  payment  of  the  price;    but  the  buyer  is  entitled  to  the  posses- 


36.  Tiffany  Sales  (2d  ed.),  p.  133. 
Effect  of  custom  and  statutory  provisions. 

—  The  use  of  the  terra  "  conditional  sale " 
in  connection  with  the  class  of  contracts 
described  above,  where,  although  there  is  de- 
livery to  the  buyer,  the  title  to  the  prop- 
erty is  reserved  by  the  seller  until  payment 
of  the  price  is,  however,  so  common  that  it 
may  fairly  be  regarded  as  fixed  by  custom. 
Moreover  in  many  states  statutes  have  been 
enacted  which  provide  that  contracts  of  this 
character  shall  be  void  against  subsequent 
purchasers  from  him  unless  filed  or  recorded. 
See  infra,  X,  J,  4,  a.  And  contracts  within 
the  purview  of  these  statutes  are  loosely 
denominated  conditional  sales.  See  Conn. 
Gen.  St.  (1902)  §  4864;  N.  Y.  Laws  (1897), 
e.  418,  §  112  [Wadhams  N.  Y.  Consol.  Laws 
(1909),  p.  3031,  §  62]. 

"  Instalment  contracts." —  From  the  fact 
that  the  price  is  often  payable  in  instal- 
ments such  contracts  are  frequently  called 
instalment  contracts.  Rothbun  v.  Waters,  1 
N.  Y.  City  Ct.  36. 

37.  See  1  Mechem  Sales,  §§  558-563,  584; 
Tiffany  Sales  (2d  ed.),  p.  133. 

38.  See  supra,  I,  B,  C.  See  also  Sanders 
V.  Keber,  28  Ohio  St.  630,  where  a  delivery 
of  chattels  to  be  paid  for  in  future  instal- 
ments, title  to  remain  in  the  original  owner 
until  payment,  whereupon  the  property 
should  be  transferred,  was  construed  as  a 
bailment  with  a  contract  for  a  future  sale. 
But  compare  Forsman  v.  Mace,  111  La.  28, 
35  So.  372. 

Where  a  buyer  refused  to  accept  the  goods, 
but  agreed  to  store  them  and  purchase  the 
goods  whenever  it  received  satisfactory  as- 
surance that  it  would  have  no  trouble  over 
another  order  which  was  then  outstanding, 
it  was  not  a  conditional  sale,  whereby  the 
title  to  the  goods  would  vest  upon  the  hap- 
pening of  a  specified  contingency,  but  was 
rhore  in  the  nature  of  an  option  to  buy, 
leaving  the  title  to  the  goods  in  the  seller. 
W.  Irving  Schermerhorn  Bros.  Co.  v.  Herold, 
81  Mo.  App.  461. 

[X,A] 


39.  1  Mechem  Sales,  §  560 ;  Munson  v.  Mun- 
son,  24  Conn.  115. 

40.  See  supra,  IV,  B,  2,  a. 

41.  See  supra,  VI,  A,  2,  f. 

42.  Other  transactions  distinguished  see  in- 
fra, X,  C. 

43.  Wheeler,  etc.,  Mfg.  Co.  v.  Irish  Ameri- 
can Dime  Sav.  Bank,  105  Ga.  57,  31  S.  E. 
48;  Plymouth  Stove  Foundry  Co.  v.  Fee,  182 
Mass.  31,  64  N.  E.  419;  Johnson-Brinkman 
Commission  Co.  v.  Kansas  City  Central 
Bank,  116  Mo.  558,  22  S.  W.  813,  38  Am. 
St.  Rep.  615;  Harrison  v.  Williamson,  2 
Edw.  (N.  Y.)  430.  See  also  supra,  VI,  A,  5,  e. 

But  sales  for  cash  on  delivery  have  in  some 
instances  been  regarded  as  conditional  sales 
until  the  condition  as  to  payment  was  com- 
plied with.  Evansville,  etc.,  R.  Co.  v.  Erwin, 
84  Ind.  457;  Budlong  v.  Cottrell,  64  Iowa 
234,  20  N.  W.  166;  Tyler  v.  Freeman,  3 
Cush.  (Mass.)  261. 

Parol  evidence  is  not  admissible  to  show 
that  a  written  contract  of  absolute  sale  was 
intended  to  be  conditional.  Finnigan  v.  Shaw, 
184  Mass.  112,  68  N.  E.  35. 

When  the  evidence  is  conflicting,  it  is  for 
the  jury  whether  an  oral  contract  of  sale  of 
chattels  was  on  condition  that  title  should 
not  pass  until  payment,  and,  if  so,  whether 
the  condition  was  waived.  Goslen  v.  Camp- 
bell, 88  Me.  450,  34  Atl.  265. 

Offer  to  sell. —  Where  an  owner  of  a  horse 
delivers  him  to  one  desiring  to  purchase, 
with  the  understanding  that  the  purchaser 
could  have  a  few  days  to  make  a  cash  pay- 
ment, and  deliver  a  note  for  the  balance,  and 
that  if  the  payment  was  not  made  at  that 
time  the  intending  purchaser  should  pay  a 
fixed  sum  per  day  for  the  use  of  the  horse 
meantime,  it  constitutes  an  offer  to  sell,  and 
not  a  conditional  sale.  Davis  v.  Giddings, 
30  Nebr.  209,  46  N.  W.  425. 

44.  Furst  V.  x\ugusta  Commercial  Bank,  117 
Ga.  472,  43  S.  E.  728;  Keller  v.  Strauss,  35 
Misc.  (N.  Y.)  35,  70  N.  Y.  Suppl.  126. 

45.  Alabama. —  McKimmie  v.  E.  E.  Forbes 
Piano  Co.,  155  Ala.  259,  46  So.  772;  Riley 
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sion  and  use  of  the  goods  until  default  in  payment.''^  The  security  retained  by 
the  seller  is  not  a  lien,  but  a  reservation  of  title  and  the  right  to  pursue  the  prop- 
erty in  specie.*^    If  the  transaction  shows  an  intent  to  pass  the  title  as  well  as 


I'.  Dillon,  148  Ala.  283,  41  So.  768;  Bron- 
son  v.  Russell,  142  Ala.  360,  37  So.  672; 
Warren  v.  Liddell,  110  Ala.  232,  20  So.  89. 

Arkansas. —  McRea  v.  Merrifield,  48  Ark. 
160,  2  S.  W.  780. 

California. —  Perkins  v.  Mettler,  126  Cal. 
100,  58  Pac.  384;  Van  Allen  v.  Francis,  123 
Cal.  474,  56  Pac.  339. 

Connecticut. —  In  re  Wilcox,  etc.,  Co.,  70 
Conn.  220,  39  Atl.  163. 

Delaware. —  Staunton  v.  Smith,  (1906)  65 
Atl.  593. 

Florida. —  Campbell  Printing  Press,  etc., 
Co.  V.  Walker,  22  Fla.  412,  1  So.  59. 

Illinois.— Fleur J  v.  Tufts,  25  111.  App.  101. 

Indiana. —  Forrest  V.  Hamilton,  98  Ind.  91. 

loiva. —  Moline  Plow  Co.  v.  Braden,  71 
Iowa  141,  23  N.  W.  247;  Thorpe  V.  Fowler, 
57  Iowa  541,  11  N.  W.  3. 

Massachusetts. —  De  La  Vergne  Refrigerat- 
ing Mach.  Co.  V.  Hub  Brewing  Co.,  175  Mass. 
419,  56  N.  E.  584. 

Minnesota. —  Keystone  Mfg.  Co.  v.  Cassel- 
lius,  74  Minn.  115,  76  N.  W.  1028;  Minne- 
apolis Harvester  Works  v.  Hally,  27  Minn. 
495,  8  N.  W.  597. 

Montana. —  Bennett  Bros.  Co.  i\  Tam,  24 
Mont.  457,  62  Pac.  780. 

NehrasJca. — Racine-Sattley  Co.  v.  Meiner,  79 
Nebr.  33,  114  N.  W.  602,  79  Nebr.  32,  112 
N.  W.  321;  Richardson  Drug  Co.  v.  Plum- 
mer,  56  Nebr.  523,  76  K  W.  1086. 

New  York. —  Goldsmith  v.  Levin,  8  N.  Y. 
St.  313. 

North  Carolina. —  Whitlock  v.  Auburn 
Lumber  Co.,  145  N.  C.  120,  58  S.  E.  909,  12 
L.  R.  A.  K  S.  1214;  Frick  v.  Hilliard,  95 
N.  C.  117;  Parris  v.  Roberts,  34  N.  C.  268, 
55  Am.  Dec.  415;  Ballew  v.  Sudderth,  32 
N.  C.  176. 

North  Dakota. —  Morrison  Mfg.  Co.  v.  Fargo 
Storage,  etc.,  Co.,  16  N.  D.  256,  113  K  W. 
605. 

Pennsylvania. —  McCullough  v.  Willey,  192 
Pa.  St.  i76,  43  Atl.  999 ;  Rose  V.  Story,  1  Pa. 
St.  190,  44  Am.  Dec.  121. 

Utah. —  Freed  Furniture,  etc.,  Co.  v.  Soren- 
sen,  28  Utah  419,  79  Pac.  564,  107  Am.  St. 
Rep.  731. 

Washington. —  Page  v.  Urick,  31  Wash.  601, 
72  Pac.  454,  96  Am.  St.  Rep.  924;  Edison 
General  Electric  Co.  v.  Walter,  10  Wash.  14, 
38  Pac.  752. 

West  Virginia. —  Huffard  r.  Akers,  52 
W.  Va.  21,  43  S.  E.  124. 

United  States. —  Bierce  v.  Hutchins,  205 
U.  S.  340,  27  S.  Ct.  524,  51  L.  ed.  828;  Mish- 
awaka  Woolen  Mfg.  Co.  v.  Smith,  158  Fed. 
885;  Dunlop  v.  Mercer,  156  Fed.  545,  86 
C.  C.  A.  435;  Black  Diamond  Coal  Min.  Co. 
V.  The  H.  C.  Grady  Co.,  87  Fed.  232.  See 
also  Pontiac  Buggy  Co.  v.  Skinner,  158  Fed. 
858;  In  re  Morris,  156  Fed.  597. 

Adjustment  of  account.—  The  fact  that  the 
parties  to  a  conditional  sale  note  determined 
and  adjusted  their  accounts,  a  new  note  being 


given  for  the  balance  due,  but  containing  the 
same  reservation  of  title  and  provisions  for 
enforcement,  does  not  render  the  transaction 
an  absolute  sale  with  security  for  the  debt. 
Freed  Furniture,  etc.,  Co.  v.  Sorensen,  28 
Utah  419,  79  Pac.  564,  107  Am.  St.  Rep.  73  L 
Insertion  of  a  provision  in  the  warranty  of 
title  clause  of  a  bill  of  sale  that  the  war- 
ranty shall  not  be  in  force  until  the  purchase- 
price  is  paid  in  full  does  not  operate  to 
change  the  character  of  the  instrument,  and 
convert  it  into  a  contract  of  conditional 
sale.  Tagg  v.  Behring,  7  Pa.  Cas.  318,  10 
Atl.  782. 

Purchase  for  another. — Where  it  was  agreed 
that  A  should  purchase  some  mules  for  B, 
the  title  to  remain  in  A  until  paid  for,  and 
A  bought  the  mules,  but  a  bill  of  sale  was 
made  directly  from  the  OM^ner  to  B,  it  was 
not  a  conditional  sale  from  A  to  B,  and  A 
had  no  title  whatever  to  the  mules.  Fergu- 
son V.  Hetherington,  39  Ark.  438. 

Retention  of  title  by  agent. —  A  contract 
reciting  that  the  buj^ers  therein  had  received 
from  the  agent  of  the  seller  certain  property 
on  pajmient  of  one  hundred  and  twenty  dol- 
lars cash,  and  an  agreement  to  pay  the  bal- 
ance in  monthly  instalments,  evidenced  by 
notes,  and  providing  that  on  failure  to  pay 
either  of  the  notes,  or  an  attempt  to  remove 
or  dispose  of  the  property  without  the  con- 
sent of  the  seller's  agent,  the  agent  might 
retake  it  wherever  found,  in  which  event  all 
payments  made  thereon  should  be  retained  as 
rent  therefor,  and  that  the  title  to  the  prop- 
erty was  retained  by  the  agent  for  the  seller 
until  a  full  compliance  with  the  terms  of  the 
agreement,  is  a  conditional  sale.  Bronson  v. 
Russell,  142  Ala.  360',  37  So.  672. 

Where  the  contract  of  sale  of  a  piano 
showed  a  reservation  in  the  seller  of  a  right 
to  retake  possession  of  the  property  on  the 
buyer's  failure  to  pay  as  agreed,  it  was  in 
effect  a  reservation  of  title  in  the  seller. 
Walters  v.  Americus  Jewelry,  etc.,  Co.,  114 
Ga.  564,  40  S.  E.  803. 

The  burden  is  on  the  seller  to  show  that 
the  sale  was  conditional.  Randolph  i\  Ran- 
dolph, 3  Munf.  (Va.)  99.  See  infra,  X,  L, 
1,  c,  (VI). 

It  is  a  question  for  the  jury  whether  a  sale 
of  goods  is  absolute  or  conditional.  Sawver 
V.  Spofford,  4  Cush.  (Mass.)  5!)8 ;  Richev  r. 
Burnes,  83  Mo.  362;  H.  B.  Clatlin  Co.  r.' El- 
liott Furniture  Co.,  58  K  J.  L.  379,  34  Atl. 
259;  Crabtree  v.  Segrist,  3  N.  M.  278,  6  Pac. 
202;  Kraenier  v.  Sieburg,  2  N.  Y.  Suppl.  393. 
And  see  Creegan  r.  Robertson,  74  Hun  (N.  Y.) 
22,  26  N.  Y.  Suppl.  320. 

46.  Van  Allen  r.  Francis,  123  Cal.  474,  56 
Pac.  339;  Staunton  r.  Smith,  (Del.  1906)  65 
Atl.  593.  See  also  Crimp  r.  McCormick 
Constr.  Co.,  71  Fed.  356,  18  C.  C.  A.  70. 

47.  Fields  r.  Williams,  91  Ala.  502,  8  So. 
808;  Van  Allen  r.  Francis,  123  Cal.  474,  56 
Pac.    339 ;    Barton   i\    Groseclose,    1 1  Ida. 
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the  possession  with  a  mere  reservation  of  a  hen,  the  sale  is  not  conditional  but 
absolute.*^  The  transaction  is  not  the  less  a  conditional  sale  because  the  promise 
to  pay  is  absolute/^  or  notes  for  the  price  were  given/*'  so  long  as  they  are  not 
given  in  payment,^^  or  because,  on  default,  a  sale  of  the  property  is  to  be  made 
and  any  surplus  paid  to  the  buyer, although  this  is  regarded  as  a  strong  indica- 
tion that  an  absolute  sale  and  mortgage  back  is  intended. 

C.  Distinguished  From  Other  Transactions  —  l.  In  General.  Con- 
tracts of  conditional  sale  may  take  such  form  as  the  parties  choose  to  give  them, 
but  the  legal  aspect  must  depend  not  upon  the  name  which  the  parties  have 
applied  to  the  contract,  nor  upon  the  form  of  the  instrument,  but  upon  the  inten- 
tion as  evidenced  by  the  entire  contract.^^ 


227,  81  Pac.  023;  Black  Diamond  Coal-Min. 
Co.  V.  The  H.  C.  Grady,  87  Fed.  232. 

48.  Smith  v.  Prince,  14  Conn.  472;  Byam 
V.  Hampton,  57  Hun  (N.  Y.)  585,  10  N.  Y. 
Suppl.  372;  Frick  v.  Hilliard,  95  N.  C.  117; 
Montgomery  v.  Collins,  (Tex.  Civ.  App.  1895) 
32  S.  W.  1067;  Black  Diamond  Coal-Min. 
Co.  V.  The  H.  C.  Grady,  87  Fed.  232.  See 
also  Chicago  Cottage  Organ  Co.  v.  Crambert, 

78  Ohio  St.  149,  84  N.  E.  788;  Chamberlain 
V.  Dickey,  31  Wis.  68;  Pontiac  Buggy  Co.  v. 
Skinner,  158  Fed.  858. 

Enforcement  of  lien  upon  confirmation  of 
contract  as  absolute  sale  see  infra,  X,  L,  1,  e. 

49.  Perkins  v.  Mettler,  126  Cal.  100,  58 
Pac.  384;  Van  Allen  v.  Francis,  123  Cal. 
474,  56  Pac.  339;  Harkness  v.  Rus&ell,  118 
U.  S.  663,  7  S.  Ct.  51,  30  L.  ed.  285. 

But  in  Colorado  it  has  been  held  that  the 
feature  distinguishing  conditional  sales  is 
that  in  such  transactions  there  is  no  absolute 
obligation  to  pay  the  price  and  that  optional 
pajmient  is  essential  to  a  conditional  sale. 
Andrews  v.  Colorado  Sav.  Bank,  20  Colo.  313, 
36  Pac.  902;  Tufts  v.  Brach,  8  Colo.  App. 
33,  44  Pac.  771;  Cripple  Creek  First  Cong. 
Church  V.  Grand  Rapids  School  Furniture 
Co.,  15  Colo.  App.  46,  60  Pac.  948. 

Consideration. —  A  contract  of  conditional 
sale,  giving  the  possession  and  use  of  the 
goods  to  the  buj^er  while  title  remains  in  the 
seller  until  full  payment,  affords  a  sufficient 
consideration  for  the  buyer's  absolute  prom- 
ise to  pay  the  agreed  price.  Kilmer  v. 
Money  Weight  Scale  Co.,  36  Ind.  App.  568, 
76  N.  E.  271. 

50.  Triplett  v.  Mansur,  etc.,  Implement  Co., 
68  Ark.  230,  57  S.  W.  261,  82  Am.  St.  Rep. 
284;  Van  Allen  v.  Francis,  123  Cal.  474,  56 
Pac.  339.  See  also  McKimmie  v.  E.  E. 
Forbes  Piano  Co.,  155  Ala.  259,  46  So.  772; 
Racine  Sattley  Co.  v.  Meinen,  79  Nebr.  33, 
114  N.  W.  602,  79  Nebr.  32,  112  N.  W.  321. 

51.  Van  Alien  v.  Francis,  123  Cal.  474,  56 
Pac.  339;  Herryford  V.  Davis,  102  U.  S. 
235,  26  L.  ed.  160.  See  also  Racine-Sattley 
Co.  V.  Meinen,  79  Nebr.  33,  114  N.  W.  602, 

79  Nebr.  32,  112  N.  W.  321. 

52.  Perkins  v.  Mettler,  126  Cal.  100,  58 
Pac.  384;  Rodgers  v.  Bachman,  109  Cal.  552, 
42  Pac.  448 ;  Herbert  v.  Rhodes-Burford  Fur- 
niture Co.,  106  111.  App.  583;  Bradley 
Benson,  93  Minn.  91,  100  N.  W.  670;  Key- 
stone Mfg.  Co.  V.  Cassellius,  74  Minn.  115, 
76  N.  W.  1028.  But  see  Knowles  Loom 
Works  V.  Knowles,  (Del.  1906)  65  Atl.  26. 

[X,  B] 


Resale  of  part  of  goods  by  buyer. —  A  con- 
tract of  sale  which  provides  that  title  to  the 
property  shall  remain  in  the  seller  until  pay- 
ment of  the  price,  except  as  to  such  as  is  re- 
sold, the  proceeds  of  which  shall  at  once  be- 
come the  property  of  the  seller,  is  one  of 
conditional,  and  not  of  absolute,  sale,  and  its 
character  is  not  changed  by  a  provision  that 
in  case  of  default  the  seller  may  retake  pos- 
session of  all  the  property  unsold  and  the 
proceeds  of  that  sold,  and  that  the  latter 
shall  be  reduced  to  cash  and  applied  on  the 
purchaser's  indebtedness,  any  surplus  being 
paid  to  the  purchaser.  Monitor  Drill  €0.  v. 
Mercer,  163  Fed.  943,  90  C.  C.  A.  303,  20 
L.  R.  A.  N.  S.  1035.  Compare  Mishawaka 
Woolen  Mfg.  Co.  v.  Smith,  158  Fed.  885. 

53.  Van  Allen  v.  Francis,  123  Cal.  474,  56 
Pac.  339;  Palmer  v.  Howard,  72  Cal.  293, 
13  Pac.  858,  1  Am.  St.  Rep.  60;  Knowles 
Loom  Works. -y.  Knowles,  (Del.  1906)  65  Atl. 
26. 

54.  Sale  distinguished  from  other  trans- 
actions see  supra,  I,  D. 

Subscription  to  corporate  stock  distin- 
guished see  Corporations,  10  Cyc.  416. 

55.  California. —  Harron  v.  Wilson,  4  Cal. 
App.  488,  88  Pac.  512. 

Georgia. —  Hays  v.  Jordan,  85  Ga.  741,  11 
S.  E.  833,  9  L.  R.  A.  373. 

Kentucky. —  Greer  v.  Church,  13  Bush  430. 
See  also  Jones  v.  Jones,  112  S.  W.  650,  33 
Ky.  L.  Rep.  1036. 

Maine. —  Gross  v.  Jordan,  83  Me.  380,  22 
Atl.  250. 

Mississippi. —  Dederick  v.  Wolfe,  68  Miss. 
500,  9  So.  350,  24  Am.  St.  Rep.  283. 

Missouri. —  A.  A.  Cooper  Wagon,  etc.,  Co. 
V.  Wooldridge,  98  Mo.  App.  648,  73  S.  W. 
724. 

Nebraska. —  Racine-Sattley  Co.  v.  Meinen, 
79  Nebr.  33,  114  N.  W.  602,  79  Nebr.  32, 
112  N.  W.  321. 

New  York. —  Hughes  v.  Harlam,  166  N.  Y. 
427,  60  N.  E.  22. 

North  Dakota. —  Morrison  Mfg.  Co.  V. 
Fargo  Storage,  etc.,  Co.,  16  N,  D.  256,  113 
N.  W.  605. 

Tennessee. —  Cowan  v.  Singer  Mfg.  Co.,  92 
Tenn.  376,  21  S.  W.  663. 

United  States. —  Herryford  v.  Davis,  102 
U.  S.  235,  26  L.  ed.  160;  Hervey  v.  Rhode 
Island  Locomotive  Works,  93  U.  S.  664,  23 
L.  ed.  1003.  See  also  In  re  Morris,  156  Fed. 
597 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1324  eiseg. 
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2.  Bailment  In  General.^^  A  conditional  sale  is  to  be  distinguished  from  a 
bailment,  in  which  the  bailee  receives  possession  of  the  goods  for  a  particular 
purpose  upon  an  agreement  to  redeliver  them  to  the  bailor  after  the  purpose 
has  been  fulfilled,^^  while  in  a  conditional  sale  possession  is  delivered  upon  an 
agreement  to  sell  and  buy,  the  property  in  the  goods  to  remain  in  the  seller  until 
payment  of  the  price. 

3.  Bailment  With  Option  to  Buy.^^  A  bailment  with  an  option  on  the  part  of 
the  bailee  to  buy  is  merely  a  bailment.®^    If,  however,  the  bailment  is  coupled 


56.  Sale  distinguished  from  bailment  see 

supra,  1,  D,  4. 

57.  Baker  v.  Priebe,  59  Nebr.  597,  81  N.  W. 
609;  Rumpf  v.  Barto,  10  Wash.  382,  38  Pac. 
1129;  In  re  Angeny,  151  Fed.  959;  Union 
Stock- Yards,  etc.,  Co.  v.  Western  Land,  etc., 
Co.,  59  Fed.  49,  7  C.  C.  A.  660. 

58.  Connecticut. —  Tomlinson  V.  Roberts,  25 
Conn.  477,  68  Am.  Dec.  367. 

Kentucky. —  Vaughn  v.  Hopson,  10  Bush 
337. 

Maine. —  Bryant  v.  Crosby,  36  Me.  562,  58 
Am.  Dec.  767. 

iVew  York. —  Boon  v.  Moss,  70  N.  Y.  465. 

North  Carolina. —  Hamilton  v.  Highlands, 
144  N.  C.  279,  56  S.  E.  929. 

North  Dakota. —  Morrison  Mfg.  Co.  v. 
Fargo  Storage,  etc.,  Co.,  16  N.  D.  256,  113 
N.  W.  605. 

Pennsylvania. —  Ott  v.  Sweatman,  166  Pa. 
St.  217,  31  Atl.  102  [affirming  3  Pa.  Dist. 
573,  15  Pa.  Co.  Ct.  97] ;  Dearborn  v.  Raysor, 
132  Pa.  St.  231,  20  Atl.  690;  Forrest  v.  Nel- 
son, 108  Pa.  St.  481;  Brunswick,  etc.,  Co.  v. 
Hoover,  95  Pa.  St.  508,  40  Am.  Rep.  674; 
Stadtfeld  v.  Huntsman,  92  Pa.  St.  53,  37 
Am.  Rep.  661;  Martin  v.  Mathiot,  14  Serg. 
&  R.  214,  16  Am.  Dec.  491;  Babb  v.  Clemson, 
10  Serg.  &  R.  419,  13  Am.  Dec.  684;  Clow 
Woods,  5  Serg.  &  R.  275,  9  Am.  Dec.  346; 
Briggs  Carriage  Co.  v.  Parry  Mfg.  Co.,  30 
Pittsb.  Leg.  J.  N.  S.  95.  But  see  Patterson 
V.  Stevenson,  2  Pearson  205. 

Texas. —  Eason  v.  De  Long,  38  Tex.  Civ. 
App.  531,  86  S.  W.  347. 

Vermont. —  Page  v.  Edwards,  64  Vt.  124, 
23  Atl.  917. 

United  States. —  In  re  Tice,  139  Fed.  52. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1325. 

But  see  Whitney  v.  McConnell,  29  Mich. 
12. 

Whatever  it  may  be  called,  and  however 
hedged  about  with  conditions,  where  there  is 
a  positive  engagement  on  the  part  of  the  so- 
called  bailee  or  lessee  to  pay  a  stipulated 
sum,  upon  which  payment,  without  more,  the 
goods  are  to  be  his,  and  a  bill  of  sale  to  be 
executed  therefor,  this  is  nothing  but  a  sale, 
and  not  a  bailment,  which  the  trustee  in 
bankruptcy,  representing  creditors,  may  as- 
sert.   In  re  Morris,  156  Fed.  597. 

Agreement  to  return  —  Bailment.^A  piano 
was  delivered  by  a  dealer  to  a  customer  un- 
der a  written  agreement  for  a  definite  term 
at  a  fixed  rental,  payable  in  instalments  on 
days  certain.  The  lease  was  terminable  at 
any  time  at  the  will  of  the  lessors,  with  an 
additional  provision  that,  if  the  instalments 
of  rent  should  be  promptly  paid  as  they  be- 


came due  until  they  amounted  to  a  sum 
stated,  the  piano  should  become  the  property 
of  the  lessee.  The  lease  contained  an  ex- 
press covenant  on  the  part  of  the  lessee  to  re- 
turn the  property  to  the  lessors  on  demand. 
There  was  this  further  provision:  "AH 
payments  made  are  for  rent  and  use  of  in- 
strument and  do  not  in  any  way  apply  to 
purchase."  It  was  held  that  the  contract 
was  a  bailment,  and  not  a  conditional  sale. 
Painter  v.  Snyder,  22  Pa.  Super.  Ct. 
603. 

A  conditional  sale  may  be  converted  into  a 
bailment  on  default.  Thus  in  Wire  Book- 
Sewing  Mach.  Co.  V.  Crowell,  4  Pa.  Cas.  499, 
8  Atl.  22,  A  agreed  to  purchase  certain 
patented  machines  from  B,  aiid  gave  notes 
for  the  same,  which  he  agreed  to  pay.  B 
agreed  to  deliver  a  bill  of  sale  for  the  ma- 
chines, and  a  license  to  use  them,  upon  pay- 
ment of  the  notes  at  maturity.  In  the  mean- 
time the  machines  were  to  be  delivered  to  A, 
but  to  remain  the  property  of  B,  pending  the 
payment  of  the  notes  in  full,  and,  in  the 
event  of  default,  sums  paid  on  account  were 
to  be  treated  as  rent  for  the  machines.  C, 
a  judgment  creditor  of  A,  levied  on  the  ma- 
chines while  they  were  in  the  latter's  pos- 
session, and  subsequently  bought  them  in  at 
sherift"'s  •  sale.  It  was  held  that  this  was  a 
case  of  conditional  sale  on  credit,  followed 
by  a  delivery  of  possession,  with  a  provision 
to  convert  the  sale  into  a  bailment  if  the 
price  should  not  be  paid,  and  that  this  pro- 
vision was  not  sufficient  to  convert  the  con- 
tract into  a  bailment  ab  initio. 

Possession  on  trial  —  Bailment. —  Where 
plaintiff  entered  into  a  Written  contract  to 
sell  a  traction  engine  to  P,  in  which  it  was 
stipulated  that  the  latter,  on  the  deliver}^  of 
the  engine,  should  execute  notes  for  the  pur- 
chase-price, secured  by  a  mortgage  on  the 
engine,  and  that  title  should  not  pass  till 
such  settlement  was  concluded  and  accepted 
by  plaintiff,  and  an  agent  of  plaintift",  who 
had  no  power  to  waive  tlie  terms  of  the 
agreement,  allowed  P  to  take  possession  of 
the  engine  before  such  settlement,  for  the 
purpose  of  testing  it,  this  was  not  a  condi- 
tional sale,  but  merely  a  bailment.  Gaar  v. 
Nichols,  115  loAva  223,  88  X.  W.  382. 

59.  Sale  distinguished  from  bailment  with 
option  to  buy  see  supra,  I,  D,  4,  d. 

•60.  Alabama.— McC&ll  v.  Powell,  64  Ala. 
254. 

Connecticut. —  Lambert  Hoisting  Engine  Co. 
v.  Carmody,  79  Conn.  419,  65  Atl.  141. 

Georgia. —  Evans  v.  Napier,  111  Ga.  102, 
36  S.  E.  426. 
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with  an  agreement  by  which  the  bailee  is  bound  to  buy,  the  transaction  will  be 
deemed  a  conditional  sale.^^ 

4.  Instrument  in  Form  of  Lease  —  a.  In  General.  In  many  cases  instruments 
designated  as  and  in  the  form  of  leases,  and  usually  providing  for  the  payment 
of  rent  and  stipulating  that  in  default  of  payment  the  lessor  may  retake  the  goods, 
but  that  on  payment  the  property  in  the  goods  shall  pass  to  the  lessee,  have  been 


loioa. —  Donnelly  i".  Mitchell,  119  Iowa  432, 
93  N.  W.  369. 

Massachusetts. —  Fairbank  V.  Phelps,  22 
Pick.  535. 

Minnesota. —  Bjork  v.  Bean,  56  Minn.  244, 
57  N.  W.  657. 

Montana. —  Miles  V.  Edsall,  7  Mont.  185, 
14  Pac.  701. 

Nehraska. —  McClelland  v.  Scroggin,  35 
Nebr.  536,  53  N.  W.  469. 

Neio  York. —  Neidig  v,  Eifler,  18  Abb.  Pr. 
353. 

Pennsylvania. —  Cincinnati  Equipment  Co. 
V.  Strang,  215  Pa.  St.  475,  64  Atl.  678; 
Stiles  V.  Seaton,  200  Pa.  St.  114,  49 
Atl.  774;  Lippincott  v.  Scott,  198  Pa. 
St.  283,  47  Atl.  1115,  82  Am.  St.  Rep. 
801;  Brown  V.  Billington,  163  Pa.  St.  76, 
29  Atl.  904,  43  Am.  St.  Rep.  780;  Dit- 
man  'V.  Cottrell,  125  Pa.  St.  606,  17  Atl. 
504;  Wheeler,  etc.,  Mfg.  Co.  v.  Heil,  115  Pa. 
St.  487,  8  Atl.  616,  2  Am.  St.  Rep.  575; 
Kaut  V.  Kessler,  114  Pa.  St.  603,  7  Atl.  586; 
Edwards'  Appeal,  105  Pa.  St.  103;  Dando 
■V.  Foulds,  105  Pa.  St.  74;  Christie's  Appeal, 
85  Pa.  St.  463;  Enlow  v.  Klein,  79  Pa.  St. 
488;  Crist  V.  Kleber,  79  Pa.  St.  290;  Becker 
f.  Smith,  59  Pa.  St.  469 ;  Henry  v.  Patterson, 
57  Pa.  St.  346;  Rowe  v.  Sharp,  51  Pa.  St. 
26;  Chamberlain  v.  Smith,  44  Pa.  St.  431; 
Cope  V.  Singer  Mfg.  Co.,  1  Mona.  650;  Clark 
V.  Jack,  7  Watts  375;  Myers  v.  Harvey,  2 
Penr.  &  W.  478,  23  Am.  Dec.  60;  Wertz  v. 
H.  W.  Collender  Co.,  6  Pa.  Cas.  361,  9  Atl. 
331;  Harris  r.  Shaw,  17  Pa.  Super.  Ct.  1; 
Stimpson  Computing  Scale  Co.  v.  Schetrompf, 
13  Pa.  Super.  Ct.  377;  Lippincott  v.  Holden, 
11  Pa.  Super.  Ct.  15;  Jones  v.  Wands,  1  Pa. 
Super.  Ct.  269,  38  Wkly.  Notes  Cas.  173; 
Wieder  v.  Roeschman,  13  Pa.  Co.  Ct.  94; 
Tufts  V.  Spengler,  3  Del.  Co.  266;  Jones  v. 
Maxwell,  1  Lack.  Leg.  N.  191;  Yinger  v. 
Clark,  17  Lane.  L.  Rev.  377,  7  North.  Co. 
Rep.  298;  Heizmann  v.  Rank,  2  Woodw.  469. 
Compare  Lehigh  Co.  v.  Field,  8  Watts  &  S. 
232. 

United  States. —  Case  v.  L'Oeble,  84  Fed. 
582. 

Agreement  for  future  sale. —  Where  R,  hav- 
ing contracted  to  write  a  certain  book  for 
plaintiff  on  a  royalty,  proposed  that  plaintiff 
should  "  loan  "  him  certain  reports  to  be  used 
in  preparation  of  the  work,  which,  on  com- 
pletion of  the  work,  should  be  charged  to 
his  account  as  an  offset  to  royalties,  which 
proposal  plaintiff  accepted,  and  delivered  the 
books,  such  contract  operated  as  a  mere  loan 
or  bailment  of  the  books,  and  was  not  a  con- 
ditional sale  thereof.  Gilbert  Book  Co.  v. 
Sheridan,  114  Mo.  App.  332,  89  S.  W. 
555. 

[X,  C,  3] 


Delivery  without  payment. —  Where  pur- 
chasers of  cattle  fail  to  make  a  cash  pay- 
ment of  the  price,  as  required  by  contract, 
tlie  fact  that  they  are  permitted  to  retain 
possession  of  the  cattle,  with  the  understand- 
ing that  no  title  is  to  pass  until  payment 
shall  be  made  on  a  day  then  agreed  on, 
and  until  the  sellers  shall  execute  a  bill  of 
sale,  does  not  render  the  transaction  a  con- 
ditional sale,  but  is  a  mere  bailment. 
Farmers'  Nat.  Bank  v.  Henderson,  (Tex. 
Civ.  App.  1895)  29  S.  W.  562. 

The  rule  in  Pennsylvania  has  by  some  writers 
been  thought  to  be  peculiar,  but  it  is  in  fact 
in  strict  accord  with  the  general  rule  stated 
in  the  text,  the  peculiarity,  if  any,  arising 
from  the  application  of  the  rule.  It  must  be 
admitted  that  in  some  cases  the  facts  were 
such  that  the  transaction  would  in  some 
jurisdictions  be  regarded  as  a  conditional 
sale.  See  Dando  v.  Foulds,  105  Pa.  St.  74. 
The  effect  of  construing  these  contracts  as 
bailments  rather  than  conditional  sales  is 
to  mitigate  the  severity  of  the  rule  that  on 
a  delivery  of  goods  an  agreement  that  the 
property  shall  remain  in  the  seller  until  pay- 
ment is  void  as  against  creditors  of  the 
buyer  and  bona  fide  purchasers  from  him. 
See  Pennsylvania  cases  sited  supra  and  infra^ 
this  note. 

Where  a  contract  purports  to  be  a  letting 
of  personalty  for  hire  on  monthly  payments 
for  a  term  absolutely  fixed,  with  a  right  re- 
served to  the  lessor  to  compel  restitution  of 
the  property  on  default  of  payment  of  any 
of  the  monthly  payments,  that  the  agree- 
ment also  provides  that,  if  the  lessee  should 
be  deprived  of  the  use  of  any  of  the  prop- 
erty by  reason  of  the  assertion  of  a  title 
superior  to  that  of  the  lessor,  the  weekly 
rental  should  decrease  in  proportion  to  the 
value  of  the  articles  of  which  the  lessee 
would  be  deprived,  does  not  affect  such  con- 
tract as  one  of  bailment.  Harris  v.  Shaw, 
17  Pa.  Super.  Ct.  1. 

That  a  return  of  the  property  is  not  stipu- 
lated for  does  not  affect  the  construction  of 
the  contract  as  a  bailment.  Stiles  v.  Seaton, 
200  Pa.  St.  114,  49  Atl.  774;  Harris  v. 
Shaw,  17  Pa.  Super.  Ct.  1;  Yinger  v.  Clark, 
17  Lane.  L.  Rev.  377,  7  North.  Co.  Rep.  298. 

61.  Morgan-Gardner  Electric  Co.  v.  Brown, 
193  Pa.  St.  351,  44  Atl.  459;  Farquhar  v. 
McAlevy,  142  Pa.  St.  233,  21  Atl.  811,  24 
Am.  St.  Rep.  497;  Summerson  v.  Hicks,  134 
Pa.  St.  566,  19  Atl.  808;  Peek  v.  Heim, 
127  Pa.  St.  500,  17  Atl.  984,  14  Am.  St. 
Rep.  865;  Haak  V.  Linderman,  64  Pa.  St. 
499,  3  Am.  Rep.  612;  Rose  v.  Story,  1  Pa. 
St.  190,  44  Am.  Dec.  121;  Jenkins  v.  Eichel- 
berger,  4  Watts  (Pa.)  121,  28  Am.  Dec.  691; 
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construed  as  contracts  of  conditional  sale,^^  although  it  was  expressly  stipulated 


Price  V.  McCallister,  3  Grant  (Pa.)  248; 
Harper  v,  Hogue,  10  Pa.  Super.  Ct.  624; 
Ladley  v.  U.  S.  Express  Co.,  3  Pa.  Super. 
Ct.  149;  Kestner  v.  Keiser  Cigar  Co.,  4  Pa. 
Dist.  479,  11  Montg.  Co.  Rep.  141. 

62.  Alabama. —  Hill  v,  Townsend,  69  Ala. 
286;  Sumner  v.  Woods,  67  Ala.  139,  42  Am. 
Rep.  104. 

California. — Lundy  Furniture  Co.  v.  White, 
128  Cal.  170,  60  Pac.  759,  79  Am.  St.  Rep. 
41 ;  Parke,  etc.,  Co.  v.  White  River  Lumber 
Co.,  101  Cal.  37,  35  Pac.  442;  Hegler  v. 
Eddy,  53  Cal.  597;  Kohler  v.  Hayes,  41  Cal. 
455;  Miller  v.  Steen,  30  Cal.  402,  89  Am. 
Dec.  124. 

Colorado. —  Coors  v.  Reagan,  44  Colo.  126, 
96  Pac.  966;  Gerow  v.  Castello,  11  Colo.  560, 
19  Pac.  505,^  7  Am.  St.  Rep.  260. 

Connecticut. —  Unmack  v.  Douglass,  75 
Conn.  633,  55  Atl.  12;  Loomis  v.  Bragg,  50 
Conn.  228,  47  Am.  Rep.  638;  Hine  v.  Rob- 
erts, 48  Conn.  267,  40  Am.  Rep.  170;  Hughes 
V.  Kelly,  40  Conn.  148. 

Delaware. —  Watertown  Steam  Engine  Co. 
V.  Davis,  5  Houst.  192. 

District  of  Columbia. —  Sanders  v.  Wilson, 
19  D.  C.  555;  Bridget  V.  Cornish,  1  Mackey 
29. 

Georgia. —  Ross  v.  McDuffie,  91  Ga.  120, 
16  S.  E.  648;  Cottrell  v.  Merchants',  etc., 
Bank,  89  Ga.  508,  15  S.  E.  944;  Hays  v. 
Jordan,  85  Ga.  741,  11  S.  E.  833,  9  L.  R.  A. 
373. 

Illinois. —  Rosenbaum  v.  King,  114  111. 
App.  648. 

Indiana. —  Forrest  v.  Hamilton,  98  Ind,  91. 

Iowa. —  Singer  Sewing  Mach.  Co.  v.  Hol- 
comb,  40  Iowa  33. 

Kansas. —  Fleck  v.  Warner,  25  Kan.  492. 

Kentucky. —  Greer  v.  Church,  13  Bush  430 ; 
Three  Forks  Lumber  Co.  v.  Smith,  32  S.  W. 
167,  17  Ky.  L.  Rep.  566. 

Maine. —  Campbell  v.  Atherton,  92  Me.  66, 
42  Atl.  232;  Gross  v.  Jordan,  83  Me.  380, 
22  Atl.  250;  Gorham  v.  Holden,  79  Me.  317, 
9  Atl.  894. 

Massachusetts. — -Smith  v.  Aldrich,  180 
Mass.  367,  62  N.  E.  381;  McCarthy  v.  Hen- 
derson, 138  Mass.  310;  Bailey  v.  Hervey,  135 
Mass.  172;  Chase  v.  Ingalls,  122  Mass.  381. 

Michigan.— Wickes  v.  Hill,  115  Mich.  333, 
73  N.  W.  375. 

Mississippi. — Ham  v.  Cerniglia,  73  Miss. 
290,  18  So.  577. 

Missouri. —  Vette  v.  J.  S.  Merrell  Drug  Co., 
137  Mo.  App.  229,  117  S.  W.  666. 

New  Hampshire. —  Gerrish  v.  Clark,  64 
N.  H.  492,  13  Atl.  870. 

Neiu  Jersey. —  Cole  v.  Berry,  42  N.  J.  L. 
308,  36  Am.  Rep.  511. 

Neio  York. —  Jacob  v.  Haefelien,  54  N.  Y. 
App.  Div.  570,  66  N.  Y.  Suppl.  1007;  Camp- 
bell Printing  Press,  etc.,  Co.  v.  Oltrogge,  13 
Daly  247;  Equitable  Gen.  Providing  Co.  v. 
Eisentrager,  34  Misc.  179,  68  N.  Y.  Suppl. 
866.  See  Hoffman  v.  White  Sewing  Mach. 
Co.,  123  N.  Y.  App.  Div.  166,  108  N.  Y. 
Suppl.  253. 
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North  Carolina. —  Thomas  i\  Cooksey,  130 
N.  C.  148,  41  S.  E.  2;  Wilcox  v.  Cherry, 
123  N.  C.  79,  31  S.  E.  369;  Singer  Mfg.  Co. 
V.  Gray,  121  N.  C.  168,  28  S.  E.  257;  Bar- 
rington  v.  Skinner,  117  N.  C.  47,  23  S.  E. 
90;  Clark  v.  Hill,  117  N.  C.  11,  23  S.  E.  91, 
57  Am.  St.  Rep.  574;  Crinkley  v.  Egerton, 
113  N.  C.  444,  18  S.  E.  669;  A.  D.  Puffer, 
etc.,  Mfg.  Co.  V.  Lucas,  112  N.  C.  377,  17 
S.  E.  174,  19  L.  R.  A.  682  [distinguishing 
A.  D.  Puffer,  etc.,  Mfg.  Co.  v.  Baker,  104 
N.  C.  148,  10  S.  E.  254]. 

0/ito.— Sage  V.  Sleutz,  23  Ohio  St.  1. 

Oregon. —  Singer  Mfg.  Co.  v.  Graham, 
8  Oreg.  17,  34  Am.  Rep.  572. 

Pennsylvania. —  Kelly  Springfield  Road 
Roller  Co.  v.  Spyker,  215  Pa.  St.  332,  64 
Atl.  546;  Morgan-Gardner  Electric  Co.  v. 
Brown,  193  Pa.  St.  351,  44  Atl.  459;  Price 
V.  McCallister,  3  Grant  248. 

Rhode  Island. —  Carpenter  v.  Scott,  13 
R.  I.  477. 

South  Dakota. —  Pringle  v.  Canfield,  19 
S.  D.  506,  104  N.  W.  223. 

Tennessee. —  Cowan  v.  Singer  Mfg.  Co.,  92 
Tenn.  376,  21  S.  W.  663;  Meagher  v.  Hoi- 
lenberg,  9  Lea  392;  Singer  Mfg.  Co.  v.  Cole, 
4  Lea  439,  40  Am.  Rep.  20. 

Vermont. —  Nye  v.  Daniels,  75  Vt.  81,  53 
Atl.  150;  Collender  Co.  v.  Marshall,  57  Vt. 
232;  Matthews  v.  Lucia,  55  Vt.  308;  Whit- 
comb  V.  Woodworth,  54  Vt.  544;  Bradley  v. 
Arnold,  16  Vt.  382. 

Washington. —  Kidder  v.  Wittler-Corbin 
Mach.  Co.,  38  Wash.  179,  80  Pac.  301; 
Quinn  v.  Parke,  etc.,  Mach.  Co.,  5  Wash. 
276,  31  Pac.  866;  De  Saint  Germain  v. 
Wind,  3  Wash.  Terr.  189,  13  Pac.  753. 

West  Virginia. —  Baldwin  v.  Van  Wagner, 
33  W.  Va.  293,  10  S.  E.  716;  McGinnis  v. 
Savage,  29  W.  Va.  362,  1  S.  E.  746. 

United  States. —  In  re  Morris,  156  Fed. 
597;  Manson  v.  Dayton,  153  Fed.  258,  82 
C.  C.  A.  588;  Unitype  Co.  v.  Long,  143 
Fed.  315,  74  C.  C.  A.  453  [affirming  136 
Fed.  989];  Metropolitan  Trust  Co.  v.  Rail- 
road Equipment  Co.,  108  Fed.  913,  48 
C.  C.  A.  135 ;  Kentucky  Contracting,  etc., 
Co.  V.  Continental  Trust  Co.,  108  Fed.  1, 
47  C.  C.  A.  143 ;  Pittsburgh  Locomotive, 
etc.,  Works  v.  Keokuk  State  Nat.  Bank,  19 
Fed.  Cas.  No.  11,198,  12  Alb.  L.  J.  (N.  Y.) 
280,  1  N.  Y.  Wkly.  Dig.  332. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  1327- 
1331. 

Lease  with  privilege  of  purchase. —  Where 
a  party  buys  cattle,  and  has  the  bill  of  sale 
made  out  in  his  own  name,  and  leases  the 
cattle  to  another  at  a  certain  rent,  with  the 
understanding  that  the  tenant  may  purchase 
the  same  at  any  time  during  the  hiring  at 
a  certain  price,  by  paying  the  difference  be- 
tween the  rent  paid  and  the  price,  title  mean- 
while to  remain  in  vendor,  the  transaction 
is  a  lease  with  privilege  of  purchase.  Miles 
V.  Edsall.  7  Mont.  185,  14  Pac.  701.  See 
also  Sumner  v.  Cottey,  71  Mo.  121;  Neidig 
V.  Eifler,  18  Abb.  Pr.^  (N.  Y.)  353;  Otis  v. 
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that  the  contract  should  not  be  regarded  as  a  sale.^^  Especially  will  this  con- 
struction be  given  to  the  contract  where  the  form  of  the  agreement  was  adopted 
merely  to  evade  the  statute  relating  to  conditional  sales. Usually  the  rent 
reserved  is  for  greater  than  the  fair  rental  value  of  the  goods  and  the  sum  of 
the  instalments  equals  the  value  or  agreed  price. In  some  cases,  however,  simi- 
lar instruments  containing  an  option  on  the  part  of  the  lessee  to  buy  have  been 
construed  as  leases.®^ 

b.  As  Sale  Subject  to  Defeasance.  In  a  few  jurisdictions  instruments  desig- 
ignated  as  leases  and  in  the  form  of  the  instruments  described  above  have  been 
construed  to  be  sales  subject  to  be  defeated  by  a  non-performance  of  the  condi- 
tion —  that  is,  present  sales  with  a  right  of  rescission  on  the  part  of  the  seller  in 
case  the  buyer  should  fail  to  perform  the  condition.''^ 

e.  As  Chattel  Mortgage.  In  some  cases  instruments  similar  in  character  to 
those  referred  to  in  the  preceding  paragraph  have  been  construed  to  be  absolute 


Wood,  3  Wend.  (N.  Y.)  498;  Ludden,  etc., 
Southern  Music  House  v.  Dusenbury,  27 
S.  C.  464,  4  S.  E.  60;  Braun  v.  Wisconsin 
Rendering  Co.,  92  Wis.  245,  66  N.  W. 
196. 

A  contract  with  a  dealer  in  safes,  providing 
that  a  safe  should  be  placed  in  the  posses- 
sion  of  the  other  party,  who  should  pay 
"rent"  therefor  in  six  equal  monthly  instal- 
ments; that  if  this  should  be  done  the  man- 
ufacturer would  sell  the  safe  for  one  dollar; 
that  if  default  should  be  made  in  payment 
the  manufacturer  might  terminate  the  lease, 
retake  the  safe,  and  retain  the  rent  paid; 
and  that  the  other  party  should  keep  the 
safe  insured  was  a  conditional  sale,  and 
not  a  lease.  Herring-Marvin  Co.  v.  Smith, 
43  Oreg.  315,  72  Pac.  704,  73  Pac.  340. 

Sale  with  provision  for  lease  on  default. — 
In  Meagher  v.  Hollenberg,  9  Lea  (Tenn. ) 
392,  A  contracted  with  B  for  the  purchase 
of  a  piano,  to  be  paid  for  in  monthly  instal- 
ments of  a  certain  sum,  or,  in  case  of  larger 
payments  within  a  certain  time,  a  deduction 
of  ten  per  cent  in  the  price  to  be  made,  the 
title  to  remain  in  B  until  it  was  wholly  paid 
for,  with  the  right  to  resume  possession  in 
case  of  default  in  any  payment,  in  which 
ease  the  payments  made  should  be  in  full 
for  the  use  thereof  at  the  rate  of  the  monthly 
instalments,  and  it  was  held  that  the  con- 
tracts for  purchase  and  rent  were  incon- 
sistent with  each  other,  and  therefore  the 
provision  as  to  rent  miust  be  construed  as 
conditional  upon  an  election  to  avoid  the 
contract  of  sale. 

An  acknowledgment  that  the  property  is 
leased  cannot  avail  to  convert  a  sale  absolute 
in  fact  into  a  conditional  sale  as  against  a 
hona  fide  purchaser.  Hintermister  v.  Lane, 
27  Hun  (N.  Y.)  497. 

It  is  a  question  of  law  for  the  court  to 
determine  whether  a  particular  instrument 
is  a  lease  or  a  conditional  sale.  Rosenbaum 
V  King,  114  111.  App.  648. 

63.  Gerow  v.  Castello,  11  Colo.  560,  19  Pac. 
505,  7  Am.  St.  Rep.  260;  In  re  Morris,  156 
Fed.  597.  In  Hervey  v.  Rhode  Island  Loco- 
motive Works,  93  U.  S.  672,  23  L.  ed.  1003, 
it  was  said  that  the  transaction  was  not 
changed  because  it  assumed  the  form  of  a 
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lease,  or  because  it  was  given  that  name  by 
the  parties. 

It  is  a  mere  subterfuge  to  call  such  a  trans- 
action a  lease.  Murch  v.  Wright,  46  111. 
487,  95  Am.  Dec.  455. 

64.  Vette  v.  J.  S.  Merrell  Drug  Co.,  137 
Mo.  App.  229,  117  S.  W.  666;  Campbell 
Printing  Press,  etc.,  Co.  v.  Oltrogge,  13  Daly 
(N.  Y.)  247. 

65.  See  cases  cited  supra,  note  62. 

A  transaction  in  form  a  lease  of  an  or^an 
for  a  year,  the  amount  of  rent  reserved  being 
equal  to  the  value  of  the  organ,  will  be 
treated  as  a  conditional  sale,  and,  not  being 
recorded,  and  the  organ  being  in  the  pos- 
session of  the  lessee  or  vendee,  and  there 
being  nothing  to  put  an  attaching  officer 
upon  inquiry,  it  may  be  attached  as  the 
property  of  such  vendee.  Whitcomb  v. 
Woodworth,  54  Vt.  544. 

66.  Lambert  Hoisting  Engine  Co.  v.  Car- 
mody,  79  Conn.  419,  65  Atl.  141;  Ludden, 
etc.,  Southern  Music  House  v.  Hornsby,  45 
S.  C.  Ill,  22  S.  E.  781  [distinguishing 
Singer  Mfg.  Co.  v.  Smith,  40  S.  C.  529,  19 
S.  E.  132,  42  Am.  St.  Rep.  897];  Ludden, 
etc.,  Southern  Music  House  v.  Dusenbury,  27 
S.  C.  464,  14  S.  E.  60. 

Lease  without  provision  for  purchase. — An 
instrument  in  the  form  of  a  lease,  transfer- 
ring personal  property  for  a  fixed  term,  re- 
serving a  rent,  with  a  provision  for  the  re- 
turn of  the  property  at  the  end  of  the  term, 
or  sooner,  on  failure  to  comply  with  the 
requirements  contained  therein,  is  not  a 
contract  for  conditional  sale  of  goods. 
Singer  Mfg.  Co.  v.  Wolff,  70  N.  J.  L.  127, 
56  Atl.  147. 

67.  Murch  v.  Wright,  46  111.  487,  95  Am. 
Dec.  455.  Compare  Lucas  v.  Campbell,  88 
111.  447.  The  Illinois  cases  are  cited  with 
approval  in  Gerow  v.  Castello,  11  Colo.  560, 
19  Pac.  505,  7  Am.  St.  Rep.  260.  And  the 
rule  seems  to  have  been  applied  in  early 
cases  in  Massachusetts.  Newhall  v.  Kings- 
bury, 131  Mass.  445;  Day  v.  Bassett,  102 
Mass.  445 ;  Vincent  V.  Cornell,  13  Pick. 
(Mass.)  294,  23  Am.  Dec.  683.  See  also 
Currier  V.  Knapp,  117  Mass.  324.  But  see 
McCarthy  v.  Henderson,  138  Mass.  310; 
Bailey  v.  Hervey,  135  Mass.  172^ 
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transfers  with  a  reservation  of  a  lien  to  secure  the  purchase-price  and  in  effect 
chattel  mortgages. 

5.  Chattel  Mortgage/^  If  goods  are  delivered  to  the  buyer  under  an  agree- 
ment whereby  the  property  in  the  goods  is  transferred  with  a  reservation  of  a  lien 
to  secure  the  purchase-price  the  transaction  is  a  mortgage. '^'^  But  if  the  goods  are 
delivered  under  an  agreement  by  virtue  of  which  there  is  no  conveyance  of  title, 
but  the  property  in  the  goods  is  to  remain  in  the  seller  until  payment  of  the  price, 
the  transaction  is  not  a  mortgage  but  a  conditional  sale.'^^    Generally  the  ques- 


68.  Greer  v.  Church,  13  Bush  (Ky.)  430; 
Three  Forks  Lumber  Co.  v.  Smith,  32  S.  W. 
167,  17  Ky.  L.  Rep.  566;  Singer  Mfg.  Co.  v. 
Smith,  40  S.  C.  529,  19  S.  E.  132,  42  Am. 
St.  Rep.  897.  See  also  Palmer  v.  Howard, 
72  Cal.  293,.  13  Pac.  858,  1  Am.  St.  Rep.  60; 
Knittel  v.  Cushing,  57  Tex.  354,  49  Am.  Rep. 
598. 

In  the  leading  case  of  Herryford  v.  Davis, 
102  U.  S.  235,  26  L.  ed.  160,  a  contract  be- 
tween a  car  manufacturing  company  and  a 
railroad  company,  whereby  the  former  agreed 
to  loan  to  the  latter  certain  cars  to  be  used 
on  its  road  "  for  hire,"  recited  that  the  car 
company  had  received  from  the  railroad  com- 
pany its  notes,  together  with  bonds  of  the 
company  as  collateral;  that  the  car  com- 
pany was  to  hold  the  notes  as  collateral 
security,  collect  them,  and  hold  the  proceeds 
for  the  safe  return  of  the  cars,  the  railroad 
company  having  the  right  to  purchase  the 
cars  at  any  time  during  the  term  on  paying 
the  face  of  the  notes;  that  until  such  pay- 
ment was  made  in  full  the  railroad  company 
should  have  no  right  to  the  cars,  except  as 
to  their  use  for  hire,  and  they  should  re- 
main the  property  of  the  car  company,  to  be 
redelivered  to  the  car  company  in  default  of 
payment  of  the  notes;  that,  in  event  of  such 
default  and  the  election  by  the  car  company 
to  take  the  cars,  the  sums  collected  on  the 
notes  should  be  retained  by  it  for  its  own 
use,  together  with  such  sum  to  be  realized 
from  the  sale  of  the  cars  as  might  be  needed 
to  make  up  the  deficiency,  the  railroad  com- 
pany to  receive  the  balance,  if  any;  and 
that  on  payment  by  the  latter  of  the  notes 
the .  cars  were  to  belong  to  it,  and  the  car 
company  should  give  a  bill  of  sale  thereof. 
The  cars  having  been  delivered  to  the  rail- 
road company  and  levied  on  by  a  judgment 
creditor  of  such  company  it  was  held  that 
the  contract  was  not  a  bailment  or  a  con- 
ditional sale,  but  a  mortgage. 

69.  Sale  distinguished  from  chattel  mort- 
gage see  supra,  I,  D,  5.  See  also  Chattel 
Mortgages,  6  Cyc.  993. 

70.  Alabama. —  Barnhill  v.  Howard,  104 
Ala.  412,  16  So.  1. 

Kansas. —  Osborne  v.  Connor,  4  Kan.  App. 
609,  46  Pac.  327. 

Kentucky. —  Jones  V.  Jones,  112  S.  W.  650, 
33  Ky.  L.  Rep.  1036. 

North  Carolina. — Frick  v.  Hilliard,  95 
N.  C.  117. 

Ohio. —  Chicago  Cottage  Organ  Co.  v. 
Crambert,  78  Ohio  St.  149,  84  N.  E.  788; 
Chicago  Cottage  Organ  Co.  v.  Biggs,  22  Ohio 
Cir.  Ct.  392,  12  Ohio  Cir.  Dec.  497. 


United  States. —  Herryford  v.  Davis,  102 
U.  S.  235,  26  L.  ed.  160. 

Under  the  law  of  Kentucky,  a  contract  by 
which  a  bankrupt  borrowed  certain  machinery 
from  claimant  under  a  written  agreement 
reserving  title  in  the  claimant  until  the  bank- 
rupt paid  certain  prices  specified  therefor, 
etc.,  operated  as  an  absolute  sale  of  the 
machinery  to  the  bankrupt,  with  a  chattel 
mortgage  back  to  secure  the  price.  In  re 
Ducker,  134  Fed.  43,  67  C.  C.  A.  117  [affirm- 
ing 133  Fed.  771]. 

One  transaction. —  The  fact  that  the  sale 
and  the  giving  of  the  chattel  mortgage  were 
one  transaction,  occurring  at  the  same  time, 
will  not  tend  to  show  that  the  sale  was  con- 
ditional. Chicago  Cottage  Organ  Co.  v. 
Biggs,  22  Ohio  Cir.  Ct.  392,  12  Ohio  Cir. 
Dec.  497. 

Construction  of  contract. —  An  error  of  the 
court  in  construing  a  contract  under  which 
the  possession  of  personal  property  was 
transferred,  as  a  mortgage,  instead  of  as  a 
lease  or  conditional  sale,  is  not  ground  for 
reversal,  where  it  authorized  plaintiff  on 
default  to  take,  immediate  possession,  with  or 
without  notice,  and  defendant  could  not  have 
been  prejudiced  by  such  misconstruction,  and 
the  relief  decreed  to  plaintiff.  Abacock  v. 
St.  Louis-  Type  Foundry,  59  Tex.  514. 

71.  Alabama. —  Bingham  v.  Vandergrift,  93 
Ala.  283,  9  So.  280;  Sumner  v.  Woods,  67 
Ala.  139,  42  Am.  Rep.  104;  Sumner  V. 
Woods,  52  Ala.  94. 

Colorado. —  Gerow  v.  Castello,  11  Colo.  560, 
19  Pac.  505,  7  Am.  St.  Rep.  260. 

Connecticut. —  Roberts  v.  Norton,  66  Conn. 
1,  33  Atl.  532. 

Georgia. —  Smith  v.  De  Vaughn,  82  Ga. 
574,  9  S.  E.  425;  Gait  v.  Jackson,  9  Ga. 
151. 

Illinois. —  Gilbert  v.  National  Cash  Regis- 
ter Co.,  176  111.  288,  52  N.  E.  22  [reversing 
67  111.  App.  606] ;  Tufts  r.  Koumoungis,  73 
111.  App.  210;  People  v.  Kirkpatrick,  69  111. 
App.  207. 

Indiana. —  Dunbar  v.  Rawles,  28  Ind.  225, 
92  Am.  Dec.  311;  Plummer  v.  Shirley,  16 
Ind.  380. 

Iowa. —  National  Cash  Register  Co.  v. 
Zangs,  127  Iowa  710.  104  N.  W.  360. 

Massachusetts. —  Nichols  v.  Ashton,  155 
Mass.  205,  29  N.  E.  519;  Blanchard  v.  Cooke, 
144  Mass.  207,  11  N.  E.  83. 

Michigan. —  American  Harrow  Co.  v.  Devo, 
134  Mich.  639,  96  N.  W.  1055. 

Nebraska. —  McCormick  Harvesting  ]Mach. 
Co.  V.  Mills,  64  Nobr.  166,  89  N.  W.  621. 

New    York. —  Tompkins    v.    Fonda  Glove 
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tion  whether  the  transaction  is  a  conditional  sale  or  a  mortgage  is  one  of  intent 
of  the  parties  to  be  determined  from  a  consideration  of  all  the  provisions  of  the 
contract/^  and  in  some  cases  contracts  of  conditional  sale  have  been  held  to  be 
chattel  mortgages  within  statutes  requiring  chattel  mortgages  to  be  recorded.'^ 


Lining  Co.,  188  N.  Y.  251,  80  N.  E.  933 
{reversing  105  N.  Y.  App.  Div.  637,  93  N.  Y. 
Suppl.  1149];  Coman  v.  Lakey,  80  N.  Y. 
345;  Nash  V.  Weaver,  23  Hun  513;  Grant  V. 
Skinner,  21  Barb.  581;  Brewster  v.  Baker, 
20  Barb.  364  {reversing  16  Barb.  613]. 

North  Carolina. —  Pate  v.  Oliver,  104  N.  C. 
458,  10  S.  E.  709;  Vasser  v.  Buxton,  86 
N.  C.  335;  Clayton  v.  Hester,  80  N.  C.  275; 
Parris  v.  Koberts,  34  N.  C.  268,  55  Am.  Dec. 
415;  Ballew  v.  Sudderth,  32  N.  C.  176;  Elli- 
son V.  Jones,  26  N.  C.  48. 

Texas. —  Dunn  v.  Elser,  2  Tex.  App.  Civ. 
Cas.  §  720. 

Vermont. —  Rowan  v.  Union  Arms  Co.,  36 
Vt.  124. 

Virgifiia. —  McComb  v.  Donald,  82  Va.  903, 
5  S.  E.  558. 

West  Virginia. —  McComb  l*.  Donald,  82 
Va.  903,  5  S.  E.  558;  McGinnis  v.  Savage, 
29  W.  Va.  362,  1  S.  E.  746. 

Wisconsin. —  Wadleigh  v.  Buckingham,  80 
Wis.  230,  49  N.  W.  745;  W.  W.  Kimball  Co. 
V.  Mellon,  80  Wis.  133,  48  N.  W.  1100. 

Wyoming. —  Studebaker  Bros.  Co.  v.  Mau, 
14  Wyo.  68,  80  Pac.  151,  82  Pac.  2. 

United  States. —  Harkness  v.  Russell,  118 
U.  S.  663,  7  S.  Ct.  51,  30  L.  ed.  285  {ajfirm- 
ing  4  Utah  197,  7  Pac.  865],  where  goods 
were  delivered  to  a  person  and  he  gave  notes 
in  payment  therefor,  in  which  it  was  stipu- 
lated that  title  should  not  pass  until  the 
notes  and  interest  were  paid ;  that  the  vendor 
might  take  back  the  property  whenever  he 
deemed  himself  unsafe ;  and  that,  if  he  did 
not  take  it  back,  he  might  sell  it,  or,  with- 
out sale,  indorse  its  true  value  on  the  note, 
in  which  case  the  vendee  should  pay  the 
balance  as  damages  and  rental  for  the  goods. 
It  was  held  that  the  transaction  was  not 
a  mortgage,  but  a  conditional  sale.  See  also 
In  re  Newton,  153  Fed.  841,  83  C.  C.  A.  23; 
The  Marina,  19  Fed.  760. 

See  43  Cent.  Dig.  tit.  "iSales,"  §§  1332, 
1333. 

Allegations  in  pleading.— Where  an  instru- 
ment is  in  form  a  conditional  sale,  and  al- 
leged in  a  bill  to  enforce  it  to  be  a  condi- 
tional sale,  it  will  not,  on  demurrer,  be  held 
a  mortgage;  and,  if  circumstances  making 
it  in  fact  a  mortgage  do  not  appear  from 
the  bill,  they  must  be  set  up  by  plea  or 
answer.  Smith  v.  Hope,  47  Fla.  295,  35 
So.  865. 

72.  California. —  Palmer  V.  Howard,  72  Cal. 
293,  13  Pac.  858,  1  Am.  St.  Rep.  60,  holding 
that  as  against  a  bona  fide  mortgagee  of 
the  purchaser,  provisions  in  a  contract  of 
sale  that  the  property  is  borrowed,  and  that 
the  title  is  to  remain  in  the  seller  until  the 
price  is  paid,  are  ineffectual  to  constitute  the 
transaction  an  executory  contract  of  sale, 
where  the  possession  is  delivered  and  the 
promise  to  pay  is  absolute,  and  where,  under 
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the  contract,  the  seller  is  bound  upon  de- 
fault, on  repossessing  himself  of  the  prop- 
erty, to  resell  it,  and  to  account  to  the 
purchaser  for  the  proceeds  in  excess  of  the 
contract  price  and  expenses. 

Florida. —  Smith  v.  Hope,  47  Fla.  295,  35 
So.  865. 

Louisiana. —  Watson  v.  James,  15  La.  Ann. 
386. 

Michigan. —  Damm  v.  Mason,  98  Mich.  237, 
57  N.  W.  123. 

Minnesota. —  Berlin  Mach.  Works  v.  Se- 
curity Trust  Co.,  60  Minn.  161,  61  N.  W. 
1131. 

South  Carolina. —  Perkins  v.  Loan,  etc.. 
Bank,  43  S.  C.  39,  20  S.  E.  759;  Talbott  v. 
Sandifer,  27  S.  C.  624,  4  S.  E.  152. 

Wisconsin. —  Strong  V.  Hoskin,  85  Wis. 
497,  55  N.  W.  852. 

United  States. —  Beardsley  V.  Beardsley, 
138  U.  S.  262,  11  S.  Ct.  318,  34  L.  ed.  928, 
holding  that  a  contract  reading,  "  I  hold  of 
the  stock  of  the  .  .  .  railway  company  thirty- 
three  thousand  two  hundred  and  fifty  dol- 
lars or  one  thousand  three  hundred  and  fifty 
shares,  which  is  sold  to  .  .  .  and  which, 
though  standing  in  my  name,  belongs  to 
him,  subject  to  a  payment  of  eight  thousand 
dollars,"  is  an  executed  contract,  by  which 
the  ownership  passes  to  the  purchaser,  with 
a  reservation  of  title  in  the  seller  as  security 
for  the  purchase-money. 

Illustration. —  A  contract  for  the  purchase 
of  machinery  and  mill  equipment  provided 
that  the  title  to  the  machinery  and  equip- 
ment should  remain  in  the  seller  until  pay- 
ment of  the  price;  that  failure  to  execute 
notes  and  deliver  the  same  as  provided  in 
the  contract,  or  to  pay  any  of  the  amount 
specified  at  maturity,  should  entitle  the 
seller  to  take  possession  of  the  machinery 
and  other  property  named,  and  sell  it  by 
private  or  public  sale  after  thirty  days'  ad- 
vertisement, without  process  ol  law,  and 
retain  any  balance  unpaid,  together  with 
interest,  traveling  expenses,  and  attorney's 
and  other  fees  connected  with  collection,  and 
pay  the  buyers  any  surplus,  and  collect  from 
them  any  deficiency.  It  was  held  that  such 
contract  was  not  a  conditional  sale,  but  at 
most  an  equitable  mortgage.  D,  A.  Tomp- 
kins Co.  V.  Monticello  Cotton  Oil  Co.,  137 
Fed.  625. 

Parol  evidence  is  admissible  to  show  that 
an  instrument  on  its  face  a  conditional  sale 
is  in  fact  a  mortgage.  Hudson  v.  Wilkinson, 
45  Tex.  444;  Fowler  v.  Stoneum,  11  Tex. 
478,  62  Am.  Dec.  490;  Morgan  v.  Shinn,  15 
Wall.  (U.  S.)  105,  21  L.  ed.  87.  In  Ala- 
bama such  evidence  is  admissible  in  equity 
but  not  in  an  action  at  law.  Bates  v. 
Crowell,  122  Ala.  611,  25  So.  217. 

73.  Colorado  Sav.  Bank  v.  Metropolitan 
Theater   Co.,    (Colo.    1894)    36   Pac.  902; 
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In  some  states  all  reservations  of  title  intended  as  security  for  the  purchase-price 
are  by  judicial  decision  or  statute  declared  to  be  chattel  mortgages/*  and  of  course 
if  the  transaction  is  clearly  intended  merely  to  secure  a  debt  the  contract  must  be 
construed  to  be  a  mortgage  and  not  a  conditional  sale.'^ 

6.  PledgeJ^  a  conditional  sale  is  to  be  distinguished  from  a  pledge  which  is 
a  bailment  to  secure  payment  of  a  debt  or  the  performance  of  some  other  act.'^^ 

?•  Consignment  For  Sale  or  Other  Agency.  Where  goods  are  delivered  by  one 
person  to  another  to  sell  on  behalf  of  the  former,  the  transaction  is  an  agency  to 
sell  or  consignment  for  sale.'^*  But  if  from  the  whole  agreement,  however  desig- 
nated, it  appears  that  it  is  the  intention  of  the  parties  that  the  property  in  the 


Andrews  v.  Colorado  Savings  Bank,  (Colo. 
1894)  36  Pac.  902;  Harling  v.  Creech,  88 
Tex.  300,  31  S.  W.  357;  Garretson  v.  De 
Poyster,  (Tex.  1890)  16  S.  W.  106;  Clark  v. 
West  Pub.  Co.,  (Tex.  Civ.  App.  1894)  26 
S.  W.  527;  Hart  v.  Barney,  etc.,  Mfg.  Co., 
7  Fed.  543. 

Applicability  of  chattel  mortgage  provisions 
to  conditional  sales  see  infra,  X,  J,  4,  a. 

74.  Clark  v.  Bright,  30  Colo.  199,  69  Pac. 
506;  Tufts  v.  Beach,  8  Colo.  App.  33,  44 
Pac.  771;  Fairbanks  v.  Baskett,  98  Mo.  App. 
53,  71  S.  W.  1113;  Perkins  v.  Loan,  etc., 
Bank,  43  S.  C.  39,  20  S.  E.  759;  Herring  v. 
Cannon,  21  S.  C.  212,  53  Am.  Rep.  661; 
Straub  V.  Screven,  19  S.  C.  445;  Talmadge 
V.  Oliver,  14  S.  C.  522;  Key  v.  Brown,  67 
Tex.  300,  3  S.  W.  443;  Hall  V.  Keating  Im- 
plement, etc.,  Co.,  33  Tex.  Civ.  App.  526, 
77  S.  W.  1054;  Parlin,  etc.,  Co.  v.  Davis, 
(Tex.  Civ.  App.  1903)  74  S.  W.  951;  Clark 
V.  West  Pub.  Co.,  (Tex.  Civ.  App.  1894)  26 
S.  W,  527.  And  see  Baldwin  v.  Crow, 
86  Ky.  679,  7  S.  W.  146,  8  Ky.  L.  Rep. 
836. 

Question  for  jury. —  Where,  in  conversion 
by  a  seller  against  a  mortgagee  of  the 
buyer,  the  evidence  showed  that  the  sale  was 
on  condition  that  the  buyer  should  pay  a 
sum  in  cash  and  execute  his  note  for  the 
balance,  that  this  was  never  done,  that  the 
buyer  remained  in  possession  for  two  years, 
and  had  performed  work  in  value  to  liqui- 
date the  purchase-price,  the  question  whether 
the  transaction  was  a  conditional  sale,  or 
whether  the  seller  sold  the  property  and 
reserved  title  as  security  for  payment  of  the 
price,  was  a  question  for  the  jury.  Slayton 
V.  Horsey,  (Tex.  Civ.  App.  1906)  91  S.  W. 
799. 

75.  Alabama. — Williamson  v.  Culpepper,  16 
Ala.  211,  50  Am.  Dec.  175. 

Indiana. —  Plummer  v.  Shirley,  16  Ind. 
380. 

Kentucky. —  Baldwin  v.  Crow,  86  Ky.  679, 
7  S.  W.  146,  8  Ky.  L.  Rep.  836. 

Missouri. —  Kollock  v.  Emmert,  43  Mo. 
App.  566. 

New  York. —  See  Hughes  v.  Harlam,  166 
N.  Y.  427,  60  N.  E.  22,  holding  that  where 
by  a  written  agreement  the  owner  of  person- 
alty transfers  it  subject  to  the  condition 
that,  if  he  paid  the  amount  of  a  certain 
note,  tlie  transfer  should  be  null  and  void, 
but  that,  in  the  event  of  his  death  before 
payment,  the  transfer   should   be  uncondi- 


tional and  absolute,  such  agreement  is  a 
mortgage,  and  not  a  conditional  sale. 

Texas. —  Thomipson  V.  Terry,  3  Tex.  App. 
Civ.  Cas.  §  28. 

Washington. —  Sayward  v.  Nunan,  6  Wash. 
87,  32  Pac.  1022. 

Wisconsin. —  Strong  v.  Hoskin,  85  Wis. 
497,  55  N  W.  852;  Musgat  v.  Pumpelly,  46 
Wis.  660,  1  N.  W.  410. 

A  feature  essential  to  a  chattel  mortgage  is 
an  intent  to  secure,  and  the  existence  of  this 
intent  is  not  implied  in  a  provision  that  a 
bill  of  sale  shall  be  void  if  the  grantor  shall 
pay  a  certain  sum  of  money  by  a  certain 
day.    Smith  v.  Hope,  47  Fla.  295,  35  So.  865. 

76.  Sale  distinguished  from  pledge  see 
supra,  I,  D,  4,  e. 

77.  Smith  v.  49  &  56  Quartz  Min.  Co.,  14 
Cal.  242;  Kessler  v.  Manhein,  114  La.  619, 
38  So.  473;  Marshall  v.  Williams,  3  N.  C. 
405;  Luckett  v.  Townsend,  3  Tex.  119,  49 
Am.  Dee.  723. 

78.  Connecticut. —  Harris  v.  Coe,  71  Conn. 
157,  41  Atl.  552. 

Georgia. — Augusta  Nat.  Bank  v.  Goodyear, 
90  Ga.  711,  16  S.  E.  962. 

Iowa. —  Bayliss  v.  Davis,  47  Iowa  340; 
Crooker  v.  Brown,  40  Iowa  144. 

Kansas. —  Renoe  v.  Western  Star  Milling 
Co.,  53  Kan.  255,  36  Pac.  329. 

Kentucky. —  Kugler  v.  Rouss,  64  S.  W. 
627,  23  Ky.  L.  Rep.  979. 

Maine. —  Richardson  Mfg.  Co.  V.  Brooks, 
95  Me.  146,  49  Atl.  672. 

Maryland. —  B.  F.  Sturtevant  Co.  V.  Cum- 
berland, 106  Md.  587,  68  Atl.  351. 

Minnesota. —  Cortland  Wagon  Co.  v. 
Sharvy,  52  Minn.  216,  53  N.  W\  1147. 

Missouri. —  Peet  V.  Spencer,  90  Mo.  384, 
2  S.  W.  434;  Thompson  v.  Massey,  76  Mo. 
App.  197 ;  Ferd  Heim  Brewing  Co*  v.  Linek, 
51  Mo.  App.  478. 

North  Carolina. —  Lance  v.  Butler,  135 
N.  C.  419,  47  S.  E.  488. 

Pennsylvania. —  Bridgeport  Organ  Co.  v. 
Guldin,  3  Pa.  Dist.  649. 

Texas. —  Fairbanks  v.  Simpson,  (Civ.  App. 
1894)  28  S.  W.  128. 

United  States. —  Butler  Bros.  Shoe  Co.  r. 
U.  S.  Rubber  Co.,  156  Fed.  1.  84  C.  C.  A.  167; 
In  re  Columbus  Bugor^'  Co.,  143  Fed,  859.  74 
C.  C.  A.  611;  John^  Deere  Plow  Co.  r.  Me- 
David,  137  Fed.  802,  70  C.  C.  A.  422;  ///  re 
Flanders,  134  Fed.  560.  67  C.  C.  A.  484;  In 
re  Gait,  120  Fed.  64,  56  C.  C.  A.  470. 

See  43  Cent.  Dig.  tit.    Sales,"  §  1335. 
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goods  is  eventually  to  pass  to  the  party  receiving  them  for  a  price  which  he  agrees 
to  pay  the  transaction  is  a  contract  to  sell  or  a  conditional  sale.'^^ 

D.  Requisites  and  Validity  —  l.  Form  —  a.  In  General.  No  particular 
form  of  instrument  is  necessary  to  create  a  conditional  sale.^^  It  may  be  in  the 
form  of  a  lease  or  note/^  on  which  the  stipulation  reserving  title  is  indorsed,^^ 
or  the  stipulation  may  be  contained  in  the  order  for  goods  signed  by  the  pur- 
chaser.^* It  has  indeed  been  held  that  no  express  declaration  as  to  the  reserva- 
tion of  title  is  necessary,  but  that  such  reservation  may  be  implied/^  and  that 
it  is  really  the  intent  of  the  parties  that  must  govern.^®    It  is,  however,  neces- 


79.  Alabama. —  Thornton  V.  Cook,  97  Ala. 
630,  12  So.  403. 

Illinois. —  Jordan  v.  Easter,  2  111.  App.  73. 

Iowa: —  Conable  v.  Lynch,  45  Iowa  84. 

Minnesota. —  H.  H.  Babcock  Co.  v.  Wil- 
liams, 75  Minn.  147,  77  N.  W.  791. 

Missouri. —  A.  A.  Cooper  Wagon,  etc.,  Co. 
V.  Wooldridge,  98  Mo.  App.  648,  73  S.  W.  724. 

Nebraska. —  D.  M.  Osborne  Co.  v.  Piano 
Mfg.  Co.,  51  Nebr.  502,  70  N.  W.  1124. 

New  Yorfc.— People  v.  Gluck,  188  N.  Y. 
167,  80  N.  E.  1022  [rei^ersing  117  N.  Y. 
App.  Div.  432,  102  N.  Y.  Suppl.  758] ;  Smith 
V.  Williams,  90  N.  Y.  App.  Div.  507,  85  N.  Y. 
Suppl.  506. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1335. 

80.  Edgewood  Distilling  Co.  v.  Shannon,  60 
Ark.  133,  29  S.  W.  147;  Rodgers  v.  Bachman, 
109  Cai.  552,  42  Pac.  448 ;  National  Cash  Regis- 
ter Co.  V.  Lesko,  77  Conn.  276,  58  Atl.  967. 

An  option  in  the  purchaser  to  pay  or  to 
refuse  to  pay  for  the  property  is  not  essential 
to  a  conditional  sale.  Dunlop  v.  Mercer,  156 
Fed.  545,  86  C.  C.  A.  435. 

A  reservation  to  the  grantor,  in  a  deed  of 
real  estate,  of  the  crops  to  be  grown  thereon, 
as  security  for  certain  notes  given  for  the 
purchase-money,  is  not  a  conditional  sale  of 
such  crops.  Batchelder  V.  Jenness,  59  Vt. 
104,  7  Atl.  279. 

A  printed  form  of  contract  for  the  sale  of 
an  electrical  plant,  providing  by  certain  type- 
written matter  attached  thereto  for  partial 
payments  of  the  purchase-price  in  cash  and 
in  notes  secured  by  a  chattel  mortgage  on  the 
property  to  be  sold,  but  containing  in  the 
body  thereof  a  clause  that  "  the  title  to  the 
plant  shall  not  pass  from  the  company  to 
the  purchaser  until  it  is  fully  paid  for  as  per 
contract,"  is  one  evidencing  a  conditional 
sale  of  the  property  covered  by  it.  Edison 
Gen.  Electric  Co.  v.  Walter,  10  Wash.  14,  38 
Pac.  752. 

Payment  for  labor. —  A  contract  whereby  a 
party  was  to  do  certain  work  for  another, 
and  have  in  payment  therefor  certain  prop- 
erty, which  was  to  remain  the  property  of 
the  other  party  until  paid  for,  evidences  a 
conditional  sale  of  the  property.  Clark  v. 
Clement,  75  Vt.  417,  56  Atl.  94. 

A  seed-grain  note  is  not  a  conditional  sale 
of  the  property  therein  described,  so  as  to 
vest  title  thereto  in  the  payee  on  default  of 
the  maker.  Scofield  v.  National  El.  Co.,  64 
Minn.  527,  67  N.  W.  645. 

On  a  transfer  of  stock  where  the  seller  took 
the  buyer's  note  for  the  price  a  receipt  re- 
citing that  the  note  was  given  for  certain 
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shares  of  stock  then  owned  by  the  seller  "  and 
to  be  delivered  on  payment  of  the  note " 
amounted  to  a  conditional  sale  of  the  stock. 
Davison  t\  Davis,  125  U.  S.  90,  8  S.  Ct.  825, 

31  L.  ed.  635  [affirming  20  Fed.  353]. 

81.  See  supra,  X,  C,  4. 

82.  Boynton  v.  Libby,  62  Me.  253;  Young 
V.  Salley,  83  Miss.  362,  35  So.  571. 

A  note  is  sufficient  as  a  conditional  sale 
contract,  although  the  amount  is  stated  only 
in  figures  in  the  margin  and  is  omitted  in 
the  body  of  the  note  which  reads  "  dollars, 
$50  payable  August  9,  1902,  and  $50  every 
tAvo  months  thereafter  until  note  is  paid." 
Kimball  v.  Costa,  76  Vt.  289,  56  Atl.  1009, 
104  Am.  St.  Rep.  937. 

83.  Truax  V.  Parvis,  7  Houst.  (Del.)  330, 

32  Atl.  227. 

Must  be  part  of  note. —  It  is  provided  by 
Rev.  St.  c.  Ill,  §  5,  that  the  reservation  of 
title  must  be  in  the  note  and  cannot  be  made 
by  supplemental  agreement.  Holt  v.  Knowl- 
ton,  86  Me.  456,  29  Atl.  1113.  But  in  Dela- 
ware a  supplemental  agreement  attached  to 
the  note  is  sufficient.  Townsend  v.  Melvin, 
5  Pennew.  (Del.)  495,  63  Atl.  330. 

Parol  evidence. —  The  purchaser  of  chattels 
who  gives  notes  for  the  price,  on  the  backs 
of  which  is  printed  an  agreement  that  the 
seller  is  to  retain  the  title  until  the  notes 
are  paid,  cannot,  after  having  defaulted  in 
payment,  contradict  the  agreement  by  parol 
testimony.  Seymour  v.  Farquhar,  93  Ala. 
292,  8  So.  466. 

84.  Piedmont  Land,  etc.,  Co.  v.  Thomson- 
Houston  Motor  Co.,  (Ala.  1892)  12  So.  768; 
National  Cash  Register  Co.  v.  Lesko,  77  Conn. 
276,  58  Atl.  967.  But  see  Oliver  Chilled 
Plow  Works  V.  Dolan,  139  Mich.  668,  103 
N.  W.  186,  holding  that  where  plaintiff,  en- 
gaged in  the  manufacture  and  sale  of  plows, 
used  the  same  blank  form  to  create  a  sales 
agency  and  for  sales  to  the  trade,  an  indorse- 
ment on  the  blank  that  plaintiff  retained 
title  to  the  goods  until  paid  for  was  not  a 
part  of  a  contract  for  the  sale  of  goods  to  a 
purchaser,  providing  for  absolute  payment  at 
specified  dates,  which  did  not  qualify  the 
buyer's  right  to  make  sales  in  any  manner 
satisfactory  to  himself,  although  it  also  con- 
tained a  provision  that  the  buyer  recognized 
as  lawful  and  binding  "  all  conditions  and 
agreements  on  this  sheet." 

85.  McManus  v.  Walters,  62  Kan.  128,  61 
Pac.  686;  Whitwell  v.,  Vincent,  4  Pick. 
(Mass.)  449,  16  Am.  Dec.  355;  Hammett  v. 
Linneman,  48  N.  Y.  399. 

86.  Hammett  v.  Linneman,  48  N.  Y.  399  j 
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sary  that  the  stipulation  reserving  the  title  should  be  contemporaneous  with  the 
contract  of  sale/^  but  the  fact  that  the  note  given  for  the  price  antedated  the 
contract  is  not  objectionable  if  it  was  identified  as  the  one  mentioned  in  the 
agreement. 

b.  Necessity  of  Writing.    In  the  absence  of  statute  a  writing  is  not  necessary,^^ 
but  in  most  states  statutes  have  been  passed  expressly  or  because  of  provisions 
for  registration  impliedly  requiring  the  contract  to  be  evidenced  by  a  writing. 
Even  in  such  sales  a  writing  is  not  necessary  as  between  the  parties. 

e.  Description  of  Subjeet-Matter.  As  in  ordinary  contracts  of  sale/^  a  con- 
tract of  conditional  sale  should  properly  identify  the  property;  but  it  is  not  neces- 
sary that  the  description  should  be  such  as  to  identify  the  property  without  the 
aid  of  parol  evidence. 

2.  Execution  and  Delivery.  In  some  states  it  is  required  that  contracts  of 
conditional  sale  shall  be  executed  by  both  parties/*  but  even  in  such  case  it  is 
sufficient  if  the  contract  be  executed  by  one  party  and  the  authorized  agent  of 


Walter  A.  Wood  Mowing,  etc.,  Oo.  v.  Brooke, 
30  Fed.  Cas.  No.  17,980,  2  Sawy.  576,  9  Nat. 
Bankr.  Reg.  395. 

87.  Caraway  v.  Wallace,  2  Ala.  542 ;  Hyer 
V.  Smith,  48  W.  Va.  550,  37  S.  E.  632. 

88.  Staunton  v.  Smith,  (Del.  1906)  65  Atl. 
593. 

89.  Sims  V.  Wilson,  47  Ind.  226 ;  Blackwell 
V.  Walker,  5  Fed.  419,  2  McCrary  33.  But 
see  Helm  v.  Dumars,  3  Cal.  454,  holding  that 
where  there  is  no  reservation  of  title  iu  writ- 
ing and  a  delivery  of  the  goods  the  sale  will 
be  regarded  as  absolute. 

In  Texas  reservations  of  title  are  regarded 
as  chattel  mortgages  and  consequently  in- 
valid unless  in  writing.  Hastings  v.  Kellogg, 
(Civ.  App.  1896)  36  S.  W.  821;  Harrold  v. 
Barwise,  10  Tex.  Civ.  App.  138,  30  S.  W. 
498. 

90.  Connecticut. —  Boston  Furniture  Co.  V. 
Thoms,  78  Conn.  273,  61  Atl.  949;  National 
Cash  Register  Co.  'd.  Lesko,  77  Conn.  276,  58 
Atl.  967.  See  also  Ryder  v.  Cooley,  58  Conn. 
367,  20  Atl.  470,  holding  that  where  one  has 
sold  the  good-will  and  stock  of  a  retail  store, 
and  put  the  purchaser  in  possession  of  the 
business,  giving  him  an  absolute  bill  of  sale, 
the  seller  cannot  reclaim  the  goods  from  an 
assignee  in  insolvency  under  a  parol  condi- 
tion that  the  title  should  not  pass  until  after 
payment  of  time  notes  given  for  a  small  part 
of  the  consideration,  the  rest  of  which  the 
seller  has  received  and  retains. 

Georgia. —  Harp  v.  Patapsco  Guano  Co.,  99 
Ga.  752,  27  S.  E.  181;  Mann  v.  Thompson, 
86  Ga.  347,  12  S.  E.  746;  Cohen  v.  Candler, 
79  Ga.  427,  7  S.  E.  160. 

Maine. —  Boynton  v.  Libby,  62  Me.  253. 

Massachusetts. —  Lee  v.  Gorham,  165  Mass. 
130,  42  N.  E.  556. 

Missouri. — Mansur-Tebbetts  Implement  Co. 
V.  Price,  81  Mo.  App.  243;  Eidson  i\  Hedger, 
38  Mo.  App.  52.  See  also  Redenbaugh  v. 
Kelton,  130  Mo.  558,  32  S.  W.  67;  Vette  v. 
J.  S.  Merrell  Drug  Co.,  137  Mo.  App.  229, 
117  S.  W.  666. 

Nebraska. —  Johns  v.  Reed,  77  Nebr.  492, 
109  N.  W.  738. 

Wisconsin. —  Rawson  Mfg.  Co,  v.  Richards, 
69  Wis.  643,  35  N.  W.  40. 


United  States.— In  re  Gosch,  121  Fed.  602 ; 
New  York  Cent.  Trust  Co.  v.  Marietta,  etc., 
R.  Co.,  48  Fed.  868,  1  C.  C.  A.  133.  See  also 
In  re  Atlanta  News  Pub.  Co.,  160  Fed. 
519. 

A  mere  oral  reservation  of  title  in  the 
seller  without  any  writing,  under  the  Georgia 
statute,  so  fixes  the  title  in  the  buyer  that 
the  rights  of  third  persons  obtaining  judg- 
ments or  liens  antedating  the  sale  may  be 
enforced  against  the  seller's  claim  of  title. 
In  re  Atlanta  News  Pub.  Co.,  160  Fed. 
519. 

Mass.  St.  (1884)  c.  313,  providing  that  all 
contracts  for  conditional  sales  of  "  furniture 
or  other  household  effects  "  shall  be  in  writ- 
ing, and  that  a  copy  of  the  contract  shall  be 
furnished  to  the  vendee,  applies  to  a  sale  of 
a  piano.  Lee  v,  Gorham,  165  Mass.  130,  42 
N.  E.  556. 

91.  Butts  V.  Screws,  95  N.  C.  215.  See 
also  In  re  Atlanta  News  Pub.  Co.,  160  Fed. 
519. 

Guarantor  of  buyer  is  within  the  rule. 
Vette  V.  J.  S.  Merrell  Drug  Co.,  137  Mo. 
App.  229,  117  S.  W.  666. 

92.  See  supra,  III,  B,  1;  VI,  A,  7,  a. 

93.  A.  S.  Thomas  Furniture  Co.  v.  T.  &  C. 
Furniture  Co.,  120  Ga.  879,  48  S.  E.  333. 

Although  a  note  given  for  a  horse,  stating 
that  title  to  the  horse  is  to  remain  in  plain- 
tiff till  the  horse  is  paid  for,  does  not  de- 
scribe the  horse,  it  is  admissible,  in  replevin 
for  the  horse,  to  show  the  conditional  sale, 
other  evidence  being  admissible  to  show  tiie 
identity  of  the  horse.  Young  v.  Sallev,  83 
Miss.  362,  35  So.  571. 

Property  included.: — WHiere  a  contract  of 
sale  of  a  livery  outfit  providing  that  the  title 
to  the  property  should  remain  in  the  seller 
until  fully  paid  for,  also  provided  that  the 
purchaser  should,  "  on  going  into  possession 
of  said  livery,  furnish  for  use  thereof  four 
horses,  which  shall  become  a  part  of  said 
livery  and  a  part  of  this  contract,"  the 
horses  so  furnished  were  not  included  in  the 
sale.  Qualy  v.  Johnson,  80  Minn.  408,  83 
N.  W.  303." 

94.  Onyx  Soda  Fountain  Co.  r.  L'Engle,  63 
Fla.  314,*  43  So.  771;  S.  L.  Sheldon  Co.  t>. 
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the  other.  In  some  states  conditional  sale  contracts  are  required  to  be  executed 
and  attested  hke  chattel  mortgages/®  although  in  others  it  has  been  held  that 
the  statutes  relating  to  chattel  mortgages  do  not  apply. The  delivery  of  the 
contract  must  of  course  be  unconditional.^^ 

3.  Validity.  The  validity  of  conditional  contracts  of  sale  by  virtue  of  which 
title  to  the  goods  sold  is  reserved  in  the  seller  until  the  price  is  paid  has  been 
recognized  in  numerous  decisions;    it  being  held  that  contracts  of  this  character 


Mayers,  81  Wis.  627,  51  N.  W.  1082;  W.  W. 
Kimball  Co.  v.  Mellon,  80  Wis.  133,  48  N.  W. 
1100.  See  also  Vette  v.  J.  S.  Merrell  Drug 
Co.,  137  Mo.  App.  229,  117  S.  W.  666. 

Execution  in  duplicate. —  Laws  (1888), 
c.  225,  §  7,  provides  that  Laws  (1884),  c. 
315,  relating  to  conditional  sales  of  personal 
property  on  credit,  shall  not  apply  to  en- 
gines and  boilers,  "  provided  that  the  con- 
tract for  the  sale  of  the  same  be  executed  in 
duplicate,  and  one  duplicate  shall  be  deliv- 
ered to  the  purchaser."  A  written  order  sent 
to  a  seller  for  an  engine  and  boiler,  of  which 
order  the  buyer  retained  an  unsigned  copy, 
was  not  a  duplicate  contract,  within  the 
meaning  of  the  statute.  Grant  v.  Griffith, 
39  N.  Y.  App.  Div.  107,  56  N.  Y.  Suppl.  791 
[affirmed  in  165  N.  Y.  636,  59  N.  E.  1123]. 

95.  Kellogg  V.  Costello,  93  Wis.  232,  67 
N.  W.  24.  And  see  Tufts  v.  Brace,  10-3  Wis. 
341,  79  N.  W.  414.  But  see  Churchill  v. 
Demeritt,  71  N.  H.  110,  51  Atl.  254,  where 
it  was  held  that  under  N.  H.  Pub.  St.  c.  140, 
§  23,  relating  to  the  reservation  of  vendor's 
lien  on  a  conditional  sale,  requiring  the 
vendor  to  record  a  written  memorandum, 
signed  by  the  "  purchaser,"  and  containing 
an  affidavit  as  prescribed  by  section  24,  exe- 
cuted by  the  "  vendor  and  purchaser,"  a 
memorandum  signed  by  the  purchaser  recit- 
ing a  sale  from  M  followed  by  an  affidavit  in 
the  required  form,  but  signed  by  C,  and 
sworn  to  by  him  as  agent  for  M,  was  insuf- 
ficient, though  C  had  made  the  contract  of 
sale  as  the  authorized  agent  of  M. 

Note  executed  by  third  person. —  Where,  by 
agreement  betM'een  the  seller  of  a  chattel  and 
the  purchaser  and  a  third  person,  the  note 
given  for  the  price,  and  which  also  embodied 
the  terms  of  the  contract,  was  executed  by 
the  third  person,  the  provision  in  the  note  re- 
serving title  in  the  seller  was  binding  on  the 
purchaser.  Forbes  v.  Taylor,  139  Ala.  286, 
•  35  So.  855. 

Execution  by  seller.— Under  Iowa  Code 
(1873),  §  1922,  declaring  that  no  conditional 
sale  shall  be  valid  against  a  creditor  of  the 
buyer  in  actual  possession  thereunder,  with- 
out notice,  unless  in  writing,  executed  by  the 
seller,  and  acknowledged  and  recorded  the 
same  as  a  chattel  mortgage,  a  bill  of  sale 
wherein  title  to  the  goods  was  retained  by 
the  seller  till  full  payment,  executed  by  the 
seller,  and  acknowledged  and  recorded,  was 
sufficient  to  protect  the  seller's  right  to  siich 
goods  against  a  subsequent  creditor  of  the 
buyer,  although  such  instruction  was  not  exe- 
cuted by  the  buyer.  National  Cash  Register 
Co.  V.  Schwab,'  111  Iowa  605,  82  N.  W. 
1101. 
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Acknowledgment. —  An  affidavit  proving  the 
signature  of  the  president  of  a  corporation 
to  a  conditional  contract  of  sale  and  the 
affixing  of  the  corporate  seal  is  a  sufficient 
compliance  with  N.  J.  Pamphl.  Laws  158 
(2  Gen.  St.  2706),  requiring  such  contracts 
to  be  acknowledged."  General  Electric  Co. 
V.  Transit  Equipment  Co.,  57  N.  J.  Eq.  460, 
42  Atl.  101. 

96.  Merchants,  etc..  Bank  v.  Cottrell,  96 
Ga.  168,  23  S.  E.  127;  Central  Trust  Co.  v. 
Marietta,  etc.,  R.  Co.,  48  Fed.  868,  1  C.  C.  A. 
133.  See  also  In  re  Atlanta  News  Pub.  Co., 
160  Fed.  519. 

Attestation. —  Although  a  reservation  of 
title  embraced  in  a  written  contract  for  the 
sale  of  personalty  is  not,  as  against  third 
persons,  valid  unless  the  contract  be  attested 
by  a  subscribing  witness,  it  is  not,  as  to  such 
persons,  essential  to  the  validity  of  such  res- 
ervation that  the  witness  be  an  official,  or 
that  the  contract  be  recorded.  Hill  v.  Lud- 
den,  etc..  Southern  Music  House,  113  Ga. 
320,  38  S.  E.  752. 

97.  Bennett  Bros.  Co.  V.  Tarn,  24  Mont. 
457,  62  Pac.  780.  See  also  Adams  v.  Lee,  64 
N.  H.  421,  13  Atl.  786. 

98.  Guernsey  v.  Froude,  13  Pa.  Super.  Ct. 
405. 

99.  California. —  Rodgers  v.  Bachman,  109 
Cal.  552,  42  Pac.  448. 

Illinois. —  Emerson  Piano  Co.  v.  Maund,  85 
111.  App.  453;  Gilbert  v.  National  Cash  Reg- 
ister Co.,  67  111.  App.  606. 

Indiana. —  Winchester  Wagon  Works,  etc., 
Co.  V.  Carman,  109  Ind.  31,  9  N.  E.  707,  58 
Am.  Rep.  382;  Turk  v.  Carnahan,  25  Ind. 
App.  125,  57  N.  E.  729,  81  Am.  St.  Rep.  85; 
Tanner  v.  Mishawaka  Woolen  Mfg.  Co.,  28 
Ind.  App.  536,  63  N.  E.  313. 

M ichigan. —  Marquette  Mfg.  Co.  v.  Jeffrey, 
49  Mich.  283,  13  N.  W.  592. 

Mississippi. —  Mount  v.  Harris,  1  Sm.  &  M. 
185,  40  Am.  Dec.  89. 

Neiv  Hampshire. —  Michelson  v.  Collins,  72 
N.  H.  554,  58  Atl.  50. 

New  York. —  McEntee  v.  Scott,  2  Thomps. 
&  C.  284;  Rathbun  v.  Waters,  1  N.  Y.  City 
Ct.  36. 

Ohio.—  Davis  v.  Parker,  5  Ohio  S.  &  C.  PI. 
Dec.  152,  7  Ohio  N.  P.  382. 

Pennsylvania. —  Turner  v.  Smith,  7  Kulp 
139. 

South  Carolina. — Reeves  v.  Harris,  1  Bailey 
563. 

Tennessee. —  Price  v.  Jones,  3  Head  84. 

Utah. —  Standard  Steam  Laundry  r.  Dole, 
22  Utah  311,  61  Pac.  1103;  Lippincott  v. 
Rich,  22  Utah  196,  61  Pac.  526. 

Vermont.—  Br Sidlej  v.  Arnold,  16  Vt.  382. 
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are  not  unconscionable/  and  that  they  do  not  in  any  way  contravene  pubUc  pohcy.^ 
Neither  is  there  any  objection  on  such  ground  because  the  contract  provides  that 
in  case  of  default  the  whole  of  the  unpaid  balance  shall  become  due.^  It  has, 
however,  been  held  in  some  states  that,  where  goods  are  knowingly  sold  for  the 
purpose  of  resale,  reservations  of  title  are  invalid.* 

E.  Modification  and  Rescission.^    A  transaction  in  effect  a  conditional 


Wyoming. —  Bunce  v.  McMahon,  6  Wyo.  24, 
42  Pac.  23. 

United  States. —  Harkness  v.  Russell,  118 
U.  S.  663,  7  S.  Ct.  51,  30  L.  ed.  285;  Holly 
Mfg.  Co.  V.  New  Chester  Water  Co.,  48  Fed. 
879;  Wood  M.,  etc.,  Co.  v.  Brooke,  30  Fed. 
Cas.  No.  17,980,  2  Sawy.  576. 

Canada. — La  Banque  d'Hochelaga  v.  Water- 
oTis  Engine  Works  Co.,  27  Can.  Sup.  Ct.  406 
[affirming  5  Quebec  Q.  B.  125]. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1352. 

Goods  not  in  existence. —  A  contract  for 
the  sale  of  goods  reserving  the  title  in  the 
seller  until  payment  of  the  price  by  the  pur- 
chaser is  valid,  although  the  goods  were  not 
in  existence  so  as  to  be  a  subject  of  bargain 
and  sale  when  the  contract  was  made,  if 
their  delivery,  when  finally  made,  was  under 
the  agreement.  Benner  v.  PuflFer,  114  Mass. 
376. 

Where  ranges  were  sold  to  a  bankrupt  un- 
der a  conditional  contract  of  sale,  the  ven- 
dor's property  therein  before  payment  of  the 
price  as  against  the  bankrupt's  trustee  was 
not  impaired  by  the  fact  that  use  of  the 
ranges  on  the  buyer's  property  was  incon- 
sistent with  the  idea  of  a  return  to  the  seller, 
nor  because  of  the  claim  that  the  ranges  be- 
came a  part  of  the  real  estate,  and  were 
therefore  incapable  of  continued  ownership  in 
the  vendor.    In  re  Cohen,  163  Fed.  444. 

Where  there  is  an  absolute  sale  and  de- 
livery of  personal  property,  an  agreement  by 
the  purchaser  to  pay  the  vendor  for  the  fu- 
ture use  of  the  same,  or  deliver  it  up  on 
demand,  is  repugnant  to  the  sale,  and  void, 
and  the  receipt  of  the  property  furnishes  no 
valid  consideration  for  such  agreement.  Do- 
mestic Sewing-Mach.  Co.  v.  Anderson,  23 
Minn.  57. 

Where  a  contract  of  conditional  sale  is 
void  because  in  violation  of  a  statute  per- 
mitting a  foreign  corporation  to  do  business 
in  the  state  only  on  certain  conditions,  and 
prescribing  penalties,  other  than  the  inva- 
lidity of  contracts,  for  doing  business  without 
compliance  with  the  conditions,  it  is  void  in 
every  part,  and  the  property  in  the  posses- 
sion of  the  vendee  under  it  for  which  he  has 
not  paid  is  the  property  of  the  vendor.  Dun- 
lop  V.  Mercer,  156  Fed.  545,  86  C.  O.  A.  435. 

Even  if  a  contract  of  conditional  sale  be 
void  it  does  not  avail  the  purchaser,  or  one 
claiming  under  him,  in  an  action  by  the 
seller  for  the  chattels,  as  title  remains  in  the 
seller.  Bennett  Bros.  Co.  v.  Tam,  24  Mont. 
457,  62  Pac.  780. 

Effect  of  statute  exempting  property  from 
liens. —  The  fact  that  the  land  and  buildings 
of  a  water  company  are  not  subject  to  lien 
under  the  mechanics'  lien  laws  of  Pennsyl- 
vania does  not  prevent  a  movable  piece  of 
machinery,  sold  conditionally  to  such  a  com- 


pany, from  being  subject  to  a  valid  contract- 
ual lien.  Holly  Mfg.  Co.  v.  New  Chester 
Water  Co.,  48  Fed.  879. 

In  Louisiana  a  so-called  conditional  sale, 
or  sale  by  which  the  vendee  is  to  become  at 
once  unconditionally  bound  for  the  price,  and 
the  vendor  is  to  continue  to  be  the  owner 
of  the  property  until  the  price  is  paid,  is 
not  possible,  and  a  petition,  wherein  a  vendor 
under  such  a  contract  claims  the  ownership 
of  the  property  sold,  shows  no  cause  of  ac- 
tion. Barber  Asphalt  Pav.  Co.  v.  St.  Louis 
Cypress  Co.,  121  La.  152,  46  So.  193. 

1.  Thirlby  v.  Rainbow,  93  Mich.  164,  53 
N.  W.  159. 

2.  Dewes  Brewing  Co.  v.  Merritt,  82  Mich. 
198,  46  N.  W.  379,  9  L.  R.  A.  270. 

3.  Equitable  Gen.  Providing  Co.  v.  Eisen- 
trager,  34  Misc.  (N.  Y.)  179,  68  N.  Y. 
Suppl.  866;  McCormick  Harvesting  Mach. 
Co.  V.  Koch,  8  Okla.  374,  58  Pac.  626. 

4.  Winchester  Wagon  Works,  etc.,  Co.  v. 
Carman,  109  Ind.  31,  9  N.  E.  707,  58  Am. 
Rep.  382;  Star  Clothing  Mfg.  Co.  v.  Norde- 
man,  118  Tenn.  384,  100  S.  W.  93;  In  re 
Gilligan,  152  Fed.  605,  81  C.  C.  A.  595,  ap- 
plying the  law  of  Indiana.  See  also  Mc- 
Farlan  Carriage  Co.  v.  Wells,  99  Mo.  App. 
641,  74  S.  W.  878.  But  compare  Dunlop  v. 
Mercer,  156  Fed.  545,  86  C.  C.  A.  435,  hold- 
ing that  an  agreement  that  the  purchaser 
will  buy  and  pay  for  merchandise,  that  he 
may  sell  it  in  the  regular  course  of  business, 
but  that  the  proceeds  shall  be  applied  as  a 
credit  or  as  collateral  to  the  debt  at  the 
option  of  the  vendor,  and  that  the  latter  will 
sell  and  deliver  the  goods  on  condition  that 
the  title  shall  remain  in  him  until  the  notes 
and  accounts  of  the  vendee  are  paid  in  cash, 
is  a  valid  contract  of  conditional  sale. 

A  sale  of  merchandise  on  credit  for  resale 
in  the  ordinary  course  of  business  with  re- 
tention of  title  is  contrary  to  the  public 
policy  of  Tennessee,  and  a  suit  to  enforce  the 
title  or  lien  retained  cannot  be  maintained 
in  either  the  state  or  federal  courts  in  that 
state.  Coweta  Fertilizer  Co.  v.  Brown,  163 
Fed.  162,  89  C.  C.  A.  612. 

Before  there  has  been  a  resale  to  a  third 
person  a  provision  in  a  contract  of  condi- 
tional sale  of  goods  to  a  dealer  giving  him 
the  right  to  resell  in  the  usual  course  of 
business  does  not  destroy  the  title  reserved 
in  the  seller,  hi  re  Pierce,  157  Fed.  755,  87 
C.  C.  A.  537. 

Under  the  law  of  Arkansas  it  is  authori- 
tatively settled  that  a  conditional  contract 
of  sale  is  valid,  although  it  provides  that 
the  vendee  may  sell  the  property  in  the 
usual  course  of  business.  In  re  Newton,  153 
Fed.  841,  83  C.  C.  A.  23. 

5.  Modification  or  rescission  of  contract  of 
sale  generally  see  supra,  IV. 
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sale  may  be  modified  so  as  to  make  the  contract  one  of  absolute  sale  with  a  mort- 
gage lien  reserved;  ^  but  it  would  seem  that  an  absolute  sale  cannot  be  converted 
into  a  conditional  sale.'^  Where  on  a  conditional  sale  the  possession  of  the  chattel 
was  retained  by  the  seller,  the  mere  removal  thereof  to  another  place  would  not 
show  a  rescission  of  the  contract,  such  removal  of  itself  not  indicating  a  retaking.' 
An  unauthorized  rescission  of  a  conditional  sale  by  the  president  of  the  corpora- 
tion vendee  may  be  repudiated  by  the  corporation,  which  is  thereby  restored  to 
the  rights  and  burdens  it  possessed  prior  to  the  attempted  rescission.^  The  stipu- 
lation in  the  contract  of  sale  that  on  default  in  payment  the  buyer  shall  return 
the  property  does  not  authorize  him  to  voluntarily  return  the  property  in  rescis- 
sion of  the  contract  so  as  to  relieve  himself  of  liability  for  the  price. 

F.  What  Law  Governs.  Generally  the  law  of  the  place  where  the  contract 
was  made  will  govern."  The  place  of  contract  is  usually  the  place  where  it  is 
actually  completed  as  by  delivery ;  but  delivery  alone  is  not  sufficient  to  deter- 
mine the  place  of  contract,  if  the  actual  completion  of  the  contract  and  its  whole 
beneficial  operation  and  effect  take  place  elsewhere.^^  If  the  law  in  question 
pertains  merely  to  the  remedy  it  will  not  as  a  rule  be  enforced  in  another  state. 


6.  GrifRth  V.  Morrison,  58  Tex.  46. 

7.  Caraway  v.  Wallace,  2  Ala.  542 ;  Houser, 
etc.,  Mfg.  Co.  V.  Hargrove,  129  Cal.  90,  61 
Pac.  660,  ( 1900 )  59  Pac.  947 ;  Hyer  v.  Smith, 
48  W.  Va.  550,  37  S.  E.  632;  Van  Winkle  v. 
Crowell,  146  U.  S.  42,  13  S.  Ct.  18,  36  L.  ed. 
880.  To  the  same  effect  see  Tomlinson  v. 
Roberts,  25  Conn.  477,  68  Am.  Dec.  367, 
where  the  new  contract  M^as  regarded  as  in 
effect  a  mortgage  to  secure  the  purchase- 
price.  And  see  Wright  v.  Vaughn,  45  Vt. 
369,  holding  that  there  must  be  a  change 
of  possession  to  render  the  transaction 
valid  against  creditors  of  the  buyer.  But 
see  Cooper  v.  Payne,  103  N.  Y.  App.  Div. 
118,  93  N.  Y.  Suppl.  69  [reversed  on  other 
grounds  in  186  N.  Y.  324,  78  N.  E.  1076], 
where  the  right  to  modify  the  contract  so  as 
to  give  it  the  effect  of  a  conditional  sale  is 
recognized. 

8.  Cummings  v.  Davis,  17  111.  App.  245. 

9.  Steele  Lumber  Co.  v.  Laurens  Lumber 
Co.,  98  Ga.  329,  24  S.  E.  755. 

10.  E-obinson's  Appeal,  63  Conn.  290,  28 
Atl.  40;  Finlay  V.  Ludden,  etc..  Southern 
Music  House,  105  Ga.  264,  31  S.  E.  180.  See 
also  Ainsworth  V.  Rhines,  34  Misc.  (N.  Y.) 
372,  69  N.  Y.  Suppl.  876. 

11.  Alabama. —  Ensley  Lumber  Co.  v. 
Lewis,  121  Ala.  94,  25  So.  729,  holding  that 
where  the  sale  took  place  in  Alabama  and 
the  property  after  being  removed  to  Georgia 
was  mortgaged  in  Alabama,  the  rights  of  the 
parties  would  be  governed  by  the  Id^w  of 
Alabama  in  an  action  in  that  state. 

Maine. —  Gross  v.  Jordan,  83  Me.  380,  22 
Atl.  250;  Drew  V.  Smith,  59  Me.  393. 

Islew  Jersey. —  Lees  v.  Harding,  (1905)  60 
Atl.  352. 

Vermont. —  Barrett  V.  Kelley,  66  Vt.  515, 
29  Atl.  809,  44  Am.  St.  Rep.  862;  Dixon  v. 
Blondin,  58  Vt.  689,  5  Atl.  514. 

Wisconsin. —  Mershon  V.  Moors,  76  Wis. 
502,  45  N.  W.  95. 

Wyoming. —  Studebaker  Bros.  Co.  v.  Mau, 
14  Wyo.  68,  82  Pac.  2,  13  Wyo.  358,  80  Pac. 
151,  110  Am.  St.  Rep.  lOOl. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1323. 
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As  against  resident  creditors. —  A  condi- 
tional sale  of  property,  whereby  the  property 
is  delivered  to  the  purchaser  and  title  is  re- 
tained by  the  seller  until  the  payment  of  the 
price,  cannot  be  enforced  to  the  prejudice  of 
resident  creditors,  who  may  have  demands 
against  the  purchaser,  although  such  sale  was 
valid  in  another  state  where  it  was  made. 
Judy  V.  Evans,  109  111.  App.  154. 

Change  of  contract. —  Where  property  con- 
ditionally sold  in  Arkansas  is  removed  to 
Oklahoma,  the  vendor  consenting  to  the  re- 
tention in  Oklahoma  by  the  vendee  of  such 
propertj'',  and  the  conditional  sale  notes  are 
changed  so  as  to  make  them  Oklahoma  ob- 
ligations, the  property  and  the  rights  of  the 
parties  are  within  the  jurisdiction  of  the 
laws  of  Oklahoma.  National  Cash  Register 
Co.  V.  Paulson,  16  Okla.  204,  83  Pac.  793. 

Where  no  foreign  law  is  proved  which 
shows  that  the  law  of  the  place  where  the 
contract  was  made  differs  from  the  law  of  the 
forum  the  latter  will  prevail.  Peabody  v. 
Maguire,  79  Me.  572,  12  Atl.  630. 

In  an  action  in  the  federal  court  the  valid- 
ity of  a  conditional  sale  contract  will  be  de- 
termined by  the  local  law.  In  re  Tice,  139 
Fed.  52. 

When  property  conditionally  sold  is  re- 
moved into  another  state  the  vendor  may  fol- 
low the  property  into  the  jurisdiction  where 
removed,  and,  without  complying  with  the 
registration  lavv^s  of  such  jurisdiction,  en- 
force his  lien  against  subsequent  tona  fide 
purchasers  or  encumbrancers  from  the  mort- 
gagor or  vendee.  Studebaker  Bros.  Co.  v. 
Mau,  14  Wyo.  68,  82  Pac.  2. 

12.  Bradley  V.  Kingman  Implement  Co.,  79 
Nebr.  144,  112  N".  W.  346;  Fiske  v.  Peebles, 
13  K  Y.  St.  743;  In  re  Legg,  96  Fed. 
326. 

Place  of  contract  of  sale  generally  see 
supra,  II,  J,  3. 

13.  Beggs  V.  Bartels,  73  Conn.  132,  46  Atl. 
874,  84  Am.  St.  Rep.  152. 

14.  Public  Parks  Amusement  Co.  v.  Em- 
bree-McLean  Carriage  Co.,  64  Ark.  29,  40 
S.  W.  582. 
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It  has,  however,  been  held  in  some  cases  that  if  property  conditionally  sold 
in  one  state  is  brought  into  another  where  registration  is  necessary  as  against 
third  persons  the  law  of  the  latter  state  will  govern.^®  So  it  has  been  held  that 
where  the  conditional  sale  is  made  in  one  state  and  the  property  is  removed  to 
and  sold  to  a  subsequent  purchaser  in  another  state,  the  second  sale  will  be  gov- 
erned by  the  law  of  such  other  state." 

G.  Construction  and  Operation  as  Between  the  Parties  —  l.  Title 
IN  General.  Under  a  conditional  sale  by  the  terms  of  which  the  seller  reserves 
the  title  to  the  goods  until  payment  of  the  price,  no  property  passes  to  the  buyer, 
notwithstanding  the  delivery  until  performance  of  the  condition  as  to  payment. 


15.  See  infra,  X,  J,  4,  a. 

16.  Cunningham  v.  Cureton,  96  Ga.  489,  23 
S.  E.  420;  Baldwin  v.  Hill,  4  Kan.  App.  168, 
46  Pac.  329;  Cooper  v.  Philadelphia  Worsted 
Co.,  (N.  J.  Ch.  1904)  57  Atl.  733.  But  see 
Cleveland  Mach.  Works  f.  Lang,  67  N.  H. 
348,  31  Atl.  20,  68  Am.  St.  Rep.  675. 

17.  Weinstein  v.  Freyer,  93  Ala.  257,  9  So. 
285,  12  L.  R.  A.  700;  Public  Parks  Amuse- 
ment Co.  V.  Embree-McLean  Carriage  Co.,  64 
Ark.  29,  40  S.  W.  582;  Marvin  Safe  Co.  v. 
Norton,  48  N.  J.  L.  410,  7  Atl.  418,  57  Am. 
Rep.  566. 

18.  Of  sale  generally  see  supra,  III. 
With  respect  to  third  persons  see  infra, 

X,  J. 

19.  Alabama. —  Ensley  Lumber  Co.  v. 
Lewis,  121  Ala.  94,  25  So.  729;  Warren  v. 
Liddell,  110  Ala.  232,  20  So.  89. 

Arkansas. —  Carroll  v.  Wiggins,  30  Ark. 
402. 

California. —  Putnam  v.  Lamphier,  36  Cal. 
151. 

Connecticut. —  Colley  v.  Gillan,  54  Conn. 
80,  6  Atl.  180. 

Florida. —  Campbell  Printing  Press,  etc., 
Co.  V.  Walker,  22  Fla.  412,  1  So.  59. 

Georgia. —  Jowers  v.  Blandy,  58  Ga.  379 ; 
McBride  u.  Whitehead,  Ga.  Dec.  165. 

/da/io.— Kester  v.  Schuldt,  11  Ida.  663, 
85  Pac.  974. 

Illinois. —  O'Neil  v.  Rogers,  110  111.  App. 
622;  Elliott  V.  Emerson  Piano  Co.,  80  111. 
App.  51. 

Indiana. — Baals  v.  Stewart,  109  Ind.  371, 
9  N.  E.  403;  Thomas  v.  Winters,  12  Ind. 
322;  Tanner  V.  Mishawaka  Woolen  Mfg.  Co., 
28  Ind.  App.  536,  63  N.  E.  313. 

Iowa. —  Briggs  v.  McEwen,  77  Iowa  303,  42 
N.  W.  303. 

Maine. —  Peabody  v.  Maguire,  79  Me.  572, 
12  Atl.  630;  Milliken  V.  Warren,  57  Me.  46; 
Hotchkiss  v.  Hunt,  49  Me.  213. 

Massachusetts. —  Haynes  v.  Temple,  198 
Mass.  372,  84  N.  E.  467;  Cottrell  v.  Carter, 
173  Mass.  155,  53  N.  E.  375;  Knox  V. 
Perkins,  15  Gray  529;  Reed  v.  Upton,  10 
Pick.  522,  20  Am.  Dec.  545 ;  Hussey  v.  Thorn- 
ton, 4  Mass.  405,  3  Am.  Dec.  224. 

Michigan. — ■  Couse  v.  Tregent,  11  Mich. 
65. 

Mississippi. —  Hunter  v.  Crook,  93  Miss. 
812,  47  So.  430;  Williams  v.  Williams, 
(1898)  23  So.  291;  Mount  v.  Harris,  1 
Sm.  &  M.  185,  40  Am.  Dec.  89. 

Missouri. —  Ridgeway  V.  Kennedy,  52  Mo. 


Nebraska. —  Albright  v.  Brown,  23  Nebr. 
136,  36  N.  W.  297;  Aultman  v.  Mallory,  5 
Nebr.  178,  25  Am.  Rep.  478. 

New  Hampshire. —  Singer  Mfg.  Co.  v.  Bul- 
lard,  62  N.  H.  129;  Stone  v.  Sleeper,  62 
N.  H.  3;  Weeks  v.  Pike,  60  N.  H.  447;  Holt 
V.  Holt,  58  N.  H.  276;  Jillson  v.  Wilbur,  41 
N.  H.  106;  Haven  v.  Emery,  33  N.  H.  66; 
Porter  v.  Pettengill,  12  N.  H.  299;  Luey  v. 
Bundy,  9  N.  H.  298,  32  Am.  Dec.  359. 

New  Jersey. — Falaenau  v.  Reliance  Steel 
Foundry  Co.,  (Ch.  1908)  69  Atl.  1098. 

New  York. —  Campbell  Printing  Press,  etc., 
Co.  V.  Walker,  114  N.  Y.  7,  20  N.  E.  625; 
Fennikoh  V.  Gunn,  59  N.  Y.  App.  Div.  132, 
69  N.  Y.  Suppl.  12 ;  Rodney  Hunt  Mach.  Co. 
V.  Stewart,  57  Hun  545,  11  N.  Y.  ciuppl.  448; 
McEntee  v.  Scott,  2  Thomps.  &  C.  284;  Her- 
ring V.  Hoppock,  3  Duer  20  [affirmed  in  15 
N.  Y.  409];  Herring  v.  Willard,  2  Sandf. 
418;  Van  Buskirk  v.  Purinton,  2  Hall 
601. 

0/iio.— Sanders  v.  Keber,  28  Ohio  St.  630; 
Sage  V.  Sleutz,.  23  Ohio  St.  1;  White  v. 
Singer  Mfg.  Co.,  4  Ohio  Dec.  (Reprint)  118, 
1  Clev.  L.  Rep.  40. 

Oregon. —  Rosendorf  v.  Baker,  8  Oreg.  240 ; 
Singer  Mfg.  Co.  v.  Graham,  8  Oreg.  17,  34 
Am.  Rep.  572. 

South  Carolina. —  Dupree  v.  Harrington, 
Harp.  391. 

Tennessee. — Bradshaw  v.  Thomas,  7  Yerg. 
497. 

Texas. —  Sacra  v.  Semple,  2  Tex.  Unrep. 
Cas.  644;  Arwine  v.  Arwine,  3  Tex.  App. 
Civ.  Cas.  §  154;  Cobb  v.  Tufts,  2  Tex.  App. 
Civ.  Cas.  §  152;  Mosler  Safe,  etc.,  Co.  v. 
Campbell,  2  Tex.  App.  Civ.  Cas.  §  16. 

Vermont. —  Burnell  v.  Marvin,  44  Vt.  277; 
Davis  V.  Bradley,  24  Vt.  55;  Manwell  i\ 
Briggs,  17  Vt.  176. 

Wisco7isin. —  Mississippi  River  Logging 
Co.  V.  Miller,  109  Wis.  77,  85  N.  W.  193; 
Hunter  v.  Warner,  1  Wis.  141. 

United  States. —  Copland  u.  Bosquet,  6 
Fed.  Cas.  No.  3,212,  4  Wash.  588;  In  re 
Lyon,  15  Fed.  Cas.  No.  8,644,  7  Nat.  Bankr. 
Reg.  182.  See  also  In  re  Atlanta  News  Pub. 
Co.,  160  Fed.  5 19. 

Canada. —  Eraser  v.  Wallace,  11  Nova 
Scotia  337  [affirmed  in  2  Can.  Sup.  Ct.  522]. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  1354- 
1358. 

Agreements  in  the  sale  of  a  sloop  to  "pay 
the  purchase  money  at  the  end  of  the  oyster 
season,"  and  to  "make  no  bills  on  the  boat." 
without  the  seller's  consent,  are  not  in  their 
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Nevertheless  the  buyer  acquires  a  defeasible  interest  in  the  property  which  before 
default  he  may  sell    or  mortgage,^^  and  which  may  be  attached  by  his  creditors. 
So  too  he  may  maintain  an  action  against  one  who  wrongfully  invades  his  posses- 


nature  conditions  precedent  to  the  vesting 
of  the  right  of  possession  in  the  buyer. 
Hearn  v.  Cuilin,  54  Md.  533. 

Delivery  to  third  person. —  A  conditional 
sale  of  property,  accompanied  by  a  delivery 
of  it  to  a  third  person,  who  is  to  hold  it  as 
a  common  agent  of  the  contra,cting  parties 
until  the  terms  of  sale  are  complied  Vfiih, 
will  not  vest  the  title  to  the  property  in  the 
purchaser  until  the  condition  precedent  is 
fulfilled.  Collman  v.  Collins,  2  Hall  (N.  Y.) 
609. 

Property  included  in  condition. —  Where  the 
contract  between  plaintiff  and  defendant's 
assignors  provided  for  the  sale  of  "  a  cer- 
tain amount  of  machinery,  and  all  patterns 
pertaining  to  the  lock  business.  .  .  .  Said 
machinery  shall  be  the  property  of  said " 
plaintiff  until  paid  for.  The  word  "  ma- 
chinery "  included  the  patterns.  Brewer  v. 
Ford,  59  Hun  (N.  Y.)  17,  12  N.  Y.  Suppl. 
619  iaifirmed  in  126  N.  Y.  643,  27  N.  E. 
852]. 

The  passing  of  the  title  may  be  made  to 
depend  on  the  giving  of  a  note  or  other 
security.  Insley  v.  Disharoon,  (Md.  1886) 
5  Atl.  469;  Campbell  Printing  Press,  etc., 
Co.  V.  Walker,  114  N.  Y.  7,  20  N.  E.  625; 
Retzsch  V.  Retzsch  Printing  Co.,  19  Ohio 
Cir.  Ct.  631,  10  Ohio  Cir.  Dec.  537.  And  see, 
generally,  supra,  VI,  A,  5,  d. 

Effect  of  invalidity  of  contract. —  One  who 
sells  a  piano,  taking  a  note  which  reserves 
title  to  the  seller  until  paid,  does  not  lose 
his  title  because  the  note  was  unauthorized 
by  the  signer  or  forged.  Pulsifer  v.  D'Esti- 
mauville,  86  Me.  96,  29  Atl.  945. 

Execution  of  bill  of  sale  by  buyer  to  seller. 
—  Where  appellant  put  one  C  in  possession 
of  certain  machinery,  with  an  agreement 
that  he  would  turn  the  machinery  over  to 
C  on  his  performance  of  certain  conditions, 
and  at  the  same  time,  and  as  part  of  the 
same  transaction,  C  executed  a  bill  of  sale 
of  said  machinery  to  appellant,  which  was 
duly  recorded,  as,  under  the  agreement,  the 
title  to  the  machinery  did  not  pass  to  C,  it 
was  reasonable  to  suppose  that  the  bill  of 
sale  was  merely  for  the  purpose  of  giving 
notice  as  to  who  had  title,  and  hence  it  did 
not  vest  the  title  to  the  property  in  C. 
McCorvey  v.  Potvin,  4  Wash.  698,  30  Pac. 
1057,  32  Pac.  295. 

Collateral  condition. —  On  a  sale  of  goods 
with  a  reservation  of  title  until  the  pur- 
chase-price is  paid,  a  condition  that  the  seller 
might  declare  the  notes  due  whenever  he 
thought  the  debt  insecure,  and  might  sell 
the  machine,  applying  the  proceeds  on  the 
notes,  did  not  divest  the  seller  of  the  right 
of  property.  Call  v,  Seymour,  40  Ohio  St. 
670. 

Option  to  purchase.— A  sale  of  oil  tank 
cars  upon  condition  that  if  the  cars  were 
not  paid  for  within  sixty  days  they  should 
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revert  to  the  seller  did  not  pass  title  to  the 
purchaser,  as  the  transaction  would  be 
deemed  little  more  than  an  option  to  pur- 
chase. Smith  V.  Texas,  etc.,  R.  Co.,  101 
Tex.  405,  108  S.  W.  819  [modifying  (Civ. 
App.  1907)  105  S.  W.  528]. 

Injury  to  property. —  The  seller  may  after 
default  maintain  an  action  against  a  third 
person  for  injury  to  the  property.  French  v. 
Osmer,  67  Vt.  427,  32  Atl.  254. 

20.  Day  v.  Bassett,  102  Mass.  445 ;  Nutting 
V.  Nutting,  63  N.  H.  221. 

Fraud  as  to  balance  due. —  Where  a  con- 
ditional vendee  of  property,  after  part  per- 
formance of  the  contract,  transfers  his  in- 
terest, the  conditional  vendor  agreeing  with 
the  transferee  that  payment  of  the  balance 
due  shall  vest  the  title  in  him,  and  the 
vendor  and  vendee,  by  fraudulently  repre- 
senting that  the  balance  due  is  greater  than 
it  really  is,  procure  that  amount  to  be  in- 
serted in  the  contract  between  the  vendor 
and  transferee,  and  the  vendor,  on  failure 
of  the  transferee  to  pay  the  amount  specified 
in  the  contract,  replevies  the  goods,  an  an- 
swer alleging  the  fraud  and  that  the  balance 
actually  due  has  been  paid  sets  up  a  good 
defense.  Sanford  v.  Gates,  18  Mont.  398,  45 
Pac.  559. 

Sale  to  wife. —  The  provision  that  the  title 
should  remain  in  the  seller,  thus  preventing 
the  disposal  of  the  property  without  his  con- 
sent, was  merely  for  his  protection,  so  that 
the  rights  of  innocent  third  persons  should 
not  intervene,  and  did  not  render  the  sale 
and  transfer  to  the  buyer's  wife  of  her  hus 
band's  interest  invalid.  Powers  v.  Burdick, 
126  N.  Y.  App.  Div.  179,  110  N.  Y.  Suppl. 
883. 

On  payment  by  the  vendee  of  the  price  title 
to  the  goods  will  vest  in  his  assignee.  Cur- 
rier V.  Knapp,  117  Mass.  324;  Day  v.  Bas- 
sett, 102  Mass.  445 ;  Bailey  v.  Colby,  34  N.  H. 
29,  66  Am.  Dec.  752. 

21.  Sunny  South  Lumber  Co.  v.  Neimeyer 
Lumber  Co.,  63  Ark.  268,  38  S.  W.  902; 
Chose  V.  Ingalls,  122  Mass.  381 ;  Albright  V. 
Meredith,  58  Ohio  St.  194,  50  N.  E.  719;  Car- 
penter V.  Scott,  13  R.  I.  477.  But  see  Wise  V. 
Collins,  121  Cal.  147,  53  Pac.  640;  Winchester 
V.  King,  46  Mich.  102,  8  N.  W.  722. 

22.  Newhall  v.  Kingsbury,  131  Mass.  445; 
Denny  Eddy,  22  Pick.  (Mass.)  535;  Hervey 
V.  Dimond,  67  N.  H.  342,  39  Atl.  331,  68  Am. 
St.  Rep.  673;  Hurd  v.  Fleming,  34  Vt.  169. 
See  also  Carroll  v.  Beard,  27  Ont.  349,  hold- 
ing that  the  vendee's  interest  may  be  reached 
in  distress  for  rent.  Contra,  Mclver  v.  Wil- 
liamson-Halsell-Frazier  Co.,  19  Okla.  454,  92 
Pac.  170,  13  L.  R.  A.  N.  S.  696,  holding  that 
where  goods  are  sold  on  condition  that  the 
title  shall  not  pass  until  the  price  is  paid, 
the  buyer  has  no  attachable  interest  therein 
until  payment  of  the  price.  See  also  Attach- 
ment, 4  Cyc.  637  text  and  note  89. 
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sion.^^  The  seller  may  sell  or  mortgage  his  interest  in  the  goods  or  in  the  con- 
tract,^"*  or  it  may  be  attached  by  his  creditors.^^  The  provision  that  title  shall 
remain  in  the  seller  is,  however,  for  his  benefit  and  he  may  elect  to  treat  the  sale 
as  absolute  and  as  passing  the  property  in  the  goods  to  the  buyer.^^  Property 
held  by  a  bankrupt  under  a  contract  of  conditional  sale,  although  unrecorded,^ ^ 
may,  as  against  the  bankrupt  buyer,  be  reclaimed  by  the  seller.^^ 

2.  Proceeds,  Profits,  and  Increase  of  Property.  Since  the  title  to  the  prop- 
erty remains  in  the  seller  he  also  has  title  to  the  increase  of  such  property .^^  He 
does  not,  however,  take  title  to  goods  purchased  with  the  proceeds  of  the  property 
sold,^^  or  received  by  the  buyer  on  an  exchange  of  property unless  there  is  an 
express  stipulation  to  that  effect.^^ 

3.  Sale  or  Removal  of  Property.  The  buyer  under  a  contract  of  conditional 
sale  cannot  as  a  general  rule  deprive  the  seller  of  his  property  in  the  goods,  by  an 
unauthorized  removal  thereof    or  by  an  unauthorized  sale  of  the  goods  to  a  third 


23.  Harrington  v.  King,  121  Mass.  269;. 
Lord  r.  Buchanan,  69  Vt.  320,  37  Atl.  1048, 
60  Am.  St.  Rep.  933.  Compare  Smith  v.  Guf- 
ford,  36  Fla.  481,  18  So.  717,  51  Am.  St.  Rep. 
37. 

Right  of  action  against  tort-feasor  see  in- 
fra, X,  M,  1. 

24.  Arkansas. —  Little  Rock  Bank  v.  Col- 
lins, 66  Ark.  240,  50  S.  W.  694. 

Idaho. —  Barton  v.  Groseclose,  11  Ida.  227, 
81  Pac.  623. 

Maine. —  Everett  V.  Hall,  67  Me.  497. 

Minnesota. —  Spoon  f.  Frambach,  83  Minn. 
301,  86  N.  W.  106. 

Mississippi. —  Ross-Meehan  Brake  Shoe 
Foundry  Co.  v.  Pascagoula  Ice  Co.,  72  Miss. 
608,  18  So.  364. 

New  Hampshire. —  Cutting  v.  Whittemore, 
72  N.  H.  107,  54  Atl.  1098. 

Oregon. —  Landigan  v.  Mayer,  32  Oreg.  245, 
51  Pac.  649,  67  Am.  St.  Rep.  521. 

Utah. —  Standard  Steam  Laundry  v.  Dole, 
22  Utah  311,  61  Pac.  1103. 

Vermont. —  Nye  v.  Daniels,  75  Vt.  81,  53 
Atl.  150;  Burnell  v.  Marvin,  44  Vt.  277. 

After  a  servant,  who  bought  goods  from 
the  master  under  a  contract  stipulating  that 
the  ownership  of  the  goods  should  remain  in 
the  master  until  the  servant  had  sufficient 
credit  to  pay  for  the  same,  had  paid  for  the 
goods,  the  master  could  not  thereafter  make 
advancements  to  the  servant  which  would  con- 
stitute a  charge  against  the  goods.  Black 
Raven  Coal  Co.  v.  Edmonson,  108  S.  W.  955, 
33  Ky.  L.  Rep.  3. 

25.  McMillan  v.  Earned,  41  Mich.  521,  2 
N.  W.  662. 

26.  Tanner,  etc.,  Engine  Co.  v.  Hall,  89 
Ala.  628,  7  So.  187;  Quimby  v.  Lowell,  89 
Me.  547,  36  Atl.  902;  Osborne  v.  Walther,  12 
Okla.  20,  69  Pac.  953  (holding  that  the  seller 
may  resort  to  his  remedy  on  the  notes  given 
for  the  price)  ;  Detroit  Heating,  etc.,  Co.  v. 
Stevens,  16  Utah  177,  52  Pac.  379. 

27.  Necessity  and  effect  of  recording  see 
infra,  X,  J,  4. 

28.  Monitor  Drill  Co.  v.  Mercer,  163  Fed. 
943,  90  C.  C.  A.  303,  20  L.  R.  A.  N.  S.  1065; 
In  re  Atlanta  News  Pub.  Co.,  160  Fed.  519. 

29.  Anderson  r.  Leverette,  116  Ga.  732,  42 
S.  E.  1026;  Elmore  v.  Fitzpatrick,  56  Ala. 


400 ;  Bunker  v.  McKenney,  63  Me.  529 ;  Allen 
r.  Delano,  55  Me.  113,  92  Am.  Dec.  573; 
Desany  v.  Thorp,  70  Vt.  31,  39  Atl.  309; 
Clark  V.  Hayward,  51  Vt.  14;  Buckmaster  v. 
Smith,  22  Vt.  203.  Compare  Patterson  v. 
Bonner,  19  La.  508.  But  see  Myrick  v.  Boyd, 
3  Hayw.  (Tenn.)  179. 

30.  Baker  v.  Tolles,  68  N.  H.  73,  36  Atl. 
551. 

Goods  acquired  to  keep  up  stock. —  A  stipu- 
lation, in  an  agreement  to  sell  a  stock  of 
goods,  that  the  title  to  same,  except  such  as 
may  be  sold  in  course  of  trade,  shall  remain 
in  the  vendor  until  the  purchase-price  is  fully 
paid,  and  that  the  purchaser,  by  making 
fresh  purchases,  shall  keep  the  stock  equal 
to  what  it  was  at  the  time  of  sale,  does  not 
give  the  vendor  title  to  goods  bought  by  the 
purchaser  to  replenish  the  stock.  Harding 
v.  Lewenberg,  174  Mass.  394,  54  N.  E,  870. 

A  stipulation  against  depleting  the  stock 
while  any  portion  of  the  purchase-money  re- 
mained unpaid  did  not  authorize  the  vendee 
to  purchase  new  goods  on  the  credit  of  the 
vendors.  Richardson  Drug  Co.  v.  Plummer, 
56  Nebr.  523,  76  N.  W.  1086. 

31.  Dedman  v.  Earle,  52  Ark.  164,  12  S.  W. 
330;  Smith  v.  Gufford,  36  Fla.  481,  18  So. 
717,  51  Am.  St.  Rep.  37;  Hunt  v.  Douglass, 
22  Vt.  128.  But  see  Paris  v.  Vail,  18  Vt. 
277. 

32.  Cole  V.  Propst,  119  Ala.  99,  24  So. 
884;  Churchill  v.  Bailey,  13  Me.  64;  McGin- 
nis  V.  Savage,  29  W.  Va.  362,  1  S.  E.  746. 

33.  Warnken  v.  Langdon  Mercantile  Co., 
8  N.  D.  243,  77  N.  W.  1000.  See  also  Haw- 
kins v.  Brown,  30  Barb.  (N.  Y.)  206. 

Consent  to  the  removal  of  the  property  to 
a  designated  place  does  not  authorize  a  sec- 
ond removal  to  another  place.  Gibbons  r. 
Luke,  37  Hun  (N.  Y.)  576. 

Waiver. —  Where,  after  goods  were  removed 
by  the  vendee  in  a  conditional  sale,  the  ven- 
dor sent  to  the  vendee,  at  his  new  address, 
an  instrument  purporting  to  be  a  copy  of  the 
lease  contract,  the  jury  could  find  a  waiver 
by  the  vendor  of  a  condition  of  the  lease  for- 
bidding removal  of  tlie  goods  by  the  vendee, 
so  far  at  least  as  respected  the  removal  in 
question.  Brown  r,  Goldthwaite  Furniture 
Co.,  186  Mass.  51,  71  N.  E.  71. 
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person.^*  The  right  of  sale  may,  however,  be  conferred  by  special  stipulation,^^ 
or  inferred  from  the  circumstances,  as  where  the  goods  are  sold  for  the  purpose  of 
being  resold  at  retail,^^  in  which  case  it  may  be  stipulated  that  the  proceeds  shall 
be  applied  to  extinguish  the  debt  for  the  purchase-money.^^ 

4.  Injury  to  or  Destruction  of  Property.  In  some  jurisdictions  the  rule 
prevails  that  on  a  conditional  sale,  since  the  title  remains  in  the  seller,  the  goods 
are  at  his  risk,  and  in  the  event  of  their  destruction  or  injury  without  the  buyer's 
fault,  the  seller  must  bear  the  loss,^^  following  in  this  regard  the  rule  that  prevails 


Sale  to  two  persons. —  Where,  after  a  sale 
to  two  persons  on  condition  that  the  property 
shall  be  used  by  them  in  their  residence,  one 
of  such  persons  gives  up  his  residence  and 
leaves  the  other  in  possession  of  the  property, 
the  condition  of  the  sale  is  not  thereby 
breached.  Louis  V.  Hogan,  9  Ohio  Dec.  (Re- 
print) 342,  12  Cine.  L.  Bui.  198. 

Removal  to  another  state. —  Where  per- 
sonal property,  sold  under  a  valid  contract  of 
conditional  sale,  is  removed  to  another  state, 
the  failure  to  comply  with  the  requirements 
necessary  to  validate  such  a  contract  in  such 
other  state  does  not  destroy  the  vendor's 
title.  Dorntee  Casket  Co.  ?;.  Gunnison,  69 
N.  H.  297,  45  Atl.  318. 

34.  Wilkinson  v.  H.  C.  Akeley  Lumber  Co., 
56  Minn.  401,  57  N.  W.  941;  National  Cash 
Register  Co.  v.  Ferguson,  25  Misc.  (N.  Y.) 
363,  55  N.  Y.  Suppl.  592;  Prescott  V.  Pres- 
cott,  41  Vt.  131. 

Criminal  responsibility. —  Where  the  sale  of 
a  chattel  is  conditional,  the  vendor  reserving 
title,  it  is  no  defense  to  a  prosecution  for  its 
sale  by  the  vendee  that  the  vendor  did  not 
record  the  contract  of  sale,  or  take  other  pre- 
caution against  loss  from  any  wrongful  sale 
of  the  property  which  might  be  made  by  the 
vendee.  Chambers  v.  State,  85  Ga.  220,  11 
S.  E.  653. 

In  a  prosecution  under  Ga.  Pen.  Code 
(1895),  §  673,  for  encumbering  personal  prop- 
erty held  under  conditional  purchase,  it  is 
necessary  to  show  that  the  mortgage  was 
given  with  intent  to  defraud  the  vendor. 
Miley  V.  State,  118  Ga.  274,  45  S.  E. 
245. 

35.  Rewrick  v.  Goldstone,  48  Cal.  554,  hold- 
ing that  under  a  stipulation  that  the  buyer 
may  sell  within  two  years,  a  sale  within  the 
two  years  prevents  the  property  from  vesting 
in  tiie  seller  on  failure  to  pay  the  money. 
And  see  Christenson  v.  Nelson,  38  Oreg.  473, 
63  Pac.  648. 

Consent  that  the  property  may  be  mort- 
gaged to  a  certain  corporation  does  not  au- 
thorize the  buyer  to  mortgage  it  to  another 
corporation.  Lorain  Steel  Co.  v.  Norfolk, 
etc.,  R.  Co.,  187  Mass.  500'  73  N.  E.  646. 

36.  Arkansas. —  Rex  Buggy  Co.  v.  Ross,  80 
Ark.  388,  97  S.  W.  291. 

Delaicare. —  South  Bend  Iron  Works  v. 
Reedy,  5  Pennew.  361,  60  Atl.  698. 

Massachusetts. —  Spooner  v.  Cummings,  151 
Mass.  313,  23  N.  E.  839. 

Mississippi. — ■  Watts  v.  Ainsworth,  89  Miss. 
40,  42  So.  672. 

Neiv  York. — ^Milicie  v.  Pearson,  110  N.  Y. 
App.  Div.  770,  97  N.  Y.  Suppl.  431;  Smith 
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V.  Williams,  90  N.  Y.  App.  Div.  507,  85  N.  Y. 
Suppl.  506;  Cook  v.  Gross,  60  N.  Y.  App. 
Div.  446,  69  N.  Y.  Suppl.  924;  Albert  v. 
R.  Lewis  Steiner  Mfg.  Co.,  42  Misc.  522,  86 
N.  Y.  Suppl.  162. 

Tennessee. —  Star  Clothing  Mfg.  Co.  v.. 
Nordeman,  118  Tenn.  384,  100  S.  W.  93; 
Mayer  v.  Catron,  (Ch.  App.  1898)  48  S.  W. 
255. 

United  States. —  In  re  Gilligan,  152  Fed. 
605,  81  C.  C.  A.  595. 

37.  Rex  Buggy  Co.  v.  Ross,  80  Ark.  388, 
97  S.  W.  291;  Smith  v.  Williams,  90  N.  Y. 
App.  Div.  507,  85  N.  Y.  Suppl.  506. 

38.  Alabama. — -American  Soda  Fountain 
Co.  V.  Blue,  (1906)  40  So.  218;  Bishop  v 
Minderhout,  128  Ala.  162,  29  So.  11,  86  Am, 
St.  Rep.  134,  52  L.  R.  A.  395. 

Georgia. —  Glisson  v.  Heggie,  105  Ga.  30, 
31  S.  E.  118;  Randle  v.  Stone,  77  Ga.  501. 
But  see  Boyer  v.  Ausburn,  64  Ga.  271,  where 
the  contract  stipulated  that  the  vendee  should 
be  liable  although  the  animal  sold  should 
die. 

Massachusetts. — ^  Swallow  v.  Emery,  111 
Mass.  355. 

Neio  York. —  Wolf  v.  Di  Lorenzo,  21  Misc. 
521,  47  N.  Y.  SuppL  719. 

Texas.—  Cobb  v.  Tufts,  2  Tex.  App.  152. 

United  States. —  Arthur  v.  Blackman,  63 
Fed.  536. 

Estoppel  of  buyer. —  It  was,  however,  held 
in  American  Soda  Fountain  Co.  v.  Blue,  (Ala. 
1906)  40  So.  218,  that  if  the  buyer  executes 
a  mortgage  to  the  seller  on  the  property  to 
secure  the  purchase-price  he  thereby  admits 
that  the  title  to  the  property  was  in  him  at 
the  time  of  the  execution  of  the  mortgage, 
and  cannot  contend,  after  the  destruction  of 
the  goods,  that  the  original  contract  of  sale 
was  a  conditional  one,  so  that  title  did  not 
pass  to  him,  and  thus  throw  the  loss  upon 
the  seller.  This  principle  was  asserted  in 
Blue  V.  American  Soda  Fountain  Co.,  150 
Ala.  165,  43  So.  709. 

Election  to  complete  purchase. —  Where  de- 
fendant held  a  piano  under  an  agreement  for 
lease  or  sale,  with  an  option  to  purchase  for 
a  fixed  sum,  providing  that  the  lessee  should 
be  liable  for  the  value  of  the  piano  if  de- 
stroyed or  not  returned,  the  election  of  the 
lessee  to  purchase  the  piano  is  final,  and  a 
subsequent  default  and  offer  to  return  the 
piano,  where  it  is  thereafter  destroyed  by 
fire,  is  not  enough  to  relieve  the  lessee  from 
paying  the  price  or  value  thereof.  Ainsworth 
7;.  Rhines,  34  Misc.  (N.  Y.)  372,  69  N.  Y. 
Suppl.  876. 

Insurance. —  A  provision  in  the  contract 
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as  to  sales  generally.^^  It  is  to  be  noted,  however,  that  under  a  conditional  sale 
the  buyer  is  ordinarily  vested  with  all  the  incidents  of  ownership  except  the 
title,  and  by  the  weight  of  authority  the  risk  of  loss  is  therefore  to  be  borne  by  the 
buyer,  and  he  is  liable  for  the  price  notwithstanding  injury  to  or  destruction  of 
the  goods.^^ 

H.  Performance  by  Buyer  —  l.  In  General.  In  order  that  the  title  shall 
pass  to  the  buyer  under  the  conditional  sale  there  must  be  a  payment  of  the  proper 
amount, or  a  tender  of  payment/^  The  property  will  of  course  vest  in  the  buyer 
on  payment,^^  or  a  proper  tender,  although  the  tender  is  refused,^*  provided  the 


that  the  property  should  be  kept  insured  by 
the  vendor  in  its  favor  at  the  expense  of  the 
vendee  did  not  obligate  the  vendor  to  protect 
the  vendee  by  having  the  property  insured. 
Arthur  v.  Blackman,  63  Fed.  536. 

39.  See  supra,  VI,  A,  9,  b. 

40.  Arkansas. —  Phillips  v.  Hollenberg 
Music  Co.,  82  Ark.  9,  99  S.  W.  1105. 

Indiana. — ^Jessup  v.  Fairbanks,  38  Ind. 
App.  673,  78  N.  E.  1050. 

loiva. —  Neally  v.  Wilhelm,  4  Greene  240, 
61  Am.  Dec.  118,  where,  however,  the  loss 
was  due  to  the  vendee's  negligence. 

Kentucky. —  Prather  v.  Norflet,  1  A.  K. 
Marsh.  178. 

Mississippi. — ■  Burnley  v.  Tufts,  66  Miss. 
48,  5  So.  627,  14  Am.  St.  Rep.  540. 

Missouri. —  Tufts  v.  Wynne,  45  Mo.  App. 
42;  Jacob  Strauss  Saddlery  Co.  v.  Kingman, 
42  Mo.  App.  208. 

Neio  Jersey. — ^  American  Soda  Fountain  Co. 
V.  Vaughn,  69  N.  J.  L.  582,  55  Atl.  54. 

North  Carolina. — Whitlock  v.  Auburn  Lum- 
ber Co.,  145  N.  C.  120,  58  S.  E.  909,  12  L.  R. 
A.  N.  S.  1214;  Tufts  v.  Griffin,  107  N.  C.  47, 
12  S.  E.  68,  10  L.  R.  A.  526,  22  Am.  St.  Rep. 
863. 

Tennessee. —  Marion  Mfg.  Co.  v.  Buchanan, 
118  Tenn.  238,  99  S.  W.  984,  8  L.  R.  A.  N.  S. 
590. 

Vermont. —  La  Valley  v.  Ravenna,  78  Vt. 
152,  62  Atl.  47,  112  Am.  St.  Rep.  898,  2 
L.  R.  A.  N.  S.  97;  Fuller  v.  Buswell,  34  Vt. 
107,  assumption  of  risk  by  vendee. 

Wisconsin. —  Osborn  V.  South  Shore  Lum- 
ber Co.,  91  Wis.  526,  65  N.  W.  184;  Wad- 
leigh  V.  Buckingham,  80  Wis.  230,  49  N.  W. 
745,  assumption  of  risk  by  vendee. 

Canada. —  Sawyer,  etc.,  Co.  V.  Robertson,  1 
Ont.  L.  Rep.  297 ;  Goldie,  etc.,  Co.  v.  Harper, 
31  Ont.  284;  Hesselbacher  v.  Ballantyne,  28 
Ont.  182  [affirmed  in  25  Ont.  App.  36]. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1362. 

Where,  at  the  request  of  the  vendee,  the 
vendor  did  not  deliver  a  dry  kiln,  conditionally 
sold,  but  held  it  subject  to  the  vendee's  order, 
the  parties  stood  toward  each  otlier,  with 
regard  to  their  respective  rights  in  the  kiln 
and  its  destruction  by  fire,  in  the  same  posi- 
tion as  if  the  kiln  had  been  delivered.  Whit- 
lock V.  Auburn  Lumber  Co.,  145  N.  C.  120, 
58  S.  E.  909,  12  L.  R.  A.  N.  S.  1214. 

41.  Litterel  v.  St.  John,  4  Blaekf.  (Ind.) 
326;  and  supra,  X,  G,  1. 

If  no  time  is  fixed  for  completing  payment, 
the  buyer  is  entitled  to  reasonable  time  before 
the  seller  can  demand  the  return  of  the  goods, 


and  replevy  them.    Adams  v.  Wood,  51  Mich. 
411,  16  N.  W.  788. 

Payment  by  wife  of  buyer  see  infra,  712, 
note  75. 

Performance  by  creditor. —  Where  an  at- 
taching creditor  took  from  the  possession  of 
a  buyer,  a  piano  purchased  on  condition  that 
the  title  should  remain  in  the  seller  until 
full  payment,  he  could  not  for  his  own  benefit 
require  the  buyer  to  continue  to  perform  the 
conditions  of  the  sale  by  paying  instalments 
of  the  purchase-price  as  they  fell  due,  but 
must  himself  perform  the  conditions  of  the 
sale.  Pearne  v.  Coyne,  79  Conn.  570,  65  Atl. 
973. 

Rights  as  to  payment. —  Where  the  pur- 
chaser of  a  periodical  agrees  to  pay  a  per- 
centage of  the  gross  receipts  quarterly  until 
the  payments  aggregate  three  thousand  dol-  ^ 
lars,  the  title  to  remain  in  the  seller  until 
full  payment,  with  the  right  to  pay  at  any 
time,  such  purchaser  has  an  absolute  right  to 
pay  the  three  thousand  dollars  at  anj^  time, 
or  to  pay  the  gross  receipts  until  they  amount 
to  that  sum,  and  claim  an  absolute  title, 
Allen  V.  D.  H.  Ranck  Pub.  Co.,  98  111.  App. 
44. 

Sufficiency  of  evidence  as  to  payment  see 
Singer  Mfg.  Co.  v.  Horowitz,  88  N.  Y.  Suppl. 
349. 

Revesting  title  in  seller. —  Where  the  note 
is  paid  by  the  delivery  of  chattels  which, 
however,  are  claimed  by  creditors  of  the  buyer, 
and  the  note  is  therefore  redelivered  to  the 
seller,  title  to  the  goods  covered  by  the  con- 
ditional sale  is  revested  in  the  seller.  Boil- 
ing V.  Kirby,  90  Ala.  215,  7  So.  914,  24  Am. 
St.  Rep.  789. 

Question  for  jury  whether  payment  has 
been  made  see  Black  Raven  Coal  'Co.  v.  Ed- 
monson, 108  S.  W.  955,  33  Ky.  L.  Rep.  3. 

42.  Ingersoll-Sergeant  Drill  Co.  v.  Worth- 
ington,  110  Ala.  322,  20  So.  61;  Cincinnati 
Safe  Co.  V.  Kelly,  54  Ark.  476,  16  S.  W.  263; 
Le  Flore  v.  Miller,  64  Miss.  204,  1  So.  99. 

43.  Staunton  v.  Smith,  (Del.  1906)  65  Atl. 
593;  Ideal  Cash  Register  Co.  r.  Zunino,  39 
Misc.  (N.  Y.)  311,  79  N.  Y.  Suppl.  504. 

Where  there  was  a  dispute  as  to  the  mode 
of  payment,  a  general  account  between  the 
parties  was  held  to  be  material  only  in  so  far 
as  it  might  have  a  bearing  on  the  question 
as  to  whether  the  purchase-price  was  paid, 
and  in  determining  what  the  agreement  was. 
Sparrow-Kroll  Lumber  Co.  r.  Van  Slyck,  130 
Mich.  514,  90  N.  W.  275. 

44.  Day  v.  Bassett,  102  Mass.  445. 
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tender  is  kept  good.*^  It  is  sufficient  if  the  tender  is  made  before  possession  is 
actually  taken  by  the  seller.*^  While  the  giving  of  a  note  for  the  price  will  not 
in  the  absence  of  an  agreement  to  that  effect  operate  as  payment  so  as  to  pass 
the  title/^  if  the  note  is  accepted  as  payment  the  property  will  pass  to  the  buyer 
and  his  title  is  not  defeated  by  failure  to  pay  the  note.*^  A  transfer  without 
recourse  of  the  note  given  for  the  price,  without  an  assignment  of  the  title  to  the 
property,  will  vest  the  title  in  the  buyer.*^  Payment  of  part  of  the  price  will 
not  pass  the  property  in  a  part  of  the  goods  unless  there  is  an  agreement  to  that 
effect.^^  It  is,  however,  held  in  some  jurisdictions  that  the  buyer  has  an  assign- 
able interest  in  the  goods  to  the  extent  of  his  payments  which  may  be  reached 
by  his  creditors.^^    Where  the  buyer  is  allowed  a  certain  period  in  which  to  elect 


45.  Summerson  v.  Hicks,  134  Pa.  St.  566, 
19  Ail.  808. 

46.  Nattin  v.  Riley,  54  Ark.  30,  14  S.  W. 
1100;  Vaughn  v.  McFadyen,  110  Mich.  234, 
68  K  W.  135. 

47.  Maine. —  Anderson  Carriage  Co.  v. 
Bartley,  102  Me.  492,  67  Atl.  567. 

Montana. —  Heinbockle  v.  Ziigbaum,  5  Mont. 
325,  5  Pac.  897,  51  Am.  Rep.  59. 

^ew  York. —  National  Cash  Register  Co.  v. 
Ferguson,  25  Misc.  363,  55  N.  Y.  Suppl.  592. 

Pennsylvania. —  Levan  v.  Wilten,  135  Pa. 
St.  61,  19  Atl.  945. 

United  States. — ■  Segrist  r.  Crabtree,  131 
U.  S.  287,  9  S.  Ct.  687,  33  L.  ed.  125  [affirm- 
ing 3  N.  M.  278,  6  Pac.  202]. 

Renewal  notes. —  Where  a  vendor  accepted 
new  notes  "  in  renewal  and  in  lieu  of  the 
former  notes,"  he  did  not  thereby  relinquish 
the  security  afforded  by  the  registration  of  an 
agreement  that  the  vendor  should  retain  title 
until  the  notes  were  paid.  Barrington  V. 
Skinner,  117  N.  C.  47,  23  S.  E.  90. 

Notes  of  third  person. — Where  a  conditional 
sale  of  personalty  is  made,  the  title  to  re- 
main in  the  seller  until  payment  of  notes 
given  for  the  purchase-money,  a  surrender  of 
such  notes  and  an  acceptance  of  notes  of  a 
third  person  in  their  stead,  with  a  proviso 
that  the  purchaser  shall  not  be  released  from 
liability,  does  not  divest  the  seller  of  his 
claim  on  the  property.  Hollenburg  Music 
Co.  V.  Morris,  (Tex.  Civ.  App.  1896)  35 
S.  W.  396. 

48.  Great  Western  Mfg.  Co.  v.  Missouri 
Nat.  Bank,  6  Kan.  App.  922,  50  Pac.  941. 

Giving  new  note. —  Where  a  sale  of  per- 
sonal property  was  made  conditional  on  the 
payment  of  a  note,  and  there  was  evidence 
that  the  note  had  been  paid,  partly  in  cash 
and  partly  by  a  new  note,  it  was  error  to  re- 
fuse to  charge  that,  if  the  first  note  was  paid, 
the  title  vested  at  once  in  the  vendee,  unless 
an  agreement  was  then  made  that  it  should 
remain  in  the  vendor  until  the  payment  of 
the  second  note.  Edgewood  Distilling  Co.  v 
Shannon,  6Q  Ark.  133,  29  S.  W.  147.  But 
see  Staunton  v.  Smith,  (Del.  1906)  65  Atl. 
593,  holding  that  taking  a  new  note  maturing 
at  a  later  date  in  renewal  of  the  balance  duo 
operated  as  an  extension  of  the  time  for  the 
performance  of  the  condition.  And  see  also 
Lane  v.  Dreger,  95  Minn.  4,  103  N.  W.  710, 
where,  on  the  default  of  the  vendee,  a  new 
note  was  given  by  the  vendee's  husband  who 
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acted  as  her  agent,  the  old  note  being  can- 
celed and  returned  to  the  vendee,  and  it  was 
held  that  this  did  not  divest  the  vendor  of 
his  title  to  the  property. 

A  receipt  for  cash  and  notes  "  in  full  pay- 
ment "  does  not  operate  to  discharge  the 
seller's  claim  of  title  unless  it  clearly  appears 
that  the  transaction  was  intended  as  a  full 
discharge.  Bristol  v.  Pearson,  107  N.  C.  562, 
12  S.  E.  451,  22  Am.  St.  Rep.  900. 

49.  McCullough  V.  Pritchett,  120  Ga.  585, 
48  S.  E.  148;  Bradley  v.  Cassels,  117  Ga. 
517,  43  S.  E.  857;  Burch  v.  Pedigo,  113  Ga. 
1157,  39  S.  E.  493,  54  L.  R.  A.  808.  Contra, 
Cade  V,  Jenkins,  88  Ga.  791,  15  S.  E.  292. 

But  an  unconditional  assignment  of  a  note 
for  the  price  of  personalty,  wherein  the  seller 
retains  title  until  the  price  is  paid,  does  not 
extinguish  the  security,  but  the  title  retained 
by  the  seller  becomes  vested  in  the  assignee 
until  the  price  is  paid.  Laurens  Banking  Co. 
r.  Bales,  4  Ga.  App.  142,  60  S.  E.  1014  [fol- 
lowing Townsend  v.  Southern  Product  Co., 
127  Ga.  342,  56  S.  E.  436] ;  Cade  v.  Jenkins, 
88  Ga.  791,  15  S.  E.  292  [explained  in  Town- 
send  V.  Southern  Product  Co.,  supra]. 

50.  Brewer  V.  Ford,  59  Hun  (N.  Y.)  17, 
12  N.  Y.  Suppl.  619  [affirmed  in  126  N.  Y. 
643,  27  N.  E.  852].  But  see  Parry  Mfg.  Co. 
r.  Myton,  8  Kan.  App.  533,  54  Pac.  291, 
holding  that  as  between  the  original  parties 
the  seller  has  only  a  lien  for  the  unpaid  por- 
tion of  the  purchase-price. 

Separate  contracts. —  Defendant  entered 
into  a  written  contract  with  plaintiff  for  the 
purchase  of  a  range,  under  an  agreement  for 
possession,  and  giving  plaintiff  the  right  to 
resume  possession  on  default  in  payments 
required  to  be  made,  and  agreeing  that  on 
retaking  of  possession  all  payments  should 
be  forfeited  to  the  company.  By  a  second 
agreement  defendant  acquired  certain  other 
personalty  under  the  same  conditions  as  speci- 
fied in  the  first  contract.  Defendant  fully 
paid  for  the  range  under  the  first  contract, 
but  made  no  payments  under  the  second 
agreement,  and  the  property  acquired  there- 
under was  returned  to  plaintiff  before  action 
brought.  It  was  held  that  the  property 
agreed  to  be  sold  under  the  first  agreement 
was  not  pledged  as  security  for  the  payment 
of  the  debt  created  by  the  second  agreement. 
North  Star  House  Furnishing  Co.  v.  Rinkey, 
92  Minn.  80,  99  N.  W.  429. 

51.  Hervey  v.  Dimond,  67  N.  H.  342,  39 


SALES 


[35  Cyc]  6Y3 


to  complete  the  sale,  he  may  make  his  election  at  any  time  within  the  period,^^  but 
his  election  once  made  is  final.^^ 

2.  Default  and  Effect  Thereof.  In  order  that  the  buyer  shall  be  put  in  default 
so  as  to  forfeit  his  rights  under  the  contract  there  must  have  been  a  demand  of 
payment  by  the  seller.^'^  On  the  failure  of  the  buyer  to  make  payment  according 
to  the  terms  of  the  contract  the  seller  is  entitled  to  the  possession  of  the  property 
or  to  a  sale  thereof  in  foreclosure  of  his  lien,^^  and  is  not  obliged  to  accept  an  offer 
of  payment  from  a  purchaser  from  the  buyer  or  any  person  other  than  the  orig- 
inal buyer.^^ 

1.  Waiver  of  Conditions  —  l.  In  General.  The  condition  as  to  the  reten- 
tion of  title  by  the  seller  is  for  his  benefit  and  may  be  waived  by  acts  and  conduct 
showing  an  intent  not  to  rely  on  such  condition,^^  such  as  laches  in  exercising 
his  rights,  or  an  election  to  treat  the  sale  as  absolute.  Thus  if  the  seller  levies 
an  attachment  or  execution  on  the  property  as  the  property  of  the  buyer,  it  will 
be  regarded  as  an  election  to  treat  the  sale  as  absolute  and  an  abandonment  of 
his  claim  to  the  title. The  conditions  are  not  waived,  however,  by  permission 
to  sell  at  retail/^  or  to  mortgage  the  property  to  a  designated  person,^*  except 


Atl.  331,  68  Am.  St.  Rep.  661.  And  see  Al- 
bright V.  Meredith,  58  Ohio  St.  194,  50  N.  E. 
719. 

Attachable  interest  see  supra,  X,  G,  1. 

52.  Reese  v.  Beck,  24  Ala.  651. 

53.  Ainsworth  v.  Rhines,  34  Misc.  (N.  Y.) 
372,  69  N.  Y.  Suppl.  876. 

54.  Nattin  v.  Riley,  54  Ark.  30,  14  S.  W. 
1100;  Cushman  v.  Jewell,  7  Hun  (N.  Y.) 
525 ;  Taylor  v.  Finley,  48  Vt.  78. 

Necessity  of  demand  before  suit  see  infra, 
X,  L,  1,  c,  (II),  (c). 

55.  A'Hern  v.  Lipsett,  154  Mich.  196,  117 
N.  W.  577.    See  also  infra,  X,  L,  1,  c. 

56.  Huyett,  etc.,  Mfg.  Co.  v.  Gray,  124 
N.  C.  322,  32  S.  E.  718.  See  also  infra,  X,  L, 
1,  e. 

57.  Cottrell  v.  Carter,  173  Mass.  155,  53 
N.  E.  375;  Lippincott  v.  Rich,  19  Utah  140, 
56  Pac.  806.  But  see  Christenson  v.  Nelson, 
38  Oreg.  473,  63  Pac.  648,  holding  that  a 
purchaser  from  the  conditional  vendee  has  a 
right  to  complete  the  purchase,  and  that  the 
vendors  are  bound  to  accept  payment  from 
liim. 

58.  Tanner,  etc..  Engine  Co.  v.  Hall,  89 
Ala.  628,  7  So.  187;  Quimby  v.  Lowell,  89 
Me.  547,  36  Atl.  902;  Osborne  v.  Walther,  12 
Okla.  20,  69  Pac.  953;  Detroit  Heating,  etc., 
Co.  V.  Stevens,  16  Utah  177,  52  Pac.  379. 

59.  Freeh  v.  Lewis,  32  Pa.  Super.  Ct.  279. 

Non-reliance  on  condition. —  Where  plain- 
tiff, after  furnishing  fixtures  to  a  contractor, 
to  enable  the  latter  to  place  them  in  defend- 
ant's store  under  a  contract,  wrote  defend- 
ant, requesting  him  to  pay  the  contractor,  so 
that  plaintiff  could  collect  of  the  latter,  this 
was  a  waiver  of  any  ownership  or  lien  plain- 
tiff had  in  or  on  the  fixtures.  Milicie  v. 
Pearson,  110  N.  Y.  App.  Div.  770,  97  N.  Y. 
Suppl.  431. 

The  mere  mental  determination  to  rest 
"  satisfied "  with  the  non-performance  of  a 
condition  precedent  to  a  contract  of  sale  not 
procured  by  the  vendee  or  notified  to  him 
will  not  operate  as  a  waiver,  so  as  to  vest 
title  in  the  vendee  to  the  property  sold. 
Manwell  v.  Briggs,  17  Vt.  176. 
[43] 


60.  Knowles  Loom  Works  v.  Knowles,  ( Del. 
1906)  65  Atl.  26;  Mathews  v.  Smith,  8  Houst. 
(Del.)  22,  31  Atl.  879;  Marston  v.  Baldwin, 
17  Mass.  606;  Robbins  v.  Phillips,  68  Mo. 
100.  See  also  Lord  v.  Buchanan,  69  Vt.  320, 
37  Atl.  1048,  60  Am.  St.  Rep.  933,  holding 
that  when  the  seller  had  failed  to  exercise 
his  right  to  resume  possession  on  default  of 
the  buyer  but  had  allowed  him  to  recover 
from  a  trespasser,  the  seller  could  not  main- 
tain an  action  in  his  own  behalf  against  such 
trespasser. 

Default  as  to  interest. —  Where  the  vendee, 
in  a  contract  of  conditional  sale,  paid  the 
instalments  in  full,  but  did  not  pay  the  in- 
terest specified,  and  retained  the  property 
for  nearly  ten  years  without  any  demand  for 
interest  or  claim  of  title  by  the  vendor,  the 
condition  as  to  payment  of  interest  must  be 
deemed  to  have  been  waived,  and  the  title  to 
have  become  absolute  in  the  vendee.  Gorham 
v,  Holden,  79  Me.  317,  9  Atl.  894. 

61.  Smith  V.  Barber,  153  Ind.  322,  53  K  E. 
1014. 

Unconditional  delivery. —  Where  there  has 
been  a  conditional  sale  of  personalty,  a  sub- 
sequent delivery,  absolute  and  unconditional, 
and  so  intended,  waives  the  condition,  and 
title  passes  absolutely  to  the  vendee.  Al- 
bright V.  Brown,  23  Nebr.  136,  36  N.  W.  297. 

Indorsement  of  notes. —  The  vendor  of 
goods  delivered  under  a  contract  of  condi- 
tional sale,  by  indorsing  the  vendee's  pur- 
chase-money notes,  elects  to  abide  by  the 
contract  of  sale,  and  cannot  sue  to  recover 
the  goods.  Parlin,  etc.,  Co.  v.  Harrell,  8 
Tex.  Civ.  App.  368,  27  S.  W.  1084. 

62.  Thomason  v.  Lewis,  103  Ala.  426,  15 
So.  830;  Whitney  v.  Abbott,  191  Mass.  59, 
77  N.  E.  524;  'Wright  i\  Pierce,  4  Hun 
(N.  Y.)  351,  6  Thomps.  &  C.  651.  But  see 
Reed  v.  Starkey,  69  Vt.  200,  37  Atl.  297. 

63.  Stone  v.  Waite,  88  Ala.  599,  7  So. 
117.  See  also  supra,  X,  G.  3.  But  see 
Spooner  v.  Cunimings,  151  Mass.  313,  23 
N.  E.  839. 

64.  Lorain  Steel  Co.  r.  Norfolk,  etc.,  R. 
Co.,  187  Mass.  500,  73  N.  E.  646. 
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as  to  the  particular  person  so  designated.  When  a  return  of  the  goods  is  declined 
by  the  seller,  receiving  and  caring  for  them  on  behalf  of  the  buyer  is  not  a  waiver 
of  the  seller's  rights.®®  The  fact  that  possession  of  the  property  has  been  taken 
by  the  seller  and  then  restored  to  the  buyer  under  a  new  contract  does  not  show 
an  intention  to  abandon  the  claim  of  title. ®^  But  if  the  seller  takes  and  retains 
possession  of  the  property  the  vendee  will  be  relieved  of  the  obligation  to  pay.®^ 
The  question  whether  there  has  been  a  waiver  by  acts  and  conduct  is  one  depend- 
ing on  the  intent  of  the  parties  and  the  circumstances  of  the  case/®  and  is  a  ques- 
tion of  fact  for  the  jury.'^^ 

2.  Acceptance  or  Enforcement  of  Payment.  A  waiver  of  the  condition  as  to 
the  title  and  an  election  to  regard  the  sale  as  absolute  cannot  be  presumed  from 
a  demand  for  payment  of  the  price/^  or  from  the  fact  that  the  price  has  been 
charged  against  the  buyer  in  his  account. It  has,  however,  been  held  that  the 
presentation,  allowance,  and  approval  of  a  claim  for  the  price  against  the  estate 
of  a  deceased  purchaser  is  an  election  to  treat  the  sale  as  absolute.''^  And  gener- 
ally the  enforcement  of  the  claim  for  the  purchase-price  will  be  regarded  as  a  waiver 
of  the  reservation  of  title  by  an  election  to  treat  the  sale  as  absolute. So  too 
the  acceptance  of  an  overdue  instalment  or  a  part  of  the  amount  due  is  a  waiver 
of  the  existing  default  in  the  absence  of  a  demand  for  the  balance  due."^^  An 


65.  Bell  V.  Old,  88  Ark.  99,  113  S.  W. 
1023;  Hyatt  f.  Bell,  83  Ark.  360,  103  S.  W. 
748,  But  see  Ames  Iron  Works  v.  Richard- 
son, 55  Ark.  642,  18  S.  W.  381,  holding  that 
the  fact  that  the  seller's  agent  advised  a 
creditor  of  the  purchaser  to  take  a  mortgage 
thereon  is  no  waiver  of  the  condition  where 
the  agent  at  the  time  claimed  all  that  was 
due  on  the  property,  and  it  was  not  pre- 
tended that  he  had  led  the  creditor  to  believe 
that  title  was  in  the  purchaser,  or  that  the 
seller's  right  to  its  lien  was  waived. 

66.  Aspinwall  Mfg.  Co.  f.  Johnson,  97 
Mich.  531,  56  N.  W.  932. 

67.  Ames  Iron  Works  v.  Richardson,  55 
Ark.  642,  18  S.  W.  381;  Robinson  i\  Wajy, 
163  Mass.  212,  39  N.  E.  1009.  See  also  Cit- 
trell  V.  Carter,  173  Mass.  155,  53  N.  E.  375, 
holding  that  where  one  person  leases  chattels 
to  another,  and  agrees  to  execute  a  bill  of 
sale  on  receipt  of  stipulated  monthly  instal- 
ments, his  act  in  taking  possession,  after  the 
execution  of  a  mortgage  by  the  purchaser, 
and  canceling  the  lease,  and  then  executing 
a  similar  one  in  favor  of  a  third  person,  does 
not  affect  his  right  to  assert  title  against 
the  mortgagee. 

68.  Frederickson  v.  Schmittroth,  77  Nebr. 
724,  112  N.  W.  564. 

69.  Peabody  v.  Maguire,  79  Me.  572,  12 
Atl.  630;  Adams  v.  Roscoe  Lumber  Co.,  159 
N.  Y.  176,  53  N.  E.  805  {a-ffirmmg  2  N.  Y. 
App.  Div.  47,  37  N.  Y.  Suppl.  265];  Albert 
V.  R.  Lewis  Steiner  Mfg.  Co.,  42  Misc. 
(N.  Y.)  522,  86  N.  Y.  Suppl.  162. 

70.  Maine. —  Peabody  v.  Maguire,  79  Me. 
572,  12  Atl.  630. 

Massachusetts. —  Silsby  v.  Boston,  etc.,  R. 
Co.,  176  Mass.  158,  57  N.  E.  376;  Farlow  v. 
Ellis,  15  Gray  229. 

ISIew  York. —  Albert  v.  R.  Lewis  Steiner 
Mfg.  Co.,  42  Misc.  522,  86  N.  Y.  Suppl.  162. 

North  Dakota. —  Warnken  v.  Langdon  Mer- 
cantile Co.,  8  N.  D.  243,  77  N.  W.  1000. 

Pennsylvania. —  Freeh  V.  Lewis,  32  Pa. 
Super.  Ct.  279. 
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Wisconsin. —  Wing  v.  Thompson,  78  Wis. 
256,  47  N.  W.  606. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1417. 

71.  Equitable  General  Providing  Co.  V. 
Stein,  16  Misc.  (N.  Y.)  582,  38  N.  Y.  Suppl. 
774. 

72.  Hood  V.  Olin,  68  Mich.  165,  36  N.  W. 
177;  Pecan  Lake  Mill  Co.  v.  American  Coop- 
erage Co.,  (Miss.  1894)  15  So.  580.  But 
compare  Henrici  Laundry  Mach.  Co.  v. 
Fromuth,  8  Pa.  Dist.  29,  22  Pa.  Co.  Ct.  49. 

73.  Holt  Mfg.  Co.  V.  Ewing,  109  Cal.  353, 
42  Pac.  435  [distinguishing  Wells  V.  Robin- 
son, 13  Cal.  133]. 

74.  See  infra,  X,  L,  1,  b. 

A  seller  suing  for  the  price  of  goods  sold 
and  for  the  foreclosure  of  his  statutory  lien 
elects  to  waive  the  right  secured  by  the  con- 
tract of  sale  stipulating  that  the  title  shall 
remain  in  him  until  the  price  is  paid.  El- 
wood  State  Bank  v.  Mock,  40  Ind.  App.  685, 
82  N.  E.  1003. 

75.  Arkansas. —  Garpenter  v.  Crow,  77  Ark. 
522,  92  S.  W.  779. 

Maryland.— Cole  v.  Hines,  81  Md.  476,  32 
Atl.  196,  32  L.  R.  A.  455. 

Michigan. —  Cable  Co.  v.  Wasegizig,  130 
Mich.  387,  90  N.  W.  24;  Deyoe  v.  Jamison, 
33  Mich.  94. 

New  Hampshire. —  Hervey  v.  Dimond,  67 
N.  H.  342,  39  Atl.  331,  68  Am.  St.  Rep.  673. 

New  York. —  O'Rooirke  v.  Hadcock,  114 
N.  Y.  541,  22  N.  E.  33;  Cunningham  v. 
Hedge,  12  N.  Y.  App.  Div.  212,  42  N.  Y. 
Suppl.  549.  But  see  Bohde  v.  Farley,  49 
N.  Y.  Super.  Ct.  42. 

Rhode  Island.— Moshj  v.  Goff,  21  R.  I. 
494,  44  Atl.  930. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §§  1414- 
1416. 

Contra.— Hegler  v.  Eddy,  53  Cal.  597; 
Bennett  Bros.  Co.  v.  Tam,  24  Mont.  457,  62 
Pac.  780;  Quinn  v.  Parke,  etc.,  Mach.  Co.,  5 
Wash.  276,  31  Pac.  866. 

Payment  by  third  person. —  Where  the 
buyer  of  goods,  sold  conditionally,  incorpo- 
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existing  default  is  waived  by  an  extension  of  time  for  payment;  '^^  but  such  waiver 
does  not  extend  to  a  subsequent  default." 

3.  Taking  Other  Security.  As  a  general  rule  if  the  seller  takes  a  mortgage  or 
other  security  for  the  price,  such  act  will  be  regarded  as  a  waiver  of  the  condition 
reserving  title  and  an  election  to  consider  the  sale  as  absolute,'*^  especially  if  other 
security  is  taken  as  a  general  creditor  of  the  buyer. '^^  An  ineffectual  attempt  to 
assert  and  enforce  a  mechanic's  lien  on  the  property  sold  is  not  a  waiver  of  the 
reservation  of  title. A  mere  request  for  security  does  not  affect  the  seller's 
right/^  and  no  waiver  will  be  implied  where  the  security  was  taken  by  an  agent 
without  the  seller's  knowledge  or  authority. Nor  will  it  affect  his  title  because 
he  has  taken  security  for  a  cash  payment  not  made  as  agreed. Where  the  prop- 
erty is  purchased  from  the  conditional  vendee  by  a  third  person,  the  fact  that  the 
seller  accepts  additional  security  from  such  third  person  does  not  affect  his  lien.^* 

J.  Operation  and  Effect  as  to  Third  Persons  —  l.  In  General.  A  sale 
of  goods  on  the  condition  that  the  property  therein  shall  remain  in  the  seller  until 
the  price  is  paid,  in  the  absence  of  fraud,  is  valid  against  third  persons,  claiming 


rated,  and  transferred  them  to  the  corpora- 
tion, which,  not  knowing  of  the  seller's  right 
of  recaption,  paid  several  of  the  purchase- 
price  notes,  the  action  of  the  seller  in  ac- 
cepting payment  while  knowing  of  the  incor- 
poration did  not  estop  him  from  retaking  the 
goods,  he  having  a  right  to  suppose  the  pay- 
ments were  made  with  knowledge  of  the  con- 
tract. Van  Allen  v.  Francis,  123  Cal.  474, 
56  Pac.  339. 

76.  Cole  V.  Hines,  81  Md.  476,  32  Atl.  196, 
32  L.  R.  A.  455;  Fairbank  v.  Phelps,  22 
Pick.  (Mass.)  535;  Hutchings  v.  Hunger,  41 
N.  Y.  155  iafftrming  41  Barb.  396]. 

77.  Bunker  v.  McKenney,  63  Me.  529. 

78.  Alahama. —  American  Soda  Fountain 
Co.  V.  Blue,  (1906)  40  So.  218.  See  also 
Blue  V.  American  Soda  Fountain  Co.,  150 
Ala.  165,  43  So.  709. 

Georgia. —  Austin  v.  Hamilton,  96  Ga.  759, 
22  S.  ii.  304. 

Kansas. —  McCormick  Harvesting  Mach. 
Co.  v\  Lewis,  52  Kan.  358,  35  Pac.  12. 

Minnesota. —  Beer  v.  Aultman-Taylor  Co., 
32  Minn.  90,  19       W.  388. 

Montana. —  Silver  Bow  Min.,  etc.,  Co.  V. 
Lowry,  6  Mont.  288,  12  Pac.  652. 

Wisconsin. —  Aultman  1).  Silha,  85  Wis. 
359,  55  N.  W.  711. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1413. 

Contra.—  Pettyplace  v.  Groton  Bridge,  etc., 
Co.,  103  Mich.  155,  61  N.  W.  266;  Green- 
wald  V.  Tinsley,  (Miss.  1906)  42  So.  89; 
Richcreek  v.  O'Donnell,  26  Ohio  Cir.  Ct. 
528.  But  see  Valandingham  t\  Bliss,  3  Ohio 
S.  &  C.  PI.  Dec.  681,  33  Cine.  L.  Bui.  27. 

Redelivery  under  original  contract. —  The 
seller  of  goods  is  not  estopped  as  against  a 
creditor  of  the  buyer  from  claiming  title  to 
them,  on  a  conditional  sale,  by  the  fact  that 
he  accepted  a  chatted  mortgage  on  them 
from  the  buyer  in  possession,  foreclosed  it  on 
default,  as  shown  by  the  records,  and  again 
delivered  them  to  tlie  buyer  under  the  orig- 
inal contract,  the  validity  of  tlie  conditional 
sale  and  the  mortgage  being  unquestioned. 
Goodkind  v.  Gilliam,  19  Mont.  385,  48  Pac. 
548. 

Assignment   of    rents.— Where  furniture 


was  sold  with  a  reservation  of  title  in  the 
seller,  the  furniture  to  be  paid  for  out  of 
rents  of  the  building  in  which  it  was  used, 
an  assignment  of  the  rents  to  the  seller  is 
not  such  a  taking  of  security  as  will  waive 
the  condition  as  to  title.  Staats  v.  Hodges, 
Lalor  (N.  Y.)  211. 

Taking  a  subsequent  contract  from  the 
buyer  and  another,  although  it  is  in  effect 
additional  security,  will  not  operate  as  a 
waiver  of  the  vendor's  rights.  Standard 
Steam  Laundry  v.  Dole,  22  Utah  311,  61  Pac. 
1103. 

Taking  personal  security  on  the  purchase - 
money  note  is  not  a  waiver  of  the  seller's 
title.  Owenby  i'.  Swann,  (Tenn.  Ch.  App. 
190O)  59  S.  W.  378. 

The  taking  of  notes  and  collateral  security 
for  the  purchase-price  of  property  sold  under 
a  contract  of  conditional  sale  does  not  affect 
such  feature  of  the  contract.  Monitor  Drill 
Co.  V.  Mercer,  163  Fed.  943,  90  C.  C.  A.  303, 
2  L.  R.  A.  N.  S.  1065  [following  Bierce  v. 
Hutchins,  205  U.  S.  340,  27  S.  Ct.  524,  51 
L.  ed  828  {reversing  16  Hawaii  717)]. 

Election  of  remedies. —  Where  one  made  a 
conditional  sale  of  goods,  his  subsequent  ac- 
ceptance of  a  mortgage  on  them  and  other 
goods  does  not  constitute  an  election  to 
claim  under  the  mortgage,  to  the  exclusion 
of  his  rights  under  the  sale.  Corning  First 
Nat.  Bank  v.  Reid,  122  Iowa  280,  98  N.  W. 
107.  Compare  Foster  v.  Briggs  Mach.,  etc., 
Co.,  6  Indian  Terr.  342,  98  S.  W.  120. 

79.  Hinchman  v.  Point  Defiance  R.  Co..  14 
Wash.  349,  44  Pac.  867. 

80.  Warner  El.  Mfg.  Co.  r.  Capitol  Inv., 
etc..  Assoc.,  127  Mich.  323,  86  N.  W.  828,  89 
Am.  St.  Rep.  473.  But  see  Hickman  v.  Rich- 
burg,  122  Ala.  638,  26  So.  136. 

81.  Sargent  r.  Metcalf,  5  Gray  (]\Iass.) 
306,  66  Am.  Dec.  368. 

82.  Jones  r.  Albin,  53  Ga.  585. 

83.  Cherry  r.  Arthur,  5  Wash.  787,  32 
Pac.  744. 

84.  Kimball  r.  Costa,  76  Vt.  289,  56  Atl. 
1009,  104  Am.  St.  Rep.  937. 

85.  California. —  Rodgers  v.  Baelnnan.  109 
Cal.  552,  42  Pac.  448. 
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Kentucky. —  Patton  v.  McCane,  15  B.  Mon. 
555. 

Louisiana. —  McBurney  v.  Flagg,  11  La. 
333. 

Michigan. —  Thirlby  v.  Rainbow,  93  Mich, 
164,  53  N.  W.  159. 

Utah. —  Standard  Steam  Laundry  v.  Dole, 
22  Utah  311,  61  Pac.  1103. 

Washington. —  De  Saint  Germain  v.  Wind, 
3  Wash.  Terr.  189,  13  Pac.  753. 

United  States. —  Harkness  v.  Russell,  118 
U.  S.  663,  7  S.  Ct.  51,  30  L.  ed.  285  [affirm- 
ing 4  Utah  197,  7  Pac.  865] ;  Dunlop  v.  Mer- 
cer, 156  Fed.  545,  86  C.  C.  A.  435. 

England. —  Bateman  v.  Green,  Ir.  R.  2 
C.  L.  166. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1366  et 
seq.;  and,  generally,  Fraudulent  Convey- 
ances, 20  Cyc.  394. 

Taxes  due  from  purchaser. — Wh»re  it  is  ex- 
pressly provided  in  a  contract  for  the  sale 
of  lumber  that  it  "  shall  belong  to  the  seller 
until  shipped,"  the  title  thereto  remains  in 
him,  and  the  lumber  cannot  be  seized  for 
taxes  due  bv  the  purchaser  on  other  property. 
Hovey  v.  Gow,  81  Mich.  314,  45  N.  W.  985. 

If  the  contract  is  ambiguous  it  will  as  to 
third  persons  be  construed  as  an  absolute 
rather  than  a  conditional  sale.  W.  T.  Adams 
Mach.  Co.  V.  Newman,  107  La.  702,  32  So. 
38. 

Failure  of  vendee  to  redeem. — Where  one 
person  leases  chattels  to  another,  and  agrees 
to  execute  a  bill  of  sale  on  receipt  of  stipu- 
lated monthly  instalments,  his  rights,  as 
against  the  purchaser  under  a  mortgage 
given  by  the  lessee,  are  not  alfected  by  such 
purchaser's  failure  to  redeem  in  fifteen  days, 
under  Pub.  St.  c.  192,  §  13,  after  the  former 
had  taken  possession  for  failure  to  pay  in- 
stalments. Cottrell  V.  Carter,  173  Mass.  155, 
53  N.  E.  375. 

The  widow  of  the  deceased  vendee  under  a 
conditional  contract  of  sale,  attempting  to 
collect  an  award,  is  not  such  a  third  party 
to  the  contract  as  to  entitle  her  to  possession 
of  the  property  as  against  the  vendor.  Hall- 
beck  V.  Stewart,  69  111.  App.  225. 

Property  attached  to  realty. — Where  a  con- 
tract for  the  sale  of  a  mill  provided  that  the 
vendee  should  not  remove  any  of  the  machin- 
ery from  the  premises  without  the  vendor's 
consent,  the  fact  that  the  vendee  did  remove 
an  old  engine  without  the  vendor's  consent 
which  was  replaced  by  a  new  gasoline  engine 
purchased  from  plaintiffs  under  a  conditional 
contract  reserving  the  title  in  plaintiffs  until 
paid  for  did  not  affect  plaintiffs'  rights  under 
such  conditional  contract  of  sale.  Davis  v. 
Bliss,  187  N.  Y.  77,  79  N.  E.  851  [reversing 
105  N.  Y.  App.  Div.  636,  93  N.  Y.  Suppl. 
1127]. 

Trustee  in  bankruptcy. —  Dunlop  v.  Mer- 
cer, 156  Fed.  545,  86  C.  C.  A.  435. 

86,  Arkansas. —  Carroll  v.  Wiggins,  30  Ark. 
402. 

California.— iJ.  Collins,  121  Cal.  147, 
53  Pac.  640. 
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Indiana. —  Baals  v.  Stewart,  109  Ind.  371, 
9  N.  E.  403;  Sears  V.  Shrout,  24  Ind.  App. 
313,  56  N.  E.  728. 

Kentucky. —  Baldwin  v.  Warren,  39  S.  W. 
25,  18  Ky.  L.  Rep.  1102. 

Maine. —  Milliken  v.  Warren,  57  Me.  46 ; 
Stevens  v.  Ellis,  48  Me.  501,  77  Am.  Dec. 
240;  Waterston  v.  Getchell,  5  Me.  435,  17 
Am.  Dec.  251. 

Michigan. —  Couse  v.  Tregent,  11  Mich.  65. 

Mississippi. — Watts  v.  Ainsworth,  89  Miss. 
40,  42  So.  672. 

Missouri. — Ridgeway  v.  Kennedy,  52  Mo. 
24;  Barnes  v.  Rawlings,  74  Mo.  App.  531. 

New  Hampshire. —  Stone  v.  Sleeper,  62 
N.  H.  3;  Kimball  v.  Jackman,  42  N.  H.  242. 

New  Jersey. —  Cole  v.  Berry,  42  N.  J.  L. 
308,  36  Am.  Rep.  511. 

ISleiv  York. —  Brewster  v.  Baker,  20  Barb. 
364;  Herring  v.  Willard,  2  Sandf.  418. 

Oregon. —  Rosendorf  v.  Baker,  8  Oreg.  240. 

Tennessee. —  Houston  v.  Dyche,  Meigs  76, 
33  Am.  Dec.  130. 

Vermont. —  Ufford  V.  Winchester,  69  Vt. 
542,  38  Atl.  239. 

Virginia. —  McComb  v.  Donald,  82  Va. 
903,  5  S.  E.  558. 

Wisconsin. —  Garbutt  V.  Prairie  du  Chien 
Bank,  22  Wis.  384. 

United  States. — Harkness  v.  Russell,  118 
U.  S.  663,  7  S.  Ct.  51,  30  L.  ed.  285  [af- 
firming 4  Utah  197,  7  Pac.  865];  Blackwell 
V.  Walker,  5  Fed.  419,  2  McCrary  33;  Cop- 
land V.  Bosquet,  6  Fed.  Cas.  No.  3,212,  4 
Wash.  588.  See  also  Dunlop  V.  Mercer,  156 
Fed.  545,  86  C.  C.  A.  435. 

See  43  Cent.  Dig.  tit.  "Sales,"  §'  1371. 

Property  attached  to  realty. —  Even  where 
the  property  sold  was  placed  on  or  attached 
to  the  realty  of  the  buyer  it  has  been  held 
that  he  could  pass  no  title  to  a  subsequent 
purchaser  of  the  realty.  Warren  v.  Liddell, 
110  Ala.  232,  20  So.  89;  Baldwin  v.  Young, 
47  La.  Ann.  1466,  17  So.  883.  But  see  Jenks 
V.  Colwell,  66  Mich.  420,  33  N.  W.  528,  11 
Am.  St.  Rep.  502. 

Conditional  sale  not  evidence  of  fraud. — 
In  an  action  to  recover  goods  to  which 
plaintiff  had  reserved  title  on  a  conditional 
sale,  where  there  was  no  evidence  authoriz- 
ing it,  it  was  prejudicial  error  to  charge 
that  every  sale,  unless  accompanied  by  im- 
mediate delivery,  and  followed  by  an  actual 
change  of  possession,  was  conclusive  evidence 
of  fraud,  as  against  the  creditors  or  subse- 
quent purchasers.  Goodkind  v.  Gilliam,  19 
Mont.  385,  48  Pac.  548. 

Where  goods  were  delivered  on  trial  to  one 
who  was  to  buy  them  if  they  suited,  title  to 
remain  in  the  seller,  the  latter  was  entitled 
to  possession  of  them  as  against  a  third 
person  not  shown  to  be  a  bona  fide  pur- 
chaser. Ryan  v.  Wollowitz,  25  Misc.  (N.  Y.) 
498,  54  N.  Y.  Suppl.  988. 

87.  Colorado. —  Harbison  v.  Tufts,  1  Colo. 
App.  140,  27  Pac.  1014. 

Connecticut. —  Cragin  v.  Coe,  29  Conn.  51. 

Georgia. —  Goodwin  v.  May,  23  Ga.  205. 
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chasers  at  a  judicial  sale,^^  or  as  creditors. The  rights  of  the  seller  will  prevail 
even  against  one  occupying  the  position  of  a  bona  fide  purchaser, except  in  so 
far  as  the  general  rule  has  been  changed  by  statutory  provisions  as  to  the  execu- 
tion of  the  contract/^  and  those  requiring  the  contract  or  a  memorandum  thereof 
to  be  filed  and  recorded. So  far  as  subsequent  purchasers  are  concerned  the 
seller  cannot,  however,  reclaim  the  goods  if  the  resale  was  authorized, unless 
the  condition  attached  to  the  authorization  was  that  the  seller's  title  should  be 
protected. 

2.  Creditors  of  Buyer  —  a.  General  Rule.  Except  as  the  general  rule  may 
be  modified  by  statutory  provisions  requiring  contracts  of  conditional  sale  to  be 


Indiana. —  Sears  v.  Shrout,  24  Ind.  App. 
313,  56  N.  E.  728. 

Michigan  —  Hood  v.  Olin,  68  Mich.  165,  36 
N.  W.  177. 

'New  Hampshire. —  Haven  v.  Emery,  33 
N.  H.  66. 

'New  York. —  Canton  Surgical,  etc.,  Co.  v. 
Webb,  16  N.  Y.  Suppl.  932. 

Utah. —  Shoslionetz  v.  Campbell,  7  Utah 
46,  24  Pac.  672. 

United  States. —  New  York  Cent.  Trust 
Co.  V.  Marietta,  etc.,  R.  Co.,  48  Fed.  865,  1 
C.  C.  A.  130. 

See  43  Cent.  Dig.  tit.     Sales,"  §  1373. 

Property  attached  to  realty. — Where  chat- 
tels are  sold  under  an  agreement  that  the 
title  shall  not  pass  until  payment,  and  are 
delivered  to  the  purchaser  after  he  has  made 
a  mortgage  covering  after-acquired  prop- 
erty, of  which  mortgage  the  vendor  has  con- 
structive notice  through  its  record,  the  ven- 
dor's lien  on  such  chattels  for  their  price 
will  prevail,  as  against  the  mortgagee,  pro- 
vided such  chattels  are  separate  and  dis- 
tinct personalty,  and  do  not  become  part  of 
the  real  estate  mortgaged;  but  if,  with  the 
consent  of  the  vendor,  implied  by  his  knowl- 
edge of  the  mortgage,  such  chattels  become 
a  part  of  the  realty,  they  are  subject  to  the 
lien  of  the  mortgage.  New  York  Security, 
etc.,  Co.  V.  Capital  R.  Co.,  77  Fed.  529. 

Purchaser  at  mortgage  sale. —  One  who 
leases  chattels  to  another,  and  agrees  to  exe- 
cute a  bill  of  sale  on  receipt  of  stipulated 
monthly  instalments,  may  reclaim  the  chat- 
tels from  a  purchaser  at  a  sale  under  a 
mortgage  executed  by  the  latter.  Cottrell 
V.  Carter,  173  Mass.  155,  53  N.  E.  375. 
See  also  Piedmont  Land,  etc.,  Co.  v.  Thom- 
son-Houston Motor  Co.,  (Ala.  1892)  12  So. 
768. 

An  absolute  sale  cannot  be  modified  by  a 

subsequent  agreement  so  as  to  convert  it 
into  a  conditional  sale  as  against  the  rights 
of  an  intervening  mortgagee.  Van  Winkle 
V.  Crowell,  146  U.  S.  42,  13  S.  Ct.  18,  36 
L.  ed.  880. 

Goods  to  be  resold. — Where  a  person  buys 
personal  property  under  a  written  contract 
that  he  will  hold  it  in  trust  for  the  seller 
until  the  latter  be  fully  paid,  and  that,  if 
any  sales  are  made,  he  will  hold  the  pro- 
ceeds in  trust  for  the  seller,  and  subse- 
quently the  buyer,  without  the  consent  of 
the  seller,  gives  a  chattel  mortgage  on  the 
property  to  another  to  secure  a  prior  debt, 


the  seller  may  recover  the  property  from  the 
mortgagee.  Standard  Implement  Co.  v.  Par- 
lin,  etc.,  Co.,  51  Kan.  544,  33  Pac.  360. 

88.  Piedmont  Land,  etc.,  Co.  V.  Thomson- 
Houston  Motor  Co.,  (Ala.  1892)  12  So.  768; 
Cottrell  17.  Carter,  173  Mass.  155,  53  N.  E. 
375;  Blanchard  v.  Child,  7  Gray  (Mass.) 
155 ;  Ferguson  v.  Lauterstein,  160  Pa.  St. 
427,  28  Atl.  852. 

89.  See  infra,  X,  J,  2. 

Attaching  creditor  see  Attachment,  4  Cyc. 
637  text  and  note  89. 

90.  See  infra,  X,  J,  3. 

91.  See  supra,  X,  D,  2. 
93.  See  itifra,  X,  J,  4. 

93.  Gluckauf  v.  Urton,  19  Cal.  61 ;  Spooner 
V.  Cummings,  151  Mass:  313,  23  N.  E.  839; 
Christenson  v.  Nelson,  38  Oreg.  473,  63  Pac. 
648. 

Resale  voidable  for  fraud. — Where  personal 
property  is  sold  with  power  in  the  condi- 
tional vendee  to  resell,  and  the  resale  is 
voidable  at  the  election  of  the  conditional 
vendee  for  fraud,  it  is  also  voidable  at  the 
election  of  the  conditional  vendor.  Dun- 
ham V.  Lee,  24  Vt.  432. 

Substitution  of  vendor.— Defendants  con- 
tracted to  purchase  an  electrical  machine 
from  M,  a  dealer  in  such  machines,  the  con- 
tract providing  for  part  payment  in  a  sec- 
ond-hand dynamo.  M  purchased  from  plain^ 
tiffs  the  machine  with  which  to  fill  the 
contract,  title  to  remain  in  plaintiffs  until 
payment.  Plaintiffs  wrote  to  defendants 
that  at  the  request  of  M  they  would  ship 
the  machine;  that  "this  machine  is  the 
property  of  [plaintiffs]  until  fully  paid 
for;  the  time  of  payment  being  thirty,  sixty, 
and  ninety  days."  Defendants  acknowledged 
receipt  of  the  letter,  and  agreed  to  settle  in 
thirty  days.  Plaintiffs  did  not  knoAv  tliat 
the  second-hand  machine  was  received  in 
part  payment.  Tt  was  held  that  plaintiffs 
were  not  estopped  to  assert  the  contract 
for  retention  of  title,  as  against  defendants. 
Excelsior  Iron  Works  v.  Lee,  123  Mich.  499, 
82  N.  W.  207. 

Under  the  law  of  Arkansas  a  conditional 
contract  of  sale  providing  that  the  vendee 
may  sell  the  projierty  in  the  usual  course  of 
business  is  valid,  although  it  is  not  re- 
corded. In  rc  Newton,  153  Fed.  841,  83 
C.  C.  A.  23. 

94.  Bateman  r.  Green,  Ir.  E.  2  C.  L.  166. 

95.  Attachable  interest  of  buyer  sec  supra, 
X,  G,  1. 

[X,  J,  2,  a] 


678    [35  Cyc] 


SALES 


executed  in  a  certain  manner  and  requiring  such  contracts  to  be  recorded  ®^  a 
conditional  sale  is  ordinarily  held  to  be  valid  as  against  creditors  of  the  buyer;  and 


Priority  between  attachment  and  claim  un- 
der conditional  sale  see  Attachment,  4  Cyc. 
637. 

Property  conveyed  by  assignment  for  bene- 
fit of  creditors  see  Assignments  For  Bene- 
fit OF  Creditors,  4  Cyc.  215. 

96.  See  supra,  X,  D,  2. 

97.  See  infra,  X,  J,  4. 

98.  Connecticut. —  Lucas  v.  Birdsey,  41 
Conn.  357. 

Georgia.— mii^  v.  Holland,  98  Ga.  154,  26 
S.  E.  735;  Hall  v.  Larey,  73  Ga.  697. 

Kentucky. —  Patton  v.  McCane,  15  B.  Mon. 
555. 

Maine. —  Churchill  v.  Bailey,  13  Me.  64. 

Massachusetts. —  Plymouth  Stove  Foundry 
Co.  V.  Fee,  182  Mass.  31,  64  N.  E.  419; 
Nichols  V.  Ashtoii,  155  Mass.  205,  29  N.  E. 
519;  Hill  V.  Freeman,  3  Cush.  257;  Keed  v. 
Upton,"  10  Pick.  522,.  20  Am.  Dec.  545; 
Hussey  v.  Thornton,  4  Mass.  405,  3  Am. 
Dec.  224. 

Michigan. —  Dewes  Brewery  Co.  v.  Merritt, 
82  Mich.  198,  46  N.  W.  379,  9  L.  R.  A.  270; 
Marquette  Mfg.  Co.  Jeffrey,  49  Mich.  283, 
13  N.  W.  592. 

Mississippi. — W.  F.  Zimmerman  Lumber 
Co.  V.  Elder,  (1901)  29  So.  466.  But  see 
Paine  v.  Hall  Safe,  etc.,  Co.,  64  Miss.  175, 
1  So.  56. 

Missouri. —  Ridgeway  v.  Kennedy,  52  Mo. 
24. 

Montana. —  Goodkind  v.  Gilliam,  19  Mont. 
385,  48  Pac.  548;  Silver  Bow  Min.,  etc.,  Co. 
V.  LoAvry,  6  Mont.  288,  12  Pac.  652;  Hein- 
bockle  V.  Zugbaum,  5  Mont.  344,  5  Pac.  897, 
51  Am.  Rep.  59. 

tiew  Hampshire. —  McFarland  v.  Farmer, 
42  N.  H.  386. 

'New  Jersey. —  Cole  v.  Berry,  42  N.  J.  L. 
308,  36  Am.  Rep.  511. 

tieio  York. —  Fennikoh  v.  Gunn,  59  N.  Y. 
App.  Div.  132,  69  N.  Y.  Suppl.  12;  Piser  v. 
Stearns,  1  Hilt.  86. 

Tennessee. —  Gambling  v.  Read,  Meigs  281. 

Texas.— Tnfts  v.  Cleveland,  (1887)  3 
S.  W.  288;  City  Nat.  Bank  v.  Tufts,  63  Tex. 
113;  Mechanics'  Bank  v.  Gullett  Gin  Co., 
(Civ.  App.  1898)  48  S.  W.  627. 

Utah. —  Russell  v.  Harkness,  4  Utah  197, 
7  Pac.  865  [affirmed  in  118  U.  S.  663,  7 
S.  Ct.  51,  30  L.  ed.  285]. 

Vermont. —  Fales  v.  Roberts,  38  Vt.  503 
(holding  that  the  creditor  must  tender  the 
amount  due  within  a  specified  period  in 
order  to  hold  the  goods  as  against  the  un- 
paid seller)  ;  Paris  v.  Vail,  18  Vt.  277;  Bige- 
low  V.  Huntley,  8  Vt.  151. 

United  States. —  Harkness  v.  Russell,  118 
U.  S.  663,  7  S.  Ct.  51,  30  L.  ed.  285  [af- 
firming 4  Utah  197,  7  Pac.  865]  ;  The  Marina, 
19  Fed.  760. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  1391, 
1394. 

The  contrary  has  been  held  in  some  cases. 
Murch  V.  Wright,  46  111.  487,  95  Am. 
Dec.  455.    Especially  when  the  creditor  is 
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an  execution  creditor.  Gilbert  v.  National 
Cash  Register  Co.,  176  HI.  288,  52  N.  E.  22; 
Herbert  v.  Rhodes-Burford  Furniture  Co., 
106  111.  App.  583;  Emerson  Piano  Co.  v. 
Maund,  85  111.  App.  453;  Boehm  v.  Griebe- 
now,  78  111.  App.  675.  And  see  W.  W.  Kim- 
ball Co.  V.  Cruikshank,  123  111.  App.  580; 
Brunswick,  etc.,  Co.  v.  Hoover,  95  Pa.  St. 
508,  40  Am.  Rep.  674;  Rose  v.  Story,  1  Pa. 
St.  190,  44  Am.  Dec.  121 ;  W.  A.  E.  Henrici 
Laundry  Mach.  Co.  v.  Fromuth,  15  Pa.  Su- 
per. Ct.  339;  Ott  V.  Sweatman,  3  Pa.  Dist. 
573,  15  Pa.  Co.  Ct.  97  [affirmed  in  166  Pa. 
St.  217,  31  Atl.  102];  Lee  v.  Byers,  2  Chest. 
Co.  Rep.  (Pa.)  134;  Frank  v.  Price,  1  Leg. 
Rec.  101 ;  Ryle  v.  Knowles  Loom  Works, 
87  Fed.  976,  31  C.  C.  A.  340,  applying  the 
Pennsylvania  rule.  But  see  Lehigh  Co.  v. 
Field,  8  Watts  &  S.  (Pa.)  232 ;  Ladley  v.  U.  S. 
Express  Co.,  3  Pa.  Super.  Ct.  149.  Compare 
John  Matthews  Apparatus  Co.  v.  Neal,  89 
111.  App.  174;  Gould  V.  Howell,  32  111.  App. 
349. 

Under  the  law  of  Pennsylvania  a  reserva- 
tion of  title  in  a  contract  under  which  goods 
are  delivered  to  another  until  the  purchase- 
price  shall  have  been  paid  is  void  as  against 
creditors  of  the  person  in  possession,  what- 
ever may  be  the  form  of  the  contract,  if  it 
is  essentially  one  of  conditional  sale,  and 
not  of  bailment.    In  re  Tice,  139  Fed.  52. 

Landlord  of  vendee. — Where  the  seller  of  a 
soda-water  apparatus  on  instalments  re- 
serves the  title  thereto  until  paid  for,  while 
any  part  of  the  price  remains  unpaid  he 
has  a  sufficient  interest  therein  to  entitle 
him  to  possession,  as  against  the  purchas- 
er's landlord  in  a  distress  for  rent.  Tufts 
V.  Stone,  70  Miss.  54,  11  So.  792.  See  also 
Bingham  v.  Vandegrift,  93  Ala.  283,  9  So. 
280,  holding  that  where  the  instrument  of 
sale  of  goods  to  a  tenant  provides  that  the 
vendor  shall  retain  title  until  the  purchase- 
money  is  paid,  this  is  a  conditional  sale, 
and  the  landlord  can  only  subject  them  to 
his  lien  by  paying  the  purchase-money  due, 
or  keeping  good  a  tender  thereof. 

Creditor  without  notice. —  Delivery  under 
a  contract  providing  that  title  to  the  goods 
shall  remain  in  the  vendor  until  the  price  and 
interest  thereon  is  fully  paid  does  not  pass 
title  to  the  vendee,  so  as  to  subject  it  to 
execution  for  his  debts,  although  the  execu- 
tion creditors  have  no  notice  of  the  condi- 
tion. Dodd  V.  Bowles,  3  Wash.  Terr.  383, 
19  Pac.  156. 

Assignee  for  benefit  of  creditors. — A  sale 
and  delivery  of  chattels  on  condition  that 
the  title  shall  remain  in  the  vendor  until 
they  are  paid  for  passes  no  title  to  the  ven- 
dee, and  his  assignee  has  no  claim  as  against 
a  purchaser  of  the  vendor,  Schneider  v. 
Lee,  (Oreg.  1888)  17  Pac.  269. 

The  burden  of  proof  is  on  the  seller  to  show 
as  against  a  creditor  of  the  buyer  that  the 
sale  was  a  conditional  one  (Forbes  v.  Martin, 
7  Houst.  (Del.)  375,  32  Atl.  327),  and  that 
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m  some  cases  this  rule  has  been  held  to  apply  even  though  the  creditor  is  a 
judgment  creditor. 

b.  After  Default  and  Reclamation.  Especially  will  the  general  rule  apply 
after  default  and  a  reclamation  of  the  goods  by  the  seller.^ 

e.  Effect  of  Time  of  Accrual  of  Indebtedness.  In  some  jurisdictions  a  dis- 
tinction has  been  drawn  based  on  the  time  of  accrual  of  the  indebtedness,  and  the 
rule  has  been  laid  down  that  while  the  sale  is  valid  as  against  a  creditor  whose 
claim  accrued  prior  to  the  sale,^  it  is  not  vaHd  as  against  a  creditor  whose  claim 
accrued  subsequently  to  the  sale.^ 

d.  Where  Goods  Are  Sold  For  Resale.  So  too  a  distinction  is  observed  in 
some  jurisdictions  where  the  goods  were  sold  for  the  purpose  of  resale,  and  it  is 
held  that  in  such  case  the  creditor  may  hold  the  goods,*  although  the  distinction 
is  not  regarded  as  affecting  the  question  in  other  jurisdictions.^ 


the  condition  was  not  fulfilled  (Goodell  v. 
Fairbrother,  12  R.  I.  233,  34  Am.  Rep. 
631). 

Buyer  trading  as  corporation. — When  plain- 
tiff sold  machinery  to  A,  reserving  the  title 
until  the  same  should  be  paid  for,  and  A 
and  defendant  formed  a  manufacturing  com- 
pany, and  advertised  under  the  name  of  A, 
with  the  addition  of  the  words  "  Manufac- 
turing Co.,"  the  machinery  was  not  liable 
for  the  company's  debts  under  Miss.  Code 
(1880),  §  1300,  which  provides  that,  if  any 
person  shall  transact  business  as  a  trader, 
or  otherwise,  with  the  addition  of  the  words 
"  and  Company,"  "  and  Co.,"  or  like  words, 
and  fail  to  disclose  the  name  of  his  prin- 
cipal or  partner,  all  the  property  used  or 
acquired  in  such  business  shall  be  liable  for 
his  debts,  as  the  machinery  was  not  used 
in  such  business  with  the  consent  of  plain- 
tiff. Adams  v.  Beivg,  67  Miss.  234,  7  So. 
225.  Compare  Paine  v.  Hall  Safe,  etc.,  Co., 
64  Miss.  175,  1  So.  56,  where  the  property 
was  sold  to  and  used  by  a  firm  in  the  trans- 
action of  its  business  and  it  was  held'  that 
in  such  case  the  statute  applied. 

A  hotel-keeper  has  a  lien,  however,  on  a 
piano  in  the  possession  of  a  guest  under  a 
conditional  contract  of  sale  providing  that 
the  title  thereto  shall  remain  in  the  vendor 
until  the  price  has  been  paid,  which  is  su- 
perior to  the  right  of  the  vendor  to  retake 
possession  of  the  piano  on  a  breach  by  the 
guest  of  the  conditions  contained  in  such  con- 
tract of  sale.  Waters  v.  Gerard,  189  N.  Y.  302, 
82  N.  E.  143,  121  Am.  St.  Rep.  886 
[affirming  106  N.  Y.  App.  Div.  431,  94  N.  Y. 
Suppl.  702].  See  also  Innkeepers,  22  Cyc. 
1090. 

99.  Mechanics'  Bank  v.  Gullett  Gin  Co., 
(Tex.  Civ.  App.  1898)  48  S.  W.  627.  Com- 
pare John  Matthews  Apparatus  Co.  v.  Neal, 
89  111.  App.  174.  But  see  Coors  v.  Reagan, 
44  Colo.  126,  96  Pac.  966  {explaining  Jones 
V.  Clark,  20  Colo.  353,  38  Pac.  371;  Gerow 
V.  Castello,  11  Colo.  560,  19  Pac.  505,  7  Am. 
St.  Rep.  260;  George  v.  Tufts,  5  Colo.  162; 
Weber  v.  Diebold  Safe,  etc.,  Co.,  2  Colo.  App. 
68,  29  Pac.  747],  in  case  of  an  attachment 
creditor. 

The  receiver  or  general  creditors  of  an  in- 
solvent corporation  are  not  "  judgment  cred- 
itors," within  Pamphl.  Laws  (1898),  pp.  699, 


700,  §§  71,  72,  relating  to  conditional  sales 
of  chattels,  and  protecting  only  judgment 
creditors,  subsequent  purchasers,  and  mort- 
gagees, without  notice.  Smith  v.  Hotel  Ritz 
Co.,  (N.  J.  Ch.  1908)  70  Atl.  137. 

1.  Georgia. —  Steen  V.  Harris,  81  Ga.  681, 
8  S.  E.  206. 

Massachusetts. —  Blanchard  V.  Cooke,  144 
Mass.  207,  11  N.  E.  83. 

tfew  York. —  Powell  v.  Preston,  1  Hun  513, 
3  Thomps.  &  C.  644. 

Pennsylvania. —  Hineman  v.  Matthews,  138 
Pa.  St.  204,  20  Atl.  843,  10  L.  R.  A.  233. 

Tennessee. —  Buson  V.  Dougherty,  11 
Humphr.  50. 

Vermont. —  Martin  v.  Eames,  26  Vt.  476. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1400. 

Under  Mills  Annot.  St.  Colo.  §  2027,  if  a 
conditional  sale  was  rescinded,  the  seller,  to 
make  the  transaction  available  against  the 
buyer's  creditors,  was  bound  to  immediately 
take  and  keep  actual  and  continued  posses- 
sion of  the  personalty.  Coors  v.  Reagan,  44 
Colo.  126,  96  Pac.  966. 

2.  Iowa. —  Corning  First  Nat.  Bank  i\ 
Reid,  122  Iowa  280,  98  N.  W.  107. 

Massachusetts. —  Marston  v.  Baldwin,  17 
Mass.  606. 

:NeiD  Yorfc.— Davis  v.  Bliss,  187  N.  Y.  77, 
79  N.  E.  851. 

Pennsylvania. —  Myers  v.  Harvey,  2  Penr. 

6  W.  478,  23  Am.  Dec.  60. 

Utah. —  Russell  v.  Harkness,  4  Utah  197, 

7  Pac.  865. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1392. 

3.  Hussey  v.  Thornton,  4  Mass.  405,  3  Am. 
Dec.  224;  New  York  Securitv,  etc.,  Co.  r. 
Capital  R.  Co.,  77  Fed.  529. 

4.  New  Haven  Wire  Co.  Cases,  57  Conn. 
352,  18  Atl.  266,  5  L.  R.  A.  300;  Wheeler 
V.  New  Haven  Wire  Co.,  (Conn.  1889)  16 
Atl.  393 ;  Cleveland  Co-operative  Stove  Co. 
V.  Matson,  30  111.  App.  372;  Mayer  v.  Catron, 
(Tenn.  Ch.  App.  1898)  48  S.  W.  255.  But 
compare  Mack  v.  Story,  57  Conn.  407.  18 
Atl.  707;  Lewis  v.  :\[cCabe,  49  Conn.  141. 
44  Am.  Rep.  217,  where  the  condition  was 
that  the  seller's  title  should  remain  only 
as  to  the  unsold  goods. 

5.  Maine. —  Thomas  r.  Parsons.  87  "Me.  203, 
32  Atl.  876. 

Nehrasl-a. — \\'ilson  r.  Lewis.  (^'^  Xebr.  617, 
88  N.  W.  690. 
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3.  Bona  Fide  Purchasers.^  The  general  rule  that  conditional  sales  are,  in  the 
absence  of  statute,  valid  as  against  subsequent  purchasers  from  the  buyer  applies, 
although  such  purchaser  occupies  the  position  of  a  bona  fide  purchaser.'^  If,  how- 
ever, the  goods  are  sold  to  a  retail  dealer,  for  the  purpose  of  resale,  or  consent 


'New  York. —  Frank  V.  Batten,  49  Hun  91, 
1  N.  Y.  Suppl.  705 ;  Cole  V.  Mann,  3  Thomps. 
&  C.  380  [affirmed  in  62  N.  Y.  1].  But  see 
Ludden  v.  Hazen,  31  Barb.  650;  Brown  v. 
Thurber,  1  N.  Y.  City  Ct.  322. 

Utah.— mrsch  v.  Steele,  10  Utah  18,  36 
Pac.  49. 

United  States. —  South  Bend  Iron-Works 
V.  Cottrell,  31  Fed.  254. 

Sale  not  completed. — "Where  the  sale  of  a 
stock  of  goods  was  conditioned  upon  the 
payment  at  maturity  of  a  note  given  for 
the  price  thereof,  and  the  bill  of  sale  evi- 
dencing it,  together  with  the  note  and  its 
collateral,  were  deposited  with  a  third  party, 
to  be  delivered  only  upon  payment  by  the 
vendee,  which  payment  was  never  made,  it 
is  no  defense  to  an  action  of  replevin,  by 
one  who  subsequently  purchased  from  the 
vendor,  against  the  officer  who  seized  the 
goods  under  attachments  against  the  vendee, 
that  the  vendor  allowed  the  vendee  to  par- 
ticipate in  making  sales  from  the  goods,  and 
to  put  a  sign  in  his  own  name  upon  the 
store.  McDonald  V.  Hallicy,  5  Colo.  App. 
438,  38  Pac.  993. 

As  it  does  not  create  a  mortgage  with  a 
secret  lien. — A  stipulation  that  the  purchaser 
may  sell  the  merchandise  in  the  regular 
course  of  business  and  apply  the  proceeds 
as  a  credit  or  as  collateral  security,  at  the 
option  of  the  vendor,  does  not  render  such 
contract  fraudulent  or  voidable  against  cred- 
itors. Dunlop  V.  Mercer,  156  Fed.  545,  86 
C.  C.  A.  435. 

6.  Delay  and  laches  of  seller  in  reclaiming 
property  see  supra,  X,  I,  1. 

7.  Alabama. — ^Goodgame  v.  Sanders,  140 
Ala.  247,  37  So.  200;  Sumner  v.  Woods,  67 
Ala.  139,  42  Am.  Eep.  104. 

Arkansas, —  Triplett  v.  Mansur,  etc.,  Im- 
plement Co.,  68  Ark.  230,  57  S.  W.  261,  82 
Am.  St.  Rep.  284;  Simpson  v.  Shackelford, 
49  Ark.  63,  4  S.  W.  165;  McRea  v.  Merri- 
field,  48  Ark.  160,  2  S.  W.  780;  Mcintosh 
V.  Hill,  47  Ark.  363,  1  S.  W.  680. 

Florida. —  Roof  v.  Chattanooga  Wood  Split 
Pulley  Co.,  36  Fla.  284,  18  So.  597. 

Georgia. — Flanders  V.  Maynard,  58  Ga.  56. 

Indiana. —  Payne  v.  June,  92  Ind.  252; 
Thomas  V.  Winters,  12  Ind.  322. 

Iowa. —  Baker  v.  Hall,  15  Iowa  277 ;  Bailey 
V.  Harris,  8  Iowa  331,  74  Am.  Dec.  312. 

Kansas. —  Hallowell  v.  Milne,  16  Kan.  65; 
Sumner  v.  McFarlan,  15  Kan.  600. 

Maine. —  Stevens  v.  Ellis,  48  Me.  501,  77 
Am.  Dec.  240. 

Massachusetts. —  Carter  v.  Kingman,  103 
Mass.  517;  Deshon  v.  Bigelow,  8  Gray  159; 
Sargent  v.  Metcalf,  5  Gray  306,  66  Am.  Dec. 
368;  Gilbert  v.  Thompson,  3  Gray  550  note; 
Dresser  Mfg.  Co.  v.  Waterston,  3  Mete.  9. 
But  see  Hussey  v.  Thornton,  4  Mass.  405, 
3  Am.  Dec.  224. 
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Michigan. —  Lansing  Iron,  etc..  Works  v. 
Wilbur,  111  Mich.  413,  69  N.  W.  667;  Petty- 
place  V.  Groton  Bridge,  etc.,  Co.,  103  Mich. 
155,  61  N.  W.  266;  Fifield  v.  Elmer,  25 
Mich.  48. 

Mississippi. —  Ketchum  v.  Brennan,  53 
Miss.  596. 

Missouri. —  Kingsland-Ferguson  Mfg.  Co.  v. 
Gulp.  85  Mo.  548;  Wangler  v.  Franklin,  70 
Mo.  659;  Little  v.  Page,  44  Mo.  412;  Grif- 
fin V.  Pugh,  44  Mo.  326;  Parmlee  V.  Cather- 
wood,  36  Mo.  479. 

Montana. —  Heinbockle  v.  Zugbaum,  5 
Mont.  344,  5  Pac.  897,  51  Am.  Rep.  59. 

New  Mexico. —  Redewill  v.  Gillen,  4  N.  M. 
78,  12  Pac.  872. 

New  York. —  Ballard  v.  Burgett,  40  N.  Y. 
314  [afjfirming  47  Barb.  646] ;  Puffer  v. 
Reeve,  35  Hun  480,  15  Abb.  N.  Cas.  388; 
Walker  v.  Mitchell,  25  Hun  527;  Kenny  v. 
Planer,  3  Daly  131.  But  see  Wait  v.  Green, 
36  K  Y.  556  [aifirming  35  Barb.  585,  62 
Barb.  241] ;  Fitzgerald  v.  Fuller,  19  Hun 
180. 

North  Carolina. —  Clayton  v.  Hester,  80 
N.  C.  275. 

0/iio.— Sanders  v.  Keber,  28  Ohio  St.  630. 

Oklahoma. —  Lockwood  v.  Frisco  Lumber 
Co.,  (1908)  97  Pac.  562. 

Oregon. —  Singer  Mfg.  Co.  v.  Graham,  8 
Greg.  17,  34  Am.  Rep.  572. 

Tea;as.— Leath  v.  Uttley,  66  Tex.  82,  17 
S.  W.  401;  Dunn  v.  Elser,  2  Tex.  App.  Civ. 
Cas.  §  720. 

Wyoming. —  Bunce  v.  McMahon,  6  Wyo. 
24,  42  Pac.  23.  But  see  Warner  v.  Roth,  2 
Wyo.  63. 

United  States. —  Homans  v.  Newton,  4  Fed. 
880. 

Canada. —  Forristal  v.  McDonald,  9  Can. 
Sup.  Ct.  12;  Walker  v.  Hyman,  1  Ont.  App. 
345;  Tuffts  V.  Mottashed,  29  U.  C.  C.  P. 
529. 

See  43  Cent.  Dig.  tit.  "Sales,  §§  1377- 
1380. 

Contra. — W.  W.  Kimball  Co.  v.  Cruikshank, 
123  111.  App.  580;  Herbert  V.  Rhodes-Bur- 
ford  Furniture  Co.,  106  111.  App.  583;  Simp- 
son Brick  Press  Co.  v.  Wormley,  61  111.  App. 
460  [but  see  O'Neil  V.  Rogers,  110  111.  App. 
622,  holding  that  if  the  seller  first  reduces 
the  property  to  possession  after  the  default 
of  his  vendee,  he  may  hold  the  property  as 
against  a  bona  fide  purchaser  from  such  ven- 
dee who  has  not  yet  come  into  possession] ; 
Greer  v.  Church,  13  Bush  (Ky.)  430;  Vaughn 
V.  Hopson,  10  Bush  (Ky.)  337;  Townsend 
V.  Frazee,  54  S.  W.  722,  21  Ky.  L.  Rep.  1183; 
Hall  V.  Hinks,  21  Md.  406;  Stadtfeld  v. 
Huntsman,  92  Pa.  St.  53,  37  Am.  Rep.  661; 
Lee  V.  Byers,  2  Chest.  Co.  Rep.  (Pa.)  134. 

Title  in  third  person. — Where,  by  express 
agreement  between  S,  the  owner  of  a  wagon, 
and  R  and  H,  the  owner  sells  it,  receiving  in 
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to  resale  in  the  ordinary  course  of  trade  is  given,  a  bona  fide  purchaser  acquires 
a  good  title;  ®  but  a  purchaser  of  the  whole  stock  of  goods  does  not  stand  on  the 
footing  of  a  bona  fide  purchaser  in  this  regard;  ^  nor  does  the  fact  that  the  buyer 
is  a  dealer  in  such  goods  give  his  subpurchaser  the  rights  of  a  bona  fide  purchaser 
if  the  right  of  resale  is  expressly  restricted.^^    The  burden  of  proof  is  upon  him 


payment  the  note  of  with  H  as  security, 
and  the  title  to  the  wagon  is  to  pass  to  and 
remain  in  H  until  the  payment  of  the  note 
by  R,  and  the  wagon  is  delivered  to  and 
used  by  R,  the  latter  has  no  title  thereto 
until  payment  by  him  of  the  note;  and  until 
that  time  he  cannot,  by  a  sale  to  even  a 
tona  fide  purchaser,  divest  H  of  the  title. 
Hallowell  v.  Milne,  16  Kan.  65. 

Mingled  with  other  goods. —  One  who  sells 
lumber  to  be  manufactured  into  shingles, 
retaining  title  and  the  right  to  possession 
until  they  are  paid  for,  and  whose  agents 
permit,  the  manufacturer  to  mingle  the 
shingles  with  others,  and  treat  them  as  his 
own,  has  no  enforceable  lien  upon  such  of 
them  as  are  sold  by  the  manufacturer  to  a 
purchaser  for  value  and  without  notice. 
Foster  v.  Warner,  49  Mich.  641,  14  N.  W. 
673. 

A  bona  fide  transferee  of  a  bill  of  lading 

may  hold  the  goods  as  against  a  conditional 
vendor.  Rawls  v.  Deshler,  4  Abb.  Dec. 
(N.  Y.)  12,  3  Keyes  572,  3  Transcr.  App. 
91;  Wardwell  v.  Patrick,  1  Bosw.  (N.  Y.) 
406. 

Property  taken  in  exchange.-- In  Perry  v. 
Young,  105  N.  C.  463,  11  S.  E.  511,  the 
seller  of  a  mule,  sold  conditionally,  con- 
sented that  the  mule  should  be  traded  for 
a  horse,  upon  the  oral  agreement  that  the 
horse  should  stand  in  the  place  of  the  mule 
to  secure  payment  of  the  note.  It  was  held 
that  the  title  to  the  horse  vested  in  the 
seller,  in  the  absence  of  any  act  requiring 
registration,  even  as  against  a  l)ona  fide  pur- 
chaser for  value. 

Property  not  included  in  reservation.— 
Where  a  contract  of  sale  provided  that  the 
title  to  the  property  should  remain  in  the 
seller  until  either  the  price  was  paid  or  a 
mortgage  given  on  the  property,  and  also 
that  the  seller  was  to  furnish,  free  of  cost, 
a  certain  other  article,  a  bona  fide  purchaser 
of  such  article  from  the  buyer  acquired 
good  title  thereto  as  against  the  seller.  Van 
Allen  V.  Smith,  11  Ind.  App.  103,  38  N.  E. 
542. 

Increase  of  property. — Where  a  mare  with 
foal  is  conditionally  sold  the  vendor's  title 
extends  to  the  colt  subsequently  born,  as 
against  a  hona  fide  purchaser  of  such  colt. 
Anderson  V.  Leverette,  116  Ga.  732,  42  S.  E. 
1026. 

Where  the  law  does  not  require  the  con- 
tract to  be  recorded,  one  claiming  under  the 
purchaser  in  such  contract  cannot  invoke 
the  doctrine  of  bona  fide  purchaser,  but  his 
rights  depend  on  whether  his  vendor  had 
title.  Goodgame  v.  Sanders,  140  Ala.  247, 
37  So.  200. 

An  attempt  to  convert  an  absolute  into  a 
conditional  sale  is  without  effect  as  against 


a  J)ona  fide  purchaser.  Houser,  etc.,  Mfg. 
Co.  V.  Hargrove,  129  Cal.  90,  61  Pac.  660, 
(1900)  59  Pac.  947. 

Waiver  and  estoppel. — Where  a  chattel  and 
a  bill  of  sale  thereof  have  been  delivered  by 
the  seller  to  the  purchaser,  who  acknowl- 
edged in  writing  the  receipt  of  the  property, 
and  it  was  permitted  to  remain  in  the  pos- 
session of  the  purchaser,  without  demand 
for  compliance  with  the  conditions  of  the 
sale,  until  it  was  actually  sold  and  deliv- 
ered to  another,  the  seller  waived  compliance 
with  the  conditions,  and  is  estopped  from 
claiming  that  title  never  passed  to  the  sub- 
sequent purchaser.  Gilroy  v.  Everson- 
Hickok  Co.,  118  N.  Y.  App.  Div.  733,  103 
N.  Y.  Suppl.  620  [affirmed  in  190  N.  Y.  551, 
83  N.  E.  1125].  But  see  Lockwood  v.  Frisco 
Lumber  Co.,  (Okla.  1908)  97  Pac.  562,  hold- 
ing that  intrusting  the  possession  of  chattels 
to  another  by  the  owner  under  a  contract 
of  conditional  sale  does  not  estop  the  owner 
from  setting  up  title  thereto  as  against  an 
innocent  purchaser  thereof  without  notice 
from  the  person  so  intrusted. 

8.  Alabama. —  Bent  V.  Jerkins,  112  Ala. 
485,  20  So.  655. 

Connecticut. —  Baring  v.  Galpin,  57  Conn. 
352,  18  Atl.  266,  5  L.  R.  A.  300. 

Delaware. —  South  Bend  Iron  Works  v. 
Reedy,  5  Pennew.  361,  60  Atl.  698. 

Georgia. —  Ezzard  v.  Frick,  76  Ga.  512. 

Illinois. —  Barbour  V.  Perry,  41  111.  App 
613. 

Indiana. —  Winchester  Wagon  Works,  etc., 
Co.  V.  Carman,  109  Ind.  31,  9  N.  E.  707,  58 
Am.  Rep.  382. 

Kansas. —  Poorman  v.  Witman,  49  Kan. 
697,  31  Pac.  370. 

Mississippi. —  Columbus  Buggy  Co.  v.  Tur- 
ley,  73  Miss.  529,  19  So.  232,  55  Am.  St.  Rep. 
550,  32  L.  R.  A.  260. 

Oregon. — •  Christenson  V.  Nelson,  38  Oreg 
473,  63  Pac.  648. 

Tennessee. —  Wilder  v.  Wilson,  16  Lea  548. 

Wisconsin. —  Stubbings  v.  Curtis,  109  Wis. 
307,  85  N,  W.  325.  See  also  Mississippi  River 
Logging  Co.  V.  Miller,  109  Wis.  77,  85  N.  W. 
193. 

S*ee  43  Cent.  Dig.  tit.  "  Sales,"  §  1381.  See 
also  supra,  X,  J,  2,  d. 

Where  there  was  no  evidence  that  the  pur- 
chaser was  a  dealer  in  engines,  or  bought  with 
any  intention  of  reselling,  or  that  plaintitf 
had  any  reason  to  believe  that  the  engine 
would  be  resold,  the  seller  was  not  estopped 
from  asserting  title  against  his  buyer  and 
any  person  claiming  under  him.  Fairbanks 
Co.  r.  Graves,  90  Miss.  453,  43  So.  675. 

9.  Burbank  v.  Crooker,  7  Gray  (Mass.) 
158,  66  Am.  Dec.  470. 

10.  Sargent  r.  Metcalf,  5  Gray  (Mass.) 
306,  66  Am.  Dec.  368. 
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who  asserts  that  he  is  a  bona  fide  purchaser  from  the  conditional  vendee  to 
establish  this  fact." 

4.  Filing  and  Recording  —  a.  Necessity  in  General. It  is,  however,  provided 
in  many  states  that  to  give  conditional  contracts  of  sale  validity  as  against  third 
persons  claiming  under  the  buyer  as  purchasers  or  creditors,  the  contract  must 
be  in  writing, executed  and  attested  in  a  particular  manner, and  recorded.^^ 
In  the  absence  of  such  a  statute  recording  is  not  essential.^®  But  even  the  statute 
will  not  protect  subsequent  purchasers  or  creditors  with  actual  notice.^'  The 


11.  Wiltler-Corbin  Mach.  Co.  V.  Martin,  47 
Wash.  123,  91  Pac.  629,  holding  that  in  an 
action  by  a  vendor  to  recover  possession  of 
property  conditionally  sold,  a  memorandum 
of  such  sale  having  been  filed  in  the  auditor's 
office,  as  required  by  Sess.  Laws  (1903),  p.  6, 
c.  6,  §  1,  in  the  amendment  of  the  act  of  1893, 
the  burden  is  on  one  claiming  to  be  a  bona 
fide  purchaser  from  the  conditional  vendee  or 
an  encumbrancer  to  establish  the  same.  But 
see  Hogan  v.  Detroit  United  R.  Co.,  154  Mich. 
478,  118  N.  W.  140,  holding  that  where  a 
seller  of  railroad  apparatus  reserved  title 
until  payment  was  made,  but  did  not  comply 
with  Comp.  Laws,  §  6336,  regulating  con- 
ditional sales  of  such  material,  the  seller 
or  his  assignee  could  not  recover  the  unpaid 
price  against  a  purchaser  from  the  buyer 
without  proof  that  such  purchaser  was  not  a 
bona  fide  purchaser  for  value  and  without 
notice, 

12.  Effect  of  failure  to  record  see  infra,  X, 
J,  4,  h. 

13.  See  supra,  X,  D,  1. 

14.  See  supra,  X,  D,  2. 

15.  See  the  statutes  of  the  several  states. 
See  also  the  following  cases: 

Alabama. — Worthington  v.  A.  G.  Rhodes, 
etc.,  Co.,  145  Ala.  656,  39  So.  614;  Bronson  V. 
Russell,  142  Ala.  360,  37  So.  672. 

Florida.—  Hudnall  v.  Paine,  39  Fla.  67,  21 
So.  791. 

Mississippi. —  Jennings  v.  Wilson,  71  Miss. 
42,  14  So.  259 ;  Ketchum  V.  Brennan,  53  Miss. 
596. 

Missouri. —  Redenbaugh  v.  Kelton,  130  Mo. 
558,  32  S.  W.  67 ;  Vette  v.  J.  S.  Merrell  Drug 
Co.,  137  Mo.  App.  229,  117  S.  W.  666. 

New  Jersey. —  Lauter  v.  O'Toole,  (Sup. 
1908)   71  Atl.  288. 

South  Dakota. —  Pringle  V.  Canfield,  19 
S.  D.  506,  104  N.  W.  223. 

Vermont. —  McPhail  v.  Gerry,  55  Vt.  174. 

United  States. —  In  re  Atlanta  News  Pub. 
Co.,  160  Fed.  519"  (construing  Georgia  code)  ; 
Mishawaka  Woolen  Mfg.  Co.  v.  Smith,  158 
Fed.  885  (construing  Wisconsin  statute)  ; 
Dunlop  V.  Mercer,  156  Fed.  545,  86  C.  C.  A. 
435  (construing  Minnesota  statute). 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  1353, 
1370;  and  see  Fraudulent  Conveyances,  20 
Cyc.  394. 

Certain  counties  may  be  excepted  from  tho 
operation  of  the  statute.  Worthington  v. 
A.  G.  Rhodes,  etc.,  Co.,  145  Ala.  656,  39  So. 
614;  Bronson  v.  Russell,  142  Ala.  360,  37  So. 
672. 

"Personal  property"  in  the  Wisconsin 
statute  is  not  limited  to  property  sold  to  be 
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used  and  not  resold.  Mishawaka  Woolen 
Mfg.  Co.  V.  Smith,  158  Fed.  885.  ^ 

Sales  between  partners  are  within  the  rule. 
Redenbaugh  v.  Kelton,  130  Mo.  558,  32  S.  W. 
67. 

Effect  of  repealing  act. —  Laws  (1893), 
p.  56,  c.  36,  §  1,  requiring  conditional  sales 
to  be  recorded,  was  reenacted  by  Rev.  Civ. 
Code,  §  1315,  to  take  effect  July  1,  1903. 
Afterward  the  act  of  Feb.  25,  1903,  was 
passed,  repealing  the  statute  of  1893,  and 
providing  that  the  repealing  act  should  be 
in  force  from  and  after  July  1,  1903.  The 
operation  of  the  act  of  1893  was  not  inter- 
rupted by  the  repealing  act.  Pringle  v.  Can- 
field,  19  S.  D.  506,  104  N.  W.  223. 

Contract  obviating  necessity  of  recording, 
price  to  within  thirty  days  see  Phelps  v. 
Bemis,  51  Vt.  487. 

16.  Journey  v.  Priestly,  70  Miss.  584,  12 
So.  799. 

17.  California. —  Wise  v.  Collins,  121  Cal. 
147,  53  Pac.  640. 

Colorado.— Jones  v.  Clark,  20  Colo.  353, 
38  Pac.  371. 

Georgia. —  Hill  v.  Ludden,  etc.,  Southern 
Music  House,  113  Ga.  320,  38  S.  E.  752; 
Morton  v.  Frick  Co.,  87  Ga.  230,  13  S.  E. 
463. 

Illinois. —  Thompson  v.  Duff,  19  111.  App. 
75  [affirmed  in  155  111.  204,  40  N.  E.  488,  46 
Am.  St.  Rep.  335]. 

lovxi. — Moline  Plow  Co.  v.  Braden,  71  Iowa 
141,  23  N.  W.  247;  Warner  v.  Jameson,  52 
Iowa  70,  2  N.  W.  951. 

Kansas. —  Larned  First  Nat.  Bank  v.  Tufts, 
53  Kan.  710,  37  Pac.  127. 

Michigan. —  Hogan  v.  Detroit  United  R. 
Co.,  140  Mich.  101,  103  N.  W.  543. 

Minnesota. —  Dyer  v.  Thorstad,  35  Minn. 
534,  29  N.  W.  345. 

Missouri. —  Coover  v.  Johnson,  86  Mo.  533; 
Oyler  v.  Renfro,  86  Mo.  App.  321;  Barnes  v. 
Rawlings,  74  Mo.  App.  531;  Peters  v. 
Featherstun,  61  Mo.  App.  466.  But  see  Col- 
lins V.  Wilhoit,  108  Mo.  451,  18  S.  W.  839, 
where  the  sale  was  on  oral  condition. 

Nebraska. —  D.  M.  Osborne  Co.  v.  Piano 
Mfg.  Co.,  51  Nebr.  502,  70  N.  W.  1124;  Peter- 
son V.  Tufts,  34  Nebr.  8,  51  N.  W.  297;  Mc- 
Cormick  v.  Stevenson,  13  Nebr.  70,  12  N.  W. 
828. 

New  Hampshire. —  Batchelder  v.  Sanborn, 
66  N.  H.  192,  22  Atl.  535. 

New  York. —  Duffus  v.  Howard  Furnace  Co., 
8  N.  Y.  App.  Div.  567,  40  N.  Y.  Suppl.  925 
[reversing  37  N.  Y.  Suppl.  19]. 

Vermont.—  Reed  v.  Starkey,  69  Vt.  200,  37 
Atl.  297;  Kelsey  v.  Kendall,  48  Vt.  24. 
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statutes  requiring  conditional  sales  to  be  recorded  do  not  make  registration  neces- 
sary to  the  validity  of  the  transaction  as  between  the  seller  and  the  buyer.^^  The 
statutes  providing  for  the  filing  of  chattel  mortgages  and  deeds  of  trust  do  not 
as  a  rule  apply  to  conditional  sales  unless  made  to  apply  by  express  legisla- 
tion.^°  Refiling  as  in  the  case  of  chattel  mortgages  is  not  necessary/^  unless 
expressly  required  by  the  statute.^^    The  statutes  apply  only  to  conditional  sales 


Wisconsin. —  Perkins  v.  Best,  94  Wis.  168, 
68  N.  VV.  762. 

Wyoming. —  Crumrine  v.  Reynolds,  13  Wyo. 
Ill,  78  Pae.  402. 

Actual  notice  see  infra,  X,  J,  4,  h,  (iv). 

An  assignee  for  benefit  of  creditors  with 
notice  thereof  takes  subject  to  the  sale,  al- 
though the  contract  is  not  recorded.  War- 
ner V.  Jameson,  52  Iowa  70,  2  N.  W.  951. 

A  prior  creditor  with  or  without  notice  is 
protected  under  Mo.  Rev.  St.  (1899)  §  3412. 
Oyler  v.  Renfro,  86  Mo.  App.  321.  See  also 
infra,  X,  J,  4,  h,  (iii). 

18.  Arkansas. —  Public  Parks  Amusement 
Co.  V.  Embree-McLean  Carriage  Co.,  64  Ark. 
29,  40  S.  W.  582. 

Missouri. —  Peters  i\  Featherstun,  61  Mo. 
App.  466;  Tufts  v.  Thompson,  22  Mo.  App. 
564. 

Neio  Hampshire. —  Baker  v.  Tolles,  68 
N.  H.  73,  36  AtL  551. 

North  Carolina. —  Thomas  v.  Cooksey,  130 
N.  C.  148,  41  S.  E.  2;  Kornegay  v.  Korne- 
gay,  109  N.  C.  188,  13  S.  E.  770;  Butts  V. 
Screws,  95  N.  C.  215. 

Texas. —  Hall  v..  Keating  Implement,  etc., 
Co.,  33  Tex.  Civ.  App.  526,  77  S.  W.  1054; 
Parlin,  etc.,  Co.  v.  Harrell,  8  Tex.  Civ.  App. 
368,  27  S.  W^  1084. 

United  States. —  Braddock  Brewing  Co.  V. 
Pfaudler  Vacuum  Fermentation  Co.,  106  Fed. 
004,  45  C.  C.  A.  491.  See  also  In  re  Atlanta 
News  Pub.  Co.,  106  Fed.  519,  construing 
Georgia  code. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1353. 

A  guarantor  of  the  performance  of  the  con- 
ditions of  a  conditional  sale  on  the  part  of 
the  buyer  has  been  held  not  to  be  within  the 
protection  of  the  Mo.  Rev.  St.  (1899)  §  3412, 
relating  to  the  execution,  acknowledgment, 
and  record  of  conditional  sales.  Vette  v. 
J.  S.  Merrell  Drug  Co.,  137  Mo.  App.  229, 
117  S.  W.  666. 

Personal  representatives  of  the  buyer  are 
within  the  rule.  In  re  Wilcox,  etc.,  Co.,  70 
Conn.  220,  39  Atl.  163. 

Trustee  of  bankrupt  seller  is  within  the 
rule.  Dunlop  v.  Mercer,  156  Fed.  545,  86 
C.  C.  A.  435. 

Receiver  of  corporation  purchasing  prop- 
erty not  within  the  rule  see  In  re  Wilcox, 
etc.,  Co.,  70  Conn.  220,  39  Atl.  163.  But 
under  N.  J.  Pamphh  Laws  (1898),  p.  070, 
providing  that  conditional  sales  are  void  as 
against  judgment  creditors  and  subsequent 
purchasers  and  mortgagees  in  good  faith,  un- 
less the  conditions  of  the  sale  shall  be  ex- 
pressed in  a  writing  which  has  been  recorded, 
a  receiver  of  an  insolvent  cannot,  as  such, 
in  the  absence  of  judgment  creditors  of  the 
insolvent,  attack  a  conditional  sale  to  the  in- 
solvent, although  the  conditions  were  not  ex- 


pressed in  writing  and  recorded.  Falaenau 
V.  Reliance  Steel  Foundry  Co.,   (N.  J.  Ch. 
1908)  69  Atl.  1098. 
Failure  to  record  within  a  certain  time 

may,  under  the  provisions  of  some  statutes, 
vest  title  in  the  buyer.  Hudnall  v.  Paine,  39 
Fla.  67,  21  So.  791  (two  years)  ;  Jennings 
V.  Wilson,  71  Miss.  42,  13  So.  259  (three 
years ) . 

19.  Florida. —  Campbell  Printing  Press, 
etc.,  Co.  V.  Walker,  22  Fla.  412,  1  So. 
59. 

Illinois. —  Gilbert  v.  National  Cash  Regis- 
ter Co.,  176  111.  288,  52  N.  E.  22. 

New  Mexico. —  Maxwell  v.  Tufts,  8  N.  M. 
396,  45  Pac.  979,  33  L.  R.  A.  854. 

Texas. —  Mansur,  etc..  Implement  Co.  v. 
Beeman-St.  Clair  Co.,  (Civ.  App.  1898)  45 
S.  W.  729. 

Virginia. —  McComb  v.  Donalds,  82  Va.  903, 
5  S.  E.  558. 

Wyoming. —  Warner  v.  Roth,  2  Wyo.  63. 

United  States.— The  Marina,  19  Fed.  760; 
Rogers'  Locomotive  Works  v.  Lewis,  20  Fed. 
Cas.  No.  12,024,  4  Dill.  158. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1353. 

In  Kentucky  a  contract  for  the  sale  of  per- 
sonal property,  whereby  it  is  agreed  that  the 
title  shall  remain  in  the  seller  until  the  price 
is  paid  in  foill,  is  only  a  mortgage,  and  must 
be  recorded  as  such,  to  affect  an  innocent 
purchaser  •  of  the  property.  Welch  r.  Na- 
tional Cash-Register  Co.,  44  S.  W.  124,  19 
Ky.  L.  Rep.  1664. 

20.  In  re  Wilcox,  etc.,  Co.,  70  Conn.  220; 
39  Ath  163;  Bond  v.  Brewer,  96  Ga.  443,  23 
S.  E.  421;  Rhode  Island  Locomotive  Works 
V.  Empire  Lumber  Co.,  91  Ga.  639,  17  S.  E. 
1012.  See  In  re  Atlanta  News  Pub.  Co.,  160 
Fed.  519.    See  also  supra,  X,  C,  5. 

Absolute  sale  with  lien  reserved. —  A  writ- 
ing executed  by  A,  purporting  to  bargain, 
sell,  and  confirm  certain  personal  property 
to  B  upon  condition  that,  if  B  pays  a  certain 
sum  of  mone}-,  the  conveyance  shall  remain 
in  full  force,  but  in  case  of  default  A  may 
take  the  goods  and  dispose  of  the  same  as 
to  him  may  seem  proper,  and  the  conveyance 
shall  be  from  that  time  null  and  void,  con- 
stitutes a  sale,  and  title  passes  to  B.  sub- 
ject to  a  lien  in  favor  of  A  for  his  purchase- 
money,  coupled  with  a  power  of  sale;  and, 
the  instrument  not  having  been  recorded  as 
a  chattel  mortgage,  as  required  by  statute, 
the  vendor  can  assert  no  lien  as  against  cred- 
itors of  the  vendee.  Key  r.  Brown,  67  Tex. 
300,  3  S.  W.  443. 

21.  National  Cash  Register  Co.  v.  Farmers' 
Nat.  Bank,  1  Ohio  S.  &  C.  PI.  Dec.  285,  31 
Cine.  L.  Bui.  114. 

22.  Crumrine  v.  Reynolds,  13  Wvo.  Ill, 
78  Pac.  402. 

[X,  J,  4,  a] 
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made  subsequently  to  their  passage.^^  Although  the  statute  of  the  state  where  the 
contract  was  originally  made  did  not  require  registration,  if  the  property  is  removed 
into  a  state  where  registration  is  required,  the  contract  must  be  recorded  there 
to  be  valid  as  against  third  persons.^* 

t).  Change  of  Possession.  The  recording  statutes  presuppose  that  there  is  a 
change  of  possession  of  the  goods,^^  and  some  provide  that  the  goods  shall  be  in 
the  actual  possession  of  the  vendee.^®    So  too  where  a  debtor  sells  property  by 


23.  Bowen  v.  Frick,  75  Ga.  786;  Moseley 
V.  Shattuck,  43  Iowa  540;  Blunk  v.  Kelley, 
9  Nebr.  441,  4  N.  W.  57;  Perry  v.  Young, 
105  N.  C.  463,  11  S.  E.  511;  Harrell  v.  Gk)od- 
win,  102  N.  C.  330,  8  S.  E.  925. 

24.  Jones  v.  Molster,  11  Ohio  Cir.  Ct.  432, 
1  Ohio  Cir.  Dec.  251;  Sanger  v.  Jesse  French 
Piano,  etc.,  Co.,  21  Tex.  Civ.  App.  523,  52 
S.  W.  621. 

Removal  to  and  sale  in  another  state. — 

Where  a  contract  of  conditional  sale,  made 
in  another  state  and  covering  property 
situated  in  that  state,  contains  no  stipula- 
tion that  the  property  shall  not  be  removed 
out  of  the  state,  but  does  provide  that  the 
vendee  shall  not  sell  or  dispose  of  the  prop- 
erty, except  upon  the  written  order  of  the 
vendor,  the  removal  of  the  property  by  the 
vendee  from  the  foreign  state  to  this  state  is 
not  tortious;  but  its  sale  in  this  state  without 
the  vendor's  consent  is  wrongful,  and  con- 
veys to  the  purchaser  .  no  title  other  than 
that  owned  by  the  vendee.  Studebaker  Bros. 
Co.  V.  Mau,  14  Wyo.  68,  82  Pac.  2,  (1905) 
80  Pac.  151. 

25.  Webster  Lumber  Co.  v.  Keystone  Lum- 
ber, etc.,  Co.,  51  W.  Va.  545,  42  S.  E.  632, 
66  L,  R.  A.  33,  holding  that  where  property 
conditionally  sold  is  a  structure  on  the  real 
estate  of  the  vendor,  capable  of  being  made 
a  fixture,  and  it  is  agreed  between  the  par- 
ties that  it  shall  not  be  removed  until  paid 
for,  there  is  no  delivery  of  possession,  to  be 
recorded,  although  the  buyer,  as  tenant  or 
licensee  of  the  land,  had  the  use  of  the  prop- 
erty. 

Continued  possession. —  In  the  lien  law 
/N.  Y.  LaM's  (1897),  c.  418,  §  112),  provid- 
ing that  conditions  in  a  contract  of  con- 
ditional sale,  accompanied  by  immediate  de- 
livery and  continued  possession  of  the  thing 
to  be  sold,  to  the  effect  that  the  ownership 
is  to  remain  in  the  vendor  until  paid  for, 
shall  be  void  as  to  purchasers  in  good  faith, 
unless  the  contract  is  filed,  etc.,  the  "  con- 
tinuous possession "  required  refers  to  the 
possession  in  the  vendee.  J.  L.  Mott  Iron 
Works  V.  Reilly,  39  Misc.  (N.  Y.)  833,  81 
K  Y.  Suppl.  323. 

Length  of  possession. —  In  some  states  the 
statute  provides  that  a  purchaser  or  creditor 
of  the  vendee  will  take  a  good  title  if  the 
contract  is  not  recorded  and  the  property 
has  been  in  the  vendee's  possession  a  specified 
length  of  time.  In  Mississippi  this  time  is 
three  years.  Jennings  v.  Wilson,  71  Miss. 
42,  13  So.  259;  Ketchum  v.  Brennan,  53 
Miss.  596.  In  Florida  the  period  is  two 
years.  Hudnall  i\  Paine,  39  Fla.  67,  21  So. 
791. 

[X,  J,  4,  a] 


26.  Warner  v.  Johnson,  65  Iowa  126,  21 
N.  W.  483,  holding  that  goods  in  the  posses- 
sion of  a  carrier  in  transportation  to  the 
vendee  are  not  in  the  vendee's  actual  posses- 
sion so  that  he  can  give  a  good  title. 

Property  in  possession  of  agent.— Iowa 
Code,  §  1922,  providing  that  "  no  sale,  con- 
tract, or  lease,  wherein  the  transfer  of  title 
or  ownership  of  personal  property  is  made  to 
depend  upon  any  condition,  shall  be  valid 
against  any  creditor  or  purchaser  of  the 
vendee  or  lessee  in  actual  possession  obtained 
in  pursuance  thereof  without  notice,  unless 
the  same  be  in  writing,  executed  by  the  ven- 
dor or  lessor,  acknowledged  and  recorded  the 
same  as  chattel  mortgages,"  does  not  apply 
in  garnishment  proceedings,  where  the  prop- 
erty in  dispute  is  in  the  possession  of  a  sub- 
agent  of  the  vendor;  plaintiff  in  such  case 
being  neither  a  creditor  nor  a  purchaser, 
within  the  meaning  of  the  statute,  of  or  from 
said  subagent.  South  Bend  Iron  Works  v. 
Cottrell,  31  Fed.  254. 

Property  loaned  to  another. —  In  replevin 
of  a  corn-sheller  by  the  vendor  under  an  oral 
conditional  sale  against  the  sheriff,  who  had 
attached  it  as  the  property  of  the  vendee,  it 
appeared  that  the  vendee  went  temporarily 
to  another  state;  that  he  gave  a  third  per- 
son the  privilege  of  operating  the  machine 
in  his  absence,  the  operator  to  receive  reason- 
able pay  or  a  part  of  the  profits;  that  the 
machine  was  used  in  shelling  corn  by  moving 
it  from  farm  to  farm;  and  that  it  was  on  a 
neighbor's  farm,  where  such  third  person  had 
last  operated  it,  when  levied  on.  The  ma- 
chine was  in  the  "  actual  possession  "  of  the 
vendee,  within  the  meaning  of  Iowa  Code 
(1873),  §  1922,  making  such  sales  void  as  to 
creditors  of  the  vendee  in  "  actual  posses- 
sion "  without  notice.  Vorse  v.  Loomis,  86 
Iowa  522,  53  N.  W.  314. 

That  a  bank  was  in  possession  of  property 
at  the  time  of  purchasing  it  from  a  condi- 
tional vendee,  from  whom  it  had  acquired 
possession,  does  not  deprive  it  of  the  pro- 
tection of  Iowa  Code,  §  2905,  providing  that 
no  conditional  sale  shall  be  valid  as  against 
any  purchaser  of  the  vendee  in  actual  pos- 
session, unless  the  purchaser  had  notice 
thereof.  Rock  Island  Plow  Co.  v.  Maynard 
Sav.  Bank,  123  Iowa  640,  99  N.  W.  298. 

Possession  by  bill  of  lading. —  The  Minne- 
sota act  of  March  10,  1873,  making  contracts 
for  conditional  sales  void  as  against  cred- 
itors of  the  vendee  and  subsequent  purchasers 
and  mortgagees  in  good  faith,  unless  re- 
corded, not  requiring  that  the  vendee  under 
such  a  contract,  from  whom  the  purchase  is 
made,  shall  be  in  actual  possession,  posses- 
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absolute  sale  to  one  who  on  the  same  day  reconveys  the  same  to  him  by  con- 
ditional sale,  the  property  remaining  at  all  times  in  the  debtor's  possession,  the 
recording  of  the  conditional  sale  does  not  give  it  vahdity  as  against  attaching 
creditors  of  such  debtor.^^ 

e.  Nature  of  Contract.  Statutes  requiring  the  recording  of  contracts  of  con- 
ditional sale  do  not  apply  to  sales  conditioned  for  the  payment  of  cash  on  deliv- 
ery,^* or  to  mere  "memorandum"  sales,^^  or  consignments  for  sale/*^  but  is 
confined  strictly  to  such  instruments  as  evidence  a  conditional  sale  with  a  reserva- 
tion of  title  until  the  price  is  paid ;    but  if  the  contract  is  of  that  character  the 


sion  symbolized  by  a  bill  of  lading  is  suffi- 
cient. Morse  v.  Chicago,  etc.,  K.  Co.,  73  Iowa 
226,  34  N.  W.  825. 

27.  Cohen  v.  Schneider,  70  Conn.  505,  40 
AU.  455. 

28.  Savannah  Cotton-Press  Assoc.  v.  Mac- 
Intyre,  92  Ga.  166,  17  S.  E.  1023;  Hirsch  v. 
C.  W.  Leatherbee  Lumber  Co.,  69  N.  J.  L. 
509,  55  Atl.  645  (applying  the  Georgia 
statute);  Pridmore  v.  Puffer  Mfg.  Co.,  163 
Fed.  496,  90  C.  C.  A.  42  (or  when  installed 
by  the  seller). 

29.  Eisenberg  v.  Nichols,  22  Wash.  70,  60 
Pac.  124,  79  Am.  St.  Rep.  917. 

30.  Harris  v.  Coe,  71  Conn.  157,  41  Atl. 
552;  Richardson  Mfg.  Co.  V.  Brooks,  95  Me. 
146,  49  Atl.  672;  Thomas  v.  Parsons,  87  Me. 
203,  32  Atl.  876;  Peet  v.  Spencer,  90  Mo. 
384,  2  S.  W.  434. 

31.  In  re  Wilcox,  etc.,  Co.,  70  Conn.  220, 
39  Atl.  163;  Campbell  v.  Atherton,  92  Me. 
66,  42  Atl.  232;  Hopkins  v.  Maxwell,  91  Me. 
247,  39  Atl.  573;  Plymouth  Stove  Foundry 
Co.  V.  Fee,  182  Mass.  31,  64  K  E.  419;  Ex  p. 
Crawcour,  9  Ch.  D.  419,  47  L.  J.  Bankr.  94, 
39  L.  T.  Rep.  N.  S.  12,  26  Wkly.  Rep. 
733. 

An  order  for  goods  reciting,  "Please  ship 
to  L.  Hotel  one  fireproof  safe,  with  patent 
inside  bolt  arrangement,  size  No.  21,  for 
which  I  agree  to  pay  $263  payable  May  1, 
1874,"  signed  by  defendant,  and  stipulating. 

The  same  remaining  the  property  of  [plain- 
tiffs] till  payment,"  is  not  a  note  for  pay- 
ment for  the  safe,  which  was  thereupon 
furnished,  within  the  meaning  of  Me.  Rev. 
St.  c.  Ill,  §  5,  requiring  such  notes  to  be 
recorded.      Morris   v.    Lynde,    73   Me.  88. 

Exchange  of  property.— Minn.  Gen.  St. 
(1878)  c.  39,  §  15,  requiring  a  conditional 
contract  of  sale,  or,  if  oral,  a  memorandoim 
thereof,  to  be  filed,  as  against  creditors  and 
hona  fide  purchasers  and  mortgagees,  applies 
to  an  exchange  of  horses,  in  which  one  party 
reserves  the  right  to  return  the  one  delivered 
to  him  and  retake  his  own,  if  the  former 
should  prove  to  have  a  certain  disease.  Kin- 
ney V.  Caj,  39  Minn.  210,  39  N.  W.  140. 
But  see  Hill  v.  Nutter,  82  Me.  199,  19  Atl. 
170,  holding  that  an  instrument  by  which  S 
agreed,  in  consideration  of  a  horse  which  N 
M^as  to  let  him  have,  to  let  N  have  certain 
personalty,  and  to  pay  N  a  stated  sum  per 
month  until  he  should  have  paid  a  certain 
amount,  the  horse  to  remain  the  property  of 
N  until  paid  for,  was  within  the  statute  and 
should  have  been  recorded  as  against  third 
parties. 


Payment  from  particular  fund. — A  statute 
which,  like  the  Maine  statute,  requires  that 
agreements  whereby  chattels  sold  are  to  re- 
main the  property  of  the  payee  until  pay- 
ment of  a  note  given  for  the  price  shall  be 
recorded,  applies  where  the  promise  is  to  pay 
out  of  money  to  become  due,  there  being 
nothing  importing  that,  even  if  the  particu- 
lar money  did  not  become  due,  the  payment 
would  not  still  be  due.  Nichols  v.  Ruggles, 
76  Me.  25. 

Construction  of  contract. — A  contract 
whereby  P  agrees  to  deliver  to  M,  at  his 
shingle  mill,  shingle  bolts,  the  title  to  the 
bolts  to  remain  in  P  till  paid  for,  and  M 
agrees  to  pay  a  certain  amount  per  thousand 
for  the  shingles  manufactured  therefrom, 
payment  to  be  made,  for  all  the  shingles 
manufactured  out  of  a  raft  of  the  bolts,  as 
soon  as  the  entire  raft  is  manufactured,  is 
not  a  contract  for  the  conditional  sale  of  the 
bolts,  within  the  Washington  act  of  March 
10,  1893,  providing  that  a  conditional  sale 
of  personalty,  followed  by  possession  of  the 
purchaser,  shall  be  absolute  as  to  creditors, 
unless  a  memorandum  be  filed,  such  contract 
being  merely  for  the  sale  of  the  manufac- 
tured shingles;  so  that  the  bolts,  although  in 
the  possession  of  M,  cannot  be  held  by  his 
creditors.  Peterson  v.  Woolery,  9  Wash.  390, 
37  Pac.  416. 

A  contract  by  the  United  States  with  a 
ship-building  company  whereby  all  parts  of 
machinery  paid  for  by  the  United  States 
under  a  specified  system  of  partial  payments 
became  thereby  the  sole  property  of  the 
United  States  is  not  a  contract  of  conditional 
sale,  required  to  be  recorded  by  Va.  Code 
(1904),  §  2462,  p.  1219.  William  R.  Trigg 
Co.  V.  Bucyrus  Co.,  104  Va.  79,  51  S.  E.  174. 

A  writing  addressed  to  plaintiffs,  requesting 
them  to  let  W  "  have  one  bay  horse  eight 
years  old,  known  as  the  Cunningham  horse, 
for  one  hundred  and  fifty  dollars  —  fifty  dol- 
lars by  the  15th  of  April,  1887,  and  one 
hundred  dollars  by  the  first  of  August ;  that 
said  [plaintiffs]  should  hold  the  horse  until 
paid  for  "  is  a  note  Avith  an  agreement  that 
the  horse  shall  remain  the  property  of  the 
payee  until  the  note  is  paid,  and  is  not  valid, 
except  as  between  the  original  parties  to  the 
agreement,  unless  recorded  like  chattel  mort- 
gages as  provided  bv  Me.  Rev.  St.  c.  Ill,  §  5. 
Cunningham  v.  TreVitt,  82  Me.  145,  19  Atl. 
110. 

Sale  with  chattel  mortgage. —  The  sale  of 
goods  on  weekly  or  monthly  payments,  on 
which  a  chattel  mortgage  in  the  usual  and 
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mere  fact  that  it  is  coupled  with  a  collateral  agreement  of  another  character  does 
not  afifect  the  necessity  of  registration.^^ 

d.  Place  of  Contract.  Statutory  regulations  respecting  the  recording  of  con- 
tracts of  conditional  sales  apply  only  to  contracts  made  within  the  state,^^  or 
where  the  goods  were  in  the  state  at  the  time  of  sale.^^  If  the  goods  were  within 
the  state  the  fact  that  the  contract  was  made  out  of  the  state  does  not  affect  the 
requirement  of  registration.^^ 

e.  Subject-Matter  of  Sale.  In  some  states  the  statutes  requiring  the  regis- 
tration of  conditional  sale  contracts  expressly  except  contracts  for  the  sale  of 
certain  articles,^®  such  as  household  goods;  and  this  exception  has  been  con- 
strued to  include  gas  fixtures/^  pianos,^^  and  cooking  ranges  and  heaters.''^  The 
fact  that  the  goods  are  to  be  manufactured  does  not  affect  the  requirement  as  to 
registration.*^  Conditional  sales  of  standing  timber  are  not  within  the  statute, 
as  such  contracts  are  sales  of  an  interest  in  land;  and  so  too  the  sale  of  a  house 
to  which  chattels  are  attached  is  not  a  conditional  sale  of  chattels  which  must 
be  recorded.*^    The  statute  will  apply,  however,  to  a  sale  of  timber  to  be  severed 


ordinary  form  is  given  to  the  seller,  does 
not  come  within  the  purview  of  Ohio  Rev. 
St.  4155-2,  known  as  the  "  Conditional  Sales 
x\ct."  Goodman  v.  Manning,  9  Ohio  S.  &  C. 
PL  Dee.  373,  5  Ohio  N.  P.  94. 

Executory  contracts. — Where  a  person  sold 
to  defendant  personal  property  that  he  had 
surreptitiously  taken  possession  of  from 
plaintiff  under  a  contract  of  conditional  sale 
that  had  been  executed,  but  not  delivered, 
plaintiff  may  recover  the  same,  although  the 
contract  was  not  filed  under  Wis.  Rev.  St. 
§  2317,  requiring  contracts  of  conditional 
sale  to  be  filed  to  preserve  the  seller's  title 
against  subsequent  purchasers,  as  said  sec- 
tion applies  to  completed  contracts  only. 
Owen  V.  Long,  97  Wis.  78,  72  N.  W.  364. 

Amount  of  notes. — Where  personal  prop- 
erty was  sold,  with  the  agreement  that  it 
should  remain  the  seller's  until  payment  of 
the  price,  for  which  three  notes  containing 
said  agreement  were  executed,  two  for  more 
and  one  for  less  than  thirty  dollars,  which 
were  not  recorded,  the  contract  was  invalid 
against  third  parties,  as  to  each  and  all  of 
the  notes,  under  Me.  Rev.  St.  c.  Ill,  §  5, 
providing  that  such  agreement  in  a  note  for 
an  amount  exceeding  thirty  dollars  shall  be 
void,  except  as  between  the  original  parties, 
unless  recorded.  Field  v.  Gellerson,  80  Me. 
270,  14  Atl.  70. 

32.  Camp  v.  Charles  Thatcher  Co.,  75  Conn. 
1(55,  52  Atl.  953. 

33.  Davis  V.  Osgood,  69  N.  H.  427,  44  Atl. 
432. 

34.  Wooley  v.  Geneva  Wagon  Co.,  59 
N.  J.  L.  278,  35  Atl.  789. 

Property  not  in  the  state. —  N".  J.  G^en.  St. 
p.  891,  §  191,  requiring  conditional  sales  to 
be  recorded,  does  not  apply  to  a  contract  be- 
tween non-residents  concerning  personal 
property  situated  out  of  the  state;  the  con- 
tract not  contemplating  the  removal  of  the 
property  into  the  state.  Hirsch  v.  C.  W. 
Leatherbee  Lumber  Co.,  69  N.  J.  L.  509,  55 
Atl.  645. 

35.  Knowles  Loom  Works  v.  Vacher,  57 
N.  J.  L.  490,  31  Atl.  306,  33  L.  R.  A.  305. 

36.  Jermyn  v.  Schweppenhauser,  33  Misc. 
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(N.  Y.)  603,  68  N.  Y.  SuppL  163  (boilers 
and  their  appurtenances)  ;  Lima  Mach. 
Works  V.  Parsons,  10  Utah  105,  37  Pac.  244 
(railroad  equipment  and  rolling  stock). 

Execution  in  duplicate. — Where  the  statute 
excepts  articles  from  the  operation  of  the 
provision  relating  to  registration  if  the  con- 
tract of  sale  is  executed  in  duplicate  an  un- 
signed copy  of  the  contract  is  not  a  dupli- 
cate within  such  provision.  Grant  V.  Griffith, 
39  N.  Y.  App.  Div.  107,  56  N.  Y.  Suppl. 
791  [affirmed  in  165  N.  Y.  636,  59  N.  E. 
1123]. 

37.  Boston  Furniture  Co.  v.  Thoms,  78 
Conn.  273,  61  Atl.  949  (holding  that  lino- 
leum is  household  furniture  within  the  ex- 
ception) ;  Sinclair  V.  Wheeler,  69  N.  H.  538, 
45  Atl.  1085. 

38.  Baldinger  v.  Levine,  83  N.  Y.  App. 
Div.  130,  82  N.  Y.  Suppl.  483  ;  Iden  v.  Som- 
mers,  61  N.  Y.  Super.  Ct.  177,  18  N.  Y. 
Suppl.  779. 

39.  Lamb  v.  King,  73  N.  H.  400,  62  Atl. 
493.  Compare  Vincinguerra  v.  Fagan,  57 
Misc.  (N.  Y.)  224,  10'9  N.  y.  Suppl.  317, 
referring  to  Laws  (1897),  c.  418,  §  115, 
now  repealed. 

40.  Kerby  v.  Clapp,  15  N.  Y.  App.  Div. 
37,  44  N.  Y.  Suppl.  116.  But  see  Duffus  v. 
Howard  Furnace  Co.,  15  Misc.  (N.  Y.)  169, 
37  N.  Y.  Suppl.  19  [reversed  on  other 
grounds  in  8  N.  Y.  App.  Div.  567,  40  N.  Y. 
Suppl.  925],  holding  that  a  furnace  is  not 
excepted. 

41.  McLean  Bloch,  52  Misc.  (N.  Y.) 
545,  10i2  N.  Y.  Suppl.  838.  But  see  Graves 
El.  Co.  V.  Callanan,  11  N.  Y.  App.  Div.  301, 
42  N.  Y.  SuppL  930;  Duntz  v.  Granger 
Brewing  Co.,  41  Misc.  (N.  Y.)  177,  83  N.  Y. 
Suppl.  957  [affvrmed  in  96  N.  Y.  App.  Div. 
631,  89  N.  Y.  SuppL  1103  {affirmed  in  184 
K  Y.  595,  77  N.  E.  1186)] ;  Hirsch  v.  Graves 
El.  Co.,  24  Misc.  (N.  Y.)  472,  53  N.  Y. 
Suppl.  664. 

42.  Mississippi  River  Logging  Co.  V.  Mil- 
ler, 109  Wis.  77,  85  N.  W.  193;  Bent  h\ 
Hoxie,  90  Wis.  625,  64  N.  W.  426. 

43.  Kerby  v.  Clapp,  15  N.  Y.  App.  Div. 
37,  44  N.  Y,  Suppl.  116.  - 
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and  carried  away  and  manufactured  into  lumber,  where  title  to  the  timber  and  its 
manufactured  product  is  to  remain  in  the  seller  until  paid  for.*'' 

f.  Sufficiency  of  Filing  and  Record  —  (i)  In  General.  The  statute  is  satis- 
fied by  depositing  in  the  office  of  the  proper  official  the  contract  or  memorandum 
thereof  or  a  copy  with  a  statement  of  the  amount  of  the  claim.*^  Recording 
the  instrument  in  the  "miscellaneous  record  book"  is  a  sufficient  record/^  but 
recording  in  the  manner  required  for  chattel  mortgages  is  not  such  a  record  as 
will  constitute  notice.*^ 

(ii)  Time  of  Filing.  The  conditional  sale  contract  must  be  filed  for  record 
within  a  reasonable  time;  and  if  there  is  an  unreasonable  delay,  the  filing  will 
not  operate  as  constructive  notice  to  one  whose  rights  were  acquired  between  the 
date  of  sale  and  the  date  of  filing.^^  Although  not  filed  until  some  time  after  the 
contract  was  made  it  is  nevertheless  valid  as  against  subsequent  purchasers  from 


44.  Clark  v.  B.  B.  Richards  Lumber  Co.,  68 
Minn.  282,  71  K  W.  389. 

45.  Fairbanks  v.  Davis,  50  Vt.  251;  Troy 
Wagon  Co.  v.  Hutton,  53  W.  Va.  154,  44 
S.  E.  135. 

Sufficient  memorandum. — Wash.  Sess.  Laws 
(1903),  p.  6,  c.  6,  §  1,  in  the  amendment  of 
the  act  of  1893,  provides  that  conditional 
sales  of  personal  property  shall  be  absolute 
as  to  purchasers  and  subsequent  creditors  in 
good  faith,  unless  within  ten  days  after  pos- 
session taken  a  memorandum  is  filed  in  the 
county  auditor's  office  of  the  vendee's  resi- 
dence at  the  date  of  taking  possession.  Sec- 
tion 2  provides  that  the  county  auditor  shall 
enter  the  same  in  a  book,  etc.  It  was  held 
that  the  description  of  an  engine,  condition- 
ally sold,  in  a  memorandum  filed  with  the 
auditor,  as  "  1  30-horse  power  stationary, 
side  crank,  slide  valve  engine,  complete  with 
all  fittings,  including  governor  and  throttle, 
band  wheels,  lubricator,  oil  cups,  and  all 
steam  connections,"  was  sufficient  to  give 
constructive  notice  of  the  vendor's  title. 
Wittler-Corbin  Mach.  Co.  v.  Martin,  47 
Wash.  123,  91  Pac.  629. 

Sale  of  standing  timber. —  The  filing  of  a 
contract  for  the  conditional  sale  of  standing 
trees  in  the  office  of  the  lumber  inspector  of 
the  district  does  not  constitute  notice  to  a 
subsequent  purchaser.  Wing  v.  Thompson,  78 
Wis.  256,  47  N.  W.  606. 

In  the  absence  of  a  town  clerk,  a  delivery 
of  a  bill  of  sale  to  a  person  in  an  adjoining 
office  not  his  deputy,  and  the  clerk's  memoran- 
dum of  receipt  as  of  the  hour  of  such  de- 
livery, according  to  such  person's  minute 
thereon,  is  a  sufficient  lodgment  for  record. 
Fairbanks  v.  Davis,  50  Vt.  251. 

46.  Remington  v.  Central  Press  Assoc.  Co., 
13  Ohio  Cir.  Ct.  542,  7  Ohio  Cir.  Dec.  540 
{reversing  4  Ohio  S.  &  C.  PI.  Dec.  347,  3 
Ohio  N.  P.  258]. 

47.  Troy  Wagon  Co.  v.  Hutton,  53  W.  Va. 
154,  44  S.  E.  135. 

48.  Gilbert  v.  National  Cash  Register  Co., 
176  111.  288,  52  N.  E.  22. 

49.  National  Cash  Register  Co.  v.  Lesko, 
77  Conn.  276,  58  Atl.  967  (holding  that 
filing  the  contract  the  day  after  the  goods 
were  received  was  within  a  reasonable  time)  ; 
Camp  V.  Charles  Thacher  Co.,  75  Conn.  165, 


52  Atl.  953  (holding  that  a  delay  of  two 
months  was  unreasonable)  ;  Pash  v.  Weston, 
52  Iowa  675,  3  N.  W.  713  (holding  that  a 
delay  of  two  months  was  fatal )  ;  Huffard 
V.  Akers,  52  W.  Va.  21,  43  S.  E.  124. 

Under  Ga.  Code  (1895),  §  2777,  requiring 
conditional  bills  of  sale  to  be  recorded  within, 
thirty  days  from  their  date,  where  the  con- 
tract clearly  bears  date,  it  must  be  recorded 
within  thirty  days  from  that  time,  and  not 
within  thirty  days  from  the  actual  delivery 
of  the  property  sold.  In  re  Gosch,  121  Fed. 
602. 

Sale  in  another  state.— A  claimant  of  at- 
tached personalty,  who  resided  in  Tennessee, 
sold  the  property  to  defendant  in  attachment 
while  in  claimant's  store  in  that  state;  but 
it  was  not  then  delivered,  because  it  was  not 
in  stock.  After  defendant's  return  to  Ala- 
bama several  letters  passed  between  them 
in  reference  to  the  payments,  which,  being 
arranged,  defendant  directed  the  shipment  to 
him,  and  executed  notes  in  payment,  reserv- 
ing title  in  claimant.  It  was  held  that  this 
was  a  sale  and  delivery  in  Tennessee,  en- 
titling claimant  to  three  months  within  which 
to  record  his  contract  of  sale  in  Alabama, 
under  Code,  §  1017,  making  contracts  of  sale 
in  which  seller  reserves  title  void  against 
judgment  creditors  without  notice,  where  the 
property  is  brought  from  another  state,  un- 
less the  contract  is  recorded  within  three 
months  in  the  county  in  which  the  property 
remains,  and,  he  having  recorded  his  con- 
tract within  the  time,  the  property  was  not 
subject  to  attachment  as  the  property  of  the 
buyer.  Brandon  Printing  Co.  v.  Bostick,  126 
Ala.  247,  28  So.  705. 

After  a  statute  is  passed  requiring  con- 
ditional sale  contracts  "now  in  existence  or 
hereafter  executed "  to  be  recorded  a  reason- 
able time  will  be  allowed  to  the  holders  of 
such  instruments  then  in  existence  in  which 
to  comply  with  the  law,  and  an  attachment 
levied  within  two  or  three  days  on  property 
at  a  distance  from  the  residence  of  the  vendor 
will  not  prevail  against  the  vendor's  title, 
Moline  Plow  Co.  r.^Witham,  52  Kan.  185,  34 
Pac.  751. 

50.  Pash  V.  Weston,  52  Iowa  675,  3  N.  W. 
713;  Huffard  v.  Akers,  52  W.  Va.  21,  43 
S.  E.  124. 
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the  time  it  was  recorded.^^  The  time  within  which  the  instrument  should  be 
recorded  should  be  computed  from  the  day  the  contract  actually  became  com- 
plete by  delivery,  and  not  from  the  day  it  was  executed  or  appro ved.^^ 

(ill)  Place  of  Record.  The  statute  may  require  the  contract  to  be  recorded 
in  the  town  or  county  where  the  vendee  resides,^^  in  which  case  it  must  be 
recorded  in  the  county  where  he  resides  at  the  time  of  making  the  contract,^* 
although  he  resides  elsewhere  at  the  time  of  the  filing;  and  recording  in  any 
other  place  will  not  constitute  notice.^^  If  the  contract  is  recorded  in  the  county 
where  the  buyer  resides  his  removal  to  another  county  does  not  necessitate 
another  registration.^'  If  the  statute  of  the  state  where  the  contract  was  made 
and  the  goods  were  situated  requires  the  contract  to  be  recorded  "  where  the  prop- 
erty is/^  on  a  sale  to  a  resident  of  another  state  the  contract  must  be  recorded 
where  the  property  is  situated,  and  it  is  not  sufficient  that  it  is  recorded  in  such 
other  state  where  the  buyer  resides  as  required  by  the  laws  of  that  state.^^ 

g.  Instruments  Entitled  to  Record.  If  the  statute  provides  that  the  contract 
of  conditional  sale  must  be  executed  and  attested  in  a  particular  manner,^^  the 
instrument  to  be  entitled  to  record  must  conform  to  such  provisions.®*'  But 
generally  it  is  sufficient  if  the  instrument  evidencing  the  conditional  sale  is  exe- 
cuted as  such  instruments  are  generally  executed.®^ 

h.  Effect  of  Failure  to  File  or  Record    —  (i)  In  General.   The  failure  to 


51.  Holland  v.  Adams,  103  Ga.  610,  30  S.  E. 
432;  Bradley  v.  Benson,  93  Minn.  91,  100 
N.  W.  670. 

Registration  after  the  purchaser's  death  is 
sufficient  to  protect  the  rights  of  the  seller 
as  against  the  allotment  of  a  year's  allowance 
to  the  widow  of  the  purchasers,  Hinkle  v. 
Greene,  125  N.  C.  489,  34  S.  E.  554. 

52.  In  re  Gosch,  126  Fed.  627,  61  C.  C.  A. 
363  [reversing  121  Fed.  602],  construing  Ga. 
Code  (1895),  §  2777,  which  requires  con- 
tracts of  conditional  sale  to  be  recorded 
within  thirty  days  from  their  date. 

53.  Cohen  v.  Candler,  79  Ga.  427,  7  S.  E. 
160;  Creamery  Package  Mfg.  Co.  v.  Tagley, 
91  Minn.  79,  97  N.  W.  412. 

A  corporation  resides  in  the  town  in  which 
it  has  its  established  place  of  business,  within 
Me.  Rev.  St.  c.  Ill,  §  5,  as  amended  by 
Pub.  Laws  (1895),  c.  32,  requiring  agree- 
ments for  conditional  sales  to  be  filed  in  the 
town  where  the  purchaser  resides.  Emerson 
Co.  V.  Proctor,  97  Me.  360,  54  Atl.  849. 

Where  the  evidence  is  conflicting  as  to 
whether  the  contract  was  recorded  in  the 
county  of  the  vendee's  residence  it  was  error 
to  direct  a  verdict  for  the  vendor,  as  against 
a  hona  fide  purchaser  of  the  vendee.  Bond 
V.  Brewer,  96  Ga.  443,  23  S.  E.  421. 

54.  Creamery  Package  Mfg.  Co.  v.  Tagley, 
91  Minn.  79,  97  N.  W.  412;  In  re  Franklin, 
151  Fed.  642,  under  North  Carolina  statute. 

55.  Creamery  Package  Mfg.  Co.  v.  Tagley, 
91  Minn.  79,  97  N.  W.  412. 

56.  Cohen  v.  Candler,  79  Ga.  427,  7  S.  E. 
160. 

57.  Barrington  v.  Skinner,  117  K  C.  47, 
23  S.  E.  90;  In  re  Franklin,  151  Fed.  642. 

58.  Davis  v.  Osgood,  69  N.  H.  427,  44  Atl. 
432. 

59.  See  supra,  X,  D,  2. 

60.  Tufts  V.  Brace,  103  Wis.  341,  79  N.  W. 
414;  Sheldon  Co.  v.  Mayers,  81  Wis.  627,  51 
N.  W.  1082.. 
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Under  the  Georgia  statute  (Code  (1895), 
§§  2776,  2777)  which  requires  every  contract 
of  conditional  sale  by  which  the  title  to 
property  delivered  is  reserved  in  the  seller 
until  the  purchase-price  has  been  paid  to  be 
executed  and  attested  in  the  same  manner 
as  mortgages  on  personal  property  and 
recorded  within  thirty  days,  such  a  contract 
not  so  executed  and  attested  is  not  entitled 
to  record.  General  Fire  Extinguisher  Co.  v. 
Lamar,  141  Fed.  353,  72  C.  C.  A.  501.  To 
the  same  efi"ect  see  Derrick  v.  Pierce,  94  Ga. 
466,  19  S.  E.  246. 

Before  what  officer. — A  conditional  bill  of 
sale  may  be  executed  before,  and  attested  by, 
a  clerk  of  a  superior  court  in  the  county 
wherein  he  holds  his  office,  and  may  there- 
upon be  properly  recorded  in  any  other  county 
wherein  the  vendee  resides  at  the  time  of  its 
execution.  Anderson  v.  Leverette,  116  Ga. 
732,  42  S.  E.  1026. 

61.  S.  Twitchell  Co.  v.  Lawton  First  Nat. 
Bank,  18  Okla.  375,  90  Pac.  14;  Shafer  v. 
National  Cash  Register  Co.,  16  Okla.  117,  82 
Pac.  646. 

Acknowledgment. —  Notice  of  reservation  of 
title  until  property  is  paid  for  need  not  be 
acknowledged  before  recording,  under  Code, 
c.  74,  §  3,  providing  that  a  reservation  shall 
be  void  unless  recorded.  Hatfield  v.  Hau- 
bert,  51  W.  Va.  190,  41  S.  E.  144.  And  see 
Troy  Wagon  Co.  V.  Button,  53  W.  Va.  154, 
44  S.  E.  135. 

Attestation  by  interested  stock-holder. — 
The  record  of  a  contract  of  conditional  sale, 
whether  purporting  to  create  a  lien  or  to  con- 
vey title  which  is  attested  by  a  stock-holder 
in  a  corporation  in  whose  interest  such  writ- 
ing is  executed,  is  invalid,  and  effects  no  no- 
tice of  the  existence  or  contents  of  the  instru- 
ment. Betts-Evans  Trading  Co.  v.  Bass,  2 
Ga.  App.  718,  59  S.  E.  8. 

62.  Necessity  of  recording  see  supra,  X,  J, 
4,  a. 
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file  or  record  the  contract  or  a  memorandum  thereof  renders  the  reservation  of 
title  invaHd  as  against  bona  fide  purchasers/^  creditors,®*  mortgagees  in  good 
faith, ®^  pledgees, ®®  or  any  other  person  than  the  parties;  ®^  and  the  protection 
has  been  extended  to  a  mortgagee  in  good  faith  of  a  subsequent  purchaser.®^ 
A  failure  to  record  the  conditional  contract  does  not,  however,  affect  the  rights 
of  the  seller  as  against  a  prior  mortgage  purporting  to  cover  after-acquired  prop- 
erty; ®®  and  it  has  been  held  in  some  cases  that  a  mortgagee  is  not  entitled  to 
protection  as  a  purchaser  under  statutes  requiring  registration  as  against  creditors 
and  purchasers. '^^  So  too  it  has  been  held  that  a  pledgee  is  not  a  purchaser  or 
a  mortgagee  within  the  statute  extending  protection  to  such  persons. "^^  A  con- 
signee of  the  buyer  who  in  good  faith  and  without  notice  makes  advances  on  a 
consignment  of  the  goods  to  him  will  be  protected. The  failure  to  record  cannot 
be  taken  advantage  of  by  one  who  is  a  mere  trespasser,'^  nor  by  the  widow  of  the 
vendee  whose  allotment  of  a  year's  allowance  includes  the  property  which  was 
the  subject  of  the  conditional  sale.'^*  Furthermore,  under  some  statutes,  upon 
a  failure  to  record  within  a  certain  number  of  years  the  title  vests  absolutely  in 
the  buyer. '^^ 

(ii)  Bona  Fide  Purchasers.   On  the  failure  to  file  or  record  the  condi- 


63.  See  infra,  X,  J,  4,  h,  (ll). 

64.  See  infra,  X,  J,  4,  li,  (iii). 

65.  Georgia. — Anderson  v.  Adams,  117  Ga. 
919,  43  S.  E.  982. 

Illinois. —  New  England  Piano  Co.  v.  Max- 
well, 67  111.  App.  593;  Gilbert  v.  Gere,  67 
111.  App.  590. 

loioa. —  Wilton  Union  Bank  v.  Creamery 
Package  Mfg.  Co.,  105  Iowa  136,  74  N.  W. 
921. 

New  Hampshire. — ■  Sinclair  v.  Wheeler,  69 
N.  H.  538,  45  Atl.  1085. 

New  Jersey. —  Knowles  Loom  Works  v. 
Vacher,  57  N.  J.  L.  490,  31  Atl.  306,  33 
L.  R.  A.  305. 

New  York. — •  Vincinguerra  v.  Fagan,  57 
Misc.  224,  109  N.  Y.  Suppl.  317. 

Texas. —  Bowen  v.  Lansing  Wagon  Works, 
91  Tex.  385,  43  S.  W.  872;  Eason  v.  Be  Long, 
38  Tex.  Civ.  App.  531,  86  S.  W.  347. 

Mortgagees  are  not  purchasers  within  the 
meaning  of  the  Nebraska  statute.  McCor- 
mick  Harvesting  Mach.  Co.  v.  Callen,  48 
Nebr.  849,  67  N.  W.  863;  Campbell  Printing 
Press,  etc.,  Co.  v.  Dyer,  46  Nebr.  830,  65 
N.  W.  904. 

Construction  of  statute.— Rev.  St.  (1899) 
§  3412,  provides  that  where  personal  prop- 
erty is  sold,  to  be  paid  for  in  instalments  or 
delivered  to  another  on  a  condition  reserving 
title,  etc.,  such  condition  shall  be  void  as  to 
all  subsequent  purchasers  in  good  faith  and 
creditors,  unless  evidenced  by  a  writing  exe- 
cuted and  recorded  as  in  cases  of  mortgages 
of  personal  property.  The  words  "good 
faith,"  as  employed  in  such  section,  are  con- 
fined to  the  case  of  a  subsequent  purchaser, 
and  do  not  apply  to  a  subsequent  chattel  mort- 
gagee of  the  holder  of  the  property  mortgaged 
under  an  alleged  conditional  sale,  who  is  not 
therefore  precluded  by  notice  of  the  claim  of 
the  conditional  seller.  Gilbert  Book  Co.  V. 
Sheridan,  114  Mo.  App.  332,  89  S.  W. 
555. 

If  the  mortgage  is  not  recorded  as  pro- 
vided by  the  statutes  relating  to  chattel  mort- 
[44] 


gages,  it  cannot  prevail  over  the  vendor's 
claim.  Cottrell  v.  Merchants',  etc..  Bank,  89 
Ga.  508,  15  S.  E.  944. 

A  holder  of  bonds  of  a  corporation,  secured 
by  a  trust  mortgage  executed  prior  to  the 
corporation's  purchase  of  a  boiler  under  a 
conditional  contract  of  sale  reserving  title  in 
the  seller  until  the  price  was  paid,  was  neither 
a  subsequent  purchaser  nor  mortgagee  of  the 
corporation  as  to  such  boiler,  within  a  New 
Jersey  statute  making  conditional  contracts  of 
sale  not  recorded  as  provided  for  therein  void 
as  to  judgment  creditors  and  subsequent  pur- 
chasers and  mortgagees  in  good  faith.  Til- 
ford  V.  Atlantic  Match  Co.,  134  Fed.  924. 

66.  Vincinguerra  v.  Fagan,  57  Misc.  (N.  Y.) 
224,  109  N.  Y.  Suppl.  317. 

67.  Mishawaka  Woolen  Mfg.  Co.  v.  Smith, 
158  Fed.  885. 

68.  Behn  v.  New  Jersey  Nat.  Bank,  65 
N.  J.  L.  591,  48  Atl.  527. 

69.  Manhattan  Trust  Co.  i;.  Sioux  City 
Cable  R.  Co.,  76  Fed.  658 ;  Central  Trust  Co. 
V.  Marietta,  etc.,  R.  Co.,  48  Fed.  868,  1 
C.  C.  A.  133.  And  see  Meyer  v.  Western 
Car  Co.,  102  U.  S.  1,  26  L.  ed.  59. 

70.  Racine-Sattley  Co.  r.  Meinen,  79  Nebr. 
33,  114  N.  W.  602,  79  Nebr.  32,  112  N.  W. 
321;  McCormick  Harvesting  Mach.  Co.  v. 
Callen,  48  Nebr.  849,  67  N.  W.  863;  Camp- 
bell Printing  Press,  etc.,  Co.  r.  Dyer,  46  Nebr. 
830,  65  N.  W.  904. 

71.  Kauflfman  v.  Klang,  16  Misc.  (N.  Y.) 
379,  38  N.  Y.  Suppl.  56 ;  La  Fetra  r.  Glover, 
10  Misc.  (N.  Y.)  70,  31  N.  Y.  Suppl.  150. 
But  see  Pittsburgh  Locomotive,  etc.,  \Yorks  V. 
Keokuk  State  Nat.  Bank,  19  Fed.  Cas.  No. 
11,198,  holding  that  a  pledgee  is  protected  by 
the  Iowa  statute. 

72.  Bates  v.  Cunningham,  12  Hun  (N.  Y.) 
21. 

73.  Kimball  f.  Post,  44  Wis.  471. 

74.  Ilinkle  V.  Greene,  125  N.  C.  489,  34 
S.  E.  554. 

75.  Hudnall  v.  Paine,  39  Fla.  67,  21  So. 
791;  Ketchum  V.  Brennan,  53  INIiss.  596.  See 
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tional  sale  contract  or  a  memorandum  thereof,  such  contract  is  void  as  against 
bona  fide  purchasers  from  the  vendee,  without  notice;     but  the  right  of  such  a 


also  Jennings  v.  Wilson,  71  Miss.  42,  14  So. 
259. 

76.  Alabama. —  Dudley  v.  Abner,  52  Ala. 
572.  See  also  Worthington  v,  A.  G.  Rhodes, 
etc.,  Co.,  145  Ala.  656,  39  So.  614;  Bronson 
V.  Russell,  142  Ala.  360,  37  So.  672. 

Iowa. — 'National  Cash  Register  Co.  v. 
Zangs,  127  Iowa  710,  104  N.  W.  360;  Wright 
V.  Barnard,  89  Iowa  166,  56  N.  W.  424; 
Morse  v.  Chicago,  etc.,  R.  Co.,  73  Iowa  226, 
34  N.  W.  825;  Moline  Plow  Co.  v.  Braden, 
71  Iowa  141,  32  N.  W.  247;  Pash  v.  Weston, 
52  Iowa  675,  3  N.  W.  713. 

Kentucky. —  Welch  V.  National  Cash  Regis- 
ter Co.,  103  Ky.  30,  44  S.  W.  124,  19  Ky.  L. 
Rep.  1664. 

Maine. —  Emerson  Co.  v.  Proctor,  97  Me. 
360,  54  Atl.  849;  George  W.  Merrill  Furni- 
ture Co.  V.  Hill,  87  Me.  17,  32  Atl.  712. 

Michigan. —  See  Hogan  v.  Detroit  United 
R.  Co.,  140  Mich.  101,  103  N.  W.  543. 

Mississippi. — •  Quin  v.  Mosler  Safe  Co., 
(1897)  21  So.  303.  Compare  Ketchum  v. 
Brennan,  53  Miss.  596,  where  it  was  held  that 
a  conditional  vendee  under  an  unrecorded 
contract,  who  has  been  in  possession  less 
than  three  years  (Code,  §  2893)  could  trans- 
fer no  title  to  a  hona  -fide  purchaser  as 
against  the  vendor.  And  see  Jennings  v.  Wil- 
son, 71  Miss.  42,  14  So.  259. 

Missouri. —  Redenbaugh  v.  Kelton,  130  Mo. 
558,  32  S.  W.  67;  Fairbanks  v.  Baskett,  98 
Mo.  App.  53,  71  S.  W.  1113;  Barnes  v.  Raw- 
lings,  83  Mo.  App.  185;  F.  B.  Hauck  Cloth 
Co.  V.  Brothers,  61  Mo.  App.  381;  Michigan 
Buggy  Co.  V.  Woodson,  59  Mo.  App.  550.  See 
also  Vette  v.  J.  S.  Merrell  Drug  Co.,  137  Mo. 
App.  229,  117  S.  W.  666. 

NehrasJca. —  Johns  v.  Reed,  77  Nebr.  492, 
109  N.  W.  738;  Starr  v.  Dow,  77  Nebr.  172, 
108  N.  W.  1065;  Regier  v.  Craver,  54  Nebr. 
507,  74  N.  W.  830. 

NeiD  Jersey. —  Lauter  v.  O'Toole,  (1908) 
71  Atl.  288. 

Neio  Yor/i:.— McLean  v.  Griot,  118  N.  Y. 
App.  Div.  100,  103  N.  Y.  Suppl.  129  [af- 
firmed in  193  N.  Y.  622,  86  N.  E.  1126]; 
Kirk  V.  Crystal,  118  N.  Y.  App.  Div.  32,  103 
N.  Y.  Suppl.  17;  Moyer  v.  Mclntyre,  43  Hun 
58;  Campbell  Printing  Press,  etc.,  Co.  v.  01- 
trogge,  13  Daly  247;  Vincinguerra  v.  Fagan, 
57  Misc.  224,  109  N.  Y.  Suppl.  317;  Van 
Leeuwen  v.  Fish,  28  Misc.  443,  59  N.  Y. 
Suppl.  183;  Gerber  17.  Mandel,  26  Misc.  825, 
56  N.  Y.  Suppl.  1030.  Compare  Duffus  v. 
Howard  Furnace  Co.,  8  N.  Y.  App.  Div.  567, 
40  N.  Y.  Suppl.  925  [reversing  15  Misc.  169, 
37  N.  Y.  Suppl.  19]. 

ISlorth  Carolina. —  Brem  V.  Lockhart,  93 
N.  C.  191. 

South  Dakota. —  Webber  V.  Conklin,  20 
S.  D.  52,  104  N.  W.  675. 

Tea?as.— Knittel  v.  Gushing,  57  Tex.  354, 
44  Am.  Rep.  598. 

Vermont. —  See  McPhail  V.  Gerry,  55  Vt. 
174. 


Virginia. —  Arbuckle  v.  Gates,  95  Va.  802, 
30  S.  E.  496. 

United  States. —  See  Dunlop  v.  Mercer,  156 
Fed.  545,  86  C.  C.  A.  435,  construing  Minne- 
sota statute. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1384. 

Lease  with  option  to  purchase. — A  received 
personal  property  from  B  under  a  lease  con- 
ditioned upon  the  payment  of  monthly  rent, 
and  that  A  might  purchase  at  any  time  dur- 
ing the  continuance  of  the  lease.  The  title 
of  the  property  was  expressly  reserved  to  B. 
A,  without  having  purchased,  sold  the  prop- 
erty to  C,  who  bought  in  good  faith,  A  rep- 
resenting himself  as  owner.  It  was  held  that 
C  got  no  title  and  that  it  was  immaterial 
that  the  lease  was  not  proved  or  acknowledged 
and  recorded.    Sumler  v.  Cottey,  71  Mo.  121. 

Lessor  as  purchaser. — A  lessee  purchased 
scales  of  defendant,  and  charged  them  up  to 
his  lessors  on  account,  as  provided  in  the 
lease.  Defendant  at  the  time  reserved  the 
title  until  the  scales  were  paid  for,  but  of 
this  lessors  had  no  notice.  Afterward  de- 
fendant took  a  mortgage  on  the  scales  for 
their  price.  It  was  held  that  lessors,  from 
the  time  such  scales  were  charged  to  them, 
were  complete  purchasers,  and  as  against 
them  defendant  had  no  lien  of  any  kind,  and 
that  it  was  immaterial  what  was  the  state 
of  the  accounts  between  lessors  and  lessee. 
Thatcher  v.  Union  Scale  Co.,  74  Iowa  117, 
37  N.  W.  102. 

In  New  Jersey  the  Conditional  Sales  Act 
of  May  9,  1889  (Pamphl.  Laws,  p.  421; 
1  Gen.  St.  (1895)  p.  891),  making  void,  un- 
less recorded,  a  contract  of  conditional  sale 
as  against  a  subsequent  purchaser  in  good 
faith,  was  not  repealed  by  Pamphl.  Laws 
(1898),  p.  711,  being  an  act  entitled  "An 
act  to  repeal  sundry  acts  respecting  convey- 
ances," nor  affected  by  Revision  of  1898 
(Pamphl.  Laws  (1898),  p.  670),  entitled  "An 
act  respecting  conveyances,"  by  section  71 
(page  699)  of  which  a  conditional  sale,  al- 
though unrecorded,  is  good  as  against  a  sub- 
sequent purchaser  whose  deed  shall  not  have 
been  first  recorded.  Lauter  v.  O'Toole,  (Sup. 
1908)  71  Atl.  288. 

One  who  is  not  a  purchaser  or  a  creditor 
of  the  transferee  is  not  protected  under  Mo. 
Rev.  St.  (1899)  §  3412.  Vette  v.  J.  S.  Merrell 
Drug  Co.,  137  Mo.  App.  229,  117  S.  W.  666. 

Purchase  from  bailee  with  option  to  pur- 
chase.— Although  Minn.  Gen.  St.  (1878) 
c.  39,  §§  15-17,  declare  void,  as  against  good 
faith  purchasers,  the  interest  of  the  vendor 
in  any  contract  of  sale  conditioned  that  the 
title  shall  remain  in  the  vendor  until  the 
purchase-price  is  paid,  unless  such  contract, 
or  a  memorandum  thereof,  if  oral,  is  filed 
of  record,  a  purchaser  in  good  faith  of  per- 
sonal property  from  a  bailee,  who  merely 
has  an  option  of  purchase,  acquires  no  title. 
Bjork  V.  Bean,  56  Minn.  244,  57  N.  W. 
657. 
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purchaser  will  not  be  enforced  if  it  accrued  after  the  vendor  has  taken  steps  to 
reclaim  the  goods;  and  the  statute  will  not  protect  one  who  ha^  joined  the 
vendee  in  a  fraud  on  the  vendor. '^^  A  mortgagee  is  not  a  purchaser  under  the 
statute. '^^  If  the  purchaser  had  notice  of  the  vendor's  claim  before  the  purchase, 
he  cannot  occupy  the  position  of  a  bona  fide  purchaser  without  notice. There 
is  a  conflict  of  authority  as  to  whether  a  purchaser  in  consideration  of  a  pre- 
existing debt  is  a  bona  fide  purchaser.  A  purchaser  from  a  bona  fide  purchaser 
may  hold  the  property  as  against  the  vendor,  although  he  had  notice  of  the  lat- 
ter's  claim. So  too  it  has  been  held  that  a  bona  fide  purchaser  from  a  purchaser 
with  notice  will  be  protected. 

(ill)  Creditors. While  it  is  the  general  rule  that  the  reservation  of  title 
in  a  conditional  sale  is  void  as  to  creditors  of  the  vendee  unless  the  contract  or  a 


Purchaser  from  creditor. — Where  plaintiff 
contracted  to  sell  certain  mill  attachments, 
retaining  title  until  payment,  and  a  creditor 
of  the  buyer  took  the  property  and  sold  it 
to  defendant,  the  latter  was  not  an  innocent 
purchaser  of  such  property,  since  title  had 
never  passed  to  the  original  transferee. 
W.  F.  Zimmerman  Lumber  Co.  v.  Elder, 
(Miss.  1901)  29  So.  466. 

A  purchaser  of  personalty  at  execution  sale 
is  not  a  creditor^  but  a  purchaser,  within  the 
New  York  Lien  Law,  §  112,  requiring  the 
registration  of  conditional  bills  of  sale  as 
against  purchasers,  but  not  against  creditors. 
Harris  V.  Gunn,  37  Misc.  (N.  Y.)  796,  77 
N.  Y.  Suppl.  20. 

Under  Conn.  Pub.  Acts  (1893),  c.  147,  pro- 
viding that  a  contract  for  the  sale  of  per- 
sonal property  which  is  conditioned  that  the 
title  shall  remain  in  the  vendor  after 
delivery,  shall,  unless  acknowledged  and 
recorded,  be  held  to  be  an  absolute  sale, 
"  except  against  the  vendor  and  his  heirs," 
a  bona  fide  purchaser  is  not  protected  against 
the  claims  of  the  vendor.  Lee  Bros.  Furni- 
ture Co.  v.  Cram,  63  Conn.  433,  28  Atl.  540. 

Construction  of  statute. —  The  Vermont 
statute  of  1872,  providing  that  "  no  lien  re- 
served on  personal  property  sold  conditionally 
and  passing  into  the  hands  of  the  conditional 
purchaser  shall  be  valid  against  attaching 
creditors  or  purchasers  without  notice," 
should  be  read  as  though  there  were  a  comma 
after  "  purchasers,"  such  comma  having  been 
inserted  in  the  original  act,  although  not 
in  the  printed  copy.  McPhail  V.  Grerry,  55 
Vt.  174. 

Whether  the  purchaser  is  a  bona  fide  pur- 
chaser is  a  question  for  the  jury,  and  on  this 
issue  the  fact  that  the  purchaser  required  a 
guaranty  for  his  vendor  may  be  considered. 
Hogan  V.  Detroit  United  R.  Co.,  140  Mich. 
101,  103  N.  W.  543. 

77.  San  Antonio  Brewing  Assoc.  v.  Arctic 
Ice-Mach.  Mfg.  Co.,  81  Tex.  99,  16  S.  W.  797. 

That  a  purchaser  without  notice  for  sev- 
eral years  uses  his  good  offices  to  assist  the 
conditional  vendor  in  collecting  the  unpaid 
purchase-money  does  not  affect  his  rights. 
Onyx  Soda  Fountain  Co.  v.  L'Engle,  53  Fla. 
314,  43  So.  771. 

78.  Western  Land,  etc.,  Co.  v.  Plumb,  27 
Fed.  598. 


79.  McCormick  Harvesting  Mach.  Co.  v. 
Callan,  48  Nebr.  849,  67  N.  W.  863 ;  Campbell 
Printing  Press,  etc.,  Co.  V.  Dyer,  46  Nebr. 
830,  65  N.  W.  940. 

80.  Norton  v,  Pilger,  30  Nebr.  860,  57 
N.  W.  471;  Redewill  t\  Gillen,  4  N.  M.  78, 
12  Pac.  872. 

Actual  notice  see  infra,  X,  J,  4,  h,  (iv). 

81.  Hench  v.  Eacock,  21  Ind.  App.  444, 
52  N.  E.  85,  holding  that  a  purchaser  in  con- 
sideration of  a  preexisting  debt  is  not  a  bona 
fide  purchaser.  Compare  Duffus  v.  Howard 
Furnace  Co.,  15  Misc.  (N.  Y.)  169,  37  N.  Y. 
Suppl.  19  [reversed  in  8  N.  Y.  App.  Div. 
567,  40  N.  Y.  Suppl.  925].  Contra,  Johnston 
V.  Wood,  19  Wash.  441,  53  Pac.  707,  holding 
one  who  takes  property  in  payment  of  a  pre- 
existing debt  is  a  purchaser  in  good  faith 
within  the  statute. 

In  Texas  it  has  been  held  that  one  who 
has  credited  the  purchase-price  on  a  pre- 
existing debt  is  a  bona  fide  purchaser. 
Sanger  v.  Jesse  French  Piano,  etc.,  Co.,  (Tex. 
Civ.  App.  1903)  75  S.  W.  39  [overruling 
Sanger  v.  .Jesse  French  Piano,  etc.,  Co.,  21 
Tex.  Civ.  App.  523,  52  S.  W.  621,  where  it 
was  held  that  he  was  a  bona  fide  purchaser 
to  the  extent  of  the  cash  payment  only]. 
Com/pare  Hastings  v.  Kellogg,  (Tex.  Civ. 
App.  1896)  36  S.  W.  821,  where  it  was  held 
that  under  a  former  statute  making  unre- 
corded conditional  sales  void  as  against 
"  purchasers,"  one  who  took  the  property  in 
consideration  of  a  preexisting  debt  was  a 
purchaser. 

Effect  of  extension. —  One  who,  without 
notice  of  an  unrecorded  conditional  sale, 
extended  a  preexisting  debt  in  consideration 
of  receiving  from  the  vendee  a  chattel  mort- 
gage on  the  property  is  entitled  to  it  as 
against  the  vendor.  Union  Bank  v.  Creamerv 
Package  Mfg.  Co.,  105  Iowa  136,  74  N.  W. 
921. 

82.  Ufford  V.  Winchester,  69  Vt.  542,  38 
Atl.  239. 

83.  National  Cash  Register  Co.  v.  Malonev, 
95  Iowa  573,  64  N.  W.  618. 

But  if  the  second  subpurchaser  had  knowl- 
edge of  the  vendor's  rights  the  fact  that  he 
was  a  purchaser  for  value  would  not  protect 
him.  Ufford  r.  Winchester,  69  Vt.  542,  38 
Atl.  239. 

84.  Operation  and  effect  as  to  creditors 
generally  see  supra,  X,  J,  2. 
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memorandum  thereof  is  filed  or  recorded  as  required  by  statute,  the  rule  has 
in  some  cases  been  limited  to  subsequent  creditors,    and  in  other  cases  it  has 


85.  Colorado. — Weber  v.  Diebold  Safe,  etc., 
Co.,  2  Colo.  App.  68,  29  Pac.  747. 

Connecticut. —  Unmack  f.  Douglass,  75 
Conn.  633,  55  Ail.  12 ;  In  re  Wilcox,  etc.,  Co., 
70  Conn.  220,  39  Atl.  163. 

Florida.—  Hudnall  v.  Paine,  39  Fla.  67,  21 
So.  791. 

Georgia. —  Penland  v.  Cathey,  110  Ga.  431, 
35  S.  E.  659;  Steen  V.  Harris,  81  Ga.  681, 
8  S.  E.  206. 

Illinois. —  New  England  Piano  Co.  V.  Max- 
well, 67  111.  App.  593;  Gilbert  V.  Gere,  67 
111.  App.  590. 

Iowa. —  Davis  Gasoline  Engine  Works  Co. 
V.  McHugh,  115  Iowa  415,  88  K  W.  948; 
National  Cash  Register  Co.  V.  Broeksmit,  103 
Iowa  271,  72  N.  W.  526. 

Michigan. —  Hogan  v.  Detroit  United  R. 
Co.,  140  Mich.  101,  103  N.  W.  543. 

Minnesota. —  H.  H.  Babcock  Co.  v.  Williams, 
75  Minn.  147,  77  N.  W.  791. 

Mississippi. —  Jennings  V.  Wilson,  71  Miss. 
42,  14  So.  259;  Mask  V.  Allen,  (1894)  17 
So.  82. 

Missouri. —  Mansur-Tebbetts  Implement  Co. 
V.  Price,  81  Mo.  App.  243;  Loeffler  i".  Damoree, 
75  Mo.  App.  207.  See  also  Redenbaugh  v. 
Kelton,  130  Mo.  558,  32  S.  W.  67;  Oyler  v. 
Renfro,  86  Mo.  App.  321. 

Nehraska. —  Jones  V.  Reed,  77  Nebr.  492, 
109  N.  W.  738;  Starr  v.  Dow,  77  Nebr.  172, 
108  N.  W.  1065. 

North  Carolina. —  Brem  v.  Lockhart,  93 
N.  C.  191. 

South  Dakota. —  Webber  v.  Conklin,  20 
S.  D.  52,  104  N.  W.  675. 

Texas. —  Loving  Pub.  Co.  V.  Johnson,  68 
Tex.  273,  4  S.  W.  532;  Sinker  v.  Comparet, 
62  Tex.  470 ;  Rolerad  v.  Holt,  3  Tex.  App. 
Civ.  Cas.  §  353. 

Vermont.— m^^nj  V.  Thorp,  70  Vt.  31,  39 
Atl.  309;  Whitcomb  v.  Woodworth,  54  Vt. 
544. 

Virginia. —  Hash  v.  Lore,  88  Va.  716,  14 
S.   E.  365. 

West  Virginia. —  Baldwin  v.  Van  Wagener, 
33  W.  Va.  293,  10  S.  E.  716. 

Wisconsin. —  Rawson  Mfg.  Co.  v.  Richards, 
69  Wis.  643,  35  N.  W.  40;  Williams  v. 
Porter,  41  Wis.  422. 

United  States. —  See  In  re  Atlanta  News 
Pub.  Co.,  160  Fed.  519  (construing  Georgia 
statute)  ;  Dunlop  v.  Mercer,  156  Fed.  545, 
86  C.  C.  A.  435  (construing  Minnesota 
statute ) . 

Canada.— Woy  v.  McTavish,  32  Ont.  187. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1397 ;  and 
the  statutes  of  the  several  states. 

Contract  obviating  necessity  of  recording. — 
Where  a  sale  was  made  on  condition  that, 
unless  the  balance  of  the  price  was  paid 
within  thirty  days,  all  rights  under  the  con- 
tract should  end,  with  the  expressed  inten- 
tion of  avoiding  the  necessity  of  recording 
a  memorandum  of  a  conditional  sale  under 
the  statute,  a  creditor  of  the  vendee  obtained 
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no  rights  against  the  vendor  by  an  attach- 
ment levied.    Phelps  v.  Bemis,  51  Vt.  487. 

Miss.  Code  (1892),  §  4226,  provides  that 
any  conveyance  of  chattels  without  considera- 
tion, unless  recorded,  or  unless  possession  re- 
main in  the  donee,  shall  be  void  against 
creditors.  Section  4227  provides  that  con- 
ditional sales  of  chattels  shall  be  void  as  to 
creditors  and  purchasers  of  one  remaining  in 
possession  for  three  years,  unless  recorded. 
Section  4228,  providing  that  these  provisions 
shall  not  relate  to  purchasers  or  creditors 
subsequent  to  the  fraudulent  conveyance,  does 
not  affect  sales  under  section  4227.  Jennings 
V.  Wilson,  71  Miss.  42,  14  So.  259. 

A  receiver  of  the  buyer  is  within  the  rule. 
In  re  Wilcox,  etc.,  Co.,  70  Conn.  220,  39 
Atl.  163.  But  see  Falaeneau  v.  Reliance  Steel 
Foundry  Co.,  (N.  J.  Ch.  1908)  69  Atl.  1098. 

Sale  invalid  for  fraud. — Where  title  to 
goods  sold  conditionally,  by  reason  of  fraud 
in  the  sale  and  rescission  thereof,  has  re- 
vested in  the  vendor,  his  right  to  the  goods 
cannot  be  affected  by  the  fact  that  the  con- 
ditional sale  was  void,  as  against  the  cred- 
itors of  the  purchaser,  for  not  being  recorded. 
Brittain  Dry-Goods  Co.  v.  Buchanan,  79  Mo. 
App.  528. 

Sale  of  railway  equipment  —  Burden  of 
proof.— Under  Comp.  Laws  (1897),  §  6336, 
providing  that  no  contract  for  the  sale  of 
railroad  equipment  shall  be  valid,  as  against 
subsequent  judgment  creditors  or  hona  fide 
purchasers  for  value  and  without  notice,  un- 
less  filed  for  record  in  the  office  of  the  sec- 
retary of  state,  where  a  question  arises  be- 
tween a  vendor  and  purchaser,  and  the  pur- 
chaser shows  payment  of  a  valuable  consid- 
eration, and  that  no  notice  of  the  true 
owner's  title  appears  of  record,  the  burden 
is  then  on  the  owner  to  show  notice  of  his 
rights  brought  home  to  the  subsequent  pur« 
chaser.  Hogan  v.  Detroit  United  R.  Co., 
140  Mich.  101,  103  N.  W.  543. 

Where  the  execution  of  a  trust  deed  in 
favor  of  creditors  is  followed  by  immediate 
possession  by  the  trustee,  he  acquires  a  lien 
in  favor  of  the  creditors  who  have  accepted 
under  the  deed  prior  to  that  of  an  unrecorded 
conditional  sale.  Parlin,  etc.,  Co.  v.  Harrell, 
8  Tex.  Civ.  App.  368,  27  S.  W.  1084. 

86.  Steen  v.  Harris,  81  Ga.  681,  8  S.  E. 
206;  Conder  v.  Holleman,  71  Ga.  98;  Thomp- 
son V.  Armstrong,  11  N.  D.  198,  91  N.  W. 
39;  Sinker  v.  Comparet,  62  Tex.  470;  In  re 
Atlanta  News  Pub.  Co.,  160  Fed.  519.  But 
compare  Cohen  v.  Candler,  79  Ga.  427,  7 
S.  E.  160. 

In  Missouri  it  is  held  that  the  recording 
statute  applies  to  both  prior  and  subsequent 
creditors.  Collins  v.  Wilhoit,  108  Mo.  451, 
18  S.  W.  839  [affirming  35  Mo.  App.  585]; 
Peters  v.  Featherstun,  61  Mo.  App.  466; 
Michigan  Buggy  Co.  v.  Woodson,  59  Mo. 
App.  550.  But  see  Tufts  v.  Thompson,  22 
Mo.  App.  564. 
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been  restricted  to  lien  creditors,  that  is  to  say,  those  claiming  under  an  attach- 
ment or  judgment. The  protection  thus  extended  to  creditors  does  not,  how- 
ever, extend  to  an  assignee  for  the  benefit  of  creditors. So  too  under  a  statute 
extending  protection  to  a  subsequent  purchaser  no  protection  will  be  given  to 
creditors  or  to  an  assignee  for  the  benefit  of  creditors.®^  A  landlord  claiming 
under  a  lien  or  distress  for  rent  is  a  creditor  within  the  protection  of  the  statute. 

(iv)  Notice.  As  has  been  stated  above,  even  under  the  recording  acts, 
registration  of  the  conditional  sale  contract  is  not  necessary  against  creditors  or 


A  bankrupt,  having  purchased  a  three- 
deck  newspaper  press  under  a  written  con- 
tract providing  that  the  title  should  remain 
in  the  seller  until  the  price  was  paid,  subse- 
quently telegraphed  the  seller's  representa- 
tive ordering  a  fourth  deck  for  the  press, 
"  according  to  the  original  agreement,"  and 
on  the  same  day  wrote  a  letter  confirming 
the  telegram,  containing  the  words  "  Your 
company  retaining  title  to  the  fourth  deck 
until  the  notes  are  paid."  It  was  held  that 
a  sale  of  the  fourth  deck  pursuant  to  smch 
correspondence  constituted  a  written  con- 
tract of  conditional  sale,  which,  although 
not  executed  or  recorded  as  prescribed  by 
Ga.  Code  (1895),  §§  2776,  2777,  was  valid  as 
against  the  bankrupt,  its  general  creditors, 
and  those  not  having  given  credit  to  the 
bankrupt  on  the  faith  of  the  ownership  of 
the  property.  In  re  Atlanta  News  Pub.  Co., 
160  Fed.  519. 

If  the  reservation  of  title  is  in  writing, 
although  not  properly  executed  and  recorded, 
the  reservation  is  good  as  between  the  par- 
ties and  as  against  general  creditors  and 
creditors  with  liens  antedating  the  sale,  and 
is  only  subject  to  such  liens  as  are  obtained 
or  debts  arising  from  credit  given  in  good 
faith  by  reason  of  the  buyer's  apparent 
ownership  of  the  property.  In  re  Atlanta 
News  Pub.  Co.,  160  Fed.  519. 

Sales  between  partners. —  Mo.  Rev.  St. 
(1889)  §§  5180,  5181,  making  conditional 
sales  of  property  void  as  to  creditors  or 
subsequent  purchasers  unless  the  same  are 
in  writing  and  recorded,  are  applicable  to 
sales  between  partners.  Redenbaugh  v. 
Kelton,  130  Mo.  558,  32  S.  W.  67. 

87.  Georgia. — ^  Rhode  Island  Locomotive 
Works  V.  Empire  Lumber  Co.,  91  Ga.  639, 
17  S.  E.  1012. 

Missouri. —  Thompson  v.  Massey,  76  Mo. 
App.  197. 

Nelraska. —  Wilson  v.  Lewis,  63  Nebr.  617, 
88  N.  W.  690. 

New  Jersey. —  Reischman  v.  Masker,  69 
N.  J.  L.  353,  55  Atl.  301. 

Texas.—  Parlin,  etc.,  Co.  v.  Harrell,  8  Tex. 
Civ.  App.  368,  27  S.  W.  1084. 

Adjudication  in  bankruptcy. — ^Where  the 
statute  provides  that  an  unrecorded  condi- 
tional sale  shall  be  void  as  against  creditors 
holding  a  specific  lien,  an  adjudication  in 
bankruptcy  is  not  such  a  lien  as  is  con- 
templated by  the  statute.  York  Mfg.  Co.  v. 
Cassell,  201  U.  S.  344,  26  S.  Ct.  481, 
50  L.  ed.  782  [reversing  135  Fed.  52,  67 
C.  C.  A.  526].  See  also  Monitor  Drill  Co. 
V.  Mercer,  103  Fed.  943,  90  C.  C.  A.  303, 


20  L.  R.  A.  N.  S.  1065;  In  re  Atlanta  News 
Pub.  Co.,  160  Fed.  519;  Dunlop  v.  Mercer, 
156  Fed.  545,  86  C.  C.  A.  435. 

88.  Colorado. —  Weber  v.  Diebold  Safe,  etc., 
Co.,  2  Colo.  App.  68,  29  Pac.  747. 

Illinois. —  New  England  Piano  Co.  v.  Max- 
well, 67  111.  App.  593;  Gilbert  v.  Gere,  67 
111.  App.  590. 

Iowa. —  National  Cash  Register  Co.  v. 
Broeksmit,  103  Iowa  271,  72  N.  W.  526. 

Nebraska. —  Starr  v.  Dow,  77  Nebr.  172, 
108  N.  W.  1065;  Peterson  v.  Tufts,  34  Nebr. 
8,  51  N.  W.  297. 

New  Jersey. —  Reischman  v.  Masker,  69 
N.  J.  L.  353,  55  Atl.  301;  General  Electric 
Co.  V.  Transit  Equipment  Co.,  57  N.  J.  Eq. 
460,  42  Atl.  101. 

Vermont. —  Desany  v.  Thorp,  70  Vt.  31, 
39  Atl.  309. 

Wisconsin. —  Rawson  Mfg.  Co.  v.  Richards, 
69  Wis.  643,  35  N.  W.  40;  Williams  v. 
Porter,  41  Wis.  422. 

Wyoming. —  Crumrine  v.  Reynolds,  13 
Wyo.  Ill,  78  Pac.  402. 

Canada.— my  v.  McTavish,  32  Ont.  187. 

Compare  Dunlop  v.  Mercer,  156  Fed.  545, 
86  C.  C.  A.  435. 

89.  Rowell  V.  Lewis,  95  Me.  83,  49  Atl. 
423;  Sinclair  v.  Wheeler,  69  N.  H.  538,  45 
Atl.  1085  ;■  Mansur,  etc.,  Implement  Co.  v. 
Beeman-St.  Clair  Co.,  (Tex.  Civ.  App.  1898) 
45  S.  W.  729;  Tufts  v.  Blanton,  2  Tex.  App. 
Civ.  Cas.  §  294.  But  compare  Parlin,  etc., 
Co.  V.  Harrell,  8  Tex.  Civ.  Ap>p.  368,  27 
S.  W.  1084. 

90.  Woolley  v.  Geneva  Wagon  Co.,  59 
N.  J.  L.  278,  35  Atl.  789;  Fennikoh  v.  Gunn, 
59  N.  Y.  App.  Div.  132,  69  N.  Y.  Suppl. 
12;  Thompson  V.  Armstrong,  11  N.  D.  198, 
91  N.  W.  39. 

91.  Thomas  Mfg.  Co.  v.  Huff,  62  Mo.  App. 
124. 

92.  Florida.—  Hudnall  v.  Paine,  39  Fla.  67, 

21  So.  791. 

Geor^fia.— Gartrell  v.  Clay,  81  Ga.  327, 
7  S.  E.  161;  Cohen  v.  Candler,  79  Ga.  427, 
7  S.  E.  160. 

Illinois. —  Elliott  t'.  Emerson  Piano  Co., 
80  111.  App.  51. 

Texas. —  Brady  v.  Nagle,  (Civ.  App.  1895) 
29  S.  W.  943. 

West  Virginia. —  Huff'ard  r.  Akers,  52 
W.  Va.  21,  43  S.  E.  124. 

See  Landlord  and  Tenant,  24  Cyc.  1260. 

Landlord  not  a  judgment  creditor. — A  land- 
lord who  has  caused  a  distress  warrant  to 
be  levied  on  goods  and  chattels  conditionally 
sold  to  his  tenant  is  not  a  judgment  cred- 
itor within  the  meaning  of  Gen.  St.  p.  891, 
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purchasers  with  notice.®^  Notice  to  excuse  the  failure  to  record  must  be  either 
actual  or  constructive;  ^*  and  it  is  not  sufficient  that  the  creditor  or  purchaser 
might  have  ascertained  the  facts  by  ordinary  diligence/^  unless  there  were  facts 
known  by  the  purchaser  or  creditor  sufficient  to  put  him  on  inquiry.^®  The  burden 
of  proof  is  on  the  vendor  to  show  that  the-  subsequent  purchaser  had  notice. In 
the  case  of  creditors  the  notice  must  be  brought  home  to  the  creditor,  and  notice 
to  the  officer  executing  process  is  not  sufficient. The  recording  of  the  contract 


so  as  to  render  the  property  subject  to  his 
distress,  if  the  contract  of  conditional  sale 
was  not  recorded.     Reischmann  v.  Masker, 

69  N.  J.  L.  353,  55  Atl.  301. 

93.  See  supra,  XI,  J,  4,  a. 

Under  Mo.  Rev.  St.  (1899)  §  3412*  provid- 
ing that  conditional  sales  shall  be  void  as 
to  all  subsequent  purchasers  in  good  faith 
and  creditors,  unless  such  condition  shall  be 
evidenced  by  writing  executed  and  recorded, 
such  a  conditional  sale  is  void  against  a 
creditor,  prior  or  subsequent,  with  or  with- 
out notice.  Oyler  v.  Renfro,  86  Mo.  App. 
321. 

94.  Moline  Plow  Co.  v.  Braden,  71  Iowa 
141,  32  N.  W.  247. 

Notice  to  corporation. —  The  purchaser  in 
an  unrecorded  conditional  sale  resold  the 
property  to  persons  who  had  notice,  and  who 
negotiated  a  loan  from  a  bank  in  order  to 
pay  for  the  property.  These  two  persons, 
with  a  third,  afterward  incorporated,  the 
third  person  acting  as  general  manager. 
The  company  purchased  the  property  in  con- 
troversy some  twelve  days  after  its  pur- 
chase by  the  corporators,  and  paid  the  first 
two  corporators  a  certain  sum  in  cash, 
and  assumed  the  payment  of  their  in- 
debtedness to  the  bank,  executing  a  note 
therefor  signed  in  the  company's  name,  and 
possession  of  the  property  being  delivered  to 
the  company.  The  company's  manager  had 
no  notice  of  the  conditional  sale,  and  there 
was  nothing  to  show  that  the  purchase  by 
the  corporators  was  intended  as  a  proposi- 
tion to  the  corporation  to  be  accepted  when 
it  came  into  existence.  It  was  held  that  the 
company  was  not  charged  with  notice  of  the 
conditional  sale.  Grand  Rapids  Furniture 
Co.  V.  Grand  Hotel,  etc.,  Co.,  11  Wyo.  128, 

70  Pac.  838,  72  Pac.  687.  But  compare 
Adams  v.  Roscoe  Lumber  Co.,  159  N.  Y.  176, 
53  N.  E.  805  [affirming  2  N.  Y.  App.  Div. 
47,  37  N.  Y.  Suppl.  265],  when  it  was  held 
that  in  an  action  to  recover  possession  of 
personal  property  where  defendant  corpora- 
tion claimed  as  a  tona  fide  purchaser,  evi- 
dence that  third  persons  who  were  in  the 
employ  of  the  original  conditional  purchaser 
at  the  time  of  the  transaction,  and  who 
participated  in  it,  were  the  officers  and  man- 
agers of  a  corporation  subsequently  formed, 
that  claimed  to  have  obtained  title  to  the 
property  by  purchase,  was  admissible,  as 
tending  to  prove  want  of  good  faith,  since 
its  officers  were  all  actors  in  the  original 
purchase  before  the  corporation  was  formed. 

A  subsequent  sale  subject  to  the  vendor's 
prior  lien  is  sufficient  notice  to  the  subse- 
quent purchaser  to  deprive  him  of  the  rights 
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of  a  hona  fide  purchaser  without  notice. 
Norton  v.  Pilger,  30  Nebr.  860,  47  N.  W.  471. 

A  recital  in  the  subcontract  that  the  seller's 
title  is  derived  from  the  contract  between 
the  original  seller  and  original  buyer  is 
sufficient  to  put  the  subcontractor  on  notice. 
Van  Buren  v.  Stubbings,  149  Mich.  206,  112 
N.  W.  706. 

Name  of  vendor  on  article  sold. —  Upon  a 
piano  made  by  a  company  whose  corporate 
name  was  "  The  Mason  &  Risch  Piano  Com- 
pany, Limited,"  and  place  of  business 
Toronto,  claimed  by  them  in  replevin  as 
against  a  mortgagee  thereof,  there  were 
painted  the  words  "  Mason  &  Risch,  Toronto." 
It  was  held  that  if  the  transaction  came 
within  the  Conditional  Sales  Act,  Ont.  Rev. 
St.  (1897)  c.  149,  this  was  not  a  compliance 
with  the  provisions  of  section  1  of  that  act. 
Mason  v.  Lindsay,  4  Ont.  L.  Rep.  365.  See 
also  Wettlaufer  v.  Scott,  20  Ont.  App.  652, 
where  it  was  held  that  the  lien  of  an  un- 
paid vendor  of  a  manufactured  article  is 
not  invalidated  if,  without  his  direction  6r 
connivance,  the  purchaser  paints  out  or  ob 
literates  the  name  and  address  of  the  ven- 
dor, which  were,  pursuant  to  the  Conditional 
Sales  Act,  51  Vict.  c.  19  (Ont.),  properly 
marked  on  the  article  at  the  time  of  the 
conditional  sale. 

95.  Moline  Plow  Co.  v.  Braden,  71  Iowa 
141,  32  N.  W.  247. 

96.  IngersoU  v.  Barnes,  47  Mich.  104,  10 
N.  W.  127. 

Custom  of  trade. —  Plaintiffs,  according  to 
the  custom  of  the  trade,  well  known  to  de- 
fendant, sold  mineral  water  in  syphons, 
which  were  to  be  returned  when  empty,  and 
to  which  they  retained  title,  and  plaintiffs' 
names  were  stamped  on  the  glass  of  each 
syphon.  Defendant,  who  had  purchased  the 
syphons  from  various  parties,  was  not  a 
lona  fide  purchaser.  Lighte  v.  Finan,  3 
N.  Y.  Suppl.  148. 

97.  Wilcox  V.  Williamson  Law  Book  Co., 
92  Iowa  215,  60  N.  W.  618,  holding  that  a 
statement  by  the  purchaser  plaintiff  to  the 
vendor's  attorneys  that  he  had  no  notice  of 
the  contract  of  sale,  made  at  a  time  when 
no  such  statement  was  called  for  by  any 
remarks  of  the  attorneys,  is  not  sufficient 
to  authorize  a  finding  that  the  purchaser 
had  actual  notice  of  the  sale  and  its  con- 
ditional character.  See  also  Hogan  v.  De- 
troit United  R.  Co.,  140  Mich.  101,  103 
N.  W.  543. 

98.  Thomas  v.  Richards,  69  Wis.  671,  35 
N.  W.  42. 

Finding  a  copy  of  the  contract  in  execut- 
ing an  attachment  on  the  property  is  not 
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of  conditional  sale  is  sufficient  as  constructive  notice  to  all  the  world/''  provided 
it  is  filed  in  time.^  But  the  filing  of  such  a  contract  if  not  made  necessary  by 
statute  will  not  operate  as  constructive  notice.^ 

K.  Assignment.^  A  vendor  of  personal  property  sold  conditionally  may 
assign  his  claim  to  the  property/  as  by  an  assignment  of  the  debt,  which  carries 
with  it  the  vendor's  interest  in  the  goods/  or  by  an  assignment  or  indorsement  of 
the  note/  and  the  assignee  acquires  the  same  rights  as  the  vendor  had.^    A  pur- 


notice.  Thomas  v.  Richards,  69  Wis.  671, 
35  N.  W.  42. 

99.  Georgia. — A.  S.  Thomas  Furniture  Co. 
V.  T.  &  C.  Furniture  Co.,  120  Ga.  879,  48 
S.  E.  333. 

Illinois. —  Gilbert  v.  National  Cash  Regis- 
ter Co.,  67  111.  App.  606. 

Mississippi. —  Tufts  v.  Stone,  70  Miss.  54, 
11  So.  792;  John  Van  Range  Co.  v.  Allen, 
(1890)   7  So.  499. 

Neio  York. —  Nichols  v.  Potts,  35  Misc. 
273,  71  N.  Y.  Suppl.  765. 

Vermont. —  Church  v.  McLeod,  58  Vt.  541, 
3  Atl.  490. 

West  Virginia. —  Troy  Wagon  Co.  v.  Hut- 
ton,  53  W.  Va.  154,  44  S.  E.  135. 

Pleading. — Where  the  plea  in  trover  by  the 
conditional  vendor  of  goods  against  an 
officer  attaching  them  as  the  property  of  the 
vendee  alleged  that  the  vendor  gave  no 
notice  of  the  amount  of  his  lien,  and  did  not 
allow  ten  days  in  which  to  pay  it,  and  plain- 
tiff replied,  setting  up  actual  notice  of  the 
recorded  lien  to  defendant  and  creditor,  and 
a  demurrer  was  filed  thereto,  as  knowledge 
of  all  facts  necessary  to  enable  defendant 
and  creditor  to  pay  or  tender  the  amount 
due,  was  admitted  by  the  demurrer,  and,  as 
suit  might  be  brought  by  the  vendor  within 
the  ten  days,  the  plea  was  bad,  as  not  alleg- 
ing either  payment  or  tender  within  that 
time.    Towner  v.  Bliss,  51  Vt.  59. 

Increase  of  property  conditionally  sold. — 
Where  an  animal  is  sold  on  condition  that 
it  shall  remain  the  vendor's  property  until 
the  payment  of  the  price,  its  increase  ac- 
cruing before  the  performance  of  the  condi- 
tion also  belongs  to  the  vendor,  and  it  is 
not  necessary,  to  protect  the  title  to  such 
increase,  as  against  a  bona  fide  purchaser, 
that  it  should  be  named  in  the  memoran- 
dum of  lien  required  by  St.  (1870),  Act  No. 
63.    Clark  v.  Hayward,  51  Vt.  14. 

Form  of  instrument. — A  lien  note  for  a 
conditional  sale  of  a  chattel  witnesses  the 
sum  due  on  the  lien,  as  required  by  Vt.  St. 
2290,  so  as  to  be  notice  to  a  subsequent 
purchaser,  where  the  amount  of  the  note  is 
given  in  figures  in  the  margin,  but  is 
omitted   in   the  body   of   the   note,  which 

reads,  "   dollars,  $50  payable  August 

9,  and  $50  every  two  months  thereafter  till 
note  is  paid."  Kimball  v.  Costa,  76  Vt. 
289,  56  Atl.  1009,  104  Am.  St.  Rep.  937. 

1.  Pash  V.  Weston,  52  Iowa  675,  3  N.  W. 
713. 

2.  Baldinger  v.  Levine,  83  N.  Y.  App.  Div. 
130,  82  N.  Y.  Suppl.  483.  See  also  Stub- 
bings  V.  Curtis,  109  Wis.  307,  85  N.  W. 
325. 


3.  Purchasers  from  buyer  see  supra,  X, 
J,  1,  3. 

4.  Little  Rock  Bank  v.  Collins,  66  Ark.  240, 
50  S.  W.  694;  Barton  v.  G'roseclose,  11  Ida. 
227,  81  Pac.  623;  Bean  v.  Edge,  84  N.  Y. 
510;  Standard  Steam  Laundry  v.  Dole,  22 
Utah  311,  61  Pac.  1103. 

Registration  of  the  assignment  is  not  neces- 
sary to  protect  the  assignee's  rights.  Eng- 
lish y.  Hill,  116  Ga.  415,  42  S.  E.  717. 

5.  Cutting  V.  Whittemore,  72  N.  H.  107, 
54  Atl.  1098;  Esty  V.  Graham,  46  N.  H. 
169. 

6.  Townsend  v.  Southern  Product  Co.,  127 
Ga.  342,  56  S.  E.  436;  Spoon  v.  Frambach, 
83  Minn.  301,  86  N.  W.  106;  Parlin,  etc.,  Co. 
V.  Harrell,  8  Tex.  Civ.  App.  368,  27  S.  W. 
1084.  But  see  Burch  v.  Pedigo,  113  Ga. 
1157,  39  S.  E.  493,  54  L.  R.  A.  808  (holding 
that  if  the  note  is  indorsed  without  recourse 
the  title  reserved  as  security  is  divested)  ; 
Merchants',  etc..  Bank  v.  Thomas,  69  Tex. 
237,  6  S.  W.  565. 

An  assignment  of  notes  taken  for  the  pur- 
chase-price of  a  horse  is  not  a  waiver  of 
the  condition  that  the  horse  should  remain 
the  property  of  the  seller  till  payment  of 
the  notes,  unless  the  seller  thereby  intends 
to  make  an  election  between  his  remedies 
for  his  protection  in  the  sale  of  the  horse, 
and  to  rely  on  the  notes  for  the  pwrchase- 
price  rather  than  the  right  to  retake. 
Truax  v,  Parvis,  7  Houst.  (Del.)  330,  32 
Atl.  227, 

An  indorsement  in  blank  will  not  of  itself 
vest  title  to  the  property  in  the  indorsee. 
Domestic  Sewing  Maeh.  Co.  v.  Arthurhultz, 
63  Ind.  322. 

7.  Arkansas. —  Little  Rock  Bank  v.  Collins, 
66  Ark.  240,  50  S.  W.  694. 

Idaho. —  Barton  v.  Groseclose,  11  Ida.  227, 
81  Pac.  623. 

Mississippi. —  Ross-Meehan  Brake  Shoe 
Foundry  Co.  v.  Pascagoula  Ice  Co.,  72  Miss. 
608,  18  So.  364. 

New  Hampshire. —  Esty  V.  Graham,  46 
N.  H.  169. 

New  York.— Beam  v.  Edge,  84  N.  Y.  510. 

Utah. —  Standard  Steam  Laundry  v.  Dole, 
22  Utah  311,  61  Pac.  1103. 

It  is  not  necessary  to  the  validity  of  the 
assignee's  title  that  the  vendor,  holding  a 
conditional  bill  of  sale  which  secures  a  pur- 
chase-money note,  shall  indorse  the  note  or 
guarantee  its  payment,  when  he  assigns  in 
writing  to  such  assignee  the  note  and  the 
personal  property  described  therein  and  all 
of  his  rights  under  the  entire  paper,  which 
paper  covers  the  note  and  the  securitv.  Eng- 
lish V.  Hill,  116  Ga.  415,  42  S.  E.  717. 
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chase  of  the  rights  of  both  the  vendor  and  the  vendee  will  be  valid  as  against 
creditors  of  the  vendee  in  the  absence  of  fraud. ^ 

L.  Remedies  of  Seller  —  1.  Against  Buyer  —  a.  In  General.  In  the 
event  of  a  default  on  the  part  of  the  buyer  under  a  contract  of  conditional  sale 
the  seller  has  several  remedies.  He  may  retake  the  goods, ^  he  may  sue  for  the 
price/*^  or  he  may  foreclose  his  lien." 

b.  Election  of  Remedies.^^  The  seller  cannot  resort  to  more  than  one  remedy/^ 
but  must  elect  which  he  will  pursue;  and  generally  an  action  and  recovery  of 
judgment  for  the  price  operates  as  a  confirmation  of  the  sale  precluding  the  seller 
from  maintaining  an  action  to  recover  the  goods. So  too  a  retaking  of  the 


Where  the  vendor  has  extended  the  time  of 
payment  by  a  supplementary  agreement  chang- 
ing the  terms  of  payment,  a  subsequent  as- 
signee of  the  vendor's  rights  is  bound  by 
such  agreement.  Bxidgman  -v.  Kobinson,  7 
Ont.  L.  Eep.  591. 

Effect  of  assignment. —  Since  the  right  to 
collect  notes  given  for  the  purchase-money 
out  of  personal  property  sold  conditionally, 
the  seller  retaining  title,  is  extended  by  the 
act  of  Oct.  22,  1887,  to  the  holder  of  such 
notes,  and  is  not  confined  to  the  original 
payee,  a  transfer  of  such  notes  since  the  pas- 
sage of  said  act,  even  if  made  without  re- 
course on  the  payee,  will  not  divest  the  notes 
of  their  character,  as  a  debt  for  purchase- 
money.  Cade  V.  Jenkins,  88  Ga.  791,  15 
S.  E.  292. 

Rights  of  assignee. — Where  a  piano,  pur- 
chased on  the  instalment  plan,  conditioned 
that  the  title  should  remain  in  the  seller 
until  full  payment,  was  taken  from  the  buyer 
under  a  writ  of  attachment,  the  attachment 
creditor  on  paying  to  the  seller  the  portion 
of  the  purchase-price-  remaining  unpaid,  and 
receiving  from  him  an  assignment  of  the 
contract,  acquired  no  greater  power  to  en- 
force a  forfeiture  than  the  seller  had,  and 
hence  could  not  enforce  such  forfeiture  for 
non-payment  of  an  instalment  falling  due 
after  the  assignment,  where  at  the  time  that 
the  instalment  became  due  he  held  posses- 
sion of  the  piano  simply  as  the  seller's  as- 
signee, since  a  material  condition  to  the 
right  of  the  seller  to  compel  payment  of 
instalments  under  the  contract  was  that  the 
buyer  should  have  the  possession  and  right 
to  use  the  piano.  Pearne  v.  Coyne,  79  Conn. 
570,  65  Atl.  973. 

Reassignment. — Where  a  contract  providing 
for  the  sale  of  a  piano  was  assigned  by  the 
vendor  as  security  for  a  loan,  and  was  re- 
delivered to  him  on  payment  thereof,  and  the 
assignment  destroyed,  title  to  the  contract 
was  restored  to  the  seller,  so  that  he  could 
assign  the  contract  thereafter  to  another. 
Ainsworth  V.  Rhines,  34  Misc.  (N.  Y.)  372, 
69  N.  Y.  Suppl.  876. 

Remedies  of  buyer. — A  vendee  of  personalty 
under  a  contract  of  conditional  sale,  pay- 
ments to  be  made  in  instalments,  cannot 
maintain  trover  against  the  purchaser  of  the 
vendor's  interest  to  recover  to  the  extent  of 
the  payments  made,  if  they  be  less  than  the 
agreed  price.  Farmers'  Bank  v.  McKee,  2 
Pa.  St.  318. 

8.  Smith  V.  Foster,  18  Vt.  182. 

[X,  K] 


9.  See  infra,  X,  L,  1,  c. 

10.  See  infra,  X,  L,  1,  d. 

11.  See  infra,  X,  L,  1,  e. 

12.  Election  of  remedies  generally  see 
Election  of  Remedies,  15  Cyc.  251. 

13.  Davis  V.  Millings,  141  Ala.  378,  37  So. 
737;  Frisch  v.  Wells,  200  Mass.  429,  86 
N.  E.  775;  Seanor  v.  McLaughlin,  165  Pa. 
St.  150,  30  Atl.  717,  32  L.  R.  A.  467;  Man- 
son  V.  Dayton,  153  Fed.  258,  82  C.  C.  A. 
588. 

14.  Frisch  v.  Wells,  200  Mass.  429,  86 
N.  E.  775;  Munroe  v.  Williams,  35  S.  C. 
572,  15  S.  E.  279.  See  also  Bell  v.  Old,  88 
Ark.  99,  113  S.  W.  1023. 

15.  Arkansas. —  Bell  v.  Old,  88  Ark.  99, 
113  S.  W.  1023;  Butler  v.  Dodson,  78  Ark.. 
569,  94  S.  W.  703. 

California. —  Holt  Mfg.  Co.  v.  Ewing,  109 
Cal.  353,  42  Pac.  435;  Parke,  etc.,  Co.  v. 
White  River  Lumber  Co.,  101  Cal.  37,  35 
Pac.  442. 

Connecticut. —  Crompton  v.  Beach,  62 
Conn.  25,  25  Atl.  446,  36  Am.  St.  Rep.  323, 
18  L.  R.  A.  187. 

Indiana. —  Smith  v.  Barber,  153  Ind.  322, 
53  N.  E.  1014. 

loioa. —  Richards  v.  Schreiber,  etc.,  Co.,  98 
Iowa  422,  67  N.  W.  569. 

Massachusetts. —  Frisch  v.  Wells,  200 
Mass.  429,  86  N.  E.  775;  Whitney  v.  Abbott, 
191  Mass.  59,  77  N.  E.  524;  Bailey  v. 
Hervey,  135  Mass.  172;  Marston  v.  Baldwin, 
17  Mass.  606. 

Minnesota. —  Alden  v.  Dyer,  92  Minn.  134, 
99  N.  W.  784. 

Nebraska. —  Fredrickson  v.  Schmittroth,  77 
Nebr.  724,  112  N.  W.  564. 

New  York. —  Orcutt  v.  Rickenbrodt,  42 
N.  Y.  App.  Div.  238,  59  N.  Y.  Suppl.  1008; 
Wright  V.  Pierce,  4  Hun  351,  6  Thomps.  &  C. 
651.  Compare  Reedy  El.  Co.  v.  Berman,  107 
N.  Y.  Suppl.  59. 

North  Dakota. —  Dowagiac  Mfg.  Co.  v. 
Mahon,  13  N.  D.  516,  101  N.  W.  903. 

Oklahoma. —  Osborne  v.  Walther,  12  Okla. 
20,  69  Pac.  953. 

Texas. —  Parlin,  etc.,  Co.  v.  Moline  Plow 
Co.,  (Civ.  App.  1894)  27  S.  W.  1087. 

Canada. —  Plessisville  Foundry  v.  Le- 
vesque,  22  Quebec  Super.  Ct.  306;  Purtle  v, 
Heney,  33  N.  Brunsw.  607. 

See  43  Cent.  Dig.  tit.  "Sales,"  §§  1414, 
1421. 

Contra. — A  labama. — E.  E.  Forbes  Piano  Co. 
V.  Wilson,  144  Ala.  586,  39  So.  645; 
Thomason  v.  Lewis,  103  Ala.  426,  15  So. 
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property  and  an  application  of  the  payments  already  made  as  payments  for  the 
use  of  the  property  is  such  an  election  as  will  bar  a  suit  for  the  purchase-price.^^ 
A  mere  attempt  to  collect  the  price  will  not  bar  an  action  to  recover  the  prop- 
erty/^ nor  will  it  be  considered  an  election  if  the  suit  is  discontinued/^  or  if  the 
judgment  remains  unsatisfied.^^  Similarly  a  suit  in  equity  to  enforce  the  seller's 
lien  constitutes  a  waiver  of  his  right  to  declare  a  forfeiture  for  non-payment  of 
the  purchase-price.^^ 

c.  Recovery  of  Goods  —  (i)  In  General,  On  the  default  of  the  buyer  the 
seller  has  the  right  of  possession  of  the  property  and  may  retake  the  same.^^  This 


830.  But  see  Davis  v.  Millings,  141  Ala. 
378,  37  So.  737. 

Georgia. —  Jones  v.  Snider,  99  G'a.  276,  25 
S.  E.  668. 

Michigan. —  Puller  V.  Byrne,  102  Mich. 
461,  60  N.  W.  980.  But  see  Button  v. 
Trader,  75  Mich.  295,  42  N.  W.  834. 

Isleio  Jersey. —  Campbell  Printing  Press, 
etc.,  Co.  V.  Kockaway  Pub.  Co.,  56  N.  J.  L. 
676,  29  Atl.  681,  44  Am.  St.  Rep.  410. 

Pennsylvania. —  Durr  v.  Replogle,  167  Pa. 
St.  347,  31  Atl.  645. 

Attachment  before  maturity. — ^^Vhere  a  sale 
is  made  conditional  upon  the  payment  of  a 
note,  the  attachment  of  the  property  by  the 
vendor  before  the  maturity  of  the  note  does 
not  constitute  an  election  by  him  to  sue  for 
the  price  of  the  property.  Edgewood  Dis- 
tilling Co.  V.  Shannon,  60  Ark.  133,  29  S.  W. 
147. 

Action  against  wrong  party. — Where  prop- 
erty was  conditionally  sold  to  a  partner- 
ship, and  by  it  transferred  to  a  corporation 
of  the  same  name,  without  the  seller's  con- 
sent, the  bringing  of  a  suit  against  the  cor- 
poration for  the  price,  in  the  mistaken  be- 
lief that  the  corporation  was  the  vendee,  is 
not  such  an  election  by  the  seller  as  will 
defeat  his  action  of  replevin  for  the  prop- 
erty against  the  real  vendee.  National  Cash 
Register  Co.  v.  Ferguson,  25  Misc.  (N.  Y.) 
363,  55  N.  Y.  Suppl.  592. 

Bringing  an  action  for  part  of  the  price 
will  not  operate  as  a  confirmation  of  the 
sale  as  to  all  the  goods.  Clark  v.  B.  B. 
Richards  Lumber  Co.,  72  Minn.  397,  75 
N.  W.  605. 

16.  Alabama. —  Davis  v.  Millings,  141  Ala. 
378,  37  So.  737. 

Michigan. —  Perkins  v.  Grobben,  116  Mich. 
172,  74  N.  W.  469,  72  Am.  St.  Rep.  512,  39 
L.  R.  A.  815.  But  see  Tufts  v.  D'Arcambal, 
85  Mich.  185,  48  N.  W.  497,  24  Am.  St.  Rep. 
79,  12  L.  R.  A.  446. 

Minnesota. —  Keystone  Mfg.  Co.  v.  Cassel- 
lius,  74  Minn.  115,  76  N.  W.  1028;  Ault- 
man  u.  Olson,  43  Minn.  409,  45  N.  W.  852. 

Missouri. —  Laclede  Power  Co.  v.  Bnnis 
Stationery  Co.,  79  Mo.  App.  302. 

New  York. —  Edmead  v.  Anderson,  118 
N.  Y.  App.  Div.  16,  103  N.  Y.  Suppl.  369; 
White  V.  Gray,  96  N.  Y.  App.  Div.  154,  89 
N.  Y.  Suppl.  481;  Earle  v.  Robinson,  91 
Hun  363,  36  N.  Y.  Suppl.  178  [aprmed  in 
157  N.  Y.  683,  51  N.  E.  1090]. 

Pennsylvania. —  Seanor  v.  McLaughlin,  165 
Pa.  St.  150.  30  Atl.  717,  32  L.  R.  A.  467; 
North  V.  Yorke,  13  Montg.  Co.  Rep.  38. 


United  States. —  Manson  v.  Dayton,  153 
Fed.  258,  82  C.  C.  A.  588. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1431. 

Contra.— Dederick  v.  Wolfe,  68  Miss.  500, 
9  So.  350,  24  Am.  St.  Rep.  283;  McCormick 
Harvesting  Mach.  Co.  v.  Koch,  8  Okla.  374, 
58  Pac.  626;  Travis  V.  Way,  33  Nova  Scotia 
551,  holding  that  a  provision,  in  a  contract 
for  the  sale  of  an  organ  to  be  paid  for  in 
instalments,  that  such  organ  shall  remain 
the  property  of  the  vendor  until  all  the  in- 
stalments have  been  paid,  and  that  in  case 
of  non-payment  of  any  instalment  the  ven- 
dor shall  be  entitled  to  the  immediate  pos- 
session of  such  organ,  and  all  the  rights  of 
the  purchaser  shall  cease,  and  any  money 
paid  on  account  of  the  price  shall  be  re- 
tained as  a  rental  charge  for  its  use,  is 
cumulative  only,  and  does  not  prevent  the 
maintenance  of  an  action  for  unpaid  instal- 
ments. 

Sale  under  attachment. — WTiere  property  is 
delivered  to  the  buyer  under  a  contract  of 
conditional  sale,  and  the  same  is  seized 
under  an  attachment  for  the  purchase-price 
without  having  filed  and  recorded  a  bill  of 
sale,  the  mere  fact  that  before  judgment  for 
plaintiff  in  attachment  the  property  is  il- 
legally sold  by  the  levying  officer  and  is  pur- 
chased by  plaintiff  does  not  estop  him  from 
prosecuting  his  suit  on  the  ground  that  he 
had  elected  to  rescind  the  contract.  Cooper 
V.  Smith,  125  Ga.  167,  53  S.  E.  1013. 

17.  American  Box  Mach.  Co.  v.  Zentgraf, 
45  N.  Y.  App.  Div.  522,  61  N.  Y.  Suppl. 
417,  7  N.  Y.  Annot.  Cas.  182. 

18.  Matthews  v.  Lucia,  55  Vt.  308.  But 
see  Orcutt  v.  RickenTbrodt,  42  N.  Y.  App. 
Div.  238,  59  N.  Y.  Suppl.  1008,  where  the 
rights  of  third  persons  had  intervened. 

19.  E,  E.  Forbes  Piano  Co.  v.  Wilson.  144 
Ala.  586,  39  So.  645;  Thomason  v.  Lewis, 
103  Ala.  426,  15  So.  830;  Root  v.  Lord,  23 
Vt.  568. 

20.  Gigray  V.  Mumper,  (Iowa  1908)  118 
N.  W.  393. 

21.  A  labama. — ^  Davis  V.  Millings,  141  Ala. 
378,  37  So.  737;  Jones  v.  Pullen,  66  Ala. 
306. 

Arkansas.— BeW  v.  Old,  88  Ark.  99,  113 
S.  W.  1023;  Butler  v.  Dodson,  78  Ark.  569, 
94  S.  W.  703. 

Connecticut. —  Griffin  v.  Ferris,  76  Conn. 
221,  56  Atl.  494;  Hughes  v.  Kelly,  40  Conn. 
148. 

Delatvare.— StRiinion  v.  Smith,  (1906)  65 
Atl.  593;  Watertown  Steam  Engine  Co.  v. 
Davis,  5  Houst.  192. 
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Tight  he  may  exercise  without  recourse  to  the  courts  by  retaking  possession, 


Georgia. —  Wilmerding  V.  Ehodes-Haverty 
Furniture  Co.,  122  Ga.  312,  50  S.  E.  100; 
Harden  v.  Lang,  110  Ga.  392,  36  S.  E.  100. 

Illinois. —  O'Neil  v.  Eogers,  110  III.  App. 
622;  Walkau  v.  Manitowoc  Seating  Co.,  105 
111.  App.  130;  Campion  v.  Smith,  46  111. 
App.  501;  Fleury  v.  Tufts,  25  111.  App. 
101. 

Indiana. —  Smith  V.  Barber,  153  Ind.  322, 
53  N.  E.  1014;  Hodson  v.  Warner,  60  Ind. 
214. 

Kansas. —  Hydraulic  Press  Mfg.  Co.  v. 
Whetstone,  63  Kan.  704,  66  Pac.  989;  Hall 
V.  Draper,  20  Kan.  137. 

Massachusetts. —  Pels  v.  Millen,  192  Mass 
13,  77  N.  E.  1152;  Blanchard  v.  Cooke,  147 
Mass.  215,  17  N.  E.  313;  Hill  v.  Freeman, 
3  Cush.  257. 

Michigan. —  Ryan  v.  Wayson,  108  Mich. 
519,  66  N.  W.  370;  Baird  v.  Grand  Rapids 
School  Furniture  Co.,  98  Mich.  457,  57  N.  W. 
729;  Wiggins  V.  Snow,  89  Mich.  476,  50 
K  W.  991;  Adams  v.  Wood,  51  Mich.  411, 
16  N.  W.  788. 

.Mississippi. — iWilliams  V.  Williams,  (1898) 
23  So.  291. 

Missouri. —  Ridgeway  V.  Kennedy,  52  Mo. 
24. 

Nebraska. —  Edward  Thompson  Co.  v. 
Baldwin,  62  Nebr.  530,  87  N.  W.  307; 
Richardson  Drug  Co.  V.  Teasdall,  52  Nebr. 
698,  72  N.  W.  1028. 

New  Hampshire. —  Clay  v.  Bohonon,  54 
N.  H.  474. 

New  Yor/v.— Roach  v.  Curtis,  115  N.  Y. 
App.  Div.  765,  101  N.  Y.  Suppl.  333  [affirm- 
ing 50  Misc.  122,  100  N.  Y.  Suppl.  411]; 
Munsell  v.  Flood,  45  N.  Y.  Super.  Ct.  460; 
Iserman  v.  Conklin,  21  Misc.  194,  47  N.  Y. 
Suppl.  107;  Campbell  Printing  Press,  etc., 
Co.  v.  Walker,  1  N.  Y.  St.  200. 

North  Carolina. — ^Thomas  v.  Cooksey,  130 
N.  C.  148,  41  S.  E.  2;  Buffkins  v.  Eason, 
112  N.  C.  162,  16  S.  E.  916. 

Pennsylvania. —  Seanor  v.  McLaughlin,  165 
Pa.  St.  150,  30  Atl.  717,  32  L.  R.  A.  467; 
Freeh  v.  Lewis,  32  Pa.  Super.  Ct.  279  [re- 
versed on  other  grounds  in  218  Pa.  St.  141, 
67  Atl.  45,  11  L.  R.  A.  N.  S.  948];  Swope 
V.  Crawford,  16  Pa.  Super.  Ct.  474,  18  Lane. 
L.  Rev.  177. 

Houth  Carolina. —  Munroe  V.  Williams,  35 
S.  C.  572,  15  S.  E.  279;  Straub  v.  Screven, 
19  S.  C.  445;  McHugh  V.  Dinkins,  2  Brev. 
324. 

Texas. —  Henderson  v.  Mahoney,  31  Tex. 
Civ.  App.  539,  72  S.  W.  1019;  Bensinger 
Self- Adding  Cash  Register  Co.  v.  Cain,  (App. 
1892)  18  S.  W.  136. 

Utah. —  Lippincott  v.  Rich.  19  Utah  140, 
56  Pac.  806. 

West  Virginia. —  McGinnis  v.  Savage,  29 
W.  Va.  362,  1  S.  E.  746. 

Wisconsin. —  Hyland  v.  Bohn  Mfg.  Co.,  92 
Wis.  157,  65  N.  W.  170;  Hunter  v.  Warner, 
1  Wis.  141. 

Wyoming. —  Gregory  v.  Morris,  1  Wyo. 
213. 

[X,  L,  1,  e,  (I)] 


United  States. —  Segrist  v.  Crabtree,  131 
U.  S.  287,  9  S.  Ct.  687,  33  L.  ed.  125 
[affirming  3  N.  M.  278,  6  Pac.  202];  Man- 
son  V.  Dayton,  153  Fed.  258,  82  C.  C.  A. 
588;  The  Oriole,  18  Fed.  Cas.  No.  10,574,  1 
Sprague  31. 

Canada. —  Traders  Bank  v.  G.  &  J.  Brown 
Mfg.  Co.,  18  Ont.  430;  Mason  v.  Johnson, 
27  U  C  C  P  208 

'See  43  Cent.  Dig.  tit.  "Sales,"  §  1420. 

Default  of  the  buyer  is  an  essential  condi- 
tion to  the  right  to  retake  the  property 
Lambert  v.  McCloud,  63  Cal.  162;  Richard- 
son 17.  Great  Western  Mfg.  Co.,  3  Kan.  App. 
445,  43  Pac.  809;  Blanchard  v.  Cooke,  147 
Mass.  215,  17  N.  E.  313.  See  also  Shields 
V.  Bush,  76  Hun  (N.  Y.)  226,  27  N.  Y. 
Suppl.  754,  holding  that  where  the  purchase- 
price  is  to  be  paid  in  property  and  notes 
and  the  notes  are  paid,  but  the  vendor  never 
calls  for  the  property  and  it  is  destroyed, 
the  vendor  cannot  reclaim  the  goods  sold  on 
the  theory  that  the  notes  were  unpaid  to 
the  value  of  the  property.  The  right  can- 
not be  exercised  because  of  a  mere  appre- 
hension as  to  the  safety  of  the  property. 
Louis  V.  Hogan,  9  Ohio  Dec.  (Reprint)  342, 
12  Cine.  L.  Bui.  198. 

Default  in  instalment. —  Under  a  contract 
of  conditional  sale  which,  after  providing 
for  a  cash  payment  and  a  certain  amount 
monthly,  the  entire  amount  to  be  paid  at  a 
certain  time,  gives  the  seller  the  right  to 
retake  the  goods  on  non-payment  of  such 
sums,  the  seller  is  entitled  to  take  posses- 
sion on  default  of  any  monthly  payment, 
and  is  not  bound  to  wait  until  the  expira- 
tion of  the  time  provided  for  the  payment 
of  the  whole  amount.  Robinson  v.  Berry, 
93  Me.  320,  45  Atl.  34.  The  seller  is  en- 
titled to  immediate  possession  in  such  a 
case.  Berger  v.  Miller,  86  Ark.  58,  109 
S.  W.  1015. 

Default  in  interest. —  Under  a  contract  for 
the  sale  of  bar  fixtures,  the  purchase-price, 
with  interest,  was  to  be  paid  in  weekly  in- 
stalments, title  being  reserved  in  the  seller. 
The  buyer  paid  the  principal  in  instalments 
to  the  seller's  agents,  but  failed  to  pay  in- 
terest. There  was  nothing  to  warrant  the 
inference  that  the  agents  had  authority  to 
waive  the  payment  of  interest  or  that  the 
seller  knew  that  they  were  attempting  to  do 
so,  and  there  was  no  consideration  for  such 
waiver.  It  was  held  that  the  seller  was 
entitled  to  take  possession  of  the  property 
for  non-payment  of  the  interest.  A'Hern  v. 
Lipsett,  154  Mich.  196,  117  N.  W.  577. 

Mistake  in  note. — ^Where,  on  conditional 
sale  of  a  mule,  the  seller  drew  up  a  note 
for  the  purchase-price  and  omitted  any  pro- 
vision for  interest,  while  this  might  have 
been  ground  for  correcting  the  contract  in 
a  icourt  of  equity  if  there  had  been  an  agree- 
ment between  the  parties  for  interest,  the 
seller  could  not  maintain  detinue  for  the 
mule  until  the  note  matured,  and  there  was 
default   in   the  payment   of   the  purchase- 
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provided  he  can  do  so  peaceably,^^  or  he  may  maintain  an  action  of  replevin  or 


money.  VVellden  v.  Witt,  145  Ala.  605,  40 
So.  126. 

Payment  of  part  of  price  in  goods. — Where 
a  contract  for  the  conditional  sale  of  a 
cash  register  authorized  the  buyer  to  turn 
ill  an  old  register  at  a  specified  valuation, 
and  he  failed  to  pay  that  amount  or  turn 
in  the  old  register,  the  seller  was  entitled 
to  recover  the  new  register,  his  remedy  not 
being  limited  to  the  recovery  of  the  old 
register  or  its  value.  National  Cash  Eegis- 
ter  Co.  V.  Petsas,  43  Wash.  376,  86  Pac. 
662. 

Non-performance  by  seller. — Where  the 
seller  had  not  delivered  the  piano  purchased 
but  another  and  cheaper  piano  to  be  used 
by  the  buyer  until  the  kind  purchased  could 
be  furnished,  a  refusal  of  the  buyer  to  pay 
an  instalment  after  payment  of  an  amount 
greatly  in  excess  of  the  value  of  the  instru- 
ment actually  furnished  does  not  give  the 
seller  the  right  to  retake  such  instrument. 
Heine  Piano  Co.  v.  Crepin,  142  Cal.  609,  76 
Pac.  493. 

Goods  sold  for  retail  purposes. — Where  a 
conditional  sale  was  made  of  a  stock  of 
goods,  and  possession  given  to  the  purchaser, 
the  contract  providing  that  he  should  sell 
the  goods  at  retail,  but  should  not  deplete 
the  stock,  and  that  the  title  should  remain 
in  the  seller  until  payment  was  made,  on  a 
failure  to  make  the  payments  provided  for 
the  seller  can  retake  possession  only  of  so 
much  of  the  original  stock  as  remains  un- 
disposed of,  the  mingling  of  other  goods 
therewith  by  the  purchaser  to  keep  up  the 
stock  being  neither  wrongful  nor  fraudulent, 
under  the  contract.  Richardson  Drug  Co.  v. 
Teasdall,  52  Nebr.  698,  72  N.  W.  1028. 

Question  for  jury. — ^Where  the  evidence  was 
conflicting  as  to  whether  a  contract  of  con- 
ditional sale  had  been  rescinded  so  as  to 
entitle  the  seller  to  recover  the  property, 
the  question  was  for  the  jury.  Wellden  v. 
Witt,  145  Ala.  605,  40  So.  126. 

Retaking  from  bankrupt  although  instru- 
ment of  sale  not  recorded  see  supra,  X,  G,  1. 

22.  Shireman  v.  Jackson,  14  Jnd.  459; 
Swope  V.  Crawford,  16  Pa.  Super.  Ct.  474, 
18  Lane.  L.  Rev.  177;  Henderson  v.  Ma- 
honey,  31  Tex.  Civ.  App.  539,  72  S.  W.  1019; 
Traders  Bank  v.  G.  &  J.  Brown  Mfg.  Co., 
18  Ont.  430.  And  see  Proctor  v.  Tilton,  65 
N.  H.  3,  17  Atl.  638. 

Duty  of  buyer  to  return  goods. — A  stipula- 
tion in  a  contract  of  conditional  sale  of 
personal  property  to  the  effect  that,  if  de- 
fault shall  be  made  in  any  of  the  payments 
therein  mentioned,  the  buyer  agrees  to  re- 
turn the  property,  and  that  the  seller  or  its 
agent  may  resume  actual  possession  of  the 
same,  places  upon  the  buyer  the  duty  of 
delivering  the  property  to  the  seller,  when 
demanded,  after  a  breach  oif  the  contract  by 
the  former.  Finlay  v.  Ludden,  etc.,  Southern 
Music  House,  105  Ga.  264,  31  S.  E.  180. 

Right  to  retake  the  property  does  not  con- 
fer on  the  seller  the   right  to  enter  the 


buyer's  house  in  his  absence,  without  his 
consent,  and  without  notice  and  take  away 
the  property.  Van  Wren  v.  Flynn,  34  La. 
Ann.  1158.  But  where  the  contract  pro- 
vided that  the  seller  might  enter  into  any 
premises  where  the  property  might  be  and 
take  it  away,  the  fact  that  he  obtained  en- 
trance by  falsely  representing  his  purpose 
does  not  make  him  a  trespasser  or  the  tak- 
ing unlawful.  North  'V.  Williams,  120  Pa. 
St.  109,  13  Atl.  723,  6  Am.  St.  Rep.  695. 

Question  for  jury. —  It  being  agreed  that 
title  to  a  horse  should  not  pass  until  the 
price  was  paid,  and  a  note  for  the  pur-, 
chase-money  and  a  renewal  note  for  three 
months  not  being  paid,  it  is  a  question  for 
the  jury  whether  the  peaceable  resumption 
of  possession  was  a  reasonable  exercise  of 
the  right  of  rescission.  Levan  v.  Wilten, 
135  Pa.  St.  61,  19  Atl.  945. 

23.  California. —  Lambert  v.  McCloud,  63 
Cal.  162. 

District  of  Columbia. —  Wall  v.  De  Mit- 
kiewicz,  9  App.  Cas.  109. 

Florida. —  Scotch  Mfg.  Co.  v.  Carr,  53  Fla. 
480,  43  So.  427. 

Illinois. —  Campion  v.  Smith,  46  111.  App. 
501. 

Indiana. —  Hodson  i'.  Warner,  60  Ind.  214; 
Orner  v.  Sattley  Mfg.  Co.,  18  Ind.  App.  122, 
47  N.  E.  644. 

Kansas. —  Hydraulic  Press  Mfg.  Co.  v. 
Whetstone,  63  Kan.  704,  66  Pac.  989;  Hall 
V.  Draper,  20  Kan.  137. 

Massachusetts.—  Frisch  v.  Wells,  200 
Mass.  429,  86  N.  E.  775. 

Michigan. —  Baird  Grand  Rapids  School 
Furniture  Co.,  98  Mich.  457,  57  N.  W.  729; 
Adams  v.  Wood,  51  Mich.  411,  16  N.  W. 
788. 

Missouri. —  Coleman  v.  Reynolds,  207  Mo. 
463,  105  S.  W.  1070. 

Nebraska. —  Richardson  Drug  Co.  v.  Teas- 
dall, 52  Nebr.  698,  72  N.  W.  1028. 

New  York. —  Roach  v.  Curtis,  191  N.  Y. 
387,  84  N.  E.  283  [affirming  115  N.  Y.  App. 
Div.  765,  101  N.  Y.  Suppl.  333  {affirming 
50  Misc.  122,  106  N.  Y.  Suppl.  411)]. 

North  Carolifia. —  Biiffkins  v.  Eason,  112 
N.  C.  162,  16  S.  E.  916. 

Wisconsin. —  Mississippi  River  Logging  Co. 
V.  Miller,  109  Wis.  77,  85  N.  W.  193;  Hy- 
land  V.  Bohn  Mfg.  Co.,  92  Wis.  157,  65 
N.  W.  170. 

Wyoming. —  Gregory  v.  Morris,  1  Wyo. 
213. 

United  States. —  Sugar  Beets  Product  Co. 
V.  Lyons  Beet  Sugar  Refining  Co.,  161  Fed. 
215. 

Canada. —  Mason  v.  Johnson,  27  LT.  C. 
C.  P.  208. 

Replevin  generally  see  Replevin,  34  Cvc. 
1342. 

The  buyer  takes  no  title  to  the  property, 
and  hence  after  default  in  the  payment  of  an 
instalment  he  has  no  defense  to  replevin  for 
the  goods.  Roach  r.  Curtis,  191  N.  Y.  387. 
84  N.  E.  283  [affirming  115  N.  Y.  App.  Div. 
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If  the  vendee  has  sold  the  property  the  seller  may  maintain  trover 
against  him  as  for  the  conversion.^^  On  a  retaking  of  the  property  by  the 
seller  the  buyer's  rights  therein  are  terminated.^® 

(ii)  Conditions  Precedent  —  (a)  In  General.  If  the  contract  provides 
that  on  default  the  seller  may  declare  the  contract  void  and  take  possession,  such 
a  declaration  is  a  condition  precedent  to  a  recovery  of  the  property;  and  where 
goods  are  sold  to  be  paid  for  in  work,  a  stipulation  that  the  seller  may  retake 
the  goods  on  payment  for  the  work  renders  such  payment  a  condition  precedent 
to  a  recovery  of  the  goods.^^  It  may  be  provided  by  statute  that  the  seller  before 
taking  the  property  must  furnish  the  buyer  with  a  statement  of  the  amount 
due ;  and  a  stipulation  waiving  the  buyer's  rights  in  this  respect  is  void  as  against 
public  policy .^^  Where  delivery  is  in  instalments  the  seller  may  recover  for  the 
conversion  of  the  property  delivered  without  tendering  delivery  of  the  remaining 
instalments.^^ 

(b)  Return  of  Consideration.  In  some  jurisdictions  on  default  of  the  buyer 
part  payments  are  regarded  as  forfeited ;  and  it  is  not  therefore  necessary  to 
return  the  payments  received  or  notes  given  for  the  price  as  a  condition  precedent 
to  a  recovery  of  the  goods.^*  In  other  jurisdictions,  however,  the  rule  has  been 
adopted  that  a  return  of  the  payments  made  or  notes  given  is  a  condition 
precedent  to  a  recovery  of  the  property .^^ 


765,   101  N.  Y.  Suppl.  333    {affirming  20 
Misc.  122,  100  N.  Y.  Suppl.  411)]. 
Where  the  seller  has  repeatedly  waived  the 

condition  as  to  payment  the  buyer  may 
maintain  injunction  against  a  suit  in  re- 
plevin to  recover  the  property  because  of 
default  in  the  payment  of  an  instalment 
and  is  entitled  to  a  decree  declaring  the 
transaction  a  sale  with  legal  title  in  the 
seller  as  security  for  the  price.  Meaglier  v. 
Hollenberg,  9  Leia  (Tenn.)  392. 

24.  Harden  v.  Lang,  110  Ga.  392,  36  S.  E. 
100;  Jowers  v.  Blandy,  58  Ga.  379;  Frisch 
V.  Wells,  200  Mass.  429,  86  N.  E.  775; 
Katz  V.  Diamond,  16  Misc.  (N.  Y.)  577,  38 
N.  Y.  Suppl.  766;  McHugh  v.  Dinkins,  2 
Brev.  (iS.  C.)  324. 

The  remedy  by  conversion  rests  upon  the 
assumption  that  as  the  condition  had  not  been 
performed  the  title  remained  in  the  seller. 
Frisch  v.  Wells,  200  Mass.  429,  86  N.  E. 
775. 

Trover  generally  see  Trover  and  Con- 
version. 

25.  Rhodes  v.  Dickinson,  79  Ga.  724,  4 
S.  E.  164;  Rodney  Hunt  Mach.  Co.  v. 
Stewart,  57  Horn  (N.  Y.)  545,  11  N.  Y. 
Suppl.  448;  'Watson  v.  G'oodno,  66  Vt.  229, 
28  Atl.  987. 

26.  Bell  V.  Old,  88  Ark.  99,  113  S.  W. 
1023;  Leighton  v.  Stevens,  22  Me.  252. 

27.  Giving  opportunity  to  redeem  see  in- 
fra, X,  M,  3. 

28.  Giddey  v.  Altman,  27  Mich.  206. 

29.  Walker  v.  McNaughton,  16  Vt.  388. 

30.  See  Mass.  Rev.  Laws,  c.  198,  §  13. 
Construction  of  statute.— Mass.  St.  (1898) 

p.  531,  e.  545,  in  substance  reenacted  in 
Rev.  Laws,  c.  198,  §  13,  which  provides  that 
the  vendor  in  a  conditional  sale  shall,  at 
least  thirty  days  before  taking  possession 
of  the  property  for  default  of  the  vendee, 
demand  of  the  latter  the  balance  then  due, 
and  furnish  to  the  vendee  an  itemized  state- 
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ment  of  the  account,  showing  the  amount 
due  thereon,  when  considered  in  the  light  of 
previous  legislation  (St.  (1881)  p.  552,  c. 
222;  Pub.  St.  (1882)  c.  192,  §  13;  St. 
(1884)  p.  343,  c.  313,  §  2;  St.  (1892)  p. 
451,  c.  411)  applies  only  where  the  breach 
relied  on  is  default  in  the  payment  of  money, 
and  not  where  it  is  a  wrongful  removal  of 
the  article  sold.  Brown  v.  Goldthwaite  Fur- 
niture Co.,  186  Mass.  51,  71  N.  E.  71. 

31.  Desseau  v.  Holmes,  187  Mass.  486,  73 
N.  E.  656,  105  Am.  St.  Rep.  417. 

32.  Putnam  v.  MacLeod,  23  R.  I.  373,  50 
Atl.  646. 

33.  See  infra,  X,  L,  1,  c,  (ix). 

34.  Arkansas. — Kirby  v.  Tompkins,  48  Ark. 
273,  3  S.  W.  363. 

District  of  Columbia. —  Wall  v.  De  Mit- 
kiewicz,  9  App.  Cas.  109. 

Illinois. —  Latham  v.  Sumner,  89  111.  233, 
31  Am.  Rep.  79. 

Kansas. —  Fleck  v.  Warner,  25  Kan.  492. 

Mississippi. —  Duke  v.  Shackleford,  56 
Miss.  552. 

New  York. —  National  Cash  Register  Co. 
V.  Ferguson,  25  Misc.  363,  55  N.  Y.  Suppl. 
592. 

See  43  Cent.  Dig.  tit.  "Sales,"  §  1422. 

35.  loica. — American  Soda  Fountain  Co.  V. 
Dean  Drug  Co.,  136  Iowa  312,  111  N.  W. 
534. 

Mississippi. —  Ketchum  v.  Brennan,  53 
Miss.  596. 

Utah.— Shsiier  v.  Russell,  28  Utah  444, 
79  Pac.  559.  But  see  Lippinoott  v.  Rich, 
22  Utah  196,  61  Pac.  526,  holding  that  it 
is  not  necessary  to  return  non-negotiable 
notes. 

United  States. —  Segrist  v.  Crabtree,  131 
U.  .S.  287,  9  S.  Ct.  687,  33  L.  ed.  125  [af- 
firming 3  N.  M.  278,  6  Pac.  202] ;  Latham  v. 
Davis,  44  Fed.  862. 

Canada. —  Tufts  t\  Girooix,  12  Quebec 
Super.   Ct.  530.      But  compare  Wallace  v. 
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(c)  Demand.  It  is  generally  considered  necessary  that  a  demand  for  the 
goods  should  be  made  as  a  condition  precedent  to  the  recovery;  and  a  demand 
for  performance  on  the  part  of  the  buyer  is  necesssary  when  a  large  portion  of  the 
purchase-money  has  been  paid/^  or  payments  have  been  accepted  after  they 
became  due.^^  Demand  is  a  condition  precedent  to  an  action  of  trover  for  the 
goods  ^®  unless  there  has  been  an  actual  conversion.^^ 

(ill)  Defenses.  It  is  no  defense  to  an  action  to  recover  the  goods  that  the 
buyer  had  been  garnished  as  a  debtor  of  the  seller/^  or  that  a  mortgage  given  to 
secure  the  purchase-money  notes  had  been  foreclosed  if  the  proceeds  thereof  were 
insufficient  to  pay  the  notes.*^  It  is  no  defense  that  title  is  in  a  third  person 
under  a  chattel  mortgage  executed  by  the  vendee.^^  Damages  for  the  non-delivery 
of  a  part  of  the  goods  may  be  pleaded.**  Failure  or  refusal  on  the  part  of  the 
seller  to  give  a  title  free  from  liens  may  constitute  a  valid  defense;  and  pay- 
ment in  full  would  of  course  be  sufficient.*^ 

(iv)  Parties.'^''  Where  the  property  has  been  mortgaged  by  the  vendee, 
and  the  mortgagee  has  taken  possession,  there  is  a  joint  conversion  for  which 
a  joint  action  will  lie.*^    If  the  seller  has  assigned  his  rights  to  a  third  person,  the 


Fraser,  2  Can.  Sup.  Ct.  522  [affirming  11 
Nova  Scotia  377] ;  Cousineau  v.  Williams 
Mfg.  Co.,  11  Quebec  Super.  Ct.  389. 

Compare  A.  G.  Rhodes,  etc.,  Furniture  Co. 
V.  Jenkins,  2  Ga.  App.  475,  58  S.  E.  897. 

A  return  at  the  time  of  the  trial  is  in  time. 
Wellden  v.  Witt,  145  Ala.  605,  40  So.  126. 

Proof  of  the  loss  of  the  notes  pending  the 
trial  is  sufficient  to  excuse  their  non-pro- 
duotion.  Moultrie  Repair  Co.  v.  Hill,  120 
Ga.  730,  48  S.  E.  143. 

36.  Hydraulic  Press  Mfg.  Co.  V.  Whetstone, 
63  Kan.  704,  66  Pac.  989;  New  Home  Sew- 
ing Mach.  Co.  V.  Bothane,  70  Mich.  443,  38 
N.  W.  326;  Kimball  v.  Farnum,  61  N.  H. 
348;  Davis  V.  Emery,  11  N.  H.  230; 
Wheeler,  etc.,  Mfg.  Co.  v.  Teetzlaff,  53  Wis. 
211,  10  N.  W.  155.  But  see  Hughes  v. 
Kelly,  40  Conn.  148. 

A  suit  for  the  price  which  was  discontin- 
ued was  regarded  as  a  sufficient  demand  in 
Matthews  v.  Lucia,  55  Vt.  308. 

Notice  of  forfeiture. — Where  one  making  a 
contract  of  sale,  with  provision  for  for- 
feiture for  non-payment  of  instalments, 
promises  an  extension  upon  the  default  of 
first  'payment,  he  is  bound  to  give  reason- 
able notice  before  attempting  to  declare  a 
forfeiture.  Young  Ward,  115  111.  264,  3 
N.  E.  512. 

Under  a  stipulation  that  the  seller  may  re- 
take the  goods  whenever  he  places  previous 
demand  is  not  necessary.  Heath  v.  Randall, 
4  Cush.  (Mass.)  195. 

Repeated  demands  for  payment  not  com- 
pleted will  give  the  seller  the  right  to  re- 
cover the  property  in  replevin  without  de- 
mand therefor.  Proctor  v.  Tifton,  65  N.  H. 
3,  17  Atl.  368  [distinguishing  Kimball  v. 
Farnum,  61  N.  H.  348;  Davis  v.  Emery,  11 
N.  H.  230]. 

37.  People's  Furniture,  etc.,  Co.  v.  Crosby, 
57  Nebr.  282,  77  N.  W.  658,  73  Am.  St.  Rep. 
504. 

38.  People's  Furniture,  etc.,  Co.  v.  Crosby, 
57  Nebr.  282,  77  N.  W.  658,  73  Am.  St. 
Rep.  504;  O'Rourke  v.  Hadcock,  114  N.  Y. 
541,  22  N.  E.  33;  Hutchings  v.  Munger,  41 


N.  Y.  155;  Mosby  v.  Goflf,  21  R.  I.  494,  44 
Atl.  930. 

39.  Jowers  v,  Blandy,  58  Ga.  379 ;  Katz  v. 
Diamond,  16  Misc.  (N.  Y.)  577,  38  N.  Y. 
Suppl.  766;  Bunting  v.  Dessau,  9  Phila. 
(Pa.)  31;  McHugh  v.  Dinkins,  2  Brev. 
(S.  C.)  324.  But  see  Scarboro  v.  Goeth, 
118  Ga.  543,  45  S.  E.  413,  holding  that  no 
demand  was  necessary,  where  defendant  was 
in  possession  claiming  title,  at  the  time  of 
the  action,  his  defense  being  that  there  was 
only  due  a  small  balance,  of  which  he  made 
tender. 

40.  Katz  V.  Diamond,  16  Misc.  (N.  Y.) 
577,  38  N.  Y.  Suppl.  766;  Putnam  v.  Mac- 
Leod, 23  R.  I.  373,  50  Atl.  646. 

41.  Dufer  v.  Playden,  12  Colo.  196,  20  Pac. 
617;  Briggs  v.  McEwen,  77  Iowa  303,  42 
N.  W.  303. 

42.  Montgomery  Iron  Works  v.  Smith,  98 
Ala.  644,  13  So.  525. 

43.  A.  D.  Puffer,  etc.,  Mfg.  Co.  v.  May,  78 
Md.  74,  26  Atl.  1020. 

44.  Ames  Iron  Works  V.  Rea,  56  Ark.  450, 
19  S.  W.  1063. 

45.  Gennelle  v.  Boulais,  48  Wash.  310,  93 
Pac.  421,  where  the  buyer  defaulted  in  a 
payment,  but  has  at  all  times  been  ready 
and  willing  to  pay  on  the  giving  of  a  good 
title. 

46.  See  Powers  v.  Burdick,  126  N.  Y.  App. 
Div.  179,  110  N.  Y.  Suppl.  883.  Compare 
Reedy  El.  Co.  v.  Berman,  107  N.  Y.  Suppl. 
59. 

Waiver  of  tender  of  price  see  Kindelberger 
V.  Kunow,  122  N.  Y.  App.  Div.  158,  106 
N.  Y.  Suppl.  597  [affirmed  in  195  N".  Y.  517, 
88  N.  E.1122],  where  the  evidence  was  held 
to  authorize  a  finding  that  the  seller  waived 
a  formal  tender  of  the  price  by  refusing  to 
take  it  unless  he  was  also  paid  another  debt, 
and  by  insisting  on  holding  the  chattels  for 
both  claims,  defeating  a  recovery, 

47.  Parties  generally  see  Parties,  30 
Cyc.  1. 

48.  Ensley  Lumber  Co.  r.  Lewis,  121  Ala. 
94,  25  So.  729.  Compare  Singer  Sewing 
Mach,  Co.  V.  Leipzig,  113  N.  Y.  Suppl.  916. 
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assignee  may  sue  in  his  own  name  to  recover  the  goods ;  and  so  too  may  the 
seller's  trustee  in  bankrupt cy.^*^  When  the  seller  has  merely  indorsed  the  notes 
given  for  the  price,  he  may  himself  bring  an  action  to  recover  the  goods.^^ 

(v)  PleadingP  Since  an  action  to  recover  the  goods  is  not  based  on  notes 
given  for  the  price  they  need  not  be  made  a  part  of  the  complaint.^^  An  allega- 
tion that  on  a  certain  day  by  reason  of  non-payment  of  overdue  notes  the  seller 
was  entitled  to  retake  the  property  is  not  demurrable  on  the  ground  that  it  is 
not  alleged  that  the  notes  were  not  paid  before  suit.^*  When  the  buyer  is  still  in 
possession  failure  of  the  seller's  title  cannot  be  shown  unless  pleaded;  and  a 
waiver  of  performance  must  also  be  pleaded  to  be  available.^® 

(vi)  Evidence.^''  The  burden  is  on  the  seller  to  show  that  the  sale  was 
conditional  and  not  absolute.^^  When  the  issue  is  whether  the  sale  was  absolute 
or  conditional,  it  is  competent  for  the  seller  to  show  that  at  the  time  of  the 
delivery  the  buyer  was  insolvent  and  in  notoriously  bad  credit. A  seller,  bring- 
ing replevin  for  goods  conditionally  sold,  must  show  that  the  price  has  not  been 
paid;  but  the  burden  is  on  the  buyer  to  show  performance  of  the  conditions  as 
to  payment;  ®^  and  to  that  end  he  may  show  that  a  part  of  the  price  was  to  be 
paid  in  labor. ®^  Evidence  of  partial  payments  is  inadmissible  if  offered  solely 
for  the  purpose  of  showing  payment  of  a  sum  greater  than  the  agreed  price  of  the 
portion  of  the  property  delivered.®^  Where  it  appears  that  the  alleged  buyer 
could  read  and  had  signed  the  paper  constituting  the  conditional  sale  contract, 
evidence  that  he  thought  the  property  had  been  given  to  him  and  that  the  paper 
was  a  receipt  does  not  warrant  submitting  to  the  jury  the  question  of  his  under- 
standing of  the  transaction,  no  fraud  being  shown. 

(vii)  Judgment}^  Where  it  appears  that  the  seller  has  in  fact  ratified  the 
sale  and  the  value  of  part  of  the  property  taken  has  discharged  the  amount  due 
on  the  price,  a  judgment  returning  the  other  property  to  the  buyer  is  proper. 


49.  Little  Rock  Bank  Collins,  66  Ark. 
240,  50  S.  W.  694;  Dunbar  v.  Rawles,  28 
Ind.  225,  92  Am.  Dec.  311.  See  also  Gen- 
nelle  v.  Boulais,  48  Wash.  310,  93  Pac.  421. 

The  seller  is  a  proper  party  in  an  action 
by  the  assignee  to  enforce  the  lien.  Thus 
where  a  corporation  sells  machinery  con- 
ditionally, reserving  the  title  as  security  for 
the  price,  and  thereafter  assigns  the  note 
given  for  the  price,  it  is  a  proper  party  to 
a  suit  by  the  assignee  to  enforce  the  lien 
for  the  price.  Ross-Mehan  Brake  Shoe 
Foundry  Co.  i;.  Pascagoula  Ice  Co.,  72  Miss. 
608,  18  So.  364.  But  see  Burnell  v.  Marvin, 
44  Vt.  277,  holding  that  when  the  vendor 
sells  and  transfers  all  his  title  and  interest 
to  a  third  person,  an  action  of  trover  therefor 
must  be  in  the  name  of  such  third  person, 
and  not  the  conditional  vendor.  To  the  same 
effect  see  Esty  v.  Graham,  46  N.  H.  169. 

50.  Coats  Farrington,  46  Mich,  422,  9 
N.  W.  456. 

51.  McPherson  -y.  Acme  Lumber  Co.,  70 
Miss.  649,  12-  So.  857. 

52.  Pleading  generally  see  Pleading,  31 
Cyc.  1. 

53.  Payne  v.  June,  92  Ind.  252. 

54.  Tufts      Johnson,  29  111.  App.  112. 

55.  Ross  McDuffie,  91  Ga.  120,  16  S.  W. 
648. 

56.  American  Soda  Fountain  Co.  'c.  Dean 
Drug  Co.,  136  Iowa  312,  111  N.  W.  534. 

Breach  of  warranty  in  reduction  of  dam- 
ages.—A  plea  that  as  a  part  of  the  trade 
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plaintiff's  agent  warranted  that  the  piano 
sold  was  rat  proof  and  sound,  that  the  war- 
ranty was  breached  and  by  reason  thereof 
defendant  was  damaged  in  a  certain  amount, 
which  he  pleaded  by  way  of  reduction  of  the 
amount  due  on  the  note  given  for  the  balance 
of  the  purchase-price,  was  bad  on  demurrer. 
McKimmie  E.  E.  Forbes  Piano  Co.,  155 
Ala.  259,  46  So.  772. 

57.  Evidence  generally  see  Evidence,  Id 
Cyc.  821. 

58.  Randolph  v.  Randolph,  3  Munf.  (Va.) 
99. 

59.  Buswell  Trimmer  Co.  v.  Case,  144  Mass. 
350,  11  N.  E.  549. 

60.  Brunson  v.  Volunteer  Carriage  Co.,  93 
Miss.  793,  47  So.  377. 

Where  the  sale  and  reservation  of  title 
are  not  admitted,  in  an  action  to  recover 
goods  alleged  to  have  been  conditionally  sold, 
the  burden  of  proving  continuance  of  the  in- 
debtedness is  on  plaintiff.  Black  Roberson, 
(Ark.  1908)  112  S.  W.  402. 

61.  Faisst  'c.  Waldo,  57  Ark.  270,  21  S.  W. 
436. 

62.  Shaffer  'C.  Sawyer,  123  Mass.  294. 

63.  Brandon  Montgomery  Iron  Works,  96 
Ala.  506,  11  So.  540. 

64.  Thomas  v.  Cooksey,  130  N.  C.  148,  41 
S.  E.  2. 

65.  Judgment  generally  see  Judgments,  23 
Cyc.  623. 

66.  O'Rourke  v.  Hadcock,  114  N.  Y.  541, 
22  N.  E.  33. 
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Where  the  right  of  the  seller  to  recover  is  admitted  and  the  only  effect  of  the 
answer  is  to  protect  the  buyer  from  damages  and  costs,  a  judgment  for  the 
return  of  the  property  to  him  or  for  its  value  is  improper.®^  If  the  buyer  pleads 
damages  for  failure  of  the  seller  to  deliver  all  the  goods  and  offers  to  pay  the 
balance  found  due,  judgment  for  plaintiff  should  be  that  he  should  have  possession 
if  defendant  fails  in  a  reasonable  time  to  pay  such  balance. A  judgment 
against  one  who  is  not  shown  to  have  ever  made  any  claim  to  the  property  or 
had  it  in  possession  is  erroneous.  If  the  seller  has  failed  to  tender  the  amount 
paid  by  the  buyer,  as  required  by  statute,  the  buyer  is  entitled  to  have  adjudged 
to  him  as  damages  the  amount  which  should  have  been  tendered. '^^  In  trover 
the  seller  electing  to  take  a  money  verdict  is  entitled  to  recover  the  unpaid  balance 
of  the  price  with  interest:  but  in  no  event  can  the  amount  of  recovery  exceed 
the  value  of  the  property  at  the  time  of  conversion,  with  interest  or  hire,  or  the 
highest  proved  value  between  the  conversion  and  the  trial. 

(viii)  Resale The  right  and  duty  of  the  seller  to  resell  the  property  is 
the  subject  of  statutory  regulation  in  some  states;  and  under  these  statutes  it 
is  usually  the  duty  of  the  seller  to  resell  the  property  at  public  sale,^^  private  sale 
being  wrongful; '^'^  and  a  failure  to  comply  with  the  provisions  of  the  statute 
renders  the  seller  liable  to  the  purchaser  for  such  portion  of  the  purchase-money 
as  has  been  paid  by  him.'^^  This  right  of  the  buyer  is  not  impaired  because  he 
failed  to  accept  an  offer  of  the  seller  to  return  the  goods  on  payment  of  the  balance 


67.  Kirby  v.  Thompkins,  48  Ark.  273,  3 
S.  W.  363. 

68.  Ames  Iron  Works  v.  Rea,  56  Ark.  450, 
19  S.  W.  1063. 

69.  Rosenthal  v.  Cristal,  45  Misc.  (N.  Y.) 
649,  91  N.  Y.  Suppl.  15. 

70.  National  Casli  Register  Co.  V.  Cervone, 
76  Ohio  St.  12,  80  N.  E.  1033,  applying  Bates 
Annot.  St.  §  4155-3,  as  amended  by  95  Ohio 
Laws,  p.  60. 

71.  Fussell  V.  Heard,  119  Ga.  527,  46  S.  E. 
621;  Guilford  v.  McKinley,  61  Ga.  230. 

72.  Moultrie  Repair  Co.  v.  Hill,  120  Ga. 
730,  48  S.  E.  143. 

73.  Redemption  by  buyer  before  sale  see 
infra,  X,  M,  3. 

74.  See  Cal.  Civ.  Code,  §  3049 ;  N.  H.  Pub. 
St.  (1901)  e.  141,  §§  3-7;  N.  Y.  Laws 
(1897),  p.  541,  c.  418,  §  116,  as  amended 
by  Laws  (1900),  p.  1624,  e.  762;  Shannon 
Code  Tenn.  §  3669;  Acts  (1889),  p.  117, 
c.  81;  Vt.  Acts  (1884),  No.  93,  §  5. 

The  constitutionality  of  the  statute  has 
been  upheld  in  Tennessee.  Massillon  Engine, 
etc.,  Co.  i-.  Wilkes,  (Tenn.  1904)  82  S.  W. 
316. 

The  New  York  statute  applies  when  the 
goods  are  retaken  by  replevin  as  well  as  when 
tliey  are  surrendered  voluntarily.  Roach  v. 
Curtis,  115  N.  Y,  App.  Div.  765,  101  N.  Y. 
Suppl.  333  [affirming  50  Misc.  122,  100  N.  Y. 
Suppl.  411]. 

75.  Whitelaw  Furniture  Co.  v.  Boon,  102 
Tenn.  719,  52  S.  W.  155;  Roberts  V.  Hunt, 
61  Vt.  612,  17  Atl.  1006. 

Notice  of  sale  required  by  statute  must  be 
given  in  order  to  gain  the  right  to  sell. 
Roach  V.  Curtis,  191  N.  Y.  387,  84  N.  E.  283 
[affirming  115  N.  Y.  App.  Div.  765,  101 
N.  Y.  Suppl.  333  {affirming  50  Misc.  122, 
100  N.  Y.  Suppl.  411)]. 

No  estoppel  arises  against  the  seller  to  as- 
sert that  the  contract  was  not  a  conditional 


sale  merely  because  he  advertises  the  property 
for  sale  according  to  law.  Powers  v.  Burdick, 
126  N.  Y.  App.  Div.  179,  110'  N.  Y.  Suppl. 
883.  , 

76.  Roberts  v.  Hunt,  61  Vt.  612,  17  Atl.  . 
1006.  : 

Private  sale  authorized  by  contract. —  Even 
if  the  provision  in  a  contract  of  sale  per- 
mitting defendants  a)t  the  proper  time  to 
dispose  of  the  retaken  goods  at  private  sale 
as  well  as  at  auction,  as  provided  by  the 
statute,  could  be  given  effect,  it  was  no  bar 
to  plaintiff's  right  to  recover  the  amount 
paid  by  her,  defendants  not  having  assumed 
to  exercise  their  power  of  sale  at  all  dur- 
ing the  statutory  period,  since,  if  they 
could  sell  at  private  sale,  they  nevertheless 
remained  bound  by  all  the  other  provisions 
of  the  statute.  Roach  v.  Curtis,  191  N.  Y. 
387,  84  N.  E.  283  [affirming  115  N.  Y.  App. 
Div.  765,  101  N.  Y.  Suppl.  333  {affirming 
50  Misc.  122,  100  N.  Y.  Suppl.  411)].  Com- 
pare Warner  v.  Zuechel,  19  N.  Y.  App.  Div. 
494,  46  N.  Y.  Suppl.  569. 

The  municipal  court  of  New  York  city  has 
jurisdiction.  Woodman  v.  Needham  Piano, 
etc.,  Co.,  47  Misc.  (N.  Y.)  683,  94  N.  Y. 
Suppl.  371. 

77.  Roach  V.  Curtis,  191  N.  Y.  387,  84  N.  E. 
283  [affirming  115  N.  Y.  App.  Div.  765,  101 
N.  Y.  Suppl.  333  {affirming  50  Misc.  122, 
100  N.  Y.  'Suppl.  411)];  Hofl'man  v.  White 
Sewing  Mach.  Co.,  123  N.  Y.  App.  Div.  166, 
108  N.  Y.  Suppl.  253;  Whitelaw  Furniture 
Co.  V.  Boon,  102  Tenn.  719,  52  S.  W.  155; 
Tschopick  i\  Lippincott,  (Tenn.  Ch.  App. 
1898)  48  S.  W.  128;  ]\Iilburn  Mfg.  Co.  r. 
Wayland,  (Tenn.  Ch.  App.  1896)  43  S.  W. 
129. 

Contract  in  form  of  lease. — Although  the 
contract  was  in  the  form  of  a  lease  and  the 
payments  were  denominated  "  rent,"  the  rule 
was  applied,  where  the  transaction  was  in 
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due."^^  The  buyer  may,  however,  waive  his  right  to  the  instalments  paid  by 
stipulating  that  all  payments  should  be  regarded  as  for  the  use  of  the  property. '^^ 
Pending  the  action  of  replevin  the  seller  has  not  such  possession  as  requires  him 
to  proceed  to  sell  the  property. The  buyer  may  waive  the  provisions  of  the 
statute  as  to  the  method  of  sale ;  but  a  waiver  of  the  right  to  a  public  sale  prior 
to  default  will  not  bind  the  buyer^  as  until  that  time  there  is  nothing  to  waive. 
A  failure  to  comply  with  the  statute  is  not  waived  by  the  buyer's  attendance  at 
the  sale  without  objection, by  the  buyer  offering  a  certain  amount  to  compound 
the  balance  of  the  debt,  pending  replevin,^*  or  by  an  attempt  to  open  a  default 
in  the  replevin  suit  by  which  the  goods  were  recovered  by  the  seller.  But  if  the 
buyer  requests  that  the  property  be  left  in  his  possession  and  that  he  be  given 
time  to  raise  the  money  and  redeem  the  property,  such  conduct  will  waive  the 
failure  to  promptly  sell  the  property. Under  the  statutes  the  buyer  is  usually 
entitled  to  the  surplus  proceeds.*^  It  is  held  in  some  jurisdictions  that  a  con- 
ditional vendor  stands  in  the  position  of  a  mortgagee  and  must  sell  the  property, 
returning  to  the  vendee  the  surplus  after  satisfying  the  claim  for  purchase-money.*^ 
Under  a  resale  the  title  and  right  of  possession  passes  to  the  new  purchaser,  and 
the  proceeds  should  be  applied  to  the  payment  of  the  unpaid  purchase-money.^^ 
The  vendor  may  recover  the  unpaid  balance. 

(ix)  Refunding  Purchase-Money  Paid.^^  As  a  general  rule  the  seller 
need  not  in  an  action  to  recover  the  goods  or  the  value  thereof  allow  for  or  refund 
partial  payments,  such  payments  being  regarded  as  forfeited.^*    Some  courts, 


fact  a  conditional  sale.  Hoffman  v.  White 
Sewing  Mach.  Co.,  123  N.  Y.  App.  Div.  166, 
108  N.  Y.  Suppl.  253. 

Expense  of  replevin  proceedings  under 
which  the  goods  were  retaken  should,  how- 
ever, be  deducted  from  the  amount  of  re- 
covery. Hoffman  v.  White  Sewing  Mach. 
Co.,  123  N.  Y.  App.  Div.  166,  108  N.  Y. 
Suppl.  253. 

Rental  of  the  machine  during  the  time 
the  buyer  held  it  was  not  the  subject  of 
set-off  by  the  seller,  since  it  would  permit, 
in  effect,  the  retaking  of  the  machine  and 
also  the  recovery  of  the  purchase-price. 
Hoffman  v.  White  Sewing  Mach.  Co.,  123 
N.  Y.  App.  Div.  166,  108  N.  Y.  Suppl.  253. 

78.  Roach  v.  Curtis,  115  N.  Y.  App.  Div. 
765,  101  N.  Y.  Suppl.  333  [affirming  50 
Misc.  122,  100  N.  Y.  Suppl.  411]. 

79.  Woodman  v.  Needham  Piano,  etc.,  Co., 
47  Misc.  (N.  Y.)  683,  94  N.  Y.  Suppl.  371. 

80.  Lieberman  v.  Puckett,  94  Tenn.  273,  29 
S.  W.  6. 

81.  Warner  v.  Zuechel,  19  K  Y.  App.  Div. 
494,  46  N.  Y.  Suppl.  569. 

82.  Massillon  Engine,  etc.,  Co.  v.  Wilkes, 
(Tenn.  1904)  82  S.  W.  316. 

88.  Massillon  Engine,  etc.,  Co.  v.  Wilkes, 
(Tenn.  1904)  82  S.  W.  316. 

84.  Tschopick  v.  Lippincott,  (Tenn.  Ch. 
App.  1898)  48  S.  W.  128. 

85.  Roach  v.  Curtis,  115  N.  Y.  App.  Div. 
765,  101  N.  Y.  Suppl.  333  [affirming  50 
Misc.  122,  100  N.  Y.  Suppl.  411]. 

86.  Milburn  Mfg.  Co.  i;.  Wayland,  (Tenn. 
Ch.  App.  1896)  43  S.  W.  129. 

Whether  there  has  been  a  waiver  of  the 
provisions  of  the  statute  is  a  question  for  the 
jury.  Roach  v.  Curtis,  115  N.  Y.  App.  Div. 
765,  101  N.  Y.  Suppl.  333  [affirming  50 
Misc.  122,  100  N.  Y.  Suppl.  411]. 

[X.  L,  1,  e,  (vni)] 


87.  Cutting  V.  Whittemore,  72  N.  H.  107, 
54  Atl.  1098. 

88.  White  Sewing  Mach.  Co.  v.  Conner,  111 
Ky.  827,  64  S.  W.  841,  23  Ky.  L.  Rep.  1125. 

89.  White  Sewing  Mach.  Co.  v.  Conner,  111 
Ky.  827,  64  S.  W.  841,  23  Ky.  L.  Rep.  1125. 

90.  Webber  v.  Osgood,  68  N.  H.  234,  38 
Atl.  730. 

91.  Little  Rock  Vehicle,  etc.,  Co.  v.  Robin- 
son, 75  Ark.  548,  87  S.  W.  1029;  Barton  v. 
Groseclose,  11  Ida.  227,  81  Pac.  623;  Ascue 
V.  Aultman,  2  Tex.  App.  Civ.  Cas.  §  497. 

92.  Matteson  v.  Equitable  Min.,  etc.,  Co., 
143  Cal.  436,  77  Pac.  144;  Hall  v.  Tillman, 
115  N.  C.  500,  20  S.  E.  726.  But  see  Arnold 
V.  Playter,  22  Onit.  608. 

93.  Return  of  consideration  see  supra,  X, 

L,  1,  C,   (II),  (B). 

94.  Alabama. —  Fields  V.  Williams,  91  Ala. 
502,  8  So.  808. 

Connecticut. — Hughes  v.  Kelly,  40  Conn.  148. 

Illinois. —  Latham  v.  Sumner,  89  111.  233, 
31  Am.  Rep.  79;  Fairbanks  v.  Malloy,  16 
111.  App.  277;  Singer  Mfg.  Co.  v.  Treadway, 
4  111.  App,  57.  But  see  Singer  Mfg.  Co.  v. 
Ellington,  103  111.  App.  517,  where  recovery 
was  allowed  less  depreciation  and  value  of 
use. 

Kansas. —  Fleck  v.  Warner,  25  Kan.  492. 

Maine. —  White  v.  Oakes,  88  Me.  367,  34 
Atl.  175,  32  L.  R.  A.  592;  Hawkins  v. 
Hersey,  86  Me.  394,  30  Atl.  14. 

Massachusetts. —  Lorain  Steel  Co.  v.  Nor- 
folk, etc.,  R.  Co.,  187  Mass.  500,  73  N.  E. 
646;  Angler  v.  Taunton  Paper  Mfg.  Co.,  1 
Gray  621,  61  Am.  Dec.  436. 

Michigan. —  Tufts  v.  D'Arcambal,  85  Mich. 
185,  48  N.  W.  497,  24  Am.  St.  Rep.  79,  12 
L.  R.  A.  446. 

Mississippi. —  Duke  v.  Shackleford,  56 
Miss.  552. 
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however,  refuse  to  follow  the  strict  rule  of  forfeiture/^  and  in  equity  compel  the 
seller  to  account  for  the  payments  received.®^  Of  course  the  right  to  retain  the 
amounts  paid  may  depend  on  an  express  stipulation/^  as  for  example,  on  the 
stipulation  that  the  payments  made  shall  be  regarded  as  rent  for  the  use  of  the 
property;  and  on  the  other  hand  the  contract  may  preclude  a  forfeiture  of 
payment  by  stipulating  that  the  vendor  may  recover  the  property  and  reasonable 
charges. So  too  it  has  been  held  that  the  seller  may  retain  such  amount  as  will 
compensate  him  for  any  deterioration  of  the  goods  in  the  hands  of  the  buyer. ^  The 
right  of  the  buyer  to  a  return  of  the  amount  paid  is  in  some  states  secured  by 
statutes.^ 

(x)  Right  to  Recover  Balance  of  Price. ^  A  retaking  or  recovery  of 
the  property  on  the  default  of  the  buyer  is  in  effect  a  disaffirmance  of  the  contract, 
and  the  seller  cannot  thereafter  maintain  an  action  to  recover  the  balance  due 
on  the  purchase-price.^  If,  however,  the  contract  stipulates  that  any  payments 
made  shall  be  considered  as  payment  for  use,  and  that  "nothing  shall  consti- 


iSlew  York. —  Humeston  v.  Cherry,  23  Hun 
141. 

Vermont. —  Morgan  v.  Kidder,  55  Vt.  367. 

Estoppel  to  forfeit  payments. — A  condi- 
tional seller  who,  after  default  in  payment 
by  the  purchaser,  while  proposing  to  re- 
plevy, intentionally  leads  the  latter  to  be- 
lieve that  he  will  repay  the  money  already 
paid,  and  retake  the  chattel,  and  obtains 
the  purchaser's  assent,  cannot  thereafter 
stand  on  his  original  contract,  and  replevy 
the  chattel  without  paying  the  money.  Car- 
penter V.  Chase,  64  N.  H.  438,  14  Atl.  76. 

95.  Speyer  v.  Baker,  59  Ohio  St.  11,  51 
N.  E.  442;  iShafer  v.  Russell,  28  Utah  444, 
79  Pac.  559;  Tufts  v.  Giroux,  12  Quebec 
Super.  €t.  530. 

96.  Hine  v.  Roberts,  48  Conn.  267,  40  Am. 
Rep.  170;  Snook  v.  Raglan,  89  Ga.  251,  15 
S.  E.  364;  Guilford  v.  McKinley,  61  Ga.  230; 
A.  D.  Puffer,  etc.,  Mfg.  Co.  v.  Lucas,  112 
N.  C.  377,  17  S.  E.  174,  19  L.  R.  A.  682; 
Simon  v.  Edmundson,  10  Pa.  Co.  Ct.  315. 

The  equities  of  the  buyer  in  the  payments 
made  cannoit  be  adjusted  in  an  action  of 
replevin  for  the  goods.  Ryan  v.  Wayson, 
108  Mich.  519,  66  N.  W.  370;  Thirlby  v. 
Rainbow,  93  Mich.  164,  53  N.  W.  159.  But 
compare  New  Home  .Sewing  Mach.  Co.  v. 
Bothane,  70  Mich.  443,  38  N.  W.  326. 

97.  Singer  Mfg.  Co.  v.  Treadway,  4  111. 
App.  57 ;  Haviland  v.  Johnson,  7  Daly 
(N.  Y.)  297. 

98.  Woodman  v.  Needham  Piano,  etc.,  Co., 
47  Misc.  (K  Y.)  683,  94  N.  Y.  Suppl.  371; 
Wheeler,  etc.,  Mfg.  Co.  v.  Jacobs,  2  Misc. 
(N.  Y.)  236,  21  N.  Y.  Suppl.  1006;  Stearns 
V.  Drake,  24  R.  I.  272,  52  Atl.  1082; 
Meagher  v.  Hollenberg,  9  Lea  (Tenn.)  392. 

99.  Fairbanks  v.  Malloy,  16  111.  App.  277. 

1.  Commercial  Pub.  Co.  v.  Campbell  Print- 
ing-Press, etc.,  Co.,  Ill  Ga.  388,  36  S.  E.  756; 
Waterous  Engine  Works  Co.  v.  Cascapedia 
Pulp,  etc.,  Co.,  13  Quebec  Super.  Ct.  315. 

2.  Mo.  Rev.  St.  (1899)  §  3413  \_construea 
in  Gilbert  Book  Co.  v.  Sheridan,  114  Mo. 
App.  332,  89  S.  W.  555 ;  De  Loach  Mill  Mfg. 
Co.  V.  Latham,.  99  Mo.  App.  231,  72  S.  W. 
1080.  And  see  Burt  v.  Mears,  41  Mo.  App. 
231].    To  the  same  effect  is  the  Ohio  Rev. 

[45] 


St.  §§  4155-1 — 4155-3  [construed  in  Speyer 
V.  Baker,  59  Ohio  St.  11,  51  N.  E.  442;  Rich- 
creek  V.  O'Donnell,  26  Ohio  Cir.  Ct.  528]. 

The  IVIissouri  statute  applies  to  all  sales 
on  the  instalment  plan  with  a  reservation 
of  title.  Gentry  v.  Templeton,  47  Mo.  App. 
55. 

Laws  pertaining  to  the  remedy. —  The  stat- 
ute of  Missouri  requiring  one  who  sells 
chattels  with  reservation  of  title  till  pay- 
ment of  price  to  refund  part  of  the  money 
already  paid,  before  retaking  the  property, 
pertains  only  to  the  remedy,  and  does  not 
govern  a  suit  in  Arkansas  to  recover  chat- 
tels so  sold  in  Missouri.  Public  Parks 
Amusement  Co.  v.  Embree-McLean  Carriage 
Co.,  64  Ark.  29,  40  S.  W.  582. 

The  fact  that  household  goods  were  sold 
on  instalments  does  not  bring  such  sale  within 
Rev.  St.  §  4155-2,  prohibiting  a  vendor  from 
retaking  property  conditionally  sold  without 
refunding  a  certain  part  of  the  purchase- 
price,  where  there  is  no  evidence  that  the 
title  is  to  remain  in  the  vendor.  Cavanaugh 
V.  Bloom,  10  Ohio  S.  &  C.  PI.  Dec.  222,  8 
Ohio  N.  P.  6. 

Where  the  purchaser  fails  to  demand  a 
return  of  the  statutory  allowance  of  the 
portion  of  the  purchase-money  before  con- 
senting to  the  rescission  of  the  contract,  he 
is  without  redress  on  appeal.  Laclede 
Power  Co.  v.  Ennis  Stationery  Co.,  79  Mo. 
App.  302. 

3.  Recovery  of  price  generally  see  infra,  X, 
L,  d. 

4.  Connecticut. — Loomis  i\  Bragg,  50  Conn. 
228,  47  Am.  Rep.  638;  Hine  v.  Roberts,  48 
Conn.  267,  40  Am.  Rep.  170. 

District  of  Columbia. —  Campbell  Printing 
Press,  etc.,  Co.  v.  Henkle,  19  D.  C.  95. 

Georgia. —  Glisson  l\  Heggie,  105  Ga.  30, 
31  S.  E.  118. 

Indiana. —  Turk  r.  Carnahan,  25  Ind.  App. 
125,  57  N.  E.  729,  81  Am.  St.  Rep.  So. 

Minnesota. —  Keystone  Mfg.  Co.  v.  Cassel- 
lius,  74  Minn.  115,  76  N.  W.  1028;  Aultman 
V.  Olson,  43  Minn.  409,  45  N.  W.  852;  Min- 
neapolis Harvester  Works  r.  Hallv,  27 
Minn.  495,  8  N.  W.  597. 

New    York. —  Edmead    r.    Anderson.  118 
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tute  a  defense  or  offset"  to  the  note  at  maturity,  the  seller  may  on  resale  for  an 
amount  less  than  the  note  recover  the  balance  from  the  buyer.^  So  too  if  the 
buyer  abandons  the  property  the  seller  may,  to  save  a  total  loss,  take  possession, 
and  on  accounting  for  its  reasonable  value  recover  the  balance  due.® 

d.  Recovery  of  Price  or  Value  —  (i)  In  General.  The  seller  under  a  con- 
ditional sale  contract  may  on  the  default  of  the  buyer  elect  to  affirm  the  sale  and 
treat  it  as  absolute  and  sue  for  the  price  or  value,  ^  less  such  amounts  as  have 


N.  Y.  App.  Div.  16,  103  N.  Y.  Suppl.  369; 
Eark  v.  Robinson,  91  Hun  363,  36  N.  Y. 
Suppl.  178  [affirming  12  Misc.  536,  33  N.  Y. 
Suppl.  606,  and  affirmed  in  157  N.  Y.  683, 
51  N.  E.  1090]. 

Wisconsin. —  Tufts  V.  Brace,  103  Wis.  341, 
79  N.  W.  414. 

Canada. —  Abell  v.  Campbell,  37  Can.  L.  J. 
N.  S.  316;  Arnold  i\  Playter,  22  Ont.  608. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1431. 

After  a  resale  and  an  application  of  the 
proceeds  to  the  payment  of  the  unpaid  pur- 
chase-price, it  has  been  held  in  some  cases 
that  the  seller  could  recover  the  balance  due 
on  the  purchase-money.  Matteson  v.  Equitable 
Min.,  etc.,  Co.,  143  Cal.  436,  77  Pac.  144; 
Christie  v.  Scott,  77  Kan.  257,  94  Pac.  214; 
Hall  V.  Tillman,  115  N.  C.  500,  20  S.  E. 
726;  Ascue  v.  Aultman,  2  Tex.  App.  Civ. 
Cas.  §  497.  But  see  Arnold  v.  Playter,  22 
Ont.  608.  Compare  Reedy  El.  Co.  v.  Berman, 
107  N.  Y.  Suppl.  59,  holding  that  where  title 
to  an  elevator  was  to  remain  in  the  seller 
until  final  payment,  the  seller's  action  in 
demanding  that  the  receiver  in  an  action 
for  foreclosure  of  a  mortgage  on  the  build- 
ing in  which  the  elevator  was  installed  re- 
turn the  elevator  did  not  amount  to  a 
rescission  of  the  contract  of  conditional 
sale,  but  was  a  threat  to  rescind;  the  seller 
not  taking  possession  or  assuming  control  of 
the  elevator. 

5.  Dederick  v.  Wolfe,  68  Miss.  500,  9  So 
350,  24  Am.  St.  Rep.  283.  See  also  Equi- 
table Gen.  Providing  Co.  v.  Potter,  22  Misc. 
(N.  Y.)  124,  48  N.  Y.  Suppl.  647,  where 
the  contract  was  in  the  form  of  a  lease. 
Compare  Christie  v.  Scott,  77  Kan.  257,  94 
Pac.  214;  Van  Den  Bosch  v.  Bouwman,  138 
Mich.  624,  101  N.  W.  832,  110  Am.  St.  Rep. 
336. 

6.  Jones  v.  Reynolds,  45  Wash.  371,  88 
Pac.  577. 

7.  Alabama. —  Davis  v.  Millings,  141  Ala. 
378,  37  So.  737. 

Arkansas.— Bell  v.  Old,  88  Ark.  99,  113 
S.  W.  1023;  Butler  v.  Dodson,  78  Ark.  569, 
94  S.  W.  703. 

Connecticut. —  Beach's  Appeal,  58  Conn. 
464,  20  Atl.  475,  where  there  was  an  absolute 
promise  to  pay. 

Illinois. —  Fleury  v.  Tufts,  25  111.  App. 
101. 

Indiana. —  Smith  v.  Barber,  153  Ind.  322, 
53  N.  E.  1014;  Kilmer  v.  Moneyweight 
Scale  Co.,  36  Ind.  App.  568,  76  N.  E.  271. 

Massachusetts. —  Frisch  v.  Wells.  200' 
Mass.  429,  86  N.  E.  775;  Smith  v.  Aldrich, 
180  Mass.  367,  62  N.  E.  381. 

'New  Hampshire. —  Clay  v.  Bohonon,  54 
N.  H.  474. 


Neio  Yorfc.— Gray  v.  Booth,  64  N.  Y. 
App.  Div.  231,  71  N.  Y.  Suppl.  1015;  Gor- 
mully,  etc.,  Mfg.  Co.  v.  Catharine,  25  Misc. 
338,  55  N.  Y.  Suppl.  475;  Norton  v.  Abbott, 
113  N.  Y.  Suppl.  660. 

North  Carolina. —  Hall  V.  Tillman,  110 
N.  C.  220,  14  S.  E.  745. 

Oregon. —  Herring-Marvin  Co.  v.  Smith,  43 
Oreg.  315,  72  Pac.  704,  73  Pac.  340. 

Pennsylvania. —  Kelley  Springfield  Road 
Roller  Co.  v.  Schlimme  Constr.  Co.,  220  Pa. 
St.  413,  69  Atl.  867,  123  Am.  St.  Rep.  707; 
Seanor  v.  McLaughlin,  165  Pa.  St.  150,  30 
Atl.  717,  32  L.  R.  A.  467. 

South  Carolina. —  Munroe  v.  Williams,  35 
S.  C.  572,  15  S.  E.  279;  Straub  v.  Screven, 
19  S.  C.  445. 

Texas. —  Bensinger  Self -Adding  Cash  Reg- 
ister Co.  V.  Cain,  (App.  1892)  18  S.  W.  136. 

Washington. —  Singer  Mfg.  Co.  v.  Hatley, 
3  Wash.  Terr.  198,  21  Pac.  384. 

United  States. —  Sugar  Beets  Product  Co. 
V.  Lyons  Beet  Sugar  Refining  Co.,  161  Fed. 
215.  i  ! 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1436. 

The  remedy  by  action  for  the  price  rests 
upon  the  theory  that  after  breach,  at  the  elec- 
tion of  the  seller,  the  title  passed  to  the 
buyer,  who  received  and  retained  the  prop- 
erty. Frisch  v.  Wells,  200  Mass.  429,  86  N.  E. 
775. 

The  seller  looks  to  the  debtor  and  not  to 

the  property  in  such  a  case.  Bell  v.  Old,  88 
Ark.  99,  113  S.  W.  1023. 

Failure  to  surrender  upon  default. — ^Where 
a  contract  for  the  sale  of  a  business  provided 
that  the  buyer  should  surrender  the  business 
and  premises  to  the  sellers  on  non-payment 
of  deferred  instalments  at  maturity,  a  letter 
sent  by  the  buyer  to  the  sellers  by  registered 
mail,  informing  them  that  the  store  had  been 
rented  to  another  from  the  succeeding  May 
1,  on  which  date  the  new  tenant  would  take 
possession,  and  calling  on  the  sellers  to  do 
something  in  the  matter,  and  that  the  buyer 
expected  to  hear  from  them,  was  not  a  valid 
tender  of  a  surrender  of  the  business  to  the 
sellers  under  the  contract  so  as  to  bar  a  suit 
on  notes  for  the  price.  Norton  v.  Abbott, 
113  N.  Y.  Suppl.  669. 

Surrender  by  seller  of  title  to  receiver. — 
Where  the  title  to  an  elevator  was  to  re- 
main in  the  seller  until  final  payment,  the 
seller's  surrender  of  title  on  payment  by  the 
receiver  in  an  action  for  foreclosure  of  a 
mortgage  on  the  building  in  which  the  ele- 
vator was  installed  of  one  half  the  balance 
due  was  not  a  surrender  of  its  claim  against 
the  buyers  for  the  remainder  'of  the  price. 
Reedy  El.  Co.  v.  Berman,  107  N.  Y.  Suppl. 
59. 
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already  been  paid.^  He  may  sue  for  each  instalment  as  it  becomes  due;  ^  and  if 
it  is  so  agreed  on  a  default  in  one  instalment  may  sue  for  all  the  instalments.^" 
If  the  buyer  converts  the  property  to  his  own  use  the  seller  may  sue  for  the 
purchase-price/^  or  if  the  property  has  been  sold  by  the  purchaser,  the  seller  may 
sue  for  the  proceeds.^^  There  can  be  no  recovery  on  the  common  counts,  but 
there  must  be  a  special  count  on  the  special  contract.^^  In  the  enforcement  of 
his  right  to  the  purchase-money  he  may  levy  on  the  property.^* 

(ii)  Breach  of  Contract  by  Refusal  to  Accept  Goods.  If  the 
vendee  in  a  conditional  sale  refuses  to  accept  the  goods  on  delivery  the  seller  may 
maintain  an  action  for  the  price.^^  It  has  been  held  that  the  seller  must  give 
notice  of  his  election  to  treat  the  contract  as  an  absolute  sale,^^  and  that  if  he 


Quitclaim  conveyance.— Where  an  attach- 
ment for  purchase-money  is  levied  on  prop- 
erty to  which  plaintiff  in  attachment  has  re- 
served title,  the  sale  is  void  unless  prior 
thereto  a  quitclaim  conveyance  was  filed  and 
recorded,  as  required  by  Civ.  Code,  §  5432. 
Rhoades,  etc.,  Furniture  Co.  v.  Jenkins,  2  Ga. 
App.  475,  58  S.  E.  897. 

Mode  of  procedure. — An  instrument  which 
is  substantially  an  acknowledgment  by  K  of 
the  sale  to  him  of  furniture  by  A  for  a  cer- 
tain sum  on  account  of  which  he  had  paid 
ten  dollars,  and  agreed  to  pay  ten  dollars 
each  month  thereafter  till  the  price  was  paid, 
and  an  agreement  that  title  to  the  property 
should  remain  in  A  till  the  price  was  paid, 
and  that,  if  payments  were  not  made  as 
agreed,  the  interest  of  K  in  the  property 
should  fail,  and  A  should  have  the  right  to 
take  possession,  and  treat  all  payments  as 
rent,  may  be  treated  by  A  as  a  chattel  mort- 
gage, and  foreclosed  for  the  part  of  the  pur- 
chase-money due  and  unpaid.  Loftus  v. 
King,  23  Tex.  Civ.  App.  36,  56  S.  W. 
109. 

8.  Hall  V.  Tillman,  110  N.  C.  220,  14  S.  E. 
745. 

9.  Gray  v.  Booth,  64  N.  Y.  App.  Div.  231, 
71  N.  Y.  Suppl.  1015. 

10.  Appleton  v.  Norwalk  Library  Corp.,  53 
Conn.  4,  22  Atl.  681. 

11.  Lacy  V.  Johnson,  58  Wis.  414,  17  K  W. 
246. 

The  measure  of  damages  for  the  conversion 
of  diamond  rings,  sold  under  a  contract 
whereby  title  was  reserved  in  the  seller  until 
paid  for,  is  the  amount  due  on  the  price, 
with  interest,  unless  that  amount  exceeds  the 
value  of  the  rings  at  the  time  of  conversion, 
in  which  event  the  damages  would  be-  the 
value  of  the  rings  at  that  time,  with  interest 
to  the  trial.  Hall  v.  Nix,  156  Ala.  423,  47 
So.  335. 

Evidence  of  value. — Although  it  be  assumed 
that  evidence,  in  an  action  for  the  conversion 
of  diamond  rings  sold  under  a  contract  re- 
serving title  in  the  seller  until  paid  for,  that 
the  rings  were  sold  "  at  the  value  of  $225  " 
was  evidence  from  which  the  jury  miight  in- 
fer that  the  rings  were  of  value  at  the  time 
of  conversion  to  the  extent  of  one  hundred 
and  twenty-four  dollars  and  ninety  cents,  yet 
it  cannot  be  aflTinned  by  the  court  as  a  mat- 
ter of  law  that  such  should  be  tlio  effect  of 
the  evidence.  Hall  v.  Nix,  156  Ala.  423,  47 
So.  335. 


12.  Weston  v.  Brown,  36  N.  Y.  Suppl.  675 
[affirmed  in  158  N.  Y.  360,  53  N.  E.  36]. 

13.  Clay  f.  Bohonon,  54  N.  H.  474. 
Good  complaint. — A  complaint  alleging  that 

defendant  bought  a  sewing  machine  of  plain- 
tiff, giving  a  note  therefor,  which  is  due  and 
unpaid,  setting  out  a  copy  of  the  note,  which 
stipulates  that  the  machine  shall  remain  the 
property  of  plaintiff  until  the  note  is  paid, 
and  further  averring  the  delivery  of  the  ma- 
chine in  consideration  of  the  execution  of  the 
note,  and  the  acceptance  and  retention 
thereof,  and  the  refusal  of  defendant  to  pay 
the  note,  states  a  good  cause  of  action  for  the 
amount  of  the  note.  Singer  Mfg.  Co.  v.  Hat- 
ley,  3  Wash.  Terr.  198,  21  Pac.  384. 

14.  Cade  v.  Jenkins,  88  Ga.  791,  15  S.  E. 
292. 

Collection  of  part  of  amount. —  The  seller 
of  personalty,  who  reserved  the  title,  could, 
after  obtaining  a  judgment  against  the  buyer 
for  the  price,  and  collecting  a  portion  of  the 
same,  nevertheless,  without  canceling  the 
judgment  or  paying  or  tendering  back  what 
had  been  received,  maintain  against  the 
buyer  an  action  of  bail  trover  for  the  purpose 
of  collecting  the  balance  of  the  purchase- 
money,  with  interest.  Jones  v.  Snider,  99 
Ga.  276,  25  S.  E.  668. 

15.  Morris  v.  Cohn,  55  Ark.  401,  17  S.  W. 
342,  18  S.  W.  384;  Cambridge  Soc.  v.  Elliot, 
50  Misc.  (N.  Y.)  159,  98  N.  Y.  Suppl.  232; 
Ideal  Cash  Register  Co.  v.  Zunino,  39  Misc. 
(N.  Y.)  311,  79  N.  Y.  Suppl.  504;  Marvin 
Safe  Co.  V.  Emanuel,  21  Abb.  N.  Cas.  (N.  Y.) 
181  [reversing  12  N.  Y.  St.  134];  Tufts  v. 
Poness,  32  Ont.  51. 

In  South  Dakota  by  the  express  provisions 
of  Rev.  Civ.  Code,  §  2303,  the  measure  of 
damages  for  a  breach  by  a  buyer  of  his 
agreement  to  accept  and  pay  for  personal 
property  the  title  to  which  is  not  vested  in 
him  is  the  excess  of  the  amount  due  from  the 
buyer  under  the  contract  over  the  value  to 
the  seller,  together  with  the  expenses  prop- 
erly incurred  in  carrying  the  property  to 
market  over  those  which  would  have  been  in- 
curred for  the  carriage  thereof  if  the  buyer 
had  accepted  it,  and.  the  statutory  remedy 
being  ample,  the  seller  has  no  election  to 
treat  the  sale  as  absolute,  and  sue  for  the 
purchase-price.  Dowagiac  Mig.  Co.  v.  White 
Rock  Lumber,  etc.,  Co.,  18  S.  D.  105,  09 
N.  W.  854. 

16.  Morris  r.  Cohn,  55  Ark.  401,  17  S.  W. 
342,  18  S.  W.  384. 
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does  not  give  such  notice  of  his  election  he  will  be  restricted  to  his  action  for 
a  breach  of  the  contract. 

e.  Enfopcement  of  Lien.  Upon  default  on  the  part  of  the  buyer  under  a  con- 
tract of  conditional  sale  the  seller  may  foreclose  his  vendor's  lien/^  instead  of  bring- 
ing an  action  to  recover  possession  of  the  goods/ ^  or  for  their  price  or  value. ^® 

2.  Against  Third  Persons  —  a.  Recovery  of  Goods  —  (i)  In  General. 
A  vendor  of  personal  property  who  reserves  title  until  payment  of  the  purchase- 
money  can  recover  the  goods  from  a  purchaser  from/^  or  a  creditor  of,  the  vendee,^^ 
or  one  claiming  under  a  mortgage  by  the  vendee.^*   If,  however,  the  buyer  is  not 


17.  Morris  v.  Cohn,  55  Ark.  401,  17  S.  W. 
342,  18  S.  W.  384.  Compare  Gleason  v. 
Knapp,  26  U.  C.  C.  P.  553. 

18.  Gigray  v.  Mumper,  (Iowa  1908)  118 
N.  W.  393;  Campbell  Printing  Press,  etc., 
Co.  V.  Powell,  78  Tex.  53,  14  S.  W.  245; 
Hollenburg  Music  Co.  v.  Morris,  (Tex.  Civ. 
App.  1896)  35  S.  W.  396. 

Enforcement  of  lien  generally  see  Liens, 
25  C^c.  681. 

Third  person  as  party. —  In  an  action  by  a 
seller  under  a  conditional  bill  of  sale  to  en- 
force his  lien  on  the  buyer's  default  in  pay- 
ments, a  third  person  who  assumed  control 
over  the  property  was  a  proper  party  de- 
fendant. Singer  Sewing  Mach.  Co.  v.  Leip- 
zig, 113  N.  Y.  Suppl.  916. 

Buyer  when  liable  for  deficiency. —  On  en- 
forcing the  lien  of  a  seller  under  a  condi- 
tional bill  of  sale,  on  the  buyer's  default  in 
an  action  against  the  buyer  and  a  third  per- 
son assuming  control  over  the  property,  the 
buyer  only  should  be  held  for  a  deficiency  on 
a  sale  to  satisfy  the  lien,  where  it  does  not 
appear  that  his  co-defendant  has  acquired  his 
interest  or  assumed  the  debt.  Singer  Sewing 
Mach.  Co.  V.  Leipzig,  113  N.  Y.  Suppl.  916. 

19.  See  supra,  X,  L,  1,  c. 

20.  See  supra,  X,  L,  1,  d. 

21.  Action  for  injury  to  goods  after 
buyer's  default  see  supra,  668,  note  19. 

22.  Alabama. —  Riley  v.  Dillon,  148  Ala. 
283,  41  So.  768. 

California. —  Holt  Mfg.  Co.  v.  Collins,  154 
Cal.  265,  97  Pac.  516. 

Colorado. — Gerow  V.  Castello,  11  Colo.  560, 
19  Pac.  505,  7  Am.  St.  Rep.  260.  Compare 
Coors  V.  Reagan,  44  Colo.  126,  96  Pac. 
966. 

Illinois. —  O'Neil  v.  Rogers,  110  111.  App. 
622. 

Maine. —  Eaton  v.  Munroe,  52  Me.  63. 

Massachusetts. —  Lorain  Steel  Co.  v.  Nor- 
folk, etc.,  St.  R.  Co.,  187  Mass.  500,  73  N.  E. 
646. 

Mississippi. —  Young  v.  Salley,  83  Miss. 
362,  35  So.  571. 

Missouri. —  Ridgeway  v.  Kennedy,  52  Mo. 
24. 

New  Hampshire. —  Partridge  v.  Philbrick, 
60  N.  H.  556. 

Tennessee. —  Holmark  v.  Molin,  5  Coldw. 
482;  Price  v.  Jones,  3  Head  84. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1440. 

The  possession  of  a  sheriff  under  execution 
of  an  order  of  sale  of  a  threshing  outfit  against 
the  buyer  to  enforce  a  laborer's  lien  will  not 
defeat  the  seller's  right  to  recover  possession. 
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Holt  Mfg.  Co.  V.  Collins,  154  Cal.  265,  97  Pac. 
516. 

Assignment   of   claim   against   carrier. — 

Where  complainant  sold  a  soda  water  foun- 
tain to  M.  &  Co.  under  a  conditional  sale  for 
the  price  of  two  hundred  dollars  of  which 
five  dollars  was  paid,  and,  on  destruction  of 
the  fountain  through  the  negligence  of  the 
carrier,  it  was  agreed  that  M.  &  Co.  should 
bring  suit  therefor  in  their  name  for  the 
benefit  of  complainant,  to  the  extent  of  its 
claim  for  the  unpaid  portion  of  the  price, 
and,  before  recovering  such  judgment,  M.  & 
Co.  assigned  the  claim  to  third  persons,  a 
judgment  recovered  in  such  action  in  equity 
stood  in  the  place  of  the  property,  on  which 
complainant  had  a  superior  lien,  both  under 
the  contract  and  independent  thereof.  Mur- 
phy V.  American  Sode  Fountain  Co.,  86  Miss. 
791,  39  So.  lOO. 

Time  to  sue. —  Where,  by  the  terms  of  a 
conditional  sale^  the  vendee  was  to  keep  the 
property  without  cost  to  the  vendor,  and  re- 
turn it  in  two  years  if  not  paid  for,  the 
vendor  cannot  maintain  replevin  against  a 
purchaser  of  the  vendee's  interest  before  the 
expiration  of  the  two  years.  Nutting  v.  Nut- 
ting, 63  N.  H.  221. 

23.  Maine. —  Peabody  v.  Maguire,  79  Me. 
572,  12  Atl.  630. 

Massachusetts. —  Robinson  v.  Besarick,  156 
Mass.  141,  30  N.  E.  553. 

Michigan. —  Edwards  v.  Symons,  65  Mich. 
348,  32  N.  W.  796,  holding,  however,  that  the 
right  to  reclaim  does  not  extend  to  after-ac- 
quired goods. 

Missouri. —  Ridgeway  v.  Kennedy,  52  Mo.  24. 

United  States. —  Gaylor  v.  Dyer,  10  Fed. 
Cas.  No.  5,283,  5  Cranch  C.  C.  461. 

Form  of  action. —  The  seller  of  goods  on  a 
conditional  sale  may  maintain  trespass,  the 
time  of  payment  having  passed,  against  a 
sheriff  who  seizes  the  same  under  an  execu- 
tion against  the  buyer.  Jordan  v.  Wells,  104 
Ala.  383,  16  So.  23.  See  also  Rose  v.  Story, 
1  Pa.  St.  1^0,  44  Am.  Dec.  121. 

Where  a  conditional  sale  was  rescinded, 
under  Mills  Annot.  St.  §  2027,  the  seller,  to 
make  the  transaction  available  against  the 
buyer's  creditors,  was  bound  to  immediately 
take  and  keep  actual  and  continued  posses- 
sion of  the  personalty.  Coors  v.  Reagan,  44 
Colo.  126,  96  Pac.  966. 

24.  Benner  v.  Puffer,  114  Mass.  376. 
Fixtures. —  The  vendor  may  reclaim  the 

property  from  one  who  as  mortgagee  of  land 
claims  the  property  as  fixtures.  Warren  v. 
Liddell,  110  Ala.  232,  20  So.  89. 
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in  default  the  vendor  has  not  the  right  of  possession  and  cannot  recover  the  goods 
from  a  third  person  claiming  under  the  buyer.^^ 

(ii)  Conditions  Precedent.  Demand  is  not  necessary  as  a  condition 
precedent  to  an  action  against  an  officer  holding  the  goods  under  process  against 
the  vendee,^^  or  one  whose  possession  is  tortious.^^  A  return  or  tender  of  the 
consideration  paid  to  the  original  buyer  is  not  necessary  when  it  is  sought  to 
recover  the  goods  from  a  subsequent  purchaser.^^ 

(ill)  Defenses.  If  the  seller  brings  an  action  against  the  buyer  for  the 
price  of  the  goods  this  is  an  election  to  affirm  the  sale  and  he  cannot  reclaim  the 
goods  from  a  third  person.^®  One  holding  under  the  buyer  cannot  set  up  as  against 
the  vendor  title  in  a  third  person ;  but  he  can  show  a  tender  of  the  purchase- 
price  to  the  vendor,  although  it  was  not  kept  good,  as  it  constitutes  an  offer  of 
performance.^^  In  replevin  against  a  stranger  who  is  in  possession  it  is  no  defense 
that  he  advanced  the  money  to  the  buyer  to  make  a  partial  payment,  and  after- 
ward tendered  the  seller  the  balance  of  the  price.^^  The  seller  will,  however,  lose 
his  right  to  recover  the  property  as  against  a  bona  fide  purchaser  if  he  is  guilty 
of  laches  in  asserting  his  rights. 

(iv)  Pleading.^^  An  allegation  of  general  ownership  is  sustained  by  proof 
of  possession  retaken  by  the  vendor  under  a  conditional  contract  of  sale.^^  A 
purchaser  from  the  vendee  in  an  action  by  the  vendor  who  claims  that  the  sale 
to  the  vendee  was  conditional  may  show  under  a  general  denial  the  real  con- 
tract between  the  parties.^®  So  too  under  the  general  issue  the  purchaser  may 
show  that  the  requirements  of  the  statute  relating  to  registration  were  not  com- 
plied with.^^ 

(v)  Evidence.^^  The  burden  of  proof  is  on  the  seller  to  show  that  there  has 
been  a  default  on  the  part  of  the  vendee. To  show  that  the  price  has  not  been 
paid,  the  vendor  may  prove  a  judgment  on  the  vendee's  note,  an  execution,  and 
a  return  of  nulla  hona.*^  On  an  issue  as  to  the  character  of  the  sale  as  conditional 
or  absolute  the  seller  may  prove  acts  and  conduct  consistent  with  the  theory  that 
the  sale  was  conditional.*^ 


25.  Savall  v.  Wauful,  16  N.  Y.  Suppl.  219, 
21  N.  Y.  Civ.  Proc.  18.  To  the  same  effect 
see  Tulley  v.  Fairly,  51  Ind.  311. 

26.  Forbes  v.  Martin,  7  Houst.  (Del.)  375, 
32  Atl.  327 ;  Sanders  v.  Wilson,  19  D.  C.  555. 
And  see  Moses  v.  Rogers,  62  Vt.  84,  19  Atl. 
118. 

27.  Tanner  v.  Mishawaka  Woolen  Mfg.  Co., 
28  Ind.  App.  536,  63  N.  E.  313;  Whitney  v. 
McConnell,  29  Mich.  12,  where  the  goods  had 
been  pawned. 

28.  Riley  v.  Dillon,  148  Ala.  283,  41  So. 
768;  Van  Allen  v.  Francis,  123  Cal.  474,  56 
Pac.  339;  Barnes  v.  Rawlings,  74  Mo.  App. 
531.  But  see  Ketchum  v.  Brennan,  53  Miss. 
596. 

29.  Moline  Plow  Co.  v.  Rodgers,  53  Kan. 
743,  37  Pac.  Ill,  42  Am.  St.  Rep.  317. 

30.  A.  D.  Puffer,  etc.,  Mfg.  Co.  v.  May,  78 
Md.  74  26  Atl.  1020. 

31.  Christenson  v.  Nelson,  38  Oreg.  473,  63 
Pac.  648. 

32.  Chase  v.  Pike,  125  Mass.  117. 

33.  Knowles  Loom  Works  v.  Knowles,  (Del. 
1906)  65  Atl.  26;  Townsend  v.  Melvin,  5 
Pennew.  (Del.)  495,  63  Atl.  330;  Mathews  v. 
Smith,  8  Houst.  (Del.)  22,  31  Atl.  879; 
Robbins  v.  Phillips,  68  Mo.  100;  Owenby  v. 
Swann,  (Tenn.  Ch.  App.  1900)  59  S.  W.  378. 

Illustration.— Where  a  chattel  and  a  bill 
of  sale  thereof  have  been  delivered  by  the 


seller  to  the  purchaser,  who  acknowledged  in 
writing  the  receipt  of  the  property,  and  it 
was  permitted  to  remain  in  the  possession  of 
the  purchaser,  without  demand  for  compli- 
ance with  the  conditions  of  the  sale,  until  it 
was  actually  sold  and  delivered  to  another, 
the  seller  waived  compliance  with  the  condi- 
tions, and  is  estopped  from  claiming  that 
title  never  passed  to  the  subsequent  pur- 
chaser. Gilroy  t:.  Everson-Hickok  Co.,  118 
N.  Y.  App.  Div.  733,  103  N.  Y.  Suppl.  620 
[affirw,ed  in  190  N.  Y.  551,  83  N.  E.  1125]. 

34.  Pleading  generally  see  Pleading,  31 
Cyc.  1. 

35.  Wilson  V.  Lewis,  63  Nebr.  617,  88 
N.  W.  690,  when  the  assignee  of  the  vendor's 
rights  had  taken  possession. 

36.  Spooner  v.  Cummings,  151  Mass.  313, 
23  N.  E.  839. 

37.  Eidson  v.  Hedger,  38  Mo.  App.  52. 

38.  Evidence  generally  see  Evidence,  16 
Cyc.  821. 

39.  Leighton  v.  Stevens,  19  Me.  154; 
Ketchum  v.  Brennan,  53  Miss.  596 ;  Bruns- 
wick, etc.,  Co.  V.  Tacoma  Mill  Co.,  3  Wash. 
Terr.  164,  13  Pac.  902.  But  compare  Powell 
V.  Wallace,  44  Kan.  656,  25  Pac.  42. 

40.  Gaither  r.  Teague,  26  N.  C.  65. 

41.  Pollard  r.  Bates,  45  Vt.  506,  where  it 
appeared  that  after  the  purchase  many  of 
the  vendee's  creditors  had  sued  him  but  that 
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(vi)  Trial  and  Judgment/-^  Where  plaintiff  relies  wholly  on  the  reser- 
vation of  title  and  disclaims  any  reliance  on  the  buyer's  representdtions  as  to 
solvency,  evidence  as  to  such  representations  should  be  stricken  out  and  the 
issue  as  to  reservation  of  title  only  submitted  to  the  jury.**  Instructions  which 
ignore  the  question  whether  the  vendee  had  acquired  title  to  the  goods  are 
erroneous.*^  It  is  proper  to  submit  to  the  jury  the  question  of  notice  when  it 
appears  that  the  contract  was  not  filed  for  record  as  required  by  the  statute.*® 
Where  the  property  has  been  conveyed  in  trust  to  secure  a  debt,  equity  will  not 
order  it  to  be  given  up  absolutely  at  the  suit  of  the  conditional  vendor,  but  will 
allow  defendant  a  reasonable  time  to  pay  the  purchase-money,  and  retain  the 
property.*^  Where  the  judgment  is  in  favor  of  defendant  in  replevin,  it  is  proper 
to  allow  him  interest  on  the  value  of  the  property  as  damages  for  the  detention.*^ 

b.  Conversion.*^  When  property  conditionally  sold  is  in  the  possession  of  a 
third  person  claiming  under  the  conditional  vendee,  who  is  in  default,  the  seller 
may  bring  an  action  against  such  person  for  con  version. Such  an  action  will 
lie,  however,  only  if  the  vendee  is  in  default,^^  but  a  demand  is  not  essential  as  a 
condition  precedent. It  is  no  defense  that  the  seller  has  brought  suit  to  recover 
the  balance  of  the  purchase-price.^^  In  trover  against  a  creditor  it  is  held  that 
it  is  no  defense  that  he  has  tendered  the  vendor  the  amount  which  the  vendee 
agreed  to  pay.^*  It  is  held  in  some  jurisdictions  that  the  vendor  must  tender 
the  amount  paid  on  the  contract  if  it  exceeds  twenty-five  per  cent,  of  the  price. 
The  measure  of  damages  is  the  value  of  the  property  at  the  time  of  the  conversion, 
without  deduction  because  of  partial  payments;^®  but  in  some  jurisdictions  the 


plaintiff,  relying  on  the  terms  of  the  con- 
tract, had  not  done  so. 

42.  Trial  generally  see  Trial. 

43.  Judgment  generally  see  Judgments, 
23  Cyc.  623. 

44.  Pratt  v.  Burhans,  84  Mich.  487,  47 
N.  W.  1064,  22  Am.  St.  Rep.  703. 

45.  Jackson  v.  Smith,  (Miss.  1888)  4  So. 
119. 

Sufficiency  of  instructions  on  the  issue  as 
to  the  character  of  the  transaction  as  a  con- 
ditional sale  see  Collins  v.  Houston,  138  Pa. 
St.  481,  21  Atl.  234. 

46.  Thomas  v.  Richards,  69  Wis.  671,  35 
N.  W.  42. 

47.  Gambling  v.  Read,  Meigs  (Tenn.)  281 

48.  Collins  v.  Houston,  138  Pa.  St.  481, 
21  Atl.  234. 

49.  Conversion  generally  see  Trover  and 
Conversion. 

50.  Georgia. —  Sims  V.  James,  62  Ga.  260. 
Maine. —  Whipple    v.    Gilpatrick,    19  Me. 

427. 

Massachusetts.- —  Lorain  Steel  Co.  v.  Nor- 
folk, etc.,  R.  Co.,  187  Mass.  500,  73  N.  E. 
646;  Burbank  v.  Crooker,  7  Gray  158,  66 
Am.  Dec.  470. 

Michigan. —  See  Hogan  v.  Detroit  United 
R.  Co.,  154  Mich.  478,  118  N.  W.  140,  hold- 
ing that  where  the  buyer  under  a  condi- 
tional contract  of  sale  sells  the  property  to 
a  purchaser  with  notice  that  there  is  a  bal- 
ance of  the  price  unpaid,  the  seller  or  his 
assignee  may  recover  in  trover  the  unpaid 
price. 

■  New  York. —  Brewer  v.  Ford,  54  Hun  116, 
7  N.  Y.  .Suppl.  244;  Schleicher  v.  Wirth,  86 
N.  Y.  Suppl.  265. 

South  Carolina.-^  Bennett  v.  Sims,  Rice 
421. 


Canada. —  Joseph  Hall  Mfg.  Co.  v.  Hazlitt, 
11  Ont.  App.  749. 

See  43  Cent.  Dig.  tit.  "  Sales,"  §  1448. 

Partial  conversion. —  In  an  action  on  notes 
given  for  the  price  of  rails  and  reserving 
title  to  the  rails  until  payment,  against  the 
makers  and  their  successors  in  business, 
judgment  for  complainant  should  be  against 
the  makers  for  the  amount  of  the  notes  and 
interest  if  the  makers  are  solvent,  and  if 
they  are  insolvent  against  the  other  defend- 
ants only  for  such  part  of  the  rails  as  it 
may  be  shown  each  converted  to  his  use 
after  the  purchase  from  such  makers.  Lien- 
kauf  Banking  Co.  v.  Haney,  93  Miss.  613, 
46  So.  626. 

Purchaser  from  seller. — Where  the  receiver 
of  a  bank  purchased  a  seller's  claim  under 
a  conditional  sale  against  a  purchaser  from 
the  buyer,  alleged  to  have  taken  with  notice 
of  the  unpaid  price,  and  procured  a  transfer 
of  the  claim  to  plaintiff,  a  demand  On  such 
purchaser  having  been  made  by  the  receiver, 
and  not  by  plaintiff,  evidence  that  the  re- 
ceiver and  not  plaintiff  was  the  real  owner, 
and  that  the  purchase  was  made  with  the 
sanction  of  the  court,  and  the  purpose 
thereof,  was  admissible.  Hogan  v.  Detroit 
United  R.  Co.,  154  Mich.  478,  118  N.  W.  140. 

51.  Newhall  v.  Kingsbury,  131  Mass.  445. 

52.  Worthington  v.  A.  G.  Rhodes,  etc.,  Co., 
145  Ala.  656,  39  So.  614;  Crocker  v.  GuUifer, 
44  Me.  491,  69  Am.  Dec.  118.  But  see  Tomp- 
kins V.  Fonda  Glove  Lining  Co.,  188  N.  Y. 
261,  80  N.  E.  933. 

53.  Rawson  v.  Tuel,  47  Me.  506. 

54.  Buckmaster  v.  Smith,  22  Vt.  203. 

55.  National  Cash  Register  Co.  v.  Cervone, 
76  Ohio  St.  12,  80  N.  E.  1033,  under  statute. 

56.  Herbert  v.  Rhodes-Burford  Furniture 
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measure  of  plaintiff's  recovery  has  been  limited  to  the  amount  of  the  unpaid 
purchase-money.^^  And  it  has  also  been  held  that  where  several  items  of  prop- 
erty were  sold  conditionally,  and  some  of  the  property  was  destroyed  without 
the  fault  of  the  vendee,  and  another  portion  retaken  by  the  vendor,  the  latter 
could  not  maintain  trover  as  for  a  conversion  against  a  purchaser  of  the  remainder 
of  the  property  if  the  amount  paid  by  the  vendee  exceed  the  value  of  such 
remainder.^^  The  vendor  may  also  maintain  assumpsit  against  the  subsequent 
purchaser  to  recover  the  balance  due  on  the  purchase-money.^® 

M.  Remedies  of  Buyer  —  l.  Recovery  of  Price.  If  the  seller  unlawfully 
resumes  possession  of  the  property  the  buyer  may  recover  the  amount  he  has 
paid  thereon. A  common  count  for  money  had  and  received  is  a  sufficient 
declaration  in  an  action  to  recover  the  pricQ.^^  If  the  purchaser  dies  before  the 
default  the  action  may  be  maintained  by  his  personal  representative.^^  Where 
the  statute  provides  that  on  a  retaking  of  the  property  the  seller  shall  refund 
the  instalments  paid,®^  the  buyer  may  maintain  an  independent  action  for  the 
amount  so  to  be  refunded.^*  But  in  such  action  the  seller  may  set  off  the  value 
of  the  rent  of  the  property  while  it  was  in  the  purchaser's  possession. If  after 
payment  of  part  of  the  price  and  before  the  property  is  put  into  the  buyer's  pos- 
session it  is  destroyed,  the  buyer  may  recover  the  amount  so  paid.^®  So  too  he 
may  recover  freight  money  paid  for  the  benefit  of  the  seller  where  for  good  cause 
he  rejects  the  goods. ®^    The  buyer  may  recover  for  a  tort  to  the  property,®^  espe- 


Co.,  106  111.  App.  583;  Hawkins  v.  Hersey, 
86  Me.  394,  30  Atl.  14;  Brown  v.  Haynes, 
52  Me.  578 ;  Lorain  Steel  Co.  v.  Norfolk,  etc., 
R.  Co.,  187  Mass.  500,  73  N.  E.  646;  Angier 
V.  Taunton  Paper  Mfg.  Co.,  1  Gray  (Mass.) 
621,  61  Am.  Dec.  436;  Morgan  v.  Kidder,  55 
Vt.  367. 

57.  Davis  v.  Bliss,  187  N.  Y.  77,  79  N.  E. 
851;  Hose  V.  Story,  1  Pa.  St.  190,  44  Am. 
Dec.  121;  Homans  v.  Newton,  4  Fed.  880. 

58.  Swallow  v.  Emery,  111  Mass.  355. 

59.  MoCombs  v.  Guild,  9  Lea  (Tenn.) 
81. 

Vendor  as  assignee  of  contract  of  resale. — 

A  conditional  vendee  of  goods,  while  in  pos- 
session thereof,  resold  them  to  one  who  had 
no  notice  of  his  conditional  title  —  their 
value  to  be  determined  by  an  invoice  to  be 
taken.  While  the  invoice  was  being  taken, 
the  original  vendor  seized  the  goods,  as 
owner,  and  stopped  it;  and  the  second  vendee 
recovered  them  in  replevin,  having,  during 
the  replevin  suit,  sold  all  the  goods  without 
taking  an  invoice.  Part  of  the  purchase- 
price  was  paid  by  the  second  vendee  to  his 
immediate  vendor.  It  was  held  that  in  an 
action  by  the  original  vendor,  as  assignee 
of  the  contract  of  resale,  for  the  balance  of 
the  price  due  under  it,  the  second  vendor 
was  estopped  from  setting  up  the  defense  that 
no  invoice  had  been  taken.  Jenkins  v.  Fisher, 
15  Ind.  App.  58,  42  N.  E.  954. 

Right  to  maintain  action. — Where  one  to 
whom  a  colt  was  pledged  as  security  made  a 
conditional  sale  to  another  with  the  assent 
of  the  pledgor,  and  the  purchaser  at  the 
conditional  sale  sold  the  colt  to  another  with- 
out the  knowledge  of  the  owner  or  the 
pledgee,  the  pledgor,  the  contract  being  for 
his  benefit,  could,  after  demand,  maintain 
assumpsit  against  the  last  i)urcluisor  to  re- 
cover the  balance  duo  on  tlio  conditional  sale. 
Kimball  v.  Jackman,  42  N.  H.  242. 


60.  New  Home  Sewing  Mach.  Co.  v.  Bot- 
hane,  70  Mich.  443,  38  N.  W.  326. 

A  seizure  and  illegal  sale  and  purchase  at 

such  sale  of  the  property  by  the  vendor,  who 
theretofore  sold  such  property  under  a  condi- 
tional contract  of  sale,  effects  a  rescission  of 
the  contract,  and  the  purchaser  can  recover 
the  amount  of  the  purchase-price  paid  by  him 
less  the  reasonable  value  of  its  use  while  in 
his  possession.  A.  G.  Rhodes,  etc..  Furniture 
Co.  V.  Jenkins,  2  Ga.  App.  475,  58  S.  E.  897. 

61.  Wood  V.  Kaufman,  135  Mich.  5,  97 
N.  W.  47. 

62.  Wood  V.  Kaufman,  135  Mich.  5,  97 
N.  W.  47. 

63.  Mo.  Rev.  St.  §§  3412,  3413. 

64.  McArthur  v.  St.  Louis  Piano  Co.,  85 
Mo.  App.  525.  And  see  Roach  v.  Curtis, 
50  Misc.  (N.  Y.)  122,  100  N.  Y.  Suppl.  411 
[affirmed  in  115  N.  Y.  App.  Div.  765,  101 
N.  Y.  Suppl.  333]. 

65.  Wilson  v.  Burks,  71  Ga.  862;  A.  G. 
Rhodes,  etc..  Furniture  Co.  u.  Jenkins,  2  Ga. 
App.  475,  58  S.  E.  897.  Compare  Hoffman 
V.  White  Sewing  Mach.  Co.,  123  N.  Y.  App. 
Div.  166,  108  N.  Y.  Suppl.  253.  See  also 
supra,  X,  L,  1,  c,  (viii). 

66.  Weed  v.  Boston,  etc..  Ice  Co.,  12  Allen 
(Mass.)  377. 

67.  Virginia-Carolina  Lumber  Co.  t*. 
Eisinger,  29  App.  Cas.  (D.  C.)  531,  holding 
that  where  a  car-load  of  lumber  sold  on  con- 
dition that  it  proves  satisfactory  to  the  pur- 
chaser, freight  to  be  paid  by  the  seller,  is 
shipped  to  the  purchaser,  and  is  immedi- 
ately rejected  by  him  as  unsatisfactory, 
which  rejection  is  accepted  by  the  seller,  the 
lumber  remains  the  property  of  the  seller, 
subject  to  tlie  obligation  of  the  seller  to  pay 
the  purchaser  the  freiglit  paid  by  him  at 
tlio  seller's  request  and  for  his  benefit. 

68.  Emmanuel  County  r.  Thompson.  3  Ga. 
App.  225,  59  S.  E.  603.' 
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cially  where  the  whole  of  the  purchase-price  has  been  paid  before  such  action  is 
commenced/'' 

2.  CoNVERSioN.'^^  The  vendee  of  property  under  a  conditional  sale  may  main- 
tain trover  against  a  third  person  who  has  converted  the  property/^  although  an 
action  is  pending  at  the  suit  of  the  vendor  for  the  same  cause. If  the  buyer  is 
absolutely  bound  to  pay  the  price  he  may  recover  from  such  third  person  the  full 
value  of  the  property,  although  he  has  paid  but  a  portion  of  the  price. Other- 
wise the  measure  of  damages  is  the  value  of  the  goods  less  the  unpaid  purchase- 
money."^*  To  maintain  trover  against  the  seller  for  an  alleged  conversion,  the 
buyer  must  show  payment  or  tender  of  the  purchase-money ;  and  he  can  recover 
if  the  whole  price  has  not  been  paid  no  more  than  the  amount  paid  at  the  time 
possession  was  resumed."^®  Under  the  Vermont  statute,'^  which  provides  for  a 
sale  of  the  property  at  auction,  the  seller  on  failure  to  comply  therewith  is  liable 
as  for  a  conversion;  and  the  vendee  is  entitled  to  recover  the  value  of  the  prop- 
erty at  the  time  of  the  conversion  less  the  unpaid  portion  of  the  price,  no  deduc- 
tion being  made,  however,  for  the  value  of  the  use  of  the  property. 

3.  Redemption.  By  statute  in  some  states  it  is  provided  that  if  the  vendor 
retakes  the  goods  he  shall  furnish  the  buyer  with  a  statement  of  the  amount  due 
thereon,  and  that  the  vendee  shall  have  a  designated  period  to  redeem.^''  Such 
a  provision  is  not  waived  by  an  express  stipulation  in  the  contract  permitting  the 
vendor  to  retake  the  goods. So  too  the  statute  may  provide  that  the  seller, 
upon  retaking     the  goods,  shall  retain  them  a  certain  time  before  selling  them, 


69.  Emanuel  County  v.  Thompson,  3  Ga. 
App.  225,  59  S.  E.  603. 

Payment  a  question  for  jury. —  Whether  a 
servant,  buying  goods  from  his  master  under 
an  agreement  stipulating  that  the  ownership 
thereof  should  remain  with  the  master  until 
the  servant  had  sufficient  credit  to  pay  for 
the  same,  has  paid  for  the  goods,  was  held, 
under  the  facts,  to  be  a  question  of  fact  for 
the  jury.  Black  Raven  Coal  Co.  v.  Edmon- 
son, 108  S.  W.  955,  33  Ky.  L.  Rep.  3. 

70.  Trover  generally  see  Trover  and  Con- 
version. 

71.  Aldrich  v.  Hodges,  164  Mass.  570,  42 
N.  E.  107;  Friedman  v.  Phillips,  84  N.  Y. 
App.  Div.  179,  82  N.  Y.  Suppl.  96.  But  see 
Tuthill  V.  Wheeler,  6  Barb.  (N.  Y.)  362. 

72.  Aldrich  v.  Hodges,  164  Mass.  570,  42 
N.  E.  107. 

73.  Messenger  v.  Murphy,  33  Wash.  353, 
74  Pac.  480. 

74.  Friedman  v.  Phillips,  84  N.  Y.  App. 
Div.  179,  82  N.  Y.  Suppl.  96. 

75.  Hunt  V.  Winkel,  55  Iowa  623,  8  N.  W. 
484;  Moorhead  v.  Scofield,  111  Pa.  St.  584, 
5  Atl.  732. 

In  Ohio  it  has  been  held  that  if  the  buyer 
has  defaulted  he  cannot  maintain  trover, 
although  the  greater  part  of  the  purchase- 
money  has  been  paid.  Walters  v.  Wurlitzer, 
8  Ohio  Dec.  (Reprint)  166,  6  Cine.  L.  Bui. 
139. 

Where  the  buyer  voluntarily  surrenders 
possession  at  the  demand  of  the  seller,  he 
has  no  cause  of  action  under  Acts  (1877), 
No.  62,  which  gives  a  right  of  action  for 
removing  sewing  machines  from  the  premises 
of  purchasers  who  have  not  fully  paid 
therefor.  Jenks  v.  Howe  Sewing  Mach.  Co., 
34  La.  Ann.  1241. 

The  wife  of  the  buyer  upon  payment  or 
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tender  of  payment  of  the  purchase-money 
may  sue  the  seller  in  trover  for  conversion. 
Powers  V.  Burdick,  126  N.  Y.  App.  Div.  179, 
110  N.  Y.  Suppl.  883. 

76.  Levan  v.  Wilten,  135  Pa.  St.  61,  19 
Atl.  945.  See  also  Bridgman  v.  Robinson, 
7  Ont.  L.  Rep.  591,  3  Ont.  Wkly.  Rep.  503, 
holding  that,  where  the  property  is  wrong- 
fully taken  by  an  assignee  of  the  vendor,  the 
buyer's  damages  will  be  measured  by  the 
amount  he  has  paid  on  the  contract. 

77.  Vt.  St.  §  2293. 

78.  Clark  v.  Clement,  75  Vt.  417,  56  Atl. 
94. 

Assignment  of  contract. — ^Where  a  sewing 
machine  was  sold  under  a  conditional  con- 
tract, an  assignment  of  the  contract  to  de- 
fendant, without  disturbing  the  buyer's  pos- 
session or  control  of  the  machine,  did  not 
render  the  company  guilty  of  conversion  on 
the  ground  that,  plaintiff  having  failed  to 
comply  with  the  contract  of  sale,  the  com- 
pany was  bound  to  sell  the  machine  accord- 
ing to  the  statute.  Nye  v.  Daniels,  75  Vt. 
81,  53  Atl.  150. 

79.  Clark  v.  Clement,  75  Vt.  417,  56  Atl. 
94. 

80.  Mass.  St.  (1884)  c.  313. 

81.  Lee  v.  Gorham,  165  Mass.  130,  42  N.  E. 
556. 

82.  See  N.  Y.  Laws  (1897),  c.  418,  §  116 
et  seq.',  N.  Y.  Laws  (1900),  c.  762;  Wad- 
hams  N.  Y.  Consol.  Laws,  tit.  "  Personal 
Property  Law,"  §  65. 

83.  Right  to  retake  see  supra,  X,  L,  1, 
c,  (I). 

Taking  by  a  state  marshal  is  not  a  taking 
by  plaintiff,  the  property  being  merely  in 
custodia  legis.  Sigal  v.  Frank  E.  Hatch  Co., 
61  Misc.  (N.  Y.)  332,  113  N.  Y.  Suppl. 
818. 
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to  permit  the  buyer  to  comply  with  the  terms  of  his  contract;  but  that  he  must 
sell  at  public  auction  within  a  certain  time  unless  the  goods  are  redeemed  by  the 
buyer. 

4.  Penalty  For  Failure  to  Enter  Satisfaction.  Although  a  statute  provides 
that  conditional  sale  contracts  shall  be  filed  and  recorded  like  chattel  mortgages, 
this  does  not  entitle  the  buyer  on  failure  of  the  seller  to  enter  satisfaction  of  the 
conditional  sale  to  recover  the  penalty  provided  for  failure  to  satisfy  a  chattel 
mortgage  of  record.^® 

N.  Remedies  of  Third  Persons  —  i.  Mortgagee  of  Vendee.  A  mort- 
gagee of  the  vendee  or  his  successor  in  interest  may  maintain  an  action  for  the 
surplus  proceeds  of  the  property  obtained  on  a  resale  by  the  vendor. So  too 
a  mortgagee  of  the  conditional  vendee  may  recover  from  the  conditional  vendor 
who  has  concealed  the  property  to  prevent  it  being  taken  under  the  mortgage,  the 
value  of  the  property  not  exceeding  the  amount  of  the  mortgage  debt.^^ 

2_.  Subsequent  Purchaser  From  Vendee.^^  A  subsequent  purchaser  does  not 
overcome  the  positive  testimony  that  his  vendor  held  the  property  under  a  con- 
ditional sale  by  testimony  affording  a  mere  inference  that  the  sale  was  not  con- 
ditional, or  if  it  was,  that  the  purchase-price  had  been  paid.^^  On  the  other  hand, 
the  fact  that  the  subsequent  purchaser  who  was  the  father  of  the  conditional 
vendee  left  the  property  in  the  vendee's  hands  is  not  of  itself  sufficient  to  show 
fraud  and  collusion.  When  the  subsequent  purchaser  himself  purchases  under  a 
conditional  contract  and  subsequently  learns  that  his  vendor  holds  under  a  con- 
ditional sale,  and  that  the  purchase-price  had  not  been  paid,  he  may  refuse  to 
proceed  with  the  contract  and  may  recover  his  payments  and  damages. As 
against  the  original  vendor,  a  subsequent  purchaser,  to  recover  the  amount  he 
has  paid,  must  account  for  the  use  of  the  property  to  the  same  extent  as  the 
original  vendee  would  be  charged.^*  The  subsequent  purchaser  on  a  retaking  of 
the  goods  by  the  original  vendor  has  an  action  of  damages  against  his  vendor. 
In  replevin  by  a  subsequent  purchaser  against  the  conditional  vendor,  a  referee 
on  finding  for  defendant  is  not  required  to  fix  the  value  of  the  goods. ^® 

Salesman,  a  man  who  sells  goods  in  a  shop  or  store,  or  by  canvassing. ^ 
(See  Commercial  Traveler,  8  Cyc.  334;  Drummer,  14  Cyc.  1087;  Hawkers  and 
Peddlers,  21  Cyc.  378.) 


84.  Roach  'C.  Curtis,  191  N.  Y,  387,  84 
N.  E.  283  [affirming  115  N.  Y.  App.  Div. 
765,  101  N.  Y.  Suppl.  333  {affirming  50 
Misc.  122,  100  N.  Y.  Suppl.  411)];  Davis  v. 
Bliss,  187  N.  Y.  77,  79  N.  E.  851;  Powers  v. 
Burdick,  126  N.  Y.  App.  Div.  179,  110  N.  Y. 
Suppl.  883 ;  Hoffman  v.  White  Sewing  Mach. 
Co.,  123  N.  Y.  App.  Div.  166,  108  K  Y. 
Suppl.  253;  Sigal  v.  Frank  E.  Hatch  Co., 
61  Misc.  (K  Y.)  332,  113  N.  Y.  Suppl.  818. 

The  buyer's  wife,  upon  payment  before  sale 
of  the  balance  unpaid  and  reasonable  ex- 
penses, was  entitled  to  possession  of  the 
property,  defendant  only  being  entitled  to 
be  made  whole.  Powers  v.  Burdick,  126 
N.  Y.  App.  Div.  179,  110  N.  Y.  Suppl.  883. 

85.  Hoffman  v.  White  Sewing  Mach.  Co., 
123  N.  Y.  App.  Div.  106,  108  N.  Y.  Suppl. 
253.  See  also  Roach  v.  Curtis,  191  N.  Y. 
387,  84  N.  E.  283  [affirming  115  N.  Y.  App. 
Div.  765,  101  N.  Y.  Suppl.  333  {affirming 
50  Misc.  122,  100  N.  Y.  Suppl.  411)]. 

Resale  generally  see  supra,  X,  L,   1,  c, 

(VIII). 

Modification  of  contractual  provisions  by 

this  statute  see  Davis  i\  Bliss,  187  N.  Y.  77, 
79  N.  E.  851. 


86.  Curd  V.  Bown,  3  Kan.  App.  553,  43 
Pac.  846. 

87.  Rights  of  creditors  of  buyer  see  su- 
pra, X,  J,  2;  X,  J,  4,  h,  (III). 

88.  Cutting  V.  Whittemore,  72  N.  H.  107, 
54  Atl.  1098. 

89.  Anderson  v.  Adams,  117  Ga.  919,  43 
S.  E.  982. 

Sufficiency  of  instruction  in  a  suit  by  the 
mortgagee  to  recover  the  property  from  the 
original  vendor  see  Begole  v.  Stone,  72  Mich. 
71,  40  N.  W.  171. 

90.  Rights  of  bona  fide  purchasers  from 
buyer  see  supra,  X,  J,  3;  X,  J,  4,  h,  (ii). 

91.  Goodgame  v.  Sanders,  140  Ala.  247,  37 
So.  200. 

92.  Wilcox  r,  Williamson  Law  Book  Co., 
92  Iowa  215,  60  N.  W.  618. 

93.  Bowen  r.  Dawley,  116  X.  Y.  App.  Div. 
568,  101  N.  Y.  Suppl.  878. 

94.  Snook  r.  Raglan,  89  Ga.  251,  15  S.  E. 
364. 

95.  Price  r.  Jones,  3  Head  (Tenn.)  84. 

96.  Keeney  r.  Swan,  2  N.  Y.  St.  214,  ap- 
plying and  construing  Code  Civ.  Proc.  §  1727. 

1.  Standard  Diet,  [quoted  in  U.  S.  v.  Gin 
Hing,  8  Ariz.  416,  419,  76  Pac.  639]. 

[X,  N,  2] 
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Salmon  river.    Any  river  frequented  by  salmon  or  young  of  salmon.^ 

Saloon,  in  its  original  sense,  a  large  public  room  or  parlor;^  a  hall  of  recepv 
tion;  *  a  spacious  and  elegant  apartment  for  the  reception  of  company  or  for  works 
of  art ;  ^  an  apartment  for  specific  public  uses.^  In  a  more  particular  sense,  a  place 
where  intoxicating  liquors  are  sold ;  ^  a  place  devoted  to  the  retailing  and  drinking 
of  intoxicating  liquors;  a  grog  shop;  ^  a  place  for  retailing  spirituous  liquors;^ 
a  building  or  place  where  Hquors  are  kept  for  sale  at  retail;  a  public  room  for 
specific  uses,  especially  a  bar-room  or  grog  shop ;  a  large  public  room  or  parlor, 
a  public  room  for  specific  uses,  especially  a  bar-room  or  grog  shop ;  a  place  of 
refreshment ;  a  place  where  persons  who  call  for  them  are  supplied  with  refresh- 
ments.^^ (Saloon:  Injunction  to  Prevent  Maintenance,  see  Injunctions,  22  Cyc. 
898  note  2.  Regulation  in  General,  see  Intoxicating  Liquors,  23  Cyc.  161.  See 
also  Bar,  5  Cyc.  615;  Grog-Shop,  20  Cyc.  1367;  Innkeepers,  22  Cyc.  1094; 
Restaurant,  34  Cyc.  1677.) 
.  Salt.    The  chloride  of  sodium.^^ 

SALT-CAKE.    A  refuse  produced  in  the  manufacture  of  muriatic  acid.^® 

SALT-LICK.    See  Mines  and  Minerals,  27  Cyc.  540. 

SALT-MARSH.    A  term  applied  in  California  to  a     certain  class  of  ^  swamp 
and  overflowed  lands  '  held  by  the  State  under  the  'Arkansas  Act.'  "  . 
SALT  MEADOW.    See  Meadow,  26  Cyc.  1607  note  9. 


"  Salesmen  making  sales "  includes  one 
who  sells  and  delivers  the  goods  at  the  time 
of  the  contract;  in  other  words,  he  carries  the 
goods  with  him,  makes  the  sale,  and  delivers 
them.  Needham  v.  State,  51  Tex.  Cr.  248, 
251,  103  S.  W.  857. 

2.  Reg.  1-.  Grey,  L.  R.  1  Q.  B.  469,  472, 
6  B.  &  S.  65,  12  Jur.  N.  S.  685,  35  L.  J. 
M.  C.  198,  14  L.  T.  Rep.  N.  S.  477,  14  Wkly. 
Rep.  671. 

3.  McDougall  v.  Giacomini,  13  Nebr.  431, 
434,  14  N.  W.  150;  Webster  Diet,  [quoted  in 
Cardillo  v.  People,  26  Colo.  355,  358,  58 
Pac.  678 ;  Clinton  v.  Grusendorf,  80  Iowa 
117,  120,  45  N.  W.  407]. 

4.  Webster  Diet,  [quoted  in  Cardillo  V. 
People,  26  Colo.  355,  358,  58  Pac.  678;  Clin- 
ton V.  Grusendorf,  80  Iowa  117,  120,  45 
N.  W.  407]. 

5.  Webster  Diet,  [quoted  in  Cardillo  v. 
People,  26  Colo.  355,  358,  58  Pac.  678;  State 
V.  O'Connell,  26  Ind.  266,  267]. 

6.  Webster  Diet,  [quoted  in  Clinton  v. 
Grusendorf,  80  Iowa  117,  120,  45  N.  W.  407]. 
See  also  Ex  p.  Livingstone,  20  Nev.  282,  288, 
21  Pac.  322. 

7.  Fourment  v.  State,  155  Ala.  109,  113, 
46  So.  266;  McDougall  v.  Giacomini,  13  Nebr. 
431,  434.  14  N.  W.  150. 

8.  Standard  Diet.;  Webster  Diet,  [both 
quoted  in  Leesburg  v.  Putnam,  103  Ga.  110, 
113,  29  S.  E.  602,  68  Am.  St.  Rep.  80]. 

9.  McMurtry  v.  State,  38  Tex.  Cr.  521,  524, 
43  S.  W.  1010,  where  it  is  said  the  word  has 
a  varied  meaning.  See  also  State  v.  O'Con- 
nell, 26  Ind.  266,  267. 

An  act  fixing  the  time  for  opening  and 
closing  saloons  and  gaming  houses  refers,  by 
the  use  of  the  term,  only  to  places  where 
intoxicating  liquors  are  kept.  Ex  p.  Liv- 
ingstone, 20  Nev.  282,  288,  21  Pac.  322. 

10.  State  i:  Baker,  50  Greg.  381,  384,  92 
Pac.  1076,  13  L.  R.  A.  N".  S.  1040,  where  it 
is  said  it  may  include  more  than  one 
room. 


Does  not  include  an  inclosed  park  in  which 
such  liquors  are  sold.  State  v.  Barr,  39 
Conn.  40,  44. 

11.  Webster  Diet,  [quoted  in  Cardillo  i'. 
People,  26  Colo.  355,^358,  58  Pac.  678;  Lees- 
burg f.  Putnam,  103  Ga.  110,  113,  29  S.  E. 
602,  68  Am.  St.  Rep.  80]. 

12.  Webster  Diet,  [quoted  in  Malkan  v. 
Chicago,  217  111.  471,  479,  75  N.  E.  548,  2 
L.  R.  A.  N.  S.  488]. 

13.  Worcester  Diet,  [quoted  in  Kitson  v. 
Ann  Arbor,  26  Mich.  325,  326]. 

Distinguished  from:  "Dispensary"  see 
Leesburg  v.  Putnam,  103  Ga.  110,  113,  29 
S.  E.  602,  68  Am.  St.  Rep.  80.  "  Dram  shop  " 
see  Intoxicating  Liquors,  26  Cyc.  61  note 
28. 

"Saloon  purposes"  see  Craig  v.  Werth- 
mueller,  78  Iowa  598,  606,  43  N.  W.  606. 

"The  general  business  of  saloon  keeper," 
in  a  certificate  stating  the  nature  of  the  busi- 
ness proposed  to  be  done,  is  sufficiently  de- 
scriptive and  definite  and  is  quite  as  in- 
telligible as  the  words  "  grocer,  innkeeper, 
storekeeper,"  and  the  like.  Cahill  v,  Camp- 
bell, 105  Mass.  40,  41. 

14.  Goozen  v.  Phillips,  49  Mich.  7,  8,  12 
N.  W.  889. 

It  is  not  necessarily  a  place  for  the  sale 
of  intoxicating  liquors.  Brewer,  etc..  Brew- 
ing Co.  V.  Boddie,  181  111.  622,  623,  55  N.  E. 
49 ;  Kitson  v.  Ann  Arbor,  26  Mich.  325,  326 ; 
State  V.  Mansker,  36  Tex.  364,  365;  Spring- 
field V.  State,  (Tex.  App.  1890)  13  S.  W. 
752;  Early  v.  State,  23  Tex.  App.  364,  365, 
5  S.  W.  122. 

15.  Webster  Int.  Diet. 

"  Refuse  salt "  is  damaged,  or  impure  com- 
mon salt.  Carroll  v.  Walton,  etc.,  Co.,  48 
Fed.  123,  125,  distinguishing  "salt-cake." 

"  Mineral  "  may  include  salt.  See  Mines 
AND  Minerals,  27  Cyc.  533  text  and  note  42. 

16.  Carroll  t:  Walton,  etc.,  Co.,  48  Fed. 
123,  125,  distinguishing  "refuse  salt." 

17.  Rondell  v.  Fay,  32  Cal.  354,  364. 
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Saltpeter.    See  Drug,  14  Cyc.  1077  note  65. 

Salts,  a  term  which  includes  the  carbonates  of  lime,  whether  produced 
mechanically  or  found  in  a  native  state.^^ 

SALUS  POPULI  EST  SUPREMA  LEX.  A  maxim  meaning  ''The  health  of  the 
people  is  the  first  law." 

SALUS  REIPUBLICiE  SUPREMA  LEX.  A  maxim  meaning  ''The  safety  of  the 
state  is  the  supreme  law." 

SALUS  UBI  MULTI  CONSILIA.  A  maxim  meaning  "  In  many  counsellors 
there  is  safety." 

SALUTEM  CIVUM  CIVITATUMQUE  INCOLUMNITATEM  CONDIT^  LEGES  SUNT. 

A  maxim  meaning  "  Laws  were  made  for  the  safety  of  citizens  and  for  the  security 
of  states." 


18.  Bryan  v.  Stevens,  4  Fed.  Cas.  No. 
2,066a. 

"Chemical  salts"  may  include  muriate  or 
hydrochlorate  of  cocaine.  Lelm  v.  U.  S.,  66 
Fed.  748. 

19.  Peloubet  Leg.  Max. 

Applied  in:  Beauvior  Club  v.  State,  148 
Ala.  643,  648,  42  So.  1040,  121  Am.  St.  Rep. 
82;  Little  Rock  v.  Willis,  27  Ark.  572,  577; 
Robertson  v.  Porter,  1  Ga.  App.  223,  228,  57 
S.  E.  993;  Chicago  v.  Gunning  System,  114 
111.  App.  377,  386  (dissenting  opinion)  ; 
Seavey  f.  Preble,  64  Me.  120,  121;  State  v. 
Noyes,  47  Me.  189,  211;  Singer  v.  State,  72 
Md.  464,  465,  19  Atl.  1044,  8  L.  R.  A.  551; 
Taunton  v.  Taylor,  116  Mass.  254,  260;  Com. 
V.  Blodgett,  12  Mete.  (Mass.)  56,  82;  Taylor 
V.  Plymouth,  8  Mete.  (Mass.)  462,  465; 
Davock  t.  Moore,  105  Mich.  120,  133,  63 
N.  W.  424,  28  L.  R.  A.  783;  People  Phip- 
pin,  70  Mich.  6,  19,  37  N.  W.  888;  Verdon 
t.  Bowman,  5  Nebr.  (Unoff.)  38,  97  N.  W. 
229 ;  American  Print  Works  v.  Lawrence, 
23  N.  J.  L.  590,  607,  57  Am.  Dec.  420; 
Den  V.  Shotwell,  23  N.  J.  L.  465,  474;  Sin- 
nickson  f.  Johnson,  17  N.  J.  L.  129,  147,  34 
Am.  Dec.  184;  Marlatt  v.  Warwick,  19  N.  J. 
Eq.  439,  454;  Litchfield  v.  Pond,  186  N.  Y. 
66,  78  N.  E.  719;  Rochester  v.  West,  29 
N.  Y.  App.  Div.  125,  128,  51  N.  Y.  Suppl. 
482;  Campbell  f.  Seaman,  2  Thomps.  &  C. 
(N.  Y.)   231,  237;  Richards  v.  New  York, 


48  N.  Y.  Super.  Ct.  315,  323;  New  York  V. 
Lord,  17  Wend.  (N.  Y.)  285,  292;  Matter  of 
Jacobs,  2  N.  Y.  Cr.  539,  545;  Turner  f. 
Toledo,  8  Ohio  Cir.  Dec.  196,  200;  Pennsyl- 
vania R.  Co.  V.  Braddock  Electric  R.  Co., 
152  Pa.  St.  116,  127,  25  Atl.  780;  Powell  v. 
Com.,  114  Pa.  St.  265,  294,  7  Atl.  913,  60 
Am.  Rep.  350;  Vodges  v.  Ferree,  5  Wkly. 
Notes  Cas.  (Pa.)  99,  101;  Aronheimer  v. 
Stokley,  2  Wkly.  Notes  Cas.  (Pa.)  723; 
Block  V.  Schwartz,  27  Utah  387,  403,  76  Pac. 
22,  101  Am.  St.  Rep.  971,  65  L.  R.  A.  308; 
Winn  V.  Rutland,  52  Vt.  481,  492;  Baker  v. 
Wise,  16  Gratt.  (Va.)  139,  199;  Moyer  v. 
Peabody,  148  Fed.  870,  876;  Robinson  Gold 
Min.  Co.  V.  Alliance  Ins.  Co.,  [1902]  2 
K.  B.  489,  497,  7  Com.  Cas.  219,  71  L.  J. 
K.  B.  942,  86  L.  T.  Rep.  N.  S.  858,  18  T.  L.  R. 
732,  51  Wkly.  Rep.  105;  Low  v.  Peers,  Wilm. 
364,  373,  97  Eng.  Reprint  138;  Bonisteel 
V.  Saylor,  17  Ont.  App.  505,  518;  Reg.  f. 
Bunting,  7  Ont.  524,  562. 

20.  Boiivier  L.  Diet,  {citing  Broom  Leg. 
Max.]. 

Applied  in:  Cochituate  Bank  v.  Colt,  1 
Gray  (Mass.)  382,  386;  Springfield  v.  Con- 
necticut River  R.  Co.,  4  Cush.  (Mass.)  63, 
71;  Egerton  v.  Brownlow,  4  H.  L.  Cas.  1, 
195,  18  Jur.  71,  23  L.  J.  Ch.  348,  10  Eng. 
Reprint  359. 

21.  Bouvier  L.  Diet,  [citing  4  Inst.  1]. 

22.  Peloubet  Leg.  Max. 


SALVAGE 


By  Edwabd  C.  Ellsbrbe* 

I.  DEFINITIONS,  719 

A.  Salvage,  719 

B.  Salvage  Loss,  720 

IL  ELEMENTS  OF  SALVAGE  CLAIM,  720 

A.  In  General,  720 
•     B.  The  Peril,  721 
G.  The  Service,  721 

1.  Nature  of  Service,  721 

a.  In  General,  721 

b.  Rescue  of  Stranded  Vessel,  722 

c.  Rescue  From  Fire,  723 

d.  Towage,  724 

(i)  In  General,  724 

(ii)  Towage  Converted  Into  Salvage,  725 
(ill)  Effect  of  Signal,  725 

e.  Pilotage,  726 

f.  Recapture,  727 

(i)  From  Pirates  or  Enemy,  727 
(ii)  From  Mutineers,  728 

g.  Saving  Drifting  Vessel  or  Cargo,  728 

h.  Raising  Sunken  Vessel  or  Cargo,  728 

i.  Purchase  of  Wrecked  Cargo,  728 
j.  Avoidance  of  Collision,  728 

k.  Saving  of  Life,  729 
1.  Services  Rendered  Under  Contract,  729 

2.  Request  For  and  Acceptance  of  Services,  730 

a.  Necessity  of  Acceptance,  730 

b.  Effect  of  Request,  731 
D.  Beneficial  Result  of  Services,  731 

1.  In  General,  731 

2.  When  Requested,  732 

3.  When  Rendered  Under  Contract,  732 

III.  PROPERTY  SUBJECT  TO  SALVAGE,  733 

A.  In  General,  733 

B.  Vessels  and  Ships,  734 

C.  Derelict,  734 

IV.  PERSONS  AND  VESSELS  ENTITLED  TO  SALVAGE,  735 

A.  In  General,  735 

B.  Public  Servants,  736 

1.  In  General,  736 

2.  National  Vessels,  736 
G.  Owner  of  Salvor,  737 

1.  In  General,  737 

2.  Corporations,  738 

3.  When  Both  Vessels  Belong  to  Same  Owner,  738 

♦Author  of Inspection,"  22  Cyc.  1363;  "  Novation,"  29  Cyc.  1129;  "Obscenity,"  29  Cyc.  1314;  "Piracy"  30 
Cyc.  1626;  "Post-Offlce,"  81  Cyc.  970.  Joint  author  of  "  Religious  Societies,"  34  Cyc.  1112, 
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D.  Ship-Owner  or  Charterer,  738 

E.  Ship-Owner  or  Owner  of  Cargo,  739 

F.  Mortgagor  or  Mortgagee,  739 

G.  Master  and  Crew,  739 

1.  Of  Salving  Vessel,  739 

a.  In  General,  739 

b.  When  Both  Vessels  Belong  to  Same  Owner,  740 

2.  Of  Salved  Vessel,  740 

a.  In  General,  740 

b.  /n  Case  of  Discharge,  Wreck,  or  Abandonment,  740 

c.  In  Case  of  Recapture  of  Vessel,  741 

H.  Passengers,  741 

I.  Vessel  in  Tow  of  Salvor,  742 

J.  Vessels  of  Persons  Causing  or  Contributing  to  Peril,  742 

1.  In  General,  742 

2.  Wreck  of  Vessel  by  Master,  743 

K.  Different  Sets  of  Salvors  and  Successive  Salvors,  743 

1.  In  General,  743 

2.  Right  to  Interfere  and  Participate  in  Salvage,  744 

V.  PERSONS  AND  PROPERTY  LIABLE  FOR  SALVAGE,  744 

A.  Persons  Liable,  744 

1.  In  General,  744 

2.  Life  Salvage,  745 

B.  Property  Liable,  746 

1.  In  General,  746 

2.  Property  of  United  States,  746 

VL  Negligence  or  misconduct  of  salvors,  746 

A.  Skill  and  Care  Required,  746 

B.  Forfeiture  by  Negligence  or  Misconduct,  747 

1.  In  General,  747 

2.  Embezzlement  or  Failure  to  Deliver  Property,  748 

3.  Effect  of  Forfeiture,  748 

a.  As  to  Rights  of  Co-Salvors,  748 

b.  As  to  Disposition  of  Forfeited  Shares,  749 

C.  Liability  of  Salvor  For  Negligence  or  Misconduct,  749 

Vll.  THE  AWARD,  750 

A.  In  General,  750 

1.  Principle  and  Basis  of  Award,  750 

a.  Theory  and  Purpose  of  Remuneration,  750 

b.  Elements  to  Be  Considered,  751 

(i)  In  General,  751 
(ii)  Place  of  Rendering  Services,  752 

(ill)  Character  of  Vessel  or  Person  Rendering  Service,  752 

(a)  In  General,  752 
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CROSS-REFERENCES 

For  Matters  Relating  to : 

Insurance,  see  Marine  Insurance,  26  Cyc.  538. 
Salvage  of  Logs,  see  Logging,  25  Cyc.  1577. 
Shipping  in  General,  see  Shipping. 

L  Definitions. 

A.  Salvage.  Salvage  is  the  compensation  allowed  to  persons  by  whose 
Voluntary  assistance  a  ship  or  its  cargo  has  been  saved,  in  whole  or  in  part,  from 
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impending  danger,  or  recovered  from  actual  loss/  as  in  cases  of  shipwreck,  derelict, 
or  recapture,^  or  from  fire,  pirates,  or  enemies.^  In  the  United  States  the  term  has 
been  extended  to  include  compensation  for  saving  property  or  rescuing  it  from 
impending  peril  on  a  public  navigable  river  or  lake,^  and  to  vessels  undergoing 
repairs  in  dry^  dock.**  The  term  salvage"  is  sometimes  used  to  express  the 
service  rendered,^  and  also  the  goods  or  property  saved. ^ 

B.  Salvage  Loss.  A  ''salvage  loss"  is  that  kind  of  loss  which  it  is  presumed 
would,  but  for  certain  services  rendered,  have  become  a  total  loss;  ^  a  total  loss 
diminished  by  salvage.^ 

11.  ELEMENTS  OF  SALVAGE  CLAIM. 
A.  In  GeneraL    Three  elements  are  necessar}^  to  a  valid  salvage  claim: 
(1)  A  marine  peril.    (2)  Service  voluntarily  rendered  when  not  required  as  an 


1.  Baker  v.  Hoag,  7  N.  Y.  555,  559,  59 
Am.  Dec.  431;  The  Blackwell,  10  Wall.  (U.S.) 
1,  12,  19  L.  ed.  870  [quoted  in  The  Hesper, 

18  Fed.  692] ;  The  Job  H.  Jackson,  161  Fed. 
1015,  1017;  The  Ljonan  M.  Law,  122  Fed. 
816,  822;  The  Rita,  62  Fed.  761,  763,  10 
C.  C.  A.  629;  The  Sandringham,  10  Fed.  556, 
572,  5  Hughes  316;  Browning  v.  Baker,  4 
Fed.  Cas.  No.  2,041,  2  Hughes  ^30,  41;  Davey 
V.  The  Mary  Frost,  7  Fed.  Cas.  No.  3,591; 
Hand  v.  The  Elvira,  11  Fed.  Cas.  No.  6,015, 
Gilp.  60;  Hennessey  v.  The  Versailles,  11 
Fed.  Cas.  No.  6,365,  1  Curt.  353,  355;  Lea 
V.  The  Alexander,  15  Fed.  Cas.  No.  8,153, 
2  Paine  466,  467;  The  Sailor's  Bride, 
21  Fed.  Cas.  No.  12,220,  1  Brown  Adm.  68, 
69. 

Distinguished  from  "  prize." — Salvage  should 
be  regarded  in  the  light  of  compensation,  and 
not  in  the  light  of  prize.  The  latter  is  more 
like  a  gift  of  fortune,  conferred  without  re- 
gard to  the  loss  or  sufferings  of  the  owner, 
who  is  a  public  enemy;  while  salvage  is  the 
reward  granted  for  saving  the  property  of 
the  unfortunate.  The  Elena  G.,  61  Fed.  519, 
520.  See  also  The  Star,  3  Wheat.  (U.  S.) 
78,  4  L.  ed.  338;  The  Victory,  28  Fed.  Cas. 
No.  16,938,  2  Sprague  226. 

Salvage  compared  with  compensation  see 
Compensation,  8  Cyc.  402  note  72. 

2.  Black  L.  Diet. ;  3  Kent  Comm.  245.  And 
see  Baker  v.  Hoag,  7  N.  Y.  555,  559,  59  Am. 
Dec.  431;  Cope  v.  Vallette  Dry-Dock  Co.,  119 
U.  S.  625,  628,  7  S.  Ct.  336,  30  L.  ed.  501; 
The  Sabine,  101  U.  S.  384,  390,  25  L.  ed. 
982;  The  Blackwell,  10  Wall.  (U.  S.)  1,  11, 

19  L.  ed.  870  [quoted  in  Spaulding  v.  Alaska 
Commercial  Co.,  1  Alaska  497,  501];  Mont- 
gomery V.  The  T.  P.  Leathers,  17  Fed.  Cas. 
No.  9,736,  1  Newb.  Adm.  421,  428;  Norris  v. 
The  Island  City,  18  Fed.  Cas.  No.  10,306,  1 
Cliff.  219,  220;  The  Gas  Float  Whitton  No.  2, 
[1896]  P.  42,  49,  8  Aspin.  110,  65  L.  J.  P.  D. 
&  Adm.  17,  73  L.  T.  Rep.  N.  S.  698,  44  Wkly. 
Rep.  263  [affirmed  in  [1897]  A.  C.  337,  8 
Aspin.  272,  66  L.  J.  P.  D.  &  Adm.  99,  76 
L.  T.  Rep.  N.  S.  663,  13  T.  L.  R.  422]. 

3.  Muntz  V.  Raft  of  Timber,  15  Fed.  555, 
556,  4  Woods  197;  Kennedy  v.  Ricker,  14 
Fed.  Cas.  No.  7,705,  Smith  (N.  H.)  432,  434; 
Lea  V.  The  Alexander,  15  Fed.  Cas.  No.  8,153, 
2  Paine  466,  469;  Waite  v.  The  Antelope,  28 
Fed.  Cas.  No.  17,045,  Bee  233,  234;  Weeks  V. 
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The  Catharina  Maria,  29  Fed.  Cas.  No.  17,351, 
2  Pet.  Adm.  424,  425. 

Other  definitions  are :  "  The  relief  of  prop- 
erty from  an  impending  peril  of  the  sea,  by 
the  exertion  of  those  who  are  under  no  legal 
obligation  to  render  assistance,  and  the  con- 
sequent ultimate  safety  of  the  property." 
U.  S.  V.  Morgan,  99  Fed.  570,  572,  39  C.  C.  A. 
653;  The  Fannie  Brown,  30  Fed.  215,  220; 
The  Brandow,  29  Fed.  878,  879;  The  Alaska, 
23  Fed.  597,  607;  Evans  v.  The  Charles,  8 
Fed.  Cas.  No.  4,556,  1  Newb.  Adm.  329,  333; 
Hand  v.  The  Elvira,  11  Fed.  Cas.  No.  6,015, 
Gilp.  60;  The  M.  B.  Stetson,  16  Fed.  Cas.  No. 
9,363,  1  Lowell  119,  121;  Williamson  v.  The 
Alphonso,  30  Fed.  Cas.  No.  17,749,  1  Curt. 
376.  378  [quoted  in  Stone  V.  The  Jewell,  41 
Fed.  103,  104]. 

"  Compensation  allowed  to  persons  by 
whose  assistance  a  vessel  or  her  cargo  or  the 
lives  of  persons  belonging  to  a  vessel  are 
saved  from  danger  or  loss."  Gonzales  v.  U.  S., 
42  Ct.  CI.  299. 

"  A  compensation  given  for  saving  property 
exposed  to  marine  peril."  The  Alabamian,  1 
Fed.  Cas.  No.  128. 

"  An  extraordinary  compensation  for  serv- 
ices of  a  certain  highly-favored  character." 
The  Cherokee,  30  Fed.  703,  704. 

4.  Muntz  V.  Raft  of  Timber,  15  Fed.  555, 
556,  4  Woods  197;  The  Old  Natchez,  9  Fed. 
478,  480 ;  The  Cheeseman  v.  Two  Ferry  Boats, 
5  Fed.  Cas.  No.  2,633,  2  Bond  363,  375; 
Maltby  i;.  Steam  Derrick  Boat,  16  Fed.  Cas.  No. 
9,  000,  3  Hughes  477,  479;  Seven  Coal  Barges, 
21  Fed.  Cas.  No.  12,677,  2  Biss.  297,  301; 
Sonderburg  v.  Ocean  Towboat  Co.,  22  Fed. 
Cas.  No.  13,175,  3  Woods  146,  149  [quoted 
in  Gilchrist  Transp.  Co.  v.  110,000  Bushels  of 
No.  1  Northern  Wheat,  120  Fed.  432,  435; 
The  Spokane,  67  Fed.  254,  256]. 

4a.  The  Jefferson,  215  U.  S.  130,  S.  Ct. 

 ,  L.  ed.         [reversing  158  Fed.  358]. 

5.  The  Alaska,  23  Fed.  597;  Baker  v. 
Hemenway,  2  Fed.  Cas.  No.  770,  2  Lowell 
501;  The  H.  B.  Foster,  11  Fed.  Cas.  No. 
6,290,  1  Abb.  Adm.  222;  The  Versailles,  11 
Fed.  Cas.  No.  6,365;  Williamson  v.  The  Al- 
phonso, 30  Fed.  Cas.  No.  17,749,  1  Curt.  376. 

6.  See  Black  L.  Diet. 

7.  Koons  V.  La  Fonciere  Compagnie  D'As- 
surances,  71  Fed.  978,  981. 

8.  Devitt  V.  Providence  Washington  Ins. 
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existing  duty  or  from  a  special  contract.  (3)  Success  in  whole  pr  in  part,  or  that 
the  service  contributed  to  such  success.^ 

B.  The  Peril.  It  was  formerly  held  that  it  was  an  essential  element  of  a 
salvage  service  that  the  property  should  be  in  immediate  and  imminent  peril. 
But  the  law  as  to  the  degree  of  danger  to  which  saved  property  is  exposed  has 
been  modified  by  recent  decisions,  and  it  is  now  laid  down  as  the  rule  that  it  is 
not  necessary  that  the  distress  should  be  actual  or  immediate,  or  that  the  danger 
should  be  imminent  or  absolute,"  or  such  that  escape  by  other  means  was  impos- 
sible ;  but  it  is  sufficient  if,  at  the  time  the  assistance  is  rendered,  the  vessel  has 
encountered  any  damage  or  misfortune  which  might  possibly  expose  her  to 
destruction  if  the  services  were  not  rendered,  or  that  the  property  rescued  was 
exposed  to  danger  greater  than  is  incurred  in  ordinary  navigation.^*  A  situation 
of  reasonable  apprehension,  although  not  of  actual  danger,  is  sufficient. If 
the  danger  has  passed  at  the  time  assistance  is  offered,  and  the  services  of  the 
salvor  are  no  longer  required,  the  latter  is  not  entitled  to  salvage. 

C.  The  Service  —  l.  Nature  of  Service  —  a.  In  General.  A  salvage 
service  is  a  service  voluntarily  rendered  to  a  vessel  needing  assistance,  and  is 
designed  to  relieve  her  from  some  distress  or  danger  either  present  or  to  be  reason- 


Co.,  61  N.  Y.  App.  Div.  390,  401,  70  N.  Y. 
Suppl.  654  [affirmed  in  173  N.  Y.  17,  65 
N.  E.  777]. 

9.  The  Sabine,  101  U.  S.  384,  25  L.  ed.  982. 

10.  Talbot  V.  Seeman,  1  Cranch  ( U.  S.)  1, 
2  L.  ed.  15;  The  Schooner  Emulous,  8  Fed. 
Cas.  No.  4,480,  1  Sumn.  207;  Robson  v.  The 
Huntress,  20  Fed.  Cas.  No.  11,971,  2  Wall. 
Jr.  59;  Union  Tow-Boat  Co.  v.  The  Delphos, 
24  Fed.  Cas.  No.  14,400,  Newb.  Adm.  412; 
The  Giacomo,  3  Hagg.  Adm.  344.  See  also 
Montreal  Lighterage  Co.  v.  Gordon,  28  Quebec 
Super.  Ct.  198. 

11.  The  City  of  Seattle,  1  Alaska  471; 
Stone  V.  The  Jewell,  41  Fed.  103;  The  Joseph 
Laughlin  v.  The  Jas.  Rumsey,  40  Fed.  909; 
The  Mira  A.  Pratt,  31  Fed.  572;  The 
Plymouth  Rock,  9  Fed.  413;  The  Cheeseman 
V.  Two  Ferry  Boats,  5  Fed.  Cas.  No.  2,633,  2 
Bond  363;  The  Saragossa,  21  Fed.  Cas.  No. 
12,334,  1  Ben.  551;  Seven  Coal  Barges,  21 
Fed.  Cas.  No.  12,677,  2  Biss.  297;  Winso  V. 
The  Cornelius  Grinnell,  30  Fed.  Cas.  No. 
17,883;  Gonzales  v.  U.  S.,  42  Ct.  CI.  299; 
The  Aztecs,  21  L.  T.  Rep.  N.  S.  797;  The 
Charlotte,  6  Notes  of  Cas„  279,  3  W.  Rob.  68. 

Compensation  in  the  nature  of  salvage  may 
be  awarded  for  services  rendered  to  a  vessel 
in  distress,  although  she  was  in  no  imminent 
peril  of  loss.  The  Mount  Washington,  17 
Fed.  Cas.  No.  9,887. 

12.  Talbot  V.  Seeman,  1  Cranch  (U.  S.)  1, 
2  L.  ed.  15;  The  Oregon,  27  Fed.  871;  The 
Dolcoath,  16  Fed.  264;  The  Cheeseman  v.  Two 
Ferry  Boats,  5  Fed.  Cas.  No.  2,633,  2  Bond 
363;  The  Independence,  13  Fed.  Cas.  No. 
7,014,  2  Curt.  350;  McGinnis  v.  The  Pontiac, 
16  Fed.  Cas.  No.  8,801,  5  McLean  359,  Newb. 
Adm.  130;  Union  Tow-Boat  Co.  v.  The  Del- 
phos,  24  Fed.  Cas.  No.  14,400,  Newb.  Adm. 
412. 

13.  Fletcher  v.  Barge  John  I.  Brady,  19 
App.  Cas.  (D.  C.)  174;  Stone  v.  The  Jewell, 
41  Fed.  103;  The  Dolcoath,  10  Fed.  264;  The 
Plymouth  Rock,  9  Fed.  413;  The  Courier,  6 
Fed.  Cas.  No.  3,283;  The  Saragossa,  21  Fed. 
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Cas.  No.  12,334,  1  Ben.  551;  Seven  Coal 
Barges,  21  Fed.  Cas.  No.  12,677,  2  Biss.  297; 
Winso  V.  The  Cornelius  Grinnell,  30  Fed.  Cas. 
No.  17,883;  Gonzales  v.  U.  S.,  42  Ct.  CI.  299; 
The  Charlotte,  6  Notes  of  Cas.  279,  3  W.  Rob. 
68. 

The  danger  may  arise  from  the  sickness  or 
death  of  the  crew  or  master  as  well  as  from 
perils  of  the  sea.    The  Roe,  Swab.  84. 

Relief  from  a  deadly,  contagious  disease 

may  be  a  salvage  service.  Williamson  v.  The 
Alphonso,  30  Fed.  Cas.  No.  17,749,  1  Curt. 
376. 

A  steamship  with  her  thrust  shaft  broken 

must  be  considered  as  in  a  position  of  peril, 
although  ■  the  shaft  may  be  temporarily 
mended  on  board;  and  towing  her  into  port 
is  a  meritorious  service,  entitled  to  a  liberal 
reward.    The  Hekla,  62  Fed.  941. 

14.  The  Cheeseman  v.  Two  Ferry  Boats,  5 
Fed.  Cas.  No.  2,633,  2  Bond  363;  Hen 
nessey  v.  The  Versailles,  11  Fed.  Cas.  No. 
6,365,  1  Curt.  353;  The  Independence,  13 
Fed.  Cas.  No.  7,014,  2  Curt.  350. 

A  signal  of  distress  is  evidence  of  an  ex- 
traordinary sea  peril,  and  a  vessel  driven  on 
shore  in  a  gale  is,  while  the  gale  continues, 
in  such  peril.  The  M.  B.  Stetson,  16  Fed.  Cas. 
No.  9,363,  1  Lowell  119. 

15.  The  City  of  Seattle,  1  Alaska  471; 
Murray  v.  The  John  Swan,  50  Fed.  447 ;  The 
Joseph  Laughlin  r.  The  Jas.  Riunsev,  40  Fed. 
909;  The  Mira  A.  Pratt,  31  Fed. '572;  The 
Oregon,  27  Fed.  871;  Long  v.  The  Tampico, 
16  Fed.  491;  The  Plymouth  Rock,  9  Fed.  413; 
Holmes  v.  The  Joseph  C.  Griggs,  12  Fed.  Cas. 
No.  6,640,  1  Ben.  81;  The  Raikes,  1  Hagg. 
Adm.  246. 

16.  The  Brandow,  29  Fed.  878;  The  Els- 
wick  Park,  [1904]  P.  76,  9  Aspin.  481,  72 
L.  J.  P.  D.  &  Adm.  79,  89  L.  T.  Rep.  N.  S. 
217. 

The  fact  that  he  participated  in  the  efforts 
to  save  the  vessel  does  not  alter  his  status,  if 
at  the  time  of  his  arrival  his  assistance  was 
not  required.    The  Brandow,  29  Fed.  878. 
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ably  apprehended.^^  It  may  be  a  case  of  more  or  less  merit,  according  to  the 
degree  of  peril  in  which  the  property  was,  and  the  danger  and  difficulty  of  rehev- 
ing  it.  But  these  circumstances  affect  the  degree  of  the  service,  not  its  nature. 
Useful  service  of  any  kind  rendered  to  a  vessel  or  her  cargo,  exposed  to  impending 
danger  and  imminent  peril  of  loss  or  damage,  may  entitle  those  who  render  them 
to  salvage. The  services  need  not  be  rendered  by  actual  labor  or  effort  applied 
by  the  salvors  to  the  salved  vessel.  Incidental  acts  tending  to  her  relief  and  aid 
will  be  treated  as  of  the  same  effect.^*^  It  is  no  objection  to  a  claim  for  salvage 
that  the  interference  or  assistance  of  the  salvor  did  not  arise  from  a  desire  to 
preserve  the  property  or  benefit  the  owner. 

b.  Rescue  of  Stranded  Vessel.    Rescuing  a  stranded  vessel  from  impending 


17.  McConnochie  f.  Kerr,  9  Fed.  50,  53 
[quoted  in  The  Rebecca  Shepherd,  148  Fed. 
727,  731];  The  H.  B.  Foster,  11  Fed.  Cas. 
No.  6,290,  Abb.  Adm.  222,  228,  6  N.  Y.  Leg. 
Obs.  223. 

18.  Williamson  v.  The  Alphonso,  39  Fed. 
Cas.  No.  17,749,  1  Gurt.  376. 

In  cases  of  trivial  merit  compensation  in 
the  nature  of  salvage  may  be  awarded.  But- 
terworth  v.  The  Washington,  4  Fed.  Cas.  No. 
2,253. 

19.  The  Blackwell  r.  Sancelito  Water,  etc., 
Tug  Co.,  10  Wall.  (U.  S.)  1,  19  L.  ed.  870; 
Neel  V.  Iron  Citv  Sand  Co.,  149  Fed.  980,  79 
C.  C.  A.  490;  The  Apache,  124  Fed.  905;  The 
Sir  Robert  Fernie,  96  Fed.  348;  The  Cen- 
turion, 5  Fed.  Cas.  No.  2,554,  1  Ware  490; 
The  Emulous,  8  Fed.  Cas.  No.  4,480,  1  Sumn. 
207. 

Seizure  of  vessel  in  command  of  negroes. — 

The  seizure  and  bringing  into  port  of  a  vessel 
in  distress  in  command  of  African  negroes 
totally  ignorant  of  the  science  of  navigation, 
who  shipped  as  slaves,  had  killed  the  com- 
manding officers,  imprisoned  their  owners,  and 
assumed  command,  is  a  salvage  service.  Ged- 
ney  v.  L'Amistad,  10  Fed.  Cas.  No,  5,294a.. 

20.  Boardman  v.  Bethel,  3  Fed.  Cas.  No. 
1,585,  holding  that  giving  the  benefit  of  skill 
and  experience  and  other  incidental  acts  of 
relief  may  constitute  a  salvage  service,  al- 
though there  is  no  actual  labor  or  effort. 

Giving  advice  or  information. — Advice  given 
as  to  the  proper  steps  to  be  taken  to  get  a 
ship  off  a  shore,  the  salvors  not  being  able  to 
go  on  board  because  of  the  sea,  will  be  remu- 
nerated by  salvage  award.  The  Eliza,  Lush. 
536.  So  giving  information  of  a  vessel  in  dis- 
tress, so  that  relief  might  be  sent  her,  con- 
stitutes a  salvage  service.  The  Flottbek,  118 
Fed.  954,  55  C.  C.  A.  448;  The  Cachemire,  38 
Fed.  518;  The  Crown,  6  Fed.  Cas.  No.  3,450; 
The  Sarah,  3  P.  D.  39,  3  Aspin.  542,  37  L.  T. 
Rep.  N.  S.  831;  The  Ocean,  2  W.  Rob.  91. 
But  the  mere  sending  of  a  telegram  to  the 
effect  that  a  vessel  is  in  distress  to  persons 
who  are  already  aware  of  the  fact  and  are 
preparing  to  send  to  her  assistance  does  not 
entitle  the  sender  to  salvage  remuneration. 
The  Marguerite  Molinos,  [1903]  P.  160,  9 
Aspin.  424,  72  L.  J.  P.  D.  &  Adm.  56,  89 
L.  T.  Rep.  N.  S.  192.  Nor  will  the  mere 
giving  information  as  to  the  locality,  even  to 
a  foreign  ship,  constitute  a  salvage  service. 
The  Little  Joe,  6  Jur.  N.  S.  783,  2  L.  T.  Rep,. 
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N.  S.  473,  Lush.  88;  The  Alma,  5  Nova 
Scotia  789. 

Supplying  an  anchor  to  a  vessel  in  distress 
is  a  salvage  service.  The  iEolus,  L.  R.  4 
A.  &  E.  29,  1  Aspin.  516,  42  L.  J.  Adm.  14, 
28  L.  T.  Rep.  N.  S.  41,  21  Wkly.  Rep.  704; 
The  Hector,  3  Hagg.  Adm.  90;  The  Prince  of 
Wales,  6  Notes  of  Cas.  39. 

Supplying  the  deficiency  in  the  crew  of  a 
vessel  much  reduced  by  death  or  sickness 
(The  Charles,  L.  R.  3  A.  &  E.  536,  1  Aspin. 
296,  26  L.  T.  Rep.  N.  S.  594,  21  Wkly.  Rep. 
13;  The  Bomarsund,  Lush.  77;  The  Roe, 
Swab.  84 ) ,  or  placing  a  navigator  aboard  a 
vessel  whose  principal  officers  were  dead  or 
incapacitated  by  sickness  (The  F.  I.  Merry- 
man,  27  Fed.  313;  Butterworth  v.  The  Wash- 
ington, 4  Fed.  Cas.  No.  2,253;  The  J.  L. 
Bowen,  13  Fed.  Cas.  No.  7,322,  5  Ben.  296; 
Lamar  v.  The  Penelope,  14  Fed.  Cas.  No. 
8,007;  Moore  v.  Caribon,  17  Fed.  Cas.  No. 
9,753a;  The  Pennsylvania,  19  Fed.  Cas.  No. 
10,945,  10  Phila.  (Pa.)  283;  Williamson  v. 
The  Alphonso,  30  Fed.  Cas.  No.  17,749,  1 
Curt.  376;  The  Skibladner,  3  P.  D.  24,  3 
Aspin.  556,  47  L.  J.  Adm.  84,  38  L.  T.  Rep. 
N.  S.  150;  The  Janet  Mitchell,  Swab.  Ill), 
constitutes  a  salvage  service. 

Supplying  provisions  to  a  vessel  in  distress 
may  be  a  salvage  service.  The  New  Orleans, 
23  Fed.  909. 

Transhipping  cargo  from  a  stranded  vessel 
in  order  to  take  it  to  a  place  of  safety  is  a 
salvage  service.  The  Westminster,  1  W.  Rob. 
229. 

Standing  by  a  vessel  in  a  perilous  position 
should  be  compensated,  because  the  presence 
of  the  salving  vessel  stimulated  those  on 
board  the  one  in  danger  to  exert  themselves 
to  preserve  the  vessel  and  cargo,  and  pre- 
vented the  attention  of  the  crew  from  be- 
coming distracted  from  such  preservation  by 
fears  of  their  personal  safety.  The  Courier, 
6  Fed.  Cas.  No.  3,283. 

21.  Le  Tigre,  15  Fed.  Cas.  No.  8,281,  3 
Wash.  567. 

Mistake  of  fact. —  Where  a  person  renders 
services  in  the  nature  of  salvage  to  a  vessel 
which  he  at  the  time  hona  -fide  believes  to  be 
his  own  by  purchase  or  otherwise,  he  is  not 
precluded  from  recovering  salvage  reward  in 
respect  of  such  services  because  it  turns  out 
in  fact  that  the  vessel  was  not  his  property. 
The  Liffey,  Q  Aspin.  255,  58  L.  T.  Rep.  N.  S. 
351. 
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peril  is  a  salvage  service,^^  although  the  service  was  not  indispensable,  or  attended 
with  danger;  and  such  vessel  need  not  be  technically  wrecked  in  order  to  render 
her  rescue  a  salvage  service.^*  Where,  however,  it  is  shown  that  the  grounded 
vessel  was  in  no  danger  and  could  be  safely  left  until  she  could  be  conveniently 
floated  off,  salvage  will  be  denied.^^ 

e.  Rescue  From  Fire.  The  rescue  of  property  in  danger  of  destruction  by 
fire  is  a  familiar  ground  of  salvage  award,  where  the  essential  elements  of  a  salvage 
service  exist.  Thus  assisting  to  extinguish  a  fire  on  board  a  vessel,^®  or  towing 
a  vessel  away  from  a  dock  where  she  is  in  danger  of  catching  fire,^^  or  unloading 
a  ship  which  is  on  fire  at  a  wharf,  attended  with  danger  of  life,^^  is  as  much  a  sal- 
vage service  as  rescuing  a  vessel  from  a  peril  of  the  sea.  So  a  salvage  service 
may  be  rendered  to  a  vessel  by  towing  away  from  her  another  vessel  which  is 
on  fire;     but  where  a  vessel  afire,  to  which  salvage  services  are  being  rendered, 


22.  The  I.  W.  Nicholas,  147  Fed.  793; 
Ulster  Steamship  Co.  v.  Cape  Fear  Towing, 
etc.,  Co.,  94  Fed.  214,  36  C.  C.  A.  201;  French 
f.  The  Excelsior,  48  Fed.  749;  Hall  v.  The 
Lucy  P.  Miller,  48  Fed.  121;  Congdon  v.  The 
Eleanor,  42  Fed.  543;  The  Joseph  Laughlin 
V.  The  Jas.  Rumsey,  40  Fed.  909;  South 
Carolina  Steamboat  Co.  i;.  The  Nellie  Floyd, 
39  Fed.  221;  The  Alamo,  28  Fed.  312;  The 
Hesper,  18  Fed.  696  ^affirmed  in  122  U.  S. 
256,  7  S.  Ct.  1177,  30  L.  ed.  1175];  Blagg  v. 
The  E.  M.  Bicknell,  3  Fed.  Cas.  No.  1,476,  1 
Bond  270;  Boardman  i;.  Bethel,  3  Fed.  Cas. 
No.  1,585;  The  M.  B.  Stetson,  16  Fed.  Cas. 
No.  9,363,  1  Lowell  119;  The  Himalaya, 
Swab.  515;  The  Gleniffer,  3  Can.  Exch.  57. 

A  steamer  stranded  upon  one  of  the  Florida 
coral  reefs  is  always  to  be  considered  as  in  a 
position  of  danger,  as  she  is  liable  to  go  to 
pieces  on  the  rocks,  upon  the  rising  of  the 
wind.  The  Alamo,  75  Fed.  602,  21  C.  C.  A. 
451. 

Rescuing  a  steamer  caught  in  the  ice  on  a 

dark,  foggy  night,  with  a  broken  crank,  which 
disabled  her  for  the  time  being,  is  a  salvage 
service.  Staten  Island,  etc.,  Ferry  Co.  The 
Thomas  Hunt,  22  Fed.  Cas.  No.  13,326. 

Lightening. — Where  a  steamship  is  aground 
on  an  open  and  exposed  reef,  and  is  relieved 
from  the  bottom  by  taking  out  some  cargo, 
and  throwing  overboard  by  direction  of  the 
master,  those  engaged  may  be  entitled  to  a 
salvage  compensation,  although  they  carry 
out  no  anchor.    The  Dolcoath,  16  Fed.  264. 

Blasting. —  Where  a  ship  is  grounded  on  a 
rocky  shore  with  a  point  of  rock  protruding 
through  her  hull,  it  has  been  held  that  blast- 
ing the  rock  away,  and  so  freeing  the  ship, 
is  not  salvage  service.  The  Costa  Rica,  3 
Can.  Exch.  23. 

Lying  alongside  vessel  after  taking  her  to 
anchorage. —  When  a  steam  tug  is  engaged  to 
render  assistance  to  a  ship  aground  in  the 
night-time,  and  succeeds  in  getting  her  olT, 
and  takes  her  to  a  safe  anchorage  for  the  night 
and  lies  alongside  of  her  till  morning,  the 
salvage  service  does  not  end  on  the  ship  be- 
ing anchored,  but  the  steam  tug  is  entitled 
to  reward  for  the  time  she  lies  alongside  the 
ship  ready  to  render  further  assistance  if  re- 
quired. The  Philotaxe,  2  Aspin.  141,  29  L.  T. 
Rep.  N.  S.  515. 

23.  The  Alamo,  28  Fed.  312;  The  Hesper, 


18  Fed.  696  [affirmed  in  122  U.  S.  256,  7 
S.  Ct.  1177,  30  L.  ed.  1175];  Blagg  v.  The 
E.  M.  Bicknell,  3  Fed.  Cas.  No.  1,476,  1  Bond 
270;  Boardman  v.  The  Bethel,  3  Fed.  Cas. 
No.  1,585. 

24.  Boardman  v.  The  Bethel,  3  Fed.  Cas. 
No.  1,585. 

25.  The  Upnor,  2  Hagg.  Adm.  3. 
Grounding  in  a  tidal  harbor  or  in  a  river 

or  some  similar  place  is  often  one  of  the 
ordinary  incidents  of  navigation,  and  not 
enough  to  show  danger  or  distress.  Mont- 
gomery V.  The  T.  P.  Leathers,  17  Fed.  Cas. 
No.  9,736,  Newb.  Adm.  421,  holding  further 
that  the  mere  drawing  off  a  boat  aground  is 
a  common  act  of  river  courtesy  for  which 
salvage  is  never  claimed. 

26.  James  Clark  Co.  v.  The  Columbia,  26 
App.  Cas.  (D.  C.)  85;  The  Connemara,  108 
U.  S.  352,  2  S.  Ct.  754,  27  L.  ed.  751;  The 
Blackwell,  10  Wall.  (U.  S.)  1,  19  L.  ed.  870; 
The  J.  Emory  Owen,  128  Fed.  996;  The  Van- 
loo,  39  Fed.  570;  The  Avoca,  39  Fed.  567; 
The  Lone  Star,  34  Fed.  807  [affirmed  in  35 
Fed.  793];  The  Cloud,  29  Fed.  272;  The  In- 
diana, 22  Fed.  925;  The  Florida,  22  Fed.  617; 
The  Cyclone,  16  Fed.  486;  The  Key  West,  11 
Fed.  911;  The  Siren,  22  Fed.  Cas.  No.  12,911, 

1  Lowell  280  [affirmed  in  13  Wall.  389,  20 
L.  ed.  505]. 

Towing  a  burning  vessel  from  one  shore  of 
a  river  to  the  other,  without  attempting  to 
extinguish  the  flames,  is  merely  a  towage,  and 
not  a  salvage  service.  Emerson  v.  The  Pan- 
dora, 8  Fed.  Cas.  No.  4,442,  1  Newb.  Adm. 
438. 

27.  The  Indian,  159  Fed.  20,  86  C.  C.  A. 
210;  The  Ocean  Wave,  53  Fed.  284;  Murray 
V.  The  John  Swan,  50  Fed.  447;  Baltimore, 
etc.,  R.  Co.  f.  The  Holland,  44  Fed.  362 ;  The 
Oregon,  27  Fed.  871;  The  Young  America,  20 
Fed.  926;  Fulmer  r.  Patterson,  9  Fed.  Cas. 
No.  5,152,  14  Phila.  (Pa.)  527;  The  Tees, 
Lush.  505. 

A  reasonable  apprehension  of  immediate 
danger  is  a  sufficient  basis  for  an  award  of 
salvage  compensation  for  rescuing  vessels 
from  fire.  JNIurray  r.  The  John  Swan,  50  Fed. 
447;  The  Oregon,*  27  Fed.  871;  Long  r.  The 
Tampico,  16  Fed.  491. 

28.  The  Circassian,  5  Fed.  Cas.  No.  2,723, 

2  Ben.  171. 

29.  The  Straits  of  Gibraltar,  32  Fed.  297. 
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is,  in  the  operation  of  such  services,  towed  away  from  a  second  vessel,  in  whose 
vicinity  she  has  been  lying,  such  second  vessel  is  not  liable  to  pay  salvage  on  account 
of  her  release  from  the  possible  danger  of  catching  fire.^^  Where  the  services  of 
the  salving  vessel  were  not  Jieeded,^^  and  she  was  so  informed,^^  no  salvage  can 
be  claimed. 

d.  Towage  —  (i)  In  General.  Towing  a  vessel  may  or  may  not  be  a  salvage 
service.  There  is  no  determinate  rule  of  law  absolutely  distinguishing  towage 
service  from  salvage  service.^^  Mere  towage  service  is  confined  to  vessels  that 
have  received  no  injury  or  damage,  and  mere  towage  reward  is  payable  in  those 
cases  only  where  the  vessel  receiving  the  service  is  in  the  same  condition  she  would 
ordinarily  be  in  without  having  encountered  any  damage  or  accident.^*  If  the 
vessel  towed  is  by  this  means  aided  in  escaping  from  a  present  or  prospective 
danger,  the  service  will  be  regarded  as  one  of  salvage,  and  the  towage  as  merely 
an  incident. If,  on  the  other  hand,  the  vessel  thus  assisted  is  not  encompassed 
by  any  actual  or  probable  danger,^^  and  the  employment  is  simply  for  the  purpose 
of  expediting  the  voyage,^^  such  service  is  towage  and  not  salvage.  Under  this 
rule,  whether  a  particular  service  is  one  of  salvage  or  towage  is  always  a  question 
of  fact  to  be  ascertained  from  a  consideration  of  the  circumstances  under  which 
the  court  shall  find  the  service  was  rendered.^^  Thus  towage  service  rendered 
to  a  vessel  in  distress  which  by  reason  of  its  disability  requires  assistance  either 
to  take  it  to  its  destination,  or  to  a  place  of  safety,  thus  relieving  it  of  danger, 
actual  or  apprehended,  is  a  salvage  service ;     but  the  rule  does  not  govern  in  a 


30.  The  City  of  Columbia,  56  Fed.  252; 
The  Thomas  Hilyard,  55  Fed.  1015. 

31.  The  Avoea,  39  Fed.  567. 

32.  The  Mannie  Swan,  145  Fed.  747. 

33.  The  H.  B.  Foster,  11  Fed.  Cas.  No. 
6,290,  1  Abb.  Adm.  222. 

34.  The  Cachemire,  38  Fed.  518;  The  Mira 
A.  Pratt,  31  Fed.  572;  McConnoehie  v.  Kerr, 
9  Fed.  50;  Blunt  v.  The  Frank,  3  Fed.  Cas. 
No.  1,577;  The  Saragossa,  21  Fed.  Cas.  No. 
12,334,  1  Ben.  551;  The  Reward,  1  W.  Rob. 
174. 

35.  City  of  Seattle,  1  Alaska  471;  Amer- 
ican Petroleum  Co.  v.  The  Veendam,  46  Fed. 
489;  The  Wallace,  41  Fed.  894;  The  Mira  A. 
Pratt,  31  Fed.  572;  The  Plymouth  Rock,  12 
Fed.  927;  McConnoehie  v.  Kerr,  9  Fed.  50; 
Mayo  V.  Clark,  1  Fed.  735 ;  The  Allegiance,  1 
Fed.  Cas.  No.  207,  6  Sawy.  68;  Blunt  f.  The 
Frank,  3  Fed.  Cas.  No.  1,577;  Johnson  v.  The 
Industry,  13  Fed.  Cas.  No.  7,391;  Canadian 
Pac.  Nav.  Co.  v.  The  C.  F.  Sargent,  3  Can. 
Exch.  332;  The  Zambesi,  3  Can.  Exch.  67; 
The  Herman  Ludwig,  Young  Adm.  (Nova 
Scotia)  211. 

36.  The  Robert  S.  Besnard,  144  Fed.  992; 
The  J.  C.  Pfluger,  109  Fed.  93;  The  Viola,  55 
Fed.  829,  5  C.  C.  A.  283  {affirming  52  Fed. 
172];  The  Wasp,  34  Fed.  222;  The  Raven,  27 
Fed.  470;  McConnoehie  V.  Kerr,  9  Fed.  50; 
Boggs  V.  The  Loutra,  3  Fed.  Cas.  No.  1,601; 
The  Emily  B.  Souder,  8  Fed.  Cas.  No.  4,458, 
15  Blatchf.  185;  Turnbull  v.  The  Strathnaver, 
1  App.  Cas.  58,  3  Aspin.  113,  34  L.  T.  Rep. 
N.  S.  148;  The  Canova,  L.  R.  1  A.  &  E.  54, 
12  Jur.  N.  S.  528;  The  Lady  Egidia,  Lush. 
513;  The  Princess  AHce,  3  W.  Rob.  138,  6 
Notes  of  Cas.  584;  Hine  v.  The  Thomas  J. 
Scully,  6  Can.  Exch.  318. 

Towage  after  danger  over. —  Services  ren- 
dered after  reaching  a  port  of  safety  in  tow- 
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ing  to  a  part  where  repairs  could  be  made  are 
towage,  not  salvage.  The  W.  D.  B.,  29  Fed. 
Cas.  No.  17,306,  1  Hask.  236;  The  W.  F.  Gar- 
rison, 29  Fed.  Cas.  No.  17,475,  1  Lowell 
139. 

37.  The  J.  C.  Pfluger,  109  Fed.  93;  The 
Plymouth  Rock,  12  Fed.  927;  McConnoehie  v. 
Kerr,  9  Fed.  50 ;  The  Emily  B.  Souder,  8  Fed. 
Cas.  No.  4,458,  15  Blatchf.  185;  Turnbull  v. 
The  Strathnaver,  1  App.  Cas.  58,  3  Aspin. 
113,  34  L.  T.  Rep.  N.  S.  148;  The  Princess 
Alice,  6  Notes  of  Cas.  584,  3  W.  Rob.  138; 
Canadian  Pac.  Nav.  Co.  v.  The  C.  F.  Sargent, 
3  Can.  Exch.  332. 

38.  The  J.  C.  Pfluger,  109  Fed.  93. 

39.  The  Rebecca  Shepherd,  148  Fed.  727; 
The  Chief,  147  Fed.  875;  The  Cottage  City, 
136  Fed.  496;  The  Lottie  E.  Hopkins,  133 
Fed.  405;  Hume  v.  J.  D.  Spreckels,  etc.,  Co., 
115  Fed.  51,  52  C.  C.  A.  645;  The  Santa  Ana, 
107  Fed.  527;  Belgian  American  Maritime  Co. 
V.  The  Great  Northern,  72  Fed.  678 ;  Hein  v. 
The  Beaconsfield,  67  Fed.  144;  The  Chinese 
Prince,  61  Fed.  697;  American  Petroleum  Co. 
V.  The  Veendam,  46  Fed.  489;  New  England 
Terminal  Co.  v.  The  M.  Vandercook,  45  Fed. 
262;  The  Cachemire,  38  Fed.  518;  The  Erin, 
36  Fed.  712;  The  M.  Vandercook,  24  Fed.  472; 
The  Leipsic,  10  Fed.  585,  20  Blatchf.  288; 
The  Plymouth  Rock,  9  Fed.  413;  McConnoehie 
V.  Kerr,  9  Fed.  50;  Mayo  v.  Clark,  1  Fed. 
735;  The  H.  B.  Foster,  11  Fed.  Cas.  No.  6,290, 
Abb.  Adm.  222;  The  Millinocket,  17  Fed.  Cas. 
No.  9,609;  The  Minnie  Miller,  17  Fed.  Cas. 
No.  9,638,  6  Ben.  117;  Ocean  Steam  Nav.  Co. 
V.  The  Revenue,  18  Fed.  Cas.  No.  10,413; 
The  Rebecca  Clyde,  20  Fed.  Cas.  No.  11,621,  5 
Ben.  98;  The  Saragossa,  21  Fed.  Cas.  No. 
12,334,  1  Ben.  551;  Sturgis  v.  The  Joseph 
Johnson,  23  Fed.  Cas.  No.  13,576,  19  How.  Pr. 
(N.  Y.)  229;  The  Agamemnon,  5  Aspin.  92, 
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case  where  the  towage  service  which  is  rendered  is  not  required  because  of  the 
disability."^ 

(ii)  Towage  Converted  Into  Salvage.  A  towage  service  may,  if 
exceptional  circumstances  arise,  develop  into  a  salvage  service.*^  Thus  if,  in  the 
performance  of  a  contract  to  tow,  an  unforeseen  and  extraordinary  peril  arises 
to  the  vessel  towed,  the  steam  tug  is  not  at  liberty  to  abandon  the  vessel,  but  is 
bound  to  render  to  her  the  necessary  assistance,  and  thereupon  becomes  entitled 
to  salvage  reward.*^  But,  in  order  to  entitle  a  steam  tug  engaged  to  tow  a  vessel 
to  successfully  claim  salvage  remuneration  for  services  rendered  to  such  vessel, 
it  must  be  shown  not  only  that  the  tow  was  in  danger  when  the  services  in  respect 
of  which  salvage  remuneration  is  claimed  were  rendered,  but  that  at  such  time 
something  was  done  either  in  the  nature  of  risk  run  or  extra  services  performed 
by  the  tug  beyond  what  was  included  in  the  contemplation  of  the  parties  to  the 
towage  agreement/^ 

(ill)  Effect  of  Signal.  When  a  dispute  arises  as  to  whether  a  signal 
hoisted  was  for  a  tow  or  a  signal  of  distress,  the  fact  is  to  be  determined  by  the 
state  of  the  vessel  itself  at  the  time,  and  the  court  will  consider  the  state  of  the 
vessel  in  order  to  determine  whether  such  a  signal  was  a  signal  for  a  tow  or  for 
assistance.  The  true  question  is:  What  was  the  condition  of  the  ship?  The 
character  of  the  signal  hoisted  is  only  one  part  of  the  evidence  bearing  on  the 
question.** 


48  L.  T.  Rep.  N.  S.  880;  The  Charles  Adolphe, 
Swab.  153. 

In  the  absence  of  a  contract,  the  towing  of 
a  vessel  in  peril  or  disabled  is  salvage;  but, 
as  a  convenient  word  to  distinguish  an  ordi- 
nary case  of  contract  from  one  of  salvage, 
"  towage "  is  often  used.  Baker  v.  Hemen- 
way,  2  Fed.  Cas.  No.  770,  2  Lowell  501.  See 
also  Charente  Steamship  Co.  v.  The  Dupuy  De 
Lome,  55  Fed.  93. 

Broken  propeller  shaft. —  Towing  into  port 
a  steamship  with  a  broken  propeller  shaft  is 
a  salvage  service,  although  the  danger  was 
not  extreme.  The  Catalina,  105  Fed.  633,  44 
C.  C.  A.  638;  Compagnie  Commerciale  de 
Transport  a  Vapeur  Francaise  v.  Charente 
Steamship  Co.,  60  Fed.  921,  9  C.  C.  A.  292; 
Davis  V.  Transfer  No.  1,  53  Fed.  610;  The 
Jubilee,  4  Aspin.  275,  42  L.  T.  Eep.  N.  S. 
594. 

Loss  of  rudder. —  Whether  the  .towing  into 
port  of  a  vessel  exposed  to  the  perils  of  the 
sea  without  a  rudder  can  be  considered  a 
salvage  service  will  depend  upon  whether,  by 
the  loss  of  her  rudder,  she  was  rendered  un- 
navigable.  Hope  v.  The  Dido,  12  Fed.  Cas. 
No.  6,679,  2  Paine  243. 

Towing  a  vessel  drifting  without  motive 
power  is  a  salvage  service.  The  Rescue  r. 
The  George  B.  Roberts,  64  Fed.  139;  Bartley 
V.  The  William  A.  Taylor,  47  Fed.  70;  The 
Henry  Frank,  11  Fed.  763,  4  Woods  127; 
Holmes  v.  The  Joseph  C.  Griggs,  12  Fed.  Cas. 
No.  6,640,  1  Ben.  81. 

40  The  Robert  S.  Besnard,  144  Fed.  992, 
holding  that  if  a  vessel  is  in  a  position  which 
requires  towage  service  only,  the  mere  fact 
that  she  had  previously  suffered  injury  does 
not  change  the  nature  of  the  service  to  one  of 
salvage  unless  there  are  some  circumstances 
of  peril,  immediate,  or  to  be  reasonably  ap- 
prehended, from  which  the  vessel  is  relieved, 
or  some  hazard  encountered  or  unusual  work 
done  by  the  relieving  vessel. 


41.  The  Isabella,  3  Hagg.  Adm.  427;  The 
Galatea,  4  Jur.  N.  S.  1064,  Swab.  349,  7 
Wkly.  Rep.  21. 

Towage  agreement  no  bar  to  salvage. —  An 

agreement  for  towage  when  from  unavoidable 
circumstances  salvage  service  becomes  neces- 
sary does  not  preclude  the  tug  rendering  such 
service  from  claiming  as  salvor.  The  William 
Brand,  2  Notes  of  Cas.  Suppl.  67  [cited  in 
The  Betsey,  2  Notes  of  Cas.  Suppl.  409,  2 
W.  Rob.  167,  172].  And  see  The  Kingalock, 
1  Spinks  263,  26  Eng.  L.  &  Eq.  596.  Nor,  it 
seems,  does  the  existence  of  such  an  engage- 
ment have  any  practical  effect  in  diminishing 
the  amount  of  the  award.  The  Westburn,  8 
Aspin.  130,  74  L.  T.  Rep.  N.  S.  200.  But  see 
Knickerbocker  Steam-Towage  Co.  v.  The  City 
of  Haverhill,  66  Fed.  159. 

42.  Knickerbocker  Steam-Towage  Co.  v.  The 
City  of  Haverhill,  66  Fed.  159;  The  Viola,  55 
Fed.  829,  5  C.  C.  A.  283  [affirming  52  Fed. 
829] ;  The  I.  C.  Potter,  L.  R.  3  A.  &  E.  292, 
40  L.  J.  Adm.  9,  23  L.  T.  Rep.  N.  S.  603,  19 
Wkly.  Rep.  335;  The  White  Star,  L.  R.  1 
A.  &  E.  68;  The  Hjemmett,  5  P.  D.  227,  4 
Aspin.  14,  49  L.  J.  Adm.  66,  42  L.  T.  Rep. 
N.  S.  514;  The  Westburn,  8  Aspin.  130,  74 
L.  T.  Rep.  N.  S.  200;  The  Pericles,  Brown 
&  L.  80;  The  Saratoga,  Lush.  318;  The  Julia, 
Lush.  224,  14  Moore  P.  C.  210,  15  Eng.  Re- 
print 284. 

When  no  risk  incurred. —  A  steamer  en- 
gaged to  tow  is  bound,  notwithstanding  a 
merely  temporary  accident  interrupting  the 
service,  and  endangering  the  vessel  towed,  to 
complete  the  stipulated  service  originally  con- 
tracted for  with  all  reasonable  skill  and 
promptitude,  and  for  so  doing  the  steamer, 
if  incurring  no  risk,  is  not  entitled  to  salv- 
age reward.  The  Annapolis,  5  L.  T.  Rep. 
N.  S.  37,  Lush.  355. 

43.  The  Liverpool,  [1893]  P.  154,  7  Aspin. 
340,  68  L.  T.  Rep.  N.  S.  719,  1  Reports  601. 

44.  The  Mira  A.  Pratt.  31  Fed.  572. 
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e.  Pilotage.  A  pilot,  while  acting  in  the  line  of  his  strict  duty,  cannot  be 
entitled  to  claim  salvage.*^  In  this  respect  he  is  not  distinguished  from  any  other 
officer,  public  or  private,  acting  within  the  appropriate  sphere  of  his  duty.*®  But 
a  pilot,  as  such,  is  not  disabled,  in  virtue  of  his  office,  from  becoming  a  salvor.*' 
On  the  contrary,  whenever  he  renders  services  to  a  vessel  in  distress  or  in  reason- 
able apprehension  thereof,*^  beyond  the  line  of  his  appropriate  duties,*^  he  is 
entitled  to  salvage  as  any  other  person  would  be.    He  may  be  a  salvor  even  after 


45.  Hobart  f.  Drogan,  10  Pet.  (U.  S.)  108, 

9  L.  ed.  363;  Hand  The  Elvira,  11  Fed. 
Cas.  No.  6,015,  Gilp.  60;  Hope  v.  The  Dido, 
12  Fed.  Cas.  No.  6,679,  2  Paine  243;  Lea  'C. 
The  Alexander,  15  Fed.  Cas.  No.  8,153,  2 
Paine  466;  Le  Tegre,  15  Fed.  Cas.  No.  8,281, 

3  Wash.  567 ;  The  Wave  v.  Hyer,  29  Fed.  Cas. 
No.  17,300,  2  Paine  131;  The  Aquila,  1  C. 
Rob.  37. 

Reason  for  rule.—  The  rule  is  well  founded 
in  public  policy,  and  strikes  at  the  root  of 
those  temptations,  which  might  otherwise 
exist  to  an  alarming  extent,  to  seduce  pilots 
and  others  to  abandon  their  proper  duty,  that 
they  might  profit  by  the  distresses  of  the  ship 
which  they  are  bound  to  navigate.    The  Hope, 

10  Pet.  (U.  S.)  108,  9  L.  ed.  363. 

46.  The  Hope,  10  Pet.  (U.  S.)  108,  9  L.  ed. 
363. 

47.  The  Hope,  10  Pet.  (U.  S.)  108,  9  L.  ed. 
363;  Hope  f.  The  Dido,  12  Fed.  Cas.  No. 
6,679,  2  Paine  243. 

No  pilot  is  bound  to  go  on  board  a  vessel  in 
distress  to  render  pilot  service  for  mere 
pilotage  reward.  The  Frederick,  1  W.  Rob. 
16. 

Limitation  of  doctrine. —  The  distinction  or 
exception  by  which  pilots  in  the  usual  mode 
of  navigation  have  been  admitted  as  salvors 
is  not  applicable  to  pilots  or  engineers  of 
steamboats  belonging  to  the  ship's  company. 
Mesner  Suffolk  Bank,  17  Fed.  Cas.  No. 
9,493. 

Effect  of  statute  requiring  pilots  to  assist 
vessels  in  distress. —  A  pilot  in  a  proper  case 
will  be  entitled  to  salvage,  notwithstanding 
the  ordinance  from  which  he  derives  his  com- 
mission to  act  as  pilot  makes  it  his  duty  to 
go  to  vessels  in  distress.  The  Wisconsin,  32 
Fed.  Ill  [affirming  30  Fed.  846];  Lea  v. 
Alexander,  15  Fed.  Cas.  No.  8,153,  2  Paine 
466.  Contra,  The  Wave  v.  Hyer,  29  Fed.  Cas. 
No.  17,300,  2  Paine  131.  Under  the  Oregon 
Pilot  Act  of  1882  (Sess.  Laws,  p.  15),  a  pilot 
is  bound  to  render  aid  to  a  vessel  "  in  stress 
of  weather  or  in  case  of  disaster,"  and  he  is 
not  entitled  to  salvage  for  such  service  unless 
he  is  thereby  involved  in  "  extraordinary 
danger  and  risk."  The  C.  D.  Bryant,  19  Fed. 
603;  Roff  V.  Wass,  20  Fed.  Cas.  No.  11,999,  2 
Sawy.  389  [affirmed  in  20  Fed.  Cas.  No. 
12,000,  2  Sawy.  538]. 

48.  McDonald  v.  The  Resolute,  38  Fed.  923 ; 
The  C.  D.  Bryant,  19  Fed.  603;  Blunt  v.  The 
Frank,  3  Fed.  Cas.  No.  1,577;  The  Calcutta, 

4  Fed.  Cas.  No.  2,298;  Curry  v.  The  Loch 
Goil,  6  Fed.  Cas.  No.  3,495;  Lea  v.  The 
Alexander,  15  Fed.  Cas.  No.  8,153,  2  Paine 
466;  The  Aglaia,  13  P.  D.  160,  6  Aspin.  337, 
57  L.  J.  Adm.  106,  59  L.  T.  Rep.  N.  S.  528,  37 
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Wkly.  Rep.  255;  The  King  Oscar.  6  Notes  of 
Cas.  285. 

Pilotage  is  confined  to  conducting  into  port 
a  vessel  in  no  state  of  distress  or  alarm,  or 
having  no  apprehension  of  distress  arising 
from  antecedent  causes.  The  Elizabeth,  8 
Jur.  365. 

Skill  sufficient  to  entitle  one  to  salvage. — 

To  entitle  to  salvage,  there  need  not  have 
been  risk  of  life,  expenditure  of  money,  or  the 
application  of  any  extraordinary  means,  but 
it  may  be  exclusively  a  case  of  skill.  Lea  v. 
The  Alexander,  15  Fed.  Cas.  No.  8,153,  2 
Paine  466. 

Piloting  a  vessel  through  dangerous  shoals, 

where  she  could  not  have  made  her  way  un- 
aided, is  salvage  service,  if  performed  in  con- 
nection with  other  salvage  services.  The 
Maria  Pike,  16  Fed.  Cas.  No.  9,081. 

Pilot  assisting  to  pump. —  Pilots  going  on 
board  a  leaky  ship  and  assisting  to  pump 
have  been  held  to  be  salvors.  The  Hebe,  2 
W.  Rob.  246. 

Towage  of  pilots. —  Pilots  who  take  charge 
of  and  tow  into  port  an  abandoned  ship,  at 
the  request  of  the  vessel  which  has  been 
towing  her,  render  pilotage,  towage,  and  sal- 
vage services,  and  are  entitled  to  a  greater 
compensation  than  the  usual  pilotage  fees. 
The  Champion,  5  Fed.  Cas.  No.  2,582a. 

Incompetent  persons  acting  as  pilots. — 
Fishermen  who  assume  to  act  as  salvors  to 
the  exclusion  of  pilots  and  more  competent 
persons  will  get  no  reward  if  they  do  no 
good.  The  Branken  Moor,  3  Hagg.  Adm. 
373. 

Pilots  waiting  for  fine  weather  to  board. — 

Pilots  waiting  for  fair  weather  to  go  off  to  a 
ship  ashore  in  distress  will  only  be  allowed 
pilotage,  and  not  salvage,  for  getting  her  into 
harbor.  The  City  of  Edinburgh,  2  Hagg. 
Adm.  333. 

49.  The  Hope,  10  Pet.  (U.  S.)  108,  9  L.  ed. 
363;  The  Grid,  21  Fed.  423;  Bean  v.  The 
Grace  Brown,  2  Fed.  Cas.  No.  1,171,  2  Hughes 
112;  Dulany  f.  The  Peragio,  7  Fed.  Cas.  No. 
4,123,  Bee  212;  Hand  v.  The  Elvira,  11  Fed. 
Cas.  No.  6,015,  Gilp.  60;  The  T.  P.  Leathers, 
17  Fed.  Cas.  No.  9,736,  Newb.  Adm.  421; 
The  Santiago,  9  Aspin.  147,  70  L.  J.  P.  D.  & 
Adm.  12,  83  L.  T.  Rep.  N.  S.  439,  17  T.  L.  R. 
22 ;  The  Joseph  Harvey,  1  C.  Rob.  306 ;  Halsey 
V.  Albertusgen,  11  Moore  P.  C.  313,  Swab.  303, 
6  Wkly.  Rep.  198,  14  Eng.  Reprint  714. 

The  test  is  whether  the  risk  attending  the 
services  to  the  vessel  was  such  that  the  pilot 
could  not  be  reasonably  expected  to  perform 
them  for  the  ordinary  pilot's  fees,  or  even  for 
extraordinary  pilotage  reward.  Akerblom  v. 
Price,  7  Q.  B.  D.  129,  4  Aspin.  441,  50  L.  J. 
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the  relation  of  pilot  to  a  particular  vessel  has  been  begun;  and  the  service,  with- 
out regard  to  the  place  where  it  is  rendered,  will  determine  whether  a  pilot  is 
or  is  not  a  salvor.^^  He  must,  however,  in  all  cases,  before  he  can  be  a  salvor, 
go  to  the  extreme  point  of  his  duty.^-  Ordinarily  if  a  pilot  acts  under  an  agree- 
ment for  extra  compensation,  he  is  thereby  precluded  from  claiming  as  for  salvage 
service.^^  Where,  however,  there  has  been  extraordinary  personal ,  merit  or 
effort,  or  unforeseen  exertion  and  hazard  in  the  performance  of  the  service,  he 
is  not  absolutely  concluded  by  such  agreement,  but  a  court  of  admiralty  may, 
in  its  discretion,  grant  him  an  extra  allowance.^* 

f.  Recapture —  (i)  From  Pirates  or  Enemy.    Salvage  is  demandable  of 
right  for  property  rescued  or  recaptured  from  pirates,^^  or  from  the  enemy. 
In  order,  however,  to  support  the  demand,  the  taking  must  be  lawful,  ^'^  and  a 
meritorious  service  must  be  rendered. In  order  to  entitle  to  salvage  on  recap- 


Q.  B.  629,  44  L.  T.  Rep.  N.  S.  837,  29  Wkly. 
Rep.  797. 

Trifling  services. —  A  pilot  on  a  salved  ship 
who  rendered  trifling  assistance  as  by  helping 
at  the  wheel  and  windlass  is  not  entitled  to 
salvage.  The  Monarch,  12  P.  D.  5,  6  Aspin. 
90,  56  L.  J.  Adm.  114,  56  L.  T.  Rep.  N.  S. 
204,  35  Wkly.  Rep.  292 ;  The  Cherubim,  Ir.  R. 
2  Eq.  172;  The  Frederick,  1  W.  Rob.  16. 

50.  Lea  v.  The  Alexander,  15  Fed.  Cas. 
No.  8,153,  2  Paine  466. 

A  pilotage  service  may  be  turned  by  super- 
vening casualties  into  a  service  to  be  compen- 
sated by  salvage  reward.  Akerblom  v.  Price, 
7  Q.  B.  D.  129,  4  Aspin.  441,  50  L.  J.  Q.  B. 
629,  44  L.  T.  Rep.  N.  S.  837,  29  Wkly.  Rep. 
797 ;  The  ^olus,  L.  R.  4  A.  &  E.  29,  1  Aspin. 
516,  42  L.  J.  Adm.  14,  28  L.  T.  Rep.  N.  S.  41, 
21  Wkly.  Rep.  704;  The  Saratoga,  Lush. 
318. 

51.  Lea  v.  The  Alexander,  15  Fed.  Cas.  No. 
8,153,  2  Paine  466. 

Ship  out  of  pilotage  water. —  Assistance 
given  to  a  ship  out  of  pilotage  waters  to 
bring  her  to  a  place  of  safety  is  salvage,  not 
pilotage.  The  Eugenie,  3  Notes  of  Cas.  430; 
The  Rosehaugh,  1  Spinks  267;  The  Felix,  1 
Spinks  23  note;  The  Hedwig,  1  Spinks  19. 

52.  Lea  v.  The  Alexander,  15  Fed.  Cas.  No. 
8,153,  2  Paine  466. 

53.  Hope  V.  The  Dido,  12  Fed.  Cas.  No. 
6,679,  2  Paine  243;  The  Anders  Knape,  4 
P.  D.  213,  4  Aspin.  142,  48  L.  J.  Adm.  53,  40 
L.  T.  Rep.  N.  S.  684. 

54.  Hope  V.  The  Dido,  12  Fed.  Cas.  No. 
6,679,  2  Paine  243. 

55.  Talbot  v.  Seeman,  1  Cranch  (U.  S.)  1, 
2  L.  ed.  15;  Davison  v.  Seal-Skins,  7  Fed. 
Cas.  No.  3,661,  2  Paine  324;  Strout  v.  The 
Cuba,  23  Fed.  Cas.  No.  13,549. 

Expedition  to  punish  pirates. — A  ship, 
whose  master  and  crew  had  been  captured  by 
pirates,  was  retaken  by  salvors  and  after- 
ward ransomed.  Subsequently  the  salvors 
organized  an  expedition  for  the  purpose  of 
punishing  the  pirates  and  it  was  held  that  the 
expedition  was  not  a  salvage  service.  The 
Mary,  2  Notes  of  Cas.  27,  1  W.  Rob.  448. 

56.  Talbot  v.  Seeman,  1  Cranch  (U.  S.)  1, 

2  L.  ed.  15;  Kennedy  v.  Ricker,  14  Fed.  Cas. 
No.  7,705,  Smith  (N.  H.)  432;  The  Beaver, 

3  C.  Rob.  292. 


Ransomed  ship. —  Salvage  will  be  allowed 
on  the  recapture  of  a  ransomed  ship  (The 
Henry,  Edw.  Adm.  192),  the  ransom  bill 
declaring  that  the  sum  agreed  upon  therein 
should  only  be  payable  upon  the  arrival  of 
the  vessel  at  her  port  of  destination,  where 
she  never  did  arrive  (Moodie  v.  The  Harriet, 
17  Fed.  Cas.  No.  9,744,  Bee  128). 

Capture  by  a  Confederate  cruiser  in  July, 
i86i,  was  capture  by  a  belligerent,  so  far  as 
the  claim  of  the  master  and  crew  for  salvage 
for  recapture  is  concerned,  whether  the 
cruiser  was,  by  the  laws  of  the  United  States, 
technically  a  pirate  or  not.  Strout  v.  The 
Cuba,  23  Fed.  Cas.  No.  13,549. 

Civil  salvage  may  be  awarded  in  addition 
to  military  salvage  where  a  vessel  is  rescued 
not  only  from  the  hands  of  the  enemy,  but 
also  from  a  peril  of  the  sea.  The  Louisa,  1 
Dods.  317. 

57.  Feck  v.  Randall,  1  Johns.  (N.  Y.)  165; 
Talbot  V.  Seeman,  1  Cranch  (U.  S.)  1,  2 
L.  ed.  15;  Davison  v.  Seal-Skins,  7  Fed.  Cas. 
No.  3,661,  2  Paine  324,  holding  that  salvage 
will  not  be  awarded  on  property  taken  with- 
out authority  from  pirates  within  the  terri- 
torial jurisdiction  of  a  country  at  peace 
with  the  United  States. 

Probable  cause  is  sufficient  to  render  such 
recapture  lawful.  Talbot  v.  Seeman,  1  Cranch 
(U.  S.)  1,  2  L.  ed.  15. 

On  a  recapture,  made  by  a  neutral  power, 
no  claim  for  salvage  can  arise,  since  the  act 
of  retaking  is  a  hostile  act.  Peck  v.  Randall, 
1  Johns.  (N.  Y.)  165;  Talbot  v.  Seeman,  1 
Cranch  (U.  S.)  1,  2  L.  ed.  15.  But  if  captors 
abandon  a  prize,  a  neutral  bringing  her  into 
port  will  be  entitled  to  salvage.  The  Two 
Cousins,  42  Ct.  CI.  436.  And  see  McDonough 
V.  Dannery,  3  Dall.  (U.  S.)  188,  1  L.  ed.  563. 

Recapture  after  condemnation. —  Where  a 
vessel  is  captured,  condemned,  and  sold  to  the 
subject  of  an  enemy,  and  afterward  re- 
captured by  a  private  armed  ship,  the  orig- 
inal owner  is  not  entitled  to  restitution  on 
payment  of  salvage.  The  Star,  3  Wheat. 
(U.  S.)  78,  4  L.  ed.  338. 

58.  Talbot  v.  Seeman,  1  Cranch  (U.  S.) 
1,  2  L.  ed.  15;  Davison  v.  Seal-Skins,  7  Fed. 
Cas.  No.  3,601,  2  Paine  324. 

On  the  recapture  of  a  neutral  from  a  bel- 
ligerent, no  salvage  is  due,  since  the  neutral, 
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ture  or  rescue,  the  property  must  have  been  taken  from  the  actual  or  constructive 
possession  of  the  enemy. Merely  stopping  a  ship  going  into  an  enemy's  port 
is  insufficient;  since  the  danger  in  such  case  is  only  contingent.®^  Nor  is  salvage 
due  a  warship  for  rescuing  from  the  hands  of  the  enemy  another  vessel  engaged 
in  the  same  expedition.®^ 

(ii)  From  Mutineers.  Salvage  is  not  due  to  a  crew  for  rescuing  the 
ship  from  mutineers,  since  the  service  does  not  go  beyond  the  limits  of  the  duty 
which  they  are  bound  to  perform.®^  On  the  same  principle  salvage  has  been 
refused  a  government  ship  for  rescuing  another  vessel  from  a  mutinous  crew, 
where  the  service  was  performed  without  danger  or  great  exertion.®^  Salvage 
has  been  awarded  in  such  a  case,  however,  where  the  service  rendered  was  of 
great  merit,  and  was  performed  by  the  crew  of  one  vessel  toward  another  with 
which  they  had  no  particular  connection.®* 

g.  Saving  Drifting  Vessel  or  Cargo.®^  Taking  up  and  securing  a  drifting 
vessel  or  cargo  may  be  a  salvage  service.®® 

h.  Raising  Sunken  Vessel  or  Cargo.  Raising  a  vessel  or  cargo  sunk  in  waters 
within  the  jurisdiction  of  admiralty  is  a  salvage  service,®^  provided  the  elements 
of  a  salvage  service  exist. ®^ 

i.  Purchase  of  Wrecked  Cargo.  The  sale  by  auction  of  the  cargo  of  a  wrecked 
vessel  which  the  master  had  no  means  of  saving  or  storing,  to  another  vessel 
homeward  bound,  will  be  regarded  as  a  salvage  service,  and  not  a  purchase.®^ 

j.  Avoidance  of  Collision.  Successful  exertions  by  the  crew  of  one  vessel  to 
avoid  an  impending  collision  with  another  vessel  cannot  be  considered  salvage 
services  rendered  to  the  latter.'^ 


being  in  no  danger,  receives  no  benefit  from 
recapture.  Talbot  v.  Seeman,  1  Cranch 
(U.  S.)  1,  2  L.  ed.  15;  Waite  v.  The  Antelope, 
28  Fed.  Cas.  No.  17,045,  Bee  233;  The 
Huntress,  6  C.  Rob.  104;  The  Eleonora 
Catharina,  4  C.  Rob.  156.  If,  however,  the 
neutral  was  in  danger  of  condemnation,  the 
recapturing  vessel  is  entitled  to  salvage. 
Thus  as  the  conduct  of  the  French  prize 
courts,  during  the  period  of  spoliations,  ren- 
dered a  recapture  of  an  American  vessel  a 
rescue  from  actual  danger,  the  recaptors  were 
entitled  to  salvage.  Talbot  v.  Seeman,  1 
Cranch  (U.  S.)  1,  2  L.  ed.  15;  The  Amelia, 
4  Dall.  (U.  S.)  34,  1  L.  ed.  730;  Hooper  v. 
U.  S.,  22  Ct.  CI.  408;  The  Sansom,  6  C.  Rob. 
410;  The  Eleonora  Catharina,  4  C.  Rob.  156. 
See  also  Peck  v.  Randall,  1  Johns.  (N.  Y.) 
165;  The  Huntress,  6  C.  Rob.  104. 

59.  The  Ann  Green,  1  Fed.  Cas.  No.  414, 
1  Gall.  274;  The  Franklin,  4  C.  Rob.  147; 
The  Edward  and  Mary,  3  C.  Rob.  305. 

60.  The  Franklin,  4  C.  Rob.  147.  See  also 
The  Ann  Green,  1  Fed.  Cas.  No.  414,  1  Gall. 
274. 

61.  The  Belle,  Edw.  Adm.  66. 

62.  The  Governor  Raffles,  2  Dods.  14. 

63.  The  Francis  and  Eliza,  2  Dods.  115. 

64.  The  Trelawney,  4  C.  Rob.  223. 

65.  Towage  see  supra,  II,  C,  1,  d. 

66.  Stillwell  V.  The  Major  Anderson,  23 
Fed.  Cas.  No.  13,452  (vessel  floating  out  to 
sea  in  the  ice  without  any  one  on  board 
and  exposed  to  dangerous  hazard  of  destruc- 
tion or  serious  damage)  ;  Twenty-three  Bales 
of  Cotton,  24  Fed.  Cas.  No.  14,284,  9  Ben. 
48  (picking  up  of  cotton  bales  floating  in 
New  York  harbor,  at  some  risk  and  attended 
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with  some  damage  to  the  vessels  picking  up 
the  cotton)  ;  Lahey  v.  The  Maple  Leaf,  6 
Can.  Exch.  173  (rescue  of  drifting  vessel  with 
no  one  on  board  in  position  of  peril). 

Under  a  statute  providing  for  salvage  when 
any  vessel  or  other  property  shall  be  lost 
or  wrecked,  and  in  a  perishable  condition, 
salvage  cannot  be  claimed  for  taking  up  a 
boat  drifting  in  a  river  in  broad  daylight 
and  but  a  short  distance  from  her  moorings. 
Collard  V.  Eddy,  17  Mo.  354. 

67.  Baker  v.  Hoag,  7  N.  Y.  555,  59  Am. 
Dec.  431;  The  Silver  Spray,  22  Fed.  Cas.  No. 
12,857,  1  Brown  Adm.  349. 

Rescuing  the  boilers  of  a  vessel  by  pulling 
them  out  of  a  river  has  been  held  salvage 
service.  The  Silver  Spray,  22  Fed.  Cas.  No. 
12,857,  1  Brown  Adm.  349. 

68.  The  Paul  L.  Bleakley,  146  Fed.  570; 
Merritt,  etc.,  Derrick,  etc.,  Co.  v.  Moorris, 
etc..  Dredging  Co.,  137  Fed.  780,  70  C.  C.  A. 
356  [reversing  132  Fed.  154],  in  both  of 
which  cases  it  is  held  that  the  raising  of 
a  vessel  sunk  in  shallow  water,  where  there 
is  no  danger  involved,  nor  any  extraordinary 
means  required  or  employed,  is  not  a  salvage 
service. 

Righting  a  wreck  after  it  has  reached  a 
port  of  safety  is  not  properly  a  salvage  serv- 
ice, and  should  be  paid  for  on  the  basis  of 
labor  performed  and  services  rendered.  The 
W.  D.  B.,  29  Fed.  Cas.  No.  17,306,  1  Hask. 
236. 

69.  Post  V.  Jones,  19  How.  (U.  S.)  150, 
15  L.  ed.  618;  Jones  V.  The  Richmond,  13 
Fed.  Cas.  No.  7,492. 

70.  The  Acorn,  1  Fed.  Cas.  No.  30;  The 
John  Perkins,  13  Fed.  Cas.  No.  7,360  [re- 
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k.  Saving  of  Life.  In  the  absence  of  statute,  salvage  for  saving  life,  uncon- 
nected with  the  saving  of  property,  is  not  allowed,'^  except  for  saving  the  life  of 
a  slave, the  view  being  taken  that  it  is  a  common  duty  of  humanity. '^^  This  is 
still  the  law  in  the  United  States,  but  in  England,  by  statute,^*  the  provisions 
of  which  were  substantially  reenacted  in  the  Merchant  Shipping  Act  of  1854, 
preservation  of  human  life  is  made  a  distinct  ground  of  salvage  reward,  with 
priority  over  all  other  claims  for  salvage  where  the  property  is  insufficient.'^^ 
This  act  was  construed  to  give  the  admiralty  court  jurisdiction  over  salvage 
of  life  only  when  the  services  were  rendered  in  British  waters,  at  least  in  the  case 
of  a  foreign  ship.'^^  This  decision  led  to  the  passage  of  the  act  of  1861,^^  permitting 
salvage  to  be  awarded  for  the  saving  of  life  from  any  British  ship  or  boat  wherever 
the  service  may  have  been  rendered,  or  from  any  foreign  ship  or  boat  where  the 
services  have  been  rendered  either  wholly  or  in  part  in  British  waters;  and  this 
extension  is  practically  reproduced  in  another  statute. 

1.  Services  Rendered  Under  Contract.  The  mere  fact  that  aid  in  saving  a 
vessel  from  danger  is  rendered  under  a  contract  does  not  prevent  the  service 
from  being  a  salvage  service.  The  parties  may  agree  on  the  amount  of  a  salvage 
compensation,  or  on  the  principles  upon  which  it  shall  be  adjusted,  and  such 
agreements,  fairly  made,  are  readily  upheld  by  the  courts. Nothing  but  a  con- 
tract to  pay  a  given  sum  for  the  service  to  be  rendered,  or  a  binding  engagement 
to  pay  at  all-  events,  whether  successful  or  not  in  the  enterprise,  will  operate  as 
a  bar  to  a  meritorious  salvage  claim. Anything  short  of  this,  although  it  may 


versing  18  Fed.  Cas.  No.  10,252,  3  Ware 
87]. 

71.  Commercial  Towboat  Co.  v.  The  George 
W.  Clyde,  80  Fed.  157;  Baker  v.  The  Tros, 
2  Fed.  Cas.  No.  783,  10  Phila.  (Pa.)  223; 
The  Emblem,  8  Fed.  Cas.  No.  4,434,  2  Ware 
68  (in  which  it  was  said  that,  although  the 
court  is  not  authorized  to  grant  a  reward 
directly  for  saving  lives,  yet  when  it  has  led 
incidentally  to  the  saving  of  property,  it  will 
not  exclude  it  wholly  from  its  consideration 
in  determining  the  amount  of  salvage  upon 
the  property)  ;  Lamar  v.  The  Penelope,  14 
Fed.  Cas.  No.  8,007;  The  Mulhouse,  17  Fed. 
Cas.  No.  9,910;  The  Johannes,  30  L.  J.  Adm. 
91,  3  L.  T.  Rep.  N.  S.  757,  Lush.  182;  The 
Zephyrus,  1  Notes  of  Cas.  338,  1  W.  Rob.  329. 

72.  Bass  V.  Five  Negroes,  2  Fed.  Cas.  No. 
1,093,  Bee  201;  The  Mulhouse,  17  Fed.  Cas. 
No.  9,910. 

73.  The  Emblem,  8  Fed.  Cas.  No.  4,434,  2 
Ware  68. 

74.  St.  9  &  10  Vict.  c.  99. 

75.  The  Cairo,  L.  R.  4  A.  &  E.  184,  2 
Aspin.  257,  43  L.  J.  Adm.  33,  30  L.  T.  Rep. 
N.  S.  535,  22  Wkly.  Rep.  742;  The  Thomas 
Fielden,  32  L.  J.  Adm.  61;  The  Eastern 
Monarch,  Lush.  81;  Silver  Bullion,  2  Spinks 
70 ;  The  Coromandel,  Swab.  205 ;  The  Bartley, 
Swab.  198. 

Passengers. —  In  respect  to  remuneration 
for  life  salvage,  passengers  stand  on  the 
same  footing  as  the  master  and  the  crew, 
since  they  are  equally  "  persons  belonging  to 
such  ship,"  as  that  term  is  used  in  the  stat- 
ute. The  Fusilier,  11  Jur.  N.  S.  289,  34 
L.  J.  Adm.  25,  12  L.  T.  Rep.  N.  S.  186,  3 
Moore  P.  C.  N.  S.  51,  13  Wkly.  Rep.  592,  16 
Eng.  Reprint  19. 

When  salvor,  after  towing  vessel,  abandons 
her  and  saves  crew. —  When  a  steamship  hav- 


ing taken  in  tow  a  vessel  in  distress,  after 
towing  her  for  some  hours,  on  the  weather 
getting  worse  and  the  lives  of  her  crew  be- 
coming endangered,  takes  the  crew  out  of  her 
and  finally  abandons  her  in  a  place  where 
she  is  afterward  picked  up  by  another  vessel 
and  taken  into  port,  the  owners,  master,  and 
crew  of  the  steamship  are  entitled  to  salvage 
reward  in  respect  of  the  lives  so  saved,  but 
not  in  respect  of  ship  and  cargo.  The  Ein- 
tracht,  2  Aspin.  198,  29  L.  T.  Rep.  N.  S.  851. 

Taking  shipwrecked  persons  off  an  island 
where  they  were  in  no  particular  danger  is 
not  life  salvage.  The  Woosung,  3  Aspin.  50, 
44  L.  J.  Adm.  45,  33  L.  T.  Rep.  N.  S.  394. 

76.  The  Coromandel,  Swab.  205. 

77.  The  Johannes,  30  L.  J.  Adm.  91,  3 
L.  T.  Rep.  N.  S.  757,  Lush.  182. 

78.  St.  24  Vict.  c.  10. 

79.  The  Willem  III,  L.  R.  3  A.  &  E.  487, 
1  Aspin.  129,  25  L.  T.  Rep.  N.  S.  386,  20 
Wkly.  Rep.  216;  The  Pacific,  [1898]  P.  170, 
8  Aspin.  422,  67  L.  J.  P.  D.  &  Adm.  65,  79 
L.  T.  Rep.  N.  S.  125,  46  Wkly.  Rep.  686 
(holding  that  where  salvors  rendered  services 
in  saving  the  lives  of  the  crew  of  a  foreign 
ship  which  was  in  distress  outside  British 
waters  by  taking  them  off  the  ship  and  bring- 
ing them  to  an  English  port,  the  service  ren- 
dered in  saving  life  was  so  rendered  "  in 
part "  in  British  waters,  and  that  plaintiffs 
were  therefore  entitled  to  an  award)  ;  The 
Heindall,  Young  Adm.  (Nova  Scotia)  132. 

80.  Act  (1894),  §  544;  Jorgensen  v.  Nep- 
tune Steam  Fishing  Co.,  4  F.  (Ct.  Sess.)  992. 

81.  See  infra,  VII,  A,  2,  b,  (ii). 

82.  Merritt,  etc.,  Derrick,  etc.,  Co.  v.  Tice, 
97  N.  Y.  App.  Div.  457,  89  N.  Y.  Suppl. 
1057;  Potomac  Steam-Boat  Co.  r.  Baker 
Salvage  Co.,  123  U.  S.  40,  8  S.  Ct.  33,  31 
L.  ed.  75;  The  Canianche,  8  Wall.   (U.  S.) 
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affect  the  amount  of  the  compensation,  does  not  change  the  nature  of  the 
service.  Indeed,  it  has  been  held  that  even  a  contract  to  pay  a  fixed  sum  for 
a  salvage  service  in  any  event  does  not  change  its  character,  but  only  furnishes 
a  rule  of  compensation.^*  To  bar  a  claim  for  salvage  services  rendered  under 
contract,  there  must  be  a  distinct  agreement  so  explicit  in  terms  as  to  satisfy 
the  court  that  the  salvors  assented  to  something  other  than  a  salvage  compensa- 
tion.^^ The  jurisdiction  of  the  admiralty  courts  is  not  affected  by  such  a  contract.^® 
All  that  is  meant  by  the  term  ^^bar  a  claim  for  salvage''  is  that  the  court  is 
prevented  from  assessing  the  compensation  on  the  usual  liberal  scale. 

2.  Request  For  and  Acceptance  of  Services  —  a.  Necessity  of  Acceptance. 
Under  nearly  all  supposable  circumstances  when  the  master  is  in  command  and 
control  of  his  own  ship  he  may  refuse  and  reject  salvage  services,  and  no  volun- 
teer salvor  can  force  on  him,  and  be  rewarded  for,  services  which  he  forbids.^® 


448,  19  L.  ed.  397;  Elphicke  v.  White  Line 
Towing  Co.,  106  Fed.  945,  46  C.  C.  A.  56; 
Chapman  v.  The  Engines  of  the  Greenpoint, 
38  Fed.  671;  Baker  Salvage  Co.  f.  The 
Excelsior,  19  Fed.  436;  Adams  f.  The  Island 
City,  1  Fed.  Cas.  No.  55,  1  Cliff.  210;  Bow- 
ley  V.  Goddard,  3  Fed.  Cas.  No.  1,736,  1 
Lowell  154;  The  Centurion,  5  Fed.  Cas.  No. 
2,554,  1  Ware  490;  Coffin  f.  The  John  Shaw, 
5  Fed.  Cas.  No.  2,949,  1  Cliff.  230;  The 
H.  B.  Foster,  11  Fed.  Cas.  No.  6,290;  The 
Versailles,  11  Fed.  Cas.  No.  6,365,  1  Curt. 
355;  The  Independence,  13  Fed.  Cas.  No. 
7,014,  2  Curt.  350;  Squire  One  Hundred 
Tons  of  Iron,  22  Fed.  Cas.  No.  13,270,  2  Ben. 
21;  The  Susan,  23  Fed.  Cas.  No.  13,630,  1 
Sprague  499 ;  The  Whitaker,  29  Fed.  Cas.  No. 
17,525,  1  Sprague  282;  The  Solway  Prince, 
[1896]  P.  120,  8  Aspin.  128,  65  L.  J.  P.  D.  & 
Adm.  45,  74  L.  T.  Rep.  N.  S.  32;  The  Wil- 
liam Lushington,  7  Notes  of  Cas.  361. 

An  agreement  canceled  by  mutual  consent 
cannot  be  set  up  as  a  bar  to  a  salvage  suit. 
The  Africa,  1  Spinks  299. 

83.  The  Camanche,  8  Wall.  (U.  S.)  448, 
19  L.  ed.  397;  The  Emulous,  8  Fed.  Cas.  No. 
4,480,  1  Sumn.  207;  The  Independence,  13 
Fed.  Cas.  No.  7,014,  2  Curt.  350;  The  Whit- 
aker, 29  Fed.  Cas.  No.  17,525,  1  Sprague 
282. 

84.  Leathem  r.  The  Roanoke,  50  Fed.  574 ; 
The  Silver  Spray,  22  Fed.  Cas.  No.  12,857,  1 
Brown  Adm.  349. 

85.  The  Huntsville,  12  Fed.  Cas.  No.  6,916; 
Pope  t*.  The  Sapphire,  19  Fed.  Cas.  No. 
11,276  (holding  that  a  statement,  by  the 
master  of  a  vessel  to  the  commander  of  a 
tug  asked  to  tow  her  out  of  danger,  "  that 
the  ship  would  pay,"  is  not  sufficient  evidence 
of  a  contract  for  payment  at  all  events  to 
bar  a  libel  for  salvage)  ;  Gould  f.  U.  S.,  1  Ct. 
CI.  184  (holding  that  an  assurance  of  the 
keeper  of  a  lightboat  to  one  of  the  claimants 
that  he  and  such  other  men  as  could  go  on 
board  should  be  well  paid,  but  that  he  had 
no  authority  to  make  a  definite  bargain,  is 
not  a  contract  which  bars  a  claim  for  sal- 
vage ) . 

Mere  loose  talk  will  not  do.  The  Salacia,  2 
Hagg.  Adm.  262.  See  also  Potomac  Steam- 
Boat  Co.  V.  Baker  Salvage  Co.,  123  U.  S.  40, 
8  S.  Ct.  33,  31  L.  ed.  75. 

[11,  C,  1,  1] 


An  agreement  to  arbitrate  the  value  of 

services  rendered  under  a  contract  is  not  a 
bar  to  a  claim  for  salvage.  Potomac  Steam- 
Boat  Co.  V.  Baker  Salvage  Co.,  123  U.  S. 
40,  8  S.  Ct.  33,  31  L.  ed.  75;  The  Kimberley, 
40  Fed.  289;  Boardman  f.  Bethel,  3  Fed. 
Cas.  No.  1,585;  The  Independence,  13  Fed. 
Cas.  No.  7,014,  2  Curt.  350;  La  Prisima  Con- 
cepcion,  13  Jur.  545. 

86.  Leathem  i*.  The  Roanoke,  50  Fed.  574; 
Frame  v.  The  Ella,  48  Fed.  569,  5  Hughes 
125;  The  A.  D.  Patchin,  1  Fed.  Cas.  No.  87, 
1  Blatchf.  414;  The  Circassian,  5  Fed.  Cas. 
No.  2,723,  2  Ben.  171;  The  Louisa  Jane,  15 
Fed.  Cas.  No.  8,532,  2  Lowell  295;  The  Wil- 
liams, 29  Fed.  Cas.  No.  17,710,  Brown  Adm. 
208. 

87.  The  Louisa  Jane,  15  Fed.  Cas.  No. 
8,532,  2  Lowell  295. 

88.  The  Indian,  159  Fed.  20,  86  C.  C.  A. 
210;  The  Choteau,  9  Fed.  211,  4  Woods  71; 
New  Harbor  Protection  Co.  t;.  The  Charles 
P.  Chouteau,  5  Fed.  463 ;  The  Susan,  23  Fed. 
Cas.  No.  13,630;  The  Yucatan,  30  Fed.  Cas. 
No.  18,194. 

Acceptance  of  service  under  mistake  of  fact. 

— 'The  fact  that  the  master  of  a  stranded 
vessel  accepted  salvage  service  from  a  tug, 
under  the  mistaken  belief  that  it  was  one 
owned  by  the  company  whose  boats  his  own- 
er's agents  usually  employed,  does  not  lessen 
the  amount  of  salvage  award  to  which  the 
tug  is  entitled,  where  she  was  guilty  of  no 
fraud.    The  Devonian,  150  Fed.  831. 

No  gratuitous,  officious,  and  unnecessary 
service  thrust  upon  the  master  by  one  seeking 
to  connect  himself  with  a  salvage  claim  will 
justify  an  award  in  his  favor.  Spaulding  v. 
Alaska  Commercial  Co.,  1  Alaska  497.  When 
the  owners  of  a  vessel  in  peril  have  taken  all 
measures  in  their  judgment  necessary  to  in- 
sure her  safety,  and  those  measures  are  ade- 
quate and  all  that  prudence  requires,  other 
parties  have  no  right  to  obtrude  their  serv- 
ices, and  anticipate  the  emplojmaent  of  the 
means  adopted  by  the  owners,  and  then,  if 
successful,  claim  a  salvage  recompense.  Such 
an  enterprise  savors  more  of  a  predatory 
expedition  than  a  salvage  service  to  be  en- 
conraged  and  rewarded  on  grounds  of  public 
policy.  Spreckels  t'.  California,  45  Fed.  647. 
See  also  The  Ragnarok,  158  Fed.  694. 
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So  during  the  time  that  assistance  is  being  rendered,  the  officers  of  a  vessel  in 
distress  are  certainly  at  liberty  to  determine  when  the  assistance  rendered  should 
be  terminated,  and  such  assistance  cannot  be  forced  upon  them  beyond  that 
point,  if  the  vessel  in  distress  is  then  in  a  position  where  nothing  but  the  property 
rights  of  the  owners  of  the  vessel  are  at  stake. But  the  refusal  of  the  master 
may  be  so  palpably  and  so  grossly  wrong  as  to  amount  to  positive  misconduct 
in  reference  to  the  claims  of  humanity,  or  the  property  interests  of  others,  so  as 
legally  to  justify  intervention  against  his  will.^^  And  services  offered  and  ren- 
dered in  a  situation  of  danger,  when  no  other  adequate  or  reasonable  means  of 
assistance  or  protection  exist,  cannot  be  repudiated  and  terminated  when  the 
immediate  danger  has  passed,  so  as  to  defeat  a  claim  for  salvage. 

b.  EfTeet  of  Request.  A  person  rendering  aid  to  a  ship  in  distress  is  a  salvor, 
whether  he  is  a  mere  volunteer  or  acts  on  request. A  mere  request  for  aid  does 
not  prevent  the  service  rendered  from  being  a  salvage  service,  or  reduce  the  claim 
merely  to  one  for  services  rendered  under  a  contract. Persons  who  assist  a 
vessel  in  distress,  at  the  request  of  her  master  or  owner,  with  no  definite  arrange- 
ment for  compensation,  must  ordinarily  be  paid  as  salvors.^*  The  master  of  a  ves- 
sel in  a  dangerous  situation,  after  requesting  assistance,  will  not  be  heard  to  object 
to  the  payment  of  salvage  on  the  ground  that  such  assistance  was  unnecessary.^^ 

D.  Beneficial  Result  of  Services  —  l.  In  General.  An  indispensable 
ingredient  of  a  salvage  claim  is  that  the  service  rendered  has  contributed  immedi- 
ately to  the  rescue  or  preservation  of  the  property  in  peril. ^®  Exertions  therefore, 
however  meritorious,  which  have  not  been  successful  in  any  degree,  cannot  receive 


The  acceptance  of  a  line  by  a  seaman, 

after  a  refusal  by  the  master,  will  not  bind 
the  ship.    The  Pohatcong,  77  Fed.  996. 

An  express  acceptance  of  services  actually 
performed  is  not  necessary  to  entitle  to  sal- 
vage reward;  it  is  sufficient  if  the  circum- 
stances of  the  case  are  such  that,  if  an  offer 
of  service  had  been  made,  any  prudent  man 
would  have  accepted  it.  The  Vandyck,  7 
P.  D.  42  [affirmed  in  5  Aspin.  17,  47  L.  T. 
Rep.  N.  S.  695] ;  The  Annapolis,  Lush.  355, 
5  L.  T.  Rep.  N.  S.  37. 

If  the  master  has  requested  assistance  by 
a  signal  of  distress,  or  otherwise,  and  salvors 
have  incurred  danger,  expense,  or  la^Dor  in 
compliance  with  such  request,  and  their  aid 
has  then  been  refused,  it  seems  they  have  a 
right  to  some  compensation,  at  least  if  the 
vessel  ultimately  comes  to  a  place  of  safety. 
The  Susan,  23  Fed.  Cas.  No.  13,630. 

89.  The  Ragnarok,  158  Fed.  694. 

90.  - The  Pohatcong,  77  Fed.  996.  And  see 
The  Susan,  23  Fed.  Cas.  No.  13,630;  The 
Yucatan,  30  Fed.  Cas.  No.  18,194.  See  also 
infra,  IV,  J,  2. 

91.  The  Ragnarok,  158  Fed.  694. 

92.  The  Queen  of  the  Pacific,  21  Fed.  459; 
Spencer  v.  The  Charles  Avery,  22  Fed.  Cas. 
No.  13,232,  1  Bond  117. 

93.  The  S.  C.  Schenk,  158  Fed.  54,  85 
C.  C.  A.  384;  The  R.  R.  Rhodes  v.  Fay,  82 
Fed.  751,  27  C.  C.  A.  258;  The  Independence, 
13  Fed.  Cas.  No.  7,014,  2  Curt.  350. 

94.  The  S.  A.  Rudolph,  39  Fed.  331  (im- 
plied request);  The  Sterling,  20  Fed.  751; 
The  Louisa  Jane,  15  Fed.  Cas.  No.  8,532,  2 
Lowell  295.  See  also  Creevy  v.  Cummings, 
3  La.  Ami.  163,  48  Am.  Dec.  444. 

95.  Stone  v.  The  Jewell,  41  Fed.  103;  Gib- 
son V.  The  Alice  Clark,  39  Fed.  621;  The 


Huntsville,  12  Fed.  Cas.  No.  6,916;  The 
James  T.  Abbott,  13  Fed.  Cas.  No.  7,202,  2 
Sprague  101;  Phillips  v.  The  United  States, 
19  Fed.  Cas.  No.  11,107;  Sanderson  v.  The 
Ann  Johnson,  21  Fed.  Cas.  No.  12,297a;  The 
Racer,  2  Aspin.  317,  30  L.  T.  Rep.  N.  S.  904; 
The  Little  Joe,  6  Jur.  N.  S.  783,  2  L.  T. 
Rep.  N.  S.  473,  Lush.  88;  The  Otto  Her- 
mann, 33  L.  J.  Adm.  189. 

96.  The  Blackwell,  10  Wall.  (U.  S.)  1,  19 
L.  ed.  870;  The  New  Haven,  159  Fed.  798; 
The  S.  C.  Schenk,  158  Fed.  54,  85  C.  C.  A. 
384;  Alexander  v.  Car  Floats  Nos.  1,  3,  4, 
5,  64  Fed.  887;  Atlantic  Coast  Steamboat 
Co.  V.  The  Golden  Gate,  57  Fed.  661;  i^nder- 
son  V.  The  Edam,  13  Fed.  135;  Brevoor  v. 
The  Fair  American,  4  Fed.  Cas.  No.  1,847,  1 
Pet.  Adm.  87  (holding  that  salvage  can  only 
be  allowed  on  the  goods  actually  delivered 
by  the  salvors)  ;  The  John  Wurts,  13  Fed. 
Cas.  No.  7,434,  Olcott  462 ;  The  Whitaker,  29 
Fed.  Cas.  No.  17,525,  1  Sprague  282;  Bryan 
V.  U.  S.,  6  Ct.  CI.  128;  The  Gleniffer,  3  Can. 
Exch.  57. 

Complete  success  unnecessary. —  It  is  not 

essential  to  the  right  to  salvage  that  the 
services  rendered  should  have  been  entirely' 
successful,  although  the  fact  that  they  were 
not  entirely  successful  may  be  considered  on 
the  question  of  the  amount  of  compensation 
which  should  be  allowed.  The  I.  W. 
Nicholas,  147  Fed.  793. 

Indirect  benefit. —  Salvage  is  not  due  from 
the  owners  of  a  vessel  that  only  indirectly 
receives  a  benefit  from  salvage  services  ren- 
dered to  another  vessel  driving  in  her  neigh- 
borhood. The  Annapolis,  5  L.  T.  Rep.  N.  S. 
37,  Lush.  355.  See  also  The  Vandyck,  5 
Aspin.  17,  47  L.  T.  Rep.  N.  S.  694  [affirming 
7  P.  D.  42]. 
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salvage  reward.  But  if  an  effort  be  made  in  good  faith  with  means  believed  to 
be  adequate,  the  salvor  may  recover  something  in  the  nature  of  a  quantum  meruit^ 
although  his  efforts  are  unsuccessful.^^  A  service  is  not  the  less  a  salvage  service 
because  the  vessel  to  which  aid  was  rendered  might  have  escaped  from  her  peril 
unaided/*^  or  because  the  salvor  was  compelled  by  prudence  or  necessity  to  dis- 
continue his  assistance  and  leave  the  final  rescue  to  others.^ 

2.  When  Requested.  A  salvor  in  pursuance  of  a  request  is  entitled  to  com- 
pensation according  to  the  circumstances  of  the  case,  although  he  is  unsuccess- 
ful, if  the  property  is  not  lost,  or  is  otherwise  saved. ^  But  when  it  is  manifest 
that  the  property  in  peril  must  be  wholly  saved  or  lost,  his  compensation  depends 
upon  the  contingency  of  success  and  should  be  enhanced  accordingly.^ 

3.  When  Rendered  Under  Contract.  There  is  a  broad  distinction  between 
salvors  who  volunteer  to  go  out  and  salvors  who  are  employed  by  a  ship  in  dis- 
tress. Salvors  who  volunteer  go  out  at  their  own  risk  for  the  chance  of  earning 
reward,  and  if  not  successful  they  are  entitled  to  nothing,  the  rule  being  that  it 
is  success  that  gives  them  a  title  to  salvage  remuneration.*  But  efforts  to  give 
assistance  under  an  engagement  to  a  vessel  in  distress  will,  although  the  vessel 
receives  no  benefit  from  them,  be  rewarded  as  being  in  the  nature  of  salvage 
service,  if  the  vessel  is  otherwise  saved. ^    If  a  salvor  is  employed  to  complete  a 


97.  The  Myrtle  Tunnel,  146  Fed.  324; 
Atlantic  Coast  Steamboat  Co.  v.  The  Golden 
Gate,  57  Fed.  661;  The  Queen  of  the  Pacific, 
21  Fed.  459;  Clarke  V.  The  Dodge  Healy,  5 
Fed.  Cas.  No.  2,849,  4  Wash.  C.  C.  651; 
Curry  The  Loch  Goil,  6  Fed.  Cas.  No. 
3,495;  The  Huntsville,  12  Fed.  Cas.  No.  6,916; 
Montgomery  v.  The  T.  P.  Leathers,  17  Fed. 
Cas.  No.  9,736,  Newb.  Adm.  421;  The  Sailor's 
Bride,  21  Fed.  Cas.  No.  12,220,  Brown  Adm. 
68;  The  Chetah,  L.  R.  2  P.  C.  205,  38  L.  J. 
Adm.  1,  19  L.  T.  Rep.  N.  S.  621,  5  Moore 
P.  C.  N.  S.  278,  17  Wkly.  Rep.  233,  16  Eng. 
Reprint  520;  The  Eintracht,  2  Aspin.  198, 
29  L.  T.  Rep.  N.  S.  851;  The  Ranger,  9  Jur. 
119,  3  Notes  of  Cas.  589;  The  Edward  Haw- 
kins, 31  L.  J.  Adm.  46,  Lush.  515,  15  Moore 
P.  C.  486,  15  Eng.  Reprint  578;  The  Zephy- 
rus,  1  Notes  of  Cas.  338,  1  W.  Rob.  329;  The 
E.  U.,  1  Spinks  63;  The  India,  1  W.  Rob. 
406. 

When  a  disabled  vessel  is  left  in  the  same 
plight  as  when  found,  no  salvage  can  be 
recovered.  The  City  of  Puebla,  153  Fed. 
925;  Atlantic  Coast  Steamboat  Co.  v.  The 
Golden  Gate,  57  Fed.  661;  The  Algitha,  17 
Fed.  551;  The  Cheerful,  11  P.  D.  3,  55  L.  J. 
Adm.  5,  54  L.  T.  Rep.  N.  S.  56,  34  Wkly. 
Rep.  307;  The  India,  1  W.  Rob.  406. 

98.  Curry  v.  The  Loch  Goil,  6  Fed.  Cas. 
No.  3,495;  The  Sailor's  Bride,  21  Fed.  Cas. 
No.  12,220,  Brown  Adm.  68;  The  Melphomene, 
L.  R.  4  A.  &  E.  129,  42  L.  J.  Adm.  45,  29 
L.  T.  Rep.  N.  S.  405,  21  Wkly.  Rep.  956. 
See  also  The  Flottbek,  118  Fed.  954,  55 
C.  C.  A.  448. 

Expenses. —  Circumstances  may  justify  the 
court  in  directing  the  expenses  of  parties 
attempting  to  render  a  service  to  be  paid 
by  the  ship  which  had  been  in  danger.  The 
Ranger,  9  Jur.  119,  3  Notes  of  Cas.  589;  The 
Magdalen,  31  L.  J.  Adm.  22,  5  L.  T.  Rep. 
N.  S.  807. 

99.  The  Mary  E.  Long,  14  Phila.  (Pa.) 
598;  Evans  r.  The  Charles,  8  Fed.  Cas.  No. 
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4,556,  1  Newb.  Adm.  329;  Holmes  The 
Joseph  C.  Griggs,  12  Fed.  Cas.  No.  6,640,  1 
Ben.  81  (holding  that  the  fact  that  a  derelict 
vessel  might  have  been  saved  without  the 
interposition  of  the  salvors  may  be  taken  into 
account  in  determining  the  compensation,  but 
cannot  deprive  the  salvors  of  all  claim  for 
salvage)  ;  McGinnis  x.  The  Pontiac,  16  Fed. 
Cas.  No.  8,801,  5  McLean  359,  Newb.  Adm. 
130  (holding  that  the  fact  that  the  exertions 
of  the  salvor  did  not  save  the  boat,  but  she 
was  saved  by  natural  causes,  will  not  affect 
his  right  to  salvage,  where  he  encountered 
the  danger,  and  did  all  he  could  under  the 
circumstances) . 

1.  The  Henry  Steers,  Jr.,  110  Fed.  578. 
Services   unavoidably   interrupted  before 

completion,  which  nevertheless  materially 
contribute  to  the  ultimate  safety  of  the 
salved  property,  entitle  those  performing 
them  to  salvage  remuneration.  The  August 
Korff,  [1903]  P.  166,  9  Aspin.  428,  72  L.  J. 
P.  D.  &  Adm.  53,  89  L.  T.  Rep.  N.  S.  194; 
The  Camellia,  9  P.  D.  27,  5  Aspin.  197,  53 
L.  J.  Adm.  12,  50  L.  T.  Rep.  N.  S.  126,  32 
Wkly.  Rep.  495;  The  Atlas,  Lush.  518;  The 
E.  U.,  1  Spinks  63. 

2.  The  Queen  of  the  Pacific,  21  Fed.  459; 
The  Cambrian,  8  Aspin.  263,  76  L.  T.  Rep. 
N.  S.  504;  The  Helvetia  Shipping  Gazette, 
Feb.  24,  1894,  p.  9.  But  see  The  Henry 
Steers,  Jr.,  110  Fed.  578,  holding  that  a  re- 
quest for  aid  by  a  vessel  in  distress  does  not 
authorize  compensation  therefor  unless  the 
aid  rendered  was  helpful  in  the  final  saving 
of  property. 

3.  The  Queen  of  the  Pacific,  21  Fed.  459. 

4.  See  supra,  II,  D,  1. 

5.  The  Sabine,  101  U.  S.  384,  25  L.  ed. 
982;  The  Nellie,  2  Aspin.  142,  29  L.  T.  Rep. 
N.  S.  516;  The  Undaunted,  29  L.  J.  Adm. 
176,  2  L.  T.  Rep.  N.  S.  520,  Lush.  90;  The 
Aztecs,  21  L.  T.  Rep.  N.  S.  797. 

Performance  rendered  impossible  by  act  of 
God. —  Attempted  services  performed  under  an 
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salvage  service  which,  through  no  fault  on  his  part,  he  fails  to  do,  but  still  renders 
beneficial  service,  he  is  entitled  to  a  salvage  reward.**  But  if  a  salvor  is  engaged 
to  do  a  thing  and  does  not  do  it,  and,  while  making  strenuous  exertions,  does  no 
good  at  all,  he  is  not  entitled  to  any  award. 

III.  Property  subject  to  Salvage. 

A.  In  General.  Salvage,  apart  from  life  salvage,  is  by  the  maritime  law  of 
England  confined  to  ship,  apparel,  and  cargo,  or  what  has  formed  part  of  these, 
and  to  freight  earned  by  carriage  of  cargo. ^  A  similar  rule  seems  to  be  laid  down 
in  a  decision  of  the  supreme  court  of  the  United  States;  ®  but  in  some  American 
cases  a  broader  view  of  the  property  subject  to  salvage  is  taken.  Thus  it  has 
been  held  that  the  test  as  to  what  is  the  subject  of  salvage  is  no  longer  whether 
it  is  a  vessel  engaged  in  commerce  or  its  cargo  or  furniture,  but  whether  the  thing 
saved  is  a  movable  thing,  possessing  the  attributes  of  property,  susceptible  of 
being  lost  and  saved  in  places  within  the  local  jurisdiction  of  admiralty.^^  There 
has  been  some  conflict  of  decision  with  respect  to  claims  for  salvage  services  in 
rescuing  goods  lost  at  sea  and  found  floating  on  the  surface  or  cast  upon  the  shore. 
When  they  have  belonged  to  a  ship  or  vessel  as  part  of  its  furniture  or  cargo  they 
clearly  come  under  the  head  of  wreck,  flotsam,  jetsam,  ligan,  or  derelict,  and 
salvage  may  be  claimed  upon  them."  But  when  they  have  no  connection  with  a 
ship  or  vessel,  some  authorities  are  against  the  claim,  and  others  in  favor  of  it. 
Decisions  in  favor  of  the  claim  in  reference  to  rafts  of  timber  found  floating  at 
sea  have  been  made  in  some  cases,^^  and  against  it  in  others. Salvage  cannot 


agreement  of  salvage  are  entitled  to  be  re- 
warded where  the  performance  of  them  is 
rendered  impossible  by  the  act  of  God.  The 
Undaunted,  29  L.  J.  Adm.  176,  2  L.  T.  Rep. 
N.  S.  520,  Lush.  90. 

A  vessel  which  contracts  to  do  her  best  to 
tow  another  to  safety,  and,  after  honestly 
attempting  so  to  do,  fails  through  no  fault 
of  her  own,  is  entitled  to  remuneration.  The 
August  Korff,  [1903]  P.  166,  9  Aspin.  428, 
72  L.  J.  P.  D.  &  Adm.  53,  89  L.  T.  Rep.  N.  S. 
194;  The  Lepanto,  [1892]  P.  122,  7  Aspin. 
192,  66  L.  T.  Rep.  N.  S.  623;  The  Benlarig, 
14  P.  D.  3,  6  Aspin.  360,  58  L.  J.  P.  D.  & 
Adm.  24,  60  L.  T.  Rep.  N.  S.  238. 

6.  The  Hestia,  [1895]  P.  193,  7  Aspin.  599, 
64  L.  J.  Adm.  82,  72  L.  T.  Rep.  K  S.  364,  11 
Reports  808,  43  Wkly.  Rep.  669. 

Services  refused  after  engagement. —  When 
a  ship  is  engaged  to  render  assistance  to  an- 
other ship  in  distress,  without  any  fixed  sum 
being  agreed  upon,  and  does  remain  by  ready 
to  give  assistance,  she  cannot  be  deprived  of 
her  right  to  reward  by  reason  of  another 
vessel  offering  and  being  engaged  to  tow  for 
a  less  sum  than  the  former  ship  is  willing  to 
accept,  and  she  will  be  entitled  to  recover  a 
fair  sum  which  will  remunerate  her  for  the 
services  rendered,  and  compensate  her  for 
the  loss  she  has  sustained.  The  Maude,  3 
Aspin.  338,  36  L.  T.  Rep.  N.  S.  26. 

7.  The  Dart,  8  Aspin.  481,  80  L.  T.  Rep. 
N.  S.  23.  ^  ^  F 

8.  Wells  f.  The  Gas  Float  Whitton  No.  2, 
[1897]  A.  C.  337,  8  Aspin.  272,  66  L.  J.  P. 
D.  &  Adm.  99,  76  L.  T.  Rep.  N.  S.  663,  13 
T.  L.  R.  422  [affirming  [1896]  P.  42,  8 
Aspin.  110,  65  L.  J.  P.  D.  &  Adm.  17,  73 
L.  T.  Rep.  N.  S.  698,  44  Wkly.  Rep.  263]. 

The  meaning  of  the  word  "cargo"  may 
perhaps  be  extended  so  as  to  embrace  goods 


in  course  of  being  transported  by  a  vessel, 
although  not  inside  it.  Wells  v.  The  Gas 
Float  Whitton  No.  2,  [1897]  A.  C.  337,  66 
L.  J.  P.  D.  &  Adm.  99,  76  L.  T.  Rep.  N.  S. 
663,  13  T.  L.  R.  422.  Thus  a  caisson  lashed 
to  a  vessel  for  transportation  to  another 
place  may  be  considered  cargo,  although  not 
actually  on  board,  and  therefore  the  subject 
of  a  salvage  claim.  Gonzales  v.  U.  S.,  42  Ct. 
CI.  299. 

9.  Cope  V.  Vallette  Dry-Dock  Co.,  119  U.  S. 
625,  7  S.  Ct.  336,  30  L.  ed.  501. 

Other  statements  of  the  rule. —  Salvage  re- 
lates only  to  vessels  and  their  cargoes  or  to 
those  things  which  have  been  committed  to 
or  lost  in  the  sea  and  have  been  found  and 
rescued.  Gonzales  v.  U.  S.,  42  Ct.  CI.  299. 
The  word  "  salvage "  contemplates  services 
rendered  in  connection  with  perils  of  the  sea 
and  to  vessels  or  other  craft  and  instrumen- 
talities in  use  in  the  navigation  of  the  sea 
or  other  waters,  although  temporarily  in  a 

dry  dock.    The  Jefferson,  215  U.  S.  130,   

S.  Ct.   ,    L.  ed.    [reversing  158 

Fed.  358]. 

10.  The  Cheeseman  r.  Two  Ferrv  Boats,  5 
Fed.  Cas.  No.  2,633,  2  Bond  3G3;"Maltbv  r. 
Steam  Derrick  Boat,  16  Fed.  Cas.  No.  9.000, 
3  Hughes  477. 

11.  See  Cope  v.  Vallette  Dry-Dock  Co.,  119 
U.  S.  625,  7  S.  Ct.  336,  30  L.  ed.  501. 

12.  Whitmire  r.  Cobb,  88  Fed.  91,  31 
C.  C.  A.  395;  Bvwater  r.  Raft  of  Piles,  42 
Fed.  917;  Muntz  r.  Raft  of  Timber,  15  Fed. 
555,  4  Woods  197;  Fiftv  Thousand  Feet  of 
Timber,  9  Fed.  Cas.  No."  4,783,  2  Lowell  64; 
Keteltas  r.  Raft  of  Timber,  14  Fed.  Cas.  No. 
7,741o;  Raft  of  Spars,  20  Fed.  Cas.  No. 
11,529,  1  Abb.  Adm.  485. 

13.  Raft  of  Cypress  Logs,  20  Fed.  Cas  No 
11,527,   1   Flipp.   543,   14   Alb.  L.   J.  SIO; 
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be  allowed  for  saving  from  a  wreck,  the  United  States  mails/*  or  bills  of  exchange 
or  other  papers,  the  evidence  of  a  debt  or  of  title  to  property/^  since  such  things 
are  not  property,  the  sale  of  which  can  be  ordered. 

B.  Vessels  and  Ships.  No  structure  that  is  not  a  ship  or  vessel  is  a  subject 
of  salvage. And  the  mere  fact  that  the  property  to  which  the  service  is  rendered 
is  that  of  a  vessel  will  not  suffice. There  must  have  been  a  sea  peril  from  which 
it  was  rescued,  and  the  vessel  itself  must  have  been  at  the  time  the  subject  of  a 
sea  peril,  in  order  to  support  a  maritime  lien,  and  afford  jurisdiction  in  rem  in  the 
admiralty. The  terms  "ships"  and  "vessels"  are  used  in  a  very  broad  sense 
to  include  all  navigable  structures  intended  for  transportation.^^  They  need  not 
have  motive  power, nor  need  they  be  engaged  in  commerce  or  navigation,^^  to 
be  subject  to  salvage.    If  they  were  intended  for  such  use,  it  is  sufficient. 

C.  Derelict.  To  constitute  a  derelict  in  the  sense  of  maritime  law,  it  is 
necessary  that  the  thing  be  found  deserted  or  abandoned  on  the  seas,  whether  it 
arose  from  accident,  or  necessity,  or  voluntary  dereliction.^^  In  some  cases  it 
seems  to  be  held  necessary  that  the  abandonment  should  be  voluntary,^*  but  this 
is  not  the  recognized  doctrine. Prima  fade  a  vessel  found  at  sea,  with  no  one 
aboard  of  her,  is  a  dereUct;    but  where  the  master  and  crew  have  left  temporarily 


Palmer  v.  Rouse,  3  H.  &  N.  505,  27  L.  J. 
Exch.  437,  6  Wkly.  Rep.  674. 

14.  The  Merchant,  17  Fed.  Cas.  No.  9,435. 

15.  The  Emblem,  8  Fed.  Cas.  No.  4,434,  2 
Ware  68. 

16.  Cope  f.  Vallette  Dry-Dock  Co.,  119 
U.  S.  625,  7  S.  Ct.  336,  30  L.  ed.  501,  holding 
that  a  floating  dry-dock  is  not  the  subject  of 
salvage  service. 

17.  The  Jefferson,  158  Fed.  358. 

18.  The  Jefferson,  158  Fed.  358. 

19.  Cope  f.  Vallette  Dry-Dock  Co.,  119 
U.  S.  625,  7  S.  Ct.  336,  30  L.  ed.  501. 

20.  The  Old  Natchez,  9  Fed.  478  [affirming 
9  Fed.  476]. 

21.  Tebo  V.  New  York,  61  Fed.  692;  The 
Old  Natchez,  9  Fed.  478  [affirming  9  Fed. 
476];  Maltby  v.  Steam  Derrick  Boat,  16 
Fed.  Cas.  No.  9,000,  3  Hughes  477. 

22.  The  Old  Natchez,  9  Fed.  476  [affi/rmed 
in  9  Fed.  478] ;  The  Cheeseman  v.  Two  Ferry 
Boats,  5  Fed.  Cas.  No.  2,633,  2  Bond  363. 
But  see  The  Hendrick  Hudson,  11  Fed.  Cas. 
No.  6,355,  3  Ben.  419, 

For  example  salvage  has  been  awarded 
against  a  steam  ferry-boat  (The  Cheeseman 
V.  Two  Ferry  Boats,  5  Fed.  Cas.  No.  2,633,  2 
Bond  363),  a  barge  (Seven  Coal  Barges,  21 
Fed.  Cas.  No.  12,677,  2  Biss.  297),  a  derrick- 
boat  (Maltby  v.  Steam  Derrick-Boat,  16  Fed. 
Cas.  No.  9,000,  3  Hughes  477),  a  canal-boat 

(Baker  v.  Hoag,  7  N.  Y.  555,  59  Am.  Dec. 
431),  a  hopper-barge  used  for  receiving  mud 
from  a  dredging-machine,  although  it  had 
no  means  of  locomotion  of  its  own  (The  Mac, 
7  P.  D.  126,  4  Aspin.  555,  51  L.  J.  Adm.  81, 
46  L.  T.  Rep.  N.  S.  907 ),  a  dismantled  steam- 
boat undergoing  alterations  and  repairs  for 
the  purpose  of  being  fitted  for  use  as  a 
wharf -boat  ( The  Old  Natchez,  9  Fed.  476  [af- 
firmed  in  9   Fed.   478]),   a  sunken  vessel 

(Baker  v.  Hoag,  7  N.  Y.  555,  59  Am.  Dee. 
431),  the  common-law  "wreck  of  the  sea" 

(The  John  Gilpin,  13  Fed.  Cas.  No.  7,345, 
Olcott  77),  and  a  bath-house,  built  on  boats, 
and  designated  for  navigation  and  transpor- 
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tation  (Tebo  v.  New  York,  61  Fed.  692)  ;  but 
not  against  a  floating  dry-dock  permanently 
moored  (Cope  v.  Vallette  Dry-Dock  Co.,  119 
U.  S.  625,  7  S.  Ct.  336,  30  L.  ed.  501  [affirm- 
ing 10  Fed.  142  and  16  Fed.  924,  4  Woods 
265] ;  Salvor  Wrecking  Co.  v.  Sectional  Dock 
Co.,  21  Fed.  Cas.  No.  12,273),  a  vessel  while 
in  a  dry-dock  permanently  attached  to  the 
shore  for  repairs  (The  Jefferson,  158  Fed. 
358),  a  dismantled  steamboat  fitted  up  as  a 
hotel  (The  Hendrick  Hudson,  11  Fed.  Cas. 
No.  6,355,  3  Ben.  419),  or  a  gas  float  moored 
in  a  river  to  give  light  to  vessels  (Wells  v. 
The  Gas  Float  Whitton  No.  2,  [1897]  A.  C. 
337,  8  Aspin.  272,  66  L.  J.  P.  D.  &  Adm.  99, 
76  L.  T.  Rep.  N.  S.  663,  13  T.  L.  R.  422  [af- 
firming [1896]  P.  42,  8  Aspin.  110,  65  L.  J. 
P.  D.  &  Adm.  17,  73  L.  T.  Rep.  N.  S.  698,  44 
Wkly.  Rep.  263]). 

23.  Montgomery  v.  The  T.  P.  Leathers,  17 
Fed.  Cas.  No.  9,736,  Newb.  Adm.  421;  Rowe 
V.  The  Brig,  20  Fed.  Cas.  No.  12,093,  1  Mason 
372. 

24.  The  Jonge  Johannes,  4  C.  Rob.  263. 
Ships  forsaken  through  fear  of  enemies  or 

loss  of  life  are  not  legally  derelict,  so  as  to 
warrant  full  right  by  occupancy.  Warder  v. 
La  Belle  Creole,  29  Fed.  Cas.  No.  17,165,  1 
Pet.  Adm.  31. 

25.  Montgomery  v.  The  T.  P.  Leathers,  17 
Fed.  Cas.  No.  9,736,  Newb.  Adm.  421;  The 
Blenden-Hall,  1  Dod.  414. 

Abandonment  of  a  captured  ship  by  the 
enemy  constitutes  a  case  of  derelict.  The 
Lord  Nelson,  Edw.  Adm.  79.  Contra,  The 
John  and  Jane,  4  C.  Rob.  216. 

26.  Baker  v.  Hoag,  7  N.  Y.  555,  59  Am. 
Dee.  431;  The  Shawmut,  155  Fed.  476;  The 
Ann  L.  Lockwood,  37  Fed.  233 ;  Evans  v.  The 
Charles,  8  Fed.  Cas.  No.  4,556,  Newb.  Adm. 
329;  The  John  Gilpin,  13  Fed.  Cas.  No. 
7,345,  Olcott  77;  Rowe  v.  The  Brig,  20  Fed. 
Cas.  No.  12,093,  1  Mason  372. 

Boats  or  vessels  forsaken,  or  found  on  the 
seas,  without  any  person  in  them  are  dere- 
licts.   1  Sir  Leoline  Johnson's  Works  89. 


SALVAGE 


[35  Cyc]  735 


for  the  purpose  of  obtaining  assistance,  and  with  intent  to  return  and  resume 
possession,  she  is  not  technically  a  clerelict,^^  although  another  vessel  finding  her 
in  such  condition  and  rescuing  her  may  be  entitled  to  salvage  compensation  as 
in  case  of  a  derelict. To  constitute  a  strict  case  of  technical  derelict,  the  aban- 
donment must  be  final  without  hope  of  recovery  or  intention  to  return. There 
must  be  not  only  a  hope  of  recovery,  but  some  reasonable  prospect  that  the  hope 
may  be  realized  to  rebut  the  presumption  arising  from  the  condition  in  which  the 
vessel  is  found. Where  the  peril  is  such  as  to  force  an  abandonment  of  the 
ship,  the  mere  intention  to  return  and  recover  her,  or  to  send  relief,  will  not  pre- 
vent her  being  considered  derelict. So  where  a  vessel  is  not  abandoned,  but 
those  on  board  are  both  physically  and  mentally  incapable  of  doing  anything  for 
their  safety,  this  constitutes  a  case  of  quasi  derelict  .^^ 

IV.    PERSONS  AND  VESSELS  ENTITLED  TO  SALVAGE.^^ 
A.  In  GeneraL    A  salvor  is  one  who,  without  any  particular  relation  to  a 
vessel  in  distress,  proffers  useful  service  as  a  voluntary  adventurer  without  any 
preexisting  covenant  connecting  him  with  the  duty  of  preserving  the  vessel.^* 


Where  a  vessel  is  discovered  in  the  open 
sea  with  slaves  on  board,  and  no  white  per- 
son, the  crew  having  been  murdered,  the  ves- 
sel will  be  regarded  as  derelict.  In  such 
case  the  slaves  are  considered  merely  as 
cargo.  Flinn  v.  The  Leander,  9  Fed.  Cas. 
No.  4,870,  Bee  260. 

A  vessel  may  be  derelict  on  navigable 
streams  and  tide-waters,  as  well  as  on  sea 
coasts  or  on  the  ocean.  The  B.  C.  Terry,  9 
Fed.  920. 

27.  The  Island  City,  1  Black  (U.  S.)  121, 
17  L.  ed.  70;  The  Shawmut,  155  Fed.  476; 
The  Aquila,  1  C.  Rob.  37. 

An  abandonment  from  a  sense  of  imminent 
danger,  to  avoid  the  consequences  of  a  col- 
lision, does  not  constitute  a  case  of  derelict. 
The  Cosmopolitan,  6  Notes  of  Cas.  Suppl. 
17;  The  Fenix,  Swab.  13. 

Where  the  master  and  crew  of  the  salved 
ship  went  on  board  the  salving  ship,  which 
put  men  on  the  salved  ship  to  steer  her,  the 
court  refused  to  treat  the  salved  ship  as  a 
derelict  and  award  salvage  on  that  basis. 
The  Lepanto,  [1892]  P.  122,  7  Aspin.  192,  66 
L.  T.  Rep.  N.  S.  623.  See  also  The  Margaret, 
Young  Adm.  (Nova  Scotia)  171. 

An  abandonment  of  a  burning  vessel  by  the 
master  to  another  for  the  purpose  of  salving 
her  does  not  constitute  a  case  of  derelict. 
Montgomery  i;.  The  T.  P.  Leathers,  17  Fed. 
Cas.  No.  9,736,  Newb.  Adm.  421;  Union  Tow- 
boat  Co.  V.  The  Delphos,  24  Fed.  Cas.  No. 
14,400,  Newb.  Adm.  412. 

28.  The  Island  City,  1  Black  (U.  S.)  121, 
17  L.  ed.  70;  The  Shawmut,  155  Fed.  476. 

29.  The  Launberga,  154  Fed.  959;  The 
Cairnsmore,  20  Fed.  519;  The  Arendal,  14 
Fed.  580;  The  Hyderabad,  11  Fed.  749,  1 
Biss.  112;  The  Attacapas,  2  Fed.  Cas.  No. 
637,  3  Ware  65 ;  Bean  v.  The  Grace  Brown,  2 
Fed.  Cas.  No.  1,171,  2  Hughes  112;  The  Bee, 
3  Fed.  Cas.  No.  1,219,  1  Ware  336;  The  Bos- 
ton, 3  Fed.  Cas.  No.  1,673,  1  Sumn.  328 
(holding  that  where  a  vessel  is  abandoned 
with  no  intention  of  returning,  a  subsequent 
change  of  opinion  and  action  under  new  cir- 
cumstances are  immaterial)  ;  The  Emulous,  8 


Fed.  Cas.  No.  4,480,  1  Sumn.  207;  Lewis  v. 
The  Elizabeth  and  Jane,  15  Fed.  Cas.  No. 
8,321,  1  Ware  33;  Mesner  v.  Suffolk  Bank, 
17  Fed.  Cas.  No.  9,493;  The  Nathaniel 
Hooper,  17  Fed.  Cas.  No.  10,030  (holding 
that  where  a  vessel  aground  on  a  shoal  is 
left  by  the  master  and  crew  with  the  inten- 
tion of  returning,  and  is  subsequently  found 
by  the  salvor  vessel,  and  gotten  olT  and 
navigated  to  port,  she  will  be  considered  as 
derelict,  where  her  master,  on  his  return,  gave 
up  pursuit  of  her  in  the  belief  that  she  had 
sunk)  ;  Tyson  v.  Prior,  24  Fed.  Cas.  No. 
14,319,  1  Gall.  133;  Williams  v.  The  Adolphe, 

29  Fed.  Cas.  No.  17,712;  The  Zeta,  L.  R.  4 
A.  &  E.  460,  3  Aspin.  73,  44  L.  J.  Adm.  22, 
33  L.  T.  Rep.  N.  S.  477,  24  Wkly.  Rep.  180. 

Where  the  abandonment  by  the  owners 
and  the  occupation  by  the  salvors  are  con- 
temporaneous acts,  and  the  one  could  not 
have  happened  except  in  a  situation  where 
the  other  was  possible,  it  is  not  a  case  of 
derelict  in  the  strict  sense.  The  Lovett  Pea- 
cock, 15  Fed.  Cas.  No.  8,555,  1  Lowell  143. 

30.  The  Georgiana,  10  Fed.  Cas.  No.  5,355, 
1  Lowell  91. 

31.  The  Laura,  14  Wall.  (U.  S.)  336,  20 
L.  ed.  813;  Grummond  v.  The  Burlington,  73 
Fed.  258;  The  Fairfield,  30  Fed.  700;  The 
Georgiana,  10  Fed.  Cas.  No.  5,355,  1  Lowell 
91;  The  Genessee,  12  Jur.  401;  The  Gertrude, 

30  L.  J.  Adm.  130;  The  Coromandel,  Swab. 
205.  See  also  The  B.  C.  Terry,  9  Fed.  920; 
The  John  Gilpin,  13  Fed.  Cas.  No.  7,345, 
Olcott  77. 

32.  Sturtevant  v.  The  George  Nicliolaus,  23 
Fed.  Cas.  No.  13,578,  Newb.  Adm.  449.  See 
also  Lewis  v.  A  Lot  of  Whalebone.  51  Fed. 
916;  The  Columbia,  3  Hagg.  Adm.  428. 

33.  Apportionment  among  salvors  see  infra, 
VII,  B,  1,  b. 

34.  The  Clarita,  23  Wall.  (U.  S.)  1,  23 
L.  ed.  146;  The  Hope.  10  Pet.  (U.  S.)  108.  9 
L.  ed.  363;  The  Nebraska,  75  Fed.  598,  21 
C.  C.  A.  448;  The  Florida,  22  Fed.  617  (day 
watchman  rendering  services  at  night  en- 
titled to  salvage)  ;  Evans  r.  The  Charles,  8 
Fed.   Cas.   No.   4,556,   1   Newb.   Adm.  329; 
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As  a  general  rule,  no  one  can  claim  salvage  who  does  not  personally  engage  in  the 
service;  but  this  rule  does  not  now  apply  to  the  owners  of  a  salvor  vessel.^® 
Subject  to  the  general  qualification  that  the  service  must  be  rendered  by  persons 
not  bound  by  their  legal  duty  to  render  them,  there  is  no  limitation  to  the  kind 
of  persons  who  may  be  entitled  to  salvage.  Under  special  circumstances  any 
person  may  be  a  salvor.  They  may  be  persons  in  public  employment  on  board 
men-of-war.^^  They  may  be  semiofficial  persons,  as  pilots.^^  They  may  be 
ship,^^  or  Lloyd's,^  agents.  They  may  be  persons  having  some  relation  to  the 
ship,  as  passengers,^^  and  the  crew,*^  in  extraordinary  circumstances.  They  may 
be  any  sort  of  persons,  as  women,  apprentices,^^  boys,  slaves,^*  masters,  mates, 
sailors,  cooks,  surgeons,  carpenters,  and  landsmen  of  every  national  character.*^ 
The  representatives  of  deceased  salvors  may  also  be  entitled  to  salvage.^® 

B.  Public  Servants  —  l.  In  General.*^  Where  salvors  act  in  the  perform- 
ance of  a  mere  duty,  as  where  they  are  employed  by  the  public  authorities  to 
perform  the  very  service,  they  are  not  entitled  to  compensation.*^  But  pubhc 
servants  may  recover  salvage  for  assistance  of  great  merit,  rendered  in  the  line 
of  their  regular  duty,  but  in  excess  of  the  official  requirements  thereof.**  So 
public  servants  rendering  salvage  service  beyond  the  line  of  their  regular  employ- 
ment are  entitled  to  salvage.^^ 

2.  National  Vessels.  Officers  and  crews  of  public  vessels  are  entitled  to 
salvage  for  their  personal  services  in  the  same  manner  as  other  persons. But 


Mesner  v.  Suffolk  Bank,  17  Fed.  Cas.  No. 
9,493;  The  Wave  f.  Hyer,  29  Fed.  Cas.  No. 
17,300,  2  Paine  131;  The  Neptune,  1  Hagg. 
Adm.  227.    See  also  Cohen  Adm.  54. 

The  test  as  to  whether  services  are  volun- 
tarily rendered  is  whether  such  services  are 
rendered  by  those  who  are  under  no  legal 
obligation  to  render  them.  The  Dumper  No. 
8,  129  Fed.  98,  63  C.  C.  A.  600. 

Insurers  who  employ  another  to  rescue  a 
stranded  vessel  do  not  act  as  voluntary  ad- 
venturers, but  in  their  own  interest,  because 
of  the  insurance  contract,  and  have  no  right 
to  the  proceeds  of  her  sale.  Tarr  f.  The 
Lydia  A.  Harvey,  84  Fed.  1000. 

35.  Montgomery  The  T.  P.  Leathers,  17 
Fed.  Cas.  No.  9,736,  Newb.  Adm.  421;  The 
Vine,  2  Hagg.  Adm.  1;  The  Charlotte,  6 
Notes  of  Cas.  279,  3  W.  Rob.  68. 

36.  See  in/ra,  IV,  C,  1. 

37.  See  inpa,  IV,  B,  2. 

38.  See  swpra,  II,  C,  1,  e. 

39.  The  Kate  B.  Jones,  [1892]  P.  366,  7 
Aspin.  332,  69  L.  T.  Rep.  N.  S.  197. 

Extraordinary  services. —  Where  ship  agents 
render  extraordinary  services  in  saving  prop- 
erty, the  court  will,  under  particular  circum- 
stances, allow  a  claim  as  agent  and  a  claim 
as  salvor  to  be  united  and  combined.  The 
Honor,  L.  R.  1  A.  &  E.  87,  12  Jur.  N.  S.  773, 
35  L.  J.  Adm.  11.3,  15  L.  T.  Rep.  N.  S.  677, 
15  Wkly.  Rep.  10. 

Repayment  of  advance  to  salvors. —  Money 
paid  by  the  ship's  agent  to  salvors,  in  an- 
ticipation of  an  award,  will  not  be  repaid 
out  of  the  fund  in  court  to  those  who  advance 
it.  The  Louisa,  6  Notes  of  Cas.  531,  3  W. 
Rob.  99. 

Agent  to  salve  cargo. —  One  who  is  ap- 
pointed agent  by  the  master  to  save  cargo 
wrecked  may  nevertheless  claim  as  salvor  in 
admiralty.  The  Happy  Return,  2  Hagg.  Adm. 
198. 
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40.  The  Purissima  Concepcion,  7  Notes  of 
Cas.  150,  3  W.  Rob.  181.  Gontra,  The  Lively, 
6  Notes  of  Cas.  206,  3  W.  Rob.  64. 

41.  See  w/ra,  IV,  H. 

42.  See  in/ra,  IV,  G. 

43.  Mason  %.  The  Blaireau,  2  Cranch 
(U.  S.)  240,  2  L.  ed.  266;  Bell  f.  The  Ann, 
3  Fed.  Cas.  No.  1,245,  2  Pet.  Adm.  278. 

Master  of  apprentice  salvor. —  The  master 
of  an  apprentice  is  not  entitled  to  salvage 
awarded  for  the  services  of  the  apprentice. 
The  Two  Friends,  8  Jur.  1011,  2  W.  Rob.  349. 
Apprentices  are  entitled  to  share  in  salvage, 
and  a  contract  that  their  masters  should  take 
their  shares  is  semhle  invalid.  The  Colum- 
bine, 2  W.  Rob.  186. 

44.  Small  v.  The  Messenger,  22  Fed.  Cas. 
No.  12,961,  2  Pet.  Adm.  284. 

45.  See  Browning  v.  Baker,  4  Fed.  Cas. 
No.  2,041,  2  Hughes  30. 

46.  The  Marquis  of  Huntly,  3  Hagg.  Adm. 
246. 

47.  Recapture  see  supra,  II,  C,  1,  f. 

48.  Firemen's  Charitable  Assoc.  v.  Ross,  60 
Fed.  456,  9  C.  C.  A.  70;  Murphy  v.  The 
Souliote,  5  Fed.  99,  4  Woods  19;  Davey  v. 
The  Mary  Frost,  7  Fed.  Cas.  No.  3,592,  2 
Woods  306  [affirming  7  Fed.  Cas.  No.  3,591], 
holding  that  firemen  belonging  to  the  fire  de- 
partment of  a  city  who  extinguish  fire  in  a 
ship  lying  at  a  wharf  are  not  entitled  to 
salvage,  although  there  is  no  ordinance  espe- 
cially making  it  their  duty  to  extinguish 
fires. 

49.  The  European,  44  Fed.  484;  The 
Huntsville,  12  Fed.  Cas.  No.  6,916;  Silver 
Bullion,  2  Spinks  70. 

50.  Le  Tigre,  15  Fed.  Cas.  No.  8,281,  3 
Wash.  567;  The  Ottawa,  18  Fed.  Cas.  No. 
10,617,  1  Lowell  274. 

51.  The  Mulhouse,  17  Fed.  Cas.  No.  9,910; 
The  Ulysses,  13  P.  D.  205,  6  Aspin.  354,  58 
L.  J.  Adm.  11,  60  L.  T.  Rep.  N.  S.  Ill,  37 
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as  they  risk  no  property  and  their  time  is  paid  for  by  the  public,  they  will  be 
granted  a  less  rate  of  compensation  than  other  persons  for  like  services.''^  And 
in  such  cases  something  more  than  the  usual  peril  should  be  encountered  by  the 
officers  and  crew,  and  an  extraordinary  service  should  be  rendered,  exceeding  the 
duty  imposed  upon  them  by  their  employment  in  the  public  service  and  the 
special  instructions  of  the  government  on  the  subject. 

C.  Owner  of  Salvor  —  l.  In  General.  It  was  formerly  held  that  where 
the  owner  of  a  vessel  by  which  salvage  service  was  rendered  was  not  personally 
present,  he  could  not  recover  salvage  compensation,  as  such,  but  was  entitled  to 
equitable  compensation  for  the  use  of  his  vessel. Modern  decisions,  however, 
uphold  the  right  of  the  owners  of  ships  or  vessels,  whether  propelled  by  steam  or 
otherwise,  to  claim  compensation  for  salvage  services  rendered  by  their  vessels, 
whether  they  are  present  or  absent  at  the  time  the  service  is  performed. 
Remuneration  for  salvage  service  is  awarded  to  the  owners  of  vessels,  not  because 
they  are  present  when  the  service  is  rendered,  but  on  account  of  the  danger  to 
which  the  service  exposes  their  property  and  the  risk  which  they  run  of  loss  in 
suffering  their  vessel  to  engage  in  such  perilous  undertakings,^^  and  also  as  an 


Wkly.  Rep.  270;  The  Dalhousie,  1  P.  D.  271 
note;  The  Woosung,  1  P.  D.  260,  3  Aspin. 
239,  35  L.  T.  Rep.  N.  S.  8,  25  Wkly.  Rep.  1 ; 
The  Bertie,  6  Aspin.  26,  55  L.  T.  Rep.  N.  S. 
520;  The  Rapid,  3  Hagg.  Adm.  419;  The 
Ewell  Grove,  3  Hagg.  Adm.  209 ;  The  Lustre, 
3  Hagg.  Adm.  154;  The  Mary  Anne,  1  Hagg. 
Adm.  158;  The  Alma,  Lush.  378;  The  Iodine, 
3  Notes  of  Cas.  140;  The  Mary  Pleasants, 
Swab.  224;  The  Earl  of  Eglinton,  Swab.  7; 
The  Wilsons,  1  W.  Rob.  172. 

The  officers  and  crew  of  a  foreign  vessel  of 
war  are  entitled  to  salvage,  the  same  as  in 
the  ease  of  other  vessels.  Robson  v.  The 
Huntress,  20  Fed.  Cas.  No.  11,971,  2  Wall. 
Jr.  59. 

Military  salvors  may  be  entitled  to  civil 
salvage.  The  Franklin,  4  C.  Rob.  147;  The 
Louisa,  1  Dods.  317;  The  Sir  Francis  Burton, 
2  Hagg.  Adm.  156. 

A  transport  ship  hired  by  government,  and 
performing,  by  orders  of  the  officer  of  a 
queen's  ship,  salvage  services  not  within  the 
terms  of  the  charter-party,  is  entitled  to  a 
share  of  the  amount  awarded  as  salvage. 
The  Nile,  L.  R.  4  A.  &  E.  449,  3  Aspin.  11, 
44  L.  J.  Adm.  38,  33  L.  T.  Rep.  N.  S.  66. 

A  ship  belonging  to  the  Bombay  govern- 
ment with  a  hired  commander  and  crew  is, 
with  respect  to  the  provisions  of  the  Mer- 
chant Shipping  Act  (1854),  §  484,  in  the 
same  position  as  a  queen's  ship  with  com- 
missioned officers.  The  Woosung,  1  P.  D. 
260,  3  Aspin.  239,  25  Wkly.  Rep.  1,  35  L.  T. 
Rep.  N.  S.  8. 

Whole  ship's  company  entitled. —  The  offi- 
cers and  crew  of  a  queen's  ship  who  remain 
on  board  are  entitled  to  salvage,  as  well  as 
those  who  actually  perform  the  service.  The 
Charlotte  Wylie,  2  W.  Rob.  495. 

52.  The  Mulhouse,  17  Fed.  Cas.  No.  9,910; 
The  Ewell  Grove,  3  Hagg.  Adm.  209;  The 
Iodine,  3  Notes  Cas.  140;  The  Earl  of  Eglin- 
ton, Swab.  7. 

53.  The  Josephine,  13  Fed.  Cas.  No.  7,546, 
2  Blatchf.  322  Xaffxxminq  22  Fed.  Cas.  No. 
13,069];  The  Walker,  Stew.   (Nova  Scotia) 
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105.  See  also  The  John,  Young  Adm.  (Nova 
Scotia)  129;  The  Herman,  Young  Adm. 
(Nova  Scotia)  111. 

54.  The  Arlington,  1  Fed.  Cas.  No.  534,  2 
Ben.  511;  The  Jack  Jewett,  13  Fed.  Cas.  No. 
7,122,  2  Ben.  463;  The  Charlotte,  6  Notes  of 
Cas.  279,  3  W.  Rob.  68. 

55.  The  Camanche,  8  Wall.  (U.  S.)  448,  19 
L.  ed.  397;  The  Birdie,  3  Fed.  Cas.  No.  1,431, 
3  Ben.  273 ;  Evans  The  Charles,  8  Fed.  Cas. 
No.  4,556,  Newb.  Adm.  329;  The  Henry 
Ewbank,  11  Fed.  Cas.  No.  6,376,  1  Sumn. 
400;  The  Holder.  Borden,  12  Fed.  Cas.  No. 
6,600,  1  Sprague  144  (holding  that  where  a 
vessel  was  wrecked  and  the  master  purchased 
a  brig,  and  in  payment  gave  a  draft  on  one 
of  the  owners  of  the  wrecked  vessel,  who 
accepted  and  paid  the  draft,  and,  with  the 
brig  purchased,  saved  the  cargo,  the  drawee 
of  the  draft  was  the  sole  owner  of  the  brig, 
and  was  entitled  to  recover  compensation  for 
the  services  of  his  vessel,  over  and  above  the 
expenses  and  risks)  ;  The  Nathaniel  Hooper, 
17  Fed.  Cas.  No.  10,032,  3  Sumn.  542;  Gon- 
zales V.  U.  S.,  42  Ct.  CI.  299 ;  The  Roe,  Swab. 
84;  The  Norden,  1  Spinks  185. 

The  owners  of  the  ship  are  to  be  deemed 
co-salvors  with  the  navigator.  Butterworth 
f.  The  W^ashington,  4  Fed.  Cas.  No.  2,253. 

Vessels  are  the  only  exception  to  the  rule 
that  the  supplying  of  tools  or  other  things 
does  not  constitute  their  owner  a  salvor.  Tlie 
Ottawa,  18  Fed.  Cas.  No.  10,617,  1  Lowell 
274;  The  Vine,  2  Hagg.  Adm.  1;  The  Char- 
lotte, 6  Notes  of  Cas.  279,  3  W.  Rob.  68. 

An  agreement  by  the  master  to  victual, 
man,  and  navigate  the  vessel  under  the  di- 
rection of  the  owner  does  not  make  him 
owner  or  part-owner  during  the  voyage,  so  as 
to  entitle  him  to  salvage  earned  by  the  vessel. 
The  Nathaniel  Hooper,  17  Fed.  Cas.  No. 
10,032,  3  Sumn.  542. 

56.  The  Camanche,  8  Wall.  (U.  S.)  448, 
19  L.  ed.  397;  Waterburv  r.  Mvrick,  29  Fed. 
Cas.  No.  17,253.  Blatchf.  <S:  '  H.  34;  The 
Princess  Helena.  30  L.  J.  Adm.  137,  4  L.  T. 
Rep.  N.  S.  869,  Lush.  190. 
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encouragement  to  permit  such  use.^^  Consequently  it  has  been  held  that  an 
owner  can  come  in  as  a  co-salvor  only  where  his  vessel  has  been  the  direct  means 
of  rendering  the  service  for  which  salvage  is  awarded. 

2.  Corporations.  A  corporation  is  not  disqualified  by  the  fact  of  its  being  a 
corporation  from  suing  for  salvage.  On  the  contrary  it  is  well  settled  that  cor- 
porations owning  vessels  are  as  much  entitled  to  salvage  remuneration  as  are 
individual  owners.  Thus  an  incorporated  company,  organized  for  the  purpose  of 
engaging  in  the  meritorious  work  of  saving  ships  in  distress,  and  devoting  them- 
selves assiduously  and  reputably  to  that  work,  may  be  granted  salvage  rewards 
as  liberally  as  natural  persons  so  engaged  may  be.^^ 

3.  When  Both  Vessels  Belong  to  Same  Owner.  The  fact  that  the  owners  of 
a  salving  ship  are  also  owners  of  the  ship  salved  does  not  preclude  them  from 
recovering  salvage  compensation  from  the  cargo  saved,  where  the  peril  which 
rendered  the  service  necessary  did  not  arise  through  any  breach  of  the  contract 
of  carriage.  Nor  will  the  fact  that  a  part-owner  in  a  salving  ship  also  has  an 
interest  in  the  salved  property  prevent  him  from  sharing  in  the  salvage.®^ 

D.  Ship-Owner  or  Charterer.  In  the  absence  of  special  provision  in  the 
charter-party  to  the  contrary,  the  owner  of  a  vessel  and  not  the  charterer  is  gen- 
erally entitled  to  salvage. But  the  salvage  may  under  certain  circumstances 
give  rise  to  claims  by  the  charterer  against  the  owner.  Thus  salvage  performed 
by  a  ship  demised  to  and  wholly  in  the  possession  of  a  charterer  inures  to  the 
benefit  of  the  charterer.^*  And  where  a  tug  whose  entire  time  and  services  for 
the  day  had  been  hired  by  a  charterer,  although  not  under  a  charter  amounting 


57.  Evans  v.  The  Charles,  8  Fed.  Cas.  No. 
4,556,  1  Newb.  Adm.  329;  The  Ottawa,  18 
Fed.  Cas.  No.  10,617,  1  Lowell  274. 

58.  Waterbury  v.  Myrick,  29  Fed.  Cas.  No. 
17,253,  Blatchf.  &  H.  34,  holding  that  the 
owner  of  a  vessel  is  not  entitled  to  salvage 
where  his  shipmaster  pledged  the  owner's 
funds  to  procure  another  vessel  with  which 
to  render  the  salvage  service. 

59.  The  Blackwall,  10  Wall.  (U.  S.)  1,  19 
L.  ed.  870;  The  Camanche,  8  Wall.  (U.  S.) 
448,  19  L.  ed.  397;  The  Kimberley,  40  Fed. 
289;  The  Egypt,  17  Fed.  359;  The  Sandring- 
ham,  10  Fed.  556,  5  Hughes  316;  The  Birdie, 
3  Fed.  Cas.  No.  1,432,  7  Blatchf.  238;  Brown- 
ing f.  Baker,  4  Fed.  Cas.  No.  2,041,  2 
Hughes  30,  holding  that  the  whole  salvage 
will  be  awarded  to  a  wrecking  firm  where 
the  wages  of  the  crew  employed  were  paid  by 
it,  and  they  make  no  claim  to  salvage. 
Contra,  The  J.  F.  Farlan,  13  Fed.  Cas.  No. 
7,313,  3  Ben.  206;  The  Stratton  Audley,  23 
Fed.  Cas.  No.  13,529,  3  Ben.  241  [affirmed 
in  23  Fed.  Cas.  No.  13,530,  8  Blatchf. 
264]  ;  Sturgis  V.  The  Vickery,  23  Fed.  Cas. 
No.  13,577a;  Union  Towboat  Co.  v.  The 
Delphos,  24  Fed.  Cas.  No.  14,400,  Newb.  Adm. 
412. 

Necessity  of  license. —  The  law  requiring 
vessels  engaged  in  wrecking  on  the  coast  of 
Florida  to  have  a  wrecking  license  justifies 
the  exclusion  of  unlicensed  vesbxls  from  par- 
ticipating in  a  salvage  service,  and  sharing 
in  the  award  therefor,  only  where  licensed 
vessels  are  present  which  are  capable  of 
rendering  the  required  services,  and  if  the 
services  of  unlicensed  vessels  are  accepted, 
they  are  entitled  to  share  in  the  compensa- 
tion. Pent  V.  Two  Thousand  Eight  Hundred 
and  Fifty  Dollars,  19  Fed.  Cas.  No.  10,961a. 
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60.  Gilchrist  Transp.  Co.  v.  110,000  Bushels 
of  No.  1  Northern  Wheat,  120  Fed.  432; 
Morse  v.  Pomroy  Coal  Co.,  75  Fed.  428;  The 
R.  D.  Bibber,  33  Fed.  55 ;  The  Miranda,  L.  R. 
3  A.  &  E.  561,  1  Aspin.  440,  41  L.  J.  Adm. 
82,  27  L.  T.  Rep.  N.  S.  389,  21  Wkly.  Rep. 
84;  The  Laertes,  12  P.  D.  187,  6  Aspin.  174, 
56  L.  J.  Adm.  108,  57  L.  T.  Rep.  N.  S.  502, 
36  Wkly.  Rep.  Ill;  The  Caroline,  5  L.  T. 
Rep.  N.  S.  89,  Lush.  334. 

61.  Lewis  V.  A  Lot  of  Whalebone,  51  Fed. 
916. 

62.  The  Alfen,  Swab.  189. 

The  owners  rendering  salvage  services,  be- 
ing also  the  charterers  of  the  vessel  receiving 
the  services,  are  not  thereby  debarred  from 
claiming  salvage  reward,  unless  the  effect  of 
the  charter-party  has  been  to  divest  the 
owners  of  the  possession  and  control  of  the 
salved  vessel,  and  to  transfer  the  same  for  the 
time  to  the  charterers.  The  Collier,  L.  R.  1 
A.  &  E.  83,  12  Jur.  N.  S.  789,  16  L.  T.  Rep. 
N.  S.  155. 

Where  a  chartered  ship  renders  salvage 
service  to  another  ship  belonging  to  the 
charterer,  salvage  is  payable  to  the  owners 
of  the  chartered  ship.  The  Waterloo,  2  Dods. 
433.  When  the  charter  was  substantially  for 
the  day  service  of  the  vessel  and  when  after 
her  day's  work  was  done  she  saved  property 
belonging  to  her  employer  the  salvors  were 
strangers  to  the  owners  of  the  property  and 
may  claim  as  salvors.  Gonzales  v.  U.  S.,  42 
Ct.  CI.  299. 

63.  The  New  Orleans,  23  Fed.  909;  The 
Alfen,  Swab.  189. 

64.  The  Kaiser  Wilhelm  der  Grosse,  106 
Fed.  963;  The  Scout,  L.  R.  3  A.  &  E.  512,  1 
Aspin.  258,  41  L.  J.  Adm.  42,  26  L.  T.  Rep. 
N.  S.  371,  20  Wkly.  Rep.  617. 
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to  a  demise,  leaves  her  tow  to  perform  a  salvage  service,  the  charterer  is  entitled 
to  a  share  of  the  salvage  award,  to  be  computed  by  comparing  the  value  of  the 
work  done  with  the  risk  involved  to  the  tug.^^  But  no  salvage  can  be  claimed 
by  a  charterer  in  possession  against  the  chartered  ship  for  services  rendered  by 
another  ship  belonging  to  the  charterer. 

E.  Ship-Owner  or  Owner  of  Cargo.  The  owner  of  mere  inert  cargo  on 
a  salving  vessel  is  not  entitled  to  share  in  a  salvage  award, unless,  being  on  board 
at  the  time  the  property  was  saved,  he  consented  to  the  same,  and  thus  discharged 
the  owner  of  the  vessel  from  the  responsibility  incurred  by  deviating  to  save  prop- 
erty. Under  other  circumstances  his  only  remedy  for  any  loss  occasioned  by 
the  stoppage  and  deviation  is  against  the  master  and  owner. ®^ 

F.  Mortgagor  or  Mortgagee.  A  mortgagor,  before  condition  broken,  can 
bring  a  libel  for  salvage,  he  being  in  the  use,  possession,  and  control  of  the  salving 
vessel. '^^  While  it  may  be  that  the  mortgagee  of  a  salving  vessel  may  claim 
salvage,  where  the  circumstances  put  the  mortgaged  property  in  peril, proof 
that  there  exists  against  the  salving  vessel  a  recorded  mortgage  does  not  affect 
the  right  of  the  mortgagor  to  the  compensation  due  for  salvage. Where  the 
owners  of  a  stranded  vessel  in  possession  have  abandoned  all  efforts  to  save  her, 
and  at  their  request  the  mortgagee,  at  his  own  risk  and  expense,  gets  her  off,  and 
repairs  her,  his  claim  is  in  the  nature  of  salvage. 

G.  Master  and  Crew  —  l.  Of  Salving  Vessel  —  a.  In  General.  Where 
salvage  services  are  rendered  by  a  vessel  and  her  machinery,  the  master  and  crew 
of  such  vessel  are  entitled  to  share  in  the  award,  although  they  perform  only 
their  ordinary  duty  for  which  they  are  paid  by  the  owners.'^  The  fact  that  the  crew 
engaged  to  work  for  pay  in  the  wrecking  business  does  not  necessarily  deprive  them 
of  the  right  to  engage  in  a  salvage  service,  and  to  participate  in  the  reward  thereof.'^ 


65.  The  Arizonan,  144  Fed.  81,  75  C.  C.  A. 
239  [reversing  136  Fed.  1016]. 

66.  The  Maria  Jane,  14  Jur.  857. 

67.  National  Steamship  Co.  v.  The  Hekla, 
62  Fed.  941;  Compagnie  Commerciale  de 
Transport  a  Vapeur  Franeaise  t\  Charente 
Steamship  Co.,  60  Fed.  921,  9  C.  C.  A.  292; 
Velasco  Terminal  E.  Co.  v.  The  Brixham,  54 
Fed.  539;  The  Persian  Monarch,  23  Fed.  820. 

68.  The  Blaireau,  2  Cranch  (U.  S.)  240,  2 
L.  ed.  266;  Bond  v.  The  Cora,  3  Fed.  Cas. 
No.  1,621,  2  Pet.  Adm.  373,  2  Wasft.  80 
[affirming  3  Fed.  Cas.  No.  1,620,  2  Pet.  Adm. 
361].  See  also  The  Nathaniel  Hooper,  17 
Fed.  Cas.  No.  10,032,  3  Sumn.  542. 

Accepting  a  bill  of  lading  in  which  was 
reserved  the  right  to  render  aid  to  vessels  in 
distress  is  not  such  consent  to  the  rendering 
of  such  service  as  will  entitle  the  owner  of 
the  cargo  to  a  share  of  the  salvage  earned. 
Compagnie  Commerciale  de  Transport  a 
Vapeur  Franeaise  v.  Charente  Steamship  Co., 
60  Fed.  921,  9  C.  C.  A.  292;  Charente  Steam- 
ship Co.  V,  The  Dupuy  de  Lome,  55  Fed.  93; 
The  Persian  Monarch,  23  Fed.  820. 

A  charter  forbidding  a  vessel  to  give  as- 
sistance to  other  ships  under  any  circum- 
stances is  a  waiver  by  the  charterer  of  any 
claim  to  salvage  money  earned.  Munson  v. 
The  Vila,  63  Fed.  1017. 

69.  The  Colon,  6  Fed.  Cos.  No.  3,024,  10 
Ben.  60  (holding  that  a  clause  in  a  bill  of 
lading  authorizing  the  vessel  to  tow  and 
assist  other  vessels  in  all  situations  will  not 
prevent  the  cargo-owners  from  recovering 
damages  for  a  loss  to  the  cargo  because  of 
delay  in  assisting  a  vessel  in  distress,  on 


their  intervention  in  salvage  proceedings)  ; 
The  Nathaniel.  Hooper,  17  Fed.  Cas.  No. 
10,032,  3  Sumn.  542. 

70.  The  Cherokee,  30  Fed.  703. 

71.  The  Cherokee,  30  Fed.  703. 

72.  The  Cherokee,  30  Fed.  703. 

73.  The  Barney  Eaton,  2  Fed.  Cas.  No. 
1,028,  1  Biss.  242. 

74.  The  New  Orleans,  23  Fed.  909 ;  Bowley 
V.  Goddard,  3  Fed.  Cas.  No.  1,736,  1  Lowell 
154;  The  Harvest,  11  Fed.  Cas.  No.  6,176,  1 
Sprague  537. 

Reason  for  allowance  in  such  case. —  No 
amount  of  reward  to  owners  and  machinery 
will  so  stimulate  and  encourage  efforts  to 
save  life  and  property  in  peril  on  the  high 
seas,  as  will  moderate  rewards  to  masters  and 
crews  who  are  on  hand  to  control  the  ship 
and  machinery,  and  are  the  effective  agents 
to  set  the  machinery  in  motion.  The  New 
Orleans,  23  Fed.  909. 

Whole  crew  of  salving  ship  entitled  to 
share. —  Those  of  a  ,  ship's  crew  who  go  on 
board  the  ship  in  distress  have  not  an  ex- 
clusive claim  to  salvage.  The  rest  of  the 
crew,  being  ready  to  assist,  are  entitled  to 
share.  The  Baltimore,  2  Dods.  132.  And  see 
The  Centurion,  5  Fed.  Cas.  No.  2,554,  1  W&ve 
490;  The  Mountaineer,  2  W.  Rob.  7. 

The  master  has  no  right  to  compel  the  mate 
to  perform  a  salvage  service,  and  if  he  does 
perform  one,  by  the  order  of  the  master,  with- 
out objection,  he  is  to  be  considered  as  a 
volunteer.  Williamson  v.  The  Alphonso,  30 
Fed.  Cas.  No.  17,749.  1  Curt.  376. 

75.  The  New  Orknins.  23  Fed.  909. 

76.  The  Cetewayo,  9  Fed.  717. 
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b.  When  Both  Vessels  Belong  to  Same  Owner.  When  salvage  services  are 
performed  by  one  ship  to  another,  both  ships  belonging  to  the  same  owners,  the 
master  and  crew  of  the  ship  which  has  performed  the  salvage  services  are  entitled 
to  salvage  remuneration,  provided  the  services  performed  are  not  within  the 
contract  which  they  originally  entered  into  with  the  owners,  and  which  they 
would  be  paid  for  by  their  ordinary  wages. 

2.  Of  Salved  Vessel  —  a.  In  General.  Since  a  claim  for  salvage  service  can 
only  be  preferred  by  persons  who  were  not  bound  by  their  legal  duty  to  render 
them,  seamen,  in  the  ordinary  discharge  of  their  duty,  cannot  be  salvors. '^^  Where, 
however,  extraordinary  events  occur,  in  which  their  connection  with  the  ship  is 
dissolved  de  facto  or  by  operation  of  law,  or  they  exceed  their  proper  duty,  they 
may  be  permitted  to  claim  as  salvors.  But  compensation  for  extraordinary 
exertion  by  the  officers  or  crew  of  the  wrecked  vessel  in  saving  passengers'  effects 
will  not  be  decreed  where  there  is  a  presumption  against  the  wrecked  vessel  of 
fault  for  the  collision  by  which  the  vessel  was  placed  in  distress. 

b.  In  Case  of  Discharge,  Wreck,  or  Abandonment.  Dissolution  of  their 
contract  of  service  so  as  to  entitle  seamen  to  salvage  reward  occurs  where  they 
have  been  discharged,    or  the  voyage  is  terminated  by  the  wreck  of  the  vessel, 


77.  The  CoHma,  6  Fed.  Cas.  No.  2,996,  5 
Sawy.  181;  The  Sappho,  L.  R.  3  P.  C.  690,  40 
L.  J.  Adm.  47,  24  L.  T.  Rep.  N.  S.  795,  8 
Moore  P.  C.  N.  S.  66,  17  Eng.  Reprmt  238; 
The  Glenfruin,  10  P.  D.  103,  5  Aspin.  413,  54 
L.  J.  Adm.  49,  52  L.  T.  Rep.  N.  S.  769,  33 
Wkly.  Rep.  826;  The  Agamemnon,  5  Aspin. 
92,  48  L.  T.  Rep.  N.  S.  880;  The  Caroline,  5 
L.  T.  Rep.  N.  S.  89,  Lush.  334. 

That  two  vessels  were  owned  by  the  United 
States  is  not  sufficient  to  deprive  the  master 
and  crew  of  one  of  them  of  their  right  to 
salvage  compensation  for  services  rendered  in 
saving  personal  property  belonging  to  the 
United  States  from  the  wreck  of  the  other. 
Rees  V.  U.  S.,  134  Fed.  146. 

78.  The  Hope,  10  Pet.  (U.  S.)  108,  9  L.  ed. 
363;  Gilbraith  t;.  Stewart  Transp.  Co.,  121 
Fed.  540,  57  C.  C.  A.  602,  64  L.  R.  A.  193; 
The  C.  F.  Bielman,  108  Fed.  878;  The  Aguan, 
48  Fed.  320 ;  Coffin  v.  The  Akbar,  5  Fed.  456 ; 
The  D.  W.  Vaughan,  8  Fed.  Cas.  No.  4,222, 
9  Ben.  26;  Mesner  'C.  Suflolk  Bank,  17  Fed. 
Cas.  No.  9,493  (holding  that  the  rules  of  the 
marine  law  relative  to  the  exertions  required 
of  seamen  in  cases  of  shipwreck  or  of  disaster 
at  sea  are  equally  applicable  to  navigation 
by  steamboats,  and  for  such  services  they 
are  not  entitled  to  salvage)  ;  Miller  t.  Kelly, 
17  Fed.  Cas.  No.  9,577,  Abb.  Adm.  564;  The 
Olive  Branch,  18  Fed.  Cas.  No.  10,490,  1 
Lowell  286;  Roberts  The  Ocean  Star,  20 
Fed.  Cas.  No.  11,908;  The  Wave  f.  Hyer,  29 
Fed.  Cas.  No.  17,300,  2  Paine  131;  The  Le 
Jonet,  L.  R.  3  A.  &  E.  556,  1  Aspin.  438,  41 
L.  J.  Adm.  95,  27  L.  T.  Rep.  N.  S.  387,  21 
Wkly.  Rep.  83 ;  The  Neptune,  1  Hagg.  Adm. 
227;  The  Warrior,  6  L.  T.  Rep.  N.  S.  133, 
Lush.  476. 

Promise  of  extra  compensation  void. —  A 

master  whose  vessel  has  stranded  has  no  au- 
thority to  promise  the  seamen  additional  pay, 
on  behalf  of  the  insurers,  for  work  done  for 
the  saving  of  the  ship  and  cargo,  which  it 
was  their  imperative'  duty  to  do  without 
extra  compensation;  and  such  a  promise  can- 
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not  operate  as  a  discharge  of  the  men  from 
the  service  of  the  ship,  or  entitle  them  to 
recover  as  for  salvage  services.  The  C.  F. 
Bielman,  108  Fed.  878.  So  where  there  is  no 
abandonment  of  a  wreck,  and  the  members  of 
the  crew  are  not  entitled  to  compensation  as 
salvors,  a  promise  of  reward  from  the  pas- 
sengers to  officers  or  crew  of  the  distressed 
vessel,  to  secure  their  exertions  for  saving 
their  property,  is  not  legally  binding.  Mes- 
ner V.  Suffolk  Bank,  17  Fed.  Cas.  No.  9,493. 

Stranger  in  capacity  of  master. —  When  a 
steamboat  is  in  imminent  peril,  and  a  person 
in  no  way  connected  with  the  boat  takes  the 
charge  of  her,  as  master,  at  the  request  of 
her  regular  master,  who  is  disabled  by  sick- 
ness, and  with  the  concurrence  of  one  of  her 
owners,  with  an  injunction  to  save  her  if  pos- 
sible, and  without  any  stipulation  as  to  com- 
pensation or  the  time  of  service,  the  fact  that 
he  acted  in  the  capacity  of  master  does  not 
exclude  him  from  a  claim  for  salvage.  Mc- 
Ginnis  %.  The  Pontiac,  16  Fed.  Cas.  No.  8,801, 
5  McLean  359,  Newb.  Adm.  130. 

79.  The  Hope,  10  Pet.  (U.  S.)  108,  9  L.  ed. 
363;  The  Antelope,  1  Fed.  Cas.  No.  484,  1 
Lowell  130;  The  Mary  Hale,  16  Fed.  Cas. 
No.  9,213;  The  Olive  Branch,  18  Fed.  Cas. 
No.  10,490,  1  Lowell  286;  The  Triumph,  24 
Fed.  Cas.  No.  14,183,  1  Sprague  428;  The  Le 
Jonet,  L.  R.  3  K.  &  E.  556,  1  Aspin.  438,  41 
L.  J.  Adm.  95,  27  L.  T.  Rep.  N.  S.  387,  21 
Wkly.  Rep.  83. 

80.  Mesner  Suffolk  Bank,  17  Fed.  Cas. 
No.  9,493. 

81.  The  C.  F.  Bielman,  108  Fed.  878;  The 
C.  P.  Minch,  73  Fed.  859,  20  C.  C.  A. 
70. 

If  the  master  improperly  discharges  the 
seamen,  the  discharge  is  nevertheless  valid, 
unless  the  seamen  are  proved  to  have  fraudu- 
lently accepted  their  discharge;  and  subse- 
quent services  rendered  by  them  to  ship  and 
cargo  are  salvage  services.  The  Warrior,  6 
L.  T.  Rep.  N.  S.  133,  Lush.  476. 

82.  The  C.  F.  Bielman,  108  Fed.  878;  The 
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or  her  absolute  abandonment  by  all,  or  all  except  the  salvors,  without  hope  or 
expectation  of  recovery.  Where  seamen  contract  to  be  paid  by  a  share  of  the 
freight  or  of  the  proceeds  of  a  voyage,  they  cannot,  in  case  of  wreck,  claim  com- 
pensation for  salvage  services,  or  more  than  day  wages  for  the  time  actually 
employed  in  saving  the  wreck. 

c.  In  Case  of  Recapture  of  Vessel.  Capture  by  a  public  or  private  armed 
vessel  of  a  belligerent  power  or  by  a  pirate  terminates  or  suspend?  the  contract 
which  binds  a  seaman  to  his  ship,  and  rescue  or  recapture  by  the  master  and  crew 
entitles  them  to  salvage. 

H.  Passengers.  Passengers  are  not  entitled  to  salvage  reward  for  ordinary 
labor  performed  by  them  in  saving  their  ship  because  such  labor  is  made  the  duty 
of  the  passenger  by  the  preexisting  contract  under  which  he  connected  himself 
with  the  ship.  Passengers  on  board  a  vessel,  being  under  an  obligation  so  long 
as  they  voluntarily  remain  on  board  to  do  what  they  can  to  save  the  vessel,  are 
not  entitled  to  salvage  for  service  rendered  by  them  within  the  line  of  their  duty.^^ 
Circumstances  may  arise,  however,  under  which  a  passenger  on  a  ship  may  render 
salvage  services  to  that  ship  when  in  distress. In  order  to  do  this  he  need  not 


C.  P.  Minch,  73  Fed.  859,  20  C.  C.  A.  70; 
The  Aguan,  48  Fed.  320;  The  Bowditch,  3 
Fed.  Cas.  No.  1,717,  3  Ware  71;  Cartwell  v. 
The  John  Taylor,  5  Fed.  Cas.  No.  2,482, 
Newb.  Adm.  341;  The  Two  Catherines,  24 
Fed.  Cas.  No.  14,288,  2  Mason  319. 

83.  The  C.  F.  Bielman,  108  Fed.  878;  The 
C.  P.  Minch,  73  Fed.  859,  20  C.  C.  A.  70; 
The  Umattilla,  29  Fed.  252;  Taylor  The 
Cato,  23  Fed.  Cas.  No.  13,786,  1  Pet.  Adm. 
48;  The  Le  Jonet,  L.  R.  3  A.  &  E.  556,  1 
Aspin.  438,  41  L.  J.  Adm.  95,  27  L.  T.  Rep. 
N.  S.  387,  21  Wkly.  Rep.  83;  The  Florence, 
16  Jur.  572;  The  Two  Friends,  8  Jur.  1011, 
2  W.  Rob.  349;  The  Vrede,  30  L.  J.  Adm. 
209,  Lush  322. 

One  man  left,  either  by  design  or  through 
carelessness,  on  board  of  a  ship  abandoned 
at  sea,  is  thereby  discharged  from  his  con- 
tract of  service,  and  may  claim  salvage  for 
assisting  in  saving  the  vessel.  The  Blaireau, 
2  Cranch  (U.  S.)  240,  2  L.  ed.  266;  The 
Triumph,  24  Fed.  Cas.  No.  14,183,  1  Sprague 
428. 

If  there  is  an  intention  to  return  there  is 
no  absolute  abandonment  within  the  rule. 
The  C.  P.  Minch,  73  Fed.  859,  20  C.  C.  A.  70 
[affirming  61  Fed.  511];  The  John  Perkins, 
13  Fed.  Cas.  No.  7,360  [reversing  18  Fed.  Cas. 
No.  10,252,  3  Ware  87]. 

The  abandonment  of  a  stranded  vessel  and 
her  cargo  by  the  owners  to  the  insurers  is 
not  an  abandonment,  within  the  meaning  of 
the  maritime  law,  which  terminates  the  voy- 
age, but  results  merely  in  a  change  of  owners ; 
and  the  duty  of  master  and  seamen  to  stand 
by  the  vessel  and  cargo  is  unaffected  by  such 
change,  and  services  thereafter  rendered  by 
them  in  that  regard  are  not  salvage  services 
which  can  be  compensated  as  such  by  the 
courts,  however  meritorious  they  may  have 
been.    The  C.  F.  Bielman,  108  Fed.  878. 

The  arrest  and  detention  of  a  vessel  in  a 
civil  suit  does  not  work  an  abandonment  of 
her,  so  as  to  entitle  the  master  to  salvage 
compensation  for  services  rendered,  saving 
her  from  damage  by  storm  while  in  the  mar- 
shal's custody.    It  is  tlie  master's  duty  to 


remain  with  the  ship,  notwithstanding  her 
arrest,  and  any  services  he  may  render  are  in 
the  performance  of  his  legal  duties.  The 
Nebraska,  75  Fed.  598,  21  C.  C.  A.  448. 

The  transfer  of  the  crew  of  a  vessel  in  im- 
minent peril  to  another  vessel,  pursuant  to 
an  agreement  of  the  respective  captains,  does 
not  so  dissolve  the  contract  as  to  entitle 
them  to  salvage  for  subsequent  labors  in  sav- 
ing the  distressed  vessel  according  to  the 
agreement.  The  D.  M.  Hall  V.  The  John 
Land,  7  Fed.  Cas.  No.  3,939. 

84.  Reed  v.  Hussey,  20  Fed.  Cas.  No. 
11,646,  Blatchf.  &  H.  525.  See  also  The 
Holder  Borden,  12  Fed.  Cas.  No.  6,600,  1 
Sprague  144. 

85.  Brevoor  v.  The  Fair  American,  4  Fed. 
Cas.  No.  1,847,  1  Pet.  Adm.  87;  Clayton  i\ 
The  Harmony,  5  Fed.  Cas.  No.  2,871,  1  Pet. 
Adm.  70;  Strout  v.  The  Cuba,  23  Fed.  Cas. 
No.  13,549.  But  see  Phillips  v.  McCall,  19 
Fed.  Cas.  No.  11,104,  4  Wash.  141,  holding 
that  if  the  master,  acting  for  the  benefit  of 
his  owner,  can  regain  possession  of  his  ship 
and  cargo  by  a  ransom,  or  by  a  purchase 
after  capture  and  condemnation,  he  has  full 
authority  to  do  so,  and,  in  the  exercise  of  such 
authority,  he  is  strictly  within  the  line  of  his 
duty  and  is  not  entitled  to  compensation  as 
for  a  salvage  service. 

86.  Kidney  v.  The  Ocean  Prince,  38  Fed. 
259;  The  Brabo,  33  Fed.  884;  The  Branston, 

2  Hagg.  Adm.  2  note;  The  Vrede,  30  L.  J. 
Adm.  209,  Lush.  322. 

Troops  carried  on  a  ship  under  contract 
with  the  government  are  not  passengers,  and 
are  entitled  to  salvage  for  staying  by  the 
vessel,  and  assisting  in  saving  her  from  a 
total  wreck,  after  they  miglit  have  escaped 
from  the  vessel  on  coming  near  to  the  shore. 
The  Merrimac,  17  Fed.  Ciis.  No.  9,473,  1  Ben. 
201. 

87.  Bond  r.  The  Cora.  3  Fed.  Cas.  No. 
1,621,  2  Wash.  80,  3  Pet.  Adm.  373  [affirming 

3  Fed.  Cas.  No.  1,620,  2  Pot.  Adm.  361]  :  The 
Charles  Henry,  5  Fed.  Cas.  No.  2,617,  1  Ben. 
8;  Newman  /•.  Walters,  3  B,  «S:  P.  612,  7  Rev. 
Rep.  886;  The  Salacia,  2  Hagg.  Adm.  262. 
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be  first  personally  disconnected  from  the  ship;  but  his  services,  in  order  to  con- 
stitute him  a  salvor,  must  be  of  an  extraordinary  character  and  beyond  the  line 
of  his  duty,  and  not  mere  ordinary  services  such  as  pumping  and  aiding  in  working 
the  ship  by  usual  and  well-known  means. But  the  fact  that  the  service  rendered 
was  extraordinary  will  not  entitle  a  passenger  to  salvage  if  it  appears  that  such 
service  was  unnecessary  under  the  circumstances, The  compensation  of  a 
passenger  for  salvage  service  will  be  reduced  by  reason  of  his  subsequent  assump- 
tion of  illegitimate  authority  over  the  vessel. 

I.  Vessel  in  Tow  of  Salvor.  Where  a  towboat,  while  towing  a  ship  from 
one  port  to  another,  by  a  slight  deviation,  rescues  an  abandoned  vessel  and  tows 
it  astern  to  port,  the  towboat  is  alone  entitled  to  salvage.  A  deviation  for  the 
purpose  of  rescuing  a  vessel  may  affect  the  insurance  of  the  tow,  and  force  a  breach 
of  the  contract  of  towage;  but  that  does  not  entitle  the  tow  to  compensation  in 
the  nature  of  salvage.®^ 

J.  Vessels  or  Persons  Causing  or  Contributing  to  Peril  —  l.  In 
General.  Salvors  are  not  entitled  to  reward  for  saving  property  which  they 
have  by  their  own  wrongful  acts  contributed  to  place  in  jeopardy. Thus  a 
vessel  rendering  assistance  to  another  which  she  has  injured  in  collision  cannot 
claim  salvage  reward  if  the  collision  took  place  by  her  fault,  wholly  or  in  part.^* 
But  the  owners,  master,  and  crew  of  a  vessel  which  renders  assistance  to  a  vessel 


88.  The  Pennsylvania,  19  Fed.  Cas.  No. 
10,945 ;  Towle  v.  The  Great  Eastern,  24  Fed. 
Cas.  No.  14,110. 

89.  The  Connemara,  108  U.  S.  352,  2  S.  Ct. 
754,  27  L.  ed.  751;  Candee  v.  Sixty-Eight 
Bales  Cotton,  48  Fed.  479;  The  Brabo,  33 
Fed.  884;  The  Pennsylvania,  19  Fed.  Cas. 
No.  10,945;  Towle  The  Great  Eastern,  24 
Fed.  Cas.  No.  14,110;  The  Stella  Marie, 
Young  Adm.  (Nova  Scotia)  16. 

90.  The  Anastasia,  1  Fed.  Cas.  No.  346,  1 
Ben.  166. 

91.  Brady  v.  American  Steamship  Co.,  10 
Phila.  (Pa.)  283. 

92.  The  Ephraim  and  Anna,  21  Fed.  346. 

93.  The  Clarita,  23  Wall.  (U.  S.)  1,  23 
L.  ed.  146;  The  Relief,  51  Fed.  252. 

The  raising  of  a  sunken  vessel  is  not  a 
salvage  service  for  which  compensation  can 
be  collected,  where  the  sole  owners  of  the 
vessels  employed  in  the  raising  were  also  the 
sole  owners  of  the  one  through  whose  fault 
the  sinking  occurred.  The  Pine  Forest,  129 
Fed.  700  [affirmed  in  119  Fed.  999]. 

A  vessel,  by  breach  of  her  contract  with 
another  vessel,  having  contributed  to  put  the 
latter  vessel  in  danger  and  peril,  cannot  and 
ought  not  to  be  compensated  for  services, 
although  otherwise  salvage  services,  rendered 
in  aiding  to  rescue  her.  The  Krona,  28  Fed. 
318. 

Misconduct  of  tug  rendering  service  neces- 
sary.— A  tug  under  a  contract  to  tow,  which 
by  misconduct  or  negligence  or  want  of  rea- 
sonable equipments  occasions  or  materially 
causes  danger  to  the  ship  in  tow,  is  not  en- 
titled to  salvage  reward  for  rescuing  the  ship 
from  danger.  Ward  v.  McCorkill,  7  Jur.  N.  S. 
1257,  30  L.  J.  Adm.  211,  4  L.  T.  Pep.  N.  S. 
810,  Lush.  335,  15  Moore  P.  C.  133,  9  Wkly. 
Rep.  925,  15  Eng.  Reprint  444.  And  see  The 
Homely,  12  Fed  Cas.  No.  6,661,  8  Ben.  495; 
The  Robert  Dixon,  5  P.  &  D.  54,  4  Aspin.  246, 
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42  L.  T.  Rep.  N.  S.  334,  28  Wkly.  Rep. 
716. 

Where  both  libellant  and  respondent  are  at 
fault  each  of  the  parties  will  be  required  to 
bear  one  half  of  the  cost  of  the  salvage  serv- 
ice.   Lynch  v.  Chew,  159  Fed.  182. 

94.  The  Clarita,  23  Wall.  (U.  S.)  1,  23 
L.  ed.  146;  Moran  v.  The  Minnie  C.  Taylor, 
52  Fed.  323;  The  Chas.  E.  Soper,  19  Fed. 
844;  The  Samuel  H.  Crawford,  6  Fed.  906; 
The  Mary  Patten,  16  Fed.  Cas.  No.  9,223,  2 
Lowell  196;  The  Sampson,  21  Fed.  Cas.  No. 
12,279,  4  Blatchf.  28  [affirming  13  Fed.  Cas. 
No.  7,057,  11  N.  Y.  Leg.  Obs.  263] ;  The  Glen- 
gaber,  L.  R.  3  A.  &  E.  534,  1  Aspin.  401,  41 
L.  J.  Adm.  84,  27  L.  T.  Rep.  N.  S.  386,  21 
Wkly.  Rep.  168;  The  Capella,  L.  R.  1  A.  &  E. 
356,  16  L.  T.  Rep.  N.  S.  800.  But  see  The 
Zambesi,  3  Can.  Exch.  67,  holding  that  where 
two  vessels  in  collision  are  both  at  fault,  and 
one  vessel  renders  salvage  services  to  the 
other,  when  the  value  of  such  services  is  de- 
termined it  shall  be  divided  and  the  salvaged 
vessel  only  be  required  to  pay  one  half  of  the 
amount. 

The  statute  25  &  26  Vict.  c.  63,  §  33,  does 
not  debar  the  innocent  sufferer  in  a  collision 
from  salvage  reward  for  services  subsequently 
rendered  to  the  other  party  to  the  collision. 
The  Retriever  v.  The  Queen,  17  L.  T.  Rep. 
N.  S.  329. 

Where  a  collision  originated  in  the  negli- 
gence of  both  a  tug  and  her  tow,  and  that 
occurrence  requires  services  of  a  salvage 
nature  to  be  rendered  by  the  tug  to  the  tow, 
the  tug  cannot  claim  salvage  remuneration. 
The  Due  d'Aumale,  [1904]  P.  60,  9  Aspin. 
502,  73  L.  J.  P.  D.  &  Adm.  8,  89  L.  T.  Rep. 
N.  S.  486,  20  T.  L.  R.  14,  52  Wkly.  Rep.  319. 
Where  a  tug  has  caused  damage  to  the  tow 
through  the  negligence  of  the  master  of  the 
tug  alone,  and  the  assistance  of  the  tug  is 
required  by  the  tow  in  order  to  salve  her,  the 
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injured  by  collision  are  not  deprived  of  their  right  to  salvage  reward  by  the  facii 
that  some  of  the  owners  are  also  owners  of  another  vessel  by  whose  misconduct 
the  colhsion  takes  place.  Nor  is  a  vessel  rendering  salvage  assistance  deprived 
of  her  right  to  reward  by  the  fact  that  she  is  employed  by  a  vessel  whose  miscon- 
duct has  rendered  her  employment  necessary.^® 

2.  Wreck  of  Vessel  by  Master.  The  wrongful  act  of  a  master  in  wrecking 
his  ship  does  not  bar  the  claim  of  a  salvor  not  in  collusion  with  him.^^  But  neither 
the  salvor  nor  any  person  affected  by  his  acts  is  entitled  to  compensation  for 
services  rendered  to  a  vessel  which  has  been  wrecked,  pursuant  to  an  agreement 
between  the  salvor  and  the  master  of  the  vessel,  for  the  purpose  of  salvage  and 
division  of  the  compensation  allowed  therefor. 

K.  Different  Sets  of  Salvors  and  Successive  Salvors  —  1.  In  General. 
Although  success  in  the  service  is  one  essential  to  a  claim  for  salvage,  yet  there 
may  be  more  than  one  set  of  salvors  whose  labors  contribute  to  the  successful 
result,  and  in  such  cases  all  who  shared  in  the  service,  and  materially  contributed 
to  the  saving,  are  entitled  to  share  in  the  reward.^  Where  several  vessels  at 
different  times  render  valuable  services  to  a  vessel  in  a  continuous  peril,  each  is 
entitled  to  salvage,  although  the  separate  services  of  each  alone  would  not  have 
saved  the  vessel.^  Nothing  but  a  voluntary,  absolute  abandonment  of  the  enter- 
prise and  property  by  the  first  set  of  salvors  will  forfeit  the  right  to  share  with 
others  who  do  save  finally;  such  an  abandonment  as  betokens  an  absence  of  all 
further  interest  in  the  property  and  an  indifference  as  to  whether  it  be  saved  or 
not.^    This  is  the  rule  where  beneficial  service  has  been  rendered  which  has  made 


other  members  of  the  crew  are  not  entitled 
to  salvage.    The  Due  d'Aumale,  supra. 

95.  The  Glengaber,  L.  R.  3  A.  &  E.  534,  1 
Aspin.  401,  41  L.  J.  Adm.  84,  27  L.  T.  Eep. 
N.  S.  386,  21  Wkly.  Rep.  168. 

96.  The  Glengaber,  L.  R.  3  A.  &  E.  534,  1 
Aspin.  401,  41  L.  J.  Adm.  84,  27  L.  T.  Rep. 
N.  S.  386,  21  Wkly.  Rep.  168. 

97.  Church  v.  Seventeen  Hundred  and 
Twelve  Dollars,  5  Fed.  Cas.  No.  2,713; 
Malone  v.  The  Pedro,  16  Fed.  Cas.  No.  8,995. 

98.  Church  v.  Seventeen  Hundred  and 
Twelve  Dollars,  5  Fed.  Cas.  No.  2,713; 
Malone  v.  The  Pedro,  16  Fed.  Cas.  No.  8,995. 

99.  Action  against  co-salvor  see  infra,  IX, 
B,  2. 

Apportionment  among  salvors  see  infra, 
VII,  B,  1,  b. 

1.  The  Blackwall,  10  Wall.  (U.  S.)  1,  19 
L.  ed.  870;  The  Island  City,  1  Black  (U.  S.) 
121,  17  L.  ed.  70;  The  Strathnevis,  76  Fed. 
855;  Johnson  v.  The  El  Dorado,  50  Fed.  951; 
Gaynor  v.  The  Gler,  31  Fed.  425;  The  Gary 
V.  The  Sherman,  10  Fed.  Cas.  No.  5,259, 
Chase  468 ;  Norris  v.  The  Island  City,  18  Fed. 
Cas.  No.  10,306,  1  Cliff.  219;  The  Ottawa,  18 
Fed.  Cas.  No.  10,617,  1  Lowell  274;  Ryan  v. 
The  Cato,  21  Fed.  Cas.  No.  12,184,  Bee  241; 
The  Auguste  Legembre,  [1902]  P.  123,  9 
Aspin.  279,  71  L.  J.  P.  D.  &  Adm.  53,  86 
L.  T.  Rep.  N.  S.  358,  18  T.  L.  R.  373,  50 
Wkly.  Rep.  622. 

If  salvors,  in  effecting  a  salvage  service, 
themselves  fall  into  distress,  and  are  relieved 
by  other  salvors,  they  do  not  lose  their  orig- 
inal right  to  salvage;  but  the  second  salvors 
only  partake  in  the  salvage  according  to  their 
merit.  Second  salvors  cannot  lawfully  make 
it  a  condition  of  giving  assistance  that  the 
original  salvors  shall  abandon  all  claims  to 


salvage.  The  Henry  Ewbank,  11  Fed.  Cas. 
No.  6,376,  1  Sumn.  400. 

Salvors  who  save  life,  but  no  property,  will 

share  with  those  who  save  property,  accord- 
ing to  the  merits  of  the  service.  The  Mul- 
house,  17  Fed.  Cas.  No.  9,910. 

A  tug  which  gets  a  burning  vessel  afloat, 
and  tows  her  to  a  place  where  other  parties 
put  out  the  fire,  renders  salvage  service,  al- 
though both  sets  of  salvors  deny  cooperation. 
The  Huntsville,  12  Fed.  Cas.  No.  6,916. 

Crew  of  disabled  tug.— One  of  the  tuga 
originally  sent  out  by  a  tugboat  company, 
after  reaching  the  open  sea,  which  was  very 
rough,  became  disabled,  and  was  obliged  to 
return,  and  another  tug  subsequently  took 
her  place  in  the  service.  It  was  held  that 
inasmuch  as  her  owner  effected  the  salvage  of 
the  ship,  the  officers  and  crew  of  such  tug 
were  entitled  to  share  in  the  award.  The 
Flottbek,  112  Fed.  682. 

2.  Muntz  V.  Raft  of  Timber,  15  Fed.  555,  4 
Woods  197;  Adams  r.  The  Island  City,  1 
Fed.  Cas.  No.  55,  1  Cliff.  210;  The  Jonge 
Bastiaan,  5  C.  Rob.  322;  The  Atlas,  Lush. 
518.    See  also  The  E.  U.,  1  Spinks  63. 

3.  The  Strathnevis,  76  Fed.  855;  The  An- 
geline  Anderson,  34  Fed.  925 ;  The  Aberdeen, 
27  Fed.  479  (holding  that  there  can  be  no 
recovery  for  services  rendered  to  a  vessel 
however  meritorious  the  services  may  be, 
where  the  vessel  is  abandoned  by  the  salvors 
before  reaching  a  place  of  safety,  even  though 
it  is  subsequently  taken  up  by  another  vessel 
and  brouglit  safely  into  port.  The  succor 
rendered  by  the  latter  vessel  cannot  be  con- 
sidered as  a  continuation  of  that  rendered  by 
the  libellants,  so  as  to  enable  the  libellants  to 
recover  as  salvors)  ;  The  Tolomeo,  7  Fed. 
497;  The  Killeena,  6  P.  D.  193,  4  Aspin.  472, 
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the  final  saving  more  certain  or  easy,  but  it  will  not  hold  good  where  but  futile 
attempts  have  been  made,  no  matter  how  strenuous  or  well  intended  they  may 
have  been.  In  that  class  of  cases  nothing  but  constant  exertion  and  continued 
possession  will  continue  such  right.*  Salvors  are  not  deprived  of  a  remedy  because 
another  set  of  salvors  neglect  or  refuse  to  join  in  the  suit,^  nor  will  such  neglect 
or  refusal  benefit  the  libellants  by  giving  them  any  claim  to  a  larger  compensa- 
tion, as  the  non-prosecution  by  one  set  of  salvors  inures,  not  to  the  libellants 
prosecuting  the  claim,  but  to  the  owners  of  the  property  saved. ^ 

2.  Right  to  Interfere  and  Participate  in  Salvage.  Parties  taking  possession 
of  an  abandoned  vessel  or  cargo  have  a  right  to  retain  it  until  the  salvage  is  com- 
pleted, and  no  other  person  has  the  right  to  interfere  with  them,  provided  they 
are  able  to  effect  the  salvage,  and  are  conducting  the  business  with  fidelity  and 
vigor. But  if  their  own  means  are  inadequate  they  are  bound  to  accept  addi- 
tional assistance,  if  offered.^  Those  beginning  a  salvage  service,  and  in  the  suc- 
cessful prosecution  of  it,  are  entitled  to  be  regarded  as  the  meritorious  salvors 
of  whatever  is  preserved,  when  wrongfully  interrupted  in  the  work  by  others  who 
complete  the  salvage.^  Licensed  wrecking  vessels  are  entitled  to  be  admitted  to 
assist  in  the  order  in  which  they  arrive,  if  further  assistance  is  needed,  and  if  some 
are  excluded,  and  a  vessel  arriving  after  them  is  permitted  to  render  assistance 
which  they  could  have  rendered,  they  will  be  permitted  to  share  in  the  salvage; 
but  they  are  not  entitled  to  an  equal  share  with  the  others, .  and  they  should  be 
awarded  only  as  much  as,  under  all  the  circumstances,  the  court  may  think  them 
equitably  entitled  to,  and  so  much  as  will  make  it  to  the  interest  of  the  wreckers 
to  conform  to  the  rule  above  stated. 

V.  Persons  and  Property  liable  For  salvage. 

A.  Persons  Liable  —  l.  In  General.  The  persons  Hable  for  salvage  are 
those  who  would  have  borne  the  loss  had  the  service  not  been  performed,  and 


51  L.  J.  Adm.  11,  45  L.  T.  Rep.  N.  S.  621,  30 
Wkly.  Eep.  339 ;  The  India,  1  W.  Rob.  406. 
Abandonment    compelled    by    weather. — 

Where  salvors  employed  by  the  owner  on 
contingent  compensation  are  compelled  to 
abandon  the  wreck  on  account  of  the  severity 
of  the  weather,  and  it  drifts  to  sea  and  is 
saved  by  another,  the  former  have  no  claim 
to  salvage  compensation.  The  John  Wurts, 
13  Fed.  Cas.  No.  7,434,  Olcott  462. 

4.  The  Tolomeo,  7  Fed.  497;  The  John 
Wurts,  13  Fed.  Cas.  No.  7,434,  Olcott  462. 

5.  The  Blackwall,  10  Wall.  (U.  S.)  1,  19 
L.  ed.  870. 

6.  The  Blackwall,  10  Wall.  (U.  S.)  1,  19 
L.  ed.  870. 

The  fact  that  the  salvors  are  assisted  by 
others  who  are  not  strangers  to  the  property 
saved  does  not  accrue  to  their  benefit  even 
though  the  others  make  no  claim  to  salvage. 
They  are  entitled  only  to  the  reasonable  pro 
rata  share  of  the  remuneration  which  would 
be  ordinarily  awarded  to  all  parties.  Gon- 
zales V.  U.  S.,  42  Ct.  CI.  299. 

7.  The  Amethyst,  1  Fed.  Cas.  No.  330,  2 
Ware  28,  2  N.  Y.  Leg.  Obs.  312;  Hand  v.  The 
Elvira,  11  Fed.  Cas.  No.  6,015,  Gilp.  60;  The 
John  Gilpin,  13  Fed.  Cas.  No.  7,345,  Olcott 
77;  The  Mimi,  17  Fed.  Cas.  No.  9.627a;  The 
Yucatan,  30  Fed.  Cas.  No.  18,194;  The  Blen- 
den-Hall,  1  Dods.  414;  The  Maria  Edw.  Adm. 
175;  The  Dantzic  Packet,  3  Hagg.  Adm,  383; 
The  Queen  Mab,  3  Hagg.  Adm.  242;  The 
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Effort,  3  Hagg.  Adm.  165;  The  Charlotta,  2 
Hagg.  Adm.  361;  The  Pickwick,  16  Jur. 
669;  The  Glory,  14  Jur.  676;  The  Fleece,  7 
Notes  of  Cas.  534,  3  W.  Rob.  278. 

The  claim  that  property  was  in  possession 
of  prior  salvors  is  not  sustained  if  it  appears 
that  their  efforts  to  save  it  had  not  been  and 
would  not  be  successful.  The  Cheeseman  v. 
Two  Ferryboats,  5  Fed.  Cas.  No.  2,633,  2 
Bond  363. 

8.  The  Amethyst,  1  Fed.  Cas.  No.  330,  2 
Ware  28,  2  N.  Y.  Leg.  Obs.  312;  The  Con- 
cordia, 6  Fed.  Cas.  No.  3,092;  The  Ida  L. 
Howard,  12  Fed.  Cas.  No.  6,999,  1  Lowell 
2;  The  Dantzic  Packet,  3  Hagg.  Adm.  383. 

The  burden  is  upon  subsequent  salvors  to 
prove  that  previous  salvors  in  possession  were 
unable  to  effect  the  service,  or  engaged  or 
adopted  their  assistance.  The  Blenden-Hall, 
1  Dods.  414;  The  Eugene,  3  Hagg.  Adm.  156; 
The  Pickwick,  16  Jur.  669. 

9.  The  John  Gilpin,  13  Fed.  Cas.  No. 
7,345,  Olcott  77;  A  Quantity  of  Iron,  20  Fed. 
Cas.  No.  11,496,  2  Sprague  51;  The  Kathleen, 
L.  R.  4  A.  &  E.  269,  2  Aspin.  367,  43  L.  J. 
Adm.  39,  31  L.  T.  Rep.  N.  S.  284,  23  Wkly. 
Rep.  350;  The  Blenden-Hall,  1  Dods.  414; 
The  Fleece,  7  Notes  of  Cas.  534,  3  W.  Rob. 
278,  See  also  The  Magdalen,  31  L.  J.  Adm. 
22,  5  L.  T.  Rep.  N.  S.  807. 

10.  Pent  V.  The  Ocean  Belle,  19  Fed.  Cas. 
No.  10,961. 

A  vessel  is  deemed  to  have  "  arrived  "  when 
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who  therefore  reap  the  benefit  of  such  service. The  habihty  to  pay  salvage  is 
not  confined  to  the  actual  legal  owners  of  the  property  saved,  but  extends  to 
those  who  have  an  interest  in  that  property,  which  interest  has  been  saved  by  the 
placing  of  the  propert}^  itself  in  a  position  of  security. -^^  This  rule  is  expressed 
by  rule  19  of  the  supreme  court  in  admiralty  which  provides  that  suits  for  salvage 
in  personam  may  be  against  the  party  "at  whose  request,  and  for  whose  benefit, 
the  salvage  service  has  been  performed."  The  request  may  be  implied  as  well 
as  express. 

2.  Life  Salvage.  Liability  to  pay  life  salvage  is  imposed  upon  owners  of  the 
cargo  as  well  as  upon  owners  of  the  ship ;  but  such  liability  is  not  a  general  per- 
sonal liability  to  be  enforced  in  any  circumstances,  whether  the  ship  and  cargo 
are  lost  or  not,  but  a  liability  limited  to  the  value  of  the  property  saved  from 
destruction.^^ 


she  is  in  reasonable  hailing  distance,  ready 
to  receive  and  obey  orders;  and  a  subsequent 
change  in  the  position,  by  standing  off  and 
on,  although  she  might  be  further  from  the 
wreck  than  another  vessel  just  arriving,  will 
not  forfeit  her  right.  Acosta  v.  The  Halcyon, 
1  Fed.  Cas.  No.  31. 

11.  Cox  V.  May,  4  M.  &  S.  152,  16  Rev. 
Rep.  422. 

12.  The  Port  Victor,  [1901]  P.  243,  9 
Aspin.  163,  182,  70  L.  J.  P.  &  Adm.  52,  48 
L.  T.  Rep.  N.  S.  677,  17  T.  L.  R.  538,  49 
Wkly.  Rep.  578;  Five  Steel  Barges,  15  P.  D. 
142,  6  Aspin.  580,  59  L.  J.  Adm.  77,  63  L.  T. 
Rep.  N.  S.  499,  39  Wkly.  Rep.  127. 

Charterers  of  a  ship  on  a  time  charter  who 
receive  goods  on  board  the  ship  for  purposes 
of  delivery  in  consideration  of  freight,  and 
who  are  responsible  for  their  safe  delivery, 
have  such  an  interest  in  the  goods  as  will 
support  a  claim  for  salvage  services  rendered 
in  respect  of  them.  Port  Victor,  [1901]  P. 
243,  9  Aspin.  163,  182,  70  L.  J.  P.  D.  &  Adm. 
52,  84  L.  T.  Rep.  N.  S.  677,  17  T.  L.  R.  538, 
49  Wkly.  Rep.  578. 

If  a  shipwrecked  vessel  is  abandoned  to 
the  underwriters,  salvage  must  be  borne  by 
them.  Cartwell  v.  The  John  Taylor,  5  Fed. 
Cas.  No.  2,482,  Newb.  Adm.  341;  The  Two 
Catherines,  24  Fed.  Cas.  No.  14,288,  2  Mason 
319. 

13.  Chapman  Derrick,  etc.,  Co.  v.  Provi- 
dence-Washington Ins.  Co.,  68  Fed.  932; 
Baxter  v.  Heilner,  38  Fed.  668.  See  also 
Fleming  v.  Lay,  109  Fed.  952,  48  C.  C.  A. 
748. 

A  railroad  company  whose  freight,  while 
being  transported  across  a  river  on  barges 
under  contract  with  another,  is  saved  from 
loss  by  a  salvage  service,  is  personally  liable 
to  the  salvor  for  the  salvage  compensation. 
Seamen  v.  Erie  R.  Co.,  21  Fed.  Cas.  No. 
12,58^,  2  Ben.  128. 

A  bailee  of  salved  property  who  has  ren- 
dered himself  liable  for  the  lien  of  salvors 
may  be  proceeded  against  in  admiralty  under 
rule  19.  Gates  v.  Johnson,  10  Fed.  Cas.  No. 
5,268,  Brunn.  Col.  Cas.  633.  A  bailee  in  pos- 
session of  a  floating  bath  for  repairs  who 
disobeys  the  owner's  directions  as  to  its 
fastenings  for  security  from  storms,  and  in- 
creases its  weiglit  and  exposure,  takes  the 
risk  of  its  going  adrift  and  is  bound  to  in- 


demnify the  owner  for  salvage  thereupon. 
Tebo  V.  New  York,  61  Fed.  692. 

The  federal  government  is  liable  for  sal- 
vage upon  the  duties  collected  by  it  upon 
property  afterward  saved  from  loss  while  in 
the  harbor  of  New  York,  and  in  the  posses- 
sion  and  control  of  the  customs  officers,  since, 
under  U.  S.  Rev.  St.  §  2984,  authorizing  the 
secretary  of  the  treasury  to  refund  duties  if 
the  property  is  destroyed,  the  government  has 
a  pecuniary  interest  in  the  property  saved. 
U.  S.  V.  Cornell  Steamboat  Co.,  202  U.  S. 
184,  26  S.  Ct.  648,  50  L.  ed.  987. 

14.  Tebo  V.  New  York,  61  Fed.  692;  Baxter 
V.  Heilner,  38  Fed.  668. 

15.  The  Schiller,  2  P.  D.  145,  3  Aspin.  439, 
36  L.  T.  Rep.  N.  S.  714  [affirming  3  Aspin. 
226,  46  L.  J.  Adm.  9];  The  Fusilier,  11  Jur. 
N.  S.  289,  34  L;  J.  Adm.  25,  12  L.  T.  Rep. 
N.  S.  186,  3  Moore  P.  C.  N.  S.  51,  13  Wkly. 
Rep.  592,  16  Eng.  Reprint  19,  holding  that 
the  owners  of  the  cargo  are  liable  to  con- 
tribute to  that  portion  of  the  claim  of 
salvors  which  arises  from  saving  the  lives  of 
passengers,  although  the  salvors  may  have 
rendered  no  direct  benefit  to  the  cargo,  as 
the  benefit  to  property  is  not  a  criterion  of 
remuneration  for  life  salvage. 

Theory  of  remuneration. —  The  remunera- 
tion of  service  in  life  salvage  does  not  rest 
upon  a  consideration  of  any  direct  benefit  con- 
ferred upon  those  upon  whom  there  falls  the 
liability  to  pay,  bu.t  rather  upon  the  interest 
which  Ihe  community  has  in  encouraging  the 
efforts  of  salvors;  and  upon  this  ground  the 
owners  of  cargo  on  board  a  salved  vessel  are 
liable  to  a  share  of  tlie  payment  of  life 
salvage  for  the  rescue  of  those  on  board. 
The  Fusilier,  11  Jur.  N.  S.  289,  34  L.  J.  Adm. 
25,  12  L.  T.  Rep.  N.  S.  186,  3  Moore  P.  C. 
N.  S.  51,  13  Wkly.  Rep.  592,  16  Eng.  Reprint 

16.  The  Annie,  12  P.  D.  50,  6  Aspin.  117, 
56  L.  J.  Adm.  70,  56  L.  T.  Rep.  N.  S.  500,  35 
Wkly.  Rep.  366;  The  Ronpor,  8  P.  D.  115,  5 
Aspin.  98,  52  L.  J.  Adm.  49.  48  L.  T.  Rep. 
N.  S.  887.  31  Wklv.  Ro]).  640:  The  Sarpedon, 
3  P.  D.  28.  3  Aspin.  509.  37  L.  T.  Rep.  N.  S. 
505,  26  Wkly.  Rep.  374. 

Ship  wholly  lost. —  When  lives  and  cargo 
have  been  salved  from  a  ship,  but  the  ship 
has  been  totally  lost,  the  owners  of  the  cargo 
are  liable  to  pay  salvage  in  respect  of  the 
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B.  Property  Liable  —  1.  In  General.  Where  a  ship  and  cargo  are  saved 
together  by  common  or  continuous  labor  or  service,  all  the  property  saved  is 
liable  to  contribute  to  the  payment  of  salvage. Cargo  is  not  liable  for  salvage 
where  the  owners  of  the  vessel  were  responsible  for  her  seaworthiness,  and  the 
disaster  which  made  the  salvage  necessary  occurred  through  her  unseaworthi- 
ness.^^ On  the  same  principle  salvage  payable  by  cargo-owners  in  consequence 
of  the  negligence  of  the  master  is  recoverable  against  the  vessel;  but  where  the 
negligence  of  the  master  is  only  the  remote  cause  of  the  salvage  service,  the  proxi- 
mate cause  being  a  storm,  the  vessel  is  not  hable.^*^ 

2.  Property  of  United  States.  Personal  property  of  the  United  States  on 
board  a  vessel  is  liable  to  a  lien  for  salvage  services  rendered  in  saving  the 
property.^^ 

VI.  Negligence  or  misconduct  of  Salvors. 
A.  Skill  and  Care  Required.  A  salvor  does  not  undertake  to  succeed  in 
saving  the  property  in  peril,^^  but  only  that  he  will  exercise  ordinary  skill  and 
diligence  in  the  use  of  the  means  or  machinery  with  which  he  undertakes  the 
salvage  service.^^  In  case  of  necessity,  and  where  there  are  no  others  on  the 
spot  capable  of  rendering  more  efficient  assistance,  persons  without  nautical 
skill,  or  vessels  inefficiently  equipped,  may  undertake  a  salvage  service,  and  their 
efforts  will  be  considered  with  indulgence.^*  But  different  considerations  will 
apply  to  the  conduct  of  individuals  who  assume  the  character  of  salvors,  when 
there  are  persons  present  competent  to  discharge  those  duties.^^  Salvors  are 
responsible  for  the  reasonable  care  of  the  property  which  they  take  in  charge,^^ 
and  are  bound  to  use  every  reasonable  degree  of  diligence  to  prevent  plunderage 
by  others.^^  Salvage  services  require  the  best  of  faith  in  every  relation  to  the 
saved  property,  from  its  commencement  to  a  final  parting  with  it,  or  sundering 
of  all  connection,  and  it  is  as  much  the  duty  of  the  salvor  to  assist  in  saving  wrecked 
property  from  unnecessary  expense,  after  its  saving,  as  long  as  it  is  in  his  custody 
and  control,  as  it  is  to  rescue  it  from  loss.^^    Furthermore  it  is  the  duty  of  a  salvor 


lives,  and  the  owners  of  the  lost  ship  are  not 
liable  to  contribute  to  such  payment.  The 
Sarpedon,  3  P.  D.  28,  3  Aspin.  509,  37  L.  T. 
Eep.  N.  S.  505,  26  Wkly.  Rep.  374. 

17.  Coast  Wrecking  Co.  Phoenix  Ins.  Co., 
13  Fed.  127,  20  Blatchf.  557. 

Apportionment  see  injra,  VII,  B. 

Property  converted  into  specie. —  An  action 
will  lie  in  rem  to  recover  a  salvage  compen- 
sation against  the  proceeds  of  salved  prop- 
erty converted  into  specie,  provided  the  same 
action  would  lie  against  the  property  itself. 
Waterbury  i\  Myrick,  29  Fed.  Cas.  No.  17,253, 
Blatchf.  &  H.  34. 

Personal  effects,  such  as  wearing  apparel, 
are  not  liable  for  salvage.  The  Willem  III, 
L.  R.  3  A.  &  E.  487,  1  Aspin.  129,  25  L.  T. 
Rep.  N.  S.  386,  20  Wkly.  Rep.  216. 

Landing  cargo  to  lighten  vessel. — A  vessel 
in  imminent  peril  should  bear  an  equitable 
proportion  of  the  salvage  awarded  for  land- 
ing the  cargo,  when  the  vessel  is  thereby 
lightened  and  enabled  to  pass  to  a  place  of 
greater  safety  (The  Clotilda,  5  Fed.  Cas.  No. 
2,903,  1  Hask.  412);  but  where  in  such  a 
case  the  vessel  receives  no  benefit  from  the 
taking  off  of  the  cargo,  the  salvors  have  no 
claim  for  salvage  against  the  ship,  but  only 
against  the  portion  of  cargo  received  and 
saved  by  them  (The  Alabamian,  1  Fed.  Cas. 
No.  128). 

18.  The  Delaware,  7  Fed.  Cas.  No.  3,761,  6 
Blatchf.  527. 
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19.  The  Princess  Royal,  L.  R.  3  A.  &  E. 
41,  39  L.  J.  Adm.  43,  22  L.  T.  Rep.  N.  S.  39 
(under  24  Vict.  c.  10). 

20.  Kenedy  The  R.  D.  Bibber,  50  Fed. 
841,  2  C.  C.  A.  50. 

21.  The  Davis,  10  Wall.  (U.  S.)  15,  19 
L.  ed.  875  [affirming  22  Fed.  Cas.  No.  12,939, 
6  Blatchf.  138,  2  Nat.  Bankr.  Rep.  3]  ;  Rees 
v.  U.  S.,  134  Fed.  146;  U.  S.  v.  Wilder,  28 
Fed.  Cas.  No.  16,694,  3  Sumn.  308. 

22.  The  Allegiance,  1  Fed.  Cas.  No.  207,  6 
Sawy.  68. 

23.  The  S.  C.  Schenk,  158  Fed.  54,  85 
C.  C.  A.  384;  The  Henry  Steers,  Jr.,  110  Fed. 
578;  The  Allegiance,  1  Fed.  Cas.  No.  207,  6 
Sawy.  68;  The  Mulhouse,  17  Fed.  Cas.  No. 
9,910;  The  Magdalen,  31  L.  J.  Adm.  22,  5 
L.  T.  Rep.  N.  S.  807;  The  Cape  Packet,  6 
Notes  of  Cas.  565,  3  W.  Rob.  122;  The  Nep- 
tune, 1  W.  Rob.  297. 

24.  The  S.  C.  Schenk,  158  Fed.  54,  85 
C.  C.  A.  384;  The  Henry  Steers,  Jr.,  110  Fed. 
578;  The  Dygden,  1  Notes  of  Cas.  115." 

25.  The  Dygden,  1  Notes  of  Cas.  115. 

26.  The  Bremen,  111  Fed.  228;  Serviss  v. 
Ferguson,  84  Fed.  202,  28  C.  C.  A.  327;  The 
Albany,  44  Fed.  431;  The  Sumner,  23  Fed. 
Cas.  No.  13,608,  Brown  Adm.  52. 

27.  The  Albany,  44  Fed.  431;  The  Mul- 
house, 17  Fed.  Cas.  Cas.  No.  9,910;  Nicker- 
son  V.  The  John  Perkins,  18  Fed.  Cas.  No. 
10,252,  3  Ware  87. 

28.  The  Dolcoath,  16  Fed.  264. 
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to  aid  the  master  in  all  ways,  and  he  should  in  no  case  refuse  assistance  in  the 
way  proposed  because  they  differ  in  judgment,  unless  there  is  unquestionably  bad 
faith  in  the  means  suggested. 

B.  Forfeiture  by  Negligence  or  Misconduct  —  l.  In  General.  Neg- 
ligence or  miscondiict  on  the  part  of  salvors  will  always  reduce  their  claims  to  a 
salvage  compensation.^^  The  maritime  law  demands  most  emphatically  from 
salvors  scrupulous  good  faith  and  uprightness  of  conduct,  giving  them  a  liberal 
reward  for  fidelity  and  vigilance,  and  visiting  them  with  severe  reprobation  and 
diminished  compensation  for  every  negligence ;  and  gross  misconduct  or  wilful 
negligence  may  work  an  entire  forfeiture  thereof.^^    If,  however,  success  is  finally 


29.  The  Dolcoath,  16  Fed.  264. 

30.  See  in^ra,  VII,  A,  3,  d. 

31.  The  Boston,  2  Fed.  Cas.  No.  1,673,  1 
Sumn.  328. 

32.  The  Bello  Oorrunes,  6  Wheat.  (U.  S.) 
1.52,  5  L.  ed.  229;  The  Bremen,  111  Fed. 
228;  The  Henry  Steers,  Jr.,  110  Fed.  578; 
The  Albany,  44  Fed.  431;  The  Katie  Col- 
lins, 21  Fed.  409;  Anonymous,  1  Fed.  Cas. 
No.  429 ;  Church  r.  Seventeen  Hundred  and 
Twelve  Dollars,  5  Fed.  Cas.  No.  2,713;  The 
Howard,  12  Fed.  Cas.  No.  6,752a;  James  r. 
The  Sarah  A.  Boice,  13  Fed.  Cas.  No.  7,183; 
The  Mulhouse,  17  Fed.  Cas.  No.  9,910; 
Nicker  son  v.  The  John  Perkins,  18  Fed.  Cas. 
No.  10,252,  3  Ware  87;  Roberts  v.  The  St. 
James,  20  Fed.  Cas.  No.  11,914;  The  Yucatan, 
30  Fed.  Cas.  No.  18,194;  The  Capella,  [1892] 
P.  70,  7  Aspin.  158,  66  L.  T.  Rep.  N.  S.  388; 
The  Yan-Yean,  8  P.  D.  147,  5  Aspin.  135,  52 
L.  J.  P.  D.  &  Adm.  67,  49  L.  T.  Rep.  N.  S. 
186,  31  Wkly.  Rep.  950;  The  Black  Boy,  3 
Hagg.  Adm.  386  note;  The  Barefoot,  14  Jur. 
841;  The  Lockwoods,  9  Jur.  1017;  The  Duke 
of  Manchester,  4  Notes  of  Cas.  575,  2  W.  Rob. 
470;  The  Lady  Worsley,  2  Spinks  253;  The 
Charles  Adolphe,  Swab.  153;  The  Charles 
Forbes,  Young  Adm.   (Nova  Scotia)  172. 

Magnifying  services  performed. —  Where 
salvors  fraudulently  employ  an  unnecessary 
number  of  assistants  (The  Mt.  Washington, 
17  Fed.  Cas.  No.  9,887),  or  seek  otherwise 
to  magnify  their  services  (The  Bremen,  111 
Fed.  228;  the  Aurora,  2  Fed.  Cas.  No.  659;  The 
Byron,  4  Fed.  Cas.  No.  2,275),  so  as  to.  ob- 
tain a  larger  salvage  than  that  to  which 
they  were  justly  entitled,  their  whole  salvage 
will  be  forfeited. 

A  grossly  excessive  claim  will  be  dismissed. 
The  C.  M.  Titus,  7  Fed.  826;  The  Alma,  5 
Nova  Scotia  789.  And  see  The  Ragnarok, 
158  Fed.  694. 

Want  of  good  faith  may  destroy  all  claims 
to  salvage.  Western  Transp.  Co.  v.  The  Great 
Western,  29  Fed.  Cas.  No.  17,443,  4  West. 
L.  Month.  281;  The  Magdalen,  31  L.  J.  Adm. 
22,  5  L.  T.  Rep.  N.  S.  807. 

An  attempt  to  compel  an  acceptance  of  aid 
will  forfeit  all  right  to  compensation  for 
expenses  incurred  in  going  to  the  relief  of 
a  burning  vessel.  New  Harbor  Protection 
Co.  r.  The  Charles  P.  Chouteau,  5  Fed.  463. 

Wilful  breaking  of  boxes  or  packages  of 
cargo  by  salvors,  except  in  cases  of  lU'gent 
necessity,  will  forfeit  the  salvage.  No  urgent 
necessity  arises  from  the  fact  that  the  salvor's 
boats  are  not  large  enough  to  carry  the  boxes 


or  packages  intact,  when  there  are  vessels 
sufficiently  large  for  the  purpose  at  hand. 
The  Isaac  Allerton,  13  Fed.  Cas.  No.  7,088. 

Delay  by  salvors  in  bringing  their  vessels 
to  the  assistance  of  a  wrecked  ship,  while 
each  strives  with  the  other  to  be  the  first 
to  board  her  in  small  boats,  and  their  use 
of  insufficient  tackle  and  inadequate  means 
to  get  her  afloat  promptly,  are  evidence  of 
such  gross  and  wilful  negligence  as  merits 
the  forfeiture  of  all  compensation.  Roberts 

The  St.  James,  20  Fed.  Cas.  No.  11,914. 

Failure  to  inform  vessel  of  danger. — A  sal- 
vor forfeits  all  claims  to  salvage  by  neglect- 
ing to  inform  the  salved  vessel  beforehand 
of  an  imminent  and  secret  danger  known  to 
him,  and  against  which  he  is  able  to  warn 
her.  American  Ins.  Co.  r.  Johnson,  1  Fed. 
Cas.  No.  303,  Blatchf.  &  H.  9. 

Boatmen  who  resist  the  employment  of  a 
steamship  to  get  the  vessel  off  a  sand  for- 
feit all  claim  to.  salvage.  The  Martha,  Swab. 
489. 

Disobeying  master  of  vessel. — A  licensed 
wrecker  who  proceeds  in  opposition  to  the 
master's  protests  is  liable  in  an  extraordinary 
degree  to  forfeiture  of  all  compensation  for 
anything  short  of  final  success.  Roberts  v. 
The  St.  James,  20  Fed.  Cas.  No.  11,914.  See 
also  The  Cherokee,  31  Fed.  167. 

Misconduct  of  crew. —  The  conduct  of  the 
crew  of  a  stranded  vessel  in  refusing  to  as- 
sist in  getting  her  off  after  wreckers  were 
employed,  unless  promised  extra  compensation 
out  of  the  salvage,  is  deserving  of  the  severest 
reprobation,  and,  although  such  a  promise  is 
given,  the  court  will  prohibit  the  pa;^Tnent 
of  any  part  of  the  salvage  to  them.  The 
York, '30  Fed.  Cas.  No.  18,140. 

Agreement  for  rebate. — An  agreement  by 
salvors  to  pay  the  master  of  the  salved  ves- 
sel a  share  of  the  salvage  award  amounts  to 
such  misconduct  on  the  part  of  the  salvors 
as  will  probably  forfeit  all  rights  to  salvage 
whatever.  The  Kolpino,  73  L.  J.  P.  D.  & 
Adm.  29.  But  when  the  ofter  was  made  after 
the  services  were  completed,  and  without  the 
authority  of  the  libellant,  the  owner  of  the 
salvor,  and  led  to  no  result,  it  should  have 
no  effect  on  the  right  of  libellant  to  recover. 
South  Carolina  Steam-Boat  Co.  r.  The  Nellie 
Floyd,  39  Fed.  221. 

The  evidence  to  establish  misconduct  or 
negligence  must  bo  conclusive.  The  Cherokee, 
31  Fed.  107;  The  Atlas,  8  Jur.  N.  S.  753.  31 
L.  J.  Adm.  210,  6  L.  T.  Rep.  N.  S.  737,  15 
Moore  P.  C.  329,   10  Wkly.  Rep.  850,  15 
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obtained,  no  mere  mistake  or  error  of  judgment  in  the  manner  of  procuring  it, 
nor  conduct  short  of  that  which  is  wilful  and  may  be  considered  criminal  on  the 
part  of  the  salvors,  will  work  an  entire  forfeiture  of  the  salvage. The  thoughts 
or  desires  of  salvors  are  immaterial,  unless  their  conduct  be  influenced  thereby .^^ 

2.  Embezzlement  or  Failure  to  Deliver  Property.  If  salvors  are  guilty  of 
embezzlement,  whether  at  sea  or  in  port,^^  or  even  after  the  property  has  been 
delivered  into  the  custody  of  the  law,^^  their  claim  for  salvage  is  wholly  forfeited.^^ 
The  operation  of  this  rule  does  not  depend  on  the  amount  or  value  of  the  prop- 
erty embezzled;  the  law  visits  any  embezzlement,  although  small,  with  an  entire 
forfeiture  of  all  claim  for  salvage.^^  It  is  the  duty  of  a  salvor  to  promptly  bring 
into  port,  or  forward,  all  articles  received  for  the  purposes  of  salvage,  although 
of  trifling  value,^^  and  by  his  failure  to  do  so  he  forfeits  all  rights  to  salvage  as 
against  other  property  saved  by  him.^*^  But  where  such  articles  are  afterward 
voluntarily  produced,  and  it  appears  that  the  neglect  resulted  merely  from  thought- 
lessness, compensation  is  not  necessarily  forfeited  thereby.^^  Where  the  ques- 
tion of  salvage  has  been  settled  and  liquidated  without  deduction  for  embezzle- 
ment, the  owner  of  the  vessel  cannot  set  up  in  defense  to  an  action  by  one  of  the 
crew  for  his  share  that  the  latter  had  embezzled  a  portion  of  the  goods. 

3.  Effect  of  Forfeiture  —  a.  As  to  Rights  of  Co-Salvors.  How  far  the  mis- 
conduct of  one  salvor  may  be  held  to  prejudice  the  claims  of  his  co-salvors  is  not, 
in  all  cases,  easy  to  determine-  When  it  is  purely  an  individual  act,  it  will  not 
prejudice  co-salvors  who  are  innocent  and  ignorant  of  it;    but  all  are  guilty  who 


Eng.  Reprint  519;  The  Charles  Adolphe, 
Swab.  153. 

33.  The  Atlas,  8  Jur.  N.  S.  75.3,  31  L.  J. 
Adm.  210,  6  L.  T.  Rep.  N.  S.  737.  15  Moore 
P.  C.  329,  10  Wkly.  Rep.  850,  15  Eng.  Re- 
print 519. 

34.  The  Cherokee,  31  Fed.  167. 

35.  The  Island  City,  1  Black  (U.  S.)  121, 
17  L.  ed.  70  [afflrming  6  Fed.  Cas.  No.  3,410, 
1  Cliff.  221]. 

36.  The  Island  City,  1  Black  (U.  S.)  121, 
17  L.  ed.  70  [affirming  6  Fed.  Cas.  No.  3,410, 

1  Cliff.  221];  The  Boston,  3  Fed.  Cas.  No. 
1,673,  1  Sumn.  328. 

37.  The  Blaireau,  2  Cranch  (U.  S.)  240, 

2  L.  ed.  266;  Anonymous,  1  Fed.  Cas.  No. 
429;  The  Boston,  3  >ed.  Cas.  No.  1,673,  1 
Sumn.  328;  Cromwell  v.  The  Island  City,  6 
Fed.  Cas.  No.  3.410,  1  Cliff.  221  [affirmed  in 
1  Black  121,  17  L.  ed.  70]  ;  Flinn  v.  The 
Leander,  9  Fed.  Cas.  No.  4,870,  Bee  260; 
Lears  v.  One  Cask  Oil,  15  Fed.  Cas.  No. 
8,161a;  The  Mulhouse,  17  Fed.  Cas.  No.  9,910; 
Nickerson  v.  The  John  Perkins,  18  Fed.  Cas. 
No.  10,252,  3  Ware  87;  The  Rising  Sun,  20 
Fed.  Cas.  No.  11,858,  1  Ware  385;  The  Louisa, 
7  Jur.  182. 

Embezzlement  by  a  master  who  is  part- 
owner  forfeits  his  rights  to  salvage  both  as 
master  and  owner.  The  Boston,  3  Fed.  Cas. 
No.  1,673,  1  Sumn.  328. 

Consumption  of  stores. —  The  use  and  con- 
sumption by  salvors,  in  the  course  of  their 
services,  and  for  their  necessary  subsistence, 
of  stores  found  on  board  a  derelict,  is  proper, 
although  they  could  have  brought  stores  of 
their  own  on  board  without  great  incon- 
venience. The  Catherine  Sudden,  1  Alaska 
607;  The  Ida  L.  Howard,  12  Fed.  Cas.  No. 
6,999,  1  Lowell  2. 

Robbing  wreck  —  conviction. —  Persons  who 
have  been  convicted  under  9  &  10  Vict.  c.  99, 
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for  improper  interference  with  a  wreck,  can- 
not claim  as  salvors.  The  Wear  Packet,  2 
Spinks  256. 

38.  The  Island  City,  1  Black  (U.  S.)  121, 
17  L.  ed.  70  [affirming  6  Fed.  Cas.  No.  3,410, 
1  Cliff.  221] ;  Anonymous,  1  Fed.  Cas.  No.  429. 

39.  Anonymous,  1  Fed.  Cas.  No.  429. 
Salvors  are  not  bound  to  take  the  salved 

ship  to  a  foreign  port  at  the  request  of  her 
master.  Their  duty  is  to  take  her  to  a  place 
of  safety;  the  onus  is  on  the  objectors  to 
show  that  it  was  not  a  proper  place.  The 
Houthandel,  1  Spinks  25. 

40.  Harley  v.  Gawley,  11  Fed.  Cas.  No. 
6,069,  2  Sawy.  7;  Roberts  v.  The  St.  James, 
20  Fed.  Cas.  No.  11,914;  The  Sumner,  23 
Fed.  Cas.  No.  13,608,  Brown  Adm.  52.  See 
Hartshorn  v.  Twenty-Five  Cases  of  Silk,  11 
Fed.  Cas.  No.  6,168a,  holding  that  a  vessel 
which  has  picked  up  derelict  goods  at  sea 
does  not  forfeit  her  salvage  compensation  by 
refusing  to  deliver  them  to  the  owner's  agent 
at  a  small  port  into  which  she  put  because 
of  adverse  winds,  and  by  carrying  them  to 
her  port  of  destination,  near  by,  where  there 
was  a  better  market. 

41.  Anonymous,  1  Fed.  Cas.  No.  429.  See 
also  The  L.  T.  Knights,  15  Fed.  Cas.  No. 
8,585,  1  Lowell  396,  holding  that  a  boy  who 
was  an  actual  salvor,  and  who  had  refused 
to  join  others  of  the  salvor  crew  in  plunder- 
ing the  salved  vessel,  but  had  taken  two 
articles  of  very  trifling  value  "  as  keepsakes," 
which  he  had  offered  to  return  to  the  claim- 
ant, will  be  awarded  a  less  share  than  he 
would  otherwise  have  had. 

42.  Blake  v.  Patten,  15  Me.  173. 

43.  The  Island  City,  1  Black  (U.  S.)  121, 
17  L.  ed.  70;  The  L.  T.  Knights,  15  Fed. 
Cas.  No.  8,585,  1  Lowell  396;  The  Missouri, 
17  Fed.  Cas.  No.  9,654,  1  Sprague  260;  The 
Mulhouse,  17  Fed.  Cas.  No.  9,910;  Nicker- 
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consent  to,  connive  at,  or  conceal  it;  who  encourage  it,  or  fail  to  prevent  it  when 
they  can.^^  A  salvor  may,  however,  be  entitled  to  compensation  for  services 
performed,  although  his  conduct  has  been  such  as  to  forfeit  all  claims  to  a  salvage 
remuneration.^^ 

b.  As  to  Disposition  of  Forfeited  Shares.  When  the  compensation  of  certain 
salvors  has  been  forfeited  for  misconduct,  it  rests  in  the  discretion  of  the  court 
to  determine  what  interest  shall  be  benefited  by  the  forfeiture.*^  Forfeited  shares 
usually  accrue  to  the  benefit  of  the  owners  of  the  property,  but  this  is  not  an 
inflexible  rule.*^ 

C.  Liability  of  Salvor  For  Negligence  or  Misconduct.  Gross  neg- 
lect or  wanton  injury  to  the  property  saved  not  only  works  a  forfeiture  of  all 
claim  for  salvage,  but  also  renders  the  salvors  liable  for  damages.*^  But  mere 
negligence,  not  resulting  in  injury,  does  not  constitute  a  ground  for  the  recovery 
of  damages;  and  when  liability  is  sought  to  be  fastened  upon  a  salving  vessel 
solely  because  the  attempted  service  was  ineffectual,  no  independent  injury  having 
been  caused  by  the  salvor,  there  is  no  responsibility  if  the  service  was  rendered 
in  good  faith,  without  clear  evidence  of  culpable  negligence  or  wilful  misconduct.^'^ 
The  owner  of  a  salvor  vessel  is  not  ordinarily  liable  for  loss  or  damage  caused  by 
the  unseaworthiness  of  his  vessel,  in  the  absence  of  any  fraudulent  misrepre- 
sentations or  concealment  as  to  its  condition. If,  however,  the  salvor  vessel  is 


son  V.  The  John  Perkins,  18  Fed.  Cas.  No. 
10,252,  3  Ware  87;  The  Rising  Sun,  20  Fed. 
Cas.  No.  11,858,  1  Ware  385;  The  Neptune, 
1  W.  Rob.  297. 

Embezzlement  by  the  salvor  crew  does  not 
work  a  forfeiture  or  diminution  of  the  shares 
of  the  owner,  where  there  is  no  fault  on  his 
part  (The  Boston,  3  Fed.  Cas.  No.  1,673,  1 
Sumn.  328)  except  in  the  case  of  wrecking 
vessels  (The  Mulhouse,  17  Fed.  Cas.  No. 
9,910). 

44.  The  Island  City,  1  Black  (U.  S.)  121, 
17  L.  ed.  70  [affirming  6  Fed.  Cas.  No.  3,410, 
1  Cliff.  221] ;  The  Cherubim,  Ir.  R.  2  Eq.  172. 

All  salvors  present  when  one  of  their  num- 
ber is  guilty  of  wilful  wrong  to  the  property 
are  liable  to  forfeiture  of  their  compensa- 
tion if  the  wrong-doer  cannot  be  discovered. 
Roberts  v.  The  St.  James,  20  Fed.  Cas.  No. 
11,914. 

The  master  of  a  wrecking  vessel  by  counte- 
nancing a  wrongful  injury  to  a  wrecked  ves- 
sel by  one  of  his  crew,  and  by  falsely  deny- 
ing knowledge  thereof,  forfeits  all  right  to 
salvage.  Roberts  v.  The  St.  James,  20  Fed. 
Cas.  No.  11,914. 

45.  American  Ins.  Co.  v.  Johnson,  1  Fed. 
Cas.  No.  303,  Blatchf.  &  H.  9. 

Where  guilt  cannot  be  fixed.— Where  a 
vessel,  while  lying  on  a  mud  bank  with  wreck- 
ing vessels  alongside  and  anchored  near,  is 
bored  Avith  augers  and  fills  with  water,  and 
the  guilt  cannot  be  fixed,  the  court  will 
allow  only  simple  compensation  for  work  and 
labor  performed  in  saving  the  cargo  and 
materials,  except  as  to  saWors  affirmatively 
proven  innocent.  The  Francis  Ashby,  9  Fed. 
Cas.  No.  5,040. 

46.  Roberts  v.  The  St.  James,  20  Fed.  Cas. 
No.  11,914. 

47.  The  L.  T.  Knights,  15  Fed.  Cas.  No. 
8,585,  1  Lowell  396;  The  Rising-  Sun,  20  Fed. 
Cas.  No.  11,858,  1  Ware  385;  Roberts  V.  The 
St.  James,  20  Fed.  Cas.  No.  11,914. 


As  determined  by  cause  of  forfeiture. —  It 

has  been  held  that  compensation  for  salvage 
services,  which  has  been  forfeited  for  a  neg- 
lect of  duty  which  increased  the  labors  and 
difficulties  of  other  salvors,  should  be  di- 
vided between  such  other  salvors  and  the 
claimants,  while  compensation  for  salvage 
services  which  have  been  forfeited  for  a 
wrongful  appropriation  of  the  property  by 
salvors  to  their  own  use  should  be  paid  to 
the  claimants.  Anonymous,  1  Fed.  Cas.  No. 
429. 

48.  The  S.  C.  Schenk,  158  Fed.  54,  85 
C.  C.  A.  384;  The  Henry  Steers,  Jr.,  110  Fed. 
578;  Serviss  r.  Ferguson,  84  Fed.  202,  28 
C.  C.  A.  327;  The  Albany,  44  Fed.  431; 
The  Senator.  21  Fed.  Cas.  No.  12,664,  Brown 
Adm.  372;  The  Sumner,  23  Fed.  Cas.  No. 
13,608,  Brown  Adm.  52;  The  C.  S.  Butler, 
L.  R.  4  A.  &  E.  178,  2  Aspin.  237,  43  L.  J. 
Adm.  17,  30  L.  T.  Rep.  N.  S.  475,  22  Wkly 
Rep.  759;  The  Kate,  Brown  &  L.  218,  10 
Jur.  N.  S.  444,  33  L.  J.  Adm.  122,  9  L.  T. 
Rep.  N.  S.  782. 

Where  the  salvor  has  not  been  guilty  of  an 
intentional  tort  in  making  a  wrongful  sale 
of  salved  property,  he  is  liable  only  to  the 
extent  of  the  salvage  received  by  him,  Ameri- 
can Ins.  Co.  V.  Johnson,  1  Fed."  Cas.  No.  303, 
Blatchf.  &  H.  9. 

One  attempting  in  good  faith  to  save  ar. 
abandoned  vessel,  with  reasonable  expecta- 
tion of  success,  is  not  a  trespasser,  or  liable 
for  the  injury  caused  by  *a  storm  which  com- 
pelled her  abandonment.  The  Ann  L.  Lock- 
wood,  37  Fed.  233. 

49.  The  Northwester,  18  Fed.  Cas.  No. 
10,333. 

50.  The  Infanta  Maria  Theresa,  188  U.  S. 
283,  23  S.  Ct.  412,  47  L.  ed.  477;  The  Laura, 
14  Wall.  (U.  S.)  336,  20  L.  ed.  813;  The 
S.  C.  Schenk,  158  Fed.  54,  85  C.  C.  A.  384; 
The  Henry  Steers,  Jr.,  110  Fed.  578. 

51.  The  Mulhouse,  17  Fed.  Cas,  No.  9.910. 
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one  which  is  regularly  engaged  in  the  wrecking  business,  the  owner  will  be  liable 
for  loss  or  damage  so  caused. 

VIL    THE  AWARD. 

A,  In  General  —  l.  Principle  and  Basis  of  Award  —  a.  Theory  and  Purpose 
of  Remuneration.  The  principle  of  salvage  compensation  is  not  confined  to  mere 
compensation  for  work  done  and  labor  performed ;  but  is  expanded  so  as  to  com- 
prehend a  reward  for  the  risk  of  life  and  property,  labor  and  danger,^*  as  well  as 
a  premium  sufficiently  liberal  to  afford  an  inducement  to  similar  exertions  to 
preserve  the  life  and  property  of  others. The  claims  of  simple  justice  to  the 


52.  The  Mulhouse,  17  Fed.  Cas.  No.  9,910; 
The  Pacific,  18  Fed.  Cas.  No.  10,642. 

53.  The  Blackwall,  10  Wall.  (U.  S.)  1, 
19  L.  ed.  870;  The  Jefferson,  158  Fed.  358; 
The  Flora  Rodgers,  152  Fed.  286;  The  Flott- 
bek,  118  Fed.  954,  55  C.  C.  A.  448;  The  Queen 
of  the  Pacific,  21  Fed.  459;  The  Katie  Collins, 
21  Fed.  409;  The  Egypt,  17  Fed.  359;  The 
Mary  E.  Dana,  17  Fed.  353,  5  Hughes  362; 
The  Sandringham,  10  Fed.  556,  5  Hughes 
316;  Brevoor  f.  The  Fair  American,  4  Fed. 
Cas.  No.  1,847,  1  Pet.  Adm.  87;  The  D.  M. 
Hall  V.  The  John  Land,  7  Fed.  Cas.  No.  3,939 ; 
Scott  V.  The  Clara  E.  Bergen,  21  Fed.  Cas. 
No.  12,526a;  Warder  f.  La  Belle  Creole,  29 
Fed.  Cas.  No.  17,165,  1  Pet.  Adm.  31;  Aitchi- 
son  v.  Lohre,  4  App.  Cas.  755,  4  Aspin.  168, 
49  L.  J.  Q.  B.  123,  41  L.  T.  Rep.  N.  S.  323, 
28  Wkly.  Rep.  1;  The  Industry,  3  Hagg. 
Adm.  203;  The  Hector,  3  Hagg.  Adm.  90; 
Nicholson  v.  Chapman,  2  H.  Bl.  254. 

54.  The  City  of  Seattle,  1  Alaska  471;  The 
Blackwall,  10  Wall.  (U.  S.)  1,  19  L.  ed. 
870;  The  Flottbek,  118  Fed.  954,  55  C.  C.  A. 
448;  Bond  f.  The  Cora,  3  Fed.  Cas.  No.  1,621, 

2  Pet.  Adm.  373,  2  Wash.  80  ^affirming  3 
Fed.  Cas.  No.  1,620,  2  Pet.  Adm.  361]  ; 
Fisher  t;.  The  Sybil,  9  Fed.  Cas.  No.  4,824, 
Brunn.  Col.  Cas.  274,  5  Hughes  61  \_af(irmed 
in  4  Wheat.  98,  4  L.  ed.  522]  ;  Warder  v. 
La  Belle  Creole,  29  Fed.  Cas.  No.  17,165,  1 
Pet.  Adm.  31;  The  W.  F.  Garrison,  29  Fed. 
Cas.  No.  17,475,  1  Lowell  139 ;  The  Industry, 

3  Hagg.  Adm.  203;  The  Hector,  3  Hagg. 
Adm.  90;  The  Calypso,  2  Hagg.  Adm.  209. 
See  also  infra,  VII,  A,  1,  b,  (i). 

There  is  no  distinction  between  river  sal- 
vage and  sea  salvage,  the  danger  and  meri- 
torious nature  of  the  services  in  either  case 
being  the  ground  on  which  the  quantum  of 
compensation  is  awarded.  The  Carrier  Dove, 
Brown  &  L.  113,  19  L.  T.  Rep.  N.  S.  768,  2 
Moore  P.  C.  N.  S.  243,  15  Eng.  Reprint  893. 

55.  The  Blackwall,  10  Wall.  (U.  S.)  1,  19 
L.  ed.  870;  The  Jefferson,  158  Fed.  358; 
The  Western  Star,  157  Fed.  489;  The  Lottie 
E.  Hopkins,  133  Fed.  405;  The  Flottbek,  118 
Fed.  954,  55  C.  C.  A.  448;  The  Coya,  108 
Fed.  413;  The  Queen  of  the  Pacific,  21  Fed. 
459;  The  Katie  Collins,  21  Fed.  409;  The 
Egypt,  17  Fed.  359;  The  Mary  E.  Dana,  17 
Fed.  353,  5  Hughes  362;  Anderson  v.  The 
Edam,  13  Fed.  135;  Coast  Wrecking  Co.  v. 
Phoenix  Ins.  Co.,  13  Fed.  127,  20  Blatchf. 
557;  The  Sandringham,  10  Fed.  556,  5  Hughes 
316;  Bearse  V.  Three  Hundred  and  Forty 
Pigs  of  Copper,  2  Fed.  Cas.  No.  1,193,  1  Story 
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314;  Bond  v.  The  Cora,  3  Fed.  Cas.  No. 
1,621,  2  Pet.  Adm.  373,  2  Wash.  80  [af- 
firming  3  Fed.  Cas.  No.  1,620,  2  Pet.  Adm. 
361]  ;  Brevoor  v.  The  Fair  American,  4  Fed. 
Cas.  No.  1,847,  1  Pet.  Adm.  87;  The  D.  M. 
Hall  V.  The  John  Land,  7  Fed.  Cas.  No. 
3,939;  The  Emulous,  8  Fed.  Cas.  No.  4,480, 
1  Sumn.  207;  Fisher  v.  The  Sybil,  9  Fed. 
Cas.  No.  4,824,  Brunn.  Col.  Cas.  274,  5 
Hughes  61  [affirmed  in  4  Wheat.  98,  4  L.  ed. 
522];  The  Henry  Ewbank,  11  Fed.  Cas.  No. 
6,376,  Sumn.  400;  Scott  v.  The  Clara  E. 
Bergen,  21  Fed.  Cas.  No.  12,526a;  Sonderburg 
r.  Ocean  Towboat  Co.,  22  Fed.  Cas.  No. 
13,175,  3  Woods  146;  Taylor  v.  Twenty-five 
Thousand  Dollars,  23  Fed.  Cas.  No.  13,807, 
Bee  175;  Warder  t\  La  Belle  Creole,  29  Fed. 
Cas.  No.  17,165,  1  Pet.  Adm.  31;  The  Water- 
loo, 29  Fed.  Cas.  No.  17,257,  Blatchf.  &  H. 
114;  Western  Transp.  Co.  v.  The  Great  West- 
ern, 29  Fed.  Cas.  No.  17,443;  The  W.  F. 
Garrison,  29  Fed.  Cas.  No.  17,475,  1  Lowell 
139;  Gonzales  v.  U.  S.,  42  Ct.  CI.  299;  The 
William  Beckford,  3  C.  Rob.  355 ;  The  Sarah, 
1  C.  Rob.  313  note;  The  Industry,  3  Hagg. 
Adm.  203;  The  Clifton,  3  Hagg.  Adm.  117; 
The  Hector,  3  Hagg.  Adm.  90. 

The  object  of  the  law  of  salvage  is  to  pro- 
mote commerce  and  trade,  and  the  general 
interests  of  the  country,  by  preventing  the 
destruction  of  property,  and  to  accomplish 
this  by  appealing  to  the  personal  interest 
of  the  individual  as  a  motive  of  action,  with 
the  assurance  that  he  will  not  depend  upon 
the  owner  of  the  property  he  saves  for  the 
measure  of  his  compensation,  but  to  a  court 
of  admiralty,  governed  by  principles  of  equity. 
Seven  Coal  Barges,  21  Fed.  Cas.  No.  12,677, 
Biss.  297. 

Encouragement  of  wrecking  companies. —  In 

fixing  the  amount  of  salvage  compensation 
it  is  proper  to  take  into  view  the  policy  of 
encouraging  competent  persons,  on  a  danger- 
ous coast,  to  associate  together,  and  keep 
themselves  prepared  with  boats  and  other  ap- 
pliances to  render  prompt  assistance  to  ves- 
sels in  distress.  Merritt  V.  The  St.  Paul,  82 
Fed.  104;  Coast  Wrecking  Co.  v.  Phoenix  Ins. 
Co.,  13  Fed.  127,  20  Blatchf.  557;  Pent  v. 
The  Ocean  Belle,  19  Fed.  Cas.  No.  10,961; 
The  Susan,  23  Fed.  Cas.  No.  13,630,  1  Sprague 
499;  Union  Tow-Boat  Co.  v.  The  Delphos, 
24  Fed.  Cas.  No.  14,400,  Newb.  Adm.  412; 
The  Glengyle,  [1898]  P.  97,  8  Aspin.  341,  67 
L.  J.  P.  D.  &  Adm.  48,  78  L.  T.  Rep.  N.  S.  139, 
14  T.  L.  R.  231,  46  Wkly.  Rep.  308  [affirmed 
in  [1898]  A.  C.  519   8  Aspin.  436,  67  L.  J. 
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salvor  do  not  ordinarily  extend  beyond  a  fair  compensation  for  work  and  labor. 
All  beyond  this  is  a  gratuity  given  or  withheld  by  the  courts  upon  the  grounds 
of  public  policy.^*^  The  courts  should  be  liberal  but  not  extravagant;  otherwise 
that  which  is  intended  as  an  encouragement  to  rescue  property  from  destruction 
may  become' a  temptation  to  subject  it  to  peril,^^ 

b.  Elements  to  Be  Considered — (?)  In  General.  The  leading  considera- 
tions to  be  observed  in  determining  the  amount  of  an  award  for  salvage  services 
are  well  defined.  In  a  number  of  cases  they  are  stated  as  follows:  (1)  Enter- 
prise in  the  salvors  and  risk  incurred;  (2)  risk  of  loss  to  the  property  salved; 
(3)  the  skill  and  labor  shown  and  incurred  by  the  salvors;  (4)  the  value  of  the 
salved  property.  Where  all  these  circumstances  concur  a  large  and  liberal  reward 
is  given ;  where  none  or  only  in  a  small  degree,  it  is  little  more  than  remuneration 
for  work  and  labor.^^  In  the  majority  of  the  cases,  however,  the  following  state- 
ment of  the  ingredients  of  a  salvage  service  is  adopted:  (1)  The  time  and  labor 
expended  by  the  salvors  in  rendering  the  salvage  service;  (2)  the  promptitude, 
skill,  and  energy  displayed  in  rendering  the  service;  (3)  the  value  of  the  property 
employed  by  the  salvors  in  rendering  the  service,  and  the  danger  to  which  it  was 
exposed ;  (4)  the  risk  incurred  by  the  salvors ;  (5)  the  value  of  the  property  saved ; 
and  (6)  the  degree  of  danger  from  which  the  property  was  rescued.^^  In  addition 
to  these  six  main  ingredients  the  court  will  consider  the  degree  of  success  achieved, 
and  the  proportions  of  value  lost  and  saved,  and  will  award  a  higher  proportion 
even  on  large  values,  in  cases  of  salvage  with  but  slight  injury,  than  where  only 
the  ship  or  the  cargo,  or  only  portions  of  it,  are  saved. The  incidental  risks  or 
responsibilities  incurred  by  the  salvor  vessel  or  her  owners,  if  any,  through  any 


P.  D.  &  Adm.  87,  78  L.  T.  Rep.  N.  S.  801, 
14  T.  L.  R.  522]. 

Against  passenger  ships. —  Liberal  awards 
are  given  against  great  passenger  and  mail 
steamship  companies.  The  London  Merchant, 
3  Hagg.  Adm.  394;  The  Ardincaple,  3  Hagg. 
Adm.  151. 

56.  The  Lyman  M.  Law,  122  Fed.  816; 
The  Katie  Collins,  21  Fed.  409;  The  Crown, 
6  Fed.  Cas.  No.  3,450;  Pent  V.  Ocean  Belle, 
19  Fed.  Cas.  No.  10,961. 

57.  The  Elena  G.,  61  Fed.  519;  Murphy 
V.  The  Suliote,  5  Fed.  99,  102,  4  Woods  19, 
where  it  is  said :  "  Salvage  should  be  re- 
garded in  the  light  of  compensation  and  re- 
ward, not  in  the  light  of  prize.  .  .  .  [It]  is 
the  reward  granted  for  saving  the  property 
of  the  unfortunate,  and  should  not  exceed 
what  is  necessary  to  insure  the  most  prompt, 
energetic,  and  daring  efforts  of  those  who 
have  it  in  their  power  to  furnish  aid  and 
succor.  Anything  beyond  that  would  be  for- 
eign to  the  principles  and  purposes  of  sal- 
vage; anything  short  of  it  would  not  secure 
its  objects." 

58.  The  Viola,  55  Fed.  829,  5  C.  C.  A.  283 ; 
Robson  V.  The  Huntress,  20  Fed.  Cas.  No. 
11,971,  2  Wall.  Jr.  59;  Union  Tow-Boat  Co. 
V.  The  Delphos,  24  Fed.  Cas.  No.  14,400,  Newb. 
Adm.  412;  The  Cleopatra,  3  P.  D.  145,  47 
L.  J.  P.  72;  The  Clifton,  3  Hagg.  Adm.  117; 
The  W.  G.  Putnam,  Young  Adm.  (Nova 
Scotia)  271. 

59.  The  City  of  Seattle,  1  Alaska  471;  The 
Blackwall,  10  Wall.  (U.  S.)  1,  19  L.  ed.  870; 
The  Jefferson,  158  Fed.  358;  The  Western 
Star,  157  Fed.  489;  The  Chief,  147  Fed.  875; 
The  Flottbek,  118  Fed.  954,  55  C.  C.  A.  448; 
Ulster  Steamship  Co.  v.  Cape  Fear  Towing, 


etc.,  Co.,  94  Fed.  214,  36  C.  C.  A.  201;  The 
R.  R.  Rhodes  v.  Fay,  82  Fed.  751,  27  C.  C.  A. 
258;  The  Alamo,  75  Fed.  602,  21  C.  C.  A. 
451;  The  Elmbank,  69  Fed.  104,  16  C.  C.  A. 
164;  The  Kimberley,  40  Fed.  289;  The  In- 
diana, 22  Fed.  925 ;  The  Queen  of  the  Pacific, 
21  Fed.  459;  The  Katie  Collins,  21  Fed.  409; 
The  Egypt,  17  Fed.  359 ;  The  Mary  E.  Dana, 
17  Fed.  353,  5  Hughes  362;  The  Annie  Hen- 
derson, 15  Fed.  550;  The  Sandringham,  10 
Fed.  556,  5  Hughes  316;  The  B.  C.  Terry,  9 
Fed.  920;  The  Plymouth  Rock,  9  Fed.  413; 
Murphy  v.  The  Suliote,  5  Fed.  99,  4  Woods 
19 ;  Pent  V.  The  Ocean  Belle,  19  Fed.  Cas.  No. 
10,961. 

Neither  the  value  of  the  property  imperiled, 
nor  the  exact  quantum  of  service  performed, 

is  a  controlling  consideration  in  determining 
the  compensation  to  be  made.  The  peril, 
hardship,  fatigue,  anxiety,  and  responsibility 
encountered  by  the  salvors  in  the  particular 
case,  the  skill  and  energy  exercised  by  them, 
the  gallantry,  promptitude,  and  zeal  dis- 
played, are  all  to  be  considered,  and  the 
salvors  are  to  be  allowed  such  a  generous 
recompense  as  will  encourage  and  stimulate 
similar  services  by  others.  The  Baker,  25 
Fed.  771,  23  Blatchf.  389. 

For  other  cases  discussing  the  ingredients 
of  salvage  service  see  Hand  r.  The  Elvira,  11 
Fed.  Cas.  No.  6,015,  Gilp.  60;  The  M.  B. 
Stetson,  16  Fed.  Cas.  No.  9,363,  1  Lowell  119; 
Taylor  v.  Twenty-Five  Thousand  Dollars.  23 
Fed.  Cas.  No.  13;807,  Bee  175;  The  Waterloo. 
29  Fed.  Cas.  No.  17,257,  Blatchf.  &  H.  114; 
Western  Transji.  Co.  r.  The  Great  Western, 
29  Fed.  Cas.  No.  17.443; 

60.  Tlie  Sandringham,  10  Fed.  556,  5 
Hughes  316. 
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deviation  from  her  voyage  in  rendering  the  service,  may  also  be  an  important 
element.  The  circumstances  entitled  to  most  consideration  in  all  cases  are  the 
value  of  the  property  saved,  the  extent  of  the  labor  and  services,  and  the  degree 
of  merit  and  gallantry  in  accomplishing  the  enterprise.  The  latter,  in  an  especial 
manner,  is  looked  to  with  uncommon  favor.  ®^  Where  there  is  neither  risk  of  life 
nor  property  involved  in  a  salvage  service,  n©r  any  special  knowledge  or  ingenuity 
required  or  used  therein,  the  principal  elements  in  the  compensation  of  the  salvor 
are  the  value  of  the  labor  and  care  bestowed  upon  the  saved  property,  and  the 
degree  of  integrity  and  responsibility  involved  in  keeping  it  safely  and  duly 
accounting  for  it,  together  with  the  risk  of  success.®^  The  value  of  a  salvage 
service  performed  is  not  to  be  estimated  by  the  light  of  subsequent  events,  but 
of  the  facts  which  seemed  to  surround  it  at  the  time.^* 

(ii)  Place  of  Rendering  Services.  As  every  salvage  award  consists: 
(1)  Of  the  compensation  due  for  the  labor  and  material  actually  expended  by  the 
salvor;  and  (2)  of  the  bounty  allov/ed  for  enterprise,  risk,  and  success  in  the  service, 
this  latter  ingredient  should  be  larger  for  salvage  services  on  a  long  and  dangerous 
seaboard  than  on  other  coasts, or  rivers, or  the  Great  Lakes. 

(ill)  Character  of  Vessel  or  Person  Rendering  Service —  (a)  In 
General.  A  further  element  to  be  considered  in  determining  the  amount  of  a 
salvage  award  sometimes  exists  in  the  peculiar  character  of  the  vessel  engaged 
in  the  salvage  service.  So  also  the  peculiar  nature  of  a  vessel's  employment  is 
to  be  considered  in  determining  the  amount  of  her  award. 

(b)  Professional  Wreckers.  Salvage  services  rendered  by  professional  wreck- 
ers, who  constantly  maintain  outfits  suitable  for  the  purpose,  in  places,  such  as 
the  Florida  coast,  where  the  interests  of  commerce  require  it,  are  to  be  more 
liberally  rewarded  than  like  services  would  be  if  rendered  in  other  places,  and  by 
persons  and  vessels  pursuing  other  avocations. '^^    The  amount  awarded,  however, 


61.  The  Plymouth  Rock,  9  Fed.  413. 

62.  The  Emulous,  8  Fed.  Cas.  No.  4,480,  1 
Sumn.  207. 

63.  The  Cairnsmore,  20  Fed.  519. 

64.  The  Young  America,  20  Fed.  926. 

65.  The  Mary  E.  Dana,  17  Fed.  353,  5 
Hughes  362. 

Salvage  services  on  the  South  Atlantic 
coast  demand  specially  liberal  salvage  awards, 
on  account  of  their  peculiar  difficulties  and 
dangers,  and  the  special  necessity  for  skilled 
wreckers.  The  Taylor  Dickson,  33  Fed.  886; 
The  Fannie  Brown,  30  Fed.  215;  The  Mary 
E.  Dana,  17  Fed.  353,  5  Hughes  362;  Pent 
V.  The  Ocean  Belle,  19  Fed.  Cas.  No.  10,961. 

"Where  the  coast  is  thinly  settled,  and  lined 
with  dangerous  sand-bars,  and  frequently 
visited  by  violent  storms  and  hurricanes,  this 
fact  may  be  considered  in  ascertaining  the 
amount  of  a  salvage  award.  The  Egypt,  17 
Fed.  359. 

In  harbor  cases  where  tugs  are  abundant 

and  on  the  ground  in  time  to  give  needed 
aid,  large  awards  are  not  only  unnecessary, 
but  contrary  to  principle.  The  Priscilla,  153 
Fed.  476;  The  0.  C.  Hanchett,  76  Fed.  1003, 
22  C.  C.  A.  678. 

66.  McGinnis  v.  The  Pontiac,  16  Fed.  Cas. 
No.  8,801,  5  McLean  359,  Newb.  Adm.  130; 
Mattingly  v.  Three  Hundred  and  Fifty-Seven 
Bales  of  Cotton,  16  Fed.  Cas.  No.  9,294,  2 
Flipp.  288. 

67.  Ensign  v.  The  Peerless,  8  Fed.  Cas. 
No.  4,494. 

68.  The  City  of  Seattle,  1  Alaska  471. 
[VII,  a/i,  b,  (I)] 


For  example,  if  the  salvor  were  a  large 
steam  vessel,  and  were  compelled  to  go  into 
a  narrow  channel  to  render  the  service, 
whereby  it  was  itself  endangered,  the  service 
is  more  meritorious  than  if  it  were  rendered 
by  a  powerful  tug  built  for  the  special  pur- 
pose (The  City  of  Seattle,  1  Alaska  471); 
or,  if  the  only  vessel  available  were  a  small 
tug  or  ferryboat,  and  the  property  salved 
were  very  valuable  and  difficult  to  manage 
by  the  inadequate  power,  the  services  of  such 
small  tug  or  ferryboat  are  more  worthy  than 
if  it  had  been  a  larger  boat  with  greater 
power  ( The  City  of  Seattle,  supra ) . 

69.  Hall  V.  The  Bay  of  Naples,  44  Fed. 
90. 

70.  Peacon  v.  The  Amazon,  19  Fed.  Cas. 
No.  10,871;  Pent  v.  The  Ocean  Belle,  19  Fed. 
Cas.  No.  10,961;  Roberts  v.  The  St.  James, 
20  Fed.  Cas.  No.  11,914;  Virden  v.  The  Caro- 
line, 28  Fed.  Cas.  No.  16,956;  Walter  v.  The 
Montgomery,  29  Fed.  Cas.  No.  17,120;  The 
Glengyle  v.  Neptune  Salvage  Co.,  [1898] 
A.  C.  519,  8  Aspin.  436,  67  L.  J.  P.  D.  &  Adm. 
87,  78  L.  T.  Rep.  N.  S.  801,  14  T.  L.  R.  522. 
Compare  The  J.  F.  Farlan,  13  Fed.  Cas.  No. 
7,314,  8  Blatchf.  207  [affirming  13  Fed.  Cas. 
No.  7,313,  3  Ben.  206]  (holding  that  the  fact 
that  the  vessels  of  a  corporation  maintained 
for  wrecking  and  salvage  purposes  at  a  heavy 
expense  are  often  unemployed  is  inadmissible 
as  a  basis  of  fixing  salvage  compensation  in 
a  case  where  salvage  service  has  been  per- 
formed by  one  of  such  vessels)  ;  Sturgis  v. 
The  Joseph  Johnson,  23  Fed.  Cas.  No.  13,576, 
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is  to  be  adjusted  in  conformity  rather  with  the  claims  of  an  owner  of  property 
put  at  risk  than  with  those  of  salvors  for  personal  courage  and  heroism. 

(c)  Steam  Vessels.  It  is  the  pohcy  of  the  law  to  give  a  hberal  salvage  remuner- 
ation to  powerful  and  well  equipped  steamers  which  render  service  in  saving 
property  that  is  in  peril  at  sea;  but  the  true  character  of  the  individual  service 
must  be  looked  at  under  the  circumstances  of  each  particular  case.'^^  Thus, 
owing  to  its  comparative  independence  of  the  winds  and  currents,  a  steam  tug 
may  perform  a  salvage  service  with  comparative  safety  to  herself,  and  therefore 
the  matter  of  risk  to  herself  and  crew  is  to  be  estimated  accordingly,  in  fixing  the 
value  of  such  service."^* 

(d)  Public  Vessels.  As  the  officers  and  crews  of  public  vessels  risk  no  prop- 
erty, and  their  time  is  paid  for  by  the  public,  they  are  paid  a  less  rate  of  compen- 
sation for  salvage  services  than  would  be  allowed  to  other  persons  for  like  services. '^^ 

(e)  Vessels  Associated  in  Voyage.  Where  the  salving  and  salved  ships  are 
associated  in  a  voyage  in  a  common  interest,  a  lesser  amount  of  salvage  is  awarded 
than  where  the  ships  are  wholly  independent  of  each  other  and  the  salvage 
accidental.'^ 

(iv)  Number  of  Salvors.  In  fixing  the  total  award,  the  number  of  salvors 
necessary  to  perform  the  services' may  be  considered, but  not  the  number  actu- 


19  How.  Pr.  (N.  Y.)  229  (holding  that  the 
value  of  a  tug  which  is  constructed  and  main- 
tained for  the  purpose  of  rendering  aid  to 
vessels  in  distress  is  not  a  controlling  ele- 
ment in  determining  the  amount  of  a  salvage 
award,  where  she  was  not  sent  for  because 
of  her  great  power  or  special  adaptation  for 
the  purpose  required,  but  where,  in  the  usual 
course  of  her  business,  she  offered  her  serv- 
ices to  a  disabled  vessel,  which  might  have 
been  equally  well  served  by  other  vessels  of 
less  power)  ;  Sturgis  v.  The  Vickery,  23  Fed. 
Cas.  No.  13,577a  (holding  that  services  ren- 
dered by  tugs  which  are  maintained  for  the 
purpose  of  aiding  vessels  in  distress  as.  a 
business  and  for  profit  are  not  to  be  regarded 
as  entitled  to  the  same  high  moral  merit 
with  those  rendered  by  a  vessel  which  goes 
out  of  her  course  of  business  on  a  call  of 
humanity,  and  on  an  emergency,  to  give  re- 
lief, primarily  from  motives  of  benevolence; 
and  the  reward  is  not  to  be  measured  on 
the  principle  of  salvage,  but  rather  on  that 
of  a  quantum  mei^uit,  giving  a  reasonable  con- 
sideration for  the  benefits  realized,  measured 
by  the  circumstances  of  risk  and  labor  at- 
tending the  transaction. 

71.  The  Birdie,  3  Fed.  Cas.  No.  1,432,  7 
Blatchf.  238. 

72.  Atlas  Steamship  Co.  v.  The  Colon,  4: 
Fed.  469,  18  Blatchf.  277;  Ehrman  v.  The 
Swiftsure,  4  Fed.  463,  5  Hughes  228  (where 
it  was  held  that  where  service  is  rendered 
by  a  steamer  in  the  course  of  its  regular 
pursuit  in  towing  and  relieving  a  vessel  under 
circumstances  of  no  unusual  danger,  and 
without  the  exercise  of  unusual  activity,  en- 
terprise, or  heroism,  the  allowance  should  be 
sufficiently  liberal  to  make  everyone  con- 
cerned eager  to  perform  the  service  with 
promptness  and  energy,  and  also  to  encourage 
the  maintenance  of  steam  vessels  sufficiently 
powerful  to  make  the  assistance  effective;  but 
it  should  not  be  so  large  and  so  out  of  pro- 
portion to  the  services  actually  rendered  as  to 

[48] 


cause  vessels,  in  situations  in  which  it  was 
expedient  that  they  should  quickly  accept 
such  assistance,  to  hesitate  or  decline  to  ra- 
ceive  it  because  of  its  ruinous  cost)  ;  The 
Huntsville,  12  Fed.  Cas.  No.  6,916;  The  Mary 
Anne,  11  L.  T.  Rep.  N.  S.  85;  The  London 
Merchant,  3  Hagg.  Adm.  394;  The  Earl 
Grey,  3  Hagg.  Adm.  363;  The  Raikes,  1 
Hagg.  Adm.  246;  The  General  Palmer,  5 
Notes  of  Cas.  159  note;  The  Medora,  5  Notes 
of  Cas.  156;  The  Kingalock,  1  Spinks  263, 
26  Eng.  L.  &  Eq.  596;  The  Santipore,  1 
Spinks  231;  The  Martin  Luther,  Swab.  287;, 
The  Spirit- of  the  Age,  Swab.  286. 

The  capability  of  steamers  to  perform  serv- 
ices with  greater  rapidity  and  certainty  en- 
titles them  as  salvors-  to  a  higher  scale  of 
reward.  The  Otto  Hermann,  33  L.  J.  Adm. 
189.  See  also  The  Palmyra,  1  Aspin.  182, 
25  L.  T.  Rep.  N.  S.  884. 

Services  rendered  by  steam  vessel  to  steam 
vessel. —  The  fact  that  salvage  services  were 
rendered  by  a  steam  vessel  to  a  steam  vessel 
is  a  ground  for  larger  compensation  than 
if  both  had  been  sailing  vessels.  The  Hunts- 
ville, 12  Fed.  Cas.  No.  6,916. 

Where  a  steamer  is  offered  salvors  free  of 
charge,  they  cannot  found  a  claim  for  in- 
creased compensation  on  its  acceptance  and 
use.  The  Ida  L.  Howard,  12  Fed.  Cas.  No. 
6,999,  1  Lowell  2. 

73.  Atlas  Steamship  Co.  i*.  The  Colon,  4 
Fed.  469,  18  Blatchf.  277. 

74.  The  Allegiance,  1  Fed.  Cas.  No.  207,  6 
Sawy.  68. 

75.  The  Mulhouse,  17  Fed.  Cas.  No.  9.910. 

76.  The  Trelawney,  4  C.  Rob.  223. 
Where  vessels  sail  as  consorts,  under  an 

agreement  to  render  each  other  assistance, 
salvage  will  not  be  given  for  services  ren- 
dered by  one  to  the  other.  The  Zephyr,  2 
Hagg.  Adm.  43.  And  see  The  Margaret.  2 
Hagg.  Adm.  48  note. 

77.  The  JMt.  Washiniiton,  17  Fed.  Cas.  No. 
9,887. 
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ally  employed. '^^  In  no  case  will  the  employment  of  an  unnecessary  number  of 
salvors  by  the  person  to  whom  the  salvage  service  is  intrusted  increase  the  total 
award. '^^ 

(v)  Yalve  of  Property  Saved.  Although  salvage  compensation  is  not 
awarded  by  any  fixed  rate  of  commission  on  the  value  of  the  property  saved, yet 
such  value  is  an  element  to  be  taken  into  account  when  making  up  a  salvage 
award. The  quantum  of  remuneration  must  not,  however,  be  raised  by  a  con- 
sideration of  value  to  an  amount  altogether  out  of  proportion  to  the  services 
actually  rendered. In  other  words,  the  court  will  award  a  smaller  proportion 
where  the  value  of  the  property  is  great,  and  a  higher  proportion  where  the  value 
is  small;  ^  and  for  this  reason,  that  in  property  of  small  value  a  small  proportion 
would  not  hold  out  a  sufficient  consideration,  whereas  in  cases  of  considerable 
value  a  smaller  proportion  would  afford  no  inadequate  compensation.^^  The 
value  of  property  lost  will  also  be  taken  into  consideration;  a  larger  proportion 
will  be  awarded  where  all  the  property  is  saved,  and  a  smaller  one  where  more  or 
less  of  it  is  lost.^^ 

(vi)  Value  of  Salving  Vessel.  In  all  cases  the  value  of  the  salving 
vessel  is  to  be  regarded  ;^^  but,  since  the  passage  of  the  Harter  Act/^  the  value 


78.  The  Mt.  Washington,  17  Fed.  Cas.  No. 
9,887;  Sanderson  v.  The  Ann  Johnson,  21 
Fed.  Cas.  No.  12,297a.  But  see  The  D.  M. 
IJall  V.  The  John  Land,  7  Fed.  Cas.  No.  3,939. 

79.  The  Albus,  1  Fed.  Cas.  No.  148;  The 
Ashburton,  2  Fed.  Cas.  No.  575;  The  Crown, 
6  Fed.  Cas.  No.  3,450;  Sanderson  f.  The 
Ann  Johnson,  21  Fed.  Cas.  No.  12,297a;  The 
Blenden-Hall,  1  Dods.  414. 

80.  The  Gambetta,  74  Fed.  259,  20  C.  C.  A. 
417;  The  Rita,  62  Fed.  761,  10  C.  C.  A.  629; 
The  Neto,  15  Fed.  819;  Anderson  f.  The 
Edam,  13  Fed.  135 ;  Pent  V.  The  Ocean  Belle, 
19  Fed.  Cas.  No.  10,961;  The  Salacia,  2  Hagg. 
Adm.  262.  See  The  Egypt,  17  Fed.  359, 
where  it  is  said :  "  The  courts  ascertain 
the  value  of  the  property  saved,  and  grant 
such  a  sum  in  reward  as  they  deem  proper ; 
and,  although  the  ancient  rule  as  to  the 
value  of  the  property  forming  the  basis  of 
the  award  has  been  somewhat  relaxed  in 
modern  times,  they  still  adhere  in  general 
to  the  rule  of  measuring  the  amount  of  their 
rewards  by  some  proportion  of  the  aggregate 
value  of  the  property  saved." 

81.  The  Indiana,  22  Fed.  925;  The  Cairns- 
more,  20  Fed.  519;  The  Neto,  15  Fed.  819; 
Anderson  v.  The  Edam,  13  Fed.  135;  Hand 
V.  The  Elvira,  11  Fed.  Cas.  No.  6,015,  Gilp. 
60 ;  The  Amerique,  L.  R.  6  P.  C.  468,  2  Aspin. 
460,  31  L.  T.  Rep.  N.  S.  854,  23  Wkly.  Rep. 
488;  The  Werra,  12  P.  D.  52,  6  Aspin.  115, 
56  L.  J.  P.  D,  &  Adm.  53,  56  L.  T.  Rep. 
N.  S.  580,  35  Wkly.  Rep.  552;  The  William 
Beckford,  3  C.  Rob.  356;  The  Aquila,  1 
C.  Rob.  37;  The  Industry,  3  Hagg.  Adm.  203; 
The  Hector,  3  Hagg.  Adm.  90;  Papayanni  v. 
Hocquard,  4  Moore  P.  C.  N.  S.  104,  16  Eng. 
Reprint  252. 

Salvage  varies  according  to  the  descrip- 
tion and  value  of  articles  saved. —  On  plate, 
jewels,  and  money  it  is  the  least,  and  on  other 
articles  according  to  circumstances.  Warder 
V.  La  Belle  Creole,  29  Fed.  Cas.  No.  17,165, 
1  Pet.  Adm.  31. 

When  the  danger  is  not  immediate  and  the 
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situation  of  the  saved  vessel  is  such  that 
other  assistance  might  probably  have  been 
rendered  if  that  of  the  actual  salvors  had  not 
been  accepted,  the  value  of  property  saved 
is  not  a  very  important  element  in  awarding 
salvage.    Bowley  v.  Goddard,  3  Fed.  Cas.  No. 

I,  736,  1  Lowell  154. 

82.  Pope  V.  The  Sapphire,  19  Fed.  Cas.  No. 

II,  276;  The  Amerique,  L.  R.  6  P.  C.  468,  2 
Aspin.  460,  31  L.  T.  Rep.  N.  S.  854,  23  Wkly. 
Rep.  488 ;  The  United  Kingdom  v.-  The  Syrian, 
14  L.  T.  Rep.  N.  S.  833. 

However  great  the  value,  the  salvage  is  to 
be  simply  an  adequate  remuneration.  The 
Philah,  19  Fed.  Cas.  No.  11,091a. 

83.  Robertson  v.  The  Wellington,  52  Fed. 
60o;  Bell  v.  The  Ann,  3  Fed.  Cas.  No.  1,245, 
2  Pet.  Adm.  278;  The  Philah,  19  Fed.  Cas. 
No.  11,091a;  Smith  v.  The  Joseph  Stewart, 
22  Fed.  Cas.  No.  13,070,  Crabbe  218;  Tyson 
V.  Prior,  24  Fed.  Cas.  No.  14,319,  1  Gall.  133; 
The  Blenden-Hall,  1  Dods.  414;  The  Salacia, 
2  Hagg.  Adm.  262 ;  The  James  Dixon,  2  L.  T. 
Rep.  N.  S.  696. 

The  exact  value  of  property  saved,  where 
large,  is  but  a  minor  element  in  computing 
salvage,  and,  as  it  increases,  the  rate  per 
cent  given  is  rapidly  reduced.  The  Gambetta, 
74  Fed.  259,  20  C.  C.  A.  417;  The  Rita,  62 
Fed.  761,  10  C.  C.  A.  629;  Compagnie  Com- 
merciale  de  Transport  a  Vapeur  Francaise  v. 
Charente  Steamship  Co.,  60  Fed.  921,  9 
C.  C.  A.  292;  The  Philah,  19  Fed.  Cas.  No. 
11,091a. 

84.  The  Neto,  15  Fed.  819;  The  Blenden- 
Hall,  1  Dods.  414. 

85.  The  Kimberley,  40  Fed.  289 ;  The  Isaac 
Allerton,  13  Fed.  Cas.  No.  7,088;  The  Philah, 
19  Fed.  Cas.  No.  11,091a. 

86.  The  Ereza,  124  Fed.  659;  Robertson 
V.  The  Wellington,  52  Fed.  605;  The  Otto 
Hermann,  33  L.  J.  Adm.  189. 

87.  27  U.  S.  St.  at  L.  445,  c.  105  [U.  S. 
Comp.  St.  (1901)  p.  2946].  The  third  sec-" 
tion  of  this  statute  provides  that  if  a  ves- 
sel shall  be  seawoi  thy  and  properly  manned. 
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of  the  cargo  and  freight  of  the  salvor  is  to  be  excluded  from  consideration  in 
making  up  the  award. 

(vii)  Danger  to  Saved  Property.  In  every  case  of  a  claim  for  salvage, 
the  most  important  element  to  be  considered  in  fixing  the  amount  to  be  allowed 
is  the  condition  and  situation  of  the  property  in  regard  to  its  exposure  to  peril 
or  .danger  of  loss  or  destruction ;  and,  other  things  being  equal,  the  total  award 
should  vary  with  the  extent  of  this  danger.  In  estimating  the  degree  of  danger, 
the  presence  or  absence  of  other  assistance  is  an  important  element  to  be  taken 
into  consideration.^^  Salvage  compensation  should  not  be  increased  because  of 
subsequent  storms  or  other  contingent  events  which  might  have  increased  the 
peril,  or  even  occasioned  a  total  loss;  and  they  can  only  enter  as  ingredients  in 
the  case,  when  they  were  foreseen  at  the  time,  for  the  purpose  of  showing  the 
promptitude  of  the  assistance,  and  the  activity  and  sound  judgment  with  which 
the  business  was  conducted. 

(viii)  Efficiency  and  Hazardous  Character  of  Services.  In  esti- 
mating the  value  of  salvage  services,  circumstances,  among  others,  to  be  consid- 
ered by  the  court  are  the  mode  in  which  the  services  of  the  salvors  were  applied, 
and  the  risk  incurred  by  the  salvors  in  rendering  those  services. Where  the 
need  of  salvage  service  is  imminent,  and  the  salvors  are  prompt  and  effective  in 
giving  their  best  efforts,  a  liberal  reward  should  be  made.^*  While  risk  to  salvors 
is  not  a  necessary  element  in  salvage,  it  is  a  circumstance  to  be  considered  as 
enhancing  their  reward. Where  such  risk  or  danger  has  been  incurred  in  saving 
property  from  destruction,  it  will  place  the  salvors  in  a  higher  position  of  m-^^rit, 
and  entitle  them  to  a  more  liberal  compensation  than  would  otherwise  be  accoided 
to  them.^^    In  determining  the  effect  on  the  amount  of  salvage  of  risk  incurred 


equipped,  and  supplied,  at  the  beginning  of 
the  voyage,  she  shall  not  be  liable  to  the 
cargo  for  losses  arising  from  saving  or  at- 
tempting to  save  life  or  property  at  sea, 
or  from  any  deviation  in  rendering  such 
service. 

88.  The  Ereza,  124  Fed.  659;  The  Alaska, 
75  Fed.  430;  The  Florence,  65  Fed.  248 
[affirmed  in  71  Fed.  527,  18  C.  C.  A.  240] ; 
The  Chinese  Prince,  61  Fed.  697. 

89.  The  J.  Emory  Owen,  128  Fed.  996; 
The  Kristrel,  14  Fed.  Cas.  No.  7,935;  The 
Mount  Washington,  17  Fed.  Cas.  No.  9,887; 
The  Chetah,  L.  R.  2  P.  C.  205,  38  L.  J.  Adm. 
1,  19  L.  T.  Rep.  N.  S.  621,  5  Moore  P.  C. 
N.  S.  278,  17  Wkly.  Rep.  233,  16  Eng.  Re- 
print 520;  The  United  Kingdom  v.  The 
Syrian,  14  L.  T.  Rep.  N.  S.  833. 

The  question  whether  a  grounded  vessel 
could  have  gotten  off  without  assistance  is 
important  as  tending  to  show  the  degree  of 
peril  she  was  in,  and  the  proper  amount  to 
be  awarded  as  salvage.  The  Ella  Hand,  8 
Fed.  Cas.  No.  4,369. 

90.  The  Mount  Washington,  17  Fed.  Cas. 
No.  9,887;  The  Salacia,  2  Hagg.  Adm.  262. 

91.  The  Boyne,  98  Fed.  444;  The  Roman 
Prince,  88  Fed.  336;  The  Monticello,  81  Fed. 
211;  The  0.  C.  Hanchett,  76  Fed.  1003,  22 
C.  C.  A.  678;  The  Bay  of  Naples,  44  Fed.  90; 
The  Indiana,  22  Fed.  925;  The  Werra,  12 
P.  D.  52,  6  Aspin.  115,  56  L.  J.  P.  D.  &  Adm. 
53,  56  L.  T.  Rep.  N.  S.  580,  35  Wkly.  Rep. 
552. 

92.  The  Birdie,  3  Fed.  Cas.  No.  1,432,  7 
Blatchf.  238;  The  Emulous,  8  Fed.  Cas.  No. 
4,480,  1  Sumn.  207;  The  Saragossa,  21  Fed. 
Cas.  No.  12,335,  1  Ben.  553. 


93.  The  Chetah,  L.  R.  2  P.  C.  205,  38  L.  J. 
Adm.  1,  19  L.  T.  Rep.  N.  S.  621,  5  Moore 
P.  C.  N.  S.  278,  17  Wkly.  Rep.  233,  16  Eng. 
Reprint  520. 

94.  The  J.  Emory  Owen,  128  Fed.  996; 
Merritt  v.  The  St.  Paul,  82  Fed.  104;  The 
Isaac  Allerton,  13  Fed.  Cas.  No.  7,088;  The 
John  &  Albert,  13  Fed.  Cas.  No.  7,333;  Rob- 
erts V.  The  St.  James,  20  Fed.  Cas.  No.  11,914. 

Salvors  who  adopt  a  liberal  course  of  con- 
duct toward  a  vessel  in  distress,  tendering 
their  services  promptly  and  without  stipula- 
tions or  conditions,  and  acting  gallantly  and 
with  alacrity,  are  entitled  to  a  more  liberal 
reward  than  those  who  either  wait  to  be 
called  upon  for  assistance,  or  refuse  to  render 
it  unless  the  vessel  is  placed  in  their  charge 
as  security  for  compensation.  The  Howard, 
12  Fed.  Cas.  No.  6,752a. 

Extraordinary  energy  of  a  salvor  should  in- 
crease the  amount  awarded.  The  D.  M.  Hall 
V.  The  John  Land,  7  Fed.  Cas.  No.  3,939. 

Want  of  skill  or  energy  on  the  part  of 
salvors  will  reduce  the  amount  of  salvage  to 
be  awarded.  The  Katie  Collins,  21  Fed.  409; 
The  Marathon,  16  Fed.  Cas.  No.  9,058. 

95.  The  Connemara,  108  U.  S.  352,  2  S.  Ct. 
754,  27  L.  ed.  751;  The  Fannie  Brown,  30 
Fed.  215;  The  Sandringham,  10  Fed.  556,  5 
Hughes  316;  Roberts  r.  The  St.  James,  20 
Fed.  Cas.  No.  11,914;  Spencer  v.  The  Charles 
Avery,  22  Fed.  Cas.  No.  13,232,  1  Bond  117; 
The  Alphonso,  30  Fed.  Cas.  No.  17.749.  1 
Curt.  376;  The  Pericles,  Brown  &  L.  80. 

Risk  to  life  is  entitled  to  the  greatest  con- 
sideration. The  Otto  Hermann,  33  L.  J.  Adm. 
189. 

96.  The  Thornley,  98  Fed.  735,  39  C.  C.  A. 
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the  fact  that  a  hfe-saving  crew  was  in  close  proximity,  and  ready  to  effect  a  rescue 
in  case  of  accident,  is  to  be  taken  into  consideration  as  affecting  the  degree  of 
merit  in  facing  the  danger. 

(ix)  Duration  of  Services.  The  duration  of  the  services  is  not,  except 
in  peculiar  and  extraordinary  instances,  a  prominent  element  in  decreeing  salvage 
compensation.^^  In  some  cases,  however,  especially  where  the  salvage  service  is 
rendered  by  a  steam  vessel,  the  shortness  of  the  duration  of  such  service  is  con- 
sidered an  element  of  meritoriousness.^  The  time  occupied  in  endeavoring  to 
render  unsuccessful  salvage  services  will  be  taken  into  consideration  in  awarding 
compensation  for  subsequent  successful  services,  if  it  appears  that  the  original 
services  were  rendered  at  the  request  of  defendants.^ 

(x)  Saving  of  Life.  When  the  saving  of  life  is  connected  with  the  saving 
of  property,  the  court  may  consider  it  in  fixing  the  amount  of  salvage.^ 

(xi)  Risk  of  Inflicting  Loss  on  Others.  When  a  vessel  has  gone 
adrift  through  negligence,  and  is  drifting  toward  other  vessels,  which  she  is  likely 
to  injure,  the  saving  of  her  owners  from  liability  to  pay  any  such  damage  as  was 
likely  to  arise,  and  which  the  owners  would  be  called  on  to  pay,  should  be  taken 
into  account  in  determining  the  amount  of  a  salvage  award.* 

(xii)  Damages  to  and  Expenses  Incurred  by  Salvor  —  (a)  In 
General.  Where,  in  rendering  salvage  services,  a  vessel  has  sustained  actual 
damage  and  loss  which  is  capable  of  being  accurately  ascertained,  evidence  of  the 
amount  thereof  is  admissible  on  behalf  of  the  salvors,^  and  the  court  should, 
where  there  is  a  fund  sufficient  for  the  purpose  without  depriving  the  owner  of 
the  benefit  of  the  salvage,  award  to  the  salvors  the  amount  of  such  loss  and  damage 
in  addition  to  the  salvage  reward.^    Remote  and  consequential  damages,  having 


248;  The  John  &  Albert,  13  Fed.  Cas.  No. 
7,333;  Spencer  v.  The  Charles  Avery,  22  Fed. 
Cas.  No.  13,232,  1  Bond  117;  Arnold  v. 
Cowie,  L.  R.  3  P.  C.  589,  1  Aspin.  31,  24 
L.  T.  Eep.  N.  S.  499;  Carmicliael  v.  Brodie, 
L.  R.  1  P.  C.  454,  4  Moore  P.  C.  N.  S.  374, 
16  Eng.  Reprint  358;  The  Otto  Hermann,  33 
L.  J.  Adm.  189. 

Where  the  amount  of  personal  risk  and 
labor  was  not  great,  it  is  not  sufficient  to 
justify  a  large  allowance  of  salvage.  Blagg 
V.  The  E.  M.  Bicknell,  3  Fed.  Cas.  No.  1,476, 
1  Bond  270;  McGinnis  v.  The  Pontiac,  16 
Fed.  Cas.  No.  8,801,  5  McLean  359,  Newb. 
Adm.  130;  The  Otto  Hermann,  33  L.  J.  Adm. 
189. 

97.  The  Haxbv  v.  Merritt's  Wrecking  Or- 
ganization, 83  Fed.  715,  28  C.  C.  A.  33. 

98.  The  B.  C.  Terry,  9  Fed.  920;  Sonder- 
burg  V.  Ocean  Tow-Boat  Co.,  22  Fed.  Cas.  No. 
13,175,  3  Woods  146. 

99.  The  Otto  Hermann,  33  L.  J.  Adm.  189; 
The  Northumberland  v.  The  Andalusia,  12 
L.  T.  Rep.  N.  S.  584. 

1.  The  United  Kingdom  The  Syrian,  14 
L.  T.  Rep.  N.  S.  833. 

2.  The  Avenir,  Ir.  R.  2  Eq.  111. 

3.  The  Edith  L.  Allen,  139  Fed.  888;  The 
Plymouth  Rock,  9  Fed.  413;  The  Emblem,  8 
Fed.  Cas.  No.  4,434,  2  Ware  68;  Lamar  v. 
Penelope,  14  Fed.  Cas.  No.  8,007 ;  The  Ardin- 
caple,  3  Hagg.  Adm.  151;  The  Aid,  1  Hagg. 
Adm.  84 ;  The  Thomas  Fielden,  32  L.  J.  Adm. 
61. 

4.  Stebbins  v.  Five  Mud-Scows,  50  Fed. 
227. 

5.  Bird  v.  Gibb.  8  App.  Cas.  559,  5  Aspin. 
156,  52  L.  J.  P.  C,  57,  49  L,  T.  Rep.  N.  S. 
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414;  The  City  of  Chester,  9  P.  D.  182,  5 
Aspin.  311,  53  L.  J.  Adm.  90,  51  L.  T.  Rep. 
N.  S.  485,  33  Wkly.  Rep.  104;  The  Sunniside, 
8  P.  D.  137,  5  Aspin.  140,  52  L.  J.  P.  D.  & 
Adm.  76,  49  L.  T.  Rep.  N.  S.  401,  31  Wkly. 
Rep.  859. 

6.  The  Benison,  36  Fed.  793;  The  Alaska, 
23  Fed.  597;  Bird  v.  Gibb,  8  App.  Cas.  559, 
5  Aspin.  156,  52  L.  J.  P.  C.  57,  49  L.  T.  Rep. 
N.  S.  414;  The  City  of  Chester,  9  P.  D.  182, 
5  Aspin.  311,  53  L.  J.  Adm.  90,  51  L.  T.  Rep. 
N.  S.  485,  33  Wkly.  Rep.  104;  The  Sunniside, 
8  P.  D.  137,  5  Aspin.  140,  52  L.  J.  P.  D.  & 
Adm.  76,  49' L.  T.  Rep.  N.  S.  401,  31  Wkly. 
Rep.  859;  The  Mud  Hopper,  4  Aspin.  403,  40 
L.  T.  Rep.  N.  S.  462;  The  Martha,  3  Hagg. 
Adm.  434;  The  Otto  Hermann,  33  L.  J.  Adm. 
189.  See  also  Stephens  v.  Bales  of  Cotton, 
22  Fed.  Cas.  No.  13,366,  Bee  170.  But  see 
Gonzales  V.  U.  S.,  42  Ct.  CI.  299,  holding 
that  no  allowance  can  be  made  to  the  claim- 
ants for  injuries  to  their  vessel,  as  the  loss 
sustained  by  them  in  rescuing  the  property 
was  one  of  the  risks  they  ran  and  for  which 
they  seek  indemnification  for  the  sacrifices 
they  made. 

If  the  salving  vessel,  in  trying  to  save  a 
stranded  vessel  by  its  own  motive  power,  is 
lost  or  injured  by  the  movement,  it  is  one 
of  the  necessities  of  the  service,  and  is  a  risk 
assumed  as  such  (The  Virginia,  28  Fed.  Cas. 
No.  16,957,  3  Biss.  48)  ;  but  where  a  steamer 
stranded  employs  another  and  smaller  one  to 
assist  in  getting  her  off,  but  herself  supplies 
a  part  of  the  necessary  motive  power,  and 
directs  the  movements,  the  smaller  one  does 
not  run  the  risks  of  salvage  service,  and 
where  she  is  wrecked  in  the  maneuver,  which 
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no  logical  or  legal  connection  with  the  transaction  upon  which  the  claim  for  salvage 
is  founded,  cannot  be  recovered. The  losses  should  be  ascertained  with  precision 
where  practicable,  but  in  that  case  the  salvage  remuneration  added  thereto  should 
be  fixed  on  a  more  moderate  scale  than  where  the  losses  cannot  be  fixed  with 
precision.^  In  some  cases  the  actual  damage  or  loss  may  be  immaterial,  as  for 
instance  if  it  clearly  exceeds  the  recognized  limits  of  salvage  award.''  In  other 
cases  it  may  be  difficult,  if  not  impossible,  to  ascertain  exactly  the  amount  of 
such  loss,  and  in  such  cases  the  amount  of  salvage  must  be  assessed,  in  a  general 
manner,  upon  so  liberal  a  scale  as  to  cover  the  loss,  and  to  afford  also  an  adequate 
reward  for  the  services  rendered/'^ 

(b)  Loss  of  Time  and  Earnings.  In  determining  the  amount  of  salvage  to 
which  a  vessel  is  entitled,  the  time  and  expense  incurred  in  reaching  the  salved 
vessel,"  the  time  lost  during  the  actual  rendition  of  the  services, and  also  time 
subsequently  lost,  which  may  properly  be  considered  as  a  proximate  result  of  the 
services, ^""^  should  all  be  taken  into  account.  So  where  a  vessel  is  actually  taken 
off  a  lucrative  employment  in  order  to  render  a  salvage  service,  such  fact  forms 
an  essential  ingredient  in  the  estimate  of  the  salvage  award. Evidence  of  loss 
of  profits  is  not  to  be  taken  in  ordinary  cases  as  a  fixed  figure  always  to  be  allowed 
as  in  the  nature  of  damages.  It  is  only  to  be  regarded  as  an  element  for  consid- 
eration in  estimating  the  amount  of  the  salvage  reward. 

(c)  Increased  Risk  Incurred  by  Deviation.  In  estimating  salvage  reward  to 
the  owners  of  the  salving  vessel,  the  circumstances  that  the  salving  vessel  devi- 
ating from  her  course  might  have  vitiated  the  insurance,  and  the  possibility  of 
being  answerable  to  the  owners  of  the  cargo  for  such  deviation,  are  elements  to 
be  taken  into  consideration.^® 

2.  Methods  of  Compensation  —  a.  In  General.  There  are  three  methods  of 
compensation  for  salvage  services.  They  are:  (1)  By  a  share  of  the  salvage  in 
cases  where  the  services  are  voluntarily  rendered,  and  there  is  no  express  con- 
tract; (2)  by  the  payment  of  an  agreed  compensation  in  case  of  success  only; 


results  in  saving  the  stranded  steamer,  the 
latter  is  liable  both  for  her  loss  and  for 
services  rendered  ( The  Virginia,  supra ) . 

Presumptions  and  burden  of  proof  as  to  dam- 
age sustained. —  Where  the  salvors'  vessel  is 
injured  or  lost  while  engaged  in  the  salvage 
service,  the  presumption  is  that  the  injury 
or  loss  was  caused  by  the  necessities  of  the 
service,  and  the  burden  of  proof  is  on  the 
parties  alleging  that  the  loss  was  caused  by 
the  default  of  the  salvors.  The  Baku  Stand- 
ard V.  The  Angele,  [1901]  A.  C.  549,  9 
Aspin.  197,  70  L.  J.  P.  C.  98,  84  L.  T.  Rep. 
N.  S.  788,  17  T.  L.  R.  584;  The  Thomas  Blyth, 
Lush.  16. 

7.  The  Ereza,  124  Fed.  659;  Winso  v.  The 
Cornelius  Grinnell,  30  Fed.  Cas.  No.  17,883; 
The  Saragossa,  21  Fed.  Cas.  No.  12,335,  1 
Ben.  553. 

8.  Bird  v.  Gibb,  8  App.  Cas.  559,  5  Aspin. 
156,  52  L.  J.  P.  C.  57,  49  L.  T.  Rep.  N.  S. 
414. 

9.  Bird  v.  Gibb,  8  App.  Cas.  559,  5  Aspin. 
156,  52  L.  J.  P.  C.  57,  49  L.  T.  Rep.  N.  S. 
414. 

10.  The  Baku  Standard  v.  The  Angele, 
[1901]  A.  C.  549,  9  Aspin.  197,  70  L.  J.  P.  C. 
98,  84  L.  T.  Rep.  N.  S.  788,  17  T.  L.  R.  584; 
Bird  V.  Gibb,  8  App.  Cas.  559,  5  Aspin.  156,  52 
L.  J.  P.  C.  57,  49  L.  T.  Rep.  N.  S.  414;  The 
Martha,  3  Hagg.  Adm.  434.  See  also  Hatt- 
rick  V.  The  Spanish  Bark,  11  Fed.  Cas.  No. 
6,218a;  Gonzales  v.  U.  S.,  42  Ct.  CI.  299. 


11.  The  Pelican,  158  Fed.  183;  The  Graces, 
2  W.  Rob.  294. 

12.  The  Pelican,  158  Fed.  183.  And  see 
supra,  VII,  A,  1,  b,  (ix), 

13.  The  Pelican,  158  Fed.  183. 

Time  lost  by  the  salvor  vessel  while  under- 
going repairs  may  be  considered  in  determin- 
ing the  amount  of  salvage.  Gonzales  v.  U.  S., 
42  Ct.  CI.  299. 

14.  The  Salacia,  2  Hagg.  Adm.  262;  The 
Louisa,  6  Notes  of  Cas.  531,  3  W.  Rob.  99. 
See  also  The  Nicolai  Heinrich,  IT  Jur. 
329. 

Where,  however,  she  is  not  so  engaged  at 
the  time,  the  award  of  the  court  will  not  be 
influenced  by  the  consideration  of  tlie  earn- 
ings she  might  have  gained  during  her  de- 
tention in  the  salvage  service.  The  Louisa,  6 
Notes  of  Cas.  531,  3  W.  Rob.  99. 

15.  The  Sunniside,  8  P.  D.  137,  5  Aspin. 
140,  52  L.  J.  P.  D.  &  Adm.  76,  49  L.  T.  Rep. 
N.  S.  401,  31  Wkly.  Rep.  859. 

16.  The  Pelican,  158  Fed.  183;  Markham 
V.  Simpson,  22  Fed.  743;  Warder  v.  La  Belle 
Creole,  29  Fed.  Cas.  No.  17,165,  1  Pet.  Adm. 
31;  Carmichael  r.  Brodie.  L.  R.  1  P.  C.  454, 
4  Moore  P.  C.  N.  S.  374,  16  Eng.  Reprint  358. 
See  Blagg  r.  The  E.  M.  Bickiioll,  3  Fed.  Cas. 
No.  1,476,  1  Bond  270,  holding  that  the 
actual  forfeiture  of  insurance  by  a  deviation 
for  the  purpose  of  rendering  a  salvage  service 
will  be  considered  in  fixing  the  amount  of 
salvage  to  be  awarded,  but  the  mere  possi- 
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and  (3)  by  the  payment  at  all  events  of  an  agreed  compensation,  or  a  quantum 
meruit,  under  a  contract  to  that  effect.  The  third  is  the  common  and  customary 
method  upon  the  Great  Lakes. 

b.  Contraets  as  to  Compensation,  (i)  Authority  to  Make  Contracts. 
Salvors  are  entitled  to  the  judgment  of  the  court  as  to  the  amount  of  their  remu- 
neration, and  are  not  under  any  obhgation  to  negotiate. It  is  well  settled,  how- 
ever, that  the  master  of  a  vessel  in  distress  may,  without  special  authority, bind 
the  owner  by  a  salvage  agreement;  but  he  cannot,  without  special  authority, 
create  a  lien  on  the  vessel  therefor,  where  the  owner  can  be  consulted,  and  the 
necessity  for  aid  is  not  so  pressing  as  to  require  immediate  action. So  also  the 
master  of  the  salving  vessel  may  bind  his  own  interest  and  that  of  his  employers 
by  an  agreement  with  the  master  of  the  vessel  saved  as  to  the  quantum  of  salvage 
to  be  paid ;  but  such  an  agreement  will  not  be  conclusive  upon  the  crew,  if  made 
without  their  sanction  and  concurrence.^^  There  are  two  circumstances  neces- 
sary in  order  to  make  an  agreement  binding  on  an  owner:  (1)  The  contract  must 
be  made  under  a  necessity;  (2)  it  must  be  made  for  his  benefit.^* 

(ii)  Validity.  The  burden  of  proving  the  existence  of  a  contract  in  a 
salvage  action  is  on  those  who  rely  upon  it.^^  After  such  a  contract  is  proved,  it 
is  held  prima  facie  valid,  and  the  burden  is  on  defendant  to  show  fraud,  or  com- 
pulsion, or  other  circumstances  which  would  render  its  enforcement  inequitable.^^ 
Where  such  contracts  are  fairly  made,  no  advantage  being  taken  of  ignorance  or 
distress,  they  are  readily  upheld  by  the  court s.^^    But  they  will  be  set  aside  where 


bility  that  a  deviation  might  have  forfeited 
the  insurance  will  not  be  considered. 

17.  The  Elfrida,  172  U.  S.  186,  19  S.  Ct. 
146,  43  L.  ed.  413;  Elphicke  v.  White  Line 
Towing  Co.,  106  Fed.  945,  46  C.  C.  A.  56. 

18.  The  Tritonia,  5  Notes  of  Cas.  110,  2 
W.  Rob.  522. 

19.  New  York,  etc..  Mail  Steamship  Co.  v. 
The  G.  W.  Jones,  48  Fed.  925. 

20.  The  Sir  William  Armstrong,  53  Fed. 
145;  Eads  V.  The  H.  D.  Bacon,  8  Fed.  Cas. 
No.  4,232,  Newb.  Adm.  274;  The  Arthur,  6 
L.  T.  Rep.  N.  S.  556. 

21.  The  C.  M.  Titus,  7  Fed.  826. 

22.  The  Britain,  1  W.  Rob.  40. 

Agreement  as  to  past  services. —  The  mas- 
ter of  a  salving  vessel  has  no  authority  to 
make  an  agreement  binding  his  owners  and 
crew  as  to  the  remuneration  to  be  paid  for  a 
salvage  service  already  performed,  except 
where  such  service  is  merely  some  slight  step 
in  one  continuous  salvage  operation,  and 
would,  by  itself,  give  no  right  to  salvage 
remuneration.  The  Inchmaree,  [1899]  P.  Ill, 
8  Aspin.  486,  68  L.  J.  P.  D.  &  Adm.  30,  80 
L.  T.  Rep.  N.  S.  201. 

Exception  to  rule  —  ofScers  of  government 
vessels. —  The  officers  and  crew  of  a  national 
vessel,  ordered  by  the  government  to  render 
salvage  assistance,  have  no  right  to  make 
any  agreement  with  the  master  of  the  dis- 
tressed vessels  as  to  the  amount  of  their 
reward.  The  Woosung,  1  P.  D.  260,  3  Aspin. 
239,  35  L.  T.  Rep.  N.  S.  8,  25  Wkly.  Rep.  1. 

23.  Peacock  ?;.  Three  Million  Feeit  of  Lum- 
ber, 93  Fed.  983;  The  Delambre,  9  Fed.  775; 
The  William  Lushington,  7  Notes  of  Cas.  361 ; 
The  Sarah  Jane,  2  W.  Rob.  110;  The  Britain, 
1  W.  Rob.  40. 

24.  The  Renpor,  8  P.  D.  115,  5  Aspin.  98, 
52  L.  J.  P.  D.  &  Adm.  49,  48  L.  T.  Rep.  N.  S. 
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887,  31  Wkly.  Rep.  640;  International  Wreck- 
ing, etc.,  Co.  V.  Lobb,  11  Ont.  408. 

In  consequence  a  master  has  no  authority 
to  bind  his  owners  by  an  agreement  to  save 
the  lives  of  himself  and  crew,  since  his  own- 
ers have  no  beneficial  interest  in  the  subject- 
matter  of  such  a  contract  (The  Renpor,  8 
P.  D.  115,  5  Aspin.  98,  52  L.  J.  P.  D.  &  Adm. 
49,  48  L.  T.  Rep.  N.  S.  887,  31  Wkly.  Rep. 
640),  nor  can  he  by  express  agreement  bind 
the  owners  to  pay  salvage  beyond  the  value 
of  the  vessel  (International  Wrecking,  etc., 
Co.  V.  Lobb,  11  Ont.  408). 

25.  The  Resultatet,  17  Jur.  353. 

26.  The  Elfrida,  172  U.  S.  186,  19  S.  Ct. 
146,  43  L.  ed.  413;  The  Clotilda,  5  Fed.  Cas. 
No.  2,903,  1  Hask.  412;  Eads  v.  The  H.  D. 
Bacon,  8  Fed.  Cas.  No.  4,232,  1  Newb.  Adm. 
274 ;  The  Helen  and  George,  Swab.  368 ;  Con- 
nolly V.  The  Dracona,  5  Can.  Exch.  146  [af- 
firmed in  5  Can.  Exch.  207].  Contra,  The 
British  Empire,  6  Jur.  608;  The  Arthur,  6 
L.  T.  Rep.  N.  S.  556. 

27.  Post  V.  Jones,  19  How.  (U.  S.)  150,  15 
L.  ed.  618;  The  Lasca,  133  Fed.  1005;  The 
Thornley,  98  Fed.  735,  39  C.  C.  A.  248;  Davis 
Coast  Wrecking  Co.  r.  The  Alert,  56  Fed.  721; 
Merritt  Wrecking  Organization  v.  The  Sir 
William  Armstrong,  53  Fed.  145 ;  Leathem 
V.  The  Roanoke,  50  Fed.  574;  The  Agnes  I. 
Grace,  49  Fed.  662;  The  R.  D.  Bibber,  33 
Fed.  55;  The  M.  Vandercook,  24  Fed.  472; 
The  C.  &  C.  Brooks,  17  Fed.  548;  The 
Delambre,  9  Fed.  775;  Bearse  v.  Three  Hun- 
dred and  Forty  Pigs  of  Copper,  2  Fed.  Cas. 
No.  1,193,  1  Story  314;  Eads  f.  The  H.  D. 
Bacon,  8  Fed.  Cas.  No.  4,232,  Newb.  Adm. 
274;  The  Ellen  Holgate,  8  Fed.  Cas.  No. 
4,375a;  The  H.  B.  Foster,  11  Fed.  Cas.  No. 
6,290,  Abb.  Adm.  222;  The  Independence,  13 
Fed.  Cas.  No.  7,014,  2  Curt.  350;  The  J.  G. 
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they  have  been  corruptly  entered  into/^  or  made  under  fraudulent  representa- 
tions,^*^  a  clear  mistake/^  or  suppression  of  important  facts,^^  or  under  circum- 
stances amounting  to  compulsion.^^  Some  of  the  decisions  have  laid  down  the 
general  proposition  that  salvage  contracts  are  within  the  discretion  of  the  court, 
and  will  be  set  aside  in  all  cases  where,  after  the  service  is  performed,  the  stipu- 
lated compensation  appears  to  be  excessive  and  unreasonable;  but  this  doctrine 
has  been  repudiated  in  the  United  States  supreme  court,  where  it  is  held  that,  in 
the  absence  of  fraud,  compulsion,  or  mistake  of  facts,  the  contract  should  not  be 
held  bad  simply  because  the  price  agreed  to  be  paid  turned  out  to  be  much  greater 


Paint,  13  Fed.  Cas.  No.  7,318,  1  Ben.  545; 
The  Osteonthe,  18  Fed.  Cas.  No.  10,608a; 
The  Nasmyth,  10  P.  D.  41,  5  Aspin.  364,  54 
L.  J.  P.  D.  &  Adm.  63,  52  L.  T.  Rep.  N.  S. 
392,  33  Wkly.  Rep.  736;  The  Wellfield  i;. 
Adamson,  5  Aspin.  214,  50  L.  T.  Rep.  N.  S. 
511;  The  True  Blue,  2  Notes  of  Cas.  413,  2 
W.  Rob.  177;  International  Wrecking,  etc., 
Co.  f.  Lobb,  11  Ont.  408. 

Subsequent  services. —  Where  several  con- 
tracts for  salvage  services  were  made  at  va- 
rious successive  times,  and  a  subsequent  sal- 
vage service  was  performed  under  no  definite 
contract,  the  rule  fixed  in  the  prior  contracts 
is  not  imperative,  but  is  only  an  auxiliary 
circumstance  in  determining  what  is  a  fair 
allowance  for  such  subsequent  salvage  service. 
Bearse  Three  Hundred  and  Forty  Pigs  of 
Copper,  4  Fed.  Cas.  No.  1,193,  1  Story  314. 

28.  Leathem  v.  The  Roanoke,  50  Fed.  574; 
The  Crus.  V,  Lush.  583 ;  The  Theodore,  Swab. 
351. 

An  agreement  for  salvage  of  the  ship  apart 
from  the  cargo  on  board  will  not  be  allowed 
by  the  court.  The  Westminster,  1  W.  Rob. 
229.  See  also  Scott  v.  Four  Hundred  and 
Forty-Five  Tons  of  Coal,  39  Fed.  285. 

29.  Eldridge  v.  Forty-One  Bars  of  Railroad 
Iron,  8  Fed.  Cas.  No.  4,334;  The  Repulse, 
4  Notes  of  Cas.  141,  2  W.  Rob.  396;  The 
Helen  and  George,  Swab.  368. 

30.  Davis  Coast  Wrecking  Co.  'C.  The  Alert, 
56  Fed.  721;  The  Clotilda,  5  Fed.  Cas.  No. 
2,903,  1  Hask.  412. 

31.  The  Clandeboye,  70  Fed.  631,  17  C.  C.  A. 
300;  The  Kingalock,  1  Spinks  263. 

32.  Spreckels  i.  The  Jessomene,  47  Fed. 
903;  Spreckels  v.  The  Don  Carlos,  47  Fed. 
746;  Sweeting  f.  The  Tennasserim,  47  Fed. 
119;  Brooks  i".  The  Adirondack,  2  Fed.  387; 
The  A.  D.  Patchin,  1  Fed.  Cas.  No.  87,  1 
Blatchf.  414  ^affirming  9  Fed.  Cas.  No. 
5,170]  ;  Bearse  v.  Three  Hundred  and  Forty 
Pigs  of  Copper,  2  Fed.  Cas.  No.  1,193,  1 
Story  314;  The  Bridgewater,  4  Fed.  Cas.  No. 
1,864;  Co  well  f.  The  Brothers,  6  Fed.  Cas. 
No.  3,294,  Bee  136;  Crary  The  El  Dorado, 
6  Fed.  Cas.  No.  3,362;  The  Emulous,  8  Fed. 
Cas.  No.  4,480,  1  Sumn.  207;  The  Homely, 
12  Fed.  Cas.  No.  6,661,  8  Ben.  495;  The  Jere- 
miah, 13  Fed.  Cas.  No.  7,290,  10  Ben.  338; 
Schutz  f.  The  Nancy,  21  Fed.  Cas.  No. 
12,493,  Bee  139;  The  Senator,  21  Fed.  Cas. 
No.  12,665,  Brown  Adm.  544;  Warder  v.  La 
Belle  Creole,  29  Fed.  Cas.  No.  17,165,  1  Pet. 
Adm.  31;  The  W  D  B.,  29  Fed.  Ca^.  No. 
17,306,  1  Hask.  236;  The  Wexford,  29  Fed. 
Cas.  No.  17,472,  6  Ben.  119;  Williams  f.  The 


Jenny  Lind,  29  Fed.  Cas.  No.  17,723,  Newb. 
Adm.  443;  The  Port  Caledonia,  [1903]  P.  184, 
9  Aspin.  479,  72  L.  J.  P.  D.  &  Adm.  60,  89 
L.  T.  Rep.  N.  S.  216,  52  Wkly.  Rep.  223;  The 
Rialto,  [1891]  P.  175,  7  Aspin.  35,  60  L.  J. 
P.  D.  &  Adm.  71,  64  L.  T.  Rep.  N.  S.  540; 
The  Mark  Lane,  15  P.  D.  135,  6  Aspin.  540, 
63  L.  T.  Rep.  N.  S.  468,  39  Wkly.  Rep.  47; 
Tlie  Silesia,  5  P.  D.  177,  4  Aspin.  338,  43 
L.  T.  Rep.  N.  S.  319,  29  Wkly.  Rep.  156;  The 
Medina,  2  P.  D.  5,  3  Aspin.  219,  35  L.  T. 
Rep.  N.  S.  779,  25  Wkly.  Rep.  156;  The 
Woosung,  1  P.  D.  260,  3  Aspin.  239,  35  L.  T. 
Rep.  N.  S.  8,  25  Wkly.  Rep.  1. 

The  courts  will  not  tolerate  the  doctrine 
that  a  salvor  can  take  advantage  of  his  situa- 
tion and  avail  himself  of  the  calamities  of 
others  to  drive  a  bargain,  nor  will  they  per- 
mit the  performance  of  a  public  duty  to  be 
turned  into  a  traffic  of  profit.  Post  i:.  Jones, 
19  How.  (U.  S.)  150,  15  L.  ed.  618;  The 
C.  &  C.  Brooks,  17  Fed.  548. 

What  duress  must  be  shown. —  To  impugn 
a  salvage  contract  such  duress  need  not  be 
shown  as  would  require  a  court  of  law  to  set 
aside  an  ordinary  contract.  The  Elfrida,  172 
U.  S.  186,  19  S.  Ct.  146,  43  L.  ed.  413  Ire- 
versing  77  Fed.  754,  23  C.  C.  A.  527];  The 
Rialto,  [1891]  P.  175,  7  Aspin.  35,  60  L.  J. 
P.  D.  &  Adm.  71,  64  L.  T.  Rep.  N.  S.  540; 
The  Mark  Lane,  15  P.  D.  135,  6  Aspin.  540, 
63  L.  T.  Rep.  N.  S.  468,  39  Wkly.  Rep.  47. 

33.  Propeller  Towboat  Co.  v.  The  Agnes  I. 
Grace,  49  Fed.  662  (holding  that  an  agree- 
ment to  pay  salvage,  while  not  binding  on 
the  court,  when  deliberately  made,  will  be 
regarded  as  a  valuable  indication  of  what 
should  be  the  true  amount  of  the  recovery)  ; 
New  York,  etc..  Mail  Steamship  Co.  r.  The 
G.  W.  Jones,  48  Fed.  925;  Millard  r.  The 
Schiedam,  48  Fed.  923;  Blackburn  v.  The 
Wellington,  48  Fed.  475 ;  The  Sophia  Hanson, 
16  Fed.  144;  The  A.  D.  Patchin,  1  Fed.  Cas. 
No.  87,  1  Blatchf.  414;  The  Emulous,  8  Fed. 
Cas.  No.  4,480,  1  Sumn.  207;  The  Jacob  E. 
Ridgway,  13  Fed.  Cas.  No.  7,155,  8  Ben. 
179;  Sturgis  r.  The  Edward,  23  Fed.  Cas. 
No.  13,575;  Two  Hundred  and  Two  Tons  of 
Coal,  24  Fed.  Cas.  No.  14,299,  7  Ben.  343; 
Williams  r.  The  Jenny  Lind,  29  Fed.  Cas.  No. 
17,723,  Newb.  Adm.  443. 

Where  a  salvage  contract  is  made  on  land, 
between  parties  dealing  upon  equal  terms, 
with  full  opportunity  for  deliberation  and 
equal  knowledge  of  the  facts,  such  contract 
should  be  treated  like  any  other  voluntary 
deliberate  contract  for  a  specific  service.  The 
Alert,  56  Fed.  721. 
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than  the  services  were  actually  worth. By  the  great  weight  of  authority  it  is 
held  that  if  the  contract  has  been  fairly  entered  into,  with  eyes  open  to  all  the 
facts,  and  no  fraud  or  compulsion  exists,  the  mere  fact  that  it  is  a  hard  bargain, 
or  that  the  service  was  attended  with  greater  or  less  difficulty  than  was  antici- 
pated, will  not  justify  setting  it  aside. If,  however,  the  supervening  circum- 
stances make  the  service  wholly  different  from  that  contemplated  by  the  parties,  the 
court  has  authority  to  deal  with  the  question  as  though  no  contract  had  been  made.^^ 

(ill)  Operation  and  Effect —  (a)  On  Rights  of  Salvors.  A  contract  to 
pay  for  salvage  service  a  fixed  price  absolutely,  without  respect  to  success  or 
failure,  does  not  change  the  character  of  the  service.  It  remains  a  salvage  service, 
but  the  measure  of  compensation  is  gauged  by  the  contract,  and  not  by  the  danger 
encountered,  or  the  value  of  the  property  salved. While  the  agreement  may  be 
such  as  to  have  no  binding  effect  upon  the  owner  of  the  salved  vessel,^^  yet  it 
operates  as  a  limitation  of  the  salvor's  demands,^^  and  may  properly  be  con- 
sidered in  determining  the  amount  that  should  be  awarded  him.^*^  Compensa- 
tion cannot  be  abated  for  inefficiency  of  wrecking  material  hired  at  a  fixed  price 
by  the  day,  and  subject  to  discharge  at  the  will  of  the  master;  but,  if  the  service 
is  retained,  the  contract  compensation  must  be  paid.^^  The  full  sum  fixed  by  the 
contract  will  not  be  allowed,  but  only  a  quantum  meruit,  if  it  appears  that  the 
service  did  not  accomplish  the  result  agreed  to  be  performed.*^ 

(b)  On  Rights  of  Persons  Assisting  Salvors.  Where  services  are  rendered  a 
vessel  by  one  under  an  agreement  with  a  salvor  operating  under  a  contract,  with 
a  full  knowledge  of  the  terms  of  such  contract,  he  cannot  in  any  event  maintain 
a  suit  against  the  vessel, except  by  joining  with  the  original  contractor  and  shar- 
ing with  him  the  compensation  agreed  upon ;     and  this  he  cannot  do  where  by 


34.  The  Elfrida,  172  U.  S.  186,  19  S.  Ct. 
146,  43  L.  ed.  413  [reversing  77  Fed.  754,  23 
CCA  527] 

*35".  The  Elfrida,  172  U.  S.  186,  19  S.  Ct. 
146,  43  L.  ed.  413;  The  Lasca,  133  Fed. 
1005;  Bounty  v.  Kerrin,  3  Fed.  Cas.  No. 
1,697a;  Harley  v.  Four  Hundred  and  Sixty- 
Seven  Bars  of  Railroad  Iron,  11  Fed.  Cas. 
No.  6,068,  1  Sawy.  1;  The  Silver  Spray,  22 
Fed.  Cas.  No.  12,857,  Brown  Adm.  349;  The 
Strathgarry,  [1895]  P.  264,  8  Aspin.  19,  72 
L.  T.  Rep.  N.  S.  900,  11  Reports  783;  The 
Prinz  Heinrich,  13  P.  D.  31,  6  Aspin.  273,  57 
L.  J.  P.  D.  &  Adm.  17,  58  L.  T.  Rep.  N.  S. 
593,  36  Wkly.  Rep.  511;  The  Waver ly,  L.  R. 
3  A.  &  E.  369,  1  Aspin.  47,  40  L.  J.  Adm.  42, 
24  L.  T.  Rep.  N.  S.  713;  The  Mulgrave,  2 
Hagg.  Adm.  77;  The  Henry,  15  Jur.  183; 
The  Cato,  35  L.  J.  Adm.  116;  Halsey  v.  Al- 
bertusgen,  11  Moore  P.  C.  313,  Swab.  303,  6 
Wkly.  Rep.  198,  14  Eng.  Reprint  714;  The 
Firefly,  Swab.  240;  The  Dracona  v.  Connolly, 
5  Can.  Exch.  207.  See  also  The  Betsey,  2- 
Notes  of  Cas.  409,  2  W.  Rob.  167.  Compare 
The  Phantom,  L.  R.  1  A.  &  E.  58,  12  Jur. 
N.  S.  529,  14  Wkly.  Rep.  774. 

36.  The  Westbourne,  14  P.  D.  132,  6  Aspin. 
405,  58  L.  J.  Adm.  78,  61  L.  T.  Rep.  N.  S. 
156,  38  Wkly.  Rep.  56. 

37.  The  Roanoke,  50  Fed.  574.  And  see 
supra,  II,  C,  1,  1. 

38.  See  sujjra,  VII,  A,  2,  b,  (ii). 

39.  The  Schiedam,  48  Fed.  923 ;  Bounty  v. 
Kerrin,  3  Fed.  Cas.  No.  1,697a;  The  Whit- 
aker,  29  Fed.  Cas.  No.  17,525,  1  Sprague 
282. 

An  agreement  made  with  one  salvor  may 
be  binding  on  all,  although  they  gave  the 
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salvor  who  made  the  agreement  no  formal 
authority  to  make  a  contract  in  their  behalf; 
the  circumstances  showing  that  they  were 
all  temporarily  associated  together  for  a  com- 
mon purpose  with  such  salvor  for  their  head 
and  spokesman,  and  that  they  acquiesced  in 
the  agreement  as  to  compensation  made  by 
him.  Dominy  v.  De  Alberti,  7  Fed.  Cas.  No. 
3,977,  1  Ben.  77. 

40.  The  Elmbank,  69  Fed.  104,  16  C.  C.  A. 
164. 

For  example  the  fact  that  the  salvor's  serv- 
ices are  only  to  be  compensated  in  case  of 
success  is  an  ingredient  of  merit,  and  justly 
enhances  the  amount  to  be  awarded.  Pope 
V.  The  Sapphire,  19  Fed.  Cas.  No.  11,276. 
Conversely  the  fact  that  salvage  services  are 
rendered  under  contract  by  which  the  salvor 
is  to  be  compensated  whether  successful  or 
not  should  be  considered  by  the  court  in  re- 
duction of  the  award.  The  Elmbank,  69 
Fed.  104,  16  C.  C.  A.  164.  But  where  the 
danger  is  not  great  and  success  is  reasonably 
certain,  a  contract  for  payment  at  all  events 
should  have  little  influence  on  the  amount 
of  the  award.  Pope  v.  The  Sapphire,  19  Fed. 
Cas.  No.  11,276. 

41.  Leathem  v.  The  Roanoke,  50  Fed.  574. 

42.  The  W.  D.  B.,  29  Fed.  Cas.  No.  17,306, 
Hask.  236. 

43.  The  G.  Barber,  29  Fed.  269;  Baker  v. 
The  Tros,  2  Fed.  Cas.  No.  783;  The  Mar- 
quette, 16  Fed.  Cas.  No.  9,101,  Brown  Adm. 
364;  The  Whitaker,  29  Fed.  Cas.  No.  17,524, 
1  Sprague  229. 

44.  The  Marquette,  16  Fed.  Cas.  No.  9,101, 
Brown  Adm.  364;  The  Whitaker,  29  Fed. 
Cas.  No.  17,525,  1  Sprague  282. 
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the  very  terms  of  his  agreement  he  was  not  so  to  share. But  since  a  salvor  by 
contract  is  not  an  agent  of  the  owners,  and  cannot  create  against  them,  or  the 
property  saved,  any  liabihty  beyond  the  contract  price, one  hired  by  a  salvor 
to  assist  him,  with  knowledge  that  his  employer  is  working  under  a  contract,  is 
limited  in  his  recovery  by  the  contract  price.^^ 

(c)  On  Liability  of  Owner  of  Salved  Vessel.  An  agreement  made  by  the  master 
of  a  vessel  in  distress  to  pay  salvors  a  fixed  sum  is  an  agreement  made  on  behalf 
of  and  pledging  the  credit  of  the  ship-owners,  so  as  to  make  them  liable  to  the 
salvors  for  the  whole  amount  so  agreed  upon,  and  not  merely  for  such  proportion 
of  such  amount  as  the  value  of  the  ship  and  freight  bears  to  the  value  of  the 
cargo. 

(iv)  Cancellation,  Where  a  salvage  contract  is  subsequently  canceled  by 
mutual  consent,  the  court  must  consider  the  service  as  if  no  contract  has  ever 
existed. 

e.  Settlement  by  Master  and  Arbitration  and  Award.  Cases  may  exist  in 
which  the  contract  of  the  master  of  a  vessel  in  relation  to  the  amount  of  salvage 
to  be  paid  to  salvors,  or  his  agreement  to  refer  the  question  to  arbitrators,  will 
bind  the  owners. But  in  all  such  cases,  unless  the  acts  of  the  master  are  ratified 
by  the  owners,  his  conduct  will  be  carefully  watched  and  scrutinized  by  the  court, 
and  his  contracts  will  not  be  regarded  as  binding  upon  the  parties  concerned  unless 
they  appear  to  have  been  bona  fide,  and  such  as  a  discreet  owner  placed  in  like 
circumstances  would  probably  have  made.^^  If  he  settles  the  amount  by  agree- 
ment, those  who  claim  under  it  must  show  that  the  amount  allowed  was  reasonable 
and  just.^^  If  he  refers  it  to  arbitrators,  those  who  claim  the  benefit  of  the  award 
must  show  that  the  proceedings  were  fair,  and  the  referees  worthy  of  the  trust. 
Where  the  master  acts  in  bad  faith,  and  no  necessity  for  the  reference  to  arbitra- 
tion exists,  the  award  is  void  as  against  the  owners. Yet  in  such  a  case,  unless 
the  salvors  have  forfeited  their  right  by  fraud  or  other  misconduct,  they  are 


45.  The  Marquette,  16  Fed.  Cas.  No.  9,101, 
Brown  Adm.  364. 

46.  The  Marquette,  16  Fed.  Cas.  No.  9,101, 
Brown  Adm.  364;  The  Whitaker,  29  Fed.  Cas. 
No.  17,524,  1  Sprague  229. 

47.  The  Silver  Spray,  22  Fed.  Cas.  No. 
12,857,  1  Brown  Adm.  349  (holding  further 
that  the  fact  that  he  is  misinformed  as  to 
the  terms  of  the  contract  is  no  ground  of 
additional  liability  on  the  part  of  the  prop- 
erty or  its  owners)  ;  The  Whitaker,  29  Fed. 
Cas.  No.  17,525,  1  Sprague  282. 

A  vessel,  employed  for  a  stipulated  sum,  by 
the  principal  salvors,  with  the  acquiescence 
of  the  master  of  the  wrecked  ship,  cannot, 
under  any  circumstances,  recover  salvage  in 
addition  to  the  sum  agreed.  The  Yucatan,  30 
Fed.  Cas.  No.  18,194. 

48.  The  Prinz  Heinrich,  13  P.  D.  31,  6 
Aspin.  273,  57  L.  J.  P.  D.  &  Adm.  17,  58 
L.  T.  Rep.  N.  S.  593,  36  Wkly.  Rep.  511; 
The  Cumbrian,  6  Aspin.  151,  57  L.  T.  Rep. 
N.  S.  205. 

49.  The  Africa,  1  Spinks  299. 

50.  Houseman  u.  The  North  Carolina,  15 
Pet.  (U.  S.)  40,  10  L.  ed.  053;  Church  v. 
Seventeen  Hundred  and  Twelve  Dollars,  5 
Fed.  Cas.  No.  2,713. 

The  right  is  ordinarily  limited  to  cases  of 
extreme  necessity,  and  where,  by  reason  of 
the  distance  from  the  scene  of  disaster,  there 
is  no  opportunity  of  consulting  the  owner. 
Peck  V.  Nashville  M.  &  F.  Ins.  Co.,  6  La. 
Ann.  148;  Robinson  v.  Georges  Ins.  Co.,  17 


Me.  131,  35  Am.  Dec.  239;  Houseman  v.  The 
North  Carolina,  15  Pet.  (U.  S.)  40,  10  L.  ed. 
653 ;  Church  v.  Seventeen  Hundred  and 
Twelve  Dollars,  5  Fed.  Cas.  No.  2,713.  But 
when  the  salvage  service  has  not  been  im- 
portant, and  the  compensation  demanded  is  a 
small  one,  the  master  may  settle  in  order  to 
proceed  on  his  voyage  without  delay.  House- 
man V.  The  North  Carolina,  15  Pet.  (U.  S.) 
40,  10  L.  ed.  653;  Church  v.  Seventeen  Hun- 
dred and  Twelve  Dollars,  5  Fed.  Cas.  No. 
2,713. 

Settlements  by  the  master  of  a  vessel  de- 
liberately and  fairly  made  will  be  upheld,  but 
not  if  made  pursuant  to  and  in  furtherance 
of  a  contract  to  defraud  underwriters. 
Leathem  v.  The  Roanoke,  50  Fed.  574. 

51.  Peck  V.  Nashville  M.  &  F.  Ins.  Co.,  6 
La.  Ann.  148 ;  Houseman  r.  The  North  Caro- 
lina, 15  Pet.  (U.  S.)  40,  10  L.  ed.  653; 
Church  v.  Seventeen  Hundred  and  Twelve 
Dollars,  5  Fed.  Cas.  No.  2,713. 

52.  Houseman  v.  The  North  Carolina,  15 
Pet.  (U.  S.)  40,  10  L.  ed.  653;  Church  v. 
Seventeen  Hundred  and  Twelve  Dollars,  5 
Fed.  Cas.  No.  2,713. 

53.  Houseman  v.  The  North  Carolina,  15 
Pet.  (U.  S.)  40,  10  L.  ed.  653;  Church  V. 
Seventeen  Hundred  and  Twelve  Dollars,  5 
Fed.  Cas.  No.  2J13. 

54.  Housoniaii  r.  The  North  Carolina,  15 
Pot.  (V.  S.)  40,  10  L.  ed.  653;  Church  v. 
Seventeen  Hundred  and  Twelve  Dollars,  5 
Fed.  Cas.  No.  2,713. 

[VII,  A,  2,  c] 


762    [35  Cyc] 


SALVAGE 


entitled  to  reasonable  salvage,  which  may  be  allowed  to  them  in  a  proceeding 
in  admiralty  brought  by  the  owners  against  the  proceeds  of  the  vessel  and  cargo 
assigned  as  salvage.^^  A  compromise  of  a  salvage  action  agreed  to  by  the  salvors 
under  a  mistake  of  fact  is  not  binding  upon  them.^^ 

3.  Amount  of  Award  —  a.  In  General.  The  rate  of  salvage  compensation  is 
governed  by  no  determinate  rules  of  law.  The  principle  sought  to  be  enforced 
is  to  make  a  fair  division  of  the  salved  property  between  its  owners  and  the  salvors. 
The  highest  compensation  which  is  ordinarily  allowed  in  the  most  meritorious 
cases  is  one  moiety, and  that  is  rarely  given,  except  in  cases  of  derelict. As 
a  rule,  regard  must  always  be  had  to  the  question  whether  the  property  saved  is 
of  sufficient  value  to  supply  a  fund  for  the  due  reward  of  the  salvors,  without 
depriving  the  owner  of  that  benefit  which  is  the  object  of  the  salvage  service  to 
secure  to  him.*^^  While  the  courts  are  anxious  to  encourage  salvors  by  liberality, 
when  possible,  yet  the  business  is  a  speculative  one,  and  their  compensation  is 
subject  to  reduction  even  below  a  fair  quantum  meruit  when  otherwise  nothing 
would  be  left  for  the  owner. 

b.  Within  Discpetion  of  Court.  Since  it  is  impracticable  to  lay  down  rules 
to  govern  the  courts  in  ascertaining  the  proper  rate  of  compensation,  the  amount 
of  the  reward  must  be  left  largely  in  the  discretion  of  the  court,  on  a  just  estimate 
of  all  the  circumstances  of  the  particular  case.^^  Some  general  limit  as  to  this  dis- 
cretion may,  however,  be  assigned  in  certain  cases  approaching  nearly  to  the  same 
average  merit,  such  as  cases  of  derelict. But  although  each  case  of  salvage  is 


55.  Church  f.  Seventeen  Hundred  and 
Twelve  Dollars,  5  Fed.  Cas.  No.  2,713. 

56.  The  Monarch,  12  P.  D.  5,  6  Aspin.  90, 
56  L.  J.  P.  D.  &  Adm.  114,  56  L.  T.  Rep. 
N.  S.  204,  35  Wkly.  Rep.  292. 

57.  The  Job  H.  Jackson,  161  Fed.  1015; 
The  John  Wurts,  13  Fed.  Cas.  No.  7,434, 
Olcott  462. 

In  awarding  salvage  on  a  foreign  vessel, 

courts  in  this  country  will  regard  the  rates  of 
allowance  in  the  courts  of  the  owner's  coun- 
try. The  Waterloo,  29  Fed.  Cas.  No.  17,257, 
Blatchf.  &  H.  114. 

The  amount  for  which  action  was  entered 
is  not  necessarily  the  limit  of  the  compen- 
sation which  may  be  allowed.  The  Jonge 
Bastiaan,  5  C.  Rob.  323. 

58.  The  Hyderabad,  11  Fed.  749,  1  Biss. 
112;  Anonymous,  1  Fed.  Cas.  No.  430;  Bearse 
v.  Three  Hundred  and  Forty  Pigs  of  Copper, 
2  Fed.  Cas.  No.  1,193,  1  Story  314;  British 
Consul  i:.  Twenty-Two  Pipes  &  Ten  Hogs- 
heads of  Wine,  4  Fed.  Cas.  No.  1,900,  Bee 
178;  Cross  v.  The  Bellona,  6  Fed.  Cas.  No. 
3,428,  Bee  193;  The  Elliotta,  2  Dods.  75. 

There  are  some  exceptions,  as  where  the 
property  saved  is  very  inconsiderable,  and 
the  danger  and  difficulty  of  tiie  service  have 
been  so  great  as  to  require  an  extraordinary 
compensation.  Brooks  v.  The  Adirondack,  2 
Fed.  387;  Bearse  v.  Three  Hundred  and  Forty 
Pigs  of  Copper,  2  Fed.  Cas.  No.  1,193,  1 
Story  314.  In  cases  where  the  owner  aban- 
dons his  property  to  the  salvors,  makes  no 
claim,  or  is  unreasonably  long  in  asserting 
his  rights,  the  court  may  decree  the  whole  to 
the  libellant.  Grummond  f.  The  Burlington, 
73  Fed.  258;  The  Lahaina,  19  Fed.  923; 
Llewellyn  f.  Two  Anchors  and  Chains,  15 
Fed.  Cas.  No.  8,428,  1  Ben.  80;  The  Zealand, 
30  Fed.  Cas.  No.  18,205,  1  Lowell  1;  The 
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William  Hamilton,  3  Hagg.  Adm.  168.  But 
in  no  other  case  will  the  salvor  be  entitled 
to  the  whole  proceeds,  even  though  his  actual 
expenditures  exceed  the  amount  of  the  fund. 
The  L.  W.  Perry,  71  Fed.  745;  Wright  V.  The 
Felix,  62  Fed.  620;  The  Carl  Schurz,  5  Fed. 
Cas.  No.  2,414,  2  Flipp.  330. 

59.  See  infra,  VII,  A,  3,  c,  (i). 

60.  Bird  t^.  Gibb,  8  App.  Cas.  559,  5  Aspin. 
156,  52  L.  J.  P.  C.  57,  49  L.  T.  Rep.  N.  S. 
414. 

61.  The  Lamington,  86  Fed.  675,  30  C.  C.  A. 
271;  The  Edwards,  12  Fed.  508;  The  Ame- 
thyst, 1  Fed.  Cas.  No.  330,  2  Ware  28,  2 
N.  Y.  Leg.  Obs.  312;  Hattrick  i;.  The  Spanish 
Bark,  11  Fed.  Cas.  No.  6,218a;  Scott  i;.  The 
Clara  E.  Bergen,  21  Fed.  Cas.  No.  12,526a; 
Smith  f..  The  Joseph  Stewart,  22  Fed.  Cas. 
No.  13,070,  Crabbe  218;  The  Waterloo,  29 
Fed.  Cas.  No.  17,257,  Blatchf.  &  H.  114; 
Williams  f.  The  Adolphe,  29  Fed.  Cas.  No. 
17,712;  Gore  v.  Bethel,  12  Moore  P.  C.  189, 
Swab.  370,  14  Eng.  Reprint  882. 

62.  The  City  of  Seattle,  1  Alaska  471; 
Chauveau  f.  Walden,  10  Mart.  (La.)  100; 
The  Dos  Hermanos,  10  Wheat.  (U.  S.)  306, 
6  L.  ed.  328;  The  Job  H.  Jackson,  161  Fed. 
1015;  The  Fannie  Brown,  30  Fed.  215;  The 
Baker,  25  Fed.  771,  23  Blatchf.  389;  The 
Indiana,  22  Fed.  925;  The  Neto,  15  Fed.  819; 
Bond  V.  The  Cora,  3  Fed.  Cas.  No.  1,621,  2 
Pet.  Adm.  373,  2  Wash.  80  [affirming  3  Fed. 
Cas.  No.  1,620,  2  Pet.  Adm.  361];  The  Emu- 
lous, 8  Fed.  Cas.  No.  4,480,  1  Sumn.  207; 
The  John  and  Albert,  13  Fed.  Cas.  No.  7,333; 
McGinnis  v.  The  Pontiac,  16  Fed.  Cas.  No. 
8,801,  5  McLean  359,  Newb.  Adm.  130; 
Tyson  v.  Prior,  24  Fed.  Cas.  No.  14,319,  1 
Gall.  133;  Western  Transp.  Co.  v.  The  Great 
Western,  29  Fed.  Cas.  No.  17,443. 

63.  See  infra,  VII,  A,  3,  c,  (i). 
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disposed  of  on  its  own  merits,  the  discretion  of  the  court  should  be  guided  by 
general  principles,  and  in  applying  them  it  should,  as  far  as  practicable,  where 
circumstances  show  a  similarity  of  reasoning  and  common  point  of  agreement 
as  to  amount,  consider  the  precedents  of  adjudicated  cases. 

e.  As  Dependent  on  Nature  of  Services — (i)  Derelict.  In  cases  of  derehct, 
it  was  the  ancient  rule  of  the  admiralty  to  give  the  salvors  a  moiety  of  the  property 
saved.  This  as  a  binding  rule  is  now  obsolete,  and  the  amount  is  to  be. determined 
in  the  sound  discretion  of  the  court,  on  the  same  considerations  as  in  other  cases, 
except  that  the  fact  of  the  property  being  derelict  makes  out  a  prima  facie  case 
of  extreme  danger  of  total  loss,  and  thus  enhances  the  reward/^  The  habit  of 
maritime  courts,  however,  still  favors  the  moiety  rule  in  ordinary  cases, it  being 
considered  a  safe  and  salutary  limit  upon  judicial  discretion,  and  not  to  be  lightly 
disregarded.^^  It  is  not,  however,  an  inflexible  rule;  but  it  yields  to  extraor- 
dinary circumstances,  greatly  diminishing  or  enhancing  the  merit  of  the  salvage 


64.  The  Neto,  15  Fed.  819;  Bond  v.  The 
Cora,  3  Fed.  Cas.  No.  1,621,  2  Wash.  80,  2 
Pet.  Adm.  373;  The  John  and  Albert,  13  Fed. 
Cas.  No.  7,333. 

65.  Post  V.  Jones,  19  How.  (U.  S.)  150,  15 
L.  ed.  618;  The  Adventure,  8  Cranch  (U.  S.) 
221,  3  L.  ed.  542;  The  Job  H.  Jackson,  161 
Fed.  1015;  The  Edith  L.  Allen,  139  Fed.  888; 
The  Eleanor  v.  The  Thomas  W.  Haven,  48 
Fed.  842;  The  Fairfield,  30  Fed.  700;  The 
Annie  Henderson,  15  Fed.  550;  The  B.  C. 
Terry,  9  Fed.  920;  The  Lovetand,  5  Fed. 
105;  The  Anna,  1  Fed.  Cas.  No.  398,  6  Ben. 
166;  The  Georgiana,  10  Fed.  Cas.  No.  5,355, 

1  Lowell  91;  Hall  v.  The  Paquet  Bot  De 
Cayenne,  11  Fed.  Cas.  No.  5,941,  7  Phila. 
(Pa.)  550;  The  Ida  L.  Howard,  12  Fed.  Cas. 
No.  6,999,  1  Lowell  2;  Papayanni  v.  Hoe- 
quard,  L.  R.  1  P.  C.  250,  4  Moore  P.  C.  N.  S. 
96,  16  Eng.  Reprint  252;  Kirby  v.  The 
Scindia,  L.  R.  1  P.  C.  241.  12  Jur.  N.  S. 
534,  35  L.  J.  P.  C.  53,  4  Moore  P.  C.  N.  S.  84, 
16  Eng.  Reprint  248;  The  Anna  Helena,  5 
Aspin.  142,  49  L.  T.  Rep.  N.  S.  204;  The 
Aquila,  1  C.  Rob.  37;  The  Florence,  16  Jur. 
572,  20  Eng.  L.  &  Eq.  607;  The  Magdalen,  31 
L.  J.  Adm.  22,  5  L.  T.  Rep.  N.  S.  807;  The 
Splendid  v.  The  Martin  Luther,  12  L.  T.  Rep. 
N.  S.  585;  The  Pelican  v.  The  Minerva,  9 
Wkly.  Rep.  81;  The  Royal  Arch,  Young  Adm. 
(Nova  Scotia)  260;  The  Canterbury,  Young 
Adm.  (Nova  Scotia)  57. 

Seldom  more  than  one  half  or  less  than  one 
third  is  given.  Bell  v.  The  Ann,  3  Fed.  Cas. 
No.  1,245,  2  Pet.  Adm.  278;  Bond  v.  The 
Cora,  3  Fed.  Cas.  No.  1,621,  2  Pet.  Adm.  373, 

2  Wash.  80  [affirming  3  Fed.  Cas.  No.  1,620, 
2  Pet.  Adm.  361];  British  Consul  v.  Twenty- 
Two  Pipes  and  Ten  Hogsheads  of  Wine,  4 
Fed.  Cas.  No.  1,900,  Bee  178;  Morehouse  v. 
The  Jelferson,  17  Fed.  Cas.  No.  9,793,  1  Pet. 
Adm.  46;  Tyson  v.  Prior,  24  Fed.  Cas.  No. 
14,319,  1  Gall.  133;  The  Waterloo,  29  Fed. 
Cas.  No.  17,257,  Blatchf.  &  H.  114;  The  Queen 
Mab,  3  liagg.  Adm.  242;  The  ElTort,  3  Hagg. 
Adm.  165;  The  Britannia,  3  Hag£>-.  Adm.  153; 
The  R.  M.  Mills,  3  L.  T.  Rep.  N.^  S.  513. 

66.  The  Georgina,  10  Fed.  Cas.  No.  5,355,  1 
Lowell  91;  Hall  v.  The  Paquet  Bot  De 
Cayenne,  11  Fed.  Cas.  No.  5,941,  7  Phila. 
(Pa.)  550. 


67.  The  Gibson,  160  Fed.  230;  The  Flora 
Rodgers,  152  Fed.  286;  The  Myrtle  Tunnel, 
146  Fed.  324;  The  Theta,  135  Fed.  129;  The 
Canada,  92  Fed.  196;  Ashbahs  v.  The  Trusty, 
2  Fed.  Cas.  No.  573a;  The  Cayenne,  5  Fed. 
Cas.  No.  2,532,  2  Abb.  42;  The  Charles  Henry, 
6  Fed.  Cas.  No.  2,617,  1  Ben.  8;  Concklin  v. 
The  Harmony,  6  Fed.  Cas.  No.  3,089,  1  Pet. 
Adm.  34  note;  Cross  v.  The  Bellona,  6  Fed. 
Cas.  No.  3,428,  Bee  193;  Curtis  v.  Quantity 
of  Wearing  Apparel,  6  Fed.  Cas.  No.  3,504; 
The  Elizabeth  and  Jane,  8  Fed.  Cas.  No. 
4,356,  1  Ware  27;  The  Galaxy,  9  Fed.  Cas. 
No.  5,186,  Blatchf.  &  H.  270;  Hindry  v.  The 
Priscilla,  12  Fed.  Cas.  No.  6,515,  Bee  1;  Hol- 
lingswortli  v.  Seventy  Doubloons  &  Three 
Small  Pieces  of  Gold,  12  Fed.  Cas.  No.  6,620; 
The  John  E.  Clayton,  13  Fed.  Cas.  No.  7,338, 
4  Blatchf.  372,  18  How.  Pr.  (N.  Y.)  319; 
Johnson  v.  Certain  Goods,  13  Fed.  Cas.  No. 
7,377;  The  John  Wurts,  13  Fed.  Cas.  No. 
7,434,  Olcott  462;  Morehouse  v.  The  Jeffer- 
son, 17  Fed.  Cas.  No.  9,793,  1  Pet.  Adm.  46; 
Rowe  V.  The  Brig,  20  Fed.  Cas.  No.  12,093,  1 
Mason  372;  The  Saxon,  21  Fed.  Cas.  No. 
12,412,  4  Ben.  18;  The  W.  D.  B.,  29  Fed. 
Cas.  No.  17,306,  1  Hask.  236;  The  Andrina, 
L.  R.  3  A.  &  E.  286,  22  L.  T.  Rep.  N.  S. 
488;  L'Esperance,  1  Dods.  46;  The  Effort,  3 
Hagg.  Adm.  165;  The  Frances  Mary,  2  Hagg. 
Adm.  89;  The  Watt,  2  W.  Rob.  70;  The 
Sylph,  2  Can.  L.  T.  Occ.  Notes  607;  The  Ida 
Barton,  Young  Adm.  (Nova  Scotia)  240; 
The  Architect,  Young  Adm.  (Nova  Scotia) 
110. 

68.  The  Flora  Rodgers,  152  Fed.  286;  The 
Myrtle  Tunnel,  146  Fed.  324;  The  Henry 
Ewbank,  11  Fed.  Cas.  No.  6,376,  1  Sumii. 
400. 

69.  The  Flora  Rodgers,  152  Fed.  286;  The 
Myrtle  Tunnel,  146  Fed.  324;  The  Elizabeth 
and  Jane,  8  Fed.  Cas.  No.  4,356,  1  Ware  27; 
Evans  v.  The  Charles,  8  Fed.  Cas.  No.  4,556, 
Newb.  Adm.  329;  Hovvland  v.  Two  Hundred 
and  Ten  Barrels  of  Oil,  12  Fed.  Cas.  No.  6,801; 
Johnson  v.  Certain  Goods,  13  Fed.  Cas.  No. 
7,377;  The  Risinjv  Sun,  20  Fed.  Cas.  No.  11,858, 
1  Ware  385;  Rowe  r.  The  Brig,  20  Fed.  Cas.  No. 
12,093,  1  Mason  372;  Sprague  r.  One  Hun- 
dred and  Forty  Barrels  of  Flour,  22  Fed.  Cas. 
No.  13,253,  2  Story  195;  Two  Hundred  and 
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service. '^'^  It  is  the  governing  policy  of  the  courts,  in  cases  of  derehct,  to  make 
hberal  awards,  so  as  to  encourage  the  rendering  of  such  services.  The  salvor 
of  a  derelict  vessel  has  a  right  to  the  usual  allowance,  without  regard  to  previous 
unsuccessful  attempts  of  other  parties  to  rescue  her.'^^ 

(ii)  Towage.  Towage  is  not  salvage  and  when  considered  by  itself  is  never 
compensated,  except  on  the  principle  of  paying  according  to  its  worth  for  work 
and  labor  performed;  and  the  value  of  the  property  towed  is  but  slightly,  if  at 
all,  considered  in  determining  the  compensation  to  be  awarded.'^  The  value  of 
a  salvage  service  consisting  in  a  towage  is  to  be  estimated  by  the  circumstances 


Ten  Barrels  of  Oil,  24  Fed.  Gas.  No.  14,297, 

1  Sprague  91. 

70.  The  Adventure,  8  Crancli  (U.  S.)  221, 
3  L.  ed.  542;  The  Flora  Rodgers,  152  Fed. 
286;  The  Myrtle  Tunnel,  146  Fed.  324;  The 
William  Smith,  59  Fed.  615;  Cargo  from 
Wreck  of  The  Edwards,  12  Fed.  508;  The 
Elizabeth  and  Jane,  8  Fed.  Cas.  No.  4,356,  1 
Ware  27;  The  Henry  Ewbank,  11  Fed.  Cas. 
No.  6,376,  1  Sumn.  400;  The  John  E.  Clay- 
ton, 13  Fed.  Cas.  No.  7,338,  4  Blatchf.  372, 
18  How.  Pr.  (N.  Y.)  319;  Sprague  f.  One 
Hundred  and  Forty  Barrels  of  Flour,  22  Fed. 
Cas.  No.  13,253,  2  Story  195;  The  Rasche, 
L.  R.  4  A.  &  E.  127,  42  L.  J.  Edm.  71,  22 
Wkly.  Rep.  240;  The  Janet  Court,  [1897]  P. 
59,  8  Aspin.  223,  66  L.  J.  P.  D.  &  Adm.  34, 
76  L.  T.  Rep.  N.  S.  172. 

Awards  in  particular  cases. —  The  Blaireau, 

2  Cranch  (U.  S.)  240,  2  L.  ed.  266  Ireversing 
16  Fed.  Cas.  No.  9,230]  (two  fifths)  ;  The 
Lyman  M.  Law,  122  Fed.  816  (one  third); 
The  Pinmore,  121  Fed.  423  (about  one 
fourth);  The  Carrie,  88  Fed.  983  (one 
fourth);  Munson  i;.  The  Vila,  63  Fed.  1017 
(three  thousand  dollars  on  value  of  eight 
thousand  one  hundred  and  eight  dollars)  ; 
Lowndes  i:.  The  Earnest  M.  Munn,  61  Fed. 
694  (one  fourth)  ;  Chapman  Derrick,  etc.,  Co. 

The  Henry  R.  Tilton,  53  Fed.  139  (three 
fourths)  ;  Sharply  v.  The  Calvin  S.  Edwards, 
46  Fed.  815  (six  hundred  and  seventy-five 
dollars  on  value  of  fifteen  hundred  dollars)  ; 
The  Boston,  3  Fed.  Cas.  No.  1,673,  1  Sumn. 
328  (two  fifths);  Flinn  v.  The  Leander,  9 
Fed.  Cas.  No.  4,870,  Bee  260  (one  third); 
The  Georgiana,  10  Fed.  Cas.  No.  5,355,  1 
Lowell  91  (two  fifths)  ;  Hartshorn  f.  Twenty- 
Five  Cases  of  Silk,  11  Fed.  Cas.  No.  6,168a 

(one  fourth)  ;  Howland  v.  Two  Hundred  and 
Ten  Barrels  of  Oil,  12  Fed.  Cas.  No.  6,801 

(five  sixths)  ;  The  Ida  L.  Howard.  12  Fed. 
Cas.  No.  6,999,  1  Lowell  2  (one  sixth)  ;  The 
L.  T.  Knights,  15  Fed.  Cas.  No.  8,585  (two 
thousand  five  hundred  dollars  on  value  of  six 
thousand  four  hundred  dollars)  ;  The  Mary 
Ford,  16  Fed.  Cas.  No.  9,212a  ^affirmed  in 

3  Dall.  188,  1  L.  ed.  563]  (one  third)  ;  Two 
Hundred  and  Ten  Barrels  of  Oil,  24'  Fed. 
Cas.  No.  14,297,  1  Sprague  91  (five  sixths)  ; 
Williams  i;.  The  Adolphe,  29  Fed.  Cas.  No. 
17,712  (three  fifths)  ;  The  Craigs,  5  P.  D. 
186,  29  Wkly.  Rep.  446  (£2,300  on  value  of 
£6,100);  The  Hebe,  4  P.  D.  217  (about  one 
half)  ;  The  Anna  Helena,  5  Aspin.  142,  49 
L.  T.  Rep.  N.  S.  204  (one  third)  ;  The  Jonge 
Bastiaaii,  5  C.  Rob.  323  (two  thirds)  ;  The 
Blenden-Hall,  1  Dods.  414  (one  tenth  when 
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value  large)  ;  The  Elephant,  64  L.  T.  Rep. 
N.  S.  543  (£50  on  value  of  £58)  ;  The  Mary 
Anne,  11  L.  T.  Rep.  N.  S.  85  (two  fifths)  ; 
The  Caroline,  2  W.  Rob.  124  (one  eighth)  ; 
The  W.  G.  Putnam,  Young  Adm.  (Nova 
Scotia)  271  (two  thousand  five  hundred  dol- 
lars on  value  of  twenty  thousand  dollars)  ; 
The  R.  Robinson,  Young  Adm.  (Nova  Scotia) 
168  (three  tenths)  ;  The  Tickler,  Young  Adm. 
(Nova  Scotia)  166  (one  third);  The  Af ton, 
Young  Adm.  (Nova  Scotia)  136  (four  hun- 
dred and  seventy-five  dollars  on  value  of 
two  thousand  two  hundred  and  fifty  dollars)  ; 
The  S.  V.  Coonan,  Young  Adm.  (Nova  Scotia) 
109  (four  hundred  and  eleven  dollars  on 
value  of  nine  hundred  and  fifty-four  dollars)  ; 
The  Scotswood,  Young  Adm.  (Nova  Scotia) 
25  (two  fifths). 

When  whole  may  be  awarded. —  In  the  case 
of  a  derelict  where  the  salvage  service  is  con- 
siderable and  the  value  of  the  property  saved 
inconsiderable,  the  whole  may  be  awarded  to 
the  salvor.  The  Cairnsmore,  20  Fed.  519; 
I'he  William  Hamilton,  3  Hagg.  Adm.  168; 
Two  Bales  of  Cotton,  Young  Adm.  (Nova 
Scotia)  135. 

71.  The  Theta,  135  Fed.  129;  The  Agnes 
Manning,  59  Fed.  481;  The  Eleanor  The 
Thomas  W.  Haven,  48  Fed.  842;  The  Flower 
City,  16  Fed.  866;  The  Anna,  1  Fed.  Cas. 
No.  398,  6  Ben.  166  [affirmed  in  1  Fed.  Cas. 
No.  401,  10  Blatchf.  456]  ;  The  Mary  Ford,  16 
Fed.  Cas.  No.  9,212a  \affirmed  in  3  Dall.  188, 
1  L.  ed.  563];  Sturtevant  v.  The  George 
Nicholaus,  23  Fed.  Cas.  No.  13,578,  Newb. 
Adm.  449. 

Two  reasons  are  recognized  for  allowing  a 
liberal  reward  in  cases  of  derelict  property: 
( 1 )  That,  the  property  having  been  aban- 
doned as  lost,  it  is  not  for  its  owner  to  com- 
plain of  the  reward  paid  to  strangers  who 
restore  it;  (2)  the  protection  of  the  public 
against  danger  from  the  derelict  vessel.  The 
Anna,  1  Fed.  Cas.  No.  398,  6  Ben.  166  [af- 
firmed in  1  Fed.  Cas.  No.  401,  10  Blatchf. 
456]. 

72.  The  Island  City,  1  Black  (U.  S.)  121, 
17  L.  ed.  70. 

73.  The  Egypt,  17  Fed.  359. 

Allowance  of  lump  sum  favored.—  Where  a 
salvage  service  rendered  by  a  tug  was  in  the 
nature  of  a  towage,  and  the  danger  was  not 
certain  and  extreme,  an  allowance  of  a  lump 
sum  as  compensation,  bearing  some  relation 
to  the  cost  of  the  service  if  rendered  under  a 
contract,  is  fairer  than  a  percentage  of  the 
value  of  the  salved  property.  The  Carroll, 
167  Fed.  112,  92  C.  C.  A.  564. 
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of  the  two  vessels,  and  by  the  conditions  of  wind  and  sea  prevaihng  at  the  time 
the  service  is  entered  upon,  and  by  the  casualties  which  experience  teaches  prac- 
tical seamen  are  liable  to  happen  in  the  ordinary  course  of  events  while  the  service 
continues.  When  the  risk  is  inconsiderable  and  the  service  slight  the  allowance 
is  little  more  than  a  mere  remuneration  pro  o'pere  et  labored'''    If,  however,  the 


74.  Belgian  American  Maritime  Co.  v.  The 
Great  Northern,  72  Fed.  678. 

Twenty  per  cent  and  over. —  The  Lottie  E. 
Hopkins,  133  Fed.  405;  The  Marie  Anne,  48 
Fed.  742;  The  S.  A.  Kudolph,  39  Fed.  331; 
Cowell  V.  The  Brothers,  6  Fed.  Cas.  No.  3,294, 
Bee  136;  The  Albion,  3  Hagg.  Adm.  254. 

Under  twenty  per  cent  and  over  ten  per 
cent.—  The  Rita,  88  Fed.  523 ;  Belgian  Amer- 
ican Maritime  Co.  v.  The  Great  Northern,  72 
Fed.  678;  National  Steamship  Co.  v.  The 
Hekla,  62  Fed.  941;  The  Albany,  42  Fed.  64; 
The  Pomona,  37  Fed.  444;  The  Erin,  36  Fed. 
712;  The  Allegiance,  1  Fed.  Cas.  No.  207,  6 
Sawy.  68;  The  Emulous,  8  Fed.  Cas.  No. 
4,480,  1  Sumn.  207 ;  Holmes  v.  The  Joseph  C. 
Griggs,  12  Fed.  Cas.  No.  6,640,  1  Ben.  81; 
The  John  G.  Paint,  13  Fed.  Cas.  No.  7,346,  2 
Ben.  174;  The  Minnie  Miller,  17  Fed.  Cas. 
No.  9,638,  6  Ben.  117;  The  Puritan,  20  Fed. 
Cas.  No.  11,474,  7  Ben.  571;  The  W.  F.  Gar- 
rison, 29  Fed.  Cas.  No.  17,475,  1  Lowell  139; 
The  Hebe,  7  Notes  of  Cas.  Suppl.  1;  The 
Paris,  1  Spinks  289;  The  Martin  Luther, 
Swab.  287;  The  Marius,  Young  Adm.  (Nova 
Scotia)  51. 

Under  ten  per  cent  and  over  five  per  cent.—- 

The  City  of  Puebla,  153  Fed.  925 ;  The  Ira  A. 
Allen,  128  Fed.  172;  The  Ereza,  124  Fed.  659; 
National  Steamship  Co.  v.  La  Hesbaye,  71 
Fed.  742;  Hein  v.  The  Beaconsfield,  67  Fed. 
144;  Charente  Steamship  Co.  v.  The  Dupuy 
De  Lome,  55  Fed.  93 ;  The  Chatfield,  52  Fed. 
479;  Spreckels  v.  The  Jessomene,  47  Fed. 
903 ;  The  Tancarville,  45  Fed.  903 ;  New  Eng- 
land Terminal  Co.  v.  The  M.  Vandercook,  45 
Fed.  262;  The  Italia,  42  Fed.  416;  The  Cali- 
fornia, 36  Fed.  563;  The  Taylor  Dickson,  33 
Fed.  886;  The  Gallego,  30  Fed.  271;  The  Fan- 
nie Brown,  30  Fed.  215;  Johnson  v.  The  In- 
dustry, 13  Fed.  Cas.  No.  7,391;  Ocean  Steam 
Nav.  Co.  V.  The  Revenue,  18  Fed.  Cas.  No. 
10,413;  The  Rebecca  Clyde,  20  Fed.  Cas.  No. 
11,621,  5  Ben.  98;  The  Saragossa,  21  Fed. 
Cas.  No.  12,335,  1  Ben.  553;  The  Edenmore, 
[1893]  P.  79,  7  Aspin.  334,  69  L.  T.  Rep. 
N.  S.  230,  1  Reports  574,  41  Wkly.  Rep.  654; 
The  Monarch,  12  P.  D.  5,  6  Aspin.  90,  56 
L.  J.  P.  D.  &  Adm.  114,  56  L.  T.  Rep.  N.  S. 
204,  35  Wkly.  Rep.  292;  The  Kenmure  Castle, 
7  P.  D.  47,  5  Aspin.  27,  47  L.  T.  Rep.  N.  S. 
661,  30  Wkly.  Rep.  708;  The  Traveller,  3 
Hagg.  Adm.  370;  The  Augusta  Andre,  Young 
Adm.  (Nova  Scotia)  201. 

Under  five  per  cent.— The  Rebecca  Shep- 
herd, 148  Fed.  727;  The  South  Bay,  139  Fed. 
273;  The  Santurce,  136  Fed.  682;  The  Marcus 
Hook,  135  Fed.  744,  68  C.  C.  A.  382;  The 
Alice  Blanchard,  106  Fed.  238;  The  Grace 
Dollar,  103  Fed.  665 ;  The  Winifred,  102  Fed. 
988;  Puget  Sound  Tugboat  Co.  r.  The  City 
of  Puebla,  79  Fed.  982;  The  Waverly,  78  Fed. 
191;  Canadian-Australian  Steamship  Line  v. 


The  Strathnevis,  76  Fed.  855;  Morgan's 
Louisiana,  etc.,  Steamship  Co.  t*.  The  Alaska, 
75  Fed.  430;  International  Nav.  Co.  v.  The 
Obdam,  72  Fed.  543 ;  Netherlands-American 
Steam  Nav.  Co.  v.  The  Dania,  70  Fed.  398 
[distinguishing  The  Daniel  Steinman,  19  Fed. 
918];  Royal  West  India  Co.  v.  The  City  of 
Para,  69  Fed.  479;  Thomas  v.  The  Florence, 
65  Fed.  248;  The  Chinese  Prince,  61  Fed.  697; 
Davis  V.  Transfer  No.  1,  53  Fed.  610;  Upton 
v.  The  Charles  Wetmore,  51  Fed.  449;  Amer- 
ican Petroleum  Co.  v.  The  Veendam,  46  Fed. 
489;  The  Benison,  36  Fed.  793;  The  Wiscon- 
sin, 30  Fed.  879;  The  Swiftsure,  29  Fed.  462; 
The  Alaska,  23  Fed.  597;  The  Colon,  6  Fed. 
Cas.  No.  3,024,  10  Ben.  60;  The  Costa  Rica, 
6  Fed.  Cas.  No.  3,262,  3  Sawy.  610;  Ensign 
V.  The  Peerless,  8  Fed.  Cas.  No.  4,494 ;  Pacific 
Coast  Wrecking  Co.  v.  The  Eastport,  18  Fed. 
Cas.  No.  10,646;  Pacific  Mail  Steamship  Co. 
V.  Ten  Bales  Gunny  Bags,  18  Fed.  Cas.  No. 
10,648,  3  Sawy.  187;  The  Vulcan  v.  The  Belin, 
9  Ct.  Sess.  Cas.  1057 ;  The  Ellora,  Lush.  550. 

75.  The  Benjamin  v.  Van  Brunt,  164  Fed. 
775;  The  Chief,  147  Fed.  875;  The  William 
P.  Hood,  114  Fed.  983;  The  New  Camelia,  105 
Fed.  637,  44  C.  C.  A.  642;  The  Catalina,  105 
Fed.  633,  44  C.  C.  A.  638;  The  Weber  Bros., 
88  Fed.  92;  The  Monticello,  81  Fed.  211;  The 
Gambetta,  74  Fed.  259,  20  C.  C.  A.  417;  The 
Spokane,  67  Fed.  254 ;  Bartley  v.  The  William 
A.  Taylor,  47  Fed.  70 ;  Tebo  i".  The  Jarlen,  43 
Fed.  176;  The  Rosedale,  20  Fed.  447;  Howard 
V.  The  Manhattan  No.  12,  20  Fed.  391;  The 
Levi  Davis,  9  Fed.  715;  The  Leipsic,  5  Fed. 
108;  The  Bolivar  v.  The  Chalmette,  3  Fed. 
Cas.  No.  1,611,  1  Woods  397;  The  Emily  B. 
Souder,  8  Fed.  Cas.  No.  4,458,  15  Blatchf. 
185  [reversing  8  Fed.  Cas.  No.  4,455,  7  Ben. 
550];  The  Entire,  8  Fed.  Cas.  No.  4,502; 
Fulmer  v.  Patterson,  9  Fed.  Cas.  No.  5,152, 
14  Phila.  (Pa.)  527;  The  H.  B.  Foster,  11 
Fed.  Cas.  No.  6,290,  Abb.  Adm.  222;  Phillips 
V.  The  United  States,  19  Fed.  Cas.  No.  11,107; 
The  Saragossa,  21  Fed.  Cas.  No.  12,334.  1 
Ben.  551;  The  Senator,  21  Fed.  Cas.  No. 
12,664,  Brown  Adm.  372;  Sturgis  f.  The 
Joseph  Johnson,  23  Fed.  Cas.  No.  13,576. 

Towing  to  safety  a  drifting  barge  or  scow 
is  salvage  service  of  a  low  order  of  merit,  and 
will  be  compensated  by  a  small  award. 
Scows  Nos.  1  &  10,  141  Fed.  477 ;  The  John 
Fleming,  136  Fed.  486  [affirmed  in  144  Fed. 
1021,  74  C.  C.  A.  680];  The  Huohcs  Bros, 
and  Bangs  No.  49,  135  Fed.  746.  08  C.  C.  A. 
384;  U.  S.  V.  Morgan,  99  Fed.  570.  39  C.  C.  A. 
653;  The  Rescue  r.  The  GeorQO  B.  Roberts, 
64  Fed.  139 ;  Stebbins  r.  Five  '^[ud-Seows.  50 
Fed.  227;  Bywater  r.  A  Raft  of  Piles.  42 
Fed.  917;  Howard  r.  The  Manhattan  No.  12, 
20  Fed.  391;  The  Rialto,  15  Fed.  124;  Sea- 
man r.  Erie  R.  Co.,  21  Fed.  Cas.  No.  12,582, 
2  Ben.  128. 
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service  is  attended  with  unusual  danger  and  difficulty,  the  reward  will  be  pro- 
portionately higher.^*'  The  extent  of  the  risk  assumed  in  undertaking  to  tow  a 
disabled  vessel  is  not  to  be  gauged  by  the  results  alone;  and  the  fact  that  the 
towing  line  was  speedily  taken,  and  that  no  mishap  occurred,  is  entitled  to  con- 
sideration only  so  far  as  it  tends  to  show  the  state  of  the  wind  and  sea.'^^  The 
towage  of  a  disabled  vessel  by  a  freight  or  passenger  steamer,  even  if  under  cir- 
cumstances scarcely  making  it  a  salvage  service,  should  be  rewarded  by  a  some- 
what greater  compensation  than  a  mere  towage  by  tugs.'^^ 

(ill)  Pilotage.  The  general  principle  is  that  double  pilotage  is  payable 
for  piloting  a  vessel  in  a  crippled  state, or  a  remuneration  equivalent  to  the 
extra  service,  including  the  distance,  labor,  and  hazard  of  the  service. Pilot 
services  when  rendered  under  extraordinary  circumstances  should  be  liberally 
rewarded, and  whether  the  claim  for  compensation  be  termed  "salvage"  or 
not,  it  may  be  determined  by  the  same  rules  and  upon  the  same  principles. 
The  nature  of  the  service  only  affects  the  amount  of  compensation,  which  should 
be  less  than  for  strictly  salvage  service. If,  however,  the  circumstances  under 
which  the  pilot  services  were  rendered  should  be  very  extraordinary,  and  the 
value  of  the  property  great,  the  court  may  decree  a  compensation  equal  to  what 
would  probably  be  the  share  of  the  pilot  vessel  in  saving  such  an  amount  of 
property. 

(iv)  Recapture.  By  the  act  of  congress  of  July  9,  1798,^^  recaptured 
American  vessels  and  cargoes  pay  salvage,  not  less  than  one  eighth  or  more  than 
one  half.  By  the  act  of  March  2,  1799,*^  relating  to  public  armed  ships,  American 
or  friendly  property  in  the  possession  of  the  enemy  more  than  forty-eight  and 
less  than  ninety-six  hours  is  hable  to  pay,  on  recapture,  one-third  part  of  the 
whole  value;  and  if  more  than  ninety-six  hours,  one  half  of  the  value. The 
salvage  act  of  congress  of  March  3,  1800,^^  provides  that,  upon  the  recapture  of 
any  vessel,  other  than  a  vessel  of  war  or  privateer,  or  of  any  goods  belonging  to 
any  person  resident  within  or  under  the  protection  of  the  United  States,  the 


Towing  a  vessel  away  from  a  fire  is  usually 
salvage  service  of  a  low  order  of  merit,  and  a 
small  award  affords  sufficient  compensation. 
Of  the  ingredients  of  salvage  there  are 
usually  to  be  considered  in  such  cases  only 
the  peril  of  the  rescued  property,  the  time 
occupied,  and  the  value  saved.  The  Priscilla, 
153  Fed.  476;  The  America,  136  Fed.  510; 
The  Barge  No.  127,  113  Fed.  529;  The  John 
I.  Bradv,  109  Fed.  912;  The  Kaiser  Wilhelm 
der  Grosse,  106  Fed.  963;  The  Peru,  99  Fed. 
783;  The  Boyne,  98  Fed.  444;  Neal  v.  The 
Elena  G.,  61  Fed.  519;  The  D.  L.  &  W.  No.  6 
C,  53  Fed.  284;  Murray  v.  The  John  Swan, 
50  Fed.  447;  Hamilton  v.  The  Kaaterskill, 
48  Fed.  701;  Baltimore,  etc.,  R.  Co.  v.  The 
Holland,  44  Fed.  362;  The  Marie,  39  Fed. 
501;  The  Carondelet,  36  Fed.  714;  The  Bessie  • 
Whiting,  35  Fed.  79 ;  The  New  York,  34  Fed. 
922;  Wilson  v.  Winchester,  30  Fed.  204;  The 
Rialto,  15  Fed.  124;  The  Arlington,  1  Fed. 
Cas.  No.  534,  2  Ben.  511;  Fulmer  v.  Patter- 
son, 9  Fed.  Cas.  No.  5,152;  Stevens  v.  The 
S.  W.  Downs,  23  Fed.  Cas.  No.  13,411,  Newb. 
Adm.  458. 

76.  Luekenbach  v.  Scows  3  and  16,  50  Fed. 
570;  Easton,  etc.,  R.  Co.  v.  The  Scow  No.  19, 
46  Fed.  406;  Walsh  v.  Scows  9,  16  and  24,  45 
Fed.  901;  The  Capt.  Geo.  W.  Wright,  5  Fed. 
Cas.  No.  2,393,  8  Ben.  219;  The  Ontario,  18 
Fed.  Cas.  No.  10,541,  8  Ben.  500. 

77.  The  Waverly,  78  Fed.  191. 

78.  The  Monticello,  81  Fed.  211. 
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79.  The  Enterprise,  2  Hagg.  Adm.  178  note. 

80.  The  Cachemire,  38  Fed.  518. 

81.  The  Augusta,  2  Fed.  Cas.  No.  646;  The 
Calcutta,  4  Fed.  Cas.  No.  2,298. 

82.  McDonald  f.  The  Resolute,  38  Fed.  923 
(two  hundred  and  fifty  dollars  on' valuation 
of  twelve  thousand  dollars)  ;  The  Wisconsin, 
32  Fed.  Ill  {affirming  30  Fed.  846];  The 
Augusta,  2  Fed.  Cas.  No.  646  (nine  hundred 
dollars  on  valuation  of  twelve  thousand  dol- 
lars) ;  Bean  v.  The  Grace  Brown,  2  Fed.  Cas. 
No.  1,171,  2  Hughes  112  (two  thousand  four 
hundred  dollars  on  valuation  of  thirty-eight 
thousand  dollars)  ;  The  Calcutta,  4  Fed.  Cas. 
No.  2,298  (one  thousand  five  hundred  dollars 
on  valuation  of  sixty  thousand  dollars)  ; 
Curry  v.  The  Loch  Goil,  6  Fed.  Cas.  No. 
3,495  (two  thousand  five  hundred  dollars  on 
valuation  of  one  hundred  and  fifty  thousand 
dollars)  ;  The  Nicholas  Witzen,  3  Hagg.  Adm. 
369  (£80  on  valuation  of  £3,000). 

83.  Curry  v.  The  Lockgoil,  6  Fed.  Cas.  No. 
3,495. 

84.  The  Calcutta,  4  Fed.  Cas.  No.  2,298. 

85.  1  U.  S.  St.  at  L.  579,  c.  68,  §  6. 

86.  1  U.  S.  St.  at  L.  716. 

87.  Bas  V.  Tingy,  4  Dall.  (U.  S.)  37,  1 
L.  ed.  731;  Clayton  v.  The  Harmony,  5  Fed. 
Cas.  No.  2,871,  Pet.  Adm.  70,  one  fourth 
allowed. 

88.  Jones  v.  Harraden,  9  Mass.  540;  Bas  v. 
Tingy,  4  Dall.  (U.  S.)  37,  1  L.  ed.  731. 

89.  Chapter  14. 


SALT  AGE 


[35  Cyc]  T67 


same,  if  recaptured  by  a  private  vessel  of  the  United  States,  shall  be  restored  on 
payment  of  one-sixth  part  of  the  value  of  the  vessel  or  goods;  and  if  the  vessel, 
so  recaptured,  shall  appear  to  have  been  set  forth  and  armed  as  a  vessel  of  war, 
before  such  capture,  or  afterward,  then  upon  a  salvage  of  one  half  of  the  true 
value  of  such  vessel  of  war.^*^ 

(v)  Other  Services.    The  principles  and  elements  entering  into  a  deter- 
mination of  the  amount  of  compensation  to  be  awarded  salvors  have  been  con- 
sidered in  connection  with  various  sorts  of  salvage  services,  such  as  saving  a 
vessel  disabled  at  sea;     saving  a  vessel  or  her  cargo  from  destruction  by  fire; 
picking  up  a  drifting  barge  or  raft;     rescuing  a  stranded  vessel;^*  or  services 


90.  The  Adeline,  9  Cranch  (U.  S.)  244,  3 
L.  ed.  719,  holding  that  one-sixth  part  only 
is  allowed  for  salvage  to  a  privateer  on  the 
recapture  of  the  cargo  in  an  armed  vessel, 
although  one  half  is  allowed  for  the  recapture 
of  the  vessel. 

91.  See  cases  cited  infra,  this  note. 

Over  thirty-three  and  one-third  per  cent.— 
Hattrick  v.  The  Spanish  Bark,  11  Fed.  Cas. 
No.  6,218a. 

Thirty-three  and  one-third  per  cent. —  At- 

tacapas,  2  Fed.  Cas.  No.  637,  3  Ware  65; 
Sturtevant  v.  The  George  Nicholaus,  23  Fed. 
Cas.  No.  13,578,  Newb.  Adm.  449;  Warder  v. 
La  Belle  Creole,  29  Fed.  Cas.  No.  17,165,  1 
Pet.  Adm.  31. 

Twenty-five  per  cent. — The  Mary  N.  Hogan, 
30  Fed.  381;  Booth  v.  L'Esperanza,  3  Fed. 
Cas.  No.  1,647,  Bee  92;  Fisher  v.  The  Sybil, 
9  Fed.  Cas.  No.  4,824,  Brunn.  Col.  Cas.  274,  5 
Hughes  61  laffi.rmed  in  4  Wheat.  98,  4  L.  ed. 
522] ;  The  Huntress,  12  Fed.  Cas.  No.  6,912. 

Twenty  per  cent.— The  John  G.  Paint,  13 
Fed.  Cas.  No.  7,346,  2  Ben.  174. 

Fifteen  per  cent. —  Williamson  v.  The  Al- 
phonso,  30  Fed.  Cas.  No.  17,749,  1  Curt.  376. 

Under  ten  per  cent. —  The  Peter  White,  149 
Fed.  594;  The  Marcus  Hook,  128  Fed.  813; 
The  Elm  Branch,  106  Fed.  952;  Kasbek 
Steamship  Co.  v.  The  T.  F.  Oakes,  87  Fed. 
229;  The  Thomas  Quigley,  68  Fed.  936;  The 
Courier,  6  Fed.  Cas.  No.  3,283;  The  Czarina, 
6  Fed.  Cas.  No.  3,531,  2  Sprague  48;  The 
George  Gilchrist,  10  Fed.  Cas.  No.  5,333,  1 
Lowell  234;  The  J.  L.  Bowen,  13  Fed.  Cas. 
No.  7,322,  5  Ben.  296;  Norris  v.  The  Island 
City,  18  Fed.  Cas.  No.  10,306,  1  Cliff.  219; 
Towle  V.  The  Great  Eastern,  24  Fed.  Cas.  No. 
14,110  (salvage  service  rendered  by  passen- 
ger) ;  The  Triumph,  24  Fed.  Cas.  No.  14,183, 
1  Sprague  428 ;  The  Golondrina,  L.  R.  1  A.  E. 
334 ;  The  Saint  Nicholas,  Lush.  29. 

92.  See  cases  cited  infra,  this  note. 

Twenty  per  cent  or  over.—  The  City  of  Co- 
lumbia, 56  Fed.  252;  Demarest  v.  The  Helen 
F.  Bobbins,  55  Fed.  1014;  Eastern,  etc.,  R. 
Co.  V.  The  Lydia,  49  Fed.  666;  The  Isaac 
May,  46  Fed.  79 ;  The  Lone  Star,  34  Fed.  807 
[affirmed  in  35  Fed.  793]  ;  The  Perseverance, 
27  Fed.  478;  The  Albert  Gallatin,  1  Fed.  Cas. 
No.  140;  Montgomery  v.  The  P.  T.  Leathers, 
17  Fed.  Cas.  No.  9,736,  Newb.  Adm.  421; 
Union  Tow-Boat  Co.  v.  The  Delphos,  24  Fed. 
Cas.  No.  14,400,  Newb.  Adm.  412;  The 
Magnolia,  3  Can.  L.  T,  Occ.  Notes  107. 

Five  to  twenty  per  tent.—  The  Independent, 
113  Fed.  702;  The  Brandywine,  87  Fed.  652, 


31  C.  C.  A.  187;  Flannery  v.  The  Dayton,  84 
Fed.  678;  Crocker  v.  The  Arkansas,  84  Fed. 
361;  The  H.  E.  Runnels,  82  Fed.  755,  27 
C.  C.  A.  183 ;  Alexander  v.  Car  Floats  Nos.  1, 
3,  4  and  5,  64  Fed.  887;  Seville  v.  The 
Georgia,  53  Fed.  933;  The  Avoca,  39  Fed. 
567;  Wilmington  Transp.  Co.  V.  The  Old 
Kensington,  39  Fed.  496;  Hayden  v.  The  C. 
W.  Cochrane,  11  Fed.  Cas.  No.  6,258,  3 
Woods  304;  The  Tees,  Lush.  505. 

Under  five  per  cent. —  James  Clark  Co.  v. 
Steam  Ferryboat  Columbia,  26  App.  Cas. 
(D.  C.)  85;  The  Car  Float  No.  19,  138  Fed. 
435;  The  Toledo,  136  Fed.  959;  The  Joseph 
Stickney,  127  Fed.  763 ;  Gilchrist  Transp.  Co. 
V.  110,000  Bushels  of  No.  1  Northern  Wheat, 
120  Fed.  432;  The  Merjulio,  68  Fed.  935; 
Clarke  v.  The  Rita,  62  Fed.  761,  10  C.  C.  A. 
629;  Millard  v.  The  Barnegat,  55  Fed.  92; 
Millard  v.  The  Lighter  No.  14,  53  Fed.  143; 
The  European,  44  Fed.  484;  The  Alice  Clark, 
39  Fed.  621;  The  Vanloo,  39  Fed.  570;  The 
Labrador,  39  Fed.  503;  Spreckles  v.  The 
Brussels,  38  Fed.  524;  The  Louisiana,  34  Fed. 
663;  The  Straits  of  Gibraltar,  32  Fed.  297; 
The  Alice  M.  Minot,  30  Fed.  212;  The  0.  M. 
Hitchcock,  25  Fed.  777;  The  Baker,  25  Fed. 
771,  23  Blatchf.  389  [modifying  23  Fed.  109]  ; 
The  Rio  Grande,  22  Fed.  914;  The  Rialto,  15 
Fed.  124;  The  City  of  Newcastle,  7  Aspin. 
546,  71  L.  T.  Rep.  N.  S.  848. 

The  dangerous  character  of  the  cargo 
whereby  the  danger  of  the  salvors  was  largely 
increased  is  a  sufficient  reason  for  enhancing 
the  reward.    The  Cyclone,  16  Fed.  486. 

93.  See  cases  cited  infra,  this  note. 
Under  ten  per  cent. —  The  Lee,  24  Fed.  47; 

Keteltas  v.  Raft  of  Timber,  14  Fed.  Cas.  No. 
7,741a;  A  Raft  of  Spars,  20  Fed.  Cas.  No. 
11,528,  Abb.  Adm.  291  [affirmed  in  20  Fed. 
Cas.  No.  11,529,  Abb.  Adm.  485];  Seven  Coal 
Barges,  21  Fed.  Cas.  No.  12,677,  2  Biss.  297. 

94.  See  cases  cited  infra,  this  note. 
Fifty  per  cent  and  over. —  The  Lamington, 

86  Fed.  075,  30  C.  C.  A.  271  [reversing  80 
Fed.  159];  The  Andrew  Adams,  36  Fed.  205: 
The  Erato,  13  P.  D.  163.  6  Aspin.  334,  57 
L.  J.  P.  D.  &  Adm.  107,  59  L.  T.  Rep.  N.  S. 
840. 

Thirty- three  and  one-third  per  cent. —  The 

Hope,  10  Pet.  (U.  S.)  108,  9  L.  ed.  363;  The 
Euphrasia,  8  Fed.  Cas.  No.  4,545;  The 
Iconiun,  12  Fed.  Cas.  No.  6.995;  The  Kristrel, 
14  Fed.  Cas.  No.  7,935. 

Twenty  to  twenty-five  per  cent. —  Sweeting 
r.  The  Oxford,  66  Fed.  584;  Russell  r.  The 
Tregurno,  50  Fed.  946;  The  Sandringham,  10 

[VII,  A,  3,  e,  (V)] 


768    [35  Cyc] 


SALVAGE 


rendered  in  saving  the  cargo  and 'materials  from  a  vessel  which  has  been  wrecked 
or  which  is  stranded. 


Fed.  556,  5  Hughes  316;  The  Annie  Leland,  1 
Fed.  Cas.  No.  421,  1  Lowell  310. 

Ten  to  twenty  per  cent. —  The  Lizzie  Craw- 
ford, 156  Fed.  201,  203  {affirmed  in  162  Fed. 
642,  89  C.  C.  A.  434];  The  Penobscott,  106 
Fed.  419,  45  C.  C.  A.  372  [modifymg  103  Fed. 
205]  ;  The  Haxby  v.  Merritt's  Wrecking  Or- 
ganization, 83  Fed.  715,  28  C.  C.  A.  33; 
Brown  v.  The  Ranger,  75  Fed.  688;  The 
Kimberley,  40  Fed.  289  [affirmed  in  40  Fed. 
910];  The  Egypt,  17  Fed.  359;  The  Albus,  1 
Fed.  Cas.  No.  148;  The  Ashburton,  2  Fed. 
Cas.  No.  575;  Brooks  v.  The  William  Penn, 

4  Fed.  Cas.  No.  1,965,  2  Hughes  144;  The 
Ellen  Hood,  8  Fed.  Cas.  No.  4,377 ;  The  J.  F. 
Parian,  13  Fed.  Cas.  No.  7,313,  3  Ben.  206 
[affirmed  in  13  Fed.  Cas.  No.  7,314,  8  Blatchf. 
207]  ;  The  Rockland,  20  Fed.  Cas.  No.  11,981; 
The  Sierra  Nevada,  22  Fed.  Cas.  No.  12,846; 
The  Sultan,  23  Fed.  Cas.  No.  13,601. 

Under  ten  per  cent. —  The  Western  Star, 
157  Fed.  489;  The  Devonian,  150  Fed.  831; 
The  Apache,  124  Fed.  905;  The  James  Turpie, 
113  Fed.  700;  The  Alexandra,  104  Fed.  904; 
Ulster  Steamship  Co.  v.  Cape  Fear  Towing, 
etc.,  Co.,  94  Fed.  214,  36  C.  C.  A.  201;  The 
Niagara,  89  Fed.  1000;  Commercial  Towboat 
Co.  V.  The  George  W.  Clyde,  86  Fed.  665,  30 
C.  C.  A.  292;  International  Nav.  Co.  v.  The 
St.  Paul,  86  Fed.  340,  30  C.  C.  A.  70;  Fifield 
V.  The  Thomas  B.  Garland,  83  Fed.  1018; 
The  R.  R.  Rhodes  v.  Fay,  82  Fed.  751,  27 
C.  C.  A.  258;  Merritt  f.  The  St.  Paul,  82 
Fed.  104;  The  Alamo,  75  Fed.  602,  21  C.  C.  A. 
451;  Luckenbach  v.  The  North  Erin,  71  Fed. 
430;  French  v.  The  Excelsior,  48  Fed.  749; 
Hall  V.  The  Lucy  P.  Miller,  48  Fed.  121; 
Laverty  v.  The  Dennis  Valentine,  47  Fed.  664 
[affirmed  in  57  Fed.  398,  6  C.  C.  A.  409]; 
The  City  of  Worcester,  42  Fed.  913;  Congdon 
V.  The  Eleanor,  42  Fed.  543;  The  Joseph 
Laughlin  v.  The  Jas.  Rumsey,  40  Fed.  909; 
South  Carolina  Steam-Boat  Co.  v.  The  Nellie 
Floyd,  39  Fed.  221;  The  Cassandra  Adams, 
30  Fed.  379;  The  Guadalupe,  20  Fed.  443; 
Baker  Salvage  Co.  v.  The  Excelsior,  19  Fed. 
436;  The  Maggie  Ellen,  19  Fed.  221;  The 
Hesper,  18  Fed.  696  [affirmed  in  122  U.  S. 
256,  7  S.  Ct.  1177,  30  L.  ed.  1175];  The 
Hesper,  18  Fed.  692;  The  Sophia  Hanson,  16 
Fed.  144;  The  Mary  E.  Long,  7  Fed.  364; 
The  Leipsic,  5  Fed.  108;  Baker  v.  Hemenway, 
2  Fed.  Cas.  No.  770,  2  Lowell  501;  The 
Birdie,  3  Fed.  Cas.  No.  1,432,  7  Blatchf.  238 
[modifying  3  Fed.  Cas.  No.  1,431,  3  Ben. 
273];  The  Calcutta,  4  Fed.  Cas.  No.  2,298; 
The  Diadem,  7  Fed.  Cas.  No.  3,874;  The 
Marathon,  16  Fed.  Cas.  No.  9,058;  The  M.  B. 
Stetson,  16  Fed.  Cas.  No.  9,363,  1  Lowell 
119;  Scott  V.  The  Clara  E.  Bergen,  21  Fed. 
Cas.  No.  12,526a;  The  Lancaster,  9  P.  D.  14, 

5  Aspin.  174,  49  L.  T.  Rep.  N.  S.  705,  36 
Wkly.  Rep.  608;  The  Jan  Hendrik,  1  Spinks 
181;  The  Persia,  1  Spinks  166;  The  Rajas- 
than,  Swab.  171. 

Florida  reef  cases  —  Twenty-five  to  fifty 
per  cent  —  Bennett  v.  The  Tevere,  3  Fed.  Cas. 
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No.  1,325,  5  Adm.  Rec.  364;  The  Howard,  12 
Fed.  Cas.  No.  6,752a;  The  Lexington,  15  Fed. 
Cas.  No.  8,336;  The  Scotsman,  21  Fed.  Cas. 
No.  12.515;  Walter  v.  The  Montgomery,  29 
Fed.  Cas.  No.  17,120. 

Under  twenty-five  per  cent.— Pent  v.  The 
Ocean  Belle,  19  Fed.  Cas.  No.  10,961;  The 
York,  30  Fed.  Cas.  No.  18,140. 

95.  See  cases  cited  infra,  this  note. 

Fifty  per  cent. —  Shute  v.  Dodge,  7  La.  Ann. 
479;  The  Cimbus,  5  Fed.  Cas.  No.  2,718;  The 
Maria  Bishop,  16  Fed.  Cas.  No.  9,077,  Blatchf. 
Prize  Cas.  552. 

Thirty-three  and  one-third  per  cent. —  De 
Leon  V.  Leitch,  65  Fed.  1002;  Lewis  V.  Lot  of 
Whalebone,  51  Fed.  916;  Small  v.  The  Mes- 
senger, 22  Fed.  Cas.  No.  12,961,  2  Pet.  Adm. 
284;  Stephens  V.  Bales  of  Cotton,  22  Fed. 
Cas.  No.  13,366,  Bee  170;  Weeks  v.  The 
Catharina  Maria,  29  Fed.  Cas.  No.  17,351,  2 
Pet.  Adm.  424. 

Under  thirty-three  and  one-third  per  cent. — 
The  Aguan,  48  Fed.  320;  The  Bickmore,  3 
Fed.  Cas.  No.  1,388;  The  Crown,  6  Fed.  Cas. 
No.  3,450 ;  Jerby  v.  One  Hundred  and  Ninety- 
Four  Slaves,  13  Fed.  Cas.  No.  7,288,  Bee  226; 
Spencer  v.  The  Charles  Avery,  22  Fed.  Cas. 
No.  13,232,  1  Bond  117. 

Florida  reef  cases  —  Over  fifty  per  cent. — 
The  Alabamian,  1  Fed.  Cas.  No.  128;  Curry 
r.  The  H.  J.  May,  6  Fed.  Cas.  No.  3,494; 
The  Helen  E.  Booker,  11  Fed.  Cas.  No.  6,330; 
The  Isaac  Allerton,  13  Fed.  Cas.  No.  7,088; 
Peacon  v.  The  Amazon,  19  Fed.  Cas.  No. 
10,871;  The  Robert  Morris,  20  Fed.  Cas.  No. 
11,893. 

Thirty  to  fifty  per  cent.— The  Athalia,  2 
Fed.  Cas.  No.  598;  The  Cora  Nellie,  6  Fed. 
Cas.  No.  3,217;  The  Elizabeth  Bruce,  8  Fed. 
Cas.  No.  4,358 ;  The  F.  A.  Everett,  8  Fed.  Cas. 
No.  4,603;  The  Indian  Hunter,  13  Fed.  Cas. 
No.  7,024;  The  Joseph  A.  Davis,  13  Fed.  Cas. 
No.  7,534;  The  Mary  Hale,  16  Fed.  Cas.  No. 
9,213;  The  Maryland,  16  Fed.  Cas.  No.  9,218; 
The  May  Howard,  16  Fed.  Cas.  No.  9,348; 
The  Merchant,  17  Fed.  Cas.  No.  9,435;  The 
Nathan  Hannan,  17  Fed.  Cas.  No.  10,029; 
The  North  America,  18  Fed.  Cas.  No.  10,313; 
The  Norway,  18  Fed.  Cas.  No.  10,356;  The 
Pacific,  18  Fed.  Cas.  No.  10,642;  Peacon  v. 
The  Amazon,  19  Fed.  Cas.  No.  10,871;  The 
Tellumah,  23  Fed.  Cas.  No.  13,823. 

Under  thirty  per  cent. —  Johnson  v.  The  El 
Dorado,  50  Fed.  951;  The  Eliza  Mallory,  8 
Fed.  Cas.  No.  4,365. 

Cargo  partly  damaged  and  partly  undam- 
aged.—  A  considerably  larger  percentage  will 
be  allowed  salvors  on  that  part  of  the  cargo 
saved  in  a  damaged  condition  than  on  that 
saved  dry  and  uninjured.  Baker  v.  Cargo  and 
Materials  of  The  Slobodna,  35  Fed.  537;  The 
Ajax,  1  Fed.  Cas.  No.  117;  The  America,  1 
Fed.  Cas.  No.  279;  The  Aquila,  1  Fed.  Cas. 
No.  500;  Buckley  V.  William  M.  Jones,  4 
Fed.  Cas.  No.  2,095;  The  Caroline  Nesmith, 
5  Fed.  Cas.  No.  2,423;  The  Harwood,  11  Fed. 
Cas.  No.  6,186;  The  John  Wesley,  13  Fed. 
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d.  Reduction.  The  amount  of  salvage  compensation  to  which  salvors  would 
be  otherwise  entitled  may  be  reduced  by  avarice  and  hard  dealing  On  their  part/^ 
by  want  of  good  faith/^  by  slight  negligence  or  misconduct/^  by  want  of  skill  or 
energy/^  and  by  errors  of  judgment/  Salvors  should  not  have  their  compensa- 
tion for  services  actually  necessary  reduced  because  they  performed  additional 


Cas.  No.  7,433;  The  Mississippi,  17  Fed.  Cas. 
No.  9,651;  The  Mulhouse,  17  Fed.  Cas.  No. 
9,910;  The  Nathaniel  Kimbal,  17  Fed.  Cas. 
No.  10,033. 

Cargo  saved  by  diving. —  A  larger  per- 
centage will  be  awarded  on  that  portion  of 
the  cargo  savdd  by  diving  and  working  under 
water  than  on  that  saved  with  comparatively 
little  labor  and  expense.  The  America,  1  Fed. 
Cas.  No.  279;  The  Brewster,  4  Fed.  Cas.  No. 

I,  852;  Buckley  v.  William  M.  Jones,  4  Fed. 
Cas.  No.  2,095;  The  Carolina  Nesmith,  5 
Fed.  Cas.  No.  2,423;  The  John  Wesley,  13 
Fed.  Cas.  No.  7,433;  The  Mulhouse,  17  Fed. 
Cas.  No.  9,910;  The  Nathaniel  Kimbal,  17 
Fed.  Cas.  No.  10,033;  The  Telamon,  23  Fed. 
Cas.  No.  13,820;  The  Yucatan,  30  Fed.  Cas. 
No.  18,194. 

96.  The  D.  M.  Hall  v.  The  John  Land,  7 
Fed.  Cas.  No.  3,939. 

Exorbitant  demands. —  The  court,  in  award- 
ing salvage,  may  take  into  consideration  the 
unworthy  conduct  of  salvors  in  seeking  to 
profit  by  the  fright  of  the  crew  of  the  vessel, 
and  reduce  the  amount  from  the  exorbitant 
claim.  The  Ragnarok,  158  Fed.  694;  The 
Young  America,  20  Fed.  926.  But  an  award 
for  salvage  services  will  not  be  abated  be- 
cause of  the  exorbitant  demands  of  the  salvors 
made  before  suit,  where  their  libel  demanded 
no  particular  sum,  and  they  did  not  attempt 
to  hold  the  vessel,  but  permitted  her  to  go, 
and  agreed  to  accept  a  bond  to  be  fixed  by  the 
court.   The  Apache,  124  Fed.  905. 

Unnecessary  attachment. —  Where  libellant, 
who  had  rendered  a  salvage  service  to  a 
steamer,  seized  her  cargo  on  attachment  and 
caused  a  considerable  loss  to  the  owners,  al- 
though the  ship-owner  offered  to  give  security 
for  the  full  amount  of  any  claim  against  it, 
a  reduction  of  the  salvage  award  on  that 
account  by  the  trial  court  will  not  be  dis- 
turbed on  appeal.  The  Banes,  147  Fed.  192, 
77  C.  C.  A.  420. 

97.  The  Dolcoath,  16  Fed.  264;  The  L.  T. 
Knights,  15  Fed.  Cas.  No.  8,585,  1  Lowell 
396;  Western  Transp.  Co.  v.  The  Great  West- 
ern, 29  Fed.  Cas.  No.  17,443. 

Falsehood  by  salvors  touching  the  amount 
of  cargo  saved  by  especially  meritorious  serv- 
ice should  diminish  their  compensation. 
Roberts  i:.  The  St.  James,  20  Fed.  Cas.  No. 

II,  914. 

98.  The  Henry  Steers,  Jr.,  110  Fed.  578; 
Anonymous,  1  Fed.  Cas.  No.  429;  The  Dia- 
dem, 7  Fed.  Cas.  No.  3,874;  The  Mulhouse,  17 
Fed.  Cas.  No.  9,910;  Nickerson  v.  The  John 
Perkins,  18  Fed.  Cas.  No.  10,252,  3  Ware  87; 
The  C.  S.  Butler,  L.  R.  4  A.  &  E.  178,  2 
Aspin.  237,  43  L.  J.  Adm.  17,  30  L.  T.  Rep. 
N.  S.  475,  22  Wkly.  Rep.  759;  The  Lisbon, 
Ir.  R.  1  Eq.  144;  The  Magdalen,  31  L.  J. 
Adm.  22,  5  L.  T.  Rep.  N,  S.  807;  The  Cape 
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Packet,  3  W.  Rob.  122,  6  Notes  of  Cas.  565; 
The  Rowena,  Young  Adm.  (Nova  Scotia) 
255. 

Slight  misconduct  not  resulting  in  loss 

should  not  reduce  the  amount  of  salvage. 
The  D.  M.  Hall  v.  The  John  Land,  7  Fed.  Cas. 
No.  3,393. 

Violent  and  overbearing  conduct  on  the  part 
of  salvors,  although  it  may  not  amount  to 
such  wilful  misconduct  as  to  cause  an  entire 
forfeiture  of  salvage  reward,  will  yet  operate 
to  induce  the  court  to  diminish  the  amount 
of  the  reward.  The  Maria,  7  P.  D.  203,  5 
Aspin.  27,  47  L.  T.  Rep.  N.  S.  737. 

Forcibly  retaining  possession. —  A  salvage 
claim  may  be  dismissed  in  part  because  of 
the  misconduct  in  the  salvors  in  obtruding 
their  services  after  being  formally  discharged 
by  the  owners  of  a  sunken  vessel.  The  Glas- 
gow Packet,  3  Notes  of  Cas.  107,  2  W.  Rob. 
306. 

Not  taking  necessary  assistance. —  Salvage 
award  will  be  diminished  by  reason  of  the 
salvors  not  placing  the  ship  in  a  position  of 
safety,  as  they  might  have  done,  if  they  had 
taken  further  assistance  which  was  offered. 
The  Dosseitei,  10  Jur.  865. 

Usurpation  of  authority  by  a  passenger 
after  the  performance  of  a  salvage  service 
will  reduce  the  amount  of  his  award.  The 
Pennsylvania,  19  Fed.  Cas.  No.  10,945. 

When  the  amount  of  salvage  is  necessarily 
limited  to  mere  compensation  for  labor,  it 
should  not  be  reduced  by  anything  short  of 
gross  negligence  or  dishonesty  and  fraud. 
Sweeting  v.  The  Oxford,  66  Fed.  584. 

The  extent  of  this  diminution  is  measured, 
not  so  much  by  the  amount  of  loss  or  injury 
sustained,  as  by  the  moral  quality  or  degree 
of  turpitude  of  the  act  complained  of.  The 
Mulhouse,  17  Fed.  Cas.  No.  9,910;  The  Cape 
Packet,  6  Notes  of  Cas.  565,  3  W.  Rob. 
122. 

99.  The 'Katie  Collins,  21  Fed.  409;  The 
Dwina,  [1892]  P.  58,  7  Aspin.  173,  61  L.  J. 
Adm.  71,  66  L.  T.  Rep.  N.  S.  862;  The  Perla, 
Swab.  230;  The  Charles  Adolphe,  Swab.  153; 
The  Clarisse,  Swab.  129. 

Where  salvors  fail  to  get  a  stranded  vessel 
afloat  at  the  first  high  water  at  which  she 
might  have  been  floated  had  they  employed 
the  proper  means,  they  must  be  considered  as 
having  failed  in  point  of  skill  and  energy,  and 
must  suffer  the  just  and  legal  consequences 
of  such  failure,  notwithstanding  they  may 
have  saved  the  vessel  and  cargo.  The  Katie 
Collins,  21  Fed.  409. 

Failure  to  do  all  that  might  be  done  affords 
good  ground  for  reducing  the  amount  to  be 
awarded  salvors.  Canadian-Australian  Steam- 
ship Line  r.  The  Strathnevis,  76  Fed.  855. 

1.  Curry  r.  The  H.  J.  i\Iay,  6  Fed.  Cas.  No. 
3,494;  The  Sultan,  23  Fed.  Cas.  No.  13.601. 
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unnecessary  labor.^  Nor  is  the  refusal  on  the  part  of  salvors  to  accept  a  fair  offer 
or  to  make  a  proper  adjustment  of  their  demand  without  suit  ground  for  reducing 
the  amount  of  salvage  to  which  they  would  otherwise  be  entitled.^ 

B.  Apportionment  ^  —  1.  In  General  —  a.  Upon  What  Property.  Where 
a  ship  and  cargo  are  saved  together,  by  common  or  continuous  labor  or  service, 
the  salvage  expenses  are  properly  to  be  apportioned  upon  the  ship,  freight,  and 
cargo,  in  proportion  to  their  respective  values,  as  in  a  case  of  general  average;  ^ 
but  neither  is  liable  for  the  salvage  due  from  the  other.  ^  In  this  class  of  cases, 
no  distinction  can  be  made  between  the  proportions  of  salvage  charged  against 
the  different  kinds  of  cargo;  and  specie  must  bear  its  share  of  the  common  burden.'^ 
But  where  the  ship  is  lost  and  the  voyage  broken  up,  each  article  of  the  cargo  is 
charged  with  its  own  particular  expenses  of  saving.  The  interests  of  the  parties 
are  sundered  by  the  destruction  of  the  ship,  and  the  maxim,  "  Sauve  qui  pent,'' 
apphes.^  Articles,  however,  of  the  same  kind,  saved  at  the  same  time,  and  by 
the  same  salvors,  and  in  a  similar  condition,  may  generally  be  charged  with  the 
same  rate  of  salvage;  ^  and  notary's  fees,  costs  of  the  salvage  suit,  and  similar 
charges  for  the  common  benefit  should  be  apportioned.^^  Where  by  one  series 
of  operations  the  cargo  is  salved,  and  by  another  the  ship,  it  is  proper  for  the 
salvors  to  bring  separate  proceedings  against  ship  and  cargo,  and  for  the 
court  to  award  separate  sums,  each  bearing  a  different  ratio  to  the  amount 
salved. 

b.  Among  Salvors  —  (i)  In  General.  In  apportioning  an  award  among 
salvors,  there  should  be  kept  in  view:  (1)  Their  time  of  arrival;     (2)  the  value. 


2.  Sanderson  v.  The  Ann  Johnson,  21  Fed. 
Cas.  No.  12,297a. 

3.  The  D.  W.  Vaughan,  8  Fed.  Cas.  No. 
4,222,  9  Ben.  26. 

4.  Services  as  subjects  of  apportionment 
see  Shipping. 

5.  The  Eleanor  v.  The  Thomas  W.  Haven, 
48  Fed.  842;  Congdon  v.  The  Eleanor,  42 
Fed.  543;  The  Queen  of  the  Pacific,  18  Fed. 
700,  9  Sawy.  421;  Coast  Wrecking  Co.  v. 
Phoenix  Ins.  Co.,  13  Fed.  127,  20  Blatchf. 
557;  The  Clotilda,  5  Fed.  Cas.  No.  2,903,  1 
Hask.  412;  The  Mulhouse,  17  Fed.  Cas.  No. 
9,910;  Roberts  v.  The  Ocean  Star,  20  Fed. 
Cas.  No.  11,908;  Strout  v.  The  Cuba,  23  Fed. 
Cas.  No.  13,549 ;  Briggs  v.  Merchant  Traders' 
Ship  Loan,  etc.,  Assoc.,  13  Q.  B.  167,  13  Jur. 
787,  18  L.  J.  Q.  B.  178,  66  E.  C.  L.  167;  The 
Pyrennee,  Brown  &  L.  189;  The  Emma,  3 
Notes  of  Cas.  114,  2  W.  Rob.  315. 

No  distinction  can  be  drawn  between  vessel 
and  cargo,  on  the  ground  that  less  exertion 
was  necessary  to  save  the  latter.  The  service 
is  considered  as  a  single  service,  to  be  com- 
pensated by  a  quantum  of  the  proceeds  of  the 
whole  property  saved.  Montgomery  v.  The 
T.  P.  Leathers,  17  Fed.  Cas.  No.  9,736,  Newb. 
Adm.  421.  As  a  general  rule  the  court  will 
not  assess  a  different  ratio  of  salvage  upon 
different  parts  of  the  property,  according  to 
the  labor  expended  on  those  parts,  although  it 
may  do  so  if  justice  requires  it.  The  Vesta,  2 
Hagg.  Adm.  189.  See  also  The  Albion  Lin- 
coln, 1  Fed.  Cas.  No.  144,  1  Lowell  71. 

Where  the  character  of  the  cargo  is  dan- 
gerous, and  the  danger  to  the  salvors  is 
thereby  largely  increased,  it  should  pay  a 
larger  percentage  for  its  rescue  in  safety. 
The  Cyclone,  16  Fed.  486. 

Freight  pro  rata  earned  must  contribute  to 
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the  salvage  with  ship  and  cargo.  The 
Nathaniel  Hooper,  17  Fed.  Cas.  No.  10,032,  3 
Sumn.  542;  The  Racehorse,  3  C.  Rob.  101. 
In  fixing  the  award  for  the  salvage  of  a 
vessel  while  proceeding  on  a  voyage  with 
cargo,  the  freight  will  be  treated  as  divisible, 
and  the  amount  to  be  reckoned  in  the  value 
of  the  salved  property  is  the  proportion 
thereof  which  has  been  actually  earned  at 
the  time  of  the  salvage  service.  Perriam  v. 
Pacific  Coast  Co.,  133  Fed.  140,  66  C.  C.  A. 
206;  The  Norma,  Lush.  124. 

6.  Stone  v.  The  Jewell,  41  Fed.  103;  The 
Alaska,  23  Fed.  597 ;  The  Queen  of  the  Pacific, 
18  Fed.  700,  9  Sawy.  421;  The  Pyrennee, 
Brown  &  L.  189. 

7.  International  Nav.  Co.  v.  The  St.  Paul, 
86  Fed.  340,  30  C.  C.  A.  70;  Merritt  v.  The 
St.  Paul,  82  Fed.  104 ;  The  Longford,  6  P.  D. 
60,  4  Aspin.  385,  50  L.  J.  P.  D.  &  Adm.  28, 
44  L.  T.  Rep.  N.  S.  254,  29  Wkly.  Rep.  491; 
The  Jonge  Bastiaan,  5  C.  Rob.  322.  Contra, 
The  Emma,  3  Notes  of  Cas.  114,  2  W.  Rob. 
315  {dictum  by  Dr.  Lushington). 

8.  The  Mulhouse,  17  Fed.  Cas.  No.  9,910; 
Roberts  v.  The  Ocean  Star,  20  Fed.  Cas.  No. 
11,908. 

9.  Roberts  v.  The  Ocean  Star,  20  Fed.  Cas. 
No.  11,908. 

10.  Roberts  v.  The  Ocean  Star,  20  Fed.  Cas. 
No.  11,908. 

11.  International  Nav.  Co.  v.  The  St.  Paul, 
86  Fed.  340,  30  C.  C.  A.  70;  The  City  of 
Worcester,  42  Fed.  913. 

12.  The  Kaiser  Wilhelm  der  Grosse,  106 
Fed.  963 ;  Demarest  v.  The  Helen  F.  Robbins, 
55  Fed.  1014;  Millard  v.  The  Despatch,  50 
Fed.  611;  Hall  v.  The  Bay  of  Naples,  44  Fed. 
90;  The  Cachemire,  38  Fed.  518;  The  Perse- 
verance, 27  Fed.  478. 
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size,  and  power  of  the  vessels  employed;  (3)  the  effectiveness  of  their  services; 
(4)  their  aid  in  saving  life;  and  (5)  their  remaining,  as  requested,  after  the  prin- 
cipal service  had  been  performed. ^'^  Furthermore  in  distributing  the  award  some 
recognition  should  be  made  of  the  special  losses  or  injuries  which  those  engaged 
in  rendering  the  services  may  have  suffered/^  A  salvor  occupying  a  position 
subordinate  to  the  principal  salvor  is  entitled  to  less  than  the  share  of  an  inde- 
pendent salvor. Where  charterers  are  entitled  to  share  in  a  salvage  award,  the 
proper  rule  is  to  first  allow  the  charterers  their  actual  outlay  in  rendering  the 
service,  that  is,  for  the  hire  of  the  ship,  and  for  the  pay-roll  and  fuel  consumed 
during  the  delay,  and  then  to  divide  the  balance  of  the  award  between  the  charter- 
ers, the  owners  of  the  ship,  and  the  crew.^^ 

(ii)  Between  Vessel  and  Crew.  There  is  no  fixed  rule  governing  the 
division  between  the  owners  and  crew  of  a  vessel  of  the  amount  received  or  awarded 
for  salvage  services. Each  case  of  salvage  must  stand  on  its  own  merits  with 
regard  to  the  rate  of  distribution  of  the  sum  awarded  between  owners  and  crew, 
but  regard  should  be  paid  to  the  value  and  time  of  service  of  each.^^  Under  the 
rule  once  prevailing  in  admiralty,  the  owners  of  the  salving  vessel  could  not 
receive  more  than  one  third  of  the  award,^^  unless  there  were  unusual  circum- 
stances of  peril  to  the  salving  vessel. But  that  was  a  rule  fixed  in  reference  to 
sailing  vessels,  and  the  policy  of  courts  of  admiralty  now  is  to  encourage  salvage 
services  by  steam  vessels  by  giving  to  their  owners  a  larger  proportion.^*    So  also 


13.  The  Kaiser  Wilhelm  der  Grosse,  106 
Fed.  963. 

14.  The  Kaiser  Wilhelm  der  Grosse,  106 
Fed.  963 ;  Demarest  v.  The  Helen  F.  Robbins, 
55  Fed.  1014;  Insurance  Co.  of  North  Amer- 
ica V.  The  Venezuela,  55  Fed.  416,  5  C.  C.  A. 
159  [aprming  50  Fed.  607]  ;  Hall  v.  The  Bay 
of  Naples,  44  Fed.  90 ;  The  Lone  Star,  34  Fed. 
807  [affirmed  in  35  Fed.  793]. 

15.  The  Kaiser  Wilhelm  der  Grosse,  106 
Fed.  963;  The  Eastern  Monarch,  Lush.  81. 

16.  The  Kaiser  Wilhelm  der  Grosse,  106 
Fed.  963. 

17.  The  Cyclone,  16  Fed.  486;  The  Marquis 
of  Huntly,  3  Hagg.  Adm.  246. 

18.  Insurance  Co.  of  North  America  v.  The 
Venezuela,  55  Fed.  416,  5  C.  C.  A.  159;  Raft 
of  Spars,  20  Fed.  Cas.  No.  11,529,  Abb.  Adm. 
485. 

19.  The  New  Orleans,  23  Fed.  909. 

20.  Cape  Fear  Towing,  etc.,  Co.  v.  Pearsall, 
90  Fed.  435,  33  C.  C.  A.  161. 

21.  The  Key  West,  11  Fed.  911. 

22.  The  Blaireau,  2  Cranch  (U.  S.)  240,  2 
L.  ed.  266;  Bond  v.  The  Cora,  3  Fed.  Cas. 
No.  1,620,  2  Pet.  Adm.  361;  The  Charles 
Henry,  5  Fed.  Cas.  No.  2,617,  1  Ben.  8; 
Concklin  v.  The  Harmony,  6  Fed.  Cas.  No. 
3,089,  1  Pet.  Adm.  34  note;  Evans  v.  The 
Charles,  8  Fed.  Cas.  No.  4,556,  Newb.  Adm. 
329;  The  Georgiana,  10  Fed.  Cas.  No.  5,355, 
1  Lowell  91;  The  Henry  Ewbank,  11  Fed. 
Cas.  No.  6,376,  1  Sumii.  400;  The  Lovett 
Peacock,  15  Fed.  Cas.  No.  8,555,  1  Lowell 
143;  Sewell  v.  Nine  Bales  of  Cotton,  21  Fed. 
Cas.  No.  12,683,  5  Phila.  (Pa.)  508;  Sturte- 
vant  V.  The  George  Nicholaus,  23  Fed.  Cas. 
No.  13,578,  Newb.  Adm.  449;  Union  Tow- 
Boat  Co.  V.  The  Delphos,  24  Fed.  Cas.  No. 
14,400,  Newb.  Adm.  412. 

In  the  fifth  circuit,  the  ruh^  for  the  appor- 
tionment of  salvage  is  to  give  one  half  to  the 
salving  vessel,  and  the  other  half  to  her  offi- 


cers and  crew  in  proportion  to  their  rates  of 
wages,  allowing  to  the  vessel  any  extra  ex- 
penses incident  to  the  salvage  service  over  and 
above  her  ordinary  outlays.  Sonderburg  v. 
Ocean  Towboat  Co.,  22  Fed.  Cas.  No.  13,175, 
3  Woods  146. 

23.  Bell  V.  The  Ann,  3  Fed.  Cas.  No.  1,245, 
2  Pet.  Adm.  278  (one  half)  ;  The  Cumberland, 
6  Fed.  Cas.  No.  3,470  (one  half)  ;  The  Henry 
Ewbank,  11  Fed.  Cas.  No.  6,376,  1  Sumn. 
400;  The  John  G.  Paint,  13  Fed.  Cas.  No. 
7,346,  2  Ben.  174  (one  half);  Small  v.  The 
Messenger,  22  Fed.  Cas.  No.  12,961,  2  Pet. 
Adm.  284  (one  half)  ;  Taylor  v.  The  Cato,  23" 
Fed.  Cas.  Co.  13,786,  1  Pet.  Adm.  48  (one 
half)  ;  The  Waterloo,  29  Fed.  Cas.  No.  17,257, 
Blatchf.  &  H.  114  (two  thirds). 

24.  The  Gibson,  160  Fed.  230  (three 
fourths)  ;  The  Indian,  159  Fed.  20,  86  C.  C.  A. 
210  (three  fifths)  ;  The  City  of  Puebla,  153 
Fed.  925  (three  fourths)  ;  The  J.  Emory 
Owen,  128  Fed.  996  (two  thirds)  ;  The  S.  A. 
Rudolph,  39  Fed.  331  (two  thirds);  The 
Pomona,  37  Fed.  815  (four  fifths)  ;  The  Adi- 
rondack, 5  Fed.  213  (three  fifths);  The 
Leipsic,  5  Fed.  108  (three  fifths)  ;  The  Love- 
tand,  5  Fed.  105  (one  half);  Brooks  r.  The 
William  Penn,  4  Fed.  Cas.  No.  1,965,  2  Hughes 
144;  The  C.  W.  Ring,  6  Fed.  Cas.  No.  3,525, 
2  Hughes  99  (three  fifths)  ;  The  Saragossa, 
21  Fed.  Cas.  No.  12,335,  1  Ben.  553  (one 
half)  ;  The  Livietta,  8  P.  D.  24.  5  Aspin.  132, 
48  L.  T.  Rep.  N.  S.  799,  31  Wklv.  Rep.  643 
(two  thirds)  ;  The  Earl  Grey.  3  ilagg.  Adm. 
363;  The  Raikes,  1  Hags^.  Adm  246;  The 
Beulah,  2  Notes  of  Cas.  6^1,  1  W.  Rob.  477; 
The  Marino,  Young  Adm.  (Nova  Scotia) 
51. 

Sailing  vessel  or  steamship. —  In  apportion- 
ing salvage  reward  among  the  owners,  mas- 
ter, and  crow  of  a  sailing  vessel  which  has 
rendered  salvage  services,  the  court  will  not 
allot  to  the  owners  the  same  proportion  of 
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where  the  risk  of  the  salving  vessel  is  extreme,^^  and  the  vessel  and  cargo  are  of 
large  value,^^  or  the  principal  service  is  performed  by  the  vessel,^^  or  the  owners 
direct  the  service,^^  the  owners'  share  should  be  proportionately  enlarged.  On 
the  other  hand,  where  the  services  are  mainly  the  personal  exertions  of  the  master 
and  the  crew,  the  vessel  itself  rendering  little  or  no  assistance,  and  being  exposed 
to  small  risk,  the  master  and  crew  should  receive  the  major  portion  of  the  award.^^ 
(ill)  Among  Members  of  Crew.  In  all  ordinary  cases  the  respective 
wages  received  by  the  members  of  the  crew  of  a  salving  vessel  afford  a  proper  basis 
for  the  distribution  among  them  of  the  share  of  the  salvage  awarded  to  them.^^ 
In  making  the  apportionment  the  court  will,  however,  regard  both  the  actual 
services  rendered  and  the  risks  run  by  individual  members  of  the  crew,^^  and  will 


the  reward  as  in  the  case  of  services  rendered 
by  a  steamship  (usually  one  half),  unless 
the  circumstances  show  that  the  vessel  itself, 
as  where  the  services  are  effected  by  steam 
power,  was  the  chief  agent  in  effecting  the 
salvage.  The  Palmyra,  1  Aspin.  182,  25  L.  T. 
Rep.  N.  S.  884. 

25.  Charente  Steamship  Co.  v.  The  Dupuy 
De  Lome,  55  Fed.  93  (five  sixths). 

The  increase  of  the  owners'  risk  through 
the  deviation  of  the  vessel,  having  a  large 
and  valuable  cargo,  in  order  to  effect  a  sal- 
vage service,  is  an  important  element  in  the 
apportionment.  Where  that  risk  is  large, 
and  the  salvage  service  of  a  very  low  o^der 
of  merit,  the  allowance  of  a  larger  propor- 
tion to  the  vessel  is  not  unreasonable.  Mark- 
ham  V.  Simpson,  22  Fed.  743;  Montgomery 
f.  The  T.  P.  Leathers,  17  Fed.  Cas.  No.  9,736, 
Newb.  Adm.  421 ;  The  Farnley  Hall,  4  Aspin. 
499,  46  L.  T.  Rep.  N.  S.  216.  Contra,  The 
Deveron,  1  W.  Rob.  180. 

26.  Robertson  v.  The  Wellington,  52  Fed. 
605. 

27.  The  Rebecca  Shepherd,  148  Fed.  727; 
The  J.  Emory  Owen,  128  Fed.  996;  Ulster 
Steamship  Co.  v.  Cape  Fear  Towing,  etc.,  Co., 
94  Fed.  214,  36  C.  C.  A.  201;  Peacock  v. 
Three  Million  Feet  of  Lumber,  93  Fed.  983; 
The  Sirius,  53  Fed.  611  [reversed  on  other 
grounds  in  57  Fed.  851,  6  C.  C.  A.  614]; 
Lewis  v.  Lot  of  Whalebone,  51  Fed.  916; 
The  Louisiana,  34  Fed.  663;  Montgomery  v. 
The  T.  P.  Leathers,  17  Fed.  Cas.  No.  9,736, 
Newb.  Adm.  421;  Studley  v.  Baker,  23  Fed. 
Cas.  No.  13,559,  2  Lowell  205 ;  The  Kenmure 
Castle,  7  P.  D.  47,  5  Aspin.  27,  47  L.  T.  Rep. 
N.  S.  661,  30  Wkly.  Rep.  708;  The  Auguste 
Andre,  Young  Adm.  (Nova  Scotia)  201. 

Although  the  services  are  rendered  by  the 
vessel  and  her  machinery,  the  master  and 
crew  doing  only  their  ordinary  duty,  for 
which  they  were  paid  by  the  owner,  still  the 
men  must  receive  a  share  of  the  award. 
The  New  Orleans,  23  Fed.  909. 

28.  Cape  Fear  Towing,  etc.,  Co.  v.  Pear- 
sail,  90  Fed.  435,  33  C.  C.  A.  161. 

29.  The  Galaxy,  9  Fed.  Cas.  No.  5,186, 
Blatchf.  &  H.  270  (three  fourths)  ;  Pent  v. 
Two  Thousand  Eight  Hundred  and  Fifty 
Dollars,  19  Fed.  Cas.  No.  10,961a  (three 
fifths)  ;  The  Charles,  L.  R.  3  A.  &  E.  536, 
1  Aspin.  296,  26  L.  T.  Rep.  N.  S.  594,  21 
Wkly.  Rep.  13  (seven  eighths)  ;  The  Palmyra, 
1  Aspin.  278,  25  L.  T.  Rep.  N.  S.  884  (two 
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thirds).  See  also  Dailey  f.  The  Mary  Free- 
land,  62  Fed.  943. 

30.  Scows  Nos.  21  and  59,  121  Fed.  430; 
Cape  Fear  Towing,  etc.,  Co.  v.  Pearsall,  90 
Fed.  435,  33  C.  C.  A.  161;  Cedros  Island  Min., 
etc.,  Co.  V.  The  Sirius,  53  Fed.  611  {reversed 
on  other  grounds  in  57  Fed.  851,  6  C.  C.  A. 
614];  Brooks  v.  The  William  Penn,  4  Fed. 
Cas.  No.  1,965,  2  Hughes  144;  Cartwell  v. 
The  John  Taylor,  5  Fed.  Cas.  No.  2,482,  Newb. 
341;  The  Puritan,  20  Fed.  Cas.  No.  11,474, 
7  Ben.  571;  The  Saragossa,  21  Fed.  Cas.  No, 
12,334,  1  Ben.  551;  The  Saragossa,  21  Fed. 
Cas.  No.  12,335,  1  Ben.  553;  Sewell  v.  Nine 
Bales  of  Cotton,  21  Fed.  Cas.  No.  12,683,  5 
Phila.  (Pa.)  508;  The  Cleopatra,  3  P.  D. 
145,  47  L.  J.  Adm.  72 ;  The  Martha,  3  Hagg. 
Adm.  434;  The  Earl  Grey,  3  Hagg.  Adm. 
363;  The  Auguste  Andre,  Young  Adm.  (Nova 
Scotia)  201;  The  Marino,  Young  Adm.  (Nova 
Scotia)  51. 

When  no  gross  sum  has  been  fixed  as  an 
award  to  the  officers  and  men  of  a  salving 
vessel,  the  respective  rates  of  wages  are  not 
necessarily  a  just  measure  of  the  awards  to 
be  made  to  certain  salvors,  who  fail  to  sue 
until  others  have  recovered  their  compensa- 
tion.   Wood  f.  The  Wellington,  54  Fed.  901. 

31.  The  Minneapolis,  [1902]  P.  30,  9  As- 
pin. 270,  71  L.  J.  P  D.  &  Adm.  28,  86  L.  T. 
Rep.  N.  S.  263. 

If  some  of  the  crew  have  exposed  them- 
selves to  much  greater  risk  than  the  rest, 
the  court  will  give  them  a  larger  share  on 
equitable  principles.  The  Sirius,  53  Fed.  611 
[reversed  on  other  grounds  in  57  Fed.  851,  6 
C.  C.  A.  614] ;  The  Ontario,  18  Fed.  Cas.  No. 
10,541,  8  Ben.  500;  The  Puritan,  20  Fed.  Cas. 
No.  11,474,  7  Ben.  571;  The  Sarah,  3  P.  D. 
39,  3  Aspin.  542,  37  L.  T.  Rep.  N.  S.  831. 

Special  reward  to  master  or  mate. —  The 
master  or  mate  of  the  salving  vessel  who  goes 
on  board  the  distressed  vessel  and  navigates 
her  to  port  is  entitled  to  a  liberal  portion 
of  the  award.  Coffin  v.  The  Akbar,  5  Fed. 
456;  The  Anna,  1  Fed.  Cas.  No.  398,  6  Ben. 
166  [affirmed  in  1  Fed.  Cas.  No.  401,  10 
Blatchf.  456]  ;  Bell  i;.  The  Ann,  3  Fed.  Cas. 
No.  1,245,  2  Pet.  Adm.  278;  The  Czarina,  6 
Fed.  Cas.  No.  3,531,  2  Sprague  48;  The  J.  L. 
Bowen,  13  Fed.  Cas.  No.  7,322,  5  Ben.  296; 
Lamar  v.  The  Penelope,  14  Fed.  Cas.  No. 
8,007 ;  U.  S.  Mail  Steamship  Co.  v.  The  John 
Potter,  28  Fed.  Cas.  No.  16,792a;  Williamson 
V,  The  Alphonso,  30  Fed.  Cas.  No.  17,749,  1 
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also  discriminate  between  the  navigating  and  the  non-navigating  part  of  the 
crew.^^ 

2.  Agreements  to  Apportion.  While  by  the  ancient  law  of  admiralty  courts/^ 
and  by  statute  in  both  the  United  States  and  England/^  any  stipulation  by 
which  seamen  agree  to  abandon  their  rights  to  salvage  is  invalid,  they  are  not 
prevented  from  entering  into  equitable  agreements  for  the  apportionment  of 
salvage,  and  such  agreements  will  be  upheld  by  the  courts.^^  Where,  however, 
the  agreement  is  manifestly  inequitable  or  there  is  evidence  of  fraud  or  conceal- 
ment, it  will  be  set  aside. 

VIII.  RIGHT  OF  POSSESSION  AND  LIEN. 
A.  Right  of  Possession.    In  some  cases  salvors  have  a  right  to  retain 
possession  of  the  property  to  secure  for  themselves  the  compensation  which  may 


Curt.  37G;  The  Golondrina,  L.  R.  1  A.  &  E. 
334;  The  Skibladner,  3  P.  D.  24,  3  Aspin. 
556,  47  L.  J.  P.  D.  &  Adm.  84,  38  L.  T.  Rep. 
N.  S.  150.  The  master  is  entitled  to  special  re- 
ward for  his  skilful  navigation  in  dangerous 
circumstances.  The  Castlewood,  4  Aspin.  278, 
42  L.  T.  Rep.  N.  S.  702.  Where  the  master 
undertakes  the  responsibility  of  deviating 
from  his  course,  and  so  imperiling  his  insur- 
ance; for  the  purpose  of  rendering  salvage 
service,  he  is  entitled  to  considerable  reward. 
The  Aletheia,  13  Wkly.  Rep.  279.  A  master 
who  suffers  personal  injury  is  entitled  to  a 
liberal  portion.  Demarest  v.  The  Helen  F. 
Robbins,  55  Fed.  1014;  The  John  G.  Paint, 
13  Fed.  Cas.  No.  7,346,  2  Ben.  174. 

Heroic  and  self-sacrificing  conduct  on  the 
part  of  the  master  will  entitle  him  to  an 
increased  portion  of  the  award.  Hamilton  v. 
The  Kaaterskill,  48  Fed.  701. 

A  mistake  on  the  part  of  an  officer,  which 
entails  considerable  expense,  will  diminish  the 
amount  to  which  such  officer  v/ould  otherwise 
be  entitled.  The  John  G.  Paint,  13  Fed.  Cas. 
No.  7,346,  2  Ben.  174. 

An  officer  who  refuses  his  aid  will  receive 
little  or  nothing.  The  Lovett  Peacock,  15 
Fed.  Cas.  No.  8,555,  Lowell  143. 

32.  The  Minneapolis,  [1902]  P.  30,  9  Aspin. 
270,  71  L.  J.  P.  D.  &  Adm.  28,  86  L.  T.  Rep. 
N.  S.  263;  The  Spree,  [1893]  P.  147,  7  Aspin. 
397,  69  L.  T.  Rep.  N.  S.  628,  1  Reports  584, 
half  shares  to  non-navigating  part  of  crew. 

33.  The  Pride  of  Canada,  Brown  &  L.  208, 
9  L.  T.  Rep.  N.  S.  546. 

Receipt  for  salvage  given  in  ignorance. — An 
ignorant  salvor  who  has  signed  a  receipt  in 
full  of  all  demands  for  salvage  will  be  re- 
lieved in  admiralty.  Silver  Bullion,  2  Spinks 
70. 

34.  U.  S.  Rev.  St.  (1878)  §  4535  [U.  S. 
Comp.  St.  (1901)  p.  3082].  And  see  Baker 
Salvage  Co.  v.  The  Taylor  Dickson,  40  Fed. 
261. 

35.  The  Pride  of  Canada,  Brown  &  L.  208, 
9  L.  T.  Rep.  N.  S.  546.  And  see  The  Ganges, 
L.  R.  2  A.  &  E.  370,  4  Aspin.  317,  38  L.  J. 
Adm.  61,  22  L.  T.  Rep.  N.  S.  72. 

These  statutes  are  not  applicable  to  a  mas- 
ter.—The  Wilhelm  Tell,  [1892]  P.  337,  7 
Aspin.  329,  61  L.  J.  P.  D.  &  Adm.  127,  69 
L.  T.  Rep.  N.  S.  199,  1  Reports  551,  41  Wkly. 
Rep.  205.  ^ 


A  steam  trawler  is  not  a  vessel  "  to  be  em- 
ployed on  salvage  service  "  within  section  18 
Merchant  Shipping  Act  Amendment  Act 
(1862),  §  18,  although  the  agreement  be- 
tween the  owners  and  seamen  provides  for 
an  apportionment  of  any  salvage  earned. 
The  Wilhelm  Tell,  [1892]  P.  337,  7  Aspin. 
329,  61  L.  J.  P.  D.  &  Adm.  127,  69  L.  T. 
Rep.  N.  S.  199,  1  Reports  551,  41  Wkly.  Rep. 
205. 

An  agreement  to  waive  salvage  in  consid- 
eration of  higher  wages  is  invalid.  The  Mary- 
anne,  11  L.  T.  Rep.  N.  S.  85. 

Agreement  between  ship-owners  and  crew 
as  to  deductions. — An  agreement  between 
ship-owners  and  crew  that  before  apportion- 
ment of  salvage  the  ship-owners  shall  be  en- 
titled to  deduct  from  the  sum  awarded  for 
salvage  the  amount  of  any  damages  sustained 
by  the  ship  or  her  gear  in  the  performance 
of  the  salvage  service,  and  by  reason  of  her 
loss  of  fishing,  is  inoperative.  The  Saltburn, 
7  Aspin.  474,  71  L.  T.  Rep.  N.  S.  19,  6  Re- 
ports 702. 

36.  Sonderburg  i;.  Ocean  Tow-Boat  Co.,  22 
Fed.  Cas.  No.  13,175,  3  Woods  146;  The 
James  Armstrong,  L.  R.  4  A.  &  E.  380,  3 
Aspin.  46,  33  L.  T.  Rep.  N.  S.  390;  The 
Ganges,  L.  R.  2  A.  &  E.  370,  4  Aspin.  317, 
38  L.  J.  Adm.  61,  22  L.  T.  Rep.  N.  S.  72; 
The  Wilhelm  Tell,  [1892]  P.  337,  7  Aspin. 
329,  61  L.  J.  P.  D.  &  Adm.  127,  69  L.  T.  Rep. 
N.  S.  199,  1  Reports  551,  41  Wkly.  Rep.  205; 
The  Afrika,  5  P.  D.  192,  4  Asijin.  266,  49 
L.  J.  P.  D.  &  Adm.  63,  42  L.  T.  Rep.  N.  S.  403; 
The  Enchantress,  Lush.  93,  30  L.  J.  Adm.  15, 
2  L.  T.  Rep.  N.  S.  574. 

The  burden  of  proof  is  upon  those  who 
assert  such  an  agreement  to  show,  not  merely 
its  existence,  but  also  its  fairness.  The  Pride 
of  Canada,  Brown  &  L.  208,  9  L.  T.  Rep.  N.  S. 
546. 

37.  Sonderburg  r.  Ocean  Tow-Boat  Co.,  22 
Fed.  Cas.  No.  13,175,  3  Woods  146  (holding 
that  every  agreement  between  the  owners  of 
a  saJving  vessel  and  its  officers  and  crew  as  to 
the  distribution  of  salvage  should  be  made 
with  the  fullest  explanation  of  all  the  facts, 
or  it  will  be  set  aside)  ;  The  Afrika,  5  P.  D. 
192,  4  Aspin.  266,  49  L.  J.  P.  D.  &  Adm.  63, 
42  L.  T.  Rep.  N.  S.  403;  The  Pensacola, 
Brown  &  L.  306;  The  Enchantress,  30  L.  J. 
Adm.  15,  Lush.  93,  2  L.  T.  Rep.  N.  S.  574; 
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be  due.^^  Thus  the  finder  of  derehct  property,  who  takes  possession  with  the 
intention  of  saving  the  same,  gains  a  right  of  exclusive  possession  which  he  can 
maintain  against  the  true  owner.^^  The  owner  does  not  renounce  his  right  of 
property/^  but  he  does  abandon  temporarily  his  right  of  possession,  which  is 
transferred  to  the  finder  who  is  not  bound  to  part  therewith  until  his  just  demands 
shall  be  paid,  or  until  the  property  shall  be  taken  into  the  custody  of  the  law 
preparatory  to  the  amount  of  salvage  being  legally  ascertained.*^  This  rule, 
however,  is  applicable  only  to  derelicts.  When  the  vessel  is  not  derelict  even 
hona  fide  salvors  have  no  right  to  the  exclusive  possession,  and  are  bound  to  give 
up  charge  to  the  master  on  his  appearing  and  claiming  charge.*^ 

B.  Lien  —  l.  Existence  —  a.  In  General.  A  salvage  service  carries  with  it 
a  maritime  lien  on  the  things  saved,*""^  whether  the  vessel  is  foreign  or  domestic.** 
Such  lien  is  subject  to  the  risk  of  subsequent  depreciation  of  the  value  of  the 
property  by  subsequent  accidents  or  otherwise.*^ 

b.  Services  Rendered  Under  Contract.  Salvage  services  rendered  under  a 
previous  special  agreement  fairly  made,  stipulating  for  a  compensation  contingent 
on  the  success  of  the  salvor's  efforts,  will  be  recognized  in  admiralty  as  creating 
a  valid  lien.*^  It  has  been  held  that  a  distinct  agreement  to  pay  a  stipulated 
sum  whether  the  service  be  successful  or  not  will  prevent  the  attaching  of  a 
lien ;  *^  but  by  the  weight  of  authority  it  seems  that  even  an  absolute  contract 
to  pay  will  not  have  this  effect.*^ 


The  Louisa,  2  Notes  of  Cas.  149,  2  W.  Eob. 
22. 

38.  The  Glasgow  Packet,  3  Notes  of  Cas. 
107,  2  W.  Rob.  306. 

In  the  case  of  capture  and  recapture  the 
property  remains  witli  the  recaptors  until  the 
salvage  is  paid.  Marshall  r.  Delaware  Ins. 
Co.,  16  Fed.  Cas.  No.  9,127,  2  Wash.  54  [a/- 
firmed  in  4  Cranch  202,  2  L.  ed.  596]. 

39.  Baker  v.  Hoag,  7  N.  Y.  555,  59  Am. 
Dec.  431;  The  Amethyst,  1  Fed.  Cas.  No. 
330,  2  Ware  28;  The  Bee,  3  Fed.  Cas.  No. 
1,219,  1  Ware  336;  Hartshorn  v.  Twenty- 
Five  Cases  of  Silk,  11  Fed.  Cas.  No.  6,168a; 
The  John  Gilpin,  13  Fed.  Cas.  No.  7,345,  01- 
cott  77;  Lewis  i;.  The  Elizabeth  and  Jane,  15 
Fed.  Cas.  No.  8,321,  1  Ware  33;  The  Dantzic 
Packet,  3  Hagg.  Adm.  383. 

40.  The  Amethyst,  1  Fed.  Cas.  No.  330,  2 
Ware  28;  The  Bee,  3  Fed.  Cas.  No.  1,219,  1 
Ware  336. 

41.  The  Hyderabad,  11  Fed.  749,  1  Biss. 
112;  The  Bee,  3  Fed.  Cas.  No.  1,219,  1  Ware 
336;  Hartfort  i".  Jones,  1  Ld.  Raym.  393,  91 
Eng.  Reprint  1161;  The  Tritonia,  5  Notes  of 
Cas.  Suppl.  1. 

42.  The  Hyderabad,  11  Fed.  749,  1  Biss. 
112;  The  Cleone,  6  Fed.  517,  7  Sawy.  77; 
Vincent  v.  The  Penelope,  28  Fed.  Cas.  No. 
16,946;  The  Champion,  Brown  &  L.  69. 

43.  Baker  v.  Hoag,  7  N.  Y.  555,  59  Am. 
Dec.  431;  Central  Stockyard,  etc.,  Co.  v. 
Mears,  89  N.  Y.  App.  Div.  452,  85  N.  Y. 
Suppl.  795;  The  Sabine,  101  U.  S.  384,  25 
L.  ed.  982;  Leathem  The  Roanoke,  50  Fed. 
574;  Chapman  'V.  The  Greenpoint,  38  Fed. 
671;  The  Bee,  3  Fed.  Cas.  No.  1,219,  1  Ware 
336;  Fads  v.  The  H.  D.  Bacon,  8  Fed.  Cas. 
No.  4,232,  Newb.  Adm.  274;  Lewis  The 
Elizabeth  and  Jane,  15  Fed.  Cas.  No.  8,321, 
1  Ware  33;  The  Blenden-Hall,  1  Dods.  414; 
Baring  t;.  Day,  8  East  57;  The  Nicolai  Hein- 
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rich,  17  Jur.  329;  Hartford  v.  Jones,  1  Ld. 
Raym.  393,  91  Eng.  Reprint  1161;  The  Fleece, 
7  Notes  of  Cas.  534,  3  W.  Rob.  278;  The  Con- 
queror, 5  Can.  L.  T.  Occ.  Notes  332;  The 
Flora,  Young  Adm.  (Nova  Scotia)  48. 

Lien  on  governmental  property. — Although 
a  lien  for  salvage  on  property  belonging  to 
the  United  States  cannot  be  enforced  by  the 
courts  by  means  of  a  suit  against  the  govern- 
ment, nor  by  a  proceeding  in  rem  when  pos- 
session of  the  property  can  only  be  obtained 
by  taking  it  out  of  the  actual  possession  of 
oificers  or  agents  of  the  government,  yet  it 
may  exist  and  may  be  enforced  whenever  en- 
forcement does  not  disturb  the  possession  of 
the  government.  The  Davis,  10  Wall.  (U.  S.) 
15,  19  L.  ed.  875. 

Where  there  are  separate  sets  of  salvors, 
they  have  not  separate  liens  on  the  several 
articles  saved  by  each  set,  but  all  are  entitled 
to  be  paid  for  the  salvage  services  rendered 
out  of  all  the  property  saved.  The  Albion 
Lincoln,  1  Fed.  Cas.  No.  144,  1  Lowell  71. 
See  also  supra,  IV,  K,  1. 

44.  Chapman  f.  The  Greenpoint,  38  Fed. 
671. 

45.  The  L.  W.  Perry,  71  Fed.  745;  The 
Carl  Schurz,  5  Fed.  Cas.  No.  2,414,  2  Flip. 
330. 

46.  Chapman  v.  The  Greenpoint,  38  Fed. 
671;  Collins  v.  The  Fort  Wayne,  6  Fed.  Cas. 
No.  3,012,  1  Bond  476. 

47.  The  Marquette,  16  Fed.  Cas.  No.  9,101, 
Brown  Adm.  364,  371,  where  the  court  said: 
"  Such  a  contract  creates  a  mere  personal 
obligation,  and  no  lien  attaches  on  account 
of  it."  See  also  supra,  II,  C,  1,  1.  But  see 
cases  cited  infra,  note  48, 

48.  Leathem  v.  The  Roanoke,  50  Fed.  574; 
The  Louisa  Jane,  15  Fed.  Cas.  No.  8,532,  2 
Lowell  295;  The  Williams,  29  Fed.  Cas.  No. 
17,710,  Brown  Adm.  208. 
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2.  Priorities.  A  claim  for  salvage  takes  precedence  of  prior  maritime  liens.'*® 
Thus  a  claim  for  salvage  takes  precedence  over  all  previous  liens  of  materialmen 
and  stevedores ;  mortgage  liens ;  a  claim  of  the  holder  of  a  bottomry  and 
respondentia  bond;  a  claim  in  rem  against  a  vessel  for  a  collision;  a  claim  for 
general  average  arising  from  the  jettison  of  a  portion  of  the  cargo;  claims  of 
the  government  for  duties;  and  claims  for  wages  earned  before  the  salvage 
services  were  performed. But  a  lien  for  salvage  is  inferior  to  the  lien  of  seamen 
for  wages  earned  on  a  subsequent  voyage." 

3.  Waiver,  Loss,  or  Discharge.  It  requires  the  most  uneq.uivocal  acts  on  the 
part  of  salvors  to  show  that  they  intend  to  abandon  their  lien  and  resort  to  the 
owners  for  payment. It  is  not  necessary  that  salvors  should  retain  the  vessel 
saved  in  order  to  preserve  their  lien,  and  abandonment  or  waiver  of  such  lien  is 
not  to  be  inferred  from  the  fact  of  delivery  to  the  owners,^^  although  the  delivery 
be  made  on  land.^^ 

4.  Assignment.  In  the  absence  of  statutory  restrictions  the  assignment  of  a 
claim  for  salvage  secured  by  a  maritime  lien  will  carry  the  security  with  the  claim, 
when  the  parties  so  intend, unless  it  appears  that  such  assignment  was  obtained 
by  fraud  or  unfair  dealing.®^  Under  the  Enghsh  Merchant  Shipping  Act  an 
assignment  by  a  seaman  of  his  right  to  salvage  reward  already  acquired  is  wholly 


49.  The  Dredge  No.  1,  137  Fed.  110;  The 
Thomas  Morgan,  123  Fed.  781;  The  Barney 
Eaton,  2  Fed.  Cas.  No.  1,028,  1  Biss.  242; 
Lewis  V.  The  Elizabeth  and  Jane,  15  Fed. 
Cas.  No.  8,321,  Ware  33;  The  Gustaf,  Lush 
506,  31  L.  J.  Adm.  207. 

50.  The  M.  Vandercook,  24  Fed.  472;  Col- 
lins V.  The  Fort  Wayne,  6  Fed.  Cas.  No.  3,012, 
1  Bond  476;  Emerson  v.  The  Pandora,  8  Fed. 
Cas.  No.  4,442,  Newb.  Adm.  438. 

51.  The  Lillie  Laurie,  50  Fed.  219. 

52.  The  Launberga,  154  Fed.  959;  Giro  v. 
The  Alexander  Wise,  10  Fed.  Cas.  No.  5,463. 

53.  The  Jeremiah,  13  Fed.  Cas.  No.  7,290, 
10  Ben.  338. 

54.  The  Spaulding,  22  Fed.  Cas.  No.  13,215, 
Brown  Adm.  310. 

55.  Merritt  v.  One  Package  of  Merchandise, 
30  Fed.  195  [affirmed  in  32  Fed.  Ill],  hold- 
ing that  where  property  is  salved  on  the  high 
seas,  and  brought  by  the  salvors  within  the 
limits  of  the  United  States,  the  salvage  claims 
are  entitled  to  priority  over  the  claims  of 
the  government  for  duties.  But  for  salvage 
services  in  rescuing  a  vessel  and  cargo  the 
latter  cannot  be  libeled  and  seized  so  as  to 
dispossess  a  customs  officer  holding  the  same 
under  the  customs  laws.  The  Marion,  99  Fed. 
448. 

56.  The  Convevor,  147  Fed.  586;  The  Lady 
Boone,  21  Fed.  "731;  Collins  v.  The  Fort 
Wayne,  6  Fed.  Cas.  No.  3,012,  1  Bond  476; 
The  Sabina,  7  Jur.  182. 

Wages  earned  by  seamen  after  their  vessel 
had  been  wrecked,  but  before  she  was  finally 
atandoned,  do  not  constitute  antecedent 
wages,  in  a  sense  which  will  postpone  them 
to  the  claims  of  salvors,  and  tlie  proceeds  de- 
rived from  the  sale  of  the  outfit  of  the  vessel 
must  first  be  applied  to  the  payment  of  the 
demands  of  such  seamen.  The  Davidson,  50 
Fed.  323;  Dalstrom  v.  The  E.  M.  Davidson, 
1  Fed.  259. 

Exception.—  It  is  the  duty  of  seamen  to  re- 
main by  the  wreck  of  a  vessel  so  long  as  their 


personal  safety  will  permit,  and  save  as  much 
as  possible  from  the  vessel;  and  when  they 
have  done  so  the  fragments  of  the  vessel  and 
the  outfit  saved  constitute  a  fund  pledged 
for  payment  of  their  wages,  superior  to  the 
claim  of  the  salvors.  The  Davidson,  50  Fed. 
323. 

5*7.  The  Lillie  Laurie,  50  Fed.  219;  Dal- 
strom V.  The  E.  M.  Davidson,  1  Fed.  259. 

58.  Fads  v.  The  H.  D.  Bacon,  8  Fed.  Cas. 
No.  4,232,  Newb.  Adm.  274. 

The  mere  delivery  and  acceptance  of  a  note 
does  not  necessarily  detach  a  lien  for  salvage. 
The  burden. of  proof  is  on  the  party  asserting 
that  the  note  was  intended  to  detach  the  lien. 
Howard  Towing  Assoc.  v.  The  J.  E.  Potts,  54 
Fed.  539. 

59.  Byrne  v.  Johnson,  53  Fed.  840,  4 
C.  C.  A.  47;  The  Sterling,  20  Fed.  751; 
Brevoor  v.  The  Fair  American,  4  Fed.  Cas. 
No.  1,847,  1  Pet.  Adm.  87;  Fads  v.  The  H.  D. 
Bacon,  8  Fed.  Cas.  No.  4,232,  Newb.  Adm. 
274;  The  Eleanora  Charlotta,  1  Hagg.  Adm. 
156;  The  Lady  Katherine  Barham,  Lush.  404. 

The  mere  forbearance  of  the  libellant  to 
distress  the  claimant,  when  nobody  has  been 
injured  by  the  delay,  is  not  to  be  considered 
as  a  waiver  of  the  lien.  The  Sterling,  20 
Fed.  751. 

60.  Brevoor  v.  The  Fair  American,  4  Fed. 
Cas.  No.  1,847,  1  Pet.  Adm.  87. 

61.  Maritime  liens  in  general  see  26  Cyc. 
801. 

62.  Tlie  M.  Vandercook,  24  Fed.  472.  See 
also  The  Thomas  L.  James,  115  Fed.  566. 
Contra,  Sturtevant  r.  The  George  Nicholaus, 
23  Fed.  Cas.  No.  13,578,  Newb.  Adm.  449, 
holding  that  the  assignment  of  a  claim  for 
salvage  divests  the  lion  originally  existing  in 
favor  of  the  salvor,  and  confers  no  right  upon 
the  assignee  to  claim  reimbursement  in  a 
court  of  admiralty. 

63.  Tlie  Edward  Lee.  8  Fed.  Cas.  No.  4,292, 
3  Ben.  114. 

64.  Act  (1854),  §  182  (17  &  18  Vict.  c.  104). 
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void  and  inoperative,  although  such  assignment  is  for  valuable  consideration,  and 
in  an  action  for  distribution  of  salvage  a  defense  setting  up  such  an  assignment 
is  bad.®^ 

IX.  SUITS  FOR  SALVAGE.«« 

A.  Nature  and  Form  of  Remedy.  Suits  for  salvage  may  be  in  rem  against 
the  property  saved,  or  in  personam  against  the  party  at  whose  request  and  for 
whose  benefit  the  salvage  service  was  performed;  ®^  but  the  two  modes  of  pro- 
ceeding cannot  be  joined  in  the  same  libel. Where  a  salvor's  services  were 
voluntary,  he  can  generally  recover  only  by  a  suit  in  rem  against  the  property 
saved, unless  the  property  is  destroyed  without  his  fault  or  taken  from  his  pos- 
session by  the  owner,  in  which  case  he  may  maintain  a  suit  in  personam  against 
such  owner, although  the  case  is  not  specifically  provided  for  in  the  nineteenth 
rule.^^  If  the  salvor's  services  were  furnished  upon  request  of  the  master  or 
owner,  then  ihe  salvor  may  recover  either  in  rem  or  in  personam,  as  upon  a  con- 
tract, express  or  implied.'^ 

B.  Right  of  Action  and  Defense  —  l.  Pendency  of  Other  Proceedings. 
The  pendency  of  a  suit  for  salvage  is  no  bar  to  a  subsequent  action  by  other  salvors 
against  the  same  property  to  recover  salvage  for  other  services  performed  during 
the  same  voyage. 

2.  Action  Against  Co-Salvors.  Seamen  who  authorize  the  owner  of  their 
vessel  to  make  settlement  in  their  behalf  of  all  claims  for  salvage  cannot,  after 
the  settlement,  collect  against  the  property  saved,  if  dissatisfied  with  the  share 
of  the  award  allowed  them  by  such  owner.  In  such  case  their  remedy  is  by 
libel  in  admiralty  against  the  owner  of  their  own  vessel  to  recover  their  share  of 
the  award. '^^ 


65.  The  Eosaria,  2  P.  .D.  41,  3  Aspin.  334, 
46  L.  J.  P.  D.  &  Adm.  52,  35  L.  T.  Rep.  N.  S. 
816. 

66.  Pendency  of  proceedings  in  personam 
as  a  ground  for  stay  of  proceedings  in  rem  in 
admiralty  see  Actions,  1  Cyc.  754  note  59. 

67.  Admiralty  rule  19.  And  see  The  Sabine, 
101  U.  S.  384,  25  L.  ed.  982;  Brevoor  v.  The 
Fair  American,  4  Fed.  Cas.  No.  1,847,  1  Pet. 
Adm.  87;  The  Centurion,  5  Fed.  Cas.  No. 
2,554,  1  Ware  490. 

68.  The  Sabine,  101  U.  S.  384,  25  L.  ed. 
982  [affirming  18  Fed.  Cas.  No.  10,366,  2 
Woods  211]. 

69.  Spaulding  v.  Alaska  Commercial  Co.,  1 
Alaska  497;  The  Sabine,  101  U.  S.  384,  25 
L.  ed.  982;  The  Emblem,  8  Fed.  Cas.  No. 
4,434,  2  Ware  68. 

Suits  of  this  kind  may  be  enforced  against 
the  proceeds  of  t-he  property  where  it  appears 
that  the  property  saved  had  been  previously 
seized  under  admiralty  process  and  sold  and 
the  proceeds  paid  into  the  registry  of  the 
court.  The  Sabine,  101  U.  S.  384,  25  L.  ed. 
982 ;  Waterbury  f.  Myrick,  29  Fed.  Cas.  No. 
17,253,  Blatchf.  &  H.  34. 

70.  Spaulding  v.  Alaska  Commercial  Co.,  1 
Alaska  497;  The  Sabine,  101  U.  S.  384,  25 
L.  ed.  982;  Hudson  v.  Whitmire,  77  Fed.  846; 
The  Emblem,  8  Fed.  Cas.  No.  4,434,  2  Ware 
68;  Seaman  v.  Erie  R.  Co.,  21  Fed.  Cas.  No. 
12,582,  2  Ben.  128;  The  Port  Victor,  [1901] 
P.  243,  9  Aspin.  163,  182,  70  L.  J.  P.  D.  & 
Adm.  52,  84  L.  T.  Rep.  N.  S.  677,  17  T.  L.  R. 
538,  49  Wkly.  Rep.  578;  The  Elton,  [1891] 
P.  265,  7  Aspin.  66,  60  L.  J.  P.  D.  &  Adm. 
69,  65  L.  T.  Rep.  N.  S.  232,  39  Wkly.  Rep. 
703;   Five  Steel  Barges,   15  P.  D.   142,  6 

[VIII,  B,  4] 


Aspin.  580,  59  L.  J.  P.  D.  &  Adm.  77,  63 
L.  T.  Rep.  N.  S.  499,  39  Wkly.  Rep.  127; 
The  Meg  Merrilies,  3  Hagg.  Adm.  346;  The 
Trelawney,  3  C.  Rob.  216  note,  4  C.  Rob. 
223;  The  Hope,  3  C.  Rob.  215;  Duncan  v. 
Dundee,  etc..  Shipping  Co.,  5  Ct.  Sess.  Cas. 
742. 

71.  Spaulding  v.  Alaska  Commercial  Co.,  1 
Alaska  497;  The  Sabine,  101  U.  S.  384,  25 
L.  ed.  982;  Hudson  t\  Whitmire,  77  Fed.  846. 

72.  Spaulding  v.  Alaska  Commercial  Co.,  1 
Alaska  497;  Miller  v.  Kelly,  17  Fed.  Cas.  No. 
9,577,  Abb.  Adm.  564. 

73.  Forbes  v.  The  Merrimac,  9  Fed.  Cas. 
No.  4,927,  1  Ben.  68. 

Pendency  of  replevin  suit. — A  court  of  ad- 
miralty will  not  order  a  salvage  suit  to  be 
set  aside  or  to  be  stayed  because  there  is 
pending  in  a  court  of  law  an  action  of  re- 
plevin for  the  salved  property,  brought  by 
the  owner  against  the  salvor,  and  in  which 
the  validity  of  the  salvor's  lien  upon  the  prop- 
erty may  be  determined.  Bounty  v.  Kerrin, 
3  Fed.  Cas.  No.  1,697a;  Raft  of  Spars,  20 
Fed.  Cas.  No.  11,528,  Abb.  Adm.  291. 

74.  The  Managua,  126  Fed.  208;  The  Olive 
Mount,  50  Fed.  563. 

Receipt  for  benefit  of  all  salvors. —  The  re- 
ceipt by  the  owner  and  captain  of  a  vessel 
of  the  whole  compensation  awarded  as  sal- 
vage would  necessarily  import  its  receipt  for 
the  benefit  of  all  other  co-salvors  interested  in 
the  same  service,  and  so  exonerate  the  owners 
of  the  vessel,  to  which  the  service  was  ren- 
dered, from  any  liability  to  others  of  the 
saving  crew.  McConnochin  v.  Kerr,  15  Fed. 
545  [reversing  on  other  grounds  9  Fed.  50]. 

75.  McMullin  v.  Blackburn,  59  Fed.  177; 
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3.  Counter-claim  and  Cross  Suit.  Independent  claims  cannot  be  set  up  by 
way  of  counter-claim  in  a  salvage  suit/''  but  a  claim  arising  out  of  the  same  cause 
of  action  for  which  the  original  libel  was  filed  may  be  set  up  by  a  cross  libel. '^^ 

C.  Time  to  Sue  and  Laches.  One  who  undertakes  a  salvage  service  has 
no  right  to  compensation  until  the  service  is  completed,  and  a  libel  filed  before 
that  time  is  premature. '^^  On  the  other  hand  promptness  is  required  in  presenting 
a  salvage  claim. '^^  Furthermore  all  the  parties  should  come  forward  promptly, 
that  the  court  may  consider  and  determine  at  one  time  the  merit  of  the  claim  of 
each  salvor,  and  the  value  of  the  whole  service. 

D.  Injunction.  A  party  who  alleges  that  he  has  a  lien  on  a  fund  for  salvage 
services,  and  that  the  fund  is  in  danger  of  being  lost,  on  account  of  the  irresponsi- 
bility of  the  parties  having  possession  of  it,  and  also  seeks  an  equitable  distribution 
of  it  among  the  parties,  all  performing,  to  a  greater  or  less  extent,  salvage  services, 
is  entitled  to  an  injunction  to  restrain  any  interference  therewith  by  other  parties 
claiming  a  lien  and  possession  thereof,  and  that  the  fund  be  brought  into  court 
to  abide  the  final  order  thereof,  on  the  settlement  of  the  equities  of  the  respective 
claimants. 

E.  Consolidation  of  Causes.  It  is  the  recognized  practice  of  courts  of 
admiralty  to  encourage  and  enforce  consolidation  of  salvage  causes.*^  This  prac- 
tice is  not  limited  to  cases  where  the  rights  of  the  various  claimants  depend  upon 
the  same  facts,  or  arise  out  of  services  of  the  same  description.^^  Formerly  the 
court  would  not  insist  upon  consolidation  when  it  was  objected  to  by  one  or  the  other 
of  the  parties ;  but  by  the  modern  practice,  such  suits  will  be  consohdated  where- 
ever  it  appears  to  be  convenient  to  do  so,  without  regard  to  the  consent  of 
the  parties.      It  has  been  held,  however,  that  a  salvor  who  saves  fife  in  addi- 


The  Olive  Mount,  50  Fed.  563 ;  The  Centurion, 
5  Fed.  Cas.  No.  2,554,  1  Ware  490;  Roflf  f. 
Wass,  20  Fed.  Cas.  No.  12,000,  2  Sawy.  538 
[affirming  20  Fed.  Cas.  No.  11,999,  2  Sawy. 
389] ;  Studley  r.  Baker,  23  Fed.  Cas.  No. 
13,559,  2  Lowell  205;  Waterbury  v.  Myrick, 
29  Fed.  Cas.  No.  17,253,  Blatchf.  &  H.  34. 
But  see  Sheldrake  v.  The  Chatfield,  52  Fed. 
495. 

76.  The  Sybil,  4  Wheat.  (U.  S.)  98,  4 
L.  ed.  522. 

77.  Admiralty  rule  53.  And  see  Southwest- 
ern Transp.  Co.  v.  Pittsburg  Coal  Co.,  42  Fed. 
920,  holding,  however,  that  in  a  suit  for  sal- 
vage by  the  crew  and  owners  of  a  tug  for 
saving  a  fleet  of  coal  barges,  a  counter-claim 
for  wrongfully  mooring  the  tug  to  the  outer 
barge,  whereby  the  accident  occurred,  is  not 
the  subject  of  a  cross  libel. 

A  cross  libel  for  injuries  received  during 
the  salvage  service  will  be  dismissed,  it  ap- 
pearing that  they  were  the  result  of  unavoid- 
able accident  in  the  confusion  of  the  moment, 
and  the  service  being  at  the  request  and  to 
the  benefit  of  the  cross  libellants.  Stevens  v. 
The  S.  W.  Downs,  23  Fed.  Cas.  No.  13,411, 
Newb.  Adm.  458. 

78.  Boyd  v.  The  Towner,  3  Fed.  Cas.  No. 
1,748a. 

79.  McMullin  v.  Blackburn,  59  Fed.  177. 

80.  McMullin  r.  Blackburn,  59  Fed.  177; 
Wood  V.  The  Wellington,  54  Fed.  901. 

Where  a  claim  of  salvage  has  been  settled 
and  the  moneys  distributed  among  the  own- 
ers, captain,  and  crew,  and  a  release  under 
seal  executed  by  the  seamen  for  their  various 
shares,  a  libel  filed  four  years  afterward  by 
some  of  the  crew  to  obtain  a  larger  sum 


will  not  be  sustained,  in  the  absence  of  any 
actual  or  constructive  fraud,  or  any  grossly 
wrong  or  unfair  distribution.  Markham  v. 
Simpson,  22  Fed.  743.  But  when  the  crew 
of  a  salving  vessel,  who  have  sued  her  own- 
ers for  their  share  of  the  salvage,  did  not 
know  the  amount  of  salvage  that  had  been 
received  by  the  owners  until  just  before  the 
bringing  of  their  suit,  delay  in  bringing  the 
suit  could  not  be  set  up  as  a  defense.  Sonder- 
burg  V.  Ocean  Tow-Boat  Co.,  22  Fed.  Cas.  No. 
13,175,  3  Woods  146.  Furthermore  a  libel 
in  personam  brought  by  salvors  to  recover 
their  share  of  salvage  against  another  salvor 
who,  two  years  before,  had  received  and  still 
held  the  money  belonging  to  libellants,  could 
not  be  defended  against  on  the  ground  that 
the  claim  was  stale.  Sonderburg  v.  Ocean 
Tow-Boat  Co.,  supra. 

81.  Lewis  V.  Dodge,  17  How.  Pr.  (N.  Y.) 
229. 

82.  The  Charles  Henry,  5  Fed.  Cas.  No. 
2,617,  1  Ben.  8;  The  Mississippi,  17  Fed.  Cas. 
No.  9,651;  The  Melpomene,  L.  R.  4  A.  &  E. 
129,  1  Aspin.  575,  42  L.  J.  Adm.  45,  29  L.  T. 
Rep.  N.  S.  405,  21  Wkly.  Rep.  956. 

83.  The  Strathgarry,  [1895 J  P.  264,  7  As- 
pin. 573,  64  L.  J.  P.  D.  &  Adm  59,  72  L.  T. 
Rep.  N.  S.  202,  11  Reports  732;  The  William 
Hutt,  Lush.  25. 

84.  The  Jacob  Landstrom,  4  P.  D.  191,  4 
Aspin.  58,  40  L.  T.  Rep.  N.  S.  38. 

85.  The  Strathgarrv,  [1895]  P.  264,  7  As- 
pin. 573,  64  L.  J.  P.  D.  &  Adm.  59,  72  L.  T. 
Rep.  N.  S.  202,  11  Reports  732.  Compare 
Anthanissen  r.  Dart,  94  Ga.  543,  20  S.  E. 
124,  holding  that  where  three  persons  render 
salvage  services  without  request,  the  three 
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tion  to  rendering  other  salvage  services  is  not  bound  to  consolidate  against  his 
will.«« 

F.  Jurisdiction  —  l.  In  General,  While  a  few  cases  exist  in  the  books 
of  suits  for  salvage  in  courts  of  common  law/^  it  is  well  recognized  that  common- 
law  courts  do  not  have  jurisdiction  of  salvage  cases^  but  that  they  belong  by  long 
custom  to  courts  of  admiralty,  which,  from  their  extraordinary  processes,  are  the 
only  proper  tribunals. Nor  do  the  common-law  courts  have  jurisdiction  of  a 
contr&ct  for  salvage;  but  a  valid  contract  for  compensation  for  work,  labor, 
and  services  may  be  enforced  in  personam  in  a  common-law  court,  although,  in 
the  absence  of  a  contract,  the  claim  might  be  one  of  salvage. 

2.  Property  in  Custody  of  State  Court.  If  property  upon  which  a  claim  for 
salvage  is  attempted  to  be  enforced  is  either  actually  or  constructively  in  the 
custody  of  a  state  court,  a  federal  court  has  no  jurisdiction  of  the  libel;  but  if 
the  custody  of  the  state  court  is  only  a  fiction,  it  will  not  be  allowed  to  prevent 
the  exercise  of  the  jurisdiction  of  the  federal  court. 

3.  As  Dependent  on  Value  of  Property  or  Amount  Claimed.  The  statutes  of 
Victoria,  being  read  together,  enact,  that  all  disputes  as  to  the  amount  of  salvage, 
where  either  the  sum  claimed  does  not  exceed  £200,  or  the  value  of  the  property 
saved  does  not  exceed  £1,000,  shall  be  referred  to  the  arbitration  of  two  justices 
or  a  county  court  judge,  and  thereby  in  those  cases  exclude  the  jurisdiction  of 
the  court  of  admiralty,    except  where  the  services  are  rendered  within  the  bound- 


are  not  bound  to  sue  jointly  merely  because 
they  cooperated  in  rendering  the  services,  and 
had  an  understanding  among  themselves  as 
to  a  division  of  the  compensation,  but  each 
is  entitled  to  stand  on  his  right,  as  against 
defendant,  to  recover  for  himself  the  value 
of  his  own  services,  unless  some  other 
reason  for  implying  a  joint  rather  than  a 
several  contract  appears. 

Separate  counsel  permitted. —  When  the  in- 
terests of  one  of  the  parties  in  a  consolidated 
salvage  suit  are  adverse  to  the  interests  of 
the  others,  separate  counsel  on  his  behalf 
may  be  heard  at  the  hearing  of  the  consoli- 
dated cause.  The  Scout,  L.  R.  3  A.  &  E.  512, 
1  Aspin.  258,  41  L.  J.  Adm.  42,  26  L.  T.  Rep. 
N.  S.  371,  20  Wkly.  Rep.  617. 

86.  The  Morocco,  1  Aspin.  46,  24  L.  T.  Rep. 
N.  S.  598. 

87.  As  dependent  on  locality  where  service 
performed  see  Admiralty,  1  Cyc.  815  seq. 

Jurisdiction  of  admiralty  in  general  see 
Admikalty,  1  Cyc.  809  et  seq. 

Jurisdiction  of  admiralty  over  claims  for 
services  in  the  nature  of  salvage  see  Ad- 
miralty, 1  Cyc.  841  note  16. 

Property  subject  to  salvage  see  supra,  III. 

Salvage  suits  between  citizens  and  foreign- 
ers see  Admiralty,  1  Cyc.  822  note  6. 

Salvage  suits  involving  foreign  parties  see 
Admiralty,  1  Cyc,  819  note  87. 

88.  Peck  f.  Randall,  1  Johns.  (N.  Y.)  165; 
Newman  v.  Walters,  3  B.  &  P.  612,  7  Rev. 
Rep.  886.  See  also  Lipson  v.  Harrison,  2 
Wkly.  Rep.  10. 

89.  Sturgis  v.  Law,  3  Sandf.  (N.  Y.)  451; 
Boyd  V.  The  Falcon,  1  Handy  (Ohio)  362,  12 
Ohio  Dec.  (Reprint)  185;  Houseman  v.  The 
North  Carolina,  15  Pet.  (U.  S.)  40,  10  L.  ed. 
653;  Neel  v.  Iron  City  Sand  Co.,  149  Fed. 
980,  79  C.  C.  A.  490;  Standard  Mar.  Ins.  Co. 
V.  Nome  Beach  Lighterage,  etc.,  Co.,  133  Fed. 
636,  67  C.  C.  A.  602,  1  L.  R.  A.  N.  S.  1095; 
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Brevoor  v.  The  Fair  American,  4  Fed.  Cas. 
No.  1,847,  1  Pet.  Adm.  87;  Gates  v.  Johnson, 
10  Fed.  Cas.  No.  5,268,  Brunn.  Col.  Cas.  633. 
See  also  Admiralty,  1  Cyc.  841. 

Jurisdiction  of  territorial  courts. — ^Although 
jurisdiction  in  salvage  cases  can  be  exercised 
in  the  states  in  the  federal  courts  only,  the 
same  limitation  does  not  extend  to  the  terri- 
tories, and  the  territorial  legislature  has  the 
right  to  create  a  court  with  jurisdiction  of 
such  cases.  American  Ins.  Co.  v.  Three  Hun- 
dred and  Fifty-Six  Bales  of  Cotton,  1  Pet. 
(U.  S.)  511,  7  L.  ed.  242. 

90.  Merritt,  etc..  Derrick,  etc.,  Co.  f.  Tice, 
77  N.  Y.  App.  Div.  326,  79  N.  Y.  Suppl.  120. 

91.  Merritt,  etc..  Derrick,  etc.,  Co,  v.  Tice, 
77  N.  Y.  App.  Div.  326,  79  N.  Y.  Suppl.  120. 

92.  Scott  V.  Seventy-Five  Tons  of  Pig  Iron, 
23  Fed.  197. 

Possession  of  claimants. — The  fact  that  the 
property  was  in  claimants'  possession  would 
not  prevent  its  being  in  the  custody  of  the 
law,  and  if  it  was  in  their  hands  awaiting 
tlie  decision  of  the  state  court,  and  in  readi- 
ness, upon  its  judgment  of  return,  to  be  de- 
livered to  defendants  in  the  replevin  suit, 
it  would  have  been  incumbent  upon  the  libel- 
lant  to  wait  until  such  an  order  had  been 
made  and  the  litigation  was  at  an  end.  Scott 
V.  Seventy-Five  Tons  of  Pig-iron,  23  Fed.  197. 

93.  Scott  V.  Seventy-Five  Tons  of  Pig-iron, 
23  Fed.  197. 

94.  St.  17  &  18  Vict.  c.  104;  25  &  26  Vict, 
c.  63,  §  49. 

95.  Beadnell  v.  Beeson,  L.  R.  3  Q.  B.  439, 
9  B.  &  S.  315,  37  L.  J.  Q.  B.  171,  18  L.  T. 
Rep.  N.  S.  401,  16  Wkly.  Rep.  1008;  The 
Kate,  Brown  &  L.  218,  10  Jur.  N.  S.  444,  33 
L.  J.  Adm.  122,  9  L.  T.  Rep.  N.  S.  782;  The 
Louisa,  Brown  &  L.  59,  9  Jur.  N.  S.  676,  11 
Wkly.  Rep.  614;  The  William  and  John, 
Brown  &  L.  49,  9  Jur.  N.  S.  284,  32  L.  J. 
Adm.  102,  8  L.  T.  Rep.  N.  S.  56,  11  Wkly. 
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aries  of  the  Cinque  Ports,  in  which  case  the  court  of  admiralty  retains  its  con- 
current jurisdiction  with  the  court  of  admiralty  of  the  Cinque  Ports,  unaffected 
by  the  above  sections.  Jurisdiction  in  such  cases  is,  however,  restored  to  the 
court  of  admiralty  by  statute,  and  under  this  statute,  a  county  court,  having 
admiralty  jurisdiction,  has  jurisdiction  to  entertain  a  suit  of  distribution  of  salvage 
where  the  amount  which  the  court  is  asked  to  apportion  does  not  exceed  £300, 
notwithstanding  the  value  of  the  property  saved  exceeds  £1,000.°^ 

G.  Parties.  No  one  can  be  a  party  claimant  to  a  proceeding  in  rem  for  sal- 
vage unless  he  has  an  interest  in  the  property  itself  in  a  legal  and  technical  sense ; 
it  is  not  sufficient  that  he  may  have  an  interest  in  the  controversy.^^  In  cases  of 
salvage,  the  proper  course  is  to  make  all  the  co-salvors  parties  to  the  original 
libel;  otherwise  the  court  cannot  do  full  justice  to  all  concerned.^  Nevertheless 
the  non-joinder  of  the  crew  of  the  salvor  vessel  in  a  suit  by  the  owner  is  no  impedi- 
ment to  the  maintenance  of  such  suit.^  According  to  the  prevailing  practice  in 
admiralty,  the  owners  of  a  vessel  may  maintain  a  suit  for  salvage  services  rendered 


Rep.  535;  The  Leda,  2  Jur.  N.  S.  119,  Swab. 
40,  4  Wkly.  Rep.  322. 

By  "  the  sum  claimed  "  is  meant  the  sum 
claimed  by  the  salvors  before  the  dispute  is 
referred.  The  William  and  John,  Brown  &  L. 
49,  9  Jur.  N.  S.  284.  32  L.  J.  Adm.  102,  8 
L.  T.  Rep.  N.  S.  56,  11  Wkly.  Rep.  535. 

The  words  "  disputes  as  to  the  amount  of 
salvage "  extend  to  cases  where  an  agree- 
ment stipulating  for  a  fixed  amount  has  been 
made.  Beadnell  f .  Beeson,  L.  R.  3  Q.  B.  439, 
9  B.  &  S.  315,  37  L.  J.  Q.  B.  171,  18  L.  T. 
Rep.  N".  S.  401,  16  Wkly.  Rep.  1008;  The  Wil- 
liam and  John,  Brown  &  L.  49,  9  Jur.  N.  S. 
284,  32  L.  J.  Adm.  102,  8  L.  T.  Rep.  N.  S.  56, 
11  Wkly.  Rep.  535. 

Time  of  determining  value. —  The  words  in 
25  &  26  Vict.  c.  63,  §  49,  determining  the 
jurisdiction  of  the  court  of  admiralty  by  the 
value  of  the  property  saved,  mean  the  value 
of  the  property  when  first  brought  into  safety 
by  the  salvors,  and  not  its  value  at  any  sub- 
sequent period.  The  Stella,  L.  R.  1  A.  &  E. 
340,  36  L.  J.  Adm.  13,  16  L.  T.  Rep.  N.  S. 
335,  15  Wklv.  Rep.  936. 

96.  The  Jeune  Paul,  L.  R.  1  A.  &  E.  336, 
36  L.  J.  Adm.  11,  16  L.  T.  Rep.  N.  S.  125,  15 
Wkly.  Rep.  776. 

97.  31  &  32  Vict.  c.  71;  The  Empress,  L.  R. 
3  A.  &  E.  502,  1  Aspin.  183,  41  L.  J.  Adm. 
32,  25  L.  T.  Rep.  N.  S.  885,  20  Wkly.  Rep. 
553;  The  Herman  Wedel,  39  L.  J.  Adm.  30, 
23  L.  T.  Rep.  N.  S.  876. 

98.  The  Glannibanta,  2  P.  D.  45,  46  L.  J. 
P.  D.  &  Adm.  75,  36  L.  T.  Rep.  N,  S.  27,  25 
Wkly.  Rep.  513,  holding  further  that  the 
admiralty  jurisdiction  of  the  county  courts 
extends  to  the  distribution  of  salvage,  al- 
though there  has  been  no  original  claim  in 
the  county  court  for  salvage. 

99.  The  Boston,  3  Fed.  Gas.  No.  1,673,  1 
Sumn.  328,  holding  that  in  a  libel  in  rem 
against  a  vessel  or  cargo  for  salvage,  the 
underwriters,  not  having  accepted  an  aban- 
donment, are  not  proper  parties. 

1.  Lewis  f.  Lot  of  Whalebone,  51  Fed. 
916;  The  Boston,  3  Fed.  Gas.  No.  1,673,  1 
Sumn.  328;  The  Henry  Ewbank,  11  Fed.  Cas. 
No.  6,376,  1  Sumn.  400;  Hessian  r.  The  Ed- 
ward Howard,  12  Fed.  (\is.  No.  6,436,  Nowb. 
Adm.  522;  The  Marechal  Suchet,  [1896]  P. 


233,  8  Aspin.  108,  65  L.  J.  P.  D.  &  Adm.  94, 
74  L.  T.  Rep.  N.  S.  789,  45  Wkly.  Rep.  141. 

Men  employed  by  libellant  to  render  salvage 
services  should  join  in  the  suit,  or  make 
claim  to  the  proceeds,  if  any,  in  the  registry 
of  the  court.    The  R.  D.  Bibber,  33  Fed.  55. 

Salvors  working  under  joint  agreement. — 
Where  a  number  of  salvors  are  engaged  in 
saving  wrecked  articles,  and  make  a  joint 
agreement  for  a  specified  sum  per  article, 
all  must  join  in  an  action  therefor.  Boyd  v. 
The  Calcon,  1  Handy  (Ohio)  363,  12  Ohio 
Dec.  (Reprint)   185.  " 

Necessity  of  notice  to  crew. —  Where  the 
crew  have  not  received  the  usual  notice  by 
publication  to  come  in  and  make  claim  upon 
the  vessel  attached,  or  upon  the  fund  in 
court,  it  is  incumbent  upon  the  libellant,  when 
not  acting  in  the  interest  of  such  crew,  to 
bring  them  in,  or  have  them  duly  notified 
to  come  in,  for  the  purpose  of  making  the 
apportionment.  The  Leipsic,  5  Fed.  108; 
Brooks  V.  The  Adirondack,  2  Fed.  872. 

Effect  of  concealment  of  names  of  co-sal- 
vors.—  Where  a  few  of  the  salvors  present 
themselves  in  court,  concealing  from  the 
court  the  names  of  others  who  equally  par- 
ticipated in  the  salvage  services,  the  court 
will  feel  bound  to  dismiss  their  libel.  Hessian 
t\  The  Edward  Howard,  12  Fed.  Cas.  No. 
6,436,  Newb.  Adm.  522. 

Waiver  of  objection. — An  objection  that 
other  persons  should  join  in  a  suit  for  salvage 
is  in  the  nature  of  a  plea  in  abatement,  and, 
if  good  at  all,  is  waived  unless  taken  by 
answer  or  exception  in  the  court  of  original 
jurisdiction.  The  Camanche,  S  Wall.  (U.  S.) 
448,  476,  19  L.  ed.  397;  The  Flottbek,  118 
Fed.  954,  55  G.  G.  A.  448 ;  Staten  Island,  etc., 
Ferry  Co.  x.  The  Thomas  Hunt,  22  Fed.  Cas. 
No.  13,326. 

Intervention  by  omitted  parties. —  If  any 

parties  are  omitted,  and  the  property  is  in 
the  custody  of  the  court,  under  process,  they 
can  bring  forward  their  claims  by  suitable 
allegations,  and  make  themselves  parties,  with- 
out filing  new  libels.  The  Henrv  Ewbank, 
11  Fed.  Cas.  No.  6,376.  1  Sumn.  400. 

2.  The  A.  D.  Patchin,  1  Fed.  Cas.  No.  87, 
1  Blatchf.  414  [affirming  9  Fed.  Cas.  No. 
5,170]. 
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on  their  own  behalf  and  on  behalf  of  the  master,  officers,  and  crew,  and  it  is  not 
essential  that  the  names  of  the  officers  and  crew  should  be  stated  in  the  libel, 
but  they  may  be  identified  by  evidence  at  any  time  before  the  award  made  is 
distributed.^  All  persons  who  have  an  interest  in  the  property,  although  liable  only 
in  proportion  to  their  respective  interests,  may  be  properly  joined  as  defendants.* 

H.  Pleading  —  l.  The  Libel.  Libels  for  salvage  should  state  the  subject- 
matter  in  articles,  with  certainty  and  precision,  and  with  averments  admitting 
of  distinct  answers.^  It  is  proper,  although  perhaps  not  indispensable,  to  allege 
a  distinct  claim  for  salvage.^  The  character  of  the  claim  set  forth  in  the  libel 
must  be  determined  by  the  general  scope  of  the  several  allegations  of  which  it  is 
composed."^  But  there  are  no  technical  rules  of  variance  or  departure  in  pleading, 
like  those  in  the  common  law,  nor  is  the  court  precluded  from  granting  the  relief 
appropriate  to  the  case  appearing  on  the  record,  and  prayed  for  in  the  libel,  because 
the  entire  case  is  not  distinctly  stated  in  the  libel.  Thus  it  is  common  practice 
in  suits  brought  to  specifically  recover  on  salvage  contracts,  and  where  the  facts 
are  all  brought  out,  for  the  court,  on  setting  aside  the  contract  for  cause,  to  at 
once  proceed,  without  amendments  to  the  pleading,  to  award  proper  compensa- 
tion for  services  actually  rendered.^  Conversely,  it  is  competent  for  the  court, 
on  finding  the  contract  to  be  valid,  to  treat  the  suit  as  one  based  thereon,  and  to 
decree  compensation  to  the  libellants  in  accordance  with  its  terms. ^ 

2.  The  Answer.  The  answer  should  meet  each  material  allegation  of  the  libel 
with  an  admission,  a  denial,  or  a  defense. If  the  respondent  wishes  to  avail 
himself  of  any  particular  matter  of  defense,  he  should  present  it  with  proper 
averments  in  his  answer  or  plea,  and  should  set  out  clearly  and  explicitly  the 
facts  relied  on.^^    If  he  desires  to  raise  a  new  issue,  in  addition  to  those  raised  by 


3.  The  Flottbek,  118  Fed.  954,  55  C.  C.  A. 
448. 

4.  Cloon  v.  Citv  Ins.  Co.,  1  Handy  (Ohio) 
32,  12  Ohio  Dee. Reprint)  12. 

5.  The  Boston,  3  Fed.  Cas.  No.  1,673,  1 
Sumn.  328. 

Ownership  of  salvor  vessel. —  In  a  suit  for 
salvage,  the  libellant  must  allege  specifically, 
and  in  a  distinct  article,  who  are  the  owners 
of  the  vessel  alleged  to  have  rendered  the 
service  in  question.  Ownership  is,  in  a  suit 
of  this  character,  a  material  fact,  and  may 
become  of  essential  importance  to  the  re- 
spondent.   The  Cherokee,  30  Fed.  640. 

Specific  expenses. — When  in  a  salvage  cause 
the  petition  states  expenses  to  have  been  in- 
curred in  rendering  the  services  without  stat- 
ing their  amount  and  the  answer  admits  all 
the  allegations  of  the  petition,  the  court  of 
admiralty  will  not  allow  evidence  to  be  called 
by  plaintiff  to  show  the  amount  of  the  ex- 
penses. If  specific  amounts  are  claimed  they 
must  be  pleaded  so  as  to  give  defendant 
the  opportunity  of  admitting  or  denying  them. 
The  Eintracht,  2  Aspin.  198,  29  L.  T.  Rep. 
N.  S.  851. 

England  —  Rules  of  supreme  court,  1883. — 

Where  a  statement  of  claim  in  a  salvage  ac- 
tion was  drawn  in  the  Form  No.  6  of  Ap- 
pendix C  to  the  Rules  of  the  Supreme  Court, 
1883,  on  motion  by  the  defendants  under  Ord. 
XIX,  r.  7,  for  a  further  and  better  statement 
of  claim  or  particulars,  it  was  held  that 
plaintiff's  must  deliver  a  fuller  statement  of 
claim,  and  that  in  salvage  actions  a  fuller 
form  than  that  given  in  Appendix  C  No.  6 
should  generally  be  followed.  The  Isis,  8« 
P.  D.  227,  5  Aspin.  155,  53  L.  J.  P.  D.  &  Adm. 
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14,  49  L.  T.  Rep.  N.  S.  444,  32  Wkly.  Rep. 
171. 

6.  The  Adeline,  9  Cranch  (U.  S.)  244,  3 
L.  ed.  719. 

7.  Adams  i\  The  Island  City,  1  Fed.  Cas. 
No.  55,  1  Cliff.  210. 

8.  See  The  Tornado,  109  U.  S.  110,  3  S.  Ct. 
78,  27  L.  ed.  874;  The  Elfrida,  77  Fed.  754, 
23  C.  C.  A.  527 ;  The  Young  America,  20  Fed. 
926;  Brooks  r.  The  Adirondack,  2  Fed.  387. 

9.  The  Thornley,  98  Fed.  735,  39  C.  C.  A. 
248. 

10.  The  Boston,  3  Fed.  Cas.  No.  1,673,  1 
Sumn.  328. 

A  plea  of  tender  without  payment  into 
court  is  bad.  Evans  v.  The  Charles,  8  Fed. 
Cas.  No.  4,556,  Newb.  Adm.  329;  The  Na- 
smyth,  10  P.  D.  41,  5  Aspin.  364,  54  L.  J. 
P.  D.  &  Adm.  63,  52  L.  T.  Rep.  N.  S.  392, 
33  Wkly.  Rep.  736. 

Amount  awarded  other  salvors  in  another 
court. —  For  the  purpose  of  informing  the 
court  of  the  value  of  the  property  against 
Avhich  it  would  have  to  make  its  award,  de- 
fendant may  be  allowed  to  plead  the  amount 
of  an  award  made  to  other  salvors  in  an- 
other court.  The  Antilope,  L.  R.  4  A.  &  E. 
S3,  1  Aspin.  511,  42  L.  J.  Adm.  42,  28  L.  T. 
Rep.  N.  S.  74,  21  Wkly.  Rep.  464.  See  also 
The  Due  Checchi,  L.  R.  4  A.  &  E.  35  note,  1 
Aspin.  294,  26  L.  T.  Rep.  N.  S.  593,  20  Wkly. 
Rep.  686. 

11.  The  Camanche,  8  Wall.  (U.  S.)  448, 
19  L.  ed.  397;  The  Alexander,  104  Fed.  904. 

Negligence,  although  not  specifically  pleaded 
in  the  answer,  may  be  proved  to  negative  a 
claim  to  salvage  upon  a  simple  traverse  of 
salvage  services  (Ward  v.  McCorkill,  7  Jur. 
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the  answer  as  filed,  it  should  be  done  either  by  amendment  to  the  answer  or  by 
a  proper  plea.^"    Amendments  irrelevant  to  the  issues  will  not  be  permitted. 

3.  Supplementary  Libel  and  Answer.  A  supplementary  Hbel  alleging  new 
matter,  and  an  answer  thereto,  may  be  filed  after  appeal  at  the  discretion  of 
the  court." 

1.  Evidence  —  l.  Presumptions  and  Burden  of  Proof.  The  burden  of 
establishing  an  agreement  changing  the  rights  of  salvors  is  upon  him  who  alleges 
it.^^    Service  rendered  on  request  is  presumably  beneficial. 

2.  Admissibility.  No  evidence  is  admissible  in  a  salvage  suit  except  it  be 
appropriate  to  some  of  the  allegations  in  the  libel  or  answer.^^  In  case  of  appeal 
new  matter  may  be  introduced  in  evidence. 

3.  Weight  and  Sufficiency.  The  Hbellant  in  a  salvage  suit,  in  order  to  succeed, 
must  prove  his  case  by  a  preponderance  of  the  evidence. When  the  evidence  is 
directly  contradictory,  the  court  considers  only  on  whom  the  onus  of  proof  lies, 
and  whether  that  party  has  discharged  it.^^ 


N.  S.  1257,  30  L.  J.  Adm.  211,  4  L.  T.  Rep. 
K  S.  810,  Lush.  335,  15  Moore  P.  C.  133,  9 
Wkly.  Rep.  925,  15  Eng.  Reprint  444);  but 
where  the  respondent  relies  upon  a  defense 
of  misconduct  on  the  part  of  libellants  which 
forfeited  their  right  to  recover  salvage,  he 
must  specially  allege  the  facts  constituting 
such  misconduct,  with  due  certainty  of  time, 
place,  and  circumstances  (The  Alexander,  104 
Fed.  904;  Ward  r.  McCorkill,  supra.  See  also 
The  Kathleen,  L.  R.  4  A.  &  E.  269,  2  Aspin. 
367,  43  L.  J.  Adm.  39,  31  L.  T.  Rep.  N.  S. 
204,  23  Wkly.  Rep.  350 ) . 

12.  The  Alexander,  104  Fed.  -904. 

13.  The  Fielden,  11  Wkly.  Rep.  156. 

14.  The  Boston,  3  Fed.  Cas.  No.  1,673,  1 
Sumn.  328. 

15.  Elphicke  v.  White  Line  Towing  Co., 
106  Fed.  945,  46  C.  C.  A.  56;  Pent  f.  Two 
Thousand  Eight  Hundred  and  Fifty  Dollars, 
19  Fed.  Cas.  No.  10,961a.  - 

Where  a  vessel  is  injured  or  lost  in  render- 
ing salvage  services,  the  presumption  is  that 
the  injury  or  loss  was  caused  by  the  necessity 
of  the  service,  and  not  by  the  default  of  the 
salvors,  and  the  burden  of  proof  is  upon  the 
party  who  alleges  that  the  loss  was  caused 
by  the  salvors'  own  acts.  The  Baku  Standard 
V.  The  Angele,  [1901]  A.  C.  549,  9  Aspin. 
197,  70  L.  J.  P.  C.  98,  84  L.  T.  Rep.  N.  S. 
788,  17  T.  L.  R.  584;  The  Thomas  Blyth, 
Lush.  16. 

16.  The  Thomas  Quigley,  68  Fed.  936. 

17.  The  Boston,  3  Fed.  Cas.  No.  1,673,  1 
Sumn.  328. 

Instrument  of  abandonment.—  In  a  suit  for 
salvage  against  a  boat  and  cargo,  a  written 
instrument  of  abandonment,  signed  by  the 
officers  of  the  boat,  is  admissible  in  evidence 
to  prove  the  perilous  situation  of  the  vessel. 
Blagg  The  E.  M.  Bicknell,  3  Fed.  Cas.  No. 
1,476,  1  Bond  270. 

The  protest  should  always  be  brought  in. 
The  Emma,  3  Notes  of  Cas.  114,  2  W.  Rob. 
315. 

Evidence  of  continuing  and  future  condi- 
tions is  admissible  to  illustrate  with  greater 
certainty  the  danger  present  and  existing  at 
the  time  the  salvage  service  was  performed. 
The  City  of  Seattle,  1  Alaska  471;  The  R.  R. 
Rhodes  v.  Fay,  82  Fed.  751,  27  C.  C.  A.  258. 


Amount  paid  in  other  instances. —  On  a 

hearing  to  determine  the  amount  of  salvage 
to  be  awarded  for  pulling  a  steamer  off  a  bar, 
evidence  as  to  the  sums  paid  in  particular 
instances  for  drawing  oft"  other  vessels  which 
had  gone  aground  is  inadmissible.  French  v>. 
The  Excelsior,  48  Fed.  749.  In  a  salvage  suit 
evidence  of  the  amount  in  which  another  suit 
has  been  instituted  in  another  court  for  serv- 
ices rendered  at  the  same  time  is  not  ad- 
missible. The  Antilope,  1  Aspin.  477,  27 
L.  T.  Rep.  N.  S.  663. 

Deposition  before  receivers  of  wreck. — A  re- 
ceiver of  wreck,  in  taking  depositions  under 
the  Merchant  Shipping  Act  of  1854  (17  &  18 
Vict.  c.  104),  §  448,  should  put  down  the 
facts  deposed  to  as  given  by  the  deponent, 
and  should  not  correct  any  statement  made 
by  the  deponent  which,  within  the  personal 
knowledge  of  the  receiver,  is  erroneous.  The 
Lancashire,  L.  R.  4  A.  &  E.  198,  2  Aspin. 
202,  29  L.  T.  Rep.  N.  S.  927.  The  examina- 
tion of  the  crew  of  a  salved  vessel  taken  by 
the  receiver  of  wreck  under  the  Merchant 
Shipping  Act  of  1854,  section  448,  is  not  ad- 
missible as  evidence  in  a  salvage  suit  for  the 
purpose  of  proving  the  facts  stated  in  the 
examination.  The  Little  Lizzie,  L.  R.  3  A. 
&  E.  56,  23  L.  T.  Rep.  N.  S.  84,  18  Wkly. 
Rep.  960.  ^ 

18.  The  Annette,  L.  R.  4  A.  &  E.  9,  1 
Aspin.  577,  42  L.  J.  Adm.  13,  28  L.  T.  Rep. 
N.  S.  372,  21  Wkly.  Rep.  552;  The  Thomas 
Wood,  1  W.  Rob.  18. 

19.  Love  f.  Dumper  Scow  No.  11,  48  Fed. 
740.  ^ 

Evidence  held  sufficient  to  show  contract. — 

Merritt,  etc.,  Derrick,  etc.,  Co.  r.  Tice,  118 
N.  Y.  App.  Div.  123,  103  N.  Y.  Suppl.  333. 

Evidence  held  insufficient  to  show  contract. 
—  Lewis  f.  Clyde  Steamship  Co.,  132  N  C. 
904,  44  S.  E.  666,  131  N.  C.  652,  42  S  E 
969. 

Evidence  held  insufficient  to  show  modifica- 
tion of  contract—  The  City  of  Alexandria,  40 
Fed.  697. 

Evidence  held  insufficient  to  show  custom 
of  vessels  to  help  each  other  free  of  charge. — 
Staten  Island,  etc.,  Ferry  Co.  r.  The  Thomas 
Hunt,  22  Fed.  Cas.  No.  'l3.326. 

20.  The  Nymphe,  5  L.  T.  Rep.  N.  S.  365. 
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J.  Witnesses  —  1.  Competency.  The  case  of  salvage  is  an  exception  to  the 
rule  as  to  the  incompetency  of  witnesses  on  account  of  interest.  Salvors  are  from 
necessity  competent  witnesses  as  to  the  facts  occurring  at  the  time  of  the  salvage 
service;  but  not  as  to  other  facts  capable  of  distinct  and  independent  proof .^^ 
Such  evidence,  being  of  interested  persons,  will  weigh  little  unless  corroborated 
by  other  circumstances.^^ 

2.  Cross-examination.  In  a  suit  by  rival  salvors,  the  witnesses  called  on 
behalf  of  one  set  of  salvors  are  liable  to  cross-examination,  first  on  behalf  of  the 
rival  salvors,^*  and  then  on  behalf  of  the  owners.^^ 

K.  Trial  or  Hearing  —  l.  In  General.  In  a  suit  by  a  salvor  against  a  ship 
and  cargo  to  recover  for  salvage  services  the  court  cannot  determine  issues  which 
may  incidentally  or  collaterally  arise  between  the  parties  libeled. In  some 
instances  facts  may  be  considered,  although  not  introduced  by  either  party,  and 
brought  to  the  court's  notice  by  accident. 

2.  Computation  of  Value  of  Property  —  a.  Time  and  Place  of  Computation. 
Salvors  are  entitled  to  compensation  upon  a  value  calculated  at  the  place  where 
their  services  terminated.^^  So  also  the  value  of  the  property  saved  is  usually 
estimated  at  the  time  of  salvage ;  but  where  the  salvors  refuse  to  deliver  the 
property  to  the  owners,  and  neglect  to  bring  their  libels  until  after  the  goods 
have  fallen  in  market  value,  the  price  is  to  be  ascertained  as  of  the  time  when  the 
libels  are  filed  and  the  warrants  to  deliver  executed. 

b.  Basis  of  Computation  —  (i)  In  General.  In  an  ordinary  case  of  salvage, 
value  means  market  value."  There  are  no  decisions  as  to  what  is  meant  by 
^'market  value"  in  cases  of  salvage,  but  it  is  well  settled  that  it  does  not  mean 
the  proceeds  of  a  forced  sale,^^  or  of  a  private  sale  made  without  advertisement.^^ 
This  test  can  be  adopted  only  where  there  is  a  market  for  vessels  of  the  kind 
sufficiently  extensive  to  give  a  fair  approximation  to  the  vessel's  real  value.  Where 
there  is  no  market  value  the  court  must  resort  to  other  means  of  ascertaining 
value,  and  consider  all  the  surrounding  circumstances,  aided  by  the  opinions  of 
persons  conversant  with  shipping  and  having  special  means  of  knowledge,  and 
having  regard  to  the  original  cost,  age,  depreciation,  present  condition  of  rates 
of  freight,  and  other  circumstances  of  a  similar  nature.^* 


21.  The  Boston,  3  Fed.  Cas.  No.  1,673,  1 
Sumn.  328;  The  Elizabeth  and  Jane,  8  Fed. 
Cas.  No.  4,356,  1  Ware  27;  The  Henry  Ew- 
bank,  11  Fed.  Cas.  No.  6,376,  1  Sumn.  4(J0; 
The  Huntress,  12  Fed.  Cas.  No.  6,912,  1 
Phila.  (Pa.)  122;  Jones  v.  The  Richmond, 
13  Fed.  Cas.  No.  7,492 ;  The  Sara  Barnardina, 
2  Hagg.  Adm.  151;  The  Pitt,  2  Hagg.  Adm. 
149. 

22.  The  Boston,  3  Fed.  Cas.  No.  1,673,  1 
Sumn.  328;  The  Henry  Ewbank,  11  Fed.  Cas. 
No.  6,376,  1  Sumn.  400. 

23.  The  Boston,  3  Fed.  Cas.  No.  1,673,  1 
Sumn.  3^8. 

24.  The  Morocco,  1  Aspin.  46,  24  L.  T.  Rep. 
N.  S.  598;  The  Philadelphia,  Brown  &  L.  28. 

25.  The  Philadelphia,  Brown  &  L.  28. 

26.  The  James  Turpie,  113  Fed.  700,  hold- 
ing that  the  ship  cannot  be  required  in  such 
suit  to  answer  to  a  claim  of  the  cargo-owners 
of  negligent  navigation  as  affecting  the 
question  of  liability  between  the  ship  and 
cargo,  having  been  brought  into  court  for  a 
different  purpose,  and  service  of  process  on 
her  proctor  on  behalf  of  the  cargo  is  in- 
effective to  raise  such  an  issue. 

27.  Malone  v.  The  Pedro,  16  Fed.  Cas.  No. 
8,995. 

28.  The  Albion  Lincoln,  1  Fed.  Cas.  No. 
[IX,  J,  1] 


144,  1  Lowell  71;  The  Norma,  3  L.  T.  Rep. 
N.  S.  340,  Lush.  124;  The  George  Dean,  Swab. 
290;  Vermont  Steamship  Co.  v.  The  Abby 
Palmer,  8  Can.  Exch.  446. 

29.  The  Albion  Lincoln,  1  Fed.  Cas.  No. 
144,  1  Lowell  71;  The  Stella,  L.  R.  1  A.  &  E. 
340,  36  L.  J.  Adm.  13,  16  L.  T.  Rep.  N.  S. 
335,  15  Wkly.  Rep.  936. 

30.  The  Albion  Lincoln,  1  Fed.  Cas.  No. 
141,  1  Lowell  71. 

31.  Hayden  v.  The  C.  W.  Cochrane,  11  Fed. 
Cas.  No.  6,258,  3  Woods  304 ;  Vermont  Steam- 
ship Co.  V.  The  Abby  Palmer,  8  Can.  Exch. 
446. 

In  case  of  recapture  by  a  public  vessel  of 
war,  the  salvage  can  only  be  ascertained  by 
sale  of  the  recaptured  property,  unless  both 
parties  consent  to  an  appraisement.  Cross 
V.  Tlie  Dolphin,  6  Fed.  Cas.  No.  3,432,  Bee 
152. 

32.  Vermont  Steamship  Co.  v.  The  Abby 
Palmer,  8  Can.  Exch.  446. 

33.  The  Thomas  L.  James,  115  Fed.  566. 

34.  Vermont  Steamship  Co.  v.  The  Abby 
Palmer,  8  Can.  Exch.  446,  holding  that  where, 
in  a  case  of  salvage,  there  is  no  market  value 
for  the  ship  in  the  port  where  it  is  brought 
by  the  salvors,  the  res  should  be  valued  not 
on  the  basis  of  a  forced  sale,  but  as  a  "  going 
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(ii)  Stipulation  or  Appraisement.  In  ascertaining  the  value  of  the 
property  in  salvage  causes,  an  appraisement  is  very  rarely  resorted  to.  The 
libellants  should  state  in  their  libel  what  the  property  consists  of  and  their  esti- 
mate of  its  value,  and  the  claimants  in  like  manner  should  respond  under  oath; 
and  unless  there  is  a  very  great  disparity  between  the  values  as  stated  by  the 
respective  parties  an  appraisement  should  not  be  granted. Nor  ought  it  to  be 
granted  when  the  value  is  known  and  admitted  to  be  very  large,  and  the  services 
are  inconsiderable.^^  Nor  when,  the  quantity  and  quality  being  known,  the 
value  may  be  ascertained  by  calculation.^^  Nor,  in  short,  in  any  case  where  it  is 
unneicessary  to  a  just  and  legal  decision  of  the  cause. Where  the  parties  agree 
upon,  and  stipulate  for,  a  certain  value,  they  are  estopped  from  afterward  dis- 
puting this  amount. So,  in  the  absence  of  error  or  mistake,  an  appraisement 
by  order  of  court  is  conclusive  of  the  value  of  the  salved  property,  notwithstanding 
the  sum  actually  reahzed  by  sale  is  less  than  the  appraised  value. But  when 
satisfied  that  an  error  has  been  made  in  the  appraisement,  the  court  may  allow  the 
decree  to  be  opened  for  a  rehearing  upon  the  value,  and  receive  further  evidence 
upon  that  point.^^ 

3.  Reference.  By  agreement  of  the  parties,  the  issues  may  be  referred  to  a 
referee  to  hear  and  determine.*^    The  court  has  discretionary  power  over  awards 


concern,"  in  the  hands  of  a  solvent  owner 
using  it  for  the  particular  purposes  of  his 
trade  at  the  sum  for  which  the  owner,  as  a 
reasonable  man,  would  be  willing  to  sell  it. 
See  also  Murphy  v.  The  Mary  S.  Hontvet,  4 
Fed.  920. 

The  freight  to  be  considered  is  only  such 
proportion  as  the  distance  at  which  the  sal- 
vage service  was  rendered  from  the  port  of 
departure  bears  to  the  whole  voyage.  The 
Sandringham,  10  Fed.  556,  5  Hughes  316; 
The  Norma,  3  L.  T.  Rep.  N.  S.  340,  Lush. 
124.  The  presumption  is  that  prepaid  freight 
can  be  recovered  back  as  not  earned  in  case 
of  the  loss  of  the  cargo,  and  therefore  should 
be  considered  as  part  of  the  property  saved 
to  the  owners  of  the  ship.  The  Lovetand,  5 
Fed.  105.  Wages  earned  after  the  salved  ship 
has  been  brought  into  port  are  not  to  be  de- 
ducted from  the  freight  upon  which  salvage 
is  earned.    The  Edina,  4  Wkly.  Rep.  91. 

Amount  of  insurance. —  While  the  amount 
for  which  a  vessel  may  have  been  insured  may 
be  considered  as  a  circumstance  in  arriving  at 
its  value,  it  is  not  direct  testimony  to  that 
effect,  nor  can  it  be  considered  as  conclusive 
as  against  a  positive  valuation.  Compagnie 
Commerciale  de  Transport  a  Vapeur  Fran- 
caise  v.  Charente  Steamship  Co.,  60  Fed.  921, 
9  C.  C.  A.  292  [reversing  55  Fed.  93]. 

Cost  of  repairs. —  The  value  of  the  vessel  to 
the  owners  for  purposes  of  repair  will  be 
adopted  as  the  value  of  the  vessel  in  fixing 
the  salvor's  reward.  Such  value  is  deter- 
mined by  deducting  from  the  value  of  the 
vessel  just  before  the  accident  the  cost  of  re- 
pair. The  Lamington,  86  Fed.  675,  30  C.  C.  A. 
271;  The  Ellen  Holgate,  8  Fed.  Cas.  No. 
4,375a.  But  this  rule  does  not  apply  where 
the  damage  necessitating  repairs  was  caused 
by  the  act  of  tlie  master  and  crew  of  the 
salved  vessel.  The  Germania,  [19041  P.  131, 
9  Aspin.  538,  73  L.  J.  P.  D.  &  Adm.  52,  90 
L.  T.  Rep.  N.  S.  296. 

Custom-house  charges.— In  estimating  the 


value  of  a  cargo  in  port,  custom-house  charges 
and  charges  or  liens  for  handling  the  cargo 
should  be  first  deducted.  Cornell  Steamboat 
Co.  V.  1,883  Bags  of  Sugar,  108  Fed.  277; 
Davis  Coast  Wrecking  Co.  v.  The  Alert,  56 
Fed.  721. 

Charges  and  expenses  incident  to  the  cus- 
tody of  the  property  should  be  deducted  in 
estimating  the  value  of  salved  property. 
Johnson  v.  The  El  Dorado,  50  Fed.  951  [re- 
versed on  other  grounds  in  53  Fed.  840,  4 
C.  C.  A.  47] ;  The  Le  Jonet,  L.  R.  3  A.  &  E. 
556,  1  Aspin.  438,  41  L.  J.  Adm.  95,  27  L.  T. 
Rep.  N.  S.  387,  21  Wkly.  Rep.  83. 

35.  The  Philah,  19  Fed.  Cas.  No.  11,091a; 
The  Persian,  1  Notes  of  Cas.  304,  1  W.  Rob. 
328. 

36.  The  Philah,  19  Fed.  Cas.  No.  11,091a. 

37.  The  Philah,  19  Fed.  Cas.  No.  11,091a. 

38.  The  Philah,  19  Fed.  Cas.  No.  11,091a. 

39.  Johnson  v.  The  El  Dorado,  50  Fed.  951 
[reversed  on  other  grounds  in  53  Fed.  840,  4 
C.  C.  A.  47] ;  The  Hanna,  3  Aspin.  503,  37 
L.  T.  Rep.  N.  S.  364.  But  see  The  Hope,  14 
Wkly.  Rep.  467. 

40.  The  Venus,  L.  R.  1  A.  &  E.  50,  12 
Jur.  N.  S.  379,  14  Wklv.  Rep.  460;  The 
Georg,  [1894]  P.  330,  7  Aspin.  476,  71  L.  T. 
Rep.  N.  S.  22 ;  The  Oscar,  2  Hagg.  Adm.  257 ; 
The  Sir  Francis  Burton,  2  Hagg.  Adm.  156: 
The  R.  M.  Mills,  3  L.  T.  Rep.  N.  S.  513;  The 
S.  B.  Hume,  Young  Adm.  (Nova  Scotia) 
228. 

41.  Jolmson  r.  The  El  Dorado,  50  Fed. 
951  [reversed  on  other  grounds  in  53  Fed. 
840,  4  C.  C.  A.  47]  ;  The^Royal  Arch,  Young 
Adm.  (Nova  Scotia)  260;  The  S.  B.  Hume, 
Young  Adm.  (Nova  Scotia)  228. 

42.  Tlie  Col.  Adams.  19  Fed.  795  (holding 
that  in  sucii  a  case  an  apportionment  of  the 
amount  awarded  is  a  jiart  of  the  issues  re- 
ferred; and,  the  commissioner's  re]K)rt  having 
been  filed  witliout  apportionment,  it  will  be 
sent  back  on  oxecjitions  tiiat  such  apportion- 
ment may  be  made  on  the  evidence  of  the 
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of  referees,  .either  to  set  them  aside,  or  to  recommit  them,  but  will  interfere  with 
an  award  with  great  reluctance. The  principal  grounds  for  so  doing  are  fraud, 
collusion,  or  mistake.^*  An  award  stating  the  amount  due,  and  that  libellants 
are  entitled  to  costs,  is  sufficiently  certain,  without  stating  the  amount  of  the 
costs.  *^ 

4.  Assistance  of  Nautical  Experts.  The  English  court  of  admiralty  is  in  the 
habit  of  calling  in  seafaring  men  to  assist  its  judgment  in  salvage  causes  involving 
questions  of  nautical  difficulty;  but  this  mode  of  procedure  has  never  been 
sanctioned  in  this  country.^^ 

L.  Tender.^^  A  tender  in  a  salvage  suit  is  an  admission  that  salvage  services 
were  rendered.*^  Where  there  are  separate  suits  instituted,  and  defendant  is 
unable  to  estimate  the  respective  value  of  each  service,  he  will  be  allowed  to  make 
a  single  tender  in  respect  of  the  whole  service  rendered. On  appeal  against 
the  award  the  appellants  are  entitled  to  make  a  tender  by  act  in  court,  notwith- 
standing no  tender  had  been  made  prior  to  the  institution  of  the  appeal. 

M.  Bail.  Where  a  vessel  has  been  seized  under  a  libel  in  rem,  the  claimant 
may  effect  a  release  of  the  property  by  giving  bail.^^  But  owners  who  have  given 
bail  are  still  personally  liable  for  any  amount  which  the  judgment  of  the  court 
may  find  to  be  due  to  plaintiffs  in  excess  of  the  amount  for  which  bail  has  been 
given,  and  execution  may  be  issued  against  them  for  such  balance  and  costs. 
After  release  of  salved  property  upon  proper  security,  salvors  have  no  right  to 
detain  the  property,  or  to  arrest  it.^'' 

N.  Judgment  or  Decree.  In  an  action  on  a  claim  for  services  in  the  nature 
of  salvage,  judgment  will  be  rendered  against  each  defendant  only  in  proportion 
to  his  interest  in  the  vessel.^^ 

0.  Sale  of  Property.  Admiralty  courts  have  jurisdiction  to  order  a  survey, 
and  decree  a  condemnation  and  sale  of  vessels  to  which  salvage  services  have 
been  rendered;  but,  before  doing  so,  the  judge  should  be  satisfied  that  the  appli- 
cation is  made  in  perfect  good  faith  towards  all  parties  interested,  and  that  the 
vessel  is  so  damaged  that  no  prudent  man  would  think  of  repairing  her.^^  A  sale 
of  the  damaged  vessel  will  not  be  ordered,  although  the  repairs  will  nearly  equal 
her  present  value,  where  the  court  does  not  think  it  to  the  interest  of  her  owners 
and  insurers  and  the  owners  of  the  cargo. ^®    So  a  sale  of  the  cargo  may  be  ordered 


respective  values  of  the  vessel  and  cargo)  ; 
The  Arendal,  14  Fed.  580. 

43.  The  Liverpool  Packet,  15  Fed.  Cas.  No. 
8,407,  2  Sprague  37. 

44.  The  Liverpool  Packet,  15  Fed.  Cas.  No. 
8,407,  2  Sprague  37,  holding  that  an  award 
of  a  referee  will  not  be  recommitted  because 
the  counsel  for  the  libellants  omitted  to  call 
the  attention  of  the  referee  to  one  of  the 
grounds  for  increasing  the  amount  of  salvage. 

45.  The  Liverpool  Packet,  15  Fed.  Cas.  No. 
8,407,  2  Sprague  37. 

46.  The  James  Dixon,  2  L.  T.  Rep.  N.  S. 
696;  The  Princess  Alice,  6  Notes  of  Cas.  584, 
3  W.  Rob.  138;  Vermont  Steamship  Co.  v. 
The  Abby  Palmer,  10  Brit.  Col.  380,  8  Can. 
Exch.  469. 

Where  the  court  has  the  assistance  of 
Trinity  Masters,  it  will  not  be  guided  by  the 
opinions  of  witnesses  skilled  in  nautical  mat- 
ters. The  Nimrod,  14  Jur.  942;  The  Mag- 
dalen, 31  L.  J.  Adm.  22,  5  L.  T.  Rep.  N.  S. 
807. 

47.  The  Waterloo,  29  Fed.  Cas.  No.  17,257, 
Blatchf.  &  H.  114. 

48.  Effect  upon  costs  see  infra,  IX,  R,  7. 

49.  The  Portia,  9  Jur.  167. 
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50.  The  Jacob  Landstrom,  4  P.  D.  191,  4 
Aspin.  58,  40  L.  T.  Rep.  N.  S.  38. 

51.  The  Annette,  L.  R.  4  A.  &  E.  9,  1 
Aspin.  577,  42  L.  J.  Adm.  13,  28  L.  T.  Rep. 
N.  S.  372,  21  Wkly.  Rep.  552. 

52.  Admiralty  rules  16,  11. 

Demand  of  excessive  bail  disapproved  by 
court.  The  Earl  Grey,  1  Spinks  180.  See 
also  The  Agamemnon,  5  Aspin.  92,  48  L.  T. 
Rep.  N.  S.  880;  The  Nimrod,  14  Jur. 
942. 

53.  The  Dictator,  [1892]  P.  304,  7  Aspin. 
251,  61  L.  J.  P.  D.  &  Adm.  73,  67  L.  T.  Rep. 
N.  S.  563. 

54.  The  Lady  Katherine  Barham,  5  L.  T. 
Rep.  N.  S.  693,  Lush.  404. 

55.  Cloon  f.  City  Ins.  Co.,  1  Handy  (Ohio) 
32,  r2  Ohio  Dec.  (Reprint)  12. 

56.  Walter  v.  The  Montgomery,  29  Fed. 
Cas.  No.  17,120. 

57.  Bennett  v.  The  Tevere,  3  Fed.  Cas.  No. 
1,325;  Edwards  v.  Thirty-Five  Boxes  of  Gold 
Dust,  8  Fed.  Cas.  No.  4,299a;  The  Isabel,  13 
Fed.  Cas.  No.  7,098;  The  Kristrel,  14  Fed. 
Cas.  No.  7,935;  Walter  v.  Montgomery,  29 
Fed.  Cas.  No.  17,120. 

58.  The  Lexington,  15  Fed.  Cas.  No.  8,336. 
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to  prevent  deterioration.^^  It  is  the  duty  of  a  marshal  taking  possession  of  salved 
property,  and  in  selling  the  same,  to  preserve  the  marks  thereon,  and,  where 
they  are  obliterated,  to  take  an  inventory  thereof,  to  keep  accounts  of  the  goods 
saved  by  different  salvors,  to  arrange  the  goods  for  sale,  and  to  employ  assistance, 
if  necessary,  and  charge  for  the  same  as  a  disbursement  in  the  cause. 

P.  Restoration  of  Property  and  Disposition  of  Surplus  —  l.  In 
General.  Property  libeled  for  salvage  service  is  in  the  possession  of  the  court, 
and  can  only  be  restored  by  its  order.  Neither  dismissal  of  the  libel  nor  satis- 
faction of  the  libellant's  demand  will  per  se  operate  to  reinvest  the  claimant  with 
its  possession. In  ordinary  cases,  when  the  hbel  is  dismissed,  or  the  libellant's 
claim  is  satisfied,  a  decree  of  restitution  to  the  claimant  is  given  as  a  matter  of 
course, without  much  inquiry  into  the  claimant's  right  or  title. But  the 
propriety  of  restoring  to  the  claimant  the  possession  may,  under  certain  circum- 
stances, become  a  subject  for  consideration  by  the  court. ®^  Surplus  proceeds  of 
cargo  remaining  after  the  payment  of  the  salvage  awards  will  not  necessarily  be 
paid  at  once  to  the  master,  although  he  is  the  only  claimant,  but  a  reasonable 
time  may  be  allowed  to  permit  the  owners  of  the  cargo  themselves,  or  the  under- 
writers, if  they  have  paid,  as  in  case  of  total  loss,  to  appear  and  file  claims  in  their 
own  behalf.^® 

2.  Derelict  Property.  Surplus  proceeds  of  derelict  property  found  at  sea, 
remaining  in  the  registry  of  the  court  for  many  years,  after  awarding  to  the  salvors 
a  proper  compensation,  will  not,  in  the  absence  of  statute,  be  awarded  also  to  the 
salvors,  nor  will  it  be  ordered  to  be  paid  into  the  treasury  of  the  state,  into  which 
the  property  was  brought,  but  the  superior  right  is  in  the  government  of  the 
United  States,  and  the  money  will  be  ordered  to  be  paid  into  the  treasury  thereof. 

3.  Captured  Property.  In  awarding  surplus  proceeds  after  deduction  of 
salvage  in  the  case  of  a  vessel  captured  at  sea  and  subsequently  abandoned  by 
the  captors,  the  courts  of  a  neutral  nation  will  regard  the  fact  of  capture  and 
possession  by  the  captors  as  decisive  in  their  favor,  and  hence  cannot  regard  the 
subsequent  abandonment  as  restoring  the  rights  of  the  original  owner. 

Q.  Appeal  —  l.  In  General.  Courts  of  admiralty  will  not  encourage  appeals 
in  salvage  cases  upon  slight  or  frivolous  grounds,  or,  indeed,  in  any  case,  except 
upon  some  plain,  clear,  and  determinate  mistake  of  law  or  fact  in  the  court  below, 
which  is  manifestly  not  justified  by  the  circumstances,  and  the  onus,  probandi 
of  «uch  mistake  is  upon  the  appellant. A  finding  of  fact  in  a  salvage  cause 
upon  conflicting  evidence  will  not  be  reversed  or  modified  by  an  appellate  court 
unless  there  is  a  clear  preponderance  of  evidence  against  it.'^*^ 


59.  The  Kathleen,  L.  R.  4  A.  &  E.  269,  2 
Aspin.  367,  43  L.  J.  Adm.  39,  31  L.  T.  Rep. 
N.  S.  204,  23  Wkly.  Rep.  350;  The  Anna 
Helena,  5  Aspin.  61,  48  L.  T.  Rep.  N.  S.  681. 

60.  The  Isaac  Allerton,  13  Fed.  Cas.  No. 
7,088. 

61.  The  Byron,  4  Fed.  Cas.  No.  2,275. 

62.  The  Byron,  4  Fed.  Cas.  No.  2,275. 

63.  British  Consul  v.  Twenty-Two  Pipes 
and  Ten  Hogsheads  of  Wine,  4  Fed.  Cas.  No. 
1,900,  Bee  178;  The  Byron,  4  Fed.  Cas.  No. 
2,275;  The  Cerro  Gordo,  5  Fed.  Cas.  No. 
2,557;  The  Montserat,  17  Fed.  Cas.  No.  9,740; 
The  North  America,  18  Fed.  Cas.  No.  10,313; 
The  Osteonthe,  18  Fed.  Cas.  No.  10,608a. 

64.  The  Byron,  4  Fed.  Cas.  No.  2,275. 

65.  See  cases  cited  infra,  this  note. 

For  example  where  a  master  claims  as 
bailee  of  the  owners,  the  court  may  refuse 
to  restore  the  vessel  to  him,  if  satisfied  from 
his  past  misconduct  or  present  condition  that 
he  is  an  improper  person  to  trust  with  the 
[50] 


same,  and  that  the  interest  of  the  owners  will 
be  jeopardized.  The  Byron,  4  Fed.  Cas.  No. 
2,275;  The  Montserat,  17  Fed.  Cas.  No.  9,740; 
The  North  American,  18  Fed.  Cas.  No.  10,313. 

The  test  as  to  restoration  is,  what,  in  the 
opinion  of  the  court,  would  the  owners  them- 
selves do,  if  on  the  spot,  in  possession  of  all 
the  facts?    The  Byron,  4  Fed.  Cas.  No,  2,275. 

66.  The  Osteonthe,  18  Fed.  Cas.  No.  10,60Sa. 

67.  Peabody  v.  Proceeds  of  Twenty-Eight 
Bags  of  Cotton,  19  Fed.  Cas.  No.  10,869. 

68.  McDonough  r.  Dannery,  3  Dall.  (U.S.) 
188,  1  L.  ed.  563  [affirming'u  Fed.  Cas.  No. 
9,212a] ;  Booth  v.  The  L'Esperanza,  3  Fed. 
Cas.  No.  1,647,  Bee  92;  The  Two  Cousins,  42 
Ct.  CI.  436. 

69.  Bearse  v.  Three  Hundred  and  Forty 
Pigs  of  Copper,  2  Fed.  Cas.  No.  1,193,  1 
Story  314. 

70.  Elphicke  r.  White  Line  Towing  Co., 
106  Fed.  945,  46  C.  C.  A.  56;  Ins.  Co.  i\  The 
Venezuela,  55  Fed.  416,  5  C.  C.  A.  159. 
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2,  As  TO  Amount  of  Award.  Since  the  amount  of  the  award  in  a  salvage  case 
rests  largely  in  the  discretion  of  the  trial  court/^  it  will  not  be  interfered  with  on 
appeal  where  there  has  been  no  mistake  of  fact  or  application  of  incorrect  prin- 
ciples/^ and  the  amount  is  not  clearly  exorbitant/^  although  it  may  be  greater  or 
less  than  the  appellate  court  would  have  allowed.'^*  But  the  court  of  appeal  will, 
where  the  award  given  is  manifestly  wrong,  increase  or  diminish  it  as  the  justice 
of  the  case  may  require/^ 


71.  See  sujjra,  VII,  A,  3,  b. 

72.  The  Connemara,  108  U.  S.  352,  2  S.  Ct. 
754,  27  L.  ed.  751;  The  Camanche,  8  Wall. 
(U.  S.)  448,  19  L.  ed.  397;  The  Dos  Her- 
manos,  10  Wheat.  (U.  S.)  306,  6  L.  ed.  328; 
The  Sybil,  4  Wheat.  (U.  S.)  98,  4  L.  ed.  522; 
Perriam  v.  Pacific  Coast  Co.,  133  Fed.  140,  66 
C.  C.  A.  206;  The  Edith  L.  Allen,  129  Fed. 
209,  6'3  C.  C.  A.  367 ;  Hume  v.  J.  D.  Spreckels, 
etc.,  Co.,  115  Fed.  51,  52  C.  C.  A.  645;  Simp- 
son V.  Dollar,  109  Fed.  814,  48  C.  C.  A.  663; 
The  New  Camelia,  105  Fed.  637,  44  C.  C.  A. 
642;  The  Thornley,  98  Fed.  735,  39  C.  C.  A. 
248 ;  Ulster  Steamship  Co.  v.  Cape  Fear  Tow- 
ing, etc.,  Co.,  94  Fed.  214,  36  C.  C.  A.  201; 
Thomas  v.  The  Florence,  71  Fed.  527,  18 
C.  C.  A.  240;  The  Emulous,  8  Fed.  Cas.  No. 
4,480,  1  Sumn.  207;  Tyson  v.  Prior,  24  Fed. 
Cas.  No.  14,319,  1  Gall.  133;  The  James 
Armstrong,  L.  R.  4  A.  &  E.  380,  3  Aspin.  46, 
33  L.  T.  Rep.  N.  S.  390;  The  Lancaster,  9 
P.  D.  14,  5  Aspin.  174,  49  L.  T.  Rep.  N.  S. 
705,  36  Wkly.  Rep.  608 ;  The  Vesta,  2  Hagg. 
Adm.  189;  Green  V.  Bailey,  12  Moore  P.  C. 
346,  14  Eng.  Reprint  943;  Gann  v.  Brun,  12 
Moore  P.  C.  340,  Swab.  129,  14  Eng.  Reprint 
940. 

The  discretion  of  the  inferior  court  as  to 

the  quantum  of  salvage  will  not  be  disturbed 
unless  manifestly  erroneous.  Chauveau  v. 
Walden,  10  Mart.  (La.)  100;  The  Eliza 
Strong,  130  Fed.  99,  64  C.  C.  A.  433;  Whit- 
mire  V.  Cobb,  88  Fed.  91,  31  C.  C.  A.  395; 
The  Delaware,  7  Fed.  Cas.  No.  3,761,  6 
Blatchf.  527. 

Error  in  valuation  of  vessel. —  Where  the 
court  valued  the  vessel  salved  at  two  million 
dollars,  while  its  actual  value  was  one  mil- 
lion eight  hundred  and  eighty-eight  thousand 
five  hundred  dollars,  the  error  is  not  material, 
as,  where  the  total  amount  salved  is  so  large, 
the  difference  between  the  two  sums  is  too 
small  to  affect  the  amount  of  award.  Inter- 
national Nav.  Co.  V.  The  St.  Paul,  86  Fed. 
340,  30  C.  C.  A.  70. 

73.  Creevy  v.  Cummings,  3  La.  Ann.  163, 
48  Am.  Dec.  444;  Potomac  Steamboat  Co.  v. 
Baker  Salvage  Co.,  123  U.  S.  40,  8  S.  Ct.  33, 
31  L.  ed.  75;  The  Connemara,  108  U.  S.  352, 
2  S.  Ct.  754,  27  L.  ed.  751;  The  Camanche,  8 
Wall.  (U.  S.)  448,  19  L.  ed.  397;  The  Hope, 
10  Pet.  (U.  S.)  108,  9  L.  ed.  363;  The  Car- 
roll, 167  Fed.  112,  92  C.  C.  A.  564;  Hume  v. 
Spreckels.  115  Fed.  51,  52  C.  C.  A.  645; 
Simpson  v.  Dollar,  109  Fed.  814,  48  C.  C.  A. 
663;  The  Laura,  83  Fed.  311,  27  C.  C.  A. 
540;  The  R.  R.  Rhodes  v.  Fay,  82  Fed.  751, 
27  C.  C.  A.  258;  Morse  ^j.  Pomroy  Coal  Co., 
75  Fed.  428;  The  Amity,  69  Fed.  110,  16 
C.  C.  A.  170;  The  Akaba,  54  Fed.  197,  4 
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C.  C.  A.  281;  The  Agnes  I.  Grace,  51  Fed. 
958,  2  C.  C.  A.  581;  The  Albany,  48  Fed. 
565 ;  Scott  v.  The  City  of  Worcester,  45  Fed. 
119;  The  Glengyle  v.  Neptune  Salvage  Co., 
[1898]  A.  C.  519,  8  Aspin.  436,  67  L.  J.  P. 

D.  &  Adm.  87,  78  L.  T.  Rep.  N.  S.  801,  14 
T.  L.  R.  522;  The  Lancaster,  9  P.  D.  14,  5 
Aspin.  174,  49  L.  T.  Rep.  N.  S.  705,  36 
Wkly.  Rep.  608;  Jorgensen  v.  Neptune  Steam 
Fishing  Co.,  4  F.  (Ct.  Sess.)  992;  The  Fusi- 
lier, 11  Jur.  N.  S.  289,  34  L.  J.  Adm.  25,  12 
L.  T.  Rep.  N.  S.  186,  3  Moore  P.  C.  N.  S. 
51,  13  Wkly.  Rep.  592,  16  Eng.  Reprint  19; 
The  Cuba,  6  Jur.  N.  S.  152,  Lush.  14;  The 
Woburn  Abbey,  21  L.  T.  Rep.  N.  S.  707. 

Amount  of  excess  necessary  to  warrant 
interference. —  An  appellate  court  will  not 
interfere  with  an  award  in  a  salvage  case 
except  where  the  difference  between  what  has 
been  and  what  ought  to  have  been  awarded 
is  very  considerable.  Arnold  v.  Cowie,  L.  R. 
3  P.  C.  589,  1  Aspin.  31,  24  L.  T.  Rep.  N.  S. 
499 ;  Prendeville  v.  The  England,  L.  R.  2  P.  C. 
253,  38  L.  J.  Adm.  9,  20  L.  T.  Rep.  N.  S.  46, 

5  Moore  P.  C.  N.  S.  344,  16  Eng.  Reprint 
545;  Green  v.  Bailey,  12  Moore  P.  C.  346,  14 
Eng.  Reprint  943;  Gann  v.  Brun,  12  Moore 
P.  C.  340,  Swab.  129,  14  Eng.  Reprint  940. 

Under  §  ii,  Act  of  March  3,  1891,  creating 
the  circuit  courts  of  appeals,  such  courts  are 
governed,  in  reviewing  decrees  in  admiralty, 
by  the  provisions  of  law  then  in  force  and 
applicable  to  such  review  by  the  supreme 
court;  and  under  the  act  of  Feb.  16,  1875 
(18  St.  c.  77),  restricting  such  review  to  mat- 
ters of  law,  a  decree  for  salvage  services  can- 
not be  altered,  for  the  reason  that  the  amount 
aAvarded  is  excessive,  unless  the  excess  is  so 
great  that,  upon  any  reasonable  view  of  the 
facts  found,  the  award  cannot  be  justified  by 
the  rules  of  law  applicable  to  the  case.  Ir- 
vine V.  The  Hesper,  122  U.  S.  256,  7  S.  Ct. 
1177,  30  L.  ed.  1175;  The  Connemara,  108 
U.  S.  352,  2  S.  Ct.  754,  27  L,  ed.  751;  The 
Trefusis,  98  Fed.  314,  39  C.  C.  A.  96. 

74.  The  Thornley,  98  Fed.  735,  39  C.  C.  A. 
248;  The  Baker,  25  Fed.  771,  23  Blatchf. 
389;  The  Boston,  3  Fed.  Cas.  No.  1,673,  1 
Sumn.  328;  The  Baku  Standard  v.  The  An- 
gele,  [1901]  A.  C.  549,  9  Aspin.  197,  70  L.  J, 
P.  C.  98,  84  L.  T.  Rep.  N.  S.  788,  17  T.  L.  R. 
584;  The  Glengyle  v.  Neptune  Salvage  Co., 
[1898]  A.  C.  519,  8  Aspin.  436,  67  L.  J.  P.  D. 

6  Adm.  87,  78  L.  T.  Rep.  N.  S,  801,  14 
T.  L.  R.  522;  The  Jeune  Louise,  37  L.  J. 
Adm.  32;  The  Woburn  Abbey,  21  L.  T  Rep. 
N.  S.  707. 

75.  Lubker  v.  The  A.  H.  Quinby,  15  Fed. 
Cas.  No.  8,086;  The  Accomac,  [1891]  P.  349, 

7  A»pin.  153,  66  L,  T,  Eep.  N,  S,  335;  The 
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3.  As  TO  Costs.  Although  the  question  of  costs  is  perhaps  not  per  se  the 
proper  subject  of  an  appeal/^  yet  it  is  reviewable  when  a  case  is  properly  in  the 
appellate  court. 

R.  Costs  — 1.  In  General.  Costs  in  salvage  cases  are  given  or  refused 
according  to  the  sound  discretion  of  the  court,  which  is  to  be  exercised  in  accord- 
ance with  settled  practice,  for  the  furtherance  of  justice  and  with  reference  to 
the  facts  of  the  case."^^  The  general  rule  is  that  costs  and  charges  are  to  be  paid 
out  of  the  property  saved,  to  be  apportioned  among  the  respective  claimants 
thereof.®^  The  only  exceptions  are  where  the  costs  and  charges  have  been  occa- 
sioned by  the  gross  neglect,  or  laches,  or  improper  conduct  of  the  claimant,  in 
which  case  they  are  to  be  borne  by  him  alone,  or  where  the  right  has  been  for- 
feited by  the  misconduct  of  the  salvors,  in  which  case  the  court  will  refuse  any 
allowance  to  them  and  compel  the  guilty  parties  to  bear  their  own  costs. 
Although  the  libel  is  dismissed,  if  it  appears  that  the  efforts  of  the  libellant  were 
made  with  the  intent  and  hope  of  rendering  assistance,  the  libellant  may  be  given 
his  costs, or  they  may  be  divided.^* 

2.  Effect  of  Filing  Separate  Libels.  Where  different  libels  are  filed  by 
co-salvors  unnecessarily,  it  is  at  the  peril  of  paying  costs. Where  separate 


Star  of  Persia,  6  Aspin.  220,  57  L.  T.  Rep. 
N.  S.  839. 

Amount  increased  on  appeal. —  Neel  v.  Iron 
City  Sand  Co.,  149  Fed.  980,  79  C.  C.  A. 
490;  Rowe  v.  The  Brig,  20  Fed.  Cas.  No. 
12,093,  1  Mason  372;  Kirby  f.  The  Scindia, 
L.  R.  1  P.  C.  241,  12  Jur.  N.  S.  534,  35  L.  J. 
P.  C.  53,  4  Moore  P.  C.  N.  S.  84,  16  Eng. 
Reprint  248;  The  City  of  Berlin,  2  P.  D. 
187,  3  Aspin.  491,  47  L.  J.  P.  D.  &  Adm. 
2,  37  L.  T.  Rep.  N.  S.  307,  25  Wkly.  Rep. 
793;  The  Star  of  Persia,  6  Aspin.  220,  57 
L.  T.  Rep.  N.  S.  839;  The  Farnley  Hall,  4 
Aspin.  499,  46  L.  T.  Rep.  N.  S.  216;"  The 
Harriett,  Swab.  218;  The  Messenger,  Swab. 
191. 

Amount  reduced  on  appeal. —  The  Edith 
L.  Allen,  129  Fed.  209,  63  C.  C.  A.  367  {.re- 
versing 122  Fed.  729];  The  Flottbek,  118 
Fed.  954,  55  C.  C.  A.  448;  The  Penobscott, 
106  Fed.  419,  45  C.  C.  A.  372;  The  New 
Camelia,  105  Fed.  637,  44  C.  C.  A.  642; 
Ulster  Steamship  Co.  x,.  Cape  Fear  Towing, 
etc..  Co.,  94  Fed.  214,  36  C.  C.  A.  201;  The 
Elmbank,  69  Fed.  104,  16  C.  C.  A.  164  [re- 
versinq  62  Fed.  306]  ;  The  Oxford,  66  Fed. 
590,  13  C.  C.  A.  647;  The  Phoenix,  62  Fed. 
487,  10  C.  C.  A.  506;  Hall  v.  The  Bay  of 
Naples,  48  Fed.  737,  1  C.  C.  A.  81  [reversing 
44  Fed.  90];  The  Hesper,  18  Fed.  696  [af- 
firmed in  122  U.  S.  256,  7  S.  Ct.  1177,  30 
L.  ed.  1175];  Mattingly  v.  Three  Hundred 
and  Fifty-Seven  Bales  of  Cotton,  16  Fed.  Cas. 
No.  9,294,  2  Flipp.  288;  The  Underwriter,  24 
Fed.  Cas.  No.  14,341,  4  Blatchf.  94;  The 
Thomas  Allen,  12  App.  Cas.  118,  6  Aspin.  99, 
56  L.  T.  Rep.  N.  S.  285;  Bird  v.  Gibb,  8 
App.  Cas.  559,  5  Aspin.  156,  52  L.  J.  P.  C. 
57,  49  L.  T.  Rep.  N.  S.  414;  The  Amerique, 
L.  R.  6  P.  C.  468,  2  Aspin.  460,  31  L.  T. 
Rep.  N.  S.  854,  23  Wkly.  Rep.  488;  The 
Chetah,  L.  R.  2  P.  C.  205,  38  L.  J.  Adm.  1, 
19  L.  T.  Rep.  N.  S.  621,  5  Moore  P.  C.  N.  S. 
278,  17  Wkly.  Rep.  283,  16  Eng.  Reprint 
520;  The  General  Palmer,  2  Hagg.  Adm.  323. 

76.  U.  S.  r.  The  Malek  Adhel,  2  How. 
(U.  S.)  210,  11  L.  ed.  239;  The  Indian,  159 


Fed.  20,  86  C.  C.  A.  210;  Lubker  v.  The 
A.  H.  Quinby,  15  Fed.  Cas.  No.  8,586. 

77.  Lubker  v.  The  A.  H.  Quinby,  15  Fed. 
Cas.  No.  8,586. 

78.  Costs  in  actions  generally  see  Costs,  11 
Cyc.  1. 

79.  Lubker  v.  The  A.  H.  Quinby,  15  Fed. 
Cas.  No.  8,586. 

80.  The  Nathaniel  Hooper,  17  Fed.  Cas. 
No.  10,032,  3  Sumn.  542;  The  Gleniffer,  3 
Can.  Exch.  57. 

Costs  should  be  apportioned  between  the 
owners  of  ship,  freight,  and  cargo,  although 
the  latter  were  not  before  the  court  when 
the  decree  was  made.  The  Elton,  [1891]  P. 
265,  7  Aspin.  66,  60  L.  J.  P.  D.  &  Adm.  69, 
65  L.  T.  Rep.  N.  S.  232,  39  Wkly.  Rep.  703; 
The  Peace,  Swab.  115. 

Costs  of  parties  against  whom  no  claim 
made  out. —  When  parties  have  been  sum- 
moned to  appear  against  whom  no  claim  to 
contribution  is  made  out,  the  parties  so  sum- 
moned are  entitled  to  their  costs.  The  Sar- 
pedon,  3  P.  D.  28,  3  Aspin.  509,  37  L.  T. 
Rep.  N.  S.  505,  26  Wkly.  Rep.  374. 

Trivial  claim.. —  Where  the  nature  of  the 
claim  is  so  trivial  that  it  ought  not  to  have 
been  brought  into  court,  costs  will  not  be 
awarded.    The  Red  Rover,  3  W.  Rob.  150. 

81.  The  Byron,  4  Fed.  Cas.  No.  2,275; 
The  Nathaniel  Hooper,  17  Fed.  Cas.  No. 
10,032,  3  Sumn.  542;  The  Cadiz,  3  Aspin. 
332,  35  L.  T.  Rep.  N.  S.  602. 

82.  Edwards  v.  Thirty-Five  Boxes  of  Gold 
Dust,  8  Fed.  Cas.  No.  4,299a;  The  Minnie 
Miller,  17  Fed.  Cas.  No.  9,638.  6  Ben.  117; 
The  Nathaniel  Hooper,  17  Fed.  Cas.  No. 
10,032,  3  Sumn.  542;  The  Cadiz  and  The 
Boyne,  3  Aspin.  332,  35  L.  T.  Rep.  N.  S.  602; 
The  Kauss,  20  T.  L.  R.  326. 

Fraudulent  claim. —  A  fraudulent  salvage 
case  will  he  dismissed  with  costs.  The  Su- 
sannah, 3  Hagg.  Adm.  345  note. 

83.  The  Rosalind.  12  L.  T.  Rep.  N.  S.  553. 

84.  The  Brandow,  29  Fed.  878. 

85.  The  Henrv  Ewbank,  11  Fed.  Cas.  No. 
6,376,  1  Sumn.  400;  The  Maryland,  16  Fed. 
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salvage  claims  are  not  consolidated,  full  costs  in  the  later  suit  will  not  be  granted 
unless  under  exceptional  circumstances.^^ 

3.  Effect  of  Want  of  Demand  or  Notice.^^  Where  a  libel  for  salvage  is  filed 
without  demand  or  notice  to  the  owners  of  the  salved  vessel,  the  libellants  will  not 
be  allowed  costs/^  unless  under  the  peculiar  circumstances  of  the  case  a  demand 
was  immaterial. So  also  where  claims  for  special  damage  incurred  in  rendering 
a  salvage  service  are  not  advanced  until  trial,  even  though  full  opportunity  is 
thereafter  given  to  meet  such  claims,  costs  will  not  be  allowed  to  libellants. ®° 

4.  Effect  of  Exorbitant  Claim.  Where  salvors  make  an  exorbitant  claim, 
and  the  claimants  offer  a  reasonable  compensation,  the  former  are  not  entitled 
to  costs;  ®^  but  costs  will  be  awarded  salvors,  although  their  claim  was  inequitable 
in  amount,  where  claimants  made  no  offer  of  compensation  whatever  for  the 
services  rendered. 

5.  Effect  of  Requiring  Excessive  Bond.  On  a  libel  for  salvage  the  require- 
ment of  an  excessive  bond  from  claimant  should  not  be  permitted  to  relieve  him 
from  costs  where  the  amount  appeared  to  have  been  agreed  on,  and  the  claimant 
had  had  an  opportunity  to  apply  to  the  judge  for  a  reduction.''^ 

6.  Effect  of  Want  of  Tender.  Where  the  claimants  make  no  tender  they  will 
be  charged  with  costs. The  fact  that  libellant  made  no  offer  to  arbitrate  does 
not  entitle  claimant  to  costs,  where  there  was  no  tender  in  claimant's  answer 
either  of  arbitration  or  of  payment  for  libellant's  services. 

7.  Effect  of  Tender. Where  a  tender  is  made  and  refused,  and  is  sub- 
sequently pronounced  sufficient,  the  libellant  is  chargeable  with  his  own  costs 
accruing  subsequent  to  the  tender, and  generally  with  the  owner's  costs 


Cas.  No.  9,218;  The  Jacob  Landstrom,  4  P.  D. 
191,  4  Aspin.  58,  40  L.  T.  Rep.  N.  S.  38. 

86.  The  Belle  of  Lagos,  20  L.  T.  Rep.  N.  S. 
1019,  17  Wkly.  Rep.  899;  The  Nicolina,  2 
W.  Rob.  175.  See  also  The  Bartley,  Swab. 
198. 

Apportionment  among  plaintiffs. — In  a  case 
where  defendants,  in  two  actions  of  salvage 
instituted  against  the  same  property,  are  or- 
dered to  pay  only  one  set  of  costs,  to  be  ap- 
portioned between  plaintifi's  in  the  two  ac- 
tions, the  apportionment  should  be  made  ac- 
cording to  the  amount  of  plaintiffs'  bills  of 
costs.  The  Pasithea,  5  P.  D.  5.  But  see  The 
Sarah,  3  P.  D.  39,  3  Aspin.  542,  37  L.  T.  Rep. 
N.  S.  831. 

87.  In  actions  generally  see  Costs,  11  Cyc. 
482. 

88.  The  D.  L.  &  W.  No.  6  C,  53  Fed.  284 ; 
Jones  V.  Car  Float  No.  5,  50  Fed.  573;  The 
Vanloo,  39  Fed.  570;  The  Rosedale,  20  Fed. 
447;  The  Maggie  Ellen,  19  Fed.  221;  The 
Jack  Jewett,  13  Fed.  Cas.  No.  7,122,  2  Ben. 
463.  Compare  Holmes  v.  The  Joseph  C. 
Griggs,  12  Fed.  Cas.  No.  6,640,  1  Ben.  81. 

89.  The  Alaska,  23  Fed.  597,  where  it  was 
necessary  for  the  libellant  to  file  its  libel  at 
once  to  enforce  its  claim  against  the  cargo 
before  it  was  delivered. 

90.  The  Benison,  36  Fed.  793. 

91.  Murray  v.  The  John  Swan,  50  Fed. 
447;  The  0.  M.  Hitchcock,  25  Fed.  777;  The 
Agamemnon,  5  Aspin.  92,  48  L.  T.  Rep.  N.  S. 
880;  The  Towan,  3  Notes  of  Cas.  25,  2 
W.  Rob.  259;  The  Alma,  5  Nova  Scotia  789. 

92.  The  Straits  of  Gibraltar,  32  Fed.  297; 
The  Indiana,  22  Fed.  925;  Johnson  v.  The 
Industry,  13  Fed.  Cas.  No.  7,391;  The  Wex- 
ford, 29  Fed.  Cas.  No.  17,742,  6  Ben.  119. 
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93.  The  Barge  No.  127,  113  Fed.  529. 

94.  James  Clark  Co.  v.  Steam  Ferryboat 
Columbia,  26  App.  Cas.  (D.  C.)  85;  The  New 
Orleans,  23  Fed.  909;  The  Daniel  Steinman, 
19  Fed.  918;  The  Rialto,  15  Fed.  124;  The 
Leipsic,  5  Fed.  108. 

95.  Charente  Steamship  Co.  v.  The  Dupuy 
De  Lome,  55  Fed.  93  [reversed  on  other 
grounds  in  60  Fed.  921,  9  C.  C.  A.  292]. 

96.  In  actions  generally  see  Costs,  11  Cyc. 
71. 

97.  Howard  v.  The  Rose,  34  Fed.  928 ;  The 
Rose,  31  Fed.  176;  The  Arlington,  1  Fed.  Cas. 
No.  534,  2  Ben.  511;  Hessian  v.  The  Edward 
Howard,  12  Fed.  Cas.  No.  6,436,  Newb.  Adm. 
522;  Lubker  v.  The  A.  H.  Quinby,  15  Fed. 
Cas.  No.  8,586-;  The  Waverley,  L.  R.  3  A.  &  E. 
369,  1  Aspin.  47,  40  L.  J.  Adm.  42,  24  L.  T. 
Rep.  N.  S.  713;  The  Lotus,  7  P.  D.  199,  4 
Aspin.  595,  47  L.  T.  Rep.  N.  S.  447,  30  Wkly. 
Rep.  892;  The  Lee,  6  Aspin.  395,  60  L.  T. 
Rep.  N.  S.  939;  The  Vrouw  Margaretha,  4 
C.  Rob.  103;  The  John  and  Thomas,  1  Hagg. 
Adm.  157  note;  The  Batavier,  1  Spinks  169; 
The  Emu,  1  W.  Rob.  15. 

Sufficiency  of  tender. —  In  order  to  escape 
paying  salvors'  costs,  a  tender  in  a  salvage 
suit  should  be  in  regular  form,  as  early  as 
possible,  by  act  of  court.  Evans  v.  The 
Charles,  8  Fed.  Cas.  No.  4,556,  Newb.  Adm. 
329;  The  Vrouw  Margaretha,  4  C.  Rob.  103. 
No  tender  out  of  court,  although  adequate 
in  amount,  will  bar  the  salvors  of  subsequent 
costs,  unless  made  in  cash  or  bank-notes. 
The  Sovereign,  6  Jur.  N.  S.  832,  29  L.  J. 
Adm.  113,  2  L.  T.  Rep.  N.  S.  669,  Lush.  85. 
It  is  not  necessary  that  a  tender  should  be 
accompanied  with  an  offer  to  pay  plaintiff's 
costs  up  to  the  date  of  tender.    The  William 
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also;  but  this  practice  is  not  an  invariable  one,  and  where  the  court  is  of  opin- 
ion that  the  tender,  while  sufficient,  was  not  a  liberal  one,  it  has  a  discretion  in 
the  matter  of  costs. The  libellant  is,  however,  entitled  to  his  costs  up  to  the 
time  of  the  tender,^  unless  the  circumstances  of  the  case  render  it  just  and  expe- 
dient to  order  otherwise.^ 

8.  On  Appeal.  There  is  no  hard-and-fast  rule  as  to  the  costs  of  a  successful 
appeal  in  a  salvage  action.^  The  successful  party  is  usually  awarded  costs.* 
Where  the  award  is  reduced  the  salvors  are  not  entitled  to  their  costs  of  appeal.^ 

9.  Costs  of  Appraisement.  Salvors  are  entitled  to  the  costs  of  appraisement 
when  it  appears  that  there  is  a  substantial  difference  between  the  appraised  value 
and  that  alleged  by  defendants ;  ^  but  if  salvors  take  out  a  commission  of  appraise- 
ment without  cause,  they  will  have  to  pay  the  costs. 

10.  Security  For  Costs.^  Libellants  seeking  salvage  compensation  who  have 
filed  a  single  libel,  treating  the  salved  property  belonging  to  numerous  persons 
as  an  entirety,  and  have  given  a  stipulation  to  secure  costs,  conformably  to  standing 
rule  44,  will  not  be  required  to  furnish  increased  security  under  rule  55,  where  it 
does  not  appear  that  the  sum  stipulated  is  insufficient  to  cover  the  costs  of  con- 
testing libellant 's  demand  in  the  manner  in  which  the  suit  is  instituted.^  Nor 
are  they  answerable  to  the  claimants  for  sums  deposited  on  bonding  the  attached 
property,  as  rule  68  changes  the  former  practice  by  securing  the  return  of  costs 
to  successful  claimants. 

S.  Interest.  Interest  upon  a  salvage  award,  when  allowable,  runs  from  the 
date  of  the  entry  of  judgment. But  where  a  libellant  made  greatly  exaggerated 
and  unwarranted  claims  for  salvage  services  he  will  not  be  allowed  interest  on 
the  amount  awarded. 


Symington,  10  P.  D.  1,  5  Aspin.  293,  54 
L.  J.  P.  D.  &  Adm.  4,  51  L.  T.  Rep.  N.  S. 
461,  33  Wkly.  Rep.  371.  And  see  The  Sover- 
eign, supra.  Contra,  The  Hickman,  L.  R,  3 
A.  &  E.  15,  39  L.  J.  Adm.  7,  21  L.  T.  Rep. 
N.  S.  472,  18  Wkly.  Rep.  151. 

98.  The  Arlington,  1  Fed.  Cas.  No.  534,  2 
Ben.  511;  Lubker  v.  The  A.  H.  Quinby,  15 
Fed.  Cas.  No.  8,586;  The  Vrouw  Margaretha, 

4  C.  Rob.  103. 

99.  The  Marie,  39  Fed.  501;  Lubker  v.  The 
A.  H.  Quinby,  15  Fed.  Cas.  No.  8,586;  The 
Lotus,  7  P.  D.  199,  4  Aspin.  595,  47  L.  T. 
Rep.  N.  S.  447,  30  Wkly.  Rep.  892 ;  The  Wil- 
liam, 5  Notes  of  Cas.  108,  2  W.  Rob.  521; 
The  Queen,  1  Spinks  175  note;  The  Emu,  1 
W.  Rob.  15. 

1.  The  Rose,  31  Fed.  176;  The  William 
Symington,  10  P.  D.  1,  5  Aspin.  293,  54 
L.  J.  P.  D.  &  Adm.  4,  51  L.  T.  Rep.  N.  S. 
461,  33  Wkly.  Rep.  371;  The  Lee,  6  Aspin. 
395,  60  L.  T.  Rep.  N.  S.  939. 

2.  The  William  Symington,  10  P.  D.  1,  5 
Aspin.  293,  54  L.  J.  P.  D.  &  Adm.  4,  51  L.  T. 
Rep.  N.  S.  461,  33  Wkly.  Rep.  371. 

Since  the  passing  of  the  English  Judicature 
Acts  these  costs  are  in  the  discretion  of  the 
court.    The  William  Symington,  10  P.  D.  1, 

5  Aspin.  293,  54  L.  J.  P.  D.  &  Adm.  4,  51 
L.  T.  Rep.  N.  S.  461,  33  Wkly.  Rep.  371. 

3.  The  Prince  Llewellyn,  [1904]  P.  83,  9 
Aspin.  505,  73  L.  J.  P.  D.  &  Adm.  22,  89 
L.  T.  Rep.  N.  S.  489;  The  Gipsy  Queen, 
[1895]  P.  176,  7  Aspin.  586,  64  L.  J.  P.  D. 

6  Adm.  86,  72  L.  T.  Rep.  N.  S.  454,  11  Re- 
ports 766,  43  Wkly.  Rep.  359. 

4.  The  Emily  B.  Souder,  8  Fed.  Cas.  No. 
4,458,  15  Blatchf.  185;  The  Prince  Llewellyn, 


[1904]  P.  83,  9  Aspin.  505,  73  L.  J.  P.  D.  & 
Adm.  22,  89  L.  T.  Rep.  N.  S.  489.  But  see 
The  Gipsy  Queen,  [1895]  P.  176,  7  Aspin. 
586,  64  L-  J.  P.  D.  &  Adm.  86,  72  L.  T.  Rep. 
N.  S.  454,  11  Reports  766,  43  Wkly.  Rep.  359, 
unless  the  award  is  considerably  reduced. 

Appeals  under  English  Judicature  Act. — 
Although  in  appeals  as  to  the  amount  of 
salvage  the  privy  council  generally  did  not 
give  a  successful  appellant  his  costs  of  the 
appeal,  such  appeals  under  the  Judicature 
Act  form  no  exception  to  the  general  rule 
that  a  successful  appellant  is  entitled  to  his 
costs.  The  City  of  Berlin,  2  P.  D.  187,  3 
Aspin.  491,  47  L.  J.  P.  D.  k  Adm.  2,  37 
L.  T.  Rep.  N.  S.  307,  25  Wldy.  Rep.  793. 

5.  The  Henry  of  Philadelphia,  1  Hagg. 
Adm.  264. 

6.  The  Paul,  L.  R.  1  A.  &  E.  57,  35  L.  J. 
Adm.  16,  14  L.  T.  Rep.  N.  S.  192;  The  Mag- 
dalen, 5  L.  T.  Rep.  N.  S.  692. 

7.  The  Margaret  Jane,  L.  R.  2  A.  &  E.  345, 
38  L.  J.  Adm.  38,  20  L.  T.  Rep.  N.  S.  1017, 
17  Wkly.  Rep.  1064;  The  Wilhelmina,  1 
Notes  of  Cas.  376;  The  Commodore,  1  Spinks 
175  note. 

8.  In  actions  generally  see  Costs,  11  Cvc. 
170. 

9.  Edwards  v.  Thirty-Five  Boxes  of  Gold 
Dust,  8  Fed.  Cas.  No.  4,299a. 

10.  Edwards  f.  Thirty-Five  Boxes  of  Gold 
Dust,  8  Fed.  Cas.  No.  4,*299a. 

11.  The  Haxby,  83  Fed.  720,  28  C.  C.  A. 
38;  The  Jones  Brothers,  3  Aspin.  478.  46 
L.  J.  P.  D.  &  Adm.  75,  37  L.  T.  Rep.  N.  S. 
164. 

12.  Merritt,  etc.,  Derrick,  etc.,  Co.  r.  Chubb, 
113  Fed.  173,  51  C.  C.  A.  119. 

[IX,  SJ 
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Salvation  army.  An  organization  formed  upon  a  quasi-military  pattern, 
for  the  revival  of  religion  among  the  masses.^  (Salvation  Army :  Disturbing  Meet- 
ing of,  see  Disturbance  of  Public  Assemblage,  14  Cyc.  539,  540  note  8.  Use 
of  Street  For  Religious  Meeting,  see  Municipal  Corporations,  28  Cyc.  909.) 

SALVOR.    See  Salvage,  ante,  p.  716. 

SAME.  Not  different  or  other;  identical;  ^  of  the  kind  or  species,  though  not 
the  specific  thing;  ^  similar;  ^  of  like  kind,  species,  sort,  dimensions,  or  the  like; 
not  differing  in  character,  or  in  the  quality  or  quantities  compared;  corresponding; 
not  discordant;  similar;  Hke;  ^  synonymous  with  Like,^  q.  v.  (See  also  Aforesaid, 
2  Cyc.  50;  Identical,  21  Cyc.  1723;  Said,  34  Cyc.  1825.) 


1.  Century  Diet. 

2.  U.  S.  V.  East  Tennessee,  etc.,  R.  Co.,  13 
Fed.  642,  644;  Thomas  v.  U.  S.,  38  Ct.  CI. 
113,  129. 

3.  Crapo  v.  Brown,  40  Iowa  487,  493, 
where  it  is  said  that  this  word  does  not 
always  mean  identical,  or  not  different,  or 
other,  and  is  often  used  as  a  substitute  for 
that  which  was  used  before,  and  is  employed 
in  the  sense  of  a  pronoun,  in  which  sense  it 
is  very  frequently  employed  in  legal  docu- 
ments and  pleadings. 

4.  In  re  Dougherty,  27  Vt.  325,  327. 

5.  Webster  Diet,  [quoted  in  Cobb  v.  Lin- 
coln, 15  Nebr.  86,  88,  17  N.  W.  365]. 

6.  Great  Western  R.  Ca  v.  Sutton,  L.  R. 
4  H.  L.  226,  260,  38  L.  J.  Exch.  177,  22 
L.  T.  Rep.  N.  S.  43,  18  Wkly.  Rep.  92. 

Used  in  a  demurrer,  "  Come  now  the  de- 
fendants and  demur  severally  to  each  para- 
graph of  the  complaint  as  amended,  because 
the  same  does  not  state,"  refers  to  each  para- 
graph and  not  to  the  entire  complaint.  Terre 
Haute,  etc.,  R.  Co.  v.  Sherwood,  132  Ind. 
129,  130,  31  N.  W.  781,  32  Am.  St.  Rep.  239, 
17  L.  R.  A.  339. 

The  words  "  the  same  "  as  used  in  a  con- 
tract, statute,  etc.,  are  relative  and  imply  a 
known  antecedent.  They  assume  that  the  in- 
strument referred  to  has  been  in  some  man- 
ner already  identified.  Smith  f.  Boyd,  101 
N.  Y.  472,  476,  5  N.  E.  319. 

Refers  to  antecedent  other  than  last  (Mott 
V.  Mott,  68  N.  Y.  246,  255;  In  re  Kimball, 
14  Fed.  Cas.  No.  7,767,  2  Ben.  38,  43)  ;  last 
or  next  to  antecedent  (Hancock  v.  Hancock, 
14  Pick.  (Mass.)  70,  75;  Seneca  Nation  of 
Indians  v.  Knight,  23  N.  Y.  498,  500;  Samp- 
son V.  Com.,  5  Watts  &  S.  (Pa.)  385,  388; 
Phillips'  Estate,  20  Phila.  (Pa.)  140,  142; 
Brown  v.  State,  28  Tex.  App.  379,  380,  13 
S.  W.  150)  ;  more  than  one  antecedent  (Court 
V.  Buckland,  1  Ch.  D.  605,  610,  45  L.  J.  Ch. 
214)  ;  subject  of  sentence  in  which  it  ap- 
pears (Ammons  v.  Brunswick-Balke-Collender 
Co.,  141  Fed.  570,  573,  72  C.  C.  A.  614). 

Used  in  connection  with  other  words. — 
"  Same  as  "  see  Davenport  v.  Chicago,  etc.,  R. 
Co.,  38  Iowa  633,  644;  Adams  V.  Yazoo,  etc., 
R.  Co.,  77  Miss.  194,  24  So.  200,  277,  317,  28 
So.  956,  60  L.  R.  A.  33;  Mississippi  Mills  v. 
Cook,  56  Miss.  40,  52.  "  Same  cause "  see 
Titus  V.  Poole,  145  N.  Y.  414,  423,  40  N.  E. 
228.  "  Same  character  of  work "  see  Long 
V.  Chicago,  etc.,  R.  Co.,  94  Tex.  53,  57,  57 
S.  W.  802.  "Same  class  of  subjects"  see 
People  r.  Henderson,  12  Colo.  36i9,  375,  21 
Pac.  144.    "  Same  compensation "  see  Bates 


V.  St.  Louis,  163  Mo.  18,  21,  54  S.  W.  439,  77 
Am.  St.  Rep.  701.  "Same  condition"  see 
Knight  V.  Schell,  24  How.  (U.  S.)  526,  530. 

16  L.  ed.  760;  U.  S.  V.  Dunbar,  67  Fed.  783, 
785,  14  C.  C.  A.  639.  "  Same  conditions  and 
terms "  see  Pendleton  v.  Larrabee,  62  Conn. 
393,  396,  26  Atl.  482.  "  Same  direction  "  see 
Hines  v.  Wilmington,  etc.,  R.  Co.,  95  N.  C. 
434,  437,  59  Am.  Rep.  250.  "  Same  extent " 
see  People  r.  Feitner,  56  N.  Y.  App.  Div. 
280,  285,  67  N.  Y.  Suppl.  893.  "Same 
fees"  see  Cobb  v.  Lincoln,  15  Nebr.  86,  88, 

17  N.  W.  365.  "Same"  fund  see  Clement's 
Appeal,  49  Conn.  519,  533.  "  Same  general 
business "  see  Webb  v.  Denver,  etc.,  R.  Co., 
7  Utah  363,  367,  26  Pac.  981.  "  Same  grade 
of  employment "  see  Missouri,  etc.,  R.  Co.  v. 
Whitaker,  11  Tex.  Civ.  App.  668,  669,  33 
S.  W.  716.  "Same  grantor"  see  Farmer  v. 
Fisher,  197  Pa.  St.  114,  118,  46  Atl.  892. 
"  Same  invention "  see  Topliff  v.  Topliff,  145 
U.  S.  156,  166,  12  S.  Ct.  825,  36  L.  ed.  658; 
Carpenter  Straw-Sewing  Mach.  Co.  v.  Searle, 
52  Fed.  809,  812.  "Same  manner"  see 
HaAvkins  v.  Duncan,  103  Ala.  398,  399,  15  So. 
828;  Phillips  f.  Middlesex  County  Com'rs, 
122  Mass.  258,  260;  State  v.  State  First  Nat. 
Bank,  4  Nev.  491,  493;  Perkins  V.  Perkins, 
24  N.  J.  L.  409,  411;  Suvdam  v.  Voorhees,  58 
N.  J.  Eq.  157,  162,  43  Atl.  4;  McDonald  V. 
Dunbar,  (Pa.  1888)  12  Atl.  553,  557;  State 
r.  Cook,  78  Tex.  406,  414,  14  S.  W.  996. 
"  Same  offense "  see  People  r.  Stephens,  79 
Cal.  428,  430,  21  Pac.  856,  4  L.  R.  A.  845; 
State  V.  Gapen,  17  Ind.  App.  524,  45  N.  E. 
678,  47  N.  E.  25,  26;  State  v.  Williams,  45 
La.  Ann.  936,  938,  12  So.  932;  Com.  v.  Roby, 
12  Pick.  (Mass.)  496,  502;  State  v.  Gustin, 
152  Mo.  108,  112,  53  S.  W.  421;  Hirshfield  V. 
State,  11  Tex.  App.  207,  214;  In  re  Dougherty, 
27  Vt.  325,  327;  Moundsville  v.  Fountain,  27 
W.  Va.  182,  195,  197;  U.  S.  v.  Cashiel,  25 
Fed.  Cas.  No.  14,744,  1  Hughes  552,  558. 
"  Same  parties  "  see  Briggs  v.  Briggs,  80  Cal. 
253,  254,  22  Pac.  334;  Wilson  v.  Exchange 
Bank,  122  Ga.  495,  498,  50  S.  E.  357,  69 
L.  R.  A.  97;  Dishong  v.  Finkbiner,  46  Fed. 
12,  17.  "  Same  piece  of  work  "  see  Long  V: 
Chicago,  etc.,  R.  Co.,  94  Tex.  53,  60,  57  S.  W. 
802.  "  Same  punishment "  see  Anderson  v. 
State,  63  Ga.  675,  678.  "Same  rate  of 
interest"  see  Vaughan  v.  Kennan,  38  Ark. 
114,  116.  "Same  right"  see  Greer  v.  Arling- 
ton Mills  Mfg.  Co.,  1  Pennew.  (Del.)  581, 
591,  43  Atl.  609;  Wingate  v.  Parsons,  4  Del. 
Ch.  117,  122;  Griffin  v.  Overman  Wheel  Co., 
61  Fed.  568,  573,  9  C.  C.  A.  542.  "Same 
street"  see  Com.  f.  McDonald,  160  Mass.  528, 
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Same  cause  of  action.  Where  the  same  evidence  will  support  both  the 
actions,  although  they  happen  to  be  grounded  on  different  writs. ^  (See  Cause  of 
Action,  6  Cyc.  705;  and,  generally,  iVcTiONS,  1  Cyc.  634.) 

SAME  OFFENSE.    See  Criminal  Law,  12  Cyc.  280. 

SAME  PARTIES.    See  Judgments,  23  Cyc.  1237. 

Same  time.    Words  used  in  the  sense  of  same  period;  same  occasion.^ 
Sample.    Both  in  its  legal  and  popular  acceptation,  that  which  is  taken  out 
of  a  large  quantity  as  a  fair  representation  of  the  whole;  a  part  shown  as  a  speci- 
men.^   (See,  generally,  Sales,  ante,  p.  223,  405.) 

SAMPLE  MERCHANT.  One  who  sells  or  offers  to  sell  any  description  of  goods, 
wares,  or  merchandise  by  sample,  card,  description,  or  other  representation,  verbal 
or  otherwise,  or  who  acts  as  agent  for  the  sale  or  collection  of  orders  by  sample 
or  description  Hst.^^  (See  Commercial  Traveler,  8  Cyc.  334;  Drummer,  14  Cyc. 
1087.) 

SAMPLE-ROOM.  A  room  where  samples  are  kept  and  shown;  a  place  where 
Hquor  is  sold  by  the  glass;  a  bar-room;  grog-shop."  (See,  generally,  Intoxicating 
Liquors,  23  Cyc.  61.) 

SANATORIUM.    See  Hospitals,  21  Cyc.  1105. 

Sanction.    Weight.^-    As  applied  to  law,  means  of  enforcement.^^ 

Sanctioning  right.  The  right  of  a  servant  who  is  wrongfully  discharged 
to  recover  damages  from  the  master  for  a  breach  of  contract. (See  Master  and 
Servant,  26  Cyc.  1001.) 

Sanction  of  an  oath,  a  belief  that  the  Supreme  Being  will  punish  false- 
hood.i^    (See  Perjury,  30  Cyc.  1395.) 

Sand.  Water  worn  detritus,  finer  than  that  to  which  the  name  gravel  would 
ordinarily  be  appHed.^^    (See  Gravel,  20  Cyc.  1364.) 

Sand-bar.    See  Navigable  Waters,  29  Cyc.  354. 

SAND-BLAST.  A  blast  prepared  by  partially  filHng  an  opening  or  crevice  in 
the  rock  with  powder,  laying  a  fuse,  and  filling  in  with  sand  and  slate  rubbish.^' 


530,  36  N.  E.  483;  Com.  v.  Jenkins,  137  Mass. 
572,  573.  "  Same  voyage  "  see  Wright  v.  Nor- 
wich, etc.,  Transp.  Co.,  30  Fed.  Cas.  No. 
18,087,  8  Blatchf.  14,  23. 

7.  Albuquerque  First  Nat.  Bank  v.  Lewin- 
son,  12  N.  M.  147,  152,  76  Pac.  288;  Rice  v. 
King,  7  Johns.  (N.  Y.)  20,  21;  Jackson  v. 
Thomson,  215  Pa.  St.  209,  218,  64  Atl.  421; 
Piro  V.  Shipley,  33  Pa.  Super.  Ct.  278,  283. 

In  Rule  53  in  Admiralty,  the  same  transac- 
tion, dispute,  or  subject-matter  which  had 
been  the  cause  of  the  action  being  brought, 
and  they  include  those  cases  of  cross  libels 
where  the  question  in  dispute  is  identical  in 
both  the  defenses  in  one  suit  being  the  ground 
of  the  claim  in  the  other.  Vianello  v.  The 
Credit  Lyonnais,  15  Fed.  637,  638. 

8.  Hines  v.  Wilmington,  etc.,  E.  Co.,  95 
N.  C.  434,  444,  59  Am.  Pep.  250. 

9.  Webber  v.  Com.,  33  Gratt.  (Va.)  898, 
904. 

Import  of  the  exhibition  of  a  sample  is  that 
the  article  proposed  to  be  sold  is  like  that 
which  is  shown  as  a  parcel  of  the  article. 
Bradford  v.  Manly,  13  Mass.  138,  143,  7  Am. 
Dec.  122. 

10.  White  V.  Com.,  78  Va.  484,  485 ;  Webber 
V.  Com.,  33  Gratt.  (Va.)  898,  904. 

11.  Standard  Diet. 

As  used  in  an  indictment  charging  a  person 
with  breaking  and  entering  a  sample  room  in 
a  hotel,  sample  room  cannot  be  afiirmed  from 
its  mere  designation  to  be  a  shop,  store,  ware- 
house, or  other  building,  structure  or  inclos- 


ure  in  which  goods,  merchandise,  or  valuable 
things  are  kept  for  use,  sale,  or  deposit. 
Thomas  v.  State,  97  Ala.  3,  5,  12  So.  409. 

12.  People  V.  I§raft,  148  N.  Y.  631,  634,  43 
N.  E.  80,  where  it  is  said  the  word  "  sanc- 
tion "  conveys  the  idea  of  sacredness  or  of 
authority. 

13.  Nolan  County  Com'rs  Ct.  v.  Beall,  98 
Tex.  104,  108,  81  S.  W.  526  [citing  Bouvier 
L.  Diet.],  where  it  is  said  that  sanctions  are 
of  two  kinds,  those  which  redress  civil  in- 
juries, called  civil  sanctions,  and  those  which 
punish  crimes  called  penal  sanctions. 

Held  to  mean  "  consent "  see  O'Sullivan  r. 
Roberts,  42  N.  Y.  Super.  Ct.  282,  287. 

14.  Tiffin  Glass  Co.  r.  Stoehr,  54  Ohio  St. 
157,  164,  43  N.  E.  279. 

15.  Blocker  r.  Burness,  2  Ala.  354,  355, 
where  it  is  said  that  whether  punishment  is 
administered  by  remorse  of  conscience,  or  in 
any  other  mode  in  this  world,  or  is  reserved 
for  the  future  state  of  being,  cannot  affect 
the  question,  as  the  sum  of  the  matter  is  a 
belief  that  God  is  an  avenger  of  falsehood. 

16.  Century  Diet. 

Equivalent  to  land  see  Spinney  r.  Marr,  41 
Me.  352,  355. 

Meaning  of  "  sand  and  gravel "  in  a  deed  is 
to  be  determined  by  evidence  to  prove  the 
meaning  of  the  words  as  generally  understood 
in  sucli  locality.  Brown  r.  Brown,  8  INIetc. 
(Mass.)  573,  576. 

17.  Stephens  r.  INFartins,  1  Mona.  (Pa.) 
376,  380,  17  Atl.  242. 


792    [35Cye.]    SAN  DOMINGO  MAHOG  AN  Y—SAPIEFTIA  LEGm 


SAN  Domingo  mahogany,  a  trade  term  meaning  a  good  figured  mahogany 
equal  in  density  to  that  known  as  San  Domingo  mahogany. 

Sand  packing,  a  fraudulent  packing  of  cotton  by  intermixing  or  putting 
sand  within  the  bale.^^ 

Sane.  Whole,  sound,  in  a  healthful  state. (See  Criminal  Law,  12  Cyc. 
164;  Homicide,  21  Cyc.  663;  Insane  Persons,  22  Cyc.  1004;  Wills.) 

Sane  mind  and  memory.  See  Sane;  and,  generally,  Insane  Persons,  22 
Cyc.  1004;  Wills. 

Sanitary.    Pertaining  to  health  or  hygiene,  or  the  preservation  of  health ; 
pertaining  to  or  designed  to  secure  sanity  or  health. (Sanitary:  District,  see 
Health,  21  Cyc.  384  text  and  note  5.    Officers,  see  Health,  21  Cyc.  385; 
Municipal  Corporations,  28  Cyc.  537.    Regulations,  see  Constitutional  Law, 
8  Cyc.  1052;  Health,  21  Cyc.  387;  Municipal  Corporations,  28  Cyc.  709.) 

SANITATION.  See  Health,  21  Cyc.  383;  Municipal  Corporations,  28  Cyc. 
709. 

Sanity,  a  word  generally  used  to  express  soundness  of  mind ;  a  condition 
precedent  to  all  intelligent  action,  as  well  benevolent  as  nefarious;  a  normal 
condition;  2^  health;  the  ability  of  a  person  to  distinguish  between  right  and 
wrong  in  reference  to  an  act  itself,  that  is,  the  act  done  by  him,  and  his  power  to 
choose  whether  he  will  do  it  or  not ;  the  natural  and  usual  condition  of  the  mind ; 
the  normal  and  usual  condition  of  mankind ;  the  normal  state  of  the  human 
mind ;  the  presence  of  reason,  thought,  and  comprehension.^^  (See  Criminal 
Law,  12  Cyc.  386;  Insane  Persons,  22  Cyc.  1104;  Wills.) 

SAPIENS  INCIPIT  A  FINE;  ET  QUOD  PRIMUM  EST  IN  INTENTIONE  ULTIMUM 
EST  IN  EXECUTIONE.  A  maxim  meaning  ''A  wise  man  begins  at  the  end;  and 
that  which  is  first  in  intention  is  last  in  execution." 

SAPIENS  OMNIA  AGIT  CUM  CONSILIO.  A  maxim  meaning  ''A  wise  man  does 
everything  advisedly." 

SAPIENTIA  LEGIS  NUMMARIO  PRETIO  NON  EST  iESTIMANDA.  A  maxim  mean- 
ing "  The  wisdom  of  the  law  cannot  be  valued  by  money." 


18.  Snoqualmi  Realty  Co.  r.  Moynihan,  179 
Mo.  629,  644,  78  S.  W.  1014,  where  it  is  said 
that  when  used  in  St.  Lou's  specifications  it 
does  not  mean  mahogany  that  was  grown  on 
the  island  of  San  Domingo. 

19.  Daniel  f.  State,  61  Ala.  4,  8. 

20.  Den  \:.  Vancleve,  5  N.  J.  L.  589,  661, 
where  it  is  said  to  be  equally  applicable  to 
the  mind  and  to  the  body. 

Synonymous  with  "  sound  mind  and  mem- 
ory "  see  Waugh  i".  Moan,  200  111.  298,  304, 
65  N.  E.  713. 

21.  Century  Diet,  [quoted  in  In  re  Theresa 
Drainage  Dist.,  90  Wis.  301,  305,  63  N.  W. 
288]. 

22.  Webster  Diet,  [quoted  in  In  re  Theresa 
Drainage  Dist.,  90  Wis.  301,  305,  63  N.  W. 
288]. 

The  word  "  sanitary,"  in  a  city  charter  pro- 
viding for  the  construction  of  sewers,  em- 
braces everything  pertaining  to  the  health  of 
the  inhabitants.  Eyerman  v.  Blaksley,  78 
Mo.  145,  151. 

23.  Piper  v.  Stinson,  3  McCord  (S.  C.)  251, 
254,  where  it  is  said  that  the  word  is  nothing 
more  or  less  than  "  sanitas,"  a  Roman  word, 
which  means  health,  soundness  of  body^  mind, 
wit,  and  memory,  with  an  English  termination. 

24.  State  v.  Quigley,  26  R.  I.  263,  271,  58 
Atl.  905,  67  L.  R.  A.  322,  where  it  is  said  to 
be  a  preexisting  fact,  which  may  be  taken  for 
granted  as  implied  by  law  and  general  ex- 
perience. 


25.  State  v.  Lyons,  113  La.  959,  982,  37  So. 
890,  where  it  is  said  that  it  is  not  a  disease 
to  be  diagnosed  by  an  expert,  but  a  condition 
so  commonplace  that  its  existence  in  one  at- 
tracts no  attention  from  another  member  of 
the  human  race. 

26.  Robinson  v.  Adams,  62  Me.  369,  398,  16 
Am.  Rep.  473. 

27.  State  v.  Reidell,  9  Houst.  (Del.)  470, 
477,  14  Atl.  550,  where  it  is  said  that  the 
true  test  is  not,  as  sometimes  laid  down,  the 
capacity  merely  to  distinguish  between  the 
rightfulness  and  wrongfulness  of  the  act  com- 
mitted, but  there  must  also  be  sufficient  will 
power  to  choose  whether  he  shall  do  or  refrain 
from  doing  it.  It  is  a  state  of  mind  in  which 
the  criminal  is  capable  of  the  perception  of 
consciousness  of  right  and  wrong  as  applied 
to  the  act  he  is  about  to  commit,  and  the 
ability  through  that  consciousness  to  choose 
by  an  effort  of  the  will  whether  he  will  do 
the  deed  which  he  knows  to  be  wrong. 

28.  Wood  V.  Sawyer,  61  N.  C.  251,  277. 

29.  Brotherton  v.  People,  75  N.  Y.  159,  162; 
Walker  v.  People,  1  N.  Y.  Cr.  7,  17. 

30.  State  v.  Klinger,  43  Mo.  127,  132. 

31.  Somers  v.  Pumphrey,  24  Ind.  231,  245. 
Equivalent  to  "  sound  mind  and  memory  " 

see  Waugh  v.  Moan,  200  111.  298,  304,  65 
N.  E.  713. 

32.  Morgan  Leg.  Max. 

33.  Black  L.  Diet,  [citing  4  Coke  Inst.  4]. 

34.  Peloubet  Leg.  Max. 


SA  PIENTIS  JUDiqiS  —  SA  TISFA  CTION   [35  Cy e.]  793 


SAPIENTIS  JUDICIS  EST  COGITARE  TANTUM  SIBI  ESSE  PERMISSUM  QUANTUM 
COMMISSUM  ET  CREDITUM.  A  maxim  meaning  It  is  the  part  of  a  wise  judge 
to  think  that  a  thing  is  permitted  to  him  only  in  so  far  as  it  is  committed  and 
intrusted  to  him." 

SARANJAM.  Assignment  of  lands  or  their  revenue  by  the  state  for  the  support 
of  troops. 

Sardines.    Small  fish  of  the  family  clupeidce,  prepared  and  canned  in  oil.^^ 

SARSAPARILLA  and  iron.  Sarsaparilla  root  or  its  extract  combined  with  a 
solution  of  the  metal  iron.^^ 

SATIS  DOLATA  SI  BENE  MORATA.  A  maxim  meaning  ''A  woman  is  well 
enough  dowered  for  a  wife  if  possessed  of  good  morals." 

SATIS  EST  PRODESSE  ETIAM  MALIS  PROPTER  BONOS  QUAM  BONIS  DEESSE 
PROPTER  MALOS.  A  maxim  meaning  It  is  better  to  retreat  than  to  press  for- 
ward in  the  wrong  path." 

SATISFACTION.  Equivalent  or  compensation;  that  which  satisfies,  com- 
pensation; indemnification;  reward;  remuneration;  requital;  amends;  atonement; 
recompense.  In  law,  release  and  discharge  of  the  obligation  in  reference  to  which 
it  is  given ;  payment  of  a  legal  debt  or  demand ;  the  discharging  or  cancehng  of  a 
judgment  or  a  mortgage,  by  paying  the  amount  of  it.^'^  In  equity,  the  donation 
of  a  thing,  with  the  intention,  express  or  implied,  that  it  is  to  be  an  extinguish- 
ment of  some  existing  right  or  claim  of  the  donee.^^  (Satisfaction:  In  General, 
see  Accord  and  Satisfaction,  1  Cyc.  305;  Novation,  29  Cyc.  1129;  Payment, 
30  Cyc.  1173;  Release,  34  Cyc.  1039;  Tender.  Absolute  Deed  Given  in  Satis- 
faction of  Debt  as  Constituting  Mortgage,  see  Mortgages,  27  Cyc.  1010.  Appli- 
cation of  Deposit  in  Lieu  of  Bail  in  Civil  Action  in  Satisfaction  of  Plaintiff's  Claim, 
see  Bail,  5  Cyc.  28.    As  Defense  or  Ground  For  Opposition  to  Revival  of  Judg- 


35.  Morgan  Leg.  Max.  [citing  4  Coke  Inst. 
163]. 

36.  Wilson  Gloss,  [quoted  in  Shekh  Sultan 
Sani  r.  Shekh  Ajmodin,  L.  E.  20  Indian  App. 
50,  56]. 

37.  In  re  Wieland,  98  Fed.  99,  101  [a/- 
/irmed  in  104  Fed.  541,  44  C.  C.  A.  23],  where 
it  is  said:  "Sprats  and  sardines  belong  to 
the  same  family.  .  .  .  The  smaller  fish  of 
this  family  are  prepared  and  canned  in  oil, 
and  are  placed  upon  the  market  under  the 
general  name  of  '  sardines.'  The  sardine  is  a 
more  expensive  fish  than  the  sprat,  and  sprats 
sold  as  sardines  are  sold  as  sardines  of  in- 
ferior quality,  but  *  sardines '  appears  to  be 
the  general  term  covering  clupeidse,  both 
sardines  proper  and  the  commoner  varieties, 
when  put  up  in  oil  in  tins." 

38.  Schmidt  v.  Breig,  100  Cal.  672,  678,  35 
Pac.  623,  22  L.  R.  A.  790. 

39.  Morgan  Leg.  Max.  [citing  Grigg  Max.]. 

40.  Morgan  Leg.  Max.  [citing  Riley  Max. 
409]. 

41.  The  Enquirer  v.  Johnson,  72  Fed.  443, 
447,  18  C.  C.  A.»628,  where  it  is  said  to  be  so 
used  in  a  charge  to  the  jury  as  to  damages  in 
an  action  for  libel. 

42.  Webster  Diet,  [quoted  in  Rivers  v. 
Blom,  163  Mo.  442,  446,  63  S.  W.  812]. 

43.  Jersey  Island  Dredging  Co.  v.  Whitney, 
149  Cal.  269,  277,  86  Pac.  509,  691. 

44.  Webster  Diet,  [quoted  in  Rivers  v. 
Blom,  163  Mo.  442,  446,  63  S.  W.  812]. 

There  are  two  kinds  of  satisfaction  of  a 
debt,  actual  and  legal;  actual  where  payment 
in  money  or  its  equivalent  is  made  of  the  debt, 
and  legal  where  from  some  act  done  by  the 
party,  or  from  lapse  of  time,  the  law  pre- 


sumes payment.  Mazyck  v.  Coil,  3  Rich. 
(S.  C.)  235,  236, 

Construed  as  legal  satisfaction  see  Pollock 
V.  Pennsylvania  Iron  Works  Co.,  13  Misc. 
(N.  Y.)  194,  197,  34  N.  Y.  Suppl.  129. 

Distinguished  from  "  ademption  "  see  Burn- 
ham  V.  Comfort,  37  Hun  (N.  Y.)  216,  220. 

Distinguished  from  "release  of  cause  of 
action  "  see  Miller  v.  Beck,  108  Iowa  575,  578, 
79  N.  W.  344. 

A  tender  of  satisfaction  is  not  the  same  as 
satisfaction.  Prest  r.  Cole,  183  Mass.  283, 
285,  67  N.  E.  246. 

45.  Story  Eq.  Jur.  §  1099  [quoted  in  Green 
V,  Green,  49  Ind.  417,  423]. 

Used  in  connection  with  other  words. — 
"  Give  satisfaction "  see  Piano  Mfg.  Co.  v. 
Ellis,  68  Mich.  101,  104,  35  N.  W.  841.  "In 
satisfaction "  of  plaintiff's  claim  see  Hall  v. 
Norwalk  F.  Ins.  Co.,  57  Conn.  105,  108,  17 
Atl.  356.  "  Satisfaction  of  the  court  or 
judge  "  see  Coughran  v.  Markley,  15  S.  D.  37, 
42,  87  N.  W.  2;  Davis  r.  Cook,  9  S.  D.  319, 
324,  69  N.  W.  18.  "To  the  satisfaction  of 
the  court "  see  Kinsley  r.  Monongalia  County 
Ct.,  31  W.  Va.  464,  466,  7  S.  E.  445.  "To 
their  'satisfaction'"  see  Harris  r.  Miller,  11 
Fed.  118,  122,  6  Sawy.  391. 

As  used  in  a  contract  providing  that  a 
building  shall  be  completed  to  the  acceptance 
of  the  architect  and  the  satisfaction  of  the 
owner  it  has  no  reference  to  the  quality  of 
the  workmanship  or  materials.  Tetz  v.  iBut- 
terfield,  54  Wis.  242,  246,  11  N.  W.  531,  41 
Am.  Rep.  29. 

"  Full  satisfaction  "  of  the  guilt  of  the  de- 
fendant in  a  criminal  case  is  not  the  equiva- 
lent of  "belief  bej'ond  a  reasonable  doubt." 
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ment,  see  Judgments,  23  Cyc.  1443.  As  Defense  to  False  Imprisonment,  see 
False  Imprisonment,  19  Cyc.  339.  As  Ground  of  Equitable  Relief  Against 
Judgment,  see  Judgments,  23  Cyc.  1001.  Asserting  Satisfaction  on  Appeal,  see 
Appeal  and  Error,  2  Cyc.  665.  Discharge  of  Principal  Without  Payment  or 
Satisfaction  as  Affecting  Discharge  of  Surety,  see  Principal  and  Surety,  32  Cyc. 
151.  Entry  of.  Effect  as  to  Priority  of  Assignment  of  Mortgage,  see  Mortgages, 
27  Cyc.  1303.  Foreclosure  of  Mortgage  as  Satisfaction  of  Debt  or  Lien,  see 
Mortgages,  27  Cyc.  1443.  Giving  and  Acceptance  in,  see  Accord  and  Satis- 
faction, 1  Cyc.  312.  Issue  Joined  on  Plea  of,  see  Juries,  24  Cyc.  124.  Levy  as, 
see  Fines,  19  Cyc.  550  note  32.  Of  Bond,  Effect  of  After  Assignment,  see  Bonds, 
5  Cyc.  787.  Of  Condition  to  Pay  Costs,  see  Appeal  and  Error,  2  Cyc.  955.  Of 
Debt — After  Commencement  of  Action  Affecting  Right  to  Costs,  see  Costs,  11 
Cyc.  83;  Authority  of  Agents  Under  Powers  of  Attorney,  see  Principal  and 
Agent,  31  Cyc.  1349;  Evidence  as  to,  in  Determining  Whether  Absolute  Debt 
Constitutes  Mortgage,  see  Mortgages,  27  Cyc.  1001.  Of  Decedent's  Estate,  see 
Executors  and  Administrators,  18  Cyc.  405.  Of  Domestic  Judgment  by  Levy, 
Effect  as  to  Right  of  Action  Thereon,  see  Judgments,  23  Cyc.  1488.  Of  Execution 
—  Generally,  see  Executions,  17  Cyc.  1387;  Issued  by  Justice  of  the  Peace,  see 
Justices  of  the  Peace,  24  Cyc.  631.  Of  Fine  by  Payment,  see  Fines,  19  Cyc. 
548.  Of  Ground  of  Action  For  Death,  see  Death,  13  Cyc.  325.  Of  Judgment  — 
Generally,  see  Judgments,  23  Cyc.  1404,  1463 ;  Assigned,  see  Judgments,  23  Cyc. 
1419;  By  One  Jointly  Liable,  see  Judgments,  23  Cyc.  1214;  By  Plaintiff,  see  Bail, 
5  Cyc.  28;  In  Action  By  or  Against  Infant,  see  Infants,  22  Cyc.  704;  In  Infant's 
Favor,  see  Infants,  22  Cyc.  704;  In  Justice's  Court,  see  Justices  of  the  Peace, 
24  Cyc.  612;  In  Replevin,  see  Replevin,  34  Cyc.  1550;  Mandamus  to  Vacate,  see 
Mandamus,  26  Cyc.  212;  Obtaining  in  Equity,  see  Judgments,  23  Cyc.  1432; 
Pleading,  see  Judgments,  23  Cyc.  1513,  1561 ;  Postponement  of  Lien  by  Erroneous 
Entry  of  Satisfaction,  see  Judgments,  23  Cyc.  1388;  Proving,  see  Judgments,  23 
Cyc.  1467;  Release  of  Lien  by,  see  Judgments,  23  Cyc.  1495;  What  May  Be 
Received  in,  see  Judgments,  23  Cyc.  1465.  Of  Landlord's  Lien,  see  Landlord 
AND  Tenant,  24  Cyc.  1289.  Of  Legacy,  see  Wills.  Of  Liability  on  Appeal- 
Bond,  see  Appeal  and  Error,  2  Cyc.  960.  Of  Lien,  see  Liens,  25  Cyc.  677.  Of 
Mechanic's  Lien,  see  Mechanics'  Liens,  27  Cyc.  261,  294.  Of  Mortgage  —  Gen- 
erally, see  Chattel  Mortgages,  7  Cyc.  71;  Mortgages,  27  Cyc.  1414;  Assigned, 
see  Mortgages,  27  Cyc.  1303;  By  Decree  of  Foreclosure,  see  Mortgages,  27  Cyc. 
1788;  Effect  as  to  Priority,  see  Mortgages,  27  Cyc.  1224;  Effect  of  Entry  of, 
Upon  Junior  Lienor,  see  Mortgages,  27  Cyc.  1224;  Right  to,  see  Mortgages,  27 
Cyc.  1414;  To  Deprive  Mortgagee  of  Possession,  see  Mortgages,  27  Cyc.  1239; 
Who  May  Make,  see  Mortgages,  27. Cyc.  1386.  Of  Mortgage  or  Lien  Debt  on 
Railroad,  see  Railroads,  33  Cyc.  552.  Of  Official  Bond,  see  Officers,  29  Cyc. 
1462.  Of  Part  of  Joint  Demand,  as  Severance,  see  Consolidation  and  Sever- 
ance OF  Actions,  8  Cyc.  614.  Of  Penalty,  Application  of  Property  in,  see  Bail, 
5  Cyc.  153.  What  Constitutes,  of  a  Claim  For  Wages,  see  Master  and  Servant, 
26  Cyc.  1052.) 

Satisfaction  piece,  in  law  or  equity,  an  instrument  which  purports  to 
discharge  land  from  the  lien  of  a  mortgage,  and  which  is  equivalent  to  a  release 
of  the  mortgaged  premises.^®    (See  Judgments,  23  Cyc.  1496.) 

SATISFACTORY.  Giving  or  producing  satisfaction;  yielding  content;  espe- 
cially relieving  the  mind  from  doubt  or  uncertainty,  and  enabling  it  to  rest  with 
confidence.*^  (See  Satisfaction,  ante,  p.  793;  and,  generally.  Contracts,  9  Cyc. 
620.) 


Williams  v.  State,  73  Miss.  820,  823,  19  So. 
826. 

46.  Bacon  i;.  Van  Schoonlioven,  87  N.  Y. 
446,  450. 

47.  Webster  Diet,  \_quoted  in  Pittman  x>. 
Pittman,  72  111.  App.  500,  503]. 


Construed  as  "  reasonably  satisfactory  "  see 

Pennington  f.  Howland,  21  R.  I.  65,  67,  41 
Atl.  891,  79  Am.  St.  Rep.  774. 

Used  in  connection  with  other  words. — 
"Good  and  satisfactory  title"  see  Moot  v. 
Business  Men's  Inv.  Assoc.,  157  N.  Y.  201, 


SATISFACTORY  IMJORSEU— SA  UCTJ   [35  Cyc]  7U5 


Satisfactory  INDORSER.    Words  of  recognized  commercial  signification, 
said  to  mean  an  indorsement  satisfactory  to  the  payee,  and  not  to  the  maker. 
(See  Commercial  Paper,  7  Cyc.  791.) 

SATISFIED.    Convinced;     extinguished ; Paid,^^  q.  v.)  reasonably  certain; 
relieved  of  all  doubt  or  uncertainty ; ''^  settled  certainly,  or  fixed  permanently 
what  was  before  uncertain,  doubtful,  or  disputed. (See  Satisfaction,  ante,  p. 
793;  Satisfy;  and,  generally,  Executions,  17  Cyc.  401.) 

Satisfy.  To  free  from  doubt  and  uncertainty ;  set  at  rest ;  to  free  the 
mind  from  doubt;  to  set  at  rest;  ^®  to  free  from  doubt,  perplexity  or  suspense;  to 
set  the  mind  at  rest;  to  convince;  "  to  free  from  doubt,  suspense,  or  uncertainty; 
to  give  assurance  to;  to  set  at  rest  the  mind  of;  to  convince;  to  reHeve  from  all 
uncertainty  or  doubt ;  to  remove  all  reasonable  doubt ;  synonymous  with 
Believe,®^  q.  v.]  to  fill  up  the  measure  of  a  want  (of  a  person  or  thing) ;  to  comply 
with  the  rightful  demands  of;  to  give  what  is  due  to;  to  answer  or  discharge,  as 
a  claim,  debt^  legal  demand,  or  the  like;  to  pay  off;  to  requite. (See  Satisfac- 
tion, ante,  p.  793;  Satisfied.) 

Sauce,  a  mixture  or  composition  to  be  eaten  with  food  for  improving  its 
relish;  a  relishing  condiment;  appetizing  addition  to  the  principal  material  of  a 
dish.^*    (See,  generally.  Customs  Duties,  12  Cyc.  1122.) 


211,  52  N.  E.  1,  45  L.  R.  A.  666.  ''Satis- 
factory note"  see  Hanna  v.  Mills,  21  Wend. 
•(N.  Y.)  90,  93,  34  Am.  Dec.  216.  "Satis- 
factory price  "  see  Rhodes  v.  Holladay-Klotz 
Land,  etc.,  Co.,  105  Mo.  App.  279,  312,  79 
S.  W.  1145.  "Satisfactory  proof"  see  Bron- 
son  V.  Gutches,  17  N".  Y.  App.  Div.  204,  205, 
45  N.  Y.  Suppl.  487;  Van  Steenbergli  v. 
Kortz,  10  Johns.  (N.  Y.)  167,  169.  "Satis- 
factory proof  of  death  "  see  Buffalo  Loan,  etc., 
Co.  V.  Knights  Templar,  etc.,  Assoc.,  126  N.  Y. 
450,  453,  27  N.  E.  942,  22  Am.  St.  Rep.  839. 
"  Satisfactory  rate  of  progress  "  see  Berthold 
V.  St.  Louis  Electric  Constr.  Co.,  165  Mo.  280, 
302,  65  S.  W.  784.  "  Warranted  satisfactory 
in  every  respect"  see  Singerlv  V.  Thayer,  108 
Pa.  St.  291,  297,  2  Atl.  230,  56  Am.  Siep.  207. 

48.  Cutter  v.  Cutter,  48  IST.  Y.  Super.  Ct. 
470,  475. 

49.  Bryan  v.  Moore,  81  Ind.  9,  12. 

50.  Kronebusch  v.  Raumin,  6  Dak.  243,  42 
N.  W.  056,  657. 

51.  Reynolds  v.  Bird,  1  Root  (Conn.)  503, 
506  (where  it  is  so  used  as  applied  to  a 
note)  ;  State  v.  Towner,  26  Mont.  339,  346, 
67  Pac.  1004;  In  re  European  Assur.  Soc,  1 
Ch.  D.  307,  324,  45  L.  J.  Ch.  321,  33  L.  T. 
Rep.  N.  S.  766. 

52.  Kenyon  i-.  Mondovi,  98  Wis.  50,  54,  73 
N".  W.  314,  where  the  word  is  so  defined  when 
used  with  reference  to  a  jury. 

53.  Torrey  v.  Burney,  113  Ala.  496,  504, 
21  So.  348.  Compare  Callan  v.  Hanson,  86 
Iowa  420,  423,  53  N".  W.  282. 

54.  Cox  v.  Royal  Tribe,  42  Oreg.  305,  376, 
71  Pac.  73,  95  Am.  St.  Rep.  752,  00  L.  R.  A. 
020,  where  it  is  said :  "  To  be  '  satisfied  '  by 
a  preponderance  of  the  evidence  and  to  be 
'  satisfied '  in  the  general  sense  are  entirely 
different  conditions  of  the  mind." 

Construed  as  demanding  the  mental  con- 
currence of  the  jury  and  as  having  no  wider 
meaning  than  "preponderance  of  evidence" 
see  Stewart  r.  Outhwaite,  141  Mo.  562,  571, 
44  S.  W.  320. 

Construed  as  "  honestly  satisfied  "  see  Har- 
ward  V.  Hackney  Union,  14  T.  L.  R.  306,  307. 


Ordinarily  signifies  something  more  than  a 
belief  founded  on  the  preponderance  of  the 
evidence,  and  its  use  in  an  instruction  that 
the  jury  should  be  satisfied  without  qualifica- 
tion or  explanation  is  misleading.  Rosen- 
baum  V.  Levitt,  109  Iowa  292,  296,  80  N.  W. 
393. 

55.  Ball  V.  Marquis,  (Iowa  1902)  92  N.  W. 
691,  692. 

56.  Kelch  v.  State,  55  Ohio  St.  146,  152,  45 
^sT.  E.  6,  8,  60  Am.  St.  Rep.  680,  39  L.  R.  A. 
737. 

57.  W^orcester  Diet,  [quoted  in  Rolfe  v. 
Rich,  149  111.  436,  438,  35  N.  E.  352]. 

58.  W^ebster  Diet,  [quoted  in  Foley  v.  State, 
11  Wvo.  464,  483,  72  Pac.  627]. 

59.  "  Baltimore,  etc.,  R.  Co.  v.  Walker,  41 
Ind.  App.  588,  84  N.  E.  730,  735. 

60.  Foley  v.  State,  11  Wyo.  464,  483,  72 
Pac.  627. 

61.  Sams  Automatic  Car  Coupler  Co.  v. 
League,  25  Colo.  129,  135,  54  Pac.  642;  Balti- 
more, etc.,  R.  Co.  r.  Walker,  41  Ind.  App. 
588,  84  N.  E.  730,  735. 

62.  Webster  Diet,  [quoted  in  Foley  v. 
State,  11  Wyo.  464,  483,  72  Pac.  627]. 

63.  Webster  Diet,  [quoted  in  Kronebusch 
Raumin,  6  Dak.  243,  42  N.  W.  656,  657]. 

64.  Webster  Diet,  [quoted  in  Bogle  v. 
Magone,  152  U.  S.  623,  626,  14  S.  Ct.  718,  38 
L.  ed.  574]. 

In  a  later  edition  [of  Webster's  Dictionary] 
there  is  given,  by  way  of  additional  definition, 
"  Stewed  or  preserved  fruit,  eaten  with  other 
food  as  a  relish ;  as  apple  sauce,  cranberry 
sauce,  etc."  Bogle  r.  Ma2:one,  152  U.  S.  623, 
626,  14  S.  Ct.  718,  38  L.  ed.  574. 

The  word  "  sauce,"  as  commonly  used,  des- 
ignates a  condiment,  generally  but  not  always 
of  liquid  form,  eaten  as  an  addition  to  and 
together  with  a  dish  of  food,  to  give  it  flavor 
and  make  it  more  palatable;  and  is  not  ap- 
plied to  anything  which  is  eaten,  alone  or 
with  a  bit  of  bread,  either  for  its  own  sake 
only,  or  to  slinnilate  the  appetite  for  other 
food  to  be  eaten  afterward.  Bogle  t.  Magone, 
152  U.  S.  623,  625,  14  S.  Ct.  718,  38  L.  ed.  574. 
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SAUVE  qui  PEUT.    A  maxim  meaning    Save  who  can." 

Savanna,  a  term  used  to  indicate  a  natural  open  meadow.^®  (See  Bound- 
aries, 5  Cyc.  869  note  5.) 

SAVED.  In  the  law  of  salvage,  a  word  used  in  the  sense  of  salved,  that  is, 
saved  by  salvors.^^    (See,  generally.  Salvage,  ante,  p.  716.) 

Saving.  With  the  exception  of;  ®^  synonymous  with  exempting."  ®^  (See 
Deeds,  13  Cyc.  672;  Statutes.    See  also  Reservation,  34  Cyc.  1638.) 

SAVING  CLAUSE.  An  exception  of  a  special  thing  out  of  general  things 
mentioned  in  a  statute;  something  smaller  than  the  thing  itself  and  yet  not 
nullifying  it.'^    (See  Costs,  11  Cyc.  26;  and,  generally,  Statutes.) 

Savings-bank.    See  Banks  and  Banking,  5  Cyc.  604. 

SAVINGS-BANK  BOOK.  A  book  issued  to  the  person  in  whose  name  the 
deposit  is  made,  and  with  whom  the  bank  has  made  its  contract;  it  is  his  voucher, 
and  the  only  security  he  has,  as  evidence  of  his  debt."  (See,  generally.  Banks 
and  Banking,  5  Cyc.  608.) 

Savings-fund  society.  See  Banks  and  Banking,  5  Cyc.  604;  Building 
AND  Loan  Societies,  6  Cyc.  120. 

SAW.    A  tool  for  cutting.^3 

SAWLOG.  a  log  cut  into  lengths  suitable  for  being  sawed  into  lumber;'* 
a  log  suitable  to  be  cut  in  a  sawmill.'^    (See,  generally,  Logging,  25  Cyc.  1541.) 

Sawmill,  a  manufacturing  establishment;'^  a  mill  which  deals  with  saw- 
logs;  ''  an  estabhshment  for  sawing  logs  into  lumber  by  power.'^  (See,  generally, 
Logging,  25  Cyc.  1547;  Mechanics'  Liens,  27  Cyc.  31,  39;  Mills,  27  Cyc.  509.) 


Anchovy  paste  and  bloater  paste  included 
within  the  term  "  pickles  and  sauces  "  under 
the  tariff  act  see  Bogle  v.  Magone,  40  Fed. 
226,  228  [affirmed  in  152  U.  S.  623,  14  S.  Ct. 
718,  38  L.  ed.  574]. 

65.  The  Mulhouse,  17  Fed.  Cas.  No.  9,910. 
Applied  in  Danson  v.  Cawley,  1  Newfoundl. 

377  379. 

66.  Stapleford  v.  Brinson,  24  N.  C.  311, 
312. 

67.  The  Schiller,  2  P.  D.  145,  150,  3  Aspin. 
439,  36  L.  T.  Rep.  N.  S.  714. 

68.  Langdon  v.  New  York,  6  Abb.  N.  Cas. 
(N.  Y.)  314,  323. 

69.  Langdon  v.  New  York,  6  Abb.  N.  Cas. 
(N.  Y.)  314,  323. 

Distinguished  from  "  reserving  "  see  Keeler 
V.  Wood,  30  Vt.  242,  246. 

Saving  the  benefit  of  a  plea  to  the  hearing 
see  Equity,  16  Cyc.  295. 

70.  Potter's  Dwarris  St.  117  [quoted  in 
Clark  Thread  Co.  f.  Kearney  Tp.,  55  N.  J.  L. 
50,  54,  25  Atl.  327]. 

71.  Ansonia  Brass,  etc.,  Co.  v.  New  Lamp 
Chimney  Co.,  53  N.  Y.  123,  126,  13  Am.  Rep. 
476  [citing  Potter's  Dwarris  St.  513;  4  Kent 
Comm.  468]. 

72.  Pierce  v.  Boston  Five  Cents  Sav.  Bank, 
129  Mass.  425,  432,  where  it  is  said:  "It  is 
not  a  mere  pass-book,  or  the  statement  of  an 
account." 

73.  March  Diet,  [quoted  in  Alexander  v. 
Beekman  Lumber  Co.,  78  Ark.  169,  172,  95 
S.  W.  449]. 

74.  State  v.  Addington,  121  N.  C.  538,  540, 
27  S.  E.  988,  where  it  is  said:  "A  tree 
standing  in  the  woods  can  no  more  be  called 
a  saw-log  because  it  is  capable  of  being  cut 
into  a  saw-log,  than  it  can  properly  be  called 
a  plank  or  a  shingle  from  its  capability  of 
being  sawed  into  those  articles." 

75.  In  re  Gosch,  121  Fed.  604,  605. 


"  Manufacturing   saw-logs   into    lumber " 

means  the  grosser  operation  of  converting  logs 
into  timbers,  planks,  and  boards.  Dexter  v. 
Sparkman,  2  Wash.  165,  169,  25  Pac.  1070. 

76.  Graham  v.  Magann  Fawke  Lumber  Co., 
118  Ky.  192,  195,  80  S.  W.  799,  26  Ky.  L. 
Rep.  70;  Bogard  v.  Tyler,  55  S.  W.  709,  710, 
21  Ky.  L.  Rep.  1452,  in  both  of  which  cases 
it  was  so  held,  under  a  statute  giving  laborers 
in  a  manufacturing  establishment  a  lien  for 
wages  prior  to  that  of  mortgages. 

77.  In  re  Gosch,  121  Fed.  604,  605,  where 
it  is  said  that  as  defined  by  the  law  of 
Georgia  a  sawmill  is  not  a  planing  mill,  or  a 
sash  and  door  factory. 

78.  Standard  Diet,  [quoted  in  In  re  Gosch, 
121  Fed.  604,  605]. 

Construed  to  include  a  circular  sawmill, 
wliich  is  in  and  constitutes  a  part  of  the  saw- 
mill building  see  Newhall  v.  Kinney,  56  Vt. 
591,  593. 

A  policy  of  insurance  on  a  "  steam  saw- 
mill "  covers  not  only  the  building  itself,  but 
all  the  machinery  and  fixtures  necessary  to 
make  it  a  steam  sawmill  in  all  its  parts. 
Bigler  v.  New  York  Cent.  Ins.  Co.,  20  Barb. 
(N.  Y.)  635,  636. 

Purposes  which  a  sawmill  may  be  used  for 
under  an  insurance  policy  see  Frost's  Detroit 
Lumber,  etc.,  Works  v.  Miller's  Mut.  Ins.  Co., 
37  Minn.  300,  305,  34  N.  W.  35,  5  Am.  St. 
Rep.  846. 

Sawmill  as  not  including  the  shed  that 
covers  the  sawmill  see  Alexander  f.  Beekman 
Lumber  Co.,  78  Ark.  169,  172,  95  S.  W. 
449. 

"Saw-mill  plant'  in  a  lease  of  a  sawmill 
does  not  include  a  stock  of  goods  contained  in 
a  commissary  store  attached  to  the  mill, 
though  such  store  is  embraced  in  the  lease. 
Liberty  County  Land,  etc.,  Co.  v.  Barnes,  77 
Ga.  748,  752,  1  S.  E.  378. 
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SAWMILL  SAW.    An  essential  part  of  sawmill  machinery.''^    (See  Sawmill.) 

Saw  timber.  Pine  timber  suitable  for  the  manufacture  of  lumber.  (See 
Sawlog,  ante,  p.  796.) 

Say.  a  word  intended  as  a  sort  of  warranty;  a  word  pointing  and  giving 
an  explanation  of  what  went  before. 

SAYING.    Speaking.  83 

Scab,  a  contagious  disease  with  which  sheep  are  affected ;  a  mean,  paltry, 
or  shabby  fellow;  a  term  of  contempt;  specifically,  in  recent  use,  a  workman  who 
is  not  or  refuses  to  become  a  member  of  a  labor  union,  who  refuses  to  join  a  strike, 
or  who  takes  the  place  of  a  striker;  a  person  who  does  not  give  honest  or  fair 
compensation  for  labor.^^    (See,  generally,  Labor  Unions,  24  Cyc.  815.) 

SCAFFOLD  or  SCAFFOLDING.  Anything  serving  the  purpose  of  raising  from 
the  ground  workmen  engaged  on  a  work  of  construction  or  repair;  a  temporary 
structure  upon  which  workmen  stood  in  erecting  the  walls  of  a  building;  a  sup- 
port for  workmen.^®    (See  Master  and  Servant,  26  Cyc.  1115.) 

SCALAWAGS.  A  name  applied  to  hogs,  fed  upon  mast,  such  as  beechnuts 
and  acorns.^^ 

SCALE.  A  technical  term,  used  in  the  logging  business,  the  measuring  of 
logs  afloat  in  waters.^^    (See  Logging,  25  Cyc.  1560;  Weights  and  Measures.) 

Scale  bills,  a  logging  term  meaning  certificates  of  the  measurement  of 
logs,  measured  while  floating  in  waters.^^    (See  Logging,  25  Cyc.  1563.) 

Scales.  See  Municipal  Corporations,  28  Cyc.  725;  Weights  and 
Measures. 

Scale  weight,    a  term  used  by  dealers  and  manufacturers  of  structural 


79.  State  t.  Avery,  44  Vt.  629,  630. 

80.  Kelly  f.  Robb,  58  Tex.  377,  380. 

81.  Gwillim  i".  Daniell,  2  C.  M.  &  R.  61, 
71,  1  Gale  143,  4  L.  J.  Exch.  174,  5  Tyrw. 
644. 

82.  Leeming  v.  Snaith,  16  Q.  B.  275,  277,  15 
Jur.  988,  20  L.  J.  Q.  B.  164,  71  E.  C.  L.  275, 
where  it  is  said  to  be  equivalent  to  "  that  is 
to  say." 

Equivalent  to  "  more  or  less,"  "  about,"  "  by 
estimation"  see  Brawley  t;.  U.  S.,  11  Ct.  CI. 
522,  532. 

"Say  about  2,800  tons,"  a  provision  in  a 
charter  party  is  fulfilled  by  providing  a  cargo 
of  twenty-eight  hundred  and  forty  tons  where 
twenty-eight  hundred  and  eighty  tons  is  the 
reasonable  carrying  capacity  of  the  vessel  see 
Miller  i".  Borner,  [1900]  1  Q.  B.  691,  9  Aspin. 
31,  5  Com.  Cas.  107,  69  L.  J.  Q.  B.  429,  82 
L.  T.  Rep.  N.  S.  258,  48  Wkly.  Rep.  588. 

"  I  say  the  beads  "  is  an  expression  some- 
times applied  to  the  devotional  exercises 
which  are  performed  on  rosaries.  Benziger  v. 
Robertson,  122  U.  S.  211,  212,  7  S.  Ct.  1169, 
30  L.  ed.  1149. 

83.  Stutts  f.  State,  52  Fla.  110,  112,  42  So. 
51. 

84.  Mount  f.  Hunter,  58  111.  246,  249. 

85.  Prince  t.  Socialistic  Co-operative  Pub. 
Assoc.,  31  Misc.  (N.  Y.)  234,  235,  64  N.  Y. 
Suppl.  285  Iciiing  Cent.  Diet.],  where  it  is 
said  to  be  an  opprobrious  term  used  by  the 
workmen  and  others  who  dislike  his  action, 
and  where  it  is  further  said  that  the  word  is 
one  of  ancient  origin  in  its  application  to 
persons  of  disrepute. 

86.  People  v.  Radt,  71  N.  Y.  Suppl.  846, 
848,  where  this  is  said  to  be  the  meaning 
given  to  it  by  the  New  York  court  of  appeals. 

87.  Veaze;-  r  Chattle,  [1902]  1  K.  B.  494, 


496,  66  J.  P.  389,  71  L.  J.  K.  B.  252,  85 
L.  T.  Rep.  N.  S.  574,  18  T.  L.  R.  99,  50  Wkly. 
Rep.  263. 

88.  Century  Diet,  [quoted  in  Welk  v.  Jack- 
son Architectual  Iron  Works,  98  N.  Y.  App. 
Div.  247,  248,  90  N.  Y.  Suppl.  541]. 

89.  Walker  Diet,  [quoted  in  Hoddinott  v. 
Newton,  [1901]  A.  C.  49,  70,  70  L.  J.  Q.  B. 
150,  84  L.  T.  Rep.  N.  S.  1,  17  T.  L.  R.  134,  49 
Wkly.  Rep.  380]. 

Ladder  as  scaffolding  see  O'Brien  v.  Dobbie, 
[1905]  1  K.  B.  346,  348,  74  L.  J.  K.  B.  268, 
92  L.  T.  Rep.  N.  S.  721,  21  T.  L.  R.  218,  53 
Wkly.  Rep.  374;  Crowther  r.  West  Riding 
Window-Cleaning  Co.,  [1904]  1  K.  B.  232,  68 
J.  P.  122,  73  L.  J.  K.  B.  71,  52  Wkly.  Rep. 
374;  Marshall  v.  Rudeforth,  [1902]  2  K.  B. 
175,  66  J.  P.  627,  71  L.  J.  K.  B.  781,  86 
L.  T.  Rep.  N.  S.  752,  18  T.  L.  R.  649,  50 
Wkly.  Rep.  596. 

May  consist  of:  An  arrangement  of  planks 
and  ladders  see  Dredge  r.  Conway,  [1901]  2 
K.  B.  42,  47,  70  L.  J.  K.  B.  494,  84  L.  T. 
Rep.  N.  S.  345,  17  T.  L.  R.  355,  49  Wkly.  Rep. 
518.  Ordinary  pair  of  painter's  steps  see  El- 
vin  V.  Woodward,  [1903]  1  K.  B.  838,  842,  67 
J.  P.  413,  72  L.  J.  K.  B.  408,  88  L.  T.  Rep. 
N.  S.  071,  19  T.  L.  R.  410,  51  Wkly.  Rep. 
518.  The  arrangement  of  movable  trestles 
with  boards  laid  across  the  top  within  a 
building  see  Maude  r.  Brook,  [1900]  1  Q.  B. 
575,  578,  64  J.  P.  181.  69  L.  J.  Q.  B.  322,  82 
L.  T.  Rep.  N.  S.  39,  16  T.  L.  R.  164,  48  Wklv. 
Rep.  290. 

90.  Bartlett  v.  Hoppock,  34  N.  Y.  118,  119, 
88  Am.  Dec.  428. 

91.  State  V.  Lumbermen's  Bd.  of  Exch..  33 
Minn.  471,  473,  23  N.  W.  838. 

92.  State  v.  Lumbermen's  Bd.  of  Exch.,  33 
Minn.  471,  473,  23  N.  W.  838. 
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steel  and  iron  said  to  mean  the  determination  of  the  weight  by  what  the  material 
actually  weighs  in  pounds. (See  Weights  and  Measures.) 

Scaling  laws,  a  term  used  to  signify  statutes  establishing  the  process  of 
adjusting  the  difference  in  value  between  depreciated  paper  money  and  specie.^* 
(Scaling  Laws:  Impairment  of  Obligation  of  Contract  by  Enactment  of,  see  Con- 
stitutional Law,  8  Cyc.  1007.  Operation  and  Effect  of  Scaling  Laws  as  to 
Payment  of  Debt,  see  Payment,  30  Cyc.  1217.  Presumption  That  Contract  Is 
Subject  to,  see  Payment,  30  Cyc.  126  note  58.) 

SCALING  LOGS.    See  Logging,  25  Cyc.  1560. 

Scalp,  a  brokerage  term  said  to  mean  a  trade  for  the  day,  and  sold  out 
that  evening  or  the  next  day ;  a  short  trade  or  deal ;  a  quick  sale  and  a  settlement 
on  differences.^^    (See  Gaming,  20  Cyc.  886.) 

Scalped  ticket.  One  iDought  from  a  ticket  broker.^^  (See  Carriers, 
6  Cyc.  573.) 

Scalper,  a  dealer  in  tickets  originally  purchased  by  others  a  ticket 
broker ;  one  who  is  in  the  habit  of  buying  one  or  more  carloads  of  coal,  prin- 
cipally in  the  summer  and  fall  when  coal  is  at  a  low  figure,  and  then  selling  it  to 
consumers  directly  off  the  car.*^^  (Scalper :  Constitutionality  of  Statute  Regulating 
Sale  of  Railroad  Tickets,  see  Constitutional  Law,  8  Cyc.  1064.  Selling  Railroad 
Tickets  Without  Authority,  see  Carriers,  6  Cyc.  573  note  18.) 

Scalper's  business.  The  buying  and  selhng  of  railroad  tickets  that  have 
been  partially  used.^  (Scalper's  Business:  As  Offense,  see  Carriers,  6  Cyc.  573 
note  18.    Prohibition  of  by  State,  see  Commerce,  7  Cyc.  447  note  80.) 

Scandal,  in  legal  parlance,  a  term  which  has  the  same  meaning  as 
^'  slander."  ^  In  a  pleading,  consists  of  any  unnecessary  allegation  bearing  cruelly 
on  the  moral  character  of  an  individual,  or  stating  anything  contrary  to  good 
manners,  or  anything  unbecoming  the  dignity  of  the  court  to  hear.^  (Scandal: 
Ground  For  Withholding  Costs,  see  Costs,  11  Cyc.  36.  In  Brief,  see  Appeal 
AND  Error,  2  Cyc.  1018  note  86.  In  Equity,  see  Equity,  16  Cyc.  257,  309.  In 
Pleading,  see  Pleading,  31  Cyc.  68,  636.  Method  of  Objecting  to,  see  Equity, 
16  Cyc.  317.    Suppression  of  Affidavit  Containing,  see  Affidavits,  2  Cyc.  230.) 

SCANDALUM  MAGNATUM.  An  offense  at  common  law  which  consisted  of 
scandalizing  the  sovereign,  his  ministers,  members  of  parliament,  the  court  and 
the  judges,  and  certain  other  persons  of  high  rank;  ^  words  spoken  in  derogation 
of  a  peer,  a  judge,  or  other  great  officer  of  the  realm.^  (See,  generally,  Libel  and 
Slander,  25  Cyc.  249.) 

SCARECROW.  Any  frightful  thing  set  up  to  frighten  crows  or  other  fowls 
from  corn  fields;  hence,  anything  terrifying  without  danger;  a  vain  terror.^ 

SCAR  tissue.    The  scar  that  has  formed  over  the  bone  as  a  result  of  a  fracture.''' 


93.  Hale  v.  Milliken,  5  Cal.  App.  344,  353, 
90  Pac.  365. 

94.  Bouvier  L.  Diet.,  where  such  statutes 
were  said  to  be  rendered  necessary  by  the  de- 
preciation of  paper  money  necessarily  follow- 
ing the  establishment  of  American  independ- 
ence, and  more  recently  to  discharge  those 
debts  which  were  made  payable  in  Confederate 
money. 

95. "^  McCormick  v.  Nichols,  19  111.  App.  334, 
336. 

96.  HofTman  v.  Northern  Pac.  R.  Co.,  45 
Minn.  53.  55,  47  N.  W.  312. 

97.  Comer  v.  Foley,  98  Ga.  678,  682,  25 
S.  E.  671. 

98.  Hoffman  f.  Northern  Pac.  R.  Co.,  45 
Minn.  53,  54,  47  N.  W.  312. 

99.  Sanford  v.  People,  121  111.  App.  619, 
631,  where  he  is  said  to  be  a  person  who  does 
not  have  an  office,  scales,  or  place  for  storing 
coal  nor  does  he  engage  regularly  in  the  coal 
business. 


1.  Ford  V.  East  Louisiana  R.  Co.,  110  La. 
414,  415,  34  So.  585. 

2.  Sharff  v.  Com.,  2  Binn.  (Pa.)  514,  519. 

3.  McNulty  V.  Wiesen,  130  Fed.  1012,  1013; 
Kelley  v.  Boettcher,  85  Fed.  55,  58,  29  C.  C.  A. 
14. 

"Scandalous"  as  applied  to  pleading  can- 
not be  applied  to  any  matter  which  is  not  also 
impertinent.  Mclntyre  v.  Union  College,  6 
Paige  (N.  Y.)  239,  248. 

Immaterial  facts  are  impertinent,  if  re- 
proachful, they  are  scandalous.  See  Hutchin- 
son V.  Van  Voorhis,  54  N.  J.  Eq.  439,  446,  35 
Atl.  371;  Woods  v.  Morrell,  1  Johns.  Ch. 
(N.  Y.)  103,  106. 

4.  State  Shepherd,  177  Mo.  205,  219,  76 
S.  W.  79,  99  Am.  St.  Rep.  624. 

5.  Sharff  v.  Com.,  2  Binn.  (Pa.)  514,  520. 

6.  Webster  Diet,  [quoted  in  Atchison,  etc., 
R.  Co.  V.  Loree,  4  Nebr.  446,  448]. 

7.  Evers  v.  Wiggins  Ferry  Co.,  127  Mo. 
App.  236,  245,  105  S.  W.  306,  where  it  is  said 
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SCELUS  INTRA  SE  TACITUM  QUI  COGITAT  ULLUM  FACTI  CRIMEN  HABET. 

A  maxim  meaning    He  who  secretly  meditates  a  crime  is  guilty  of  the  deed."  ^ 

Scenery.  AppHed  to  a  theater,  a  term  which  has  been  held  not  to  include 
paint  on  the  walls. '-^ 

Schedule.  A  word  synonymous  with  Inventory/^  q.  v.  (Schedule :  Annexed 
to  —  Answer  in  Equity,  see  Equity,  16  Cyc.  302;  Constitution,  see  Constitu- 
tional Law,  8  Cyc.  724.  For  Partial  Transcript,  see  Appeal  and  Error,  3  Cyc. 
94.  Of  Assessment  For  Drain,  see  Drains,  14  Cyc.  1063.  Of  Assets  and  Lia- 
bilities—  Accompanying  Assignment,  see  Assignments  For  Benefit  of  Cred- 
itors, 4  Cyc.  159;  Of  Decedent's  Estate,  see  Executors  and  Administrators, 
18  Cyc.  197.  Of  Attached  Property,  see  Attachment,  4  Cyc.  600.  Of  Bank- 
rupt's Property  —  Generally,  see  Bankruptcy,  5  Cyc.  299,  318;  Concealing  or 
Omitting  From,  see  Bankruptcy,  5  Cyc.  395,  404;  Examination  by  Referee  of, 
see  Bankruptcy,  5  Cyc.  277;  False  Swearing  by  Bankrupt  in,  see  Bankruptcy, 
5  Cyc.  394  note  26;  Filing  of,  by  Involuntary  Bankrupt,  see  Bankruptcy,  5  Cyc. 
318,  414;  On  Composition  With  Creditors,  see  Bankruptcy,  5  Cyc.  356;  Petition 
in  Voluntary  Bankruptcy,  Accompanied  by,  see  Bankruptcy,  5  Cyc.  299;  Placing 
False  Debts  in,  see  Bankruptcy,  5  Cyc.  394  note  26.  Of  Bill  of  Sale,  Registering, 
see  Alterations  of  Instruments,  2  Cyc.  211  note  55.  Of  Exempt  Property, 
see  Exemptions,  18  Cyc.  1471.  Of  Insolvent  as  Acknowledgment,  see  Limita- 
tions OF  Actions,  25  Cyc.  1344.  Of  Insolvent  Proceedings  as  Proper  Evidence, 
see  Husband  and  Wife,  21  Cyc.  1699  note  81.  Of  Insolvent's  Property  — 
Generally,  see  Insolvency,  22  Cyc.  1268;  Defects  or  Omissions  in,  see  Insolvency, 
22  Cyc.  1338,  1344;  Failure  to  File,  see  Insolvency,  22  Cyc.  1338.  Of  Property 
in  —  Antenuptial  Settlement,  see  Husband  and  Wife,  21  Cyc.  1245  text  and 
note  21;  Proceedings  For  Discharge  From  Imprisonment  For  Debt,  see  Execu- 
tions, 17  Cyc.  1528.  Of  Property,  Necessity  of  Recording,  see  Chattel  Mort- 
gages, 6  Cyc.  1081  note  58.  Of  Ward's  Estate,  see  Guardian  and  Ward,  21 
Cyc.  42.  Of  Wife's  Separate  Estate,  see  Husband  and  Wife,  21  Cyc.  1367. 
Sufficiency  of  Description  With,  see  Chattel  Mortgages,  6  Cyc.  1028  note  43.) 

Scheme.  A  design  or  plan  formed  to  accomplish  some  purpose;  a  com- 
bination of  things  connected  and  adjusted  by  design-;  a  system.^^ 

Schism,    in  a  general  sense,  division  or  separation;  but  appropriately,  a 
division  or  separation  in  a  church  or  denomination  of  christians,  occasioned  by 
diversity  of  opinions ;  breach  of  unity  among  people  of  the  same  religious  faith ; 
a  division  or  separation  in  a  church  or  denomination  of  christians  occasioned  by 


that  the  flesh  will  never  form  over  the  bone 
at  that  place. 

8.  Morgan  Leg.  Max.  [citing  Tayler  L. 
Gloss.  397]. 

9.  Forbes  v.  Howard,  4  R.  I.  364,  367. 

10.  Standard  Diet,  [quoted  in  Chicago,  etc., 
R.  Co.  V.  People,  217  111.  164,  169,  75  N.  E. 
368]. 

Term  implies  something  written,  and  when 
used  with  reference  to  a  train  implies  that  its 
operation  is  governed  by  a  rule  rather  than  a 
particular  direction  or  agreement.  Draper  v. 
Evansville,  etc.,  R.  Co.,  165  Ind.  117,  119,  74 
N.  E.  889. 

Schedule  of  property  for  taxation  is  a  list 
of  assessable  articles  without  attempting  to 
describe  the  same  in  detail.  Chicago,  etc.,  R. 
Co.  V.  People,  217  111.  164,  169,  75  N.  E.  368. 

11.  U.  S.  V.  Dextes,  154  Fed.  890,  896. 

12.  Webster  Diet,  [quoted  in  In  re  Mason's 
Orphanage,  [1896]  1  Ch.  54,  56,  65  L.  J.  Ch. 
32,  73  L.  T.  Rep.  N.  S.  465,  44  Wkly.  Rep. 

The  intention  to  make  false  and  fraudulent 
misrepresentations  by  means  of  circulars  and 


letters  transmitted  through  the  mails,  and 
then  obtain  money  from  the  credulous,  con- 
stitutes a  scheme.  Harris  v.  Rosenberger,  145 
Fed.  449,  456,  76  C.  C.  A.  225,  13  L.  R.  A. 
N.  S.  762;  U.  S.  V.  Watson,  35  Fed.  358, 
359. 

The  regulations  of  a  charitable  trust  em- 
bodied in  a  deed  form  a  scheme.  In  re 
Mason's  Orphanage,  [1896]  1  Ch.  54,  56,  65 
L.  J.  Ch.  32,  73  L.  T.  Rep.  N.  S.  465,  44  Wklv. 
Rep.  61. 

May  include  a  plan  or  device  for  the  legiti- 
mate accomplishment  of  an  object.  Horman 
V.  U.  S.,  116  Fed.  350,  352,  53  C.  C.  A.  570. 

"  Scheme  "  and  "  artifice  "  are  words  de- 
scriptive of  the  thing  to  be  planned  or  de- 
vised. Horman  r.  U.  S.,  116  Fed.  350,  352, 
53  C.  C,  A.  570.  Distinguished  from  "  arti- 
fice "  where  it  is  said  to  have  a  broader 
meaning,  not  necessarily  involving  trickery 
or  cunning  see  Horman  V.  S.,  116  Fed.  350, 
352,  53  C.  C.  A.  570. 

13.  Webster  Diet,  [quoted  in  jMcKinnev  V. 
Cri2;gs,  5  Bush  (Kv.)  401,  414,  96  Am.  Dec. 
360]. 
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diversity  of  opinions;  breach  of  unity  among  people  of  the  same  religious  faith.*^ 
(See,  generally,  Religious  Societies,  34  Cyc.  1112.) 

SCHMASCHEN  GLOVES.  A  trade  term  often  appHed  to  gloves  of  lamb  origin 
but  not  to  the  exclusion  of  gloves  of  kid  origin.^^ 

Schnapps,  a  word  of  German  derivation  used  in  Germany  and  Holland  to 
signify  a  dram  or  drink  of  some  alcohoHc  beverage;  holland  gin.^^  (See,  gener- 
ally, Intoxicating  Liquors,  23  Cyc.  63.) 

Scholar.  Those  whose  names  are  upon  the  register,  and  who  are  recog- 
nized as  members  of  the  schools,  though  they  may  occasionally  be  absent  from 
school.^^    (See,  generally,  Schools  and  School-Districts,  jpost,  p.  801.) 

Scholarship.  Maintenance  for  a  scholar  or  student,  the  foundation  for 
the  support  of  a  student. (See,  generally,  Colleges  and  Universities,  7 
Cyc.  289.) 

SCHOOL  LANDS.    See  Public  Lands,  32  Cyc.  867. 


14.  Nelson  v.  Benson,  69  111.  27,  30;  Mc- 
Kinney  r.  Griggs,  5  Bush  (Ky.)  401,  407, 
96  Am.  Dec.  360. 

15.  McKinney  v.  Griggs,  5  Bush  (Ky.) 
401,  407,  96  Am.  Dec.  360. 

16.  In  re  Holzmaister,  61  Fed.  645,  647. 

17.  Wolfe  V.  Burke,  7  Lans.  (N.  Y.)  151, 
155.  See  also  Burke  v.  Cassin,  45  Cal.  467, 
479,  13  Am.  Rep.  204,  where  it  is  said  that 
the  primary  signification  of  the  word  was 


probably  "  dram  "  or  "  drink,"  but  it  has  long 
been  used  to  designate  a  gin  manufactured 
in  Schiedam. 

18.  Webster  Diet,  {quoted  in  Wolfe  v. 
Burke,  7  Lans.  (N.  Y.)  151,  155]. 

19.  Needham  v.  Wellesley,  139  Mass.  372, 
374,  31  N.  E.  732. 

20.  Webster  Diet,  [quoted  in  Butts  v.  Mc- 
Murry,  74  Mo.  App.  526,  530]. 
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By  Alexander  Stuonach*  and  Henry  H.  Skyles  f 

I.  DEFINITIONS,  811 

A.  School  in  General,  811 

B.  Public  or  Common  School,  811 

C.  Private  School,  812 

D.  Elementary  School,  812 

E.  High  School,  812 

F.  Academy,  813 

G.  School- District,  813 

H.  School  Officer,  813 
I.  School  Laws,  813 
J.  School-House,  813 

11.  PRIVATE  SCHOOLS,  813 

A.  Incorporation  and  Organization,  813 

B.  Public  Aid  and  Taxation,  814 

C.  Visitation,  Supervision,  and  Control,  814 

D.  Contracts,  Conveyances,  Property,  and  Liabilities,  814 

1.  In  General,  814 

2.  Contracts  For  Instruction, 

E.  Tuition  and  Other  School  Charges,  816 

F.  Teachers  and  Other  Instructors,  817 

G.  Discipline,  817 

III.  PUBLIC  SCHOOLS,  817 

A.  Establishment  and  Regulation,  817 

1.  In  General,  817 

2.  Regulation  and  Management  by  School -Boards,  Etc.,  819 

3.  Separate  White  and  Colored  Schools,  819 

4.  Separate  Denominational  Schools,  820 

B.  School  Lands  and  School  Funds,  820 

1.  School  Lands,  820 

a.  Acquisition,  820 

b.  Disposition,  821 

c.  Actions  Affecting  School  Lands  or  Proceeds,  821 

2.  School  Funds,  821 

a.  Creation  and  Sources,  821 

b.  Apportionment  and  Disposition,  822 

(i)  In  General,  822 
(ii)  Illegal  Disposition,  824 
(ill)  Effect  of  Alteration  of  School- Districts,  825 

c.  Administration,  Preservation,  and  Investment,  825 

(i)  In  General,  825 
(ii)  Mortgages  to  Secure  Loans,  828 

(a)  In  General,  828 

(b)  Sales  Under  Mortgages,  828 
(ill)  Interest  on  Loans,  829 

(iv)  Payment    of   Loans   and    Release    or   Discharge  of 
Security,  829 

♦Author  of  Employers'  Liability  Insurance,"  15  Cyc.  1035.  Joint  author  of  "Forcible  Entry  and 
Detainer,"  19  Cyc.  1108  ;  "Gaming,"  20  Cyc.  873. 

tAuthor  of  a  "  Treatise  on  the  Law  of  Agency";  also  of  "Fires,"  19  Cyc.  977;  "Fish  and  Game.''  19  Cyc. 
986  ;  "  Fornication,"  19  Cyc.  1433  ;  "  Improvements,"  22  Cyc.  1  ;  "  Informations  in  Civil  Cases,'  22  Cyc.  71G.  Joint 
author  of  "Gaming,"  20 Cyc.  873  ;  "Railroads,"  33  Cyc.  1. 
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(v)  Enforcement  of  Obligations,  830 

(vi)  Powers,  Duties,  and  Liabilities  of  School  Officials,  830 

C.  Creation,  Alteration,  Existence,  and  Dissolution  of  School  -Districts,  831 

1.  Incorporation,   Organization,    Creation,    Formation,  and  Altera- 

tion, 831 

a.  Nature  and  Status  as  Corporations,  831 

b.  Power  to  Organize,  Etc.,  or  Alter,  833 

(i)  In  General,  833 
(ii)  Delegation  of  Power,  834 

(a)  In  General,  834 

(b)  Appeal  and  Review,  835 

(1)  In  General,  835 

(2)  Certiorari,  837 

c.  Proceedings  For  Organization  or  Alteration,  837 

(i)  In  General,  837 
(ii)  Notice,  838 

(in)  Submission  to  Popular  Vote,  839 
(iv)  Petition  or  Consent,  840 
(v)  Meetings,  842 

(vi)  Recommendations,  Reports,  Maps,   Orders,   and  Rec- 

ords, 842 

(vii)  Curative  Statutes,  843 

d.  Territorial  Extent  and  Boundaries,  843 

e.  Number  of  Inhabitants  or  School  Children,  845 

f .  Evidence  of  Existence  and  Organization,  845 

g.  Attacking  Legality  of  Organization  or  Alteration,  846 

h.  De  Facto  Districts,  847 

i.  Time  Limit  For  Alteration,  847 

j.  Operation  and  Effect  of  Alteration,  847 

(i)  In  General,  847 

(ii)  Time  For  Taking  Effect,  848 
k.  Municipal  School- Districts,  848 

1.  High  School  or  Graded  School  Districts,  849 
m.  Independent  School  Districts,  849 
n.  Consolidation  and  Union  School  Districts,  850 

2.  Adjustment  of  Preexisting  Rights  and  Liabilities,  850 

a.  In  General,  850 

b.  Adjustment  Under  Statutory  Provisions,  852 

(i)  In  General,  852 

(ii)  Proceedings  For  Apportionment,  853 

(a)  In  General,  853 

(b)  Arbitration,  854 

(in)  Time  For  Apportionment,  854 
(iv)  Effect  of  Determination  and  Review,  854 
(v)  Appraisal  of  School  Property  and  Assessment  and 
Remission  of  Tax,  855 

c.  Actions  to  Determine  or  Enforce  Rights  Between  Districts,  855 

d.  Actions  By  or  Against  Districts  as  to  Preexisting  Rights  or 

Liabilities,  856 

3.  Annexation  of  Territory  For  School  Purposes,  856 

4.  Restoration  of  Territory,  857 

5.  Enumeration  of  Children  For  School  Purposes,  857 

6.  Dissolution  or  Abolition,  857 

D.  Government,  Officers,  and  District  Meetings,  858 

1.  Administration  of  School  Affairs  Generally,  858 

2.  State  School  Boards  and  Officers,  859 

a.  Appointment  or  Election,  Tenure,  Removal,  Etc.,  859 
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b.  Compensation,  860 

c.  Powers,  860 

(i)  In  General,  860 
(ii)  Hearing  Appeals,  861 
(ill)  Decisions,  861 

(iv)  Appeals  From  Decisions,  862 

3.  County  Boards  and  Officers,  862 

a.  Appointment  or  Election,  862 

b.  Eligibility  and  Qualifications,  863 

(i)  In  General,  863 
(ii)  Eligibility  of  Women,  864 
(ill)  Bonds,  864 
C.  Term  of  Office,  864 
(i)  In  General,  864 
(ii)  Resignation  or  Removal,  865 

d.  Compensation,  866 

e.  Powers  and  Liabilities,  867 

(i)  /?^  General,  867 
(ii)  Hearing  Appeals,  867 
(ill)  Liabilities  on  Official  Bonds,  868 

(a)  /n  General,  868 

(b)  Actions  on  Bonds,  869 

4.  Toiyn  or  Township  School  Officers,  870 

5.  District  Meetings  Generally,  870 

a.  TF/ien  and  Where  Held,  870 

b.  Call.  Warrant,  and  Notice,  871 

(i)  In  General,  871 
(ii)  Duration  of  Notice,  871 
(ill)  Time  and  Place  of  Meeting,  872 

(iv)  Purpose  of  Meeting  or  Business  to  Be  Transacted,  872 

(v)  Service  and  Record,  873 

(vi)  By  Whom  Meeting  Called  and  Notice  Given,  874 

c.  Qualification  of  Voters,  875 

(i)  In  General,  875 
(ii)  Right  of  Women  to  Vote,  875 

d.  Conduct  of  Business,  875 

(i)  In  General,  875 
(ii)  Method  of  Voting,  876 

(ill)  Reconsideration  or  Rescission  of  Action,  876 

e.  Minutes  and  Records,  876 

f.  Presumption  as  to  Validity,  877 

6.  District  Boards,  Members  Thereof,  and  Other  District  and  Local 

Officers,  877 

a.  Nature,  Election,  and  Appointment,  877 

(i)  In  General,  877 
(ii)  Eligibility,  881 
(ill)  Qualification,  883 

(iv)  Evidence  of  Election  or  Appointment ;  Presumptions,  884 

(v)  Contesting  Election  and  Trial  of  Title  to  Office,  885 

b.  De  Facto  Officers,  886 

c.  Term  of  Office;  Holding  Over,  888 

d.  Resignation,  Removal,  Vacancies,  and  the  Filling  Thereof,  890 

(i)  Resignation,  890 
(ii)  Removal,  890 

(a)  Grounds,  890 

(b)  Manner,  893 

(hi)  Vacancies  and  Forfeitures,  893 
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e.  Compensation  and  Reimbursew£nt,  896 

(i)  Of  Members  of  District  Boards,  896 
(ii)  Of  Other  District  and  Local  Officers,  898 

f.  Powers  and  Functions,  899 

(i)  In  General,  899 

(ii)  Mode  of    Action;    Meetings    and    the  Organization 
Thereof,  901 

(a)  General  Rules,  901 

(b)  Notice  of  Meetings,  903 

(c)  Minutes  and  Records,  906 

(d)  Orders  and  Decisions  and  Appeals  Therefrom,  907 

g.  Liability  of  Members  of  District  Boards  and  of  Other  District 

Officers,  908 
(i)  In  General,  908 
(it)  On  Contracts,  910 
(ill)  For  School  Funds,  912 

(a)  In  General,  912 

(b)  Accounts  and  Accounting,  913 
(iv)  On  Official  Bonds,  914 

(a)  General  Rules,  914 

(b)  Actions;  Procedure,  916 
7.  Criminal  Responsibility  and  Penalties,  918 

a.  In  General,  918 

b.  Indictments,  Complaints,  Evidence,  Etc.,  919 
E.  District  Property,  Contracts,  and  Liabilities,  920 

1.  Acquisition,  Use,  and  Disposition  of  Property  in  General,  920 

a.  Capacity  to  Acquire  and  Hold  Property,  920 

b.  Conveyance,  Dedication,  or  Reservation  of  Land  For  School 

Purposes,  921 

c.  Contracts  For  Purchase  or  Lease,  922 

d.  Use  and  Disposition  in  General,  923 

e.  Power  to  Mortgage,  924 

f.  Reversion  to  Original  Owner,  924 

2.  School  Buildings,  925 

a.  Authority  and  Duty  to  Provide,  925 

(i)  In  General,  925 

(ii)  Halls  or  Rooms  in  Connection  With  School  Building,  926 
(ill)  Authority  of  Towns  and  Town  Officers,  927 
(iv)  Abandonment  or  Close  of  School,  928 

b.  Location  and  Acquisition  of  Site,  928 

(i)  In  General,  928 

(ii)  Power  to  Select  and  Acquire  Site,  929 
(ill)  Proceedings  For  Purchasing  or  Taking  Land  in  Gen- 
eral, 931 
(iv)  By  Condemnation,  932 
(v)  Notice,  933 
(vi)  Record,  933 

(vii)  Operation  and  Effect  of  Determination  in  General,  934 
(viii)  Review,  935 

c.  Change  of  Site  or  Location  of  School,  936 

(i)  In  General,  936 
(ii)  Submission  to  Vote,  937 

(ill)  Restraining  or  Enforcing  Change  of  Site,  939 

d.  Lease  of  Buildings  or  Rooms,  939 

e.  Construction  of  Building,  940 

f.  Control,  Possession,  and  Use,  941 

(i)  In  General,  941 
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(ii)  Purposes  For  Which  School  Property  May  Be  Used,'M2 

(a)  In  General,  942 

(b)  Religious  Purposes,  943 

g.  Care,  Maintenance,  and  Repair,  944 

(i)  In  General,  944 

(ii)  Condemnation  of  Dilapidated  Buildings,  945 
(in)  Trespass  and  Actions  Therefor,  945 

h.  Sale  or  Other  Disposition,  945 

(i)  In  General,  945 

(ii)  Ratification  or  Rescission  of  Sale,  946 

3.  School  Furniture,  Apparatus,  and  Other  Appliances,  946 

a.  Authority  and  Duty  to  Provide  in  General,  946 

b.  What  Apparatus  or  Appliances  May  Be  Provided,  948 

c.  School  Libraries,  949 

4.  Contracts,  949 

a.  Capacity  of  District  to  Contract  in  General,  949 

b.  Powers  of  District  Boards,  Committees,  or  Other  Officers,  949 

(i)  In  General,  949 

(ii)  Notice  of  Limitations  on  Power,  951 
(in)  Powers  in  Respect  to  Particular  Contracts,  951 

(a)  Construction  of  Buildings,  951 

(b)  Employment  of  Counsel,  952 

(c)  Employment  of  Janitor  and  Engineer,  953 
(iv)  Estoppel  to  Deny  Authority,  953 

c.  Individual  Interest  of  Officers,  954 

d.  Letting  of  Contracts,  954 

(i)  Proposals  and  Bids  in  General,  954 
(ii)  Discretion  of  Board,  956 

e.  Making,  Requisites,  and  Validity,  957 

(i)  In  General,  957 

(ii)  By  School  Boards  or  Committees,  958 
(in)  Presumptions  as  to  Validity,  959 

f.  Contractors^  Bonds,  959 

(i)  In  General,  959 
(ii)  Failure  to  Require  Bond,  961 
(in)  Discharge  of  Surety,  962 

g.  Ratification,  962 

(i)  In  General,  962 
(ii)  Sufficiency  of  Ratification,  962 

h.  Implied  Contracts,  964 

i.  Construction  and  Operation  of  Contracts,  965 
j.  Modification  or  Rescission,  965 

k.  Performance  or  Breach,  966 
1.  Rights  and  Remedies  of  Parties,  967 
(i)  School- District,  967 
(ii)  Contractors,  967 

(in)  Subcontractors  and  Materialmen,  968 

5.  District  Expenses  and  Charges,  and  Statutory  Liability,  969 

a.  In  General,  969 

b.  Transportation  of  Pupils,  970 

c.  Highway  For  Access  to  School-House,  970 

6.  Torts,  971 

District  Debts,  Securities,  and  Taxation,  972 

1.  Power  to  Incur  Indebtedness  and  Expenditures,  972 

a.  In  General,  972 

b.  Ratification,  973 

c.  Limitation  of  Amount  of  Indebtedness,  973 
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(i)  In  General,  973 
(ii)  Row  Limitation  Fixed,  974 
(ill)  Computation  of  Limit  or  Amount,  975 

d.  Borrowing  Money,  976 

e.  Aid  to  Corporations,  976 

2.  Administration  of  Finances,  Appropriations,  Warrants,  and  Pay- 

ment, 977 

a.  Collection,  Custody,  and  Disbursement  of  Funds,  977 

(i)  In  General,  977 
(ii)  Disbursements,  978 
(ill)  Deposit  in  Banks,  978 

b.  Appropriations,  979 

c.  Payment  of  Indebtedness  in  General,  979 

d.  Warrants,  Orders,  and  Certificates  of  Indebtedness,  980 

(i)  In  General,  980 

(ii)  Power  and  Duty  to  Issue  in  General,  980 
(ill)  Necessity  For  Existence  of  Funds,  981 
(iv)  Issuance,  Requisites,  and  Validity,  982 

(v)  Construction  and  Operation,  983 

(a)  In  General,  983 

(b)  Individual  Liability,  984 
(vi)  Interest,  984 

(vii)  Negotiability  and  Transfer,  985 
(viii)  Payment,  985 

(a)  In  General,  985 

(b)  Order  of  Payment,  986 

(c)  From  What  Funds  Payable,  986 
(ix)  Refunding,  986 

(x)  Rights  and  Remedies  of  Holders,  987 

3.  Bonds  and  Other  Securities,  987 

a.  Bills  and  Notes,  987 

b.  Authority  to  Issue  Bonds  in  General,  988 

c.  Limitation  of  Amount  of  Bonds,  989 

d.  Submission  to  Popular  Vote,  990 

e.  Sale  and  Other  Disposition  of  Bonds,  993 

f.  Form,  Execution,  and  Issuance  of  Bonds,  993 

g.  Estoppel  or  Ratification,  995 

h.  Negotiability  and  Transfer,  996 

i.  Payment  or  Redemption,  996 
j .  Nature  of  School  Bonds,  997 

k.  Rights  and  Remedies  of  Holders,  997 

4.  School  Taxes,  998 

a.  Power  and  Duty  to  Tax,  998 

(i)  In  General,  998 

(ii)  Constitutional     Requirements     and     Restrictions  in 

General,  999 

(ill)  Power  of  Legislature  to  Delegate  Authority,  1000 
(iv)  Purpose  and  Grounds  in  General,  1001 
(v)  Amount  or  Rate  of  Tax,  1002 

(a)  In  General,  1002 

(b)  Taxes  Included  Within  Limitation,  1003 

(c)  Efi^'ect  of  Excessive  Taxation,  1004 

b.  Persons  and  Property  Liable,  and  Place  of  Taxation,  1004 

(i)  In  General,  1004 
(ii)  Place  of  Taxation  in  General,  1004 
(ill)  Property  of  Non-Resident,  1005 

(iv)  Property  Partly  Within  and  Partly  Without  District,  1006 
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(v)  Corporate  Property,  1006 
(vi)  Exemptions,  1007 

c.  Levy  and  Assessment,  1007 

(i)  Power  and  Duty  to  Levy  in  General,  1007 

(ii)  Making,  Requisites,  and  Validity  in  General,  1008 
(ill)  Time  For  Levy,  1009 

(iv)  Submission  to  Voters,  1010 

(a)  In  General,  1010 

(b)  Requisites  of  Vote,  1011 

(c)  Effect  of  Irregularities  in  Vote,  1014 

(d)  Rescinding  Vote,  1014 

(v)  Certificates,  Estimates,  Reports,  and  Statements,  1015 

(a)  In  General,  1015 

(b)  Sufficiency  of  Certificate  or  Report,  1016 

(c)  Power  and  Duty  to  Levy  After  Certificate  or 

Estimate  Furnished,  1018 

(vi)  Assessment  and  Extension  of  Tax,  1019 

(a)  Power  to  Assess  in  General,  1019 

(b)  Time  For  Assessment,  1019 

(c)  Mode  of  Assessment  in  General,  1020 

(d)  Listing  Persons  and  Property,  1021 

(e)  Description,  1022 

(f)  Valuation,  1022 

(vii)  Assessment  Rolls,  Rate  Bills,  and  Tax  Lists,  1022 
(viii)  Equalization,  Correction,  or  Setting  Aside  of  Assess- 

ment,  1024 

(a)  In  General,  1024 

(b)  Statutory  or  Charter  Provisions,  1024 

(c)  Curative  Statutes,  1025 

(d)  Liability  For  and  Lien  Of  Taxes,  1025 

d.  Payment  and  Refunding  of  Taxes j  1025 

(i)  Payment,  1025 

(ii)  Refunding  or  Recovery  of  Taxes  Paid,  1025 

e.  Collection  and  Enforcement,  1026 

(i)  Power  and  Duty  to  Collect  in  General,  1026 
(ii)  Warrant  For  Collection,  1027 

(a)  In  General,  1027 

(b)  Requisites  of  Warrant,  1028 
(hi)  Time  For  Collection,  1029 

(iv)  Compensation  and  Reimbursement,  1029 
(v)  Delinquent  Taxes,  1030 

(vi)  Delinquent  Collectors  and  Liability  on  Official  Bonds,  1030 
(vii)  Summary  Proceedings  and  Actions  Against  Taxpayers,  1032 

(a)  In  General,  1032 

(b)  Defenses,  1033 

(c)  Pleading  and  Evidence,  1033 

(d)  Distraint,  1033 

f.  Effect  of  Change  of  Boundaries  or  Creation  of  New  District,  1034 

(i)  In  General,  1034 

(ii)  Taxation  For  Bonded  Indebtedness,  1086 
(hi)  Disposition,  1036 

g.  Remedies  For  Erroneous  Taxation,  1036 

(i)  In  General,  1036 
(ii)  Rights  of  Districts,  1037 
(hi)  Injunctions,  1037 

(a)  In  General,  1037 

(b)  Parties  and  Pleading,  1039 
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(iv)  Actions  For  Damages,  1040 

5.  Assessments  and  Special  Taxes  For  Particular  Purposes,  1041 

a.  School  Buildings  and  Sites,  1041 

b.  High  Schools  and  Academies,  1043 

c.  Payment  of  Indebtedness,  1044 

6.  Poll  Taxes,  1044 

7.  Disposition  of  Proceeds  of  Taxes  and  Other  Revenue,  1045 

a.  In  General,  1045 

b.  Distribution  or  Apportionment,  1046 

c.  Application  to  Payment  of  Debts  and  Expenses,  1047 

d.  Wrongful    Apportionment    or    Application,    and  Remedies 

Therefor,  1048 
.  Rights  and  Remedies  of  Taxpayers,  1049 

a.  In  General,  1049 

b.  Restraining  Action  by  District  or  Officers,  1050 

(i)  In  General,  1050 

(ii)  Location,  Erection,  or  Removal  of  School  Building,  1051 

c.  Actions,  1051 

G.  Claims  Against  District  and  Actions,  1052 

1.  Presentation  and  Allowance  of  Claims,  1052 

2.  Actions  By  or  Against  District,  1054 

a.  Capacity  to  Sue  or  Be  Sued,  1054 

b.  Time  to  Sue  and  Limitations,  1055 

c.  Use  of  Name  of  District  or  of  Officers,  1056 

d.  Parties,  1057 

e.  Process  and  Appearance,  1058 

f.  Pleading,  1058 

g.  Issues,  Proof,  and  Variance,  1060 

h.  Evidence,  1061 

i.  Trial  and  Judgment,  1061 

(i)  In  General,  1061 

(ii)  Vacating  Judgment,  1062 

(ill)  Execution  and  Enforcement  of  Judgment,  1062 
j.  Costs,  1063 
k.  Review,  1064 

H.  Teachers,  1064 

1.  Eligibility,  1064 

a.  In  General,  1064 

b.  Teachers^  Institutes,  1065 

•  c.  Certificate  or  License,  1066 
(i)  In  General,  1066 
(ii)  Examination  of  Applicants,  1068 
(ill)  Refusal  to  Issue  Certificate,  1069 
(iv)  As  a  Requisite  to  Appointment  or  Employment,  1070 

(a)  In  General,  1070 

(b)  Applications,  1071 

(v)  Revocation,  1072 

(a)  In  General,  1072 

(b)  Manner  of  Revocation,  1073 

2.  Selection  and  Appointment,  1074 

a.  /n  General,  1074 

b.  Discretion  of  Board  or  Officer,  1076 

c.  Restraining  Employment,  1076 

3.  Contracts  of  Employment,  1077 

a.  Authority  to  Contract,  1077 
(i)  7n  General,  1077 

(ii)  Employment  of  Superintendent,  1078 


SCHOOLS  AND  SCHOOL -DISTRICTS    [35  Cyc]  809 


(ill)  Term  of  Employment,  1079 

(iv)  Authority  to  Make  Contracts  Extending  Beyond  Officer^ g 
Ter7n,  1079 

(v)  Authority  to  Fix  Salaries  and  Restrictions  Imposed  by 
Appropriations,  1080 

b.  Making,  Requisites,  and  Validity,  1081 

(i)  In  General,  1081 
(ii)  Necessity  For  Writing,  1082 
(ill)  Contract  by  School  -Board,  1083 
(iv)  Approval  of  Contract,  1084 
(v)  Ratification  and  Estoppel,  1085 

c.  Construction  and  Operation  in  General,  1086 

4.  Removal,  Dismissal,  and  Resignation,  1086 

a.  Power  to  Remove  or  Dismiss  in  General,  1086 

b.  Right  to  Remove  or  Dismiss  in  General,  1087 

c.  Causes  For  Removal  or  Dismissal,  1089 

d.  Contracts  Reserving  Right,  1090 

e.  Waiver  of  Right,  1091 

f.  Mode  of  Removal  or  Dismissal,  1091 

(i)  In  General,  1091 

(ii)  Necessity  For  Notice  and  Hearing,  1092 

g.  Resignation  and  Abandonment,  1094 

h.  Rights  and  Remedies  of  Aggrieved  Teacher,  1094 

(i)  In  General,  1094 

(ii)  Right  to  Review  of  Decision  of  Dismissal,  1095 
(ill)  Actions  For  Damages,  1095 

(a)  In  General,  1095 

(b)  Pleading  and  Evidence,  1096 

(c)  Trial,  1097 

(d)  Damages  Recoverable,  1097 

5.  Compensation,  1097 

a.  Right  and  Liability  in  General,  1097 

b.  Effect  of  Closing  School  Because  of  Contagious  Disease,  or 

Destruction  of  School  Building,  1099 

c.  Effect  of  Removal  or  Dismissal,  1100 

d.  Amount  or  Rate,  1101 

(i)  In  General,  1101 

(ii)  Holidays  and  Vacations,  1102 

e.  Payment  and  Vouchers  or  Orders,  1103 

f.  Necessity  of  Returning  Schedules,  Reports,  or  School  Regis- 

ters, 1104 

g.  Actions  For  Compensation,  1105 

(i)  In  General,  1105 

(ii)  Parties,  1105 
(ill)  Pleading,  1106 
(iv)  Evidence,  1107 

(v)  Trial  and  Judgment,  1108 

6.  Pensions,  1108 

7.  Duties  and  Liabilities,  1109 

I.  Pupils,  and  Conduct  and  Discipline  of  Schools,  1110 
1.  Admission  and  Attendance  of  Pupils,  1110 

a.  Nature  of  Right  to  Admission  or  Instruction  in  General,  1110 

b.  Rules  and  Regulations  of  Admission  in  General,  lUO 

c.  Eligibility,  1111 

(i)  In  General,  1111 

(ii)  Race  or  Color,  1111 
(ill)  Age,  1111 
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(iv)  Residence,  1112 

(v)  Inmates  of  Charitable  Institutions,  1113 
(vi)  Assignment  or  Admission  to  Particular  Schools,  1114 

(a)  In  General,  1114 

(b)  Discontinuance  of  Particular  School,  1114 

(c)  Joint  Schools,  1115 

(vii)  Transfer  to  Another   District  For  Educational  Pur- 

poses, 1115 

(viii)  Remedies  to  Compel  Admission,  1116 

d.  Health  Regulations,  1116 

(i)  In  General,  1116 
(ii)  Vaccination,  1117 

e.  Tuition,  1118 

(i)  In  General,  1118 

(ii)  Non-Resident  Pupils  in  General,  1119 
(ill)  Attendance  at  High  Schools,  1120 

f.  Compulsory  Attendance,  1121 

(i)  In  General,  1121 
.  (ii)  Sufficiency  of  Compliance  and  Excuses,  1122 
(ill)  Trial  of  Offenses,  1123 

g.  Truants  and  Truant  Officers  and  Schools,  1123 

2.  School  Terms,  Classification  of  Pupils,  and  Instruction,  1124 

a.  School  Terms,  Vacations,  and  Holidays,  1124 

b.  Grades  or  Classes  and  Departments,  1124 

c.  Curriculum  and  Courses  of  Study,  1125 

d.  Religious  Instruction  and  Reading  of  Scriptures,  1126 

e.  Text-Books,  1128 

(i)  Selection  and  Adoption,  1128 
(ii)  Change  of  Text-Book,  1129 
(ill)  Power  and  Duty  to  Furnish  Text- Books,  1130 

(a)  In  General,  1130 

(b)  Duty  to  Enforce  Use  of  Text- Book  Adopted  by 

State,  1131 

(iv)  Contracts  to  Supply,  1131 

(v)  Publisher's  Bond,  1132 

3.  Control  of  Pupils  and  Discipline,  1134 

a.  In  General,  1134 

b.  Rules  and  Regulations  of  School -Board  in  General,  1134 

c.  Reasonableness  and  Validity  of  Rules,  1135 
d;  Control  of  Pupils  Outside  of  School,  1136 

(i)  In  General,  1136 
(ii)  Secret  Societies,  1136 
(ill)  Athletic  Contests,  1137 
e.  Violation  of  Rules,  Offenses,  and  Punishment^  1137 
(i)  In  General,  1137 
(ii)  Corporal  Punishment,  1137 

(a)  In  General,  1137 

(b)  Liability  For  Punishment,  1139 
(ill)  Expulsion  or  Suspension,  1140 

(a)  In  General,  1140 

(b)  Grounds  For  Expulsion  or  Suspension,  1140 

(c)  Mode  of  Expulsion  or  Suspension,  1142 

(d)  Readmission  or  Reinstatement,  1142 

(e)  Liability  For  Expulsion  or  Suspension,  1143 

(f)  Actions  For  Damages,  1143 

J.  Offenses  For  Selling,  Giving  Away,  or  Using  Examination  Questions,  1144 
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CROSS-REFERENCES 

For  Matters  Relating  to : 

Burning  of  School-House,  see  Arson,  3  Cyc.  989. 
Charitable  Gift  For  Maintenance  of  Schools,  see  Charities,  6  Cyc.  910. 
College  or  University,  see  Colleges  and  Universities,  7  Cyc.  283. 
Contract : 

For  Construction  of  State  School  Building,  see  States. 
Of  Infant  For  Education,  see  Infants,  22  Cyc.  594  text  and  note  58. 
Education  of  Indian  Child,  see  Indians,  22  Cyc.  115. 

Exemption  of  Property  For  Educational  Purposes  From   Taxation,  see 

Municipal  Corporations,  28  Cyc.  1690;  Taxation. 
Parental  Rights  and  Duties  as  to  Education  of  Child,  see  Parent  and  Child^ 

29  Cyc.  1605,  1668,  1671. 
Prohibition  of  Sale  of  Liquor: 

Near  School-House,  see  Intoxicating  Liquors,  23  Cyc.  123,  199. 

To  Student,  see  Intoxicating  Liquors,  23  Cyc.  197. 
Public  Lands  Reserved  For  School  Purposes,  see  Public  Lands,  32  Cyc. 

867,  952,  992,  1124. 
Right  to  Trial  by  Jury  in  Proceedings  to  Commit  to  Industrial  School,  see 

Juries,  24  Cyc.  147. 
Taxation : 

For  Public  Education  in  General,  see  Taxation. 
Of  School  Land,  see  Taxation. 

I.  DEFINITIONS.* 

A.  School  in  GeneraL  School  "  is  a  generic  term  and  denotes  an  institu- 
tion for  instruction  or  education.^  The  term  "school"  also  denotes  a  collective 
body  of  pupils  in  any  place  of  instruction  and  under  the  direction  and  discipline 
of  one  or  more  instructors.^ 

B.  Public  or  Common  SchooL  The  term  ''public"  or  ''common,"  when 
applied  to  schools,  has  no  reference  to  the  kind  of  studies  to  be  taught,  but  in  this 
connection  the  word  means  open  to  all,  belonging  to  the  public.^    Public  schools 


1.  American  Asylum  for  Education,  etc.  t;. 
Phoenix  Bank,  4  Conn.  172,  175,  10  Am.  Dec. 
112.  See  also  State  Bd.  of  Pharmacy  v. 
White,  84  Ky.  626,  2  S.  W.  225,  8  Ky.  L. 
Rep.  678;  Omaha  Medical  College  V.  Rush, 
22  Nebr.  449,  35  N.  W.  222;  Com.  v.  Banks, 
198  Pa.  St.  397,  48  Atl.  277. 

other  definitions  are :  "A  place  for  learned 
intercourse  and  instruction,  an  institution  for 
learning;  an  educational  establishment;  a 
place  for  acquiring  knowledge  and  mental 
training."  Omaha  Medical  College  t.  Rush, 
22  Nebr.  449,  453,  35  N.  W.  222  [quoting 
Webster  Diet.]. 

"An  assemblage  of  peoples  and  teachers." 
State  V.  Spray,  113  N.  C.  686,  688,  18  S.  E.  700. 

"Any  place  or  means  of  discipline,  improve- 
ment, instruction,  or  training."  In  re  Sand- 
ers, 53  Kan.  191,  197,  36  Pac.  348,  23  L.  R.  A. 
603. 

A  singing  school  kept  and  taught  for  cul- 
ture and  improvement  in  sacred  church  music 
is  a  school  within  a  statute  against  disturb- 
ing any  public,  private,  or  select  school. 
State  V.  Gager,  28  Conn.  232.  But  a  meeting 
of  persons  assembled  for  the  purpose  of  sing- 
ing together  for  their  common  improvement 


in  singing,  without  a  teacher,  is  not  a  school 
within  such  a  statute.    State  v.  Gager,  supra. 

A  private  school  giving  instruction  in  writ- 
ing is  a  school  within  a  statute  against  dis- 
turbing schools.    State  v.  Leighton,  35  Me.  195. 

An  orphan  asylum  whose  inmates  receive 
instruction  as  incidental  to  their  care,  but  in 
which  no  religious  instruction  is  given  during 
school  hours,  is  not  a  school  or  institution  of 
learning  within  the  meaning  of  N,  Y.  Const, 
art.  9,  §  4,  prohibiting  the  use  of  public 
money  for  any  school  or  institution  of  learn- 
ing wholly  or  in  part  under  the  control  of 
any  religious  denomination.  Sargent  r.  Roch- 
ester Bd.  of  Education,  35  Misc.  (N,  Y.)  321, 
71  N.  Y.  Suppl.  954  ^affirmed  in  76  N.  Y. 
App.  Div.  588,  79  N.  Y.  Suppl.  127]. 

School  and  college  are  generally  speaking 
convertible  terms.  State  Bd.  of  Pharmacy  v. 
White,  84  Ky.  626,  2  S.  W.  225,  8  Ky.  L. 
Rep.  678. 

2.  State  V.  Gager,  28  Conn.  232;  In  re 
Sanders,  53  Kan.  191,  36  Pac.  348,  23 
L.  R.  A.  603. 

3.  Roach  r.  St.  Louis  Public  Schools,  77 
Mo.  484  [I'eversing  on  other  grounds  7  Mo. 
App.  567] ;  Le  Couteulx  r.  Buffalo,  33  N.  Y. 
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are  the  schools  which  municipahties  or  districts  are  required  to  maintain,  or 
authorized  to  maintain,  although  not  required  to  do  so  as  a  part  of  the  system  of 
common  education,  and  which  are  open  and  free  to  all  the  children  and  youth  of 
the  municipalities  or  districts  in  which  they  are  situated,  who  are  of  proper  age 
or  quahfications  to  attend  them,*  and  which  derive  their  support  entirely  or  in 
part  from  money  raised  by  a  general  state,  county,  or  district  tax.^ 

C.  Private  School.  A  private  school  is  one  managed  and  supported  by 
individuals.^ 

D.  Elementary  School.  An  elementary  school  is  a  school  or  department 
of  a  school  at  which  elementary  education  is  the  principal  part  of  the  education 
there  given. 

E.  High  School.  A  high  school  may  be  defined  as  a  school  where  the  higher 
branches  of  a  common  school  education  are  taught.^ 


333;  People  V.  Brooklyn  Bd.  of  Education, 
13  Barb.  (N.  Y.)  400.  Compare  Powell  v. 
Board  of  Education,  97  111.  375,  37  Am.  Rep. 
123,  holding  that  a  common  school  is  a  school 
that  begins  with  the  rudimental  elements  of 
an  education,  whatever  else  it  may  embrace, 
as  contradistinguished  from  academies  or  uni- 
versities devoted  exclusively  to  teaching  ad- 
vanced pupils  in  the  classics  and  all  the 
higher  branches  of  study  usually  included  in 
the  curriculum  of  a  college. 

In  Kansas  the  term  "  common  schools,"  as 
used  in  Const,  art.  6,  §  2,  providing  for  their 
establishment,  means  "  free  common  schools." 
Lawrence  Bd.  of  Education  v.  Dick,  70  Kan. 
434,  78  Pac.  812. 

4.  Jenkins  v.  Andover,  103  Mass,  94,  hold- 
ing that  the  term  cannot  be  limited  to  schools 
supported  exclusively  by  municipal  taxation 
or  by  the  public. 

Normal  schools  for  the  training  of  teachers 
are  not  common  schools.  Normal  School-Dist. 
No.  3  V.  Painter,  102  Mo.  464,  14  S.  W.  938, 
10  L.  P.  A.  493  (holding  that  a  municipal 
school  for  the  education  and  training  of  school 
teachers  is  not  included  within  the  words 
"  public  school "  in  a  deed  of  gift  as  such 
words  are  used  in  a  general  and  popular 
sense  and  mean  a  school  which  would  be  open 
to  all  the  inhabitants  of  the  municipality)  ; 
Gordon  v.  Cornes,  47  N.  Y.  608,  616  (where 
it  is  said:  "Normal  schools  differ  mate- 
rially from  the  common  schools.  .  .  .  They 
are  not  intended  for  the  education  of  the 
children  of  the  inhabitants  of  the  districts 
where  they  are  to  be  located,  but  for  the 
training  of  teachers  for  all  the  public  schools. 
They  are  not  open  to  all,  but  only  to  such  as 
may  be  selected  at  times  and  in  a  manner  to 
be  prescribed  by  the  superintendent  of  public 
instruction").  See  also  Collins  v.  Hender- 
son, 11  Bush  (Ky.)  74;  People  v.  Crissey,  45 
Hun  (N.  Y.)  19.  But  see  People  v.  Wicks, 
1  N.  Y.  St.  604. 

An  orphan  asylum  is  not  a  common  school 
within  the  meaning  of  the  constitution  of 
New  York,  and  for  that  reason  no  part  of  the 
money  devoted  to  the  support  of  common 
schools  by  such  constitution  can  be  lawfully 
appropriated  for  the  support  of  such  asy- 
lums. People  V.  Brooklyn  Bd.  of  Education, 
13  Barb.  (N.  Y.)  400;  St.  Patrick's  Orphan 
Asylum  v.  Rochester  Bd.  of  Education,  34 
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How.  Pr.  (N.  Y.)  227.  An  orphan  house 
controlled  by  a  city  open  only  to  poor  orphan 
children  is  not  a  "  free  public  school "  of  the 
state,  and  as  such  entitled  to  participate  in 
the  state  school  fund.  In  re  Malone,  21  8.  C. 
435. 

Incorporated  academies  and  colleges  dis- 
tinguished from  common  schools. — "  These 
[incorporated  academies  and  colleges]  in  a 
certain  broad  and  comprehensive  sense,  are 
public  institutions,  because  they  are  con- 
trolled by  corporations  and  are  usually  open 
to  all  persons  who  are  willing  to  comply  with 
the  terms  of  admission  and  tuition.  But  the 
broad  line  of  distinction  between  these  and 
the  '  public  or  common  schools '  is,  that  the 
latter  are  supported  by  general  taxation,  that 
they  are  open  to  all  free  of  expense,  and  that 
they  are  under  the  immediate  control  and 
superintendence  of  agents  appointed  by  the 
voters  of  each  town  and  city."  Merrick  v. 
Amherst,  12  Allen  (Mass.)  500,  509. 

The  phrase  "  teacher  of  common  schools " 
means  a  teacher  in  the  free  common  schools 
of  the  state.  Milford  v.  Simpson,  11  Ind. 
520. 

5.  Cooke  V.  Logan  County  School-Dist.  No. 
12,  12  Colo.  453,  21  Pac.  496,  719.  See  also 
Richter  v.  Cordes,  100  Mich.  278,  58  N.  W. 
1110. 

A  manual  training  and  polytechnic  school, 

founded  on  private  donation,  accepted  under 
Ohio  Rev.  St.  §§  4095,  4104,  relating  to  trust 
funds  for  such  purposes,  is  not  a  public  school 
in  the  sense  that  common  schools  established 
and  supported  by  the  general  common  school 
system  are  public  schools.  State  v.  Schauss, 
23  Ohio  Cir.  Ct.  283. 

6.  Jenkins  v.  Andover,  103  Mass.  94;  Quig- 
ley  V.  State,  5  Ohio  Cir.  Ct.  638,  3  Ohio  Cir. 
Dec.  310,  holding  that  if  a  certain  number  of 
persons  meet  together  and  agree  that  they 
will  have  a  teacher  and  pay  him  for  his 
services  in  that  school,  and  no  persons  attend 
that  school  but  their  own  children,  it  is  a 
private  school.  See  also  Twiggs  County  Bd. 
of  Education  v.  McRee,  88  Ga.  214,  14  S.  E. 
200. 

7.  Reg.  V.  Cockerton,  (1901)  1  K.  B.  726, 
65  J.  P.  435,  78  L.  J.  K.  B.  441,  84  L.  T. 
Rep.  N.  S.  488,  17  T.  L.  R.  402,  49  Wkly. 
Rep.  433. 

8.  Atty.-Gen.   f.   Butler,   123   Mass.  304; 


SCHOOLS  AND  SCHOOL-DISTRICTS   [35  Cyc.J  813 


F.  Academy.  An  academy  is  commonly  understood  to  mean  a  school  or 
seminary  of  learning,  holding  a  rank  between  a  university  or  college  and  a  common 
school,  in  which  the  arts  and  sciences  in  general  are  taught.'^ 

G.  School-District.  A  school-district  is  a  political  or  civil  subdivision  of 
the  state  formed  for  the  purpose  of  aiding  in  the  exercise  of  that  governmental 
function  which  relates  to  the  education  of  children. 

H.  School  Officer.  The  term  '^officer  of  schools"  as  used  in  a  constitu- 
tional provision  has  been  held  to  mean  a  person  whose  office  pertains  solely  to 
the  management  of  schools. 

I.  School  Laws.  Laws  which  provide  a  system  of  education  and  create 
and  designate  the  officers  by  and  through  whom  the  system  is  to  be  administered 
are  known  as  school  laws.^^ 

J.  School-House.  A  school-house  is  a  house  appropriated  for  the  use  of 
schools  or  for  instruction,  but  usually  applies  to  a  building  for  a  subordinate  school, 
and  not  for  a  college. 

II.  Private  Schools.^* 

A.  Incorporation  and  Organization.  The  legislature  has  full  power  to 
incorporate  a  private  school/^  with  power  to  receive  and  hold,  and  of  course  sue 
for  and  collect,  money  bequeathed  it.^^  And  unless  it  is  otherwise  provided  by 
its  charter  or  by  general  statute  such  an  incorporated  school  may  be  the  grantee 
of  real  property.^^    A  religious  society  which  has  founded  an  educational  institu- 


Whitlock  V.  State,  30  Nebr.  815,  47  N.  W. 
284. 

Preparatory  school  for  university. —  A  high 
school  is  a  school  which  "  is  designed  for 
scholars  who  have  passed  through  the  pri- 
mary grades  and  are  supposed  to  be  able 
to  read,  write,  and  spell  correctly,  and  to  be 
familiar  with  other  branches  which  need  not 
be  noticed.  Many,  if  not  most  of  the  high 
schools  of  this  state,  are  in  fact  preparatory 
schools  for  the  university,  and  the  course  of 
study  determined  with  a  regard  to  that  ob- 
ject." State  V.  Dixon  County  School  Dist. 
No.  1,  31  Nebr.  552,  556,  48  N.  W.  393. 

9.  Academy  of  Fine  Arts  \j.  Philadelphia 
County,  22  Pa.  St.  496. 

Special  grades  of  instruction. —  The  word 
"  academy "  is  applied  to  institutions  which 
are  confined  to  some  special  grades  of  in- 
struction. Com.  V.  Banks,  198  Pa.  St.  397, 
48  Atl.  277. 

10.  Landis  v.  Ashworth,  57  N.  J.  L.  509, 
31  Atl.  1017;  Kellogg  v.  Comanche  County 
School  Dist.  No.  10,  13  Okla.  285,  74  Pac. 
110;  Garfield  County  School  Dist.  No.  17  i;. 
Zediker,  4  Okla.  599,  47  Pac.  482.  See  also 
Farmer  Myles,  106  La.  333,  30  So.  858; 
Westwood  Bd.  of  Education  v.  Sinton,  41 
Ohio  St.  504;  State  v.  Powers,  38  Ohio  St. 
54. 

A  school-district  is  a  corporation  organized 
for  educational  purposes.  Hamilton  t.  San 
Diego  County,  108  Cal.  273,  306,  41  Pac.  305. 

In  Nebraska  a  school-district  is  defined  by 
statute  as  the  territory  under  the  jurisdic- 
tion of  a  Single  school-board.  See  Chicago, 
etc.,  R.  Co.  f.  Cass  County,  51  Nebr.  369,  70 
N.  W.  955. 

11.  State  z.  Gorton,  33  Minn.  345,  23 
N,  W.  529,  construing  Const,  art.  7,  §  8. 

12.  Dubuque  Dist.  Tp.  y.  Dubuque,  7  Iowa 
262. 


13.  Chegaray  v.  Jenkins,  5  N.  Y.  376.  See 
also  Academy  of  Fine  Arts  V.  Philadelphia 
County,  22  Pa.  St.  496. 

The  real  estate  of  a  colored  orphan  asylum 
is  not  included  under  a  statute  exempting 
school-houses  from  taxation.  Colored  Or- 
phans Ben.  Assoc.  v.  New  York,  104  N.  Y. 
581,  12  N.  E.  279. 

14.  Contract  not  to  teach  as  being  a  con- 
tract in  restraint  of  trade  see  Injunctions, 
22  Cyc.  868. 

15.  Frederick  Female  Seminary  i*.  State,  9 
Gill  (Md.)  379  (holding  that  the  legislature 
may  incorporate  a  private  school  with  two 
boards,  one  of  trustees  and  one  of  commis- 
sioners existing  at  the  same  time,  and  a  mem- 
ber of  one  may  at  the  same  time  be  a  mem- 
ber of  the  other)  ;  Neil  v.  Ohio  Agricultural, 
etc.,  College,  31  Ohio  St.  15  (no  particular 
form  of  words  is  necessary)  ;  Nashville  V. 
Ward,  16  Lea  (Tenn.)  27  (holding  that  a 
private  school  cannot  be  chartered  without 
mentioning  or  providing  for  any  person  or 
persons  to  perform  the  duties  and  exercise 
the  rights  conferred)  ;  Atty.-Gen.  v.  Albion 
Academy,  etc.,  52  Wis.  469,  9  N.  W.  391 
(holding  that  such  a  corporation  is  a  private 
stock  corporation  and  not  an  eleemosynary 
or  public  corporation). 

Charters  of  particular  institutions  see 
Frederick  Female  Seminary  r.  State.  9  Gill 
(Md.)  379;  Waller  v.  Everett,  52  Mo.  57; 
Brown  v.  Chesterville  Academy  Soc,  3  Rich. 
Eq.  (S.  C.)  362;  Orleans  County  Grammar 
School  f.  Parker,  25  Vt.  696. 

16.  White  Schoolhouse  r.  Post,  31  Conn. 
240;  Auburn  Tlicological  Seminary  t\  Cole, 
18  Barb.  (N.  Y.)  360;  Kellv  r.'  Love,  20 
Graft.  (Va.)  124. 

17.  Santa  Clara  Female  Academv  r.  Sulli- 
van, 116  111.  375,  6  N.  E.  183,  56 "Am.  Rep. 
776;  Kelly  i".  Love,  20  Gratt.  (Va.)  124. 
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tioh  is  divested  of  all  title  in  the  property,  and  of  the  power  of  management,  by 
the  incorporation  of  a  board  of  trustees  uiider  a  charter  which  confers  on  them 
the  power  to  hold  the  property  and  to  manage  the  school  in  all  of  its  affairs.^^  A 
minority  of  the  persons  in  whom  a  trust  of  a  school-house  and  school  is  vested  by 
deed  cannot  by  associating  and  procuring  a  charter  acquire  a  right  to  manage 
the  property  against  the  will  of  the  majority  of  the  persons  interested.^^ 

B.  Public  Aid  and  Taxation.  Where  there  are  inhibitory  constitutional 
provisions,^®  private  educational  institutions  cannot  become  the  beneficiaries  of 
public  funds  or  property ;  but  in  the  absence  of  such  provisions  a  grant  of  state 
lands  to  such  an  institution  is  valid. The  legislature  cannot  authorize  the  levy 
of  taxes  for  the  benefit  of  private  schools. Under  the  constitutional  provisions 
in  force  in  some  jurisdictions,  property  held  and  used  for  purposes  purely  educa- 
tional may  be  exempted  from  taxation  by  the  legislature,  although  held  and  used 
by  private  persons.^* 

C.  Visitation,25  Supervision,  and  Control.  A  court  of  chancery  has  no 
power  of  visitation  over  an  incorporated  academy,  but  it  has  power  to  cause 
unauthorized  contracts  by  its  trustees  to  be  canceled. And  the  trustees  of  a 
private  academy  which  has  made  an  agreement  with  a  village  board  of  education 
as  to  the  salary  of  the  principal  and  the  admission  of  pupils  may  be  restrained 
from  violating  their  contract. The  attorney-general  cannot  bring  an  action  to 
determine  who  are  entitled  to  vote  at  corporate  meetings  of  an  incorporated 
private  school;  but  the  legislature  may  authorize  the  attorney-general  to  insti- 
tute proceedings  against  the  commissioners  of  an  educational  institution  to  inquire 
whether  its  charter  and  franchise  should  be  annulled  by  reason  of  abuse  thereof.^^ 
A  private  incorporated  school  receiving  state  aid  is  within  the  purview  of  a  statute 
prohibiting  officers  and  members  of  boards  of  institutions  receiving  state  aid  from 
selling  supplies  to  such  institutions.^® 

D.  Contracts,  Conveyances,  Property,  and  Liabilities  —  l.  In  General. 
An  educational  institution  chartered  as  a  corporation,  with  power  to  sue  and  be 


18.  Union  Baptist  Assoc.  v.  Hunn,  7  Tex. 
Civ.  App.  249,  26  S.  W.  755. 

19.  Com.  V.  Jarret,  7  Serg.  &  R.  (Pa.)  460. 

20.  See  the  constitutions  of  the  several 
states. 

21.  Brooke  Academy  v.  George,  14  W.  Va. 
411,  35  Am.  Rep.  760.  Compare  Sargent  v. 
Rochester  Bd.  of  Education,  35  Misc.  (N.  Y.) 
321,  71  N.  Y.  Suppl.  954  [affirmed  in  76 
N.  Y.  App.  Div.  588,  79  N.  Y.  Suppl.  127]. 

22.  Kiefer  v.  German  American  Seminary, 
46  Mich.  636,  10  N.  W.  50,  holding  that  the 
proceeds  of  land  granted  exclusively  for  the 
erection  of  buildings  may  be  appropriated  to 
its  general  needs,  when  all  the  buildings 
needed  have  been  otherwise  secured.  See  also 
Ipswich  Grammar  School  v.  Andrews,  8  Mete. 
(Mass.)  584;  Orleans  County  Grammar 
School  V.  Parker,  25  Vt.  696. 

23.  People  v.  McAdams,  82  111.  356;  Jen- 
kins V.  Andover,  103  Mass.  94  (holding  that 
a  legislative  enactment  authorizing  a  town 
tax  for  the  support  of  a  free  school  founded 
by  private  benevolence,  but  under  the  con- 
trol of  trustees,  some  of  whom  are  not  elected 
by  the  people,  is  repugnant  to  the  constitu- 
tion, providing  that  all  money  raised  by  taxa- 
tion or  appropriated  for  the  support  of  com- 
mon schools  shall  be  applied  to  no  other 
schools  than  those  conducted  under  the  super- 
intendence of  the  authorities  of  the  town  or 
city  in  which  the  money  is  to  be  expended)  ; 
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Curtis  V.  Whipple,  24  Wis.  350,  1  Am.  Rep. 
187  (holding  that  incidental  benefits  result- 
ing to  the  people  of  a  town  from  the  location 
of  a  private  institution  are  no  grounds  for 
the  exercise  of  the  taxing  power  in  aid 
thereof) . 

Test  of  public  use. —  In  the  case  of  a  tax 
for  building  a  school-house  to  be  leased  to  an 
academy  corporation  for  school  purposes,  the 
test  of  the  public  use  is  not  a  right  of  en 
joying  the  property  wholly  at  the  public  ex 
pense,  but  a  common  and  equal  right,  free 
from  unreasonable  discrimination.  Holt  V. 
Antrim,  64  N.  H.  284,  9  Atl.  389. 

24.  See  the  constitutions  of  the  several 
states.  And  see  Nashville  V.  Ward,  16  Lea 
(Tenn.)  27;  Taxation. 

25.  Visitation  of  certain  Massachusetts  in- 
stitutions see  Smyth  v.  Phillips  Academy, 
154  Mass.  551,  28  N.  E.  683;  Murdock  v. 
Phillips  Academy,  12  Pick.  244;  In  re  Mur- 
dock, 7  Pick.  303. 

26.  Auburn  Academy  v.  Strong,  Hopk. 
(N.  Y.)  278. 

27.  Washington  Academy  v.  Cruikshank, 
43  Misc.  (N.  Y.)  197,  88  N.  Y.  Suppl.  330. 

28.  Atty.-Gen.  v.  Albion  Academy,  etc.,  52 
Wis.  469,  9  N.  W.  391. 

29.  Frederick  Female  Seminary  v.  State,  9 
Gill  (Md.)  379. 

30.  East  Stroudsburg  State  Normal  School 
V.  Yetter,  33  Pa.  Super.  Ct.  557. 
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sued,  is  liable  for  its  breach  of  contract  in  the  same  manner  as  an  individual. 
A  taxpayer  in  a  school-district  cannot  maintain  a  bill  for  an  injunction  against 
the  violation,  by  an  academy,  of  a  contract  with  such  district  in  a  matter  not 
affecting  his  interest. A  contract,  entered  into  by  a  municipality  with  a  private 
school,  for  the  instruction  of  certain  pupils  for  a  certain  period,  which  provides 
for  the  appointment  of  one  pupil  annually  by  each  member  of  the  municipal 
council  and  requires  certain  municipal  officials  to  inspect  the  condition  and  manner 
in  which  the  school  is  fulfilling  its  contract  and  if  satisfactory  to  pay  it  a  certain 
sum  does  not  impair  the  right  of  the  school  to  refuse  to  admit  colored  pupils. 
Although  the  majority  of  the  trustees  of  a  school  are  among  those  whom  the  trustees 
permit  to  erect  a  boarding-house  on  the  school  property,  with  an  agreement  that 
the  house  shall  remain  the  property  of  the  builders,  there  is  no  abuse  of  trust, 
rendering  void  the  agreement  as  to  its  remaining  the  builders'  property,  such 
house  being  essential  to  the  successful  conduct  of  the  school,  and  being  built  for 
that  reason,  and  not  to  enable  them  to  make  a  profit  out  of  their  trust.^*  The 
trustees  of  an  incorporated  school  may  transfer  the  school  lands  to  another  body 
corporate,  on  condition  that  the  body  to  whom  it  is  transferred  perform  the  trusts 
without  the  intervention  of  a  court. And  the  trustees  of  a  school  in  whom  is 
vested  the  title  to  its  property  may  convey  the  same  after  it  has  ceased  to  be  used 
for  school  purposes,  although  they  have  tendered  their  resignation  to  take  effect 
upon  the  happening  of  a  certain  event  which  did  not  occur.^^  But  the  trustees 
of  an  educational  institution  cannot  sell  or  dispose  of  its  property  in  such  a  way 
or  to  such  persons  as  to  conflict  with  the  terms  of  the  trust  under  which  they  derive 
their  power.^^  Where  the  trustees  or  directors,  or  a  majority  thereof,  are  author- 
ized to  sell  lands  belonging  to  a  seminary,  a  power  of  attorney  executed  by  the 
president,  authorizing  one  to  execute  deeds  is  insufficient  to  show  the  authority  of 
the  attorney  in  fact  to  convey  the  lands.^^  Where  lands  which  were  conveyed  to 
an  educational  corporation,  to  be  held  by  it  so  long  as  they  should  be  used  for 
educational  purposes,  are  sold  by  the  corporation,  and  other  lands  are  purchased 
with  the  funds  and  conveyed  to  the  corporation  absolutely,  the  latter  lands  are 
not  subject  to  the  restriction.^^  A  legislative  act  authorizing  the  building  of  an 
academy  on  a  lot,  belonging  not  to  the  state  but  to  a  county  and  subject  to  the 
paramount  trust  of  the  county  for  public  buildings,  is  only  a  mere  license  or  con- 
tract for  quiet  enjoyment  during  the  pleasure  of  the  county;  and  the  tenancy  of 
the  academy  under  it  is  only  a  tenancy  at  will.^^ 


31.  Hall-Moody  Inst.  v.  Copass,  108  Tenn. 
582,  69  S.  W.  327.  See  also  Moss  v.  Harpeth 
Academy,  7  Heisk.  (Tenn.)  283.  Compare 
Clayton  v.  Newton  Academy,  95  N.  C.  298. 

32.  Page  v.  Haverhill  Academy,  63  N.  H. 
216. 

33.  State  v.  Maryland  Inst.,  etc.,  87  Md. 
643,  41  Atl.  126. 

34.  Decell  v.  McKee,  83  Miss.  423,  35  So. 
940. 

35.  Eac  p.  Greenville  Academies,  7  Rich. 
Eq.  (S.  C.)  471. 

36.  Union  Baptist  Assoc.  v.  Hunn,  7  Tex. 
Civ.  App.  249,  26  S.  W.  755. 

37.  Busby  v.  Mitchell,  23  S.  C.  472  (hold- 
ing that  where  land  is  conveyed  in  trust 
for  the  erection  of  a  church  and  academy  for 
the  benefit  of  a  certain  religious  denomina- 
tion, the  church  council  cannot  convey  any 
portion  of  it  to  others  than  persons  of  the 
same  denomination  for  an  academy)  ;  Stevens 
V.  Willard,  43  Vt.  692  (holding  that  the 
trustees  of  an  educational  institution  located 
at  a  certain  place  have  no  authority  to  sell 
the  property  of  such  institution  conveyed  to 


it  for  the  use  and  benefit  of  said  institution 
established  by  law  at  such  place  as  aforesaid, 
"and  in  promotion  of  the  objects  of  its  estab- 
lishment" and  transfer  the  same  or  the  pro- 
ceeds to  a  similar  institution  located  else- 
where). Compare  Amherst  Academy  v.  Cowls, 
6  Pick.  (Mass.)  427,  17  Am.  Dec.  387,  holding 
that  the  trustees  of  an  academy  incorporated 
to  promote  religion,  and  for  the  instruction 
of  youth  in  the  learned  languages  may  take 
notes  to  constitute  a  fund  to  found  an  insti- 
tution for  the  education  of  indigent  young 
men,  with  a  sole  view  to  the  ministry,  to  be 
incorporated  with  the  academy;  and  such 
trustees  may  make  a  valid  transfer  of  such 
notes  to  a  college  incorporated  distinct  from 
the  academy,  but  which,  hy  its  charter,  is 
authorized  to  receive,  and  required  to  apply, 
such  fund  according  to  the  will  of  the  donors. 

38.  New  Glasgow  Planing  Mill  Co.  r. 
Shaw,  99  S.  W.  661,  30  Ky.  L.  Rep.  807. 

39.  Moss  r.  Harpeth  Academy,  7  Heisk. 
(Tenn.)  283. 

40.  Kittaning  Academy  r.  BroAATi,  41  Pa. 
St.  269. 
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2.  Contracts  For  Instruction.  One  who  undertakes  to  furnish  school-room 
accommodations  imphedly  contracts  that  those  furnished  will  be  reasonably  suit- 
able.*^ And  one  who  is  employed  to  render  services  as  a  teacher  undertakes, 
in  the  absence  of  a  special  contract,  to  exercise  reasonable  skill  and  judgment, 
and  ordinary  care  and  diligence  in  rendering  such  services ;  but  one  who  con- 
tracts to  give  instruction  in  specified  studies  does  not  warrant  that  he  will  pursue 
the  best  methods  of  study .^^  The  measure  of  damages  for  breach  of  a  contract 
by  which  one  was  to  be  given  a  reduced  rate  of  tuition  in  a  school  is  the  difference 
between  the  contract  charge  and  the  regular  tuition.** 

E.  Tuition  and  Other  School  Charges.*^  No  action  lies  on  an  agreement 
promising  to  pay  for  tuition  for  a  specified  time,  if  during  the  whole  of  that  time 
the  promisor  was  prevented  by  illness  from  attending  and  receiving  the  tuition.*^ 
And  of  course  tuition  or  board  cannot  be  recovered  where  the  instruction  or  board 
contracted  for  has  not  been  furnished,*^  unless  the  failure  to  furnish  has  been 
caused  by  the  act  of  the  pupil.*^  But  it  seems  that  a  school  principal  has  the 
right  to  punish  a  pupil  for  unbecoming  conduct  by  suspension  or  expulsion,  if 
necessary,  and  in  such  case  is  entitled  to  the  agreed  school  charges.*^  School 
rules  and  provisions  contained  in  a  school  catalogue,  advertisement,  or  application 
blank  become  part  of  the  contract  for  tuition  and  other  school  charges,  where 
notice  thereof  has  been  given  to  parents  or  guardians,  or  their  attention  called 
thereto. A  contract  for  a  complete  course  of  instruction  or  for  a  specified  period 
of  time  is  entire,  and  the  school  proprietor  is  entitled  to  recover  the  whole  sum 
agreed  upon  or  nothing.^^  A  school  furnishing  instruction  under  contract  with 
the  parents  of  the  pupils  can  recover  tuition  from  the  parents  and  not  from  the 
children ;  and  where  instruction  is  furnished  under  an  agreement  that  the 
school  shall  look  to  a  school-district  for  compensation,  the  school  cannot  maintain 
an  action  against  the  parents,  and  at  common  law  neither  the  school  nor  the 
parents  can  maintain  an  action  against  the  school-district  for  the  tuition. In  an 
action  for  tuition  and  board,  where  the  failure  to  furnish  proper  instruction  and 
board  is  set  up,  evidence  cannot  be  introduced  as  to  the  mode  of  conducting  the 
school  generally  or  as  to  the  schoolmaster's  conduct  with  respect  to  other  particular 
boys;^*  and  it  has  been  decided  that  in  such  an  action  evidence  of  a  collateral 
breach  of  agreement  on  the  part  of  the  schoolmaster  cannot  be  given  in  evidence 
in  order  to  reduce  the  amount  claimed,  such  a  breach  being  the  subject  of  a  cross 


41.  Barngrover  'c.  Maack,  46  Mo.  App.  407. 

42.  Barngrover  f ,  Maack,  46  Mo.  App.  407. 

43.  Barngrover  t* .  Maack,  46,  Mo.  App.  407. 

44.  Neale  f.  Smith,  61  Ark.  564,  33  S.  W. 
lO'oS. 

45.  Liability  when  pupil  removed  without 
notice  see  Collins  i-.  Price,  5  Bing.  132,  6 
L.  J.  C.  P.  0.  S.  244,  2  M.  &  P.  233,  30  Rev. 
Rep.  542,  15  E.  C.  L.  507;  Eardley  v.  Price, 
2  B.  &  P.  N.  R.  333,  9  Rev.  Rep.  654;  Simeon 
V.  Watson,  46  L.  J.  C.  P.  679. 

Liability  of  town  for  tuition  under  New 
Hampshire  statute  see  New  Hampton  Inst.  v. 
Northwood  School  Dist.,  74  N.  H.  412,  68  Atl. 
538;  Sanborn  Seminary  v.  Newton,  73  N.  H. 
109,  59  Atl.  614;  Union  School  Dist.  v.  Dis- 
trict No.  20,  71  N.  H.  269,  52  Atl.  850. 

46.  Stewart  f.  Loring,  5  Allen  (Mass.)  306, 
81  Am.  Dec.  747. 

47.  Kabus  v.  Seftner,  34  Misc.  (N.  Y.)  538, 
69  N.  Y.  Suppl.  983. 

48.  Kabus  Seftner,  34  Misc.  (N.  Y.)  538, 
69  N.  Y.  Suppl.  983. 

49.  Kabus  f.  Seftner,  34  Misc.  (N.  Y.)  538, 
69  N.  Y.  Suppl.  083,  Compare  Starr  v.  Lift- 
child,  40  Barb.  (N.  Y.)  541. 
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50.  Hartridge  School  v.  Riordan,  112  N.  Y. 
Suppl.  1089;  Horner  School  v.  Wescott,  124 
N.  C.  518,  32  S.  E.  885  (holding  that  where, 
according  to  a  school  catalogue,  which  was 
seen  by  the  parent,  tuition  and  board  were 
payable  in  instalments  in  advance,  and  no 
money  thus  paid  was  to  be  returned  in  event 
of  dismissal  for  bad  conduct,  and  by  special 
indulgence,  payment  in  advance  was  not  in- 
sisted upon  from  a  pupil,  who  was  dismissed 
for  bad  behavior,  the  school  was  entitled  to 
recover  the  instalment  which  ought  to  have 
been  paid  in  advance)  ;  Horner  f.  Baker,  74 
N.  C.  65;  Bingham  v.  Richardson,  60  N.  C. 
215 ;  Price  v.  Wilkins,  58  L.  T.  Rep.  N.  S.  680. 

51.  Starr  v.  Liftchild,  40  Barb.  (N.  Y.) 
541;  Kabus  v.  Seftner,  34  Misc.  (N.  Y.)  538, 
69  N.  Y.  Suppl.  983. 

52.  New  Hampton  Inst.  V).  Northwood 
School  Dist.,  74  N.  H.  412,  68  Atl.  538  Iciting 
Sanborn  Seminary  t.  Newton,  73  N.  H.  109, 
59  Atl.  614]. 

53.  New  Hampton  Inst.  'D.  Northwood 
School  Dist,  74  N.  H.  412,  68  Atl.  538. 

54.  Clements  May,  7  C.  &  P.  678,  32 
E.  C.  L.  818. 
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action  and  not  of  set-off. A  schoolmaster  has  no  right  to  charge  for  wearing 
apparel  which  he  has  caused  to  be  supplied  to  a  scholar  without  the  sanction, 
express  or  implied,  of  the  parent  or  guardian  of  such  scholar. 

F.  Teachers  and  Other  Instructors."  Trustees  empowered  by  statute 
to  appoint  and  remove  teachers  at  pleasure  have  no  power  to  make  a  contract 
with  a  teacher  limiting  their  right  to  remove  him  at  pleasure. A  requirement 
by  the  head  of  a  business  school,  attended  by  minors,  that  teachers  therein  shall 
not  frequent  places  where  intoxicating  liquors  are  sold  in  the  vicinity  of  the  school 
is,  as  a  matter  of  law,  a  reasonable  regulation. A  female  teacher  in  a  private 
academy  cannot  rightfully  be  discharged  for  failure  to  obey  regulations  of  the 
board  of  trustees  as  to  the  evenings  on  which  and  the  hours  at  which  she  shall 
receive  men  callers,  so  long  as  her  actions  in  that  respect  are  chaste  and  ladylike, 
and  not  incompatible  with  her  duties  as  a  teacher;  but  she  may  be  dismissed 
if  she  goes  with  young  men  to  such  questionable  places  as  to  cause  her  reputation 
as  a  lady  to  be  called  into  question.®^ 

G.  Discipline.  The  conduct  of  a  pupil  at  a  boarding-school,  in  continually 
playing  truant,  and  in  finally  leaving  for  his  home,  is  ground  for  expulsion,  where 
the  pupil's  parent  has  refused  to  permit  the  teacher  to  whip  him  for  misconduct 
and  has  taken  no  steps  himself  to  correct  him.^^  Where  a  child  is  sent  to  school, 
under  an  agreement  to  be  bound  by  the  conditions  of  the  school  catalogue,  which 
provides  that  scholars  shall  not  be  absent  from  school  except  at  regular  recesses, 
the  proprietor  of  the  school  is  not  bound  to  allow  the  child  to  remain  in  the  school, 
unless  with  the  understanding  that  he  shall  not  be  absent  during  term-time  without 
the  consent  of  the  officers  thereof. 


III.  Public  schools. 

A.  Establishment  and  Regulation — l.  In  General.  The  power  of  the 
states  to  establish  and  maintain  systems  of  common  schools,  to  raise  money  for 
that  purpose  by  taxation,  and  to  govern,  control,  and  regulate  such  schools  when 
established  is  one  of  the  powers  not  delegated  to  the  United  States  by  the  constitu- 
tion, nor  prohibited  by  it  to  the  states,  and  is  reserved  to  the  states  respectively 
or  to  the  people.^*  Providing  for  public  education' and  establishing  and  regulat- 
ing public  schools  are  matters  which  rest  primarily  with  the  legislative  department/^ 


55.  Hennequin  v.  O'Dowd,  21  L.  T.  Rep. 
N.  S.  802. 

56.  Clements  f.  Williams,  8  C.  &  P.  58, 
34  E.  C.  L.  608. 

57.  Selection  and  appointment  of  teacher 
under  contract  between  school-district  and 
academy  see  Page  x,.  Haverhill  Academy,  63 
N.  H.  216. 

Liability  for  salary  of  teacher  employed 
by  private  school  and  high  school  see  Dickey 
V.  Putnam  Free  School,  197  Mass.  468,  84 
N.  E.  140. 

Right  of  trustees  to  increase  salary  of 
teacher  see  Hildreth  v.  Pinkerton  Academy, 
29  N.  H.  227. 

Removal  of  professors  in  certain  Massa- 
chusetts institutions  see  Smyth  v.  Phillips 
Academy,  154  Mass.  551,  28  N.  E.  683;  Mur- 
dock  v.  Phillips  Academy,  12  Pick.  244  (hold- 
ing that  a  professor  removable  for  neglect  of 
duty  or  other  sufficient  cause  cannot  be  re- 
moved upon  grounds  of  mere  expediency  or 
convenience,  nor  unless  he  has  forfeited  his 
office  for  one  of  the  causes  mentioned  in  the 
charter  of  the  institution);  In  re  Murdock, 
7  Pick.  303  (holding  that  a  professor  at  a 
seminary  cannot  be  tried  and  removed  by  the 
[52] 


visitors  for  misconduct  without  having  the 
offense  with  which  he  is  charged  "  fully  and 
plainly,  substantially  and  formally  described 
to  him  "  and  that  in  proceedings  for  the  re- 
moval of  a  professor  the  court  has  no  au- 
thority on  appeal  from  the  sentence  of  re- 
moval to  examine  the  evidence,  by  way  of  a 
rehearing,  but  must  determine  the  question 
upon  the  record  of  the  visitors). 

58.  Auburn  Academy  v.  Strong,  Hopk. 
(N.  Y.)  278. 

59.  Koons  v.  Langum,  93  Minn.  332,  101 
N.  W.  490. 

60.  Hall-Moody  Inst.  v.  Copass,  108  Tenn. 
582,  69  S.  W.  327. 

61.  Hall-Moodv  Inst.  v.  Copass,  108  Tenn. 
582,  69  S.  W.  327. 

62.  Fessman  v.  Seeley,  (Tex.  Civ.  App. 
1895)  30  S.  W.  268. 

63.  Curry  r.  Lasell  Seminary  Co.,  168 
Mass.  7,  46  N.  E.  110. 

64.  Marshall  r.  Donovan,  10  Rush  (Ky.) 
681. 

65.  Stone  r.  Fritts,  169  Ind.  361,  82  N.  E. 
792,  15  L.  R.  A.  N.  S.  1147;  Rutgers  Col- 
lege r.  Morgan,  70  N.  J.  L.  460,  57  Atl.  250. 
See  also  Fuller  i.  Heath,  89  111.  296:  Speight 
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subject  only  to  constitutional  restrictions.®^  A  state  legislature  may  enact  special 
laws  for  the  establishment  and  regulation  of  municipal  public  schools/'  and  may 


V.  People,  87  111.  595;  Willis  v.  Owen,  43 
Tex.  41;  Lowrance  v.  Schwab,  46  Tex.  Civ. 
App.  67,  101  S.  W.  840. 

General  laws  passed  by  the  legislature  in 

regard  to  the  common  schools,  and  prescrib- 
ing the  duties  of  boards  of  education  in  coun- 
ties and  cities,  are  paramount,  and  control 
conflicting  provisions  of  city  charters;  but 
such  charters  may  contain  additional  pro- 
visions or  provide  for  matters  not  enumer- 
ated in  the  general  law,  so  long  as  such  pro- 
visions are  not  in  conflict  with  the  general 
law.  McKenzie  v.  San  Francisco  Bd.  of  Edu- 
cation, 1  Cal.  App.  406,  82  Pac.  392. 

Special  legislation  which  does  not  come  in 
aid  of  the  general  system,  or  on  relief  of 
hardships  growing  out  of  its  provisions,  or 
of  the  default  of  the  officers  by  whom  it 
is  administered,  and  especially  such  as  in- 
terferes with  these  officers  in  the  discharge 
of  their  duties,  or  takes  from  them  the 
right  to  control  the  funds  set  apart  to  the 
counties  or  districts  for  which  they  are  act- 
ing, is  calculated  to  destroy  the  system  of 
common  schools  which  the  constitution  de- 
clares shall  be  maintained,  Halbert  v. 
Sparks,  9  Bush  (Ky.)  259. 

Statutory  provisions  concerning  school  es- 
tablishment and  regulation  see  the  statutes 
of  the  several  states.  And  see  Courtner  f. 
Etheredge,  149  Ala.  78,  43  So.  368;  Barber 
'C.  Alexander,  120  Ga.  30,  47  S.  E.  580;  State 
i;.  Black,  166  Ind.  138,  76  N.  E.  882;  Weir  f. 
State,  161  Ind.  435,  68  N.  E.  1023;  State  y. 
Elk  County,  61  Kan.  90,  58  Pac.  959  (hold- 
ing that  a  statute  arbitrarily  establishing  a 
high  school  and  requiring  its  maintenance  by 
the  people  of  a  county  is  not  unconstitutional 
as  interfering  with  the  right  of  local  self- 
government)  ;  Thomas  v.  Frederick  County 
School,  7  Gill  &  J.  (Md.)  369;  Com.  v.  Ded- 
ham,  16  Mass.  141 ;  Bartlett  V.  State,  73  Ohio 
St.  54,  75  N.  E.  939;  Cincinnati  School  Dist. 
v.  Oakley  Special  School  Dist.  No.  11,  27 
Ohio  Cir.  Ct.  824;  Oklahoma  Bd.  of  Educa- 
tion V.  Territory,  12  Okla.  286,  70  Pac. 
792. 

66.  Rutgers  College  v.  Morgan,  70  N.  J.  L. 
460,  57  Atl.  250. 

Constitutional  provisions  concerning  school 
establishment  and  regulation  see  the  consti- 
tutions of  the  different  states.  And  see  San 
Francisco  Bd.  of  Education  x>.  Hyatt,  152  Cal. 
515,  93  Pac.  117  (holding  that  under  Const, 
art.  9,  §  6,  an  evening  high  school  may  be  con- 
ducted as  a  part  of  the  public  school  system)  ; 
Quick  V.  Springfield  Tp.,  7  Ind.  636 ;  Clayton 
County  High  School  v.  Clayton  County,  9 
Iowa  175;  Dubuque  Dist.  Tp.  v.  Dubuque,  7 
Iowa  262;  Newman  v.  Thompson,  4  S.  W. 
341,  9  Ky.  L.  Rep.  199;  Fiske  v.  Huntington, 
179  Mass.  571,  61  N.  E.  260  ;  Curryer  t;.  Mer- 
rill, 25  Minn.  1,  33  Am.  Rep.  450;  Com.  v. 
Hartman,  17  Pa.  St.  118;  Willis  v.  Owen,  43 
Tex.  41  (holding  that  the  basis  of  the  school 
system  contemplated  in  the  constitution  of 
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Texas  is  the  school-district,  and  the  local 
board  of  directors  and  the  superintendent  of 
public  instruction  are  intended  to  be  the  lead- 
ing and  essential  factors  of  such  system)  ; 
Merrill  v.  Spencer,  14  Utah  273,  46  Pac. 
1096;  Bedford  County  v.  Bedford  High 
School,  92  Va.  292,  23  S.  E.  299. 

Requirement  of  uniformity  see  Barber  v. 
Alexander,  120  Ga.  30,  47  S.  E.  580;  Law- 
rence Bd.  of  Education  'G.  Dick,  70  Kan.  434, 
78  Pac.  812;  Koester  X).  Atchison  County,  44 
Kan.  141,  24  Pac.  65  (holding  that  an  act 
providing  for  county  high  schools  is  consti- 
tutional) ;  Smith  v.  Simmons,  129  Ky.  93, 
110  S.  W.  336,  33  Ky.  L.  Rep.  503;  State 
Female  Normal  School  v.  Auditors,  79  Va. 
233;  Holmes,  etc.,  Furniture  Co.  v.  Hedges, 
13  Wash,  696,  43  Pac.  944. 

67.  See  the  following  cases: 

California. —  Chico  High  School  Bd.  v. 
Butte  County,  118  Cal.  115,  50  Pac.  275; 
Bancroft  V.  Randall,  4  Cal.  App.  306,  87  Pac. 
805. 

Illinois.— Brenam  v.  People,  176  111.  620,  52 
N.  E.  353. 

Kansas. —  Lawrence  Bd.  of  Education  v. 
Dick,  70  Kan.  434,  78  Pac.  812,  holding  that 
the  high  school  grade  of  a  city  system  of 
schools  is  a  part  of  the  common  school  sys- 
tem. 

Kentucky. —  Hickman  College  v.  Colored 
Common  School  Dist.  A,  111  Ky.  944,  65 
S.  W.  20,  23  Ky.  L.  Rep.  1271  (holding  that 
special  acts  concerning  school-districts  in 
towns  and  cities  were  repealed  by  the  gen- 
eral law  relating  to  common  schools,  to  the 
extent  that  they  were  inconsistent  with  the 
general  law)  ;  Chambers  v.  Adair,  110  Ky. 
942,  62  S.  W.  1128,  23  Ky.  L.  Rep.  373; 
Hawesville  Bd.  of  Education  v.  Louisville, 
etc.,  R.  Co.,  110  Ky.  932,  62  S.  W.  1125,  23 
Ky.  L.  Rep.  76;  Louisville  School  Bd.  i).  Louis- 
ville, 103  Ky.  421,  45  S.  W.  1047,  20  Ky.  L. 
Rep.  142;  Roberts  V.  Clay  City,  102  Ky.  88, 

42  S.  W.  909,  79  Ky.  L.  Rep.  1046 ;  Taylor  V. 
Russell,  78  S.  W.  411,  25  Ky.  L.  Rep.  1652; 
Louisville,  etc.,  R.  Co.  v.  Elizabethtown  Dist. 
Public  School,  64  S.  W.  974,  23  Ky.  L.  Rep. 
1169. 

Neiv  Mexico. —  Albuquerque  Water  Supply 
Co.  V.  Albuquerque,  9  N.  M.  441,  54  Pac. 
969. 

New  York. —  Matter  of  Harris,  58  Misc. 
297,  109  N.  Y.  Suppl.  983. 

North  Carolina. —  Lowery  v.  Graded  School 
Trustees,  140  N.  C.  33,  52  S.  E.  267. 

Ohio. —  State  v.  Toledo  Bd.  of  Elections,  16 
Ohio  Cir.  Ct.  1,  8  Ohio  Cir.  Dec.  215. 

South  Dakota. —  State  v.  Power,  5  S.  D. 
627,  59  N.  W.  1090. 

Tennessee. —  Malone  v.  Williams,  118  Tenn. 
390,  103  S.  W.  798,  121  Am.  St.  Rep. 
1002. 

Texas. —  El  Paso  v.  Ruckman,  92  Tex.  86, 
46  S.  W.  25;  State  v.  Callaghan,  91  Tex.  313, 

43  S.  W.  12;  School  Trustees  v.  Sherman, 
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provide  for  normal  schools/^  and  power  to  establish  public  schools  may  be  dele- 
gated by  the  legislature  to  boards  of  education  or  such  like  bodies. A  town 
having  provided  on  the  mainland  sufficient  school  facihties  for  all  children  entitled 
to  attend  the  public  schools  is  not  bound  to  build  a  school-house  on  an  island  off 
the  coast,  to  accommodate  a  few  children  there,  especially  where  it  does  not  appear 
that  the  town  would  have  a  right  to  build  such  a  school-house  without  authority 
from  the  commonwealth.'^^ 

2,  Regulation  and  Management  by  School-boards,  Etc.  It  is  customary  to 
vest  boards  of  education  and  other  such  bodies  with  large  powers  in  all  matters 
as  to  school  management.  What  rules  and  regulations  may  best  promote  the 
mterest  of  the  schools,  and  what  branches  shall  be  taught,  other  than  those 
expressly  prescribed  by  statute,  are  left  usually  to  their  determination.'^^  With 
the  discretionary  powers  of  such  officers,  the  courts  will  not  interfere,'^  unless 
there  has  been  such  an  abuse  of  discretion  as  works  palpable  injustice  or  injury.'^* 

3.  Separate  White  and  Colored  Schools.  The  legislature  may  expressly 
authorize  the  establishment  of  separate  schools  for  white  and  colored  children.'^* 


91  Tex.  188,  42  S.  W.  546,  44  S.  W.  615; 
Conklin  v.  EI  Paso,  (Civ.  App.  1897)  44 
S.  W.  879. 

^7^a/i.— Merrill  v.  Spencer,  14  Utah  273,  46 
Pae.  1096. 

Washington. —  Holmes,  etc.,  Furniture  Co. 
V.  Hedges,  13  Wash.  696,  43  Pac.  944. 

Wisconsin. —  State  v.  Enos,  97  Wis.  164,  72 
N.  W.  222. 

See  43  Cent.  Dig.  tit.  "  Schools  and  Scliool 
Districts,"  §  14. 

68.  See  the  following  cases: 

Florida. —  State  v.  Bryan,  50  Fla.  293,  39 
So.  929,  the  state  constitution  expressly  pro- 
vides for  normal  schools. 

Kentucky. —  Marsel  v.  Hager,  101  S.  W. 
882,  31  Ky.  L.  Rep.  79,  holding  that  an  ap- 
propriation for  a  normal  school  is  valid,  al- 
though not  submitted  to  a  vote  of  the  people. 

ISleio  York. —  Gordon  v.  Comes,  47  N.  Y. 
608. 

Virginia. —  State  Female  Normal  School  v. 
Auditors,  79  Va.  233. 

United  States. —  Briggs  v.  Johnson,  4  Fed. 
Cas.  No.  1,872,  4  Dill.  148. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  13. 

69.  Clayton  County  High  School  v.  Clayton 
County,  9  Iowa  175;  District  Tp.  v.  Dubuque, 
7  Iowa  262;  Topeka  Bd.  of  Education  v. 
Welch,  51  Kan.  792,  33  Pac.  654,  holding  that 
such  boards  may  establish  and  maintain  vari- 
ous grades  or  departments  in  city  public 
schools,  including  a  high  school  grade. 

70.  Newcomb  v.  Rockport,  183  Mass.  74, 
66  N.  E.  587.  See  also  Davis  v.  Chilmark, 
199  Mass.  112,  85  N.  E.  107. 

71.  Topeka  Bd.  of  Education  v.  Welch,  51 
Kan.  792,  33  Pac.  654.  See  also  Pinsler  v. 
Protestant  School  Com'rs,  23  Quebec  Super. 
Ct.  365. 

Prohibiting  foot-ball  see  infra.  III,  I,  3, 
d,  (III.) 

72.  Indiana.— StBite  v.  Gray,  93  Ind.  303, 
holding  that  the  power  given  to  school  officers 
to^  establish  separate  schools  for  colored 
children,  and  over  the  admission  of  pupils 
and  the  competency  of  teachers,  cannot  be 
controlled  by  the  courts. 


Kansas. —  Topeka  Bd.  of  Education  v. 
Welch,  51  Kan.  792,  33  Pac.  654. 

Maryland. —  Wiley  v.  Allegany  County 
School  Com'rs,  51  Md.  401. 

Ohio. —  Cincinnati  Bd.  of  Education  v. 
Minor,  23  Ohio  St.  211,  13  Am.  Rep.  233, 
holding  that  where  the  legislative  power  of 
the  state  has  placed  the  management  of  the 
public  schools  under  the  exclusive  control  of 
directors,  trustees,  and  boards  of  education, 
the  judicial  power  of  the  courts  will  not  be 
called  into  exercise  for  the  purpose  of  direct- 
ing what  instruction  shall  be  given  in  such 
schools  or  what  books  shall  be  read  therein. 

Pennsylvania. —  Com.  v.  Jenks,  154  Pa.  St. 
368,  26  Atl.  371;  Nicklas'  Petition,  146  Pa. 
St.  212,  23  Atl.  316;  Heard  v.  Woodcock  Tp. 
School  Directors,  45  Pa.  St.  93  (holding  that 
the  temporary  consolidation  of  schools  in  a 
district  is  a  matter  of  discretion  of  the  board 
of  directors,  and  when  reasonably  exercised 
will  not  be  interfered  with  by  the  courts)  ; 
In  re  Washington  Tp.  School  Directors,  IS 
Pa.  Co.  Ct.  509  (holding  that  courts  cannot 
interfere  with  the  discretion  of  school-dis- 
tricts as  to  the  establishment  or  non-estab- 
lishment of  graded  schools)  ;  In  re  Dublin 
Tp.  School  Bd.,  14  Pa.  Co.  Ct.  464  (holding 
that  the  court  cannot  review  the  exercise  of 
the  discretion  of  school  directors  in  closing 
a  school).  Compare  In  re  Bloomsburg  School 
Bd.,  4  Pa.  Co.  Ct.  411,  holding  that  the 
court  cannot  ordinarily  interfere  with  the 
exercise  of  the  discretion  of  school  directors, 
but  may  do  so  where  the  school-board  is 
evenly  divided  on  a  question,  and  cannot 
proceed. 

Texas. —  McCalliun  v.  Adams,  (Civ.  App. 
1908)  110  S.  W.  526. 

Vermont. —  Samson  v.  Grand  Isle,  78  Vt. 
383,  63  Atl.  180. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  38. 

73.  Topeka  Bd.  of  Education  r.  Welch,  51 
Kan.  792,  33  Pac.  654;  Com.  r.  Jenks,  154 
Pa.  St.  368,  26  Atl.  371;  Com.  r.  Williamson. 
30  Leg.  Int.  (Pa.)  406. 

74.  California.— Ward  i\  Flood,  48  Cal. 
36,  17  Am.  Rep.  425. 
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And  it  has  been  held  that  in  the  absence  of  special  legislation  on  the  subject; 
school-boards  or  trustees  may  make  provisions  for  the  instruction  of  colored  chil- 
dren in  schools  established  exclusively  for  them,  and  prohibit  their  attendance  in 
other  schools, but  this  has  been  denied. '^^  And  of  course  such  separate  schools 
cannot  be  established  by  boards  of  trustees  when  such  action  is  prohibited  by 
law." 

4.  Separate  Denominational  Schools.  Under  the  British  North  American 
act  provincial  legislatures  may  legislate  in  regard  to  separate  denominational 
schools,  provided  the  legislation  is  not  such  as  prejudicially  affects  the  rights 
and  privileges  theretofore  possessed  by  such  schools. And  it  has  been  decided 
that  a  statute  abolishing  the  denominational  system  of  public  education,  but  not 
compelling  the  attendance  of  any  child  at  a  public  school,  and  leaving  each  denom- 
ination free  to  establish  and  conduct  its  own  schools,  is  valid. 

B.  School  Lands  and  School  Funds  —  l.  School  Lands  —  a.  Acquisition. 
A  municipal  council  or  other  governing  body,^^  or  a  school-board,^^  may  acquire 
and  hold  land  for  pubHc  school  purposes. 


Indiana. —  Cory  V.  Carter,  48  Ind.  327,  17 
Am.  Rep.  738. 

Kansas. —  Richardson  v.  Kansas  City  Bd. 
of  Education,  72  Kan.  629,  84  Pac.  538. 

Mississippi. —  Chrisman  v.  Brookhaven,  70 
Miss.  477,  12  So.  458,  holding  that  the  con- 
stitutional provision  requiring  the  legislature 
to  establish  and  maintain  a  uniform  system 
of  free  public  schools  does  not  prevent  its 
providing  for  the  establishment  outside  of 
that  system  of  a  school  exclusively  for  whites 
and  the  issue  of  bonds  by  the  town  in  which 
it  is  located  to  pay  therefor. 

New  York. —  People  v.  Gallagher,  93  N.  Y. 
438,  45  Am.  Rep.  232;  People  v.  Queens 
School  Bd.,  44  N.  Y.  App.  Div.  469,  61  N.  Y. 
Suppl.  330  [affirmed  in  161  N.  Y.  598,  56 
N.  E,  81,  48  L.  R.  A.  113]. 

Ohio.— State  v.  McCann,  21  Ohio  St.  198, 
decided  under  a  statute  subsequently  repealed. 

United  States. —  U.  S.  v.  Buntin,  10  Fed. 
730. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  15.  See  also  infra,  III,  I,  1,  c, 
(II). 

Requirements  for  colored  schools. —  Such 
special  colored  schools  must  be  reasonably 
accessible  and  must  afford  substantially  equal 
educational  advantages  with  those  provided 
for  white  children.  U.  S.  v.  Buntin,  10  Fed. 
730.  See  also  Cory  v.  Carter,  48  Ind.  327, 
17  Am.  Rep.  738;  People  v.  Queens  School 
Bd.,  44  N.  Y.  App.  Div.  469,  61  N.  Y.  Suppl. 
330  [affirmed  in  161  N.  Y.  598,  56  N.  E.  8, 
48  L.  R.  A.  113]. 

Two  school-houses  necessary. — The  law  con- 
templates but  one  school-house  and  school 
to  each  district  only,  wherein  it  provides 
that  separate  schools  shall  be  provided  for 
whites  and  blacks,  but  in  case  there  should 
be  both  white  and  colored  children  in  the 
same  district  would  require  separate  schools. 
Union  County  Ct.  v.  Robinson,  27  Ark.  116. 

Mandamus  will  not  be  granted  to  compel 
a  township  trustee  to  organize  a  school  for 
colored  children  where  the  complaint  does 
not  show  that  there  are  a  sufficient  number 
of  children  to  render  such  organization  prac- 
ticable.   State  V.  Grubb,  85  Ind.  213. 
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In  Canada  where  a  separate  school  has  been 
established  for  colored  children,  they  cannot 
attend  the  general  common  schools.  Hill  v. 
Camden,  etc.,  School  Trustees,  11  U.  C.  Q.  B. 
573.  But  where  no  separate  school  has  been 
established,  or  having  been  established  has 
been  afterward  discontinued,  colored  children 
may  attend  the  general  common  schools.  In 
re  Hutchinson,  31  U.  C.  Q.  B.  274;  In  re 
Stewart,  31  U.  C.  Q.  B.  634. 

75.  Roberts  V.  Boston,  5  Cush.  (Mass.)  198. 

76.  Rowles  v.  Wichita  Bd.  of  Education, 
76  Kan.  361,  91  Pac.  88;  Oxford  Bd.  of  Edu- 
cation V.  State,  45  Ohio  St.  555,  16  N.  E.  373 
[affirming  2  Ohio  Cir.  Ct.  557,  1  Ohio  Cir. 
Dec.  640].  See  also  Clark  v.  Muscatine  Bd. 
of  Directors,  24  Iowa  66. 

77.  People  v.  Quincy  Bd.  of  Education,  101 
111.  308,  40  Am.  Rep.  196;  Pierce  V.  Dist. 
School  Trustees,  46  N.  J.  L.  76.  See  also 
People  V.  Alton,  179  111.  383,  54  N.  E.  421, 
193  111.  309,  61  N.  E.  1077,  56  L.  R.  A.  95; 
People  V.  Upper  Alton  School-Dist.  Bd.  of 
Education,  127  111.  613,  21  N.  E.  187;  People 
V.  McFall,  26  111.  App.  319.  (Chase  v. 
Stephenson,  71  111.  383). 

78.  Belleville  Roman  Catholic  Separate 
Schools  V.  Grainger,  25  Grant  Ch.  (U.  C.) 
570. 

79.  Winnipeg  Barrett,  (1892)  A.  C.  445, 
61  L.  J.  P.  C.  58,  67  L.  T.  Rep.  N.  S.  429 
[reversing  19  Can.  Sup.  Ct.  374  {reversing 
7  Manitoba  273  [followed  in  Logan  v.  Winni- 
peg, 8  Manitoba  3] )  ].  See  also  Eao  p.  Renaud, 
14  N.  Brunsw.  273. 

80.  Le  Couteulx  v.  Buffalo,  33  N.  Y.  333 ; 
Port  Arthur  High  School  Bd.  v.  Ft.  William, 
25  Ont.  App.  522. 

81.  Smith  V.  Belleville  School  Trustees,  16 
Grant  Ch.  (U.  C.)  130,  holding  that  a  school- 
board  is  liable  for  the  purchase-money  due 
upon  a  piece  of  land  bought  by  a  school  trus- 
tee, at  the  desire  of  the  board,  for  a  school 
site,  although  he  signed  the  contract  with 
his  name  only,  where  such  board  has  unani- 
mously recognized  the  purchase  as  its  own 
and  has  paid  several  instalments  of  the 
purchase-money,  and  has  applied  to  the  town 
council  for  money  to  pay  for  such  land. 
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b.  Disposition.  The  right  to  sell,  lease,  or  otherwise  dispose  of  public  school 
lands  depends  generally  upon  express  constitutional  or  statutory  provisions. 
And  the  sufficiency  and  validity  of  a  deed  or  other  conveyance  of  such  land  is 
usually  to  be  determined  with  reference  to  the  statutory  provisions  on  the  sub- 
ject. If  it  is  subsequently  found  that  public  school  lands  were  in  fact  worth 
more  at  the  time  of  sale  than  they  were  sold  for,  this  fact  will  not  avoid  the  sale, 
if  fairly  made.^^ 

c.  Actions  Affecting  School  Lands  or  Proceeds.  The  right  to  bring  an  action 
as  to  school  lands  or  the  proceeds  thereof  and  the  name  in  which  it  should  be 
brought  depends  usualty  upon  the  provisions  of  the  statutes  as  to  such  lands. 
Under  an  act  by  which  the  schooj  commissioners  of  each  township  are  constituted 
bodies  corporate,  which  may  sue  and  be  sued,  they  are  properly  designated  in  a 
writ  as  school  commissioners  of  a  township,  describing  it  by  number  and  range, 
and  it  is  not  necessary  that  they  should  be  described  as  commissioners  of  a  par- 
ticular section  of  such  township.*® 

2.  School  Funds  — ■  a.  Creation  and  Sources.  Funds  for  the  establishment 
and  maintenance  of  public  schools  are  commonly  provided  for  by  state  con- 
stitutions or  by  legislative  enactment.*^  Among  the  funds  which  have  been 
devoted  to  this  purpose  are  those  arising  from  intoxicating  liquor  licenses,*^ 


82.  See  the  constitutions  and  statutes  of 
the  several  states. 

Sale  of  school  lands  see  People  t".  Roche, 
124  111.  9,  14  N.  E.  701;  Heaston  v.  Randolph 
County  Com'rs,  20  Ind.  398;  Lumbard  v. 
Trask,  9  Mete.  (Mass.)  557;  Wells  i;.  Pressy, 

105  Mo.  164,  16  S.  W.  670. 

Lease  of  school  lands  see  San  Francisco 
Bd.  of  Education  f.  Grant,  118  Cal.  39,  50 
Pac.  5 ;  Anderson  v.  Prairie  School  Tp.,  1  Ind. 
App.  34,  27  N.  E.  439;  Forsdick  v.  Talla- 
hatchie County,  76  Miss.  622,  24  So.  962; 
Bolivar  County  Coleman,  71  Miss.  832, 
15  So.  107;  Phillips  V.  Burrus,  13  Sm.  &  M. 
(Miss.)  31;  Cole  v.  Harmon,  8  Sm.  &  M. 
(Miss.)  562;  Mclnnes  v.  Wallace,  (Tex.  Civ.- 
App.  1896)  38  S.  W.  816;  White  f.  Fuller, 
38  Vt.  193. 

Mortgage  for  purchase-price  see  People  v. 
Roche,  124  111.  9,  14  N.  E.  701. 

Platting  and  subdividing  school  land  see 
Seeger  v.  Mueller,  133  111.  86,  24  N.  E.  513; 
Barger  i;.  Jones, ,  4  111.  613;  Eberle  f.  St. 
Louis  Public  Schools,  11  Mo.  247;  Miller  v,. 
School  Com'rs,  12  Lea  (Tenn.)  75;  Martin  v. 
State,  10  Humphr.  (Tenn.)  157. 

83.  See  the  statutes  of  the  several  states. 
And  see  Harmon  v.  Steinman,  9  Iowa  112 
(holding  that  the  school  fund  commissioner's 
certificate  of  purchase  does  not  convey  a  legal 
title  to  the  purchaser)  ;  Abbott  Chase,  75 
Me.  183  (holding  that  a  deed  mad«  and  re- 
ceived in  good  faith,  and  duly  executed  by  the 
acting  treasurer  of  the  ministerial  and  school 
fund  of  a  town,  in  pursuance  of  an  order  of 
the  acting  trustees,  will  pass  a  good  title, 
although  all  that  ^s  necessary  to  make  the 
treasurer  and  trustees  officers  de  jure  as  well 
as  de  facto  is  not  shown  by  the  record)  ; 
Warren  v.  Stetson,  30  Me.  231;  Forsdick  r. 
Tallahatchie  County,  76  Miss.  622,  24  So. 
962;  Wells  r.  Pressy,  105  Mo.  164,  16  S.  W. 
670. 

84.  Taber  v.  Dalkis  County,  101  Tex.  241, 

106  S.  W.  332. 


85.  See  the  statutes  of  the  several  states. 
And  see  School  Com'rs  v.  Aiken,  5  Port. 
(Ala.)  169;  Cloud  v.  Danley,  16  Ark.  699; 
Porter  v.  Blakely,  1  Root  (Conn.)  440  (hold- 
ing that  where  lands  are  given  or  granted 
to  towns  for  the  use  of  schools,  the  selectmen 
or  committees  of  the  societies  cannot  sue  for 
the  recovery  of  such  lands  in  their  own 
name,  but  the  action  must  be  brought  in  the 
name  of  the  town)  ;  Barberi;.  School  Trustees, 
51  111.  396;  Moore  v.  School  Trustees,  19  111.  83 
(holding  that  where  the  state  holds  lands  of 
a  township  in  trust  for  common  school  pur- 
poses, the  trustees  of  the  schools  of  the  town- 
ship may  sue  in  equity  in  matters  affecting 
such  lands)  ;  Chamberlain  v.  Lawrence 
County,  71  Miss.  949,  15  So.  40;  Rabb  r. 
Washington  County,  62  Miss.  589;  Simmons 
V.  Holmes,  49  Miss.  134;  Council  v.  Wood- 
ward, 5  How.  (Miss.)  665,  37  Am.  Dec.  173 
(holding  that  the  trustees  of  schools  and 
school  lands  are  corporate  bodies,  and,  as 
such,  may  maintain  an  action  against  a  mem- 
ber of  their  own  bodies)  ;  State  v.  Crumb, 
157  Mo.  545,  57  S.  W.  1030;  State  v.  Luce, 
62  Fed.  417.  See  43  Cent.  Dig.  tit.  "  Schools 
and  School  Districts,"  §  22. 

86.  School  Com'rs  v.  Dean,  2  Stew.  &  P. 
(Ala.)  190. 

87.  See  the  constitutions  and  statutes  of 
the  several  states.  And  see  Alleghany  County 
School  Trustees  v.  Maffit,  22  Md.  121;  Hali- 
fax County  V.  Dartmouth,  38  Nova  Scotia  1 
[affirmed  in  37  Can.  Sup.  Ct.  514],  liability 
of  incorporated  towns  to  contribute. 

88.  G^eor(;ia.— Carroll  r.  Wriglit,  131  Ga. 
728,  63  S.  E.  260. 

Idaho. —  Cassia  County  School  Dist.  No. 
27  V.  Twin  Falls,  13  *Ida.  471.  90  Pac. 
735. 

Indiana. —  State  t\  Forkner,  70  Ind.  241. 

Nebraska. —  State  r.  Sams,  71  Nebr.  669, 
99  N.  W.  544;  State  v.  Wilcox,  17  Nebr.  219, 
22  N.  W.  458;  Hastings  r.  Thorne,  8  Nebr. 
160  ;  State  v.  McConnell,  8  Nebr.  28. 
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estrays/^  escheats/^  unclaimed  money  and  valuables  found  on  dead  bodies,®^ 
general  or  speciaP^  taxation,  dog  taxes/*  public  lands  or  property/^  the  sale 
of  county  seminaries/^  fines,  penalties,  and  forfeitures,^'  surplus  railroad  interest 
and  sinking  funds,  surplus  drainage  funds,  ^®  and  money  paid  as  an  equivalent 
for  militia  duty.^  Piiblic  school  funds  are  also  sometimes  derived  from  bequests 
made  by  individuals.^ 

b.  Apportionment  and  Disposition  —  (i)  In  General.  The  apportionment 
and  disposition  of  the  public  school  funds  is  to  be  made  in  accordance  with  con- 
stitutional and  statutory  requirem^ents  on  the  subject,^  it  being  frequently  provided 


New  Mexico. —  East  La  Vegas  Bd.  of  Edu- 
cation V.  Tafaya,  6  N.  M.  292,  27  Pac.  616. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  24.  See  also  Intoxicating 
Liquors,  23  Cyc.  152  note  40: 

89.  Tippecanoe  County  v.  State,  92  Ind. 
353. 

90.  Hinkle  v.  Shadden,  2  Swan  (Tenn.)  46. 

91.  State  v.  Marion  County,  85  Ind.  489. 

92.  Auditor-Gen,  v.  State  Treasurer,  45 
Mich.  161,  7  N.  W.  716;  State  v.  Thompson, 
41  Mo.  13;  School  Dist.  No.  1  v.  Ormsby 
County  Com'rs,  1  Nev.  334. 

93.  Collins  V.  Henderson,  11  Bush  (Ky.) 
74;  Opinion  of  Justices,  68  Me.  582. 

94.  Ex  p.  Cooper,  3  Tex.  App.  489,  30  Am. 
Rep.  152. 

95.  California. —  McCord  v.  Slavin,  143 
Cal.  325,  76  Pac.  1104. 

Georgia. —  See  Glynn  County  Bd.  of  Edu- 
cation V.  Brunswick,  72  Ga.  353. 

Indiana. —  State  v.  Springfield  Tp.,  6  Ind. 
83.  See  also  Grant  County  v.  Grant  County, 
7  Ind.  315. 

Michigan. —  People  v.  Auditor-Gen.,  12 
Mich.  171. 

Mississippi. —  State  v.  Vicksburg,  etc.,  R. 
Co.,  51  Miss.  361. 

Oregon. —  State  V.  Chadwick,  10  Oreg.  423. 

Texas. —  Taber  v.  Dallas  County,  101  Tex. 
241,  106  S.  W.  332. 

United  States. —  Springfield  Tp.  v.  Quick, 
22  How.  56,  16  L.  ed.  256. 

Canada. —  Quebec  v.  Ontario,  31  Can.  Sup. 
Ct.  516. 

96.  Heaston  v.  Randolph  County,  20  Ind. 
398. 

97.  Cassia  County  School  Dist.  No.  27  v. 
Twin  Falls,  13  Ida.  471;  Fuqua  v.  Hager, 
119  Ky.  40'7,  84  S.  W.  325,  27  Ky.  L.  Rep. 
46;  State  v.  Sams,  71  Nebr.  669,  99  N.  W. 
544.  And  see  Fines,  19  Cyc.  560;  Intoxi- 
cating Liquors,  23  Cyc.  171;  Penalties,  30 
Cyc.  1342. 

Municipal  fines  and  licenses. — A  school- 
district  is  not  entitled  to  any  of  the  pro- 
ceeds of  the  fines  and  license  money  collected 
under  the  ordinances  of  a  city,  unless  some 
part  of  its  territory  is  included  within  the 
territorial  limits  of  such  city.  Hall  County 
School  Dist.  No.  30  v.  Grand  Island  School 
Dist.,  63  Nebr.  44,  88  N.  W.  120. 

Forfeited  cash  bail. —  A  sheriff  cannot  be 
compelled,  after  a  prisoner  has  failed  to  ap- 
pear, to  pay  bail  money  to  the  school  fund, 
in  the  absence  of  statute  allowing  sheriffs 
to  release  prisoners  on  the  receipt  of  money 
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instead  of  a  bond.  State  v.  Farrell,  83  Iowa 
661,  49  N.  W.  1038. 

98.  State  v.  Storey  County  Com'rs,  17  Nev. 
96,  28  Pac.  122. 

99.  School  Dist.  V.  Edwards,  46  Wis.  150, 
49  N.  W.  968. 

1.  Mitchell  V.  State,  3  Blackf.  (Ind.) 
391. 

2.  North  Trov  Graded  School  Dist.  v.  Troy, 
80  Vt.  16,  66'^Atl.  1033.  And  see  Atty.- 
Gen,  V.  Soule,  28  Mich.  153,  holding  that  a 
will  which  provided  that  a  certain  sum 
should  be  set  apart  for  the  "  establishment 
of  a  school  at  Montrose  aforesaid,  for  the 
education  of  children,  to  be  expended  accord- 
ing to  the  directions  of  my  said  executors," 
means  the  establishment  of  a  school,  either 
public  or  private,  according  to  the  discretion 
of  the  executors  named,  and  does  not  neces- 
sarily mean  the  establishment  of  a  public 
charitable  school,  and,  if  it  does,  would  leave 
the  plans  and  details  entirely  to  the  discre- 
tion of  the  executors. 

3.  See  the  constitutions  and  statutes  of  the 
several  states.    And  see  the  following  cases: 

California. —  San  Francisco  Bd.  of  Educa- 
tion V.  Hyatt,  152  Cal.  515,  93  Pac.  117 
(holding  that  there  being  no  statute  provid- 
ing a  minimum  duration  of  daily  sessions 
of  high  schools,  the  fact  that  the  sessions  of 
an  evening  high  school  are  only  two  hours 
per  day  does  not  prevent  it  from  participat- 
ing in  the  benefits  conferred  on  regularly  es- 
tablished high  schools)  ;  Los  Angeles  County 
V.  Kirk,  148  Cal.  385,  83  Pac.  250;  Sunol 
School  Dist.  V.  Chipman,  138  Cal.  251,  71 
Pac.  340. 

Colorado. —  Cooke  v.  Logan  County  School 
Dist.  No.  12,  12  Colo.  453,  21  Pac.  496,  719, 
holding  that  the  making  of  the  estimate  as 
to  the  distribution  of  the  school  fund  is  not 
of  itself  sufficient  to  vest  in  the  several 
school-districts  the  ownership  of  their  re- 
spective shares. 

Connecticut. —  State  V.  Staoib,  61  Conn. 
553,  23  Atl.  924. 

Delaware. —  Wilmington  Bd.  of  Public 
Education  v.  Griffin,  9  Houst.  334,  32  Atl. 
775. 

Florida.— Bts^te  v.  Barnes,  22  Fla.  8. 
G^eor^^m.— Clark  v.  Cline,  123  Ga.  856,  51 
S.  E.  617. 

Indiana.— VisLU  V.  State,  148  Ind.  539,  47 
N.  E.  927;  State  v.  McClelland,  138  Ind.  395, 
37  N.  E.  799;  State  v.  Springfield  Tp.,  6  Ind. 
83. 

Kentucky. —  Collins  v.  Henderson,  11  Bush 
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that  the  distribution  shall  be  in  proportion  to  the  number  of  children  or  youths 


74;  Posey  V.  Oorydon  Public  School,  38 
S.  W.  1(>63,  19  Ky.  L.  Rep.  466. 

Maine. —  Grorham  School  Dist.  No.  1  v. 
Peering,  91  Me.  516,  40  Atl.  541. 

Massachusetts. —  Newcomb  v.  Rockport,  183 
Mass.  74,  66  N.  E.  587,  holding  that  under 
a  statute  providing  that  a  town  may  appro- 
priate money  for  conveying  pupils  to  and 
from  the  public  schools,  to  be  expended  by 
the  school  committee  in  its  discretion,  a  town 
and  its  school  committee  cannot  he  com- 
pelled to  furnish  transportation  to  scholars 
living  on  an  island  off  the  coast,  especially 
where  access  from  the  island  to  the  main- 
land is  always  inconvenient  and  at  certain 
seasons  impossible. 

Michigan. —  Deckerville  High  School  v. 
Marion  Tp.,  etc.,  School  Dist.  No.  3,  131 
Mich.  272,  90  N.  W.  1064;  Moiles  v.  Watson, 
60  Mich.  415,  27  N.  W.  553. 

Mississippi. —  Murray  v.  Smith,  28  Miss. 
31. 

Missouri. —  Veal  v.  Chariton  County  Court, 
15  Mo.  412. 

Nebraska. —  State  v.  McBride,  5  Nebr.  102. 

Nevada. —  State  v.  Westerfield,  23  Nev. 
468,  49  Pac.  119,  holding  that  no  part  of 
the  general  school  fund  can  be  appropriated 
to  pay  teachers  at  the  state  orphans'  home. 

New  Hampshire. —  Walpole  School  Dist. 
No.  1  V.  Prentiss,  66  N.  H.  145,  19  Atl.  1090. 

New  Jersey. —  Frelinghuysen  Tp.  Bd.  of 
Education  v.  Atwood,  73  N.  J.  L.  315,  62 
Atl.  1130;  Rutgers  College  v.  Morgan,  70 
N.  J.  L.  460,  57  Atl.  250. 

New  Mexico. —  Romero  v.  Las  Vegas  Bd. 
of  Education,  10  N.  M.  67,  61  Pac.  109. 

New  York. —  Brooklyn  School  Bd.  v.  New 
York  Bd.  of  Education,  157  N.  Y.  566,  52 
N.  E.  583  [affi^rming  34  N.  Y.  App.  Div.  9, 
53  N.  Y.  Suppl.  1000,  54  N.  Y.  Suppl.  185 
(affirming  25  Misc.  40,  53  N.  Y.  Suppl. 
1000)];  People  V.  Allen,  19  Misc.  464,  44 
N.  Y.  Suppl.  566;  Bennett  v.  Burch,  1  Den. 
141. 

North  Carolina. —  Smith  v.  Robersonville 
Graded  School,  141  N.  C.  143,  53  S.  E.  524; 
Lowery  v.  Kernersville  Graded  School  Trus- 
tees, 140  N.  C.  33,  52  S.  E.  267;  Duplin 
County  Bd.  of  Education  v.  State  Bd.  of 
Education,  114  N.  C.  313,  19  S.  E.  277,  hold- 
ing that  Const,  art.  9,  §  10,  giving  the  board 
of  education  power  to  make  regulations  as 
to  the  public  schools  and  state  educational 
funds,  subject  to  amendment  or  repeal  by 
the  general  assembly,  does  not  empower  the 
board  to  apportion  money  raised  by  taxation 
in  the  different  counties  for  school  purposes, 
and  retained  in  their  several  treasuries  in 
accordance  with  an  act  of  the  general 
assembly. 

Oklahoma. —  Oklahoma  County  School  Dist. 
No.  5  V.  Hopkins,  7  Okla.  154,  54  Pac.  437. 

Pennsylvania. —  Alter  v.  McBride,  7  Pa.  St. 
147. 

South  Carolina. —  Murph  v.  Landrum,  76 
S.  C.  21,  56  S.  E.  850;  State  v.  Derham,  54 
S.  C.  349,  32  S.  E.  418. 


South  Dakota. —  Heston  v.  Mayhew,  9  S.  D. 
501,  70  N.  W.  635. 

Texas. —  Webb  County  v.  Laredo  School 
Trustees,  95  Tex.  131,  65  S.  W.  878  [reversing 
(Civ.  App.  1901)  64  S.  W.  486];  Jernigan 
V.  Finley,  90  Tex.  205,  38  S.  W.  24;  Wester 
V.  Oge,  29  Tex.  Civ.  App.  615,  68  S.  W.  1005; 
Oge  V.  Froboese,  (Civ.  App.  1902)  66  S.  W. 
688. 

Yermont. —  Brattleboro  Town  School  Dist. 
V.  Brattleboro  School  Dist.  No.  2,  72  Vt.  451, 
48  Atl.  697. 

Washington. — State  v.  Cheetham,  23  Wash. 
666,  63  Pac.  552  (holding  that  where  the 
superintendent  of  public  instruction  properly 
apportions  to  a  county  its  share  of  the 
public  school  funds,  the  state  auditor  cannot 
retain  from  such  amount  a  sum  claimed  to 
be  due  from  the  county  school  funds  to  the 
state  on  account  of  moneys  levied  and  col- 
lected for  school  purposes  by  such  county)  ; 
Sheldon  v.  Purdy,  17  Wash.  135,  49  Pac. 
228;  Pierce  County  School  Dist.  No.  43  v. 
Fairchild,  10  Wash.  198,  38  Pac.  1029. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  34. 

One  school-board  may  recover  from  another 
funds  illegally  paid  the  latter  by  the  state 
authorities  which  should  have  been  paid  the 
former,  and  if  the  funds  are  not  in  defend- 
ant's possession,  but  can  be  traced  to  prop- 
erty in  which  they  have  been  invested  by  it, 
the  property  can  be  recovered.  East  Carroll 
Parish  School  Bd.  v.  Union  Parish  School 
Bd.,  36  La.  Ann.  806. 

Where  a  particular  school-district  has  re- 
ceived less  than  its  share  of  the  fund,  it  is 
entitled  to  be  made  good  by  deductions  in 
the  next  apportionment  of  the  amount  of  the 
deficit  from  the  amounts  which  would  other- 
wise be  apportioned  to  those  districts  which 
have  received  an  excess.  Andrus  v.  St. 
Landry  Parish,  108  La.  386,  32  So.  420.  See 
also  Louisville  School  Bd.  v.  McChesney,  58 
S.  W.  427,  22  Ky.  L.  Rep.  506. 

Revision  of  apportionment. —  Where  the 
state  treasurer  has  erroneously  announced  to 
the  superintendent  of  education  the  amount 
to  be  apportioned  among  the  educable  chil- 
dren of  the  state,  but  before  the  apportion- 
ment could  be  canceled  the  school  directors 
of  a  parish  had  received  their  quota  there- 
under, the  superintendent  may  take  the  im- 
proper payment  into  consideration  in  making 
the  revised  apportionment  after  the  true 
sum  is  announced.  State  v.  Fay,  36  La.  Ann. 
241. 

A  teacher  cannot  compel  the  state  con- 
troller to  apportion  the  school  fund  as  re- 
quired by  law.  Yost  v.  Gaines,  10  Lea 
(Tenn.)  576. 

In  Texas  the  commissioners'  courts  have 
no  authority  to  apportion  the  county  school 
fund.  Wester  v.  Oge,  29  Tex.  Civ.  App.  615, 
68  S.  W.  1005. 

Right  to  question  ministerial  act  as  to  ap- 
portionment.—  Wliere  the  act  of  the  county 
superintendent  of  schools  in  drawing  an  order 
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between  certain  ages  in  the  various  school-districts.*  Where  lands  are  granted  in 
trust  for  the  benefit  of  certain  public  schools,  the  rents  and  profits  arising  there- 
from must  be  distributed  in  accordance  with  the  terms  of  the  grant.^ 

(ii)  Illegal  Disposition.  Where  a  public  school  fund  is  created  and 
protected  by  a  constitutional  provision/  a  statute  which  attempts  to  authorize 
the  use  of  such  fund  or  a  part  thereof  for  any  other  purpose  than  the  establish- 
ment and  maintenance  of  public  schools  is  unconstitutional.'^  And  a  statute 
appropriating  pubhc  school  funds  to  a  sectarian  school  is  of  course  invalid  where 
there  is  a  constitutional  provision  against  such  a  use  of  such  funds. ^  A  school 
fund  is  not  diverted  from  the  purpose  for  which  it  was  intended  by  law  by  being 


apportioning  school  funds  is  ministerial  only, 
the  county  treasurer  is  not  precluded  from 
questioning  the  right  of  such  county  super- 
intendent to  issue  the  order.  Multnomah 
County  School  Dist.  No.  2  v.  Lambert,  28 
Oreg.  209,  42  Pac.  221. 

Compelling  apportionment  by  mandamus 
see  Merritt  v.  Merritt  School-Dist.,  54  Ark. 
468,  16  S.  VV.  287;  People  v.  Hempstead,  126 
N.  Y.  528,  27  N.  E.  968  [affirming  12  N.  Y. 
Suppl.  165]  ;  State  v.  Bryan,  26  Oreg.  502, 
38  Pac.  618;  Pontotoc  Independent  School 
Corp.  V.  Johnson,  (Tex.  Civ.  App.  1900)  59 
S.  W.  53.  See  also  Mandamus,  26  Cyc.  285 
et  seq. 

Apportionment  in  proportion  to  attendance 

see  Stockton  School  Dist.  v.  Wright,  134  Cal. 
64,  66  Pac.  34;  Brattleboro  Town  School 
Dist.  V.  Brattleboro  School  Dist.  No.  2,  72 
Vt.  451,  48  Atl.  697. 

Apportionment  between  white  and  colored 
schools  see  Reid  v.  Eatonton,  80  Ga.  755,  G 
S.  E.  602  (holding  that  a  statute  which  pro- 
vides that  when  bonds  are  sold  for  the  pur- 
pose of  building  school-houses  for  both  the 
white  and  colored  schools,  the  trustees  for 
the  schools  shall  enter  into  an  agreement  in 
writing  as  to  what  part  of  the  fund  shall  be 
used  for  each  school,  and  that  the  amount 
received  by  the  colored  school  shall  not  ex- 
ceed in  proportion  the  pro  rata  part  of  the 
taxes  paid  by  the  colored  people  is  not  un- 
constitutional) ;  Hickman  College  v.  Colored 
Common  Schools  Dist  A.,  Ill  Ky.  944,  65 
S.  W.  20,  23  Ky.  L.  Rep.  1271;  Elizabeth- 
town  Dist.  Public  Schools  v.  Morris,  71  S.  W. 
654,  24  Ky.  L.  Rep.  1420. 

Apportionment  to  separate  denominational 
schools  see  Belleville  Roman  Catholic  School 
V.  Belleville  School  Trustees,  10  U.  C.  Q.  B. 
469. 

4.  See  the  constitutions  and  statutes  of  the 
several  states.    And  see  the  following  cases: 

Florida.— ^id^ie  v.  Barnes,  22  Fla.  8. 

Georgia.— Q\2.r\i  v.  Cline,  123  Ga.  856,  51 
S.  E.  617,  holding  that  children  of  school 
age,  resident  in  the  county,  attending  the 
public  schools  of  a  town  or  city,  are  to  be 
aounted  in  the  school  population  of  such 
town  or  city  in  apportioning  school  funds. 

Indiana. —  State  v.  Mathews,  150  Ind.  597, 
50  N.  E.  572. 

Iowa. —  Dubuque  Dist.  Tp.  v.  Dubuque 
County  Judge,  13  Iowa  250, 

Kentucky. —  Louisville  School  Bd.  v.  Mc- 
Chesney,  109  Ky.  9,  58  S.  W.  427,  22  Ky.  L. 
Rep.  506;  Louisville  School  Bd.  v.  Public  In- 
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struction  Superintendent,  102  Ky.  394,  43 
S.  W.  718,  19  Ky.  L.  Rep.  1350. 

Louisiana. —  Andrus  v.  St.  Landry  Parish, 
108  La.  386,  32  So.  420. 

Montana. —  Gallatin  County  School  Dist. 
No.  7  V.  Patterson,  10  Mont.  17,  24  Pac,  698. 

]V^evada.— State  v.  Dovey,  19  Nev.  396,  12 
Pac.  910,  holding  that  the  inmates  of  an 
orphans'  home  are  not  to  be  counted  as  part 
of  the  school  population,  as  they  have  no 
right  to  attend  the  public  schools  and  their 
education  is  provided  for  in  the  home. 

'New  Jersey. —  Rutgers  College  v.  Morgan, 
70  N.  J.  L.  460,  57  Atl.  250;  Central  Union 
School  Dist.  No.  7  v.  Sherman,  59  N.  J.  L. 
375,  35  Atl.  1060. 

New  Mexico. —  Romero  v.  Las  Vegas  Bd. 
of  Education,  10  N.  M.  67,  61  Pac.  109. 

Tennessee. —  State  v.  Knoxville,  115  Tenn. 
175,  90  S.  VV.  289. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  34. 

5.  Atty.-Gen.  v.  Axford,  13  Can.  Sup.  Ct. 
294  [reversing  17  Nova  Scotia  107  {reversing 
Russ.  Eq.  Dec.  (Nova  Scotia)  429)]. 

6.  See  the  constitutions  of  the  several 
states. 

7.  Colorado. —  In  re  Canal  Certificates,  19 
Colo.  63,  34  Pac.  274. 

Kentucky. — Public  Instruction  Superintend- 
ent V.  Auditor  of  Public  Accounts,  97  Ky. 
180,  30  S.  W.  404,  17  Ky.  L.  Rep.  46  (hold- 
ing that  a  statute  providing  that  the  ex- 
penses of  the  department  of  education  of 
whatever  character  shall  be  paid  out  of  the 
common  school  fund  is  constitutional)  ;  Un- 
derwood V.  Wood,  93  Ky.  177,  19  S.  W.  405, 
14  Ky.  L.  Rep.  129,  15  L.  R.  A.  825  (hold- 
ing that  equity  may  enjoin  the  superintend- 
ent of  schools  from  paying  any  part  of  the 
school  fund  to  the  teachers  of  a  private 
school)  ;  Collins  v.  Henderson,  11  Bush  74 
(holding  that  an  act  authorizing  the  pur- 
chase of  certain  historical  works  with  part 
of  the  school  fund  is  unconstitutional)  ;  Hal- 
Ibert  V.  Sparks,  9  Bush  259. 

New  York. —  People  v.  Allen,  42  N.  Y.  404 ; 
People  V.  Brooklyn  Bd:  of  Education,  13 
Barb.  400. 

South  Carolina. —  In  re  Malone,  21  S.  C. 
435. 

Virginia. —  Hall's  Free  School  Trustees  v. 
Home,  80  Va.  470. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  37. 

8.  Hackett  v.  Brooksville  Graded  School 
Dist.,  120  Ky.  608,  87  S.  W.  792,  27  Ky.  L. 
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subjected  to  the  payment  of  a  judgment  recovered  for  services  rendered  as  a  teacher 
of  common  schools,  under  the  employment  of  trustees.^  It  has  been  decided  that 
the  payment  of  a  special  assessment  against  school  property  for  street  improve- 
ments from  public  school  funds  is  not  an  unlawful  diversion/'^  and  that  statutes 
making  the  salary  of  a  superintendent  of  public  instruction  and  the  insurance 
on  public  school  property  payable  out  of  the  public  school  funds  are  valid.  It 
has  also  been  decided  that  a  part  of  a  fund  provided  by  statute  for  the  building 
of  an  annex  to  a  state  normal  school  may  be  used  to  procure  and  pay  for  the  ground 
on  which  such  annex  is  to  be  erected. The  fact  that  the  term  for  which  the 
teachers  of  a  public  school  have  agreed  to  teach  is  not  yet  ended  will  not  prevent 
them  from  maintaining  a  suit  to  prevent  the  superintendent  of  schools  from 
misapplying  the  school  fund  from  which  they  are  paid.^* 

(ill)  Effect  of  Alteration  of  School-Districts}^  It  has  been 
decided  that  where  a  new  school-district  is  created  out  of  a  part  of  an  existing  one 
the  new  district  is  entitled  to  a  jpro  rata  share  of  the  school  fund  belonging  to  the 
old  district.^®  But  where  an  attempted  change  in  the  boundaries  of  school-dis- 
tricts is  absolutely  void  the  proper  officers  must  apportion  school  funds  precisely 
as  if  no  such  change  of  boundaries  had  been  attempted. Where  a  portion  of  a 
school-district  is  incorporated  as  a  city  or  town,  the  fact  that  the  trustees  of  the 
district  continue  to  maintain,  as  before,  for  the  benefit  of  the  children  of  their 
district  a  school  within  the  territory  included  in  the  city  or  town  does  not  entitle 
such  district  to  a  portion  of  the  school  fund  of  the  county,  in  the  absence  of  any 
school  in  the  portion  of  the  district  not  included  in  such  newly  incorporated  city 
or  town.^^ 

e.  Administration,  Preservation,  and  Investment  —  (i)  In  General. 
Although  school  funds  cannot  be  diverted  from  the  purpose  for  which  the}^  were 
created  the  administrators  of  such  funds  and  the  mode  of  their  administration  may 
be  changed. Under  a  constitutional  requirement  that  the  expense  of  investing 


Rep.  1021,  117  Am.  St.  Rep.  599,  69  L.  R.  A. 
592  (holding  that  a  prayer  offered  at  the 
opening  of  a  public  school,  imploring  the  aid 
and  presence  of  the  Heavenly  Father  during 
the  day's  work,  asking  for  wisdom,  patience, 
mutual  love,  and  respect,  looking  forward  to 
a  heavenly  reunion  after  death,  and  conclud- 
ing in  Christ's  name,  is  not  sectarian,  and 
does  not  make  the  school  a  "  sectarian 
school,"  within  Const.  §  189,  prohibiting 
the  appropriation  of  educational  funds  in 
aid  of  sectarian  schools)  ;  Otken  v.  Lamkin, 
56  Miss.  758 ;  Nance  v.  Johnson,  84  Tex.  401, 
19  S.  W.  559. 

9.  Milford  v.  Simpson,  11  Ind.  520. 

10.  Chicago  v.  Chicago,  207  111.  37,  69 
N.  E.  580. 

11.  State  V.  Westerfield,  24  Nev.  29,  49 
Pac.  554. 

12.  Bryan  v.  Perry  Bd.  of  Education,  7 
Okla.  160,  54  Pac.  409;  Oklahoma  County 
School  Dist.  No.  5  v.  Hopkins,  7  Okla.  154, 
54  Pac.  437. 

13.  Kepley  v.  Prather,  52  Kan.  9,  33  Pac. 
958. 

14.  Underwood  v.  Wood,  93  Ky.  177,  19 
S.  W.  405,  14  Ky.  L.  Rep.  129,  15  L.  R.  A. 
825. 

15.  See  infra,  III,  C,  2,  a. 

16.  Towle  ?;.  Brown,  110  Ind.  599,  10 
N.  E.  (528;  Lower  Allen  Tp.  School  Dist.  r. 
Shiremanstown  School  Dist.,  91  Pa.  St.  182; 
Porter  v.  State,  78  Tex.  591,  14  S.  W,  794; 
Cassville  v.  Morris,  14  Wis.  440.  Compare 


Merritt  v.  Arkansas  County  School-Dist.  No. 
9,  54  Ark.  468,  16  S.  W.  287;  People  v. 
School  Trustees,  86  111.  613. 

Apportionment  made  before  new  district 
created.— Where  a  new  district  has  been  cre- 
ated, taking  a  certain  number  of  children 
from  an  old  one,  the  state  superintendent 
having  already  apportioned  the  public  fund 
among  the  counties  on  the  previous  year's 
enumeration,  the  new  district  cannot,  by  man- 
damus, compel  the  old  one  to  draw  a  war- 
rant in  its  favor  on  the  county  treasurer 
for  a  share  of  the  fund  proportioned  to  the 
number  of  children  taken.  State  v.  Vernon 
County  School-Dist.  No.  15,  90  Mo.  395,  2 
S.  W.  420. 

In  Wisconsin  a  newly  formed  school-dis- 
trict whose  report  does  not  show  it  to  have 
maintained  a  school  is  not  entitled  to  share 
in  the  town  school  fund,  the  apportionment 
of  which,  under  Rev,  St.  §  558,  can  be  made 
only  to  such  districts  as  have  maintained  a 
school  for  at  least  six  months  during  the 
year  past.  Harmony,  etc..  Joint  School  Dist. 
No.  8  V.  Harmony'  School  Dist.  No.  5,  92 
Wis.  608,  66  N.  W.  794. 

17.  State  V.  Grimshaw,  (Mo.  1886)  1  S.  W. 
363. 

18.  Bay  View  School  Dist.  r.  Linscott,  99 
Cal.  25,  33  Pac.  781. 

19.  Mobile  School  Com'rs  r.  Putnam,  44 
Ala.  506.  See  also  Harrodsburg  /".  Harrods- 
burg  Educational  Dist.,  7  S.  W.  312,  9  Kv. 
L.  Rep.  605. 
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managing,  and  collecting  the  school  fund  shall  be  borne  by  the  counties, 
counties  are  liable  for  money  paid  out  of  the  fund  for  collecting  and  disbursing  money 
belonging  to  the  fund.^^  An  act  providing  for  keeping  a  proportionate  share  of 
the  school  fund  in  each  county  does  not  violate  a  constitutional  provision  that 
"no  money  shall  be  drawn  from  the  treasury  but  in  pursuance  of  an  appropria- 
tion made  by  law."  A  school-district  may  maintain  a  suit  for  the  school 
fund  and  it  is  not  necessary  that  the  children  of  the  district  be  before  the 
court  but  it  cannot  sue  the  superintendent  of  schools  of  the  county  on  the 
ground  that  he  turned  over  an  unexpended  balance  to  the  credit  of  the  school- 
district  to  the  unappropriated  school  fund  of  the  county,  as  a  school-district  has 
no  proprietary  right  to  the  money  to  its  credit  in  the  treasury .^^  Persons  appointed 
trustees  of  a  school  fund  acquire  no  right  or  title  to  such  fund  as  against  the  dis- 
tricts appointing  them,  but  they  are  the  agents  of  the  districts  appointing  them 
and  for  whose  benefit  they  hold  the  fund.^*  Constitutional  requirements  as  to 
the  preservation  and  inviolability  of  the  public  school  funds  must  be  observed 
by  state  legislatures  or  their  enactments  will  be  in  valid. The  inhabitants  of  a 
school-district  for  the  time  being  cannot  dispose  of  or  in  any  way  impair  the 
district  school  fund.  They  are  the  passive  recipients  of  its  increase  for  the  use 
of  schools  as  long  as  they  are  inhabitants  of  the  district,  but  those  who  are  to  come 
after  them  have  as  much  right  to  it  as  they  have,  and  it  is  the  policy  of  the  law 
to  preserve  it  for  them.^^  In  making  loans  and  investments  of  public  school 
funds  constitutional  and  statutory  provisions'^  must  be  complied  with.  They 


20.  Rush  County  f.  State,  103  Ind.  497,  3 
N.  E.  165. 

21.  Smith  v.  Speed,  50  Ala.  276. 

22.  Anderson  County  v.  Hays,  99  Tenn. 
542,  42  S.  W.  266. 

23.  Gridley  School  Dist.  f.  Stout,  134  Cal. 
592,  66  Pac.  785. 

24.  Goulding  Peabody,  170  Mass.  483,  49 
N.  E.  752. 

25.  See  tlie  constitutions  of  the  several 
states.  And  see  Hamilton  County  v.  State, 
122  Ind.  333,  24  N.  E.  347. 

26.  Colorado. —  In  re  Loan  of  School  Fund, 
18  Colo.  195,  32  Pac.  273,  holding  that  an 
act  providing  for  a  loan  of  a  part  of  the 
public  school  fund  to  the  general  revenue 
funds  for  certain  years,  without  providing 
any  more  definite  time,  means,  or  security, 
for  the  repayment  thereof,  than  that  pay- 
ment shall  be  made  out  of  the  "  excess 
revenue  for  the  years  1892  and  subsequent 
years  and  not  otherwise  appropriated  "  is  un- 
constitutional. 

Idaho. —  State  v.  Fitzpatrick,  5  Ida.  499, 
51  Pac.  112. 

Indiana. —  Howard  County  V.  State,  120 
Ind.  282,  22  N.  E.  255,  holding  that  an  act 
providing  that  the  county  auditor's  report 
of  the  amount  of  school  funds  held  in  trust, 
when  approved  by  the  superintendent  of 
public  instruction,  shall  be  taken  as  conclu- 
sive evidence  of  the  facts  therein  contained, 
is  unconstitutional,  as  such  action  may 
preclude  the  securing  of  all  the  money 
belonging  to  such  fund,  or  the  requiring  the 
counties  to  discharge  the  duties  imposed 
upon  them  in  relation  thereto. 

Kentucky. —  See  Morganfield  Public  School 
V.  Thomas,  15  S.  W.  670,  12  Ky.  L.  Rep. 
832. 

Louisiana. —  Sun  Mut.  Ins.  Co.  v.  Board  of 
Liquidation,  31  La.  Ann.  175   (holding  that 
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an  act  abolishing  the  free  school  fund  is 
unconstitutional,  and  any  sale  of  bonds  of 
said  fund  thereunder  is  utterly  void,  even 
as  to  a  bona  fide  assignee  for  value  before 
maturity)  ;  State  V.  Board  of  Liquidators,  29 
La.  Ann.  77. 

Montana. —  State  V.  Rice,  33  Mont.  365, 
83  Pac.  874. 

Nebraska. —  State  v.  Bartley,  41  Nebr.  277, 
59  N.  W.  907,  holding  that  an  act  authoriz- 
ing the  state  treasurer  to  pay  warrants 
drawn  against  other  funds  out  of  the  per- 
manent school  fund,  and  to  hold  them  as 
an  investment  of  the  permanent  school  fund, 
is  void,  as  authorizing  a  transfer  of  that 
fund  to  other  funds  within  the  prohibition 
of  Const,  art.  8,  §  9. 

New  York. —  People  v.  Allen,  1  Alb.  L.  J. 
123,  holding  that  the  right  to  determine  what 
shall  be  adequate  security  for  the  investment 
of  the  public  school  fund  rests  with  the 
legislature. 

Tennessee. — Grovernor  v.  McEwen,  5  Humphr. 
241,  holding  that  a  statute  appointing  com- 
missioners to  settle  and  compromise  suits 
against  the  superintendent  of  public  instruc- 
tion, who  has  misappropriated  school  funds 
"  upon  principles  of  right  and  justice  towards 
the  securities  and  to  the  best  interest  of  the 
school  fund,"  and  directing  that  their  report 
shall  be  the  judgment  of  the  courts  in  the 
pending  suits,  is  not  in  violation  of  Const, 
art.  11,  §  10,  prohibiting  the  passage  of  any 
law  diverting  the  school  fund,  or  any  part 
thereof,  to  any  use  other  than  the  support 
of  common  schools. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  25. 

27.  Veal  v.  Chariton  County  Ct.,  15  Mo 
412. 

28.  See  the  constitutions  and  statutes  of 
the  several  states. 
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must  be  made  by  the  persons  or  bodies  empowered  to  do  so,^^  and  must  not  exceed 
the  sum  allowed  by  law.^^  Loans  must  be  secured  as  required,^^  and  the  securi- 
ties invested  in  must  be  those  which  are  authorized. 


29.  Indiana. — ^Ware  v.  State,  74  Ind.  181 
(holding  that  the  county  auditor  is  not  a 
trustee  of  the  congressional  township  school 
fund,  and  a  loan  made  by  him  therefrom 
to  himself  is  void,  although  he  has  complied 
with  all  the  formalities  required  by  the 
statute  in  such  cases)  ;  Shoemaker  v.  Smith, 
37  Ind.  122  (holding  that  where  a  state  con- 
stitution provides  that  the  general  assembly 
shall  invest  the  school  fund  not  intrusted 
to  the  several  counties,  and  shall  provide  for 
the  distribution  of  the  interest  to  such 
counties,  the  word  "  invest "  covers  loans 
made  by  the  counties,  and  the  fund  may  be 
intrusted  to  the  counties  for  such  purposes). 

Mississippi. —  Murray  v.  Smith,  28  Miss. 
31,  holding  that  the  school  fund  not  appro- 
priated by  the  school  commissioners  is  to  be 
loaned  out  by  the  county  treasurer. 

Missouri. —  Montgomery  County  v.  Auchley, 
103  Mo.  492,  15  S.  W.  626,  holding  that 
under  an  act  authorizing  the  county  court 
to  invest  and  manage  school  funds,  and  loan 
them  on  specified  security,  such  court  cannot 
delegate  the  power  to  make  loans,  or  to 
compromise  those  already  made,  without 
requiring  the  final  approval  by  the  court  of 
the  security. 

Nebraska.—  State  v.  Bartley,  40  Nebr.  298, 
58  N.  W.  966,  holding  that  a  statute  which 
attempts  to  authorize  the  state  treasurer 
alone  to  invest  moneys  in  his  hands  belonging 
to  the  permanent  educational  funds  of  the 
state  is  void,  because  in  conflict  with  Const, 
art.  8,  §  1,  Avhich  declares  that  the  governor, 
secretary  of  state,  treasurer,  attorney-general, 
and  commissioner  of  public  lands  and  build- 
ings shall  constitute  a  board  of  commissioners 
for  the  general  management  of  all  funds  set 
apart  for  educational  purposes. 

Oregon. —  Kubli  v.  Martin,  5  Oreg.  4361, 
holding  that  an  act  which  provides  that  the 
county  treasurers  of  the  several  counties  are 
hereby  required  to  loan  the  school  fund  in 
their  respective  counties,  provided  nothing 
herein  shall  be  construed  so  as  to  deprive 
the  state  of  the  right  to  control  the  com- 
mon school  fund  created  by  the  sale  of 
school  lands,  is  not  in  violation  of  Const, 
art.  8,  which  provides  that  the  governor, 
secretary  of  state,  and  state  treasurer  shall 
constitute  a  board  of  commissioners  for  the 
sale  of  school  lands  and  for  the  investment 
of  the  funds  derived  therefrom. 

Texas. —  Boydston  v.  Rockwell  County,  86 
Tex.  234,  24  S.  W.  272,  (Civ.  App.  1893) 
23  S.  W.  541. 

See  43  Cent.  Dig.  tit.  "Schools  and  School 
Districts,"  §  28. 

30.  State  v.  State  Bank,  5  Ind.  353. 

31.  Alabama. —  Courtner  V.  Etheredge,  149 
Ala.  78,  43  So.  368. 

Illinois. —  School  Trustees  V.  Southard,  31 
111.  App.  359,  holding  that  where  a  statute 
requires  two  or  more  sureties  on  a  loan  of 
school  funds,  and  there  are  several  signers 


to  a  note  given  for  such  loan,  it  will  be 
presumed  that  such  not€  was  executed  in 
conformity  with  the  law,  and  that  at  least 
two  of  such  signers  are  sureties. 

Mississippi. —  Littlewort  v.  Davis,  50  Miss. 
403  (holding  that  a  loan  of  school  fund  upon 
mortgage  or  other  security  than  that  named 
in  the  statute  is  a  misapplication  of  the  fund 
for  which  the  trustees  are  personally  liable, 
but  that  the  statute  does  not  make  the  mort- 
gage or  other  security  void)  ;  Lindsey  v. 
Marshall,  12  Sm.  &  M.  587  (holding  that  the 
trustees  of  school  lands  are  authorized  to 
loan  money  only  upon  personal  security,  and 
a  loan  by  them  secured  by  a  deed  of  trust, 
and  lost,  although  without  fault  on  their 
part,  will  be  a  misapplication  of  the  funds, 
for  which  they  will  be  liable. 

Missouri. —  Montgomery  County  v.  Auch- 
ley, 92  Mo.  126,  4  S.  W.  425,  103  Mo.  492, 
15  S.  W.  626  (holding  that  under  the  Mis- 
souri statute  a  bond  to  secure  a  loan  of  the 
school  fund  by  a  county  court  must  contain 
an  agreement  for  such  additional  security  as 
may  from  time  to  time  be  ordered  by  the 
court,  and  that  where  a  bond  is  signed  by 
a  surety  as  such  additional  security  it  re- 
lates back  to  the  date  of  the  original  execu- 
tion of  the  bond,  and  no  new  consideration 
is  required)  ;  Sharp  v.  Collins,  74  Mo.  266 
(holding  that  under  a  statute  requiring  loans 
of  school  moneys  to  be  secured  by  unencum- 
bered real  estate,  the  security  is  not  invalid 
because  of  an  encumbrance  upon  the  land). 

Texas. —  Houston  Tap,  etc.,  R.  Co.  v.  Ran- 
dolph, 24  Tex.  317. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  28. 

An  unsecured  promissory  note  given  for  a 
loan  of  school  funds  is  not  rendered  void 
because  of  a  statute  requiring  such  loans  to 
be  secured  by  a  mortgage  or  deed  of  trust. 
Edwards  v.  Township  20  School  Trustees,  30 
111.  App.  528;  Bremer  County  v.  Barrick, 
18  Iowa  390;  Gaines  v.  Faris,  39  Miss.  403. 

32.  Mississippi. —  State  V.  Vicksburg,  etc.. 
R.  Co.,  51  Miss.  361,  holding  that  where 
under  the  act  creating  a  school  fund  it  is 
to  be  invested  in  government  or  other  safe 
stocks,  it  is  exclusively  within  the  province 
of  the  legislature  to  determine  wiiat  stocks 
are  safe,  and  the  court  cannot  interfere. 

Missouri. —  State  u.  State  Bank,  45  Mo. 
528,  holding  that  investment  in  the  stock, 
bonds,  or  other  obligations  of  any  state,  city, 
town,  or  county  corporation,  is  prohibited. 

Nebraska. —  State  v.  Stuefer,  66  Nebr.  381, 
92  N.  W.  646  (holding  that  a  provision  that 
school  funds  shall  be  invested  only  in  United 
States  or  state  securities  does  not  prevent 
investment  in  bonds  of  other  states,  running 
not  less  than  thirty  nor  more  than  forty 
years,  with  three  per  cent  interest)  ;  State  v. 
Bartley,  39  Nebr.  353,  58  N.  W.  172,  23 
L.  R.  A.  67  (holding  that  an  act  requiring 
the  deposit  of  school  funds  in  banks  which 
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■  (ii)  Mortgages  to  Secure  Loans  —  (a)  In  General.  A  school  fund 
mortgage  is  not  void  because  the  loan  secured  by  it  was  made  to  a  person  or  upon 
property  not  authorized  by  law,^*  but  such  mortgage  is  voidable  at  the  instance 
of  those  having  supervisory  control  of  the  school  fund.^^  A  mortgage  executed 
to  the  commissioner  of  the  school  fund  after  the  abolition  of  his  office,  but  to 
secure  a  loan  from  th^t  fund,  is  valid,  the  mortgagor  being  estopped  from  denying 
the  official  character  of  the  grantee.^^  It  has  been  held  that  a  mortgage  to  a 
county  to  secure  a  loan  of  school  funds  is  not  rendered  invalid  by  reciting  that 
it  is  for  the  use  of  a  specified  section  of  school  land,  instead  of  for  the  use  of  the 
township  to  which  the  fund  belonged.^^ 

(b)  Sales  Under  Mortgages.  Sales  under  school  fund  mortgages  are  to  be 
made  in  accordance  with  statutory  provisions  relating  thereto     and  the  statute 


are  to  pay  interest  is  void,  when  the  con- 
stitution requires  such  funds  to  be  invested 
in  United  States  or  state  securities)  ;  In  re 
State  Warrants,  25  Nebr.  659,  41  N.  W.  636 
(holding  that  state  warrants  secured  by  a 
levy  of  taxes  for  their  payment  are  state 
securities)  ;  In  re  School  Fund,  15  Nebr.  684, 
50  N.  W.  272. 

Nevada. —  Klein  v.  Kinkead,  16  Nev.  194, 
holding  that  an  investment  in  state  bonds 
issued  for  the  construction  of  an  insane  asy- 
lum is  valid,  where  school  funds  can  be  in- 
vested only  in  United  States  or  state  bonds. 

Texas. —  Boydston  v.  Rockwell  County,  86 
Tex.  234,  24  S.  W.  272. 

Washington. —  State  v.  Young,  21  Wash. 
391,  58  Pac.  220,  holding  that  state  warrants 
are  not  state  bonds. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  28. 

Bonds  of  a  city  indebted  to  its  constitu- 
tional limit,  issued  for  the  payment  of  a 
waterworks  plant,  payable  out  of  a  special 
fund  composed  of  a  fixed  per  cent  of  the 
gross  receipts  of  the  plant  and  such  further 
sum  as  the  city  may  from  time  to  time  by 
ordinance  transfer  from  the  receipts  of  the 
plant  or  from  its  general  revenue,  without 
pledging  the  credit  of  the  city,  are  not 
municipal  bonds,  within  a  constitutional 
provision,  permitting  the  investment  of  the 
school  fund  in  "  national,  state,  county, 
municipal,  or  school  district  bonds."  State 
V.  Clausen,  40  Wash.  95,  82  Pac.  187. 

33.  In  Indiana  the  statute  provides  that 
mortgages  taken  for  school  fund  loans  shall 
be  considered  to  be  of  record  from  the  date 
thereof,  and  shall  have  priority  over  all 
mortgages  and  conveyances  not  previously 
recorded.  See  Mann  v.  State,  116  Ind.  383, 
19  N.  E.  181;  Stockwell  V.  State,  101  Ind.  1; 
West  V.  Wright,  98  Ind.  335;  Deming  v. 
State,  23  Ind.  416.  . 

In  Iowa  it  has  been  held  that  the  stat- 
ute which  provides  that  "the  several  boards 
of  supervisors  shall  hold  and  manage  the 
securities  given  to  the  school  fund "  is  not 
inconsistent  with  the  statute  which  requires 
the  mortgages  belonging  to  the  fund  to  be 
filed  in  the  office  of  the  auditor  and  he  is 
the  lawful  custodian.  Madison  County  v. 
Tullis,  69  Iowa  720,  27  N.  W.  487. 

In  Missouri  under  a  statute  providing 
that  where  school  funds  belonging  to  a  county 
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are  loaned,  they  shall  be  secured  by  a  bond 
and  a  mortgage  on  land  in  the  county,  it  has 
been  held  that  the  principal  in  the  bond  may 
substitute  another  mortgage  for  the  one  first 
given,  and  that  in  such  a  case  if  the  sureties 
are  uninformed  of  the  substitution  they  are 
released  only  to  the  extent  of  any  injury  they 
may  sustain.  Lafayette  County  v.  Hixon, 
69  Mo.  581.  And  under  a  statute  pre- 
scribing the  kind  of  mortgage  to  be  taken 
for  a  school  fund  loan  and  giving  in  sub- 
stance all  of  its  provision,  it  has  been  held 
that  while  a  mortgage,  if  taken  under  the 
statute,  must  comply  with  all  its  provisions, 
a  mortgage  not  taken  thereunder  but  good 
at  common  law  is  valid.  Mann  v.  Best,  62 
Mo.  491. 

In  Oregon  the  state  land  board,  which  is 
authorized  to  loan  the  irreducible  school 
fund,  may  assign  a  mortgage  given  to  secure 
such  a  loan,  although  such  power  of  assign- 
ment is  not  expressly  conferred  by  statute. 
Lawrey  v.  Sterling,  41  Oreg.  518,  69  Pac. 
460. 

34.  Stockwell  v.  State,  101  Ind.  1  (loan 
made  by  county  auditor  to  himself)  ;  Deming 
V.  State,  23  Ind.  416  [overruling  State  V. 
State  Bank,  5  Ind.  353];  Sharp  v.  Collins, 
74  Mo.  266  (land  previously  encumbered). 

35.  State  v.  Levi,  99  Ind.  77  [limiting 
Ware  v.  State,  74  Ind.  181]. 

36.  Floyd  County  v.  Morrison,  40  Iowa 
188. 

37.  Grant  v.  Huston,  105  Mo.  97,  16  S.  W. 
680. 

38.  See  the  statutes  of  tlie  several  states. 
And  see  School  Trustees  v.  Arnold,  58  111. 
App.  103  (as  to  right  of  school  trustees  to 
buy  in  the  mortgaged  premises)  ;  Hamilton 
County  V.  State,  122  Ind.  333,  24  N.  E.  347 
(as  to  bidding  off  premises  by  auditor)  ; 
Haynes  v.  Cox,  118  Ind.  184,  20  N.  E.  758 
(as  to  sale  of  portion  of  mortgaged  prem- 
ises) ;  McPheeters  v.  Wright,  110  Ind.  519, 
10  N.  E.  634  (sale  at  public  auction  is  re- 
quired) ;  Clark  V.  State,  109  Ind.  388,  10 
N.  E.  125;  Shannon  v.  Hay,  106  Ind.  589, 
7  N.  E.  376  (as  to  sale  of  part  of  mortgaged 
premises);  Johnson  v.  State,  74  Ind,  588; 
Bonnell  v.  Ray,  71  Ind.  141  (as  to  sale  of 
part  of  mortgaged  premises)  ;  Cole  v.  Miller, 
60  Ind.  463  (as  to  sale  to  highest  bidder)  ; 
Arnold  v.  Gaff,  58  Ind.  543 ;  Key  v.  Ostrander, 
29  Ind.   1;    Williamson  v.   Doe,  7  Blackf. 
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in  force  at  the  time  of  a  sale  governs  such  sale.^^  It  has  been  decided  that  a 
person  claiming  title  to  lands  sold  under  such  a  mortgage  has  the  burden  of  show- 
ing that  the  sale  conformed  strictly  to  the  statutory  requirements  as  otherwise 
it  is  wholly  void ;  but  that  where  the  mortgagor  seeks  to  recover  lands  so  sold  he 
has  the  burden  of  proving  that  the  statutory  requirements  were  not  complied 
with  in  making  such  sale.^^  In  Indiana,  under  the  statute  specifically  authorizing 
the  auditor  to  sell  land,  mortgaged  to  secure  a  school  fund  loan,  and  to  execute 
a  deed  to  the  purchaser,  the  purchaser  takes  a  full  title  and  there  is  no  right  of 
redemption  by  junior  mortgagees.''^ 

(ill)  Interest  on  Loans}^  The  rate  of  interest  on  school  fund  loans 
depends  upon  the  statutory  provisions  on  the  subject.*^  A  school  fund  loan 
secured  by  mortgage  draws  interest  after  as  well  as  before  maturity.*^  A  county 
court,  having  loaned  district  school  funds  at  a  certain  rate,  cannot,  upon  the 
appUcation  of  the  inhabitants  of  the  district,  reduce  the  rate.*^ 

(iv)  Payment  of  Loans  and  Release  or  Discharge  of  Security. 
Where  the  borrower  of  school  funds  has  repaid  them  to  one  officer  he  cannot 
be  held  hable  therefor,  on  the  ground  that  he  should  have  paid  them  to  another 
officer,  where  the  officer  who  received  the  money  paid  it  to  the  proper  officer, 
But  payment  of  a  school  fund  loan  secured  by  mortgage  to  an  officer  who  is 
not  authorized  to  receive  payment  and  who  does  not  pay  the  money  to  the  proper 
officer  will  not  release  the  mortgage.*^  Payment  of  a  school  fund  loan  to  an  offi- 
cer who  has  been  removed  will  not  avail  a  debtor  who  was  aware  of  such  removal 
at  the  time  of  payment.*^  The  penalty  imposed  by  the  Illinois  school  law  for 
failing  to  make  prompt  payment  of  a  school  fund  loan  is  imposed  only  on  the 
borrower  and  not  upon  a  subsequent  purchaser  of  the  premises  mortgaged 
to  secure  the  loan.^^  School  fund  mortgages  can  be  released  or  discharged  only 
by  the  officers  and  in  the  way  prescribed  by  statute.^^  The  rule  that  a  surety 
will  be  discharged  whenever  the  creditor  commits  acts  which  operate  to  his  injury 
or  disadvantage  does  not  apply  where  the  creditor  is  the  state  or  its  agents,  and 


(Ind.)  12;  Carter  v.  Sherman,  63  Iowa  689, 
16  N.  W.  707;  Krebs  v.  Dodge,  9  Wis.  1 
(as  to  bidding  off  premises  by  commission- 
ers). 

Notice  of  sale  see  Bonnell  v.  Ray,  71  Ind 
141;  Jones  v.  Hopkins,  26  Ind.  450;  Webb  v. 
Moore,  25  Ind.  4. 

Necessity  for  stating  compliance  in  deed. — 

A  school  commissioner's  deed  on  the  sale  of 
land  mortgaged  to  secure  a  loan  of  school 
funds  is  not  evidence  that  he  has  taken  the 
steps  pointed  out  by  the  statute  in  the  event 
of  such  a  sale,  where  the  deed  does  not  state 
specifically  that  he  has  taken  such  steps. 
Williamson  v.  Doe,  7  Blackf.  (Ind.)  12. 

In  Missouri  the  statute  prescribes  the  re- 
quisites of  school  mortgages,  requires  them 
to  authorize  the  sheriiT  to  sell  in  case  of 
default,  and  prescribes  what  notice  shall  be 
given,  when  the  sale  shall  be  made,  etc. 
See  Benton  County  v.  Morgan,  163  Mo.  661, 
64  S.  W.  119  (holding  that  the  failure  of  the 
sheriff  to  notify  a  school  fund  mortgagor,  he 
being  a  non-resident  of  the  county,  of  the 
intended  sale  of  the  property  after  default, 
is  a  mere  irregularity  not  vitiating  the  sale)  ; 
Snyder  v.  Chicago,  etc.,  R.  Co.,  131  Mo.  568, 
33  S.  W.  67;  Grant  v.  Huston,  105  Mo.  97, 
10  S.  W.  680  [distinguishing  Wilcoxon  v. 
Osborn,  77  Mo.  621;  McClurg  v.  Dollarhide, 
51  Mo.  347]  (holding  that  while  sales  under 
these  statutory  mortgages  must  be  made 
during  sessions  of  court,  yet  where  a  school 


fund  mortgage  contains  other  provisions  pre- 
scribing the  notice,  time,  place,  manner,  and 
terms  of  sale,  and  declaring  that  the  sheriff's 
deed  shall  be  as  effectual  as  if  made  under 
judgment  of  a  court,  it  is  valid  as  a  common- 
law  mortgage,  and  a  sale  thereunder  when 
the  court  is  not  in  session  confers  a  valid 
title)  ;  Hurt  v.  Kelly,  43  Mo.  238. 

39.  McPheeters  v.  Wright,  110  Ind.  519,  10 
JN.  E.  634. 

40.  Benefiel  v.  Aughe,  93  Ind.  401. 

41.  Bonnell  v.  Ray,  71  Ind.  141. 

42.  Schnantz  v.  Schellhaus,  37  Ind.  85. 

43.  See,  generally,  Interest,  22  Cyc.  1459. 

44.  See  the  statutes  of  the  several  states. 
And  see  Ware  v.  Kelley,  22  Ark.  441;  Town- 
ship 27  School  Trustees  v.  Bibb,  14  111.  371; 
Fulwiler  v.  Zern,  38  Ind.  208;  State  v.  Hen- 
dershott,  21  Iowa  437. 

45.  Stockwell  f.  State,  101  Ind.  1. 

46.  Veal  v.  Chariton  Countv  Ct.,  15  Mo. 
412. 

47.  Poweshiek  County  v.  Allen,  90  Iowa 
195,  57  N.  W.  706. 

48.  Knox  County  r.  Goggin,  105  Mo.  182, 
16  S.  W.  684. 

49.  Jameson  v.  Conway,  10  111,  227. 

50.  Bradley  r.  Snyder,'  14  111.  263,  58  Am. 
Dec.  564. 

51.  See  the  statutes  of  the  several  states. 
And  see  Snodgrass  v.  Morris,  123  Ind.  425, 
24  N.  E.  151 ;  Madison  Countv  v.  Kr idler, 
50  Iowa  32,  8  N.  W.  682;  Knox  County  V. 
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the  state  is  not  affected  by  the  laches  of  its  agents  in  the  management  and  care 
of  school  funds,  and  so  a  surety  for  a  loan  thereof  can  claim  no  relief  on  account 
of  such  laches.^^ 

(v)  Enforcement  of  Obligations.  The  state,^^  the  county,^*  or  some 
public  officer  may  be  the  party  in  whose  name  a  suit  or  action  to  collect  a  school 
loan  or  to  enforce  a  bond  or  note  given  therefor  should  be  brought.  A  declaration 
on  a  note  given  for  a  loan  of  school  money  under  a  statute  authorizing  loans  of  school 
money  on  interest  and  providing  a  penalty  in  case  loans  are  not  paid  must,  in 
order  to  authorize  a  recovery  of  the  penalty,  allege  that  the  note  was  given  for 
school  money  and  specially  claim  the  penalty.^®  Suits  brought  to  foreclose  mort- 
gages given  to  secure  school  fund  loans  are  subject  to  the  same  defenses  as  like 
suits  upon  other  mortgages.^^  Where  a  note  payable  to  a  common  school  com- 
missioner or  his  successor  is  sued  on  by  his  successor,  it  is  no  defense  that  the  note 
was  given  for  money  to  be  used  by  the  commissioner  himself,  upon  his  promise  to 
indemnify  the  makers,  which  he  failed  to  do.^^ 

(vi)  Powers,  Duties,  and  Liabilities  of  School  Officials.^^  Under 
the  authority  of  the  board  of  school  directors  of  a  district  the  treasurer  of  the 
board  may  make  a  valid  sale  of  the  warrants  of  the  state  which  represent  that 
portion  of  the  interest  on  the  free  school  fund  due  said  district. A  state  board  of 
land  commissioners  has  power  to  make  legal  contracts  in  loaning  the  school  fund, 
but  cannot  bind  the  state  beyond  the  authority  given  them  by  law.^^  Whether  a 
railroad  company  applying  for  a  loan  out  of  the  school  fund  is  such  that  its  applica- 
tion can  be  entertained  is  a  jurisdictional  fact  upon  which  the  power  of  the  school 
commissioners  in  the  premises  depends,  and  upon  which  therefore  their  deter- 
mination is  not  final. The  treasurer  of  a  board  of  school  trustees  who  lends 
the  money  of  a  school-district,  and  receives  promissory  notes  from  the  borrowers, 
cannot  compel  his  successor  in  office  to  receive  such  notes  as  money,  although 
the  loans  were  made  upon  the  advice  of  the  board  of  school  trustees.®*  Officials 
intrusted  with  school  funds  may  be  required  to  give  a  bond  therefor.®^  A  loan 
of  school  funds  upon  other  security  than  that  required  by  law  is  a  misapplication 
of  such  funds  for  which  the  officials  making  the  loan  are  personally  liable. ®®  Where 
an  official  charged  with  loaning  school  funds  is  required  to  take  security  in  real 
estate  of  treble  the  value  of  the  amount  of.  school  funds  loaned,  the  duty  is  per- 
formed if  he  has  availed  himself  of  the  best  means  of  forming  a  correct  opinion 
of  the  value  of  the  property,  and  believes  it  adequate.®'  But  if  such  an  official 
relying  entirely  upon  the  judgment  of  the  board  of  school  directors,  and  against 
his  own  Judgment,  loans  school  funds  upon  insufficient  security,  and  a  loss  occurs, 


Goggin,  105  Mo.  182,  16  S.  W.  684;  Amer- 
ican Dock,  etc.,  Co.  v.  Public  Schools,  35 
N.  J.  Eq.  181. 

52.  Ray  County  v.  Bentley,  49  Mo.  236. 

53.  Williams  v.  State,  37  Ark.  463;  Lopp 
V.  Woodward,  1  Ind.  App.  105,  27  N.  E. 
575. 

54.  Lafayette  County  v.  Hixon,  69  Mo.  581. 

55.  Scotten  v.  State,  51  Ind.  52;  Alexander 
V.  Knox,  1  Fed.  Cas.  No.  170,  6  Sawy.  54. 

56.  Sexton  v.  Gallatin  County  School 
Com'rs,  19  111.  51;  Township  27  School 
Trustees  v.  Bibb,  14  111.  371;  Bradley  v. 
Snyder,  14  111.  263,  58  Am.  Dec.  564;  Hamil- 
ton V.  Wright,  2  111.  582. 

57.  See  Board  of  Trustees  v.  Davison,  65 
111.  124;  Ferris  v.  Cravens,  65  Ind.  262. 

58.  American  Dock,  etc.,  Co.  v.  Public 
Schools,  35  N.  J.  Eq.  181.  Compare  Emmet 
County  V.  Skinner,  48  Iowa  244,  holding 
that  in  an  action  by  a  county  to  foreclose 
a  school  fund  mortgage,  defendant,  who  was 
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the  grantee  of  the  mortgagor,  could  not  de- 
feat the  action  by  showing  that  he  had  made 
application  for  a  loan  from  the  school  fund, 
and  that  the  application  was  wrongfully 
refused. 

59.  Ware  i;.  Kelly,  22  Ark.  441. 

60.  See  supra,  III,  B,  2,  c,  (i). 

61.  Concordia  Parish  School  Directors  v. 
Hernandez,  31  La.  Ann.  158. 

62.  State  v.  Fitzpa trick,  5  Ida.  499,  51 
Pac.  112. 

63.  Houston  Tap,  etc.,  R.  Co.  v.  Randolph, 
24  Tex.  317. 

64.  Hiatt  V.  State,  110  Ind.  472,  11  N.  E. 
359. 

65.  See  the  statutes  of  the  several  states. 
And  see  Kempner  v.  Galveston  County,  73 
Tex.  216,  11  S.  W.  188. 

66.  Littlewort  v.  Davis,  50  Miss.  403; 
Lindsey  v.  Marshall,  12  Sm.  &  M.  (Miss.) 
587. 

67.  Greene  County  v.  Bledsoe,  12  111.  267. 
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his  official  bond  is  liable  therefor.®*  A  collector  of  money  due  the  common  school 
fund  is  responsible  for  a  negligent  failure  to  collect  money  which  he  might  have 
collected  by  ordinary  diligence.®^  But  if  in  collecting  such  money  he  receives 
funds  current  at  the  time  and  place  of  reception,  but  which  soon  after,  through 
unforeseen  events,  became  greatly  depreciated,  the  loss  does  not  fall  on  him  or 
his  subordinate  agents.''^  A  public  official  charged  with  the  distribution  of  the 
public  school  income  fund  is  not  liable  for  a  delay  in  making  such  distribution  where 
it  does  not  appear  that  any  loss  has  been  sustained  by  the  schools  thereby; 
nor  is  he  liable  for  a  failure  to  distribute  among  the  counties  entitled  thereto,  within 
the  time  required  by  law,  certain  funds,  which  are  afterward  lost  through  the 
defalcation  of  the  state  treasurer.''^  But  he  is  liable  for  a  failure  to  make,  at  the 
time  required  by  law,  an  estimate  of  the  permanent  school  fund,  and  to  notify  the 
county  auditors  thereof,  thereby  causing  the  funds  to  remain  uninvested,  and  a  con- 
sequent loss  of  interest;  and  if  the  loss  of  interest  was  not  caused  by  the  failure  to 
make  such  estimate,  he  is  liable  for  at  least  nominal  damages.'^  Where  an  official 
whose  duty  it  is  to  rent  school  lands  fails  to  report  and  pay  over  the  rents,  he  is 
chargeable  with  interest.'^*  Although  a  school  official  may  have  paid  the  money 
of  a  school-district  to  a  person  not  authorized  to  receive  it,  still,  if  he  be  ready 
to  pay  the  draft  of  the  school  trustees  when  presented,  his  duty  on  the  subject 
will  be  discharged. Where  it  is  provided  by  a  state  constitution  that  certain 
state  officers  shall  constitute  a  board  for  the  sale  of  school  lands  and  the  invest- 
ment of  the  proceeds,  in  an  action  by  such  officers  for  damages  sustained  by  reason 
of  a  false  certificate  as  to  the  title  of  land  offered  as  security  for  a  loan,  their  legal 
capacity  to  sue  need  not  be  alleged; '®  and  in  such  action  a  complaint  which  alleges 
that  such  officers  retained  one  to  examine  and  report  on  the  condition  of  the  title 
to  the  property  offered  as  security;  that  he  accepted  the  retainer;  that  he  neg- 
lected his  duty,  and  represented  that  the  security  offered  was  good;  that  such 
officers,  induced  by  his  representations,  advanced  money  on  the  security  offered; 
and  that  the  security  was  bad,  by  means  of  which  such  officers  sustained  damage, 
states  a  good  cause  of  action. '^^ 

C.  Creation,  Alteration,  Existence,  and  Dissolution  of  School-Dis- 
tricts —  1.  Incorporation,  Organization,  Creation,  Formation,'*  and  Alteration  — 
a.  Nature  and  Status  as  Corporations.    It  is  well  settled  that  school-districts 


68.  St.  Clair  County  f.  Baker,  34  111.  App. 
620. 

69.  Governor  v.  McEwen,  5  Humphr. 
(Tenn.)  241. 

70.  Governor  v.  McEwen,  5  Humphr. 
(Tenn.)  241. 

71.  State  V.  Ruth,  9  S.  D.  84,  68  N.  W. 
189. 

72.  State  i;.  Ruth,  9  S.  D.  84,  68  N.  W. 
189. 

73.  State  v.  Ruth,  9  S.  D.  84,  68  N.  W. 
189. 

74.  Bullock  t.  Governor,  2  Port.  (Ala.) 
484. 

75.  State  f.  Wright,  8  Blackf.  (Ind.)  65. 

76.  Pennoyer  Willis,  (Oreg.  1893)  32 
Pac.  57. 

77.  Pennoyer  v.  Willis,  (Oreg.  1893)  32 
Pac.  57. 

78.  The  words  « establish,"  "  create," 
"  form,"  and  "  organize,"  when  used  in  refer- 
ence to  school-districts,  are  practically  syn- 
onymous. State  V.  Blue  Earth  County  School 
Dist.  No.  152,  54  Minn.  213,  55  N.  W. 
1122. 

"  Organization "  means  formation  and  in- 
cludes everything  necessary  to  the  creation 


of  a  school-district,  or  bringing  it  into  being. 
State  V.  Blue  Earth  County  School  Dist.  No. 
152,  54  Minn.  213,  55  N.  W.  1122. 

"  Organized  "  means  the  same  as  incorpo- 
rated. State  V.  Power,  5  S.  D.  627,  59  N.  W. 
1090.  "  Organized,"  as  applied  to  a  school- 
district,  in  a  statute  providing  for  the  ex- 
penditure of  school  money  by  town  officers 
rather  than  district  officers,  implies  a  dis- 
trict originally  and  specially  created  by  leg- 
islative act,  with  special  powers  made  a  part 
of  or  at  least  coeval  with  the  organization. 
Gorham  School  Dist.  No.  1  v.  Deering,  91  Me. 
516,  40  Atl.  541. 

79.  California. — ^Denman  v.  Webster,  139 
Cal.  452,  73  Pac.  139. 

Dakota. —  School  Dist.  No.  61  r.  Alderson, 
6  Dak.  145,  41  N.  W.  466. 

Illinois. —  Bush  v.  Shipman,  5  111.  186. 

Indiana. —  See  Teeple  i\  State,  171  Ind. 
268,  86  N.  E.  49. 

Kansas. —  State  r.  Downs,  60  Kan.  788,  57 
Pac.  962;  Freeland  v.  Tillman,  49  Kan.  197, 
30  Pac.  235;  Knowles  r.  Topeka  Bd.  of  Edu- 
cation, 33  Kan.  692,  7  Pac.  561;  Beach  r. 
Leahy,  11  Kan.  23. 

Maine. —  Dresden  School   Dist.   No.   6  r. 
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and  boards  of  school  trustees  are  quasi-corporations,  and  that  they  are  public 
as  distinguished  from  private  corporations.^^  But  as  to  whether  or  not  they  are 
municipal  corporations  there  is  considerable  conflict  of  authority;  some  of  the 
cases  holding  them  to  be  so,  at  least  for  certain  purposes, and  some  of  them  hold- 
ing otherwise. A  school-district  is  a  distinct  corporation  from  a  city,**  or  town- 


^tna  Ins.  Co.,  54  Me.  SOS.  See  also  Whit- 
more  V,  Hogan,  22  Me.  564. 

Minnesota. —  Connor  v.  St.  Anthony  Bd.  of 
Education,  10  Minn.  439. 

Neiv  Hampshire. —  Harris  v.  Canaan  School 
Dist.  No.  10,  28  N.  H.  58.  Compare  Foster 
V.  Lane,  30  N.  H.  305. 

Neiv  York. —  Rapelye  v.  Van  Sickler,  1 
Edm.  Sel.  Cas,  175. 

OMo.— State  V.  Powers,  38  Ohio  St.  54. 

Pennsylvania. —  Pittsburg  v.  Sterrett  Sub- 
dist.  School,  204  Pa.  St.  635,  54  Atl.  463,  61 
L.  R.  A.  183.  Compare  Com.  v.  Beamish,  81 
Pa.  St.  389,  holding  that  a  school  officer  who 
mutilates  its  books  is  not  liable  under  a 
statute  punishing  the  officer  of  a  corporate 
body  for  mutilating  the  books  thereof. 

Rhode  Island. —  Cranston,  Petitioner,  18 
R.  I.  417,  28  Atl.  608;  Bull  v.  Woonsocket 
School  Committee,  11  R.  I.  244. 

Vermont. —  See  North  Troy  Graded  School 
Dist.  V.  Troy,  80  Vt.  16,  66  Atl.  1033. 

Washington. —  See  Maxon  v.  Spokane 
County  School  Dist.  No.  34,  5  Wash.  142,  31 
Pac.  462,  32  Pac.  110. 

Wisconsin. —  Stroud  v.  Stevens  Point,  37 
Wis.  367;  Janesville  School  Dist.  No.  3 
Macloon,  4  Wis.  79. 

United  States. —  Madden  v.  Lancaster 
County,  65  Fed.  188,  12  C.  C.  A.  566;  Na- 
tional Waterworks  Co.  v.  Kansas  City  School- 
Dist.  No.  7,  48  Fed.  523. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  39. 

80.  People  v.  Dupuyt,  71  111.  651;  Clinton 
County  School  Trustees  v.  Tatman,  13  111. 
27;  Littlewort  v.  Davis,  50  Miss.  403;  Landis 
V.  Ashworth,  57  N.  J.  L.  509,  31  Atl.  1017. 
But  compare  Bassett  v.  Fish,  75  N.  Y.  303, 
holding  a  board  of  education  to  be  a  com- 
plete and  no-t  merely  a  quasi-corporation. 

81.  Hughes  V.  Ewing,  93  Cal.  414,  28  Pac. 
1067;  Bush  v.  Shipmian,  5  111.  186;  Monti- 
cello  School  Town  v.  Kendall,  72  Ind.  91, 
37  Am.  Rep.  139;  Brown  v.  Newport  Bd.  of 
Education,  108  Ky.  783,  57  S.  W.  612,  22  Ky. 
L.  Rep.  483. 

82.  California. —  Los  Angeles  City  School 
Dist.  V.  Longden,  148  Cal.  380,  83  Pac. 
246;  Hughes  V.  Ewing,  93  Cal.  414,  28  Pac. 
1067,  both  holding  a  school-district  to  be  a 
corporation  of  a  quasi-municipal  character. 

Indiana. —  Davis  v.  Steuben  School  Tp.,  19 
Ind.  App.  694,  50  N.  E.  1. 

Kansas.— State  v.  Wilson,  65  Kan.  237, 
69  Pac.  172,  holding  that  a  school-district 
is  a  municipality  within  the  meaning  of  the 
eight-hour  law. 

Maine. —  Andrews  v.  Estes,  II  Me.  267,  26 
Am.  Dec.  521. 

Massachusetts. —  Whitney  v.  Stow,  111 
Mass.  368;  Gaskill  v.  Dudley,  6  Mete.  546, 
39  Am.  Dec.  750. 


Michigan. —  People  v.  Port  Huron  Bd.  of 
Education,  39  Mich.  635. 

Minnesota. —  Wright  County  School  Dist. 
No.  7  V.  Thompson,  5  Minn.  280. 

Mississippi. —  Council  v.  Woodard,  5  How. 
665,  37  Am.  Dec.  173. 

Neio  Jersey. —  Trenton  Public  Instruction 
Com'rs  V.  Fell,  52  N.  J.  Eq.  689,  29  Atl.  816, 
holding  that  a  school-district  is  a  municipal 
corporation  within  the  statutes  as  to  public 
improvements. 

Neic  York. —  Brownville  Union  Free  School 
Dist.  No.  1  V.  Glen  Park,  109  N.  Y.  App.  Div. 
414,  96  N.  Y.  Suppl.  428,  holding  that  a 
union  free  school  district,  although  a  munici- 
pal corporation  entitled  to  sue,  can  only  main- 
tain actions  relating  to  its  functions  and  hence 
cannot  obtain  an  injunction  to  restrain  a  vil- 
lage within  its  limits  from  separating  from 
the  district. 

North  Carolina. —  Smith  v.  Robersonville 
Graded  School,  141  N.  C.  143,  53  S.  E.  524, 
holding  that  a  school-district  is  a  municipal 
corporation  within  the  constitutional  pro- 
vision that  no  tax  shall  be  levied  unless  by 
a  vote  of  the  qualified  voters. 

Vermont. —  Tileston  v.  Newman,  23  Vt.  421. 

Washington. — State  v.  Grimes,  7  Wash. 
270,  34  Pac.  836  (holding  that  a  school-dis- 
trict is  a  municipal  corporation  within  the 
constitutional  provision  that  the  school  fund 
"  may  be  invested  in  national,  state,  county 
or  municipal  bond");  Maxon  v.  Spokane 
County  School  Dist.  No.  34,  5  Wash.  142,  31 
Pac.  462,  32  Pac.  110  (holding  that  a  statute 
requiring  municipal  corporations  to  require 
bonds  from  contractors  applies  to  school- 
districts)  . 

See  43  Cent.  Dig.  tit"  Schools  and  School 
Districts,"  §  39. 

83.  Illinois. —  People  v.  School  Trustees, 
78  111.  136. 

Iowa. —  Sheridan  Dist.  Tp.  v.  Frahm,  102 
Iowa  5,  70  N.  W.  721. 

Kansas. —  Freeland  v.  Stillman,  49  Kan. 
197,  30  Pac.  235,  holding  that  the  term  "  mu- 
nicipal corporations,"  properly  speaking,  only 
includes  cities,  towns,  and  villages,  and  does 
not  embrace  school-districts;  but  these  latter 
belong  to  the  same  class  as  counties  and 
townships. 

Kentucky. —  Brown  v.  Newport  Bd.  of  Edu- 
cation, 108  Ky.  783,  57  S.  W.  612,  22  Ky.  L. 
Rep.  483. 

Missouri. —  Heller  v.  Stremmel,  52  Mo.  309. 

Pennsylvania. — Wharton  v.  Oass  Tp.  School 
Directors,  42  Pa.  St.  358. 

United  States. —  Madden  v.  Lancaster 
County,  65  Fed.  188,  12  C.  C.  A.  566. 

See  43  Cent.  Dig.  tit.  "Schools  and  School 
Districts,"  §  39. 

84.  California. —  Los  Angeles  City  School 
Dist.  V.  Longden,  148  Cal.  380,  83  Pac.  246j 
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ship/^  although  their  territorial  limits  may  be  the  same.^^  School-districts  are 
corporations  created  for  a  special  purpose,  and  have  only  the  powers  expressly 
granted  to  them  and  those  that  are  necessary  to  accomplish  the  objects  for  which 
they  are  created.  In  the  discharge  of  their  duties  and  the  exercise  of  the  powers 
granted  they  are  governed  and  restrained  by  the  provisions  of  the  law  creating 
them.«7 

b.  Power  to  Organize,  Etc.,  or  Alter  —  (i)  iN  General.  The  power  to 
organize,  estabhsh,  or  lay  off  new  school-districts,  or  to  divide,  change  the  bound- 
aries, or  otherwise  alter  existing  districts  is  vested  primarily  in  the  legislature,^^ 
which  may  act  without  the  assent  of  the  inhabitants  of  the  affected  territory. 


San  Diego  v.  Dauer,  97  Cal.  442,  32  Pac. 
561. 

Michigan. —  People  v.  Port  Huron  Bd.  of 
Edoication,  39  Mich.  635  (holding  that  the 
board  of  education  of  a  city  is  a  municipal 
corporation  whose  members  are  not  city  offi- 
cers removable  by  the  common  council)  ; 
Board  of  Education  v.  Detroit,  30  Mich.  505 
(holding  that  a  board  of  education  is  a  dis- 
tinct corporation  from  a  city). 

Missouri. —  Buchanan  County  School  Dist. 
No.  7  V.  St.  Joseph  School  Dist.,  184  Mo.  140, 
82  S.  W.  1082;  State  v.  Henderson,  145  Mo. 
329,  46  S.  W.  1076. 

Isleio  Jersey. —  Industrial  School  Dist.  v. 
Whitehead,  13  N.  J.  Eq.  290. 

Ohio. —  Board  of  Education  v.  Board  of 
Education,  41  Ohio  St.  680,  holding  that 
where  a  high  school  was  established  accord- 
ing to  the  then  existing  statutes,  and  was 
thereby  vested  in  the  township  board, 
on  the  forming  of  that  territory  into  an  in- 
corporated village,  the  property  and  manage- 
ment of  the  school  did  not  pass  to  the  board 
of  education  of  the  incorporated  village. 

Wisconsin. —  State  v.  Wolfrom,  25  Wis. 
468,  holding  that  where  a  village  incorporated 
by  the  legislature  includes  only  a  part  of  the 
territory  of  a  school-district,  in  the  absence 
of  a  declared  intention  to  the  contrary,  the 
organization  of  the  district  is  not  destroyed, 
but  it  becomes  a  joint  district,  the  school 
taxes  to  be  collected  by  the  authorities  of 
each  portion  for  common  use. 

United  States. —  National  Waterworks  Co. 
V.  Kansas  City  School-Dist.  No.  7,  48  Fed. 
523. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  40. 

85.  Teeple  v.  State,  171  Ind.  268,  86  N.  E. 
49 ;  Hornby  v.  State,  69  Ind.  102 ;  McLaugh- 
lin V.  Shelby  Tp.,  52  Ind.  114;  Heizer  v. 
Yohn,  37  Ind.  415;  North  Troy  Graded  School 
Dist.  V.  Troy,  80  Vt.  16,  66  Atl.  1033. 

86.  Los  Angeles  City  School  Dist.  v.  Long- 
den,  148  Cal.  380,  83  Pac.  246;  Hornby  v. 
State,  69  Ind.  102;  McLaughlin  v.  Shelby  Tp., 
52  Ind.  114;  Heizer  u.  Yohn,  37  Ind.  415. 

87.  California. — ^  Denman  v.  Webster,  139 
Cal.  452,  73  Pac.  139. 

Dafcota.— Farmers',  etc.,  Nat.  Bank  v. 
School  Dist.  No.  53,  6  Dak.  255,  42  N.  W. 
767;  School  Dist.  No.  61  v.  Alderson,  6  Dak. 
145,  41  N.  W.  466. 

Indiana.—  See  Davis  v.  Steuben  School  Tp., 
19  Ind.  App.  694,  50  N.  E.  1. 
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Kansas.—  State  v.  Downs,  60  Kan.  788,  57 
Pac.  962. 

Minnesota. —  Wright  County  School  Dist. 
No.  7  V.  Thompson,  5  Minn.  280. 

Neiv  Hampshire. —  Harris  v.  Canaan  School 
Dist.  No.  10,  28  N.  H.  58. 

Neio  York. —  Rapelye  V.  Van  Sickler,  1 
Edm.  Sel.  Cas.  175. 

Oklahoma. —  Garfield  County  School  Dist. 
No.  17  V.  Zediker,  4  Okla.  599,  47  Pac.  482. 

United  States. —  Travelers'  Ins.  Co.  v.  Os- 
wego Tp.,  59  Fed.  58,  7  C.  C.  A.  669. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  39. 

88.  Illinois.— Schofield  v.  Watkins,  22  111. 
66.  See  also  Greenleaf  v.  Township  No.  41 
Trustees,  22  111.  236. 

Iowa. —  Fairview  Independent  School  Dist. 
V.  Burlington  Independent  School  Dist.,  139 
Iowa  249,  117  N.  W.  668;  Fairview  Independ- 
ent Dist.  V.  Durland,  45  Iowa  53,  holding  that 
school-districts,  whether  they  are  independent 
school-districts  or  township  school-districts, 
are  creatures  of  statute  and  may  be  altered 
in  such  manner  as  the  legislature  may  deem 
advisable. 

Michigan. — Atty.-Gen.  v.  Lowrey,  131  Mich. 
639,  92  N.  W.  289;  Perrizo  v.  Kesler,  93 
Mich.  280,  53  N.  W.  391;  Oshtemo  Tp.  School 
Dist.  No.  13  V.  Dean,  17  Mich.  223.  See  also 
Keweenaw  Assoc.  v.  Hancock  Tp.  School- 
Dist.  No.  1,  98  Mich.  437,  57  N.  W.  404. 

Minnesota. —  Connor  v.  St.  Anthony  Bd.  of 
Education,  10  Minn.  439. 

North  Carolina. —  McLeod  V.  Carthage,  148 
N.  C.  77,  61  S.  E.  605;  Smith  u.  Robersonville 
Graded  School,  141  N.  C.  143,  53  S.  E.  524. 

Oklahoma. —  Garfield  County  School  Dist. 
No.  17  V.  Zediker,  4  Okla.  599,  47  Pac.  482. 

Pennsylvania. —  Wolf's  Appeal,  58  Pa.  St. 
471. 

Texas. —  State  v.  Norwood,  24  Tex.  Civ. 
App.  24,  57  S.  W.  875. 

Vermont. —  Barre  v.  Barre  School  Dist.  No. 
13,  67  Vt.  108,  30  Atl.  807,  holding  that  a 
change  of  territorial  limits  amounts  simply 
to  a  change  of  trustees. 

West  Virginia. —  Kuhn  t\  Wellsburg  Bd.  of 
Education,  4  W.  Va.  499. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  53.  See  also  Constitutional 
Law,  8  Cyc.  903  note  5. 

89.  Atty.-Gen.  r.  Lowrev,  131  Mich.  639, 
92  N.  W.  289;  Garfield  County  School  Dist. 
No.  17  Zediker,  4  Okla.  599^  47  Pac.  482; 
Kuhn    V.    Wellsburg    Bd.    of    Education,  4 
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And  indeed  this  power  on  the  part  of  the  legislature  has  been  very  frequently 
exercised  in  many  instances.®*^ 

(ii)  Delegation  of  Power  —  (a)  In  General.  The  power  to  estabhsh 
new  school-districts,  or  to  alter  existing  ones,  may  be  delegated  by  the  legislature 
to  subordinate  agencies  or  officers;®^  and  in  most  jurisdictions  this  has  been 
done.^^  When  the  power  to  exercise  the  authority  is  made  to  depend  upon  the 
performance  of  certain  conditions,  such  as  the  signing  of  a  petition  by  a  certain 


W.  Va.  490.  See  also  State  v.  Norwood,  24 
Tex.  Civ.  App.  24,  57  S.  W.  875. 

90.  See  the  statutes  of  the  several  states. 
And  see  the  following  cases: 

Georgia. —  Edalgo  v.  Southern  R.  Co.,  129 
Ga.  258,  58  S.  E.  846. 

Maine. —  Tucker  v.  Wentworth,  35  Me.  393. 

Michigan. —  Johnston  v.  Oathro,  51  Mich. 
80,  16  N.  W.  241. 

Minnesota. —  School  Dist.  No.  1  v.  Eckert, 
84  Minn.  417,  87  N.  W.  1019. 

Missouri. —  State  v.  Fry,  186  Mo.  198,  85 
S.  W.  328;  Buchanan.  County  School  Dist. 
No.  7  V.  St.  Joseph  School  Dist.,  184  Mo.  140, 
82  S.  W.  1082;  McManning  v.  Farrar,  46 
Mo.  376. 

Neic  Hampshire. — Pickering  v.  Coleman,  53 
N.  H.  424. 

New  Jersey. —  Conover  t>.  Parker,  57 
N.  J.  L.  631,  31  Atl.  769. 

OMo.— Fulks  V.  Wright,  72  Ohio  St.  547, 
75  N.  E.  55;  Scott  V.  McCullough,  72  Ohio 
St.  538,  75  N.  E.  52  (both  cases  construing 
statutes  providing  for  the  formation  of  spe- 
cial school-districts)  ;  Anders  v.  Spargur,  19 
Ohio  St.  577;  Bryant  v.  Goodwin,  9  Ohio  St. 
471. 

Pennsylvania. —  Colvin  v.  Beaver,  94  Pa. 
St.  388;  Claysville  Burrough  School  Dist.  v. 
Worrell,  37  Pa.  Super.  Ct.  10. 

Texas. —  State  v.  Buchanan,  37  Tex.  Civ. 
App.  325,  83  S.  W.  723;  Swenson  v.  Mc- 
Laren, 2  Tex.  Civ.  App.  331,  21  S.  W.  300. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  41. 

91.  Garfield  County  School  Dist.  No.  17  V. 
Zediker,  4  Okla.  599,  47  Pac.  482. 

92.  See  the  statutes  of  the  several  juris- 
dictions. And  see  Mooney  v.  Tulare  County, 
2  Cal.  App.  65,  83  Pac.  165;  Scoville  v.  Mat- 
toon,  55  Conn.  144,  10  Atl.  511;  School  Dist. 
No.  61  V.  Alderson,  6  Dak.  145,  41  N.  W. 
466;  Bloomfield  School  Tp.  v.  Castalia  In- 
dependent School  Dist.,  134  Iowa  349,  112 
N.  W.  5;  Steele  v.  Glen  Park,  119  N.  Y. 
App.  Div.  918,  105  N.  Y.  Suppl.  1144  [af- 
firmed  in  193  N.  Y.  341,  86  N.  E.  261 ;  Moss 
V.  Huntsburg  Special  School  Dist.  No.  1,  58 
Ohio  St.  354,  5.0  N.  E.  921;  In  re  Wilson,  21 
Ont.  App.  585,  24  Can.  Sup.  Ct.  706;  McFee 
V.  Dundar,  10  U.  C.  C.  P.  94;  In  re  Chamber- 
lain, 45  U.  C.  Q.  B.  26;  In  re  T^rell,  35 
U.  C.  Q.  B.  247,  holding  that  under  34 
Vict.  c.  33,  the  county  council  has  implied 
power  to  change  the  limits  of  a  high  school- 
district  from  time  to  time,  and  not  merely 
once,  or  when  an  additional  school  is  estab- 
lished. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  59 Vs. 
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Power  of  towns  or  townships  see  Groton 
First  School  Dist.  v.  Eighth  School  Dist.,  78 
Conn.  71,  61  Atl.  234;  Sixteenth  School 
Dist.  V.  Eighteenth  School  Dist.,  54  Conn.  50, 
5  Atl.  609;  Tucker  v.  Wentworth,  35  Me. 
393;  Adams  V.  Crooks,  7  Gray  (Mass.)  411; 
Fry  V.  Athol  First  School  Dist.,  4  Cush. 
(Mass.)  250;  Waldron  v.  Lee,  5  Pick. 
(Mass.)  323;  Alton  School  Dist.  No.  2  v. 
Gilman,  3  N.  H.  168;  State  v.  Norwood,  24 
Tex.  Civ.  App.  24,  57  S.  W.  875,  holding 
that  a  town  may  change  the  boundaries  of 
a  district  Mithooit  the  consent  of  the  ma- 
jority of  the  legal  voters  of  the  district. 

Power  of  school  trustees,  directors,  in- 
spectors, commissioners,  committeemen,  etc., 
see  Bourland  v.  Snyder,  224  111.  478,  79 
N.  E.  568  (holding  that  a  statute  conferring 
power  on  school  trustees  to  divide  or  con- 
solidate districts  gives  them  power  to  create 
a  new  district  by  dividing  an  existing  one)  ; 
School  Trustees  v.  People,  76  111.  621;  Glen- 
coe  Bd.  of  Education  v.  School  Trustees,  74 
111.  App.  401  [affirmed  in  174  111.  510,  51 
N.  E.  6561  (holding  that  the  records  of  trus- 
tees must  show  the  jurisdictional  facts  upon 
the  existence  of  which  their  power  to  act 
depends)  ;  Schaefer  v.  People,  20  111.  App. 
605;  Potter  V.  School  Trustees,  10  111.  App. 
343;  Henricks  v.  State,  151  Ind.  454,  50 
N.  E.  559,  51  N.  E.  933;  State  v.  Wilson, 
149  Ind.  253,  48  N.  E.  1030;  Mum  v.  Soap 
Creek  School  Tp.,  110  Iowa  652,  82  N.  W.  323; 
Center  Dist.  Tp.  v.  Lansing  Independent  Dist., 
82  Iowa  10,  47  N.  W.  1033;  Morgan  v.  Wil- 
fley,  70  Iowa  338,  30  N.  W.  606 ;  Mt.  Vernon 
Independent  Dist.  v.  Harris  Grove  Independ- 
ent Dist.,  65  Iowa  590,  22  N.  W.  689; 
Smelzer  v.  Big  Prairie  Tp.  School  Inspectors, 
125  Mich.  666,  85  N.  W.  94;  Coulter  v. 
School  Inspectors,  59  Mich.  391,  26  N.  W. 
649;  Clement  v.  Everest,  29  Mich.  19  (holding 
that  the  fact  that  school  inspectors  are  inter- 
ested parties,  as  taxpayers  and  residents  of  the 
district,  does  not  affect  the  validity  of  their 
action  in  changing  the  boundaries  of  such 
district)  ;  Oshtemo  Tp.  School  Dist.  No.  13 
V.  Dean,  17  Mich.  223;  People  v.  Davidson, 
2  Dougl.  (Mich.)  121;  State  v.  Riley,  85  Mo. 
156  (holding  that  a  county  school  commis- 
sioner cannot  change  the  boundaries  of  a 
school-district  otherwise  than  as  proposed  in 
the  election  held  to  submit  the  question  of 
such  change)  ;  State  v.  Patton,  108  Mo.  App. 
26,  82  S.  W.  537;  State  v.  Browning,  28 
N.  J.  L.  556;  State  p.  Reeves,  28  N.  J.  L. 
520;  Langto  v.  Raymond,  90  N.  Y.  App.  Div. 
614,  86  N.  Y.  Suppl.  182;  Canton  Union 
School  V.  Meyer,  9  Ohio  St.  580;  Wayne  Tp. 
Bd.  of  Education  v.  Clark,  6  Ohio  Cir.  Ct. 
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number  of  voters  or  the  like,  the  agent  or  officer  cannot  act  until  such  conditions 
have  been  compHed  with/^  and  cannot  refuse  to  act  when  they  have  been.^* 

(b)  Appeal  and  Review  —  (1)  In  General.  Where  authority  to  establish  or 
alter  school-districts  is  delegated  to  subordinate  agencies  or  officers,  provision  is 
made  by  statute  in  many  jurisdictions  for  appeals  from  their  action. But  in 
the  absence  of  statute  authorizing  it  the  courts  will  not  interfere  with  the  action 
of  school  trustees  and  like  officials  in  forming  or  altering  school-districts,  unless 


599,  3  Ohio  Cir.  Dec.  604;  State  v.  Raine,  4 
Ohio  Cir.  Ct.  72,  2  Ohio  Cir.  Dec.  426;  Bd. 
of  Education  v.  Bowen,  8  Ohio  Dec.  (Re- 
Print)  548,  8  Cine.  L.  Bui.  312;  Conley  f.  West 
Deer  Tp.  School  Directors,  32  Pa.  St.  194 
(holding  that  school  directors  cannot  bind 
themselves  and  their  successors  by  a  contract 
that  a  certain  school-district  shall  not  be 
changed)  ;  Bull  v.  Woonsocket  School  Com- 
mittee, 11  R.  I.  244;  Rodemer  v,  Mitchell, 
90  Tenn.  65,  15  S.  W.  1067. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  59i^. 

Power  of  county  superintendent  see  People 
V.  Vanhorn,  20  Colo.  App.  215,  77  Pac.  978; 
Newlon  v.  Montrose  Independent  Dist.,  109 
Iowa  169,  80  N.  W.  316;  Union  Independent 
Dist.  V.  Cedar  Rapids  Independent  Dist.,  62 
Iowa  616,  17  N.  W.  895;  Stewart  v.  Adams, 
50  Kan.  560,  32  Pac.  122;  Cloud  County 
School  Dist.  No.  SO  v.  Roach,  41  Kan.  531, 
21  Pac.  597;  Howard  'o.  Forester,  109  Ky. 
336,  59  S.  W.  10,  22  Ky.  L.  Rep.  843; 
Mouser  v.  Spaulding,  96  S.  W.  882,  29  Ky. 
L,  Rep.  1071  (holding  that  in  the  matter  of 
establishing  or  refusing  to  establish  a  new 
school-district,  the  duties  of  the  county  su- 
perintendent of  schools  are  statutory  and 
purely  administrative,  and  he  cannot  be 
made  to  observe  the  interests  of  any  indi- 
vidual )  ;  Farley  v.  Gilbert,  72  S.  W.  1098, 
24  Ky.  L.  Rep.  2109  (holding  that  it  will 
be  presumed  that  the  action  of  the  county 
superintendent  in  changing  the  boundaries 
of  school-districts  was  based  on  a  proper 
reason)  ;  Anderson  v.  Green,  55  S.  W.  420, 
21  Ky.  L.  Rep.  1439;  Sherman  Cminty 
School  Dist.  No.  67  v.  Sherman  County 
School  Dist.  No.  24,  55  Nebr.  716,  76  N.  W. 
420;  Bay  State  Live-Stock  Co.  v.  Bing,  51 
Nebr.  570,  71  N.  W.  311  (holding  that  under 
the  statute  providing  that  the  county  super- 
intendent shall  divide  organized  counties 
into  school-districts,  his  power  so  to  do  is 
not  affected  by  the  desire  or  other  expression 
of  the  will  of  the  resident  voters  to  be  or- 
ganized into  such  a  district,  nor  is  any  notice 
of  his  proposed  action  necessary)  ;  Hend- 
reschke  v.  Harvard  High  School  Dist.,  35 
Nebr.  400,  53  N.  W.  204;  School-Dist.  v. 
Wheeler,  25  Nebr.  199,  41  N.  W.  143;  Cowles 
V.  School  Dist.  No.  6,  23  Nebr.  655,  37  N.  W. 
493  (holding  that  no  cause  of  action  accrues 
to  a  district  as  a  corporation  against  the 
superintendent  for  the  manner  in  which  he 
may  exercise  this  power)  ;  Kellogg  v. 
Comanche  County  School  Dist.  No.  10,  13 
Okla.  285,  74  Pac.  110;  Caddo  County  School 
Dist.  No.  44  v.  Turner,  13  Okla.  71,  73  Pac. 
952;  Pond  Creek  Bd.  of  Education  v.  Boyer, 


5  Okla.  225,  47  Pac.  1090;  Garfield  County 
School  Dist.  No.  17  v.  Zediker,  4  Okla.  599, 
47  Pac.  482;  Redfield  School  Dist.  No.  12  v. 
Redfield  Independent  School  Dist.  No.  20,  14 
S.  D.  229,  85  N.  W.  180. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  591/2. 

Power  of  county  courts  or  courts  of  county 
commissioners  see  Bailey  v.  Figely,  106  Ky. 
725,  51  S.  W.  424,  21  Ky.  L.  Rep.  341;  Bd. 
of  Education  v.  Stuck,  39  Ohio  St.  259; 
Rodemer  v.  Mitchell,  90  Tenn.  65,  15  S.  W. 
1067;  Porter  v.  State,  78  Tex.  591,  14  S.  W. 
794;  Reynolds  Land,  etc.,  Co.  v.  McCabe,  72 
Tex.  57,  12  S.  W.  165;  State  i?.  Watson, 
(Tenn.  Ch.  App.  1896)  39  S.  W.  536;  Lytle 
School  Dist.  V.  Haas,  24  Tex.  Civ.  App.  433, 
59  S.  W.  830;  Whitmire  v.  State,  (Tex.  Civ. 
App.  1898)  47  S.  W.  293;  Rhomberg  v.  Mc- 
Laren, 2  Tex.  Civ.  App.  391,  21  S.  W.  571. 

Power  of  county  commissioners  see  Cald- 
well V.  Robeson  County  Com'rs,  90  N.  C. 
453;  McCormac  v.  Robeson  County  Com'rs, 
90  N.  C.  441 ;  School  Dist.  No.  74  v.  Lincoln 
County,  9  S.  D.  291,  68  N.  W.  746;  Sixteenth 
School  Dist.  V.  Davis  County,  16  Utah  323, 
52  Pac.  279. 

Formal  requirements. — ^Where  power  to 
form  school-districts  is  delegated  to  private 
persons,  the  method  prescribed  by  the  legis- 
lature should  be  substantially  followed. 
Form  is  the  substance,  and  a  blunder  in  form 
means  invalidity.  Arthur  Tp.  Roman 
Catholic  Separate  School  Trustees  v.  Arthur, 
21  Ont.  60. 

Seal  and  signature. — A  by-law  of  a  town- 
ship corporation  for  the  purpose  of  dividing 
a  school  section  is  invalid,  unless  under  the 
corporate  seal,  and  signed  by  the  head  and 
by  the  clerk  of  the  corporation.  Holt  v. 
Medontc  Tp.,  22  Ont.  302. 

93.  People  v.  Van  Horn,  20  Colo,  App.  215, 
77  Pac.  978;  Henricks  v.  State,  151  Ind. 
454,  50  N.  E.  559,  51  N.  E.  930;  Langto  r. 
Raymond,  90  N.  Y.  App.  Div.  614,  86  N.  Y. 
Suppl.  182;  Caddo  County  School  Dist.  No. 
44  V.  Turner,  13  Okla.  71,  73  Pac.  952. 

94.  School  Trustees  v.  People,  76  111.  621 
(mandamus  will  lie)  ;  Potter  v.  School  Trus- 
tees, 10  111.  App.  343;  Munn  v.  Soap  Creek 
School  Tp.,  110  Iowa  652,  82  N.  W.  323. 

95.  See  the  statutes  of  the  several  juris- 
dictions. And  see  Groton  First  School  Dist. 
V.  Eighth  School  Dist.,  78  Conn.  71,  61  Atl. 
234  (appeal  to  superior  court  is  authorized)  ; 
Mason  r.  People,  185  111.  302,  56  N.  E.  1069; 
Sedgwick  Countv  School  Dist.  No.  116  r. 
Wolf,  78  Kan.  805,  98  Pac.  237;  Jeffreys  r. 
School  Dist.  No.  54,  3  Kan.  App.  154.  42 
Pac.  830  (appeal  to  board  of  county  com- 
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fraud;  corruption,  oppression,  or  gross  injustice  is  clearly  shown and  where  by 
statute  an  appeal  is  provided  for  from  one  official  or  set  of  officials  to  another  the 
same  rule  applies  as  to  reviewing  the  actions  of  the  latter. In  Minnesota  it  has 
been  decided  that  a  board  of  county  commissioners,  to  whom  is  intrusted  the  matter 
of  forming  school-districts,  may  appeal  from  an  order  of  the  district  court  revers- 
ing their  action  in  establishing  a  new  school-district.^^  Where  an  appeal  lies 
from  the  action  of  an  official  with  reference  to  forming  or  altering  school-districts, 
the  remedy  by  appeal  is  exclusive  and  mandamus  will  not  be  granted  to  control 
such  official's  action.^® 


missioners)  ;  Bloomquist  v.  Washington 
County,  101  Minn.  163,  112  N.  W.  253  (ap- 
peal to  county  district  court)  ;  State  v.  Job, 
205  Mo.  1,  103  S.  W.  493  (holding  that  upon 
an  appeal  to  arbitrators  in  a  proceeding  to 
consolidate  school-districts,  it  is  not  neces- 
sary that  they  or  the  witnesses  testifying 
before  them  be  sworn)  ;  Tilley  v.  Greer 
County,  15  Okla.  219,  79  Pac.  756  (right 
of  board  of  county  commissioners  to  which 
an  appeal  is  taken  from  the  county  superin- 
tendent to  reconsider  its  action)  ;  Hus  v.  Ste. 
Victoria  Parish  School  Com'rs,  19  Can.  Sup. 
Ct.  477  (holding  that  a  petition  in  appeal 
must  be  approved  by  three  qualified  school 
visitors)  ;  In  re  Almonte  Bd.  of  Education, 
12  Ont.  L.  Rep.  486;  In  re  Proper,  34  U.  C. 
Q.  B.  266;  Tremblay  v.  Valentin,  12  Can. 
Sup.  Ct.  546. 

See  43  Cent.  Dig.  tit.  "Schools  and  School 
Districts,"  §  68. 

Appeals  to  state  and  county  superintend- 
ents of  public  instruction  see  Greene  County 
V.  Dist.  No.  2  School  Directors,  190  111.  390, 
60  N.  E.  531;  Hamilton  v.  Frette,  189  111. 
190,  59  N.  E.  588;  Henricks  v.  State,  151 
Ind.  454,  50  N.  E.  559,  51  N.  E.  933;  State 
V.  Alexander,  129  Iowa  538,  105  N.  W.  1021 
(holding  that  the  remedy  for  testing  the  in- 
corporation of  a  school-district  by  appeal  to 
the  county  superintendent  is  not  exclusive)  ; 
Munn  V.  Soap  Creek  School  Tp.,  110  Iowa 
652,  82  N.  W.  323;  Morgan  v.  Wilfiey,  70 
Iowa  338,  30  N.  W.  606;  Gividen  v.  School 
Dist.  No.  54,  126  Ky.  194,  102  S.  W.  1191, 
31  Ky.  L.  Rep.  633;  People  v.  Skinner,  74 
N.  Y.  App.  Div.  58,  77  N.  Y.  Suppl.  36; 
State  V.  Whitford,  54  Wis.  150,  11  N.  W. 
424;  Joint  School  Dist.  No.  7  V.  Wolfe,  12 
Wis.  685  (holding  that  the  assistant  state 
superintendent  of  public  instruction  may 
not  examine  and  determine  appeals  from  the 
decision  of  the  town  superintendents  in 
forming  and  altering,  or  refusing  so  to  do, 
school-districts;  as  this  is  a  quasi-judicial 
function,  which  should  be  exercised  by  the 
state  superintendent  in  person). 

On  appeal  to  the  board  of  county  commis- 
sioners from  the  decision  of  the  county  super- 
intendent as  to  the  formation  or  alteration 
of  school-districts,  the  board  has  no  orig- 
inal jurisdiction.  Its  only  function  is  to 
determine  whether  the  decision  of  the  county 
superintendent  shall  be  sustained.  State  v. 
Secrest,  60  Kan.  641,  57  Pac.  500. 

In  Pennsylvania  the  statute  (act  May  20, 
1857)  provides  that  when  an  independent  dis- 
trict has  been  created  in  violation  of  the  prin- 
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ciples  therein  declared,  the  court  of  quarter 
sessions  may  open  the  decree  and  reexamine 
the  case  on  the  merits.  See  In  re  Sewickley 
Tp.  Independent  School  Dist.  No.  8,  33  Pa. 
St.  297 ;  Brown  v.  Independent  School  Dist., 
(1888)  16  Atl.  32;  In  re  Greenwood  Tp.  In- 
dependent School  Dist.,  19  Pa.  Co.  Ct.  452; 
In  re  Harrisville  Borough  Independent  School 
Dist.,  6  Pa.  Co.  Ct.  469. 

In  Ontario  when  the  alteration  of  a  school- 
district  is  proposed  an  appeal  lies  from  the 
township  council  to  the  county  council,  by 
which  arbitrators  are  appointed  to  determine 
the  matter.  See  In  re  Southwold  School  Sec- 
tions, 3  Ont.  L.  Rep.  81;  In  re  Wooliver,  31 
Ont.  606;  In  re  Amaranth  School  Trustees, 
30  Ont.  43;  In  re  Powers,  29  Ont.  571 
[affirmed  in  26  Ont.  App.  4831 ;  In  re  Hamil- 
ton Tp.  School  Section  No.  16,  29  Ont.  390 
(holding  that  no  appeal  lies  from  the  refusal 
of  a  township  council  to  divide  a  school-dis- 
trict) ;  Re  Martin,  25  Ont.  411  (holding  that 
notice  of  appeal  must  be  given  within  the 
time  required  by  statute). 

96.  School  Directors  v.  School  Trustees,  66 
111.  247;  Thompson  v.  Beaver,  63  111.  353; 
Metz  V.  Anderson,  23  111.  463,  76  Am.  Dec. 
704;  Grove  v.  Peoria,  20  111.  532;  Garfield 
County  School  Dist.  No.  17  v.  Zedicker, 
4  Okla.  599,  47  Pac.  482.  See  also  Stephens 
V.  Buie,  23  Tex.  Civ.  App.  491,  57  S.  W.  312. 

97.  Illinois. —  Greene  County  v.  Dist.  No. 
2  School  Directors,  190  111.  390,  60  N.  E. 
531;  Hamilton  v.  Frette,  189  111.  190,  59 
N.  E.  588. 

Indiana. —  Henricks  v.  State,  151  Ind. 
454,  50  N.  E.  559,  51  N.  E.  933. 

Iowa. —  Munn  v.  Soap  Creek  School  Tp., 
110  Iowa  652,  82  N.  W.  323. 

Kentucky. —  Gividen  v.  School  Dist.  54, 
126  Ky.  194,  102  S.  W.  1191,  31  Ky.  L.  Rep. 
633. 

Missouri. —  State  V.  Job,  205  Mo.  1,  103 
S.  W.  493. 

In  Washington  under  the  statute  provid- 
ing that  the  action  of  the  county  superin- 
tendent in  organizing  a  new  school-district 
may  be  reviewed  on  appeal  to  the  county 
commissioners,  whose  decision  shall  be  final, 
the  court  has  no  jurisdiction  to  review  the 
action  of  the  board  on  such  an  appeal  unless 
there  is  a  want  of  jurisdiction  or  some  ac- 
tion in  excess  of  jurisdiction.  Wilsey  V. 
Cornwall,  40  Wash.  250,  82  Pac.  303. 

98.  Moede  v.  Stearns  County,  43  Minn.  312, 
45  N.  W.  435. 

99.  State  v.  Clary,  25  Nebr.  403,  41  N.  W. 
256. 
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(2)  Certiorari.^  The  common-law  writ  of  certiorari  may  issue  to  boards  of 
school  directors,  trustees,  inspectors,  and  the  like  where  in  forming  or  altering 
school-districts  they  exceed  their  jurisdiction,  or  proceed  illegally,  or  where  there  is 
no  appeal  or  other  mode  of  directly  reviewing  their  proceedings.^  Irregularities 
in  the  proceedings  of  such  tribunals,  which  do  not  affect  their  jurisdiction  or 
property  rights  cannot,  however,  be  reviewed  on  certiorari.^  And  the  principle 
that  the  issuance  of  a  Avrit  of  certiorari  is  largely  discretionary,  and  that  it  will 
not  be  permitted  to  accomplish  a  palpable  injustice,  has  been  applied  with  refer- 
ence to  the  proceedings  of  such  tribunals.*  Proceedings  whereby  a  school-district 
is  created  out  of  existing  districts  cannot  be  reviewed  by  certiorari  after  the  dis- 
trict has  assumed  the  functions  of  a  corporation,  the  proper  remedy  being  by  quo 
warranto.^ 

e.  Proceedings  For  Organization  or  Alteration — (i)  In  General.  Action  in 
accordance  with  the  statutory  provisions  relative  thereto  must  be  taken  in  order  to 
effect  the  organization  or  establishment  of  school-districts.^  Thus  where  the  voters 
of  a  newly  formed  district  are  required  to  meet  and  organize  within  a  certain  time, 
this  must  be  done.''  And  the  establishment  of  school-districts  by  officers  or  boards 
is  not  effected  until  it  is  so  entered  upon  the  public  records,  so  as  to  notify  the  public 
that  it  has  been  done.^  It  has  been  held,  however,  that  if  the  inhabitants  of  a  school- 
district  defined  by  a  county  school  superintendent  assent  to  such  organization,  and 


1.  Certiorari  generally  see  Certioraki,  6 
Cyc.  730. 

2.  Potter  V.  School  Trustees,  10  111.  App. 
343.  See  also  School  Dist.  No.  2  v.  Pace,  113 
Mo.  App.  134,  87  S.  W.  580.  Compare  Doxey 
V.  Martin  School  Inspectors,  67  Mich.  601, 
35  N.  W.  170.  But  see  Moede  v.  Stearns 
County,  43  Minn.  312,  45  N.  W.  435;  Le- 
mont  V.  Dodge  County,  39  Minn.  385,  40 
N.  W.  359,  both  holding  that,  although  in 
other  jurisdictions  any  proceedings,  whether 
legislative,  judicial,  or  executive,  of  any  in- 
ferior court,  tribunal,  board,  or  officer,  may 
be  reviewed  on  certiorari,  if  there  is  no  ap- 
j)eal  or  other  direct  way  of  reviewing  their 
proeeedings,  in  Minnesota  the  office  of  the 
writ  is  confined  to  reviewing  acts  judicial  or 
quasi-judicial,  and  therefore  the  action  of  a 
board  of  county  commissioners  in  forming 
a  new  school-district,  being  legislative  and 
not  judicial  in  its  nature,  cannot  be  reviewed 
on  certiorari. 

Notice. — ^A  statutory  requirement  that  no- 
tice must  be  given  before  school-boards  and 
the  like  shall  proceed  is  jurisdictional,  and 
where  such  notice  has  not  been  given  cer- 
tiorari will  issue  to  review  their  proceedings. 
Gentle  v.  School  Inspectors,  73  Mich.  40,  40 
N.  W.  928;  Fractional  School  Dist.  No.  3  v. 
Martin  School  Inspectors,  63  Mich.  611,  30 
N.  W.  198;  State  v.  Clifton,  113  Wis.  107, 
88  N.  W.  1019. 

3.  Donough  v.  Dewey,  82  Mich.  309,  46 
N.  W.  782.  See  also  Molyneaux  v.  Moly- 
neaux,  130  Iowa  100,  106  N.  W.  370. 

4.  Silver  v.  Hamilton  Tp.,  146  Mich. 
393,  109  N.  W.  664,  holding  that  certiorari 
will  not  issue  to  vacate  proceedings  of  a 
township  board,  setting  aside  the  organiza- 
tion of  a  school-district,  where  it  appears 
that  the  district  has  been  formed  by  detach- 
ing territory  from  two  other  districts,  and 
that  by  reason  of  a  reduced  assessed  valua- 
tion none  of  the  districts  will  be  able  to 


maintain  their  schools  without  imposing  an 
unjust  burden  upon  the  residents  thereof. 

5.  Perrizo  v.  Kesler,  93  Mich.  280,  53 
N.  W.  391. 

6.  Conklin  v.  El  Paso,  (Tex.  Civ.  App. 
1897)  44  S.  W.  879.  See  also  Burnham  t?. 
Claiborne  Parish  Police  Jury,  107  La.  513, 
32  So.  87. 

Two  essential  steps  must  be  taken  in  order 
to  effect  the  organization  of  a  school-district 
—  one  of  them  is  the  approval  of  the  plat 
defining  the  boundaries,  the  other  is  the 
election  of  directors.  Agency  School  Dist.  v. 
Wallace,  75  Mo.  App.  317.  Compare  Burr 
Oak  Tp.  Independent  School  Dist.  No.  8  v. 
Burr  Oak  Independent  School  Dist.,  48  Iowa 
157. 

Entering  the  funds  apportioned  to  a  new 
school-district,  to  the  credit  of  such  district, 
as  required  by  statute,  is  not  essential  to  the 
organization  of  the  district.  Dist.  No.  5 
School  Directors  v.  Dist.  No.  10  School  Di- 
rectors, 73  111.  249. 

Levying  school  tax. — Under  a  statute  which 
provides  that  an  incorporated  town  of  so 
many  inhabitants  may  constitute  a  separate 
school-district  if  the  town  authorities  so 
elect,  the  \qyj  of  a  tax  to  carry  on  the 
school  beyond  the  constitutional  period  of 
four  months  in  each  year  is  not  an  act  pre- 
cedent to  the  organization  of  such  district, 
but  a  duty  which  may  be  enforced  when 
deemed  necessary.  State  v.  Hamilton,  69 
Miss.  116,  10  So.  57. 

7.  Agency  Scliool  Dist.  v.  Wallace,  75  Mo. 
App,  317.  Compare  Munn  r.  Soap  Creek 
School  Tp.,  110  Iowa  652,  82  N.  W.  323; 
State  V.  Burford,  82  Mo.  App.  343. 

8.  Mouser  v.  Spaulding,  96  S.  W.  882,  29 
Ky.  L.  Rep.  1071.  See  "also  Ringo  r.  Stew- 
art, 4  B.  Mon.  (Kv.)  206.  Compare  State  v. 
Denny,  94  Mo.  App.  559,  72  S.  W.  467. 

Manner  of  making  record. —  The  findings 
and  orders  of  a  superintendent  of  public  in- 
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assume  the  functions  of  a  school-district,  the  corporate  entity  is  complete;^  that 
where  a  county  court  appoints  a  committee  to  report  as  to  the  consohdation  of 
subdivisions  of  a  school-district,  which  are  treated  as  independent  districts,  and 
adopts  the  report  of  the  committee  in  favor  thereof,  no  further  order  creating 
the  new  district  is  necessary;  and  that  the  failure  of  school  trustees,  after  grant- 
ing a  petition  for  the  formation  of  a  new  school-district  to  sell  a  school-house 
standing  on  territory  detached  from  another  district,  to  file  a  map  of  the  new 
district,  and  to  order  an  election  of  school  directors  in  the  new  district,  will  not 
invahdate  the  formation  of  the  new  district.^^  Proceedings  for  the  extension 
of  the  Umits  of  a  school-district  pursuant  to  the  provisions  of  an  act  authorizing 
such  extension,  taken  before  such  act  has  gone  into  effect,  are  void.^^ 

(ii)  Notice.  It  is  frequently  provided  by  statute  that  when  the  formation 
of  a  new  district  or  the  division  or  other  alteration  of  an  existing  district  is  con- 
templated, notice,  or  warning,  as  it  is  sometimes  called,  shall  be  given  to  the 
inhabitants  of  the  territory  which  will  be  affected,  or  to  certain  officials;  and 
such  notice  is  a  jurisdictional  requirement  and  a  failure  to  give  it  will  invalidate 


struction  in  forming  a  new  school-district 
from  territory  embraced  in  other  districts 
need  not  be  entered  with  all  the  formality  of 
a  judgment  at  law;  but  it  is  sufficient  if  the 
record  shows  a  substantial  compliance  with 
the  statute.  Biart  v.  Myers,  (Nebr.  1902) 
91  N.  W.  573. 

9.  Landis  v.  Ashworth,  57  N.  J.  L.  509,  31 
Atl.  1017. 

10.  State  V.  Watson,  (Tenn.  Ch.  App. 
1896)  39  S.  W.  536. 

11.  Union  School  Dist.  School  Directors  V. 
New  Union  School-Dist.  School  Directors, 
135  111.  464,  28  N.  E.  49. 

12.  Boe&ch  v.  Byrom,  37  Tex.  Civ.  App. 
35,  83  S.  W.  18. 

13.  See  the  statutes  of  the  several  states. 
And  see  the  following  cases: 

Connecticut. —  Gravel  Hill  School  Dist.  v. 
Old  Farm  School-Dist.,  55  Conn.  244,  10  Atl. 
689;  Stratford  First  School  Dist.  v.  Ufford, 
52  Conn.  44. 

Iowa. —  State  v.  Leverton,  53  Iowa  483,  5 
N.  W.  613;  Trotter  v.  Paunley,  39  Iowa  203. 

Kentucky. —  Gividen  v.  Common  School 
Dist.  No.  54,  102  S.  W.  1191,  31  Ky.  L.  Rep. 
633;  Howard  v.  Forester,  59  S.  W.  10,  22 
Ky.  L.  Rep.  843;  Anderson  v.  Green,  55 
S.  W.  420,  21  Ky.  L.  Rep.  1439. 

Maine. —  Butterfield  v.  School  Dist.  No.  6, 
61  Me.  583. 

Massachusetts. —  Alden  v,  Rounseville,  7 
Mete.  218. 

Michigan. —  Huyser  v.  Zeeland  Tp.,  etc., 
School  Inspectors,  131  Mich.  568,  91  N.  W. 
1020;  Smelser  V.  Big  Prairie  Tp.  School  In- 
spectors, 125  Mich.  666,  85  N.  W.  94;  Frac- 
tional School  Dist.  No.  1  v.  Metcalf,  93  Mich. 
497,  53  N.  W.  627;  Donough  v.  Dewey,  82 
Mich.  309,  46  N.  W.  782. 

Missouri. —  State  v.  Job,  205  Mo.  1,  103 
S.  W.  493;  Mason  v.  Kennedy,  89  Mo.  23, 
14  S.  W.  514;  State  v.  Eden,  54  Mo.  App.  31. 

Nebraska. —  Polk  County  School  Dist.  No. 
10  V.  Coleman,  39  Nebr.  391,  58  N.  W.  146. 

New  Hampshire. —  Child  v.  Colburn,  54 
N.  H.  71 ;  Converse  V.  Porter,  45  N.  H.  385. 

New  York. —  People  V.  Hooper,  13  Hun 
639. 
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Pennsylvania. —  In  re  Wilkins  Tp.  School 
Dist.,  70  Pa.  St.  108;  In  re  Sewickley  Tp. 
Independent  School  Dist.  No.  8,  33  Pa.  St. 
297. 

South  Dakota. —  Lincoln  County  School 
Dist.  No.  56  V.  School  Dist.  No.  27,  9  S.  D. 
336,  69  N.  W.  17. 

Vermont. —  Hall  V.  Calais  School  Dist. 
No.  3,  46  Vt.  19;  Weeks  v.  Batchelder,  41 
Vt.  317;  Ovitt  v.  Chase,  37  Vt.  196;  Moore 
V.  Beattie,  33  Vt.  219;  Sherwin  v.  Bugbee, 

16  Vt.  439,  holding  that  a  school  meeting 
warned,  without  naming  in  the  Avarrant  the 
hour  of  the  meeting,  is  irregular,  and  its 
proceedings  are  void. 

Wisconsin. —  State  v.  Cary,  132  Wis.  501, 
112  N.  W.  48  (holding  that  records  of  a  town 
board  of  supervisors  which  forms  a  new  dis- 
trict out  of  several  existing  ones,  in  order  to 
confer  jurisdiction,  should  show  at  least 
written  proof  or  admission  of  service  of  the 
notice  upon  the  school-district  clerks)  ;  State 
V.  Steele,  106  Wis.  475,  82  N.  W.  295;  State 
V.  Graham,  60  Wis.  395,  19  N.  W.  359. 

Canada. —  Griffiths  v.  Grantham  Tp.,  6 
U.  C.  C.  P.  274;  In  re  Patterson,  30  U.  C. 
Q.  B.  484;  In  re  Taylor,  30  U.  C.  Q.  B.  337; 
In  re  Shaw,  19  U.  C.  Q.  B.  288 ;  In  re  Isaac. 

17  U.  C.  Q.  B.  205;  In  re  Ley,  13  U.  C.  Q.  B. 
433;  In  re  Ness,  13  U.  C.  Q.  B.  408;  In  re 
Morrison,  13  U.  C.  Q.  B.  279. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  64. 

Informalities  in  issuing  notice. — Where 
there  has  been  actual  notice  of  proposed  pro- 
ceedings by  joint  boards  for  the  formation 
of  a  new  school-district  out  of  several  old 
ones,  mere  informalities  in  the  issue  of  such 
notice  are  not  jurisdictional  defects,  nor  is 
the  fact  that  it  covers  territory  not  actually 
taken  such  a  defect.  Parman  v.  School  In- 
spectors, 49  Mich.  63,  12  N.  W.  910'. 

A  return  of  service  of  notice  is  insufficient 
which  does  not  definitely  state  the  time, 
place,  or  manner  of  service,  and  does  not 
purport  to  be  made  by  the  person  who  served 
the  notice.  State  v.  Cary,  132  Wis.  501,  112 
N.  W.  428. 

Naming  contiguous  districts. — Where  the 
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the  proceedings.^*  But  when  the  persons  entitled  to  notice  of  a  meeting  to  be 
held  for  the  purpose  of  altering  a  district  appear,  and  make  no  objection  at  the 
time  to  the  sufficiency  of  the  notice,  such  appearance  is  a  waiver  of  all  right  to 
notice  and  of  all  exception  to  the  regularity  of  issuing  the  same.^^ 

(ill)  Submission  to  Popular  Vote.  The  question  of  the  formation  of 
a  new  district  or  the  alteration  of  an  existing  one  must,  under  the  provisions  of 
many  statutes,  be  submitted  to  a  vote  of  the  persons  hving  in  the  territory  which 
would  be  affected  by  the  change;  and  where  there  is  such  a  requirement,  an 
attempted  alteration  of  a  school-district,  not  based  upon  the  assenting  vote  of 


notice  of  the  proceedings  for  the  alteration 
of  the  boundaries  of  a  school-district  shows 
on  its  face  how  the  alteration  will  affect  the 
contiguous  districts,  and  copies  of  the  notice 
are  posted  in  such  districts,  the  omission  to 
specifically  name  these  districts  in  the  notice 
is  not  fatal  to  the  proceedings.  Donough  V. 
Dewey,  82  Mich.  309,  46  N.  W.  782. 

Necessity  of  giving  boundaries. — A  notice 
of  the  proposed  formation  of  a  new  district 
need  not  give  its  boundaries,  but  it  is 
sufficient  to  refer  to  the  petition  therefor  in 
which  they  are  given,  and  to  describe  the 
territory  to  be  taken  from  the  district  in 
which  the  notice  is  posted.  Mason  v.  Ken- 
nedy, 89  Mo.  23,  14  S.  W.  514. 

14.  Huyser  v.  Zeeland  Tp.,  etc.,  School  In- 
spectors, 131  Mich.  568,  91  N.  W.  1020; 
Graves  v.  Benton  Tp.,  etc..  Joint  School  In- 
spectors, 102  Mich.  634,  61  N.  W.  60;  Gentle 
V.  Colfax  Tp.  School  Inspectors,  73  Mich.  40, 
40  N.  W.  928;  Coulter  v.  Grant  Tp.,  etc., 
School  Inspectors,  59  Mich.  391,  26  N.  W. 
649;  Ferryman  v.  Bethune,  89  Mo.  158,  1 
S.  W.  231.  See  also  Noble  v.  White,  77 
S.  W.  678,  25  Ky.  L.  Rep.  1282. 

15.  Andover  School  Dist.  No.  6  v.  Carr,  55 
N.  H.  452. 

16.  See  the  statutes  of  the  several  states. 
And  see  the  following  cases: 

Arizona. —  Sharp  v.  George,  5  Ariz.  65,  46 
Pac,  212,  holding  that  a  majority  of  those 
voting  and  not  a  majority  of  the  qualified 
voters  is  required. 

Arkansas. —  Beavers  V.  State,  60  Ark.  124, 
29  S.  W.  144. 

Illinois. —  People  v.  Keechler,  194  111.  235, 
62  N.  E.  525. 

Iowa. —  Molyneaux  V.  Molyneaux,  130  Iowa 
100,  106  N.  W.  370;  Lincoln  Dist.  Tp.  v. 
Gerraania  Independent  Dist.,  112  Iowa  321, 
83  N.  W.  1068  (holding  that  a  failure  to 
keep  the  polls  open  during  the  hours  required 
by  statute  will  not  invalidate  the  election,  if 
all  the  persons  entitled  to  vote  and  desiring 
to  do  so,  voted)  ;  Hesper  Dist.  Tp.  v.  Burr 
Oak  Independent  Dist.,  34  Iowa  306. 

Kansas. — Deng  V.  Scott  County,  77  Kan. 
863,  95  Pac.  592;  Gardner  v.  State,  77  Kan. 
742,  95  Pac.  588. 

Kentucky. —  Bailey  v.  Figely,  106  Ky.  725, 
62  S.  W.  800,  51  S.  W.  424,  21  Ky.  L.  Rep. 
341;  Chiles  v.  Todd,  4  B.  Mon.  126;  Collins 
V.  Masden,  74  S.  W.  720,  25  Ky.  L.  Rep.  81 ; 
Hundley  v.  Singleton,  66  S.  W.  279,  23  Ky. 
L.  Rep  2006;  Mullins  v.  Andrews,  45  S.  W. 
231,  20  Ky.  L.  Rep.  20. 

Maine. —  Grindle    v.    Brooksville  School 


Dist.  No.  1,  64  Me.  44;  Tucker  v.  Wentworth, 
35  Me.  393. 

Massachusetts. —  Judd  v.  Thompson,  125 
Mass.  553;  Andrews  v.  Boylston,  110  Mass. 
214;  Perkins  v.  Crocker,  109  Mass.  128; 
Sutton  Mfg.  Co.  V.  Sutton,  108  Mass.  106; 
Blankinship  v.  Hadley,  11  Gray  431. 

Michigan. —  Briggs  v.  Borden,  71  Mich.  87, 
38  N.  W.  712. 

Missouri. —  Buchanan  County  School  Dist. 
No.  7  V.  St.  Joseph  School  Dist.,  184  Mo. 
140,  82  S.  W.  1082;  State  v.  Stone,  152  Mo. 
202,  53  S.  W.  1069;  School  Dist.  No.  1  V. 
School  Dist.  No.  4,  94  Mo.  612,  7  S.  W.  285; 
Shattuck  V.  Phillips,  V8  Mo.  80;  State  v. 
Appleton  Bd.  of  Education,  64  Mo.  53;  State 
V.  Reiser,  60  Mo.  540 ;  State  v.  Grimshaw, 
(1886)  1  S.  W.  363;  Meyers  v.  School  Dist. 
No.  2,  96  Mo.  App.  48,  75  S.  W.  1120;  State 
V.  Burford,  82  Mo.  App.  343 ;  State  v.  Gibson, 
78  Mo.  App.  170. 

Nebraska. —  State  v.  Cass  County,  69  Nebr. 
100,  95  N.  W.  6. 

New  Hampshire. —  Child  V.  Colburn,  54 
N.  H.  71. 

New  Jersey. —  State  V.  Deshler,  25  N.  J.  L. 
177. 

Oklahoma. —  Territory  v.  Logan  County 
High  School,  13  Okla.  605,  76  Pac.  165. 

Rhode  Island. —  Comstock  v.  Lincoln  School 
Committee,  17  R.  L  827,  24  Atl.  145. 

South  Dakota. —  Redfield  School  Dist.  No. 
12  V.  Redfield  Independent  School  Dist.  No. 
20,  14  S.  D.  229,  85  N.  W.  180. 

Texas. —  Junction  City  School  Incorpora- 
tion V.  School  Dist.  No.  6,  81  Tex.  148,  16 
S.  W.  742;  Porter  v.  State,  78  Tex.  591,  14 
S.  W.  794  (holding  that  where  no  method  is 
prescribed  for  determining  the  will  of  the 
majority,  it  is  left  to  the  discretion  of  the 
county  commissioners'  court,  and  where  a 
pleading  alleges  that  a  district  was  divided 
with  the  consent  of  a  majority,  it  will  be 
presumed  that  a  reasonable  and  just  method 
was  adopted);  Brewer  r.  Hall.  (Civ.  App. 
1908)  111  S.  W.  788;  State  r.  Buchanan,  37 
Tex.  Civ.  App.  325,  83  S.  W.  723.  Compare 
Parks  V.  West,  (Civ.  App.  1908)  108  S.  W. 
466  [reversed  on  other  grounds  in  (1908) 
in  111  S.  W.  726,  113  S.  W.  529]. 

Virginia. —  Literary  Fund  v.  Dalby,  4 
Gratt.  528. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  66. 

Union  or  consolidation  of  districts. —  Under 
the  statutes  of  some  of  the  states  when  the 
question  to  be  detormined  is  the  union  or 
consolidation    of   several    existing  districts, 
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a  majority  of  the  electors  of  the  district,  is  absolutely  void.^^  In  some  jurisdic- 
tions the  calling  of  an  election  to  determine  the  question  of  organizing  or  altering 
school-districts,  upon  petition  therefor,  is  provided  for  by  statute.^^ 

(iv)  Petition  or  Consent.  Instead  of  providing  for  the  submission  of 
the  question  of  forming  a  new  district  or  the  alteration  of  an  existing  one  to  a 
popular  vote,  provision  is  frequently  made  for  taking  such  action  upon  the  pres- 
entation of  a  petition,  signed  as  required,  to  certain  officials.^®    And  in  a  few 


each  of  the  districts  affected  must  return  a 
majority  in  favor  of  the  proposition.  See 
Deng  V.  Scott  County,  77  Kan.  863,  95  Pac. 
592;  Gardiner  v.  State,  77  Kan.  742,  95  Pac. 
588;  Barrett  v.  Coleman,  12  Tex.  Civ.  App. 
663,  35  S.  W.  418.  But  in  Arizona  it  has 
been  held  that  an  election  for  the  purpose 
and  in  favor  of  forming  a  union  high  school- 
district  out  of  several  adjoining  districts  is 
not  void  because  no  election  was  held  in  one 
of  such  districts,  where  it  appears  that  if 
an  election  had  been  held  in  such  district 
and  all  the  qualified  voters  of  said  district 
had  cast  their  votes  against  the  proposition 
of  a  large  majority  would  remain  in 
favor  of  it.  Sharp  v.  George,  5  Ariz. 
65,  46  Pac.  212.  In  Missouri  provision 
is  made  by  statute  (Rev.  St.  (1899)  §  9742) 
for  reference  of  the  question  to  the  county 
commissioner  who  is  required  to  appoint  a 
board  of  arbitrators,  when  the  districts 
affected  disagree  in  their  vote.  See  State  v. 
Job,  205  Mo.  1,  103  S.  W.  493;  State  V. 
McClain,  187  Mo.  409,  86  S.  W.  135  (arbi- 
trators need  not  be  sworn)  ;  State  v.  Cum- 
mins, 114  Mo.  App.  93,  89  S.  W.  74;  School 
Dist.  No.  2  V.  Pace,  113  Mo.  App.  134,  87 
S.  W.  580;  State  r.  Wilson,  99  Mo.  App. 
675,  74  S.  W.  404;  State  v.  Denny,  94  Mo. 
App.  559,  72  S.  W.  467  (holding  that  where 
it  does  not  appear  from  the  proceedings  of 
a  board  of  arbitrators,  appointed  to  consider 
the  necessity  for  a  change  of  boundary  be- 
tween two  school-districts,  that  they  ever  met 
and  considered  the  matter  submitted,  or 
found  that  the  proposed  change  was  neces- 
sary, the  proceedings  are  void  on  their  face)  ; 
Newton  County  School  Dist.  No.  4  v.  Smith, 
90  Mo.  App.  215;  Harrison  County  School 
Dist.  No.  6  V.  Burris,  84  Mo.  App.  654. 

Effect  of  disqualification  of  judge  of  elec- 
tion.— Where  one  of  the  judges  of  an  election 
for  the  incorporation  of  an  independent 
school-district  is  disqualified  by  reason  of  his 
candidacy  for  the  office  of  trustee  of  the  dis- 
trict such  disqualification  is  an  irregularity 
which  only  affects  the  legality  of  his  indi- 
vidual election  as  trustee  of  the  created 
district  and  does  not  render  the  incorporation 
election  invalid.  State  v.  Buchanan,  37 
Tex.  Civ.  App.  325,  83  S.  W.  723. 

Holding  second  election  see  Ewing  v.  Jeffer- 
son Bd.  of  Education,  72  Mo.  436;  State  V. 
Cass  County,  69  Nebr.  100,  95  N.  W.  6. 

Notice  of  election  see  Irvin  v.  Gregory,  86 
Ga.  605,  13  S.  E.  120;  State  v.  Gill,  190  Mo. 
79,  88  S.  W.  628  (holding  that  where  a  board 
of  directors  has  ordered  an  election  and  given 
notice,  a  majority  of  the  board  cannot  there- 
after order  the  withdrawal  of  the  notice  of 
election,  the  duty  of  the  board  in  ordering  an 
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election  and  giving  notice  thereof  being  man- 
datory and  ministerial)  ;  Butler  County 
School  Dist.  No.  2  v.  Pace,  113  Mo.  App.  134, 
87  S.  W.  580  (holding  that  when  notices  are 
not  properly  posted  the  election  is  void)  ; 
Newton  County  School  Dist.  No.  4  v.  Smith, 
90  Mo.  App.  215;  School  Dist.  No.  552  v. 
Neal,  74  Mo.  App.  553;  Peth  v.  Martin,  31 
Wash.  1,  71  Pac.  549. 

17.  State  V.  Grimshaw,  (Mo.  1886)  1  S.  W. 
363.  See  also  Ft.  Dodge  School  Dist.  V. 
Wahkansa  Dist.  Tp.,  17  Iowa  85. 

18.  See  the  statutes  of  the  several  states. 
And  see  People  v.  Lodi  High  School  Dist., 
124  Cal.  694,  57  Pac.  660;  People  v.  Keech- 
ler,  194  111.  235,  62  N.  E.  525 ;  State  v.  Grefe, 
139  Iowa  18,  117  N.  W.  13;  Molyneaux  V. 
Molyneaux,  130  Iowa  100,  106  N.  W.  370; 
Mullins  V.  Andrews,  45  S.  W.  231,  20  Ky. 
L.  Rep.  20;  State  v.  Gibson,  78  Mo.  App. 
170;  Perth  v.  Martin,  3  T  Wash.  1,  71  Pac. 
549.  Compare  Parks  v.  West,  (Tex.  Civ.  App. 
1908)  108  S.  W.  466  [reversed  in  (1908)  111 
S.  W.  726,  113  S.  W.  529]. 

Where  no  petition  is  presented,  as  required 
by  statute,  the  election  is  void.  School  Dist. 
No.  2  V.  Pace,  113  Mo,  App.  134,  87  S.  W. 
580. 

19.  See  the  statutes  of  the  several  juris- 
dictions.   And  see  the  following  cases: 

Arkansas. —  Hudspeth  v.  Waller,  54  Ark. 
134,  15  S.  W.  184. 

California. —  Mooney  v.  Tulare  County,  2 
Cal.  App.  65,  83  Pac.  165,  holding  that  the 
findings  of  the  board  of  supervisors  upon  a 
petition  presented  to  them  is  conclusive. 

Dakota. —  Dartmouth  Sav.  Bank  v.  School- 
Dists.  Nos.  6  and  31,  6  Dak.  332,  43  N.  W. 
822. 

Illinois. —  Nolting  v.  Batterton,  231  111. 
394,  83  N.  E.  179;  Bourland  v.  Snyder,  224 
111.  478,  79  N.  E.  568;  People  v.  Keechler, 
194  111.  235,  62  N.  E.  525;  Hamilton  v. 
Frette,  189  111.  190,  59  N.  E.  588;  People 
V.  Simpson,  168  111.  127,  48  N.  E.  302; 
People  V.  Allen,  155  111.  402,  40  N.  E.  350; 
Parr  v.  Miller,  146  111.  596,  35  N.  E.  230 
[a-ffirming  49  111.  App.  48]  ;  People  v.  Ricker, 
142  111.  650,  32  N.  E.  671;  Carrico  v.  People, 
123  111.  198,  14  N.  E.  66;  School  Trustees  v. 
People,  121  111.  552,  13  N.  E.  526;  School 
Trustees  Tp.  v.  People,  71  111.  559;  People  v. 
Rhodes,  109  111.  App.  110;  Boone  v.  People, 
4  111.  App.  231. 

Indiana.— Stsite  V.  Wilson,  149  Ind.  253, 
48  N.  E.  1030;  Trager  v.  State,  21  Ind.  317. 

Iowa. —  Hightower  v.  Overhaulser,  65  Iowa 
347,  21  N.  W.  671. 

Kansas. —  Sedgwick  County  School  Dist. 
No.  116  V.  Wolf,  78  Kan.  805,  98  Pac.  237, 
holding  that,  although  the  statute  contem- 
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states  the  statutes  require  the  consent  of  the  trustees  of  the  districts  to  be  affected, 
before  territory  can  be  attached  to  or  detached  from  a  district,  or  the  district 


plates  the  filing  of  a  petition  with  the  county 
superintendent  for  a  change  of  boundaries  of 
a  school-district  before  notice  setting  a  time 
for  the  hearing  as  to  the  change,  yet  where 
a  verbal  request  is  made  and  notice  given  and 
the  interested  parties  appear,  and  an  appeal 
is  taken  from  the  order  of  the  county  super- 
intendent to  the  county  commissioners,  and 
the  order  is  affirmed,  the  proceedings  are  not 
void,  but  only  irregular. 

Kentucky. —  Waring  v.  Bertram,  75  S.  W. 
222,  5  Ky.  L.  Rep.  307;  Hundley  V.  Single- 
ton, 66  S.  W.  279,  23  Ky.  L.  Rep.  2006. 

Massachusetts. —  Adams  v.  Crooks,  7  Gray 
411. 

Michigan. —  Howell  v.  Shannon,  130  Mich. 
556,  89  N.  W.  410;  Perrizo  v.  Kesler,  93 
Mich.  280,  53  N.  W.  391. 

Missouri. —  State  V.  Job,  205  Mo.  1,  103 
S.  W.  493;  Sayre  v.  Tompkins,  23  Mo.  443. 

Nebraska.— Biart  i;.  Myers,  (1902)  91  N.  W. 
573 ;  State  f.  Compton,  28  Nebr.  485,  44 
N.  W.  660,  holding  that  a  petition  in  writing 
is  necessary  and  that  an  oral  request  is  not 
sufficient. 

Ohio. —  State  v.  Tallmadge  Tp.  Treasurer, 
17  Ohio  32;  Eckstein  v.  Board  of  Education, 

10  Ohio  Cir.  Ct.  4S0,  4  Ohio  Cir.  Dec.  149; 
State  V.  Clark,  6  Ohio  Dec.  (Reprint)  831, 
8  Am.  L.  Rec.  363. 

Oregon. —  School  Dist.  No.  110  V.  Palmer, 
41  Oreg.  485,  69  Pac.  453. 

Pennsylvania. —  In  re  South  Abington  Tp. 
Independent  School  Dist.,  1  Pa.  Dist.  696, 

11  Pa.  Co.  Ct.  602. 

South  Dakota. —  Redfield  School  Dist.  No. 

12  V.  Redfield  Independent  School  Dist.  No. 
20,  14  S.  D.  229,  85  N.  W.  180;  School  Dist. 
No.  74  V.  Lincoln  County,  9  S.  D.  291,  68 
N.  W.  746;  Coler  v.  Rhoda  School  Tp.,  6 
S.  D.  640,  63  N.  W.  158. 

Texas. —  Pinson  v.  Vesey,  23  Tex.  Civ.  App. 
91,  56  S.  W.  593  (when  petition  must  be 
accompanied  by  map)  ;  Whitmire  V.  State, 
(Civ.  App.  1898)  47  S.  W.  293. 

Canada. —  Curren  v.  McEachen,  5  North- 
west. Terr.  333;  Union  School  Section  v. 
Lockhart,  26  Ont.  662,  27  Ont.  345;  In  re 
Morrison,  13  U.  C.  Q.  B.  279. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  63. 

Presumption  and  burden  of  proof. —  It  will 
be  presumed,  in  the  absence  of  proof  to  the 
contrary,  that  the  officials  who  altered  a 
school-district  acted  only  after  having  ascer- 
tained that  the  petition  was  signed  by  a  ma- 
jority of  the  electors  in  the  affected  territory, 
as  required  by  law.  Pond  Creek  Bd.  of  Edu- 
cation V.  Boyer,  5  Okla.  225,  47  Pac.  1090. 
See  also  Redfield  School  Dist.  No.  12  v.  Red- 
field  Independent  School  Dist.  No.  20,  14 
S.  D.  229,  85  N.  W.  180.  Under  a  statute 
permitting  the  erection  of  independent  school- 
districts  to  protect  and  promote  the  educa- 
tional welfare  of  localities,  where  from  nat- 
ural or  other  adequate  obstacles  the  locality 
could  not  be  properly  provided  for  under  the 


organization  of  township  districts,  the  burden 
of  showing  the  obstacles  rests  on  the  appli- 
cant for  a  new  district.  In  re  Franklin 
Independent  School  Dist.,  1  C.  PI.  (Pa.)  128. 

"  Citizen  "  means  "  elector  "  in  a  statute 
providing  who  may  sign  a  petition  for  a 
change  of  school-district  boundaries.  School 
Dist.  No.  11  V.  School  Dist.  No.  20,  63  Ark. 
543,  39  S.  W.  850. 

Approval  by  trustees. — Where  a  statute  re- 
quires the  petition  to  be  approved  by  a  ma- 
jority of  the  trustees  of  the  commoiv-school 
district,  an  order  entered  on  a  petition,  ap- 
proved by  certain  persons  as  trustees  who 
are  not  such  in  fact,  is  void.  Mullins  v. 
Andrews,  45  S.  W.  231,  20  Ky.  L.  Rep.  20. 

Consequent  change  in  adjoining  district. — 
If  the  boundary  of  a  school-district  be 
changed  conformably  to  a  legal  petition,  the 
consequent  change  of  the  boundary  of  the 
adjoining  district  is  valid  without  petition. 
Nutter  V.  School  Dist.  No.  4,  4  Blackf.  (Ind.) 
351. 

Increase  in  number  of  freeholders  after  pe- 
tition presented. — ^Where  jurisdiction  has  been 
conferred  on  the  county  commissioners  to 
establish  a  new  school-district,  they  do  not 
exceed  their  authority  in  establishing  it  after 
hearing,  although  a  majority  of  the  free- 
holders do  not  concur  therein,  where  such 
freeholders  have  moved  into  the  district  after 
the  petition  for  such  district  has  been  pre- 
sented to  the  commissioners.  Gerber  I?. 
Wright  County,  89  Minn.  351,  94  N.  W.  886. 

Right  to  change  boundaries  described  in  pe- 
tition.— Where  a  county  superintendent  is  pe- 
titioned to  organize  a  school-district,  he  is 
not  restricted  to  the  organization  of  a  district 
with  the  boundaries  described  in  the  peti- 
tion, but  may  in  a  proper  case  modify  such 
boundaries.  Wilsey  v.  Cornwall,  40  Wash. 
250,  82  Pac.  303. 

As  to  form  and  contents  of  petition  see 
Scott  V.  School  Trustees,  71  111.  App.  95 
(substantial  compliance  with  statutory  re- 
quirements sufficient)  ;  Webb  v.  People,  11 
111.  App.  358  (holding  that  an  allegation  that 
petitioners  are  not  properly  accommodated 
with  schools  is  necessarv)  ;  Potter  ,  r.  School 
Trustees,  10  111.  App.  343  (holding  that  it 
must  be  alleged  that  petitioners  constitute 
"  two-thirds  of  the  legal  voters  of  the  terri- 
tory"); Newton  School  Tp.  v.  Newton  Inde- 
pendent School  Dist.,  110  Iowa  30,  81  N.  W. 
184  (holding  that  the  existence  of  natural 
obstacles  interfering  with  school  facilities 
must  be  alleged)  ;  School-Dist.  No.  1  V. 
School-Dist.  No.  4,  94  Mo.  612,  7  S.  W.  285 
(holding  that  a  petition  must  specify  the 
exact  changes  proposed  in  the  boundary 
lines)  ;  Perkins  r.  Langmaid,  34  N.  H.  315 
(holding  that  the  particular  interest  of  the 
petitioners  need  not  be  set  forth)  ;  Territory 
i-.  Logan  County  High  School,  13  Okla.  605, 
76  Pac.  165  (holding  that  a  substantial 
compliance  with  the  statute  is  sufficient)  ; 
Heidler's    Petition,    122    Pa.    St.    653,  16 
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be  otherwise  altered  .^"^  A  signer  of  a  petition  to  change  school  boundaries  should 
be  permitted,  while  the  petition  is  pending,  to  remove  his  name  from  the  petition, 
upon  his  showing  that  he  signed  it  under  a  mistake  of  fact,  produced  by 
misrepresentations.^^ 

(v)  Meetings.  A  statute  providing  for  the  formation  of  school-districts 
out  of  the  territory  lying  in  several  townships,  which  requires  the  concurrent 
action  of  the  officials  of  such  townships,  does  not  authorize  the  formation  of  such 
districts  by  the  joint  action  of  such  officials  at  a  joint  meeting.^^  And  on  the 
other  hand  where  the  joint  action  of  officials  at  a  joint  meeting  is  required,  a  valid 
change  of  the  boundaries  of  a  district  cannot  be  made  unless  such  officials  meet 
and  act  together,^^  and  hence  a  meeting  of  one  set  of  officials  and  the  written 
indorsement  of  their  action  by  the  other  set  of  officials  is  insufficient.^*  Where 
more  than  one  proposition  to  form  or  alter  districts  is  presented  at  a  meeting, 
there  must  be  a  separate  vote  upon  each  proposition;  but  several  alterations 
may  be  ordered  at  the  same  meeting  and  under  the  same  notice,  where  each 
proposition  is  voted  upon  separately,  and  those  present  have  ample  opportunity 
to  be  heard  upon  each.^^  Officials  while  engaged  in  proceedings  to  alter  a  dis- 
trict may  adjourn  as  to  time  and  place,  for  any  sufficient  reason.^^ 

(vi)  Recommendations,  Reports,  Maps,  Orders,  and  Records. 
Where  the  written  recommendation  of  certain  officials  accompanied  by  a  state- 
ment of  facts  is  required  by  statute,^^  an  alteration  in  a  school-district  made 


Atl.  97;  In  re  Hatfield  Tp.  School  Dist., 
2  Walk.  (Pa.)  169  (holding  that  the  ob- 
stacles by  reason  of  which  a  new  district  is 
desired  must  be  set  forth)  ;  In  re  Franklin 
Independent  School  Dist.,  22  Pa.  Co.  Ct.  43; 
In  re  Mt.  Pleasant  Tp.  Independent  School 
Dist.,  10  Pa.  Co.  Ct.  588  (holding  that  facts 
made  indispensable  by  statute  must  be  set 
forth)  ;  In  re  Wolfe,  8  Kulp  (Pa.)  181.  See 
43  Cent.  Dig.  tit.  "  Schools  and  School  Dis- 
tricts," §  63. 

Notice  of  presentation  of  petition  see  Scott 
V.  School  Trustees,  71  111.  App.  95;  Dooley 
V.  Meese,  31  Nebr.  424,  48  N.  W.  143; 
State  V.  Compton,  28  Nebr.  485,  44  N.  W.  660. 

Mandamus  is  the  proper  remedy  to  compel 
the  formation  of  a  new  school-district,  when 
the  petition  required  by  law  has  been  pre- 
sented. School  Trustees  v.  People,  121  111. 
552,  13  N.  E.  526.  See  also  Mandamus,  26 
Cyc.  282. 

20.  See  the  statutes  of  the  several  states. 
And  see  Burnett  v.  Chickaming  School  In- 
spectors, 97  Mich.  103,  56  N.  W.  234; 
Williams  v.  Larkin,  3  Den.   (N.  Y.)  114. 

21  School  Dist.  No.  11  v.  School  Dist.  No. 
20,  63  Ark.  540,  39  S.  W.  850;  In  re  Inde- 
pendent School  Dist.,  2  Chest.  Co.  Rep.  (Pa.) 
132 

22.  Eayfield  v.  People,  144  111.  332,  33 
N.  E.  188. 

23.  State  v.  Rice,  35  Wis.  178;  Ripon  v. 
Ripon,  etc.,  Joint  School  Dist.  No.  11,  17 
Wis.  83.  See  also  Van  Buren  Tp.  Bd.  of 
Education  v.  Greenville  Tp.  Bd.  of  Education, 
67  Ohio  St.  326,  65  N.  E.  1018,  holding  that 
under  a  statute  relating  to  the  establishment 
of  joint  school  subdistricts,  a  joint  meeting 
of  the  members  of  different  township  boards 
of  education  to  consider  a  petition  for  the 
establishment  of  a  joint  subdistrict  is,  an 
agreement  failing,  an  independent  body  in 
which  a  majority  of  all  the  members  of  the 

[III,  C,  1,  e,  (IV)] 


interested  boards  constitutes  a  quorum,  and 
the  favoring  vote  of  a  majority  of  the  quorum 
is  sufficient  for  the  provisional  establishment 
of  such  district. 

24.  Smith  v.  Township  39  Bd.  of  Educa- 
tion, 58  Mo.  297;  State  v.  Rice,  35  Wis.  178. 

25.  State  v.  Duerr,  11  Ohio  Cir.  Ct.  303, 
5  Ohio  Cir.  Dec.  400. 

26.  Doxey  v.  Martin  School  Inspectors,  67 
Mich.  601,  35  N.  W.  170. 

27.  Donough  v.  Dewey,  82  Mich.  309,  46 
N.  W.  782,  holding  that  unless  it  is  made 
to  appear  that  such  adjournment  was  an 
abuse  of  their  corporate  functions,  and 
operated  to  the  detriment  of  those  affected 
by  the  proceedings,  such  action  is  not  sub- 
ject to  review  on  certiorari.  See  also  Con- 
verse V.  Porter,  45  N.  H.  385;  Bryant  v. 
Goodwin,  9  Ohio  St.  471,  holding  that  where 
a  statute  prohibits  any  change  or  alteration 
of  school-districts  except  at  a  regular  meet- 
ing, but  authorizes  adjournments,  it  is  com- 
petent for  a  board  of  education  to  make  such 
change  or  alteration  at  a  meeting  held  in 
pursuance  of  an  adjournment  from  a  regular 
meeting. 

28.  The  Wisconsin  statute  providing  for 
the  formation  of  new  districts  does  not  re- 
quire the  order  of  apportionment  to  be  filed 
by  the  superintendent  of  schools,  either  in 
his  own  office,  or  with  the  town  clerk.  State 
V.  Eaton,  11  Wis.  29. 

29.  See  the  statutes  of  the  several  states. 
And  see  Webber  v.  Stover,  62  Me.  512  (hold- 
ing that  a  statement  of  facts  is  a  mere 
recital  of  the  principal  material  facts  upon 
which  the  recommendation  is  based)  ;  Neal  v. 
Lewis,  46  N.  H.  276. 

Specifying  alterations. —  The  recommenda- 
tion must  show  specifically  what  alteration 
is  to  be  made.  Neal  v.  Lewis,  46  N.  H.  276. 
Contra,  Grindle  v.  Brooksville  School  Dist. 
No.  1,  64  Me.  44. 
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without  such  recommendation  and  statement  is  in  valid. A  report  of  the  pro- 
ceedings of  the  officials  or  persons  laying  off  or  altering  a  school-district  is  some- 
times made  necessary  by  statute.^^  And  where  proceedings  for  the  establish- 
ment of  a  district  are  based  upon  a  petition,  it  is  sometimes  required  that  a  copy 
of  such  petition  and  the  findings  thereon  should  be  filed. It  has  been  held, 
however,  that  a  failure  to  file  maps/^  or  the  names,  number,  and  limits,^*  or  a  list 
of  the  taxpayers,^^  of  school-districts  which  have  been  newly  formed  or  altered, 
even  when  required  by  statute,  will  not  affect  the  validity  of  their  formation  or 
alteration.  Unless  it  is  so  prescribed  by  statute,  the  evidence  upon  which  officials 
predicate  their  action  to  the  formation  or  alteration  of  a  district  need  not  be 
preserved  in  their  records.^® 

(vii)  Curative  Statutes.  It  is  competent  for  the  legislature  to  pass 
statutes  validating  defective  proceedings  for  the  formation  or  alteration  of  school- 
districts,^^  and  such  statutes  are  to  be  liberally  construed  in  furtherance  of  their 
object. An  act  of  the  legislature  curing  an  informality  in  an  election  at  which 
the  question  of  forming  an  independent  district  was  submitted  does  not  have 
the  effect  of  changing  or  modifying  the  boundaries  of  such  district. 

d.  Territorial  Extent  and  Boundaries,  The  maximum  or  minimum  amount 
of  territory  which  may  be  included  in  a  school-district  is  sometimes  fixed  by 
statute;**^  and  in  some  states  it  is  required  that  school-districts  shall  coincide  as 
to  boundaries  with  the  townships  in  which  they  are  situated. Under  some  statutes 
a  school-district  can  be  formed  of  connected  and  contiguous  territory  only; 


30.  Parker  'V.  Titcomb,  82  Me.  180,  19  Atl. 
162;  Allen  v.  Archer,  49  Me.  346;  Jackson 
School  Dist.  No.  1  v.  Stearns,  48  Me.  568. 

31.  See  the  statutes  of  the  several  states. 
And  see  In  re  Sewickley  Independent  School 
Dist.  No.  8,  33  Pa.  St.  297  (holding  that  a 
confirmation  of  a  commissioner's  report  must 
be  made  at  the  term  after  that  to  which  the 
report  is  made)  ;  In  re  Elk  Tp.  School  Dist., 
146  Pa.  St.  1,  23  Atl.  400. 

Filing  and  recording  report  see  Ringo  v. 
Stewart,  4  B.  Mon.  (Ky.)  206;  Howard  v. 
Stevens,  3  Allen  (Mass.)  409;  Alden  v. 
Rounseville,  7  Mete.  (Mass.)  218. 

32.  See  the  statutes  of  the  several  states. 
And  see  Perrizo  v.  Kesler,  93  Mich.  280,  53 
N.  W.  391. 

33.  Union  School  Dist.  School  Directors  v. 
New  Union  School  Dist.  School  Directors, 
135  111.  464,  28  N.  E.  49;  Dist.  No.  5  School 
Directors  v.  Dist.  No.  10  School  Directors, 
73  111.  249;  Munson  v.  Minor,  22  111.  594. 
But  compare  Potter  v.  School  Trustees,  10 
111.  App.  343.  Contra,  In  re  Wilkins  Tp. 
School  Dist.,  70  Pa.  St.  108;  In  re  Sewickley 
Independent  School  Dist.  No.  8,  33  Pa.  St. 
297. 

34.  Stratford  First  School  Dist.  v.  Ufford, 
52  Conn.  44. 

35.  People  v.  Newberry,  87  111.  41. 

36.  Parr  v.  Miller,  146  111.  596,  35  N.  E. 
230. 

37.  Allen  v.  Archer,  49  Me.  346.  See  also 
Parker  v.  Titcomb,  82  Me.  180,  19  Atl.  162; 
Smyth  V.  Titcomb,  31  Me.  272;  In  re  Min- 
ister of  Education,  28  U.  C.  C.  P.  325; 
Boyd  V.  Bobcaygeon  Public  School  Bd.,  43 
U.  C.  Q.  B.  35. 

38.  Stratford  First  School  Dist.  v.  Ufford, 
52  Conn.  14. 

39.  Burr  Oak  Tp.  Independent  School  Dist. 


No.  8  V.  Burr  Oak  Independent  School  Dist., 
48  Iowa  157. 

40.  See  the  statutes  of  the  several  states. 
And  see  Roeser  v.  Gartland,  75  Mich.  143, 
42  N.  W.  687;  Simpkins  v.  Ward,  45  Mich. 
559,  8  N.  W.  507;  State  v.  Buckner,  54  Mo. 
App.  452;  State  v.  Eidson,  76  Tex.  302,  13 
S.  W.  263,  7  L.  R.  A.  733;  Brewer  v.  State, 
(Tex.  Civ.  App.  1908)  111  S.  W.  788;  State 
V.  Buchanan,  37  Tex.  Civ.  App.  325,  83  S.  W. 
723;  Pinson  v.  Vesey,  23  Tex.  Civ.  App.  91, 
56  S.  W.  593;  State  v.  Allegree,  3  Tex.  Civ. 
App.  437,  22  S.  W.  289;  Wilsey  v.  Cornwall, 
40  Wash.  250,  82  Pac.  303;  Keystone  Lum- 
ber Co.  17.  Bayfield,  94  Wis.  491,  69  N.  W. 
162.  Compare  Ft.  Dodge  v.  Waukansa,  15 
Iowa  434;  State  v.  Shap,  27  Minn.  38,  6 
N.  W.  408;  Presque  Isle  County  v.  Thomp- 
son, 61  Fed.  914,  10  C.  C.  A.  154. 

41.  See  the  statutes  of  the  several  states. 
And  see  Russell  v.  Cleveland  Dist.  Tp.,  97 
Iowa  573,  66  N.  W.  771;  Large  v.  Washing- 
ton Dist.  Tp.,  53  Iowa  663,  6  N.  W.  1 ;  Union 
Dist.  Tp.  V.  Greene  County,  41  Iowa  30 
(holding  that  no  such  restriction  exists  upon 
the  formation  of  independent  districts)  ; 
Bryant  v,  Goodwin,  9  Ohio  St.  471;  In  re 
Wilkins  Tp.  School  Dist.,  70  Pa.  St.  108. 

An  exception  is  made  where  by  reason  of 
streams  or  other  natural  obstacles  any  por- 
tion of  the  inhabitants  of  any  school-district 
cannot  with  reasonable  facility  enjoy  the  ad- 
vantages of  any  school  in  their  township. 
See  Newlon  v.  Montrose  Independent  Dist., 
109  Iowa  169,  80  N.  W.  316;  Russell  v. 
Cleveland  Dist.  Tp.,  97  Iowa  573,  60  N.  W. 
771;  Troy  Dist.  Tp.  v.  Dovle  Dist.  Tp.,  53 
Iowa  667,  6  N.  W.  34;  Uiiion  Dist.  Tp.  v. 
Greene  Independent  Dist.,  41  Iowa  30. 

42.  See  tlie  statutes  of  the  several  states. 
And  see  Heidler's  Petition,  122  Pa.  St.  053, 
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but  other  statutes  contain  no  such  provision.*^  In  Kentucky  a  common  school- 
district  cannot  be  composed  of  territory  lying  in  different  counties,  except  by  the 
concurrent  official  action  of  the  common  school  commissioners  of  l3oth  counties.^* 
School-districts  must  be  established  by  geographical  limits;  a  designation  of  the 
inhabitants  is  not  sufficient;  and  the  territory  included  in  such  districts  must 
be  properly  described  and  its  boundaries  definitely  designated.^®  The  limits  of 
a  school-district  may  be  extended  by  prescription  so  as  to  embrace  other  territory 
than  that  included  in  it  by  its  original  incorporation,  but  the  limits  as  thus  extended 
must  be  definite,  if  it  is  sought  to  levy  a  tax  upon  the  added  territory.*^  The 
franchises  of  a  school  corporation,  which  is  also  an  incorporated  town,  cannot  be 
made  appurtenant  to  real  estate  and  school  buildings  lying  outside  of  the  corporate 
limits  of  the  town,  and  within  the  territorial  limits  of  a  township  also  a  school 
corporation,  created  such  at  the  same  time,  and  clothed  with  the  same  franchises, 
under  the  same  law,  as  said  town  school  corporation.^^  Residents  of  a  school- 
district  who  do  not  show  that  their  own  children  are  incommoded  or  that  their  taxes 
are  increased  by  the  manner  in  which  the  boundaries  of  a  school-district  have  been 
fixed  are  without  right  to  resist  a  tax  levied  in  the  district  on  the  ground  that  the 
boundaries  have  not  been  so  fixed  as  to  accommodate  the  school  children.*^  In 
Missouri  it  is  expressly  provided  by  statute  that  in  changing  the  boundary  lines 
between  two  established  school-districts,  one  district  shall  not  encroach  on  another 
simply  for  the  acquisition  of  territory.^^  In  Canada  it  has  been  held  that  the  board 
of  school  trustees  of  a  municipality  and  not  the  applicants  for  separate  denomina- 
tional schools  is  to  prescribe  the  territory  of  such  schools  and  that  an  application 
should  be  for  one  or  more  separate  schools,  leaving  such  board  to  define  the  bound- 
aries;    and  also  that  the  boundaries  of  a  protestant  separate  school  cannot  be 


16  Atl.  97;  Keystone  Lumber  Co.  v.  Barfield, 
94  Wis.  491,  69  N.  W.  162. 

43.  See  the  statutes  of  the  several  state's. 
And  see  Weeks  v.  Batchelder,  41  Vt.  317. 

44.  Common  School  Dist.  No,  50  v.  Young, 
105  Ky.  299,  49  S.  W.  28,  20  Ky.  L.  Rep. 
1191. 

45.  Nye  v.  Marion,  7  Gray  (Mass.)  244; 
Fry  V.  Athol  First  School  Dist.  4  Cush. 
(Mass.)  250;  Perry  v.  Dover,  12  Pick. 
(Mass.)  206;  Withington  v.  Eveleth,  7  Pick. 
(Mass.)  106;  Lisbon  School  Dist.  No.  3  -v. 
Aldrich,  13  N.  H.  139;  Pierce  r.  Carpenter, 
10  Vt.  480;  Gray  v,  Sheldon,  8  Vt.  402. 
Compare  Ireland  v.  State,  165  Ind.  377,  75 
N.  E.  872. 

Setting  off  certain  inhabitants  together 
with  their  estates  is  sufficient.  Parker  v.  Tit- 
comb,  82  Me.  180,  19  Atl.  162;  Deane  v. 
Washburn,  17  Me.  100;  Alden  v.  Rounseville, 
7  Mete.  (Mass.)  218. 

46.  Illinois. —  Dist.  No.  5  School  Directors 
V.  Dist.  No.  10  School  Directors,  73  111. 
249. 

Kansas. —  School  Dist.  No.  76  v.  Ryker, 
64  Kan.  612,  68  Pac.  34,  holding  that  a  de- 
scription is  sufficiently  certain  which  can  be 
made  certain. 

Kentucky. —  Ringo  v.  Stewart,  4  B.  Mon. 
206  (holding  that  the  boundaries  should  be 
designated  with  such  certainty  as  to  show 
who  is  entitled  to  vote  in  each  district  for  the 
adoption  therein  of  the  common  school  sys- 
tem) ;  Hundley  v.  Singleton,  66  S.  W.  279, 
23  Ky.  L.  Rep.  2006.  See  also  McG'innis  v. 
Bardstown  Graded  School  Dist.,  108  S.  W. 
289,  32  Ky.  L.  Rep.  1289. 
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Louisiana. —  See  Burnham  v.  Claiborne 
Parish  Police  Jury,  107  La.  513,  32  So.  87. 

Maine. — Allen  v.  Archer,  49  Me.  346. 

Massachusetts. —  See  Adams  v.  Crooks,  7 
Gray  411. 

Michigan. —  Baird  v.  Shea,  88  Mich.  385, 
50  N.  W.  318.  See  also  People  v.  Hatch,  60 
Mich.  229,  26  N.  W.  860. 

Neiu  Hampshire. — Wilson  v.  Chester  School 
Dist.  No.  4,  32  N.  H.  118,  holding  that  the 
boundaries  of  a  district  are  well  established 
by  a  reference  to  its  boundaries  on  a  former 
division  of  the  town  into  districts,  although 
there  might  be  defects  in  the  records  of  the 
former  town  meeting. 

Pennsylvania. —  Com.  v.  Gardner,  23  Pa. 
St.  417;  Williams  v.  Crook,  17  Pa.  St.  199, 
holding  that  if  a  new  district  is  without  fixed 
boundaries,  and  without  the  means  of  ascer- 
taining them,  its  existence  as  a  district  is 
necessarily  suspended  until  its  boundaries  are 
designated  by  law. 

Vermont. —  See  Sawyer  v.  Williams,  25  Vt. 
311. 

Canada. —  In  re  Simmons,  21  U.  C.  Q.  B. 
75;  Haacke  v.  Markham  Tp.,  17  U.  C.  Q.  B. 
562. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts/'  §  50. 

47.  Half-Way  River  School  Dist.  v.  Brad- 
ley, 54  Conn.  74,  5  Atl.  861. 

48.  State  v.  Shields,  56  Ind.  521. 

49.  Burnham  v.  Claiborne  Parish  Police 
Jury,  107  La.  513,  32  So.  87. 

50.  See  State  v.  Denny,  94  Mo.  App.  559, 
72  S.  W.  467. 

51.  In  re  Hayes,  3  U.  C.  C.  P.  478. 
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extended  into  or  over  an  adjoining  public  school  section,  where  the  teacher  in  the 
latter  is  not  a  Roman  Catholic. A  map  showing  the  division  of  a  township 
into  school-districts  is  admissible  in  evidence  for  the  purpose  of  showing  the 
boundaries  of  such  districts. 

e.  Number  of  Inhabitants  or  School  Children.  Under  the  statutes  in  force  in 
some  states,^*  a  school-district  must  contain  a  certain  number  of  inhabitants/^ 
families,^®  or  children  of  school  age.^'^ 

f.  Evidence  of  Existence  and  Organization.  Where  a  school-district  has  been 
in  continued  existence  for  years,  acting  as  such,  and  recognized  as  such,  it  will 
be  presumed  that  it  was  legally  and  regularly  organized  and  in  some  states 
it  is  expressly  provided  by  statute  that  school-districts  which  have  exercised 
the  franchises  and  powers  incident  to  such  districts  for  a  prescribed  period  of 
time  shall  be  presumed  to  have  been  legally  organized.^®  Proof  that  school 
trustees  are  acting  in  discharge  of  the  duties  required  by  statute  is  "prima 
facie  evidence  of  the  organization  of  the  district.®^  The  best  evidence  of  the 
corporate  existence  of  a  school-district  formed  by  an  official  under  delegated 
legislative  power  is  the  records  of  such  official,  together  with  the  records  of  the 
district;®^  and  it  has  been  held  doubtful  whether  the  existence  of  a  school- 
district  as  a  body  corporate,  capable  of  taking  and  holding  property,  can  be  proved 
by  parol  evidence. It  has  been  held,  however,  that  the  existence  and  organiza- 
tion of  a  school-district  may  be  proved  by  reputation,  where  there  is  no  record. 
The  certificate  of  the  registration  of  a  school-district  bond,  indorsed  on  such 
bond,  signed  and  sealed  by  the  county  clerk,  and  dated  at  a  time  shortly  subse- 
quent to  the  time  when  such  district  is  alleged  to  have  been  legally  organized, 


52.  Banks  v.  Andendon  Tp.,  20  Ont.  296. 

53.  Shorey  v.  Thrasher,  30  U.  C.  Q.  B. 
504. 

54.  See  the  statutes  of  the  several  states. 

55.  Allen  v.  Bertram  Dist.  Tp,,  70  Iowa 
434,  30  N.  W.  684;  Brewer  v.  Hall,  (Tex. 
Civ.  App.  1908)  111  S.  W.  788. 

56.  Chesshire  v.  People,  116  111.  493,  6 
N.  E.  486. 

57.  Gividen  v.  Common  School  Dist.  No. 
54,  102  S.  W.  1191,  31  Ky.  L.  Rep.  633  (hold- 
ing that  as  the  domicile  of  children  is  prima 
facie  the  domicile  of  their  parents,  children 
of  a  resident  of  a  district,  who  are  themselves 
out  of  the  district,  must  be  counted)  ;  Farley 
V.  Gilbert,  72  S.  W.  1098,  24  Ky.  L.  Rep.  2109; 
State  V.  Hill,  152  Mo.  234,  53  S.  W.  1062 
(holding  that  a  school-district  cannot  cut 
off  from  itself  a  territory  containing  less 
than  the  required  number  of  children)  ;  State 
V.  Patton,  79  Mo.  App.  164;  Calvert  v.  Bates, 
44  Mo.  App.  626 ;  Rosell  v.  Avon  by  the  Sea, 
70  J.  L.  336,  57  Atl.  1132;  Rosell  v.  Nep- 
tune City  Bd.  of  Education,  68  N.  J.  L.  498, 
53  Atl.  398. 

58.  Massachusetts. —  Bassett  V.  Porter,  4 
Cush.  487. 

Missouri. —  Rice  v.  McClelland,  58  Mo.  116. 

^Nevada. —  State  v.  Sweeney,  24  Nev.  350, 
55  Pac.  88. 

ISlew  Hampshire. —  See  Rumney,  etc.,  Union 
School  Dist.  No.  5  v.  Smart,  18  N.  H.  268. 

l^^ew  York. —  Robie  t'.  Sedgwick,  4  Abb.  Dec. 
73,  5  Transcr.  App.  151  [a/ffirminq  35  Barb. 
319]. 

Vermont.— Jones  v.  Camp,  34  Vt.  384 
(holding  that,  after  a  long  period  of  acqui- 
escence, it  may  be  fairly  presumed  that  the 
act  of  a  town  making  an  alteration  in  a 


school-district  had  its  origin  in  the  express 
assent  of  the  district)  ;  Bowen  v.  King,  34 
Vt.  156;  Sherwin  v.  Bugbee,  16  Vt.  439. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  49.. 

59.  See  the  statutes  of  the  several  states. 
And  see  People  v.  Van  Horn,  20  Colo.  App. 
215,  77  Pac.  978  (holding  that  a  school- 
district  which  allows  another  school-district 
to  exercise,  undisputed,  the  prerogatives  and 
enjoy  the  privileges  of  a  legally  formed  dis- 
trict, for  a  year,  over  part  of  its  territory, 
loses  such  territory)  ;  Collins  v.  Liberty 
School  Dist.  No.  7,  52  Me.  522 ;  Call  v.  Chad- 
bourne,  46  Me.  206  (holding  that  this  pre- 
sumption is  not  conclusive  as  against  proof 
of  fraud  and  corruption,  but  only  as  against 
irregularities  and  informalities  which  are 
technical  in  their  character  and  which  do 
not  go  to  the  merits  of  the  case)  ;  Pine  River 
Tp.  School-Dist.  No.  1  v.  Pine  River  Tp. 
Union  School-Dist.  No.  1,  81  Mich.  339,  45 
N.  W.  993;  State  V.  Coolev,  65  Minn.  406, 
68  N.  W.  66;  State  v.  Blue  Earth  County 
School  Dist.  No.  152,  54  Minn.  213,  55  N.  W. 
1122  (holding  that  such  a  statute  estab- 
lishes a  conclusive  presumption  of  law  in 
the  nature  of  a  statute  of  limitations,  and 
does  not  merely  shift  the  burden  of  proof  to 
the  person  impeaching  the  incorporation)  ; 
State  V.  Sioux  Countv  School  Dist.  No.  19, 
42  Nebr.  499,  60  N.  Vv.  912. 

60.  Swails  V.  State,  4  Ind.  516.  See  also 
Trautmann  V.  McLeod,  74  Minn.  110,  76 
N.  W.  964. 

61.  State  V.  Sherman  County  School  Dist. 
No.  7.  21  Nebr.  725,  33  N.  W.  266. 

62.  Whitmore  r.  Hogan,  22  Me.  564. 

63.  Barnes  r.  Barnes,  6  Vt.  388. 

[Ill,  C.  1,  f] 
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introduced  and  received  in  evidence  without  objection,  is  evidence  of  the  cor- 
porate existence  of  the  school-district  by  which  such  bond  purports  to  have  been 
issued.®*  A  rough  sketch  or  map  designated  as  "school  section  map  township 
of  B/'  but  without  signature,  seal,  or  date,  having  the  appearance  of  being  very 
old  and  being  produced  from  the  proper  custody,  is  admissible  as  evidence  of  the 
formation  of  the  school-districts  in  such  township.®^  Papers  and  proceedings 
lonnected  with  the  supposed  organization  of  a  school-district  whose  existence 
'is  in  issue  are  properly  excluded,  when,  taken  together,  they  do  not  show  that  the 
district  was  ever  legally  organized. ®® 

g.  Attacking  Legality  of  Organization  op  Alteration.  The  legality  of  the 
organization  or  formation  of  a  school-district  cannot  be  attacked  collaterally,®' 
especially  where  such  district  has  for  a  number  of  years  exercised  all  the  powers, 
and  enjoyed  all  the  privileges  of  such  a  corporation.®^  So  also  proceedings  result- 
ing in  a  change  of  the  boundaries  of  a  school-district  cannot  be  collaterally 
attacked.®^  A  school-district  may  be  estopped,  by  long  acquiescence  in  an  altera- 
tion thereof,  from  contesting  the  validity  of  such  alteration. Where,  after  its 
organization,  a  school-district  has  borrowed  money  from  the  state  for  the  erection 
of  a  school  building,  and  has  issued  its  bonds  to  the  state,  and  has  voted  a  tax  for 
current  expenses,  the  state  is  estopped  to  attack  its  corporate  capacity. '^^  That 
a  school-house  site  has  been  selected,  contracts  for  work  and  material  made, 
bonds  issued  and  sold,  and  a  teacher  engaged  does  not  operate  as  an  estoppel 
against  a  proceeding  by  information  in  the  nature  of  a  quo  warranto  against 
school  directors  to  test  the  legality  of  the  organization  of  a  school-district,  where 
it  does  not  appear  that  the  bonds  were  sold  or  the  money  expended  before  the 
filing  of  the  information,  and  the  hiring  of  the  teacher  was  after  that  time.'^    If  the 


64.  State  v.  Sherman  County  School  Dist. 
No.  7,  21  Nebr.  725,  33  N.  W.  266. 

65.  Burford  School  Trustees  f.  Burford  Tp., 
18  Ont.  546. 

66.  Montgomery  County  School  Dist.  No. 
101  V.  Oaks,  20  Kan.  112. 

67.  Illinois. —  Union  Scliool-Dist.  No.  4 
School  Directors  v.  New  Union  School-Dist. 
No.  2  School  Directors,  135  111.  464,  28  N.  E. 
49;  Alderman  v.  District  No.  5  School  Di- 
rectors, 91  111.  179;  Trumbo  v.  People,  75 
111.  561. 

Kansas. —  Sedgwick  County  School  Dist. 
No.  116  V.  Wolf,  78  Kan.  805,  98  Pac.  237; 
Jefferson  County  School-Dist.  No.  8  v.  Gibbs, 
52  Kan.  564,  35  Pac.  222;  Cheyenne  County 
School-Dist.  No.  2  v.  Cheyenne  County  School- 
Dist.  No.  1,  45  Kan.  543,  26  Pac.  43;  Atchi- 
son, etc.,  R.  Co.  V.  Wilson,  33  Kan.  223,  6 
Pac.  281. 

Kentucky. —  McDonald  v.  Parker,  130  Ky. 
501,  110  S.  W.  810,  33  Ky.  L.  Rep.  805. 

Michigan. —  Stockle  V.  Silsbee,  41  Mich. 
615,  2  N.  W.  900. 

Missouri. —  Black  v.  Early,  208  Mo.  281, 
106  S.  W.  1014;  Burnham  v.  Rogers,  167  Mo. 
17,  66  S.  W.  970;  State  v.  Miller,  113  Mo. 
App.  665,  88  S.  W.  637.  Compare  Orrick 
School-Dist.  V.  Dorton,  125  Mo.  439,  28  S.  W. 
765. 

Nebraska. —  State  V.  Palmer,  18  Nebr.  644, 
26  N.  W.  469. 

NeiD  Jersey. —  State  v.  Donahay,  30 
N..  J.  L.  404. 

Neiv  York. —  Rawson  v.  Van  Riper,  1 
Thomps.  &  C.  370;  Reynolds  v.  Moore,  9 
Wend.  35,  24  Am.  Dec.  116. 

[Ill,  C,  1,  f] 


North  Dakota.— St3ite  V.  Gang,  10  K  D. 

331,  87  N.  W.  5. 

Ohio. —  Blanchard  v.  Bissell,  11  Ohio  St. 
96. 

Texas.— -'^QQ  Parks  v.  West,  (1908)  111 
S.  W.  726,  113  S.  W.  529  {reversing  (1908 
Civ.  App.)  108  S.  W.  466]. 

Canada. —  See  St.  Ignace  School  Com'rs  V. 
French,  16  Quebec  Super.  Ct.  70.  Compare 
Askew  V.  Manning,  38  U.  C.  Q.  B.  345. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  48. 

But  compare  Dartmouth  Sav.  Bank  v, 
Minnehaha  County  School-Dist.  No.  6,  6  Dak. 

332,  43  N.  W.  822. 

68.  Voss  V.  Crawford  County  Union  School 
Dist.  No.  11,  18  Kan.  467;  Keweenaw  Assoc. 
V.  Hancock  Tp.  School-Dist.  No.  1,  98  Mich. 
437,  57  N.  W.  404;  Stuart  v.  Kalamazoo 
School  Dist.  No.  1,  30  Mich.  69;  State  v. 
Central  Pac.  R.  Co.,  21  Nev.  75,  25  Pac. 
296;  Presque  Isle  County  v.  Thompson,  61 
Fed.  914,  10  C.  C.  A.  154.  See  also  Scoville 
V.  Mattoon,  55  Conn.  144,  10  Atl.  511;  Burn- 
ham  V.  Rogers,  167  Mo.  17,  66  S.  W.  970. 

69.  Sedgwick  County  School  Dist.  No.  116 
V.  Wolf,  78  Kan.  805,  98  Pac.  237;  Clement 
V.  Everest,  29  Mich.  19. 

70.  Pine  River  Tp.  School-Dist.  No.  1  V. 
Pine  River  Tp.  Union  School-Dist.  No.  1,  81 
Mich.  339,  45  N.  W.  993. 

71.  State  v.  Dakota  County  School  Dist. 
No.  108,  85  Minn.  230,  83  N.  W.  751,  where 
the  terms  "  waiver  "  and  "  estoppel  in  pais  " 
are  compared  and  distinguished. 

72.  Mason  v.  People,  185  111.  302,  56  N.  E. 
1069. 
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reorganization  of  a  school-district  is  irregular  and  void  as  to  any  part  of  the  inhab- 
itants of  the  district,  it  is  so  as  to  all,  and  a  person  is  not  prevented  from  contest- 
ing the  proceedings  under  such  reorganization,  or  the  authority  of  the  officers, 
because  he  was  moderator  of  a  meeting  under  such  new  organization.'^^  Where 
the  owner  of  property  transferred  from  one  school-district  to  another  acquiesces 
in  the  transfer,  recognizes  it  as  valid,  pays  taxes  assessed  in  the  district,  and 
votes  there,  he  is  estopped  to  question  the  validity  of  the  transfer. ''''  Under  a 
statute  which  declares  school-districts  to  be  bodies  corporate  possessing  the 
usual  powers  of  public  corporations  and  requires  a  newly  formed  district  to  organize 
by  electing  a  board  of  school  directors  within  fifteen  days  after  the  formation 
of  the  district  an  information  in  the  nature  of  a  quo  warranto,  commenced  sixty 
days  after  the  formation  of  a  district,  is  the  appropriate  remedy  to  test  the  legality 
of  the  formation  thereof. '^^ 

h.  De  Facto  Districts.  The  continued  exercise,  under  an  act  or  proceeding 
for  the  formation  of  a  school-district,  of  the  powers  of  such  corporation,  may 
constitute  the  territory  exercising  such  powers  a  de  facto  school-district.'^^ 

i.  Time  Limit  For  Alteration.  Under  the  statutes  in  force  in  some  jurisdictions 
when  the  alteration  of  a  district  has  been  made  or  refused,  no  further  change 
can  be  made  for  a  prescribed  period.'^ 

j.  Operation  and  Effect  of  Alteration  —  (i)  In  General.  A  school-district 
is  not  dissolved  by  being  divided,  but  retains  all  its  rights  as  a  corporation  of 
that  nature ;  nor  does  a  school-district  become  dissolved  or  lose  any  of  its  rights, 
or  become  discharged  of  any  of  its  obligations,  by  a  change  of  name.^^  The 
annexation  of  a  subdistrict  to  adjacent  subdistricts  does  not  vacate  the  offices 
of  local  school  directors  in  the  latter  districts.^"  A  vote  of  a  town  to  annex  one 
school-district  to  another  has  the  effect  of  abolishing  the  former  and  enlarging 
the  latter,  leaving  the  latter  in  continued  existence  as  fully  as  before  the  transac- 
tion, without  the  necessity  of  new  organization  or  action  on  the  part  of  either. 
Where  by  statute  a  town  may,  by  vote,  annex  a  portion  of  its  inhabitants  to  a 
district  in  an  adjoining  town,  which  shall  consent  to  receive  them,  although  the 
effect  of  this  is  so  to  extend  the  corporate  jurisdiction  of  such  district  as  to 
embrace  the  persons  thus  annexed,  together  with  the  property  subject  to  taxa- 


73.  Thomas  v.  Gibson,  11  Vt.  607. 

74.  Newlon  v.  Montrose  Independent  Dist., 
109  Iowa  169,  80  N.  W.  316. 

75.  Butler  County  School  Dist.  No.  2  V. 
Pace,  113  Mo.  App.  134,  87  S.  W.  580. 

76.  California. —  Hamilton  v.  San  Diego 
County,  108  Cal.  273,  41  Pac.  30i5. 

Kansas. —  Stafford  County  School-Dist.  No. 
25  V.  State,  29  Kan.  57. 

Missouri. —  Sayre  V.  Tompkins,  23  Mo. 
443,  as  to  whether  a  district  de  facto  may 
not  levy  a  tax  queer e. 

Neio  York. —  Stevens  v.  Newcomb,  4  Den. 
437. 

Vermont. —  See  Thomas  v.  Gibson,  11  Vt. 
607. 

United  States. —  Presque  Isle  County  v. 
Thompson,  61  Fed.  914,  10  C.  C.  A.  154, 
holding  that  the  exercise  of  powers  for  many 
years  confers  a  de  facto  existence. 

Canada. —  Nichol  School  Trustees  v.  Mait- 
land,  26  Ont.  App.  506. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  46. 

Compare  Tucker  v.  Wentworth,  35  Me.  393. 

Actual  user. —  In  the  absence  of  a  de  jure 
organization  of  a  school-district,  a  de  facto 
existence  can  only  be  shown  by  actual  user. 
Agency  School  Dist.  v.  Wallace,  75  Mo.  App. 


317.  See  also  Green  Mountain  Stock  Ranch- 
ing Co.  V.  Savage,  15  Mont.  189,  38  Pac.  940. 

Sufficient  to  support  trespass. —  Proof  of 
the  existence  of  a  de  facto  school-district  is 
sufficient,  as  against  a  plea  of  nul  tiel  cor- 
poration, to  enable  school  directors  to  main- 
tain an  action  of  trespass  for  breaking  into 
a  school-house  in  such  district  under  their 
charge.  Alderman  v.  District  No.  5  School 
Directors,  91  111.  179. 

77.  See  the  statutes  of  the  several  juris- 
dictions. And  see  Gustin  v.  Danvers  School 
Dist.  No.  5,  10  Gray  (Mass.)  85  (holding 
that  a  subdivision  of  a  school-district  cannot 
be  altered  oftener  than  once  in  ten  years)  ; 
In  re  Amaranth  School  Trustees,  30  Ont,  43 
(holding  that  the  decision  of  officials  as  to 
a  change  of  boundaries  is  final  for  five 
years)  ;  In  re  East  Wawanoch,  etc.,  Union 
School  Section,  26  Ont.  463  (holding  that  an 
award  of  arbitrators  is  conclusive  for  five 
years,  although  the  award  is  that  no  change 
be  made  in  the  boundaries). 

78.  Janesville  School  Dist.  No.  3  V.  Mac 
loon,  4  Wis.  79. 

79.  Janesville  School  Dist.  No.  3  r.  Mac- 
loon,  4  Wis.  79. 

80.  State  r.  Gibbs,  25  Ohio  St.  256. 

81.  Greenbanks  v.  Boutwell,  43  Vt.  207. 
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tion  belonging  to  them  in  the  particular  territory  inhabited  by  them,  yet  the 
territory  is  not  itself  annexed  to  the  district,  as  it  is  where  a  district  is  formed 
from  territory  belonging  to  two  towns,  by  a  concurrent  vote  of  both  towns. 
The  rule  which  obtains  in  Pennsylvania  that  the  erection  of  a  borough  creates 
two  districts,  one  retaining  the  old  name  and  the  other  assuming  that  of  the 
borough,  will  be  applied,  although  the  part  of  the  old  district  remaining  is  very 
small  and  has  a  scant  population. 

(ii)  Time  For  Taking  Effect.  When  territory  is  detached  from  one 
school-district  for  the  purpose  of  annexing  it  to  another,  such  annexation  becomes 
effective  at  once,  when  no  time  therefor  is  specified.^*  In  Indiana  it  has  been 
decided  that  the  right  of  an  incorporated  town  to  the  school  property  therein 
and  to  the  control  of  the  schools  vests  when  the  incorporation  becomes  com- 
plete/^ In  Pennsylvania  the  division  of  a  borough  into  two  does  not  take  effect 
on  the  school-district  therein  until  the  beginning  of  the  next  school  year.^®  In 
Canada  it  is  provided  that  a  by-law  altering  a  school  section  shall  not  be  passed 
later  than  the  first  of  May  and  shall  not  take  effect  until  the  twenty-fifth  of  Decem- 
ber next  thereafter.^' 

k.  Municipal  Sehool-Districts.  Statutes  have  frequently  been  enacted 
providing  especially  for  the  formation  and  alteration  of  school-districts  in  cities, 
towns,  and  villages, and  the  organization  of  school-districts  composed  partly 
of  territory  within  incorporated  municipalities  and  partly  of  territory  adjacent 
thereto  has  been  the  subject  of  legislation  in  many  states.®^ 


82.  Hewett  v.  Miller,  21  Vt.  402,  holding 
that  the  arrangement  between  a  town  and  a 
district  in  an  adjoining  town,  by  which  the 
ioMm,  by  a  vote,  annexes  some  of  its  inhab- 
itants to  such  district,  and  the  district  con- 
sents to  receive  them,  is  not  to  be  regarded 
as  a  compact,  absolutely  and  perpetually 
binding,  but  as  a  mere  license  and  temporary- 
consent  on  both  sides,  and  therefore  subject 
to  be  revoked  or  canceled  by  either  party. 

83.  In  re  Old  Forge  Tp.  School  Dist.,  8 
Lack.  Leg.  N.  (Pa.)  264. 

84.  Ovitt  V.  Chase,  37  Vt.  196.  See  also 
Center  Dist.  Tp.  v.  Lansing  Independent 
Dist.,  82  Iowa  10,  47  N.  W.  1033. 

85.  Hornbeck  v.  State,  33  Ind.  App.  609, 
71  N.  E.  916. 

86.  Hunlock  v.  Jones,  9  Kulp  (Pa.)  278. 

87.  See  In  re  Asphodel  Tp.  School  Trus- 
tees, 24  Ont.  682;  In  re  Mclntyre,  27  U.  C. 
C.  P.  58 ;  Free  v.  McHugh,  24  U.  C.  C.  P.  13 ; 
Cotter  V.  Darlington  Tp.,  11  U.  C.  C.  P.  265; 
In  re  Patterson,  31  U.  C.  Q.  B.  360. 

88.  See  the  statutes  of  the  several  states. 
And  see  Kramm  v.  Bogue,  127  Cal.  122,  59 
Pac.  394;  Bay  View  School  Dist.  v.  Linscott, 
99  Cal.  25,  33  Pac.  781  (holding  that  under 
Pol.  Code,  §  1576,  providing  that  each 
city  or  incorporated  town,  unless  subdivided 
by  the  legislative  authority  thereof,  shall 
form  a  school-district,  by  the  incorporation 
of  a  portion  of  a  school-district  as  a  city  or 
town,  all  that  portion  of  the  district  within 
the  exterior  boundaries  of  the  city  or  town 
is  withdrawn  from  the  district)  ;  Saginaw 
Tp.  f.  School  Dist.  No.  1,  9  Mich.  541;  State 
V.  West  Duluth  Land  Co.,  75  Minn.  456,  78 
K  W.  115;Gault  v.  Gill,  190  Mo.  79,  88  S.  W. 
628  (holding  that  any  village  incorporated  or 
unincorporated,  the  plot  of  which  has  been 
filed  in  the  recorder's  office,  may  be  organized 

[III,  C,  l,j,  (I)] 


into  a  school-district)  ;  Agency  School  Dist.  V. 
Wallace,  75  Mo.  App.  317  (holding  that 
only  an  organized,  and  not  an  unorganized, 
common  school  district  can  be  organized 
into  a  village  school  district)  ;  Cist  v.  State, 
21  Ohio  St.  339;  State  v.  Wofford,  90  Tex. 
514,  39  S.  W.  921;  Parks  i;.  West,  (1908) 
111  S.  W.  726,  113  S.  W.  529  {reversing 
(Tex.  Civ.  App.  1908)  108  S.  W.  466]. 

89.  See  the  statutes  of  the  several  states. 
And  see  the  following  cases : 

Arkansas. —  Beavers  v.  State,  60  Ark.  124, 
29  S.  W.  144,  construing  Sandels  &  H.  Dig. 
§  7088,  holding  that  an  incorporated  town 
which,  ,  Avith  territory  beyond  its  corporate 
limits,  previously  formed  a  common  school 
district,  may  organize  itself  into  a  single 
school-district  exclusive  of  such  territory,  and 
that  the  phrase,  "  including  the  territory  an- 
nexed thereto  for  school  purposes,"  means 
such  territory  as  thereafter  may  be  annexed 
to  such  single  district  under  the  act. 

Illinois. —  Cravener  v.  Chicago  Bd.  of  Edu- 
cation, 133  111.  145,  24  N.  E.  532;  McGurn  v. 
Chicago  Bd.  of  Education,  133  111.  122,  24 
N.  E.  529. 

Iowa. —  State  v.  Sunnyside  Independent 
School  Dist.  No.  6,  46  Iowa  425  (holding 
that  extending  the  territorial  limits  of  a 
municipality  does  not  operate  to  enlarge  the 
school-district  previously  existing  within  it)  ; 
Ft.  Dodge  City  School  Dist.  v.  Wahkansa,  15 
Iowa  434  (holding  that  the  extent  of  the  ter- 
ritory which  may  be  added  to  a  town  or  city 
district  for  school  purposes  is  not  limited  by 
law). 

Minnesota. —  Winona  v.  School  Dist.  No.  82, 
40  Minn.  13,  41  N.  W.  539,  12  Am.  St.  Rep. 
687,  3  L.  R.  A.  46. 

Missouri. —  Macon  School  Dist.  v.  Good- 
ding,  120  Mo.  67,  24  S.  W.  1034;  Henry  v. 


SCHOOLS  AND  SCHOOL-DISTRICTS   [35  Cyc]  849 


1.  High  School  or  Graded  School  Districts.  Special  provision  is  made  in  many 
jurisdictions  for  the  creation  of  high  school  or  graded  school  districts;  and  it 
is  usually  provided  that  the  question  of  the  creation  of  such  districts  shall  be 
submitted  to  the  voters  in  the  territory  which  will  be  affected. 

m.  Independent  School  Districts.  In  addition  to  the  regular  school-districts, 
provision  is  often  made  for  independent  districts,  composed  usually  of  territory 
lying  partly  within  two  or  more  townships  or  partly  within  two  or  more  counties 
or  partly  within  and  partly  without  the  territorial  limits  of  a  municipality.^^ 


Duele,  74  Mo.  443;  State  v.  Mayview  Bd.  of 
Education,  65  Mo.  587  (holding  that  under 
Wagner  St.  p.  1262,  §  1,  declaring  that  any 
city,  town,  or  village,  "  together  with  the 
territory  attached  or  which  shall  hereafter 
be  attached "  thereto,  may  be  organized 
into  a  single  school-district,  outlying  ter- 
ritory adjacent  to  a  town  may  be  organ- 
ized with  the  town  into  a  single  school- 
district,  without  having  been  previously  an- 
nexed to  the  town  for  school  purposes)  ; 
State  V.  Miller,  65  Mo.  50  (holding  that  the 
statute  (Act  (1868),  p.  164,  §  1)  provid- 
ing for  the  extension  of  the  limits  of  terri- 
tory attached  to  a  city,  town,  or  village  for 
school  purposes,  beyond  the  corporate  limits, 
authorizes  the  board  of  education  of  a  town 
which  has  been  organized  into  a  special 
school-district  to  annex  additional  territory, 
although  previous  to  such  an  annexation  the 
district  did  not  extend  beyond  the  limits  of 
the  town)  ;  State  V.  Appleton  City  Bd.  of  Edu- 
cation, 64  Mo.  53;  State  v.  Heiser,  60  Mo. 
540;  State  v.  Heath,  56  Mo.  231;  State  V, 
Appleton  City  Bd.  of  Education,  53  Mo.  127; 
State  t.  Searl,  50  Mo.  268;  McManning  v. 
Farrar,  46  Mo.  376  (holding  that  an  unin- 
corporated town  cannot  avail  itself  of  the 
statute  (Wagner  St.  p.  1262,  §  1),  providing 
that  any  incorporated  city  or  town,  with  the 
territory  attached  or  hereafter  attached 
thereto  for  school  purposes,  may  be  organized 
as  a  single  school-district)  ;  State  v.  Mar- 
shall, 48  Mo.  App.  560. 

Oklahoma. — Kingfisher  County  School  I)ist. 
No.  74  V.  Long,  2  Okla.  460,  37  Pac.  601, 
holding  that  under  the  statute  (Laws  (1893), 
c.  73,  art.  7,  §  2)  providing  that  territory 
outside  of  the  limits  of  the  city,  but  adjoin- 
ing thereto,  may  be  attached  to  such  city  for 
school  purposes,  it  is  not  necessary  that  the 
lands  attached,  as  described  by  the  survey, 
should  lie  next  to  or  contiguous  to  the  city 
limits,  but  lands  which  join,  and  are  a  part 
of,  the  entire  body  of  lands  which  are  at- 
tached to  such  city  for  school  purposes  may 
be  attached. 

Texas. —  State  v.  Brownson,  94  Tex.  436, 
61  S.  W.  114;  State  v.  Buchanan,  37  Tex.  Civ. 
App.  325,  83  S.  W.  723;  Pinson  v.  Vesey,  23 
Tex.  Civ.  App.  91,  56  S.  W.  593. 

JVashington. —  McGrovern  v.  Fairchild,  2 
Wash.  479,  27  Pac.  173. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  84. 

90.  See  the  statutes  of  the  several  states. 
And  see  Mooney  v.  Tulare  County,  2  Cal. 
App.  65,  83  Pac.  165;  Gale  r.  Knopf, 
193  111.  245,  62  N.  E.  229;  People  i;.  Bru^n- 
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nemer,  168  111.  482,  48  N.  E.  43;  Webb  V. 
Smith,  99  Ky.  11,  34  S.  W.  704,  17  Ky.  L. 
Rep.  1308;  Simpkins  v.  Ward,  45  Mich.  559, 
8  N.  W.  5-07 ;  Evers  v.  Hudson,  36  Mont.  135, 
92  Pac.  462 ;  Lowery  v.  Kernsville  Bd.  of 
Graded  School  Trustees,  140  N.  C.  33,  52 
S.  E.  267;  Wilson  r.  Elgin  County,  21  Ont. 
App.  585,  24  Can.  Sup.  Ct.  706  (holding  that 
a  county  council  has  power  to  detach  a  town- 
ship from  a  high  school  district  without  the 
consent  of  that  township  or  of  the  other  town- 
ships included  in  the  high  school  district)  ; 
In  re  Morrisburgh  Bd.  of  Education,  8  Ont. 
App.  169;  In  re  Wolverton,  3  Ont.  293.  J^ee 
43  Cent.  Dig.  tit.  "Schools  and  School  Dis- 
tricts," §  85. 

91.  See  the  statutes  of  the  several  juris- 
dictions. And  see  People  v.  Hanford  Union 
High  School  Dist.,  148  Cal.  705,  84  Pac.  193; 
People  V.  Union  High  School  Dist.,  101  Cal. 
655,  36  Pac.  119;  Gale  v.  Knopf,  193  111.  245, 
62  N.  E.  229;  Township  No.  9  School  Trus- 
tees V.  People,  161  111.  146,  43  N.  E.  696 
[affirming  61  111.  App.  131]  ;  People  V.  Cow- 
den,  160^111.  557,  43  N.  E.  788;  Richards  v. 
Raymond,  92  111.  612,  34  Am.  Rep.  151;  State 
V.  Echols,  41  Kan.  1,  20  Pac.  523  (holding 
that  where  an  election  is  legally  called  and 
held  to  determine  whether  a  county  high 
school  shall  be  established,  and  at  which  a 
majority  of  the  votes  cast  upon  the  proposi- 
tion are  in  favor  of  the  same,  the  proposition 
will  be  adopted,  although  it  may  not  have 
received  a  majority  of  all  the  votes  cast  upon 
other  questions  submitted  at  the  same  elec- 
tion) ;  McDonald  v.  Parker,  130  Ky.  501,  110 
S.  W.  810,  33  Ky.  L.  Rep.  805;  Bailey  v. 
Figely,  106  Ky.  725,  51  S.  W.  424,  21  Ky.  L. 
Rep.  341,  (Ky.  1899)  52  S.  W.  800  (regis- 
tration of  qualified  voters  necessary^)  ;  Webb 
V.  Smith,  99  Ky.  11,  34  S.  W.  704,  17  Ky.  L. 
Rep.  1308;  Williamston  Graded  Free  School 
Dist  V.  Webb,  89  Ky.  264,  12  S.  W.  298,  11 
Ky.  L.  Rep.  456  (holding  that  under  a  statute 
providing  that  trustees  shall  take  the  sense 
of  the  voters  as  to  whether  a  proposed  graded 
school  shall  be  established  a  submission  of 
the  question  as  to  whether  a  tax  shall  be 
levied  for  the  establishment  and  support  of 
such  a  school  is  a  substantial  compliance)  ; 
Kattawa  Common  School  Dist.  No.  29  r. 
Eddyville  Graded  School  Dist.  No.  8,  99 
S.  W.  905,  30  Kv.  L.  Rep.  839:  Evers  v.  Hud- 
son, 36  IMont.  135,  92  Pac.  462. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  85.  And  see  supra,  III,  C,  1, 
c,  (III). 

92.  See  the  statutes  of  the  several  states. 
And  see  Fairview  Independent  School  Dist.  t-. 
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And  the  alteration  of  such  independent  school-districts  is  also  sometimes  particu- 
larly provided  for.^^ 

n.  Consolidation  and  Union  School  Districts.  The  formation  of  new  districts 
by  the  consoHdation  or  union  of  already  existing  districts  is  authorized  in  many 
jurisdictions.^* 

2.  Adjustment  of  Preexisting  Rights  and  Liabilities  —  a.  In  General.    In  the 

absence  of  some  statutory  provision  to  the  contrary,  the  general  rule  is  that 
when  a  part  of  the  territory  of  a  school-district  is  separated  from  it  by  annexation 
to  another  district,  or  by  the  creation  of  a  new  district,  the  old  district  retaining 
its  organization,  such  old  district  retains  all  its  property,  powers,  rights,  and 
privileges,^  and  continues  to  be  responsible  for  all  its  debts  and  liabilities.^®  In 


Burlington  Independent  School  Dist.,  139 
Iowa  249,  117  N.  W.  668;  Lynnville  Inde- 
pendent Dist.  V.  Lynn  Grove  Dist.  Tp.,  82 
Iowa  169,  47  N.  W.  1030;  State  v.  Newport 
Independent  Sehool-Dist.,  42  Minn.  357,  44 
N.  W.  120;  In  re  Newry  School  Dist.,  11  Pa. 
Super.  Ct.  592;  In  re  Foxburg  Independent 
School  Dist.,  25  Pa.  Co.  Ct.  226;  Engle  v. 
Reichard,  4  Pa.  Co.  Ct.  48;  Parks  v.  West, 
(Tex.  1908)  111  S.  W.  726,  113  S.  W.  529 
[reversing  (Civ.  App.  1908)  108  S.  W.  466]; 
Brewer  v.  Hall,  (Tex.  Civ.  App.  1908)  111 
S.  W.  788;  Cummins  V.  Gaston,  (Tex.  Civ. 
App.  1908)  109  S.  W.  476;  State  v.  Bu- 
chanan, 37  Tex.  Civ.  App.  325,  83  S.  W.  723. 

In  Pennsylvania  under  the  statute  permit- 
ting the  formation  of  independent  districts 
where  natural  or  other  obstacles  prevent 
proper  provision  for  educational  facilities,  it 
has  been  held  that  such  districts  can  only  be 
formed  where  they  are  necessary  and  not 
where  they  are  merely  expedient  {In  re  Hat- 
field Tp.  School  Dist.,  2  Walk.  169),  that 
such  a  district  cannot  be  created  to  enable 
inhabitants  to  maintain  better  schools  to  the 
prejudice  of  the  riglits  and  interests  of  the 
remaining  portion  of  the  district  {In  re 
Lehman  Borough,  4  Pa.  Co.  Ct.  37),  and  that 
such  a  district  will  not  be  erected,  where  the 
effect  will  be  to  separate  the  wealthier  and 
the  poorer  portions  of  the  district  to  the 
detriment  of  the  latter,  except  in  case  of  ex- 
treme necessity  {In  re  Mt.  Pleasant  Tp.  In- 
dependent School  Dist.,  10  Pa.  Co.  Ct.  588). 

93.  See  the  statutes  of  the  several  states. 
And  see  Rural  Independent  School  Dist.  No. 
10  V.  New  Independent  School  Dist.,  120 
Iowa  119,  94  N.  W.  284;  Independent  School 
Dist.  No.  2  V.  Clay  County  Dist.  No.  37,  20 
S.  D.  349,  106  N.  W.  302. 

94.  See  the  statutes  of  the  several  states. 
And  see  People  v.  Keechler,  194  111.  235,  62 
N.  E.  525;  State  v.  Grefe,  139  Iowa  18,  117 
N.  W.  13;  Call  v.  Chadbourne,  46  Me.  206; 
Smvth  V.  Titcomb,  31  Me.  272;  Frisby  v.  Hill, 
152  Mo.  234,  53  S.  W.  1062;  Converse  V.  Porter, 
45  N.  H.  385  (holding  that  under  the  power 
to  alter  the  limits  of  school-districts  a  town 
may  unite  two  existing  districts)  ;  Foster  v. 
Lane,  30  N.  H.  305;  McCarter  v.  Bradley 
Beach  Bd.  of  Education,  73  N.  J.  L.  301,  63 
Atl.  93;  Howe  v.  Landiss  Tp.  Bd.  of  Educa- 
tion, 72  N.  J.  L.  158,  60  Atl.  518;  State  v. 
Gibbs,  25  Ohio  St.  256;  Bill  v.  Dow,  56  Vt. 
562;  Bowen  v.  King,  34  Vt.  156;  Pierce  V. 
Whitman,  23  Vt.  626. 
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In  Canada  the  formation  of  union  districts 
out  of  districts  in  different  townships  is  not 
authorized.  Halpin  v.  Calder,  26  U.  C.  C.  P. 
501.  And  municipalities  have  no  authority 
to  form  or  alter  union  districts.  In  re  Hart, 
16  U.  C.  Q.  B.  32;  In  re  Ley,  13  U.  C.  Q.  B. 
433. 

95.  Illinois. —  People  v.  School  Trustees,  86 
111.  613. 

Kansas. —  Kansas  City  Bd.  of  Education  v. 
School  Dist.  No.  7,  45  Kan.  560,  26  Pac. 
13  [distinguishing  Curtis  V.  Bd.  of  Education, 
43  Kan.  138,  23  Pac.  98]. 

Michigan. —  Saginaw  Tp.  v.  Saginaw  School 
Dist.  No.  1,  9  Mich.  541. 

Minnesota. —  Winona  v.  Winona  County 
School  Dist.  No.  82,  40  Minn.  13,  41  N.  W. 
539,  12  Am.  St.  Rep.  687,  3  L.  R.  A.  46. 

Ohio. —  Corwin  Special  School  Dist.  Bd.  of 
Education  v.  Wayne  Tp.  Bd.  of  Education,  6 
Ohio  Cir.  Ct.  597,  3  Ohio  Cir.  Dec.  603,  money 
belonging  to  original  district. 

West  Virginia. —  Baker  Dist.  Bd.  of  Educa- 
tion V.  Valley  Dist.  Bd.  of  Education,  30 
W.  Va.  424,  4  S.  E.  640. 

Wisconsin. —  Joint  School  Dist.  No.  8  v. 
Harmony  School  Dist.  No.  5,  92  Wis.  608,  66 
N.  W.  794. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §§71,  72. 

But  see  Towle  v.  Brown,  110  Ind.  65,  10 
N.  E.  626  (holding  that  as  to  money,  choses 
in  action,  and  other  kindred  property  the 
claims  of  the  old  and  the  new  district  are 
to  be  adjusted  upon  equitable  principles)  ; 
Potter  V.  Chapin,  6  Paige  (N.  Y.)  639. 

Funds. —  In  the  absence  of  statutory  pro 
vision  to  the  contrary  all  funds  belong  to 
the  old  district.  Cooke  v.  Logan  County 
School-Dist.  No.  12,  12  Colo.  453,  21  Pac. 
496,  719;  Hughes  v.  Carson,  90  Mo.  399,  2 
S.  W.  441;  State  V.  Northfield  Tp.  Bd.  of 
Education,  22  Ohio  Cir.  Ct.  224,  12  Ohio  Cir. 
Dec.  423;  Morrow  County  V.  Hendryx,  14 
Oreg.  397,  12  Pac.  806.  And  see  Rice  v.  Mc- 
Clelland, 58  Mo.  116.  In  Indiana,  however, 
the  rule  seems  to  be  otherwise.  Towle  v. 
Brown,  110  Ind.  65,  10  N.  E.  626;  Johnson  v. 
Smith,  64  Ind.  275.  Compare  Zartman  v. 
State,  109  Ind.  360,  10  N.  E.  94. 

96.  Indiana. —  Maumee  School  Tp.  V.  Shir- 
ley City  School  Town,  159  Ind.  423,  65  N.  E. 
285. 

Michigan. —  Wayne  County  Sav.  Bank  v. 
Mikado  School  Dist.  No.  5,  152  Mich.  440,  116 
N.  W.  378;  People  v.  Ryan,  19  Mich.  203. 
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applying  this  general  rule  some  cases  have  gone  to  the  extent  of  holding  that 
school-houses  and  other  Uke  property,  even  though  beyond  the  Hihits  of  the  old 
district,  after  its  alteration,  are  still  the  property  of  such  district;  but  this  has 
been  denied  in  a  number  of  cases  and  the  prevailing  doctrine  seems  to  be  otherwise.^* 
When  an  old  school-district  is  entirely  aboHshed,  or  two  old  districts  consoli- 
dated, and  a  new  district  or  districts  is  formed  from  the  territory  of  such  old  district 
or  districts,  the  new  district  or  districts  become  entitled  to  all  the  property  of 
such  old  district  or  districts  and  Hable  for  all  the  existing  legal  debts  and  Habili- 
ties  thereof.      And  where  two  new  districts  are  created,  each  of  them  will  take 


Minnesota. —  Winona  V.  Winona  County 
School  Dist.  No.  82,  40  Minn.  13,  41  N.  W. 
539,  12  Am.  St.  Rep.  687,  3  L.  R.  A.  46. 

Nero  Jersey.- — McCully  v.  Ridgefield  Tp.  Bd. 
of  Education,  63  N.  J.  L.  18,  42  Atl. 
776. 

South  Dakota. —  Livingstone  v.  Brookings 
County  School  Dist.  No.  7,  9  S.  D.  102,  68 
N.  W.  167,  holding  that  where,  after  a  school- 
district  has  issued  bonds  for  the  erection  of 
a  school-house,  part  of  its  territory  is  made 
into  new  districts,  imder  a  general  law  which 
does  not  expressly  provide  that  the  new  dis- 
tricts shall  be  liable  for  a  proportionate 
share  of  the  debts  of  the  old  district,  neither 
the  old  district  nor  a  creditor  thereof  can 
enforce  against  the  new  districts  a  liability 
on  such  bonds,  especially  where  the  school- 
house  remains  in  the  old  district. 

West  Virginia. —  Baker  Dist.  Bd.  of  Educa- 
tion V.  Valley  Dist.  Bd.  of  Education,  30 
W.  Va.  424,  4  S.  E.  640. 

Wisconsin. —  Briggs  v.  Erin  Prairie  School 
Dist.  No.  1,  21  Wis.  348. 

England. —  See  In  re  Wallsend  Borough 
Council,  [1906]  2  Ch.  506,  70  J.  P.  434,  75 
L.  J.  Ch.  813,  4  Loc.  Gov.  1141,  95  L.  T.  Rep. 
N.  S.  259,  22  T.  L.  R.  773. 

Canada. — Canada  Permanent  Loan,  etc.,  Co. 
V.  Donore,  11  Manitoba  120. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  73. 

In  Nebraska  it  has  been  held  that  where  a 
district  which  is  in  debt  is  subdivided  and 
sufficient  territory  detached  therefrom  to  im- 
pair the  obligation  by  not  leaving  sufficient 
property  liable  for  the  payment  thereof,  the 
detached  territory  is  liable  for  its  shai*e  of 
such  indebtedness.  Manahan  v.  Adams 
County,  77  Neb.  829,  110  N.  W.  860,  77 
Nebr.  832,  111  N.  W.  800;  Clother  v.  Maher, 
15  Nebr.  1,  16  N.  W.  902. 

Failure  of  new  district  to  contribute  as  re- 
quired.— Where  a  territory  is  taken  from  a 
school-district,  and  organized  into  an  inde- 
pendent district,  and  provision  is  made  that 
the  neM^^  district  shall  contribute  to  the  orig- 
inal district  its  proportion  of  the  indebtedness 
of  the  old  district,  and  receive  its  propor- 
tionate share  of  unexpended  funds,  a  failure 
of  the  new  organization  to  furnish  its  por- 
tion of  money  to  pay  such  indebtedness  will 
not  relieve  the  old  district  organization  from 
liability  to  the  creditor.  TurnbuU  v.  Alpena 
School-Dist.,  45  Mich.  496,  8  N.  W.  65. 

97.  Whittier  v.  Sanborn,  38  Me.  32;  Stone- 
ham  School  Dist.  No.  1  v.  Richardson,  23 


Pick.  (Mass.)  62  [questioned  in  Danvers 
School  Dist.  No.  6  v.  Tapley,  1  Allen  (Mass.) 
49];  Winona  V.  Winona  County  School  Dist. 
No.  82,  40  Minn.  13,  41  N.  W.  539,  12  Am.  St. 
Rep.  687,  3  L.  R.  A.  46  [distinguishing  Con- 
nor V.  St.  Anthony  Bd.  of  Education,  10 
Minn.  439].  See  also  Kansas  City  Bd.  of 
Education  v.  Wyandotte  County  School-Dist. 
No.  7,  45  Kan.  560,  26  Pac.  13  [distinguish- 
ing Curtis  V.  Topeka  Bd.  of  Education,  43 
Kan.  138,  23  Pac.  98]. 

98.  Towle  V.  Brown,  110  Ind.  65,  10  N.  E. 
626;  Allen  School  Tp.  v.  Macy  School  Town, 
109  Ind.  559,  10  N.  E.  578;  Leesburgh  School 
Town  V.  Plain  School  Tp.,  86  Ind.  582  [dis- 
tinguishing, and  in  effect  overruling  Reckert 
V.  Peru,  60  Ind.  473;  Heizer  v.  Yohn,  37  Ind. 
415] ;  Carson  v.  State,  27  Ind. 465 ;  North  Hemp- 
stead V.  Hempstead,  2  Wend.  (N.  Y. )  109 ;  Wil- 
kins  School  Dist.  v.  Turtle  Creek  Borough  Dist., 
31  Pittsb.  Leg.  J.  N.  S.  (Pa.)  189;  Barker 
Dist.  Bd.  of  Education  v.  Valley  Dist.  Bd.  of 
Education,  30  W.  Va.  424,  4  S.  E.  640.  See 
also  Indianapolis  School  Com'rs  v.  Center  Tp., 
143  Ind.  391,  42  N.  E.  808;  Hornbeck  v. 
State,  33  Ind.  App.  609,  71  N.  E.  916;  Dan- 
vers School  Dist.  No.  6  v.  Tapley,  1  Allen 
(Mass.)  49.'  Compare  Monroe  Tp.  Bd.  of 
Education  v.  Dell  Roy  Village  Dist.  Bd.  of 
Education,  46  Ohio  St.  595,  22  N.  E.  641. 

99.  Connecticut. —  Winsted  Sav.  Bank  V, 
New  Hartford,  78  Conn.  319,  62  Atl.  81. 

Indiana. —  Maumee  School  Tp.  v.  Shirley, 
City  School  Town,  159  Ind.  423,  65  N.  E. 
285. 

Iowa. —  McDonald  v.  Nevada  Tp.  School 
Dist.  No.  1,  10  Iowa  469. 

Kansas. —  Hoffield  v.  Newton  Bd.  of  Educa- 
tion, 33  Kan.  644,  7  Pac.  216. 

Kentucky. —  Latonia  Graded  School  Dist.  i\ 
Latonia  Bd.  of  Education,  93  S.  W.  590,  29 
Ky.  L.  Rep.  391. 

Massachusetts. —  Goulding  v.  Peabodv,  170 
Mass.  483,  49  N.  E.  752;  Bacon  v.  Barnstable 
Thirteenth  School  Dist.,  97  Mass.  421. 

Michigan. —  Brewer  V.  Palmer,  13  Mich. 
104. 

Minnesota. —  Winona  v.  Winona  Coimty 
School-Dist.  No.  82,  40  Minn.  13,  41  N.  W. 
539,  12  Am.  St.  Rep.  687,  3  L.  R.  A.  46 ;  Rob- 
bins  V.  Anoka  County  School  Dist.  No.  1,  10 
Minn.  340. 

Missouri. —  Thompson  r.  Abbott.  61  !Mo. 
176,  holding  that  a  ne^v  district  is  liable  for 
the  salary  of  a  teacher  emploj-ed  by  the 
abolished  district. 

Neiv  Hampshire. —  See  Greenfield  School- 
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the  property  which  happens  to  fall  within  its  limit.^  Where  a  de  /ac^o  school- 
district  issues  bondS;  money  deposited  by  it  to  pay  such  bonds  should  be  applied 
for  that  purpose,  and  should  not  be  paid  to  a  school-district  legally  organized  in 
the  place  of  the  de  facto  district.^ 

b.  Adjustment  Under  Statutory  Provisions  —  (i)  In  General.  As  school 
property  is  held  in  trust  for  school  purposes  by  the  persons  or  corporations  author- 
ized for  the  time  being  by  statute  to  control  the  same,  it  is  in  the  power  of  the  legis- 
lature, at  any  time,  to  change  the  trustee.^  And  the  legislature  may  provide  for 
such  an  apportionment  of  the  common  property  and  common  burdens  as  to  it 
may  seem  just  and  equitable,  where  a  school-district  is  divided  or  otherwise 
altered,^  and  this  has  frequently  been  done.^ 


Dist.  No.  3  V.  Greenfield,  64  N.  H.  84,  6  Atl. 
484. 

New  Jersey. —  McCully  v.  Ridgefield  Tp. 
Bd.  of  Education,  63  N.  J.  L.  18,  42  Atl.  776, 
holding  that  the  new  district  is  liable  for 
bonds  of  the  consolidated  districts.  Compare 
State  V.  Froehlich,  (Sup.  1897)  37  Atl.  1024. 

North  Dakota. —  Coler  v.  Coppin,  10  N.  D. 
86,  85  N.  W.  988;  Coler  i;.  Dwight  School  Tp., 
3  N.  D.  249,  55  N.  W.  587,  28  L.  R.  A.  649, 
holding  that  the  new  district  is  entitled  to 
the  school-house  and  furniture. 

Vermont. —  Barre  Town  School  Dist.  v. 
Cook,  68  Vt.  88,  34  Atl.  33;  Chester  School 
Dist.  No.  20  V.  Pierce,  67  Vt.  317,  31  Atl. 
783;  Barre  v.  Barre  School  Dist.  No.  13,  67 
Vt.  108,  30  Atl.  807,  the  last  two  cases  both 
holding  that  the  new  district  is  entitled  to 
money  and  wood  which  the  old  district  had 
on  hand. 

West  Virginia. — r  Barker  Dist.  Bd  of  Educa- 
tion V.  Valley  Dist.  Bd.  of  Education,  30 
W.  Va.  424,  4  S.  E.  640. 

Wisconsin. —  Stroud  v.  Stevens  Point,  37 
Wis.  367. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §§  72,  73. 

Liable  severally. — ^Where  more  than  one 
new  district  is  created  each  is  liable  severally 
for  its  proportionate  share  of  the  debts  of 
the  old  district.  Halbert  v.  Watertown  Tp. 
School  Dists.,  36  Mich.  421;  Barker  Dist.  Bd. 
of  Education  v.  Valley  Dist  Bd.  of  Education, 
30  W.  Va.  424,  4  S.  E.  640.  But  see  Hughes 
V.  Schuyler  County  School  Dist.  No.  29,  72 
Mo.  643.  ^ 

A  just  debt  barred  by  the  statute  of  limi- 
tations may  be  lawfully  paid  by  an  abolished 
district  in  adjusting  its  accounts.  Hartford 
School  Dist.  V.  Hartford  School  Dist.  No.  13, 
69  Vt.  147,  37  Atl.  252. 

Suit  in  equity. — Where  an  existing  district 
is  abolished  and  new  districts  formed  from 
its  territory,  a  suit  against  such  new  dis- 
tricts brought  in  a  federal  court  must  be  in 
equity,  for  the  reason  that  there  is  no  privity 
of  contract  between  plaintiff  and  defendants 
which  will  support  an  action  at  law,  and  for 
a  further  reason,  where  it  is  shown  as  a  de- 
fense, that  the  indebtedness  sued  on,  if  en- 
forced against  any  one  of  the  defendants 
alone,  will  subject  it  to  a  liability  far  in 
excess  of  its  constitutional  limit  of  indebt- 
edness; it  being  the  duty  of  the  court  in 
such  case,  in  the  exercise  of  its  equitable 
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powers,  to  prevent  such  a  result  by  apportion- 
ing the  liability  in  the  first  instance  by  its 
decree.  Fairfield  v.  Allison  Rural  Inde- 
pendent School  Dist.,  Ill  Fed.  108  {reversed 
on  other  grounds  in  116  Fed.  838,  54  C.  C.  A. 
342]. 

In  Illinois  when  the  trustees  of  schools  re- 
district  a  township,  and  form  the  territorj^ 
of  a  district  into  other  districts,  so  that  the 
old  one  ceases,  if  they  fail  to  apportion  its 
indebtedness,  and  lay  it  upon  the  new  or- 
ganizations, the  old  district  Avill  be  continued 
in  existence  for  the  purpose  of  enforcing  its 
liabilities.  Rogers  v.  People,  68  111.  154; 
Randolph  County  School  Directors  V.  Miller, 
49  111.  494;  Moll  V.  District  No.  2  School 
Directors,  23  111.  App.  508. 

1.  Whitmore  v.  Hogan,  22  Me.  564;  Dan- 
vers  School  Dist.  No.  6  v.  Tapley,  1  Allen 
(Mass.)  49  (school-houses)  ;  Stoneham 
School  Dist.  No.  1  v.  Richardson,  23  Pick. 
(Mass.)  62  (school-houses)  ;  Winona  v. 
Winona  County  School-Dist.  No.  82,  40  Minn. 
13,  41  N.  W.  539,  12  Am.  St.  Rep.  687,  3 
L.  R.  A.  46;  Robbins  v.  Anoka  County  School 
Dist.  No.  1,  10  Minn.  340;  North  Hempstead 
V.  Hempstead,  2  Wend.  (N.  Y.)  109. 

2.  Hamilton  v.  San  Diego  County,  108  Cal. 
273,  41  Pac.  305. 

3.  Leesburgh  School  Town  V.  Plain  School 
Tp.,  86  Ind.  582;  Carson  v.  State,  27  Ind. 
465.  See  also  Latonia  Graded  School  Dist. 
V.  Latonia  Bd.  of  Education,  93  S.  W.  590, 
29  Ky.  L.  Rep.  391. 

4.  Willimantic  School  Soc.  v.  Windham 
First  School  Soc,  14  Conn.  457 ;  Barker  Dist. 
Bd.  of  Education  v.  Valley  Dist.  Bd  of  Edu- 
cation, 30  W.  Va.  424,  4  S.  E.  640.  See  also 
Perrizo  v.  Kesler,  93  Mich.  280,  53  N.  W. 
391;  Mt.  Pleasant  v.  Beckwith,  100  U.  S. 
514,  25  L.  ed.  699. 

Action  not  reviewable. — The  legislature  has 
power  to  abolish  and  consolidate  the  dis- 
tricts, and  to  apportion  their  property,  and 
the  manner  of  apportionment  is  a  legislative 
question,  which  the  courts  cannot  review. 
Lowe  V.  Hardy,  7  Utah  368,  26  Pac.  982. 

A  legislative  change  of  the  directory  or 
board  of  education,  without  altering  the  ter- 
ritorial limits  of  the  school-district,  does  not 
affect  the  obligation  of  a  legally  created  debt 
thereof.  Shankland  v.  Phillips,  3  Tenn.  Ch. 
556. 

5.  See  the  statutes  of  the  several  states. 
And  see  the  following  cases: 
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(ii)  Proceedings  For  Apportionment  —  (a)  In  General.  The  appor- 
tionment must  be  made  by  the  persons  or  bodies  designated  by  statute/  and  in 
the  manner  and  in  accordance  with  the  requirements  prescribed  thereby.^ 


Arkansas. —  School  Dist.  No.  15  v.  Waldron 
School  Dist.,  63  Ark.  433,  39  S.  W.  264. 

Illinois. —  People  v.  Keechler,  194  111.  235, 
62  N.  E.  525;  Township  No.  9  School  Trus- 
tees V.  District  No.  2  School  Directors,  190 
111.  390,  60  N.  E.  531;  Cravener  v.  Chicago 
Bd.  of  Education,  133  111.  145,  24  N.  E. 
532;  McGurn  v.  Chicago  Bd.  of  Education, 
133  111.  122,  24  N.  E.  529;  Eandolph  County 
School  Directors  v.  Miller,  49  111.  494. 

loiva. —  State  v.  Grefe,  139  Iowa  18,  117 
N.  W.  13;  Williams  Dist.  Tp.  v.  Jackson 
Dist.  Tp.,  36  Iowa  216,  holding  that  school- 
houses  and  real  estate  used  for  school  pur- 
poses, situated  within  the  divided  districts, 
are  to  be  estimated  in  the  apportionment. 

Massachusetts. — Needham  v.  Wellesley,  139 
Mass.  372,  31  N.  E.  732. 

Michigan. —  Deckerville  High  School  Dist. 
V.  Marion,  etc.,  Tp.  School  Dist.  No.  3,  131 
Mich.  272,  90  N.  W.  1064. 

Minnesota. — •  Gregg  v.  French,  67  Minn. 
402,  69  N.  W.  1102,  holding  that  an  award 
is  not  sufficiently  definite  where  it  provides 
that  all  outstanding  indebtedness,  if  any,  of 
the  old  distsict  shall  be  taken  into  considera- 
tion, and  that  the  division  of  the  funds  shall 
be  based  upon  the  assessed  valuation  of  the 
land  constituting  the  new  district,  but  does 
not  provide  who  shall  determine  the  amount 
of  the  outstanding  indebtedness,  or  how  the 
assessed  valuation  of  the  land  shall  be  ascer- 
tained. 

Nebraska. —  Douglas  County  School  Dist. 
No.  46  V.  Douglas  County  School  Dist.  No. 
53,  49  Nebr.  33,  68  N.  W.  366;  Clother  v. 
Maher,  15  Nebr.  1,  16  N.  W.  902. 

Oregon. — ^Polk  County  School  Dist,  No.  61 
V.  Polk  County  School  Dist.  No.  32,  (1908) 
98  Pac.  523. 

Pennsylvania. —  Munhall  Borough  School 
Dist.  V.  Mifflin  Tp.  School  Dist.,  207  Pa.  St. 
638,  56  Atl.  1125  [affirming  34  Pittsb.  Leg.  J. 
N.  S.  65]  (holding  that  the  statute  does  not 
authorize  a  decree  for  a  balance  to  the  new 
district  for  an  undue  proportion  of  the  real 
estate  and  movable  property  remaining  in 
the  old  district)  ;  Aleppo  School  Dist.'s  Ap- 
peal, 96  Pa.  St.  76;  In  re  Darby,  etc.,  School 
Dists.,  5  Pa.  Dist.  725,  19  Pa.  Co.  Ct.  314; 
In  re  Everson  Borough,  31  Pa.  Super.  Ct. 
170;  Parker  Tp.  School  Dist.  v.  Bruin  Bor- 
ough School  Dist.,  13  Pa.  Dist.  769;  Rouse- 
ville  Borough  School  Dist.  v.  Cornplanter  Tp. 
School  Dist.,  29  Pa.  Super.  Ct.  214  (holding 
that  the  statute  does  not  prevent  the  dis- 
tricts from  endeavoring,  by  agreement,  to 
arrange  a  mutually  satisfactory  division  be- 
tween themselves)  ;  In  re  Old  Forge  School 
Dist.'s  Indebtedness,  22  Pa.  Super.  Ct.  239 
(holding  that  the  residue  of  the  old  district 
remains  a  district,  however  small  its  popu- 
lation may  be,  and  as  such  is  entitled  to  a 
portion  of  the  school  property)  ;  In  re  Wil- 
kins  Tp.  School  Dist.,  18  Pa.  Super.  Ct.  293; 
Springfield  Tp.  School  Dist.  v.  Morton  School 


Dist,,  7  Del.  Co.  583  (as  to  interest  on  bal- 
ance due  one  district  by  another)  ;  In  re 
Cheswick  School  Dist.,  35  Pittsb.  Leg.  J. 
N.  S.  91  (holding  that  where  the  proceeds  of 
a  bond  issue  went  almost  entirely  toward 
building  a  school-house  in  a  central  location 
in  the  old  district  just  before  the  division, 
the  new  district  will  not  be  saddled  with  any 
of  the  debt). 

Rhode  Island. —  In  re  Abolishing  School 
Dists.,  27  R.  1.  598,  65  Atl.  302. 

Texas.—  Cummins  v.  Gaston,  ( Civ.  App. 
1908)  109  S.  W.  476. 

Wisconsin. —  Lake  School  Dist.  No.  9  v. 
Lake  School  Dist.  No.  5,  118  Wis.  233,  95 
N.  W.  148,  holding  that  a  tax  voted  before 
but  collected  after  the  formation  of  a  new 
school-district  from  another,  all  going  into 
the  treasury  of  the  old  district,  is  a  credit 
of  such  old  district  which  must  be  appor- 
tioned between  such  districts. 

United  States. —  Gamble  v.  Allison  Rural 
Independent  School  District,  132  Fed.  514 
[reversed  in  146  Fed.  113,  76  C.  C.  A.  539]; 
Presque  Isle  County  v.  Thompson,  61  Fed, 
914,  10  C.  C,  A.  154. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  71. 

6.  Illinois. —  District  No.  5  School  Di- 
rectors V.  District  No.  10  School  Directors, 
73  111.  249,  board  of  trustees. 

Iowa. — Viola  Dist,  Tp.  v.  Audubon  Dist. 
Tp.,  45  Iowa  104,  I)oards  of  school  directors 
or  arbitrators. 

Oregon. —  Multnomah  County  School  Dist. 
No.  2  V.  Lembert,  28  Oreg.  209,  42  Pac.  221 
boards  of  school  directors. 

Pennsylvania. —  In  re  South  Covington 
School-Dist.  Indebtedness,  3  C.  PI.  170,  court 
of  county  in  which  divided  district  lies. 

Wisconsin. —  State  v.  Amherst,  etc..  Joint 
School  Dist.  No.  1,  109  Wis,  313,  85  N.  W. 
349  (supervisors  of  divided  district)  ;  State 
V.  Rice,  35  Wis.  178  (supervisors). 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  74. 

7.  Iowa. — Albin  v.  West  Branch  Independ- 
ent Dist.,  58  Iowa  77,  12  N.  W.  134. 

Minnesota. —  Gregg  v.  French,  67  Minn. 
402,  69  N.  W.  1102,  holding  that  a  division 
and  award  of  funds  and  credits  of  a  school- 
district,  made  by  the  county  commissioners, 
is  governed  by  the  rules  applicable  to  awards 
made  by  statutory  or  common-hiw  arbitra- 
tors. 

Missouri. —  Rice  f.  McClelland,  58  Mo. 
116. 

New  Hampshire. — Andover  School  Dist. 
No.  6  V.  Carr,  55  N.  H.  452. 

Pennsylvania. —  In  re  Abington  School 
Dist.,  84  Pa.  St.  179;  Manchester  v.  Reserve 
Tp.,  4  Pa.  St.  35;  Darby  r.  Sharon  Hill,  2 
Pa.  Dist.  485  (holding  that  where  two  school- 
districts  are  created  out  of  one  the  property 
should  be  divided  on  the  ratios  of  taxable 
property  in  the  respective  districts)  ;  Butler 
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(b)  Arbitration.  It  is  sometimes  provided  that  the  apportionment  shall  be 
made  by  arbitrators/  or  that  if  the  school-district  officials,  whose  duty  it  is  to 
make  the  apportionment  in  the  first  instance,  cannot  agree,  the  matter  shall  be 
submitted  to  arbitrators.^ 

(ill)  Time  For  Apportionment,  A  delay  of  nearly  two  years,  by  a  school- 
district  formed  out  of  another  school-district  having  property,  in  seeking  to  enforce 
the  right  to  an  apportionment  of  such  property,  does  not  estop  the  new  district 
from  thereafter  asserting  that  right. And  the  fact  that  an  apportionment  is 
made  to  a  new  district  before  its  organization  is  complete,^^  or  that  an  appor- 
tionment is  not  made  until  a  considerable  time  after  the  formation  of  the  new 
district, will  not  invalidate  such  apportionment. 

(iv)  Effect  of  Determination  and  Review.  It  has  been  held  that 
an  apportionment  of  assets  and  liabilities  made  by  the  proper  official  is  final 
and  conclusive  until  set  aside  by  proper  proceedings  and  cannot  be  attacked 
collaterally,^^  and  that  an  official  in  making  an  apportionment  acts  in  a  judicial 
or  quasi-judicial  capacity,  and  hence,  after  an  award  has  been  made  by  him, 
and  the  amount  thereof  paid,  his  power  is  exhausted,  and  he  cannot  thereafter 
increase  the  amount  of  the  original  award. Mandamus  will  not  be  granted  to 
disturb  an  apportionment  made  by  the  proper  board,  between  school-districts, 
acquiesced  in  for  several  years  and  which,  if  the  court  could  change,  it  has  no 
proof  that  it  should  do  so.^^  Under  the  statutes  in  force  in  some  jurisdictions 
an  appeal  will  lie  from  the  award  of  the  officials  making  the  apportionment; 
but  in  Pennsylvania,  since  no  right  to  appeal  is  provided  for,  nothing  but  the 
jurisdiction  and  the  regularity  of  the  proceedings  on  such  adjustment  can  be 
reviewed  by  certiorari.^' 


Tp.  School  Dist.  v.  Gordon  School  Dist.,  10 
Pa.  Co.  Ct.  663  (holding  that  in  the  division 
of  school  property  on  the  formation  of  a 
new  district,  the  taxable  property,  the  num- 
ber of  taxpayers,  and  the  number  of  pupils 
may  be  taken  into  consideration;  but  in  the 
apportionment  of  debts,  and  of  money  aris- 
ing from  unseated  lands,  only  taxable  valua- 
tions can  be  considered)  ;  Williams  Tp,  v. 
Williamstown,  9  Pa.  Co.  Ct.  65 ;  In  re  School 
Bd.,  1  Leg.  Rec.  11;  In  re  Jenkintown  School 
Dist.,  6  Wkly.  Notes  Cas.  65. 

Wisconsin. —  Ashland  School  Directors  v. 
Ashland,  87  Wis.  533,  58  N.  W.  377;  Eagle 
River  School  Directors  v.  Merrill  School  Dist. 
No.  1,  81  Wis.  543,  51  N.  W.  874  (holding 
that  under  a  statute  making  "the  last  prior 
assessment  .  .  .  the  basis  in  determin- 
ing" what  ratio  is  to  be  employed  in  the  ap- 
portionment of  the  assets  of  a  school-district 
on  a  division  of  the  territory  thereof,  it  is 
of  no  importance  that  the  portion  detached 
contains  no  school-house  or  inhabitants)  ; 
Pelican  School  Directors  v.  Rock  Falls  School 
Directors,  81  Wis.  428,  51  N.  W.  871,  52 
N.  W.  1049;  State  v.  Kidd,  63  Wis.  337,  23 
N.  W.  703;  State  v.  Rice,  35  Wis.  178. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  74. 

8.  See  the  statutes  of  the  several  states. 
And  see  State  v.  Grand  Forks  County  School 
Dist.  No.  21,  6  N.  D.  488,  71  N.  W.  772. 

9.  See  the  statutes  of  the  several  states. 
And  see  Franklin  Dist.  Tp.  v.  Wiggins,  110 
Iowa  702,  80  N.  W.  432;  Corwith  Independ- 
ent Dist.  V.  Lu  Verne  Dist.  Tp.,  107  Iowa 
73,  77  N.  W.  525;  Little  Sioux  Dist.  Tp.  v. 
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Little  Sioux  Independent  Dist.,  60  Iowa  141, 
14  N.  W.  201;  Algona  Dist.  Tp.  v.  Pott's 
Creek  Dist.  Tp.,  54  Iowa  286,  6  N.  W.  295; 
Lowell  Independent  School  Dist.  v.  Duser 
Independent  School  Dist.,  45  Iowa  391. 

10.  Douglas  County  School  Dist.  No.  46 
V.  Douglas  County  School  Dist.  No.  53,  49 
Nebr.  33,  68  N.  W.  366. 

11.  Evins  V.  Batchelor,  61  Ark.  521,  33 
S.  W.  1055. 

12.  Pawnee  County  School  Dist.  No.  49  v. 
Pawnee  County  School  Dist.  No.  21,  32  Kan. 
123,  4  Pac.  189  (delay  of  three  years); 
School  Dist.  No.  13  v.  State,  15  Kan.  43 
( delay  of  seven  months ) . 

13.  Lowell  Independent  School  Dist.  v. 
Duser  Independent  School  Dist.,  45  Iowa 
391;  Oakville  Independent  School  Dist.  v. 
Asbury  Independent  School  Dist.,  43  Iowa 
444. 

14.  Robinet  v.  School  Dist.  No.  83,  63  Kan. 
1,  64  Pac.  970. 

15.  School  Dist.  No.  3  v.  Riverside  Tp.,  67 
Mich.  404,  34  N.  W.  886.  See  generally 
Mandamus,  26  Cyc.  285. 

16.  See  the  statutes  of  the  several  states. 
And  see  Lowell  Independent  School  Dist.  v. 
Duser  Independent  School  Dist.,  45  Iowa  391 
(appeal  from  district  directors  to  county  su- 
perintendent) ;  Pine  School  Dist.  v.  Wilcox, 
48  Mich.  404,  12  N.  W.  510;  Prairie  Du  Sac 
School  Dist.  No.  2  v.  Prairie  Du  Sac  School 
Dist.  No.  1,  3. Wis.  333  (appeal  to  state  su- 
perintendent from  town  superintendent). 

17.  In  re  Aliquippa  School  Directors,  172 
Pa.  St.  81,  33  Atl.  236;  Sharon  Hill  School 
Dist.'s  Appeal,  160  Pa.  St.  79,  28  Atl.  636. 
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(v)  Affraisal  of  School  Proferty  and  Assessment  and  Remission 
OF  Tax.  Where  school-districts  are  abolished,  consolidated,  or  otherwise  altered, 
provision  is  sometimes  made  by  statute  for  the  appraisal  of  the  school  property, 
for  the  levy  of  a  tax  equal  to  the  amount  of  such  appraisal,  and  for  the  remission 
of  such  tax  to  certain  taxpayers/^ 

c.  Actions  to  Determine  or  Enforce  Rights  Between  Districts.  School-dis- 
tricts are  liable  to  suits  or  actions  at  the  hands  of  other  school-districts  to  deter- 
mine and  enforce  their  respective  rights  as  to  school  property  and  funds.^^  Where 


18.  See  the  statutes  of  the  several  states. 
And  see  Rawson  v.  Spencer,  113  Mass.  40; 
Halleek  v.  Boylston,  117  Mass.  169;  Everett 
Tp.  School  Dist.  No.  3  v.  Wilcox  Tp.  School 
Dist.  No.  1,  63  Mich.  51,  29  N.  W.  489; 
School  Dist.  No.  1  v.  School  Dist.  No.  4,  94 
Mo.  612,  7  S.  W.  285;  Perry  v.  Fitzwilliam, 
64  N.  H.  289,  16  Atl.  899;  School  Dist. 
No.  16  V.  Concord,  64  N.  H.  235,  9  Atl.  630; 
Elizabethtown  Water  Co.  v.  Wade,  59  N.  J.  L. 
78,  35  Atl.  4:;  In  re  Cranston,  18  R.  I.  417, 
28  Atl.  608,  holding  that  the  amounts  re- 
mitted are  remitted  to  the  individual  tax- 
payers, and  are  not  paid  to  the  treasurer  of 
the  district.  See  43  Cent.  Dig.  tit.  "  Schools 
and  School  Districts,"  §  78. 

19.  Wesley  Dist.  v.  Algona  Dist.  Tp.,  52 
Iowa  153,  2  N.  W.  1048;  Hamilton  County 
School  Dist.  No.  9  v.  Hamilton  County  School 
Dist.  No.  6,  9  Nebr.  331,  2  N.  W.  712;  Barre 
V.  School  Dist.  No.  5,  69  Vt.  374,  37  Atl. 
1111;  Cassville  V.  Morris,  14  Wis.  440.  See 
also  Willimantic  School  Soc.  v.  Windham 
School  Soc,  14  Conn.  457.  Compare  Henry 
County  Dist.  No.  6  v.  Henry  County  Dist. 
No.  5,  18  Mo.  App.  266;  Kearne  County 
School  Dist.  Nos.  17  and  24  v.  Kearne  County 
School  Dist.  Nos.  2  and  18,  17  Nebr.  177,  22 
N.  W.  360,  holding  that  until  the  amount 
justly  due  to  a  district  has  been  determined 
by  the  proper  official,  an  action  cannot  be 
maintained. 

When  action  for  money  had  and  received 
the  proper  remedy  see  Township  24  School 
Trustees  v.  Township  25  School  Trustees,  81 
111.  470;  Midland  School  Dist.  No.  9  y.  Mid- 
land School  Dist.  No.  5,  40  Mich.  551;  Lake 
School  Dist.  No.  9  v.  Lake  School  Dist.  No.  5, 
118  Wis.  233,  95  N.  W.  148. 

Bill  in  equity. — ^Vhere  an  appraisal  and  dis- 
tribution of  school  funds  is  made  upon  the 
formation  of  a  new  district,  and  the  old  dis- 
tricts refuse  to  pay  over  the  funds  to  the 
treasurer,  and  the  board  of  trustees  neglect 
to  compel  such  payment,  the  proper  remedy 
of  the  new  district  is  by  a  bill  in  equity 
to  compel  the  collection  of  the  fund  and  the 
application  thereof  to  its  legitimate  use,  and 
to  prevent  its  perversion  or  loss.  School  Di- 
rectors of  Dist.  No.  5  V.  Winnebago  County 
School  Directors,  73  111.  249.  See  also  Ford 
County  School  Directors  Dist.  No.  2  v.  Ford 
County  School  Directors  Dist.  No.  4,  16  111. 
App.  651.  Where  a  new  school-district  was 
organized  according  to  law,  and  one  of  the 
old  districts  refused  to  account  to  the  new 
district  for  a  part  of  the  taxes  which  the 
latter  was  entitled  to  share  according  to  the 
act  under  which  it  was  formed,  a  bill  by  the 


new  district  against  the  inspectors  and  such 
old  district  for  an  accounting  will  lie.  Osh- 
temo  Tp.  School  Dist.  No.  13  v.  Dean,  17 
Mich.  223.  Where  the  subdistricts  of  a  dis- 
trict township  were  organized  into  independ- 
ent districts,  and  the  directors  made  a  dis- 
tribution of  assets  and  liabilities,  and  in- 
stituted an  action  at  law  against  the  debtor 
districts  for  the  amount  due  from  them, 
pending  which  the  term  of  office  of  the  di- 
rectors expired,  it  was  held  that  the  creditor 
districts  could,  in  equity,  compel  an  account- 
ing and  payment  of  the  amount  due  them. 
Georgia  Independent  School  Dist.  v.  Victory 
Independent  School  Dist.,  41  Iowa  321. 

Mandamus. — An  action  for  money  had  and 
received  is  the  only  proceeding  by  w^hich  to 
liquidate  a  demand  by  one  school-district 
against  another  for  money  belonging  to 
plaintiff  and  wrongfully  in  the  possession  of 
defendant,  and  mandamus  will  not  lie  to 
compel  its  payment.  Midland  School  Dist. 
No.  9  V.  Midland  School  Dist.  No.  5,  40 
Mich.  551.  But  to  enforce  the  obligation  of 
a  district  to  raise  by  taxation  its  share  of 
the  amount  necessary  for  the  support  of  a 
joint  high  school,  the  remedy  is  not  by  ac- 
tion to  recover  such  share  as  a  claim  against 
the  district,  but  by  mandamus  to  compel  the 
levy  and  collection  of  the  tax.  Joint  Free 
High  School  Dist.  v.  Green  Grove,  77  Wis. 
532,  46  N.  W.  895.  Upon  the  division  of  a 
school  district,  the  old  district  has  no  au- 
thority to  use  property  or  funds  to  which 
the  new  one  is  entitled;  but  mandamus  will 
not  lie  against  the  treasurer  of  the  old  dis- 
trict, if  such  funds  are  placed  beyond  his 
control  by  the  action  of  its  officers.  People 
V.  Hodge,  4  Nebr.  265.  See,  generally,  Man- 
damus, 26  Cye.  285. 

Sufficiency  of  petition. —  In  an  action  by  a 
school-district  to  recover  an  amount  adjudged 
by  the  county  superintendent  to  be  due  it 
from  the  district  out  of  wiiich  it  was  created 
for  property  retained  by  the  original  dis- 
trict, a  petition  setting  up  the  facts  of  the 
case,  and  alleging  that  the  amount  was  due, 
and  that  defendant  had  refused,  upon  proper 
demand,  to  pay  the  same,  Is  good  against  a 
general  demurrer;  and  it  is  not  necessary 
either  to  allege  or  to  prove  that  defendant 
district  had  notice  of  the  action  of  the  county 
superintendent  in  ordering  it  to  pay  for  such 
property.  School  Dist.  No.  49  i\  School  Dist. 
No.  70,*  20  Kan.  76. 

Counter-claim  based  on  incomplete  agree- 
ment.—  In  an  action  against  a  school -district 
to  recover  money  raised  by  taxation  for 
school  purposes,  a  counter-claim  based  on  an 
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an  action  is  brought  by  an  old  school-district  against  a  new  one  created  there- 
from to  determine  how  much  the  latter  should  pay  it  for  its  proportionate  share 
of  the  real  estate  and  school-house,  another  school-district  subsequently  created 
out  of  the  old  one  cannot  intervene  in  said  suit  and  claim  its  proportionate  share, 
but  must  wait  the  settlement  between  the  old  and  the  first  new  district,  and 
then  make  its  claim  against  the  old  district  .^^ 

d.  Actions  By  or  Against  Districts  as  to  Preexisting  Rights  or  Liabilities.  A 
board  of  education  which  by  reason  of  the  reorganization  of  a  school-district 
has  become  the  legal  successor  of  a  previous  board  is  authorized  to  bring  an  action 
for  school  property  which  but  for  such  reorganization  would  have  vested  in  the 
previous  board. And  it  has  been  held  that  a  school-district  loses  none  of  its 
rights  by  being  divided  and  changing  its  name,  but  the  various  districts  into  which 
it  has  been  divided  may  unite  in  a  suit  in  the  name  which  they  had  before  divisicn 
to  maintain  any  right  which  accrued  to  the  district  before  such  division.^^  The 
assignee  of  school-district  orders,  due  from  one  district  to  another,  cannot  enforce 
their  collection  by  mandamus,  but  must  proceed  through  his  assignor.^^  In 
Iowa  in  an  action  on  an  order  of  a  school-district  which  has  been  subsequently 
reorganized  into  independent  districts,  the  court  has  jurisdiction  to  render  judg- 
ment thereon  against  the  several  independent  districts,  and  to  issue  a  mandamus  to 
compel  the  school  directors  to  assemble  and  apportion  the  amount  of  the  judgment 
among  the  several  judgment  creditors.^*  In  Kansas  a  school-board  that  issued 
bonds  is  none  the  less  the  proper  party  to  be  sued  thereon  because  in  the  mean- 
time the  cit}^  which  constitutes  the  school-district  by  simple  increase  of  popula- 
tion has  become  a  city  of  the  first  class,  in  which  class  the  school-boards  have 
no  separate  corporate  existence. In  Vermont,  under  a  statute  which  provides 
that  no  union  of  school-districts  shall  merge  them  until  their  debts  are  paid  and 
affairs  settled,  where  an  action  for  a  debt  contracted  by  an  old  district  is  brought 
against  a  district  with  which  it  is  united  it  will  fail.^^ 

3.  Annexation  of  Territory  For  School  Purposes.  It  has  been  decided  that 
a  statute,  providing  that  for  school  purposes  the  land  of  persons  resident  in  one 
township  or  borough  may  be  annexed  to  another  township  or  borough,  is  intended 
for  the  relief  of  particular  cases  and  not  to  allow  a  large  body  of  land  in  one  town- 
ship to  be  annexed  to  another,  even  though  they  are  contiguous     that  such  stat- 


agreement  between  the  districts  is  properly 
rejected  where  it  appears  that  conferences 
were  had  between  the  boards,  and  the  agree- 
ment discussed  and  provisionally  settled,  but 
not  consummated.  Lake  School  Dist.  No.  9 
V.  Lake  School  Dist.  No.  5,  123  Wis.  289,  101 
N.  W.  681. 

Action  to  equalize  apportionment. —  School- 
districts  forming  part  of  a  township,  which 
received  smaller  appropriations  than  the 
other  districts  in  the  township,  cannot  main- 
tain an  action  against  the  latter  for  such  a 
sum  as  would  make  all  the  districts  equal  as 
to  revenues,  when  there  is  no  statute  requir- 
ing an  equal  expenditure  of  the  money 
among  the  districts.  Canadian  County 
School  Dist.  Nos.  5  and  8  v.  Canadian  County 
School  Dist.  Nos.  6  and  7,  11  Okla.  72,  65 
Pac.  939. 

"Where  there  has  been  an  attempt  to  divide 
a  district  and  erect  a  new  one,  but  this  has 
not  been  accomplished,  an  action  cannot  be 
maintained  against  the  attempted  new  dis- 
trict to  compel  it  to  pay  its  proportion  of 
an  indebtedness  incurred  by  the  old  district, 
as  such  new  district  has  no  corporate  ex- 
istence  against  which  a  judgment  can  be 
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rendered.  Fordham  School  Tp.  v.  Darlington 
School  Tp.,  6  S.  D.  489,  61  N.  W.  1128. 

20.  Aleppo  School  Dist.'s  Appeal,  96  Pa. 
St.  76. 

21.  Sigel  School  Directors  v.  Coe,  40  Wis. 
103.  See  also  Crofton  v.  Cincinnati  Bd.  of 
Education,  26  Ohio  St.  571  [a/firming  5 
Ohio  Dec.  (Reprint)  348,  4  Am.  L.  Rec.  768]. 

22.  Janesville  School  Dist.  No.  3  v.  Mac- 
loon,  4  Wis.  79. 

23.  People  v.  Wilson  Tp.  Bd.  of  Education, 
41  Mich.  547,  49  N.  W.  920. 

24.  Asbury  Independent  School  Dist.  v. 
Dubuque  County  Dist.  Ct.,  48  Iowa  182;  Knox- 
ville  Nat.  Bank  v.  Washington  Independent 
Dist.,  40  Iowa  612.  See  also  White  Oak 
Dist.  Tp.  V.  Oskaloosa  Dist.  Tp.,  52  Iowa 
73,  2  N.  W.  965. 

25.  Atchison  Bd.  of  Education  v.  De  Kay, 
148  U.  S.  591,  13  S.  Ct.  706,  37  L.  ed.  573. 
See  also  Knowles  v.  Topeka  Bd.  of  Educa- 
tion, 33  Kan.  692,  7  Pac.  561. 

26.  Needham  v.  School  Dist.  No.  6,  62  Vt. 
176,  20  Atl.  198. 

27.  In  re  Wolfe,  8  Kulp  (Pa.)  181,  con- 
struing Pa.  Pamphl.  Laws  (1876),  38,  (1867), 
82. 
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ute  does  not  authorize  the  annexation  of  land  to  anon-adjacent  township; and 
that  the  authority  given  by  such  statute  should  not  be  exercised  when  an  equal 
inconvenience  will  be  caused  to  the  district  from  which  the  territory  is  taken.^^ 

4.  Restoration  of  Territory.  .  Provision  may  be  made  by  statute  for  restoring 
territory,  which  has  been  attached  for  school  purposes  to  a  district  in  an  adj  oining 
township  or  to  an  independent  district,  to  the  district  to  which  it  geographically 
belongs.^®  A  statute  providing  that  when  a  school-house,  erected  and  used  by  a 
district  composed  of  territory  in  two  or  more  civil  townships,  has  been  removed, 
or  said  territory  is  uninhabited,  it  shall  form  a  part  of  the  district  township  to 
which  it  geographically  belongs,  does  not  apply  to  the  removal  of  an  old  school- 
house  in  such  district  to  make  place  for  a  new  one,  as  such  removal  does  not  dis- 
organize the  district  and  restore  the  territory  to  the  different  civil  townships;  but 
the  statute  applies  when  a  school-house  is  no  longer  maintained  at  the  place  where 
it  was  established  by  law  and  required  to  be  kept.^^ 

5.  Enumeration  of  Children  For  School  Purposes.  Where  school  trustees  are 
required  by  law  to  make  an  enumeration  of  the  children  of  school  age  within 
their  districts  at  stated  intervals  and  file  it  with  or  transmit  it  to  a  superior  school 
official,^^  the  making  of  such  enumeration  is  a  judicial  and  not  a  ministerial  act 
and  the  trustees  are  not  civilly  responsible  for  error  or  fraud  therein. 

6.  Dissolution  or  Abolition.  The  legislature  may  itself  dissolve  or  abolish 
school-districts,^*  or  it  may,  if  it  see  fit,  delegate  this  power  to  certain  officials,^^  or 


28.  In  re  Heidler,  122  Pa.  653,  16  Atl.  97. 

29.  In  re  Watson,  1  Chest.  Co.  Rep.  (Pa.) 
496. 

30.  See  Williams  v.  Core,  124  Iowa  213, 
99  N.  W.  732  (holding  that  the  statute  ap- 
plies only  to  the  restoration  of  territory 
attached  to  an  independent  district  after  its 
organization,  and  not  to  territory  taken 
in  part  to  make  up  an  independent  district 
on  its  organization)  ;  Odendahl  v.  Russell, 
86  Iowa  669,  53  N.  W.  336  (holding  that  the 
requirement  of  concurrence  of  the  directors 
of  the  respective  districts  is  peremptory)  ; 
Magnolia  Dist.  Tp.  v.  Boyer  Independent 
Dist.,  80  Iowa  495,  45  N.  W.  907;  Hancock 
a  Perry  Dist.  Tp.,  78  Iowa  550,  43  N.  W. 
527;  Barnett  v.  Earlham  Independent  Dist., 
73  Iowa  134,  34  N.  W.  780;  Albin  v.  West 
Branch  Bd.  of  Directors,  58  Iowa  77,  12 
N.  W.  134;  Fairview  Independent  Dist.  v. 
Durland,  45  Iowa  53. 

Mandamus. — Where  no  action  is  taken  upon 
an  application  for  restoration  mandamus 
rather  than  appeal  to  the  county  superin- 
tendent is  the  proper  remedy.  Odendahl  v. 
Russell,  86  Iowa  669,  53  N.  W.  336.  But 
where  the  application  has  been  refused  the 
remedy  is  by  appeal  to  the  county  super- 
intendent and  not  by  mandamus.  Barnett  v. 
Earlham  Independent  Dist.,  73  Iowa  134,  34 
N.  W.  780. 

Necessity  for  erecting  school-house  in  ter- 
ritory to  be  restored  see  Odendahl  Rus- 
sell, 86  Iowa  669,  53  N.  W.  336. 

31.  State  V.  McCormick,  37  Iowa  142. 

32.  See  the  statutes  of  the  several  states. 
And  see  Young  v.  State,  138  Itid.  206,  37 
N.  E.  984,  holding  that  an  enumeration  made 
by  a  school  trustee  of  children  of  school  age 
in  his  township,  when  pro])erly  and  regularly 
reported,  is  binding  and  conclusive  on  the 
county  superintendent  and  he  must  make 


it  the  basis  of  his  report  to  the  state  super- 
intendent. 

33.  Morris  Tp.  v.  Carey,  27  N.  J.  L.  377. 

34.  Rawson  i;.  Spencer,  113  Mass.  40;  In 
re  North  Smitlifield  School  Committee,  26 
R.  I.  164,  58  Atl.  628,  holding  that  a  stat- 
ute abolishing  school-districts  and  vesting  the 
property  thereof  in  towns  is  not  repugnant 
to  R.  I.  Const,  art.  1,  §  2,  which  declares 
that  the  burdens  of  the  state  ought  to  be 
fairly  distributed  among  its  citizens.  See 
also  Constitutional  Law,  8  Cyc.  783  note  60. 

Statutes  abolishing  school-districts  con- 
strued see  Young  f.  Bethany,  73  Conn.  166, 
46  Atl.  822;  State  v.  Ogan,  159  Ind.  119,  63 
N.  E.  227;  Russell  v.  Cleveland  Dist.  Tp., 
(Iowa  1894)  62  N.  W.  661;  State  v. 
Vaughan,  99  Mo.  332,  12  S.  W.  507 ;  Sargent 
V.  Union  School  Dist.,  63  N.  H.  528,  2  Atl. 
641;  Briggs  v.  Cutwater,  30  Barb.  (N.  Y.) 
501;  Conley  V.  West  Deer  School  Tp.  Direct- 
ors, 32  Pa.  St.  194;  In  re  Britton  Run  Inde- 
pendent School  Dist.,  31  Pa.  Super.  Ct.  211; 
In  re  White  Independent  School  Dist.,  31  Pa. 
Super.  Ct.  205 ;  In  re  Greenwood  Tp.  Inde- 
pendent School  Dist.,  19  Pa.  Co.  Ct.  452; 
In  re  Abolishing  of  School  Dists.,  27  R.  I. 
598,  65  Atl.  302;  Dodge  v.  South  Rovalton 
Graded  School  Dist.,  67  Vt.  334,  31  Atl.  784. 
See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  88. 

35.  Illinois. —  Badger  v.  Knapp,  7  111.  App. 
222,  school  trustees. 

Indiana. —  Ireland  ?•.  State,  165  Ind.  377, 
75  N.  E.  872,  township  trustees. 

New  Jersn/.— State  r.  Barrett.  31  N.  J.  L. 
31,  town  superintendent  and  district  trustees. 

New  York. —  Smitli  r.  Coman,  47  X.  Y. 
App.  Div.  116,  62  N.  Y.  Suppl.  106.  holding 
that,  under  a  statute  providing  that  the 
power  to  review  an  order  of  the  school  com- 
missioner dissolving  a  school-district  on  ap- 
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courts,^^  or  to  the  towns  or  townships  in  which  the  school-districts  He.^^  And  it  has 
been  held  that  school-districts  formed  of  parts  of  two  or  more  towns  may  be  dis- 
solved by  mutual  consent,^^  but  that  one  of  these  parts  cannot  by  its  own  action 
or  that  of  its  town  dissolve  such  a  district.^^  Where  the  legislature  has  provided 
the  manner  in  which,*^  or  the  conditions  upon  which,*^  dissolution  may  be  effected, 
such  requirements  must  be  complied  with.  It  has  been  held  that  the  election  of 
the  school  trustees  and  clerk  by  viva  voce  instead  of  by  ballot,  as  required  by 
statute,  and  the  failure  of  the  clerk  to  give  bond,  will  not  disorganize  a  school-dis- 
trict; ^  and  that  a  joint  high  school  district  will  not  be  dissolved  by  reason  of  the 
refusal  of  a  town  in  such  district  to  levy  and  collect  taxes  for  the  school/^  The 
extinction  of  a  municipal  corporation  by  absorption  into  another  city  does  not 
extinguish  the  school-district  of  such  corporation.**  If  parts  of  two  towns  are  by 
an  act  of  the  legislature  incorporated  into  a  school-district,  one  of  those  towns 
cannot,  in  the  exercise  of  its  general  powers  of  regulating  the  boundaries  of  school- 
districts  within  its  limits,  dismember  such  district.*^  An  injunction  will  lie  at 
the  suit  of  a  resident  taxpayer  to  restrain  the  board  of  school  inspectors  from 
selling  school  property  under  color  of  a  void  attempt  to  dissolve  the  district  to 
which  such  property  belongs.*^ 

D.  Government,  Officers,  and  District  Meetings  —  l.  Administration 
OF  School  Affairs  Generally.  Unless  there  are  constitutional  restrictions,*^  the 
legislature  may  provide  that  school-committees,  boards  of  directors,  and  the  like 
may  be  composed  of  any  persons  and  chosen  in  any  manner  that  it  may  pre- 
scribe;*^ and  it  may  prescribe  the  powers    and  duties  of  school-boards  or 


peal  by  a  person  aggrieved  is  vested  in  the 
superintendent  of  public  instruction  in  the 
first  instance,  in  the  absence  of  such  appeal 
the  validity  of  such  order  cannot  be  collat- 
erally attacked  in  an  action  against  the  dis- 
trict for  school  supplies. 

Canada. —  In  re  Churchill,  II  Ont.  L.  Rep. 
284  (arbitrators)  ;  In  re  Chesterville  Public 
School  Bd.,  29  Ont.  321  (arbitrators)  ;  In  re 
Sydenham  School  Section,  6  Ont.  417  [a/- 
firmed  in  7  Ont.  App.  49  (arbitrators). 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  90. 

36.  In  re  Lagrange  Independent  School 
Dist.,  7  Pa.  Dist.  719  (holding  that  the 
courts  have  no  power  to  discontinue  or  abol- 
ish a  part  of  an  independent  school-district)  ; 
In  re  Braintrim  Independent  School  Dist.,  22 
Pa.  Co.  Ct.  190  (holding  that  the  court  will 
not  abolish  an  independent  school-district, 
created  by  act  of  the  assembly,  when  the  best 
interests  of  the  public  and  scholars  will  be 
served  by  its  retention)  ;  In  re  Centreville 
Independent  Dist.,  33  Leg.  Int.  (Pa.)  281. 

37.  Connecticut. —  Winstead  Sav.  Bank  v. 
New  Hartford,  78  Conn.  319,  62  Atl.  81; 
Young  V.  Bethany,  73  Conn.  166,  46  Atl.  822. 

Massachusetts. — Mendell  v.  Marion,  16  Gray 
353.  See  also  Sutton  Mfg.  Co.  v.  Sutton, 
108  Mass.  106. 

New  Hampshire. —  Child  v.  Colburn,  54 
N.  H.  71. 

Vermont. —  Lathrop  v.  Sunderland,  64  Vt. 
35,  23  Atl.  619. 

Canada. —  In  re  Minister  of  Education,  29 
U.  C.  C.  p.  122. 

38.  Jones  v.  Camp,  34  Vt.  384. 

39.  Boweii  V.  King,  34  Vt.  156. 

40.  Young  V.  Bethany,  73  Conn.  166,  46 
Atl.  822   (holding  that  the  notice  required 
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when  a  district  is  altered  need  not  be  given 
when  a  district  is  dissolved)  ;  State  V.  Hulin, 
2  Oreg.  306;  Bowen  v.  King,  34  Vt.  156 
(holding  that  a  district  can  be  dissolved  only 
by  application  to  the  county  court)  ;  In  re 
McAlpine,  45  U.  C.  Q.  B.  199. 

41.  Hornbeck  v.  State,  33  Ind.  App.  609, 
71  N.  E.  916,  holding  that  liability  to  school- 
teachers for  damages  sustained  by  a  breach 
of  a  contract  of  employment  is  an  indebted- 
ness within  a  statute  providing  that  an  in- 
corporated town  may  abandon  the  control  of 
its  schools  when  the  corporation  "  has  no 
school  indebtedness." 

The  assent  of  a  majority  of  the  legal  voters 
(Young  V.  Bethany,  73  Conn.  166,  46  Atl. 
822;  Ireland  v.  State,  165  Ind.  377,  75  N.  E. 
872;  State  v.  Cooley,  65  Minn.  406,  68  N.  W. 
66;  State  v.  Barrett,  31  N.  J.  L.  31),  or  resi- 
dent taxpayers  (Briggs  v.  Borden,  71  Mich. 
87,  38  N.  W.  712;  State  v.  Browning,  27 
N.  J.  L.  527,  28  N.  J.  L.  556;  State  v.  Jaco- 
bus, 26  N.  J.  L.  135;  In  re  Lagrange  Inde- 
pendent School  Dist.,  7  Pa.  Dist.  719),  is 
sometimes  required. 

42.  Burgess  v.  Pue,  2  Gill  (Md.)  254. 

43.  State  v.  Lamont,  86  Wis.  563,  57  N.  W. 
369. 

44.  State  v.  Henderson,  (Mo.  1998)  46 
S.  W.  1076. 

45.  Rumney,  etc..  Union  School  Dist.  No. 
5  V.  Smart,  18  N.  H.  268. 

46.  Briggs  v.  Borden,  71  Mich.  87,  38  N.  W. 
712.  See  generally  Injunctions,  22  Cvc. 
883. 

47.  Ellis  V.  Greaves,  82  Miss.  36,  34  So. 
81;  State  v.  Lindermann,  132  Wis.  47,  111 
N.  W.  214. 

48.  California. —  Nevada  School-Dist.  V 
Shoecraft,  88  Cal.  372,  26  Pac.  211. 
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officials  appointed  by  it  or  under  its  authority.*^  As  to  school  officials  whose 
offices  are  created  by  the  legislature  and  which  it  may  abolish  at  will,  the  legis- 
lature may  require  such  qualifications  and  prescribe  such  conditions  of  eligibility 
as  the  nature  of  the  particular  office  may  reasonably  require.^^  The  legislature 
may  also  provide  for  the  removal  of  school  officials  appointed  by  it  or  under 
authority  conferred  by  it.^^  Where  a  school-district  is  legally  laid  out  and  an 
election  of  trustees  is  held  therein,  as  provided  by  statute,  the  fact  that  that  por- 
tion of  the  statute  which  relates  to  local  taxation  by  districts  for  school  pur- 
poses is  unconstitutional  does  not  oust  such  trustees  from  office.^^  Officers  of 
the  board  of  school  trustees  of  a  school  city,  who  are  statutory  trustees,  intrusted 
with  the  management  of  the  prudential  affairs  of  their  respective  political 
districts,  are  not  officers  and  employees  of  the  government  of  a  civil  city,  within 
the  meaning  of  a  statute  providing  that  the  common  council  of  every  city  may 
supervise  and  investigate  all  officers  and  employees  of  the  government  of  such 
city.^^ 

2.  State  School-Boards  and  Officers  —  a.  Appointment  or  Election,  Tenure, 
Removal,  Etc.  As  is  the  case  with  public  officers  generally,^*  matters  pertaining  to 
the  appointment  or  election  of  state  school-boards  or  officers,^^  their  tenure  of  office,^^ 


Connecticut. —  State  v.  Hine,  59  Conn.  50, 
21  Atl.  1024,  10  L.  R.  A.  83. 

Illinois. —  See  People  v.  Welsh,  225  111. 
364,  80  K  E.  313;  Schmohl  v.  Williams,  215 

111.  63,  74  N.  E.  75. 

Michigan. —  Pingree  v.  Detroit  Bd.  of  Edu- 
cation, 99  Mich.  404,  58  N.  W.  333. 

New  York. —  People  v.  Bennett,  54  Barb. 
480. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  92. 
49.  Alabama. —  Gibson  v.  Mabry,  145  Ala. 

112,  40  So.  297. 

Georgia. —  Americus  Bd.  of  Public  Educa- 
tion V.  Barlow,  49  Ga.  232,  holding  that  the 
legislature  may  appoint  a  board  of  education 
and  may  authorize  it  to  superintend  and  con- 
trol schools  and  to  use  and  appropriate  the 
school  funds  raised  by  taxation,  in  connec- 
tion with  what  may  be  derived  from  the  gen- 
eral fund  provided  by  the  state. 

Kentucky. —  Churchill  v.  Highland  Park 
Graded  School,  89  S.  W.  122,  28  Ky.  L.  Rep. 
162,  holding  that  a  statute  relative  to  the 
powers  and  duties  of  school  trustees  and  the 
levy  and  collection  of  taxes  for  school  pur- 
poses, should  be  liberally  construed  with  a 
view  to  effectuate  its  purposes. 

Massachusetts. —  Morse  v.  Ashley,  193 
Mass.  294,  79  N.  E.  481,  holding  that  under 
a  statute,  providing  that  the  school-com- 
mittee shall  have  general  charge  and  super- 
intendence of  all  public  schools  in  a  town, 
such  committee  has  power  to  determine  that 
the  number  of  pupils  attending  a  school  is 
so  small  that  its  maintenance  is  inadvisable 
and  unnecessary  and  to  direct  that  such 
pupils  attend  another  school,  and  it  will  be 
presumed  in  the  absence  of  evidence  to  the 
contrary  that  such  committee  acted  in  good 
faith  and  that  its  judgment  was  correct. 

Michigan.—  Pingree  v.  Detroit  Bd.  of  Edu- 
cation, 99  Mich.  404,  58  N.  W.  333,  holding 
that  the  act  of  May  23,  1893,  makes  the 
mayor  of  Detroit  a  member  ex  officio  of  the 
board  of  education  thereof  and  gives  him 
certain  veto  power  thereover. 


Mississippi. —  See  Ellis  v.  Greaves,  82  Miss. 
36,  34  So.  81. 

Oklahoma. —  Oklahoma  County  School  Dist. 
No.  71  i;.  Overholser,  17  Okla.  147,  87  Pac. 
665. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  92. 

50.  Fordyce  V.  State,  115  Wis.  608,  92 
N.  W.  430.  See  also  Tucker  v.  State,  89 
Miss.  363,  42  So.  798. 

51.  See  the  statutes  of  the  several  states. 
And  see  In  re  Smith,  84  Ark.  533,  106  S.  W. 
679,  as  to  when  state  superintendent  of  pub- 
lic instruction  may  revoke  license  of  county 
examiner. 

52.  Griffin  v.  Brooks,  129  Ga.  698,  59  S.  E. 
902. 

53.  Agar  v.  Pagin,  39  Ind.  App.  567,  79 
N.  E.  379. 

54.  See  Officers,  29  Cyc.  1368. 

55.  See  People  v.  Osborne,  7  Colo.  605,  4 
Pac.  1074  (holding  that  a  statute  providing 
for  the  original  appointment  of  the  board  of 
control  of  a  state  industrial  school,  their 
terms  of  office,  etc.,  does  not  contravene  a 
constitutional  provision  vesting  in  the  gover- 
nor the  appointment  of  all  officers  whose  ap- 
pointment or  election  is  not  otherwise  pro- 
vided for)  ;  Ash  V.  McVey,  85  Md.  119,  36 
Atl.  440;  State  v.  Sheldon,  8  S.  D.  525,  67 
N.  W.  613  (holding  that  vacancies  in  the 
regents  of  education  are  to  be  filled  by  ap- 
pointment by  the  governor)  ;  State  v.  Fin- 
nerud,  7  S.  D.  237,  64  N.  W.  121  (holding 
that  when  the  governor  fills  a  vacancy  m 
the  regents  of  education  no  confirmation  of 
the  appointment  by  the  senate  is  necessarv). 

56.  See  Ash  f.  McVey,  85  Md.  119, '36 
Atl.  440  (holding  that  a  school  commis- 
sioner appointed,  under  Act  (1892),  c.  341, 
to  fill  an  unexpired  term,  holds  not  only  un- 
til the  end  of  the  unexpired  term  but  until 
another  has  been  appointed  by  the  governor 
with  the  advice  and  consent  of  the  senate)  ; 
State  V.  Thompson,  38  Mo.  192  (holding 
that  the  superintendent  of  public  instruction 
continues  in  office  until  his  successor  is  duly 
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and  their  eligibility     are  governed  by  constitutional  and  statutory  provisions. 
Under  a  statute  authorizing  the  removal  of  state  school  officials  upon  certain  con- 
tingencies, the  fact  of  removal  is  presumptive  evidence  that  it  was  made  for  a 
proper  cause. 

b.  Compensation.  The  compensation  of  state  school  officials  depends  upon 
the  constitutional  and  statutory  provisions  upon  the  subject. 

e.  Powers  —  (i)  In  General.  Although  no  express  authority  is  given  by 
statute  to  a  state  school  official  to  establish  regulations  as  to  the  management  of 
public  schools,  yet  he  has  the  implied  power  to  make  such  regulations  as  are 
reasonable  and  in  accord  with  the  general  public  policy  of  the  state. A  state 
superintendent,  who  is  authorized  to  institute  suits  for  the  recovery  of  moneys 
due  the  state,  may  employ  an  attorney  to  collect  a  desperate  claim  due  the  state ;  ®^ 
but  under  a  statute  requiring  him  to  appear  by  the  attorney-general  or  proper 
district  attorney,  a  suit  instituted  by  him  officially  by  private  counsel  will  be 
dismissed. A  state  board  of  education  may  appoint  agents  for  the  prosecution 
of  its  business.^*  A  statute  providing  that  the  state  board  of  education  may 
decide  all  controversies  and  disputes  that  may  arise  among  those  intrusted  with 
the  management  of  the  pub  he  schools  confers  a  visitorial  power  which  is  summary 
and  exclusive. A  statute  providing  that  it  shall  be  the  duty  of  the  joint  board 
of  normal  school  trustees  "to  sit  as  a  board  of  arbitration  in  matters  concern- 
ing the  management  of  each  state  normal  school  that  may  need  adjustment 
does  not  give  to  the  joint  board  jurisdiction  to  arbitrate  the  question  of  an 
individual  student's  rights  to  be  admitted  to  a  normal  school,  and  does  not 
affect  the  jurisdiction  of  the  courts  in  such  a  matter.®^  Where  a  uniform  series 
of  text-books  for  public  schools  is  adopted,  a  state  school-board,  charged  with  the 
duty  of  enforcing  the  use  of  such  books,  may  use  such  means  as  they  think  neces- 
sary to  have  such  uniform  series  of  books  reach  the  children  of  the  state  with  the 
least  possible  expense  and  inconvenience.^^  Under  a  statute  providing  for  the 
taking  of  a  school-book  publisher's  bond  by  the  "ex  officio^'  members  of  the  state 


appointed  and  qualified)  ;  Com.  v.  Waller, 
145  Pa.  St.  235,  23  Atl.  382  [reversing  10 
Pa.  Co.  Ct.  Ill];  Pettigrew  v.  Bell,  34  S.  C. 
104,  12  S.  E.  1023;  Williams  v.  Clayton,  6 
Utah  86,  61  Pac.  398  (holding  that  under 
the  statute  authorizing  the  legislature  to  pro- 
vide for  the  election  of  "  all  township,  dis- 
trict and  county  officers,  not  herein  other- 
wise provided  for,"  and  providing  for  the 
appointment  of  all  other  officers  by  the  gov- 
ernor, with  the  advice  and  consent  of  the 
legislative  council,  the  territorial  superin- 
tendent of  schools  is  required  to  be  appointed 
by  the  governor,  and  not  elected ) . 

Term  of  office  of  deputy. — Where  a  statute 
empowers  the  superintendent  of  public  in- 
struction to  appoint  a  deputy,  who  shall  per- 
form such  duties  pertaining  to  the  office  as 
the  superintendent  may  direct,  such  deputy 
has  no  fixed  term  of  office,  but  holds  at  the 
pleasure  of  the'  appointing  power.  Somers 
V.  State,  5  S.  D.  321,  58  N.  W.  804. 

57.  People  v.  Ingles,  161  111.  256,  43  N.  E. 
1103. 

^  58.  See  the  constitutions  and  statutes  of 
the  several  states. 

59.  State  v.  Graham,  25  La.  Ann.  73. 

60.  See  the  constitutions  and  statutes  of 
the  several  states.  And  see  State  v.  Barnes, 
25  Fla.  75,  5  So.  698;  State  v.  La  Grave,  23 
Nev.  88,  42  Pac.  797  (holding  that  hotel  bills 
incurred  by  a  superintendent  of  public  in- 
struction while  staying  at  a  place  for  the 
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purpose  of  visiting  schools  are  not  part  of 
the  "  actual  traveling  expenses "  which  are 
to  be  allowed  and  paid  to  that  officer)  ; 
State  V.  Cunningham,  82  Wis.  39,  51  N.  W. 
1133. 

61.  O'Connor  v.  Hendrick,  184  N.  Y.  421, 
77  N.  E.  621,  7  L.  R.  A.  N.  S.  402  [affirming 
109  N.  Y.  App.  Div.  361,  96  N.  Y.  Suppl. 
161.]  See  also  Duncan  v.  State  Bd.  of  Edu- 
cation, 74  S.  C.  560,  54  S.  E.  760. 

Prohibition  as  to  teacher  wearing  religious 
garb  see  infra,  III,  H,  2,  c. 

62.  State  v.  Sims,  76  Ind.  328. 

63.  Fay  v.  Jumel,  35  La.  Ann.  368. 

64.  State  Bd.  of  Education  v.  Greenbaum, 
39  111.  609. 

65.  Wiley  v.  Alleghany  County  School 
Com'rs,  51  Md.  401. 

66.  Miller  v.  Dailey,  136  Cal.  212,  68  Pac. 
1029. 

67.  Duncan  v.  State  Bd.  of  Education,  74 
S.  C.  560,  54  S.  E.  760,  holding  that  a 
statute  requiring  publishers,  in  the  discretion 
of  the  state  board  of  education,  to  establish 
in  each  county  one  or  more  depositaries  of 
their  books,  does  not  prevent  such  board  from 
providing  by  contract  with  publishers  of 
school  text-books  that  they  shall  maintain 
at  the  state  capital  a  central  wholesale  de- 
positary from  which  its  agencies  and  county 
depositaries  may  be  supplied. 

Powers  as  to  text-books  generally  see  in- 
fra, III,  I,  2,  e. 
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board  of  education,  two  out  of  three  members  of  the  state  board,  although  not 
acting  as  a  board,  have  power  to  approve  and  accept  such  bond.^^  A  statute 
giving  the  state  superintendent  general  supervision  of  all  departments  of  instruc- 
tion applies  to  a  union  free  school  district,  created  by  special  act  of  the  legislature ; 
and  where  by  such  statute  the  superintendent  is  given  power  to  remove  school 
officers  for  neglect  of  duty,  he  may  remove  members  of  the  board  of  education 
of  said  school-district  for  neglect  of  duty,  although  the  act  creating  such  district 
gives  the  school-board  thereof  entire  management  of  all  common  schools  therein. 
One  dealing  with  a  state  board  of  school  commissioners,  the  power  of  which  is 
merely  statutory,  is  bound  to  know  the  laws  governing  the  powers  of  the  board, 
and  no  estoppel  can  be  created  by  the  acts  of  such  board  in  excess  of  its  statutory 
powers.'*^ 

(ii)  Hearing  Appeals.  When  it  is  so  provided  by  statute'^  a  state  super- 
intendent or  commissioner  of  education  may  hear  appeals  from  the  acts  and 
decisions  of  subordinate  school  officials Such  an  official  has,  however,  no  power 
to  review  the  decision  of  subordinate  officials  as  to  matters  intrusted  by  law  to 
their  discretion,  but  is  confined  to  the  redress  of  grievances  occasioned  by  viola- 
tions of  right. '^^  A  statute  authorizing  the  superintendent  of  public  instruction 
to  supervise  all  trusts  for  the  benefit  of  schools  does  not  confer  upon  him  power 
to  hear  and  determine  an  appeal  from  an  apportionment  by  the  board  of  town 
auditors  under  a  statute  providing  for  the  administration  of  the  fund  accruing 
to  a  town  from  the  sale  of  common  lands  for  the  benefit  of  public  schools,  as  the 
latter  statute  does  not  create  a  trust  for  school  purposes  within  the  meaning  of 
the  former."^* 

(ill)  Decisions.    Where  a  state  superintendent  of  schools  is  given  authority 


68.  Reid  t\  Com.,  123  Ky.  240,  94  S.  W 
641,  29  Ky.  L.  Rep.  672. 

Publishers'  bonds  generally  see  infra,  III, 
1,  2,  e,  (V). 

69.  Matter  of  Light,  21  Misc.  (N.  Y.)  737, 
49  N.  Y.  Suppl.  345  [reversed  on  other 
grounds  in  30  N.  Y.  App.  Div.  50,  51  N.  Y. 
Suppl.  743]. 

70.  Silver  v.  Indiana  State  Bd.  of  Educa- 
tion, (Ind.  App.  1904)  71  N.  E.  667,  35 
Ind.  App.  438,  72  N.  E.  829. 

71.  See  the  statutes  of  the  several  states. 

72.  Matter  of  Harris,  58  Misc.  (N.  Y.) 
297,  109  N.  Y.  Suppl.  983  (holding  that  un- 
der a  statute  conferring  on  the  commis- 
sioner of  education  authority  to  hear  ap- 
peals of  any  person  considering  himself  ag- 
grieved in  consequence  of  any  decision  of 
a  board  of  education  with  reference  to  the 
common  schools  of  the  state,  it  is  the  duty 
of  the  appellant  to  establish  before  the  com- 
missioner that  he  is  in  fact  a  party  aggrieved 
by  the  decision  appealed  from)  ;  Matter  of 
Light,  21  Misc.  (N.  Y.)  737,  49  N.  Y.  Suppl. 
345  [reversed  on  other  grounds  in  30  N.  Y. 
App.  Div.  50,  51  N.  Y.  Suppl.  743]  (holding 
that  where  members  of  a  school-board  pro- 
ceeded with  a  board  meeting  after  they  knew 
that  it  had  been  regularly  adjourned,  their 
acts  are  "  official  acts "  within  a  statute 
providing  that  any  one  aggrieved  by  decisions 
of  school  authorities,  "  or  by  any  other  offi- 
cial act,"  may  appeal  to  the  state  superin- 
tendent) ;  Hutchinson  v.  Skinner,  21  Misc. 
(N.  Y.)  729,  49  N.  Y.  Suppl.  360  (holding 
that  the  refusal  of  a  board  of  education  to 
pass  a  resolution  offered  for  the  election  of 


teachers  is  an  "  official  act,"  within  the 
meaning  of  a  statute  providing  for  an  appeal 
to  the  superintendent  of  public  instruction 
from  any  official  act  or  decision  of  the  school 
authorities)  ;  Watkins  v.  Huff,  (Tex.  Civ. 
App.  1901)  63  S.  W.  922,  (1901)  64  S.  W. 
682  (holding  that,  under  a  statute  provid- 
ing that  the  state  superintendent  shall  hear 
and  determine  all  appeals  from  the  rulings 
and  decisions  of  subordinate  school  officers, 
a  teacher  is  entitled  to  appeal  to  the  state 
superintendent  from  a  decision  of  a  county 
superintendent  refusing  to  approve  the 
teacher's  contract  to  teach  in  the  county)  ; 
State  V.  Whitford,  54  Wis.  150,  11  N.  W. 
424.  But  compare  Dexter  v.  Gardner,  5 
How.  Pr.  (N.  Y.)  417;  Douglas  County 
School  Dist.  No.  116  v.  Irwin,  34  Oreg.  431, 
56  Pac.  413  (holding  that  a  statute  provid- 
ing that  the  superintendent  of  public  in- 
struction "  shall  decide,  without  cost  to  the 
parties  appealing,  all  questions  and  disputes 
that  may  arise  under  the  school  laws  "  does 
not  authorize  an  appeal  to  him  from  a  de- 
cision of  a  county  superintendent)  ;  James' 
Appeal,  5  R.  I.  602  (holding  that  where  a 
tax  collector  and  the  treasurer  of  a  school- 
district  disagreed  as  to  whether  the  former 
had  paid  over  to  the  latter  certain  tax  money 
collected  by  him,  and  the  district  voted  that 
the  former  should  pay  it  over,  the  school 
commissioner  had  no  jurisdiction  of  an  ap- 
peal from  such  vote ) . 

73.  Gardiner's  Appeal,  4  R.  I.  602. 

74.  People  r.  Town  Auditors,  126  N.  Y. 
528,  27  N.  E.  968  [affirming  12  N.  Y.  Suppl. 
165]. 
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to  hear  and  determine  certain  matters,  his  determination  thereupon  has  the  con- 
clusive quahty  of  a  judgment  pronounced  in  a  legally  created  court  of  limited 
jurisdiction,  acting  within  the  bounds  of  its  authority.'^  By  force  of  statutory 
enactment  in  some  states  the  decisions  of  state  school  officials  and  boards  upon 
questions  presented  to  them  upon  appeal  are  final  and  not  reviewable. It  has 
been  decided  that  a  superintendent  of  public  instruction  in  the.  discharge  of  his 
judicial  duties  has  the  power  to  correct  mistakes  made  in  rendering  a  judgment 
in  a  case  before  him,  and  that  if,  through  mistake,  he  should  announce  a  decision 
differing  from  a  decision  actually  rendered,  he  has  the  power  to  recall  such 
announcement,  and  pubhsh  the  decision  correctly;  or  that  if,  mistakenly,  he 
should  render  a  decision,  he  can,  before  rights  have  been  acquired  under  it,  and 
within  a  proper  time,  upon  discovering  his  mistake,  recall  it,  and  decide  rightly.'^* 

(iv)  Appeals  From  Decisions.  One  who  does  not  exercise  due  diligence 
in  perfecting  the  appeal,  provided  for  by  statute,  from  a  state  school  superin- 
tendent to  the  state  board  of  education,  loses  his  right  to  appeal.  In  Rhode 
Island  the  decision  of  a  judge  of  the  supreme  court  upon  an  appeal  from  the  state 
school  commissioners  is,  by  statute,  final. 

3.  County  Boards  and  Officers  —  a.  Appointment  or  Election.  Where  a 
county  school  official  is  to  be  elected  by  a  board  of  trustees  or  like  body,  it  is  essen- 
tial that  a  quorum  of  such  body  be  present  at  the  time  of  the  election;  but  if 
a  quorum  is  present,  whoever  has  a  majority  of  the  votes  cast  is  elected,  although 
a  majority  of  the  entire  body  altogether  abstain  from  voting. And  it  has  been 
decided  that  unless  it  is  otherwise  provided  by  statute,^*  only  a  plurality  of  the 
votes  cast  by  such  body  is  necessary  for  an  election. An  election  by  a  county 
school-board,  two  of  the  three  members  of  which  are  rightfully  in  office,  is  vahd, 


75.  Thompson  v.  Elmer  Bd.  of  Education, 
57  N.  J.  L.  628,  31  Atl.  168. 

76.  See  the  statutes  of  the  several  states. 

77.  People  v.  Van  Horn,  20  Colo.  App. 
215,  77  Pac.  978  (holding  that  the  decisions 
of  the  state  board  of  education,  which  the 
statute  conferring  on  it  power  to  decide  ques- 
tions of  law  and  fact  provides  shall  be  final, 
are  not  final  in  the  sense  that  they  are  not 
reviewable  by  the  courts;  otherwise  the 
statute  would  violate  Const,  art.  6,  §  1,  vest- 
ing the  judicial  power  in  the  courts  there 
enumerated)  ;  Underwood  v.  Prince  George's 
County  School  Com'rs,  103  Md.  181,  63  Atl. 
221  (holding  that  a  statute  providing  that 
such  decisions  shall  be  final  is  constitu- 
tional). 

78.  Wood  V.  Farmer,  69  Iowa  533,  29 
N.  W.  440;  Park  v.  Pleasant  Grove  Tp. 
Independent  School-Dist.  No.  1,  65  Iowa  209, 
21  N.  W.  567  (holding  that  under  a  statute 
providing  for  an  appeal  by  a  teacher  from  an 
order  by  the  district  board  of  directors  dis- 
charging him  to  the  county  superintendent, 
and  thence  to  the  superintendent  of  public 
instruction,  whose  decision  shall  be  final,  a 
decision,  affirmed  by  the  state  superintendent, 
that  a  teacher  was  wrongfully  discharged, 
is  conclusive  in  an  action  for  damages  there- 
for, brought  against  the  school-district  by 
the  teacher)  ;  People  v.  Eckler,  19  Hun 
(N.  Y.)  609;  People  v.  Collins,  34  How.  Pr. 
(N.  Y.)  336.  Compare  In  re  Light,  30  N.  Y. 
App.  Div.  50,  51  N.  Y.  Suppl.  743  [reversing 
21  Misc.  737,  49  N.  Y.  Suppl.  345],  holding 
that  the  statute  relating  to  appeals  to  the 
superintendent  of  public  instruction  by  any 
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person  conceiving  himself  aggrieved  by  any 
official  act  or  any  decision,  and  making  his 
decision  final  and  conclusive,  and  not  sub- 
ject to  review  in  any  court,  does  not  apply 
to  an  order  made  by  the  superintendent  re- 
moving a  member  of  a  board  of  education, 
and  that  such  an  order  is  one  that  is 
reviewable. 

Where  certiorari  runs  to  the  superintendent 
of  public  instruction,  who  has  only  quasi- 
judicial  power  to  act  in  proceedings  of  a 
summary  character,  out  of  the  course  of  the 
common  law,  the  record  will  be  reviewed  to 
ascertain,  not  only  whether  he'  acted  within 
his  jurisdiction,  but  whether  he  acted  strictly 
according  to  law;  but  his  decision  upon  the 
merits,  or  upon  mere  questions  of  fact,  as 
to  which  there  was  evidence  to  support  it, 
will  not  be  reviewed.  State  v.  Whitford,  54 
Wis.  150,  11  N.  W.  424. 

79.  Desmond  v.  Glenwood  Independent 
School  Dist.,  71  Iowa  23,  32  N.  W.  6. 

80.  Watkins  v.  Huff,  (Tex.  Civ.  App.  1901 ) 
63  S.  W.  922,  (1901)  64  S.  W.  682. 

81.  Smith's  Appeal,  4  R.  I.  590,  holding 
that  only  matters  of  law  arising  upon  the 
appeal  are  to  be  decided  by  the  judge. 

82.  State  v.  Porter,  113  Ind.  79,  14  N.  E. 
883.  See  also  State  v.  Edwards,  114  Ind. 
581,  16  N.  E.  627. 

83.  State  v.  Dillon,  125  Ind.  65,  25  N.  E. 
136  [distinguishing  State  v.  Edwards,  114 
Ind.  581,  16  N.  E.  627;  State  v.  Porter,  113 
Ind.  79,  14  N.  E.  883]. 

84.  Com.  V.  Wickersham,  66  Pa.  St.  134. 

85.  People  v.  Stone,  78  Mich.  635,  44  N.  W. 
333. 
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where  all  three  members  vote  for  the  same  person,  although  it  is  uncertain  which 
two  are  the  rightful  members  of  such  board/®  The  election  of  a  superintendent 
of  county  schools  by  a  joint  school-committee  may  be  rescinded  at  a  subsequent 
meeting.®^  In  the  absence  of  any  statutory  provisions  to  the  contrary,  county 
school  officials  may  be  elected,  by  the  bodies  having  this  power,  either  viva  voce 
or  by  ballot. An  election  for  a  school  officer  cannot  be  held  at  a  time  not  fixed 
by  law  for  such  election. It  has  been  held,  however,  that  a  statute  which  desig- 
nates the  time  for  the  appointment  of  a  county  examiner  is  directory,  and  not 
mandatory, and  that  where  the  power  of  school  trustees  to  elect  a  county  super- 
intendent is  not  limited  to  the  day  named  by  statute  for  such  election,  such 
trustees  are  not  deprived  of  the  power  or  relieved  of  the  duty  of  electing  such 
superintendent  on  a  later  day,  by  a  failure  to  make  a  valid  election  on  the  day 
specified. The  record  of  an  election  of  a  county  superintendent,  made  by  the 
county  auditor  as  required  by  law,  is  prima  facie  correct,  and  will  stand  until 
overthrown  by  evidence  that  it  is  not  true ;  and  since  a  statute  requiring 
the  county  auditor  to  keep  a  record  of  such  election  in  a  book  kept  for  that  pur- 
pose is  merely  directory,  the  fact  of  election  may  be  shown  by  a  record  entered 
in  another  book  or,  in  the  absence  of  any  record,  by  parol. A  township  trustee 
cannot  legally  vote  for  himself  for  the  office  of  county  superintendent.^*  Where 
the  power  to  determine  a  contest  over  a  county  school  office  is  not  given  by  statute 
to  the  chairman  of  a  county  court,  he  cannot  determine  such  contest.®^  A  con- 
stitutional provision  making  it  the  duty  of  the  legislature  to  establish  ^'  a  uniform 
system  of  free  public  schools"  does  not  require  uniformity  in  the  manner  in  which 
county  superintendents  of  education  are  to  be  chosen  in  the  several  counties.^® 
School  officers  who  have  acted  under  appointment  are  estopped  from  repudiating 
the  authority  and  title  under  which  they  acted  and  from  setting  up  independent 
and  paramount  titles  to  their  offices  by  reason  of  their  election  at  a  prior  time.^' 
In  New  York  there  is  no  way  in  which  county  school  commissioners  can  be  elected 
except  by  assembly  districts,  and  when  the  legislature  changes  such  districts, 
the  school  commissioner  districts  are,  of  necessity,  similarly  changed. 

b.  Eligibility  and  Qualifications — (i)  In  General.  Under  the  statutes  in 
force  in  some  jurisdictions,^^  only  graduates  of  certain  institutions  of  learning  *  or 
the  holders  of  teachers'  certificates  or  licenses  ^  are  eligible  to  certain  county 


86.  Ledford  v.  Greene,  125  N.  C.  254,  34 
S.  E.  434. 

87.  Reed  v.  Deerfield  School  Committee, 
176  Mass.  473,  57  N.  E.  961. 

88.  State  v.  Kilroy,  86  Ind.  118;  Johnson 
V.  De  Hart,  9  Bush  (Ky.)  640. 

89.  State  v.  Collins,  2  Nev.  351. 

90.  Neal  v.  Burrows,  34  Ark.  491. 

91.  State  V.  Scott,  171  Ind.  349,  86  N,  E. 
409.  See  also  State  v.  Vanosdal,  131  Ind. 
388,  31  N.  E.  79,  15  L.  R.  A.  832. 

92.  State  v.  Sutton,  99  Ind.  300. 

93.  State  v.  Scott,  171  Ind.  349,  86  K  E. 
409. 

94.  Hornung  v.  State,  116  Ind.  458,  19 
N.  E.  151,  2  L.  R.  A.  510. 

95.  Leonard  v.  Haynes,  14  Lea  (Tenn.) 
447. 

96.  Wynn  v.  State,  67  Miss.  312,  7  So. 
353. 

97.  Jones  v.  Keating,  55  Md.  145. 

98.  Queens  County  Democratic  Committee 
V.  Queens  County  Republican  Committee,  74 
Hun  (N.  Y.)  76,  26  N.  Y.  Suppl.  290. 

99.  See  the  statutes  of  the  several  states. 
1.  State  V.   Huegle,   135   Iowa   100,  112 

N.  W.  234;  People  V.  Hewlett,  94  Mich.  165, 


53  N.  W.  1100;  Territory  v.  Stubblefield,  5 
Okla.  310,  48  Pac.  112. 

2.  Arkansas. —  In  re  Smith,  84  Ark.  533, 
106  S.  W.  679. 

Indiana. —  Benham  v.  Bradt,  (1908)  84 
N.  E.  1084. 

/oM;a.— State  v.  Huegle,  135  Iowa  100,  112 
N.  W.  234. 

Michigan^ — People  v.  Howlett,  94  Mich. 
165,  53  N.  W.  1100,  holding  that  a  certificate 
issued  to  one  after  his  election  to  the  office 
of  county  school  commissioner,  although  dated 
prior  thereto,  is  insufficient. 

Missowri.— State  v.  Meek,  129  Mo  431,  31 
S.  W.  913. 

Oklahoma. —  Territory  v.  Stubblefield,  5 
Okla.  310,  48  Pac.  112,  holding  that  one 
elected  to  the  office  of  county  superintendent 
should  not  be  placed  in  possession  thereof,  al- 
though he  holds  a  first  grade  certificate, 
where  the  examination  papers  .upon  which 
it  was  issued  clearly  show  that  he  is  not 
entitled  to  it. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School- 
Districts,"  §  101. 

But  see  Wynn  v  State,  67  Miss.  312,  7  So. 
353  [overruling  Burnham  v.  Sumner,  50  Miss 
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school  offices.  Under  some  statutes  a  person  who  has  once  been  elected  to  and 
held  a  county  school  office  is  always  eligible  thereto.^  A  successful  contestant 
for  the  office  of  county  school  superintendent  does  not  become  disqualified  there- 
for because,  pending  the  contest,  he  resides  temporarily  in  another  county  for  the 
purpose  of  teaching.*  The  fact  that  the  board  of  education  of  a  city  has  exempted 
such  city  from  the  jurisdiction  of  the  county  superintendent  of  schools  for  the 
district  in  which  it  is  situated  for  one  year  does  not  render  a  resident  and  elector 
of  such  city  ineligible  to  the  office  of  county  superintendent  of  schools  for  such 
district,  at  an  election  held  for  that  office  during  the  same  year.^ 

(ii)  Eligibility  of  Women.  Where  there  is  no  express  constitutional 
disqualification  of  females,  no  affirmative  statement  of  qualifications  which  excludes 
them,  and  nothing  in  the  language  of  the  statute  creating  the  office,  or  in  the 
duties  imposed  by  law  upon  the  officer,  which  implies  the  necessary  or  intended 
exclusion  of  either  sex,  a  woman  is  eligible  to  the  office  of  county  superintend- 
ent of  schools  or  of  public  instruction.^ 

(ill)  Bonds.  County  school  officials  are  sometimes  required  by  statute  to 
give  bonds  for  the  faithful  performance  of  their  duties  before  entering  thereon.'^ 

e.  Term  of  Office  —  (i)  In  General.  The  general  rules  governing  the  right 
of  public  officers  to  hold  over  after  the  expiration  of  their  terms  which  have 
been  discussed  elsewhere,^  are  applicable  to  county  school  officials.^  Of  course, 
however,  when  there  are  express  constitutional  or  statutory  provisions  on  the 
subject,  these  control.^"  Where  the  office  of  county  school  superintendent  is 
a  constitutional  office  with  a  term  fixed  by  the  constitution,  the  legislature  cannot 
fix  a  different  term;  but  the  term  of  school  officers  who  do  not  hold  constitutional 
offices  may  be  fixed  by  the  legislature.^^ 


517]  (holding  that  a  statute  making  a  first 
grade  certificate  a  condition  of  eligibility 
is  unconstitutional)  ;  State  v.  Acton,  31 
Mont.  37,  77  Pac.  299. 

3.  See  the  statutes  of  the  several  states. 
And  see  Atty.-Gen,  v.  Lewis,  151  Mich.  81, 
114  N.  W.  927.  But  compare  People  v.  How- 
lett,  94  Mich.  165,  52  N.  W.  1100  (holding 
that  the  fact  that  one  has  been  secretary  to 
the  board  of  school  commissioners  of  another 
county  does  not  qualify  him  to  act  as  school 
commissioner)  ;  Com.  v.  Wickersham,  90  Pa. 
St.  311  (holding  that  under  a  statute  pro- 
viding that  service  as  county,  city,  or  bor- 
ough superintendent  of  public  schools  shall 
be  deemed  a  sufficient  test  of  qualification, 
where  the  same  person  is  reelected,  this  is 
not  an  absolute  test,  and  if  objections  are 
made  to  one  reelected,  who  upon  examination 
is  found  unfit,  he  is  not  entitled  to  the 
office ) . 

4.  People  V.  Wilson,  6  Cal.  App.  122,  91 
Pac.  661. 

5.  State  V.  Goldthwaite,  16  Wis.  146. 

6.  Huff  V.  Cook,  44  Iowa  639;  Wright  v. 
Noell,  16  Kan.  601;  State  v.  Gorton,  33  Minn. 
345,  23  N.  W.  529;  Russell  v.  Guptill,  13 
Wash.  360,  43  Pac.  340.  But  compare  State 
V.  Stevens,  29  Oreg.  464,  44  Pac.  898. 

7.  See  the  statutes  of  the  several  states 
And  see  Justices  Lee  County  Inferior  Ct.  v, 
Smith,  13  Ga.  502;  Knox  County  v.  Johnson, 
124  Ind.  145,  24  N.  E.  148,  19  Am.  St.  Rep. 
88,  7  L.  R.  A.  684,  holding  that  a  county 
superintendent  did  not  lose  his  office  where 
it  was  declared  vacant  for  a  failure  to  give 
a  bond  without  his  having  been  given  a  hear- 
ing, and  the  time  within  which  tlie  bond 
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should  be  filed  not  having  been  made  quite 
clear  by  the  statute  itself. 

Acceptance  of  bond. —  In  an  action  by  the 
state  on  a  school  fund  commissioner's  bond 
in  its  possession,  the  facts  that  the  bond  was 
made  and  signed  by  the  officer  and  his  sure- 
ties, as  a  part  of  his  qualification  for  office, 
and  that  the  officer  took  the  necessary  oath, 
had  the  same  indorsed  on  the  bond,  and  both 
filed  in  the  office  of  the  proper  clerk,  and 
thereupon  entered  upon  the  duties  of  the 
office,  are  prima  facie  evidence  that  the  bond 
was  accepted.     State  v.  Fredericks,  8  lowa  553. 

8.  See  Officers,  29  Cyc.  1399  et  seq. 

9.  See  Howard  v.  Cornett,  1  S.  W.  1,  8 
Ky.  L.  Rep.  52. 

It  is  only  elective  ofificers  who  hold  until 
their  successors  are  elected  and  qualified,  and 
a  school  examiner  appointed  to  fill  a  vacancy 
can  only  serve  out  the  unexpired  term.  Peo- 
ple V.  Stone,  78  Mich.  635,  44  N.  W.  333. 

10.  See  the  constitutions  and  statutes  of 
the  several  states. 

Provisions  empowering  school  ofi&cers  to 
hold  over  see  Walton  v.  Garrett,  (Ala.  1905) 
38  So.  1039;  State  v.  Holcombe,  (Ala.  1905) 
38  So.  1038;  Miller  v.  State,  (Ala.  1905)  38 
So.  1036;  State  v.  Thompson,  142  Ala.  98,  38 
So.  679;  State  v.  Acton,  31  Mont.  37,  77  Pac 
299;  State  f.  Fabrick,  16  N.  D.  94,  112  K  W. 
74;  State  v.  Tallman,  24  Wash.  426,  64  Pac. 
759. 

Provisions  preventing  school  officers  from 
holding  over  see  Tiiley  v.  State,  Smith  (Ind.) 
299;  Burnham  v.  Sumner,  50  Miss.  517. 

11.  Pendleton  v.  Miller,  82  Va.  390. 

12.  State  V.  Elk  County,  61  Kan.  90,  58 
Pac.  959. 
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(ii)  Resignation  or  Removal.  A  county  superintendent  of  education 
who  has  resigned  cannot  withdraw  his  resignation  after  the  election  of  his  suc- 
cessor.^^ And  where  the  resignation  of  a  county  superintendent,  tendered  to  the 
count}^  court,  has  been  received  by  it  and  filed  under  its  order,  this  is  a  virtual 
acceptance  thereof  which  cannot  be  revoked  by  such  superintendent,  where  it 
is  not  necessary  to  enter  an  order  upon  the  records  formally  accepting  such  resig- 
nation.^^ Where  the  incumbent  of  the  office  of  county  superintendent  whose 
reelection  is  contested  surrenders  the  official  records  to  his  opponent  who  has  been 
recognized  by  the  superintendent  of  public  instruction  as  the  rightful  officer,  as  is 
provided  for  by  statute,  and  the  courts  decide  that  such  opponent  was  elected,  the 
former  is  excluded  from  the  office  and  cannot  sue  to  remove  the  latter  therefrom, 
although  he  be  ineligible. County  school  officials  can  be  removed  only  in 
accordance  with  the  constitutional  or  statutory  provisions  on  the  subject. Under 
some  statutory  provisions  county  school  officials  may  be  removed  without  any  cause 
being  assigned,  any  charges  preferred,  or  any  notice  given  to  the  incumbent  and 
when  this  is  the  case  the  action  of  the  officer  or  board  making  such  removal  is 
not  reviewable.^^  Express  provision  is,  however,  sometimes  made  for  an  appeal 
from  such  action.^*'  The  legislature  may  of  course  abolish  a  county  school  office 
which  is  not  constitutional,^^  and  a  statute  empowering  the  county  commissioner's 
court  to  abolish  the  office  of  county  superintendent  of  public  instruction  when 
advisable  is  not  unconstitutional  as  constituting  a  delegation  of  legislative  functions.-^ 


13.  McGee  v.  State,  103  Ind.  444,  3  N.  E. 
139. 

14.  Pace  V.  People,  50  111.  432. 

15.  Wilson  V.  Tye,  126  Ky.  34,  102  S.  W. 
856,  31  Ky.  L.  Rep.  491. 

16.  Hufford  V.  Conover,  139  Ind.  151,  38 
N.  E.  328  ^distinguishing  Vincennes  v.  Wind- 
man,  72  Ind.  218]  (holding  that  under  a 
statute  providing  for  the  dismissal  of  a 
county  superintendent  for  immorality  by  the 
county  commissioners  after  "  ten  days'  notice 
before  the  first  day  of  the  term  of  the  court 
of  commissioners  on  which  the  cause  is  to  be 
heard,"  such  commissioners  may  dismiss  such 
superintendent  at  a  special  meeting  of  the 
board,  as  it  will  not  be  presumed  that  the 
legislature  intended  that  an  immoral  super- 
intendent should  remain  in  power  until  a 
regular  meeting)  ;  Worcester  County  School 
Com'rs  V.  Goldsborough,  90  Md.  193,  44  Atl. 
1055  ( holding  that  members  of  a  school-board 
are  not  oivil  officers,  within  Const,  art.  2, 
§  15,  authorizing  the  governor  to  remove  civil 
officers  appointed  by  him  for  incompetency  or 
misconduct,  and  hence  that  the  governor  has 
no  power  to  remove  them  for  alleged  incom- 
petency or  misconduct)  ;  State  v.  Hays,  105 
Minn.  399,  117  N.  W.  615  (holding  that  under 
a  statute  authorizing  the  board  of  county  com- 
missioners to  fill  any  vacancy  occurring  in 
the  office  of  county  superintendent  and  pro- 
viding for  the  removal  of  such  officers  by  the 
governor,  such  board  has  only  power  to  fill 
such  office  after  it  has  been  vacated  by  proper 
proceedings  or  by  the  act  of  the  incumbent 
and  has  no  power  to  remove  such  superintend- 
ent) ;  Bon  Homme  County  v.  McLouth,  19 
S.  D.  555,  104  N.  W.  256  (holding  that 
under  a  statute,  providing  that  all  elective 
county,  township,  and  precinct  officers  may 
be  charged,  tried,  and  removed  from  office 
for  habitual  or  wilful  neglect  of  duty,  one 
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month's  absence  from  the  state  is  not  of 
itself  a  neglect  of  duty  on  the  part  of  a 
county  superintendent  of  schools ) . 

17.  See  the  statutes  of  the  several  states. 
And  see  State  v.  Shaver,  54  Ala.  193  (holding 
that  the  superintendent  of  public  instruction 
is  authorized  to  remove  any  county  superin- 
tendent, whenever  in  his  opinion  the  interests 
of  public  education  demand  such  removal)  ; 
People  V.  Mays,  117  III.  257,  7  N.  E.  660 
[affirming  17  111.  App.  361]  (holding  that 
the  county  board  is  empowered  to  remove  the 
county  superintendent  "  for  any  palpable  vio- 
lation of  law  or  omission  of  duty  " )  ;  John- 
son V.  Ginn,  105  Ky.  654,  49  S.  W.  470,  20 
Ky.  L.  Pvep.  1475.  But  see  Field  v.  Com.,  32 
Pa.  St.  478. 

18.  State  V.  Shaver,  54  Ala.  193;  People 
V.  Mays,  117  111.  257,  7  N.  E.  660  laffirming 
17  111.  App.  361]. 

19.  See  the  statutes  of  the  several  states. 
And  see  Stephens  r.  Marrs,  44  S.  W.  102,  19 
Ky.  L.  Rep.  1623,  holding  that  a  reversal  by 
the  superintendent  of  public  instruction  of 
an  order  of  the  county  superintendent  remov- 
ing a  trustee  from  office  renders  the  action  of 
the  county  superintendent  void  ah  initio,  and 
restores  the  trustee  to  all  his  rights. 

20.  State  v.  St.  Louis  County  Ct.,  41  Mo. 
52;  State  V.  Tilford,  1  Xev.  240 '(holding  that 
where  a  board  of  education,  which  is  not 
designated  in  the  constitution,  is  abolished 
by  the  legislature,  the  presidency  of  such  a 
board  ceases  witli  the  existence  of  the  board; 
and,  where  the  president  is  c,v  officio  super- 
intendent of  public  schools,  his  office  of  super- 
intendent expires  also  with  the  presidencv)  ; 
Dalby  i\  Hancock,  125  N.  C.  325.  34  S."  E. 
516;'Greene  r.  Owen,  125  N.  C.  212,  34  S.  E. 
424. 

21.  Stanfield  r.  State.  83  Tex.  317,  IS 
S.  W.  577  ;  State  i.  Crunibaugh,  26  Tex.  Civ. 
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d.  Compensation.  Whether  or  not  a  county  school  official  is  entitled  to 
compensation  for  services  rendered  by  him  and  the  amount  of  such  compensation 
depends  upon  the  constitutional  and  statutory  provisions  on  the  subject.''^-  The 
amount  of  the  salary  of  a  county  school  superintendent  is  in  some  states  to  be 
determined  from  the  number  of  schools,^^  or  children  of  school  age,^*  or  inhab- 
itants within  his  district.  Since  the  law  recognizes  no  fraction  of  a  day,  a 
county  school  superintendent  is  entitled  to  a  per  diem  allowance  for  ever^^  day 
in  which  he  necessarily  renders  any  substantial  official  service,  without  regard 
to  the  time  occupied  in  its  performance.^*'  Overpayments  of  salary  of  a  county 
superintendent,  made  under  a  mistake  of  fact  and  induced  by  such  superintendent's 
false  statements,  may  be  recovered  back  by  the  county.^^  A  county  superin- 
tendent lawfully  holding  over  after  the  expiration  of  his  term  of  office  and  con- 
tinuing to  perform  the  duties  thereof  is  entitled  to  the  compensation  provided 
by  law  for  such  offices.^^  Wliere  a  county  school  superintendent  makes  out 
and  verifies  his  bill  for  compensation  and  mileage  according  to  law,  a  prima  facie 


App.  52L  63  S.  W.  925,  holding  that  under 
a  statute  (Rev.  St.  art.  3930)  empower- 
ing the  county  commissioners'  court  to  abol- 
ish the  office  of  county  superintendent  of  pub- 
lic instruction  when  advisable,  and  stipulat- 
ing that,  whenever  such  office  is  abolished,  the 
county  suj3€rintendent  shall  serve  out  the 
term  for  which  he  was  elected,  a  county  super- 
intendent of  public  instruction,  appointed  by 
the  county  commissioners'  court  to  fill  a  va- 
cancy, is  not  entitled  to  serve  out  the  term 
of  his  office  on  the  abolition  thereof  by  the 
county  commissioners'  court. 

22.  See  the  constitutions  and  statutes  of 
the  several  states.  And  see  the  following- 
cases  : 

California. —  Wilson  v.  Fisher,  140  Cal. 
188,  73  Pac.  850  (holding  that  a  person  who 
was  duly  elected  superintendent  of  schools, 
and  who  received  a  certificate  of  his  election, 
and  thereafter  qualified  and  performed  the 
duties  of  such  office,  is  entitled  to  the  salary 
attaching  thereto  pending  a  contest)  ;  Peachy 
V.  Calaveras  County,  59  Cal.  548. 

Colorado. — El  Paso  Countv  Com'rs  v.  Finch, 
8  Colo.  App.  401,  46  Pac.  629  (holding  that 
a  statute  providing  a  salary  for  county  super- 
intendents of  schools,  as  compensation  for 
their  services,  and  making  no  allowance  for 
fees,  assistance,  or  incidental  expenses,  re- 
peals any  statutory  provisions  authorizing 
such  a  superintendent  to  hire  a  deputy  at  the 
expense  of  the  county)  ;  Stevens  i;.  Sedgwick 
County,  5  Colo.  App.  115,  37  Pac.  948. 

Illinois. —  Jimison  v.  Adams  County,  130 
111.  558,  22  N.  E.  829 ;  Murray  v.  Clay  County, 
81  111.  597;  Jefferson  County  v.  Johnson,  64 
111.  149. 

Indiana. —  Yeager  v.  Gibson  County,  95  Ind. 
427;  Wright  v.  McGinnis,  37  Ind.  421. 

loiLXi. —  Farrell  v.  Webster  County,  49  Iowa 
245 ;  Jones  v.  Benton,  4  Greene  40. 

Kentucky.— ViQrcy  v.  Smith,  80  S.  W.  201, 
25  Kv.  L.  Rep.  2158;  Pickett  r.  Adams,  15 
S.  W.  865,  16  S.  W.  132,  12  Ky.  L.  Rep. 
957  [distinguishing  Pickett  v.  Harrod,  86 
Ky.  485,  5  S.  W.  473,  9  Ky.  L.  Rep.  687]. 

Nebraska. — Chase  County  v.  Kelly,  69  Nebr. 
426,  95  N.  W.  865. 

[Ill,  D,  3,  d] 


South  Carolina. —  Houser  v.  Orangebury 
County,  59  S.  C.  265,  37  S.  E.  831,  allowance 
for  traveling  expenses,  under  Rev.  St.  §  1057. 
which  was  not  repealed  by  22  St.  at  L.  759, 
or  23  St.  at  L.  107. 

Tennessee. — ■  Haile  v.  Young,  6  Lea  501. 

Texas. —  Stephens  r.  Campbell,  26  Tex.  Civ. 
App.  213.  63  S.  W.  161:  Stanfield  v.  Bexar 
County,  (Civ.  App.  1894)  28  S.  W.  114. 

Washington. — Cox  r.  Holmes,  14  Wash.  255, 
44  Pac.  262,  holding  that  a  statute  allowing 
a  superintendent  three  dollars  a  day  for  each 
school  visited  and  mileage  is  unconstitutional. 

Wisconsin. —  Clarke  r.  Milwaukee  County, 
53  Wis.  65,  9  N.  W.  782. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  106. 

23.  State  v.  Heinrich,  11  N.  D.  31,  88 
N.  W.  734  (holding  that  under  a  statute  pro- 
viding that,  in  counties  having  sixty  schools, 
the  board  of  county  commissioners  shall  ap- 
propriate one  hundred  dollars  for  clerical  as- 
sistance in  the  county  superintendent's  office, 
and  five  dollars  for  each  additional  school,  to 
be  paid  monthly,  the  appropriation  required 
to  be  made  is  not  for  the  personal  benefit  of 
the  superintendent,  but  is  to  create  a  fund  to 
pay  the  county's  obligation  to  such  clerks  as 
shall  be  lawfully  employed  in  that  office)  ; 
Wiles  V.  Mcintosh  County,  10  N.  D.  594,  88 
N.  W.  710;  Dickey  County  r.  Hicks.  14  N.  D. 
73,  103  N.  W.  423  (holding  that  schools  in 
special  districts  and  not  under  the  super- 
vision of  a  county  superintendent  are  not  to 
be  considered  in  computing  the  salary  of 
such  superintendent). 

24.  Jefl'erson  County  Com'rs  v.  McCleary, 
13  Kan.  149;  Piercy  v.  Smith,  80  S.  W.  201, 
25  Ky.  L.  Rep.  2158. 

25.  Geraghty  v.  Ashland  County.  81  Wis. 
36,  50  N.  W.  892;  O'Herrin  v.  Milwaukee 
County,  67  Wis.  142,  30  N.  W.  239;  Clarke 
V.  Milwaukee  County,  53  Wis.  65,  9  N.  \Y.  782. 

26.  Smith  v.  Jefferson  Countv.  10  Colo. 
17,  13  Pac.  917;  Garfield  Countv  r.  White, 
16  Colo.  App.  516,  66  Pac.  682. 

27.  Wiles  V.  Mcintosh  Countv,  10  N.  D. 
594,  88  N.  W.  710. 

28.  State  v.  Fabiick,  16  N.  D.  94,  1J2 
N.  W.  74. 
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case  is  established  and  the  burden  of  proof  is  on  the  county  attacking  the  cor- 
rectness thereof.-^  In  an  action  by  a  former  school  superintendent  for  fees  for 
examining  teachers,  evidence  that  his  successor  in  office  spent  a  certain  number 
of  days  in  performing  the  same  duty  is  not  admissible  upon  the  question  whether 
plaintiff  occupied  onty  a  reasonable  time  in  so  doing.^^ 

e.  Powers  and  Liabilities  —  (i)  In  General.  A  county  superintendent  of 
schools  is  a  public  officer,^^  whose  powers  and  duties  are  derived  entirely  from 
statutoiy  provisions,  and  he  can  exercise  only  such  powers  as  are  specially  granted, 
or  are  incidentally  necessarj^  to  carry  the  same  into  effect. A  statute  investing 
a  county  board  of  education  with  discretionaiy  powers  as  to  the  establishment 
and  discontinuance  of  high  schools  is  not  unconstitutional,^"^  A  board  of  educa- 
tion may  order  their  clerk  to  amend  the  record  of  a  previous  meeting  to  show 
the  facts,  although  the  personnel  oi  the  board  has  changed,  as  the  authority  for 
such  amendment  does  not  rest  upon  the  personal  recollection  of  the  members  of 
the  board,  but  upon  the  knowledge  of  the  clerk,  or  such  files,  minutes,  or  memo- 
randa as  put  him  in  possession  of  knowledge  of  what  transpired  at  such  meeting.^^ 
In  South  Carolina  the  power  of  a  board  of  trustees  of  a  school-district  to  employ 
teachers  and  fix  their  salaries  must  be  exercised  subject  to  the  supervision  of  the 
county  board  of  education. A  county  school  superintendent  who  erroneously 
turns  over  an  unexpended  balance  standing  to  the  credit  of  a  school-district  to 
the  unappropriated  school  funds  of  the  county  is  not  liable  to  the  school-district 
in  an  action  for  tort.^*^  Nor  is  a  county  superintendent  liable  for  the  acts  of  his 
deputy  out  of  the  line  of  his  official  duty  and  beyond  the  power  conferred  upon 
him  by  virtue  of  his  appointment  as  deputy. 

(ii)  Hearing  Appeals.  Statutes  providing  for  an  appeal  to  the  county 
superintendent  from  the  action  of  subordinate  school  officials,^^  or  for  taking  his 


29.  Garfield  County  v.  White,  16  Colo. 
App.  516,  66  Pac.  682. 

30.  Farrell  v.  Webster  County,  49  Iowa 
245. 

31.  State  V.  Theus,  114  La.  1097,  38  So. 
870. 

32.  California. —  McKenzie  v.  San  Fran- 
cisco Bd.  of  Education,  1  Cal.  App.  406,  82 
Pac.  392,  holding  that  additional  duties  can- 
not be  imposed  upon  a  county  superintendent 
by  a  city  charter. 

Colorado. —  Catlin  v.  Christie,  15  Colo.  App. 
291,  63  Pac.  328,  holding  that  a  county  super- 
intendent has  implied  authority  to  maintain 
a  suit  to  restrain  a  board  of  directors  from 
employing  a  teacher  who  is  not  qualified  ac- 
cording to  law. 

Florida. —  Nassau  County  Bd.  of  Public  In- 
struction /;.  Billings,  15  Fla.  686,  holding  that 
a  county  superintendent  has  no  authority  to 
purchase  and  pay  for  lands  for  school  pur- 
])oscs  without  being  directed  to  do  so  hy  the 
county  board  of  instruction. 

Indiana. —  State  i\  Jacksoji.  168  Ind.  384, 
81  N  E.  62  See  also  Henricks  v.  State,  151 
liul.  454,  50  N  E.  559,  51  N.  E.  933.  liolding 
that  the  acts  of  township  trustees  and  county 
superintendents  will  not  be  reversed  on  ap- 
peal to  the  supreme  court,  where  they  are  in 
substantial  compliance  with  the  statute. 

J/macso/a.— See  State  r.  Scliool  Dist.  No.  6 
B<1.  of  Education,  73  IMinn.  375,  76  N.  W. 
43. 

.Ve67rtsA-a.— Pvatcliir  v.  Faris,  6  Nebr.  539. 
See  also  Cliase  County  V.  Kelley,  69  Nebr. 
426.  95  N.  W.  865. 


See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  107. 

33.  Blodgett  v.  Richmond  County  Bd.  of 
Education,  105  Ga.  463,  30  S.  E.  561;  Rich- 
mond County  Bd.  of  Education  v.  Cummings, 
103  Ga.  641,  29  S.  E.  488,  both  holding  tliat 
it  was  no  abuse  of  such  discretion  for  the 
board  to  discontinue  a  high  school  for  the 
colored  race,  although  it  left  in  operation  a 
similar  school  for  white  females,  and  con- 
tributed to  the  support  of  a  school  for  wliitc 
boys  and  girls,  which,  however,  it  had  not 
established,  where  the  lower  grade  schools  for 
colored  children  needed  the  money  appropri- 
ated for  the  colored  high  school. 

34.  Glencoe  Bd.  of  Education  r.  Townsliip 
42,  174  III.  510,  51  N.  E.  656  [affirming  74 
111.  App.  401]. 

35.  See  State  v.  Daniel,  52  S.  C.  201,  29 
S.  E.  633. 

Employment  of  teachers  generally  see  in- 
fra, III,  H,  3. 

36.  Gridley  School  Dist.  r.  Stout,  134  Cal. 
592,  66  Pac.  785. 

37.  Fresno  Nat.  Bank  r.  Hawkins.  93  Cal. 
551,  29  Pac.  233,  27  Am.  St.  Rep.  221. 

38.  See  the  statutes  of  the  several  states. 
And  see  Sioux  City  School  Dist.  Tp.  v.  Pratt, 
17  Iowa  16;  People  r.  Eckler,  19  lluu  (X.  Vj 
609,  holding  that  (in  an  a])peal  by  a  claimant 
tor  te;u'he)-'s  wa^i's.  tiie  county  su[)erinton(i- 
cnt  may  direct  the  school-district  trustee,  if 
he  has  not  sullicient  money  on  hand  to  pay 
the  claim,  to  issue  a  tax  list  ami  warrant 
foi-  an  amoiuit  snlTicient  to  i>a\-  >ucli  claiin 
foi'  wages. 
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opinion  and  advice  in  controversies  arising  under  the  school  law,^^  do  not  clothe 
him  with  judicial  authority.*^  A  statute  providing  that  the  action  of  a  county 
school-board  confirming  or  rejecting  the  action  of  district  school  trustees  shall 
be  final  means  only  that  such  decision  is  final  so  far  as  such  trustees  are  concerned, 
and  does  not  in  any  manner  interfere  with  the  powers  vested  in  the  state  school- 
board  of  education  by  statute  to  direct  the  county  board  as  to  the  true  intent 
and  meaning  of  the  school  law.*^ 

(ill)  Liabilities  on  Official  Bonds  —  (a)  In  General.  The  general 
rules  governing  the  liability  of  officers  and  their  sureties  upon  official  bonds  have 
been  fully  discussed  elsewhere  in  this  work/^  and  are  applicable  to  the  bonds  of 
county  school  officers.  If  such  an  officer  fails  to  perform  any  duty  rightfully 
imposed  upon  him  by  law  his  bond  becomes  liable. '^^  Payment  of  the  school 
funds,  upon  the  order  of  an  officer  not  authorized  to  make  it/*  or  without  authority 
of  law  to  a  person  or  officer  not  entitled  thereto,  by  reason  of  which  a  loss  occurs,''' 
will  subject  him  to  liability  upon  his  bond.  If  he  loans  such  funds  either  in  bad 
faith  or  without  due  caution  and  circumspection  he  is  liable  upon  his  bond  for 
their  loss.*®  But  it  has  been  held  that  if  he  deposits  such  funds  in  a  bank  of  long 
established  good  standing  and  reputation  he  is  not  guilty  of  negligence  or  want 
of  proper  business  prudence  and  caution,  and  that  his  bond  is  not  liable  for  a  loss 
occasioned  by  the  failure  of  such  bank.*^  As  in  the  case  of  other  public  officers,*^ 
the  sureties  of  a  county  school  officer  are  only  responsible  for  his  performance  of 
the  duties  assigned  him  by  law;  and  if  such  officer  engages,  or  those  who  by  law 
have  the  control  of  his  official  conduct  employ  him  in  matters  foreign  to  his  office, 
his  sureties  will  not  be  bound  for  his  acts  in  the  course  of  such  employment.*^ 
The  sureties  upon  the  official  bond  of  a  county  school  officer  are  not  liable  for 
his  acts  done  after  the  expiration  of  his  term,  while  holding  over  without  author- 
ity ;  '^^  but  it  is  otherwise  where  such  officer  holds  over  rightfully .^^  Where  a 
county  school  officer  continues  in  office  under  a  new  appointment  the  sureties 
on  a  bond  given  prior  to  such  new  appointment  are  not  liable  for  his  subsequent 
defalcations.^^  Where,  however,  there  is  no  reappointment,  but  a  continuing 
term  of  office  for  a  number  of  years,  the  sureties  on  the  bond  of  a  county  school 
officer,  given  for  one  of  such  years,  an  annual  bond  being  required  by  statute, 


39.  See  the  statutes  of  the  several  states. 
And  see  Fitch  v.  Smith,  57  X.  J.  L.  526,  34 
Atl.  1058;  Buren  v.  Albertson,  54  N.  J.  L. 
72,  22  Atl.  1083;  McFarland  v.  Gloucester 
City  Bd.  of  Education,  45  N.  J.  L.  100; 
Mershon  v.  Baldridge,  7  Watts  (Pa.)  500. 

40.  Sioux  City  School  Dist.  v.  Pratt,  17 
Iowa  16;  Fitch  r.  Smith,  57  N.  J.  L.  526, 
34  Atl.  1058  (holding  that  the  opinion  of 
a  county  superintendent  of  public  schools 
that  a  certain  person  is  entitled  to  an  office 
under  the  school  law  will  not  confer  on  such 
person  any  right  to  the  office  against  an 
actual  incumbent)  ;  Buren  v.  Albertson,  54 
N.  J.  L.  72,  22  Atl.  1803  (holding  that  a 
county  superintendent  cannot  decide  the  con- 
troversy so  as  to  bind  the  parties,  but  can 
merely  express  an  opinion  and  give  advice, 
it  being  for  the  state  superintendent  to  try 
the  matters  in  dispute,  and  judicially  decide 
them ) . 

41.  Underwood  r.  Prince  George  County, 
103  Md.  181,  63  Atl.  221. 

42.  See  Officers,  29  Cyc,  1451  et  seq. 

43.  Chance  v.  Temple,  1  Iowa  179;  Pryse 
V.  Titus,  12  S.  W.  584,  11  Ky.  L.  Rep.  564; 
Williams  v.  Lindsay,  44  N.  C.  323.  Compare 
Pace  V.  People,  47  111.  321. 

[Ill,  D,  3,  e,  (II)] 


Failure  to  account  for  school  funds  and  to 
pay  them  over  to  his  successor  constitutes  a 
breach  of  a  school  officer's  bond.  Lee  County 
Justices  of  Inferior  Court  v.  Smith,  13  Ga. 
502;  Allen  V.  State,  6  Blackf.  (Ind.)  252. 
See  also  Pryse  v.  Hewitt.  (Kv.  1886)  1  S.  W. 
469,  8  Ky.  L.  Rep.  262;  Cooper  v.  Cherry, 
53  N".  C.  323. 

44.  Boydstun  v.  Rockwall  County,  (Tex. 
Civ.  App.  1893)  23  S.  W.  541. 

45.  Mahaska  County  v.  Searle,  44  Iowa 
492. 

46.  People  v.  Haines,  10  111.  528. 

47.  State  v.  Copeland,  96  Tenn.  296,  34 
S.  W.  427,  31  L.  R.  A.  844,  54  Am.  St.  Rep. 
840. 

48.  See  Officers,  29  Cyc.  1455  et  seq. 

49.  Collier  v.  Henderson,  86  Ala.  279,  5 
So.  488;  Miller  County  Bd.  of  Education 
V.  Fudge,  4  Ga.  App.  637,  62  S.  E.  154;  State 
V.  Moeller,  48  Mo.  331;  Nolley  v.  Callaway 
County  Ct.,  11  Mo.  447.  Compare  State  v. 
May,  22  Ark.  445. 

50.  Inley  v.  State,  1  Ind.  500. 

51.  Snugge  v.  Stone,  52  N.  C.  382;  Gulley 
V.  Daniel,  51  N.  C.  444. 

52.  Mullikin  v.  State,  7  Blackf.  (Ind.) 
77. 
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are  liable  for  the  money  in  his  hands  during  that  year,  although  part  of  it  was 
received  in  previous  years,  and  although  at  the  commencement  of  each  fiscal 
year  he  debited  himself  in  his  books  of  account  with  the  amount  on  hand  at  the 
close  of  the  preceding  year.^^  Sureties  on  the  general  bond  of  a  county  officer 
are  not  liable  for  his  default  in  respect  to  school  funds  which  are  covered  by  a 
special  bond.^^  A  state  legislature  is  not  precluded  from  passing  an  act  releasing 
a  county  treasurer  from  liability  for  school  funds  stolen  without  fault  on  his  part, 
by  a  constitutional  provision  that  no  school  tax  shall  be  appropriated  to  any 
other  purpose  than  that  for  w^hich  it  was  levied. A  failure  to  file  a  copy  of  the 
county  superintendent's  bond  with  the  state  superintendent  of  education,  as 
required  by  statute,  is  no  defense  to  him  or  his  sureties  in  an  action  for  a  default.^* 
A  bond  given  by  a  county  school  commissioner  is  not  void  because  made  payable 
to  the  state  for  the  use  of  the  township  schools  in  said  county,  and  not  for  the 
use  of  the  congressional  township,  as  required  by  statute.^^  And  sureties  on  the 
separate  bond  required  of  a  county  treasurer  as  custodian  of  the  school  fvmds  are 
hable  for  any  school  funds  which  he  receives  and  does  not  account  for,  although 
they  are  not  specified  therein,  when  the  condition  of  the  bond  is  precisely  such 
as  the  statute  requires. Although  a  bond  is  not  required  of  a  county  school 
officer,  yet,  if  he  gives  one,  he  and  the  sureties  thereon  are  bound  as  upon  a  common- 
law  bond.^^ 

(b)  Actions  on  Bonds. ^  Where  the  state, a  county,®^  or  a  particular  public 
official  is  made  the  trustee  of  school  funds,  an  action  upon  the  bond  of  a  school' 
official  with  respect  to  such  funds  should  be  brought  in  the  name  of  such  trustee. 
The  petition  or  declaration  in  an  action  on  the  bond  of  a  school  official  must  con- 
tain allegations  of  matters  which  if  proved  will  constitute  a  breach  of  such  bond.^'' 
The  record  of  sales  of  school  lands  required  to  be  kept  by  the  school  commissioner 
is  admissible  in  evidence  in  an  action  on  such  commissioner's  bond,  and  where 
it  does  not  show  whether  the  sales  were  made  for  cash  or  credit,  if  the  declaration 
does  not  aver  that  the  sales  were  made  for  cash,  it  is  competent  to  prove  in 
some  other  way  than  by  the  record  that  the  sales  were  so  made.^^  An.  action  on 
a  county  treasurer's  bond  for  conversion  of  school  money  should  not  be  dismissed 
for  want  of  evidence  that  a  school-district,  which  is  plaintiff,  has  not  received 


53.  Miller  v.  Macoupin  County,  7  111.  50. 

54.  Glade  Dist.  Bd.  of  Education  u.  Rader, 
42  W.  Va.  178,  24  S.  E.  680. 

55.  Pearson  v.  State,  iQ  Ark.  148,  19 
S.  W.  499,  35  Am.  St.  Rep.  91. 

56.  Reed  v.  Summers,  79  Ala.  522. 

57.  Ellis  V.  State,  2' Ind.  262. 

58.  State  r.  Cook,  72  Mo.  496. 

59.  Elliott  f.  Perkins,  32  N.  C.  333.  See 
also  State  v.  Fredericks,  8  Iowa  553. 

60.  See,  generally,  Officers,  29  Cyc.  1462 
et  seq. 

61.  State  V.  Bonner,  5  Mo.  App.  13. 

62.  Madison  County  v.  Tullis,  69  Iowa 
720,  27  N.  W.  487. 

63.  Bedwell  r.  Jones,  9  I^a  (Tenn.)  168; 
Rogers  r,.  Sparkman,  8  Baxt.  (Tenn.)  405. 

In  Indiana  a  suit  on  the  bond  of  a  scliool 
commissioner  who  lias  gone  out  of  office 
should  be  brought  by  the  state  on  the  rela- 
tion of  his  successor.  State  r.  Wright,  8 
Blackf.  05;  State  r.  Crant,  7  Blackf.  71; 
VVriglit  r.  State,  7  Blackf.  63.  And  a  suit 
<»n  a  county  auditor's  official  bond  may  be 
instituted  in  the  name  of  the  state  on  the 
relation  of  the  board  of  commissioners,  for 
the  recovery  of  congressional  school  funds, 
such  commissioners  being  bound  by  law  to 


protect  and  preserve  the  fund.  Groner  V. 
State,  9  Ind.  200.  In  a  suit  by  the  state  on 
a  school  commissioner's  bond,  the  writ  must 
shoAv  the  relator's  name,  either  on  its  face 
or  by  an  indorsement.  State  V.  x\nderson,  7 
Blackf.  223. 

64.  Greene  County  v.  Smith,  4  111.  227 
(holding  that,  in  an  action  on  the  bond  of 
a  commissioner  of  school  lands,  it  must  ap- 
pear from  the  allegations  assigning  a  breach 
of  the  bond  that  the  township  for  whose  use 
the  action  was  brought  has  sustained  an  in- 
jury) ;  Kintner  i.  State,  3  Ind.  86  (holding 
that  a  general  demurrer  to  the  whole  declara- 
tion will  not  be  sustained  if  one  of  several 
breaches  assigned  is  sufficient)  :  St-ate  V. 
XeAvby,  7  Blackf.  (Ind.)  330;  Wright  r.  State, 
7  Blackf.  (Ind.)  ()3 ;  Hannnond  r.  Crawford, 
9  Bush  (Ky. )  75;  Rogers  r.  Sparkman,  8 
Baxt.  (Tenn.)  405  (holding  that  a  declara- 
tion alleging  that  the  county  superintendent 
of  schools  failed  and  refused  to  pay  over  and 
account  for  the  free  school  money?  received 
by  him  for  the  use  of  the  county  sufficiently 
assigns  a  breach  of  his  bond). 

Amending  declaration  see  Ellis  v.  State,  2 
Ind.  262. 

65.  Frazier  /•.  Laughlin.  6  111.  347. 

[Ill,  D,  3,  e,  (III),  (B^j 
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all  to  which  it  is  entitled,  where  there  is  proof  that  an  item  credited  on  the  treas- 
urer's books  as  paid  to  said  district  was  not  thus  paid,  and  where  the  treasurer's 
balance  sheet  also  show^s  that  he  has  received  more  than  he  has  disbursed.  In 
an  action  against  the  bond  of  a  school  commissioner  the  record  of  the  board  of 
commissioners  and  a  report  of  such  school  commissioner  showing  a  statement  of 
Ms  accounts,  which  has  been  filed  and  recorded,  is  not  admissible  in  evidence, 
where  there  is  no  proof  of  the  items  contained  therein. In  some  states  the  statutes 
provide  a  summary  remedy  by  notice  and  motion  for  the  enforcement  of  liabilities 
upon  the  bonds  of  public  school  officials. 

4.  Town  or  Township  School  Officers.  A  town  or  city  school  committee 
cannot  change  the  time  prescribed  by  statute  for  electing  a  school  superintendent  by  a 
custom  of  holding  such  election  at  an}^  time  during  the  year  at  its  discretion.^ 
A  township  treasurer  has  no  right  to  receive  for  school  moneys  anything  which 
the  law  has  not  authorized  to  be  so  received,  and  if  he  does  so  he  becomes 
liable  therefor.-  A  town  treasurer  w^ho  receives  school  mone}^  contrary  to  the 
vote  of  a  school-district,  but  who  disposes  of  it  in  accordance  with  the  vote  of 
such  district,  does  not  subject  himself  to  an  action  in  behalf  of  such  district  for 
such  money. ^  In  Illinois  the  statute  empowering  school  trustees  to  remove  the 
township  treasurer  requires  no  formal  charge,  no  notice  to  the  incumbent,  no 
form  of  procedure  or  trial,  and  their  action  is  not  subject  to  review.*  In  Canada 
it  has  been  decided  that  moneys  appropriated  for  educational  purposes  are  not 
protected  by  a  tow^nship  treasurer's  bond ;  that  a  township  superintendent  can- 
not sue  the  collector  of  the  township  for  moneys  received  b}^  him  not  in  the  nature 
of  penalties;  ^  that  the  trustees  of  towns,  but  not  of  townships,  have  unhmited 
discretion  as  to  the  number  of  schools  to  be  kept  up;  ^  and  that  after  a  township 
public  school  board  has  existed  for  five  years  at  least  the  by-law  establishing 
such  board  may  be  attacked  with  a  view  to  its  repeal  again  and  again,  so  long  as 
the  agitation  against  it  exists.^ 

5.  District  Meetings  Generally  —  a.  When  and  Where  Held.  A  statute  fixing 
the  time  for  holding  district  meetings  is  mandatory.^  An  annual  district  meeting 
ordinarily  must  be  held  at  the  time  and  place  fixed  b}^  the  next  preceding  annual 
meeting  when  provision  is  made  by  statute  for  thus  naming  them;^^  but  it  has 
been  held  that  the  designation  of  the  time  for  an  annual  meeting  by  the  next 
preceding  annual  meeting  is  not  indispensable,  even  though  such  designation  is 
required  by  statute. School  officials  for  a  school-district  in  one  state  cannot 
be  elected  at  a  meeting  held  in  another  state, and  school-district  officials  cannot 
be  elected  at  a  meeting  held  outside  of  the  boundaries  of  the  district. It  is  no 


66.  Higli  Lake  Dist.  Tp.  v.  Espeset,  75 
Iowa  500,  39  ^s^  w.  809. 

67.  Kintner  v.  State,  3  Ind.  86. 

68.  See  the  statutes  of  the  several  states. 
And  see  Reed  y.  Summers,  79  Ala.  522; 
Naylor  'O.  Literary  Fund,  5  Leigh  (Va.)  71 
( liolding  that  the  summary  remedy  by  motion 
against  the  treasurer  of  the  board  of  school 
commissioners  does  not  lie  for  the  penalty 
of  a  bond,  to  be  discharged  by  damages  aris- 
ing from  a  breach,  but  only  for  specific  sums 
of  money  which  the  treasurer  of  the  board  of 
school  commissioners  has  received  and  has 
failed  to  pay  over)  ;  Licking  Dist.  Bd.  of 
Education  r.  Parsons,  22  W.  Va.  580  (holding 
that  a  notice  of  a  motion  for  judgment 
against  an  ex-sheriff  and  his  sureties  for 
money  due  a  scliool-board  must  show  that 
the  board  had  ordered  him  to  pay  over  the 
money  to  his  successor).  Compare  Under- 
wood'?;. School  Tp.  16,  34  Ala.  29. 

1.  In  re  Pawtucket  School  Committee,  27 
E.  I.  596,  65  Atl.  301. 

[Ill,  D,  3,  e,  (III),  (B)] 


2.  People  r.  Wright,  34  Mich.  371. 

3.  Sanford  School  Dist.  No.  2  f.  Tebbetts, 
67  Me.  239. 

4.  See  Hertel  r.  Boismenue.  229  111.  474, 
82  K  E.  298  [affirming  128  IlL  App.  322]. 

5.  Oakland  Tp.  v.  Proper,  1  Ont.  330. 

6.  Shirley      Hope,  4  U.  C.  Q.  B.  240. 

7.  Brockville  School  Trustees  t\  Brock- 
ville,  9  U.  C.  Q.  B.  302. 

8.  Re  Tuckersmith  Tp.  Public  School  Bd., 
16  Ont.  604. 

9.  Willard  v.  Pike,  59  Vt.  202,  9  Atl.  907. 
See  also  State  v.  Cones,  15  Nebr.  444,  19 
N.  W.  682.  But  see  Sackett  f.  State,  74  Ind. 
486  [distinguishing  State  u.  Harrison,  67  Ind. 
71]. 

10.  Marchant  v.  Langworthv,  3  Den.  (N.  Y.) 
526  [affirming  6  Hill  646]. 

11.  Sanborn  r.  Rice  County  Scliool  Dist. 
No.  10,  12  Minn.  17. 

12.  School  Directors  r.  National  School 
Furnishing  Co.,  53  111.  App.  254. 

13.  School   Directors    V.   National  School 
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objection,  however,  to  the  validity  of  a  tax  imposed  by  the  inhabitants  of  a  school- 
district  that  it  was  voted  at  a  meeting  held  within  the  district,  but  adjourned 
from  a  previous  meeting  held  without  the  district,  if  such  meeting  was  regularly 
held  in  other  particulars.^*  The  fact  that  a  school-district  meeting,  instead  of 
being  held  in  the  school-house  which  was  customarily  used  for  that  purpose  and 
named  in  the  notice,  was  for  good  reasons  held  elsewhere  in  the  district,  will  not 
invalidate  the  action  taken  thereat,  where  all  persons  going  to  the  customary 
meeting-place  were  notified  of  the  change  and  the  average  number  of  inhabitants 
participated  in  the  meeting. 

b.  Call,  Warrant,  and  Notice  —  (i)  In  General.  A  school  meeting  must  be 
called  and  notice  thereof  given  ^®  in  the  form  and  manner  prescribed  by  law,^^  or 
any  action  taken  thereat  will  be  illegal.^*  "  A  defective  or  insufficient  notice,  by 
virtue  of  which  a  school-district  meeting  is  convened  for  the  election  of  officers, 
cannot  be  taken  advantage  of  to  charge  the  persons  elected  as  such  officers  as 
trespassers  for  any  of  their  official  acts.^'^  And  a  notice  of  a  meeting,  purporting 
to  have  been  drawn,  signed,  and  dated  in  a  certain  city  and  state  cannot  be  col- 
laterally attacked  on  the  ground  that  it  was  prepared  and  signed  in  another  state; 
nor  can  the  return  thereto  of  the  officer  issuing  such  notice  be  collaterally 
attacked.'^  Where  an  act  is  passed  to  validate  a  district  meeting  which  was 
invahd  because  of  a  failure  to  give  proper  notice  thereof,  all  subsequent  meetings 
affected  by  the  illegality  of  such  meeting  are  made  valid. 

(ii)  Duration  of  Notice.  Where  the  period  for  which  notice  of  a  school- 
district  meeting  shall  be  given  is  prescribed  by  statute,^-  if  such  notice  is  given 


Furnishing  Co.,  53  111.  App.  254.  Contra, 
Mver  v.  Crispell,  28  Barb.  (N.  Y.)  54. 

14.  Myer  v.  Crispell,  28  Barb.  (N.  Y.)  54. 
Submission  to  voters  of  questions  of  taxa- 
tion generally  see  infra.  Ill,  F,  4,  c,  (iv). 

15.  Wakefield  v.  Patterson,  25  Kan.  709. 

16.  State  r.  St.  Louis,  etc..  R.  Co.,  75  Mo. 
520:  Apgar  r.  Van  Syckel,  46  N.  J.  L.  492; 
Rideout  r.  Dunstable  School  Dist.  No.  5,  1 
Allen  (Mass.)  232;  Central  School  Supply 
House  f.  Montague  Tp.  School  Dist.  No.  3, 
99  Mich.  402,  58  N.  W.  324.  But  compare 
Township  Bd.  of  Education  f.  Carolan,  182 
111.  119,  55  N.  E.  58  \reversing  81  111.  App. 
459  (holding  that  notice  to  a  member  of  a 
board  of  education  is  not  necessary  where 
the  meeting  is  a  stated  one  provided  for  by 
regular  order)  ;  Com.  r.  Reynolds,  8  Pa.  Co. 
Ct.  568,  5  Kulp  547  (holding  that  the  ab- 
sence of  proclamation  will  not  invalidate  an 
election  for  school  directors,  if  the  election 
was  generally  known  and  a  reasonable  num- 
her  of  votes  was  cast). 

Time  and  place  fixed  by  previous  meeting. 
—  The  annual  meeting  of  a  school-district  is 
valid,  although  the  clerk  gives  no  notice  as 
required  by  statute,  if  the  time  and  place 
was  fixed  at  the  next  preceding  annual  meet- 
ing in  accordance  with  law,  unless  the  omis- 
sion to  give  such  notice  was  wilful  and 
fraudulent.  Marchant  r.  Langworthy,  3  Den. 
(N.  V.)   526  [affirm  i)i</  6  Hill  646]. 

In  Rhode  Island  it  is  provided  by  statute 
tluii  the  record  of  the  district  clerk  that  a 
meet  i Hi;  has  been  duly  and  legally  notified 
shall  Ih'  prima  facie  evidence  that  it  has  been 
aotilied  as  the  law  requires.  See  Howland 
Little  Compton  School  Dist.  No.  3,  15  R.  1. 
184,  2  Atl.  549,  S  All.  3:57. 

17.  Rideout  v.  nunsiablc  School  Dist.  No. 


5,  1  Allen  (Mass.)  232;  Hayward  v.  North 
Bridgewater  School  Dist.  No.  13,  2  Cush. 
(Mass.)  419. 

Sufficiency  of  notice. — Notices  which  comply 
substantially  in  form  with  statutory  require- 
ments are  sulficient.  Township  Bd.  of  Edu- 
cation r.  Carolan,  182  111.  119,  55  N.  E.  58 
[reversing  81  111.  App.  459]  ;  Calahan  r. 
tlandsaker,  133  Iowa  622,  111  N.  W.  22. 
Where  a  notice  is  addressed  to  "  the  inhabit- 
ants of  school-district  No.  1  of  Newington, 
qualified  to  vote  in  district  afi'airs,"  and  there 
is  but  one  district  in  N,  the  notice  is  suffi- 
ciently accurate.  Pickering  v.  De  Rochemont, 
66  N.'  H.  377,  23  Atl.  88. 

Where  a  town  has  directed  the  mode  of 
calling  the  meetings  of  school-districts,  it  is 
necessary,  in  proving  their  transactions,  to 
sliow  that  such  directions  have  been  pursued  ; 
and  merely  showing  that  a  meeting  was  field 
de  facto  by  all  the  inhabitants  who  were 
qualified  to  attend  is  not  suflicient.  Moor  r. 
Newfield.  4  Me.  44. 

18.  Rideout  r.  Dunstable  School  Dist.  No. 
5,  1  Allen  (Mass.)  232;  State  r.  St.  Louis, 
etc.,  R.  Co.,  75  Mo.  520. 

19.  Ring  V.  Grout,  7  Wend.  (N.  Y.)  341. 

20.  Woods  V.  Bristol,  84  Me.  358,  24  Atl. 
865. 

21.  Stratford  First  School  Dist.  r.  Ufi'ord, 
52  Conn.  44. 

22.  See  the  statutes  of  the  several  states. 
And  s(n>  Kimu'\  /•.  Howard,  133  Iowa  94, 
110  N.  W.  2Si;  hTetcher  r.  Lincolnville.  20 
j\[e.  439;  Chapin  r.  Walpole  ScIuh-)!  Disi. 
No.  2.  30  X.  H.  25;  Harris  r.  Canaan  ScluHil 
Dist.  No.  10,  28  N.  H.  58. 

In  computing  the  length  of  time  during 
which  notice  of  a  meeting  of  a  school-district 
was  given,  tlie  same  rule  will  be  applied  as 
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for  a  greater  or  less  period;^*  any  action  taken  at  a  meeting  held  thereunder  is 
invalid. 

(ill)  Time  and  Place  of  Meeting.  Usually  the  notice  of  a  school- 
district  meeting  should  name  the  time  and  place  for  such  meeting.  Where, 
however,  the  time  for  holding  annual  meetings  is  fixed  by  statute,  it  is  sufficient 
to  give  notice  of  the  place  alone.^'  An  annual  meeting  called  on  due  notice  is 
valid  where  the  time  for  the  same  is  not  fixed  at  the  preceding  annual  meeting 
as  required  by  law.^^ 

(iv)  Purpose  of  Meeting  or  Business  to  Be  Transacted.  A  statute 
requiring  that  the  notice  of  a  school-district  meeting  shall  state  the  purpose  of 
such  meeting  or  the  business  to  be  transacted  is  mandatory,^^  and  any  action 
taken  at  a  meeting  pursuant  to  a  notice  which  is  defective  in  this  respect  is 
in  valid. All  that  is  requisite,  however,  is  that  the  inhabitants  of  the  district 


in  the  case  of  service  of  process  —  either  the 
day  on  which  the  notice  was  posted,  or  the 
day  on  which  the  meeting  was  held,  will  be 
counted.  Mason  v.  Brookfield  School  Dist. 
No.  14,  20  Vt.  487.  See  also  Hunt  v.  Nor- 
wich School  Dist.  No:  14,  14  Vt.  300.  39  Am. 
Dec,  225. 

Dating  notice. —  A  statute  which  prescribes 
no  way  of  showing  that  a  notice  has  been 
posted  for  the  statutory  period  does  not  re- 
quire such  notice  to  be  dated.  Braley  v. 
Dickinson,  48  Vt.  599. 

23.  Greenbanks  v.  Boutwell,  43  Vt.  207. 

24.  Cauda  Mfg.  Co.  Woodbridge  Tp.,  58 
N.  J.  L.  134,  32  Atl.  66 :  Davis  r.  Rapp,  43 
N.  J.  L.  594;  Gilbert  r.  Van  Winkle,  25 
N.  J.  L.  73. 

25.  Howland  r.  Little  Compton  School  Dist. 
No.  3,  15  R.  I.  184,  2  Atl.  549,  8  Atl.  337; 
Sherwin  v.  Bugbee,  16  Vt.  439,  holding  that 
a  school  meeting  warned  without  naming  the 
hour  of  the  meeting  in  the  warrant  is  irreg- 
ular. Compare  Regan  v.  Snohomish  County 
School  Dist.  No.  25,  44  Wash.  523,  87  Pac. 
828,  holding  that  the  notice  of  a  meeting 
called  to  consider  purchasing  a  school-house 
site  need  not  state  the  hours  during  which 
the  polls  will  be  kept  open. 

26.  Howland  v.  Little  Compton  School  Dist. 
No.  3,  15  R.  L  184,  2  Atl.  549,  8  Atl.  337; 
State  V.  Green,  131  Wis.  324,  111  N.  W.  519, 
holding  that  a  notice  of  a  meeting,  stating 
merely  that  it  will  be  held  in  the  school- 
house  in  the  district,  is  insufficient,  where 
there  are  two  school-houses  in  the  district. 

27.  Hodgkins  v.  Fry,  33  Ark.  716. 

28.  Sanborn  v.  Rice  County  School  Dist. 
No.  10,  12  Minn.  17. 

29.  See  the  statutes  of  the  several  states. 
And  see  the  following  cases': 

Connecticut. —  Bartlett  v.  Kinsley,  15  Conn. 
327. 

Idaho. —  Bramwell  v.  Guheen,  3  Ida.  147, 
29  Pac.  110. 

Illinois.—  Merritt  v.  Farris,  22  111.  303. 

Iowa. —  Calahan  v.  Handsaker,  133  Iowa 
622,  111  N.  W.  22;  McNees  v.  East  River 
School  Tp.,  133  Iowa  120,  110  N.  W.  325. 

Massachusetts. —  George  v.  Mendon  Second 
School  Dist.,  6  Mete.  497. 

Michigan. —  Peters  v.  Warren  Tp.,  98 
Mich.  54,  56  N.  W.  1051. 
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'New  Hampshire. —  Davis  v.  Haverhill 
School  Dist.,  43  N.  H.  381. 

Neio  York. —  Lawson  v.  Lincoln,  178  N.  Y. 
636,  71  N.  E.  1133  [affirming  86  N.  Y.  App. 
Div.  217,  83  N.  Y.  Suppl.  667];  People  v. 
Deer  Park  Bd.  of  Education,  1  N.  Y.  Suppl. 
593. 

Rhode  Island. —  Seabury  v.  Howland,  15 
R.  I.  446,  8  Atl.  341. 

Texas. —  Reynolds  Land,  etc.,  Co.  V.  Mc- 
Cabe,  72  Tex.  57,  12  S.  W.  165. 

Vermont. —  Scott  r.  Williamstown  School 
Dist.  No.  9,  67  Vt.  150,  31  Atl.  145,  27 
L.  R.  A.  588. 

Wisconsin. —  State  v.  Green,  131  Wis.  324, 
111  N.  W.  519. 

Canada. —  Lecavalier  v.  Les  Commissaires 
d'Ecole,  etc.,  27  Quebec  Super.  Ct.  521. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  114. 

30.  Goerdt  v.  Trumm,  118  Iowa  207,  91 
N.  W.  1067. 

31.  Connecticut. —  Wright  v.  North  School 
Dist.,  53  Conn.  576,  5  Atl.  708;  Wilson  v. 
Waltersville  School  Dist.,  44  Conn.  157,  hold- 
ing that  a  certified  copy  of  a  vote  of  a  school- 
district  on  a  matter  of  business  not  referred 
to  in  the  notice  of  the  meeting  is  inadmis> 
sible,  since  such  vote  is  of  no  legal  effect. 

Massachusetts. —  Little  v.  Merrill,  10  Pick. 
543.  See  also  Rideout  v.  Dunstable  School 
Dist.  No.  5,  1  Allen  232. 

Michigan. —  Andress  r.  Williamstown  Tp. 
School  Inspectors,  19  Mich.  332;  Passage  v. 
Williamstown  Tp.  School  Inspectors,  19  Mich. 
330. 

NciD  Hampshire. —  Holbrook  v.  Faulkner,  55 
N.  H.  311;  Weare  v.  School  Dist.,  44  N.  H. 
189. 

New  Jersey. —  Stackhouse  v.  Clark,  52 
N.  J.  L.  291,  19  Atl.  462,  holding  that  a 
resolution  to  sell  an  old  school-house  passed 
at  the  same  meeting  at  which  it  was  resolved 
to  raise  money  to  build  a  new  house  is 
illegal,  unless  notice  was  given  that  the 
former  would  be  a  subject  for  consideration 
at  the  meeting. 

New  York.—  Gibson  v.  Roach,  2  N.  Y^.  App. 
Div.  86,  37  N.  Y.  Suppl.  567  (holding  that 
an  expenditure  cannot  be  authorized  which 
was  not  contained  in  the  notice  of  estimates 
of  expenses  prepared  by  the  school  trustees 
and  posted  before  the  meeting)  ;  People  v. 
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may  fairly  understand  from  the  notice  the  purpose  for  which  they  are 
convenecl.''- 

y\)  Service  and  Record.  Provision  is  usually  made  by  statute  for  post- 
ing a  certain  number  of  copies  of  notice  of  a  district  meeting  at  certain  public 
places  in  the  district. And  sometimes  it  is  required  that  notice  of  such  meeting 
shall  be  given  by  newspaper  advertisement  for  a  designated  length  of  time.^* 
Where  by  statute  the  certificate  of  a  person  required  to  give  notice  of  a  school 
meeting  is  made  evidence  of  that  fact  in  a  collateral  proceeding  it  is  conclusive, 
like  the  return  of  an  officer  and  the  return  of  an  officer  on  a  warrant  for  calling 
an  annual  meeting  that  he  has  warned  all  the  legal  voters  in  the  district  is  sufficient 
evidence  that  the  meeting  was  legally  warned,  although  the  return  does  not  state 
in  what  manner  he  warned  them/^*^  The  official  certificate  of  the  director  of  a 
school-district  that  notice  of  a  certain  special  school  meeting  was  given  by  posting 
up  notices,  which  certificate  was  received  in  evidence  under  a  stipulation  in  which 
it  was  recited  that  such  stipulation  was  for  the  purpose  of  using  the  same  as  testi- 
mony, to  save  taking  depositions,  is  evidence  of  the  due  publication  of  the  notice 
of  such  meeting.^^  Where  the  clerk  of  a  school-board  is  required  to  give  notice 
of  district  meetings  and  to  keep  a  record  of  such  meetings,  the  posting  of  notices 
by  him  is  in  pursuance  of  his  official  duty  and  an  entry  by  him  in  the  record  of 


Deer  Park  Bd.  of  Education,  1  N.  Y.  Suppl. 
593. 

Rhode  Island — Holt's  Appeal,  5  R.  I. 
G03. 

Vermont. —  St.  Jolinsbury  School  Dist.  No. 
13  c.  Smith,  67  Vt.  566,  32  Atl.  484  (hold- 
ing that  where  the  notice  of  a  meeting  does 
not  state  that  there  will  be  an  election  of  a 
district  officer,  the  election  will  be  illegal)  ; 
Bethel  School  Dist.  No.  4  c.  Stockbridge 
School  Dist.  No.  2,  64  Vt.  527,  25  Atl.  433; 
Hunt  V.  Norwich  School  Dist.  No.  20,  14 
Vt.  300.  39  Am.  Dec.  225. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  114. 

32.  Connecticut. —  South  School  Dist.  v. 
Blakeslee,  13  Conn.  227.  See  also  Bartlett 
V.  Kinsley,  15  Conn.  327. 

Illinois. —  Merritt  v.  Farris,  22  111.  303, 
holding  that  where  the  notice  of  an  election 
for  a  school-district  specifies  several  pur- 
poses  in  such  a  way  that  no  doubt  is  left 
as  to  its  meaning,  it  is  sufficient,  although 
there  may  be  an  omission  in  it  of  a  copula- 
tive conjunction. 

Michigan. —  See  Peters  V.  Warren  Tp.,  98 
Mich.  54,  56  N.  W.  1051. 

Ae</;  Hampshire. —  Brooks  v.  Franconia 
School  Dist.,  73  N.  H.  263,  61  Atl.  127. 

Neic  York. —  See  Lawson  v.  Lincoln,  178 
N.  Y.  636,  71  N.  E.  1133  [affirming  86  N.  Y. 
App.  Div.  217,  83  N.  Y.  Suppl.  6671;  People 
?•.  Deer  Park  Bd.  of  Education,  1  N.  Y. 
Suppl.  593;  Williams  V.  Larkin,  3  Den. 
114. 

Rhode  Island. —  Seabury  v.  Howland,  15 
K.  I.  446,  8  Atl.  341,  holding  that  a  notice 
of  a  special  district  meeting  stating  the  ob- 
ject of  the  meeting  to  be  the  "  taking  ac- 
tion in  regard  to  the  collection  of  the  tax 
already  assessed"  is  sufficiently  explicit  to 
vvanant'  the  election  of  a  tax  collector  at 
such  meeting. 

Texas. —  See  Revnolds  Land,  etc.,  Co.  i;. 
McCabe,  72  Tex.  57,  12  S.  W.  165. 

Fcrmonf.— Chandler    r.   Bradish,    23  Vt. 


416;  Dix  V.  Wilmington  School  Dist.  No.  2, 
22  Vt.  309. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  114. 

Compare  Bramwell  v.  Guheen,  3  Ida.  347, 
29  Pac.  110. 

33.  See  the  statutes  of  the  several  states. 
And  see  Bartlett  v.  Kinsley,  15  Conn.  327 
(holding  that  it  is  sufficient  to  post  the 
number  of  notices  required  by  statute,  al- 
though at  a  previous  meeting  of  the  dis- 
trict additional  notices  have  been  required)  ; 
Kinney  v.  Howard,  133  Iowa  94,  110  N.  W. 
282;  Soper  v.  School  Dist.  No.  9,  28  Me. 
193;  Fletcher  r.  Lincolnville,  20  Me.  43'.) 
(holding  that  a  grist  mill  is  a  public  place  i  : 
State  V.  Lockett,  54  Mo.  App.  202 ;  Chapin  r. 
Walpole  School  Dist.  No.  2,  30  N.  H.  25; 
Seabury  v.  Howland,  15  R.  I.  446,  2  Atl.  341 
(holding  that  notices,  posted  one  on  the 
school-house,  another  on  a  building  formerly 
used  as  a  granary,  and  a  third  on  a  wall 
facing  a  public  road,  are  posted  in  public 
places ) .  See  43  Cent.  Dig.  tit.  Schools  and 
School  Districts,"  §  116. 

34.  See  the  statutes  of  the  several  states. 
And  see  State  r.  Yellow  Jacket  Min.  Co..  5 
Nev.  415,  holding  that  under  a  statute  re- 
quiring that  notice  of  an  election  to  impose 
an  additional  school  tax  be  given  by  advertise- 
ment in  a  newspaper  once  a  week  for  three 
successive  weeks,  it  was  not  necessary  for 
the  notice  to  be.  published  twenty-one  days 
before  the  day  of  election,  but  publication 
by  three  insertions  in  throe  successive  weeks, 
at  any  time  in  any  of  such  weeks,  was 
sufficient. 

35.  Starbird  v.  Falmouth  School  Dist.  No. 
7,  51  Me.  101.  See  also  Saxton  v.  Ninims. 
14  Mass.  315. 

36.  Houghton  r.  Davenjiort,  23  Pick. 
(Mass.)  235  [overruling  Perrv  V.  Dover,  12 
Pick.  (Mass.)  206].  See  also  Briggs  7*.  Mur- 
dock,  13  Pick.  (Mass.)  305. 

37.  State  Sherman  Countv  School  Dist 
No.  7,  21  Nebr.  725.  33  N.  W.'266. 
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tKe  time  and  place  of  posting  such  notices  is  sufficient  proof  of  the  posting  thereof  .^^ 
Proof  that  notices  were  left  with  the  teachers  at  some  of  the  school-houses  in  a 
district  with  directions  to  post  the  same  is  sufficient  to  raise  a  presumption  that 
they  were  posted,  in  the  absence  of  evidence  to  the  contrary,  and  this  in  connec- 
tion with  a  showing  that  they  were  actually  posted  on  the  remainder  of  the  school- 
houses  is  sufficient  proof  of  posting  in  conformity  with  a  statute  requiring  notices 
of  school-district  meetings  to  be  posted  at  the  door  of  each  school-house  in  the 
district.^®  A  statute  requiring  all  warnings  for  school-district  meetings  to  be 
recorded  before  they  are  posted  is  directory  only,  and  a  failure  to  record  the 
warning  of  such,  a  meeting  will  not  render  it  illegal.*^ 

(vi)  By  Whom  Meeting  Called  and  Notice  Given.  A  school-district 
meeting  must  be  called  and  notice  thereof  given  by  the  officers  or  persons  author- 
ized by  law  to  do  so ;  and  the  proceedings  of  a  meeting  called  or  warned  by 
unauthorized  officers  or  persons  are  invalid. A  de  facto  officer  may,  however^ 
call  a  valid  meeting.*^  Special  provision  is  sometimes  made  for  calling  meetings, 
where  there  is  a  vacancy  in  the  office,  the  incumbent  of  which  is  authorized  to 
issue  the  call  or  where  the  officer  named  by  statute  neglects  or  refuses  to  issue  it."^^ 
Under  statutes  which  provide  for  calling  meetings  upon  the  presentation  of  a  writ- 
ten apphcation  or  petition  to  certain  designated  officials,^^  it  has  been  held  that  a 
meeting  called  by  such  an  official  of  his  ow^n  motion,  without  such  application  or 
petition,  is  illegal.^® 


38.  Amort  v.  School  Dist.  No.  80,  48  Oreg. 
522,  87  Pac.  761. 

39.  Calahan  v.  Handsaker,  133  Iowa  622, 
111  N.  W.  22. 

40.  Adams  v.  Sleeper,  64  Vt.  544,  24  Atl. 
990;  Sherwin  i).  Bugbee,  17  Vt.  337. 

41.  See  the  statutes  of  the  several  states. 
And  see  the  following  cases: 

Arkansas. —  Davies  v.  Holland,  43  Ark.  425 
(notice  given  by  school  directors)  ;  Holland 
V.  Davies,  36  Ark.  446  (holding  that  notice 
may  be  given  by  two  of  the  three  directors ) . 

Massachusetts. —  Stone  v.  Hamilton  School 
Dist.  No.  4,  8  Cush.  592  (holding  that 
a  clerk  who  is  only  authorized  to  give  notice 
of  meetings  cannot  call  them)  ;  Stoughton 
Third  School  Dist.  v.  Atherton,  12  Mete.  105 
(holding  that  a  clerk  who  is  authorized  to 
call  annual  meetings  is  not  thereby  au- 
thorized to  call  any  other  meetings)  :  Kings- 
bury V.  Quincy  Centre  School  Dist.,  12  Mete. 
99  (as  to  sufficiency  of  notice  and  warning 
given  by  clerk).  See  Little  v.  Merrill.  10 
Pick.  543,  under  the  act  of  Feb.  28,  1860, 
concerning  common  schools  in  the  cit}^  of 
St.  Anthony. 

Mhmesota. —  Sturm  v.  Brown  County 
School  Dist.  No.  70,  45  Minn.  88,  47  N.  W.  462 
(holding  that  under  a  statute  requiring  a  cer- 
tain number  of  the  signers  of  a  notice  to  be 
freeholders  the  mere  fact  that  the  notice  fails 
to  recite  that  they  are  so  does  not  invalidate 
it)  ;  State  V.  St.  Anthony,  10  Minn.  433. 

Missouri. —  State  v.  Lockett,  54  Mo.  App. 
202,  holding  that  under  a  statute  which  pro- 
vides that  "  the  board  of  directors  thereof 
shall  order  a  special  meeting  ...  by  post- 
ing notices  in  five  public  places  within  the 
district,"  the  posting  of  such  notices  by  one 
member  of  the  board  with  the  consent  of  the 
others  is  not  a  sufficient  call  for  such  meet- 
ing, since  it  is  not  the  corporate  action  of 
the  board. 
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'New  Hampshire. —  Giles  v.  Sanliornton 
School  Dist.  No.  14,  31  N.  H.  304. 

NeiD  Jersey. —  Apgar  r.  Van  Syckel,  46 
N.  J.  L.  492;  Bogert  v.  Bergen  County  School 
Dist.  No.  30,  43  N.  J.  L.  358. 

Canada. —  Wilson  v.  Thompson,  9  U.  C. 
C.  P.  364. 

See  43  Cent.  Dig.  tit.  Schools  and  School 
Districts,"  §  114. 

42.  Giles  v.  Sanbornton  School  Dist.  No. 
14,  31  N.  H.  304;  Apgar  v.  Van  Syckel,  46 
N.  J.  L.  492. 

43.  Williams  v.  Lunenburg  School  Dist. 
No.  1,  21  Pick.  (Mass.)  75,  32  Am.  Dec. 
243;  Woodcock  v.  Bolster,  35  Vt.  632. 

44.  See  the  statutes  of  the  several  states. 
And  see  Starbird  v.  Falmouth  School  Dist. 
No.  7.  51  Me.  101;  Pickering  v.  De  Roche- 
mont,  66  N.  H.  377,  23  Atl.  88  (holding 
that  where  a  substitute  officer  calls  a  meet- 
ing, his  warrant  need  not  recite  the  neglect 
of  the  regular  officer)  ;  Denniston  v.  GofFs- 
toAvn  School  Dist.  No.  11,  17  N.  H.  492. 

45.  See  the  statutes  of  the  several  states. 
And  see  Soper  r.  Livermore  School  Dist.  No. 
9,  28  Me.  193  (holding  that  it  is  not  neces- 
sary to  the  validity  of  a  warrant  from  the 
selectmen  to  call  a  meeting  that  the  appli- 
cation therefor  should  be  recorded  or  pro- 
duced or  that  the  fact  that  a  proper  aj^pli- 
cation  had  been  made  should  be  recited  in 
the  warrant)  ;  Fletcher  v.  Lincolnville,  20 
Me.  439;  Central  School  Supply  House  v. 
Montague  Tp.  School  Dist.  No.  3,  99  Mich. 
402,  58  N.  W.  324;  State  v.  Lockett.  54  Mo. 
App.  202;  Chandler  v.  Bradish,  23  Vt.  416 
(holding  that  it  is  not  essential  to  the 
validity  of  the  proceedings  of  a  school-dis- 
trict annual  meeting  that  there  should  have 
been  any  request  to  the  clerk  to  warn  the 
meeting)  ;  Mason  v.  Brookfield  School  pist. 
No.  14,  20  Vt.  487. 

46.  Sanford  School  Dist.  No.  5  v.  Lord,  44 
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e.  Qualifications  of  Voters  —  (i)  In  General.  It  has  been  decided  that  the 
power  given  the  legishiture  by  a  state  constitution  to  provide  for  the  establishment 
of  a  uniform  system  of  common  schools  carries  with  it  the  power  to  prescribe  the 
quahfications  of  voters  at  school-district  meetings  and  elections  for  district  officers.'*'^ 
In  some  states  the  right  to  vote  at  such  meetings  and  elections  depends  upon  the 
ownership  of  property  '^^  or  the  payment  of  taxes  or  other  prescribed  charges.**^  One 
having  all  the  necessary  qualifications  to  vote  at  a  school  election  cannot  be  denied 
that  right  solely  on  the  ground  that  he  is  a  negro. Under  a  statute  providing 
for  the  transfer  of  children  from  one  school  corporation  to  another,  but  not  author- 
izing the  transfer  of  their  parents,  guardians,  or  custodians,  the  parent,  guardian, 
or  custodian  of  a  transferred  child  is  not  a  legal  voter  in  the  district  to  which  the 
child  has  been  transferred.^^  A  district  school  meeting  for  the  election  of  officers 
is  within  a  statute  providing  a  punishment  for  a  person  who  shall  vote  at  "any 
legally  authorized  election,"  knowing  himself  not  entitled  to  vote.'^^ 

(ii)  Right  of  Women  to  Vote.  In  some  states  the  right  to  vote  at  such 
meetings  and  elections  has  been  conferred  upon  women.'^^ 

d.  Conduct  of  Business  —  (i)  In  General.  School-district  meetings  should 
be  presided  over  by  the  person  named  by  or  elected  in  accordance  with  the  statute 
on  the  subject,^*  and  the  person  designated  by  statute  should  act  as  secretar}'\"^^ 
As  a  general  mle  a  majority  of  the  quahfied  voters  present  at  a  district  meeting 


Me.  374.  See  also  Central  School  Supply 
House  V.  Montague  Tp.  School  Dist.  No.  3, 
99  Mich.  402,  58  N.  W.  324.  Contra,  Mason 
V.  Brooktield  School  Dist.  No.  14,  20  Vt, 
487,  holding  that  the  statutory  provision 
which  makes  it  the  duty  of  tlie  clerk  to 
warn  a  meeting  upon  a  written  application 
to  him  for  that  purpose  ^vas  intended  to  act 
compulsorily  upon  the  clerk,  and  not  to 
withhold  from  him  the  power  of  calling 
meetings  without  such  application. 

47.  State  r.  Hinglev,  32  Ore<j.  440.  52  Pac. 
89;  Harris  V.  Burr,  "32  Ore^."  348,  52  Pac. 
17,  39  L.  R.  A.  768. 

48.  See  the  statutes  of  the  several  states. 
And  see  McLain  v.  Maricle,  60  Nebr.  353,  83 
N.  W.  85  (holding  that  tJie  wife  of  a 
person  owning  a  homestead  on  which  the 
family  resides  is  not  by  reason  of  her  home- 
stead interest  in  said  land  an  owner  of  real 
estate  within  a  statute  giving  female  real 
property  owners  the  right  to  vote)  ;  State  v. 
Hingley,  32  Oreg.  440,  52  Pac.  89.  Compare 
Com.  l\  Bonsall,  3  VVhart.  (Pa.)  559. 

49.  See  the  statutes  of  the  several  states. 
And  see  Ward  v.  Sasscer,  98  Md.  281.  57  Atl. 
208;  Crawford  v.  Wilson,  4  Barb.  (N.  Y.) 
504;  Weybridge  School  Dist.  No.  1  r.  Brid- 
port,  63  Vt.  383,  22  Atl.  570,  holding  that 
where  property  of  a  widow  is  listed  to  the 
estate  of  her  deceased  husband,  she  is  not 
entitled  to  vote  in  a  school-district  meeting. 

50.  Bernier  v.  Russell,  89  111.  60. 

51.  Teeple  v.  State,  171  Ind.  2(i8,  86  N.  E. 
49;  Ireland  v.  State,  165  Ind.  377,  75  N.  E. 
872. 

52.  State  v.  Hinglev.  32  Oreg.  440.  52  Pac. 
89.  ^" 

53.  See  the  statutes  of  the  several  states. 
And  see  Mudge  r.  Jones,  59  Mich.  165,  26 
N.  W.  325  (holding  that  the  right  conferred 
upon  women  of  voting  at  district  meetings 
does  not  give  them  the  right  to  vote  at  a 


municipal  election  for  school  trustees)  ;  Mc- 
Lain V.  Maricle,  60  Nebr.  353,  83  N.  W.  85; 
Harris  v.  Burr,  32  Oreg.  348,  52  Pac.  17,  39 
L.  R.  A.  768 ;  Weybridge  School  Dist.  No.  1 
v.  Bridport,  63  Vt.  383,  22  Atl.  570;  Brown 
r.  Phillips,  71  Wis.  239,  36  N.  W.  242.  See 
43  Cent.  Dig.  tit.  "  Schools  and  Schoof 
Districts,"  §  120. 

In  New  Jersey  it  has  been  held  that  a 
statute  which  confers  upon  females  the  right 
to  vote  at  any  school  meeting,  although  un 
constitutional  in  so  far  as  it  assumes  to  con- 
fer the  right  to  vote  for  school  trustees,  is 
valid  in  respect  to  all  other  privileges 
granted,  including  the  right  to  vote  to  rais<: 
money  and  to  issue  bonds.  Chamberlain  r. 
Cranbury  Tp.  Bd.  of  Education.  57  N.  J.  1,. 
605,  31  Atl.  1033.  See  also  Elkin  v.  Deslilor, 
25  N.  J.  L.  177. 

54.  See  the  statutes  of  the  several  states. 
And  see  State  r.  Waterhouse,  71  N.  H.  488, 
53  Atl.  304  (holding  that  a  moderator  who 
refuses  to  perform  his  duties  is  liable  to  the. 
penalty  provided  for  a  wilful  neglect  of  duty 
by  a  public  officer)  ;  Mitchell  r.  Brown,  IS 
N.  H.  315  (holding  that  the  moderator  of  a 
school-district  meeting  need  not  bo  elected  by 
ballot  nor  be  sworn)  ;  State  r.  McKcc,  21) 
Oreg.  120,  25  Pac.  222  (holding  that  a  statute 
providing  that  "  t1ie  oldest  in  oilice  of  the 
directors  present  shall  act  as  chairman 
means  the  director  who  has  served  the  longest 
term  as  such  under  an  election)  :  Stevens  r. 
Kent,  26  Vt.  503  (holding  that  a  moderator 
elected  at  an  annual  meeting  need  not  be 
piesent  at  every  mooting  during  the  year, 
but  that  his  place  can  be  supplied). 

55.  State  ?•.  ]McKee.  20  Oreg.  120.  25  Pac. 
222,  holding  that  where  the  clerk  of  a 
s;chool-distriet  refuses  to  act  as  secretary  of 
a  school  nuicting,  as  ho  is  required  to  do  by 
statute,  the  meeting  has  power  to  ajipoint  a 
secretary  pro  teni. 

[Ill,  D,  5,  d, 
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may  act,  and  a  majority  of  all  tlie  qualified  voters  in  the  district  is  not  necessary.^® 
An  annual  meeting  may  be  adjourned  till  the  next  day  in  order  that  its  business 
may  be  completed. ^'^  Proceedings  of  a  district  meeting  which  are  not  strictly  legal 
may  be  ratified  at  a  subsequent  legal  meeting.^^  District  meetings  should  be 
opened  at  a  reasonable  time  after  the  hour  specified  in  the  notice  and  they 
should  not  be  adjourned  hurriedly,  but  all  who  are  entitled  to  participate  and 
desire  to  do  so  should  be  afforded  a  reasonable  opportunity  to  be  present  and 
express  their  wishes. Technicalities  should  not  be  resorted  to,  but  fair  play, 
frankness,  and  liberality  should  characterize  such  meetings. 

(ii)  Method  of  Voting.  Persons  participating  in  a  school-district  meeting 
may  express  their  views  upon  pending  questions  in  any  recognized  manner,'^'' 
unless  it  is  specifically  required  that  they  shall  vote  by  ballot. 

(ill)  Reconsideration  or  Rescission  of  Action.  The  action  of  a  school- 
district  may  be  reconsidered  or  rescinded  at  a  subsequent  legal  meeting  ^'^  if  such 
action  has  not  been  already  carried  into  effect. Where  the  action  taken  at  a 
district  meeting  is  invalid,  a  vote  at  a  subsequent  meeting  not  to  rescind  such 
action  does  not  render  it  valid. Where  the  action  taken  at  a  district  meeting 
has  become  inoperative  on  account  of  the  neglect  of  school  officials  it  is  not  neces- 
sary to  rescind  such  action  before  taking  action  again  upon  the  same  matter. 

e.  Minutes  and  Records.  There  may  be  two  partial  records  as  to  the  same 
meeting  and  each  of  equal  validity,  where  they  are  not  contradictory.^^  The 
records  of  a  school-district  are  proper  and  legitimate  evidence  of  its  action^  for 


56.  Richardson  v.  McReynokls,  ll-t  Mo 
041,  21  S.  W.  901;  McLain  v.  Maricle.  60 
Nebr.  353,  83  N.  W.  85 ;  Sanf ord  v.  Prentice, 
28  Wis.  358. 

In  New  Jersey  under  the  act  of  1888  a 
majority  vote  of  the  taxable  voters  of  those 
present  at  a  meeting  is  sufficient  to  carry  any 
proposition  except  a  proposition  for  the  con- 
demnation of  land.  Stackhouse  v.  Clark,  52 
N.  J.  L.  291,  19  Atl.  462.  Before  the  passage 
of  this  act  a  majority  vote  of  all  the  taxable 
voters  of  the  district  was  necessary  at  an 
annual  meeting  to  authorize  the  buying  of 
land  for  school  purposes  or  the  building-  of 
a  new  school-house  (Quaid  r.  Middlesex 
County  School  Dist.  Xo.  37,  49  N.  J.  L.  607, 
10  AtL  191;  Point  Pleasant  Land  Co.  v. 
Ocean  County  School  Dist.  No.  16,  47  N.  J.  L. 
225),  but  at  a  special  meeting  a  majority 
of  the  taxable  voters  present  could  authorize 
these  acts  (Schomp  v.  Cole,  51  N.  J.  L.  277, 
18  Atl.  52;  Crandall  V.  Gloucester  County 
School  Dist.  No.  38,  51  N.  J.  L.  138,  16  Atl. 
194). 

57.  Maher  v.  State,  32  Nebr.  354,  49  N.  W. 
436. 

58.  Jordan  v.  Lisbon,  etc.,  School  Dist.  No. 
3,  38  Me.  164. 

59.  South  School  Dist.  v.  Blakeslee,  13 
Conn.  227,  holding  that  what  is  a  reasonable 
time  depends  in  some  measure  upon  the  cir- 
cumstances of  each  particular  case. 

60.  See  State  v.  Woolem,  39  Iowa  380. 
Conifmre  Regan  v.  Snohomish  County  School 
Dist.  No.  25,  44  Wash.  523,  87  Pac.  828. 

61.  See  State  v.  Woolem,   39  Iowa  380. 

62.  Seaman  v.  Baughman,  82  Iowa  216,  47 
N.  W.  1091,  11  L.  R.  A.  354. 

63.  Kinney  v.  Howard,  133  Iowa  94,  110 
N.  W.  282;  Chamberlain  v.  Cranbury  Tp.  Bd. 
of  Education,  57  N.  J.  L.  605,  31  Atl.  1033. 

[Ill,  D,  5,  d,  (I)] 


64.  Pond  V.  Negus,  3  Mass.  230,  3  Am.  Dec. 
131;  Mitchell  v.  Brown,  18  N.  H.  315;  Wilson 
r.  Thompson,  9  U.  C.  C.  P.  364,  holding  that 
a  resolution  passed  at  a  general  annual  meet- 
ing may  be  rescinded  at  a  special  meeting. 
See  also  George  v.  Mendon  Second  School 
Dist.,  6  Mete.   (Mass.)  497. 

Vote  necessary  to  rescind.— An  act  of  the 
electors  of  a  school-di.strict  which  can  be 
taken  only  by  a  two-thirds  vote  cannot  be 
rescinded  by  a  bare  majority.  Stockdale  r. 
Wayland  School  Dist.,  47  Mich.  226,  10  N.  W. 
349. 

Authorizing  action  previously  denied. — A 

special  meeting  of  a  school-district,  duly 
called,  may  vote  to  raise  money  for  school 
purposes,  although  a  similar  proposition  has 
been  rejected  at  the  annual  district  meeting 
(Eatontown  School  Dist.  No.  4  v.  Lewis,  35 
N.  J.  L.  377)  or  at  a  previous  special  meeting 
held  in  the  same  year  (Stackhouse  v.  Clark, 
52  N.  J.  L.  291,  19  Atl.  462). 

Effect  of  double  repeal. — Wliere  a  resolu- 
tion of  the  inhabitants  of  a  school-district  to 
levy  a  tax  is  repealed  at  a  subsequent  meet- 
ing, and  the  repealing  resolution  is  thereafter 
repealed,  the  original  resolution  is  thereby 
revived.  Gale  v.  Mead,  4  Hill  (N.  Y.)  109 
[aifirmed  in  2  Den.  232]. 

65.  Benjamin  v.  Malaka  Dist.  Tp.,  50  Iowa 
648;  Mitchell  v.  Brown,  18  N.  H.  315;  Smith 
V.  Dillingham,  4  Barb.  (N.  Y.)  25,  all  hold- 
ing that  after  a  tax  authorized  at  a  district 
meeting  has  been  assessed  and  collected  the 
action  of  sucli  meeting  cannot  be  rescinded. 

66.  Wright  v.  North  School  Dist.,  53  Conn. 
756,  5  Atl.  708. 

67.  Randall  v.  Smith,  1  Den.  (N.  Y.)  214. 

68.  Williams  v.  Lunenburg  School  Dist 
No.  1,  21  Pick.  (Mass.)  75,  32  Am.  Dec. 
243. 
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mcli  -district^  in  a  suit  to  which  it  is  a  party /''^  Although  school-district  records 
show  a  rxj^l^rity  in  favor  of  a  proposition,  such  records  are  not  controlling,  but 
evidence  kxliunde  is  admissible  to  show  what  the  actual  facts  are  as  to  the  result 
of  the  XKfiG  upon  the  proposition.'*^  While  it  is  the  better  practice  for  the  clerk 
of  a  scliool-district  to  enter  upon  the  records  thereof  an  exact  copy  of  the  record 
of  a  meeting  kept  by  the  secretary  thereof,  including  the  signature  of  the  chair- 
man of  the  meeting,  Ms  failure  to  clo  so  will  not,  in  the  absence  of  evidence  attack- 
ing the  regularity?  of  the  proceedings  of  the  meeting,  render  his  record  inadmissible 
in  evidence,'^  The  nde  that  parol  evidence  in  a  collateral  proceeding  cannot  be 
received  to  contradkt  the  records  of  a  public  corporation,  required  by  law  to  be 
kept  in  writing,  or  to  show  a  mistake,  applies  to  school-district  records.  "^'^  Records 
and  returns  relating  to  school-district  meetings  may  be  amended;  but  a  clerk 
of  such  distiiet  cannot  amend  the  records  thereof  after  his  term  of  office  has 
•expired  and  another  has  been  chosen  and  has  qualified.'^*  A  statute  requiring 
the  secretaiy  of  a  ^school-district  to  record  all  the  proceedings  of  the  district  school- 
board  and  iof  the  district  meetings  in  separate  books  to  be  kept  for  that  purpose 
is  merely  (Amcimy.""  Since  the  act  of  the  clerk  of  a  school-district  in  making, 
the  re©onds  of  a  meeting  thereof  is  an  official  act,  they  must  be  finally  entered  or 
approved  fey  liim  when  under  oath,  but  he  may  take  the  minutes  of  the  meeting.; 
upon  wM(ciji  .su>dk  records  are  ba;se(i  before  he  has  been  sworn. '^^ 

f.  Fi^^sninptgon  as  to  Validity,  From  the  allegation  in  a  complaint  that  a 
regukr  meeting  of  a  schooWistrict  was  held,  at  which  a  certain  vote  was  had,  it 
will  Ibxe  pniesumed  that  the  meeting  w^as  valid  and  w^as  properly  composed,  including 
the  DBqudsdte  laimber  of  voters.. '^^  Wibere  it  appears  from  the  records  of  a  school- 
district  itikat  a  meeting  was  held  on  tlbe  day  appointed,  the  presumption  of  law  is 
that  it  ras  lieM  at  a  siiitafoie  time  ©f  day  and  in  pursuance  of  the  notice  given; 
and  if  one  (claims  it  to  have  been  beM  otherwise  the  burden  rests  on  him. 

6.  Bicsmicir  Boards,^®  Mebibers  Thereof,  and  Other  District  and  Local 
Officers — a.  Matupe,  Eleetioii,  aM  Appointment — {i)  In  General.  In  a 
majority  mi  t\m  states  statMtes  pTOvide  for  the  creation  of  district  school-boards 
variously  eallai  school-comimttees,  ischool-boards,  or  boards  of  education,  vested 
with  pow&:  to  regulate  the  scliook  in  the  city,  toAvnship,  or  county  of  their 
organizatioii.^*^   These  statutes  generally  contain  provisions  of  some  kind  pre- 


69.  SoM-tli  :Se:b®#l  Dist.  v.  Blakeslee,  13 
Conn.  227- 

70.  State  r.  Mehins,  33  Nebr.  335,  50 
N.  W.  165. 

71.  State  (C.  Edea,  54  Mo.  App.  31- 

72.  Everts  Rose  Grove  Dist.  Tp.,  77 
Iowa  37,  41       W..  78,  14  Am.  St.  Rep.  264. 

73.  Harris  ir,.  Canaaji  School  Dist.  No.  10, 
28  N.  H.  58;  \^iighii  f:.  School  Dist.  No.  31, 
27  Oreg.  57,  39  Pac.  3»93;  Hadlejr  v.  Cham- 
terlain,  11  Vt  618,  koMing  that  an  amend- 
ment of  the  records  of  a  school-district  should 
not  be  made,  on  the  trial  of  a  cause,  for  the 
pw.jpose  of  meeting  a  particular  ruling  of 
tJie  court. 

A  court  of  equity  may  correct  the  record 
<if  A  school  meeting  to  make  it  show  the 
action  really  taken  thereat,  such  correction 
not  being  in  contradiction  of  the  record,  but 
in  harmony  with  and  necessary  to  make  in- 
telligible what  appears  therein.  Locker  v. 
Koiler,  110  Iowa  707,  80  N.  W.  433. 

74.  Stoughton  Third  School  Dist.  r.  Ather- 
ton.  12  :\letc.  (Mass.)  105.  See  also  Hartwell 
r.  Littleton,  13  Pick.  (Mass.)  229. 

75.  Higgins  v.  Reed,  8  Iowa  298,  74  Am. 
Dec.  305. 


76.  Bartlett  v.  Kinsley,  15  Conn.  327. 

77.  Soule  r.  Thelander,  31  ]\Iinn.  227  17 
N.  W.  373. 

78.  South  School  Dist.  f.  Blakeslee,  13 
Conn.  227. 

79.  State  boards  and  officers  see  sunni. 
Ill,  D,  2.  ^ 

80.  See  the  statutes  of  the  several  states. 
And  see  State  v.  Ryland,  7  Ohio  Cir.  Ct.  1. 
3  Ohio  Cir.  Dec.  633;  Com.  r.  Reynolds.  137 
Pa.  St.  389,  20  Atl.  1011;  Com.  V.  Connell. 
10  Pa.  Co.  Ct.  93,  holding  that  the  Penn- 
sylvania act  of  Feb.  12,  1889.  providing  for 
the  election  of  a  full  board  of  school  directors 
by  all  the  electors  of  a  ward  at  the  next 
election  after  the  creation  of  a  new  ward 
abrogates,  upon  the  division  of  a  ward,  the 
borougli  and  township  syslom  of  electing  di- 
rectors existing  in  Philadelphia,  in  original 
undivided  wards,  under  the  acts  of  Feb.  2, 
1854,  and  of  March  21,  18()(),  so  that  eacli 
new  ward  is  entitled  to  a  complement  of 
twelve  directors. 

The  Mercer  school-district,  formed  under 
the  act  of  May   13,   185(5    (Pamphl.  Laws 
.><4),  out  of  the  borougli  of  Mercer  and  the 
parts  of  three  adjoining  townships,  is  in  fact 
[III,  D,  6,  a,  (I)] 
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scribing  the  number  of  naembers  of  the  board/^  calculated  in  most  instances 
according  to  the  size  of  the  population  of  the  territory  within  the  jurisdiction  of 
the  board/^  and  regulating  the  manner  of  their  appointment,^^  and  the  manner  of 
appointment  of  other  district  officers,  such  as  district  collector,^*  and  the  time/^ 


an  independent  school-district  within  the 
meaning  of  the  act  of  May  8,  1855  (Pamphl. 
Laws  509).  and  is  governed  in  its  election 
of  school  directors  by  the  act  of  April  11, 
1862  (Pamphl.  Laws  471).  In  re  Nelson,  34 
Pa.  Super.  Ct.  591. 

A  union  of  the  boards  of  trustees  of  a 
grammar  and  common  school  is  illegal  in 
Canada  under  U.  C.  Consol.  St.  c.  G3,  §  25, 
subs.  7,  and  c.  64,  §  79,  subs.  9.  Trenton 
School  Trustees  %.  Trenton,  26  U.  C.  Q.  B.353. 

81.  See  Smith  People,  154  111.  58,  39 
N.  E.  319,  holding  that  where  a  city  as 
organized  was  divided  into  four  wards,"^  and 
its  charter  provided  that  its  board  of  educa- 
tion should  consist  of  the  mayor  and  one 
member  from  each  ward,  and,  by  amendment 
to  the  charter,  it  was  afterward  provided 
that  the  members  of  the  board  should  hold 
office  for  two  years,  and  that  two  of  them 
should  be  elected  each  year,  the  charter  as 
so  amended  did  not,  by  implication,  limit  the 
number  of  members  to  four  in  case  of  an 
increase  in  the  number  of  wards. 

82.  State  Vreeland,  79  Iowa  466,  44 
N.  W,  709;  State  r.  Simpkins,  77  Iowa  676, 
42  N.  W.  516. 

In  Kansas  outlying  and  adjacent  territory 
attached  to  a  city  of  the  second  class  for 
school  purposes  is  not  entitled  to  elect  mem- 
bers of  the  board  of  education  of  the  city 
to  represent  said  territory,  unless  such  terri- 
tory contains  a  population  equal  to  that  of 
any  one  ward  of  the  city,  or  its  taxable 
property  equals  that  of  any  one  ward  of  the 
city.  Jay  i*.  Emporia  Bd.  of  Education,  46 
Kan.  525,  26  Pac.  1025. 

83.  McTeer  %,  Caldwell,  77  Va.  596,  hold- 
ing that  the  duty  of  appointing  and  removing 
district  school  trustees  was  taken  from  the 
state  board  by  the  act  of  Jan.  11,  1877.  and 
the  power  vested  in  a  school  trustee  electoral 
board. 

Where  the  legislature  in  creating  a  school- 
district  appoints  the  first  trustees,  without 
having  the  power  of  appointment,  the  ap- 
pointment does  not  make  the  act  invalid, 
since,  if  the  legislature  had  not  the  power 
to  appoint  them,  the  district  should  have 
filled  the  offices  under  the  general  law.  Atty.- 
Cen.  ^.  Lowrey,  131  Mich.  639,  92  N.  W.  289. 

Canada. —  Under  its  act  of  incorporation 
[47  Vict.  c.  57  (Ont.)],  the  town  of  Port 
Arthur  has  the  same  rights  and  powers  in 
regard  to  the  organization  and  maintenance 
of  high  schools  as  other  incorporated  towns. 
A  board  of  trustees  of  a  high  school  may  be 
appointed  by  resolution  of  the  municipal  coun- 
cil having  jurisdiction ;  and  a  by-law  is  not 
necessary.  Port  Arthur  High  School  Bd. 
Ft,  William,  25  Ont.  iVpp.  522  Idisapproving 
Dawson  f.  Sault  Ste.  Marie,  18  Ont.  556, 
and  following  Pembroke  Tp.  v.  Canada  Cent. 
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B.  Co.,  3  Ont.  503].  Under  50  Viet.  c.  60 
(Ont.)  §  1,  incorporating  the  town  of  Sault 
Ste.  Marie,  appointment  of  the  high  school 
board  must  be  by  by-law  of  the  town.  Daw- 
son r.  Sault  Ste.  Marie,  supra. 

84.  Hamlin    r.    Dingman,    41    How.  Pr. 

(jSr.  Y.)  132  [reversed  on  other  grounds  in 
5  Lans.  61],  holding  that  an  appointment 
of  a  school-district  collector  under  N.  Y,  Laws 

(1864),  c.  555,  art.  3,  tit.  7,  §  32,  made  by 
parol,  by  the  trustees  of  the  school-district, 
does  not  vest  the  title  of  office  in  the  ap- 
pointee; but  the  appointment  should  be  made 
in  writing  as  required  by  the  statute. 

Preferential  appointment  of  veteran,— A 
school  under  the  control  of  a  school-district 
is  not  a  public  department  of  the  state, 
countv.  citv,  or  village  where  situated,  within 
N.  Y."  Laws  (1884),  c.  312,  as  amended  by 
N.  Y.  Laws  (1896),  c.  821,  providing  for 
preferential  employment  of  veterans  in  every 
public  department  of  the  state,  counties, 
cities,  and  villages.  People  v.  Hayward,  19 
N.  Y.  App.  Div.  46,  46  N.  Y.  Suppl.  1083. 

85.  State  r.  St.  Louis  School  Bd..  131  Mo. 
505,  33  S.  W.  3  (holding  that  Laws  (1887), 
p.  272,  fixing  the  terms  of  members  of 
the  St.  Louis  school-board,  modified  Laws 
( 1833 ) ,  p.  37,  vesting  the  board  with  power 
to  prescribe  the  time  and  manner  of  conduct- 
ing elections,  to  the  extent  of  requiring  elec- 
tions to  be  held  at  some  reasonable  time  near 
the  close  of  the  terms  of  office  which  the 
former  act  defined)  ;  State  v.  Hansen,  20 
Xev.  401,  22  Pac.  753  (holding  that  St. 
(1887)  p.  139,  §  2,  which  provides  that  at 
the  general  election  of  the  several  counties 
in  this  state  in  the  year  1888  there  shall  be 
elected  by  the  qualified  electors  of  each  dis- 
trict one  school  trustee  for  two  years,  and 
one  trustee  for  four  years;  and  that,  in  all 
cases  where  there  are  two  or  more  school - 
districts  in  the  same  election  precinct,  there 
shall  be  held  in  each  of  said  districts  an 
election  for  school  trustees  on  the  second 
Saturday  of  May  of  each  year,  does  not  au- 
thorize separate  May  elections  in  a  precinct 
which  only  comprises  portions  of  several 
school-districts) . 

In  Illinois  under  the  general  revision  of 
1889  of  the  school  law,  election  of  school 
directors  for  a  newly  organized  district  must 
be  on  a  Saturday,  Peterson  v.  People,  129 
111.  App.  55.  This  revision,  repealing  as  it 
did  "  all  general  school  laws  of  the  state,'' 
repealed  the  act  of  March  25,  1887,  which 
provided  that,  in  all  cases  where  the  time  for 
electing  members  of  boards  of  education  was 
fixed  by  virtue  of  any  special  charter,  such 
election  might  be  held  at  the  time  provided 
for  the  election  of  school  directors  under 
the  general  school  law.  Smith  v.  People, 
154  111.  58,  39  N.  E.  319.  Hurd  Rev.  St. 
(1899)   art.  6,  §  2,  c.  122,  relates  to  the 
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and  manner, usually  by  a  majority  of  the  legal  ballots  cast  at  an  elec- 
tion held  for  the  purpose. And  these  statutes  also  usually  contain  provisions  as  to 


election  of  additional  members  to  be  elected 
by  reason  of  the  increased  population,  and 
does  not  require  that  the  election  in  a  newly 
orf^anized  district  shall  only  be  held  on  the 
third  Saturday.  People  v.  Keechler,  194  111. 
235,  62  N.  E.  525. 

Effect  of  act  not  specifying  time  of  election 
—  S.  D.  Acts  (1891),  c.  9,  §  7,  making  it 
the  duty  of  municipal  corporations  to  hold 
an  election,  at  which  a  new  board  of  educa- 
tion shall  be  chosen  without  specifying  a 
time  for  holding  it,  except  that  it  shall  not 
be  on  the  same  day  as  a  municipal  election, 
leaves  the  time  for  holding  it  to  be  deter- 
mined by  the  municipality;  and  the  manner 
of  calling,  holding,  and  conducting  such  elec- 
tion is  the  same  as  in  the  case  of  other  mu- 
nicipal elections,  except  so  far  as  the  act 
provides  otherwise.  In  re  School  Law.  2 
S.  D.  71,  48  N.  W.  812. 

Under  Tex.  Acts  (igoo),  c.  7,  §  10,  provid- 
ing that  any  town  or  village  which  may 
desire  to  incorporate  for  school  purposes  can 
apply  to  the  county  judge  for  the  organiza- 
tion of  an  independent  school-district,  as  pro- 
vided by  general  statutes,  and  for  the  election 
of  a  board  of  trustees,  the  election  of  trus- 
tees for  the  first  time  is  required  to  be  held 
at  the  same  time  that  the  question  of  incor- 
poration of  the  school-district  is  voted  on. 
Hillebrandt  v.  Devine,  31  Tex.  Civ.  App.  402, 
72  S.  W.  266. 

86.  Butler  v.  Pelham,  19  N.  H.  553  (de- 
cided under  the  act  of  Dec.  19,  1848,  making 
the  provisions  of  the  Somerswortli  Act  appli- 
cable to  all  school-districts  adopting  the  act 
at  a  legal  meeting)  ;  Com,  v.  Tavlor,  159  Pa. 
St.  451,  28  Atl.  348  (holding  that  the  Penn- 
sylvania act  of  May  14,  1874,  which  directed 
"  the  election  of  an  equal  number  of  council- 
men  and  school  directors  in  each  of  the  wards 
of  boroughs,"  was  impliedly  repealed  by  the 
act  of  May  10,  1878,  which  constituted  the 
wards  separate  districts  for  the  election  of 
councilmen,  but  expressly  excepted  school  di- 
rectors, and  required  them  to  be  elected  by  a 
"  concurrent "  vote  of  the  Avards,  and  that  so 
much  of  the  act  of  May  10,  1878,  as  requires 
the  election  of  school  directors  by  a  concur- 
rent vote  of  the  wards,  is  impliedly  repealed, 
and  the  act  of  May  14,  1874,  section  4,  is 
reenacted  and  extended,  bv  the  act  of  Feb.  16, 
1883,  which  recites  the  act  of  May  14,  1874, 
section  4,  as  originally  enacted,  reenacts  its 
terms,  and  provides  that  "each  ward  shall 
elect  not  less  than  one  nor  more  than  three 
school  directors"). 

School  trustees  held  properly  elected  under 
Ky.  St.  (1903)  §  4471,  providing  that  the 
trustees  of  graded  common  school  districts 
shall  be  divided  into  three  classes,  to  hold 
oHice  for  one,  two,  and  three  years,  respec 
tively.  "  or  until  their  successors  are  elected 
and  qualified,"  and  on  the  first  Saturday  in 
May  following  the  first  election,  and  each 


year  thereafter,  two  trustees  shall  be  elected 
to  succeed  two  trustees  retiring  from  office. 
See  Lee  'V.  Shepardsville  Graded  Common 
School  Dist.  No.  4,  88  S.  W.  1071,  28  Ky.  L. 
Rep.  55. 

Where  certain  irregularities  take  place  in 
the  conduct  of  an  election  of  school  trustees 

at  one  of  the  several  polling  places  of  a 
township,  which  are  not  shown  to  have 
changed  the  result  in  that  polling  place,  and 
the  result  in  the  township  will  be  the  same 
whether  the  vote  of  that  polling  place  is 
counted  or  rejected,  the  election  v/ill  not  be 
invalidated  thereby.  Simons  v.  People,  119 
111.  617,  9  N.  E.  220. 

Statute  requiring  the  use  of  the  Australian 
ballot  system  see  People  r.  Brown,  189  III. 
619,  60  N.  E.  46. 

Necessity  of  new  election  upon  alteration  in 
section. — An  alteration  of  the  boundaries  of 
a  section  under  13  &  14  Vict.  c.  48,  §  18, 
subs.  4,  does  not  make  it  necessary  to  call 
a  school  section  meeting  and  appoint  new 
trustees.  In  re  Moore  Tp.  School  Trustees 
V.  McRae,  12  U.  C.  Q.  B.  525. 

The  Canadian  Municipal  Amendment  Act  of 
i8g8,  which  abolishes  ward  representation  in 
municipal  councils  of  towns  under  five  thou- 
sand inhabitants,  does  not  affect  the  pro- 
cedure for  election  of  school  trustees  in  which 
the  system  of  election  by  ballot  prevails 
under  the  provisions  of  Ont.  Rev.  St.  c.  292, 
§  58,  and  public  school  trustees  are  to  be 
elected,  as  heretofore  by  wards,  and  not  by  "  a 
general  vote."  The  powers  and  duties  of  a  re- 
turning officer  are  purely  ministerial  and  in  no 
sense  judicial.  Ont.  Rev.  St.  c.  23,  §  128.  subs. 
2,  does  not  restrict  the  returning  officer  to  one 
hour  for  receiving  nomination  papers,  but 
provides  for  at  least  one  hour  being  allowed 
therefor.  In  re  Public  Schools  Act,  35  Can. 
L.  J.  N.  S.  426  {approving  Reg.  v.  JuU,  5 
Ont.  Pr.  41]. 

87.  State  v.  Fagan,  42  Conn.  32  (holding 
that  under  G^en.  St.  (1875)  tit.  11,  c.  5.  §  16. 
providing  that  the  committees  of  school-dis- 
tricts shall  be  elected  by  ballot,  and  a  general 
statute  providing  that  all  questions  in  meet- 
ings of  communities  shall  be  decided  by  a 
majority  vote,  a  majority  of  the  ballots  cast 
for  a  committeeman  in  a  school-district  was 
necessary  to  his  election)  ;  Roeser  r.  (5art- 
land,  75  Mich.  143,  42  N.  W.  687  (holding 
that  the  statutory  ])rovision  concerning  the 
election  of  school-district  officers  by  ballot  is 
mandatory,  but  where  such  officers  have  been 
unanimously  elected  by  rira  voce  vote  at  a 
regular  meeting,  no  other  persons  claim  to 
have  been  elected,  and  they  have  qualified 
and  are  acting,  they  will  not  be  ousted  on 
quo  warranto)  ;  National  L.  Ins.  Co.  r.  Huron 
Bd.  of  Education.  62  Fed.  778,  10  C.  C.  A. 
637  (holding  that  under  Vt.  Comp.  Laws 
(1887),  §  1808,  relating  to  schools  allowing 
adoption  of  its  provisions  at  any  time  by 
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the  place  of  the  election  of  the  members  of  the  board  and  the  notice  to  be  given 
thereof. The  general  election  laws  are  held  to  have  no  application  to  the 
election  of  school  trustees;  but  v/here  there  is  no  provision  in  the  charter  of 
a  city  authorizing  the  election  of  school  directors  on  any  other  day  than  that 
appointed  for  the  election  of  city  and  ward  officers,  the  election  of  the  latter 


organized  cities,  and  also  by  towns  or  villages 
not  organized,  and  making  provision  for  an 
immediate  election  of  school  officers  in  such 
unorganized  territory,  but  not  in  an  organized 
city,  such  officers  may  be  chosen,  in  an  or- 
ganized city  adopting  the  act,  at  a  special 
election  called  pursuant  to  the  city  charter). 

Effect  of  casting  of  unqualified  votes. — 
The  election  of  trustees  for  an  independent 
school-district  pursuant  to  Acts  26th  Leg. 
p.  18,  c.  7,  is  not  rendered  void  by  the  fact 
that  persons  residing  outside  of  the  district, 
but  within  a  territory  supposed  to  have  been 
added  to  the  district  by  a  previous  election, 
which  was  void,  were  permitted  to  participate 
therein,  and  two  of  the  trustees  elected  resided 
in  such  outside  territorv.  Boesch  v.  Bvrom,  37 
Tex,  Civ.  App.  35,  83  "S.  W.  18.  Similarly 
the  fact  that  a  few  taxpayers  and  voters 
were  improperly  included  in  the  boundaries 
of  a  district  in  establishing  the  same  did 
not  affect  the  election,  where  it  appears  that 
they  did  not  vote,  and  that,  if  they  had,  the 
result  would  have  been  the  same.  Williams 
V.  Lovelace,  90  S.  W.  983.  28  Ky.  L.  Rep. 
957. 

Returns  of  election. —  Under  2  Sayles  An- 
not.  Civ.  St.  Tex.  art.  3953a,  providing  that 
the  returns  of  elections  for  school  trustees 
shall  be  made  to  the  county  superintendent, 
such  returns  are  properly  made  to  a  county 
judge  who  is  ex  officio  such  sui3erintendent. 
beaver  v.  State,  27  Tex.  Civ.  App.  453,  66 
S.  W.  256.  Tlie  fact  that  such  officers  are 
not  sworn  does  not  render  the  election  void. 
Deaver  v.  State,  supra. 

In  Canada  persons  rated  only  for  statute 
labor,  and  not  householders,  are  not  "  taxable 
inhabitants  "  within  13  &  14  Vict.  c.  48,  §  22, 
and  cannot  therefore  vote  at  the  election  of 
school  trustees.  Reg.  v,  Christie,  9  U.  C. 
Q.  B.  682. 

Manner  of  counting  votes.— Where,  at  a 
school-board  election,  the  number  of  votes  at 
tlie  disposal  of  a  single  voter  being  regulated 
by  the  number  of  candidates,  a  voter  chooses 
to  mark  his  ballot  paper  with  crosses  in- 
stead of  figures,  each  cross  is  to  be  counted 
as  a  single  vote ;  and  there  is  no  presumption 
that  by  placing  a  single  cross  against  the 
name  of  one  candidate  only  the  voter  intended 
to  bestow  all  his  votes  on,  and  thus  to  ex- 
haust his  whole  voting  power  in  favor  of, 
such  candidate.  Morris  v.  Beves,  (1897) 
1  Q.  B.  449,  61  J.  P.  263,  66  L.  J.  Q.  B.  299, 
76  L.  T.  Rep.  K  S.  120,  45  Wkly.  Rep.  430. 

Personation  of  voters. —  The  Elementary 
Education  Acts  (33  &  34  Vict.  c.  75,  §  90, 
and  36  &  37  Vict.  c.  86,  second  sched. ) ,  which 
imposes  a  penalty  for  the  offense  of  personat- 
ing any  one  entitled  to  vote  at  the  election 
of  a  school-board,  do  not  include  the  offense 
of  personating  at  the  voting  for  a  resolution 
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for  application  for  a  school-board;  and  an 
order  in  council  purporting  to  be  made  under 
the  acts,  and  imposing  a  penalty  upon  any 
one  guilty  of  such  offense  is  invalid.  Reg. 
V.  Sankey,  3  Q.  B.  D.  379,  47  L.  J.  M.  C. 
96. 

88.  Simons  f.  People,  119  lU.  617,  9  N.  E. 
220. 

A  change  of  location  of  the  polling  place 

of  an  election  for  school  trustee,  for  a  short 
distance,  in  plain  sight,  not  alleged  or  shown 
to  have  misled  any  voter  or  changed  the  re- 
sult, will  not  invalidate  the  election  in  that 
district.  Simons  r.  People,  119  111.  617,  9 
N.  E.  220. 

89.  Ackerman  v.  Haenck,  147  111.  514,  35 
N.  E.  381  (holding  that  under  Rev.  St. 
(1891)  c.  122,  art.  "5,  §  8,  which  declares 
that  notices  of  school  elections  in  organized 
districts  shall  be  given  by  the  directors, 
which  notice  shall  specify,  among  other 
things,  "  the  time  of  opening  and  closing  of 
the  polls,"  and  article  6,  section  8,  of  the 
same  statute,  which  declares  that  elections 
of  boards  of  education  shall  be  governed  by 
the  provisions  of  the  act  relating  to  elections 
of  boards  of  directors,  a  board  of  education 
may,  in  their  discretion,  fix  the  time  for 
opening  the  polls  at  one  in  the  afternoon, 
and  of  closing  at  seven  in  the  evening. 
Peterson  v.  People,  129  111.  App.  55  (decided 
under  the  Revised  School  Law  of  1889,  pro- 
viding for  notice  by  the  township  treasurer 
of  an  election  in  a  newly  organized  school- 
district)  ;  Blaisdell  v.  Westmore  School  Dist. 
No.  2,  72  Vt.  63,  47  Atl.  173  (holding  that 
Avhere,  on  an  issue  as  to  whether  the  pruden- 
tial committee  of  a  school-district  was  legally 
elected,  it  appeared  that  the  warning  for 
the  election  was  dated  March  23,  and  called 
the  meeting  for  the  last  Tuesday  of  March, 
which  was  the  30th,  and  the  record  of  tlie 
votes  and  proceedings  of  the  meeting  under 
date  of  March  29,  stated  that  the  voters  met 
agreeably  to  the  warning,  the  election  was 
legal,  since  the  record  showed  that  the  meet- 
ing was  warned  the  requisite  time). 

Effect  of  order  for  election  of  excessive 
number  of  trustees. —  The  fact  that  an  order 
for  an  election  of  trustees  of  a  graded  school- 
district,  under  Acts  (1894),  p.  22,  c.  15,  or- 
dered the  election  of  six  trustees,  when  only 
five  could  be  legally  elected,  did  not  invali- 
date the  election,  the  five  having  the  highest 
votes  being  elected.  Williams  v.  Lovelace, 
90  S.  W.  983,  28  Ky.  L.  Rep.  957. 

90.  Simons  v.  People,  119  111.  617,  9  N.  E. 
220  (holding  that  2  Starr  &  C.  Annot.  St. 
c.  122,  pars.  25-30,  does  not  contemplate 
that  there  shall  be  more  than  one  polling 
place  in  each  school-district;  and  the  fact 
that,  under  the  general  law  on  elections,  two 
polling  districts  and  places  are  established 
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having  been  fixed  by  statute  to  take  place  on  a  certain  day,  the  election  of  school 
directors  must  take  place  on  that  day;  and  a  general  act  of  assembly  relating 
to  the  method  of  electing  school  directors  in  boroughs  will  apply  Avith  full  force 
to  the  elections  in  a  borough  where  no  special  act  sets  forth  another  method. 
Where  a  school-district  at  its  annual  meeting  decides  to  elect  for  the  ensuing  year, 
and  elects  but  one  trustee,  who  accepts  his  appointment,  it  cannot  at  a  subsequent 
adjourned  meeting  rescind  the  vote  and  appoint  two  other  trustees,  the  tmstee- 
ship  having  been  duly  filled  by  an  election  and  no  vacancy  having  occurred  in 
the  manner  prescribed  by  statute; '^^  and  where  a  school-district,  at  an  annual 
meeting,  has  appointed  one  person  to  act  as  prudential  committee,  it  is  not  com- 
petent for  the  district,  during  the  year,  to  supersede  him  by  appointing  another 
person  in  his  place,  or  by  adding  more  to  the  number  of  the  committee;  but 
a  school-district,  after  having  chosen  one  person  as  prudential  committee  at  its 
annual  meeting,  and  adjourned,  may  choose  additional  members  of  such  committee 
at  the  adjourned  meeting.®^ 

(ii)  Eligibility.  The  statutes  providing  for  their  election  or  appoint- 
ment usually  regulate  also  the  ehgibility  of  officers  of  school-districts,  as  by 
providing  that  no  one  shall  be  efigible  who  has  not  paid  a  school  tax     or  a  state 


in  one  school-district  will  not  change  this 
rule,  nor  invalidate  a  school  election  held 
at  one  polling  place  in  the  school-district 
fixed  by  the  school  trustees)  ;  Bernier  v. 
Russell,  89  111.  60. 

The  Missouri  election  act  of  1895  (Laws 
(1895  Sp.  Sess. )  p.  5)  did  not  deprive  the 
St.  Louis  school-board  of  the  power  to  con- 
duct elections  of  members  of  said  board;  and 
it  was  not  excused,  by  reason  of  the  regis- 
tration provisions  of  said  law,  from  holding 
the  November,  1895,  election  to  fill  the  places 
of  those  members  whose  terms,  as  fixed  by 
Laws  (1887),  p.  272,  expired  at  that  time, 
it  appearing  that  the  board  could  obtain  the 
registry  lists  as  they  existed  and  were  in 
etiect  in  August,  1895.  State  r.  St.  Louis 
School  Bd.,  131  Mo.  505,  33  S.  W.  3. 

Okla.  St.  c.  79,  providing  for  the  election 
of  members  of  the  school-board  in  cities  of 
the  first  class,  is  not  in  conflict  with  chapter 
33,  providing  for  elections  generally.  Beatty 
Walker,  1  Okla,  178,  32  Pac.  53,  holding 
that  an  election  of  members  of  the  school- 
board  in  a  city  of  the  first  class,  held  in 
pursuance  of  chapter  15,  providing  for  the 
election  of  city  officers  generally,  is  invalid, 
as  the  election  of  a  school-board  must  be 
held  in  pursuance  of  chapter  79,  providing 
for  such  election,  and  that  the  election  of 
members  of  the  school-board  in  cities  of  the 
first  clas'S  will  be  governed  by  the  provisions 
of  St.  c.  79,  relating  specifically  to  school 
matters,  and  not  by  chapter  15,  relating  to 
the  election  of  city  oflflcers  generally;  the 
insertion  of  "  members  of  the  school  t)oard " 
in  article' 1,  section  8,  of  the  latter  chapter 
(the  clause  providing  for  the  election  of  all 
city  officers)  being  ascribed  to  inadvertence 
on  the  part  of  the  legislature. 

91.  Bouton  V.  Royce,  2  Luz.  Leg.  Reg. 
(Pa.)  241,  so  decided  as  to  the  city  of 
Scranton. 

92.  Gutwald's  Petition,  1  Pa.  Gas.  191,  2 
Atl.  01. 

93.  Richardson's  Appeal,  5  R.  I.  606. 
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Where  two  persons  are  duly  elected  as- 
sessor and  moderator,  and  tender  their  ac- 
ceptances and  bonds  to  the  proper  officer,  but 
are  prevented  from  qualifying  by  a  con- 
spiracy between  him  and  the  officers  whose 
places  they  are  elected  to,  they  become  thereby 
lawful  officers;  and  one  appointed  by  them  as 
school  director  to  fill  a  vacancy,  who  qualifies, 
becomes  director,  and  is  entitled  to  the  papers 
belonging  to  that  office.  Culver  r.  Arm- 
strong, 77  Mich.  194,  43  N.  W.  776. 

94.  Chandler  f.  Bradish,  23  Vt.  416; 
George  x.  West  Fairlee,  etc..  School  Dist. 
No.  8,  20  Vt.  495;  Mason  r.  Brookfield 
School  Dist.  No.  14,  20  Vt.  487. 

95.  Kingsbury  f.  Quincy  Centre  School 
Dist.,  12  Mete.   (Mass.)  9l3. 

96.  See  swpra,  III,  D,  6,  a,  (i). 

97.  State  v.  Macklin,  41  Mo.  App.  335, 
holding  that  Mo.  Laws  (1887),  p.  27.  3.  §  5, 
which  provides  that  no  person  snail  be  eligible 
for  office  as  a  director  "  who  shall  not  have 
paid  a  school  tax  within  said  city  for  two 
consecutive  years  immediately  preceding  his 
election,"  means  a  tax  assessed  on  property 
in  which  the  scliool  director  has  an  interest 
subject  to  taxation  at  the  date  of  assessment 
or  date  of  payment,  paid  at  any  time  within 
two  consecutive  calendar  years  next  preceding 
the  year  of  the  director's  election. 

Payment  insufficient. —  The  payment  of  de- 
linquent taxes  on  land  by  a  stranger  for  the 
purpose  of  qualifying  for  the  office  of  school 
director,  or  the  payment  of  taxes  for  the 
current  year  instead  of  those  for  the  two 
years  immediately  preceding  the  election,  or 
the  payment  of  a  merchant's  license  which 
does  not  appear  to  be  for  the  benefit  of 
schools,  are  not  payments  of  taxes,  within 
the  purview  of  the  ^[issouri  act  of  March 
30.  1887,  section  5.  State  r.  Macklin,  41 
Mo.  App.  335. 

Payment  sufficient. — A  payment  by  a  eo- 
partnersliip  of  a  tax  in  part  for  school 
purposes  against  its  personal  property  by 
one   who   is   a   memlw>r   of   the  copartner- 
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and  county  tax  for  or  within  a  specified  time  prior  to  his  election,  or  who  is  not 
at  the  time  of  his  election  a  resident  of  the  district  or  ward  for  which  he  is  chosen, ®® 
and  a  qualified  voter  therein/  or  who  holds  another  public  office ;  ^  and  some  stat- 
utes prohibit  a  member  of  a  school-board  from  contracting  or  performing  any 
work,  and  from  furnishing  any  materials  used  in  such  work,  which  is  under  the 
supervision,  direction,  or  control  of  such  officer,  and  the  court  will  refuse  the 
remedy  of  quo  warranto  to  invest  such  a  one  with  the  office.^    In  the  absence  of 


ship  at  the  time;  the  payment  of  taxes 
on  land  by  one  having  a  tenancy  by 
the  curtesy  initiate  therein,  out  of  his  own 
means;  and  the  payment  of  delinquent  taxes 
on  land  purchased  by  the  payer,  although 
the  payment  was  made  for  the  express  pur- 
pose of  qualifying  for  the  office,  constitutes 
a  payment  of  taxes  which  will  satisfy  the 
requirements  of  an  act  which  provides  that 
no  person  shall  be  eligible  for  the  office  of 
school-board  director  who  shall  not  have 
paid  a  school  tax  for  two  consecutive  years 
immediately  preceding  his  election.  State  V,. 
Macklin.  41  Mo.  App.  33.).  under  the  Mo. 
act  of  March  30,  1887,  section  .5. 

A  fraudulent  payment  of  taxes  does  not 
render  the  candidate  eligible  to  the  office. 
State  v.  Rebenack,  135  Mo.  340,  36  S.  W.  893. 

98.  State  f.  Fasse,  189  Mo.  532,  88  S.  W.  1. 
See  also  Queen  i'.  Dinnin,  2  Ont.  App.  283. 

Taxes  paid  in  county  other  than  where 
director  is  elected. —  Under  Mo.  Eev.  St. 
(1899)  §§  9759,  9760,  declaring  that  a  school 
director  must  be  a  resident  taxpayer  and  a 
qualified  voter  of  the  district,  and  must  have 
paid  a  state  and  county  tax  within  one  year 
next  preceding  his  election,  it  is  not  required 
that  a  director  be  a  resident  taxpayer  of  the 
district  in  which  he  is  elected;  but  if  he  has 
paid  state  and  county  taxes  in  another 
county,  from  which  he  removed  to  the  county 
in  which  he  is  elected,  within  a  year  pre- 
ceding his  election,  he  is  eligible.  State  f. 
Fasse,  189  Mo.  532,  88  S.  W.  1. 

99.  People  f.  New  York  Bd.  of  Education, 
1  Den.  (N.  Y.)  647;  Reg.  Evans,  31  Ont. 
448. 

1.  State  v..  Fasse,  189  Mo.  532,  88  S.  W. 
1  (under  Rev.  St.  (1899)  §§  9759,  9760); 
State  r-.  McSpaden,  137  Mo.  628,  39  S.  W. 
81,  holding  that  the  qualifications  required 
by  Rev.  St.  (1889)  §  8086,  providing  for 
the  election  of  school  directors  "  who  are 
.  .  .  voters  "  are  mandatory,  and  therefore 
the  election  of  a  woman  as  school  director 
is  void. 

2.  State  f.  Bus,  135  Mo.  325,  36  S.  W.  636, 
33  L.  R.  A.  616  (holding,  however,  that  a 
deputy  sheriff  of  the  city  of  St.  Louis  does 
not  '•'  hold  office  under  the  city,"  within 
Acts  (1845),  p.  182,  §  1.  providing  that  no 
such  office-holder  shall  be  a  member  of  the 
board  of  school  directors  of  said  city  and  that 
the  two  offices  are  not  incompatible)  ;  Doyle 
r.  Bayonne  Bd.  of  Education,  54  N.  J.  L. 
313.  23  Atl.  670  (holding  that  under  the  act 
of  1885  (Suppl.  Rev.  p.  507),  providing  that 
no  member  of  any  board  of  aldermen,  town- 
ship committee,  or  other  municipal  board  or 
l)ody,  shall,  during  the  term  for  which  he 
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shall  have  been  elected  such  member,  be 
eligible  for  election  or  appointment  to  any 
office  to  be  filled  by  such  board,  the  words 
"  other  municipal  boards  "  included  all  bodies 
or  boards  having  municipal  governmental 
functions,  whether  legislative  or  administra- 
tive, and  so  included  the  board  of  education 
of  Bayonne). 

Under  the  Pennsylvania  act  of  Feb.  17, 
1859,  providing  that  in  Schuylkill  county  no 
person  shall  hold  more  than  one  school-dis- 
trict office  at  one  time,  no  person  can  hold 
at  the  same  time  the  office  of  school  treas- 
urer and  school  director  in  such  county. 
Com.  V.  Haeseler,  161  Pa.  St.  92,  28  Atl.  1014. 
And  a  school  director  cannot  hold  the  office 
of  district  treasurer  or  collector  of  the  school 
taxes.    Ex  p.  Meehan,  1  Leg.  Chron.  307. 

Acceptance  of  one  office  as  resignation  of 
another.— Under  Ohio  Rev.  St.  §  4047,  pro- 
viding that  the  treasurer  of  a  school-board 
shall  not  pay  out  any  money  except  on  an 
order  signed  by  the  president,  the  treasurer 
of  a  school-board,  by  accepting  the  office  of 
president,  will  be  deemed  to  have  resigned 
the  office  of  treasurer,  and  will  be  ousted 
therefrom,  since  one  person  cannot  hold  both 
offices.  State  v.  Heddleston,  8  Ohio  Dec.  (Re- 
print) 77,  5  Cine.  L.  Bui.  502. 

The  office  of  school  trustee  is  a  "  lucrative 
office,"  within  the  meaning  of  a  constitutional 
prohibition  declaring  that  no  person  shall 
hold  more  than  one  lucrative  office  at  the 
same  time.  Chambers  v.  State,  127  Ind.  365, 
26  K  E.  893,  11  L.  R.  A.  613,  decided  under 
Const,  art.  2,  §  9,  and  so  holding  upon  an 
information  to  oust  a  person  from  the  office 
of  school  trustee  on  the  ground  that  he  had 
accepted  the  office  of  trustee  of  the  institute 
for  the  education  of  the  deaf  and  dumb. 

The  term  "  member  of  council,"  as  used  in 
Ohio  Rev.  St.  §  1717,  which  forbids  members 
of  the  council  from  holding  other  offices,  can- 
not be  construed  to  mean  "  trustees  of  ham- 
let"; and  such  trustees  are  not  precluded 
from  acting  as  members  of  the  board  of  edu- 
cation.   State  t\  Wagar,  19  Ohio  Cir.  Ct.  149, 

10  Ohio  Cir.  Dec.  160.  Nor  does  this  section 
prohibit  a  member  of  the  city  council  from 
acting  as  a  member  of  a  school-board  in  a 
special  district  of  Avhich  such  city  forms  a 
part.    State  v.  Kinney,  20  Ohio  Cir.  Ct.  325, 

11  Ohio  Cir.  Dec.  261. 

But  the  same  person  may  be  appointed 
district  clerk  and  collector  of  the  district  at 
the  same  time,  there  being  nothing  incompat- 
ible in  the  two  offices.  Howland  v.  Luce,  16 
Johns.  (N.  Y.)  135. 

3.  Weston  v.  Lane,  40  Kan.  479,  20  Pac. 
260,  10  Am.  St.  Rep.  224,  where  the  applicant 
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statutoiy  or  constitutional  prohibition,  there  is  nothing  to  prevent  a  woman  other- 
wise eligible  from  being  a  member  of  a  school-committee.^ 

(ill)  Qualification.  The  statutes  generally  prescribe  also  the  manner  in 
which  such  officers  shall  qualifV;^  as  by  taking  and  subscribing  an  oath  of  office  ® 
before  the  proper  officer  ^  and  filing  it  with  the  clerk,*  giving  a  bond,^  or  fifing 
Avith  the  proper  officer  a  written  acceptance  of  the  office  within  a  specified  time/*^ 


contracted  with  tlie  school-district  in  which 
}ie  resided  to  erect  a  school-house  and  when 
the  contract  was  only  partially  performed  was 
elected  a  member  of  the  district  board  and 
upon  bringing  quo  warranto  the  court  re- 
fused xo  aid  him,  under  the  provision  of 
Comp.  Laws  (1885).  c.  31.  §  334.  See  also 
mi'ra.  111,  E,  4,  c. 

4.  Opinion  of  Justices,  115  Mass.  602. 

In  Missouri  only  qualified  voters  being 
eligibh  a«  school  directors  under  Rev.  St. 
(1889)  §  8086,  women  are  held  ineligible. 
State  r.  McSpaden,  137  Mo.  628,  39  S.  W. 
81. 

5.  See  the  statutes  of  the  several  states. 
And  see  cases  cited  infra,  this  and  the  fol- 
lowing notes. 

School  directors  of  Philadelphia  have  no 
authority  to  pass  on  qualifications  of  a  fellow 
school  director  to  the  office  for  which  he  was 
regularly  elected.  Com.  r.  Mann,  5  Pa.  Dist. 
439. 

6.  School  Dist.  No.  42  v.  Bennett,  52  Ark. 
511,  13  S.  W.  132,  holding  that  the  pro- 
vision of  Mansfield  Dig.  §  6206,  as  amended 
by  the  act  of  April  4,  1887,  requiring  school 
directors,  in  order  to  quaUfy,  to  subscribe 
the  oath  of  office,  and  file  it  with  the  clerk, 
is  mandatory,  and  that  a  verbal  oath  is  not 
sufficient. 

Indorsement  on  certificate  of  appointment. 

—  It  is  immaterial  that  the  official  oath  of 
a  school  trustee  is  attached  to,  instead  of 
being  indorsed  on,  the  certificate  of  appoint- 
ment, or  that  it  is  indorsed  on  the  face  in- 
stead of  the  back  of  the  certificate  of  elec- 
tion. State  V.  Horton,  19  Nev.  199,  8  Pac. 
171. 

The  office  of  school  trustees  is  vacated  by 
their  failure  to  take  and  subscribe  the  oath  of 

office  within  the  time  prescribed  by  law,  and 
thereupon  the  state  board  of  education  may 
appoint  new  trustees  to  succeed  them  upon 
tlie  city  council's  failure  to  do  so  within  the 
prescribed  time.  Owens  v.  O'Brien,  78  Va. 
116;  Childrey  v.  Pvady,  77  Va.  518. 

Oath  of  clerk  of  school-district. — A  clerk 
of  a  school-disti'ict,  who  is  once  duly  sworn 
into  office,  and  is  afterward  chosen  clerk,  but 
is  not  again  sworn,  is  qualified  to  act  as 
clerk,  by  virtue  of  Mass.  Rev.  St.  c.  23,  §  27, 
which  provides  that  he  "  shall  hold  his  office 
until  another  shall  be  chosen  and  sworn  in 
his  stead."  Stoughton  Third  School  Dist.  v. 
Athevton,  12  Mete.  (Mass.)  105.  And  where 
the  clerk  of  a  school-district  removes  into 
;(u  adjoining  district,  but  within  the  same 
town,  and  another  is  chosen  in  his  stead,  but 
not  sworn,  the  first  continues  competent  to 
act  as  clerk.  Williams  r.  Luiicnbnrg  School 
Dist.  No.  1,  21  Pick.  (Mass.)  75,  32  Am. 
Dec.  243.     The  oath  of  otfice  taken  by  the 


clerk  of  a  school-district  will  be  presumed, 
when  found  extended  on  the  records  of  the 
district,  to  have  been  placed  there  by  the 
proper  officer,  in  the  absence  of  other  proof. 
Tozier  v.  Vienna  School  Dist.  No.  2,  39  Me. 
556. 

Tax  collectors  of  school-districts  are  not 

regarded  in  Vermont  as  officers  "  in  au- 
thority under  this  state,"  within  the  mean- 
ing of  the  constitution,  which  requires  all 
such  officers  to  be  sworn,  and,  in  the  ab- 
sence of  any  statutory  regulation,  it  is  not 
necessary  that  school-district  officers  be 
sworn.  Brock  v.  Bruce,  58  Vt.  261,  2  Atl. 
598.  But  in  a  prior  case  it  was  held  that  a 
district  collector  who  had  never  taken  the 
official  oath  prescribed  by  Vt.  Const,  pt.  2, 
§  29,  could  not  maintain  an  action  against 
a  constable  for  money  not  paid  over.  Hous- 
ton V.  Russell,  52  Vt.  110. 

A  moderator  of  a  school-district  is  not  re- 
quired to  take  an  oath  of  office  in  Nebraska. 
Frans  v.  Young,  30  Nebr.  360,  46  N.  W.  528, 
27  Am.  St.  Rep.  412. 

7.  State  f.  Horton,  19  Nev.  199,  8  Pac. 
171,  holding  that  a  judge  of  an  election  can- 
not administer  the  oath  of  office  to  a  school 
director,  as  St.  (1885)  p.  113,  §  9,  only 
authorizes  him  to  administer  the  oath  to  a 
voter  when  challenged. 

8.  School  Dist.  No.  42  v.  Bennett,  52  Ark. 
511,  13  S.  W.  134. 

Effect  of  failure  to  file  duplicate  oath. — 
Under  Sandels  &  H.  Dig.  §  7036,  requiring 
a  duplicate  of  the  oath  of  office  signed  by  a 
school  director  to  be  filed  in  the  county 
clerk's  office,  the  fact  that  no  duplicate  oath 
is  there  on  file  is  insufficient  to  deprive  tlie 
school  director  of  his  right  to  the  office, 
where  the  oath  was  duly  signed  and  mailed, 
and  there  is  no  evidence,  other  than  its  ab- 
sence from  the  files,  that  it  was  not  received. 
Click  V.  Sample,  73  Ark.  194,  83  S.  W.  932. 

9.  Marshal  v.  Hamilton,  41  Miss.  229,  hold- 
ing that  the  bond  given  by  school  trustees 
is  good,  although  not  approved  formally  by 
the  board  of  police  according  to  the  direction 
of  the  statute. 

10.  State  v.  Weatherby,  17  Nebr.  553,  23 
N.  W.  512,  liolding  that  where,  under  Comp. 
St.  c.  79,  §  3,  subd.  3,  which  required 
scliool  trustees,  within  ten  days  after  tlieir 
election,  to  file  with  the  director  a  written 
acceptance  of  the  olfice,  the  old  trustees  held 
over  beyond  that  time,  and  the  new  trustees, 
through  a  mistaken  idea  of  the  law,  filed 
their  acceptance  with  a  director  newly 
selected  by  thomselves.  instead  of  with  the 
old  one,  who  still  continued  in  office,  they 
did  not  thus  forfeit  the  offices,  but  that  their 
present  custodian  would  be  directed  to  de- 
liver them  to  the  proper  one. 
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A  failure  to  qualify  before  the  proper  officer  within  the  time  specified  vacates  the 
office,"  and  the  prior  incumbent  holds  over;  and  it  has  been  held  that  where 
there  is  no  record  in  the  county  superintendent's  office  of  the  quahfication  of  one 
who  is  acting  as  trustee  under  an  appointment  to  fill  a  vacancy,  he  is  merely  a 
de  facto  officer,  and  the  county  superintendent  has  the  power  to  declare  the  office 
vacant  and  to  appoint  another  in  his  stead;  but  where  a  school  trustee  has  in 
fact  taken  the  oath  of  office,  the  failure  to  indorse  such  oath  on  the  certificate  of 
his  election,  as  required  by  statute,  does  not  affect  his  qualification,  such  require- 
ment being  merely  directory;  and  it  has  been  held  in  the  case  of  the  clerk  of  a 
school-district  that,  although  he  does  not  take  the  oath  of  office  within  the  pre- 
scribed time  after  his  appointment,  it  is  sufficient  if  he  quahfies  before  any  official 
act  is  done  by  him.^^ 

(iv)  Evidence  of  Election  or  Appointment ;  Presumptions.  Per- 
sons acting  publicly  as  officers  of  a  school-district  are  presumed  to  be  rightfully 
in  office.-'^  Thus  a  person  acting  as  prudential  committee  in  a  school-district  will 
be  presumed  to  have  been  completely  authorized,  until  the  contrary  is  proved;  ^' 
and  general  reputation  that  trustees  and  collectors  of  school-districts  are  such 
officers,  with  proof  of  their  acting  as  such,  is  prima  facie  evidence  of  their 
election,  especially  where  there  is  evidence  of  their  acting  under  color  of  an 
election;  and  certificates  or  returns  of  election  presented  to  school  directors  at 
their  first  meeting  for  the  purposes  of  organization,  showing  who  the  directors- 
elect  are,  are  prima  facie  evidence  entitling  the  holders  to  seats  in  the  board. 
The  failure  of  the  board  of  county  commissioners  to  canvass  the  votes,  and  issue 
a  certificate  of  election  to  a  school  trustee,  as  provided  by  statute,  is  fatal  to  his 
right  to  hold  the  office ;  but  it  is  held  that,  although  a  statute  providing  for  the 
election  of  school  directors  contemplates  that  a  record  of  the  meeting  shall  be 
made,  in  the  absence  of  a  provision  in  the  statute  that  the  record  shall  be  the 


*  A  person  elected  to  the  office  of  clerk  of  a 
common  school-district  is  required,  under  Ky. 
Gen.  St.  (1894)  §  3680,  to  file  written  ac- 
ceptance of  the  office  within  ten  dcxys  after 
his  election  and  notice  thereof,  but  he  need 
not  take  and  file  his  oath  of  office  within 
said  ten-day  period.  Mattiugly  i:.  Van- 
cleave,  61  S.  W.  257,  22  Ky.  L.  Rep.  1761. 
It  IS  sufficient  if  he  takes  and  files  such  oath 
within  a  reasonable  time  after  his  election, 
where  no  action  has  been  taken  looking 
toward  filling  the  office  by  the  appointment 
or  election  of  another  person.  State  v. 
Stratte,  83  Minn.  194,  86  N.  W.  20. 

Effect  of  failure  of  moderator  to  file  ac- 
ceptance.— When  a  person  elected  to  the  office 
of  moderator  of  a  school-district  fails  to  file 
with  the  director  of  the  district  his  written 
acceptance  of  the  office,  as  provided  by  Nebr. 
Comp.  Laws,  c.  79,  subd.  3,  §  3,  but,  im- 
mediately after  his  election,  enters  upon  the 
discharge  of  all  the  official  duties  required 
by  law  of  such  officer,  without  objection  from 
any  one,  he  does  not  forfeit  his  title  to  the 
office  bv  such  failure.  Frans  v.  Young,  30 
Nebr.  360,  46  N.  W.  528,  27  Am.  St.  Rep. 
412. 

11.  Minnick  v.  State,  154  Ind.  379,  56 
N.  E.  851;  Carpenter  v.  Titus,  33  Kan.  7,  5 
Pac.  412  (holding  that  under  Comp.  Laws 
(1879),  c.  92,  art.  4,  §  3,  providing  that 
any  person  elected  school-district  treas- 
urer "  who  shall  refuse  or  neglect,  without 
sufficient  cause,  to  qualify  within  twenty 
days  after  his  election  .  .  .  shall  thereby 
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forfeit  his  right  to  the  office,"  a  person  so 
elected  may  qualify  after  twenty  days  on 
showing  sufiicient  cause)  ;  Smith  r.  Ritchie, 
98  S.  W.  330,  30  Ky.  L.  Rep.  339;  State  r. 
Jaquis,  11  Ohio  Cir.  Dec.  91,  where,  how- 
ever, the  qualification  was  held  to  be  timely. 
Compare  cases  cited  supra,  note  10. 

A  collector  failing  to  give  a  bond  for  nine 
months  may  be  superseded.  Chiles  r.  Todd, 
4  B.  Mon.  (Ky.)  126. 

But  delay  in  giving  a  bond  does  not  amount 
to  a  refusal  to  accept  office. —  State  t.  Cave, 
26  Ohio  Cir.  Ct.  301. 

12.  State  V.  Cahill,  131  Iowa  155,  105 
N.  W.  691;  Stoughton  Third  School  Dist.  v. 
Atherton,  12  Mete.  (Mass.)  105,  so  holding 
as  to  the  clerk  of  a  school-district. 

13.  Meadors  v.  Patrick,  56  S.  W.  652,  22 
Ky.  L.  Rep.  95. 

14.  State  f.  Van  Patten,  26  Nev.  273,  66 
Pac.  822,  under  Comp.  Laws,  §  1804. 

15.  Rowland  v.  Luce,  16  Johns.  (N".  Y.) 
135. 

16.  Burgess  v.  Pue,  2  Gill  (Md.)  254. 

17.  State  f.  Williams,  27  Vt.  755. 

18.  Ring  V.  Grout,  7  Wend.  (N.  Y.)  341, 
holding  also  that  evidence  that  a  majority 
of  the  inhabitants  of  a  school-district  say 
that  certain  persons  claiming  to  be  trustees 
of  the  school-district  are  not  trustees  is  in- 
admissible. 

19.  Bouton  r.  Royce,  2  Luz.  Leg.  Reg. 
(Pa.)  241. 

20.  State  v.  Meder,  22  Nev.  264,  38  Pac. 
668,  decided  under  Gen.  St.  §  1304. 
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sole  and  conclusive  evidence  of  the  election,  if  the  record  is  not  kept,  or  if  it  fails 
to  contain  evidence  of  the  election,  parol  evidence  is  admissible  to  prove  the 
election  and  its  result  .^^ 

(v)  Contesting  Election  and  Trial  of  Title  to  Office.  The 
authority  of  officers  of  school-districts  cannot  be  inquired  into  collaterally,-  and 
unless  a  statute  otherwise  provides,^^  the  proper  method  of  contesting  the  elec- 
tion and  of  tiying  the  title  to  the  office  is  by  quo  warranto,^*  and  an  injunction 


21.  State  V.  Caliill,  131  Iowa  155,  105 
N.  W.  091. 

22.  Hancock  v.  Santa  Barbara  Bd.  of  Edu- 
cation, 140  Cal.  554,  74  Pac.  44. 

23.  Under  N.  J.  Acts  (igoiz),  p.  72,  §  10, 

tlie  state  superintendent  of  schools  has  power 
to  decide  all  controversies  under  the  school 
laws  as  to  the  election  of  members  of  the 
board  of  education  of  certain  municipalities, 
subject  to  appeal  to  the  state  board  of  educa- 
tion. Du  Four  V.  State  Superintendent  Pub- 
lic Instruction,  72  N.  J.  L.  371,  61  Atl. 
258. 

In  Kentucky  when  the  statute  regulating 
elections  of  trustees  of  school-districts  has 
been  literally  complied  with,  and  the  candi- 
date receiving  a  majority  of  the  votes  as 
east  and  recorded  lias  received  a  certificate 
of  election  in  due  form  and  qualified  and 
entered  on  his  duties,  the  county  superin- 
tendent cannot  determine  his  right  to  the 
office  as  against  the  opposition  candidate, 
this  being  exclusively  within  the  jurisdiction 
of  the  county  board  of  contest.  Hopkins  v. 
Swift,  100  Ky.  14,  37  S.  W.  155,  18  Ky.  L. 
Rep.  526.  A  county  school  superintendent 
has  no  power  on  his  own  motion  to  declare 
an  election  of  trustees  to  be  void.  Shel- 
bourne  d.  Blatterman,  49  S.  W.  952,  20  Ky. 
L.  Rep.  1730. 

In  England  by  the  Elementary  Education 
Act  of  1870,  §  33,  questions  as  to  the  right 
of  any  person  to  act  as  a  member  of  a 
school-board  may  be  inquired  into  by  the 
education  department;  and  a  petition  against 
his  election  cannot  be  sustained  under  the 
'Corrupt  Practices  (Municipal)  Act  of  1872. 
In  re  West  Bromwich  School  Bd..  5  C.  P.  D. 
191,  44  J.  P.  426,  49  L.  J.  C.  P.  641,  28 
Wkly.  Rep.  766. 

24.  Connecticut. —  Hinckley  v.  Breen,  55 
Conn.  119,  9  Atl.  31,  holding  that  where  the 
school-district  is  not  a  party  the  title  to  the 
office  can  be  had  only  by  quo  warranto. 

Illinois.— Gdi\e  v.  Knopf,  193  111.  245,  62 
K  E.  220. 

Ohio. —  State  v.  Goodale,  6  Ohio  Dec.  (Re- 
print) 854.  8  Am.  L.  Rec.  432. 

Pennsylvania. —  Com.  v.  Parsons,  217  Pa. 
St.  435,  06  Atl.  657  (holding  that  where 
there  was  no  ward  in  a  city  which  a  person 
ciainiing  to  be  a  school  controller  could 
represent,  and  there  was  no  election  district 
in  which  votes  could  be  cast  for  him  for  the 
office,  a  judgment  of  ouster  against  him  was 
propei  h  rendered)  ;  Gilroy's  Appeal,  100  Pa. 
St.  5:  Ilagner  v.  Heyberger,  7  Watts  &  S. 
104,  42  Am.  Dec.  220. 

Wisconsin.^  State  r.  Vanhuse,  120  Wis, 
15,  07  N.  W.  503. 

Canada. —  Chaplin    r.    Woodstock  Public 


School  Bd.,  16  Ont.  728;  Reg.  V.  Standish,  6 
Ont.  408. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  134. 

For  matters  relating  to  quo  warranto  gen- 
erally see  Quo  Warranto,  32  Cyc.  1410. 

The  granting  of  an  order  for  a  quo  war- 
ranto is  in  the  discretion  of  the  court,  and 
where  the  term  of  defendant's  office  will  ex- 
pire before  the  issue  can  be  tried,  the  motion 
will  be  dismissed  without  costs.  Reg.  v. 
Evans,  31  Ont.  448. 

The  relator  must  depend  on  the  strength  of 
his  own  title  in  such  a  proceeding.  State  v. 
Goodale,  6  Ohio  Dec.  (Reprint)  854,  8  Am. 
L.  Rec.  432. 

In  Pennsylvania  the  continuing  members 
of  a  school-board  are  not  the  judges  of  the 
legality  of  the  election  of  new  directors,  as 
the  statute  of  May  8,  1854  (Purdon  Dig.  p. 
239,  pi.  21),  requires  the  court  of  quarter 
sessions  to  examine  into  the  election  when- 
ever contested  by  not  less  than  ten  citizens. 
Bouton  V.  Royce,  10  Phila.  559  [affirmed  in 
1  Walk.  215].  But  the  court  of  quarter 
sessions  has  jurisdiction  to  inquire  into  the 
legality  of  the  election  of  school  directors 
only  at  the  instance  of  contestants,  but  not 
at  the  instance  of  supporters;  of  those  who 
deny,  but  not  of  those  who  affirm,  the  elec- 
tion.    Collins'  Case,  2  Grant  214. 

Recovery  of  office  papers. — A  school  di- 
rector's remedy  to  recover  papers  belonging 
to  the  office  from  one  who  is  appointed  di- 
rector by  the  old  assessor  and  moderator, 
who  claim  to  hold  over  by  reason  of  their 
successors'  not  qualifying,  is  under  Howell 
Annot.  St.  Mich.  c.  295,  entitled  *'  Proceed- 
ings to  compel  the  delivery  of  books  and 
papers  by  public  officers  to  their  successors,*' 
which  provides  by  section  8547,  that  the  suc- 
cessor can  take  the  proceedings  as  well 
against  any  person  having  possession  of  such 
books  and  papers  as  against  his  predecessor. 
Culver  r.  Armstrong,  77  Mich.  104,  43  N.  W. 
776. 

But  the  school-district  itself  may  file  a  bill 

to  prevent  rival  parties,  each  claiming  to 
represent  it,  from  making  contracts  in  its 
name.  Hineklev  r.  Breen,  55  Conn.  110,  9 
Atl.  31. 

The  position  of  city  superintendent  of  pub- 
lic schools  is  an  office,  and  the  lawful  in- 
cumbent thereof  may  sue  to  recover  cither 
the  office  itself  ©r  its  emoluments,  in  ease  he 
is  nnlawfullv  deprived  of  the  same.  Kim- 
brough  r.  Barnett.  93  Tex.  301,  55  S.  W.  120, 
holding  that  whore  there  is  a  contest  over 
the  office  of  superintendent  of  public  schools 
of  a  city  between  two  claimants,  appointed 
by  dilVerent  boards  of  school  trustees,  each 
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will  not-  be  granted  to  restrain  an  individual  from  discharging  the  duties  of  a  school 
director  claiming  to  hold  that  office. Thus  the  validity  of  the  appointment  of 
school  directors  duly  appointed  and  confirmed;  and  acting  as  ofhcere  de  facto, 
cannot  be  collaterally  questioned  in  a  suit  for  an  injunction  to  restrain  the  collec- 
tion of  taxes  levied  by  such  directors;  nor  where  school  trustees  are  declared 
elected,  and  they  assume  to  act  as  such,  can  the  regularity  of  their  election  be 
questioned  in  a  collateral  proceeding  to  restrain  the  levy  of  a  tax  voted  by  the 
district  at  an  election,  the  call  for  which  was  participated  in  by  such  trustees; 
nor  can  the  question  as  to  who  is  a  legal  school  director  be  determined  in  an  action 
to  restrain  one  who  assumes  to  act  as  such  from  interfering  with  the  school; 
and  in  an  action  of  forcible  detainer  defendant  cannot  question  the  manner  and 
legality  of  the  election  of  the  school  chrectors  who  are  plaintiffs;  and,  similarly, 
where  the  trustees  of  a  school-district  are  empowered  by  statute  to  call  a  special 
meeting  of  the  district  to  fill  any  vacancy  in  their  number,  and  they  call  such 
a  meeting  and  elect  certain  trustees,  the  authority  of  such  trustees  to  act  can- 
not be  inquired  into  in  an  action  against  them  for  acts  done  by  them  as  tmstees.^ 
but  the  officers  de  facto  of  a  school-district  who,  as  a  majority  of  the  school-board, 
have  employed  a  teacher,  may  restrain  persons  claiming  to  be  the  officers  de  jure 
from  interfering  with  the  management  of  the  school  pending  quo  warranto  pro- 
ceedings to  try  title  to  the  offices  of  clerk  and  treasurer.^^ 

b.  De  Facto  Officers.  As  to  who  are  de  facto  officers  is  determined  by  the 
rules  relating  to  public  offices  generally.^^  As  a  general  rule  the  acts  of  de  facto 
.officers  of  school-districts  are  valid  as  regards  third  persons  and  the  public 


acting  under  alleged  authority  of  law,  it  is 
not  necessary  that  a  claimant  present  his 
claim  to  the  state  superintendent  of  public 
instruction  before  bringing  suit  for  the  office. 

A  quo  warranto  will  not  lie  for  the  office 
of  clerk  to  a  school-board,  where  he  holds 
his  office  during  the  pleasure  of  the  board. 
Bradley  17.  Sylvester,  25  L.  T.  Rep.  N.  S.  459. 

25.  Gilroy's  Appeal,  100  Pa.  St.  5 ;  Hagner 
V.  Heyberger,  7  Watts  &  S.  (Pa.)  104,  42 
Am.  Dec.  220. 

26.  Schmohl  v.  Williams,  215  111.  63,  74 
K  E.  75. 

The  validity  of  the  appointment  of  the  col- 
lector of  a  school  tax  will  not  be  inquired 
into  by  the  court,  he  having  given  bond,  with 
sureties,  approved  as  required  by  law. 
Locust  Mountain  Coal,  etc.,  Co.  v.  Curran, 
10  Phila.  (Pa.)  543. 

27.  Boesch  v.  Bvrom,  37  Tex.  Civ  App.  35, 
83  S.  W.  18 

28.  Soldier  Dist.  Tp.  v.  Barrett,  47  Iowa 
110. 

29.  McDaniel  v.  Stephenson  Countj-  Dist. 
No.  Sixteen  School  Directors,  125  111  App. 
332. 

30.  Colton  V.  Beardsley,  38  Barb.  (N-  Y.)  29. 

31.  Brady  v.  Sweetland,  13  Kan.  41. 

32.  McCoy  v.  Curtice,  9  Wend.  (N.  Y  ) 
17,  24  Am.  Dec.  113,  holding  that  evidence 
that  certain  individuals  are  generally  re- 
puted to  be,  and  have  acted  as,  trustees  and 
collectors  of  a  common  school  district,  is 
prima  facie  sufficient  to  establish  their  offi- 
cial character - 

Where,  pursuant  to  an  opinion  of  the  state 
superintendent  of  public  instruction,  one  of 
two  contestants  for  the  office  of  school  di- 
rector assumes  the  duties  of  the  office  and 
acts  as  such  officer,  he  is,  while  so  acting,  a 
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de  facto  officer  of  that  district.  Bishop  v. 
Fuller,  78  Nebr.  259,  110  N.  W.  715. 

33.  See  Officers,  29  Cvc.  1389. 

34.  Rhodes  v.  McDonald,  24  Miss.  418 
(holding'  that  when  a  trustee  of  school  lands 
is  such  only  by  color  of  title,  his  acts,  like 
those  of  any  officer,  are  valid  as  regards  the 
interest  of  third  persons  and  the  public, 
particularly,  where  he  is  fully  in  office,  except 
as  to  giving  bond  and  taking  the  oath)  ; 
Scott  V.  Great  Clifton,  etc.,  School  Bd.,  14 
Q.  B.  D.  500,  Cab.  &  E.  435,  52  L.  T.  Rep. 
N.  S.  105,  33  Wkly.  Rep.  368;  Gill  V.  Jack- 
son, 14  U.  C.  Q.  B.  119. 

But  where  there  are  two  boards  of  school 
trustees,  each  claiming  that  the  other  is  un- 
lawful, and  each  proceeding  as  if  the  other 
did  not  exist,  the  board  whose  members  have 
no  legal  right  to  the  offices  cannot  become  a 
de  facto  board,  so  as  to  validate  its  acts 
(State  V.  Blossom,  19  Nev.  312,  10  Pac.  430), 
and  contracts  entered  into  with  a  number  of 
persons  acting  as  a  board  of  school  directors 
are  not  binding  upon  the  school-district, 
where  there  is  in  existence  at  the  same  time 
another  acting  board  of  school  directors,  who 
are  so  de  jure,  and  who  have  notified  the 
persons  contracting  with  the  first-named 
board  not  to  carry  out  their  contracts 
(Genesee  Tp.  Independent  School  Dist.  c. 
McDonald,  98  Pa.  St.  444).  However,  the 
status  of  a  de  facto  board  of  education,  com- 
posed of  persons  actually  elected  as  school 
trustees,  is  not  affected  by  the  appointment 
of  other  trustees,  on  the  supposition  that  the 
election  was  illegal.  Kimball  v.  Hendee,  57 
N.  J.  L.  307,  30  Atl.  894. 

A  school  trustee  cannot  contest  the  validity 
of  a  contract  made  by  his  predecessor  on  the 
ground  that  his  predecessor,  being  an  alien, 
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Thus  a  board  of  directors  of  a  school-district  having  been  elected,  and  they  and 
their  successors  having  acted  in  that  capacity  for  a  number  of  years,  none  but 
the  state  can  question  their  right  to  act  on  account  of  irregularities  in  the  organi- 
zation of  the  district;  and  where  a  person  appointed  school  director  is  allowed 
to  act  in  that  capacity  for  two  years  without  objection  from  the  district,  the  dis- 
trict is  bound  by  his  acts  as  those  of  a  de  facto  officer,  regardless  of  the  legality  of 
his  appointment.^®  A  teacher  employed  by  a  de  facto  school  trustee  ^'  or  de  facto 
school  agent  may  recover  for  his  services,  and  bonds  issued  by  a  de  facto  board 
of  education,  within  the  powers  granted  to  a  board  legally  organized,  are  binding 
in  the  •  hands  of  bona  fide  purchasers ;  '•^'^  and  when  a  warrant  is  draw^n  by  those 
who  are  de  facto  directors  of  the  public  school  of  a  particular  district  the 
treasurer  upon  whom  it  is  drawn  cannot  set  up  as  a  defense  that  the  directors 
were  not  elected  and  had  not  quahfied  as  directors/'^    The  board  of  education 


was  disqualified  from  holding  the  office. 
Morrison  v.  Sayre,  40  Hun  (N.  Y.)  465. 

Duty  of  courts  to  aid. — Where  a  school- 
board  who  are  in  possession  of  their  office 
under  an  appointment  by  the  circuit  court 
judges,  under  the  Maryland  act  of  1872,  re- 
fuse to  surrender  to  a  new  board  appointed 
by  the  governor,  as  provided  for  by  the  act 
of  1892,  chapter  341,  it  is  the  duty  of  the 
court  to  aid  the  public  board  in  obtaining 
money  set  apart  for  the  public  schools,  as 
long  as  it  is  in  actual  possession  of  the  office, 
so  that  there  shall  be  no  stoppage  of  the 
public  business.  Washington  County  New 
School  Com'rs'  v.  Washington  County  Old 
School  Com'rs,  77  Md.  283,  26  Atl.  115. 

Liability  of  de  facto  clerk. — A  clerk  de 
facto  of  a  school-district  is  not  liable  for 
certifying  to  the  assessor  that  at  a  legal  and 
duly  organized  meeting  it  was  voted  to  raise 
a  certain  sum  of  money,  on  the  ground  of 
illegality  in  the  meeting  at  which  he  w^as 
elected  clerk,  or  of  informalities  and  irregu- 
larities in  calling  and  conducting  tlie  second 
meeting.  Allen  v.  Metcalf,  17  Pick.  (Mass.)  208. 

In  an  action  against  a  school-district  to  re- 
cover back  a  tax  which  had  been  paid  to  a 
collector  de  facto  of  the  town,  it  was  not 
open  to  plaintiff  to  object  that  the  officer 
had  not  been  duly  elected  and  sworn.  Wil- 
liams V.  Lunenburg  School  Dist.  No.  1,  21 
Pick.  (Mass.)  75,  32  Am.  Dec.  243. 

De  facto  moderator. — Where  there  was  a 
contest  between  two  persons  as  to  which  one 
was  elected  moderator  of  a  school-district, 
and  judgment  was,  by  the  default  of  one, 
rendered  in  the  other's  favor,  and  the  suc- 
cessful party  did  not  apply  to  the  school- 
board  for  recognition,  and  never  assumed  the 
duties  of  the  office,  and  the  assessor  and  di- 
rector of  the  district,  assuming  that  there 
was  a  vacancy,  appointed  a  third  person 
moderator,  who  entered  upon  the  duties  of 
the  office,  the  latter  was  at  least  de  facto 
moderator,  and  his  oflicial  acts  were  valid. 
Tallmadge  Tp.  School-Dist.  No.  8  v.  Root,  61 
Mich.  373,  28  N.  W.  132. 

A  parol  appointment  of  a  collector  by  the 
sole  trustee  of  a  school-district,  the  exe- 
cution of  the  bond  by  the  collector,  the  ap- 
firoval  thereof  by  the  trustee,  together  with 
tlie  delivery  of  a  tax  warrant  to  him.  con- 
stitute him  an  officer  de  facto,  and  his  acts 


as  such  officer  are  binding  upon  the  public 
and  third  parties,  and  the  title  to  his  office 
cannot  be  inquired  into  collaterally.  Hamlin 
V.  Dingman,  41  How.  Pr.  (N.  Y.)  132  [re- 
versed on  other  grounds  in  5  Lans.  61]. 

35.  Franklin  Ave.  German  Sav,  Inst.  v. 
Roscoe  Bd.  of  Education,  75  Mo.  408. 

36.  Hall  County  School  Dist.  No.  25  r. 
Cowee,  9  Nebr.  53,  2  N.  W.  235. 

A  person  elected  by  a  school-district  as  its 
prudential  committee,  who  claims  the  rights, 
and  discharges  the  duties  of  that  position, 
is  at  least  committee  de  facto;  and  his  pro- 
ceedings in  assessing  taxes  and  making  out 
and  delivering  a  rate  bill  to  the  tax  collector 
of  the  district  will  justify  that  officer  in 
serving  the  warrant.  Goodwin  v.  Perkins, 
.39  Vt.  598. 

37.  Milford  School  Town  v.  Zeigler,  1  Ind. 
App.  138,  27  N.  E.  303  (holding  that  where 
school  trustees,  with  the  acquiescence  of  the 
school  town,  continue  to  act  as  such  aftei' 
the  expiration  of  their  term,  and  before  their 
successors  are  appointed,  they  are  officers  dc 
facto,  and  a  contract  with  a  teacher  entered 
into  by  them  is  binding  on  the  town )  :  De 
Wolf  V.  Watterson,  35  Hun  (N.Y.)  Ill;  O'Neill 
r.  Battle,  15  N.  Y.  Suppl.  818:  Barrett  v. 
Sayer,  12  N.  Y.  Suppl.  170  (holding  that 
where  the  trustee  of  a  school-district,  dis- 
puting the  legality  of  an  adjourned  school 
meeting  at  which  his  successor  was  elected, 
continued  to  claim  and  hold  the  othce  and 
all  the  property  of  the  district,  and  to  act 
as  sole  trustee,  and  in  that  capacity  em- 
ployed plaintifi'  as  teacher,  and,  in  payment 
of  his  wages,  made  a  draft  on  the  su])orvisov 
of  the  town,  such  acts  were  valid  as  those 
of  an  officer  de  facto,  and  pi  a  in  till  could  re- 
cover on  the  draft).  But  see  White  r.  Arch- 
bald  Borough  School  Dist.,  5  Pa.  Cas.  323, 
8  Atl.  443,  holding  that  one  who  contracts 
with  and  rentiers  services  for  a  de  facto 
school-board,  whicli  is  not  such  dc  jure,  can- 
not recover  from  the  school-district  the  valne 
of  such  services. 

38.  Woodbury  r.  Knox,  74  Me.  462. 

39.  National*  L.  Ins.  Co.  v.  Huron  Bd.  of 
Education,  62  Fed.  778.  10  C.  C.  A.  637 
[certiorari  denied  in  159  l'.  S.  262,  15  S.  Ct. 
1041.  40  L.  ed.  147]. 

40.  Miahle  /•.  Konrnet,  13  La.  Ann.  607, 
parish  treasurer, 
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can  legalize  and  confirm  the  acts  of  facto  school  officers  under  a  law  which  is 
declared  invalid ;  but  the  acts  of  one  who  is  not  even  a  de  facto  officer  are  abso- 
lutely void.'*^ 

e.  Term  of  Office;  Holding  Over.  The  term  of  office  of  officers  of  district 
boards  and  the  district  officers  is  generally  prescribed  by  the  statutes  providing 
foT  their  appointment  or  election/-^  and  begins  as  soon  as  they  have  qualified 
according  to  statute/*  and  continues  until  the  end  of  the  term  of  election  or 


41.  Dubuque  Female  College  v.  Dubuque 
Dist.  Tp.,  13  Iowa  55. 

42.  Bennett  i.  Colfax  Dist.  Tp.,  53  Iowa 
687,  6  N.  W.  3G  (holding  that  under  Code 
(1873),  §  1752,  a  subdirector  of  a  school- 
district,  to  qualify,  need  only  appear  be- 
fore some  officer  and  take  the  required  oath 
within  the  time  provided,  and  his  failure 
to  appear  at  the  school  meeting,  or  file  writ- 
ten notice  of  his  qualification,  will  not 
render  the  office  vacant;  and  that  a  person 
subsequently  appointed  by  the  board  to  fill  the 
oflice.  under  the  belief  that  the  person  elected 
had  not  duly  qualified,  is  not  even  a  de  facto 
officer,  and  his  acts  are  void)  ;  Woods  v. 
Bristol,  84  Me.  358,  24  Atl.  865  (holding 
that  the  selection  of  an  agent  of  a  school- 
district  is  void,  and  does  not  constitute  him 
-a  de  facto  officer,  where  another  agent  has 
already  been  chosen  whose  term  of  office  has 
not  expired;  and  that  a  teacher  employed  by 
such  subsequently  selected  agent  cannot  re- 
cover for  his  services  from  the  district). 

Facts  held  not  to  constitute  one  a  de  facto 
trustee  see  Hand  v.  Deady,  79  Hun  (N.  Y.) 
75,  29  N.  Y.  Suppl.  633. 

43.  See  the  statutes  of  the  several  states. 
And  see  State  v.  Cahill,  131  Iowa  155,  105 
N.  W.  691  (holding  that  under  Code, 
§§  2751,  2757,  and  2758,  a  director's  term  of 
office  begins  and  ends  on  the  third  Monday 
in  March,  Avhen  the  regular  meeting  of  the 
directors  is  held,  and  not  on  the  first  Mon- 
day in  !March,  when  the  annual  meeting  and 
election  of  the  subdistrict  is  held)  ;  Briggs 
V.  Cutwater,  30  Barb.  (N.  Y.)  501;  State  v. 
Perkins,  13  Wis.  411  (holding  that  where 
the  act  of  incorporation  of  a  school-district 
provided  for  an  annual  election  of  directors, 
and  an  amendatory  act  contained  the  same 
provision,  and  provided  that  the  district 
should  be  subject  to  the  general  laws  relating 
to  school-districts,  and  that  any  alterations 
in  the  law  subsequently  made  should  apply 
to  this  district,  except  as  otherwise  provided 
in  the  act  of  incorporation  and  the  amend- 
ment thereto,  and  a  subsequent  general  law 
changed  the  directors'  term  of  office  from 
one  to  three  years,  it  did  not  apply  to  the 
district  in  question). 

Louisiana  Act  No.  6,  of  1870,  regulating 
public  education,  creates  a  board  of  school 
directors,  with  power  to  appoint  a  board  of 
district  school  directors  for  each  ward  school 
district  in  their  respective  parishes,  and  re- 
peals the  former  law  in  conflict  with  it,  and 
therefore  the  school  directors  appointed 
prior  to  its  passage  are  fundi  officiis. 
Frazier  f.  Sand] in,  22  La.  Ann.  537. 

N.  H.  Gen.  Laws,  c.  87,  §  18,  directing  how 
the  term  of  office  of  the  members  of  boards 
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of  education  is  to  be  determined,  is  directory 
merely.  Pickering  v.  De  Rochemont,  66  N.  H. 
377,  23  Atl.  88. 

An  act  fixing  a  longer  term  than  that  per- 
mitted by  the  constitution  of  a  state  is  un- 
constitutional and  void.  State  v.  Harris,  19 
Nev.  222,  8  Pac.  462  (so  holding  as  to 
St.  (1885)  p.  Ill,  §  2,  which  provides  that 
school  trustees  shall  be  elected  in  May  of 
each  year;  that  the  number  shall  be  three, 
except  when  the  number  of  census  children 
for  the  preceding  year  exceeds  four  hundred,  in 
which  case  it  shall  be  five;  that  the  trustees 
shall  hold  office  for  one,  two,  and  three  years, 
respectively;  and  that,  except  as  provided 
above,  one  trustee  shall  be  elected  annually 
to  hold  office  for  three  years  wfiere  there  are 
three  trustees,  and  for  five  years  where  there 
are  five  trustees,  the  provision  for  holding 
office  for  five  years  being  in  conflict  with 
the  constitutional  prohibition  declaring  that 
"  the  legislature  shall  not  create  any  office 
the  term  of  which  shall  be  longer  than  four 
years,"  except  as  otherwise  provided  by  the 
constitution,  and  the  whole  act  is  thereby 
made  void)  :  Rowan  t\  King,  (Tex.  1900) 
55  S.  W.  123;  Kimbrough  v.  Barnett,  93 
Tex.  301,  55  S.  W.  120  (both  holding  that 
the  Texas  act  of  March  30,  1899,  providing 
a  uniform  method  of  electing  school  trustees, 
and  giving  a  four-year  term  to  the  trustees 
is  void,  as  a  whole,  under  Const,  art.  16, 
§  30,  providing  that  the  duration  of  officers 
not  fixed  by  the  constitution  shall  never 
exceed  two  years). 

An  agreement  between  the  trustees  elect 
is  a  proper  method  of  deciding  the  question 
where  two  school  trustees  are  elected  at 
the  same  time  to  fill  a  two  and  a  three  year 
term,  and  the  statute  indicates  no  method 
of  determining  which  trustee  is  elected  for 
the  longer  term,  and  the  fact  that  one  of  the 
trustees  receives  a  larger  number  of  votes 
does  not  entitle  him  to  the  longer  term. 
Gilbert  v.  Lucas,  107  S.  W.  751,  32  Ky.  L. 
Rep.  979. 

In  Massachusetts  the  employment  of  a 
superintendent  of  schools  is  deemed  to  be  for 
one  year,  unless  otherwise  agreed  upon. 
Freeman  v.  Bourne,  170  Mass.  289,  49  N.  E. 
435,  39  L.  R.  A.  510. 

44.  School  Dist.  v.  Bennett,  52  Ark.  511, 
13  S.  W.  132. 

Where  the  term  of  office  of  the  clerk  of  the 
board  of  education  commences  immediately 
on  his  selection,  whether  he  qualifies  by  giv- 
ing bond  and  taking  the  office  then  or  not,  his 
right  to  the  office  and  the  emoluments 
thereof  at  once  arises,  unless  lie  forfeits  his 
right  by  refusing  to  accept,  or  neglects  or 
refuses  *  to  qualify,  or  is  properly  removed 
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appointment,^  and  until  the  appointment  or  election  and  qualification  of  their  suc- 
cessors/^ and  until  such  time  they  cannot  be  compelled  to  turn  over  school  funds 
lawfully  in  their  possession. But  upon  a  valid  election  the  former  incumbent 
ceases  to  hold  over;     and,  although  the  statute  provides  that  one  shall  hold  office 


therefrom  in  the  manner  prescribed  by  law 
for  the  removal  of  officers  from  public  offices, 
and  hence  the  school  code  does  not  affect  his 
right  to  the  office  or  divest  him  thereof. 
State  V.  Cave,  26  Ohio  Cir.  Ct.  301. 

Officers  elected  to  take  office  at  the  expira- 
tion of  the  terms  of  the  incumbent  are  not 
proper  officers  of  the  district  until  the  expi- 
ration thereof.  State  v.  Weatherbj^,  17  Nebr. 
553,  23  N.  W.  512;  Bouton  v.  Royce,  2  Luz. 
Leg.  Reg.  (Pa.)  241,  holding  that,  although 
school  directors  are  elected  nearly  three 
months  prior  to  the  beginning  of  the  current 
school  year,  they  cannot  exercise  any  of  the 
powers  pertaining  to  their  office  until  the 
full  term  of  their  predecessors  has  expired, 
but  when  this  has  taken  place  their  official 
functions  attach,  and  on  presentation  of  their 
certificates  of  election  they  are  entitled  to 
meet  with  the  continuing  members  of  the 
board,  and  to  participate  in  both  the  tem- 
porary and  permanent  organization. 

45.  Fountain  County  v.  Marr,  22  Ind,  App. 
539,  54  N.  E.  402. 

46.  Arkansas. — ^  Click  v.  Sample,  73  Ark. 
194,  83  S.  W.  932. 

California. —  People  v.  Harvey,  58  Cal.  337. 

Indiana. —  Milford  School  Town  v.  Powner, 
126  Ind.  528,  26  N.  E.  484  (holding  that 
duly  elected  and  qualified  school  trustees 
continue  to  be  officers  de  jure,  as  Avell  as 
de  facto,  after  the  expiration  of  their  term 
of  office,  if  no  successors  to  them  are  elected )  ; 
Sackett  V.  State,  74  Ind.  486  (holding  that 
where  a  school  trustee  has  been  appointed 
to  fill  a  vacancy  under  the  act  of  March  12, 
1875,  he  is  entitled,  under  Const,  art.  15, 
§  3,  to  hold  office  until  the  election  and 
qualification  of  his  successor)  ;  Stewart  V. 
State,  4  Ind.  396. 

Michigan. —  Cleveland  v.  Amy,  88  Mich. 
374,  50  N.  W.  293,  holding  that  the  term 
*'  all  other  school  officers,"  used  in  Howell 
Annot.  St.  §  5132,  as  amended  by  the  act 
of  1885,  which  requires  a  majority  vote  to 
elect  the  "  trustees,  and  all  other  school 
officers,"  means  the  moderator,  director,  and 
assessor,  who  comprise  the  board  of  the 
primary  school  district;  and  where  no  person 
receives  a  majority  of  the  votes  cast  for  these 
offices  at  the  annual  school  meeting  the  old 
officers  hold  over. 

0/wo.— State  V.  Cave,  26  Ohio  Cir.  Ct.  301, 
so  holding  as  to  the  clerk  of  the  board  of 
education  chosen  according  to  Rev.  St. 
§  3980. 

tioKth  Dakota. —  In  re  School  Law,  2  S.  D. 
71,  48  N.  W.  812,  holding  that  since  under 
Comp.  Laws,  §  1814,  the  members  of  the 
board  of  education  elected  under  its  pro- 
visions were  to  continue  in  office  until  their 
successors  should  be  elected  and  qualified. 
Act  March  12,  1891,  c.  9,  §  7,  providing 
for  the  election  of  a  new  board,  does  not 


oust  from  office  the  members  of  the  old  board 
until  after  the  new  board  is  elected  and 
qualified. 

Vermont. —  Walker  v.  Miner,  32  Vt.  769; 
Chandler  v.  Bradish,  23  Vt.  416,  holding  that 
school-district  officers,  elected  at  an  annual 
meeting  of  the  district,  will  hold  their  offices 
until  others  are  elected,  at  another  annual 
meeting,  to  supersede  them ;  and  it  makes  no 
diflference  whether  the  second  meeting  is  a 
few  days  more  or  a  few  days  less  than  one 
year  from  the  time  the  first  meeting  was  held. 

Wisconsin.—  State  v.  Nobles,  109  Wis.  202, 
85       W.  367. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  132. 

But  see  People  v.  Board  of  Education, 
1  X.  Y.  Suppl.  743  (holding  that  the  term 
of  office  of  attendance  agents  of  a  board  of 
education  having  expired,  they  have  no  legal 
status  as  such  agents,  and  cannot  claim 
recognition  as  such  by  the  board  on  account 
of  any  irregularity  in  the  election  of  their 
successors)  ;  Com.  v.  Topper,  219  Pa.  St. 
221,  68  Atl.  666  (holding  that  the  Pennsyl- 
vania act  of  April  11,  1862  [Pamphl.  Laws 
471],  providing  that  school  directors  shall 
retain  power  over  a  detached  portion  of  a 
divided  school-district,  does  not  continue  in 
office  a  tax  collector  elected  under  the  act 
of  June  25,  1885  [Pamphl.  Laws  187]). 

Failure  to  elect  a  prudential  committee  at 
an  annual  meeting  does  not  create  a  vacancy 
but  leaves  the  district  legally  officered  in  that 
respect  by  the  prudential  committee  of  the 
previous  year.  Rowell  r.  Tunbridge  School 
Dist.  No.  19,  59  Vt.  658,  10  Atl.  754.  But 
see  Atty.-Gren.  v.  Burnham,  61  N.  H.  594, 
holding  that  while  the  officers  of  a  school- 
district  hold  their  offices  until  others  are 
elected  or  appointed  and  qualified,  if  the 
district  fails  to  hold  its  annual  meeting  be- 
fore April  20,  the  offices  are  so  far  vacant 
that  the  selectmen  may  appoint. 

Where  a  city  charter  is  adopted  by  a  bor- 
ough, the  school  directors  of  the  borough  do 
not  lose  their  offices,  if  there  is  no  provision 
to  that  effect  in  the  law.  Knerr  r.  Krause, 
3  Pa.  Co.  Ct.  563. 

47.  St.  Johnsburv  School  Dist.  No.  13  v 
Smith,  67  Vt.  566,  32  Atl.  484,  holding  that 
under  a  statute  providing  that  the  duties 
of  a  treasurer  of  a  school-district  shall  be 
like  those  of  a  town  treasurer,  against  whom 
the  town  is  given  a  right  of  action  for  money 
had  and  received  on  his  failure,  on  going 
out  of  office,  to  pay  to  his  siu'cessor  any  bal- 
ance due  the  town,  no  right  of  action  accrues 
to  the  school-district  on  the  failure  of  its 
treasurer  to  pay  a  balance  due  the  district 
to  one  who  is  not  legally  elected  to  suc- 
ceed him.  since  by  statute  his  tornt  con- 
tinues till  his  successor  is  legally  chosen. 

48.  State  r.  Pagan,  42  Conn.  32.* 
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till  his  successor  is  elected  or  appointed  and  qualified,  the  appointment  of  his 
successor,  after  his  term  has  expired,  suspends  his  powers,  so  that  he  cannot 
exercise  the  functions  of  the  office  till  his  successor  qualifies  the  next  day;  and 
where  a  school  trustee  resigns,  to  take  effect  at  a  certain  date,  the  proper  board 
may  before  that  date  elect  a  successor  for  the  unexpired  term.^**  One  who  is 
appointed  to  fill  a  vacancy  in  the  office  of  school  trustee  holds  until  the  expira- 
tion of  the  term  for  which  his  predecessor  was  elected,  and  not  merely  until  the 
next  election.'^^ 

d.  Resignation,  Removal,  Vacancies,  and  the  Filling  Thereof  —  (i)  Resig- 
nation. Officers  of  school-boards  may  resign,  in  like  manner  as  other  public 
officers,^^  but  in  so  doing  they  must  observe  the  methods  set  out  in  the  stat- 
utes,such  as  that  the  resignation  must  be  in  writing.^*  To  authorize  his  place 
to  be  filled  by  appointment,  the  resignation  of  a  school  director  should  be  absolute 
and  unqualified,  and  duly  entered  on  the  minutes  of  the  board.  Mere  verbal 
statements  on  his  part  of  an  intention  to  resign,  and  absence  from  some  of  the 
meetings,  are  not  sufficient,  and  an  appointment  made  by  the  board  to  fill  a  vacancy 
claimed  to  have  been  thus  created  is  void ;  and  as  a  general  rule  a  school 
trustee's  office  is  not  vacated  by  an  unaccepted  resignation.^®  Conversely, 
where  a  district  officer  tenders  his  written  resignation,  to  take  effect  on  a  speci- 
fied future  date,  which  resignation  is  accepted  according  to  its  terms,  such  trus- 
tee has  no  power  to  withdraw  the  resignation  before  the  date  fixed  for  it  to  take 
effect." 

(ii)  Removal  —  (a)  Grounds.  The  statutes  also  veiy  generally  provide  for 
the   removal  from   office  of   members   of    school-district   boards,^^   for  just 


49.  Shepherd  v.  Gambill,  75  S.  W.  223,  25 
Ky.  L.  Rep.  333. 

50.  Leech  v.  State,  78  Ind.  570. 

51.  Swango  v.  Rose,  105  Ky.  294,  49  S.  W. 
40,  20  Ky.  L.  Rep.  1243 ;  Meadors  v.  Patrick, 
56  S.  W.  652,  22  Kv.  L.  Rep.  95 ;  Flaugher  r. 
Yates.  56  S.  W.  411,  57  S.  W.  244,  22  Ky.  L. 
Rep.  77. 

52.  Vaughn  r.  School  Dist.  No.  31,  27 
Oreg.  57,  39  Pac.  393. 

53.  Vaughn  v.  School  Dist.  No.  31,  27 
Greg.  57,  39  Pac.  393  (holding  that  the  resig- 
nation of  a  director  of  a  school-district, 
made  to  and  accepted  by  the  voters  of  the 
district,  is  of  no  effect,  but  it  must  be  made 
to  a  member  of  the  board,  who,  under  Hill 
Code,  §  2604,  may  call  an  election  to  fill  the 
vacancy)  ;  State  v.  Nobles,  109  Wis.  202, 
85  N.  W.  367  (holding  that  under  Rev. 
St.  (1898)  §  961,  providing  that  the  resig- 
nation of  a  school-district  officer  shall  be 
made  to  the  district  board,  tender  of  resigna- 
tion to  the  electors  of  the  district  at  the 
annual  meeting  is  ineffectual).  But  see 
Pariseau  r.  Board  of  Education,  96  Mich. 
302,  55  N.  W.  799,  holding  that  a  failure  to 
follow  the  exact-  steps  prescribed  by  statute 
for  a  resignation  will  not  justify  one  who 
has  resigned  in  withdrawing  his  resignation 
to  the  prejudice  of  one  who  was  elected  to 
fill  the  vacancy  at  a  meeting  which  he  at- 
tended. 

54.  Davis  V.  Connor,  52  S.  W.  945,  21  Ky. 
L.  Rep.  658. 

Effect  of  parol  resignation  under  such  a 
statute.— Under  Ky.  St.  §  1530,  the  resigna- 
tion of  a  school  trustee  must  be  in  writing, 
and  therefore  the  appointment  of  a  suc- 
cessor to  a  trustee  who  has  tendered  only  a 
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verbal  resignation  is  void  (Davis  v.  Connor, 
52  S.  W.  945,  21  Ky.  L.  Rep.  658),  and  a 
verbal  resignation  of  school  trustees  being 
not  effective,  the  selection  of  a  site  for  a 
school-house  and  the  levy  of  taxes  by  persons 
appointed  as  their  successors  are  void  (Davis 
V.  Humphrey,  52  S.  W.  946,  21  Ky.  L.  Rep. 
660)  ;  and  neither  a  parol  resignation  by  a 
school  trustee  nor  a  written  resignation  to 
which  his  name  was  signed  by  another  is 
valid  (Graham  v.  Jackson,  66  S.  W.  1009, 
23  Ky.  L.  Rep.  2235). 

55.  Hunlock  v.  Jones,  9  Kulp  (Pa.)  278. 
A  resignation  will  not  be  inferred  from 

a  mere  failure  to  perform  the  duties  of  the 
office.  Giles  v.  Sanborton  School  Dist.  No. 
14,  31  N.  W.  304. 

56.  Townsend  v.  Essex  County  School  Dist. 
No.  12,  41  N.  J.  L.  312. 

57.  Saunders  v.  O'Bannon,  87  S.  W.  1105, 
27  Ky.  L.  Rep.  1166,  holding  also  that  where 
a  school-district  trustee's  resignation  has 
been  accepted  to  take  effect  on  a  future  date, 
his  appointment  as  a  member  of  the  board 
l)efore  such  date  at  a  meeting  at  which  there 
is  no  quorum  is  ineffectual, 

58.  See  the  statutes  of  the  several  states. 
And  see  Crawford  v.  Scio  Tp.  Bd.,  24  Mich. 
248,  holding  that  the  statute  which  provides 
for  the  removal  of  school-district  officers  from 
office  by  the  township  board  is  applicable  only 
to  such  school-districts  as  are  situated  within 
a  single  township,  and  thus  where  a  district 
is  organized  from  two  or  more  adjoining 
townships,  no  power  is  conferred  upon  the 
several  township  boards  to  act  as  a  joint 
board  in  the  removal  of  the  school-district 
officers. 

In  Tennessee  it  seems  that  a  bill  to  remove 
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caiise,^^  such  as  wilful  refusal  or  neglect  to  perform  the  duties  of  the  office,^'  wil- 
ful disobedience  of  orders  or  decisions  of  the  superintendent  of  public  instruc- 


seliool  directors  who  are  public  officers  can 
only  be  filed  by  tlie  attorney-general  as  rep- 
resentinc  the  state.  State  v.  Leonard,  3 
Temi.  Cii.  177. 

Disqualification  to  remove  by  reason  of 
kinship. —  In  proceedings  before  the  town- 
ship board  to  remove  a  school  director,  for 
refusing  to  recognize  the  validity  of  a 
teacher's  contract,  the  fact  that  one  of  the 
members  of  the  board  is  related  to  a  third 
person,  who  has  a  contract  subject  to  the 
same  objections,  does  not  disqualify  him 
from  acting.  Hamtramck  i.  Holihan,  46 
Mich.  127,  8  K  W.  720. 

59.  State  v.  Burchfield,  12  Lea  (Tenn.) 
30,  holding  that  a  school  director  will  not 
forfeit  his  office  by  employing  his  minor 
daughter  as  a  teacher. 

60.  Geddes  t.  Town  Bd.,  40  Mich.  316,  9 
N.  VV.  431,  holding  that  where  a  school 
director  wilfully  refuses  to  sign  or  accept 
and  file  a  contract  made  with  a  teacher,  or 
draw  orders  for  the  teacher's  pay,  and  obsti 
nately  neglects  to  furnish  necessary  school- 
house  supplies,  such  refusal  and  neglect  is 
ground  for  his  removal,  under  Comp.  Laws, 
§  3695,  as  amended. 

Neglect  of  duty  arising  from  mistake  of 
judgmen,t. — ^Although  the  facts  might  justify 
the  removal  of  school  directors  for  non- 
compliance with  the  requirements  of  the 
Pennsvlvania  acts  of  June  6,  1893  (Pamphl. 
Laws*  339),  and  June  24,  1895  (PamphL 
Laws  254)  ,  as  to  the  mode  of  construction 
and  the  cleansing  of  water-closets,  this 
penalty  will  not  be  imposed  where  the  court 
is  satisfied  that  the  neglect  of  duty  arose 
from  a  mistake  of  judgment.  In  re  Salford 
Tp.  School  Directors,  19  Pa.  Co.  Ct.  264, 
12  Montg.  Co.  Rep.  65.  And  see  People  v. 
Skinner.  37  N.  Y.  App.  Div.  44,  55  N.  Y. 
Suppl.  337  [afjflrmed  in  159  K  Y.  162,  53 
N.  E.  806],  holding  that  where  the  president 
and  one  member  of  a  school-board  adjourned 
a  meeting  at  a  few  minutes  after  the  hour 
set  for  the  meeting,  although  they  knexy 
that  the  other  members  were  at  the  entrance 
of  the  building  prepared  to  attend,  and  aa 
they  passed  out  thej  notified  the  others  of 
the  adjournment,  but  the  latter  announced 
that  the  members  were  present  and  that  a 
meeting  would  be  held,  and  they  proceeded 
to  the  hall  and  held  the  meeting,  and  it  was 
customary  to  assemble  the  meeting  fifteen 
to  thirty  minutes  after  the  time  set,  there 
being  no  evidcnice  of  a  wrongful  purpose,  it 
did  not  justify  the  removal  from  office  of 
the  directors  holding  the  meeting,  conceding 
ihixt  under  Laws  (1894),  c.  556,  tlie  state 
superintendent  could  remove  them  for  a 
wilful  violation  or  neglect  of  duty. 

Failure  to  provide  buildings  or  teachers  as 
ground  for  removal. —  Under  the  Pennsyl- 
vania act  of  May  8,  1854,  authorizing  the 
conri,  on  petition,  to  remove  school  directors 
if  tluy  ncol(H't  or  refuse  to  ]>erforui  duties 
enjoined   hy   law,  the  court  cannot  remove 


directors  because,  in  the  exercise  of  their 
discretion,  they  refuse  to  erect  a  new  school 
building.  Cline  v.  School  Directors,  2  Lane, 
L.  Rev.  (Pa.)  321;  In  re  Derry  Tp.  Disi  , 
1  Leg.  Gaz.  (Pa.)  59.  And  a  board  of  school 
directors,  having  taken  official  action  as  to 
the  number  of  school-houses  necessary  for  a 
district,  cannot  be  removed,  although  they 
have  failed  to  provide  a  sufficient  number 
of  buildings,  as  the  court  cannot  interfere 
with  matters  left  to  the  discretion  of  the 
board.  Suavely  v.  School  Directors,  1  Lane. 
L.  Rev.  (Pa.)  9.  Thus  where  school  directors 
in  a  sparsley  populated  district  locate  the 
school-houses  so  that  the  longest  distance 
required  to  be  traveled  by  any  scholar  to 
reach  any  school  is  two  miles  and  two 
hundred  and  seventy-one  rods,  the  directors 
having  exercised  their  discretion,  there  is  no 
authorit.5'^  for  the  court  to  remove  them  ex- 
cept on  evidence  showing  want  of  good  faith 
in  their  acts.  Price  v.  Barrett  Tp,  School 
Directors,  9  Pa.  Co.  Ct.  395.  Nor  will  the 
court  interfere  to  remove  school  directors  for 
failure  to  provide  suitable  school-houses, 
where  the  houses  provided  are  cheap,  un- 
sightly, unfit  for  permanent  use,  and  hard 
to  keep  in  repair,  but  not  uncomfortable  or 
unsafe.  In  re  Ohio  Tp,  School  Directors,  9 
Pa.  Co.  Ct.  392.  Nor  can  the  court  review 
the  exercise  of  the  discretion  of  school  di- 
rectors in  refusing  to  establish  schools  in 
certain  localities,  w^here  it  is  not  alleged  that 
a  sufficient  number  of  schools  has  not  been 
established.  In  re  School  Directors,  2  Pa. 
Co.  Ct.  497.  But  where,  on  a  petition  to  re- 
move school  directors,  defendants  do  not  deny 
the  averment  that  they  have  not  appointed 
the  usual  and  necessary  number  of  teachers, 
and  it  appears  that  the  omission  is  because 
the  directors  cannot  agree  as  to  the  salary, 
they  may  be  properly  removed.  In  re  Blooms- 
burg  School  Bd.,  4  Pa.  Co.  Ct.  411  [affirmed 
in  121  Pa.  St.  293,  15  Atl.  548].  And  it 
has  been  held  that  section  23  of  the  act, 
providing  that  the  school-board  "  shall  estab- 
lish a  sufficient  number  of  common  schools 
for  the  education  of  every  individual  above 
the  age  of  six  and  under  twenty-one  year<^, 
in  their  respective  districts,  who  may  apply 
for  admission  and  instruction,  either  in  per- 
son or  by  parent,  guardian,  or  next  friend." 
is  mandatory;  and  a  refusal  to  consider  a 
request  by  two  citizens,  made  by  themselves 
and  on  behalf  of  their  neighbors,  for  en- 
larged school  accommodation,  in  a  case  where 
the  same  is  clearly  nHjuired,  is  cause  for 
removal  of  the  board.  In  re  Connoquenessing 
School  Directors,  9  Pa,  Co.  Ct.  425.  Simi- 
larly where  a  village  contained  thirty-eight 
school  children,  while  the  nearest  school - 
houses  were  a  mile  and  a  half  distant,  and 
the  seating  capacity  of  these  were  insufficient, 
and  the  school  direi'tor  refused  to  provide 
better  acconimodalions  and  reduced  the  tax 
rate  to  one-third  the  average  in  the  state, 
there  was  an  abuse  of  discretion  by  the  school 
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tion/^  or  board  of  education/^  illegal  disposal  of  public  money incompetency, 
or  official  misconduct,  or  the  like/^  or  general  mability  or  unfitness  to  perform 
the  duties  of  the  office;  but  one,  having  been  duly  elected  and  having  quali- 
fied as  school-district  trustee,  cannot  be  deprived  of  the  office  through  any 
failure  of  the  superintendent  to  perform  ministerial  or  clerical  duties  respecting 
the  recording  of  the  election  and  qualification.^^ 


directors,  calling  for  their  removal  under  the 
act  of  June  6,  1893  (Pamphl.  Laws  330), 
authorizing  proceedings  for  the  removal  of 
school  directors  who  wilfully  neglect  or  refuse 
to  provide  suitable  school-houses,  etc.  {In  re 
Colerain  Tp.  School  Directors,  11  York  Leg. 
Eec.  (Pa.)  113),  and  under  this  act  school 
directors  cannot  justify  their  refusal  to 
furnish  adequate  accommodations  on  the 
ground  that  other  localities  are  equally  in- 
convenienced, and  that,  if  a  school  was  estab- 
lished as  requested,  they  might  be  called  on 
to  establish  schools  in  other  localities  ( Fretz's 
Case,  9  Pa.  Dist.  758,  24  Pa.  Co.  Ct.  172). 

If  a  school-board  does  not  organize  because 
no  one  can  obtain  a  majority  of  the  votes 
for  president,  it  is  such  a  '*  neglect  of  duty,'' 
as  will  justify  the  court  in  declaring  their 
seats  vacant  and  appointing  others  in  their 
place.  Royce's  Appeal,  1  Walk.  (Pa.)  215; 
In  re  Kline  Tp.  School  Bd.,  3  Pa.  Co.  Ct. 
546;  Bouton  v.  Royce,  10  Phila.  (Pa.)  559. 
And  see  Volrath  v.  Drunn,  7  Luz.  Leg.  Reg. 
(Pa.)  223. 

The  Pennsylvania  court  of  quarter  sessions 
has  no  power  to  remove  school  directors  for 

misfeasance  in  office,  its  power  being  limited 
to  cases  of  neglect  or  refusal  to  perform  duty. 
Heard  v.  Woodcock  Tp.  School  Directors,  45 
Pa,  St.  93 ;  In  re  Union  Tp.  School  Directors, 
12  Pa.  Co.  Ct.  547.  Thus  it  cannot  remove 
school  directors  for  illegally  electing  teachers. 
In  re  Union  Tp.  School  Directors,  3  Pa.  Dist. 
132.  But  where  persons  elected  as  members 
of  a  school-board  divide  into  two  equal 
factions,  and  each  faction  attempts  an  or- 
ganization  in  the  absence  of  the  other,  with 
a  view  of  usurping  all  the  power,  and  ex- 
cluding the  other  from  any  share  of  control, 
no  organization  of  the  board  is  effected, 
within  the  meaning  of  the  act  of  April  22, 
1863,  which  requires  that  an  organization 
of  the  board  shall  be  had  within  a  specified 
time,  and  the  failure  to  so  organize  is  neglect 
or  refusal  to  perform  duties,  justifying  the 
court  in  declaring  the  offices  vacant  and  fill- 
ing the  vacancies.  Butler  Tp.  School  Dist.'s 
Case,  158  Pa.  St.  159,  27  Atl.  849. 

Where  the  acts  complained  of  are  done 
by  them  as  individuals,  and  not  officially, 
and  where  the  official  acts  are  in  strict 
conformity  with  their  duty,  a  bill  to  remove 
school  directors  cannot  be  sustained.  State 
V.  Leonard,  3  Tenn.  Ch.  .177,  holding  that 
school  directors  cannot  be  removed  for  elect- 
ing a  teacher  in  place  of  one  to  whom  per- 
mission to  absent  himself  has  been  given 
by  them  individually,  and  not  as  a  board 
formally  convened. 

61.  O'Connor  v.  Hendrick,  109  N.  Y.  App. 
Div.  361,  96  N.  Y.  Suppl.  161  (holding  that 
disobedience  of  the  order  of  the  superintend- 
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ent  of  public  instruction  directing  that  a 
teacher  wearing  the  garb  peculiar  to  a  re- 
ligious order  shall  not  be  employed  by  a 
trustee  of  a  school-district,  or,  if  employed, 
shall  be  dismissed  unless  she  discontinues 
wearing  the  garb,  renders  the  trustee  liable 
to  removal)  ;  People  r.  Draper,  63  Hun 
(N.  Y.)  389,  18  N.  Y.  Suppl.  282  (holding 
that  where  the  return  of  a  trustee  of  a 
school-district  to  an  order  made  by  the  state 
superintendent  of  public  instruction,  requir- 
ing him  to  show  cause  why  he  should  not 
be  removed  from  his  office,  admitted  that  he 
had  neglected  and  refused  to  comply  with 
and  had  violated  certain  orders  of  the  super- 
intendent, he  was  properly  removed  from  his 
office,  under  Laws  (1864),  c.  555,  §  18, 
authorizing  such  removal  in  case  of  the 
wilful  disobedience  of  any  decision  or  order 
of  the  superintendent  on  the  part  of  the 
trustee). 

Q2  State  v.  Lynch,  8  Ohio  St.  347. 

63.  Hazen  v.  Town  Bd.,  48  Mich.  188,  12 
N.  W.  43,  holding,  however,  that  x\ct5 
(1881),  No.  164,  c.  13,  §  8,  providing  that 
the  township  board  may  remove  any  district 
officer  who  has  illegally  disposed  of  public 
moneys  intrusted  to  him,  does  not  authorize 
the  removal  of  the  moderator  for  hiring  her 
husband  to  teach  the  district  school,  and 
agreeing  to  pay  him  more  than  is  necessary 
to  secure  a  better  teacher. 

64.  Hendricks  v.  State,  20  Tex.  Civ.  App. 
178,  49  S.  W.  705,  holding  that,  school- 
districts  being  subdivisions  of  a  county,  the 
trustee  of  a  school-district  is  a  county 
officer,  and  may  be  removed  from  office,  under 
Rev.  St.  (1895)  art.  3531,  providing  that 
all  district  attorneys,  county  judges,  etc.,  and 
"  all  other  county  officers,"  may  be  removed 
from  office  by  the  judge  of  the  district  court 
for  incompetency,  official  misconduct,  etc. 

65.  Freeman  v.  Bourne,  170  Mass.  289,  49 
N.  E.  435,  39  L.  R.  A.  510,  holding  that  in 
the  employment  of  a  superintendent  of 
schools  there  is  an  implied  condition  author- 
izing his  dismissal  when  not  able  or  fit  to 
perform  his  duties. 

The  pendency  of  an  indictment  for  adultery 
and  proceedings  thereupon,  against  a  superin- 
tendent of  schools,  is  sufficient  cause  for  his 
discharge  by  the  authority  -employing  him. 
Freeman  v.  Bourne,  170  Mass.  289,  49  K.  E. 
435,  39  L.  R.  A.  510. 

66.  Graham  v.  Jackson,  112  Kv.  883,  66 
S.  W.  1009,  23  Ky.  L.  Rep.  2235  (holding 
that  where  a  school  trustee  took  the  oath 
of  office  before  the  county  superintendent, 
the  failure  of  the  record  of  the  superintend- 
ent to  show  that  fact  does  not  deprive  the 
trustee  of  his  right  to  the  office)  ;  Gilbert  v. 
Lucas,  107  S.  W.  751,  32  Ky.  L.  Rep.  979 
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(b)  Manner.  Removal  must  be  in  the  manner  provided  by  law/''  and  by  the 
properly  constituted  authority, after  notice  and  an  opportunity  to  defend/^ 
at  a  hearing  conducted  by  unbiased  judges;  and  where  a  person  elected  has 
entered  upon  the  discharge  of  his  duties,  as  a  school-district  officer,  he  cannot,  with- 
out notice  and  a  hearing  before  some  competent  officer  or  tribunal,  be  deprived 
of  his  office  on  the  ground  that  he  has  neglected  or  refused  to  perform  any  duty 
required  of  him,  and,  until  a  forfeiture  of  his  right  to  the  office  has  been  declared 
another  person  cannot  be  appointed  in  his  stead;  but  where  the  officer  admits 
the  charges  set  up  against  him  and  expressly  desires  the  board  to  act  on  them, 
he  cannot  afterward  complain  that  they  in  fact  did  soJ-  Where  there  is  evi- 
dence before  a  township  board  upon  which  they  remove  a  school  director,  their 
decision  on  matters  of  fact  will  not  be  reviewed.'^ 

(ill)  Vacancies  and  Forfeitures.  The  statutes  usually  provide  also 
how  the  office  may  become  vacant,^*  as  by  absence  from  the  district  for  more  than 


(holding  that  where  a  school  trustee  was 
elected  to  a  three-year  term  as  trustee,  and 
his  election  was  certified  to  the  county  super- 
intendent, it  was  not  invalidated  by  the 
latter's  failure  to  record  his  election  as  being 
for  the  three-year  term)  ;  McGlone  v.  Zornes, 
107  S.  W.  329,  32  Kv.  L.  Rep.  965. 

67.  Geddes  v.  Town  Bd.,  46  Mich.  316,  9 
N.  W.  431  (holding  that  in  Michigan  pro- 
ceedings by  a  township  board  to  remove  a 
school  director  cannot  properly  be  taken 
until  the  action  of  the  proper  authorities  has 
been  invoked  by  complaint  of  some  definite 
violation  of  duty)  ;  In  re  Hazle  Tp.,  9  Kulp 
(Pa.)  365  (holding  that  the  Pennsylvania  act  of 
June,  6,  1893,  section  2,  which  confers  upon 
the  court  of  quarter  sessions  the  power  to 
remove  from  office  school  directors  who  fail 
to  comply  with  the  requirements  of  that  act, 
is  in  conflict  with  section  4,  article  6,  of  the 
constitution,  and  is  therefore  unconstitu- 
tional and  void;  such  officers  are  removable 
by  the  governor  of  the  state  upon-  address  of 
two  thirds  of  the  senate). 

Removal  by  appointment  of  successor. — 
The  appointment  of  a  treasurer  by  school 
trustees  is  a  removal  of  the  prior  officer. 
Holbrook  v.  La  Salle  County  Tp.  33,  22  111. 
539. 

Under  N.  J.  Pamphl.  Laws  (1897),  p.  120, 
relating  to  the  appointment  of  a  secretary  to 
the  commission  of  public  instruction,  a  clerk 
appointed  for  a  term  previously  fixed  by  the 
commission  cannot  be  removed  by  the  com- 
mission at  will  before  his  term  ends.  BrowJi 
V.  Cline,  62  N.  J.  L.  489,  41  Atl.  690. 

68.  Matthews  v.  Rogers,  53  S.  W.  413,  21 
Ky.  L.  Rep.  905,  holding  that  under  St. 
§  4417,  providing  that  the  county  superin- 
tendent may,  for  certain  causes,  remove  from 
office  any  trustee  or  teacher  of  any  school 
under  his  supervision,"  does  not  apply  to 
trustees  of  graded  school  districts,  the  whole 
management  of  graded  schools  being  left  with 
their  trusttx^s. 

Under  Greater  New  York  Charter  [Laws 
(1901).  p.  483,  §  1101],  providing  that  all 
school  officers  or  other  employees  appointed 
by  the  board  of  education  before  the  act 
took  efiect  should  continue  to  hold  their  re- 
spective positions,  etc.,  subject  to  change  of 
titk%  etc.,  and  subject  to  the  right  of  the 


board  of  education  to  abolish  unnecessary 
positions,  the  board  has  power,  if  a  position 
becomes  unnecessary,  either  to  abolish  it  or 
to  transfer  the  incumbent  to  some  other  po- 
sition in  the  department;  and  hence  the 
board  has  power,  after  creating  the  position 
of  additional  auditor,  to  remove  an  ap- 
pointee thereto  and  transfer  him  to  another 
department  at  a  reduced  salary,  as  fixed  by 
the  board  of  estimate  and  apportionment. 
People  'i\  New  York  Bd.  of  Education,  187 
N.  Y.  535,  80  N.  E.  1116  [affirming  114  N'.  Y. 
App.  Div.  1,  99  N.  Y.  Suppl.  737]. 

69.  Willard's  Appeal,  4  R.  I.  595  (holding 
that  the  school-committee  of  a  town  cannot 
remove  the  clerk  of  the  board,  unless  for 
cause,  and  after  due  notice,  and  opportunity 
given  him  to  defend  himself)  ;  Richardson  r. 
Methlev  School  Bd.,  [1893]  3  Ch.  510,  62 
L.  J.  Ch.  943,  69  L.  T.  Rep.  N.  S.  308, 
3  Reports  701,  42  Wkly.  Rep.  27  (holding 
that  a  school-board  cannot  declare  a  member 
to  be  in  default  on  the  ground  of  six  months' 
absence,  unless  an  opportunity  is  given  to 
the  member  to  explain,  and  that  in  such  a 
case  the  court  has  jurisdiction  under  the 
Judicature  Act  (1873),  §  25,  subs.  8,  to 
restrain  by  injunction  a  school-board  from 
declaring  the  member  in  default  and  pro- 
ceeding to  the  election  of  a  new  member, 
notwithstanding  there  might  be  a  legal  rein- 
edv  by  quo  warranto ) . 

70.  ' State  v.  Seattle  Bd.  of  Education,  19 
Wash.  8,  52  Pac.  317,  67  Am.  St.  Rep.  706, 
40  L.  R.  A.  317,  holding  that,  in  a  proceed- 
ing to  remove  the  superintendent  of  public 
schools  from  office,  he  is  entitled  to  have  a 
member  of  the  board  of  directors  of  the 
school-district  which  constitutes  the  tribunal 
to  hear  and  determine  the  charges  against 
him,  and  from  whose  decision  there  is  no 
appeal,  who  is  biased,  and  has  personal 
enmity  toward  defendant,  prohibited  from 
sitting  as  a  member  of  such  tribunal. 

71.  Jacques  r.  Litle,  51  Kan.  300,  33  Pac. 
106,  20  L.  R.  A.  304. 

72.  Geddes  r.  Town  Bd.,  46  Mich.  316,  9 
N.  W.  431. 

73.  Hamtramck  r.  Holihan,  46  Mich.  127, 
8  N.  W.  720. 

74.  Stevens  Kent,  26  Vt.  503,  holding 
that  the  prudential  committee  of  a  school- 
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a  stated  length  of  time/'' or  removal  from  the  district  or  comrty,'*"'  or  by  the  officer's 
assuming  inconsistent  and  proscribed  employment/^  or  entering  into  a  contract  in 
which  he  has  a  pecuniary  interest  with  the  school  corporation  of  which  he  is  a  mem- 
ber/^ or  not  attending  meetings/'^  or,  under  some  statutes,  being  incarcerated  for 


district  refusing  to  do  a  particular  act,  even 
one  required  by  his  duty,  does  not  create  a 
vacancy  in  the  office;  but  if  a  new  district 
is  created,  and  the  prudential  committee  is 
included  within  its  limits,  it  does  vacate  the 
office. 

Effect  of  tie  vote.— Under  Pa.  Act  (1862), 
p.  471,  §  2,  which  provides  that,  when 
candidates  for  school  director  shall  have 
the  same  number  of  votes,  the  candidates 
shall  appear  at  the  next  regular  meeting  of 
the  board,  of  directors,  which  board  shall,  in 
a  certain  manner,  determine  their  rights  to 
seats  thei-ein,  where  there  is  a  tie  vote  as 
to  two  candidates  for  school  director,  and  one 
of  tliem  appears  before  tlie  next  meeting  of 
the  board  of  school  directors,  and  offers  to 
have  his  right  determined  as  prescribed  by 
the  act,  but  the  other  refuses  to  have  his 
right  so  determined,  and  the  board  adjourns 
without  taking  action,  no  vacancy  is  created 
in  the  office,  as  it  is  the  duty  of  the  reorgan- 
ized }x)ard,  at  its  first  meeting,  on  an  appli- 
cation of  one  of  the  candidates,  to  deter- 
mine his  rights  in  the  manner  prescribed  h\ 
the  act.  Com.  v.  Meanor,  167  Pa.  St.  292,  31 
Atl.  552. 

Failure  to  take  oath. — Where  city  school 
trustees  are  required  to  take  the  oath  of  office 
before  entering  upon  the  discharge  of  their 
official  duties,  their  failure  to  take  it  in  the 
prescribed  time  makes  the  offices  vacant,  and 
if  the  city  council  neglects  to  appoint  others 
within  sixty  days,  as  required  by  law.  the 
duty  of  appointment  devolves  upon  the  state 
board  of  education,  whose  appointees,  Avhen 
duly  qualified,  become  the  lawful  board  of 
school  trustees.  Owens  r.  O'Brien,  78  Va. 
116;  Childrey  v.  Rady,  77  Va.  518. 

Failure  to  qualify  as  vacating  office  see 
supra.  Til,  D,  6,  a,  (iii). 

Effect  of  alteration  or  creation  of  new  dis- 
trict see  supra,  III,  C,  1,  j. 

75.  Gilbert  v.  Patterson,  32  N.  J.  L.  177, 
where  the  statute  provided  that  when  a  school 
trustee  left  his  district  for  more  than  six 
months  his  office  should  be  declared  vacant. 

76.  Giles  v.  Sanbornton  School  Dist.,  31 
N.  H.  304  (holding  that  a  district  prudential 
committee  vacates  his  office  by  I'emoval  from 
the  town)  ;  Gildersleeve  r.  New  York  Bd.  of 
Education,  17  Abb.  Pr.   (N".  Y.)  201. 

Effect  of  division  of  ward. —  Under  a  stat- 
ute requiring  school  directors  to  reside  in  the 
wards  for  which  they  are  elected,  and  de- 
claring that  a  removal  from  the  ward  shall 
cause  a  vacancy,  if  a  ward  is  divided  the 
office  of  school  director  in  the  old  ward,  held 
by  those  who  live  in  the  new  ward,  becomes 
vacant.  In  re  Nineteenth  Ward  School  Di- 
rectors, 11  Phila.  (Pa.)  300. 

Temporarily  moving  his  residence  onto  or 
near  the  district  line  does  not  forfeit  a 
school-district   trustee's  office.     McGlone  v. 


Zornes,  107  S.  W.,  329,  32  Ky.  L.  Rep.  965. 
Nor  does  temporary  absence  animo  revertendi 
vacate  the  office.  State  v.  Van  Patten.  26 
Nev.  273,  66  Pac.  822. 

As  far  as  concerns  a  third  party  a  school 
director  will  be  considered  a  de  facto  officer, 
although  the  removal  of  a  school  director 
from  the  district  operates  as  a  vacation  of 
his  office,  if  he  has  assumed,  and  continued 
to  act  in  the  capacitv  of  director.  Graham  r. 
School  Dist.  No.  69^,  33  Oreg.  263,  54  Pac. 
185. 

77.  Ferguson  r.  True,  3  Bush  (Ky.)  255, 
liolding  that  the  duties  of  a  school  trustee 
are  incompatible  with  those  of  teacher,  and 
one  trustee,  employed  as  teacher  by  the  two 
others,  vacates  his  office  as  trustee.  See  Gat- 
chell  V.  Day,  21  Misc.  (N.  Y.)  98,  47  N.  Y. 
Suppl.  52. 

78.  Lee  r.  Toronto  Public  School  Bd.,  32 
U.  C.  C.  P.  78,  holding,  however,  that  the 
fact  of  tlie  public  school  board  of  the  city 
of  Toronto  entering  into  an  agreement  with 
and  purchasing  school  stationery  and  other 
supplies  from  a  publishing  company,  and  hav- 
ing obtained  gas  from  a  gas  company,  and  in- 
sured the  school  property  in  certain  insurance 
companies,  of  which  said  companies  plaintiff 
was  a  shareholder,  did  not  disqualify  him 
from  acting  as  a  trustee  of  the  school-board, 
or  I'ender  his  seat  vacant,  under  44  Viet.  e. 
30,  §  10  (Ont.). 

Where  a  school  trustee,  who  was  a  medical 
practitioner,  acted  in  his  professional  ca- 
pacity imder  engagement  by  the  board 
in  examining  pupils  attending  the  school  as 
to  the  prevalence  of  an  infectious  disease,  and 
made  a  charge  therefor,  which  the  board  or- 
dered to  be  paid,  but  which  he  afterward  de- 
clined to  accept  payment  for,  he  was  dis- 
qualified as  trustee,  and  his  .seat  rendered 
vacant,  under  44  Vict.  c.  30.  §  13  (Ont.). 
Reg.  v.  Standish,  6  Ont.  408. 

79.  Zulich  V.  Bowman,  42  Pa.  St.  83. 

The  meetings  must  be  regular  ones  to 
justify  the  declaring  of  an  office  of  school 
director  vacant  for  failure  to  attend  a  speci- 
fied number  of  successive  meetings,  under  a 
statute  providing  therefor.  Genesee  Tp.  In- 
dependent School  Dist.  V.  McDonald,  98  Pa. 
St.  444;  Zulich  v.  Bowman,  42  Pa.  St.  83. 
For  a  meeting  held  to  be  "  regular  "  within 
the  meaning  of  the  statute  see  Keating  r. 
Jordan,  181  Pa.  St.  168,  37  Atl.  199,  holding 
that  Avhere  a  school-board  has  no  standing- 
regulations  as  to  the  time  for  holding  meet- 
ings, "  every  meeting  held  in  succession  from 
tlie  said  first  meeting  for  organization  by  ad- 
journment to  a  time  and  place  certain  "  is  a 
regular  meeting  (Act  April  11,  1862, 
Pamphl.  Laws  471);  and  the  absence  of  a 
director  from  two  of  such  meetings  in  succes- 
sion, unless  sick  or  out  of  the  district,  will 
authorize  the  board  to  declare  his  seat  va- 
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crime. ^  The  statutes  also  usually  specify  who  may  declare  the  office  vacant,''^  and 
the  manner  of  filling  vacancies, and  an  appointment  to  fill  a  vacancy,  not  made 


cant,  and  appoint  another  in  his  stead  (Act 
May  8,  1854,  Pamphl.  Laws  618).  The  meet- 
ings referred  to  in  the  Pennsylvania  act  of 
Feb.  16,  1865  (Pamphl.  Laws  151),  providing 
that,  "  if  anj--  person,  having  taken  upon  him 
the  duties  of  his  office  as  director,  shall  neg- 
lect to  attend  any  three  regular  meetings  of 
the  board  in  succession,"  he  may  be  removed, 
are  any  three  meetings  in  succession  during 
the  term  of  such  member.  Com.  r.  Campbell, 
S  Pa.  Dist.  645,  23  Pa.  Co.  Ct.  313.  The  act 
does  not  require  that  notice  shall  be  sent  to 
a  defaulting  director,  already  qualified,  of  the 
intention  of  members  present  at  a  regular 
meeting  to  declare  his  seat  vacant.  Com.  r. 
Campbell,  supra.  But  under  the  act  of  May  8, 
1854  (Pamphl.  Laws  618,  §  8 ),  providing,  that 
if  a  school  director  shall  neglect  to  attend 
two  regular  meetings  of  the  board  in  succes- 
sion, he  shall  be  removed,  unless  detained  by 
sickness  or  by  absence  from  the  district,  he 
cannot  be  removed  at  the  second  of  such 
meetings,  and  can  only  be  removed  on  notice 
to  him,  and  opportunity  to  show  sickness  or 
absence  from  the  district  as  an  excuse.  Com. 
V.  Gibbons,  196  Pa.  St.  97,  46  Atl.  313. 

80.  Conybeare  v.  London  School  Bd.,  [1891] 
1  Q.  B.  118,  17  Cox  C.  C.  191,  55  J.  P.  151, 
60  L.  J.  Q.  B.  44,  63  L.  T.  Rep.  N.  S.  651,' 
39  Wkly.  Rep.  288,  holding  that  where  under 
rule  14  of  schedule  2,  part  1,  of  the  Elemen- 
tary Education  Act  of  1870,  providing  that 

if  a  member  of  the  school  board  ...  is  pun- 
ished with  imprisonment  for  any  crime  .  .  . 
his  office  shall  thereupon  become  vacant," 
plaintiff,  a  member  of  a  school-board,  suffered 
imprisonment  in  Ireland  on  the  charge  of 
taking  part  in  a  criminal  conspiracy  heard 
before  a  court  of  summary  jurisdiction  under 
the  provisions  of  the  criminal  law  and  pro- 
cedure, plaintiff's  office  as  member  of  such 
school-board  had  become  vacant  under  the 
rule. 

81.  Felton  v.  Com.,  8  Watts  &  S.  (Pa.) 
267,  holding  that  under  an  act  expressly  vest- 
ing power  of  declaring  vacant  the  seats  of 
the  school  directors  in  the  remaining  direct- 
ors of  its  election  districts,  no  director  of 
any  other  township  or  election  district  is 
empowered  to  participate  in  declai-ing  such 
vacancy  in  said  township. 

82.  ''NeiD  York. —  People  v.  New  York  Bd. 
of  Education,  1  Den.  647,  holding  that  under 
Acts  (1844),  p.  503,  §  48,  providing  for  fill- 
ing vacancies  in  the  office  of  ward  commis- 
sioners of  schools  when  occasioned  by  death, 
resignation,  or  refusal  to  qualify  or  give  the 
prescribed  security,  a  removal  by  such  com- 
missioner from  the  ward  for  wliich  he  was 
chosen  creates  a  vacancy  in  his  office,  author- 
izing the  appointment  of  another  in  his 
stead. 

0/iio.— Cist  V.  State,  21  Ohio  St.  339  (con- 
struing the  act  of  March  14,  1853  (Swan  &  C. 
St,  p.  1347,  §  3),  which  authorizes  the  clerk 
of  the  township  board  of  education  to  fill  va- 
cancies in  the  boards)  ;  Gates  v.  Beckwith,  2 


Ohio  Dec.  (Reprint)  394,  2  West.  L.  Month. 
589  (holding  that  imder  the  statute  provid- 
ing that  the  village  recorder  shall  be  clerk 
of  the  board  of  education,  and  shall  perform 
the  duties  required  by  the  clerk  of  the  town- 
ship board,  and  under  the  statute  making  it 
the  duty  of  the  townsliip  clerk  to  fill  vacan- 
cies that  occur  in  the  office  of  school  direct- 
ors, the  recorder  of  a  village,  as  clerk  of  the 
board  of  education,  has  power  to  fill  vacan- 
cies that  occur  in  the  office  of  school  di- 
rectors ) . 

Pennsiilvania. —  Hatz  r.  Gilbert,  19  Pa.  Co. 
Ct.  413,  holding  that  since  the  act  of  May  8, 
1854,  section  7,  provides  that  the  board  of 
directors  shall  fill  any  vacancy  in  the  board 
until  the  next  annual  election,  when  the  va- 
cancy shall  be  filled  by  election,  one  ap- 
pointed to  fill  a  vacancy  holds  until  the  first 
^londay  in  June  after  the  next  annual  elec- 
tion, at  which  time  the  person  elected  at  the 
preceding  annual  February  election  takes  of- 
fice for  the  balance  of  the  unexpired  term. 

Rhode  Island.— State  r.  Lane,  16  R.  I.  620 
18  Atl.  1035,  under  Pub.  St.  c.  50,  §  4.  pro- 
viding that  the  town  council  shall  fill  va- 
cancies in  the  school  committee. 

Teocas. —  Stewart  r.  Purvis.  20  Tex.  Civ. 
App.  647,  50  S.  W.  204. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  135. 

Pennsylvania  act  of  1854,  section  7  (Pur- 
don  Dig.  p.  239,  pi.  22),  provides  that  each 
board  of  school  directors  may  fill  any  vacancy 
occurring  by  resignation  until  the  next  an- 
nual election  for  directors,  when  such  vacancy 
shall  be  filled  by  electing  a  person  from  the 
district  in  which  the  vacancy  occurs.  Un- 
der this  section  it  has  been  held  that  the 
board  cannot  fill  the  vacancy  for  any  longer 
than  until  the  next  annual  election.  Com.  r. 
Thomas,  10  Phila.  600.  The  provision  in  the 
act,  section  17  (Purdon  Dig.  p.  241,  pi.  33). 
authorizing  less  than  a  majority  of  the  school 
directors  to  fill  vacancies  as  hereinbefore 
directed,"  applies  only  where  the  number  has 
been  reduced  below  a  majority  from  causes 
mentioned  in  sections  7  and  8  of  the  act 
(Purdon  Dig.  pp.  240.  241,  pi.  22.  23). 
Bouton  V.  Royce,  2  Luz.  Leg.  Reg.  241. 
Where  a  vacancy  occurs  in  the  board  of 
school  controllers  in  the  city  of  Scranton. 
which  is  a  city  of  the  third  class,  divided  into 
more  than  twelve  wards,  such  vacancy  is  to 
be  filled  by  the  qualified  voters  of  the  ]n-oi)er 
ward  at  the  next  municipal  election.  Com.  r. 
Evans,  102  Pa.  St.  394.  A  vacancy  in  the 
office  of  school  director  in  the  city  of  Pitts- 
burg, under  Act  Feb.  12,  1869.  §  43  (Pamphl. 
Laws  159),  can  only  be  filled  by  the  directors 
"  until  the  next  annual  organization  of  the 
board,"  which,  under  Act  "March  24.  1S77 
(Pamphl.  Laws  44),  takes  place  in  June: 
General  School  Law  of  May  8.  1854,  7 
(Pamphl.  Laws  618),  providing  for  the  fill- 
ing of  such  vacancies  until  the  next  aniuial 
election  of  school  directors,  being  sujiorseded 
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as  prescribedj  is  invalid. But  it  has  been  held  that,  even  where  there  is  such  neglect 
as  furnishes  a  ground  to  vacate  the  office,  it  does  not  become  vacant  until  new 
appointments  have  been  duly  made  according  to  statute;  ^*  and  even  if  the  failure  of 
one  duly  elected  a  school  trustee  to  qualify  creates  a  vacancy  in  the  office,  the  former 
trustee  is  not  entitled  to  the  office  without  the  consent  of  the  superintendent; 
and  the  appointment  of  one  to  be  a  school  trustee  is  a  nullity,  where  no  vacancy 
exists  in  the  office, as  is  the  appointment  under  similar  circumstances  of  a  treas- 
urer of  a  school-district.^^  So  also  as  a  county  superintendent,  by  declaring  a 
vacancy  in  the  office  of  school  trustee  when  none  in  fact  exists,  does  not  create  a 
vacancy,  an  appointment  to  fill  the  supposed  vacancy  is  void;  and  under  a  statute 
authorizing  a  county  superintendent  to  declare  the  place  of  trustee  to  be  vacant, 
and  fill  it  by  appointment,  in  the  event  the  trustee  elected  shall  fail  to  qualify  on 
or  before  a  certain  date,  the  power  of  the  superintendent  is  not  arbitrary,  and 
must  be  exercised  by  him  before  receiving  the  certificate  of  qualification.^" 

e.  Compensation  and  Reimbursement — (i)  Of  Members  of  District 
Boards,  Unless  the  office  is  a  non-salaried  one,"^  as  where  a  statute  provides 
that  they  shall  serve  without  pay,^^  members  of  district  boards  are,  upon  ful- 


by  the  act  of  1869.  Com.  v.  Pedder,  208  Pa. 
St.  28,  57  Atl.  54. 

Presumption  of  vacancy  of  office. — ^Vllere 
a  statute  provides  for  appointment  by  a 
county  court  to  fill  a  vacancy  an  appointment 
of  school  directors  by  the  court  will  be  pre- 
sumed to  be  upon  a  vacancy  in  the  office 
contemplated  by  statute,  although  the  record 
of  appointment  dees  not  show  a  vacancy,  and 
warrants  drawn  for  teachers'  services  by  such 
directors  are  valid.  Pierce  v.  Edington,  38 
Ark.  150.  And  where  a  resolution  of  a  spe- 
cial meeting,  appointing  a  trustee  in  the 
place  of  one  who  had  been  chosen  a  few  days 
before,  stated  that  the  one  first  chosen  "  had 
refused  to  serve."  it  was  held  in  trespass 
against  the  trustee  for  causing  a  district  tax 
to  be  collected  that  such  statement  was  suffi- 
cient evidence  that  a  vacancy  had  occurred  to 
render  the  second  appointment  valid.  Ran- 
dall V.  Smith,  1  Den.  (N.  Y.)  214. 

The  word  "  may,"  in  the  New  Jersey  act 
of  March  17,  1854,  which  provides  that  in 
case  of  any  vacancy  in  the  board  of  trustees 
of  any  school-district  the  same  may  be  filled 
by  taxable  inhabitants  of  the  district,  was 
not  designated  to  exclude  other  modes  of  fill- 
ing a  vacancy  which  existed  when  the  stat- 
ute was  passed.  State  v.  Patterson,  32 
N.  J.  L.  177. 

Cal.  St.  (1863)  p.  605,  §  14,  authorizing 
the  board  of  education,  in  case  of  a  vacancy 
in  the  office  of  superintendent,  to  appoint  a 
person  to  fill  the  vacancy  until  the  regular 
election  then  next  following,  when  the  office 
shall  be  filled  by  the  election  of  the  people, 
means  the  next  "  general  "  election,  and  not 
the  next  election  at  which  superintendents 
are  to  be  elected.  People  v.  Babcock,  123 
Cal.  307,  55  Pac.  1017. 

83.  Shephard  v.  Whiteley  County,  76  S.  W. 
1084,  25  Ky.  L.  Rep.  1072,  holding  that  un- 
der ky.  St.  (1899)  §  4436,  requiring  a  va- 
cancy in  the  office  of  school  trustee  to  be 
filled  by  the  county  superintendent  by  ap- 
pointment in  writing,  an  appointment  not  in 
writing  is  invalid. 

84.  Woodcock  v.  Bolster,  35  Vt.  632,  hold- 
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ing  that  the  offices  of  a  school-district  do  not 
become  vacant  merely  by  the  failure  of  the 
district  to  maintain  a  school  as  required  bv 
Vt.  Acts  (1859),  No.  32,  and  Acts  (1860), 
No.  4  (Gen.  St.  c.  22,  §  40)  ;  but  such  neglect 
merely  affords  a  reason  for  vacating  the  offices 
and  they  do  not  become  vacant  until  the 
selectmen  have  duly  made  new  appointments. 

85.  Dotson  v.  Stratton,  37  S.  W.  147,  18 
Ky.  L.  Rep.  534. 

86.  McGlone  v.  Zornes,  107  S.  W.  329,  32 
Kv.  L.  Rep.  965;  Shepherd  v.  Gambill,  75 
S.^W.  223,  25  Ky.  L.  Rep.  333  (holding  that 
an  appointment  to  fill  a  vacancy  in  the  office 
of  a  school  trustee  wliich  will  arise  because  of 
a  failure  to  hold  a  prior  election,  being  made 
before  the  vacancv  arises,  is  void)  ;  Reg.  v. 
Nagle,  26  Ont.  249. 

87.  Horneman  v.  Harlan,  47  Kan.  413,  28 
Pac.  177. 

88.  Smythe  v.  Lapsley,  64  S.  W.  733,  23 
Ky.  L,  Rep.  1065  (holding  that  the  action 
of  the  county  superintendent  of  schools  in 
removing  a  trustee  for  misfeasance  in  office, 
and  in  appointing  another  in  his  stead,  was 
void,  Vv^here  the  notice  of  the  proceeding  failed 
to  state  the  acts  relied  on  as  constituting 
misfeasance;  and,  the  state  superintendent 
having  properly  so  decided  on  appeal,  the  acts 
of  the  appointee  to  fill  the  supposed  vacancy 
done  pending  the  appeal  to  the  state  superin- 
tendent were  void,  and  the  subsequent  acts 
of  the  trustee  sought  to  be  removed  were 
valid)  ;  Mattingly  v.  Vancleave,  61  S.  W. 
257,  22  Ky.  L.  Rep.  1761  (holding  also  that, 
although  such  an  appointee  may  have  been 
a  de  facto  officer  by  reason  of  his  recognition 
by  the  county  superintendent,  yet  he  ceased 
to  be  so  when  notified  by  the  county  super- 
intendent that  he  was  no  longer  considered 
trustee;  and  his  acts  thereafter,  although  on 
the  same  day  he  received  such  notice,  were 
void ) . 

89.  Shelbourne  r,  Blatterman,  49  S.  W. 
952,  20  Ky.  L.  Rep.  1730. 

90.  Hinman  v.  Battle  Creek  School  Dist. 
No.  1,  4  Mich.  168. 

91.  See  Houston  Independent  School  Dist. 
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filling  their  duties,  entitled  to  the  compensation  provided  by  statute, and  in 
the  absence  of  a  fixed  or  agreed  sum  are  entitled  to  receive  a  reasonable  com- 
pensation for  their  services/"^^  each  member  of  the  board  being  entitled  to  a  pro 
rata  proportion  of  the  board's  salary,  without  reference  to  the  amount  of  his 
services,  in  the  absence  of  a  different  apportionment  by  the  school-district.^'' 
But  a  member  of  a  district  board  who  without  authority  usurps  powers  of  the 
board  is  not  entitled  to  extra  compensation  for  the  labor  he  expends;  nor  is  a 
member  ol  the  board  entitled  without  prior  contract  to  compensation  for  extra 
services  rendered  to  the  school-district  outside  of  his  regular  duties. In  addi- 
tion to  compensation  for  services  members  are  entitled  to  reimbursement  for  money 
properly  expended  in  the  interest  of  the  district, and  thus  the  trustee  of  a  school 
township,  after  having,  within  the  scope  of  his  authority,  employed  the  necessary 
teachers,  may,  upon  finding  a  lack  of  funds  for  paying  the  same,  advance  the 
necessary  sum,  and  look  to  the  corporation  for  reimbursement ;  ®^  and  a  prudential 
committee  being  authorized  by  statute  to  provide  fuel  may  supply  a  deficiency 
thereof  and  charge  the  price  to  the  district. Expenditures  by  members  of  a 
school-board  must  be  recovered  in  the  manner  provided  by  statute,  and  if  this 


V,  Dow,  (Tex.  Civ.  App.  (1901)  63  S.  W.  1027, 

holding  that  under  the  Texas  act  of  Feb. 
21,  1900,  providing  for  the  election  of  trus- 
tees to  constitute  the  school-board  of  an  in- 
dependent school-district,  all  of  whom  shall 
serve  without  compensation,  and  directing 
that  they  shall  choose  necessary  officers  and 
committees,  such  board  cannot  allow  com- 
pensation to  their  secretary  and  treasurer 
elected  from  their  own  number,  although  the 
act  of  June  23,  1897,  as  amended  by  the  act 
of  June  6,  1899,  allows  the  use  of  local  school 
funds  for  paying  employees,  and  other  pur- 
poses necessary  in  the  conduct  of  the  public 
schools,  to  be  determined  by  the  trustees. 

92.  See  cases  cited  infra,  this  and  follow- 
ing notes. 

Pa.  Act,  May  8,  1854,  §§  12,  14,  allowing 
the  secretary  of  the  board  of  school  directors 
to  receive  such  compensation  as  the  board 
may  direct,  is  not  affected  by  the  act  of 
June  11,  1885,  such  act  being  repealed  by  the 
act  of  June  16,  1891,  relating  to  school-dis- 
tricts composed  of  cities  of  the  third  class. 
Com.  V.  Mackin,  8  Kulp  176.  Nor  are  these 
sections  of  the  act  repealed  by  the  act  of 
March  31,  1860,  section  66,  making  it  un- 
lawful for  the  director  in  any  corporation 
municipality  to  be  secretary  or  other  officer 
subordinate  to  the  president  and  directors  re- 
ceiving a  salary.    Com.  v.  Mackin,  supra. 

93.  Manchester  v.  Potter,  30  N.  H.  409. 

94.  Stone  v.  Towne,  67  N.  H.  113,  29  Atl. 
637. 

95.  Moore  v.  Toledo  City  Independent  Dist., 
55  Iowa  654,  8  N.  W.  631,  holding  that  where 
a  school-house  duly  authorized,  being  erected 
for  an  independent  school-district,  is  aban- 
doned by  the  contractor  before  completion, 
the  board  of  directors  have  power,  and  it  is 
their  duty  to  go  on  and  complete  the  build- 
ing, but  a  member  of  such  board,  who  by  its 
direction  employed  men  and  superintended 
such  completion,"^  is  not  entitled  to  extra  com- 
pensation therefor  from  the  district. 

96.  Black  v.  Allegheny  Tp.  School  Dist., 
16  Montg.  Co.  Rep.  (Pa.)  179, 

97.  Manchester  v.  Potter,  30  N.  H.  409. 
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Where  the  statute  requires  the  school  di- 
rector to  defend  suits  against  the  district 
unless  otherwise  specially  directed  by  vote, 
he  can  recover  from  the  district  the  expenses 
thereof.    Fobes  v.  School  Dist.,  10  Wis.  117. 

Effect  of  rescission  of  vote  authorizing  ex- 
penditure.— Where  a  school  committee  ap- 
pointed in  consequence  of  a  resolution  of  the 
inhabitants  of  the  district  to  purchase  a  site 
for  a  school-house  do  so,  giving  a  note  there- 
for, and  are  compelled  to  pay  for  it  out  of 
their  own  personal  funds,  they  may  recover 
the  amount  from  the  district,  notwithstand- 
ing a  subsequent  rescission  of  the  votes  au- 
thorizing the  purchase,  and  although  the  note 
was  paid  subsequent  to  the  descinding  vote. 
Kingman  v.  North  Bridgewater  School  Dist. 
No.  13,  2  Cush.  (Mass.)  426. 

Expenses  incurred  without  authority. — 
Where  in  an  action  by  a  school  city  against 
one  who  has  been  president  of  its  board  of 
school  trustees  for  a  conversion  of  money  col- 
lected by  him,  it  appears  that  he  made  the 
collection  without  authority,  the  expense  of 
collection  is  not  ground  for  recoupment. 
Knowlton  v.  Logansport,  75  Ind.  103. 

School  director  prohibited  by  statute  from 
contracting  with  district. — Where  a  statute 
prohibits  a  director  from  being  interested  in 
any  contract  made  by  the  board  of  which  he 
is  a  member,  it  cannot  be  evaded  by  appro- 
priation or  payments  for  labor  performed 
or  materials  furnished  for  the  benefit  of  the 
district  on  the  pretext  that  they  were  per- 
formed or  furnished  without  any  interest, 
but  being  enjoyed  by  the  district  should  be 
paid  for  as  a  matter  of  justice.  School  Di- 
rectors i\  Parks,  85  111.  338,  holding  that  a 
school  director  who  performs  labor  in  re- 
pairing a  school-house,  and  furnishes  the 
school  with  wood,  is  not  entitled  to  com- 
pensation therefor,  and,  when  paid  for  siich 
services  and  wood  by  his  co-directors,  the 
money  may  be  recovered  back. 

98. '  Kiefer  r.  Troy  School  Tp.,  102  Ind. 
279,  1  N.  E.  560. 

99,  Norton  r.  Tinmouth  School  Dist.  No. 
7,  37  Vt  521. 
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is  to  be  from  school  money  assigned  to  the  district  it  must  be  recovered  in  an 
action  against  the  district  itself.^ 

(ii)  Of  Other  District  and  Local  Officers.  In  like  manner  as  the 
compensation  of  members  of  district  boards  is  fixed  by  statute,^  so  also  is  the 
compensation  of  other  district  officers;^  and,  hke  officers  of  district  boards/  they 
cannot  claim  extra  compensation  not  provided  for  in  the  statute/  or  not  included 
in  an  estimate  of  school  expenses  required  by  statute  to  be  posted;  ^  and  where 
the  statute  makes  no  provision  for  the  payment  of  services,  it  is  held  that  a  promise 
on  the  part  of  the  town  to  pay  for  them  is  not  implied  from  the  fact  of  the  election 
of  the  officers  and  the  rendition  of  services.'^  A  treasurer  of  a  board  of  education 
who  has  voluntarily  paid  to  his  successor  all  moneys  in  his  hands,  including  the 
commission  he  was  entitled  to  by  law,  cannot,  on  being  again  elected  treasurer, 
hold  out  of  the  money  then  coming  into  his  hands  the  amount  of  commissions 


1.  Giles  r.  Sanbornton  School  Dist.  No.  14, 
31  N.  H.  304. 

2.  See  supra,  III,  D,  6,  e,  (i). 

3.  See  the  statutes  of  the  several  states. 
And  see  cases  cited  infra,  this  and  the  follow- 
ing notes. 

Fixing  compensation  of  treasurer  after  ex- 
piration of  term. —  The  board  of  directors  of 
a  school-district,  empowered  to  fix  the  com- 
pensation of  the  treasurer  of  the  board  at 
any  sum  not  exceeding  two  per  cent  on  the 
amount  of  school  taxes  collected,  cannot, 
after  expiration  of  the  treasurer's  term,  fix 
his  compensation  at  less  than  the  maximum 
two  per  cent.  Allen  Sub-school  Dist.  v. 
Vogel,  16  Pa.  Co.  Ct.  661. 

Under  Pa.  Act,  May  23,  1874  (Pamphl. 
Laws  252),  which  provides  that  the  city  con- 
troller shall  "  have  supervision  and  control 
of  the  fiscal  concerns  of  all  departments,  bu- 
reaus, and  officers  of  the  city  and  school  dis- 
trict," where  a  school-district  does  not  accept 
this  act,  but  continues  to  act  under  a  special 
law,  under  which  it  has  power  to  appoint  an 
auditor  to  the  school  accounts,  and  the  city 
controller  audits  the  school  accounts,  the 
school-board  having  passed  a  resolution  that 
it  was  his  duty  as  city  controller  to  do  so, 
not  having  been  appointed  auditor  by  the 
school-district  he  cannot  recover  compen- 
sation for  such  services.  Rothrock  v.  Easton 
School  Dist.,  133  Pa.  St.  487,  19  Atl.  483. 

4.  See  supra,  111,  D,  6,  e,  (i). 

5.  Lovingston  v.  Board  of  Trustees,  99  111. 
564,  holding  that  a  school  treasurer  is  not 
entitled  to  any  compensation  above  that  fixed 
by  the  board  of  trustees  before  his  appoint- 
ment for  the  performance  of  any  duty  im- 
posed on  him  by  law,  and  it  being  his  duty  to 
collect  from  the  city  money  received  as  li- 
cense-fees, he  has  no  right  to  accept,  instead 
of  money,  city  warrants,  or  to  procure  the 
issue  of  city  bonds  for  the  same  and  sell 
them  at  a  discount,  and,  having  done  so,  he 
cannot  claim  extra  compensation  therefor. 
And  see  Montezuma  Independent  School  Dist. 
V.  McDonald,  39  Iowa  564,  holding  that  where 
the  treasurer  of  a  school-district,  who  used 
in  his  own  business  funds  intrusted  to  him, 
claimed  no  compensation  for  his  services,  and 
the  board  of  directors  did  not  award  it,  in 
an  action  upon  his  official  bond,  nothing 
shoiild  be  allowed  for  his  services. 

[Ill,  D,  6,  e,  (I)] 


The  treasurer  of  an  independent  district 

cannot  recover  for  his  services  a  greater 
amount  than  the  sum  fixed  by  the  board  of 
directors  under  the  statute,  even  though  the 
compensation  was  not  fixed  until  after  the 
expiration  of  his  term.  Wilson  v.  Osceola 
Independent  Dist.,  39  Iowa  471. 

Money  paid  to  a  teacher  by  a  school  agent 
cannot  be  considered  as  money  paid  for  the 
town,  so  as  to  entitle  him  to  maintain  an  ac- 
tion against  it  for  money  paid,  as  the  school 
money  collected  by  the  selectmen,  if  paid  to 
the  town  treasurer,  must  be  considered  in  his 
hands  as  treasurer  of  the  selectmen,  and  not 
of  the  town.  Tolman  v.  Marlborough,  3  N.  H. 
57. 

Compensation  in  two  offices. —  Under  the 
act  of  May  23,  1874,  section  42,  which  pro- 
vides that  the  city  treasurer  shall  be  ex 
officio  school  treasurer,  and  shall  qualify  as 
school  treasurer,  the  office  of  school  treas- 
urer is  not  merged  in  that  of  city  treasurer, 
and  the  incumbent  is  entitled  to  compensa- 
tion for  both  offices.  McGauley  v.  Easton 
School  Dist.,  133  Pa.  St.  493,  19  Atl.  410; 
Scranton  School-Dist.  v.  Simpson,  133  Pa.  St. 
202,  19  Atl.  359.  But  a  city  treasurer  who 
is  also  ex  officio  treasurer  of  the  school-dis- 
trict is  not  entitled  to  compensation  for  serv- 
ices rendered  in  the  latter  capacity  subse- 
quent to  the  expiration  of  his  term  as  city 
treasurer,  where  his  successor  as  city  treas- 
urer fails  to  qualify  as  school  treasurer, 
since  the  law  denies  to  him  compensation  for 
services  rendered  as  school  treasurer  while 
city  treasurer,  and  he  is  not  entitled  to  the 
office  subsequent  to  the  qualification  of  his 
successor  as  city  treasurer.  Knorr  v.  Board 
of  Education,  8  Ohio  Dec.  (Reprint)  672,  9 
Cine.  L.  Bui.  182. 

6.  Gibson  v.  Roach,  2  N.  Y.  App.  Div.  86, 
37  N.  Y.  Suppl.  567. 

7.  Talbot  V.  East  Machias,  76  Me.  415. 

Under  Kirby  Dig.  Ark.  §§  7630,  7631,  pro- 
viding that  one  of  the  directors  of  a  school- 
district  shall  act  as  clerk,  and  prescribing  the 
duties  he  shall  perform,  but  containing  no  pro- 
vision for  his  compensation,  a  board  of  school 
directors  has  no  authority  to  vote  a  salary  to 
a  director  appointed  to  act  as  clerk,  since  in 
the  absence  of  legislation  he  took  the  posi- 
tion with  its  burdens,  and  without  pay. 
Clarke  ?;.  Clark  County  School  Dist.  No.  16, 
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so  paid  over  to  him.^  The  salaries  of  the  secretary  and  the  treasurer  of  the  board 
of  directors  of  the  district  are  part  of  the  necessary  expenses  to  which  the  con- 
tingent fund  is  appropriated.^ 

f.  Powers  and  Functions  —  (i)  In  General.  Officers  of  school-districts 
are  public  officers/^  and,  like  other  public  officers/^  their  authority  and  powers 
are  generally  determined  by  statute  and  they  can  rightfully  perform  all  those 
acts  which  the  law  expressly  or  impliedly  authorizes/^  such  as  disbui'sing  school 


84  Ark.  516,  106  S.  W.  677.  And  funds  in 
the  hands  of  a  county  treasurer  belonging  to 
the  school-district,  illegally  paid  by  the 
county  treasurer  for  the  salary  of  such  clerk 
of  a  board  of  school  directors,  may  be  re- 
covered back  by  such  treasurer  on  discovery 
of  his  mistake.  Clarke  v.  Clark  County 
School  Dist.  No.  16,  supra. 

8.  Bunn  v.  People,  32  111.  App.  410. 

9.  Yaggy  i\  Monroe  Dist.  Tp.,  80  Iowa 
121,  45  N.  W.  553. 

10.  Authority:  To  change  districts  see 
supra,  III,  C,  1,  b.  To  change  school-house 
site  see  infra,  III,  E,  2,  c.  To  contract  in 
general  see  infra,  III,  E,  4.  To  contract  with 
teachers  see  infra.  III,  H,  3.  To  control 
school  buildings  see  infra.  III,  E,  2,  f.  To 
execute  bills  or  notes  see  infra.  III,  F,  3.  To 
fix  school  terms,  vacations,  and  holidays 
see  infra,  III,  I,  2.  To  grant  certificates  or 
licenses  to  teachers  see  infra.  III,  H,  1,  c. 
To  hire  property  for  school  purposes  see  infra, 
III,  E,  1,  c;  III,  E,  2,  d.  To  incur  expenses 
for  highways  for  access  to  school-house  see 
infra.  III,  E,  5,  c.  To  issue  orders  or  certifi- 
cates of  indebtedness  see  infra,  III,  F,  2,  d. 
To  locate  school-house  site  see  infra,  III,  E, 
2,  b.  To  make  rules  and  regulations  for  ad- 
mission of  pupils  see  infra.  III,  I,  1.  To 
mortgage  district  property  see  infra.  III,  E, 

1,  e.  To  prescribe  and  furnish  text-books 
see  infra.  III,  E,  2,  e.  To  provide  school- 
house  see  infra.  III,  E,  2,  a.  To  repair  school 
building  see  infra,  III,  E,  2,  g.  To  sue  for 
injuries  to  school  property  see  infra,  III,  E, 

2,  g,  (III). 

Control  by  courts  over  district  boards  see 
supra.  III,  A.  2. 

11.  Ogden  V.  Raymond,  22  Conn.  379,  58 
Am.  Dec.  429;  Morse  v.  Ashley,  193  Mass. 
294,  79  N.  E.  481  (holding  that  under  Mass. 
Rev.  Laws,  c.  42,  §  27,  providing  that  the 
school-committee  of  a  town  shall  have  "  the 
general  charge  and  superintendence  of  all  the 
public  schools,"  the  school-committee  act,  not 
as  agents  of  the  town,  but  as  public  officers, 
intrusted  with  powers  and  charged  with  du- 
ties concerning  the  maintenance  of  the 
school)  ;  Kimbrough  v.  Barnett,  93  Tex.  301, 
55  S.  W.  120  (holding  that  under  Tex.  Const, 
art.  16,  §  30,  providing  that  the  duration  of 
offices  not  fixed  by  the  constitution  shall  not 
exceed  two  years,  trustees  of  independent 
school-districts,  authorized  to  exercise  ex- 
elusive  control  over  the  management  of  free 
schools  within  their  districts,  and  to  hold 
title  to  the  school  property,  are  public  of- 
ficers, although  they  receive  no  salary  or 
compensation);  Buchanan  r.  Graham'  36 
Tex.  Civ.  App.  468,  81  S.  W.  1237  (holding 
that  school  trustees  are  public  officers  within 


Const,  art.  16,  §  1,  providing  that  all  officers 
shall  take  a  prescribed  oath  before  entering 
on  the  duties  of  their  office)  ;  Hendricks  r. 
State,  20  Tex.  Civ.  App.  178,  49  S.  W.  705 
(holding  that  under  Tex.  Rev.  St.  (1895) 
arts.  3953-3955,  providing  for  trustees  for 
school-districts,  and  prescribing  the  manner 
of  their  election,  their  duties,  oath,  and  term 
of  office,  the  trustee  of  a  school-district  is  a 
public  officer,  being  intrusted  with  the  exer- 
cise of  a  part  of  the  sovereign  function  of 
the  state ) . 

A  treasurer  of  a  school-district  is  a  public 
officer  within  the  meaning  of  Mo.  Rev.  St. 
(1899)  §  4274,  providing  the  period  within 
which  civil  actions  shall  be  commenced,  after 
the  cause  of  action  has  accrued.  State  v. 
Harter,  188  Mo.  516,  87  S.  W.  941. 

But  the  duties  of  the  clerk  of  a  school- 
board  are  purely  ministerial,  and  he  is  ob- 
liged to  record  its  proceedings  whenever  it 
directs  him  to  do  so,  and  he  is  not  liable  for 
costs  when  such  record  is  quashed.  Cham- 
paign County  Tp.  19  v.  Shepherd,  139  111. 
114,  28  N.  E.  1073.  But  see  State  v.  Coon, 
26  Ohio  Cir.  Ct.  241,  holding  that  under 
Rev.  St.  §  3899-3  the  clerk  of  the  board  of 
education  is  a  public  officer. 

School-boards  are  not  agents  of  the  dis- 
tricts, but  their  trustees.  Wheeler  r.  xVlton 
School  Dist.,  66  N.  H.  540,  23  Atl.  89. 

12.  See  Officers,  29  Cyc.  1431  et  seq. 

13.  Tufts  V.  State,  119  Ind.  232,  21  N.  E. 
892;  Com.  v.  Campbell,  8  Pa.  Dist.  645,  23 
Pa.  Co.  Ct.  313,  holding  that  where,  under 
the  law,  a  school-board  is  a  quasi-corpora- 
tion, dating  from  its  creation  by  statute, 
with  the  incident  of  succession,  it  has  power 
to  act  upon  the  default  of  a  member  arising 
in  a  previous  year. 

Discontinuing  school. — A  school  trustee 
may  for  good  cause  discontinue  a  school  in 
his  township,  and  where  it  appears  that 
there  are  other  schools  being  taught  therein 
which  the  pupils  can  conveniently  attend, 
and  that  the  average  daily  attendance  at  the 
school  in  question,  during  the  last  term,  wa'^ 
but  four  pupils,  the  number  not  being  re- 
duced by  sickness  or  other  providential  cause, 
no  abuse  of  the  trustee's  discretion  is  shown. 
Tufts  V.  State,  119  Ind.  232,  21  N.  E.  892. 
See  also  infra.  111,  E,  2,  a,  (iv). 

Appointment  of  salary  commission. —  The 
Pennsylvania  act  of  Feb.  12.  1869  (Pamplil. 
Laws  150),  creating  the  central  board  of 
education  of  Pittsburg,  gives  no  power  to 
such  board  to  appoint  a  salary  commission 
and  delegate  to  it  the  power  to  examine 
teachers  and  fix  their  salaries.  Houston  r. 
Pittsburg  Central  Bd.  of  Education,  220 
Pa.  St.  33,  68  Atl.  1036. 
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fimds/"^  prescribing  courses  to  be  given,  such  as  music/^  employing  necessary 
teachers/^  and  ail  other  things  necessary  for  the  government  of  schools  and  the 
control  and  management  of  teachers  employed  therein/'  subject  only  to  the 
general  educational  laws  of  the  state. But  a  board  of  school  directors  can 


Right  to  divest  board  of  statutory  powers. 

—  A  school-district  cannot,  by  vote,  deprive 
the  prudential  committee  of  the  power  given 
by  statute  to  provide  board  for  teachers. 
Danbury  School  Dist.  No.  7  r.  Currier,  45 
N.  H.  573.  And  school  directors  cannot,  by 
contract,  divest  themselves  of  the  powers  con- 
ferred on  them  for  public  purposes.  Conley 
V.  West  Deer  Tp.  School  Directors,  32  Pa. 
St.  194. 

Reconsideration  of  refusal  to  act. —  If  a 

board  of  education  refuses  to  do  an  act  re- 
quired by  a  statute  to  be  done  at  a  particular 
time,  and  the  act  is  such  that  the  board 
could  be  compelled  by  mandamus  to  perform 
it,  the  board  may  afterward,  on  its  own 
motion,  do  the  act.  Corrothers  Clinton 
Dist.  Bd.  of  Education,  16  W.  Va.  527. 

The  powers  and  duties  of  the  board  of  edu- 
cation of  the  city  of  Camden  under  its  act 
of  incorporation  (N.  J.  Pamphl.  Laws 
(1854),  p.  88)  and  amendment  (Pamphl. 
Laws  (1874),  p.  246),  and  those  of  its 
officers,  were  not  abrogated  or  diminished  by 
the  general  act  of  March  10,  1892,  changing 
the  method  of  selection  of  the  commissioners 
of  public  instruction  now  forming  such  board, 
and  granting  additional  powers  (3  Gen.  St. 
p.  3096).  Rose  v.  Hufty,  63  N.  J.  L.  195, 
42  Atl.  836. 

Duty  to  provide  free  transportation  of 
pupils. —  Under  a  statute  providing  that  it 
shall  be  cause  for  transfer  if  the  nearest 
school  to  any  child  entitled  to  school  privi- 
leges shall  be  more  than  one  mile  from  his 
residence,  and  there  is  a  school  in  an  ad- 
joining corporation  within  one-half  mile, 
"  unless  free  transportation  ...  is  provided." 
The  trustee  of  a  consolidated  school-district 
was  under  no  duty  to  provide  free  transporta- 
tion for  pupils  to  and  from  the  school,  and 
the  legal  duty  of  the  school  trustee  was  not 
affected  by  the  fact  that  his  predecessor, 
with  the  concurrence  of  the  advisory  board, 
levied  a  tax  to  provide  such  transportation. 
State  V,  Jackson,  108  Ind.  384,  81  N.  E.  62. 
A  trustee  of  a  school-district  whose  school 
had  been  abandoned  could  not  be  compelled 
to  furnish  a  conveyance  for  pupils  to  another 
district  school.  Nelson  v.  State,  168  Ind. 
491,  81  N.  E.  486.  See  also  iw/ra.  III,  E, 
5,  b. 

City  treasurer  ex  officio  school  treasurer. — 

Under  Pa.  Act  May  23,  1874,  §  42  (Pamphl. 
Laws  256 ) ,  accepted  by  the  school-district 
of  the  city  of  Harrisburg  by  authority  of 
section  41,  proviso  4,  the  city  treasurer  of 
the  city  of  Harrisburg  is  ex  officio  school 
treasurer  of  the  school-district  of  that  city. 
Com.  V.  Middleton,  210  Pa.  St.  582,  60  Atl. 
297. 

Authority  to  deposit  in  bank. —  Under  Iowa 
Code  (1873),  §  1747,  which  provides  that  a 
school  treasurer  shall  hold  all  moneys  be- 
longing to  the  district,  and  shall  pay  out 
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the  same  on  the  order  of  the  president, 
countersigned  by  the  secretary,  the  word 
"  hold  "  as  so  used  does  not  require  that  the 
treasurer  should  keep  the  moneys  of  the 
district  in  his  physical  possession  at  all 
times,  and  does  not  prohibit  the  treasurer 
from  making  a  general  deposit  of  the  dis- 
trict's funds  in  a  solvent  bank  to  his  credit 
as  treasurer.  Hunt  v.  Hopley,  120  Iowa  695, 
95  N.  W.  205.  See  also  infra,  III,  F,  2, 
a,  (III). 

14.  People  V.  Lathrop,  19  How.  Pr.  (N.  Y.) 

358,  holding  that  it  is  the  duty  of  the  board 
of  education  of  the  city  of  Rochester,  and 
it  has  the  requisite  power,  in  its  discretion, 
to  disburse  all  moneys  raised  and  received 
according  to  law,  in  purchasing  sites,  build- 
ing and  repairing  school-houses,  and  support- 
ing teachers,  and  discharge  all  the  contingent 
and  incidental  expenses  connected  therewith. 

15.  W.  P.  Myers  Pub.  Co.  v.  White  River 
School  Tp.,  28  Ind.  App.  91,  62  N.  E. 
66. 

16.  Singleton  v.  Austin,  27  Tex.  Civ.  App. 
88,  65  S.  W.  686. 

17.  People  v.  New  York  Bd.  of  Education, 
4  N.  Y.  St.  747  (so  holding  under  N.  Y. 
Laws  (1882),  c.  410,  §§  1022,  1026,  as  to 
the  board  of  education  of  the  city  of  New 
York)  ;  New  Antioch  Bd.  of  Education  v. 
Pulse,  10  Ohio  S.  &  C.  PI.  Dec.  17,  7  Ohio 
N.  P.  58  (holding  that  in  Ohio  the  manage- 
ment of  public  schools  is  by  express  statutory 
provisions  under  the  exclusive  control  of 
boards  of  education;  and  that  each  board  is 
required  to  "  make  such  rules  and  regula- 
tions "  for  the  government  of  the  schools  under 
its  control  as  "  it  may  deem  expedient  and 
necessarv " )  ;  Weatherby  v,  Chattanooga, 
(Tenn.  Ch.  App.  1898)  48  S.  W.  136  (holding 
that  an  ordinance  establishing  a  school-board 
under  Shannon  Code,  §  1467,  authorizing 
the  board  of  mayor  and  aldermen  of  a  city 
establishing  public  schools  to  appoint  such 
a  board,  which  shall  have  full  power  to 
manage  and  control  such  schools,  elect  or 
employ  teachers,  and  prescribe  all  needful 
rules  and  regulations,  by  implication  author- 
izes the  school-board  to  pass  rules  and  regu- 
lations for  the  government  of  schools,  the 
employment  of  teachers,  etc.,  where  such 
power  is  not  exercised  by  the  board  of  mayor 
and  aldermen. 

Excluding  members  of  secret  societies  from 
school-games. — A  board  of  education  has 
power  to  adopt  a  rule  excluding  all  pupils 
who  are  members  of  secret  societies  from 
participating  in  athletic  contests,  etc.,  and 
such  a  rule  is  reasonable.  Wilson  v.  Chicago 
Bd.  of  Education,  137  111.  App.  187  [affirmed 
in  233  111.  464,  84  N.  E.  697,  15  L.  R.  A. 
N.  S.  1136]. 

18.  People  V.  New  York  Bd.  of  Education, 
4  N.  Y.  St.  747  [reversed  on  other  grounds 
in  143  N.  Y.  62,  37  N.  E.  63]. 
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exercise  no  other  powers  than  those  expressly  granted,  or  which  are  necessarily 
implied  from  those  granted/^  and  can  exercise  no  greater  power  than  the  legis- 
lature can  confer  upon  them ;  ""-^  and  thus,  unless  expressly  authorized  by  statute,^^ 
it  cannot  prosecute  actions,^^  except  upon  the  official  bonds  of  its  officers  or  to 
recover  school  moneys  from  them,^^  or  to  recover  school  taxes ;  and  it  cannot 
expend  district  funds  in  defending  an  action  against  its  members  individually 
for  their  own  wrong  and  school-district  officers,  not  having  power  to  levy  taxes, 
have  no  power  to  incur  indebtedness  for  the  purpose  of  keeping  the  schools  open 
beyond  the  time  for  which  funds  are  provided The  discretion  of  a  school- 
board  in  the  exercise  of  its  administrative  functions  cannot  ordinarily  be  con- 
trolled by  mandamus. 

(ii)  Mode  of  Action;  Meetings  and  the  Organization  Thereof  — 
(a)  General  Rules.  District  boards  must  exercise  their  power  in  the  manner 
prescribed  by  the  constitutional  act,  charter,  or  general  educational  law.^^    As  a 


19.  Cumberland  County  Dist.  No.  3  School 
Directors  v.  Fogleman,  76  111.  189;  Peers  v. 
Madison  County  School  Dist.  No.  3  Bd.  of 
Education,  72  111.  508;  Harris  v.  Kill,  108 
111.  App.  305,  holding  that  the  board  of  edu- 
cation of  Chicago,  like  all  municipal  bodies, 
has  only  such  powers  as  are  expressly  given 
to  it,  or  as  result  by  fair  implication  from 
the  powers  granted. 

Members  of  a  village  council,  who  are  also 
made  a  board  of  education,  can  only  exercise 
the  powers  conferred  expressly  or  by  impli- 
cation. They  may  do  such  things  as  may  be 
necessary  to  effectuate  the  purposes  of  the 
creation  of  the  body  of  which  they  are 
officers;  but  they  have  not  an  unlimited  dis- 
cretion, and  must  look  to  the  law  creating 
the  office  for  their  warrant  in  all  they  do 
officially.    Sherlock  v.  Winnetka,  68  111.  530. 

20.  Adams  v.  Brenan,  177  111.  194,  52  N.  E. 
314,  69  Am.  St.  Rep.  222,  42  L.  R.  A.  718. 

21.  See  the  statutes  of  the  several  states. 
And  see  Caledon  Tp.  School  Trustees  v.  Cale- 
don  Tp.,  12  U.  C.  C.  P.  301. 

A  demand  or  order  from  a  majority  of  the 
school  trustees  of  a  school  section  is  necessary 
to  sustain  an  action  against  a  municipal  cor- 
poration for  money  collected  under  a  by-law, 
passed  under  the  authority  of  U.  C.  Consol. 
St.  c.  64.  §  34.  Caledon  Tp.  School  Trus- 
tees V.  Caledon  Tp.,  12  U.  C.  C.  P.  301. 

22.  Burgess  v.  Uxbridge  School  Dist.,  100 
Mass.  132,  holding  that  authority  to  prose- 
cute actions  is  not  incidental  to  the  official 
power  of  the  committee  of  a  school-district, 
and  the  vote  of  a  district  to  stop  an  action  does 
not  render  the  district  liable  for  expenses 
previously  incurred  by  the  committee  in  pros- 
ecuting it  without  special  authorization. 

"  To  look  into  the  rights  of  the  district."— 
A  vote  of  a  school-district  for  its  prudential 
committee  to  look  into  the  rights  of  the 
district"  does  not  imply  authority  to  prose- 
cute an  action.  Burgess  v.  Uxbridge  School 
Dist.,  100  Mass.  132. 

23.  Stephen  Tp.  School  Trustees  v.  Mitchell, 
29  U.  C.  Q.  B.  382,  holding  that  a  board  of 
school  trustees  may  maintain  an  action  for 
money  had  and  received  against  their  secre- 
tary-treasurer, to  recover  a  balance  of  money 
in  his  hands  not  expended  or  accounted  for. 
And  see  infra,  III,  D,  6,  g,  (iii). 


Recovery  of  seal  and  papers. — A  court  of 
equity  has  jurisdiction  to  order  persons 
wrongfully  claiming  to  be  school  trustees  to 
deliver  up  the  corporate  seal  and  papers  to 
the  legal  trustees.  Belleville  Roman  Catholic 
Separate  Schools  v.  Grainger,  25  Grant  Ch. 
(U.  C.)  570. 

24.  Healy  v.  Carey,  13  Can.  L.  J.  N.  S. 
91. 

25.  Hotchkiss  v.  Plunkett,  60  Conn.  230, 
22  Atl.  535,  holding  that  the  board  of  edu- 
cation of  a  school-district  cannot  expend  the 
funds  of  the  district  to  defend  a  lawsuit 
against  its  members  individually,  who,  it  is 
claimed,  have  injured  the  business  of  others 
by  refusing  to  entertain  their  bid  to  furnish 
stationery,  and  as  a  reason  therefor  stated 
to  various  persons  that  the  bidders  had  car- 
ried on  their  business  dishonestly,  and  had 
cheated  the  district. 

26.  Jay  v.  Cascade  County  School  Dist. 
No.  1,  24  Mont.  219,  61  Pac.  250. 

27.  State  v.  Tate  Tp.  Bd.  of  Education,  15 
Ohio  Cir.  Ct.  10,  8  Ohio  Cir.  Ct.  166,  hold- 
ing that  the  determination  of  whether  a 
bridge  shall  be  built  for  the  accommodation  of 
school  children,  and  its  location,  are  adminis- 
trative functions  of  a  school-board. 

28.  Schofield  v.  Watkins,  22  111.  66;  Her- 
rington  v.  Liston  Dist.  Tp.,  47  Iowa  11; 
State  V.  Saline  County  School  Dist.  No.  49, 
22  Nebr.  48,  33  N.  W.  480  (holding  that  the 
duties  devolved  upon  the  m_embers  of  thf? 
school-district  board,  or  upon  the  moderator 
and  director,  by  Nebr.  Comp.  St.  c.  79,  §  8, 
subd.  4,  can  only  be  performed  by  these  two 
officers  acting  in  conjunction)  ;  Butler  v. 
Leighton  School  Dist.,'  149  Pa.  St.  351.  24 
Atl.  308.  See  Darter  i\  State,  50  Ind.  510. 
under  Ind.  Act  of  March  8.  1873. 

A  board  of  education  has  the  authority  to 
reconsider  a  vote  during  the  same  session  at 
which  the  original  vote  was  taken.  State  v. 
Womack,  4  Wash.  19,  29  Pac.  939. 

In  Pennsylvania,  where  the  continuing  and 
newly  appointed  members  of  a  school-board 
meet  to  organize,  their  first  business  is  to 
effect  a  temporary  organization  for  the  pur- 
pose of  ascertaining  who  the  directors  are, 
as  shown  by  the  certificates  or  returns  of 
election,  which  are  prima  facie  evidence  of 
theii  right  to  seats  in  the  board,  and  then  a 
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general  rule  they  may  -'^  and  must  act  as  a  majority,  for  it  is  essential  to  a  per- 
formance of  a  valid  act  that  the  board  exercises  its  powers  as  a  unit,^*^  officially 
when  duly  assembled  at  a  meeting  of  the  board,^^  and  trustees  of  a  school-district 


permanent  organization  should  follow,  by 
the  appointment  of  a  president,  secretary, 
and  treasurer,  as  required  by  the  statute  of 
May  8,  1854  (Purdon  Dig.  p.  240,  pi.  28), 
and  this  is  the  only  organization  known  to 
the  law.  Bouton  v.  Royce,  10  Phila.  559 
[affirmed  in  1  Walk.  215].  The  functions  of 
the  newly  elected  school  directors  attach  as 
soon  as  the  terms  of  their  predecessors  ex- 
pire, and  they  are  entitled  to  participate  in 
the  organization  of  the  new  board.  Bouton 
V.  Royce,  supra.  But  where  three  newly 
elected  school  directors  of  a  borough  met 
two  out  of  the  three  continuing  directors  to 
organize,  but  the  latter  did  not  participate 
in  the  manner  required  by  law,  looking  to 
an  organization  of  a  school-board,  the  or- 
ganization was  defective,  and  there  was  no 
legally  constituted  board  of  school  directors 
for  the  borough  in  question.  Volrath  v. 
Drum,  7  Luz.  Leg.  Reg.  223. 

A  provision  in  a  city  charter  authorizing 
the  board  of  education  to  enact  rules  for  the 
conduct  of  its  proceedings  does  not  empower 
it  to  change  a  rule  in  the  charter  that  a 
majority  of  its  members  shall  constitute  a 
quorum,  and  that  a  majority  of  those  present 
at  a  meeting  may  transact  business.  Malloy 
V.  San  Jose  Bd.  of  Education,  102  Cal.  642, 
36  Pac.  948. 

Under  a  statute  providing  that  a  school- 
board  "  may "  make  rules  and  regulations 
for  the  performance  thereof,  the  making  of 
such  rules  is  discretionary.  Reynolds  v. 
Little  Falls  Union  Free  School  Dist.  Bd.  of 
Education,  33  N.  Y.  App.  Div.  88,  53  N.  Y. 
Suppl.  75. 

A  statute  which  conflicts  with  by-laws  of 

a  board  of  education  repeals  them.  People 
V.  Van  Siclen,  43  Hun  (N.  Y.)  537. 

29.  Kingsbury  v.  Quincy  Centre  School 
Dist.,  12  Mete.  (Mass.)  99  (holding  that  a 
majority  of  a  prudential  committee  of  a 
school-district  may  lawfully  do  official  acts, 
especially  after  a  refusal  of  the  minority  to 
meet  with  them)  ;  Butler  v.  Leighton  School 
Dist.,  149  Pa.  St.  351,  24  Atl.  308. 

A  by-law  of  a  board  of  education  requiring 
a  two-thirds  vote  of  all  the  members  in  favor 
of  an  appropriation  of  money  is  void  as  an 
unauthorized  limitation  of  the  power  of  the 
board.  Short  Conrad  Co.  v.  Eau  Claire 
School  Dist.,  94  Wis.  535,  69  N.  W.  337. 

30.  Forcum  v.  Monteziuna  Independent 
Dist.,  99  Iowa  435,  68  N.  W.  802  (holding 
that  the  fact  that  some  of  the  members  of 
a  school-board,  with  knowledge  that  the 
architect  employed  by  the  board  to  superin- 
tend the  construction  of  a  school  building 
had  directed  changes  in  the  building  con- 
tract, permitted  them  to  be  made  without 
objection,  does  not  estop  the  district  from 
claiming  damages  on  account  of  such  changes, 
as  the  district  could  only  act  through  its 
directors  as  a  board)  ;  Herrington  v.  Liston 
Dist.  Tp.,  47  Iowa  11;   Blodgett  V.  Seals, 
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78  Miss.  522,  29  So.  852;  Butler  v.  Leighton 
School  Dist.,  149  Pa.  St.  351,  24  Atl,  308. 
But  see  Hanover  School  Tp.  v.  Gant,  125  Ind. 
557,  25  N.  E.  872,  holding  that  under  Ind. 
Rev.  St.  §  4446,  providing  that  "  the  school 
trustees  of  two  or  more  distinct  municipal 
corporations  for  school  purposes  shall  have 
power  to  establish  joint  graded  schools,  or 
such  modifications  of  them  as  may  be  prac- 
ticable, and  provide  for  admitting  into  the 
higher  departments  of  their  graded  schools, 
from  the  primary  schools  of  their  corpora- 
tions, such  pupils  as  are  sufficiently  ad- 
vanced," etc.,  and  that  "  said  trustees  shall 
have  the  care  and  management  of  such 
graded  schools,  and  they  shall  select  the 
teachers  therefor,"  the  trustees  of  two  or 
more  of  such  corporations  act,  in  establishing 
and  managing  a  graded  school,  as  individual 
trustees,  not  as  representing  their  respective 
corporations,  and  the  majority  of  the  whole 
number  of  trustees  has  power  to  transact 
all  business  relating  to  such  graded  schools. 

Permission  for  a  teacher  to  absent  himself 
from  his  position  can  only  be  given  by  the 
directors  as  a  board,  not  by  them  individu- 
ally.   State  V.  Leonard,  3  Tenn.  Ch.  177. 

tinder  2  Starr  &  C.  Annot.  St.  111.  p.  2222, 
§  44,  authorizing  school  directors  to  deter- 
mine and  certify  to  the  township  treasurer 
the  amount  that  must  be  raised  by  special 
tax,  a  certificate  of  special  tax,  signed  by  a 
minority  of  the  directors,  and  not  in  any 
way  adopted  by  the  board  at  any  meeting, 
is  not  sufficient  to  support  a  levy  of  a  special 
tax.  People  v.  Smith,  149  111.  549,  36  N.  E. 
971. 

Census  of  children.— Under  Ky.  St.  (1903) 

§  4449,  which  provides  that  the  trustees  of 
each  school-district  shall  annually  take  a 
census  of  children,  a  census  certified  to  by 
only  the  chairman  of  the  board  of  trustees 
is  not  the  act  of  the  district,  and  the  county 
superintendent  has  no  power  to  make  it 
a  part  of  his  records.  Short  v.  Langston, 
125  Ky.  816,  102  S.  W.  236,  31  Ky.  L.  Rep. 
388. 

In  the  organization  of  a  school-board  (the 
law  simply  prescribing  that  the  members 
shall  meet  at  a  certain  time,  and  organize 
by  election  of  president,  secretary,  and  treas- 
urer ) ,  the  members  holding  over,  with  the 
2iewly  elected  members  whose  election  is  not 
disputed,  should  temporarily  organize,  and 
then  pass  on  the  prima  facie  qualification  of 
the  remaining  members ;  and  this  cannot  be 
done  by  less  than  a  quorum  of  those  entitled 
to  participate  therein.  Com.  v.  Fletcher,  180 
Pa.  St.  456,  36  Atl.  917. 

31.  Mitchell  V.  Williams,  (Tenn.  Ch.  App. 
1897)  46  S.  W.  325,  holding  that  to  make  a 
binding  agreement  to  employ  a  teacher,  a 
board  of  school-district  directors  must  meet 
officially,  and  agree  to  the  employment. 

32.  Herrington  v.  Liston  Dist.  Tp.,  47 
Iowa  11;  Cowley  v.  Harrisville  Tp.  School 


SCHOOLS  AND  SCHOOL-DISTRICTS   [35  Cye.]  903 


can  bind  the  district  only  by  a  corporate  meeting  held  as  provided  by  law; and 
any  attempt  on  their  part  to  perform  their  duties  alone  and  not  in  conjunction 
or  jointly  is  ineffectual  and  void,^*  mere  discussion,  without  any  motion  or  united 
action,  not  being  sufficient  to  authorize  its  secretary  to  act.^^  As  a  general  rule 
the  board  cannot  delegate  their  duties,^^  or  parcel  out  among  themselves  the 
control  of  the  district  schools.^' 

(b)  Notice  of  Meetings.    The  meetings  of  the  board  must  be  upon  notice,^*  to 


Dist.  No.  3,  130  Mich.  634,  90  N.  W.  680 
(holding  that  under  Comp.  Laws,  §  4671, 
with  reference  to  school-districts,  and  provid- 
ing that  no  act  authorized  to  be  done  by  the 
district  board  shall  be  valid  unless  voted  at 
a  meeting  of  the  board,  a  board  cannot  take 
valid  action  as  to  the  employment  of  a 
teacher  except  by  vote  or  resolution  at  a 
board  meeting)  ;  Butler  v.  Leighton  School 
Dist.,  149  Pa.  St.  351,  24  Atl.  308. 

What  constitutes  an  adjournment. —  That 
school  directors,  having  trouble  at  a  meeting, 
leave  the  place  without  arranging  to  return 
or  to  hold  another  meeting,  does  not  consti- 
tute an  adjournment,  and  their  reassembling 
on  the  same  day  continues  the  meeting. 
State  V.  Powell,  101  Iowa  382,  70  N.  W.  592. 

The  appointment  of  the  district  clerk  by 
directors  of  a  school-district  should  be  made 
at  a  regular  or  special  meeting  of  the  board. 
State  V.  Cartwright,  122  Mo.  App.  257,  99 
S.  W.  48. 

33.  Cooke  v.  Barren  County  White  Com- 
mon School  Dist.  No.  7,  111  S,  W.  686,  33 
Ky.  L.  Rep.  926. 

34.  Arkansas. —  Faulkner  County  School 
Dist.  V.  Adams,  69  Ark.  159,  61  S.  W.  793. 

Nebraska.—  State  v.  Saline  County  School 
Dist.  No.  49,  22  Nebr.  48,  33  N.  E.  480. 

New  York. —  Beck  v.  Kerr,  75  N.  Y.  App. 
Div.  173,  77  N.  Y.  Suppl.  370. 

0/ho.— State  u.  Liberty  Tp.,  22  Ohio  St. 
144,  h61ding  that  a  board  of  education  is 
made  by  the  statute  a  body  corporate,  and 
that  the  contracting  of  a  d^bt  by  the  board, 
and  directing  the  issuance  of  an  order  to  pay 
it,  are  corporate  acts,  which  cannot  be  per- 
formed by  the  individual  members  of  the 
board  acting  separately. 

Pennsylvania. —  Butler  v.  Leighton  School 
Dist.,  149  Pa.  St.  351,  24  Atl.  308. 

Tennessee. — Fine  v.  Stuart,  (Ch.  App.  1898) 
48  S.  W.  371,  holding  that  school  directors 
can  act  for  their  district  only  as  a  board, 
and  not  individually. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §§  139,  140. 

Under  a  statute  providing  that  authority 
confided  to  three  or  more  officers  may  be 
exercised  by  a  majority  upon  a  meeting  of 
all  of  them,  two  trustees  of  a  school-district 
cannot  act  in  the  performance  of  their  duties, 
except  when  all  three  are  present,  whether 
the  third  one  refuses  to  act  or  not,  and 
therefore  an  assessment  of  a  tax  by  two  in 
the  absence  of  the  third  is  void  as  is  also 
the  warrant  issued  thereupon  (Lamoreaux  v. 
O'Rourk,  3  Abb.  Dec.  (N.  Y.)  15,  2  Keyes 
499;  Harding  v.  Head,  35  Barb.  (N.  Y.)  35; 
Keeler  v.  Frost,  22  Barb.  (N.  Y.)  400; 
VVhitford  v.  Scott,  14  How.  Pr.  (N.  Y.)  302; 


Lee  V.  Parry,  4  Den.  (N.  Y.)  125),  but  the 
presence  of  the  requisite  number  will  be  pre- 
sumed until  the  contrary  be  shown  (Fol- 
som  V.  Streeter,  24  Wend.  (N.  Y.)  266,  hold- 
ing that  an  apportionment  of  the  school  tax 
may  be  made  by  two  of  the  trustees  in  the 
absence  of  the  third,  unless  it  appears  that  the 
third  was  not  notified  and  did  not  attend; 
McCoy  V.  Curtice,  9  Wend.  (N.  Y.)  17,  24 
Am.  Dec.  113,  holding  that  two  trustees  of 
a  common  school-district  may  issue  a  war- 
rant for  the  collection  of  a  tax,  and  the 
presence  of  the  third  trustee  at  the  issuing 
thereof  will  be  presumed).  One  of  the  three 
trustees  cannot  delegate  his  authority  to  the 
other  two  to  make  the  assessment  of  such 
school  tax,  neither  can  he,  after  they  have 
made  it,  ratify  and  adopt  the  assessment  or 
apportionment  by  indorsing  his  approval  in 
the  absence  of  the  others.  Keeler  v.  Frost, 
22  Barb.  (N.  Y.)  400. 

In  Canada  two  of  the  trustees  of  a  section 
are  not  competent  to  act  in  all  cases  without 
consulting  the  third.  Orr  v.  Ranney,  12 
U.  C,  Q.  B.  377.  Thus  a  warrant  signed  by 
only  two  trustees  when  three  should  have 
been  but  were  not  elected  is  inoperative. 
McGregor  c.  Pratt,  6  U.  C.  C.  P.  173. 

35.  Butler  v.  Leighton  School  Dist.,  149 
Pa.  St.  351,  24  Atl.  308. 

36.  Webster  v.  San  Francisco  Bd.  of  Edu 
cation,  140  Cal.  331,  73  Pac.  1070  (holding 
that  as  the  duties  of  the  board  of  education 
of  the  city  and  county  of  San  Francisco  are 
legislative  and  quasi-judicial,  and  cannot  be 
delegated,  the  superintendent  of  schools  of 
the  city  and  county,  if  ex  officio  a  member 
of  the  board,  cannot  appoint  a  deputy  to  act 
for  him  in  that  capacity,  although  he  has 
power  to  appoint  deputies  to  assist  in  the 
discharge  of  his  duties  as  superintendent)  ; 
Kinney  v.  Howard,  133  Iowa  94,  110  N.  W. 
282  (holding  that  under  the  statute  making 
it  the  duty  of  the  board  of  a  school  township 
to  select  the  site,  adopt  the  plans  for  the 
school-house,  and  award  the  contract  for  the 
building  thereof,  the  board  cannot  delegate 
such  powers  to  a  committee  appointed  by  it). 
But  see  Eddy  v.  Omaha,  72  Nebr.  550,  101 
N.  W.  25,  102  N.  W.  70.  103  N.  W.  692, 
holding  that  the  board  of  education  of  the 
school-district  of  Omaha  may  authorize  its 
president  to  sign  a  petition  for  repaving  a 
street  in  the  name  of  the  board,  and  such 
signature  will  bind  the  school-district. 

37.  Mitchell  r.  Williams,  (Tenn.  Ch.  App. 
1897)  46  S.  W.  325,  holding  also  that  an 
agreement  between  school-district  directors 
delegating  to  each  authority  to  engage  a 
teacher  for  a  particular  school  is  void. 

38.  Faulkner  County  School  Dist.  No.  49 

D,  6.  f,  (II),  (b)] 


904    [35  Cyc]    SCHOOLS  AND  SCHOOL-DISTRICTS 


all  the  members  of  the  board, must  be  in  writing,**^  and  must  be  signed  by  such 
of  the  members  of  the  board  as  are  prescribed  by  law ;  "  and  the  call  must  be  signed 
by  an  officer  or  by  officers  duly  authorized/^  and  must  be  given  the  specified 
number  of  days  before  the  meeting/^  and  must  convey  information  of  the  time/* 


V.  Adams,  69  Ark.  159,  61  S.  W.  793;  Burns 
V.  Thompson,  64  Ark.  489,  43  S.  W.  499 

(holding  that  where  proper  notice  of  a  meet- 
ing of  school  directors  is  not  given,  a  con- 
tract executed  at  such  meeting  is  invalid 
as  against  the  corporation)  ;  People  t.  Frost, 
32  111.  App.  242;  Porter  v.  Robinson,  30  Hun 

(N.  Y.)  209. 

A  request  to  the  chairman  of  the  board 
of  trustees  of  a  graded  common  school, 
signed  by  three  of  the  members  of  the  board, 
and  requesting  him  to  call  a  meeting  of  the 
board  to  meet  at  a  specified  time  and  place, 
is  not  a  notice  to  him  of  a  meeting  of  the 
board  at  such  time  and  place.  Saunders  v. 
O'Bannon,  87  S.  W.  1105,  27  Ky.  L.  Eep. 
1166. 

Sufficient  evidence  of  notice. —  Testimony 
of  the  clerk  of  a  school-board  who  kept  the 
records  of  the  board,  that  all  the  directors 
of  the  board  were  present  at  a  meeting  ex- 
cept a  certain  member,  and  that  he  had  been 
"  notified  by  mail  three  days  previous,"  is 
sufficient  to  support  a  finding  that  all  the 
directors  were  notified,  in  an  action  to  enjoin 
the  board  from  acting  on  a  resolution  passed 
at  the  meeting.  Schmutz  t;.  Little  Rock 
Special  School  Dist.,  78  Ark.  118,  95  S.  W. 
438. 

In  West  Virginia  a  board  of  education  can 
perform  official  acts  only  when  a  quorum  is 
assembled,  as  a  board,  by  due  notice  to  all 
the  members,  under  W.  Va.  Code  (1899), 
c.  45,  §  6,  except  that  the  president  and 
secretary  may  sign  orders  on  the  sheriff  for 
any  sum  of  money  which  may  have  been  al- 
ready ordered  to  be  paid.  Cunningham  v. 
Dry  Fork  Dist.  Bd.  of  Education,  53  W.  Va. 
318,  44  S.  E.  129. 

39.  Schafer  f.  Baraga  School  Dist.  No.  1, 
116  Mich.  206,  74  N.  W.  465  (holding  that 
a  resolution  authorizing  the  hiring  of  plain- 
tiff as  school-teacher,  entered  into  at  a 
special  meeting  of  the  board  of  education, 
called  on  two  days'  notice,  where  four  of  the 
five  members  had  been  served  with  notice, 
and  were  present,  the  other  member  being 
out  of  town  for  two  days,  is  unauthorized)  ; 
Beck  V.  Kerr,  75  N.  Y.  App.  Div.  173,  77 
N.  Y.  Suppl.  370  (holding  that  where  two 
school  trustees  made  out  a  tax  list,  executed 
a  tax  warrant,  and  renewed  it,  without  the 
knowledge  of  the  third,  no  notice  having 
been  given  him,  the  actions  of  the  two  trus- 
tees were  individual  acts,  and  void  for  non- 
compliance with  N.  Y.  Consol.  School  Law 
(Laws  (1894),  e.  556),  requiring  notice  of 
meetings  of  school  trustees  to  be  given  to 
each  member)  ;  Cunningham  v.  Dry  Fork 
Dist.  Bd.  of  Education,  53  W.  Va.  318,  44 
S.  E.  129  (holding  that  a  meeting  of  two 
members  of  a  board  of  education,  at  a  time 
and  place  of  which  no  notice  was  given  to 
the  other  member  of  the  board,  and  at  which 
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he  was  not  present,  is  not  a  legal  meeting, 
and  any  official  act  thereat  is  void). 

Where  an  honest  and  reasonable  effort  has 
been  made  to  notify  an  absent  director  of  a 

meeting  of  the  board,  although  unavailing, 
the  other  two  directors  may  legally  act. 
School  Directors  t.  Sprague,  78  111.  App. 
390. 

On  a  bill  in  equity  to  restrain  school  di- 
rectors from  carrying  out  a  contract  for  the 

purchase  of  school-books,  a  preliminary  in- 
junction will  be  continued  where  it  is  not 
pretended  that  two  of  the  directors  had  any 
notice  of  the  meeting  at  which  the  contract 
of  purchase  was  entered  into,  or  that  they 
were  even  consulted'  with  reference  to  the 
terms  of  the  contract,  or  that  it  was  ever 
authorized  or  ratified  by  the  board  acting 
as  such,  or  that  any  record  of  the  action  of 
the  three  or  four  directors  who  made  the 
contract  was  even  entered  upon  the  minutes. 
Mitchell  V.  Kearns,  16  Pa.  Super.  Ct.  357. 

40.  Burns  f.  Thompson,  64  Ark.  489,  43 
S.  W.  499. 

41.  Riggs  V.  Polk  County,  51  Oreg.  509, 
95  Pac.  5,  holding  that  a  special  meeting 
called  under  Ballinger  &  C.  Comp.  St.  §  3380, 
signed  by  the  next  oldest  member  of  the 
board,  was  not  signed  by  "  the  chairman  of 
the  board,"  as  required  thereby,  and  bonds 
issued  at  such  a  meeting  were  invalid. 

Where  district  is  abandoned. —  N.  Y.  Con- 
sol.  School  Law  (Laws  (1894),  c.  556,  tit.  7, 
§  9 ) ,  providing  that  the  commissioner  may 
order  an  inhabitant  to  give  notice  of  a  meet- 
ing to  transact  the  business  of  an  annual 
meeting  after  the  time  for  the  annual  meet- 
ing has  expired,  does  not  apply  to  districts 
in  fact  abandoned.  Mooers  School  Dist,  No. 
23  V.  Raymond,  86  N.  Y.  Suppl.  182. 

Under  the  New  York  Consolidated  School 
Law  (Laws  (1894),  c.  556,  §§  1,  2),  provid- 
ing that,  on  the  formation  of  a  school-dis- 
trict, the  commissioner  shall  prepare  a  notice 
appointing  a  time  and  place  for  the  first 
district  meeting,  and  deliver  the  same  to  a 
taxable  inhabitant,  who  shall  notify  every 
other  inhabitant  at  least  six  days  before  the 
meeting,  the  notice  required  to  be  given  is  a 
six-days  notice  in  writing,  to  be  prepared  by 
the  commissioner  himself,  and  delivered  to 
the  voter  who  is  to  serve  the  same.  Mooers 
School  Dist.  No.  23  v.  Raymond,  86  N.  Y. 
Suppl.  182. 

43.  People  i;.  Frost,  32  111.  App.  242. 

43.  Schafer  X).  Baraga  School  Dist.  No.  1, 
116  Mich.  206,  74  N.  W.  465. 

44.  Burns  Thompson,  64  Ark.  489,  43 
S.  W.  499;  Shepherd  i;.  Gambill,  75  S.  W. 
223,  25  Ky.  L.  Rep.  333,  holding  that  notice 
of  a  meeting  of  school  trustees  to  hire  a 
teacher  is  not  sufficient,  not  being  given  till 
the  morning  of  the  meeting  of  some  of  the 
trustees,  and  stating  that  the  meeting  would 
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place/^  and  purpose  of  the  meeting/^  If  the  statute  does  not  prescribe  what 
notice  shall  be  given,  reasonable  notice  only  is  required/'  in  the  absence  of 
statute  the  common-law  rules  regulating  notice,  majorities,  and  similar  mat- 
ters applying.^^  But  where  there  is  an  agreement  by  all  of  the  directors 
of  a  school  to  meet,  no  formal  notice  of  a  directors'  meeting  is  necessary,'*^ 
and  such  an  agreement  is  presumed  in  the  absence  of  evidence  to  the  contrary; 
and  in  general  the  fact  that  the  directors  of  a  school-district  had  no  notice 
of  a  meeting  is  immaterial  if  they  were  all  present  at  the  meeting  and  partic- 
ipated therein,^^  for  in  such  case  the  presumption  is  that  proper  notice  has  been 
given. Thus  it  is  held  that  a  statute  which  provides  that  no  official  business 
shall  be  transacted  by  a  board  of  school  directors,  except  at  a  regular  or  special 
meeting,  does  not  invalidate  official  actions  taken  by  such  board  at  a  meeting 
at  which  all  the  directors  are  present,  although  such  meeting  is  neither  a  regular 
one,  nor  one  specially  called  in  the  statutory  manner;  and  the  fact  that  they 
proceed  informally  and  make  no  record  of  their  meeting  does  not  affect  the  validity 
of  the  hiring  of  a  teacher,^*  for  it  will  be  presumed  generally,  in  the  absence  of 
contrary  proof,  that  a  school  meeting  was  regularly  held.^^  Where  a  meeting  was 
a  regular  and  stated  meeting  of  a  board  of  education,  previously  provided  for  by 
regular  order,  no  notice  to  the  members  thereof  is  necessary  to  legalize  the  calling 
of  an  election  to  authorize  the  building  of  a  high  school  and  issuance  of  bonds 
therefor.^® 


be  at  six  o'clock  in  the  morning,  without 
stating  the  day.  See  Waters  v.  Boone 
County  School  Dist.  No.  4,  59  Mo.  App.  580. 

45.  Burns  v.  Thompson,  64  Ark.  489,  43 
S.  W.  499.  See  Waters  v.  Boone  Countv 
School  Dist.  No  4,  59  Mo.  App.  580. 

46.  Burns  v.  Thompson,  64  Ark.  489,  43 
S.  W.  499.  See  Waters  v.  Boone  County 
School  Dist.  No.  4,  59  Mo.  App.  580. 

47.  People  f.  Frost,  32  111.  App.  242. 

48.  Porter  v.  Robinson,  30  Hun  (N.  Y.) 
209. 

Trustees  of  a  union  school  district  duly 
organized  under  N.  Y.  Laws  (1864),  c.  555, 
tit.  9,  are  a  body  corporate,  and,  as  to  the 
validity  of  their  meetings,  either  the  com- 
mon-law or  statutory  rules  regulating  no- 
tice, majorities,  etc.,  apply.  Porter  v.  Rob- 
inson, 30  Hun  (N.  Y.)  209. 

49.  Olney  School  Dist.  v.  Christy,  81  111. 
App.  304;  Hanna  v,  Wright,  116  Iowa 
275,  89  N.  W.  1108,  holding  that  the  fact 
that  a  contract  by  a  school  township  was 
made  at  a  special  meeting,  of  which  no  no- 
tice was  given,  is  immaterial,  all  the  mem- 
bers of  the  board  being  present.  See  Schafer 
V.  Baraga  School  Dist.  No.  1,  116  Mich.  206, 
74  N.  W.  465. 

50.  Hanna  v.  Wright,  116  Iowa  275,  89 
N.  W.  1108. 

51.  Clay  County  School  Dist.  No.  68  v. 
Allen,  83  Ark.  491,  104  S.  W.  172;  Decker 
V.  Douglas  County  School  Dist.  No.  2,  101 
Mo.  App.  115,  74  S.  W.  390,  holding  that 
where  all  the  members  of  a  school-board  meet 
at  some  place  in  the  district,  whether  in 
obedience  to  notice  or  by  accident,  they  may, 
if  they  choose,  hold  a  board  meeting  and 
transact  any  ordinary  business  pertaining 
to  the  district;  and  this  notwithstanding 
Rev.  St.  (1899)  §  9761,  requires  each  mem- 
ber to  have  notice  of  the  meeting. 

52.  People  v.  Frost,  32  111.  App.  242. 


Conclusiveness  of  record  or  minutes  recit- 
ing due  notice. —  The  recital  of  the  record 
book  of  common  school  district  trustees,  ex- 
pressly required  to  be  kept  by  Ky.  St.  (1903) 
§  4458,  that  a  meeting  be  kept  after  due 
notice,  may  be  attacked  for  fraud  or  mistake 
only.  Creech  v.  Harlan  County  Common 
School  Dist.  No.  15,  102  S.  W\  804,  31  Ky. 
L.  Rep.  379.  And  where  the  minutes  of  a 
board  of  education  showed  affirmatively  that 
meetings  were  held  pursuant  to  a  rule  fixing 
the  time  and  places  of  meeting,  providing  for 
the  calling  of  special  meetings,  and  defining 
a  quorum  in  the  absence  of  evidence  to  the 
contrary,  the  presumption  was  conclusive 
that  such  meetings  were  so  called  and  held. 
American  Foundry,  etc.,  Co.  v.  Berlin  Bd. 
of  Education,  131  Wis.  220,  110  N.  W.  403. 

53.  Lawrence  v.  Traner,  136  111.  474,  27 
N.  E.  197,  under  Act  (1889),  p.  296,  art.  5, 
§  19. 

54.  Pollard  v.  Moultrie  County  School 
Dist.  No.  9,  65  III.  App.  104. 

55.  Waters  v.  Boone  County  School  Dist. 
No.  4,  59  Mo.  App.  580,  holding  this  to  be 
true  under  Mo.  Rev.  St.  (1889)  §  7990,  em- 
powering the  president  of  a  school-district 
board  to  call  special  meetings  and  requiring 
only  that  each  of  the  board  shall  have  notice 
of  the  time,  place,  and  purpose  of  the  meeting. 

Effect  of  participation  of  de  facto  but  not 
de  jure  trustee. — Where  a  judge  of  an  inde- 
pendent school-district  election  was  disquali- 
fied by  reason  of  his  candidacy  for  the  officj 
of  trustee  of  the  district  when  created,  the 
fact  that  he  thereafter,  on  being  elected,  par- 
ticipated in  the  trustees'  proceedings  did  not 
invalidate  the  same,  his  election  being  ir- 
regular only,  and  he  being  a  de  facto,  if  not 
a  de  jure,  trustee.  State  v.  Buchanan,  37 
Tex.  Civ.  App.  325,  83  S.  W.  723. 

56.  Lake  County  Tp.  43  Bd.  of  Education 
V.  Carolan,  182  lil.  119,  55  N.  E.  58.  And 
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(c)  Minutes  and  Records.  It  is  very  generally  required  that  district  boards 
should  keep  written  records  of  their  votes,  orders,  and  proceedings,'^^  in  such  a 
manner  as  to  show  what  was  done  by  the  board,  and  that  they  acted  in  pursuance 
of  and  within  the  requirements  of  the  law ;  but  a  failure  on  the  part  of  a  school- 
board  to  make  and  preserve  minutes  of  their  proceedings,  as  required  by  statute, 
will  not  affect  the  rights  of  a  party  with  whom  they  have  made  a  valid  settlement 
at  such  meeting ;  and  although  the  best  evidence  of  the  official  action  of  the 
directors  of  a  school-district  is  the  official  record  of  the  governing  body,  yet  if 
for  any  reason  the  action  taken  is  not  spread  upon  the  minutes  or  records  it  may 
be  shown  by  the  testimony  of  witnesses  cognizant  of  the  facts. ®^  Moreover  the 
requirement  that  the  board  shall  keep  a  record  does  not  mean  that  all  rules  for  the 
good  conduct  of  schools  shall  be  matter  of  record,  or  every  act  as  to  the  management 
be  confirmed  by  formal  vote;  ®^  and  the  omission  of  the  trustee  to  enter  of  record  his 


see  Splaine  v.  Spokane  County  School  Dist. 
No.  122,  20  Wash.  74,  54  Pac.  766,  holding 
that  one  denying  the  validity  of  the  acts  of 
certain  school  directors  at  a  certain  meeting 
on  the  ground  that  an  absent  member  was 
not  notified  of  the  meeting  must  prove  that 
such  meeting  was  not  a  regular  one. 

57.  Broussard  v.  Verret,  43  La.  Ann.  929, 
9  So.  905;  Blodgett  v.  Seals,  78  Miss«  522, 
29  So.  852. 

In  Pennsylvania  the  law  did  not  formerly 
require  the  school  directors  to  keep  a  record 
of  their  proceedings,  although  it  was  held 
advisable  that  they  should  do  so.  Gearhart 
V.  Dixon,  1  Pa.  St.  224.  But  the  act  of 
April  11,  1862,  section  4,  requires  a  written 
record  and  that  the  names  of  members  voting 
in  the  affirmative  and  negative  be  entered  in 
the  minutes.  Mathewson  v.  Factoryville 
School  Directors,  23  Pa.  Co.  Ct.  121.  See 
Mitchell  v.  Kearns,  16  Pa.  Super.  Ct.  357. 
Where,  at  a  regular  meeting  of  a  board  of 
school  directors,  the  names  of  those  present 
were  entered  on  the  minutes,  and  it  was 
noted  that  a  resolution  for  the  purchase  of 
a  school  lot  was  passed  unanimously,  but 
the  names  of  those  voting  were  not  entered, 
this  was  held  a  sufficient  compliance  with 
the  act  (Denison  Tp.  School  Dist.  v.  Shortz, 
2  Pennyp.  (Pa.)  231),  and  where  the  min- 
utes of  a  school-board  showed  that,  at  a 
meeting  at  which  a  quorum  was  present,  a 
resolution  employing  a  teacher  was  passed 
unanimously,  this  also  was  held  to  be  a  sub- 
stantial compliance  (Genesee  Tp.  Independ- 
ent School  Dist.  V.  McDonald,  98  Pa.  St. 
444),  and  the  same  was  held  where  the  min- 
utes of  a  school-board  stated  that  all  the 
members  were  present,  and  that  a  vote  to 
levy  a  tax  was  unanimous,  but  the  names  of 
the  members  voting  in  the  affirmative  and 
negative  were  not  entered  (Tobin  v.  Morgan, 
70  Pa.  St.  229). 

Correction  of  minutes. —  The  clerk  of  a 
school-board,  after  a  reorganization  of  the 
board  which  deprived  him  of  his  office,  can- 
not correct  the  minutes  of  a  meeting  of  the 
board  as  a  public  officer,  and  cannot  correct 
his  official  entries  in  public  records  after  the 
expiration  of  his  term  of  office.  Beck  v. 
Rock  River  Village  School  Dist.,  29  Ohio 
Cir.  Ct.  717  [affi,rmed  in  76  Ohio  St.  587,  81 
N.  E.  1180]. 

[Ill,  D,  6.  Mil),  (C)] 


Necessity  of  entering  names  where  vote 
is  unanimous.—  Under  Ohio  Rev.  St.  §  3982, 
which  requires  that,  upon  a  miotion  to  adopt 
a  resolution  by  a  board  of  education  to  employ 
a  school  superintendent,  the  clerk  of  the  board 
shall  call  publicly  the  roll  of  all  the  members 
composing  the  board,  and  enter  on  the  record 
required  to  be  kept  the  names  of  those  voting 
"Aye  "  and  the  names  of  those  voting  "  No," 
where  the  minutes  of  a  meeting  of  a  board 
of  education  at  which  a  resolution  was 
offered  to  employ  a  superintendent  of  schools 
for  the  following  year  showed  that  the  reso- 
lution was  passed  "  all  voting  'Ayes,'  "  but 
did  not  recite  the  names  of  those  voting 
"Ayes,"  it  was  held  that  the  minutes  of  the 
meeting  did  not  show  that  the  resolution  was 
lawfully  adopted.  Beck  v.  Rock  River  Vil- 
lage School  Dist.,  29  Ohio  Cir.  Ct.  717  [af- 
firmed in  76  Ohio  St.  587,  81  N.  E.  1180]. 
The  rule  has  been  held  to  be  otherwise  in 
Pennsylvania.  See  cases  cited  supra,  this 
note. 

Record  held  to  sufficiently  show  that  the 
board  adopted  the  proposition  which  was  sub- 
mitted to  the  electors  see  Kinney  v.  Howard, 
133  Iowa  94,  110  N.  W.  282. 

58.  Mathewson  f.  Factoryville  School  Di- 
rectors, 23  Pa.  Co.  Ct.  121. 

59.  Decker  v.  Douglas  County  School  Dist. 
No.  2,  101  Mo.  App.  115,  74  S.  W.  390,  under 
Mo.  Rev.  St.  (1899)  §  9761. 

60.  Jackson  County  School  Directors  v. 
Kimmel,  31  111.  App.  537;  Dixon  v.  Liberty 
Tp.  Sub-Dist.  No.  5,  3  Ohio  Cir.  Ct.  517,  2 
Ohio  Cir.  Dec.  298 ;  Roland  v.  Reading  School 
Dist.,  161  Pa.  St.  102,  28  Atl.  995;  Sidney 
School  Furniture  Co.  v.  Warsaw  Tp.  School 
Dist.,  158  Pa.  St.  35,  27  Atl.  856;  German 
Ins.  Co.  V.  Milford  Independent  School  Dist., 
80  Fed.  366,  25  C.  C.  A.  492.  But  see  Kane 
V.  Calhoun  School  Dist.,  48  Mo.  App.  408, 
holding  that  if  a  statute  creating  a  school 
corporation  and  providing  for  its  proceed- 
ings, requires  such  proceedings  to  be  pre- 
served in  a  record  kept  for  that  purpose, 
then  such  record  is  the  only  proper  evidence 
of  such  proceedings. 

61.  Russell  V.  Lynnfield,  116  Mass.  365, 
holding  that  under  Gen.  St.  c.  38,  §§  16,  22, 
requiring  the  school-committee  to  have  gen- 
eral charge  of  the  schools,  and  keep  a  record 
of  their  votes,  orders,  and  proceedings,  it  was 
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order  discontinuing  a  school  at  the  time  of  making  it  will  not  affect  its  validity, 
where  notice  of  the  making  of  the  order  was  given  to  the  persons  interested ;  nor 
is  it  necessary  that  a  clerk  of  a  school  society  be  a  witness  of  the  proceedings  of  a 
meeting  under  his  official  oath,  but  it  is  sufficient  if  he  records  them,  or  sanctions 
the  record  of  them,  after  he  is  swoin.^^  The  records  and  proceedings  of  school- 
district  meetings  are  not  to  be  given  a  technical  construction,  but  should  be  so 
construed  as  to  give  effect  to  the  manifest  intention  of  the  voter  if  shown  by  the 
record.^*  As  between  a  school-district  and  a  stranger,  the  possession  of  the 
records  by  the  clerk  is  the  possessior  of  the  cUstrict.®^ 

(d)  Orders  and  Decisions  and  Appeals  Therefrom.  The  statutes  generally 
provide  for  appeals  from  orders  and  decisions  of  district  boards,  usually  to  superin- 
tendents of  education  for  the  county  or  state;  ^®  and  under  statutes  conferring 
on  school-boards  discretion  to  adopt  and  promulgate  rules  for  the  proper  govern- 
ment of  schools,  a  rule  so  adopted  or  a  decision  rendered  thereon  will  not  be 
interfered  with  by  the  courts,  unless  it  is  so  far  unreasonable  as  to  amount  to  a 


not  unlawful  for  a  teacher  to  enforce  a  rule 
made  by  one  member  of  a  school-committee, 
and  assented  to  by  the  others,  that  any 
scholar  twice  tardy  should  be  suspended,  al- 
though such  rule  was  not  recorded. 

62.  Tufts  V.  State,  119  Ind.  232,  21  N.  E. 
892. 

63.  Bartlett  v.  Kinsley,  15  Conn.  327. 

64.  Quisenberry  v.  Hall  County  School 
Dist.  No.  6,  75  Nebr.  47,  105  N.  W.  9S2; 
Burke  v.  Wilkes-Barre  Tp.  School  Dist.,  28 
Pa.  Super.  Ct.  16,  holding  that  where  the 
minutes  of  a  school-board  show  that  "  all 
members  answered  the  roll  call,"  and  that  a 
contract  for  the  employment  of  a  teacher 
was  authorized,  "  all  members  voting  in  the 
affirmative,"  the  validity  of  the  contract  can- 
not be  attacked  on  the  ground  that  the  names 
of  the  members  voting  were  not  recorded  in 
the  minutes,  as  in  such  a  case  the  minutes 
substantially  complv  with  the  spirit  of  the 
act  of  April  11,  1862  (Pamphl.  Laws  471). 

65.  Sanford  School  Dist.  No.  5  v.  Lord, 
44  Me.  374. 

66.  See  the  statutes  of  the  several  states. 
And  see  People  v.  Eckler,  19  Hun  (N.  Y.) 
609. 

What  is  a  decision  within  such  statutes. — 

Where  a  board  of  school  directors,  by  fraud 
and  abuse  of  power,  have  declared  the  adop- 
tion of  a  vote  levying  a  tax  for  building  a 
new  school-house,  such  action  is  not  a  de- 
cision of  the  board,  within  Iowa  Code  (1896), 
§  1829,  providing  that  any  person  aggrieved 
by  a  decision  or  order  of  the  district  board 
of  directors  in  matters  of  law  or  fact  may 
appeal  therefrom  to  the  county  superintend- 
ent. Hinkle  v.  Saddler,  97  Iowa  526,  66 
N.  W.  765.  But  where  one  who  was  engaged 
to  teach  twenty  weeks,  but  who  was  dis- 
charged before  the  end  of  the  term,  sued  the 
district  trustee  in  the  county  court,  and  was 
nonsuited,  and  afterward  he  appealed  from 
tlie  trustee's  refusal  to  pay  him  his  wages 
to  the  superintendent  of  public  instruction, 
who  reversed  the  trustee's  decision  and 
directed  him  to  pay  the  claim,  the  trustee's 
refusal  to  pay  was  a  "  decision,"  within 
N.  Y.  Laws  (1864),  c.  555,  whence  lay  an  ap- 
peal to  the  superintendent.  People  r.  Eckler. 
19  Hun  (N.  Y.)  609. 


Thus  in  Iowa  the  remedy  for  a  review  of 
the  proceedings  of  a  school-board,  either  as  to 
law  or  fact,  with  reference  to  a  subject 
within  the  board's  jurisdiction  and  as  to 
which  it  is  vested  with  a  discretion,  is  by 
appeal  to  the  county  superintendent  of 
schools,  provided  for  by  the  code,  section 
2818.  Doud's  Independent  School  Dist.  t7. 
McClure,  136  Iowa  122,  113  N.  W.  554  (hold- 
ing that  the  action  of  school  directors  of  a 
district  in  fixing  a  new  school  site  as  au- 
thorized by  the  code,  section  2773,  is  sub- 
ject to  review  by  the  county  superintendent, 
as  authorized  by  section  2818)  ;  Kinzer  v. 
Marion  Independent  School  Dist.,  129  Iowa 
441,  105  N.  W.  686,  3  L.  R.  A.  N.  S.  496  (so 
holding  where  a  board  of  high  school  di- 
rectors had  power  to  adopt  and  promulgate 
a  rule  prohibiting  the  playing  of  football  by 
pupils  of  the  high  school,  and  the  board 
found  that'  petitioner  had  violated  the  rule 
and  that  his  apology  tendered  w^as  insuffi- 
cient to  purge  his  offense,  but  holding,  how- 
ever, that  the  question  whether  the  board 
had  power  to  make  such  a  rule  was  review- 
able by  the  courts).  But  in  prosecuting  ap- 
peals from  the  refusal  of  the  directors  of  a 
township  to  certify  to  the  board  of  super- 
visors the  amount  of  a  tax  voted  by  a  sub- 
district  for  school  purposes,  and  from  the  de- 
cision of  the  county  superintendent  of 
schools  affirming  the  decision  of  the  directors, 
a  plaintiff  is  not  entitled  to  any  damages  for 
expenses  incurred  and  time  lost,  where  there 
is  nothing  to  show  that  the  directors  and 
superintendent  did  not  act  in  good  faith. 
Wood  V.  Farmer,  69  Iowa  533,  29  N.  W. 
440. 

New  York  Consolidated  School  Law  (Wad- 
hams  N.  Y.  Consol.  Laws  p.  681,  §  360)  gives 
any  person  conceiving  himself  aggrieved  by 
any  decision  of  any  school-district  meeting 
the  right  to  appeal  to  the  superintendent  of 
public  instruction,  and  authorizes  him  to  ex- 
amine and  decide  the  controversy,  and  a 
school-district  meeting  having  allowed  mem- 
bers of  one  of  its  committees  expenses  in- 
curred by  them  in  the  defense  of  a  libel 
suit  growing  out  of  reports  made  by  them 
as  in(Mnbers  of  such  committee,  it  was  held 
that  the  suporiiitendent  of  public  instruction 
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gross  or  fraudulent  abuse  of  discretion, and  the  courts  cannot  interfere  to  pre- 
vent the  superintendent  from  hearing  an  appeal  and  from  proceeding  in  the  mat- 
ter; but  whether  a  rule  adopted  by  a  school-board  or  a  decision  rendered  was 
reasonably  within  the  jurisdiction  of  the  board  conferred  by  statute  is  a  question 
which  is  reviewable  by  the  courts  and  as  to  which  the  party  aggrieved  is  not 
limited  to  the  county  superintendent.^^ 

g.  Liability  of  Members  of  District  Boards  and  of  Other  District  Ofiieers  — 
(i)  In  General.  The  duties  of  members  of  district  boards  are  derived  exclu- 
sively from  statute,  and  are  generally  specifically  defined,  and,  if  they  exercise 
powers  and  functions  not  conferred  upon  them,  they  are  responsible  for  all  losses 
that  may  ensue,    and  they  are  of  course  liable  for  tort  in  hke  manner  as  other 


had  jurisdiction  of  an  appeal  by  plaintiff  in 
such  libel  suit  from  the  decision  allowing 
such  expenses.  People  v.  Skinner,  74  N.  Y. 
App.  Div.  58,  77  N.  Y.  Suppl.  36. 

Order  of  board  fixing  janitors'  salaries  con- 
strued see  People  r.  New  York  Bd.  of  Edu- 
cation, 104  N.  Y.  App.  Div.  162,  93  N.  Y. 
Suppl.  300. 

67.  Wilson  v.  Chicago  Bd.  of  Education, 
137  111.  App.  187  [affirmed  in  233  111.  464, 
84  N.  E.  697,  15  L.  R.  A.  N.  S.  1136  (hold- 
ing that,  with  respect  to  a  rule  adopted  in 
the  interest  of  discipline,  courts  will  not  in- 
terpose their  judgment  against  that  of  a 
board  of  education,  unless  it  is  clearly  shown 
that  fraud  or  corruption  controlled  such 
board  in  making,  or  that  oppression  or  gross 
injustice  naturally  follows  from  the  enforce- 
ment of  such  rule)  ;  Carbondale  Bd.  of  Edu- 
cation i\  Stotlar,  95  111.  App.  250  (holding 
that  the  fact  as  to  whether  a  board  of  edu- 
cation has  acted  wisely  in  dismissing  a 
teacher  is  a  matter  into  which  the  appellate 
court  cannot  inquire)  ;  Kinzar  v.  Marion  In- 
dependent School  Dist.,  129  Iowa  441,  105 
N.  W.  686,  3  L.  R.  A.  K  S.  496;  New 
Antioch  Board  of  Education  r.  Pulse,  10 
Ohio  S.  &  C.  PI.  Dec.  17,  7  Ohio  N.  P.  58 
(holding  that  a  resolution  of  a  board  of  edu- 
cation prohibiting  the  reading  of  the  Bible 
and  prayer  or  other  religious  instructions  in 
the  school,  under  Ohio  Rev.  St.  §  4017,  au- 
thorizing it  to  make  such  rules  as  it  may 
deem  expedient,  is  final,  and  cannot  be  re- 
viewed by  the  court)  ;  Fritchey  v.  Mayton, 
19  Pa.  Co.  Ct.  388  (holding  that  the  mem- 
bers of  a  school-board  are  the  judges  of  the 
sufficiency  of  a  contractor's  bond,  and  their 
action  will  not  be  reviewed  by  the  court)  ; 
Richards  v.  Joyce,  8  Kulp  (Pa.)  572  (hold- 
ing that  the  courts  cannot  interfere  with 
school  directors  because  they  exercise  their 
unquestionable  powers  unwisely). 

A  decision  of  school  directors  that  certain 
children  are  not  residents  of  the  district  and 
entitled  to  attend  school  therein  cannot  be 
reviewed  by  a  court  and  jury.  Com.  v.  Wen- 
ner,  211  Pa.  St.  637,  61  Atl.  247. 

Appeal  from  settlement  of  account. —  The 
Pennsylvania  court  of  common  pleas  has  no 
power  to  allow  an  appeal  nunc  pro  tunc  from 
a  settlement  of  a  school-district  treasurer's 
accounts  by  borough  auditors  four  months 
after  the  auditor's  settlement  has  become  ab- 
solute, in  the  absence  of  any  allegation  of 
proof  that  the  settlement  had  been  procured 
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by  fraud.  Dunmore  Borough  School  Dist.  v. 
Wahlers,  28  Pa.  Super.  Ct.  39. 

68.  Garfield  County  School  Dist.  No.  13  v. 
Garfield  County  Superintendent,  36  Colo.  393, 
85  Pac.  696,  holding  that  the  county  super- 
intendent being  authorized  by  Mills  Annot. 
St.  §  4049,  to  entertain  an  appeal  from  the 
action  of  the  school-board  in  closing  a  school, 
and  clothed  with  jurisdiction  to  hear  and  de- 
termine the  matter,  and  an  appeal  from  the 
decision  of  the  county  superintendent  to  the 
state  board  of  education,  the  decision  of  the 
board  to  be  final  being  provided  by  section 
4055  the  court  cannot  prevent  the  superin- 
tendent from  proceeding  in  the  matter. 

69.  Kinzer  v.  Marion  Independent  School 
Dist.,  129  Iowa  441,  105  N.  W.  686,  3 
L.  R.  A.  N.  S.  496  (where  the  question  was 
whether  the  rule  adopted  by  the  board  pro- 
hibiting the  playing  of  football,  for  violation 
of  which  a  pupil  was  expelled,  was  within 
the  jurisdiction  of  the  board  conferred  by 
Iowa  Code,  §§  2772,  2782,  authorizing  rules 
for  the  government  of  schools  and  expulsion 
of  students  for  violation  thereof)  ;  Rodgers 
V.  Colfax  Independent  School  Dist.,  100  Iowa 
317,  69  N.  W.  544  (holding  that  McClain 
Code,  §  2985,  declaring  that  any  person  ag- 
grieved by  any  decision  of  the  district  board 
of  school  directors  may  appeal  to  the  county 
superintendent,  does  not  preclude  the  right 
to  an  appeal  to  the  courts  upon  questions 
involving  the  authority  of  the  board  of 
directors) . 

New  York  Consolidated  School  Laws,  tit. 
14,  §  I  (Laws  (1894),  c.  556),  allowing  any 
person  aggrieved  by  any  decision  or  act  of 
local  school  officers'  to  appeal  to  the  state  su- 
perintendent of  public  instruction,  whose  de-. 
cision  on  such  appeal  shall  be  final,  relates 
only  to  appeals  from  decisions  of  local  officers 
in  the  administration  of  laws  relating  to  the 
common  schools,  and  does  not  apply  to  an 
order  made  by  him  in  the  first  instance  re- 
moving school  officers  from  office,  which  no 
local  officer  has  any  power  to  do,  and  such 
proceedings  therefore  are  subject  to  review 
by  the  courts.  People  v.  Skinner,  159  N.  Y. 
162,  53  N.  E.  806  [afjfirming  37  N.  Y.  App. 
Div.  44,  55  N.  Y.  Suppl.  337]. 

70.  Adams  v.  State,  82  111.  132. 

Notice  of  action;  limitations. — ^A  school 
trustee  sued  for  any  act  done  in  his  corpo- 
rate capacity  is  entitled  to  a  notice  of  the 
action,  which  must  be  brought  within  six 
months,  and  a  school  trustee,  acting  in  the 
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persons;  and  furthermore  statutes  exist  in  some  of  the  states  penaHzing  the 
performance  of  prescribed  acts,  such  as  becoming  interested  in  the  furnishing 
of  school  suppUes,^^  or  loaning  the  public  money and  penalizing  also  the  non- 
performance of  prescribed  duties,  such  as  the  duty  to  provide  adequate  school 
facilities  and  accommodation, or  the  duty  to  prevent  the  loss  of  school  money 


discharge  of  his  duty  as  such,  is  entitled  to 
the  protection  of,  and  comes  within  16  Vict, 
c.  180,  notwithstanding  he  has  signed  a  war- 
rant individually  instead  of  in  his  corporate 
capacity.  Spry  v.  Mumby,  11  U.  C.  C.  P. 
285. 

Refusal  to  exercise  corporate  powers. —  In 

Canada  formerly  any  difference  between  trus- 
tees and  a  teacher  in  regard  to  his  salary 
or  any  other  matter  must  have  been  sub- 
mitted to  arbitration,  as  provided  by  the 
statutes  (see  U.  C.  Consol.  St.  c.  64,  §§  84- 
87),  and  by  23  Vict.  c.  49,  §  9,  trustees  wil- 
fully neglecting  or  refusing  to  give  effect  to 
the  award,  were  held  personally  responsible 
for  the  amount  awarded,  which  might  be  en- 
forced against  them  by  Avarrant  of  the  ar- 
bitrators. But  these  provisions  were  re- 
pealed by  34  Vict.  c.  33,  §  27  (Ont.),  which 
directed  all  such  differences  to  be  decided  in 
the  division  court.  This  enactment  is  con- 
tained in  Ont.  Rev.  St.  (1877)  c.  204,  Ont. 
Rev.  St.  (1897)  c.  292,  §  104,  which  pro- 
vides that  any  trustee  or  trustees  of  any 
public  school  wilfully  neglecting  or  refusing 
to  exercise  all  the  corporate  powers  vested 
in  them  by  this  act  for  the  fulfilment  of 
any  contract  or  agreement  made  by  them 
shall  be  held  to  be  personally  responsible  for 
the  fulfilment  of  such  contract  or  agreement. 
For  decisions  under  the  arbitration  clause  as 
between  the  trustees  and  a  teacher  see  Bir- 
mingham V.  Hungerford,  19  U.  C.  C.  P.  411; 
Weaver  v.  Bull,  10  U.  C.  C.  P.  369;  Kennedy 
V.  Hall,  7  U.  C.  C.  P.  218;  Hughes  v.  Pake, 
25  U.  C.  Q.  B.  95;  Kennedy  f.  Burness,  15 
U.  C.  Q.  B.  473  [affirmed  in  7  U.  C.  C.  P. 
227].  Trustees  can  be  held  liable  only  where 
they  wilfully  neglect  to  do  their  duty,  not 
where  they  decline  in  good  faith  to  exercise 
their  corporate  powers  on  account  of  any 
doubt  or  legal  difficulty  which  they  suppose 
to  exist.  Vanburen  v.  Bull,  19  U.  C.  Q.  B. 
633.  And  where  school  trustees  become  per- 
sonally responsible  under  13  &  14  Vict, 
c.  48,  §  2,  subs.  16,  for  refusing  to  exer- 
cise their  corporate  powers,  before  such  lia- 
bility can  be  enforced  by  the  warrant  of 
arbitrators  under  15  Vict.  c.  185,  §  15,  it  is 
necessary  to  show  that  there  has  been  some 
adjudication  of  the  fact  of  wilful  refusal  to 
justify  such  warrant.  Ranney  V.  Maclem,  9 
U.  C.  C.  P.  192.  Furthermore,  school  trus- 
tees cannot  be  held  liable  under  23  Vict, 
c.  49,  §  9,  for  wilfully  neglecting  or  refusing 
to  comply  with  an  award,  without  being  first 
afforded  an  opportunity  of  explaining  or 
justifying  such  non-compliance.  Where 
therefore  defendant  in  replevin  justified  seiz- 
ing plaintiff's  goods  under  a  warrant  of  the 
arbitrators  issued  against  plaintiff  and  the 
other  trustees  for  non-compliance  with  an 
award,  but  did  not  show  that  plaintiff  was 
notified  or  called  upon  to  show  cause  before 


such  warrant  issued,  the  plea  was  bad. 
Graham  v.  Hungerford,  29  U.  C.  Q.  B. 
239. 

Liability  for  seizure  under  warrant. — Where 

it  appeared  that  a  horse  was  seized  by  K, 
under  a  Avarrant  signed  by  two  trustees,  com- 
mencing, "  We,  the  undersigned,  trustees  of 
school  section,"  etc.,  and  sealed  with  the 
corporate  seal,  it  was  held  that  the  trustees 
were  liable  personally,  not  in  their  corporate 
capacity  onlv.  Vance  P.  King,  21  U.  C.  Q.  B. 
187.  But  see  Ryland  v.  King,  12  U.  C.  C.  P. 
198. 

71.  Haycraft  v.  Grigsby,  88  Mo.  App.  354, 
holding  that  in  an  action  against  a  teacher 
and  directors  of  a  school  for  severely  punish- 
ing plaintiff,  an  instruction  that,  although 
the  teacher  did  inflict  unreasonable  punish- 
ment on  plaintiff,  the  directors  were  not 
liable,  unless  they  maliciously  advised  the 
teacher  to  do  so,  or  aided  and  assisted  her, 
is  erroneous,  since,  if  such  directors  advised 
or  encouraged  an  immoderate  whipping,  they 
were  liable,  whether  or  not  their  motive  was 
malicious.    See  also  infra,  III,  I,  3,  e,  (ii), 

(B). 

Personal  liability  of  treasurer  for  failure  to 
pay  teacher. —  If  the  treasurer  of  a  school- 
district  has  money  belonging  to  the  district, 
and  devoted  to  the  payment  of  teachers' 
wages,  and  refuses  to  pay  it  over  on  a  proper 
order  and  demand,  he  becomes  personally 
liable  to  the  teacher.  Edson  v.  Hayden,  18 
Wis.  627. 

72.  State  v.  Wick,  130  Iowa  31,  106  N.  W. 
268,  under  Iowa  Code,  §  2834,  which  declares 
it  unlawful  for  any  school  director  to  act  as 
agent  for  any  school  text-books  or  supplies 
during  bis  term  of  office,  and  provides  that 
any  director  violating  the  provisions  of  the 
act  shall  be  deemed  guilty  of  misdemeanor. 

A  corrupt  or  dishonest  intent  or  unfairness 
in  the  price  charged  for  the  supplies  and  ma- 
terials is  not  an  essential  element  of  the 
offense,  so  that  an  allegation  in  an  indict- 
ment that  the  defendant  was  "  corruptly " 
interested  in  the  contract  is  surplusage. 
Com.  V.  Miller,  31  Pa.  Super.  Ct.  309. 

73.  See  Plunt  v.  Hopley,  120  Iowa  695,  95 
N.  W.  205,  holding  that  a  general  deposit  of 
the  funds  of  a  schoolnli strict  in  a  bank,  to 
the  credit  of  tlic  school-district  treasurer  in 
his  representative  capacity,  is  not  a  loan  of 
the  district's  funds  to  tlie  bank,  within 
Code,  §  4840,  declaring  that  if  any  school 
officer  loans  without  authority  any  portion  of 
the  public  moneys  intrusted  to  him  for  safe- 
keeping, etc.,  he  shall  be  guilty  of  embezzle- 
ment, nor  was  such  deposit  illegal,  so  as  to 
preclude  him  from  recovering  on  a  guaranty 
given  by  the  bank  to  secure  him  against  loss 
by  reason  of  the  bank's  failure  to  repay  the 
deposit. 

74.  Frelinghuysen  Tp.  Bd.  of  Education 
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apportioned  to  the  district. '^^  But  where  he  acts  within  the  scope  of  his  authority 
a  school  officer  is  not  personally  liable  for  a  mistake  of  judgment  in  the  govern- 
ment of  a  school;  ^®  and  generally  a  school  officer,  acting  within  the  scope  of  his 
authority,  is  not  responsible  in  case  of  an  injury,  unless  it  results  from  a  corrupt 
motive." 

(ii)  On  Contracts.  The  general  rule  is  that  the  officers  of  a  school-district 
cannot  be  held  personally  liable  on  a  contract  made  on  their  part  as  such  officers, 
and  solely  for  the  benefit  of  the  district,  unless  guilty  of  fraud  or  misrepresenta- 
tion,'^ or  unless  they  expressly  contract  to  assume  personal  liability.*^  Thus 
where  an  officer  of  a  school-district  contracts  by  a  writing  showing  on  its  face 
that  he  acts  in  his  official  character,  although  he  does  not  add  his  official  designa- 
tion to  his  signature,  he  is  not  bound  personally ;  and  a  fortiori  he  is  not  indi- 
vidually liable  where  he  adds  his  official  designation  to  an  instrument  which  shows 


Atwood,  74  N.  J.  L.  638,  65  Atl.  999  {aifirm- 
iug  73  N.  J.  L.  315,  62  Atl.  1130],  holding, 
however,  that  failure  of  a  board  of  education 
to  provide  for  the  transportation  of  children 
living  remote  from  the  school-house,  under 
K  J.  Pamphl.  Laws  (1902),  p.  108,  §  111, 
is  not  a  failure  to  provide  suitable  school 
facilities  and  accommodations  within  section 
120  of  the  same  act,  because,  the  act  being 
highly  penal  in  its  consequences,  it  must  be 
construed  with  reasonable  strictness. 

A  statute  imposing  a  penalty  on  a  school- 
district  officer  for  failure  to  furnish  a  certi- 
fied copy  of  the  records  under  his  charge  to 
an  applicant,  by  implication,  imposes  a  duty 
to  furnish  such  copies.  Musback  r.  Schaefer, 
115  Wis.  357,  91  N.  W.  966,  decided  under 
Wis.  Rev.  St.  (1898)  §  414,  and  holding  also 
that  the  fact  that  the  same  statute  declares 
such  copy  admissible  as  evidence  does  not  ex- 
cuse the  officer  from  furnishing  it  for  other 
purposes. 

75.  Finney  r.  Garner,  110  Tenn.  67,  71 
S.  W.  592,  holding  that  under  Shannon's  Code, 
§  1426,  providing  that,  should  the  share  of 
school  money  apportioned  to  a  district  be 
lost  to  the  same  by  the  neglect  of  the  di- 
rectors, they  shall  forfeit  to  the  district  the 
full  amount  so  lost,  with  interest,  for  the 
payment  of  which  they  shall  be  jointly  and 
severally  liable,  where  school  directors  per- 
mitted a  contractor  for  the  erection  of  a 
school  building,  who  was  insolvent,  to  receive 
the  contract  price  before  the  building  was 
completed,  and  after  the  building  had  been 
destroyed  before  delivery  to  receive  the  in- 
surance thereon,  by  reason  of  which  the  part 
of  the  school  fund  so  paid  was  lost  to  the 
district,  the  directors  were  personally  liable 
therefor. 

Where  a  well  is  a  necessity  at  a  school- 
house,  the  action  in  good  faith  of  two  of  a 
board  of  three  directors  in  constructing  such 
a  well,  and  paying  for  it  out  of  the  school 
fund,  at  a  reasonable  cost,  without  causing 
their  action  in  the  matter  to  be  entered  upon 
the  records  of  the  proceedings  of  the  board, 
or  notifying  the  other  director,  does  not  in 
fact  cause  the  funds  of  the  district  to  sustain 
any  such  loss  as  will  render  the  directors  so 
acting  liable  for  the  amount  so  expended, 
under  Starr  &  C.  Annot.  St.  (1896)  c.  122, 
§  285,  providing  that  all  losses  sustained  by 
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the  school  fund  by  reason  of  the  failure  of 
an  officer  to  perform  the  duties  required  of 
him  may  be  recovered  in  a  civil  action 
against  such  officer  brought  at  the  suit  of 
the  state.  Rea  v.  People,  84  111.  App.  504 
[affirmed  in  185  111.  633,  57  N.  E.  778]. 

76.  Fertich  v.  Michener,  111  Ind.  472,  11 
N.  E.  605,  14  N.  E.  68,  60  Am.  Rep.  709. 

77.  Stewart  v.  Southard,  17  Ohio  402,  49 
Am.  Dec.  463;  Miller  v.  Harvey,  215  Pa.  St. 
103,  64  Atl.  330,  holding  that  where  plaintiff, 
a  public  school  teacher,  sued  the  president  of 
the  board  of  school  directors  to  recover  for  the 
loss  of  plaintiff's  position  because  of  an  al- 
leged unlawful  conspiracy  between  defendant 
and  others,  a,nd  her  testimony  showed  that 
the  charges  against  her  were  made  by  teach- 
ers in  the  school  to  defendant  as  president 
of  the  board;  and  that  after  investigation  he, 
with  other  members  of  the  board,  made 
further  investigation  and  acting  together  the 
directors  requested  the  resignation  of  plain- 
tiff, plaintiff  cannot  recover.  And  see  Wet- 
more  V.  Burns,  1  N.  J.  L.  J.  48,  holding  that 
a  complaint  in  an  action  for  damages  against 
the  members  of  a  school-board  for  excluding 
complainant  from  liis  seat  on  such  board, 
charging  that  defendants,  "  contriving  and 
fraudulently  and  maliciously  intending  to 
damnify  plaintiff,  refused  to  admit  him  to 
his  seat,"  is  insufficient,  for  it  does  not  show 
that  defendant's  act  was  unlawful,  or  charge 
that  the  act  itself  Avas  maliciously  done. 

78.  Oppenheimer  v.  Greencastle  School  Tp., 
164  Ind.  99,  72  N.  E.  1100;  Anderson  v.  Van- 
sittart,  5  U.  C.  Q.  B.  335,  holding  that  where 
plaintiff,  a  teacher,  sued  upon  a  special 
agreement,  stated  to  have  been  made  by  de- 
fendants as  trustees,  to  furnish  him  with 
fuel  when  required,  under  9  Vict.  c.  20,  and 
defendants  demurred,  because  defendants, 
having  made  the  agreement  in  their  corpo- 
rate capacity,  were  charged  as  individuals, 
the  declaration  was  bad.  And  see  Sheriff  v. 
Patterson,  5  U.  C.  Q.  B.  620. 

79.  See  Sanborn  v.  Neal,  4  Minn.  126,  77 
Am  Dec.  502. 

80.  See  Sanborn  v.  Neal,  4  Minn.  126,  77 
Am.  Dec.  502. 

81.  Mackenzie  v.  Edinburg  Bd.  of  School 
Trustees,  72  Ind.  189  (holding  that  a  con- 
tract executed  by  school  trustees  of  an  in- 
corporated town,  and  signed  by  them  indi- 
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clearly  an  intention  to  bind  the  district  and  not  the  officer, or  expressly  contracts 
against  personal  liability;  and  it  is  held  in  some  of  the  cases  that  generally 
where  an  officer  of  a  school-district  executes  a  contract  or  note  adding  his  official 
designation,  the  presumption  is  that  he  acts  as  a  public  agent  and  binds  the 
district  and  not  himself  personally  in  the  absence  of  clear  evidence  to  the  contrary,^* 
although  other  cases  hold  that  the  official  designation  following  the  signature 
is,  in  the  absence  of  a  clear  intention  expressed  on  the  face  of  the  contract  or 
note  to  bind  the  district  and  not  themselves,  a  mere  descriptio  personce,  and  that 
the  officers  are  themselves  personally  liable;  and  where  school  directors  execute 
a  promissory  note  in  their  individual  names  for  a  purpose  connected  with  schools, 
but  not  authorized  by  vote  of  the  people  as  required  by  statute,  the  remedy  of 
the  holders  of  the  note  is  by  an  action  at  law  against  the  directors  as  individuals.^® 
But  school  committeemen  who,  acting  in  the  line  of  their  duty,  employ  a  teacher, 
are  not  personally  liable  for  his  pay,^^  nor  are  the  trustees  of  a  school-district 
personally  liable  on  a  note  executed  by  their  predecessors  in  office  in  their  own 


vidually,  without  any  designation  of  their 
official  character  in  connection  with  their 
signatures,  if  they  are  designated  as  trustees 
of  pubJic  schools  in  the  body  of  the  instru- 
ment, is  the  contract  of  the  corporation,  and 
binding  thereon,  and  not  the  personal  con- 
tract of  the  trustees)  ;  Lyon  v.  Anderson,  7 
Iowa  509. 

82.  Robinson  v.  Howard,  84  N.  C.  151; 
Greenville  Second  Nat.  Bank  v.  Wilcox,  2 
Ohio  Cir.  Ct.  325,  1  Ohio  Cir.  Dec.  511  (hold- 
ing that  a  personal  liability  cannot  be  as- 
serted against  the  makers  of  a  note,  who 
have  signed  it  as  "  president "  and  "  clerk," 
where  the  note  indicates  an  intention  to 
charge  the  township  board  of  education  of 
which  they  were  such  officers)  ;  Toronto  v. 
McBride,  29  U.  C.  Q.  B.  13. 

83.  Goodin  v.  Common  School  Dist.  No.  94, 
23  S.  W.  964,  15  Ky.  L.  Rep.  481. 

84.  State  V.  Helms,  136  Ind.  122,  35  N.  E. 
893  (holding  that  where  a  school  township 
trustee  signs  a  note,  and  adds  to  his  signa- 
ture, "  Trustee  of  Sugar  Creek  Township," 
the  note  binds  the  township,  and  not  the 
trustee  individually)  ;  Mason  City  Independ- 
ent Dist.  V.  Reichard,  50  Iowa  98  (holding 
that  an  agreement  signed  by  all  the  directors 
of  a  school-district  in  an  official  capacity, 
and  attested  by  their  secretary,  binds  the  dis- 
trict, and  does  not  bind  the  directors  as  in- 
dividuals) ;  Sanborn  v.  Neal,  4  Minn.  126, 
77  Am.  Dec.  502  (holding  that  where  defend- 
ants, being  trustees  of  a  school-district,  made 
a  note  for  the  debt  of  the  district,  in  which 
they  promised  as  trustees,  but  signed  it  as 
individuals,  and  stated  to  the  payee  that 
they  did  not  intend  to  become  individually 
liable,  counsel  having  stated  that  they  would 
not  become  so  liable  on  the  note,  they  were 
not  individually  liable)  ;  Hodges  V.  Runyan, 
30  Mo.  491  (holding  that  where  the  president 
of  a  board  of  school  trustees  promises  in 
their  behalf,  by  a  note,  to  pay  a  debt  con- 
tracted in  the  erection  of  a  school-house,  he 
acts  as  a  public  agent,  and  therefore  will  not 
be  personally  liable  on  the  note). 

85.  Sharp  v.  Smith,  32  111.  App.  336  (hold- 
ing that  where  a  contract  for  building  a 
school-house    contained    the   names    of  the 


school  directors,  and  their  description  as 
such,  as  contracting  parties,  and  was  signed 
by  them  as  directors,  but  did  not  expressly 
show  that  they  were  acting  on  behalf  of  the 
district,  or  intending  to  make  the  instrument 
the  contract  of  the  district,  the  directors 
were  individually  liable)  ;  Wing  v.  Glick,  56 
Iowa  473,  9  N.  W.  384,  41  Am.  Rep.  118 
(holding  that  a  contract  for  the  purchase  of 
school  supplies,  phrased,  "  We  agree  to  pay," 
and  signed  by  two  persons,  with  the  respect- 
ive additions  of  "  president  school  board," 
and  "  secretary  school  board,"  but  containing 
no  reference  to  any  school-district,  is  a  per- 
sonal obligation,  the  principal  being  undis- 
closed, although  the  contract  was  headed, 
"  State  of  Iowa,  county  of  Jones,  township 
of  Hale,"  and  the  township  of  Hale  was  in 
fact  the  school-district  for  which  the  sup- 
plies were  purchased)  ;  Western  Pub.  House 
V.  Murdick,  4  S.  D.  207,  56  N.  W.  120,  21 
L.  R.  A.  671;  Western  Pub.  House  v.  Bach- 
man,  2  S.  D.  512,  51  N.  W.  214. 

86.  School  Directors  v.  Miller,  54  111.  338, 
holding  that  upon  such  an  instrument  a  bill 
in  equity  will  not  lie  against  the  state. 

Effect  of  mutual  mistake  of  law. — Where 
school  apparatus  was  purchased  for  a  school- 
district  by  the  clerk  and  director  thereof,  who 
gave  the  seller  an  order  on  the  district  treas- 
urer for  the  amount  of  the  purchase,  and  it 
subsequently  appeared  that  such  order  was 
drawn  Avithout  authority;  all  parties,  how- 
ever, having  equal  knowledge  of  the  facts, 
but  misinterpreting  the  law,  the  clerk  and 
director  were  not  personally  liable  for  the 
amount,  Watson  v.  Rickard,  25  Kan.  662. 
Similarly  in  a  case  in  Avhich  the  sole  director 
of  a  school-district,  in  his  official  capacity, 
made  a  contract  under  a  mistake  of  law,  and 
the  other  party  to  the  contract  was  equally 
mistaken  as  to  the  law,  each  having  the  same 
opportunities  of  knowing  the  law,  it  was 
held  that  the  officer  was  not  personally  liable, 
although  the  district  was  not  incorporated. 
Humphrey  r.  Jones.  71  Mo.  62. 

87.  Robinson  v.  Howard,  84  N.  C.  151,  hold- 
ing that  the  only  remedy  in  favor  of  the 
teacher  is  by  mandamus  to  compel  them  to 
give  on  order  on  the  county  treasurer. 
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names  to  a  teacher  for  services.*^  If,  however,  the  treasurer  of  a  school-district 
has  money  belonging  to  it,  appropriated  to  the  payment  of  teacher's  wages,  and 
refuses  to  pay  it  over  on  a  proper  order  and  demand,  he  becomes  personally  liable 
to  the  teacher;  and  it  has  been  held  that  school  trustees  failing  to  raise  and 
collect  the  school  funds  as  required  by  law  are  personally  liable  to  a  teacher  for 
a  failure  to  pay  as  agreed. 

(ill)  For  School  Funds  —  (a)  In  General.  A  district  school  may  be  sued 
for  money  received  and  not  accounted  for;  and  as  is  held  by  the  weight  of  author- 
ity to  be  the  rule  in  regard  to  other  public  officers, the  liability  of  officers  of 
school-districts,  such  as  the  treasurer,  is  absolute  for  all  funds  which  come  into 
his  hands  in  his  official  capacity;  and,  in  case  of  loss,  cannot  be  varied  or  dimin- 
ished by  the  cause  or  manner  of  the  loss;  ^*  nor  can  the  directors  of  a  school-district 
release  the  treasurer  of  the  district  from  liability  for  money  of  the  district  coming., 
into  his  hands,  and  which  is  stolen  from  him  without  his  fault;  but  the  electors 
of  a  school-district  may  at  a  regular  meeting,  in  case  of  default  by  an  assessor, 
authorize  a  settlement  of  the  matter,  by  providing  that  the  assessor  may  pay  a 
part  in  cash,  and  that  the  balance  may  be  paid  in  township  orders,  guaranteed 
by  a  responsible  party. ®^  Under  the  provision  of  a  statute  that  trustees  of  a 
school-district  shall  have  a  remedy  on  the  official  bond  of  the  collector,  of  any 
action  and  any  remedy  given  by  law,  they  may  resort  to  any  remedy  against 
him  for  a  default,  independently  of  his  bond;^^  and  where,  after  expiration  of  his 
office,  a  district  officer  refuses  on  demand,  to  pay  over  to  his  successor  money 
received  by  him,  an  action  upon  the  officer's  bond  is  not  the  exclusive  remedy, 
the  bond  being  required  as  additional  security,  and  not  superseding  the  officer's 
individual  responsibility,  and  an  action  for  money  had  and  received  will  lie  in 
favor  of  the  school-district  for  the  money  wrongfully  retained,  which  action  the 
officer  cannot  defend  by  questioning  the  regularity  of  the  proceedings  whereby 
the  funds  came  into  his  possession ;  nor  can  he,  in  an  action  against  him  for 
money  in  his  hands  unexpended,  object  that  it  does  not  appear  that  he  was 
sworn  in.* 


88.  Rogers  v.  Carver,  21  Mo.  517. 

Acts  of  predecessor  as  not  binding  public 
officers  generally  see  Officers,  29  Cyc.  144. 

89.  Edson  v.  Hayden,  18  Wis.  627. 

90.  Ferguson  v.  True,  3  Bush  (Ky.)  255. 

91.  Board  of  Education  v.  Milligan,  51 
Ohio  St.  115,  42  N.  E.  255,  holding  that  a 
board  of  education  may  sue  its  treasurer. 

Where  the  statute  requires  a  report  in 
writing  to  be  made  by  the  treasurer  of  a 
school-district  at  the  end  of  each  year,  show- 
ing the  moneys  received  and  the  moneys  dis- 
bursed, with  the  vouchers  therefor,  which  re- 
port is  to  be  recorded  by  the  clerk  of  the 
district,  and  where  the  statute  provides  for 
no  other  record  or  account  of  the  treasurer's 
proceedings,  in  an  action  brought  by  the  dis- 
trict against  the  treasurer,  at  the  expiration 
of  his  term  of  office,  to  recover  a  balance  of 
the  moneys  in  his  hands  not  paid  over  to 
his  successor,  in  which  there  is  no  testi- 
mony tending  to  show  that  such  report  was 
not  duly  made  and  recorded,  it  is  not  error 
to  rule  out  from  the  testimony  the  private 
account  kept  by  the  treasurer  of  moneys  re- 
ceived and  paid  out  as  such  treasurer,  nor  to 
refuse  to  permit  a  witness  to  testify  as  to 
the  result  of  an  examination  of  the  treas- 
urer's books  and  papers,  paade  by  him  at  the 
request  of  such  treasurer.  Hinton  v.  Nemah 
County,  etc..  School  Dist.  No.  2,  12  Kan.  573. 

[Ill,  D,  6,  g,  (11)] 


Right  of  school  agent  to  retain  balance. — 

In  an  action  under  Me.  Rev.  St.  c.  11,  §  54, 

to  recover  money  received  by  defendant  as 
school  agent  of  the  district,  the  agent  could 
not  retain  on  account  of  services  a  balance 
which  by  statute  was  to  be  appropriated  to 
certain  specified  purposes,  as  the  statute  pro- 
vides that  "  moneys  not  so  appropriated  by 
him  during  his  term  of  office  "  should  belong 
to  the  district,  and  could  be  recovered  of 
him.  Searsport  School  Dist.  No.  9  v.  Deshon, 
51  Me.  454. 

92.  See  Officers,  29  Cyc.  1438  text  and 
note  62. 

93.  Bluff  Creek  Dist.  Tp.  v.  Hardinbrook, 
40  Iowa  130.    And  see  infra,  III,  D,  6,  e, 

(IV),  (A). 

94.  Bluff  Creek  Dist.  Tp.  v.  Hardinbrook, 
40  Iowa  130. 

95.  Taylor  Dist.  Tp.  v.  Morton,  37  Iowa 
550. 

96.  Buckeye  Tp.  School  Dist.  No.  2  t*. 
Clark,  90  Mich.  435,  51  N.  W.  529. 

97.  O'Hanlon  v.  Scott,  89  Hun  (N.  Y.) 
44,  35  N.  Y.  Suppl.  31. 

98.  Mason  v.  Scio  Fractional  School  Dist. 
No.  1,  34  Mich.  228. 

99.  Mason  v.  Scio  Fractional  School  Dist. 
No.  1,  34  Mich.  228,  so  holding  as  to  the 
assessor  of  a  district. 

1.  Searsport  School  Dist.  No.  9  v.  Deshon, 
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(b)  Accounts  and  Accounting.  The  statutes  generally  provi(le  for  the  audit 
and  settlement  of  the  accounts  of  school  directors  and  other  district  officers,^ 
before  specified  auditors,^  upon  whose  refusal  to  audit  the  settlement  may  be 
carried  to  the  board  of  directors  or  other  ruling  body.*  An  audit  and  settlement 
by  the  proper  authority  is  conclusive  upon  the  officers  unless  appealed  from,^ 
and,  if  free  from  fraud  or  mistake,  upon  the  district;  ^  but  to  bind  the  district 
it  must  be  a  party  to  the  settlement,^  and  the  district  is  not  bound  if  charges  are 
allowed  in  the  settlement  in  violation  of  law;^  but  where  a  school-board  has  exam- 
ined and  approved  the  accounts  and  vouchers  of  its  treasurer,  and  granted  a 
discharge,  the  discharge  is  conclusive  unless  procured  by  fraud, ^  and  in  an  action 
by  the  successor  of  such  board  to  rescind  the  settlement  and  discharge,  the  burden 


51  Me.  454,  so  holding  as  to  a  school  agent, 
in  an  action  under  Rev.  St.  c.  11,  §  54. 

2.  See  the  statutes  of  the  several  states. 
And  see  eases  cited  infra,  this  and  the  fol- 
lowing notes. 

Under  Pennsylvania  act  of  May  i,  1876,  re- 
quiring school  directors  to  submit  a  state- 
ment at  the  close  of  the  school  year  to  the 
proper  auditors,  and  making  a  failure  to 
comply  therewith  a  misdemeanor  punishable 
by  a  fine,  the  directors  will  not  be  required, 
in  mandamus  proceedings,  to  furnish  a  state- 
ment of  the  accounts  of  their  predecessors, 
where  they  have  delivered  up  the  books  con- 
taining such  accounts.  Baer  v.  School  Di- 
rectors, 4  Pa.  Co.  Ct.  43. 

Arbitration. —  A  public  corporation,  such 
as  a  school-district,  may  submit  to  arbitra- 
tion differences  arising  upon  settlement  with 
its  treasurer.  Walnut  Dist.  Tp.  v.  Rankin, 
70  Iowa  65,  29  N.  W.  806. 

3.  Baer  v.  School  Directors,  4  Pa.  Co.  Ct. 
43,  where  it  was  held  to  be  the  duty  of  bor- 
ough auditors  under  the  Pennsylvania  act  of 
May  4,  1891. 

Where  a  school  treasurer's  account  had  not 
been  examined  and  settled  for  a  number  of 
years  by  the  borough  auditors,  but  had  been 
annually  settled  by  a  committee  of  the 
school-board,  the  borough  auditors  elected 
for  a  certain  year  could  not  be  compelled  to 
resettle  accounts  for  former  years,  although 
such  former  settlements  may  have  been  in- 
formal. Com.  V.  Stofer,  2  Pearson  (Pa.) 
224. 

4.  Stephens  1;.  Dimock,  11  Leg.  Int.  (Pa.) 
94,  holding,  however,  that  where  the  treas- 
urer of  a  school  fund,  being  at  a  meeting 
of  the  auditors  on  other  business,  casually 
mentioned  that  he  was  ready  to  settle  his 
accounts,  and  was  answered  that  the  books 
showed  no  charges  against  him,  and  the  same 
thing  occurred  twice  during  his  term  of  serv- 
ice of  eight  years,  there  was  no  refusal  of 
the  auditors  to  settle  his  accounts,  justify- 
ing him  to  carry  the  settlement  past  them 
to  the  board  of  directors. 

5.  Porter  v.  Luzerne  Dist.  School  Directors, 
18  Pa.  St.  144,  holding  that  a  certified  set- 
tlement by  the  township  auditors  of  the  ac- 
count of  the  treasurer  of  a  school-district  is 
conclusive,  if  not  appealed  from.  But  see 
Van  Wert  v.  Adams  Tp.  School  Dist.  No.  8, 
100  Mich.  332,  58  N.  W.  1119,  holding  that 
Howell  Annot.  St.  §  5073,  subd.  7,  providing 

[58] 


that  a  school  director  shall  keep  account  of 
his  expenses  incurred,  to  be  audited  by  the 
moderator  and  assessor,  and  on  their  written 
order  to  be  paid  out  of  any  money  provided 
therefor,  does  not  make  such  audit  conclusive 
on  the  director,  or  forbid  him,  when  his  ac- 
count is  disputed,  to  sue  the  district  thereon 
in  assumpsit;  since  school-districts  are  suable 
under  section  5039,  and,  the  claim  being  un- 
liquidated, mandamus  to  the  officers  could 
not  issue. 

If  the  school  treasurer  has  a  set-off  against 
the  district's  demand  for  money  in  his  hands, 
the  auditors  who  are  authorized  to  settle  his 
accounts  are  the  proper  tribunal  to  pass 
upon  it,  and,  if  dissatisfied  with  their  deci- 
sion, the  right  of  appeal  is  open  to  him;  and 
if  he  does  not  avail  himself  of  this  right,  he 
cannot,  in  an  action  of  debt  on  his  bond,  go 
behind  the  finding  of  the  auditors.  Shartzer 
v:  Washington  School  Dist.,  90  Pa.  St.  192, 
holding  that  under  the  Pennsylvania  act  of 
May  21,  1857,  section  1,  which  authorizes 
borough  auditors  to  settle  the  accounts  of  a 
school  treasurer,  with  the  right  of  appeal 
therefrom  to  either  party,  unless  appealed 
from,  such  settlement  is  conclusive. 

Where  a  school  treasurer  appears  before 
auditors  de  facto,  and  submits  his  accounts 
to  them  for  adjudication,  and  takes  no  ap- 
peal therefrom,  he  cannot  be  permitted  to 
show  that  they  were  not  duly  elected. 
Shartzer  v.  Washington  School  Dist.,  90  Pa. 
St.  192. 

6.  Sioux  City  Independent  School  Dist.  V. 
Hubbard,  110  Iowa  58,  81  N.  W.  241,  80  Am. 
St.  Rep.  271. 

7.  Shippen  Tp.  School  Dist.  V.  Cameron 
County,  3  Pa.  Co.  Ct.  15. 

Settlements  of  a  treasurer's  accounts  by 
the  county  auditors,  allowing  a  special  or 
other  commission  out  of  moneys  collected  for 
a  school-district,  are  not  binding  on  the  dis- 
trict, it  not  being  a  party  to  the  settlement. 
Shippen  Tp.  School  Dist.  v.  Cameron  County, 
3  Pa.  Co.  Ct.  15. 

8.  Union  Parish  School  Bd.  v.  Trimble,  33 
La.  Ann.  1073. 

9.  East  Feliciana  Parish  School-Bd.  V. 
Packwood,  42  La.  Ann.  468,  7  So.  537,  hold- 
ing also  that  the  fact  that  the  books  of  the 
treasurer  of  a  school-board,  whose  accounts 
have  been  settled,  and  who  has  received  a 
discharge,  appear  to  have  been  kept  in  a  con- 
fused and  irregular  manner,  and  differ  from 
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is  on  plaintiff  to  show  fraud. A  settlement  in  which  no  accounts  are  produced 
and  which  is  never  entered  on  the  books  of  the  township  is  no  settlement  in  point 
of  law,  and  not  conclusive  on  either  part}^" 

(iv)  On  Official  Bonds  —  (a)  General  Rules.  Officers  of  school-districts 
are  often  required  by  statute  to  give  bonds  for  the  faithful  performance  of  their 
duties  and  the  securing  of  funds  in  their  hands/^  sometimes  ascertained  by  double 
the  estimated  amount  of  money  which  will  come  into  their  hands/^  The  general 
rules  governing  official  bonds  and  liability  thereon  apply  to  bonds  given  by 
school-district  officers/^  and  the  signers  of  such  a  bond  are  liable  thereon  for 
defaults  by  their  principal  within  the  purposes  of  the  bond/^  immediately  upon  a 


his  settlement  with  the  board,  does  not  create 
any  liability  on  his  bond,  Avhere  it  is  not 
shown  that  he  received  any  money  for  which 
he  failed  to  account. 

10.  East  Feliciana  Parish  School-Bd.  v. 
Packwood,  42  La.  Ann.  468,  7  So.  537. 

11.  Stephens  v.  Dimock,  11  Leg.  Int.  (Pa.) 
94. 

12.  See  the  statutes  of  the  several  states. 
And  see  cases  cited  infra,  this  and  the  fol- 
lowing notes. 

An  officer  holding  two  offices  must  give  two 
bonds. —  German  v.  Highland  Park  Graded 
Common  School  Dist.  No.  46,  117  Ky.  907, 
79  S.  W.  1189,  25  Ky.  L.  Rep.  2094. 

13.  See  State  r.  Teal,  72  Minn.  37,  74  N.  W- 
1024,  holding  that  Minn.  Gen  St.  (1894) 
§  3700,  requiring  the  treasurer's  bond  to  be 
in  double  the  amount  of  money,  as  near  as 
can  be  ascertained,  which  will  come  into  his 
liands  during  his  term,  refers  to  the  aggre- 
gate amount  that  will  come  into  his  hands 
during  his  term,  and  not  merely  to  the  prob- 
able amount  that  will  be  in  his  hands  at  any 
one  date. 

14.  See  Officers,  29  Cyc.  14  et  seq. 

15.  See  cases  cited  infra,  this  note. 

The  approval  of  the  bond  of  a  treasurer  of 
a  school-district  is  evidenced  by  the  official 
indorsement  of  the  members  of  the  board. 
Holbrook  v.  Township  33,  22  111.  539.  But 
an  express  written  approval  is  not  essential, 
and  where  the  board  of  education  of  a  school- 
district  elected  a  treasurer,  required  him  to 
give  bond,  which  he  did,  with  security,  and 
it  was  received  by  the  board  and  acted  upon 
by  the  parties,  it  was  held  to  be  a  sufficient 
approval,  .without  any  such  indorsement  on 
the  bond,  or  any  entry  thereof  on  their  rec- 
ords, and  the  fact  that  the  board  did  not  fix 
the  penalty  of  the  bond  is  not  material. 
Bartlett  v.  Freeport  School  Dist.  Bd.  of  Edu- 
cation, 59  111.  364. 

Consideration  for  additional  bond. —  Where 
the  first  bond  of  the  treasurer  of  the  board 
of  education  after  it  was  given  became  in- 
sufficient, and  the  board  of  education  ordered 
that  the  treasurer  should  give  another  and 
an  additional  bond,  which  he  did,  there  was 
sufficient  consideration  for  the  giving  of  such 
additional  bond.  Gilbert  v.  Newton  Bd.  of 
Education,  45  Kan.  31,  25  Pac.  226,  23  Am. 
St.  Rep.  700. 

16.  Bartlett  V.  Freeport  Bd.  of  Education, 
59  111.  364. 

If  a  school  treasurer  releases  a  mortgage 
given  to  secure  a  debt  due  the  school  fund 
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of  his  township,  without  an  order  of  the 
board  of  trustees,  or  a  majority  of  them,  en- 
tered upon  their  journal,  and  subscribed  by 
their  president  and  clerk,  he  will  be  liable 
upon  his  official  bond  for  any  loss  sustained 
in  consequence  thereof.  Union  County  Town- 
ship 13  V.  Misenheimer,  78  111.  22. 

If  a  township  treasurer  fails  to  present  a 
note,  payable  to  the  school  fund,  against  the 
estate  of  the  principal  maker,  within  the 
time  limited  by  law,  the  sureties  will  be 
released,  and  if  the  amount  is  thereby  lost 
to  the  school  fund  the  treasurer  will  be  liable 
therefor  on  his  official  bond.  House  i;.'  Town- 
ship 35,  83  111.  368. 

Failure  of  a  school-district  treasurer  to  turn 
funds  over  to  his  successor  is  a  breach  for 
which  his  bondsmen  may  be  held.  Reed  v. 
Stark  County  Bd.  of  Education,  39  Ohio  St. 
635.  But  where  one  is  appointed  treas- 
urer of  a  school-district  to  fill  a  vacancy, 
and  upon  such  appointment  gives  a  bond 
with  sureties,  as  provided  by  law,  and  at 
the  annual  election  thereafter  is  elected  his 
own  successor,  and  continues  in  office,  but 
without  giving  any  new  bond,  the  sureties 
on  the  bond  given  upon  his  appointment  are 
not  liable  for  any  default  occurring  after  the 
commencement  of  the  term  to  wliich  he  is 
elected.  Riddel  v.  Cherokee  County  School 
Dist.  No.  72,  15  Kan.  168. 

Payment  of  money  by  a  school-board  treas- 
urer without  an  order  drawn  and  counter- 
signed as  required  by  statutes  renders  the 
treasurer  and  his  bondsmen  liable  for  the 
amount  so  paid.  Campbell  School  Dist.  No.  4 
V.  Baier,  98  Wis.  22,  73  N.  W.  448. 

Money  raised  for  the  building  of  a  school- 
house  is  raised  for  "  school  purposes,"  within 
N.  Y.  Laws  (1864),  c.  565,  §  7,  and  the 
treasurer  of  the  board  of  education  is  the 
proper  keeper  thereof,  and  his  sureties  are 
liable  for  such  money  in  his  hands.  Fairport 
Union  Free  School  v.  Fonda,  77  N.  Y.  350. 

Liability  of  sureties  of  prior  bond  under 
additional  bonds — Where  the  treasurer  of  a 
board  of  education  deposits  school  moneys 
in  the  name  of  and  along  with  the  funds  of 
a  private  corporation  of  which  he  is  mana- 
ger, with  the  knowledge  of  the  bank  officials; 
and  such  deposit  is  subject  to  his  check  for 
both  school  and  private  purposes,  and  as 
manager  of  the  private  corporation,  he  draws 
out  so  much  of  the  deposit  as  to  leave  a  de- 
ficit in  the  amount  due  by  him  to  the  board 
of  education,  and  shortly  afterward,  he  is 
required  to  give  an  additional  bond  as  such 
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breach, although  the  bond  is  not  under  seal/^  and  they  may  be  held  for  all  moneys 
not  properly  accounted  for  or  turned  over  to  their  successors/'^  and  the  bondsmen 
of  an  officer  of  a  school-district  who  borrows  money  without  complying  with  the 
terms  of  a  statute  prescribing  the  steps  preliminary  to  the  borrowing  are  Hable 
to  the  lender  for  a  conversion  of  the  money  borrowed. Furthermore  liability 
on  the  bond  for  school  funds  not  used  according  to  law  is  absolute  and  cannot 
be  defended  upon  the  ground  that  school  funds  were  without  the  officer's  fault 
stolen  from  him/^  or  lost  through  the  insolvency  of  a  bank  in  which  the  treasurer 
deposited  them,  although  he  was  not  guilty  of  any  want  of  care  in  failing  to  ascer- 
tain its  financial  condition ;    nor  is  it  a  defense  to  an  action  on  the  official  bond 


treasurer,  and  funds  of  the  private  corpora- 
tion in  sufficient  amount  to  make  up  this  de- 
ficit are  afterward  deposited  in  the  same  way 
by  the  manager,  this  is  a  payment  of  such 
deficit,  and  hence  the  sureties  on  the  second 
bond  are  liable  for  a  deficit  existing  at  the 
expiration  of  his  term  as  treasurer.  Gilbert 
V.  Newton  Bd.  of  Education,  45  Kan.  31,  25 
Pac.  226,  23  Am.  St.  Rep.  700. 

Application  of  payments  between  surety 
and  deceased  principal's  estate. —  Where  a 
school  treasurer  was  reappointed  without 
giving  a  new  bond,  and  on  his  decease,  five 
months  afterward,  Avas  found  to  be  in  de- 
fault, but  for  a  part  of  the  defalcation  his 
sureties  were  not  liable,  and  judgment  was 
recovered  against  his  estate  for  the  whole, 
it  was  held  that  it  was  not  a  case  for  the 
appropriation  of  payments,  the  judgment  evi- 
dencing but  a  single  indebtedness.  School 
Trustees  v.  Smith,  88  111.  181. 

17.  Joint  School  Dist.  No.  1  v.  Lyford,  27 
Wis.  506. 

Where  the  surety  impliedly  authorizes  the 
principal  to  fill  in  the  penalty  in  a  blank  left 
for  that  purpose,  he  is  liable  on  the  bond 
in  like  manner  as  if  he  had  filled  it  in  him- 
self. Bartlett  v.  Freeport  School  Dist.  Bd. 
of  Education,  59  111.  364,  holding  that  the 
fact  that  the  sureties  of  a  treasurer  of  a 
board  of  education  after  knowledge  of  the 
treasurer's  default  took  mortgages  and  other 
securities  from  him  was  evidence  from  which 
the  jury  might  infer  that  authority  had  been 
given  the  treasurer  to  fill  up  the  blank,  or 
that  they  had  ratified  the  act  of  the  treas- 
urer in  so  filling  it. 

18.  Fairport  Union'  Free  School  v.  Fonda, 
77  N.  Y.  350,  holding  that  where  a  board  of 
education,  attempting  to  comply  with  N.  Y. 
Laws  (1864),  c.  565,  §  7,  took  from  one 
elected  as  its  treasurer  a  writing  in  the  form 
of  a  bond,  but  not  under  seal,  and  they 
thereupon  entered  upon  the  discharge  of  the 
office,  the  writing  was  enforceable  against 
the  sureties  as  a  bond. 

19.  Lindsey  v.  Marshall,  12  Sm.  &  M. 
(Miss.)  587;  Creswell  v.  Nesbitt,  16  Ohio 
St.  35.  But  see  Overacre  v.  Garrett,  5 
Lans.  (N.  Y.)  156,  holding  that  where  a 
school-district  collector  refused  to  pay  over, 
upon  order  of  the  district  trustees,  moneys 
received  during  a  term  of  office  which  expired 
at  the  time  the  order  was  made,  he  being 
his  own  successor  in  office,  the  sureties  on 
the  official  bond  which  was  given  with  re- 
spect to  tlie  expired  term  were  not  liable. 


Interest. —  The  rule  that  interest  is  not 
allowable  on  an  unliquidated  account  for 
goods  or  services  is  not  applicable  in  an 
action  on  the  bond  of  a  school-district  treas- 
urer to  recover  a  defalcation.  Sturgeon  Bay 
School  Dist.  No.  1  v.  Dreutzer,  51  Wis.  153, 
6  N.  W.  610. 

20.  State  f.  Helms,  136  Ind.  122,  35  N.  E. 
893,  holding  also  that  where  a  trustee  of  a 
school  township  having  contracted  an  unau- 
thorized debt  while  Acts  (1883),  p.  114,  §  2, 
which  makes  the  trustee's  bond  liable  there- 
for in  such  case,  was  in  force.  Act  (1889), 
p.  278,  repealing  it,  did  not  affect  the  right 
of  the  person  who  lent  him  the  money  to 
enforce  the  obligation  of  the  bond,  as  Rev. 
St.  §  248,  provides  that  the  repeal  of  any 
statute  shall  not  release  any  liability  unless 
the  repealing  act  shall  so  expressly  provid^2. 

Pleading;  supplying  omitted  averment. — 
In  an  action  on  the  bond  of  a  school  town- 
ship trustee  to  recover  money  due  on  a  note 
executed  by  him  without  authority,  the  note, 
although  exhibited  with  the  complaint,  can- 
not be  looked  to  to  supply  an  omitted  aver- 
ment. State  V.  Helms,  136  Ind.  122,  35 
N.  E.  893. 

21.  Taylor  Dist.  Tp.  v.  Morton,  37  Iowa 

550;  Pine  Island  Bd.  of  Education  v.  Jewell,  ^ 
44  Minn.  427,  46  N.  W.  914,  20  Am.  St.  Rep. 
586,  holding  that  under  Minn.  Gen.  St. 
( 1878 )  c.  36,  §  107,  requiring  the  treasurer 
of  a  school-district  to  execute  a  bond  with 
sureties  conditioned  "for  the  faithful  dis- 
charge of  his  duties  as  treasurer,"  and  fur- 
ther requiring  him  to  "  pay  to  his  successor 
in  office  upon  demand  ...  all  money  in 
his  hands  belonging  to  said  district,"  the 
fact  that  such  treasurer  has  lost  the  funds 
by  burglary,  although  without  his  own  fault, 
constitutes  no  defense  to  an  action  on  his 
official  bond  for  the  failure  to  pay  over  to  his 
successor  the  money  received  and  not  dis- 
bursed by  him.  And  see  supra,  III.  D.  6.  e, 
(III),  (A). 

Release  by  district  and  school-board  in- 
effectual.—  A  vote  of  the  school-district,  and 
of  the  board  of  education  without  considera- 
tion, to  discharge  the  legal  obligation  of  a 
treasurer  who  has  lost  the  school  fund  by 
burglary,  without  fault,  is  ineffectual.  Pine 
Island  Bd.  of  Education  v.  Jewell,  44  Minn. 
427,  46  N.  W.  914,  20  Am.  St.  Rep.  586. 

22.  State  r.  Powell,  67  Mo.  395.  29  Am. 
Rep.  512;  Ward  v.  Colfax  Countv  Scliool 
Dist.  No.  15,  10  Nebr.  293,  4  N.  W.  1001, 
35  Am.  Rep.  477. 
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of  a  township  treasurer  for  his  failure  to  take  such^  security  for  the  loan  of  school 
funds  as  is  prescribed  by  statute  that  the  board  of  education  authorized  his  action, 
where  they  have  no  power  to  determine  the  sufficiency  of  such  security,  that  power 
being  by  statute  vested  solely  in  the  treasurer,^^  and  the  liability  of  the  sureties  of 
the  treasurer  of  a  board  of  education  for  money  raised  for  school  purposes  is  not 
affected  by  the  fact  that  the  authority  to  raise  the  money  was  given  by  a  private 
law.^*  But  the  sureties  are  not  liable  on  the  bond  for  funds  which  never  actually 
came  into  the  treasurer's  hands,^^  or  which  he  collected  while  performing  duties 
legally  devolving  upon  another  officer,^®  or  during  an  appointment  made  subse- 
quent to  the  appomtment  for  which  the  bond  was  given;  and  school  officers  of 
a  district  who,  being  misled  by  false  representations  of  one  presenting  a  claim 
against  the  corporation,  issue  an  order  for  its  payment  are  not  individually  liable 
to  make  the  order  good  to  an  assignee  thereof  on  the  failure  of  the  latter  to  recover 
from  the  district  on  the  ground  that  they  were  guilty  of  legal  fraud  in  issuing  it 
without  authority,  and  in  the  absence  of  fraud,  or  consequent  damages  or  loss, 
the  fact  that  school  directors  knowingly  draw  a  warrant  on  a  fund  to  the  credit 
of  which  there  is  no  money  wherewith  to  meet  such  warrant  at  the  date  thereof 
is  not  such  an  illegal  exercise  of  authority  as  will  render  the  directors  personally 
liable  for  the  amount  of  said  warrant.^^ 

(b)  Actions;  Procedure.  The  rules  governing  actions  on  official  bonds  gen- 
erally apply  to  actions  upon  the  bonds  of  officers  of  school-districts.^^  Some 
statutes  regulate  the  form  of  action  and  by  whom  it  may  be  brought,^^  but  unless 


23.  Bd.  of  Trustees  v.  Baker,  24  111.  App. 
231. 

24.  Fairport  Union  Free  School  v.  Fonda, 
77  N.  Y.  350. 

25.  Prairie  School  Tp.  v.  Haseleu,  3  N.  D. 
328,  55  N.  W.  938. 

26.  State  v.  Cottle,  29  Ohio  Cir.  Ct.  32 
[affirmed  in  74  Ohio  St.  80,  77  N.  E.  686], 
holding  that  the  sureties  on  the  bond  of  a 
clerk  of  a  board  of  education  are  not  liable 
for  his  appropriation  of  moneys  that  have 
come  to  him  while  such  clerk,  but  the  col- 
lection of  which  legally  devolved  upon  the 
treasurer  of  the  board. 

27.  Waterford  School  Trustees  v.  Clarkson, 
23  Ont.  App.  213. 

28.  Boardman  v.  Hayne,  29  Iowa  339. 

29.  Jacquemin  v.  Andrews,  40  Mo.  App. 
507,  where  drafts  for  any  school  year  on  any 
fund  were  limited  to  the  amount  to  be  de- 
rived from  all  sources  during  that  year.  And 
see  School  Dist.  No.  3  v.  Smalley,  58  Mo. 
App.  658;  generally  infra,  III,  F,  2,  d. 

30.  See  Officers,  29  Cyc.  1462  et  seq. 

31.  See  infra,  this  note. 

Where  the  principal  in  a  note  to  the  trus- 
tees of  a  school  dies  and  the  treasurer  neg- 
lects to  present  the  note  for  allowance  against 
his  estate,  in  an  action  on  the  treasurer's 
bond,  if  it  does  not  appear  that  the  sureties 
are  insolvent,  or  that  the  debt  is  lost,  no 
more  than  nominal  damages  can  be  recovered. 
McHaney  v.  School  Trustees,  68  111.  140. 

Payment  over  of  special  school  fund  for 
common  school  fund. —  Where,  in  an  action 
on  the  bond  of  a  school  trustee  for  a  short- 
age in  the  funds,  it  appears  that  he  paid 
moneys  out  of  the  special  school  fund,  on 
account  of  the  common  school  fund,  he  should 
be  given  credit  for  the  amount  thus  paid, 
and  not  be  charged  with  the  entire  shortage 
in  the  special  fund.     Finney  v.  State,  126 
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Ind.  577,  26  N.  E.  150.  And  defendant 
should  not  be  denied  this  credit  because  his 
answer  alleges  that  the  overpayments  were 
made  for  tlie  benefit  of  the  special  school 
fund,  while  the  proof  sliOM^s  that  they  were 
made  for  the  benefit  of  the  common  school 
fund.    Finney  v.  State,  supra. 

Parties. —  The  treasurer  of  the  municipality 
is  not  a  proper  party  to  a  bill  by  a  rural 
school  section  corporation  to  compel  the  mu- 
nicipality to  make  good  money  paid  by  the 
municipality  to  a  person  alleged  not  t©  \)e 
the  duly  appointed  officer  of  the  corporation. 
Hamilton  Tp.  School  Trustees  v.  Neil,  28 
Grant  Ch.  (U.  C.)  408. 

32.  See  the  statutes  of  the  several  states. 
And  see  School  Trustees  v.  Stokes,  3  111.  App. 
267  (holding  that  an  action  by  the  school 
trustees  on  the  bond  of  the  township  treas- 
urer, under  111.  Rev.  St.  c.  122,  §§  40,  55, 
for  neglecting  to  pay  over  moneys  to  his  suc- 
cessor, lies,  whether  the  apportionment  re- 
quired by  section  34  has  been  made  among 
the  several  districts  or  not;  and  that  if  this 
has  been  made,  they  need  not  sue  for  the  use 
of  the  districts)  ;  Nichols  v.  State,  65  Ind. 
512  (holding  that  an  action  on  a  bond  of  a 
township  trustee  may,  by  statute,  be  brought 
in  the  name  of  the  state,  by  the  county 
school  superintendent;  but  his  right  to  do 
so  is  only  concurrent  with  that  possessed 
by  such  trustee's  successor). 

Statutory  mode  of  assessing  damages. — 
Ind.  Proc.  Act,  §  338  (2  Rev.  St.  (1876) 
p.  173),  provides  that  in  actions  for  the  re- 
covery of  money  the  jury  must  assess  the 
amount  of  the  recovery;  but  Common  School 
Law,  §7(1  Rev.  St.  (1876)  p.  781),  which 
is  a  later  act,  provides  that,  in  a  suit  on 
the  official  bond  of  a  township  trustee  for 
failure  to  discharge  any  of  his  duties  rela- 
tive to  schools  and  school  revenues,  the  court 
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a  statute  otherwise  provides,^^  it  is  generally  held  that  the  action  is  properly 
brought  in  the  name  of  the  state,^''  of  the  board/'-^  or  of  the  district,^^  and  a  demand 
is  not  necessarily  a  condition  precedent  to  the  bringing  of  the  action.^^  An  official 
bond  of  a  treasurer  of  a  school-district  is  joint  and  several,  and  a  suit  may  be 
maintained  thereon  against  any  or  all  of  the  obligors;  and  where  an  additional 
bond  is  executed  all  the  sureties  on  both  bonds  may  be  joined  in  an  action  for  a 
default  subsequent  to  the  second  bond;  and  in  an  action  on  the  school  treasurer's 
bond,  the  sureties  cannot  object  to  evidence  of  a  breach  of  the  conditions  of  the 
bond  by  the  principal  because  he  has  not  been  served  with  process  or  is  not  within 
the  jurisdiction  of  the  court,  or  because  his  defalcation  has  not  been  established 


shall  assess  on  the  amount  of  the  recovery 
ten  per  cent  damages,  to  be  included  in  the 
judgment.  Under  this  later  act  it  is  held 
that  it  is  the  duty  of  the  court  to  assess 
ten  per  cent  damages  on  the  amount  of  the 
verdict  in  an  action  on  such  bond,  and  to 
include  such  damages  in  the  judgment. 
Goldsberry  v.  State,  69  Ind.  430. 

33.  Fuller  v.  Fullerton,  14  Barb.  (N.  Y.) 
59,  holding  that  under  1  Rev.  St.  536,  the 
official  bond  of  a  town  superintendent  of 
common  schools  can  be  sued  on  only  in  the 
name  of  the  supervisor  named  therein,  or 
of  a  successor  in  his  office. 

Wis.  St.  (1898)  §  442,  requiring  the  di- 
rector of  a  school-district  to  prosecute  an 
action  on  the  treasurer's  bond  for  a  breach 
of  a  condition  thereof,  and  §  430,  subd.  17, 
authorizing  a  school-district  meeting  to  make 
necessary  provisions  for  the  prosecution  of 
any  action  in  which  the  district  may  be  a 
party,  require  a  director  to  sue  on  the  treas- 
urer's bond  and  prosecute  it  until  the  elect- 
ors of  the  district  take  control  thereof. 
Madison  School  Dist.  No.  11  v.  Clifcorn,  133 
Wis.  465,  112  N.  W.  1099. 

Under  Kan.  Gen.  St.  (1901)  §  6174,  on  the 
breach  of  any  condition  in  the  bond  of  a 
school-district  treasurer,  if  the  director  neg- 
lects or  refuses  to  prosecute  an  action,  any 
householder  may  cause  such  prosecution  to 
be  instituted  in  the  name  of  and  for  the 
benefit  of  the  school-district,  and  prosecute 
such  suit  to  final  judgment.  Kingman 
County  School  Dist.  No.  9  v.  Brand,  71  Kan. 
728,  81  Pac.  473. 

34.  Nichols  i".  State,  60  Ind.  512. 

An  action  on  the  bond  of  the  treasurer  of  a 
school  town  is  properly  brought  on  the  rela- 
tion of  the  treasurer,  where  the  breach  is 
the  failure  of  the  retiring  treasurer  to  turn 
over  money  in  his  hands  at  the  expiration 
o'f  his  term,  nor  need  it  be  shown  that  the 
county  board  directed  the  bringing  of  the 
action.  Hiatt  v.  State,  110  Ind.  472,  11 
N.  E.  359. 

Under  Swan  St.  Ohio,  p.  843,  §  27,  making 
it  the  duty  of  the  township  clerk  to  prose- 
cute an  action  on  the  bond  of  a  township 
treasurer,  given  to  secure  the  due  disburse- 
ment of  the  school  funds,  an  action  on  the 
bond  of  a  township  treasurer,  given  for  the 
disbursement  of  school  funds,  cannot  be 
prosecuted  in  the  name  of  the  board  of  edu- 
cation; such  action  must  be  prosecuted  in 
the  name  of  the  state,  to  whom  the  bond 


is  payable.  Athens  Tp.  Bd.  of  Education  v. 
Kersinger,  2  Ohio  Dec.  (Reprint)  344,  2 
West.  L.  Month.  474. 

35.  Gilbert  f.  Newton  Bd.  of  Education,  45 
Kan.  31,  25  Pac.  226,  23  Am.  St.  Rep.  700 
(holding  that  since  in  a  city  of  the  second 
class  the  board  of  education  is  the  general 
representative  of  the  school  organization  as 
a  corporation,  it,  and  not  the  successor  in 
office  of  the  treasurer  of  the  board  of  educa- 
tion, is  the  proper  party  to  commence  an 
action  on  the  official  bond  of  such  treasurer 
for  a  failure  to  pay  over  to  his  successor  the 
t3alance  due  the  board)  ;  Madison  Parish 
School  Directors  v.  Brown,  33  La.  Ann.  383 
(holding  that  where  the  treasurer  of  a  school- 
board  gave  a  bond  conditioned  for  the  per- 
formance of  his  duties  as  treasurer,  payable 
to  the  governor  of  the  state,  the  board,  being 
the  beneficiary  and  having  the  right  to  sue, 
was  properly  party  plaintiff  in  a  suit  on  the 
bond ) . 

In  Ohio  the  action  cannot  be  brought  in 
the  name  of  the  board.  Athens  Tp.  Bd.  of 
Education  v.  Kersinger,  2  Ohio  Dec.  (Re- 
print) 344,  2  W>st.  L.  Month.  474. 

36.  Armstrong  v.  Durland,  11  Kan.  15; 
Coffman  v.  Parker,  11  Kan.  9,  both  holding 
that  an  action  on  the  bond  of  the  treasurer 
of  a  school-district  to  recover  a  balance  not 
paid  over  to  his  successor  in  office  must  be  in 
the  name  of  the  school-district;  and,  if  such 
action  is  brought  and  prosecuted  in  the  name 
of  the  successor  of  such  office,  it  is  error  for 
which  the  judgment  will  be  reversed. 

37.  Jenks  v.  Coffey  Countv  School  Dist.  No. 
38,  18  Kan.  356  (holding  that  no  demand  is 
necessary  before  bringing  suit  on  the  official 
bond  of  the  treasurer  of  a  school-district  for 
moneys  of  the  school  fund  which  he  neglects 
to  pay  over,  where  he  has  resigned  the  office, 
and  removed,  and  conceals  his  residence)  ; 
Prescott,  etc.,  Joint  School  Dist.  No.  1  r.  Ly- 
ford,  27  Wis.  506  ( liolding  that  where  a  school- 
district  treasurer  was  removed  from  office,  and 
delivered  his  books  to  his  successor,  but 
failed  to  pay  over  the  public  money  in  his 
hands,  there  was  a  breach  of  his  bond,  with- 
out demand  being  made  for  such  balance,  and 
that  a  demand  for  the  public  money  remain- 
ing in  his  hands  was  not  a  condition  prece- 
dent to  an  action  on  his  bond). 

38.  Jenks  v.  Coffey  County  School  Dist.  No. 
38,  18  Kan.  356. 

39.  Holeran  r.  Adams  Countv  School-Dist. 
No.  17,  10  Nebr.  406,  6  N.  W.  472. 
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by  a  judgment,  the  obligation  of  a  surety  on  such  bond  not  being  a  collateral  but 
a  direct  one.^^  Official  account-books  or  reports  made  and  signed  by  the  principal 
are  admissible  in  evidence  against  the  sureties  or  the  principal/^  and  are  in  general 
conclusive  upon  them.^^  To  hold  the  sureties,  the  default  must  be  properly 
pleaded  and  proved ;  but  upon  proof  of  failure  of  the  officer  to  respond  for  school 
funds,  the  burden  is  on  the  sureties  to  show  that  he  lawfully  disbursed  the  entire 
amount  received,*'^  and  the  presumption  that  as  an  officer  he  did  his  duty  cannot 
avail.'^^  But  proof  that  a  school  treasurer,  after  his  reappointment,  received 
money  on  a  school  note  in  his  possession,  without  proof  when  the  note  came  to 
his  hands,  whether  before  or  after  his  appointment,  is  not  sufficient  to  charge 
his  sureties  on  his  bond  given  at  his  first  appointment.^^ 

7.  Criminal  Responsibility  and  Penalties  —  a.  In  General.  Under  statutes 
prohibiting  members  of  a  school-board  from  contracting  with  such  board  and 
providing  that  the  violation  of  a  statute  to  which  no  penalty  is  expressly  attached 
shall  be  a  misdemeanor,  a  member  of  such  board,  who  accepts  a  contract  to  set 
out  trees  around  a  school-house,  erect  a  school-house  fence,  and  furnish  school 
furniture  is  guilty  of  a  misdemeanor.*^  Common  school  conmissioners  are 
indictable  for  employing  a  teacher  who  has  no  examiner's  certificate  of  his  com- 
petency, as  required  by  statute.*^  To  make  trustees  of  schools  liable  for  the 
wrongful  act  of  their  treasurer,  such  act  must  be  required  by  an  order  of  the  board 
entered  on  their  journal,  and  signed  by  the  president  and  clerk,  as  required  by 


40.  Cassady  v.  Will  County  Tp.  35,  105  111. 
560. 

41.  Longan  f.  Taylor,  130  111.  412,  22  N.  E. 
745  [affirming  31  111.  App.  263];  Cassady  v. 
Will  County  Tp.  35,  105  111.  560  (holding 
that  entries  made  by  a  school  treasurer  in 
his  official  books,  showing  distribution  of 
school  money,  although  made  prior  to  the 
execution  of  his  bond,  on  which  an  action 
is  brought,  are  admissible  against  his  sure- 
ties as  well  as  himself)  ;  Bartlett  v.  Frei- 
port  School  Dist.  Bd.  of  Education,  59  111. 
364;  Prescott,  etc..  Joint  School  Dist.  No.  I 
V.  Lyford,  27  Wis.  506  (holding  that  where 
a  treasurer  of  a  school-district  sent  to  the 
director  the  book  which  he  was  required  to 
keep  by  Wis.  Gen.  Laws  (1863),  c.  154, 
§  38,  accompanied  by  a  letter  identifying 
it  as  such  official  record,  it  is  competent  evi- 
dence to  show  a  balance  due  from  him,  in  an 
action  against  his  surety). 

42.  Longan  v.  Taylor,  31  111.  App.  263 
[affirmed  in  130  111.  412,  22  N.  E.  745], 
holding  that  the  final  report  made  by  a 
school  township  treasurer,  and  the  entries 
in  his  books  made  by  him  in  such  capacity, 
are  conclusive  evidence  against  him  and  his 
sureties  as  to  the  amount  due,  in  an  action 
on  his  bond.  But  see  School  Trustees  v. 
Smith,  88  111.  181,  holding  that  an  entry  on 
the  minutes  of  the  board  of  trustees  at  the 
time  a  school  treasurer  was  reappointed  that 
he  had  made  a  report  as  treasurer,  which 
was  "  carefully  examined,"  is  not  evidence 
that  his  defalcation  had  not  then  occurred. 

43.  State  v.  Corey,  16  Ohio  St.  17,  holding 
that  where,  in  an  action  against  a  surety 
on  a  township  treasurer's  school  bond,  con- 
ditioned for  the  faithful  disbursement  of 
moneys  received  by  him  for  "  school  pur- 
poses," the  pleading  and  evidence  show 
that  he  had  not  accounted  for  "  township 
funds,"  without  proving  that  any  of  such 

[III,  D,  6,  g,  (IV).  (B)] 


funds  were  received  by  him  for  school  pvir- 
poses,  a  judgment  in  defendant's  favor  in  the 
court  below  will  not  be  reversed. 

44.  School  Trustees  v.  Smith,  88  111.  181 
(holding  also  that  where  at  the  time  of  the 
appointment  of  a  township  school  treasurer 
the  permanent  school  fund  was  loaned  out, 
and  he  received  notes  therefor,  and  on  his 
death  his  administrator  failed  to  find  a  part 
of  such  notes,  this  was  prima  facie  sufficient 
to  show  a  default  on  his  part  as  to  the  notes 
not  found,  without  proof  of  his  having  col- 
lected them,  and  that  his  sureties  were  liable)  ; 
Sturgeon  Bay  School-Dist.  No.  1  v.  Dreutzer, 
51  Wis.  15,3,  6  N.  W.  610. 

45.  School  Trustees  v.  Smith,  88  111.  181, 
holding  that  where  a  township  school  treas- 
urer was  reappointed  about  five  months  be- 
fore his  death,  but  gave  no  new  bond,  and 
after  his  death  it  was  found  he  was  a  de- 
faulter, in  the  absence  of  proof  that  he  had 
in  his  hands  all  the  money  intrusted  to  Kim 
during  his  first  term,  it  could  not  be  pre- 
sumed that  he  had  paid  over  all  the  money 
to  himself  as  his  own  successor,  so  as  to  ex- 
onerate the  sureties  on  a  bond  given  by  him 
during  the  first  term. 

46.  School  Trustees  v.  Smith,  88  111.  181. 
The  sureties  on  a  school  treasurer's  bond 

for  his  second  term  may  show  in  a  suit  for 
his  defalcation  that  this  occurred  prior  to 
the  settlement  made  with  the  school  direct- 
ors at  the  end  of  the  first  term,  if  on  the 
settlement  the  treasurer  merelj^  produced  a 
draft  on  a  bank  for  the  amount  with  which 
he  was  charged,  and  the  directors  failed  to 
inquire  whether  there  were  funds  sufficient 
to  meet  the  draft.  Milford  Dist.  Tp.  v.  Mor- 
ris, 91  Iowa  198,  59  N.  W.  274,  51  Am.  St. 
Rep.  338. 

47.  State  v.  Keeton,  9  Baxt.  (Tenn.)  559. 

48.  Robinson  v.  State,  2  Coldw.  (Tenn.) 
181. 


SCIIOOLS  AND  SCHOOL-DISTRICTS   [35  Cyc]  919 


law.^^  One  who  has  been  legally  elected  clerk  of  a  school-district,  and  is  still 
in  possession  of  the  office,  claiming  the  rightful  possession  thereof,  and  also  claim- 
ing to  be  legally  entitled  to  hold  the  same,  cannot  be  convicted  for  neglecting  or 
refusing  to  deliver  the  records,  books,  and  papers  belonging  to  the  office  to  one 
not  in  possession  of  the  office,  but  claiming  the  same  under  a  subsequent  election.^" 
School  directors  who  neglect  to  keep  public  schools  open  for  such  a  portion  of  the 
year  as  is  prescribed  by  law  may  be  removed,  but  they  are  not  indictable/'^  But 
where  it  is  duly  ordered  that  a  school  be  kept  open  for  a  specified  time  and  funds 
are  provided  therefor,  trustees  who  neglect  without  excuse  to  provide  the  school 
for  the  specified  time  are  liable  to  the  penalty  imposed  by  law  upon  officers  who 
refuse  or  neglect  to  perform  their  official  duties. '^^  The  selectmen  of  a  town  are 
not  liable  to  indictment  for  neglecting  to  remove  a  school-house  to  a  new  site, 
designated  by  report  of  a  committee,  if  it  appears  that  the  new  site  was  not  the 
property  of  the  school-district,  and  no  allegation  is  made  that  proper  steps  had 
been  taken  to  have  it  laid  out  as  a  school  lot/^  A  penalty  imposed  by  law  upon 
school  officials  for  neglect  to  perform  their  duties  does  not  extend  to  a  defective 
performance  or  omission  of  a  particular  act,  but  only  to  a  general  non-performance 
of  official  duties/*  A  statute  providing  a  penalty  for  the  refusal  of  a  school 
officer  to  pay  over  fines,  forfeitures,  and  other  moneys  collected  by  him  does  not 
apply  to  a  retiring  treasurer  of  a  school-district  who  fails  to  pay  over  a  general 
balance  of  moneys  in  his  hands/'' 

b.  Indictments,  Complaints,  Evidence,  Etc.  The  rules  relative  to  indictments 
generally that  it  is  necessary  to  the  validity  of  an  indictment  that  it  should 
be  good  in  form  as  well  as  in  substance;*"  that  if  an  exception  to  a  statutory 
offense  is  created  by  a  subsequent  statute,  it  is  a  matter  of  defense  to  be  shown 
by  the  accused  and  need  not  be  negatived  in  an  indictment  for  such  offense; 
and  that  where  an  offense  is  defined  by  statute  it  is  not  necessary,  in  an  indict- 
ment, to  employ  the  exact  words  of  the  statute,  but  it  is  sufficient  if  equivalent 
terms  or  language  conveying  the  same  meaning  are  used,'^^  have  been  applied  to 
indictments  against  school  officials.  An  indictment  against  the  directors  of  a 
school-district  for  misconduct  in  the  issuance  of  school  orders  should  state  that  the 
claims  for  which  the  orders  were  alleged  to  be  drawn  had  not  been  audited  and 
allowed,  when  by  statute  it  is  necessary  that  they  should  be  audited  and  allowed 
before  orders  can  be  issued. An  indictment  against  a  school  commissioner  for 
failing  to  make  a  report  of  the  moneys  received  and  disbursed  by  him  should 
contain  an  express  averment  that  he  had  received  money  which  he  was  bound 
to  report.*'^  An  indictment  against  the  clerk  of  a  school-district,  for  neglect  of 
duty  in  not  recording  the  warrant  for  a  school  meeting,  must  allege  that  a  legal 


49.  Lovingston  v..  St.  Clair  County  Town 
2,  99  111.  564. 

50.  State  v.  Dean,  49  Kan.  558,  31  Pac. 
145. 

51.  McElhiney  v.  Com.,  22  Pa.  St.  365. 

52.  Soule  V.  Thelander,  31  Minn.  227,  17 
N.  W.  373. 

53.  State  v.  Bailey,  21  N.  H.  185. 

^  54.  Spaflford  i;.  Hood,  6  Cow.  (N.  Y.)  478. 
See  also  supra,  III,  D,  6,  g,  (i). 

Under  Ky.  St.  (1899)  §  4409,  a  county 
superintendent  of  schools  who  wilfully  fails 
to  settle  his  accounts  before  the  first  day  of 
August,  is  guilty  of  a  misdemeanor.  Tracy 
r.  Com.,  76  S.  W.  184,  25  Ky.  L.  Rep.  669. 

55.  People  v.  Dolan,  5  Wyo.  245,  39  Pac. 
752. 

56.  See,  generally,  Indictmicntr  and  In- 
formations, 22  Cyc.  157. 

Evidence  held  admissible  on  a  proaecution 
of  a  county  superintendent  of  schools  for  wil- 


fully failing  to  settle  his  accounts  as  required 
by  statute.  See  Tracy  v.  Com.,  76  S.  W.  184, 
25  Ky.  L.  Rep.  669. 

57.  Lathrop  r.  State,  6  Blackf.  (Ind.)  502, 
holding  that  an  indictment  against  a  school 
commissioner  for  a  breach  of  duty  must  shon- 
the  condition  of  his  bond  to  have  been 
broken  and  that  the  breach  ought  to  be  so 
particularly  assigned  that  the  assignment 
would,  were  it  in  a  declaration  in  a  suit  on 
the  bond,  be  beyond  tlie  reach  of  a  special 
demurrer. 

58.  Com.  r.  Sheffield,  11  Cush.  (Mass.) 
178. 

59.  Duty  r.  State,  9  Ind.  App.  595,  36 
N.  K.  655." 

60.  State  r.  Stiles,  40  Iowa  148. 
Presentation  and  allowance  of  claims  see 

hifrn,  III,  G,  1. 

61.  Lathrop  r.  State,  6  Blackf.  (Ind.) 
502. 
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warrant  was  issued  and  given  to  him,  or  that  the  meeting  was  legally  called ;  ®^ 
and  an  indictment  charging  a  school-district  committee  with  wilfully  neglecting 
to  give  a  district  clerk  the  warrant  for  the  annual  meeting,  with  the  affidavit  of 
posting  indorsed  thereon,  as  required  by  statute,  is  bad  if  it  does  not  allege  that 
the  warrant  was  duly  issued  and  a  copy  or  copies  seasonably  posted. An  indict- 
ment for  issuing  a  certificate  of  indebtedness  against  a  school-district,  in  violation 
of  statute,  need  not,  however,  state  what  the  consideration  for  the  debt  was;  ®* 
nor  need  an  indictment  against  a  member  of  a  school-board  for  accepting  a  contract 
from  such  board  allege  that  he  received  pay  for  what  he  undertook  to  do  or  furnish, 
as  the  making  of  a  contract  implies  a  consideration.^^  In  an  action  against  a  school 
trustee  for  the  penalty  imposed  by  law  for  neglecting  the  duties  of  his  office,  a 
declaration  in  very  general  terms  is  sufficient  and,  if  the  accused  is  dissatisfied 
with  it,  he  must  demur  specially. Although  a  complaint  in  an  action  for  a  penalty 
against  school  officials  for  a  failure  to  maintain  a  school  contains  no  express  aver- 
ment of  the  existence  of  a  school-district,  yet,  if  the  facts  stated  could  not  be 
true  unless  there  was  such  a  district,  and  no  contrary  inference  could  be  drawn 
from  them,  the  complaint  is  sufficient  in  that  respect.^'  The  certificate  of  indebt- 
edness issued  by  the  accused  is  competent  to  prove  the  offense  of  issuing  such  cer- 
tificate in  violation  of  statute.®^  And  the  testimony  of  a  teacher  that  supplies 
for  which  a  certificate  of  indebtedness  was  issued  were  necessary  is  competent, 
as  sustaining  the  charge  that  a  debt  was  incurred. Under  a  statute  imposing 
a  penalty  upon  an  officer  of  a  school-district  for  neglect  of  duty  to  be  collected 
by  an  action  prosecuted  by  the  director  of  said  district  or  by  any  freeholder  in 
said  district,  such  an  action  may  be  brought  by  a  director  or  freeholder  in  his  own 
name,  although  the  cause  of  action  is  in  the  district.''^ 

E.  District  Property,  Contracts,  and  Liabilities  —  Acquisition,  Use, 
AND  Disposition  of  Property  in  General  —  a.  Capacity  to  Acquire  and  Hold 
Property.  A  school-district,  through  its  proper  boards  or  officers,  has  such 
power  to  acquire  and  hold  property  for  school  purposes  as  is  expressly  conferred 
upon  it  by  statute,  and  such  as  is  reasonably  necessary  to  enable  it  to  carry  out 
such  purposes.'-  It  has  been  held  under  the  various  statutes  that  a  school-dis- 
trict has  no  authority  to  acquire  real  property  and  hold  it  for  any  other  purpose 
than  as  a  school-site;  that  it  may,  when  necessary  for  the  purposes  of  an  exten- 
sion which  has  been  duly  voted,  acquire  additional  lands  adjoining  a  school- 
house  lot;  that  the  boards  of  trustees  of  common  schools  are  corporations  to 
the  extent  of  holding  property  transferred  to  them  for  school  purposes;  that 
the  trustees  must  hold  a  fee  simple  title  to  land  on  which  they  are  authorized  to 


62.  State  r.  Demerritt,  64  N.  H.  313,  9 
Atl.  99. 

63.  State  r.  Corbett,  64  N.  H.  311,  9  Atl. 
629. 

64.  Duty  X.  State,  9  Ind.  App.  595,  36 
N.  E.  655. 

65.  State  r.  Keeton,  9  Baxt.  (Tenn.)  559. 

66.  Fitch  f.  Miller,  13  Wend.  (N.  Y.) 
66. 

67.  Soule  r.  Thelander,  31  Minn.  227,  17 
N.  W.  373. 

68.  Duty  V.  State,  9  Ind.  App.  595,  36 
N.  E.  655. 

69.  Duty  r.  State,  9  Ind.  App.  595,  36 
N.  E.  655. 

70.  Soule  f.  Thelander,  31  Minn.  227,  17 
N.  W.  373. 

71.  Apportionment  of  property  and  liabili- 
ties on  alteration  of  boundaries  or  creation 
of  new  districts  see  swnra,  III,  B,  2,  b,  (iii)  ; 
III,  C,  2. 


Assessment  of  school  property  for  public 
improvements  see  Municipal  Corporations, 
28  Cyc.  1117. 

72.  Douds  Independent  School  Dist.  v.  Mc- 
Clure,  136  Iowa  122,  113  N.  W.  554  (holding 
that  Code,  §  2743,  only  confers  power  on 
school-districts  to  purchase  and  hold  property 
for  the  purposes  specified  by  statute)  ;  Niles 
f.  West  New  York  Bd.  of  Education,  70 
N.  J.  L.  1.  56  Atl.  312. 

73.  Douds  Independent  School  Dist.  v.  Mc- 
Clure,  136  Iowa  122,  113  N.  W.  554. 

74.  Cousens  v.  Lyman  School  Dist.  No.  4, 
67  Me.  280. 

75.  Betts  f.  Betts,  4  Abb.  N.  Cas.  (N.  Y.) 
317,  holding  this  rule  to  apply  to  boards  of 
trustees  for  common  schools  in  the  respective 
wards  in  the  city  of  New  York.  In  this 
case  personal  property  was  transferred  by  be- 
quest to  and  acquired  by  the  board  of  edu- 
cation of  the  city  and  county  of  New  York. 


*  in,  E  —  III,  J,  by  Henry  H.  Skyles. 
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expend  money  collected  by  taxation;  that  conveyances  of  land  for  school  build- 
ings of  brick  or  stone  must  be  in  fee  simple  or  for  ninety-nine  years;  "  and  that 
where  the  real  property  rights  so  acquired  are  vested  in  trustees,  the  board  of 
school  directors  has  no  power  to  take  the  property,^*  except  by  conveyance 
from  the  trustees. '^^  Where  the  property  is  acquired  by  means  of  a  levy  and 
collection  of  taxes,  it  is  acquired  by  the  district  as  an  agency  of  the  sovereign 
power  and  does  not  belong  to  it  independently  of  the  state  or  territory. A 
municipal  corporation  may  appropriate  its  corporate  funds  for  the  purchase  of  an 
interest  in  a  building  for  public  school  purposes,  notwithstanding  the  super- 
intendence of  the  school  is  in  the  hands  of  trustees  not  elected  by  the  municipality, 
and  they  have  contracted  to  keep  a  school  in  the  building. 

b.  Conveyance,  Dedication,  or  Reservation  of  Land  For  School  Purposes. 
The  trustees  or  other  board  or  officers  having  authority  to  acquire  or  hold  property 
for  school  purposes  may  ordinarily  receive  the  same  by  deed,^^  devise  or  bequest,** 
condemnation,*^  grant, or  dedication;®^  and,  in  surveying  and  laying  out  land 


76.  Dawson  r.  Common  School  Dist.  No.  40, 
115  Ky.  151,  72  S.  W.  806,  24  Ky.  L.  Rep.. 
2027. 

77.  Delhi  School  Dist.  No.  5  i".  Everett,  52 
Mich.  314,  17  N.  W.  926,  holding  that  a 
lease  of  land  to  a  school-district  "  during  the 
time  it  is  used  for  school  purposes  "  creates 
a  base  fee  within  such  a  requirement  of 
Mich.  Comp.  Laws,  §  3629.  See  also  State  r. 
Benton,  29  Nebr.  460,  45  N.  W.  794. 

78  In  re  Old  Eagle  School  Property,  36 
Wkly.  Notes  Cas.  (Pa.)  348. 

79.  hi  re  Old  Eagle  School  Property,  36 
Wkiy.  Notes  Cas.   (Pa.)  348. 

80-  Kingfisher  Bd.  of  Education  r.  King- 
fisher County,  14  Okla.  322,  78  Pac.  455. 

81.  Danielly  v.  Cabaniss,  52  Ga.  211.  And 
see  Municipal  CorpoeationSj  28  Cyc.  616, 
1534. 

82.  Danielly  n.  Cabaniss,  52  Ga.  211. 

83.  See  Township  No.  17  i;.  Petefish,  181 
111.  255,  54  N.  E.  920. 

Power  to  accept  deed  with  restrictions. — 

Where  a  proposal  to  sell  certain  land  to  a 
school-district  contains  certain  restrictions, 
and  the  purchase  of  the  land  is  voted  with- 
out anything  being  done  as  to  the  restric- 
tions, the  committee  or  officers  making  the 
purchase  have  power  to  accept  a  deed  con- 
taining restrictions  not  exactly  similar  to 
those  in  the  proposal  but  more  favorable  to 
the  district.  Dix  v.  Wilmington  School  Dist. 
No.  2,  22  Vt.  309. 

84.  Cass  County  Tp.  No.  17  %\  Petefish, 
181  111.  255,  54  N.  E.  920;  Betts  v.  Betts,  4 
AbK  N.  Cas.  (N.  Y.)  317. 

85.  See,  generally^  Eminent  Domain,  15 
Cyc.  602. 

Compulsory  purchase  of  land  for  school  pur- 
poses under  the  English  Elementary  Educa- 
tion Act  of  1870,  and  the  Lands  Clauses  Con- 
solidation Act  of  1845,  §  68,  see  Kirby  v.  Har- 
rogates  School  Bd.,  [1896]  1  Ch.  437,  60  J.  P. 
182,  65  L.  J.  Ch.  376,  74  L.  T.  Rep.  N.  S.  6; 
Rolls  V.  London  School  Bd.,  27  Ch.  D.  639,  51 
L.  T.  Rep.  N.  S.  567,  33  Wkly.  Rep.  129. 

Assent  by  voters.— Under  Mo.  Rev.  St. 
(1899)^  §  9772  (Annot.  St.  (1906  )  p.  4483), 
providing  that  when  "  a  majority  of  the 
qualified  voters  and  taxpayers  of  any  school 
district,  at  any  annual  or  special  meeting 


called  for  that  purpose,"  shall  deem  it  neces- 
sary to  have  additional  grounds  for  school 
purposes,  the  board  of  directors  may  proceed 
to  condemn,  etc.,  the  assent  of  a  majority  of 
the  qualified  voters  and  taxpayers  of  the  dis- 
trict is  required  and  not  a  mere  majority  of 
those  present  at  the  meeting  and  voting,  be- 
fore the  board  may  proceed  to  condemn.  St. 
Louis  Countv  School  Dist.  No.  3  t*.  Oellien, 
209  Mo.  464,"  108  S.  W.  529. 

Compensation. — In  England  in  assessing  the 
compensation  to  be  paid  the  owner  of  land 
compulsorily  purchased  for  the  erection  of  a 
board  school,  the  noise  made  by  children  out- 
side of  such  a  school  may  be  taken  into 
consideration  as  injuriously  affecting  his  ad- 
joining land.  Reg.  v.  Pearce,  67  L.  J.  Q.  B. 
842,  78  L.  T.  Rep.  N.  S.  681,  14  T.  L.  R.  465. 
And  under  the  Elementary  Education  Act  of 
1870,  a  school-board  need  not  give  notice  to 
treat  to  the  owners  of  easements  over  the 
land  taken,  although  compensation  in  respect 
to  such  easements  is  to  be  given  as  for  land 
injuriously  affected.  Clark  v.  London  School 
Bd.,  L.  R.  9  Ch.  120,  43  L.  J.  Ch.  421,  29  L.  T. 
Rep.  N.  S.  903,  22  Wkly.  Rep.  354. 

86.  Grant  of  public  land  for  school  pur- 
poses generally  see  Public  Lands,  32  Cyc. 
867  et  seq. 

A  grant  for  the  purpose  of  a  high  school, 

college,  or  other  institution  of  learning  and 
for  no  other  purpose  whatever  does  not  in- 
clude within  its  purposes  the  primary  depart- 
ment of  a  public  school.  Whitlock  r.  State, 
30  Nebr.  815.  47  N.  W.  284. 

87.  See,  generally,  Dedication,  13  Cyc. 
448. 

That  the  donor  does  not  execute  a  deed 
until  after  bonds  are  voted  for  the  erection 
of  a  new  building  on  the  site  donated  is  im- 
material; the  title  passes  to  the  school-dis- 
trict upon  the  acceptance  of  liis  offer,  the 
delivery  by  him,  and  the  taking  possession 
by  the  district,  of  possession  and  using  the 
site  for  the  purposes  for  which  it  was  do- 
nated. Stavton  r.  Butchee.  IG  Okla.  232,  82 
Pac.  726, 

In  default  of  the  appointment  of  trustees 

by  the  donor  to  manage  land  dedicated  to 
school  purposes,  the  management  will  devolve 
upon  the  school  directors  under  the  common 
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for  a  town,  village,  or  city,  sites  may  be  selected  and  reserved  for  school  purposes.^® 
The  construction  of  a  conveyance  of  land  for  public  school  purposes  is  governed 
by  the  rules  applicable  to  the  construction  of  deeds  or  conveyances  generally,*^ 
such  as  the  rules  relating  to  the  construction  of  conditions  and  restrictions  con- 
tained in  the  conveyance. Where  real  estate  is  leased  or  conveyed  to  individuals 
as  trustees  and  to  their  successors  legally  elected  to  hold  for  school  purposes,  it 
will  be  presumed  that  it  is  for  the  use  of  public  schools  established  and  maintained 
at  the  public  expense ;  and  even  if  there  were  no  such  presumption,  if  the  pub- 
lic school  directors  are  in  possession  claiming  under  such  a  lease  or  conveyance, 
they  will  be  presumed  to  hold  rightfully  until  an  adverse  claimant  appears  with 
a  better  title  and  rebuts  the  presumption.^^ 

e.  Contracts  For  Purchase  or  Lease.  The  power  of  a  school-district  through 
its  boards  and  officers  to  enter  into  a  contract  for  the  purchase  or  lease  of  school 
property  is  governed  by  statute. Ordinarily  a  school-district  can  only  act 
in  its  corporate  capacity  and  can  only  bind  itself  by  a  contract  to  purchase  or 
lease  property,  when  authorized  by  legal  votes  passed  at  a  district  meeting  regularly 


school  law  independently  of  the  acts  of  the 
assembly  conferring  it  upon  them.  Pott  v. 
Pottsville  School  Directors,  42  Pa.  St.  132. 

A  donation  by  a  member  of  the  school- 
board  of  a  site  for  a  school  building  will  not 
be  avoided  by  reason  of  any  interest  such 
member  may  have  in  adjoining  premises, 
where  no  fraud  or  undue  influence  is  shown 
and  the  site  selected  is  suitable  for  the  pur- 
pose. Territory  v.  Logan  Oo-unty  High 
School,  13  Okla.  605,  76  Pac.  165. 

88.  See  San  Francisco  Bd.  of  Education  v. 
Donahue,  53  Gal.  190  (holding  that  a  map  by 
commissioners  wherein  lots  designated  for 
school  purposes  were  colored  brown,  and  their 
accompanying  certificate  and  report,  suflEi- 
ciently  identified  certain  lots  as  reserved  for 
school  purposes)  ;  Wyoming  X).  Bell,  24  Grant 
Ch.  (U.  C.)  564. 

89.  See,  generalh^  Deeds,  13  Cyc.  600  et 
seq. 

Construction  of  a  conveyance  to  a  town 
exercising  both  municipal  and  parochial  func- 
tions see  Medford  First  Parish  t*.  Medford,  21 
Pick.  (Mass.)  199. 

Successor. —  In  North  Carolina  the  func- 
tions of  the  school-committees  of  districts  un- 
der the  old  system  having  been  transferred  to 
the  school-committees  of  the  townships,  a 
township  committee  is  the  successor  of  the  dis- 
trict committee  within  the  meaning  of  a  deed 
conveying  land  to  the  thirty-eighth  district 
of  common  schools  "  and  their  successor  in 
office."  Providence  Tp.  School  Committee  v. 
Kesler,  67  N.  C.  443. 

A  deed  naming  no  grantee  but  giving  land 
"  for  the  use  of  a  school-house,"  etc.,  cannot 
operate  by  way  of  a  grant  or  estoppel,  there 
not  being  the  necessary  parties;  but  it  cre- 
ates a  trust  which  a  court  of  equity  will  pro- 
tect and,  if  necessary,  it  will  appoint  a  trus- 
tee and  compel  a  conveyance  to  him  of  the 
legal  title  by  the  grantor  or  his  heirs.  Bailey 
r.  Kilburn,  10  Mete.  (Mass.)  176,  43  Am.  Dec. 
423. 

90.  See,  generally.  Deeds,  13  Cyc.  683  et 
seq. 

Limitation  of  use. —  Where  a  deed  of  a  cer- 
tain lot   situated   within  a  certain  school- 


district  conveys  the  lot  in  fee  and  forever  to 
tlie  members  of  the  school-board,  and  to 
"  their  successors  in  office  for  the  erection  of 
a  school-house  thereon,  and  for  no  other  pur- 
poses," it  does  not  create  an  estate  merely 
upon  condition  either  precedent  or  subse- 
quent, but  the  words  "  for  the  erection  of  a 
school-house  thereon,  and  for  no  other  pur- 
poses "  constitute  only  a  limitation  upon  the 
manner  in  which  the  land  should  be  used,  and 
Avhere  afterward  that  portion  of  the  school- 
district  within  which  the  lot  was  situated  is 
severed  from  the  remainder  of  the  school - 
district  and  placed  within  the  corporate 
limits  of  a  city,  the  school  officers  of  such 
city  become  and  are  the  "  successors  in 
office "  of  the  officers  of  the  school-district 
within  the  meaning  of  such  deed.  Curtis  V. 
Topeka  Bd.  of  Education,  43  Kan.  138,  23 
Pac.  98.  So  a  covenant  "  that  said  land  and 
buildings  shall  be  used  for  the  purposes  of 
said  school,  and  for  no  other  purpose  "  does 
not  create  a  base  or  qualified  fee  but  re- 
stricts the  use  of  the  land  to  the  particular 
purpose  which  will  be  binding  upon  all  those 
taking  title  to  the  property  with  notice  thereof, 
and  was  held  properly  disapproved  by  the 
county  court  to  which  it  had  been  submitted 
under  Va.  Code,  §  824.  Bedford  County  v. 
Bedford  County  High  School,  92  Va.  292,  23 
S.  E.  299.  So  it  has  been  held  that  a  condi- 
tion in  a  deed  to  a  school-committee  "  so 
long  as  the  system  of  common  schools  shall 
be  continued  ""^  is  contrary  to  public  policy,  re- 
pugnant, and  inconsistent  with  the  nature  of 
the  grant  and  void.  Providence  Tp.  School 
Committee  v.  Kesler,  67  N.  C.  443. 

91.  McDonald  v.  Starkey,  42  111.  442. 

92.  McDonald  v.  Starkey,  42  111.  442. 

93.  See  Schenectady  Union  College  v. 
Coughlin,  89  Hun  (N.  Y.)  171,  35  N.  Y. 
Suppl.  25  [affirmed  in  159  N.  Y.  540,  53  N.  E. 
1133].  And  see  the  statutes  of  the  several 
states. 

Under  a  statute  permitting  district  officers 
to  hold  their  office  until  their  successors  are 
elected  and  qualified,  a  school-board  may 
bind  the  school  corporation  by  a  contract  of 
lease  entered  i^to  ^fter  their  successors  have 
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called, and  the  authority  given  at  such  a  meeting  must  be  given  either  expressly 
or  by  clear  implication.^^  Where  a  contract  for  the  lease  of  property  is  voted 
by  a  school-district  at  a  meeting  not  regularly  called,  the  district  by  reason  of  the 
illegality  of  the  meeting  is  not  bound  by  its  vote/^  and  the  agreement  for  want 
of  mutuality  is  not  binding  upon  the  lessor,^'  nor  is  he  estopped  to  deny  the  legality 
of  the  meeting  by  reason  of  the  fact  that  he  was  a  member  and  attended  the  meet- 
ing. A  contract  for  the  purchase  of  a  school-house  site  entered  into  by  one 
school-district  may,  under  some  statutes,  be  completed  by  another  district  within 
which  the  property  included  in  the  agreement  is  embraced  by  subsequent  legis- 
lation.^^ The  condition  of  a  bond  for  a  deed  that  the  school  trustees  as  grantees 
shall  be  incorporated  by  a  legislative  enactment  and  thereby  be  authorized  to  hold 
the  land  for  school  purposes  ^'exclusive  of  any  restriction  of  school  law"  is  not 
void  as  being  contrary  to  public  policy.^ 

d.  Use  and  Disposition  in  General.^  As  a  general  rule  such  use  or  disposition 
only  can  be  made  of  property  acquired  for  public  school  purposes  as  is  authorized 
by  the  deed  of  conveyance,^  or  by  statute ;  *  and  as  a  general  rule  any  other  use  of 
the  property  than  for  public  school  purposes  is  a  perversion  of  the  property  from 
its  intended  use.^  Thus  if  a  conveyance  of  real  estate  expressly  provides  that 
it  is  conveyed  for  school  purposes  the  land  itself  must  be  so  used,^  and  it  cannot 
be  sold  and  the  proceeds  applied  to  school  purposes,^  although  it  has  been  said 
that  it  might  be  rented  and  the  rent  applied  to  such  purposes.^  But  where  the 
conveyance  provides  that  the  grantee  shall  keep  the  buildings  in  repair,  the  town 
or  district  may  reconvey  to  the  owner  whenever  it  is  unable  to  maintain  the  school 
buildings.®  Under  some  statutes  the  proper  school  authorities  may  in  their  dis- 
cretion sell  school  property  and  apply  the  proceeds  to  school  purposes;  and  under 
others  they  may  sell  school  property  whenever  it  is  no  longer  required  for  such 
purposes,"  and  whether  it  is  any  longer  so  required  is  a  question  within  their 


been  elected,  but  before  they  have  qualified. 
Dubuque  Female  College  v.  Dubuque  Dist. 
Tp.,  13  Iowa  555. 

94.  Stoughton  Third  School  Dist.  f.  Ather- 
ton,  12  Mete.  (Mass.)  105. 

95.  Marsh  v.  Dedham,  137  Mass.  235. 

96.  Stoughton  Third  School  Dist.  V.  Ather- 
ton,  12  Mete.  (Mass.)  105. 

97.  Stoughton  Third  School  Dist.  'C.  Ather- 
ton,  12  Mete.  (Mass.)  105. 

98.  Stoughton  Third  School  Dist.  t.  Ather- 
ton,  12  Mete.  (Mass.)  105. 

99.  Connor  V.  St.  Anthony  Bd.  of  Educa- 
tion, 10  Minn.  439.  And  see  the  statutes  of 
the  several  states, 

1.  Chapman  v.  Multnomah  County  School 
Dist.  No.  1,  5  Fed.  Cas.  No.  2,608,  Deady 
139.  '     '  ^ 

2.  Adverse  possession  of  school  lands  see 

Adverse  Possession,  1  Cyc.  1118. 

Use  and  disposition  of  school-house  see  in- 
fra, III,  E,  2,  f,  (II)  ;  III,  E,  2,  h. 

3.  Calvert  r.  Pewee  Valley,  25  S.  W.  5,  15  Ky. 
L.  Rep.  644,  holding  that  where  land  is  deeded 
to  a  town  and  individuals  "  for  school  pur- 
poses, and  such  other  purposes  consistent " 
therewith  as  a  majority  in  interest  of  the 
owners  may  determine,  its  use  for  a  school 
not  to  be  abandoned  but  by  written  consent 
of  the  owners  of  ten  thirteenths,  and  the 
town  owning  two  thirteenths  and  represent- 
ing most  of  the  owners  and  also  being  a  com- 
mon school  district,  begins  the  erection  of  a 
school-house  thereon,  an  owner  of  seven  thir- 
teenths holds  subject  to  the  use  for  school 


purposes,  and  has  no  right  to  possession  of 
the  land  and  cannot  interfere  with  the  build- 
ing. 

4.  See  McCullough  v.  Pittsburgh  Fourth 
Ward  School  Directors,  11  Pa.  St.  476. 

5.  Sherlock  i\  Winnetka,  68  111.  530,  hold- 
ing that  where  a  charter  empowers  a  village 
council  as  a  board  of  directors  to  purchase 
grounds  to  erect  buildings,  borrow  money  to 
establish  a  school  of  high  grade,  and  levy 
taxes  for  the  erection  and  support  of  the 
same,  a  conveyance  or  lease  of  the  buildings 
when  completed  without  pay  or  rent  to  an 
individual  or  private  corporation  for  the  pur- 
pose of  having  a  school  taught  therein  for 
pay  is  a  perversion  of  the  property  and  not 
a  use  for  a  free  school  as  contemplated  by 
the  charter. 

Burying-ground. — A  school-district  has  no 
power  to  Avithdraw  a  portion  of  the  school 
property  from  school  purposes  and  devote  it 
to  a  burying-ground.  Rapelyea  Van  Sick- 
ler,  1  Edm.  Sel.  Cas.  (N.  Y.)  175. 

6.  Morgan  County  r.  Braner,  71  111.  546. 

7.  Morgan  County  v.  Braner,  71  111.  546. 

8.  Morgan  Countv  r.  Braner,  71  111.  546. 

9.  McGehee  r.  Woodville,  50  Miss.  648. 

10.  See  Lowery  r.  Kernersville  Bd.  of 
Graded  School  Trustees,  140  N.  C.  33,  52 
S.  E.  267. 

11.  McCullough  r.  Pittsburgh  Fourth  Ward 
School  Directors,  11  Pa.  St.  476. 

Under  Kan.  Gen.  St.  (1901)  §§  6127,  6181, 
authorizing  a  sale  of  property  belonging  to  a 
school-district  when   the  same   shall  be  no 
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discretion. Such  sale  must  be  made  in  compliance  with  the  terms  of  the  statute 
authorizing  it.^^  A  material  departure  in  such  a  sale  from  the  terms  of  the  adver- 
tisement thereof  invalidates  the  sale.^'^ 

e.  Power  to  Mortgage.  The  authorities  of  a  school-district  have  only  such 
power  to  mortgage  the  school  property  as  is  conferred  by  statute,  either  expressly 
or  by  necessary  implication/^  such  as  they  may  have  as  a  necessary  incident  to 
the  power  of  purchasing/®  Where  the  title  to  lands  of  a  school-district  is  in  the 
district,  the  school  trustees  cannot  execute  a  valid  mortgage  thereon  except  under 
authority  from  the  district.^ ^ 

f.  Reversion  to  Original  Owner.  Under  some  statutes  if  school  land  is  not 
used  for  school  purposes  for  a  specified  time,  the  title  reverts  to  the  original  owner/^ 
upon  his  repaying  the  purchase-price  and  the  value  of  improvements.^^  Such  a 
reversion  may  also  take  place  by  virtue  of  a  provision  to  that  effect  in  the  grant 


longer  needful  for  its  use^,  the  orders  of  a 
district  meeting  to  the  board  of  directors  who 
were  proceeding  to  build  a  school-house,  to 
suspend  their  work  and  dispose  of  the  mate- 
rial furnished  are  binding  on  the  boards  and 
they  may  be  required  by  a  court  in  a  proper 
action  therefor  to  obey  the  same.  State  v. 
Umbarger,  69  Kan.  66,  76  Pac.  429. 

12.  McCullough  f.  Pittsburgh  Fourth  Ward 
School  Directors,  II  Pa.  St.  476. 

13.  Strathern  v.  Gilmore,  184  Pa.  St.  265, 
39  Atl.  83  (holding  that  the  requirement  of 
the  act  of  April  11,  1862,  that  the  names  of 
the  members  of  the  board  of  directors  voting 
in  the  negative  and  affirmative  shall  be  so 
entered  on  the  minutes  of  the  board,  must  be 
substantially  complied  with)  ;  Reed  f.  Jeffer- 
son Tp.  Public  School  Dist.,  32  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  387. 

Under  a  Texas  statute,  Sayles  Annot.  Civ. 
St.  art.  3990,  the  trustees  of  any  school-dis- 
trict may  sell  property  of  the  district  only 
upon  an  order  of  the  commissioners'  court. 
Crouch  v.  Posev,  (Tex.  Civ.  App.  1902)  69 
S.  W.  1001. 

Sale  at  auction  see  Edgar  North  British, 
etc.,  Ins.  Co.,  27  Quebec  Super.  Ct.  299. 

14.  Strathern  f.  Gilmore,  184  Pa.  St.  265, 
39  Atl.  83,  holding  that  material  departures 
in  a  sale  of  land,  from  the  terms  of  the  ad- 
vertisement, as  to  the  amount  of  land  sold  and 
the  terms  of  payment,  invalidate  the  sale. 

15.  See  the  statutes  of  the  several  states; 
and  cases  cited  mfra,  this  note. 

Arkansas  act  of  1905  authorizing  the  spe- 
cial school-district  of  Little  Rock  to  borrow 
money  and  mortgage  the  real  property  of  the 
district  therefor,  empowers  the  district  to 
mortgage  for  this  purpose  all  or  part  of  the 
real  property  in  the  district  as  the  school- 
board  may  deem  advisable.  Schmutz  v.  Little 
Rock  Special  School  Dist.,  78  Ark.  118,  95 
S.  W.  438. 

Under  Pennsylvania  act  of  May  22,  1901, 
the  trustees  of  a  state  normal  school  have  no 
power  to  mortgage  school  property  where  au- 
thority has  not  been  given  by  special  statute, 
except  for  the  purpose  of  refunding  an  exist- 
ing bonded  indebtedness  at  a  lower  rate  of 
interest.  School  Bonds,  11  Pa.  Dist.  134,  26 
Pa.  Co.  Ct.  222. 

A  description  of  land  in  a  school  fund  mort- 
gage as  the  northeast  part  of  a  specified 
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tract,  containing  a  specified  number  of  acres, 
is  insufficient.    Buck  v.  Axt,  85  Ind.  512. 

16.  Matter  of  Morrisville  Borough  School 
Dist.,  3  Phila.  (Pa.)  181,  holding  that  under 
the  general  school  law  of  1854  school  direct- 
ors have  such  power. 

17.  Sanborn  v.  Rice  County  School  Dist. 
No.  10,  12  Minn.  17. 

18.  Douds  Independent  School  Dist.  v.  Mc- 
Clure,  136  Iowa  122,  113  N.  W.  554  (hold- 
ing that  where  the  action  of  school  directors 
in  purchasing  a  school  site  is  reversed  by  the 
county  superintendent,  such  action  prevents 
title  from  vesting  in  the  school-district,  and 
the  situation  is  the  same  as  if  no  deed  had 
been  given  or  the  property  had  been  aban- 
doned under  Code,  §  2816,  providing  for  a 
reversion  in  case  of  non-user  for  school  pur- 
poses for  two  years  continuously)  ;  Oak  Dale 
Independent  Dist.  f.  Fagan,  94  Iowa  676,  63 
N.  W.  456. 

Me.  Rev.  St.  §  33,  providing  that  a  school- 
house  lot  shall  revert  to  the  original  owner 
M'hen  a  school-house  has  ceased  to  be  thereon 
for  two  years,  is  not  applicable  to  a  case 
where  no  school-house  has  been  built  on  the 
lot  within  two  years  from  the  time  the  lot 
was  designated  for  location  by  the  municipal 
officers.    Jordan  v.  Haskell,  63  Me.  189. 

Under  Pennsylvania  act  of  April  9,  1867,  a 
school-board  acquires  an  easement  only  and 
not  a  fee  in  the  land  designated  for  school 
purposes,  and  when  the  land  is  abandoned 
for  school  purposes  it  reverts  to  the  owner 
of  the  fee.  Lazarus  v.  Morris,  29  Pa.  Co.  Ct. 
505. 

19.  Douds  Independent  School  Dist.  V.  Mc- 
Clure,  136  Iowa  122,  113  N.  W.  554  (without 
interest)  ;  Oak  Dale  Independent  Dist.  V. 
Fagan,  94  Iowa  676,  63  N.  W.  456  (holding, 
however,  that  where  one  has  neither  paid  nor 
tendered  the  purchase-price,  nor  the  value  of 
the  improvements,  he  is  not  entitled  to  the 
land). 

Tender  of  reconveyance. —  Where  title  to 
real  estate  purchased  by  school  directors 
never  vested  in  the  district  because  of  the  re- 
versal of  their  action  by  the  county  superin- 
tendent, the  district  is  not  bound  to  tender  a 
reconveyance  before  it  can  maintain  a  suit  to 
recover  the  price  from  the  seller.  Douds  In- 
dependent School  Dist.  V.  McClure,  136  Iowa 
122,  113  N.  W.  554. 
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to  the  school  authorities.-^  But  in  the  absence  of  such  a  provision  in  the  statute 
or  grant,  a  school-district  does  not  lose  its  title  to  land,  as  to  an  adverse  claimant, 
by  non-user  thereof  for  a  time  less  than  that  sufficient  to  establish  a  prescriptive 
right  in  another,  usually  twenty  years."^ 

2.  School  Buildings  —  a.  Authority  and  Duty  to  Provide  —  (i)  In  General. 
The  powers  and  duties  of  school-districts  relative  to  the  constructing  or  providing 
of  buildings  for  school  purposes  are  governed  by  the  terms  of  the  statute  relating 
thereto,  and  are  such  only  as  are  expressly  or  impliedly  conferred  or  imposed  by  such 
statutes ;  and  all  statutes  granting  and  defining  such  powers  should  be  construed 
not  only  as  a  grant  of  power  to  such  boards  or  officers^  but  also  as  a  limitation 
thereon. Thus  under  some  statutes  the  school  authorities  cannot  proceed  to 
erect  a  school  building  until  the  question  has  been  submitted  to  the  electors  of  the 
district  and  they  have  authorized  it  by  a  legal  vote.^*  The  power  of  determining 
the  necessity  for  and  the  kind  of  school-house  may  be  confided  to  the  school- 
districts  or  to  certain  local  boards  or  officers  therein ;  and  in  such,  case  the  exercise 
of  such  power  is  within  the  discretion  of  the  board  of  officers,  within  the  limits 


20.  Courtney  v.  Keller,  4  Pennyp.  (Pa.) 
38,  holding  that  where  a  grant  of  land  in  fee 
to  a  school-board  provided  "  that  in  case  the 
school  law  now  in  existence  should  be  abol- 
ished, and  the  public  school  cease  to  exist " 
the  land  should  revert,  the  word  "  and "  in 
the  clause  quoted  should  be  read  "  or,"  and 
that  when  there  was  an  abandonment  of  the 
use  for  the  purpose  of  a  school-house  the 
right  of  the  school-board  ceased.  See  also 
Waits  V.  Bailey,  192  Pa.  St.  562,  44  Atl. 
262. 

21.  Robie  v.  Sedgwick,  35  Barb.  (N.  Y.) 
319  [affirmed  in  4  Abb.  Dec.  73,  5  Transcr. 
App.  151]. 

22.  See  Andrews  v.  Estes,  11  Me.  267,  26 
Am.  Dec.  521. 

Power  to  build  a  school-house  out  of  funds 
provided  for  that  purpose  by  a  district  con- 
fers no  power  to  build  a  school-house  and 
then  make  its  cost  a  charge  against  the  dis- 
trict. Nevil  V.  Clifford,  63  Wis.  435,  24  N.  W. 
65. 

Under  the  Oklahoma  act  of  March  4,  1893, 
relating  to  the  public  schools  and  the  session 
laws  amendatory  thereto,  a  country  school- 
district,  not  embracing  a  city  of  the  first 
class,  and  uniform  graded  schools  or  separate 
schools  for  colored  pupils,  has  no  authority 
to  construct  more  than  one  school-house  in  the 
district  or  to  maintain  more  than  one  school 
at  the  public  expense.  Kellogg  v.  Comanche 
County  School  Dist.  No.  10,  13  Okla.  285,  74 
Pac.  110. 

House  for  teachers. —  School  trustees  have 
no  authority  to  expend  money  to  erect  a 
house  for  teachers.  Grattan  v.  Ottawa  Sepa- 
rate School  Trustees,  8  Ont.  L.  Rep.  135  [af- 
firmed in  9  Ont.  L.  Rep.  433]. 

23.  State  v.  Lyons,  37  Mont.  354,  00  Pac. 
922. 

24.  State  v.  Lyons,  37  Mont.  354,  06  Pac. 
922. 

New  York  Consolidated  School  Law  (Laws 
(1804)  ,  c.  556),  providing  that  the  board  of 
education  in  districts,  where  districts  corre- 
spond with  those  of  the  city,  have  the  power 
to  call  special  meetings  of  the  inhabitants  of 
their  respective  districts  for  the  purpose  of 


authorizing  the  erection  of  school  buildings, 
and  the  raising  of  the  money  to  pay  therefor, 
does  not  require  that  a  special  meeting  of  the 
inhabitants  shall  give  any  specific  direction 
relative  to  the  construction  of  the  school 
building;  but  such  matters  shall  be  left  to 
the  discretion  of  the  board  of  education. 
Lawson  v.  Lincoln,  86  N.  Y.  App.  Div.  217,  83 
N.  Y.  Suppl.  667  [affirmed  in  178  N.  Y.  636, 
71  N.  E.  1133]. 

25.  Sheldon  v.  Centre  School  Dist.,  25 
Conn.  224 ;  Lawson  v.  Lincoln,  86  N.  Y.  App. 
Div.  217,  83  N.  Y.  Suppl.  667  [affirmed  in 
178  N.  Y.  636,  71  N.  E.  1133]. 

Separate  schools. —  In  Oklahoma  school-dis- 
tricts which  include  cities  of  the  first  class 
may,  without  special  authority,  erect  in  the 
district  such  buildings  as  may  be  deemed  ad- 
visable for  the  separate  use  of  white  and  col- 
ored children,  regardless  of  the  question 
whether  or  not  they  have  the  legal  right  to 
prohibit  colored  children  from  attending  a 
white  school.  Kingfisher  Bd.  of  Education  v. 
Kingfisher  County,  14  Okla.  322,  78  Pac.  455. 
See  also  infra,  III,  I,  1,  c,  (ii). 

In  Ohio  under  the  act  of  April  16,  1900 
(1  Rev.  St.  §  3927  et  seq.) ,  no  imperative 
duty  rests  upon  a  township  board  of  educa- 
tion to  purchase  a  site  and  erect  a  school 
building  until  after  a  determination  by  the 
board  of  a  necessity  therefor,  and  such  deter- 
mination may  be  reconsidered  by  the  board 
or  its  successor,  subject  only  to  existing  con- 
tract rights.  State  v.  Chester  Tp.  Bd.  of  Edu- 
cation, 25  Ohio  Cir.  Ct.  424. 

Under  Nebr.  Comp.  St.  c.  79,  subd.  2,  §  10, 
subject  to  certain  restrictions,  imposed  by 
the  legislature,  the  qualified  electors  of  school- 
districts  are  intrusted  with  the  power  to  de- 
termine what  sort  of  a  school-house  shall  be 
erected  within  the  school-district  and  the 
extent  of  the  expenditure  to  be  made  there- 
for; and  when  so  determined  the  school- 
board  has  no  authority  to  change  the  same 
and  thus  bind  the  district  for  an  increased 
expenditure.  Sherman  Countv  School  Dist. 
No.  35  V.  Randolph,  57  Nebr.  *546.  77  N.  W. 
1073;  Gehling  r.  School  Dist.  No.  56,  10 
Nebr.  239,  4  N.  W.  1023. 
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defined  by  the  statute,  and  cannot  be  interfered  with  by  the  courts,^®  except  in 
cases  where  it  has  been  manifestly  abused.^'  Thus  under  the  various  statutes 
it  has  been  held  competent  to  adopt  a  school-house,  by  whatever  means  it  may 
have  come  into  existence,^^  to  purchase  a  site  having  already  a  school-house 
thereon,^^  to  build  another  school-house  if  necessary,^**  or  to  provide  for  the  erec- 
tion of  a  new  school-house  in  a  more  central  locality;  and  that  it  is  the  duty  of 
the  proper  authorities  to  provide  building  accommodations  for  all  the  school 
children  in  the  district,^^  and  to  rebuild  a  school-house  which  has  been  destroyed 
by  fire.^^  In  the  building  of  a  school-house  to  serve  present  needs  it  is  proper  for 
the  school  authorities  to  go  beyond  the  immediate  necessity  and  make  reasonable 
provision  for  what  the  district  seems  likely  soon  to  need  for  the  service  and  accom- 
modation of  the  increasing  population  and  scholars.^* 

(ii)  Halls  or  Rooms  in  Connection  With  School  Building.  Under 
some  statutes  the  school  authorities  are  also  authorized  to  provide  such  rooms 
or  halls  in  connection  with  the  school  building  as  in  the  exercise  of  an  honest 
discretion  they  shall  judge  the  interests  of  the  district  require  for  the  purposes 
of  its  schools,  reference  being  had  to  its  conditions  and  circumstances,^^  such  as  a 


26.  Sheldon  v.  Centre  School  Dist.,  25  Conn. 
224;  Jamison  v.  Houston,  (Miss.  1894)  1.5  So. 
114;  In  re  Brown's  Mill  School  Dist.,  27  Pa. 
Co.  Ct.  410  (holding  that  where  directors, 
.with  an  honest  purpose  to  serve  the  public 
interest,  are  attentive  and  faithful  in  the  per- 
formance of  their  duties,  their  conclusions 
with  respect  to  providing  additional  school 
facilities  are  questions  of  policy  and  expedi- 
ency which  will  not  be  revised  by  the  courts)  ; 
State  V.  Watson,  (Tenn.  Ch.  App.  189G)  39 
S.  W.  536. 

27.  Sheldon  v.  Centre  School  Dist.,  25  Conn. 
224. 

Under  Pennsylvania  Act  of  June  6,  1893 
(Pub.  Laws  330),  §§  1,  2,  where  school  di- 
rectors wilfully  neglect  or  refuse  to  provide 
suitable  school  buildings,  the  citizens  may  pe- 
tition the  court  of  common  pleas  for  the  ap- 
pointment of  an  inspector  upon  whose  report 
the  court  may  grant  a  rule  on  the  directors 
who  have  failed  without  justifiable  excuse  to 
perform  their  duties,  to  show  cause  why  they 
should  not  be  removed,  and  under  such  stat- 
ute the  court  may  also  ascertain  the  facts 
and  determine  whether  the  directors  have  ex- 
ercised a  sound  discretion.  On  the  report  by 
an  inspector  appointed  under  such  act,  the 
court  may  draw  inferences  from  the  facts  dif- 
ferent from  those  drawn  by  the  inspector; 
and  a  decree  of  the  common  pleas  reviewing 
the  discretion  of  school  directors  as  to  pro- 
viding school  buildings,  if  reviewable,  will  be 
disturbed  only  for  a  manifest  abuse  of  discre- 
tion. In  re  Walker,  179  Pa.  St.  24,  36  Atl. 
148.  Under  such  statute  a  la\^'yer  may  be 
appointed  as  a  competent  inspector;  and  it 
is  not  necessary  that  the  petitioners  give  no- 
tice to  the  school  directors  of  the  time  and 
place  of  the  hearing  of  the  petition  for  the 
appointment  of  an  inspector,  but  it  is  enough 
that  the  inspector  give  the  prescribed  notice 
of  the  investigation.  In  re  Kittanning  Tp. 
School  Directors,  179  Pa.  St.  60,  36  Atl.  151. 

28.  Greenbanks  r.  Boutwell,  43  Vt.  207. 

29.  People  v.  Sisson,  98  111.  335,  holding 
that  power  to  borrow  money  for  building 
school-houses  and  purchasing  sites  embraces 
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the  power  to  purchase  a  site  having  a  school- 
house  thereon. 

30.  Wood  r.  Farmer,  69  Iowa  533,  29  N.  W. 
440,  holding  that  Code  (1873),  §  1727,  pro- 
viding that  each  subdistrict  may  have  more 
than  one  school,  implies  the  authority  to 
build  another  school-house,  if  it  is  necessary 
in  order  to  maintain  more  than  one  school. 

The  erection  of  a  new  school-house  will  not 
be  enjoined  unless  an  abuse  of  discretion  be 
shown.  Mason  v.  Mulligan,  12  Kulp  (Pa.) 
120. 

31.  Seaman  v.  Baughman,  82  Iowa  216,  47 
N.  W.  1091,  11  L.  R.  A.  354,  holding  that  a 
tax  voted  for  the  construction  of  a  new 
school-house  will  not  be  declared  illegal  and 
its  collection  enjoined  on  the  ground  that  the 
building  is  not  necessary,  where  it  appears 
that  the  old  school-house  is  some  distance 
from  the  center  of  the  subdistrict  and  that 
some  of  the  scholars  cannot  attend  by  reason 
of  its  distance  from  their  homes,  that  it  can- 
not be  removed  to  a  new  site  without  con- 
siderable damage  and  expense,  and  that  if 
moved  it  would  be  available  for  use  for  but 
a  few  years  because  of  its  age  and  weakness. 
See  also  Green  School  Dist.  No.  1  v.  Bailey, 
12  Me.  254. 

32.  York  Tp.  School  Dist.'s  Petition,  10 
Pa.  Dist.  687,  15  York  Leg.  Rec.  74;  Rex  v. 
West  Riding  of  Yorkshire  County  Council, 
[19061  2  K.  B.  676,  75  L.  J.  K.  B.  933,  95 
L.  T.  Rep.  N.  S.  248.  See  also  infra,  III,  I, 
1,  a. 

Mandamus  will  lie  to  compel  a  board  of 
school  trustees  to  provide  sufficient  accommo- 
dations for  the  children  of  the  school-district. 
Ex  p.  Gallagher,  31  N.  Brunsw.  472.  And 
see,  generally,  Mandamus,  26  Cyc.  281. 

33.  Washington  Tp.  Advisory  Bd.  v.  State, 
164  Ind.  295,  73  N.  E.  700. 

34.  Greenbanks  v.  Boutwell,  43  Vt.  207. 

35.  Greenbanks  v.  Boutwell,  43  Vt.  207. 

Statement  of  rule. —  Under  a  statute  au- 
thorizing a  school-district  to  raise  money  for 
the  purpose  of  erecting,  hiring,  or  purchasing 
a  building  to  be  used  as  a  school-house,  it  is 
within  the  province  of  the  school-district  to 
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school-house  with  a  hall  on  an  upper  floor.^^  But  it  cannot  use  the  occasion  of 
building  a  school-house  as  a  pretext  for  making  a  public  hall  for  purposes  not 
connected  with  the  schools  of  the  district,^^  or  for  making  rooms  for  the  purpose  of 
realizing  profit  by  renting  for  pay.^^ 

(ill)  Authority  of  Towns  and  Town  Officers.  A  municipality  may, 
as  a  necessary  incident  to  the  administration  of  municipal  affairs  and  where  no  law 
forbids,  erect  and  maintain  school  buildings,^^  and  especially  may  it  do  so  where 
authority  is  conferred  upon  it  to  aid  in  the  building  up  of  such  schools  as  it  may  think 
proper,'^^  Under  some  statutes  municipal  officers  may  proceed  to  erect  a  school- 
house  within  the  municipality  where  the  school-district  authorities  unreasonably 
neglect  or  refuse  to  do  so;  but  in  such  a  case  such  officers  ordinarily  can  legally 
expend  therefor  so  much  money  only  as  the  district  has  voted  for  that  purpose/^ 
A  civil  township  as  distinguished  from  a  school  township  has  no  authority  to 
make  a  contract  for  the  erection  of  a  school-house;^^  but  it  is  the  duty  of  the 
school  township  trustees  to  provide  buildings  for  the  schools,**  and  they  may  levy 
a  tax  to  build  school-houses,  and  their  contracts  for  building  such  houses  are 
binding  on  the  school  township,*^  although  such  a  school-house  may  be  used  for 
township  purposes.*^    Under  some  statutes  the  township  trustees  of  adjoining 


build  a  hall  in  connection  with  a  school-house, 
designed  to  accommodate  the  schools  and  in- 
habitants of  the  district  for  the  purpose  of 
examinations  and  exhibitions,  and  such  other 
things  as  are  proper  and  customary  in  con- 
nection with  district  scl^ools.  Greenbanks  v. 
Boutwell,  43  Vt.  207. 

36.  Sheldon  v.  Centre  School  Dist.,  25  Conn. 
224. 

Where  a  school-district  erects  a  school- 
house  with  a  hall  on  the  second  floor  and 

votes  to  lexy  a  tax  to  defray  the  expense 
thereof,  aside  from  any  question  as  to  the 
propriety  of  erecting  such  hall,  the  proceed- 
ings of  the  district  are  not  illegal  as  an  un- 
warrantable abuse  of  power,  or  as  involving 
an  extravagant  and  improper  outlay  of 
money.  Sheldon  v.  Centre  School  Dist.,  25 
Conn.  224. 

Hall  as  builder's  property. — Where  a  school- 
district  accepts  the  proposal  of  a  builder  to 
erect  a  school-house  for  a  certain  sum  with 
liberty  to  build  a  public  hall  over  the  same 
as  the  builder's  property,  he  allowing  the  dis- 
trict to  have  the  use  of  the  hall  free  of  charge 
for  meetings  of  the  district  and  for  examina- 
tion of  the  schools,  etc.,  and  the  house  is  so 
built,  the  district  has  not  exceeded  its  author- 
ity and  a  tax  is  legally  assessed  to  pay  for 
the  house.  George  v.  Mendon  Second  School 
Dist.,  6  Mete.  (Mass.)  497. 

37.  Greenbanks  r.  Boutwell,  43  Vt.  207. 

38.  Greenbanks  v.  Boutwell,  43  Vt.  207. 

39.  Cartersville  r.  Baker,  73  Ga.  686.  And 
see  Municipal  Corporations,  26  Cyc.  616. 

40.  Cartersville  r.  Baker,  73  Ga.  686. 

41.  Carlton  v.  Newman,  77  Me.  408,  1  Atl. 
194. 

In  New  Hampshire  power  is  given  in  the 
first  instance  to  each  school-district  by  vote 
to  raise  money  to  build  or  repair  school- 
houses  for  the  use  of  the  district  and  to  erect 
the  same,  but  on  their  unreasonable  neglect 
or  refusal  the  jurisdiction  devolves  on  the  se- 
lectmen of  the  town  who  are  bound  to  assess 
a  sufficient  tax  on  the  district  for  this  pur- 
pose.   Blake  v.  Sturtevant,    12   N.  H.  567. 


And  where  the  selectmen  take  such  action,  it 
will  be  presumed,  in  the  absence  of  proof  to 
the  contrary,  that  they  acted  in  good  faith 
in  determining  the  amount  to  be  assessed, 
and  that  such  amount  was  necessary.  Con- 
verse r.  Porter,  45  N.  H.  385.  A  petition  to 
the  selectmen  of  a  town,  representing  that  a 
certain  school-district  is  destitute  of  a  suit- 
able school-house  and  that  the  district  refuses 
to  provide  one,  and  praying  that  the  select- 
men will  build  a  suitable  house  according  to 
the  statute,  is  sufficient  to  authorize  the  as- 
sessment of  a  tax  therefor,  although  not  ex- 
pressly prayed  for.  Converse  v.  Porter, 
supra.    See  also  infra,  III,  F,  5. 

Evidence  of  neglect. —  Where  a  tax  is  raised 
by  a  district  to  build  a  school-house,  and  a 
committee  is  appointed  for  this  purpose,  but 
owing  to  some  difficulty  as  to  the  land  for 
the  location  of  the  house  the  coilimittee  does 
not  proceed,  and  a  second  meeting  is  called 
to  take  the  whole  matter  into  consideration, 
and  the  district  is  unable  to  elect  a  com- 
mittee but  requests  the  selectmen  to  proceed 
and  build  the  house,  it  is  sufficient  evidence 
of  neglect  and  refusal  on  the  part  of  the 
district  to  give  the  selectmen  jurisdiction  to 
assess  the  tax  and  locate  and  build  the  house. 
Blake  r.  Sturtevant,  12  N.  H.  567. 

42.  Carlton  v.  Newman,  77  Me.  408,  1  Atl. 
194. 

43.  Hornby  r.  State,  69  Ind.  102  (holding 
that  a  complaint  against  a  trustee  of  a  civil 
township  to  compel  him  as  sucli  to  erect  a 
school-house  within  its  territorial  limits  is 
bad  on  demurrer,  as  such  proceeding  if 
brought  at  all  must  be  against  the  trustee 
of  the  school  township)  ;  INIcLaughlin  r.  Jef- 
ferson County  Shelly  Tp.,  52  Ind.  114;  Car- 
michael  r.  Lawrence,  47  Ind.  554. 

44.  Wasliinoton  Tp.  Advisorv  Bd.  r.  State, 
164  Ind.  295/73  N.  E.  700. 

45.  Heal  r.  Grant  County  Jefferson  Tp..  15 
Ind.  431;  Harmony  Tp.  r.  Osborne,  9  Ind. 
45jS :  Adamson  r.  Warren  Couiitv,  9  Ind. 
174. 

46.  Harmony  Tp.  r.  Osborne.  9  Ind.  458. 

[Ill,  E,  2,  a,  (III)] 
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townships  have  discretionary  power  to  estabUsh  joint  or  union  school-districts 
and  build  joint  school-houses  when  petitioned  for.'^^ 

(iv)  Abandonment  or  Close  of  School.  Under  some  statutes  the  school 
authorities  cannot  abandon  a  school-house  having  a  daily  average  attendance  of 
more  than  a  specified  number  of  pupils/'^  except  with  the  written  consent  of  a 
majority  of  the  legal  voters  of  the  school-district,^®  and  subject  to  the  overruling 
judgment  of  the  county  superintendent  on  appeal.^^  But  where  under  such  stat- 
ute the  attendance  at  the  school  is  less  than  such  number  the  closing  of  the  school 
by  a  trustee  is  within  his  discretion  and  not  subject  to  revision  by  the  courts;^* 
and  where  the  trustee  acts  in  good  faith  in  closing  the  school  he  cannot  be  com- 
pelled to  reopen  the  same.^^ 

b.  Location  and  Acquisition  of  Site  —  (i)  In  General.  Questions  con- 
cerning the  location  and  acquisition  of  a  site  for  a  school-house  are  governed  by  the 
local  statutes  relating  thereto,^*  under  which  it  is  sometimes  provided  that  the 


47.  Harrison  Tp.  Advisory  Bd,  v.  State, 
170  Ind.  439,  85  N.  E.  18;  Henricks  v.  State, 
151  Ind.  454,  50  N.  E.  559,  51  N.  E.  933.  See 
also  State  v.  Sweeney,  24  Nev.  350,  55  Pac. 
88. 

The  signatures  of  a  majority  of  the  school 
patrons  of  each  former  district  to  a  petition 
is  not  required  under  such  statute,  but  only 
the  majority  of  the  patrons  of  the  two  dis- 
tricts together.  Harrison  Tp.  Advisory  Bd. 
V.  State,  170  Ind.  439,  85  N.  E.  18. 

Determination  of  the  necessity  for  a  joint 
school-house  under  Ind.  Acts  (1903),  c.  229, 
§  1,  and  Burns  Annot.  St.  (1901)  §  8085/, 
see  Harrison  Tp.  Advisory  Bd.  v.  State,  170 
Ind.  439,  85  N.  E.  18. 

48.  Washington  Tp.  Advisory  Bd.  v.  State, 
164  Ind.  295,  73  N.  E.  700. 

A  township  advisory  board  has  no  power 
by  refusing  to  appropriate  money  for  the 
erection  of  a  school-house  to  abolish  a  school- 
district.  Washington  Tp.  Advisory  Bd.  v. 
State,  164  Ind.  295,  73  N.  E.  700. 

49.  Washington  Tp,  Advisory  Bd.  v.  State, 
164  Ind.  295,  73  N.  E.  700. 

50.  Washington  Tp.  Advisory  Bd.  v.  State, 
164  Ind.  295,  73  N.  E.  700. 

51.  State  v.  Seeley,  163  Ind.  244,  70  N.  E. 
805;  Davis  v.  Mendenhall,  150  Ind.  205,  49 
N.  E.  1048,  holding  that  such  discretion  is 
not  abused  by  discontinuing  a  school  for  an 
indefinite  time  because  the  pupils  attending 
can  be  accommodated  as  well  or  better  at 
other  schools,  and  notifying  patrons  and 
offering  them  the  privileges  of  other  con- 
venient schools.    See  also  infra,  III,  I,  1,  c, 

(VI),  (B). 

52.  State  v.  Seeley,  163  Ind.  244,  70  N.  H. 
805. 

53.  As  affecting  the  validity  of  a  school- 
house  tax  see  infra,  III,  F,  5. 

54.  See  the  statutes  of  the  several  states; 
and  eases  cited  infra,  this  note. 

Amount  and  measurement  of  site. —  Under 
Iowa  Code,  §  1825,  providing  that  not 
exceeding  an  acre  shall  be  taken  under  con- 
demnation proceedings  for  the  location  of  a 
school-house,  and  section  1826,  requiring  the 
site  to  be  on  a  public  highway,  the  acre  may 
be  so  measured  as  to  be  exclusive  of  the  road. 
Salisburv  v.  Highland  Tp.  School  Dist.,  101 
Iowa  556,  70  N.  W.  706. 

[Ill,  E,  2,  a,  (III)] 


Statute  fixing  site.— The  fact  that  a  statute 
creating  a  school-district  fixes  the  site  of  the 
school  building  does  not  render  the  act  in- 
valid, since  if  the  legislature  has  not  the 
power  to  fix  the  site  beyond  revocation,  it 
can  be  held  to  have  made  a  provision  which 
is  directory  merely,  Atty.-Gen.  v.  Lowrey, 
131  Mich.  639,  92  N.  W.  289. 

House  beyond  city  limits. —  It  has  been 
held  that  the  school  authorities  have  power 
to  maintain  a  school  in  a  house  beyond  the 
city  limits  for  the"  instruction  of  children 
living  in  the  citv  limits.  Grove  v.  Peoria  Bd. 
of  School  Inspectors,  20  111.  532. 

A  hotel  site  may  be  purchased  to  be  used 
for  the  construction  of  a  school-house,  under 
3  Ballinger  Annot.  Codes  &  St.  Wash.  §  2367. 
Nichols  V.  Pierce  County  School  Dist.  No.  10, 
39  Wash.  137,  81  Pac.  325. 

In  Canada,  under  Out.  Pub.  School  Law, 
§§  31,  34,  the  trustees  of  every  rural  school 
section  have  power  to  select  a  site  for  a  new 
school-house  or  to  agree  upon  a  change  of 
site  for  an  existing  school-house,  and  shall 
call  a  special  meeting  of  the  rate-payers  of 
the  section  to  consider  the  site  selected;  and 
in  case  a  majority  of  the  rate-payers  at  a 
special  meeting  differ  from  the  trustees  as  to 
the  suitability  of  the  site  selected  by  the 
trustees,  an  arbitrator  must  be  appointed  by 
each  party  to  whom  the  difference  must  be 
submitted.  Re  Cartwright  Public  School 
Trustees,  5  Ont.  L.  Rep.  699  [affirming  4 
Out.  L.  Rep.  272].  Such  arbitrators  can 
only  determine  whether  or  not  the  site  se- 
lected by  the  trustees  is  a  suitable  one  and 
have  no  powder  to  select  another  site.  In  re 
Sombra  Public  School,  40  Can.  L.  J.  N.  S. 
32,  6  Ont.  L.  Rep.  585.  Where,  however,  a 
majority  of  the  rate-payers  at  a  special 
meeting  vote  in  favor  of  a  change  of  a 
school  site,  without  any  selection  of  site  hav- 
ing been  first  made  by  the  trustees,  there  is 
no  foundation  for  an  arbitration  under  such 
statute.  Re  Cartwright  Public  School  Trus- 
tees, 5  Ont.  L.  Rep.  699  [affirming  4  Ont.  L. 
Rep.  272] .  Similar  provisions  are  made  un- 
der the  Canada  Public  School  Acts  of  1891, 
§§  64,  65.  See  Coupland  v.  Nottawasaga 
School  Trustees,  15  Grant  Ch.  (U.  C.)  339, 
holding  that  a  dissent  by  school  trustees 
from  a  decision  of  the  rate-payers  as  to  a 
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site  selected  must  be  on  a  public  road  or  highway,^^  in  a  central  locality,^^  and, 
except  in  cities,  must  not  be  within  a  certain  distance  of  the  residence  of  an  object- 
ing owner,^^  or  must  not  be  within  a  certain  distance  of  another  school  already 
estabhshed  in  the  district. 

(ii)  Power  to  Select  and  Acquire  Site.  The  power  to  select  and 
acquire  a  school-house  site  is,  under  some  statutes,  vested  in  the  voters  or  people 
of  the  school-district,^^  or  subdistrict ;  ^  and  while,  under  such  statutes,  it  is  prob- 
able that  in  an  emergency  a  school-board  might  make  a  temporary  arrangement 
for  the  accommodation  of  a  school,  it  cannot  wilfully  disregard  the  right  of  the 
people  to  say  what  shall  be  done  with  reference  to  the  permanent  location  of  a 


site  for  the  school  should  be  intimated 
promptly  and,  if  not  announced  until  after 
the  expiration  of  the  current  year,  it  is  too 
late.  An  award  is  insufficient  under  such 
statute,  where  the  description  of  the  lot  is 
not  fully  inserted,  but  a  blank  is  left  there- 
for which  is  afterward  filled  in  and  the 
word  "  lot "  altered  to  "  gore."  Ryland  v. 
King,  12  U.  C.  C.  P.  198;  Vance  v.  King,  21 
U.  C.  Q.  B.  187.  A  special  meeting  of  the 
freeholders  and  householders  at  which  it  is 
agreed  to  procure  a  certain  site  is  null  and 
void  under  such  statutes,  where  before  such 
meeting  another  meeting  had  been  convened 
according  to  law  and  upon  a  difference  of 
opinion  existing,  arbitrators  were  appointed 
to  decide  upon  a  certain  site,  which  decision 
remains  in  force.  Ryland  v.  King,  supra. 
See  also  Vance  v.  King,  21  U.  C.  Q.  B.  187. 

55.  Mendenhall  v.  Leighton  Independent 
School  Dist.,  137  Iowa  554,  115  N.  W.  11; 
Salisbury  v.  Highland  Tp.  School  Dist.,  101 
Iowa  556,  70  N.  W.  706. 

56.  Kellogg  V.  Comanche  County  School 
Dist.  No.  10,  13  Okla.  285,  74  Pac.  110,  hold- 
ing that  under  St.  (1893)  §  5773,  a  country 
school  district  is  prohibited  from  selecting  a 
building  site  for  a  school-house  more  than 
one-half  mile  from  the  center  of  the  district. 

Where  the  boundaries  of  a  school-district 
are  changed  by  detaching  territory  therefrom, 
it  does  not  necessarily  require  the  selection 
of  a  now  school-house  site,  in  case  the  site 
previously  selected  is  more  than  one-half 
mile  from  the  center  of  the  district  remain- 
ing after  such  territory  is  detached,  and  such 
fact  does  not  require  that,  before  any  school- 
house  can  be  erected  upon  the  previously  se- 
lected site,  the  question  of  the  designation  of 
the  site  shall  be  resubmitted  to  the  people  of 
the  district.  Stay  ton  v.  Butchee,  16  Okla. 
232,  82  Pac.  726. 

The  centralization  of  township  schools  is  a 
duty  imposed  upon  the  township  board  of 
education  under  the  Ohio  Act  of  April  16, 
1900  (1  Rev.  St.  3927  et  seq.) ,  although  the 
mode  and  manner  of  performing  it  is  dis- 
cretionary. State  V.  Chester  Tp.  Bd.  of  Edu- 
cation, 25  Ohio  Cir.  Ct.  424. 

57.  Mendenhall  v.  Leighton  Independent 
School  Dist.,  137  Iowa  554,  115  N.  W.  11. 

The  term  "  owner,"  as  used  in  Iowa  Code, 
§  2814,  as  amended  by  Laws  (1907),  c.  153, 
authorizing  school  corporations  to  own  land 
for  school-house  sites  which  must  be  at  least 
thirty  rods  from  the  residence  of  any  owner 
who  objects  to  a  site  being  placed  nearer, 
[69] 


refers  to  the  owner  of  a  residence  within 
thirty  rods  of  a  school-house  site,  and  not  to 
the  owner  of  a  site;  and  such  prohibition  ap- 
plies to  school-house  sites  whether  acquired 
by  purchase,  devise,  gift,  or  condemnation. 
Mendenhall  v.  Leighton  Independent  School 
Dist.,  137  Iowa  554,  115  N.  W.  11. 

58.  Pickler  v.  Davie  County  Bd.  of  Edu- 
cation, 149  N.  C.  221,  62  S.  E.  902,  holding, 
however,  that  such  a  provision  does  not  pro- 
hibit the  repairing  or  building  of  a  new 
school-house  on  a  site  where  a  school  has 
long  been  established. 

59.  Farmers',  etc.,  Nat.  Bank  v.  School 
Dist.  No.  53,  6  Dak.  255,  42  N.  W.  767; 
Benjamin  v.  Hull,  17  Wend.  (N.  Y.)  437. 

Under  Me.  Rev.  St.  c.  ii,  §  24,  the  power 
"  to  determine  where  their  school  houses  shall 
be  located  "  is  given  directly  to  the  several 
school-districts  in  the  first  instance.  Norton 
V.  Perry,  65  Me.  183. 

Vote  authorizing  building  of  new  school- 
house. — Where  the  majority  of  ballots  cast 
at  a  school  election  of  which  sufficient  notice 
has  been  given  are  for  a  proposed  school- 
house  site  and  for  borrowing  money  and  is- 
suing a  bond,  the  proposition  submitted  being 
to  change  the  school-house  site  and  borrow 
money  to  build  a  new  school-house,  such  bal- 
lots sufficiently  indicate  an  intention  to  vote 
for  the  building  of  a  new  school-house  and 
authorize  its  building.  Shires  v.  Irwin,  87 
111.  App.  111. 

Sufficiency  of  ballot. — Where  an  election 
notice  specifies  that  the  question  for  deter- 
mination is  whether  a  new  school-house  shall 
be  built,  and  if  so  whether  its  location  shall 
be  changed,  ballots  reading,  "  For  the  pro- 
posed school-house  site  the  N.  W.  Cor,  of 
the  S.  W.  qr.  of  section  29,  house  to  be  20 
rods  south  of  the  half  section  line,  '  suffi- 
ciently indicate  that  the  voters  favor  the 
proposition  to  build  a  new  school-house. 
Shires  r.  Irwin,  87  111.  App.  111. 

60.  Seibert  v.  Botts,  57  Mo.  430,  holding 
that  under  Wagner  St.  §  12,  the  selection  of 
a  site  for  a  school-house  must  be  made  at  a 
meeting  of  the  voters  of  a  subdistrict. 

61.  State  r.  Lyons,  37  Mont.  354,  96  Pac. 
922,  925,  in  which  it  was  said  by  Brantly, 
C.  J.,  that  "  in  cases  of  fire  or  pestilence,  or 
in  case  of  danger  of  an  action  in  ejectment 
or  damages  after  lawful  notice  to  vacate 
premises  belonging  to  other  persons,  it  might 
well  be  said  tliat  they  have  implied  power  to 
make  any  temporary  arrangement  to  accom- 
modate the  school." 

[Ill,  E.  2,  b,  (II)] 
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school,®^  and  therefore  cannot  locate  and  acquire  a  school-house  site  except  upon 
the  authority  of  the  electors  of  the  school-district  or  township  at  a  regularly 
called  meeting  or  election, as  upon  the  authority  of  a  two-thirds  ®*  or  major- 
ity vote  of  the  voters  of  the  school-district.^^  But  under  such  statutes  the 
question  of  the  selecting  of  a  site  need  not  be  submitted  to  the  vote  of  the  peo- 
ple in  order  to  authorize  the  erection  of  a  new  school  building  on  an  old  site.^® 
Under  some  of  these  statutes  the  voters  of  the  district  are  required  only  to 
select  a  school  site  by  a  general  designation;  and  it  is  then  the  duty  of  the 
school-board  to  locate  the  site  on  the  land  selected,  by  fixing  its  boundaries,  and 
it  is  vested  with  discretion  as  to  the  precise  limits  of  the  site  selected,  as  well  as 
to  the  amount  to  be  taken,  within  the  statutory  limits. Under  some  statutes, 
however,  the  board  of  directors  or  other  proper  officers,  if  in  their  judgment  the 
public  interests  require  it,  may  take  steps  to  select  a  school-house  site,  if  no  one 
locality  receives  a  majority  of  the  votes  cast  at  such  an  election, or  if  a  certain 
number  of  the  minority  object  to  the  place  adopted  by  the  majority.'^  And 
under  other  statutes,  upon  the  petition  of  a  certain  number  of  the  voters  of  the 


62.  State  v.  Lyons,  37  Mont.  354,  96  Pac. 
922. 

63.  Dakota. —  Farmers',  etc.,  Nat.  Bank  v. 
School  Dist.  No.  53,  60  Dak.  255,  42  N.  W. 
767. 

Illinois. —  A  board  of  education  has  no 
power  to  locate  and  purchase  a  school-house 
site  without  first  submitting  the  question  to 
a  vote  of  the  electors  of  the  township.  Shires 
V.  Irwin,  87  111.  App.  Ill;  Carolan  v.  Town- 
ship Bd.  of  Education,  81  111.  App.  359 
[reversed  on  other  grounds  in  182  111.  119, 
55  N.  E.  58];  Ziesing  v.  Matthiessen,  79  111. 
App.  560. 

Massachusetts. —  Marsh  v.  Dedham,  137 
Mass.  235. 

Michigan. —  Detroit  Bd.  of  Education  v. 
Moross,  151  Mich.  625,  114  N.  W.  75,  holding 
that  under  Comp.  Laws,  §  4665,  subd.  4,  and 
§§  4728  and  4729,  proceedings  by  a  board  of 
education  of  a  city  to  condemn  a  school  site 
without  prior  action  by  the  voters  of  the  dis- 
trict are  unsustainable. 

Missouri. —  Seibert  v.  Botts,  57  Mo.  430. 

Nebraska. —  Ladd  v.  School  Dist.  No.  6,  70 
Nebr.  438,  97  N.  W.  594. 

Oklahoma. —  Stayton  v.  Butchee,  16  Okla. 
232,  82  Pac.  726. 

Canada. —  Concurrence  of  freeholders  under 
14  &  15  Vict.  c.  48,  and  16  Vict.  c.  185,  see 
Orr  V.  Ranney,  12  U.  C.  Q.  B.  377. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  170. 

An  affirmative  vote  of  the  electors,  select- 
ing a  site  for  a  township  high  school,  invests 
the  board  of  education  with  power  to  acquire 
the  site  by  purchase  or  condemnation. 
Thompson  v.  Rio  Tp.,  218  111.  540,  75  N.  E. 
1048. 

A  subsequent  election  authorizing  the 
school-board  to  erect  a  school-house  on  the 
site  purges  the  illegality  of  a  location  and 
purchase  without  first  submitting  the  ques- 
tion to  popular  vote.  Township  Bd.  of  Edu- 
cation V.  Carolan,  182  111.  119,  55  N.  E.  58 
[reversing  81  111.  App.  359]. 

That  a  particular  site  to  which  a  school- 
house  is  to  be  moved  has  been  designated  by 
the  electors  of  a  district  is  not  an  implied 

[III,  E,  2,  b,  (II)] 


direction  to  the  school-board  to  purchase  or 
lease  such  site.  Ladd  v.  School  Dist.  No.  6, 
70  Nebr.  438,  97  N.  W.  594. 

64.  Colt  V.  Roberts,  28  Conn.  330,  holding 
that  Act  (1856),  §  17,  authorizing  the  com- 
mittees of  school-districts  to  provide  suitable 
school-rooms,  was  not  intended  to  qualify  the 
law  which  required  a  vote  of  two  thirds  to 
establish  the  site  of  the  school-house. 

Conn.  Gen.  St.  (1902)  §  2209,  making  a 
two-thirds  vote  necessary  where  a  school- 
district  undertakes  to  fix  or  change  a  school- 
house  site  and  section  2212,  prescribing  that 
each  town  assuming  the  control  of  its  school 
shall  constitute  one  school-district,  etc.,  when 
construed  in  the  light  of  Pub.  Acts  (1841), 
c.  40;  Pub.  Acts  (1856),  c.  51;  Pub.  Acts 
(1865),  c.  112;  Pub.  Acts  (1868),  c.  102;  Pub. 
Acts  (1878),  c.  124,  and  in  view  of  the  dif- 
ference between  subordinate  school-districts 
and  towns,  do  not  apply  to  consolidated  town 
school  systems.  Benham  v.  Potter,  77  Conn. 
186,  58  Atl.  735. 

65.  Thompson  v.  Rio  Tp.,  218  111.  540,  75 
N.  E.  1048;  School  Directors  v.  Wright,  43 
111.  App.  270  (holding  also  that  an  injunc- 
tion will  lie  to  prevent  the  board  of  directors 
from  expending  money  to  build  a  school- 
house  upon  an  unauthorized  site)  ;  Bean  v. 
Glovers  School  Dist.  No.  11,  38  Vt.  177. 

66.  Stayton  v.  Bu tehee,  16  Okla.  232,  82 
Pac.  726. 

67.  Petersburg  School  Dist.  V.  Peterson,  14 
N.  D.  344,  103  N.  W.  756. 

Sufficiency. — A  selection  by  voters  describ- 
ing the  site  "  for  locating  a  new  school-house 
on  the  hill  at  the  south  end  of  Sixth  street, 
in  Peterson's  field,"  has  been  held  sufficiently 
definite  on  which  to  base  a  definite  location 
of  the  site  by  the  school-board.  Petersburg 
School  Dist.  Peterson,  14  N.  D.  344,  103 
N.  W.  756. 

68.  Petersburg  School  Dist.  v.  Peterson,  14 
N.  D.  344,  103  N.  W.  756. 

69.  School  Directors  v.  Wright,  43  111.  App. 
270. 

70.  Bean  v.  Glovers  School  Dist.  No.  11, 
38  Vt.  177. 

Under  Me.  Rev.  St.  c.  11,  §  32,  if  more 
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district  who  are  aggrieved  by  the  location  as  made,  a  committee  may  be  appointed 
to  examine  and  report  thereon. Under  still  other  statutes  it  is  provided  that 
the  power  of  locating  and  acquiring  a  school-house  site  is  vested  in  the  township 
trustees/^  township  board  of  education/^  board  of  school  directors,'*  school- 
district  trustees,'^  or  other  local  boards  or  officers;  and  their  action  in  selecting 
and  acquiring  the  site  will  not  be  controlled  by  the  courts,"  except  for  a  manifest 
abuse  of  their  discretion.''^ 

(ill)  Proceedings  For  Purchasing  or  Taking  Land  in  General. 
The  power  to  locate  and  acquire  a  school-house  site  being  derived  from  statute, 
there  must  be  a  strict  compliance  with  all  the  statutory  steps  or  proceedings  to 
be  taken  by  the  board  or  officers  vested  with  such  power. ''^  There  must  be  at 
least  a  substantial  compliance  with  the  various  provisions  that  the  officers  making 
the  location  shall  file  with  the  clerk  of  the  district  within  a  prescribed  time  a 


than  one  third  of  the  voters  present  and 
voting  object  to  the  location  selected,  the 
municipal  officers  of  the  town  on  written  ap- 
plication of  any  three  or  more  of  said  voters 
or  any  committee  of  the  district  may  call  a 
district  meeting,  and  after  a  hearing  thereat 
may  decide  where  the  school-house  shall  be 
placed;  but  until  more  than  one  third  of 
the  voters  present  and  voting  have  objected, 
the  municipal  officers  have  no  authority  to 
decide.  Jordan  v.  Cape  Elizabeth  School 
Dist.  No.  8,  60  Me.  540;  Goodwin  v.  Nye, 
60  Me.  402.  And  where  there  does  not  ap- 
pear to  have  been  such  a  disagreement  on 
the  part  of  the  district,  a  vote  of  the  school- 
district  requesting  the  municipal  officers  to 
fix  the  location  of  their  school-house  makes 
the  action  of  the  municipal  officers  under  it 
merely  recommendatory  and  not  compulsory 
on  the  members  of  the  district.  Tozier  V. 
Vienna  School  Dist.  No.  2,  39  Me.  556. 

A  written  objection  by  those  objecting  is 
not  necessary  under  such  statute,  the  fact 
of  their  voting  against  the  acceptance  of  the 
report  as  to  tha  location  is  sufficient.  Nor- 
ton V.  Perry,  65  Me.  183. 

71.  See  the  statutes  of  the  several  states; 
and  cases  cited  infra,  this  note. 

A  selectman  cannot  properly  act  in  the 
appointment  of  a  committee  to  locate  a 
school-house  where  his  brother  is  a  party. 
True  V.  Melvin,  43  N.  H.  503. 

Objections  to  the  persons  appointed  to  lo- 
cate a  school-house  must  be  taken  before 
the  hearing,  if  known.  True  v.  Melvin,  43 
N.  H.  503. 

The  power  of  a  committee  appointed  to 

select  a  school-house  site  is  not  affected  by  a 
subsequent  petition  for,  and  the  calling  of,  a 
meeting  to  reconsider  the  vote  appointing 
them.  Ayers  v.  Cornish  School  Dist.,  67 
N.  H.  169,  29  Atl.  416. 

72.  Harrison  Tp.  Advisory  Bd.  v.  State, 
170  Ind.  439,  85  N.  E.  18;  Braden  v.  McNutt, 
114  Ind.  214,  16  N.  E.  170;  Crist  v.  Brown- 
ville  Tp.,  10  Ind.  461,  majority  of  the  town- 
ship trustees. 

The  decision  of  such  trustees  cannot  be 
attacked  in  a  proceeding  by  a  trustee  to  con- 
demn lands  for  such  location.  Braden  v.  Mc- 
Nutt, 114  Ind.  214,  16  N.  E.  170. 

73.  Hughes  v.  Madison  Tp.  Bd.  of  Educa- 
tion, 13  Ohio  St.  336. 


74.  Doubet  v.  Clearfield  Independent  Dist., 
135  Iowa  95,  111  N.  W.  326  (holding  that 
under  Code,  §  2773,  power  to  locate  a  school 
site  is  vested  exclusively  in  the  school- 
board)  ;  Carpenter  v.  Columbia  Tp,  Inde- 
pendent Dist.  No.  5,  95  Iowa  300,  63  N.  W. 
708  (holding  that  under  Code  (1873),  §  1724, 
providing  that  the  board  of  school  directors 
shall  fix  the  site  of  each  school -house,  taking 
into  consideration  the  geographical  position 
and  the  convenience  of  the  people  of  each 
portion  of  the  subdistrict,  the  controllin;^ 
consideration  is  not  the  wishes  of  a  majority 
of  the  legal  voters  but  the  geographical  po- 
sition, and  the  welfare  of  the  people  not 
voters,  or  who  are  at  an  inconvenient  dis- 
tance from  the  proposed  site,  are  not  to  be 
ignored)  ;  Roth  v.  Marshall,  158  Pa.  St.  272. 
27  Atl.  945;  Hibbert  v.  Nether  Providence 
School  Dist.,  8  Del.  Co.  (Pa.)  285;  Mercur 
V.  Nether  Providence  Tp.  School  Dist.,  8 
Del.  Co.  (Pa.)  269;  Rittenhouse  V.  Creasy, 
12  Luz.  Leg.  Reg.  (Pa.)  14. 

75.  Davis  t\  Humphrey,  52  S.  W.  946,  21 
Ky.  L.  Rep.  660;  Zabriskie  v.  Bergen  County 
School  Dist.  No.  10,  52  N.  J.  L.  104,  18 
Atl.  683;  Meisner  v.  Meisner,  32  Nova 
Scotia  320,  holding  that  under  Acts  (1895), 
c.  1,  §  24,  the  choice  of  a  site  for  a  school 
building  is  vested  in  the  trustees  subject  to 
the  sanction  of  the  inspector. 

76.  VVitherop  v.  Titusville  School  Bd.,  7 
Pa.  Co.  Ct.  451,  school  controllers.  ' 

77.  Roth  V.  Marshall,  158  Pa.  St.  272,  27 
Atl.  945;  Witherop  v.  Titusville  School  Bd., 
7  Pa.  Co.  Ct.  451. 

78.  Tarbell  v.  Montrose  Borough  School- 
Dist.,  129  Pa.  St.  146,  18  Atl.  758. 

79.  Norton  v.  Perry,  65  Me.  183;  Coal, 
etc.,  Co.  v.  Dunphy,  11  Pa.  Dist.  218, 
holding  that  a  resolution  of  the  board  of 
directors  with  reference  to  acquiring  a  site 
for  a  school-house  must  be  adopted  after 
due  deliberation  by  a  majority  of  the  whole 
number. 

80.  Norton  v.  Perry,  65  Me.  183,  holding 
that  under  Rev.  St.  c.  11,  §  32.  municipal 
officers  must  file  their  certificates  within  ten 
days. 

The  fact  that  the  officers  had  previously 
certified  that  they  were  unable  to  agree,  but 

such  certificate  was  not  recorded  and  is  with- 
drawn, does  not  prevent  tliem  from  making 
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certificate  of  their  determination  as  to  the  location ;  that  the  school  trustees  shall 
designate  to  a  meeting  of  the  voters  called  to  vote  and  appropriate  money  for  the 
purchase  or  acquirement  of  lands,  the  place  where  the  lands  proposed  to  be 
acquired  or  purchased  lie,^^  and  that  the  voters  must  vote  on  the  purchase  or 
acquisition  of  the  lands  so  designated;  and  that  the  town  or  school-district 
meeting  shall  designate  a  suitable  place  for  the  school-house  before  the  school 
authorities  can  select  and  locate  a  school-house  lot.^*  A  location  or  report  when 
filed  should  contain  a  definite  description  of  the  property  selected/^  and  a  location 
is  void  if  it  makes  an  insufficient  or  defective  description  of  the  premises  to  be 
taken/^  and  in  such  case  new  proceedings  must  be  had  to  make  a  valid  location.*^ 
(iv)  By  Condemnation.  Under  some  statutes,  after  the  prescribed  steps 
relative  to  the  location  of  the  land  have  been  taken,  the  proper  school  authorities 
may  then  take  steps  to  condemn  the  land  selected,  if  the  owner  thereof  refuses 
to  sell  or  demands  an  unreasonable  price, and  to  procure  the  appointment  of 
persons  to  decide  upon  the  value  of  the  land;  and  upon  the  tender  or  payment 
of  the  sum  so  fixed  to  the  owner  of  the  land  title  thereto  vests  in  the  school- 
district.^^  Under  statutory  authority  to  take  land  for  a  school-house  site,  it  has 
been  held  that  land  may  be  appropriated  for  such  purpose,  although  the  school 


a  certificate  of  their  determination  if  it  is 
filed  within  the  time  allowed.  Norton  v. 
, Perry,  65  Me.  183. 

81.  Norton  v.  Perry,  65  Me.  183. 

82.  Zabriskie  v.  Bergen  County  School 
Dist.  No.  10,  52  N.  J.  L.  104,  18  Atl.  683. 

83.  Zabriskie  v.  Bergen  County  School 
Dist.  No.  10,  52  N.  J.  L.  104,  18  Atl.  683. 

A  resolution  to  purchase  lands  not  so  desig- 
nated is  not  within  the  powers  of  such  meet- 
ing. Zabriskie  v.  Bergen  County  School  Dist. 
No.  10,  52  N.  J.  L.  104,  18  Atl.  683. 

84.  Spalding  v.  Chelmsford,  117  Mass.  393. 
Designation  held  insufficient  to  authorize 

the  selectmen  to  take  land  for  a  school-house 
lot  under  Mass.  Gen.  St.  c.  38,  §§  37,  38, 
see  Spalding  v.  Chelmsford,  117  Mass.  393; 
Crosby  v.  Dracut,  109  Mass.  206;  Harris  v. 
Marblehead,  10  Gray  (Mass.)  40. 

85.  Leighton  v.  Ossipee  School  Dist.,  66 
N.  H.  5483  31  Atl.  899. 

86.  Norton  v.  Perry,  65  Me.  183. 

Where  a  location  is  defective  by  reason  of 
a  vague  description  of  the  premises  to  be 
taken,  such  defect  will  not  revive  or  render 
valid  a'  proceeding  for  a  different  location, 
which  was  invalid,  by  reason  of  the  fact  that 
it  did  not  receive  a  sufficient  statutory  ma- 
jority and  to  which  more  than  one  third 
present  and  voting  objected  and  applied  to 
the  municipal  officers  in  the  town  in  which 
the  district  was  situated  to  make  a  new 
location.    Norton  v.  Perry,  65  Me.  183. 

87.  Norton  v.  Perry,  65  Me.  183. 

88.  Thompson  v.  Rio  Tp.,  218  111.  540,  75 
N.  E.  1048;  Braden  v.  McNutt,  114  Ind.  214, 
16  N.  E.  170;  Rowland  v.  Little  Compton 
School-Dist.  No.  3,  15  R.  I.  184,  2  Atl.  549, 
8  Atl.  337. 

Eminent  domain  generally  see  Eminent 
Domain,  15  Cyc.  543. 

Owner's  remedy.— Where  school  directors 
have  marked  off  and  proceeded  to  occupy 
land  for  a  site  for  a  school-house  under  the 
Pennsylvania  act  of  April  9,  1867,  the  court 
cannot  in  a  summary  manner  annul  their 
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action,  but  the  owner  must  resort  to  his 
remedy  by  ejectment.  In  re  Braintrim  Dist. 
Schoolhouse,  4  Leg.  Gaz.  (Pa.)  410. 

Estoppel. —  The  receipt  by  the  owner  of 
damages  awarded  him  estops  him  to  object  to 
irregularities  in  the  proceedings  in  taking 
his  land.  Norton  Eighth  School  Dist.  v. 
Copeland,  2  Gray  (Mass.)  414. 

89.  Harris  v.  Marblehead,  10  Gray  (Mass.) 
40;  Norton  Eighth  School  Dist.  v.  Copeland, 
2  Gray  (Mass.)  414;  True  v.  Melvin,  43 
N.  H.  503,  holding  that  an  unqualified  re- 
fusal to  sell  land  selected  by  a  committee 
as  the  location  of  a  school-house,  without 
calling  for  the  authority  of  the  party  apply- 
ing, is  a  sufficient  refusal  to  justify  the 
selectmen  in  setting  off  the  land. 

90.  Harris  v.  Marblehead, '10  Gray  (Mass.) 
40;  Norton  Eighth  School  Dist.  v.  Copeland, 
2  Gray  (Mass.)  414. 

91.  Braden  v.  McNutt,  114  Ind.  214,  16 
N.  E.  170;  Howland  v.  Little  Compton 
School-Dist.  No.  3,  15  R.  I.  184,  2  Atl.  549, 
8  Atl.  337,  holding  that  under  Pub.  St.  c.  53, 
§  5,  no  authority  to  make  the  appointment 
of  persons  to  fix  the  value  of  the  land  is 
given  until  after  the  vote  to  build  the 
school-house,  and  any  appointment  before  the 
vote,  or  any  tender  of  the  value  fixed  is 
ineffectual  to  pass  the  title  to  the  district. 

Signing  report.—  The  report  of  viewers  ap- 
pointed to  assess  damages  under  such  a  stat- 
ute need  not  be  signed  by  all  the  viewers, 
where  the  action  of  a  majority  is  sufficient. 
In  re  Jackson  Tp.,  11  York  Leg.  Rec.  (Pa.) 
15. 

92.  Howland  v.  Little  Compton  School- 
Dist.  No.  3,  15  R.  I.  184,  2  Atl.  549,  8  Atl. 
337.  And  see,  generally.  Eminent  Domain, 
15  Cyc.  783. 

Tender  to  agent. —  If  the  owner  lives  out 
of  the  commonwealth,  such  tender  may  be 
made  to  the  person  left  by  him  in  possession 
of  the  land  and  who  for  some  purposes  is  his 
agent.  Gibbons  v.  East  Granville  Southwest 
School  Dist.,  4  Allen  (Mass.)  508. 
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authorities  already  hold  it  under  a  lease  and  have  a  school-house  on  the  land.^^ 
Under  such  authority  improved  town  lots  may  be  taken,^*  or  land  may  be  taken 
for  the  necessary  enlargement  of  school  grounds.''^  An  owner  of  land  taken  for 
a  school-house  site  has  no  right  to  remove  trees  and  fences  therefrom. 

(v)  Notice.  A  notice  or  warrant  to  voters  to  meet  for  the  purpose  of  acting 
upon  the  purchase  or  taking  of  certain  land  for  a  school-house  site  should  indicate 
correctly  the  authority  invoked  and  proceedings  intended,''^  and  should  be  in 
strict  compliance  with  the  particular  section  of  the  statute  under  which  the  pro- 
ceedings are  to  be  had/^  and  should  be  in  the  statutoiy  form.^^  The  subject- 
matter  to  be  acted  upon  at  the  meeting  should  be  contained  in  the  notice  or  war- 
rant,^ although  a  general  description  thereof  will  ordinarily  be  sufficient.^  A  com- 
mittee to  locate  a  school-house  may  be  appointed  without  notice  to  other  parties,^ 
but  there  must  be  proper  notice  of  a  hearing  before  such  committee.*  It  is  also 
required  under  some  statutes  that  notice  in  writing  be  given  to  the  owner  of  the 
land  before  proceedings  can  be  had  to  lay  out  his  land  and  assess  damages.^ 

(vi)  Record.  As  a  general  rule  a  record  should  be  kept  of  all  the  meetings 
and  proceedings  to  purchase  or  condemn  a  school-house  site,  showing  a  com- 
pliance with  all  the  requirements  of  the  statute,®  although  immaterial  defects 


93.  In  re  Braintrim  Dist.  Schoolhouse,  4 
Leg.  Gaz.  (Pa.)  410. 

94.  Ferree  V.  Allegheny  Sixth  Ward  School 
Dist.,  76  Pa.  St.  376. 

95.  Thompson  v.  East  Marlborough  School 
Dist.,  1  Chest.  Co.  Rep.  (Pa.)  493;  In  re 
Jackson  Tp.  School  Dist.,  11  York  Leg.  Rec. 
(Pa.)  15. 

96.  Norton  Eighth  School  Dist.  v.  Copeland,. 
2  Gray  (Mass.)  414,  holding  that  an  owner 
of  land  taken  for  a  school-house  lot  under 
St.  (1848)  c.  237,  "in  the  same  way  and 
manner  as  is  provided  for  laying  out  town 
ways  "  has  no  such  right  to  remove  trees  or 
fences  as  the  owner  of  land  taken  for  a  town- 
way  has  by  St.  (1848)  c.  98. 

97.  Leavitt  v.  Eastman,  77  Me.  117. 

98.  Leavitt  v.  Eastman,  77  Me.  117,  hold- 
ing that  where,  by  reason  of  the  inability  of 
a  school-district  to  agree  with  the  land- 
owner, municipal  officers  have  been  appealed 
to  under  Rev.  St.  c.  11,  §  57,  to  determine 
the  size  and  shape  of  the  lot  on  which  a 
location  has  been  made  by  the  school-dis- 
trict, etc.,  the  notice  required  by  section  57 
must  be  given,  and  a  notice  in  conformity 
with  section  56  of  such  statute  is  insuffi- 
cient. 

Objection. — ^\\Tiere  notice  of  a  hearing  by 
county  commissioners  as  to  the  location  of  a 
district  school-house  under  the  final  au- 
thority given  them  in  the  matter  by  N.  H. 
Gen.  Laws,  c.  88,  §  6,  should  be  in  accord- 
ance with  section  7,  the  district  alone  in  its 
corporate  capacity  can  take  objection  that  it 
was  given  otherwise.  Newell  v.  Hancock,  67 
N.  H.  244,  35  Atl.  253. 

99.  Lake  County  Tp.  43  Bd.  of  Education 
V.  Carolan,  182  111.  119,  55  N.  E.  58  [re- 
versing 81  111.  App.  459],  as  to  signing. 

1.  Shires  v.  Irwin,  87  111.  App.  Ill;  Reed 
V.  Acton,  117  Mass.  384.  See  also  In  re 
Tabor,  20  U.  C.  Q.  B.  549. 

Amount  to  be  expended  need  not  be  speci- 
fied in  the  notice  see  Thompson  v.  Rio  Tp., 
218  111.  540,  75  N.  E.  1048. 

8.  Reed  v.  Acton,  117  Mass.  384  (holding 


that  a  warrant  for  a  town  meeting  to  see  if 
the  town  will  instruct  the  selectmen  to  pur- 
chase or  take  land  in  South  or  West  Acton 
for  the  location  of  school-houses  is  sufficient 
under  Gen.  St.  c.  18,  §  22,  which  authorizes 
the  town  to  designate  a  lot  in  West  Acton 
for  a  school-house)  ;  Newell  v.  Hancock,  67 
N.  H.  244,  35  Atl.  253  (holding  that  a 
warrant  for  the  annual  meeting  of  a  school- 
district  stating  that  the  meeting  is  to  "  see 
if  the  district  will  vote  to  build  a  new  school- 
house  at  or  near  the  village "  sufficiently 
states  the  location  of  the  proposed  school- 
house  ) . 

Under  111.  School  Law,  art.  5,  §  31,  and  art. 

9,  §  4,  the  notice  for  an  election  to  vote  on 
building  a-  township  high  school  need  not 
specify  the  site  to  be  chosen,  and  the  voters 
may  express  their  choice  of  a  site  whether 
it  is  the  one  specified  in  the  notice  or  not. 
Thompson  v.  Rio  Tp.,  218  111.  540,  75  N.  E. 
1048. 

3.  True  v.  Melvin,  43  N.  H.  503. 

4.  True  v.  Melvin,  43  N.  H.  503,  holding 
that  the  proper  notice  to  be  given  of  such  a 
hearing  to  individuals  and  the  district  is 
that  limited  by  the  service  of  process  on 
persons  and  corporations. 

5.  Norton  Eighth  School  Dist.  f.  Copeland, 
2  Gray  (Mass.)  414,  holding  that  where  select- 
men, on  the  failure  of  a  school-district  to 
agree  where  to  place  a  school-house,  have 
determined  the  location  thereof,  they  cannot 
proceed  to  lay  out  the  land  and  assess  dam- 
ages to  the  owner  without  seven  days'  no- 
tice to  him  in  writing.  And  see,  generally, 
Eminent  Domain,  15  Cyc.  841. 

Sufficiency  of  notice. —  Notice  that  the  se- 
lectmen in  accordance  with  a  vote  of  the 
town  will,  on  a  certain  day,  lay  out  and 
assess  damages  for  the  taking  of  a  lot  of 
land,  but  not  stating  that  it  is  for  a  school- 
house,  is  insufficient.  Harris  v.  Marbleliead, 
10  Gray  (Mass.)  40. 

6.  Coal,  etc.,  Co.  r.  Dunphy,  11  Pa.  Dist. 
218;  Mcrour  Nether  Providence  Tp.  School 
Dist,  8  Del.  Co.   (Pa.)  269. 
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therein  will  not  operate  to  make  the  proceedings  or  location  illegal.'^  Where  it 
appears  that  there  has  been  a  proper  vote  the  location  will  not  be  invalid  because 
the  clerk  of  the  election  has  made  irregularities  or  omissions  in  describing  the  site 
selected.^  A  location  is  usually  made  and  completed  when  the  report  thereon 
is  filed  with  the  clerk  of  the  town  district;  ^  and  if  the  board  or  officers  making 
the  location  fail  to  make  a  return  thereof  at  the  proper  time,  the  record  may  be 
subsequently  amended  by  filing  the  written  location.^^ 

(vii)  Operation  and  Effect  of  Determination  in  General.  The 
operation  and  effect  of  a  location  legally  made  is  usually  controlled  by  the  statute 
relating  thereto. In  accordance  with  the  general  rule  that  pubUc  officials  are 
presumed  to  have  performed  their  duty  and  that  their  acts  are  legal  and  author- 
ized/^ where  the  officers  of  a  school-district  purchase  a  site  for  a  school-house 
and  the  district  continues  to  use  and  occupy  the  same  for  educational  and  school 
purposes,  and  all  the  records  of  the  district  relating  to  the  selection  and  designa- 
tion of  such  site  by  the  voters  have  become  lost,  it  will  be  presumed  that  the  site 
was  selected  and  designated  in  compliance  with  the  statute,^^  and  that  the  officers 
in  purchasing  the  same  and  in  erecting  a  school-house  thereon  acted  within  the 
scope  of  their  authority/*  Where  it  has  been  duly  decided  by  the  proper  board 
that  a  school  building  shall  be  erected  at  a  particular  site,  the  board  or  officers 
having  charge  of  the  erection  of  the  building  cannot,  without  a  reversal  of  such 
decision,  lawfully  erect  another  building  at  another  site.^^  Thus,  although  school 
directors  may  have  authority  to  fix  the  location  of  a  proposed  school-house,  where 
they  have  once  located  a  site  and  the  electors  and  taxpayers  have  voted  bonds  to 
erect  a  school-house  at  the  designated  place,  the  school  directors  cannot  afterward 
use  the  bonds  to  build  on  another  site,  especially  where  it  does  not  appear  that 
the  site  designated  is  impracticable;  ^®  nor  can  they  under  a  power  to  decide  when 


Record  of  vote. —  Under  a  statute  requir- 
ing the  clerk  to  make  a  record  of  the  fact 
that  a  certain  number  of  voters  at  a  district 
meeting  objected  to  the  location  it  is  suffi- 
cient if  he  makes  a  record  of  the  state  of 
the  votes,  and  it  is  not  required  that  he 
should  record  the  names  of  the  voters  object- 
ing.   Norton  f.  Perry,  65  Me.  183. 

7.  Rowland  v.  Little  Compton  School-Dist. 
No.  3,  15  R.  I.  184,  2  Atl.  549,  8  Atl.  337, 
holding  that  proceedings  to  condemn  land 
for  a  school-house  are  not  shown  to  be  il- 
legal, because  the  record  merely  recites  gen- 
erally that  the  meeting  was  duly  notified  by 
the  posting  of  the  notices  in  the  district, 
without  showing  that  they  were  posted  in 
such  public  places  as  the  law  requires,  since 
Pub.  St.  c.  58,  §  11,  makes  the  record  that 
a  meeting  has  been  duly  notified  prima  facie 
evidence  that  it  has  been  so  notified;  nor 
because  the  record  does  not  expressly  state 
at  what  time  the  meeting  was  held,  where 
it  describes  it  as  a  meeting  which  was  noti- 
fied, and  the  notice  appointed  the  hour. 

8.  Merritt  v.  Farris,  22  111.  303,  as  where 
he  describes  it  merely  by  general  reference, 
and  not  by  metes  and  bounds. 

9.  Ayers  v.  Cornish  School  Dist.,  67  N.  H. 
169,  29  Atl.  416;  Converse  v.  Porter,  45 
N.  H.  385. 

Neglect  of  the  town  clerk  to  make  a  proper 
record  will  not  afl'ect  the  validity  of  a  loca- 
tion where  the  doings  of  the  selectmen  in 
locating  the  school-house  are  reduced  to  writ- 
ing and  returned  to  the  town  clerk  for  re- 
cordation.   Converse  f.  Porter,  45  N.  H.  385. 
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10.  Leighton  v.  Ossipee  School  Dist.,  66 
N.  H.  548,  31  Atl.  899. 

11.  See  the  statutes  of  the  several  states. 
And  see  cases  cited  infra,  this  note. 

Under  N.  H.  Gen.  Laws,  c.  43,  §  6,  the  lo- 
cation of  a  school-house  by  a  committee  is 
conclusive  for  five  years  unless  appealed 
from.  Ayers  v.  Cornish  School  Dist.,  67 
N.  H.  169,  29  Atl.  416;  Stickney  v.  Orford, 
64  N.  H.  299,  10  Atl.  117.  Compare  True 
V.  Melvin,  43  N.  H.  503. 

Under  Me.  Rev.  St.  c.  11,  §  32,  the  certifi- 
cate of  the  municipal  officers  of  a  town  of 
their  determination  where  a  school-house  is 
to  be  placed  is,  after  the  application,  notice 
to  all  parties  interested,  and  a  hearing,  con- 
clusive upon  the  school-district.  Norton  v. 
Perry,  65  Me.  183. 

12.  See,  generally,  Evidence,  16  Cyc.  1076 
et  seq.;  Officers,  29  Cyc.  1431. 

13.  Webb  V.  Lac  Qui  Parle  County  School 
Dist.  No.  3,  83  Minn.  Ill,  85  N.  W.  932. 

14.  Webb  V.  Lac  Qui  Parle  County  School 
Dist.  No.  3,  83  Minn.  Ill,  85  N.  W. 
932. 

15.  Sligh  V.  Bowers,  62  S.  C.  409,  40  S.  E. 
885,  holding  that  under  Acts  (1896),  §§  28, 
29,  32,  37,  39,  after  a  county  board  of  educa- 
tion has  decided  that  a  school  building  shall 
be  maintained  at  a  particular  site  in  the 
district,  a  board  of  trustees  cannot  use  pub- 
lic funds  for  erecting  another  building  at 
another  site,  without  a  reversal  of  the  ac- 
tion of  the  county  board. 

16.  Rodgers  v.  Colfax  Independent  School 
Dist.,  100  Iowa  317,  69  N,  W.  544. 
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a  school-house  site  or  school  building  has  become  unnecessary,  unsuitable,  or 
inconvenient,  in  the  absence  of  a  change  in  conditions,  annul  the  action  of  the 
voters  in  selecting  a  site.^^  Where  a  location  is  established  before  the  opening 
of  a  meeting  called  to  reconsider  a  vote  empowering  the  board  or  officers  to  locate 
a  site,  such  location  is  not  affected  by  the  subsequent  vote  of  the  district  at  such 
meeting. The  fact  that  the  location  of  a  school-house  lot  inadvertently  overlaps 
a  pubhc  way  does  not  render  the  location  invahd.^^ 

(viii)  Review.  Provision  is  made  in  some  statutes  for  an  appeal  from  the  deci- 
sion of  the  school  trustees,  directors,  or  other  officers  as  to  the  location  of  a  school- 
house  site,"^  as  to  the  state  superintendent  of  public  instruction,  whose  decision  is 
generally  final, and  where  on  such  appeal  the  location  is  confirmed,  the  board  of 
trustees  or  directors  cannot  thereafter  make  a  relocation,^^  unless  the  circumstances 
become  materially  changed.^^  Under  some  statutes  an  appeal  lies  to  the  county 
superintendent,^^  whose  decision  is  final  and  binding  upon  the  trustees  or  direct- 
ors,^^ from  the  time  it  is  given,  although  it  is  not  entered  upon  the  superintendent's 
record  until  afterward,^®  and  it  is  immaterial  whether  the  selection  has  been  made 
by  a  trustee  on  his  own  motion,  or  by  proceedings  instituted  by  the  voters; 
although  it  has  been  held  under  such  a  statute  that  such  decision  is  binding  only 
for  the  time  being,^^  and  that  in  case  the  superintendent  reverses  the  trustee's 
location  it  will  not  prevent,  if  the  interests  of  the  district  should  afterward  require 
it,  a  future  location  at  the  place  selected  by  the  trustee,^^  or  at  a  different  place 
near  where  he  first  located  it.^^  Under  such  statutes,  if  such  an  appeal  is  not 
taken,  an  injunction  will  not  lie  to  restrain  the  school  directors  from  making 
improvements  on  the  site  located. Under  other  statutes  an  appeal  may  be 
taken  by  petition  to  the  county  commissioners,  whose  decision  shall  be  conclusive 
for  a  prescribed  time.^^ 


17.  Kiehna  v.  Mansker,  178  111.  15,  52  N.  E. 
1047  [reversing  77  111.  App.  508]. 

18.  Ayers  v.  Cornish  School  Dist.,  67  N.  H. 
169,  29  Atl.  416. 

19.  Jordan  v.  Haskell,  63  Me.  189. 

20.  See  the  statutes  of  the  several  states. 

In  Rhode  Island  an  appeal  lies  to  the  com- 
missioner of  public  schools  from  the  location 
of  a  school-house  by  a  school-committee,  and 
the  commissioner  may  confirm  or  reverse  the 
same,  or  make  a  new  location;  and  until  his 
decision  is  confirmed  by  a  judge  of  the  su- 
preme court  such  commissioner  may  rehear 
the  case.  But  after  its  confirmation  by  the 
supreme  court,  it  is  final  in  that  case,  and 
another  location  can  only  be  made  on  en- 
tirely new  proceedings.  Cottrell's  Appeal, 
10  R.  L  615. 

21.  State  V.  Custer,  11  Ind.  210;  Car- 
penter V.  Columbia  Tp.  Independent  Dist. 
No.  5,  95  Iowa  300,  63  N.  W.  708. 

Extent  of  jurisdiction. —  On  appeal  to  the 
county  and  state  superintendent  under  Iowa 
Laws,  §§  2818,  2820,  their  jurisdiction  is 
limited  to  a  review  of  the  action  of  the 
school-board,  and  they  have  no  authority  to 
establish  a  new  site,  nor  may  they  impose 
conditions  which  were  not  presented  to  and 
acted  upon  by  the  board.  Doubet  V.  Clear- 
field Independent  Dist.,  135  Iowa  95,  111 
N.  W.  326. 

22.  Carpenter  v.  Columbia  Tp.  Independent 
Dist.  No.  5,  95  Iowa  300,  63  N.  W.  708. 

23.  Carpenter  v.  Columbia  Tp.  Independent 
Dist.  No.  5,  95  Iowa  300,  63  N.  W.  708, 
holding  also   that  a  change   of  conditions 


pending  appeal  must  be  urged  before  the 
state  superintendent. 

24.  Knight  Woods,  129  Ind.  101,  28 
N.  E.  306;  Braden  v.  McNutt,  114  Ind.  214, 
16  N.  E.  170;  James  v.  Gettinger,  123  Iowa 
199,  98  N..  W.  723. 

A  taxpayer's  remedy  against  an  illegal  or 
injudicious  location  of  a  school-house  is  by  an 
appeal  to  the  county  superintendent.  Center 
Independent  Dist.  v.  Gookin,  72  Iowa  387,  34 
K.  W.  174. 

Under  Ky.  St.  §  4439,  providing  that  the 
trustees  of  a  school-district  shall  select  a 
site  for  a  school-house  and  that  a  majority 
of  the  school  directors  may  prosecute  an 
appeal  to  the  county  superintendent  whose 
decision  shall  be  final,  the  only  power  the 
superintendent  has  upon  appeal  is  to  either 
approve  or  condemn  the  site  selected ;  and  in 
the  event  of  disapproval  the  trustees  must 
select  another,  and  so  continue  until  a  satis- 
factory site  is  selected.  Davis  i".  Humphrey, 
52  S.  W.  946,  21  Ky.  L.  Rep.  660. 

25.  Knight  v.  Woods,  129  Ind.  101,  28 
N.  E.  306;  Davis  v.  Humphrey,  52  S.  W. 
946,  21  Ky.  L.  Rep.  660. 

26.  Knight  v.  Woods,  120  Ind.  101,  28 
N.  E.  300. 

27.  Knight  V.  Woods,  129  Ind.  101.  28 
N.  E.  300. 

28.  State  r.  Mewhinney,  67  Ind.  397. 

29.  State  v.  Mewhinney,  67  Ind.  397. 

30.  State  v.  Mewhinney,  67  Ind.  397. 

31.  Center  Independent  Dist.  r.  Gookin, 
72  loAva  387,  34  N.  W.  174. 

32.  Stickney  v.  Orford,  64  N.  H.  299,  10 
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e.  Change  of  Site  or  Location  of  School  —  (i)  In  General.  After  a  school- 
house  site  or  location  has  been  once  established  it  can  be  changed  to  a  different 
site  or  location  only  by  virtue  of  statutory  authority,  and  in  making  such  a  change 
the  provisions  of  the  statute  must  be  at  least  substantially  complied  with.^^  Under 
some  statutes  the  power  of  making  such  a  change  is  in  the  discretion  of  the  school- 
board,^*  and  its  decision  will  not  be  interfered  with  by  the  courts,  unless  there  is 


Atl.  117,  five  years  under  Gen.  Laws,  c.  88, 
§§  6,  7. 

Jurisdiction. —  Under  N.  H.  Gen.  Laws, 
c.  88,  §  6,  the  jurisdiction  of  commissioners 
upon  such  an  appeal  extends  to  towns  in 
which  the  district  system  has  been  abolished. 
Adams  v.  Slate,  65  N.  H.  188,  18  Atl.  321. 

Estoppel. — Where  parties  on  an  appeal  to 
the  county  commissioners  have  waived  ob- 
jection to  the  location  made  by  the  district 
committee,  because  a  written  location  was 
not  filed,  they  will  be  estopped  from  raising 
such  objection  at  a  subsequent  proceeding  to 
enjoin  the  building  of  a  school-house  upon 
the  location.  Leighton  v.  Ossipee  School 
Dist.,  66  N.  H.  548,  31  Atl.  899. 

A  void  location  by  county  commissioners 
may  be  validated  by  a  vote  of  the  district 
",to  build  a  school-house  on  said  location 
made  by  said  county  commissioners."  Leigh- 
ton  V.  Ossipee  School  Dist.,  66  N.  H.  548,  31 
Atl.  899. 

33.  Colton  V.  Beardsley,  38  Barb.  (N.  Y.) 
29  (holding  that  under  Laws  (1856),  c.  179, 
§  26,  providing  that  "  the  site  of  such  school 
house  shall  not  be  changed  .  .  .  unless  by 
the  consent  in  writing  of  the  supervisor,"  it 
makes  no  difference  whether  such  consent  or 
the  vote  of  the  district  to  change  the  sit^ 
has  the  precedence  in  time)  ;  Westchester 
Union  Free  School  Bd.  of  Education  V. 
Mapes,  14  N.  Y.  St.  593;  Stayton  v.  Butchee. 
16  Okla.  232,  82  Pac.  726. 

In  Indiana  prior  to  the  act  of  Feb.  7,  1893 
(Burns  Rev.  St.  (1894)  §§  5920a  to  5920c), 
the  trustee  of  a  school  township  if  acting  in 
good  faith  had  an  unlimited  discretion  in 
regard  to  the  removal  of  schools  subject  only 
to  the  appeal  to  the  county  superintendent. 
See  Carnahan  v.  State,  155  Ind.  156,  57 
N.  E.  717;  Knight  v.  Woods,  129  Ind.  101, 
28  N.  E.  306;  Braden  v.  McNutt,  114  Ind. 
214,  16  N.  E.  170;  Koontz  v.  State,  44  Ind. 
323.  But  since  the  adoption  of  the  above 
act  the  change  of  a  school-house  site  may 
be  efl'ected  only  by  the  concurrent  desires 
and  actions  of  three  parties :  ( 1 )  A  ma- 
jority of  the  patrons  of  the  school;  (2)  the 
trustee  of  the  school  township;  and  (3)  the 
county  superintendent  of  schools.  The 
wishes  of  the  first  two  parties  are  to  be  ex- 
pressed by  signing  and  presenting  a  petition 
to  the  county  superintendent,  and  the  other 
by  an  order  for  or  against  the  change.  The 
trustee  is  required  to  post  notices  of  the 
time  when  the  petition  will  be  presented  to 
the  superintendent,  and  before  the  superin- 
tendent expresses  his  opinion  on  the  pro- 
priety of  the  change,  satisfactory  proof  must 
be  made  to  him  that  a  majority  of  the 
patrons  are  petitioners  for  the  change. 
Brandt  v.  State,  171  Ind.  288,  Sft  N.  E.  337; 
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Carnahan  v.  State,  155  Ind.  156,  57  N.  E. 
717;  Kessler  v.  State,  146  Ind.  221,  45  N.  E. 
102.  The  jurisdiction  of  the  county  superin- 
tendent in  such  cases  is  original,  and  not 
appellate,  and  he  has  no  jurisdiction  to  order 
a  change  of  site  until  a  proper  petition  is 
filed  with  him  and  the  requisite  notice  has 
been  given.  Brandt  v.  State,  supra.  His  de- 
termination as  to  whether  a  majority  of  the 
school  patrons  have  signed  the  petition  is  an 
administrative  and  not  a  judicial  act,  and 
so  is  open  to  review  by  the  courts.  Carna- 
han V.  State,  supra.  These  statutory  pro- 
visions are  applicable  alike  to  cases  where 
it  is  desired  to  build  a  new  school-house  on 
a  new  location,  p.s  it  is  to  the  mere  removal 
of  a  school-house  to  a  new  location.  Kessler 
v.  State,  supra. 

In  New  Hampshire,  upon  the  petition  of 
ten  legal  voters  that  they  are  aggrieved  by 
the  location  as  made,  the  county  commis- 
sioners may  effect  a  change  of  location.  Hol- 
brook  V.  Faulkner,  55  N.  H.  311,  holding 
that  where  a  school-district  in  possession  of 
a  school-house  votes  to  repair  it,  and  to  buy 
land  enough  to  straighten  the  line  west  of 
the  school-house,  it  is  a  sufficient  location  to 
give  the  county  commissioner  jurisdiction  of 
such  a  petition. 

34.  Venable  v.  Pilot  Mountain  School  Com- 
mittee, 149  N.  C.  120,  62  S.  E.  902. 

In  Iowa,  under  Code,  §  2773,  giving  the 
board  of  directors  of  a  school  township  power 
to  fix  the  site  of  each  school-house,  such 
board  has  power  to  change  the  site  of  an 
existing  school-house,  where  there  has  been  a 
material  change  in  conditions  subsequent  to 
the  location  of  the  school  site.  Doubet  v. 
Clearfield  Independent  Dist.,  135  Iowa  95, 
111  N.  W.  326;  James  v.  Gettinger,  123  Iowa 
199,  98  N.  W.  723.  And  they  are  not  re- 
quired to  give  notice  of  the  removal  of  fi 
school-house.  James  v.  Gettinger,  123  Iowa 
199,  98  N.  W.  723.  Their  decision,  however, 
is  subject,  under  Code,  §§  2818,  2820,  to  an 
appeal  to  the  county  superintendent,  and 
from  him  to  the  state  superintendent.  Doubet 
V.  Clearfield  Independent  Dist.,  135  Iowa  95, 
111  N.  W.  326.  And  where  the  action  of  tlic 
school  directors  in  purchasing  a  new  school- 
house  site  is  reversed  by  the  county  superin- 
tendent, the  district  has  no  longer  any  au- 
thority to  hold  or  use  the  site  so  purchased. 
Douds  Independent  School  Dist.  v.  McClure, 
(Iowa  1907)  113  N.  W.  554.  Code,  §  2749, 
providing  that  the  voters  in  a  township  as- 
sembled at  an  annual  meeting  shall  have 
power  to  direct  a  sale  or  other  disposition  of 
a  school-house  or  other  property  belonging  to 
the  corporation,  does  not  apply  to  the  re- 
moval of  a  school-house  from  one  site  to  an- 
other, so  as  to  require  the  sanction  of  the 
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a  violation  of  law,  or  fraud  or  misconduct  on  its  part.^*  Where  the  authority  to 
change  a  site  or  location  is  vested  in  a  particular  board  or  officer  the  fact  that  the 
former  site  is  in  the  center  of  the  district  and  that  two  thirds  of  the  patrons  favor 
its  retention  there  is  not  controlling  on  the  question  of  the  expediency  of  ordering 
its  removal;  nor  does  the  fact  that  the  school-house  is  moved  in  the  night,  taken 
alone,  establish  fraud  or  stamp  the  removal  as  wrongful.^^ 

(ii)  Submission  to  Vote.  Under  some  statutes,  where  a  school-house  site 
has  been  once  selected  and  a  school-house  built  thereon,  it  can  be  changed,  and 
the  school-house  removed  from  that  location,  only  by  authority  of  the  people  of 
the  district  expressed  in  the  manner  provided  by  the  statutes,^^  as  at  an  annual 


voters  to  authorize  such  a  step.    James  v. 
Gettinger,  123  Iowa  199,  98  N.  W.  723. 
Under  Can.  Pub.  School  Act  (1891),  §  8, 

a  board  of  education,  formed  by  the  union 
of  high  school  and  public  school  trustees,  has 
power  to  change  the  site  for  a  school,  and 
purchase  another  without  a  by-law  or  reso- 
lution of  the  county  council,  or  the  approval 
of  the  lieutenant-governor.  Moffatt  v.  Carle- 
ton  Place  Bd.  of  Education,  5  Ont.  App.  197 
[affirming  26  Grant  Ch.  (U.  C.)  590]. 

35.  Venable  v.  Pilot  Mountain  School  Com- 
mittee, 149  N.  C.  120,  62  S.  E.  902. 

Fraud. — ^Where  the  property  on  which  a 
school  building  is  located  has  been  dedicated 
to  school  purposes,  the  participation  by  two 
of  the  school  trustees  in  the  removal  of  the 
building  to  another  tract  constitutes  a  legal 
fraud,  a  perversion  of  their  trust,  and  a 
practical  confiscation  of  the  school-house. 
Sanders  v.  Cauley,  (Tex.  Civ.  App.  1908) 
113  S.  W.  560. 

That  a  member  of  the  board  contributes 
to  the  purchase  of  a  new  school  site,  in  con- 
sideration of  a  conveyance  of  the  old  site  and 
the  payment  of  a  specified  sum  by  the  citi- 
zens, does  not  invalidate  the  transaction, 
where  the  old  site  is  conveyed  for  its  full 
value,  and  the  new  site  is  purchased  at  its 
fair  value.  Venable  v.  Pilot  Mountain 
School  Committee,  149  N.  C.  120,  62  S.  E. 
902. 

That  the  brothers  of  two  of  the  board  con- 
tribute to  the  purchase  of  a  new  school  site 
does  not  per  se  invalidate  the  action  of  the 
board  in  changing  the  site,  in  the  absence  of 
evidence  that  they  influenced  any  member 
thereof.  Venable  v.  Pilot  Mountain  School 
Committee,  149  N.  C.  120,  62  S.  E.  902. 

36.  James  v.  Gettinger,  123  Iowa  199,  98 
N.  W.  723. 

37.  James  v.  Gettinger,  123  Iowa  199,  98 
N.  W.  723. 

38.  Shires  v.  Irwin,  87  111.  App.  Ill;  State 
V.  Marshall,  13  Mont.  136,  32  Pac.  648; 
Stay  ton  v.  Butchee,  16  Okla.  232,  82  Pac.  726. 

In  Missouri  the  sanction  of  the  voters  of 
the  district  is  an  indispensable  prerequisite 
to  the  authority  of  the  district  director  to 
change  a  school-house  site,  or  to  build  a  new 
school-house  on  a  new  site.  Livesay  v.  Whit- 
ney, 107  Mo.  App.  475,  81  S.  W.  040  (hold- 
ing also  that  a  vote  to  "  move  the  school- 
house  onto  the  southeast  corner "  of  W's 
place  is  in  effect  a  vote  to  change  the  school- 
house  site)  ;  Buchanan  v.  Hannibal  School 
Dist.,  25  Mo.  App.  85. 


Under  Mont.  Comp.  St.  (1885)  the  school- 
board  of  trustees  has  no  authority  to  remove 
a  school  from  the  established  school-house 
of  their  district,  or  to  remove  a  school-house 
to  another  part  of  such  district  without  di- 
rection to  do  so  by  a  vote  of  the  district. 
State  V.  Marshall,  13  Mont.  136,  32  Pac.  648. 
See  also  State  v.  Lyons,  37  Mont.  354,  96 
Pac.  922. 

Annulment  of  election. —  School  directors 
cannot  annul  an  election  changing  a  school- 
house  site,  and  repudiate  the  site  chosen,  and 
call  an  election  to  vote  on  the  question  of 
building  a  new  school-house  on  an  old  site, 
merely  because  the  new  site  is  not  located 
upon  a  public  highway.  School  Directors  v. 
People,  90  111.  App.  670. 

Record  of  meeting. — Although  under  Mo. 
Rev.  St.  (1899)  §  9750,  the  record  of  the 
proceedings  of  an  annual  school  meeting 
upon  the  question  of  moving  a  school-houho 
should  show  how  the  vote  was  taken  and  the 
number  of  votes  cast  for  and  against  re- 
moval, the  fact  that  the  record  is  not  com- 
plete will  not  defeat  the  action  taken,  as  it 
is  proper  to  show  by  parol  what  actually 
took  place  at  such  meeting.  Tucker  v.  Mc- 
Kay, 131  Mo.  App.  728,  111  S.  W.  867. 

Proceedings  under  Can.  Pub.  School  Act 
(1891),  §  64,  relative  to  the  calling  of  a 
special  meeting  of  the  rate-payers  of  the  sec- 
tion, and  relative  to  the  consent  of  a  majority 
of  them  to  a  site  selected  for  the  erection 
of  a  new  school-house  or  for  changing  the 
site  of  a  school-house  see  Wallace  v.  Lobo 
Tp.  School  Trustees,  11  Ont.  648;  Malcolm 
V.  Malcolm,  15  Grant  Ch.  (U.  C.)  13;  Wil- 
liams  V.  Plympton  School  Trustees,  7  U.  C. 
C.  P.  559.  Under  such  section,  the  ques- 
tions to  be  voted  on,  whether  the  trustees 
shall  secure  a  site,  and  there  shall  be  a 
change  of  site,  and  if  so  whether  the  pro- 
posed site  is  acceptable,  should  be  so  laid 
before  the  meeting  that  a  fair  vote  thereon 
can  be  given,  unequivocally  indicating  the 
mind  of  the  majority  on  the  particular  point. 
McGugan  v.  South  wold  School  Bd.,  17  Ont. 
428.  As  to  the  appointment  of  arbitrators 
in  case  a  majority  of  the  rate-payers  present 
at  such  special  meeting  difi'er  as  to  the  suit- 
ability of  the  site  selected  bv  the  school  trus- 
tees see  Toronto  Tp.  r.  McBride,  29  U.  C. 
Q.  B.  13.  Where  the  rate-payers  at  such 
special  meeting  reject  the  site  adopted  by 
the  school  trustees,  but  no  arbitrators  are 
named  by  either  party,  they  may  be  ap- 
pointed by  the  rate-payers  at  a  siibsequent 
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meeting  by  a  two-thirds  or  majority  vote  of  the  electors  of  the  district,^^  and 
upon  a  specific  designation  or  description  by  such  vote  of  the  new  site.^^  But 
a  designation  of  a  school-house  site  is  not  void  by  reason  of  the  fact  that  the  motion 
making  such  a  designation  also  provides  that  if  such  site  cannot  be  procured 
other  locations  may  be  accepted.*^  Where  a  statute  providing  for  such  a  vote 
makes  no  express  provision  as  to  the  method  of  proceeding,  the  provisions  relating 
to  the  periodical  meetings  for  the  election  of  trustees  or  other  officers  or  for  calling 
special  elections  to  obtain  authority  to  issue  bonds,  etc.,  should  be  followed.** 
It  is  also  provided  under  some  statutes  that  appraisers  shall  be  appointed  to 
appraise  the  school-house  and  property  prior  to  taking  a  vote  on  the  removal  of 
the  same  to  a  new  site;  *^  and  that  a  school-house  site  cannot  be  removed  from  one 
site  to  another  when  there  is  no  money  in  the  fund  applicable  thereto,*^  except 
where  promises  are  made  by  taxpayers  to  defray  the  expenses  and  the  board  of 
trustees  are  willing  to  incur  the  risk  on  such  promises.*^  Authority  to  change  a 
school-house  at  a  district  meeting  cannot  be  delegated.*^ 


meeting.  Malcolm  v.  Malcolm,  15  Grant  Cli. 
(U.  C.)  13.  But  see  Williams  v.  Plvmpton 
School  Trustees,  7  U.  C.  C.  P.  559. 

39.  Moore  v.  State,  9  Kan.  App.  489,  58 
Pac.  1004;  Zimmerman  v.  State,  60  Nebr. 
633,  83  N.  W.  919;  Wilber  v.  WooUey,  44 
Nebr.  739,  62  N.  W.  1095  (holding  that  un- 
der Comp.  St.  c.  71,  §  8,  subd.  2,  a  school- 
hbuse  site  when  once  established  can  be 
changed  only  at  an  annual  school-district 
meeting,  and  not  at  a  special  meeting)  ; 
Custer  County  School  Dist.  No.  34  v.  Stairs, 
1  Nebr.  (Unofl.)  85,  95  N.  W.  492. 

Under  Nebr.  St.  (Cobbey  Annot.  St.  (1903) 
§§  11036,  11038),  a  school-district  may  au- 
thorize the  removal  of  a  school-house  to  a 
new  site  prior  to  the  acquisition  of  title  to 
the  latter,  and  thereafter  at  a  special  meet- 
ing authorize  the  acquisition  of  title  to  said 
new  site,  but  it  cannot  remove  the  school- 
house  to  the  new  site  until  title  has  been  ac- 
quired. McMahon  v.  Antelope  County  School 
Dist.  No.  66,  80  Nebr.  156,  113  N.  W. 
1046. 

40.  Colt  V.  Roberts,  28  Conn.  330  (hold- 
ing that  Act  (1856),  §  17,  authorizing  the 
committees  of  school-districts  to  provide 
suitable  schools,  was  not  intended  to  qualify 
the  law  which  requires  the  vote  of  two-thirds 
to  change  a  school-house  site)  ;  Stadtler  v. 
Houston  County  School  Dist.  No.  40,  61 
Minn.  259,  63  N.  W.  638  (holding  that  a 
school-house  site  cannot  be  changed  unless  at 
least  a  majority  of  the  legal  voters  in  the 
district  vote  on  the  question,  and  two-thirds 
of  the  voters  are  present  and  vote  in  favor 
of  such  change)  ;  Zimmerman  v.  State,  60 
Nebr.  633,  83  N.  W.  919. 

41.  Moore  v.  State,  9  Kan.  App.  489,  58 
Pac.    1004    (holding   that   under    Gen.  St. 

(1897)  c.  63,  §  18,  a  new  site  may  be  desig- 
nated and  the  school-house  ordered  to  be 
removed  thereto  by  a  majority  vote  of  those 
present  and  voting  at  the  annual  school 
meeting)  ;  Tucker  v.  McKay,  131  Mo.  App. 
728,  111  S.  W.  867  (holding  that  a  majority 
vote  of  the  voters  who  are  resident  tax- 
payers   within    the    meaning    of    Rev.  St. 

(1899)  §§  9,  750,  subd.  11,  means  a  majority 
of  the  taxpayers  of  the  district  present  and 
voting  at  tlie  election). 
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42.  Livesay  v.  Whitney,  107  Mo.  App. 
475,  81  S.  W.  640  (holding  that  a  vote  to 
move  a  school-house  to  the  southeast  corner 
of  W's  place  sufficiently  designates  the  site 
to  enable  the  board  of  school  directors  to 
locate  the  same  and  is  therefore  sufficiently 
specific)  ;  Zimmerman  v.  State,  60  Nebr.  633, 
83  N.  W.  919  (holding  that  a  vote  "  to  move 
the  school-house"  is  void  for  uncertainty); 
Custer  County  School  Dist.  No.  34  v.  Stairs, 
1  Nebr.  (Unoff.)  85,  95  N.  W.  492  (holding 
that  it  is  not  a  designation  of  a  site  to 
appoint  a  committee  to  locate  the  school-house 
as  near  as  practicable  to  the  center  of  the 
district) . 

Designation  held  sufficient  to  vest  the  of- 
ficers of  the  school-district  with  power  to 
sell  the  old  school-house  and  build  a  new  one 
on  the  designated  site  see  Quisenberry  v. 
Hall  County  School  Dist.  No.  6,  75  Nebr.  47, 
105  N.  W.  982.  The  designation  of  a  school 
site  as  the  southeast  corner  of  the  northeast 
quarter  of  section  22  is  not  fatally  defective 
for  a  failure  to  state  the  township  and  range 
in  which  the  section  is  located,  where  there 
is  but  one  section  22  within  the  school- 
district.  McMahon  v.  Antelope  County 
School  Dist.  No.  66,  80  Nebr.  156,  113  N.  W. 
1046. 

43.  Moore  v.  State,  9  Kan.  App.  489,  58 
Pac.  1004. 

44.  State  v.  Lyons,  37  Mont.  354,  96  Pac. 
922. 

45.  Moore  v.  State,  9  Kan.  App.  489,  58 
Pac.  1004  (holding  that  under  Gen.  St. 
(1897)  §  69,  c.  63,  making  such  provision, 
the  appraisers  may  be  legally  elected  at  the 
annual  school-(fcstrict  meeting  by  a  majority 
of  those  present  and  voting)  ;  Day  v. 
Hulpieu,  8  Kan!  App.  742,  54  Pac.  926. 

A  wife  living  with  her  husband  upon  land 
owned  by  him  and  occupied  by  them  as  their 
homestead  is  a  freeholder  qualified  to  act  as 
such  an  appraiser.  Moore  v.  State,  9  Kan. 
App.  489,  58  Pac.  1004. 

46.  Livesay  v.  Whitney,  107  Mo.  App.  475, 
81  S.  W.  640. 

47.  Tucker  v.  McKay,  131  Mo.  App.  728, 
111  S.  W.  867. 

48.  Custer  County  School  Dist.  No.  34  V. 
Stairs,  1  Nebr.  (Unoff.)  85,  95  N.  W.  492. 
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(ill)  Restraining  or  Enforcing  Change  of  Site}^  An  injunction  will 
lie  to  restrain  a  threatened  illegal  removal  of  a  school  building/'^  and  to  restrain 
boards  or  officers,  who  have  discretionary  power  to  change  the  site  or  location 
of  a  school-house,  but  who  are  in  the  particular  instance  abusing  such  discretion.^^ 
Thus  an  injunction  will  lie  to  restrain  the  directors  of  a  school-district  from  chang- 
ing a  school-house  site  or  erecting  a  new  school-house  on  a  new  site  without  the 
sanction  of  the  voters  signified  at  an  election;  or  to  restrain  a  proposed  removal 
which,  if  unauthorized,  will  involve  a  waste  and  an  unwarranted  expenditure  of 
public  funds. But  the  mere  fact  that  proceedings  to  enjoin  the  removal  of  a 
school-house  are  pending  does  not  prevent  the  school  trustees  from  accepting  a 
deed  donating  the  proposed  new  site,  for  even  if  the  vote  to  remove  is  not  binding, 
legal  action  may  be  subsequently  taken  to  locate  the  school-house  on  such  site.^* 
Mandamus  will  lie  to  enforce  the  removal  of  a  school-house  which  has  been  legally 
ordered.^^ 

d.  Lease  of  Buildings  or  Rooms.  Where  it  becomes  necessary  for  the  board  or 
officers  having  the  duty  of  providing  school  accommodations  to  procure  a  suitable 
building  or  room  in  which  to  conduct  a  public  school,^^  as  where  there  is  no 
suitable  school-house  in  the  district,^"^  and  the  school-district  has  voted  down  a 
proposition  to  issue  bonds  for  a  new  school-house,^^  or  where  the  school-house 
which  has  been  used  is  taken  from  the  school  trustees  by  an  order  of  court,'^'^  or 
where  otherwise  the  best  interests  of  the  school  would  be  subserved  thereby,  such 
board  or  officers  are  authorized  to  lease  a  suitable  building  or  room  for  that  pur- 
pose,   such  as  a  building  or  room  which  has  been  used  for  the  purposes  of  a  church,®^ 


49.  Right  of  taxpayers  to  enjoin  change 
of  location  or  removal  of  school-house  see 

infra,  III,  F,  8,  b,  (ii). 

50.  Lodomillo  Dist.  Tp.  v.  Cass  Dist.  Tp., 
54  Iowa  115,  6  N.  W.  163,  holding  that  an 
injunction  will  lie  in  favor  of  one  district 
township  to  restrain  another  from  unlawfully 
removing  a  school-house  from  its  territory, 
and  from  assuming  control  over  a  portion  of 
such  territory. 

Notice  of  application. — An  injunction  to 
restrain  the  removal  of  a  school-house  of  a 
district  township  is  not  an  injunction  to 
stop  the  general  and  ordinary  business  of  a 
municipal  corporation  within  the  meaning 
of  Iowa  Code  (1876),  §  7391,  and  therefore 
such  an  injunction  may  be  granted  without 
notice  of  the  application.  Lodomillo  Dist. 
Tp.  V.  Cass  Dist.  Tp.,  54  Iowa  115,  6  N.  W. 
163. 

51.  Venable  v.  Pilot  Mountain  School  Com- 
mittee, 149  N.  C.  120,  62  S.  E.  902;  Wat- 
kins  V.  Hall,  13  Ohio  Cir.  Ct.  255,  7  Ohio 
Cir.  Dec.  434;  Peiffer  v.  Reno,  29  Pa.  Co.  Ct. 
145. 

52.  Buchanan  v.  Hannibal  School  Dist.,  25 
Mo.  App.  85. 

53.  McLain  v,  Maricle,  60  Nebr.  353,  83 
N.  W.  85,  holding  that  resident  taxpayers 
may  maintain  sucii  a  suit. 

54.  Tucker  v.  McKay,  131  Mo.  App.  728, 
111  S.  W.  867. 

55.  Zimmerman  v.  State,  60  Nebr.  633,  83 
N.  W.  919,  holding  that,  where  the  electors 
of  a  school-district  have,  in  a  lawful  manner, 
ordered  the  removal  of  their  school-house 
and  the  funds  in  the  treasury  together  with 
the  taxes  levied  for  current  expenses  are 
sufficient  to  meet  all  district  obligations,  the 
order  is  valid  and  its  execution  will  be  en- 


forced by  mandamus.  And  see,  generally, 
Mandamus,  26  Cye.  282. 

56.  Millard  v,  Bd.  of  Education,  121  111. 
297,  10  N.  E.  669  [affirming  19  111.  App.  48]. 

57.  Allen  v.  Westport  School  Dist.  No.  2, 
15  Pick.  (Mass.)  35.  See  also  Clark  v. 
Great  Barrington,  11  Pick.  (Mass.)  260;  State 
V.  Lyons,  37  Mont.  354,  96  Pac.  922. 

58.  Millard  v.  Bd.  of  Education,  121  111. 
297,  10  N.  E.  669. 

59.  Cumberland  Bank  v.  Simpson,  77  S.  W. 
695,  25  Ky.  L.  Rep.  1227,  holding  that  where 
possession  of  a  school-house  is  taken  froin 
the  trustees  by  an  order  of  court  appointing 
a  receiver  therefor,  the  trustees  have  the 
right,  and  it  is  their  duty  to  rent  a  suitable 
place  for  conducting  the  school. 

60.  Scripture  v.  Burns,  59  Iowa  70,  12 
N.  W.  760,  holding  that  in  a  proper  case 
school  directors  may,  in  the  exercise  of  their 
discretion,  cause  a  school  to  be  taught  in  a 
rented  building  instead  of  the  public  school- 
house. 

61.  Millard  v.  Bd.  of  Education,  121  111. 
297,  10  N.  E.  669;  Allen  v.  Westport  School 
Dist.  No.  2,  15  Pick.  (Mass.)  35;  Dorner  v. 
Luxemburg  School  Dist.  No.  5,  137  Wis. 
147,  118  N.  W.  353,  19  L.  R.  A.  N.  S.  171, 
holding  that  where  a  school-house  owned  by 
a  district  is  inadequate,  the  district  may 
rent  a  part  of  a  parochial  school  building. 

62.  Millard  r.  Bd.  of  Education,  121  111. 
297,  10  N.  E.  669;  Swadley  v.  Haynes, 
(Tenn.  Ch.  App.  1897)  41  S.  W.  1066. 

Statement  of  rule. — ^^^lilst  it  is  contrary 
to  law  and  to  public  policy  to  allow  the 
public  school  money  to  be  invested  in  prop- 
erty in  which  any  religious  denomination  or 
society  or  any  otlier  person  has  any  Interests 
or  rights,  as  constant  contention  and  friction 
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or  a  portion  of  a  dwelling-house;  ®^  and  it  is  no  defense  to  an  action  for  the 
rent  of  such  a  building  or  room  that  the  school  was  continued  by  private  con- 
tributions, and  so  was  continued  longer  than  it  otherwise  would  have  been,®* 
that  the  instructors  were  not  legally  employed  or  duly  quaUfied,®^  or  that  the 
school  funds  have  not  been  legally  appropriated  or  distributed. ®®  Under  some 
statutes,  however,  the  school-board  has  no  power  to  rent  rooms  separate  from 
the  district  school-house,  and  to  employ  teachers  for  a  supplemental  school  therein, 
without  authority  from  the  voters  of  the  school-district.®'  As  to  what  particular 
board  or  officers  may  enter  into  a  lease  of  property  for  public  school  purposes  is 
governed  by  the  local  statutes.®^  Where  such  a  lease  has  been  made,  any  dis- 
turbance of  the  lessee's  possession  by  the  lessor  or  his  representative,  as  by  an 
entry  before  the  end  of  the  term,  entitles  the  lessee,  as  in  the  case  of  other  lessees, 
to  recover  for  damages  sustained.®^  Under  some  statutes  a  school-district,  which 
has  built  a  school-house  on  leased  premises,  has  a  reasonable  time  after  the  ter- 
mination of  the  lease  to  remove  such  building. 

e.  Construction  of  Bull  ding  J  ^  The  power,  duty,  and  manner  of  proceeding 
in  the  construction  of  a  public  school  building  is  governed  by  the  statutes  relative 
thereto,'^  and  in  constructing  a  building  under  such  statutes  all  of  the  requirements 


is  sure  to  arise  while  the  building  is  being 
so  used,  and  when  it  is  desired  to  sell  it  the 
respective  rights  of  the  parties  would  inevi- 
tably draw  them  into  litigation,  this  does 
not  prevent  or  inhibit  school  directors,  when 
necessary,  from  using  a  building  of  this 
character  by  permission  of  the  trustees,  nor 
from  making  any  suitable  arrangement,  when 
necessary,  for  the  rent  and  occupation  of 
the  building  for  the  use  of  the  publie 
schools.  Swadley  r.  Haynes,  (Tenn.  Ch. 
App.  1897)  41  S.  W.  1066. 

Paying  rent  to  a  church  organization  for  a 
school-room  is  not  an  appropriation  or  aid 
to  a  church  within  the  prohibition  of  a  con- 
stitution. Millard  v.  Bd.  of  Education,  19 
111.  App.  48  [affirfned  in  121  111.  297,  10 
N.  E.  669]. 

63.  Gould  V.  Eagle  Creek  School  Dist.  Sub- 
Dist.  No.  3,  7  Minn.  203,  holding  that  the 
trustees  of  a  school-district  have  power  to 
employ  a  portion  of  a  dwelling-house  for 
school  purposes  if  in  their  judgment  it  is 
necessary  and  proper. 

64.  Allen  v.  Westport  School  Dist.  No.  2, 
15  Pick.  (Mass.)  35. 

65.  Allen  v.  Westport  School  Dist.  No.  2, 
15  Pick.  (Mass.)  35. 

66.  Allen  v.  Westport  School  Dist.  No.  2, 
15  Pick.  (Mass.)  35. 

67.  Black  v.  Cornell,  30  Mo.  App.  641. 

A  notice  calling  a  district  meeting  to  fix 
the  place  where  school  shall  be  held  is  suffi- 
ciently comprehensive  to  justify  the  electors, 
assembled  in  pursuance  of  the  call,  in  adopt- 
ing a  resolution  directing  the  district  board 
to  rent  a  designated  building  to  be  used  as 
a  school-house.  KruU  v.  State,  59  Nebr.  97, 
80  N.  W.  272. 

68.  See  the  statutes  of  the  several  states. 
Under  the  L.  I.  City  Charter,  N.  Y.  Laws 

(1871),  c.  461,  the  board  of  education  com- 
posed of  school  commissioners  of  the  differ- 
ent school  wards  is  the  responsible  body  for 
all  expenses  for  public  instruction  within  the 
city,  and  the  school  trustees  cannot  contract 
for  a  lease  of  a  school  building  at  a  rent 
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of  over  two  thousand  dollars  a  year;  but 
where  such  lease  is  made  with  the  consent 
of  the  board  of  education,  it  is  the  contract 
of  such  board,  which  alone  can  be  sued 
thereon.  Union  College  Coughlin,  89  Hun 
(N.  Y.)  171,  35  N.  Y.  Suppl.  25  [affirmed 
in  159  N.  Y.  540,  53  N.  E.  1133]. 

69.  See,  generally.  Landlord  and  Tenant, 
24  Cyc.  1055  et  seq. 

Trespass. — A  trustee  of  the  owners  of  a 
building  leased  to  school  directors  is  liable 
in  trespass  for  an  entry  before  the  expira- 
tion of  the  term,  although  the  public  school 
has  no  funds,  and  the  teacher  has  not  been 
examined  for  that  year,  if  such  teacher  has 
a  certificate  and  has  been  examined  on  a 
previous  occasion.  Kingsley  v.  Plum  Tp. 
School  Directors,  2  Pa.  St.  28. 

70.  Hayward  i:.  Hope  Tp.  School  Dist.  No. 
9,  139  Mich.  539,  102  N.  W.  999,  holding 
that  Comp.  Laws  (1897),  §  4673,  which 
provides  that  no  district  shall  build  a  frame 
school-house  on  any  site  for  which  they  have 
not  a  title  in  fee  or  a  lease  for  fifty  years, 
without  securing  the  privilege  of  removing 
the  school-house,  does  not  entitle  an  owner 
of  premises  leased  for  fifty  years  for  school 
purposes,  to  the  school-house  after  the  ter- 
mination of  the  lease,  merely  because  of  the 
absence  of  an  express  reservation  of  title  in 
the  school-district.  And  see,  generally, 
Landlord  and  Tenant,  24  Cyc.  1113. 

71.  Contracts  for  construction  see  infra, 
III,  E,  4. 

Mechanics'  liens  on  school-houses  see  Me- 
chanic's Liens,  27  Cyc.  26  text  and  note  68. 

72.  Brandt  v.  State,  171  Ind.  288,  86  N.  E. 
337,  holding  that  the  proper  procedure  for 
the  erection  of  a  new  school  building  on  an 
existing  site  is  by  petition  to  the  township 
trustee,  and  an  appeal  from  him  to  the 
county  superintendent. 

Proceedings  to  erect  a  graded  school  build- 
ing for  the  use,  and  at  the  expense  of  one 
school  township  are  not  governed  by  statu- 
tory provisions  concerning  the  erection  of 
joint  school  buildings,  or  joint  graded  school 
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thereof  must  be  at  least  substantially  complied  with.^^  It  is  provided  under 
some  statutes  that  the  quaUfied  voters,  or  inhabitants,  of  the  school-district 
have  the  power  of  directing  the  building  of  a  school-house,^*  and  that,  although 
they  may  designate  the  school-board  of  such  district  to  act  as  the  agent  of  the 
district  in  superintending  the  construction  of  the  school  building,  and  although, 
if  no  one  else  is  designated  by  the  voters,  such  board  has  authority  to  make  con- 
tracts and  superintend  the  construction,'^^  the  voters  are  not  obliged  to  select  the 
members  of  the  school-board  as  such  agents,  but  may  select  such  person  or  per- 
sons as  in  their  judgment  will  best  subserve  the  interests  of  the  school-district. '^^ 
It  is  also  sometimes  provided  that  the  erection  of  a  school-house  can  be  under- 
taken only  where  funds  are  provided  or  are  available  to  pay  for  it  when  completed, 
and  hence  under  such  a  provision  the  erection  of  a  school-house  cannot  be  under- 
taken where  such  funds  cannot  be  provided,  because  of  the  fact  that  the  district 
indebtedness  is  already  beyond  the  constitutional  limit. 

f.  Control,  Possession,  and  Use  —  (i)  In  General.  What  boards  or  officers 
shall  have  the  control  and  possession  of  school  premises,  and  the  extent  of  such 
control  and  possession,  are  governed  by  the  local  statutes. As  a  general  rule 


buildings  by  more  than  one  school  corpora- 
tion, or  a  graded  high  school  building  by  a 
single  township.  State  v.  John,  170  Ind.  233, 
84  N.  E.  1. 

73.  See  Martin  v.  Yolo  County,  103  Cal. 
668,  37  Pac.  758;  Montclair  Bd.  of  Education 
V.  Montclair  Town  Council,  76  N.  J.  L.  59, 
68  Atl.  795. 

Injunction. —  Equity  will  not  enjoin  the 
construction  of  a  school  building  upon  merely 
technical  grounds,  where  it  appears  that 
there  has  been  a  substantial  compliance  with 
the  law,  and  the  public  needs  require  the 
construction  of  the  new  building  and  no 
bad  faith  is  shown,  although  all  the  technical 
legal  formalities  have  not  been  strictly  com- 
plied with.  Lawson  v.  Lincoln,  86  N.  Y. 
App.  Div.  217,  83  N.  Y.  Suppl.  667  [affirmed 
in  178  N.  Y.  636,  71  N.  E.  1133]. 

74.  Mizera  v.  Auten,  45  Nebr.  239,  63 
N.  W.  399. 

Under  Ark.  St.  (Sandels  &  H.  Dig.  §§  7- 
29)  giving  the  electors  of  a  school-district 
power  to  determine  at  their  annual  meeting 
whether  they  Avill  have  a  school  for  the  en- 
suing year  they  have  implied  power  to  vote 
the  revenues  for  such  year,  for  the  building 
of  a  school-house.  Hale  v.  Brown,  70  Ark. 
471,  69  S.  W.  260. 

Under  the  New  York  Consolidated  School 
Law  (Laws  (1894),  c.  556),  it  is  not  neces- 
sary that  a  special  meeting  of  the  inhabitants 
of  a  school-district,  called  to  authorize  the 
erection  of  a  school  building,  should  give  any 
specific  directions  regarding  the  erection  of 
the  building,  but  such  matters  may  be  left 
to  the  discretion  of  the  board  of  education. 
Lawson  v.  Lincoln,  86  N.  Y.  App.  Div.  217, 
83  N.  Y.  Suppl.  667  [affirmed  in  178  N.  Y. 
636,  71  N.  E.  1133]. 

75.  Mizera  v.  Auten,  45  Nebr.  239,  63 
N.  W.  399. 

76.  Mizera  v.  Auten,  45  Nebr.  239,  63 
N.  W.  399. 

77.  Mizera  v.  Auten,  45  Nebr.  239,  63 
N.  W.  399.  Compare  Mahor  v.  State,  32 
Nebr.  354,  49  N.  W.  436,  441. 

78.  Scott   f.   Goshen,    162   Ind.   204,  70 


N.  E.  79,  holding  that  under  Burns  Rev.  St. 
(1901)  §§  5914,  5920,  5975,  5978,  a  civil 
city  cannot  consent  to  the  erection  of  a 
school-house  by  the  school  trustees  unless  it 
provides  for  the  indebtedness  so  incurred, 
or  unless  the  school  city  has  funds  available 
therefor. 

Under  N.  J.  School  Law  (1903),  §  76,  re- 
quiring a  town  council  to  appropriate  funds 
for  the  erection  of  a  school-house  when  the 
amount  necessary  has  been  fixed  and  deter- 
mined by  the  board  of  school  estimate,  a 
resolution  fixing  and  determining  the 
amount  of  money  necessary  for  the  erection 
of  a  school-house  at  a  specified  sum,  on  con- 
dition that  a  school  building  containing 
twenty  units  shall  be  erected,  is  not  such 
a  determination  of  the  amount  necessary  for 
the  purpose  of  building,  and  hence  the  town 
council  cannot  be  compelled  to  act.  Mont- 
clair Bd.  of  Education  v.  Montclair  Town 
Council,  76  N.  J.  L.  59,  60  Atl.  795. 

79.  Scott  V.  Goshen,  162  Ind.  204,  70  N.  E 
79,  holding  that  under  Burns  Rev.  St. 
(1901)  §§  5914,  5920,  5975,  5978,  where  a 
civil  city  is  already  indebted  beyond  the  con- 
stitutional limit  of  two  per  cent  on  its  as- 
sessed valuation  and  the  school  city  will 
not  have  sufficient  funds  to  pay  for  the 
school-house  in  ten  or  fifteen  years,  the  erec- 
tion of  such  building  cannot  be  authorized 
by  the  civil  city  or  legally  undertaken  by 
the  school  city. 

80.  See  Culver  v.  Smart,  1  Ind.  65  (hold- 
ing that  under  Rev.  St.  (1843)  the  trustees 
in  each  school-district  have  tlie  charge  and 
possession  of  the  district  school-house  in 
their  district)  ;  Bagger Iv  r.  Lee.  37  Ind.  App. 
139,  73  N.  E.  921  (holding  tliat  under  Burns' 
Annot.  St.  (1901)  §  8068,  subd.  5,  a  township 
trustee  has  control  of,  and  supervision  over, 
the  school  property  in  his  township)  :  Rhodes 
V.  Maret,  (Tex.  Civ.  App.  1908)  112  S.  W. 
433;  Cliaplin  v.  Hill,  24  Vt.  528  (holding 
that  by  implication  the  prudential  committee 
of  a  school-district  must  have  the  right  to 
occupy  the  school-house  when  the  school  is 
in  operation,  but  that  neither  the  statute,  nor 
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the  directors  or  other  proper  school  authorities  have  a  quahfied  title  to  and  pos- 
session of  the  school  property;  but  this  does  not  confer  upon  them  that  absolute 
dominion  which  a  private  individual  may  exercise  over  the  premises  of  which  he 
is  the  exclusive  and  fee  simple  owner/^  The  public,  including  all  citizens  within 
the  district  intended  to  be  benefited  by  the  purposes  to  which  the  premises  are 
devoted,  have  some  rights  in  the  school-house  property,  and  among  them  the 
right  of  entry  at  proper  times  and  for  proper  purposes/"^  The  school  authorities 
of  course  have  the  right  to  protect  themselves  and  their  schools  from  disturbances 
and  annoyances  that  interfere  with  the  successful  prosecution  of  the  purposes 
for  which  they  are  established,^^  and  have  the  right  to  exclude  from  their  grounds 
and  buildings  any  person  entering  thereon  for  the  purpose  of  disturbing  the  peace 
or  interfering  with  the  legitimate  exercises  of  the  school;  but  they  cannot  impose 
individual  restrictions  making  discriminations  excluding  some  from  public  exhibi- 
tions or  exercises  to  which  all  the  public  are  invited. Where  a  private  academy 
receives  funds  from  a  school-district  for  erecting  a  school  building,  the  fact  that 
certain  rooms  are  used  by  the  district  and  the  remainder  by  the  academy,  which 
is  presumably  for  the  accommodation  of  pupils,  is  not  an  absolute  division  of  the 
building,  nor  does  it  curtail  the  rights  of  the  district  scholars  in  the  entire  building.*^ 
(ii)  Purposes  For  Which  School  Property  May  Be  Used  —  (a)  In 
General.  As  a  general  rule  the  school  authorities  having  control  and  possession 
of  school  property  may  authorize  its  use  only  for  school  purposes,  or  for  such  inci- 


implieation  growing  out  of  the  general  powers 
and  duties  of  tlie  prudential  committee,  give 
him  exclusive  control  of  tlie  scliool-bouse  in 
his  district,  as  that  power  must  be  in  the 
district) . 

The  public  schools  of  a  city,  within  a  school 
township,  have  no  rights  in  a  school  build- 
ing belonging  to  the  school  township, 
although  they  have  been  permitted  to  use  it 
for  school  purposes.  Yazoo  City  Public 
Schools  V.  Yazoo  City  Library  Assoc.,  (Miss. 
1892)  12  So.  30. 

Building  aided  by  private  contributions. — 
Where  under  a  statute  authorizing  the  mayor 
and  council  of  a  city  to  levy  and  collect 
taxes  for  the  purpose  of  establishing  and 
maintaining  schools,  and  granting  them 
full  power  and  authority  to  employ  teachers 
and  make  rules  for  the  government  of  such 
schools,  a  school-house  is  built  by  subscrip- 
tion from  citizens  and  from  the  mayor  and 
council,  but  no  tax  is  levied  therefor,  a 
teacher  whom  the  subscribing  citizens  wish 
to  retain  but  whom  the  mayor  and  council 
have  discharged  may  be  restrained  from 
taking  possession  of  the  building,  Avhether  or 
not  it  belongs  to  the  subscribers  jointly,  or 
has  been  dedicated  to  the  public.  Patterson 
V.  Butler,  83  Ga.  606,  11  S.  E.  399. 

Trust  property. — A  general  statutory 
power,  in  a  school-board,  to  take  charge  of, 
manage,  and  control  the  school  property  of 
the  district,  does  not  vest  such  board  with 
the  control  of  property  which  has  been  dedi- 
cated by  individuals  to  the  uses  and  purposes 
of  certain  well-defined  trusts,  including  the 
use  thereof  as  school  property,  where  the 
trustees  appointed  by  the  owners  are  prop- 
erly carrying  out  the  trust;  and  the  mere 
advancement  of  a  small  sum  from  the  school 
fund,  which  is  to  be  returned,  to  be  used 
together  with  the  donor's  money  for  the 
purpose  of  erecting  a  building  on  the  land 
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conveyed  in  trust,  in  part  for  school  pur- 
poses, and  in  time  to  be  used  as  a  public 
school-house,  does  not  give  the  board  the 
right  to  take  charge  of  and  control  the  prop- 
erty. Swadley  v.  Haynes,  (Tenn.  Ch.  App. 
1897)  41  S.  W.  1066. 

Under  Alaska  Civ.  Code,  §  202,  a  school- 
board  elected  under  the  provisions  of  such 
statute  has  exclusive  supervision,  manage- 
ment, and  control  of  a  public  school  and 
school  property  within  the  district,  including 
the  power  and  duty  of  expending  the  funds 
paid  in  by  the  clerk  of  the  district  court. 
Chambers  v.  Solner,  1  Alaska  271.  And 
that  part  of  the  school  fund  which  is  paid 
in  by  the  clerk  of  the  district  court  from 
license  receipts  pursuant  to  another  section 
of  the  statute  is  a  part  of  the  school  property 
within  the  corporation,  over  which  such 
board  has  exclusive  supervision.  Brace  V. 
Solner,  1  Alaska  361;  Chambers  v.  Solner, 
supra. 

81.  Hughes  V.  Goodell,  3  Pittsb.  (Pa.)  264. 

82.  Hughes  v.  Goodell,  3  Pittsb.  (Pa.) 
264. 

83.  Hughes  V.  Goodell,  3  Pittsb.  (Pa.) 
264. 

84.  Hughes  V.  Goodell,  3  Pittsb.  (Pa.) 
264. 

The  power  of  preserving  order  outside  of  a 
school-house  while  the  school  is  in  session  is 
in  ordinary  cases  in  the  teacher,  but  in  ex- 
traordinary cases  the  school  superintendent 
or  other  proper  board  or  officer  may  furnish 
the  teacher  with  such  assistance  as  is  neces- 
sary and  reasonable  to  preserve  order.  Huso 
V.  Lowell,  10  Allen  (Mass.)  149. 

85.  Hughes  v.  Goodell,  3  Pittsb.  (Pa.) 
264. 

86.  Hughes  f.  Goodell,  3  Pittsb.  (Pa.) 
264. 

87.  Brooks  Franconia  School  Dist.,  73 
N.  H.  263,  61  Atl.  127. 


SCHOOLS  AND  SCEOOL-DISTRICTS   [35  Cyc]  943 


dental  uses  as  are  not  inconsistent  with  its  use  for  school  purposes, or,  under 
some  statutes,  for  any  purpose  which  will  not  interfere  with  the  seating  or  other 
furniture. But  the}^  cannot  authorize  its  use  for  any  private  purposes,''^"  or  for 
any  purposes  foreign  to  public  instruction/^^  unless  they  are  authorized  to  do  so 
by  the  voters  of  the  district, and  if  the  school  officers  exceed  their  authority  in 
this  respect  an  injunction  will  lie  to  prevent  the  illegal  use.®^  It  has  been  held 
that  a  school-house  may  be  used  for  township  purposes,'^*  or  that  the  proper  school 
authorities  may  permit  the  school  building  to  be  used  temporarily  for  the  pur- 
poses of  a  private  school, as  during  the  interval  between  the  usual  summer  and 
winter  schools;  or  that  they  may  lawfully  permit  the  school -house  to  be  used 
out  of  school  hours  for  the  purpose  of  private  instruction  in  vocal  music  of  the 
district  scholars  and  of  others  residing  in  the  district;  and  that  it  is  no  objection 
to  such  use  that  the  teacher  of  such  music  is  compensated  by  private  subscription 
or  otherwise. But  on  the  other  hand  it  has  been  held  that  the  school  authori- 
ties cannot  permit  a  public  school  building  to  be  used  for  political  meetings, or 
for  the  purposes  of  theatrical  performances  as  a  business,^  for  public  or  private 
dances,^  or  other  social  gatherings,^  although  a  majority  of  the  electors  and  tax- 
payers of  the  district  assent  to  such  use/  and  although  an  adequate  rent  is  paid 
therefor.^ 

(b)  Religious  Purposes.    In  most  jurisdictions  it  is  generally  held  or  provided 


88.  Sugar  v.  Monroe,  108  La.  677,  32  So. 
961,  59  L.  R.  A.  723;  Greenbanks  u.  Bout- 
well,  43  Vt.  207. 

89.  Lewis  v.  Bateman,  26  Utah  434,  73 
Pac.  509. 

90.  Spencer  v.  Nemaha  County,  etc..  Joint 
School  Dist.  No.  6,  15  Kan.  259,  22  Am. 
Rep.  268. 

91.  Weir  v.  Day,  35  Ohio  St.  143;  Bender 
V.  Streabich,  182  Pa.  St.  251,  37  Atl.  853 
[affirming  17  Pa.  Co.  Ct.  609];  School  Dist. 
No.  8  V.  Arnold,  21  Wis.  657. 

92.  Hurd  v.  Walters,  48  Ind.  148.  But 
see  Spencer  v.  Nemaha  County,  etc..  Joint 
School  Dist.  No.  6,  15  Kan.  259,  22  Am.  Rep. 
268,  holding  that  the  use  of  a  public  school- 
house  for  any  private  purpose  may  be  re- 
strained at  the  instance  of  any  party  in- 
jured thereby,  although  a  majority  of  the 
electors  and  taxpayers  of  the  district  assent 
to  such  use. 

93.  Scofield  v.  Eighth  School  Dist.,  27 
Conn.  499;  Hurd  v.  Walters,  48  Ind.  148 
(holding  that  an  injunction  will  lie  at  the 
suit  of  a  resident  voter  or  taxpayer  of  a 
school-district,  to  restrain  the  use  of  a  school- 
house  for  other  than  school  purposes,  al- 
though upon  permission  of  the  trustees  of  the 
district)  ;  Spencer  v.  Nemaha  County,  etc., 
Joint  School  Dist.  No.  6,  15  Kan.  259,  22  Am. 
Rep.  268. 

94.  Harmony  Tp.  v.  Osborne,  9  Ind. 
458. 

95.  Chaplin  v.  Hill,  24  Vt.  528,  holding, 
however,  that  the  district  cannot  thereby  con- 
fer any  exclusive  right  to  the  possession  of 
the  school-house  for  any  definite  time.  But 
see  Weir  v.  Day,  35  Ohio  St.  143,  holding 
that  a  lease  of  a  public  school-house  for  a 
private  school  for  a  term  of  weeks  is  in  viola- 
tion of  the  trust  imposed  on  the  board  of 
education,  and  that  such  use  may  be  re- 
strained at  the  suit  of  a  resident  taxpayer 
of  the  district. 


Where  by  permission  of  the  school-district 
persons  occupy  a  school-house  for  the  pur- 
pose of  a  private  school  not  inconsistent  with 
the  rights  of  the  district,  and  the  prudential 
committee  wrongfully  prevents  the  further 
occupation  of  the  house  by  closing  it,  such 
committee  is  liable  therefor  in  an  action  on 
the  case,  and  not  in  trespass.  Chaplin  V. 
Hill,  24  Vt.  528. 

96.  Russell  f.  Dodds,  37  Vt.  497. 

97.  Barnes'  Appeal,  6  R.  1.  591. 

98.  Barnes'  Appeal,  6  R.  I.  591. 

99.  Spencer  v.  Nemaha  County,  etc..  Joint 
School  Dist.  No.  6,  15  Kan.  259,  22  Am.  Rep. 
268. 

1.  Sugar  f.  Monroe,  108  La.  677,  32  So. 
961,  59  L.  R.  A.  723;  Bender  r.  Streabich, 
182  Pa.  St.  251,  37  Atl.  853  [affirmmg  17  Pa. 
Co.  Ct.  609]. 

2.  Lewis  V.  Bateman,  26  Utah  434,  73  Pac. 
509. 

Under  Utah  Rev.  St.  (1898)  §  1822,  pro- 
viding that  the  school  trustees  may  permit  a 
school-house  when  not  occupied  for  school 
purposes  to  be  used  for  any  purpose  which 
will  not  interfere  with  the  seating  or  other 
furniture,  the  trustees  of  a  district  have  no 
right  to  permit  the  school-house  to  be  used 
for  public  or  private  dances,  which  use  neces- 
sitates the  removal  of  the  desks  from  the 
rooms,  as  such  a  use  would  be  a  misappro- 
priation of  the  trust  property,  and  op- 
posed to  the  principle  that  sovereignty  can- 
not tax  for  private  purposes,  Lewis  v.  Bate- 
man, 26  Utah  434,  73  Pac.  509. 

3.  Spencer  r.  Nemaha  Countv,  etc.,  Joint 
School  Dist.  No.  6,  15  Kan.  259,'  22  Am.  Rep. 
268. 

4.  Spencer  v.  Nemaha  Countv.  etc..  Joint 
School  Dist.  No.  6,  15  Kan.  259.'  22  Am.  Rep. 
268. 

5.  Spencer  r.  Nemaha  Countv.  etc..  Joint 
School  Dist.  No.  6,  15  Kan.  259,"  22  Am.  Rep. 
268. 
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by  statute  that  the  school  authorities  cannot  authorize  or  may  prohibit  a  pubhc 
school  building  to  be  used  by  outside  parties  for  sectarian  or  religious  purposes.® 
Under  some  statutes,  however,  it  is  held  that  the  temporary  use  of  school-houses 
for  religious  purposes  may  be  permitted ;  '  and  that  the  permission  of  such  use  is 
not  in  violation  of  a  constitutional  provision  that  the  legislature  shall  not  make 
any  appropriation  from  any  public  fund  in  aid  of  any  church  or  sectarian  pur- 
pose/ or  make  any  law  respecting  the  establishment  of  religion,^  or  to  the  effect 
that  no  one  shall  be  compelled  to  support  a  place  of  worship/^  or  of  a  constitu- 
tional provision  that  all  property  granted  for  school  purposes  shall  be  applied  to 
the  object  of  the  grant. 

g.  Care,  Maintenance,  and  Repair  —  (i)  In  General.  A  school-district  is 
a  quasi-corporation  for  the  purpose  of  repairing  its  school-house.^^  The  power 
and  duty  of  caring  for,  maintaining,  and  repairing  public  school  buildings  and 
premises  is  usually  vested  by  statute  in  certain  local  school  boards  or  officers, 
such  as  the  board  of  directors,^*  a  school  director,^^  or  the  school  trustees.^®  The 
officers  or  boards  designated  to  preserve  and  care  for  a  school-house  have  the 
implied  power  to  preserve  the  building  in  the  condition  in  which  it  is  placed  in 


6.  Arkansas. —  Under  Sandels  &  H.  Dig. 
§§  7-42,  giving  tlie  directors  the  custody  of 
school-houses,  grounds,  boolvs,  etc.,  belonging 
to  the  district  and  requiring  them  to  preserve 
the  same,  they  are  authorized  to  prohibit  re- 
ligious worship  in  the  school  where  it  is 
shown  that  books,  seats,  etc.,  are  damaged 
thereby,  notwithstanding  the  school,  with  the 
consent  of  the  trustees,  is  erected  on  land 
conveyed  to  the  latter  for  the  purpose  of  re- 
ligious worship,  and  the  building  is  erected 
partly  by  subscriptions,  with  the  understand- 
ing that  it  is  to  l3e  so  used  under  the  charge 
of  the  directors.  Boyd  V.  Mitchell,  69  Ark. 
202,  62  S.  W.  61. 

Co?inecticMt. —  Scofield  v.  Eighth  School 
Dist.,  27  Conn.  499,  holding  that  the  inhabit- 
ants of  a  school-district  have  no  right  to  use 
a  school-house  of  the  district  for  religious 
meetings  and  Sunday  schools,  against  the  ob- 
jection of  any  taxpayer  of  the  district,  even 
though  the  district  may  have  voted  to  allow 
such  use,  and  that  an  injunction  will  be 
granted  against  such  use  on  the  application 
of  such  taxpayer,  although  the  injury  to 
him  may  be  very  slight. 

Indiana. —  Baggerly  v.  Lee,  (App.  1906) 
73  N".  E.  921,  holding  that  Burns  Annot.  St. 
(1901)  §§  5920a,  5981,  relating  to  the  dura- 
tion of  school  terms  in  school  townships,  and 
section  5999,  granting  the  right  to  use  a 
public  school  building  for  other  than  school 
purposes  "  when  unoccupied  for  common 
school  purposes,"  has  reference  only  to  the 
time  intervening  between  terms  of  school, 
and  does  not  authorize  a  religious  organiza- 
tion to  use  a  school-house  on  Sundays  and 
evenings  during  the  school  term,  when  the 
school  is  not  actually  in  session. 

Kansas. —  Spencer  v.  Nemaha  County,  etc., 
Joint  School  Dist.  No.  6,  15  Kan.  259,  22 
Am.  Rep.  268. 

Michigan. —  Eckhardt  V.  Darby,  118  Mich. 
199,  76  N.  W.  761,  holding  that  the  voters 
of  a  school-district  at  a  meeting  properly 
called  and  held  may  prohibit  certain  persons 
the  use  of  the  school-house  for  the  purpose 
of  holding  religious  meetings. 

[Ill,  E,  2,  f,  (II),  (b)] 


Missouri. —  Dorton  v.  Hearn,  67  Mo.  301, 
holding  that  the  school  law  confers  no  au- 
thority on  school  directors  to  allow  the 
school  building  to  be  used  for  a  Sunday 
school. 

Pennsylvania. —  Bender  v.  Streabich,  182 
Pa.  St.  251,  37  Atl.  853  [affirming  17  Pa.  Co. 
Ct.  609];  Spring  v.  Harmon  Tp.  School  Di- 
rectors, 31  Pittsb.  Leg.  J.  N.  S.  194. 

Tennessee. —  See  Swadley  V.  Haynes,  ( Ch. 
App.  1897)  41  S.  W.  1066. 

Canada. —  See  Rabian  v.  Thurlow  School 
Trustees,  12  Grant  Ch.  (U.  C.)  115. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  178. 

7.  Nichols  V.  School  Directors,  93  111.  61, 
32  Am.  Rep.  160;  Townsend  v.  Hagan,  35 
Iowa  194,  holding  that  the  electors  of  a 
school-district  may  legally  permit  a  district 
school  building  to  be  used  for  religious  pur- 
poses. 

8.  Nichols  V.  School  Directors,  93  111.  61, 
32  Am.  Rep.  160. 

9.  Davis  V.  Boget,  50  Iowa  11. 

10.  Nichols  V.  School  Directors,  93  III. 
61,  32  Am.  Rep.  160;  Davis  v.  Boget,  50 
Iowa  11. 

11.  Nichols  V.  School  Directors,  93  111. 
61,  32  Am.  Rep.  160. 

12.  Personal  injuries  occasioned  by  negli- 
gence see  infra,  III,  E,  6. 

Reimbursement  of  officers  for  expenses  in- 
curred see  supra,  III,  D,  6,  e. 

13.  Andrews  v.  Estes,  11  Me.  267,  26  Am. 
D€c.  521. 

14.  Williams  v.  Peinny,  25  Iowa  436  (hold- 
ing that  contracts  for  repairs  of  a  school- 
house  are  entirely  under  the  control  of  the 
board  of  directors  of  the  district  township, 
as  they  are  made  payable  out  of  the  contin- 
gent fund,  which  fund  may  be  levied  without 
vote,  and  that  no  vote  of  the  electors  of  a 
subdistrict  is  necessary)  ;  School  Dist.  No. 
8  V.  Arnold,  21  Wis.  657. 

15.  Hamtramck  Tp.  v.  Holihan,  46  Mich. 
127,  8  N.  W.  720. 

16.  Rapelye  v.  Van  Syckler,  1  Edm.  Sel. 
Cas.  (N.  Y.)  175. 
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their  custody/^  and  to  make  good  the  waste  and  injury  to  which  such  a  building 
is  subject,  or  in  other  words  to  keep  it  in  repair/^  and  this  imphes  power  to  do  all 
things  that  may  come  fairly  and  strictly  within  the  term  "repair";^'-*  but  it  does  not 
imply  the  right  to  remodel  or  improve.^^  Under  some  statutes  a  school-district 
is  bound  by  a  contract  of  its  board  for  the  repair  of  its  school-house,  although  the 
sum  voted  at  the  annual  meeting  for  such  repair  has  already  been  expended 
thereon.^^  Under  other  statutes,  however,  such  board  or  officers  cannot  expend 
in  the  repair  of  a  school  building  any  more  than  has  been  designated  for  that 
purpose. Where  the  statute  provides  that  the  expenses  of  such  an  officer  shall 
be  subsequently  audited  and  paid,  the  money  therefor  need  not  be  placed  in  his 
hands  preliminary  to  his  action."^ 

(ii)  Condemnation  of  Dilapidated  Buildings.  In  some  jurisdictions 
provision  is  made  by  statute  for  the  condemnation  of  school  buildings,  when  they 
become  in  a  dilapidated  condition."* 

(ill)  Trespass  and  Actions  Therefor.  Where  a  school  building  is 
unlawfully  broken  into  and  entered,  or  the  school  premises  are  otherwise  unlaw- 
fully used  or  injured,  the  party  doing  the  same,  although  an  inhabitant  of  the 
school-district,  is  guilty  of  a  trespass ;  and  an  action  therefor  may  be  maintained 
by  the  school-board  or  officers  having  the  care  and  management  of  the  premises, 
such  as  the  school  trustees,^^  or  school  directors,^^  or  by  the  board  of  officers  having 
the  actual  occupancy  thereof,  although  the  legal  title  thereto  is  vested  in  others.^^ 
Under  some  statutes  the  district  alone  can  bring  quare  clausum  fregit.'^^ 

h.  Sale  or  Other  Disposition    —  (i)  In   General.    A  school-district  pos- 


17.  Conklin  v.  School  Dist.  No.  37,  22 
Kan.  521. 

18.  Conklin  v.  School  Dist.  No.  37,  22 
Kan.  521. 

19.  Conklin  v.  School  Dist.  No.  37,  22 
Kan.  521.  Compare  Davis  v.  Bradford  School 
Dist.  No.  2,  24  Me.  349. 

20.  Conklin  v.  School  Dist.  No.  37,  22 
Kan.  521. 

Civil  townships  are  not  liable  for  expenses 
incurred  in  improving  their  school  buildings. 
Wingate  v.  Harrison  School  Tp.,  59  Ind. 
520. 

21.  Conklin  v.  School  Dist.  No.  37,  22  Kan. 
521,  holding  that  under  Laws  (1876),  c.  122, 
§§  11,  22,  25,  authorizing  a  school-district 
to  vote  taxes  for  the  purchase  and  repairs 
of  a  school-house,  and  requiring  the  board  to 
preserve  and  care  for  the  school-house,  a 
school-district  is  bound  by  the  contract  of  its 
board  for  repairs,  although  the  sum  voted  at 
the  annual  meeting  for  certain  repairs  has 
already  been  expended  thereon. 

22.  Davis  v.  Bradford  School  Dist.  No.  2, 
24  Me.  349. 

23.  Hamtramck  Tp.  v.  Holihan,  46  Mich. 
127,  8  N.  W.  720. 

24.  See  New  York  Consolidated  School 
Law,  tit.  V,  §  13,  subd.  4;  and  the  statutes 
of  the  several  states. 

Under  Ky.  Gen.  St.  §  7,  arts.  6,  8,  pro- 
viding that  it  shall  be  the  duty  of  the  county 
superintendent  to  condemn  dilapidated  school 
buildings,  and  of  the  trustees,  when  notified 
by  the  superintendent  of  the  condemnation, 
to  repair  the  old  building  or  erect  a  new  one, 
the  superintendent  and  the  trustees  are  the 
judges  of  the  necessity  for  a  new  building, 
and  their  action  cannot  be  questioned  by  the 
taxpayers  of  the  district.  School  Dist.  No. 
1  V.  Jameson,  15  S.  W.  1,  779,  12  Kv.  L.  Rep. 
[60] 


719,  holding  also  that  where  under  such  stat- 
ute the  trustees  are  notified  by  the  superin- 
tendent that  a  better  house  is  required,  and 
that  the  old  one  has  been  condemned,  it  is 
not  necessary  that  the  trustees  see  the  order 
of  condemnation  before  taking  action. 

25.  Rapelye  v:  Van  Sickler,  1  Edm.  Sel. 
Cas.  (N.  Y.)  175,  holding  that  where  an  in- 
habitant of  a  school-district  at  his  own 
pleasure  and  against  the  remonstrance  of  the 
school  trustees  removes  a  fence  erected  by 
the  district  on  its  school  land,  he  will  be 
liable  to  the  trustees  in  trespass.  See  also 
Pictou  County  School  Trustees  v.  Cameron, 
2  Can.  Sup.  Ct.  690. 

26.  Rapelje  v.  Van  Sickler,  11  Edm.  Sel. 
Cas.  (N,  Y. )  175.  See  also  Pictou  County 
School  Trustees  V.  Cameron,  2  Can.  Sup.  Ct. 
690;  Monaghan  v.  Ferguson,  3  U.  C.  Q.  B. 
484. 

27.  School  Dist.  No.  8.  r.  Arnold,  21  Wis. 
657,  holding  that  under  Laws  (1863),  c.  155, 
§  48,  the  board  of  school  directors  must  be 
deemed  to  have  authority  to  bring  a  suit  for 
an  injury  to  the  school-house,  without  any 
direction  from  the  electors. 

28.  x\lderman  r.  School  Directors  of  Dist. 
No.  5,  91  111.  179,  holding  that  school  di- 
rectors in  the  actual  occupancy  of  a  school- 
house  for  school  purposes  may  maintain  tres- 
pass for  breaking  and  entering  the  same,  al- 
though the  legal  title  is  vested  in  the  trustees 
of  schools. 

29.  Chaplin  r.  Hill,  24  Vt.  528,  holding 
also  that  such  an  action  cannot  be  main- 
tained by  an  inhabitant  of  the  school-district, 
as  such  inhabitants  have  no  estates  in  any 
form  in  the  property  belonging  to  the  dis- 
trict. 

30.  Use  and  disposition  of  school  property 
in  general  see  supra.  111.  E.  1,  d. 

[Ill,  E,  2,  h.  (I)] 


946    [35  Cyc]    SCHOOLS  AND  SCHOOL-DISTRICTS 


sesses  only  such  power  as  is  conferred  upon  it  by  statute,  in  respect  to  selling  or 
otherwise  disposing  of  its  public  school  buildings,^^  and  investing  the  proceeds ; 
and  as  a  general  rule  it  cannot  sell  a  school-house  for  mere  purposes  of  gain,^^  or 
for  any  other  purpose  than  to  carry  into  effect  the  powers  granted  to  it  by  statute.^^ 
It  is  sometimes  provided  by  statute,  however,  that  a  school-district  may  sell  and 
dispose  of  a  school-house  if  necessary,^^  of  which  necessity  the  school-district  is 
the  exclusive  and  final  judge.^®  And  it  has  been  held  that  where  a  school-house 
becomes  old  and  unfit  for  the  use  of  the  district,  the  district  may  dispose  of  it 
even  independently  of  statutory  authority.^^  Authority  to  an  agent  of  a  school- 
district  to  sell  a  school-house  as  a  general  rule  authorizes  a  sale  for  cash  only,^^ 
and  a  sale  thereof  on  credit  is  unenforceable,^ unless  it  is  thereafter  ratified  by 
the  district.^'^ 

(ii)  Ratification  or  Rescission  of  Sale.  An  unauthorized  or  invahd 
sale  of  a  school-house  by  an  agent  of  a  school-district  may  be  ratified  by  the  dis- 
trict by  a  recorded  vote,  or  by  some  act  or  acquiescence  upon  its  part  as  a  corpora- 
tion equivalent  thereto.^^  In  order  that  a  school-district  may  rescind  a  sale  of 
a  school-house  on  the  ground  of  fraud,  it  must  at  least  offer  to  restore  to  the  pur- 
chaser what  has  been  paid  therefor.*^ 

3.  School  Furniture,  Apparatus,  and  Other  Appliances  —  a.  Authority  and 
Duty  to  Provide  in  General.  The  authority  and  duty  of  providing  furniture, 
books,  apparatus,  and  other  appliances  for  public  school  purposes  are  usually 
vested  by  statute  in  a  designated  board  or  officer.''*  The  extent  of  the  powers  of 
such  board  or  officer  is  controlled  by  the  terms  of  the  statute,  and  is  such  only  as 


Disposition  of  school  lands  see  supra,  III, 
B,  1,  b. 

31.  See  Samuels  v.  Poplar  Plains,  4  Bush 
(Ky.)  252. 

Disposition  of  school  buildings  under  the 
Oklahoma  act  of  March  8^  1901,  known  as  the 
Separate  School  Act,  see  Oklahoma  County 
School  Dist.  No.  71  t\  Overholser,  17  Okla. 
147,  87  Pac.  665;  Kingfisher  Bd.  of  Educa- 
tion V.  Kingfisher  County,  14  Okla.  322,  78 
Pac.  455. 

32.  Samuels  v.  Poplar  Plains,  4  Bush  (Ky.) 
252,  holding  that  the  act  of  Feb.  28,  1860, 
authorizing  town  trustees  to  sell  a  lot  and 
school-house  thereon  belonging  to  the  town, 
and  to  invest  the  proceeds  in  the  purchase  of 
other  grounds  and  the  erection  of  other 
school-house  buildings,  did  not  require  a  re- 
investment within  the  corporation,  and  that 
the  trustees  could  not  be  held  responsible  as 
for  a  misapplication  of  the  fund,  for  proceed- 
ing in  accordance  with  a  popular  vote,  and 
investing  the  proceeds  as  so  much  stock  in  a 
seminary  lot  and  building  just  outside  the 
town  limits. 

33.  Whitmore  v.  Hogan,  22  Me.  564. 

34.  Sherlock  r.  Winnetka,  68  111.  530  (hold- 
ing that  a  board  of  education  cannot  convey 
or  lease  a  school  building  without  pay  or 
rent  to  an  individual  or  private  corporation 
for  the  purpose  of  having  a  school  taught 
therein  for  pay)  ;  Whitmore  v.  Hogan,  22  Me. 
564. 

35.  Dresden  School  Dist.  No.  6  v.  ^tna 
Ins.  Co.,  54  Me.  505. 

36.  Dresden  School  Dist.  No.  6  v.  Mind. 
Ins.  Co.,  54  Me.  505. 

37.  Whitmore  v.  Hogan,  22  Me.  564. 

A  resolution  to  sell  an  old  school-house 
passed  at  the  same  meeting  at  which  it  is 
resolved  to  raise  money  to  build  a  new  school- 
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house  is  illegal  where  no  notice  is  given  that 
the  matter  of  sale  will  be  a  subject  of  con- 
sideration at  the  meeting.  Stackhouse  v. 
Clark,  52  N.  J.  L.  291,  19  Atl.  462. 

38.  Dresden  School  Dist.  No.  6  V.  ^tna 
Ins.  Co.,  62  Me.  330. 

39.  Dresden  School  Dist.  No.  6  v.  Mind. 
Ins.  Co.,  62  Me.  330. 

40.  Dresden  School  Dist.  No.  6  V.  MinB, 
Ins.  Co.,  62  Me.  330. 

41.  See  Dresden  School  Dist.  No.  6  V. 
Mind.  Ins.  Co.,  62  Me.  330,  holding,  however, 
that  where  a  committee  making  an  unauthor- 
ized sale  keeps  the  proceeds  of  the  sale  in 
its  own  hands  and  makes  no  report  in  any 
form  to  the  district,  and  the  district  at  its 
first  meeting  after  such  sale  passes  a  vote 
condemning  the  action  of  the  meeting,  no 
ratification  of  the  acts  of  the  committee  can 
be  inferred  from  the  fact  that  the  meeting 
was  not  held  until  several  months  after  the 
sale  was  known  to  individuals  in  the  district, 
although  during  such  time  the  school-house 
was  removed  by  the  vendees. 

42.  Dresden  School  Dist.  No.  6  v.  Mino. 
Ins.  Co.,  54  Me.  505. 

43.  Text-books  see  infra,  III,.  I,  2,  e. 

44.  Washington  Tp.  Advisory  Bd.  v.  State, 
164  Ind.  295,  73  N.  E.  700  (holding  that 
it  is  the  duty  of  the  township  trustee  to  pro- 
vide furniture  and  appliances  for  schools)  ; 
Pennsylvania  First  School  Dist.  Bd.  of  Pub- 
lic Education  v.  Ransley,  209  Pa.  St.  51,  58 
Atl.  122  (holding  that  the  power  of  the 
board  of  education  of  Philadelphia  to  pur- 
chase supplies  for  school  purposes  is  not 
affected  by  the  act  of  April  4,  1903,  pro- 
viding for  a  department  of  supplies  for  the 
city)  ;  McGee  v.  Franklin  Pub.  Co.,  15  Tex. 
Civ.  App.  216,  39  S.  W.  335  (school  trus- 
tees ) . 
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is  expressly  given  or  necessarily  implied ;  or  if  the  power  is  conferred  by  a  vote 
of  the  electors  of  the  district,  it  is  controlled  by  the  terms  of  the  resolution  con- 
ferring it/^  and  under  some  statutes  a  purchase  by  such  board  or  officer  must 
be  authorized  or  approved  by  the  district. A  general  authority  to  provide  all 
necessary  apparatus  and  equipment  and  make  other  necessary  provisions,  etc., 
means  the  ordinary  general  apparatus  or  furnishing,  such  as  seats,  heating  appa- 
ratus, blackboards,  desks,  etc.,  necessary  in  all  school-houses  to  completely  equip 
them  and  make  them  suitable  and  comfortable  for  general  use  for  school  pur- 
poses; and  in  exercising  such  power  the  board  or  officers  must  act  with  discre- 
tion and  economy,  and  have  no  power  to  charge  the  school-district  or  township 
with  anything  but  needful  and  appropriate  articles.^'-^  But  it  has  been  held  that 
where  the  purchases  are  authorized  the  fact  that  the  articles  purchased  are  unneces- 
sary,^*^ or  the  contract  fraudulent does  not  relieve  the  district  or  township  from 
liability,  without  a  rescission  of  the  contract  by  returning  or  offering  to  return 
the  articles  purchased. Under  some  statutes  such  appliances  or  apparatus  may 
be  purchased  on  the  credit  of  the  school-district  or  town.^^    Under  other  statutes, 


Under  Iowa  Code  (1873),  tit.  12,  c.  9,  the 

entire  control  of  the  district  schools  is  put 
into  the  hands  of  the  board  of  township 
directors,  and  a  subdirector  in  a  school- 
district  has  no  right  to  forbid  the  use  in 
the  schools  of  a  subdistrict  of  apparatus 
purchased  by  the  board,  on  the  ground  that 
such  apparatus  is  worthless  and  that  its 
purpose  is  illegal.  Union  Dist.  Tp.  v.  Meyers, 
83  Iowa  688,  49  N.  W.  1042. 

45.  Johnson  School  Tp.  i\  Citizens'  Bank, 
81  Ind.  515  (holding  that  a  township  trustee 
has  authority  to  bind  the  township  by  a  con- 
tract for  the  purchase  of  school  furniture)  ; 
Bellmeyer  v.  Marshalltown  Independent 
Dist.,  44  Iowa  564. 

Under  Ind.  Rev.  St.  (i88i)  §§  4444,  4499, 
4537,  a  school  trustee  has  no  lawful  author- 
ity to  provide  furniture  for  a  room  for 
school  purposes,  unless  such  room  is  owned 
or  leased  by  the  school  township ;  and  even 
if  the  county  superintendent  on  appeal  directs 
him  to  provide  furniture  for  a  room  not  so 
owned  or  leased,  he  may  properly  disobey  the 
order,  and  a  mandate  will  not  lie  to  compel 
him  to  obey  it.  State  v.  Sherman,  90  Ind. 
123. 

46.  McLaren  v.  Akron  Town  Bd.,  48  Mich. 
189,  12  N.  W.  43  (holding  that  a  township 
school  director  has  authority,  in  the  exercise 
of  a  sound  discretion,  to  buy  new  seats  for  a 
school-house  under  a  resolution  "  that  the 
school  board  fix  the  school-house  ready  for 
the  winter  term");  Chamberlain  y.  Cran- 
bury  Tp.  Bd.  of  Education,  57  N.  J.  L.  605, 
31  Atl.  1033. 

47.  Monticello  Bank  Coffin's  Grove  Dist. 
Tp.,  51  Iowa  350,  1  N.  W.  592;  Taylor  i\ 
Otter  Creek  Dist.  Tp.,  26  Iowa  281  (holding 
that  the  board  of  directors  of  a  district  town- 
ship has  no  power  to  make  a  purchase  of 
maps,  charts,  globes,  and  other  school  ap- 
paratus without  a  previous  vote  of  the 
electors)  ;  Western  Pub.  House  /\  Locke  Tp. 
School-Dist.  No.  1,  94  Mich.  262,  53  N.  W. 
1103  (holding  that  Howell  Annot.  St.  §  5073, 
subd.  6,  and  §  5052,  subds.  7,  12,  does  not 
allow  of  any  purchase  of  apparatus  or  ap- 
pendages by  a  director,  whether  acting  singly 


or  with  the  other  directors,  unless  upon  the 
authority  of  the  district;  and  that  this  is  not 
changed  by  act  No.  165,  Laws  1887);  Kane 
V.  School  Dist.  No.  3,  52  Wis.  502,  9  N.  W. 
459  (holding  that  the  power  of  the  district 
board  to  contract  for  appendages  to  a  school- 
house,  fuel,  etc.,  is  conditioned  upon  the  con- 
tract being  approved  by  the  district,  by 
allowing  the  account  of  the  board  therefor, 
or  otherwise  ratifying  such  contract,  except 
in  cases  where  the  district  has  already  pro- 
vided a  fund,  and  directed  the  board  to  pur- 
chase and  pay  for  such  appendages  or  fuel 
out  of  such  fund ) . 

48.  State  f.  Freed,  10  Ohio  Cir.  Ct.  294, 
6  Ohio  Cir.  Dec.  550,  holding  that  Rev.  St. 
§  3987,  refers  only  to  such  furnishing  and 
equipment,  and  not  to  philosophical  appa- 
ratus for  the  demonstration  of  branches  of 
education  which  is  expressly  provided  for  by 
section  3995. 

Under  N.  J.  Pub.  School  Act,  Oct.  19,  1903, 
a  board  of  education  may  build  a  central 
heating  plant,  from  which  heat  is  to  be  dis- 
tributed through  pipes  to  a  group  of  school- 
houses  in  the  vicinity  of,  but  not  adjoining, 
such  plant.  Scala  v.  Montclair  Bd.  of  Edu- 
cation, (N.  J.  Sup.  1908)  71  Atl.  299. 

49.  Oppenheimer  r.  Greencastle  School  Tp., 
164  Ind.  99,  72  N.  E.  1100. 

50.  Johnson  School  Tp.  r.  Citizens'  Bank, 
81  Ind.  515. 

51.  Johnson  School  Tp.  r.  Citizens'  Bank, 
81  Ind.  515. 

52.  Johnson  School  Tp.  r.  Citizens'  Bank, 
81  Ind.  515. 

53.  Hartwell  r.  Littleton,  13  Pick.  (Mass.) 
229,  holding  that  under  the  clause  in  St. 
(1826)  c.  143,  that  the  school-committee  of 
each  town  shall  procure  class-books  at  the 
expense  of  the  town  to  be  paid  for  out  of  the 
town  treasury,  the  school-committee  may  pro- 
cure books  on  the  credit  of  the  town,  or  their 
o^^^l  credit,  and  thereby  make  themselves 
creditors  of  the  town. 

Under  Iowa  Code  (1897),  §  2783,  a  board 
of  school  directors  may  contract  an  indebted- 
ness for  scliool  supplies,  payable  out  of  the 
contingent  fund,  although  no  funds  are  on 
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however,  debts  against  the  district  cannot  be  contracted  for  such  purposes.^* 
Some  statutes  hmit  the  amount  which  may  be  expended  in  any  one  year  for  such 
apparatus.^'^ 

b.  What  Apparatus  or  Appliances  May  Be  Provided.  As  to  what  apparatus 
or  apphances  may  or  should  be  provided  under  such  statutes  depends  upon  the 
terms  of  the  particular  statute. It  has  been  held  that  a  statutory  provision 
authorizing  or  requiring  "apparatus/'  "appliances/'  or  "appendages"  to  be 
provided  for  school  purposes,  authorizes  a  purchase  of  suitable  maps  and  charts/^ 
a  mathematical  chart/^  music  charts/"^^  mathematical  blocks/^  a  globe  representing 
the  movements  of  the  earth,  moon,  and  sun,^^  and  a  fence  inclosing  a  school-house 
site  and  separating  it  from  adjacent  lands;  and  that  it  does  not  authorize  the 
purchase  of  a  stereoscope  and  stereoscopic  views,®^  or  a  "reading  circle  library  and 


hand  at  the  time  from  which  the  indebted- 
ness may  be  paid  (Johnson  x>.  Cedar  School 
Corp.,  117  Iowa  319,  90  N.  W.  713;  Hanna 
V.  Wright,  116  Iowa  275,  89  N.  W.  1108)  ; 
but  it  was  otherwise  under  the  code  of  1873, 
section  1729  (see  Yaggy  X).  Monroe  Dist.  Tp., 
80  Iowa  121,  45  N.  W.  553;  Bellmeyer  v. 
Marshalltown  Independent  Dist.,  44  Iowa 
564). 

54.  Clark  X).  Iroquois  County  Dist.  No.  1, 
78  111.  474. 

-.  55.  Hanna  X),  Wright,  116  Iowa  275,  89 
N.  W.  1108;  Greenville  Tp.  Bd.  of  Educa- 
tion V.  Andrews,  51  Ohio  St.  199,  37  N.  E. 
260;  State  v.  Freed,  10  Ohio  Cir.  Ct.  294, 
6  Ohio  Cir.  Dec.  550;  Kane  v.  School  Dist. 
No.  3,  52  Wis.  502,  9  N.  W.  459. 

56.  See  Yaggy  f.  Monroe  Dist.  Tp.,  80 
Iowa  121,  45  N.  W.  553 ;  Affholder  r.  State, 
51  Nebr.  91,  70  N.  W.  544;  Plymouth  First 
Nat.  Bank  v.  Harrison  Tp.  Bd.  of  Education, 
15  Ohio  Cir.  Ct.  561,  8  Ohio  Cir.  Dec.  283; 
State  y.  Freed,  10  Ohio  Cir.  Ct.  294,  6  Ohio 
Cir.  Dec.  550;  McGee  t.  Franklin  Pub.  Co., 
15  Tex.  Civ.  App.  216,  39  S.  W.  335,  holding 
that  authority  to  buy  furniture  for  school - 
houses  does  not  authorize  the  purchase  of 
a  "  Normal  Series  Grammar  Chart." 

A  cabinet  containing  a  number  of  geo- 
graphical maps,  so  that  they  may  be  con- 
veniently displayed,  and  the  whole  series 
when  not  in  use,  inclosed  and  protected  are, 
under  Ohio  Rev.  St.  §  3987,  in  reference 
to  furnishings  for  a  school-room,  and  do 
not  fall  within  the  limitation  of  section  3995, 
as  philosophical  and  other  apparatus  for  the 
demonstration  of  branches  of  education,  and 
therefore  may  be  furnished  to  a  school  by 
the  board  of  education.  Plymouth  First  Nat. 
Bank  y.  Harrison  Tp.  Bd.  of  Education,  15 
Ohio  Cir.  Ct.  561,  8  Ohio  Cir.  Dec.  283. 

Whether  a  well  is  a  necessary  appendage 
to  a  school-house,  within  a  statute  providing 
that  "  the  district  board  shall  provide  the 
necessary  appendages  for  the  school-house 
during  the  time  a  school  is  taught  therein " 
is  a  question  for  the  jury  to  decide.  Hemme 
v.  Osage  County  School  Dist.  No.  4,  30  Kan. 
377,  1  Pac.  104. 

57.  Gibson  v.  Vevay  Tp.  School  Dist.  No. 
5,  36  Mich.  404  (holding,  however,  that 
national  business  multiplication  charts, 
being  charts  or  cards  containing  the  multi- 
plication table,  practical  forms  of  business 
contracts,  and  also  brief  mention  of  promi- 
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nent  historical  events,  are  not  necessary  ap- 
pendages to  the  school-house,  within  Comp. 
Laws  (1871),  §  3618);  State  v.  German 
Tp.,  2  Ohio  Cir.  Ct.  363,  1  Ohio  Cir.  Dec.  532 
(holding  that  under  Rev.  St.  §  3987,  em- 
powering the  board  of  education  to  build, 
enlarge,  repair,  and  furnish  the  necessary 
school-houses,  the  board  has  authority  to 
furnish  school  and  reading  charts)  ;  Honaker 
■V.  Pocatalico  Dist.  Bd.  of  Education,  42 
W.  Va.  170,  24  S.  E.  544,  54  Am.  St.  Rep 
847,  32  L.  R.  A.  413  (holding  that  under 
the  head  of  "  appliances,"  a  board  of  edu- 
cation may  provide  maps  and  charts,  but  it 
must  be  made  to  appear  that  they  are  not 
mere  school-books  in  some  other  form  or 
under  some  other  name,  but  something  of 
which  a  few  will  answer  the  needs  of  all, 
suitable  to  the  school,  and  reasonably  neces- 
sary to  enable  the  teacher  to  impart  instruc- 
tion to  the  pupils  more  efficiently  in  such 
branches  as  are  required  to  be  taught). 

58.  Chase  Countv  School-Dist.  No.  17  v. 
Swayze,  29  Kan.  211. 

59.  W.  P.  Myers  Pub.  Co.  x.  White  River 
School  Tp.,  28  Ind.  App.  91,  62  N.  E.  66, 
holding  that  music  charts,  not  being  general 
text-books  for  the  use  of  the  individual 
pupils,  but  a  few  sufficing  for  the  school, 
can  be  purchased  by  the  school  trustees  for 
the  use  of  the  schools, 

60.  State  f.  Freed,  10  Ohio  Cir.  Ct.  294, 
6  Ohio  Cir.  Dec.  550,  holding,  however,  that 
a  contract  to  purchase  such  blocks  beyond 
the  amount  limited  by  Rev.  St.  §  3995,  is 
void. 

61.  Greenville  Tp.  Bd.  of  Education  n. 
Andrews,  51  Ohio  St.  199,  37  N.  E.  260,  hold- 
ing that  "Andrews'  Tellurian  Globes,"  con- 
sisting of  a  globe  representing  the  earth,  and 
a  smaller  one  representing  the  moon,  and 
other  parts,  so  constructed  as,  when  operated, 
to  represent  the  relative  motions  of  the  earth 
and  moon  with  respect  to  each  other  and  the 
sun,  and  to  explain  the  various  natural  phe- 
nomena caused  by  the  motions  of  the  earth, 
moon,  and  sun,  is  an  apparatus  within  Rev. 
St.  §  3995,  limiting  the  amount  which  a 
board  of  education  may  expend  for  such 
purposes  in  any  one  year. 

62.  Creager  v.  Wright  Tp.  School-Dist. 
No.  9,  62  Mich.  101,  28  N.  W.  794. 

63.  Bourbon  County  School  Dist.  No.  29 
V.  Perkins,  21  Kan.  536,  30  Am.  Rep.  447, 
holding  such  articles  not  to  be  "  necessary 
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cases but  that  an  affirmative  vote  of  the  quahfied  voters  at  a  lawfully 
assembled  meeting  is  necessary  to  a  purchase  of  such  articles. Authority  to  pro- 
vide for  the  teaching  of  music  implies  the  power  to  purchase  a  musical  instru- 
ment, such  as  an  organ. A  piano  may  be  purchased  for  the  purposes  of  a  high 
or  graded  school. 

e.  School  Libraries.  Provision  is  made  under  some  statutes  for  the  estab- 
lishment, maintenance,  and  regulation  of  school-district  libraries. It  has  been 
held  under  such  a  statute  that  the  legislature  has  power  to  specify  the  duties  of  the 
librarians  of  such  libraries;  ®^  that  the  inhabitants  of  the  school-district  may  also 
make  such  regulations  as  they  think  proper  for  the  government  of  the  librarian; 
that  the  school  trustees  may  direct  him  in  all  matters  relating  to  the  preservation 
of  the  books;  and  that  in  the  absence  of  regulations  or  directions  touching  the 
rights  of  the  inhabitants  and  the  duties  of  the  librarian,  an  action  cannot  be  main- 
tained against  him  for  refusing  to  allow  a  taxable  inhabitant  or  his  children  to 
take  books  from  the  library. 

4.  Contracts  —  a.  Capacity  of  District  to  Contract  in  General.  A  school- 
district  or  township  can  contract  only  in  its  corporate  capacity,^*  and  has  the 
power  of  entering  into  such  contracts  and  such  only  as  are  expressly  or  impliedly 
authorized  by  statute, '^'^  and  as  are  authorized  by  legal  votes  passed  at  a  regularly 
called  district  meeting. '^^ 

b.  Powers  of  District  Boards,  Committees,  or  Other  Officers  —  (i)  In  Gen- 
eral. The  authority  of  school-district  boards,  committees,  or  other  officers  to 
bind  the  district  by  contracts  relative  to  school  matters  are  also  controlled  by 
statute,  and  are  such  only  as  are  conferred,  either  expressly  or  by  necessary  impli- 
cation, by  such  statute, or  as  are  authorized  by  a  vote  of  the  electors  of  the  school- 


appendages  for  the  school-house  "  within  the 
meaning  of  Gen.  St.  o.  92,  art.  4,  §  46. 

64.  Elkhart  First  Nat.  Bank  v.  Osborne, 
18  Ind.  App.  442,  48  N.  E.  256;  Marion  First 
Nat.  Bank  v.  Adams  School  Tp.,  17  Ind. 
App.  375,  46  N.  E.  832. 

65.  Bourbon  County  School  Dist.  No.  29 
V.  Perkins,  21  Kan.  536,  30  Am.  Rep.  447. 

66.  Bellmeyer  v.  Marshalltown  Independ- 
ent Dist.,  44  Iowa  564, 

67.  Knabe  v.  West  Bay  City  Bd.  of  Edu- 
cation, 67  Mich.  262,  34  N.  W.  568,  holding 
that  the  board  of  trustees  of  a  graded  school 
have  such  authority. 

68.  See  New  York  Consolidated  School 
Law,  tit.  13;  and  the  statutes  of  the  several 
states. 

Under  Ind.  Act  (1903),  c.  102  (Burns  An- 
not.  _  St.  Suppl.  (1905)  §§  4983/i-4983s) , 
providing  for  the  maintenance  and  manage- 
ment of  public  libraries  in  certain  cities,  a 
school  city  exercising  its  authority  over  the 
public  library  of  a  city  by  virtue  of  law, 
has  no  right  to  complain  that  the  manage- 
ment of  the  library  has  been  taken  over  by 
a  board  of  trustees  appointed  by  a  majority 
vote  of  the  members  of  the  common  council. 
Marion  v.  Forrest,  168  Ind.  94,  78  N.  E. 
187. 

69.  Kennedy  v.  Ray,  22  Barb.  (N.  Y.)  511. 

70.  Kennedy  v.  Ray,  22  Barb.  (N.  Y.)  511. 

71.  Kennedy  v.  Ray,  22  Barb.  (N.  Y.  )  511. 

72.  Kennedy  v.  Ray,  22  Barb.  (N.  Y.)  511. 

73.  Contracts  with  teachers  see  infra.  III, 
H,  3.  I    >  > 

Power  of  school  commissioner  to  contract 
for  interest  on  sale  of  school  land  see  Public 
Lands,  32  Cyc.  882,  887. 


74.  Stoughton  Third  School  Dist.  V.  Ather- 
ton,  12  Mete.  (Mass.)  105. 

75.  Snoddy  v.  Wabash  School  Tp.,  17  Ind. 
App.  284,  46  N.  E.  588,  holding  a  school 
township  not  liable  on  an  attorney-fee  clause 
in  its  note. 

Build  and  repair  division  fences. — A  school - 
district  may  contract  to  build  and  keep  in 
repair  a  division  fence,  as  part  of  the  con- 
sideration for  a  conveyance  of  land,  to  be 
used  as  a  public  school  site,  although  such 
contract  is  made  before  anj^  tax  to  build  or 
repair  the  fence  has  been  voted.  Albright  v. 
Riker,  22  Hun  (N.  Y.)  367. 

A  school  city  cannot  contract  for  the  con- 
struction of  a  street  in  front  of  its  property, 
nor  can  it  assume  payment  therefor  after  the 
work  is  completed.  Sutton  v.  Montpelier 
School  City,  28  Ind.  App.  315,  62  N.  E.  710. 

A  civil  township  can  make  no  valid  con- 
tract concerning  tlie  property  of  a  school 
township.  Jar  vis  v.  Jefferson  County 
Shelby  Tp.,  62  Ind.  257;  Jackson  Tp.  v. 
Barnes,  55  Ind.  136. 

76.  Stoughton  Third  School  Dist.  /*.  Ather- 
ton,  12  Mete.  (Mas!^.)  105. 

77.  Authority  to  contract:  For  furniture, 
apparatus,  and  oilier  apjiliances  see  supra, 
III,  E,  3.  For  tlie  purchase  or  lease  of 
school  ])i()iierty  see  supra.  III.  E,  1.  c.  To 
incur  indoht^Hliiess  see  infra,  TIT.  F.  1. 

Contracts  with  teachers  extending  beyond 
officer's  term  see  infra.  111.  11.  3,  a.  (iv). 

78.  Easton  School  Dist.  No.  4  r.  Snell,  24 
Mich.  350  (holding  that  tlie  district  board 
has  authority  under  the  Primary  School 
Law,  §^  4.  5,  9,  38,  to  purchase*  a  set  of 
books  suitable   for  district   records  without 
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district;  ^®  and  a  school-district  or  township  cannot  be  held  liable  on  contracts  of 
its  board  or  officers  which  they  had  no  legal  authority  to  make.^^  Thus  it  has 
been  held  under  the  various  statutes  that  such  board,  committee,  or  officers  have 
power  to  compromise  a  claim  against  the  district,  to  contract  for  repairs,  and  to 
insure  the  school  property.  But  on  the  other  hand  it  has  been  held  that  a  school- 
board  has  no  power  in  the  absence  of  express  legislative  authority  to  make  a  con- 
tract for  school  supplies  which  stipulates  for  the  payment  of  attorney's  fees  by 
the  school-district,^*  or  which  fixes  the  place  of  payment  at  any  other  place  than  at 
the  school  treasury.  Under  some  statutory  provisions  such  board  or  officers  can- 
not make  a  valid  contract  on  behalf  of  the  school-district  except  to  the  extent  that 
funds  have  been  appropriated  and  are  available  therefor,    as  under  a  provision  that 


the  vote  of  the  district)  ;  Gould  v.  Union 
Free  School  Dist.  No.  9,  34  Hun  (N.  Y.) 
16;  Washington  Academy  v.  Cruikshank,  43 
Misc.  (N.  Y.)  197,  88  N.  Y.  Suppl.  330 
(holding  that  a  contract  between  a  village 
board  of  education  and  the  trustees  of  a 
private  academy  for  the  instruction  therein 
of  public  school  pupils  is  not  ultra  vires). 
See  also  Perkins  v.  Newark  Bd.  of  Educa- 
tion, 161  Fed.  767. 

Burial  of  dead  from  smallpox. —  Under  the 
Pennsylvania  act  of  April  11,  1899,  empower- 
ing school-boards  to  act  with  a  view  to 
abating  any  contagious  disease  prevalent  in 
their  district,  a  school-board  has  power 
through  a  committee  of  the  board  to  enter 
into  a  contract  with  an  undertaker,  binding 
upon  the  school-district,  to  bury  a  poor  per- 
son who  has  died  of  smallpox.  Marlatt  v. 
Aleppo  Tp.  School  Dist.,  34  Pa.  Super.  Ct. 
323. 

In  Canada  a  joint  board  of  grammar  and 

common  school  trustees  are  a  corporate  body, 
capable  of  contracting  and  being  sued,  al- 
though the  separate  corporate  existence  of 
each  continues;  and  they  are  therefore 
liable  for  work  done  under  a  contract  made 
by  them  for  an  addition  to  a  school-house. 
Oliver  v.  Union  School  Trustees,  29  U.  C. 
Q.  B.  409. 

79.  American  Ins.  Co.  v.  Willow  Dist.  Tp., 
55  Iowa  606,  8  N.  W.  472;  Union  Free 
School  Dist.  No.  4  v.  Grear,  57  Misc.  (N.  Y.) 
472,  109  N.  Y.  Suppl.  931,  holding  that  under 
a  vote  to  enlarge  a  school  building  at  a  cost 
not  to  exceed  a  certain  sum  to  be  raised  by 
tax,  the  board  of  education  cannot  contract 
for  alterations,  at  a  cost  of  more  than  one 
third  of  the  entire  sum,  which  are  so  ex- 
tensive as  to  constitute  a  remodeling  of  the 
entire  interior  of  the  existing  building. 

80.  State  v.  Perrysburg  Tp.  Bd.  of  Edu- 
cation, 35  Ohio  St.  519;  Mest  v.  Earle  Tp. 
School  Dist.,  2  Vv^oodw.   (Pa.)  257. 

A  trustee  of  a  civil  township  has  no  au- 
thority to  execute  a  contract  for  the  benefit 
of  the  property  of  the  school  township. 
Jackson  Tp.  v.  Columbus  Home  Ins.  Co.,  54 
Ind.  154. 

Temporary  aid  to  poor  children. —  Ind.  Act 

(1899),  §  6,  providing  that  if  the  parent 
or  custodian  of  any  child  is  too  poor  to 
furnish  it  with  the  necessary  clothing  and 
books  with  which  to  attend  school,  "  then 
the  school  trustees  shall  furnish  temporary 
aid  for  such  purpose,"  which  shall  be  repaid 
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on  the  certificate  of  said  officers  by  the 
county  commissioners,  does  not  authorize  a 
school  corporation  to  contract  a  debt  on 
behalf  of  the  county  with  third  persons  for 
furnishing  such  supplies.  Miami  County 
Com'rs  V.  Falk,  29  Ind.  App.  683,  65  N.  E. 
10. 

81.  Norton  v.  Tinmouth  School  Dist.  No. 
7,  37  Vt.  521. 

82.  Leonard  v.  State,  67  Nebr.  635,  93 
N.  W.  988,  holding  that  under  Comp.  St. 
c.  79,  subd.  4,  §  13,  the  director  of  a  school- 
district  with  the  consent  of  the  moderator 
may  contract  for  repairs  on  a  school-house 
of  a  district  during  vacation,  and  that  it  is 
not  necessary  that  such  contract  be  entered 
into  at  a  regular  meeting  of  the  school-board. 

83.  Clark  School  Tp.  v.  Home  Ins.,  etc., 
Co.,  20  Ind.  App.  543,  51  N.  E.  107,  holding 
that  under  Rev.  St.  (1897)  §  4444  (Burns 
Rev.  St.  (1894)  §  5920)  a  school  township 
trustee  has  implied  power  to  expend  a  rea- 
sonable sum  in  insuring  the  school  property 
against  fire.  Compare  American  Ins.  Co.  V. 
Willow  Dist.  Tp.,  55  Iowa  606,  8  N.  W. 
472. 

84.  Weir  Furnace  Co.  v.  Seymour  Inde- 
pendent School  Dist.,  99  Iowa  115,  68  N.  W. 
584. 

85.  Weir  Furnace  Co.  v.  Seymour  Inde- 
pendent School  Dist.,  99  Iowa  115,  68  N.  W. 
584. 

86.  People  v.  Lathrop,  19  How.  Pr.  (N.  Y.) 
358;  Davis  v.  Ft.  Spring  Dist.,  38  W.  Va. 
382,  18  S.  E.  588,  holding  that  under  Code, 
c.  45,  §  45,  making  it  unlawful  to  contract 
for  more  than  the  funds  available  for  the 
fiscal  year,  the  value  of  a  school-house  and 
site  yet  unsold,  although  intended  to  be  sold, 
cannot  be  considered  in  estimating  the 
amount  of  money  available  in  the  fiscal  year 
for  contracts  and  expenditures. 

The  failure  of  the  board  of  education  of 
the  city  of  New  York  to  make  an  appropria- 
tion as  authorized  by  the  provisions  of  the 
Consolidation  Act  to  pay  a  contractor  for 
work  done  on  a  public  school  building,  under 
a  contract  approved  and  ratified  by  the  board 
does  not  invalidate  such  contract  and  pre- 
clude a  recovery  by  the  contractor  where 
he  performs  the  work  in  good  faith  without 
knowledge  that  the  appropriation  had  not 
been  made,  and  where  he  has  no  means 
under  the  statute  of  protecting  himself 
against  the  board's  exhausting  appropria- 
tions available  and  sufficient  at  the  time  the 


SCHOOLS  AND  SCHOOL-DISTRICTS    [35  Cye.]  951 


they  shall  not  contract  debts  in  excess  of  the  amount  voted  by  the  school-district/^ 
or  that  they  shall  not  create  a  debt  not  included  in  the  annual  estimate,  without 
special  authority  therefor/^  Where,  however,  the  power  to  contract  is  fully 
executed,  and  something  unauthorized  is  added,  which  is  clearly  distinguishable 
from  the  rightful  execution,  the  execution  of  the  power  so  far  as  authorized  is 
good,  and  void  as  to  the  excess. A  de  facto  school  officer  may  bind  a  school- 
district  by  a  contract  otherwise  within  his  powers. 

(ii)  Notice  of  Limitations  on  Power.  All  persons  dealing  with  district 
boards,  committees,  or  officers  are  bound  to  ascertain  the  limits  of  their  authority  as 
fixed  by  statutory  or  organic  law,  and  are  therefore  chargeable  with  notice  of  any 
limitations  thereon,''^  as  in  respect  to  the  amount  they  are  authorized  to  expend. 

(ill)  Powers  in  Respect  to  Particular  Contracts — (a)  Construc- 
tion of  Buildings,  The  power  of  a  district  board,  committee,  or  other  officers  to 
enter  into  a  contract  for  the  construction  of  a  school  building  is  controlled  by 
statutes,  under  which  it  is  usually  provided  that  a  school-board  may  enter 
into  a  contract  for  the  erection  of  a  school-house  only  upon  the  petition  or  author- 
ity of  the  voters  of  the  district, at  an  annual  meeting  on  a  designated  day,®^  and 
then  only  within  the  limits  of  the  power  so  conferred;  ®^  that  such  contract  can 


contract  was  made  to  pay  for  the  work. 
Van  Dolsen  v.  New  York  Bd.  of  Education, 
162  N.  y.  446,  56  N.  E.  990  [reversing  29 
N.  Y.  App.  Div.  501,  51  N.  Y.  Suppl.  720]. 

87.  Carbon  County  School  Dist.  No.  3  v. 
Western  Tube  Co.,  5  Wyo.  185,  38  Pac.  922, 
holding  that  Rev.  St.  §  3936,  does  not 
authorize  a  district  board  to  contract  debts 
in  excess  of  the  appropriation  made  for  that 
purpose  by  the  annual  district  meeting. 

88.  Union  Nat.  Bank  v.  Franklin  School 
Tp.,  31  Ind.  App.  699,  68  N.  E.  328;  Lincoln 
Scliool  Tp.  V.  American  Scliool  Furniture 
Co.,  31  Ind.  App.  405,  68  N.  E.  301. 

89.  State  v.  Perrysburg  Tp.  Bd.  of  Educa- 
tion, 35  Ohio  St.  519. 

90.  Smith  v.  Coman,  47  N.  Y.  App.  Div. 
116,  62  N.  Y.  Suppl.  106,  holding  that  where 
a  trustee  of  a  scliool-district  is  appointed 
by  the  school  commissioner,  the  fact  that  he 
holds  de  facto  title  to  the  office  is  sufficient 
to  enable  third  parties  to  recover  against 
the  district  for  school  supplies  ordered  by 
him.    See  also  supra,  III,  D,  6,  b. 

91.  Connecticut. — Turney  v.  Bridgeport,  55 
Conn.  412,  12  Atl.  520. 

Indiana.—  Silver  v.  Indiana  State  Bd.  of 
Education,  35  Ind.  App.  438,  72  N.  E.  829, 
(App.  1904)  71  N.  E.  667. 

loiva. —  Douds  Independent  School  Dist.  v. 
McClure,  136  Iowa  122,  113  N.  W.  554. 

Kansas. —  School  Dist.  No.  80  v.  Brown, 
2  Kan.  App.  309,  43  Pac.  102. 

Ohio.— State  V.  Freed,  10  Ohio  Cir.  Ct. 
294,  6  Ohio  Cir.  Dec.  550. 

Pemisylvania. —  Roland  v.  Reading  School 
Dist.,  161  Pa.  St.  102,  28  Atl.  995  (holding 
that  a  person  contracting  with  a  school- 
district  is  bound  to  know  what  contract  the 
board  has  authorized  its  president  to  make)  ; 
Rutledge  v.  MeCue,  10  Kulp  57. 

West  Virginia. —  Honaker  v.  Pocatalico 
Dist.  Bd.  of  Education,  42  VV.  Va.  170,  24 
S.  E.  544,  57  Am.  St.  Rep,  847,  32  L.  R.  A. 
413. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  188. 


But  compare  Baker  v.  Barton  School  Dist. 
No.  2,  46  Vt.  189. 

Persons  contracting  with  a  school  trustee 
are  bound  to  take  notice  of  his  official  char- 
acter, and  that  he  can  only  bind  his  town- 
ship by  contracts  authorized  by  law,  and  it 
is  incumbent  upon  those  who  deal  with  him 
to  ascertain  whether  he  is  acting  within  his 
authority.  Bloomington  School  Tp.  v.  Na- 
tional School  Furnishing  Co.,  107  Ind.  43,  7 
N.  E.  760  ;  Union  School  Tp.  v.  Crawfordsville 
First  Nat.  Bank,  102  Ind.  464,  2  N.  E.  194. 

92.  Turney  v.  Bridgeport,  55  Conn.  412, 
12  Atl.  520. 

93.  People  v.  Banfield,  6  How.  Pr.  (N.  Y.) 
437  (holding  that  the  inhabitants  of  a  school- 
district  cannot  empower  a  building  com- 
mittee to  advertise  or  make  a  contract  for 
building  a  school-house,  or  to  do  any  other 
act  binding  upon  the  trustees  without  their 
assent,  as  the  statute  merely  empowers  the 
inhabitants  to  provide  the  means,  and  then 
empowers  the  trustees  to  build)  ;  Perkins  v. 
Newark  Bd.  of  Education,  161  Fed.  767. 

A  school-district  may  contract  for  the  pro- 
tection of  third  persons  furnishing  material 
to  contractors,  to  be  used  in  the  construction 
of  a  school  building,  under  a  power  to  erect 
school  buildings  and  to  provide  for  payment 
therefor.  Connor  Co.  i\  ^Etna  Indemnity  Co., 
136  Wis.  13,  115  N.  W.  811. 

94.  District  1  Bd.  of  Education  v.  Roehr, 
23  111.  App.  629 ;  School  Dist.  No.  80  r.  Brown, 
2  Kan.  App.  309,  43  Pac.  102;  St.  Paul 
Capital  Bank  v.  Baines  Countv  Scliool-Dist. 
No.  53,  1  N.  D.  479,  48  N.  W.  363. 

95.  Fluty  r.  School-Dist.  No.  11,  49  Ark. 
94,  4  S.  W.  278,  holding  that  where  the  law 
fixes  a  certain  time  and  place  for  transacting 
the  business  of  a  school-district,  and  a  meet- 
ing is  held  on  a  dilVeront  day  and  authority 
is  voted  to  tlie  school  directors  to  make  a 
contract  for  building  a  school-house,  the  con- 
tract in  pursnaneo  of  such  vote  is  void. 

96.  School  Dist.  No.  SO  r.  Brown.  2  Kan. 
App.  309,  43  Pac.  102;  Baker  r.  Barton 
School  Dist.  No.  2,  46  Vt.  189. 
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be  entered  into  only  to  the  extent  of  funds  provided  and  available  for  that  pur- 
pose; or  that  no  contract  can  be  made  relative  to  the  erection  of  a  school  building, 
the  cost  of  which  will  exceed  the  amount  appropriated  therefor  or  which  will 
exceed  a  given  amount. But  it  has  been  held  that  a  school-board  has  power  to 
contract  for  general  drawings  and  preliminary  specifications  for  a  school  building, 
although  for  want  of  funds  it  may  at  that  time  have  no  power  to  erect  the  build- 
ing, since  such  plans  are  no  part  of  the  construction.^ 

(b)  Employment  of  Counsel.  A  school-district  ordinarily  has  statutory  power, 
through  its  proper  boards  or  officers,  to  employ  counsel  to  represent  it  in  suits 
brought  by  or  against  it  or  any  of  its  officers  involving  the  interests  of  the  district,^ 


Build  new  school-house  or  enlarge  old  one. 

—  Where  a  vote  is  east  at  a  school  meeting 
to  build  a  new  school-house  or  enlarge  the 
old  one,  and  a  building  committee  is  chosen 
with  instructions  to  proceed  forthwith  to 
complete  the  work  which  is  in  its  hands,  the 
committee  has  power  at  its  election  to  either 
build  a  new  school-house  or  enlarge  the  old 
one,  Morse  v.  Newbury  School  Dist.  No.  7, 
3  Allen  (Mass.)  307. 

97.  Neta  York. —  Van  Dolsen  v.  New  York 
Bd.  of  Education,  162  N.  Y.  446,  56  N.  E. 
990  [reversing  29  N.  Y.  App.  Div.  501,  51 
N.  Y.  Suppl.  720]. 

North  Dakota. —  St.  Paul  Capital  Bank  v. 
Barnes  County  School-Dist.  No.  53,  1  N.  D. 
479,  48  N.  W.  363. 

West  Virginia. —  Davis  v.  Ft.  Spring  Dist. 
Bd.  of  Education,  38  W.  Va.  382,  18  S.  E. 
588,  holding,  however,  that  a  contract  for  the 
building  of  a  school-house  is  not  void  under 
Code,  c.  45,  §  45,  restricting  contracts  for 
that  purpose  to  the  amount  of  funds  avail- 
able for  the  fiscal  year,  although  the  contra?ct 
price  is  greater  than  the  available  funds,  if 
it  provides  that  no  liability  shall  be  imposed 
upon  the  board  for  anything  more  than  the 
sum  lawfully  available. 

Wisconsin. —  McGillivray  V.  Joint  School 
Dist.  No.  1,  112  Wis.  354,  88  N.  W.  310,  88 
Am.  St.  Rep.  969,  58  L.  E.  A.  100. 

United  States. —  St.  Paul  Capital  Bank  v. 
Barnes  County  School  Dist.  No.  26,  63  Fed. 
938,  11  C.  C.  A.  514. 

Canada. —  See  Smith  v.  Ft.  William  School 
Bd.,  24  Ont.  366. 

98.  Gahling  v.  Richardson  County  School 
Dist.  No.  56,  10  Nebr.  239,  4  N.  W.  1023; 
Wilson  V.  Chester  School  Dist.  No.  4,  32 
N.  H.  118;  Harris  v.  Canaan  School  Dist.  No. 
10,  28  N.  H.  58;  Perkins  v.  Newark  Bd.  of 
Education,  161  Fed.  767. 

99.  Turney  v.  Bridgeport,  55  Conn.  412, 
12  Atl.  520. 

1.  Fiske  V.  Lincoln  School  Dist.,  59  Nebr. 
51,  80  N.  W.  265,  58  Nebr.  163,  78  N.  W. 
392.  But  see  Perkins  v.  Newark  Bd.  of  Edn- 
cation,  161  Fed.  767. 

2.  Scott  V.  Hardin  Independent  School  Dist., 
91  Iowa  156,  59  N.  W.  15;  Templin  v.  Fre- 
mont Dist.  Tp.,  36  Iowa  411,  holding,  how- 
ever, that  the  president  of  a  school-district 
township  has  no  authority  to  employ  counsel 
at  request  of  the  district  unless  in  a  case 
brought  by  or  against  the  district. 

A  board  of  education  of  a  union  free  school 
district  created  under  N.  Y.  Laws  (1864), 
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c,  555,  had  authority  to  employ  counsel  to 
defend  an  action  brought  against  it.  Gould 
V.  Livonia  Bd,  of  Education,  34  Hun  (N.  Y.) 
16. 

Under  Tenn.  Act.  (1897),  c.  36,  §  6,  the 

state  superintendent  has  the  power  on  a  report 
that  any  portion  of  the  school  fund  has  been 
misappropriated,  illegally  disposed  of,  lost, 
or  uncollected,  to  employ  a  local  attorney  to 
collect  the  funds,  and  to  authorize  the  attor- 
ney to  retain  for  his  compensation  a  certain 
per  cent  of  the  money  actually  collected. 
State  h\  True,  116  Tenn.  294,  95  S.  W.  1028, 
holding  also  that  under  such  statute  the 
chairman  of  the  county  court  has  no  author- 
ity to  employ  an  attorney  to  institute  such  a 
suit,  and  to  contract  to  pay  him  a  specified 
fee  out  of  the  school  funds  of  the  county. 

An  appeal  to  a  county  or  state  superintend- 
ent from  a  decision  of  the  board  of  school 
directors  is  not  a  suit  by  or  against  the 
school-board  or  its  officers,  in  which  counsel 
may  be  employed  by  the  president  of  a 
school-district  township.  Templin  v.  Fremont 
Dist.  Tp.,  36  Iowa  411. 

Power  to  consult  counsel. — A  vote  by  a 
school-district  for  its  prudential  committee 
"  to  look  into  the  rights  of  the  district "  im- 
plies authority  to  consult  counsel  as  to  such 
rights,  but  not  to  prosecute  an  action.  Bur- 
gess V.  Uxbridge  School  Dist.,  100  Mass. 
132. 

Necessity  for  vote  of  district. —  In  Vermont 

the  prudential  committee  of  a  school-district 
has  no  authority,  without  a  vote  of  the  dis- 
trict to  that  effect,  to  employ  counsel  in  the 
name  of  the  district  to  defend  a  suit  against 
an  officer  of  the  district,  in  which  the  dis- 
trict mav  be  interested.  Harrington  v.  Al- 
burgh  S'ixth  School  Dist.  No.  6,  30  Vt. 
155. 

Attorney  member  of  committee. — ^Where 
an  attorney  is  employed  by  the  director  of  a 
school-district  to  defend  a  suit  in  a  justice's 
court,  and  the  suit  is  discontinued  and  an- 
other suit  brought  on  the  same  cause  of  ac- 
tion in  a  higher  court,  and  after  the  com- 
mencement of  proceedings  in  the  latter  court 
the  electors  of  the  district  meet  and  appoint 
a  committee,  of  which  the  attorney  is  a  mem- 
ber, to  defend  the  suit,  and  a  proposition  to 
rescind  the  acts  of  the  meeting  is  voted  down 
at  a  subsequent  meeting,  it  is  a  valid  contract 
of  employment  of  such  attorney,  and  the  fact 
that  the  committee  of  which  he  is  a  member 
stands  in  the  relation  of  public  officers  to 
the  district  does  not  affect  his  right  to  com- 
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and  this  power  may  be  implied  from  the  power  to  sue.^  But  such  power  does 
not  authorize  school  officers  to  employ  counsel  at  the  public  expense  to  defend 
a  fraud  perpetrated  by  such  officers  upon  the  district ;  *  nor  has  the  president  of  a 
school-board  power  to  bind  the  board  by  employing  an  attorney  and  authorizing 
him  to  enter  judgment  in  behalf  of  the  district  on  a  bond  held  by  the  district.^ 
Where  the  school-district  has  a  right  to  require  the  services  of  the  city  or  district 
attorney,  it  has  no  authority  to  incur  expense  in  the  employment  of  other 
counsel.^ 

(c)  Employment  of  Janitor  and  Engineer.  A  school-district  board  or  other 
proper  officers  are  usually  authorized  to  employ  a  janitor  for  a  school-house/  or 
an  engineer  to  take  charge  of  the  steam-heating  apparatus  of  a  school;  ^  and  such 
contract  must  be  made  by  the  board  or  officer  authorized  thereto  by  statute,^  and 
in  the  manner  and  under  the  conditions  required  by  the  terms  of  the  statute,^^ 
as  that  it  must  be  in  writing. 

(iv)  Estoppel  to  Deny  Authority.  As  a  general  rule  the  doctrine  that 
principals  are  estopped  from  denying  the  authority  of  agents  acting  within  the 
scope  of  their  apparent  powers  is  not  apphcable  to  public  officers,  and  if  a  con- 
tract is  made  by  a  school-board  or  officers  in  excess  of  their  authority,  the  school- 
district  cannot  be  held  Hable  on  the  ground  of  estoppel. But  where  a  contract 
is  made  by  a  board  or  officers  within  the  limit  of  their  general  powers,  and  per- 
formance thereunder  is  of  so  notable  a  character  that  it  may  be  deemed  to  be  done 
with  the  consent  of  the  district,  an  obligation  will  arise  on  the  part  of  the  district 
to  pay  for  the  work  done  or  services  performed,  although  the  particular  board  or 
officers  had  in  fact  no  such  authority ;    and  the  plea  or  defense  of  ultra  vires  is 


pensation.  McCaffrey  v.  Montello  School 
Dist.  No.  1,  74  Wis.  100,  42  N.  W.  103. 

3.  State  V.  Aven,  70  Ark.  291,  67  S.  W. 
752;  Kingsbury  v.  Quincy  Centre  School 
Dist.,  12  Mete.  (Mass.)  99. 

4.  Scott  V.  Hardin  Independent  Dist.,  91 
Iowa  136,  59  N.  W.  15. 

5.  Com.  V.  Kerr,  25  Pa.  Co.  Ct.  645. 

6.  Denman  v.  Webster,  139  Cal.  452,  73 
Pac.  139,  (1902)  70  Pac.  1063. 

7.  Oberdorfer  v.  Louisville  School  Bd.,  120 
Ky.  112,  85  S.  W.  696,  27  Ky.  L.  Rep.  508 
(holding  that  under  St.  (1903)  §§  2954, 
2956,  the  school-board  of  a  city  may  employ 
a  janitor  for  a  school  building,  and  that  hav- 
ing done  so  it  is  its  duty  to  pay  his  salary 
from  the  fund  for  educational  purposes)  ; 
Taylor  v.  School  Dist.  No.  3,  60  Mo.  App. 
372;  Weidman  v.  Lyons  Bd.  of  Education,  4 
Silv.  Sup.  (N.  Y.)  240,  7  N.  Y.  Suppl.  309. 
See  also  People  v.  New  York  Bd.  of  Educa- 
tion, 104  N.  Y.  App.  Div.  162,  93  N.  Y.  Suppl. 
300. 

Removal  of  janitor. —  Under  N.  Y.  Laws 
(1856),  c.  129,  the  board  of  education  had 
power  to  remove  the  janitor  at  its  pleas- 
ure, which  power  became  a  term  of  the  con- 
tract by  which  such  janitor  was  employed. 
Weidman  v.  Lyons  Bd.  of  Education,  4  Silv. 
Sup.  (N.  Y.)  240,  7  N.  Y.  Suppl.  309. 

Compensation  of  janitor  under  N,  Y. 
Labor  Law  (Laws  (1897),  c.  415,  §  3,  as 
amended  by  Laws  (1899),  c.  567),  and  Laws 
(1900),  c.  298,  in  connection  with  the  Greater 
New  York  Charter  (Laws  (1897),  c.  378), 
see  Farrell  v.  New  York  City  Bd.  of  Educa- 
tion, 113  N.  Y.  App.  Div.  405,  98  N.  Y. 
Suppl.  1046,  also  construing  the  present 
Greater  New  York  Charter   (Laws  (1901), 


c.  466,  §§  10,  56),  in  respect  to  a  janitor's 
salary. 

8.  People  V.  Long  Island  City  Bd.  of  Edu- 
cation, 84  Hun  (N.  Y.)  417,  32  N.  Y.  Suppl. 
377,  holding  that  the  Long  Island  City 
Charter  (Laws  1871),  c.  461,  subc.  2,  tit.  9, 
§  2,  subd.  2),  providing  that  the  board  of 
education  of  that  city  shall  have  power  to 
employ  necessary  workmen,  authorizes  such 
board  to  appoint  an  engineer  to  take 
charge  of  the  steam-heating  apparatus  of  a 
school. 

9.  Taylor  v.  School  Dist.  No.  3,  60  Me. 
App.  372,  holding  that  under  Rev.  St.  §  3157, 
the  board  of  directors  only  is  the  proper 
party  to  make  a  valid  contract  with  another 
to  sweep  the  district  school-house  and  keep 
fires  therein  during  the  school  term,  and  that 
such  a  contract  made  by  a  teacher  is  not 
binding  upon  the  district,  although  the  board 
refuses  to  make  it  and  such  services  are  ab- 
solutely necessary. 

10.  See  Taylor  v.  School  Dist.  No.  3,  60 
Mo.  App.  372. 

11.  Taylor  v.  School  Dist.  No.  3,  60  Mo. 
App.  372. 

12.  See,  generally.  Principal  and  Agent, 
31  Cyc.  1332  et  seq. 

13.  Silver  v.  Indiana  St.  Bd.  of  Education, 
35  Ind.  App.  438,  72  N.  E.  829,  (App.  1904) 
71  N.  E.  667;  Miller  v.  New  York,  3  Hun 
(N.  Y.)  35,  5  Thomps.  &  C.  210,  holding 
tliat  where  bills  are  incurred  by  the  trustees 
of  a  school-district  for  work  and  materials 
in  excess  of  that  authorized,  the  school-dis- 
trict cannot  be  held  liable  on  the  ground  of 
estoppel. 

14.  Kroatz  /•.  St.  Cloud  School  Dist.,  79 
Minn.  14,  81  N.  W.  533. 

[Ill,  E,  4,  b,  (IV)] 
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not  available  to  the  school-district  while  it  is  in  receipt  of  and  enjoying  the  benefits 
of  the  contract.^^ 

c.  Individual  Interest  of  Officers.  As  a  general  rule  it  is  unlawful  for  a  mem- 
ber of  a  school-board  or  a  school  officer  to  enter  into  any  contract  on  behalf  of  the 
school-district  in  which  he  has  an  individual  interest. In  some  jurisdictions  it 
is  held  that  a  contract  so  entered  into  is  void;  but  in  other  jurisdictions  such 
contracts  are  merely  voidable/^  and  are  binding  when  properly  ratified/'^  But  it 
has  been  held  that  a  majority  of  a  building  committee  appointed  by  a  school- 
district  to  superintend  the  erection  of  a  school-house  may  employ  one  of  their 
number  to  do  the  work,  and  unless  there  is  fraudulent  dealing  such  person 
may  in  his  own  name  recover  of  the  district  the  amount  of  his  claims. It  has 
also  been  held  that  a  school-committee  may  contract  with  one  of  their  own 
number  to  board  a  teacher.^^ 

d.  Letting  of  Contracts  —  (i)  Proposals  and  Bids  in  General.  The 
statutes  usually  provide  that  a  school-board,  committee,  or  officer  in  letting 
contracts  on  behalf  of  the  school-district,  such  as  for  the  construction  or  improve- 


15.  Washington  Academy  v.  Cruikshank,  43 
Misc.  (K  Y.)  197,  88  N.  Y.  Suppl.  330. 

16.  Escondido  Lumber,  etc.,  Co,  v.  Bald- 
win, 1  Cai.  App.  606,  84  Pac.  284;  Com.  v. 
Miller,  31  Pa.  Super.  Ct.  309;  Elwood  Lum- 
ber Co.  z;.  Frey,  19  Pa.  Co.  Ct.  56;  Miller 
V.  Sullivan,  32  Wash.  115,  72  Pac.  1022;  La- 
ment V.  Aldboro  School  Trustees,  5  Can.  L.  J. 
93,  holding  that  a  school  trustee  cannot,  even 
by  the  consent  of  his  co-trustees,  be  a  con- 
tractor for  the  building  of  a  school-house. 

Liability  for  penalty  of  a  member  of  a 
school-board,  under  the  Elementary  Educa- 
tion Act  (1870),  §  34,  for  being  concerned 
in  a  contract  see  Barnacle  v.  Clark,  [1900] 
1  Q.  B.  279,  64  J.  P.  87,  69  L.  J.  Q.  B.  15, 
81  L.  T.  Rep.  N.  S.  484,  48  Wkly.  Rep.  336; 
Cantin  v.  Lachance,  19  Quebec  Super.  Ct.  144. 
See  also  supra,  III,  D,  7,  a. 

Contract  before  statute. — A  statute  pro- 
hibiting a  member  of  a  school-board  from 
being  employed  by  said  board  does  not  pre- 
vent a  recovery  for  services  performed  by  a 
member  of  the  board  after  the  passage  of  the 
act,  under  a  contract  entered  into  before  its 
passage.  Harrison  v.  School  Dist.,  2  C.  PI. 
(Pa.)  243. 

17.  Independent  School  Dist.  No,  5  v.  Col- 
lins, 15  Ida,  535,  98  Pac.  857;  Alexander  v. 
Johnson,  144  Ind.  82,  41  N.  E,  811;  Wingate 
v.  Harrison  School  Tp,,  59  Ind,  520  (holding 
that  a  note  executed  by  a  school  trustee  in 
pursuance  of  a  contract  whereby  he  is  to 
share  in  the  profits  of  a  certain  improvement 
of  the  school  property  is  void)  ;  Weitz  v.  Des 
Moines  Independent  Dist,,  78  Iowa  37,  42 
N.  W.  577  (holding  that  an  agreement  by  a 
board  of  directors  of  an  independent  school- 
district  to  employ  one  of  the  directors  as 
local  superintendent  of  the  construction  of 
a  school  building,  and  to  pay  him  for  such 
services,  is  void)  ;  Poling  v.  Philippi  Dist. 
Bd.  of  Education,  56  W,  Va.  251,  49  S,  E. 
148, 

Return  of  compensation  received. —  A  de- 
cree declaring  void  an  agreement  by  the 
board  of  directors  of  a  school-district  to  em- 
ploy one  of  their  number  as  superintendent 
of  construction  of  a  school  building  should 
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provide  that  the  money  received  by  such  di- 
rector as  compensation  for  his  services  should 
be  returned  to  the  district,  Weitz  v.  Des 
Moines  Independent  Dist,,  87  Iowa  81,  54 
N.  W,  70, 

Evidence, —  The  record  of  the  proceedings 
of  a  school-board  signed  by  the  secretary 
thereof  reciting  a  resolution  to  accept  the 
bid  of  one  of  its  own  members  to  furnish 
supplies  is  sufficient  evidence  of  such  an  un- 
lawful contract.  Alexander  v.  Johnson,  144 
Ind,  82,  41  N,  E.  811. 

Contract  with  wife  of  member. —  Under 
Ida.  Sess,  Laws  (1809),  invalidating  any 
contract  made  by  a  board  of  school  trustees 
in  which  any  trustee  is  pecuniarily  inter- 
ested, a  contract  made  with  the  wife  of  a 
member  of  the  board,  employing  her  to  teach 
in  the  school  over  which  such  board  has 
supervision,  is  void,  as  her  husband  is  pecuni- 
arily interested,  Nuckols  v.  Lyle,  8  Ida. 
589,  70  Pac.  401. 

18.  Currie  v.  Murray  County  School  Dist, 
No,  26,  35  Minn.  163,  27  N,  W,  922,  holding 
that  a  contract  between  a  director  or  trustee 
of  a  school-district  and  the  other  trustees  for 
the  erection  by  him  of  a  school-house  in  the 
district  is  against  public  policy,  and  is  void- 
able by  the  trustees  irrespective  of  its  fair- 
ness or  unfairness, 

A  contract  by  a  school-board  for  the  pur- 
chase of  land  for  a  school  site  owned  by  one 
of  its  members,  the  resolution  to  purchase 
which  was  carried  by  the  vote  of  such  mem- 
ber, all  the  members  of  the  board,  however, 
acting  in  good  faith,  is  not  void  but  voidable 
merely.  Trainer  v.  Wolfe,  140  Pa.  St,  279, 
21  Atl,  391.  See  also  Witmer's  Appeal,  (Pa. 
1888)  15  Atl,  428, 

19.  Trainer  v.  Wolfe,  140  Pa,  St,  279,  21 
Atl,  391,  holding  that  a  contract  by  a  school- 
board  for  the  purchase  for  a  school  site  of 
land  owned  by  one  of  its  members  is  binding, 
when  ratified  by  a  resolution  of  a  new  and 
entirely  disinterested  board  acting  with  full 
knowledge  of  all  the  facts. 

20.  Junkins  v.  Doughty  Falls  Union  School 
Dist.,  39  Me,  220, 

gl.  Brown  v.  School  Dist.,  55  Vt.  43, 
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ment  of  a  school  building/-^^  or  for  furnishing  school  supplies, shall  give  due  notice 
by  advertisement  of  the  intention  to  receive  bids,^*  and  shall  determine  the  speci- 
fications for  such  bids.^^  It  is  also  usually  provided  that  such  contract  shall  be 
let  to  the  lowest  responsible  bidder,^^  upon  his  giving  bond  for  the  faithful  per- 
formance of  his  contract,^^  and  provided  his  bid  is  in  the  proper  form  and  is 
received  within  the  proper  time.^^  Under  some  statutes,  where  the  terms  and 
conditions  are  left  to  the  discretion  of  the  school-board,  it  may  change  the  speci- 
fications after  bids  have  been  received  so  as  to  reduce  the  cost  of  the  school  build- 
ing, if  it  does  not  change  the  general  plans  of  the  building.^^  But  on  the  other 
hand  it  has  been  held  that  a  contractor  cannot  be  allowed  to  amend  and  increase 
his  bid  after  it  has  been  opened  on  account  of  an  alleged  mistake  which  does  not 
appear  on  the  face  of  the  original  bid.^^    It  is  sometimes  provided  that  the  bidder 


22.  Cedar  Rapids  Lumber  Co.  v.  Fisher, 
129  Iowa  332,  105  N.  W.  595,  4  L.  R.  A. 
N.  S.  177;  Weitz  v.  Des  Moines  Independent 
Dist.,  79  Iowa  423,  44  N.  W.  6'96;  Stock  Tp. 
Bd.  of  Education  v.  Mills,  38  Ohio  St.  383 
(holding  that  the  duty  imposed  by  the  school 
law  upon  township  boards  of  education  to 
advertise  and  let  to  the  lowest  responsible 
bidder  any  contract  for  the  building  or  im- 
proving of  a  school-house  involving  more 
than  five  hundred  dollars  cannot  be  delegated 
to  the  subdistrict  in  which  the  work  is  to  be 
done)  ;  Carbon  County  School  Dist.  No.  3  v. 
Western  Tube  Co.,  13  Wyo.  304,  80  Pac. 
155. 

23.  See  State  v.  York  County,  13  Nebr. 
57,  12  N.  W.  816. 

24.  Scola  v.  Montclair  Bd.  of  Education, 
(N.  J.  Sup.  1908)    71   Atl.  299;   State  v. 

Columbus  Bd.  of  Education,  10  Ohio  Dec. 
(Reprint)   314,  20  Cine.  L.  Bui.  156;  Cris- 

well  V.  Everett  School  Dist.  No.  24,  34  Wash. 

420,  75  Pac.   984;    and  cases  cited  supra, 

notes  22  and  23. 

25.  Criswell  v.  Everett  School  Dist.  No.  24, 
34  Wash.  420,  75  Pac.  984. 

26.  Jacobson  v.  Elizabeth  Bd.  of  Education, 
(N.  J.  Sup.  1906)  64  Atl.  609  (holding  that 
under  Pub.  Laws  (1904),  Special  Sess.  §  53, 
requiring  a  municipal  board  of  education  to 
award  contracts  for  school  supplies  to  the 
lowest  responsible  bidder  it  must  make  the 
award  to  such  bidder)  ;  Board  of  Education 
V.  Mills,  38  Ohio  St.  383;  State  v.  Columbus 
Bd.  of  Education,  10  Ohio  Dec.  (Reprint) 
314,  20  Cine.  L.  BuL  156;  Carbon  County 
School  Dist.  No.  3  v.  Western  Tube  Co.,  13 
Wyo.  304,  80  Pac.  155. 

Under  an  Indiana  statute  (Burns  Annot  St. 
§  8085t),  it  is  the  duty  of  the  township 
trustee  to  sign  a  contract  with  one  whose 
bid  is  approved  by  the  advisory  board  of  the 
township.  Lincoln  School  Tp.  v.  Union  Trust 
Co.,  36  Ind.  App.  113,  73  N.  E.  623,  74  N.  E. 
272. 

Where  notice  of  acceptance  to  the  bidder  is 
required  before  the  bid  becomes  binding,  a 
telegram  to  such  bidder  stating,  "  You  are 
low  bidder.  Come  on  morning  train,"  is  in- 
sufficient to  constitute  an  acceptance;  and 
where  such  a  telegram  is  sent  after  a  meeting 
of  the  board  at  which  the  bids  were  opened, 
and  a  motion  made  and  carried  that  the  con- 
tract be  awarded  to  the  lowest  bidder  and 


that  the  secretary  be  instructed  to  telegraph 
him  to  that  effect,  the  action  of  the  board 
does  not  make  a  complete  contract.  Cedar 
Rapids  Lumber  Co.  v.  Fisher,  129  Iowa  332, 
105  N.  W.  595,  4  L.  R.  A.  N.  S.  177. 

27.  Weitz  V.  Des  Moines  Independent  Dist., 
79  Iowa  423,  44  N.  W.  696,  holding  that  Code 
(  1873),  §  1723,  conferred  upon  the  school 
directors  no  authority  to  contract  with  one 
who  is  not  the  lowest  bidder  and  does  not 
furnish  the  bond  required,  and  that  hence 
the  acceptance  of  his  bid  does  not  constitute 
a  contract.    And  see  infra,  III,  E,  4,  f. 

28.  State  v.  York  County,  13  Nebr.  57,  12 
N.  W.  816  (holding  that  a  bidder  must  state 
the  price  at  which  he  will  furnish  the  arti- 
cles desired,  and  that  a  bid  to  furnish  a  cer- 
tain portion  of  school  supplies  "  at  just  what 
it  costs  to  lay  them  down  "  and  "  at  what  it 
costs  to  deliver  the  same  to  the  county "  is 
too  indefinite  to  justify  the  making  of  an 
award  thereon  )  ;  Scola  v.  Montclair  Bd.  of 
Education,  (N.  J.  Sup.  1908)  71  Atl.  299 
(must  conform  to  specifications)  ;  State  r. 
Board  of  Education,  6  Ohio  S.  &  C.  PI.  Dec. 
235,  4  Ohio  N.  P.  44. 

The  omission  of  two  articles  of  insignificant 
value  from  a  bid  does  not  invalidate  it  if  it 
is  otherwise  in  proper  form.  State  V.  York 
County,  13  Nebr.  57,  12  N.  W.  816,  holding 
that  a  bid  for  a  large  amount  of  school  sup- 
plies which  includes  all  the  articles  adver- 
tised for,  except  one  knife  eraser  and  a  bottle 
of  ink,  is  not  thereby  rendered  unacceptable. 

29.  State  r.  York  Countv,  13  Nebr.  57, 
12  N.  W.  816  (holding  that  Laws  (  1879), 
§  150,  which  requires  that  all  bids  for  sciiool 
supplies  "  shall  be  filed  with  said  clerk  on 
or  before  the  1st  day  of  January  "  is  man- 
datory and  a  bid  filed  after  that  date  can- 
not be  considered)  ;  State  r.  Cincinnati  Bd.  of 
Education,  27  Ohio  Cir.  Ct.  832. 

30.  Criswell  Everett  School  Dist.  No. 
24,  34  Wash.  420,  75  Pac.  984. 

But  the  school-board  cannot  modify  the 
specifications,  after  the  reception  of  bids,  and 
award  a  contract  to  a  former  bidder,  although 
the  lowest,  to  execute  the  work  according  to 
the  revised  specifications,  at  a  price  less  than 
the  original  bid.  Scola  r.  Montclair  Bd.  of 
Education,  (N.  J.  Snp.  1908)  71  Atl.  190. 

31.  McCreevy  r.  Toledo  Bd.  of  Education, 
20  Ohio  Cir.  Ct.  114,  10  Ohio  Cir.  Dec.  724. 

[Ill,  E,  4,  d,  (I)] 
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shall  accompany  his  bid  with  a  deposit,  which  he  shall  forfeit  if  he  refuses  to 
contract,  upon  his  bid  being  accepted;  but  the  fact  that  such  a  bidder,  after 
being  notified  that  he  is  the  lowest  bidder,  informs  the  school-board  that  he  has 
made  a  mistake,  and  requests  a  change  in  the  specifications,  does  not  amount  to 
such  a  refusal;  nor  can  the  school-board,  upon  such  a  refusal,  reject  all  bids, 
enter  into  a  contract  with  a  non-bidding  party,  and  recover  of  such  bidder  the 
difference  between  his  bid  and  the  price  at  which  the  contract  is  let.^* 

(ii)  Discretion  of  Board.  Under  some  statutes  the  school-board  or 
officers  may  in  their  discretion  reject  any  and  all  bids,^^  and,  where  the  bids  con- 
tain separate  items,  may  accept  any  part  of  the  bid  which  is  lower  than  the  same 
part  of  any  other  bid.^^  And  it  is  usually  within  the  power  of  the  school-board 
or  officers  to  exercise  their  discretion  in  determining  the  lowest  responsible  bidder, 
and  in  the  exercise  of  such  discretion  they  may  accept  a  bid  notwithstanding  it 
is  not  the  lowest  bid  made,^^  particularly  where  they  have  reserved  the  right  to 
reject  any  and  all  bids,-"^^  although  they  will  not  be  permitted  to  exercise  such 
discretion  to  accomplish  fraud  and  favoritism.^^  Where  the  bids  called  for  are 
as  to  different  systems  of  a  certain  improvement,  the  school-board  may  also 
exercise  its  discretion  in  accepting  a  particular  system,  although  lower  bids  are 


holding  that  a  contract  based  on  such  an 
amended  bid  is  void  under  Rev.  St.  §  3988, 
although  the  bid  as  amended  is  still  the 
lowest  bid  received. 

32.  See  Cedar  Rapids  Lumber  Co.  v.  Fisher, 
129  Iowa  332,  105  N.  W.  595,  4  L.  R.  A.  N.  S. 
177. 

33.  Cedar  Rapids  Lumber  Co.  v.  Fislier, 
129  Iowa  332,  105  N.  W.  595,  4  L.  R.  A.  N.  S. 
177. 

34.  Cedar  Rapids  Lumber  Co.  r.  Fisher, 
129  Iowa  332,  105  N.  W.  595,  4  L.  R.  A.  N.  S. 
177. 

35.  Cedar  Rapids  Lumber  Co.  f.  Fisher, 
129  Iowa  332,  105  N.  W.  595,  4  L.  R.  A.  N.  S. 
177;  Gilbert  v.  Board  of  Education,  21  Ohio 
Cir.  Ct.  416,  11  Ohio  Cir.  Dec.  552. 

36.  Gilbert  v.  Board  of  Education,  21  Ohio 
Cir.  Ct.  416,  11  Ohio  Cir.  Dec.  552;  State  V. 
Board  of  Education,  6  Ohio  S.  &  C.  PI.  Dec. 
235,  4  Ohio  N.  P.  44,  holding  that  a  bid  for 
school- house  furnishings  under  Rev.  St. 
§  3988,  separately  stating  the  items  of  labor 
and  material  in  the  bid  with  the  price 
of  each,  but  containing  the  provision  "  the 
above  proposal  includes  labor  and  material, 
and  is  given  with  the  understanding  that  it 
is  to  be  accepted  only  as  a  whole  "  is  not  in 
compliance  with  the  statute,  as  the  board  of 
education  is  thereby  precluded  from  accepting 
part  and  rejecting  part. 

37.  Wells  v.  Chester  School  Dist.,  7  Del. 
Co.  (Pa.)  578,  holding  that  a  board  of  school 
directors  acting  in  good  faith  and  without 
fraud  or  corruption  may  award  a  contract 
to  one  who  is  not  the  lowest  bidder,  if  con- 
siderations of  skill,  promptness,  or  efficiency 
on  the  part  of  the  bidder  prompt  them  to 
do  so. 

A  promise  by  a  school-board  to  let  to  the 
lowest  bidder  does  not  mean  that  the  board 
shall  accept  the  lowest  bid  made,  but  they 
may  exercise  discretionary  powers  in  deter- 
mining whom  they  consider  the  best  bidder 
under  all  the  circumstances,  that  is,  whose 
bid  is  the  best  for  the  benefit  of  the  public. 

[Ill,  E,  4,  d,  fi)] 


Bowers  v.  Harrisburg  School  Bd.,  2  Pearson 
(Pa.)  227. 

Notice  to  bidder  and  opportunity  to  be 
heard.— Under  N.  J.  Pub.  Laws  (1904),  Spe- 
cial Sess.  §  53,  a  municipal  board  of  educa- 
tion cannot  determine  upon  the  responsibility 
of  a  bidder  without  giving  him  notice  and  an 
opportunity  to  be  heard,  and  is  bound  to 
show  a  reason  for  passing  over  one  whose  bid 
is  lower  than  the  bid  accepted.  Jacobson  v. 
Elizabeth  Bd.  of  Education,  (N.  J.  Sup. 
1900)  G4  Atl.  609. 

Unauthorized  bids. —  The  discretion  to  re- 
ject all  bids  refers  to  such  bids  as  are  re- 
ceived in  pursuance  of  the  advertisement  and 
cannot  relate  to  an  independent  and  unau- 
thorized bid  received  after  the  date  fixed  in 
the  advertisement.  State  v.  Cincinnati  Bd.  of 
Education,  27  Ohio  Cir.  Ct.  832. 

38.  Chandler  V.  Detroit  Bd.  of  Education, 
104  Mich.  292,  62  N.  W.  370  (holding  that 
an  injunction  will  not  lie  to  restrain  a  school- 
board  from  awarding  a  contract  to  one  who 
is  not  the  lowest  bidder,  where  the  board  re- 
served the  right  to  reject  any  and  all  bids, 
and  there  is  no  evidence  of  fraud  on  the 
part  of  the  board  and  no  statute  requiring 
the  contract  to  be  awarded  to  the  lowest 
bidder)  ;  Anderson  V.  Public  School,  122  Mo. 
01,  27  S.  W.  610,  26  L.  R.  A.  707  (holding 
that  where  an  advertisement  for  bids  for  the 
erection  of  a  public  school  reserves  such 
righty  one  making  the  lowest  bid  has  no  right 
of  action  against  the  board  where  his  bid  is 
rejected  and  the  contract  given  to  another, 
although  it  is  a  rule  of  the  board  that  con- 
tracts should  be  let  to  the  lowest  bidder). 
See  also  Kemp  v.  Sedalia  School  Dist.,  84 
Mo.  App.  680. 

39.  State  v.  Cincinnati  Bd.  of  Education, 
27  Ohio  Cir.  Ct.  832,  holding  that  where  a 
board  refuses  to  receive  a  bid  and  proceeds  to 
award  the  contract  on  a  bid  based  on  condi- 
tions not  contained  in  the  original  specifica- 
tions, and  received  at  a  time  subsequent  to 
that  designated  in  the  advertisement,  the  con- 
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offered  for  other  systems. In  the  absence  of  statute  requiring  the  school-board 
or  officers  to  advertise  for  bids,  they  may  let  a  contract  in  any  manner  they  may 
deem  proper  provided  they  do  not  abuse  such  discretionary  power;  and  if  they 
do  advertise  when  they  are  not  required  to  do  so,  they  may,  after  receiving  pro- 
posals, act  independently  of  them  in  awarding  the  contract,  if  in  doing  so  they 
act  in  good  faith  and  with  reasonable  discretion. 

e.  Making,  Requisites,  and  Validity  —  (i)  In  General.  Except  in  so  far 
as  governed  by  special  statutes,  the  making,  requisites,  and  vaUdity  of  contracts 
by  school-districts  are  governed  by  the  rules  apphcable  to  contracts  generally .^"^ 
Ordinarily,  however,  the  making  of  such  contracts  are  governed  by  special  stat- 
utes, in  which  case  there  must  be  a  comphance  with  the  statutory  provisions 
relative  to  the  method  and  manner  in  which  such  contracts  must  be  entered 
into,*^  and  relative  to  the  board,  officer,  or  agent  by  or  with  whom  the  contract 
must  be  made."^®  Thus  under  some  statutes  such  contracts  must  be  in  writing,^^ 
which  writing  must  show  all  the  elements  of  a  valid  contract;  and  it  has  been 
held  that  under  such  a  statute  a  recovery  cannot  be  had  against  a  district  on  a 
quantum  meruit}^ 


tract  awarded  thereon  is  unauthorized  and 
void.  See  also  Bowers  v.  Harrisburg  School 
Bd.,  2  Pearson  (Pa.)  227. 

40.  Polhamus  v.  Cleveland  Bd.  of  Educa- 
tion, 21  Ohio  Cir.  Ct.  257,  11  Ohio  Cir.  Dec. 
366  (holding  that  where  bids  are  received  in 
response  to  an  advertisement  for  bids  for 
three  systems  for  the  fireproofing  of  a  school 
building,  it  is  not  unlawful  for  the  school- 
board  to  select  a  certain  system,  although 
the  bid  for  that  system  is  not  the  lowest  bid 
received)  ;  State  v.  Columbus  Bd.  of  Educa- 
tion, 10  Ohio  Dec.  (Reprint)  314,  20  Cine.  L. 
Bui.  156  (holding  that  under  Rev.  St.  §  3988, 
giving  the  board  of  education  discretionary 
power  to  determine  the  system  of  heating  and 
ventilating  public  schools,  but  requiring  that 
the  contract  shall  be  awarded  to  the  lowest 
responsible  bidder,  the  board  may  advertise 
merely  for  plans  and  specifications  for  heat- 
ing and  ventilating  certain  schools  and  then 
award  the  contract  to  the  lowest  responsible 
bidder  of  a  certain  system,  although  there 
are  lower  bids  offered  for  other  systems). 

41.  Baltimore  v.  Weatherby,  52  Md.  442, 
contract  for  supplying  public  school  building 
with  heating  apparatus. 

In  Pennsylvania  it  has  been  held  that  a 
school-board  is  not  required  to  take  bids  be- 
fore letting  a  contract  for  heating  a  school- 
house  (Zies  V.  Latimer,  28  Pittsb.  Leg.  J. 
N.  S.  366)  ;  and  that,  although  it  is  proper 
that  the  school  directors  should  advertise  for 
bids  before  entering  into  a  contract  for  the 
erection  of  a  school-house,  the  law  does  not 
compel  them  to  do  so  (Taylor  v.  Winton 
Borough  School  Tp.,  4  Lack.'  Leg.  N.  (Pa.) 
431;  Hughes  V.  School  Directors,  8  Luz.  Reg. 
Reg.  (Pa.)  284). 

42.  Kraft  r.  Weehawken  Tp.  Bd.  of  Educa- 
tion, 67  N.  J.  L.  512,  51  Atl.  483;  Coward  v. 
Bayonne,  67  N.  J.  L.  470,  51  Atl.  490,  holding 
tliat  where  a  board  of  education  is  not  re- 
quired to  advertise  for  proposals,  if  it  does 
advertise  reserving  the  right  to  reject  any 
bids,  it  may  enter  into  any  contract  it  deems 
best  for  the  interests  of  the  city  without 
reference  to  the  advertisement. 


43.  Contracts  for  text-books  see  infra,  III, 
I,  2,  e,  (IV). 

44.  See,  generally,  Contracts,  9  Cyc.  213. 
Where  a  written  contract  entered  into  by 

a  school-board  is  free  from  ambiguity,  evi- 
dence aliunde  is  not  admissible  to  explain 
its  meaning  or  enlarge  its  scope.  Ivison  r. 
Indianapolis  School  Com'rs,  39  Fed.  735. 

45.  Cascade  School  Dist.  v.  Lewis  School 
Dist.,  43  Pa.  St.  318;  Honaker  v.  Pocatalico 
Dist.  Bd.  of  Education,  42  W.  Va.  170,  24 
S.  E.  544,  57  Am.  St.  Rep.  847,  32  L.  R.  A. 
413;  Pennsylvania  Lightning  Rod  Co.  i'.  Cass 
Tp.  Bd.  of  Education,  20  W.  Va.  360. 

46.  Collins  r.  Liberty  School  Dist.  No.  7, 
52  Me.  522;  Rauscher  t\  Cronk.  3  X.  Y. 
Suppl.  470. 

47.  Perkins  V.  Ridgeway  Independent  School 
Dist,  99  Mo.  App.  483,  74  S.  W.  122. 

Under  Mo.  Act  (1874),  p.  44  (Rev.  Sts. 
(1889)  §  3157),  requiring  that  a  contract  by 
school  directors  must  arise  on  a  considera- 
tion to  be  rendered  subsequent  to  its  mak- 
ing, and  must  be  in  writing  and  duly  exe- 
cuted, neither  a  school-board  nor  its  successor 
can  be  held  liable  for  services  rendered  to  it 
on  a  parol  contract  by  the  president  of  the 
board.  Terry  v.  St.  Louis  Bd.  of  Education, 
84  Mo.  App.  21  [distinguishmg  Page  i*.  Town- 
ship Bd.  of  Education,  59  Mo.  264]. 

Written  acceptance. —  That  a  person  per- 
forms services  cannot  be  construed  as  an  ac- 
ceptance of  a  board's  employment  of  him, 
where  a  written  acceptance  is  necessary  hy 
statute.  Perkins  r.  Ridgewav  Independent 
School  Dist.,  99  Mo.  App.  483,"  74  S.  W.  122. 

Contract  required  to  be  under  seal  see  Start 
V.  West  Mersea  School  Bd..  63  J.  P.  440.  15 
T.  L.  R.  442;  Marsliall  i\  Kitlev  Tp.  School 
Trustees,  4  U.  C.  C.  P.  373. 

48.  Perkins  r.  Ridgewav  Independent  School 
Dist.,  99  Mo.  A])p.  4S3,  74  S.  W.  122,  holding 
that  certain  writings  did  not  constitute  a 
contract  under  Rev.  St.  (1899)  5^  759.  since 
tlipy  showed  tliat  the  minds  of  tlie  parties 
had  not  met. 

49.  Perkins  r.  Ridgewav  Indejieiulent  School 
Dist.,  99  Mo.  App.  483,  74  S.  \V.  122. 

[Ill,  E,  4,  e,  {I)] 
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(ii)  By  School-Boards  or  Committees.  The  power  of  a  school-board 
or  committee  to  enter  into  contracts  on  behalf  of  the  school-district  must  be 
exercised  by  them  as  boards  and  not  as  individuals ;  and  hence  it  is  necessary, 
in  order  that  such  a  contract  may  be  binding,  that  it  be  authorized  or  executed 
at  a  board  meeting  regularly  adjourned  to  or  regularly  called,^^  at  which  all  the 
members  ot  the  board  are  present  or  have  had  notice  to  be  present,^^  except  that 
notice  is  not  required  of  regular  meetings  held  at  stated  times  fixed  by  the  board ; 
and  under  some  statutes  unless  the  members  of  the  board  so  proceed  they  are 
pecuniarily  responsible  for  any  loss  sustained  by  the  district.^*  In  accordance 
with  these  rules  a  contract  is  not  binding  on  the  district  if  it  is  executed  by  mem- 
bers of  the  board  acting  separately  and  individually  and  not  as  a  body  convened 
for  the  transaction  of  business,^^  although  it  is  actually  executed  by  a  majority 
of  the  board,"'^^  especially  where  the  signatures  of  some  of  the  members  are  obtained 
by  fraud,^''  unless  such  contract  is  ratified  by  the  district;  nor  will  the  ratifica- 
tion of  such  a  contract  by  the  individual  members  make  the  contract  valid  and 
binding.^^  Where  the  requirements  and  conditions  as  to  meetings  and  notice 
are  fully  complied  with,  it  is  not  necessary  that  all  the  members  of  the  board 
shall  concur  in  executing  the  contract  but  they  may  usually  act  by  a  majority,^" 


50.  State  v.  Liberty  Tp.,  22  Ohio  St.  144; 
Roland  v.  Reading  School  Dist.,  161  Pa.  St. 
102,  28  Atl.  995;  MeLain  V.  Snyder  Tp. 
SchooKDist.,  12  Pa.  St.  204;  Pennsylvania 
Lightning  Rod  Co.  v.  Cass  Tp.  Bd.  of  Educa- 
tion, 20  W,  Va  360. 

Mode  of  action  of  school-board  generally 
see  supra,  III,  D,  6,  f,  (ii), 

51.  People  V.  Rea,  185  111.  633,  57  N.  E. 
778  [affirming  84  111.  App.  504];  Mill^  v. 
Collins,  67  Iowa  164,  25  N.  W.  109;  Andrews 
V.  Otter  Tail  County  School  Dist.  No.  4,  37 
Minn.  96,  33  N.  W.  217;  Currie  r.  Murray 
County  School-Dist.  No.  26,  35  Minn.  163,  27 
N.  W.  922.    See  also  supra,  III,  D,  6,  f,  (ii). 

A  contract  by  the  president  and  secretary 
of  a  school-district  does  not  bind  the  district 
unless  expressly  authorized  by  the  board  of 
directors  in  session  or  ratified  thereby.  Weir 
Furnace  Co  f.  Seymour  Independent  School 
Dist.,  99  Iowa  115,  68  N.  W.  584. 

52.  Springfield  Furniture  Co.  v.  Faulkner 
County  School  Dist.  No.  4,  67  Ark.  236,  54 
S.  W.  217  (holding  that  a  contract  made  by 
only  two  directors  of  a  school-district  and 
not  at  a  regular  meeting,  or  at  a  special 
meeting  on  notice  to  the  third  director,  is 
void)  ;  School  Dist.  No.  42  v.  Bennett,  52 
Ark.  511,  13  S.  W.  132  (holding  that  a  con- 
tract made  by  two  of  three  directors  at  a 
meeting  held  at  a  time  different  from  the 
time  fixed  for  regular  meetings  and  of  which 
the  third  director  had  no  notice  is  not  bind- 
ing on  the  district)  ;  Wilson  v.  Waltersville 
School  Dist.,  46  Conn.  400 ;  People  V.  Peters, 
4  Nebr.  254.    See  also  supra,  III,  D,  6,  f, 

(II),  (B). 

53.  School  Dist.  No.  42  v.  Bennett,  52  Ark. 
511,  13  S  W.  132;  Lake  County  Tp.  43  Bd. 
of  Education  v.  Carolan,  182  111  119,  55  N.  E. 
58  [reversing  81  111.  App.  459]. 

54.  People  v.  Rea,  185  111.  633,  57  N.  E. 
778  [affirming  84  111.  App.  504],  holding, 
however,  that,  although  school  directors  con- 
tract in  violation  of  the  School  Law,  §  139, 

[III,  E,  4,  e,  (II)] 


no  loss  is  sustained  by  the  school  funds  so 
as  to  make  the  directors  liable  under  section 
285,  where  the  contract  is  one  which  they 
are  authorized  to  make  at  a  meeting,  and 
the  matter  contracted  for  is  necessary  and 
the  cost  reasonable. 

55.  Richards  v.  Jackson  School  Tp.,  132 
Iowa  012,  109  N.  W.  1093;  Mills  v.  Collins, 
67  Iowa  104,  25  N.  W.  109;  Kane  v.  Osborne 
County  School  Dist.  No.  il2,  5  Kan.  App. 
260,  47  Pac.  561;  State  v.  Liberty  Tp.,  22 
Ohio  St.  144;  Honaker  v.  Pocatalico  Dist.  Bd. 
of  Education,  42  W.  Va.  170,  24  S.  E.  544,  57 
Am.  St.  Rep.  847,  32  L.  R.  A.  413;  Pennsyl- 
vania Lightning  Rod  Co.  v.  Cass  Tp.  Bd.  of 
Education,  20  W.  Va.  360. 

56.  Richards  v.  Jackson  School  Tp.,  132 
Iowa  612,  109  N.  W.  1093;  State  V.  Liberty 
Tp.,  22  Ohio  St.  144. 

57.  Mills  V.  Collins,  67  Iowa  164,  25  N.  W. 
109. 

58.  Richards  v.  Jackson  School  Tp.,  132 
Iowa  612,  109  N.  W.  1093.  And  see  infra, 
in,  E,  4,  g. 

59.  Pennsylvania  Lightning-Rod  Co.  v.  Cass 
Tp.  Bd.  of  Education,  20  W.  Va.  860. 

60.  Arkansas. —  School  Dist.  No.  42  v.  Ben- 
nett, 52  Ark.  511,  13  S.  W.  132. 

Connecticut. — Wilson  v.  Waltersville  School 
Dist.,  46  Conn.  400,  holding  that  a 
contract  made  by  two  of  three  members  of  a 
committee  is  valid  where  the  third  member 
either  authorized  them  beforehand  to  make  it 
or  consented  to  it  afterward. 

'Nebraska. —  People  v.  Peters,  4  Nebr.  254. 

Tslew  Hampshire. —  Keyser  v.  Sunapee  Dist. 
No.  8,  35  N.  H.  477,  holding  that  a  committee 
appointed  by  a  school-district,  according  to 
the  statute,  to  purchase  and  repair  a  school- 
house  are  public  officers  and  a  majority  of 
them  have  authority  to  act  for  the  whole. 

Ohio. —  Neubauer*  v.  Union  Tp.  Bd.  of  Edu- 
cation, 8  Ohio  S.  &  C.  PI.  Dec.  349,  6  Ohio 
N.  P.  530. 

Pennsylvania. —  See  Thalman  V.  Mt.  Albion 
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or  they  may  act  through  another  as  their  agent/^  or  may  appoint  a  committee 
to  act  for  them,  which  committee  must  act  as  a  committee  and  not,  as  individuals.^^ 
Such  a  board  in  seeking  proposals  for  a  contract  may  delegate  to  a  committee 
the  duty  of  preparing  and  submitting  specifications  and  of  conducting  negotia- 
tions for  a  contract,  provided  the  result  of  the  negotiations  are  considered  by 
the  board  before  the  contract  is  awarded. As  a  general  rule  a  school-board 
should  keep  a  record  of  their  proceedings  at  each  session  and  their  acts  relative 
to  the  execution  of  a  contract  should  appear  therein.^*  Their  unrecorded  acts, 
however,  are  not  void;  and  since  this  duty  is  for  the  protection  of  their  con- 
stituents, contractors  cannot  repudiate  their  contracts  on  the  ground  that  the 
board's  acts  in  respect  thereto  are  not  recorded.®^ 

(ill)  Presumptions  as  to  Validity.  The  acts  or  contracts  of  school- 
boards  or  officers  within  the  scope  of  their  authority  and  in  the  performance  of 
their  statutory  duties  are  presumed  to  be  valid  and  binding  on  the  district. 
But  when  their  acts  are  not  expressly  authorized  by  statute,  no  such  presumption 
arises,  and  the  burden  is  on  the  party  relying  upon  the  fact  that  they  were  duly 
authorized  to  affirmatively  establish  such  fact.^^ 

f.  Contractors'  Bonds  ®^  —  (i)  In  General.  It  is  sometimes  required  by 
statute  that  a  party  contracting  with  a  school-district  through  its  boards  of 
officers,  as  for  the  erection  of  a  school  building,  shall  give  a  bond  conditioned  for 


Sub  School  Dist.,  34  Pittsb.  Leg.  J.  N.  S. 
261. 

See  4,3  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  193. 

Confirmation  and  approval. —  Where  a  ma- 
jority of  the  school-board  of  a  township  con- 
tract for  certain  school  supplies,  and  at  the 
next  meeting  of  the  board  a  motion  not  to 
accept  the  supplies  is  defeated,  it  is  a  con- 
firmation and  approval  of  the  order,  John- 
son V.  Cedar  School  Corp.,  117  Iowa  319,  90 
N,  W.  713. 

The  fact  that  one  trustee  is  not  a  legally 
qualified  trustee  does  not  affect  the  validity 
of  a  contract  made  by  all  three  of  the  trus- 
tees, where  two  of  them  are  legally  elected. 
Shelbourne  v.  Blatterman,  49  S.  W.  952,  20 
Ky  L.  Rep.  1730. 

Where  one  of  a  majority  of  two  is  incom- 
petent to  act  by  reason  of  his  being  person- 
ally interested  in  the  contract,  the  contract 
is  void  for  want  of  the  sanction  of  a  compe- 
tent majority.  Honaker  v.  Pocatalico  Dist. 
Bd.  of  Education,  42  W.  Va.  170,  24  S.  E. 
544,  57  Am.  St.  Rep.  847,  32  L.  R.  A.  413. 

61.  Neubauer  v.  Union  Tp.  Bd.  of  Educa- 
tion, 8  Ohio.S.  &  C.  PI.  Dec.  349,  6  Ohio  N.  P. 
530,  holding  that  a  contract  made  by  a  local 
school  director  duly  authorized  by  a  resolu- 
tion of  the  board  of  education  of  a  township 
is  valid  and  binding  on  such  board. 

62.  McLain  v.  Snyder  Tp.  School  Dist.,  12 
Pa.  Stt  204,  holding  that  where  two  persons 
are  authorized  by  a  board  of  school  directors 
to  make  a  contract  on  their  behalf,  a  contract 
signed  and  sealed  by  one  only  is  not  admis- 
sible in  evidence  in  an  action  of  covenant 
brought  against  the  school-district. 

63.  Kraft  v.  Weehawken  Tp.  Bd.  of  Educa- 
tion, 67  N.  J.  L.  512,  51  Atl.  483. 

64  See  Sugar  Creek  School  Directors  V. 
McBride,  22  Pa.  St.  215. 

Minutes  and  records  of  school-boards  gen- 
erally see  supra,  ill,  D,  6,  f,  (n),  (c). 


65.  Bellmeyer  v.  Marshalltown  Independent 
Dist.,  44  Iowa  564  (holding  that  a  purchase 
by  the  directors  of  an  independent  school-dis- 
trict of  a  musical  instrument  for  the  use  of 
the  school  is  not  rendered  invalid  by  the  fact 
that  no  record  of  the  action  of  the  board  is 
made)  ;  Sugar  Creek  School  Directors  v.  Mc- 
Bride, 22  Pa.  St.  215. 

66.  Sugar  Creek  School  Directors  V.  Mc- 
Bride, 22  Pa.  St.  215,  holding  that  the  un- 
recorded acts  of  school  directors  are  so  far 
valid  that  persons  who  contract  with  them 
cannot  for  that  reason  alone  repudiate  their 
contracts. 

67.  Martin  v.  Meeker  County  Common 
School  Dist.  No.  61,  93  Minn.  409,  101  N.  W. 
952;  Wright  County  School  Dist.  No.  7  V. 
Thompson,  5  Minn.  280;  Burkhardt  v.  Geor- 
gia School  Tp.,  9  S.  D.  315,  69  N.  W.  16; 
Baker  v.  Barton  School  Dist.  No.  2,  46  Vt. 
189. 

68.  Wright  County  School  Dist.  No.  7  v. 
Thompson,  5  Minn.  280. 

Illustrations. —  Thus  it  has  been  held  that 
the  fact  that  a  school-district  board  bought 
supplies  for  a  school-house  raises  no  presump- 
tion that  the  district  had  previously  voted  a 
tax  therefor  as  required  by  statute  so  as  to 
confer  authority  on  the  board  to  bind  the 
district  by  such  contract,  and  the  burden  is 
on  the  seller  to  establish  the  validity  of  such 
vote.  Bourbon  County  School  Dist.  No.  29  r. 
Perkins,  21  Kan.  536,' 30  Am.  Rep.  447.  But 
on  the  other  hand  it  has  been  held  that  wliere 
a  school-board  having  power  to  change  the 
location  of  school-houses  on\y  when  author- 
ized to  do  so  by  tile  voters  of  the  district 
contracts  for  the  removal  of  a  school -house, 
it  will  be  presumed  in  the  absence  of  any- 
thing to  the  contrary  that  the  board  was  so 
authorized.  Burkhardt  r.  Georgia  School 
Tp.,  9  S.  D.  315,  69  N.  W.  10. 

69.  Text-book  publisher's  bond  see  infra, 
III,  I,  2,  e,  (V). 

[Ill,  E,  4,  f,  (I)] 
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the  faithful"  performance  of  the  contract, '^^  m  an  amount  fixed  in  the  discretion 
of  the  proper  school-board  or  officer,''^  and  with  proper  sureties. '^^  Under  some 
statutes  the  bond  must  be  conditioned,  in  addition  to  the  faithful  performance 
of  the  contract,  that  the  contractor  guarantee  that  he  will  pay  for  all  materials  used 
and  labor  employed  by  him  in  the  prosecution  of  the  'work.'^^  Under  such  a  stat- 
utory provision  an  action  on  the  bond  may  be  maintained  by  any  person  who  has 
a  claim  against  the  contractor  for  material  furnished  or  labor  performed/*  upon 
his  filing  the  statutory  notice ;    or  such  action  may  be  maintained  by  the  school- 


70.  Williams  v.  Markland,  15  Ind.  App. 
669,  44  N.  E.  562;  Baker  v.  Bryan,  64  Iowa 
661,  21  N.  W.  83. 

Suit  on  bond  by  new  board.—  The  fact  that 
after  the  work  is  done  under  the  contract, 
but  before  it  is  finally  declared  inadequate, 
the  school-board  is  reorganized  under  a  new 
law,  does  not  prevent  the  new  board  from 
suing  on  the  contractor's  bond  to  enforce  the 
penalty,  where  the  only  dilTerence  between  the 
two  boards  is  in  their  names  and  the  names 
of  the  officers,  who  discharge  the  several 
duties.  St.  Louis  Bd.  of  Education  v.  Na- 
tional Surety  Co.,  183  Mo.  166,  82  S.  W.  70. 

71.  See  Owen  v.  Hill,  67  Mich.  43,  34  N.  W. 
649. 

72.  ' See  Owen  v.  Hill,  67  Mich.  43,  34 
N.  W.  649. 

73.  California.—  Union  Sheet  Metal  Works 
f.  Dodge,  129  Cal.  390,  62  Pac.  41,  holding 
that  under  Code  Civ.  Proc.  §§  1183,  1203,  a 
school-di'strict  in  contracting  for  the  erection 
of  a  school-house,  although  not  expressly  au- 
thorized to  require  such  a  bond  under  such 
sections,  could  nevertheless  do  so,  as  it  was 
not  prohibited. 

Indiana. —  National  Surety  Co.  v.  Foster 
Lumber  Co.,  42  Ind.  App.  671,  85  N.  E..  489 
(holding  that  the  board  of  trustees  of  the 
Indiana  State  Normal  School,  established  by 
Burns  Annot.  St.  (1901)  §  6034,  has  author- 
ity to  require  a  contractor  constructing  a 
building  for  the  school  to  contract  to  pay  the 
laborers  and  materialmen  and  to  give  a  bond 
conditioned  on  his  making  such  payment)  ; 
Williams  v.  Markland,  15  Ind.  App.  669,  44 
N.  E.  562. 

Michigan. —  Owen  V.  Hill,  67  Mich.  43,  34 
N.  W.  649. 

Missouri. —  St.  Louis  Public  Schools  v. 
Woods,  77  Mo.  197,  holding  that  under  Laws 
(1872),  §§  1,  4,  the  board  of  public  schools 
for  the  city  of  St.  Louis  may  take  a  bond 
from  a  contractor  to  secure  the  dues  of  ma- 
terialmen and  laborers. 

Nebraska. —  Maryland  Fidelity,  etc.,  Co.  v. 
Parkinson,  68  Nebr.  319,  94  N.  W.  120. 

Washington. —  Puget  Sound  Brick,  etc.,  Co. 
V.  King  County  School  Dist.  No.  73,  12  Wash. 
118,  40  Pac.  608  (bond  held  insufficient  un- 
der Gen.  St.  §  2415);.Maxon  v.  Spokane 
County  School  Dist.  No.  34,  5  Wash.  142,  31 
Pac.  462,  32  Pac.  110.  Under  Laws  (1887- 
1888),  c.  12  (1  Hill  Code,  §  2415),  requir- 
ing municipal  corporations  to  take  such  a 
bond,  it  has  been  held  that  a  school-district 
is  a  municipal  corporation  within  the  mean- 
ing of  such  statute.  Pacific  Mfg.  Co.  v.  King 
County  School  Dist.  No.  7,  6  Wash.  121,  33 
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Pac.  68;  Maxon  v.  Spokane  County  School 
Dist.  No.  34,  5  Wash.  142,  31  Pac.  462,  32 
Pac.  110.  It  has  also  been  held  that  such 
statute  is  not  in  conflict  with  Const,  art.  9, 
§  2,  which  provides  for  a  general  and  uni- 
form system  of  public  schools,  and  the  appli- 
cation of  the  revenue  derived  from  the  com- 
mon school  fund.  Pacific  Mfg.  Co.  v.  King 
County  School  Dist.  No.  7,  supra.  The  fact 
that  a  bond  given  by  a  school-house  con- 
tractor under  such  statute  is  payable  to  the 
school-district  instead  of  to  the  state,  and  in 
other  respects  fails  to  follow  the  form  re- 
quired by  the  statute,  does  not  render  it 
void.  Wadsworth  v.  Whatcom  County  School 
Dist.  No.  1,  7  Wash.  485,  35  Pac.  371. 

Wisconsin. —  R.  Connor  Co.  v.  ^tna  In- 
demnity Co.,  136  Wis.  13,  115  N.  W.  811. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  195. 

A  subcontractor  furnishing  work  and  ma- 
terial in  the  construction  of  a  school  building 
would  seem  not  to  be  within  the  terms  of 
such  a  statute,  although  he  has  paid  the  me- 
chanics and  laborers  doing  such  work,  and 
therefore  is  not  entitled  to  the  protection  of 
the  bond  given  under  the  statute.  Maryland 
Fidelity,  etc.,  Co.  V.  Parkinson,  68  Nebr.  319, 
94  N.  W.  120. 

74.  Baker  v.  Bryan,  64  Iowa  561,  21  N.  W. 
83;  Detroit  Bd.  of  Education  v.  Grant,  107 
Mich.  151,  64  N.  W.  1050  (holding  that  per- 
sons to  whom  an  indebtedness  has  accrued 
for  labor  performed  on  a  school  building  may 
recover  on  a  bond  executed  as  required  by 
such  a  statute,  except  that  it  is  payable  to  a 
board  of  education  instead  of  to  the  state, 
and  although  there  is  an  additional  condition 
to  save  such  board  harmless  from  all  claims 
for  such  labor)  ;  R.  Connor  Co.  V.  JEtna,  In- 
demnity Co.,  136  Wis.  13,  115  N.  W.  811. 

75.  Crane  Co.  v.  Mtna.  Indemnity  Co.,  43 
Wash.  516,  86  Pac.  849,  holding  that  where 
a  person  furnishing  material  to  a  school  con- 
tractor fails  to  file  a  notice  thereof  with  the 
school-board  as  required  by  statute  he  is  not 
entitled  to  maintain  an  action  on  the  con- 
tractor's bond  given  to  secure  payment  of 
claims  incurred  in  the  execution  of  the  con- 
tract. 

Excuse. —  The  fact  that  a  contractor's  bond 
is  not  filed  with  the  county  auditor  does  not 
relieve  a  person  furnishing  materials  to  the 
contractor  from  the  obligation  of  giving  no- 
tice to  the  school-district  where  he  has  actual 
knowledge  that  the  bond  is  in  existence. 
Crane  Co.  v.  Mina  Indemnity  Co.,  43  Wash. 
516,  86  Pac.  849. 


SCHOOLS  AND  SCHOOL-DISTRICTS   [35  Cye.]  961 


district  upon  the  contractor's  failure  to  pay  the  materialmen  or  laborers  the 
amounts  due  to  them.'*^ 

(ii)  Failure  to  Require  Bond.  Under  some  statutes,  if  the  school- 
board  or  officers  fail  to  take  a  proper  bond  conditioned  for  the  payment  of  materia! 
and  labor,  a  laborer  or  materialman  injured  thereby  may  maintain  an  action 
for  damages  against  such  board  or  officers;  and  neither  notice  nor  demand  is 
necessary  to  such  a  cause  of  action;  nor  is  it  necessary  in  order  to  subject  the 
school-district  to  liability  for  a  failure  to  take  such  bond  that  it  should  be  made 
a  party  to  a  suit  against  the  contractor  for  materials  furnished  or  labor  performed. ^'^ 
This  liability  of  a  school-board  or  officers  is  in  the  nature  of  a  suretyship  rather 
than  a  tort  where  they  have  acted  in  good  faith,  and  they  are  not  required  to  wait 
until  suit  is  brought  against  them  before  making  payment  to  the  materialman 
or  laborer.  Where  through  ignorance  of  the  law  such  bond  is  not  required  in 
the  first  instance  and  the  contractor  subsequently  refuses  to  give  it  when  requested 
and  makes  a  default  in  the  performance  of  his  contract,  the  school-board  or  officers 
may  set  over  against  his  claim  for  a  balance  due  under  his  contract  any  amounts 
due  for  materials  or  labor  they  may  be  required  or  liable  to  pay  by  reason  of  their 
failure  to  require  the  bond  in  the  first  instance. 


76.  St.  Louis  Public  Schools  i\  Woods,  77 
Mo.  197. 

77.  W  ells  V.  West  Bay  Citv  Bd.  of  Educa- 
tion, 78  Mich.  260,  44  N.  W.  267;  Owen  v. 
Hill,  67  Mich.  43,'  34  N.  W.  649  (holding 
that,  although  Sess,  Laws  (1883),  Act  No.  94, 
providing  for  such  bond,  requires  that  before 
accepting  the  bond  the  school  trustees  shall 
first  fix  the  amount  in  which  it  shall  be  given 
and  pass  upon  the  sufficiency  of  the  sureties, 
if  they  absolutely  fail  to  take  such  bond  they 
are  liable  in  damages  at  the  suit  of  a  ma- 
terialman injured  thereby)  ;  Wilcox  Lumber 
Co.  t\  Otter  Tail  Countv  School  Dist.  No. 
268,  106  Minn.  208,  118  N.  W.  794. 

The  duty  to  exact  such  bond  is  a  duty  to 
the  individual  laborer  or  materialman,  and  a 
failure  to  perform  such  duty  is  an  individual 
wrong  for  which  an  individual  action  will 
lie.  Owen  f.  Hill,  67  Mich.  43,  34  N.  W. 
649. 

Time  of  filing. —  It  is  not  necessary  that 
such  bond  be  filed  prior  to  the  furnishing  of 
materials  to  the  contractor  in  order  to  re- 
lieve the  school-district  from  liability,  and 
the  fact  that  the  bond  is  not  filed  until  after 
plaintift'  has  furnished  materials  is  not  preju- 
dicial to  him  if  it  is  filed  and  plaintiff  has 
knowledge  thereof  before  bringing  suit. 
Wadsworth  v.  Whatcom  County  School  Dist. 
No.  1,  7  Wash.  485,  35  Pac.  371. 

Estoppel. —  A  materialman  who  is  also  a 
surety  on  the  bond  of  a  contractor  and  who 
furnishes  material,  not  upon  the  assumption 
that  the  trustees  have  taken  the  bond  re- 
quired by  statute  for  his  protection,  but  with 
knowledge  to  the  contrary  and  relying  upon 
the  credit  of  the  contractor,  is  estopped  to 
proceed  against  the  trustees  upon  the  insol- 
vency of  the  contractor,  for  their  failure  to 
exact  the  bond.  Owen  f.  Hill,  67  Mich.  43, 
34  N.  W.  649. 

The  fact  that  the  sureties  on  such  bond  do 
not  justify  as  to  their  financial  responsibility 
as  required  by  law  is  a  mere  irregularity 
which  will  be  presumed  not  to  be  injurious, 
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and  is  not  available  in  an  action  to  recover 
from  the  school-district  for  material  fur- 
nished on  the  ground  of  defects  in  the  bond, 
in  the  absence  of  proof  that  the  sureties  are 
not  financially  able  to  justify.  Wadsworth 
V.  Whatcom  County  Scliool  Dist.  No.  1,  7 
Wash.  485,  35  Pac.  371. 

Accrual  of  action  —  limitation. —  A  mate- 
rialman's right  of  action  against  the  mem- 
bers of  a  school-board  fcr  failing  to  require 
a  contractor  to  give  a  statutory  bond  for  the 
payment  of  laborers  and  materialmen  accrues 
as  to  any  instalment,  immediately  upon  de- 
fault in  payment  by  the  contractor  in  ac- 
cordance with  the  teims  of  his  contract  with 
him,  and  limitations  run  against  each  instal- 
ment from  tlie  time  it  becomes  due,  and  not 
from  the  date  of  the  last  item  furnished. 
Staflon  V.  Lyon,  110  Mich.  260,  68  N.  W. 
151. 

In  Missouri  where  the  directors  of  a  school- 
district  fail  to  take  the  bond  provided  for  by 
statute  to  indemnify  persons  furnishing  labor 
and  material  to  pnlDlic  contractors,  the  negli- 
gence is  that  of  the  district  in  its  corporate 
capacity  and  not  that  of  the  officers,  and 
since  the  act  of  1895  expressly  exempts  n 
public  corporation  from  liability  in  such  a 
case,  no  action  lies  for  damages  occasioned 
by  such  neglect.  Hydraulic  Press  Brick  Co. 
V.  Kirkwood  School'  Dist.,  79  Mo.  App.  665. 

78.  Station  v.  Lvon,  110  Mich.  260.  68 
N.  W.  151. 

79.  Pacific  Mfg.  Co.  r.  School  Dist.  No.  7, 
b  Wash.  121,  33>ac.  68. 

80.  Wells  v.  West  Bav  Citv  Bd.  of  Educa- 
tion, 78  Mich.  260,  44  N.  W."  267. 

81.  Wells  V.  West  Bay  Citv  Bd.  of  Educa- 
tion, 78  Mich.  260,  44  N.  W.  267.  holding 
that  in  such  a  case  the  school-board  may  de- 
duct the  amount  paid  for  materials  fur- 
nished and  labor  performed  for  the  con- 
tractor, and  also  the  amount  due  from  him 
for  material  and  labor  and  for  the  payment 
of  which  demands  have  been  made  upon  such 
board  or  officers. 
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(ill)  Discharge  of  Surety .^"^  As  a  general  rule  a  school -district  in  whose 
favor  a  contractor's  bond  has  been  executed  has  no  power  directly  to  release 
the  sureties  thereon. But  it  has  authority  to  change  its  contract,  the  legal 
effect  of  which  will  be  the  release  of  the  sureties. Ordinarily  any  material 
change  in  the  original  contract  without  the  sureties'  consent  affecting  the  subject- 
matter  of  the  contract  will  exonerate  him.^^  But  an  unwarranted  attempt  to 
cancel  the  bond  does  not  release  the  sureties;  nor  are  they  relieved  by  the  fact 
that  the  bond  is  payable  to  the  members  of  the  school-board  instead  of  the  dis- 
trict, if  it  is  payable  to  them  in  their  representative  capacity.^' 

g.  Ratifleation  —  (i)  In  General.  An  act  or  contract  with  a  school-district 
through  its  board  or  officers,  which  is  illegal  and  void  in  its  inception,  as  from 
a  want  of  power  to  execute  it,  cannot  be  ratified. But  where  the  contract  is 
invalid  merely  because  it  is  executed  in  excess  of  authority  or  in  an  informal 
manner,  it  may  be  ratified  by  the  school-district  at  a  proper  meeting,  or  through 
its  proper  board  or  officers, who  have  power  to  make  such  contract. Thus 
a  school-district  may,  through  its  officers,  ratify  a  contract  made  by  de  facto  officers, 
if  the  officers  ratifying  have  authority  to  bind  the  corporation,®^  and  contracts 
made  in  the  name  of  a  school  corporation  before  it  had  a  legal  existence  may  be 
adopted  by  it  after  it  is  incorporated.'-^^  In  order  that  there  may  be  such  ratifica- 
tion, however,  the  contract  must,  by  its  terms,  purport  to  be  the  contract  of 
and  binding  on  the  school-district,^^  although  in  case  it  does  not  so  purport  the 
district  may  become  bound  by  adopting  or  assuming  the  obligation  of  the  contract.^ 

(ii)  Sufficiency  of  Ratification.  A  subsequent  ratification  of  an 
invalid  school-district  contract  is  governed  by  the  rules  applicable  to  the  ratifica- 


82.  Discharge  or  release  of  surety  gener- 
ally see  Principal  and  Surety,  32  Cyc.  149 
et  seq. 

83.  Mason  City  Independent  Dist.  v.  Reieh- 
ard,  50  Iowa  98. 

84.  Mason  City  Independent  Dist.  v.  Reieh- 
ard,  50  Iowa  98. 

85.  Mason  City  Independent  Dist.  f.  Reich- 
ard.  50  Iowa  98.*^ 

86.  Finney  v.  Garner,  110  Tenn.  67,  71 
S.  W.  592. 

87.  Finney  v.  Garner,  110  Tenn.  67,  71 
S.  W.  592. 

88.  Cumberland  County  Dist.  No.  3  v. 
Fogleman,  76  111.  189;  Glidden  v.  Hopkins, 
47  111.  525  (holding  that  a  subsequent  board 
of  directors  cannot  ratify  an  illegal  act  of 
their  predecessors)  ;  Brown  v.  Orford  School 
Dist.  No.  6,  64  N.  H.  303,  10  Atl.  119  (hold- 
ing that  where  the  vote  of  a  school-district 
to  raise  money  for  the  purpose  of  building  a 
school-house  is  absolutely  void  for  want  of 
corporate  power,  the  cost  of  building  the 
house  in  accordance  with  that  vote  is  no 
legal  claim  against  the  district  and  cannot 
be  made  one  by  subsequent  ratification  and 
acceptance) . 

89.  Arkansas. — Springfield  Furniture  Co.  v. 
Faulkner  County  School  Dist.  No.  4,  67  Ark. 
236,  54  S.  W.  217,  holding  that  a  ratifica- 
tion by  a  school-district  of  an  unauthorized 
purchase  of  school  desks  by  two  of  its  di- 
rectors is  not  ultra  vires. 

loioa. —  Richards  v.  Jackson  School  Tp  , 
132  Iowa  612,  109  N.  W.  1093,  holding  that 
a  contract  for  school  supplies,  although  in- 
valid because  of  its  being  executed  by  the 
members  of  the  board  acting  independently, 
may  be  ratified. 

[Ill,  E,  4,  f,  (in)] 


Kansas. — Sullivan  v.  Brown  County  School- 
Dist.  No.  39,  39  Kan.  347,  18  Pac.  287. 

Minnesota. — Sanborn  v.  Rice  County  School- 
Dist.  No.  10,  12  Minn.  17,  holding  that  the 
unauthorized  act  of  school  trustees  in  ex- 
pending more  funds  on  a  school  building 
than  the  limit  voted  may  be  ratified  by  the 
district  at  a  district  meeting. 

New  Hampshire. — Davis  v.  Haverhill  School 
Dist.,  44  N.  H.  398. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  198. 

90.  Stevenson  v.  Summit  Dist.  Tp.,  35  Iowa 
462  (holding  that  the  board  of  directors  of 
a  district  township  having  a  power  to  make 
contracts  for  the  erection  of  school-houses  in 
a  special  district  may  ratify  a  contract  of 
this  character  informally  entered  into)  ;  Sul- 
livan V.  Brown  County  School-Dist.  No.  39, 
39  Kan.  347,  18  Pac.  287  (holding  that  a 
contract  for  building  a  school-house  invalid 
because  made  by  only  one  member  of  the 
school-board  may  afterward  be  ratified  and 
made  binding  on  the  school-district  by  the 
full  school-board)  ;  Johnson  v.  School  Dist., 
67  Mo.  319. 

91.  Dubuque  Female  College  v.  Dubuque 
Dist.  Tp.,  13  Iowa  555. 

92.  Dubuque  Female  College  f.  Dubuque 
Dist.  Tp.,  13  Iowa  555. 

93.  Western  Pub.  House  v.  Rock  Dist.  Tp., 
84  Iowa  101,  50  N.  W.  551  (holding  that 
where  the  contract  is  of  certain  school  di- 
rectors personally  and  not  of  the  district, 
the  latter  cannot  ratify  it)  ;  Hay  ward  v. 
North  Bridgewater  School  Dist.  No.  13,  2 
Cush.  (Mass.)  419. 

94.  Western  Pub.  House  v.  Rock  Dist.  Tp., 
84  Iowa  101,  50  N.  W.  551. 
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tion  of  the  acts  of  agents  generally.'-'^  Such  ratification  may  be  either  express 
or  impHed.^^  A  school-district  may  ratify  a  contract  entered  into  on  its  behalf 
without  proper  authority  or  in  an  informal  manner,  by  accepting  and  retaining 
the  benefits  of  the  contract  with  a  full  knowledge  of  all  the  facts. But  as  a 


95.  See,  generally,  Principal  and  Agent, 
31  Cye.  1245  ct  scq. 

Ratification  in  toto. —  Where  a  district  com- 
mittee makes  a  contract  not  binding  on  the 
district,  and  the  district  votes  to  accept  and 
to  pay  a  certain  sum,  this  vote  binds  them 
to  pay  on  a  quantum  meruit  not  limited  to 
the  sum  voted.  Kimball  r.  Roxbury  School 
Dist.  No.  8,  28  Vt.  8. 

96.  Everts  r.  Rose  Grove  Dist.  Tp.,  77  Iowa 
37,  41  N.  W.  478,  14  Am.  St.  Rep.  264  (hold- 
ing that  the  contract  of  a  board  of  directors 
made  in  excess  of  its  powers  is  ratified  by  a 
vote  of  the  electors  authorizing  the  board  to 
settle  a  disputed  claim  growing  out  of  such 
contract)  ;  McGillivray  v.  Joint  School  Dist. 
No.  1,  112  Wis.  354,  88  N.  W.  310,  88  Am. 
St.  Rep.  969,  58  L.  R.  A.  100  (holding  that 
a  contract  by  a  school-board  to  build  a 
scliool-house  in  violation  of  a  statute  limit- 
ing its  power  in  building  a  school-house  to 
"  funds  provided  for  that  purpose "  is  rati- 
fied by  the  school-district  if  it  afterward 
authorizes  the  board  to  borrow  money  there- 
for). 

Illustrations. —  Thus  a  contract  for  build- 
ing a  school-house,  voidable  because  made  by 
only  one  member  of  the  school-board,  may  be 
ratified  and  made  binding  by  the  action  of  the 
school  directors  in  completing  the  building, 
furnishing  the  same  with  seats,  desks,  and 
other  necessary  school-house  furniture.  Oc- 
cupying the  same  for  school  purposes,  and 
insuring  the  same.  Brown  County  School 
Dist.  No.  39  V.  Sullivan,  48  Kan.  624,  29 
Pac.  1141.  So  a  legal  vote  of  a  district  to 
raise  money  to  pay  the  premium  will  amount 
to  a  ratification  of  a  trustee's  unauthorized 
act  in  insuring  the  school-house  and  furni- 
ture. Holt's  Appeal,  5  R.  I.  603.  But  the 
vote  of  a  district  to  stop  an  action  does  not 
render  the  district  liable  for  expenses  pre- 
viously incurred  by  its  committee  in  prose- 
cuting it  without  special  authority.  Bur- 
gess V.  Uxbridge  School  Dist.,  100  Mass. 
132.  Nor  does  the  mere  knowledge  of  the 
pendency  of  a  suit  against  a  school-district 
and  of  the  employment  of  counsel  to  defend 
it,  by  the  officers  and  voters  of  the  district, 
show  acquiescence  by  the  district  in  the  un- 
authorized employment  of  such  counsel.  Har- 
rington V.  Alburgh  School  Dist.  No.  6,  30 
Vt.  155. 

An  invalid  purchase  of  a  school-house  site 

is  impliedly  ratified  by  a  vote  of  the  dis- 
trict authorizing  the  building  of  a  school- 
house  thereon  and  the  issuance  of  bonds 
therefor.  Township  Bd.  of  Education  v.  Caro- 
lan,  182  111.  119,  55  N.  E.  58  [reversing  81 
111.  App.  459];  Nichols  r.  Pierce  County 
School  Dist.  No.  10,  39  Wash.  137,  81  Pac.  325. 

97.  Clark  School  Tp.  v.  Home  Ins.,  etc., 
Co..  20  Ind.  App.  543,  51  N.  E.  107;  Rich- 
ards /;.  Jackson  School  Tp.,  132  Iowa  612, 
109  N.  W.  1093  (holding  that  an  invalid  con- 


tract by  a  school-board  for  supplies  is  rati- 
fied where  at  a  subsequent  meeting  of  the 
board  they  voted  to  refuse  to  accept  the  sup- 
plies, instructed  the  treasurer  not  to  pay 
the  order  issued  in  payment,  and  at  a  still 
later  meeting  rescinded  such  action  and  voted 
to  accept  and  pay  for  the  supplies)  ;  John- 
son V.  Cedar  School  Corp.,  117  Iowa  319,  90 
N.  W.  713;  Bellows  v.  West  Fork  Dist.  Tp., 
70  Iowa  320,  30  N.  W.  582;  Haney  School 
Furniture  Co.  v.  Crystal  Lake  Tp.  School 
Dist.  No.  1,  133  Mich.  241,  94  N.  W.  726; 
Jones  V.  Iosco  School  Dist.  Noi  3,  110  Mich. 
363,  68  N.  W.  222;  Keyser  v.  Sunapee  Dist. 
No.  8,  35  N.  H.  477;  Chapin  v.  Walpole 
School  Dist.  No.  2,  30  N.  H.  25. 

lUustrationSc — Thus  a  valid  contract  for 
supplies  or  apparatus  is  ratified  by  a  school- 
district  or  township  in  accepting  and  using 
the  supplies  with  full  knowledge  of  all  the 
facts  for  a  considerable  length  of  time  with- 
out offering  to  return  them,  Springfield  Fur- 
niture Co.  V.  Faulkner  County  School  Dist. 
No.  4,  67  Ark.  236,  54  S.  W.  217;  Richards 
V.  Jackson  School  Tp.,  132  Iowa  612,  109 
N.  W.  1093;  Akron  Sav.  Bank  v.  Westfield 
School  Tp.,  (Iowa  1905)  103  N.  W.  968; 
Union  School  Furniture  Co.  v.  School  Dist. 
No.  60,  50  Kan.  727,  32  Pac.  368,  20  L.  R.  A. 
136.  So  where  supplies  are  purchased  by  di- 
rectors without  authority  from  a  board  of 
which  they  are  members,  and  are  received 
and  used  for  the  benefit  of  the  district  under 
such  circumstances  and  for  such  length  of 
time  as  to  raise  the  presumption  that  it  is 
with  the  common  consent  of  the  district,  it 
will  be  bound  to  pay  for  them.  Andrews  v. 
Otter  Tail  County  Scliool-Dist.  No.  4.  37 
Minn.  96,  33  N.  W.  217.  But  where  the  sup- 
plies are  bought  by  two  directors  without 
any  authority  and  used  for  about  three  weeks 
and  afterward  some  of  the  articles  are  used 
by  order  of  the  clerk  of  the  district  and 
others  from  time  to  time,  by  w^iose  direc- 
tion it  does  not  appear,  and  the  voters  of 
the  district  in  the  meantime  have  repudi- 
ated the  action  of  such  directors,  a  presump- 
tion of  ratification  is  not  necessarily  raised. 
Andrews  v.  Otter  Tail  Countv  School-Dist. 
No.  4,  37  Minn.  96,  33  N.  W*.  217.  Where 
pursuant  to  a  vote  to  purchase  a  school- 
house  and  raise  funds  for  that  purpose,  cer- 
tain persons  acting  as  a  committee  of  the 
district  make  a  contract  on  behalf  of  the 
district  for  the  purchase  of  the  building  at 
an  agreed  price,  and  the  district  takes  pos- 
session of  the  building  and  occupies  and  re- 
tains it  as  a  school,  it  thereby  ratifies  the 
action  of  the  committee,  binding  the  district 
by  such  ratification.  Keyser  r.  Sunapee  Dist. 
No.  8,  35  N.  11.  477. 

An  informal  execution  of  a  power  to  build 
a  school-house  by  two  of  a  committee  ap- 
pointed for  tliat  purpose,  the  third  refusing 
to  act,  is  ratified  where  all  the  schools  of 
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general  rule,  in  order  to  constitute  a  valid  ratification,  there  must  be  some  affirma- 
tive corporate  action,  showing  an  intention  to  ratify,  on  the  part  of  the  district 
or  school-board,*^^  and  it  will  not  be  implied  from  mere  silence;  ^  nor,  in  the  absence 
of  circumstances  indicating  an  intention  to  ratify,  will  it  be  imphed  from  a  tem- 
porary or  necessary  use  of  the  property  acquired  under  the  contract,^  particularly 
where  the  district  has  no  knowledge  of  the  unauthorized  acts.^ 

h.  Implied  Contracts.  A  school-district,  in  like  manner  as  a  private  corpo- 
ration or  an  individual,  may  become  bound  by  contracts  implied  from  its  acts 
or  the  acts  of  its  agents.^  Thus  it  may  become  bound  by  an  implied  con- 
tract where  it  receives  and  retains  money  or  property  under  such  circum- 
stances that  the  law,  independently  of  an  express  contract,  imposes  an  obii- 
ation  upon  it  to  do  justice  in  respect  to  the  same,^  as  where  a  school-board 


the  district  are  afterward  kept  in  such 
house  and  all  the  meetings  of  the  inhabitants 
of  the  district  held  there,  and  on  which  no- 
tice of  such  meetings  bv  vote  of  the  district 
are  posted.  Fisher  r/ Attleborough  School 
Dist.,  4  Cush.  (Mass.)  494. 

That  a  building  is  used  by  the  children  of 
the  school-district  does  not,  taken  alone,  au- 
thorize a  finding  of  a  ratification  of  a  con- 
tract under  which  buildings  appurtenant  to 
the  school-house  are  built,  although  it  is 
evidence  to  be  considered  with  other  matters 
tending  to  show  such  ratification.  Bellows 
V.  West  Fork  Dist.  Tp.,  70  Iowa  320,  30 
N.  W.  582. 

98.  Taylor  i:.  Wayne  Dist.  Tp.,  25  Iowa  447 
(holding  that  where  a  district  board  unau- 
thorizedly  purchases  maps  and  other  school 
apparatus,  the  subsequent  use  of  the  articles 
in  the  school  with  the  knowledge  of  the  di- 
rectors and  electors,  and  the  fact  that  at  a 
meeting  of  the  electors  subsequent  to  the 
purchase  no  steps  are  taken  to  repudiate  the 
contract  does  not  amount  to  a  ratification 
of  it)  ;  Caxton  Co.  v.  Spooner  School  Dist. 
No.  5,  120  Wis.  374,  98  N.  W.  231  (holding 
that  nothing  short  of  some  affirmative  cor- 
porate action  by  the  district  will  constitute 
a  ratification ) . 

99.  Currie  Murray  County  School-Dist. 
No.  26,  35  Minn,  163,  27  N.  W.  922  (holding 
that  in  order  to  bind  the  district  unauthor- 
ized contracts  must  be  ratified  by  at  least  a 
majority  of  a  school-board  after  notice  and 
opportunity  to  all  the  members  to  partici- 
pate in  the  transaction)  ;  Johnson  f.  School 
Dist.,  67  Mo.  319  (holding  that  the  ratifi- 
cation or  approval  of  purchased  articles  for 
a  school  by  one  or  more  of  the  directors  with- 
out authority  can  only  be  made  by  the  offi- 
cers who  were  authorized  in  the  first  in- 
stance to  make  such  contract  at  a  meeting 
of  the  board)  ;  Kane  v.  Calhoun  School  Dist., 
48  Mo.  App.  408;  Morristown  First  Nat. 
Bank  r.  Felknor,  (Tenn.  Ch.  App.  1898)  48 
S.  W.  392. 

1.  Caxton  Co.  Spooner  School  Dist.  No. 
5,  120  Wis.  374,  98  N.  W.  231. 

2.  Connecticut. —  Turney  v.  Bridgeport,  55 
Conn.  412,  5  Atl.  520,  holding  that  the  taking 
possession  and  use  by  a  town  of  a  school- 
house  erected  on  its  land  is  not  such  a  ratifi- 
cation of  unauthorized  expenditures  in  its 
erection  as  to  make  the  town  liable  therefor, 

[  III,  E,  4,  (II)] 


Maine. —  Davis  v.  Bradford  School  Dist. 
No.  2,  24  Me.  349,  holding  that  a  school-dis- 
trict cannot  be  considered  as  promising  to 
pay  for  unauthorized  repairs  upon  a  school- 
house  by  using  it  afterward. 

Michigan. — Gibson  v.  Vevay  Tp.  School 
Dist.  No.  5,  36  Mich.  404,  holding  that  the 
fact  that  a  school  director  who  has  without 
authority  purchased  school  charts  for  the 
use  of  the  school  causes  them  to  be  occa- 
sionally used  in  the  school  cannot  operate  as 
a  ratification. 

Minnesota. — Young  v.  Dassel  Bd.  of  Edu- 
cation, 54  Minn.  385,  55  N.  W.  1112,  40  Am. 
St.  Rep.  340  (holding  that  where  the  offi- 
cers of  a  district,  without  authority,  borrow 
and  expend  money  to  complete  a  school-house, 
no  liability  attaches  to  the  district  therefor, 
notwithstanding  the  benefit  received,  since 
it  has  not  had  an  opportunity  to  reject  it)  ; 
Currie  v.  Murray  County  School-Dist.  No.  26, 
35  Minn.  163,  27  N.  W.  922. 

Missouri, —  Johnson  v.  School  Dist.,  67  Mo. 
319;  Kane  v.  Calhoun  School  Dist.,  48  Mo. 
App.  408. 

Tennessee. — Morristown  First  Nat.  Bank  i . 
Felknor,  (Ch.  App.  1898)  48  S.  W.  392. 

Wisconsin. —  Caxton  Co.  v.  Spooner  School 
Dist.  No.  5,  120  Wis.  374.  98  N.  W.  231. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  198. 

3.  Wilson  v.  Chester  School  Dist.  No.  4,  32 
N.  H.  118  (holding  that  a  ratification  of  the 
acts  of  a  committee  in  building  a  more  ex- 
pensive school-house  cannot  be  inferred  from 
the  mere  fact  that  the  district  school  is  kept 
in  it  for  a  few  weeks  immediately  after  it 
is  finished,  where  there  is  no  evidence  that 
the  district  had  any  knowledge  of  the 
amount  expended  or  had  taken  any  action 
on  the  subject)  ;  Kane  v.  School  Dist.  No.  3, 
52  Wis.  502,  9  N.  W.  459  (holding  that  the 
mere  fact  that  seats  purchased  by  a  school- 
board  have  continued  to  be  used  in  the  school - 
house  is  no  proof  that  the  district  has  rati- 
fied the  purchase,  where  it  does  not  appear 
that  the  board  ever  presented  any  account 
for  such  seats  to  the  district  for  allowance). 

4.  State  Bd.  of  Education  v.  Grreenbaum, 
39  111.  609;  Driscoll  v.  Council  Bluffs  Inde- 
pendent School  Dist.,  61  Iowa  426,  16  N.  W, 
291;  Norris  v.  Windsor  School  Dist.  No.  1. 
12  Me.  293,  28  Am.  Dec.  182. 

5.  Davis  V.  Niles  School-Dist.  No.  I,  81 
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having  authority  to  procure  building  material  does  so  in  a  wrongful  manner, 
and  such  material  is  used  in  the  construction  of  a  school  building.^  But  it  has 
been  held  that  there  cannot  be  an  implied  contract  so  as  to  legalize  a  contract 
which  is  ultra  vires  and  void/  and  that  no  implied  contract  to  pay  for  supplies 
and  apparatus  unlawfully  purchased  on  credit  arises  from  their  receipt  and  use  by 
the  district.^  A  committee  chosen  at  an  illegal  district  meeting  does  not  by  super- 
intending the  erection  of  a  school-house  render  the  district  liable  to  the  builder.'-^ 

i.  Construction  and  Operation  of  Contracts.  Contracts  of  a  school-district 
are  ordinarily  subject  to  the  same  rules  of  construction  and  operation  as  apply 
to  contracts  of  private  corporations  and  individuals/^  and  should  be  construed 
in  accordance  with  the  plain  import  of  the  language  used,  in  the  light  of  the  apparent 
understanding  of  the  parties  at  the  time  the  contract  was  made."  Where  school- 
district  officers  or  agents  make  a  contract  in  their  official  capacity  for  the  benefit 
of  the  district  it  is  usually  construed  to  be  the  contract  of  the  district  or  board 
of  which  they  are  members, although  it  is  made  in  their  individual  names. 
But  a  school-district  cannot  be  held  liable  upon  the  personal  undertaking  of  a 
school  officer,  although  it  is  for  services  or  material  furnished  to  the  district.^* 

j.  Modification  or  Rescission.  The  modification  or  rescission  of  a  school-district 
contract  must  ordinarily  be  made  in  the  manner  in  which  the  execution  of  the 
contract  must  have  been  made,^^  and  notice  of  such  modification  or  rescission  must 


Mich.  214,  45  N.  W.  989;  Criswell  v.  Everett 
School  Dist.  No.  24,  34  Wash.  420,  75  Pac. 
984. 

Illustrations. — Where  an  incorporated  board 
of  education  appoints  a  building  committee 
to  contract  for  the  erection  of  a  school  build- 
ing, which  they  do,  and  after  its  completion 
it  is  accepted  by  the  board,  a  contract  to  pay 
for  the  same  will  be  implied,  although  the 
appointment  of  the  committee  was  not  under 
seal.  State  Bd.  of  Education  v.  Greenbaum, 
39  111.  609.  So  where  a  committee  de  facto, 
not  legally  elected,  but  acting  in  good  faith 
as  such,  furnishes  labor,  materials,  and  board 
for  a  teacher,  and  the  district  stands  by  in 
silence  and  avails  itself  of  the  benefits,  there 
is  an  implied  promise  on  the  part  of  the  dis- 
trict to  pay  therefor.  Rowell  v.  Tunbridge 
School-Dist.,  59  Vt.  658,  10  Atl.  754, 

6.  McClure  v.  Tipton  School  Dist.,  79  Mo. 
App.  80. 

7.  District  No.  3  v.  Fogleman,  76  111.  189; 
Jordan  u.  Lisbon,  etc.,  School  Dist.  No.  3,  38 
Ale.  164  (holding  that  where  there  is  no 
legal  contract  on  the  part  of  a  school-dis- 
trict to  build  a  school-house,  or  any  accept- 
ance of  the  house,  the  building  of  such  a 
house  within  the  limits  of  the  district  im- 
poses no  legal  obligation  on  the  members  to 
pay  for  it);  Taylor  r.  Bates  County  School 
Dist.  No.  3,  60  Mo.  App.  372  (holding  that 
a  school-district  cannot  be  made  liable  on 
an  implied  contract  for  the  value  of  the  serv- 
ices of  a  janitor  in  sweeping  the  district 
school -house  and  kcepinj>'  fires  therein,  where 
tlio  statute  roquii'es  that  such  a  contract 
shall  be  in  writing) . 

8.  Clark  r.  Iroquois  Countv  Dist.  No.  1, 
78  111.  474;  I-lonev  Creek  School  Tp.  v. 
Bavuos,  119  Ind.  213,  1  N.  E.  747. 

9.  Jordan  v.  Lisbon,  etc.,  School  Dist.  No. 
3,  38  Me.  164. 

10.  See,  generally,  Contracts,  9  Cyc.  577 
et  seq. 


11.  Arkansas. — Du  Val  v.  Ft.  Smith  School 
Dist.,  67  Ark.  67,  53  S.  W.  562. 

Indiana. —  Jackson  Tp.  v.  Home  Ins.  Co., 
54  Ind.  184,  holding  that  where  a  contract 
executed  by  the  trustee  of  a  civil  township 
describes  him  as  acting  for  the  township,  it 
will  be  taken  to  mean  the  civil  township. 

Michigan. —  Dean  v.  Detroit  Bd.  of  Educa- 
tion, 73  Mich.  165,  41  N.  W.  218. 

Missouri. —  National  Water  Works  Co.  '•. 
Kansas  City  •  School  Dist.,  23  Mo.  Apix 
227. 

Nebraska. —  Omaha  School  Dist.  v.  McDon- 
ald, 68  Nebr.  610,  94  N.  W.  829,  97  N.  W. 
584. 

12.  Wabash  R.  Co.  i:  People,  202  Hi.  9,  66 
N.  E.  824;  Johnson  v.  Cedar  School  Corp, 
117  Iowa  319,  90  N.  W.  713;  Carper  v.  Cook, 
39  W.  Va.  346,  19  S.  E.  379;  Livingstone  v. 
Boularderie  School  Trustees,  13  Nova  Scotia 
535. 

Liability  of  district  officers  on  contracts 

generally  see  supra,  III,  D,  6,  g,  ( ii ) . 

13.  Carper  r.  Cook,  39  W.  Va.  346,  19 
S.  E.  379,  holding  that  where  the  president 
of  a  board  of  education  as  such  contracts 
for  a  school  site,  the  contract  is  that  of  the 
board,  although  made  in  the  president's  own 
name. 

14.  Moore  f.  Leonard  Independent  School 
Dist.,  (Tex.  Civ.  App.  1903)  74  S.  W.  324. 
holding  that  where  a  school-district  con- 
tracted for  the  erection  of  a  school -house 
and  the  jjresident  of  the  board  of  trustees 
verbally  promised  the  person  employed  by  the 
contractor  to  do  tlie  plasterino-.  that  he  would 
pay  him,  tlie  scliool-distriet  did  not  thercl>y 
become  liable  to  the  subcontractor. 

15.  - Broussard  r.  Verret,  43  La.  Ann.  929. 
9  So.  905,  ]ioldin<i-  that  since  the  proceedings 
of  a  school-board  are  required  to  be  in  writ- 
inof,  a  verbal  extension  by  the  president  of 
tlie  board  of  a  contract  made  bv  it  is  of  uo 
ell'ect. 
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be  given  to  the  "other  party  to  the  contract.^®  When  there  is  proper  authority  there- 
for, a  school-district  contract  may  be  modified  or  rescinded  by  the  school-board  or 
officers  acting  within  the  limits  of  such  authority;  but  a  member  of  a 
school-board  cannot  change  a  contract  made  by  the  board  so  as  to  bind  it  unless 
he  has  been  so  authorized  by  the  board,  or  unless  his  action  is  approved  by  such 
board 

k.  Performance  or  Breach.  Where  a  party  contracts  to  build  a  school-house 
in  a  particular  manner,  a  substantial  compliance  is  not  sufficient,  but  it  must  be 
completed  according  to  contract. Where  by  the  terms  of  the  contract  the  per- 
formance thereof  is  to  be  passed  upon  by  an  architect,  engineer,  or  committee, 
his  decision  is  final  and  binding  on  the  parties,^^  unless  impeached  on  the  ground 
of  fraud,  mistake,  undue  influence,  or  some  other  good  cause. A  school-district, 
however,  may  waive  a  breach  of  contractual  conditions;  and,  although  it  is  not 
liable  on  a  contract  by  reason  of  a  breach  on  the  part  of  the  contractor,  it  may 
be  liable  on  a  quantum  meruit  or  quantum  valebant,  if  it  accepts  the  result  of  the 
contract. But  where  a  contractor  to  build  a  school-house  fails  to  build  it  accord- 
ing to  contract,  and  it  is  not  expressly  or  impliedly  accepted,  and  the  district 
derives  no  benefit  from  the  building,  the  contractor  is  not  entitled  to  the  value 
of  the  materials  used  in  the  building."^  The  fact  that  there  has  been  a  waiver 
of  defects  in  the  early  stages  of  the  work  in  erecting  a  school-house  does  not  entitle 
the  contractor  to  recover,  unless  the  subsequent  parts  of  the  work  have  been 
performed  conformably  to  contract  or  have  been  accepted. A  contractor  may 
be  compelled  to  remove  a  building  which  is  not  built  according  to  contract.-^ 
After  a  school-district  contract  has  been  fully  performed  by  both  parties,  money 


16.  Sidney  School  Furniture  Co  V.  War- 
saw Tp.  School  Dist.,  158  Pa.  St.  35,  27  Atl. 
856,  holding  that  to  show  a  rescission  by  a 
school-district  of  a  written  contract  in  pur- 
suance of  a  contemporaneous  parol  contract, 
a  resolution  of  the  school-board,  on  which 
notice  of  rescission  was  given,  is  admissible, 
and  it  is  no  objection  thereto  that  the  other 
party  to  the  contract  was  not  present  at  the 
time  of  the  passing  of  the  resolution. 

The  president  of  a  school-board  does  not 
need  a  special  authorization  to  notify  the 
other  party  of  a  rescission  of  his  contract, 
where  the  school-board  has  passed  a  resolu- 
tion for  such  rescission.  Sidney  School  Fur- 
niture Co.  V.  Warsaw  Tp.  School  Dist.,  158 
Pa.  St.  35,  27  Atl.  856. 

17.  Schofield  v.  McGregor,  1  Thomps.  &  C. 
(N.  Y.)  404;  Edinburg  American  Land,  etc., 
Co.  V.  Mitchell,  1  S.  D.  593,  48  N.  W.  131. 

18.  State  V.  Tiedemann,  69  Mo.  515. 

19.  Hill  V.  Millburn  School  Dist.  No.  2,  17 
Me.  316.  See  also  Kreatz  v.  St.  Cloud  School 
Dist.,  79  Minn.  14,  81  N.  W.  533,  82  Minn. 
516,  85  N.  W.  518. 

20.  Paola  Bd.  of  Education  v.  Shaw,  15 
Kan.  33;  Hill  v.  Millburn  School  Dist.  No.  2, 
17  Me.  316;  St.  Louis  Bd.  of  Education  v. 
National  Surety  Co.,  183  Mo.  166,  82  S.  W. 
70,  holding  that  where  a  contract  for  heating 
a  school  building  guaranteed  adequate  heat 
from  the  apparatus  installed,  and  made  the 
architect  of  the  school-board  the  sole  judge 
of  the  sufficiency  of  the  plant,  the  fact  that 
after  the  apparatus  was  put  in  and  before 
it  was  finally  declared  inadequate  the  school- 
board  was  reorganized  under  a  new  law  did 
not  prevent  the  commissioner  of  school  build- 
ings of  the  new  board  from  passing  on  the 
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question  whether  the  guarantee  had  beea 
made  good,  where  his  office  corresponded  to 
that  of  the  architect  under  the  old  board. 

21.  Paola  Bd.  of  Education  v.  Shaw,  15 
Kan.  33. 

22.  Hill  V.  Millburn  School  Dist.  No.  2,  17 
Me.  316;  Decker  v.  Douglas  County  School 
Dist.  No.  2,  101  Mo.  App.  115,  74  S.  W. 
390,  holding  that  a  settlement  between  the 
directors  of  a  school-district  and  a  contractor, 
who  has  failed  to  fully  perform  his  contract 
to  build  a  school-house,  fixing  the  amount 
due  the  contractor,  for  the  labor  and  material 
actually  furnished  by  him  is  binding  on  the 
parties,  unless  set  aside  for  fraud  or  mistake. 

The  right  to  recoup  damages  sustained  by 
a  school-district  by  reason  of  a  contractor's 
failure  to  perform  his  contract  may  be  waived 
by  the  district.  Decker  v.  Douglas  County 
School  Dist.  No.  2,  101  Mo.  App.  115,  74 
S.  W.  390. 

23.  Criswell  v.  Everett  School  Dist.  No. 
24,  34  Wash.  420,  75  Pac.  984,  holding  that 
M^here  a  contractor  for  the  erection  of  a 
school  building  made  many  material  changes 
and  additions  in  the  work  without  authority 
of  the  school-board,  and  against  the  protests 
of  the  architect,  but  notwithstanding  this 
the  contract  was  not  fraudulent  or  ultra 
vires,  and  the  district  accepted  and  used  tho 
building  after  it  was  completed,  it  was  bound 
to  pay  the  reasonable  value  of  the  building, 
although  not  liable  on  the  contract. 

24.  Hill  V.  Millburn  School  Dist.  No.  2,  17 
Me.  310. 

25.  Hill  V.  Millburn  School  Dist,.  No.  2,  17 
Me.  316. 

26.  Hill  r.  Millburn  School  Dist.  No.  2,  17 
Me.  316. 
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paid  or  advanced  under  such  contract  cannot  be  recovered  back  in  the  absence 
of  fraud  or  corruption.'' 

1.  Rights  and  Remedies  of  Parties  —  (i)  School-District.  A  school- 
district  may,  through  its  proper  board  or  officers,  maintain  an  action  for  money 
had  and  received,  to  recover  money  wrongfully  paid  out  by  one  of  its  officers 
or  agents,^^  such  as  money  paid  out  on  an  illegal  contract .^^  It  may  also  main- 
tain an  action  for  damages  for  a  breach  of  a  district  contract but  it  cannot  in 
such  an  action  recover  on  the  theory  that  the  contract  is  void.^^ 

(ii)  Contractors.  Contractors  with  a  school-district  may  maintain  assump- 
sit against  the  proper  school-board  or  officers  on  lawful  contracts  of  such  officers 
or  their  predecessors,^^  or  an  action  on  such  contract  may  be  maintained  by  an 
assignee  thereof,^*  or  an  action  for  damages  for  a  breach  of  the  contract  may  be 
maintained  against  the  proper  school-board.^^  A  contractor  may  also  in  a  proper 
case  maintain  a  mandatory  injunction  or  mandamus,^^  to  compel  a  performance 
of  its  contract,  such  as  to  compel  the  school  authorities  to  use  a  text-book  adopted 
by  the  state  board  of  education,  and  which  plaintiff  is  under  contract  to  furnish.^® 
Where  goods  are  sold  to  a  school-district  under  a  contract  not  conforming  to 
statute,  although  such  goods  are  necessary  and  suitable  to  the  purposes  intended, 
and  they  are  retained  and  used  by  the  district  or  township,  no  recovery  can  be 
had  upon  a  quantum  meruit,  where  the  goods  are  tangible  and  can  be  recovered ;  •^'•^ 
but  the  only  remedy  of  the  seller  of  such  articles  is  to  claim  the  property  itself.*^ 


27.  Kagy  v.  West  Des  Moines  Independent 
Dist.,  117  Iowa  694,  89  N.  W.  972. 

28.  Individual  liability  of  officers  in  gen- 
eral see  supra,  III,  D,  6,  g. 

29.  Nassau  County  Bd.  of  Public  Instruc- 
tion D.  Billings,  15  Fla.  686. 

30.  Latali  County  Independent  School  Dist. 
No.  5  V.  Collins,  15  Ida.  535,  98  Pac.  857, 
holding  that  the  fact  that  the  statute  malces 
II  contract  by  a  trustee  in  which  he  is  in- 
terested void  and  provides  as  a  penalty  only 
that  an  action  shall  not  be  maintained 
thereon  does  not  prevent  a  recovery  by  the 
district  of  monej^  paid  on  such  contract. 

31.  Fluty  V.  School-Dist.  No.  11,  49  Ark. 
94,  4  S.  W.  278. 

32.  Fluty  v.  School-Dist.  No.  11,  49  Ark. 
94.  4  S.  W.  278. 

33.  Williams  r.  Keeeh,  4  Hill  (N.  Y.)  168. 
See  also  Coghlan  v.  East  Tilbury  Tp.,  35 
I'.  C.  Q.  B.  575. 

34.  Smith  v.  Coman,  47  N.  Y.  App.  Div. 
116,  62  N.  Y.  Suppl.  106,  holding  that  where 
a  trustee  of  a  school-district  orders  charts 
for  use  in  such  district  by  a  written  order 
xsigned  by  himself  as  trustee,  and  such  charts 
are  delivered  to  and  used  by  the  district,  an 
assignee  of  the  order  is  entitled  to  recover 
therefor  against  a  trustee  subsequently 
{"lefited. 

The  acceptance  of  a  void  warrant  by  the 

assignee  does  not  supersede  the  original  con- 
tract, so  as  to  deprive  him  of  his  right  to 
sue  thereon.  Johnson  v.  Cedar  School  Corp., 
117  Iowa  319,  90  N.  W.  713. 

35.  Morgan  v.  San  Francisco  Bd.  of  Edu- 
cation, 136  Cal.  245,  68  Pac.  703,  holding  also 
that,  in  an  action  against  a  school-board  for 
a  hreach  of  contract,  the  fact  of  a  second  con- 
tract by  the  board  with  a  third  party  f(n- 
the  same  work  is  of  no  consequence. 

Whether  or  not  the  judgment .  can  be  col- 
lected is  immaterial  in  an  action  against  a 


board  of  education  for  a  breach  of  contract. 
Morgan  v.  San  Francisco  Bd.  of  Education, 
136  Cal.  245,  68  Pac.  703. 

36.  Silver  v.  Indiana  State  Bd.  of  Educa- 
tion, (Ind.  App,  1904)  71  N.  E.  667;  Eaton  i\ 
Pvoyal,  36  Wash.  435,  78  Pac.  1103;  Rand  v. 
Pvoyal,  36  Wash.  420,  78  Pac.  1103.  And 
see,  generally,  Ijnjunctions,  22  Cyc.  844  et  seq. 

37.  Ginn  v.  School  Book  Bd.,  62  W.  Va. 
428,  59  S.  E.  177,  holding,  however,  that  a 
publisher  of  school-books  having  a  contract 
with  the  school-board  for  furnishing  books 
cannot  compel  the  board  to  continue  or  renew 
its  contract  for  five  years  after  its  expira- 
tion, on  the  ground  that  the  board  changed 
books  without  a  sufficient  vote.  And  see, 
generally,  Mandamus,  26  Cyc.  125. 

Mandamus  is  not  the  proper  remedy  of  a 
contractor  having  a  valid  contract  for  an 
impairment  of  his  contract  rights  by  reason 
of  a  change  made  in  good  faith  in  the  cen- 
tralization of  the  township  schools,  but  his 
remeclv  is  by  an  action  at  law.  State  r. 
Chester  Tp.  Bd.  of  Education,  25  Ohio  Cir. 
Ct.  424. 

38.  Eaton  r.  Royal.  36  Wash.  435.  78  Pac. 
1093;  Rand  r.  Roval,  36  Wash.  420,  78  Pac. 
1103;  Westland  Pub.  Co.  o.  Roval,  36  Wash 
399.  78  Pac.  1096,  holding,  however,  that 
where  it  appears  that  plaintiff'  is  only  nom- 
inally damaged  he  is  not  entitled  to  such 
an  injunction.  See  also  vifra.  III.  1,  2,  e. 
(ITT) .'  in). 

39.  I'nion  Nat.  Bank  r.  Franklin  School 
Tp.,  31  Ind.  App.  699,  68  X.  E.  328:  Lin- 
coln School  Tp.  r.  American  School  Furni- 
ture Co.,  31  Ind.  App.  405,  68  N.  E.  301: 
Andrews  r.  Curtis.  2  Tex.  Civ.  App.  678.  22 
S.  W.  72. 

40.  Clark  Iroquois  County  Dist.  No.  1. 
78  111.  474  (holding  that  the  only  remedy  of 
a  seller  of  articles  purchased  by  school  di- 
reclors  having  no  authority  to  purchase  the 
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But  equity  will  not  permit  a  contractor  to  remove  a  school-house  to  pay  a  balance 
of  only  a  small  fraction  of  the  contract  price/^  Where  a  school  officer  having  no 
power  to  borrow  money  on  behalf  of  the  district  does  so  and  the  money  is  applied 
to  a  lawful  indebtedness  of  the  district,  the  lender  of  such  money  may  be  sub- 
rogated to  the  rights  of  the  creditor  and  by  such  means  recover  the  amount 
loaned.*^  It  is  no  defense  to  an  action  against  a  district,  on  a  contract,  for  labor 
and  materials  furnished  in  repairing  a  school-house,  that  the  building  has  been 
unlawfully  removed  from  the  lot  belonging  to  the  district, or  that  the  tax  to  raise 
funds  for  such  repairs  has  been  illegally  assessed  or  collected;  or,  on  a  contract 
for  erecting  a  school-house,  that  the  committee  authorized  to  enter  into  such 
contract,  expended  a  larger  sum  than  that  voted  therefor, that  the  school- 
house  is  worth  no  more  than  the  sum  so  voted,^®  or  that  the  district  does  not  own 
the  land  on  which  the  school-house  is  built;  nor  is  it  a  defense  to  an  action  for 
damages  against  a  school-board,  for  a  breach  of  contract,  that  public  funds 
cannot  be  used  to  pay  damages.^^ 

(ill)  S UBCONTRACTORS  AND  MATERIALMEN.^^  In  the  absence  of  a  statutoiy 
provision  or  contract  to  that  effect,  a  school  corporation  is  not  personally  liable  for 
work  or  materials  furnished  to  the  principal  contractor.^^  A  school-district  may, 
however,  become  personally  liable  to  subcontractors  or  materialmen  for  the  amount 
of  their  claims  by  express  contract,^^  as  by  accepting  an  order  on  the  principal 
contractor  for  the  amount  of  the  claim.-^^  But  ordinarily  the  rights  and  remedies 
of  subcontractors  and  materialmen  are  governed  by  statute,^^  under  which  it  is 


same  on  credit  is  to  claim  the  property  it- 
self) ;  Andrews  r.  Curtis,  2  Tex.  Civ.  App, 
678,  22  S.  W.  72. 

41.  Grady  v.  Landram,  63  S.  W.  284,  23 
Ky.  L.  Rep.  506. 

43.  White  River  School  Tp.  v.  Dorrell,  26 
Ind.  App.  538,  59  X.  E.  867. 

Interest  on  such  loan  from  the  time  of  the 
loan  cannot  be  recovered,  where  plaintiff  re- 
covers a  judgment  against  a  school  toAvnship 
for  money  loaned  without  its  authority  to  a 
school  trustee,  to  be  paid  to  a  contractor 
erecting  the  school-house,  and  it  is  so  used 
and  there  is  no  finding  as  to  when  it  was  so 
paid.  White  River  School  Tp.  v.  Dorrell, 
26  Ind.  App.  538,  59  N.  E.  867. 

43.  Knowles  f.  Chesterville  School  Dist. 
No.  10,  63  Me.  261. 

44.  Knowles  r.  Chesterville  School  Dist. 
No.  10,  63  Me.  261. 

45.  Jenkins  v.  Doughty  Falls  Union  School 
Dist.,  39  Me.  220. 

46.  Junkins  v.  Doughtv  Falls  Union  School 
Dist.,  39  Me.  220. 

47.  Norris  f.  Windsor  School  Dist.  No.  1, 
12  Me.  293,  28  Am.  Dec.  182. 

48.  Morgan  v.  San  Francisco  Bd.  of  Edu- 
cation, 136  Cal.  245,  68  Pac.  703. 

49.  Officers*  liability  for  neglect  to  exact 
contractor's  bonds  see  supra,  III,  E,  4,  f ,  (ii) . 

50.  Green  Bay  Lumber  Co.  v.  Odebolt  In- 
dependent School  Dist.,  125  Iowa  227.  101 
N.  W.  84,  holding  that  where  a  contract  for 
the  construction  of  a  school-house  provides 
that  if  the  contractor  abandons  the  work  the 
school-district  shall  be  entitled  to  take  pos- 
session thereof  inclusive  of  all  "materials, 
tools,  and  appliances  thereon  "  and  finish  the 
work,  the  fact  that  certain  unworked  mate- 
rials furnished  to  the  contractor  are  on  the 
ground  when  the  district  takes  possession  of 
the  uncompleted  v^^ork  does  not  impose  on  the 

[III,  E,  4,  1,  (ii)]  . 


district  a  personal  liability  therefor,  on 
their  being  used  in  the  completion  of  thy 
work. 

Right  of  attaching  creditor. —  The  fact  that 
the  officers  of  a  township  or  district  know 
that  certain  material  which  is  used  in  the 
construction  of  a  school-house  has  been  at- 
tached but  which  is  so  used  after  the  attach- 
ment is  released,  although  wrongfully,  will 
not  give  the  attaching  creditor  a  lien  on  the 
school-house,  or  render  the  district  liable  for 
the  value  of  the  material,  since  the  officers  of 
the  district  are  not  presumed  to  know  that 
the  attaching  officer  was  guilty  of  a  wrongful 
act  in  releasing  the  attachment  and  per- 
mitting the  material  to  be  used.  Charnock 
V.  Colfax  Dist.  Tp.,  51  Iowa  70,  50  N.  W.  286, 
33  Am.  Rep.  116. 

51.  Mundorff  v.  Kilbuck  Tp.,  4  Pennyp. 
(Pa.)  103  (holding,  however,  that  where  the 
agreement  provides  that  the  school-board 
shall  pay  all  bills  for  material  and  labor 
when  so  ordered  by  the  contractor,  it  is  not 
liable  for  bills  which  such  contractor  has 
never  ordered  the  board  to  pay)  ;  Lafebre  ?;. 
Superior  Bd.  of  Education,  81  Wis.  660,  51 
N.  W.  952. 

52.  Hamblett  i-.  White,  (Miss.  1892)  11  So. 
185. 

53.  See  the  statutes  of  the  several  states; 
and  cases  cited  infra,  this  note. 

An  Indiana  statute  (Elliott  Suppl.  §  1696), 
making  an  owner  personally  liable  to  a  sub- 
contractor who  serves  him  with  notice  of 
the  amount  of  his  claim  as  therein  provided, 
creates  a  personal  liability  in  favor  of  thoss 
only  to  whom  a  lien  is  given;  and  as  there 
can  be  no  lien  upon  a  school-house,  school 
corporations  are  not  liable  under  such  statute 
to  such  subcontractors.  Jeffries  i".  Meyers,  9 
Ind.  App.  563,  37  N.  E.  301. 

Under  Wis.  Rev.  St.  §  3328,  any  subcon- 
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sometimes  provided  that  subcontractors  have  a  claim  against  the  school  corpora- 
tion for  the  value  of  materials  or  services  furnished,  not  in  excess  of  the  contract 
price/'^  and  not  in  excess  of  the  amount  due  from  the  district  to  the  principal 
contractor  at  the  time  the  subcontractor's  action  therefor  is  commenced  or  tried;  -^'^ 
and  if  the  subcontractor  does  not  file  his  claim  against  the  district  until  all  that  is 
due  has  been  paid  to  the  principal  contractor  the  subcontractor  cannot  recover;  ^® 
but  the  school  corporation  is  not  required  to  pay  such  claim  in  any  different  manner 
from  that  provided  in  the  principal  contract.^''  Where  in  an  action  by  material- 
men and  subcontractors,  the  contractor  answers  and  proof  is  given  sufficient  to 
support  a  judgment  against  him,  although  not  as  against  the  district,  recoveiy 
may  be  had  against  the  contractor.^^ 

5.  District  Expenses  and  Charges,  and  Statutory  Liability  —  a.  In  General. 
As  a  general  rule  a  school-district  is  liable  for  such  expenses  and  charges  and 
such  only  as  are  expressly  or  impliedly  authorized  by  law,^^  and  such  as  are  neces- 
sarily and  properly  incident  to  the  performance  of  a  statutory  authority  or  cluty,^^ 


tractor  who  furnishes  materials  to  a  princi- 
pal contractor  for  the  construction  of  any 
building  for  a  school-district  may  sue  sucn 
principal  contractor  and  the  school-district 
jointly;  but  no  judgment  can  be  entered 
against  any  defendant  therein  other  than  the 
principal  contractor  for  any  amount  greater 
than  the  amount  due  from  the  district  to 
such  principal  contractor  at  the  time  of  the 
commencement  of  such  action.  Iron  River 
Bark  v.  Iron  River  School  Directors,  91  Wis. 
596,  65  X.  W.  368. 

54.  Green  Bay  Lumber  Co.  v.  Odebolt  Inde- 
pendent School  Dist.,  125  Iowa  227,  101 
N.  W.  84. 

Lien. —  Iowa  Code,  §  3102,  authorizing  sub- 
contractors for  public  buildings  not  belonging 
to  the  state  to  file  claims  for  materials,  etc., 
which  shall  be  paid  by  the  public  corporation 
constructing  the  building  to  the  extent  of 
the  contract  price,  etc.,  does  not  authorize 
a  lien  upon  the  building  so  erected,  or  on  the 
funds  due  the  contractor.  Green  Bay  Lum- 
ber Co.  r.  Odebolt  Independent  School  Dist., 
125  Iowa  227,  101  N.  W.  84. 

55.  Allentown  School  Dist.  v.  MeConn,  2 
Walk.  (Pa.)  85;  Iron  River  Bank  v.  Iron 
River  School  Directors,  91  Wis.  596,  65 
N.  W.  368 ;  Raduenz  v.  Ahnapee  School  Dist. 
No.  1,  42  Wis.  397. 

Proof  of  amount  due, — Where  a  contract 
to  construct  a  school  building  provides  that 
if  the  contractor  fails  to  finish  the  work  the 
district  may  complete  it  and  deduct  the  cost 
from  any  money  due  the  contractor  on  the 
contract,  and  that  expenditures  and  damages 
incurred  through  such  default  shall  be  cer- 
tified by  the  architect,  the  architect's  certi- 
ficate as  to  the  amount  expended  in  complet- 
ing the  building  is  conclusive  i)roof  of  such 
amount  as  against  subcontractors,  in  the  ab- 
s^Mice  of  fraud.  Green  Bay  Lumber  Co.  v. 
0(!<>l,olt  Independent  School  Dist.,  125  Iowa 
227.  101  N.  w.  84. 

56.  Green  Bay  Lumber  Co.  /■.  Odobolt  Inde- 
pendent School  Di>^t..  125  Iowa.  i27,  101 
N.  VV.  84. 

57.  Green  Bay  Lumber  Co.  v.  Odebolt  Inde- 
pendent School  Dist.,  125  Iowa  227,  101 
N.  W.  84. 


58.  Green  Bay  Lumber  Co.  v.  Odebolt  Inde- 
pendent School  Dist..  125  Iowa  227,  101 
K  W.  84. 

59.  Allowance  of  claims  see  infra,  IIL  G, 
1,  a. 

Compensation  and  reimbursement  of  ex- 
penses of  officers  see  supra,  III,  D,  6,  e. 
Indebtedness  and  expenditures  in  general 

see  infra,  111^  F. 

Tuition  of  pupils  see  infra.  Ill,  I,  1.  e. 

60.  Estes  r.  Bethel,  etc..  School  Dist.  No 
19,  33  Me.  170;  Hartman  v.  Mt.  Joy  School 
Dist.,  08  Pa.  St.  441. 

Printing. —  Under  Mass.  Gen.  St.  c.  40, 
§  6,  directing  school-committees  annually  to 
make  a  report  of  the  condition  of  the  schools, 
and  to  cause  it  to  be  printed  for  the  use  of 
the  inhabitants,  it  is  held  that  a  city  school- 
committee  may  charge  to  the  city  the  ex- 
pense of  printing  an  address  by  them  to  the 
people  thereof  relating  to  a  case  of  corpora! 
punishment  in  one  of  the  public  schools,  the 
address  being  referred  to  in  their  subse- 
quently printed  report  as  a  part  thereof. 
Wilson  V.  Cambridge,  101  Mass.  142.  But  it 
has  been  held  that  a  school-district  is  not 
liable  for  the  cost  of  printing  a  list  of  delin- 
quent taxpayers  not  ordered  by  it.  Hoover 
V.  Lower  Merion  Tp.  School  Dist.,  20  Montg. 
Co.  Rep.  (Pa.)  53. 

Under  Okla.  Laws  (1890),  c.  79,  art.  13, 
providing  for  the  establishment  of  sei)arate 
schools  and  requiring  an  annual  tax  to  be 
levied  by  the  board  of  county  commissioners 
in  addition  to  the  general  county  tax  sulh- 
cient  to  maintain  such  separate  schools,  where 
a  township  erects  a  school-house,  pays  teach- 
ers' wages,  and  purchases  fuel  for  the  sup- 
port and  maintenance  of  such  separate 
schools,  the  debts  inciirrml  for  such  purposes 
are  not  township  liabilities.  School  Dist. 
No.  76  r.  Capitol  Xat.  Bank.  7  Okla.  45,  54 
Pae.  309. 

The  board  of  a  pupil  is  not  a  proper  dis- 
trict expense.  PfeitVer  r.  Reno.  29  Pao.  Co. 
Ct.  145. 

61.  Wright  V.  Rosenbloom,  52  N.  Y.  App. 
Div.  579,  66  N.  Y.  Suppl.  165 :  Union  Free 
School  Dist.  No.  1  r.  Mapes,  14  N.  Y.  St 
593. 
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including  a  broker's  commission  in  the  purchase  of  a  school-house  site,^^  repairs 
on  a  school-house/^  and  the  expenses  of  suits  growing  out  of  the  performance 
of  official  duties.^*  But  where  certain  school  agents  are  empowered  to  provide 
certain  articles  from  money  assigned  to  them  for  that  purpose,  the  school-district 
has  no  authority  to  raise  other  money  therefor  or  to  make  itself  liable  for  such 
articles. It  has  been  held  that,  upon  the  principle  that  in  the  absence  of 
specific  directions  on  the  subject,  the  beneficiary  should  pay  the  legitimate 
expenses  incurred,  a  school-district  is  liable  for  the  fees  allowed  under  a  general  law 
for  holding  a  school  election,  although  not  expressly  required  to  pay  them.®® 

b.  Transportation  of  Pupils.  It  has  been  provided  that  a  school-board 
may  incur  a  district  expense  by  arranging  for  the  transportation  of  children 
to  school,®^  as  where  there  will  be  a  saving  of  expense  and  the  children  will  thereby 
secure  increased  advantages.®^  The  arrangement  for  such  transportation  is 
ordinarily  within  the  discretion  of  the  school-board  having  authority  to  make 
it,®^  and  mandamus  will  not  lie  at  the  instance  of  one  aggrieved  by  the  board's 
action, '^^  unless  there  has  been  an  abuse  of  such  discretion;  but  the  proper  remedy 
in  such  a  case  under  some  statutes  is  by  appeal  to  the  county  superintendent.'^ 

e.  Highway  For  Access  to  School-House.  It  is  also  provided  under  some 
statutes  that  the  school-board,  when  properly  authorized  by  the  electors  of  the 
district  or  township, may  lawfully  incur  expenses  to  secure  the  location  of  a 


62.  Union  Free  School  Dist.  No.  1  r.  Mapes, 
14  N.  Y.  St.  593. 

63.  Blaisdell  x,.  Westmore  School  Dist.  No. 
2,  72  Vt.  63,  47  Atl.  173,  holding  that  the 
act  of  1892,  providing  that  debts  for  repairs 
on  school-houses  shall  be  paid  by  the  town, 
does  not  relieve  a  school-district  of  liability 
for  repairs  on  a  school-house,  since  the  stat- 
ute was  intended  merely  to  fix  the  liability 
for  such  debts  as  between  the  town  and 
district. 

64.  People  f.  Skinner,  74  N.  Y.  App.  Div. 
58,  77  N.  Y.  Suppl.  36,  holding  that  the 
members  of  a  school-district  meeting,  con- 
stituting a  committee  to  investigate  the  fi- 
nancial affairs  of  the  district,  are  not  school- 
district  officers  within  the  meaning  of  Con- 
solidated School  Laws,  section  264,  allowing 
such  officers  their  expenses  in  suits  against 
them  growing  out  of  the  performance  of  their 
official  duties,  and  although  sued  for  libel 
growing  out  of  their  report  they  cannot  re- 
cover from  the  district  the  expenses  of  the 
suit. 

65.  Estes  Bethel,  etc..  School  Dist.  No. 
19,  33  Me.  170. 

66.  Ft.  Smith  School  Dist.  i;.  Williams,  61 
Ark.  71,  31  S.  W.  980. 

67.  Queeny  i;.  Higgins,  136  Iowa  573,  114 
N.  W.  51.  Compare  Nelson  v.  State,  168  Ind. 
491,  81  N.  E.  486;  State  r.  Jackson,  168  Ind. 
384,  81  N.  E.  62. 

A  majority  of  the  board  must  act  in  en- 
tering into  such  a  contract,  and  there  can  be 
no  recovery  from  the  district  for  the  con- 
veyance of  scholars  in  the  absence  of  proof 
that  the  contract  was  entered  into  by  such 
majority,  Boyles  v.  Summit  Tp.  School  Dist,. 
28  Pa.  Co.  Ct.  351. 

Public  funds  not  diverted. —  Kan.  Laws 
(1899),  c.  177,  §  12,  imposing  a  liability 
on  a  school-district  to  a  parent  of  pupils  re- 
siding more  than  three  miles  from  a  school- 
house,  for  their  carriage  thereto  and  return, 
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is  not  invalid  as  allowing  public  funds  to 
be  diverted  to  private  uses.  Atchison  County 
School  Dist.  No.  3  v.  Atzenweiler,  67  Kan, 
609,  73  Pac.  927. 

Pa.  Act  June  2,  1897,  authorizing  school- 
boards  to  furnish  transportation  facilities 
for  school  children,  applies  only  to  children 
from  schools  that  have  been  closed  by  reason 
of  small  attendance.  Pfeiffer  v.  Reno,  29  Pa. 
Co.  Ct.  145. 

68.  Queeny  v.  Higgins,  136  Iowa  573,  114 
N.  W.  51. 

69.  Queeny  v.  Higgins,  136  Iowa  573,  114 
N.  W.  51;  In  re  West  Fallowfield  School 
Dist.,  29  Pa.  Co.  Ct.  600  (holding  that  where 
a  neglect  of  such  duty  has  not  been  wilful 
but  rather  a  dispute  over  the  price  to  be 
paid  for  transportation,  the  board  will  be 
given  a  further  opportunity  to  rectify  the 
error)  ;  Carey  v.  Thompson,  66  Vt.  665,  30 
Atl.  5.  See  also  Frelinghuysen  Tp.  Bd.  of 
Education  v.  Atwood,  74  N.  J.  L.  638,  65 
Atl.  999  [affirming  73  N.  J.  L.  315,  62  Atl. 
1130]. 

70.  Queeny  v.  Higgins,  136  Iowa  573,  114 
N.  W.  51;  Carey  v.  Thompson,  66  Vt.  665, 
30  Atl.  5. 

71.  Carey  v.  Thompson,  66  Vt.  665,  30 
Atl.  5. 

72.  Queeny  v.  Higgins,  136  Iowa  573,  114 
N.  W.  51. 

73.  Brockway  v.  Louisa  County,  133  Iowa 
293,  110  N.  W.  844  (holding  that  it  is 
within  the  power  of  a  school-district  by  its 
electors  voting  at  an  annual  meeting  and  ©f 
its  officers,  to  procure  the  opening  of  a  road 
to  render  a  school  accessible,  and  to  levy  a 
tax  for  that  purpose,  and  that  the  district  is 
not  required  to  proceed  by  condemnation,  un- 
less such  proceeding  becomes  necessary  by 
inability  to  obtain  a  convej^ance)  ;  Bogaard 
V.  Plain  View  Independent  Dist.,  93  Iowa 
269,  61  N.  W.  859  (holding  that  the  board 
of  directors  of  an  independent  school-district 
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public  highway  by  which  scholars  may  reach  the  school  building  without  tres- 
passing upon  private  property.'^'' 

6.  Torts.  The  management  of  public  schools  is  a  branch  of  the  state  govern- 
ment, and  school-districts  and  school-boards, '"^  considered  as  corporations  or  quasi- 
corporations,  ordinarily  are  not  liable  in  tort/^  as  for  the  negligence  of  their  officers, 
agents,  employees,'^  and  contractors,'^'^  unless  such  liability  is  expressly  or  imphedly 
imposed  by  statute,  and  except  where  the  property  rights  of  another  have  been 
wilfully  or  neghgently  appropriated  by  the  agents  of  the  district  or  board. 
Thus,  in  the  absence  of  statute,  a  school-district  or  school-board  is  not  hable  for 


is  autliorized  on  the  vote  of  the  electors  to 
appropriate  funds  for  highways  for  better 
access  to  school-houses,  and  that  a  tax  may 
be  properly  levied  therefor)  ;  McShane  v. 
Pleasant  Grove  Independent  Dist.,  76  Iowa 
333,  41  N.  W.  33. 

74.  Flint  River  Independent  Dist.  v.  Kelley, 
55  Iowa  568,  8  N.  W.  426,  holding  that 
where  the  board  of  directors  of  an  independ- 
ent school-district  has  authorized,  audited, 
and  paid  such  expenses  to  secure  the  location 
of  a  public  highway,  the  district  cannot  af- 
terward maintain  an  action  against  the  indi- 
vidual members  of  the  board  to  recover  the 
money  so  paid. 

Limitation  of  power. —  The  power  given  to 
the  board  of  directors  of  district  townships 
by  Iowa  Act,  19th  Gen.  Assembly,  c.  51,  §  1, 
to  obtain  such  a  highway  as  they  deem  neces- 
sary, is  not  limited  to  cases  where  the 
school-houses  are  not  situated  on  any  high- 
way. Bogaard  v.  Plain  View  Independent 
Dist.,  93  Iowa  269,  61  N.  W.  859. 

Taxation. —  The  fact  that  the  school-board 
is  guilty  of  fraud  or  collusion  in  establishing 
a  road  for  proper  access  to  the  school,  and 
thereby  increases  the  expense,  does  not  ren- 
der invalid  the  tax  levied  to  pay  therefor. 
Brockwav  r.  Louisa  County,  133  Iowa  293, 
110  N.  W.  844. 

75.  Charles  Bank  v.  Brainard  School  Dist., 
49  Minn.  106,  51  N.  W.  814;  McClure  r. 
Tipton  School  Dist.,  79  Mo.  App.  80;  Ford 
Tf.  Kendall  Borough  School  Dist.,  121  Pa.  St. 
543.  15  Atl.  812,  1  L.  R.  A.  607. 

76.  State  i;.  Frederick  County,  94  Md.  334, 
51  Atl.  289. 

A  board  of  education  is  not  liable  in  its 
corporate  capacity  for  damages  for  an  in- 
jury resulting  to  a  pupil  while  attending  a 
common  school,  from  its  negligence  in  the 
discharge  of  its  official  duty  in  the  erection 
and  maintenance  of  a  common  school  build- 
ing under  its  charge,  in  the  absence  of  a 
statute  creating  such  liability.  Finch  f. 
Toledo  Bd.  of  Education,  30  Ohio  St.  37,  27 
Am.  Rep.  414. 

77.  See,  generally.  Municipal  Corpora- 
TJONS,  '28  Cyc.  1256  ci  scq. 

78.  Freel  v.  Crawfordsville  School  City, 
142  Ind.  27,  41  N.  E.  312,  37  L.  R.  A.  301; 
McKenna  Kimball,  145  Mass.  555,  14  N.  E. 
789;  Ford  v.  Kendall  Borough  School  Dist., 
121  Pa.  St.  543.  15  Atl.  812,  1  L.  R.  A.  607. 

79.  Wood  r.  Mitchell  Independent  School 
Disl.,  44  Iowa  27. 

SO.  See  Bank  r.  Brainerd  School  Dist.,  49 
Minn.  106,  51  N.  W.  814,  hokling,  however, 


that  a  right  of  action  against  a  school-dis- 
trict for  negligence  is  not  given  by  Gen.  St. 
(1878)  c.  36,  §  117,  which  authorizes  actions 
to  be  brought  against  trustees  in  their  offi- 
cial capacity  for  an  injury  to  the  rights  of 
others  arising  from  some  act  or  omission 
of  the  officers  of  the  district. 

Under  the  Washington  statute  (Ballinger 
Annot.  Codes  &  St.  §§  5673,  5674),  providing 
that  an  action  may  be  maintained  against  a 
school-district  for  an  injury  arising'  from 
its  act  or  omission,  a  school-district  is  liable 
for  the  scalding  of  a  child  rightfully  in  at- 
tendance at  school  through  the  overturning 
of  a  bucket  of  boiling  water  which  was  neg- 
ligently kept  upon  a  register  in  the  middle 
of  the  school-room  wholly  unguarded  and 
unprotected.  Redfield  v.  Kittitas  County 
School  Dist.  No.  3,  48  Wash.  85,  92  Pac. 
770.  And  it  is  held  that  such  statute  ap- 
plies to  governmental  duties  as  well  as  other 
duties,  since  it  was  designed  to  remove  the 
limitations  of  the  common-law  rule  and  make 
the  district  responsible  generally  for  an  omis- 
sion of  duty.  Redfield  v.  Kittitas  County 
School  Disto  No.  3,  supra. 

In  New  York  the  board  of  education  of  the 
city  of  New  York,  created  a  corporate  body 
by  Laws  (1864),  c.  555,  is  liable  for  neglect 
to  perform  a  duty  imposed  on  such  board. 
Donovan  v.  New  York  Bd.  of  Education,  85 
N.  Y.  117  [affirming  46  N.  Y.  Super.  Ct.  565] 
[but  see  former  decision  in  44  N.  Y.  Super. 
Ct.  53,  55  How.  Pr.  176] ;  Bassett  r.  Fish,  75 
N.  Y.  303  [reversing  12  Hun  209].  But  the 
board  of  education  cannot  be  held  liable  for 
an  injury  caused  by  negligence  in  keeping 
school  premises  in  proper  condition,  since  the 
special  care  and  safe-keeping  of  school  build- 
ings is  committed  by  statute  to  a  board  of 
trustees  who  are  independent  public  officers, 
and  for  whose  negligence  the  board  of  educa- 
tion is  not  liable.  Donovan  New  York 
Bd.  of  Education,  supra.  Contributory  neg- 
ligence in  an  action  by  a  teacher  against  the 
board  of  education  for  injuries  caused  by  a 
defect  in  the  school  biiilciiug  see  Bassett  V. 
Fish,  supra. 

81.  Volk  r.  Cincinnati  Bd.  of  Education, 
10  Oliio  S.  &  C.  PI.  Dec.  35.  7  Ohio  N.  P.  164, 
holding  that  a  hoiwd  of  education  is  liable 
for  damages  wIkmo  by  its  acts  there  has  been 
an  invasion  of  the  ])roperty  rights  of  a  pri- 
vate party,  as  where  such  board  causes  ex- 
eavati(-iis,  which  cause  the  foundation  of  the 
house  of  an  adjoining  owner  to  be  damaged. 
See  also  Gould  Eagle  Creek  School  Dist., 
7  Minn.  203. 
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injuries  caused  by  its  negligence  or  the  negligence  of  its  officers  or  agents  in  the 
construction  of  a  school-house  or  in  failing  to  keep  a  school  building  or  premises 
in  proper  repair  and  condition,  or  in  furnishing  unsafe  and  unsuitable  means  of 
conveyance  in  transporting  pupils  to  and  from  schools;  nor  is  it  liable  for  a  tres- 
pass committed  by  its  officers. Where  a  school-board  or  officer  having  authority 
to  procure  building  material  or  other  property  for  a  school-district  does  so  in  a 
wrongful  manner  as  by  a  wrongful  appropriation  or  conversion,  the  school-district 
may  be  held  liable  on  an  implied  assumpsit  for  the  value  of  the  material  or  prop- 
erty used ;  but  it  is  not  liable  in  tort  for  the  wrongful  act  of  the  board  or  officers 
in  converting  the  property.  But  where  a  school-district  in  the  exercise  of  its 
corporate  powers  creates  or  permits  a  nuisance  by  misfeasance  or  nonfeasance, 
it  is  liable  in  damages  to  any  person  suffering  special  injury  therefrom. The 
members  of  a  school-board  or  school  officers  are  not  personally  liable  for  an  injury 
resulting  solely  from  the  negligence  of  a  person  necessarily  employed  by  them, 
as  in  such  case  the  doctrine  of  i^espondeat  superior  has  no  application,^^  but  they 
are  hable  for  their  personal  negligence  or  other  wrongs, as  where  they  have 
knowledge  of  the  neghgence  of  an  employee  and  fail  to  use  due  care  to  provide 
against  its  consequences.'"^  A  municipal  corporation  cannot  be  held  liable  for 
the  negligent  acts  of  a  school-board  which  is  not  an  agent  of  the  city  government 
or  under  its  control. 

F.  District  Debts,  Securities,  and  Taxation  ^-  —  l.  Power  to  Incur 
Indebtedness  and  Expenditures  —  a.  In  General.    A  school-district  or  township^ 


82.  lon-a. —  Lane  r.  Woodbury  Dist.  Tp., 
58  Iowa  462,  12  X.  W.  478,  holding  that  a 
school-district  is  not  liable  for  injuries  to  a 
pnpil  resulting  from  a  defective  condition  of 
the  school-house. 

Maryland. —  State  r.  Frederick  County,  94 
Md.  .334,  51  Atl.  289. 

Massachusetts. —  Sullivan  r.  Boston,  120 
Mass.  540 ;  Hill  r.  Boston,  122  Mass.  .344,  23 
Am.  Rep.  332;  Bigelow  r.  Randolph,  14  Gray 
541. 

Minnesota. — Bank  v.  Brainerd  School  Dist., 
49  Minn.  106.  51  N.  W.  814. 

Pennsylvania. —  Erie  School  Dist.  r.  Fuess, 
98  Pa.  St.  600,  42  Am.  Rep.  627. 

Rhode  Island. —  Wixon  v.  Newport,  13  R.  I. 
454,  43  Am.  Rep.  35. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts."'  §  208. 

School-districts  and  independent  school-dis- 
tricts, being  corporations  with  limited  powers 
organized  solely  for  public  purposes,  and  the 
duties  of  the  trustees  or  boards  of  education 
intrusted  with  the  management  and  care  of 
the  property  of  such  districts  being  public 
and  administrative  only,  they  are  not  liable 
for  injuries  to  individuals  caused  by  negli- 
gence in  failing  to  make  repairs.  Bank  v. 
Brainerd  School  Dist.,  49  Minn.  106,  51 
N.  W.  814. 

83.  Harris  r.  Salem  School  Dist.,  72  N.  H. 
424,  57  Atl.  332. 

84.  School  Dist.  No.  11  v.  Williams,  38 
Ark.  454. 

85.  McClure  v.  Tipton  School  Dist.,  79  Mo. 
App.  80.    And  see  supra,  III,  E,  4,  h. 

86.  McClure  v.  Tipton  School  Dist.,  79  Mo. 
App.  80. 

87.  See  Wood  v.  Mitchell  Independent  School 
Dist.,  44  Iowa  27,  holding,  however,  that  tlie 
machinery  for  controlling  a  well,  left  un- 
locked and  unguarded  on  the  school-house 
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grounds  by  a  contractor  employed  by  the  dis- 
trict to  drill  a  well,  is  not  a  nuisance  ren- 
dering the  district  liable  for  injuries  received 
by  a  school  child  while  playing  with  it. 

*88.  Donovan  r.  McAlpin, '85  N.  Y.  185,  39 
Am.  Rep.  649  [affirming  46  N.  Y.  Super.  Ct. 
111].  See  also  Crisp  v.  Thomas,  55  J.  P. 
261,  63  L.  T.  Rep.  N.  S.  756. 

89.  School  Dist.  No.  11  r.  Williams,  38 
Ark.  454;  Donovan  v.  McAlpin,  85  N.  Y.  185, 
39  Am.  Rep.  649  [a-ffirming  46  N.  Y.  Super. 
Ct.  111]. 

Where  a  member  of  a  school-board  is 
charged  by  the  board  as  its  agent,  distin- 
guished fi-om  his  corporate  relation,  with  the 
"duty  of  keeping  a  school-house  in  repair,  he 
is  individually  liable  for  an  injury  occasioned 
by  his  neglect  thereof;  and  it  is  erroneous  in 
such  a  case  to  render  a  judgment  against  all 
the  members  of  the  school-board  jointly  for 
a  personal  injury  caused  by  his  neglect. 
Bassett  r.  Fish,  75  N.  Y.  303^ 

90.  See  Donovan  v.  McAlpin,  85  N.  Y.  185, 
39  Am.  Rep.  649  [affirming  46  N.  Y.  Super. 
Ct.  111]. 

91.  Treadwell  v.  New  York,  1  Daly  (N.  Y.) 
123.  See.  generally,  Municipal  Corpora- 
tions. 28  Cyc.  1271  et  seq. 

Where  a  board  of  education  or  other  board 
of  a  city  has  charge  of  the  school  buildings, 
and  in  such  capacity  is  not  a  servant  of  the 
city  government  or  under  its  control,  the  city 
cannot  be  held  liable  for  injuries  caused  by 
the  acts  of  negligence  of  such  board  in  car- 
ing for  the  school  building.  Ham  v.  New 
York,  70  N.  Y.  459  [affirming  37  N.  Y.  Super. 
Ct.  458]  ;  Terry  r.  New  York,  8  Bosw. 
(N.  Y.)'504;  Diehm  r.  Cincinnati,  25  Ohio 
St.  305  [affirming  5  Ohio  Dec.  (Reprint)" 
215,  3  Am.  L.  Rec.  542]. 

92.  District  expenses  and  charges:  In  gen- 
eral see  supra,  111,  E,  5,  a.    For  school  fur- 
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through  its  proper  board  or  officers,  has  such  power,  and  such  only,  of  incurring 
indebtedness  ^'^  or  making  expenditures  '^^  as  is  either  expressly,  or  by  necessary 
implication,  conferred  upon  it  by  statute;  and  where  such  power  is  expressly 
limited  by  the  terms  of  the  statute,  the  board  or  officers  are  authorized  to  act 
only  Avithin  such  limits, '"^^  as  within  a  provision  that  they  cannot  incur  a  certain 
indebtedness  or  make  certain  expenditures  until  certain  revenues  are  apportioned 
thereto, or  before  a  tax  for  the  purpose  of  the  debt  has  been  voted, or  beyond 
the  amount  of  certain  funds, and  within  such  limits  it  is  their  duty  to  act  when 
properly  called  upon.^'-^  The  validity  and  effect  of  such  statutes  are  to  be  deter- 
mined by  the  application  of  the  general  rules  relating  to  the  construction  of 
statutes/  The  legislature  ma}^,  by  statute,  repeal  a  former  statute  regulating 
a  school-district's  indebtedness  or  expenditures;^  but  it  cannot  thereby  impair 
the  obligation  of  a  contract  made  under  the  repealed  statute  previous  to  its 
repeal.^ 

b.  Ratification.  Where  a  school-district  might  originally  have  authorized  the 
incurring  of  a  debt,  it  may  ratify  such  a  debt  when  incurred  by  a  district  board 
or  officer  without  previous  authority,'^  as  by  voting,  at  a  district  meeting,  a  tax 
to  apply  upon  an  indebtedness  so  contracted.' 

e.  Limitation  of  Amount  of  Indebtedness  ^  —  (i)  In  General.  The  amount 
of  indebtedness  which  a  school-district  may  contract  in  conducting  and  man- 
aging its  schools  is  ordinarily  expressly  limited  by  the  state  constitution,'  or  by 


niture  and  appliances  see  supra,  III,  E.  3. 
For  obtaining  transportation  of  pupils  see 
supra,  ITT,  E,  5,  b.  For  obtaining  highways 
for  access  to  school-houses  see  supra,  III,  E, 
5,  c. 

93.  Union  School  Tp.  i\  Crawfordsville 
First  Nat.  Bank,  102  Tnd.  464,  2  N.  E.  194; 
Bobbins  v.  Anoka  County  School  Dist.  No.  1, 
10  Minn.  340;  Eddy  Bd.  of  Education  r.  Bit- 
ting, 9  K  M.  588, '58  Pac.  395. 

The  power  of  a  school  corporation  is  much 
more  limited  than  ordinary  public  corpora- 
tions, for  it  has  no  general  power  to  incur 
debts  or  execute  evidences  of  indebtedness. 
Union  School  Tp.  v.  Crawfordsville  First 
Nat.  Bank,  102  Tnd.  464,  2  N.  E.  194. 

94.  Hotchkiss  v.  Plunkett,  60  Conn.  230, 
22  Atl.  535,  holding  that  a  board  of  education 
cannot  expend  money  except  for  purposes  ex- 
pi  essly  authorized  bv  statute. 

95.  'Middleton  r.  Greeson,  106  Ind.  18,  5 
N.  E.  755,  holding  that  Rev.  St.  (1881) 
§§  6006,  6007,  limiting  the  authority  of 
*'  township  trustees "  in  the  matter  of  con- 
tracting debts  on  behalf  of  their  townships, 
a])plies  to  them  in  their  capacity  as  trustees 
of  the  school  township  as  well  as  of  the  civil 
township. 

96.  Harney  r.  Wooden,  30  Ind.  178. 

97  Manning  v.  Van  Buren  Dist.  Tp.,  28 
Iowa  332. 

98.  See  infra.  III,  F,  1,  c. 

99.  Zimmerman  v.  State,  60  Nebr.  633,  83 
N.  W  919. 

1.  See  Murphey  r.  Burke  County  Educa- 
tional Bd.  71  Ga.  856,  holding  that  the  act  of 
March  3,  1874,  providing  for  the  payment  of 
school  officers  and  scliool-teachers  for  serv- 
ices rendered  in  tlie  year  1871.  is  not  un- 
constitutional because  of  a  provision  that  it 
shall  not  apply  or  operate  in  any  county 
after  any  grand  jury  thereof  shall  otherwise 
recommend. 


2.  See  Lincoln  School  Tp.  v.  Union  Trust 
Co.,  36  Ind.  App.  113,  73  N.  E.  623,  74  N.  E. 
272;  Chalfant  r.  Edwards,  176  Pa.  St.  67, 
34  Atl.  922  [overruling  Hutchinson's  Appeal, 
47  Pa.  St.  84,  and  holding  that  the  act  of 
April  20,  1874,  section  2,  repealed  by  neces- 
sary implication  the  act  of  Feb.  12,  1869, 
section  66]. 

In  Indiana  the  act  of  1875,  chapter  114, 
providing  for  an  order  from  the  board  of 
county  commissioners  as  a  condition  prece- 
dent to  the  incurring  of  certain  indebtedness 
by  a  trustee  of  a  school  township,  was  repealed 
hy  Acts  (1889),  c.  5,  §  6,  creating  a  town- 
ship advisory  board.  Lincoln  School  Tp.  i\ 
Union  Trust  Co.,  36  Ind.  App.  113.  73  N.  E. 
623,  74  N.  E.  272.  For  decisions  prior  to 
this  repealing  statute  see  Poseboom  r.  Jeffer- 
son School  Tp.,  122  Ind.  377,  23  N.  E.  796; 
Jefferson  School  Tp.  v.  Litton.  116  Ind.  467, 
19  N.  E.  323. 

3.  Dennington  v.  Roberta,  130  Ga.  494,  61 
S.  E.  20. 

4.  Carbon  County  School  Dist.  No.  3  c. 
Western  Tube  Co.,  13  Wyo.  304.  80  Pac. 
155. 

5.  Carbon  County  School  Dist.  No.  3  i". 
Western  Tube  Co.,  13  Wyo.  304,  80  Pac.  155. 
See  also  Nichols  r.  Pierce  Countv  School 
Dist.  No.  10.  39  Wash.  137.  81  Pac."  325. 

6.  Limitation  of  bonded  debt  see  infra.  III, 
F.  3,  c. 

7.  California. —  People  r.  Hanford  Union 
High  School  Dist.,  US  C  al.  705.  84  Pac.  103. 

///mois.— Wabash  R.  Co.  r.  People,  202 
111.  9,  66  N.  E.  824. 

lotra. — P^duuindscni  r.  Jackson  Independent 
Scliool  Dist.,  OS  Iowa  639.  67  X.  W.  671.  60 
Am.  St.  Rep.  224:  Winspear  r.  FTolman  Dist. 
Tp.,  37  Iowa  542,  holding  that  a  school- 
district  township  is  a  "  political  or  municipal 
corporation  "  within  Const,  art.  2.  3.  in- 
hibiting such   corporations   from  incurring 
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statute,^  or  in  the  case  of  a  territory  by  an  act  of  congress.^  Under  such  constitu- 
tional or  statutory  provisions,  a  school-district  cannot  appropriate  money,  if  by  such 
action  the  district  indebtedness  is  increased  beyond  the  prescribed  limitation; 
although  the  fact  that  the  limitation  of  indebtedness  has  been  reached  does  not 
prevent  the  district  from  contracting  a  debt  payable  expressly  out  of  a  special 
fund/^  as  out  of  the  annual  revenues  of  the  district. The  limitation  upon  the 
amount  of  a  tax  that  may  be  levied  by  a  school-district  for  a  particular  purpose 
in  any  one  year  does  not  limit  the  amount  that  may  be  expended  for  such  pur- 
pose, but  limits  only  the  amount  that  may  be  expended  in  that  year.^^  A  limita- 
tion upon  the  bonded  indebtedness  of  a  school-district  does  not  affect  its  power 
to  create  a  general  indebtedness,  to  be  liquidated  by  concurrent  taxation. As 
a  general  rule  a  contract  of  indebtedness  in  excess  of  the  constitutional  or  statu- 
tory limitation  is  void,^^  and  the  fact  that  the  district  has  had  the  benefit  of  the 
performance  of  the  contract  does  not  render  it  liable  on  a  quantum  meruit}^  It  is 
usually  void,  however,  only  as  to  the  excess,  and  where  the  contract  is  partly 
within  and  partly  beyond  the  limitation,  it  is  valid  and  enforceable  up  to  the 
amount  of  the  limitation;  and  the  fact  that  the  duty  to  be  performed  by  a 
contractor  is  not  severable  in  its  nature  does  not  defeat  his  right  to  enforce  the 
contract  up  to  the  prescribed  amount. 

(ii)  How  Limitation  Fixed.  It  is  usually  provided  in  such  constitutions 
or  statutes  that  the  amount  of  indebtedness  shall  not  exceed  in  any  one  year  the 
income  ,and  revenue  provided  for  that  year,^^  or  a  given  per  cent  of  the  assessed 
value  of  the  taxable  property  in  the  district,-*^  except  upon  the  assent  of  the  elect- 


indebtedness  exceeding  a  certain  per  cent  on 
the  taxable  property  of  the  corporation. 

Kentucky. —  Howard  v.  Harlan  County 
School  Dist.  No.  27,  102  S.  W.  318,  31  Ky.  L. 
Rep.  399. 

Pennsylvania. —  Dolan  r.  Lackawanna  Tp. 
School  i)ist.,  10  Pa.  Dist.  694.  7  Lack.  Leg. 
N.  129;  Hutchinson's  Appeal,  4  Pennyp,  84. 

Washington. —  Holmes,  etc..  Furniture  Co. 
r.  Hedges,'  13  Wash.  696,  43  Pac.  944. 

^Yisconsin. —  McGillivray  v.  Joint  School 
Dist.  No.  1,  112  Wis.  354,  88  N.  W.  310,  88 
Am.  St.  Rep.  969,  58  L.  R.  A.  100. 

8.  Hutchinson's  Appeal,  4  Pennvp.  (Pa.) 
84. 

Repeal  of  statute  see  Hampton  v.  Hickey, 
88  Ark.  324,  114  S.  W.  707. 

9.  Eddy  Bd.  of  Education  v.  Bitting,  9 
N.  M.  588,  58  Pac.  395;  Territory  v.  Logan 
County  High  School;  13  Okla.  605,  76  Pac. 
165.  See  also  Carbon  County  School  Dist. 
No.  3  V.  Western  Tube  Co.,  13  Wvo.  304,  80 
Pac.  155. 

A  town  board  of  education,  being  a  distinct 
municipal  corporation  for  school  purposes,  is 
one  of  the  corporations  enumerated  in  the 
act  of  congress  of  July  30,  1886,  section  4, 
known  as  the  "  Federal  Limitation  Act,"  and 
providing  that  no  municipal  corporation  in 
the  territory  shall  become  indebted  beyond 
four  per  cent  of  the  value  of  the  taxable 
property  within  such  corporation.  Eddy  Bd. 
of  Education  v.  Bitting,  9  N.  M.  588,  58  Pac. 
395. 

10.  Scheetz  v.  Norristown  School  Dist.,  7 
Lack.  Leg.  N.  (Pa.)  334,  17  Montg.  Co.  Rep. 
209. 

11.  Scheetz  v.  Norristown  School  Dist.,  7 
Lack.  Leg.  N.  (Pa.)  334,  17  Montg.  Co.  Rep. 
209. 

[Ill,  F,  r  e,  (I)] 


12.  Scheetz  v.  Norristown  School  Dist.,  7 
Lack.  Leg.  N.  (Pa.)  334,  17  Montg.  Co.  Rep. 
209. 

13.  Farmers,  etc.,  Nat.  Bank  v.  School  Dist. 
No.  53,  6  Dak.  255,  42  N.  W.  767;  Robbins 
V.  Anoka  County  School  Dist.  No.  1,  10  Minn. 
340. 

14.  Geer  v.  Ouray  County  School  Dist.  No. 

II,  111  Fed.  682,  49  C.  C.  A.  539. 

15.  Howard  v.  Harlan  County  School  Dist. 
No.  27,  102  S.  W.  318,  31  Ky.  L.  Rep.  399; 
Luburg's  Appeal,  (Pa.  1889)"'  17  Atl.  245. 

16.  McGillivray  v.  Joint  School  Dist.  No.  1, 
112  Wis.  354,  88  N.  W.  310,  88  Am.  St.  Rep. 
969,  58  L.  R.  A.  100. 

17.  People  V.  Peoria,  etc.,  R.  Co.,  216  III, 
221,  74  N.  E.  734;  Wabash  R.  Co.  v.  People, 
202  111.  9,  66  N.  E.  824;  Denison  Tp.  School 
Dist.  V.  Shortz,  2  Pennyp.  (Pa.)  231;  Mc- 
Gillivray f.  Joint  School  Dist.  No.  1,  112 
Wis.  354,  88  N.  W.  310,  88  Am.  St.  Rep. 
969,  58  L.  R.  A.  100. 

18.  McGillivray  v.  Joint  School  Dist.  No*  1, 
112  Wis.  354,  88  N.  W.  310,  88  Am.  St.  Rep. 
969,  58  L.  R.  A.  100. 

19.  People  V.  Hanford  Union  High  School 
Dist.,  148  Cal.  705,  84  Pac.  193;  Howard  v. 
Harlan  County  School  Dist.  No.  27,  102  S.  W. 
318,  31  Ky.  L.  Rep.  399;  Carlisle  County 
School  Dist.  No.  32  v.  Kane,  87  S.  W.  32 i, 
27  Ky.  L.  Rep.  983;  Andrus  v.  St.  Landry 
Parish,  108  La.  386,  32  So.  420. 

20.  Dakota. —  Farmers',  etc.,  Nat.  Bank  v. 
School  Dist.  No.  53,  6  Dak.  255,  42  N.  W. 
767. 

Illinois.— Veo^le  v.  Peoria,  etc..  R.  Co.,  218 

III.  221,  74  N.  E.  734;  Russell  v.  Morgan 
High  School  Bd.  of  Education,  212  III  327, 
72  N.  E.  441;  Wabash  R.  Co.  v.  People,  202 
111.  9,  66  N.  E.  824. 
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ors  of  the  district,  given  in  the  prescribed  manner.^^  But  in  the  absence  of  a 
constitutional  or  statutory  provision  prohibiting  a  school-district  from  contract- 
ing a  debt  in  excess  of  the  revenue  or  taxes  for  the  current  year,  it  has  authority 
to  incur  a  reasonable  debt  for  any  legitimate  and  necessary  purpose.^^ 

(ill)  Computation  of  Limit  or  Amount.  In  determining  whether  the 
limit  of  the  indebtedness  of  a  school-district  has  or  has  not  been  reached,  only 
its  own  debts  are  to  be  considered, and  where  the  school-district  is  within  a  city, 
and  is  separate  and  distinct  therefrom,  its  debts  are  not  to  be  aggregated  with 
those  of  the  city.^*  A  distinct  indebtedness,  however,  is  not  increased  by  a  condi- 
tional acceptance  of  a  bid,^^  or  by  the  obtaining  of  a  judgment  against  the  dis- 
trict; and  all  assets  on  hand  available  for  paying  the  debt  when  contracted 
should  be  taken  into  consideration,"  including  the  value  of  property  which  the 


Indiana. —  Campbell  v.  Indianapolis,  155 
Ind.  186,  57  N.  E.  920. 

Iowa. —  Winspear  v.  Holman  Dist.  Tp,,  37 
Iowa  542. 

Missouri. —  Thornburg  v.  Chariton  County 
School  Dist.  No.  3,  175  Mo.  12,  75  S.  W.  81. 

'New  Mexico. —  Eddy  Bd.  of  Education  v. 
Bitting,  9  N.  M.  588,  58  Pac.  395. 

OJclahoma. —  Territory  v.  Logan  County 
High  School,  13  Okla.  605,  76  Pac.  165. 

Pennsylvayiia. —  Luburg's  Appeal,  (1889) 
17  Atl.  245;  Dolan  ii.  Lackawanna  Tp.  School 
Dist.,  10  Pa.  Dist.  694,  6  Lack.  Leg.  N.  129. 

South  Dakota. —  Wilson  i;.  Huron  Bd.  of 
Education,  12  S.  D.  535,  81  N.  W.  952. 

Washington. —  Holmes,  etc.,  Furniture  Co. 
V.  Hedges,  13  Wash.  696,  43  Pac.  944. 

The  assessment  to  be  resorted  to  in  deter- 
mining the  taxable  value  of  property  in  such 
a  case  is  the  last  preceding  assessment  which 
has  been  completed  by  final  action  thereon, 
by  the  proper  state  board,  and,  when  an  in- 
debtedness is  contracted  by  a  school-district 
before  such  action  in  any  year,  resort  must 
be  had  to  the  assessment-roll  of  the  preceding 
year  to  determine  whether  the  debt  is  within 
the  constitutional  limit.  Wabash  R.  Co.  v. 
People,  202  111.  9,  66  N.  E.  824. 

21.  Howard  r.  Harlan  County  School  Dist. 
No.  27,  102  S.  W.  318,  31  Ky.  L.  Rep.  399; 
Carlisle  County  School  Dist.  No.  32  v.  Kane, 
87  S.  W.  321,  27  Ky.  L.  Rep.  983;  Luburg's 
Appeal,  (Pa.)  1889)   17  Atl.  245. 

The  refunding  of  a  bonded  indebtedness  of 
a  school-district  is  not  the  creation  of  a  debt 
within  a  provision  that  no  debt  in  excess  of 
the  taxes  of  the  current  year  shall  be  created 
by  any  uTunicipality  unless  the  proposition 
shall  have  been  submitted  to  and  approved 
by  a  vote  of  the  people  thereof.  Miller  v. 
Carbon  County  School  Dist.  No.  3,  5  Wvo. 
217,  39  Pac.  879. 

Assumed  debt. —  Any  assumption  by  a 
school-district,  not  included  in  a  high  school- 
district,  of  a  pro  rata  bonded  indebtedness 
originally  created  by  such  high  school-dis- 
trict, is  as  to  sucli  district  the  incurring  of 
an  indebtedness  or  liability  within  the  mean- 
ing of  a  constitutional  provision  that  no 
school-district  shall  incur  a  debt  for  any  pur- 
pose, exceeding  in  any  year  the  income  pro- 
vided for  such  year,  without  the  assent  of 
two  thirds  of  the  qualified  electors  thereof, 
voting  at  an  election  to  be  held  for  that  pur- 


pose. People  V.  Hanford  Union  High  School 
Dist.,  148  Cal.  705,  84  Pac.  193. 

The  election  at  which  such  assent  is  given 
must  be  regular ;  and  the  absence  of  a  valid 
notice  of  election,  and  the  failure  to  file  a 
statement  showing  the  indebtedness,  as  re- 
quired by  statute,  are  fatal  to  the  validity  of 
an  increase  of  indebtedness  under  such  a 
vote.  Witherop  v.  Titusville  School  Bd.,  7 
Pa.  Co.  Ct.  451. 

The  ballots  at  such  an  election  need  not  be 
numbered  or  recorded.  Rebman  v.  Crafton 
School  Dist.,  25  Pa.  Co.  Ct.  132. 

"Wash.  Const,  art.  8,  §  6,  requiring  that  no 
school-district  shall  become  indebted  to  an 
amount  exceeding  one  and  one-half  per  cent 
of  its  taxable  property,  "  without  the  assent 
of  three-fifths  of  the  voters  therein  voting 
at  an  election  to  be  held  for  that  purpose," 
does  not  require  the  express  assent  of  the 
legislature  to  the  holding  of  such  an  election, 
but  is  self-executing,  so  far  as  to  allow  the 
question  of  extending  the  debt  limit  to  be 
voted  on  at  an  election  called  by  the  officers 
of  the  school-district,  in  accordance  with  ex- 
isting general  enactments  regulating  the 
holding  of  annual  and  special  school-district 
elections.  Holmes,  etc..  Furniture  Co.  v. 
Hedges,  13  Wash.  696,  43  Pac.  944. 

22.  Carbon  County  School  Dist.  No.  3  V. 
Western  Tube  Co.,  13  Wyo.  304,  80  Pac.  155. 

23.  Campbell  v.  Indianapolis,  155  Ind.  186, 
57  N.  E.  920. 

24.  Campbell  v.  Indianapolis.  155  Ind.  186, 
57  N.  E.  920;  Wilson  r.  Huron  Bd.  of  Edu- 
cation, 12  S.  D.  535,  81  N.  W.  952. 

25.  Baltimore,  etc.,  R.  Co.  v.  People,  195 
111.  423.  63  N.  E.  262. 

26.  Edmundson  r.  Jackson  Independent 
School  Dist.,  98  Iowa  639,  67  N.  W.  671,  60 
Am.  St  Rep.  224. 

27.  Wabash  R.  Co.  r.  People.  202  111.  9,  66 
N.  E.  824;  Carbon  Countv  School  Dist.  No. 
3  /•.  Western  Tube  Co.,  13  Wvo.  304,  80  Pac. 
155. 

Necessity  for  appropriation. — The  fact  that 
a  school-district  has  money  in  its  treasury  at 
the  time  of  contracting  a  debt  does  not  en- 
title it  to  contract  a  debt  to  an  amount  be- 
yond the  prescribed  limit,  unless  the  money 
on  hand  to  tlie  amount  of  such  excess  is 
dofmitcly  appropriated  to  the  payment  of 
such  contract.  Wabash  R.  Co.  r.  People,  202 
III.  9,  66  N.  E.  824. 

[Ill,  F,  1,  c,  (III)] 
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school-board  has  power  to  sell,^^  and  money  due  the  school-district  from  another 
school-district  upon  an  adjustment  of  the  assets  and  liabilities  between  them,^* 
but  not  the  right  of  a  new  school-board  to  levy  a  tax.^^ 

d.  Borrowing  Money.  A  school-district  ordinarily  has  no  power  to  borrow 
money  for  school  purposes,^^  unless  expressly  authorized  to  do  so  by  statute,^^ 
or  unless  such  power  is  necessarily  implied  from  some  other  power  granted  or 
duty  imposed. Where  such  authority  is  given  by  statute,  it  must  be  exercised 
in  the  manner  prescribed  thereby,^*  as  by  a  vote  of  the  legal  voters  of  the  district 
at  a  regularly  called  meeting;  otherwise  there  is  no  liability  on  the  district  to 
repay  the  same.^®  But  even  where  there  is  no  authority  to  borrow,  or  the  authority 
is  irregularly  exercised,  if  money  is  borrowed  for  a  legitimate  purpose  and  is  used 
and  applied  for  that  purpose,  the  district  or  township  may  be  held  liable  on  an 
implied  assumpsit  for  money  had  and  received.^' 

e.  Aid  to  Corporations.  In  the  absence  of  a  constitutional  or  statutory 
authority,  a  school-district  has  no  power  to  assess  and  collect  taxes,  subscribe 
to  stock,  or  issue  bonds  in  aid  of  a  public  or  quasi-pubhc  corporation,  such  as  a 
railroad  company, and  in  some  jurisdictions  it  is  unconstitutional  for  the  legisla- 
ture to  confer  such  power  upon  a  school  township  or  district. ^'^ 


28.  Carbon  Comitv  School  Dist.  No.  3  v. 
Western  Tube  Co.,  13  Wyo.  304,  80  Pac.  155. 
Compare  Dolan  r.  Lackawanna  Tp.  School 
Dist.,  10  Pa.  Dist.  694,  7  Lack.  Leg.  N.  129, 
holding  that  the  value  of  certain  lots  of  the 
school-district,  estimated  at  the  amount  of  al- 
lowance which  a  contractor  offers  to  make 
for  them,  if  the  school-district  will  let  them 
go  at  that  price,  is  too  problematic  an  asset 
to  be  considered  as  such. 

29.  Dolan  v.  Lackawanna  Tp.  School  Dist., 
10  Pa.  Dist.  694,  7  Lack.  Leg.  N.  129. 

30.  Dolan  r.  Lackawanna  Tp.  School  Dist., 
10  Pa.  Dist.  694,  7  Lack.  Leg.  N.  129. 

31.  Union  School  Tp.  r.  Crawfordsville 
First  Nat.  Bank,  102  Ind.  464,  2  N.  E.  194 
(holding  that  where  a  school  trustee  has 
funds  of  the  corporation  in  his  hands  he 
cannot  borrow  money  to  pay  its  expenses)  ; 
Wallis  V.  Johnson  School  Tp.,  75  Ind.  368; 
Richardson  v.  McEeynolds,  114  Mo.  641.  21 
S.  W.  901  (holding  that  since  Eev.  St.  (1889) 
§  1771,  requires  monej^  for  the  purchase  of  a 
school-house  to  be  raised  by  taxation,  the  dis- 
trict has  no  authority  to  borrow  money  and 
issue  its  bonds  in  payment)  ;  Reg.  r.  Reed, 
5  Q.  B.  D.  483,  44  J.  P.  633,  49  L.  J.  Q.  B. 
600,  42  L.  T.  Rep.  N.  S.  835,  28  Wklv.  Rep. 
787. 

Power  to  make  all  arrangements  necessary 
to  the  efficient  operation  of  the  schools  does 
not  authorize  a  school-board  to  borrow 
money.  Miller  County  Bd.  of  Education  v. 
Fudge,  4  Ga.  App.  637,  62  S.  E.  154. 

32.  Adams  v.  State,  82  111.  132;  Weare  v. 
Weare  School  Dist.  No.  16,  44  N.  H.  189; 
Holmes  V.  Goderich,  5  Out.  L.  Rep.  33. 

Repeal  of  statute  see  Hampton  v.  Hickey, 
88  Ark.  324,  114  S.  W.  707. 

33.  Gray  f.  Peoria  School  Inspectors,  135 
111.  App.  494  [affirmed  in  231  111.  63,  83 
N.  E.  95];  Austin  v.  Colony  Dist.  Tp..  51 
Iowa  102,  49  N.  W.  1051;  Clarke  i\  School 
Dist.  No.  7,  3  R.  1.  199  (holding  that  the 
incidental  power  of  a  school-district  as  a 
corporation  to  borrow  money  to  pay  debts 
legally  incurred  is  not  taken  av/ay  by  the 

[III,  F,  I,  e,  (III)] 


power  given  to  raise  money  by  taxation)  ; 
McNeil  r.  Victoria  Dist.  School  Trustees,  34 
Nova  Scotia  546. 

Temporary  loan. —  Monej^  borrowed  by  a. 
school  officer  without  authority  for  a  school- 
district,  on  the  credit  of  the  district,  for  pay- 
ing the  expenses  of  a  school,  may  be  treated 
as  valid,  as  being  borrowed  of  himself,  when 
it  is  merely  to  supply  a  temporary  need  in 
respect  to  an  expense  for  which  a  tax  might 
legally  be  assessed  under  a  vote  of  the  dis- 
trict.   Brock  V.  Bruce,  59  Vt.  313.  10  Atl.  93. 

34.  Adams  v.  State,  82  111.  132;  Lander  v. 
Smithfield  School  Dist.,  33  Me.  239;  In  re 
Tabor,  20  U.  C.  Q.  B.  549.  See  also  Bower 
V.  Fulton  Tp.  Bd.  of  Education,  28  Ohio  Cir. 
Ct.  624. 

35.  Lander  r.  Smithfield  School  Dist.,  33 
Me.  239,  holding  that  a  vote  to  borrow  money 
passed  by  a  school-district  at  a  meeting  of 
M^hich  no  previous  notice  had  been  given 
creates  no  liability  upon  the  district  to  re- 
pay money  borrowed  in  pursuance  of  the 
vote;  and  that  a  vote  subsequently  passed, 
although  at  a  meeting  legally  called  "  to  pay 
debts  due  from  the  district,"  is  no  admission 
of  such  indebtedness. 

36.  Lander  v.  Smithfield  School  Dist.,  33 
Me.  239. 

37.  ITnion  School  Tp.  v.  Crav/fordsville 
First  Nat.  Bank,  102  Ind.  464,  2  N.  E.  194; 
Wallis  r.  Johnson  School  Tp.,  75  Ind.  368; 
Crawfordsville  First  Nat.  Bank  r.  Union 
School  Tp.,  75  Ind.  361;  Bicknell  r.  Widner 
School  Tp.,  73  Ind.  501. 

38.  Macoupin  County  Tp.  No.  7  v.  People, 
63  111.  299. 

39.  People  v.  School  Trustees,  78  111.  136, 
holding  that  power  cannot  constitutionally 
be  conferred  upon  a  school  township  or  dis- 
trict to  levy  a  tax  to  aid  in  the  construction 
of  a  railroad,  or  to  pay  interest  on  bonds 
issued  in  aid  of  such  road. 

111.  Const.  (1848)  art  9,  §  5,  authorizing 
school-districts  to  assess  and  collect  taxes 
"  for  corporate  purposes,"  limits  the  po-wer 
of  school-districts  in  that  regard  to  corporate 
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2.  Administration  of  Finances,  Appropriations,  Warrants,  and  Payment  — 
a.  Collection,  Custody,  and  Disbursement  of  Funds  —  (i)  In  General.  The 
manner  in  which  school-district  funds  shall  be  collected,  and  the  board  or  officers 
who  shall  receive  and  have  the  custody  and  cUsbursement  of  such  funds,  depend 
upon  the  terms  of  the  statute  relating  thereto.*^  It  is  the  duty  of  an  officer  who 
collects  or  otherwise  receives  such  funds  to  deposit  them  with  the  officer  entitled 
to  their  custody, and  upon  his  failure  to  do  so  after  a  proper  demand  the  officer 
entitled  to  their  custody  may  sue  him  for  their  recovery/^  or  mandamus  will  lie 
to  compel  him  to  turn  over  the  funds.**  Where  a  school  officer  having  such  funds 
turns  them  over  to  one  not  entitled  to  receive  them,  he  does  so  at  his  own  risk/-^ 


purposes,  and  therefore  a  statute  aiitliorizing 
the  trustees  of  a  school-district  to  hold  an 
election,  subscribe  stock,  and  issue  bonds  in 
aid  of  a  railroad  is  unconstitutional.  People 
V.  Dupuvt,  71  111.  651;  Macoupin  County  Tp- 
Xo.  7  v'.  People,  63  111.  299. 

40.  Accounting  lay  district  officers  see  su- 
pra, III,  D,  6,  g,  (III),  (B). 

Disposition  of  taxes  and  other  revenue  see 
infra,  III,  F.  7. 

Investment  and  administration  of  school 
funds  see  supra,  III,  B,  2,  c. 

41.  California. — Kennedy  r.  Miller,  97  Cal. 
429.  32  Pac.  558,  holding  that  all  moneys  ap- 
portioned from  the  school  fund  are  to  re- 
main in  the  county  treasury  until  withdrawn 
under  requisition  of  the  county  superin- 
tendent. 

Georgia. —  Under  the  act  of  1872  (Code, 
§  1263),  the  county  commissioner  of  educa- 
tion, and  not  the  county  treasurer,  is  the 
custodian  of  the  school  fund,  from  whatever 
source  derived  and  the  county  treasurer  lias 
no  power  to  receive  and  disburse  the  same, 
and  is  entitled  to  no  commissions  thereon. 
Wood  V.  Greene  County,  60  Ga.  558.  But 
under  the  constitution  of  1868  and  the  act 
of  Oct.  30,  1870,  the  county  treasurer  was 
the  proper  person  to  hold  and  disburse  the 
school  fund.    Clarke  f.  Levy,  45  Ga.  498. 

Illinois. —  The  township  treasurer  is  the 
only  proper  custodian  of  school  funds 
(Adams  v.  State,  82  111.  132),  and  he  is  the 
proper  person  to  make  a  demand  for  school- 
district  moneys  which  ought  to  be  deposited 
in  the  township  treasury,  as  well  as  for 
moneys  which  are  distinctly  township  funds 
(Cook  County  Dist.  No.  \f  v.  People,  79  111. 
511).  But  the  school  commissioner  may 
properly  refuse  to  pay  school  money  to  a 
township  treasurer  Avho  has  not  filed  his  bond 
as  required  by  the  school  act.  Pace  r.  People, 
47  111.  321. 

Louisiana. — Hendricks  v.  Bobo,  12  La.  Ann. 
620. 

Maine. —  Sanford  School  Dist.  No.  3  v. 
Brooks,  23  Me.  543,  holding  that  a  school- 
district  has  no  right  to  the  custody  of  school 
money  assigned  by  a  town  for  the  support  of 
schools  in  the  district,  as  it  is  under  no  ob- 
ligation to  support  schools  and  has  no  power 
to  raise  money  for  that  object;  but  such 
duty  is  upon  the  town. 

Massaehusetts. —  Belchortown  School  Dist. 
No.  6  r.  Randall.  7  Cush.  478.  holding  that 
school  moneys  belong  to  the  town,  and  not 
to  the  school-district. 

[62] 


Michigan. —  Midland  School  Dist.  No.  9  v. 
Midland  School  Dist.  No.  5,  40  Mich.  551 
(holding  that  under  Comp.  Laws.  §  3647, 
providing  that  money  due  a  new  district 
shall  be  paid  over  to  its  assessor,  a  town 
tieasurer  can  pay  school  moneys  only  to  the 
school-district  assessor)  ;  People  v.  Mahoney, 
30  Mich,  100  (holding  that  under  Comp. 
Laws,  §§  3639,  3043.  the  treasurer  of  a  board 
of  school  inspectors  and  not  the  town  treas- 
urer is  the  proper  custodian  of  the  township 
library  money). 

ye?P  Jersey. —  Rose  r.  Huftv,  63  N.  J.  L. 
195,  42  Atl.  836;  Prosser  v.  Behrens,  58 
N.  J.  L.  276,  33  Atl.  282  (town  treasurer)  ; 
Meinger  r.  Disbrow,  42  N.  J,  L.  141. 

Vermont. —  Harrison  v.  Davis,  81  Vt.  309, 
70  Atl.  567. 

See  43  Cent.  Dig.  tit.  "Schools  and  School 
Districts,"  §  214. 

42.  Adams  r.  State,  82  111.  132;  Port  Huron 
Bd.  of  Education  r.  Runnels,  57  Mich.  46, 
23  N.  W.  481,  holding  that  the  treasurer  of 
a  municipal  board  of  education  cannot  go 
back  of  the  board's  records  which  on  their 
face  show  valid  action,  for  the  purpose  of 
avoiding  the  performance  of  his  duty  to  de- 
posit the  funds  paid  to  him  with  the  cus- 
todian who  appears  by  the  records  to  be 
entitled  to  them. 

43.  Hendricks  i:  Bobo.  12  La.  Ann.  620; 
People  V.  Mahoney,  30  Mich.  100. 

Right  of  successor. — An  assessor  of  a  school- 
district  cannot  withhold  its  funds  when  de- 
manded by  his  successor,  on  the  ground  that 
he  is  entitled  to  be  notified  officially  of  the 
election  of  the  successor.  Mason  r.  Scio 
Fractional  School  Dist.  No.  1.  34  Mich. 
228. 

In  Louisiana  a  parish  board  of  school  di- 
rectors is  entitled  to  deuumd  of  and  to  re- 
ceive from  a  municipality  funds  which  have 
been  actually  levied,  collected,  and  deposited 
in  the  treasury  fen-  school  purposes:  and 
where  a  municipality  has  annually  collected 
a  school  tax,  and  a])]ir()]M-iated  the  same  to 
school  purj)oses  for  many  years,  it  cannot, 
after  it  has  actually  collected  such  a  tax", 
decline  to  make  di-^burscMuents  therefrom  for 
such  purposes  on  tlio  ground  that  it  had  no 
power  to  levy  sucli  tax.  Caddo  Parish  r. 
Slireveport.  4^  La.  Ann.  21.  16  So.  563. 

44.  People  r.  :\rahoney.  30  Mich.  100.  And 
see.  generally,  ]\rAxn.\MT's.  26   C\q.  285  et 

45.  Adams  r.  State.  82  111.  132.  holding 
that  where  school  directors  place  borrowed 
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and  is  personally  liable  for  any  misapplication  or  misappropriation  of  such  funds, 
as  for  a  conversion;*^  but  a  school  officer  is  not  liable  for  a  misapplication  of 
funds,  by  a  co-officer^  in  which  he  takes  no  part.*^  Where  an  officer  having  custody 
of  school  funds  makes  payment  to  an  officer  entitled  to  receive  the  same,  the  fact 
that  he  makes  such  payment  in  an  irregular  manner  does  not  render  him  liable 
for  a  deficit  in  the  latter  officer's  accounts  unless  such  irregularity  is  the  proxi- 
mate cause  of  the  deficit.*^ 

(ii)  Disbursements.  The  disbursing  officer  of  a  school-district  may  pay 
out  the  district  funds  only  for  the  purposes  and  in  the  manner  authorized  by 
statute;  and  he  cannot  be  compelled  by  judicial  proceedings  to  make  a  different 
disposition  of  the  funds  intrusted  to  his  care,  than  that  provided  by  law.^^  It 
is  generally  provided  that  disbursements  from  a  school  fund  may  be  made  only 
upon  a  warrant  or  order  drawn  and  countersigned  by  particular  officers. ^"-^  Where 
an  officer  receiving  money  assigned  to  a  district  for  the  support  of  schools  neglects 
to  appropriate  it  to  that  use,  the  district  may  recover  the  money  of  him  in  an 
action  for  money  had  and  received. '^^ 

(ill)  Deposit  in  Banks.    Some  statutes  require  that  the  school  fund  shall 


money  in  the  hands  of  .  any  one  else  than 
their  treasurer,  it  is  at  their  own  risk. 

46.  Dickinson  Tp.  v.  Linn,  36  Pa.  St.  431, 
holding  that  where  school  directors  vote  for 
a  misapplication  of  public  funds  they  are  per- 
sonally liable  to  the  township  for  the  amount 
so  misappropriated. 

That  the  treasurer  of  a  school  fund  acts 
under  the  warrant  of  the  board  of  directors 
of  which  board  he  is  also  a  member  cannot 
shield  him  from  liability  in  voting  in  favor 
of  tlie  misapplication  of  school  funds.  Dick- 
inson Tp.  r.  Linn,  36  Pa.  St.  431. 

In  Alabama  any  legal  voters  of  a  township 
may  maintain  an  action,  by  motion  under 
the  statute,  against  a  school  commissioner 
who  draws  school  funds  from  a  bank  and 
fails  to  pay  them  over  as  directed  by  law; 
and  where  such  school  commissioners  refuse 
to  appropriate  money  in  their  hands  for  the 
tuition  of  the  children  of  the  township  at- 
tending other  schools,  the  tuition  money 
may  be  recovered  from  them  or  any  one 
of  them  by  any  legal  voter,  for  the  pur- 
pose of  defraying  such  tuition;  and  the  judg- 
ment may  be  recovered  in  the  name  of  plain- 
tiff, for  the  aggregate  sum,  ascertaining  the 
several  sums  due  each  child  or  parent,  to  be 
satisfied  by  the  payment  of  these  several 
amounts  to  the  persons  respectively  entitled 
thereto;  but  one  school  commissioner,  as 
such,  cannot  recover  from  another  school 
commissioner  money  belonging  to  the  school 
fund  in  his  hands.  Burns  v.  Minter,  12  Ala. 
316. 

47.  Knowlton  r.  Logansport  School  City, 
75  Ind.  103. 

It  is  no  defense  to  an  officer  who  is  sued 
for  money  collected  by  him  that  he  had  paid 
it  over  to  one  who  had  been  treasurer  of  the 
school-board  at  the  same  time  with  himself, 
but  that  both  had  been  legislated  out  of 
office,  and  that  such  person  is  a  responsible 
resident  and  ready  to  settle  therefor.  Knowl- 
ton V.  Logansport  School  City,  75  Ind.  103. 

Ratification. —  An  action  by  a  school-dis- 
trict against  one  of  its  officers  for  the  con- 
version of  money  collected  by  him  thereby 
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ratifies  the  collection,  but  not  his  act  in  turn- 
ing it  over  to  a  person  not  entitled  to  receive 
it ;  such  a  ratification  extends  only  to 
the  act  of  collection,  and  does  not  embrace 
the  time  employed  or  expense  incurred  before 
or  after  the  collection.  Knowlton  v.  Logans- 
port School  City,  75  Ind.  103. 

48.  State  v.  Julian,  93  Ind.  292,  holding 
that  school  trustees  are  not  liable  for  the 
improper  disbursement  of  money  by  one  of 
their  number  acting  as  treasurer  in  which 
they  had  no  part. 

49.  Grove  Dist.  Tp.  v.  Bowman,  55  Iowa 
129,  7  N.  W.  492. 

50.  Grove  Dist.  Tp.  v.  Bowman,  55  Iowa 
129,  7  N".  W.  492;  Meinzer  v.  Disbrow,  42 
N.  J.  L.  141 ;  People  v.  Neilson,  48  How.  Pr. 
(K  Y.)  454;  State  v.  Cincinnati,  19  Ohio 
178. 

Vote  of  district. —  Although  a  school-dis- 
trict may  have  voted  a  tax  for  the  purpose 
of  erecting  a  school-house,  the  fund  when 
collected  is  beyond  the  control  of  its  officers 
until  its  expenditure  is  authorized  by  a  vote 
of  the  district.  Dixon  County  Dist.  No.  2  v. 
Stough,  4  Nebr.  357. 

51.  Ofl'ut  V.  Acheverra,  24  La.  Ann.  93. 

52.  Grove  Dist.  Tp.  v.  Bowman,  55  Iowa 
129,  7  N.  W.  492;  Andrus  v.  St.  Landry 
Parish,  108  La.  386,  32  So.  420  (holding 
that  disbursements  by  the  treasurer  of  a 
school  fund  of  a  parish  otherwise  than  on 
warrants  drawn  by  the  president  and  coun- 
tersigned by  the  secretary  of  the  parish 
board  of  school  directors  are  positively  pro- 
hibited by  law)  ;  Midland  School  Dist.  No.  9 
r.  Midland  School  Dist.  No.  5,  40  Mich.  551; 
People  V.  Bender,  36  Mich.  195. 

53.  Auburn  School  Dist.  No.  7  v.  Sher- 
burne, 48  N.  H.  52  (holding  that  under 
Eev.  St.  c.  70,  §  1,  and  c.  73,  10,  a  school- 
district  may  maintain  an  action  for  money 
had  and  received  against  a  prudential  com- 
mittee after  his  term  of  office  has  expired 
for  neglecting  to  appropriate  for  the  support 
of  schools  money  received  by  him,  which  had 
been  assigned  to  the  district  for  such  pur- 
pose) ;  Moultonborough  School  Dist.  v.  Tuttle, 
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be  deposited  in  a  bank  on  interest. But  where  a  school  officer  without  authority 
places  school  funds  in  a  bank  of  which  he  is  manager,  and  the  bank  knowing  of 
the  trust  character  of  the  funds  wrongfully  uses  them  in  the  business  of  the  bank 
and  afterward  becomes  insolvent,  such  funds  become  a  charge  upon  the  entire 
assets  of  the  bank  with  which  they  were  mingled,  and  the  school-board  or  officers 
having  control  of  such  funds  have  a  preferred  right  to  the  assets  of  the  bank  over 
general  creditors  to  the  extent  of  the  funds  converted ;  and  the  fact  that  collateral 
security  is  taken  from  the  officer  so  wrongfully  using  the  funds  does  not  prevent 
the  school-board  or  officers  having  control  of  the  funds  from  insisting  upon  their 
equitable  lien  against  the  assets  of  the  bank.^^ 

b.  Appropriations.  A  school-district  can  appropriate  its  funds  only  for  lawful 
corporate  purposes, ^'^  as  for  the  erection  and  furnishing  of  school-houses,^^  or  for 
the  payment  of  a  contractor  who  has  erected  a  school-house  for  the  district  under 
a  vahd  contract;  and  it  cannot  appropriate  such  fund  for  any  purpose  not 
expressly,  or  by  necessary  implication,  authorized  by  law.^^  The  mere  fact  that 
some  other  corporation  or  individual  derives  an  incidental  benefit  from  an  appro- 
priation does  not  render  it  unlawful. Such  appropriations  must  be  made  in 
the  manner  prescribed, and  must  not  exceed  the  statutory  limit. Where  an. 
appropriation  for  a  particular  purpose  is  to  be  made  out  of  a  particular  fund, 
other  moneys  in  the  school-district  treasury  cannot  be  appropriated  for  that 
purpose.^'  An  appropriation  of  a  specified  sum,  under  a  statute  authorizing 
surplus  money  from  a  certain  tax  to  be  appropriated  to  certain  purposes,  does 
not  operate  as  a  general  appropriation  of  such  sum,  but  only  of  that  sum  from 
the  surplus  of  the  fund  specified. 

e.  Payment  of  Indebtedness  in  General.^®    Different  funds  are  sometimes 


26  N.  H.  470.  But  compare  School  Dist.  i*. 
Esty,  16  N.  H.  146;  Tolman  v.  Marlborough, 
3  N.  H.  57. 

54.  Gilliford  v.  Allegheny  City  School  Dist., 
165  Pa.  St.  631,  30  Atl.  1051,  holding  that 
under  the  act  of  April  16,  1870,  providing 
that  the  board  of  controllers  of  the  Allegheny 
school-district  shall  deposit  the  school  funds 
in  such  bank  as  they  shall  annually  elect, 
for  the  highest  rate  of  interest  they  can  ob- 
tain on  current  balances,  such  board  when 
offered  a  certain  per  cent  on  balances  by  a 
responsible  bank  cannot  deposit  the  funds  in 
a  bank  offering  no  interest,  but  agreeing  to 
loan  the  district  money  if  it  should  need  to 
borrow  it,  to  a  certain  amount,  without  in- 
terest. 

55.  Meyers  v.  Clay  Center  Bd.  of  Educa- 
tion, 51  kan.  87,  32  Pac.  658,  37  Am.  St. 
Rep.  263.     And  see,  generally.  Trusts. 

56.  Meyers  v.  Clay  Center  Bd.  of  Educa- 
tion, 51  Kan.  87,  32  Pac.  658,  37  Am.  St. 
Kep.  263. 

57.  State  r.  Albright,  20  N.  J.  L.  644; 
Scheetz  r.  Norristown  School  Dist.,  7  Lack. 
Leg.  N.  (Pa.)  344,  17  Montg.  Co.  Rep. 
209. 

58.  Pierce,  etc.,  Mfg.  Co.  v.  Bleckwenn,  62 
Hun  (N.  Y.)  265,  16  N.  Y.  Suppl.  768  [af- 
firmed  in  131  N.  Y.  570,  30  N.  E.  67],  hold- 
ing that  Laws  (1887),  c.  519,  as  amended  by 
Laws  (1890),  c.  300,  authorizing  Long  Island 
City  to  issue  bonds  for  the  erection  of  school- 
houses,  etc.,  does  not  limit  the  power  of  the 
board  of  education  or  common  council,  under 
the  provisions  of  the  city  cliarter  (Laws 
(1871),  c.  461,  tit.  9)  authorizing  them  to 
appropriate  moneys  for  the  erection  and  fur- 


nishing  of  school-houses,  to  make  an  appro- 
priation for  such  purpose,  where  the  proceeds 
of  such  bonds  are  insufficient. 

59.  Maher  v.  State,  32  Nebr.  354,  49  N.  W. 
436,  441. 

60.  State  v.  Albright,  20  K  J.  L.  644. 

61.  Brooks  r.  Franconia  School  Dist.,  73 
N.  H.  263,  61  Atl.  127,  holding  that  where, 
under  Pub.  St.  (1891)  c.  89,  §  3,  authorizing 
school-districts  to  raise  money  to  purchase, 
rent,  and  repair  school-houses,  a  private  acad- 
emy receives  funds  of  the  district  for  the 
erection  of  a  school  building  for  the  benefit 
of  the  town  district,  a  vote  of  the  district  aj)- 
propriating  money  for  furnishing  liglit  in 
the  building  is  not  illegal,  although  the 
academy  incidentally  receives  a  benefit  there- 
from. 

62.  Short-Conrad  Co.  r.  Eau  Claire  School 
Dist.,  94  Wis.  535,  69  N.  W.  337. 

A  contract  for  placing  apparatus  in  a 
scliool  building  at  a  specified  price  subject 
to  satisfactory  tests  is  not  an  appropriation 
of  money,  witliin  a  provision  requiring  for 
all  appropriations  by  the  board  of  education 
a  two-thirds  vote  of  all  the  members.  Sliort- 
Conrad  Co.  r.  Eau  Claire  School  Dist.,  94 
Wis.  535,  69  N.  ^y.  337. 

63.  Pierce,  etc..  ^Mfg.  Co.  r.  Bleckwonn.  62 
I-Iun  (N.  Y.)  265,  16  N.  \'.  Suppl.  768  [af- 
firmed  in  131  N.  Y.  570,  30  N.  E.  67]. 

64.  State  r.  Albriglit.  20  N.  J.  L.  644. 
G5.  Bnnliai^el  r.  Broiison,  oto..  Tp.  School 

Dist.  No.  1.  ']34  Mich.  455.  96  N.  W.  506. 

66.  Application  of  taxes  and  other  revenue 
to  payment  of  debts  and  expenses  see  infra, 
111,  F,  7,  c. 
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provided  for  out  of  which  different  classes  of  claims  are  payable/^  and  a  particu- 
lar indebtedness  of  a  school-district  can  as  a  rule  be  paid  only  out  of  the  fund 
raised  or  appropriated  for  that  purpose;  and  the  fact  that  a  claim  so  payable  is 
reduced  to  judgment  does  not  change  its  character  so  as  to  require  that  it  shall 
be  satisfied  out  of  another  fund.^^  A  debt  contracted  by  a  school  officer  which 
is  payable  out  of  the  funds  coming  into  his  hands  constitutes  a  charge  upon  such 
funcls/^  and  payment  by  him  of  the  claim  out  of  such  funds,  although  made  after 
his  term  of  office  has  expired,  but  before  the  school-district  or  his  successor  demands 
the  funds,  extinguishes  the  claim  against  the  district.''^  But  where  the  law  has 
provided  for  the  settlement  of  certain  outstanding  claims  against  a  school  fund, 
the  school-board  cannot  be  compelled  to  make  payment  thereof  out  of  funds 
in  their  hands."  In  the  absence  of  any  showing  to  the  contrary,  it  will  be  pre- 
sumed that  payments  of  public  money  by  school-district  officers  are  authorized 
by  the  district.''^ 

d.  Warrants,  Orders,  and  Certificates  of  Indebtedness  —  (i)  In  General. 
A  school-district  warrant,  order,  or  certificate  of  indebtedness  is  merely  a  mode 
of  reaching  money  in  the  treasury  of  the  school-district,  to  be  disbursed  under 
authority  of  law;  "''^  and  is  ordinarily  issued  for  the  payment  of  general  school 
debts  and  expenses,  and  under  some  statutes  may  be  issued  for  money  borrowed 
to  meet  such  expenses.'^  Such  a  warrant,  order,  or  certificate  is  neither  a  bill, 
note,  check,  nor  contract, '^^  nor  a  liquidated  and  settled  account, nor  a  satis- 
faction of  the  indebtedness  for  which  it  is  given, and,  standing  alone,  it  creates 
no  hability  against  the  school  district  or  township. 

(ii)  Power  and  Duty  to  Issue  in  General.  The  power  and  duty  of 
ordering,  drawing,  signing,  or  paying  school  warrants  or  orders  is  usually  vested 
by  statute  in  certain  specified  boards  or  officers;  ®^  under  which  statutes  it  is  held 
to  be  the  imperative  duty  of  the  proper  officer  to  draw  or  sign  warrants  v/hen 


Payment  of  teachers'  wages  see  infra,  111, 
U,  5,  e. 

Burden  of  expenses  shared  by  contributory 
district  see  Reg.  r.  Vane.  47  J.  P.  69,  51  L.  J. 
M.  C.  114,  47  L.  T.  Rep.  N.  S.  21. 

67.  See  State  r.  District  School  Bd.,  07 
Mo.  App.  613,  71  S.  W.  701;  and  the  statutes 
of  the  several  states. 

68.  State  r.  Smith,  8  S.  C.  127,  holding 
also  that  the  act  of  March  3,  1874,  was  not 
repealed  by  the  act  of  March  17,  1874. 

69  State  v.  District  School  Bd.,  97  Mo. 
App.  613,  71  S.  W.  701. 

70.  Barrett  v.  Bow  Scliool  Dist.  No.  2,  37 
N.  H.  445. 

71.  Barrett  r.  Bow  School  Dist.  No.  2,  37 
N.  H.  445. 

72.  Offut  r.  Acheverra,  24  La.  Ann.  93, 
holding  that  where  the  law  provides  for  the 
settlement  of  outstanding  claims  against  a 
school  fund,  bearing  date  prior  to  the  ap- 
pointment of  a  school-board,  a  suit  cannot  be 
maintained  against  the  board  to  compel  pay- 
ment out  of  the  funds  in  their  hands,  the 
disposition  of  which  has  been  regulated  by 
law. 

73.  Brock  r.  Bruce,  59  Vt.  313,  10  Atl. 
93,  holding  that  payments  for  the  repairs 
cf  a  school-house  are  presumed  to  be  author- 
ized by  the  district. 

74.  Northumberland  First  Nat.  Bank  v. 
Rush  School  Dist.,  *81  Pa.  St.  307;  Living- 
ston V.  South  Middleton  Tp.  School  Bd.,  15 
Pa.  Super.  Ct.  358;  Central  School  Supply 
House  f.  South  Middleton  Tp.  School  Bd.,  9 
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Pa.  Suj^er.  Ct.  110;  Gallatin  Bank  v.  Baber, 
6  Lea  (Tenn.)  273. 

75.  See  Cray  r.  Peoria  Bd.  of  School  In- 
spectors, 231  111.  63,  83  N.  E.  95. 

76.  Gray  r.  Peoria  Bd.  of  School  Inspect- 
ors, 231  111.  63,  83  N.  E.  95. 

77.  Mitchelltree  School  Tp.  v.  Carnahan, 
42  Ind.  App.  473,  84  N.  E.  520;  Gallatin 
Bank  v.  Baber,  6  Lea  (Tenn.)  273. 

78.  Gallatin  Bank  v.  Baber,  6  Lea  (Tenn.) 
273. 

79.  Gallatin  Bank  r.  Baber,  6  Lea  (Tenn.) 
273. 

80.  Martin  County  Mitchelltree  School  Tp. 
V.  Carnahan,  42  Ind.  App.  473,  84  N.  E.  520; 
Carbon  County  School  Dist.  No.  3  v.  Western 
Tube  Co.,  5  Wyo.  185,  38  Pac.  922,  holding 
that  the  issuance  of  a  warrant  by  a  school- 
district  in  payment  for  property  purchased  is 
not  the  incurring  of  a  debt,  but  the  debt  is 
incurred  at  the  date  of  the  purchase. 

81.  Illinois. —  Gray  r.  Peoria  School  In- 
spectors, 231  111.  63,  83  N.  E.  95,  holding 
that  under  Hurd  Rev.  St.  (1905)  c.  146a, 
§  2,  the  board  of  school  inspectors  is  author- 
ized to  issue  warrants  in  anticipation  of  taxes 
for  ordinary  and  necessary  expenses. 

Mississippi. —  Tunica  County  Suprs.  v. 
Rhodes,  85  Miss.  500,  37  So.  1005. 

Neiv  Jersey. —  Rose  V.  Hufty,  63  N.  J.  L. 
195.  42  Atl.  836. 

Rhode  Island. —  Randall  r.  Wetherell,  2 
R.  1.  120,  holding  that  the  commissioner  of 
public  schools  has  no  authority  to  draw  an 
order  on  the  town  treasurer,  but  must  certify 
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properly  requested  or  presented;  and  if  he  improperly  refuses  to  do  so  a  writ 
of  mandamus  will  lie  at  the  instance  of  one  showing  himself  entitled  to  such 
warrant  or  order,  to  compel  its  issuance. Warrants  drawn  by  de  facto  officers 
charged  with  that  duty  are  valid. Where  the  power  to  draw  such  warrants  or 
orders  is  vested  in  a  particular  board,  it  is  a  personal  trust  which  cannot  be  dele- 
gated by  such  board  to  one  of  their  number,  but  must  be  executed  in  person  by 
each  and  all.^^  Under  some  statutes  a  school  warrant  cannot  be  issued  for  a 
claim,  until  the  claim  has  been  audited  and  allowed  by  the  proper  authorities.^^ 
When  properly  authorized  and  in  proper  form,  such  warrants  are  under  some 
statutes  receivable  in  payment  of  school  taxes. Where  an  order  for  a  school 
warrant  has  become  lost,  in  order  to  maintain  a  warrant  drawn  pursuant  to  such 
order  it  must  be  shown  not  only  that  the  order  had  existed,  but  also  what  its 
contents  were.^^ 

(ill)  Necessity  For  Existence  of  Funds.  Under  some  statutes/ 
school  warrants  can  be  drawn  only  when  sufficient  money  to  pay  them  is  in  the 
appropriate  fund,  or  is  provided  for;  and  they  have  been  held  invahd  if  made 
payable  out  of  funds  which  necessarily  cannot  be  applicable  thereto  until  after 


liis  decision  to  the  town  committee  requesting 
them  to  draw  the  order. 

Tennessee.— Stsite  r.  Hart,  106  Tenn.  269, 
61  S.  W.  780.  holding  that  where  the  election 
of  school  directors  in  a  school-district  is 
premature  and  illegal,  as  being  held  in  May 
instead  of  August,  a  warrant  drawn  in  July 
by  the  old  directors  whose  term  of  office  does 
not  expire  until  September  1  is  valid. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  218. 

82.  Faulk  v.  McCartney,  42  Kan.  695,  22 
Pac.  712. 

83.  People  v.  Bender,  36  Midi.  195  (to 
compel  countersigning)  ;  State  v.  Cincinnati, 
19  Ohio  178;  Randall  r.  Wetlierell,  2  R.  I. 
120;  Ex  -p.  Florence  School,  43  S.  C.  11,  20 
S.  E.  794.  And  see,  generally,  Mandamus, 
26  Cyc.  286,  318. 

Mandamus  should  not  issue  to  compel  a 
school  commissioner  to  draw  his  warrant  for 
school  funds,  where  the  law  does  not  require 
him  but  the  board  of  school  commissioners  to 
draw  such  a  warrant,  especially  where  it  is 
doubtfiil  whether  he  is  required  even  to  coun- 
tersign such  warrant.  Ex  p.  Florence  School, 
43  S.  C.  11,  20  S.  E.  794. 

84.  Pierce  Edington,  38  Ark.  150;  Miahle 
V.  Fournet,  13  T.a.  Ann.  607. 

85.  Glidden  r.  Hopkins,  47  111.  525 

A  warrant  executed  by  the  president  and 
secretary  of  a  school-board  without  the  au- 
thority of  the  rest  of  such  board  in  payment 
for  school  sujiplies  contracted  for  by  a  ma- 
jority of  the  board  is  void.  Johnson  r. 
Ceda'r  School  Corp.,  117  Towa  319,  90  N.  W. 
713. 

86.  Martin  County  Mitchelltree  School  Tp. 
r.  Carnalian,  42  Iiid'.  App.  473,  84  N.  E.  520; 
Tunica  Countv  r.  PJiodes,  85  Miss.  500.  37 
So.  1005.  See' also  Doyle  r.  Gill,  59  Wis.  518, 
18  N.  W.  517;  and  iiifi'n.  111,  G,  1. 

Record.— Tiidcr  V\yo.  Uev.  St.  (ISOO) 
§  546,  nntliori/ing  the  trustees  of  a  school- 
district  to  allow  all  just  claims  ni^aiiist  the 
district,  and  draw  orders  for  all  demand.^ 
thus  audited  upon  the  district  treasurer,  a 


warrant  regularly  drawn,  in  pursuance  of  a 
vote  to  issue  warrants  to  pay  a  valid  indebt- 
edness is  not  rendered  invalid  by  reason  oi 
the  fact  that  the  minutes  of  the  board  con- 
tains no  record  of  the  presentation  of  the 
claim,  its  audit  and  allowance,  or  of  an  order 
for  the  issuance  of  the  warrant.  Carbon 
County  School  Dist.  No.  3  r.  Western  Tube 
Co.,  5'  Wyo.  185,  38  Pac.  922. 

87.  Coler  r.  Sterling,  15  S.  D.  415,  89 
N.  W.  1022,  holding,  however,  that  an  in- 
strument directed  to  the  treasurer  of  a  school- 
district,  directing  the  payment  of  money  at  a 
future  time,  not  •  being  in  conformity  with 
Laws  (1879),  c.  14,  §  4492,  is  not  a  school 
warrant  and  is  not  receivable  for  school 
taxes  imder  Laws  (1891),  c.  14,  §  80,  pro- 
viding that'  such  warrants  shall  be  so  re- 
ceived. 

88.  Tunica  Countv  r.  Rhodes.  85  Miss.  500, 
37   So.  1005. 

89.  Kane  r.  Calhoun  School  Dist.,  48  Mo. 
App.  408;  Dixon  County  School  Dist.  Xo.  2 
r.  Stough,  4  Nebr.  357  (holding  that  the 
district  board  has  no  authority  to  draw 
orders  on  a  fund  which  has  been  proposed 
but  not  raised  by  taxation)  ;  Kane  r.  School 
Dist.  No.  3,  52  Wis.  502,  9  N.  W.  459.  See 
also  School  Dist.  No.  76  r.  Capitol  Nat, 
Bank,  7  Okla.  45,  54  Pac.  309. 

A  school  warrant  drawn  in  one  scholastic 
year  and  made  payable  in  another  scholastic 
year  is  void,  under  a  statute  proliibitiug-  any 
state  officer  from  drawing  a  warrant  for  any 
public  debt  except  upon  money  then  actually 
to  his  credit  on  that  account  in  the  hand-? 
of  some  bank  or  public  oflftcer.  Loan,  etc., 
Bank  /■.  ShealeN-.  62  S.  C.  337,  40  S.  K. 
674. 

Where  taxes  levied  constitute  a  general 
fund,  warrants  may  be  drawn  a<2:aiust  it 
within  the  amount  of  the  levy,  although  the 
money  has  not  been  collectoil  into  the  fund 
with  wliicli  to  pav  the  same.  Lincoln  School 
j:)ist.  r.  Fiske.  61  Nobr.  3.  84  N.  W.  401; 
Zimmerman  State,  60  Nebr.  633,  83  N.  W. 
919. 

[Ill,  F,  2,  d,  (III)] 
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the  next  tax  levy.^^  Under  other  statutes,  however,  they  may  be  drawn  in 
anticipation  of  a  specified  fund,  provided  they  are  made  payable  solely  out  of  such 
fund  when  raised  and  set  apart  therefor.''^ 

(iv)  Issuance,  Requisites,  and  Validity.  To  be  valid,  a  school  warrant, 
order,  or  certificate  of  indebtedness  must  be  properly  authorized,  and  must  be 
issued  in  payment  of  a  valid  authorized  indebtedness, or  for  a  proper  considera- 
tion,^* and  without  fraud  on  the  part  of  the  board  or  officers  issuing  it.^^  There 
must  also  be  a  compliance  with  all  the  requirements  of  the  statute  under  which 
the  warrant  or  order  is  issued,  as  that  it  must  be  for  an  amount  within  the  con- 
stitutional or  statutory  limitation  of  indebtedness,^^  or  within  the  amount  author- 
ized to  be  expended  for  the  purpose  for  which  it  is  drawn, and  must  be  drawn  in 
the  form  prescribed  by  statute, upon  or  to  the  proper  board  or  officer,^  signed  and 


90.  Scott  V.  Armstrong  Bd.  of  School  Di- 
rectors, 103  Wis.  280,  79  N.  W.  239. 

91.  Grey  v.  Peoria  School  Inspectors,  231 
III.  63,  83  N.  E.  95,  construing  Hurd  Rev. 
St.  (1905)  e.  146a,  §  2,  and  holding  that 
under  such  statute  the  board  of  school  in- 
spectors is  only  authorized  to  issue  warrants 
in  anticipation  of  taxes  levied  to  establish 
and  support  schools,  and  not  in  anticipation 
of  taxes  for  building  purposes. 

92.  Mincer  v.  Reno  County  School  Dist. 
No.  31,  27  Kan.  253  (holding  that  a  school- 
district  order  signed  by  a  director  and  clerk, 
the  former  of  whom  had  forfeited  his  posi- 
tion for  failing  to  qualify  in  time,  and  which 
was  never  authorized  or  allowed  by  the  board, 
is  invalid)  ;  Doyle  v.  Gill,  59  Wis.  518,  18 
N.  W.  517  (holding  that  where  authority  to 
provide  fuel  for  school-houses  is  conferred  on 
the  district  board,  an  order  signed  by  the 
clerk  and  district  director  without  any  action 
being  taken  by  the  board  need  not  be  paid 
by  the  treasurer ) . 

93.  Farmers',  etc.,  ISTat.  Bank  v.  School 
Dist.  No.  53,  6  Dak.  255,  42  N.  W.  767 
(holding  that  the  district  may  plead  ultra 
vires  to  an  action  on  warrants  issued  for  the 
purchase  of  a  school  site  by  the  district 
board  without  authority)  ;  Elkhart  First 
Nat.  Bank  v.  Osborne,  18  Ind.  App.  442,  48 
N.  E.  256  (holding  that  a  warrant  stating 
that  it  is  given  for  certain  articles,  the  pur- 
chase of  which  is  unauthorized,  is  void  on 
its  face)  ;  Monticello  Bank  v.  Cothn's  Grove 
Dist.  Tp.,  51  Iowa  350,  1  N.  W.  592;  Dixon 
County  School  Dist.  No.  2  v.  Stough,  4  Nebr. 
357 

94.  Davis  v.  Steuben  School  Tp.,  19  Ind. 
App.  694,  50  K  E.  1. 

A  settlement  of  a  claim  between  a  school- 
district  and  a  claimant  is  a  good  considera- 
tion for  an  order  of  the  district  to  pay  a 
sum  of  money,  agreed  in  the  settlement  to 
be  paid  in  satisfaction  of  the  claim.  Everts 
V.  Rose  Grove  Dist.  Tp.,  77  Iowa  37,  41 
N.  W.  478,  14  Am.  St.  Rep.  264. 

95.  Shakespear  v.  Smith,  77  Cal.  638,  20 
Pac.  294,  11  Am.  St.  Rep.  327  (holding  that 
an  order  for  the  payment  of  school  funds 
drawn  with  the  concurrence  of  two  only  of 
the  three  trustees  of  the  school-district,  one 
of  whom  is  interested  in  it,  is  void)  ;  Davis 
V.  Steuben  School  Tp.,  19  Ind.  App.  694,  50 
N.  E.  1. 

[Ill,  F,  2,  d,  (in)] 


Adverse  interest. —  School  commissioners 
cannot  draw  a  warrant  payable  to  one  of 
their  number  for  the  aggregate  sum  of  a 
number  of  claims  examined  and  allowed  by 
them,  and  receive  the  money  tiiereon  from 
the  treasurer  with  which  to  pay  such  claims. 
Harrison  v.  Davis,  81  Vt.  309,  70  Atl.  567. 

96.  Miller  v.  White  River  School  Tp.,  101 
Ind.  503  (holding,  however,  that  the  certifi- 
cate of  a  school  township  trustee  for  neces- 
sary supplies  binds  the  corporation  and  is 
not  rendered  invalid  by  the  trustee's  failure 
to  comply  with  Rev.  St.  (1881)  §§  6006, 
6007,  which  do  not  apply  to  such  an  indebted- 
ness) ;  Amort  V.  School  Dist.  No-  80.  48  Oreg. 
522,  87  Pac.  761. 

Board  meeting. —  A  school  warrant  issued 
in  violation  of  a  statute  which  declares  that 
no  contract  binding  on  the  school-district 
shall  be  made  in  any  case  except  by  the 
school-board  or  board  of  education,  acting 
as  such  at  a  regular  meeting  or  regularly 
called  special  meeting,  excepting  contracts 
for  the  employment  of  teachers,  is  void. 
Rochford  v.  Lyman  County  School  Dist.  No.  6, 
19  S.  D.  435,  103  N.  W.  763. 

Under  Mo.  Rev.  St.  (1899)  §  976i,  in 
order  to  issue  a  binding  warrant  for  the 
purchase  of  books,  the  school  directors  must 
meet  as  a  board,  with  a  clerk  to  record  the 
proceedings,  and  as  a  body  make  the  pur- 
chase and  order  the  warrant  drawn  in  con- 
formity to  statute.  State  v.  Lawrence,  178 
Mo.  350,  77  S.  W.  497. 

97.  Farmers',  etc.,  Nat.  Bank  V.  School 
Dist.  No.  53,  6  Dak.  255,  42  N.  W.  767; 
Farmers'  Sav.  Bank  v.  Farmington  Independ- 
ent School  Dist.,  122  Iowa  99,  97  N.  W.  988; 
Austin  V.  Colony  Dist.  Tp..  51  Iowa  102,  49 
N.  W.  1051;  Amort  v.  School  Dist.  No.  80, 
48  Oreg.  522,  87  Pac.  761,  holding,  however, 
that  the  failure  of  the  records  of  a  school 
meeting,  incurring  an  indebtedness  for  the 
erection  of  a  school  building,  and  issuing 
warrants  therefor,  to  show  that  the  indebted- 
ness incurred  does  not  exceed  fifty  per  cent 
of  the  taxable  property  of  the  district,  is  not 
fatal  to  the  proceedings,  as  that  is  a  matter 
to  be  determined  from  the  assessment. 

98.  Edinburgh  American  Land,  etc.,  Co. 
V.  Mitchell,  1  S.  D.  593,  48  N.  W.  131. 

99.  Clark  v.  District  No.  1,  78  111.  474. 

1,  Macomb  Fractional  School  Dist.  No.  4 
V.  Mallary,  23  Mich.  Ill  (holding  that  under 
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countersigned  as  required,'  and  be  specific  in  naming  the  school-district  or  school 
corporation  for  which  the  indebtedness  was  incurred.^  It  riiust  also  express 
on  its  face  the  purpose  for  which  it  is  draAvn;  ^  but  it  is  not  essential  that  it  should 
specify  from  what  particular  fund  it  is  payable,^  unless  the  statute  so  requires.^ 
But  mere  irregularities  and  informalities  in  the  manner  in  which  a  school  warrant 
is  issued  do  not  affect  its  validity/  or  justify  a  court  of  equity  in  enjoining  its 
payment,^  and  such  irregularities  and  informalities  may  be  cured  by  ratification.^ 
Where  a  warrant  regular  in  form  has  been  issued,  it  is  unnecessary  and  irregular 
to  issue  another  warrant  for  the  same  indebtedness.^^ 

(v)  Construction  and  Operation  —  (a)  In  General.  A  school  warrant 
drawn  for  unauthorized  expenses,  not  necessary  to  the  operation  of  the  schools, 
is  -prima  facie  invahd;  but  as  a  general  rule  a  school  warrant,  order,  or  certificate 
of  indebtedness,  regular  on  its  face,  is  prima  facie  legal  and  vahd,  and  constitutes 
a  good  cause  of  action  against  the  district  for  the  claim  for  which  it  was  issued,^^ 
and  in  the  absence  of  evidence  to  the  contrary,  it  will  be  presumed  that  it 
was  lawfully  issued, as  that  it  is  within  the  amount  that  might  be  lawfully 


Comp.  Laws,  §§  2272-2275,  2296,  an  order 
made  payable  to  any  one  but  the  district  as- 
sessor is  void  on  its  face)  ;  Kane  v.  Calhoun 
School  Dist.,  48  Mo.  App.  408;  State  v. 
Bloom,  19  Nebr.  562,  27  N.  W.  638. 

In  New  Hampshire  school  money  collected 
by  the  selectmen  of  a  town  under  the  school 
law  does  not  become  the  property  of  the 
town  but  must  be  considered  the  propert}"  of 
the  selectmen,  and  the  town  therefore  is  not 
liable  on  the  selectmen's  order  for  such 
money,  drawn  in  favor  of  a  school  agent. 
Tolman  v.  Marlborough,  3  N.  H.  57. 

2.  Missouri. —  Johnson  v.  School  Dist.,  67 
Mo.  319. 

Montana. —  State  Dickerman,  16  Mont. 
278,  40  Pac.  698. 

yehraska. —  State  v.  Bloom,  19  Nebr.  562, 

27  N.  W.  638. 

North  Carolina. — Wright  V.  Kinney,  123 
N.  C.  618,  31  S.  E.  874. 

South  Carolina. —  State  v.  Morton,  51  S.  C. 
323,  28  S.  E.  945,  holding  that  where  such  a 
warrant  is  to  be  signed  by  a  school-board,  a 
signing  by  a  majority  is  sufficient. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  218. 

Where  the  subdistricts  of  a  township  have 
been  converted  into  special  districts,  thereby 
destroying  the  organization  of  the  board  of 
education  of  the  towns'hip,  it  is  not  neces- 
sary that  orders  by  the  township  clerk  on 
the  treasurer  for  the  portion  of  the  school 
fund  allotted  by  the  board  of  education  to 
one  of  the  special  districts  should  be  coun- 
tersigned by  the  president.  State  V.  Clark, 
6  Ohio  Dec.  (Reprint)  831,  8  Am.  L.  Rec. 
303. 

Necessity  for  seal  to  the  signature  of  an 
officer  see  Wright  i:.  Kinney,  123  N.  C.  618, 
31  S.  E.  874;  State  v.  Morton,  51  S.  C.  323, 

28  S.  E.  945. 

3.  Kane  v.  Calhoun  School  Dist.,  48  Mo. 
App.  408,  holding  that  a  school  warrant  pur- 
porting to  be  for  furniture  furnished  dis- 
trict No.  7,  township  43,  range  .  is  not 

the  obligation  of  and  does  not  bind  a  town 
district. 

4.  Newell  v.  District  No.  1,  68  111.  514; 


Glidden  v.  Hopkins,  47  111.  525  (holding  that 
if  a  warrant  is  not  so  drawn,  it  is  void  and 
cannot  be  rendered  valid  by  the  action  of  any 
succeeding  Doard  in  paying  interest,  etc.)  ; 
Tunica  County  u.  Rhodes,  85  Miss.  500,  37 
So.  1005;  Zimmerman  v.  Mathe,  49  N.  J.  L. 
45,  7  Atl.  674. 

5.  Zimmerman  r.  Mathe,  49  N.  J.  L.  45, 
7  Atl.  674. 

6.  Newell  v.  District  No.  1,  68  111.  514; 
Tunica  County  r.  Rhodes,  85  Miss.  500,  37 
So.  1005;  Carbon  County  School  Dist.  No.  3 
V.  Western  Tube  Co.,  5  Wyo.  185,  38  Pac. 
922. 

7.  Mitchelltree  School  Tp.  v.  Hall,  (Ind. 
App.  1903)  68  N.  E.  919  (holding  that  where 
it  is  apparent  that  the  date  of  audit  is  a 
clerical  error,  the  fact  that  such  date  pre- 
cedes the.  incurring  of  the  liability  is  of  no 
avail  to  defendant)  ;  Carbon  Countv  School 
Dist.  No.  3  V.  Western  Tube  Co.,  5  Wvo.  185, 
38  Pac.  922  (holding  that  where  a 'school- 
district  warrant  is  properly  signed  and 
sealed,  and  issued  for  a  valid  indebtedness, 
it  is  not  rendered  invalid  by  the  failure  of 
the  district  clerk  to  number  it  as  other  war- 
rants are  numbered,  and  to  note  its  issu- 
ance in  his  warrant  stub-book). 

8.  Gray  v.  Peoria  School  Inspectors,  231 
111.  63,  83  N.  E.  95.  Compare  Stephens  v. 
Wyoming  School  Dist.,  10  Pa.  Dist.  135. 

9.  St.  Paul  Capital  Bank  v.  School  Dist. 
No.  85,  6  Dak.  248,  42  ^s^.  W.  774;  Gray  r. 
Peoria  School  Inspectors,  231  III.  63.  83 
N.  E.  95. 

10.  Central  Scliool  Supplv  House  v.  South 
Middleton  Tp.,  9  Pa.  Super."  Ct.  110. 

11.  Wolf  r.  Pleasant  Vallev  Independent 
School  Dist.,  51  Iowa  432,  1  N.  W.  695. 

12.  Miller  v.  White  River  School  Tp..  101 
Ind.  503;  Jackson  School  Tp.  v.  Hadlev,  59 
Ind.  534:  Wright  r.  Kinney,  123  N.  C*  618, 
31  S.  E.  874;  Edinburg  American  Land,  etc., 
Co.  V.  Mitchell,  1  S.  D.  593,  48  N.  W.  131: 
Gallatin  Bank  r.  Baber.  6  Lea  (Tenn.)  273. 

13.  Meyer  v.  IMinnehaha  Countv  School 
Dist.  No."  31.  4  S.  D.  420,  57  X."  W.  68; 
Edinburg  American  Land,  etc.,  Co.  v.  Mitch- 
ell, 1  S.  D.  593.  48  N.  W.  131. 
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ordered/*  and  that  presentation  and  allowance  of  the  claim  if  necessary  have  been 
regularly  made.^^  Such  presumptions,  however,  are  not  conclusive,  but  may  be 
impeached  by  the  school-district,  as  by  showing  a  want  or  failure  of  considera- 
tion for  the  warrant  or  order,^®  or  that  the  officers  issuing  it  were  not  properly 
authorized  to  do  so;  and  the  fact  that  the  officers  acted  in  good  faith  in  issuing 
such  warrant  does  not  prevent  the  district  from  setting  up  its  invalidity,^^  or 
intervening  taxpayers  from  insisting  upon  such  defense,  if  the  school  officers 
refuse  to  interpose  it/^  Although  a  school  warrant  may  be  void  as  such,  it  is 
still  competent  evidence  of  the  indebtedness  which  it  was  issued  to  pay.^^  The 
issuance  of  a  school  warrant  does  not  merge  an  oral  contract,  under  which 
property  for  which  the  warrant  is  issued  was  bought,  into  the  written  warrant.^^ 

(b)  Individual  Liability.  A  school  warrant  or  order  properly  drawn  and 
signed  is  the  obligation  of  the  school-district,  and  imposes  no  individual  liability 
upon  the  officers  signing  it,-^  except  in  so  far  as  they  expressly  agree  to  be  individ- 
ually liable,^^  as  by  individually  guaranteeing  the  payment  of  the  warrant;^' 
and  in  the  absence  of  fraud  or  misrepresentation,  an  unauthorized  indorsement 
does  not  render  such  officer  personally  liable  for  a  warrant  otherwise  invalid.-'' 

(vi)  Interest.  In  the  absence  of  an  agreement  or  statutory  provision 
therefor,  a  school  warrant  or  order  in  the  usual  form  does  not  as  a  general  rule 
draw  interest/^  until  after  a  proper  demand  and  refusal' of  payment  and  under 
some  statutes  it  is  expressly  provided  that  school  warrants  or  orders  cannot  be 
made  to  draw  interest.-^  Under  other  statutes,  however,  such  warrants  may  be 
made  to  draw  interest,-*^  but  not  at  a  greater  than  the  legal  rate.^*^  Where  by 
agreement  school  warrants  payable  on  demand  draw  interest  at  a  rate  less  than 
the  legal  rate,  they  draw  interest  at  such  rate  until  there  is  a  default  in  payment,^^ 
and  thereafter,  in  the  absence  of  another  agreement,  at  the  legal  rate.^^ 


14.  Farmers',  etc.,  State  Bank  v.  Rock 
Creek  School  Tp.,  118  Io^ya  540.  92  N.  W. 
676. 

15.  Eochford  v.  Lyman  County  School 
Dist.  No.  11,  17  S.  D.  542,  97  X.'W.  747; 
Edinburg  American  Land,  etc.,  Co.  v.  Mitch- 
ell, 1  S.  D.  593,  48  N.  W.  131. 

16.  Axt  V.  Jackson  School  Tp.,  90  Ind.  101, 
holding  that  a  school  township  cannot,  by 
the  acts,  promises,  or  conduct  of  its  trus- 
tee, be  estopped  from  pleading  want  of  con- 
sideration as  a  defense  to  a  suit  on  a  cer- 
tificate of  indebtedness  issued  by  the  trustee 
in  the  name  of  such  township. 

17.  Goose  River  Bank  v.  Willow  Lake 
School  Tp.,  1  N.  D.  26,  44  X.  W.  1002,  26 
Am.  St.  Rep.  605';  Meyer  v.  Minnehaha 
County  School  Dist.  No.  31,  4  S.  D.  420,  57 
N.  W.  68 ;  Edinburg  American  Land,  etc., 
Co  V.  Mitchell,  1  S.  D,  593,  48  N.  W.  131. 

18.  Farmers'  Say.  Bank  f  .  Farmington  In- 
dependent School  Dist.,  122  Iowa  99,  97 
N.  W.  988. 

19.  Farmers'  Say.  Bank  v.  Farmington  In- 
dependent School  Dist.,  122  Iowa  99,  97 
N.  W.  988. 

20.  Board  of  Education  v.  Foley,  88  111. 
App.  470,  90  111.  App.  494. 

21.  Mitchelltree  School  Tp.  v.  Carnahan, 
42  Ind.  App.  473,  84  N.  E.  520. 

22.  Germania  Bank  v.  Trapnell,  118  Ga. 
578,  45  S.  E.  446;  Oppenheimer  v.  Green- 
castle  School  Tp.,  164  Ind.  99.  72  N.  E.  1100; 
Bailey  v.  Tompkins,  127  Mich.  74,  86  N.  W. 
400. 

23.  See  Germania  Bank  v.  Trapnell,  118 
Ga.  578,  25  S.  E.  446. 
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24.  Germania  Bank  v.  Trapnell,  118  Ga. 
578,  25  S.  E.  446.  Compare  Bailey  v.  Tomp- 
kins. 127  Mich.  74,  86  N.  W.  400. 

25.  Wright  V.  Kinney,  123  N.  C.  618,  31 
S.  E.  874. 

26.  Gallatin  Bank  v.  Baber,  6  Lea  (Tenn.) 
273. 

27.  Martin  v.  Tripp,  51  Mich.  184,  16 
X.  \V.  330,  holding  that  interest  from  the 
time  of  demand  may  be  allowed  in  granting 
a  mandamus  for  the  payment  of  a  school 
order,  when  it  is  such  a  settled  demand  as 
will  sustain  a  recovery  of  interest  at  law. 

28.  Clark  v.  Iroquois  County  Dist.  No.  I, 
78  111.  474;  Pomerene  v.  Butler  Countv 
School  Dist.  No.  56,  56  Nebr.  126,  76  N.  W. 
414. 

A  contract  providing  for  payment  la  in- 
terest-bearing warrants  is  tainted  with  the 
same  vice  as  the  warrants  themselves,  and 
no  recovery  can  be  had  thereon.  Pomerene 
V.  Butler  County  School  Dist.  No.  56,  58 
Nebr.  126,  76  N.  W.  414. 

29.  Phelps  V.  Summit  Dist.  Tp.,  90  Iowa 
53,  57  N.  W.  642. 

30.  Phelps  V.  Summit  Dist.  Tp.,  90  Iowa 
53,  57  N.  W.  642  (holding  that  where  the 
legal  rate  is  six  per  cent  school  orders  can 
not  be  made  to  draw  ten  per  cent)  ;  Austiti 
V.  Colony  Dist.  Tp.,  51  Iowa  102,  49  N.  W. 
1051  (holding  that  the  rate  of  interest  re- 
coveraijle  on  a  school  order  is  six  per  cent, 
although  the  order  calls  for  a  greater  rate) . 

31.  Winsted  Sav.  Bank  v.  New  Hartford, 
78  Conn.  319,  62  Atl.  81. 

32.  Winsted  Sav.  Bank  v.  New  Hartford, 
78  Conn.  319,  62  Atl.  81. 
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(vii)  Negotiability  and  Transfer.  It  may  be  stated  as  a  general 
rule  that  while  school-district  warrants,  orders,  and  certificates  of  indebtedness, 
when  negotiable  in  form,  are  transferable  by  delivery  or  assignment  and  may  be 
sued  upon  by  the  transferee, they  are  not  negotiable  in  the  sense  of  the  law- 
merchant;  but  on  the  other  hand  purchasers  or  assignees  of  such  warrants  or 
orders  take  them  subject  to  all  defects  and  irregularities  in  their  issuance,  such 
as  fraud, or  want  of  consideration,^^  and  the  school-district  may  set  up  against 
them  any  defenses  or  set-offs  that  may  have  been  made  against  them  in  the  hands 
of  the  original  holder.^^  But  an  assignee  for  value  of  a  school  warrant  is  entitled 
to  payment  thereof  as  against  a  claim  for  material  and  labor,  notice  of  which  is 
not  given  to  the  school-district  until  after  the  assignment  and  presentation  of 
the  warrant.^' 

(viii)  Payment — (a)  In  General.  As  a  general  rule  a  school  warrant  or 
order  which  specifies  no  time  of  payment  is  due  and  payable  immediately,^^  and 
under  some  statutes  it  cannot  be  made  payable  at  a  future  date.^^    But  it  has 


33.  Germaiiia  Bank  r.  Trapnell,  118  Ga. 
578,  45  S.  E.  446;  Wright  v.  Kinney,  123 
N.  C.  618,  31  S.  E.  874.  Compare  Fox  v. 
Shipman,  19  Mich.  218. 

34.  Davis  v.  Steuben  School  Tp.,  19  Ind. 
App.  694,  50  N.  E.  1;  Fine  v.  Stuart,  (Tenn. 
Ch.  App.  1898)   48  S.  W.  371. 

35.  Davis  v.  Steuben  School  Tp.,  19  Ind. 
App.  694,  50  N.  E.  1. 

36.  California. —  Shakespear  v.  Smith,  77 
Cal.  638,  20  Pac.  294,  11  Am.  St.  Rep.  327, 
holding  that  a  third  person  can  acquire  no 
greater  rights  under  such  an  order  than  the 
original  holder  thereof. 

Ceorgia. —  Germania  Bank  v.  Trapnell,  118 
Ga.  578,  45  S.  E.  446. 

Illinois. —  Newell  v.  District  No.  1,  68  111. 
514;  Gray  v.  Peoria  School  Inspectors,  135 
111.  App.  494  \_arffirmed  in  231  111.  63,  83 
N.  E.  95]. 

Indiana. —  Boyd  r.  Mill  Creek  School  Tp., 
114  Ind.  210,  16  N.  E.  511,  holding  that 
where  a  trustee  orders  supplies  giving  the 
township  certificate  of  indebtedness  therefor, 
and  the  township  refuses  to  receive  them  be- 
cause not  needing  them,  of  which  refusal  the 
seller  is  duty  notified,  an  assignee  of  the  cer- 
tificate cannot  recover  thereon  in  an  action 
against  the  township,  although  both  he  and 
the  seller  act  in  good  faith  without  knowl- 
edge that  the  supplies  are  not  needed. 

loioa. —  Boardman  v.  Hayne,  29  Iowa  339. 

Michigan. —  Bailey  v.  Tompkins,  127  ^Mich. 
74,  86  N.  W.  400. 

Xehraska. —  Dixon  County  School  Dist.  No. 
2  V.  Stough,  4  Nebr.  357,  holding  that  school- 
district  orders  are  subject  to  the  same  de- 
fenses against  an  indorsee  as  against  the 
payee. 

North  Carolina. —  Wright  v.  Kinnev.  123 
N.  C.  618,  31  S.  E.  874. 

North  Dakota.— St.  Paul  Capital  Bank  i\ 
Barnes  County  School-Dist.  No.  53,  1  N.  D. 
479,  48  N.  W.  363;   Goose  River  Bank 
Willow  Lake  School  Tp.,  1  N.  D.  26,  44  N.  W 
1002,  26  Am.  St.  Rep.  605. 

Oklahoma. —  Kellogg  r.  Comanche  Connty 
School  Dist.  No.  10,  13  Okla.  285,  74  Pac. 
110. 

r<  intsiilrania.—  Northumberland  Fir>t  Nat. 
Bank  c.  Rush  School  Dist.,  "81  Pa.  St.  307 


(holding  that  they  do  not  authorize  a  sub- 
sequent holder  to  maintain  suit  thereon  in 
his  own  name  as  upon  a  promissory  note, 
bill,  or  order)  ;  Livingston  v.  South  Middle- 
ton  Tp.,  15  Pa.  Super.  Ct.  358;  Central 
School  Supph;^  House  v.  South  Middleton  Tp., 
9  Pa.  Super,  Ct.  110;  Stephens  v.  Wyoming 
School  Dist.,  10  Pa.  Dist.  135. 

Tennessee. —  Gallatin  Bank  r.  Baber.  6  Lea 
273. 

Wyoming. —  Carbon  County  School  Dist. 
No.  3  D.  Western  Tube  Co.,  5  Wyo.  185,  38 
Pac.  922. 

United  States. —  Newton  School  Dist.  Tp. 
V.  Lombard,  21  Fed.  Cas.  No.  12,478,  2  Dill. 
493. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"   §  220. 

Notice  to  purchaser  or  assignee. —  A  pur- 
chaser of  such  an  order  is  charged  with 
notice  that  it  has  been  executed  on  account 
of  the  public  schools,  that  it  is  open  to  de- 
fenses against  an  assignee,  that  a  school- 
district  officer  has  no  powers  except  those 
specially  conferred  by  statute  or  necessarily 
implied,  and  that  the  powers  can  be  exer- 
cised only  in  accordance  with  the  statute, 
Oppenheimer  v.  Greencastle  School  Tp..  164 
Ind.  99,  72  N.  E,  1100.  An  assignee  of  a 
school  order  is  bound  at  his  peril  to  ascertain 
the  authority  of  the  officers  of  the  district  in 
issuing  it,  and  if  issued  without  authority 
he  'cannot  recover  thereon.  Boardman 
Hayne,  29  Iowa  339.  Thus  where  a  scliool 
warrant  drawn  in  one  year  is  void  under 
the  statute  because  payable  in  the  next  year, 
an  assignee  thereof  cannot  be  protected  as 
a  bona  fide  purchaser,  its  invalidity  l)eing  ap- 
parent on  its  face.  Loan,  etc..  Bank  r. 
Shealey.  62  S.  C.  337.  40  S.  E.  674. 

An  assignee  of  a  school  order  issued  in 
excess  of  the  constitutional  limitation  of  in- 
debtedness occu])ies  no  better  position  than 
the  assignor.  Mt.  Pleasant  Nat.  State  Bank 
r.  Marshall  Independent  Dist..  39  Iowa  490. 

37.  Lono-  Beach  School  Dist.  v.  Lutge,  129 
Ciil.  409.  Ul  Pac.  36. 

38.  Winsted  Sav.  Bank  r.  New  Hartford, 
78  Conn.  319,  62  Atl,  SI. 

39.  Clark  r.  District  No.  1,  78  111.  474; 
Newell  r.  District  No.  1.  68  111.  514:  Pom- 
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been  held  that  the  parties  may  agree  that  the  indebtedness  evidenced  by  such 
warrant  shall  remain  a  continuing  one  until  the  contractual  relation  is  terminated 
by  payment  by  the  debtor,  or  by  demand  or  suit  by  the  creditor.**^  In  the  absence 
of  statute  otherwise  a  school  warrant  must  ordinarily  be  paid  upon  a  proper 
demand  therefor,  regardless  of  how  long  it  may  have  been  issued  and  outstanding/^ 
although  all  rights  under  it  may  be  lost  by  a  failure  to  present  it  for  payment 
until  the  debt  which  it  was  issued  to  pay  is  barred. It  is  the  imperative  duty 
of  the  treasurer  or  other  proper  officer  to  pay  such  warrant  or  order  when  drawn 
in  the  proper  form  and  signed  by  the  proper  officer/^  unless  he  is  in  doubt  as  to 
the  legality  of  the  warrant/^  and  mandamus  may  lie  to  compel  him  to  make 
such  payment. ''■^  A  disbursing  officer,  however,  may  claim  no  credit  for  the  pay- 
ment of  a  warrant  illegally  issued,  if  he  aided  in  its  issue.*^  Where  a  warrant  is 
for  all  moneys  raised  for  certain  purposes,  without  specifying  any  amount,  the 
proper  officer  must  pay  thereon  all  of  such  moneys  in  his  hands.^^ 

{b)  Order  of  Payment.  As  a  general  rule  such  warrants  or  orders  are 
payable  in  the  order  in  which  they  are  presented  for  payment, or  if  registered 
in  the  order  in  which  they  are  regularly  reached  in  the  order  of  their  registration.*^ 

(c)  From  What  Funds  Payable.  As  a  general  rule  school  warrants  are  payable 
only  out  of  the  particular  fund  applicable  thereto, and  payment  thereof  cannot 
be  recovered  if  such  fund  becomes  exhausted. ^"^^  Under  some  statutes  school 
warrants  are  primarily  payable  only  out  of  school  funds  specifically  raised  for 
the  current  year,^^  and  warrants  for  past  years  cannot  be  paid  out  of  such  funds, 
unless  there  is  a  surplus  above  the  amount  necessary  for  the  current  year.^*  It 
has  been  held  that  school  officers  will  not  be  required  to  appropriate  and  set 
apart  the  entire  revenue  of  the  district  to  the  payment  of  registered  warrants 
if  the  effect  will  be  to  close  the  schools;  but  that  they  may  be  required  to  set 
apart  so  much  of  the  revenue  as  is  necessary  to  maintain  the  schools  for  the  shortest 
time  provided  by  law,  and  at  the  least  possible  expense,  and  to  use  the  balance 
in  payment  of  such  warrants  in  their  proper  order. -^^ 

(ix)  Refunding.  The  power  of  a  school-district  to  refund  an  outstanding 
warrant  indebtedness  into  bonds  and  the  mode  of  doing  so  depends  entirely  upon 
the  terms  of  the  particular,  statute. The  acceptance  and  retention  of  bonds 


erene  i\  Butler  County  School  Dist.  No.  56, 
56  Nebr.  126,  76  N.' W.  414;  Andrews  v. 
MeCook  School  Dist.,  49  Nebr.  420,  68  N.  W. 
631;  Coler  r.  Sterling,  15  S.  D.  415,  89  N.  W. 
1022;  Kane  v.  School  Dist.  No.  3,  52  Wis. 
502,  9  N.  W.  459. 

40.  Winsted  Sav.  Bank  v.  New  Hartford, 
78  Conn.  319,  62  Atl.  81. 

41.  School  Dist.  No.  7  v.  Reeve,  56  Ark. 
68,  19  S.  W.  106.  See  also  Douglas  v.  Down- 
ing,  (Miss.  1891)  9  So.  297. 

42.  Gallatin  Bank  v.  Baber,  6  Lea  ( Tenn. ) 
273.    And  see  infra.  III.  G,  2,  b. 

43.  Faulk  v.  McCartney,  42  Kan.  695,  22 
Pac.  712;  Leonard  v.  State.  67  Nebr.  635, 
93  N.  W.  988. 

44.  Collier  v.  Peacock,  93  Tex.  255,  54 
S.  W.  1025. 

45.  See  infra,  III,  F.  2,  d.  (x). 

46.  Dickinson  Tp.  r.  Linn,  36  Pa.  St.  431. 

47.  Bryant  v.  Moore,  50  Mich.  225,  15 
N.  W.  94. 

48.  State  v.  Gardner,  79  Nebr.  101.  112 
N.  W.  373;  Gallatin  Bank  r.  Baber,  6  Lea 
(Tenn.)  273. 

49.  State  v.  Gardner,  79  Nebr.  101,  112 
N.  W.  373. 

50.  State  r.  Cook,  72  Mo.  496,  holding 
[III,  F,  2,  d,  (vni),  (A)] 


that  in  case  of  a  warrant  drawn  upon  the 
funds  of  one  school  township  in  excess  of 
the  funds  in  the  hands  of  the  treasurer  for 
such  township  he  cannot  pay  the  same  and 
be  allowed  a  credit  for  the  excess  out  of  the 
funds  belonging  to  another  township. 

51.  Saunders  v.  State,  2  Ohio  Cir.  Ct.  475, 
1  Ohio  Cir.  Dec.  596  (before  presentation)  ; 
State  v.  Slavin,  11  Wis.  153.  Compare  Cora. 
V.  Virtue,  12  Luz.  Leg.  Reg.   (Pa.)  191. 

52.  Foote  V.  Brown,  60  Miss.  155. 

53.  Foote  V.  Brown,  60  Miss.  155. 

54.  Foote  V.  Brown,  60  Miss.  155.  See 
also  Gallatin  Bank  v.  Baber,  6  Lea  (Tenn.) 
273. 

55.  State  r.  Gardner,  79  Nebr.  101,  112 
N.  W.  373. 

56.  Caddo  County  School  Dist.  No.  44  v. 
Baxter,  14  Okla.  374,  78  Pac.  386,  holding 
that  Laws  (1895),  c.  7,  art.  1,  as  amended 
by  Laws  (1897),  c.  5,  providing  a  manner 
in  which  municipalities  may  refund  an  out- 
standing legal  warrant  indebtedness  into 
bonds  of  the  municipality,  and  providing 
that  such  bonds  may  be  issued  in  sums  of 
any  denomination  from  one  hundred  to  one 
thousand  dollars,  in  a  series  running  from 
ten  to  twenty  years,   and  from  twenty  to 
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which  were  issued  for  the  amount  of  a  warrant  to  the  payee  thereof  constitutes  a 
payment  of  such  warrant/^' 

(x)  Rights  and  Remedies  of  FIolders.^^  Where  the  disbursing  officer 
of  a  school-district  refuses  to  pay  a  properly  drawn  and  presented  school  warranty 
the  holder  thereof  may  maintain  an  action  at  law  thereon  against  the  school- 
district  corporation/^^  or  school-board/*^  or  mandamus  will  lie  against  the  proper 
fiscal  officer  to  compel  payment. But  where  the  holder  of  a  warrant  does  noth- 
ing to  compel  payment  during  the  time  funds  applicable  thereto  are  in  the  district 
treasury,  he  cannot  after  such  funds  have  been  paid  on  other  obligations  compel 
the  fiscal  officer  by  mandamus  to  appropriate  other  funds  to  the  payment  of  his 
claim.  ^- 

3.  Bonds  and  Other  Securities  —  a.  Bills  and  Notes.    As  a  general  rule  a 
school-district  has  no  power  to  make  and  issue,  or  indorse,  commercial  paper, 
unless  authority  to  do  so  is  expressly  or  impliedly  granted  by  statute;  ®*  and  if 


thirty  years,  do  not  provide  a  manner  in 
which  a  warrant  indebtedness  of  a  school- 
district  amounting  to  eight  hundred  dollars 
may  be  funded  into  bonds  of  eighty  dollars 
each. 

57.  Green  v.  Hughitt  School  Tp.,  5  S.  D. 
452,  59  N.  W.  224,  holding  that  where  school 
township  officers  issue  a  warrant  in  payment 
for  furniture,  and  before  any  transfer  of  the 
warrant  issue  bonds  to  the  amount  thereof 
to  the  payee  named,  who  accepts  and  re- 
tains the  same,  the  acceptance  of  such  bonds 
constitutes  a  payment  of  such  warrants. 

58.  Costs  see  infra,  III,  G,  2,  j. 
Limitations  see  infra,  III,  G,  2,  b. 
Pleading  and  evidence  see  infra,  III,  G, 

2.  f.  g,  h. 

59.  See  cases  cited  infra,  this  note. 

Under  a  statute  providing  that  school-dis- 
tricts are  corporations  and  may '  make  con- 
tracts and  sue  and  be  sued,  the  holder  of  a 
school  warrant  which  the  disbursing  officer 
upon  presentation  refuses  to  pay  may  main- 
tain an  action  thereon  against  the  school- 
district  that  issued  such  warrant.  School 
Dist.  No.  7  V.  Reeve,  56  Ark.  68,  19  S.  W. 
106.  See  also  Heal  v.  Jefferson  Tp.,  15  Ind. 
431. 

60.  See  cases  cited  infra,  this  note. 

In  Louisiana  school  certificates  of  indebted- 
ness, issued  by  the  board  of  directors  of  the 
public  schools  of  New  Orleans,  are  not  debts 
of  the  city,  and  actions  for  the  purpose  of 
having  them  recognized  as  valid  claims  can 
be  maintained  only  against  the  school-board. 
Fisher  v.  New  Orleans  City  Schools,  44  La. 
Ann.  184,  10  So.  494;  Labatt  v.  New  Orleans, 
38  La.  Ann.  283. 

Under  Wis.  Rev.  St.  §  519,  providing  that 
a  town  board  of  school  directors  is  a  body 
corporate  and  shall  possess  the  usual  powers 
of  a  corporation  for  public  purposes,  and 
that  it  may  sue  and  be  sued,  a  suit  cannot 
be  maintained  against  a  town  for  non-pay- 
ment of  a  school  order  sif^ned  by  the  proper 
officers  of  the  district,  and  drawn  on  the 
town  treasurer,  and  specifying  that  it  is  to 
bv^  paid  (Hit  of  tlie  school'  fund.  Miller  r. 
Jacobs,  70  Wis.  122,  35  N.  W.  324. 

61.  I^>ryant  r.  Moore,  50  Mich.  225,  15 
N.  W.  94;  Leonard  v.  State.  07  Nobr.  635, 
93  N.  W.  988.     See  also  ('anby  v.  Sleepy 


Creek  Dist.  Bd.  of  Education,  19  W.  Va.  93 ; 
and,  generally.  Mandamus,  26  Cyc.  285  et 
seq. 

Applications. —  Thus  mandamus  will  issue 
to  compel  a  school-district  assessor  to  pay 
a  scliool  order,  where  the  court  is  satisfied 
tiiat  there  is  no  valid  defense.  Martin  i'. 
Tripp.  51  Mich.  184,  16  N.  W.  330.  But 
the  owner  of  a  school  warrant  on  a  county 
treasury  cannot,  by  suit  in  the  name  of  the 
county  trustee,  compel  the  controller  of  the 
state  to  pay  the  amount  of  the  warrant. 
Yost  r.  Gaines,  10  Lea  (Tenn.)  576. 

Pleading. —  A  petition  for  a  writ  of  man- 
damus to  compel  the  treasurer  of  a  city 
school-board  to  pay  certain  alleged  warrants, 
issued  by  the  president  and  secretary  of  the 
board  to  teachers  in  the  public  schools, 
should  allege  that  such  warrants  were  drawn 
on  fun  as  in  the  hands  of  the  treasurer,  and 
that  he  has  or  has  had  in  his  possession 
funds  out  of  which  he  could  legally  pay 
said  warrants,  and  which  were  duly  set  apart 
and  apportioned  by  the  school-board  to  pay 
the  same.  Nocona  Bank  v.  March,  (Tex. 
Civ.  App.  1899)  51  S.  W.  266. 

62.  Stephenson  v.  Union  Seating  Co.,  26 
Tex.  Civ.  App.  16,  62  S.  W.  128. 

63.  Peers  v.  Madison  County  Bd.  of  Edu- 
cation, 72  111.  508  (holding  that  a  board  of 
school  directors  has  no  power  to  make  accept- 
ances of  orders  or  bills  of  exchange  so  as 
to  bind  the  school-district,  and  create  a 
right  of  action  thereon  against  the  board)  ; 
Stanton  v.  Shipley,  27  Fed.  498. 

64.  School  Directors  v.  Miller,  54  111.  338; 
Stanton  v.  Shipley,  27  Fed.  498.  See  also 
Common  School  Dist.  No.  10  /•.  AFiUer.  105 
S.  W.  457,  32  Ky.  L.  Rep.  367;  Wright 
County  School  Dist.  No.  7  r.  Thompson^  5 
Minn.  280;  Brewster  v.  Cohvell,  13  Wend. 
(N.  Y.)  28. 

A  power  to  borrow  on  the  vote  of  the 
people  and  issue  bonds  therefor  cannot  be 
enlarged  so  as  to  authorize  the  execution  of 
promissory  notes  binding  on  the  district 
School  Directors  r.  Sipjiy,  54  111.  287.  See 
also  School  Directors  r.  ^Miller.  54  III.  338. 

In  order  that  a  note  by  school  officers  may 
be  valid  as  a  note  of  the  district,  it  must  ap- 
pear tiiat  it  was  given  for  an  indebtedness 
wliich  such  officers  were  authorized  to  con- 
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the  district  officers  or  agents  issue  such  paper  without  authority,  it  will  at 
most  have  the  force  of  a  simple  obligation/'^  or  be  admissible  in  evidence  as  tending 
to  show  the  amount  of  the  indebtedness  for  which  it  was  given. In  some  juris- 
dictions it  is  held  that  a  school-district  or  township  may  bind  itself  by  a  nego- 
tiable promissory  note  or  bill  of  exchange,  for  any  debt  contracted  by  it  in  the 
course  of  its  legitimate  business,  for  any  expenses  incurred  in  any  authorized 
matter,  or  in  any  matter  which  is  not  foreign  to  the  purposes  of  its  creation;  ^''^ 
and  that  where  such  paper  is  executed  on  behalf  of  a  district  or  township, 
the  words  'Hrustee  of  the  district  or  township"  added  to  the  trustee's  signature 
are  not  mere  descriptio  personce,  but  the  paper  binds  the  district  or  township  and 
not  the  trustee  individually.^®  But  where  the  body  of  such  paper  does  not  con- 
tain apt  words  to  bind  the  school-district,  the  mere  addition  of  the  words  ''school 
trustees,"  or  the  like,  to  the  signature  of  the  officers  signing  such  paper,  are  mere 
descriptio  personce  and  do  not  make  the  paper  that  of  the  school  corporation.^^ 

b.  Authority  to  Issue  Bonds  in  General.  A  school-district  has  such  power, 
and  such  only,  as  is  conferred  upon  it  by  an  act  of  the  legislature,  either  expressly 
or  by  necessary  implication  to  issue  bonds  for  school  purposes, '^'^  as  for  the 


tract.  Wright  County  Shcool  Dist.  No.  7  v. 
Thompson,  5  Minn.  280. 

65.  Stanton  r.  Shipley,  27  Fed.  498. 
Promissory   notes   made  by   trustees  of 

school-districts  as  evidences  of  indebtedness  are 
valiii  between  the  ])arties,  as  a  contract  for 
forbearance  and  promise  to  pay  the  amount 
specified  upon  which  a  suit  may  be  brought 
against  the  district;  but  a  judgment  upon 
them  can  be  enforced  only  against  the  fund 
raised  for  the  payment  of  the  particular  in- 
debtedness. Robbins  Anoka  County  School 
Dist.  Xo.  1,  10  Minn.  340. 

66.  School  Directors  r.  Sippy,  54  111.  287. 

67.  State  r.  Helms,  136  Ind.  122,  35  N.  E. 
893;  Fatout  v.  Indianapolis  School  Com'rs, 
102  Ind.  223,  1  N.  E.  389;  Monticello  v. 
Kendall,  72  Ind.  91,  37  Am.  Rep.  139;  Clarke 
V.  School  Dist.  Xo.  7,  3  R.  I.  199,  holding 
that  a  school-district  may  give  and  is  bound 
by  a  promissory  note  for  money  borrowed  to 
pay  debts  legally  incurred. 

Such  a  note  is  not  governed  by  the  law 
merchant,  and  an  assignee  thereof  takes  it 
subject  to  all  defenses.  Sheffield  School  Tp. 
V,  Andress,  56  Ind.  157. 

68.  State  v.  Helms,  136  Ind.  122,  35  N.  E. 
893.    See  also  supra,  III,  D,  6,  g.  (ii). 

Illustration. —  A  promissory  note  executed 
upon  a  consideration  moving  only  to  the  use 
and  benefit  of  the  school  corporation  of  an 
incorporated  town,  and  signed  by  the  school 
trustees  thereof  with  their  individual  names 
followed  by  their  official  designation,  is  not 
the  note  of  the  persons  whose  names  are 
signed  thereto,  but  the  note  of  such  corpo- 
ration and  binding  thereon.  Monticello  v. 
Kendall,  72  Ind.  91,  37  Am.  Rep.  139. 

69.  Cahokia  v.  Rautenberg,  88  111.  219; 
American  Ins.  Co.  v.  Stratton,  59  Iowa  696, 
13  N.  W.  763,  holding  also  that  the  acts  of 
1882,  chapter  111,  legalizing  all  contracts 
made  by  school  officers  for  the  insurance  of 
school  buildings,  does  not  make  a  note  which 
binds  the  officers  individually  an  obligation 
of  the  district. 

70.  Arkansas. —  Schmutz  r.  Little  Rock 
Special  School  Dist.,  78  Ark.  118,  95  S.  W. 
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438,  holding  that  under  Acts  (1895),  c.  55, 
authorizing  the  special  school-district  of 
Little  Rock  to  borrow  money  to  erect  a  high 
school  building,  to  issue  evidences  of  debt 
therefor,  and  to  mortgage  the  real  property 
of  the  district  as  security,  the  district  is  au- 
thorized to  issue  negotiable  bonds  with  in- 
terest coupons  attached. 

Iowa. —  Curry  v.  Sioux  City  Dist.  Tp.,  62 
Iowa  102,  17  N.  W.  191,  holding  that  a 
school-district  is  a  "  municipal  corporation  " 
within  the  acts  of  the  14th  Gen.  Assembly, 
c.  87,  authorizing  a  municipal  corporation  to 
issue  bonds. 

Kansas. —  Atchison  Bd.  of  Education  v. 
State,  26  Kan.  44,  holding  that  under  Laws 
(1879),  c.  71,  the  board  of  education  is  with- 
out power  to  issue  bonds  to  purchase  a  school 
site  and  erect  school  buildings. 

North  Carolina. —  Smith  v.  Robersonville 
Graded  School,  141  N.  C.  143,  53  S.  E.  524. 

Oklahoma. —  Kellogg  v.  Comanche  County 
School  Dist.  No.  10,  13  Okla:  285,  74  Pac. 
110,  holding  that  the  officers  of  a  school-dis- 
trict have  no  power  under  St.  (1893)  c.  73, 
art.  6,  as  amended  by  Laws  (1895),  c.  7, 
art.  2,  to  issue  bonds,  except  in  the  manner 
piovided  thereby,  and  that  they  cannot  cir- 
cumvent the  statute  by  issuing  warrants  and 
selling  them  and  investing  the  proceeds. 

tSouth  Dakota. —  Kunz  v.  Hutchinson 
County  School  Dist.  No.  28,  11  S.  D.  578,  79 
N.  W.  844. 

United  States. —  Ashuelot  Nat.  Bank  v. 
Valley  County  School  Dist.  No.  7,  56  Fed. 
197,  5  C.  €.  A.  468  [affirming  41  Fed.  514]; 
Erwin  v.  St.  Joseph  Bd.  of  Public  Schools,  12 
Fed.  680,  2  McCrary  608. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  224. 

District  in  city. —  While  a  city  may,  when 
authorized  by  its  charter,  issue  municipal 
bonds  for  school  purposes,  yet  unless  its 
power  to  do  so  is  exclusive,  a  school-district 
embracing  the  city  and  territory  attached 
thereto  for  school  purposes  may,  independ- 
ently of  the  city,  issue  district  school  bonds 
in  the  manner  prescribed  by  statute.  Los 
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purpose  of  borrowing  mone}^/^  or  for  the  purpose  of  raising  money  to  build  or 
provide  school-houses  or  sites  and  furnish  the  same;  and  bonds  issued  without 
such  authority  or  for  an  unauthorized  purpose  are  void  even  in  the  hands  of 
innocent  persons  and  such  bonds  are  not  rendered  valid  by  a  vote  of  the 
people  of  the  district  authorizing  them  to  be  issued,  where  the  law  does  not 
authorize  such  a  vote.'^^  The  statutes  conferring  such  authority,  however,  must 
not  be  in  violation  of  constitutional  provisions.  Under  some  statutes  a  school- 
district  may  also  issue  renewal  refunding  bonds.'''' 

e.  Limitation  of  Amount  of  Bonds.  It  is  sometimes  provided  by  statute  that 
a  school-district  cannot  issue  bonds  in  excess  of  a  specified  amount,  or  for  an 
amount  which  will  increase  the  bonded  indebtedness  of  the  district  beyond  a 
certain  limit,  or  which  will  increase  the  indebtedness  of  the  district  beyond  the 
limitation  prescribed  by  statute  or  the  constitution.'^^    But  a  constitutional  or  statu- 


Angeles  Citv  High  School  Dist.  v.  Longden, 
(Cal.  1905)'  83  Pac.  248;  Los  Angeles  City 
School  Dist.  r.  Longden,  (Cal.  1905)  83  Pac. 
246. 

71.  People  f.  Sisson,  98  111.  335;  Folsom 
r.  McLean  County  Dist.  ]S'o.  5  School  Direct- 
ors, 91  111.  402,  holding  that  Rev.  St.  (1874) 
§  47,  conferring  upon  school  directors  the 
power  to  give  bonds  for  money  borrowed,  en- 
larges the  power  they  would  otherwise  liave 
in  connection  with  the  power  to  borrow 
money.    And  see  cases  cited  supra,  note  70. 

72.  Sherlock  r.  Winnetka,  68  111.  530  (hold- 
ing that  under  an  authority  to  issue  bonds 
to  erect  school  buildings  the  school  authori- 
ties cannot  issue  and  sell  bonds  for  the  pur- 
pose of  building  a  dormitory  and  boarding- 
house)  ;  Revell  V.  Annapolis,  81  Md.  1,  31 
Atl.  695 ;  St.  Joseph  Bd.  of  Public  Schools  v. 
Gaylord,  86  Mo.  401;  Dakota  County  School 
Dist.  No.  11  r.  Chapman,  152  Fed.  887,  82 
C.  C.  A.  35. 

Power  to  borrow  money  to  pay  for  the 
sites  of  school-houses  and  to  erect  buildings 
thereon  carries  with  it  the  power  to  issue 
and  sell  bonds  to  raise  money  for  those  pur- 
poses. Orchard  r.  School  Dist.  No.  70,  14 
Nebr.  378.  15  N.  W.  730;  State  v.  Adams 
County  School  Dist.  No.  4,  13  Nebr.  82,  12 
N.  W.  812;  State  r.  Adams  County  School 
Dist.  No.  24,  13  Nebr.  78,  12  N.  W.  927.  But 
a  school-district  cannot,  under  such  power, 
issue  bonds  to  be  bargained  away  and  deliv- 
ered to  a  contractor  for  the  erection  and  fur- 
nishing of  a  school-house  for  such  district. 
State  V.  School  Dist.  No.  4,  16  Nebr.  182,  20 
N.  W.  209. 

Under  N.  Y.  Laws  (1895),  c.  273,  §  10, 
providing  for  the  issuance  of  bonds  by  a 
union  free  school  district  for  the  purchase  of 
school  sites  or  structures,  such  a  district  may 
issue  bonds  for  a  school  site  and  a  school- 
house  ali-oady  erected  thereon,  although  a 
very  small  paut  of  the  price  represents  prop- 
erty not  properly  school  property.  Oswego 
City  Sav.  Bank  *r.  Union  Free  S<'liool  Dist. 
No.  2  Bd.  of  Education,  35  Misc.  (N.  Y.) 
540,  72  N.  Y.  Suppl.  15  \aflh  wvd  in  70  N.  Y. 
App.  Div.  538,  75  N.  Y.  Suppl.  417  {ajfirmcd 
in  174  N.  Y.  515,  66  N.  E.  1113)1. 

73.  Hewitt  v.  Normal  School  Dist.  Bd.  of 
Education,  94  111.  528;  State  r.  Sherman 
County,  31  Nebr.  465,  48  N.  W.  146:  Mont- 


pelier  Sav.  Bank,  etc.,  Co.  r.  Ludington 
School  Dist.  No.  5,  115  Wis.  622,  92  N.  W. 
439;  Ashuelot  Nat.  Bank  r.  Valley  County 
School  Dist.  No.  7,  56  Fed.  197,  5^  C.  C.  A. 
468  [affirming  41  Fed.  514]. 

74.  Ashuelot  Nat.  Bank  v.  Valley  County 
School  Dist.  No.  7,  56  Fed.  197,  S'^C.  C.  A. 
468  [affirming  41  Fed.  514]. 

75.  State  v.  L'Engle,  40  Fla.  392,  24  So. 
539;  Hollowell  v.  Borden,  148  N.  C.  255,  61 
S.  E.  638. 

76.  Woods  r.  Covington  Bd.  of  Education, 
53  S.  W.  517,  21  Ky.  L.  Rep.  941  (construing 
St.  §  3228);  State  v.  Walker,  li9'3  Mo.  693, 
92  S.  W.  69 ;  St.  Joseph  Bd.  of  Public  Schools 
r.  Gaylord,  86  Mo.  401;  State  r.  Moore,  45 
Nebr.  12,  63  N.  W.  130. 

77.  Rogers  v.  Carlisle  Graded  School,  13 
S.  W.  587.  11  Kv.  L.  Rep.  934;  State  r.  Cas- 
cade County  School  Dist.  No.  1,  15  Mont.  133, 
38  Pac.  462. 

An  issue  for  less  than  the  amount  limited 
is  valid  under  sucli  a  statute.  Rogers  r.  Car- 
lisle Graded  School,  13  S.  W.  587,  11  Ky. 
L.  Rep.  934. 

Repeal  of  statute  see  Hall  v.  Madison,  128 
Wis.  132,  107  N.  W.  31. 

78.  Geer  v.  Ouray  County  School  Dist. 
No.  11,  111  Fed.  682,  49  C.  C.  A.  539.  See 
also  Snyder  r.  Baird  Independent  School 
Dist.,  (Tex.  1908)  111  S.  W.  723,  113  S.  W. 
521. 

Dak.  Comp.  Laws  (1887),  §§  1149,  1150, 

providing  that  the  limit  of  bonded  indebted- 
ness that  may  be  incurred  by  a  city  or  other 
municipal  corporation  shall  be  based  on  its 
assessed  valuation  for  the  year  preceding  the 
incurring  of  the  indebtedness,  do  not  apply  to 
boards  of  education  created  under  Laws 
(1887),  c.  47,  which  restricts  the  power  of 
boards  of  education  to  issue  bonds  to  an 
amount  not  exceeding  three  per  cent  on  tlie 
assessed  valuation  of  the  district,  although 
it  is  silent  as  to  what  assessment  shall  be 
used  in  the  computation;  and  under  this  lat 
ter  section  the  com])iitation  niust  bo  based 
upon  the  last  comjileted  assessment  before 
the  bonds  were  issued.  Huron  Bd.  of  Educa- 
tion r.  National  L.  Ins.  Co.,  04  Fed.  324.  30 
C.  C.  A.  278. 

79.  Indiana. —  Campbell  r.  Indianapolis. 
155  Tnd.  186,  57  X.  E.  920;  Winamac  r.  llud- 
dleston,  132  Ind.  217,  31  N.  E.  561,  holding 
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tory  limitation  upon  the  amount  of  bonded  indebtedness  which  a  school-district 
may  incur  does  not  apply  to  bonded  indebtedness  incurred  before  the  enactment 
of  such  limitation. Where  an  issue  of  bonds  is  partly  within  and  partly  beyond 
the  limit  it  may  be  sustained  up  to  the  legal  limit. Bonds  which  are  issued  to 
fund  a  vahd  indebtedness  merely  change  the  form  of  an  existing  indebtedness 
and  do  not  create  any  debt  or  increase  the  debt  of  the  district,  and  where  at  the 
time  of  their  issuance  the  district  is  already  indebted  beyond  the  prescribed  limit, 
such  bonds  may  be  enforced  to  the  extent  that  they  are  used  in  paying  off  a  valid 
prior  indebtedness,  but  not  beyond  such  amount. But  where,  although  the 
bonds  are  issued  for  the  purpose  of  taking  up  outstanding  bonds  or  funding  an 
outstanding  indebtedness,  they  are  not  used  for  that  purpose,  they  do  create  a 
debt  and  are  void  to  the  extent  that  they  increase  the  district  indebtedness  beyond 
the  prescribed  limit. 

d.  Submission  to  Popular  Vote.  Where  constitutional  or  statutory  provisions 
require  that  the  question  of  the  issuance  of  school-district  bonds  shall  be  sub- 
mitted to  the  voters  or  inhabitants  of  the  district,  a  compliance  with  all  the  require- 
ments of  such  provisions  is  essential  to  the  validity  of  the  bonds.**  Under  such 
provisions  an  issuance  of  school-district  bonds  as  a  general  rule  is  valid  only 
where  it  has  been  properly  submitted  to  and  approved  by  the  voters  or  people 
of  the  district,*^  by  the  required  number  of  qualified  voters  giving  their  assent,*^ 


that  under  Const,  art.  13,  §  1,  a  town  cannot 
issue  bonds  to  procure  funds  with  which  to 
rebuild  a  school-house,  where  the  bonds  if 
issued  will  create  an  indebtedness  in  excess 
of  two  per  cent  of  the  taxable  value  of  prop- 
erty within  the  town  limits. 

loim. —  Wilkinson  r.  V an  Orman,  70  Iowa 
230,  30  N.  W.  49'5,  holding  that  where  an 
issue  of  district  bonds  will  increase  the  dis- 
trict indebtedness  beyond  the  constitutional 
limit  according  to  the  tax  lists  of  the  previ- 
ous year,  an  injunction  will  be  granted  to 
prevent  the  issue  until  the  next  tax  list  is 
made,  as  it  cannot  until  then  be  determined 
whether  the  debt  will  exceed  the  constitu- 
tional limit  for  the  current  year. 

Oregon. —  Vaughn  v.  Gillamook  County 
School  Dist.  No.  31,  27  Oreg.  57,  39  Pac.  393. 

Souih  Dakota. —  Wilson  v.  Huron  Bd.  of 
Education,  12  S.  D.  535,  81  N.  W.  952,  hold- 
ing that  under  Laws  (1887),  c.  47,  the 
amount  for  which  boards  of  education  are  en- 
titled to  issue  bonds  must  be  determined  on 
a  basis  of  the  last  completed  assessment  of 
the  property  of  the  district,  although  taxes 
have  not  been  levied  thereon. 

United  States. —  Huron  Bd.  of  Education  v. 
National  L.  Ins.  Co.,  94  Fed.  324,  36  C.  C.  A. 
278,  construing  Dak.  Laws  (1887),  c.  47. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  225. 

Limitation  of  amount  of  indebtedness 
generallv  see  supra,  III,  F,  1.  c. 

80.  Miller  v.  School  Dist.  No.  3,  5  Wyo. 
217,  39  Pac.  879. 

81.  Stockdale  v.  Wayland  School  Dist. 
No.  2,  47  Mich.  226,  10  N.  W.  349;  Vaughn 

School  Dist.  No.  31,  27  Oreg.  57,  39  Pac. 
393,  holding  that  under  Hill  Code,  §  2602, 
subd.  3,  a  vote  to  issue  bonds  in  excess  of 
two  thirds  of  the  cost  of  a  proposed  school- 
house  is  sufficient  authority  for  an  issue  of 
bonds  up  to  two  thirds  of  such  cost,  the  legal 
limit. 


82.  Miller  v.  Carbon  County  School  Dist. 
No.  3,  5  Wyo.  217,  39  Pac.  879;  Doon  Dist. 
Tp.  V.  Cummins,  142  U.  S.  366,  12  S.  Ct.  220, 
35  L.  ed.  1044  [reversing  42  Fed.  644]  ;  Ever- 
ett r.  Rock  Rapids  Independent  School  Dist., 
10^  Fed.  697;  Jamison  r.  Rock  Rapids  Inde- 
pendent School  Dist.,  90  Fed.  387. 

83.  Holliday  v.  Hilderbrandt.  97  Iowa  177, 
66  N.  VV.  89 ;  Doon  Dist.  Tp.  v.  Cummins.  142 
U.  S.  366,  12  S.  Ct.  220,  35  L.  ed.  1044  [re- 
versing 42  Fed.  644]. 

The  burden  of  showing  that  the  proceeds 
of  such  bonds  were  in  fact  applied  to  a  legal 
debt  is  on  the  district,  in  an  action  to  en- 
join the  payment  of  and  cancel  such  bonds. 
Holliday  r.  Hilderbrandt.  97  Iowa  177,  66 
N.  W.  89. 

84.  See  Topeka  Bd.  of  Education  v.  Welch, 
51  Kan.  792,  33  Pac.  654. 

85.  Topeka  Bd.  of  Education  v,  Welch,  51 
Kan.  792,  33  Pac.  654;  Rogers  v.  Carlisle 
Graded  School  Trustees,  13  S.  W.  587,  11 
Ky.  L.  Rep.  934;  In  re  McCormick,  46 
U.'  C.  Q.  B.  65. 

86.  Topeka  Bd.  of  Education  v.  Welch,  51 
Kan.  792,  33  Pac.  654  (majority)  ;  Sauk  Cen- 
tre Bd.  of  Education  v.  Moore,  17  Minn.  412; 
State  V.  Benton,  29  Nebr.  460,  35  N.  W.  794 
(majority);  Luzader  V.  Sargeant,  4  Wash. 
299,  30  Pac.  142  (holding  that  under  Acts 
(1890),  §  2,  it  will  be  presumed  that  a  ma- 
jority vote  is  sufficient,  and  that  ten  illegal 
votes  will  not  invalidate  an  election  where 
there  is  a  majority  without  them). 

Where  the  required  number  give  their 
assent  to  an  issuance  of  bonds  for  the  erec- 
tion of  a  school-house,  neither  the  selection 
of  an  ineligible  site,  nor  the  fact  that  a  for- 
mer election  had  resulted  against  the  issuance 
of  the  bonds,  invalidates  the  election.  Taylor 
V.  Brownfield,  41  Iowa  264. 

A  vote  of  the  majority  of  those  present  at 
an  adjournment  of  an  annual  school  meeting, 
in  favor  of  refunding  the  bonded  indebtedness 
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to  the  proposition  submitted  in  the  required  form,^^  at  a  proper  meeting  or  elec- 
tion/^ called  upon  a  proper  order, ^'-^  and  by  notice  served  in  the  prescribed 
form  and  manner/*^  and  conducted  according  to  the  requirements  of  the  stat^ 


of  a  school-district  is  valid,  although  the  vot- 
ers in  favor  of  the  bonds  are  not  a  majority 
of  the  voters  of  the  entire  district,  or  of 
those  who  were  present  at  the  regular  annual 
meeting.  Miller  v.  School  Dist.  No.  3,  5  Wyo. 
217,  39  Pac.  879. 

A  vote  in  favor  of  bonds  by  the  majority 
of  those  voting  is  sufficient  under  N.  Y.  Laws 
(1864),  c.  555,  although  such  majority  is  less 
than  one  half  of  the  voters  actually  present 
at  the  meeting.  Smith  v.  Proctor,  130  N.  Y. 
319,  29  N.  E.  312,  14  L.  R.  A.  403  [affirming 
53  Hun  143,  6  N.  Y.  Suppl.  212]. 

Persons  entitled  to  vote  where  contiguous 
portions  of  a  town  have  been  attached  to  a 
city  for  school  purposes  see  Hall  r.  Madison, 
128  Wis.  132,  107  N.  W.  31. 

Canvass  of  returns  see  McGinnis  v.  Bards- 
town  Graded  School  Dist.,  108  S.  W.  289,  32 
Kv.  L.  Rep.  1289. 

87.  State  v.  Benton,  29  Nebr.  460,  45  N.  W. 
794. 

Ballot. —  It  is  the  general  rule  that  in  sub- 
mitting the  question  of  issuing  school  bonds, 
the  ballot  must  fairly  and  intelligently  pre- 
sent the  question  to  be  voted  upon,  but  where 
all  the  preliminary  steps  are  regular,  an 
omission  from  the  proposition  submitted,  of 
the  limit  of  indebtedness  to  be  incurred,  as 
provided  in  the  resolution  of  the  board  and 
notice  of  the  election,  will  not  invalidate  the 
election.  Calahan  v.  Handsaker,  133  Iowa 
622,  111  N.  W.  22. 

The  question  of  buying  a  lot  and  building 
a  school-house  may  be  submitted  jointly  with 
the  question  of  an  issuance  of  bonds  for  such 
purpose.  People  v.  Caruthers  School  Dist., 
102  Cal.  184,  36  Pac.  396.  See  also  People 
V.  Sisson,  98  111.  335. 

88.  State  v.  Benton,  29  Nebr.  460,  45  N.  W. 
794,  holding  that  under  the  act  of  March  31, 
1887,  section  28,  the  proposition  of  issuing 
bonds  for  the  purpose  of  borrowing  money 
thereon  may  be  submitted  at  a  regular  munic- 
ipal election.  See  also  Forbes  v.  Grimsby 
Public  School  Bd.,  7  Ont.  L.  Rep.  137. 

89.  McGinnis  v.  Bardstown  Graded  School 
Dist.,  108  S.  W.  289,  32  Ky.  L.  Rep.  1289 
(holding  that  where  an  order  for  an  election 
for  an  issuance  of  school  bonds  provides  for 
an  issue  within  the  prescribed  limit,  the  or- 
der is  not  objectionable  because  it  fails  to  set 
out  the  number  of  bonds  to  be  issued,  their 
character,  term,  and  rate  of  interest,  where 
the  term  is  limited  by  statute  to  thirty  years 
and  the  rate  of  interest  to  six  per  cent)  ; 
Parks  V.  West,  (Tex.  Civ.  App.  1908)  108 
S.  W.  466  [reversed  on  other  grounds  in  111 
S.  W.  726,  113  S.  W.  529]  (holding  that  the 
use  of  the  word  "  bond  "  instead  of  "  coupon 
bond,"  in  an  order  for  an  election  to  deter- 
mine whether  bonds  shall  be  issued  for  school 
purposes,  does  not  invalidate  the  election,  as 
an  issuance  of  bonds  providing  for  the  pay- 
ment of  interest  on  their  face  is  in  substan- 
tial compliance  with  a  statute,  providing  that 


the  trustees  shall  have  power  to  issue 
"  coupon  bonds  " ) . 

90.  California. —  People  v.  Caruthers 
School  Dist.,  102  Cal.  184,  36  Pac.  396. 

Iowa. —  Calahan  v.  Handsaker,  133  Iowa 
622,  111  N.  W.  22. 

Kentucky. — Arbuckle  v.  McKinnev,  97  S.  W. 
408,  30  Ky.  L.  Rep.  55. 

Missouri. —  Richardson  r.  McRevnolds,  114 
Mo.  641,  21  S.  W.  901. 

Nebraska. —  State  r.  Nuckolls  County 
School  Dist.  No.  9,  10  Nebr.  544,  7  N.  W.  315. 

Washinqton. —  Luzader  v.  Sargeant,  4 
Wash.  299,  30  Pac.  1'42. 

Canada. —  Forbes  r.  Grimsby  Public  School 
Bd..  7  Ont.  L.  Rep.  137. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  226. 

Where  the  statute  merely  requires  that  the 
notice  shall  specify  the  "  question  or  ques- 
tions to  be  voted,"  a  notice  of  an  election  to 
issue  bonds  to  raise  money  to  build  a  school- 
house  or  purchase  a  school-house  site,  need 
not  mention  any  particular  site,-  or  state  the 
amount  to  be  borrowed  for  the  purpose,  or 
submit  but  a  single  question,  and  a  notice 
"  for  the  purpose  of  voting  for  a  school-house 
site  for  a  school-house  for  district "  and 
"  also  for  the  purpose  of  voting  for  or  against 
issuing  bonds  to  erect  or  purchase  a  school- 
house  for  said  district  is  neither  indefinite 
nor  uncertain  as  to  the  site  to  be  voted  for 
or  the  amount  of  bonds  to  be  issued,  nor  bad 
for  embracing  two  questions  instead  of  one; 
and  although  the  amount  of  bonds  is  not 
named  either  in  the  notice  or  vote,  the  neces- 
sary amount  may  be  issued  within  the  statu- 
tory limit.    People  r.  Sisson,  98  111.  335. 

Interest  and  time  of  payment. —  Under 
Mont.  Comp.  St.  §  1950,  as  amended  by  the 
act  of  Feb.  14,  1893,  a  notice  of  election 
which  does  not  state  the  rate  of  interest  or 
the  time  when  the  bonds  are  to  become  pay- 
able and  redeemable  is  insufficient.  State  r. 
Cascade  County  School  Dist.  No.  1.  15  Mont. 
133,  38  Pac.  462.  Under  Wash.  Code  Pub. 
Instr.  §  117,  declaring  that  school-district 
bonds  shall  bear  a  rate  of  interest  not  ex- 
ceeding ten  per  cent,  and  section  118  pre- 
scribing that  notice  of  the  election  shall  state 
"  the  amount  of  bonds  proposed  to  be  issued, 
the  time  they  are  to  run  and  the  purpose  for 
which  the  money  is  to  be  used."  a  notice 
stating  that  the  bonds  will  draw  interest  at 
the  rate  of  four  per  cent  is  not  void.  Par- 
kinson V.  Seattle  School  Dist.  No.  1,  28 
Wash.  335,  68  Pac.  875. 

Time  and  place. —  Under  Mont.  Pol.  Code, 
§  1940,  a  notice  not  specifying  the  place  of 
holding  the  election  is  insufficient,  if  attacked 
before  the  bonds  are  issued:  and  where  such 
notice  is  insufficient  for  failure  to  designate 
the  polling  places  under  such  statute,  such 
insufficiency  is  not  remedied  by  the  fact  that 
tlie  notice  of  registration  specifies  the  polling 
places,  since  Pol.  Code,  §  1784.  requiring  no- 
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ute/^  and  under  some  statutes  upon  the  record  thereof  showing  that  all  the  statutory 
requirements  have  been  complied  with.^^  Under  some  statutes  such  an  election 
can  be  called  only  upon  the  petition  of  a  certain  number  of  the  voters  of  the  dis- 
trict; and  where  such  an  election  has  been  held  the  court  may,  in  an  action  to 
restrain  an  issuance  of  bonds,  review  the  qualifications  of  the  petitioners  requesting 
such  election.^*  But  where  authority  to  issue  bonds  is  fixed  by  the  record  of  the 
proceedings  of  the  election,  and  the  bonds  have  been  issued,  mere  irregularities 
in  their  issue  will  not  affect  an  innocent  holder, and  the  court  will  not  thereafter 
inquire  into  the  qualifications  of  the  voters  at  the  election  or  into  the  quali- 
fications of  the  persons  signing  a  petition  or  request  therefor.®^  Nor  will  an 
election  authorizing  such  an  issuance  be  held  invalid,  because  the  district  officers 
repeatedly  called  elections  until  the  consent  of  the  electors  was  obtained. A 
statutory  provision  that  upon  a  prescribed  vote  the  school-board  shall  forthwith 
issue  the  bonds  is  mandatory,     and  a  vote  in  the  affirmative  amounts  to  an 


tice  of  registration,  does  not  require  such 
notice  to  designate  the  polling  places.  Haus- 
wirth  V.  Mueller,  25  Mont.  156,  64  Pac.  324. 

Want  of  due  notice, —  Under  Nebr.  Gen. 
St.  §  22.  which  provides  that  "  no  district 
meeting  shall  be  deemed  illegal  for  want  of 
due  notice,  unless  it  shall  appear  that  the 
omission  to  give  such  notice  was  willful  and 
fraudulent."  a  want  of  due  notice  does  not 
render  illegal  a  school-district  meeting,  or 
render  invalid  bonds  issued  in  pursuance 
thereof,  where  it  appears  that  every  voter  of 
the  district  was  present  at  such  meeting. 
State  r.  Shcool  Dist.  No.  13,  13  Nebr.  466, 
14  K  W.  382. 

Posting  notice. —  Proof  that  notices  were 
left  Avith  the  teachers  at  some  of  the  school- 
houses  of  a  district  with  directions  to  post 
the  same  is  sufficient  to  raise  a  presumption 
that  they  were  posted,  in  the  absence  of  evi- 
dence to  the  contrary,  and  this  in  connection 
Avith  a  showing  that  they  were  actually  posted 
on  the  remainder  of  the  school -houses  is  suf- 
ficient proof  of  posting  in  conformity  with 
the  statute.  Calahan  v.  Hansaker,  133  Iowa 
622,  111  N.  W.  22. 

91.  People  Caruthers  School  Dist.,  102 
Cal.  184,  36  Pac.  396;  Topeka  Bd.  of  Educa- 
tion f.  Welch,  51  Kan.  792,  33  Pac.  654;  Sauk 
Centre  Bd.  of  Education  r.  Moore,  17  Minn. 
412;  Luzader  r.  Sargeant,  4  Wash.  299,  30 
Pac.  142,  holding  that  under  Acts  (1890), 
p.  246,  elections  for  the  issuance  of  school 
bonds  are  to  be  held  in  the  manner  prescribed 
for  the  holding  of  special  school  elections. 

A  special  statute  prescribing  the  method 
of  conducting  a  special  election  for  the  valida- 
tion of  an  illegal  indebtedness  does  not  apply 
to  an  election  to  authorize  an  issuance  of 
bonds  for  the  purpose  of  erecting  a  high 
school  building.  Mchols  v.  Pierce  County 
School  Dist.  No.  10  Bd.  of  Directors,  39 
W^ash.  137,  81  Pac.  325. 

Contest  of  election. —  The  term  "municipal 
corporation,"  as  used  in  Kan.  Laws  (1871), 
c.  79,  does  not  embrace  school-districts,  and 
a  school-district  election  to  vote  bonds  can- 
not be  contested  at  the  instance  of  an  ag- 
grieved elector  by  any  of  the  proceedings  pro- 
vided for  in  that  statute.  Freeland  v.  Still- 
man,  49  Kan.  197.  30  Pac.  235. 

92.  Thornburg  w  School  Dist.  No.  3,  175 
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Mo.  12,  75  S.  W^  81  (record  held  not  to  show 
authority  in  school-board  to  issue  bonds)  ; 
Heard  v.  Calhoun  School  Dist.,  45  Mo.  App. 
660;  Nichols  v.  Pierce  County  School  Dist. 
No.  10,  39  Wash.  137,  81  Pac.  325. 

That  the  record  does  not  show  that  the 
vote  authorizing  the  issuance  of  the  bonds 
was  by  ballot  will  not  invalidate  the  bonds, 
where  it  appears  that  an  election  was  had 
and  the  proposition  was  unanimously  carried, 
since  it  must  be  assumed  that  the  election 
was  a  legal  one.  Bauer  r.  School  Dist.  No. 
127,  78  Mo.  App.  442. 

93.  Fullerton  t;.  Lincoln  School  Dist.,  41 
Nebr.  593,  59  N.  W.  896. 

Petition  not  necessary  under  Mo.  Rev.  St. 
(1889)  §§  7981,  8008,  see  Richardson  r.  Mc- 
Reynolds,  114  Mo.  641,  21  S.  W.  901. 

94.  Fullerton  r.  Lincoln  School  Dist.,  41 
Nebr.  593,  59  N.  W.  896. 

Objections. —  In  a  suit  to  enjoin  an  issu- 
ance of  bonds  on  the  ground  that  the  meet- 
ing of  the  district  board  authorizing  the  issue 
was  not  legally  convened,  even  if  plaintiff  had 
knowledge  of  the  meeting  and  participated 
therein  and  was  thereby  estopped  to  question 
the  validity  of  the  proceedings  in  equity,  such 
facts  would  be  a  matter  of  defense  by  way  of 
estoppel.  Riggs  t.  Polk  County,  51  Oreg.  509, 
95  Pac.  5. 

95.  Heard  v.  Calhoun  School  Dist.,  45  Mo. 
App.  660. 

That  certain  persons  are  wrongfully  ex- 
cluded as  electors  will  not  vitiate  an  election, 
where  the  result  will  be  the  same  if  all  of 
such  persons  vote  against  the  issue.  Ar- 
buckle  r.  McKinney,  97  S.  W.  408,  30  Ky, 

'oS.^State  f.  School  Dist.  No.  4,  13  Nebr. 
82,  12  N.  W.  812. 

97.  Orchard  i".  School  Dist.  No.  70,  14 
Nebr.  378,  15  N.  W.  730;  State  v.  School 
Dist.  No.  4,  13  Nebr.  82,  12  N.  W.  812. 

93.  Luzader  t*.  Sargeant,  4  Wash.  299,  30 
Pac.  142,  holding  also  that  it  cannot  be  ob- 
jected that  the  directors  finally  intimidated 
the  electors  by  threatening  to  continue  to  call 
elections  until  the  issuance  of  the  bonds  was 
authorized,  where  such  threats  are  only  al- 
leged inferentially. 

99.  Schonweiler  r.  Allen,  (N.  D.  1908)  117 
N.  W.  866. 


SCHOOLS  AND  SCHOOL-DISTRICTS    [35  Cyc]  993 


instruction  to  the  board  and  its  duties  thereafter  consist  in  obeying  imphcitly  the 
directions  of  the  voters  so  given/ 

e.  Sale  and  Other  Disposition  of  Bonds.  Authority  to  issue  bonds  for  the 
purpose  of  building  a  school-house,  or  to  purchase  a  school  site,  implies  the  power 
to  sell  such  bonds  ^  or  to  give  them  in  exchange  for  a  site  with  a  school-house 
already  erected  thereon.^  The  manner  and  terms  of  selling  or  disposing  of  school 
bonds  are  ordinarily  regulated  by  statute,^  under  which  it  is  usually  provided 
that  they  shall  be  sold  or  disposed  of  for  not  less  than  a  specified  price,^  as  for  not 
less  than  their  par  value,®  and  for  cash.'^  General  statutory  authority  to  issue 
bonds  and  negotiate  them  to  the  best  advantage  does  not  limit  the  manner  in 
which  they  are  to  be  applied.^  Where  it  is  provided  that  the  bonds  shall  be  sold 
after  advertisement  to  the  highest  and  best  bidder,^  although  a  notice  has  been 
published  inviting  bids  for  such  bonds,  the  contract  is  incomplete  until  the  bid 
is  accepted, and  the  district  is  not  liable  for  damages  for  refusing  to  accept  a 
bid,  even  though  it  be  the  highest  one  made,^^  particularly  where  the  notice  reserves 
the  right  to  reject  any  and  all  bids.^'^  Under  some  statutes  the  district  school- 
board  or  officers  are  authorized  to  cancel  unsold  bonds  regularly  issued,  and  sub- 
stitute therefor  bonds  specifying  a  different  place  of  payment,  where  the  reissued 
bonds  are  identical  in  amount  with  those  canceled. 

f.  Form,  Execution,  and  Issuance  of  Bonds,  In  order  that  school-district 
bonds  may  be  valid  it  is  essential  that  there  should  be  at  least  a  substantial  com- 
pliance with  all  the  statutory  requirements  as  to  the  proceedings  to  be  had  and 
the  manner  in  which  such  bonds  may  be  issued, as  that  they  must  be  issued  by 


1.  Schonweiler  v.  Allen,  (N.  D.  1908)  117 
N".  W.  866. 

2.  Sauk  Centre  Bd,  of  Education  v.  Moore, 
17  Minn.  412. 

3.  People  V.  Sisson,  98  111.  335. 

4.  Lanford  v.  Drummond,  81  S.  C.  174,  62 
S.  E.  10. 

5.  Franklin  Ave.  German  Sav.  Inst.  v.  Ros- 
coe  Bd.  of  Education,  75  Mo.  408,  holding 
that  where  a  statute  prohibits  certain  school 
bonds  from  being  sold  for  less  than  ninety 
cents  on  the  dollar,  it  is  not  violated  where 
the  bonds  are  sold  for  that  price,  but  the 
purchaser  deducts  one  per  cent  therefrom  as 
commission  on  the  sale, 

6.  Oswego  Sav.  Bank  Ij.  Manheim,  etc., 
Union  Free  School  Dist.  No.  2  Bd.  of  Edu- 
cation, 35  Misc.  (N.  Y.)  540,  72  N.  Y.  Suppl. 
15  [affirmed  in  70  N.  Y.  App.  Div.  538,  75 
N.  Y.  Suppl.  417  {affirmed  in  174  N.  Y.  515, 
66  N  E.  1113)  1  ;  State  v.  Perrysburg  Tp.  Bd. 
of  Education,  35  Ohio  St.  519. 

7.  Oswego  City  Sav.  Bank  v.  Union  Free 
School  Dist.  No  2  Bd.  of  Education,  35  Misc. 

(N.  Y.)  540,  72  N.  Y.  Suppl.  15  [affirmed  in 
70  N.  Y.  App.  Div.  538,  75  N.  Y.  Suppl.  417 

{affirmed  in  174  N.  Y.  515,  66  N.  E.  1113)]. 

8.  Sauk  Centre  Bd.  of  Education  v.  Moore, 
17  Minn.  412. 

9.  See  Parkinson  v.  Seattle  School  Dist. 
No,  1,  28  Wash.  335,  68  Pac.  875,  holding 
that  under  Code  Pub.  Instr.  §  119,  a  notice 
to  bidders,  which  of  itself  names  the  rate  of 
interest  which  the  bonds  are  to  draw,  is  not 
void,  although  it  does  not  ask  the  bidders  to 
name  the  rate  at  which  they  will  accept  the 
bonds 

Construction  of  bids. — A  bid  for  bonds  in 
response  to  a  printed  circular  from  the 
school-board,  stating  that  it  will,  on  a  cer- 
tain date,  receive  scaled  proposals  for  coupon 
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jfjonds  to  be  dated  a  certain  other  date,  and 
that  no  bid  for  less  than  par  and  accrued 
interest  to  the  date  of  delivery  will  be  en- 
tertained, which  offers  "  accrued  interest  to 
date,"  is  to  be  construed  as  meaning  in- 
terest to  the  date  of  the  delivery  of  the 
bonds.  Hayes  V:  Cleveland  City  I)ist.  Bd. 
of  Education,  22  Ohio  Cir.  Ct.  32,  12  Ohio 
Cir.  Dec.  219. 

10.  Coquard  v.  Joplin  School  Dist.,  46  Mo. 
App.  6. 

11.  Coquard  v.  Joplin  School  Dist.,  46  Mo. 
App.  6. 

12.  Coquard  v.  Joplin  School  Dist.,  46  Mo. 
App.  6. 

13.  Kunz  V.  Hutchinson  Countv  School 
Dist.  No.  28,  11  S.  D.  578,  79  N.  W.  844. 

14.  Bowman  v.  Middlesboro,  91  S.  W.  726, 
28  Ky.  L.  Rep.  1290;  State  v.  Brock.  66 
S.  C.  357,  44  S.  E.  931  (as  to  designation 
of  district)  ;  Montpelier  Sav.  Bank,  etc.,  Co. 
V.  Ludington  School  Dist.  No.  5,  115  Wis. 
622,  92  N.  W.  439  (as  to  levying  tax  to  pay 
the  bonds  and  interest). 

That  the  bonds  are  to  be  issued  only  for 
the  purposes  for  which  the  statute  authorizes 
their  issuance  must  clearly  appear  on  the 
face  of  the  proceediiigs.  Chamberlain  v. 
Cranbury  Tp.  Bd.  of  Education,  58  N.  J.  L. 
347,  33  Atl.  923. 

Statement  of  indebtedness  under  the  Penn- 
sylvania act  of  April  24,  1874,  see  Mason 
V.  Wilkes-Barre  Tp.  School  Dist.,  10  Kulp 
(Pa.)  563. 

Certification. — A  statute  requiring  the  at- 
torney-general to  examine  and  certify  the 
bonds  of  a  county,  city,  or  town,  issued  by 
the  commissioners'  court,  city  council,  or 
board  of  aldermen  does  not  require  that  the 
attorney-general   shall  examine   and  certify 
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the  particular  officers  authorized/^  The  bonds  must  comply  with  all  the  statu- 
tory requirements  in  regard  to  form/®  as  that  they  must  specify  the  purpose  for 
which  they  are  issued/^  be  signed  by  the  proper  officers/^  of  an  authorized  denomi- 
nation/^ and  be  registered,  where  the  statute  so  prescribes. Mere  irregularities 
or  informalities,  however,  in  the  issuance  of  school-district  bonds  will  not  invali- 
date them  if  they  are  otherwise  valid.^^  It  has  been  held  under  the  various 
statutes  that  school-district  bonds  properly  issued  are  not  invalidated  by  the 
mere  failure  of  the  school-district  to  fill  a  vacancy  in  the  school-board  issuing 
them/^  by  a  necessary  delay,  due  to  financial  stringency,  in  issuing  the  bonds 
after  they  are  authorized,^^  by  the  fact  that  they  are  issued  for  a  less  amount 
than  that  authorized,^^  by  a  failure  to  provide  a  sinking  fund  for  the  payment  of 
the  bonds,^^  or  by  the  fact  that  a  tax  for  interest  is  levied  in  excess  of  the  amount 
required  for  the  interest  on  such  bonds.^®  Bonds  issued  by  a  de  facto  board  or 
district  within  the  powers  given  to  a  legal  board  or  district  are  vahd  and  binding 
in  the  hands  of  bona  fide  purchasers.^'    Where  a  statute  requires  that  an  issue  of 


bonds  issued  by  the  trustees  of  a  school-dis- 
trict, embracing  territory  within  a  town  and 
outside  thereof,  constituted  by  a  special 
legislative  act  which  does  not  authorize  sub- 
mission of  its  bonds  to  him.  Brownson  v. 
Smith,  93  Tex.  614,  57  S.  W.  570. 

15.  Prairie  School  Tp.  v.  Haseleu,  3  N.  D. 
328,  55  N.  W.  938. 

16.  Schmutz  V.  Little  Rock  Special  School 
Dist.,  78  Ark.  118,  95  S.  W.  438,  holding 
that  recitals  in  bonds,  pledging  the  revenues 
of  the  district  for  their  payment,  are  not 
repugnant  to  the  act  of  1905,  page  154. 

Attaching  coupons. —  Express  authority 
granted  to  school-boards  to  issue  bonds  bear- 
ing interest  carries  with  it  power  to  issue 
interest  coupons  attached  to  the  bonds. 
Atchison  Bd.  of  Education  v.  De  Kay,  148 
U.  S.  591,  13  S,  Ct.  706,  37  L.  ed.  573. 

17.  State  V.  Chautauqua  County  School- 
Dist.  No.  3,  34  Kan.  237,  8  Pac.  208  (hold- 
ing that  a  recital  in  school-district  bonds 
that  they  are  issued  under  a  certain  act 
which  permits  the  issuance  of  bonds  for  only 
one  purpose  is  a  sufficient  compliance  with 
such  a  requirement)  ;  Dakota  County  School 
Dist.  No.  11  V.  Chapman,  152  Fed.  887,  82 
C.  C.  A.  35  (holding  that  under  the  Nebraska 
act  of  Feb.  26,  1879,  as  amended  by  the  act 
of  March  31,  1887,  which  authorizes  school- 
districts  to  issue  bonds  "  to  purchase  a  site 
for,  or  erect  a  school  house,  or  houses,  or 
for  furnishing  the  necessary  furniture  or 
apparatus  for  the  same,  or  for  all  of  these 
purposes,"  bonds  may  be  issued  for  either  one 
or  all  of  the  purposes  stated,  and  such  bonds 
are  not  invalid  because  they  recite  that  they 
are  issued  "  for  the  purpose  of  building  a 
schoolhouse  "  only) . 

18.  Pawnee  County  School-Dist.  No.  42  v. 
Xenia  First  Nat  Bank,  19  Nebr.  89,  26 
N.  W.  912,  holding  also  that  there  is  a  pre- 
sumption of  law  that  the  officer  signing  them 
did  so  after  he  had  qualified.  See  also  In  re 
Mclntyre,  27  U.  C.  C.  P.  58. 

19.  Livingston  v.  Brookings  County  School 
Dist.  No.  7,  9  S.  D.  345,  69  N.  W.  15,  hold- 
ing that  a  school-district  bond  for  more  than 
five  hundred  dollars,  reciting  that  it  is 
issued  pursuant  to  the  special  act  of  Feb. 
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21,  1879,  is  void  even  in  the  hands  of  an 
innocent  purchaser,  since  such  act  authorizes 
that  they  shall  be  issued  in  "  denominations 
of  not  more  than  $500.00,  nor  less  than 
$50.00." 

20.  See  Pawnee  County  School-Dist.  No. 
42  V.  Xenia  First  Nat.  Bank,  19  Nebr.  89, 
26  N.  W.  912. 

21.  Brand  v.  Lawrenceville,  104  Ga.  486, 
30  S.  E.  954  (holding  that  the  validity  of 
school  bonds  is  not  affected  by  the  fact 
that  the  system  of  schools  contemplated  by 
the  act  has  not  been  formally  established  be- 
fore the  bonds  are  issued  and  sold)  ;  Lan- 
caster City  School  Dist.  v.  Lamprecht  Bros. 
Co.,  198  Pa.  St.  504,  48  Atl.  434  (holding 
that  an  issue  of  bonds  is  not  invalid  because 
in  issuing  them  the  district  has  provided 
that  the  proceeds  of  part  of  them  shall  be 
used  in  paying  bonds  of  a  prior  invalid  is- 
sue, where  the  first  issue  was  for  a  valid  in- 
debtedness, for  the  discharge  of  which  the 
district  could,  at  the  time  of  such  issue  or 
subsequently,  have  issued  valid  bonds). 

That  the  trustees  issuing  such  bonds  cast 
lots  to  determine  their  respective  terms  does 
not  affect  their  proceedings.  McGinnis  v. 
Bardstown  Graded  School  Dist.,  108  S.  W. 
289,  32  Ky.  L.  Rep.  1289. 

22.  Bauer  v.  School  Dist.  No.  127,  78  Mo. 
App.  442,  holding  that  renewal  bonds  issued 
during  such  vacancy  are  not  thereby  vitiated. 

23.  Miller  v.  Carbon  County  School  Dist. 
No.  3,  5  Wyo.  217,  39  Pac.  879,  holding  that 
a  delay  of  seventeen  months  between  a  vote 
in  favor  of  an  issuance  of  such  bonds,  due  to 
such  stringency,  will  not  invalidate  the  bonds 
on  the  ground  of  the  remoteness  of  the  time 
of  their  issuance  from  the  time  of  the  vote 
authorizing  them. 

24.  Bauer  v.  School  Dist.  No.  127,  78  Mo. 
App.  442. 

25.  Bauer  v.  School  Dist.  No.  127,  78  Mo. 
App.  442. 

26.  Bauer  v.  School  Dist.  No.  127,  78  Mo. 
App.  442. 

27.  Coler  v.  Dwight  School  Tp.,  3  N.  D. 
249,  55  N.  W.  587,  28  L.  R.  A.  649;  National 
L.  Ins.  Co.  V.  Huron  Bd.  of  Education,  62 
Fed.  778,  10  C.  C.  A.  637. 
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school  bonds  shall  bear  interest  at  a  rate  not  exceeding  a  specified  per  cent,  and 
an  agreement  is  entered  into  by  which  money  is  borrowed  at  an  aggregate  rate 
of  interest  exceeding  such  per  cent,  under  which  agreement  bonds  are  issued  for 
the  amount  borrowed  at  the  authorized  rate  and  the  excess  of  interest  is  to  be 
paid  by  school  orders  or  warrants,  such  agreement  as  to  the  excess  of  interest  is 
void;  but  where  the  void  part  of  the  agreement  is  never  executed  in  whole  or 
in  part  it  will  not  avoid  a  recovery  on  the  bonds  issued.^^  Where  bonds  issued 
in  an  unmarketable  written  form  are  afterward  mutilated  and  replaced  by  a 
printed  bonds  of  the  same  tenor,  the  latter  bonds  are  validly  executed. 

g.  Estoppel  or  Ratification.  Where  the  statutes  leave  it  to  the  school  officers 
issuing  bonds  to  determine  whether  the  facts  exist  which  constitute  the  statutory 
or  constitutional  conditions  precedent  to  an  issuance  of  bonds,  the  recital  of  such 
facts  in  the  bonds  estops  the  school-district  from  denying  their  validity  in  the 
hands  of  bona  fide  holders;  and  where,  as  required  by  statute,  the  proper  officer 
files  a  statement  showing  that  all  the  statutory  requirements  have  been  complied 
with,  the  school-district  is  estopped  from  setting  up  that  the  bonds  were  not 
issued  in  accordance  with  the  statute.^^  But  where  the  determination  of  such 
facts  is  not  left  to  the  board  or  officers  issuing  the  bonds,  but  is  required  to 
be  made  a  matter  of  public  record,  recitals  in  the  bonds  do  not  estop  the  district; 
nor  is  the  district  estopped  by  recitals  which  show  on  their  face  that  the  bonds 
were  issued  without  authority  or  for  an  unauthorized  purpose.^*  So  where  school 
bonds  are  void  for  want  of  authority  to  issue  them,  a  school-district  is  not  estopped 
from  denying  their  validity,  by  reason  of  the  fact  that  it  has  paid  interest  thereon, 
without  full  knowledge  on  the  part  of  the  officers  and  people  of  the  district  of  the 
facts  connected  with  the  issuance  and  sale  of  the  bonds.^^  Where  an  officer  of  a 
school-district  has,  apparently  with  the  authority  of  the  district,  paid  money  on 
one  of  its  bonds,  the  district  must  disprove  his  authority  in  order  to  avoid  the 
presumption  arising  against  it  from  such  payment.^®  Where  a  school-district 
officer  participates  in  the  negotiation  and  sale  of  certain  bonds  issued  by  the 
district  and  purporting  to  be  signed  by  him,  the  district  is  estopped  from  denying 
his  signature.^^    As  a  general  rule  the  payment  of  school  bonds  by  a  proper  board 


Officers  irregularly  elected. —  The  validity 
of  school-district  bonds  cannot  be  attacked 
on  the  ground  of  irregularities  in  the  elec- 
tion of  the  district  officers  who  issued  them, 
where  no  objection  is  made  thereto  until 
after  a  statutory  presumption  has  arisen  in 
favor  of  the  district  organization.  State  v. 
Webster  County  School-Dist.  No.  13,  13  Nebr. 
466,  14  N.  W.  382. 

28.  State  v.  Perrysburg  Tp.  Bd.  of  Educa- 
tion, 35  Ohio  St.  519. 

The  fact  of  an  agreement  for  unlawful  in- 
terest does  not  charge  a  purchaser  of  such 
bonds  with  notice  of  prior  fraudulent  prac- 
tices of  the  school-board  in  incurring  the 
debt,  for  the  payment  of  which  the  money 
was  borrowed,  which  had  no  connection  with 
the  sale  of  the  bonds  and  of  which  the  pur- 
chaser had  no  knowledge.  State  v.  Perrys- 
burg Tp.  Bd.  of  Education,  35  Ohio  St.  519. 

29.  State  v.  Perrysburg  Tp.  Bd.  of  Edu- 
cation, 35  Ohio  St.  519. 

30.  Oswego  City  Sav.  Bank  v.  Union  Free 
School  Dist.  No.  2  Bd.  of  Education,  35 
Misc.  (N.  Y.)  540,  72  N.  Y.  Suppl.  13 
[affirmed  in  70  N.  Y.  App.  Div.  538,  75 
N.  Y.  Suppl.  417  {affirmed  in  174  N.  Y.  515, 
60  N.  E.  1113)]. 

31.  Bolton  V.  District  No.  3  Bd.  of  Edu- 
cation, 1  111.  App.  103  [a/finncd  in  104  111. 


220]  (holding  that  recitals  in  a  school  bond 
in  the  hands  of  a  bona  fide  holder  that  it 
was  issued  according  to  law  and  by  vote, 
etc.,  estop  the  district  to  deny  the  vote,  etc.)  ; 
Wilson  V.  Huron  Bd.  of  Education,  12  S.  D. 
535,  81  N.  W.  952;  Anderson  v.  Angus  In- 
dependent School  Dist.,  78  Fed.  750. 

32.  Parker  Tp.  School  Dist.  v.  Bruin  Bor- 
ough School  Dist.,  13  Pa.  Dist.  769. 

33.  Schmutz  v.  Little  Rock  Special  School 
Dist.,  78  Ark.  118,  95  S.  W.  438;  Thorn- 
burg  V.  Chariton  County  School  Dist.  No.  3, 
175  Mo.  12,  75  S.  W.  81,  holding  that  a 
school-district  at  the  suit  of  a  purchaser  of 
school  bonds  for  value  without  notice,  be- 
fore maturity,  is  not  estopped  by  recitals  in 
the  bond  to  deny  that  the  requirements  of 
the  law  were  complied  with  in  their  issuance. 

34.  State  v.  Sherman  Countv  School-Dist. 
No.  4,  16  Nebr.  182,  20  N.  W.  209.  See  also 
Elkhart  First  Nat.  Bank  v.  Osborne,  IS  Ind. 
App.  442,  48  N.  E.  256. 

35.  Ashuelot  Nat.  Bank  f.  Valley  County 
School  Dist.  No.  7,  41  Fed.  514  [affirmed  in 
56  Fed.  197,  5  C.  C.  A.  468]. 

36.  York  Countv  School-Dist.  No.  27  V. 
Holmes,  16  Nebr.  486,  20  X.  W.  721. 

37.  Pawnee  County  School-Dist.  No.  42 
r.  Xenia  First  Nat.  Bank,  19  Nebr.  89,  26 
N.  W.  912. 
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extinguishes  them  and  they  cannot  be  reissued ;  and  where  such  board  is  not 
negligent  in  not  seeing  that  one  of  its  members  fohows  its  instructions  as  to 
cancehng  the  bonds,  it  is  not  estopped  from  denying  the  vahdity  of  the  reissu- 
ance by  him  before  maturity  of  bonds  which  have  been  left  with  him  for  can- 
cellation.^^ An  invalid  issue  of  school  bonds  may  be  subsequently  ratified  and 
rendered  valid  by  an  act  of  the  legislature,  within  constitutional  limits.^^ 

h.  Negotiability  and  Transfer.^*^  Unless  authorized  by  its  charter  or  gov- 
erning statute,  a  school-district  has  no  power  to  issue  bonds  and  place  them  in 
the  market  as  commercial  paper;  and  any  person  dealing  in  such  bonds  is  bound 
to  see  whether  authority  to  issue  them  exists/^  and  is  bound  to  take  notice  of  any 
constitutional  or  statutory  limitation  upon  such  authority."^^  Such  a  person  is 
also  bound  to  take  notice  of  recitals  on  the  face  of  the  bond  and  of  all  facts  in 
respect  to  such  bonds  which  are  a  matter  of  record.*^  But  ordinarily  where  a  bond 
is  regular  on  its  face,  the  purchaser  thereof  need  look  no  further  than  the  face  of 
the  bond  if  the  facts  therein  recited  show  a  comphance  with  the  statute  under 
which  it  is  issued ;  and  if  such  bond  is  allowed  to  go  into  circulation  through 
the  negligence  or  carelessness  of  the  district  or  its  officers,  the  district  is  liable 
thereon  to  an  innocent  holder  for  value,  although  it  goes  into  circulation  without 
its  knowledge  or  authority,  and  without  its  receiving  any  value  therefor.^^  A 
purchaser  of  school-district  bonds  is  also  charged  with  knowledge  of  the  financial 
condition  of  the  district,  so  far  as  it  affects  the  validity  of  the  bonds. 

i.  Payment  or  Redemption.  The  power  of  providing  for  and  making  payment 
or  redemption  of  school-district  bonds,  and  the  time  and  manner  of  doing  so, 
depend  upon  the  terms  of  the  particular  constitution  or  statute.*^ 


38.  Westwood  Bd.  of  Education  i*.  Sinton, 
41  Ohio  St.  504  {reversing  6  Ohio  Dec.  (Re- 
print) 878,  8  Am.  L.  Rec.  567  {affirming  7 
Ohio  Dec.  (Reprint)  690,  4  Cine.  L.  BuL 
992)]. 

39.  Campbell  v.  Indianapolis,  155  Ind.  186, 
57  N.  E.  920,  holding  that,  although  Rev. 
St.  (1881)  §  4457,  providing  for  the  elec- 
tion of  school  commissioners  in  cities  and 
defining  their  duties  is  unconstitutional,  and 
the  issuance  of  bonds  thereunder  invalid. 
Acts  (1899),  p.  434,  creating  school  com- 
missioners and  requiring  them  to  "  assume, 
pay  and  be  liable  for  all  the  indebtedness  " 
of  the  previous  boards,  was  a  sufficient  rati- 
fication of  the  issue  of  the  bonds  to  validate 
them.  See  also  Montpelier  Sav.  Bank,  etc., 
Co.  V.  Ludington  School  Dist.  No.  5,  115 
Wis.  622,  92  N.  W.  439. 

40.  Sufficiency  of  delivery  of  bonds  by  a 
school-district  to  a  bank  for  a  purchaser  to 
entitle  the  latter  to  recover  the  bonds  from 
the  district  to  which  they  have  been  rede- 
livered on  the  failure  of  the  bank  see  Mc- 
Curdy  v.  West  Branch  Tp.  School  Dist.  No. 
1,  127  Mich.  210,  86  N.  W.  803. 

41.  Hewitt  V.  Normal  School  Dist.  Bd.  of 
Education,  94  111.  528.  And  see,  generally. 
Municipal  Coeporations,  28  Cyc.  1611  et 
seq. 

42.  Hewitt  v.  Normal  School  Dist.  Bd.  of 
Education,  94  111.  528. 

43.  Holliday  v.  Hilderbrandt,  97  Iowa  177, 
66  N.  W.  89. 

44.  Gibbs  v.  Colfax  Tp.  School  Dist.  No. 
10,  88  Mich.  334,  50  N.  W.  294,  26  Am.  St. 
Rep.  295. 

General  words  in  a  bond  following  a  par- 
ticular recital  are  qualified  and  limited  by 
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such  recital.  Pierre  Bd.  of  Education  v. 
McLean,  106  Fed.  817,  45  C.  C.  A.  658. 

45.  Holliday  v.  Hilderbrandt,  97  Iowa  177, 
66  N.  W.  89. 

If  facts  necessary  to  the  validity  of  school 
bonds  are  required  by  law  to  be  made  mat- 
ters of  record,  a  purchaser  of  such  bonds,  for 
value,  without  notice,  before  maturity,  can- 
not claim  to  have  been  misled  to  his  dis- 
advantage by  trusting  to  false  recitals  in 
the  bonds,  if  he  has  neglected  to  examine  the 
public  records  of  the  board  which  would 
have  shown  that  those  recitals  were  untrue. 
Thornburg  V.  Chariton  County  School  Dist. 
No.  3,  175  Mo.  12,  75  S.  W.  81. 

46.  Gibbs  v.  Colfax  Tp.  School  Dist.  No. 
10,  88  Mich.  334,  50  N.  W.  294,  26  Am.  St. 
Rep.  295;  State  V,  Perrysburg  Tp.,  27  Ohio 
St.  96. 

47.  Robinson  v.  St.  John  School  Trustees, 
34  N.  Brunsw.  503. 

48.  Nesbit  v.  Riverside  Independent  School- 
Dist.,  25  Fed.  635. 

49.  McGinnis  v.  Bardstown  Graded  School 
Dist.,  108  S.  W.  289,  32  Ky.  L.  Rep.  1289 
(holding  that  under  St.  (1903)  §  4482, 
school-districts  are  authorized  to  provide  for 
the  redemption  of  bonds  at  the  rate  of  two 
each  year  out  of  the  sinlang  fund)  ;  Bow- 
man V.  Middlesboro,  91  S.  W.  726,  28  Ky. 
L.  Rep.  1290;  Jacobson  v.  Gary,  51  Nebr. 
762,  71  N.  W.  723;  Wilson  v.  Huron  Bd. 
of  Education,  12  S.  D.  535,  81  N.  W.  952 
(holding  that  under  Const,  art.  13,  §  5,  re- 
quiring school-districts  at  or  before  incurring 
indebtedness,  to  provide  for  the  collection  of 
a  tax  sufficient  to  pay  the  same  when  due, 
the  failure  of  a  board  of  education  to  comply 
with  such  condition  does  not  relieve  it  from 
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j.  Nature  of  School  Bonds.  Bonds  issued  by  school-districts  are  not  mort- 
gages, notwithstanding  the  statutes  make  the  bonds  a  Hen  on  the  property  of  the 
inhabitants  of  the  district,  but  are  merely  evidences  of  the  legal  debts  of  the 
district  issuing  them.''^ 

k.  Rights  and  Remedies  of  Holders.  The  right  of  a  holder  of  a  school-district 
bond  to  recover  thereon  cannot  be  defeated  because  of  a  misapplication  of  the 
proceeds  of  the  sale  of  such  bond.^^  Notwithstanding  the  bonds  on  which  a  loan 
to  a  school-district  is  made  are  void,  if  the  money  is  advanced  in  good  faith  and 
is  used  by  the  school-district  for  school  purposes,  it  is  under  a  liability  to  refund 
the  money  so  advanced.^^  The  usual  remedy  of  a  holder  of  a  school-district 
bond  or  coupon  which  is  not  paid  when  due  is  an  action  at  law  thereon  against 
the  proper  school  officers  in  their  corporate  capacity.^*  Under  some  statutes 
however,  a  special  remedy  is  given  to  a  holder  of  such  a  bond  on  a  failure  to  pay 
the  interest  or  principal,  whereby  sufficient  taxes  may  be  added  to  the  tax  list 
to  pay  the  amount  due;°^  but  such  special  remedy  does  not  deprive  the  holder  of 
his  usual  remedy  for  the  collection  of  the  bond;^^  nor  will  a  remedy  given  by 
statute  impair  a  right  of  action  on  a  bond  existing  at  the  time  of  the  passage  of 
the  statute.^"^  In  actions  upon  school-district  bonds  the  rules  applicable  in  civil 
actions  generally  govern  questions  of  pleading,^^  parties,^®  and  proof. The 


the  obligation  to  thereafter  provide  for  the 
payment  of  bonds  issued  in  violation  thereof ) . 

50.  McCully  'd.  Ridgefield  Tp.,  63  N.  J.  L. 
18,  42  Atl.  776. 

51.  Cummins  'C.  Doon  Dist.  Tp.,  42  Fed. 
644  {li-eversed  on  other  grounds  in  142  U.  S. 
366,  12  S.  Ct.  220,  35  L.  ed.  1044]. 

Estoppel. — A  board  of  education  author- 
ized to  issue  bonds  is  estopped  to  allege  as 
a  defense  to  an  action  thereon  that  the 
money  realized  from  their  sale  was  misap- 
plied. Wilson  v.  Huron  Bd.  of  Education, 
12  S.  D.  535,  81  N.  W.  952. 

52.  State  v.  Dickerman,  16  Mont.  278,  40 
Pac.  698;  Geer  V.  Ouray  County  School  Dist. 
No.  11,  111  Fed.  682,  49  C.  C.  A.  539. 

58.  School  Directors  v.  Taylor,  54  111.  289 ; 
Bonham  v.  Harrisonville  Bd.  of  Education. 
3  Fed.  Cas,  No.  1,629,  4  Dill.  156. 

54.  See  School  Directors  v.  Taylor,  54  111. 
289. 

55.  Bonham  v.  Harrisonville  Bd.  of  Edu- 
cation, 3  Fed.  Cas.  No.  1,629,  4  Dill.  156. 

56-  Bonham  Harrisonville  Bd.  of  Edu- 
cation, 3  Fed.  Cas.  No.  1,629,  4  Dill.  156. 

57.  Gamble  t*.  Allison  Rural  Independent 
School  Dist.,  146  Fed.  113  {reversing  132 
Fed.  541]. 

58.  School  Directors  V.  Taylor,  54  111.  289, 
holding  that  a  party  seeking  to  charge  school 
directors  in  their  corporate  capacity,  on  a 
bond  executed  by  them,  must  aver  in  hi.s 
declaration  thai  the  bond  was  given  under 
the  authority  of  a  vote  of  the  people,  for 
one  of  the  purposes  named  in  the  statute 
authorizing  them  to  issue  such  bonds  on  such 
vote. 

Pleading  generally  see  Pleading,  31  Cyc.  1. 

Sufficiency  of  petition. — Where  a  petition 
in  an  action  against  a  school-district  upon 
its  bonds  alleges  tliat  tlie  school-district 
made  and  issued  the  bonds  by  its  proper 
olTicers,  for  value  r('coiv<Hl,  and  copies  of  tlio 
bonds  are  given  and  nindc  a  part  of  the 
petition,  whicli  show  tliat  the  bonds  were 
issued  in  pursuance  of  an  act  of  the  legis- 


lature authorizing  such  bonds,  and  the  bonds 
appear  to  be  valid  upon  their  face,  the  peti- 
tion states  a  good  cause  of  action  against 
the  school-district  (State  v.  Chautauqua 
County  School  Dist.  No.  3,  34  Kan.  237,  8 
Pac.  208)  ;  and  where  copies  of  the  bonds 
or  coupons  sued  on  are  attached  to  and 
made  a  part  of  the  petition,  such  copies  must 
be  considered  as  part  of  the  petition  in  con- 
struing the  allegations  thereof  ( State  n. 
Chautauqua  County  School  Dist.  No.  3, 
suyra).  In  a-  petition  on  such  bond,  it  is 
not  necessary  to  state  the  amount  of  the 
consideration  for  which  the  bonds  were  is- 
sued or  the  prices  fixed  by  the  qualified 
electors  of  the  district  for  the  sale  of  the 
bonds.  State  v.  Chautauqua  County  School 
Dist.  No.  3,  swpra. 

Answer. —  If  anything  was  done  or  omitted 
in  the  issuance  of  the  bonds  which  would 
render  them  invalid,  it  devolves  upon  defend- 
ant to  set  the  same  up  in  his  answer  as  a 
defense.  State  v.  Chautauqua  County  School 
Dist.  No.  3,  34  Kan.  237,  8  Pac.  208. 

Where  a  school-district  pleads  part  pay- 
ment on  one  of  its  bonds  issued  to  erect  a 
school-house  therein,  but  denies  that  such 
money  was  paid  with  its  knowledge  or  con- 
sent, it  is  not  a  denial  of  the  authority  of 
the  agent.  York  County  School-Dist.  No. 
27  V.  Holmes,  16  Nebr.  486,  20  N.  W.  721. 

59.  Southold  Sav.  Bank  r.  Union  Free 
School  Dist.  No.  22  Bd.  of  Education,  44 
Misc.  (N.  Y.)  74,  89  N.  Y.  Suppl.  714,  hold- 
ing that  in  an  action  against  a  school-dis- 
trict on  bonds  issued  by  it,  the  fact  that 
after  the  issue  of  the  bonds  a  portion  of  the 
district  is  cut  off  and  annexed  to  the  city 
of  New  York,  and  no  adjustment  of  the 
bonded  indebtedness  is  made  between  the  dis- 
trict and  such  city,  does  not  compel  the 
bond-holder  to  make  tlie  city  a  party  in 
order  that  the  controversy  between  it  and 
the  school-district  may  be  determined. 

Parties  generally  see  Parties,  30  Cyc.  1. 

60.  York  County  School  Dist.  No.  '27  r. 
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rendition  of"  a  judgment  in  favor  of  a  bondholder  on  school-district  bonds  estab- 
lishes the  validity  thereof  and  precludes  the  district  from  subsequently  setting 
up  such  invalidity  as  a  defense  to  such  bonds,  or  to  other  bonds  for  which  they 
are  exchanged. 

4.  School  Taxes  —  a.  Power  and  Duty  to  Tax  —  (i)  In  General.  Under 
some  statutes  school-districts  are  regarded  as  political  organizations  possessing 
the  power  of  taxation;  ®^  but  as  a  general  rule  a  school-district  has  no  inherent 
power  to  levy  taxes  for  school  purposes,  although  such  power  or  duty  may  be, 
and  usually  is,  conferred  upon  it  either  expressly  or  by  necessary  implication, 
by  constitutional,  charter,  or  statutory  provisions,^*  the  nature  and  extent  of 
such  power  or  duty  depending  upon  the  terms  of  the  particular  provisions 
relative  thereto;  and  such  provisions  will  be  strictly  construed,  and  if  there 
is  a  fair  doubt  as  to  the  existence  of  the  power  of  taxation  it  will  be  denied. ®®  It 
has  been  held  that  a  school-district  not  formed  or  organized  in  the  prescribed 
manner  has  no  power  to  authorize  an  assessment  of  taxes  for  any  purpose.®'  As 
a  general  rule  a  school  tax  law  must  secure  the  equality  and  impartiality  of  the 


Holmes,  16  Nebr.  486,  20  N.  W.  721  (hold- 
ing that  where  the  evidence  shows  that  the 
bond  was  issued  under  the  authority  of  the 
district,  that  it  sold  the  same  and  received 
the  money  therefor,  and  that  the  treasurer 
of  the  district  had  paid  one  instalment  of 
interest  on  it,  it  is  sufficient  to  sustain  a 
judgment  for  plaintiff)  ;  Connellsville  Second 
Nat.  Bank  v.  Connellsville  School  Dist.,  23 
Pa.  Co.  Ct.  636  (holding  that  in  a  suit  upon 
coupons  payable  to  bearer,  plaintiff  may  offer 
the  coupons  and  rest;  he  is  not  obliged  to 
show  the  validity  of  the  school-district  bonds 
to  which  they  were  attached,  since  the  in- 
validity of  the  bonds  is  a  matter  of  defense). 

Recitals  of  a  school-district  bond  are 
neither  prima  facie  nor  conclusive  evidence  of 
the  authority  to  issue  the  same;  and  in  an 
action  thereon  all  the  steps  necessary  to 
confer  the  authority  to  issue  them  must  be 
proved,  whether  the  bonds  recite  that  these 
steps  were  taken  or  not.  Heard  v.  Calhoun 
School  Dist.,  45  Mo.  App.  660. 

61.  Taylor  v,  Garfield  School  Dist.,  97  Fed. 
753. 

62.  Effect  of  change  of  boundaries  or  crea- 
tion of  new  district  see  infra,  III,  F,  4,  f. 

Power  and  duty  of  municipality  to  levy 
school  taxes  see  Municipal  Corporations, 
28  Cyc.  1670. 

Taxation  in  aid  of  private  schools  and 
academies  see  supra,  II,  B. 

Right  of  Roman  Catholic  separate  schools 
to  levy  school  rates  by  their  own  authority 
see  Nottawasaga  Public  School  Trustees  V. 
Nottawasaga,  15  Ont.  App.  310. 

63.  Landis  v.  Ashworth,  57  N.  J.  L.  509, 
31  Atl.  1017. 

64.  Marion,  etc.,  R.  Co.  v.  Alexander,  63 
Kan.  72,  64  Pac.  978;  Ogden  Bd.  of  Educa- 
tion V,  Brown,  12  Utah  251,  42  Pac.  1109; 
Hogg  V.  Rogers,  15  U.  C.  C.  P.  417. 

Repeal  of  statutes  see  Horton  v.  Mobile 
School  Com'rs,  43  Ala.  598;  Gray  v.  Peoria 
School  Inspectors,  231  111.  63,  83  N.  E.  95 
(holding  that  Hurd  Rev.  St.  (1905)  c.  122, 
§  202,  providing  for  the  levy  of  school  taxes 
in  general  did  not  repeal  Private  Laws 
(1869),  p.   168,  creating  a  special  charter 
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for  Peoria  and  providing  for  the  levy  of 
school  taxes  for  such  city)  ;  Kirk  v.  Rober- 
son,  76  S.  W.  183,  25  Ky.  L.  Rep.  633; 
Phillips  V.  Barnhart,  27  Pa.  Super.  Ct.  26. 
As  in  other  cases  a  repeal  of  a  school  tax 
law  by  implication  is  not  favored.  People 
V.  San  Francisco,  etc.,  R.  Co.,  28  Cal.  254; 
Montgomery  v.  Richmond  County  Bd.  of 
Education,  74  Ga.  41;  Kinney  v.  Zimple- 
man,  36  Tex.  554. 

A  statute  which  contains  no  provision  for 
carrying  its  provisions  as  to  taxation  into 
execution  is  inoperative  and  void.  Hilburn 
V.  St.  Paul,  etc.,  R.  Co.,  23  Mont.  229,  58 
Pac.  551,  811. 

65.  Davis  V.  Ponder,  131  Ga.  713,  63  S.  E. 
220;  Cairo  Banking  Co.  v.  Ponder,  131  Ga. 
708,  63  S.  E.  218;  Lane  v.  Stanly,  65  N.  C. 
153;  Ogden  Bd.  of  Education  v.  Brown,  12 
Utah  251,  42  Pac.  1109;  Bull  v.  Read,  13 
Gratt.  (Va.)  78. 

Annual  tax. — Authority  to  levy  a  tax  for 
school  purposes  authorizes  the  levy  of  such 
tax  annually,  although  there  is  no  express 
provision  to  that  effect.  Peay  v.  Talbot,  39 
Tex.  335. 

The  word  "  may,"  as  used  in  a  statute  pro- 
viding that  certain  officers  may  levy  certain 
taxes  for  the  support  of  common  schools,  is 
not  mandatory  but  permissive,  and  such  a 
levy  cannot  be  enforced  by  mandamus.  State 
V.  Police  Jury,  40  La.  Ann.  755,  5  So.  23. 

A  second  tax  for  the  same  purpose  cannot, 
under  some  statutes,  be  levied  during  the 
same  year  after  an  annual  tax  for  school 
purposes  has  already  been  levied.  Verona 
Borough  School  Dist.'s  Appeal,  1  Mona. 
(Pa.)  697;  Oliver  V.  Carsner,  39  Tex.  396. 

66.  Marion,  etc.,  R.  Co.  v.  Alexander,  63 
Kan.  72,  64  Pac.  978. 

67.  Tucker  v.  Wentworth,  35  Me.  393, 
holding  that  where  a  school-district  not 
formed  by  a  vote  of  the  town  votes  to  raise 
money  to  build  a  school-house  and  the  as- 
sessors of  the  town  assess  a  tax  in  pursuance 
thereof,  the  assessment  is  illegal  and  void. 
Compare  Atchison,  etc.,  R.  Co.  f.  Neosho 
County  School  Dist.  No.  99,  75  Kan.  843,  89 
Pac.  1018,  holding  that  where,  in  a  proceed- 
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tax  which  it  authorizes/^  provide  for  an  adjustment  and  equahzation  of  assess- 
ments or  guaranties  for  the  economical,  faithful,  and  impartial  administration 
of  the  law,'^  and  provide  for  an  appropriation  of  the  tax  to  the  purposes  for 
which  it  is  levied. '^^ 

(ii)  Constitutional  Requirements  and  Restrictions  in  General.''^ 
The  power  of  a  state  legislature  to  impose  or  authorize  taxation  for  school  pur- 
poses is  ordinarily  limited  and  restricted  by  various  constitutional  provisions,'* 
as  by  provisions  that  the  rate  of  assessment  and  taxation  shall  be  uniform  and 
equaP^  and  shall  not  be  in  excess  of  a  prescribed  rate  or  limit, that  the  ques- 
tion of  levying  a  tax,  at  least  for  certain  purposes,  shall  be  submitted  to  the  voters 
of  the  district,'^  and  that  a  special  or  local  tax  cannot  be  authorized  or  imposed 
for  general  school  purposes."^'  A  constitutional  provision  that  the  legislature 
shall  provide  a  thorough,  efficient,  and  uniform  system  of  free  schools  whereby 
all  children  in  the  state  may  receive  a  good  common  school  education,  or  in  words 
of  like  purport,  is  intended  as  a  limitation  upon  the  power  of  the  legislature  to 


ing  to  recover  certain  taxes  from  a  school- 
district,  there  is  no  claim  that  the  property 
taxed  was  not  within  the  district  where  it 
was  taxed  on  the  day  that  the  levy  was 
made,  or  that  the  property  was  taxed  in  any 
other  district  or  subject  to  double  taxation, 
there  is  nothing  equitable  in  a  claim  for  re- 
lief on  the  ground  that  the  school-district 
was  not  organized  at  the  time  when  the  tax 
was  levied. 

68.  Lane  v.  Stanly,  65  N.  C.  153;  Kerr 
V.  Woolley,  3  Utah  456,  24  Pac.  831. 

69.  Kerr  v.  Woolley,  3  Utah  456,  24  Pac. 
831.    And  see  infra,  III,  F,  4,  c,  (viii). 

70.  Kerr  v.  Woolley,  3  Utah  456,  24  Pac. 
831. 

7*1.  Kerr  v.  Woolley,  3  Utah  456,  24  Pac. 
831. 

72.  As  to  equalizing  tax  on  change  of  or- 
ganization of  district  see  supra,  III,  C,  2, 
b,  (V). 

73.  See  the  constitutions  of  the  several 
states.  See  also  People  v.  Lodi  High  School 
Dist.,  124  Cal.  694,  57  Pac.  660  (holding 
that  Pol.  Code,  §  1670,  subds.  14,  15,  is  not 
unconstitutional  as  fixing  no  maximum  rate 
and  providing  no  rule  of  computation)  ;  Mc- 
Cabe  V.  C^-rpenter,  102  Cal.  469,  36  Pac.  836 
(holding  that  under  Const,  art.  11,  §  12,  the 
legislature  cannot  prescribe  a  procedure  for 
IcAying  taxes  for  high  school  purposes,  which 
will  allow  the  taxes  to  be  levied  without 
leaving  any  discretion  in  regard  to  them  to 
the  local  authorities)  ;  Crosby  v.  Lyon,  37 
Cal.  242. 

Application. — A  constitutional  provision  re- 
quiring the  legislature  to  provide  means  for 
sustaining  a  free  school  in  each  district  for 
a  certain  period  during  each  year,  with  no 
negation  of  the  right  to  provide  means  for 
maintaining  such  schools  for  a  longer  period, 
is  not  a  limitation  on  its  power  of  taxation, 
and  does  not  prohibit  a  provision  for  a 
longer  period  of  time.  State  v.  Miller,  65 
Mo.  50. 

A  person  receiving  his  full  share  of  the 
benefits  and  advantages  of  a  school  system 
will  not  be  heard  to  complain  that  the  legis- 
lative power  as  exercised  in  the  levying  of 
taxes  and  the  expenditure  of  the  school  fund 


is  unwarranted.  Marshall  v.  Donovan,  10 
Bush  (Ky.)  681. 

74.  Georgia. —  Edalgo  v.  Southern  R.  Co., 
129  Ga.  258,  58  S.  E.  846,  holding  that  a 
statute  is  not  in  violation  of  the  uniformity 
rule  for  the  reason  that  the  scheme  of  taxa- 
tion as  to  the  amount  and  method  of  collec- 
tion is  different  when  taxes  are  levied  and 
collected  for  district  schools,  from  what  it 
is  when  collected  for  county  schools. 

Indiana. —  Kent  v.  Kentland,  62  Ind.  291, 
30  Am.  Rep.  182,  holding  that  the  act  of 
March  8,  1873,  which  authorizes  cities  to 
collect  a  school  tax  from  persons  who  reside 
and  have  their  property  outside  of  the  city 
limits,  if  their  children  are  sent  to  school 
within  the  city,  is  not  in  conflict  with  the 
uniformity  rule,  since  throughout  the  state 
it  operates  alike  on  all  persons  in  the  same 
circumstances. 

Mississippi. —  Bordeaux  v.  Meridian  Land, 
etc.,  Co.,  67  Miss.  304,  7  So.  286. 

North  Carolina. —  Perry  v.  Franklin  County 
Com'rs,  148  N.  C.  521,  62  S.  E.  608;  Smith 
V.  Robersonville  Graded  School,  141  N.  C. 
143,  53  S.  E.  524. 

Ohio. —  Root  V.  Board  of  Education,  52 
Ohio  St.  589,  41  N.  E.  135. 

Canada.— In  re  Scott,  13  U.  C.  Q.  B.  346. 

See  43  Cent.  Dig.  tit.  "Schools  and  School 
Districts,"   §  234. 

Division  of  school-district. — A  statute 
which  provides  that  persons  and  property  in 
part  of  a  certain  school-district  shall  be 
taxed  for  the  erection  and  maintenance  of 
school-houses  in  that  part  only,  and  likewise 
that  persons  and  property  in  the  district 
shall  be  liable  for  taxation  for  such  purposes 
in  their  part  only,  is  not  unconstitutional 
as  authorizing  a  different  tax  in  one  part 
from  that  in  the  other,  or  as  authorizing  an 
unequal  taxation  because  the  scholars  of  one 
part  might  use  the  school-houses  in  the  other 
under  the  direction  of  the  board  of  education. 
Allen  V.  Bidwoll,  68  N.  H.  245,  44  Atl. 
295. 

75.  See  infra,  III,  F,  4,  a,  (v). 

76.  See  infra,  HI,  F,  4,  c,  (iv). 

77.  Alabama. — Southern  R.  Co.  v.  St.  Clair 
County,  124  Ala.  491,  27  So.  23. 
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provide  for  the  maintenance  of  free  schools  by  local  taxation;  and  means  that 
it  shall  by  a  general  law  provide  for  conducting  schools  and  securing  revenues 
from  taxation  for  their  support,  through  the  instrumentalities  of  the  government ; 
but  such  a  provision  does  not  mean  that  the  legislature  must  directly  and  by 
statute  levy  all  taxes  for  each  locality, or  that  it  must  prescribe  rules  for  every 
school-district  in  the  state,  and  does  not  prevent  the  legislature  from  permitting 
taxation  in  each  district  for  its  own  schools. 

(ill)  Power  of  Legislature  to  Delegate  Authority.  Under  some 
constitutions  the  legislature  has  no  authority  to  delegate  the  power  of  taxation 
to  the  school-district  authorities.^^  Under  others  the  legislature  cannot  impose 
a  tax  upon  the  property  or  inhabitants  of  a  school-district,  but  must  vest  the 
power  in  the  local  authorities.^*  In  most  jurisdictions,  however,  subject  to  con- 
stitutional limitations  and  restrictions,^^  the  legislature  may  delegate  the  power 
of  lev3dng  school  taxes  to  school-districts;  ^®  to  certain  district  authorities;  or 
to  certain  county, township, or  municipal  authorities.^^    Where  provision  is 


Indiana. —  Greencastle  Tp.  i\  Black,  5  Ind. 
557. 

Kentucky. —  Bellepoint  v.  Pence,  17  S.  W. 
197,  13  Ky.  L.  Rep.  371. 

Louisiana. —  Bassett  v.  Barbin,  11  La. 
Ann.  672. 

fZ^a/i.— Bromley  v-.  Reynolds,  2  Utah  525. 
See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"   §  234. 

78.  Richards  v.  Raymond,  92  111.  612,  34 
Am.  Rep.  151. 

79.  Robinson  v.  Schenck,  102  Ind.  307,  1 
N.  E.  698. 

80.  Robinson  v.  Schenck,  102  Ind.  307,  1 
N.  E.  698. 

81.  Robinson  v.  Schenck,  102  Ind.  307,  1 
N.  E.  698. 

82.  See  Bordeaux  v.  Meridian  Land,  etc., 
Co.,  67  Miss.  304,  7  So.  286. 

83.  Schultes  v.  Eberly,  82  Ala.  242,  2  So. 
345 ;  Keesee  v.  Civil  Dist.  Bd.  of  Education,  6 
Coldw.  (Tenn.)  127. 

84.  McCabe  v.  Carpenter,  102  Cal.  469,  36 
Pac.  836. 

85.  People  v.  McAdams,  82  111.  356  (hold- 
ing that  under  Const.  (1848)  art.  8,  §  5, 
the  legislature  had  no  power  to  constitute 
a  private  school-house  a  school-district,  and 
invest  the  trustees  to  be  elected  therein  v^^ith 
the  power  of  taxation  for  the  support  of  the 
school);  Dwyer  v.  Hackworth,  57  Tex.  245; 
Ft.  Worth  v.  Davis,  57  Tex.  225.  And  see 
supra,  III,  F,  4,  a,  (ii). 

86.  Steward  v.  Jefferson,  3  Harr.  (Del.) 
335  (to  school  voters  in  a  district)  ;  People 
V.  McAdams,  82  111.  356  (to  the  public  school- 
districts  under  the  general  school  laws  of  the 
state)  ;  Burgess  v.  Pue,  2  Gill  (Md.)  11,  254 
(to  the  taxable  inhabitants). 

87.  Kentucky. — Macklin  v.  Common  School 
Dist.  No.  9,  88  Ky.  592,  11  S.  W.  657,  11 
Ky.  L.  Rep.  75,  school  trustees. 

Missouri. —  Benton  v.  Scott,  168  Mo.  378, 
68  S.  W.  78. 

Worth  Carolina. —  Smith  v.  Robersonville 
Graded  School,  141  K  C.  143,  53  S.  E. 
524. 

Texas.— ^tsite  v.  Bremond,  38  Tex.  116, 
school  directors.  Under  Const,  art.  9,  §  3, 
there  is  no  constitutional  warrant  for  the 
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authority  granted  by  the  act  of  April  24, 
1871,  to  the  board  of  education  to  levy  and 
collect  a  school  tax.  Willis  v.  Owen,  43  Tex. 
41  [disapproving  Kinney  v.  Zimpleman,  36 
Tex.  554]. 

Virginia. —  Bull  v.  Read,  13  Gratt.  78. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  234. 

88.  Henslee  v.  McLarty,  131  Ga.  244,  62 
S.  E.  66;  Georgia  R.,  etc.,  Co.  v.  Hutchinson, 
125  Ga.  762,  54  S.  E.  725  (holding  that  the 
act  of  Aug.  23,  1905,  providing  for  the  crea- 
tion of  local  tax-district  schools,  and  for 
the  levying  and  collection  of  local  taxes  by 
counties  for  educational  purposes,  is  not  in- 
tended to  be  retrospective  in  its  operation)  ; 
Smith  V.  Bohler,  72  Ga.  546;  Americus  Bd. 
of  Public  Education  v.  Barlow,  49  Ga.  232; 
Root  V.  Board  of  Education,  52  Ohio  St.  589, 
41  N.  E.  135;  Washington  County  V.  Salt- 
ville  Land  Co.,  99  Va.  640,  39  S.  E.  704. 

Under  Wis.  Rev.  St.  (1878)  §  1074,  a 
county  board  has  no  power  to  levy  on  a 
town  a  school  tax  for  the  use  of  the  county, 
as  such  fund  in  the  hands  of  the  county 
treasurer  belongs  to  the  town  school-district. 
State  V.  Nelson,  105  Wis.  Ill,  80  N.  W.  1105. 

89.  Rose  V.  Bath  Tp.,  10  Ind.  JS. 

90.  California. —  Visalia  Sav.  Bank  v. 
Visalia,  153  Cal.  206,  94  Pac.  888  (holding 
that  the  power  expressly  given  by  Pol.  Code, 
§§  1576,  1670,  to  city  trustees  to  levy  a 
school  tax  on  lands  beyond  the  city  limits 
but  within  the  school-district,  is  constitu- 
tional) ;  Woodland  Bd.  of  Education  v.  Wood- 
land Trustees,  129  Cal.  599,  62  Pac.  173. 

Georgia. —  Henslee  v.  McLarty,  131  Ga. 
244,  62  S.  E.  66;  Smith  v.  Bohler,  72  Ga. 
546. 

Illinois. —  People  v.  Mottinger,  215  111.  256, 
74  N.  E.  150,  holding  that  Priv.  Laws  (1857), 
p.  129,  c.  11,  giving  the  city  council  of  Joliet 
power  to  levy  taxes  for  school  purposes  was 
not  repealed  by  Hurd  Rev.  St.  (1903) 
p.  1714,  c.  122. 

Indiana. —  Shepardson  v.  Gillette,  133  Ind. 
125,  31  N.  E.  788;  Kent  v.  Kentland,  62  Ind. 
291,  30  Am.  Rep.  182. 

Maine, —  See  Powers  v.  Sanford,  39  M-3. 
183. 
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made  for  the  levying  of  school  taxes  by  county  authorities,  and  also  by  certain 
municipal  authorities  for  schools  within  municipal  limits,  the  county's  power  of 
taxation  will  ordinarily  be  restricted  to  property  without  the  limits  of  such 
municipality.^^ 

(iv)  Purpose  and  Grounds  in  General.^^  As  a  general  rule  the  power 
of  raising  taxes  for  school  purposes  may  be  exercised  for  such  purposes  only  as 
are  expressly  or  impliedly  authorized  by  the  provisions  of  the  constitution,  charter, 
or  statute  granting  such  power, such  as  for  educational^*  and  building  purposes, 
and  for  such  purposes  as  are  incidental  to  those  expressly  authorized, and  a 
levy  of  school  taxes  for  purposes  different  from  those  authorized  is  void.^^  Among 
other  purposes  for  which  a  school  tax  may  be  properly  levied  are  the  payment  of 
interest  and  principal  on  school  bonds  as  they  become  due,*^^  the  payment  of  the 
expenses  of  incidental  or  necessary  litigation;     the  payment  of  school-teachers' 


Tennessee. —  Under  Const,  art.  2,  §  29,  the 
legislature  may  authorize  counties  and  mu- 
nicipalities to  tax  for  free  school  purposes 
(Ballentine  v.  Pulaski,  15  Lea  633),  but  it 
cannot  delegate  such  power  to  school-districts 
(Lipscomb  v.  Dean,  1  Lea  546;  Waterhouse 
V.  Cleveland  Public  Schools,  9  Baxt.  398; 
Keesee  v.  Civil  Dist.  Bd.  of  Education,  6 
Coldw.  127). 

Texas. —  Dwyer  V.  Hack  worth,  57  Tex.  245; 
Ft.  Worth  V.  Davis,  57  Tex.  225. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  234.  And  see,  generally, 
Municipal  Corporations,  28  Cyc.  1670. 

Authority  of  a  municipal  corporation  to 
provide  by  ordinance  for  the  maintenance  of 
public  schools  authorizes  the  municipal  coun- 
cil to  provide  by  ordinance  for  the  mainte- 
nance of  the  public  schools  by  taxation. 
Chambers  v.  Solner,  1  Alaska  271. 

91.  Bordeaux  v.  Meridian  Land,  etc.,  Co., 
67  Miss.  304,  7  So.  286,  holding  that  the 
word  "  county  "  as  used  in  the  act  of  March 
18,  1886,  requiring  the  board  of  supervisors 
of  each  county  to  levy  a  certain  tax  for 
school  purposes,  when  construed  in  connection 
with  Code  (1880),  §  731,  authorizing  certain 
municipal  officers  to  levy  a  school  tax  in 
certain  towns,  is  restricted  to  property  out- 
side of  said  towns. 

92.  Assessments  and  special  taxes  for  par- 
ticular purposes  see  infra,  III,  F,  5. 

93.  Marion  School  City  v.  Forrest,  (Ind. 
1906)  78  N.  E.  187. 

Traveling  expenses. —  School  trustees  can- 
not impose  a  rate  to  reimburse  themselves 
for  traveling  expenses  incurred,  in  order  to 
consult  with  the  school  superintendent.  Stark 
V.  Montague,  14  U.  C.  Q.  B.  473. 

Library. —  Under  authority  to  levy  a  tax 
for  the  purpose  of  purchasing  or  keeping  up 
a  library,  school  officers  cannot  levy  a  tax 
for  the  purpose  of  restoring  money  to  the 
school  fund  which  they  have  used  in  paying 
for  a  library  already  purchased.  Lueder  v. 
Caffrey,  9  Kulp  (Pa.)  144.  See  also  Marion 
School  City  v.  Forrest,  (Ind.  1906)  78  N.  E. 
187. 

94.  St.  Louis,  etc.,  R.  Co.  v.  People,  224 
111.  155,  79  N.  E.  66^,  Chicago,  etc.,  R.  Co. 
V.  People,  205  111.  625,  69  N.  E.  72. 

The  words  "  educational  purposes  "  within 
the  meaning  of  a  statute  authorizing  a  school 


tax  to  be  levied  for  such  purposes  are  gen- 
eral and  apply  to  all  matters  for  which  a 
board  of  school  directors  may  levy  taxes. 
O'Day  V.  People,  171  111.  2:93,  49  N.  E.  504. 
A  tax  for  heating  apparatus,  and  recon- 
structing part  of  a  basement  of  a  school 
building  and  sidewalk  around  it  is  not  for 
"  building  purposes "  within  the  meaning  of 
the  Illinois  statute,  but  is  for  ordinary  re- 
pairs and  within  the  term  "  educational  pur- 
poses." People  V.  Toledo,  etc.,  R.  Co.,  231 
111.  514,  83  N.  E.  193;  Wabash  R.  Co.  V. 
People,  187  111.  289,  58  N.  E.  254;  Chicago, 
etc.,  R.  Co.  V.  People,  163  111.  616,  45  N.  E. 
122.  So  the  cost  of  a  small  coal  shed,  ex- 
penses for  painting  and  papering  a  school- 
house,  for  building  a  porch,  for  lumber  and 
flooring,  for  stoves  and  stove  repairs,  and 
for  janitor  services  and  fuel  cannot  be  in- 
cluded in  a  tax  levy  for  "  building  purposes," 
but  must  be  included  in  a  levy  for  "  educa- 
tional purposes."  O'Day  v.  People,  171  111. 
293,  49  N.  E.  504. 

95.  St.  Louis,  etc.,  R.  Co.  V.  People,  224 
111.  155,  79  N.  E.  664;  People  v.  Peoria,  etc., 
R.  Co.,  216  111.  221,  74  N.  E.  734;  Chicago, 
etc.,  R.  Co.  V.  People,  205  111.  625,  69  N.  E. 
72;  Eikenbary  v.  Porter,  60  Nebr.  75,  82 
N.  W.  108.    And  see  infra,  III,  F,  5,  a. 

Repeal  of  statute  see  Mellor  v.  Pittsburg, 
201  Pa.  St.  397,  50  Atl.  1011. 

96.  Greene  School  Dist.  No.  1  v.  Bailey, 
12  Me.  254. 

97.  Greene  School  Dist.  No.  1  V.  Bailey, 
12  Me.  254;  Burhans  V.  Union  Free  School 
Dist.  No.  1,  24  N.  Y.  App.  Div.  429,  48  N.  Y. 
Suppl.  702  [affirmed  in  165  N.  Y.  661,  59 
N.  E.  1119];  Goldsboro  Graded  School  v. 
Broadhurst,  109  N.  C.  228,  13  S.  E.  781; 
Fitting  V.  Glassbrunner,  1  Pearson  (Pa.) 
544. 

98.  See  infra,  III,  F,  5,  c. 

99.  Greene  School  Dist.  No.  1  r.  Bailey, 
12  Me.  254;  In  re  Johnson,  30  U.  C.  Q.  B. 
264;  In  re  Tiernan,  15  V.  C.  Q.  B.  87.  But 
see  Stark  r.  Montague,  14  U.  C.  Q.  B.  473. 

Suit  against  tax-collector, — A  school-dis- 
trict has  a  right  to  assess  taxes  to  pay  for 
defending  a  suit  against  a  tax  collector  for 
collecting  taxes,  although  there  is  a  doubt 
as  to  whether  the  district  is  liable  to  the 
collector  for  his  damaiios  in  such  suit.  John- 
son r.  CoUnirn,  3(5  Vt.  693. 
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salaries  and  expenses;  ^  and  to  refund  money  unlawfully  collected.^  Where  the 
power  of  raising  money  by  taxation  for  the  support  of  schools  is  of  a  general 
character,  a  further  provision  requiring  that  a  certain  number  or  kinds  of  schools 
shall  be  supported  is  not  a  definition  or  limitation  of  the  public  schools  which 
may  be  provided  for  by  taxation,^  and  taxes  may  also  be  levied  under  such  power 
for  other  public  schools  for  instruction  in  branches  which  are  not  required  by 
such  provision.* 

(v)  Amovnt  or  Rate  of  Tax^—{a)  In  General.  In  the  absence  of  a 
constitutional  or  statutory  provision  to  that  effect,  there  is  no  express  limit  upon 
the  rate  or  amount  of  taxes  that  may  be  levied  for  school  purposes.®  But  in  most 
jurisdictions,  constitutional,  charter,  or  statutory  provisions  limit  to  a  certain 
rate  or  amount  the  taxes  that  may  be  levied  for  school  purposes  in  any  one  year,^ 
as  that  the  amount  raised  by  taxation  by  a  school-district  shall  not  be  more  than 
a  given  excess  over  the  amount  received  for  school  purposes  from  the  state,  ^  or 


1.  Dennington  v.  Roberta,  130  Ga.  494,  61 
S.  E.  20;  Texas,  etc.,  R.  Co.  v.  Harrison 
County,  54  Tex.  119;  Munson  v.  Collingwood, 
9  U.  C.  C.  P.  497. 

Unqualified  teacher.-^  No  taxes  can  legally 
be  imposed  for  the  salary  of  an  unqualified 
teacher.  Stark  v.  Montague,  14  U.  C.  Q.  B. 
473. 

2.  Churchill  v.  Highland  Park  Graded 
School,  89  S.  W.  122,  28  Ky.  L.  Rep.  162, 
holding  that  where  a  board  of  trustees  un- 
lawfully levies  and  collects  a  tax  on  prop- 
erty outside  of  the  school-district,  it  may, 
and  should,  levy  a  further  tax  to  refund  the 
money  unlawfully  collected. 

3.  Gushing  v.  Newburyport,  10  Mete. 
(Mass.)  508. 

4.  Cushing  v.  Newburyport,  10  Mete. 
(Mass.)  508. 

5.  Estimates,  reports,  certificates,  or  state- 
ments as  to  amount  see  infra,  III,  F,  4, 
c,  (V). 

6.  See  Murphy  v.  Harbison,  29  Ark.  340; 
Hasbrouck  v.  Kingston  Bd.  of  Education,  2 
Abb.  Dec.  (N.  Y.)  340,  3  Keyes  480,  3 
Transcr  App.  106,  5  Abb.  Pr.  N.  S.  399. 

7.  Arkansas. — Worthen  v.  Badgett,  32  Ark. 
496;  Vaughan  v.  Bowie,  30  Ark.  278.  See 
also  Murphy  v.  Harbison,  29  Ark.  340. 

California. —  People  v.  Sargent,  44  Cal. 
430. 

Florida.—  State  v.  L'Engle,  40  Fla.  392,  24 
So.  539,  not  more  than  five  mills  on  the  dol- 
lar of  all  taxable  property. 

Illinois.— Feople  v.  Read,  233  111.  351,  84 
N.  E.  214;  People  v.  Peoria,  etc.,  R.  Co.,  216 
111.  221,  74  N.  E.  734;  O'Day  v.  People,  171 
111.  293,  49  N.  E.  504;  Gage  v.  Bailey,  102 
111.  11.  But  see  Merritt  v.  Farris,  22  111. 
303. 

Indiana. —  Wayne  Tp.  v.  Alexander,  10  Ind. 
221. 

Iowa. —  Richards  V.  Lyon  County,  69  Iowa 
612,  29  N.  W.  630. 

Kentucky. —  Macklin  v.  Common  School 
Dist.  No.  9,  88  Ky.  592,  11  S.  W.  657,  11  Ky. 
L.  Rep.  75. 

Minnesota. —  State  v.  Babcock,  87  Minn. 
234,  91  N.  W.  842,  holding  that  Gen.  St. 
(1894)  §  1558,  as  amended  by  Laws  (1899), 
c.  117,  limiting  the  tax  levy  for  school  pur- 
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poses,  does  not  apply  to  independent  school- 
districts. 

Mississippi. —  Cowart  v.  Foxworth,  67  Miss. 
322,  7  So.  350;  Bordeaux  v.  Meridian  Land, 
etc.,  Co.,  67  Miss.  304,  7  So.  286. 

Missoiiri. —  Chicago,  etc.,  R.  Co.  v.  Lam- 
kin,  97  Mo.  496,  10  S.  W.  200;  State  v. 
Missouri  Pac.  R.  Co.,  92  Mo.  137,  6  S.  W. 
862. 

Nebraska. —  Chicago,  etc,  R.  Co.  V.  Kearney 
County  School  Dist.  No.  10,  60  Nebr.  164, 
82  N.  W.  373  (holding  that  under  Comp.  St. 
(1895)  c.  79,  subd.  4,  §  1,  unless  a  school- 
district  includes  within  its  limits  an  incor- 
porated city  having  more  than  fifteen  hun- 
dred inhabitants  it  is  not  subject  to  such 
subdivision  limiting  the  lawful  taxation 
therein)  ;  Sarpy  County  School  Dist.  No.  1 
V.  McCormick,  4  Nebr.  (Unoff.)  242,  93  N.  W. 
956. 

Neic  J ersey. —  See  In  re  Newark  School  Bd. 
(Sup.  1907)  70  Atl.  881. 

Tennessee. —  Nashville,  etc.,  R.  Co.  r. 
Franklin  County,  5  Lea  707. 

Texas. —  State  v.  Bremond,  38  Tex.  116; 
Brewer  v.  Hall,  (Civ.  App.  1908)  111  S.  W. 
738;  Cummins  v.  Gaston,  (Civ.  App.  1908) 
109  S.  W.  476;  Snyder  v.  Baird  Independent 
School  Dist.,  (Civ.  App.  1908)  109  S.  W. 
472  [questions  certified  to  the  supreme  court 
answered  in  (1908)  111  S.  W.  723,  113  S.  W. 
521];  Parks  V.  West,  (Civ.  App.  1908)  108 
S.  W.  466  [reversed  on  other  grounds  in 
(1908)  111  S.  W.  726,  113  S.  W.  529]. 

Ferwowi.— State  v.  Jericho,  12  Vt.  127. 

United  States. —  U.  S.  v.  Monona  Inde- 
pendent School  Dist.,  20  Fed.  294. 

See  43  Cent.  Dig.  tit.  "Schools  and  School 
Districts,"  §  236. 

As  determined  by  assessment. —  The  as- 
sessment referred  to  in  a  statute  which  limits 
the  taxes  to  a  certain  per  cent  of  the  taxable 
property,  "  the  valuation  to  be  ascertained 
by  the  last  assessment  for  state  and  county 
taxes,"  is  the  assessment  for  the  current  year, 
although  such  assessment  is  still  incomplete 
when  the  first  steps  toward  levying  the  school 
tax  must  be  taken.  Wabash  R.  Co.  V.  People, 
147  111.  196,  35  N.  E.  157. 

8.  Robeson  v.  Mellick,  25  N.  J.  L.  563 
(must  not  exceed  double  the  amount  appor- 
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more  than  a  given  excess  over  the  county  tax  therefor/  or  not  in  excess  of  the 
county  and  state  taxes  authorized  by  law  for  county  and  state  purposes. Such 
limitations  are  sometimes  imposed  upon  special  taxes  levied  for  special  purposes, 
as  for  the  building  and  furnishing  of  school-houses.^^  Under  some  constitutional 
provisions,  a  limit  is  fixed  which,  however,  may  be  increased  by  a  vote  of  the 
people. The  fact  that  the  constitution  or  statute  fixes  a  maximum  limit  does 
not  mean  that  taxes  may  always  be  demanded  to  that  amount,  but  only  to  the 
amount  that  is  reasonably  necessary  for  the  current  year.^^ 

(b)  Taxes  Included  Within  Limitation.  Under  some  constitutions  or  stat- 
utes a  general  limitation  on  taxes  for  school  purposes  does  not  control  or  limit 
school  taxes  under  special  charters  or  statutes  not  inconsistent  therewith;^* 
and  as  a  general  rule  the  power  to  exceed  the  general  limit  by  a  tax  for  a 
special  purpose  is  implied  from  the  power  to  levy  the  special  tax.^^  Under  some 
provisions  it  is  held  that  the  limit  placed  upon  ordinary  taxes  may  be  exceeded 
in  levying  taxes  to  pay  the  interest  and  principal  of  a  bonded  indebtedness,^® 
or  to  discharge  a  debt  incurred  prior  to  the  adoption  of  the  statute  fixing  the 
limit  of  taxation. It  has  been  held  that  a  limitation  as  to  taxes  for  a  general 
und  for  primary  and  grammar  schools  has  no  application  to  a  special  tax  for 
high  schools;  but  on  the  other  hand  it  has  been  held  that  where  a  high  school 
district  and  common  school  district  are  coterminous,  the  taxes  for  both  the  high 
school  and  common  schools  must  not  in  the  aggregate  exceed  the  prescribed  rate 
or  amount. The  statutory  duty  of  levying  a  tax  sufficient  to  keep  a  school 
open  a  certain  number  of  months  has  been  held  to  justify  the  levy  of  a  special 
tax  in  excess  of  the  prescribed  limit.^^ 


tioned  from  the  state  school  fund)  ;  Van 
Vorst  V.  Kingsland,  23  N.  J.  L.  85. 

9.  Wilson  V.  Lewistown,  1  Watts  &  S. 
(Pa.)  428. 

10.  Locust  Mountain  Coal,  etc.,  Co.  v.  Cur- 
ran,  10  Phila.   (Pa.)  543. 

11.  See  U.  S.  V.  Monona  Independent  School 
Dist.,  20  Fed.  294.    And  see  infra,  III,  F,  5. 

Repeal  of  statute  see  Mellor  v.  Pittsburg, 
201  Pa.  St.  397,  50  Atl.  1011. 

Dependent  upon  regular  tax.— Where  the 
extent  of  a  special  tax  in  any  year  is  limited 
to  an  amount  not  exceeding  the  regular  an- 
nual tax  for  such  year,  if  no  regular  annual 
tax  is  levied,  the  attempt  to  levy  a  special 
tax  must  fail,  as  such  tax  in  any  event  will 
be  in  excess  of  the  regular  levy.  Walker  v. 
Edmonds,  197  Pa.  St.  645,  47  Atl.  867. 

12.  Benton  v.  Scott,  168  Mo.  378,  68  S.  W. 
78 ;  Chicago,  etc.,  R.  Co.  v.  Lamkin,  97  Mo. 
496,  10  S.  W.  200;  State  v.  St.  Louis,  etc., 
R.  Co.,  75  Mo.  526;  State  v.  St.  Louis,  etc., 
R.  Co.,  74  Mo.  163;  Wilson  v.  Lewistown,  1 
Watts  &  S.  (Pa.)  428. 

13.  Newport  Bd.  of  Education  v.  Nelson, 
109  Ky.  203,  58  S.  W.  700,  22  Kv.  L.  Rep. 
680,  59  S.  W.  505,  22  Ky.  L.  Rep."  1377. 

The  amount  of  back  taxes  on  hand  is  to 
be  considered  in  determining  the  sufficiency 
of  a  levy  for  school  purposes.  Lexington  v. 
Lexington  Bd.  of  Education,  65  S.  W.  827, 
23  Ky.  L.  Rep.  1663. 

14.  People  V.  Bloomington,  130  111.  406, 
22  N.  E.  833. 

A  general  school  law  fixing  a  certain  limit 
of  taxation  does  not  abrogate  or  interfere 
with  the  taxing  power  of  a  school-district, 
under  a  special  charter  not  inconsistent  with 
the  general  school  law.    Cleveland,  etc.,  R. 


Co.  V.  Randle,  183  111.  364,  55  N,  E.  728; 
People  V.  Bloomington,  130  111.  406,  22  N.  E. 
833. 

15.  Sarpy  County  School  Dist.  No.  1  v. 
McCormick,  4  Nebr.  (Unoff.)  242,  93  N.  W. 
956  (holding  that  Comp.  St.  c.  79,  subd.  2, 
§  11,  does  not  apply  to  a  tax  certified  to 
the  county  authorities  by  the  county  super- 
visors of  schools  on  the  creation  of  a  new 
district)  ;  Winifrede  Coal  Co.  v.  Cabin  Creek 
Dist.  Bd.  of  Education,  47  W.  Va.  132,  34 
S.  E.  776  (holding  that  under  Code,  c.  45, 
§  58,  and  Acts  (1897),  c.  52,  §  15,  it  is 
not  necessary  that  there  shall  be  a  lawful 
existing  indebtedness,  before  the  board  of 
education  may  levy  special  taxes  in  excess 
of  the  amount  limited  by  such  code  provision) . 

16.  Baltimore,  etc.,  R.  Co.  v.  People,  195 
111.  423,  63  N.  E.  262;  Wabash  R.  Co.  v. 
People,  187  111.  289,  58  N.  E.  254;  Richards 
V.  Lyon  County,  69  Iowa  612,  29  N.  W.  630; 
y.  S.  V.  Monona  Independent  School-Dist.,  20 
Fed.  294;  Foster  v.  Hintonburg,  28  Ont.  221. 
But  compare  Central  City  School  Dist.  v, 
Chicago,  etc.,  R.  Co.,  60  Nebr.  454,  83  N.  W. 
667;  Union  Pac.  R.  Co.  v.  Dawson  County, 
12  Nebr.  254,  11  N.  W.  307. 

17.  Wayne  Tp.  v.  Alexander,  10  Ind.  221. 

18.  Brown  v.  Visalia,  141  Cal.  372,  74 
Pac.  1042. 

19.  People  V.  Read,  233  111.  351,  84  N.  E. 
214;  Marion,  etc.,  R.  Co.  v.  Alexander,  63 
Kan.  72,  64  Pac.  978. 

20.  Collie  f.  Franklin  County  Com'rs,  145 
N.  C.  170,  59  S.  E.  44  VoverniUng  Barksdale 
V.  Sampson  County  Com'rs,  93  N.  C.  472]. 
But  see  Bladen  County  Bd.  of  Education  v. 
Bladen  County,  111  N.*^  C.  578,  16  S.  E.  621, 
18  L.  R.  A.  850. 
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(c)  Effed  of  Excessive  Taxation.  A  levy  of  taxes  in  excess  of  the  rate  or 
amount  prescribed  by  law  is  not  totally  void,  but  is  illegal  and  void  only  as  to  the 
excesS;^^  and  a  statute  authorizing  a  levy  in  excess  of  the  limit  prescribed  by  the 
constitution  is  void.^^  But  the  validity  of  a  tax  is  not  affected  by  the  fact  that 
part  of  the  indebtedness  for  which  it  is  levied  is  in  excess  of  the  limit  prescribed 
for  such  indebtedness.^^ 

b.  Persons  and  Property  Liable,  and  Place  of  Taxation  —  (i)  In  General. 
The  persons  and  property  which  are  taxable  for  school  purposes  ordinarily  depend 
upon  the  terms  of  the  particular  constitutional  or  statutory  provision  relative 
thereto. Under  some  provisions  taxes  for  school  purposes  are  to  be  levied  and 
assessed  on  the  same  general  principles,  and  upon  the  same  species  of  prop- 
erty as  are  taxes  for  town,  county,  and  state  purposes.^®  Taxes  have  been  held 
to  be  leviable  for  school  purposes  under  the  various  statutes  on  debts  due  by  sol- 
vent debtors,^'  money  payable  under  articles  of  agreement  and  bearing  interest, 
auction  sales,^^  licenses  for  retailing  spirituous  liquors,^*^  and  merchants'  licenses 
or  statements. 

(ii)  Place  of  Taxation  in  General.  Ordinarily  a  taxpayer  is  assessable 
in  the  district  in  which  he  resides,  or  is  a  taxable  inhabitant,  on  the  annual  date 
fixed  by  statute,^^  notwithstanding  he  subsequently  moves  therefrom  tempo- 
rarily,^* and  is  not  assessable  in  a  district  in  which  he  is  not  a  taxable  inhabitant. 


21.  Wabash  R.  Co.  v.  People,  187  111.  289, 
58  N.  £.  254;  Chicago,  etc.,  R.  Co.  f.  People, 
155  111.  276,  40  N.  E.  602  (holding  that 
under  Rev.  St.  (1893)  c.  122,  §  202,  which 
empowers  the  levying  of  taxes  not  exceeding 
two  per  cent  for  educational  purposes  and 
three  per  cent  for  building  purposes,  a  tax 
for  educational  purposes  for  more  than  two 
per  cent  is  void  as  to  the  excess,  although  the 
taxes  levied  jointly  for  educational  and  build- 
ing purposes  do  not  together  exceed  five  per 
cent)  ;  Kirchner  v.  Wapsinonoc  School  Tp., 
(Iowa  1908)  118  N.  W.  51. 

22.  Snyder  V.  Baird  Independent  School 
Dist.,  (Tex.  1908)  111  S.  W.  723,  113  S.  W. 
521  [ansicering  questions  certified  from  the 
court  of  civil  appeals  in  (Civ.  App.  1908) 
109  S.  W.  472]. 

23.  People  v.  Peoria,  etc.,  R.  Co.,  216 
111.  221,  74  N.  E.  734;  Wabash  R.  Co.  v. 
People,  202  111.  9,  66  N,  E.  824 ;  Lyon  County 
White  School  Dist.  No.  15  v.  Cummins,  111 
S.  W.  286,  33  Ky.  L.  Rep.  739. 

Limitation  of  amount  of  indebtedness  gen- 
erally see  supra,  III,  F,  1,  c. 

24.  See,  generally,  Taxation. 

Effect  of  changG  of  boundaries  or  creation 
of  new  district  see  infra,  III,  F,  4,  f. 

25.  Keweenaw  Assoc.  v.  Hancock  Tp. 
School-Dist.  No.  1,  98  Mich.  437,  57  N.  W. 
404;  Brown  v.  Hoadley,  12  Vt.  472  (taxes 
on  scholars)  ;  Craig  v.  Rankin,  10  U.  C.  C.  P. 
186  (taxation  of  parents  of  pupils). 

A  person  who  acquires  land  after  the  im- 
position of  a  school  assessment  upon  it  is  not 
personally  liable  for  the  payment  thereof 
within  the  meaning  of  a  statute  providing 
that  such  taxes  shall  be  payable  by  the  owner, 
occupant,  or  possessor  of  such  property,  al- 
though such  assessment  constitutes  a  special 
charge  upon  the  property.  Roxton  School 
Com'rs  r.  Be  Lorimier,  24  Quebec  Super.  Ct. 
48. 

[Ill,  F,  4,  a,  (V),  (C)] 


26.  Savary  v.  Georgetown  Fourth  School 
Dist.,  12  Mete.  (Mass.)  178;  State  v.  Kinney, 
48  Mo.  373;  Chadwick  v.  Crapsey,  35  N.  Y. 
196;  Stephens  v.  Multnomah  County  School 
Dist.  No.  21,  6  Oreg.  353.  See  also  In  re 
De  la  Haye,  3  U.  C.  C.  P.  23. 

27.  Blickensderfer  v.  Erie  West  Ward,  20 
Pa.  St.  38. 

28.  Va3gtly  v.  Alleghany  Third  Ward,  1  Pa. 
St.  330. 

29.  Brooks  v.  Mobile  School  Com'rs,  31 
Ala.  227. 

30.  Holt  V.  Mobile  School  Com'rs,  29  Ala. 
451.    And  see  supra.  III,  B,  2,  a. 

31.  State  V.  Tracy,  94  Mo.  217,  6  S.  W. 
709;  State  v.  Kinney,  48  Mo.  373. 

32.  Savary  v.  Georgetown  Fourth  School 
Dist.,  12  Mete.  (Mass.)  178;  Ryder  v.  Cud- 
derback,  12  Johns.  (N.  Y.)  412;  Walker  v. 
Miner,  32  Vt.  769. 

33.  Walker  v.  Miner,  32  Vt.  769,  holding 
that  under  Comp.  St.  p.  457,  §§  35,  36,  and 
the  acts  of  1851  and  1854,  a  person  resid- 
ing in  a  school-district  on  April  1  and  prop- 
erly listed  there  remains  subject  to  taxation 
therein  on  such  list,  notwithstanding  he  sub- 
sequently moves  from  the  state.  But  compare 
Savary  f.  Georgetown  Fourth  School  Dist.,  12 
Mete.  (Mass.)  178,  holding  that  under  the 
Massachusetts  statutes  an  inhabitant  of  a 
school-district  who  moves  therefrom  before 
the  district  votes  to  raise  money  for  school 
purposes  is  not  liable  to  be  taxed  for  that 
purpose,  although  he  was  a  member  of  the 
district  on  the  first  day  of  May  next  before 
the  vote  was  passed. 

34.  Bump  V.  Smith,  11  N.  H.  48. 

35.  Suydam  v.  Keys,  13  Johns.  (N.  Y.) 
444. 

Estoppel. —  The  fact  that  a  person  had  at 
one  time  served  as  trustee  of  a  certain 
school-district,  sent  his  children  to  the  school, 
and  enrolled  his  property  therein  does  not 
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As  a  general  rule  all  property  real  or  personal  within  the  limits  of  a  school -district 
is  subject  to  assessment  for  school  taxes  therein  and,  in  the  absence  of  express 
legislative  authority,  real  property  not  within  the  limits  of  a  school-district  cannot 
be  taxed  therein  for  school  purposes. ^^"^  A  party  claiming  that  his  property  is  not 
taxable  in  a  certain  district  must  prove  such  fact.^^ 

(ill)  Property  of  Non-Resident.  Non-residents  of  a  school-district  are 
liable  to  pay  taxes  therein,  in  common  with  the  residents  of  the  district  for  all 
purposes  for  which  school-districts  are  empowered  to  lay  taxes,  on  all  taxable 
property  which  they  have  within  such  district, including  personal  property 
which  is  permanently  located  or  used  in  doing  business  in  the  district;     but  a 


estop  him  from  denying  that  he  is  a  resident 
of  tlie  district  in  order  to  defeat  a  school 
tax  charged  against  him,  there  being  no  con- 
nection between  the  levying  of  the  tax  and 
the  conduct  of  such  person.  Abney  v.  Bell, 
7  Ky.  L.  Rep.  444. 

36.  Hughes  v.  Ewing,  93  Cal.  414,  28  Pac. 
10G7;  Churchill  v.  Highland  Park  Graded 
School,  89  S.  W.  122,  28  Ky.  L.  Rep.  162 
(holding  that  under  St.  (1903)  §  4482,  the 
power  of  a  board  of  trustees  of  a  graded 
common  school  district  to  levy  and  collect  a 
tax  is  restricted  to  property  within  the 
boundary  of  the  district)  ;  Keweenaw  Assoc. 
V.  Hancock  Tp.  School-Dist.  No.  1,  98  Mich. 
437,  57  N.  W.  404;  Ovitt  v.  Chase,  37  Vt. 
196.  See  also  In  re  Be  la  Haye,  3  U.  C. 
C.  P.  23. 

Land  considered  part  of  district. — Where 

the  records  of  the  organization  and  limits 
of  a  school-district  have  been  lost,  and  cer- 
tain land  has  been  considered  as  a  part  of 
the  district  for  thirty  years,  and  taxes  have 
been  assessed  thereon  for  the  benefit  of  such 
district,  and  the  district  has  furnished 
school  facilities  during  such  time,  the  land 
will  be  considered  as  a  part  of  the  district 
for  the  purpose  of  taxation.  Ottumwa  Inde- 
pendent Dist.  V.  Taylor,  100  Iowa  617,  69 
N.  W.  1009. 

37.  Chicago,  etc.,  R.  Co.  v.  Cass  County, 
51  Nebr.  369,  70  N.  W.  955. 

38.  Mills  t-.  Thornton,  26  111.  300,  79  Am. 
Dec.  377;  Chicago,  etc.,  R.  Co.  v.  Cass 
County,  51  Nebr.  369,  70  N.  W.  955,  hold- 
ing that  Comp.  St.  c.  79,  subd.  3,  §  8,  pro- 
viding that  every  school-district  shall  be  pre- 
sumed to  have  been  legally  organized  when 
it  has  exercised  franchises  of  the  district  for 
a  year,  does  not  require  the  court  to  presume 
that  the  property  taxed  is  within  or  without 
the  limits  of  such  district. 

39.  Connecticut. — Allen  v.  Gleason,  4  Day 
376.  ^ 

Iowa. —  Grout  v.  Illingworth,  131  Iowa 
281,  108  N.  W.  528. 

Kentucky. —  Paintsville  School  Dist.  v. 
Davis,  64  S.  W.  438,  23  Ky.  L.  Rep.  838. 

New  Jersey. —  Gilbert  v.  Van  Winkle,  25 
N.  J.  L.  73. 

Canada. —  Dunwich  Tp.  School  Trustees  v. 
McBeath,  4  U.  C.  C.  P.  228;  De  la  Haye  v. 
Gore  Tp.,  2  U.  C.  C.  P.  317. 

See  43  Cent.  Dig.  tit.  Schools  and  School 
Districts,"  §  237.' 

Estoppel.— The  fact  that  one  of  the  di- 
rectors of  a  school-district,  and  the  secre- 


tary of  the  school-district  board,  and  an 
elector  who  is  not  an  officer  of  the  district, 
while  acting  as  judges  at  a  school-district 
election,  refuse  to  allow  the  electors  resid- 
ing on  certain  land  to  vote  on  the  ground 
that  they  live  outside  the  district,  will  not 
estop  the  district  from  thereafter  claiming 
that  such  land  is  within  its  limits  for  pur- 
poses of  taxation.  Ottumwa  Independent 
Dist.  V.  Taylor,  100  Iowa  617,  69  N.  W.  1009. 

"Taxable  inhabitant." — Where,  wnder  a 
statute  providing  that  every  person  owning 
or  holding  real  estate  in  any  school-district 
who  shall  improve  and  occupy  the  same  by 
his  agent  or  servant  shall  be  considered  a 
"  taxable  inhabitant "  of  such  district  in 
respect  to  the  liability  of  such  property  to 
taxation  in  the  same  manner  as  if  he  resided 
therein,  a  person  resides  in  one  school-dis- 
trict, and  his  homestead  farm  lies  in  that 
district,  and  he  owns,  improves,  and  occupies 
another  tract  in  another  district,  which  is 
not  part  of  his  farm  nor  attached  to  or  ad- 
joining it,  the  latter  tract  is  properly  taxed 
for  school  purposes  in  the  district  in  which 
it  is  located,  Myer  v.  Crispell,  28  Barb. 
(N.  Y. )  54.  But  an  owner  of  land,  not  occu- 
pied by  him,  his  agent  or  servant,  but  in 
the  actual  occupation  of  a  tenant  is  not  a 
"  taxable  inhabitant "  within  the  meaning  of 
such  a  statute;  but  the  tenant  and  his  sub- 
tenant are  the  persons  upon  whom  the  tax 
should  be  imposed  where  the  owner  is  a  non- 
resident. Dubois  V.  Thorne,  8  Wend.  (N.  Y. ) 
518. 

Property  held  for  the  use  of  minors  re- 
siding in  another  state  is  taxable  for  school 
purposes  in  the  county  where  the  guardian 
resides,  and  where  he  holds  it  for  the  minors' 
use,  under  a  statute  authorizing  the  taxation 
of  property  held  in  trust  or  for  the  use  of 
others;  but  where  a  minor  resides  with  his 
father  in  one  school-district  and  his  guardian 
resides  in  another  district  in  the  same 
county,  the  property  held  by  the  guardian  is 
taxable  for  the  benefit  of  the  district  wherein 
the  minor  lives.  West  Chester  School  Dist. 
V.  Darlington,  38  Pa.  St.  157. 

40.  Mills  r.  Thornton,  26  111.  300.  79  Am. 
Dec.  377. 

Stock  in  trade  must  be  assessed  for  school 
purposes  in  the  school-district  in  which  it  is 
situated.  Anient  r.  Humplirey,  3  Greene 
(Iowa)  255;  Bates  Wovmouth  Eighth 
School  Dist.,  9  Grav  (:\Iass.)"  433.  Seo^ilso 
St.  Johnsbury  School  i:)ist.  No.  1  r.  Kit- 
tridge,  27  Vt.  650;  Fairbanks  v.  Kittredge, 
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resident  of  one  district  cannot  be  taxed  therein  for  personal  property  which  is 
permanently  located  or  used  in  business  in  another  district. 

(iv)  Property  Partly  Within  and  Partly  Without  District.  In 
the  absence  of  statute  otherwise,  where  real  estate  lies  partly  within  and  partly 
without  a  school-district,  such  district  cannot  tax  that  part  which  lies  outside  of 
its  boundaries. Under  some  statutes,  however,  land  lying  in  one  body  and  occu- 
pied by  the  same  person,  although  situated  partly  in  two  or  more  districts,  is  tax- 
able for  school  purposes  in  the  district  in  which  the  occupant  resides,*^  or  in  which 
that  part  of  the  tract  which  is  occupied  by  the  mansion  house  is  located. 

(v)  Corporate  Property.  A  corporation  whose  place  of  business  is 
located  within  a  school-district,  and  which  owns  property  therein,  is  under  some 
statutes  taxable  for  school  purposes  upon  all  such  property,  in  the  same  manner 
as  for  town,  county,  and  state  purposes,^^  unless  exempted  by  statute.*^  Thus 
under  some  statutes  railroad  property  within  the  limits  of  a  school-district  is 
subject  to  taxation  therein  for  local  school  purposes.*^    Shares  of  stock  in  a 


24  Vt  9;  Graham  v.  Monaghan,  17  Nova 
Scotia  186. 

41.  Lemp  v.  Hastings,  4  Greene  (Iowa) 
448  (holding  that  a  resident  in  a  school- 
district  cannot  be  assessed  in  that  district 
for  the  personal  property  in  his  store  which 
is  situated  in  anotlier  district)  ;  Bates  t). 
Weymouth  Eighth  School  Dist.,  9  Gray 
(Mass.)  433. 

Bank  stock. —  Under  Mass.  Gen.  St.  c.  39, 
providing  that  every  inhabitant  shall  be 
taxed  in  the  district  in  which  he  lives  .for  all 
his  personal  estate,  and  St.  (1873)  c.  315, 
providing  that  all  stock  in  national  banks 
shall  be  assessed  to  the  owners  thereof  in 
the  cities  or  towns  where  such  banks  are 
located,  the  stock  of  a  national  bank  belong- 
ing to  an  inhabitant  of  a  school-district  in 
a  town  other  than  that  in  which  the  bank 
is  situated  cannot  be  taxed  therein  for  the 
purpose  of  defraying  the  expenses  of  build- 
ing a  school-house  in  that  district.  Little  v. 
Little,  131  Mass.  367. 

42.  Shaw  V.  Lockett,  14  Colo.  App.  413, 
60  Pac.  363;  Arthur  v.  Polk  Borough  School 
Dist.,  164  Pa.  St.  410,  30  Atl.  299. 

43.  Budd  V.  Allen,  69  Hun  (N.  Y.)  535,  24 
N.  Y.  Suppl.  5;  Hallowell  Tp.  School  Trus- 
tees V.  Storm,  14  U.  C.  Q.  B.  541,  holding 
that  such  a  provision  applies  only  to  the 
case  of  undivided  property  extending  into 
more  than  one  section  of  the  same  munici- 
pality, and  not  where  the  land  lies  in  dif- 
ferent municipalities. 

44.  Arthur  v.  Polk  Borough  School  Dist., 
164  Pa.  St.  410,  30  Atl.  299. 

Ky  St.  §  4458,  providing  that  when  lines 
dividing  districts  divide  the  lands  of  any 
person  the  tax  shall  be  levied  and  paid  to 
the  district  where  the  homestead  is  situated, 
applies  only  to  common  school  districts,  and 
not  to  free  graded  school  districts.  Jackson 
V.  Brewer,  112  Ky.  554,  66  S.  W.  396,  23 
Ky.  L.  Rep.  1871;  Paintsville  School  Dist.  v. 
Davis,  64  S.  W.  438,  23  Ky.  L.  Hep.  838. 
Thus  land  included  within  a  graded  school 
district  at  the  time  bonds  are  issued  to  pro- 
vide money  for  the  erection  of  a  school- 
house,  and  which  is  still  so  included,  is 
liable  for  its  proportion  of  the  bonded  debt, 
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although  after  the  bonds  are  issued  the  land 
is  purchased  by  one  who  resides  in  another 
district,  and  included  in  a  large  boundary 
on  which  his  residence  is  located.  Paints- 
ville School  Dist.  V.  Davis,  supra. 

Land  in  district  including  parts  of  two 
counties  see  Roberts  v.  Ross,  58  S.  W.  708, 
18  Ky.  L.  Rep.  873. 

45.  Pineville  Public  Graded  Schools  V. 
Belle  County  Coke,  etc.,  Co.,  96  Ky.  68,  27 
S.  W.  862,  16  Ky.  L.  Rep.  283  (holding 
that  the  act  of  April  22,  1890,  taxing  the 
property  o.f  white  persons  for  the  main- 
tenance of  a  school  for  white  pupils,  applies 
to  corporations,  unless  their  stock-holders  are 
black  people)  ;  Cliadwick  V.  Crapsey,  35 
N.  Y.  196 

Banks  are  subject  to  local  taxation  for 
school  purposes.  Fremd  v.  Eminence  De- 
posit Bank,  42  S.  W.  102,  19  Ky.  L.  Rep. 
825. 

46.  See  infra,  III,  F,  4,  b,  (vi). 

47.  Georgia  R.,  etc.,  Co.  v.  Hutchinson,  125 
Ga.  762,  54  S.  E.  725;  Chicago,  etc.,  R.  Co. 
V.  Lamkin,  97  Mo.  496,  10  S.  W.  200; 
Livingston  County  v.  Hannibal,  etc.,  R.  Co., 
60  Mo.  516;  King  v.  Utah  Cent.  R.  Co.,  6 
Utah  281,  22  Pac.  158;  Moore  v.  Holliday, 
17  Fed.  Cas.  No.  9,765,  4  Dill.  52.  But  see 
Louisville,  etc.,  R.  Co.  v.  John^ion,  11  S.  W. 
666,  11  Ky.  L.  Rep.  118. 

Extent  of  authority. — Authority  to  levy  on 
property  of  a  railroad  company  for  "  school 
purposes  "  does  not  authorize  a  levy  on  such 
property  for  school  buildings  and  for  the 
payment  of  an  indebtedness.  State  v. 
Wabash,  etc.,  R.  Co.,  90  Mo.  166,  2  S.  W. 
275;  State  V.  Wabash,  etc.,  R.  Co.,  83  Mo. 
395. 

Under  Mo.  Act  (1871),  §  13,  a  railroad 
company  is  not  taxable  for  school  purposes 
in  any  other  districts  than  those  through 
which  it  passes,  or  in  which  it  holds  prop- 
erty. Livingston  County  v.  Hannibal,  etc., 
R.  Co.,  60  Mo.  516. 

In  Virginia  a  levy  on  railroad  property 
as  a  whole  within  a  county  for  district  school 
purposes  without  reference  to  what  part  is 
located  in  the  several  districts,  or  without 
showing  the  amount  levied  for  each  district, 
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national  bank  are  subject  to  taxation  for  public  school  purposes  in  some 
jurisdictions.^^ 

(vi)  Exemptions'^  In  some  jurisdictions,  certain  persons  and  property  are 
exempted,  by  constitutional  or  statutory  provisions,  from  taxation  for  public 
school  purposes,^*^  and  under  some  statutes  the  exercise  of  the  power  of  exempting 
certain  persons  and  property  from  such  taxation  is  left  largely  within  the  discre- 
tion of  the  local  authorities.^^  Public  property  as  such  is  generally  exempt  from 
such  a  tax,  independently  of  statute.^^  But  property  is  not  exempt  from  taxation 
for  school  purposes  under  a  statute  exempting  it  from  taxation  for  general  city  or 
town  or  state  purposes.^*  Under  some  statutes  railroad  property  is  exempted 
from  school  taxation ;  but  an  exemption  of  a  railroad  company  from  state  and 
county  taxes  does  not  exempt  it  from  local  taxation  for  school  purposes.^^ 

e.  Levy  and  Assessment  —  (i)  Power  and  Duty  to  Levy  in  General.^'' 
The  power  and  duty  of  making  a  levy  for  school  taxes  is  as  a  general  rule  in  a 
certain  designated  board  or  officers  only,^^  and  they  cannot  delegate  this  power 


is  in  violation  of  Const,  art.  8,  §  8.  New 
York,  etc.,  R.  Co.  v.  Northampton  County, 
92  Va.  661,  24  S.  E.  221,  holding  further 
that  under  Code,  §  833,  subds.  2,  3,  a  levy 
upon  railroad  property  for  district  school 
purposes  is  unauthorized. 

48.  Daniels  v.  Strader,  39  Ind.  63;  Root 
V.  Erdelmyer,  Wils.  (Ind.)  99;  Little  v. 
Little,  131  Mass.  367. 

49.  See,  generally.  Taxation. 

50.  Elizabethtown  Dist.  Public  School  v. 
Louisville,  etc.,  R.  Co.,  30  S.  W.  620,  17  Ky. 
L.  Rep.  160;  Louisiana,  etc.,  R.  Co.  v.  State 
Bd.  of  Appraisers,  120  La.  471,  45  So.  394. 
See  also  Coleman  v.  Emanuel  County  Bd.  of 
Education,  131  Ga.  643,  63  S.  E.  41. 

Where  a  county  has  the  constitutional 
power  of  taxation  for  school  purposes,  a  stat- 
ute attempting  to  take  away  such  power  by 
exempting  a  certain  town  within  the  county's 
jurisdiction  from  such  taxation  is  unconsti- 
tutional and  void.  Washington  County  v. 
Saltville  Land  Co.,  99  Va.  640,  39  S.  E. 
704. 

Estates  of  officers  or  soldiers. — A  statu- 
tory provision  opening  "  all  the  public  schools 
in  the  state  to  the  children  of  officers  and 
soldiers,"  etc.,  "  without  any  cost  or  expense 
for  taxes,  or  other  charges  imposed  for  pur- 
poses of  public  education,"  does  not  exempt 
the  estate  of  such  an  officer  or  soldier  from 
taxation  levied  for  school  purposes.  Car- 
penter V.  Hopkinton  School  Trustees,  12  R.  I. 
574. 

Exemption  of  supporters  of  separate 
Roman  Catholic  schools  from  payment  of 
taxes  for  public  schools  see  McCarthy  v. 
Regina,  5  Northwest.  Terr.  71;  In  re  Roman 
Catholic  Separate  Schools,  18  Ont.  606.  Such 
supporters  are  not  exempt  from  taxation  for 
charges  incurred  before  the  establishment  of 
the  separate  Roman  Catholic  school.  In  re 
Tiernan,  15  U.  C.  Q.  B.  87. 

Exemption  of  protestant  sending  children 
to  a  protestant  separate  school  or  subscrib- 
ing thereto  from  common  school  rates  see 
Harling  v.  Mayville,  21  U.  C.  C.  P.  499. 

Exemption  under  Nova  Scotia  Rev.  St. 
C«  32,  §  52,  of  the  city  of  Halifax,  but  not 
of   the  town   of   Dartmouth,   from  county 


school  rates  see  Dartmouth  v.  Reg.,  9  Can. 
Sup.  Ct.  509  [affirming  13  Nova  Scotia  402], 
14  Can.  Sup.  Ct.  45  [affirming  17  Nova 
Scotia  311]. 

51.  Enos  V.  Hulett,  13  Barb.  (N.  Y.) 
111. 

Where  indigent  persons  are  exempted  by 

school  trustees  from  the  payment  of  teachers' 
wages,  the  amount  thereof  must  be  assessed 
on  other  persons  subject  to  be  taxed  for  the 
quarter  or  term  in  which  the  exemption  is 
allowable.  Enos  v.  Hulett,  13  Barb.  (N.  Y.) 
111. 

52.  Schuylkill  County  v.  North  Manheim 
Tp.,  42  Pa.  St.  21. 

A  county  poor-house  is  not  taxable  for 
school  purposes  by  the  school  directors  of 
the  township  in  which  it  is  situated.  Schuyl- 
kill County  V.  North  Manheim  Tp.,  42  Pa.  St. 
21. 

53.  South  Bend  v.  Notre  Dame  Du  Lac 
University,  69  Ind.  344. 

54.  Conyngham  School  Dist.'s  Appeal,  77 
Pa.  St.  265.  But  see  Locust  Mountain  Coal, 
etc.,  Co.  V.  Curran,  10  Phila.  (Pa.)  543. 

55.  See  Canadian  Pac.  R.  Co.  v.  Winnipeg, 
30  Can,  Sup.  Ct.  558  [reversing  12  Mani- 
toba 581];  Balgonie  Protestant  Public  School 
Dist.  V.  Canadian  Pac.  R.  Co.,  5  Northwest. 
Terr.  123. 

A  railroad  company  cannot  claim  exemp- 
tion from  taxation  under  a  statute  exempt- 
ing the  property  of  negro  residents,  on  the 
ground  that  it  is  not  subject  to  identifica- 
tion by  color,  or  on  the  ground  that  it  may 
thereafter  be  made  liable  for  a  similar  tax 
for  colored  schools.  Elizabethtown  Dist. 
Public  School  D.  Louisville,  etc.,  R.  Co.,  30 
S.  W.  620,  17  Ky.  L.  Rep.  160,  64  S.  W.  974, 
23  Ky.  L.  Rep.  1169.  > 

56.  Livingston  County  v.  Hannibal,  etc., 
R.  Co.,  60  Mo.  516;  Moore  v.  HoUidav.  17 
Fed.  Cas.  No.  9,765,  4  Dill.  52. 

57.  Effect  of  change  of  boundaries  or  crea- 
tion of  new  district  see  infra.  111,  F,  4,  f. 

58.  Wood  V.  Tipton  School  Corp.,  132  Ind. 
206,  31  N.  K.  799  (hohling  that,  under  Rev. 
St.  (1881)  4467,  4468,  the  trustees  of 
cities  having  the  power  to  levy  a  special  tax 
lor   school   purposes  within   certain  limita- 
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to  others,^^  nor  can  a  levy  be  made  by  officers  not  legally  authorized;  and  if 
made  by  unauthorized  officers,  it  cannot  be  ratified  by  the  board  or  officers  hav- 
ing authority  to  make  the  levy  in  the  first  instance. Under  some  constitu- 
tions or  statutes  the  power  and  duty  of  levying  school  taxes,  or  of  doing  certain 
acts  relative  thereto,  is  in  the  county  court, ®^  or  in  certain  county  officers  to  be 
levied  with  county  taxes, or  in  certain  municipal  authorities  to  be  levied  with 
municipal  taxes. 

(ii)  Making,  Requisites,  and  Validity  in  General.  Taxes  for  school 
purposes  are  to  be  levied  in  the  same  manner  as  those  for  municipal,  county,  or 
state  purposes, except  in  so  far  as  specially  regulated  by  constitutional,  statutory, 
or  charter  provisions;  and  although  it  has  been  held  that,  in  order  that  there 
may  be  a  valid  levy  of  special  taxes,  there  must  be  a  strict  compliance  with  the 
provisions  relative  thereto, ordinarily  there  need  be  only  a  substantial  compliance 
with  the  statute  in  levying  school  taxes. ®^    Mere  irregularities  or  informalities 


tions  have  the  exclusive  right  to  determine 
the  amount  of  and  make  such  levy  within 
tlie  prescribed  limits,  without  any  action  of 
the  board  of  commissioners  of  the  county)  ; 
Cole  V.  State,  131  Ind.  591,  31  N.  E.  458 
(holding  that  under  Rev.  St.  §§  4467,  5995, 
it  is  unnecessary  that  the  county  commis- 
sioners concur  in  a  levy  of  a  special  school 
tax  by  a  township  trustee)  ;  Ogden  Bd.  of 
Education  v.  Brown,  12  Utah  251,  42  Pac. 
1109.  - 

59.  Shepardson  v.  Gillete,  133  Ind.  125, 
31  N.  E.  788. 

60.  Shepardson  v.  Gillete,  133  Ind.  125, 
31  N.  E.  788;  Burlington,  etc.,  R.  Co.  v. 
Saunders  County  Com'rs,  9  Kebr.  507,  4 
N.  W.  240;  Sharp  v.  Froehlich,  (N.  J.  Sup. 
1897)   37  Atl.  1024. 

61.  Shepardson  v.  Gillete,  133  Ind.  125, 
31  N.  E.  788. 

62.  Worthen  v.  Badgett,  32  Ark.  496; 
Cairo,  etc.,  R.  Co.  v.  Parks,  32  Ark.  131; 
Murphy  v.  Harbison,  29  Ark.  340. 

Recommendation  by  the  school  trustee  is  a 
prerequisite  to  a  levy  of  school  taxes  by  the 
county  court  under  the  Arkansas  statute. 
Murphy  v.  Harbison,  29  Ark.  340. 

63.  State  r.  Hunter,  119  Wis.  450,  96 
N.  W.  921. 

In  Florida,  under  art.  12  of  the  constitu- 
tion, county  taxes  for  public  schools  must  be 
specifically  levied  for  that  purpose,  differen- 
tiated from  a  levy  for  other  county  purposes. 
State  V.  L'Engle,  40  Fla.  392,  24  So.  539. 

In  Minnesota,  while  school  taxes  for  inde- 
pendent school-districts  are  to  be  extended 
and  collected  by  the  same  county  officers  as 
county  taxes,  the  county  commissioners  have 
nothing  to  do  with  determining  the  amount 
to  be  raised,  or  approving  the  action  of  the 
district  in  that  regard.  State  v.  Lakeside 
Land  Co.,  71  Minn.  283,  73  N.  W.  970. 

In  South  Carolina,  under  Const,  art.  11, 
§  6,  and  23  St.  at  L.  §  13,  the  county  com- 
missioners have  only  administrative  power 
as  to  a  school  tax,  and  have  no  power  to 
do  anything  other  than  to  see  that  such  tax 
is  entered  for  collection,  and  an  entry  of 
such  tax  without  any  action  by  such  com- 
missioners does  not  aflfeet  its  validity.  Dick- 
son V.  Burckmyer,  67  S.  C.  526,  46  S.  E.  343. 

64.  Wood  V,  Tipton  School  Corp.,  132  Ind. 
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206,  31  N.  E.  799;  Reno  County  School  Dist. 
No.  76  V.  Ryker,  64  Kan.  612,  68  Pac.  34. 

Approval  of  amount. —  Under  R.  I.  St. 
c.  51,  §  4,  empowering  a  school-district  to 
raise  money  by  taxation,  "  provided  that  the 
amount  of  the  tax  shall  be  approved  by  the 
school  committee  of  the  town,"  the  com- 
mittee's approval  need  not  precede  the  vot- 
ing of  the  tax.  Seabury  v.  HowLand,  15  R.  I. 
446,  8  Atl.  341  [distinguishing  Holt's  Ap- 
peal, 5  R.  I.  603].  So  the  duty  of  a  citv 
council  under  Okla.  St.  (1893)  c.  73,  art.  7, 
§  15,  to  approve  the  levy  of  a  school  tax  by 
a  school-board  is  mandatory;  and  the  coun- 
cil has  no  discretion  to  determine  from  any 
cause  that  the  tax  is  too  high,  or  to  reduce 
the  levy.  Kingfisher  Bd.  of  Education  v. 
Kingfisher,  5  Okla.  82,  48  Pac.  103. 

65.  Glass  V.  Billings,  59  Kan.  776,  53  Pac. 
125;  Chadwick  V.  Crapsey,  35  N.  Y.  196- 
And  see,  generally.  Counties,  11  Cyc.  580 
et  seq.',  Municipal  Corporations,  28  Cyc. 
1690  et  seq.;  Taxation. 

66.  See  the  constitutions  and  statutes  of 
the  several  states. 

In  Iowa  where  two  independent  districts 
embrace  common  territory,  such  territory 
should  be  included  within  the  district  whose 
organization  was  first  commenced,  and  a  school 
tax  thereon  should  be  levied  in  its  favor ; 
and  whether  or  not  such  territory  is  con- 
tiguous to  the  district  will  not  be  considered 
by  the  courts  when  it  does  not  appear  that 
the  aid  of  the  school  officers  has  been  in- 
voked. Sheldon  Independent  Dist.  v.  Sioux 
County,  51  Iowa  658,  2  N.  W.  590. 

67.  Bramwell  v.  Guheen,  3  Ida.  347,  29 
Pac.  110  (holding  that  where  the  statute 
provides  for  the  levying  of  a  special  tax  by 
a  school-district,  and  prescribes  the  manner 
in  which  such  levy  must  be  made,  a  literal 
compliance  with  the  requirements  of  the  stat- 
ute is  necessary  to  the  validity  of  the  tax)  ; 
Northern  Coal,  etc.,  Co.  v.  Dunphy,  11  Pa. 
Dist.  218,  8  Del.  Co.  433,  10  Kulp  491  (hold- 
ing that  school  directors  must  comply 
strictly  with  the  provisions  of  the  act  of 
April  11,  1862,  in  levying  a  school  building 
tax,  and  the  minutes  must  show  that  the  tax 
was  levied  after  due  deliberation  by  a  ma- 
jority of  the  whole  number  of  directors). 

68.  Holland  v.  Davies,  36  Ark.  446;  Black- 
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in  making  a  levy  should  be  overlooked  and  disregarded ;  '^^  and  the  acts  of  the 
officers  making  the  levy,  whether  they  act  de  jure  or  de  facto,  will  not  be  inquired 
into  by  a  court  of  equity  for  mere  irregularities;  but  on  the  other  hand  will  be 
held  binding  until  vacated  by  certiorari  or  some  other  direct  proceedings. '^^ 
General  statutory  provisions  relative  to  the  levying  of  school  taxes  do  not  affect 
the  levying  of  a  tax  under  a  special  statute  which  prescribes  the  procedure  for  the 
levy  of  such  a  tax.'^^  A  levy  of  a  school  tax  must  be  made  for  a  purpose  which 
the  statute  permits,  and  must  specify  with  certainty  the  purpose  for  which  it 
is  levied  and  in  extending  such  tax  items  improperly  included  may  be  stricken 
out.'^^  It  has  been  held  that  taxes  for  purposes  which  are  distinct  and  separate, 
such  as  school  purposes  proper  and  school  building  purposes,  cannot  be  united 
in  one  levy."^^  A  void  levy  does  not  prevent  the  proper  authorities  from  sub- 
sequently making  a  valid  levy.'^^ 

(ill)  Time  For  Levy.  The  time  for  making  a  levy  of  taxes  for  school 
purposes  is  usually  fixed  by  a  statutory  or  charter  provision,    which  time  under 


stone  V.  Taft,  4  Gray  (Mass.)  250;  Walker 
V.  Edmonds,  197  Pa.  St.  645,  47  Atl.  867. 

Where  a  levy  is  assailed,  to  sustain  its 
validity  it  must  affirmatively  appear  from 
the  proceedings  that  the  district  kept  within 
the  limits  of  the  statute,  that  what  was 
done  was  done  in  accordance  therewith,  and 
that  the  levy  was  for  a  purpose  and  use 
which  the  statute  permits.  Shaw  v.  Lockett, 
14  Colo.  App.  413,  60  Pac.  363. 

Record. —  Under  a  statute  which  requires 
the  official  acts  of  each  school-board  to  be 
recorded  by  its  clerk,  a  tax  levy  which  has 
been  duly  signed  and  filed  is  not  invalidated 
by  the  failure  to  record  the  action  of  the 
officers  in  making  the  levy,  where  the  officers 
charged  with  carrying  the  levy  forward  act 
upon  the  certificate  of  levy  and  not  upon 
the  record  of  the  board.  Lawrence  v.  Traner, 
136  111.  474,  27  N.  E.  197.  So  where  the 
legislature  delegates  to  the  taxable  in- 
habitants of  a  district  the  power  to  raise  a 
school  tax  the  tax  will  not  be  held  invalid 
because  the  records  of  their  proceedings  do 
not  show  that  every  provision  of  the  law  is 
complied  with,  if  the  contrary  is  not  shown. 
Burgess  v.  Pue,  2  Gill  (Md.)   11,  254. 

A  voluntary  subscription  by  the  freehold- 
ers and  householders  of  a  school  section 
among  themselves  for  the  expenses  of  a  school 
cannot  be  used  as  a  substitute  for  the  pro- 
visions made  by  law;  and  a  resolution  to 
have  such  subscription,  and  that  the  trustees 
neglected  to  collect  it,  is  therefore  no  answer 
to  an  avowry  for  a  rate  levied  by  them  in 
the  usual  way.  McMillan  V.  Rankin,  19 
U.  C.  Q.  B.  356. 

69.  Holland  v.  Davies,  36  Ark.  446;  State 
V.  Hannibal,  etc.,  R.  Co.,  135  Mo.  618,  37 
S.  W.  532. 

70.  Schoiield  v.  Watkins,  22  111.  66. 

71.  Schofield  v.  Watkins,  22  111.  66. 

72.  Cleveland,  etc.,  R.  Co.  v.  Randle,  183 
111.  364,  55  N.  E.  728;  Commercial  Bank  v. 
Sanford,  103  Fed.  98. 

73.  Shaw  V.  Lockett,  14  Colo.  App.  413,  60 
Pac.  363.    And  see  supra.  111,  F,  4,  a,  (iv). 

74.  Koelling  v.  People,  196  111.  353,  63 
N.  E.  735  (holding  that  an  ordinance  levying 
a  tax  for  school  purposes  which  specifies  on.i 
amount  as  required  for  buildin!?  purposes  and 
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another  amount  for  educational  purposes  Is 
sufficiently  definite,  and  that  it  is  unneces- 
sary to  separate  the  amounts  for  buildings 
and  for  sites,  and  to  specify  the  items  em- 
braced under  educational  purposes)  ;  Morrell 
Refrigerator  Car  Co.  v.  Com.,  128  Ky.  447, 
108  S.  W.  926,  32  Ky.  L.  Rep.  1383,  1389; 
U.  S.  Fidelity,  etc.,  Co.  v.  Somerset  Public 
Graded  Schools  Bd.  of  Education,  118  Ky. 
355,  80  S.  W.  1191,  26  Ky.  L.  Rep.  246. 

A  misdescription  of  a  school  tax,  by  mis- 
take in  treating  it  as  levied  as  a  county  school 
tax,  does  not  affect  the  nature  of  the  tax, 
where  the  county  board  which  makes  such 
levy  has  no  authority  to  levy  school  taxes 
for  the  use  of  the  county,  but  only  for  the 
use  of  the  taxing  district.  State  v.  Hunter, 
119  Wis.  450,  96  K  W.  921. 

Items  for  educational  purposes  which  are 
improperly  included  in  a  levy  for  building 
purposes  cannot  be  held  valid  even  though 
the  tax  levied  for  educational  purposes  does 
not  equal  the  amount  authorized  by  law,  since 
the  funds  for  the  two  purposes  cannot  be  com- 
mingled, and  taxes  levied  for  one  purpose 
cannot  be  applied  to  the  other.  Knopf  v. 
People,  185  111.  20,  57  N.  E.  22,  76  Am. 
St.  Rep.  17. 

Parol  evidence. — Where  the  minutes  of  a 
school-board  fail  to  show  an  annual  tax  for 
ordinary  school  purposes,  the  fact  that  there 
was  such  a  tax  m?ij  be  shown  by  parol  evi- 
dence, in  order  to  support  the  legality  of  a 
special  levy.  Parker  Tp.  School  Dist.  r. 
Bruin  Borough  School  Dist.,  13  Pa.  Dist. 
769. 

75.  Knopf  r.  People,  185  111.  20,  57  X.  E. 
22,  76  Am.  St.  Rep.  17. 

76.  State  r.  Wabash,  etc.,  R.  Co.,  90  Mo. 
166,  2  S.  W.  275.  But  see  Koelling  r.  People, 
196  111.  353,  63  N.  E.  735. 

77.  Morrell  Refrigerator  Car  Co.  r.  Com., 
128  Ky.  447,  108  S.  W.  926,  32  Ky.  L.  Rep. 
1383,  1389. 

78.  Standard  Coal  Co.  f.  Angus  Inde- 
pendent Dist..  73  Iowa  304,  34  N.  W.  870; 
Atchison,  etc.,  R.  Co.  r.  Neosho  County  School 
Dist.  No.  99,  75  Kan.  843,  89  Pac.  1018.  hold- 
ing that  where  a  tax  levy  is  made  within  the 
proper  time  by  a  school-district  duly  or- 
ganized, and  upon  property  which  is  within 
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some  statutes  is  held  to  be  mandatory/^  while  under  others  it  is  held  to  be  merely 
directory,  and  a  levy  held  valid,  although  it  is  not  made  until  a  later  time.*"  It 
has  been  held  that  where  an  old  school-house  is  condemned  the  school-district  offi- 
cers may  immediately  levy  a  tax  to  be  applied  in  building  a  new  school-house,  with- 
out waiting  until  an  appeal  is  taken  from  the  condemnation.*^ 

(iv)  Submission  to  Voters  —  (a)  In  General.  In  the  absence  of  statute, 
or  in  cases  in  which  the  statute  does  not  apply,  a  levy  of  a  school  tax  may  be  made 
by  the  school-district  authorities  without  the  question  being  first  submitted  to  a 
vote  of  the  people;  but  in  most  jurisdictions  there  are  constitutional,  statutory, 
or  charter  provisions  which  require  as  a  prerequisite  to  the  levying  of  a  school  tax 
that  the  question  of  the  tax  shall  be  submitted  to  and  approved  by  the  voters  or 
inhabitants  of  the  school-district,*^  at  least  when  it  is  levied  for  a  special  purpose,** 


the  district  when  the  levy  is  made,  and  none 
of  the  property  pays  school  taxes  for  that 
year  in  any  other  district,  the  tax  is  valid 
and  legal. 

79.  Standard  Coal  Co.  v.  Angus  Inde- 
pendent Dist.,  73  Iowa  304,  34  N.  W.  870, 
holding  that  Code  (1873)  ,  §  1738,  providing 
that  "  no  tax  shall  Ibe  levied  by  the  board  [of 
directors]  after  the  third  Monday  in  May " 
is  mandatory,  and  a  tax  levied  after  that 
time  is  void. 

80.  Perrin  v.  Benson,  49  Iowa  325;  Wal- 
ker V.  Edmonds,  197  Pa.  St.  645,  47  Atl.  867 ; 
Gearhart  v.  Dixon,  1  Pa.  St.  224. 

81.  Fremd  v.  Eminence  Deposit  Bank,  42 
S.  W.  102,  19  Ky.  L.  Rep.  825. 

82.  Lippincott  v.  Jacksonville  School  Dist. 
Bd.  of  Education,  186  111.  205,  57  N.  E.  772; 
Macklin  v.  Common  School  Dist.  No.  9,  88 
Ky.  592,  11  S.  W.  657,  11  Ky.  L.  Rep.  75, 
holding  that  in  case  of  the  condemnation  of 
an  old  school-house,  no  vote  is  required  to  be 
taken  to  authorize  the  levy  of  a  tax  for  the 
purpose  of  building  a  new  school-house,  but 
that  the  school  trustees  cannot  order  the  tax, 
unless  a  necessity  for  the  house  exists,  or  they 
have  been  notified  that  the  old  house  has 
been  condemned. 

88,  Arkansas. — Cairo,  etc.,  R.  Co.  v.  Parks, 
32  Ark.  131;  Murphy  v.  Harbison,  29  Ark. 
340. 

Delaicare. —  Steward  v.  Jefferson,  3  Harr. 
335. 

KentucJci/. —  Bowman  v.  Middlesboro,  91 
S.  W.  726,"  2^  Ky.  L.  Rep.  1290. 

Michigan. —  Auditor-Gen.  v.  Duluth,  etc.,  R. 
Co.,  116  Mich.  122,  74  N.  W.  505. 

Montana. —  See  Hilburn  v.  St.  Paoil,  etc., 
R.  Co.,  23  Mont.  229,  58  Pac.  551,  811,  stat- 
ute held  inoperative  and  void. 

ISlew  Hampshire. —  See  Davis  v.  Haverhill 
School  Dist.,  43  N.  H.  381. 

ISleiD  York. —  Haley  v.  Whitney,  53  Hun 
119,  6  N.  Y.  Suppl.  342  (holding  that,  under 
the  Laws  of  1864,  a  school  trustee  has  no 
power  to  include  in  his  levy  a  tax  to  supply 
a  deficiency  in  a  former  year  without  a  vote 
of  the  taxpayers)  ;  Enos  v.  Hulett,  13  Barb. 
Ill;  Robinson  v.  Dodge,  18  Johns.  351. 

'North  Carolina. —  Smith  v.  Robersonville 
Graded  School,  141  N.  C.  143,  53  S.  E.  524, 
holding  that  Priv.  Acts  (1905),  c.  21)4,  au- 
thorizing the  trustees  of  a  graded  school  dis- 
trict to  levy  a  tax  and  issue  bonds  when  the 
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act  is  approved  by  the  majority  of  the  quali- 
fied voters  is  a  valid  exercise  of  legislative 
authority. 

Texas. — ^Dwyer  v.  Hackworth,  57  Tex.  245; 
Ft.  Worth  V.  Davis,  57  Tex.  225. 

Vermont. —  Adams  v.  Crowell,  40  Vt.  31 
(holding  that  a  vote  to  sustain  a  school  for 
a  definite  period  is  not  equivalent  to  a  vote 
to  defray  the  expenses  of  that  school,  so  as 
to  authorize  the  assessment  of  a  tax  for  that 
purpose  on  the  grand  list  of  the  district)  ; 
Bowen  v.  King,  34  Vt.  156. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,''  §  241. 

School-districts  as  public  quasi-corpora- 
tions, are  included  in  the  term  "  municipal 
corporations  "  as  used  in  N.  C.  Const,  art.  7, 
§  7,  and  come  within  the  express  provisions 
that  "no  county,  city,  town  or  other  munici- 
pal corporation  shall  contract  any  debt, 
pledge  its  faith,  or  loan  its  credit,  etc.;  nor 
shall  any  tax  be  levied,  unless  by  a  vote  of 
the  .  .  .  qualified  voters."  Smith  v.  Rob- 
ersonville Graded  School,  141  K  C.  143,  53 
S.  E.  524. 

An  election  under  a  statute  which  is  de- 
clared unconstitutional  does  not  warrant  an 
assessment  under  a  subsequent  amendatory 
statute.  Dolvin  v.  Lewis,  131  Ga.  29,  61 
S.  E.  913. 

A  special  meeting  of  the  voters  of  a  school - 
district  may  be  legally  held,  to  order  the  rais- 
ing of  a  tax  which  had  been  refused  at  a 
previous  annual  meeting.  Stanton  v.  Nep- 
tune City  Bd.  of  Education,  68  N.  J.  L.  496, 
53  Atl.  236  {affirmed  in  70  N.  J.  L.  336,  57 
Atl.  1133]. 

84.  California. —  People  v.  Lodi  High 
School  Dist.,  124  Cal.  694,  57  Pac.  660. 

Colorado. —  Prowers  County  v.  Pueblo,  etc., 
R.  Co.,  3  Colo.  App.  398,  33  Pac.  682. 

Florida.— ViQ\iQit  v.  Russell,  42  Fla.  116, 
28  So.  764. 

Georgia.—  Chipley  V.  Layfield,  120  Ga.  33, 
47  S.  E.  539,  holding  that  the  act  of  Aug.  1, 
1903,  authorizing  the  levy  of  an  annual  spe- 
cial tax  for  the  improvement  of  school  prop- 
erty without  submitting  the  question  to  the 
qualified  voters  is  void  under  Const,  art.  8, 
§  4,  pt.  1. 

Illinois. —  Greenwood  v.  Gmelich,  175  111. 
526,  51  N.  E.  565,  holding  that  a  levy  of  taxes 
by  the  board  of  education  to  build  a  high 
school  without  calling  an  election  is  invalid.. 
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or  for  increasing  the  rate  of  the  general  school  taxes,  or  supplementing  the  funds 
received  from  the  state  public  school  fund;  and  under  some  statutes  the  power 
of  fixing  and  levying  a  tax  for  school  purposes,  or  to  a  certain  limit,  is  vested  in 
the  school  board  or  officers  without  a  vote  of  the  school-district,  and  for  other 
purposes,  or  beyond  such  limit,  the  levy  must  be  authorized  by  a  vote  of  the 
people. But  general  statutory  provisions  requiring  such  a  vote  ordinarily  do 
not  apply  to  cities  or  other  school-districts  acting  under  special  charter  or  stat- 
utory provisions  concerning  public  schools,  and  if  such  special  provisions  do  not 
so  require,  a  school  tax  may  be  levied  in  such  cit}^  or  district  without  submitting 
the  question  to  the  voters. A  failure  to  submit  such  question  when  required 
by  statute  or  constitution  is  a  jurisdictional  defect  which  will  render  an  attempted 
levy  by  the  school-board  void.^^ 

(b)  Requisites  of  Vote.  Every  essential  requirement  in  regard  to  the  steps  to  be 
taken,  and  the  manner  thereof,  must  be  substantially  complied  with  in  submitting 
and  voting  upon  the  question  of  levying  a  tax  for  school  purposes,    as  that,  when 


Louisiana. —  Gruner  v.  Claiborne  Parish 
Police  Jury,  119  La.  551,  44  So.  295. 

Montana. —  State  v.  Cave,  20  Mont.  468,  52 
Pac.  200,  for  additional  "  school  facilities." 

North  Carolina. —  Groldsboro  Graded  School 
V.  Broadhurst,  109  N.  C.  228,  13  S.  E.  781. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  241. 

A  statute  requiring  that  the  question  of 
building  a  school-house  shall  be  submitted  to 
the  electors  does  not  require  that  the  cost  of 
such  building  shall  be  passed  upon  and  a  levy 
made  therefor.  People  v.  Chicago,  etc.,  R. 
Co.,  186  111.  139,  57  N.  E.  838;  Chicago,  etc., 
R.  Co.  V.  People,  184  111.  240,  56  N.  E.  367. 

85.  Kansas  City,  etc.,  R.  Co.  v.  Chapin, 
162  Mo.  40'9,  62  S.  W.  1000;  State  v.  Phipps, 
148  Mo.  31,  49  S.  W.  865. 

86.  Davis  v.  Ponder,  131  Ga.  713,  63  S.  E. 
220;  Cairo  Banking  Co.  v.  Ponder,  131  Ga. 
708,  63  S.  E.  218. 

87.  Munson  v.  Minor,  22  111.  594  [dis- 
tinguishing Beverly  v.  Sabin,  20  111.  357], 
holding  that  under  the  act  of  1853,  school  di- 
rectors have  power  to  levy  a  tax  for  the  pur- 
pose of  supporting  a  school  for  six  months 
in  each  year  without  submitting  the  question 
to  the  vote  of  the  district,  but  that  they  can- 
not erect  a  school-house  costing  more  than 
one  thousand  dollars,  or  change  a  site 
without  such  a  vote)  ;  Merritt  v.  Farris, 
22  111.  303;  Schofield  v.  Watkins,  22  111.  66; 
Cedar  Rapids,  etc.,  R.  Co.  v.  Carroll  County, 
41  Iowa  153  (holding  that  the  board  of  di- 
rectors alone  has  authority  to  vote  or  fix  the 
rates  to  be  levied  for  teachers'  funds  or  con- 
tingent funds,  and  that  such  a  tax  voted  by 
the  electors  and  not  by  the  directors  is 
illegal);  Snyder  v.  Wampton,  12  Iowa  409; 
State  V.  West  Duluth  Land  Co.,  75  Minn.  456, 
78  N.  W.  115. 

Mo.  Rev.  St.  (1889)  §§  9757,  9758,  au- 
thorizing boards  of  education  to  make  esti- 
mates for  the  levying  of  sinking  and  interest 
iund  taxes,  to  be  levied  in  the  same  manner 
as  other  taxes  for  school  purposes,  does  not 
rocjuire  that  the  levy  of  such  taxes  be  sanc- 
tioned by  a  vote  of  the  taxpayers.  Kansas 
C  ity,  etc.,  R.  Co.  v.  Chapin,  162  Mo.  409,  62 
S.  VV.  1000. 

88.  Lippincott  v.  Jacksonville  School  Dist. 


Bd.  of  Education,  186  111.  205,  57  N.  E.  772; 
Cleveland,  etc.,  R.  Co.  v.  Randle,  183  111.  364, 
55  N.  E.  728. 

89.  Kansas  City,  etc.,  R.  Co.  v.  Chapin, 
162  Mo.  409,  62  S.  W.  1000. 

Under  Mich.  Pub.  Acts  (1891),  No.  176, 
§  9,  providing  that  in  case  the  electors  at 
any  annual  township  meeting  shall  neglect 
or  refuse  to  determine  the  amount  to  be 
raised  for  school  purposes,  the  board  of  edu- 
cation shall  determine  the  same,  unless  a 
proposition  to  determine  the  amount  so  to 
be  raised  is  submitted  to  the  electors  at  an 
annual  meeting,  they  cannot  be  said  to  have 
neglected  or  refused  to  vote  the  same  and  a 
resolution  of  the  board  of  education  to  raise 
a  certain  sum  by  taxation  for  such  purpose 
is  void.  Auditor^Gen,  v.  Duluth,  etc.,  R.  Co., 
116  Mich.  122,  74  N.  W.  505. 

90.  Arkansas. —  Holland  v.  Davies,  36  Ark. 
446. 

Kentucky. —  Bowman  v.  Middlesboro,  91 
S.  W.  726,  28  Ky.  L.  Rep.  1290. 

Louisiana. —  Regard  r.  Avoyelles  Police 
Jury,  117  La.  952,  42  So.  438;  Bennett  v. 
Staples,  110  La.  847,  34  So.  801. 

Maine. —  Knowles  v.  Chesterville  School 
Dist.  No.  10,  63  Me.  261. 

Missouri. —  Benton  v.  Scott,  168  Mo.  378, 
68  S.  W.  78. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  241. 

Repeal  of  statute.— La.  Acts  (1904),  No. 
145,  directly  repeals  Act  (1898),  No.  131.  re 
lating  to  the  manner  in  which  special  elec- 
tions in  school-districts  shall  be  held.  Bau- 
cum  V.  Claiborne  Parish  Police  Jurv,  119  La. 
532,  44  So.  289. 

A  provision  as  to  the  time  for  opening  and 
closing  the  polls  is  directory  merely,  and  an 
election  sliould  not  be  set  aside  ajid  its  object 
defeated  for  want  of  a  strict  compliance  with 
the  statute  in  such  respect,  where  no  obstruc- 
tion or  impediment  to  the  will  of  the  people 
is  shown.    Holland  r.  Davies,  36  Ark.  446. 

Voting  viva  voce  in  a  special  school-dis- 
trict for  a  school  tax  is  not  in  violation  of  a 
constitutional  provision  requiring  all  elections 
to  be  by  ballot,  since  such  a  provision  does 
not  apply  to  the  more  ascertainment  of  the 
will  of  the  taxpayers  authorized  to  deter- 
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required,  there  must  be  a  proper  petition  of  the  taxpayers  for  the  vote/^  an  order 
for  the  election/^  and  a  proper  notice  or  warning  thereof;  that  the  question 
must  be  submitted  in  the  manner  prescribed :  and  that  the  vote  must  be  upon 
the  particular  question  submitted. as  set  forth  in  the  notice  or  warning  of  the 
election/^  and  must  be  passed  by  voters  of  the  required  qualification,^^  and  number 


mine  the  amount  of  tax  to  be  levied.  Martin 
V.  Laurens  School  Dist.,  57  S.  C.  125,  35 
S.  E.  517. 

Second  election. — A  statutory  provision 
that  where  a  proposition  to  levy  a  school- 
district  tax  shall  be  defeated,  no  election  for 
that  purpose  shall  be  ordered  until  after  the 
expiration  of  one  year,  is  complied  with 
where  a  year  has  elapsed  before  the  holding 
of  the  second  election,  notwithstanding  the 
order  for  the  election  is  made  before  the  ex- 
piration of  the  vear.  Parks  v.  West,  (Tex. 
Civ.  App.  1908)  "108  S.  W.  466  \_Tever8ed  on 
other  grounds  in  (1908)  111  S.  W.  726,  113 
S.  W.  529]. 

A  statute  relative  to  elections  in  connec- 
tion with  quasi-public  improvements  or  rail- 
way enterprises  have  no  application  to  spe- 
cial tax  elections  in  aid  of  public  schools. 
Flores  v.  De  Soto  Parish  Police  Jury,  116 
La.  428,  40  So.  785. 

91.  "Coleman  i;.  Emanuel  County  Bd.  of 
Education,  131  Ga.  643,  63  S.  E.  41;  Rhom- 
berg  V.  McLaren,  2  Tex.  Civ.  App.  391,  21 
S.  W.  571,  holding  further  that  it  is  not 
necessary  that  the  names  of  the  petitioners 
appear  on  the  last  assessment-roll  of  the 
county,  although  the  statute  declares  this  to 
be  one  of  the  qualifications  of  the  voters  at 
the  election. 

In  Louisiana,  under  Const,  art.  232,  and 
the  act  of  1898,  the  petition  of  taxpayers  for 
an  election  for  the  purpose  of  voting  a  school 
tax  must  state  the  amount  to  be  realized 
each  year  from  the  tax  and  it  will  not  suffice 
tliat  the  petition  merely  specifies  the  rate  of 
the  proposed  tax.  Bennett  v.  Rapides  Parish 
Police  Jury,  113  La.  68,  36  So.  891.  But  un- 
der the  act  of  1904  which  provides  for  the 
ratification  of  the  petition  of  all  taxpayers 
for  the  levy  of  special  taxes,  the  fact  that 
such  petition  does  not  set  out  the  amount  of 
the  tax  does  not  render  the  election  thereun- 
der invalid.  Baucum  v.  Claiborne  Parish  Po- 
lice Jury,  119  La.  532,  44  So.  289. 

Qualification  of  petitioners. — ^Under  Ky.  St. 
§  4464,  the  petitioners  themselves  must  be 
taxpayers  and  it  is  not  sufficient  that  their 
wives  pay  taxes.  Tate  v.  Erlanger  School 
Dist.  No.  32,  49  S.  W.  337,  20  Ky.  L.  Rep. 
1370. 

92.  Fordsville  Graded  School  Dist.  No.  96 
V.  McCarty,  68  S.  W.  147,  24  Ky.  L.  Rep.  164 
(order  shall  be  at  next  term)  ;  Tate  v.  Er- 
langer School  Dist.  No.  32,  49  S.  W.  337,  20 
Ky.  L.  Rep.  1370  (holding  that  the  require- 
ment that  the  order  for  an  election  to  vote 
a  tax  on  a  school-district  shall  be  made  at 
the  term  succeeding  that  at  which  the  peti- 
tion is  presented  is  mandatory,  and  an  order 
made  at  the  same  term  is  void)  ;  Parks  v. 
West,  (Tex.  Civ.  App.  1908)  108  S.  W.  466 
{reversed  on  other  grounds  in  (1908)  111 
S.  W.  726,  113  S.  W.  529]  (holding  that  un- 
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der  Rev.  St.  (1895)  art.  3996,  the  order  must 
state  the  exact  rate  of  the  tax  proposed  to  be 
levied,  and  that  an  election  held  under  an 
order  that  the  tax  should  not  exceed  tv/enty- 
five  cents  on  the  one  hundred  dollars'  valua- 
tion is  void)  ;  Lowrance  v.  Schwab,  46  Tex. 
Civ.  App.  67,  101  S.  W.  840  (holding  that 
an  order  for  an  election  which  takes  from  the 
voters  the  discretion  as  to  the  amount  to  be 
voted  renders  an  election  thereunder  void ) . 

Where  the  election  is  to  determine  whether 
bonds  shall  be  issued  and  a  tax  levied,  the 
amount  of  the  tax  and  the  amount  of  the 
bonds  must  both  be  stated  in  the  order. 
Parks  V.  West,  (Tex.  Civ.  App.  1908)  108 
S.  W.  466  {reversed  on  other  grounds  in 
(1908)  111  S.  W.  726,  113  S.  W.  529]. 

93.  Sherwin  f.  Bugbee,  17  Vt.  337,  hold- 
ing that  it  is  necessary  that  the  warning  for 
a  meeting  of  a  school-district  should  be  re- 
corded by  the  district  clerk,  and  that  if  it 
does  not  appear  from  such  record  that  the 
hour  of  day  for  the  meeting  was  specified  in 
the  warning,  the  defect  cannot  be  supplied 
by  parol  evidence  that  in  the  original  warn- 
ing the  hour  for  the  meeting  was  named.  See 
also  Meisner  v.  Meisner,  32  Nova  Scotia  320. 

94.  Rogers  V.  Kerr,  42  Ark.  100  (holding 
that  w^iere,  under  an  act  providing  that  the 
votes  for  school  taxes  shall  contain  the  words 
"  for  tax "  or  "  against  tax,"  with  the  sum 
placed  thereafter  which  each  voter  prefers, 
the  votes  contain  no  sums,  a  levy  of  any  tax 
is  illegal)  ;  Ft.  Worth  f.  Davis,  57  Tex.  225. 

95.  See  Ft.  Worth  v.  Davis,  57  Tex.  225. 

96.  State  v.  Browning,  28  N.  J.  L.  556; 
Vaughn  v.  Tillamook  County  School  Dist,  No. 
31,  27  Oreg.  57,  39  Pac.  393. 

"  School  purposes,"  as  used  in  such  a  no- 
tice or  warning,  means  the  ordinary  and  cur- 
rent expenses  in  sustaining  the  existing 
schools,  and  does  not  include  the  proposition 
of  raising  money  for  the  purpose  of  erecting 
a  high  school  building.  Allen  v.  Burlington, 
45  Vt.  202. 

97.  Pickett  v.  Russell,  42  Fla.  116,  28  So. 
764  (holding  that  Laws  (1895),  c.  4336,  au- 
thorizing an  election  to  determine  the  rate 
to  be  assessed  in  school-districts,  and  limit- 
ing the  right  to  vote  thereat  to  qualified  and 
registered  voters  who  are  taxpayers,  is  not 
inoperative  because  neither  it  nor  any  other 
statute  provides  a  method,  by  registration  or 
otherwise,  of  ascertaining  who  are  the  quali- 
fied electors  of  a  school-district  and  therefore 
entitled  to  vote  at  elections  authorized  by 
it)  ;  Gruner  v.  Claiborne  Parish  Police  Jury, 
119  La.  551,  44  So.  295  (property  taxpayers 
entitled  to  vote  under  the  election  laws  of 
the  state)  ;  Regard  v.  Avoyelles  Police  Jury, 
117  La.  952,  42  So.  438  (holding  that  under 
Const,  art.  232,  the  right  to  vote  as  relates 
to  property  depends  upon  the  property  owned 
by  the  voter,  and  that  when,  he  votes  he 
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or  majority.  The  vote  or  resolution  passed  at  such  an  election  should  usually  state 
with  certainty  the  amount  or  rate/^  and  the  purpose  of  the  tax,  as  being  for 
authorized  school  purposes.^  It  has  been  held  that  it  is  not  essential  to  the  validity 
of  the  vote  that  the  particular  object  for  which  the  tax  is  laid  should  be  specified;  ^ 


should  indorse  what  property  he  votes,  and 
not  leave  it  to  the  election  supervisors  or 
commissioners  to  determine  after  the  elec- 
tion) ;  Flores  r.  De  Soto  Parish  Police  Jury, 
116  La.  428,  40  So.  785;  Hillsman  v,  Faison, 
23  Tex.  Civ.  App.  398,  57  S.  W.  920.  See 
also  McGregor  v.  Patterson,  5  Nova  Scotia 
211;  Pino  v.  Shaw,  1  Nova  Scotia  Dec.  362. 

Registration  of  voters  qualified  to  vote  at 
a  school-district  election  see  Pickett  v.  Rus- 
sell, 42  Fla.  116,  28  So.  764. 

Property  qualification  see  Hillsman  v.  Fai- 
son, 23  Tex.  Civ.  App.  398,  57  S.  W.  920. 

A  taxpayer  has  no  constitutional  right  to 
participate  in  the  proceedings  of  a  school- 
district  for  the  voting  of  a  tax  for  the  con- 
struction of  a  school-house,  and  a  non-resi- 
dent taxpayer  cannot  be  relieved  from  the 
payment  of  taxes  on  his  property  within  the 
district  by  reason  of  the  fact  that  he  has  no 
voice  in  the  election  authorizing  the  tax. 
Grout  V.  Illingworth,  131  Iowa  281,  108 
N.  W.  528. 

Poll  tax. —  Under  La.  Const,  art.  232,  in 
order  that  a  voter  may  be  entitled  to  vote 
at  a  special  election  for  the  purpose  of  pass- 
ing upon  a  tax  to  be  levied  for  school  pur- 
poses, he  must  have  paid  his  poll  tax  for  the 
two  years  preceding.  Gruner  v.  Claiborne 
Parish  Police  Jury,  119  La.  551,  44  So.  295. 

Where  a  person  must  be  qualified  to  vote 
in  general  elections  and  also  be  a  taxpayer 
within  the  district,  in  order  to  be  qualified 
to  vote  at  a  special  school  tax  election  a 
petition  alleging  that  at  such  an  election  no 
one  was  allowed  to  vote  except  qualified 
voters  and  those  who,  in  addition  to  such 
qualification,  were  property  taxpayers,  is  in- 
sufficient, as  it  does  not  allege  that  they  were 
taxpayers  within  the  district.  Miller  v. 
Crawford  Independent  School  Dist.,  26  Tex. 
Civ.  App.  495,  63  S.  W.  894. 

Any  spinster  or  widow  residing  in  a  dis- 
trict who  is  a  taxpayer,  or  who  has  children 
within  school  age,  is  a  qualified  voter  at  an 
election  concerning  district  taxation,  under 
Ky.  St.  (1903)  §  4458.  Arbuckle  v.  Mc- 
Kinney,  97  S.  W.  408,  30  Ky.  L.  Rep.  55. 

98.  Pickett  v.  Russell,  42  Fla.  116,  28  So. 
764;  Goldsboro  Graded  School  v.  Broadhurst, 
109  N.  C.  228,  13  S.  E.  781;  Hillsman  v. 
Faison,  23  Tex.  Civ.  App.  398,  57  S.  W.  920. 

Under  a  statute  authorizing  a  levy  if  "  the 
clearly  ascertained  will  of  the  people  shall 
be  in  favor  of  it,"  and  providing  that  if  a 
majority  of  those  voting  shall  vote  in  favor 
of  the  tax,  the  sheriff  shall  collect  it,  a  ma- 
jority of  those  voting  at  an  election  held  pur- 
suant to  the  statute  constitutes  the  clearly 
ascertained  will  of  the  people.  MoNees  v. 
McGill,  4  Ky.  L.  Rep.  632. 

A  provision  authorizing  a  tax  when  two 
thirds  of  the  taxpayers  shall  vote  for  such 
tax  means  two  thirds  of  all  taxpayers  who 
are  qualified  voters,  and  not  two  thirds  of 


those  voting.  Dwyer  v.  Hackworth,  57  Tex, 
245;  Ft.  Worth  f.  Davis,  57  Tex.  225. 

Returns  of  elections  and  canvassing  the 
same  see  Pickett  f.  Russell,  42  Fla.  116,  28 
So.  764;  McGinnis  v.  Bardstown  Graded 
School  Dist.,  108  S.  W.  289,  32  Ky.  L.  Rep. 
1289;  Arbuckle  v.  McKinney,  97  S.  W.  408, 
30  Ky.  L.  Rep.  55;  Fordsville  Graded  School 
Dist.  No.  96  V.  McCarty,  68  S.  W.  147,  24 
Ky.  L.  Rep.  164. 

That  ballots  are  improperly  rejected  at 
such  an  election  will  not  avoid  the  election, 
unless  they  are  rejected  fraudulently,  or  the 
rejected  ballots  would  change  the  result  of 
the  election.  Pickett  v.  Russell,  42  Fla.  116, 
28  So.  764. 

99.  Myer  Crispell,  28  Barb.  (N.  Y.) 
54;  Ackerman  v.  Vail,  4  Den.  (N.  Y.)  297; 
Trumbull  v.  White,  5  Hill  (N.  Y.)  46  (hold- 
ing that  the  resolutions  of  a  school-district 
meeting  must  specify  some  definite  amount, 
and  not  leave  it  to  be  determined  by  the  trus- 
tees at  their  discretion)  ;  Robinson  v.  Dodge, 
18  Johns.  (N.  Y.)  351;  Adams  v.  Sleeper,  64 
Vt.  544,  24  Atl.  990  (holding  that  a  vote  "to 
have  24  weeks  of  school "  and  "  to  raise 
money  to  support  the  school  and  pay  the  in- 
debtedness of  the  district "  clearly  warrants 
the  assessment  of  a  tax,  it  not  being  neces- 
sary that  the  vote  shall  show  the  rate  per 
cent  thereof)  ;  Brown  Hoadley,  12  Vt.  472. 
But  see  Adams  v.  Hyde,  27  Vt.  221. 

A  resolution  to  raise  a  single  sum  for 
building  and  furnishing  a  school -house  is  not 
bad  for  uncertainty,  because  the  amount  to 
be  used  for  building  and  the  amount  for  fur- 
nishing are  not  separately  stated.  State  r. 
Clark,  52  N.  J.  L.  291,  19  Atl.  462. 

1.  Canton  West  School  Dist.  v.  Merrills,  12 
Conn.  437.  See  also  Meisner  v.  Meisner,  32 
Nova  Scotia  320. 

A  statement  that  the  purposes  of  the  tax 
are  to  meet  current  expenses  and  running 
expenses  is  sufficiently  definite.  Stanton  f. 
Neptune  City  Bd.  of  Education,  68  N.  J.  L. 
496,  53  Atl.  236  [affirmed  in  70  N.  J.  L.  336, 
57  Atl.  1133]. 

A  vote  to  appropriate  money  for  school 
purposes  includes  the  power  to  raise  the  same 
by  a  special  assessment,  upon  the  property 
of  the  school-district.  Chamberlain  v.  Cran- 
bury  Tp.  Bd.  of  Education,  57  N.  J.  L.  605, 
3d  Atl.  1033. 

A  vote  to  raise  "  all  the  law  allows  "  for 
schools  is  deficient  in  precision,  but  it  may 
be  made  certain,  and  will  not  therefore  render 
an  assessment  thereunder  void.  Hance  V. 
Sickels,  24  N.  J.  L.  125;  State  r.  Middletown, 
24  N.  J.  L.  124. 

A  vote  which  fails  to  show  the  purpose  for 
which  the  tax  is  voted  does  not  authorize  the 
district  trustees  to  make  a  certificate  to  the 
assessor.  Kaighn  r.  Browning,  28  N.  J.  L. 
556. 

2.  Canton  West  School  Dist.  r.  IMerrills, 
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but  on  the  other  hand  it  has  been  held  that  the  vote  should  designate  particularly 
the  purposes  for  which  the  tax  is  imposed,^  and  that  it  is  not  sufficient  to  state 
that  it  is  "for  incidentals,"  ^  or  for  school  purposes  generally.^  A  levy  of  a  tax, 
valid  without  a  vote,  is  not  vitiated  by  an  illegal  vote  authorizing  it.®  It  has 
been  held  that  where  a  levy  is  made  for  several  taxes,  one  of  which  is  illegal 
because  not  authorized  by  a  vote  of  the  district,  the  whole  levy  is  void;^  and  that 
the  result  of  an  election  may  be  contested  in  the  courts  only  where  jurisdiction 
of  such  question  is  conferred  by  statute.^ 

(c)  Effect  of  Irregularities  in  Vote.  The  statutes  providing  for  such  an  elec- 
tion should  be  interpreted  with  liberality,  in  view  of  the  great  public  purposes 
which  they  accomplish,  and  mere  irregularities  or  informalities  in  an  election 
which  do  not  affect  the  fairness  of  the  election  or  the  result  should  be  overlooked 
and  disregarded,  and  should  not  be  held  to  render  invalid  a  levy  otherwise  valid.^ 
Thus  it  has  been  held  that  a  levy  of  school  taxes  will  not  be  rendered  invalid  by 
reason  of  an  omission  of  the  vote  authorizing  it  to  fix  a  time  for  its  payment, 
since  a  tax  legally  imposed  is  payable  on  demand  or  within  a  reasonable  time ; " 
nor  will  a  levy  be  affected  by  mere  irregularities  or  informalities  in  the  return 
made  by  the  judges  of  such  an  election,^^  although  a  failure  to  make  any  return 
of  the  election  may  render  illegal  any  levy  thereunder.^^ 

(d)  Rescinding  Vote.  A  vote  to  levy  a  school  tax  may  be  rescinded  at  a 
regular  or  special  election,  provided  the  tax  has  not  in  the  meantime  been  certified 
or  levied  by  the  school-board,^*  and  it  has  been  held  that  this  may  be  done 


12  Conn.  437;  State  v.  Wolfrom,  25  Wis.  468, 
holding  that  the  designation  that  such  tax 
when  voted  is  "  for  incidental  purposes "  is 
sufficiently  specific. 

3.  State  V.  Cole,  51  N.  J.  L.  277,  18  Atl. 
52;  Banghart  v.  Sullivan,  36  N.  J.  L.  89; 
State  V.  Greenleaf,  34  N.  J.  L.  441;  State  v. 
Garrabrant,  32  N.  J.  L.  444;  Kaighn  v. 
Browning,  28  N.  J.  L.  556,  holding  that  reso- 
lutions adopted  at  a  school-district  meeting 
lawfully  convened  should  show  on  their  face 
for  which  of  the  objects  named  in  the  notice 
of  election  the  taxes  are  voted. 

4.  State  V.  Cole,  51  N.  J.  L.  277,  18  Atl. 
52. 

5.  State  V.  Garrabrant,  32  N.  J.  L.  444. 

6.  Winters  v.  State,  9  Ind.  172,  holding 
that  the  exercise  of  a  power  to  levy  a  tax 
for  building  school-houses  by  township  trus- 
tees, valid  without  the  vote  of  the  town,  will 
not  be  vitiated  by  a  vote  of  the  town  in  pur- 
suance of  an  unconstitutional  statute  author- 
izing such  vote, 

7.  Haley  v.  Whitney,  53  Hun  (N.  Y.)  119, 
6  N.  Y.  Suppl.  342. 

8.  Patterson  v.  Knapp,  125  Kv.  474,  101 
S.  W.  379,  31  Ky.  L.  Rep.  108,  holding  that 
where  there  is  no  provision  in  the  statute  for 
contesting  the  result  of  an  election  to  de- 
termine whether  a  tax  should  be  imposed  in 
aid  of  a  graded  school,  the  courts  have  no 
jurisdiction  of  the  subject-matter  of  an  action 
brought  to  question  the  result  of  such  an 
election. 

Setting  aside  election  see  Regard  v. 
Avoyelles  Police  Jury,  117  La.  952,  42  So.  438. 

9.  Arkansas. —  Holland  v.  Davies,  36  Ark. 
446. 

Georgia. —  Coleman  v.  Emanuel  County  Bd. 
of  Education,  131  Ga.  643,  63  S.  E.  41. 
Kentucky. —  Common  School  Dist.  No.  88 
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V.  Garvey,  80  Ky.  159;  Fordsville  Graded 
School  Dist.  No.  96  v.  McCarty,  68  S.  W.  147, 
24  Ky.  L.  Rep.  164;  Eakins  r.  Eakins,  20 
S.  W.  285,  14  Ky.  L.  Rep.  562;  McNees  v. 
McGill,  4  Ky.  L.  Rep.  632. 

Louisiana. — Flores  v.  De  Soto  Parish  Police 
Jury,  116  La.  428,  40  So.  785. 

Massachusetts. — Blackstone  v.  Taft,  4  Gray 
250. 

Texas. —  Boesch  v.  Byrom,  37  Tex.  Civ.  App. 
35,  83  S.  W.  18,  holding  that  an  election  is 
not  rendered  invalid  by  the  fact  that  school 
trustees  whose  election  as  such  was  irregular 
because  residing  in  territory  not  then  legally 
attached  to  the  district  participated  in  call- 
ing the  election. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  241. 

Correction  of  record. — A  court  of  equity 
may  hear  proof  that  the  electors  of  a  school- 
district,  as  empowered  by  statute,  at  a  meet- 
ing authorized  the  levy  of  a  tax,  and  correct 
the  record  of  the  meeting  to  show  this, 
where  such  correction  is  not  in  contradiction 
of  the  record,  but  in  harmony  with,  and 
necessary  to  make  intelligible,  what  appears 
therein.  Locker  v.  Keiler,  110  Iowa  707,  80 
N.  W.  433. 

The  failure  of  the  officers  and  clerks  who 
hold  the  election  to  take  the  oath  prescribed 
by  statute  does  not  affect  the  validity  of  a 
school  tax,  as  they  are  de  facto  officers  whose 
acts  cannot  be  questioned  collaterally.  Brasch 
V.  Western  Tie,  etc.,  Co.,  80  Ark.  425,  97 
S.  W.  445. 

10.  Bartlett  V.  Kinsley,  15  Conn.  327. 

11.  Bartlett  v.  Kinsley,  15  Conn.  327. 

12.  Holland  v.  Davies,  36  Ark.  446. 

13.  Hodgkin  v.  Fry,  33  Ark.  716. 

14.  Kirchner  v.  Wapsinonoc  School  Tp., 
(Iowa  1908)   118  N.  W.  51   (holding,  how- 
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although  one  of  the  electors  has  commenced  an  action  to  compel  the  board  to 
certify  and  levy  such  tax.^^ 

(v)  Certificates^  Estimates,  Reports,  and  Statements  —  (a)  In 
General.  In  most  jurisdictions  it  is  provided  that  before  a  levy  for  school  taxes  can 
be  made,  a  certificate,  estimate,  report,  or  statement  of  the  amount  or  rate  required 
or  voted  for  the  current  year,  or  for  the  particular  purpose,  shall  be  made  by 
certain  school  officers  to  the  board,  officers,  or  meeting  authorized  to  make  the 
levy,  and  in  order  that  a  levy  may  be  valid,  it  is  essential  that  there  should  be  a 
compliance  with  such  provision  in  every  substantial  particular,^^  except  where 
the  provision  is  held  to  be  merely  directory. In  some  jurisdictions  such  a  cer- 
tificate, report,  or  estimate  is  held  to  be  in  a  sense  jurisdictional,  and  a  levy  without 
it,  or  upon  an  invalid  certificate  or  estimate  is  unauthorized  and  void,^^  and 
cannot  be  extended  in  any  subsequent  year  as  back  taxes. Moreover  if  such 
a  report,  certificate,  etc.,  is  not  properly  furnished,  the  levying  board  cannot  be 
charged  with  neglect  of  duty  in  failing  to  levy  the  school  tax.^^  Ordinarily  such 
certificate  constitutes  a  levy  for  school  purposes,  and  is  the  only  authority  which 


ever,  that  a  school-board  is  not  bound  to  call 
a  special  election  to  vote  on  such  a  propo- 
sition, on  a  petition  of  the  electors)  ;  Hibbs 
V.  Adams  Dist.  Tp.,  110  Iowa  306,  81  N.  W. 
584,  48  L.  R.  A.  535. 

15.  Hibbs  V.  Adams  Dist.  Tp.,  110  Iowa 
306,  81  N.  W.  584,  48  L.  R.  A.  535. 

16.  Arkansas. — ^Worthen  v.  Badgett,  32 
Ark.  49-6  (holding  that  the  county  court  has 
authority  to  cause  to  be  placed  on  the  tax 
books  and  collect  only  such  rates  as  are  re- 
ported from  the  school-districts)  ;  Cairo,  etc., 
R.  Co.  V.  Parks,  32  Ark.  131;  Union  County 
Ct.  V.  Robinson,  27  Ark.  116. 

Colorado. —  People  v.  Lake  County  Com'rs, 
12  Colo.  89,  19  Pac.  892,  holding  that  where 
under  Gen.  St.  c.  97,  §  67,  a  resolution  of  a 
school  meeting  is  regularly  adopted,  instruct- 
ing the  president  or  secretary  of  the  school- 
board  to  certify  to  the  county  commissioners 
that  it  is  necessary  to  levy  a  certain  tax 
on  the  property  of  the  district  for  a  special 
fund,  and  this  action  is  duly  certified,  there 
is  a  sufficient  compliance  with  the  require- 
ments of  the  statute. 

Illinois.— Veo^le  v.  Welsh,  225  111.  364, 
80  N.  E.  313;  Chicago,  etc.,  R.  Co.  v.  People, 
171  111.  544,  49  N.  E.  489;  Weber  v.  Ohio, 
etc.,  R.  Co.,  108  111.  451;  People  v.  Wiltshire, 
92  111.  260. 

Iowa. —  Kirchner  v.  Wapsinonoc  School  Tp., 
(1908)  118  N.  W.  51  (holding  that  where 
the  electors  of  a  school  township  have  voted 
to  build  a  school-house,  it  is  the  duty  of  the 
secretary  of  the  board  of  directors  to  certify 
the  same  to  the  board  of  supervisors,  unless 
the  vote  is  subsequently  rescinded)  ;  Standard 
Coal  Co.  V.  Angus  Independent  Dist.,  73 
Iowa  304,  34  K  W.  870;  Cooper  v.  Nelson, 
38  Iowa  440;  Rose  v.  Hindman,  36  Iowa 
160. 

Massachusetts. —  Pond  v.  Negus,  3  Mass. 
230,  3  Am.  Dec.  131. 

New  Jersey. — ^  State  v.  Clark,  52  N.  J.  L. 
291,  19  Atl.  462,  holding  that  where  a  reso- 
lution to  raise  a  sum  of  money  to  build  a 
school-house  is  followed  by  a  resolution  that 
several  bonds  payable  in  successive  year.s 
shall  be  issued,  it  is  erroneous  to  issue  a 


certificate  to  levy  the  whole  amount  in  one 
year. 

Ohio. —  State  v.  Brewster,  39  Ohio  St. 
653. 

South  Carolina. —  Dent  v.  Bryee,  16  S.  C.  1. 

Washington. —  State  v.  Byrne,  32  Wash. 
264,  73  Pac.  394. 

Wisconsin. —  Arnold  v.  Juneau  County,  43 
Wis.  627.  See  also  State  v.  Hunter,  119 
Wis.  450,  96  N.  W.  921. 

Canada. —  London  Bd.  of  Education  v. 
London,  1  Ont.  L.  Rep.  284;  Coleman  v.  Kerr, 
27  U.  C.  Q.  B.  5;  Brockville  School  Trus- 
tees V.  Brockville,  9  U.  C.  Q.  B.  302.  See 
also  In  re  Port  Rowan  High  School  Trustees, 
23  U.  C.  C.  P.  11. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  242. 

17.  Woodland  Bd.  of  Education  v.  Wood- 
land Trustees,  129  Cal.  599,  62  Pac.  173; 
Smyth  V.  Titcomb,  31  Me.  272,  holding  that 
where  a  school-district  votes  to  raise  money 
authorized  by  law,  and  the  assessors  ascer- 
tained the  fact  and  assess  the  same,  the  as- 
sessment is  valid,  although  the  district  clerk 
does  not  certify  to  them  the  vote  of  the 
district. 

18.  Illinois. —  St.  Louis,  etc.,  R.  Co.  v.  Peo- 
ple, 177  111.  78,  52  N.  E.  364;  Chicago,  etc., 
R.  Co.  V.  People,  163  111.  616,  45  N.  E.  122; 
Weber  v.  Ohio,  etc.,  R.  Co.,  108  111.  451. 

Iowa. —  Standard  Coal  Co.  v.  Angus  Inde- 
pendent Dist.,  73  Iowa  304,  34  N.  W.  870. 

M issouri. —  Kansas  Citv,  etc.,  R.  Co.  v. 
Chapin,  162  Mo.  409,  62  "^S.  W.  1000;  State 
V.  Hannibal,  etc.,  R.  Co.,  110  Mo.  265,  19 
S.  W.  816. 

Pennsylvania. —  Irvin  v.  Gill,  155  Pa.  St. 
8,  25  Atl.  649. 

Wisconsin. —  Powell  v.  St.  Croix  Countv, 
46  Wis.  210,  50  N.  W.  1013.  hohiing  that  the 
want  of  such  a  statement  as  required  by 
statute  is  a  good  defense  to  a  foreclosure 
suit  on  a  tax  deed  based  on  such  a  tax. 

See  43  Cent.  Dig.  tit.  Schools  and  School 
Districts,"  §  242. 

19.  Weber  v.  Ohio,  etc.,  R.  Co.,  108  111. 
451. 

20.  Beard  r.  Lee  County,  51  Miss.  542. 
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the  assessing  officer  has  for  extending  the  tax;^^  and  the  vahdity  of  the  tax  is 
dependent  upon  the  certificate,  and  not  upon  the  records  of  the  board  meeting.^^ 
Under  some  statutes  such  an  estimate,  certificate,  or  report  must  be  made  to  the 
county  board  or  officers,  to  be  levied  with  the  county  taxes,^^  or  to  the  municipal 
authorities,  to  be  levied  with  the  municipal  taxes. An  estimate  furnished  may 
be  withdrawn  before  it  is  acted  upon,  and  another  substituted  in  its  stead,^^  in 
which  case  defects  in  the  former  will  not  affect  a  levy  based  on  the  later  estimate.^^ 
(b)  Sufficiency  of  Certificate  or  Report.  Such  a  certificate,  report,  estimate, 
or  statement  must  substantially  comply  with  all  the  essential  requirements  of  the 
constitution  or  statute  relative  to  the  time  within  which  it  must  be  made  and 
delivered,^'  and  as  to  its  form  and  contents,^^  as  that  it  shall  state  all  facts  neces- 


21.  St.  Louis,  etc.,  R.  Co.  v.  People,  177 
111.  78,  52  N.  E.  364. 

22.  St.  Louis,  etc.,  R.  Co.  v.  People,  177 
111.  78,  52  N.  E.  364.  See  also  Weber  v. 
Ohio,  etc.,  R.  Co.,  108  111.  451. 

23.  Colorado. —  People  v.  County  Com'rs, 
12  Colo.  89,  19  Pac.  892. 

Florida. —  Tomasello  v.  Santa  Rosa  County 
Bd.  of  Public  Instructions,  55  Fla.  341,  45 
So.  886;  State  v.  Volusia  County,  28  Fla. 
793,  10  So.  14;  Jones  V.  State,  17  Fla.  411, 
holding  that  under  the  acts  of  1874,  and 
1879,  an  assessor  cannot  be  compelled  to  levy 
a  county  school  tax  merely  on  receiving  the 
statement  from  the  board  of  instruction  of 
the  amount  necessary  to  be  raised,  or  upon 
their  order,  but  only  on  the  order  of  the 
board  of  county  commissioners. 

Illinois. —  Chicago,  etc.,  R.  Co.  V.  People, 
205  111.  625,  69  N.  E.  72. 

Minnesota. —  State  v.  West  Duluth  Land 
Co.,  75  Minn.  456,  78  N.  W.  115. 

Missouri. —  Kansas  City,  etc.,  R.  Co.  v. 
Chapin,  162  Mo.  409,  62  S.  W.  1000;  State 
V  Phipps,  148  Mo.  31,  49  S.  W.  865. 

Nebraska. —  Burlington,  etc.,  R.  Co.  V. 
Saunders  County,  9  Nebr.  507,  4  N.  W. 
240. 

Washington. —  State  v.  Byrne,  32  Wash. 
264,  76  Pac.  394,  holding  that  under  Sess. 
Laws  (1897),  c.  118,  §  97,  which  repealed 
Sess.  Laws  (1889-1890),  c.  2,  §  5,  a  county 
commissioner's  duty  in  making  a  levy  is 
ministerial  only,  and  that  the  statute  is 
therefore  not  objectionable  as  vesting  one 
municipal  corporation  with  taxing  functions 
belonging  to  another. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"   §  242. 

An  "  itemized  estimate "  of  moneys  re- 
quired to  be  raised  by  county  tax  for  school 
purposes,  furnished  by  the  board  of  public 
instruction  to  the  board  of  county  commis- 
sioners under  the  Florida  statute,  should 
contain  not  only  a  statement  of  the  estimate 
of  the  expenditures  for  the  school  year,  but 
should  also  give  the  estimated  income  from 
the  state  school  tax,  state  school  fund,  and 
other  probable  sources,  and  should  not  con- 
tain items  for  the  salary  of  the  county  super- 
intendent, or  for  the  compensation  of  the 
treasurer  of  the  board  of  public  instruction, 
but  may  contain  an  item  for  outstanding 
warrants  which  were  issued  by  the  board 
of   public   instruction,   for   the   payment  of 
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the  indebtedness  of  the  board  and  which  are 
still  unpaid.  State  v.  Board  of  County 
Com'rs,  17  Fla.  418. 

24.  Woodland  Bd.  of  Education  V.  Wood- 
land Bd.  of  Trustees,  129  Cal.  599,  62  Pac. 
173  (holding  that  the  provision  of  the  act 
of  March  13,  1883,  §  798,  subd.  8,  whicli 
requires  the  board  of  trustees  of  a  city,  after 
an  estimate  has  been  made  by  the  board  of 
education  of  the  amount  of  money  required 
for  school  purposes,  to  add  such  amounts  to 
the  amount  required  to  be  assessed  and  col- 
lected for  city  purposes,  is  directory  only 
and  does  not  deprive  the  board  of  trustees 
of  the  power  to  determine  the  amount  of 
money  to  be  raised  by  taxation  for  school 
purposes  in  any  one  year)  ;  People  v.  Welsh, 
225  111.  364,  80  N.  E.  313;  State  v.  New 
Orleans,  121  La.  762,  46  So.  798. 

25.  State  v.  Thorp,  148  Mo.  31,  49  S.  W. 
865. 

26.  State  v.  Thorp,  148  Mo.  31,  49  S.  W. 
865. 

27.  Mitchell  v.  McCormick,  9  Kulp  (Pa.) 
286,  holding  that  where  estimates  for  the 
purchase  of  school-houses  and  the  opening  of 
schools  have  not  been  made  at  the  beginning 
of  the  year,  before  the  levy  of  the  school 
tax,  a  levy  based  on  estimates  subsequently 
made  is  void. 

A  failure  to  certify  a  school  tax  by  the 
day  named  in  the  statute  does  not  invalidate 
the  tax;  and  if  certified  after  such  day  it  is 
a  mere  irregularity  which  may  be  cured  by 
statute.  Moore  v.  Fessenbeck,  88  111.  422; 
Buck  V.  People,  78  111.  560.  But  see  Cow- 
gill  V.  Long,  15  111.  202. 

28.  Bancroft  v.  Randall,  4  Cal.  App.  306, 
87  Pac.  805;  People  v.  Chicago,  etc.,  R.  Co., 
223  111.  448,  79  N.  E.  151;  Black  v.  Early, 
208  Mo.  281,  106  S.  W.  1014;  Wiswell  v. 
Cincinnati  First  Cong.  Church,  14  Ohio  St. 
31;  Bryant  v.  Goodwin,  9  Ohio  St.  471. 
See  also  In  re  Port  Rowan  High  School 
Trustees,  23  U.  C.  C.  P.  11;  Port  Hope 
School  Trustees  v.  Port  Hope,  4  U.  C.  C.  P. 
418;  In  re  Mount  Forest  School  Trustees,  29 
U.  C.  Q.  B.  422;  In  re  Sandwich  School 
Trustees,  23  U.  C.  Q.  B.  639. 

The  form  of  certificate  prescribed  by  stat- 
ute as  the  basis  of  a  school  levy  is  manda- 
tory. St.  Louis,  etc.,  R.  Co.  v.  People,  177 
111.  78,  52  N.  E.  364;  Chicago,  etc.,  R.  Co. 
V.  People,  163  111.  616,  45  N.  E.  122. 

The  absence  of  a  date  has  been  held  to  be 
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sary  to  show  that  the  prerequisites  of  a  lawful  tax  have  been  complied  with/^ 
and  shall  specify  with  certainty  the  purpose  or  purposes  for  which  the  tax  is 
required;  and,  when  required  for  several  purposes,  shall  state  specifically  the 
amount  required  for  each  purpose.^^  Where  such  certificate  or  estimate  is  to  be 
made  by  a  school-board,  it  should  be  made  and  signed  at  or  under  the  authority 
of  a  meeting  of  such  board,^^  although  the  court  may,  in  proceedings  before  it 
relating  to  such  tax,  and  upon  a  proper  showing,  permit  the  certificate  to  be  after- 
ward signed. Mere  irregularities  or  informalities,  however,  in  such  a  certificate 


a  fatal  defect.  In  re  South  Fredericksburgli 
School  Trustees,  37  U.  C.  Q.  B.  534. 

Attestation. —  The  oath  of  the  clerk  or 
other  officer  attached  to  such  certificate 
should  verify  all  the  material  facts  therein 
stated.  State  v.  Padden,  44  N.  J.  L.  151. 
But  Minn.  Gen.  St.  (1894)  §  3802,  providing 
that  the  clerk  of  the  board  of  education 
shall  furnish  to  the  county  auditor  an  at- 
tested copy  of  his  record,  stating  the  amount 
of  money  voted  to  be  raised  by  the  district 
for  school  purposes,  or  by  the  board  of  edu- 
cation, is  not  mandatory  so  that  if  the  copy 
of  the  resolution  of  the  board  sent  to  the 
auditor  is  not  attested,  it  does  not  vitiate 
the  tax.  State  v.  West  Duluth  Land  Co.,  75 
Minn.  456,  78  N.  W.  115. 

Fixing  rate.— Under  Mo.  Rev.  St.  §  8005, 
which  provides  that  whenever  it  shall  be- 
come necessary  in  the  judgment  of  the 
boards  of  directors  of  any  school-district  to 
increase  the  annual  rate  for  school  purposes, 
they  shall  determine  the  rate  and  submit  to 
the  voters  whether  the  tax  shall  be  increased 
as  proposed  by  them,  where  the  estimates 
returned  by  the  several  school-districts  show 
that  the  boards  fixed  the  rates,  and  that  a 
majority  of  the  voters  voted  in  favor  of  an 
increase  of  the  levy  to  those  rates,  the  esti- 
mates sufficiently  fix  the  rate  from  which  to 
deduce  the  average  rate  of  the  districts  for 
taxation  for  school  purposes.  State  ij.  Han- 
nibal, etc.,  R.  Co.,  135  Mo.  618,  37  S.  W. 
532. 

29.  Kaighn  v.  Browning,  28  N.  J.  L.  556. 

Call  of  meeting. — Where  a  meeting  of  the 
inhabitants  of  a  school-district  is  held,  and 
money  voted  to  be  raised  by  taxation  at  a 
special  meeting,  the  previous  action  of  the 
trustees  in  calling  the  meeting  pursuant  to 
statute  should  appear  in  the  certificate  of  the 
clerk  to  the  assessor.  Lamb  v.  Hurff,  38 
N.  J.  L.  310. 

Notice  of  district  meeting. — A  trustee's 
certificate,  required  as  evidence  of  the  fact 
that  a  tax  for  a  free  school  has  been  author- 
ized by  the  inhabitants  of  a  district,  which 
states  that  the  notice  was  given  in  accord- 
ance with  the  act,  is  insufficient;  it  should 
state  what  notice,  when  and  where  put  up,  and 
all  facts  necessary  to  show  compliance  with 
the  law,  and  also  that  the  meeting  was  to 
determine  whether  a  tax  should  be  author- 
ized for  a  free  school.  Quaid  v.  Middlesex 
County  School  Dist.  No.  37,  49  N.  J.  L.  607, 
10  Atl.  191 ;  Hardcastle  v.  Hodge,  27  N  J.  L. 
551  [affirming  26  N.  J.  L.  143].  But  the 
certificate  need  not  state  fully  tlie  places  at 
which  the  notices  of  the  meeting  were 
posted,  if  it  states  that  they  were  posted  in 


"  at  least  three  public  places  in  said  dis- 
trict."   State  V.  Donahay,  30  N.  J.  L.  404. 

30.  Chicago,  etc.,  R.  Co.  v.  People,  163  111. 
616,  45  N.  E.  122  (holding  that  a  certificate 
that  a  certain  amount  is  needed  for  school 
purposes  and  a  certain  other  amount  for 
"  heating  and  repairing  purposes  "  is  insuffi- 
cient to  authorize  a  tax  for  building  pur- 
poses) ;  Locker  v.  Keller,  110  Iowa  707,  80 
N.  W.  433;  State  v.  Garrabrant,  32  N.  J.  L. 
444.  See  also  In  re  Port  Rowan  High  School 
Trustees,  23  U.  C.  C.  P.  11;  In  re  South 
Fredericksburgh  Tp.  School  Trustees,  37 
U.  C.  Q.  B.  534. 

Stipulation  waiving  objection  to  a  certifi- 
cate, in  that  it  did  not  properly  state  the 
purpose  for  which  the  tax  was  to  be  levied 
see  St.  Louis,  etc.,  R.  Co.  v.  People,  225  111. 
418,  80  N.  E.  303. 

31.  St.  Louis,  etc.,  R.  Co.  v.  People,  177 
111.  78,  52  N.  E.  364,  holding  also  that  a  cer, 
tificate  of  levy  for  school  purposes  generally 
does  not  imply  authority  to  extend  a  tax 
for  building  purposes. 

In  New  Jersey  a  certificate  of  the  proceed- 
ings of  a  meeting  for  directing  special  school 
taxes  to  be  raised  and  applied  to  different 
purposes  should  show  apportionment  by  the 
meeting  of  a  specified  amount  for  each  pur- 
pose. State  V.  Padden,  44  N.  J.  L.  151; 
Corrigan  v.  Duryea,  40  N.  J.  L.  266;  Bang- 
hart  V.  Sullivan,  36  N.  J.  L.  89. 

32.  Chicago,  etc.,  R.  Co.  v.  People,  184 
111.  240,  56  N.  E.  367  (holding  that  a  tax 
levied  upon  a  certificate  which  is  not  made 
until  after  the  meeting  of  the  board  at  which 
the  tax  is  voted,  and  which  is  signed  by  the 
directors  at  different  times  and  places,  is 
void)  ;  People  v.  Chicago,  etc.,  R.  Co.,  183 
111.  311,  55  N.  E.  682. 

That  the  levy  is  authorized  by  an  order  of 
the  board  need  not  be  recited  in  the  estimate. 
Kansas  City,  etc.,  R.  Co.  v.  Chapin,  162  Mo. 
409,  62  S.  W.  1000. 

Signing. — A  certificate  of  levy  of  a  school 
tax  signed  by  the  members  of  a  school-board 
of  education  as  "  directors  "  is  a  fatal  error. 
Chicago,  etc.,  R.  Co.  v.  People,  171  111.  544, 
49  N.  E.  489.  Compare  Cairo,  etc.,  R.  Co. 
V.  Mathews,  152  111.  153,  38  N.  E.  623. 

33.  Indiana,  etc.,  R.  Co.  r.  People,  201  111. 
351,  66  N.  E.  293,  holding  that  where  such 
a  certificate  is  signed  by  the  president  and 
clerk  only,  under  the  belief  that  it  is  suffi- 
cient—  the  other  members  acquiescing  in  thr* 
certificate,  and  being  ready  to  sign  it  if 
necessary,  it  is  proper  on  the  trial  of  pro- 
ceedings to  enforce  tlie  tax  to  permit  the 
amendment  of  the  certificate  by  attaching 
the  names  of  the  other  members. 
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or  estimate  will  not  ordinarily  invalidate  the  tax/*  and  they  may  be  corrected  by 
amendment,^^  although  a  void  certificate  cannot  be  so  amended.^^ 

(c)  Power  and  Duty  to  Levy  Af*er  Certificate  or  Estimate  Furnished.  Under 
some  statutes  where  the  provisions  relating  to  certificates,  estimates,  etc.,  have 
been  complied  with,  the  authorities  whose  duty  it  is  to  levy  the  taxes  are  bound 
to  levy  the  amount  or  rate  so  reported,  within  the  prescribed  limits,  and  have  no 
revisory  powers  over  such  amount  or  rate,^'  and  mandamus  will  lie  to  compel 
them  to  levy  the  tax.^^  Under  other  statutes,  however,  the  provisions  relating  to 
such  reports,  estimates,  etc.,  are  held  to  be  merely  directory,  and  the  levying  board 
or  officers  are  held  not  bound  to  levy  the  amount  or  rate  so  reported,  but  may  exer- 
cise their  discretion  within  specified  limits.^^  And  under  still  other  statutes  the 
school  authorities  must  report  or  certify  the  amount  to  be  raised  for  school  pur- 
poses, leaving  to  the  levying  officers  the  ascertainment  of  the  rate  at  which  the 
tax  shall  be  extended.*^ 


Where  a  tax  levy  has  been  voted  and  as- 
sented to  at  a  meeting  of  a  school-board,  but 

the  certificate  of  levy  is"  signed  only  by  a 
part  of  the  board,  under  the  belief  that  'such 
signing  is  proper,  the  court  at  a  hearing  of 
objections  to  the  rendition  of  a  judgment  for 
taxes  levied  under  the  certificate  has  power 
to  permit  the  certificate  to  be  signed  by  the 
other  members  of  the  board.  Indiana,  etc.; 
R.  Co.  V.  People,  201  111.  351,  66  N.  E.  293; 
Chicago,  etc.,  R.  Co.  v.  People,  184  111.  240, 
50  N.  E.  367;  Chicago,  etc.,  R.  Co.  v.  People, 
183  111.  247,  55  N.  E.  680;  Spring  Valley 
Coal  Co.  V.  People,  157  111.  543,  41  N.  E. 
874  ^distinguishing  People  v.  Smith,  149  111. 
549,  36  N.  E.  971]. 

34.  Chicago,  etc.,  R.  Co.  v.  People,  205  111. 
625,  69  N.  E.  72;  Chicago,  etc.,  R.  Co.  v. 
People,  155  111.  276,  40  N.  E.  602;  Moore  v. 
Fessenbeck,  88  111.  422;  Buck  v.  People,  78 
111.  560;  Kirchner  v.  Wapsinonoc  School  Tp., 
(Iowa  1908)  118  N.  W.  51;  Cooper  v.  Nel- 
son, 38  Iowa  440;  Rose  v.  Hindman,  36  Iowa 
160;  St.  Louis,  etc.,  R.  Co.  v.  Gracy,  126 
Mo.  472,  29  S.  W.  579,  (1894)  22  S.  W.  736. 

35.  Chicago,  etc.,  R.  Co.  v.  People,  184  111. 
240,  56  N.  E.  367;  St.  Louis,  etc.,  R.  Co.  r. 
People,  177  111.  78,  52  N.  E.  364;  Spring 
Valley  Coal  Co.  v.  People,  157  111.  543,  41 
N.  E*.  874;  State  v.  Paddock,  36  Nebr.  263, 
54  N.  W.  515. 

Changing  date. — A  certificate  of  levy  exe- 
cuted the  day  after  the  date  of  the  board 
meeting  by  the  president  and  clerk  may  be 
amended  on  the  trial  of  proceedings  to  en- 
force the  taxes  by  changing  the  date  to  con- 
form to  that  of  the  board  meeting.  Indiana, 
etc.,  R.  Co.  V.  People,  201  111.  351,  66  N.  E.  293. 

A  clerical  error  in  the  omission  of  a  dollar 
mark  in  a  certificate  of  levy  on  which  a 
special  school  tax  was  extended,  in  designat- 
ing the  amount  to  be  levied,  may  be  cor- 
rected, by  amendment  in  an  action  to  en- 
force the  tax.  Keokuk,  etc.,  Bridge  Co.  v. 
People,  161  111.  132,  43  N.  E.  691. 

36.  Chicago,  etc.,  R.  Co.  v.  People,  184  111. 
240,  56  N.  E.  367;  People  v.  Chicago,  etc., 
R.  Co.,  183  111.  311,  55  N.  E.  682;  Chicago, 
etc.,  R.  Co.  V.  People,  171  111.  544,  49  N.  E. 
489 ;  People  v.  Smith,  149  111.  549,  36  N.  E.  971. 

37.  Florida. —  Tomasello  v.  Santa  Rosa 
County  Bd.  of  Public  Instructions,  55  Fla. 
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341,  45  So.  886,  holding  that  under  Laws 
(1907),  cc.  5596,  5606,  the  county  commis- 
sioners have  no  power  to  revise  the  decision 
of  the  county  board  of  public  instruction,  as 
to  the  millage  required  for  the  maintenance 
of  the  necessary  county  schools,  when  it  is 
within  the  constitutional  limits,  and  the  esti- 
mates include  no  illegal  items.  Compare  State 
V.  Volusia  County,  28  Fla.  793,  10  So.  14. 

Michigan. —  Rogers  Tp.  Union  School-Dist. 
V.  Parris,  97  Mich.  593,  56  N.  W.  924,  holding 
that  a  town  supervisor  has  no  discretion,  but 
is  bound  to  spread  upon  the  tax  roll  of  his 
township  the  amount  of  a  school  tax  which 
is  certified  to  him,  and  directed  by  the  board 
to  be  spread.  See  also  Detroit  Bd.  of  Edu- 
cation D.  Detroit,  80  Mich.  548,  45  N.  W.  585. 

Missouri. —  In  re  Powers,  52  Mo.  218. 

0/ao.— State  v.  Capeller,  39  Ohio  St.  455. 

Pennsylvania.- —  Com.  v.  Shaw,  96  Pa.  St . 
268. 

Texas. —  Crockett  v.  Crockett  Independent 
School  Dist.,  44  Tex.  Civ.  App.  428,  98  S.  W. 
889,  holding  that  where  city  schools  are 
under  the  control  of  a  board  of  trustees,  and 
such  board  determines  in  its  discretion  tht^i 
amount  of  taxes,  within  the  authorized 
limit,  which  shall  be  levied  for  the  ensuing 
year,  the  city  council  has  no  discretion  but 
to  levy  the  amount  certified. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  242. 

38.  People  v.  Lake  County  Com'rs,  12  Colo. 
89,  19  Pac.  892.  And  see,  generally,  Man- 
damus, 26  Cyc.  287. 

Burden  of  proof. — A  taxpayer  who  seeks 
by  mandamus  brought  some  months  after  a 
board  of  education  has  certified  a  school  tax 
to  a  county  auditor,  who  places  it  on  the  tax 
list  in  a  reduced  form,  to  compel  the  auditor 
to  place  the  original  estimate  on  the  list, 
has  the  burden  of  showing  that  the  board  of 
education  did  not  consent  to  the  reduction. 
State  !).  Capeller,  39  Ohio  St.  455. 

39.  Woodland  Bd.  of  Education  v.  Wood- 
land, 129  Cal.  599,  62  Pac.  173;  Sacramento 
Bd.  of  Education  v.  Sacramento,  96  Cal.  42, 
30  Pac.  838;  State  v.  New  Orleans,  121  La. 
762,  46  So.  798;  State  v.  Omaha,  39  Nebr. 
745,  58  N.  W.  442. 

40.  Chicago,  etc.,  R.  Co.  v.  People,  205  111. 
625,  69  N.  E.  72. 
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(vi)  Assessment  and  Extension  of  Tax  '^^  —  (a)  Power  to  Assess  in 
General.  A  tax  for  school  purposes  must  be  based  upon  a  valid  assessment/^ 
made  by  properly  qualified  and  authorized  assessors ;  and  if  a  school  tax  has 
been  properly  levied,  filed,  and  ordered,  it  is  the  duty  of  the  assessing  officers  to 
make  the  assessment  in  accordance  therewith,**  and  an  action  will  lie  to  compel 
them  to  do  so,*^  as  by  mandamus.*^  Moneys  voted  to  be  raised  by  a  school-district 
may  be  assessed  by  assessors  chosen  after  such  vote.*^  An  illegal  assessment  may 
be  revoked  by  the  assessors  making  it,  and  a  new  assessment  made  without  a 
second  certificate  or  estimate  from  the  district  officers ;  or  if  they  neglect,  or 
have  no  time,  to  make  another  assessment  before  their  term  of  office  expires,  a 
second  certificate  or  estimate  may  be  made  to  their  successors,  who  may  make 
the  new  assessment.*^  Where  property  situated  in  one  school-district  is  by  mis- 
take assessed  for  school  taxes,  which  are  paid,  in  another  district,  the  school 
authorities  of  the  former  district  have  no  remedy  in  equity  to  compel  the  amount 
thereof  to  be  extended  as  omitted  taxes. Unless  required  by  statute,  an  assess- 
ing officer  need  not  give  a  bond,^^  and  unless  so  required  the  failure  to  take  a  bond 
from  him  will  not  invalidate  the  assessment. 

(b)  Time  For  Assessment.  While  as  a  general  rule  an  assessment  of  school 
taxes  should  be  made  at  or  within  the  time  prescribed  by  statute  therefor,^^  it  is 
ordinarily  held  that  unless  negative  words  are  used  in  the  statute,  making  the 
assessment  illegal  if  such  provision  is  disregarded,  the  time  prescribed  is  merely 
directory,  and  that  a  tax  will  be  valid,  although  not  assessed  until  after  such 


41.  Effect  of  change  of  boundaries  or  crea- 
tion of  new  district  see  infra,  III,  F, 
4,  f. 

42.  People  V.  Stockton,  etc.,  R.  Co.,  49  Cal. 
414. 

43.  People  v.  Stockton,  etc.,  R.  Co.,  49  Cal. 
414;  Benson  v.  Bloomfield  Tp.,  58  N.  J.  L. 
491,  33  Atl.  855. 

Under  Mo.  Rev.  St.  §  7125,  as  amended 
by  Laws  ( 1885 ) ,  providing  that  on  receipt 
of  the  estimates  of  the  varioi/s  districts  the 
county  clerk  shall  proceed  to  assess  the 
amount  so  returned  on  all  taxable  property, 
the  county  clerk  has  no  authority  to  assess 
property  for  school  or  other  purposes,  but  his 
duty  is  merely  to  extend  and  apportion  the 
amounts'  of  revenue  for  school  purposes  upon 
the  property  assessed  for  each  school-district. 
Laclede  County  School  Dist.  No.  1  v.  Wicker- 
sham,  34  Mo.  App.  337.  See  also  State  v. 
Byers,  67  Mo.  706. 

In  Vermont  the  prudential  committee  of 
the  district  is  alone  authorized  by  law  to 
assess  and  certify  a  school  tax  to  pay  the 
expenses  of  removing  a  school-house.  John- 
son V.  Sanderson,  34  Vt.  94.  But  if  one  is 
elected  as  the  prudential  committee,  who  is 
ineligible  for  that  office,  his  assessment  of 
a  tax  voted  by  the  district  is  invalid.  Wood- 
cock V.  Bolster,  35  Vt.  632. 

Where  assessors  are  to  be  appointed  by  a 
school  commissioner  to  assess  a  tax,  the 
school-district  concerned  is  a  necessary  party 
and  must  have  notice.  Peckham  v.  Bicknell, 
11  R.  I.  596. 

De  facto  officer. — An  assessor  who  has  been 
regularly  appointed  and  recognized  as  such 
by  the  school-board  is  a  de  facto  officer. 
U.  S.  Fidelity,  etc.,  Co.  v.  Somerset  Bd.  of 
Education,  86  S.  W.  1120,  27  Ky.  L.  Rep. 
863. 

44.  Wood  V.  Tipton  School  Corp.,  132  Ind. 


206,  31  N.  E.  799,  holding  that  where  the 
trustees  of  a  school  corporation  make  a 
levy  of  a  special  school  tax  within  the  limits 
prescribed  by  law,  the  county  auditor  has 
no  authority  to  reduce  the  levy  and  make  the 
assessment  at  a  lower  rate  under  the  direc- 
tions of  the  board  of  commissioners  of  the 
county. 

An  assessor  need  not  go  behind  the  records 

to  see  that  a  school-district  meeting  at  which 
a  tax  was  voted  was  legally  called.  Saxtoa 
V.  Nimms,  14  Mass.  315. 

It  is  no  grounds  for  a  refusal  to  make  an 
assessment  in  accordance  with  the  levy  that 
it  appears  to  the  assessing  officer  that  the 
levy  is  unnecessary  (Cole  v.  State,  131  Ind. 
591,  31  N.  E.  458)  ;  nor  can  his  failure  to 
make  the  assessment  be  excused  by  any  cus- 
tom in  the  auditor's  office  (Cole  v.  State, 
supra ) . 

45.  Wood  V.  Tipton  School  Corp.,  132  Ind. 
206,  31  N.  E.  799. 

46.  Smith  v.  Swain,  71  N.  H.  277,  52  Atl. 
857.  And  see,  generally,  Mandamus,  26 
Cyc.  287. 

47.  Pond  V.  Negus,  3  Mass.  230,  3  Am. 
Dec.  131. 

48.  Pond  V.  Negus,  3  Mass.  230,  3  Am. 
Dec.  131. 

49.  Pond  V.  Negus,  3  Mass.  230,  3  Am. 
Dec.  131. 

50.  Jackson  County  Dist.  No.  153  v.  Jack- 
son County  Dist.  No.  154,  232  111.  322,  83 
N.  E.  849. 

51.  U.  S.  Fidelity,  etc.,  Co.  v.  Somerset  Bd. 
of  Education,  86  S.  W.  1120,  27  Kv.  L.  Rep. 
863. 

52.  U.  S.  Fidelity,  etc.,  Co.  v.  Somerset  Bd. 
of  Education,  86  S.  W.  1120,  27  Ky.  L.  Rep. 
863. 

53.  Wilcox  r.  Eagle  Tp..  81  Mich.  271,  45 
N.  W.  987. 
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time;  ^*  and  under  some  statutes  if  the  assessment  is  not  made  at  the  proper  time 
the  tax  shall  be  assessed  in  a  succeeding  year.^^  It  has  also  been  held  that  the 
time  named  in  the  vote  of  a  district,  for  the  payment  of  the  money  raised,  does 
not  prevent  the  assessors  from  making  the  assessment  after  the  expiration  of 
such  time.^^  A  provision  requiring  a  school-district  clerk  to  certify  the  vote  of 
the  district  to  the  assessing  officers  within  a  certain  time  is  merely  directory  in 
respect  to  time,  and,  where  the  tax  has  been  voted,  it  is  the  duty  of  the  assessing 
officers  to  seasonably  assess  the  tax  after  such  vote  has  been  certified  to  them, 
although  the  vote  has  not  been  certified  until  after  the  time  specified."  In  some 
cases  the  rule  is  that  the  tax  shall  not  be  assessed  until  the  money  voted  by  the 
district  is  required;  but  this  does  not  mean  that  it  shall  not  be  assessed  until 
the  very  day  that  it  is  required,  but  the  assessing  officers  have  a  right  to  antici- 
pate the  wants  of  the  district,  and  may  legally  assess  it  at  a  reasonable  time  before 
it  is  actually  required.^^ 

(c)  Mode  of  Assessment  in  General.  Where  no  other  or  dift"erent  method  is 
provided  for  making  assessments  in  school-districts,  the  provisions  of  the  general 
laws  governing  assessments  must  be  followed.®*^  In  some  jurisdictions,  however, 
the  mode  of  making  assessments  of  school  taxes  and  the  procedure  connected  there- 
with is  regulated  by  constitutional,  statutory,  or  charter  provisions,®^  and  in  making 
such  an  assessment  there  must  be  at  least  a  substantial  compliance  with  such  pro- 
visions,®^ as  with  provisions  requiring  notice  of  the  proceedings  to  be  given, ®^  and 
relative  to  the  property  upon  which  the  assessment  shall  be  made.®*    A  failure  to  at 


54.  Williams  v.  Lunenburg  School  Dist. 
No.  1,  21  Pick.  (Mass.)  75,  32  Am.  Dec.  243; 
Pond  V.  Negus,  3  Mass.  230,  3  Am.  Dec.  131 
(holding  that  a  statute  requiring  that  a 
school-district  tax  shall  be  assessed  within 
thirty  days  after  the  clerk  of  the  district  has 
certified  to  the  assessors  the  amount  of  the 
tax  to  be  raised  is  directory  only  and  does 
not  prohibit  an  assessment  after  that 
period);  Johnson  v.  Dole,  3  N.  H.  328; 
Thomas  v.  Clapp,  20  Barb.  (N.  Y.)  165 
[affirmed  in  20  Barb.  168  note]  ;  Gale  v. 
Mead,  2  Den.  (N.  Y.)  160;  Water  v.  Daines, 
4  Vt.  601. 

55.  Wilcox  V.  Eagle  Tp.,  81  Mich.  271,  45 
N.  W.  987,  holding  that  under  Howell  St. 
§  5090,  so  providing,  an  assessment  may  be 
made  in  the  succeeding  year,  where  it  failed 
in  the  proper  year  on  account  of  the  failure 
of  the  school-board  to  certify  it  to  the  town- 
ship clerk  in  time  for  the  supervisor  to 
spread  it  on  his  roll. 

56.  Pond  V.  Negus,  3  Mass.  230,  3  Am. 
Dec.  131. 

57.  Smith  V.  Swain,  71  N.  H.  277,  52  Atl. 
857. 

58.  Brock  v.  Bruce,  59  Vt.  313,  10  Atl. 

93 

59.  Brock  v.  Bruce,  59  Vt.  313,  10  Atl. 
93. 

60  Chadwick  v.  Crapsey,  35  N.  Y.  196; 
Stephens  v.  Multnomah  County  School  Dist. 
No.  21,  6  Oreg.  353.  And  see,  generally, 
Taxations'. 

Record  of  proceedings. — Where  school  trus- 
tees are  vested  with  a  discretion  as  to  the 
rate  of  taxation  to  be  imposed  for  sehool 
purposes,  there  should  be  some  order  or 
equivalent  entry  in  the  books  of  the  district 
evidencing  their  proceedings  fixing  such  rate; 
but  a  mere  tax  book  with  the  names  of  the 
taxpayers  inserted  therein,  and  the  amount 
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of  their  property,  and  the  school  tax  as- 
sessed against  each  taxpayer  opposite  his 
name,  sufficiently  evidences  the  rate  fixed. 
Eakins  v.  Eakins,  20  S.  W.  285,  14  Ky.  L. 
Rep.  562. 

61.  See  Perkins  v.  Langmaid,  34  N.  H.  315. 
Under  Vt.  Gen.  St.  c.  84,  §  67,  providing 

that  the  grand  list  to  be  completed  May  15 
shall  be  the  list  on  which  all  school-district 
taxes  voted  on  the  1st  day  of  March,  or  any 
time  within  one  year  thereafter,  shall  be 
assessed,  a  tax  voted  on  the  29th  day  of 
March  cannot  be  levied  on  the  grand  list  of 
the  preceding  year,  although  expressly  made 
so,  but  must  be  on  the  list  completed  in  the 
May  following  the  vote.  Capron  v.  Rais- 
trick,  44  Vt.  515.  Compare  Waters  v. 
Daines,  4  Vt.  601. 

62.  Smith  v.  Bohler,  72  Ga.  546.  See  In 
re  De  la  Haye,  3  U.  C.  C.  P.  23. 

The  requirements  of  appraisal,  and  remit- 
tance to  taxpayers  of  their  proportionate 
share  of  the  appraised  value  of  school  prop- 
erty under  R.  I.  Pub.  Laws  (1903),  c.  1101, 
are  mandatory,  and  an  assessment  against 
taxpayers  in  a  district,  made  without  any 
precedent  appraisal  of  the  property  in  the 
district,  or  any  remission  to  taxpayers  of 
their  proportionate  share  of  the  appraised 
school  property,  is  illegal  and  void.  Tefft  c. 
Lewis,  27  R.  1.  9,  60  Atl.  243. 

63.  Peckham  v.  Bicknell,  11  R.  I.  596, 
holding  that  assessors  appointed  under  Rev. 
St.  c.  64,  §  4,  by  the  school-commissioners  to 
assess  a  special  school  tax,  and  acting  under 
the  commissioner's  warrant,  must  give  proper 
notice  and  thereafter  make  the  assessment 
upon  their  own  judgment. 

64.  Smith  v.  Bohler,  72  Ga.  546  (holding 
that  an  assessment  made  by  taking  the  re- 
turns of  the  county  tax  receiver,  and  assess- 
ing upon  the  property  therein  returned  the 
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least  substantially  comply  with  such  provisions  renders  an  assessment  invalid, 
except  that  an  assessment  will  not  be  invalid  by  reason  of  a  failure  to  comply  with  a 
provision  which  is  merely  directory.  Mere  irregularities  or  informalities,  how- 
ever, in  an  assessment  will  not  vitiate  a  tax  founded  thereon/^  unless  such  irregu- 
larities result  from  fraud;  but  they  may  be  corrected  from  the  district  records. 
Thus  an  assessment  will  not  be  vitiated  by  an  omission  through  misinformation, 
mistake  of  fact  or  error  of  judgment  to  tax  some  property  in  the  district,'"  or  to 
tax  some  persons  liable  to  assessment. '^^  School  authorities  in  making  an  assess- 
ment acquire  jurisdiction  of  the  persons  to  be  taxed  and  of  the  subject-matter, 
and  the  fact  that  an  excessive  assessment  is  made  does  not  invalidate  the  whole 
assessment,  but  is  merely  an  irregularity  which  may  be  corrected,  and  is  invalid 
only  as  to  the  excess,'^  unless  it  is  an  unreasonable  one;  and  it  has  been 
held  that  in  making  an  assessment  the  assessing  officers  have  no  right  to  anticipate 
that  taxpayers  who  are  solvent  will  not  pay  their  taxes  and  assess  enough  more 
to  cover  that  contingency."^^  The  fact  that  the  rate  at  which  property  is  assessed 
is  too  low  cannot  be  urged  by  a  taxpayer  as  an  objection  to  the  tax."^*^ 

(d)  Listing  Persons  and  Property.  There  must  be  a  substantial  compliance 
with  the  statutory  requirements  relative  to  the  preparation  of  lists  or  invoices 
of  taxable  persons  and  property  of  the  district."  If  the  tax  listers  make  a  wrong- 
ful designation  of  taxpayers  or  property  taxable,  and  refuse  or  neglect  to  correct 
it  when  properly  requested,  they  are  liable  to  the  school-district  for  damages 
resulting  from  its  being  thereby  deprived  of  the  benefit  of  a  list  upon  such  prop- 
erty. In  some  jurisdictions  the  taxpayers  are  required  to  deliver  to  the  assessor 
written  lists  of  their  property,  for  purposes  of  taxation;  and  if  a  taxpayer  in 
making  out  his  list,  either  through  iiegligence  or  fraud,  wrongfully  lists  his  prop- 


percentage  named  by  the  board  of  education, 
is  a  legitimate  method  of  imposing  an  edu- 
cational tax)  ;  State  v.  Burford,  82  Mo.  App. 
343;  Moss  V.  Hinds,  29  Vt.  188  (holding 
that,  in  assessing  a  school-district  tax,  it  is 
the  duty  of  the  committee  to  assess  upon  all 
lands  mentioned  in  the  grand  list  in  the 
district  in  which  they  actually  lie,  whether 
such  district  is  rightfully  mentioned  in  the 
grand  list  or  not,  and  to  exclude  from  such 
assessment  such  lands  as  are  not  in  the 
district,  although  they  are  incorrectly  desig- 
nated as  being  there,"^  but  that  they  cannot 
assess  upon  lands  wholly  omitted  from  the 
list,  although  they  know  them  to  be  in  the 
district) . 

65.  Loud  V.  Darling,  7  Allen  (Mass.)  205; 
Taft  V.  Wood,  14  Pick.  (Mass.)  362. 

66.  Thomson  v.  Harris,  88  Hun  (N.  Y.) 
478,  34  N.  Y.  Suppl.  885 ;  Gates  v.  Beckwith, 
2  Ohio  Dec.  (Reprint)  394,  2  West.  L.  Month. 
589  (as  to  time  of  notice  of  tax  voted)  ; 
Meisner  v.  Meisner,  32  Nova  Scotia  320. 

67.  State  v.  Bremond,  38  Tex.  116. 

68.  State  v.  Bremond,  38  Tex.  116. 

69.  Ovitt  V.  Chase,  37  Vt.  196,  holding 
that  an  error  of  listers  in  setting  lands  in  the 
wrong  school-district  is  not  conclusive  upon 
the  owner  or  the  district  for  purposes  of 
taxation,  if  the  town  records  furnish  the 
necessary  means  of  correcting  it. 

70.  Vittum  V.  People,  183  111.  154,  55 
N.  E.  689  (holding  that  the  omission  of  prop- 
erty included  in  a  school-district  when  com- 
l)uting  the  assessed  valuation  of  property  to 
ascertain  the  rate  per  cent  for  school  "pur- 
poses does  not  vitiate  the  entire  school  levy, 
but  only  such  a  portion  thereof  as  is  ex- 


cessive )  ;  Merritt  v.  Farris,  22  111.  303 ;  Scho- 
field  V.  Watkins,  22  111.  66;  George  v.  Men- 
don  Second  School  Dist.,  6  Mete.  (Mass.) 
497;  Meisner  v.  Meisner,  32  Nova  Scotia  320. 
See  also  Moss  v.  Hinds,  29  Vt.  188.  But 
compare  Auditor-Gen.  r.  McArthur,  87  Mich. 
457,  49  N.  W.  592,  holding  that,  where  the 
statute  requires  that  all  taxes  shall  be  levied 
upon  all  the  taxable  property  of  the  district, 
a  tax  on  only  a  part  of  a  school-district  is 
void. 

71.  Schofield  v.  Watkins,  22  111.  66. 

72.  Norris  v.  Jones,  7  Misc.  (N.  Y.)  198, 
27  N.  Y.  Suppl.  209  [affirmed  in  81  Hun  304, 
27  N.  Y.  Suppl.  209,  30  N.  Y.  Suppl.  1134] ; 
Rowell  V.  Horton,  57  Vt.  31. 

73.  State  v.  Hannibal,  etc.,  R.  Co.,  135 
Mo.  618,  37  S.  W.  532.  And  see  supra,  III, 
F,  4,  a,  (V),  (c). 

74.  Rowell  r.  Horton,  57  Vt.  31. 

75.  Rowell  V.  Horton,  57  Vt.  31.  Cojnpare 
Chandler  v.  Bradish,  23  Vt.  416. 

76.  State  v.  Hannibal,  etc.,  R.  Co.,  135 
Mo.  618,  37  S.  W.  532. 

77.  Creech  v.  Common  School  Dist.  No.  15, 
10'2  S.  W.  804,  31  Ky.  L.  Rep.  379;  Collins 
V.  Masden,  74  S.  W.  720,  25  Kv.  L.  Rep.  81; 
Roger  V.  Bowen,  42  N.  H.  102. 

78.  St.  Johnsburv  School  Dist.  No.  1  r. 
Kittridge,  27  Vt.  650. 

A  school-district  may  sustain  an  action 
against  the  tax  listers  if  they  designate  any 
])art  of  the  ]noporty  which  belongs  to  and 
is  taxable  in  tlieir  "district  as  belonging  to 
and  tiixable  within  another  district.  St. 
Johnsburv  School  Dist.  No.  1  r.  Kittridge, 
27  Vt.  650. 

79.  Sanford  r.  Dick,  15  Conn.  447. 

[III.  F,  4,  e,  (VI),  (D)] 


1022    [35  Cyc]    SCHOOLS       D  SCEOOL-DISTRIGTS 


erty  so  that  a  wrongful  assessment  is  made  thereon,  he  cannot  complain  thereof.^ 
The  record  of  a  taxpayer's  invoice  of  his  property  is  prima  facie  evidence  of  a 
proper  invoice,  until  the  contrary  is  shown. 

(e)  Description.  The  assessment  should  contain  an  accurate  description  of 
the  land  and  other  property  assessed,  although  it  has  been  held  that  the  descrip- 
tion is  sufficient  if  it  can  be  made  certain  by  extrinsic  evidence;  and  under 
some  statutes  such  description  may  be  based  upon  the  description  contained  in 
a  municipal  or  county  valuation/*  and  may  be  assessed  either  to  the  owner  of 
the  property  or  to  the  person  in  possession  thereof.  An  assessment  on  one  lot 
or  portion  of  land,  part  of  which  does  not  lie  within  the  district,  is  void  as  to  the 
whole  of  that  lot  or  parcel;  but  this  does  not  affect  the  validity  of  the  assessment 
on  other  lands  within  the  district  to  the  same  owner,  by  separate  descriptions.*^ 

(f)  Valuation.  The  property  which  is  taxable  should  be  taxed  at  its  true 
value,  to  be  determined  by  the  assessing  officers  in  the  manner  prescribed; 
and  an  assessment  will  be  void  if  in  making  such  valuation  the  assessors  fail  prop- 
erly  to  proceed  in  regard  to  a  matter  which  is  jurisdictional,*^  as  where  they  omit 
to  give  notice  to  a  property-owner  of  their  intention  to  ascertain  the  value  of 
his  property;  and  such  failure  renders  them  liable  to  an  owner  so  assessed 
whose  property  is  levied  on  and  taken  pursuant  to  a  warrant  issued  on  such 
illegal  assessment. Under  some  statutes  the  valuation  of  property  for  school 
taxes  may  be  based  upon  the  state,  town,  municipal,  or  county  valuation. 
Power  in  certain  officers  to  assess  a  tax  on  property  in  a  certain  district 
implies  power  to  make  a  valuation  of  the  property  for  the  purpose  of  levying  the 
assessment. 

(vii)  Assessment  Rolls,  Rate  Bills,  and  Tax  Lists.  It  is  usually 
required  that  an  assessment  of  school  taxes  shall  be  spread  or  extended  on  a  par- 
ticular assessment  roll  or  tax  list,®*  which  must  comply  with  all  the  statutory  or 


80.  Sanford  v.  Dick,  15  Conn.  447. 

81.  Blake  v.  Sturtevant,  12  N.  H.  567. 

82.  See  Blackstone  v.  Taft,  4  Gray  (Mass.) 
250. 

83.  Blackstone  v.  Taft,  4  Gray  (Mass.) 
250. 

84.  Blackstone  v.  Taft,  4  Gray  (Mass.) 
250,  holding  that  a  school-district  valuation 
which  is  expressly  based  on  the  town  valua- 
tion for  the  same  year  need  not  contain  any 
description  of  real  estate  and  machinery 
taxed,  if  it  appears  by  the  correspondence  be- 
tween the  figures  opposite  the  names  of  each 
person  in  the  two  valuations,  and  by  the  de- 
scription in  the  town  valuation,  that  the 
property  is  situated  within  the  school-district. 

85.  Blackstone  v.  Taft,  4  Gray  (Mass.) 
25©. 

86.  Blackstone  v.  Taft,  4  Gray  (Mass.) 
250. 

87.  Blackstone  v.  Taft,  4  Gray  (Mass.) 
250 

88.  Baley  v.  Wortsman,  2  N.  Y.  St.  246  5 
Harling  v.  Mayville,  21  U.  C.  C.  P.  499. 

Separate  valuations  see  Adams  v.  Hyde,  27 
Vt.  221. 

89.  See  Baley  v.  Wortsman,  2  N.  Y.  St. 
246. 

90.  Baley  v  Wortsman,  2  N.  Y.  St.  246. 

91.  Jewell  V.  Van  Steenburgh,  58  N.  Y. 
85  [overruling  Randall  v.  Smith,  1  Den. 
(N.  Y.)  214]  (holding  that  an  omission  to 
give  the  notice  required  is  a  jurisdictional 
defect  which  invalidates  the  tax,  and  renders 
the  trustees  liable  as  trespassers  for  levying 
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on  the  property)  ;  Baley  v.  Wortsman,  2 
N.  Y.  St.  246. 

92.  Georgia. —  Georgia  R.,  etc.,  Co.  V. 
Hutchinson,  125  Ga.  762,  54  S.  E.  725. 

Massachusetts. — Blackstone  v.  Taft,  4  Gray 
250;  Waldron  v.  Lee,  5  Pick.  323,  holding 
that  a  school-district  tax  may  be  assessed  on 
the  valuation  of  property  taken  in  reference 
to  a  town  tax  for  the  same  year. 

Missouri. — Laclede  County  School  Dist.  No. 
1  V.  Wickersham,  34  Mo.  App.  337. 

New  York. —  Baley  v.  Wortsman,  2  N.  Y. 
St.  246. 

Canada. —  Meisner  V.  Meisner,  32  Nova 
Scotia  320. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School- 
Districts,"  §  243. 

If  the  school  trustees  cannot  ascertain  the 
valuation  of  the  property  from  the  town 
assessment  roll,  they  may  assess  property  not 
upon  such  roll  or  change  any  of  the  assess- 
ments thereon,  provided  they  give  notice  to 
the  persons  interested  of  the  completion  of 
their  roll,  specifying  a  day  when  they  will 
meet  to  review  their  assessment.  Jewell  V. 
Van  Steenburgh,  58  N.  Y.  85 ;  Baley  v.  Worts- 
man, 2  N.  Y.  St.  246,  holding  that  under 
Laws  (1864),  c.  555,  tit.  7,  §  6768,  the  school 
trustees  in  such  a  case  shall  proceed  in  the 
same  manner  as  town  assessors  are  required 
to  proceed  in  the  valuation  of  taxable  prop- 
erty, 

93.  Richardson  V.  Sheldon,  1  Pinn,  (Wis,) 
624. 

94.  Folkerts  v.  Powers,  42  Mich.  283,  3 
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charter  requirements  as  to  matters  of  form  and  procedure. If  such  tax  appears 
only  on  a  roll  to  which  it  does  not  belong,  and  is  omitted  from  the  roll  to  which  the 
law  authorizing  it  expressly  assigns  it,  it  is  invalid, except  that,  although  placed  on 
the  wrong  roll,  if  a  marginal  note  therein  shows  that  the  tax  belongs  to  a  par- 
ticular school-district,  the  tax  will  not  be  invalid. The  duty  of  making  a  tax 
roll  must  be  performed  by  the  particular  officer  designated,  in  his  official  capacity, 
and  he  alone  is  responsible  for  the  manner  in  which  it  is  performed;  but  it  has 
been  held  that  the  extension  of  the  tax  on  the  assessment  roll  is  not  a  part  of  the 
assessment  and  levy,  and  that  the  fact  that  it  is  not  spread  on  the  roll  by  the 
proper  officer  does  not  prevent  the  enforcement  of  a  statutory  lien  for  the  tax.^ 
The  unauthorized  entry  of  a  school  tax  against  property  at  a  less  rate  than 
that  levied  by  the  district  does  not  render  the  tax  void  or  relieve  the  property 
from  any  liability  for  any  school  tax  whatever.^  An  assessment  roll  or  book 
in  due  form  is  'prima  facie  proof  of  the  assessment,^  and  of  the  amount  of 
unpaid  taxes,*  and  of  the  fact  that  all  the  required  steps  in  relation  to  the  levy 
and  assessment  have  been  complied  with,  and  therefore  is  prima  facie  proof  of 
the  validity  ^  and  correctness  of  the  tax/  unless  it  is  overcome  by  other  evidence.'' 
A  tax  rate  bill,  as  provided  for  by  some  statutes,  should  be  made  only  for  an 


N.  W.  857;  Ogden  Bd.  of  Education  v.  Brown, 
12  Utah  251,  42  Pac.  1109. 

95.  See  cases  cited  infra,  this  note.  See 
also  supra,  III,  F,  4,  c,  (vi),  (d),  (e),  (f). 

Heading. — A  statutory  provision  that  the 
trustees  of  a  school-district  in  making  an  as- 
sessment shall  "  prefix  to  their  tax  list  a 
heading  showing  for  what  purpose  the  dif- 
ferent items  of  the  tax  is  levied "  requires 
such  heading  to  be  prefixed  whether  the  tax 
is  voted  by  the  district,  or  whether  it  is 
such  a  tax  as  the  trustee  is  by  law  author- 
ized to  levy  without  any  vote  of  the  district; 
but  such  a  provision  is  merely  directory,  and 
the  absence  of  such  heading  does  not  vitiate 
the  assessment.  Thomson  v.  Harris,  88  Hun 
(N.  Y.)  478,  34  N.  Y.  Suppl.  885. 

In  Pennsylvania  a  school  tax  and  a  build- 
ing tax  are  to  be  placed  in  the  same  dupli- 
cate, but  are  to  be  kept  separate.  Mathewson 
V.  Factoryville  School  Directors,  23  Pa.  Co. 
Ct.  121. 

96.  State  v.  Hannibal,  etc.,  R.  Co.,  135  Mo. 
618,  37  S.  W.  532,  holding  that  under  Rev. 
St.  (1889)  §  7717  et  seq.  the  clerk  of  the 
county  court  has  no  power,  without  an  order 
of  the  court,  to  extend  a  school  tax  on  a  tax- 
book  against  railroad  property. 

New  list. — Where  the  law  requires  that  the 
tax  list  shall  be  made  after  the  tax  has  been 
voted,  and  after  such  list  has  been  made  out 
the  previously  voted  tax  is  repealed  and  a 
tax  again  levied,  a  new  list  should  be  made 
out  after  the  latter  vote.  Mead  v.  Gale,  2 
Den.  (N.  Y.)  232. 

97.  Folkerts  v.  Power,  42  Mich.  283,  3 
N.  W.  857. 

98.  Rhomberg  v.  McLaren,  2  Tex.  Civ.  App. 
391,  21  S.  W.  571,  holding  also  that  equity 
will  not  on  that  ground  alone  enjoin  the  col- 
lection of  the  tax. 

99.  Brown  v.  Harris,  52  Mo.  306  (holding 
that  under  the  School  Act  of  1867,  making  it 
the  duty  of  the  county  clerk  to  extend  the 
amount  of  the  school  taxes  on  the  assessment 
books,  the  auditor  had  no  jurisdiction  in  the 
matter,  and  his  mandate  would  not  protect 


the  collector  in  proceeding  to  collect  such 
taxes )  ;  Laclede  County  School  Dist.  No.  1 
V.  Wickersham,  34  Mo.  App.  337  (hold- 
ing that  it  is  the  duty  of  the  county  clerk 
merely  to  extend  and  apportion  the  amounts 
of  revenue  for  school  purposes  upon  the  prop- 
erty assessed  for  each  school-district)  ;  Ogden 
Bd.  of  Education  v.  Brown,  12  Utah  251,  42 
Pac.  1109. 

Mistake  as  to  duty. — ^Where  the  duty  of 
assessing  a  school  tax  is  by  law  in  the  officers 
of  the  school-district,  and  a  certain  town  of- 
ficer, under  an  erroneous  opinion  as  to  his 
duty  and  without  any  improper  motive,  as- 
sesses a  tax  against  the  taxable  property  of 
such  district  and  carries  it  out  on  the  general 
tax  roll  of.  the  town  to  be  collected  by  the 
town  treasurer,  a  taxpayer  against  whose 
land  a  tax  is  so  assessed  and  which  has  been 
returned  as  delinquent,  cannot  maintain  an 
action  for  such  act  against  the  town  officer 
on  his  official  bond  given  to  secure  the  faith- 
ful performance  of  his  dutv.  Alvord  v.  Bar- 
rett, 16  Wis.  175. 

1.  State  V.  Harper,  83  Mo.  670  [reversing 
11  Mo.  App.  301]. 

2.  Seward  v.  Rheiner,  2  Kan.  App.  95,  43 
Pac.  423. 

3.  San  Gabriel  Valley  Land,  etc.,  Co.  V. 
Witmer  Bros.  Co.,  96  Cal.  623,  29  Pac.  500, 
31  Pac.  588,  18  L.  R.  A.  4^5,  470. 

4.  San  Gabriel  Valley  Land,  etc.,  Co.  V. 
Witmer  Bros.  Co.,  96  Cal.  623,  29  Pac.  500, 
31  Pac.  588,  18  L.  R.  A.  465,  470. 

5.  San  Gabriel  Valley  Land,  etc.,  Co.  v. 
Witmer  Bros.  Co.,  96  Cal.  623,  29  Pac.  500, 
31  Pac.  588,  18  L.  R.  A.  465,  470. 

6.  People  V.  Lansing,  55  Cal.  393. 

7.  San  Gabriel  Vallev  Land,  etc.,  Co.  v, 
Witmer  Bros.  Co.,  96  Cal.  623,  29  Pac.  500, 
31  Pac.  588,  18  L.  R.  A.  465,  470;  People  v. 
Lansing,  55  Cal.  393,  holding  that  in  an  ac- 
tion to  recover  a  district  school  tax,  it  is 
error  to  exclude  evidence  that  the  assessment 
roll  had  been  copied  from  the  county  roll, 
and  that  no  assessment  had  in  iact  been 
made. 
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authorized  tax/  and  should  show  with  reasonable  certainty  on  what  list  of  ratable 
property  the  tax  is  laid ;  ^  but  it  will  not  be  invalid  because  it  is  made  for  a  small 
sum  over  that  authorized. A  certificate  attached  to  a  rate  bill  showing  for 
what  purpose  the  tax  is  assessed  is  not  conclusive,  but  may  be  contradicted ; 
and  such  a  certificate  is  not  invalid  because  of  a  mere  clerical  error  therein. 

(viii)  Equalization,  Correction,  or  Setting  Aside  of  Assess- 
ment —  (a)  In  General.  The  record  of  an  assessment  may  be  amended  so  as 
to  make  it  correspond  with  the  facts/^  but  not  by  an  amendment  which  is  contra- 
dictory to  the  facts. In  some  jurisdictions  taxpayers  aggrieved  by  an  assessment 
have  a  right  of  appeal/^  and  if  they  fail  to  take  such  an  appeal  they  will  be  deemed 
to  have  waived  all  objections. An  illegal  assessment  may  also  be  reviewed  and 
set  aside  on  certiorari  brought  by  a  person  aggrieved  ;  but  on  such  certiorari 
the  court  will  not  inquire  into  the  legal  existence  of  the  district,  or  of  the  school 
officers,  as  a  political  corporation.^^  Where  an  assessment  is  null  and  void  the 
courts  cannot  validate  it  by  confirming  it.^^ 

(b)  Statutory  or  Charter  Provisions.  In  some  jurisdictions  a  statutory  board 
of  relief  is  provided  for,  to  review  the  work  of  the  assessors  and  to  correct  errors 
or  inequalities  in  the  assessment  by  making  additions  to  or  deductions  from  the 
tax  list  or  any  part  thereof.^^  The  procedure  of  such  board  must  be  in  compliance 
with  the  statutory  or  charter  provisions,^^  as  that  notice  of  the  time  and  place  of 
the  meeting  at  which  they  act  must  be  duly  given,^^  and  that  the  meeting  must 
be  at  the  time  and  place  fixed  in  such  notice. If  such  board  makes  no  change 


8.  Chandler  v.  Bradish,  23  Vt.  416. 

9.  Sanford  v.  Dick,  15  Conn.  447.  See 
also  Tn  re  De  la  Haye,  3  U.  C.  C.  P.  23. 

Where  an  inhabitant  of  a  school-district 
has  no  list  in  the  district,  his  name  need  not 
appear  in  the  rate  bill  of  a  tax  laid  by  such 
district.    Bull  v.  Griffith,  30  Vt.  273. 

10.  Chandler  v.  Bradish,  23  Vt.  416. 

11.  Brock  V.  Bruce,  58  Vt.  261,  2  Atl.  598. 

12.  Goodwin  v.  Perkins,  39  Vt.  598. 

13.  Perkins  v.  Langmaid,  36  N.  H.  501. 

14.  Perkins  v.  Langmaid,  36  N.  H.  501. 

15.  Carlisle  School  Dist,  v.  Hepburn,  79 
Pa.  St.  159  (to  the  auditor-general)  ;  Mitch- 
ell V.  McCormick,  9  Kulp  (Pa.)  286.  See 
also  In  re  Assessment  School  Rate,  3  Nova 
Scotia  Dec.  122. 

In  West  Virginia  a  void  tax  levy  will  be 
wholly  superseded  by  the  circuit  court,  pro- 
vided the  taxpayers'  petition  for  that  purpose 
is  filed  within  forty  days  from  the  time  of 
making  the  illegal  levy.  Wells  v.  Lincoln 
Dist.  Bd.  of  Education,  20  W.  Va.  157. 

16.  Carlisle  School  Dist.  v.  Hepburn,  79 
Pa.  St.  159. 

In  Rhode  Island,  under  Pub.  St.  c,  58,  §  5, 
an  objection  that  a  school-district  tax  is  in- 
valid because  it  does  not  appear  that  it  was 
raised  to  carry  out  powers  granted  to  the  dis- 
trict is  not  available  in  an  action  to  recover 
the  tax  brought  by  the  collector,  if  no  ap- 
peal be  taken  from  the  vote  ordering  the  tax 
or  from  proceedings  in  its  assessment.  Sea- 
bury  V.  Howland,  15  P.  I.  446,  8  Atl.  341. 

17.  Schofield  v.  Watkins,  22  111.  66;  Howe 
V.  Landis  Tp.  School  Dist.  Bd.  of  Education, 
72  N.  J.  L.  158,  60  Atl.  518;  Stanton  v.  Nep- 
tune City  Bd.  of  Education,  68  N.  J.  L.  496, 
53  Atl.  236  [affirmed  in  70  N.  J.  L.  336,  57 
Atl.  1133];  Kaighn  v.  Browning,  28  N.  J.  L. 
556  [affirming  27  N.  J.  L.  527],  holding  that 
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school  taxes  assessed  on  property  lying  in  a 
district  illegally  annexed  to  the  district  that 
votes  the  tax  will  be  set  aside  by  certiorari 
brought  by  the  persons  aggrieved,  but  that 
if  ample  relief  can  be  afforded  the  prose- 
cutors by  setting  aside  so  much  as  aggrieves 
them,  the  whole  tax  will  not  be  set  aside. 

An  objection  not  pointed  out  by  any  of 
the  reasons  filed  will  not  prevail  on  cer- 
tiorari. Stanton  v.  Neptune  City  Bd.  of  Edu- 
cation, 68  N.  J.  L.  496,  53  Atl.  236  [affirmed 
in  70  N.  J.  L.  336,  57  Atl.  1133]. 

18.  Howe  V.  Landis  Tp.  Bd.  of  Education, 
72  N.  J.  L.  158,  60  Atl.  518;  Gilbert  V.  Van 
Winkle,  25  N.  J.  L.  73. 

19.  Tefft  V.  Lewis,  27  P.  I.  9,  60  Atl.  243. 

20.  Sanford  v.  Dick,  15  Conn.  447;  U.  S. 
Fidelity,  etc.,  Co.  v.  Somerset  Bd.  of  Educa- 
tion, 86  S.  W.  1120,  27  Ky.  L.  Pep.  863; 
Goudreau  V.  St.  Ignace,  97  Mich.  413,  56 
N.  W.  772  [overruling  so  far  as  it  intimates 
a  contrary  view  Aplin  v.  Roberts,  83  Mich. 
471,  47  N.  W.  442] ;  Chamberlain  v.  St.  Ig- 
nace, 92  Mich.  332,  52  N.  W.  634. 

Utah  Laws  (1892),  c.  68,  §  4,  providing 
that  the  county  court  shall  equalize  the  as- 
sessment roll  of  the  whole  county,  including 
the  assessment  for  general  taxes  of  cities  of 
the  first  and  second  classes,  empowers  the 
court  to  equalize  an  assessment  roll  relating 
to  school  taxes  levied  in  cities  of  either  the 
first  or  second  class.  Ogden  Bd.  of  Educa- 
tion V.  Brown,  12  Utah  251,  42  Pac.  1109. 

21.  See  Sanford  v.  Dick,  15  Conn.  447. 

22.  Sanford  v.  Dick,  15  Conn.  447. 

Waiver. —  Such  notice  being  for  the  bene- 
fit of  a  taxpayer  may  be  waived  by  him. 
U.  S.  Fidelity,  etc.,  Co.  v.  Somerset  Bd.  of 
Education,  86  S.  W.  1120,  27  Ky.  L.  Rep. 
863. 

23.  Sanford  v.  Dick,  15  Conn.  447. 
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in  the  assessment,  it  will  be  presumed  that  it  is  satisfied  with  the  assessment  as 
made  by  the  assessor.^^ 

(c)  Curative  Statutes.  It  is  competent  for  the  legislature  to  legalize  irregu- 
larities or  defects  in  the  levy  and  assessment  of  school  taxes  by  a  curative 
statute,-^  and  even  to  render  valid  taxes  which  were  invalid. 

(d)  Liability  For  and  Lien  Of  Taxes.  The  liability  of  a  taxpayer  to  pay  a 
school  tax  attaches  when  the  tax  is  levied  in  accordance  with  the  law."  Under 
some  statutes  school-district  taxes  constitute  a  lien  upon  the  property  on  which 
they  are  assessed;  but  such  a  statute  is  not  retrospective,  and  hence  does  not 
create  a  lien  for  taxes  assessed  prior  to  the  enactment  of  the  statute. 

d.  Payment  and  Refunding  of  Taxes  —  (i)  Payment.  As  a  general  rule  the 
payment  of  school  taxes  is  receivable  only  in  the  medium  which  the  law  author- 
izes the  collecting  officer  to  receive,^^  and  if  he  receives  anything  else,  and 
receipts  for  the  taxes,  he  must  make  good  the  amount ;  and  where  the  statute 
requires  such  taxes  to  be  paid  in  lawful  money  of  the  United  States,  they  are 
payable  only  in  that  medium  of  payment,^^  and  not  in  state  tax-receivable 
coupons.^^  Where  such  taxes  are  strictly  local  and  assessed  only  on  the  property 
of  the  district  for  which  they  are  levied,  they  are  payable  in  the  orders  of  the 
school  trustees  of  such  district,^*  but  not  in  county  warrants. 

(ii)  Refunding  or  Recovery  of  Taxes  Paid.   As  a  general  rule  taxes 


24.  U.  S.  Fidelity,  etc.,  Co.  v.  Somerset 
Bd.  of  Education,  86  S.  W.  1120,  27  Ky.  L. 
Rep.  863. 

25.  Munson  v.  Minor,  22  111.  594  (holding 
that  a  provision  which  requires  a  map  of  the 
school-district  to  be  furnished  to  the  county 
clerk,  to  aid  in  the  extension  of  the  tax,  is 
directory,  and  the  defect  may  be  cured  by  the 
Revenue  Act  of  1853)  ;  Schofield  v.  Watkins, 
22  111.  66;  Spencer  v.  Wheaton,  14  Iowa  38 
(holding,  however,  that  an  act  passed 
by  the  board  of  education  on  Dec.  15,  1861, 
legalizing  any  taxes  levied  under  "  An  Act 
for  the  Public  Instruction  .  .  .  approved 
March  12,  1858,"  did  not  legalize  an  assess- 
ment attempted  to  be  made  under  the  act, 
but  voted  at  a  meeting  which  was  called  con- 
trary to  its  express  provisions)  ;  Fitzpatriok 
V.  Mt.  Sterling  Public  Graded  Schools,  87 
Ky.  132,  7  S.  W.  896,  10  Ky.  L.  Rep.  9. 

Jurisdictional  defect.— Where  a  board  of 
education  attempts  to  levy  taxes  for  school 
purposes  before  the  question  has  been  sub- 
mitted to  the  electors,  and  they  have  refused 
or  neglected  to  raise  the  tax,  the  defect  is 
jurisdictional  and  is  not  cured  by  the  cura- 
tive clause  in  Mich.  Pub.  Acts  (1893),  No. 
206,  §  99.  Auditor  General  v.  Duluth,  etc., 
R.  Co.,  116  Mich.  122,  74  N.  W.  505. 

26.  Woolley  v.  Hendrickson,  73  N.  J.  L. 
14,  62  Atl.  278.  But  see  Nevil  v.  Clilford,  63 
Wis.  435,  24  N.  W.  65. 

New  Jersey  Act  of  Oct.  19,  1903,  entitled 
an  act  to  invalidate  taxes  heretofore  levied 
for  school  purposes,  is  constitutional,  and  had 
the  effect  of  validating  all  appropriations, 
taxes,  and  assessments  theretofore  made, 
levied,  and  imposed,  and  all  other  acts  there- 
tofore passed  or  taken  for  public  school  pur- 
poses under  the  provisions  of  the  Gen.  School 
Laws  of  1900  and  1902,  wliich  laws  respect- 
ively were  declared  unconstitutional;  but 
such  act  in  connection  with  the  Gen.  School 
Act  of  Oct.  19,  1903,  did  not  have  the  effect 
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of  disturbing  pending  proceedings  for  the  as- 
sessment and  collection  of  taxes  already  or- 
dered to  be  raised  to  meet  school  bonds  ma- 
turing during  the  school  year,  even  in  cases 
where  by  statute  the  boundaries  of  school- 
districts  were  changed,  and  notwithstanding 
the  statutory  provisions  respecting  the  trans- 
fer to  new  school-districts  of  the  obligations 
to  pay  outstanding  debts  of  the  former 
school-districts.  Woolley  v.  Hendrickson,  73 
N.  J.  L.  14,  62  Atl.  278. 

27.  Toothaker  v.  Moore,  9  Iowa  468,  hold- 
ing that  liability  to  pay  a  school  tax  attaches 
upon  the  levy  of  the  tax  by  the  vote  of  the 
district. 

28.  Claysville  Borough  School  Dist.  v.  Wor- 
rell, 37  Pa.  Super.  Ct.  10;  Cabin  Creek  Dist. 
Bd.  of  Education  v.  Old  Dominion  Iron,  etc., 
Co.,  18  W.  Va.  441,  for  delinquent  taxes. 

In  Quebec  the  school  rates  constitute  priv- 
ileged claims  upon  immovables,  and  are  ex- 
empt from  the  formality  of  registration. 
Westmount  School  Cora'rs  v.  Pitts,  24  Quebec 
Super.  Ct.  7.  And  the  hypothec  for  school 
taxes  covers  all  the  costs,  even  those  incurred 
in  a  personal  action  against  the  debtor  of  the 
taxes,  and  the  school  corporation  may  claim 
by  an  hypothecary  action,  from  a  third  per- 
son owning  tlie  immovable  charged  with  the 
payment  of  these  taxes,  tlie  amount  of  such 
costs  at  the  same  time  as  that  of  the  taxes. 
St.  Henry  School  Trustees  r.  Solomon,  12 
Quebec  Super.  Ct.  179. 

29.  Cabin  Creek  Dist.  Bd.  of  Education  v. 
Old  Dominion  Iron,  etc.,  Co.,  18  W.  Va. 
441. 

30.  People  r.  Wright,  34  Mich.  371. 

31.  People  r.  Wright,  34  jNiich.  371. 

32.  Greenliow  r.  Vaslion,  81  Va.  336;  Mc- 
Gahey  r.  State,  135  U.  S.  662,  10  S.  Ct.  972, 
34  L.  ed.  304. 

33.  Greonhow  r.  Vashon,  81  Va.  336. 

34.  Wallis  r.  Smith,  29  Ark.  354. 

35.  Wallis  v.  Smith,  29  Ark.  354. 
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which  have  been  voluntarily  paid  without  coercion  cannot  be  recovered.^®  But 
where  the  school-district  officers  wrongfully  collect  school  taxes  there  is  an  implied 
obligation  to  return  the  money  so  collected  to  the  taxpayer;  and  where  illegal 
school  taxes  are  paid  involuntarily  they  may  be  recovered  back  in  an  action 
generally  against  the  school-district  for  whose  use  the  tax  is  collected  and  to 
whose  order  it  is  subject,^^  although  it  is  collected  and  deposited  with  a  town 
treasurer;  and  such  action  cannot  be  maintained  against  the  town  or  county 
whose  officers  assess  and  collect  the  tax  for  the  use  of  the  school-district,*^  unless 
they  act  illegally,  or  without  authority,  in  making  the  assessment  and  the  money 
is  not  received  and  appropriated  for  the  use  of  the  district.*^ 

e.  CoUeetion  and  Enforcement*^  —  (i)  Power  and  Duty  to  Collect  in 
General.  The  particular  officer  or  officers  who  are  authorized  to  collect  or 
enforce  the  collection  of  taxes  for  school  purposes,  and  their  powers  and  duties 
in  regard  thereto,  are  generally  governed  by  statutory  or  charter  provisions,** 


36.  Withington  v.  Harvard,  8  Cush.  (Mass.) 
66;  Wall  V.  Eastman,  1  Mich.  268. 

Voluntary  payment  to  wrong  district. — 

Taxpayers  in  one  school-district  who  volun- 
tarily pay  a  tax  levied  by  mistake  upon  their 
lands  to  another  district  cannot  recover  back 
the  same,  where  the  books  were  kept  open 
and  means  of  knowledge  of  all  the  facts  ex- 
isted, although  they  supposed  they  were  pay- 
ing the  tax  to  the  district  in  which  their 
lands  lay.  Walser  v.  School  Dist.  No.  1  Bd. 
of  Education,  160  111.  272,  43  N.  E.  346,  31 
L.  R.  A.  329  [affirming  57  111.  App.  288]. 

37.  Churchill  v.  Highland  Park  Graded 
School,  89  S.  W.  122,  28  Ky.  L.  Rep.  162. 

38.  Elberg  v.  San  Luis  Obispo  County,  112 
Cal.  316,  41  Pac.  475,  44  Pac.  572;  Pacific 
Mut.  L.  Ins.  Co.  V.  San  Diego  County,  112 
Cal.  314,  41  Pac.  423.  44  Pac.  571;  Starbird 
V.  Falmouth  School  Dist.  No.  7,  51  Me.  101; 
Matteson  v.  Rosendale,  37  Wis.  254. 

Defenses. —  It  is  no  defense  to  an  action 
against  a  school-district  to  recover  the 
amount  of  an  illegal  tax,  that  the  town  treas- 
urer advanced  to  the  district  the  whole 
amount  of  the  assessed  tax,  before  the  col- 
lection from  plaintiff  of  his  proportion. 
Bacon  v.  Barnstable  Thirteenth  School  Dist., 
97  Mass.  421.  So  it  is  no  ground  for  retain- 
ing a  tax  illegally  assessed  by  a  school-dis- 
trict, against  an  inhabitant  who  has  paid  the 
same,  that  the  sum  so  received  of  him  was 
only  his  due  proportion  of  the  amount  neces- 
sary to  discharge  the  debts  of  the  district, 
and  for  payment  of  which  the  district  might 
have  legally  raised  a  sufficient  sum.  Joyner 
V.  Egremont  School  Dist.  No.  3,  3  Cush. 
(Mass.)  567. 

Evidence. —  That  there  is  already  a  suffi- 
cient school-house  in  the  district  is  inad- 
missible as  evidence  in  an  action  against  a 
school-district  to  recover  back  the  amount  of 
a  tax  paid  for  building  a  school-house,  as 
such  evidence  will  not  show  the  tax  to  be 
illegal.  Williams  v.  Lunenburg  School  Dist. 
No.  1,  21  Pick.  (Mass.)  75,  32  Am.  Dec.  243. 

39.  Starbird  v.  Falmouth  School  Dist.  No. 
7,  51  Me.  101;  Haines  v.  Readfield  School 
Dist.  No.  6,  41  Me.  246;  Bacon  v.  Barn- 
stable Thirteenth  School  Dist.,  97  Mass.  421. 

But  where  a  school-district  votes  to  raise 
money  for  purposes  not  within  its  authority, 
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such  vote  is  a  nullity,  and  whoever  presumes 
to  carry  it  into  effect  does  so  at  his  peril, 
and  the  district  is  not  liable  since  the  vote 
is  altogether  aside  from  its  corporate  powers. 
Greene  School  Dist.  No.  1  v.  Bailey,  12  Me. 
254. 

40.  Starbird  v.  Falmouth  School  Dist.  No. 
7,  51  Me.  101;  Ellis  v.  Seekonk  Eighth 
School  Dist.,  11  Gray  (Mass.)  487;  Joyner 
V.  Egremont  School  Dist.  No.  3,  3  Cush. 
(Mass.)  567. 

41.  Trim  v.  Charleston,  41  Me.  504;  Traf- 
ton  V.  Alfred,  15  Me.  258. 

Cal.  Pol.  Code,  §  3819,  as  amended  by  the 
statute  of  1893,  providing  for  actions  against 
counties  to  recover  illegal  taxes  paid  under 
protest,  does  not  authorize  an  action  to  be 
brought  against  a  county  for  taxes  collected 
by  it  for  the  use  of  and  to  be  disbursed  by  a 
local  school-district  within  the  county,  and 
for  the  enforced  payment  of  which  by  the 
county  it  can  have  no  recourse  against  such 
school-district.  Elberg  v.  San  Luis  Obispo 
County,  112  Cal.  316,  41  Pac.  475,  44  Pac. 
572;  Pacific  Mut.  L.  Ins.  Co.  v.  San  Diego 
County,  112  Cal.  314,  41  Pac.  423,  44  Pac. 
571. 

42.  Powers  v.  Sanford,  39  Me.  183,  holding 

that  the  mere  refusal  by  the  inhabitants  of 
a  school-district  to  vote  any  particular  sum 
of  money  for  a  given  purpose  will  not  confer 
jurisdiction  upon  the  town  as  for  a  dis- 
agreement under  St.  (1850)  c.  193,  §  12,  and 
if  the  town  assess  a  tax  where  no  such  dis- 
agreement appears,  the  tax  is  unauthorized 
and  void,  and  one  whose  property  is  taken 
in  satisfaction  of  such  tax  may  recover  it 
back  in  an  action  against  the  town,  but  not 
against  the  district,  unless  it  appear  that 
the  money  was  received  and  appropriated  to 
its  use. 

A  statutory  provision  exempting  the  a's- 
sessors  of  a  town  who  are  required  to  levy 
a  tax  in  a  school-district  from  personal  lia- 
bility, when  they  act  with  faithfulness,  and 
providing  that  any  further  liability  shall  rest 
solely  on  the  district,  does  not  make  a  dis- 
trict liable  for  the  errors  of  a  town.  Powers 
V.  Sanford,  39  Me.  183. 

43.  Effect  of  change  of  boundaries  or  crea- 
tion of  districts  see  infra,  III,  F,  4,  f. 

44.  See  Chiles  v.  Todd,  4  B.  Mon.  (Ky.) 
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and  under  the  various  provisions  such  authority  is  vested  in  the  collector  of  county 
taxes  ^'"^  or  in  the  municipal  or  township  treasurer  or  collector.^^  Under  some 
statutes  a  collector  of  school  moneys  is  required. to  give  a  bond,  and  has  no  power 
to  collect  such  moneys  until  he  has  done  so.*^  A  collection  by  a  de  facto  collector 
is  valid  as  to  the  public  and  third  persons.^^  When  it  becomes  the  duty  of  a  col- 
lector to  collect  school  taxes  he  should  proceed  in  the  prescribed  manner,  and 
take  all  the  steps  prescribed  by  statute,^^  and  if  he  neglects  or  refuses  to  do  so  he 
may  be  compelled  to  proceed  by  mandamus,^^  unless  there  exists  some  legal  excuse 
for  his  default  or  failure.'^^ 

(ii)  Warrant  For  Collection  —  (a)  In  General.  As  a  general  rule  a 
collector's  authority  to  collect  school-district  taxes  is  his  tax  warrant  or  order 
issued  to  him  by  the  proper  ofhcers,^^  and  which  ordinarily  is  governed  by  the 
rules  relating  to  tax  warrants  generally,^^  and  if  he  interferes  with  a  taxpayer's 
property  without  a  proper  tax  warrant  he  is  a  trespasser.^*  The  authority  con- 
ferred by  such  a  warrant  is  not  only  to  the  person  in  office  at  the  time  of  its  issue, 
but  also  to  his  successor.^^  If  the  warrant  is  valid  on  its  face,  it  affords  com- 
plete protection  to  the  collector  in  enforcing  the  collection,^^  although  it  is  issued 


126,  holding  that  the  collectors  of  a  common 
school  tax  have  the  same  power  as  sheriffs. 

45.  Louisa  County  v.  Davison,  8  Iowa  517; 
Cameron  County  v.  Shippen  Tp.  School- 
Dist.,  117  Pa.  St.  149,  11  Atl.  534. 

46.  Smyth  v.  Titcomb,  31  Me.  272,  holding 
that  the  collector  of  taxes  of  a  town  has  the 
same  powers,  and  is  equally  bound  to  collect 
school-district  taxes  as  town  taxes. 

In  Pennsylvania  a  tax  collector  for  a  town- 
ship is  the  proper  person  to  collect  the  taxes 
of  an  independent  school-district,  within  the 
limits  of  the  township,  under  the  act  of 
June  25,  1885.  Com.  v.  Bitting,  2  Pa.  Co. 
Ct.  298;  Mellinger  v.  Directors,  3  Lane.  L. 
Rev.  385.  And  under  the  act  of  June  20, 
1901,  section  8,  a  city  treasurer  o'f  a  city 
of  the  third  class  is  not  the  collector  of 
school  taxes,  where  it  appears  that  the  school- 
board  has  accepted  only  sections  42  and  43 
of  the  act  of  May  23,  1874,  and  has  not 
accepted  section  41  of  the  same  act.  Copelin 
V.  Harrisburg,  215  Pa.  St.  359,  64  AtL 
542. 

Under  Vt.  Rev.  Laws,  §  510,  a  collector  of 
town  taxes  is  eligible  to  collect  school-dis- 
trict taxes,  although  he  is  not  an  inhabitant 
of  the  school-district.  Alexander  v.  School 
Dist.  ^0.  6,  62  Vt.  273,  19  Atl.  995. 

47.  Woodhull  V.  Bohenblost,.  4  Hun  (N.  Y.) 
399.    See  also  supra,  III,  D,  6,  a,  (iii). 

Default.— Under  N.  Y.  Laws  (1864),  c.  555, 
§  83,  a  collector  is  not  in  default  for  failing 
to  give  a  bond,  until  the  school  trustees  limit 
the  time  within  which  the  bond  must  be 
given,  and  determine  its  amount.  Woodhull 
V.  Bohenblost,  4  Hun  (N.  Y.)  399. 

The  bond  of  a  tax  collector  is  not  void  as 
to  his  sureties  by  reason  of  the  fact  that  it 
is  not  signed  by  him,  where  the  trustees  of 
the  district  are  allowed  to  pursue  him  by  any 
remedy,  and  the  rights  of  the  sureties  against 
him  are  therefore  the  same  as  though  he  had 
signed.  O'Hanlon  v.  Scott,  89  Hun  (N.  Y.) 
44,  35  N.  Y.  Suppl.  31. 

48.  Hamlin  v.  Dingman,  5  Lans.  (N.  Y.) 
01,  liolding  that  whore  a  school  trustee 
authorized  to  appoint  a  collector  of  a  school 


tax  in  writing,  makes  such  appointment  by 
parol,  although  the  appointment  is  irregular 
the  appointee  thereby  becomes  an  officer 
de  facto,  and  his  acts  as  such  are  valid  as 
to  the  public  and  third  persons,  and  the  trus- 
tee is  not  liable  for  his  acts  in  enforcing  a 
warrant.  Compare  Willard  v.  Pike,  59  Vt. 
202,  9  Atl.  907. 

49.  See  Eatontown  School  Dist.  No.  4  v. 
Lewis,  35  N.  J.  L.  377. 

50.  Eatontown  School  Dist.  No,  4  v. 
Lewis,  35  N.  J.  L.  377;  Somerville  v.  Gal- 
laher,  13  Pa.  Co.  Ct.  666;  U.  S.  v.  Monona 
Independent  School  Dist.,  20  Fed.  294. 

51.  Eatontown  School  Dist.  No.  4  v. 
Lewis,  35  N.  J.  L.  377,  holding  that  a  judg- 
ment remitting  a  tax,  although  erroneous, 
will  protect  the  collector,  and  restrain  him 
from  proceeding  to  collect  such  remitted 
taxes,  but  will  not  protect  him  for  his 
neglect  or  refusal  to  collect  taxes  which  have 
not  been  remitted. 

Where  a  collector  has  made  no  return  of 
delinquent  taxpayers,  and  no  warrants  have 
been  issued  to  him  during  the  year,  if  he  be 
reelected  mandamus  will  not  issue  to  compel 
him  to  proceed  to  collect  the  taxes  of  such 
delinquents,  because  he  has  no  statutory 
authority  to  do  so.  Eatontown  School  Dist. 
No.  4  V.  Lewis,  35  N.  J.  L.  377. 

52.  Higgins  v.  Reed,  8  Iowa  298,  74  Am. 
Dec,  305;  Eakins  v.  Eakins,  20  S.  W.  285, 
14  Ky.  L.  Rep.  562;  Hilbish  r.  Hower,  58 
Pa.  St.  93. 

Where  an  order  levying  a  school  tax  is  void, 

it  gives  no  authority  to  the  collector  to  col- 
lect the  tax,  or  to  retain  the  money  when 
collected.    U.  S.  Fidelitv,  etc..  Co.  7-. 'Somer- 
set Bd.  of  Education,  86  S.  W.  1120,  27 
L.  Rep.  863. 

53.  See,  generally.  Taxation. 

54.  Hilbish  v.  Hower,  58  Pa.  St.  93. 

55.  Higgins  r.  Reed,  8  Iowa  298,  74  Am. 
Dec.  305. 

56.  Colton  r.  Beardslev,  38  Barb.  (N.  Y.) 
29;  Doolittle  r.  Doolittlo,  31  Barb.  (N.  Y.) 
312;  Thomas  r.  Chipp.  20  Barb.  (N.  Y.)  165 
[a/Jirmed  in  20  Barb.   1(58  notel  :   Finch  v. 
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on  a  void  order,^^  or  although  the  collector  has  knowledge  of  facts  rendering  it 
invalid;  and  such  warrant  will  also  protect  those  who  aid  him  in  taking  the 
property. But  where  the  warrant  is  void  or  irregular  on  its  face  it  will  afford 
no  protection  to  the  collector. 

(b)  Requisites  of  W arrant.  A  warrant  for  the  collection  of  school  taxes  must  be 
issued  under  authority  of,  and  in  conformity  with,  the  law,^^  as  that  it  must  be  issued 
by  the  proper  board  or  officer/^  as  by  the  board  of  school  trustees.®^  The  insertion 
of  an  improper  item  in  such  a  warrant  does  not  vitiate  the  warrant  if  it  is  other- 
wise valid,  but  it  is  void  only  as  to  the  excess,  and  renders  the  officer  issuing 
it  personally  liable  in  an  action  to  recover  back  any  part  of  the  excess  paid  or 
collected. Under  some  statutes  a  tax  warrant  which  has  expired  may  be  renewed 
so  as  to  be  equivalent  to  the  issuing  of  a  new  warrant  of  the  same  force  and 
effect  in  all  respects  as  the  original  warrant,    and  it  has  been  held  that  under  the 


Cleveland.  10  Barb.  (N.  Y.)  290;  Alexander 
V.  Hoyt,  7  Wend.  (N.  Y.)  89. 

57.  Doolittle  v.  Doolittle,  31  Barb.  (N.  Y.) 
312. 

58.  Thomas  f.  Clapp,  20  Barb.  (N.  Y.) 
165  [affirmed  in  20  Barb.  1G8  note]. 

59.  Doolittle  v.  Doolittle,  31  Barb.  (N.  Y.) 
312. 

60.  Stroud  V.  Butler,  18  Barb.  (N.  Y.) 
327;  Clarke  v.  Hallock,  16  Wend.  (N.  Y.) 
607,  holding  that  a  collector  proceeding  under 
a  school-district  warrant  which  is  void  is  a 
trespasser,  although  in  the  execution  of  the 
warrant  he  proceeds  in  all  respects  in  the 
same  manner  as  if  the  warrant  had  been 
issued  conformablj^  to  the  requirements  of 
the  statute. 

61.  Chiles  V.  Todd,  4  B.  Mon.  (Ky.)  126; 
Folsom  V.  Streeter,  24  Wend.  (N.  Y.)  266 
(holding  that  a  warrant  for  the  collection 
of  a  school  tax  is  valid  in  form  which  directs 
the  collection,  in  case  of  non-payment  by  dis- 
tress and  the  sale  of  goods,  as  in  the  col- 
lection of  other  taxes)  ;  Hilbish  v.  Hower, 
58  Pa.  St.  93;  Gillies  v.  Wood,  13  U.  C. 
Q.  B.  357. 

A  party  assessed  cannot  object  to  the 

validity  of  a  warrant  under  which  his  goods 
are  sold  that,  after  the  delivery  of  the  war- 
rant to  the  collector,  the  same  is  reduced  by 
one  of  the  trustees.  Folsom  v.  Streeter,  24 
Wend.  (N.  Y.)  266. 

A  warrant  is  not  rendered  void  by  a  direc- 
tion to  the  collector  to  collect  the  amount 
of  the  tax,  together  with  five  per  cent  for 
his  fees,  although  the  statutes  give  him  only 
one  per  cent.  Thomas  v.  Clapp,  20  Barb. 
(N.  Y.)  165.  But  see  Stroud  v.  Butler,  18 
Barb.  (N.  Y.)  327. 

Time  of  issuing. — A  statutory  provision  re- 
quiring the  warrant  to  be  made  out  within 
a  specified  time  is  merely  directory,  and  does 
not  prevent  its  being  made  out  after  the  time 
specified  in  the  statute  has  elapsed.  Thomas 
V.  Clapp,  20  Barb.  (N.  Y.)  165  {affirmed  in 
20  Barb.  168  note]. 

A  neglect  to  specify  in  the  warrant  a  limit 
of  time,  as  required  by  statute,  within  which 
the  tax  is  to  be  collected  is  not  a  defect  of 
which  a  person  taxed  can  take  advantage, 
and  although  it  may  render  the  warrant  in- 
formal and  defective  as  between  the  school- 
district  and  a  collector,  it  does  not  invalidate 
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the  action  taken  by  the  latter  to  collect  the 
tax.    Walker  v.  Miner,  32  Vt.  769. 

62.  Hilbish  v.  Hower,  58  Pa.  St.  93  (hold- 
ing that  where  a  school-board  levies  a  tax, 
it  is  to  be  collected  by  some  suitable  person 
appointed  by  the  school-board,  and  under  a 
warrant  issued  by  the  president  and  counter- 
signed by  the  secretary)  ;  McCracken  v. 
Elder,  34  Pa.  St.  239. 

A  justice  of  the  peace  has  no  authority  to 
issue  and  sign  a  warrant  for  the  collection 
of  school  taxes.  Hilbish  v.  Hower,  58  Pa. 
St.  93;  Johnson  v.  Sanderson,  34  Vt.  94. 

63.  See  cases  cited  infra,  this  note. 

The  tax  list  itself  need  not  be  signed  by 
the  school  trustees  who  are  authorized  to 
issue  such  warrant,  but  the  mere  signing 
of  the  warrant  to  which  the  list  is  annexed 
is  sufficient.  Doolittle  v.  Doolittle,  31  Barb. 
(N.  Y.)  312. 

The  signing  of  the  warrant  is  merely  a 
ministerial  duty,  and  if  the  tax  is  levied  and 
assessed  by  all  the  trustees  acting  together 
and  concurring,  it  is  unimportant  whether  all 
are  present  or  not  when  the  warrant  is 
signed  (Thomas  v.  Clapp,  20  Barb.  (N.  Y.) 
165  [affirmed  in  20  Barb.  168  note] )  ;  and 
it  is  sufficient  if  it  is  signed  by  two  of  the 
trustees  (Doolittle  v.  Doolittle,  31  Barb. 
(N.  Y.)  312;  Thomas  v.  Clapp,  supra;  Fol- 
som V.  Streeter,  24  Wend.  (N.  Y.)  266; 
Gillies  V.  Wood,  13  U.  C.  Q.  B.  357),  and 
the  presence  of  a  third  trustee  at  the  meet- 
ing will  be  presumed  unless  the  contrary  ap- 
pears (Doolittle  V.  Doolittle,  supra). 

64.  Colton  V.  Beardsley,  38  Barb.  (N.  Y.) 
29. 

65.  Colton  V.  Beardsley,  38  Barb.  (N.  Y.) 
29. 

66.  Colton  V.  Beardsley,  38  Barb.  (N.  Y.) 
29. 

67.  Frederick  v.  Dorn,  66  N.  Y.  App.  Div. 
97,  72  N.  Y.  Suppl.  673  (holding,  however, 
that  where  a  trustee  in  renewing  a  school- 
district  warrant  for  the  collector  changes  the 
tax  list  by  reducing  certain  assessments, 
which  changes  are  apparent  on  the  face  of 
the  warrant,  it  is  void  as  Laws  (1894), 
c.  556,  permitting  any  error  in  the  school 
tax  list  to  be  amended  with  the  approval  of 
the  superintendent  of  public  instruction  pro- 
vides the  only  way  in  which  changes  may  be 
made)  ;  Colton  v.  Beardsley,  38  Barb.  (N.  Y.) 
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power  to  renew  such  a  warrant  a  new  warrant  may  be  issued. If  the  warrant  is 
lost  it  may  be  supphed  by  a  new  one,®^  and  although  a  second  warrant  is  not 
issued,  the  collector  may  proceed  to  collect  the  tax  without  the  warrant  and 
protect  himself  by  proving  the  issuance  of  the  warrant,  its  contents,  and  loss."^^ 

(ill)  Time  For  Collection.  As  a  general  rule  such  taxes  should  be  col- 
lected if  possible  during  the  year  in  which  they  are  levied;  but  if  there  is  a  failure 
to  so  collect  the  tax,  the  authority  conferred  by  the  tax  warrant  does  not  expire, 
especially  where  the  tax  is  levied  upon  personal  property,  but  continues  after 
the  expiration  of  the  year.'^^  Where,  however,  the  warrant  limits  the  time  within 
which  the  collector  must  act,  his  powers  cease  with  the  expiration  of  the  time 
limited, '^^  unless  the  warrant  is  renewed;  and  if  without  such  a  renewal  he  sells 
property  after  the  expiration  of  the  time  limited  in  enforcing  collection,  he  acts 
without  authority  and  becomes  a  trespasser.''^  Under  some  statutes  a  collector 
after  receiving  his  warrant  acts  for  a  specified  time  as  the  mere  receiver  of  such 
taxes  as  may  be  voluntarily  paid  to  him,'^  and  acts  as  collector,  to  enforce  the 
collection,  only  in  case  default  is  made  in  payment  during  such  time." 

(iv)  Compensation  and  Reimbursement.  As  a  general  rule  a  tax  col- 
lector is  entitled  to  reimbursement  for  necessary  expenses  incurred  in  collecting 
a  school  tax,  to  be  paid  out  of  the  funds  collected, and  also  is  ordinarily  entitled 
to  retain  out  of  such  fund  compensation  for  his  services  in  collecting  the  same.'^^ 


29;  Thomas  v.  Clapp,  20  Barb.  (N.  Y.)  165; 
Parker  v.  Brown,  17  Barb.  (N.  Y.)  145. 

Where  the  renewal  is  signed  by  two  only 
of  the  trustees  of  the  school-district,  the 
third  refusing  to  sign  it,  the  latter  is  not 
liable  for  any  act  done  under  the  warrant. 
Thomas  v.  Clapp,  20  Barb.  (N.  Y.)  165; 
Folsom  y.  Streeter,  24  Wend.  (N.  Y.)  266. 

Where  the  statute  simply  gives  the  power 
to  renew,  a  provision  in  the  renewal  limit- 
ing the  time  for  which  it  is  to  be  renewed 
may  be  rejected  as  surplusage.  Baker  v. 
Lee,  41  Hun   (N.  Y.)  591. 

A  warrant  may  be  renewed  as  often  as  the 
circumstances  require.  Folsom  v.  Streeter, 
21  Wend.  (N.  Y.)  266.  See  also  Benjamin 
V.  Hull,  17  Wend.  (N.  Y.)  437. 

Where  a  tax  has  been  levied  and  the  trus- 
tees have  been  sued  in  trespass  and  the  mat- 
ter referred  back,  they  cannot  renew  the 
warrant  and  direct  a  relevy  of  the  same  tax 
or  any  part  thereof.  Benjamin  v.  Hull,  17 
Wend.  (N.  Y.)  437. 

68.  Seaman  v.  Benson,  4  Barb.  (N.  Y.) 
444. 

69.  Higgins  v.  Reed,  8  Iowa  298,  74  Am. 
Dec.  305. 

70.  Higgins  v.  Reed,  8  Iowa  298,  74  Am. 
Dec.  305. 

71.  Higgins  v.  Reed,  8  Iowa  298,  74  Am. 
Dec.  305. 

72.  Higgins  v.  Reed,  8  Iowa  298,  74  Am. 
Dec.  305. 

73.  Stroud  v.  Butler,  18  Barb.  (N.  Y.)  327. 

74.  Stroud  v.  Butler,  18  Barb.  (N.  Y.)  327. 

75.  Stroud  v.  Butler,  18  Barb.  (N.  Y.)  327. 

76.  Parker  v.  Brown,  17  Barb.  (N.  Y.)  145. 
Under  N.  Y.  Laws  (iSgg),  c.  440,  changing 

the  time  in  which  voluntary  payments  might 
be  received  on  school-district  tax  warrants, 
from  two  weeks  to  thirty  days,  a  warrant 
authorizing  the  collector  to  receive  voluntary 
payments  for  two  successive  weeks  after  the 
delivery  of  the  warrant  is  void;  and  as  the 


statute  does  not  specify  the  time  in  which 
such  warrant  shall  be  returnable,  if  it  is 
made  returnable  within  thirty  days  it  is  un- 
reasonable and  void  since  it  gives  the  col- 
lector no  time  in  which  to  enforce  payment 
after  the  expiration  of  the  time  limited  for 
receiving  voluntary  payments.  Frederick  v. 
Dorn,  66  N.  Y.  App.  Div.  97,  72  N.  Y. 
Suppl.  673. 

77.  Parker  v.  Brown,  17  Barb.  (N.  Y.)  145, 
holding  that  if  the  collector  assumes  to  act 
as  such  by  levying  upon  the  property  within 
that  time  he  becomes  a  trespasser. 

78.  Waycross  v.  Board  of  Education,  87 
Ga.  22,  13.  S.  E.  133;  Wood  v.  Warwick 
School  Dist.  No.  5,  28  R.  I.  299,  67  Atl.  65, 
holding,  however,  that  a  tax  collector  in- 
curring expenses  for  printing  is  not  entitled 
to  reimbursement  from  the  district  in  the 
absence  of  a  vote  authorizing  the  expense. 
But  see  Anne  Arundel  County  School  Com'rs 
V.  Gantt,  73  Md.  521,  21  Atl.  548. 

Where  a  collector  is  not  required  to  give 
a  bond  with  a  surety  company  as  surety, 
nor  authorized  directly  or  indirectly  to  incur 
expenses  for  such  a  bond,  he  cannot  recover 
from  the  district  the  amount  paid  for  pre- 
miums on  such  a  bond.  Wood  v.  Warwick 
School  Dist.  No.  5,  28  R.  I.  299.  67  Atl.  65. 

Compensation  and  reimbursement  of  dis- 
trict officers  generally  see  supra,  III,  D,  6,  e. 

79.  Waycross  v.  Board  of  Education,  87 
Ga.  22,  13  S.  E.  133;  Cameron  Countv  v. 
Shippen  Tp.  School  Dist.,  117  Pa.  St.  'l49. 
11  Atl.  534  [reversing  3  Pa.  Co.  Ct.  15]. 

A  sheriff  is  entitled  to  commissions  for 
collecting  a  school  tax  under  N.  C.  Code. 
§§  723,  2563,  and  Acts  (1903),  c.  251.  §  92. 
Iredell  Countv  Bd.  of  Education  r.  Iredell 
County,  137  N.  C.  63,  49  S.  E.  47. 

Change  of  compensation. —  A  tax  collector 
who  receives  a  certain  coniponsation  for  one 
year  for  collecting  taxes  is  not  entitled  to 
the  same  compensation  on  his  holding  over 
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Under  some -statutes,  however,  tax  collectors  are  not  entitled  to  any  compensa- 
tion whatever  for  collecting  school  taxes  or  revenue  raised  for  the  maintenance 
and  support  of  public  schools. 

(v)  Delinquent  Taxes.  Where  school-district  taxes  are  assessed  and 
collected  by  county  or  municipal  authorities  the  school-district  for  whose  use 
they  are  collected  is  entitled  to  have  the  amount  collected  turned  over  to  it,^^  less 
the  commissions  of  the  collector;  and  the  county  or  municipal  authorities  author- 
ized to  collect  school-district  taxes  may  be  compelled  to  pay  over  the  amount  of 
delinquent  taxes  due  to  a  school-district,  although  they  have  not  been  collected. 
If  delinquent  taxes  so  turned  over  to  a  school-district  are  in  fact  legal,  they  cannot 
be  recovered  back  by  the  county  or  municipal  authorities,^*  although  they  may 
be  recovered  if  they  are  invalid,  and  the  officer  turning  them  over  to  the  district 
acted  without  knowledge  of  the  facts  rendering  them  so.^^  Interest  accruing  on 
delinquent  school  taxes  which  belong  to  a  school-district  is  merely  an  incident 
of  the  principal,  and  also  belongs  to  the  district,  and  a  municipality  or  county 
charged  with  the  collection  of  such  taxes  cannot  withhold  interest  collected  by  it, 
although  the  principal  may  have  been  paid  over  and  received  by  the  district.®^ 

(vi)  Delinquent  Collectors  and  Liability  on  Official  Bonds.^'^ 
It  is  the  duty  of  a  tax  collector  to  pay  over  or  account  for  school  taxes  collected 
by  him,  or  which  he  should  have  collected,  to  the  proper  custodian  thereof,^*  and 
if  he  neglects  or  refuses  to  do  so  he  is  liable  for  a  breach  of  his  official  duty/^  and 


for  another  year  because  of  the  failure  of 
his  successor  to  qualify,  where  in  the  mean- 
timo  the  rate  of  compensation  is  changed  by 
the  school-district.  Wood  v.  Warwick 
School  Dist.  No.  5,  28  R.  I.  299. 

Compensation  for  loss  of  fees  see  Rex  v. 
London  County  Council,  [1906]  1  K.  B.  34G, 
70  J.  P.  160,  75  L.  J.  K.  B.  241,  4  Loc.  Gov. 
305,  94  L.  T.  Rep.  K  S.  218,  22  T.  L.  R.  235, 
54  Wkly.  Rep.  439. 

80.  Gorman  v.  Boise  County,  1  Ida.  647. 

81.  Shippen  Tp.  School  Dist.  v.  Cameron 
County,  3  Pa.  Co.  Ct.  15  [reversed  on  other 
grounds  in  117  Pa.  St.  149,  11  Atl.  534]. 

Informality  in  the  certificate  of  return  of 
taxes  made  by  the  school  directors  to  the 
commissioners  of  a  county  cannot  avail  the 
county  as  a  defense  to  the  claim  of  the 
school-district  for  such  taxes,  after  they  have 
been  collected  by  the  county.  Shippen  Tp. 
School  Dist.  V.  Cameron  County,  3  Pa.  Co. 
Ct.  15  [reversed  on  other  grounds  in  117  Pa. 
St.  149,  11  Atl.  534]. 

82.  Cameron  County  v.  Shippen  Tp.  School 
Dist.,  117  Pa.  St.  149,  11  Atl.  534  [reversing 
3  Pa.  Co.  Ct.  15].  But  see  Conyngham 
School  Dist.  v.  Columbia  County,  6  Leg. 
Gaz.  (Pa.)  26. 

83.  Wallendorf  v.  Cole  County  Ct.  Justices, 
45  Mo.  228. 

Under  N.  Y.  Laws  (1847),  c.  480,  §§  89, 
90,  as  amended  by  Laws  (1864),  c.  555, 
tit.  7,  §§  75-78,  and  Laws  (1883),  c.  250, 
a  county  treasurer  must  pay  all  school  taxes 
on  real  estate  returned  as  unpaid,  although 
the  collector  has  failed  in  his  duty  to  make 
diligent  effort  to  collect  them.  People  v. 
Hegeman,  4  N".  Y.  Suppl.  351  [affirmed  in 
123  N.  Y.  645,  25  N".  E.  954]. 

A  tax  for  a  new  site  for  a  school-house  is 
not  illegal  because  it  is  afterward  found  that 
good  title  cannot  be  conveyed,  and  the  county 
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treasurer  cannot  for  that  reason  refuse  to 
pay  a  delinquent  tax.  People  v.  Hegeman, 
4  N.  Y.  Suppl.  351  [affirmed  in  123  N.  Y. 
645,  25  N.  E.  954]. 

84.  Ripon  v.  Ripon,  etc..  Joint  School  Dist. 
No.  11,  17  Wis.  83. 

85.  Ripon  v.  Ripon,  etc..  Joint  School  Dist. 
No.  11,  17  Wis.  83. 

86.  New  Orleans  v.  Fisher,  91  Fed.  574,  34 
C.  C.  A.  15  [modified  and  affirmed  in  180 
U.  S.  185,  21  S.  Ct.  347,  45  L.  ed.  485]. 

87.  See,  generally,  Taxation. 
Liabilities  on  official  bonds  of  custodians 

of  school  funds  see  supra,  III,  D,  6,  g,  (iv). 

88.  Pettigrew  v.  Washington  County,  43 
Ark.  33 ;  U.  S.  Fidelitv,  etc.,  Co.  v.  Somerset 
Bd.  of  Education,  86  S.  W.  1120,  27  Ky.  L. 
Rep.  863;  Hoover  v.  Reap,  10  Kulp  (Pa.) 
59;  Berks  County  v.  Reed,  2  Woodw.  (Pa.) 
4;  Bull  V.  Griffith,  30  Vt.  273,  holding  that 
under  the  act  of  1854  it  is  proper  that  the 
warrant  for  the  collection  of  a  school-district 
tax  should  require  the  money  collected  to  be 
paid  to  the  treasurer,  if  one  has  been  elected, 
and  not  to  the  prudential  committee. 

Settlement  in  subsequent  year. — Where  the 
accounts  of  a  township  school  tax  collector 
are  not  settled  until  the  following  year,  they 
may  be  adjusted  by  the  auditors  of  a  subse- 
quent year,  and  where  there  has  not  been  a 
settlement  for  a  number  of  years,  such  au- 
ditors may  settle  the  accounts  of  any  one 
year  without  touching  the  others.  Swatara 
Tp.  School  Dist.  v.  Geesey,  7  Pa.  Dist.  173. 

89.  State  v.  Lewis,  35  N.  J.  L.  377.  See 
also  U.  S.  Fidelity,  etc.,  Co.  v.  Somerset  Bd. 
of  Education,  86  S.  W.  1120,  27  Ky.  L.  Rep. 
863. 

Necessity  for  order  for  money. —  Under 
N.  Y.  Laws  (1864),  c.  555,  §  88,  requiring 
a  collector  to  keep  in  his  own  possession 
the  school  moneys  collected  and  received  by 
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may  be  compelled  by  mandamus  to  pay  over  or  account/^  or  assumpsit  may  be 
maintained  against  him  for  the  recovery  of  the  money  collected^  or  an  action 
may  be  maintained  against  him  and  his  sureties  on  his  official  bond;  and  if  a 
statutory  penalty  is  imposed  for  a  breach  of  such  duty,  it  may  be  recovered  in  an 
action  of  debt  on  such  bond.^^    If  the  collector  pays  the  money  collected  to  any 


him  by  virtue  of  his  office,  and  to  be  paid 
out  by  him  on  the  order  of  the  trustees,  the 
trustees  are  not  entitled  to  receive  the  money 
from  the  collector,  and  he  is  not  in  default, 
until  the  trustees  draw  an  order  for  the 
money  and  present  the  same  to  him.  Wood- 
hull  V.  Bohenblost,  4  Hun  (N.  Y.)  399. 

90.  Allhands  v.  People,  82  111.  234.  And 
see,  generally.  Mandamus,  26  Cyc.  285. 

It  is  no  defense  to  such  an  action  against 
a  county  collector,  to  compel  him  to  pay  over 
to  a  school-district  treasurer,  taxes  levied  by 
the  directors  on  railroad  property  and  col- 
lected by  him,  that  he  was  required  to  pay 
into  the  treasury  of  the  state  any  taxes  col- 
lected by  him  in  that  town  for  any  purpose 
whatever  by  the  assessment  of  railroads,  and 
that  the  toAvn  had  issued  bonds  to  the  rail- 
road company  for  the  amount  of  its  sub- 
scription which  remained  unpaid,  where  it 
does  not  appear  that  the  town  and  school- 
district  are  territorially  the  same.  Allhands 
Hj.  People,  82  111.  234. 

91.  O'Neal  Washington  County  School 
Com'rs,  27  Md.  227;  Houston  v.  Eussell,  52 
Vt.  110. 

That  the  collector  is  responsible  on  his 
official  bond,  and  might  be  sued  thereon  in 
the  name  of  the  state,  is  no  bar  to  an  action 
of  assumpsit  against  him  to  recover  taxes 
collected.  O'Neal  v.  Washington  County 
School  Com'rs,  27  Md.  227. 

That  the  taxes  were  unlawfully  levied  is 
no  defense  to  a  collector  who  admits  their 
collection.  O'Neal  v.  Washington  County 
School  Com'rs,  27  Md.  227. 

Evidence. —  In  an  action  by  a  board  of 
school  commissioners  against  a  tax  collector 
to  recover  money  collected  by  him  for  the 
school  fund,  the  treasurer  of  the  board  is 
competent  to  testify  that  he  had  collected  the 
money,  notwithstanding  the  fact  that  the 
witness  as  treasurer  had  given  his  receipt  to 
defendant  for  the  money  sued  for;  and  it 
is  also  competent  for  him  to  show  that  the 
receipt  given  by  him  was  erroneous  in  that 
the  money  had  not  been  paid  at  all  by  defend- 
ant, and  upon  objection  being  made  to  the 
admissibility  of  such  evidence  on  account  of 
interest,  plaintiff  may  execute  a  release,  the 
effect  of  which  is  to  remove  the  objection. 
O'Neal  r.  Washington  County  School  Com'rs, 
27  Md.  227 

92.  Arkansas. —  Pettigrew  v.  Washington 
County,  43  Ark.  33. 

Illinois. —  People  v.  Yeazel,  84  111.  539. 

Maryland. —  O'Neal  v.  Washington  County 
School  Com'rs,  27  Md.  227. 

iSlew  Hampshire. — Sunapee  School  Dist.  No. 
8  V.  Perkins,  49  N.  H.  538. 

North  Carolina. —  Lindsay  v.  Dozier,  44 
N.  C  275. 

Pennsylvania. —  Burlington  School  Dist.  v. 


Alexander,  6  Pa.  Co.  Ct.  413;  Stoneboro 
School  Dist.  V.  Jenkins,  2  Pa.  Co.  Ct.  300. 

Canada. — Nottawasaga  Public  School  Trus- 
tees V.  Nottawasaga,  15  Ont.  App.  310; 
Brow  v.  Styles,  2  U.  C.  C.  P.  346. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  250. 

An  action  on  a  school  collector's  bond  lies: 
( 1 )  When  he  fails  to  execute  the  warrant  for 
the  collection  of  a  school  tax  issued  by  the 
school  trustees;  (2)  when  by  his  laches  any 
tax  is  lost  to  the  district;  or  (3)  when  he 
has  neglected  to  pay  over  any  balance  in  his 
hands  to  his  successor.  Woodhull  v.  Bohen- 
blost, 4  Hun  (N.  Y.)  399. 

Where  an  order  fixing  a  tax  levy  is  void, 
the  collector  has  no  authority  to  collect  taxes, 
nor  has  the  board  of  education  the  right  to 
accept  a  collector's  bond  for  that  year,  and 
no  recovery  can  be  had  thereon  for  a  failure 
of  the  collector  to  account  to  the  board  for 
the  taxes  of  that  year.  U.  S.  Fidelity,  etc., 
Co.  V.  Somerset  Public  Graded  Schools  Bd. 
of  Education,  118  Ky.  355,  80  S.  W.  1191,  26 
Ky.  L.  Rep.  246. 

Presentation  of  county  clerk's  certificate 
of  the  school  tax  of  each  district,  as  a  pre- 
requisite to  a  right  of  action  on  a  collector's 
bond  see  Tappan  v.  People,  67  111.  339. 

Opening  judgment  for  fraud  on  sureties  see 
Burlington  School  Dist.  v.  Alexander,  6  Pa. 
Co.  Ct.  413. 

Extent  of  surety's  liability  see  Spencer 
Dist.  Bd.  of  Education  v.  Cain,  28  W.  Va. 
758.  And  see,  generally,  Pkincipax.  and 
Surety,  32  Cyc.  109  et  seq.  Under  Ky.  Acts 
(1887-1888),  c.  1273,  §  14,  a  tax  collector's 
surety  is  liable  not  only  for  the  taxes  col- 
lected, but  also  for  those  which  should  have 
been  collected.  U.  S.  Fidelity,  etc.,  Co.  V. 
Somerset  Public  Graded  Schools  Bd.  of  Edu- 
cation, 118  Ky.  355,  80  S.  W.  1191,  26  Ky. 
L.  Eep.  246. 

Apportionment  of  liability. —  ^^Hiere  two 
bonds  are  executed  during  a  collector's  term 
of  office,  with  penalties  of  different  amounts, 
the  amount  of  the  default  should  be  settled 
pro  rata  between  the  solvent  sureties  on  such 
bonds,  in  proportion  to  the  penalties  of  the 
respective  bonds.  JSIaddox  v.  Shacklett,  (Tenn. 
Ch.  App.  1895)  36  S.  W.  731. 

A  surety  on  an  assessor's  bond  as  collector 
cannot  collaterally  raise  the  objection  that  he 
had  not  given  bond  as  assessor  as  a  defense 
as  to  taxes  actually  collected.  V.  S.  Fidelity, 
etc.,  Co.  V.  Somerset  Bd.  of  Education,  86 
S.  W.  1120,  27  Ky.  L.  Pep.  863. 

That  the  levy  of  taxes  was  made  subse- 
quent to  the  date  of  the  bond  does  not  affect 
the  liability  of  the  sureties  on  the  bond,  in 
case  of  default  in  paving  over  money  collected 
as  school  taxes.    State  r.  Kolley,  43  Tex.  667. 

93.  Tappan  r.  People.  07  Til.  330. 
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person  other  than  the  one  authorized  to  receive  it,  he  is  guilty  of  a  breach  of  his 
bond ;  and  if  the  person  receiving  the  money,  upon  discovery  of  the  mistake, 
pays  over  the  same  to  the  proper  school-district  officers  so  that  the  district  in  fact 
loses  nothing,  the  collector  is  liable  for  nominal  damages. The  capacity  to  sue 
for  and  recover  school  moneys  from  a  collector  is  generally  in  the  officers  who 
have  authority  to  receive  and  disburse  such  moneys;  ^®  and  in  some  cases  an  action 
on  the  collector's  bond  may  be  brought  in  the  name  of  the  state  for  the  use  of  the 
school-district  authorities.^^ 

(vii)  Summary  Proceedings  and  Actions  Against  Taxpayers  — 
(a)  In  General.  The  method  or  procedure  which  a  tax  collector  may  employ  to 
collect  or  enforce  the  payment  of  delinquent  school  taxes  is  generally  regulated 
by  statutory  or  charter  provision s,^^  and  if  a  specific  method  for  the  collection  is 
prescribed,  no  other  means  can  be  resorted  to  to  enforce  the  payment. Ordi- 
narily the  authorized  modes  of  making  such  collection  are  distraint,^  an  action  to 
recover  a  personal  judgment  for  the  taxes,^  an  action  to  recover  judgment  against 
the  property  of  the  delinquent,^  or  by  a  summary  levy  upon  and  sale  of  the  land 


94.  People  v.  Yeazel,  84  111.  539. 
Payment    to    successor. —  A    collector  of 

school  taxes  may  not  pay  over  a  fund  in  his 
hands  to  a  successor  in  office,  without  the 
direction  of  the  proper  board  or  officers,  and 
if  he  does  so  the  sureties  on  his  official  bond 
are  liable.  Spencer  Dist.  Bd.  of  Education  v. 
Cain,  -28  W.  Va.  758. 

95.  People  v.  Yeazel,  84  111.  539. 

96.  O'Neal  v.  Washington  County  School 
Com'rs,  27  Md.  227;  Sunapee  School  Dist.  No. 
8  V.  Perkins,  49  N.  H.  538;  Stokes  County 
Bd.  of  Education  v.  Wall,  117  N.  C.  382,  23 
S.  E.  358,  holding  that  under  Code,  §  2563, 
as  amended  by  Acts  (1889),  c.  199,  §  28,  an 
action  on  a  sheriff's  bond  may  be  brought 
on  the  relation  of  the  county  board  of  educa- 
tion, and  the  complaint  therein  need  not  al- 
lege that  the  county  commissioners  refused 
to  bring  the  action. 

A  collector  who  has  never  taken  his  official 
oath  cannot  maintain  an  action  against  a 
constable  for  money  not  paid  over,  and  an 
objection  that  he  has  not  taken  such  oath 
may  be  taken  at  the  trial  of  such  an  action, 
under  a  plea  of  the  general  issue,  with  no- 
tice that  plaintiff  is  not  a  legal  collector 
Houston  V.  Russell,  52  Vt.  110. 

97.  Tappan  i".  People,  67  111.  339;  O'Neal 
V.  Washington  County  School  Com'rs,  27  Md. 
227;  State  v.  Kelley,  43  Tex.  667. 

Testimony  of  a  director  of  a  school-district, 
giving  his  conclusions  that  the  district  has 
received  its  share  of  the  taxes  in  full,  is  in- 
admissible in  an  action  in  the  name  of  the 
people  for  the  use  of  school  trustees,  upon  a 
township  collector's  bond,  as  the  director  has 
no  interest  in  such  suit,  and  has  no  right  to 
speak.    People  v.  Yeazel,  84  111.  539. 

98.  Georgia  R.,  etc.,  Co.  v.  Hutchinson,  125 
Ga.  762,  54  S.  E.  725  (holding  that  a  tax  col- 
lector of  a  county  may  enforce  the  collection 
of  a  tax  for  educational  purposes  by  execu- 
tion issued  by  him)  ;  State  v.  First  N^t. 
Bank,  4  Nev.  491  (in  the  same  manner  as 
delinquent  state  or  county  taxes ) .  And  see, 
generally.  Taxation. 

Arrest. —  Under  some  statutes  an  arrest 
may  be  had  of  the  taxpayer's  person  for  the 
non-payment  of  a  school  tax.    Allen  v.  Glea- 
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son,  4  Day  (Conn.)  376;  Fulton  v.  Jenks,  9 
Pa.  Co.  Ct.  126. 

99.  Cabin  Creek  Dist.  Bd.  of  Education  v. 
Old  Dominion  Iron,  etc.,  Co.,  18  W.  Va.  441, 
holding  further  that  no  suit  will  lie  against 
a  delinquent  taxpayer  to  collect  township 
school  taxes. 

1.  See  infra,  III,  F,  4,  e,  (vii),  (d). 

2.  Elizabethtown  Dist.  Public  School  v. 
Louisville,  etc.,  R.  Co.,  (Ky.  1895)  30  S.  W. 
620;  State  V.  First  Nat.  Bank,  4  Nev.  491; 
Beck  V.  Kerr,  87  N.  Y.  App.  Div.  1,  83  N.  Y. 
Suppl.  1057  {affirmed  in  177  N.  Y.  558,  69 
N.  E.  1120];  Chrigstrom  v.  McGregor,  74 
Hun  (N.  Y.)  343,  26  N.  Y.  Suppl.  517  (hold- 
ing that  under  Laws  (1864),  c.  555,  §  86, 
authorizing  a  school  trustee  to  recover  in  his 
own  name  a  school  tax  where  the  delinquent 
taxpayer  does  not  reside  within  the  district 
at  the  time  of  making  out  the  tax  list  or  at 
the  expiration  of  the  warrant,  no  action  can 
be  maintained,  where  the  taxpayer  resides 
within  the  district  and  has  sufficient  personal 
propertv  therein  to  satisfy  the  tax)  ;  Mc- 
Gregor i;.  White,  1  U.  C.  Q.  B.  15. 

Assumpsit. —  In  the  absence  of  a  statute 
authorizing  school  trustees  to  sue  for  a  school 
tax,  they  have  the  common-law  right  of  ac- 
tion in  assumpsit  for  its  recovery,  as  the 
legal  obligation  to  pay  the  tax  implies  a 
promise  to  pay  it  by  the  one  assessed.  Tor- 
rey  v.  Willard,  55  Hun  (N.  Y.).  78,  8  N.  Y. 
Suppl.  392;  McCracken  v.  Elder,  34  Pa.  St. 
239. 

A  judgment  for  costs  in  favor  of  defendant 
in  an  action  by  school  trustees  for  the  col- 
lection of  a  tax,  instituted  without  the  au- 
thority of  the  district,  is  not  a  claim  against 
the  district,  but  against  the  trustees  person- 
ally and  against  their  successors  adopting 
the  cause  of  action.  Beck  v.  Kerr,  87  N.  Y. 
App.  Div.  1,  83  N.  Y.  Suppl.  1057  {affirmed 
in  177  N.  Y.  558,  69  N.  E.  1120]. 

3.  Baltimore,  etc.,  R.  Co.  v.  People,  195 
111.  423,  63  N.  E.  262;  Chicago,  etc.,  R.  Co. 
V.  People,  155  111.  276,  40  N.  E.  602. 

In  Texas,  under  Sayles  Civ.  St.  art.  425a, 
an  action  to  establish  a  lien  upon  real  estate 
for  unpaid  school  taxes  cannot  be  main- 
tained by  a  city  unless  it  is  averred  and 
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on  which  the  taxes  are  a  lien.''  Where  the  levy  is  upon  land  within  the  district 
which  constitutes  only  a  part  of  a  tract,  the  rest  of  which  lies  outside  of  the  dis- 
trict, all  of  the  tract  cannot  be  sold ;  ^  and  so  where  the  levy  is  on  personalty, 
there  cannot  be  a  sale  of  the  land  on  which  it  is  situated;  ^  and  where  the  tax 
collection  is  to  be  made  only  by  a  certain  officer,  a  levy  and  sale  by  him  is  not 
affected  by  the  fact  that  the  tax  was  previously  paid  to  another  officer  not  author- 
ized to  receive  it.''  Under  some  statutes  the  state  may  be  made  a  party  plaintiff 
to  a  suit  for  the  recovery  of  delinquent  school  taxes. ^ 

(b)  Defenses.  A  taxpayer  cannot  resist  the  collection  of  a  school  tax  on  the 
ground  that  the  title  to  the  land  purchased  for  a  school  building  is  defective  so 
long  as  the  possession  remains  undisturbed.^  Nor  can  a  taxpayer  set  off  against 
such  taxes  a  claim  against  the  district  authorities  for  unliquidated  damages 
arising  out  of  a  breach  of  contract. Where  the  taxes  are  levied  for  a  special 
purpose,  not  including  the  payment  of  a  preexisting  indebtedness,  it  is  no  defense 
to  a  district  treasurer,  against  whom  taxes  are  assessed,  that  he  had  during  a 
previous  year  paid  out  on  vouchers  a  certain  sum  in  excess  of  that  which  he  had 
received,  and  that  such  sum  was  more  than  the  claim  against  him  for  taxes. 

(c)  Pleading  and  Evidence}^  Where  the  holding  of  an  election  on  the  ques- 
tion of  levying  a  school  tax  is  a  jurisdictional  fact,  it  must  be  clearly  averred  in 
the  complaint  or  petition  for  the  collection  of  such  taxes. Under  some  statutes 
the  answer  to  a  complaint  or  petition  for  the  collection  of  a  tax  may  allege  that 
the  tax  was  paid,^^  or  that  the  property  was  exempt  from  taxation, or  deny  any 
interest  in  the  property  at  the  date  of  the  assessment,^^  or  allege  fraud  in  the 
assessment. Where  the  answer  denies  that  any  election  to  authorize  the  tax 
was  ever  held,  and  there  is  no  attempt  to  prove  such  an  election,  a  nonsuit 
should  be  granted. As  a  general  rule  the  burden  of  proving  the  invalidity  of  a 
school  tax  is  upon  defendant. 

(d)  Distraint.  In  some  jurisdictions  the  collection  of  delinquent  school 
taxes  may  be  enforced  by  a  levy  upon  and,  if  necessary,  a  sale  of  the  property 
of  the  delinquent  taxpayer.^^    But  in  order  that  suc^  remedy  may  be  enforced, 


proved  that  such  city  has  been  duly  organ- 
ized as  a  separate  and  independent  school- 
district.  McCombs  V.  Rockport,  14  Tex.  Civ. 
App.  560,  37  S.  W.  988. 

4.  Brasch  v.  Western  Tie,  etc.,  Co.,  80  Ark. 
425,  97  S.  W.  445;  Tweed  v.  Metcalf,  4  Mich. 
578- 

Notice  of  the  sale  must  be  given  in  the 
manner  prescribed  by  the  statute.  Bedell  v. 
Barnes,  17  Hun  (N.  Y.)  353. 

Sale  to  city. —  Under  Utah  Sess.  Laws 
(1892),  §  129,  providing  that  school  taxes 
shall  be  collected  by  the  collector  as  other 
city  taxes  are  collected,  the  collector  has  au- 
thority to  sell  property  for  a  delinquent 
school  tax,  and  if  no  bids  are  obtained  thore- 
fo)-  to  strike  it  off  to  the  city.  Ogden  City 
<v.  Haroer,  12  Utah  337,  42  Pac.  1113. 

Redemption  from  sale. —  Under  Cal.  Pol. 
Code,  §  3817,  as  amended  by  the  act  of  March, 
1895,  real  estate  sold  to  the  state  for  delin- 
quent school  taxes  may  be  redeemed  by  pay- 
ment of  the  amount  of  taxes  due  thereon  at 
the  time  o\  the  sale,  with  penalties  based 
thereon.  Palomares  Land  Co.  v.  Los  Angeles 
County,  146  Cal.  530,  80  Pac.  931. 

5.  Shaw  V.  Lockett,  14  Colo.  App.  413,  60 
Pac.  363. 

6.  Shaw  V.  Lockett,  14  Colo.  App.  413,  60 
Pac.  363. 

7.  Young  V.  King,  3  R.  I.  196. 


8.  Hawesville  Bd.  of  Education  v.  Louis- 
ville, etc.,  R.  Co.,  110  Ky.  932,  62  S.  W.  1125, 
23  Ky.  L.  Rep.  376  (in  the  name  of  the 
state  and  of  the  local  board  of  education)  ; 
State  V.  First  Nat.  Bank,  4  Nev.  491  (holding 
that  the  "  state  of  Nevada  "  is  a  proper  party 
plaintifl'  in  an  action  to  recover  a  delinquent 
school  tax  under  the  act  of  March  20,  1865 ) . 

9.  People  V.  Sisson,  98  111.  335. 

10.  McCracken  v.  Elder,  34  Pa.  St.  239. 

11.  Massie  v.  Palo  Pinto  Independent 
School  Dist.,  47  Tex.  Civ.  App.  349,  105  S.  W. 
821. 

12.  See,  generally.  Pleading,  31  Cyc.  1; 
Taxation. 

13.  See,  generally.  Evidence,  16  Cyc.  821. 

14.  People  V.  Castro,  39  Cal.  65;  Com.  v. 
Louisville,  etc.,  R.  Co.,  33  S.  W.  204,  17  Ky. 
L.  Rep.  991. 

15.  People  V.  Nelson,  36  Cal.  375. 

16.  People  V.  Nelson,  36  Cal.  375. 

17.  People  V.  Nelson,  36  Cal.  375. 

18.  People  V.  Nelson,  36  Cal.  375. 

19.  People  V.  Castro,  39  Cal.  65. 

20.  Common  School  Dist.  No.  88  V.  Garvey. 
80  Kv.  159. 

21.  McKay  r.  Batchellor,  2  Colo.  591; 
Atkison  v.  Amick,  25  Mo.  404;  Folsom  r. 
Streeter,  24  Wend.  (N.  Y.)  266;  Harling  r. 
Mayville,  21  U.  C.  C.  P.  499;  Chapman  r. 
Thrasher,  20  U.  C.  C.  P.  259;  Applegarth 

[III,  F,  4,  e,  (VII),  (d)] 
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all  the  prescribed  conditions  precedent  must  be  complied  with,^^  as  that  there 
must  first  be  a  demand  upon  the  delinquent  for  the  tax,  and  a  refusal  by  him  to 
pay  it.^^  Under  some  statutes  the  collector  cannot  levy  upon  a  taxpayer's  prop- 
erty until  after  the  expiration  of  the  prescribed  time  within  which  he  may  volun- 
tarily pay  the  tax.^*  But  as  a  general  rule  where  the  collector  of  a  school-district 
properly  calls  for  a  tax,  and  the  taxpayer  refuses  to  pay,  the  collector  is  not  required 
to  give  any  further  time,  or  to  specify  a  time  and  place  to  receive  it,  but  may  levy 
at  once;  and  this  rule  is  not  affected  by  the  fact  that  the  taxpayer  promises 
that  he  will  pay  the  tax  within  a  given  time  if  the  collector  will  leave  the  property.^® 
Authority  to  distrain  for  school  taxes  extends  to  all  taxes  that  may  be  levied  and 
assessed  by  the  school-district,^^  including  back  taxes  for  previous  years.^^  A  levy 
for  school  taxes  may  be  made  on  any  goods  and  chattels  lawfully  in  possession 
of  the  person  liable  to  pay  the  tax,  although  he  is  not  the  owner  thereof.^^  A 
school-district  collector  by  levying  under  his  warrant  on  property  for  the  non- 
payment of  a  tax  acquires  a  special  property  in  the  goods  levied  on,  and  may 
maintain  an  action  against  any  person  who  removes  them,  although  he  leaves 
them  temporarily  with  the  original  owner.^° 

f.  Effect  of  Change  of  Boundaries  or  Creation  of  New  District  —  (i)  7iV 
General.  The  levy,  assessment,  collection,  and  disposition  of  school  taxes  upon 
the  change  of  the  boundaries  of  a  school-district  or  the  creation  of  new  districts,^^ 


Graham,  7  U.  C.  C.  P.  171;  Spry  v.  Mc- 
Kenzie,  18  U.  C.  Q.  B.  161;  Newberry  v. 
Stephens,  16  U.  C.  Q.  B.  65. 

Indorsement  of  warrant. —  The  omission  of 
the  officer  who  seizes  property  for  school 
taxes  under  a  warrant  to  enter  upon  the 
warrant  the  true  day  and  year  when  he  re- 
ceives the  same  does  not  invalidate  his  pro- 
ceeding.   Goodwin  v.  Perkins,  39  Vt,  598. 

Place  of  sale. — A  collector  distraining  prop- 
erty to  satisfy  a  school  tax  need  not  sell  the 
property  in  his  district;  but  it  is  sufficient 
if  it  is  sold  in  the  town.  Sherwin  V.  Bugbee, 
16  Vt.  439. 

Where  no  penalty  is  sought  to  be  collected, 
and  the  distraint  for  taxes  is  not  made  until 
more  than  four  months  after  the  levy,  it  is 
no  defense  that  the  school  trustees  failed  to 
fix  the  time  within  which  the  tax  should  be 
paid,  as  required  by  statute.  Collins  v.  Mas- 
den,  74  S.  W.  720,  25  Ky.  L.  Rep.  81. 

If  persons  assessed  do  not  pay  or  tender 
the  school  taxes  before  enjoining  their  col- 
lection, it  is  immaterial  that  the  levying  offi- 
cer fails  to  tender  tax  receipts  to  them  before 
levying  on  their  property.  Collins  V.  Masden, 
74  S.  W.  720,  25  Ky.  L.  Rep.  81. 

Replevin  for  property  seized  under  a  war- 
rant of  distress  for  the  non-payment  of  school 
taxes  see  McGregor  v.  Patterson,  5  Nova 
Scotia  211;  Haacke  v.  Marr,  8  U.  C.  C.  P. 
441. 

Agreement  with  third  party. —  An  agree- 
ment between  a  school-district  collector,  who 
has  left  in  the  hands  of  the  owner  goods 
levied  on  under  his  warrant,  and  a  third  per- 
son, for  the  delivery  of  the  goods  or  the  pay- 
ment of  the  tax,  is  binding  on  the  parties, 
and  is  a  sufficient  consideration  for  a  prom- 
ise by  such  person,  after  the  goods  have  been 
removed  out  of  the  reach  of  the  collector,  to 
pay  a  certain  sum  upon  the  warrant  on  the 
relinquishment  of  the  levy  by  the  collector. 
Hilliard  v.  Austin,  17  Barb.  (N.  Y.)  141. 
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22.  See  Atkison  v.  Amick,  25  Mo.  404. 
All  the  legal  requisites  to  the  organization 

of  the  district,  to  the  appointment  of  the  col- 
lector, and  the  authority  to  collect,  must  be 
shown  to  have  been  complied  with  in  order  to 
justify  a  taking  of  property  as  collector  of 
a  school-district;  and  an  assistant  is  not 
justified  unless  the  collector  is.  Bates  v. 
Hazeltine,  1  Vt.  81. 

23.  Atkison  v.  Amick,  25  Mo.  404;  Gear- 
hart  V.  Dixon,  1  Pa.  St.  224. 

24.  Parker  v.  Brown,  17  Barb.  (N.  Y.) 
145,  holding  also  that  if  the  collector  levies 
upon  the  property  within  that  time  he  is  a 
trespasser. 

25.  Wheelock  v.  Archer,  26  Vt.  380. 

26.  Wheelock  v.  Archer,  26  Vt.  380. 

27.  Keeler  v.  Chicester,  13  Wend.  (N.  Y.) 
629. 

28.  Coleman  v.  Kerr,  27  U.  C.  Q.  B.  5; 
McLean  v.  Farrell,  21  U.  C.  Q.  B.  441. 

29.  Keeler  v.  Chicester,  13  Wend.  (N.  Y.) 
629. 

30.  Hilliard  v.  Austin,  17  Barb.  (N.  Y.) 
141. 

31.  Appraisal  of  school  property  and  as- 
sessment of  equalizing  tax  on  change  of 
organization  see  supra,  III,  C,  2,  b,  (v). 

Validity  of  proceedings  for  the  alteration 
and  creation  of  districts  see  supra,  III,  C, 
1,  c. 

32.  See  the  statutes  of  the  several  states; 
and  the  following  cases: 

Missouri. —  State  v.  Schnecko,  1 1  Mo.  App. 
165. 

NehrasJca. —  Burlington,  etc.,  R.  Co.  v.  Lan- 
caster County  Com'rs,  12  Nebr.  324,  11  N.  W. 
332,  holding  that  under  Gen.  St.  §  8,  county 
commissioners  may  levy  a  school-district  tax 
on  a  district  formed  from  another,  for  its 
proportion  of  the  tax  on  the  original  district, 
on  a  certificate  of  the  county  superintendent 
of  schools  to  the  county  clerk  showing  such 
proportion. 
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or  upon  the  transfer  of  a  person  for  school  purposes  from  one  district  to  another,^^ 
are  generally  regulated  by  statutory  or  charter  i)rovisions,  or  by  the  agreement 
under  which  the  change  or  division  is  made.^^  As  a  general  rule  the  power  to 
levy  and  assess  a  tax  upon  all  the  property  of  a  school-district  extends  to  the 
property  within  the  boundaries  of  the  district  corporation  at  the  time  of  the  levy,^^ 
including  property  which  is  annexed  to  it  from  another  district  before  the  levy  is 
made ;  and  if  after  a  tax  has  been  levied  the  boundaries  of  the  district  are  changed 
so  as  to  transfer  part  of  its  territory  to  another  district  such  transferred  territory 
is  still  subject  to  such  levy;    but  if  such  change  is  made  before  the  tax  is  levied 


'New  Hampshire. —  Perkins  r.  Longinaid,  34 
N.  H.  315. 

New  Jersey. —  Woolley  v.  Hendrickson,  73 
N.  J.  L.  14,  62  Atl.  278,  holding  that  Gen. 
School  Law  (1903),  §  33,  postpones  the  opera- 
tion of  the  act,  with  respect  to  all  fiscal  ad- 
justments between  the  new  school-districts 
and  the  former  school-districts,  until  the  end 
of  the  then  current  school  year. 

Utah.— Lowe  v.  Hardy,  7  Utah  368,  26 
Pac.  982. 

Vermont. —  Barre  v.  Barre  School  Dist.  No. 
13,  67  Vt.  108,  30  Atl.  807. 

Washington. —  Seattle  School  Dist.  No.  1  V. 
King  County  Com'rs,  3  Wash.  154,  28  Pac. 
376. 

Wyoming. —  Baldwin  v.  Niekerson,  3  Wyo. 
208.  19  Pac.  439. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  252. 

Necessity  for  new  certificate. — Under  Mass. 
Gen.  St.  c.  39,  §  25,  a  town  voting  to  unite 
two  of  its  school-districts  is  so  "  districted 
anew  "  that  the  estate  of  a  non-resident  pre- 
viously taxed  in  one  of  the  old  districts  can- 
not be  taxed  in  the  new  one  without  a  new 
certificate  of  the  assessors.  Bacon  v.  Barn- 
stable Thirteenth  School  Dist.,  97  Mass.  421. 

A  tax  upon  illegally  united  districts  is 
void.  Kaighn  Reeves,  28  N.  J.  L.  520, 
holding  that  where  the  town  superintendent 
and  the  trustees  undertake  to  join  to  their 
own  district  another  unincorporated  district, 
which  they  have  no  power  to  do,  and  the  tax 
is  assessed  upon  the  inhabitants  of  both  dis- 
tricts as  though  they  had  been  legally  united, 
the  tax  is  entirely  void. 

The  want  of  assent  of  a  school-district  to 
a  vote  of  a  town  uniting  it  with  another 
school-district  is  no  objection  to  the  validity 
of  a  school-district  tax  assessed  by  the  united 
district.  Blackstone  v.  Taft,  4  Gray  (Mass.) 
250. 

Effect  on  vote. —  A  division  of  a  school- 
district  after  the  enactment  of  a  statute  au- 
thorizing an  election  therein  for  the  purpose 
of  voting  a  special  tax  does  not  render  a  sub- 
sequent election  in  one  of  such  divisions,  and 
a  tax  on  the  property  therein,  void  where  no 
one  in  the  other  division  is  permitted  to  vote 
or  is  taxed.  Eakins  v.  Eakins,  20  S.  W.  285, 
14  Ky.  L.  Rep.  562. 

33.  Johns  V.  State,  130  Ind.  522,  30  N.  E. 
640. 

Under  Ind.  Rev.  St.  (i88i)  §  4468,  where  a 
person  is  transferred  from  one  township, 
town,  or  city  to  another  for  school  ]nir])oses, 
he  must  pay  on  all  his  property  situated  in 
the  township,  town,  or  city  to  which  he  is 


transferred,  as  well  as  that  in  the  township, 
town,  or  city  in  which  he  resides,  the  same 
rate  of  school  and  poll  taxes  as  is  paid  by 
the  people  of  the  township  to  which  he  is 
transferred.  Johns  v.  State,  130  Ind.  522,  30 
N.  E.  640. 

34.  Jasper  Dist.  Tp.  v.  Wheatland  Dist. 
Tp.,  62  Iowa  62,  17  N.  W.  205. 

35.  See  supra,  III,  F,  4,  b,  (11). 

36.  California. —  Visalia  Sav.  Bank  V. 
Visalia,  153  Cal.  206,  94  Pac.  888,  holding 
that,  under  Pol.  Code,  §  1576,  where  land 
adjoining  a  city  is  included  in  the  city  school- 
district,  it  will  be  liable  to  a  levy  of  a  city 
school  tax. 

Illinois. —  Phelps  v.  Peoria  School  Inspect- 
ors, 214  111.  30,  73  N.  E.  412. 

loica. —  Grout  v.  Illingworth,  131  Iowa  281, 
108  N.  W.  528,  holding  that  where  property 
is  brought  into  a  district  by  an  extension  of 
its  boundaries  prior  to  a  levy  of  taxes  for 
school  purposes,  it  is  liable  to  such  tax,  al- 
though it  was  not  a  part  of  the  district  at 
the  time  that  the  tax  was  voted,  and  although 
the  taxpayer  had  no  opportunity  to  partici- 
pate in  the  election  of  the  members  of  the 
board  certifying  the  tax. 

NeiD  Hampshire. — Fifield  v.  Swett,  56  N.  H. 
432;  Pickering  v.  Coleman,  53  N.  H.  424, 
holding  that  persons  and  property  annexed 
to  a  school-district  in  an  adjoining  town  are 
subject  to  school-house  taxes  in  the  district 
to  which  they  are  annexed,  and  not  else- 
where, although  previous  to  such  annexation 
the  town  within  whose  limits  they  were  con- 
stituted but  one  school-district;  and  if  the 
town  or  city  containing  the  district  to  which 
they  are  annexed  is  subsequently  consolidated 
into  one  district,  thej^  will  be  likewise  sub- 
ject to  school-house  taxes  therein. 

Ohio. —  Eckstein  v.  Chicago  Jimction  Bd. 
of  Education,  4  Ohio  Cir.  Dec.  149  [affirmed 
in  55  Ohio  St.  643,  48  N.  E.  1112]. 

Utah.— King  v.  Utah  Cent.  R.  Co.,  6  Utah 
281,  22  Pac.  158. 

Vermont. —  Hassam  f.  Edwards,  49  Vt.  7. 

Washington. —  Seattle  School  Dist.  No.  1  r. 
King  County  Com'rs,  3  Wash.  154,  28  Pac. 
376. 

See  43  Cent.  Dig.  tit.  "Schools  and  School 
Districts,"  §  252. 

Where  territory  is  detached  from  a  village 
or  special  school-district  and  attached  to  a 
township  subdistrict.  such  territory  is  tax- 
able for  school  purposes  after  such  change  in 
the  township  subdistrict,  and  not  in  the  vil- 
laoo  or  special  district.  State  r.  Hollidav,  9 
Ohio  S.  &  C.  PI.  Dec.  738,  7  Ohio  N.  P.  47. 

37.  lluo-hos  r.  Ewing.  93  Cal.  414.  28  Pac. 

[Ill,  F,  4,  f,  (I)] 
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the  transferred  territory  is  not  liable  to  such  tax/ ^  although  the  legislature  may, 
in  making  such  a  change,  impose  a  tax  upon  the  detached  territory  for  a  certain 
time  for  the  benefit  of  the  district  from  which  it  is  detached,  in  consideration  of 
benefits  conferred  upon  such  territory.^®  As  to  personal  property,  however,  it 
has  been  held  that  there  can  be  no  distress  thereon  for  school  taxes  if  it  is  without 
the  district/*^  although  it  is  without  the  district  by  reason  of  a  division  of  the 
district  after  the  levy  is  made,  but  before  the  property  is  seized.*^ 

(ii)  Taxation  For  Bonded  Indebtedness.  Where  the  taxation  .is  for 
a  bonded  school  indebtedness  the  right  to  tax  extends  to  real  estate  which 
was  taxable  as  such  at  the  time  the  indebtedness  was  contracted,  although  it  is 
subsequently  transferred  to  another  district  by  division,'^^  and  does  not  extend  to 
real  estate  that  was  not  taxable  at  that  time.^^ 

(ill)  Disposition.  Where  taxes  which  are  assessed  before  the  formation  of 
a  new  district  from  an  old  district  remain  uncollected  until  after  such  formation, 
the  new  district  is  entitled  to  participate  in  the  fund  when  collected;  and  where 
an  old  district  wrongful^  levies  and  collects  taxes  on  a  portion  thereof  which  has 
been  transferred  to  a  nev/  district,  an  action  will  lie  in  favor  of  the  latter  to  recover 
the  amount  so  collected ;  and  when  such  amount  is  recovered  it  is  divisible 
among  the  new  district  and  such  other  districts  as  may  have  been  formed  out  of 
it  in  the  same  proportions  in  which  it  was  levied.^®  Where  a  school-district  from 
which  an  illegal  tax  is  collected  and  expended  is  afterward  subdivided,  upon  a 
refunding  of  such  tax  it  should  be  apportioned  from  the  funds  of  the  different  dis- 
tricts occupying  the  territory  from  which  it  was  collected ;  and  if  it  is  refunded 
wholly  from  the  funds  of  one  of  such  districts,  such  district  after  a  demand  upon 
the  districts  occupying  the  remaining  territory  may  maintain  an  action  against 
them  for  contribution.^^ 

g.  Remedies  For  Erroneous  Taxation  —  (i)  General.  It  has  been 
held  that  the  proper  remedy  of  a  person  assessed  by  a  school-district  in  which  he 
is  not  taxable  is  by  an  application  for  an  abatement. ^'^  Where  a  person  is  aggrieved 
by  the  failure  of  the  school-district  authorities  to  insert  in  the  tax  list  the  names 
of  all  the  taxable  inhabitants,  his  remedy  in  some  jurisdictions  is  by  an  appeal 
to  the  county  superintendent  of  schools,^^  or  by  suing  out  a  common-law  cer- 


1067;  Union  Independent  Dist.  v.  Cedar 
Rapids  Independent  Dist.,  62  Iowa  616,  17 
N.  W.  895;  Waldron  v.  Lee,  5  Pick.  (Mass.) 
323;  Dyer  v.  Rutland  School  Dist.  No.  1,  61 
Vt.  96,  17  Atl.  788;  Ovitt  f.  Chase,  37  Vt. 
196. 

A  curative  statute  validating  a  previously 
invalid  change  of  boundaries  cannot  operate 
to  deprive  a  school-district  from  which  terri- 
tory is  detached  by  such  change  of  taxes 
levied  and  collectable  before  the  act  is  passed. 
Union  Independent  Dist.  v.  Cedar  Rapids  In- 
dependent Dist.,  62  Iowa  616,  17  N.  W. 
895. 

38.  Hughes  v.  Ewing,  93  Cal.  414,  28  Pac. 
1067;  Jackman  v.  Salisbury  Second  School 
Dist.,  5  Gray  (Mass.)  413  (holding  that  a 
school-district  tax  cannot  be  assessed  on  an 
inhabitant  who  is  set  off  by  a  vote  of  the 
tov/n  to  another  district  before  the  assess- 
ment is  complete,  although  after  the  tax  is 
voted  and  expenses  are  incurred  in  favor  of 
the  school-district  in  the  execution  of  its 
project);  Richards  v.  Dagget,  4  Mass.  534; 
State  V.  Burford,  82  Mo.  App.  343;  Pierce  v. 
Whitman,  23  Vt.  626. 

39.  Fitzpatrick  v.  Mt.  Sterling  Graded 
Public  School,  87  Ky.  132,  7  S.  W.  896,  10 
Ky.  L.  Rep.  9. 

[Ill,  F,  4,  f,  (I)] 


40.  McKay  v.  Batchellor,  2  Colo.  591. 

41.  McKay  v.  Batchellor,  2  Colo.  591. 

42.  Callaway  v.  Denver,  etc.,  R.  Co.,  6 
Colo.  App.  284,  40  Pac.  573;  Chambers  v. 
Adair,  110  Ky.  942,  62  S.  W.  1128,  23  Ky.  L. 
Rep.  373;  Hawesville  Bd.  of  Education  v. 
Louisville,  etc.,  R.  Co.,  110  Ky.  932,  62  S.  W. 
1125,  23  Ky.  L.  Rep.  376. 

43.  Callaway  v.  Denver,  etc.,  R.  Co.,  6 
Colo.  App.  284,  40  Pac.  573. 

44.  Manchester  v.  Reserve  Tp.,  4  Pa.  St 
35. 

45.  Hamilton  County  School  Dist.  No.  6 
V.  Hamilton  County  School  Dist.  No.  9,  13 
Nebr.  166,  12  N.  W.  921. 

46.  Hamilton  County  School  Dist.  No.  6 
V.  Hamilton  County  School  Dist.  No.  9,  13 
Nebr.  166,  12  N.  W.  921. 

47.  Spencer  Dist.  Tp.  v.  Riverton  Dist.  Tp., 
56  Iowa  85,  8  N.  W.  784. 

48.  Spencer  Dist.  Tp.  v.  Riverton  Dist.  Tp., 
56  Iowa  85,  8  N.  W.  784. 

49.  Correction  or  setting  aside  of  assess- 
ment see  supra,  III,  F,  4,  c,  (viii). 

50.  Orford  School  Dist.  No.  6  v.  Orford, 
63  N.  H.  277.  See  also  Locke  v.  Pittsfield, 
63  N.  H.  122. 

51.  Easton  v.  Calendar,  11  Wend.  (N.  Y.) 
90. 
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tiorari.^^  A  levy  oO  pay  an  unconstitutional  debt  may  be  defeated  by  an  objection 
in  a  proceeding  for  a  judgment  for  delinquent  taxes.'^^ 

(ii)  Rights  of  Districts.  One  school-district  may  recover  from  another 
district  taxes  which  have  been  levied  by  the  former  and  unlawfully  collected  by 
the  latter;  but  a  school-district  does  not  become  a  trustee  for  one  taxpayer 
of  an  excessive  amount  collected  from  another  taxpayer,^^  and  one  school-district 
cannot  recover  from  another  district  taxes  which,  through  a  mistake  as  to  loca- 
tion, have  been  levied  by  and  voluntarily  paid  to  the  latter,  upon  land  within 
the  former  district/^^  although  the  tax  rate  as  extended  in  the  former  district  is 
thereby  made  greater  than  it  otherwise  would  have  been."  But  the  fact  that 
one  school-district  unlawfully  levies  and  collects  taxes  on  land  in  another  school- 
district  does  not  prevent  the  latter  from  levving  and  collecting  taxes  on  the  same 
land.^« 

(ill)  Injunctions  —  (a)  In  General.  The  power  of  taxation  for  the  sup- 
port of  public  schools  may  in  a  proper  case  be  controlled  by  injunction/^  which 
ordinarily  is  governed  by  the  general  rules  relating  to  injunctions/^  and  will  not 
be  granted  except  where  it  is  clear  that  it  is  necessary  to  protect  plaintiff's  rights; 


52.  Easton  v.  Calendar,  11  Wend.  (K  Y.) 
90. 

Upon  a  certiorari  by  a  taxpayer  against  a 
tax  collector,  the  question  whether  bonds  au- 
thorized to  be  issued  by  a  board  of  education 
were  issued  at  the  time  of  the  computation 
of  ratables  for  assessment,  should  not  be  de- 
cided, where  no  notice  of  the  pendency  of 
such  proceeding  has  been  given  to  any  one 
representing  the  public  interests  sought  to 
be  attacked.    Tippett  v.  McGrath,  70  N.  J.  L. 

110,  56  Atl.  134  [affirmed  in  71  N.  J.  L.  338, 
59  Atl.  1118]. 

53.  Baltimore,  etc.,  R.  Co.  v.  People,  195 

111.  423,  63  N.  E.  262. 

54.  State  v.  Beale,  90  Mo.  App.  341. 

55.  Walser  v.  School  Dist.  No.  1  Bd.  of 
Education,  160  111.  272,  43  N.  E.  346,  31 
L.  R.  A.  329  [affirming  57  111.  App.  288]. 

56.  Illinois. — Jackson  County  Dist.  No.  153 
V.  Jackson  County  Dist.  No.  154,  232  111. 
322,  83  N.  E.  849;- Walser  v.  School  Dist.  No. 
1  Bd.  of  Education,  160  111.  272,  43  N.  E. 
346,  31  L.  R.  A.  329  [affirming  57  111.  App. 
288]. 

Iowa. —  Rapids  Dist.  Tp.  v.  Clinton  Dist. 
Tp.,  27  Iowa  323. 

Missouri. — ^  State  v.  Beale,  90  Mo.  App.  341. 

Ohio. —  Lyme  Tp.  Bd.  of  Education  v.  Spe- 
cial School  Dist.  No.  1,  Bd.  of  Education,  44 
Ohio  St.  278,  7  N.  E.  12,  where  the  taxes  so 
received  are  not  produced  by  any  levy  made 
by  the  former  district. 

Pennsylvania. —  Arthur  v.  Polk  Borough 
School  Dist.,  164  Pa.  St.  410,  30  Atl.  299. 

57.  Walser  v.  School  Dist.  No.  1  Bd.  of 
Education,  160  111.  272,  43  N.  E.  346,  31 
L.  R.  A.  329  [affirming  57  111.  App.  288]. 

58.  Arthur  v.  Polk  Borough  School  IDist., 
164  Pa.  St.  410,  30  Atl.  299. 

59.  Attacking  legal  existence  of  district 
see  supra,  III,  C,  1,  g. 

60.  Mason  v.  Caflfrey,  9  Kulp  (Pa.)  414. 

61.  See,  generally,  Injunctions,  22  Cyc. 
724 ;  Taxation. 

Equity  will  take  jurisdiction  of  a  bill 
brought  to  restrain  the  collection  of  a  school- 
district  tax  illegally  assessed,  on  the  ground 


of  the  inherent  jurisdiction  of  equity  to  pre- 
vent a  multiplicity  of  suits,  although  each 
taxpayer  may  have  a  remedy  at  law.  Carl- 
ton V.  Newman,  77  Me.  408,  1  Atl.  194. 

Matters  considered. —  On  a  bill  to  restrain 
the  collection  of  school  taxes,  the  court  will 
not  inquire  into  the  validity  of  the  appoint- 
ment of  the  collector,  where  he  has  given  a 
bond  with  securities  approved  as  required  by 
law  (Locust  Mountain  Coal,  etc.,  Co.  v.  Cur- 
ran,  10  Phila.  (Pa.)  543)  ;  nor,  where  the 
action  is  brought  by  taxpayers  Avho  have 
voted  in  favor  of  the  tax,  will  it  consider 
the  number  of  persons  in  favor  of  or  opposed 
to  the  tax  at  the  time  the  suit  was  com- 
menced, or  how  much  the  school-district  may 
gain  or  lose  by  enjoining  the  collection  of  the 
tax  (Vaughn  v.  Tillamook  County  School 
Dist.  No.  31,  27  Oreg.  57,  39  Pac.  393)  ;  but 
upon  proper  allegations  equity  will  inquire 
into  the  validity  of  an  election,  voting  a  tax, 
although  as  a  general  rule  it  will  not  deal 
with  contests  of  elections  (Coleman  f.  Eman- 
uel County  Bd.  of  Education,  131  Ga.  643,  63 
S.  E.  41). 

Evidence. —  In  proceedings  to  enjoin  the 
collection  of  a  school  tax,  certificates  of  levy 
by  the  school  directors  which  are  required 
by  law  to  be  filed  with  the  county  court  are 
inadmissible  in  the  absence  of  proof  of  proper 
filing,  and  entries  made  by  the  county  clerk 
of  tlie  legal  effect  of  the  certificates  on  no 
principle  are  admissible  as  evidence  of  such 
levies.  Weber  v.  Ohio,  etc.,  R.  Co.,  108  111. 
451. 

62.  Davis  v.  Ponder,  131  Ga.  713,  63  S.  E. 
220;  Cairo  Banking  ,  Co.  v.  Ponder,  131  Ga. 
708,  63  S.  E.  218;  T.  B.  Scott  Lumber  Co.  v. 
Oneida  County,  72  Wis.  158,  39  N.  W.  343, 
holding  that  an  injunction  against  a  sale  of 
lands  for  taxes  levied  under  the  school  sys- 
tem will  not  be  granted  where  it  appears  that 
the  system  was  duly  adopted  by  the  legal 
voters,  and  that  the  law  authorizing  the  sys- 
tem violates  no  constitutional  principle  of 
local  self-oovernment  or  uniformity. 

Changing  location  of  school. —  In  the  ab- 
sence of  a  slunvino-  tliat  school  trustees  did, 
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nor  in  any  case  will  it  be  granted  where  there  is  an  adequate  remedy  at  law  or 
by  proceedings  before  a  reviewing  board  or  officer.^*  Subject  to  these  rules  an 
injunction  will  lie  to  restrain  the  assessment  and  collection  of  school  taxes  which 
are  illegal/^  as  where  the  levy  or  assessment  is  invalid  by  reason  of  its  having 
been  made  without  authority  of  the  law/^  as  by  an  unauthorized  board  or  officer, 
or  by  reason  of  its  being  levied  upon  property  not  taxable  within  the  district,^*  as 
where  it  is  levied  upon  the  property  of  one  school-district  for  the  benefit  of 
another,®^  or  by  reason  of  its  being  levied  fraudulently.'^^  An  injunction  will  also 
lie  to  restrain  the  collection  of  a  school  tax  which  is  in  excess  of  the  constitutional  or 
statutory  limit/^  or  which  is  greatly  in  excess  of  the  amount  which  is  required  for  the 
purpose  for  which  it  is  levied/^  although  it  has  been  held  that  where  the  tax  does 
not  exceed  the  prescribed  limit  the  courts  will  not,  in  the  absence  of  fraud,  enjoin 
its  collection  merely  because  more  has  been  levied  than  might  be  found  neces- 


not  act  for  the  best  interests  of  the  district, 
their  act  of  changing  the  location  of  a  school 
building  is  no  ground  for  restraining  a  levy 
of  taxes  ordered  by  the  district.  Boesch  v. 
Byrom,  37  Tex.  Civ.  App.  35,  83  S.  W.  18. 

63.  Shriver  McGregor,  224  111.  397,  79 
N.  E.  706;  Schmohl  v.  Williams,  215  111.  63, 
74  N.  E.  75;  Lawrence  i\  Traner,  136  111. 
474,  27  N.  E.  197;  State  i;.  McLaughlin,  15 
Kan.  228,  22  Am.  Rep.  264;  Barrow  v.  Davis, 
46  Mo.  394;  Sayre  v.  Tompkins,  23  Mo.  443. 

That  the  certificate  of  levy  is  not  under 
seal,  as  required  by  statute,  is  a  defect  which 
might  be  remedied  upon  a  proper  application, 
when  a  judgment  and  order  of  sale  for  non- 
payment is  asked  for,  and  hence  is  not  avail- 
able on  a  suit  for  an  injunction  to  restrain 
the  collection  of  taxes.  Schmohl  t;.  Williams, 
215  111.  63,  74  N.  E.  75. 

Misappropriation. —  Where  there  is  an  ade- 
quate remedy  at  law  against  school  directors 
for  a  misappropriation  of  school  funds  by 
them,  a  court  of  equity  will  not  enjoin  the 
collection  of  a  school  tax  merely  on  the 
ground  of  such  misappropriation.  Moore  'C. 
Fessenbeck,  88  111.  422. 

64.  Bogaard  v.  Plain  View  Independent 
Dist.,  93  Iowa  269,  61  N.  W.  859. 

65.  Arkansas. —  Cole  v.  Blackwell,  38  Ark. 
271. 

Florida.— Yickett  v.  Russell,  42  Fla.  116, 
634,  28  So.  764. 

Kansas. —  See  Atchison,  etc.,  R.  Co.  v.  Wil- 
helm,  33  Kan.  206,  6  Pac.  273. 

Kentucky. —  Howard  v.  School  Dist.  No. 
27,  102  S.  W.  318,  31  Ky.  L.  Rep.  399. 

Michigan. —  Folkerts  v.  Powers,  42  Mich. 
283,  3  K  W.  857. 

Ohio. —  Moss  V.  Special  School  Dist.  No.  1 
Bd.  of  Education,  58  Ohio  St.  354,  50  N.  E. 
921;  Warring  i).  Hazlewood,  3  Ohio  Dec.  (Re- 
print) 315. 

Pennsylvania. —  Coal,  etc.,  Co.  i".  Dunphy, 
11  Pa.  Dist.  218,  10  Kulp  491. 

Rhode  Island.— Teflt  v.  Lewis,  27  R.  I.  9, 
60  Atl.  243,  holding  that  where,  under  Pub. 
Laws  (1903),  c.  1101,  a  tax  is  void  because 
of  the  absence  of  the  required  appraisers,  the 
taxpayers  of  the  district,  the  property  of 
which  was  not  appraised,  are  entitled  to  have 
the  collection  permanently  enjoined. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  255. 

[Ill,  F,  4,  g,  (III),  (A)] 


But  see  Barrow  v.  Davis,  46  Mo.  394; 
Sayre  v.  Tompkins,  23  Mo.  443. 

66.  loiva. — Williams  v.  Peinny,  25  Iowa 
436. 

Kentucky. —  Dawson  v.  School  Dist.  No.  40, 
72  S.  W.  806,  24  Ky.  L.  Rep.  2027. 

Maine. —  Carlton  v.  Newman,  77  Me.  408, 
1  Atl.  194. 

Nebraska. —  Earl  V.  Duras,  13  Nebr.  234, 
13  N.  W.  206. 

Ohio. —  Baker  V.  Black,  6  Ohio  53. 

Pennsylvania. —  Conner's  Appeal,  103  Pa. 
St.  356. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  255. 

Purpose  of  tax. — Where,  on  the  hearing 
of  a  motion  to  restrain  the  collection  of  an 
alleged  building  tax  for  school  purposes,  the 
purpose  of  the  tax  is  not  clearly  shown,  a 
preliminary  injunction  may  be  eontinued  on 
account  of  the  necessity  of  knowing  what  the 
records  of  the  school-district  show  in  rela- 
tion to  the  purpose,  whether  for  building  or 
merely  for  the  purpose  of  repairs.  Gilbert  V. 
Tierney,  14  Pa.  Co.  Ct.  472. 

67.  Cole  V.  Blackwell,  38  Ark.  271;  Mun- 
son  V.  Minor,  22  111.  594;  Watts  v.  McCleave, 
16  111.  App.  272. 

68.  Green  Mountain  Stock  Ranching  Co. 
V.  Savage,  15  Mont.  189,  38  Pac.  940. 

69.  Earl  v.  Duras,  13  Nebr.  234,  13  N.  W. 
206. 

70.  Schofield  v.  Watkins,  22  111.  66 ;  Hinkle 
V.  Saddler,  97  Iowa  526,  66  N.  W.  765. 

71.  Baltimore,  etc.,  R.  Co.  v.  People,  195 
111.  423,  63  N.  E.  262;  Marion,  etc.,  R.  Co.  v. 
Alexander,  63  Kan.  72,  64  Pac.  978.  See  also 
Cleveland,  etc.,  R.  Co.  v.  People,  208  111.  9, 
69  N.  E.  832. 

72.  Conner's  Appeal,  103  Pa.  St.  356; 
Davis  V.  Bradford  School  Dist.,  4  Pa.  Co.  Ct. 
656;  Mason  v.  Caffrey,  9  Kulp  (Pa.)  414. 

Preliminary  injunction. —  On  a  bill  to  re- 
strain the  collection  of  a  building  tax,  a  pre- 
liminary injunction  will  be  continued  where 
it  appears  from  defendant's  own  testimony 
that  only  a  small  portion  of  the  tax  is  to  be 
used  for  building  purposes,  that  the  alleged 
purpose  is  to  use  the  larger  part  of  the  tax 
in  paying  debts,  although  there  are  no  debts 
shown  which  can  be  legally  paid  out  of  such 
a  fund,  and  that  the  school-district  has  large 
assets  in  the  shape  of  sums  due  from  former 
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sary."^^  But  an  injunction  will  not  be  granted  to  restrain  the  collection  of  a  school 
tax  merely  because  of  irregularities  in  the  proceedings  of  the  taxing  officers; 
nor  in  the  absence  of  fraud  or  misconduct  will  it  be  granted  so  as  to  interfere 
with  matters  which  are  within  the  discretion  of  the  taxing  officers;  nor  will 
such  an  injunction  be  granted  because  the  collector's  bond  is  too  small  to  include 
a  tax  authorized  after  his  entry  into  office,^®  or  because  it  is  proposed  to  divert 
the  money  when  raised,  since  a  court  of  equity  may  prevent  a  misappropriation 
of  the  fund  after  the  tax  is  collected/^  or  because  the  course  of  study  adopted 
for  the  school  which  the  tax  is  to  maintain  is  different  from  that  contemplated 
by  the  law;  nor  will  an  injunction  lie  to  try  the  corporate  existence  of  the  board 
levying  the  tax.'^'^  Payment  or  tender  of  payment  of  so  much  of  the  tax  as  is 
admitted  to  be  legal  has  been  held  to  be  a  condition  precedent  to  an  action  to 
enjoin  the  collection  of  an  illegal  tax;  and  acquiescence  in  the  proceedings  by 
which  the  tax  is  authorized  may  bar  a  right  to  an  injunction  to  restrain  the  col- 
lection of  the  tax  on  the  ground  of  the  invalidity  of  the  proceedings.^^  A  school- 
district  cannot  maintain  an  injunction  to  restrain  the  collection  of  taxes  on  prop- 
erty in  which  it  has  no  interest,  as  on  lands  detached  from  its  territory  and  included 
in  a  tiewly  formed  district;  nor  can  it  maintain  an  injunction  to  control  the 
actions  of  public  officers  in  the  discharge  of  official  duties  in  relation  to  school 
taxes. 

(b)  Parties  mid  Pleading.  A  bill  to  enjoin  the  collection  of  an  illegal  school 
tax  may  be  brought  by  all  or  any  number  of  the  taxpayers  of  the  district,  suing 
on  behalf  of  themselves  and  all  others  similarly  situated. The  school-district 


collectors  and  treasurers.  Mitchell  v.  Kearns, 
16  Pa.  Super.  Ct.  354. 

73.  Cleveland,  etc.,  R.  Co.  v.  People,  208 
111.  9,  69  N.  E.  832;  Lawrence  v.  Traner,  136 
111.  474,  27  N.  E.  197. 

74.  Smith  v.  Bohler,  72  Ga.  546;  Gray  i\ 
Peoria  Bd.  of  School  Inspectors,  231  111.  63, 
83  N.  E.  95;  Schmohl  v.  Williams,  215  111. 
63,  74  N.  E.  75;  Munson  v.  Minor,  22  111. 
594 ;  Merritt  V.  Farris,  22  111.  303 ;  Burnhani 
V.  Rogers,  167  Mo.  17,  66  S.  W.  970;  Whar- 
ton V.  Cass  Tp.  School  Directors,  42  Pa.  St 
358. 

Irregularities   in  the  certificate   of  levy 

which  might  be  corrected  by  amendment  or 
otherwise  are  not  sufficient  for  the  issuing 
of  an  injunction  to  restrain  the  collection 
of  a  school  tax.  Shriver  v.  McGregor,  224 
111.  397,  79  N.  E.  706;  Creech  v.  Harlan 
County  Common  School  Dist.  No.  15,  102 
S.  W.  804,  31  Ky.  L.  Rep.  379. 

75.  Lawrence  v.  Traner,  136  111.  474,  27 
N.  E.  197;  Jamison  v.  Houston,  (Miss.  1894) 
15  So.  114;  Wharton  v.  Cass  Tp.  School  Di- 
rectors, 42  Pa.  St.  358;  Mason  v.  Caffrey,  9 
Kulp  (Pa.)  414. 

76.  Smith  v.  Bohler,  72  Ga.  546. 

77.  People  Peoria,  etc.,  R.  Co.,  216  111. 
221,  74  N.  E.  734;  Cleveland,  etc.,  R.  Co.  v. 
People,  208  111.  9,  69  N.  E.  832;  Lawrence  V. 
Traner,  136  111.  474,  27  N.  E.  197. 

78.  Richards  v.  Raymond,  92  111.  612,  34 
Am.  Rep.  151. 

The  teaching  of  Latin  and  Greek  in  a 
common  school  does  not  justify  an  injunction 
against  the  collection  of  a  tax  levied  in  aid 
of  such  school.  Newman  Thompson,  4 
S.  W.  341,  9  Ky.  L.  Rep.  199. 

79.  Ewing  v.  Jefferson  Bd.  of  Education, 
72  Mo.  436. 


80.  Black  V.  Early,  208  Mo.  281,  106  S.  W. 
1014;  Burnham  t;.  "Rogers,  167  Mo.  17,  66 
S.  W.  970. 

81.  Loesche  v.  Goerdt,  123  Iowa  55,  98 
N.  W.  571;  Clarke  v.  Starr  Tp.  Bd.  of  Edu- 
cation, 44  Ohio  St.  595,  9  N.  E.  790;  Martin 
V.  Laurens  School  Dist.,  57  S.  C.  125,  35 
S.  E.  517. 

After  a  school-house  has  been  erected  and 
the  school  therein  put  in  operation,  it  is 

too  late  to  object  to  the  validity  of  the  tax 
voted  to  pay  therefor,  by  proceedings  to 
restrain  the  collection  of  the  tax.  Loesche 
V.  Goerdt,  123  Iowa  55,  98  N.  W.  571;  Casey 
V.  Nutt  Independent  Dist.,  64  Iowa  659,  21 
N.  W.  122.  An  interlocutory  injunction 
restraining  a  school  tax  authorized  by  the 
local  law,  and  levied  for  supporting  the 
school  system,  will  not  be  granted  where 
a  majority  of  the  complainants,  suing  for 
their  own  separate  benefit  and  protection, 
voted  in  favor  of  the  approval  of  such  local 
law,  and  all  of  them  acquiesced  in  the  re- 
sult of  the  election,  until  after  the  school- 
house  was  established  and  put  in  operation. 
Irvin  V.  Gregory,  86  Ga.  605,  13  S.  E. 
120. 

Where  the  acts  of  school  oflficers  in  levying 
a  tax  are  void  taxpayers  are  not  estopped, 
by  the  fact  that  they  had  notice  thereof  and 
paid  the  tax  without  complaint  for  two 
years.  Howard  r.  School  Dist.  No.  27,  102 
S.  W.  318,  31  Ky.  L.  Rep.  399. 

82.  Jefferson  County  School  Dist.  No.  8 
V.  Gibbs.  52  Kan.  564,  35  Pac.  222. 

83.  Jefferson  Count v  School  Dist.  No.  8 
V.  Gibbs,  52  Kan.  564.  35  Pac.  222. 

84.  Williams  r.  Pennv,  25  Iowa  436;  Carl- 
ton V.  Newman,  77  Me."  408,  1  Atl.  104. 

Plaintiff  must  aver  that  he  sues  not  only 
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is  a  necessary  party  defendant  to  such  a  bill/^  as  are  also  all  the  officers  of  the 
school-district  who  are  directly  interested  in  the  collection  of  the  taxes. ^®  Where 
the  tax  has  been  extended  on  the  tax  books  and  placed  in  the  hands  of  the  col- 
lector the  injunction  should  be  against  him.^^  In  an  action  to  enjoin  the  col- 
lection of  taxes  for  the  purpose  of  paying  the  principal  and  interest  on  school- 
bonds  the  bondholders  are  necessary  parties. The  allegations  of  such  bill 
must  be  definite  and  certain  in  stating  facts  sufficient  to  constitute  the  cause  of 
action/^  as  also  must  be  the  allegations  in  an  answer,  as  to  matters  of  defense.^*' 

(iv)  Actions  For  Damages,  A  taxpayer  who  is  aggrieved  by  the  assess- 
ment and  collection  of  an  illegal  school  tax  is  not  limited  to  an  action  to  recover 
the  amount  of  taxes  collected  from  him;  but  may  maintain  an  action  of  tres- 
pass against  the  assessing  or  collecting  officers  for  the  unlawful  seizure  of  his 
property  to  recover  the  value  of  the  property  taken,  as  where  such  officers  col- 
lect a  tax  which  is  illegal  because  of  a  non-compliance  with  the  statutory  pro- 
visions relative  to  the  forming  of  the  school-district,^^  because  of  the  adopting  an 
erroneous  basis  for  fixing  the  amount  of  the  tax  to  be  paid,^*  or  because  of  its 
being  levied  and  assessed  on  non-taxable  property. If  a  taxpayer  has  regained 


on  his  own  behalf,  but  also  on  behalf  of  all 
others  similarly  situated,  such  averment  be- 
ing essential  to  a  complete  determination  of 
all  the  rights  affected  by  the  suit.  McClung 
V.  Livesay,  7  W.  Va.  329. 

85.  Folkerts  v.  Power,  42  Mich.  283,  3 
N.  W.-857. 

Where  the  tax  is  found  to  be  illegal,  it  is 
sufficient  to  add  the  district  as  a  party  be- 
fore entering  the  final  decree.  Folkerts  v. 
Power,  42  Mich.  283,  3  N.  W.  857. 

86.  Pickett  v.  Russell,  42  Fla.  116,  634, 
28  So.  764. 

A  final  injunction  will  not  be  granted  until 

the  officers  of  the  school-district  directly  in- 
terested in  the  collection  of  the  taxes  are 
made  parties  defendant.  Atchison,  etc.,  R. 
Co.  V.  Wilhelm,  33  Kan.  206,  6  Pac.  273. 

A  temporary  injunction,  however,  will  not 
be  dissolved,  because  of  a  failure  to  make 
such  officers  parties  to  the  bill.  Pickett  V. 
Russell,  42  Fla.  116,  634.  28  So.  764. 

87.  Ewing  v.  Jefferson  City  Bd.  of  Educa- 
tion, 72  Mo.  436. 

88.  Brockway  v.  Louisa  County,  133  Iowa 
293,  110  N.  W.  844;  Boesch  v.  Byrom,  37 
Tex.  Civ.  App.  35,  83  S.  W.  18. 

89.  Lawrence  v.  Traner,  136  111.  474,  27 
N.  E.  197;  Shea  f.  Burke,  3  Luz.  Leg.  Reg. 
(Pa.)  242. 

A  general  allegation  of  irreparable  injury 
in  such  a  bill  is  not  sufficient  to  entitle 
plaintiff  to  relief,  unless  some  equitable  cir- 
cumstances are  shown,  such  as  insolvency, 
impediment  to  a  judgment  at  law  or  to  ade- 
quate legal  relief,  or  a  threatened  destruc- 
tion of  property,  or  the  like.  McClung  V. 
Livesay,  7  W.  Va.  329. 

A  petition  to  restrain  the  /collection  of  a 
tax  levied  for  erecting  a  new  school-house  on 
the  ground  that  the  erection  of  a  new  school- 
house  is  an  unauthorized  attempt  to  main- 
tain two  school-houses  in  the  district  at  the 
same  time  must  specifically  allege  the  fact 
that  there  is  already  a  school-house  fit  for 
use,  and  that  it  is  designed  to  maintain  two 
at  the  same  time.  Casey  v.  Nutt  Independ- 
ent Dist.,  64  Iowa  659,  21  N.  W.  122. 

[Ill,  F,  4,  g,  (III),  (B)] 


Striking  out  allegation. — An  allegation  in 
such  a  bill  which  is  a  mere  conclusion  of 
law,  and  not  specific  enough  to  raise  an  issue 
of  fact  should  be  stricken  out.  Fitzpatrick 
V.  Mt.  Sterling  Public  Graded  Schools,  87 
Ky.  132,  7  S.  W.  896,  10  Ky.  L.  Rep.  9. 

90.  See  Visalia  Sav.  Bank  v.  Visalia,  153 
Cal.  206,  94  Pac.  888. 

91.  Haley  v.  Whitney,  53  Hun  (N.  Y.) 
119,  6  N.  Y.  Suppl.  342. 

92.  Maine. —  Tucker  v.  Wentworth,  35  Me. 
393. 

Massachusetts. — Withington  v.  Eveleth,  7 
Pick.  106. 

Yetf5  Hampshire. —  Rogers  v.  Bowen,  42 
N.  H.  102 ;  Johnson  v.  Dole,  4  N.  H.  478. 

Islew  York. —  Jewell  v.  Van  Steenburgh,  58 
N.  Y.  85  [overruling  Randall  v.  Smith,  1 
Den.  214]  ;  Haley  v.  Whitney,  53  Hun  119, 
6  N.  Y.  Suppl.  342  [disapproving  Colten  V. 
Beardsley,  38  Barb.  29].  But  see  Seaman  V. 
Benson,  4  Barb.  444. 

Vermont. —  Moss  V.  Hindes,  28  Vt.  279. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  256. 

In  Maine  and  Massachusetts  it  has  been 
held  that  a  statutory  provision  imposing  cer- 
tain liabilities  upon  towns  and  other  cor- 
porations, and  exempting  assessors  from  such 
liability  except  in  cases  of  want  of  integrity 
on  their  part,  does  not  apply  to  school-dis- 
tricts. Greene  School  Dist.  No.  1  v.  Bailey, 
12  Me.  254;  Taft  v.  Wood,  14  Pick.  362; 
Withington  v.  Eveleth,  7  Pick.  106. 

For  sufficiency  of  replication  in  such  an 
action  see  Moss  v.  Hindes,  28  Vt.  279. 

An  objection  not  raised  at  the  trial  in  such 
an  action  is  waived.  See  Williams  v.  Lar- 
kin,  3  Den.  (N.  Y.)  114. 

93.  Tucker  v.  Wentworth,  35  Me.  393; 
Withington  v.  Eveleth,  7  Pick.  (Mass.)  106. 

94.  Alexander  v.  Hoyt,  7  Wend.  (N.  Y.) 
89. 

95.  Suydam  V.  Keys,  13  Johns.  (N.  Y.) 
444. 

Estoppel. — Where  land  is  assessed  in  a 
school-district  in  which  it  is  not  legally  taxa- 
ble, but  the  owner  thereof  has  requested  the 
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his  property  he  may  maintain  such  an  action  to  recover  the  amount  paid  by  him 
to  regain  it.'^^  An  action  of  trespass  for  damages  may  also  be  maintained  by  one 
who  has  been  imprisoned  for  the  non-payment  of  an  illegal  tax.^^  But  where 
an  officer's  act  in  making  the  levy,  assessment,  or  collection  is  merely  a  hona  fide 
error  of  judgment,  the  tax  is  voidable  only,  and  the  officer  is  not  liable  in  trespass 
for  causing  it  to  be  collected. A  school-district  will  not  be  liable  in  trespass  for 
voting  a  school  tax  for  unauthorized  purposes  where  the  vote  is  altogether  aside 
from  its  corporate  powers. The  burden  of  showing  the  legality  of  a  school  tax 
in  an  action  of  trespass  is  generally  on  defendant,^  and  this  defendant  must  show 
by  the  records  of  the  district ;  ^  or  if  they  are  shown  to  be  lost  by  secondary  evi- 
dence,^ such  as  by  a  copy  of  the  records,  or  if  they  cannot  be  produced  by  parol 
evidence.* 

5.  Assessments  and  Special  Taxes  For  Particular  Purposes  ^  —  a.  School 
Buildings  and  Sites.  The  powers  and  duties  of  school-districts  through  their 
proper  authorities  to  levy  and  assess  taxes  for  the  purpose  of  acquiring  school- 
house  sites  and  erecting  and  maintaining  school-houses  are  generally  regulated 
by  constitutional,  statutory,  or  charter  provisions,  and  such  authorities  have 
only  such  powers  in  this  regard  as  are  conferred  either  expressly  or  by  necessary 
implication  by  such  provisions ;  ^  and  in  exercising  such  powers  the  proper  authori- 
ties must  proceed  in  substantial  compliance  with  all  essential  requirements  of 
such  provisions,'^  such  as  those  relative  to  the  submission  of  the  question  to  the 


assessors  to  place  such  land  to  his  account 
as  taxable  property,  and  informed  them  that 
he  was  to  be  taxed  for  it,  the  assessors  can- 
not be  held  liable  in  an  action  of  trespass 
for  making  such  assessment.  Pease  v.  Whit- 
ney, 8  Mass.  93. 

96.  Bedell  v.  Barnes,  17  Hun  (N.  Y.)  353; 
Baker  v.  Freeman,  9  Wend.  (N.  Y.)  36,  24 
Am.  Dec.  117. 

97.  Bassett  v.  Porter,  10  Cush.  (Mass.) 
418;  Taft  V.  Wood,  14  Pick.  (Mass.)  362. 

98.  Easton  v.  Calender,  11  Wend.  (N.  Y.) 
90. 

99.  Greene  School  Dist.  No.  1  v.  Bailey, 
12  Me.  254. 

1.  Bassett  Porter,  10  Cush.  (Mass.) 
418;  Rogers  v.  Bowen,  42  N.  H.  102. 

2.  Bartlett  v.  Kinsley,  15  Conn.  327; 
Rogers  v.  Bowen,  42  N.  H.  102. 

3.  Rogers  i;.  Bowen,  42  N.  H.  102. 

4.  Higgins  f.  Reed,  8  Iowa  298,  74  Am. 
Dec.  305. 

5.  Authority  of  town  officers  to  provide 
school-houses  and  levy  taxes  therefor  see  su- 
pra, III,  E,  2,  a  (III). 

Certificates  or  estimates  as  to  amount  of 
tax  see  supra,  III,  F,  4,  c,  (v). 

Taxes  for  expense  of  obtaining  highways 
for  access  to  school-house  see  supra,  III,  E, 
5,  c. 

6.  See  the  constitutions  and  statutes  of 
the  several  states;  and  the  following  cases: 

Connecticut. — Sheldon  v.  Center  School 
Dist.,  25  Conn.  224. 

/ow;a.— Wood  V.  Farmer,  69  Iowa  533,  29 
N.  W.  440. 

Kentucky. — Creech  v.  Common  School  Dist. 
No.  15,  102  S.  W.  804,  31  Ky.  L.  Rep.  379. 

Missouri. —  St.  Louis,  etc.,  R.  Co.  v.  Gracy, 
126  Mo.  472,  29  S.  W.  579,  (1894)  28  S.  W. 
736. 

'Neio  Jersey. — Van  Riper  v.  Ryerson,  30 
N.  J.  L.  268. 
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Isfew  York. — Colton  v.  Beardsley,  38  Barb. 
29. 

Ohio. —  Bryant  v.  Goodwin,  9  Ohio  St. 
471. 

South  Carolina. —  State  v.  Bacon,  31  S.  C. 
120,  9  S.  E.  765. 

Wisconsin. —  Nevil  V.  Clifford,  63  Wis.  435, 
24  N.  W.  65. 

Canada. —  Re  Napanee  Bd.  of  Education, 
29  Grant  Ch.  (U.  C.)  395;  Kelly  v.  Hedges, 
12  U.  C.  Q.  B.  531. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  257. 

The  power  to  establish  free  schools  in  a 
district,  and  to  levy  taxes  sufficient  to  defer 
the  expenses  thereof,  embraces  the  power  to 
a  tax  for  necessary  school-houses 
therein.  Bull  v.  Read,  13  Gratt.  (Va.) 
78. 

The  words  "  for  building  purposes  "  within 
the  meaning  of  a  statute  authorizing  a  tax 
to  be  levied  for  such  purposes  are  special, 
and  apply  solely  to  the  building  of  school- 
houses  and  matters  incident  thereto.  O'Day 
V.  People,  171  111.  293,  49  N.  E.  504. 

Taxes  levied  for  building  purposes,  to  make 
up  the  difference  between  the  cost  of  a  school 
building  and  the  amount  realized  from  a 
sale  of  bonds  therefor  are  valid,  where  the 
election  at  which  the  erection  of  the  build- 
ing was  authorized  did  not  limit  the  cost 
to  the  amount  of  the  bonds  voted,  or  specify 
the  purpose  for  which  the  bonds  were  to  be 
used.  People  v.  Peoria,  etc.,  R.  Co.,  216  111. 
221,  74  N.  E.  734. 

Repeal  of  statute  see  Rose  v.  Hindman,  36 
Iowa  160. 

7.  People  V.  Toledo,  etc.,  R.  Co.,  231  111. 
514,  83  N.  E.  193;  Himter  r.  Louisville,  etc., 
R.  Co.,  30  S.  W.  645,  17  Ky.  L.  Rep.  15S; 
Louisville,  etc.,  R.  Co.  r.  School  Dist.  No. 
108,  29  S.  W.  340,  16  Ky.  L.  Rep.  554: 
State  V.  St.  Anthony,  10  :\iinn.  433. 

[Ill,  F,  6,  a] 
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voters  of  the  district  ^  and  the  computation  of  the  amount  of  the  tax.^  The  fact 
that  a  school-district  is  already  indebted  to  the  constitutional  limit  does  not 
preclude  it  from  levying  a  special  tax  within  prescribed  limits,  for  the  purpose 
of  building  or  completing  a  school-house,  since  this  does  not  create  an  indebted- 
ness against  the  district. It  is  sometimes  provided  that  the  school-district 
board  or  officers  may  vote  and  levy  a  tax  within  prescribed  limits  for  the  purpose 
of  purchasing  a  site  and  erecting  a  school-house,"  and  ascertain  and  apportion 
the  amount  thereof  if  the  electors  of  the  district  neglect  or  refuse  to  vote  it  after 
it  has  been  properly  certified  to  them.^^  It  has  been  held  under  the  various 
statutes  relative  to  taxation  for  school-house  purposes  that  a  special  tax  may 
be  levied  to  pay  the  rent  on  a  building  to  be  used  for  school  purposes, or  to  pay 
or  reimburse  the  expense  of  repairing  a  school-house;  that  the  validity  of  a  tax 
for  removing  and  repairing  a  school-house  is  not  affected  by  the  fact  that  it  is 
removed  from  within  another  district,  and  by  the  repairs  altered  in  shape  and 
size;  that  a  tax  for  building  purposes  cannot  be  provided  until  the  erection  of 
the  building  has  been  agreed  upon,^^  or  has  been  authorized  by  a  vote  of  the  dis- 


An  assessment  by  unauthorized  officers  is 

invalid.  Carlton  v.  Newman,  77  Me.  408,  1 
Atl.  194. 

A  tax  for  the  purchase  of  a  school-house 
site  is  properly  included  in  a  tax  for  build- 
ing purposes.  St.  Louis,  etc.,  R.  Co.  v.  Peo- 
ple, 225  111.  418,  80  N.  E.  303. 

8.  See,  generahy,  supra,  III,  F,  4,  c,  (iv). 
The  meeting  of  legal  voters  must  determine 

upon  the  number  of  houses  to  be  erected  and 
the  number  of  sites  to  be  purchased,  and 
must  specify  a  definite  and  certain  sum  of 
money  for  such  purpose,  and  this  action 
must  precede  the  levying  of  the  tax.  State 
V.  St.  Anthony,  10  Minn.  433. 

Where  the  intention  of  the  voters  to  levy 
such  a  tax  appears  from  the  records  of  the 
district,  it  is  no  objection  thereto  that  such 
intention  is  informally  expressed.  Soper  V. 
School  Dist.  No.  9,  28  Me.  193. 

Second  vote. —  The  fact  that  a  vote  at  a 
district  meeting  for  the  erection  of  a  school- 
house  has  become  inoperative  by  lapse  of 
time,  and  is  not  reconsidered  or  rescinded, 
does  not  prevent  a  subsequent  vote  for  such 
purpose  from  being  legal  and  valid.  Randall 
V.  Smith,  1  Den.  (N.  Y.)  214. 

9.  St.  Louis,  etc.,  R.  Co.  v.  People,  225 
111.  418,  80  N.  E.  303,  holding  that  where 
the  rate  of  a  tax  levied  to  purchase  a  school- 
house  site  is  lower  than  the  maximum  rate 
allowed  by  law,  the  amount  of  the  tax  should 
be  computed  and  extended  upon  the  valuation 
as  fixed  by  the  county  board  of  review  of  the 
general  property  and  the  corporate  property 
as  assessed  by  the  state  board  of  equaliza- 
tion. 

10.  People  V.  Chicago,  etc.,  R.  Co.,  223  111. 
448,  79  N.  E.  151;  Cincinnati,  etc.,  R.  Co.  v. 
People,  206  111.  387,  69  N.  E.  39.  See  also 
Baltimore,  etc.,  R.  Co.  v.  People,  195  111.  423, 
63  N.  E.  26. 

Where  a  school-district  has  exhausted  its 
power  to  borrow  money  for  the  building  of  a 
school-house,  and  the  building  is  still  incom- 
plete, the  district  may  levy  up  to  the  statu- 
tory limit  for  building  purposes  and  continue 
to  do  so  from  year  to  year,  until  a  sufficient 
amount  is  raised  to  complete  the  building. 
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People  V.  Chicago,  etc.,  R.  Co.,  223  111.  448, 
79  N.  E.  151. 

11.  Benjamin  v.  Malaka  Dist.  Tp.,  50 
Iowa  648;  Blair  v.  Boggs  Tp.  School  Dist., 
31  Pa.  St.  274. 

Under  the  New  Jersey  School  Law,  §  76, 
where  a  board  of  school  estimate  has  deter- 
mined the  amount  necessary  for  the  purchase 
of  land  and  erection  of  a  school-house,  it  is 
mandatory  on  the  body  having  the  power  to 
make  appropriations  of  money  raised  by  tax 
to  cause  the  amount  to  be  raised  by  tax,  or 
to  borrow  the  same  and  secure  its  repayment 
by  an  issue  of  bonds.  Montclair  V.  Baxter, 
76  N.  J.  L.  68,  68  Atl.  794. 

12.  Cedar  Rapids,  etc.,  R.  Co.  v.  Carroll 
County,  41  Iowa  153,  holding  that  under 
Laws  (1862),  c.  172,  §§  16,  17,  a  school- 
house  tax  voted  by  the  board  of  directors, 
and  not  by  electors  of  the  district  will  be 
deemed  valid,  as  it  will  be  presumed  that  it 
has  been  voted  by  the  directors  in  pursuance 
of  their  duty,  on  neglect  of  the  electors  to 
do  so. 

The  duty  of  determining  in  the  first  in- 
stance what  is  a  just  and  valuable  apportion- 
ment of  taxes  rests  upon  the  board  of  school 
directors  under  the  Iowa  School  Law  (1872), 
§  12.    Cooper  v.  Nelson,  38  Iowa  440. 

13.  Hackett  v.  Emporium  Borough  School- 
Dist.,  150  Pa.  St.  220,  24  Atl.  627. 

14.  Louisville,  etc.,  R.  Co.  v.  School  Dist. 
No.  108,  29  S.  W.  340,  16  Ky.  L.  Rep.  554; 
Carlton  v.  Newman,  77  Me.  408,  1  Atl.  194. 

Postponement  of  collection. — ^A  school-dis- 
trict meeting  may  postpone  the  collection 
of  a  tax  for  the  repair  of  a  school-house, 
until  the  repairs  are  finished.  Folsom  v. 
Streeter,  24  Wend.  (N.  Y.)  266. 

That  the  repairs  are  paid  at  the  time  out 
of  private  funds  cannot  be  availed  of  by 
property-owners  to  avoid  a  tax  imposed  for 
repairs  on  a  school-house.  Louisville,  etc , 
R.  Co.  V.  School  Dist.  No.  108,  29  S.  W.  340, 
16  Ky.  L.  Rep.  554. 

15.  Tozier  v.  Vienna  School  Dist.  No.  2,  39 
Me.  556. 

16.  Cleveland,  etc.,  R.  ,Co.  v.  People,  208 
111.  9,  69  N.  E.  832. 
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trict;^^  that  authority  to  tax  for  erecting  and  repairing  school-houses  authorizes 
a  tax  to  remove  and  repair  a  school-house;  but  that  authority  to  tax  for  making 
repairs  does  not  authorize  a  tax  for  building.^^  A  tax  to  build  a  school-house 
may  be  levied  and  collected  before  the  site  for  the  building  is  decided  upon  or 
procured,^^  but  where  a  particular  site  has  been  designated  for  a  school-house  a 
tax  cannot  be  raised  to  build  it  upon  another  site ;  nor  can  a  tax  be  levied  to 
build  a  school-house  upon  land  which  is  not  public  property.^^ 

b.  High  Schools  and  Aeademies.^^  Although  it  has  been  held  that  authority 
to  raise  money  for  a  high  school  is  fairly  included  within  a  statute  providing  for 
the  raising  of  money  for  purchasing  or  taking  and  condemning  lands  for  school- 
houses,^*  it  is  within  the  power  of  the  legislature  to  provide  for  the  support  of 
high  schools  and  academies  by  special  methods  different  from  those  adopted  for 
other  schools,  and  the  provisions  of  high  school  acts  are  not  generally  to  be  con- 
trolled by  the  provisions  relating  to  common  schools. The  power  and  duty  of 
levying  and  assessing  taxes  for  the  support  of  high  schools  and  academies  depend 
upon  the  terms  of  the  particular  statute  relative  thereto/^  and  such  taxation 
must  be  in  substantial  compliance  with  the  requirements  of  the  statute. Under 
some  statutes  a  school-district  may  by  taxation  provide  for  the  free  instruction 


17.  St.  Louis,  etc.,  R.  Co.  People,  224 
111.  loo,  79  N.  E.  664. 

18.  Bump  V.  Smith,  11  N.  H.  48. 

19.  Carlton  t;.  Newman,  77  Me.  408,  1  Atl. 
194. 

20.  Seaman  i;.  Baughman,  82  Iowa  216,  47 
N.  W.  1091,  11  L.  R.  A.  354;  Colton  v. 
Beardsley,  38  Barb.  (N.  Y.)  29;  Williams  v. 
Larkin,  3  Den.  (N.  Y.)  114. 

That  the  title  to  the  property  has  not  been 
acquired  is  not  a  good  objection  to  a  tax  to 
pay  for  a  school-house,  although  the  school 
trustees  should  not  pay  out  the  money  until 
they  obtain  a  conveyance.  Williams  v.  Lar- 
kin, 3  Den.  (N.  Y.)  114. 

21.  Marble  v.  McKenney,  60  Me.  332.  Com- 
pare  Stevens  v.  Kent,  26  Vt.  503. 

22.  Loverin  v.  School  Dist.  No.  3,  64  N.  H. 
616,  14  Atl.  810.  See  also  Baucum  v. 
Claiborne  Parish  Police  Jury,  119  La.  532, 
44  So.  289. 

Under  Ky.  St.  (1899)   §  4437,  providing 

that  in  acquiring  land  for  school  sites  the 
trustees  shall  take  a  fee  simple  title,  and 
that  titles  to  lands  now  used  for  school  sites 
shall  be  perfected  as  soon  as  possible,  school 
trustees  can  be  restrained  from  collecting  a 
tax  for  the  repair  or  improvement  of  a  school- 
house  located  on  land  owned  by  them  jointly 
with  others,  and  with  a  reversionary  interest 
in  the  grantor.  Dawson  v.  Common  School 
Dist.  No.  40,  115  Ky.  151,  72  S.  W.  806,  24 
Ky.  L.  Rep.  2027. 

23.  Contribution  between  municipalities  in 
regard  to  the  erection  and  maintenance  of 
high  schools  see  Port  Arthur  High  School 
Bd.  v.  Ft.  William,  25  Out.  App.  522;  In  ro 
Niagara  High  School  Bd.,  1  Ont.  App. 
288. 

24.  Carling  v.  Jersey  City,  71  N.  J.  L.  154, 
58  Atl.  395. 

25.  Bancroft  v.  Randall,  4  Cal.  App.  306, 
87  Pac.  805. 

26.  See  the  statutes  of  the  several  states; 
and  the  following  cases: 

California. —  Bancroft  r.  Rniulall,  4  Cal. 
App.  306,  87  Pac.  805,  holding  that  under 


Pol.  Code,  §  1670,  no  vote  of  the  people  of 
a  high  school  district  is  necessary  to  au- 
thorize a  board  of  supervisors  to  levy  a  tax 
for  a  high  school  building  in  a  union  high 
school  district,  on  a  proper  estimate  being 
made  and  presented,  as  provided  by  such 
statute. 

Illinois. —  Fisher  v.  People,  84  III.  491, 
holding  that  the  school  law  authorizes  the 
trustees  of  high  schools  to  levy  taxes  for 
the  support  of  such  schools. 

Massachusetts. —  Cushing  v.  Newburyport, 
10  Mete.  508. 

Missouri. —  State  v.  Vaughan,  99  Mo.  332, 
12  S.  W.  507. 

Wisconsin. —  State  v.  Lamont,  86  Wis.  563, 
57  N.  W.  369,  holding  that  the  board  of  a 
joint  free  high  school  district  may  institute 
mandamus  against  the  clerk  of  a  town  in  the 
district,  to  compel  the  levy  and  collection  of 
a  tax  for  the  support  of  its  high  school. 

Canada. —  See  In  re  Oakwood  High  School 
Bd.,  16  Ont.  App.  87;  In  re  Morrisburgh  Bd. 
of  Education,  8  Ont.  App.  169;  In  re  Perth 
Bd.  of  Education,  39  U.  C.  Q.  B.  34. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  258. 

Apportionment  of  tax. —  The  fact  that  the 
apportionment  to  a  town  of  a  tax  for  the 
support  of  a  joint  free  high  school  is  made 
on  the  erroneous  basis  that  a  certain  ather 
town  is  in  the  school-district,  and  the  fact 
that  the  school-disti'ict  board  in  apportioning 
the  tax  does  not  have  before  it  the  certifi- 
cate of  the  clerk  of  the  town  stating  the 
equalized  valuation  of  the  taxable  property 
therein  does  not  affect  the  validit}-  of  the 
apportionment.  State  v.  Lamont,  86  Wis. 
563,  57  N.  W.  369. 

Second  levy. — Where  a  tax  levy  made  for 
the  construction  of  a  liigh  school  building 
is  found  to  be  iiia(lc(]uato,  a  second  levy 
may  be  made  to  raise  the  amount  necessary. 
Bancroft  v.  Randall.  4  Cal.  App.  306,  87 
Pac.  S05. 

27.  Bancroft  r.  Randall.  4  Cal.  Ann.  30G, 
87  Pac.  805. 
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of  children  in  high  schools  in  other  languages  than  English,^^  and  such  taxation 
has  been  upheld  on  the  ground  that  such  a  school  is  a  public  corporation.^^  It  is 
not  necessary  that  the  purchase  of  a  lot  for  a  high  school  building  should  be  author- 
ized or  made  before  a  tax  is  levied  for  the  erection  of  such  building.^*^ 

e.  Payment  of  Indebtedness.  Under  some  statutes  the  school-district  author- 
ities may  levy  a  special  tax  to  pay  the  principal  and  interest  on  school  bonds  as 
they  become  due,^^  and  to  create  a  sinking  fund  for  their  redemptions^  or  to 
pay  other  lawful  indebtedness  of  the  school-district,^^  the  nature  and  extent  of  such 
power  or  duty  being  governed  by  the  provisions  of  the  particular  statute;  and  in 
a  proper  case  the  school-district  authorities  may  be  compelled  to  make  a  levy  of 
such  a  tax;  but  such  a  tax  cannot  be  levied  for  an  illegal  indebtedness. Author- 
ity to  issue  school  bonds  implies  the  power  to  levy  and  collect  taxes  for  their 
payment. s® 

6.  Poll  Taxes.    Provision  is  sometimes  made  by  statute,  charter,  or  the 


28.  Stuart  v.  Kalamazoo  School  Dist.  No. 
1,  30  Mich.  69  (holding  that  the  school  au- 
thorities in  union  school  districts  have  the 
right  to  levy  taxes  upon  the  general  public 
for  the  support  of  high  schools,  and  by  such 
taxation  to  make  free  the  instruction  of 
children  in  other  languages  than  English)  ; 
State  V.  Vaughan,  99  Mo.  332,  12  S.  W. 
507. 

29.  State  v.  Vaughan,  99  Mo.  332,  12  S.  W. 
507.  - 

30.  Bancroft  v.  Randall,  4  Cal.  App.  306, 
87  Pac.  805. 

31.  People  V.  St.  Louis,  etc.,  R.  Co.,  230 
111.  61,  82  N.  E.  305;  St.  Louis,  etc.,  R.  Co. 
V.  People,  225  111.  418,  80  N.  E.  303;  People 
V.  Peoria,  etc.,  R.  Co.,  216  111.  221,  74  N.  E. 
734;  Cleveland,  etc.,  R.  Co.  v.  People,  208 
111.  9,  69  N.  E.  832;  Brockway  r.  Louisa 
County,  133  Iowa  293,  110  N.  W.  844;  State 
V.  Byrne,  32  Wash.  264,  73  N.  E.  394;  U.  S. 
V.  Monona  Independent  School-Dist.,  20  Fed. 
294. 

Authority  to  assess  and  collect  taxes  for 
corporate  purposes  authorizes  the  levy  of  a 
tax  to  pay  a  bonded  indebtedness  contracted 
for  the  erection  of  a  school-house.  State  v. 
Bacon,  31  S.  C.  120,  9  S.  E.  765.  But 
compare  Goldsboro  Graded  School  v.  Broad- 
hurst,  109  N.  C.  228,  13  S.  E.  781,  holding 
that  Acts  (1881),  c.  189,  and  Acts  (1887), 
c.  382,  authorizing  a  levy  of  taxes  for  the 
purpose  of  establishing,  and  for  the  annual 
support  of  graded  schools,  do  not  either  in 
terms  or  by  implication  authorize  a  levy  of 
taxes  to  pay  the  interest  or  principal  of  any 
debt  created  for  that  purpose. 

A  tax  for  building  purposes  within  the  legal 
limit  may  be  levied  to  pay  bonds  and  inter- 
est, the  proceeds  of  which  have  been  used 
for  erecting  school-houses.  Cleveland,  etc., 
R,  Co.  V.  People,  208  111.  9,  69  N.  E.  832. 

A  school  tax  levied  to  an  amount  in  excess 
of  the  outstanding  bonds  is  not  invalid  as 
to  the  excess,  in  the  absence  of  evidence  that 
such  bonds  are  the  only  outstanding  debt. 
People  V.  St.  Louis,  etc.,  R.  Co.,  230  111.  61, 
82  N.  E.  305. 

32.  St.  Louis,  etc.,  R.  Co.  v.  People,  225 
IlL  418,  80  N.  E.  303;  People  v.  Peoria,  etc., 
R.  Co.,  216  111.  221,  74  N.  E.  734;  Benton 
V.  Scott,  168  Mo.  378,  68  S.  W.  78. 
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33.  Louisiana. —  Bordelon  v.  Lewis,  8  La. 
Ann.  472. 

Maryland. —  Burgess  v.  Pue,  2  Gill  254. 

Mississippi. —  Cowart  v.  Foxworth,  67  Miss. 
322,  7  So.  350. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Harrison 
County,  54  Tex.  119. 

Canada. —  Scott  v.  Burgess,  etc..  School 
Trustees,  41  U.  C.  C.  P.  398;  In  re  Doherty, 
25  U.  C.  Q.  B.  409. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  259. 

Advancement  of  funds  for  repairs. — ^Where 
the  school  trustees  advance  funds  from  their 
own  individual  means  to  make  necessary  re- 
pairs upon  a  school-house,  the  sums  ad- 
vanced become  a  debt  of  the  school-district 
for  the  payment  of  which  tlie  school  trustees 
may  levy  a  tax  upon  the  district.  Louisville, 
etc.,  R.  Co.  V.  School  Dist.  No.  108,  29  S.  W. 
340,  16  Ky.  L.  Rep.  554. 

34.  Dennington  v.  Roberta,  130  Ga.  494, 
61  S.  E.  20. 

Under  the  Iowa  laws  it  is  the  duty  of  the 
board  of  supervisors  of  the  county  to  levy 
such  a  tax  certified  by  the  board  of  directors 
of  an  independent  school-district,  and  a  writ 
of  mandamus  to  compel  them  to  do  so  may 
be  issued.  U.  S.  v.  Monona  Independent 
School  Dist.,  20  Fed.  294. 

Where  the  amount  of  the  bonds  and  rate 
of  interest  are  fixed,  a  demand  on  the  au- 
ditor to  compute  the  amount  necessary  to 
be  paid  by  each  taxpayer  for  the  purpose  of 
paying  the  annual  interest  is  sufficient  to 
authorize  mandamus  to  compel  him  to  per- 
form his  duty  without  any  formal  assessment 
of  the  amount  by  the  board.  State  v.  Bacon, 
31  S.  C.  120,  9  S.  E.  765. 

35.  People  v.  Toledo,  etc.,  R.  Co.,  229  111. 
327,  82  N.  E.  420;  Baltimore,  etc.,  R.  Co.  v. 
People,  195  111.  423,  63  N.  E.  262;  Howard 
V.  School  Dist.  No.  27,  102  S.  W.  318,  31 
Ky.  L.  Rep.  399. 

36.  St.  Louis,  etc.,  R.  Co.  v.  People,  224 
111.  155,  79  N.  E.  664;  State  v.  Bacon,  31 
S.  C.  120,  9  S.  E.  765. 

Authority  to  erect  a  school  building  and 
issue  bonds  to  pay  for  the  same  authorizes 
a  levy  of  taxes  for  "  building  purposes  "  to 
supplement  the  bonds  and  pay  for  the  in- 
stallation of  a  heating  plant  in  the  building. 
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state  constitution  for  the  imposition  of  a  capitation  or  poll  tax  upon  certain  indi- 
viduals, to  be  applied  in  the  aid  of  the  public  schools,^^  the  terms  of  the  particular 
statute  or  constitution  governing  the  extent  of  such  a  tax/^^  and  the  manner  of 
levying,  assessing,  and  collecting,^^  and  distributing  the  same ;  ^'^  and  where  the 
provision  imposing  such  a  tax  is  mandatory,  it  is  the  duty  of  the  tax  collector  to 
receive  and  receipt  for  such  tax  when  it  is  tendered  to  him.^^  Under  some  pro- 
visions such  tax  must  be  collected  and  applied  in  aid  of  the  public  school  fund  in 
the  county  in  which  it  is  paid,^^  and  in  addition  thereto  a  poll  tax  may  be  levied 
by  the  municipal  or  school-district  authorities,  to  be  applied  exclusively  to  public 
schools  of  such  municipality  or  district.*""' 

7.  Disposition  of  Proceeds  of  Taxes  and  Other  Revenue  —  a.  In  General. 
The  mode  of  disposing  of  taxes  and  other  revenue  raised  and  collected  for  school 
purposes  is  generally  regulated  by  constitutional  or  statutory  provisions,*^  such 
as  those  relative  to  the  board  of  officers  by  whom  the  funds  may  be  apportioned 
or  distributed,*^  and  as  to  the  purposes  to  which  they  may  be  applied.*^  Where 


St.  Louis,  etc.,  R.  Co.  v.  People,  224  111. 
155,  79  N.  E.  664. 

37.  See  Burkhart  f.  Vine  Grove  Common 
School  Dist.,  118  Ky.  365,  80  S.  W.  1128,  26 
Ky.  L.  Rep.  262. 

Under  Ind.  Rev.  St.  (i88i)  §  4460,  giving 
a  school-board  power  "  to  levy  all  taxes  for 
the  support  of  the  schools,"  but  making  it 
unlawful  to  levy  or  assess  taxes,  for  any 
one  year,  exceeding,  in  the  aggregate,  twenty 
cents  on  the  one  hundred  dollars  of  prop- 
erty," a  school-board  has  no  authority  to 
levy  a  poll  tax.  Indianapolis  School  Com'rs 
V.  Magner,  84  Ind.  67. 

Repeal  of  statutes  see  Francis  x>.  Peevey, 
132  Ala.  58,  31  So.  372. 

38.  Taft  V.  Wood,  14  Pick.  (Mass.)  362; 
Perry  v.  Franklin  County,  148  N.  C.  521,  62 
S.  E.  608. 

39.  Francis  v.  Peevey,  132  Ala.  58,  31  So. 
372  (holding  that  where  the  provisions  are 
mandatory,  such  tax  cannot  be  levied,  as- 
sessed, collected,  or  applied  in  any  other 
manner  than  that  prescribed)  ;  Bull  v.  Read, 
13  Graft.  (Va.)  78;  McKenzie  v.  Jackson, 
31  Nova  Scotia  70. 

List  of  poll  taxpayers. —  Under  the  Ar- 
kansas act  of  March  5,  1875,  and  the  act 
of  Dec.  7,  1875,  it  is  the  duty  of  the  as- 
sessor to  enter  annually  upon  his  books  the 
names  of  persons  in  his  county  subject  to 
the  poll  tax  provided  for  by  those  acts. 
Saunders  v.  Erwin,  49  Ark.  376,  5  S.  W.  703. 

Commission  for  collecting  poll  tax  see  San 
Luis  Obispo  County  v.  Felts,  104  Cal.  60,  37 
Pac.  780;  Butt  V.  Montgomery  County,  62 
Miss.  213. 

Voluntary  payment. — The  fact  that  a  stat- 
ute makes  a  default  in  payment  of  poll 
taxes  a  misdemeanor  does  not  prevent  a  tax 
collector  from  accepting  voluntary  pajanent 
of  delinquent  poll  taxes  with  penalties.  State 
V,  Folk,  45  S.  C.  491,  23  S.  E.  628. 

40.  Territory  v.  Luna,  3  N.  M.  218,  3  Pac. 
241;  State  v.  Folk,  45  S.  C.  491,  23  S.  E. 
628  (holding  that  delinquent  poll  taxes  with 
penalties  paid  to  the  county  treasurer  before 
prosecution  has  begun,  under  a  statute  mak- 
ing a  default  in  payment  of  poll  taxes  a  mis- 
demeanor, belong  to  the  school  fund  of  the 
district  where  the  payee  resides)  ;  State  v. 


Smith,  8  S.  C.  127;  State  v.  Cobb,  8  S.  C. 
123. 

41.  Francis  Peevey,  132  Ala.  58,  31  So. 
372. 

42.  Francis  Peevey,  132  Ala.  58,  31  So. 
372. 

43.  Francis  x.  Peevey,  132  Ala.  58,  31  So. 
372.  Compare  Albertville  v.  Rains,  107  Ala. 
691,  18  So.  255. 

44.  Collection,  custody,  and  disbursement 
of  funds  see  supra,  III,  F,  2,  a. 

Constitutional  requirements  as  to  disposi- 
tion of  taxes  see  supra,  III,  F,  4,  a,  (11). 

45.  See  the  constitutions  and  statutes  of 
the  several  states.  See  also  Smith  v.  Speed, 
50  Ala.  276;  Anne  Arundel  County  v.  Gantt, 
73  Md.  521,  21  Atl.  548;  State  v.  Jericho, 
12  Vt.  127. 

Repeal  of  statute  see  Smith  v.  Speed,  50 
Ala.  276. 

46.  Nome  School  Dist.  v.  Nome  Common 
Council,  2  Alaska  351;  Ogle  County  Dist.  No. 
5  V.  Ogle  County  Dist.  No.  1,  36  111.  140. 

Under  Alaska  Civ.  Code,  §  203,  as  amended 
by  the  act  of  March  3,  1901,  chapter  859, 
the  common  council  of  a  town  has  no  control 
for  municipal  purposes  over  the  school  fund, 
or  any  portion  thereof,  until  such  portion  is 
segregated  and  set  apart  for  municipal  use 
by  an  order  of  the  district  court  (Brace  v. 
Solner,  1  Alaska  361;  Chambers  v.  Solner, 
1  Alaska  271)  ;  and  such  common  council 
has  no  other  direction  over  the  school  fund 
paid  into  the  school  treasury  by  the  clerk 
of  the  district  court  from  licenses  than 
to  consider  the  amounts  in  determining  the 
budget  to  be  raised  by  taxation,  or  other- 
wise, under  their  duty  to  provide  for  the 
maintenance  of  the  public  schools  (Chambers 
V.  Solner,  supra)  ;  and  under  section  202  a 
school-board  has  exclusive  power  as  to  the 
duty  of  expending  the  fund  paid  in  by  the 
clerk  of  the  district  court  (Brace  v.  Solner, 
supra;  Chambers  r.  Solner,  supra). 

47.  Pennington  r.  Coe,  57  111.  118;  State 
V.  Dickerman,  16  Mont.  278,  40  Pac,  698. 

In  England  it  is  not  within  the  powers  of 
the  London  school-board  to  expend  money 
out  of  the  rates  for  the  purpose  of  providing 
separate  schools  for  tlio  education  of  pupil 
teachers,  commonly  called  "  pupil  teachers' 
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such  funds  are  raised  by  county  or  municipal  authorities  the  general  rule  is,  that 
the  gross  amount  levied  for  the  schools  shall  be  paid  over  to  the  school-board/^ 
and  that  the  amount  levied  cannot  be  diminished  by  the  municipal  or  county 
authorities  by  applying  any  part  of  it  to  any  other  purpose/^  or  by  withholding 
a  part  of  it  to  pay  discounts  for  the  prompt  payment  of  county  or  municipal 
taxes;  nor  can  the  payment  of  such  funds  be  refused  on  the  ground  that  they 
have  gone  into  a  certain  county  or  municipal  fund ;  and  although  such  taxes 
are  illegal,  if  they  are  voluntarily  paid  they  constitute  a  public  fund  which  may 
be  distributed  to  the  proper  districts. 

b.  Distribution  or  Apportionment.-^^  School  taxes  or  revenue  are  to  be  appor- 
tioned and  distributed  between  the  different  funds  to  which  they  are  applicable, 
in  the  manner  and  proportions  provided  for  by  the  constitutional  or  statutory 
provisions  relating  thereto  which  are  in  force  when  the  distribution  is  made,^^ 
including  those  provisions  which  relate  to  distribution  of  the  amount  derived 
from  the  state  school  fund,^®  or  from  liquor  licenses,"  dog  taxes,^^  or  railroad 


centers,"  in  which  the  education  is  in  reality 
higher  education  and  not  the  elementary  edu- 
cation contemplated  by  the  Elementary  Edu- 
cation Act  of  1870.  Rex  v.  Cockerton,  70 
L.  J.  K.  B.  441,  [1901]  1  K.  B.  726,  65 
J.  P.  435,  84  L.  T.  Rep.  N.  S.  488,  17  T.  L.  R. 
402,  49  Wkly.  Rep.  433;  Dyer  v.  London 
School  Bd.,  [1902]  2  Ch.  768,  72  L.  J.  Ch. 
10,  87*  L.  T.  Rep.  N.  S.  225,  18  T.  L.  R.  804, 
51  Wkly.  Rep.  34. 

If  levied  for  a  special  purpose  they  must  be 
used  in  good  faith  for  that  purpose.  Mitch- 
ell V.  Kearns,  16  Pa.  Super.  Ct.  354;  Mason 
V.  Caffrey,  9  Kulp  (Pa.)  414. 

Money  raised  for  the  expense  of  maintain- 
ing a  road  for  a  school-district  may  be  so 
applied,  although  pending  an  injunction  suit 
to  prevent  such  use  electors  of  the  district 
raise  money  by  their  individual  note  for  such 
expense,  at  the  desire  of  the  district,  and 
with  the  understanding  that  the  money  from 
the  tax  will  be  applied  to  payment  of  the 
note,  if  the  injunction  is  dissolved.  Locker 
V.  Keiler,  110  Iowa  707,  80  N.  W.  433. 

Use  for  sectarian  purposes. —  Under  some 
constitutions  or  statutes  no  portion  of  any 
fund  or  tax  raised  or  levied  for  educational 
purposes  can  be  appropriated  to  or  used  by 
or  in  aid  of  any  church,  sectarian,  or  de- 
nominational school.  McDonald  v.  Parker, 
110  S.  W.  810,  33  Ky.  L.  Rep.  805.  See  also 
supra,  III,  B,  2,  b,  (ii). 

Counsel  fees. —  Under  Tenn.  Acts  (1897), 
c.  36,  §  6,  a  payment  of  the  fee  of  an  attorney 
employed  by  a  chairman  of  the  county  court 
to  institute  a  suit  for  the  recovery  of  school 
money  out  of  school  funds  of  the  county 
amounts  to  a  misappropriation  thereof. 
State  V.  True,  116  Tenn.  294,  95  S.  W.  1028. 

48.  Anne  Arundel  County  v.  Gantt,  73  Md. 
521,  21  Atl.  548. 

49.  Louisville  v.  Louisville  School  Bd.,  32 
S.  W.  406,  17  Ky.  L.  Rep.  697;  Anne  Arun^ 
del  County  v.  Gantt,  73  Md.  521,  21  Atl. 
548. 

50.  Anne  Arundel  County  V.  Gantt,  73  Md. 
521,  21  Atl.  548. 

51.  Louisville  v.  Louisville  School  Bd.,  32 
S.  W.  406,  17  Ky.  L.  Rep.  697,  holding  that 
under  Const.  §  184,  providing  that  the  fund 
for  common   schools   produced  by  taxation 
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shall  be  appropriated  only  to  the  main- 
tenance of  a  school  system,  a  city  cannot  re- 
lieve itself  from  paying  over  to  the  school- 
board  the  whole  amount  collected,  on  the 
ground  that  it  went  into  the  sinking  fund. 

52.  Cuming  County  School  Dist.  No.  30  v. 
Cuming  County,  81  Nebr.  606,  116  N.  W. 
522. 

A  county  has  no  vested  right  in  a  public 
fund  created  by  the  levy  of  taxes  under  an 
unconstitutional  act  for  the  benefit  of  high 
school  districts,  and  voluntarily  paid  by  the 
taxpavers.  Cuming  County  School  Dist.  No. 
30  i-.'  Cuming  County,  81  Nebr.  606,  116 
N.  W.  522. 

53.  Apportionment  and  disposition  of 
school  funds  in  general  see  supra,  III,  B,  2,  b. 

54.  Walpole  School  Dist.  No.  1  v.  Prentiss, 
66  N.  H.  145,  19  Atl.  1090;  Brown  Tp.  Bd. 
of  Education  v.  Cheney,  5  Ohio  St.  67;  Com. 
V.  Public  Schools  Controllers,  7  Serg.  &  R. 
(Pa.)  454;  In  re  Storms,  39  U.  C.  Q.  B.  353. 

55.  School  Dist.  No.  1  v.  Weber,  75  Mo. 
558,  holding  that  school  taxes  should  be  dis- 
tributed among  school-districts  in  the  manner 
provided  by  the  law  in  force  when  the  distri- 
bution is  made,  rather  than  according  to  the 
law  in  force  when  the  taxes  should  have  been 
levied  and  collected.  But  compare  State  v. 
Cappeller,  6  Ohio  Dec.  (Reprint)  857,  8  Am. 
L.  Rec.  482. 

56.  Newport  Bd.  of  Education  v.  Nelson, 
109  Ky.  203,  58  S.  W.  700,  59  S.  W.  505,  22 
Ky.  L.  Rep.  680,  1377,  holding  that  the 
amount  derived  from  the  state  school  fund 
for  the  be-nefit  of  the  city  schools  should  be 
apportioned  between  the  city  fiscal  years. 

57.  Herman  v.  Crete,  9  Nebr.  350,  2  N.  W. 
722. 

Where  portions  of  several  school-districts 
are  within  the  limits  of  an  incorporation, 

the  moneys  received  by  the  incorporation  au- 
thorities for  liquor  licenses  should  be  equally 
divided  between  such  districts.  State  v. 
White,  29  Nebr.  288,  45  N.  W.  631;  State  v. 
Brodboll,  28  Nebr.  254,  44  N.  W.  186. 

58.  South  Bend  School  City  v.  Jaquith,  90 
Ind.  495;  Maloy  v.  Madget,  47  Ind.  241. 

Under  Ind.  Act  March  6,  1891,  §  236,  the 
surplus  dog  fund  in  the  hands  of  a  township 
trustee   should   be    distributed   among  the 
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taxes ;  and  where  the  constitution  or  statute  expressly  provides  the  proportions 
in  which  the  taxes  or  revenue  are  to  be  distributed,  they  cannot  be  distributed 
in  any  other  manner  or  proportions.^^  Where  the  taxes  or  revenue  received  by 
a  county  or  municipahty  are  distinguishable  as  school  moneys,  they  may  be 
distributed  to  the  proper  school-district  depositary,  without  an  apportionment 
being  made  for  that  purpose/^  unless  the  statute  expressly  requires  an  appor- 
tionment; and  such  taxes  or  revenue  must  be  apportioned  or  distributed  to  the 
districts  for  which  they  are  raised,®^  each  school-district  being  entitled  to  its  just 
proportion  of  the  school  money, although  no  school  is  kept  therein. A  statute 
expressly  providing  for  the  apportionment  of  taxes  from  particular  property,  or 
of  particular  revenue,  has  no  application  to  other  taxes  or  revenue.^®  As  a  gen- 
eral rule  school  funds  cannot  be  apportioned  between  blacks  and  whites  on  the 
basis  of  population,®^  and  the  courts  may  interfere  by  mandamus  to  prevent 
such  an  apportionment.®^ 

e.  Application  to  Payment  of  Debts  and  Expenses.®^  School  taxes  and  other 
revenue  must  be  applied  in  the  prescribed  manner  and  to  the  particular  debts 
and  expenses  prescribed  by  the  constitution  or  statute. '^'^    As  a  general  rule 


towns  and  cities  in  the  township,  in  propor- 
tion to  the  school  population  in  each  corpo- 
ration at  the  time  when  such  surplus  should 
be  distributed.  Taggart  v.  State,  142  Ind. 
668,  40  N.  E.  260,  42  N.  E.  352. 

59.  Somerset  Public  School  Bd.  of  Educa- 
tion v.  Colored  School  Dist.  No.  1,  35  S.  W. 
549,  18  Ky.  L.  Rep.  103;  In  re  Eailroad 
School  Tax,  78  Mo.  596. 

Under  Mo.  Laws  (1875),  §  and  Laws 
(1877),  §  1,  railroad  taxes  go  exclusively  to 
the  school-districts  only  when  their  town- 
ships have  made  valid  subscriptions  to  the 
railroads ;  otherwise  the  taxes  are  distributed 
ratably  among  all  the  districts  of  the  county, 
except  that  those  coming  from  land  and 
buildings  belonging  to  the  railroads  go  to 
the  districts  where  such  property  is  situated. 
School  Dist.  No.  1  v.  Rhoads,  81  Mo.  473. 

60.  Somerset  Public  School  Bd.  of  Educa- 
tion V.  Colored  School  Dist.  No.  1,  35  S.  W. 
549,  18  Ky.  L.  Rep.  103;  Swanzey  School 
Dist.  No.  9  V.  Twitchell,  63  N.  H.  11 ;  Brown 
Tp.  Bd.  of  Education  v.  Cheney,  5  Ohio  St. 
67. 

"Where  the  method  of  distribution  is  pre- 
scribed by  the  state  constitution,  the  legis- 
lature has  no  power  to  divert  the  fund  by 
prescribing  a  different  method.  Greensboro  v. 
Hodgin,  106  N.  C.  182,  11  S.  E.  586. 

61.  Port  Huron  Bd.  of  Education  v.  Run- 
nels, 57  Mich.  46,  23  N.  W.  481. 

62.  Donnelly  Duras,  11  Nebr.  283,  9 
N.  W.  4.5. 

63.  Honey  Creek  Dist.  Tp.  i;.  Floete,  59 
Iowa  109,  12  N.  W.  809;  Walpole  School 
Dist.  No.  1  V.  Prentiss,  66  N.  H.  145,  19  Atl. 
1090. 

Liability  of  county. — A  county  is  not  liable 
to  an  independent  school-district  for  the  acts 
of  the  county  school  superintendent  in  dis- 
tributing to  other  school-districts  the  portion 
of  scliool  funds  derived  from  the  income  of 
trust  funds  from  a  sale  of  county  school 
land,  in  disregard  of  the  right  of  such  inde- 
pendent district  to  participate  in  the  dis- 
tribution, since  when  such  income  is  paid  to 
the  county  treasurer,  the  trust  of  the  county 


is  discharged,  and  the  county  superintendent, 
in  thereafter  apportioning,  acts  as  the  agent 
of  the  state  and  not  of  the  county.  Webb 
County  V,  Laredo  School  Trustees,  95  Tex. 
131,  65  S.  W.  878  [reversing  (Civ.  App. 
1901),  64  S.  W.  486]. 

64.  Sarpv  County  School  Dist.  No.  1  v. 
McCormick"  4  Nebr,  (Unoff.)  242,  93  N.  W. 
956;  Swanzey  School  Dist.  No.  9  r.  Twitchell, 
63  N.  H.  11;  School  Dist.  v.  Morrill,  59  N.  H. 
367;  Danville  School  Dist.  No.  1  v.  Sanborn, 
25  N.  H.  34. 

65.  School  Dist.  v.  Morrill,  59  N.  H. 
367. 

66.  Somerset  Public  School  Bd.  of  Educa- 
tion V.  Colored  School  Dist.  No.  1,  35  S.  W. 
549,  18  Ky.  L.  Rep.  103,  holding  that  a  stat- 
utory provision  that  the  railroad  tax  shall 
be  apportioned  between  the  white  and  colored 
schools  in  the  same  district  has  no  applica- 
tion to  the  tax  of  any  other  corporation. 

67.  Maddox  v.  Neal,  45  Ark.  121,  55  Am. 
Rep.  540 :  Harrodsburg  Educational  Dist.  No. 
28  V.  Colored  School  Dist.  No.  1,  105  Ky. 
675,  49  S.  W.  538,  20  Ky.  L.  Rep.  1487, 
holding  that  under  St.  §  4101,  the  white 
school-districts  have  the  exclusive  right  to 
tax  a  railroad  company  for  school  purposes, 
but  that  when  this  right  is  exercised  by  a 
white  district,  there  must  be  a  pro  rata  dis- 
tribution of  the  tax  with  the  colored  district. 
And  see,  generally.  Civil  Rights,  7  Cyc.  168. 

In  North  Carolina  the  special  tax  directed 
by  Acts  (1905),  c.  11,  §  6,  is  not  to  be 
apportioned  between  the  races  per  capita. 
Lowery  v.  Kernersville  Bd.  of  Graded  School 
Trustees,  140  N.  C.  33,  52  S.  E.  267. 

68.  Maddox  r.  Neal,  45  Ark.  121,  55  Am. 
Rep.  540.  Compare  Somerset  Public  School 
Bd.  of  Education  i\  Colored  School  Dist.  No. 
1,  35  S.  W.  549,  18  Ky.  L.  Rep.  103. 

69.  Payment  of  indebtedness  in  general 
see  supra.  III,  F,  2,  c. 

70.  Parker  r.  State,  (Miss.  1892)  10  So. 
571. 

Payment  of  teachers'  salaries  under  ^linn. 
Sp.  Laws  (1891),  c.  36,  see  Putnam  r.  St. 
Paul,  75  Minn.  514,  78  N.  \V.  90. 
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funds  obtained  for  the  support  of  schools  cannot  be  appHed  to  the  payment 
of  claims  for  other  expenses  against  a  school-district,'^  as  for  erecting  a  school- 
house/^  except  that  under  some  statutes  an  excess  of  such  funds  may  be  diverted 
to  the  payment  of  other  claims. '^^  It  has  been  held  under  the  various  statutes 
that  a  tax  raised  to  furnish  additional  school  facilities  may  be  used  to  pay  salaries 
of  teachers,  where  the  regular  fund  therefor  is  exhausted, and  that  a  school 
fund  of  one  year  cannot  be  used  to  pay  off  a  debt  of  a  previous  year."^^  Where 
a  special  tax  is  levied  for  a  special  purpose,  and  orders  are  issued  thereon,  the 
holders  of  such  orders  have  an  equitable  lien  on  the  fund  obtained  by  such  tax; 
and  where,  in  anticipation  of  the  collection  of  a  certain  revenue,  particular  debts 
are  incurred,  such  revenue  is  deemed  to  be  impliedly  pledged  for  the  payment 
of  such  debts,''  and  mandamus  will  not  lie  to  compel  it  to  be  distributed  to  another 
fund  which  would  have  been  entitled  to  it  had  it  not  been  so  pledged;  '^  nor  will 
an  injunction  lie  to  prevent  it  from  being  applied  to  the  particular  debt.'^ 

d.  Wrongful  Apportionment  or  Application,  and  Remedies  Therefor.  Where 
money  raised  for  school  purposes  is  wrongfully  appropriated,  or  applied  to  other 
purposes  than  those  authorized,  the  board  or  officer  making  such  misappropriation 
or  misapphcation  is  guilty  of  a  breach  of  duty  and  liable  therefor  in  damages, 
although  the  misappropriation  or  misapplication  is  made  through  a  mistake; 
or  the  diverted  funds  may  be  recovered  from  the  board  or  corporation  which  has 
received  them  or  their  benefit;  but  assumpsit  for  money  had  and  received  will 
not  lie  against  a  board  or  corporation  where  the  money  has  not  been  received  by 
it  or  fo  its  use.^^  Where  school  funds  belonging  to  one  school-district  are 
wrongfully  paid  to  and  received  by  another  school-district,  the  former  may  main- 
tain an  action  for  money  had  and  received  against  the  latter  to  recover  such 
funds;     and  the  liability  of  the  latter  is  not  affected  by  any  illegality  in  the 


After  an  award  against  a  school-district 

has  been  made  by  arbitrators,  the  taxpayers 
cannot  vote  to  pay  a  sum  in  addition  to  the 
amount  awarded.  Burhans  v.  Canton  Union 
Free  School  Dist.  No.  1,  24  N.  Y.  App.  Div. 
429,  48  K  Y.  Suppl.  702  [affirmed  in  165 
N.  Y.  661,  59  N.  E.  1119]. 

71.  State  V.  Walsh,  31  Nebr.  469,  48  N.  W. 
263. 

72.  Pennington  v.  Coe,  57  111.  118;  Lee  V. 
Atlantic  County  School  Dist.  No.  1,  36  N.  J. 
Eq.  581. 

73.  German  Tp.  School  Dist.  v.  Sangston, 
74  Pa.  St.  454. 

74.  State  v.  Cave,  20  Mont.  468,  52  Pac. 
200. 

75.  Collier  r.  Peacock,  93  Tex.  255,  54 
S.  W.  1025  [overruling  Culberson  v.  Gilmer 
Bank,  20  Tex.  Civ.  App.  565,  50  S.  W.  195]  ; 
Collier  v.  Peacock,  (Tex.  Civ.  App.  1900)  55 
S.  W.  756;  Nocona  Bank  v.  March,  (Tex.  Civ. 
App.  1899)  51  S.  W.  266. 

76.  Pennington  v.  Coe,  57  111.  118. 

77.  Zartman  v.  State,  109  Ind.  360,  10 
N.  E.  94. 

78.  Zartman  v.  State,  109  Ind.  360,  10 
N.  E.  94. 

79.  State  v.  Van  Buren  Tp.  Bd.  of  Edu- 
cation, 11  Ohio  Cir.  Ct.  41,  5  Ohio  Cir.  Dec. 
447.  But  see  Maloy  v.  Madget,  47  Ind.  241, 
holding  that  an  injunction  will  lie  to  pre- 
vent a  township  trustee  from  expending,  in 
advance  of  the  general  apportionment  of  the 
tuition  fund  for  the  year,  the  fund  arising 
from  the  dog  tax  in  the  support  of  a  single 
school,  when  no  other  schools  are  being 
taught  in  the  township. 

[Ill,  F,  7,  e] 


80.  Knox  County  v.  Hunolt,  110  Mo.  67, 
19  S.  W.  628.  See  also  Shelly  School  Bd.  v. 
Shelley,  22  Wkly.  Rep.  154. 

The  proper  party  to  sue  for  a  breach  of 
duty  of  a  county  court  in  using  county  school 
funds  for  purposes  other  than  maintaining 
public  schools  is  the  county,  where  the  county 
school  funds,  although  set  apart  by  law  for 
special  purposes,  belong  to  the  county.  Knox 
County  V.  Hunolt,  110  Mo.  67,  19  S.  W.  628. 

Variance  in  a  petition  in  a  suit  by  a  county 
for  a  breach  of  duty  of  the  county  court  in 
using  county  school  funds  for  purposes  other 
than  maintaining  schools  see  Knox  County  v. 
Hunolt,  110  Mo.  67,  19  S.  W.  628. 

81.  Knox  County  v.  Hunolt,  110  Mo.  67, 
19  S.  W.  628. 

82.  Hermann  v.  Crete,  9  Nebr.  350,  2  N.  W. 
722. 

83.  Morris  Tp.  v.  Carey,  27  N.  J.  L.  377; 
Weybridge  School  Dist.  No.  1  v.  Bridport,  63 
Vt.  383,  22  Atl.  570,  holding  that  assumpsit 
will  not  lie  by  a  school-district  against  a 
town  for  money  which  the  district  should 
have  received,  but  which  was  not  allotted  to 
it  by  the  proper  officers,  and  which  was  paid 
over  to  other  districts  upon  the  order  of  such 
ohicers. 

84.  Jefferson  School  Tp.  v.  Worthington 
School  Town,  5  Ind.  App.  586,  32  N.  E.  807. 
See  also  Burford  Tp.  School  Trustees  v.  Bur- 
ford  Tp.,  18  Ont.  546. 

Proof. —  One  school-district  that  has  wrong- 
fully received  money  that  belongs  to  another 
cannot,  in  an  action  by  the  latter  to  recover 
it,  require  strict  proof  of  the  regularity  of 
the  proceedings  authorizing  it  to  be  collected. 
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imposition  or  irregularity  in  the  assessment  of  the  taxes. It  has  been  held  that 
the  proper  remedy  of  the  officers  of  a  school-district  for  funds  to  which  they  are 
entitled,  and  which  are  wrongfully  paid  to  another  district,  is  against  the  col- 
lector or  other  officer  making  the  wrongful  payment,  and  not  against  the  officers 
receiving  them.^^  Where  the  money  of  a  school-district  is  wrongfully  used  by 
its  treasurer  in  the  business  of  a  bank,  upon  the  bank's  becoming  insolvent  the 
school-board  or  officers  entitled  to  the  control  of  such  fund  are  entitled  to  an 
equitable  lien  against  the  bank's  assets,  and  the  fact  that  they  have  taken  col- 
lateral security  from  such  treasurer  for  the  payment  of  the  money  does  not  prevent 
them -from  enforcing  such  lien.^^  An  action  will  lie  to  restrain  a  diversion  of 
school  funds  to  an  illegal  use;  but  where  taxes  have  been  paid  for  school  pur- 
poses without  objection  or  protest,  their  use  for  the  purposes  for  which  they  were 
levied  will  not  be  prevented  for  any  mere  technical  objections  as  to  the  manner 
in  which  the  levy  was  made.^*^ 

8.  Rights  and  Remedies  of  Taxpayers  —  a.  In  General.  As  a  general  rule 
a  taxpayer  cannot  as  relator  maintain  an  action  in  the  name  of  the  school-district 
for  the  recovery  of  a  personal  judgment  against  the  school-board  or  officers, 
without  at  least  first  making  a  demand  on  the  proper  officers  of  the  district  to 
bring  such  an  action.  But  where  his  pecuniary  interests  as  taxpayer  are  affected 
a  taxpayer  may  sue  by  mandamus  to  compel  the  performance  of  a  duty  affecting 
his  interests,^*  or  he  may  sue  for  affirmative  relief  from  the  wrongful  acts  of  the 
school  officers.  Where  the  proper  district  authorities  improperly  refuse  or 
neglect  to  do  so,  a  taxpayer  may  intervene  in  a  pending  proceeding  to  set  up  a 
defense  for  the  protection  of  the  rights  of  the  district.^®  It  has  also  been  held 
that  the  inhabitants  of  a  school-district  may  file  a  bill  to  contest  the  constitu- 
tionality of  a  law  constituting  the  district,  and  the  legality  of  the  proceedings 
of  the  district  officers  under  it.^^ 


Midland  School  Dist.  No.  9  Midland  School 
Dist.  No.  5,  40  Mich.  551. 

Joint  and  several  judgment. — Where  money 
raised  for  school  purposes  for  a  certain  dis'- 
trict  has  by  mistake  been  paid  to  another 
district,  the  former  is  entitled  to  a  joint  and 
several  judgment  against  all  the  independent 
districts  into  which  the  latter  may  be  divided. 
White  Oak  Dist.  Tp.  v.  Oskaloosa  Dist.  Tp., 
52  Iowa  73,  2  N.  W.  965. 

85.  Jeiferson  School  Tp.  v>.  Worthington 
School  Town,  5  Ind.  App.  586,  32  N.  E. 
807. 

86.  Ogle  County  Dist.  No.  5  v.  Ogle  County 
Dist.  No.  1,  36  111.  140;  School  Directors  v. 
School  Trustees,  61  111.  App.  89. 

87.  Myers  v.  Clav  Center  Bd.  of  Educa- 
tion, 51  Kan.  87,  32  Pac.  658,  37  Am.  St. 
Rep.  263. 

88.  Myers  v.  Clay  Center  Bd.  of  Educa- 
tion, 51  Kan.  87,  32  Pac.  658,  37  Am.  St. 
Rep.  263. 

89.  Black  t.  Cornell,  30  Mo.  App.  641; 
Fremont  County  School  Dist.  No.  v.  Fre- 
mont County,  15  Wyo.  73,  86  Pac.  24,  hold- 
ing, however,  that  under  Rev.  St.  (1899) 
§  1822,  a  board  of  county  commissioners  has 
not  such  an  interest  in  taxes  voted  by  a 
school-district  as  will  authorize  it  to  main- 
tain a  suit  to  enjoin  payment  thereof  by  the 
county  treasurer  to  the  school-district,  al- 
though the  organization  of  the  district  is 
illegal. 

90.  School  Trustees  v.  Peoria  School  In- 
spectors, 150  111.  App.  479  [affirmed  in  214 
111.  30,  73  N.  E.  412], 


91.  Recovery  of  taxes  paid  see  supra,  III, 
F,  4,  d,  (II). 

Remedies  for  erroneous  taxation  see  supra, 
III,  F,  4,  g. 

92.  Center  Independent  Dist.  v.  Gookin, 
72  Iowa  387,  34  N.  W.  174. 

93.  Center  Independent  Dist.  V.  Gookin, 
72  Iowa  387,  34  N.  W.  174. 

94.  Case  v.  Blood,  71  Iowa  632,  33  N.  W. 
144,  holding  that  a  non-resident  has  such  an 
interest  in  a  school-district  in  which  he  pays 
taxes  as  will  give  him  a  right  of  action  to 
compel  the  proper  administration  of  the 
school  funds.  And  see,  generall}^.  Mandamus, 
26  Cyc.  285. 

95.  Union  School-Dist.  V.  New  Union 
School  Dist.  No.  2,  135  111.  464,  28  N.  E.  49 ; 
Dorner  v.  Luxemburg  School  Dist.  No.  5,  137 
Wis.  147,  118  N.  W.  353,  19  L.  R.  A.  N.  S. 
171;  Malcolm  v.  Malcolm,  15  Grant  Ch. 
(U.  C.)  13. 

Formation  of  new  district. —  Where  school 
directors  retain  possession  of  a  school-liouse 
standing  on  land  which  has  been  detached 
in  order  to  form  a  new  district,  and  continue 
to  levy  taxes  on  the  detached  territory,  and 
the  school  trustees  refuse  to  sell  such  school- 
house,  a  court  of  equity  will  grant  relief 
from  such  acts,  at  the  suit  of  the  directors 
of  the  new  district  aiul  taxpayers  residing  in 
such  district.  Union  School-Dist.  r.  New 
Union  School  Dist.  No.  2,  135  111.  464,  28 
N.  E.  49. 

96.  Richards  v.  Lyon  County.  (59  Iowa  612, 
29  N.  W.  630. 

97.  Bull  V.  Read,  13  (^vatt.   (\'a.)  78. 
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b.  Restraining  Action  by  District  or  Officers  —  (i)  iN  General.  In  the 
absence  of  fraud  or  abuse  the  courts  will  not  interfere,  at  the  instance  of  a  tax- 
payer, with  the  exercise  of  the  discretionary  powers  of  school-district  officers  in 
respect  to  taxation;  but  a  court  of  equity  will,  in  a  proper  case,  on  the  suit  of 
an  interested  taxpayer,  enjoin  illegal  or  unauthorized  acts  on  the  part  of  the 
school-district  or  its  officers  which  are  prejudicial  to  the  interests  of  the  district,^ 
such  as  to  restrain  the  performance  of  an  illegal  contract  made  by  the  school- 
district  authorities,^  or  to  have  the  contract  rescinded,^  or  for  the  purpose  of 
restraining  an  illegal  creation  or  increase  of  the  district  indebtedness,^  or  unlawful 
payments  or  applications  of  the  school  fund,'^  or  an  unlawful  issuance  of  bonds, ^ 
or  for  the  purpose  of  restraining  a  levy  and  collection  of  an  illegal  tax.''  But 
it  has  been  held  that  a  taxpayer  who  has  not  paid  his  taxes  cannot  sue  to  restrain 
the  school-district  authorities  from  making  an  illegal  or  unauthorized  appropriation 
or  use  of  district  funds;  ^  nor  will  an  injunction  lie  at  the  instance  of  a  taxpayer 
to  restrain  the  acts  of  school-district  officers,  where  such  acts  affect  merely  the 
interests  of  the  public  in  general,  and  do  not  affect  the  rights  of  the  taxpayer  or 
threaten  him  with  special  injury,^  or  where  there  is  an  adequate  remedy  at  law.^^ 


98.  Restraining   employment    of  teacher 

see  infra,  111,  H,  2,  c. 
Restraining  religious  instruction  in  schools 

see  infra,  111,  1,  2,  d. 

99.  Eikenbary  v.  Porter,  60  Nebr.  75,  82 
N.  W.  108;  Eddy  v.  Wilson,  43  Vt.  362. 

Where  a  school-district  keeps  within  its 
corporate  powers,  its  proceedings  in  raising 
and  expending  money  cannot  be  collaterally 
impeached  and  held  void  because,  in  the  opin- 
ion of  a  court  and  jury,  a  less  sum  would 
have  answered  the  immediate  necessities  of 
the  corporation,  or  the  money  might  have 
been  more  judiciously  and  economically  ex- 
pended.   Eddy  V.  Wilson,  43  Vt.  362. 

1.  Witmer's  Appeal,  (Pa.  1888)  15  Atl. 
428. 

2.  Lindblad  Normal  School  Dist.  Bd. 
of  Education,  221  111.  261,  77  N.  E.  450  [re- 
versing 122  111.  App.  6171  ;  Ries  v.  Hemmer, 
127  Iowa  408,  103  N.  W.  346;  Weitz  v.  Des 
Moines  Independent  Dist.,  87  Iowa  81,  54 
N.  W.  70 ;  Grant  f.  Brouse,  1  Ohio  N.  P.  145, 
2  Ohio  S.  &  C.  PI.  Dec.  24,  holding  that  a 
suit  to  enjoin  a  board  of  education  and  its 
treasurer  from  making  any  payment  on  a 
contract  for  the  sale  of  goods  to  the  board 
by  a  mercantile  firm,  one  member  of  which 
is  also  a  member  of  the  board,  may  be  main- 
tained by  any  resident  taxpayer  of  the  dis- 
trict. 

3.  Shinn  v.  Jackson  County  Bd.  of  Educa- 
tion, 39  W.  Va.  497,  20  S.  E.  604  (holding 
that  a  court  of  equity  has  jurisdiction  of  a 
suit  by  taxpayers  of  a  school-district  to  set 
aside  a  contract  made  by  the  board  of  edu- 
cation creating  a  debt  to  be  paid  out  of  the 
school  money  of  subsequent  years)  ;  Egaard  v. 
Dahlke,  109  Wis.  366,  85  N.  W.  369. 

Necessity  for  demand. —  In  a  suit  by  a  tax- 
payer against  a  vendor  to  rescind  a  purchase, 
and  to  recover  the  purchase-price  of  land  un- 
lawfully purchased  by  a  school-board,  the 
fact  that  all  the  board  are  participants  in 
the  wrong  complained  of,  and  made  co-de- 
fendants, renders  it  unnecessary  to  demand 
that  they  proceed  for  the  relief  sought. 
Egaard  f.^Dahlke,  109  Wis.  366,  85  N.  W.  369. 

[Ill,  F,  8,  b,  (I)] 


4.  Kellogg  V.  Comanche  County  School 
Dist.  No.  10,  13  Okla.  285,  74  Pac.  110; 
Dolan  V.  Lackawanna  Tp.  School  Dist.,  10 
Pa.  Dist.  694,  7  Lack.  Leg.  N..  129.  See  also 
Mercur  v.  Nether  Providence  Tp.  School  Dist., 
8  Del.  Co.  (Pa.)  269. 

5.  California. —  Barry  v.  Goad,  89  Cal. 
215  26  Pac  785 

(7eor(/m.— Clark  v.  Cline,  123  Ga.  856,  51 
S.  E.  617. 

Illinois. —  Martin  v.  Jamison,  39  111.  App. 
248. 

OJdahoma. —  Kellogg  v.  Comanche  County 
School  Dist.  No.  10,  13  Okla.  285,  74  Pac. 
110,  holding  that  a  resident  taxpayer,  al- 
though he  shows  no  special  interest,  may  in- 
voke the  interposition  of  equity  to  prevent 
an  illegal  disposition  of  the  moneys  of  a 
school-district. 

Pennsylvania. —  Dolan  v.  Lackawanna  Tp. 
School  Dist.,  10  Pa.  Dist.  694,  7  Lack.  Leg.  N. 
129;  Stephens  v.  Wyoming  School  Dist.,  10 
Pa.  Dist.  135. 

6.  Schmutz  V.  Little  Rock  Special  School 
Dist.,  78  Ark.  118,  95  S.  W.  438  (holding, 
however,  that,  although  the  directors  of  the 
special  school-district  of  Little  Rock  in  the 
issuance  of  bonds  under  the  act  of  1905  ex- 
ceed their  authority  in  proposing  to  insert 
recitals  pledging  the  revenues  for  their  pay- 
ment, it  will  not  be  ground  for  enjoining 
the  issuance  of  the  bonds  at  the  suit  of  a 
taxpayer)  ;  Schouweiler  v.  Allen,  (N.  D. 
1908)   117  N.  W.  866. 

7.  Holmes  v.  Baker,  16  Gray  (Mass.)  259; 
Eikenbary  v.  Porter,  60  Nebr.  75,  82  N.  W. 
108;  Mitchell  v.  Kearns,  16  Pa.  Super.  Ct. 
354;  Lueder  v.  Caffrey,  9  Kulp  (Pa.)  144; 
Tefft  V.  Lewis,  27  R.  I.  9,  60  Atl.  243.  See 
also  supra,  III,  F,  4,  g,  (iii). 

8.  Davis  V.  Bradford  School  Dist.,  4  Pa. 
Co.  Ct.  656. 

9.  Nixon  V.  McPherson  County  School  Dist. 
No.  92,  32  Kan.  510,  4  Pac.  1017;  Fugate  V. 
McManama,  50  Mo.  App.  39 ;  Morse  v.  Jackv, 
34  Mont.  165,  85  Pac.  882. 

10.  Morse  v.  Jacky,  34  Mont.  165,  85  Pac. 
882. 
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(ii)  Location,  Erection,  or  Removal  of  School  Building,  An 
injunction  will  lie  at  the  suit  of  a  taxpayer  who  sues  on  behalf  of  himself  and  other 
taxpayers,  and  shows  that  the  action  of  the  district  officers  is  substantially  injuri- 
ous to  them,"  or  at  the  suit  of  a  taxpayer  who  will  suffer  special  injury to  restrain 
the  school-district  authorities  from  illegally  expending  pubHc  money  to  build  or 
improve  a  school-house  upon  an  unauthorized,  illegal,  or  injudicious  location,^^  or  to 
restrain  them  from  unauthorizedly  removing  a  school-house,^*  collusively  or  negli- 
gently paying  for  an  inferior  building  at  an  excessive  price,^^  illegally  selling  the 
school-house  and  site  and  furniture,  etc.,^^  or  from  unauthorizedly  renting  a  build- 
ing for  school  purposes;  and  it  has  been  held  that  an  injunction  will  lie  at  the 
suit  of  school  directors  to  restrain  one  director  from  removing  a  school-house 
from  one  site  to  another. But  where  the  school-district  has  not  been  incor- 
porated, an  action  cannot  be  maintained  in  its  name,  on  the  relation  of  taxpayers, 
to  enjoin  the  district  officers  from  proceeding  to  erect  a  school-house  with  district 
funds. Nor  can  a  private  person  suing  merely  on  his  own  behalf  as  a  citizen 
and  taxpayer,  without  showing  any  special  injury,  maintain  an  action  to  restrain 
school-district  officers  from  erecting  or  removing  a  school-house,^^  or  from 
unauthorizedly  renting  a  building  for  school  purposes.^^ 

e.  Actions.  In  an  action  by  a  taxpayer  against  school-district  officers,  there 
must  be  proper  service  of  process  on  or  appearance  by  the  necessary  parties,^^ 
and  the  taxpayer's  complaint  or  bill  must  allege  all  the  facts  necessary  to  authorize 
the  relief  demanded.^*    A  taxpayer  cannot  join  in  his  suit  separate  causes  of 


11.  Fugate  V.  McManama,  50  Mo.  App. 
39. 

12.  Parody  v.  Cuming  County  School  Dist. 
No.  11,  15  Nebr.  514,  19  N.  W.  633. 

Sufficiency  of  interest. — A  resident  and  tax- 
payer of  a  school  subdistrict,  who  lives  only 
one  half  of  a  mile  from  a  legally  located 
school-house  in  said  subdistrict,  and  who  has 
children  of  school  age  to  send  to  school,  and 
whose  taxes  will  be  materially  increased  by  a 
removal  of  the  school-house  two  and  one-half 
miles  further  from  his  residence,  has  such 
an  individual  interest  in  the  subject-matter, 
not  met  with  by  other  residents  and  taxpay- 
ers, as  gives  him  the  right  to  sue  to  restrain 
the  illegal  removal  of  the  school-house. 
Graves  v.  Jasper  School  Tp.,  2  S.  D.  414,  50 
N.  W.  904. 

13.  School  Directors  v.  Wright,  43  111. 
App.  270;  Kellogg  v.  Comanche  County 
School  Dist.  No.  10,  13  Okla.  285,  74  Pac. 
110.  See  also  Mercur  v.  Nether  Providence 
Tp.  School  Dist.,  8  Del.  Co.  (Pa.)  269. 

In  Iowa  a  taxpayer's  remedy  against  an 
illegal  or  injudicious  location  of  a  school- 
house  is  by  appeal  to  the  county  superintend- 
ent; and  in  the  absence  of  such  an  appeal  an 
injunction  will  not  issue  to  restrain  the  di- 
rectors from  making  an  improvement  on  the 
site  so  located.  Center  Independent  Dist.  v. 
Gookin,  72  Iowa  387,  34  N.  W.  174;  Vance 
V.  Wilton  Dist.  Tp.,  23  Iowa  408. 

Pleading  and  proof. —  In  an  action  to  en- 
join a  school-district  from  changing  the  site 
of  a  school-house,  and  appropriating  money 
for  the  erection  of  a  school-house  on  another 
site,  an  allegation  that  plaintiff  is  a  resident 
taxpayer  and  qualified  voter  of  the  district 
is  a  material  allegation,  and  where  such  peti- 
tion is  met  by  a  general  denial,  a  failure  to 
establish  such  allegation  by  proof  is  fatal. 
Hess  V.  Dodge,  82  Nebr.  35,'ll6  N.  W.  863-. 


14.  Tucker  v.  McKay,  131  Mo.  App.  728. 
Ill  S.  W.  867;  Parody  f.  Cuming  County 
School-Dist.  No.  11,  15  Nebr,  514,  19  N.  W. 
633;  Graves  v.  Jasper  School  Tp.,  2  S.  D. 
414,  50  N.  W.  904,  holding  that  a  removal 
which  is  not  authorized  by  a  vote  of  the  ma- 
jority of  the  electors  of  the  subdistrict  in 
which  the  school-house  is  situated  may  be 
enjoined. 

15.  Carthan  v.  Lang,  69  Iowa  384,  28 
N.  W.  650. 

16.  Briggs  V.  Borden,  71  Mich.  87,  38 
N.  W.  712.  • 

17.  Fugate  v.  McManama,  50  Mo.  App.  39. 

18.  Ruble  V.  School  Dist.  No.  5,  42  111. 
App.  483,  holding  this  to  be  true  where  the 
supervision  and  control  of  a  school-house  is 
vested  in  the  school  directors  of  the  district. 

19.  State  V.  Arnold,  38  Ind.  41. 

20.  Nixon  v.  McPherson  County  School- 
Dist.  No.  92,  32  Kan.  510,  4  Pac.  1017. 

21.  Parody  v.  Cuming  County  School-Dist. 
No.  11,  15  Nebr.  514,  19  N.  W.  633. 

22.  Fugate  ^.  McManama,  50  Mo.  App.  39. 

23.  Downs  v.  Jefferson  County  School  Dist. 
No.  1,  4  Wash.  309,  30  Pac.  147,  holding  that 
under  Code  Civ.  Proc.  §  173,  in  order  "to  ob- 
tain jurisdiction  of  a  school-district,  service 
of  process  must  be  had  on  the  clerk  of  the 
school-district,  and  that  service  on  an  indi- 
vidual member  of  the  board  of  school  direct- 
ors is  not  sufficient. 

24.  Witmer's  Appeal,  (Pa.  1888)  15  Atl. 
428,  holding  that  a  bill  alleging  that  a  board 
of  school  directors  frandnloiitly  and  unlaw- 
fully conspired  to  collect  a  building  tax  for 
the  purpose  of  ])urchasing  a  certain  building 
in  wliich  some  of  them  were  interested  suffi- 
ciently avers  that  some  of  the  members  of 
the  board  have  an  interest  in  the  building 
about  to  be  bonglit  and  are  unlawfully  acting 
together  to  sell  it  to  the  district. 
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action. In  a  suit  to  restrain  the  removal  of  a  school-house,  the  officers  who 
have  the '  supervision  and  control  of  such  building  are  the  proper  parties  com- 
plainant,^^ and  in  such  suit  a  resident  taxpayer  is  a  proper  but  not  a  necessary 
party  complainant,^''  and  the  bill  is  sufficient  if  it  is  sworn  to  by  him  alone. But 
a  taxpayer  cannot  intervene  in  a  suit  in  which  he  has  no  interest. It  has  been 
held  that  a  suit  to  restrain  the  performance  of  a  fraudulent  contract  and  to  set 
aside  the  contract  may  be  brought  in  the  name  of  the  state  for  the  use  of  the 
school-district.^^  In  a  suit  to  restrain  an  issuance  of  bonds  by  a  school-district, 
resident  taxpayers  have  such  a  direct  legal  interest  in  the  question  as  to 
make  them  proper  parties  plaintiff;  and  in  a  suit  by  taxpayers  to  enjoin 
the  payment  of  and  to  cancel  district  bonds  on  the  ground  that  they  are 
void  the  school-district  is  not  an  indispensable  party .^^  The  holder  of  an 
illegal  school-district  warrant  is  not  a  necessary  party  to  a  suit  by  a  taxpayer  to 
enjoin  its  payment. Irregularities  in  the  exercise  of  the  power  to  create  a  school- 
district  can  be  complained  of  only  at  the  suit  of  the  state  in  quo  warranto  pro- 
ceedings,^* and  cannot  be  questioned  in  a  suit  by  taxpayers  to  enjoin  an  issuance 
of  bonds.^^  In  the  absence  of  statute  an  attorney's  fee  cannot  be  allowed  as 
part  of  the  costs  in  a  taxpayer's  action  to  restrain  an  unlawful  disposition  of 
school  funds. 

G.  Claims  Against  District  and  Actions  —  l.  Presentation  and  Allow- 
ance OF  Claims.^^  The  requirements  as  to  the  presentation  and  allowance  of 
claims  against  a  school-district  are  generally  regulated  by  statute,^^  under  which 


25.  Newcomb  f.  Horton,  18  Wis.  566,  hold- 
ing that  one  taxpayer  of  a  school-district  can- 
not sue  in  behalf  of  himself  and  of  the  other 
taxpayers  to  restrain  the  sale  of  their  real 
estate  for  the  purpose  of  collecting  a  delin- 
quent tax  assessed  to  pay  certain  judgments 
against  the  district,  and  to  have  the  judg- 
ments declared  void  on  the  ground  that  they 
were  obtained  on  illegal  and  void  school 
orders,  since  each  taxpayer  desiring  the  re- 
lief sought  must  bring  his  several  action. 

Joinder  of  causes  of  action. — A  suit  by  a 
taxpayer  against  a  vendor  to  rescind  a  con- 
veyance and  to  recover  the  price  paid  for  a 
parcel  of  land  bought  by  the  board  of  a 
school-district  contrary  to  the  directions  of 
the  district  meeting  is  not  improperly  joined 
with  a  suit  against  the  school-board  to  en- 
join them  from  proceeding  in  the  construc- 
tion of  a  school  building  on  such  site,  since 
the  substance  of  the  entire  action  is  to  pre- 
vent the  acquisition  of  the  unlawful  site,  the 
erection  of  a  school-house  thereon,  and  the 
depletion  of  the  fund  provided  for  a  site  and 
building  elsewhere.  Egaard  v.  Dahlke,  109 
Wis.  366,  85  N.  W.  369. 

26.  Ruble  School  Dist.  No.  5,  42  111. 
App.  483,  holding  that  under  Rev.  St.  c.  122, 
§  39,  the  directors  and  not  the  trustees  are 
made  the  parties  complainant  in  a  suit  to 
restrain  the  removal  of  a  school-house  from 
one  site  to  another. 

27.  Ruble  X).  School  Dist.  No.  5,  42  111. 
App.  483. 

28.  Ruble  School  Dist.  No.  5,  42  111. 
App.  483. 

29.  Westland  Pub.  Co.  f.  Royal,  36  Wash. 
399,  78  Pac.  1096. 

30.  State  i;.  Earhart,  27  Ind.  119. 

31.  Wilkinson  Van  Orman,  70  Iowa  230, 
30  N.  W.  495. 

[Ill,  F,8,  e] 


32.  Holliday  v.  Hilderbrandt,  97  Iowa  177, 
66  N.  W.  89. 

33.  Kellogg  'C.   Comanche  County  School 
Dist.  No.  10,  13  Okla.  285,  74  Pac.  110. 

34.  Snyder   Ti.   Baird   Independent  School 
Dist.,  (Tex.  Civ.  App.  1908)  109  S.  W.  472 
[certified  questions  answered  in  (Tex.  1908)  ' 
111  S.  W.  723,  113  S.  W.  521]. 

35.  Snyder  v.  Baird  Independent  School 
Dist.,  (Tex.  Civ.  App.  1908)  109  S.  W. 
472. 

36.  Criswell  v.  Everett  School  Dist.  No. 
24,  34  Wash.  420,  75  Pac.  984. 

37.  Actions:  Affecting  school  lands  see 
supra,  III,  B,  1,  c.  By  taxpayers  see  supra, 
III,  F,  8.  By  teacher  see  infra,  III,  H,  4,  h, 
(ill)  ;  III,  H,  5,  g.  For  damages  for  expul- 
sion or  punishment  of  pupil  see  infra,  III,  I, 
3,  e,  (ill),  (f).  On  liabilities  accruing  be- 
fore division  of  district  see  supra,  III,  C, 

2,  d.  On  official  bonds  see  supra,  III,  D,  6,  g, 
(iv),  (b).   On  school  bonds  see  supra.  III,  F, 

3,  k.  To  enforce  apportionment  of  assets  and 
liabilities  on  division  of  district  see  supra, 
III,  C,  2,  c.  To  enforce  school  fund  mort- 
gages or  other  securities  see  supra.  III,  B, 
2,  c,  (v).  To  enjoin  tax  proceedings  see 
supra,  III,  F,  4,  g,  (m). 

Remedies  on  contracts  see  supra,  111,  E, 

4,  1. 

38.  Mandamus  to  compel  allowance  and 
payment  of  claims  see  Mandamus,  26  Cyc. 
286. 

39.  See  the  statutes  of  the  several  states. 
A  statutory  provision  relating  to  claims 

against  a  municipality  and  requiring  notice 
of  such  claims  to  be  filed  with  certain  mu- 
nicipal officers  does  not  apply  to  claims 
against  a  school-board  within  such  munici- 
pality, where  such  board  is  an  entity  sepa- 
rate  and   distinct  from   the  municipality. 
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it  is  usually  provided  that  an  unliquidated  claim  or  demand  against  a  school- 
district  must  be  presented  to  the  proper  district  board  or  officer  for  audit  and 
allowance  or  rejection/^  or  a  demand  of  payment  be  made/^  within  the  time 
prescribed  by  statute/^  unless  such  presentation  or  demand  is  waived  or  rendered 
unnecessary;  and  that  without  such  presentation,  demand,  or  waiver  payment 
of  the  claim  cannot  be  enforced.**  Under  some  statutes,  however,  the  require- 
ments relating  to  the  auditing  of  claims  apply  only  as  between  the  school-district 
and  the  auditing  officers,  and  do  not  lay  upon  the  claimant  the  duty  of  presenting 
his  claim  to  such  officers  for  allowance  before  suit  thereon.*^  The  allowance  or 
rejection  of  a  claim  which  is  properly  presented  is  largely  within  the  discretion 
of  the  board  or  officers  in  whom  the  auditing  power  is  vested,*^  and  in  the  absence 
of  fraud  or  mistake  their  determination  is  conclusive  of  all  questions  passed  on, 
until  set  aside  by  direct  proceedings.*^    A  school-district  in  its  annual  meeting 


Ferris  i".  Detroit  Bd.  of  Education,  122  Mich. 
315,  81  N.  W.  98. 

In  New  York,  under  Consolidated  Laws 
(1909),  c.  16,  §§  508-511,  and  under  similar 
provisions  in  former  statutes,  the  costs  and 
expenses  of  a  school-district  trustee  or  other 
district  officer  incurred  in  bringing  or  defend- 
ing a  suit  in  certain  cases  constitute  a  dis- 
trict charge  which  shall  be  levied  by  tax, 
and,  upon  the  claim  being  presented  to  the 
proper  board  or  officer,  it  may  be  ordered  to 
be  paid  without  any  action  on  the  part  of 
the  taxable  inhabitants  of  the  district  (Peo- 
ple V.  Green,  10  How.  Pr.  468;  People  V. 
Busti  School  Dist.  No.  13,  6  How.  Pr.  332,  8 
How.  Pr.  125.  Cojnpare  People  v.  Snyder,  10 
How.  Pr.  143)  ;  but  if  such  a  suit  is  brought 
or  defended  by  such  a  trustee  or  officer  with- 
out a  resolution  of  the  district  meeting  or- 
dering him  to  do  so,  his  claim  for  costs  and 
expenses  must  be  presented  in  the  prescribed 
manner  to  a  regular  district  meeting  (see 
New  York  Consolidated  Laws  (1909),  §  509), 
and  if  the  amount  claimed  be  disputed  by 
the  district  meeting,  and  such  meeting  re- 
fuses to  levy  a  tax  therefor,  the  claim  may 
be  adjusted  by  appeal  to  a  county  judge  {In 
re  Merrill,  8  N.  Y.  Suppl.  737).  The  fact 
that  a  school  trustee  was  not  a  trustee  at 
the  time  of  the  district  meeting  which  passed 
on  his  claim  for  such  costs  and  expenses  is 
immaterial  (Matter  of  Purdy,  56  N.  Y.  App. 
Div.  544,  67  N.  Y.  Suppl.  642),  and  if  the 
term  of  his  office  expires  while  a  suit  is 
pending  and  his  successors  do  not  voluntarily 
appear,  the  suit  should  proceed  against  him, 
and  if  a  recovery  is  had  he  is  entitled  to  be 
allowed  the  amount  in  his  official  accounts 
(Colegrove  v.  Breed,  2  Den.  125). 

40.  Grant  Tp.  School  Dist.  v.  Carroll  In- 
dependent School  Dist.,  (Iowa  1903)  97 
N.  W.  76;  Pierson  v.  Ha  warden  Independent 
School  Dist.,  106  Iowa  695,  77  N.  W.  494; 
Stackpole  v.  School  Dist.  No,  5,  9  Oreg.  508; 
Whitaker  v.  Roberts,  155  Fed.  882. 

Where  a  school-district  director  is  required 
by  law  to  appear  in  behalf  of  his  district  in 
all  suits  by  or  against  it,  he  can  recover  of 
the  district  the  amount  of  necessary  ex- 
penses which  he  may  have  been  put  to  or 
incurred  in  the  prosecution  or  defense  of 
such  suit,  but  before  he  can  maintain  a  suit 
for  such  expenses  he  must  present  his  ac- 


count to  some  district  meeting  and  give  the 
voters  an  opportunity  of  voting  upon  it  and 
making  provision  for  its  payment.  Fobes  v. 
School  Dist.,  10  Wis.  117. 

41.  Horton  Dist.  Tp.  v.  Ocheyedan  Dist. 
Tp.,  49  Iowa  231. 

42.  Parker  v.  Buckner,  67  Tex.  20,  2  S.  W. 
746. 

Constitutionality  of  the  Texas  act  of  April 
2,  1883,  section  4,  enacting  that  all  claims, 
such  as  are  mentioned  in  sections  1  and  2  of 
this  act,  shall  be  barred  if  not  presented 
within  six  months  after  the  act  goes  into 
effect  see  Parker  v.  Buckner,  67  Tex.  20,  2 
S.  W.  746. 

43.  Horton  Dist.  Tp.  v.  Ocheyedan  Dist. 
Tp.,  49  Iowa  231,  holding  that  under  the 
code  of  1873,  section  1793,  allowing  children 
of  one  district  to  attend  school  in  another, 
where  the  directors  of  the  district  in  which 
the  children  reside,  upon  being  notified  of 
their  attendance  in  another  district,  decide 
not  to  pay  their  tuition  and  give  notice  to 
that  effect,  no  further  demand  upon  them 
by  such  other  district  is  necessary,  and  the 
account  may  then  be  filed  with  the  auditor. 

44.  Grant  Tp.  School  Dist.  r.  Carroll  In- 
dependent School  Dist.,  (Iowa  1903)  97  N.  W. 
76  (holding  that  an  action  cannot  be  main- 
tained to  recover  money  from  an  independent 
school-district  alleged  to  belong  to  another 
district,  where  no  claim  has  been  presented 
to  the  board  of  defendant  district  for  pay- 
ment and  refused)  ;  Horton  Dist.  Tp.  r.  Oche- 
yedan Dist.  Tp.,  49  Iowa  231 ;  Stackpole  v. 
School  Dist.  No.  5,  9  Oreg.  508;  Fobes  V. 
School  Dist.,  10  Wis.  117;  Whitaker  v.  Rob- 
erts, 155  Fed.  882. 

45.  Andrews  V.  McCook  School  Dist.,  49 
Nebr.  420,  68  N.  W.  631. 

46.  See  Whitaker  r.  Roberts,  155  Fed.  882. 
Sufficiency  of  audit. — Where,  in  an  action 

against  a  school  township  on  a  warrant, 
proof  is  made  of  the  persons  composing  the 
board  of  auditors,  and  the  stamp  on  the  war- 
rant bears  the  name  of  one  of  them  as  presi- 
dent and  one  as  secretary,  it  will  be  presumed 
that  the  board  performed  its  duty  of  indorse- 
ment by  the  proper  members.  Mitchelltree 
School  Tp.  V.  Hall,  (Ind.  App.  1903)  68 
N.  E.  919. 

47.  Mitchelltree  School  Tp.  r.  Hall.  (Ind. 
App.  1903)  68  N.  E.  919.    Compare  Timmons 
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may  lawfully  recognize  and  pay  equitable  claims,  although  they  are  not  strictly 
legal  demands  against  it.*^  Where  the  ascertainment  of  a  claim  against  a  school- 
district  is  not  made  until  after  the  levy  and  certification  of  the  tax  for  a  certain 
year,  payment  thereof  cannot  be  demanded  from  the  taxes  for  that  year.*^ 

2.  Actions  By  or  Against  District  —  a.  Capacity  to  Sue  or  Be  Sued.  A  school- 
district  or  school-district  board  which  has  not  been  organized  as  a  corporate 
body,  or  constituted  such  a  body  by  statute,  has  no  capacity  to  sue  or  be  sued  as 
such,^^  although  a  suit  which  has  been  brought  prior  to  organization  may  be 
ratified  after  organization  while  the  suit  is  still  pending;  and  it  has  been  held 
that  for  purposes  of  a  suit  a  school-district  will  be  presumed  to  be  legally  organ- 
ized and  existing,  since  its  existence  can  be  inquired  into  only  in  direct  proceed- 
ings.^^ But  in  most  jurisdictions  a  school-district  is  expressly  constituted  a  body 
corporate  by  statute  or  is  regarded  as  such,  with  the  power  of  suing  and  being 
sued,^^  and  such  power  may  be  inferred  from  the  powers  and  privileges  conferred 
upon  the  district  by  statute ;  and  under  a  statutory  power  to  sue  and  be  sued  a 
school-district  may  appoint  and  instruct  agents  to  prosecute  and  defend  suits  on 
its  behalf and  may  instruct  them  to  withdraw  defenses  and  confess  judgment. 
But  a  school-district  can  only  maintain  an  action  relating  to  its  corporate 
rights  or  functions.^^  In  some  jurisdictions  the  power  of  suing  and  being  sued 
as  legal  or  corporate  bodies  in  regard  to  school  matters  is  in  various  school-boards,^^ 


i\  Pine  School  Tp.,  22  Ind.  App.  93,  53  K  E. 
242,  holding  that  the  approval  of  the  report 
of  a  school  trustee  of  claims  paid  by  him 
while  an  adjudication  of  payment  is  not  an 
adjudication  of  the  validity  of  the  claims, 
binding  on  the  school  township, 

48.  Stockdale  t.  Wayland  School  Dist.  No. 
Two,  47  Mich.  226,  10  N.  W.  349. 

49.  Denver  School  Dist.  No.  1  V,  Adams 
County  School  Dist.  No.  9'8,  33  Colo.  52,  78 
Pac.  693 ;  Denver  School  Dist.  No.  1  V.  Arap- 
ahoe County  School  Dist.  No.  7,  33  Colo.  43, 
78  Pac.  690. 

50.  Runyan  School  Dist.  No.  3,  12  Iowa 
184;  Drake  v.  Oskaloosa  Normal  School  Trus- 
tees, 11  Iowa  54;  McDonald  v.  Nevada  Tp. 
School  Dist.  No.  1,  10  Iowa  469. 

51.  Stoneham  School  Dist.  No.  1  V.  Rich- 
ardson, 23  Pick.  (Mass.)  62,  holding  that 
where  an  action  is  brought  in  the  name  of  a 
school-district  not  duly  organized,  and  while 
pending  the  district  organizes  itself  legally, 
and  ratifies  the  prosecution  of  the  action,  the 
ratification  is  valid  and  effectual. 

52.  Fremont  County  School  Dist.  No.  21 
V.  Fremont  County,  15  Wyo.  73,  86  Pac.  24, 
holding  that  for  the  purposes  of  a  suit  to 
enjoin  payment  of  a  special  school  tax  to  a 
school-district,  the  district  must  be  presumed 
to  be  legally  organized  and  existing. 

53.  Arkansas. —  Clarke  V.  Clark  County 
School  Dist.  No.  16,  84  Ark.  516,  106  S.  W. 
677;  Morris  v.  School  Dist.  No.  86,  63  Ark. 
149,  37  S.  W.  569  (holding  that  a  school- 
district  may  sue  for  trespass  on  land  dedi- 
cated for  school  purposes)  ;  School  Dist.  No. 
3  V.  Bodenhamer,  43  Ark.  140. 

Indiana. —  Utica  Tp.  V.  Miller,  62  Ind. 
230. 

Michigan. —  Everett  Tp.  School-Dist.  No.  3 
V.  Wilcox  Tp.  School  Dist.  No.  1,  63  Mich.  51, 
29  N.  W.  489. 

Nebraska. —  Donnelly  V.  Duras,  11  Nebr. 
283,  9  N.  W.  45. 
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NeiD  Hampshire. —  Denniston  v.  Goffstown 
School  Dist.  No.  11,  17  N.  H.  492. 

Neio  York. —  Union  Free  School  Dist.  No.  1 
V.  Glen  Park,  109  N.  Y.  App.  Div.  414,  96 
N.  Y.  Suppl.  428  (holding  that  under  the 
express  provisions  of  Const,  art.  8,  §  3,  and 
Laws  (1892),  c.  687,  §  3,  a  school-district 
may  sue  in  its  corporate  capacity)  ;  Chrig- 
strom  V.  McGregor,  74  Hun  343,  26  N.  Y. 
Suppl.  517. 

Oklahoma. — Kingfisher  County  School  Dist. 
No.  74  V.  Long,  2  Okla.  460,  37  Pac.  601. 

Pennsylvania. —  Barnet  v.  Young  Tp. 
School  Directors,  6  Watts  &  S.  46. 

Wisconsin. —  School  Dist.  No.  3  v.  Macloon, 
4  Wis.  79. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  271. 

54.  McLoud  V.  Selby,  10  Conn.  390,  27 
Am.  Dec.  689. 

55.  Denniston  v.  Goffstown  School  Dist. 
No.  11,  17  N.  H.  492. 

56.  Denniston  v.  Goffstown  School  Dist. 
No.  11,  17  N.  H.  492. 

57.  Union  Free  School  Dist.  No.  1  v.  Glen 
Park,  109  N.  Y.  App.  Div.  414,  96  N.  Y. 
Suppl.  428;  Union  Free  School  Dist.  No.  6 
Bd.  of  Education  v.  Union  Free  School  Dist. 
No.  7,  76  N.  Y.  App.  Div.  355,  78  N.  Y. 
Suppl.  522  [affirmed  in  179  N.  Y.  556,  71 
N.  E.  1128]. 

58.  White  School-House  v.  Post,  31  Conn. 
240  (holding  that,  independently  of  chancery 
powers,  a  state  legislature  has  power  to  au- 
thorize the  proprietors  of  a  school  building 
to  sue  as  a  body  corporate  for  funds  be- 
queathed to  them  for  school  purposes)  ; 
Oberdorfer  v.  Louisville  School  Bd.,  120  Ky. 
112,  85  S.  W.  696,  27  Ky.  L.  Rep.  508;  Rush 
School  Dist.  No.  4  v.  Wing,  30  Mich.  351; 
Stewart  v.  Thornton,  75  Va.  215. 

Implied  power. — A  power  to  receive,  hold, 
and  manage  a  certain  fund  given  by  the  legis- 
lature to  the  proprietors  of  a  school-house 
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such  as  a  board  of  education,^^  school  commissioners,^^  school  trustees/^  or  board 
of  directors. But  one  school-board  cannot  be  sued  upon  a  contract  made  by  a 
separate  and  independent  board/^  although  it  may  be  sued  upon  an  authorized 
contract  of  its  predecessor  in  office.^*  Under  some  statutes  a  certain  officer  or 
officers  may  appear  in  behalf  of  the  school-district  in  all  suits  by  or  against  it ; 
but  power  to  so  appear  does  not  authorize  such  an  officer  to  institute  a  suit  on  his 
own  motion  in  the  name  of  the  district. 

b.  Time  to  Sue  and  Limitations.^^    A  school-district,  when  clothed  with  the 
capacity  to  sue  or  be  sued,  is  subject  to  the  plea  of  the  statute  of  hmitations, 
and  likewise  the  statute  runs  in  favor  of  a  school-district  in  the  same  manner  as 
it  does  for  individuals/^  except  that  the  statute  cannot  be  pleaded  so  as  to  bar  a 
pubhc  right  or  trust.      But  a  claim  against  a  school-district  may  be  kept  ahve 


implies  a  power  to  sue  for  it.  White  School- 
House  v.  Post,  31  Conn.  240. 

59.  Hancock  v.  Santa  Barbara  Bd.  of  Edu- 
cation, 140  Cal.  554,  74  Pac.  44  (holding 
that  Pol.  Code,  §  1575,  providing  that  the 
trustees  of  every  school-district  may  sue  and 
be  sued  applies  to  city  boards  of  education 
as  well  as  to  boards  of  country  school  dis- 
tricts )  ;  San  Francisco  Bd.  of  Education  v. 
Donohue,  53  Cal.  190  (holding  that  the  board 
of  education  of  San  Francisco  may,  under  the 
statutes  defining  its  rights  and  powers,  main- 
tain ejectment  for  a  school  lot)  ;  San  Fran- 
cisco Bd.  of  Education  v.  Fowler,  19  Cal.  11. 

The  board  of  education  of  the  city  of  New- 
York  may  sue  and  be  sued.  Gildersleeve  v. 
New  York  Bd.  of  Education,  17  Abb.  Pr. 
(N.  Y.)  201;  Donovan  v.  New  York  Bd.  of 
Education,  55  How.  Pr.  (N.  Y.)  176.  The 
fact  that  the  board  of  education  is  made  a 
member  of  one  of  the  administrative  depart- 
ments of  the  city  of  New  York  by  statute 
does  not  devolve  upon  the  city  itself  the 
functions  formerly  imposed  on  the  board  as 
a  separate  corporation,  nor  does  the  fact 
that  the  Laws  (1897),  c.  378,  §  1055,  au- 
thorize the  board  to  sue  as  to  school  property 
exclude  the  idea  that  it  may  also  defend  ac- 
tions. Gunnison  i;.  New  York  Bd.  of  Edu- 
cation, 176  N.  Y.  11,  68  N.  E.  106  [affirming 
80  N.  Y.  App.  Div.  480,  81  N.  Y.  Suppl.  181]. 

60.  Sixteenth  Tp.  School  Com'rs  v.  Dean, 
2  Stew.  &  P.  (Ala.)  190. 

61.  Hill  V.  Houk,  155  Ala.  448,  46  So.  562; 
Crawford  v.  Dean,  6  Blackf.  (Ind.)  181; 
Minga  v.  Colored  Common  School  Dist.  No. 
A,  113  Ky.  475,  68  S.  W.  483,  24  Ky.  L.  Rep. 
288;  Johnson  v.  Common  School  Dist.  No.  13, 
38  S.  W.  861,  18  Ky.  L.  Rep.  887. 

62.  Fisher  v.  New  Orleans  School  Directors, 
44  La.  Ann.  184,  10  So.  494,  holding  that  the 
board  of  directors  of  the  public  schools  for 
New  Orleans  having  the  control  of  the  school 
funds  collected  by  the  city  placed  in  their 
charge  for  the  maintenance  of  the  schools, 
has  authority  to  stand  in  judgment,  to  in- 
stitute or  defend  suits. 

63.  Georgia  Militarv  Inst.  v.  Simpson,  31 
Ga.  273. 

64.  Williams  v.  Keech,  4  Hill  (N.  Y.) 
168,  holding  that  assumpsit  lies  against  the 
trustees  of  a  school-district  on  a  contract 
with  their  predecessors  for  building  a  school- 
house  whether  funds  are  in  defendant's  hands 
or  not. 


65.  Cedar  Tp.  Independent  School  Dist. 
No.  6  V.  Wirtner,  85  Iowa  387,  52  N.  W. 
243;  Bowen  v.  School  Dist.  No.  3,  10  Nebr. 
265,  4  N.  W.  981. 

66.  Cedar  Tp.  Independent  School  Dist.  No. 
6  V.  Wirtner,  85  Iowa  387,  52  N.  W.  243. 

67.  For  statutes  of  limitations  generally 
see  Limitations  of  Actions,  25  Cyc,  963. 

68.  Clarke  v.  School  Dist.  No.  16,  84  Ark. 
516,  106  S.  W.  677;  May  v.  School  Dist.  No. 
22,  22  Nebr.  205,  34  N.  W.  377,  3  Am.  St. 
Rep.  266;  Porter  v.  Luzerne  Dist.  School  Di- 
rectors, 18  Pa.  St.  144. 

69.  Butt  V.  Jennings  School  Tp.,  81  Ind. 
69  (holding  that  the  statute  of  limitations 
runs  against  the  right  of  a  school  township 
trustee  to  recover  money  advanced  by  him 
for  the  school  township  in  his  annual  settle- 
ment from  the  date  of  such  settlement)  ; 
May  V.  School  Dist.  No.  22,  22  Nebr.  205, 
34  N.  W.  377,  3  . Am.  St.  Rep.  266;  Gallatin 
Bank  v.  Baber,  6  Lea  (Tenn.)  273  (holding 
that  the  statute  of  limitations  may  be  relied 
on  as  a  defense  to  an  action  on  a  claim 
against  a  school-district  both  by  the  board 
of  school  commissioners  and  their  disbursing 
officer) . 

Applications. — A  right  of  action  on  an 
order  of  school  commissioners  on  the  disburs- 
ing officer  in  favor  of  a  school  creditor  or- 
dinarily accrues  on  the  presentation  of  the 
order  for  payment  and  the  receipt  of  suffi- 
cient funds  to  pay  it,  and  the  statute  of 
limitations  then  begins  to  run  and  the 
remedy  of  the  creditor  is  barred  if  he  allows 
the  statutory  time  to  elapse  thereafter.  Gal- 
latin Bank  t\  Baber,  6  Lea  (Tenn.)  273. 
Where  a  school-district  issues  and  sells  bonds 
which  are  void  for  want  of  power  to  issue 
them,  but  the  district  continues  to  recognize 
their  validity  by  levying  taxes  to  pay  the 
interest  thereon  and  by  promising  to  pay  the 
same  for  some  years  afterward,  the  limita- 
tion does  not  begin  to  run  against  an  action 
by  a  bond-holder  to  recover  the  considera- 
tion paid  until  the  district  takes  some  action 
indicating  its  intention  to  repudiate  the 
bonds.  Geer  v.  Ourav  County  School  Dist. 
No.  11,  111  Fed.  682,  49  C.  C' A.  539. 

Where  the  auditing  of  a  claim  is  required, 
the  statute  does  not  begin  to  run  until  the 
claim  is  audited  and  allowed  in  the  man- 
ner prescribed  bv  statute.  INIatter  of  Purdy, 
56  N.  Y.  App.  Div.  544,  67  N.  Y.  Suppl.  642. 

70.  School  Trustees  r.  Arnold,  58  111.  App. 
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as  in  other'  cases  by  a  new  promise  or  acknowledgment/^  unless  it  embraces  a 
qualification  which  rebuts  the  inference  of  an  unconditional  promise  to  pay.'^ 
A  school-district  may,  at  a  district  meeting,  make  a  promise  that  will  take  a  debt 
of  the  district  out  of  the  operation  of  the  statute  of  limitations;  but  in  the 
absence  of  express  authority  school  trustees  or  other  school  officers  cannot  make 
a  promise  or  acknowledgment  which  will  have  that  effect.'"*  Where  school  war- 
rants or  certificates  are  payable  only  out  of  particular  funds,  the  statute  begins 
to  run  against  them  only  when  such  funds  are  collected  and  applicable  thereto ; 
and  where  it  appears  that  at  no  time  since  the  debt  was  created  has  there  been 
money  applicable  to  the  payment  of  the  orders  or  warrants,  the  school-district 
is  estopped  from  interposing  the  defense  that  the  action  is  barred  by  limitations.'^^ 
e.  Use  of  Name  of  District  or  of  Officers.  As  a  general  rule  actions  by  or 
against  a  school-district  should  be  in  the  corporate  name  of  the  district, or  for 
its  benefit  as  a  legal  entity,'^  and  not  in  the  individual  names  of  the  members  of 
a  district  board  or  of  other  officers,'^  although  under  some  statutes  certain  district 
boards  or  officers  may  sue  or  be  sued  in  their  official  names. A  school-district 
may  sue  in  a  name  which  it  has  acquired  by  reputation.  Where  a  loss  to  a  school 
fund  of  a  particular  district  is  occasioned  by  the  misfeasance  or  malfeasance  of 
its  officers,  in  order  to  recover  and  preserve  such  fund  a  suit  may  be  brought  in 
equity  against  such  officers  by  and  in  the  names  of  the  residents  of  the  school- 
district  and  patrons  of  its  schools  interested  in  the  fund.^^  An  action  may  be 
brought  in  the  name  of  the  state  for  the  protection  of  public  interests  in  regard 


103  (holding  that  school  trustees  in  an  ac- 
tion against  a  township  treasurer  for  re- 
covery of  school  funds  are  not  barred  by  the 
statute  of  limitations)  ;  Harrodsburg  v.  Har- 
rodsburg  Education  Dist.,  7  S.  W.  312,  9 
Ky.  L.  Rep.  G05.  And  see,  generally,  Limi- 
tations OF  Actions,  25  Cyc.  1149  et  seq. 

Implied  trust. —  But  the  statute  does  run 
against  an  implied  trust  and  where  a 
school  township  is  paid  taxes  apportioned  to 
a  school  town,  converts  them,  and,  on  de- 
mand, refuses  to  pay  their  equivalent,  it 
becomes  the  trustee  of  an  implied  trust  for 
the  school  town,  and  the  statute  of  limita- 
tions begins  to  run  in  favor  of  the  township 
at  the  time  of  the  demand.  Jefferson  School 
Tp.  r.  Worthington  School  Town,  5  Ind.  App. 
3«6,  32  N.  E.  807. 

71.  Meyer  v.  School  Dist.  No.  31,  4  S.  D. 
420,  57  N.  W.  68;  Gallatin  Bank  v.  Baber,  6 
Lea  (Tenn.)  273. 

72.  School  Dist.  v.  Cromer,  52  Ark.  451, 
12  S.  W.  878,  6  L.  R.  A.  510,  holding  that 
where  a  school  warrant  has  been  destroyed 
and  the  school-board  issues  a  duplicate  as  of 
the  date  of  the  original  with  the  word 
"  duplicate "  written  across  the  face,  the 
statute  begins  to  run  from  the  date  of  the 
original  and  not  from  the  date  of  the  issue 
of  the  duplicate. 

73.  Sanborn  v.  Rice  County  School  Dist. 
No.  10,  12  Minn.  17. 

Application  of  rule. — Where,  at  a  meeting, 
a  school-district  by  vote  requests  a  creditor 
of  the  district  to  state  on  what  terms  he  will 
settle,  and  at  the  next  meeting  his  proposi- 
tion is  submitted  and  acted  on  and  recorded 
in  the  official  registry,  and  a  further  direc- 
tion is  made  in  open  meeting  to  the  school 
trustees  to  pay  to  the  creditor  the  money  in 
the  county  treasury,  it  is  a  sufficient  promise 
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to  take  the  debt  out  of  statute  of  limitations, 
and  the  district  cannot  revoke  the  promise. 
Sanborn  r.  Rice  County  School  Dist.  No.  10, 
12  Minn.  17. 

74.  Sanborn  i*.  Rice  County  School  Dist. 
No.  10,  12  Minn.  17. 

75.  Gasquet  v.  City  Schools  Directors,  45 
La.  Ann.  342,  12  So.  506. 

76.  Seward  County  School  Dist.  No.  5  v. 
Wabash  First  Nat.  'Bank,  63  Kan.  668,  66 
Pac.  630. 

77.  Donnelly  v.  Duras,  11  Nebr.  283,  9 
N.  W.  45;  Sproul  v.  Smith,  40  N.  J.  L.  314; 
Finney  v.  Garner,  110  Tenn.  67,  71  S.  W. 
592. 

78.  Finney  v.  Garner,  110  Tenn.  67,  71 
S.  W.  592. 

79.  Donnelly  v.  Duras,  11  Nebr.  283,  9 
N.  W.  45;  Sproul  v.  Smith,  40  N.  J.  L.  314, 
holding  that  a  suit  to  recover  for  services 
as  a  teacher  must  be  brought  against  the 
district  by  its  corporate  name,  and  not 
against  individual  names  of  the  trustees. 

A  school-board  cannot  maintain  trespass 
in  its  own  name  for  the  taking  and  carry- 
ing away  of  district  chattels,  unless  it  has 
an  actual  or  constructive  possession  thereof 
at  the  time  of  the  taking,  and  a  general  or 
qualified  property  therein.  Perkins  v.  Wes- 
ton, 3  Cush.  (Mass.)  549. 

80.  Johnson  v.  Common  School  Dist.  No. 
13,  38  S.  W.  861,  18  Ky.  L.  Rep.  887; 
Chrigstrom  v.  McGregor,  74  Hun  (N.  Y.) 
343,  26  N.  Y.  Suppl.  517.  See  also  Perkins 
V.  Weston,  3  Cush.  (Mass.)  549. 

81.  School  Dist.  r.  Pillsbury,  58  N.  H.  423. 

82.  Finney  v.  Garner,  110  Tenn.  67,  71 
S.  W.  592. 

Necessity  for  demand. — A  taxpayer  cannot 
prosecute  an  action  on  behalf  of  a  school- 
district  to  recover  money  due  unless  he  has 
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to  school  matters/^  but  this  does  not  prevent  a  suit  in  the  name  of  the  district 
to  redress  private  wrongs. 

d.  Parties.  Except  in  so  far  as  modified  by  statute,  the  rules  governing  in 
civil  actions  generally  apply  in  actions  by  or  against  school-districts  in  regard  to 
the  proper  plaintiffs  or  defendants,®^  and  in  regard  to  the  propriety  or  necessity 
of  joining  certain  persons  as  plaintiffs  ®^  or  defendants;  ®®  and  this  is  also  true  of 
the  right  to  intervene  in  such  an  action.®^  Where  a  school-board  is  unincorporated 
an  action  by  or  against  it  should  be  in  the  individual  names  of  its  members,  and 
not  in  the  name  of  the  board;  but  if  such  board  is  incorporated,  or  is  regarded 
as  a  corporate  body,  the  suit  should  be  in  its  corporate  name.^^  The  majority  of 
a  school-board  may  sue  in  the  name  of  the  board;    but  the  minority  of  a  school- 


fir:4  demanded  that  the  district  board  pro- 
ceed to  bring  such  action  and  his  demand  is 
refused.  Grant  Tp.  School  Dist.  v.  Carroll 
Independent  School  Dist.,  (Iowa  1903)  97 
N.  W.  76. 

83.  Franklin  School  Tp.  v.  Wiggins,  122 
Iowa  602,  98  N.  W.  490. 

84.  Franklin  School  Tp.  v.  Wiggins,  122 
Iowa  602,  98  N.  W.  490. 

85.  Connecticut. — White  School  House  T. 
Post,  31  Conn.  240. 

Illinois. —  McDaniel  v.  District  No.  Sixteen 
School  Directors,  125  111.  App.  332,  holding 
that,  in  an  action  of  forcible  detainer  to  re- 
cover possession  of  school  property,  the  school 
directors  are  the  proper  plaintiffs,  but  that 
where  title  to  land  is  involved,  the  school 
trustees  are  the  proper  plaintiffs. 

Indiana. — Newpoint  Lodge  No.  255  V.  New- 
point  School  Town,  138  Ind.  141,  37  N.  E. 
650;  Crawford  v.  Dean,  6  Blackf.  181;  Mc- 
Greggor  v.  State,  31  Ind.  App.  483,  68  N.  E. 
315. 

Maine. —  Junkins  v.  Doughty  Falls  Union 
School  Dist.,  39  Me.  220. 

Nebraska. —  Bowen  v.  Phelps  County  School 
Dist.  No.  3,  10  Nebr.  265,  4  N.  W.  981. 

New  York. —  Mooers  School  Dist.  No.  23  v. 
Raymond,  86  N.  Y.  Suppl.  182. 

Texas. —  Lytle  School  Dist.  V.  Haas,  24 
Tex.  Civ.  App.  433,  59  S.  W.  830. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  275;  and,  generally.  Parties, 
30  Cyc.  21  et  seq. 

Successors. — A  suit  may  be  maintained  in 
the  name  of  the  successor  of  a  school  officer 
upon  a  contract  made  by  such  officer.  Man- 
love  V.  McHatton,  5  111.  95. 

86.  See,  generally,  Parties,  30  Cyc.  98  et 
seq. 

An  action  against  a  school-district,  the 
name  of  which  is  changed  after  the  cause  of 
action  accrues,  but  before  its  commencement, 
should  be  against  it  in  its  new  name.  Gould 
V.  Eagle  Creek  School  Dist.,  7  Minn.  203. 

Where  two  school-districts  are  united  into 
one,  the  name  of  which  is  the  same  as  that 
of  one  of  the  old,  and  suit  is  brought  against 
the  district  by  that  name,  but  with  the  ad- 
ditional description  of  defendant  as  being 
that  school-district  which  is  "  running  a 
school,"  it  is  clearly  shown  that  the  new 
district  is  the  one  intended  to  be  sued.  Need- 
ham  V.  Shrewsbury  School  Dist.  No.  6,  62 
Vt.  176,  20  Atl.  198. 
[67] 


87.  Clarke  v.  Clark  County  School  Dist. 
No.  16,  84  Ark.  516,  106  S.  W.  677;  Harris 
V.  Canaan  School  Dist.  No.  10,  28  X.  H.  58, 
holding  that  where  the  members  of  a  build- 
ing committee  of  a  school-district  render 
services  and  furnish  material,  severally,  un- 
der the  directions  of  the  committee,  their 
claims  against  the  district  are  not  joint,  but 
several.  And  see,  generally,  Parties,  30 
Cyc.  105  et  seq. 

88.  Starr  v.  State,  149  Ind.  592,  49  N.  E. 
591  (holding  that  where,  by  reason  of  the 
acts  of  a  school  city  and  its  treasurer,  the 
liability  incurred  is  by  law  expressly  con- 
fined to  the  treasurer,  there  is  no  defect  of 
parties  in  not  making  the  members  of  the 
school-board  parties  defendant  in  an  action 
against  the  treasurer  to  enforce  the  liabil- 
ity) ;  Cunningham  v.  Orange,  74  Vt.  115,  52 
Atl.  269;  Whitaker  v.  Roberts,  155  Fed. 
882.  And  see,  generally,  Parties,  30  Cyc. 
120  et  seq. 

89.  Lane  v.  Weymouth  Fourth  School  Dist., 
10  Mete.  (Mass.)  462  (holding  that  the  in- 
dividual members  of  a  school-district  have 
no  right  to  appear  and  be  heard  in  defense 
of  an  action  against  the  district)  ;  Push 
School  Dist.  No.  4  v.  Wing,  30  Mich.  351. 

90.  See  Mackenzie  r.  Edinburg  School  Trus- 
tees, 72  Ind.  189.  See  also  Ex  p.  Collins, 
49  Ala.  69. 

91.  Illinois. —  Shoudy  v.  School  Directors, 
32  111.  290. 

Indiana. —  Mackenzie  v.  Edinburg  School 
Trustees,  72  Ind.  189. 

Kentucky. —  xA.nderson  t'.  Green,  55  S.  W. 
420,  21  Ky.  L.  Rep.  1439,  holding  that 
where  the  names  of  the  trustees  .of  a  school - 
district  appear  as  plaintiffs  in  the  caption 
of  a  petition,  followed  by  words  describing: 
them  as  such  trustees,  and  it  is  alleged  in 
the  petition  that  plaintiffs  are  the  trustees 
of  the  district,  and  as  such  constitute  a  body 
politic  and  corporate,  it  sufficiently  appears 
that  they  sue  in  their  corporate  capacity  as 
trustees. 

Maryland. —  Jones  v.  Keating,  55  Md.  145. 

Pennsylvania. —  Kingsley  r.  Plum  Tp.,  2 
Pa.  St.  28;  Barnet  v.  School  Directors,  0 
Watts  &  S.  46. 

Virginia. —  Stewart  r.  Thornton.  75  Va. 
215. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  275. 

92.  Paillette  v.  Carr,  3  :\Iart.   (La.)  489. 
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board  have  no  power  to  commence  an  action  in  its  name,  and  if  they  do  so  they 
will  be  individually  responsible  for  the  costs;  nor  can  one  member  of  an  incor- 
porated board  bring  suit  in  his  own  name  on  behalf  of  himself  and  the  other  mem- 
bers.*'^ Where  a  civil  town  or  township  and  a  school  town  or  township  are  dis- 
tinct corporations  thej^  must  sue  and  be  sued  each  in  its  own  corporate  name; 
and  in  order  to  constitute  a  suit  one  against  a  school  township,  its  character  as  a 
school  corporation  must  be  designated  either  in  the  title  of  the  action  or  in  the 
complaint  by  an  allegation  of  that  fact;  and  a  suit  against  a  township  in  its 
ordinary  corporate  name  is  a  suit  against  the  civil  township  and  not  against  the 
school  township.  A  complaint  or  petition  may  be  amended  by  inserting  the 
proper  name  of  a  party,  provided  it  does  not  amount  to  the  substitution  of  a  new 
party. 

e.  Process  and  Appearance.  Except  in  so  far  as  modified  by  statute,  the 
rules  relating  to  the  contents,  service,  and  return  of  process  in  actions  by  or  against 
school-districts  are  the  same  as  those  regulating  process  in  civil  actions  generally, 
as  in  regard  to  the  officer  or  agent  to  be  served  or  to  receive  service,^  or  in  regard 
to  the  officer  or  agent  who  may  appear  for  or  on  behalf  of  the  school-district.^ 
Where  a  member  of  a  school-board,  with  the  consent  of  the  other  members, 
enters  an  appearance  in  a  suit,  the  board  cannot,  after  a  verdict,  object  to  the 
regularity  of  the  proceeding.^ 

f.  Pleading.  Except  where  otherwise  provided  by  statute,  the  pleading  in 
an  action  by  a  school-district  is  governed  by  the  rules  relating  to  pleadings  in 


93.  -  Johnston  V.  Mitchell,  120  Mich.  589, 
79  N.  W.  812. 

94.  Jones  v.  Keating,  55  Md.  145. 

95.  Utica  Tp.  v.  Miller,  62  Ind.  230; 
Wright  V.  Stockman,  59  Ind.  65 ;  Carmichael 
V.  Lawrence,  47  Ind.  554,  holding  that  a 
complaint  against  a  township  for  money 
alleged  to  be  due  for  building  a  school-house 
should  be  against  the  school  township,  and 
not  against  the  civil  township. 

96.  Jarvis  v.  Robertson,  126  Ind.  281,  26 
N,  E.  182  (holding  that  a  complaint  stating 
a  good  cause  of  action  against  a  school  town- 
ship but  designating  defendant  as  "  town- 
ship trustee "  must  be  dismissed  for  its 
failure  to  make  the  school  corporation  a 
party  to  the  action)  ;  Utica  Tp.  v.  Miller, 
62  Ind.  230;  Noblesville  v.  McFarland,  57 
Ind.  335. 

97.  Utica  Tp.  v.  Miller,  62  Ind.  230. 

A  suit  against  the  "trustees  of  the  town- 
ship "  is  conclusively  presumed  to  be  against 
the  trustees  of  the  civil  township,  and  not  of 
the  school  township.  Teeple  v.  State,  171 
Ind.  268,  86  N.  E.  49. 

98.  Shoudy  v.  School  Directors,  32  111.  290 
(holding  that  an  action  commenced  by  school 
directors  constituting  a  school  corporation, 
in  their  individual  names,  but  as  school  di- 
rectors, may  be  amended  by  striking  out  the 
proper  names  of  such  directors  as  surplusage 
and  substituting  in  their  place  their  cor- 
porate name)  ;  Agency  School  Dist.  v.  Wal- 
lace, 75  Mo.  App.  317. 

99.  See,  generally.  Process,  32  Cye.  412. 
Manner  of  service. —  It  has  been  held  that 

the  service  of  a  writ  on  a  school-district  by 
attaching  certain  personal  property  of  the 
district,  and  leaving  a  true  and  attested 
copy  of  the  writ,  with  the  officer's  return 
thereon,  at  the  house  of  the  then  usual 
abode  of  the  clerk  of  the  said  district  in  the 


hands  of  his  wife  is  a  good  service.  Dow  v. 
Walden  School  Dist.  No.  12,  46  Vt.  108. 
But  on  the  other  hand  it  has  been  held  that 
a  summons  on  a  school-district  must  be  served 
personally  on  its  officer,  and  cannot  be 
served  on  him  by  leaving  a  copy  at  his  house 
with  an  adult  member  of  his  family.  Flood 
V.  Marcy  School  Dist.,  9  Kulp  (Pa.)  385. 

Place  of  service. —  Service  of  summons  on 
the  clerk  of  a  school-district  located  in  two 
counties  may  be  made  in  either  of  such 
counties.  Altman  v.  School  Dist.  No.  6,  35 
Oreg.  85,  56  Pac.  291,  76  Am.  St.  Rep. 
468. 

1.  Rogers  v.  Brewer,  68  111.  154;  Kennedy 
V.  Derby  Grange  Independent  School  Dist., 
48  Iowa  189  (treasurer  of  school-district)  ; 
Presque  Isle  County  v.  Thompson,  61  Fed. 
914,  10  C.  C.  A.  154. 

The  president  as  head  officer  of  the  board 
of  directors  of  a  school-district  has  implied 
authority  to  receive  service  of  process  in  a 
suit  against  the  district,  in  the  absence  of 
statute  otherwise.  Carr  v.  Belton  School 
Dist.,  42  Mo.  App.  154. 

Changing  district. — ^Where  the  school  trus- 
tees redistrict  a  township  and  form  the  terri- 
tory into  other  districts  so  that  an  old  dis- 
trict ceases,  service  of  process  in  an  action 
to  recover  the  indebtedness  of  the  old  dis- 
trict, upon  those  who  were  directors  of  such 
district  at  the  time  of  the  change  is  good, 
as  such  persons  constitute  a  body  corporate 
for  the  purpose  of  enabling  creditors  to  en- 
force the  payment  of  debts  of  the  district 
which  have  not  been  apportioned  among  the 
new  district.    Rogers  v.  Brewer,  68  111.  154. 

2.  Davis  V.  Haverhill  School  Dist.,  43  N.  H. 
381.  And  see,  generally,  Appearances,  3 
Cyc.  503. 

3.  Thompson  v.  Township  29  School  Dist 
No.  4,  71  Mo.  495. 
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civil  actions  in  general.^  Thus  a  complaint  or  petition  in  an  action  against  a 
school-district  should  clearly  and  definitely  allege  all  the  essential  facts  consti- 
tuting plaintiff's  cause  of  action,^  as  that  in  an  action  for  a  debt  facts  must  be 
alleged  which  show  that  the  supposed  indebtedness  is  such  a  one  as  the  district 
could  lawfully  incur;  ®  and  in  an  action  on  a  contract  made  with  district  agents 
the  complaint  or  the  petition  should  allege  facts  showing  the  agents'  power  to 
execute  the  contract;  '  and  it  is  proper  in  an  action  against  a  school-district  to 
negative  the  legal  existence  of  the  district  by  a  direct  allegation  that  there  is  no 
such  district;  ^  but  the  complaint  or  petition  need  not  allege  immaterial  facts  ^  or 
anticipate  or  allege  matters  of  defense.^^   In  some  jurisdictions  a  complaint  on 


4.  See  Franklin  School  Tp.  v.  Wiggins,  122 
Iowa  602,  98  N.  W.  490;  and,  generally. 
Pleading,  31  Cyc.  1. 

Supplemental  petition.— Where  an  action  is 
commenced  on  school-district  warrants,  and 
before  trial  the  legislature  passes  an  act 
legalizing  the  warrants  sued  on,  the  fact  of 
the  passage  of  the  act,  being  material  to 
the  proper  determination  of  the  case,  may 
be  set  up  in  a  supplemental  petition.  Shaf- 
fer V.  Greeley  County  School  Dist.  No.  1,  8 
Kan.  App.  751,  61  Pac.  759. 

Answer  sufficiently  alleging  fraud  in  an 
action  upon  a  school  order  by  an  assignee 
thereof  see  Kittenger  v.  Monroe  School  Tp., 
3  Ind.  App.  411,  29  N.  E.  931. 

Plea. —  In  an  action  to  recover  the  price 
of  goods  sold  to  a  board  of  education  by  a 
member  thereof  in  violation  of  statute,  a 
plea  setting  up  its  illegality  need  not  aver 
that  the  purchaser  was  prejudiced.  Poling 
V.  Phillippi  Dist.  Bd.  .of  Education,  56  W.  Va. 
251,  49  S.  E.  148. 

5.  Colorado. —  Phillips  Countv  School  Dist. 
No.  15  V.  Flanigan,  28  Colo.  43^1,  65  Pac.  24. 

Idaho. —  Independent  School  Dist.  No.  5  v. 
Collins,  15  Ida.  535,  98  Pac.  857. 

Indiana. —  Oppenheimer  v.  Greeneastle 
School  Tp.,  164  Ind.  99,  72  N.  E.  1100; 
Mitchelltree  School  Tp.  v.  Carnahan,  42  Ind. 
App.  473,  84  N.  E.  520;  Lebanon  Nat.  Bank 
V.  Clinton  Scho,ol  Tp.,  24  Ind.  App.  359,  56 
N.  E.  857,  holding  that  a  claim  against  a 
school  township  for  money  loaned  can  only 
be  enforced  by  showing  in  the  complaint  the 
existence  of  the  necessity  for  the  borrowing. 

Iowa. —  James  v.  Gettinger,  123  Iowa  199, 
98  N.  W.  723,  holding  that,  in  a  suit  to 
enjoin  the  removal  of  a  school-house,  an 
allegation  that  the  action  of  the  township 
board  in  ordering  its  removal  was  surrepti- 
tiously taken  cannot  be  considered  in  the  ab- 
sence of  allegations  of  fact  on  which  it  is 
based 

'New  York. —  Shuler  v.  Meyers,  5  Lans. 
170. 

South  Dakota. —  Livingston  v.  Brookings 
County  School  Dist.  No.  7,  11  S.  D.  150,  76 
N.  W.  301. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School- 
Districts,"  §  277. 

Complaint  or  petition  held  sufficient:  In 
an  action  against  a  school  township  for  the 
value  of  charts.  See  Myers  Pub.  Co.  v.  White 
River  School  Tp.,  28  Ind  App.  91,  62  N.  E. 
66.  In  a  suit  by  a  school  township  against 
persons  unlawfully  acting  as  officers  of  an 


independent  school-district  within  the  town- 
ship, to  restrain  further  interference  with 
the  rights  of  the  township  on  the  part  of 
defendants,  and  for  an  accounting.  See 
Franklin  School  Tp.  v.  Wiggins,  122  Iowa 
602,  98  N.  W.  490. 

In  order  to  sustain  an  action  upon  a  school- 
district  warrant,  the  complaint  must  show  by 
proper  averment  what  it  was  given  for,  and 
if  for  goods  of  any  character,  if  they  were 
suitable,  useful,  and  necessary  for  the  dis- 
trict .or  township  and  that  such  district  or 
township  received  and  used  them.  Mitchell- 
tree  School  Tp.  V.  Carnahan,  42  Ind.  App. 
473,  84  N.  E.  520.  But  it  has  been  held  that 
a  complaint  in  an  action  on  a  school-dis- 
trict warrant  is  sufficient,  as  against  an  ob- 
jection raised  for  the  first  time  at  the  trial, 
that  it  does  not  state  a  cause  of  action,  al- 
though it  fails  to  allege  the  consideration 
for  which  the  order  was  drawn,  or  that  there 
were  funds  in  the  district  treasury  appli- 
cable to  its  payment.  Brown  v.  Fitcher,  91 
Minn.  41,  97  N.  W.  416. 

Demand  of  payment. — ^Where  a  complaint 
in  an  action  on  a  school-district  order  sets 
out  the  order  and  alleges  that  payment  has 
been  refused,  the  complaint  is  not  demurrable 
on  the  ground  that  it  fails  to  allege  a  de- 
mand. Rochford  v.  Lyman  County  School 
Dist.  No.  11,  17  S.  D.  542,  97  N.  W.  747. 

Order  to  make  more  definite  and  certain 
see  Timmons  v.  Pine  School  Tp.,  22  Ind. 
App.  93,  53  N.  E.  242. 

Matters  stated  in  a  petition  as  an  intro- 
duction or  inducement  to  the  facts  on  which 
plaintiff  bases  his  claim  are  not  wholly  im- 
pertinent, and  it  is"  not  error  to  refuse  to 
strike  out  such  matter  on  motion.  Bellows 
V.  West  Fork  Dist.  Tp.,  70  lo^va  320,  30 
N.  W.  582. 

6.  School  Dist.  No.  16  v.  School  Dist.  No. 
9,  12  Nebr.  241,  11  N.  W.  311. 

7.  Illinois  Bd.  of  Education  v.  Greenebaum, 
39  111.  609;  Honey  Creek  School  Tp.  v. 
Barnes,  119  Ind.  213,  21  N.  E.  747:  Lincoln 
School  Tp.  V.  Union  Trust  Co.,  30  Ind.  App. 
113,  73  N.  E.  623,  74  N.  E.  272;  King  v. 
Mason  County  Common  School  Dist.  No.  23, 
32  S.  W.  752,  17  Ky.  L.  Rep.  803;  Shuler 
V.  Meyers,  5  Lans.   (N.  Y.)  170. 

8.  Franklin  School  Tp.  i\  Wiggins,  122 
Iowa  602,  98  N.  W.  490. 

9.  Craig  School  Tp.  r.  Scott,  124  Ind.  72, 
24  N.  E.  585. 

10.  Jefferson  School  Tp.  r.  Litton,  110  Ind. 
467,  19  N.  E.  323;  Noble  School  Furniture 
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a  contract  for  school  supplies  and  furnishings  must  allege  that  they  were  suitable 
and  necessary  for  the  schools/^  and  that  they  have  been  delivered  to  and  accepted 
by  the  school  corporation.^^  In  an  action  upon  school  orders  payable  out  of  a 
general  fund  the  complaint  need  not  allege  that  there  are  moneys  in  such  fund 
out  of  which  the  orders  may  be  paid;  but  where  such  orders  are  payable  out  of 
a  special  fund,  the  complaint  must  aver  that  there  are  moneys  in  such  fund  suffi- 
cient to  meet  the  orders.^*  Where  the  claim  must  be  presented  to  the  district 
for  allowance  before  bringing  suit,  such  presentation  must  be  alleged  in  the  com- 
plaint.^^ A  complaint  or  petition  by  a  school-district  need  not  set  out  the  manner 
of  the  formation  of  the  district;^®  and  where  the  general  school  law  makes  all 
school-districts  corporations,  the  fact  of  the  incorporation  need  not  be  pleaded. 

g.  Issues,  Proof,  and  Variance.  The  rules  governing  in  civil  actions  generally 
also  apply  to  the  issues,^^  proof,  and  variance  ^'^  in  actions  by  or  against  school- 
districts.  Thus  the  propriety  of  a  purchase  of  land  and  the  necessity  thereof  for 
a  school  cannot  be  inquired  into  in  an  action  on  a  note  for  the  price  of  the  land.^° 
In  an  action  upon  a  school  order  or  note  given  for  supplies  furnished  to  defendant 
school-district,  defendant  may  show  the  value  of  the  suppHes  received  and  have 
the  recovery  limited  thereto. 


Co.  V.  Washington  School  Tp.,  4  Ind.  App. 
270,  29  N.  E.  935;  Buffalo  School  Furniture 
Co.  v.  School  Dists.  Nos.  4,  30,  40,  7  Kan. 
App.  796,  54  Pac,  115  (holding  that  in  an 
action  on  a  school  warrant  given  in  pay- 
ment for  school  supplies,  plaintiff  need  not 
allege  that  the  furniture  and  goods  were 
such  as  the  school-board  were  authorized  to 
purchase,  such  fact  being  matter  of  defense)  ; 
Carlisle  County  Common  School  Dist.  No.  32 
v.  Kane,  87  S.  W.  321,  27  Ky.  L.  Rep. 
983. 

11.  Oppenheimer  i;.  Greencastle  School  Tp., 
164  Ind.  99,  72  N.  E.  1100;  Blo,omington 
School  Tp.  V.  National  Furniture  Co.,  107 
Ind.  43,  7  N.  E.  760;  Reeve  School  Tp.  v. 
Dodson,  98  Ind.  497 ;  Mitchelltree  School  Tp. 
V.  Carnahan,  42  Ind.  App.  473,  84  N.  E.  520. 
But  see  Mitchelltree  School  Tp.  v.  Hall,  (Ind. 
App.  1903)  68  N.  E.  919. 

12.  Bloomington  School  Tp.  v.  National 
School  Furniture  Co.,  107  Ind.  43,  7  N.  E. 
760;  Reeve  School  Tp.  v.  Dodson,  98  Ind. 
497;  Mitchelltree  School  Tp.  v.  Carnahan, 
42  Ind.  App.  473,  84  N.  E.  520. 

13.  Brown  f.  Jacobs  School  Directors,  77 
Wis.  27,  45  N.  W.  678.  See  also  Brown  v. 
Fitcher,  91  Minn.  41,  97  N.  W.  416. 

14.  Brown  v.  Jacobs  School  Directors,  77 
Wis.  27,  45  N.  W.  678. 

15.  Pierson  v.  Harwarden  Independent 
School  Dist.,  106  Iowa  695,  77  N.  W.  494; 
Weir  Furnace  Co.  X).  Seymour  Independent 
School  Dist.,  99  Iowa  115,  68  N.  W.  584 
(holding  that  in  an  action  against  a  school- 
district  on  a  contract  for  supplies,  the  peti- 
tion is  demurrable  if  it  discloses  that  the 
claim  was  not  presented  to  the  board  of  di- 
rectors before  suit  was  brought)  ;  Fobes  v. 
School  Dist.,  10  Wis.  117  (holding  that  the 
presentation  of  a  claim  against  a  school- 
district  is  so  far  a  necessary  substantial  fact 
that  even  a  complaint  before  a  justice  must 
allege  it,  or  it  cannot  be  proved). 

16.  Ft.  Dodge  City  School  Dist.  v.  Wah- 
kansa  Dist.  Tp.,  15  Iowa  494. 
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17.  School  Dist.  No.  4  u.  Holmes,  53  Mo. 
App.  487. 

18.  Stratford  First  School  Dist.  f.  Ufford, 
52  Conn.  44  (holding  that  where,  in  an  ac- 
tion by  a  school-district,  defendant  denies 
plaintiff's  corporate  existence,  the  question 
whether  a  certain  boundary  of  the  district 
has  been  legally  established  is  not  in  issue)  ; 
James  v.  Gettinger,  123  Iowa  199,  98  N.  W. 
723  (holding  that  where  there  is  nothing 
before  the  court  except  an  application  for  a 
mandatory  injunction  and  a  demurrer  to  the 
same,  the  court  cannot  pass  on  the  neces- 
sity or  expediency  of  the  action  of  a  school- 
board  in  ordering  the  removal  of  a  school- 
house)  ;  Junkins  v.  Doughty  Union  School 
Dist.,  39  Me.  220  (holding  that  plaintiff  in 
an  action  against  a  school-district  for  labor 
done  under  a  contract  with  a  committee  of 
the  district  cannot  recover  the  amount  paid 
by  him  to  a  third  person  for  services  ren- 
dered the  district).  And  see,  generally, 
Pleading,  31  Cyc.  670  et  seq. 

Defense  not  raised. —  In  assumpsit  by  a 
builder  against  a  school-district  to  recover 
pay  for  building  a  school-house  and  finding 
materials  therefor,  defendants  cannot  object 
to  the  absence  of  proof  of  a  legal  meeting 
to  determine  upon  the  building  and  the  rais- 
ing of  money  therefor,  unless  they  have 
raised  such  objection  by  their  specifications 
of  defense.  Collins  v.  Liberty  School  Dist. 
No.  7,  52  Me.  522. 

19.  Globe  Furniture  Co.  V.  Gentry  County, 
51  Mo.  App.  549. 

Proof. — Where  defendant  district  alleges 
that  the  indebtedness  in  suit  was  incurred 
by  a  fraudulent  agreement  between  plaintiff 
and  its  own  agents,  plaintiff  may  show  that 
there  was  a  valid  consideration  for  the  debt. 
Wormley  v.  Carroll  Dist.  Tp.,  45  Iowa  666. 

20.  Craig  School  Tp.  v.  Scott,  124  Ind.  72, 
24  N.  E.  585. 

21.  Litten  v.  Wright  School  Tp.,  127  Ind. 
81,  26  N.  E.  567;  Kittenger  v.  Monroe  School 
Tp.,  3  Ind.  App.  411,  29  N.  E.  931. 
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h.  Evidence."^  The  rules  of  evidence  in  civil  actions  generally  apply  in 
actions  by  or  against  school-districts  in  regard  to  the  admissibility  and  weight 
and  sufficiency  of  the  evidence,  and  also  in  regard  to  the  presumptions  and 
burden  of  proof    in  such  actions. 

i.  Trial  and  Judgment —  (i)  iN  General,  In  the  absence  of  statutory  pro- 
visions otherwise,  trials  in  actions  by  or  against  school-districts  are  governed  by 
the  rules  regulating  trials  in  civil  actions  generally,^^  and  judgments  therein  are 


22.  Evidence  of  corporate  existence  of  dis- 
trict see  su2)ra,  111,  C,  1,  f. 

23.  See  Worraley  v.  Carroll  Dist.  Tp.,  45 
Iowa  666;  Williams  v.  Keeeh,  4  Hill  (N.  Y.) 
168  (holding  that  where  in  an  action  for 
building  a  school-house  defendants  proved 
that  plaintiff's  work  was  improperly  per- 
formed, it  is  not  competent  for  him  to  show 
that  it  would  have  been  worth  more  than 
the  contract  price  to  build  the  house  in  a 
workmanlike  manner)  ;  Currier  v.  Brighton 
School  Dist.,  76  Vt.  261,  56  Atl.  1016;  Car- 
bon County  School  Dist.  No.  3  v.  Western 
Tube  Co.,  'l3  Wyo.  304,  80  Pac.  155.  And 
see,  generally.  Evidence,  16  Cyc.  821. 

Evidence  as  to  the  name  by  which  a  dis- 
trict has  been  known  and  called  is  admissible 
in  an  action  by  it,  where  there  is  no  statu- 
tory requirement  that  a  name  shall  be 
designated  by  which  it  shall  be  called.  South 
School  Dist.  V.  Blakeslee,  13  Conn.  227. 

Evidence  of  the  usefulness  and  necessity  of 
school  supplies  to  the  district  to  which  they 
are  furnished  is  material  in  an  action  for 
the  price  thereof.  Litten  v.  Wright  School 
Tp.,  1  Ind.  App.  92,  27  N.  E.  329. 

The  official  character  of  school  trustees 
may  be  proved  by  their  acts  and  conduct, 
and  proof  of  their  affidavits  and  official 
bonds  is  competent  evidence  to  prove  such 
official  character.  Eads  v.  Wooldridge,  27 
Mo.  251. 

24.  See,  generally,  Evidence,  17  Cyc.  753 
et  seq. 

Evidence  held  sufficient  in  an  action  against 
a  school-district  to  recover  a  loss  alleged  to 
have  been  suffered  by  reason  of  the  failure 
of  the  district  officers  to  require  of  a  con- 
tractor the  statutory  bond  to  support  a  ver- 
dict for  defendant  see  Wilcox  Lumber  Co.  v. 
Otter  Tail  County  School  Dist.  No.  268,  106 
Minn.  208,  118  N.  W.  794. 

Evidence  held  insufficient  in  an  action  to 
recover  money  alleged  to  have  been  loaned 
to  a  school  township,  for  the  erection  of  a 
school-house,  on  the  theory  of  a  quasi-con- 
tract, to  establish  the  receipt  of  the  money 
by  the  township  see  White  River  School  Tp. 
V.  Caxton  County,  34  Ind.  App.  8,  72  N.  E. 
185. 

25.  Mitchelltree  School  Tp.  f.  Hall,  (Ind. 
App.  1903)  68  N.  E.  919  (holding  that 
where,  in  an  action  against  a  school  town- 
ship, the  complaint  alleges  the  date  on 
which  the  warrant  sued  on  was  audited  and 
oxt'cuted,  it  is  to  be  presumed  that  it  was 
audited  by  the  board  of  county  commis- 
sioners before  deliverj^,  as  re(|uired  by 
statute)  ;  Bellmeyer  v.  Marshal ItoAvn  Inde- 
pendent Dist.,  44  Iowa  564  (holding  that  in 
an  action  for  the  price  of  supplies  purchased 


by  the  directors  of  an  independent  district 
for  use  in  the  schools,  to  be  paid  for  out  of 
any  unappropriated  funds  of  the  district,  the 
court  will  presume,  in  the  absence  of  proof 
to  the  contrary,  that  there  were  unappro- 
priated funds  of  the  district  on  hand  at  the 
time  the  purchase  was  made;  and  that  this 
presumption  will  not  be  rebutted  by  the  fact 
that  a  future  time  of  payment  was  fixe'd  in 
the  contract).  And  see,  generally.  Evidence, 
16  Cyc.  1050  et  seq. 

Presumptions  as  to  validity  of  contracts 
see  supra,  111,  E,  4,  e,  (m). 

Presumption  of  assignment. — Where  the 
payee  of  a  school  warrant  receives  from  the 
person  who  discounts  it  all  that  is  due  un- 
der the  original  contract  on  which  the  war- 
rant is  based,  the  person  who  makes  the  dis- 
count in  suing  the  district  on  the  original 
contract  need  show  no  former  assignment  of 
the  warrant  since  that  is  presumed  to  have 
been  made.  Central  School  Supply  House  v. 
South  Middleton  Tp.  School  Bd.,  9  Pa.  Super. 
Ct.  110. 

26.  White  River  School  Tp.  v.  Caxton 
County,  34  Ind.  App.  8,  72  N.  E.  185  (hold- 
ing that  where  plaintiff  loans  money  to  a 
school  trustee  for  the  district,  intending  that 
it  should  be  used  for  the  erection  of  a  school- 
house,  and  thereafter  brings  suit  against  the 
school  township  to  recover  the  same  on  the 
theory  that  defendant  has  received  and  re- 
tained the  benefit  of  the  money  advanced, 
and  therefore  in  equity  should  pay  it,  the 
burden  is  on  plaintiff  to  prove  the  receipt 
of  the  money  by  the  township)  ;  Brown  ir. 
Cowley  County  School  Dist.  No.  41,  1  Kan. 
App.  530,  40  Pac.  826  (holding  that  where, 
in  an  action  against  a  school-district  on  a 
written  instrument,  the  petition  does  not 
allege  authority  on  the  part  of  those  signing 
the  instrument  for  the  district,  and  the 
answer  denies  the  authority  of  such  persons, 
and  nowhere  admits  that  the  signers  wore 
officers  of  the  district,  the  bunion  is  on 
plaintiff  to  establish  the  execution  of  the 
instrument  and  the  authority  of  those  exe- 
cuting the  same )  ;  Carbon  "  County  School 
Dist.  No.  3  v.  Western  Tube  Co.. 'l3  Wyo. 
304,  80  Pac.  155.  And  see.  generally,  Evi- 
dence, 16  Cyc.  926  ct  seq. 

Defense  of  ultra  vires. — Whore  a  board  of 
education  seeks  to  avoid  a  contract  on  the 
ground  of  ultra  vires,  the  burden  is  on  it  to 
allege  and  prove  such  defense.  Morgan  r. 
San  Francisco  Bd.  of  Education,  136  Cal. 
245,  68  Pac.  703. 

27.  See,  gtmerally.  Trials. 
Construction    of  "  findings    in    an  action 

against  a  moderator  and  assessor  of  a  school- 
district   on   an   order    for   school  furniture 
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ordinarily  subject  to  the  same  rules  as  are  judgments  in  general.^^  For  example, 
a  judgment  against  a  school-district  cannot  be  collaterally  impeached  by  an 
inhabitant  whose  property  has  been  taken  to  satisfy  it.^^  A  general  judgment 
may  be  rendered  against  a  school -district  in  an  action  on  a  warrant  drawn  against 
a  fund  which  is  a  continuous  fund  and  capable  of  being  replenished  when  tem- 
porarily exhausted  by  a  transfer  from  another  regular  fund,  or  by  taxation.^® 
The  title  of  a  member  of  a  school-board  to  his  office  cannot  be  collaterally  attacked 
in  an  action  in  which  he  is  acting  in  his  official  capacity .^^ 

(ii)  y ACATmG  Judgment.  A  judgment  or  decree  against  a  school-district 
may.  upon  a  proper  application  therefor,  be  set  aside  and  a  continuation  of  the 
cause  be  had  on  the  merits,  where  such  judgment  or  decree  has  been  obtained  by 
fraud  or  breach  of  duty,^^  as  where  it  is  suffered  by  default  in  the  private  interests 
of  an  officer  whose  duty  it  is  to  resist  it,^  or  is  entered  through  the  fraud  and  col- 
lusion of  such  officer  with  parties  having  no  legal  or  equitable  claims  against  the 
district.^*  Where  a  judgment  is  set  aside  or  vacated  it  is  entirely  destroyed,  and 
the  rights  of  the  parties  are  left  as  if  no  judgment  had  ever  been  entered.^^ 

(ill)  Execution  and  Enforcement  of  Judgment.  The  manner  of 
enforcing  a  judgment  against  a  school-district  is  generally  regulated  by  statu te.^^ 
Under  some  statutes,  where  a  judgment  is  rendered  against  a  school-district,  it 
is  the  duty  of  the  proper  board  or  officers  to  apply  to  the  payment  thereof  the 
proper  funds,  not  otherwise  appropriated,^'  and  to  issue  an  order  upon  the  treasury 


signed  by  them  see  Kane  v.  Stowe,  50  Mich. 
317,  15  N.  W.  490. 

Question  for  jury. — Where  a  school-dis- 
trict buys  maps  and  gives  a  warrant  in  pay- 
ment, and  the  agent  of  the  seller  obtains  a 
discount  of  the  warrant,  and  remits  the 
seller's  share  of  the  money,  and  an  action  is 
brought  on  the  contract  of  sale  in  the  name 
of  the  seller,  for  the  use  of  the  person  who 
discounted  the  warrant,  the  assignee  is  en- 
titled to  have  the  jury  say  whether  the  seller 
and  the  agent  received  all  that  was  due 
them,  notwithstanding  there  is  a  duplicate 
warrant  unpaid,  and  outstanding  on  which 
action  by  the  seller  is  pending.  Central 
School  Supply  House  v.  South  Middleton 
Tp.  School  Bd.,  9  Pa.  Super.  Ct.  110. 

Directing  verdict. — Where  under  a  statute 
requiring  that  claims  against  a  school-dis- 
trict must  be  first  presented  to  the  board  of 
directors  before  suit  can  be  maintained 
thereon,  a  petition  founded  on  such  claim  does 
not  allege  presentation,  and  plaintiff's  evi- 
dence affirmatively  shows  that  it  was  only 
proposed  to  the  president  of  the  board  of  di- 
rectors to  arbitrate  the  claim,  a  verdict  for 
the  district  should  be  directed.  Pierson  v. 
Harwarden  Independent  School  Dist.,  106 
Iowa  695,  77  N.  W.  494. 

28.  See,  generally.  Judgments,  23  Cyc. 
623. 

29.  McLoud  V.  Selby,  10  Conn.  390,  27  Am. 
Dec.  689. 

30.  Carbon  County  School  Dist.  No.  3  v. 
Western  Tube  Co.,  13  Wyo.  304,  80  Pac.  155. 

31.  Cynthiana  v.  Cynthiana  Bd.  of  Edu- 
cation, 52  S.  W.  969,  21  Ky.  L.  Eep.  731, 
holding  that,  in  an  action  by  a  city  board 
of  education  to  compel  the  city  to  pay  to  it 
taxes  collected  for  city  purposes,  the  title 
of  the  members  of  the  board  cannot  be 
questioned. 

32.  Noble  v.  Jersey  County  School  Direct- 
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ors,  117  111.  30,  7  N.  E.  350,  57  Am.  Hep. 
852. 

33.  Noble  v.  Jersey  County  School  Direct- 
ors, 117  111.  30,  7  N.  E.  350,  57  Am.  Rep. 
852. 

That  outstanding  obligations  are  largely 
in  excess  of  the  constitutional  limit  at  the 

time  a  judgment  by  default  is  rendered 
against  a  school-district  does  not  show  that 
the  judgment  was  obtained  by  fraud  and 
collusion.  Thompson  V.  Allison,  etc.,  Inde- 
pendent School  Dists.,  102  Iowa  94,  70  N.  W. 
1093. 

34.  Sturm  v.  Brown  County  School  Dist. 
No.  70,  45  Minn.  88,  47  N.  W.  462;  Nevil  v. 
Clifford,  55  Wis.  161,  12  N.  W.  419;  New- 
comb  V.  Horton,  18  Wis.  566. 

35.  See  King  v.  Mason  County  Common 
School  Dist.  No.  23,  32  S.  W.  752,  17  Ky.  L. 
Rep.  803;  and,  generally,  Judgments,  23 
Cyc.  973. 

36.  See  Presque  Isle  County  v.  Thompson, 
61  Fed.  914,  10  C.  C.  A.  154  (construing 
Howell  Annot.  St.  Mich.  §§  5109-5113); 
and  the  statutes  of  the  several  states. 

Under  N.  Y.  Code  Civ.  Proc.  §§  1927, 
1929,  1931,  providing  that  the  trustees  of 
school-districts  shall  be  individually  liable 
for  judgments  recovered  against  them  on  con- 
tracts made  by  them  in  their  official  capac- 
ity, a  judgment  so  recovered  may  be  collected 
by  execution  from  their  individual  property, 
and  a  writ  of  mandamus  will  not  be  granted 
to  enforce  the  payment  of  such  a  judgment 
out  of  funds  belonging  to  a  school-district 
in  the  hands  of  its  trustees.  People  c. 
Abbott,  107  N.  Y.  225,  13  N.  E.  779. 

37.  Chase  v.  Morrison,  40  Iowa  620;  Le 
Sueur  County  School  Dist.  No.  Z\  v.  Roach, 
43  Minn.  495,  45  N.  W.  1097,  holding  that 
under  Gen.  St.  (1878)  c.  36,  §  119,  which 
authorizes  the  treasurer  of  a  school-district 
to  pay  a  judgment  against  the  trustees  of 


SCHOOLS  A  ND  SCHOOL-DISTRICTS   [35  Cyc]  1063 


for  the  amount  of  the  judgment,^^  and  if  there  are  not  sufficient  funds  apphcable 
to  the  payment  of  the  judgment,  the  proper  board  or  officer,  within  prescribed  Hmlts, 
should  cause  a  tax  to  be  levied  for  that  purpose ;  and  in  case  such  board  or  officer 
neglects  or  refuses  to  resort  to  taxation  to  create  a  fund  where  there  are  no  funds 
applicable  to  the  payment  of  the  judgment  resort  may  be  had  to  mandamus  to  com- 
pel it  to  do  so.^*'  But  as  a  general  rule  a  judgment  against  a  school-district  cannot  be 
enforced  by  execution  against  the  school  property.*^  In  some  jurisdictions  the  pri- 
vate property  of  the  inhabitants  of  a  school-district  may  be  taken  on  execution  to 
satisfy  a  judgment  against  such  district;  and  where  the  members  of  a  school- 
district  are  liable  for  its  debts,  an  execution  on  a  judgment  against  it  must  be 
levied  on  the  goods  and  chattels  or  the  body  of  a  member  before  legal  resort  can 
be  had  to  his  real  estate.*^  It  has  been  held  that  where  a  member  of  a  school- 
district  having  no  corporate  funds  has  obtained  judgment  against  it,  the  appro- 
priate remedy  for  its  enforcement,  in  the  absence  of  statutory  provisions,  is  in 
equity,  and  that  its  enforcement  against  the  property  of  another  individual  mem- 
ber will  be  restrained.^^  Where  a  judgment  is  obtained  by  fraud,  a  court  of 
equity  will  restrain  its  collection ;  but  where  the  debt  on  which  the  judgment 
is  based  is  vaHd,  and  plaintiff  acts  in  good  faith  and  obtains  proper  service  on 
defendant,  a  court  of  equity  will  not  interfere  with  its  collection.^^ 

j.  Costs.^^  As  a  general  rule  a  school-district  is  not  liable  for  costs  in  an 
action  or  proceeding  by  or  against  it  unless  it  is  made  so  by  constitutional  or 
statutory  provision;     and  under  some  statutes  it  is  expressly  provided  that  a 


the  district  only  out  of  money  not  otherwise 
appropriated,  he  has  no  authority  to  do  so 
out  of  moneys  of  the  district  applicable  only 
to  other  specific  purposes. 

38.  Chase  v.  Morrison,  40  Iowa  620. 
Orders  on  the  treasurer  of  a  school-district, 

directing  him  to  pay  certain  judgments,  are 
not  evidences  of  debt  independent  of  the 
judgments  on  which  they  are  based,  and  pay- 
ment of  them  cannot  be  enforced  without 
reference  to  the  ownership  of  the  judgments. 
Kichards  v.  Rock  Rapids  Independent  School 
Dist.,  46  Fed,  460.  See  also  Cross  v.  Dayton 
Dist.  Tp.,  14  Iowa  28. 

39.  State  v.  Yellowstone  County,  12  Mont. 
503,  31  Pac.  78. 

Extent  of  authority. — A  board  of  super- 
visors cannot  levy  a  tax  for  paying  a  judg- 
ment against  a  school-house  fund,  after  their 
authority  to  tax  for  that  fund  has  been  exer- 
cised to  the  full  amount  allowed  for  that 
year.  Sterling  School  Furniture  Co.  v. 
Harvey,  45  Iowa  466. 

40.  Iowa. —  Chase  v.  Morrison,  40  Iowa  620 
(holding  that  one  who  has  obtained  a  judg- 
ment against  a  district  township  upon  an 
order  on  the  school-house  fund,  and  to  whom 
the  directors  have  issued  an  order  upon  the 
treasurer  for  payment,  may  compel  by  man- 
damus the  levy  of  a  special  tax  if  the  dis- 
trict has  not  levied  the  maximum  allowed  by 
law)  ;  Cross  v.  Dayton  Dist.  Tp.,  14  Iowa 
28. 

Montana. —  State  v.  Yellowstone  County, 
12  Mont.  503,  31  Pac.  78. 

North  Dakota. —  Coler  v.  Coppin,  7  N.  D. 
418,  75  N.  W.  795. 

Pennsylvania. —  Cavanaugh  v.  Cass  School 
Dist.,  6  Pa.  Co.  Ct.  35. 

United  States. —  Presque  Isle  County  v. 
Thompson,  61  Fed.  914,  10  C.  C.  A.  154. 


See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  281;  and,  generally.  Man- 
damus, 26  Cyc.  307  et  seq. 

41.  Allen  v.  Pike  County  School  Dist.  No. 
1,  23  Mo.  418,  holding  that  the  trustees  of  a 
school-district  are  not  a  corporation  so  as 
to  be  liable  to  an  action  subjecting  the  school 
property  to  execution.  And  see,  generally. 
Executions,  17  Cyc.  978.  But  see  Chase  v. 
Morrison,  40  Iowa  620,  holding  that  a  judg- 
ment creditor  may  collect  his  debt  by  execu- 
tion against  the  property  of  the  district  if 
any  can  be  found  not  exempt. 

42.  McLoud  V.  Selby,  10  Conn.  390,  27 
Am.  Dec.  689.  And  see  Executions,  17  Cyc. 
980. 

43.  Kenyon  v.  Clarke,  2  R.  I.  67. 

44.  Kenyon  v.  Clarke,  2  R.  I.  67. 

45.  School  Directors  v.  National  School 
Furnishing  Co.,  53  111.  App.  254. 

46.  School  Directors  v.  National  School 
Furnishing  Co.,  53  111.  App.  254. 

47.  For  costs  generally  see  Costs,  11  Cyc.  1. 

48.  See  Alexander  v.  Hoyt,  7  Wend.  (N.  Y.) 
89;  Hoover  v.  Union  Tp.  School  Dist.,  4  Pa. 
Co.  Ct.  520. 

"Where  in  a  bill  by  one  school-district 
against  another  school-district  and  school  in- 
spectors for  an  accounting,  it  appears  that 
the  proceedings  and  action  of  defendants  are 
with  the  approval  of  the  state  superintendent 
of  public  instruction,  neither  party  should  re- 
cover costs  against  the  other.  Oshtemo  Tp. 
School  Dist.  No.  13  r.  Dean,  17  Mich.  223. 

A  judgment  for  costs  against  a  school-dis- 
trict on  the  dismissal  of  an  appeal  taken  in 
the  name  of  the  district  by  tlie  director 
thereof  without  the  autliority  or  assent  of 
the  assessor,  wl\o  by  statute  i*s  authorized  to 
appear  for  and  in  behalf  of  the  district,  on 
the  ground  that  the  district  had  not  appealed, 
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school-district  or  school  officers  will  not  be  liable  for  costs  in  certain  cases.*^  A 
school-district  is  not  liable  for  the  costs  of  a  suit  by  reason  of  a  district  officer 
refusing  to  perform  a  duty  which  might  be  compelled  by  proper  proceedings 
against  him.^^ 

k.  Review.  Except  where  there  are  special  statutory  provisions  otherwise, 
appeals  in  actions  by  or  against  school-districts  are  regulated  by  the  rules  applicable 
to  appeals  from  judgments  and  orders  in  civil  actions  generally .^^ 

H.  Teachers  —  l.  Eligibility  —  a.  In  General.  It  is  usually  required  by 
the  statutes  and  rules  and  regulations  relating  to  public  schools  that  in  order 
that  a  person  may  be  eligible  to  teach  in  the  public  schools  he  shall  possess  certain 
qualifications,^^  such  as  that  he  be  of  a  good  moral  character^*  and  undergo  a 
prescribed  examination  as  to  his  learning  and  ability;  that  he  have  a  license  or 
certificate  of  qualification,  as  prescribed  by  statute;     and  for  some  positions, 


is  erroneous.  Rush  School  Dist,  No.  4  v. 
Wing,  30  Mich.  351. 

49.  See  the  statutes  of  the  several  states. 

Under  111.  School  Law,  art.  i6,  §  i,  no  jus- 
tice, clerk  of  court,  sheriflF,  or  constable  shall 
charge  any  fees  where  any  school  officer  or 
school  corporation  sues  for  the  recovery  of  a 
school  fund  or  for  any  interest  in  the  school 
fund.  Illinois  Cent.  R.  Co.  v.  Jackson  County, 
212  111.  406,  72  K  E.  39  [reversing  112  111. 
App.  488].  But  this  statute  does  not  apply 
to  an  action  brought  by  trustees  of  schools 
to  recover  damages  for  injuries  to  school 
property.  Illinois  Cent.  R.  Co.  v.  Jackson 
County,  supra.  Where  the  trustees  of  schools 
prosecute  or  defend  in  their  official  capacity 
and  fail  to  recover  they  are  not  liable  for 
costs.  Cassady  v.  School  Trustees,  94  111. 
589;  Township  2  School  Trustees  v.  Hihler, 
85  111,  409  (holding  that  it  is  error  to  de- 
cree costs  against  school  trustees  on  the  dis- 
missal of  a  bill  filed  by  them  to  set  aside  a 
fraudulent  conveyance  and  to  subject  the 
property  to  the  payment  of  a  debt  due  a 
school  fund)  ;  People  v.  Yeazel,  84  111.  539 
(holding  that  where  plaintiffs  fail  in  an  ac- 
tion in  the  name  of  the  people  for  the  use 
of  school  trustees  on  the  official  bond  of  a 
township  collector,  judgment  for  costs  is  er- 
ror) ;  School  Trustees  v.  Stokes,  3  111.  App. 
267.    But  see  Boone  v.  People,  4  111.  App.  231. 

In  New  York,  under  Code  Civ.  Proc.  §  3244, 
costs  cannot  be  awarded  in  an  action  against 
a  school  officer,  or  a  supervisor,  on  account 
of  an  act  performed  by  him  by  virtue  of  or 
under  color  of  his  office,  or  on  account  of  a 
refusal  or  omission  to  perform  a  duty  en- 
joined upon  him  by  law,  where  his  act,  re- 
fusal, or  omission  might  have  been  the  sub- 
ject of  an  appeal  to  the  state  superintendent 
of  public  instruction,  and  where  it  is  certi- 
fied that  it  appeared,  upon  the  trial,  that 
defendant  acted  in  good  faith.  Barrett  v. 
Sayer,  12  N.  Y  Suppl.  170  (holding,  how- 
ever, that  where  the  payment  of  a  draft  by 
a  school  trustee  on  the  supervisor  of  a  town  is 
refused  by  the  latter  upon  a  doubt  as  to  the 
competency  of  the  former  to  make  it,  and  it 
appears  that  the  drawer  is  at  least  such  trus- 
tee de  facto,  the  supervisor  has  no  authority 
to  question  the  drawer's  title  as  trustee,  and 
is  not  entitled  in  an  action  on  the  draft  to 
the  certificate  that  he  has  acted  in  good  faith 

[in,  G,  2,  j] 


so  as  to  relieve  him  from  the  costs  of  the  ac- 
tion) ;  Whitbeck  v.  Billings,  1  Hun  494,  3 
Thomps.  &  C.  364;  Willey  V.  Shaver,  1 
Thomps.  &  C.  324  (holding  also  that  such 
a  certificate  exempts  school  officers  from  costs 
in  all  stages  of  the  action).  See  also  Dexter 
v.  Gardner,  5  How.  Pr.  417. 

In  Tennessee  Shannon  Annot.  Code,  §  1427, 
authorizing  the  payment  of  costs  of  a  suit 
commenced  in  good  faith  by  a  school  director 
out  of  the  money  belonging  to  the  school- 
district  in  case  of  his  defeat,  does  not  author- 
ize the  payment  of  costs  by  the  district  in- 
curred in  a  suit  brought  to  determine  the 
right  of  plaintiff  to  the  office  of  school  di- 
rector, in  which  he  is  defeated.  State  v. 
Banks,  106  Tenn.  394,  61  S.  W.  778. 

50.  Phillips  V.  New  Buffalo  Tp.  School 
Dist.  No.  3,  79  Mich.  170,  44  N.  W.  429, 
holding  that  where  a  school-district  votes  a 
certain  sum  to  the  moderator  for  money  ex- 
pended by  him  in  behalf  of  the  district,  and 
an  order  is  drawn  therefor  by  a  director  and 
countersigned  by  the  moderator,  the  district 
should  not  be  put  to  the  costs  of  a  suit  by 
reason  of  the  refusal  of  the  assessor  to  pay 
it  as  mandamus  will  lie  against  him  for  the 
non-performance  of  his  duty. 

51.  See,  generally.  Appeal  and  Error,  2 
Cyc.  474. 

Authority  to  execute  an  appeal-bond  may 

be  given  to  several  agents,  and  the  fact  that 
by  the  provisions  of  a  school  law  the  presi- 
dent of  a  school-district  shall  appear  in  be- 
half of  his  district,  in  suits  by  or  against  it, 
does  not  imply  an  exclusive  power  in  the 
president,  so  that  an  appeal-bond  cannot  be 
executed  by  another  agent  if  duly  authorized. 
Jefferson  County  School  Dist.  No.  8  v.  Erskin, 
1  Colo.  367. 

52.  Instructors  of  colleges  and  universities 
see  Colleges  and  Universities,  7  Cyc.  296. 

Libel  or  slander  of  teachers  see  Libel  and 
Slander,  25  Cyc.  236,  388. 

Teachers  of  private  schools  see  supra,  II, 

F. 

53.  See  Galesburg  Bd.  of  Education  v.  Ar- 
nold, 112  111.  11,  1  N.  E.  163;  and  the  stat- 
utes of  the  several  states. 

54.  Galesburg  Bd.  of  Education  v.  Arnold, 
112  111.  11,  IN.  E.  163. 

55.  See  infra,  III,  H,  1,  c,  (ii). 

56.  See  infra,  III,  H,  1,  c,  (iv). 
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such  as  for  the  office  of  principal  or  supervising  principal,  that  he  have  a  certain 
experience  as  teacher  in  the  common  schools.^^  The  law,  however,  does  not 
usually  require  that  a  teacher  shall  be  possessed  of  the  highest  qualification,  or 
of  a  talent  for  his  profession  equal  to  the  most  eminent  and  successful  teachers; 
but  it  only  requires  that  he  have  an  average  qualification  and  ability.^^  A  school 
officer,  such  as  a  trustee,  whose  duties  are  incompatible  with  those  of  a  teacher, 
cannot  be  both  officer  and  teacher  at  the  same  time,^®  and  under  some  statutes 
such  an  officer  cannot  voluntarily  employ  a  near  relative  as  a  teacher,  although 
it  has  been  held  otherwise. The  power  of  prescribing  the  qualifications  of 
teachers  is,  under  some  statutes,  in  a  certain  board,  such  as  the  board  of 
education, which  board  may  also  classify  or  grade  the  teachers,  in  accord- 
ance with  the  prescribed  qualifications,  in  such  manner  and  by  such  tests  as 
the  board  in  its  discretion  may  deem  best  for  the  interests  of  the  pablic 
school  system;  and  in  determining  the  qualifications  of  teachers  for  different 
kinds  of  schools,  the  board  may  take  into  consideration  the  question  of  sex,®^  and 
may  prescribe  that  male  teachers  only  shall  be  principals  of  certain  classes  of 
schools.®^ 

b.  Teachers'  Institutes.  In  some  jurisdictions  statutory  provision  is  made 
for  the  holding  of  teachers'  institutes,  the  raising  of  funds  for  the  support  of 
the  same,^^  as  by  the  collection  of  annual  fees  from  applicants  for  teachers'  cer- 
tificates.®^ Under  some  statutes  provision  is  also  made  for  the  payment  of 
teachers  attending  such  institutes,®^  under  which  provision  compensation  is 


57.  Com.  V.  Jenks,  154  Pa.  St.  368,  26  Atl. 
371  (holding  that  a  rule  requiring  five  years 
of  approved  experience  as  teacher,  to  render 
a  person  eligible  to  the  oflftce  of  supervising 
principal  in  a  mixed  grammar  and  primary 
school  in  the  city  of  Philadelphia,  is  reason- 
able) ;  Sherry  v.  Sheppard,  12  Pa.  Co.  Ct. 
168. 

58.  Neville  v.  District  No.  1  School  Di- 
rectors, 36  111.  71. 

59.  Ferguson  v.  True,  3  Bush  (Ky.)  255, 
holding  that  a  school  trustee  vacates  his  office 
by  being  employed  as  a  teacher,  the  duties  of 
teacher  and  trustee  being  inconsistent.  See 
also  supra,  III,  D,  6,  d,  (iii). 

In  Vermont,  under  Rev.  Laws  (1880), 
§  515,  a  person  acting  as  a  prudential  com- 
mittee of  a  school-district  cannot  employ  him- 
self as  a  teacher.  Scott  v.  Williamstown 
School  Dist.  No.  9',  67  Vt.  150,  31  Atl.  145, 
27  L.  R.  A.  588. 

60.  Holt  V.  Watson,  71  Ark.  87,  71  S.  W. 
262. 

Under  Ark.  Acts  (1901),  §  i,  prohibiting 
school  directors  from  employing  a  teacher  re- 
lated to  either  of  them  by  consanguinity  or 
affinity  within  the  fourth  degree  unless  peti- 
tioned to  do  so,  a  second  cousin  of  one  of 
the  directors  cannot  be  employed  without  pe- 
tition; nor  can  a  second  cousin  of  the  wife 
of  one  of  the  directors  be  so  employed.  Holt 
V.  Watson,  71  Ark.  87,  71  S.  W.  262. 

Wife. —  A  statutory  provision  that  no  trus- 
tee shall  be  pecuniarily  interested  in  any 
contract  made  by  the  board  of  which  he  is  a 
member,  and  that  any  contract  so  made  is 
void,  renders  void  a  contract  made  with  the 
wife  of  a  member  of  a  board  of  school  trus- 
tees, employing  her  to  teach  in  a  school  over 
which  such  board  has  supervision.  Nuckols 
V.  Lyle,  8  Ida.  589,  70  Pac.  401. 

61.  State  v.  Burchfiold,  12  Lea  (Tenn.)  30, 


holding  that  a  school  director  will  not  for- 
feit his  office  by  employing  his  daughter  as 
a  teacher. 

62.  Keller  v.  Hewitt,  109  Cal.  146,  41  Pac. 
871;  Com.  v.  Philadelphia  Bd.  of  Public  Edu- 
cation, 187  Pa.  St.  70,  40  Atl.  806,  41  L.  R.  A. 
498. 

63.  Com.  V.  Philadelphia  Bd.  of  Public 
Education,  187  Pa.  St.  70,  40  Atl.  806,  41 
L.  R.  A.  498. 

64.  Com.  V.  Philadelphia  Bd.  of  Public 
Education,  187  Pa.  St.  70,  40  Atl.  806,  41 
L.  R.  A.  498. 

65.  Com.  V.  Philadelphia  Bd.  of  Public 
Education,  187  Pa.  St.  70,  40  Atl.  806,  41 
L.  R.  A.  498. 

66.  See  Randol  v.  Sloan,  79  Mo.  App.  238 ; 
and  the  statutes  of  the  several  states. 

67.  Hall  f.  Somersworth,  39  N.  H.  511, 
holding  that  the  duty  of  towns  to  appropri- 
ate and  pay  for  the  support  of  teachers'  in- 
stitutes a  sum  equal  to  two  per  cent  of  the 
amount  required  to  be  raised  for  the  mainte- 
nance of  schools  is  imperative. 

68.  Hammond  v.  Muskegon  School  Bd.,  109 
Mich.  676,  67  N.  W.  973. 

69.  Beverstock  t*.  Bowling  Green  School 
Dist.  Bd.  of  Education,  75  Ohio  St.  144,  78 
N.  E.  1007  [aprming  28  Ohio  Cir.  Ct.  187]  ; 
In  re  Teachers'  Institutes,  6  Pa.  Co.  Ct.  24. 

Pennsylvania  act  of  April  13,  1887,  re- 
quiring school-boards  to  pay  the  teachers  em- 
ployed in  the  public  schools  for  attendance 
on  the  sessions  of  the  annual  county  insti- 
tutes, includes  teachers  who  have  been  em- 
ployed prior  to  the  statute,  and  whose  schools 
are  open  subsequent  thereto;  and  under  such 
statute  teachers  attending  such  institutes  are 
entitled  to  be  paid  therefor  at  their  per  diem 
rates  for  actual  teaching,  not  exceeding  the 
maximum  fixed  by  law.  In  re  Teachers"  In- 
stitutes, 6  Pa.  Co.  Ct.  24. 
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usually  given  to  them  in  addition  to  their  regular  monthly  salaries  for  their 
services  as  teachers  in  the  schools. '^^ 

c.  Certifieate  or  License  —  (i)  In  General.  The  license  or  certificate  of 
qualification  "'^  which  under  some  statutes  a  teacher  must  possess  before  he  is 
eligible  to  teach  in  the  public  schools  has  none  of  the  elements  of  a  contract, 
and  does  not  confer  upon  the  holder  thereof  an  absolute  right,  but  only  gives  him 
a  personal  privilege  to  be  exercised  under  existing  restrictions,  and  under  such 
as  may  thereafter  be  reasonably  imposed.'^  Such  license  or  certificate  is  regulated 
by  the  statutory  provisions  relative  thereto,'*  such  as  those  relative  to  the  time  it 
shall  run,'^  unless  revoked  for  cause, and  those  relative  to  the  grades  or  classes  that 
may  be  taught  by  the  holder  of  a  particular  certificate, and  there  must  be  at  least  a 
substantial  comphance  with  such  provisions  as  to  the  contents  and  form  of  such 
certificate.'^   A  teacher's  certificate  is  prima  facie  evidence  of  the  teacher's  quali- 


70.  Beverstoek  v.  Bowling  Green  School 
Dist.  Bd.  of  Education,  75  Ohio  St.  144,  78 
N.  E.  1007  {affirming  28  Ohio  Cir.  Ct.  187] ; 
In  re  Teachers'  Institutes,  6  Pa.  Co.  Ct. 
24. 

71.  There  is  no  legal  distinction  between 
the  granting  of  a  license  to  teach  and  the  act 
of  issuing  a  certificate  of  that  fact;  the  terms 
are  convertible,  and  the  "  licensing "  implies 
the  issuing  to  an  applicant  of  a  written  per- 
mission" to  teach  in  the  public  schools.  El- 
more V.  Overton,  104  Ind.  548,  4  N.  E.  197, 
54  Am.  Rep.  343. 

72.  See  infra,  III,  H,  1,  c,  (iv). 

73.  Stone  v.  Fritts,  169  Ind.  361,  82  N.  E. 
792,  15  L.  R.  A.  N.  S.  1147. 

74.  Jackson  v.  Hampden,  20  Me.  37  (hold- 
ing that  the  certificate  required  is  of  the  ex- 
isting committee,  and  that  one  granted  by  a 
committee  of  a  former  year,  although  com- 
posed of  the  same  individuals,  is  unavailing)  ; 
People  V.  New  York  Bd.  of  Education,  106 
N.  Y.  App.  Div.  101,  94  N.  Y.  Suppl.  61 
[affirmed  in  192  N.  Y.  572,  85  N.  E.  1114]; 
People  V.  Maxwell,  50  N.  Y.  App.  Div.  538,  64 
N.  Y.  Suppl.  96  [affirmed  in  163  N.  Y.  599, 
57  N.  E.  1120]  (holding  that  C  grade  certifi- 
cates issued  by  the  city  superintendent  of 
schools  in  Brooklyn  prior  to  1882,  under  au- 
thority of  Laws  (1850),  c.  143,  expired  by 
their  own  limitation,  and  were  not  revived 
by  Laws  (1899),  c.  644);  Steinson  v. 
New  York  Bd.  of  Education,  49  N.  Y.  App. 
Div.  143,  63  N.  Y.  Suppl.  128  [reversing  27 
Misc.  687,  58  N.  Y.  Suppl.  734,  and  affirmed 
in  165  N.  Y.  431,  59  N.  E.  300]. 

Duty  of  making  lists  of  licensees  under  the 
Revised  Charter  of  New  York  City,  §  1089 
(Laws  (1901),  c.  718)  see  Schlivinski  v. 
Maxwell,  80  N.  Y.  App.  Div.  313,  80  N.  Y. 
Suppl.  726. 

75.  Maryland. — Washington  County  School 
Com'rs  V.  Wagaman,  84  Md.  151,  35  Atl.  85. 

Michigan. —  Lee  v.  Alcona  Tp.  School-Dist. 
No.  2,  71  Mich.  361,  38  N.  W.  867. 

Mississippi. —  Hill  v.  Swinney,  72  Miss.  248, 
16  So.  497. 

Nebraska. —  State  v.  Grosvenor,  19  Nebr. 
494,  27  N.  W.  728. 

Vermont. —  Holman  v.  Halifax  School  Dist. 
No.  4,  34  Vt.  270. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School- 
Districts,"  §  285. 
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Temporary  and  permanent  license. —  Under 
the  Revised  Charter  of  New  York  City, 
§  1089  (Laws  (1901),  c.  718),  declaring  that 
at  the  close  of  the  third  year  of  continuous 
successful  service  of  a  teacher,  the  city  su- 
perintendent may  make  a  temporary  license 
permanent,  it  is  not  mandatory  on  such  su- 
perintendent to  make  a  license  permanent 
under  such  circumstances,  and  the  issuance 
of  a  special  license  to  a  teacher  who  has 
served  three  years  under  a  temporary  license 
is  not  a  determination  by  the  superintendent 
that  the  teacher  is  entitled  to  a  permanent 
license.  People  v.  New  York  Bd.  of  Educa- 
tion, 10'6  N.  Y.  App.  Div.  101,  94  N.  Y.  Suppl. 
61  [affirmed  in  192  N.  Y.  572,  84  N.  E.  1114]. 
The  Greater  New  York  Charter,  §  1117,  mak- 
ing positions  of  teachers  permanent,  subject 
to  certain  limitations,  does  not  apply  to  a 
teacher  whose  license  expires  within  the  cur- 
rent year,  except  for  the  period  limited  by 
the  expiration  of  the  license.  Wood  v.  New 
York  Bd.  of  Education,  59  Misc.  (N.  Y.)  605, 
112  N.  Y.  Suppl.  578. 

76.  Washington  County  School  Com'rs  v. 
Wagaman,  84  Md.  151,  35  Atl.  85.  And  see 
infra,  III,  H,  1,  c,  (v). 

77.  Sinnott  v.  Colombet,  107  Cal.  187,  40 
Pac.  329,  28  L.  R.  A.  594. 

Kindergarten. —  Under  Cal.  Pol.  Code, 
§  1771,  a  certificate  entitling  one  to  teach 
**  any  kindergarten  class  of  the  public 
schools  "  issued  by  a  county  board  of  educa- 
tion qualifies  the  holder  to  teach  kindergar- 
ten classes  in  a  city  of  the  county  which  has 
adopted  a  kindergarten  as  a  special  branch 
of  its  primary  school  system.  Sinnott  v.  Co- 
lombet, 107  Cal.  187,  40  Pac.  329,  28  L.  R.  A. 
694. 

78.  See  Donaldson  v.  York  County  School 
Supt.,  8  Pa.  Dist.  185;  Crosby  v.  Readsboro 
School  Dist.  No.  9,  35  Vt.  623,  holding,  how- 
ever, that  a  certificate  of  qualification  need 
not  contain  any  statement  as  to  the  teacher's 
good  moral  character. 

No  particular  form  is  usually  prescribed  or 
required  for  a  teacher's  certificate  of  qualifica- 
tions to  teach  school,  and  if  the  superintend- 
ent, or  other  proper  officer,  certifies  that  the 
party  was  examined  and  approved  by  him  on 
a  given  day  it  is  ordinarily  sufficient. 
Wells  V.  Granby  School  Dist.  No.  2,  41  Vt. 
353. 
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fications/^  and  of  the  fact  that  the  board  or  committee  issuing  such  certificate 
have  properly  performed  their  duty  as  to  the  manner  and  requisites  of  their  issu- 
ing it/^  and  in  the  absence  of  fraud  cannot  be  collaterally  impeached  as  in  a  suit 
by  a  teacher  to  recover  his  wages  after  being  dismissed,  by  proof  that  he  was  not 
properly  examined;  but  on  the  other  hand  it  devolves  upon  the  school  officers 
who  have  dismissed  him  for  incompetency  or  neglect  of  duty  to  prove  such  facts. 
Under  some  statutes  a  teacher ^s  certificate  may  be  renewed  or  extended,  provided 
it  is  done  in  the  manner  prescribed.^* 


Date. — teacher's  certificate  should  be 
dated  as  of  the  time  it  is  issued,  the  date 
being  a  material  matter,  in  that  it  shows  the 
beginning  of  the  period  in  which  the  teacher 
is  entitled  to  teach  thereunder.  Van  Dorn  v. 
Anderson,  219  111.  32,  76  N.  E.  53  [affirming 
117  111.  App.  618]. 

Signing. — A  certificate  signed  by  the  chair- 
man of  the  committee  authorized  to  issue  it 
under  their  authority  is  sufficient.  Libby  v. 
Douglas,  175  Mass.  128,  55  N.  E.  808. 

Approval  of  certificate. — ^Where  the  stat- 
ute declares  that  the  certificate  which  a  school 
commissioner  is  required  to  grant  after  ex- 
amination shall  not  be  valid  for  more  than 
one  year  without  the  approval  of  the  com- 
missioner indorsed  thereon,  although  the  ap- 
proval of  the  commissioner  is  not  indorsed  in 
writing  on  the  certificate  yet  if  he  signifies 
Ms  approval  in  words,  and  declares  the 
teacher  competent  and  gives  his  sanction  to 
the  previous  arrangement  of  the  school  in 
the  presence  of  school  trustees,  the  spirit  of 
the  law  is  complied  with  and  the  trustees 
cannot  be  held  liable  for  the  amount  paid  the 
teacher,  from  the  time  of  the  expiration  of 
the  certificate.  Barnhart  v.  Bodenhammer,  31 
Mo.  319. 

The  certificate  of  a  majority  of  a  school- 
committee  is  a  valid  certificate,  although  that 
majority  does  not  act  together  in  the  exam- 
ination (Stevens  v.  Fassett,  27  Me.  266),  ex- 
cept where  all  the  members  of  such  commit- 
tee have  not  received  notice  of  the  examina- 
tion as  to  qualifications,  in  which  case  the 
certificate  is  void  (Jackson  v.  Hampden,  20 
Me.  37). 

A  provision  that  a  teacher's  certificate 
"  may  be  in  "  a  certain  form  is  merely  di- 
rectory, and  if  it  states  that  the  person  is 
qualified  to  teach  the  branches  enumerated, 
it  need  not  state  that  an  examination  was 
had.  Kane  County  Union  School  Dist.  No.  6 
V.  Sterricker,  86  111.  595. 

A  mere  letter  from  a  county  school  super- 
intendent stating  that  an  applicant's  papers 
are  sufficient  to  entitle  him  to  a  temporary 
certificate,  and  that  such  certificate  will  be 
granted  on  application  as  provided  by  stat- 
ute, is  not  the  equivalent  of  a  temporary  cer- 
tificate. Kester  v.  Walla  Walla  County 
School  Dist.  No.  34,  48  Wash.  486,  93  Pac. 
907. 

Forgery. — A  school-teacher's  certificate  is 
within  the  prohibition  of  a  statute  against 
forging  any  certificate,  order,  or  allowance  by 
a  competent  court  or  officer  or  any  license  or 
authority  authorized  by  any  statute.  State  v. 
Grant,  74  Mo.  33. 


79.  District  No.  5  School  Directors  v.  Bed- 
dick  77  111.  628;  Neville  v.  District  No.  1 
School  Directors,  36  111.  71;  Doyle  v.  School 
Directors,  36  111.  App.  653. 

80.  Jackson  v.  Hampden,  20  Me.  37;  Kim- 
ball V.  Spokane  County  School  Dist.  No.  122, 
23  Wash.  520,  63  Pac.  213;  Fitzgerald  v. 
Spokane  County  School  Dist.  No.  20,  5  Wash. 
112,  31  Pac.  427,  holding  that  there  is  a 
prima  facie  presumption  that  a  document  in 
the  form  of  a  regular  first  grade  certificate 
produced  by  a  school-teacher,  who  states  that 
it  was  delivered  to  him  by  the  superintendent 
of  schools,  is  regular,  although  he  makes  no 
offer  to  prove  the  signatures  affixed. 

81.  Union  School  Dist.  No.  6  v.  Sterricker, 
86  111.  595;  Doyle  v.  School  Directors,  36 
111.  App.  653;  Com.  v.  Dedham,  16  Mass.  141; 
State  V.  Grosvenor,  19  Nebr.  494,  27  N.  W. 
728;  Kimball  v.  Spokane  County  School  Dist. 
No.  122,  23  Wash.  520,  63  Pac.  213. 

A  county  superintendent  is  estopped  to 
deny  the  recitals  of  a  teacher's  certificate  is- 
sued by  him,  and  he  cannot,  in  an  action  of 
mandamus  to  compel  him  to  date  the  certifi- 
cate correctly,  collaterally  attack  the  certifi- 
cate by  attempting  to  show  that  it  was  issued 
without  due  examination.  Van  Dorn  v.  An- 
derson, 219  111.  32,  76  N.  E.  53  [affirming  117 
111.  App.  618]. 

82.  Union  School  Dist.  No.  6  v.  Sterricker, 
86  111.  595;  Dovle  v.  School  Directors,  36 
111.  App.  653;  Wells  v.  Granby  School  Dist. 
No.  2,  41  Vt.  353. 

Evidence. — Where,  on  an  issue  whether  a 
school  certificate  is  genuine,  it  appears  that 
the  holder  has  not  been  examined  regarding 
his  qualification,  it  is  competent  for  the 
school  commissioner  to  state  whether  he  has 
issued  any  certificates  without  such  examina- 
tion. Morrow  v.  Ostrander,  13  Hun  (N.  Y. ) 
219. 

83.  Neville  v.  District  No.  1  School  Di- 
rectors, 36  111.  71. 

84.  Van  Doren  v.  Anderson,  219  111.  32, 
76  N.  E.  53  [affirming  117  111.  App.  618], 
holding  that  under  tlie  School  Law,  art.  7, 
§  3,  providing  that  the  county  superintendent 
may,  at  his  option,  renew  teachers'  certifi- 
cates at  their  expiration  by  indorsement 
thereon,  a  teacher's  certificate  can  only  be  re- 
newed by  tlie  indorsement  of  the  county  su- 
perintendent, and  that  the  issuance  of  a  new 
certificate  cannot  be  regarded  as  a  renewal)  ; 
Bryan  v.  Shelby  Tp.,  etc..  Fractional  School 
Dist.  No.  1,  111  Mich.  67,  69  N.  W.  74  (hold- 
ing, however,  that  a  teacher's  certificate  is- 
sued for  three  years  cannot  be  legally  ex- 
tended by  being  changed  to  read  four  years, 
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(ii)  Examination  of  Applicants.  The  statutes  usually  provide  that  a 
teacher's  license  or  certificate  shall  be  issued  to  an  applicant  therefor  only  upon 
his  being  found  duly  qualified  after  a  prescribed  examination  or  test  as  to  his 
moral  character,  learning,  and  ability/^  by  an  authorized  board  or  officer;  and 
in  determining  the  qualifications  of  a  proposed  teacher,  the  board  or  committee 
having  control  of  such  matters  are  not  confined  to  his  moral  character  and  literary 
qualifications  and  his  capacity  to  govern,  but  may  consider  his  fitness  in  other 
respects  for  teaching.  It  is  sometimes  provided,  however,  that  an  applicant 
may  be  exempt  from  examination  in  certain  contingencies.^^  Thus  it  is  sometimes 
provided  that  a  certificate  may  be  issued,  without  examination,  to  the  holder  of 


by  the  secretary  of  the  '  board  of  examiners 
who  issvied  it,  after  he  has  gone  out  of 
office ) . 

There  need  be  no  second  examination  of  a 

teacher,  upon  the  granting  of  a  renewal  cer- 
tificate, where  the  original  certificate  issued 
to  him  upon  examination  has  expired  by  stat- 
utory limitation.  Doyle  v.  School  Directors, 
36  111.  App.  653. 

Under  N.  Y.  Consol.  Act  (Laws  (1882), 
c.  410),  §  1040,  the  city  superintendent  can- 
not renew  a  provisional  license  which  he  has 
granted  for  six  months  at  the  expiration  of 
that  period  but  must  refuse  a  further  license, 
or  on  B,  proper  examination  grant  a  perma- 
nent license.  Steinson  v.  New  York  Bd.  of 
Education,  49  N.  Y.  App.  Div.  143,  63  N.  Y. 
Suppl.  128  [reversing  27  Misc.  687,  58  N.  Y. 
Suppl.  734,  and  affirmed  in  165  N.  Y.  431, 
59  N.  E.  300]. 

85.  California.— K.q\\qv  v.  Hewitt,  109  Cal. 
146,  41  Pac.  871. 

Illinois. —  Union  School  Dist.  No.  6  v.  Ster- 
ricker,  86  111.  595. 

Kentucky. —  Northington  v.  Sublette,  114 
Ky.  72,  69  S.  W.  1076,  24  Ky.  L.  Rep.  835. 

Maryland. —  Washington  County  School 
Com'rs  V.  Wagaman,  84  Md.  151,  35  Atl. 
85. 

Michir/an. —  People  v.  Howlett,  94  Mich. 
165,  53  N.  W.  1100. 

Pennsylvania. —  Com.  v.  Philadelphia  Bd. 
of  Public  Education,  187  Pa.  St.  70,  40  Atl. 
806,  41  L.  R.  A.  498;  Stroup  v.  Beer,  10 
Pa.  Dist.  301,  25  Pa.  Co.  Ct.  1  (holding  that 
the  county  superintendent  of  schools  has  no 
power  to  refuse  to  examine  a  teacher  on  the 
ground  that  he  held  examinations  at  a  par- 
ticular period  of  the  year,  and  that  the 
teacher  did  not  appear  at  such  examination)  ; 
Dillon  V.  Myers,  Brightly  426. 

England.— Re^  v.  York,  6  T.  R.  490,  101 
Eng.  Reprint  664. 

Canaxla. —  Grattan  v.  Ottawa  Separate 
School  Trustees,  9  Ont.  L.  Rep.  433  [affirm- 
ing 8  Ont.  L.  Rep.  135]. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School- 
Districts,"  §  285. 

Offenses  for  selling,  giving  away,  or  using 
examination  questions  see  infra,  III,  J. 

Time  for  examination  see  Cohn  v.  Town- 
send,  48  Misc.  (N.  Y.)  47,  94  N.  Y.  Suppl. 
817,  holding  that  an  examination  may  be  con- 
tinued beyond  noon  of  Saturday. 

That  a  third  person  acts  with  a  majority 
of  the  board  of  examiners  in  conducting  an 
examination  does  not  invalidate  the  proceed- 
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ings,  and  a  person  who  fails  to  pass  cannot 
complain,  where  it  does  not  appear  that  such 
third  person  had  anything  to  do  with  his 
failure  to  get  his  certificate.  Lee  v.  Alcona 
Tp.  School-Dist.  No.  2,  71  Mich.  361,  38 
N.  W.  867. 

Institute  examination  under  Mo.  Act 
(1891),  §  2,  see  Randol  v.  Sloan,  79  Mo. 
App.  238. 

Certificate  obtained  in  good  faith. — ^Where 
the  teacher  of  a  district  school,  without  the 
use  of  any  fraudulent  or  improper  means  on 
his  part,  obtains  a  certificate  of  his  qualifi- 
cations in  due  form,  it  is  no  defense  to  an 
action  brought  by  the  teacher  against  a  dis- 
trict to  recover  his  wages  that  the  certifi- 
cate was  granted  without  any  examination 
having  been  in  fact  made.  Blanchard  v. 
Warren  School  Dist.  No.  11,  29  Vt.  433; 
George  v.  West  Fairlee,  etc.,  School  Dist.  No. 
8,  20  Vt.  495. 

86.  Galesburg  Bd.  of  Education  v.  Arnold, 
112  111.  11,  1  N.  E.  163,  holding  that  the 
power  of  exclusive  management  and  control, 
or  that  of  appointing  teachers,  does  not 
necessarily  give  the  right  to  examine  and 
pass  upon  qualifications  of  teachers. 

87.  Uxbridge  School  Dist.  No.  10  v.  Mowry, 
9  Allen  (Mass.)  94.  But  see  Dillon  v. 
Myers,  Brightly  (Pa.)  426,  holding  that  it 
is  the  imperative  duty  of  school  directors  to 
examine  every  applicant  wishing  to  be  em- 
ployed as  a  teacher,  and  that  their  inquiries 
are  to  be  confined  to  the  "  moral  character  " 
and  "  learning  and  ability  "  of  the  applicant. 

88.  See  the  statutes  of  the  several  states. 
The  Revised  Greater  New  York  Charter, 

§  1089,  which  provides  for  the  making  of  a 
list  of  eligibles  for  appointments  to  the  posi- 
tions of  principals  of  public  schools  in  the 
city  of  New  York,  from  those  to  whom 
licenses  have  been  granted,  including  those 
exempted  from  examination,  and  those  duly 
licensed  in  the  several  boroughs  prior  to  the 
date  of  the  act,  relates  to  those  teaching  in 
the  city  at  the  time  the  charter  took  effect, 
so  as  to  exempt  them  from  reexamination, 
but  does  not  entitle  one  who,  although  he 
was  licensed  some  years  before,  but  was  not 
teaching  in  the  city  at  the  time  the  charter 
took  effect,  to  have  his  name  placed  upon 
such  list.  Walker  v.  Maxwell,  120  N.  Y. 
App.  Div.  571,  105  N.  Y.  Suppl.  533  [affirmed 
in  190  N.  Y.  566,  83  N.  E.  1133] ;  People  v. 
Maxwell,  87  N.  Y.  App.  Div.  391,  84  N.  Y. 
Suppl.  947 ;  Brooklyn  Teachers^  Ass'n  v. 
New  York  Bd.  of  Education,  85  N.  Y.  App. 
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a  diploma  or  certificate  from  a  certain  school  ^'-^  or  from  another  county;  '^^  that 
a  certificate  from  a  state  normal  school  shall  serve  as  a  certificate  of  legal  quali- 
fication to  teach  when  properly  filed;  that  a  certificate  from  another  county 
may,  by  indorsement  by  the  proper  officer,  be  rendered  valid  in  the  county  where 
indorsed;  or  that  the  holder  of  a  certificate  shall,  after  a  given  experience  as 
teacher,  be  exempted  from  further  examination.^^  Under  some  statutes  a  special 
certificate  may  be  granted  without  an  examination  to  an  applicant,  to  continue 
in  force  until  the  next  regular  examination;  but  this  does  not  authorize  the 
granting  of  another  special  certificate  to  one  who  has  been  teaching  under  such 
a  certificate  but  who  has  failed  to  pass  the  examination.^^  Where  a  teacher  is 
examined  and  graded,  and  a  license  issued  to  him  according  to  his  grade,  to  teach 
for  a  given  length  of  time,  his  papers  cannot  afterward  be  regraded  so  as  to  reduce 
his  license  to  teach  for  a  less  time,''^  and  the  fact  that  he  consents  to  a  reexamina- 
tion and  regrading  does  not  affect  his  rights  under  the  first  license. 

(ill)  Refusal  to  Issue  Certificates.^^  Officers  or  boards  authorized  to 
issue  teachers'  licenses  or  certificates  are  usually  vested  with  a  discretion  in  regard 
thereto, and  their  decisions  are  usually  conclusive,^  subject,  however,  under 
some  statutes,  to  an  appeal  to  the  county  or  state  superintendent.^  If  such 
officers  or  boards  act  in  good  faith,  they  are  not  liable  in  damages  for  a  mere  mis- 
take or  error  in  judgment  in  granting  or  withholding  a  teacher's  license,^  although 
they  are  so  liable  if  they  act  maliciously  in  withholding  a  license  from  an  applicant 
lawfully  entitled  to  receive  it;^  but  where,  after  a  proper  examination,  or  com- 


Div.  47,  83  N.  Y.  SuppL  1  [affirmed  in  176 
N.  Y.  564,  68  N.  E.  1114]. 

89.  Kemble  v.  McPhaill,  128  Cal.  144,  60 
Pac.  1092. 

A  graduate  from  a  state  normal  school  is 

entitled,  under  Cal.  Pol.  Code,  §  1403,  as 
amended  in  1893,  to  a  grammar  grade  school 
certificate  from  any  city,  city  and  county,  or 
county  board  of  education  in  the  state;  and 
a  rule  adopted  by  a  county  board  of  educa- 
tion, requiring  one  year's  experience  in  teach- 
ing, before  sucli  certificate  will  be  issued,  is 
invalid,  as  being  inconsistent  with  the  act  of 
the  legislature.  Mitchell  v.  Winnek,  117  Cal. 
520,  49  Pac.  579. 

90.  Kester  v.  Walla  Walla  County  School 
Dist.  No.  34,  48  Wash.  486,  93  Pac.  907. 

91.  Smith  V.  Pleasant  Plains  School-Dist. 
No.  2,  69  Mich.  589,  37  N.  W.  567. 

92.  State  v,  Grosvenor,  19  Nebr.  494,  27 
N.  W.  728;  Jordan  v.  Davis,  10  Okla.  329, 
61  Pac.  1063,  holding  that  such  a  statute 
imposes  an  imperative  duty  on  the  county 
superintendent  to  indorse  proper  certificates 
to  teachers  when  presented  to  him  for  indorse- 
ment, and  gives  him  no  arbitrary  discretion 
in  such  cases. 

93.  Doss  V.  Wiley,  72  Miss.  179,  16  So. 
902,  holding  that  Code  (1892),  §  4026, 
exempting  a  teacher  who  has  taught  five 
years  under  a  first  grade  license  from  fur- 
ther examinations,  applies  only  to  teachers 
who  have  taught  five  years  under  such 
licenses  which  have  been  issued  after  success- 
ful examinations. 

94  Lee  v.  Alcona  Tp.  School  Dist.  No.  2, 
71  Mich.  361,  38  N.  W.  867. 

95  Lee  v.  Alcona  Tp.  School  Dist.  No.  2, 
71  Mich.  361,  38  N.  W.  867. 

96.  Hill  V  Swinney,  72  Miss.  248,  16  So. 
497.  ^ 


97.  Hill  V.  Swinney,  72  Miss.  248,  16  So. 
497. 

98.  Mandamus  to  compel  examination  anfl 
issuance  of  certificates  see  Mandamus,  26 
Cyc.  283. 

99.  Elmore  v.  Overton,  104  Ind.  548,  4 
N.  E.  197,  54  Am.  Rep.  343;  Sherry  V, 
Sheppard,  12  Pa.  Co.  Ct.  168.  See  also 
Dillon  V.  Myers,  Brightly  (Pa.)  426. 

1.  Uxbridge  School  Dist.  No.  10  v.  Mo  wry, 
9  Allen  (Mass.)  94. 

The  action  of  the  majority  of  a  school- 
board  in  refusing  a  certificate  cannot  be  ques- 
tioned by  the  rejected  applicant  in  a  suit  to 
recover  wages  he  would  have  earned  under 
his  contract  but  for  such  adverse  action.  Lee 
V.  Alcona  Tp.  School  Dist.  No.  2,  71  Mich. 
361,  38  N.  W.  867. 

2.  Stein  son  v.  New  York  Bd.  of  Educa- 
tion, 49  N.  Y.  App.  Div.  143,  63  N.  Y. 
Suppl.  128  [reversing  27  Misc.  687,  58  N.  Y. 
SuppL  734,  and  affirmed  in  165  N.  Y.  431, 
59  N.  E.  300];  People  v.  Masters,  21  Barb. 
(N.  Y.)  252.  But  compare  Cruse  r.  Mc- 
Queen, (Tex.  Civ.  App.  1894)  25  S.  W.  711, 
holding  that  the  refusal  of  a  county  judge 
to  issue  a  certificate  of  competency  to  teach, 
being  a  ministerial  act,  is  not  a  ruling  or 
decision"  within  the  meaning  of  a  statute, 
which  provides  that  tlie  state  superintendent 
shall  hear  and  determine  all  appeals  from 
the  "  rulings  and  decisions "  of  subordinate 
school  officers. 

3.  Elmore  v.  Overton,  104  Ind.  548,  4  N.  E. 
197,  54  Am.  Rep.  343. 

4.  Elmore  r.  Overton,  104  Ind.  548,  4  N.  E. 
197,  54  Am.  Rep.  343. 

Evidence. —  In  an  notion  against  an  officer 
for  maliciously  withholding  a  license,  oral 
proof  of  admissions  by  him  that  ho  had 
granted  a  license  tci  the  applicant  is  inad- 
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pliance  with  other  statutory  conditions,  it  is  determined  that  an  appHcant  is 
competent  to  teach,  the  officer  or  board  has  no  discretion  to  refuse  the  issuance 
of  a  certificate  to  him,^  and  if  it  does  so  refuse,  it  may  be  compelled  to  issue  the 
certificate  by  mandamus.^ 

(iv)  As  A  Requisite  to  Appointment  or  Employment  —  (a)  In 
General.  Under  some  statutes,  no  matter  what  an  applicant's  qualifications  for 
employment  as  a  teacher  may  be,  it  is  a  necessary  prerequisite  to  his  appointment 
or  employment  as  a  teacher  that  he  have  in  his  possession  or  file  with  the  proper 
board  or  officer,  a  license  or  certificate  of  his  qualifications,  as  prescribed  by  law,' 
otherwise  his  contract  of  employment  is  void,  and  h^  can  recover  neither  wages 
from  the  district  for  services  performed  by  him  in  teaching  thereunder,^  nor  damages 


missible,  unless  it  is  first  shown  that  he  kept 
no  such  record  as  is  required  by  statute,  or 
that  such  record  is  incorrect;  and  where  he 
is  called  as  a  witness  for  plaintiff  and  is 
examined  as  to  a  part  of  the  examination 
papers,  the  other  parts  having  been  lost,  it 
is  not  error  to  exclude  such  fragmentary 
part  of  such  papers  from  evidence.  Elmore 
V.  Overton,  104  Ind.  548,  4  N.  E.  197,  54 
Am.  Rep.  343. 

5.  Keller  v.  Hewitt,  109  Cal.  146,  41  Pac. 
871;  Northington  v.  Sublette,  114  Ky.  72, 
69  S.  W.  1076,  24  Ky.  L.  Rep.  835,  holding 
that  where  two  of  the  three  members  of  the 
board  of  examiners  decide  that  a  teacher  has 
passed  an  examination,  entitling  him  to  a 
county  certificate  of  the  first  class,  the  county 
superintendent  has  no  discretion  to  refuse  to 
issue  a  certificate  of  that  grade  to  him. 

6.  Mitchell  v.  Winnek,  117  Cal.  520,  49 
Pac.  579;  Keller  V.  Hewitt,  109  Cal.  146,  41 
Pac.  871.  And  see,  generally.  Mandamus, 
26  Cyc.  283. 

7.  Colorado. —  Catlin  V.  Christie,  15  Colo. 
App.  291,  63  Pac.  328. 

Illinois. —  Galesburg  Bd.  of  Education  v. 
Arnold,  112  111.  11,  1  N.  E.  163;  Wells  v. 
People,  71  111.  532. 

Indiana.— BvlUqy  v.  Haines,  79  Ind.  575; 
Putnam  v.  Irvington,  69  Ind.  80. 

Maine. —  Rolfe  v.  Cooper,  20  Me.  154. 

Massachusetts. —  Com.  v.  Dedham,  16  Mass. 
141. 

Minnesota. —  Jenness  v.  Washington  County 
School  Dist.  No.  31,  12  Minn.  448. 

Montana. —  Jay  v.  Cascade  County  School 
Dist.  No.  1,  24  Mont.  219,  61  Pac.  250. 

NeiD  York. —  O'Connor  v.  Francis,  42  N.  Y. 
App.  Div.  375,  59  N.  Y.  Suppl.  28;  Blandon 
V,  Moses,  29  Hun  606;  Wood  v.  New  York 
Bd.  of  Education,  59  Misc.  605,  112  N.  Y. 
Suppl.  578,  holding  that  one  who  does  not  at 
the  time  hold  a  first  assistant  teacher's 
license  may  not  be  appointed  assistant  prin- 
cipal. 

Pennsylvania. —  Com.  v.  Bd.  of  Education, 
187  Pa.  St.  70,  40  Atl.  806,  41  L.  R.  A.  498. 

Tennessee. —  Robinson  v.  State,  2  Coldw. 
181. 

England.— v.  York,  6  T.  R.  490,  101 
Eng.  Reprint  664. 

Canada. —  Grattan  v.  Ottawa  Separate 
School  Trustees,  9  Ont.  L.  Rep.  433  [affirm- 
ing 8  Ont.  L.  Rep.  135]. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  287. 

[Ill,  H.  1,  e,  (III)] 


Command  of  law. —  The  requirement  that 
public  teachers  shall  obtain  a  license  is  not 
a  condition  of  the  contract,  but  is  a  com- 
mand of  the  law.  Jackson  School  Tp.  v. 
Farlow,  75  Ind.  118. 

Recital  cannot  nullify  requirement. — A 
statutory  provision  requiring  a  public  school 
teacher  to  be  licensed  cannot  be  nullified  by 
inserting  in  the  introductory  clause  of  a 
contract  employing  the  teacher  a  provision 
by  way  of  recital  that  he  is  a  licensed 
teacher.  Jackson  School  Tp.  v.  Farlow,  75 
Ind.  118. 

A  teacher  of  a  school  conducted  under  a 
special  act  is  not  subject  to  such  a  require- 
ment by  a  general  school  law.  Kuenster  v. 
Monroe  County  Bd.  of  Education,  134  111. 
165,  24  N.  E.  609  [affirming  31  111.  App. 
386]. 

8.  Illinois. —  Kuenster  v.  Monroe  County 
Bd.  of  Education,  134  111.  165,  24  N.  E.  609 
[afjfirming  31  111.  App.  386]  ;  Galesburg  Bd. 
of  Education  v.  Arnold,  112  111.  11,  1  N.  E. 
163;  Botkin  v.  Osborne,  39  111.  101;  Casey 
V.  Baldridge,  15  111.  65. 

Indiana. —  Jackson  School  Tp.  v.  Farlow, 
75  Ind.  118;  Harrison  Tp.  v.  Conrad,  26  Ind. 
337. 

Maine. —  Jose  v.  Moulton,  37  Me.  367; 
Dore  V.  Billings,  26  Me.  56;  Jackson  v. 
Hampden,  20  Me.  37. 

Maryland. —  Washington  County  School 
Comr's  V.  Wagaman,  84  Md.  351,  35  Atl. 
85. 

Michigan. —  Bryan  v.  Shelby  Tp.,  etc..  Frac- 
tional School  Dist.  No.  1,  111  Mich.  67,  69 
N.  W.  74;  Devoe  V.  Spaulding  Tp.  School 
Dist.  No.  3,  77  Mich.  610,  43  N.  W.  1062. 

Missouri. —  Barnhart  v.  Bodenhammer,  31 
Mo.  319. 

New  Hampshire. —  Barr  v.  Deniston,  19 
N.  H.  170. 

North  Dakota. —  Goose  River  Bank  v.  Wil- 
low Lake  School  Tp.,  1  N.  D.  26,  44  N.  W. 
1002,  26  Am.  St.  Rep.  605. 

Pennsylvania. —  Com.  v.  Jenks,  154  Pa.  St. 
368,  26  Atl.  371;  Dillon  v.  Myers,  Brightly 
426;  Sherry  v.  Sheppard,  12  Pa.  Co.  Ct.  168; 
Chestnut  v.  Philadelphia,  17  Phila.  32. 

Vermont. —  Baker  v.  Bakersfield  School 
Dist.  No.  1,  12  Vt.  192. 

Washington. —  Kester  v.  Walla  Walla 
County  School  Dist.  No.  34,  48  Wash.  486, 
93  Pac.  907- 

Canada. —  Wright  v.  Stephen  Tp.  School 
Trustees,  32  U.  C.  Q.  B.  541. 
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for  a  breach  of  such  contract.^  Such  a  statutory  requirement  cannot  be  waived 
or  dispensed  with/^  nor  can  the  employment  of  a  person  without  such  a  certificate 
be  made  by  indirection,  as  by  employing  a  person  with  a  certificate,  with  the 
imderstanding  that  he  will  employ  as  assistant  a  person  without  a  valid  certifi- 
cate.^^ The  failure  to  have  such  a  certificate  is  not  excused  by  the  fact  that  no 
board  authorized  to  give  the  required  certificate  is  chosen  for  that  year,^^  that 
there  is  ill-feeling  between  the  officer  authorized  to  issue  the  certificate  and  the 
teacher, that  the  superintendent  was  sick  and  unable  to  examine  him,^^  or  that 
the  examining  board  neglects  or  wantonly  refuses  to  examine  him.^^  Nor  can  a 
teacher  without  a  proper  certificate  recover  his  wages  from  the  agent  who  employed 
him,^*'  unless  the  money  has  been  paid  to  such  agent  to  be  paid  by  him  to  the 
teacher;  nor  can  an  agent  who  has  paid  out  his  own  money  to  such  a  teacher 
recover  it  from  the  district/^  In  some  jurisdictions  an  officer  who  employs  a 
teacher  without  such  a  certificate  may  be  indicted. 

(b)  Applications.  The  provisions  of  the  statutes  and  the  decisions  thereunder 
in  regard  to  such  requirement,  however,  are  not  uniform.  Thus  it  has  been  held 
under  some  statutes  that  a  teacher  must  possess  a  license,  or  certificate  of  quali- 
fication, at  the  time  his  contract  of  employment  is  entered  into,^^  although  he  need 
not  possess  it  at  the  time  he  makes  his  application  for  a  position  as  teacher,^^  and 
that  a  contract  of  employment  entered  into  by  a  teacher  without  such  certificate, 
at  the  time,  cannot  be  subsequently  ratified,^^  as  by  the  subsequent  granting  of 


See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  287. 

A  warrant  issued  to  a  teacher  who  does 
not  hold  a  legal  certificate  of  qualification 
is  void,  and  the  fact  that  the  school-district 
receives  the  benefit  of  the  teacher's  services 
does  not  subject  the  district  to  liability  on 
the  warrant  or  on  a  quantum  meruit.  Goose 
River  Bank  v.  Willow  Lake  School  Tp.,  1 
N.  D.  26,  44  N.  W.  1002,  26  Am.  St.  Rep.  605. 

9.  School  Directors  v.  Newman,  47  111.  App. 
364;  Jackson  School  Tp.  v.  Farlow,  75  Ind. 
118;  Blandon  V.  Moses,  29  Hun  (N.  Y.)  606; 
Hosmer  v.  Sheldon  School  Dist.  No.  2,  4 
N.  D.  197,  59  N.  W.  1035,  50  Am.  St.  Rep. 
639,  25  L.  R.  A.  383. 

10.  Barr  v.  Deniston,  19  N.  H.  170;  Good- 
rich V.  Fairfax  School  Dist.  No.  1,  26  Vt. 
115. 

11.  Catlin  v.  Christie,  15  Colo.  App.  291, 
63  Pac.  328. 

12.  Jose  V.  Moulton,  37  Me.  367. 

13.  Welch  V.  Brown,  30  Vt.  586. 

14.  Goodrich  v.  Fairfax  School  Dist.  No.  1, 
26  Vt.  115. 

15.  Jackson  v.  Hampden,  20  Me.  37;  Dil- 
lon V.  Myers,  Brightly  (Pa.)  426. 

16.  Jose  V.  Moulton,  37  Me.  367,  holding 
that  a  person  teaching  a  school  without  the 
required  certificate  cannot  recover  of  the 
agent  who  hired  him,  although  such  agent  is 
not  duly  constituted  to  bind  the  district. 

17.  Dore  v.  Billings,  26  Me.  56. 

18.  Tolman  v.  Marlborough,  3  N.  H.  57. 

19.  Jay  V.  Cascade  County  School  Dist. 
No.  1,  24  Mont.  219,  61  Pac.  250;  Robinson 
V.  State,  2  Coldw.  (Tenn.)  181.  See  also 
supra,  III,  D,  7,  a. 

20.  Wells  V.  People,  71  111.  532;  School 
Directors  v.  Newman,  47  111.  App.  364  (hold- 
ing that  a  contract  to  teach  made  before  a 
teacher  has  such  certificate  is  illegal,  al- 
though he  does  not  begin  to  teach  until  after 


he  receives  the  certificate)  ;  School  Directors 
V.  Jennings,  10  111.  App.  643;  McCloskey  v. 
Wheatland  Tp.  School  Dist.  No.  5,  134  Mich. 
235,  96  N.  W.  18  (holding  that  a  contract 
of  employment  made  with  one  not  having  at 
the  time  a  qualifying  certificate  is  not  bind- 
ing, although  the  person  employed  obtains  a 
certificate  before  the  time  stipulated  for  the 
teaching  to  commence)  ;  Bryan  v.  Shelby  Tp., 
etc.,  Fractional  School  Dist.  No.  1,  111  Mich. 
67,  69  N.  W.  74;  McKinney  v.  Dakota 
County  School-Dist.  No.  45,  20  Minn.  72; 
Jenness  v.  Washington  County  School  Dist. 
No.  31,  12'  Minn.  448;  O'Connor  v.  Francis, 
42  N.  Y.  App.  Div.  375,  59  N.  Y.  Suppl.  28. 
But  see  District  No.  2  School  Directors  V. 
Orr,  88  111.  App.  648;  Pollard  v.  School  Dist. 
No.  9,  65  111.  App.  104,  holding  that,  under 
Rev.  St.  c.  122,  §  5,  art.  7,  as  amended  by 
the  act  of  July  1,  1893,  it  is  immaterial  that 
a  teacher  has  not  a  certificate  of  qualifica- 
tion at  the  time  he  is  employed,  provided 
he  has  such  certificate  "  at  the  time  he  enters 
upon  his  duties." 

Estoppel  of  district. — Although  a  statute 
declares  that  a  certificate  from  the  state 
normal  school  shall  serve  as  a  certificate  of 
legal  qualification  to  teach,  when  filed  in  the 
county,  city,  township,  or  district,  a  failure 
to  file  it  until  after  making  a  contract  to 
teach  is  no  defense  to  an  action  for  salary 
earned  after  it  is  filed.  Smith  v.  Pleasant 
Plains  School  Dist.  No.  2,  69  Mich.  589,  37 
N.  W.  567. 

The  repeal  of  a  statute  under  which  a  cer- 
tificate, good  until  revoked,  is  issued  after  a 
proper  examination,  does  not  affect  the 
validity  of  a  contract  based  on  such  certifi- 
cate. Snell  V.  Glasgow,  90  Minn.  Ill,  95 
N.  W.  881. 

21.  School  Dist.  No.  4  v.  Stilley,  36  111. 
App.  133. 

22.  Wells  r.  People,  71  111.  532. 

[Ill,  H.  1,  e,  (IV),  (b)] 
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a  license  or  <iertificate  to  him.^^  Under  other  statutes,  however,  it  has  been  held 
to  be  sufficient  if  the  teacher  possesses  a  certificate  before  entering  upon  the  term 
of  his  employment,^*  and  during  his  term  of  employment ;  and  some  cases  go 
so  far  as  to  hold  that  if  the  teacher  be  without  a  certificate  at  the  time  of  entering 
upon  his  employment,  the  subsequent  procurement  of  the  required  certificate  will 
establish  his  competency  from  the  date  on  which  it  is  received,  and  the  law  will 
infer  a  new  contract  from  that  date.^^  It  has  been  held  under  the  various  statutes 
that  if  a  teacher's  certificate  expires  while  he  is  teaching,  and  a  new  one  is  not 
secured,  he  cannot  recover  pay  for  teaching  thereafter,^^  or  damages  for  a  breach 
of  the  contract  of  employment;  but,  on  the  other  hand,  it  has  been  held  that 
where  the  teacher  has  a  certificate  at  the  commencement  of  his  employment,  but 
it  expires  during  the  employment,  he  is  entitled  to  recover  for  services  performed 
both  before  and  after  the  expiration  of  the  certificate;  but  that  if  he  begins  his 
employment  without  a  certificate,  but  subsequently  procures  one,  payments  made 
on  salary  before  he  has  a  certificate  cannot  be  set  off  against  those  that  accrue 
after  he  receives  one.^^  It  has  also  been  held  that  where,  without  a  legal  certificate, 
a  teacher  earns  his  money,  and  he  is  in  fact  entitled  to  a  certificate,  which  through 
inadvertence  merely  has  not  been  received  by  him,  he  is  entitled  to  the  wages 
earned.^^  So  it  has  been  held  that  the  possession  of  such  a  certificate  from  another 
county,  which  may  be  validated  in  the  new  county  by  the  indorsement  by  the 
proper  officer,  is  sufficient  authority  to  permit  a  teacher  to  enter  upon  his  employ- 
ment, and  to  recover  wages  therefor,  after  a  promise  by  that  officer  to  execute 
the  necessary  papers. 

(v)  Revocation  —  (a)  In  General.  A  statute  authorizing  the  issuance  of  a 
license  or  certificate  of  qualification  may  also  provide  for  the  revocation  thereof, 


23.  Butler  f.  Haines,  79  Ind.  575;  Put- 
nam V.  Irvington,  69  Ind.  80:  Hosmer  v. 
Sheldon  School  Dist.  No.  2,  4  N.  D.  197,  59 
N.  W.  1035,  50  Am.  St.  Rep.  639,  25  L.  R.  A. 
383. 

24.  Oxford  Tp.  School  Dist.  No.  2  v.  Oil- 
man, 22  Ohio  St.  194  (holding  that  the  term 
"  employed,"  as  used  in  a  statute  requiring 
one  to  have  a  certificate  of  competency  be- 
fore being  employed  as  a  teacher,  means  not 
only  the  being  hired  but  the  being  engaged 
in  the  discharge  of  a  teacher's  duties,  and 
does  not  render  invalid  a  contract  of  em- 
ployment made  before  the  teacher  obtains  the 
requisite  certificate,  provided  he  obtains  it 
before  entering  upon  the  term  of  his  em- 
ployment) ;  Youmans  v.  Pataskala  Special 
School  Dist.  Bd.  of .  Education,  13  Ohio  Cir. 
Ct.  207,  7  Ohio  Cir.  Dec.  269;  Welch  v. 
Brown,  30  Vt.  586;  Paul  v.  Hartland  School 
Dist.  No.  2,  28  Vt.  575  (holding  that  the 
statute  is  satisfied  if  the  certificate  be  ob- 
tained on  the  evening  of  the  first  day,  espe- 
cially where  the  delay  has  been  at  the  re- 
quest of  the  superintendent  and  with  his 
assurance  that  all  will  be  well). 

25.  Crabb  v.  Bates  County  School  Dist.  No. 
1,  93  Mo.  App.  254,  holding  that  the  statutes 
do  not  require  the  teacher  to  have  a  certifi- 
cate of  qualification  at  the  time  of  making 
the  contract  to  teach  in  the  future,  but  that 
such  certificate  must  exist  during  the  em- 
ployment of  teaching. 

Certificate  need  not  reach  to  end  of  term. — 
Mo.  Rev.  St.  (1889)  §§  7995,  8021,  which 
render  it  necessary  for  a  teacher  to  have  a 
certificate  before  a  valid  contract  for  teach- 
ing can  be  made,  and  which  provide  that 

[III,  H,  1,  e,  (IV),  (B)] 


"  the  certificate  must  be  enforced  for  the  full 
time  for  which  the  contract  is  made,"  do  not 
require  that  the  teacher  shall,  at  the  time 
of  employment,  have  a  certificate  which 
reaches  to  the  end  of  the  term  of  such  em- 
ployment, but  it  is  sufficient  if  he  renews 
his  certificate  at  its  expiration  during  the 
term.  Audrian  County  School  Dist.  No.  1  v. 
Edmonston,  50  Mo.  App.  65. 

26.  Hotz  V.  School  Dist.  No.  9,  1  Colo. 
App.  40,  27  Pac.  15;  Libby  v.  Douglas,  175 
Mass.  128,  55  N.  E.  808;  Scott  v.  Fairfax 
School  Dist.  No.  2,  46  Vt.  452. 

27.  Devoe  v.  Saginaw  County  School  Dist. 
No.  3,  77  Mich.  610,  43  N.  W.  1062  (new 
certificate  refused  on  examination)  ;  People 
V.  New  York  Bd.  of  Education,  56  N.  Y. 
App.  Div.  368,  67  N.  Y.  Suppl.  836  [affirmed 
in  167  N.  Y.  626,  60  N.  E.  1118]. 

28.  O'Leary  v.  Bridgeport  Tp.  School  Dist. 
No.  4,  118  Mich.  469,  76  N.  W.  1038. 

29.  Holman  v.  Halifax  School  Dist.  No.  4, 
34  Vt.  270.  See  also  Com.  v.  Lyndall,  2 
Brewst.  (Pa.)  425,  7  Phila.  29. 

30.  School  Dist.  No.  8  v.  Estes,  13  Nebr. 
52,  13  N.  W.  16. 

31.  Clarendon  School  Dist-  No.  9  v.  Brown, 
55  Vt.  61. 

A  certificate  made  out  at  the  proper  time 

by  the  proper  officer  upon  satisfactory  evi- 
dence of  the  teacher's  qualifications  is  valid, 
and  takes  effect  from  its  date,  although  by 
some  accident  or  neglect  the  certificate  is  not 
put  into  the  teacher's  hands.  Blanchard 
V.  Warren  School  Dist.  No.  11,  29  Vt. 
433. 

32.  San  Juan  County  School  Dist.  No.  1 
V.  Ross,  4  Colo.  App.  493,  36  Pac.  560. 
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by  a  certain  board  or  officer,  under  certain  contingencies,^^  as  for  incompetency, 
immorality,  cruelty,  or  general  neglect;^*  or  for  a  failure  to  attend  township,  dis- 
trict, or  county  institutes or  for  other  adequate  or  sufficient  causes  rendering 
him  unworthy  to  be  a  teacher;  and  the  licensee,  by  accepting  and  acting  under 
the  license,  assents  to  the  statutory  provisions  for  revocation. Where  the 
statute  enumerates  the  causes  for  which  a  teacher's  certificate  may  be  revoked, 
such  enumeration  excludes  all  other  grounds.^^  A  void  order  revoking  a  teacher's 
certificate  does  not  deprive  him  of  any  right,  and  he  may  proceed  to  teach  his 
school  regardless  of  it.^*^ 

(b)  Manner  of  Revocation.  The  board  or  officers  authorized  to  revoke  a 
teacher's  license  must  at  least  substantially  comply  with  the  provisions  of  the 
statute  relative  to  the  steps  to  be  taken  in  revoking  a  license, as  that  written 
specific  charges  must  be  made  against  the  teacher,^^  and  the  prescribed  notice  of 
such  charges  must  be  given  to  him.*^  If  the  charges  made  are  not  sufficiently 
specific,  the  teacher's  remedy  is  by  a  motion  in  the  original  cause,  to  have  them 


33.  People  v.  New  York  Bd.  of  Education, 
17  Barb.  (N.  Y.)  299. 

A  provision  for  the  suspension  or  removal 
of  a  teacher  for  certain  causes  does  not  au- 
thorize the  revocation  of  his  certificate. 
Daviess  County  Common  Schools  v.  Taylor, 
105  Ky.  387,  49  S.  W.  38,  20  Ky.  L.  Rep. 
1241.  So  it  has  been  held  that  the  statutory 
grounds  on  which  a  teacher  may  be  sus- 
pended or  removed  do  not  authorize  a  re- 
fusal to  employ  a  duly  licensed  teacher  who 
has  been  selected  by  the  trustees  of  a  school. 
Brown  v.  Owens,  75  Miss.  319,  23  So.  35,  942. 

34.  Lee  v.  Huff,  61  Ark.  494,  33  S.  W.  846; 
Stone  V.  Fritts,  169  Ind.  361,  82  N.  E.  792, 
15  L.  R.  A.  N.  S.  1147;  Bowman  v.  Ray, 
118  Ky.  110,  80  S.  W.  516,  25  Ky.  L.  Rep. 
2131;  Daviess  County  Common  Schools  v. 
Taylor,  105  Ky.  387,  49  S.  W.  38,  20  Ky.  L. 
Rep.  1241;  State  v.  Lorain  County  School 
Examiners,  2  Ohio  S.  &  C.  PI.  Dec.  24,  1 
Ohio  N.  P.  151. 

Where  an  investigation  of  the  moral  char- 
acter of  an  applicant  for  a  teacher's  certifi- 
cate is  required  before  an  issuance  of  such 
certificate,  such  a  requirement  does  not  au- 
thorize a  revocation  for  immorality  prior  to 
the  date  of  the  certificate,  and  not  so  close 
thereto  in  point  of  time  as  to  affect  the 
teacher's  moral  standing  at  that  time.  Bow- 
man V.  Ray,  118  Ky.  110,  80  S.  W.  516,  25 
Ky.  L.  Rep.  2131. 

35.  Stone  v.  Fritts,  169  Ind.  361,  82  N.  E. 
792,  15  L.  R.  A.  N.  S.  1147. 

36.  Lee  v.  Huff,  61  Ark.  494,  33  S.  W. 
846. 

"Sufficient  cause,"  within  the  meaning  of 
a  statute  authorizing  the  revocation  of  a 
teacher's  certificate  therefor,  must  be  such 
as  affects  the  holder's  profession  as  a  teacher. 
Browne  v.  Gear,  21  Wash.  147,  57  Pac.  359. 

That  a  teacher  has  on  a  single  occasion 
assisted  an  applicant  for  a  certificate  in  his 
examination  does  not  authorize  the  revoca- 
tion of  his  certificate.  Daviess  County  Com- 
mon Schools  V.  Taylor,  105  Ky.  387,  49 
S.  W   38,  20  Ky.  L.  Rep.  1241. 

37.  Stone  v.  Fritts,  169  Ind.  361,  82  N.  E. 
792,  15  L.  R.  A.  N.  S.  1147. 

38.  Stone  f.  Fritts,  169  Ind.  361,  82  N.  E. 
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792,  15  L.  R.  A.  N.  S.  1147;  Brown  v.  Owen, 
75  Miss.  319,  23  So.  35,  942. 

A  court  of  equity  may  restrain  a  revoca- 
tion sought  to  be  founded  upon  a  cause  not 
among  those  enumerated.  Stone  v.  Fritts, 
169  Ind.  361,  82  N.  E.  792,  15  L.  R.  A.  N.  S. 
1147. 

39.  Wilson  V.  Hite,  54  S.  W.  726,  21  Ky. 
L.  Rep.  1199. 

40.  See  Brown  v.  Owen,  75  Miss.  319,  23 
So.  35,  942. 

Evidence  of  revocation. — ^Where  the  stat- 
ute makes  it  the  duty  of  the  county  superin- 
tendent to  keep  a  record  of  revocations  of 
licenses  to  teach,  such  record  is  the  best  and 
the  proper  evidence  of  a  revocation.  Wash- 
ington County  School  Dist.  No.  10  v.  The- 
lander,  32  Minn.  476,  21  N.  W.  554. 

Concurrence  of  trustee. — Where  the  con- 
currence of  the  local  trustees  in  a  revocation 
is  required,'  the  county  superintendent's  an- 
nulment of  a  teacher's  certificate  without 
such  concurrence  does  not  deprive  the  teacher 
of  compensation  if  he  still  teaches  to  the  end 
of  the  term.  Jamison  v.  Senter,  56  Miss. 
194. 

41.  Stone  v.  Fritts,  169  Ind.  361,  82  K  E. 
792,  15  L.  R.  A.  N.  S.  1147;  Brown  v.  Owen, 
75  Miss.  319,  23  So.  35,  942. 

Date  of  acts. — ^Where  the  charges  of  im- 
morality preferred  against  a  school-teacher 
fail  to  specify  the  date  of  the  specific  acts 
alleged  they  are  insufficient.  Bowman  v. 
Ray,  118  Ky.  110,  80  S.  W.  516,  25  Kv.  L. 
Rep.  2131. 

42.  Bowman  v.  Ray,  118  Ky.  110,  80  S.  W. 
516,  25  Ky.  L.  Rep.  2131:  Wilson  r.  Hite, 
54  S.  W.  726,  21  Ky.  L.  Rep.  1199;  Brown 
V.  Owen,  75  Miss.  319,  23  So.  35.  942;  Finch 
V.  Cleveland,  10  Barb.  (N.  Y.)  290,  ten  days' 
notice  in  writing  to  the  teacher  holding  the 
certificate  and  to  the  trustees  of  the  dis- 
trict in  which  he  is  employed. 

Sufficiency  of  notice. —  Under  a  statute  re- 
quiring at  least  ten  days'  previous  notice  of 
the  charges,  to  the  teacher  holding  the  cer- 
tificate, the  teacher  is  entitled  to  ten  full 
days  including  the  day  on  which  the  notice 
is  given.  Scheibner  r.  Baer.  174  Pa.  St.  482, 
34  Atl.  193  [affirming  4  Pa.  Dist.  633]. 

[Ill,  H,  1,  e,  (V),  (B)] 
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amended  or.  stricken  out/^  and  if  he  fails  to  take  such  steps  he  is  not  entitled  to 
relief  by  an  injunction.**  Under  some  statutes  a  revocation  by  such  board  or 
officer  is  final;  but  under  other  statutes,  where  the  officers  or  board  proceed  on 
charges  within  the  statute,  the  aggrieved  teacher's  proper  remedy  is  to  proceed 
in  the  manner  prescribed  by  the  statute,*''  as  by  an  appeal  to  the  state  superin- 
tendent ;  *^  and  if  such  officers  or  board  proceed  in  the  prescribed  manner,  and  in 
good  faith,  they  are  not  hable  for  damages,  although  their  decision  is  erroneous;  *^ 
but  they  are  liable  for  damages  for  revoking  a  teacher's  certificate  or  license  if 
they  act  wilfully  or  maliciously  in  doing  so,*^  or  if  they  proceed  in  a  manner  other 
than  that  prescribed,  as  without  notice  to  the  teacher,  although  they  act  in  good 
faith  and  without  malice;  and  if  they  proceed  in  an  unauthorized  manner  the 
teacher  may  apply  to  a  court  of  equity  to  intervene  to  prevent  the  threatened 
revocation. 

2.  Selection  and  Appointment  —  a.  In  General.  The  power  and  duty  of 
selecting  and  appointing  school-teachers  or  a  school  superintendent  are  usually 
regulated  by  statute,  and  in  order  that  the  selection  or  appointment  may  be 
valid  there  must  be  a  compliance  with  all  the  substantial  requirements  of  the 


Waiver  of  notice. —  The  fact  that  a  school- 
teacher, after  the  revocation  of  his  license, 
appears  and  requests  that  the  order  of  revo- 
cation be  set  aside  is  not  a  waiver  of  notice. 
Lee  V.  Huff,  61  Ark.  494,  33  S.  W.  846. 

43.  Stone  v.  Fritts,  169  Ind.  361,  82  N,  E. 
792,  15  L.  R.  A.  N.  S.  1147. 

44.  Stone  v.  Fritts,  169  Ind.  361,  82  N.  E. 
792,  15  L.  R.  A.  N.  S.  1147.  And  see,  gen- 
erally, Injunctions,  22  Cyc.  772. 

45.  State  v.  Lorain  County  School  Exam- 
iners, 2  Ohio  S.  &  C.  PI.  Dec.  24,  1  Ohio 
N.  P.  151,  holding  that  a  revocation  by  the 
board  of  county  school  examiners  of  a 
teacher's  certificate,  for  intemperance  and 
immorality  is  final,  under  Rev.  St.  §  4073, 
and  that  mandamus  will  not  lie  to  compel 
the  examiners  to  sign  a  bill  of  exceptions 
setting  forth  the  evidence  and  rulings  on  the 
trial  of  the  revocation  proceedings. 

46.  Stone  v.  Fritts,  169  Ind.  361,  82  N.  E. 
792,  15  L.  R.  A.  N.  S.  1147,  holding  that 
the  utmost  that  the  holder  of  a  teacher's 
license  may  ask,  as  to  proceedings  to  revoke 
a  license,  is  that  they  shall  conform  to  the 
laws  authorizing  revocation. 

47.  Stone  v.  Fritts,  169  Ind.  361,  82  N.  E. 
792,  15  L.  R.  A.  N.  S.  1147;  Bowman  v. 
Ray,  118  Ky.  110,  80  S.  W.  516,  25  Ky.  L. 
Rep.  2131. 

48.  Lee  v.  Huff,  61  Ark.  494,  33  S.  W.  846. 

49.  Love  V.  Moore,  45  111.  12. 

It  is  not  necessary  to  show  personal  hatred 
or  ill-will  in  order  to  show  malice  in  such  a 
case,  but  if  the  officer  or  board  acts  wrong- 
fully, wickedly,  or  wantonly  in  revoking  a 
certificate  the  jury  may  infer  malice.  Love 
V.  Moore,  45  111.  12. 

50.  Lee  v.  Huff,  61  Ark.  494,  33  S.  W. 
846,  holding  that  the  action  of  an  examiner 
in  revoking  a  license  without  notice  to  the 
teacher,  and  without  giving  him  a  chance  to 
be  heard,  is  without  jurisdiction  and  renders 
the  examiner  liable  to  such  person  for  dam- 
ages, although  he  acts  in  good  faith  and  with- 
out malice. 

51.  Stone  v.  Fritts,  169  Ind.  361,  82  N.  E. 
792,  15  L.  R.  A.  N.  S.  1147,  holding,  however, 

[III,  H,  1,  e,  (V),  (B)] 


that  where  a  county  superintendent  has  juris- 
diction of  a  proceeding  to  revoke  a  teacher's 
license,  his  bias  and  want  of  judicial  capacity 
are  not  grounds  for  interference  by  the  court. 

52.  Brown  v.  Sanders,  144  Ala.  500,  42  So. 
39;  Washington  Tp.  Advisory  Bd.  v.  State, 
164  Ind.  295,  73  N.  E.  700,  holding  that  it  is 
the  duty  of  the  school  township  trustee  to 
provide  teachers  for  the  schools  of  his  town- 
ship. 

Resignation  —  new  appointment. —  A  letter 
to  a  school-board  by  a  school-teacher  inform- 
ing it  that  she  will  be  married  on  a  certain 
date,  but  that  she  will  continue  to  teach  until 
the  end  of  the  scholastic  year,  together  with 
a  subsequent  letter  before  any  action  is  taken 
by  the  board,  that  if  it  is  satisfactory  to  it 
she  will  teach  another  scholastic  year,  does 
not  amount  to  a  resignation  so  as  to  create 
a  vacancy  which  the  board  is  authorized  to 
fill  as  provided  by  Md.  Code  Pub.  Gen.  Laws 
(1904),  art.  77,  §  53.  Underwood  v.  Prince 
George's  County  School  Com'rs,  103  Md.  181, 
63  Atl.  221. 

53.  State  v.  MacKinnon,  5  Ohio  S.  &  C 
PI.  Dec.  558,  7  Ohio  N.  P.  531,  holding  that 
it  is  the  duty  of  county  commissioners  to 
elect  a  superintendent  for  the  public  schools, 
where  the  school-board  fails  to  make  a  selec- 
tion. 

Term  of  appointee. —  Where  a  superintend- 
ent is  elected  for  a  specified  term,  and  before 
the  expiration  thereof  a  new  rule  is  adopted 
making  the  term  of  office  of  the  superintend- 
ent a  longer  period,  if  such  superintendent  is 
immediately  elected  for  a  term  specified  by 
such  rule,  "his  term  is  for  the  latter  period, 
and  not  for  the  balance  of  the  term  under  his 
former  election.  People  V.  Rochester  Bd.  of 
Education,  55  N.  Y.  App.  Div.  295,  66  N.  Y. 
Suppl.  963. 

Reconsideration  of  vote. —  Where  a  school- 
board  has  elected  a  superintendent  it  may,  at 
the  same  meeting,  reconsider  its,  vote  before 
it  has  been  communicated  to  the  person  so 
elected,  and  at  an  adjourned  meeting  elect 
another  person.  Wood  v.  Cutter,  138  Mass. 
149. 
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statute  relative  to  the  mode  of  making  such  selection  or  appointment,^*  and  if 
the  provision  is  mandatory,  it  must  be  strictly  pursued.^^  Under  some  statutes 
the  taxpayers  of  the  school-district  may  decide  who  shall  be  the  teacher  of  their 
children ;  and  the  school-board  or  officer  has  no  power  to  employ  a  teacher 
whom  those  entitled  to  vote  at  a  regular  school  meeting  decide  they  do  not  wish 
to  be  employed,^^  although  if  the  taxpayers  or  patrons  do  not  choose  a  teacher, 
the  school-board  may  appoint  one.^^  But  even  in  the  absence  of  statute  the 
patrons  of  a  school  may  remonstrate  against  the  appointment  of  a  particular 
person  as  teacher;  but  they  cannot  make  this  right  the  means  for  gratifying 
malice  and  animosity,  and  if  by  reason  of  a  malicious  and  groundless  remonstrance 
a  proposed  teacher  is  rejected,  he  may  maintain  an  action  against  the  objecting 
patrons  for  the  actual  damages  sustained  by  him,^^  although  he  had  no  certificate 


54.  See  New  Concord  School  Dist.  Bd.  of 
Education  v.  Best,  52  Ohio  St.  138,  39  N.  E. 
694,  27  L.  R.  A.  77;  Dennison  Tp.  School 
Dist.  V.  Padden,  89  Pa.  St.  395 ;  State  v.  Leon- 
ard, 3  Tenn.  Ch.  177. 

A  designation  to  act  temporarily  as  teacher 
in  a  given  position  is  not  an  appointment  to 
that  position.,  Hazen  v.  New  York  Bd.  of 
Education,  127  N.  Y.  App.  Div.  235,  111 
N.  Y.  Suppl.  337. 

In  Ohio,  under  Rev.  St.  §  4017,  as  amended 
by  the  act  of  March  11,  1898,  the  board  of 
directors  of  a  subdistrict  have  the  right  to 
elect  teachers  in  their  subdistrict,  subject  to 
confirmation  by  a  majority  of  the  township 
board  of  education,  and  unless  such  election 
is  confirmed  by  the  township  board  it  has  no 
legal  effect  (State  v.  Wilson  Tp.  Bd.  of  Edu- 
cation, 19  Ohio  Cir.  Ct.  574,  10  Ohio  Cir.  Dec. 
678 ;  State  v.  Wilson  Tp.  Bd.  of  Education,  8 
Ohio  S.  &  C.  PI.  Dec.  196,  5  Ohio  N.  P.  546; 
Richland  Tp.  Bd.  of  Education  v.  McFadden, 
8  Ohio  S.  &  C.  PI.  Dec.  57,  6  Ohio  N.  P.  226), 
and  if  the  township  board  fails  or  refuses  to 
confirm  an  election  made  by  the  local  board, 
and  such  local  board  does  not  elect  another 
teacher  before  the  third  Monday  in  August, 
the  township  board  of  education  may  then 
employ  a  teacher  for  such  subdistrict  (State 
V.  Wilson  Tp.  Bd.  of  Education,  19  Ohio  Cir. 
Ct.  574,  10  Ohio  Cir.  Dec.  678;  State  v.  Wil- 
son Tp.  Bd.  of  Education,  8  Ohio  S.  &  C. 
PI.  Dec.  196,  5  Ohio  N.  P.  546)  ;  but  where 
for  any  reason  it  becomes  necessary  after  the 
third  Monday  of  August  in  any  year  to  elect 
a  teacher  in  a  township  subdistrict,  it  is  the 
right  of  the  board  of  directors  to  elect  such 
teacher  and  certify  such  election  to  the  town- 
ship clerk  (Richland  Tp.  Bd.  of  Education  v. 
McFadden,  supra),  and  if  in  such  case  the 
township  board  of  education  proceeds  to  elect 
the  teacher  without  giving  the  board  of  di- 
rectors a  reasonable  time  to  call  a  meeting 
and  make  another  election  its  action  is  illegal 
( Ricliland  Tp.  Bd.  of  Education  v.  McFadden, 
supra).  Where,  under  such  section,  and  also 
under  section  3915,  which  provides  that  in 
case  of  a  tie  the  clerk  of  the  board  of  educa- 
tion shall  have  the  right  to  cast  the  deciding 
vote,  the  board  of  education  consists  of  a 
clerk  and  five  members,  four  of  whom  are 
present  and  two  vote  to  confirm  the  election, 
and  the  clerk  casts  the  deciding  vote,  such 
confirmation  is  illegal  because  not  obtained 


by  a  majority  vote.  Rush  v.  Clinton  Tp.  Bd. 
of  Education,  20  Ohio  Cir.  Ct.  361,  11  Ohio 
Cir.  Dec.  181. 

55.  See  Pierce  v.  West  Loveland  Special 
School  Dist.  No.  7  Bd.  of  Education,  8  Ohio 
S.  &  C.  PI.  Dec.  648,  1  Ohio  N.  P.  286. 

Illustration. —  A  provision  that  "upon  a 
motion  ...  to  employ  a  .  .  .  teacher  the 
clerk  of  the  board  shall  call,  publicly,  the 
roll  of  all  the  members  composing  the 
board,  and  enter  on  the  record  required 
to  be  kept,  the  names  of  those  voting  aye, 
and  the  names  of  those  voting  no,  is  a  manda- 
tory provision  and  must  be  strictly  pursued," 
and  where  the  record  of  the  proceedings  of 
the  board  does  not  show  that  on  a  motion  to 
employ  a  teacher  the  roll  of  the  members  was 
called  and  the  names  of  those  voting  "  aye  " 
and  "  no "  recorded,  the  election  is  invalid. 
New  Concord  Village  School  Dist.  Bd.  of  Edu- 
cation V.  Best,  52  Ohio  St.  138,  39  N.  E.  694, 
27  L.  R.  A.  77;  Pierce  v.  West  Loveland  Spe- 
cial School  Dist.  No.  7  Bd.  of  Education,  8 
Ohio  S.  &  C.  PI.  Dec.  648,  1  Ohio  N.  P.  286. 
But  where  the  minutes  of  the  board  meeting 
show  the  aye  and  nay  vote,  and  how  each 
member  voted,  although  it  does  not  expressly 
state  that  the  roll  was  called,  it  is  a  substan- 
tial compliance  with  such  a  statute.  You- 
mans  v.  Pataskala  Special  School  Dist.  Bd. 
of  Education,  13  Ohio  Cir,  Ct.  207,  7  Ohio 
Cir.  Dec.  269. 

56.  O'Brien  v.  Moss,  131  Ind.  99,  30  N.  E. 
894  (holding  that  such  a  statute  must  be  lit- 
erally construed  so  as  to  advance  the  right)  ; 
Kingslev  v.  Plum  Tp.  School  Directors,  2 
Pa.  St.  28. 

Ind.  Rev.  St.  (1876)  §  28,  relating  to  the 
power  of  the  majority  of  the  voters  of  a 
school-district  over  the  employment  of  teach- 
ers, does  not  apply  to  cities  and  incorporated 
towns.  Putnam  v.  Irvington  School  Town,  69 
Ind.  80;  Crawfordsville  r.  Hays,  42  Ind.  20O. 

A  school-district  vote  instructing  the 
school-board  to  hire  a  female  teacher  is  ad- 
visory only.  Waterbury  School  Dist.  No.  13 
V.  Harvey,  56  Vt.  556. 

57.  O'Brien  V.  Moss,  131  Ind.  99,  30  N.  E. 
894;  Rumble  v.  Barker,  27  Ind.  App.  69,  60 
N.  E.  956. 

58.  Kingsley  v.  Plum  Tp.  School  Directors, 
2  Pa.  St.  28. 

59.  Vanarsdale  v.  Laverty,  69  Pa.  St.  103. 

60.  Vanarsdale  v.  Laverty,  69  Pa.  St.  103. 

[Ill,  H,  2,  a] 
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of  qualifica-tion  at  the  time.^^  A  teacher  deprived  of  employment  by  the  dis- 
continuance of  his  school  must,  under  some  statutes,  be  preferred  in  appointments 
to  be  made  thereafter.  A  school-board  may  make  a  rule  that  applications  for 
positions  as  teachers  shall  be  in  writing;  but  it  may  waive  compliance  with  such 
rule,  as  by  unanimously  electing  one  as  teacher.^* 

b.  Discretion  of  Board  or  Officer.  Although  an  applicant  so  far  as  the  stat- 
tory  qualifications  are  concerned  may  be  eligible  to  teach  in  public  schools  gen- 
erally, the  board  or  officer  authorized  to  select  and  appoint  or  confirm  the  appoint- 
ment of  teachers  has  a  discretionary  power  in  passing  upon  the  fitness  of  an  appli- 
cant for  the  position  of  teacher  in  a  particular  school  or  grade,  and  in  determining 
such  fitness  they  may  consider  the  sex  of  the  applicant;  ®^  and  unless  there  is 
manifest  abuse,  the  exercise  of  this  discretionary  power  will  not  be  reviewed  by 
the  courts, as  by  mandamus.®*  Although  a  woman  may  be  eligible  to  the  posi- 
tion of  supervising  principal  of  a  particular  school,  the  school-board  may,  in  its 
discretion,  determine  whether  she  or  some  other  applicant  shall  be  chosen  for 
such  position.®'' 

e.  Restraining  Employment.  An  injunction  will  issue  at  the  instance  of  the  tax- 
payers or  patrons  of  a  school  to  restrain  the  illegal  appointment  or  employment 
of  a  teacher,'^*'  such  as  to  restrain  the  employment  of  one  who  has  no  legal  certificate 
or  license, or  of  one  whom  the  voters  of  the  district  have  regularly  decided  they 
do  not  desire;  but  it  has  been  held  that  such  an  injunction  will  not  issue  at  the 
instance  of  the  county  superintendent.'^^    Taxpayers,  however,  cannot  maintain 


61.  Vanarsdale  ^.  Laverty,  69  Pa.  St.  103. 

62.  Cusack  f.  New  York  Bd.  of  Education, 
89  K  Y.  App.  Div.  355,  85  N.  Y.  Suppl.  991. 

63.  Weatherly  Chattanooga,  (Tenn.  Ch 
App.  1898)  48  S.  W.  136. 

64.  Weatherlv  r.  Chattanooga,  (Tenn.  Ch. 
App.  1898)  48  S.  W.  136. 

An  application  is  sufficient,  where  the  ap- 
plicant speaks  to  one  or  more  of  the  school- 
board,  stating  the  salary  desired,  and  his 
name  is  reported  by  the  board  as  among  the 
applicants,  and  the  salary  stated.  Weatherly 
V.  Chattanooga,  (Tenn.  Ch.  App.  1898)  48 
S.  W.  136. 

65.  State  f.  Smith,  49  Nebr.  755,  69  N.  W. 
114;  State  v.  Wilson  Tp.  Bd.  of  Education, 
19  Ohio  Cir.  Ct.  574,  10  Ohio  Cir.  Dec.  678; 
Youmans  v.  Pataskala  School  Dist.  Bd.  of 
Education,  13  Ohio  Cir.  Ct.  207,  7  Ohio  Cir. 
Dec.  269;  Com.  v.  Philadelphia  Bd.  of  Pub- 
lic Education,  187  Pa.  St.  70,  40  Atl.  806, 
41  L.  R.  A.  498;  Com.  f.  Jenks,  154  Pa.  St. 
368,  26  Atl.  371  [affirming  1  Pa.  Dist.  481, 
12  Pa.  Co.  Ct.  168];  Com.  v.  Gratz,  5 
Pa.  Dist.  341. 

Where  the  statute  has  not  prescribed  any 
religious  belief  as  a  qualification  of  a  teacher 
in  the  public  schools,  the  school  authorities 
may  select  a  teacher  who  belongs  to  any 
church  or  to  no  church,  as  they  may  think 
best.  Millard  v.  Board  of  Education,  121  111. 
297,  10  N.  E.  669. 

The  employment  of  nuns,  in  the  absence 
of  proof  of  religious  sectarian  teaching  or  ex- 
ercises, is  purely  an  exercise  of  the  discretion 
of  the  school-board,  and  is  lawful.  Hysong  v. 
Gallitzin  Borough  School  Dist.,  164  Pa.  St. 
621,  30  Atl.  482,  44  Am.  St.  Rep.  632,  26 
L.  R.  A.  203. 

66.  Com.  r.  Gratz,  5  Pa.  Dist.  341.  And 
see  supra,  III,  H,  1,  a. 
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67.  Youmans  v.  Pataskala  Special  School 
Dist.  Bd.  of  Education,  13  Ohio  Cir.  Ct.  207, 
7  Ohio  Cir.  Dec.  269;  Hysong  v.  Gallitzin 
Borough  School  Dist.,  164  Pa.  St.  621,  30 
Atl.  482,  44  Am.  St.  Rep.  632,  26  L.  R.  A.  203. 

68.  See,  generally.  Mandamus,  26  Cyc. 
283. 

69.  Com.  V.  Jenks,  154  Pa.  St.  368,  26 
Atl.  371  [affirming  1  Pa.  Dist.  481,  12  Pa. 
Co.  Ct.  168]. 

70.  Lindblad  v.  Normal  School  Dist.  Bd. 
of  Education,  221  111.  261,  77  K  E.  450  [re- 
versing 122  111.  App.  617],  holding  that  a 
taxpayer  is  entitled  to  enjoin  a  contract  of 
the  public  school-board  and  the  state  board 
of  education,  providing  for  the  illegal  em- 
ployment of  critic  teachers  to  be  paid  in  part 
by  the  school-district. 

A  teacher  appointed  by  fraudulent  prac 
tices  of  the  school  directors,  in  place  of  a 
lawfully  appointed  teacher  fraudulently  re- 
moved, may  be  enjoined.  McCue  v.  Holleran 
7  Del.  Co.  (Pa.)  458,  9  Kulp  433. 

71.  Martin  v.  Jamison,  39  111.  App.  248  i 
Perkins  v.  Wolf,  17  Iowa  228. 

72.  O'Brien  v.  Moss,  131  Ind.  99,  30  N.  ^. 
894. 

The  decision  of  the  county  school  superin- 
tendent on  appeal  from  a  trustee  that  a  cer- 
tain person  shall  not  be  employed  over  the 
protest  of  the  patrons  of  a  school-district  is 
final  and  binding  upon  such  trustee,  and 
obedience  thereto  may  be  compelled  by  in- 
junction. O'Brien  v.  Moss,  131  Ind.  99,  30 
N.  E.  894. 

73.  Perkins  v.  Wolf,  17  Iowa  228,  holding 
that  a  county  superintendent  of  common 
schools  cannot  maintain  a  bill  restraining  a 
person  from  teaching  a  school,  the  treasurer 
of  the  town  from  paying  him,  and  the  district 
director   from  permitting   the   use   of  the 
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an  injunction  to  restrain  the  school  authorities  from  breaking  a  contract  with  a 
teacher  where  they  are  deprived  of  no  right  to  instruction  for  their  children. 
Nor  can  the  question  as  to  who  is  legally  employed  to  teach  a  school  be  properly 
determined  in  an  action  to  restrain  one  who  assumes  to  act  as  director,  or  a  teacher 
employed  by  him,  from  interfering  with  the  school,  since  there  is  an  adequate 
remedy  at  law.'^^ 

3.  Contracts  of  Employment  —  a.  Authority  to  Contract  —  (i)  In  General. 
As  to  what  board  or  officer  may  enter  into  contracts  of  employment  with  school- 
teachers/® the  nature  and  extent  of  such  power,''  and  the  manner  of  exercising 
the  same,'^  ordinarily  depends  upon  the  terms  of  the  statutes  relative  thereto, 
and  subject  to  such  rules  and  restrictions,  not  inconsistent  with  the  law,  as  may 
be  prescribed  by  the  school-board,'^  such'  as  a  regulation  prohibiting  the  wearing 
of  a  reUgious  garb  by  teachers.^^    It  has  been  provided  that  a  contract  of 


school-house,  on  the  ground  that  such  party- 
has  no  certificate  to  teach.  But  see  Catlin  v. 
Christie,  15  Colo.  App.  291,  63  Pac.  328. 

74.  Schwier  v.  Zitike,  136  Ind.  210,  36 
N.  E.  30,  holding  that  taxpayers  having  chil- 
dren of  school  age  cannot  enjoin  the  town 
from  breaking  a  contract  with  a  teacher,  and 
giving  possession  of  his  school-room  to  an- 
other, where  the  contract  with  the  latter  is 
valid,  and  plaintiffs  are  not  deprived  of  their 
right  to  instruction  for  their  children. 

75.  Soldier  Dist.  Tp.  v.  Barrett,  47  Iowa 
110. 

76.  Se6  the  statutes  of  the  several  states. 
And  see  the  following  cases: 

Alabama. —  Gibson  v.  Mabry,  145  Ala.  112, 
20  So.  297  (holding  that  under  Gen.  Acts 
(1903),  §  10,  the  power  to  employ  teachers 
rests  solely  with  the  district  trustees)  ; 
Brown  v.  Sanders,  144  Ala.  500,  42  So.  39. 

California. —  Malloy  v.  San  Jose  Bd.  of 
Education,  102  Cal.  642,  36  Pac.  948. 

Connecticut. —  Gilman  v.  Bassett,  33  Conn. 
298,  holding  that  the  power  to  employ  school- 
teachers is  primarily  in  the  school-district, 
and  that  if  it  acts  the  school-committee  is 
bound  thereby,  but  that  if  the  district  neg- 
lects or  refuses  to  act,  the  committee  may 
employ  teachers  at  the  expense  of  the  district. 

Indiana. —  Harrison  Tp.  v.  McGregor,  67 
Ind.  380;  Greensboro  Tp.  v.  Cook,  58  Ind. 
139,  holding  that  the  trustee  of  a  school  town- 
ship as  such  has  no  authority  to  employ  a 
teacher  for  the  common  school  of  his  town- 
ship. 

Iowa. —  Gambrell  v.  Lenox  Dist.  Tp.,  54 
Iowa  417,  6  N.  W.  693,  holding  that  the  em- 
ployment of  a  teacher  by  a  township  district 
board  is  invalid.  The  board  of  directors  of 
an  independent  district  is  the  only  official 
power  to  employ,  and  to  enter  into  a  contract 
of  employment  with  teachers.  Eden  Inde- 
pendent Dist.  No.  2  V.  Rhodes,  88  Iowa  570, 
55  N.  W.  524;  Athearn  v.  Millersburg  Inde- 
pendent Dist.,  33  Iowa  105. 

Louisiana. — New  Orleans  Third  Ward 
School  Dist.  V.  City  School  Directors,  23  La. 
Ann.  152. 

Maine. —  Woodbury  v.  Knox,  74  Me.  462; 
Moor  V.  Newfield,  4  Me.  44. 

Massachusetts. —  Uxbridge  School  Dist.  No. 
10  r.  Mowry,  9  Allen  94. 

Michiyan. —  Tappan   v.    Carrollton  School 


Dist.  No.  1,  44  Mich.  500,  7  N.  W.  73,  trus- 
tees of  graded  school  district. 

North  Carolina. —  Skinner  v.  Bateman,  96 
N.  C.  5,  1  S.  E.  538. 

Vermont. —  Cobb  V.  Pomfret  School  Dist. 
No.  1,  63  yt.  647,  21  Atl.  957,  holding  that 
under  Rev.  Laws,  §  515,  a  prudential  com- 
mittee may  bind  its  school-district  for  the 
expenses  of  teaching  a  term  of  school,  which 
the  district  has  not  voted  to  maintain. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  292. 

77.  Lindblad  v.  Normal  School  Dist.  Bd. 
of  Education,  221  111.  261,  77  N.  W.  450  [re- 
versing 122  111.  App.  617] ;  State  v.  Sherman, 
90  Ind.  123;  Galentine  v.  Carroll  County 
Dist.  Tp.,  (Iowa  1900)  82  N.  W.  993. 

Board  and  lodging. — A  school-board  has  no 
power  to  make  an  agreement  for  providing  a 
teacher  with  board  and  lodging.  Wheeler  v. 
Alton  School  Dist.,  66  N.  H.  540,  23  Atl.  89 ; 
Quin  V.  Seymour  Tp.  School  Trustees,  7  U.  C. 
Q.  B.  130. 

78.  See  Pugh  v.  School  Dist.  No.  5,  114 
Mo.  App.  688,  91  S.  W.  471;  Graham  v. 
School  Dist.  No.  69,  33  Oreg.  263,  54  Pac. 
185;  McNolty  v.  Morse  Bd.  of  School  Direct- 
ors, 102  Wis.  261,  78  N.  W.  439. 

79.  Potter  v.  Fredericksburg  Dist.  Tp,,  40 
Iowa  369  (holding  that  while  a  subdirector 
is  authorized  to  make  contracts  for  the  em- 
ployment of  teachers,  his  authority  is  sub- 
ject to  the  rules  and  restrictions,  not  incon- 
sistent with  the  law,  which  may  be  pre- 
scribed by  the  board  of  directors)  ;  Thompson 
V.  Linn,  35  Iowa  361. 

80.  O'Connor  v.  Hendrick,  184  N.  Y.  421, 
77  N.  E.  612,  7  L.  R.  A.  N.  S.  402  [affirming 
109  N.  Y.  App.  Div.  361,  96  N.  Y.  Suppl. 
161],  holding  that  a  contract  for  the  employ- 
ment of  a  teacher  in  a  public  school  bound 
by  her  vows  to  wear  the  garb  of  a  catholic 
religious  order  to  which  she  belongs,  entered 
into  in  disobedience  to  the  orders  of  the  state 
superintendent,  is  invalid  and  unenforceable. 

Regulation  as  to  use  of  religious  dress  by 
teachers. —  A  regulation  established  by  a 
school  superintendent,  prohibiting  teachers 
in  public  schools  from  wearing  a  distinctly 
religious  garb  while  engaged  in  the  work  of 
teaching  therein,  is  a  reasonable  and  valid 
exercise  of  his  discretionary  powers,  not  be- 
cause the  wearers  of  such  :ipj)arel  should  be 

[III,  H,  3,  a,  (I)] 
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employment  of  a  teacher  shall  not  be  entered  into  before  a  specified  time,^^  and 
that  a  teacher  cannot  be  employed  on  the  credit  of  the  district  itself,  but  only 
on  the  credit  of  the  school  fund  of  the  district/^  A  teacher  may  be  employed 
by  a  de  facto  board  or  officer;  but  a  contract  of  employment  entered  into  by 
one  purporting  to  be  a  school  officer,  at  a  time  when  there  is  no  person  in  existence 
legally  authorized  to  make  the  contract,  is  unenforceable  and  void.^* 

(ii)  Employment  of  Superintendent.  A  school-board  has  the  power  to 
employ  a  superintendent  of  schools  where  such  power  is  expressly  conferred  upon 
it  by  statute  or  by  necessary  implication  from  the  duties  imposed  upon  it/" 
But  a  power  to  employ  ^'teachers"  does  not  authorize  the  employment  of 
inspecting  teachers"  whose  duties  in  no  respect  pertain  to  instruction,  but  are 
simply  those  which  pertain  to  a  superintendent  or  director  of  the  school;  and 
where  the  duties  of  a  superintendent  do  not  require  teaching,  unless  the  statute 
so  requires,  it  is  not  necessary  that  he  should  be  a  teacher  or  have  a  teacher's 
certificate.^^  Where  a  superintendent  is  appointed  under  a  statute  which 
manifestly  contemplates  an  appointment  for  the  school  year,  he  is  entitled  to 
recover  for  services  rendered  during  the  year  for  which  he  is  elected,  although 
they  are  rendered  after  the  repeal  of  an  ordinance  authorizing  his  appointment.*^ 
Power  to  remove  a  superintendent  for  due  cause  authorizes  his  removal  only  for 
a  legal  cause. 


excluded  from  teaching  in  a  public  school  on 
account  of  their  religious  convictions  or 
membership  in  religious  orders,  since,  if 
otherwise  qualified  and  by  their  acts  as 
teachers  they  do  not  promote  any  denomina- 
tional doctrine  or  tenet,  there  is  no  reason, 
morally  or  legally,  why  they  should  be  dis- 
qualified, but  because  the  influence  of  such 
apparel  is  distinctly  sectarian,  even  if  the 
wearing  of  it  does  not  amount  to  the  teach- 
ing of  denominational  doctrine,  and  the  pro- 
hibition is  in  accord  with  a  constitutional 
provision  forbidding  the  use  of  the  property 
of  the  state  in  aid  of  sectarian  influences. 
O'Connor  v.  Hendrick,  184  N.  Y.  421,  77 
N.  E.  612,  7  L.  R.  A.  N.  S.  402  [affirming 
109  N.  Y.  App.  Div.  361,  96  N.  Y.  Suppl. 
161]. 

81.  Jones  V.  School  Dist.  No.  144,  7  Kan. 
App.  372,  51  Pac.  927  (holding  that  a  dis- 
trict school-board  cannot  make  a  binding 
contract  for  the  employment  of  a  teacher 
prior  to  the  annual  school-district  meeting, 
for  a  term  commencing  after  such  meeting)  ; 
Treadwav  v.  Daniels,  92  S.  W.  981,  29  Ky. 
L.  Rep.  331  (holding  that  under  St.  (1903) 
§  4445,  providing  that  the  contract  between 
a  school-teacher  and  a  school  trustee  shall 
not  be  entered  into  before  the  first  of  July 
of  the  calendar  year  in  which  the  school  is  to 
begin,  a  contract  made  prior  to  that  date  is 
void) . 

82.  Wheeler  v.  Alton  School  Dist.,  66  N.  H. 
540,  23  Atl.  89. 

83.  Milford  School  Town  V.  Zeigler,  1  Ind. 
App.  138,  27  N.  E.  303 ;  Lacy  v.  Swango,  57 
S.  W.  473,  22  Ky.  L.  Rep.  390;  Whitman  v. 
Owen,  76  Miss.  783,  25  So.  669  (holding  that 
the  election  of  a  school  trustee,  although 
made  after  the  day  set  therefor  by  statute, 
gives  him  color  of  right  to  the  office,  and  a 
teacher's  contract  made  by  the  board  of  which 
he  thus  becomes  a  de  facto  member  is  valid)  ; 
De  Wolf  V.  Watterson,  35  Hun  (N.  Y.)  111. 

[Ill,  H,  3,  a,  (I)] 


Power  of  de  facto  officers  generally  see  su- 
pra, III,  D,  6,  b. 

Where  a  school  agent  acts  for  a  year  as 
such  under  color  of  his  election,  he  is  an 
agent  de  facto,  and  his  contract  with  the 
teacher  is  sufficient  to  bind  the  town,  al- 
though the  meeting  at  which  he  was  elected 
was  not  duly  notified,  and  he  was  never 
sworn  as  agent.  Woodbury  v.  Knox,  74  Me. 
462. 

84.  Beeks  v.  Fooshee,  25  Miss.  55. 

85.  Gates  v.  School  Dist.,  53  Ark.  468,  14 
S.  W.  656,  10  L.  R.  A.  186;  Kimball  v.  Salem, 
111  Mass.  87;  Delanos  Land  Co.'s  Appeal, 
103  Pa.  St.  347. 

Superintendent  of  music. —  Under  the  Penn- 
sylvania act  of  March  3,  1818,  the  board  of 
public  education  of  the  city  of  Philadelphia 
had  no  power  to  employ  a  superintendent  of 
music.  Perot  v.  Philadelphia,  11  Phila. 
(Pa.)   181,  2  Wkly.  Notes  Cas.  351. 

86.  Spring  v.  Wright,  63  111.  90  (holding 
that  where  a  statute  makes  it  the  duty  of 
the  board  of  directors  of  public  schools  in  a 
city  to  establish  and  keep  up  a  system  of 
graded  schools  therein,  and  ten  teachers  are 
employed,  and  there  are  over  eight  hundred 
pupils,  the  board  by  necessary  implication 
has  authority  to  appoint  a  superintendent 
over  the  schools)  ;  Stuart  v.  Kalamazoo 
School  Dist.  No.  1,  30  Mich.  69  (holding  that 
the  power  to  make  the  appointment  of  a  su- 
perintendent of  schools  in  a  union  school  dis- 
trict is  one  that  is  incident  to  the  full  con- 
trol which  by  law  the  district  board  has  over 
the  schools  of  the  district). 

87.  Barry  v.  Goad,  89  Cal.  215,  26  Pac. 
785,  (1890)  24  Pac.  823. 

88.  Davis  v.  Niles  School  Dist.  No.  1,  81 
Mich.  214,  45  N.  W.  989. 

89.  Kimball  v.  Salem,  111  Mass.  87. 

90.  State  v.  Watertown,  9  Wis.  254,  hold- 
ing that  such  power  does  not  authorize  the 
school-board  to  remove  him  at  its  discretion. 
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(ill)  Term  of  Employ ment.^^  Although  in  the  absence  of  any  restrictions 
it  is  customary  to  employ  the  same  teacher  for  the  school  year,*^^  under  some 
statutes,  or  rules  of  school-boards,  a  contract  of  employment  of  a  teacher  can  be 
made  only  for  a  prescribed  period  of  time/^  as  for  the  current  school  year,^*  or 
until  a  specified  date/^  or  for  such  period  as  the  district  or  school-board  may 
estabUsh.'-'^  Where  a  contract  of  employment  is  for  a  specified  period  less  than 
the  school  year,  with  the  option  of  teaching  the  whole  year,  a  new  contract  is  not 
necessary  upon  the  completion  of  such  period  to  bind  the  district  for  the  entire 
school  year.^^ 

(iv)  Authority  to  Make  Contracts  Extending  Beyond  Officer's 
Term.  In  the  absence  of  a  statutory  provision  limiting,  either  expressly  or  by 
implication,  the  time  for  which  a  contract  for  employment  of  a  school-teacher 
may  be  made  to  a  period  within  the  contracting  school-board's  or  officers'  term 
of  office,  such  board  or  officers  may  bind  their  successors  in  office  by  employing 
a  teacher  or  superintendent  for  a  period  extending  beyond  their  term  of  office,^* 
or  for  the  term  of  school  succeeding  their  term  of  office,^^  provided  such  contract 


91.  Authority  to  make  contract  extending 
beyond  officer's  term  see  infra,  III,  H,  3,  a, 

(IV). 

92.  Twenty-Third  Dist.  School  Directors  v. 
Leak,  (Tenn.  Ch.  App.  1898)  48  S.  W.  692. 

93.  Jay  v.  Cascade  County  School  Dist. 
No.  1,  24  Mont.  219,  61  Pac.  250  (three 
months)  ;  Murray  v.  Wilkes-Barre  Tp.  School 
Dist.,  33  Pa.  Super.  Ct.  373;  Burke  v.  Wilkes- 
Barre  Tp.  School  Dist.,  28  Pa.  Super.  Ct.  16, 
21. 

Estoppel. — Where  a  school-board  authorizes 
its  president  to  employ  a  person  as  a  teacher 
for  the  "  winter  term,"  without  making  any 
provision  as  to  what  constitutes  such  term, 
and  the  president  employs  such  person  for 
nine  months,  a  subsequent  attempt  of  the 
board  to  correct  the  report  by  stating  that 
the  president  was  authorized  to  close  con- 
tracts for  six  months  only, —  the  winter 
term," —  does  not  affect  the  person  so  em- 
ployed. Benson  v.  Silver  Lake  Dist.  Tp.,  100 
Iowa  328,  69  N.  W.  419. 

94.  California. —  Barthel  v.  San  Jose  Bd. 
of  Education,  153  Cal.  376,  95  Pac.  892. 

loiva. —  Burkhead  v.  Independence  School 
Dist.,  107  Iowa  29,  77  N.  W.  491,  holding 
that  contracts  with  superintendents  and 
teachers  should  be  limited  in  duration  to  the 
school  year  as  determined  by  the  board  of 
directors. 

Louisiana. —  Golden  v.  New  Orleans  Public 
School  Directors,  34  La.  Ann.  354. 

Pennsylvania. —  Dennison  Tp.  School  Dist. 
V.  Padden,  89  Pa.  St.  395. 

Canada. —  Grattan  v.  Ottawa  Separate 
School  Trustees,  8  Ont.  L.  Rep.  135  [a^rmed 
in  9  Ont.  L.  Rep.  433]. 

95.  Williams  v.  Bagnelle,  138  Cal.  699,  72 
Pac.  408,  (1902)  70  Pac.  1058. 

96.  Norton  v.  Wilkes,  93  Minn.  411,  101 
N.  W.  619. 

97.  Wallace  v.  Saline  Countv  School  Dist. 
No.  27,  50  Nebr.  171,  69  N.  W^  772. 

98.  Connecticut. — Wilson  v.  East  Bridge- 
port School  Dist.,  36  Conn.  280. 

Indiana. —  Sparta  School  Tp.  v.  Mendell, 
138  Ind.  188,  37  N.  E.  604;  Milford  School 
Town  V.  Zeigler,  1  Ind.  App.  138,  27  N.  E. 


303,  holding  that  the  board  of  school  trus- 
tees may  bind  the  school  town  by  a  contract 
with  a  teacher,  although  the  contract  is  not 
to  be  performed  before  the  election  of  a  new 
board. 

Massachusetts. —  Natick  School  Dist.  No. 
6  V.  Morse,  8  Cush.  191. 

New  rorfc.— Wait  v.  Ray,  67  N.  Y.  36 
[affirming  5  Hui.  649];  Gillis  v.  Space,  63 
Barb.  177;  Williams  v.  Keech,  4  Hill  168; 
Silver  v.  Cummings,  7  Wend.  181. 

Vermont. —  Chittenden  v.  Waterbury  School 
Dist.  No.  1,  56  Vt.  551. 

Wisconsin. —  Webster  v.  School  Dist.  No. 
4,  16  Wis.  316. 

United  States.-^  Caldwell  v.  Lake  County 
School  Dist.  No.  7,  55  Fed.  372. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  294. 

Election  of  new  member. —  A  board  of 
school  trustees,  being  a  continuing  body,  may 
bind  the  school  corporation  by  a  contract 
employing  a  superintendent  of  schools,  al- 
though the  election  of  a  new  member  may 
intervene  before  the  performance  of  the  eon- 
tract.  Reubelt  v.  Noblesville  School  Town, 
106  Ind.  478,  7  N.  E.  206. 

Where  no  appeal  is  taken  from  the  de- 
cision of  the  state  superintendent  that  a 
teacher's  contract  with  a  school-board  is 
valid,  a  subsequent  board  is  bound  thereby. 
Pearsall  v.  Wools,  (Tex.  Civ.  App.  1899) 
50  S.  W.  959. 

99.  Arkansas. —  Gates  r.  School  Dist.,  53 
Ark.  468,  14  S.  W.  656,  10  L.  R.  A.  186, 
holding  that  a  school-board  may  contract  for 
a  superintendent  for  a.  term  beginning  after 
some  members  of  the  board  go  out  of  office. 

Michigan. —  Farrell  v.  Rubicon  Tp.  School 
Dist.  No.  2,  98  Mich.  43,  56  N.  W.  1053; 
Cleveland  V.  Amy,  88  Mich.  374,  50  N.  W. 
293. 

Texas. —  Pearsall  v.  Wools,  (Civ.  App. 
1899)  50  S.  W.  959. 

Washington. —  Splaine  r.  Spokane  County 
School  Dist.  No.  122,  20  Wash.  74.  54  Pac. 
766  (holding  that  school  directors  may  hire 
a  teacher  for  an  ensuing  year,  although  there 
will  be  a  change  in  the  membership  of  the 
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is  made  irt  good  faith,  without  fraud  or  collusion,  and  for  a  reasonable  period  of 
time;  ^  and  the  succeeding  board  or  officers  cannot  ignore  such  contract  because 
of  mere  formal  and  technical  defects,^  or  abrogate  it  without  a  valid  reason  there- 
for.^ Under  some  statutes,  however,  it  is  held  that  a  school-board  has  no  author- 
ity to  divest  a  future  board  of  the  power  of  selecting  the  teachers  they  shall  desire 
for  the  term  to  be  commenced  within  their  term  of  office,  by  employing  a  teacher 
under  a  contract  to  be  performed  in  the  succeeding  school  year,*  or  extending 
into  such  year,^  unless  such  period  extends  only  a  reasonable  time  beyond  the 
current  school  year,  and  the  contract  is  made  in  good  faith. ^  An  old  school- 
board  cannot  employ  a  teacher  for  the  coming  year,  after  their  successors  have 
been  elected  and  qualified,  although  the  contract  is  made  before  the  commence- 
ment of  the  next  school  year.'^ 

(v)  Authority  to  Fix  Salaries  and  Restrictions  Imposed  by 
Appropriations.  A  school-board  or  officers  authorized  to  contract  with 
teachers  have  the  power  to  fix  the  salaries  to  be  paid  them,^  except  in  so  far  as 
they  may  be  restricted  or  limited  by  statute  ^  or  by  a  rule  or  regulation  of  the 
school-board.^*^  It  has  been  held  under  the  various  statutes  that  a  teacher  may 
be  employed  at  a  salary  specified  to  be  for  the  whole  term ;  and  that  the  school- 
board  may  employ  teachers  to  carry  on  schools  within  the  year  for  which  a  levy 
has  been  made,  to  be  paid  out  of  such  funds  when  collected;    but  that  it  may 


board  before  the  term  begins)  ;  Taylor  v. 
Clallam  County  School  Dist.  No.  7,  16  Wash. 
365,  47  Pac.  758. 

Wisconsin. —  Hemingway  v.  Oak  Grove 
^  Joint  School  Dist.  No.  1,  118  Wis.  294,  95 
N.  W.  116,  holding  that  a  district  board 
has  power  to  contract  with  a  teacher  for 
the  next  school  year,  subject  to  the  power 
of  the  district  at  its  next  meeting  or  of  the 
new  board  to  terminate  the  contract  by  an 
inconsistent  determination. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  294. 

1.  Wait  V.  Ray,  67  N.  Y.  36  laffirming  5 
Hun  649] ;  Chittenden  v.  Waterbury  School 
Dist.  No.  1,  56  Vt.  551. 

2.  Sparta  School  Tp.  v.  Mendell,  138  Ind. 
188,  37  N.  E.  604. 

3.  Farrell  v.  Rubicon  Tp.  School-Dist. 
No.  2,  98  Mich.  43,  56  N.  W.  1053;  Splaine 
V.  Spokane  County  School  Dist.  No.  122,  20 
Wash.  74,  54  Pac.  766. 

Fraud. —  A  contract  with  a  teacher  by 
school  trustees  after  the  expiration  of  their 
term,  and  before  their  successors  qualify, 
cannot  be  assailed  by  subsequently  elected 
trustees,  on  the  ground  that  it  was  fraudu- 
lently made  by  the  former  board  in  order 
to  forestall  them,  where  it  does  not  appear 
that  the  teacher  was  a  party  to  the  fraud. 
Milford  School  Town  v.  Zeigler,  1  Ind.  App. 
138,  27  N.  E.  303. 

4.  Smith  V.  Sussex  County  School  Dist. 
No.  57,  1  Pennew.  (Del.)  401,  42  Atl.  368; 
Davis  V.  School  Directors,  92  111.  293; 
Stevenson  v.  District  No.  1  School  Directors, 
87  111.  255;  District  No.  6  School  Directors 
V.  Hart,  4  111.  App.  224;  Fitch  v.  Smith, 
57  N.  J  L.  526,  34  Atl.  1058,  holding  that 
an  outgoing  board  cannot  appoint  to  an 
office  that  will  not  begin  during  the  term  of 
their  own  official  life. 

5.  Cross  V.  School  Directors,  24  111,  App. 
191  (holding  that  a  board  of  school  directors 
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has  no  power  five  days  before  the  expiration 
of  the  current  school  year,  to  hire  a  teacher 
for  a  term  extending  three  months  into  the 
new  school  year,  where  the  election  of  a 
new  board  of  directors  is  to  take  place 
during  the  ensuing  month)  ;  Taylor  v. 
Northampton  County  School  Committee  No. 
17,  50  N.  C.  98  (holding  that  a  school-com- 
mittee has  no  authority  to  employ  a  teacher 
for  a  period  extending  beyond  the  time  when 
their  office  expires)  ;  Canton  v.  Walker,  71 
Ohio  St.  169,  72  N.  E.  898  (holding  that  a 
board  of  education  cannot  lawfully  employ  a 
teacher  for  a  term  which  will  expire  after 
the  term  of  office  of  every  member  of  the 
board  employing  him  has  expired)  ;  Murray 
V.  Wilkes-Barre  Tp.  School  Dist.,  33  Pa. 
Super.  Ct.  373. 

6.  Stevenson  v.  District  No.  1  School  Di- 
rectors, 87  111.  255. 

7.  Loomis  v.  Coleman,  51  Mo.  21. 

8.  Malloy  v.  San  Jose  Bd.  of  Education, 
102  Cal.  642,  36  Pac.  948;  Batchelder  v. 
Salem,  4  Cush.  (Mass.)  599;  State  v.  Wil- 
cox, 11  Ohio  St.  326;  Philadelphia  t?.  Johnson, 
47  Pa.  St.  382. 

Implied  power. —  Power  of  a  school  trustee 
to  contract  with  school-teachers  for  the 
schools  of  a  city  includes  the  power  to  de- 
termine their  salaries,  and  the  city  council 
has  no  control  over  the  school-committee  in 
this  respect,  except  by  voting  to  close  a 
school  after  it  has  been  kept  the  length  of 
time  required  by  law.  Charlestown  v.  Gard- 
ner, 98  Mass.  587. 

9.  See  People  v.  Coffey,  62  Hun  (N.  Y.)  86, 
16  N.  Y.  Suppl.  501  [affirmed  in  131  N.  Y. 
569,  30  N.  E.  64]. 

10.  Conner  v.  Ludlow  Dist.  Tp.,  35  Iowa 
375. 

11.  Williams  v.  Bagnelle,  138  Cal.  699,  72 
Pac.  408,  (1902)  70  Pac.  1058;  Darby  v. 
Earl,  3  U.  C.  Q.  B.  6. 

12.  Harney  v.  Wooden,  30  Ind.  178. 
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not  employ  teachers  at  salaries  which  in  the  aggregate  exceed  the  funds  appro- 
priated for  that  purpose/^  although  this  does  not  prevent  the  board,  so  long  as 
it  keeps  within  the  restriction,  from  contracting  at  a  rate  which  will  exceed  the 
appropriation  before  the  end  of  the  school  year,  and  thereby  shorten  the  school  year.^* 
b.  Making-,  Requisites,  and  Validity  —  (i)  In  General.  Except  in  so  far 
as  controlled  by  statute,  the  making,  requisites,  and  validity  of  a  contract  of 
employment  of  a  teacher  in  the  public  schools  is  governed  by  the  rules  relating 
to  contracts  generally. Thus  the  contract  must  be  mutual,^^  certain,  and  definite 
in  its  terms,^^  and  free  from  fraud  and  illegality.^^  It  is  also  essential  to  the 
validity  of  such  a  contract  that  it  at  least  substantially  comply  with  all  the  formal 
requisites  prescribed  by  statute,^^  as  that  it  be  entered  into  and  signed  by  the 


13.  Philadelphia  v.  Johnson,  47  Pa.  St. 
382 ;  Collier  v.  Peacock,  93  Tex.  255,  54  S.  W. 
1025,  holding  that  a  contract  to  pay  a  salary 
in  excess  of  the  funds  of  a  school-district  for 
the  particular  year  in  which  the  services  are 
rendered  is  invalid.  But  see  Charleston  v. 
Gardner,  98  Mass.  587. 

14.  People  V.  Coffey,  62  Hun  (N.  Y.)  86, 
16  N.  Y.  Suppl.  501  [affirmed  in  131  N.  Y. 
569,  30  N.  E.  64]. 

15.  Necessity  of  certificate  or  license  see 
supra,.  Ill,  H,  1,  c,  (iv). 

16.  See,  generally,  Contracts,  9  Cyc.  213. 

Proof  of  contract. —  A  contract  of  a  school- 
board  employing  a  person  as  teacher  for  the 
ensuing  year  at  a  stated  salary  is  proved 
by  the  minutes  of  the  board  showing  that 
he  was  elected  teacher  for  the  ensuing  year, 
a  letter  from  one  of  the  members  to  him 
informing  him  of  his  election,  a  letter  from 
him  accepting  the  employment,  and  proof 
that  for  several  years  previously  he  had  been 
employed  by  the  board  at  the  same  salary, 
and  that  in  pursuance  of  the  employment 
for  the  year  in  question,  he  entered  on  his 
duties  and  taught  for  several  months  receiv- 
ing the  due  proportion  of  the  salary  at  that 
rate.  Polk  v.  Santa  Barbara  Bd.  of  Educa- 
tion, (Cal.  1903)  74  Pac.  47. 

A  nugatory  condition  in  such  a  contract 
does  not  affect  its  validity.  Crabb  v.  Town- 
ship 15  School  Dist.  No.  1,  93  Mo.  App.  254, 
holding  that  a  contract  with  a  teacher  re- 
quiring that  he  take  a  special  examination 
before  the  district  superintendent  is  nugatory, 
where  there  is  no  such  officer  as  district 
superintendent. 

17.  Malloy  v.  San  Jose  Bd.  of  Education, 
102  Cal.  642,  36  Pac.  948. 

18.  Fairplay  School  Tp.  v.  O'Neal,  27  Ind. 
App  95,  26  N.  E.  686  (holding  that  a  con- 
tract to  pay  "good  wages "  is  too  indefinite 
to  found  an  action  upon)  ;  Taylor  v.  Peters- 
burg School  Town,  33  Ind.  App.  675,  72  N.  E. 
159;  Scott  V.  Joint  School  Dist.  No.  16,  51 
Wis.  554,  8  N.  W.  398;  Caldwell  v.  Lake 
County  School  Dist.  No.  7,  55  Fed.  372. 

19.  Guilford  School  Tp.  v.  Roberts,  28 
Ind.  App.  355,  62  N.  E.  711;  Dolan  v.  Joint 
School-Dist.  No.  13,  80  Wis.  155,  49  N.  W. 
960 

That  the  teacher  is  a  near  relative  of  two 

or  three  of  the  officers  composing  the  school- 
board,  and  that  other  qualified  teachers  can 
be  employed  at  about  two  thirds  of  the  salary 


agreed  to  be  paid  to  him,  is  not  such  fraud 
in  the  inception  of  the  contract  as  will  jus- 
tify a  court  in  declaring  it  invalid.  Dolan 
V.  Joint  School-Dist.  No.  13,  80  Wis.  155, 
49  N.  W.  960. 

Misrepresentations  as  to  marriage. —  The 
rule  that  fraud  cannot  be  predicated  upon 
acts  which  a  party  has  a  legal  right  to  do, 
or  upon  the  non-performance  of  acts  which 
by  law  he  is  not  bound  to  do,  has  no  appli- 
cation to  a  case  where  a  contract  to  teach 
school  is  procured  upon  the  representation 
that  the  teacher  is  unmarried,  and  a  pledge 
that  she  will  not  marry  during  the  school 
term,  when  in  fact  she  is  married  at  the 
time  she  signs  the  contract.  Guilford  School 
Tp.  V.  Roberts,  28  Ind.  App.  355;  62  N.  E. 
711. 

20.  State  v.  McQuade,  36  Wash.  579,  79 
Pac.  207,  holding,  however,  that  a  contract 
whereby  a  school-teacher  is  employed  to 
superintend  two  schools,  a  part  of  his  duty 
being  to  teach  in  both,  for  which  he  is  to 
receive  a  stipulated  salary  from  each,  is  not 
illegal. 

21.  See  Langston  v.  Springwells  Tp.  School 
Dist.  No.  3,  121  Mich.  654,  80  N.  W.  642; 
Birmingham  v.  Hungerford,  19  U.  C.  C.  P. 
411. 

Branches  to  be  taught. —  A  contract  of  em- 
ployment as  teacher  and  superintendent  of  a 
school,  by  a  board  of  education  employing 
several  teachers,  is  not  invalid  under  the 
provisions  of  a  statute  requiring  teachers  to 
have  certificates,  because  it  requires  branches 
to  be  taught  in  the  school,  not  covered  by 
the  certificate  held  by  the  emplovee.  State 
V.  Moser,  12  Ohio  Cir.  Ct.  247,  4  Ohio  Cir. 
Dec.  557. 

Duplicate  contract. —  A  requirement  that 
contracts  made  by  the  school-board  with 
teachers  shall  be  executed  in  duplicate  is 
directory  merely,  and  a  failure  to  comply 
with  the  requirement  does  not  invalidate  the 
contract.  McShane  r.  Township  32  Scliool 
Dist.  No.  5,  70  Mo.  App.  624.  But  sec  Clobo 
Furniture  Co.  v.  Darlington  Tp.  School  Dist. 
7,  51  Mo.  App.  549. 

Filing. —  A  requirement  of  a  statute  as  to 
the  filing  of  the  contract  with  the  district 
clerk,  and  its  attestation  by  him.  is  not  as 
to  matters  within  the  control  of  the  teacher, 
and  therefore  its  omission  cannot  prejudice 
him.  McShane  v.  Township  32  School  Dist. 
No.  5,  70  Mo.  App.  624. 

[Ill,  H,  3,  b,  ^l)] 
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proper  board  or  officers,^^  that  it  be  signed  by  both  parties,^^  and  that  it  specify 
the  time  for  which  the  teacher  is  employed,^*  the  wages  to  be  paid,^^  and  any 
other  agreements  entered  into  by  the  parties  thereto.^®  The  mere  vote  of  a  school- 
board  in  favor  of  employing  a  certain  person  as  teacher  does  not  constitute  a 
contract  of  employment  of  such  person,^^  but  amounts  only  to  an  offer  of  employ- 
ment which  the  board  may  revoke  or  cancel  at  any  time  before  acceptance ; 
but  where  an  application  for  a  position  as  teacher  is  accepted,  and  he  is  duly 
elected,  the  contract  is  complete.^^  Where  such  a  contract  is  regularly  entered 
into  by  competent  authority,  it  is  prima  fade  valid  and  the  burden  of  showing  it 
to  be  invalid  is  on  the  school-district ;  and  mere  inaccuracies  or  irregularities  in 
the  contract  will  not  affect  its  validity ;  and  if  through  a  mutual  mistake  the  con- 
tract fails  to  correctly  state  the  terms  agreed  upon,  it  may  be  reformed  in  equity .^^ 
(ii)  Necessity  For  Writing.  Under  most  statutes  it  is  expressly  required 
that  a  contract  with  a  school-teacher  shall  be  in  writing,^^  and  under  such  a  stat- 


22.  Ewin  v.  Shoshone  County  Independent 
School  Dist.  No.  8,  10  Ida.  102,  77  Pac.  222; 
Dearborn  County  Sparta  Sdhool  Dist.  v. 
Mendell,  138  Ind.  188,  37  N.  E.  604  (hold- 
ing that  the  trustee  of  a  civil  township 
being  eae  officio  trustee  of  a  school  township, 
but  having  no  power  to  employ  a  teacher 
except  in  the  latter  capacity,  his  written  con- 
tract signed  as  "  township  trustee "  is  not 
enforceable  as  it  stands,  since  it  is  prima 
facie  the  contract  of  the  civil  township)  ; 
Dennison  v.  Vinalhaven,  100  Me.  136,  60  Atl. 
708;  Ryan  v.  Dakota  County  School-Dist. 
No.  13,  27  Minn.  433,  8  N.  W.  146. 

Sufficiency  of  signature. — Where  a  contract 
for  employing  a  teacher  is  signed  by  the 
director  of  a  school-district  and  by  the 
teacher,  and  the  moderator  writes  upon  it 
"  approved,"  and  subscribes  it  as  moderator, 
such  approval  and  signature  will  be  treated 
as  in  legal  effect  a  signature  of  the  contract 
by  such  moderator.  Everett  v.  Cannon  Tp. 
Fractional  School  Dist.  No.  2,  30  Mich.  249. 

23.  Lee  v.  York  School  Tp.,  163  Ind.  339, 
71  N.  E.  956;  Taylor  v.  Petersburg  School 
Town,  33  Ind.  App.  675,  72  N.  E.  159  (hold- 
ing that  such  a  requirement  is  mandatory)  ; 
Wetmore  V.  St.  Louis  Bd.  of  Education,  86 
Mo.  App.  362. 

That  the  teacher's  name  is  signed  by  a 
third  person,  having  authority  to  do  so,  does 
not  make  the  contract  invalid.  Turner  v. 
Hampton,  97  S.  W.  761,  30  Ky.  L.  Rep.  179. 

24.  School  Dist.  No.  68  v,  Allen,  83  Ark. 
491,  104  S.  W.  172. 

Where  the  rules  and  regulations  of  the 
district,  which  are  made  a  part  of  the  con- 
tract, specify  the  time  for  which  the  school 
is  to  be  taught,  a  failure  of  the  contract  to 
state  such  time  does  not  invalidate  it.  Burk- 
head  v.  Independence  Independent  School 
Dist.,  107  Iowa  29,  77  N.  W.  491. 

25.  School  Dist.  No.  68  v.  Allen,  83  Ark. 
491,  104  S.  W.  172;  Mingo  V.  Garrard 
County  Colored  School  Dist.  No.  A,  113  Ky. 
475,  68  S.  W.  483,  24  Ky.  L.  Rep.  288  (hold- 
ing that  a  contract  which  does  not  fix  the 
compensation,  but  leaves  it  for  future  agree- 
ment, is  not  enforceable)  ;  Langston  v. 
Springwells  Tp.  School  Dist.  No.  3,  121 
Mich.  654,  80  N.  W.  642. 
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26.  School  Dist.  No.  68  v.  Allen,  83  Ark. 
491,  104  S.  W.  172. 

27.  Malloy  v.  San  Jose  Bd.  of  Education, 
102  Cal.  642,  36  Pac.  948;  Roberts  v.  Clay 
City,  102  Ky.  88,  42  S.  W.  909,  19  Ky.  L. 
Rep.  1046. 

28.  Malloy  v.  San  Jose  Bd.  of  Education, 
102  Cal.  642,  36  Pac.  948. 

Refusal  to  declare  election. —  Where  a 
school-board  after  voting  in  favor  of  the  em- 
ployment of  a  teacher  refuses  to  declare  the 
teacher  elected,  it  in  effect  revokes  and  can- 
cels the  offer  and  leaves  nothing  thereafter 
for  the  teacher  to  accept.  Malloy  v.  San  Jose 
Bd.  of  Education,  102  Cal.  642,  36  Pac.  948. 

29.  Wetherly  v.  Chattanooga,  (Tenn.  Ch. 
App.  1898)  48  S.  W.  136,  holding  also  that 
it  is  not  necessary  to  comple-te  the  contract 
that  the  school-board  notify  him  of  his  elec- 
tion, and  that  he  notify  it  of  his  accept- 
ance. 

30.  Webster  v.  School  Dist.  No.  4,  16  Wis. 
316. 

31.  Audrian  County  School  Dist.  No,  1  v. 
Edmonston,  50  Mo.  App.  65  (holding  that 
where  a  teacher  has  been  regularly  employed 
by  a  school-board,  a  refusal  of  the  president 
to  sign  the  contract  as  required  by  statute 
does  not  affect  the  validity  of  the  contract)  ; 
Soott  V.  Joint  School  Dist.  No.  16,  51  Wis. 
554,  8  N.  W.  398. 

Identity  of  party. —  Where  a  person's 
identity  as  the  party  referred  to  in  a  con- 
tract for  the  employment  of  school-teachers 
is  the  subject  of  averment  and  proof,  it  is 
immaterial  that  he  is  referred  to  therein 
•only  by  his  surname,  and  that  no  christian 
name  is  given.  Taylor  v.  Petersburg  School 
Town,  33  Ind.  App.  675,  72  N.  E.  159. 

32.  Sparta  School  Tp.  v.  Mendell,  138  Ind. 
188,  37  N.  E.  604. 

33.  Arkansas. —  Griggs  v.  Randolph  County 
School  Dist.  No.  70,  87  Ark.  93,  112  S.  W. 
215;  Clay  County  School  Dist.  No.  68  v. 
Allen,  83  Ark.  491,  104  S.  W.  172. 

Indiana. —  Lee  v.  York  School  Tp.,  163  Ind. 
339,  71  N.  E.  956;  Taylor  v.  Petersburg 
School  Town,  33  Ind.  App.  675,  72  N.  E. 
159. 

Kansas. —  Faulk  v.  McCartney,  42  Kan. 
695,  22  Pac.  712. 
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ute,  if  an  oral  contract  is  made,  it  is  unenforceable;  and  if  services  are  rendered 
thereunder,  the  teacher  cannot  recover  on  a  quantum  meruit,  notwithstanding 
the  services  were  necessary,  acceptable,  and  beneficial  to  the  school  corporation.^^ 
But  in  the  absence  of  such  a  statutory  requirement,  an  oral  contract  is  sufficient. 

(ill)  Contract  by  School-Bo ard.  Where  the  power  of  making  a  con- 
tract of  employment  with  a  school-teacher  is  vested  in  a  school-board,  the  indi- 
vidual members  of  the  board  acting  separately  cannot  enter  into  a  valid  contract 
with  a  teacher;  but  it  is  essential  that  the  contract  be  agreed  upon  at  a  properly 
convened  meeting  of  the  board,  of  which  all  the  members  have  had  notice  and  an 
opportunity  to  be  present, and  at  which  at  least  a  majority  of  the  members  of 
the  board  are  present  and  agree  upon  the  contract.^®    If  the  meeting  is  a  called 


Kentucky. —  Lewis  v.  Hayden,  38  S.  W. 
1054,  18  Ky.  L.  Eep.  980. 

Michigan. —  Hutchins  v.  Colfax  Tp.  School 
Dist.  No.  1,  128  Mich.  177,  87  N.  W.  80; 
Langston  v.  Springwells  Tp.  School  Dist. 
No.  3,  121  Mich.  654,  80  N.  W.  642. 

Minnesota. —  Leland  v.  St.  Louis  County 
School  Dist.  No.  28,  77  Minn.  469,  80  N.  W. 
354;  McGuiness  v.  Le  Sueur  County  School 
Dist.  No.  10,  39  Minn.  499,  41  N.  W.  103. 

Missouri. —  Wetmore  v.  St.  Louis  Bd.  of 
Education,  86  Mo.  App.  362. 

Oregon. —  Graham  v.  Umatilla  County 
School  Dist.  No.  69,  33  Oreg.  263,  54  Pac. 
185. 

Canada. —  See  Quin  v.  Seymour  Tp.  School 
Trustees,  7  U.  C.  Q.  B.  130,  as  to  necessity 
for  corporate  seal. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  296. 

That  the  contract  consists  of  more  thau 
one  instrument  is  not  conclusive  against  its 
validity  under  a  statute  requiring  it  to  be 
in  writing.  Taylor  v.  Petersburg  School 
Town,  33  Ind.  App.  675,  72  N.  E.  159. 

The  contract  need  not  be  reduced  to  writ- 
ing during  a  session  of  the  district  board, 
but  it  is  enough  if  it  is  entered  into  at  such 
session,  and  is  reduced  to  writing  and  signed 
after  the  board  has  adjourned.  Faulk  v. 
McCartney,  42  Kan.  695,  22  Pac.  712. 

34.  Lewis  v.  Hayden,  38  S.  W.  1054,  18 
Ky.  L.  Rep.  980;  Hutchins  v.  Colfax  Tp. 
School  Dist.  No.  1,  128  Mich.  177,  87  N.  W. 
80;  Leland  v.  St.  Louis  County  School  Dist. 
No.  28,  77  Minn.  469,  80  N.  W.  354. 

35.  Lee  v.  York  School  Tp.,  163  Ind.  339, 
71  N.  E.  956. 

36.  Jackson  School  Tp.  v.  Shera,  8  Ind. 
App.  330,  35  N.  E.  842;  Roberts  v.  Clay 
City,  102  Ky.  88,  42  S.  W.  909,  19  Ky.  L. 
Rep.  1046;  Wilson  v.  Lee's  Summit  Bd.  of 
Education,  63  Mo.  137. 

37.  loica. —  Harrington  v.  Liston  Dist.  Tp., 
47  Iowa  11. 

Kansas. —  Aikman  V.  Butler  County  School 
Dist.  No.  16,  27  Kan.  129,  holding  that  a 
contract  signed  by  two  of  the  board  without 
a  meeting,  and  without  consultation,  is  not 
binding  on  the  district. 

Michigan. —  Davis  v.  Niles  School  Dist. 
No.  1,  81  Mich.  214,  45  N.  W.  989. 

Missouri.— V.  De  Kalb  County 
School  Dist.  No.  5,  114  Mo.  App.  688,  91 
S  W  471. 

Wisconsin. —  Manthey    v.  Commonwealtli 


School  Dist.  No.  6,  106  Wis.  340,  82  N.  W. 
132;  McNolty  v.  Morse  Bd.  of  School 
Directors,  102  Wis.  261,  78  N.  W.  439. 

Canada. —  Sparling  v.  Spring  Coulee  School 
Dist.,  4  Northwest.  Terr.  366;  Lambiere  v. 
South  Cayuga  School  Trustees,  7  Ont.  App. 
506. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  296. 

Repudiation  of  contract. —  Where  school 
trustees  in  their  individual  capacity  agree 
with  one  to  employ  him  as  a  teacher,  and 
afterward  in  regular  session  as  a  board  re- 
pudiate or  disregard  the  agreement,  such 
person  is  without  redress,  since  the  agree- 
ment is  void  as  against  public  policy. 
McGinn  v.  Willey,  6  Cal.  App.  Ill,  91  Pac. 
423. 

38.  Arkansas. — -School  Dist.  No.  68  V. 
Allen,  83  Ark.  491,  104  S.  W.  172;  Clay 
County  School  Dist.  No.  42  v.  Bennett,  52 
Ark.  511,  13  S.  W.  132. 

Delaware. —  Smith  v.  School  Dist.  No.  57, 

I  Pennew.  401,  42  Atl.  368. 

Illinois.-— School  Directors  v.  Jennings,  10 
111.  App.  643. 

Indiana. —  Milford  School  Town  v.  Powner, 
126  Ind.  528,  26  N.  E.  484. 

Michigan. —  Hazen  v.  Lerche,  47  Mich.  626, 

II  N.  W.  413. 

Missouri. — ■  Pugh  v.  De  Kalb  County  School 
Dist.  No.  5,  114  Mo.  App.  688,  91  S.  W.  471. 

New  Jersey. —  Townsend  V.  Essex  County 
School  Dist.  No.  12,  41  N.  J.  L.  312. 

Pennsylvania. —  Dennison  Tp.  School  Dist. 
V.  Padden,  89  Pa.  St.  395. 

West  Virginia. —  Casto  V.  Ripley  Dist.  Bd. 
of  Education,  38  W.  Va.  707,  18  S.  E.  923. 

Wisconsin. —  Dolan  v.  Joint  School  Dist. 
No.  13,  80  Wis.  155,  49  N.  W.  960. 

Canada. —  Lambiere  v.  South  Cavuga 
School  Trustees,  7  Ont.  App.  506. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  296. 

But  see  Jefferson  Countv  School  Dist. 
No.  25  V.  Stone,  14  Colo.  App.  211,  50  Pac. 
885,  holding  that  under  a  statute  author- 
izing school-boards  "  to  employ  or  discharge 
teachers,"  it  is  not  necessary  that  the  mem- 
bers thereof  should  meet  and  act  as  a  board 
in  order  to  make  a  valid  contract  for  tlic 
emplo^Tuent  of  a  teacher,  wliere  tliov  all 
assent  to  the  employment. 

39.  Arkansas. —  Clav  Countv  School  Dist. 
V.  Bennett,  52  Ark.  511,  13  S.^V.  132. 

Delaware. —  Hitchens    r.    Sussex  County 
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one,  notice  thereof  to  all  the  members  is  indispensable,  unless  it  is  waived  by  the 
presence  of  the  members  and  their  participation  in  the  meeting;  and  if  the 
meeting  is  not  properly  called,  by  reason  of  the  fact  that  all  the  members  of  the 
board  are  not  notified  thereof,  a  contract  made  at  such  meeting  is  void ;  but 
where  the  meeting  is  a  regular  one  for  the  transaction  of  business,  the  time  and 
place  for  which  is  fixed  by  law,  notice  thereof  must  be  taken  by  all,  and  a  majority 
acting  in  such  meeting  will  bind  the  district. Where,  however,  the  power  of 
employing  a  teacher  is  vested  in  a  particular  member  of  the  board,  with  the  con- 
sent of  his  colleagues,  or  one  of  them,  or  under  their  direction,  it  is  not  necessary 
to  the  validity  of  the  contract  that  there  shall  be  a  formal  meeting  of  the  board, 
or  that  all  the  members  of  the  board  shall  be  consulted  in  relation  thereto,  or  be 
notified  of  the  employment.*^  Where  the  terms  of  a  contract  with  a  teacher  are 
properly  agreed  upon  at  a  regularly  convened  meeting  of  the  school-board,  it  is 
unnecessary  that  the  contract  be  executed  at  such  meeting,  but  it  may  be  subse- 
quently signed  and  executed  by  the  parties  thereto,**  and  it  is  immaterial  that 
the  officers  of  the  board  sign  the  contract  at  different  times.*'^  Where  the  con- 
tract is  signed  by  the  officers  of  the  board  and  appears  regular  on  its  face,  the 
presumption  is  that  it  has  been  regularly  entered  into  in  accordance  with  the 
requirements  stated  above,*^  and  the  fact  that  the  officers  are  not  together  when 
they  signed  the  contract  does  not  rebut  this  presumption.*^  The  fact  that  one 
member  of  the  school-board  has  not  taken  the  oath  of  office  at  the  time  he  signs 
the  contract  does  not  affect  its  validity,*^ 

(iv)  Approval  of  Contract.  Under  some  statutes  a  contract  of  employ- 
ment of  a  school-teacher  is  valid  and  binding  only  when  it  is  approved  by  a  speci- 
fied officer  or  board,*^  as  by  the  president  of  the  board  making  it,^^  or  by  the  county 


School  Dist.  No.  180,  5  Pennew.  325,  62  Atl. 
897;  Smith  v.  Sussex  County  School  Dist. 
No.  57,  1  Pennew.  401,  42  Atl.  368. 

Iowa. —  Herrington  v.  Liston  Dist.  Tp.,  47 
Iowa  11. 

Kansas. —  Brown  v.  Cowley  County  School 
Dist.  No.  41,  1  Kan.  App.  530,  40  Pac.  826, 
holding  that  a  contract  for  the  hire  of  a 
teacher  made  by  two  of  the  members  of  the 
board  with  the  consent  of  the  other  is  bind- 
ing on  the  district,  although  the  latter  mem- 
ber is  not  present  when  the  contract  is  exe- 
cuted. 

Michigan. —  Farrell  v.  Rubicon  Tp.  School 
Dist.  No.  2,  98  Mich.  43,  56  N.  W.  1053. 

Texas. —  Pearsall  v.  Woolls,  ( Civ.  App. 
1899)  50  S.  W.  959,  holding  that  the  em- 
ployment of  a  teacher  by  a  majority  of  a 
school-board  is  valid,  although  the  minority 
oppose  it. 

Wisconsin. —  McNolty  V.  Morse  Bd.  of 
School  Directors,  102  Wis.  261,  78  N.  W.  439. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  296. 

40.  Faulkner  County  School  Dist.  No.  49 
V.  Adams,  69  Ark.  159,  61  S   W.  793. 

That  a  member  had  previously  expressed 
himself  in  opposition  to  employing  the  per- 
son contracted  with  does  not  render  a  notice 
to  him  of  the  board  meeting  unnecessary. 
Scott  V.  Pendley,  114  Ky.  606,  71  S.  W.  647, 
24  Ky.  L.  Rep.  1431. 

41.  Scott  V.  Pendley,  114  Ky.  606,  71  S.  W. 
647,  24  Ky.  L.  Rep.  1431;  Casto  v.  Ripley 
Dist.  Bd.  of  Education,  38  W.  Va.  707,  18 
S   E.  923. 

42.  Faulkner  County  School  Dist.  No.  49 
V.  Adams,  69  Ark.  159,  61  S.  W.  793;  Clay 
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County  School  Dist.  v.  Bennett,  52  Ark.  511, 
13  S.  W.  132. 

43.  Hull  V.  Aplington  Independent  School 
Dist.,  82  Iowa  686,  46  N.  W.  1053,  48  N.  W. 
82,  10  L.  R.  A.  1073;  Montgomery  v.  State, 
35  Nebr.  655,  53  N.  W.  568;  Russell  V. 
State,  13  Nebr.  68,  12  N.  W.  829. 

44.  School  Dist.  No.  68  v.  Allen,  83  Ark. 
491,  104  S.  W.  172. 

45.  Milford  School  Town  v.  Zeigler,  1  Ind. 
App.  138,  27  N.  E.  303;  Holloway  v.  Ogden 
School  Dist.  No.  9,  62  Mich.  153,  28  N.  W. 
764;  Armstrong  v.  School  Dist.  No.  3,  28 
Mo.  App.  169;  Dolan  v.  Joint  School  Dist. 
No.  13,  80  Wis.  155,  49  N.  W.  ^60. 

46.  Crane  v.  Bennington  School  Dist.  No.  6, 
61  Mich.  299,  28  N.  W.  105;  Dolan  v.  Joint 
School  Dist.  No.  13,  80  Wis.  155,  49  N.  W. 
960;  Scott  V.  Joint  School  Dist.  No.  16,  51 
Wis.  554,  8  N.  W.  398;  McPherson  V.  Us- 
borne  School  Trustees,  1  Ont.  L.  Rep. 
261. 

47.  Dolan  f.  Joint  School  Dist.  No.  13,  80 
Wis.  155,  49  N.  W.  960. 

48.  Fuller  v.  Brown,  10  Tex.  Civ.  App.  64, 
30  S.  W.  506. 

49.  Gibson  v.  Mabry,  145  Ala.  112,  40  So. 
297. 

Power  of  county  judge  to  approve  contracts 
between  teachers  and  school  trustees  see 
Caviel  v.  Coleman,  72  Tex.  550,  10  S.  W. 
679;  Bell  v.  Kuykendall,  3  Tex.  Civ.  App. 
209,  22  S.  W.  112. 

50.  Place  v.  Colfax  Dist.  Tp.,  56  Iowa  573, 
9  N.  W.  917;  Gambrell  v.  Lenox  Dist.  Tp., 
54  Iowa  417,  6  N.  W,  693;  Thompson  v.  Linn, 
35  Iowa  361;  Athearn  v.  Millersburg  Inde- 
pendent Dist.,  33  Iowa  105. 
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board  of  education/^  or  county  superintendent/^  unless  a  formal  approval  is 
waived  and  the  contract  is  ratified  by  the  district.^^  Such  a  board,  in  determining 
whether  the  employment  of  a  teacher  shall  or  shall  not  be  approved,  acts  as  a 
deliberative  body  and  its  reasons  for  approving  or  disapproving  cannot  be  inquired 
into ;  and  as  a  general  rule  the  power  or  duty  of  approving  or  disapproving  the 
contract  of  a  teacher  cannot  be  controlled  by  mandamus,^^  except  where  the 
approving  officer  has  no  discretionary  power,  but  only  has  authority  to  inquire 
whether  the  contract  conforms  to  the  provisions  of  the  law.^^  A  contract  made 
with  an  outgoing  school-board,  and  not  signed  by  the  teacher  until  the  new  board 
comes  into  office,  must  be  approved  by  the  new  board.^' 

(v)  Ratification  and  Estoppel.  An  unauthorized  contract  with  a 
teacher  may  be  ratified  by  those  having  authority  to  do  so,  either  expressly  or  by 
acts  recognizing  the  employment, as  by  partly  performing  the  contract,  mak- 
ing payments  for  services,  accepting  its  benefits,  and  the  like.^^  A  contract  of 
employment  entered  into  by  a  school-board,  which  is  invalid  by  reason  of  some 
defect  in  the  execution  thereof,  may  be  ratified  by  the  board,  ^  as  by  recognizing 
the  person  acting  under  such  contract  as  teacher,  and  paying  him  his  salary.®^ 
But  where  the  payments  or  other  like  acts  by  the  board  are  accompanied  by  acts 
indicating  that  it  intends  to  repudiate  the  contract,  there  is  no  ratification.^^ 


A  contract  made  and  signed  by  a  director 
who  is  at  the  time  president  of  the  school- 
board  is  not  invalid  by  his  failure  to  ap- 
prove it  as  president.  Benson  v\  Silver  Lake 
Dist.  Tp.,  100  Iowa  328,  69  N.  W.  419. 

51.  Gibson  v.  Mabry,  145  Ala.  112,  40  So. 
297. 

52.  Watkins  v.  Huff.  (Tex.  Civ.  App.  1901) 
63  S.  W.  922,  64  S.  W.  682,  holding  also 
that  a  contention  that  the  contract  cannot  be 
approved  because  it  will  render  the  funds 
of  the  district  deficient  cannot  be  sustained 
where  it  is  admitted  that  there  is  some 
money  applicable  to  the  contract  and  the 
agreement  itself  provides  against  a  deficiency. 
See  also  Campbell  v.  Elliott,  3  U.  C.  Q.  B. 
241. 

53.  Place  v.  Colfax  Dist.  Tp.,  56  Iowa  573, 
9  N.  W.  917. 

54.  Gibson  v.  Mabrv,  145  Ala.  112,  40  So. 
297. 

55.  Thompson  Linn,  35  Iowa  361.  See 
also  Mandamus,  26  Cyc.  283  text  and  note 
29. 

56.  Eden  Independent  Dist.  No.  2  v. 
Rhodes,  88  Iowa  570,  55  N.  W.  524,  holding 
that  after  a  teacher  has  been  employed  by 
a  board  of  directors  of  an  independent  dis- 
trict, and  a  contract  has  been  signed  by  him- 
self and  the  secretary,  the  president  of  the 
board  cannot  refuse  to  approve  and  file  the 
contract  because  of  the  teacher's  moral  char- 
acter and  personal  fitness  to  teach,  since 
these  are  matters  for  the  board  to  determine. 
See  also  Mandamus,  26  Cyc.  283  text  and 
note  30. 

Joinder  of  plaintiffs. —  Where  a  statute 
provides  that  all  persons  having  an  interest 
in  the  subject  of  the  action,  and  in  obtaining 
the  relief  demanded,  may  be  joined  as  plain- 
tiffs, an  independent  school-district  and  a 
teacher  employed  by  the  school-board  may 
join  as  plaintiffs  in  an  action  to  compel  the 
president  of  the  board  to  approve  and  file 
the  contract  of  employment,  since  both  are 


interested  in  the  subject  of  the  action  —  the 
contract  —  and  in  the  relief  demanded  —  its 
approval  and  filing.  Eden  Independent  Dist. 
No.  2  V.  Rhodes,  88  Iowa  570,  55  N.  W.  524. 

57.  Crawley  v.  Leonard,  10  Lea  (Tenn.) 
344. 

58.  Place  v.  Colfax  Dist.  Tp.,  56  Iowa  573, 
9  N.  W.  917  (holding  that  the  mere  fact 
that  a  teacher  proceeds  under  an  unapproved 
contract  and  completes  the  performance 
thereof  is  not  of  itself  sufficient  to  consti- 
tute a  ratification)  ;  Dennison  v.  Vinalhaven, 
100  Me.  136,  60  Atl.  798;  Woodbury  v.  Knox, 
74  Me.  462;  Pugh  v.  School  Dist.  No.  5. 
114  Mo.  App.  688,  91  S.  W.  471  (holding, 
however,  that  the  fact  that  an  alleged  con- 
tract for  employment  as  teacher,  not  made 
by  the  directors  as  a  board  as  required  by 
statute,  is  recorded  by  the  clerk,  does  not 
constitute  a  ratification  thereof ) . 

59.  Cook  V.  North  McGregor  Independent 
School  Dist.,  40  Iowa  444;  Athearn  v.  Mil- 
lersburg  Independent  Dist.,  33  Iowa  105. 

60.  School  Dist.  No.  47  t\  Goodwin,  81 
Ark.  143,  98  S.  W.  696  (holding  that  a  con- 
tract which  is  invalid  for  want  of  a  written 
notice  of  the  directors'  meeting  at  which  the 
contract  is  made  is  subject  to  ratification 
by  the  district)  ;  Milford  School  Town  v. 
Powner,  126  Ind.  528,  26  N.  E.  484. 

61.  Arkansas. —  School  Dist.  No.  47  v. 
Goodwin,  81  Ark.  143,  98  S.  W.  696. 

Colorado. —  Jefferson  County  School  Dist. 
No.  25  V.  Stone,  14  Colo.  App.  211,  59  Pae. 
885. 

Kansas. —  Jones  v.  Elk  Countv  School 
Dist.  No.  144,  7  Kan.  App.  372,  5l'Pac  927. 

Michigan. —  Crane  r.  Bennington  School 
Dist.  No.  6,  61  Mich.  299,  28  N.  W.  105. 

Oregon. —  Graham  r.  School  Dist.  No.  69, 
33  Oreg.  263,  54  Pac.  185. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  297. 

62.  Herrington  r.  Liston  Dist.  Tp.,  47  Iowa 
11,  holding  tliat  where  after  a  teacher  em- 
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e.  Construction  and  Operation  in  General.  The  rules  regulating  the  con- 
struction and  operation  of  contracts  generally  ®^  apply  to  the  construction  and 
operation  of  contracts  of  employment  of  teachers,  as  in  regard  to  the  beginning 
of  a  teacher's  services/*  the  duration  of  his  employment/^  and  the  legality  and 
binding  force  of  the  contract. Thus  in  the  absence  of  anything  to  the  contrary, 
incidental  stipulations  necessary  to  carry  into  effect  such  a  contract,  or  to  make 
it  reasonable,  or  conformable  to  usage,  are  implied  therefrom, and  if  the  con- 
tract is  indefinite  in  its  terms,  it  is  to  be  interpreted  by  the  understanding  of  the 
parties  as  indicated  by  their  acts  and  the  attending  circumstances;  and  where 
a  contract  intended  to  supersede  a  previous  contract  of  a  like  character  is  inop- 
erative by  reason  of  its  invalidity,  the  first  contract  remains  in  force  and  governs 
the  relations  between  the  parties. A  stipulation  in  a  contract  between  a  teacher 
and  several  subscribers  that  each  subscriber  shall  pay  severally  for  each  scholar 
subscribed  by  him  binds  the  subscriber  whether  or  not  he  sends  a  scholar  to  the 
school;  and  a  further  stipulation  in  such  a  contract  that  either  party  may  dis- 
continue the  school  at  the  end  of  any  quarter  means  that  the  teacher  or  a  majority 
of  the  subscribers  may  terminate  the  school,  and  one  subscriber  is  not  exonerated 
or  his  responsibility  reduced  by  discontinuing  to  send  scholars. 

4.  Removal,  Dismissal,  and  Resignation  —  a.  Power  to  Remove  or  Dismiss  in 
General. The  power  of  removing  or  dismissing  a  public  school  teacher,  and 
the  nature  and  extent  of  such  power,  is  generally  regulated  by  the  school  law,'^ 


ployed  without  authority  has  taught  for  a 
few. days,  the  board  votes  to  discontinue  the 
school,  and  pays  him  a  certain  amount  for 
his  services,  there  is  no  ratification  of  the 
contract  binding  the  board  to  pay  for  services 
rendered  after  the  school  is  discontinued. 

63.  See,  generally,  Contracts,  9  Cyc.  577 
et  seq.  And  see  Dodge  County  School  Dist. 
No.  8  V.  Estes,  13  Nebr.  52,  13  N.  W.  16. 

64.  Township  13  v.  Criswell,  6  Ala.  565; 
Crabb  v.  Bates  County  School  Dist.  No.  1, 
93  Mo.  App.  254,  holding  that  where  a 
teacher's  contract  employs  her  for  a  given 
time  at  a  given  price  but  fails  to  state  when 
her  services  shall  begin,  the  law  implies  that 
the  services  are  to  be  rendered  within  the 
school  year  and  shall  begin  when  the  school- 
board  fixes  the  opening  of  the  term. 

65.  Township  13  v.  Criswell,  6  Ala.  565; 
Dennison  v.  Vinalhaven,  100  Me.  136,  60 
Atl.  798  (holding  that  where  a  person  is  en- 
gaged as  a  school-teacher  at  the  beginning 
of  the  second  term  of  a  school  year,  at  the 
rate  of  the  annual  salary,  it  will  be  pre- 
sumed that  the  contract  is  to  end  with  the 
year)  ;  Butcher  v.  Charles,  95  Tenn.  532, 
32  S.  W.  631  (holding  that  where  a  contract 
employing  a  teacher  does  not  specify  the 
duration  of  the  contract,  but  makes  pro- 
vision for  the  closing  of  the  school  undar 
certain  circumstances,  the  contract  continues 
for  the  school  year  subject  to  the  contin- 
gencies specified  in  the  contract). 

Where  the  contract  is  for  a  "  year  "  it  will 
be  construed,  in  the  absence  of  anything  to 
the  contrary,  to  be  for  a  "  school  year "  as 
prescribed  by  law.  Williams  v.  Bagnelle, 
138  Cal.  699,  72  Pac.  408,  (1902)  70  Pac. 
1058. 

Where  the  contract  is  changed  by  a  mem- 
ber of  the  school-board  so  as  to  cause  it  to 
call  for  a  longer  term  than  that  previously 
specified,  it  will  be  presumed,  in  the  absence 
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of  evidence  otherwise,  that  he  had  authority 
to  do  so.  School  Dist.  No.  27  v.  Wheat, 
(Ark.  1904)  78  S.  W.  755. 

66.  Pugh  V.  School  Dist.  No.  5,  114  Mo. 
App.  688,  91  S.  W.  471,  holding  that  the 
fact  that  a  contract  of  employment  is  regu- 
lar on  its  face,  in  that  it  is  duly  signed  and 
attested,  does  not  render  it  conclusive  as  to 
its  legality  and  binding  force. 

67.  Morrow  v.  Chamberlain  Bd.  of  Educa- 
tion, 7  S.  D.  553,  64  N.  W.  1126,  holding 
that  a  contract  whereby  a  teacher  agrees  to 
devote  to  the  school,  under  the  direction  of 
the  principal  thereof  and  the  board  of  edu- 
cation, six  hours  of  each  school-day,  implies 
an  agreement  to  assist  in  the  school  during 
school  hours,  by  teaching  such  branches  and 
by  conducting  such  recitations  as  might  be 
reasonably  assigned  to  the  teacher  by  the 
principal. 

68.  Dennison  v.  Vinalhaven,  100  Me.  136, 
60  Atl.  798. 

69.  McPherson  v.  Usborne  School  Trustees, 
1  Ont.  L.  Rep.  261. 

70.  Bird  v.  Thornburgh,  1  B.  Mon.  (Ky.) 

4. 

71.  Bird  v.  Thornburgh,  1  B.  Mon.  (Ky.) 

4. 

72.  Effect  of  removal  or  dismissal  on  right 
to  compensation  see  infra,  III,  H,  5,  c. 

"  Removal "  and  "  dismissal." —  As  used  in 
a  school  law  the  word  "  removal "  implies 
some  dereliction  of  duty,  and  the  word  "  dis- 
missal "  means  termination  from  whatever 
cause.  Board  of  Education  v.  Stotlar,  95  111. 
App.  250. 

73.  See  the  statutes  of  the  several  states 
"Power  to  employ  legally  qualified  teach- 
ers "  imports  no  authority  to  dismiss  un- 
qualified ones.  Arnold  v.  School  Dist.,  78 
Mo.  226  [distinguishing  McCutcheon  v, 
Windsor,  55  Mo.  149]. 

The  removal  of  a  principal  of  a  school  is 
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and  by  the  rules  and  regulations  of  the  local  school-boards  not  inconsistent  with 
such  law.'^'^  Such  power  is  generally  vested  in  the  school-board  or  authorities 
who  have  the  power  of  employing  teachers  and  of  controlling  and  managing  the 
school,'^  except  where  the  law,  or  rules  and  regulations,  provide  that  the  power 
of  removing  or  dismissing  a  school-teacher  shall  be  in  a  particular  other  board 
or  officer  or  in  the  voters  of  the  district."  But  a  school-board  cannot  dismiss 
a  teacher  who  has  been  employed  by  a  contract  with  subscribers.^^ 

b.  Right  to  Remove  or  Dismiss  in  General.  Under  some  statutory  provi- 
sions and  rules  and  regulations  a  school-teacher,  or  at  least  certain  teachers, 
may  be  removed  or  dismissed  at  any  time  at  the  pleasure  of  the  school-board, 
notwithstanding  his  term  of  service  has  not  expired/^  and  particularly  where  he 


authorized  by  a  provision,  that  "  any  teacher  " 
may  be  removed  by  the  board  of  education. 
People  V.  New  York  Bd.  of  Education,  69 
Hun  (A.  Y.)  212,  23  N.  Y.  Suppl.  473 
[affirmed  in  142  N.  Y.  627,  37  N.  E.  565]. 

A  provision  that  no  election  of  a  teacher 
shall  be  construed  as  a  contract,  either  as 
to  the  duration  of  time  or  amount  of  wages, 
does  not  give  a  teacher  security  from  re- 
moval, but  on  the  other  hand  protects  the 
district  against  a  claim  that  a  teacher  is 
entitled  to  serve  for  any  particular  time. 
Stockton  V.  San  Jose  Bd.  of  Education,  145 
Cal.  246,  78  Pac.  730. 

74.  See  McLellan  v.  St.  Louis  Public 
Schools,  15  Mo.  App.  362;  People  v.  Maxwell, 
177  N.  Y.  494,  69  N.  E.  1092  [reversing  87 
N.  Y.  App.  Div.  131,  83  N.  Y.  Suppl.  1098]. 

The  dismissal  of  a  teacher  is  not  a  munici- 
pal affair,  which  may  by  a  freeholder's  char- 
ter be  regulated  in  a  manner  in  conflict  with 
that  provided  by  the  general  law.  Barthel 
V.  San  Jose  Bd.  of  Education,  153  Cal.  376, 
95  Pac.  892. 

75.  Bays  v.  State,  6  Nebr.  167;  Mason  v. 
Brookfield  School  Dist.  No.  14,  20  Vt.  487; 
Conner  v.  Wiggins,  10  N.  Brunsw.  185. 

Under  Colo.  Gen.  St.  §  3046,  giving  school- 
boards  the  power  to  employ  and  dismiss 
teachers,  a  taxpayer  cannot  sue  to  enjoin  the 
dismissal  of  a  teacher.  Pitkin  County  School 
Dist.  No.  1  V.  Carson,  9  Colo.  App.  6,  46 
Pac.  846. 

76.  Carver  v.  Battle  Creek  Tp.  School  Dist. 
No.  6,  113  Mich.  524,  71  N.  W.  859  (board 
of  school  commissioners)  ;  Armstrong  v. 
School  Dist.,  19  Mo.  App.  462  (county  com- 
missioner) ;  People  V.  Board  of  Education, 
2  Abb.  Pr.  N.  S.  (N.  Y.)  177,  32  How.  Pr. 
167  (holding  that  the  power  of  removing 
principals  or  vice-principals  is  vested  ex- 
clusively in  the  board  of  education  of  the 
city  of  New  York  by  the  act  of  1864,  section 
12);  Dillon  V.  Meyers,  3  Pa.  L.  J.  168,  552 
(holding  that  school  directors  are  made  the 
legal  visitors  of  the  schools  and  may  suspend 
or  dismiss  teachers). 

77.  Putnam  v.  Irvington  School  Town,  69 
Ind.  80;  Crawfordsville  v.  Hays,  42  Ind.  200, 
holding,  however,  that  the  latter  part  of 
Rev.  St.  (1865)  §  28,  which  relates  to  the 
power  of  a  majority  of  the  voters  of  the 
school-district  to  effect  the  dismissal  of 
teachers,  does  not  apply  to  cities  and  incor- 
porated towns. 


Reinstatement. —  Where  by  statute  the 
power  to  dismiss  teachers  is  primarily  in 
the  school-district,  except  that  if  it  neglects 
or  refuses  to  act  the  district  committee  is 
authorized  to  do  so,  and  a  teacher  is  dis- 
missed by  the  committee  and  the  district 
votes  to  reinstate  him,  it  is  the  duty  of  the 
committee  to  conform  to  such,  action,  Gil- 
man  V.  Bassett,  33  Conn.  298. 

78.  Henderson  v.  Hammond,  19  Ala.  340. 

79.  California. — ^  Barthel  v.  San  Jose  Bd. 
of  Education,  153  Cal.  376,  95  Pac.  892 
(holding  that  the  school-board  may  remove 
at  pleasure  a  teacher  who  does  not  hold  a 
certificate)  ;  Stockton  v.  San  Jose  Bd.  of 
Education,  145  Cal.  246,78  Pac.  730  (holding 
that  the  board  of  education  has  a  right  to 
remove  any  teacher,  including  those  elected 
to  permanent  positions,  at  will,  except  such 
teachers  holding  permanent  positions  as  have 
been  favorably  reported  upon  by  the  commit- 
tee of  classification)  ;  Kennedy  v.  San  Fran- 
cisco Bd.  of  Education,  82  Cal.  483,  12  Pac. 
1042;  Bradley  v.  San  Francisco  Bd.  of  Edu- 
cation, 1  Cal.  App.  212,  81  Pac.  1036  (hold- 
ing that  the  clause  of  Pol.  Code,  §  1793, 
protecting  holders  of  teachers'  certificates 
from  removal  without  cause,  applies  only  to 
holders  of  "  general  city  certificates,"  and 
that  a  holder  of  a  special  city  certificate, 
authorizing  him  to  teach  mechanical  drawing 
only,  is  removable  at  the  pleasure  of  the 
board) . 

Missouri. —  McLellan  v.  St.  Louis  Public 
School,  15  Mo.  App.  362. 

Nebraska. —  Jones  v.  Nebraska  City,  1 
Nebr.  176. 

New  York. —  People  v.  New  York  Bd.  of 
Education,  69  Hun  212,  23  N.  Y.  Suppl.  473 
[affirmed  in  142  N.  Y.  627,  37  N.  E.  565]; 
Kelderhouse  v.  Brown,  17  Abb.  N.  Cas.  401 
[distinguishing  Finch  v.  Cleveland,  10  Barb. 
290],  holding  that  a  sole  trustee  of  a  school- 
district  may  dismiss  a  teacher  at  any  time, 
although  his  contract  for  services  has  not 
expired,  and  although  he  is  properly  qualified 
and  performs  his  services  in  a  proper  manner. 

Tennessee. —  Weatherly  v.  Chattanooga, 
(Ch.  App.  1898)  48  S.  W.  136. 

Wisconsin. —  Gillan  v.  Normal  Schools.  88 
Wis.  7,  58  N.  W.  1042,  24  L.  H.  A.  336. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  302. 

Statute  and  rules  part  of  contract. —  A 
statute,  or  rules  passed  and  adopted  by  a 
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has  no  fixed  term  of  employment. Under  most  statutes,  however,  a  teacher 
who  has  been  employed  for  a  definite  term  may  be  dismissed  only  at  the  end  of 
his  term  of  employment, or  if  before  the  expiration  of  such  time,  only  for  a  just 
and  sufficient  cause.  Where  the  statute  specifically  enumerates  the  causes  for 
which  a  teacher  may  be  removed  or  dismissed,  he  ordinarily  cannot  be  removed 
or  dismissed  for  any  other  cause,  unless  the  contract  of  employment  reserves 
the  right  to  dismiss  for  other  causes.^*  It  has  been  held  that  the  power  of  a  par- 
ticular board  to  revoke  a  teacher^s  license  or  certificate  for  certain  causes  does 
not  exclude  the  school-board's  authority  to  remove  a  teacher  for  a  good  cause. 
A  statutory  provision  forbidding  the  removal  of  a  teacher  except  for  cause  is 
retrospective  in  its  operation  so  as  to  protect  a  teacher,  elected  before  its  enact- 


school-board,  providing  for  the  dismissal  of 
teachers  at  the  pleasure  of  the  school-board, 
enters  into  and  forms  a  part  of  the  contract 
made  by  the  board  with  a  teacher  for  his 
services,  and  authorizes  his  dismissal  by  the 
board  whenever  in  its  judgment  public  neces- 
sity or  convenience  requires  it.  Jones  v. 
Nebraska  City,  1  Nebr.  176;  Weatherly  V- 
Chattanooga,  (Tenn.  Ch.  App.  1898)  48  S.  W. 
136.  But  see  School  Dist.  No.  3  v.  Hale, 
15  Colo.  367,  25  Pac.  308,  holding  that  a 
rule  in  a  teacher's  hand-book  to  the  effect 
that  the  tenure  of  office  of  all  teachers,  re- 
gardless of  contract,  shall  be  at  the  pleasure 
of  t-he  board,  is  of  no  value  as  a  defense  to 
an  action  on  a  contract  for  a  specified  term. 

80.  Marion  'C,  Oakland  Bd.  of  Education, 
97  Cal.  606,  32  Pac.  643,  20  L.  R.  A.  197. 

81.  Marion  t*.  Oakland  Bd.  of  Education, 
97  Cal.  606,  32  Pac.  643,  20  L.  R.  A.  197 
[distinguishing  Kennedy  v.  San  Francisco 
Bd.  of  Education,  82  Cal.  483,  22  Pac. 
1042]. 

82.  California. —  Stockton  v.  San  Jose  Bd. 
of  Education,  145  Cal.  246,  78  Pac.  730; 
Bradley  v.  San  Francisco  Bd.  of  Education, 
1  Cal.  App.  212,  81  Pac.  1036. 

Colorado. —  School  Dist.  No.  26  V.  McComb, 
18  Colo.  240,  32  Pac.  424. 

Indiana. —  Crawfordsville  v.  Hays,  42  Ind. 
200;  Milford  School  Town  v.  Zeigler,  1  Ind. 
App.  138,  27  N.  E.  303,  holding  that  a  con- 
tract with  a  teacher  cannot  be  annulled  by 
abolishing  the  department  in  which  he  is  en- 
gaged to  teach. 

Kansas. —  Ottawa  Bd.  of  Education  v. 
Cook,  3  Kan.  App.  269,  45  Pac.  119. 

Maryland. —  Underwood  v.  Prince  George 
County  School  Com'rs,  103  Md.  181,  63  Atl. 
221. 

Nebraska. —  Wallace  v.  School  Dist.  No. 
27,  50  Nebr.  171,  69  N.  W.  772;  Bays  v. 
State,  6  Nebr.  167. 

New  York.- — People  v.  New  York  Bd.  of 
Education,  174  N.  Y.  169,  66  N.  E.  674 
[affirming  78  N.  Y.  App.  Div.  501,  79  N.  Y 
Suppl.  624] ;  Steinson  v.  New  York  Bd.  of  Edu- 
cation, 165  N.  Y.  431,  59  N.  E.  300  [affirming 
49  N.  Y.  App.  Div.  143,  63  N.  Y.  Suppl. 
128  {reversing  27  Misc.  687,  58  N.  Y.  Suppl. 
734)  ] ;  Moore  v.  New  York  Bd.  of  Education, 
121  N.  Y.  App.  Div.  862,  106  N.  Y.  Suppl. 
983  [affirmed  in  195  N.  Y.  601,  88  N.  E. 
645,  195  N.  Y.  614,  89  N.  E.  1105];  Bogert 
V.  New  York  Bd.  of  Education,  106  N.  Y. 


App.  Div.  56,  94  N.  Y.  Suppl.  180  [affirming 
44  Misc.  10,  89  N.  Y.  Suppl.  737];  Finch  v. 
Cleveland,  10  Barb.  290. 

Oklahoma. — Grant  County  School  Dist.  No. 
94  V.  Gautier,  13  Okla.  194,  73  Pac.  954. 

Tennessee. —  Twenty-third  Dist.  School  Di- 
rectors V.  Leak,  (Ch.  App.  1898)  48  S.  V^. 
692. 

Vermont. —  Holden  v.  Shrewsbury  School 
Dist.  No.  10,  38  Vt.  529. 

Wisconsin. —  Scott  v.  Joint  School  Dist. 
No.  16,  51  Wis.  554,  8  N.  W.  398. 

Canada. —  Raymond  v.  Cardinal  School 
Trustees,  14  Ont.  App.  562. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  302. 

83.  Barthel  v.  San  Jose  Bd.  of  Education, 
153  Cal.  376,  95  Pac.  892;  Kennedy  v.  San 
Francisco  Bd.  of  Education,  82  Cal.  483,  22 
Pac.  1042;  Searsmont  v.  Farswell,  3  Me.  450; 
Thompson  v.  Gibbs,  97  Tenn.  489,  37  S.  W. 
277,  34  L.  R.  A.  548 ;  Butcher  v.  Charles,  95 
Tenn.  532,  32  S.  W.  631.  But  compare  Board 
of  Education  v.  Stotlar,  95  111.  App.  250. 

Marriage  of  female  teacher. —  The  pro- 
visions of  the  Greater  New  York  Charter 
that  teachers  in  public  schools  shall  hold 
their  positions  subject  only  to  the  limitations 
of  the  act,  and  to  reassignment  or  removal 
for  cause  after  trial  on  charges  of  gross  mis- 
conduct, insubordination,  neglect  of  duty,  or 
general  inefficiency,  are  exclusive  and  a  by- 
law of  a  board  of  education  providing  that 
if  a  female  teacher  marry  her  place  shall 
become  vacant,  is  void  as  in  conflict  with 
the  charter.  People  v.  Maxwell,  177  N.  Y. 
494,  69  N.  E.  1092  [reversing  87  N.  Y.  App. 
Div.  131,  83  N.  Y.  Suppl.  1098], 

84.  School  Directors  v.  Ewington,  26  111. 
App.  379;  Wallace  v.  School  Dist.  No.  27, 
50  Nebr.  171,  69  N.  W.  772.  And  see  infra, 
III,  H^  4,  d.  Contra,  Thompson  v.  Gibbs,  97 
Tenn.  489,  37  S.  W.  277,  34  L.  R.  A.  548, 
holding  that  such  a  reservation  is  not  au- 
thorized by  law  and  is  void. 

85.  School  Dist.  v.  Maury,  53  Ark.  471,  14 
S.  W.  669;  Raymond  v.  Cardinal  School 
Trustees,  14  Ont.  App.  562.  Compare  Arnold 
V.  School  Dist.,  78  Mo.  226;  Oakes  v.  School 
Dist.  No.  3,  98  Mo.  App.  163,  71  S.  W.  1060, 
holding  that  under  Rev.  St.  (1899)  §  9767, 
a  board  of  school  directors  cannot  dismiss 
a  regularly  qualified  teacher  who  is  employed 
under  contract  for  a  specified  number  of 
months,  but  that,  should  a  teacher's  eertifi- 


[III,  H,  4,  b] 


SCHOOLS  AND  SCHOOL-DISTRICTS   [35  Cyc]  1089 


ment,  in  his  right  to  continue  in  his  position, and  such  a  provision  may  be  vio- 
lated by  a  transfer  of  a  teacher,  involving  a  loss  of  pay  and  rank,  as  by  a  removal 
from  a  higher  to  a  lower  grade, or  even  by  a  transfer  to  a  higher  grade  or  depart- 
ment, unless  the  work  is  in  the  same  general  line  as  that  of  the  first  employment, 
and  the  offer  of  the  new  position  is  such  that  its  acceptance  will  not  amount  to 
a  modification  of  the  original  contract. 

e.  Causes  For  Removal  or  Dismissal.  As  a  general  rule  a  school-teacher 
ma}^  be  removed  or  dismissed  before  the  expiration  of  his  term  of  service,  for 
any  cause  that  renders  him  unfit  to  be  a  teacher  in  the  public  school,  so  that 
the  best  interests  of  the  school  require  that  he  should  be  removed  or  dismissed/'^ 
such  as  for  a  violation  of  the  rules  and  regulations  of  the  school-board, or 
for  incompetency,^^  failing  to  manage  and  control  the  school/^  improper  con- 


cate  be  revoked,  the  contract  is  thereby  an- 
nulled. 

86.  Kennedy  'C.  San  Francisco  Bd.  of  Edu- 
cation, 82  Cal.  483,  22  Pac.  1042. 

87.  Fairchild  r.  San  Francisco  Bd.  of  Edu- 
cation, 107  Cal.  92,  40  Pac.  26;  Kennedy  v. 
San  Francisco  Bd.  of  Education,  82  Cal.  483, 
22  Pac.  1042;  People  v.  New  York  Bd.  of 
Education,  174  N.  Y.  169,  66  N.  E.  674 
[affirming  78  N.  Y.  App.  Div.  501,  79  N.  Y. 
Suppl.  624];  In  re  Gleese,  50  N.  Y.  Super. 
Ct.  473,  67  How.  Pr.  372. 

88.  Jackson  i:.  Steamboat  Rock  Independent 
School  Dist.,  110  Iowa  313,  81  N.  W.  596. 

89.  Ft.  Smith  School  Dist.  v.  Maury,  53 
Ark.  471,  14  S.  W.  669;  Kennedy  v.  San 
Francisco  Bd.  of  Education,  82  Cal.  483,  22 
Pac.  1042;  Robinson  v.  District  No.  4  School 
Directors,  96  111.  App.  604;  Board  of  Educa- 
tion V.  Stotlar,  95  111.  App.  250;  Moulton 
Tp.  Sub-School  Dist.  No.  7  v.  Burton,  26  Ohio 
St.  421. 

There  may  be  causes  for  the  removal  of  a 
teacher  affecting  the  discipline  of  the  school 

over  which  he  presides,  entirely  outside  of 
any  question  of  his  learning,  ability,  power 
of  enforcing  discipline,  or  moral  qualities,  and 
outside  of  his  own  acts.  McLellan  v.  St. 
Louis  Public  Schools,  15  Mo.  App.  362. 

That  scholars  and  parents  are  dissatisfied 
with  a  school-teacher  is  not  a  sufficient  cause 
for  dismissing  him,  before  the  expiration  of 
his  term;  but  only  unfaithfulness  or  incom- 
petency will  justify  his  dismissal.  Paul  v. 
Hartland  School  Dist.  No.  2,  28  Vt.  575. 

Removal  of  school  superintendent  for 
cause  see  Freeman  v.  Bourne,  170  Mass.  289, 
49  N.  E.  435,  39  L.  R.  A.  310. 

90.  Kennedy  v.  San  Francisco  Bd.  of  Edu- 
cation, 82  Cal.  483,  22  Pac.  1042. 

As  to  religious  exercises. —  Where  a  teacher 
after  due  notice  refuses  to  obey  a  rule  pro- 
hibiting the  reading  of  the  Bible  in  school, 
and  other  religious  exercises,  and  continues 
such  exercises,  such  act  of  insubordination 
is  a  violation  of  his  contract  for  which  he 
may  be  dismissed.  New  Antioch  Bd.  of  Edu- 
cation ?;.  Pulse,  10  Ohio  S.  &  C.  PI.  Dec.  17, 
7  Ohio  N.  P.  58. 

Vaccination. —  The  refusal  of  a  teacher  to 
comply  with  a  regulation  requiring  teachers 
to  be  vaccinated  is  a  sufficient  cause  for  his 
removal.  Lyndall  r.  Philadelphia  High 
School,  19  Pa.  Super.  Ct.  232  [affirming  10 
Pa.  Dist.  665,  25  Pa.  Co.  Ct.  647]. 
[69] 


91.  Ai^Jcansas. —  Ft.  Smith  School  Dist.  v. 
Maury,  53  Ark.  471,  14  S.  W.  669. 

California. —  Kennedy  v.  San  Francisco 
Bd.  of  Education,  82  Cal.  483,  22  Pac.  1042. 

loiva. —  Hull  V.  Aplington  Independent 
Dist.,  82  Iowa  686,  46  N.  W.  1053,  48  N.  W. 
82,  10  L.  R.  A.  273;  Smith  v.  Knox  Dist. 
Tp.,  42  Iowa  522. 

Michigan. —  Carver  v.  Battle  Creek  Tp. 
School  Dist.  No.  6,  113  Mich.  524,  71  N.  W. 
859. 

Nebraska. —  Bays  v.  State,  6  Nebr.  167. 

New  York. —  People  v.  New  York  Bd.  of 
Education,  3  Hun  177,  5  Thomps.  &  C. 
334. 

Tennessee. —  Morley  v.  Power,  10  Lea  219. 

Vermont. —  Holden  v.  Shrewsbury  School 
Dist.  No.  10,  38  Vt.  529. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  302. 

Statement  of  rule. —  Where  a  teacher  in  a 
public  school,  although  he  has  been  employed 
for  a  definite  length  of  time,  proves  to  be  in- 
competent and  unable  to  teach  the  branches 
of  instruction  he  is  employed  to  teach, 
either  from  a  lack  of  learning  or  from  an 
utter  lack  of  capacity  to  impart  learning  to 
others,  he  may  be  dismissed  from  such  em- 
ployment. Crawfordsville  v.  Hays,  42  Ind. 
200. 

Cruel  treatment  and  profane  and  abusive 
language  toward  pupils  constitutes  "  incom- 
petency or  immorality,"  within  the  meaning 
of  a  provision  authorizing  a  dismissal  for 
such  causes.  Arnold  v.  School  Dist.,  78  Mo. 
226. 

Failing  to  have  the  requisite  qualifications 
of  temper  and  discretion  of  a  good  teacher 
justifies  a  teacher's  dismissal.  Robinson  v. 
District  No.  4  School  Directors,  96  111.  App. 
604. 

Mistakes  in  occasional  instances,  one.  two. 
three,  or  even  more,  will  hot  necessarily  show 
a  teacher  incompetent  to  teach  that  subject 
or  branch  of  instruction  in  which  the  mis- 
takes were  made.  Holden  v.  Shrewsbury 
School  Dist.  No.  10,  38  Vt.  529. 

A  teacher  cannot  be  dismissed  before  ren- 
dering any  services,  for  incompetency,  where 
he  has  a  proper  certificate  and  has  been  em- 
ployed by  the  board  with  knowledge  of  his 
(iu;ililieati<ins.  Farrell  r.  Rubicon  Tp.  School- 
Dist.  No.  2,  98  :\Iich.  43,  56  N.  W.  1053. 

92.  Eastman  r.  Kapids  Dist.  Tp.,  21  Iowa 
590,  holding  that  a  teacher  may  be  dismissed 
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duct,^^  immorality,^*  negligence,  or  inattention  to  duty,^^  or  for  failing  in  any  other 
respect  to  perform  his  obligations  as  teacher,  which  arise  from  the  express  terms  of 
his  contract  or  by  necessary  implication.^^  It  has  also  been  held  that  a  teacher 
may  be  dismissed  where  by  a  change  in  the  conduct  of  the  schools  his  services 
are  no  longer  needed,*^'  or  where  the  funds  for  maintaining  the  school  have  become 
exhausted. 

d.  Contracts  Reserving  Right.    Notwithstanding  the  statutory  provisions 


for  a  failure  to  control  the  school,  even 
though  he  is  not  unfaithful  in  the  discharge 
of  his  duties. 

93.  Morley  v.  Power,  10  Lea  (Tenn.)  219. 
Refusing  to  receive  back  a  pupil  whom  he 

has  suspended,  after  his  action  has  been  over- 
ruled by  the  school  directors,  justifies  the 
dismissal  of  a  school-teacher.  Parker  v.  Jef- 
ferson County  School  Dist.  No.  38,  5  Lea 
(Tenn.)  525. 

94.  School-Dist.  v.  Maury,  53  Ark.  471,  14 
S.  W.  669;  McLellan  v.  St.  Louis  Public 
Schools,  15  Mo.  App.  362  (holding  that  a 
school-teacher  may  be  removed,  upon  his  be- 
ing charged  in  a  divorce  suit,  with  having 
committed  various  acts  of  adultery)  ;  Edin- 
boro  Normal  School  v.  Cooper,  150  Pa.  St. 

24  Atl.  348;  Custer  v.  Prospect  Park 
School  Dist.,  12  Pa.  Super.  Ct.  102. 

That  a  teacher  is  on  bail  for  attempted 
rape,  and  is  reported  to  be  the  father  of 
illegitimate  children,  is  sufficient  cause  for 
rescinding  his  contract.  Tingley  v.  Vaughn, 
17  111.  App.  347. 

95.  Smith  f.  Knox  Dist.  Tp.,  42  Iowa  522 ; 
Morley  i).  Power,  10  Lea  (Tenn.)  219;  Doe 
r.  Cole,  6  C.  &  P.  359,  25  E.  C.  L.  474. 

Where  a  school-teacher  leaves  his  place  in 
the  school,  placing  a  substitute  therein  to 
teach,  and  fails  to  resume  his  place  when 
requested  by  the  principal  having  charge  of 
the  school,  and  when  asked  for  an  explana- 
tion by  the  directors  gives  none,  except  that 
h^  has  furnished  a  competent  substitute  to 
teach  in  his  place  and  will  resume  as  soon 
as  vacation  is  over,  it  is  a  good  cause  for 
his  dismissal.  School  Directors  f.  Hudson, 
88  111.  563. 

Tardiness.—  Where  one  teaching  school  in 
the  fall  and  winter  season  is  tardy  from  fif- 
teen to  thirty  minutes  two  or  three  days  of 
each  week,  and  has  the  key  to  the  school- 
house  so  that  the  school  children  cannot  enter 
until  he  arrives,  and  the  directors  repeatedly 
expostulate  with  him  for  his  tardiness,  but 
without  effect,  they  have  a  legal  right  to 
dismiss  him  for  that  reason.  School  Direct- 
ors r.  Birch,  93  111.  App.  499. 

Unavoidable  delay  in  opening  school. — 
Where  nothing  is  said  either  in  the  contract 
of  employment  or  in  the  minutes  of  the 
school-board  that  the  contract  shall  be  void 
if  the  teacher  does  not  begin  to  teach  on  a 
specified  date,  although  after  the  contract  is 
signed  one  of  the  board  suggests  that  if  the 
teacher  does  not  begin  at  the  specified  date 
the  contract  shall  be  void,  the  fact  that  the 
teacher  is  unable  to  begin  on  the  date  speci- 
fied, but  arrives  two  days  later  and  on  the 
day  following  presents  himself  at  the  school- 
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house  to  teach,  is  no  cause  for  the  termina- 
tion of  his  contract.  Turner  v.  Hampton,  97 
S.  W.  761,  30  Ky.  L.  Rep.  179. 

96.  Crawfordsville  v.  Hays,  42  Ind.  200. 
Expiration  of  license. —  A  recital  in  the 

contract  of  employment  of  a  teacher  that  he 
holds  a  license  of  a  certain  grade  is  not  a 
warranty  that  he  will  continue  to  hold  such 
license,  and  the  fact  that  after  the  contract 
is  executed  and  before  the  school  begins,  such 
teacher  takes  an  examination,  as  his  license 
has  nearly  expired,  wherein  he  receives  a  li- 
cense of  a  lower  grade,  does  not  justify  a  re- 
scission of  his  contract  in  the  absence  of  any 
provision  in  the  contract  stipulating  that  it 
shall  terminate  in  such  an  event.  School 
Dist.  No.  23  i-.  Ozmer,  81  Ark.  194,  98  S.  W. 
974.  See  also  Steinson  v.  New  York  City  Bd. 
of  Education,  165  N.  Y.  431,  59  N.  E*!  300 
lafflrming  49  N.  Y.  App.  Div.  143,  63  N.  Y. 
Suppl.  128]. 

Marriage. —  A  contract  to  teach,  procured 
upon  the  condition  that  the  teacher  will  re- 
main unmarried  during  the  school-term,  may 
be  rescinded  upon  the  failure  to  perform  such 
condition.  Guilford  School  Tp.  v.  Roberts, 
28  Ind.  App.  355,  62  N.  E.  711. 

Where  the  contract  requires  a  teacher  to 
keep  a  correct  list  of  pupils,  and  authorizes 
his  dismissal  for  a  breach  of  contract  or  a 
failure  to  observe  the  rules  of  the  district 
board,  a  teacher  keeping  such  list  cannot  be 
dismissed  for  failure  to  keep  a  grade  register 
as  required  by  a  rule  of  the  superintendent 
of  public  instruction.  Carver  V.  Battle 
Creek  Tp.  School  Dist.  No.  6,  113  Mich.  524, 
71  N.  W.  859. 

97.  Cusack  v.  New  York  Bd.  of  Education, 
174  N.  Y.  136,  66  N.  E.  677  [reversing  78 
N.  Y.  App.  Div.  470,  79  N.  Y.  Suppl.  803] ; 
People  V.  New  York  Bd.  of  Education,  114  N.  Y. 
App.  Div.  1,  99  N.  Y.  Suppl.  737  [affirmed 
in  187  N.  Y.  535,  80  N.  E.  1116].  See  also 
O'Learv  v.  New  York  Bd.  of  Education,  174 
N.  Y.  511,  66  N.  E.  1113  [reversing  78  N.  Y. 
App.  Div.  475,  79  N.  Y.  Suppl.  806]. 

A  resolution  of  a  school-board  requesting 
a  teacher  to  resign  is  not  equivalent  to  a 
removal,  on  the  ground  that  his  services  are 
no  longer  necessary.  Kennedy  v.  Snohomish 
County  School  Dist.  No.  1,  20  Wash.  399,  55 
Pac.  567. 

98.  New  Castle  County  School  Dist.  No.  7 
V.  Walker,  2  Houst.  (Del.)  21;  Morley  v. 
Power,  10  Lea  (Tenn.)  219.  But  see  Har- 
mony School  Tp.  V.  Moore,  80  Ind.  276. 

That  there  are  not  sufficient  funds  in  the 
treasury  or  collectable  to  pay  the  compensa- 
tion agreed  upon  does  not  justify  a  school- 
board  in  violating  a  contract  of  employment 
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relating  to  the  dismissal  of  teachers, '-^"-^  a  contract  of  employment  of  a  teacher 
may  reserve  to  the  school-board  the  right  to  dismiss  the  teacher  at  any  time  ^  if 
he  fails  to  give  satisfaction,^  by  giving  him  a  prescribed  notice.^  Under  such 
reserved  power  the  school-board  has  a  right  to  determine  without  any  formal 
trial  what  is  required  to  give  satisfaction,  and  w^hether  it  is  in  fact  being  given 
by  a  teacher,  and  if  not,  to  dismiss  him;^  but  such  right  must  be  exercised  in 
good  faith,  and  without  passion,  prejudice,  or  caprice,  and  upon  grounds  affecting 
the  teacher's  efficiency  and  usefulness.*^ 

e.  .  Waiver  of  Right.  A  school-board  may  by  its  conduct  waive  a  compliance, 
on  the  part  of  a  teacher,  with  regulations  intended  for  his  guidance;  ^  but  it  cannot 
waive  compliance  with  undertakings  or  requirements  which  are  for  the  benefit  of 
the  school,  its  pupils  and  patrons,  and  therefore  cannot  waive  its  right  to  dismiss 
a  teacher  whose  misconduct  and  inefficiency  impairs  his  services  or  prejudices 
the  welfare  of  the  school.'^  A  dismissal  which  has  been  irregularly  made  may  be 
waived.^ 

f.  Mode  of  Removal  or  Dismissal  —  (i)  In  General,  A  school-board  hav- 
ing authority  to  remove  or  dismiss  a  teacher  cannot  arbitrarily  exercise  such  power, 
but  must  act  with  discretion  and  judgment,  and  take  all  necessary  steps  to  inform 
itself  before  proceeding  to  remove  or  dismiss  the  teacher.*^    Where  the  statute 


of  a  teacher.  Rudy  v.  Poplar  Bluff  School 
Dist.,  30  Mo.  App.  il3. 

99.  School  Directors  v.  Ewington,  26  111. 
App.  379 ;  Armstrong  v.  Union  School  Dist., 
28  Kan.  345;  Grant  County  School  Dist.  No. 
94  D.  Gautier,  13  Okla.  194,  73  Pac.  954, 
holding  that  a  school-board  may  contract 
Avith  a  teacher  giving  the  board  authority  to 
remove  the  teacher  for  the  statutory  or  other 
causes, 

1.  Olney  School  Dist.  v.  Christy,  81  111. 
App.  304,  holding  that  under  a  contract  to 
teach  a  school  containing  the  clause  "  the 
continuance  of  an  engagement  with  teachers 
is  at  the  option  of  the  directors,"  the  direct- 
ors may  dismiss  a  teacher  at  any  time,  and 
that  such  an  option  is  exercised  by  a  request 
for  the  teacher's  resignation. 

2.  School  Directors  v.  Ewington,  26  III. 
App.  379;  Wyandotte  County  School  Dist. 
No.  5  V.  Colvin,  10  Kan.  283;  Brown  v. 
Cowley  County  School  Dist.  No.  41,  1  Kan. 
App.  530,  40  Pac.  826;  Richardson  v.  West- 
minster School  Dist.  No.  10,  38  Vt.  602,  hold- 
ing that  the  dissatisfaction  must  be  with  the 
teacher's  work,  and  not  his  personal  unpopu- 
larity in  the  district.  But  see  Gillan  v.  Nor- 
mal Schools  Bd.  of  Regents,  88  Wis.  7,  58 
N.  W.  1042,  24  L.  R.  A.  336;  Tripp  v.  Utica 
School-Dist.  No.  3,  50  Wis.  651,  7  N.  W.  840, 
holding  that  such  a  reservation  in  a  contract 
of  employment  is  unauthorized  under  the 
Wisconsin  law  and  is  inoperative. 

3.  Armstrong  r.  Union  School  Dist.  No.  1, 
28  Kan.  345;  Voss  v.  Feurmann,  (Tex.  Civ. 
App.  1893)  23  S.  W.  936;  Greenlees  v.  Picton 
Public  School  Bd.,  2  Ont.  L.  Rep.  387.  See 
also  Pottle  V.  Sharp,  65  L.  J.  C^i.  908,  75 
L.  T.  Rep.  N.  S.  265;  Ryan  v.  Jenkinson,  25 
L.  J.  Q.  B.  11. 

A  provision  authorizing  a  teacher's  dis- 
missal at  any  time  on  thirty  days'  notice  is 
not  beyond  the  power  devolving  upon  a 
school-district,  and  a  notice  to  tenninate  is 
effectual,   although   given   before   the  com- 


mencement of  the  services.  Dees  v.  Detroit 
Bd.  of  Education,  146  Mich.  64,  109  N.  W. 
39. 

4.  School  Directors  f.  Ewington,  26  111. 
App.  379;  Armstrong  v.  Union  School  Dist. 
No.  1,  28  Kan.  341;  Kingston  v.  Decatur  Tp. 
School  Dist.  No.  5,  140  Mich.  603,  104  N.  W. 
28,  holding  that  such  a  reserved  power  au- 
thorizes a  school-board  to  dispense  with  a 
teacher's  services  for  the  spring  term,  on  its 
being  dissatisfied  with  his  Avork  during  the 
winter  term,  and  by  so  notifying  him  before 
the  commencement  of  the  spring  term, 

5.  School  Directors  v.  Ewington,  26  111. 
App.  379;  Ilenrv  School  Tp.  v.  Meredith,  32 
Ind.  App.  607,  70  N.  E.  393  (holding  that  a 
stipulation  that  the  contract  "  is  to  be  good 
as  long  ...  as  the  trustees  see  fit  "  does  not 
authorize  a  trustee  to  terminate  the  contract 
arbitrarily  and  without  cause)  ;  Lafayette 
School  City  v.  Bloom,  17  Ind.  App.  461.  46 
N.  E.  1016;  Grant  County  School  Dist.  No. 
94  V,  Gautier,  13  Okla.  194,  73  Pac.  954. 

6.  School-Dist.  V.  Maury,  53  Ark.  471,  14 
S.  W.  669. 

7.  School-Dist.  f.  Maurv.  53  Ark.  471,  14 
S.  W.  669. 

The  statutory  power  of  removing  a  school- 
teacher becomes  part  of  his  contract  ot  em- 
ployment, and  a  school-board  can  make  no 
by-law  or  contract  by  which  such  contract  is 
bargained  away,  limited,  or  restricted..  Gillau 
V.  Normal  Schools  Bd.  of  Regents,  SS  Wis.  7, 
58  N.  W.  1042,  24  L.  R.  A.  336. 

8.  Finch  c.  Cleveland,  10  Barb.  (N.  Y.) 
290. 

9.  Grant  Countv  Scliool  Dist.  No.  94  v. 
Gautier,  13  Ok  In.  194,  73  Pac.  954. 

A  school-board  acting  in  conjunction  with 
a  county  superintendent  in  tli>nn>>inu  a 
teaclier  need  not  act  with  the  formality  of  a 
court,  but  may  adopt  such  a  nutde  of  proced- 
ure as  such  board  and  the  county  sujierin- 
tondent  may  for  tl^e  time  being  consider  the 
best  and  most  likely  to  do  justice  and  pro- 
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expressly  provides  that  the  removal  or  dismissal  shall  be  made  in  a  prescribed 
manner,  all  the  essential  steps  to  be  taken  must  be  at  least  substantially  complied 
with,  and  a  dismissal  by  any  other  method  than  that  prescribed  is  illegal. It 
has  been  held  under  the  various  statutes  that  a  teacher  may  be  dismissed  only 
upon  a  petition  of  the  voters  of  the  district  requesting  his  dismissal,"  that  due 
notice  of  the  dismissal  must  be  given, and  that  the  dismissal  must  be  in  writing 
under  the  hand  of  the  dismissing  officer, and  must  specifically  assign  the  cause 
for  dismissal.^*  A  removal  or  dismissal  by  a  school-board  or  committee  should 
be  made  by  at  least  a  majority  of  the  members  of  the  board  at  a  meeting  at  which 
all  the  members  are  present,  or  of  which  they  all  had  notice  and  an  opportunity 
to  attend,^^  and  must  be  in  compliance  with  any  special  statutory  requirements 
relative  thereto. A  school-board  may  reconsider  its  action  in  dismissing  a 
teacher.^^ 

(ii)  Necessity  For  Notice  and  Hearing.  Under  some  statutory  pro- 
visions the  removal  or  dismissal  of  a  school-teacher  may  be  made  summarily, 
without  asserting  or  showing  any  cause  therefor  or  giving  the  teacher  an  oppor- 
tunity to  be  heard, subject,  however,  under  some  statutes,  to  the  approval  of 


mote  the  best  interests  of  the  public.  Bour- 
bon County  School  Dist.  No.  23  v.  McCoy,  30 
Kan.  268,  1  Pac.  97,  46  Am.  Eep.  92. 

10.  Barthel  v.  San  Jose  Bd.  of  Education, 
153  Cal.  376,  95  Pac.  892  (holding  that  under 
the  San  Jose  Charter,  art.  9,  §§  5,  13,  a 
teacher  duly  elected  for  a  year  cannot  be 
legally  removed  except  upon  an  adverse  re- 
port of  the  classification  committee)  ;  Hull 
V.  Aplington  Independent  School-Dist.,  82 
Iowa  686,  46  N.  W.  1053,  48  N.  W.  82,  10 
L.  R.  A.  273;  Moore  v.  New  York  Bd.  of 
Education,  121  N.  Y.  App.  Div.  862,  106 
N.  Y.  Suppl.  983  [affirmed  in  195  N.  Y.  601, 
88  N.  E.  645,  195  N.  Y.  614,  89  N.  E.  1105]  ; 
Bogert  V.  New  York  Bd.  of  Education,  106 
N.  Y.  App.  Div.  56,  94  N.  Y.  Suppl.  180 
[affirming  44  Misc.  10,  89  N.  Y.  Suppl.  737]. 

11.  Rumble  v.  Barker,  27  Ind.  App.  69, 
60  N.  E.  956. 

Appeal  by  patrons  of  a  school  from  the 
decision  of  a  trustee  to  a  county  superintend- 
ent relative  to  the  dismissal  of  a  teacher  see 
Rumble  v.  Barker,  27  Ind.  App.  69,  60  N.  E. 
056. 

12.  See  Lariviere  v.  St.  Fulgence  School 
Trustees,  11  Quebec  Super.  Ct.  528. 

13.  Searsmont  v.  Farwell,  3  Me.  450. 

14.  Searsmont  v.  Farwell,  3  Me.  450. 

Letters  notifying  a  teacher  that  the  trus- 
tees believe  it  for  the  best  interests  of  the 
school  that  his  services  be  dispensed  with  do 
not  disclose  a  reason  for  his  dismissal  and 
are  insufficient.  Underwood  v.  Prince  George 
County  School  Com'rs,  103  Md.  181,  63  Atl. 
221. 

15.  Jackson  v.  Hampden,  16  Me.  184;  Wil- 
kinson V.  Malin,  2  Cromp.  &  J.  636,  1  L.  J. 
Exch.  234,  2  Tyrw.  544;  Robertson  v.  Durham 
School  Dist.  No.  2,  34  N.  Brunsw.  103 ;  Green- 
lees  V.  Picton  Public  School  Bd.,  2  Ont.  L. 
Rep.  387. 

Adopting  report  of  committee. —  In  acting 
on  the  removal  of  a  teacher,  the  board  of  edu- 
cation is  not  confined  to  a  direct  vote  upon 
that  question,  but  may  effect  the  removal  by 
adopting  by  a  vote  of  the  requisite  majority, 
a  report  of  one  of  its  committees,  accom- 
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panied  by  a  resolution  for  such  removal, 
where  it  appears  that  it  was  the  intent  and 
purpose  of  the  board  to  include  the  passing 
of  the  resolution  in  the  adoption  of  the  re- 
port. People  V.  New  York  Bd.  of  Education, 
69  Hun  (N.  Y.)  212,  23  N.  Y.  Suppl.  473 
[affirmed  in  142  N.  Y.  627,  37  N.  E.  565]. 

16.  Heisey  r.  Risser,  3  Pa.  Super.  Ct.  196 
[affirming  18  Pa.  Co.  Ct.  325]. 

Balloting. —  A  provision  requiring  that  the 
names  of  directors  voting  for  a  certain 
teacher  be  entered  on  the  minutes  of  the 
board  by  the  secretary  is  mandatory,  and  a 
dismissal  by  secret  ballot  is  invalid.  Dy- 
berry  School  Dist.  v.  Mercer,  115  Pa.  St.  559, 
9  Atl.  64;  Heisey  v.  Risser,  3  Pa.  Super.  Ct. 
196  [affirming  IS  Pa.  Co.  Ct.  325].  And 
under  such  provision  a  minute  of  the  action 
of  the  board  showing  merely  that  "  the  mo- 
tion was  carried  "  is  insufficient.  Keating  V. 
Neary,  9  Kulp  (Pa.)  421. 

17.  Kellison  v.  Cascade  County  School 
Dist.  No.  1,  20  Mont.  153,  50  Pac.  421. 

18.  District  of  Columhia. —  U.  S.  i;.  Hoover, 
31  App.  Cas.  311,  holding  that  the  board  of 
education  of  this  district  may  inquire  into 
the  qualifications  of  a  teacher  of  the  public 
schools  and  dismiss  him,  without  giving  liim 
the  hearing  required  under  Act  Cong.  .June 
20,  1906,  c.  3446,  §  10,  which  provides  for  the 
protection  of  teachers  against  all  charges 
that  are  not  confined  to  the  professional 
qualifications  of  a  teacher. 

Idaho. —  Ewin  v.  Shoshone  County  Inde- 
pendent School  Dist.  No.  8,  10  Ida.  102,  77 
Pac.  222. 

IVeio  Yorfc.— People  v.  Hubbell,  38  N.  Y. 
Ap]).  Div.  194,  56  N.  Y.  Suppl.  642;  Dunavon 
V.  Hornellsville  Bd.  of  Education,  47  Hun  13; 
People  v.  Board  of  Education,  32  Misc.  63, 
66  N.  Y.  Suppl.  149;  Ridenour  v.  Brooklyn 
Bd.  of  Education,  15  Misc.  418,  37  N.  Y. 
Suppl.  109.  The  board  of  education  of  the 
city  of  New  York  has  the  power  and  right  to 
remove  any  teacher  upon  the  recommendation 
of  the  city  superintendent  of  schools,  wdthout 
a  hearing  or  assigning  any  cause  (People  V. 
New    York    Bd    of    Education,    69  Hun 
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a  particular  board  or  officer. ^'•^  But  under  most  provisions  unless  a  teacher  waives 
his  right  to  a  hearing  '^'^  he  cannot  be  removed  or  dismissed  before  the  end  of  his 
term,  even  for  statutory  causes  of  removal,  until  after  a  conviction  upon  a  fair 
hearing  of  charges  duly  preferred,^^  and  after  a  proper  notice  thereof  to  him 
and  an  opportunity  to  be  heard,^^  and  under  some  statutes  such  conviction  can 


212,  23  N.  Y.  Suppl.  473  [affirmed  in  142 
Y.  627,  37  N.  E.  565];  People  v.  New 
York  Bd.  of  Education,  52  N.  Y.  Super.  Ct. 
520 ) ,  and  AAdthout  passing  a  resolution  form- 
ally abolishing  the  position  (People  v.  New 
York  Bd.  of  Education,  114  N.  Y.  App.  Div. 
1.  99  N.  Y.  Suppl.  737  laffirmed  in  187  N.  Y. 
535,  80  N.  E.  1116]. 

England. —  Hayman  v.  Rugby  School  Gov- 
ernors, L.  R.  18  Eq.  28,  43  L.  J.  Ch.  834,  30 
L.  T.  Rep.  N.  S.  217,  22  Wkly.  Rep.  587; 
Reg.  v.  Darlington  Free  Grammar  School,  6 
Q.  B.  682,  9  Jur.  21,  14  L.  J.  Q.  B.  67,  51 
E.  C.  U  681;  Doe  V.  Cole,  6  C.  &  P.  359,  25 
E.  C.  L.  474;  Doe  v.  Willis,  5  Exch.  894,  20 
L.  J.  Exch.  85. 

Canada. —  Dunn  v.  Toronto  Bd.  of  Educa- 
tion, 7  Ont.  L.  Rep.  451. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  301. 

19.  People  V.  Hyde,  89  N.  Y.  11  (holding 
that  the  superintendent  of  public  instruction 
cannot  remove  the  principal  of  a  normal 
school  without  the  concurrence  of  the  local 
board,  in  whom  the  power  to  employ  is 
vested  subject  to  his  approval)  ;  People  v. 
Hubbell,  38  N.  Y.  App.  Div.  194,  56  N.  Y. 
Suppl.  642 ;  People  t\  New  York  Bd.  of  Edu- 
cation, 3  Hun  (N.  Y.)  177,  5  Thomps.  &  C. 
334;  People  v.  New  York  Bd.  of  Education, 
32  Misc.  (N.  Y.)  63,  66  N.  Y.  Suppl.  149. 

The  written  approval  of  a  majority  of  the 
district  inspectors,  and  on  appeal  of  the 
board  of  education,  is  required  in  order  to 
remove  a  teacher  of  a  public  school  in  New 
York  city  by  the  school  trustees  of  a  ward. 
People  V.  New  York  Bd.  of  Education,  3  Hun 
(N.  Y.)  177,  5  Thomps.  &  C.  234;  Matter  of 
Gleese,  50  N.  Y.  Super.  Ct.  473,  67  How.  Pr. 
372. 

20.  Kellison  v.  Cascade  County  School 
Dist.  No.  1,  20  Mont.  153,  50  Pac.  421,  hold- 
ing that  the  action  of  school  trustees  in  dis- 
missing a  teacher  without  a  hearing  is 
waived  by  his  appearing  and  asking  for  and 
being  granted  a  hearing  on  the  charge  made 
against  him,  resulting  in  his  being  found 
guilty. 

21.  California. — •  McKenzie  v.  San  Fran- 
cisco Bd.  of  Education,  1  Cal.  App.  406,  410, 
S2  Pac.  392,  394. 

District  of  Columhia. —  U.  S.  v.  Hoover,  31 
App.  Cas.  311. 

loLca. —  Curttriglit  i\  Center  Junction  In- 
de])endent  School  Dist.,  Ill  Iowa  20,  82  N.  W. 
444. 

Xew  York. —  Bogert  r.  Now  ^'ork  Bd.  of 
Education,  106  N.  Y.  App.  Div.  Ml  94  N.  Y. 
Su])pl.  180  [affirming  44  Misc.  10.  89  N.  Y. 
Su))pl.  737]  ;  People  r.  Board  of  Education, 
32  Misc.  63,  66  N.  Y.  Suppl.  149. 

Pennsylvania. —  Edinboro  Normal  School  v. 
Cooper,  150  Pa.  St.  78,  24  Atl.  348. 


Tennessee. —  Butcher  v.  Charles,  95  Tenn. 
532,  32  S.  W.  631;  Morley  v.  Power,  10  Lea 
219;  Morley  v.  Power,  5  Lea  691. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  301. 

School-board  as  accuser  and  judge. — Where 
a  school-board  constitutes  the  only  tribunal 
authorized  to  try  charges  against  a  teacher, 
it  is  no  ground  of  objection  to  a  trial  before 
them  that  they  were  accusers  rather  than 
judges,  and  because  of  their  prejudice.  White 
V.  Wohlenberg,  113  Iowa  236,  84  K  W.  1026. 

The  duties  of  a  school-board  in  investigat- 
ing the  facts  on  which  it  may  dismiss  a 
teacher  are  judicial.  Smith  v.  Knox  Dist. 
Tp.,  42  Iowa  522. 

Hearing  without  notice  —  second  trial. — 
Where  the  decision  of  a  school-board  in 
dismissing  a  teacher  is  reversed  by  a 
county  superintendent  because  the  teacher 
was  not  given  notice  of  the  hearing,  the 
teacher  is  not  entitled  to  an  injunction 
restraining  a  second  trial  on  new  charges, 
since  the  first  hearing  was  a  nullity  and 
could  not  operate  as  an  acquittal,  and 
the  fact  that  the  school-board  does  not  per- 
mit the  teacher  to  resume  his  school  after 
the  reversal  does  not  entitle  him  to  such  an 
injunction;  and  where  by  reason  of  such  an 
unv/arranted  injunction  the  hearing  of  such 
charges  against  the  teacher  are  delayed,  on 
dissolution  of  the  injunction,  the  hearing  will 
relate  back  to  the  time  originally  set  for  the 
investigation.  White  v.  Wohlenberg,  113 
Iowa  236,  84  N.  W.  1026. 

Right  to  be  attended  by  counsel  see  U.  S. 
i\  Hoover,  31  App.  Cas.  (D.  C.)  311. 

22.  Colorado. —  Huerfano  Countv  School 
Dist.  No.  26  V.  McComb,  18  Colo'.  240,  32 
Pac.  424. 

Idaho. —  Ewin  v.  Shoshone  County  Inde- 
pendent School  Dist.  No.  8,  10  Ida.  '  102.  77 
Pac.  222. 

Indiana. —  Rumble  r.  Barker,  27  Ind.  App. 
69,  60  N.  E.  956. 

lou-a. —  White  r.  Wolilenbero-.  113  Iowa 
236,  84  N.  W.  1026:  Benson  i\  Silver  Lake 
Dist.  Tp..  100  Iowa  328,  69  N.  W.  419. 

Montana. —  Kellison  r.  Cascade  Countv 
School  Dist.  No.  1,  20  Mont.  153.  50  Pac. 
421. 

Xctr  York. —  People  r.  New  York  Bd.  of 
Education,  174  N.  Y.  169.  66  N.  E.  674  [af- 
firming 78  N.  Y.  App.  Div.  501,  79  N.  Y. 
Suppl.  624]. 

Tennessee. —  Butcher  r.  Charles,  95  Tonn. 
532,  32  S.  W.  631;  Morlev  V.  Power,  5  Lea 
691. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  301. 

A  notice  that  the  directors  would  inquire 
into  the  teacher's  fitness  is  in.suliicient. 
Morley  r.  Power,  10  Lea  (Tenn.)  219. 
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be  had  only  after  the  specific  charges  against  him  are  established  by  the  testimony 
of  sworn  witnesses.^^ 

g.  Resignation  and  Abandonment.  A  teacher's  contract  of  employment  may 
also  be  terminated  his  resigning  and  abandoning  his  contract.^*  His  resigna- 
tion should  be  tendered  to  the  board  or  officer  that  has  the  power  of  removing 
or  dismissing  him,^'^  which  tender^  however,  is  a  mere  offer  and  is  not  binding  on 
either  party  until  it  is  accepted,^®  as  by  the  appointment  of  another  person  in 
the  teacher's  place,^^  and  may  be  withdrawn  at  any  time  before  it  is  acted  upon 
by  the  school-board.^^  The  resignation  of  a  teacher  should  not  be  induced  by 
fraud  or  duress,  and  if  it  is  so  induced,  reinstatement  may  be  compelled  by  the 
teacher.-^  The  failure  of  a  teacher,  employed  for  a  specified  number  of  months, 
to  finish  his  term  because  of  an  attempted  unauthorized  dismissal  amounts  to  a 
voluntary  abandonment.^^ 

h.  Rights  and  Remedies  of  Aggrieved  Teacher  —  (i)  In  General.  One 
appointed  as  a  school-teacher  cannot  maintain  a  bill  in  equity  in  the  name  of  the 
state  to  have  another  teacher  removed  in  his  favor,  since  he  has  an  adequate 
remedy  at  law.^^  Where  a  teacher  wrongfully  dismissed  continues  in  possession 
of  the  school  property,  a  court  of  equity  will  not  aid  the  school-board  in  dispos- 
sessing him.^^  It  has  been  held  that  mandamus  will  lie  at  the  instance  of  a  teacher 
to  enforce  his  rights  under  a  contract  to  teach. But  the  courts  will  not  enforce 
an  invalid  contract  of  employment  of  a  school-teacher  merely  because  its  failure 
to  do  so  will  result  in  the  closing  down  of  the  public  schools  of  the  district.^^ 


23.  Morley  v.  Power,  10  Lea  (Tenn.) 
219. 

24.  Curttriglit  v.  Center  Junction  Inde- 
pendent School  Dist.,  Ill  Iowa  20,  82  N.  W. 
444. 

25.  People  f.  Board  of  Education,  2  Abb. 
Pr.  N.  S.  (N.  Y.)  177,  32  How.  Pr.  167. 

26.  Curttright  r.  Center  Junction  Inde- 
pendent School  Dist.,  Ill  Iowa  20,  82  N.  W. 
444  (holding  that  the  fact  that  a  tender  of 
a  resignation  by  a  teacher  is  handed  to  the 
president  of  the  district  board  and  retained 
by  him  does  not  constitute  an  acceptance 
thereof,  where  it  remains  for  the  board  to 
act  on  the  tender)  ;  People  r.  Board  of  Edu- 
cation. 2  Abb.  Pr.  N.  S.  (N.  Y.)  177,  32  How. 
Pr.  167.  See  also  Underwood  r.  Prince 
George's  County  School  Com'rs,  103  Md.  181, 
63  Atl.  221. 

27.  People  v.  Board  of  Education,  2  Abb. 
Pr.  N.  S.  (N.  Y.)  177,  32  How.  Pr.  167. 

28.  Curttright  f.  Center  Junction  Inde- 
pendent School  Dist.,  Ill  Iowa  20,  82  N.  W. 
444. 

Sufficiency  of  abandonment. — The  fact  that 
a  teacher  tenders  his  resignation  at  the 
close  of  a  term,  draws  the  pay  due  him,  and 
delivers  up  the  key  of  the  school-house  on  de- 
mand of  the  district  board  is  insufficient  to 
show  an  abandonment  of  his  contract  where 
he  afterward,  and  before  the  commencement 
of  the  next  term,  withdraws  his  resignation 
prior  to  its  acceptance.  Curttright  r.  Center 
Junction  Independent  School  Dist.,  Ill  Iowa 
20,  82  N.  W.  444. 

29.  Matter  of  Grendon.  114  N.  Y.  App. 
Div.  759,  100  N.  Y.  Suppl.  253. 

Laches. —  A  delay  of  nearly  a  year  in  ap- 
plying for  a  reinstatement  constitutes  such 
laches  as  will  justify  the  denial  of  a  teacher's 
application  for  mandamus  against  the  school- 
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board.  Matter  of  Grendon,  114  N.  Y.  App. 
Div.  759,  100  N.  Y.  Suppl.  253. 

30.  Oakes  v.  Cedar  County  School  Dist. 
No.  3,  98  Mo.  App.  163,  71  S.  W.  1060. 

31.  Arbitration. —  The  wrongful  dismissal 
of  a  teacher  is  a  "  matter  connected  with  his 
duty  ■'  within  the  meaning  of  the  Manitoba 
School  Act,  §  93,  and  therefore  is  not  the 
subject  of  an  action,  but  of  arbitration  only. 
Pearson  v.  St.  Jean  Baptiste  Centre  Catholic 
School  Dist.,  2  Manitoba  161. 

32.  State  v.  Leonard,  3  Tenn.  Ch.  177. 

33.  Thompson  r.  Gibbs,  97  Tenn.  489,  37 
S.  W.  277,  34  L.  R.  A.  548. 

34.  Whitman  v.  Owen,  76  Miss.  783,  25 
So.  669. 

Mandamus  to  compel  reinstatement  see 

Mandamus,  26  Cyc.  283. 

Where  the  state  superintendent  of  public 
instruction  decides  that  a  teacher's  contract 
is  valid,  and  that  its  repudiation  by  a  sub- 
sequent school-board  is  void,  the  teacher  may 
maintain  mandamus  to  compel  the  recogni- 
tion of  his  contract,  and  in  such  an  action 
the  defense  that  the  former  board  made  other 
contracts  which  if  enforced  wo^uld  create  a 
deficiency  in  the  school  fund  cannot  be  raised, 
since  it  is  presumed  that  such  question  was 
disposed  of  by  the  superintendent.  Pearsall 
V.  Woolls,  (Tex.  Civ.  App.  1899)  50  S.  W.  959. 

Mandamus  will  not  lie  to  oust  a  public 
school-teacher  from  his  position  after  he  has 
entered  upon  his  duties,  because  a  school- 
board  at  a  meeting  previous  to  the  one  at 
which  he  was  elected,  elected  the  relator  who 
has  not  notified  the  board  of  an  acceptance 
of  his  election  or  entered  into  any  contract 
with  it.  Boyle  v.  Lansford  School  Dist.,  8 
Pa.  Dist.  436,  22  Pa.  Co.  Ct.  26. 

35.  Jay  v.  Cascade  County  School  Dist. 
No.  1,  24  Mont.  219,  61  Pac.  250. 
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(ii)  Right  to  Review  of  Decision  of  Dismissal.  Where  a  school- 
board  dismisses  a  teacher  in  accordance  with  the  statutoiy  provisions,  such  act 
of  dismissal  is  generally  conclusive,  in  the  absence  of  fraud,  corruption,  or  oppres- 
sion, and  is  not  subject  to  review  by  the  courts;  although  it  has  been  held  that 
such  action  is  not  final,  but  may  be  inquired  into  in  an  action  by  the  teacher  to 
recover  for  the  residue  of  his  term.^''  But  under  some  statutes  a  teacher  who  is 
aggrieved  by  the  action  of  the  board  in  removing  or  dismissing  him  has  a  right 
of  appeal  to  a  higher  board  or  officer,  such  as  the  county  or  state  superintendent,^^ 
whose  decision  is  generally  final  and  conclusive  and  not  subject  to  review;  and 
if  such  an  appeal  is  not  taken  with  reasonable  promptness,  the  teacher's  dismissal 
becomes  final. 

(ill)  Actions  For  Damages  —  (a)  In  General.  Where  a  school-teacher  is 
wrongfully  removed  or  dismissed  before  the  expiration  of  the  term  of  his  employ- 
ment, he  is  entitled  to  recover  from  the  school-district,  or  the  school-board,  the 
damages  he  has  sustained  by  reason  of  the  breach  of  his  contract,*^  as  where  he 


36.  Idaho. —  Ewin  v.  Shoshone  County  In- 
dependent School  Dist.  No.  8,  10  Ida.  102, 
77  Pac.  222. 

Illinois. —  Board  of  Education  v.  Stotlar, 
95  111.  App.  250. 

Kansas. —  Kearny  County  School  Dist.  No. 
18  V.  Davies,  69  Kan.  162,  76  Pac.  409. 

New  Forfc.— People  v.  Hubbell,  38  N.  Y. 
App.  Div.  194,  56  N.  Y.  Suppl.  642. 

OMo.— Moulton  Tp.  Subschool  Dist.  No.  7 
V.  Burton,  26  Ohio  St.  421. 

Pennsylvania. —  McCrea  v.  Pine  Tp.  School- 
Dist.,  145  Pa.  St.  550,  22  Atl.  1040.  But 
compare  Ouster  v.  Prospect  Park  School  Dist., 
12  Pa.  Super.  Ct.  102. 

Wisconsin. —  Gillan  v.  Normal  Schools  Bd, 
of  Regents,  88  Wis.  7,  58  N.  W.  1042,  24 
L.  R.  A.  336. 

England. —  Hayman  v.  Rugby  School  Gov- 
ernors, L.  R.  18  Eq.  28,  43  L.  J.  Ch.  834,  30 
L.  T.  Rep.  N.  S.  217,  22  Wkly.  Rep.  587. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  304. 

37.  Grant  County  School  Dist.  No.  94  v. 
Gautier,  13  Okla.  194,  73  Pac.  954. 

38.  White  v.  Wohlenberg,  113  Iowa  236,  84 
N.  W.  1026;  People  v.  Hubbell,  38  N.  Y. 
App.  Div.  194,  56  N.  Y.  Suppl.  642;  Ridenour 
V.  Brooklyn  Bd.  of  Education,  15  Misc. 
(N.  Y.)  418,  37  N.  Y.  Suppl.  109;  Harkness 
V.  Hutcherson,  90  Tex.  383,  38  S.  W.  1120; 
Moreland  v.  Wynne,  (Tex.  Civ.  App.  1901) 
62  S.  W.  1093;  Van  Dyke  v.  Lewis  County 
School  Dist.  No.  77,  43  Wash.  235,  86  Pac. 
402.  See  also  People  v.  New  York  Bd.  of 
Education,  18  Abb.  Pr.  (N.  Y.)  165,  27  How. 
Pr.  462. 

Under  Iowa  Code,  §  2792,  the  remedy  of  a 
teacher  who  has  had  an  opportunity  to  be 
heard,  and  who  is  aggrieved  by  the  action  of 
a  school-board,  is  by  an  appeal  to  the  county 
superintendent;  but  an  appeal  cannot  be 
taken  to  the  county  superintendent  from 
the  refusal  of  the  board  of  school  directors 
to  allow  a  school-teacher  to  render  services, 
because  of  the  alleged  illegality  of  the  con- 
tract of  employment.  Burkhead  r.  Independ- 
ence School  Dist.,  107  Iowa  29,  77  N.  W\ 
491. 

The  manner  of  investigating  an  appeal  is 

usually  left  to  the  sound  discretion  of  the 


appellate  board,  and  may  be  had  without 
judicial  trial  on  the  sworn  testimony  of  wit- 
nesses. People  V.  New  York  Bd.  of  Educa- 
tion, 3  Hun  (N.  Y.)  177,  5  Thomps.  &  C. 
334. 

39.  Jackson  v.  Steamboat  Rock  Independent 
School  Dist.,  110  Iowa  313,  81  N.  W.  596; 
Draper  v.  Camden  Public  Instruction,  66 
N.  J.  L.  54,  48  Atl.  556;  Van  Dyke  v.  School 
Dist.  No.  77,  43  Wash.  235,  86  Pac.  402. 

40.  Harkness  c.  Hutcherson,  90  Tex.  383, 
38  S.  W.  1120. 

An  injunction  will  not  lie  by  a  teacher 
who  has  been  dismissed  to  enjoin  another 
teacher  from  teaching  his  school,  where  the 
former  teacher  fails  to  appeal  from  his  dis- 
missal to  the  county  superintendent  of 
schools  as  authorized  by  statute.  Morland 
V.  Wynne,  (Tex.  Civ.  App.  1901)  62  S.  W. 
1093. 

41.  Illinois. —  Ewing  v.  District  No.  3 
School  Directors,  2  111.  App.  458. 

Indiana. —  Jackson  School  Tp.  V.  Shera,  8 
Ind.  App.  330,  35  N.  E.  842. 

Kentucky. — Mingo  v.  Garrard  Colored  Com- 
mon School  Dist.  No.  A,  113  Ky.  475,  68 
S.  W.  483,  24  Ky.  L.  Rep.  288. 

Missouri. —  Puterbaugh  v.  Township  No.  1 
Bd.  of  Education,  53  Mo.  472. 

New  York. —  Shaul  r.  New  York  Bd.  of 
Education,  108  N.  Y.  App.  Div.  19,  95  N.  Y. 
Suppl.  479. 

Wisconsin. —  Scott  v.  Joint  School-Dist. 
No.  16,  51  Wis.  554,  8  N.  W.  398. 

Canada. — Conner  v.  Wiggins,  10  N.  Brunsw. 
185. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  305.^ 

Presentment  of  claim. — Where  one  wlio 
has  contracted  to  teach  a  district  school  i3 
not  permitted  to  do  so,  he  may  maintain  an 
action  for  a  broach  of  his  contract  without 
first  presenting  his  claim  to  the  board  of 
audit.  Oil  School  Tp.  r.  ^Martmg,  27  Ind. 
App.  525.  61  N.  E.  740. 

A  school  community  created  for  a  year 
under  a  Texas  statute  (Sayles  Annot.  Civ.  St. 
art.  3765)  is  not  a  corporation,  and  cannot 
sue  or  he  sued,  nor  can  its  funds  be  dis- 
bursed to  pay  damages  for  the  school  trus- 
tees' breach  of  a  contract  with  a  teacher. 
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is  dismissed  without  a  sufficient  cause/^  or  without  the  cause  of  his  dismissal 
being  ascertained  and  shown  in  the  manner  prescribed  by  statute,^^  as  without 
a  hearing.^  A  teacher  may  recover  damages  in  such  a  case,  although  he  is  offered 
another  school  in  the  district,  unless  the  conditions  of  such  offer  are  as  advan- 
tageous and  beneficial  to  him  as  those  under  the  first  contract,^^  particularly 
where  another  competent  teacher  has  been  previously  contracted  with  for  the 
offered  school.^®  But  a  teacher  cannot  recover  for  the  breach  of  an  executory 
contract  unless  it  is  so  definite  as  to  be  capable  of  specific  performance;^^  nor 
can  he  recover  damages  unless,  under  some  statutes,  he  has  first  appealed  in  the 
manner  prescribed  by  statute  from  the  decision  of  the  school-board  dismissing 
him,*^  or  where  he  has  not  properly  performed  his  part  of  the  contract,^^  as  where 
he  voluntarily  abandoned  his  employment  before  the  end  of  his  term.^°  Where 
the  violation  of  a  contract  is  by  the  school  officers  in  their  official  capacity  they 
are  not  personally  and  individually  liable  therefor,^^  unless  they  act  maliciously.^^ 
But  where  a  school-board  acts  beyond  the  scope  of  its  authority  and  forcibly 
prevents  a  school-teacher  from  complying  with  his  contract,  the  members  of  the 
board  and  not  the  district  are  liable  to  the  teacher  therefor.^^ 

(b)  Pleading  and  Evidence.  In  the  absence  of  special  statutory  provisions, 
the  rules  applying  in  civil  actions  generally  govern  questions  of  pleading  °*  and 


Fuller  V.  Brown,  10  Tex.  Civ.  App.  64,  30 
S.  W.  506. 

42  Doyle  v.  School  Directors,  36  111.  App. 
653;  Hornbeck  V.  State,  33  Ind.  App.  609, 
71  N.  E.  916  (holding  that  the  abandoning 
of  the  control  of  schools  by  the  board  of 
trustees  is  such  a  breach)  ;  Wallace  v.  Saline 
County  School  Dist.  No.  27,  50  Nebr.  171, 
69  N.  W.  772. 

43.  School  Dist.  No.  26  v.  McComb,  18 
Colo.  240,  32  Pac.  424. 

44.  Burkhead  v.  Independence  School  Dist., 
107  Iowa  29,  77  N.  W.  491;  Ridenour  v. 
Brooklyn  Bd.  of  Education,  15  Misc.  (N.  Y.) 
418,  37  N.  Y.  Suppl.  109. 

45.  Sparta  School  Tp.  v.  Mendell,  138  Ind 
188,  37  N.  E.  604,  holding  that  it  is  no  de- 
fense to  an  action  for  a  breach  of  contract 
of  employment  that  the  teacher  was  offered 
another  school  in  the  same  township,  unless 
it  appears  that  the  conditions  at  the  latter 
were  such  that  it  would  certainly  not  be  dis- 
continued before  the  other. 

46.  Sparta  School  Tp.  v.  Mendell,  138  Ind. 
188,  37  N.  E.  604. 

47.  Fairplay  School  Tp.  f.  O'Neal,  127  Ind. 
95,  26  N.  E.  686;  Taylor  v.  Petersburg 
School  Town,  33  Ind.  App.  675,  72  N.  E. 
159. 

48.  Kirkpatrick  v.  Liberty  Independent 
School  Dist.,  53  Iowa  585,  5  N.  W.  750; 
Harkness  v.  Hutcherson,  90  Tex.  383,  38 
S.  W.  1120;  Van  Dyke  v.  Lewis  County 
School  Dist.  No.  77,  43  Wash.  235,  86  Pac. 
402;  Fitzgerald  v.  Spokane  County  School 
Dist.  No.  20,  5  Wash.  112,  31  Pac.  427. 

Waiver  of  defense. — A  teacher's  failure 
to  appeal  from  an  order  of  a  school-board 
dismissing  him  cannot  be  urged  as  a  defense 
on  an  appeal  from  an  action  by  the  teacher 
for  a  breach  of  his  contract.  Fitzgerald  v. 
School  Dist.  No.  20,  5  Wash.  112,  31  Pac. 
427. 

49.  Scott  v.  Joint  School-Dist.  No.  16,  51 
Wis.  554,  8  N.  W.  398. 

[Ill,  H,  4,  h,  (III),  (a)] 


50.  Oakes  v.  School  Dist.  No.  3,  98  Mo. 
App.  163,  71  S.  W.  1060. 

51.  Morrison  v.  McFarland,  51  Ind.  206; 
Gregory  v.  Small,  39  Ohio  St.  346,  holding 
that  where  the  local  directors  of  a  subordi- 
nate school-district  act  in  good  faith  in  dis- 
missing a  teacher  on  the  ground  that  he  has 
not  been  employed,  they  are  not  personally 
liable  for  damages  caused  by  such  dismissal. 

52.  Adams  v.  Thomas,  12  S.  W.  940,  11 
Ky.  L.  Rep.  701;  Burton  v.  Fulton,  49  Pa. 
St.  151. 

Mere  negative  evidence  of  want  of  probable 
cause  for  a  removal,  by  showing  general  good 
conduct  and  capacity  as  a  teacher,  is  not 
sufficient  proof  of  malice  in  relation  to  a 
removal.    Burton  v.  Fulton,  49  Pa.  St.  151. 

53.  White  V.  Kellogg,  119  Ind.  320,  21 
N.  E.  901;  McCutchen  v.  Windsor,  55  Mo. 
149;  Oakes  v.  School  Dist.  No.  3,  98  Mo. 
App.  163,  71  S.  W.  1060;  Swartwood  v. 
Walbridge,  57  Hun  (N.  Y.)  33,  10  N.  Y. 
Suppl.  862,  holding,  however,  that  a  school  , 
trustee  is  not  liable  as  for  an  assault  and 
battery  in  using  sufficient  force  to  prevent 
a  teacher  from  entering  a  school-house  and 
continuing  teaching  after  she  has  received 
notice  that  she  was  dismissed. 

54.  See  Jefferson  County  School  Dist. 
No.  25  V.  Stone,  14  Colo.  App.  211,  59  Pac. 
885 ;  Doyan  v.  Montgomery  School  Dist.  No. 
3,  35  Vt.  520,  holding  that  in  an  action  by 
a  school-teacher  against  a  school-district  for 
a  breach  of  his  contract  of  employment,  it 
need  not  be  averred  in  the  declaration  that 
plaintiff  had  procured  from  the  town  super- 
intendent a  certificate  of  qualification  as 
required  by  statute.  And  see,  generally, 
Pleading,  31  Cyc.  1. 

Answer. —  Where  a  school-teacher  who  has 
been  dismissed  after  teaching  two  months 
brings  suit  for  a  breach  of  a  written  con- 
tract employing  him  for  eight  months,  an 
answer  denying  that  any  such  contract  was 
ever  made,  and  alleging  that  the  only  con- 
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evidence  in  an  action  by  a  school-teacher  to  recover  damages  for  a  breach  of 
his  contract  of  employment.  Thus  where  there  is  an  admitted  written  contract 
of  employment;  it  is  not  competent  to  prove  that  there  was  a  different  oral  con- 
tract embracing  the  same  services.^^  The  burden  of  proving,  in  such  an  action, 
that  the  teacher  did  or  might  have  obtained  other  employment  in  the  same  line, 
and  thereby  reduced  his  damages,  is  on  the  district. 

(c)  Trial.  In  accordance  with  the  rules  governing  trials  in  civil  actions 
generally,'''^  as  to  whether  the  rules,  for  a  violation  of  which  a  teacher  was  dis- 
missed, are  reasonable  or  not,  is  ordinarily  a  question  for  the  jury,^^  as  is  also  the 
question  of  the  teacher's  incompetency  ®^  or  the  existence  of  other  causes  for  his 
removal  or  dismissal. 

(d)  Damages  Recoverable.  The  measure  of  damages  in  favor  of  a  teacher,  in 
case  of  a  breach  of  his  contract  of  employment,  is  governed  by  the  rules  applicable 
to  ordinary  contracts  of  employment,  and  'prima  facie  is  the  wages  agreed  to  be 
paid,^^  less  what  the  teacher  might  by  the  exercise  of  reasonable  diligence  have 
earned  or  actually  did  earn  in  the  same  line  of  employment.^*  If  the  contract 
is  broken  by  the  district  it  is  the  duty  of  the  teacher  to  use  all  reasonable  diligence 
to  secure  other  similar  employment,  so  as  to  mitigate  the  damages;  ®^  but  he  is 
not  required  to  seek  or  accept  employment  in  a  school  or  grade  lower  than  that 
for  which  he  was  employed  under  the  first  contract,^®  or  in  a  different  locality.®^ 
If  he  obtains  other  employment,  and  earns  wages  amounting  to  as  much  as  he 
could  have  recovered  under  his  first  contract,  nominal  damages  may  be  recovered. 

5.  Compensation    —  a.  Right  and  Liability  in  General.    As  a  general  rule  a 


tract  was  a  written  contract  for  two  months, 
and  that  defendants  have  fnlly  complied  with 
the  terms  of  such  contract,  shows  a  com- 
plete defense.  Mann  v.  Le  Grand  Independent 
School  Dist.,  52  Iowa  130,  2  N.  W.  1005. 

55.  See  School  Dist.  No.  68  v.  Allen,  83 
Ark.  491,  104  S.  W.  172  (evidence  held  suffi- 
cient to  sustain  verdict  for  plaintiff)  ;  School 
Dist.  No.  27  V.  Wheat,  (Ark.  1904)  78  S.  W. 
755 ;  Hull  V.  Aplington  Independent  School- 
Dist,  82  Iowa  686,  46  N.  W.  1053,  48  N.  W. 
82,  10  L.  E.  A.  273  (holding  that  in  an 
action  for  a  wrongful  discharge,  evidence 
that  there  were  good  grounds  for  the  dis- 
charge is  irrelevant  as  that  question  is  not 
involved).  And  see,  generally,  Evidence,  16 
Cyc.  821. 

"^Admissibility. —  Evidence  of  general  dis- 
satisfaction with  a  teacher  is  inadmissible 
to  determine  whether  he  was  properly  re- 
moved, where  only  unfaithfulness  or  inconi- 
petencv  will  justify  such  removal.  Paul  v. 
Hartland  School  Dist.  No.  2,  28  Vt.  575. 

Exhibits. —  Where  in  an  action  by  a  school- 
teacher to  recover  for  a  wrongful  dismissal, 
the  complaint  alleges  that  plaintiff  appealed 
to  the  county  superintendent  and  the  super- 
intendent of  public  instruction  and  that  their 
decisions  were  in  his  favor,  and  the  answer 
alleges  that  an  alleged  breach  of  the  con- 
tract by  plaintiff  was  not  passed  on  in  either 
of  the  appeals,  it  is  not  necessary  that  copies 
of  the  decisions  on  the  appeals  be  attached 
to  the  answer.  Jackson  v.  Steamboat  Rock 
Independent  School  Dist.,  110  Iowa  313,  81 
N.  W.  596. 

56.  Mann  v.  Le  Grand  Independent  School- 
dist.,  52  Iowa  130,  2  N.  W.  1005. 

57.  School  Directors  r.  Kimmel,  31  111. 
App.  537;  Carver  r.  Battle  Creek  Tp.  School 
Dist.  No.  6,  113  Midi.  524.  71  N.  W.  859. 


58.  See,  generally,  Trial. 

Harmless  error. —  Where  the  allegations  of 
the  complaint  as  to  a  teacher's  employment 
are  admitted  by  the  answer,  proof  as  to  the 
manner  of  employment  is  unnecessary,  and 
errors  committed  by  the  court  in  admitting 
evidence  to  prove  such  employment  are  im- 
material. Fitzgerald  v.  Spokane  Countv 
School  Dist.  No.  20,  5  Wash.  112,  31  Pac. 
427. 

59.  Roberson  i'.  Troutt,  17  111.  App.  388. 

60.  McCutchen  f.  Windsor,  55  Mo.  149. 

61.  McCutchen  v.  Windsor,  55  Mo.  149. 

62.  Byrne  V:  Struble  Independent  School 
Dist.,  139  Iowa  618,  117  N.  W.  983.  See, 
generally.  Damages,  13  Cj^c.  1. 

63.  Jackson  County  School  Directors  v 
Kimmel,  31  111.  App.  537. 

64.  Jackson  County  School  Directors  v. 
Kimmel,  31  111.  App.  537. 

65.  Bvrne  v.  Struble  Independent  School 
Dist.,  139  Iowa  618,  117  N.  W.  983. 

Breach  during  vacation. — ^'^Hiere  a  teacher's 
contract  is  annulled  by  the  school-board  dur- 
ing a  vacation,  and  before  the  time  for  the 
commencement  of  his  services,  the  teacher 
need  not  immediately  seek  other  emplo.-s-ment, 
but  may  insist  on  the  contract  and  tender  his 
services  at  the  stipulated  time.  Farrell  r. 
Rubicon  Tp.  School  Dist.  No.  2,  98  jNIich.  43. 
56  N.  W.  1053. 

66.  Bvrne  r.  Struble  Independent  School 
Dist.,  139  Iowa  618,  117  N.  W.  983:  Farroll 
r.  Rubicon  Tp.  School  Dist.  No.  2,  98  Mich. 
43,  56  N.  W.  1053. 

67.  Bvrne  r.  Struble  Independent  School 
Dist.,  139  Iowa  618,  117  N.  W.  983. 

68.  Dovlc  r.  School  Directors,  36  111.  App. 
653. 

69.  Compensation  for  attending  teachers* 
institutes  see  supra.  ITT.  IT,  1.  b. 

[Ill,  H,  5,  a] 
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school-teacher  is  entitled  to  the  compensation  agreed  to  be  paid  to  him  when, 
and  only  when,  he  has  been  regularly  appointed,  and  has  performed  his  services 
in  at  least  substantial  compliance  with  the  terms  of  his  contract  of  employment,'*^ 
and  with  the  requirements  of  the  law,'^  and  the  rules  and  regulations  of  the 
school-board,  which  either  expressly  or  impliedly  are  made  a  part  of  the  con- 
tract; and  where  a  district  obtains  the  services  of  a  teacher  under  a  claim  of 
authority  to  do  so,  it  is  estopped  to  deny  its  liability  therefor. '^^  If  the  contract 
is  an  entire  one,  the  teacher  must  perform  services  for  the  entire  term,^*  and  it 
has  been  held  that  a  contract  to  teach  a  given  number  of  months  at  a  given  rate 
per  month  is  an  entire  contract  within  the  meaning  of  this  rule.'^^  But  if  the 
contract  is  severable,  the  teacher  may  recover  for  any  portion  thereof  that  he 
has  completed.  "^^  In  the  absence  of  waiver,  a  teacher's  contract  is,  as  a  general 
rule,  for  his  personal  services,  and  cannot  be  fulfilled  by  a  substitute,  however 
competent."  A  teacher  is  also  entitled  to  the  agreed  compensation  where, 
although  he  does  not  teach,  he,  at  the  instance  of  the  school-board,  holds  himself 


Effect  of  closing  of  school  because  of  con- 
tagious disease  or  destruction  of  building  see 
infra,  111,  H,  5,  b. 

Exemption  of  school-teachers*  salary  see 
Exemptions,  18  Cyc.  1436. 

Garnishment  against  salaries  of  teachers 
and  superintendents  see  Garnishment,  20 
Cyc;  1031. 

Rights  under  contracts  with  de  facto  offi- 
cers see  supra,  111,  D,  6,  b. 

70.  Section  Sixteen  v.  Criswell,  6  Ala.  565 ; 
Adkins  v.  Mitchell,  67  111.  511;  Barry  f.  Als- 
bury,  Litt.  Sel.  Cas.  (Ky.)  149. 

A  stipulation  that  the  teacher  shall  teach 
at  a  designated  place  is  a  condition,  the  per- 
formance of  which,  or  offer  to  perform  which, 
the  teacher  must  show  before  he  can  recover 
the  compensation  agreed  on  in  the  contract 
of  employment.  Bird  v.  Thornburgh,  1  B.  Mon. 
(Ky.)  4. 

A  teacher  in  a  colored  school  is  entitled 
to  pay  for  the  whole  term,  where  he  teaches 
a  full  term  of  other  primary  schools  in  the 
district,  although  the  board  of  education  un- 
lawfully limits  the  term  to  a  shorter  period 
than  that  in  the  other  schools.  Williams  v. 
Fairfax  Dist.  Bd.  of  Education,  45  W.  Va. 
199,  31  S.  E.  985. 

The  wrongful  exclusion  of  a  pupil  from 
the  benefits  of  a  school,  by  the  teacher  under 
the  direction  of  the  local  directors  does  not 
defeat  the  right  of  such  teacher  to  his  wages, 
duly  certified  by  such  directors.  State  V. 
Blain,  36  Ohio  St.  429. 

As  between  two  teachers  claiming  a  school 
fund,  one  who  is  employed  by  a  de  facto 
officer,  and  teaches  the  full  term  is  entitled 
thereto,  as  against  a  teacher  who  has  notice 
of  the  first  teacher's  rights  when  he  accepts 
employment  as  a  teacher.  Lacey  v.  Swango, 
57  S.  W.  473,  22  Ky.  L.  Rep.  390.  But  where 
the  one  teacher  who  has  taught  does  not  have 
a  valid  contract,  and  the  other  who  is  elected 
has  not  taught,  neither  one  is  entitled  to  the 
fund.  Shepard  v.  Gambill,  75  S.  W.  223,  25 
Ky.  L.  Rep.  333. 

71.  Noble  V.  White,  77  S.  W.  678,  25  Ky. 
L.  Rep.  1282. 

Necessity  of  certificate  or  license  see  supi-a, 
III,  H,  1,  c,  (IV). 

[Ill,  H,  5,  a] 


That  a  teacher  admits  as  scholars  those 
not  entitled  by  law  is  a  good  defense  to  an 
action  by  him  to  recover  the  amount  of  a 
subscription  in  aid  of  the  common  school 
fund.    Chalmers  r.  Stewart,  11  Ohio  386. 

72.  Jacksonville  v.  Akers,  11  111.  App.  393; 
O'Connor  v.  Hendrick,  184  N.  Y.  421,  77 
N".  E.  612,  7  L.  R,  A.  N.  S.  402  [affirming 
109  N.  Y.  App.  Div.  361,  96  N.  Y.  Suppl. 
161]. 

A  refusal  to  comply  with  a  regulation  as 
to  the  wearing  of  a  religious  garb,  after 
notification  thereof,  forfeits  a  teacher's  right 
to  further  compensation  under  his  contract 
of  employment.  O'Connor  v.  Hendrick,  184 
N.  Y.  421,  77  N.  E.  612,  7  L.  R.  A.  N.  S. 
402  [affirming  109  N.  Y.  App.  Div.  361,  96 
N.  Y.  Suppl.  161]. 

Notice  of  regulation. —  A  teacher's  wages 
cannot  be  withheld  for  non-compliance  with 
a  regulation  of  a  school-board,  made  during 
his  employment,  where  he  has  not  been  prop- 
erly notified  of  such  regulation.  Perkins  v. 
Green  County  School  Dist.  No.  2,  61  Mo. 
App.  512. 

73.  Hull  V.  .Pleasant  Valley  Dist.  Tp.,  41 
Iowa  494. 

74.  Turner  v.  Baker.  30  Ark.  186:  Hill  v. 
Balkcom,  79  Ga.  444,  5  S.  E.  200  (holding 
that,  in  an  action  on  a  contract  to  teach  nine 
months,  plaintiff  cannot  recover  if  he  teaches 
only  eight  and  one-half  months)  ;  Clark  v. 
Pawlet  School  Dist.  No.  7,  29  Vt.  217  (hold- 
ing that  where  a  teacher  contracts  to  keep 
a  school  for  a  certain  term,  and  leaves  with- 
out sufficient  cause  before  the  term  is  out, 
he  can  recover  nothing  for  his  services  up  to 
the  time  of  leaving)  ;  Kimball  V.  Spokane 
County  School  Dist.  No.  122,  23  Wash.  520, 
63  Pac.  213. 

75.  Turner  v.  Baker,  30  Ark.  186. 

76.  Hill  V.  Balkcom,  79  Ga.  444.  5  S.  E. 
200. 

77.  School  Directors  v.  Hudson,  88  111. 
563. 

That  a  teacher  permits  some  of  the  older 
pupils  to  hear  classes  does  not  justify  the 
school-board  in  withholding  his  wages,  where 
it  is  not  against  the  rules  of  the  school-board, 
and  is  necessary  owing  to  the  crowded  condi- 
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in  readiness  to  pei-form  his  dutieS;''^  and  where  actual  performance  is  prevented 
by  some  wrongful  act  or  omission  on  the  part  of  the  school  authorities.'^^  A  teach- 
er's right  to  compensation  in  accordance  with  the  terms  of  his  contract  is  not 
affected  by  the  neglect  or  refusal  of  parents  to  send  their  children  to  his  school, 
b}^  the  fact  that  he  knew  that  the  title  of  the  officers  who  employed  him  was  in 
dispute,*^  or  by  the  fact  that  he  is  employed  by  the  officers  of  a  district  which  is 
afterward  consolidated  with  another  district. But  a  teacher  is  not  entitled  to 
compensation  under  an  illegal  contract,  as  under  a  contract  which  he  induced 
by  fraudulent  representations;  nor  is  he  entitled  to  be  paid  from  public  funds 
for  teaching  a  private  school. The  liability  for  a  teacher's  compensation  is 
generally  upon  the  board,  officers,  or  coiporation  which  is  charged  with  the  duty 
of  supporting  the  schools. 

b.  Effect  of  Closing'  School  Because  of  Contagious  Disease,  or  Destruction  of 
School  Building.  While  a  school-district  may  be  relieved  from  liability  for  com- 
pensation to  a  teacher  during  the  time  the  school-house  is  closed  by  an  act  of 
God  or  of  the  public  enemy,  which  renders  performance  of  the  contract  impos- 
sible,*^ as  a  general  rule  it  is  held  that  a  contagious  disease  or  the  destruction  of 
a  school  building  is  not  such  an  act  within  the  meaning  of  the  school  law,  and 
that  where  a  teacher  is  ready  and  offers  to  continue  his  duties  under  his  contract 
of  employment,  no  deduction  can  be  made  from  his  salary  for  the  time  that  the 
school  is  closed  by  reason  of  a  contagious  disease,**  or  by  reason  of  the  destruc- 
tion of  the  school  building,*^  or  by  its  becoming  in  a  condition  unfit  for  school 


tion  of  the  school.  Perkins  f.  Green  County 
School  Dist.  No.  2,  61  Mo.  App.  512. 

78.  Singleton  v.  Austin,  27  Tex.  Civ.  App. 
88,  65  S.  W.  686  (holding  that  where  an  as- 
sistant teacher  duly  employed  reports  for 
duty  under  his  contract,  but  is  told  that  the 
daily  attendance  is  under  the  statutory  num- 
ber permitting  an  assistant,  but  to  hold  him- 
self in  readiness,  which  he  does,  he  is  entitled 
to  payment,  although  he  has  never  taught  in 
the  school)  ;  Eandolph  y.  Sanders,  22  Tex. 
Civ.  App.  331,  54  S.  W.  621. 

79.  Charlestown  School  Tp.  v.  Hay,  74  Ind. 
127.    And  see  infra,  III,  H,  5,  c. 

80.  Doyle  V.  School  Directors,  36  111.  App. 
653. 

81.  Davis  V.  Connor,  52  S.  W.  945,  21 
Ky.  L.  Rep.  658,  holding  that  the  fact  that 
a  teacher  employed  by  the  lawful  trustees  of 
a  school-district  knew  that  the  title  of  such 
trustee  was  in  dispute  does  not  estop  him 
to  assert  a  claim  for  his  services. 

82.  Sproul  V.  Smith,  40  N.  J.  L.  314,  hold- 
ing that  since  the  new  district  has  become 
entitled  to  all  the  property,  rights,  and  as- 
sets of  the  old  districts,  it  is  also  liable  to 
all  just  claims  against  such  districts. 

83.  Galentine  v.  Washington  Dist.  Tp., 
(Iowa  1900)  82  N.  W.  993;  Skinner  f.  Bate- 
man,  96  N.  C.  5,  1  S.  E.  538. 

84.  Connor  v.  Lasseter,  98  Ga.  708,  25  S.  E. 
830. 

85.  Ussery  v.  Laredo,  65  Tex.  406,  holding 
that  unless  a  school  is  made  a  public  school 
by  the  common  law,  its  teachers  are  not  en- 
titled to  be  paid  from  the  public  funds. 

86.  Norton  v.  Soule,  75  Me.  385  (holding 
that  except  i)erhaps  in  the  case  of  school-dis- 
tricts maintaining  graded  schools  towns  alone 
are  responsible  for  the  support  of  schools  and 
liable  for  the  payment  of  teachers)  ;  Clark  r. 
Great   Barrington,    II    Pick.    (Mass.)  260 


(town)  ;  Stebbins  v.  Columbia  School  Dist., 
16  N.  H.  510;  Tolman  v.  Marlborough,  3 
N.  H.  57. 

87.  See  Carthage  School  Town  i\  Gray,  10 
Ind.  App.  428,  37  N.  E.  1059;  Dewev  v.  Al- 
pena School  Dist.,  43  Mich.  480,  5  N.  W.  646, 
38  Am.  Rep.  206;  Sherman  County  School 
Dist.  No.  16  V.  Howard,  5  Nebr.  '(Unoflf.) 
340,  98  N.  W.  666;  McKay  r.  Barnett,  21 
Utah  239,  60  Pac.  1100,  50  L.  R.  A.  371. 

88.  Carthage  School  Town  v.  Gray,  10  Ind. 
App.  428,  37  N.  E.  1059;  Libby  i\  Douglas, 
175  Mass.  128,  55  N.  E.  808;  Randolph  v. 
Sanders,  22  Tex.  Civ.  App.  331,  55  S.  W.  621 
(holding  that  where  city  schools  are  sus- 
pended during  an  epidemic,  and  a  teacher 
complies  with  a  notice  to  keep  himself  ready 
for  work  when  they  resume,  which  might 
occur  at  any  time,  his  services  are  rendered 
within  the  meaning  of  his  contract  to  teach 
during  the  scholastic  year,  and  within  the 
meaning  of  an  ordinance  requiring  their  ren- 
dition before  warrants  mav  issue  to  pay  there- 
for) ;  McKay  V.  Barnett,  21  Utah  239.  60  Pac. 
1100,  50  L.  R.  A.  371  (holding  that  the  tem- 
porary closing  of  the  schools  by  a  board  of 
education  during  an  epidemic  of  smallpox,  al- 
though it  may  be  a  wise  precaution,  do<>s  not 
release  the  school-board  under  the  contract,  or 
change  its  obligation ) . 

An  act  of  God  that  will  excuse  the  per- 
formance of  a  contract  must  be  one  which 
renders  performance  impossible,  so  that  wheie 
schools  are  suspended  because  of  smallpox, 
the  teacher,  remaining  ready  to  perform  his 
contract,  is  not  by  reason  of  such  suspension 
precluded  from  his  right  to  co)n])ensation  dur- 
ing the  period  of  suspension.  Dewev  r.  Al- 
pena School  Dist.,  43  Mich.  480,  5  N.'W.  646, 
38  Am.  Rep.  206. 

89.  Scliool  Directors  r.  Crews.  23  111.  App. 
367;  Charlestown  School  Tp.  r.  Hay,  74  Ind. 

[Ill,  H,  5,  b] 
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purposes,  unless  there  is  a  stipulation  in  the  contract  of  employment  cover- 
ing such  a  possible  occurrence,^^  or  unless  it  is  closed  by  authority  of  the  law.''^ 

e.  Effect  of  Removal  or  Dismissal.  Where  a  teacher  is  lawfully  and  regularly 
removed  Oi  dismissed,  he  is  entitled  to  no  compensation  for  services  rendered  in 
teaching  thereafter  in  defiance  of  such  removal  or  dismissal, nor  to  the  price 
agreed  to  be  paid,  for  the  balance  of  the  unexpired  term;  nor  can  a  teacher 
recover  compensation  on  his  contract  of  employment  if  he  voluntarily  abandons 
his  position.  But  Vv^here  a  teacher  is  wrongfully  removed  or  dismissed,  and  he 
holds  himself  in  readiness  to  teach  at  all  times  before  his  contract  expires,  and  is 
unable  to  obtain  other  employment,  he  is  entitled  to  recover  the  agreed  compen- 
sation for  the  remainder  of  the  term  contracted  for,^®  notwithstanding  another 


127;  Smith  %.  Pleasant  Plains  School-Dist. 
No.  2,  69  Mich.  589,  37  N.  W.  567 ;  Cashen  f. 
Berlin  School  Dist.  No.  12,  50  Vt.  30.  But 
see  Hall  f.  School  Dist.  No.  10,  24  Mo.  App. 
213,  holding  that  where  a  teacher  is  em- 
jDloyed  to  teach  in  a  school  for  a  certain  term, 
upon  the  burning  of  the  school  building  by 
an  inevitable  accident,  before  the  expiration 
of  the  term,  the  district's  liability  under  the 
contract  ceases,  since  the  parties  must  have 
contemplated  the  continued  existence  of  the 
school-house  during  the  stipulated  period  as 
the  basis  of  the  teaching  during  such  time. 

Neither  party  to  a  contract  between  a 
school-board  and  teacher,  whereby  the  latter 
is  employed  to  teach  a  certain  school  upon  a 
named  salary,  is  discharged  from  observing 
the  conditions  thereof  by  reason  of  the  de- 
struction of  the  school-house,  in  the  absence 
of  any  provision  touching  such  a  possible 
occurrence.  Corn  f .  Mt.  Vernon  Bd.  of  Edu- 
cation, 39  111.  App.  446. 

The  inability  of  the  school-board  to  pro- 
cure another  building  for  school  purposes 
will  not  absolve  it  from  liability  for  salary 
to  a  teacher  who  is  ready  and  offers  to  con- 
tinue his  duties  under  the  contract.  Corn  v. 
Mt.  Vernon  Bd.  of  Education,  39  111.  App. 
44G. 

90.  Bromlej^  t.  Tinmoutli  School  Dist. 
No.  5,  47  Vt.  381. 

91.  Goodyear  v.  Jackson  County  School 
Dist.  No.  5,  17  Oreg.  517;  21  Pac.  664,  hold- 
ing that  where,  under  a  contract  between  a 
teacher  and  a  school-district,  there  is  a  clause 
to  teach  a  definite  period,  unless  the  school 
is  discontinued  by  order  of  the  directors,  who 
in  consequence  of  the  prevalence  of  diph- 
the]  ia  stop  the  schools,  but  reopen  them  when 
the  danger  is  passed,  and  before  the  expira- 
tion of  the  contract,  such  discontinuance  is 
authorized  under  the  contract,  and  relieves 
the  district  from  liability  during  such  period, 
but  not  from  liability  for  the  unexpired  term 
of  such  contract  after  the  schools  are  re- 
opened. 

A  stipulation  to  pay  a  teacher  certain 
•wages,  "for  the  time  actually  occupied  in 
school,"  merely  prohibits  the  teacher  from 
drawing  his  salary  during  vacation,  or  during 
the  time  when  he  might  be  excusalily  absent, 
or  temporarily  unable  to  discharge  his  duties, 
and  does  not  apply  to  such  time  as  the  dis- 
trict might  arbitrarily  prevent  plaintiff  from 
performing  his   duties  without  discharging 

[III,  H,  5,  b] 


him  under  the  contract.  McKay  V/.  Barnett, 
21  Utah  239,  60  Pac.  1100,  50  L.  E.  A. 
371. 

92.  Sherman  County  School  Dist.  No.  16 
t\  Howard,  5  Nebr.  (Unoff.)  340,  98  N.  W. 
666.  See  also  Roberts  v.  Falmouth  Sanitary 
Authority,  52  J.  P.  741. 

93.  Delaware. —  New  Castle  County  School 
Dist.  No.  7  v.  Walker,  2  Houst.  21. 

Georgia. —  Pierce  v.  Beck,  61  Ga.  413,  hold- 
ing that  where  a  teacher  who  is  dismissed  for 
cause  takes  forcible  possession  of  a  school- 
house  and  continues  to  teach,  he  is  not  en- 
titled to  any  compensation  from  the  time  of 
his  dismissal. 

Illinois. —  Stewart  V.  School  Directors,  24 
111.  App.  229,  holding  that  where  school  di- 
rectors make  a  written  contract  to  employ 
a  teacher  for  four  months  promising  at  the 
same  time  to  give  him  another  month  if  he 
gives  satisfaction,  there  is  no  definite  con- 
tract for  the  additional  month,  and  the  fact 
that  after  being  notified  that  he  is  not 
wanted  for  the  fifth  month  he  continues  to 
teach  without  the  consent  of  the  directors, 
gives  him  no  right  of  recovery. 

Maine. —  Woodbury  v.  Knox,  74  Me.  462, 
holding  that  a  teacher  cannot  recover  for  his 
services  as  a  teacher  rendered  after  being 
notified  of  his  dismissal. 

Massachusetts. —  Wood  v.  Medfield,  123 
Mass.  545;  Knowles  v  Boston,  12  Gray  339. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  310. 

Personal  liability  of  officer. —  Where  a  sub- 
school  director  enters  into  a  written,  contract 
of  employment  with  a  teacher,  who  has  no 
certificate  and  the  contract  is  not  approved 
by  the  president  of  the  board  and  he  is  noti- 
fied to  stop  teaching,  such  subschool  director 
is  not  individually  liable  for  his  services. 
Slone  V.  Berlin,  88  Iowa  205,  55  N.  W.  341. 

94.  Bourbon  County  School  Dist.  No.  23  v. 
McCoy,  30  Kan.  268,  1  Pac.  97,  46  Am.  Rep. 
92;  McCrea  V.  Pine  Tp.  School-Dist.,  145  Pa. 
St.  550,  22  Atl.  1040  (holding  that  where  a 
school-board  in  good  faith  dismisses  a  teacher 
for  incompetency,  he  cannot  recover  his  salary 
for  the  entire  term  on  the  ground  that  the 
dismissal  was  without  cause)  ;  Morley  V. 
Power,  10  Lea  (Tenn.)  219. 

95.  Frazier  v.  Saline  County  School  Dist. 
No.  1,  24  Mo.  App.  250. 

96.  Colorado. —  School  Dist.  No.  3  V.  Hale, 
15  Colo.  367,  25  Pac.  308,  holding  also  that 


SCHOOLS  AND  SCHOOL-DISTRICTS   [35  Cyc]  llOi 


teacher  is  employed  in  his  place. Where,  however,  a  teacher  is  reinstated  before 
the  expiration  of  his  term  of  employment  he  is  entitled  to  recover  for  the  period 
subsequent  to  his  reinstatement  only  upon  his  performing  or  offering  to  perform 
his  contract  during  that  time.^^  Where  a  teacher  who  has  been  irregularly  dis- 
missed continues  in  the  school  w^ith  the  assent  of  a  majority  of  a  school-board, 
it  is  a  waiver  of  such  dismissal  and  a  satisfaction  of  the  original  employment. 

d.  Amount  or  Rate  ^  —  (i)  /iV  General.  The  amount  or  rate  of  compensa- 
tion Avhich  a  teacher  or  school  superintendent  is  entitled  to  receive  for  his  services 
generally  depends  upon  the  terms  of  the  contract  under  which  he  is  employed,^ 
and  upon  the  provisions  of  the  statute  governing  his  employment.^  Where  the 
contract  is  for  a  gross  sum  for  the  entire  session,  and  without  any  fault  on  the 
teacher's  part  some  act  is  done  which  entitles  him  to  consider  the  contract  as 
rescinded,  he  is  entitled  to  recover  the  whole  stipulated  sum.*  But  where  a  teacher 
renders  services  under  a  contract  which  is  not  in  writing,  as  required  by  statute,^ 
where  there  is  no  stipulation  as  to  compensation,^  or  where  there  is  no  express 
contract  but  the  district  receives  the  benefit  of  his  services, he  is  entitled  to  recover 
only  the  reasonable  value  of  his  services;  and  it  has  also  been  held  that  a  teacher 
employed  for  a  definite  time  who  voluntarily  breaks  his  engagement  after  teach- 
ing part  of  the  time  may  recover  on  a  quantum  meruit  for  services  rendered.^ 


the  teacher  need  not  show  an  appeal  to  the 
county  superintendent,  as  a  condition  prece- 
dent to  his  right  of  action. 

Iowa. —  Park  v.  Des  Moines  County  Inde- 
pendent School  Dist.  No.  1,  65  Iowa  209,  21 
K  W.  567. 

Maryland. —  Underwood  v.  Prince  George 
County  School  Com'rs,  103  Md.  181,  63  Atl. 
221. 

IS^eic  York. —  Steinson  v.  New  York  Bd.  of 
Education,  49  N.  Y.  App.  Div.  143,  63  N.  Y. 
Suppl,  128  [reversing  27  Misc.  687,  58  N.  Y. 
Suppl.  734,  and  affirmed  in  165  N.  Y.  431,  59 
N.  E.  300]. 

Canada. —  McPherson  v.  Usborne  School 
Section  No.  7,  1  Ont.  L.  Rep.  261. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  310. 

Necessity  for  reinstatement. —  A  teacher 
in  the  employment  of  the  board  of  education 
of  the  city  of  New  York  does  not  hold  a 
public  office,  requiring  him  to  be  reinstated 
to  the  position  from  which  he  has  been  re- 
moved to  recover  his  compensation,  since  if 
his  employer  refuses  to  permit  him  to  work 
he  need  only  oft'er  his  services  from  time  to 
time  and  then  sue  for  his  salary.  Steinson  v. 
New  York  Bd.  of  Education,  49  N.  Y.  App. 
Div.  143,  63  N.  Y.  Suppl.  128  [reversing  27 
Misc.  687,  58  N.  Y.  Suppl.  734,  and  affirmed 
in  165  N.  Y.  431,  59  N.  E.  300]. 

97.  Underwood  v.  Prince  George  County 
School  Com'rs,  103  Md.  181,  63  Atl.  221. 

98.  Park  v.  Des  Moines  County  Independ- 
ent School  Dist.  No.  1,  65  Iowa  209,  21  N.  W. 
567;  Kellison  V.  Cascade  County  School  Dist. 
No.  1,  20  Mont.  153,  50  Pac.  421,  holding 
that  a  school-teacher  wlio  has  been  employed 
by  a  board  of  school  trustees  for  a  definite 
period,  and  who  has  been  dismissed  for  im- 
proper conduct,  which  sentence  of  dismissal 
is  subsequently  reversed,  is  entitled  to  re- 
cover the  amount  due  him  under  his  contract 
from  the  date  of  the  reversal  until  the  dato 
fixed  for  the  termination  of  liis  contract,  but 
not  for  the  time  between  the  date  of  his  dis- 


missal and  the  date  of  the  reconsideration 
thereof. 

99.  Finch  v.  Cleveland,  10  Barb.  (N.  Y.) 
290. 

1.  Authority  to  fix  compensation  see  supra^ 
III,  H,  3,  a,  (V). 

2.  Case  v.  Missoula  Countv  School  Dist. 
No.  3,  14  Mont.  138,  35  Fac.  906  (holding 
that  where  a  person  is  engaged  as  "  supply 
teacher "  at  seventy  dollars  per  month,  the 
contract  cannot  be  construed  as  a  contract 
by  which  he  is  to  receive  a  salary  of  seventy 
dollars  per  month  for  the  entire  term  with- 
out regard  to  whether  he  actually  renders 
any  services  or  not,  but  rather  that  he  is  to 
be  paid  for  the  time  he  teaches  at  the  rate 
of  seventy  dollars  per  month)  ;  Wichita 
School  Dist.  V.  Hickey,  3  Tex.  App.  Civ.  Cas. 
§  280. 

3.  Dickey  County  v.  Denning.  14  N.  D.  77, 
103  N.  W.  422  (holding  that  under  Rev. 
Codes  (1899),  §  652,  providing  a  graduated 
salary  for  county  superintendents  of  schools, 
corresponding  to  the  number  of  schools  or 
departments  of  graded  schools  under  their 
official  supervision,  schools  in  special  districts 
are  not  to  be  included  in  computing  their 
salarv)  ;  Geddes  v.  Bombauch,  14  Haz.  Reg. 
(Pa.)  347. 

4.  Sprague  v.  Morgan,  7  Ala.  952. 

5.  Jones  v.  Neosho  County  School  Dist. 
No.  47,  8  Kan.  362. 

6.  Morris  r.  New  York  Bd.  of  Education, 
54  Misc.  (N.  Y.)  605,  104  N.  Y.  Suppl.  079 
[affirmed  in  124  N.  Y.  App.  Div.  921,  108 
N.  Y.  Suppl.  1141]. 

7.  Ofl'ut  r.  Bourgeois,  16  La.  Ann.  163; 
Scott  r.  Williamstown  School  Dist.  No.  9.  67 
Vt.  150,  31  At\.  145,  27  L.  R.  A.  588. 

8.  Riggs  r.  Horde,  25  Tex.  Snp]il.  456,  7S 
Am.  Dec.  584. 

The  measure  of  damages  in  such  a  case  is 
the  actual  value  of  the  teacher's  services  for 
the  time,  not  to  exceed  the  contract  price. 
Riggs  r.  Horde.  25  Tex.  Suppl.  456.  7S  Am. 
Dec.  584. 
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The  fact  that  a  teacher  fails  to  teach  for  a  short  time,  for  a  sufficient  reason  and 
to  the  satisfaction  of  the  school-board,  does  not  defeat  his  right  to  recover  for  the 
time  he  actually  serves,  but  he  is  entitled  to  recover  for  such  time  at  the  rate 
agreed  upon  for  the  entire  time.^  Under  some  statutes  it  is  provided  that  the 
salary  of  a  teacher  shall  not  be  either  increased  or  diminished  during  the  term 
for  which  he  is  appointed ;  and  that  a  teacher  of  a  certain  grade  or  position  shall 
not  receive  less  than  a  given  salary;  "  but  in  order  that  a  teacher  may  be  entitled 
to  the  salary  of  a  certain  grade  or  position  his  appointment  thereto  must  be  per- 
manent, and  a  designation  to  act  temporarily  in  such  a  position  is  not  sufficient ; 
and  on  the  other  hand  a  teacher's  statutory  right  to  a  salary  of  a  certain  grade 
is  not  affected  b}^  his  temporarily  teaching  in  another  grade, and  is  not  waived 
by  his  merely  accepting  and  receipting  for  salaiy  at  a  lower  rate;  but  it  is  waived 
by  his  demanding  and  drawing  pay,  and  receipting  in  full  after  reassignment 
to  another  position  in  which  he  receives  higher  pay.^^  The  charter  of  the  city  of 
Greater  New  York  makes  full  provision  in  regard  to  the  salaries  of  teachers  in 
public  schools  in  that  city/^ 

(ii)  Holidays  and  Vacations.  As  a  general  rule  a  teacher's  contract  for 
a  stated  period  is  subject  to  the  observance  of  recognized  holidays  and  vacations, 
and  there  should  be  no  deduction  for  such  occasions  from  the  teacher's  wages,^^ 


9.  Mason  i'.  Brookfield  School  Dist.  No.  14, 
20  Vt.  487. 

10. -  Pierce  v.  West  Loveland  Bd.  of  Edu- 
cation, 8  Ohio  S.  &  C.  PI.  Dee.  648,  1  Ohio 
N.  P.  286. 

11.  Hazen  v.  New  York  Bd.  of  Education, 
127  N.  Y.  App.  Div.  235,  111  N.  Y.  Suppl. 
337. 

12.  Hazen  v.  New  York  Bd.  of  Education, 
127  N.  Y.  App.  Div.  235,  111  N.  Y.  Suppl. 
337 ;  Hoefling  v.  New  York  Bd.  of  Education, 

120  N.  Y.  App.  Div.  545,  104  N.  Y.  Suppl. 
941  (holding  that  where  a  teacher  acts  as 
principal  but  is  not  appointed  to  the  position 
in  compliance  with  the  statute,  he  is  not 
entitled  to  the  salary  of  a  principal)  ;  Wood 
V.  New  York  Bd.  of  Education,  59  Misc. 
(N.  Y.)  605,  112  N.  Y.  Suppl.  578. 

13.  Moore  v.  New  York  Bd.  of  Education, 

121  N.  Y.  App.  Div.  862.  106  N.  Y.  Suppl. 
983  [affirmed  in  195  N.  Y.  601,  88  N.  E.  645, 
195  N.  Y.  614,  89  N.  E.  1105]. 

14.  Moore  v.  New  York  Bd.  of  Education, 
121  N.  Y.  App.  Div.  862,  106  N.  Y.  Suppl. 
983  lafjfirmed  in  1.95  N.  Y.  601,  88  N.  E.  645, 
195  N.  Y.  614,  89  N.  E.  1105]. 

15.  Sheehan  v.  New  York  Bd.  of  Education, 
120  N.  Y.  App.  Div.  557,  104  N.  Y.  Suppl. 
1002  [affirmed  in  193  N.  Y.  627,  86  N.  E. 
1133]. 

16.  See  Greater  New  York  Charter,  §  1091. 
See  also  McCabe  r.  Cook,  29  Misc.  (N.  Y.) 
679,  61  N.  Y.  Suppl.  588;  and  New  York 
cases  cited  in  preceding  notes  6-15. 

The  Greater  New  York  Charter,  §  logi, 
empowers  the  city  board  of  education  to 
adopt  by-laws  fixing  a  uniform  schedule  of 
salaries  for  all  teachers  in  the  common  schools 
in  their  respective  grades,  without  reducing 
existing  salaries,  and  was  intended  to  bring 
about  a  uniformity  of  salaries  immediately, 
or  so  soon  as  it  could  be  accomplished  with- 
out reducing  salaries,  and  hence  where  a 
board  adopts  a  schedule  fixing  the  minimum 
and  maximum  salaries  of  a  certain  grade  and 
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providing  for  a  certain  annual  increase  until 
the  maximum  is  reached,  a  teacher  of  that 
grade  whose  salary  exceeds  the  minimum  is 
not  entitled  to  the  prescribed  annual  increase 
until  other  salaries  in  the  same  grade  by  such 
increase  equals  his,  after  which  he  is  entitled 
to  the  increase  with  the  others.  McHench  v. 
New  York  Bd.  of  Education,  127  N.  Y.  App. 
Div.  294,  111  N.  Y.  Suppl.  303.  It  has  also 
been  held  under  such  statute  that  the  salaries 
existing  at  the  time  of  the  passage  of  the 
act,  when  above  the  minimum  required  by  the 
appropriate  schedule,  shall  so  continue  until 
the  end  of  the  school  year,  at  which  time  a 
teacher  is  entitled  to  be  increased  in  accord- 
ance with  the  schedule  applicable  to  the  class 
of  teachers  to  which  he  belongs  (Loewy  v. 
New  York  Bd.  of  Education,  59  Misc.  (N.  Y.) 
70,  112  N.  Y.  Suppl.  4)  ;  and  that,  although 
such  statute  provides  that  no  salary  shall  be 
reduced  by  the  operation  of  the  act,  it  does 
not  preclude  the  city  board  of  education  from 
reducing  the  salary  of  a  teacher  to  the  mini- 
mum prescribed  (Buckbee  r.  New  York  Bd. 
of  Education,  115  N.  Y.  App.  Div.  366,  100 
N.  Y.  Suppl.  943  [reversi7ig  51  Misc.  295,  100 
N.  Y.  Suppl.  1063,  and  affirmed  in  187  N.  Y. 
544,  80  N.  E.  1106] ). 

A  teacher  in  an  evening  school  is  not 
Avithin  the  meaning  of  the  statute  fixing  the 
minimum  salary  of  a  day  school  teacher,  but 
is  employed  to  perform  services  for  such  com- 
pensation as  is  fixed  in  his  contract,  and  in 
the  absence  of  any  agreement  as  to  compen- 
sation can  only  recover  what  his  services  are 
reasonably  worth;  and  where  he  has  been 
employed  at  a  stated  salary,  the  board  of  edu- 
cation may,  by  a  unanimous  vote,  reduce  his 
salary,  and  if  both  parties  enter  into  the 
contract  with  knowledge  of  the  powers  of  the 
board,  the  teacher  cannot  complain  of  such  a 
reduction.  Morris  v.  New  York  Bd.  of  Edu- 
cation, 54  Misc.  (N.  Y.)  605,  104  N.  Y.  Suppl. 
979  [affirmed  in  108  N.  Y.  Suppl.  1141]. 

17.  Holloway  v.  Ogden  School  Dist.  No.  9, 
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and  the  same  rule  applies  in  regard  to  special  vacations  ordered  by  the  school- 
board.^^ 

e.  Payment  and  Vouchers  or  Orders.  Where  a  teacher  has  properly  earned 
his  right  to  compensation,  and  his  claim  therefor  has  been  properly  presented 
and  audited,  it  is  the  duty  of  the  proper  officer  of  the  district  to  draw  an  order 
or  warrant  therefor,-"  and  of  the  disbursing  officer  of  the  district  to  pay  such 
claim,  if  there  are  funds  in  the  district  treasury  applicable  thereto.^^  But  as  a 
general  rule  the  district  cannot  be  compelled  to  pay  a  school  order  or  warrant 
for  a  teacher's  compensation,  if  the  funds  applicable  thereto  have  become 
exhausted  before  the  presentation  of  the  order, although  it  has  been  held  that 
in  such  a  case  the  surplus  of  funds  apportioned  to  other  teachers  may  be  used  in 
paying  teachers  whose  apportionment  has  become  exhausted. The  manner  of 
paying  a  teacher's  compensation  ordinarily  depends  upon  the  terms  of  the  statute 
relative  thereto,^*  as  in  regard  to  the  issuing  of  vouchers,  orders,  or  warrants 
therefor, 2^  and  the  approval  thereof,^®  and  in  regard  to  the  fund  out  of  which 


62  Mich.  153,  28  N.  W.  764;  Marathon  Tp. 
School  Dist.  No.  4  v.  Gage,  39  Mich.  484,  33 
Am.  Rep.  421. 

18.  Emporia  Bd.  of  Education  f.  State,  7 
Kan.  App.  620,  52  Pac.  466  (holding  that 
unless  it  clearly  appears  that  a  board  of  edu- 
cation of  a  city  abuses  its  discretion  in  giv- 
ing a  two  days'  vacation  at  Thanksgiving,  no 
deduction  from  the  teacher's  salary  should 
be  made  therefor,  and  that  an  injunction 
will  not  lie  to  compel  them  to  make  such  a 
deduction)  ;  Pittsburg  Cent.  Bd.  of  Education 
v.  Stephenson,  16  Wkly.  Notes  Cas.  (Pa.) 
124. 

19.  Interest  on  orders  see  supra,  III,  F,  2, 
d,  (VI). 

20.  State  v.  Blain,  36  Ohio  St.  429  (hold- 
ing that  a  township  clerk  to  whom  applica- 
tion is  duly  made  by  a  teacher  for  an  order 
on  the  township  treasury  for  the  amount  of 
his  wages,  duly  certified  by  the  local  direct- 
ors, cannot  refuse  to  draw  such  order  on  the 
ground  that  the  contract  of  employment  be- 
tween the  teacher  and  the  local  directors 
wrongfully  stipulated  for  the  exclusion  from 
the  school  of  certain  youths  of  school  age  re- 
siding in  the  school-district)  ;  Morley  v. 
Power.  10  Lea  (Tenn.)  219. 

21.  State  V.  Zeeb,  9  Ohio  Cir.  Ct.  13,  6 
Ohio  Cir.  Dec.  70  (holding  that  a  township 
treasurer  may  be  compelled  by  mandamus 
to  pay  an  order  for  salary  out  of  common 
school  moneys  coming  into  his  hands  and  ap- 
portionable  to  the  subdistrict  where  the  re- 
lator taught)  ;  Caldwell  County  v.  Harbert, 
68  Tex.  .321,  4  S.  W.  607.  See  also  Munson 
V.  Collingwood,  9  U.  C.  C.  P.  497. 

Rights  of  assignee. —  A  recovery  may  be 
had  on  a  school  claim  by  a  person  to  whom 
a  teacher  has  assigned  it,  as  well  as  by  the 
teacher  himself.  Caldwell  County  v.  Har- 
bert. 68  Tex.  321,  4  S.  W.  607. 

The  fact  that  a  teacher  exacts  extra  com- 
pensation from  the  parents  of  children  does 
not  justify  the  school  officers  in  refusing 
payment  of  a  warrant  drawn  in  favor  of 
such  teacher,  although  it  may  be  ground 
for  complaint  to  the  directors  as  against 
such  teacher.  Miahle  v.  Fournet,  13  La. 
Ann.  607. 


22.  Jay  v.  Cascade  County  School  Dist. 
No.  1,  24  Mont.  219,  61  Pac.  250;  Saunders 
V.  State,  2  Ohio  Cir.  Ct.  475,  1  Ohio  Cir. 
Dec.  596,  holding  also  that  the  amount  of 
funds  apportioned  to  any  subdistrict  for 
school  purposes  in  any  one  year  cannot  be 
increased  or  diminished  by  reason  of  any 
default  or  surplus  in  the  funds  previously 
appropriated  to  that  district  or  to  any  other 
subdistrict.  But  compare  Harrison  School 
Tp.  V.  McGregor,  96  Ind.  185. 

23.  Bell  V.  Kuykendall,  3  Tex.  Civ.  App. 
209,  22  S.  W.  112. 

24.  See  Knox  v.  Woods,  8  Cal.  545;  King 
V.  Barker,  28  Ga.  293;  Johnson  v.  Governor, 
17  Ga.  179;  Bailey  v.  Philadelphia,  167  Pa. 
St.  569,  31  Atl.  925,  46  Am.  St.  Rep.  691; 
Caldwell  County,  Harbert,  68  Tex.  321,  4 
S.  W.  607. 

Time  of  payment. —  Directions  in  a  school 
law  in  relation  to  the  distribution  of  the 
school  fund  among  the  teachers  on  certain 
specified  dates  are  mandatory.  Thomas  v. 
Township  Thirteen,  16  111.  163. 

25.  Williams  v.  Bagnelle,  138  Cal.  699,  72 
Pac.  408,  (1902)  70  Pac.  1058. 

Directory  provision. — A  requirement  that  a 
warrant  for  the  salary  of  any  teacher  shall 
be  accompanied  by  a  statement  of  the  num- 
ber of  pupils  taught  is  directory  merely,  and 
such  statement  is  not  a  necessary  adjunct 
of  the  warrant.  Miahle  V.  Fournet,  13  La. 
Ann.  607. 

Order  as  payment. —  An  order  drawn  in 
favor  of  a  teacher  by  the  proper  school-board 
on  the  treasurer  thereof  and  delivered  to  the 
teacher  is  a  payment  of  the  salary  for  the 
month  for  which  it  is  drawn.  Sevmour  v. 
Over-River  School  Dist.,  53  Conn.  502,  3  Atl. 
552. 

26.  Carviel  r.  Coleman,  72  Tex.  550,  10 
S.  W.  679;  Bell  V.  Kuvkendall,  3  Tex.  Civ. 
App.  209,  22  S.  W.  112. 

The  fact  that  a  teacher  had  been  previously 
paid  for  a  month  during  which  he  did  not 
teach  does  not  justify  a  refusal  by  the 
county  superintendent  to  approve  a  check  or 
warrant  legally  drawn  and  apjiroved  by  the 
school  trustees,  for  a  month  during  which  he 
actually  taught,  but  for  which  he  was  not  paid. 
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such  compensation  must  be  paid,-^  and  upon  which  the  warrant  or  order  must 
be  drawn.^^  The  payment  of  money  by  a  school-district  to  its  agent  to  be  turned 
over  to  a  teacher  does  not  discharge  the  district's  habihty  to  the  teacher,  if  such 
agent  appropriates  such  money  to  his  own  use;  but  where,  there  being  no  funds 
in  the  district  treasury,  the  general  official  agent  of  the  district  in  good  faith  pays 
a  teacher  his  compensation  out  of  his  own  private  funds,  although  without  the 
direction  or  knowledge  of  the  district,  the  district  may  rely  upon  such  payment 
as  against  the  teacher.^^ 

f.  Necessity  of  Returning  Schedules,  Reports,  or  School  Registers.  It  is 
required  under  some  statutes  that  a  school-teacher  must  keep  and  file  in  a  pre- 
scribed manner  and  form  and  with  certain  school  authorities  a  schedule,  report, 
or  register  showing  the  attendance  of  pupils  at  his  school,  etc.,  before  he  is  entitled 
to  be  paid  his  compensation,^^  or  a  certain  portion  thereof;  and  even  where  a 
teacher  is  entitled  to  a  certain  per  cent  of  his  wages  without  such  schedule  or 
report  he  may  by  his  contract  of  employment  make  the  filing  of  such  schedule 
or  report  a  condition  precedent  to  his  recovering  anything.^^  The  duty  of  making 
such  a  schedule  or  report  is  one  which  from  its  nature  cannot  be  performed  except 
by  one  who  is  actually  engaged  in  teaching,^*  and  a  school-board  cannot  waive 
the  performance  of  this  duty,^^  and  if  it  pays  out  money  of  the  district  to  a  teacher 
who  has  not  filed  a  report  or  schedule,  the  school-district  may  maintain  an  action 
against  the  board  to  recover  back  such  money.^^    But  a  teacher  is  entitled  to  his 


Devine  v.  McBride,  (Tex.  Civ.  App.  1896)  35 
S.  VV.  317. 

27.  See  Morley  v.  Power,  10  Lea  (Tenn.) 
219. 

Repeal  of  statute  see  Arrington  r.  Cotton, 
1  Baxt.  (Tenn.)  316. 

28.  State  v.  Thompson,  64  Mo.  26,  holding 
that  warrants  for  the  payment  of  teachers 
of  both  white  and  colored  schools  of  a  cer- 
tain district  were  properly  drawn  upon  the 
teachers'  fund  of  such  district. 

29.  Clark  r.  Great  Barrington,  11  Pick. 
(Mass.)  260;  Caldwell  County  v.  Harbert, 
68  Tex.  321,  4  S.  W.  607,  holding  that  the 
fact  that  a  county  has  collected  and  placed 
in  the  hands  of  its  treasurer  a  sum  sufficient 
to  pay  the  claims  of  teachers  does  not 
operate  as  a  payment  of  them,  or  relieve  the 
county  from  the  obligation  to  raise  more 
money  to  pay  them,  if  that  placed  with  the 
treasurer  for  that  purpose  is  by  him  ap- 
propriated to  some  other  purpose. 

Liability  of  surety. —  The  fact  that  a 
county  treasurer  who  has  defaulted  turns 
over  special  school  funds  to  one  of  the  sure- 
ties on  his  general  bond  is  not  sufficient  of 
itself  to  fix  liability  on  that  surety,  and  to 
defeat  a  suit  against  the  county  by  that 
surety  and  others  not  sureties  as  assignees 
of  school  claims.  Caldwell  County  y.  Har- 
bert, 68  Tex.  321,  4  S.  W.  607. 

30.  Edson  v.  Sprout,  33  Vt.  77. 

31.  See  the  statutes  of  the  several  states; 
and  the  following  cases: 

Illinois. —  Adkins  v.  Mitchell,  67  111.  511; 
Cotton  f.  Reed,  20  111.  607;  Robinson  r.  Dis- 
trict No.  4  School  Directors,  96  111.  App. 
604 ;  District  No.  6  School  Directors  Green- 
ville First  Nat.  Bank,  3  111.  App.  349. 

Maine. —  Brown  v,  ChestervillCj  63  Me. 
241. 

Maryland. — Allegany  County  School  Com'rs 
V.  Adams,  43  Md.  349,  holding  that  the  duty 
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of  making  reports  to  the  board  of  county 
school  commissioners  of  the  attendance  of 
pupils,  of  the  text-books  used,  and  branches 
taught,  is  imposed  upon  all  teachers,  and 
from  which  the  principal  of  a  public  school 
is  not  exempt. 

Massachusetts. —  Jewell  v.  Abington,  2  Al- 
len 592. 

Montana. —  Jay  v.  Cascade  County  School 
Dist.  No.  1,  24  Mont.  219,  61  Pac.  250. 

Wew  Hampshire. —  Moultonborough  School 
Dist.  V.  Tuttle,  26  N.  H.  470. 

Vermont. —  Scott  V.  Williamstown  School 
Dist.  No.  9,  67  Vt.  150,  31  Atl.  145,  27 
L.  R.  A.  588;  Scott  v.  Fairfax  School  Dist. 
No.  2,  46  Vt.  452;  Wells  v.  Granby  School 
Dist.  No.  2,  41  Vt.  353.  But  see  Crosby  v. 
Readsboro  School  Dist.  No.  9,  35  Vt.  623. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  314. 

Sufficiency  of  report. —  A  teacher  whose  re- 
port is  not  signed,  and  is  otherwise  defect- 
ive and  not  such  as  the  law  requires,  is  not 
entitled  to  compensation.  Moultonborougli 
School  Dist.  V.  Tuttle,  26  N.  H.  470. 

Evidence. —  Where  it  appears  that  a  proper 
report  has  not  been  made,  a  certificate  of  a 
superintending  committee  that  a  teacher  has 
made  a  report  is  not  competent  evidence  to 
show  that  he  has  done  so.  Moultonborough 
School  Dist.  V.  Tuttle,  26  N.  H.  470. 

32.  Owen  School  Tp.  v.  Hay,  107  Ind.  351, 
8  N.  E.  220. 

33.  Owen  School  Tp.  v.  Hay,  107  Ind.  351, 
8  N.  E.  220,  holding  also  that  the  burden  of 
showing  compliance  with  such  condition  is 
upon  the  teacher. 

34.  Allegany  County  School  Com'rs  v. 
Adams,  43  Md.  349. 

35.  Jewell  v.  Abington,  2  Allen  (Mass.) 
592. 

36.  Moultonborough  School  Dist.  u.  Tuttle, 
26  N.  H.  470. 
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compensation  notwithstanding  he  fails  to  dehver  his  schedule  or  report,  where 
he  offers  to  do  so  but  the  district  clerk  refuses  to  receive  it,"  or  where  compUance 
with  the  statute  is  rendered  impossible  by  reason  of  some  wrongful  act  on  the 
part  of  the  district  board  in  breaking  up  the  school  or  otherwise  terminating  the 
contract  of  employment.^^  Where  a  teacher  properly  keeps  and  returns  his 
register  he  is  entitled  to  his  compensation,  notwithstanding  the  district  clerk 
refuses  to  give  him  a  receipt  for  it.^^ 

g.  Actions  For  Compensation  —  (i)  In  General.  As  a  general  rule,  where 
a  teacher  properly  presents  and  demands  payment  of  a  claim,  order,  or  warrant 
for  his  compensation,  which  is  refused,  he  may  maintain  an  action  of  assumpsit 
against  the  district  upon  such  order  or  warrant,^^  or  for  the  balance  due  him,^ 
although  he  also  has  a  remedy  by  mandamus  against  the  officer  who  refuses  pay- 
ment, to  compel  him  to  pay  the  order;  but  it  has  been  held  that  where  the 
officer  refusing  such  payment  has  money  in  his  hands  applicable  to  the  payment 
of  the  order  the  proper  remedy  is  by  mandamus.**  But.  a  teacher  cannot  sue 
legally  elected  school  officers  on  a  contract  made  by  him  with  officers  illegally 
elected.*^  Before  a  teacher  may  maintain  an  action  for  his  compensation  ?J1 
prescribed  conditions  precedent  must  have  been  complied  with.*^  Where  a  teach- 
er's schedule  or  report  does  not  comply  with  the  statute,  by  reason  of  some  neg- 
lect of  duty  on  the  part  of  the  school  authorities,  he  cannot  maintain  a  bill  in 
equity  to  recover  his  cor^ipensation ;  but  his  remedy,  if  any,  is  by  mandamus  to 
compel  such  authorities  to  perform  their  duties.*^ 

(ii)  P ARTIES }^  An  action  by  a  school-teacher  for  his  compensation  should 
be  against  either  the  district  or  against  the  school-board,  in  its  corporate  capacity, 
which  has  the  control  and  management  of  school  affairs  and  is  liable  to  him  for 
his  compensation.^^ 


37.  School  Directors  v.  Mae  Sprague,  78 
111.  App.  390. 

38.  School  Directors  v.  Crews,  23  111.  App. 
367  (holding  that  Avhere  a  school  is  broken 
up  because  of  the  failure  of  the  school-board 
to  furnish  another  room,  upon  the  destruction 
of  the  school-house  by  fire,  the  teacher  may 
recover  under  his  contract,  although  he  has 
not  kept  and  cannot  furnish  a  schedule)  ; 
Rudy  V.  Poplar  Bluff  School  Dist.,  30  Mo. 
App.  113;  Scott  V.  Fairfax  School  Dist.  No. 
2,  46  Vt.  452  (holding  that  where  a  school- 
teacher after  teaching  a  couple  of  weeks 
leaves  the  school  in  consequence  of  the  un- 
justifiable conduct  of  the  school-committee, 
being  prevented,  without  any  fault  on  his 
part,  from  teaching  to  the  close  of  the  term, 
the  fact  that  he  has  not  made  entries  in  the 
school  register  as  required  by  law  at  the 
close  of  the  school  does  not  prevent  a  recov- 
ery of  his  wages) . 

39.  Cobb  V.  Pomfret  School  Dist.  No.  1,  63 
Vt.  647,  21  Atl.  957. 

40.  Mandamus  as  remedy  to  compel  pay- 
ment see  Mandamus,  26  Cyc.  286. 

Arbitration  as  a  remedy  to  a  teach  to  re- 
cover his  compensation  see  Birmingham 
V.  Hungerford,  19  U.  C.  C.  P.  411;  Milne  v. 
Sylvester,  18  U.  C.  Q.  B.  538;  Tierman 
V.  Nepean  School  Trustees,  14  U.  C.  Q.  B. 
15. 

41.  McCasky  v.  Centre  Tp.  School  Dist. 
No.  1,  2  Greene  (Iowa)  482;  Martin  v.  El- 
wood,  35  Minn.  309,  29  N.  VV.  135. 

Where  an  order  is  accepted  without  au- 
thority by  the  treasurer  of  the  district,  an 
action  will  not  lie  against  the  district  upon 
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such  order.  Smith  v.  Collingwood,  19  U.  C. 
Q.  B.  259. 

42.  Moore  v.  New  York  Bd.  of  Education, 
121  N.  Y.  App.  Div.  862,  106  N.  Y.  Suppl. 
983  [affirmed  in  195  N.  Y.  601,  88  N.  E.  645, 
195  N.  Y.  614,  89  N.  E.  1105],  holding  that 
a  school-teacher  after  retirement,  without 
having  been '  removed  or  reduced  in  rank, 
may  maintain  an  action  at  law  to  recover 
the  balance  due  him  on  his  salary. 

43.  Martin  v.  Elwood,  35  Minn.  309,  29 
N.  W.  135. 

44.  Howard  v.  Bamford,  3  Oreg.  565.  And 
see,  generally.  Mandamus,  26  Cyc.  286. 

45.  Meadows  v.  Nesbit,  12  Lea  (Tenn.) 
486. 

46.  Philadelphia  v.  Johnson,  47  Pa.  St. 
382,  holding  that  a  suit  brought  against  the 
city  of  Philadelphia,  under  the  act  of  March 
4,  1861,  by  a  teacher  for  his  salary  before  a 
schedule  of  salaries  has  been  adopted  by  the 
controllers  of  public  schools,  is  prematurely 
brought  and  cannot  be  sustained. 

47.  Cotton  V.  Reed,  20  111.  607. 

48.  Cotton  V.  Reed,  20  111.  607.  Ami  see, 
generally.  Mandamus,  26  Cyc.  286. 

49.  Parties  generally  see  Parties.  30 
Cyc.  1. 

50.  Ross  f.  Allen,  10  N.  H.  96. 

51.  See  Ross  r.  Allen,  10  N.  H.  96. 

In  New  York  city,  under  the  Greater  New 
York  Charter,  an  action  to  recover  a  teach- 
er's salary  musi  be  brought  against  tho  Iward 
of  education  and  not  against  the  city,  and  a 
further  provision  in  such  charter  that  all 
suits  against  the  city  of  New  York,  or 
against   any  cor])orations  united  thorewitli. 
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(ill)  Pleading.  The  rules  applicable  to  civil  actions  generally  apply  in 
actions  by  school-teachers  for  the  recovery  of  their  compensation  in  regard  to 
matters  of  pleading. Thus  a  teacher,  in  his  complaint,  petition,  or  declaration, 
should  clearly  and  definitely  allege  all  facts  showing  the  existence  of  a  valid  con- 
tract of  employment,^^  the  performance  of  his  duties  under  the  contract,  or  that 
he  was  prevented  by  the  school  officers  from  performing  them,  without  cause,^* 
as  that  he  properly  kept  and  returned  a  schedule  or  report  as  required  by  statute,^^ 
and  that  defendant  neglected  and  refused  to  pay  him.^^  Plaintiff,  however,  need 
not  aver  specifically  that  he  has  performed  each  act  and  duty  required  to  be  done 
and  performed  in  the  discharge  of  his  duties  as  teacher,^^  but  any  failure  on  his  part 
so  to  do  should  be  set  up  in  the  answer  as  a  defense  nor  need  plaintiff  otherwise 
anticipate  or  allege  matters  of  defense.^^  Where  the  statute  requires  that  a 
teacher  shall  possess  a  certificate  of  qualification  at  the  time  of  his  employment 
as  a  condition  precedent  to  his  right  to  recover  compensation  for  his  services, 
the  facts  necessary  to  constitute  a  compHance  with  the  statute  in  this  respect 
must  be  distinctly  and  affirmatively  alleged  and  proved  by  the  teacher,  in  an 
action  by  him  to  recover  compensation  for  his  services,  and  the  petition  or  com- 
plaint cannot  be  aided  in  this  regard  by  a  copy  of  the  contract  of  employment  in 


shall  be  brought  in  the  corporate  name,  does 
not  preclude  a  suit  for  a  teacher's  salary 
against  the  city  board  of  education.  Gunni- 
son V.  New  York  Bd.  of  Education,  176  N.  Y. 
11, '68  N.  E.  106  [affirming  80  N.  Y.  App. 
Div.  480,  81  N.  Y.  Suppl.  181]. 

In  Ohio  a  teacher  who  has  been  employed 
by  the  directors  of  a  subdistrict  of  a  town- 
ship may  sue  the  township  board  of  education 
for  an  unpaid  balance  of  his  salary.  Symmes 
Tp.  Bd.  of  Education  v.  O'Hara,  7  Ohio  Dec. 
(Reprint)  312,  2  Cine.  L.  Bui.  96. 

52.  See,  generally,  Pleading,  31  Cyc.  1. 

In  an  action  by  a  teacher  to  enforce  per- 
sonal responsibility  against  the  treasurer  of 
a  school-district  for  money  in  his  hands  be- 
longing to  the  district  and  appropriated  to 
the  payment  of  teacher's  wages,  the  com- 
plaint should  allege  that  such  treasurer  had 
money  in  his  hands  at  the  time  the  order 
was  presented  sufficient  to  pay  it  and  appli- 
cable to  the  purpose ;  and  an  amendment 
may  be  made  by  inserting  such  an  allegation. 
Edson  V.  Hayden,  18  Wis.  627. 

53.  See  Crawfordsville  v.  Hays,  42  Ind. 
200;  Quin  v.  Sevmour  School  Trustees,  7 
U.  C.  Q.  B.  130.  " 

An  allegation  that  plaintiff  and  defendant 
"  entered  into  an  agreement  in  writing  "  im- 
plies that  the  statutory  directions  as  to  the 
way  and  manner  in  which  it  was  to  be  en- 
tered into  on  the  part  of  the  district  have 
been  complied  with.  Ryan  V.  Dakota  County 
School-Dist.  No.  13,  27  Minn.  433,  8  N.  W. 
146. 

54.  Henry  School  Tp.  v.  Meredith,  32  Ind. 
App.  607,  70  N.  E.  393. 

55.  Owen  School  Tp.  f.  Hay,  107  Ind.  351, 
8  N",  E.  220,  complaint  held  sufficient  as 
against  a  motion  to  arrest  judgment. 

56.  Ellis  V.  Sharp,  42  Hun  (N.  Y.)  179, 
holding  that  an  allegation  that  defendant 
had  "  neglected  and  refused  to  pay "  the 
wages  is  equivalent  to  an  averment  of  a 
refusal  to  give  an  order  for  public  money, 
or  of  a  refusal  or  neglect  to  collect  any  bal- 
ance by  tax,  and  hence  is  sufficient  on  de- 
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murrer,  although  such  averments  are  not 
specifically  made. 

57.  Ellis  V.  Sharp,  42  Hun  (N.  Y.)  179. 

58.  Ellis  V.  Sharp,  42  Hun  (N.  Y.)  179. 

59.  Section  Sixteen  Com'rs  v.  Oris  well,  6 
Ala.  565. 

As  to  sufficiency  of  funds. —  A  complaint 
by  a  teacher  to  recover  money  due  under  a 
contract  need  not  allege  that  defendant  had 
the  money  in  his  hands  with  which  to  pay 
plaintifi",  for  if  by  reason  of  any  deficiency 
there  is  not  money  enough  to  pay  him,  such 
fact  would  be  defensive  matter  to  be  pleaded. 
Gay  V.  Bankston,  100  Ala.  280,  13  So.  939; 
Harmony  School  Tp.  v.  Moore,  80  Ind. 
276. 

60.  See  supra,  III,  H,  1,  c,  (iv). 

61.  Stevenson  v.  District  No.  1  School  Di- 
rectors, 87  111.  255;  Botkin  v.  Osborne,  39 
111.  101;  Smith  V.  Curry,  16  111.  147;  Casey 
V.  Baldridge,  15  111.  65;  Stanhope  v.  School 
Directors,  42  111.  App.  570;  Hamrick  V. 
Wellington  Bd.  of  Education,  28  Kan.  385; 
Ryan  v.  Dakota  County  School-Dist.  No.  13, 
27  Minn.  433,  8  N.  W.  146;  Jenness  v. 
Washington  County  School  Dist.  No.  31,  12 
Minn.  448. 

A  general  allegation  that  a  teacher  is 
legally  or  lawfully  qualified  is  not  sufficient. 
Casey  v.  Baldridge,  15  111.  65;  Stanhope  '</. 
School  Directors,  42  111.  App.  570;  Jackson 
School  Tp.  V.  Farlow,  75  Ind.  118.  But  see 
Goetz  V.  Stearns  County  School-Dist.  No.  59, 
31  Minn.  164,  17  N.  W.  276  [distinguishing 
Ryan  v.  Dakota  County  School-Dist.  No.  13, 
27  Minn.  433,  8  N.  W.  146],  holding  that 
an  allegation  that  plaintiff  is  "  a  duly  quali- 
fied teacher  of  and  in  the  public  schools  of 
said  state "  includes  the  fact  that  he  has 
received  the  certificate  required  by  statute 
to  entitle  him  to  teach  in  such  school. 

A  failure  to  state  the  date  of  the  certifi- 
cate in  the  complaint  or  petition  is  imma- 
terial, where  it  appears  that  it  was  issued 
before  the  date  of  the  contract  declared  on. 
Hamrick  v.  Wellington  Bd.  of  Education,  28 
Kan.  385. 
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which  plamtiff  is  described  as  a  "Ucensed  teacher/'  nor  will  a  failure  to  make 
such  an  averment  be  cured  by  verdict. An  answer  in  such  an  action  should 
clearly  and  definitely  allege  all  matters  of  defense, as  in  regard  to  the  teacher's 
disquahfication/^  removal,  or  dismissal.®^ 

(iv)  Evidence.  The  rules  applicable  in  civil  cases  generally  govern  the  pre- 
sumptions and  burden  of  proof     and  the  admissibility     and  the  weight  and 


62.  Jackson  School  Tp.  v.  Farlow,  75  Ind. 
118. 

63.  Botkin  v.  Osborne,  39  111.  101;  Smith 
V.  Curry,  16  111.  147. 

64.  Harmony  School  Tp.  v.  Moore,  80  Ind. 
276,  holding  that  an  affirmative  answer,  in 
an  action  by  a  teacher  to  recover  for  serv- 
ices rendered,  that  a  former  trustee  who 
had  employed  plaintiff  had  caused  the  schools 
to  be  taught  in  the  district  for  two  months 
longer  during  two  years  than  in  other  dis- 
tricts, and  that  the  trustee  had  continued 
the  schools  in  such  district  after  he  knew 
that  there  was  no  fund  with  which  to  pay 
the  expenses,  is  insufficient  upon  demurrer. 

65.  Ellis  r.  Sharp,  42  Hun  (N.  Y.)  179. 
Striking  out  allegations  in  an  answer  as 

to  plaintiff's  qualifications  see  Jefferson 
County  School  Dist.  No.  2.5  V.  Stone,  14  Colo. 
App.  211.  59  Pac.  885. 

Legal  conclusions.— An  averment  that  a 
person  did  not  possess  a  certificate  to  teach 
in  force  during  any  of  the  times  mentioned 
in  the  complaint  is  not  a  statement  of  a  legal 
conclusion.  Catlin  v.  Christie,  15  Colo.  App. 
291,  63  Pac.  328. 

66.  See  Crawfordsville  v.  Hays,  42  Ind. 
200. 

67.  See,  generally.  Evidence,  16  Cyc.  926, 
1050.  See  also  Bourbon  County  School  Dist. 
No.  23  f.  McCoy,  30  Kan.  268,  1  Pac.  97,  46 
Am.  Rep.  92;  Steinson  v.  Hudson  County 
School  Dist.  No.  8,  55  N.  J.  L.  567,  27  Ati. 
923;  Edson  v.  Hayden,  18  Wis.  627,  holding 
that  if  the  complaint  fails  to  allege  that  de- 
fendant officer  had  in  his  hands,  at  the  time 
the  order  was  presented  to  him  for  payment, 
moneys  of  the  district  sufficient  to  pay  it  and 
properly  applicable  to  its  payment,  it  will  not 
be  presumed  that  he  had  such  moneys,  from 
the  mere  fact  that  before  such  presentment 
the  time  had  passed  when  by  law  it  was  de- 
fendant's duty  to  apply  for  and  receive  from 
the  town  treasurer  the  school  moneys  belong- 
ing to  his  district. 

Applications. —  Thus  where,  in  an  action  by 
a  school-master  against  a  town  to  recover  for 
his  services,  there  is  proof  that  he  was  em- 
ployed by  the  school  agent  and  that  the 
services  were  rendered  as  agreed,  it  prima 
facie  entitles  plaintiff  to  recover,  and  if  de- 
fendant will  avail  itself  of  the  want  of  a 
certificate,  as  required  by  statute,  it  must 
show  such  fact,  as  the  agent  has  not  the 
right  to  engage  such  services  without  a  cer- 
tificate, and  he  will  be  presumed  to  have 
done  his  duty.  Rolfe  f.  Cooper,  20  Me.  154. 
So  where  under  a  statute  which  provides 
that  no  official  business  shall  be  transacted 
except  at  a  regular  or  special  meeting,  and 
that  the  school  directors  shall  not  pay  any 
public  funds  to  a  teacher,  unless  he  has  fur- 


nished them  a  schedule,  the  directors  have 
paid  the  teacher  for  the  time  he  actually 
taught,  it  will  be  presumed  that  such  pay- 
ment was  made  at  a  regular  or  special  meet- 
ing. Robinson  v.  District  No.  4  School  Di- 
rectors, 96  111.  App.  604. 

68.  See,  generally.  Evidence,  16  Cyc.  1110 
et  seq.  See  also  Gay  v.  Bankston,  100  Ala. 
280,  13  So.  939;  Custer  V.  Prospect  Park 
School  Dist.,  12  Pa.  Super.  Ct.  102. 

Evidence  held  admissible. —  In  an  action 
against  a  county  superintendent  of  education 
to  recover  money  due  under  a  contract  to 
teach  school  in  a  designated  township,  the 
contract  mentioned  in  the  complaint  and 
plaintiff's  quarterly  report  made  to  defendant 
as  required  by  law  are  admissible.  Gay  v. 
Bankston,  100  Ala.  280,  13  So.  939.  So  where 
in  an  action  of  assumpsit  for  services  as 
teacher,  defendant  pleads  the  general  issue 
with  notice  of  a  tender  and  other  special  mat- 
ters in  defense,  and  the  notice  sets  up  the 
fact  of  incompetency,  evidence  is  admissible 
of  certain  particular  instances  of  mismanage- 
ment in  the  government  of  the  school  by 
plaintiff  while  he  was  teaching.  Holden  i\ 
Shrewsbury  School  Dist.  No.  10,  38  Vt.  529. 

Evidence  held  inadmissible  see  Swafford  r. 
Petaluma  Bd.  of  Education,  127  Cal.  484,  59 
Pac.  900  (holding  that  where  plaintiff  sues 
on  an  express  contract  made  in  one  year  for 
a  designated .  sum  per  month,  evidence  of  a 
contract  made  with  a  different  party  in  an- 
other year  is  irrelevant)  ;  Jackson  Tp.  i. 
Grimes,  24  Ind.  App.  331,  56  N.  E.  724 
(holding  that  evidence  of  compensation  for  a 
previous  year  cannot  be  received  as  evidence 
of  what  plaintiff  was  to  receive  under  an 
alleged  contract).  So  in  an  action  for  com- 
pensation, evidence  that  a  majority  of  the 
voters  in  the  district  were  dissatisfied  with 
plaintiff,  and  that  plaintiff  and  the  board 
which  employed  him  knew  this  at  the  time 
of  the  employment  is  inadmissible.  Mason  r. 
Brookfield  School  Dist.  No.  14,  20  Vt.  487. 
So  evidence  going  to  show  that  plaintiff  had 
miscalculated  the  amount  due  him  is  not  ad- 
missible as  bearing  upon  the  question  of 
competency.  Dovle  v.  School  Directors,  36 
111.  App.  653. 

Profert. —  In  a  suit  by  a  school-teacher 
against  a  school-district  on  a  contract  of  em- 
ployment, plaintiff  is  not  bound  to  make 
profert  of  his  certificate  of  qualification,  but 
may  be  allowed  to  give  parol  proof  that  he 
has  one.  Manistee  School-Dist,  No.  1  v. 
Cook,  47  Mich.  112,  10  N.  W.  131. 

The  minutes  of  a  school-board  arc  the  best 
evidence  of  a  toaclior's  contract  of  employ- 
ment, and  ovidenc'o  of  the  declarations  of 
members  of  the  board  are  irrelevant  and  in- 
competent.   Dyl>erry  School-Dist.  v.  Mercer, 
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sufficiency  of  the  evidence  in  actions  by  school-teachers  for  the  recovery  of 
their  compensation. 

(v)  Trial  and  Judgment.  The  rules  governing  in  civil  actions  generally 
also  apply  in  actions  by  school-teachers  for  the  recovery  of  their  compensation 
in  regard  to  questions  relating  to  the  trial,  as  in  regard  to  questions  for  the  court 
and  the  jury/^  and  as  to  the  findings    and  judgment. '^^ 

6.  Pensions.  Provision  is  sometimes  made,  or  authorized  by  statute,  for  the 
establishment  of  a  pension  or  retirement  fund  out  of  which  a  pension  or  annuity 
is  to  be  paid  to  teachers  in  public  schools  upon  certain  conditions,'^*  as  upon  their 
being  retired  for  m^ental  or  physical  incapacity  after  they  have  been  in  continuous 
service  for  a  specified  length  of  time.''^    Under  some  statutes  a  school-board  may 


115  Pa.  St.  551,  9  Atl.  64.  Sucli  minutes 
are  also  the  best  evidence  of  a  teacher's  dis- 
missal, and  therefore  oral  evidence  as  to  his 
acts  of  cruelty  are  inadmissible.  Whitehead 
V.  iSiorth  Huntington  School-Dist.,  145  Pa.  St. 
418,  22  Atl.  991. 

69.  See,  generally,  Evidence,  17  Cyc.  753. 
See  also  School  Dist.  No.  47  v.  Goodwin,  81 
Ark.  143,  98  S.  W.  696  (evidence  held  suffi- 
cient to  prove  ratification  of  a  contract  of 
employment  by  the  district)  ;  Marquissee  v. 
Hitchcock  County  School  Dist.  No.  64,  5 
Nebr.  (Unoff.)  85,  97  N.  W.  324. 

70.  See,  generally.  Trial.  See  also  Doyle 
V.  School  Directors,  36  111.  App.  653,  holding 
that  in  an  action  by  a  discharged  school- 
teacher to  recover  a  balance  claimed  to  be 
due  as  salary,  it  is  improper  as  a  test  of 
competency  to  require  him  upon  cross-exami- 
nation to  answer  questions  propounded,  or  to 
show  that  after  his  employment  a  remon- 
strance was  circulated  in  his  district,  and 
signed  by  divers  persons. 

An  objection  that  plaintiff  had  no  certifi- 
cate as  required  by  statute  comes  too  late  if 
made  in  the  first  instance  after  the  evidence 
is  closed.    Sproul  v.  Smith,  40  N.  J.  L.  314. 

Costs. —  A  school-teacher  is  neither  a 
laborer,  clerk,  servant,  nurse,  nor  other  per- 
son, within  the  meaning  of  a  statute  provid- 
ing that  in  all  cases  within  the  jurisdiction 
of  a  justice  of  the  peace,  where  any  action 
is  brought  by  any  of  the  persons  above  enu- 
mera^ted  for  compensation  claimed  to  be  due  for 
personal  services  performed,  plaintiff  if  suc- 
cessful shall  be  entitled  to  recover  as  part 
of  his  costs  a  judgment  against  defendant 
for  an  attorney's  fee.  Grant  County  School 
Dist.  No.  94  Gautier,  13  Okla.  194,  73 
Pac.  954. 

71.  Southern  Industrial  Inst.  v.  Hellier, 
142  Ala.  686,  39  So.  163  (holding  that  where 
a  teacher  w^as  sick,  and  his  wife  taught  for 
him  without  being  employed  by  the  school 
authorities,  it  is  open  to  the  jury  to  find 
that  the  school  authorities  accepted  the  wife's 
services  in  place  of  those  of  her  husband  and 
that  he  was  to  receive  compensation  therefor 
as  though  he  had  rendered  the  services  him- 
self) ;  Shaw  V.  Wallace,  2  Stew.  &  P.  (Ala.) 
193;  Dore  v.  Billings,  26  Me.  56;  McGuiness 
V.  Le  Sueur  County  School  Dist.  No.  10,  39 
Minn.  499,  41  N.  W.  103;  Grant  County 
School  Dist.  No.  94  v.  Gautier,  13  Okla.  194, 
73  Pac.  954  (holding  that  the  action  of  a 
school-board,  when  authorized,  in  discharging 
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a  teacher  is  not  conclusive,  and  that  in  a 
suit  by  the  teacher  to  recover  for  the  residue 
of  his  term  the  question  as  to  whether  there 
Avere  sufficient  grounds  for  his  dismissal  is 
for  the  court  or  jury). 

Incompetency  is  a  question  of  fact,  to  be 
fovmd  by  the  jury  from  all  the  evidence  in 
the  case.  Ewing  v.  'School  Directors  Dist. 
No.  3,  2  111.  App.  458. 

72.  See  Roussin  v.  Kirkpatrick,  8  Cal.  App. 
7,  95  Pac.  1123. 

73.  See,  generally,  Judgments,  23  Cyc.  623 ; 
Trial.  See  also  Milford  v.  Simpson,  11  Ind. 
520,  holding  that  an  order  that  a  judgment 
"  for  services  as  a  teacher  of  common 
schools  "  shall,  after  a  return  of  nulla  bona, 
be  paid  out  of  the  school  funds  of  the  de- 
linquent township  in  the  county  treasury 
does  not  divert  those  funds  from  their  proper 
purpose. 

Restraining  judgment. —  A  judgment  for 
compensation  against  a  school-district  in 
favor  of  a  teacher  who  has  not  produced  the 
certificate  required  by  law,  although  entered 
by  consent  of  the  district,  will  be  restrained 
by  injunction  at  the  suit  of  any  taxpayer 
within  the  district  suing  in  behalf  of  him- 
self and  others.  Barr  v.  Deniston,  19  N.  H. 
170. 

74.  See  Child  v.  Teachers'  Annuity,  etc.. 
Assoc.,  21  Pa.  Super.  Ct.  480.  And  see  the 
statutes  of  the  several  states. 

Under  N.  Y.  Laws  (1895),  c.  767,  which 
provide  that  on  petition  of  twenty-five  tax- 
payers, requesting  submission  of  the  question 
of  making  provision  for  pensioning  teachers 
who  have  been  employed  in  the  common 
schools  not  less  than  twenty-five  years,  the 
town  board  shall  cause  such  question  to  be 
submitted  to  the  taxpayers  at  the  next  town 
meeting,  on  due  notice  published  in  a  town 
newspaper  or  by  posting,  a  vote  taken  with- 
out such  notice  will  not  authorize  the  pen- 
sioning of  a  teacher  coming  within  the  act; 
nor  will  a  vote,  although  regularly  taken,  au- 
thorize the  giving  of  a  pension  to  a  teacher 
who  has  not  served  twenty-five  years  at  the 
time  the  vote  is  taken.  People  v.  Haughran, 
55  N.  Y.  App.  Div.  118,  67  N.  Y.  Suppl.  49 
[affirming  29  Misc.  440,  61  N.  Y.  Suppl. 
932]. 

75.  See  Moore  v.  New  York  Bd.  of  Educa- 
tion, 121  N.  Y.  App.  Div.  862,  106  N.  Y. 
Sunpl.  983  [affirmed  in  195  N.  Y.  601.  88 
N.'E.  645,  195  N.  Y.  614,  89  N.  E.  1105]; 
Venable  f.  Schafer,  28  Ohio  Cir.  Ct.  202» 
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adopt  a  rule  or  regulation  that  a  certain  sum  or  per  cent  shall  be  deducted  from 
the  salaiy  of  each  teacher  for  each  day  of  absence,'^  or  from  the  salary  of  each 
teacher  coming  into  the  scheme/^  to  be  applied  to  such  fund;  but  in  the  absence 
of  statutoiy  authority  a  rule  or  regulation  requiring  teachers  contracting  for 
employment  to  consent  to  such  a  deduction  is  unauthorized  and  void.^^  It  has 
been  held  that  a  statute  requiring  the  deduction  of  a  certain  per  cent  from  the 
salary  of  a  teacher  for  such  fund  is  unconstitutional,  as  interfering  with  the  teach- 
er's constitutional  right  to  use  his  property  for  his  own  benefit;  and  that  a 
teacher  is  not  estopped  from  attacking  the  constitutionality  of  such  a  statute  by 
the  mere  fact  that  he  accepts  a  position  as  teacher  under  a  notification  that  his 
appointment  is  subject  to  the  provisions  of  the  law  and  the  rules  of  the  board 
relating  to  the  appointment  and  compensation  of  teachers,  since  he  accepts  the 
position  subject  only  to  valid  and  constitutional  laws;  ^  nor  is  he  so  estopped  by 
the  fact  that  he  has  been  elected  a  member  of  the  pension  board,  where  he  has 
constantly  opposed  its  enforcement  from  the  time  of  its  enactment;  and  it  has 
also  been  held  that  if  a  teacher  has  paid  his  assessments  under  such  a  statute  he 
may  recover  the  same  with  interest. 

7.  Duties  and  Liabilities.^^  As  a  general  rule  a  person  in  accepting  employ- 
ment as  a  teacher  in  the  public  schools  agrees  to  perform  his  labors  and  duties 
under  the  control  and  direction  of  the  school-board  and  in  conformity  to  such 
lawful  rules  and  regulations  as  the  board  may  adopt,  or  as  may  be  imposed  by 
statute,  and  if  a  teacher  is  negligent  in  the  performance  of  his  duties  he  is  liable 
to  the  district  for  any  loss  caused  thereb}^^^  Under  some  statutes  a  teacher  is 
punishable  by  a  fine  if  he  neglects  to  perform  his  statutory  duties;  but  in  the 
absence  of  a  statute,  rule,  or  regulation  to  that  effect  a  school-board  has  no  power 
to  impose  a  fine  upon  a  teacher  for  a  disobedience  of  instructions,  or  for  any  mis- 
conduct or  dereliction.^®    Where  a  teacher,  after  he  is  properly  dismissed,  persists 


holding  that  one  whose  name  has  been  on 
the  teachers'  roll  of  a  city  school-district 
for  twelve  years,  but  who  has  not  been  actu- 
all}'  engaged  in  teaching  therein  during  all 
of  sucli  period,  a  substitute  having  taken  his 
place  at  one  time,  will  not  be  entitled  to  a 
pension  under  the  act  of  1909. 

The  word  "  teacher,"  as  used  in  such  pro- 
vision, if  not  specifically  restricted  in  its 
meaning,  will  comprehend  within  its  purview 
such  iniitructors  as  have  spent  a  part  of  the 
time  required  in  teaching  in  schools  not 
supported  in  whole  or  in  part  by  public  taxa- 
tion. Venable  v.  Schafer,  28  Ohio  Cir.  Ct. 
202. 

Under  N.  Y.  Const,  art.  3,  §  28,  a  statute 
directing  the  placing  upon  the  pension  list 
of  teachers  who  had  retired  before  the  pen- 
sion system  was  established  is  unconstitu- 
tional. Mahon  r.  New  York  Bd,  of  Educa- 
tion. 171  N.  Y.  263,  63  N.  E.  1107,  89  Am. 
St.  Rep.  810  [affirnmir/  68  N.  Y.  App.  Div. 
154,  74  N.  Y.  Suppl.  172]. 

76.  Murphy  r.  New  York  Bd.  of  Education, 
87  xV.  Y.  App.  Div.  277.  84  N.  Y.  Suppl.  380 
[affirming  38  Misc.  706,  78  N.  Y.  Suppl.  248J. 

77.  Phillips  V.  London  School  Bd.,  [1898] 
2  Q.  B.  447,  67  L.  J.  Q.  B.  874,  79  L.  T.  Rep. 
N.  S.  50,  14  T.  L.  R.  501,  46  Wkly.  Rep. 
658  [affirming  [1898]  1  Q.  B.  4,  61  J.  P.  758, 
66  L.  J.  Q.  B.  878,  77  L.  T.  Rep.  N.  S.  397, 
14  r.  L.  R.  4,  46  Wkly.  Rep.  155]. 

78.  State  v.  Rogers,  87  Minn.  130,  91 
N.  W.  430,  58  L.  R.  A.  663. 

79.  State  v.  Hubbard,  22  Ohio  Cir.  Ct.  252, 


12  Ohio  Cir.  Dec.  87  [affirmed  in  65  Ohio 
St.  574,  64  N.  E.  109,  58  L.  R.  A.  654]. 

80.  State  f.  Hubbard,  22  Ohio  Cir.  Ct.  252, 
12  Ohio  Cir.  Dec.  87  [affirmed  in  65  Ohio  St. 
574,  64  N.  E.  109.  58  L.  R.  A.  654]. 

81.  State  v'.  Hubbard,  22  Ohio  Cir.  Ct.  252, 
12  Ohio  Cir.  Dec.  87  [affirmed  in  65  Ohio  St. 
574,  64  N.  E.  109,  58  L.  R.  A.  654]. 

82.  Venable  v.  Schafer,  28  Ohio  Cir.  Ct. 
202.  But  compare  Phillips  v.  London  School 
Bd..  [1898]  2  Q.  B.  447,  67  L.  J.  Q.  B.  874, 
79  L.  T.  Rep.  N.  S.  50,  14  T.  L.  R.  501, 
46  Wkly.  Rep.  658  [affirming  [1898]  1  Q.  B. 
4,  61  y.  P.  758,  66  L.  J.  Q.  B.  878,  77  L.  T. 
Rep.  N.  S.  397,  14  T.  L.  R.  4,  46  Wklv. 
Rep.  155]. 

83.  Criminal  responsibility  for  defilement 
of  pupil  see  Seduction,  jmst. 

Duty  to  return  reports  or  school  registers 

see  supra,  111,  H,  5,  f. 

Liability  for  punishment  of  pupils  see 
infra,  III,  I,  3,  e,  (n),  (b). 

84.  New  Antioch  Bd.  of  Education  r.  Pulse, 
10  Ohio  S.  &  C.  PI.  Dec.  17,  7  Ohio  N.  P. 
58 ;  Crosby  r.  Readsboro  School  Dist.  No.  9, 
35  Vt.  623,  holding  that  a  teacher  is  liable 
to  make  good  to  the  district  the  amount  of 
public  money  which  his  neglect  has  caused 
it  to  lose. 

85.  State  r.  Quiolev,  11  Ohio  Dec.  (Re- 
print) 340,  26  Cine.  "L.  Bui.  129  [affirmed 
in  5  Ohio  Cir.  Ct.  638,  3  Ohio  Cir.  Dec.  310]. 
Compare  Crosby  i\  Readsboro  School  Dist. 
No.  9,  35  Vt.  623. 

86.  People  r.  New  York  Bd.  of  Education, 
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in  using  the  school-house  in  defiance  of  the  school-board's  rights  and  authority, 
he  is  a  trespasser  and  liable  therefor  in  damages. 

I.  Pupils,  and  Conduct  and  Discipline  of  Schools  —  l.  Admission  and 
Attendance  of  Pupils  —  a.  Nature  of  Right  to  Admission  or  Instruction  in 
General.  The  right  to  attend  a  public  school  and  receive  instruction  therein 
is  not  a  private  right  held  by  an  individual  separately  from  the  community  at 
large,  but  is  a  political  right  held  in  common;  nor  is  it  a  privilege  appertaining 
to  a  citizen  of  the  United  States  as  such,  and  therefore  cannot  be  demanded  on 
the  mere  status  of  citizenship.^**  But,  subject  to  reasonable  rules  and  regulations, 
it  is  a  right  or  privilege  which  belongs  to  ever}^  child  or  person  Avho  is  within  the 
rules  of  eligibility  as  prescribed  by  statute  or  by  the  rules  and  regulations  of  the 
school-board;  and  reasonable  and  convenient  accommodations,  and  opportunity 
for  instruction,  should  be  provided  by  the  board  or  officers  having  charge  of  such 
matters  for  all  children  legally  entitled  to  attend  school  and  who  desire  to  do  so.^^ 

b.  Rules  and  Regulations  of  Admission  in  General.^^  The  right  or  privilege 
to  attend  and  be  educated  in  the  public  schools  is  derived  entirely  from  the  legis- 
lature, and  is  subject  to  such  regulations,  in  respect  to  the  admission  and  classi- 
fication of  pupils,  as  the  legislature  may  from  time  to  time  see  fit  to  make.^* 
Except  in  so  far  as  expressly  regulated  by  statute,    the  board  or  officers  having 


143  N.  Y.  62,  37  N.  E.  637  [reversing  4 
N.  Y.  St.  747],  holding  that  the  Consolida- 
tion: Act  of  1882  does  not  empower  the  board 
of  education  of  the  city  of  New  York  to  fine 
a  teacher  so  many  days'  pay  for  disobeying 
the  instructions  of  the  city  superintendent. 

87.  Kelderhouse  v.  Brown,  17  Abb.  N.  Cas. 
(N.  Y.)  401. 

88.  Highways  for  access  to  school-houses 
see  supra,  III,  E,  5,  c. 

Transportation  of  pupils  see  supra,  111,  E, 
5,  b. 

89.  Learock  v.  Putnam,  111  Mass.  499. 
Education  is  not  so  much  a  technical  right 

possessed  by  a  child  or  his  parents  as  a  priv- 
ilege or  advantage  granted  by  the  state  to 
be  used  or  enjoyed  upon  such  reasonable 
terms  and  conditions  as  the  law-making 
power,  within  constitutional  limits,  may  see 
fit  to  impose..  Bissell  v.  Davison,  65  Conn. 
183,  32  Atl.  348,  29  L.  R.  A.  2.51. 

90.  Ward  v.  Flood,  48  Cal.  36,  17  Am.  Rep. 
405. 

The  provision  of  the  fourteenth  amend- 
ment of  the  federal  constitution  that  no 
state  shall  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law  has 
no  reference  to  the  privilege  accorded  by  the 
law  of  a  state  of  attending  public  schools 
maintained  at  the  expense  of  the  state,  and 
no  person  can  be  said  to  have  been  deprived 
of  either  life,  liberty,  or  property  because 
denied  the  right  to  attend  as  a  pupil  at  a 
school,  however  insufficient  and  untenable  the 
ground  upon  which  the  exclusion  is  put. 
Ward  V.  Flood,  48  Cal.  36,  17  Am.  Rep. 
405. 

91.  See  infra,  111,  1,  1,  h  et  seq. 

92.  Rulison  v.  Post,  79  111.  567;  Chase  v. 
Stephenson,  71  111.  383;  In  re  Zanesville  Bd. 
of  Education,  5  Ohio  S.  &  C.  PI.  Dec.  578,  7 
Ohio  N.  P.  564;  In  re  York  Tp.  School  Dist., 
10  Pa.  Dist  687,  15  York  Leg.  Rec.  74. 

Sufficiency  of  accommodation. —  This  rule, 
however,  does  not  mean  that  all  the  school 
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children  who  may  be  in  attendance  or  desire 
to  attend  must  be  comfortably  seated  in  one 
particular  school  in  their  immediate  neigh- 
borhood, but  only  that  there  shall  be  pro- 
vided reasonable  and  convenient  accommoda- 
tions at  some  convenient  and  proper  school- 
house  or  houses,  reasonably  accessible  to  the 
children  desiring  to  attend.  In  re  York  Tp. 
School  Dist.,  10  Pa.  Dist.  687,  15  York  Leg. 
Rec.  74. 

A  child  cannot  compel  readmission  into  a 
department  from  which  he  has  graduated  and 
in  which  there  is  no  room  to  seat  him.  Peo- 
ple V.  Board  of  Education,  4  N.  Y.  Suppl. 
102. 

93.  Health  regulations  see  infra,  111,  I, 
1,  d. 

94.  Dallas  t:  Fosdick,  40  How.  Pr.  (N".  Y.) 
249. 

95.  See  the  statutes  of  the  several  states. 
Order  of  admission. —  Where  the  statute 

provides  that  pupils  must  be  admitted  in  the 
order  in  which  they  are  registered,  and  makes 
it  the  duty  of  the  board  of  education  to  keep 
a  register,  open  to  the  inspection  of  the 
public,  of  all  children  applying  for  admission, 
and  entitled  to  be  admitted  into  the  public 
schools,  a  teacher  must  receive  pupils  regis- 
tered by  the  board  in  the  order  in  which  they 
are  registered,  and  not  in  the  order  of  the 
applications  to  the  teacher.  Kramm  v, 
Bogue,  127  Cal.  122,  59  Pac.  394. 

Estoppel  to  deny  right  to  admission. — 
Where,  as  required  by  statute,  a  board  of 
education  has  enumerated  a  child  in  its  list 
of  children  entitled  to  school  privileges,  and 
has  received  from  the  proper  treasury  the 
distributive  portion  of  the  public  funds  to 
which  such  enumeration  entitles  it,  and  has 
also  received,  upon  the  basis  of  such  enu- 
meration, taxes  directly  levied  for  the  sup- 
port of  schools  in  the  district,  the  board  is 
estopped  to  deny  to  such  child  the  right  to 
school  privileges.  El  Reno  Bd.  of  Education 
V.  Hobbs,  8  Okla.  293,  56  Pac.  1052. 
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control  and  supervision  of  the  admission  of  pupils  as  a  general  rule  have  a  dis- 
cretionary power  to  establish  reasonable  rules  and  regulations  for  their  admis- 
sion,^® such  as  rules  and  regulations  making  a  classification  of  pupils  according 
to  sex/^  or  by  which  the  assignment  of  children  between  schools  affording  equal 
advantages  shall  be  determined, or  requiring  pupils  to  apply  to  such  board  or 
officers  for  orders  for  admission ;  and  the  exercise  of  such  discretionary  power  will 
not  be  interfered  with  by  the  courts,  except  in  cases  of  manifest  abuse. ^  Such  rules 
and  regulations,  however,  must  be  reasonable,  otherwise  they  cannot  be  enforced.^ 
Thus  a  rule  or  regulation  has  been  held  unreasonable  which  excludes  a  pupil  from 
admission  for  the  purpose  of  taking  other  studies  because  of  his  failure  to  pass  a 
satisfactory  examination  in  one  study,^  or  which  prohibits  children  who  have  just 
arrived  at  school  age  from  entering  the  schools  at  any  time  except  during  the 
first  month  of  the  fall  or  spring  terms.*  But  on  the  other  hand  a  rule  or  regula- 
tion has  been  held  proper  which  excludes  children  temporarily  from  a  school  for 
want  of  room,^  notwithstanding  there  is  a  statutory  provision  making  attendance 
at  school  for  a  certain  number  of  weeks  in  the  year  compulsory.® 

e.  Eligibility  —  (i)  In  General.  In  order  that  a  child  may  be  eligible  to 
the  privilege  of  attending  a  public  school  he  must  be  within  the  rules  and  regula- 
tions prescribed  by  statute,  or  the  school-board,^  as  in  regard  to  his  race  or  color, ^ 
age,^  residence,^"  health,"  and  tuition. A  child  may  be  refused  admission  to 
a  public  school  because  of  a  licentious  or  immoral  character, although  such 
character  is  not  manifested  by  any  acts  of  licentiousness  or  immorality  within 
the  school ;  or  he  may  be  refused  admission  to  a  public  graded  school  because 
of  lack  of  sufficient  education  to  enter  the  lowest  grade  of  such  school. 

(ii)  Race  or  Color.  As  a  general  rule  a  child  cannot  be  excluded  from  a 
public  school  because  of  race  or  color  alone;  and  in  the  absence  of  statute  to  that 
effect  children  of  colored  parents  cannot  be  compelled  to  attend  separate  schools 
from  those  of  white  children,  although  such  schools  have  been  established.  It  is 
within  the  power  of  a  state  legislature,  however,  to  provide  for  separate  schools 
for  white  and  colored  children,  and  to  require  each  to  attend  their  respective 
schools,  provided  the  advantages  and  facilities  furnished  for  both  are  equal.^® 

(ill)  Age.    The  age  at  which  a  child  is  eligible  to  attend  a  public  school  is 


96.  Grove  v.  Peoria  School  Inspectors,  20 
111.  532;  Alvord  v.  Chester,  180  Mass.  20,  61 
N.  E.  263;  People  v.  Easton,  13  Abb.  Pr. 
N.  S.  (N.  Y.)  159. 

97.  State  v.  Duffy,  7  Nev.  342,  8  Am.  Rep. 
713. 

98.  People  f.  Easton,  13  Abb.  Pr.  N.  S. 
(N.  Y.)  159. 

99.  State  v.  Duffy,  7  Xev.  342,  8  Am.  Rep. 
713. 

1.  Grove  v.  Peoria  School  Inspectors,  20 
111.  532;  Com.  v.  Meiss,  10  Kulp  (Pa.) 
277. 

2.  School  Trustees  V.  People,  87  111.  303, 
29  Am.  Rep.  55. 

3.  School  Trustees  v.  People,  87  111.  303, 
29  Am.  Rep.  55,  holding  that  where  it  ap- 
pears that  a  pupil  passed  a  satisfactory 
examination  in  all  the  studies  except  that  of 
grammar,  which  his  father  did  not  desire 
him  to  study,  a  rule  or  regulation  excluding 
him  from  admission  as  to  the  other  studies 
on  that  account  is  unreasonable  and  cannot 
bo  tMi forced. 

4.  Moline  Bd.  of  Education  v.  Bolton,  85 
111.  App.  92.  Compare  Alvord  v.  Chester,  180 
iMass.  20,  61  N.  E.  203,  holding  that  a  regu- 
lation that  children  under  the  age  of  seven 


years  shall  not  attend  school  unless  they  en- 
ter at  the  beginning  of  the  fall  term,  or 
within  four  weeks  thereafter,  or  unless  they 
are  qualified  to  enter  classes  existing  at  the 
time  of  their  entry,  is  a  reasonable  regu- 
lation. 

5.  People  V.  McFall,  26  111.  App.  319. 

6.  People  V.  McFall,  26  111.  App.  319. 

7.  See  Sherman  v.  Charlestown,  8  Cush 
(Mass.)  160. 

8.  See  infra.  III,  I,  1,  c,  (ii). 

9.  See  infra,  III,  I,  1,  c,  (iii). 

10.  See  infra,  III,  I,  1.  e,  (iv). 

11.  See  infra.  III,  I,  1,  d. 

12.  See  infra.  III,  I,  1,  e. 

13.  Sherman  r.  Cliarlestown.  S  Cush. 
(Mass.)  160. 

14.  Sherman  r.  Charlestown,  8  Cush. 
(Mass.)  160. 

15.  Ward  r.  Flood,  48  Cal.  36,  17  Am.  Rep. 
405;  Jones  r.  McProud,  62  Kan.  870,  64  Pac. 
602,  liolding  that  whore  the  lowest  grade  of 
a  high  scliool  is  No.  10,  and  apj)lieants  for 
admission  have  only  completed  grade  8.  they 
are  not  entitled  to  admission  to  the  high 
school. 

16.  See  Civu.  Rights,  7  Cyc.  167.  168.  And 
see  supra,  III,  A,  3. 

[Ill,  I,  1,  C,  (III)] 
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generally  fixed  by  statute  or  a  constitutional  provision/^  although  it  is  some- 
times left  to  the  discretion  of  the  school-board  or  officers. But  where  the  school 
authorities  have  uniformly,  for  a  considerable  time,  admitted  certain  persons 
regardless  of  age,  and  have  admitted  a  student  to  a  particular  school  knowing 
that  he  will  be  over  the  school  age  before  his  first  year  is  finished,  they  are  estopped 
to  afterward  deny  his  right  to  attend  such  school  on  the  ground  that  he  is  over 
school  age.^^ 

(iv)  Residence.  As  a  general  rule  the  free  school  privileges  of  a  district, 
town,  or  city  are  open  only  to  children,  otherwise  eligible,  w^ho  are  bona  fide  resi- 
dents of  that  district,  town,  or  city ;  and  in  determining  whether  a  person  is  or 
is  not  a  resident  in  a  school-district  within  the  meaning  of  such  a  rule,  the  usual 
and  ordinary  indicia  of  residence  or  the  absence  thereof  should  be  the  proper 
guide,  and  not  the  secret  mental  resolves  or  concealed  intentions  of  persons  living, 
or  having  lived,  in  the  district.^-  Such  rule,  however,  does  not  usually  require 
that  there  shall  be  a  legal  domicile,  but  it  is  sufficient  if  the  child  and  his  parent, 
or  the  person  in  control  of  him,  are  actually  resident  in  the  district,  with  apparently 


17.  Wysinger  v.  Crookshank,  82  Cal.  588, 
23  Pac.  54  (between  six  and  twenty-one 
years)  ;  Tape  v.  Hurley,  66  Cal.  473,  6' Pac. 
129;  Yale  v.  West  Middle  School  Dist.,  59 
Conn.  489,  22  Atl.  295,  13  L.  R.  A.  161  (all 
children  over  four  years)  ;  In  re  Newark 
School 'Bd.,  (N.  J.  Sup.  1907)  70  Atl.  881 
(holding  that  a  constitutional  provision  re- 
quiring the  legislature  to  provide  for  the 
instruction  of  children  between  the  ages  of 
five  and  eighteen  years  does  not  limit  the 
power  of  the  legislature  so  as  to  preclude  it 
from  providing  for  the  education  of  children 
between  the  ages  of  five  and  twenty  years ) . 

18.  Roach  V.  St.  Louis  Bd.  of  Public 
Schools,  77  Mo.  484  (between  the  ages  of  six 
and  twenty-one)  ;  Rogers  f.  MoCraw,  61  Mo. 
App.  407." 

19.  State  V.  Duffy,  7  Nev.  342,  8  Am.  Rep. 
713,  holding  that  the  school  trustees,  under 
their  power  of  general  supervision,  may  make 
any  classification  based  on  age  as  may  seem 
best. 

Preventing  entrance  immediately  after 
school  age. —  Under  111.  School  Law,  art.  6, 
§  10,  par.  4,  the  board  of  education  has  the 
right  to  adopt  reasonable  rules  in  regard  to 
the  admission  of  chi]dren  over  six  years  of  age 
T%diich  may  operate  to  prevent  such  children 
from  entering  school  immediately  after  ar- 
riving at  that  age.  Moline  Bd.  of  Education 
r.  Bolton,  85  111.  App.  92. 

20.  Brown  v.  Cleveland  Bd,  of  Education, 
8  Ohio  S.  &  C.  PI.  Dec.  378,  6  Ohio  N.  P. 
411. 

21.  California. —  Wysinger  v.  Crookshank, 
82  Cal.  588,  23  Pac.  54. 

Connecticut. —  Yale  v.  West  Middle  School 
Dist..  59  Conn.  489,  22  Atl.  295,  13  L.  R.  A. 
161. 

Kentuclcy. —  Winchester  Bd.  of  Education 
V.  Foster,  116  Ky.  484,  76  S.  W.  354,  25  Ky. 
L.  Rep.  723. 

Missouri. —  Binde  v.  Klinge,  30  Mo.  App. 
285. 

NehrasJca. —  State  v.  Superior  School  Dist., 
55  Nebr.  317,  75  N.  W.  855;  Mizner  v.  School 
Dist.  No.  11,  2  Nebr.  (Unoff.)  238,  242,  96 
N.  W.  128,  1006. 

[Ill,  I,  1,  e,  (III)] 


Oklahoma. —  El  Reno  Bd.  of  Education  v. 
Hobbs,  8  Okla.  293,  56  Pac.  1052. 

Canada. —  Eoo  p.  Miller,  34  N.  Brunsw. 
318;  Washington  v.  Charlotteville  School 
Trustees,  11  U.  C.  Q.  B.  569. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  324. 

That  a  child's  father  and  mother  have 
separated  and  destroyed  the  common  home, 
and  that  one  of  the  parents  provides  for  the 
child  in  that  place  which  had  been  their 
home  while  they  were  a  united  family,  does 
not  destroy  the  child's  residence  for  school 
purposes.  El  Reno  Bd.  of  Education  v. 
Hobbs,  8  Okla.  293,  56  Pac.  1052. 

Residents  on  lands  purchased  or  ceded  to 
the  United  States  for  navy  yards,  forts,  and 
arsenals,  and  where  there  is  no  other  reser- 
vation of  jurisdiction  to  the  state  than  that 
of  a  right  to  serve  civil  and  criminal  process 
on  such  lands,  are  not  entitled  to  the  bene- 
fits of  the  common  schools  for  their  children 
in  the  districts  in  which  the  lands  are 
situated.  Opinion  of  Justices,  1  Mete. 
(Mass.)  580. 

Whether  a  person  has  been  enumerated  in 
a  census  taken  by  a  school-board  should  be 
established  by  the  production  of  the  proper 
record  disclosing  such  facts.  State  v.  Su- 
perior School  Dist.,  55  Nebr.  317,  75  N.  W. 
855. 

Estoppel. — A  resident  of  a  school-districfe 
who  is  entitled  to  school  privileges  for  his 
children  is  not  estopped  to  assert  his  right 
by  the  fact  that  he  fails  or  refuses  to  at- 
tend a  meeting  of  the  school-board  and  make 
an  affidavit  prepared  for  him  respecting  his 
residence.  State  v.  Renter,  96  Mo.  App.  416, 
70  S.  W.  375. 

22.  State  v.  Smith,  64  Mo.  App.  313. 

Where  a  person  with  nis  family  moves 
away  from  the  school-district  in  which  he 
lives,  leaving  the  house  formerly  occupied  by 
him  vacant,  but  with  the  intention  of  re- 
turning in  a  few  months,  his  children  are 
not  residents  of  such  district  within  the 
meaning  of  a  statute  providing  for  the  enu- 
meration of  children  for  school  purposes. 
State  V.  Smith,  64  Mo.  App.  313. 
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no  present  purpose  of  removal;-^  but  this  rule  does  not  include  the  children  of 
a  person  who  comes  temporarily  into  a  district  to  reside  during  the  scholastic 
year  for  the  purpose  only  of  sending  his  children  to  the  school  of  that  district ; 
nor  can  a  person  residing  without  a  state  send  his  minor  children  into  the  state 
and  acquire  a  domicile  for  them,  so  as  to  entitle  them  to  a  free  common  school 
education  therein. But  under  some  statutes  children  living  v/ithout  a  school- 
district  or  town  may,  with  the  consent  of  the  proper  school  authorities,  attend 
school  thereiuj^*^  upon  such  terms  and  conditions  as  the  school  authorities  may 
deem  right,^^  as  upon  the  payment  of  a  tuition,^^  where  it  will  not  interfere  with 
the  accommodation  or  instruction  of  the  scholars  residing  therein.^^ 

(v)  Inmates  of  Charitable  Institutions.  It  has  been  held  that  the 
children  of  paupers  supported  at  a  county  poor  farm  are  entitled  to  attend  the 
public  schools  in  the  district  in  which  such  farm  is  located.^^  But  on  the  other 
hand  it  has  been  held  that  non-residents  of  a  school-district  do  not  acquire  a 
residence  therein  for  common  school  purposes  by  becoming  inmates  of  a  charitable 
institution  established  for  their  care,  support,  and  education/^  particularly  where 


23.  Connecticut. —  Yale  v.  West  Middle 
School  Dist.,  59  Conn.  489,  22  Ail.  295,  13 
L.  R.  A.  161. 

Illinois. —  Board  of  Education  v.  Lease,  64 
111.  App.  60. 

Nebraska.— Stiite  v.  Selleck,  76  Nebr.  747, 
107  N.  W.  1022,  holding  that  if  a  family  or 
persons  having  the  control  of  children  of 
school  age  live  in  a  school-district  other  than 
the  district  of  their  legal  residence,  not  for 
the  purpose  of  obtaining  school  privileges 
but  from  other  motives,  their  children  are 
entitled  to  free  school  privileges  while  so 
living  in  the  district. 

New  York. —  People  v.  Hendrickson,  125 
N.  Y.  App.  Div.  256,  109  N.  Y.  Suppl.  403 
[affirming  54  Misc.  337,  104  N.  Y.  Suppl. 
122]. 

^¥isconsin. —  State  v.  Thayer,  74  Wis.  48, 
41  N.  W.  1014. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  324. 

State  officers  living  in  a  district  during 
their  term  of  office  may  send  their  children 
to  the  public  schools  of  the  district,  without 
paying  tuition,  although  they  retain  their 
legal  residence  elsewhere.  State  v.  Selleck, 
76  Nebr.  747,  107  N.  W.  1022. 

A  child  whose  parents  are  non-resident, 
and  who  lives,  with  his  parents'  consent,  with 
others  who  care  for  him  and  with  whom  he 
and  his  parents  expect  him  to  live  perma- 
nently, has  a  right  to  attend  the  schools  in 
the  district  in  which  he  thus  resides.  Yale 
r.  West  Middle  School  Dist.,  59  Conn.  489, 
22  Atl.  295,  13  L.  R.  A.  161. 

An  orphan  child  placed  in  the  family  of 
a  resident  of  a  school-district  for  care  by  the 
Children's  Aid  Society,  which  pays  for  his 
board  and  clothing,  and  who  is  treated  in  all 
respects  as  a  member  of  the  family,  is  a 
resident  of  such  district  and  entitled  to  free 
school  privileges,  although  there  is  no  ar- 
rangement as  to  the  term  of  his  abode  in  the 
district.  People  v.  Hendrickson,  125  N.  Y. 
App.  Div.  256,  109  N.  Y.  Suppl.  403  [affirm- 
ing 54  Misc.  337,  104  N.  Y.  Suppl.  122]. 
But  compare  Hall  r.  Stisted  School  Trustees, 
24  Ont.  App.  476  [a/firming  28  Out.  127]. 


24.  Barnard  School  Dist.  v.  Matherly,  84 
Mo.  App.  140,  90  Mo.  App.  403:  State  v. 
Selleck,  76  Nebr.  747,  107  N.  W.  1022;  State 
V.  Superior  School  Dist.,  55  Nebr.  317,  75 
N.  W.  855. 

Where  a  father  binds  out  his  minor  chil- 
dren in  another  district  in  which  he  does 
not  reside,  to  serve  as  apprentices,  for  the 
sole  purpose  of  sending  his  children  to  school 
there,  and  they  go  to  school  there  without  the 
consent  of  the  district,  they  are  trespassers 
and  liable  to  an  action  by  the  district.  Mil- 
ton School  Dist.  No.  1  v.  Bragdon.  23  N.  H. 
507. 

25.  Wheeler  v.  Burrow,  18  Ind.  14;  Win- 
chester Bd.  of  Education  v.  Foster,  116  Kv. 
484,  76  S.  W.  354,  25  Ky.  L.  Rep.  723 ; 
Haverhill  v.  Gale,  103  Mass.  104. 

26.  Wrentham  r.  Fales,  185  Mass.  539,  70 
N,  E.  936  (holding  that  under  such  a  statute 
the  committee  whose  consent  is  to  be  ob- 
tained is  that  of  the  town  in  which  the 
school  is  located,  aiid  not  that  of  the  town 
in  which  the  parents  reside)  ;  Board  of  Edu- 
cation V.  Board  of  Education,  10  Ohio  Cir. 
Ct.  617,  5  Ohio  Cir.  Dec.  96  (holding  that 
the  permission  provided  for  is  to  be  given  by 
the  receiving  board,  and  that  the  board  of 
the  district  where  the  children  reside  has  no 
concern  in  the  matter  beyond  paying  for  tlie 
tuition).  See  also  Sheldon  Poor  House 
Assoc.  V.  Sheldon,  72  Vt.  126,  47  Atl.  542. 

27.  Rogers  v.  Carlisle  Graded  School,  13 
S.  W.  587,  11  Ky.  L.  Rep.  934.  See  also 
People  V.  Hendrickson.  125  N,  Y.  App.  Div. 
256,  109  N.  Y.  Suppl.  403  [affirming  54  Misc. 
337,  104  N.  Y.  Suppl.  122]. 

28.  See  iufra,  111,  1,  1,  e. 

29.  Irvin  r.  Gregory,  86  Ga.  605,  13  S.  E. 
120  (holding  that  non-residents  cannot  be  re- 
ceived to  the  exclusion  of  resident  children 
who  would  otherwise  attend)  ;  People  i\ 
Board  of  Education,  26  111.  App.  476;  State 
V.  Joint  School  Dist.  No.  1,  65  Wis.  631,  27 
N.  W.  829,  "56  Am.  Rep.  653. 

30.  Brentwood  School  Dist,  No.  2  r.  Pol- 
lard, 55  N.  H.  503. 

31.  State  r.  School  Dist.  No.  14,  10  Ohio 
St.  448;  Com.  r.  Brookville  School  Dist,  164 

[III,  I,  1,  e,  (V)] 
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such  institution  is  provided  by  the  state  with  funds  sufficient  for  the  education 
of  its  inmates.^2  Under  a  statute  authorizing  the  school  authorities  of  a  district 
to  receive  into  its  schools  pupils  residing  in  other  districts,  a  district  belonging  to 
an  association  organized  for  the  maintenance  of  a  poorhouse,  and  within  which 
district  the  poorhouse  is  situated,  may  admit  to  its  schools  paupers  of  school 
age  of  other  districts  residing  in  the  poorhouse  of  the  association,  although  it  is 
not  obhged  to  do  so  without  a  charge  to  the  district  of  which  he  is  a  resident.^^ 

(vi)  Assignment  or  Admission  to  Particular  Schools  —  (a)  In  Gen- 
eral. Under  some  statutes  it  is  within  the  power  of  the  proper  school-board  to 
divide  a  school-district  into  subdistricts  and  establish  therein  schools  of  different 
grades  and  to  assign  the  pupils  to  the  several  schools;  and  where  in  the  exer- 
cise of  such  powers  the  rules  and  orders  made  are  reasonable,  necessary,  and 
such  as  will  best  afford  all  eligible  children  an  opportunity  to  receive  the  benefits 
of  proper  instruction,  such  rules  and  orders  will  be  sustained  by  the  courts,^^ 
except  in  cases  of  clear  abuse.^^  It  has  been  held  that  in  the  exercise  of  such 
power  a  school-board  may  refuse  to  admit  children,  provided  with  a  proper  school, 
to  enter  another  school  whose  rooms  are  already  crowded  beyond  their  capacity.^^ 

(b)  Discontinuance  of  Particular  School.  Where  there  are  other  schools'  in 
the  district  which  pupils  may  conveniently  attend,  the  school-board  may  for  a 
sufficient  cause  discontinue  a  particular  school,  and  provide  for  the  attendance 
of  pupils  thereof  at  such  other  schools,^^  as  where  the  average  daily  attendance 
of  the  particular  school  is  very  small,  and  the  number  is  not  reduced  by  sickness 
or  other  providential  cause,^^  and  such  discontinuance  may  be  for  a  part  of  the 
year  only,  as  during  the  winter  months;  but  where  such  discontinued  school  is 
reopened,  pupils  who  had  formerly  attended  there  and  had  been  assigned  to  other 
schools  should  be  returned  thereto. 


Pa.  St.  607,  30  Atl.  509,  26  L.  R.  A.  584; 
Com.  V.  Upper  Swatara  Tp.  School  Dist., 
164  Pa.  St.  603,  30  Atl.  507,  26  L.  R.  A. 
581. 

32.  Com.  V.  Brook ville  School  Dist..  164 
Pa.  St.  607,  30  Atl.  509,  26  L.  R.  A.  584. 

Pennsylvania  act  of  April  i8,  1893,  giving 
children  of  Union  soldiers  who  shall  be  tem- 
porarily or  otherwise  in  any  school-district 
tlie  same  right  to  instruction  in  the  schools 
of  such  district  as  the  resident  children, 
does  not  apply  to  soldiers'  children  who  are 
inmates  of  an  institution,  amply  provided  by 
the  state  with  funds  for  their  education. 
Com.  V.  Brookville  School  Dist.,  164  Pa.  St. 
607,  30  At].  509,  26  L.  R.  A.  584. 

Misconduct  of  managers. —  The  fact  that 
the  managers  of  such  an  institution  neglect 
or  fail  to  provide  adequate  educational  ad- 
vantages does  not  entitle  the  inmates  to  free 
admission  to  the  schools  of  the  district  in 
which  such  institution  is  located.  Com.  v. 
Brookville  School  Dist.,  164  Pa.  St.  607,  30 
Atl.  509,  26  L.  R,  A.  584. 

33.  Sheldon  Poor  House  Assoc.  v.  Sheldon, 
72  Vt.  126,  47  Atl.  542,  holding  that  since 
a  pauper  of  school  age  supported  by  a  town 
in  a  poorhouse  situated  in  another  town  is 
a  resident  of  the  town  supporting  him,  the 
town  in  which  the  poorhouse  is  located  is 
not  obliged  to  allow  him  to  attend  its  public 
schools  without  charge  to  the  town  of  which 
he  is  a  resident.  And  see,  generally,  infra, 
III,  L  1,  e,  (II). 

34.  People  v.  Board  of  Education,  26  111. 
App.  476. 
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35.  People  v.  Board  of  Education,  26  III. 
App.  476;  Com.  v.  School  Directors,  4  Pa. 
Dist.  314;  In  re  Lower  Salford  Tp.,  19  Pa. 
Co.  Ct.  264,  13  Montg.  Co.  Rep.  65,  holding 
that  the  school  directors  are  vested  with  au- 
thority to  decide  as  to  the  number  of  pupils 
to  he  assigned  to  a  particular  school,  and 
also  which  school  the  pupils  are  to  attend, 

36.  People  v.  Board  of  Education,  26  111. 
App.  476. 

37.  In  re  Lower  Salford  Tp.,  19  Pa.  Co. 
Ct.  264,  13  Montg.  Co.  Rep.  65. 

38.  People  v.  Board  of  Education,  26  111. 
App.  476. 

39.  Davis  v.  Mendenhall,  150  Ind.  205,  49 
N.  E.  1048;  Tufts  v.  State,  119  Ind.  232,  21 
N.  E.  892;  Morse  v.  Ashley,  193  Mass.  294, 
79  N.  E.  481.    See  also  supra,  III,  E,  2,  a, 

(IV). 

40.  State  v.  Seeley,  163  Ind.  244,  70  N.  E. 
805;  Tufts  v.  State,  119  Ind.  232,  21  N.  E. 
892.  See  also  In  re  Dublin  Tp.  School  Bd., 
14  Pa.  Co.  Ct.  464. 

41.  Potter  V.  Fredericksburg  Dist.  Tp.,  40 
Iowa  369,  holding  that  where  a  subdistrict 
contains  but  five  pupils,  the  school-board  may 
direct  that  no  school  shall  be  taught  during 
the  winter  in  such  district,  and  provide  for 
the  attendance  of  the  pupils  elsewhere. 

42.  Morse  v.  Ashley,  193  Mass.  294,  79 
N.  E,  481,  holding  that  where  a  town  votes 
to  reopen  a  school  which  had  been  closed  be- 
cause the  number  of  pupils  formerly  attend- 
ing it  was  so  small  as  to  render  its  main- 
tenance inadvisable  and  unnecessary,  such 
vote  will  be  construed  as  an  order  that  pupils 
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(c)  Joint  Schools.  Under  some  statutes  the  school  authorities  of  adjoining 
school-districts  may  estabhsh  a  joint  school,  where  the  number  of  pupils  in  each 
is  not  large  enough  to  warrant  the  expense  of  establishing  and  maintaining 
separate  schools.''^ 

(vii)  Transfer  to  Another  District  For  Educational  Purposes. 
It  is  sometimes  ]3rovided  that  pupils  may  be  transferred  for  educational  purposes 
to  the  schools  of  an  adjoining  school-district  or  corporation  at  which  they  may 
be  more  conveniently  and  better  accommodated;^*  and  that  unless  an  appeal  is 
taken  from  the  decision  making  such  a  transfer,  in  the  time  and  manner  pre- 
scribed, it  becomes  final.*^  Thus  under  some  statutes,  where  by  reason  of  the 
great  distance  from  the  school-houses  in  their  own  district,  pupils  can  be  more 
conveniently  accommodated  in  the  schools  of  an  adjoining  district,  they  may  be 
transferred  to  such  adjoining  district;  but  such  power  should  be  carefully  exer- 
cised; and  there  should  be  a  great  distance  and  great  difficulty  of  access  to  the 
schools  of  the  resident  district  before  there  is  any  right  to  ask  to  be  sent  to  a  more 
convenient  school  in  an  adjoining  district,*^  and  an  arrangement  for  such  a  transfer 
should  not  be  made  where  the  number  desiring  admission  to  such  other  school  is 
so  great  that  the  latter  school  cannot  accommodate  them  without  enlarging  its 
school  facilities.*^  It  has  been  held  under  such  a  provision  that  where  a  person 
is  so  transferred  it  is  only  for  the  next  school  year,  and  that,  if  he  wishes  to  con- 
tinue in  the  school  to  which  he  is  transferred,  he  must  again  request  and  procure 
a  transfer  the  next  year  at  the  time  the  enumeration  of  pupils  is  made.^*^  Under 


wlio  formerly  attended  the  school  should  be 
t?ken  from  the  schools  to  which  they  had 
been  reassigned,  and  returned  to  the  old 
school. 

43.  Com.  V.  Williamson,  10  Phila.  (Pa.) 
490.    See  also  supra,  III,  E,  2,  a,  (iii). 

44.  Teeple  r.  State,  171  Ind.  268,  86  N.  E. 
49  (holding  that  under  Burns  Annot.  St. 
(1908)  §§  6449-6453,  providing  for  the 
transfer  of  children  from  one  school  corpo- 
lation  to  another,  a  child  of  school  age  and 
not  the  parent,  guardian,  or  custodian  of 
such  child  is  transferred  for  educational  pur- 
poses) ;  Edwards  v.  State,  143  Ind.  84,  42 

E.  525  (holding  that  under  Rev.  St. 
fiS94)  §§  5958-5965,  transfers  may  be  made 
from  any  school  corporation  to  another  in 
the  same  or  adjoining  counties,  subject  to 
the  condition  that  no  transfer  can  be  made 
to  a  township  unless  it  adjoins  the  school 
coi-poration  from  Avhicli  the  transfer  is  made, 
but  that  such  condition  does  not  attach 
where  the  transfer  is  to  a  town  or  city,  and 
also  holding  that  it  is  immaterial  that  the 
scliool  corporation  to  which  pupils  are  trans- 
ferred under  such  statute  receives  from  the 
corporation  fiom  Avhich  the  transfer  is  made 
less  money  than  the  expense  per  capita  for 
such  pupils)  ;  Wallingford  V.  Clarendon,  81 
Vt.  245.  69  Atl.  734. 

45.  Edwards  v.  State,  143  Ind.  84,  42 
N.  E.  525.  See  also  Fogle  v.  Gregg,  26  Ind. 
345. 

46.  Freeman  r.  Franklin  Tp.,  37  Pa.  St. 
585;  Jn  re  Watson,  1  Chest.  Co.  Rep.  (Pa.) 
496;  In  rc  Grove,  11  York  Leg.  Rec.  (Pa.) 
156. 

In  Ohio,  under  Rev.  St.  §  4022a,  children 
living  more  than  one  and  one-half  miles  from 
their  assigned  school  may  attend  a  nearer 
school  in  tlie  same  district  or  in  another  dis- 
trict, but  this  does  not  require  the  board  of 


education  of  a  school-district  to  admit  chil- 
dren to  a  school  outside  of  a  district  in 
which  they  reside,  unless  the  school  in  their 
own  district  is  more  than  one  and  one-half 
miles  from  their  residence^  and  more  remote 
than  the  school  to  which  admission  is  sought. 
Boyce  t\  Mt.  Carmel  Special  School  Dist.  Bd. 
of  Education,  76  Ohio  St.  365,  81  N.  E.  437; 
Board  of  Education  v.  Board  of  Education, 

10  Ohio  Cir.  Ct.  617,  1  Ohio  Cir.  Dec.  96. 
Measurement  of  distance. —  To  ascertain 

whether  a  child  is  entitled  to  the  benefit  of 
a  statute  which  entitles  a  child  to  attend 
a  nearer  school  if  its  residence  is  more  than 
a  given  distance  from  the  school-house  of  its 
district,  the  distance  will  be  measured  from 
the  school  by  the  most  direct  public  highway 
to  the  nearest  part  of  the  curtilage  of  its 
residence.  Butler  Tp.  Bd.  of  Education  r. 
Eldorado  Bd.  of  Education,  58  Ohio  St.  390, 
50  K  E.  812. 

47.  Freeman  r.  Franklin  Tp.  School  Di- 
rectors, 37  Pa.  St.  385. 

The  abuse  of  the  discretionary  power  of 
school  directors  in  sending  children  to  the 
schools  in  an  adjoining  district  is  official 
misconduct,  but  the  courts  will  be  liberal  in 
reviewing  their  exercise  of  such  power,  and 
unless  such  abuse  be  clearly  shown  will  Tiot 
interfere.  Freeman  r.  Franklin  Tp.  School 
Directors,  37  Pa.  St.  385:  In  re  East  Hope- 
well Tp.  School  Dist.,  7  Pa.  Dist.  177;  Com. 
V.  Meiss,  10  Kulp  (Pa.)  277;  In  re  Grove, 

11  York  Leg.  Rec.  (Pa.)  156. 

48.  Freeman  r.  Franklin  Tp.  School  Di- 
rectors, 37  Pa.  St.  385  J  Com.  v.  Williamson, 
10  Phila.  (Pa.)  490. 

49.  In  rc  Watson,  1  Chest.  Co.  Rep.  (Pa.) 
496.  See  also  People  r.  Board  of  Education, 
26  111.  App.  476. 

50.  Edwards  r.  State,  143  Ind.  84.  42 
N.  E.  525. 
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some  statutes  the  county  court  may  compel  a  school-district  to  receive  pupils 
transferred  from  an  adjoining  district/^  but  an  order  so  made  is  not  effective 
after  a  child  ordered  to  be  transferred  ceases  to  reside  in  the  adjoining  district. 

(viii)  Remedies  to  Compel  Admission. It  has  been  held  that  a  manda- 
tory injunction  may  issue  to  restrain  the  school  authorities  from  refusing  a  child 
who  is  duly  qualified  from  attending  a  public  school ;  but  as  a  general  rule  man- 
damus is  the  proper  remedy  to  compel  the  admission  of  such  a  child,  or  to  compel 
his  reinstatement  if  he  has  been  wrongfully  excluded,^^  such  as  to  compel  the 
admission  or  reinstatement  of  a  pupil  who  has  been  excluded  on  the  ground  of 
race  or  color.^®  In  an  action  to  compel  the  admission  or  reinstatement  of  a  pupil, 
the  petition  or  complaint,  as  in  civil  actions  generally,  must  state  facts  sufficient 
to  constitute  the  cause  of  action.^'^ 

d.  Health  Regulations  —  (i)  In  General.  Under  some  statutes  the  local 
school  authorities  of  a  district,  town,  or  city  have  power  to  adopt  reasonable 
health  regulations  for  the  benefit  and  safety  of  the  pupils  and  the  general  public.^* 


Estoppel. — Where  a  school  corporation 
enumerates  a  child  as  transferred,  receives 
the  distribution  of  the  state  school  tax,  col- 
lects a  part  or  all  of  the  school  tax  levied 
on  the  parent  of  such  child,  and  admits  the 
child  to  its  school,  it  cannot  question  the 
validity  of  the  transfer  during  the  year  for 
which  the  enumeration  is  made.  Edwards  v. 
State,  143  Ind.  84,  42  N.  E.  525. 

51.  Gacking  v.  Ft.  Smith  School  Dist.,  65 
Ark.  427,  46  S.  W.  943. 

52.  Gacking  v.  Ft.  Smith  School  Dist.,  65 
Ark.  427,  46  S.  W.  943. 

53.  Actions  for  damages  see  infra,  III, 
I,  3,  e,  (III),  (F). 

54.  Cross  V.  Walton  Graded  Common 
School  Dist.,  121  Ky.  469,  89  S.  W.  506,  28 
Ky.  L.  Rep.  440;  Mizner  v.  Sherman  County 
School  Dist.  No.  11,  2  Nebr.  (Unoff.)  238, 
242,  96  N.  W.  128,  1006,  holding  that  where 
a  child  of  school  age  is  wrongfully  denied 
admission  to  a  public  school  of  the  district, 
an  injunction  may  properly  issue  to  restrain 
the  directors  from  interfering  with  his  at- 
tendance. But  see  MoCaskill  v.  Bower,  126 
Ga.  341,  54  S.  E.  942;  Americus  Public  Edu- 
cation V.  Felder,  116  Ga.  788,  43  S.  E.  56. 

Sufficiency  of  complaint  in  a  suit  for  a 
mandatory  injunction  to  restrain  a  board  of 
trustees  of  a  graded  school-district  from  re- 
fusing to  permit  a  pupil  to  attend  see  Cross 
V.  Walton  Graded  Common  School  Dist., 
121  Ky.  469,  89  S.  W.  506,  28  Ky.  L. 
Rep.  440.. 

Who  may  sue. —  The  father  of  a  child  of 
school  age,  or  one  standing  in  loco  parentis, 
may  maintain  an  action  to  compel  the  direct- 
ors of  a  school-district  to  allow  the  child  to 
attend  a  school  of  the  district  of  which  such 
child  is  a  hona  fide  resident.  Mizner  v. 
School  Dist.  No.  11,  2  Nebr.  (Unoff.)  238, 
242,  96  N.  W.  128,  1006. 

55.  See  Mandamus,  26  Cyc.  284.  See 
also  infra,  III,  I,  3,  e,  (iii),  (d). 

A  foster  parent  is  entitled  to  mandamus 
to  compel  a  board  of  education  to  admit  his 
child  to  attendance  without  payment  of  tui- 
tion, although  the  child  may  not  have  been 
legally  adopted.  McNish  v.  State,  74  Nebr. 
261,  104  N.  W.  186. 

In  New  York,  before  mandamus  will  lie 
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to  compel  the  admission  of  a  relator's  child 
to  a  ward  school  in  New  York  city,  whose 
exclusion  has  been  caused,  as  alleged,  by  a 
violation  of  a  rule  of  the  Ijoard  of  education 
by  the  principal,  the  relator  must  appeal 
from  the  principal's  decision  to  the  board 
of  trustees  of  the  ward,  and  thence  to  the 
board  of  education.  People  v.  New  York  Bd. 
of  Education,  4  N.  Y.  Suppl.  102. 

56.  See  Civil  Rights,  7  Cyc.  175. 

57.  See  Kramm  v.  Bogue,  127  Cal.  122,  51) 
Pac.  394. 

Sufficiency  of  complaint. — A  complaint  in 
an  action  by  a  resident  of  the  part  of  a 
school-district  which  has  been  annexed  to  a 
city  for  school  purposes,  against  the  board 
of  education  of  the  city  to  establish  the  right 
of  his  son  to  attend  the  public  schools  of  the 
city,  which  alleges  that  he  is  a  resident  of 
the  city  school-district,  and  which  also  avers 
that  he  is  and  was  residing  in  the  former 
school-district  by  its  name,  and  which  it  is 
further  alleged  became  and  is  a  part  of  the 
city  school-district,  is  sufficient  as  against  a 
general  demurrer.  Kramm  v.  Bogue,  127 
Cal.  122,  59  Pac.  394. 

Matters  of  defense. — ^Where  such  com- 
plaint alleges  that  the  father  is  a  resident 
of  the  city  school  district,  the  child  is  prima 
facie  entitled  to  the  privileges  of  the  school, 
and  any  reason  which  will  justify  the  school- 
board  in  refusing  such  privileges  is  a  matter 
of  defense  which  need  not  be  negatived  in 
the  complaint.  Kramm  v.  Bogue,  127  Cal. 
122,  59  Pac.  394. 

58.  Allentown  v.  Wagner,  214  Pa.  St.  210, 
63  Atl.  697  (holding  that  the  act  of  April 
11,  1899,  giving  school-boards  certain  power 
over  matters  relating  to  the  public  health 
and  to  contagious  and  infectious  diseases  is 
not  repealed  by  the  act  of  March  30,  1903, 
authorizing  cities  of  the  third  class  to  estab- 
lish hospitals  for  contagious  diseases  outside 
the  limits  of  the  city)  ;  Duffield  v.  Williams- 
port  School  Dist.,  162  Pa.  St.  476,  29  Atl. 
742,  25  L.  R.  A.  152;  Wayne  Tp.  School  Di- 
rectors V.  Rosencrans,  30  Pa.  Co.  Ct.  9  (hold- 
ing that  school  directors  have  authority  to 
maintain  an  action  for  a  penalty  for  the  vio- 
lation of  rules  adopted  to  control  an  infec- 
tious disease). 
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(ii)  YACCINATJON.  It  is  often  required  that  a  child  shall  be  vaccinated  as 
a  condition  to  his  being  admitted  to  or  attending  public  schools/^  it  being  required 
under  some  statutes  that  such  a  condition  must  be  complied  with,  although  small- 
pox is  not  prevalent  or  apprehended  in  the  vicinity,  although  under  other  stat- 
utes the  rule  is  held  to  apply  only  where  there  is  a  reasonably  well  founded  behef 
that  smallpox  is  prevalent  in  the  community  or  is  approaching  thereto;  and  it 
has  been  held  that  in  such  a  case  an  unvaccinated  pupil  may  be  excluded  from 
the  school,  although  he  is  not  a  fit  subject  for  vaccination.®^  It  is  sometimes 
provided  that  before  a  pupil  may  attend  the  public  schools  he  must  present  a 
certificate  of  a  reputable  physician  that  he  has  been  successfully  vaccinated,®^ 
or  has  had  smallpox,®*  or  must  present  a  physician's  certificate  excusing  him  from 
vaccination,®^  such  as  a  certificate  to  the  effect  that  by  repeated  trials  he  has 
been  shown  to  be  immune  from  vaccination.®®  Legislative  enactments  requiring 
or  authorizing  a  school-board  to  require  the  vaccination  of  pupils  as  a  condition 
to  their  being  admitted  to  or  attending  the  public  schools  have  been  held  to  be 
a  valid  exercise  of  the  police  power  of  the  legislature,®^  and  have  also  been  held 


59.  See,  generally,  Health,  21  Cyc.  393. 
Vaccination    not    compulsory. — Where  a 

statute  requiring  vaccination  does  not  impose 
any  penalty  for  a  neglect  to  comply  there- 
with, a  parent  cannot  be  compelled  to  have 
liis  child  vaccinated;  nor  does  a  compulsory 
education  law  which  does  not  require  vac- 
cination have  this  effect.  Com.  v.  Smith,  9 
Pa.  Dist.  625,  24  Pa.  Co.  Ct.  129;  Com.  v. 
Bauman,  33  Pittsb.  Leg.  J.  N.  S.  (Pa.)  109. 

The  determination  of  the  reasonableness 
of  a  rule  or  regulation  requiring  vaccination 
is  to  be  determined  in  the  first  instance  by 
the  scliool-board,  and  the  courts  will  not  in- 
terfere unless  it  be  clearly  showm  that  there 
has  been  an  abuse  of  this  discretion.  State 
v.  Barberton  Bd.  of  Education,  76  Ohio  St. 
297,  81  N.  E.  568  [affirming  29  Ohio  Cir.  Ct. 
375] ;  Duflield  v.  Williamsport  School  Dist., 
162  Pa.  St.  476,  29  Atl.  742,  25  L.  R.  A.  152. 

Pennsylvania  act  of  June  i8,  1895,  relat- 
ing to  the  vaccination  of  children  in  the  pub- 
lic schools,  applies  to  township  school-dis- 
tricts, and  is  not  limited  to  cities  and 
boroughs.  Sprague  v.  Baldwin,  18  Pa.  Co. 
Ct.  568. 

60.  See  Health,  21  Cyc.  393. 

61.  See  Health,  21  Cyc.  394. 

The  duty  of  enforcing  a  rule  requiring  the 
vaccination  of  school  children  in  such  cases 
is  upon  the  board  of  officers  charged  with 
the  duty  of  managing  the  public  schools. 
State  V.  Beil,  157  Ind.  25,  60  N.  E.  672. 

62.  Hammond  r.  Hyde  Park,  195  Mass. 
29,  80  N.  E.  650  (holding  that  a  town  is  not 
liable  for  excluding  a  pupil  who  is  not  vac- 
cinated when  there  is  particular  reason  to 
apprehend  danger  from  an  epidemic  of  small- 
pox, although  the  pupil  presents  a  certificate 
that  he  is  not  a  fit  subject  for  vaccination)  ; 
Hutchins  ?;.  Durliam  School  Committee,  137 
N.  C.  68,  49  S.  E.'  46. 

63.  Auten  v.  Little  Rock  School  Bd.,  83 
Ark.  431,  104  S.  W.  130;  Com.  v.  Rowe,  218 
Pa:  St.  168,  67  Atl.  56;  Field  v.  Robinson, 
198  Pa.  St.  638,  48  Atl.  873;  Gerhard  v. 
Packer  Tp.  School  Dist.,  9  Pa.  Dist.  720,  24 
Pa.  Co.  Ct.  339;  Cousins  v.  Warren  Borough 
School  Dist.,  28  Pa.  Co.  Ct.  381.    But  com- 


pare State  V.  Burdge,  95  Wis.  390,  70  N.  W. 
347,  60  Am.  St.  Rep.  123,  37  L.  R.  A. 
157. 

Certificate  as  evidence. — ^A  certificate  of  a 
reputable  physician  showing  that  the  pupil 
has  been  successfully  vaccinated  is  conclusive 
evidence  in  favor  of  the  pupil  that  he  has 
complied  with  the  rule.  Auten  v.  Little  Rock 
School  Bd.,  83  Ark.  431,  104  S.  W.  130. 

The  duty  of  excluding  children  who  do  not 
produce  the  required  certificate  is  upon  the 
superintendent,  principals,  and  teachers  in 
immediate  charge  of  the  schools,  and  not 
upon  the  school  directors.  Com.  v.  Rowe,  218 
Pa.  St.  168,  67  Atl.  56;  Com.  v.  Smith,  9 
Pa.  Dist.  625,  24  Pa.  Co.  Ct.  129. 

64.  Com.  V.  Rowe,  218  Pa.  St.  168,  67  Atl. 
56;  Field  v.  Robinson,  198  Pa.  St.  638,  48 
Atl.  873. 

The  determination  of  the  fact  as  to  whether 
or  not  a  child  has  had  smallpox  or  has  been 
successfully  vaccinated  is  to  be  determined 
by  the  physician,  and  not  by  the  school  au- 
thorities. Cousins  V.  Warren  Borough  School 
Dist.,  28  Pa.  Co.  Ct.  381. 

65.  State  v.  Barberton  Bd.  of  Education, 
76  Ohio  St.  29'7,  81  N.  E.  568  [affirming  29 
Ohio  Cir.  Ct.  375]. 

66.  Auten  r.  Little  Rock  School  Bd.,  S3 
Ark.  431,  104  S.  W.  130.  Compare  Stull  v. 
Reber,  215  Pa.  St.  156,  64  Atl.  419. 

67.  California. —  French  v.  Davidson,  143 
Cal.  658,  77  Pac.  663;  Abeel  v.  Clark,  84 
Cal.  226,  24  Pac.  383. 

ISicw  York. —  Viemeister  v.  White,  179 
N.  Y.  235,  72  N.  E.  97,  103  Am.  St.  Rep.  859, 
70  L.  R.  A.  796  [affirming  88  N.  Y.  App. 
Div.  44, -84  N.  Y.  Suppl.  712];  Matter  of 
Walters,  84  Hun  457,  32  N.  Y.  Suppl.  322. 

Ohio. —  State  r.  Barberton  Bd.  of  Educa- 
tion, 76  Ohio  St.  297,  81  N.  E.  568  [affirm- 
ing 29  Ohio  Cir.  Ct.  375]. 

PennsyJrania. —  Stull  r.  Reber,  215  Pa.  St. 
156,  64  Atl.  419  (holding  that  a  statute  pro- 
viding for  tlio  oxclusion  of  unvaccinated 
children  from  the  public  schools  does  not  in- 
volve in  its  application  a  trespass  on  the 
reserved  rights  of  the  individual  beyond  the 
reach  of  the  police  power,  from  the  fact  that 
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not  to  be  in  contravention  of  the  provision  of  the  federal  constitution  that  no 
state  shall  deprive  any  person  of  any  rights  without  due  process  of  law/^  or  of  a 
provision  of  a  state  constitution  relating  to  the  maintenance  of  public  schools 
wherein  all  children  of  eligible  age  may  receive  an  education.^® 

e.  Tuition  —  (i)  In  General.  It  is  usually  provided  either  by  statute  ^'^  or 
by  the  state  constitution  that  instruction  in  the  public  schools  of  a  district 
shall  be  free  to  all  children  of  school  age  resident  therein.  Such  a  provision, 
however,  usually  applies  only  in  regard  to  the  regular  prescribed  course  of  study 
for  public  schools, '^^  and  does  not  prevent  the  school  authorities  from  permitting 
a  teacher  to  instruct  in  other  branches  and  to  charge  the  pupils  fees  there- 


vaccination  is  the  infliction  of  a  disease  on 
the  subject)  ;  Nissley  v.  Hummelstown  School 
Directors,  5  Pa.  Dist.  732,  18  Pa.  Co.  Ct. 
481;  Sprague  v.  Baldwin,  18  Pa.  Co.  Ct. 
568. 

C7#a7i.— State  v.  Salt  Lake  City  Bd.  of 
Education,  21  Utah  401,  60  Pac.  1013. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  329. 

Compare  People  v.  Chicago  Bd.  of  Educa- 
tion, 234  111.  422,  84.  N.  E.  1046,  17  L.  R.  A. 

S.  709  (holding  that  the  general  police 
powers  of  a  city  authorizing  the  passing  of 
ordinances  and  the  making  of  regulations 
for  the  promotion  of  health  or  the  suppres- 
sion of  disease  do  not  include  the  passage  of 
an  ordinance  making  vaccination  a  condition 
precedent  to  the  right  of  education)  ;  State  v. 
Burdge,  95  Wis.  390,  70  K  W.  347,  60  Am. 
St.  Rep.  123,  37  L.  R.  A.  157  (holding  that 
in  the  absence  of  a  statute  making  vaccina- 
tion compulsory  or  a  condition  precedent  to 
the  right  of  children  to  attend  the  public 
schools,  a  rule  by  the  state  board  of  health 
that  no  child  shall  be  allowed  to  attend  a 
public  or  private  school  within  the  state 
without  presenting  a  certificate  of  vaccina- 
tion cannot  be  sustained  as  an  exercise  of 
police  power ) . 

68.  Bissell  i\  Davison,  65  Conn.  183,  32 
Atl.  348,  29  L.  R.  A.  251;  State  v.  Barber- 
ton  Bd.  of  Education^  76  Ohio  St.  697.  81 
N.  E.  568  [affirming  29  Ohio  Cir.  Ct.  375]. 

69.  Viemeister  v.  White,  88  N.  Y.  App. 
Div.  44,  84  N.  Y.  Suppl.  712  [affirmed  in 
179  K  Y.  235,  72  N.  E.  97,  103  Am.  St.  Rep. 
859,  70  L.  R.  A.  796];  Stull  v.  Reber,  215 
Pa.  St.  156,  64  Atl.  419. 

70.  Major  v.  Cayce,  98  Kv.  357,  33  S.  W. 
93,  17  Ky.  L.  Rep.  967,  30  L.'^R.  A.  697;  State 
V.  Independent  School  Dist.  No.  40  Bd.  of  Edu- 
cation, 91  Minn.  268,  97  N.  W.  885;  Young  v. 
Fountain  Inn  Graded  School,  64  S.  C.  131,  41 
S.  E.  824.  See  also  supra,  III,  I,  1,  c,  (iv). 
Compare  London  School  Bd.  v.  Wright,  12 
Q.  B.  D.  578,  48  J.  P.  484,  53  L.  J.  Q.  B. 
266,  50  L.  T.  Rep.  N.  S.  606,  32  Wkly  Rep. 
577;  Saunders  v.  Richardson,  7  Q.  B.  D. 
388.  45  J.  P.  782,  50  L.  J.  M.  C.  137,  45 
L.  T.  Rep.  N.  S.  319,  29  Wkly.  Rep.  800. 

Authority  to  manage  and  control  the  school 
property  of  a  district  does  not  include  au- 
thority to  charge  pupils  incidental  fees. 
Young  V.  Fountain  Inn  Graded  School,  64 
S.  C.  131,  41  S.  E.  824. 

Question  of  fact.— Whether  a  person  is  an 
actual  resident  of  a  particular  school-district, 
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so  as  to  entitle  him  to  the  privileges  of 
the  school  without  the  payment  of  tuition 
fees  charged  non-residents,  is  a  question  of 
fact  dependent  upon  the  facts  of  each  par- 
ticular case.  State  v.  Independent  School 
Dist.  No.  40  Bd.  of  Education.  91  Minn.  268, 
97  N.  W.  885. 

A  foster  parent  of  a  child  of  school  age 
may  compel  the  school-board  to  admit  such 
child  to  attendance  without  the  payment  of 
tuition  in  the  public  schools  of  the  city  or 
district  in  which  such  foster  parent  resides. 
McNish  V.  State,  74  Nebr.  261.  104  N.  W, 
186. 

71.  Irvin  i\  Gregory,  86  Ga.  605,  13  S.  E. 
120;  Roach  v.  St.  Louis  Public  Schools,  77 
Mo.  484;  Barnard  School  Dist.  r.  Matherly, 
90  Mo.  App.  40'3 ;  Lowery  i'.  Kernersville 
Graded  School  Trustees,  140  X.  C.  33,  52 
S.  E.  267;  State  v.  Eau  Claire  Bd.  of  Educa- 
tion, 96  Wis.  95,  71  N.  W.  123;  State  f. 
Joint  School  Dist.  No.  1,  65  Wis.  631,  27 
N.  W.  829,  56  Am.  Rep.  683.  See  also  supra, 
III,  I,  1,  c,  (IV). 

Constitutionality  of  statute. — Where  such 
provision  is  made  by  the  state  constitution, 
a  statute  which  exacts  incidental  fees  of  resi- 
dent scholars  as  well  as  of  non-resident 
scholars  is  unconstitutional  so  far  as  it  re- 
lates to  resident  scholars,  but  the  fact  that 
such  part  of  the  statute  is  unconstitutional 
does  not  vitiate  the  whole  statute.  Irvin  l\ 
Gregory,  86  Ga.  605,  13  S.  E.  120. 

Special  act. — Where  the  constitution  pro- 
vides for  the  establishment  of  a  uniform  sys- 
tem of  free  public  schools  throughout  the 
state,  but  such  system  has  never  been  es- 
tablished, a  special  act  for  a  particular  dis- 
trict is  not  unconstitutional  because  of  the 
fact  that  it  provides  for  supplementary 
tuition  fees  to  be  paid  by  pupils  to  meet  the 
expenses  of  the  school  attended  by  them. 
Holler  Rock  Hill  School  Dist.,  60  S.  C. 
41,  38  S.  E.  220. 

Note  for  tuition. — Where  there  is  a  con- 
tention between  a  district  and  a  resident 
therein  relating  to  his  liability  for  the 
tuition  of  his  children,  and  he  gives  his  note 
for  such  tuition,  in  an  action  on  the  note  it 
is  proper  to  submit  to  the  jury  the  question 
whether  there  was  a  compromise  of  a  doubt- 
ful claim,  as  a  consideration  for  the  note, 
and  if  so  to  return  a  verdict  accordingly. 
Barnard  School  Dist.  v.  Matherly,  90  Mo. 
App.  403. 

72.  Major  v.  Cayce,  98  Ky.  357,  33  S.  W- 
93,  17  Ky.  L.  Rep.  967,  30  L.  R.  A.  697. 
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for/^  if  the  efficiency  of  the  instruction  in  the  prescribed  common  school  branches 
is  not  thereby  impaired.'* 

(ii)  Non-Resident  Pupils  in  General.  Under  most  if  not  all  school 
laws,  a  pupil  who  is  not  a  bona  fide  resident  of  a  school-district  is  entitled  to  attend 
a  pubUc  school  therein  only  upon  the  payment  of  a  tuition,'^  to  be  paid  by  the 
county  or  district  or  school  corporation  from  which  he  is  received  or  trans- 
ferred/' provided  it  has  granted  permission  to  the  pupil  to  attend  in  such  other 
district  or  corporation,'^  or  by  the  parent,  guardian,  or  custodian  of  such  pupil, '^ 
particularly  where  he  contracts  to  pay  such  tuition.  The  paj^ment  of  such 
tuition  must  be  at  such  rate  as  the  statute  may  fix  or  authorize,  or  as  may  be 
fixed  by  the  school  authorities  of  the  town  or  district  in  which  the  pupil  attends 
school,*^  or  upon  such  terms  as  may  be  agreed  upon  by  the  two  districts,^  in  the 


73.  Major  v.  Cayce,  98  Ky.  357,  33  S.  W. 
93,  17  Ky.  L.  Rep.  967,  30  L.  E.  A.  697. 

74.  Major  v.  Cayce,  98  Ky.  357,  33  S.  W. 
93,  17  Ky.  L.  Rep.  967,  30  L.  R.  A.  697. 

75.  Winchester  Bd.  of  Education  v.  Foster, 
116  Ky.  484,  76  S.  W.  354,  25  Ky.  L.  Rep. 
723;  Rogers  v.  Carlisle  Graded  School  Trus- 
tees, 13  S.  W.  587,  11  Ky.  L.  Rep.  934;  Binde 
V.  Klinge,  30  Mo.  App.  285  (holding  that  a 
minor  who  is  neither  an  orphan  nor  an  ap- 
prentice, and  whose  parents  reside  Avithout 
the  school-district,  is  not  entitled  to  attend 
school  therein,  without  the '  payment  of  tui- 
tion fees,  although  he  has  a  home  more  or 
less  permanent  within  the  district)  ;  State  v. 
Superior  School  Dist.,  55  Nebr.  317,  75  N.  W. 
855;  Board  of  Education  v.  Board  of  Educa- 
tion, 10  Ohio  Cir.  Ct.  617,  1  Ohio  Cir.  Dec. 
96. 

Where  a  child's  primary  purpose  in  com- 
ing into  a  school-district  is  to  attend  the 
public  school  therein,  he  must  pay  tuition, 
altliough  there  is  some  incidental  purpose 
to  be  subserved  while  he  attends  the  school. 
State  V.  Eau  Claire  Bd.  of  Education,  96 
Wis.  95,  71  N.  W.  123. 

76.  State  v.  Hamilton,  69  Miss.  116,  10 
So.  57. 

77.  Kerr  v.  Perry  School  Tp.,  162  Ind.  310, 
70  N.  E.  246 ;  Westfield  Borough  School  Dist. 
v.  Dillman,  22  Pa.  Co.  Ct.  567. 

78.  Board  of  Education  v.  Board  of  Edu- 
cation, 50  Ohio  St.  439,  38  N.  E.  23;  Board 
of  Education  v.  Board  of  Education,  3  Ohio 
S.  &  C.  PI.  Dec.  70,  2  Ohio  N.  P.  256  (hold- 
ing that  such  permission  must  be  affirma- 
tively granted,  and  that  mere  acquiescence  is 
not  sufficient)  ;  Wallingford  v.  Clarendon,  81 
Vt.  245,  69  Atl.  734;  Hardwick  Town  School 
Dist.  V.  Wolcott  Town  Dist.,  78  Vt.  23,  61 
Atl.  471. 

79.  Fractional  School  Dist.  No.  1  v.  Yer- 
rington,  108  Mich.  414,  66  N.  W.  324. 

80.  Westfield  Borough  School  Dist.  i\  Dill- 
man,  22  Pa.  Co.  Ct.  567. 

Where  a  non-resident  parent  promises  to 
pay  for  the  tuition  of  his  children  attending 
school  in  another  district  he  is  liable  for 
such  tuition  under  his  contract  (Wrentham 
V.  Fales,  185  Mass.  539,  70  N.  E.  936),  al- 
thougli  in  the  absence  of  such  promise  the 
school-district  in  which  he  resides  will  be 
liable  therefor  (Westfield  Borough  School 
Dist.  I).  Dillman,  22  Pa.  Co.  Ct.  567). 

81.  Kerr  v.  Perry  School  Tp.,  162  Ind.  310, 


7  N.  E.  246;  State  v.  Hamilton,  69  Miss. 
116,  10  So.  57,  holding  that  "the  actual  pro 
rata  cost  of  tuition  for  all  such  pupils  "  as 
used  in  such  a  statute  means  such  propor- 
tionate part  of  the  entire  tuition  in  such 
school  as  the  number  of  outside  pupils  bears 
to  the  whole  number  attending  the  school. 

The  tuition  payable  is  to  be  determined 
by  the  length  of  the  term  of  the  pupil's  en- 
rolment in  the  creditor  district,  and  is  not 
limited  to  the  term  of  school  held  in  the 
residence  district.  Kerr  v.  Perry  School  Tp., 
162  Ind,  310,  70  N.  E.  246. 

82.  Fractional  School  Dist.  ISTo.  1  v.  Yer- 
rington,  108  Mich.  414,  66  N.  W.  324:  Binde 

Klinge,  30  Mo.  App.  285;  State  i\  Su- 
perior School  Dist.,  55  Nebr.  317,  77  K  W. 
855. 

Extent  of  power. — A  provision  that  the 
local  board  may  admit  pupils  not  residents 
in  the  town  on  such  terms  as  the  board  may 
prescribe  does  not  allow  the  board  to  pre- 
scribe terms  which  will  cast  upon  the  town 
or  its  inhabitants  any  part  of  the  expense 
of  educating  non-resident  pupils,  and  such 
pupils  cannot  be  received  at  a  less  rate  per 
scholar  than  the  inhabitants  of  the  town  pay 
by  taxation  for  their  children.  Irvin  r. 
Gregory,  86  Ga.  605,  13  S.  E.  120. 

83.  Weldon  Independent  School  Dist.  v. 
Shelby  Independent  School  Dist.,  113  Iowa 
549,  85  N.  W.  794;  Board  of  Education  v. 
Board  of  Education,  50  Ohio  St.  439.  38 
N.  E.  23. 

Evidence. — An  agreement  by  one  school- 
district  with  another  to  pay  for  the  tuition 
of  children  of  the  former  attending  school  in 
the  latter,  which  is  made  after  such  attend- 
ance has  ceased,  is  admissible  in  an  action 
by  the  latter  to  recover  the  price  of  the 
tuition  from  the  former.  Waldon  Inde- 
pendent School  Dist.  r.  Shelby  Independent 
School  Dist.,  113  Iowa  549,  85  N.  W.  794. 

Appeal.— Vt.  Acts  (1900),  No.  23.  provid- 
ing that  on  the  failure  of  the  school  directors 
to  agree  as  to  the  tuition  for  children  at- 
tending school,  either  board  may  appeal  to 
the  examiner  of  teachers  whose  decision  shall 
be  final,  has  no  application  to  a  case  where 
the  question  is  one  of  a  town's  liability  or 
non-liability,  based  on  an  implied  contract 
for  tuition  for  its  children  attending  schools 
of  another  town,  Hardwick  Town  School 
Dist.  r.  Wolcott  Town  Dist.,  78  Vt.  23,  61 
Atl.  471. 
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manner  prescribed  by  statute.^*  Where  the  school  authorities  have  no  right  to 
receive  non-resident  children  into  their  school  they  cannot  maintain  an  action 
for  the  tuition  of  children  received  in  violation  of  law,  although  there  is  an  express 
contract  to  pay.^^ 

(ill)  Attendance  at  High  Schools.  It  is  sometimes  .provided  that 
where  a  school-district  or  school  corporation  does  not  maintain  a  high  school  of 
its  own  it  shall  pay  the  tuition  of  pupils  residing  therein  who  may  attend  a  high 
school  in  the  same  or  another  district  ^®  or  who  may  attend  a  county  high  school; 
and  if  such  school-district  or  school  corporation  neglects  or  refuses  to  pay  such 
tuition,  it  shall  be  liable  to  the  parent  of  the  child  paying  the  same,^^  or  to  the  town 
or  district  furnishing  the  tuition. Such  a  provision,  however,  does  not  require 
that  a  town  shall  pay  the  tuition  of  a  child  attending  a  high  school  in  a  neighboring 
town  where  a  school  of  a  grade  corresponding  to  a  high  school  is  maintained  in 
the  town  of  the  pupil's  residence,  although  it  is  not  maintained  by  the  town  and 
is  not  approved  by  the  state  board  of  education, and  if  in  such  a  case  the  parent 
pays  the  tuition  of  his  child  attending  in  a  neighboring  town  he  cannot  recover 


84.  Cascade  School  Dist.  v.  Lewis  School 
Dist.,  43  Pa.  St.  318;  Bethel  School  Dist.  No. 
4  V.  Stockbridge  School  Dist.  No.  2,  64  Vt. 
527,  25  Atl.  433. 

85.  Haverhill       Gale,  103  Mass.  104. 

86.  Goodwin  v.  Charleston,  100  Me.  549, 
62  Atl.  606;  Columbus  v.  Fountain  Prairie, 
134  Wis.  593,  115  N.  W.  111. 

In  Massachusetts,  under  St.  (1898)  c.  496, 
§  3,  requiring  that  any  town  of  less  than 
five  hundred  inhabitants  in  which  no  high 
school  is  maintained  shall  pay  for  the  tui- 
tion of  any  child  who,  with  the  approval  of 
the  school-committee,  attends  a  school  in  an- 
other town,  and  that  no  school-committee 
shall  refuse  such  attendance  if  the  child  has 
completed  the  instruction  provided  by  the 
former  town,  a  town  is  liable  where  children 
are  fully  prepared  for  high  school  and  at- 
tend one  in  a  neighboring  town,  although 
approval  is  not  granted  by  the  school-com- 
mittee. Fiske  r.  Huntington,  179  Mass.  571, 
61  N.  E.  260.  Compare  Millard  v.  Egremont, 
164  Mass.  430,  41  N.  E.  669,  under  St. 
(1891 )  c.  263;  (1894)  c.  436. 

In  New  Hampshire  school- districts  being 
organizations  distinct  from  each  other  and 
from  the  toMms  in  which  they  are  located, 
are  "  towns "  within  the  meaning  of  Laws 
(1901),  c.  96,  making  "towns"  which  do 
not  maintain  high  schools  of  their  own 
liable  for  the  tuition  of  children  residing 
therein  Avith  their  parents  or  guardians,  and 
attending  high  schools  therein  or  in  any 
other  town  or  city  in  the  state;  but  "towns" 
as  such  not  being  authorized  to  maintain  a 
high  school  and  having  no  boards  of  educa- 
tion are  not  subject  to  the  liability  imposed 
by  such  statute.  Union  School  Dist.  v. 
School  Dist.  No.  20,  71  N.  H.  269,  52  Atl. 
850. 

In  Ohio  the  act  of  April  14,  1900,  amend- 
ing Kev.  St.  §  4029-1  et  seq.,  and  providing 
for  the  paj^ment  by  a  board  of  education  of 
a  township  of  the  tuition  of  pupils  of  that 
township  attending  a  high  school  in  the  same 
or  adjoining  county  is  directory  merely,  and 
a  school-board  is  not  bound  to  pay  for  the 
tuition  of  one  of  its  pupils  in  a  high  school 
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of  an  adjoining  school-district,  although 
such  pupil  has  the  qualifications  necessary 
mnder  the  law  for  such  attendance.  Ashland 
Tp.  Bd.  of  Education  v.  Montgomery  Tp.  Bd. 
of  Education,  10  Ohio  S.  &  C.  PI.  Dec.  459, 
8  Ohio  N.  P.  21;  State  v.  Columbia  Tp.  Bd. 
of  Education,  21  Ohio  Cir.  Ct.  383,  12  Ohio 
Cir.  Dec.  337. 

Such  tuition  is  payable  to  the  high  school 
district  in  which  the  instruction  is  afforded, 
and  not  to  the  city  within  which  such  dis- 
trict may  be  located,  and  hence  an  action  to 
recover  the  same  must  be  brought  by  the 
district  and  not  by  the  city  or  the  city  board 
of  education.  Columbus  v.  Fountain  Prairie, 
134  Wis.  593,  115  N.  W.  111.  See  also 
Kicker  Classical  Inst.  v.  Mapleton,  101  Me. 
553,  64  Atl.  948,  holding  that  schools  re- 
ceiving pupils  under  the  provision  of  such  a 
statute  may  maintain  in  its  own  name  an 
action  against  the  town  in  which  such  pu- 
pils reside  to  recover  the  tuition  of  such 
pupils. 

87.  Boggs  V.  Cass  School  Tp.,  128  Iowa  15, 
102  N.  W.  796. 

88.  Fiske  v.  Huntington,  179  Mass.  571, 
61  N.  E.  260  (holding  that  the  failure  of  a 
school -committee  of  a  town  in  which  a  child 
resides  to  grant  a  formal  request  to  approve 
its  attendance  at  the  high  school  of  another 
town  is  a  sufficient  refusal  to  render  the 
town  liable  for  its  tuition)  ;  New  Hampton 
Inst.  V.  Northwood  School  Dist.,  74  N.  H. 
412,  68  Atl.  538;  Burbank  v.  Pembroke 
School  Dist.,  73  N.  H.  540,  64  Atl.  17. 

Minor  cannot  sue. — A  minor  residing  with 
his  father  who  has  never  contracted  on  his 
own  behalf  as  to  his  tuition  at  a  high  school 
attended  by  him  and  who  has  incurred  no 
legal  indebtedness  cannot  sue  to  recover  an 
amount  voluntarily  paid  as  tuition  for  him 
to  such  high  school  by  his  father.  Goodwin 
V.  Charleston,  100  Me.  549,  62  Atl.  606. 

89.  New  Hampton  Inst.  v.  Northwood 
School  Dist.,  74  N.  H.  412,  68  Atl.  538. 

90.  Hurlburt  v.  Boxford,  171  Mass.  501, 
50  N.  E.  1043.  See  also  New  Hampton  Inst. 
V.  Northwood  School  Dist.,  74  N.  H.  412,  68 
Atl.  538. 
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the  amount  paid  from  the  town  in  which  he  resides;  nor  is  a  town  or  district 
liable  for  the  tuition  of  a  pupil  at  a  high  school  who  has  already  taken  and  gradu- 
ated from  a  high  school  course. '-^^ 

f.  Compulsory  Attendance  —  (i)  In  General.  Under  some  statutes  it  is 
provided  that  parents  or  persons  having  the  custody  or  control  of  children  between 
certain  ages  shall  compel  them  to  attend  school  for  a  certain  number  of  weeks 
during  each  school  year/^  including  under  some  statutes  private  or  parochial 
schools/*  unless  there  is  a  reasonable  excuse  for  non-attendance;  and  that  if 
such  a  parent  or  person  having  an  eligible  child  under  his  control  neglects  or 
refuses  without  a  sufficient  excuse  to  cause  the  child  to  attend  school  for  the  pre- 
scribed period  of  time  he  shall  forfeit  a  certain  penalty,  or  be  found  guilty  of  a 
misdemeanor  punishable  by  a  fine.^^  In  some  jurisdictions  special  provisions 
are  made  for  children  employed  iii  labor,  and  are  usually  to  the  effect  that  children 


91.  Hurlburt  v.  Boxford,  171  Mass.  501, 
50  N.  E.  1043. 

92.  New  Hampton  Inst.  V.  Northwood 
School  Dist.,  74  N.  H.  412,  68  Atl.  538,  hold- 
ing that  under  a  statute  authorizing  the 
maintenance  of  high  schools,  a  district  main- 
taining a  high  school  with  one  course  of  in- 
struction is  not  liable  for  the  tuition  of 
children  who,  having  taken  that  course,  at- 
tend an  approved  school  in  another  district, 
and  that  a  district  not  maintaining  a  high 
school  is  not  liable  for  the  tuition  of  children 
attending  an  approved  school  after  having 
graduated  from  an  approved  school. 

93.  See  the  statutes  of  the  several  states; 
and  the  following  cases: 

Connecticut. —  Yale  v.  West  Middle  School 
Dist.,  59  Conn.  489,  22  Atl.  295,  13  L.  R.  A. 
161. 

Massachusetts. — ■  Com.  v.  Roberts,  159 
Mass.  372,  34  N.  E.  402. 

Michigan. —  Jackson  v.  Mason,  145  Mich. 
338,  108  N.  W.  697. 

New  Hampshire. —  State  v.  Hall,  74  N.  H. 
61,  64  Atl.  1102  (at  a  public  school)  ;  iState 
V.  Jackson,  71  N.  H.  552,  53  Atl.  1021,  60 
L.  R.  A.  739. 

New  York. —  People  v.  Hendrickson,  125 
N.  Y.  App.  Div.  256,  109  N.  Y.  Suppl.  403 
[affirming  54  Misc.  337,  104  N.  Y.  iSuppl. 
122],  holding  that  the  compulsory  education 
law  requires  regular  school  attendance  "by 
every  child  between  eight  and  sixteen  years 
of  age,  of  proper  physical  and  mental  condi- 
tion. 

Pennsyh'ania. —  In  re  Compulsory  Attend- 
ance Law,  10  Pa.  Dist.  576,  25  Pa.  Co.  Ct. 
503. 

Vermont.— ^ia^ie  v.  McCaffrey,  69  Vt.  85, 
37  Atl.  234,  at  a  public  school. 

Washington. —  State  v.  MacDonald,  25 
Wash.  122,  69  Pac.  912. 

England. —  Winyard  v.  Toogood,  10  Q.  B. 
D.  218,  47  J.  P.  325,  52  L.  J.  M.  €.  25,  48 
L.  T.  Rep.  N.  S.  229,  31  Wkly.  Rep.  271. 

Truancy  is  an  offense  unknown  to  the  com- 
mon law,  and  the  elements  of  the  offense 
must  be  found  in  some  ordinance,  by-law,  or 
statute.  Gushing  v.  Friendship,  89  Me.  525, 
36  Atl.  1001. 

94.  Quigley  v\  State,  5  Ohio  Cir.  Ct.  638, 
3  Ohio  Cir.  Dec.  310,  holding  that  a  pro- 
vision that  the  law  compelling  attendance 
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at  schools  shall  apply  to  "  private  schools " 
includes,  by  the  use  of  those  terms,  parochial 
schools. 

95.  See  infra,  III,  I,  1,  f,  (ii). 

96.  Com.  V.  Roberts,  159  Mass.  372,  34 
N.  E.  402;  State  v.  Jackson.  71  N.  H.  552, 
53  Atl.  1021,  60  L.  R.  A.  739;  State  v.  Mc- 
Caffrey, 69  Vt.  85,  37  Atl.  234,  holding  that 
where  the  statute  provides  that  such  attend- 
ance shall  begin  w^ith  the  school  year,  the 
offense  is  committed  whenever  a  child  is  not 
in  attendance  in  such  a  manner  as  will  make 
the  prescribed  period  of  time  from  the  be- 
ginning of  the  first  term,  although  tbe 
parent  or  guardian  intends  to  send  the  child 
to  an  academy  for  a  period,  which  with  the 
time  he  had  attended  the  district  school  will 
make  the  prescribed  period. 

Liability  for  habitual  neglect  to  send  child 
to  school  see  Ex  p.  London  School  Bd.,  2 
Q.  B.  D.  397,  46  L.  J.  M.  C.  193,  36  L.  T. 
Rep.  N.  S.  698,  25  Wkly.  Rep.  536;  Morgan 
V.  Heycock,  44  J.  P.  199. 

A  mother  who  has  the  care  and  custody  of 
a  child  may  be  convicted  for  neglecting  to 
cause  him  to  attend  school.  London  School 
Bd.  V.  Jackson,  7  Q.  B.  D.  502,  45  J.  P.  750, 

50  L.  J.  M.  C.  134,  30  Wkly.  Rep.  47 ;  Hance 
V.  Burnett,  45  J.  P.  54.  But  an  attendance 
order  made  on  a  father  of  a  child  cannot  on 
the  death  of  the  father  be  enforced  against 
the  mother.    Hance  v.  Fairhurst,  47  J.  P.  53, 

51  L.  J.  M.  C.  139. 

Non-payment  of  school  fees  as  a  failure 
to  cause  a  child  to  attend  a  school  within 
the  meaning  of  the  school  laws  see  London 
School  Bd.  i\  Wood,  15  Q.  B.  D.  415,  50  J.  P. 
54,  54  L.  J.  M.  C.  154,  54  L.  T.  Rep.  N.  S. 
88;  Saunders  v.  Richardson,  7  Q.  B.  D.  388, 
45  J.  P.  782,  50  L.  J.  M.  €.  137,  45  L.  T. 
Rep.  N.  S.  319,  29  Wkly.  Rep.  800  [over- 
ruling Richardson  v.  Saunders,  6  Q.  B.  D. 
313,  45  J.  P.  344,  50  L.  J.  M.  C.  65,  44  L.  T. 
Rep.  N.  S.  474,  29  Wkly.  Rep.  631]. 

Amount  of  penalty  and  costs  see  Cook  v. 
Plaskett,  47  J.  P.  265,  46  L.  T.  Rep.  N.  S. 
383. 

Distress  against  goods  of  a  parent  for  a 
fine  imposed  for  non-attendance  of  children 
see  Reg.  f.  German.  56  J.  P.  358.  61  L.  J. 
M.  C.  43,  66  L.  T.  Rep.  N.  S.  264. 

97.  Com.  r.  Ilammor,  9  Pa.  Dist.  251; 
State  V.  MacDonald,  25  Wash.  122,  64  Pac. 
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between  certain  ages  when  so  employed  shall  attend  school  a  certain  number  of 
hours  each  week,  except  where  they  have  attained  a  certain  age  and  a  prescribed 
standard  of  proficiency  in  certain  branches  of  study. A  compulsory  education 
law  is  not  unconstitutional  as  an  invasion  of  the  natural  right  of  a  parent  to  govern 
and  control  his  own  children,  as  it  is  competent  for  the  legislature  to  compel 
parents  to  perform  the  natural  duty  of  education  owed  to  their  children. 

(ii)  Sufficiency  of  Compliance  and  Excuses.  It  has  been  held  under 
the  various  statutes  that  the  compulsory  education  law  is  sufficiently  complied 
with,  and  a  child  excused  from  attending  a  public  school,  if  it  is  caused  to  attend 
for  the  prescribed  length  of  time  a  private  school  approved  by  the  public  school 
authorities,^  or  is  otherwise  instructed  for  a  like  period  of  time  in  the  branches  of 
learning  required  by  law  to  be  taught  in  the  public  schools,^  or  has  already  acquired 
instruction  in  the  required  branches.^  It  has  also  been  held  that  a  child  is  excused 
from  attending  a  public  school  where  he  lives  at  such  a  distance  from  the  school- 
house  as  makes  it  unreasonable  for  him  to  walk,  unless  a  means  of  conveyance 
is  provided  by  the  school  authorities,*  where  he  is  not  of  a  sufficient  physical  or 
mental  condition  to  attend  school,^  or  where  there  is  some  other  reasonable  excuse 
for  his  non-attendance.®    In  the  enforcement  of  such  a  law  allowances  should  be 


912,  holding  also  that,  upon  parents  being 
summoned  and  ordered  to  place  their  child 
in  school,  there  is  no  authority  to  hold  them 
as  for  contempt  and  punish  them  by  fine. 

96.  See  N.  Y.  Consol.  Laws,  c.  16,  §  531. 
See  also  Winyard  v.  Toogood.  10  Q.  B.  D. 
218,  47  J.  P.  325,  52  L.  J.  M.  C.  25,  48  L.  T. 
Rep.  N.  S.  229,  31  Wkly.  Rep.  271  [over- 
ruling Saunders  v.  Crawford,  9  Q.  B.  D.  612, 
46  J.  P.  344,  51  L.  J.  Q.  B.  460,  46  L.  T. 
Rep.  N.  S.  420]  ;  Mellor  v.  Denham,  4  Q.  B.  D. 
241,  48  L.  J.  M.  C.  113,  40  L.  T.  Rep.  N.  S. 
395,  27  Wkly.  Rep.  496;  Bury  v.  Cherry- 
bohn,  1  Ex.  D.  457,  35  L.  T.  Rep.       S.  403. 

99.  State  v.  Bailey,  157  Ind.  324,  61  N.  E. 
730;  State  v.  Jackson,  71  N.  H  552,  53  Atl. 
1021,  60  L.  R.  A.  739. 

Whether  a  compulsory  education  law  is 
"wholesome  and  reasonable"  within  the 
meaning  of  a  constitutional  provision  giving 
the  legislature  power  to  make  wholesome  and 
reasonable  laws,  which  they  may  judge  to  be 
for  the  benefit  and  welfare  of  the  state,  can- 
not be  questioned  by  the  court  in  an  action 
against  a  parent  for  not  complying  with  the 
statute,  as  it  can  only  inquire  whether  it 
violates  some  other  constitutional  provision. 
State  V.  Jackson,  71  N.  H.  552,  53  Atl.  1021, 
60  L.  R.  A.  739. 

1.  Com.  V.  Connecticut  Valley  St.  R.  Co., 
196  Mass.  309,  82  N.  E.  19 ;  Com.  v.  Roberts, 
159  Mass.  372,  34  N.  E.  402 ;  State  Jack- 
son, 71  N.  H.  552,  53  Atl.  1021,  60  L.  R.  A. 
739. 

2.  Com.  V.  Roberts,  159  Mass.  372,  34  N.  E. 
402;  state  -v.  McCaffrey,  69  Vt.  85,  37  Atl. 
234-  Belper  School  Bd.  v.  Bailey,  9  Q.  B.  D. 
259,  46  J.  P.  438,  61  L.  J.  M.  C.  91. 

Where  a  parent  in  good  faith  employs  a 
teacher  formerly  employed  in  the  public 
schools  to  teach  his  child,  under  an  arrange- 
ment that  the  child  shall  be  taught  all  the 
branches  taught  in  the  public  schools  at  the 
regular  public  school  hours,  and  the  child 
attends  the  teacher's  home  regularly  every 
school-day  and  receives  instruction  equal  to 
that  which   it  could  have  received  at  the 
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public  schools,  it  is  a  sufficient  compliance 
with  the  statute,  although  the  teacher  does 
not  advertise  himself  as  keeping  a  public 
school,  and  has  no  regular  tuition  fixed,  or 
any  school  equipments,  and  makes  no  ar- 
rangement to  take  other  pupils.  State  v. 
Peterman,  32  Ind.  App.  665,  70  N.  E.  550. 

3.  Com.  V.  Roberts,  159  Mass.  372,  34  K  E. 
402;  State  v.  McCaffrey,  69  Vt.  85,  37  Atl. 
234. 

4.  State  V.  Hall,  74  N.  H.  61,  64  Atl.  1102 

(holding  that  under  the  school  law  a  person 
having  the  custody  and  control  of  a  child  is 
required  to  send  it  to  school  whenever  a  con- 
veyance is  provided,  but  that  he  is  not  re- 
quired, where  he  lives  at  such  a  distance 
from  the  school  as  makes  it  unreasonable  for 
a  child  to  walk,  to  convey  the  child  to  school 
either  at  his  own  expense  or  for  a  sum 
thought  reasonable  by  the  school-board)  ; 
Belper  School  Bd.  v.  Bailey,  9  Q.  B.  -D.  259, 
46  J.  P.  438,  51  L.  J.  M.  C.  91;  Hewett  v. 
Thompson,  53  J.  P.  103,  58  L.  J.  M.  C.  60, 
60  L.  T.  Rep.  N.  S.  268. 

5.  State  V.  Jackson,  71  N.  H.  552,  53  Atl. 
1021,  60  L.  R.  A.  739;  People  v.  Hendrickson, 
125  N.  Y.  App.  Div.  256,  109  N.  Y.  .Suppl. 
403  [affirming  54  Misc.  337,  104  N.  Y.  Suppl. 
122] ;  State  v.  McCaffrey,  69  Vt.  85,  37  Atl. 
234;  Belper  School  Bd.  v.  Bailey,  9  Q.  B.  D. 
259,  46  J.  P.  438,  51  L.  J.  M.  C.  91;  Hewett 
V.  Thompson,  53  J.  P.  103,  58  L.  J.  M.  C.  60, 
60  L.  T.  Rep.  N.  S.  268. 

A  parent  who  withdraws  his  child  from 
school  on  account  of  the  latter's  ill-health 
and  in  obedience  to  an  apparently  reasonable 
necessity,  without  first  obtaining  the  permis- 
sion of  the  school-board,  is  not  thereby  made 
subject  to  the  statutory  penalty.  State  v. 
Jackson,  71  N.  H.  552,  53  Atl.  1021,  60 
L.  R.  A.  739. 

6.  Belper  School  Bd.  v.  Bailey,  9  Q.  B.  D. 
259,  46  J.  P.  438,  51  L.  J.  M.  C.  91 ;  Mather 
V.  Lawrence,  [1899]  1  Q.  B.  1000,  19  Cox 
C.  C.  300,  63  J.  P.  455,  68  L.  J.  Q.  B.  714, 
80  L.  T.  Rep.  N.  S.  600,  15  T.  L.  R.  347,  47 
Wkly.  Rep.  559;  London  School  Bd.  v.  Dug- 
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made  for  delinquencies  that  may  happen  by  reason  of  lack  of  knowledge  on  the 
part  of  those  affected  by  its  provisions,'  and  under  some  statutes  the  law  is  not 
operative  where  there  are  not  sufficient  seating  accommodations  to  seat  children 
compelled  to  attend,^  or  where  the  absences  are  merely  occasional  and  temporary.^ 
Since  such  a  statute  is  a  penal  one,  it  must  be  strictly  construed  without  reading 
into  it  the  provisions  of  a  statute  which  denies  a  child  the  privilege  of  attending 
school  unless  vaccinated;  and  where  the  vaccination  law  does  not  make  vac- 
cination compulsory,  if  the  parent  sends  his  child  to  school  in  good  faith,  but  he 
is  refused  admission  on  the  ground  that  he  is  not  vaccinated,  the  parent  is  not 
amenable  to  the  penalty  of  the  compulsory  education  law.^^ 

(ill)  Trial  of  Offenses^  The  trial  of  an  offense  against  a  compulsory 
education  law  should  be  had  within  the  bounds  of  the  school-district  where  the 
offense  occurred,^^  before  a  proper  court  or  officer  having  jurisdiction  of  the 
offense, and  on  a  proper  complaint. Defendant  will  not  be  permitted  to  present 
his  excuses  for  keeping  a  child  out  of  school  to  the  jury  as  a  defense  where  by 
statute  the  school-board  is  the  judge  of  the  truth  and  sufficiency  of  such  excuses, 
and  defendant  has  been  repeatedly  notified  to  appear  and  present  the  same  to 
the  school-board,  but  neglects  to  do  so.^^ 

g.  Truants  and  Truant  Officers  and  Schools.  Provision  is  sometimes  made 
for  the  establishment  of  truant  schools  at  which  school  children  guilty  of  habitual 
truancy  may  be  placed,^'  and  for  the  appointment  of  officers  known  as  truant 
officers  to  look  after  non-attending  children  and  compel  their  attendance  or 
inquire  into  their  excuses  for  non-attendance.^^ 


gan,  13  Q.  B.  D.  176,  48  J.  P.  742,  53  L.  J. 
M.  C.  104,  32  Wkly.  Rep.  768.  See  also 
Jones  V.  Rowland,  19  Cox  C.  C  315,  63  J.  P. 
454,  80  L.  T.  Rep.  N.  S.  630;  Hewett  v. 
Thompson,  53  J.  P.  103,  58  L.  J.  M.  C.  60, 
60  L.  T.  Rep.  K  S.  268. 

That  the  child  had  played  truant  against 
the  parent's  wish  is  not  a  reasonable  excuse 
for  failing  to  comply  with  an  attendance 
order.  Hewett  y.  Tliompson,  53  J.  P.  103,  58 
L.  J.  M.  C.  60,  60  L.  T.  Rep.  X.  S.  268. 

7.  In  re  Compulsory  Attendance  Law,  10 
Pa.  Dist.  576,  25  Pa.  Co.  Ct.  503. 

8.  Quigley  v.  State,  5  Ohio  Cir.  Ct.  638, 
3  Ohio  Cir.  Dec.  310,  holding  also  that  in  a 
prosecution  against  the  principal  of  a  private 
school  for  failing  to  enforce  attendance,  the 
burden  is  on  him  to  show  the  want  of  ac- 
commodation in  the  district  wherein  the 
school  is  located. 

9.  State  V.  Jackson,  71  N.  H.  552,  53  Atl. 
1021,  60  L.  R.  A.  739. 

10.  Com.  V.  Smith,  9  Pa.  Dist.  625,  24  Pa. 
Co.  Ct.  129. 

11.  Com.  V,  Smith,  9  Pa.  Dist.  625,  24  Pa 
Co.  Ct.  129;  Com.  v.  Buuman,  33  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  109. 

12.  Proof  of  conviction  for  non-compliance 
with  attendance  order  see  London  School 
Bd.  V.  Harvey,  4  Q.  B.  D.  451,  48  L.  J.  M.  C. 
130,  27  Wkly.  Rep.  786. 

13.  Grahn  f.  State,  9  Ohio  S.  &  C.  PI.  Dec, 
816,  G  Ohio  N.  P.  182. 

14.  Quigley  v.  State,  5  Ohio  Cir.  Ct.  638, 
3  Ohio  Cir.  Dec.  310  {affirming  11  Ohio  Dec. 
(Reprint)  340,  26  Cine.  L.  Bui.  129]  ;  Com. 
V.  Hammer,  9  Pa.  Dist.  251. 

Jurisdiction  of  justices  under  the  English 
Elementary  Education  Act  of  1876  see 
Reg.  V.  Eaton,  8  Q.  B.  D.  158,  46  J.  P.  231, 
51  L.  J.  M.  C.  31,  46  L.  T.  Rep.  N.  S.  663,  30 


Wkly.  Rep.  335;  Thompson  i;.  Rose,  56  J.  P. 
438,  61  L.  J.  M.  C.  26,  65  L.  T.  Rep.  N.  S. 
851,  40  Wkly.  Rep.  155. 

15.  See  State  v.  McCaffrey,  69  Vt.  85,  37 
Atl.  234. 

16.  Com.  V.  Hammer,  9  Pa.  Dist.  251. 

17.  Lynn  v.  Essex  County  Com'rs,  148 
Mass.  148,  19  N.  E.  171;  Fay  v.  Barber,  72 
Vt.  55,  47  Atl.  180. 

Provision  mandatory. —  The  provision  of 
Mass.  Pub.  St.  c.  48,  §  14,  that  if  three  or 
more  towns  so  require  the  county  commis- 
sioners shall  establish  truant  schools  is  man- 
datory, and  on  a  proper  requirement  the  com- 
missioners should  establish  the  school  with- 
out reference  to  their  views  as  to  the  ex- 
pediency of  doing  so.  Lynn  v.  Essex  County 
Com'rs,  148  Mass.  148,  19  N.  E.  171,  153 
Mass.  40,  26  N.  E.  409,  holding  also  that  the 
word  "  town "  as  used  in  such  provision  in- 
cludes cities. 

Liability  of  state  for  costs. —  Under  Vt. 
St.  §  2016,  declaring  that  the  costs  of  a 
prosecution  for  a  breach  of  a  penal  law  or 
other  offense  shall  be  paid  out  of  the  treas- 
ury to  which  the  penalty  by  law  belongs,  and 
section  718,  making  habitual  truancy  pun- 
ishable by  confinement  in  the  indusitrial 
school,  the  costs  of  a  prosecution  for  habitual 
truancy  in  which  defendant  is  sentenced  to 
the  industrial  school  should  be  paid  by  the 
state,  since  it  receives  the  penalty  in  the 
form  of  any  service  defendant  might  per- 
form. Fay  V.  Barber,  72  Vt.  55,  47  Atl. 
180. 

18.  Featherngill  v.  State,  33  Ind.  App. 
683,  72  N.  E.  181,  holding  tliat  under  Burns 
Annot.  St.  (1901)  §  6633?),  providing  for 
the  appointment  of  truant  oHicers  on  the  first 
Monday  of  May  of  each  year,  is  directory 
only  so  far  as  it  relates  to  the  time  of  ap- 
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2.  School  Terms,  Classification  of  Pupils,  and  Instruction  —  a.  School  Terms. 
Vacations,  and  Holidays.  While  under  some  school  laws  the  length  of  time  a 
school  shall  be  kept  open  during  each  year  is  left  to  the  discretion  of  the  school- 
board  having  the  general  charge  and  superintendence  of  public  schools  or  to  the 
electors  of  the  district/^  ordinarily  it  is  provided  by  the  state  constitution  or  by 
statute  that  a  school  shall  be  taught  in  each  district  for  a  term  of  at  least  a  given 
number  of  weeks,^^  and  it  is  then  left  to  the  electors  or  people  of  the  district,^^  or 
to  the  proper  school-board  or  officer/^  to  provide  for  a  longer  term  if  they  so 
desire,  and  to  fix  holidays  and  vacations. Under  some  statutes  the  school 
authorities  may  provide  for  a  shorter  term  than  that  limited  in  the  statute  if 
there  are  good  reasons  for  doing  so.^"^  Where  separate  schools  are  maintained 
for  different  races,  the  school  term  for  each  race  must  be  of  the  same  length  during 
the  year.^^ 

b.  Grades  or  Classes  and  Departments.  Under  the  various  constitutional  or 
statutory  provisions  relating  to  the  grades  or  classes  and  departments  that  may 
be  established  and  maintained  as  a  part  of  a  public  school  system,^^  it  has  been 
provided  or  held  that  where  the  number  of  school  children  in  city  or  town  dis- 
tricts require  more  than  one  teacher,  the  schools  shall  be  graded,^^  and  that  there 
may  be  established  and  maintained  a  high  school  grade  or  department     or  a 


pointment,  and  does  not  preclude  a  subse- 
quent appointment. 

-Qualifications. — A  truant  officer  is  a  pub- 
lic officer,  and  is  therefore  bound  to  qualify 
before  entering  on  the  duties  of  his  office  by 
taking  the  oath  prescribed  by  statute. 
Featherngill  v.  State,  33  Ind.  App.  683,  72 
N.  E.  181. 

Term  of  office. — Under  Mass.  Gen.  St.  c.  42, 

§  5,  a  truant  officer  does  not  hold  over  until 
another  is  appointed,  but  his  office  expires  at 
the  end  of  the  municipal  year.  Huse  v. 
Lowell,  10  Allen  (Mass.)  149.  But  under 
Burns  Annot.  St.  Ind.  (1901)  §  6633&,  a 
truant  officer  duly  appointed  is  entitled  to 
hold  his  office  until  his  successor  has  quali- 
fied by  taking  the  prescribed  oath.  Feathern- 
gill V.  State,  33  Ind.  App.  682,  72  N.  E.  181. 

The  rule  of  respondeat  superior  does  not 
apply  to  the  relation  existing  between  a 
board  of  education  of  a  union  free  school 
and  an  "  attendance  officer "  appointed  by 
the  former  in  compliance  with  N.  Y.  Consol. 
School  Law  (Laws  (1894),  ec.  556,  671),  and 
the  board  of  education  is  not  liable  for  the 
act  of  such  "  attendance  officer "  in  wrong- 
fully arresting  a  scholar  by  reason  of  whicli, 
in  his  efforts  to  escape  along  the  line  of  a 
railroad,  the  scholar  is  killed.  Reynolds  v. 
Little  Falls  Union  Free  School  Dist.  Bd.  of 
Education,  33  N.  Y.  App.  Div.  88,  53  N.  Y. 
Suppl.  75. 

A  city  is  not  liable  for  a  negligent  injury 
inflicted  on  a  truant  school-boy  by  an  at- 
tendance officer  while  in  the  performance  of 
his  duties,  where  by  statute  such  an  officer 
is  a  state  officer  and  not  a  servant  of  the 
city.  Rhall  v.  New  York  Bd.  of  Education, 
40  N.  Y.  App.  Div.  412,  57  N.  Y.  Suppl. 
977. 

19.  Morley  v.  Power,  10  Lea  (Tenn.)  219. 

Suspension  of  school. —  Under  a  statute 
giving  the  electors  of  a  school-district  power 
to  determine  at  their  annual  meeting  whether 
they  will  have  a  school  for  the  ensuing  year, 
they   have    implied    power   to   suspend  the 
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school  for  the  purpose  of  building  a  school- 
house.  Hale  V.  Brown,  70  Ark.  471,  69  S.  W. 
260. 

20.  See  Herrington  f.  Liston  Dist.  Tp., 
47  Iowa  11;  Matney  v.  Boydston,  27  Mo. 
App.  36. 

21.  Matney  'C.  Boydston,  27  Mo.  App.  36, 
holding,  however,  that  such  power  in  the 
electors  of  the  district  at  an  annual  meeting 
is  limited  to  the  current  year  and  that  such 
meeting  cannot  provide  for  the  school  term 
in  another  year. 

22.  Wood  V.  Farmer,  69  Iowa  533,  29  N.  W. 
440,  holding,  however,  that  an  order  of  the 
superintendent  of  public  instruction  that  a 
school  shall  be  held  in  a  certain  subdistrict 
for  three  months  during  the  summer  months 
cannot  be  enforced  after  such  term  has 
passed. 

23.  Weymouth  Ninth  School  Dist.  v.  Loud, 
12  Gray  (Mass.)  61. 

24.  Herrington  v.  Liston  Dist.  Tp.,  47 
Iowa  11,  holding  that  under  Code,  §  1727, 
requiring  a  school  to  be  taught  in  each  sub- 
district  "  for  at  least  twenty-four  weeks  in  a 
year,  unless  the  county  superintendent  shall 
be  satisfied  that  there  is  good  reason  for  a 
failure  to  do  so,"  a  resolution  by  the  di- 
rectors of  a  school  for  less  weeks  in  the  year 
is  valid,  although  the  superintendent's  con- 
sent is  obtained  afterward. 

25.  Lowery  t\  Kernersville  Graded  School, 
140  N.  C.  33,  52  S.  E.  267 ;  Williams  v.  Fair- 
fax Dist.  Bd.  of  Education,  45  W.  Va.  199, 
31  S.  E.  985. 

26.  See  the  constitutions  and  statutes  of 
the  several  states. 

27.  Westland  Pub.  Co.  v.  Royal,  36  Wash. 
399,  78  Pac.  1096,  holding  further  that  a 
finding  that  a  school-district  is  of  the  class 
employing  more  than  one  teacher  is  sup- 
ported by  the  evidence  of  three  teachers  of 
the  district  who  testify  without  objection  by 
either  party. 

28.  Russell  v.  Cook  County  Dist.  No.  131, 
212  111.  327,  72  N.  E.  441  (holding  that  under 


SCHOOLS  AND  SCHOOL-  DISTRICTS   [35  Cyc]  1125 


kindergarten  department.^^  Under  a  power  to  prescribe  necessary  rules  and 
regulations  for  the  management  and  government  of  the  schools,  a  school-board 
may  require  a  classification  of  the  pupils  with  respect  to  the  branches  of  study 
they  are  respectively  pursuing  and  with  respect  to  the  proficiency  or  degree  of 
advancement  in  the  same  branches.^^  Where  under  the  state  school  system  it 
is  common  and  convenient  to  do  so,  the  various  grades  may  be  taught  in  one 
building.^^ 

c.  Curriculum  and  Courses  of  Study.  It  is  usually  required  that  certain 
specified  branches  shall  be  taught  in  the  several  grades  of  the  public  schools ; 
but  in  the  absence  of  such  a  requirement,  or  in  addition  to  the  branches  thus 
specified,  it  is  within  the  discretion  of  the  electors  of  the  district,  or  of  the  local 
school-board,  except  in  so  far  as  they  may  be  restricted  by  a  constitutional  or 
statutory  provision,  to  provide  for  the  teaching  of  such  other  branches  in  par- 
ticular grades  or  departments  as  they  may  deem  best,^^  including  music,^^  draw- 


tlie  school  law  and  Const,  art.  8,  §  1,  any 
school- district  may  establish  and  maintain  a 
high  school  department)  ;  Topeka  Bd.  of  Edu- 
cation f.  Welch,  51  Kan.  792,  33  Pac.  654 
(holding  that  boards  of  education  of  cities 
of  the  first  class  have  power  to  establish  and 
maintain  various  grades  or  departments  in 
city  public  schools,  including  a  high  school 
grade  or  department). 

29.  Sinnott  v.  Colombet,  107  Cal.  187,  40 
Pac.  329,  28  L.  R.  A.  594  (holding  that  the 
board  of  education  of  a  city  may  adopt  the 
kindergarten  as  a  special  branch  of  the 
primary  school  svstem)  ;  In  re  Kindergarten 
Schools,  18  Colo.  234,  32  Pac.  422,  19  L.  R.  A. 
469  (holding  that  the  legislature  has  power 
to  establish  a  kindergarten  department  in  the 
public  school  system). 

30.  School  Trustees  V.  People,  87  111.  303, 
29  Am.  Rep.  55. 

Such  rules  or  regulations  are  for  the  bene- 
fit of  all  and  presumptively  are  promotive 
of  the  interests  of  all,  and  no  parent  has  the 
right  to  demand  that  the  interests  of  the 
children  of  others  shall  be  sacrificed  for  the 
interests  of  his  child,  and  consequently  can- 
not insist  that  his  child  shall  be  placed  or 
kept  in  particular  classes  when  by  so  doing 
others  will  be  retarded  in  their  studies. 
School  Trustees  v.  People,  87  111.  303,  29  Am. 
Rep.  55. 

31.  Hathaway  v.  New  Baltimore,  48  Mich. 
251,  12  N.  W.  186. 

32.  Sinnott  v.  Colombet,  107  Cal.  187,  40 
Pac.  329,  28  L.  R.  A.  594;  Topeka  Bd.  of 
Education  v.  Welch,  51  Kan.  792,  33  Pac. 
654. 

The  state  board  of  education  has,  under 

some  statutes,  exclusive  power  to  adopt  a 
uniform  course  of  study  for  use  in  the 
public  schools  of  a  state  and  in  such  a 
case  it  is  the  duty  of  a  local  school-board 
to  substantially  enforce  the  same  (Eaton 
f.  Royal,  36  Wash.  435,  78  Pac.  1093; 
Wagner  v.  Royal,  36  Wash.  428,  78  Pac.  1094; 
Westland  Pub.  Co.  v.  Royal,  36  Wash.  399, 
78  Pac.  1096),  and  it  has  no  authority  to 
adopt  a  course  of  study  in  conflict  with  that 
so  prescribed  (Wagner  v.  Royal,  supra; 
Westland  Pub.  Co.  v.  Royal,  supra),  and 
where  a  general  course  of  study  is  prepared 
and  publislied  by  the  state  board  of  educa- 


tion, and  such  course  is  treated  by  a  school- 
board  as  the  state  course  of  study,  it  is  not 
entitled,  in  a  suit  to  enforce  the  same,  to 
claim  that  the  board  of  education  has  not 
adopted  a  course  of  study  (Wagner  v.  Royal, 
supra ) . 

33.  California. —  Sinnott  v.  Colombet,  107 
Cal.  187,  40  Pac.  329,  28  L.  R.  A.  594. 

Illinois. —  Powell  v.  Board  of  Education, 
97  111.  375,  37  Am.  Rep.  123;  Rulison  v. 
Post,  79  111.  567. 

Indiana. —  Indianapolis  School  'Com'rs  v. 
State,  129  Ind.  14,  28  N.  E.  61,  13  L.  R.  A. 
147. 

Kansas. —  Topeka  Bd.  of  Education  v. 
Welch,  51  Kan.  792,  33  Pac.  654,  holding 
also  that  the  courts  will  not  interfere  with 
the  board's  decision  in  this  respect  unless 
there  has  been  such  an  abuse  of  its  discretion 
as  works  palpable  injustice  or  injury. 

Michigan. —  iStuart  V.  Kalamazoo  School 
Dist.  No.  1,  30  Mich.  69. 

Missouri. —  Roach  v.  St.  Louis  Public 
Schools,  77  Mo.  484,  holding  that  the  term 
"  common  schools  "  as  used  in  the  Missouri 
legislature  does  not  indicate  the  grade  of  the 
schools  or  what  may  or  may  not  be  taught 
therein,  and  that  hence  a  school-board  may 
in  its  discretion  provide  that  more  than  the 
rudiments  of  an  education  be  furnished. 

See  43  Cent.  Dig.  tit.  "Schools  and  School 
Districts,"  §  336. 

Compositions. —  The  public  school  authori- 
ties may  make  it  a  part  of  the  school  course 
to  write  compositions,  and  enter  into  debates 
and  prescribe  that  all  pupils  shall  partici- 
pate therein;  and  whether  a  particular  sub- 
ject given  by  such  authorities  for  composition 
or  debate  is  suited  to  the  age  and  advance- 
ment of  a  pupil  is  a  question  for  the  deter- 
mination of  such  authorities  and  not  for  the 
courts.  Samuel  Benedict  Memorial  School  V. 
Bradford,  111  Ga.  801,  36  S.  E.  920. 

Science  and  art  schools  and  classes  see  Reg. 
V.  Cockerton,  [1901]  1  Q.  B.  726.  65  J.  P.  435, 
70  L.  J.  K.  B.  441,  84  L.  T.  Rep.  N.  S.  488, 
17  T.  L.  R.  402,  49  Wkly.  Rep.  433. 

34.  Powell  r.  Board  of  Education,  97  111. 
375,  37  Am.  Rep.  123  (vocal  music)  ;  State 
V.  Webber,  108  Ind.  31,  8  N.  E.  708,  58  Am. 
St.  Rep.  30;  Bellnieyor  r.  Marshalltown  In- 
dependent Dist.,  44  Iowa  564. 
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ing,^^  and  the  modem  languages,^®  such  as  German. A  rule  or  regulation  pre- 
scribing a  course  of  study  for  a  particular  school,  such  as  a  high  school,  does  not 
require  that  any  particular  branch  of  study  is  compulsory  upon  those  who  attend 
the  school ;  nor  does  such  a  rule  or  regulation  deny  a  parent  all  control  of  the 
education  of  his  child,  but  merely  withdraws  from  him  the  right  to  select  the 
branches  to  be  studied  by  his  child  to  the  extent  that  the  exercise  of  such  right 
will  interfere  with  the  system  of  instruction  provided  for  the  school  and  its  effi- 
ciency in  imparting  instruction  to  all  entitled  to  share  in  its  benefits ;  and  hence 
a  parent  cannot  insist  that  his  child  shall  be  taught  studies  not  in  the  prescribed 
course  of  the  school,^^  or  that  he  shall  be  allowed  to  use  a  text-book  different  from 
that  adopted,^^  or  to  adopt  methods  of  study  that  interfere  with  others  in  their 
studies.*^ 

d.  Religious  Instruction  and  Reading  of  Scriptures.*^  In  many  jurisdictions 
provision  is  made  by  the  constitutions  against  the  use  of  public  funds  in  support 
of  religious  or  sectarian  institutions,  or  against  the  giving  of  religious  or  sectarian 
instruction  in  the  public  schools;**  and  it  has  been  held  that  public  funds  cannot 
be  used  for  such  a  purpose,  even  in  the  absence  of  an  express  constitutional  pro- 
hibition to  that  effect.*^  The  authorities,  however,  are  not  uniform  as  to  what 
constitutes  religious  or  sectarian  instruction  within  the  meaning  of  such  a  pro- 
hibition; *^  but  in  most  jurisdictions  it  is  held  that  the  reading  of  the  Bible  or 
parts  thereof  without  comment  or  remark,  the  repeating  of  a  prayer,  and  the 
singing  of  religious  songs  in  the  public  schools,  which  exercises  need  not  be  attended 
of  participated  in  by  pupils  whose  parents  or  guardians  object  thereto,  is  not  in 
violation  of  a  constitutional  provision  against  the  giving  of  religious  or  sectarian 
instruction,*^  or  of  a  provision  that  no  person  shall  be  compelled  to  attend  or 


35.  Powell  f.  Board  of  Education,  97  111. 
375,  37  Am.  Rep.  123. 

36.  Stuart  v.  Kalamazoo  School  Dist.  No. 
1,  30  Mich.  69. 

The  teaching  of  Latin  and  Greek  in  the 
common  schools  established  under  the  com- 
mon school  law  of  Kentucky  is  not  in  viola- 
tion of  that  law.  Newman  v.  Thompson,  4 
S.  W.  341,  9  Ky.  L.  Eep.  199. 

While  the  medium  of  communication  must 
be  the  English  language,  the  teaching  of  a 
modern  language  is  not  thereby  prohibited. 
Powell  V.  Board  of  Education,  97  111.  375,  37 
Am.  Rep.  123. 

37.  Powell  f.  Board  of  Education,  97  111. 
375,  37  Am.  Rep.  123. 

Upon  demand  of  parents  or  guardians  see 
Indianapolis  School  Com'rs  v.  State,  129  Ind. 
14,  28  N.  E.  61,  13  L.  R.  A.  147. 

Lack  of  funds  no  excuse.—  It  is  not  a  suffi- 
cient reason  for  refusing  to  introduce  the 
study  of  German  in  a  school  that  there  are 
no  funds  therefor  in  the  school  treasury, 
where  it  appears  that  studies  not  required 
by  statute  are  pursued  in  such  school  at  an 
expense  greater  than  that  of  teaching  Ger- 
man. Indianapolis  'School  Comers  v.  State, 
129  Ind.  14,  28  N.  E.  61,  13  L.  R.  A.  147. 

38.  School  Trustees  V.  People,  87  111.  303, 
29  Am.  Rep.  55;  Rulison  v.  Post,  79  111.  567. 

39.  School  Trustees  v.  People,  87  111.  303, 
29  Am.  Rep.  55. 

A  parent  may  make  a  reasonable  selection 
from  the  prescribed  studies  for  his  child  to 
pursue.  State  v.  Dixon  County  School-Dist. 
No.  1,  31  Nebr.  552,  48  N.  W.  393. 

40.  School  Trustees  People,  87  111.  303, 
29  Am.  Rep.  55. 

[Ill,  1,2,  e] 


41.  School  Trustees  V.  People,  87  111.  303, 
29  Am.  Rep.  55. 

42.  School  Trustees  t\  People,  87  111.  303, 
29  Am.  Rep.  55. 

43.  Mandamus  prohibiting  sectarian  in- 
struction see  Mandamus,  26  Cvc.  285. 

44.  O'Connor  r.  Hendrick,  109  N.  Y.  App. 
Div.  361,  96  N.  Y.  Suppl.  161  [affirmed  in 
184  N.  Y.  421,  77  N.  E.  612,  7  L.  R.  A.  N.  S. 
402]  ;  iStevenson  r.  Hanyon,  4  Pa.  Dist.  395, 
16  Pa.  Co.  Ct.  186;  Church  v.  Bullock,  (Tex. 
1908)  109  S.  W.  115  [affirming  (Civ.  App. 
1907)  100  >S.  W.  1025].  See  also  Cincinnati 
Bd.  of  Education  v.  Minor,  23  Ohio  (St.  211, 
13  Am.  Rep.  223. 

45.  Millard  v.  Board  of  Education,  121  111. 
297,  10  N.  E.  669.    See  also  State  v.  Scheve, 

65  Nebr.  853,  91  N.  W.  846,  93  N.  W.  169, 
59  L.  R.  A.  927. 

46.  The  wearing  of  the  garb  and  insignia 
of  a  sisterhood  of  nuns  while  teaching  in  the 
public  schools  cannot  be  termed  "  sectarian 
teaching,"  and  is  not  unlawful,  although  the 
garb  and  insignia  impart  at  onc-e  knowledge 
to  the  pupil  of  the  religious  belief  and  so- 
ciety membership  of  the  wearer.  Hysong  v. 
Galiitzm  School  Dist.,  164  Pa.  St.  629,  30 
Atl.  482,  44  Am.  St.  Rep.  632,  26  L.  R.  A. 
203.  But  see  O'Connor  v.  Hendrick,  109 
N.  Y.  App.  Div.  361,  96  N.  Y.  Suppl.  161 
[affirmed  in  184  N.  Y.  421,  77  N.  E.  612]. 

47.  Billard  v.  Topeka  Bd.  of  Education,  69 
Kan.  53,  76  Pac.  422,  105  Am.  St.  Rep.  148, 

66  L.  R.  A.  166;  State  v.  Scheve,  65  Nebr. 
853,  91  N.  W.  846,  93  N.  W.  169,  59  L.  R.  A. 
927.  But  see  State  v.  Edgerton  School-Dist 
No.  8,  76  Wis.  177,  44  N.  W.  967,  20  Am.  St. 
Rep.  41,  7  L.  R.  A.  330. 
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contribute  to  the  support  of  any  place  of  worship  or  minister  of  religion/^  or  of 
a  provision  against  using  pubhc  funds  in  aid  or  support  of  any  sectarian  school/® 
or  in  violation  of  a  constitutional  provision  guaranteeing  religious  liberty. Where, 
however,  such  use  of  the  Bible  is  abused,  so  as  to  amount  to  sectarian  instruc- 
tion, the  courts  may  intervene  to  enjoin  it.^^  A  resolution  of  a  school-board 
prohibiting  the  reading  of  the  Bible  and  prayer  and  other  religious  instructions 
in  the  school  is  final  and  cannot  be  reviewed  by  the  courts. 


In  Massachusetts  it  has  been  held  that  a 
school-committee  may  lawfullj^  pass  a  rule 
requiring  a  school  to  be  opened  by  reading 
from  the  Bible  and  prayer,  and  that  each 
child  si i all  bow  the  head  during  such  prayer, 
and  that  any  scholar  shall  be  excused  from 
bowing  the  head  if  his  parents  request  it; 
and  that  when  any  scholar  refuses  to  obey 
the  rule,  and  his  parents  refuse  to  request 
that  he  shall  be  excused,  the  committee  may 
exclude  such  scholar  from  the  school.  Spiller 
V.  Woburn,  12  Allen  (Mass.)  127. 

The  Bible  is  not  a  sectarian  book,  and  the 
reading  thereof  without  comment  in  the  pub- 
lic schools  does  not  constitute  sectarian  in- 
struction, within  the  meaning  of  a  provision 
that  no  books  of  a  sectarian  character  shall 
be  used  in  any  common  school,  or  that  no 
sectarian  doctrine  shall  be  taught  therein. 
Hackett  v.  Brooksville  Graded  School  Dist., 
120  Ky.  608,  87  S.  W.  792,  27  Ky.  L.  Rep. 
1021,  117  Am.  St.  Rep.  599,  69  L.  R.  A.  592. 

Whether  it  is  prudent  or  politic  to  permit 
Bible  reading  in  the  public  schools  is  a  ques- 
tion for  the  school  authorities  to  determine, 
but  whether  the  practice  of  Bible  reading 
has  taken  the  form  of  sectarian  instruction 
in  a  particular  case  is  a  question  for  the 
courts  to  determine  upon  evidence.  State  v. 
Scheve,  65  Nebr.  853,  91  N.  W.  846,  93  N.  W. 
169,  59  L.  R.  A.  927. 

Objection  of  parent. —  It  is  immaterial 
whether  the  objection  of  a  parent  to  his 
children  participating  in  a  religious  service 
conducted  by  a  teacher  in  a  school-room  dur- 
ing school  hours  is  reasonable  or  unreason- 
able. State  V.  Scheve,  65  Nebr.  853,  91  N.  W. 
846,  93  N.  W.  169,  59  L.  R.  A.  927. 

48.  Iowa. —  Moore  v.  Monroe,  64  Iowa  367, 
20  N.  W.  475,  52  Am.  Rep.  444. 

Kentucky. —  Hackett  v.  Brooksville  G-raded 
School  Dist.,  120  Ky.  608,  87  S.  W.  792,  27 
Ky.  L.  Rep.  1021,  117  Am.  St.  Rep.  599,  69 
L.  R.  A.  592,  holding  that  a  public  school 
opened  with  prayer  and  the  reading  without 
comment  of  passages  from  King  James'  trans- 
lation of  the  Bible,  during  which  pupils  are 
not  required  to  attend,  is  not  a  "  place  of 
worship,"  nor  are  its  teachers  "  ministers 
of  religion "  within  the  meaning  of  such  a 
constitutional  provision. 

Michigan. —  Pfeiffer  v.  Detroit  Bd.  of  Edu- 
cation, 118  Mich.  560,  77  N.  W.  250,  42 
L.  R.  A.  536. 

OMo.— Nessle  V.  Hum,  2  Ohio  S.  &  C.  PI. 
Dec.  34,  1  Ohio  N.  P.  140. 

Pennsylvania. —  Hart  v.  Sharpsville  (School 
Dist.,  2  Lane.  L.  Rev.  346. 

Texas.— Church  v.  Bullock,  (1908)  109 
S.  W.  115  [affirming  (Civ.  App.  1907)  100 
S.  W.  1025]. 


See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  337. 

But  see  State  v.  Edgerton  School  Dist. 
No.  8,  76  Wis.  177,  44  N.  W.  967,  20 
Am.  St.  Rep.  41,  7  L.  R.  A.  330,  hold- 
ing that  Const,  art.  1,  §  18,  clause  2, 
declaring  that  "  no  man  shall  be  compelled 
to  .  .  .  erect,  or  support  any  place  of 
worship  "  entitles  an  individual  taxpayer  to 
prevent  the  reading  of  the  Bible  in  the  pub- 
lic schools,  since  such  reading  is  an  aot  of 
worship  within  the  intendment  of  such  arti- 
cle, and  the  reading  of  it  makes  the  public 
schools  places  of  worship. 

An  injunction  will  not  be  granted  to  re- 
strain the  reading  or  repeating  of  the  Bible, 
or  parts  thereof,  or  the  singing  of  religious 
songs,  in  a  school  at  the  instance  of  a  tax- 
payer whose  children  are  not  required  to  be 
present  during  such  exercises.  Moore  V. 
Monroe,  64  Iowa  367,  20  N.  W.  475,  52  Am. 
St.  Rep.  444. 

49.  Pfeiffer  v.  Detroit  Bd.  of  Education, 
118  Mich.  560,  77  N.  W.  250,  42  L.  R.  A. 
536;  O'Connor  V.  Hendrick,  109  N.  Y.  App. 
Div.  361,  96  N.  Y.  Suppl.  161  [affirmed  in 
184  N.  Y.  421,  77  N.  E.  612,  17  L.  R.  A.  N.  S. 
402];  Stevenson  v.  Hanyon,  7  Pa.  Dist.  585, 

9  Kulp  256;  Church  .v.  Bullock,  (Tex.  1908) 
109  S.  W.  115  [affirming  (Civ.  App.  1907) 
100  S.  W.  1025],  holding  that  one  or  more 
individuals  do  not  have  the  right  under  such 
a  provision  to  have  the  courts  deny  the  peo- 
ple the  privilege  of  having  children  instructed 
in  the  public  schools  in  the  moral  truths  of 
the  Bible,  because  such  objectors  do  not  de- 
sire that  their  own  children  shall  be  par- 
ticipants therein.  But  see  State  v.  Edgerton 
School  Dist.  No.  8,  76  Wis.  177,  44  N.  W. 
967,  20  Am.  St.  Rep.  41,  7  L.  R.  A.  330. 

50.  Donahoe  v.  Richards,  38  Me.  379,  61 
Am.  Dec.  256,  holding  that  a  regulation  re- 
quiring that  the  protestant  version  of  the 
Bible  be  read  in  the  public  schools  by  the 
scholars  who  are  able  to  read  on  pain  of  ex- 
pulsion is  not  in  conflict  with  such  a  con- 
stitutional provision.  See  also  Constitu- 
tional Law,  8  Cyc.  884. 

51.  State  V.  Scheve,  65  Nebr.  853,  91  N.  W. 
846,  93  N.  W.  169,  59  L.  R.  A.  027,  holding 
that  the  point  where  the  courts  may  right- 
fully intervene,  and  where  they  should  in- 
tervene without  hesitation,  is  where  legiti- 
mate use  has  degenerated  into  abuse,  where 
a  teacher  employed  to  give  secular  instruc- 
tion has  violate(i  tlie  constitution  by  becom- 
ing a  sectarian  propagandist.  See  also  ^lil- 
lard  V.  Board  of  Education,  121  111.  297,  10 
N.  E.  669. 

52.  New  Antioch  Bd.  of  Education  r.  Pulse, 

10  Ohio  S.  &  C.  PI.  Dec.  17,  7  Ohio  N.  P.  58. 
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e.  Text-Books  —  (i)  Selection  and  Adoption.  In  the  absence  of  a 
constituted  authority  to  determine  the  text-books  to  be  used  in  a  pubhc  school, 
or  upon  the  failure  of  the  proper  authorities  to  act,  the  teacher  is  naturally  the 
most  available  agent  for  that  purpose  because  of  his  familiarity  with  the  contents 
and  relative  merits  of  the  different  books;  or  it  has  been  held  that  where  the 
legislature  has  failed  to  establish  a  uniform  series  of  books,  and  has  not  conferred 
special  authority  on  any  officer  or  board  so  to  do,  the  school-board  which  has 
charge  of  the  government  of  a  school  may  designate  the  text-books  to  be  used 
therein.^^  But  under  some  constitutions  it  is  within  the  power  of  the  legislature 
to  provide  for  a  uniform  series  of  text-books  throughout  the  state ;  and  provision 
is  sometimes  made  for  the  establishing  of  a  uniform  series  of  text-books  to  be 
selected  and  adopted  through  a  state  book  commission,  or  the  state  board  of 
education,  and  for  the  obtaining  of  such  books  at  cheaper  prices,  to  be  used  in 
the  public  schools  of  the  state."  But  under  some  provisions,  authority  to  select 
and  adopt  such  books  is  vested  in  the  local  authorities  of  the  county  or  of  the 
school-district  or  city.^^    Such  selection  and  adoption  must  be  made  in  the  mode 


53.  Authority  to  contract  for  books  and 
other  appliances  see  supra,  III,  E,  3. 

54.  State  v  Millsap,  130  Mo.  App.  683, 
108  S.  W.  1133,  holding  also  that  a  majority 
of  the  patrons  of  a  school-district  have  no 
authority  to  prescribe  the  books  to  be  used. 

55.  Campana  v.  Calderhead,  17  Mont.  548, 
44  Pac.  83,  36  L.  R.  A.  277. 

56.  State  r.  Haworth,  122  Ind.  462,  23 
N.  E.  946,  7  L.  R.  A.  240;  Leeper  v.  State, 
103  Tenn.  500,  53  S.  W.  962,  48  L.  R.  A. 
167. 

57.  See  the  constitutions  and  statutes  of 
the  several  states;  and  the  following  cases: 

Alahama. —  Dickinson  v.  Cunningham,  140 
527,  37  So.  345. 

Kansas. —  State  v.  Topeka  Bd.  of  Educa- 
tion, 59  Kan.  501,  53  Pac.  478. 

Maryland. —  Baltimore  School  Com'rs  v. 
State  Bd.  of  Education,  26  Md.  505. 

Minnesota. —  Curryer  v.  Merrill,  25  Minn. 
1,  33  Am.  Rep.  450. 

Missouri. —  State  v.  Bronson,  115  Mo.  271, 
21  S.  W.  1125,  holding  that  a  statutory  pro- 
vision for  the  appointment  of  a  school-book 
commission  to  select  text-books,  and  to  make 
contracts  for  supplying  the  same,  is  not  in 
violation  of  the  Const,  art.  11,  §  4,  pro- 
viding that  "  the  supervision  of  instruction 
in  the  public  schools  "  shall  be  vested  in  the 
state  board  of  education. 

Montana. —  Campana  v.  Calderhead,  17 
Mont.  548,  44  Pac.  83,  36  L.  R.  A.  277,  hold- 
ing, however,  that  a  constitutional  provision 
imposing  on  the  legislature  the  duty  of  es- 
tablishing and  maintaining  "  a  general,  uni- 
form and  thorough  system  of  public,  free 
common  schools,"  does  not  necessarily  re- 
quire that  body  to  establish  a  uniform  series 
of  text-books  throughout  the  state. 

Nevada. —  State  v.  State  Bd.  of  Education, 
18  Nev.  173,  1  Pac.  844. 

Tennessee. —  Leeper  v.  State,  103  Tenn. 
500,  53  S.  W.  962,  48  L.  R.  A.  167. 

Washington. —  Westland  Pub.  Co.  v.  Royal, 
36  Wash.  399,  78  Pac.  1096,  holding  that 
under  Laws  (1897),  p.  356,  the  state  board 
of  education  has  the  exclusive  power  to  adopt 
a  uniform  series  of  text-books  for  the  public 
schools. 


United  States. —  Bancroft  v.  Thayer,  2  Fed. 
Cas.  No.  835,  8  Reporter  39,  5  Sawy. 
502. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  338. 

Evidence  of  adoption. —  The  fact  that  the 
state  board  of  education  has  adopted  a  uni- 
form series  of  text-books  for  the  public 
schools  is  sufficiently  evidenced,  where  it  ap- 
pears that  the  same  is  published  throughout 
the  state  apparently  by  its  authority,  and  is 
generally  recognized  as  valid  and  acted  upon. 
Wagner  v.  Royal,  36  Wash.  428,  78  Pac. 
1094;  Rand  V.  Royal,  36  Wash.  420,  78  Pac. 
1103. 

Under  the  Alabama  act  of  March  4,  1903, 
it  is  an  indispensable  prerequisite  to  the  au- 
thorization of  text-books  to  be  used  in  the 
public  free  schools  of  the  state  that  the 
printing  with  reference  to  the  price,  etc.,  as 
required  by  the  statute,  shall  appear  on  and 
in  the  books.  Dickinson  v.  Cunningham,  140 
Ala.  527,  37  So.  345. 

58.  People  V.  Oakland  Bd.  of  Education, 
55  Cal.  331. 

Jurisdiction  of  county  court  to  canvass 
vote  on  county  uniformitv  of  text-books  see 
Firestoup-  v.  White,  71  Ark.  109,  71  S.  W. 
250. 

59.  California. —  People  v.  Oakland  Bd.  of 
Education,  55  Cal.  331. 

Iowa. —  McNees  v.  East  River  School  Tp., 
133  Iowa  120,  110  K  W.  325;  Ries  v.  Ham- 
mer, 127  Iowa  408,  103  N.  W.  346. 

Maine. —  Donahoe  v.  Richards,  38  Me.  379, 
61  Am.  Dec.  256,  holding  that  a  school-com- 
mittee's selection  of  books  cannot  be  inquired 
into  by  the  court,  although  their  selection 
may  be  injudicious  and  unwise. 

Michigan. —  Attv.-Gren.  v.  Detroit  Bd.  of 
Education,  133  Mich.  681,  95  N.  W.  746; 
Jones  V.  Detroit  Bd.  of  Education,  88  Mich. 
371,  50  N.  W..309. 

Ohio. —  State  v.  Columbus  Bd.  of  Educa- 
tion, 35  Ohio  St.  368. 

Pennsylvania. —  Butler  v.  Shirley  Tp. 
School  Dist.,  15  Pa.  Co.  Ct.  291;  Francis  v. 
Allegheny  School  Dist.,  24  Pittsb.  Leg.  J. 
N.  S.  19,  holding  that  a  board  of  directors 
cannot  adopt  in  the  schools  of  its  district 
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prescribed  by  statute;  but  a  provision  that  all  text-books  used  in  any  school- 
district  shall  be  uniform  on  any  one  subject  requires  uniformity  in  the  same  grade 
only,  and  does  not  require  that  all  text-books  used  in  the  different  grades  on  the 
same  subject  shall  be  of  the  same  series. 

(ii)  Change  of  Text-Book.  Provision  is  also  sometimes  made  by  statute 
in  regard  to  the  changing  of  text-books  that  have  been  adopted/^  provided  the 
change  is  made  in  the  manner  prescribed,  as  by  publishing  notice  thereof  in  a 
newspaper  for  a  prescribed  length  of  time.^^  Under  some  statutes  text-books 
which  have  been  regularly  adopted  must  be  continued  in  use  for  not  less  than  a 
given  length  of  time,  and  cannot  be  legally  changed  within  that  time,®^  except 


more  than  one  series  of  text-books  covering 
the  same  studies. 

C^#a/i.— Tanner  v.  Nelson,  25  Utah  226,  70 
Pac.  984. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  338. 

The  adoption  of  a  report  of  a  committee 
on  books,  recommending  the  adoption  of  cer- 
tain new  books,  is  a  sufficient  adoption  of 
such  books  by  the  school-board.  Heckman  v. 
Allegheny  Bd.  of  Controllers,  34  Pittsb.  Leg. 
J.  N.  S.  (Pa.)  81. 

A  resolution  adopting  a  certain  text-book 
is  not  affected  by  a  rule  of  the  school-board 
fixing  a  time  for  the  subsequent  reconsidera- 
tion of  such  a  resolution.  Jones  v.  Detroit 
Bd.  of  Education,  88  Mich.  371,  50  N.  W. 
309. 

60.  McNees  v.  East  River  School  Tp.,  133 
Iowa  120,  110  N.  W.  325  (holding  that  a 
selection  of  text-books  made  without  adver- 
tising for  bids  as  required  by  statute  is 
void)  ;  Johnson  v.  Ginn,  105  Ky.  654,  49 
S.  W.  470,  20  Ky.  L.  Rep.  1475  (requirement 
that  the  books  shall  be  set  out  in  the  bond 
filed  by  the  publisher)  ;  Butler  v.  Shirley  Tp. 
School  Dist.,  15  Pa.  Co.  Ct.  291  (holding 
that  where  the  school  law  requires  that  tne 
school-board  when  desiring  to  adopt  a  series 
of  books  to  be  used  in  the  school-district  for 
the  ensuing  year  shall  notify  the  teachers 
for  such  year  to  be  present  at  the  meeting, 
for  the  purpose  of  advice  and  consultation, 
an  adoption  of  text-books  at  a  meeting  called 
prior  to  the  election  of  teachers  is  invalid)  ; 
Shannon  v.  School  Directors,  10  Kulp  (Pa.) 
544  (holding  that  text-books  may  not  be 
adopted  by  a  school-board  except  on  the  af- 
firmative vote  of  a  majority  of  the  whole 
number  of  the  board)  ;  Glynn  v.  Fell  Tp. 
School  Dist.,  5  Lack.  Leg,  N.  (Pa.)  313. 

61.  Atty.-Gen.  v.  Detroit  Bd.  of  Education, 
133  Mich.  681,  95  N.  W.  746. 

62.  See  People  v.  Oakland  Bd.  of  Educa- 
tion, 54  Cal.  375  (holding  that  the  action  of 
a  school-board  in  adopting  a  series  of  text- 
books in  lieu  of  a  series  previously  in  use 
cannot  be  reviewed  on  certiorari)  ;  State  v. 
Cleveland  Bd.  of  Education,  2  Ohio  Cir.  Ct. 
510,  1  Ohio  Cir.  Dee.  614. 

63.  Greene  v.  San  Francisco  Bd.  of  Educa- 
tion, 131  Cal.  165,  63  Pac.  161  (holding  that 
a  resolution  changing  text-books  without  giv- 
ing such  notice  is  void)  ;  People  v.  State  Bd. 
of  Education,  49  Cal.  684. 

64.  California. —  Greene  v.  San  Francisco 
Bd.  of  Education,  31  Cal.  165,  63  Pac.  161, 


four  years.  See  also  People  v.  Oakland  Bd. 
of  Education,  55  Cal.  331. 

Illinois. —  People  v.  Aurora  School  Dist. 
No.  5  Bd.  of  Education,  175  111.  9,  51  N.  E. 
633,  holding  that  the  School  Law,  art.  5, 
§  26,  providing  that  the  board  of  directors 
of  each  district  "  shall  not  permit  text- 
books to  be  changed  oftener  than  once  in 
four  years  "  applies  to  boards  of  education  in 
school-districts  having  more  than  one  thou- 
sand, and  less  than  one  hundred  thousand  in- 
habitants. 

Kentucky. —  American  Book  Co.  v.  McEl- 
roy,  76  S.  W.  850,  25  Ky.  L.  Rep.  960,  five 
years, 

Michiaan. —  Atty.-Gen.  r.  Detroit  Bd.  of 
Education,  133  Mich.  681,  95  N.  W.  746,  five 
years. 

Ohio. —  State  v.  Columbus  Bd.  of  Educa- 
tion, 35  Ohio  St.  368,  three  years. 

Pennsylvania.—  Shannon  r.  School  Di- 
rectors, 10  Kulp  544  (three  vears)  ;  Glynn 
IJ.  Fell  Tp.  School  Dist.,  5  Lack.  Leg,  N.  313. 

/7/o7i.— Tanner  I'.  Nelson,  25  Utah  226,  70 
Pac.  984. 

Washington. —  Westland  Pub.  Co.  v.  Royal, 
36  Wash.  399,  78  Pac.  1096,  five  years.  ' 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  338. 

But  compare  Bancroft  v.  Thaver,  2  Fed. 
Cas.  No.  835,  8  Reporter  39,  5 '  Sawy.  502, 
holding  that  an  act  of  the  state  of  Oregon 
authorizing  the  adoption  of  text-books  for 
the  use  of  the  common  schools  of  the  state 
for  a  prescribed  period  does  not  constitute  a 
contract  with  the  publishers  of  the  adopted 
books,  by  Avhich  the  state  is  bound  to  use 
the  same  in  its  schools  for  such  period,  or 
authorize  the  board  of  education  to  make 
any  contract  with  such  publisher  on  behalf 
of  the  state  concerning  the  furnishing  and 
use  of  such  books;  but  that  such  act  is  a 
mere  regulation  imposed  by  the  state  upon 
itself,  and  that  therefore  the  legislature  may 
modify  or  abrogate  it  at  ])U\isuro. 

Sufficiency  of  adoption. — Where  a  board  of 
education  passes  a  resolution  for  the  pur- 
chase and  use  of  a  certain  text-book  in  the 
schools  and  purchases  a  certain  nuTuber  of 
such  books,  sucli  resolution  constitutes  a 
sufficient  adoption  of  such  book  to  preclude 
the  board  from  thereafter  changing  the  same 
within  the  statutory  period.  Atty.-Gen.  i\ 
Detroit  Bd.  of  Education,  133  Mich.  681,  95 
N.  W.  746. 

Beginning  of  limitation. — \Miere  a  school- 
board  passes  a  resolution  for  the  j^urchase 
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upon  certain  conditions, such  as  upon  the  consent  of  a  majority  of  the  voters 
of  the  district  or  of  a  certain  proportion  of  the  members  of  the  school-board.^^ 
It  has  been  held  under  the  various  statutes  that  after  a  certain  text-book  has 
been  adopted  and  copies  of  it  are  received  and  sold  to  the  patrons  of  the  school, 
a  school-board  has  no  right  to  reconsider  the  resolution  adopting  such  book;  ®^ 
but  on  the  other  hand  it  has  been  held  that  a  state  board  of  education  may  recon- 
sider its  action  in  prescribing  a  certain  text-book,  and  change  any  book  it  has 
prescribed,  before  it  has  been  adopted  by  the  school-districts;  ®^  and  that  in  the 
absence  of  a  statutory  provision  to  that  effect  a  school-board  is  entitled  to  rescind 
its  previous  action  adopting  certain  text-books,  and  to  adopt  others  at  its 
discretion.''^ 

(ill)  Power  and  Duty  to  Furnish  Text-Books  '^^  —  (a)  In  General. 
Under  its  power  over  schools,  the  state  legislature  may  provide  the  method  or 
mode  in  which  the  text-books  adopted  shall  be  obtained  and  distributed,  and  it 
is  the  duty  of  the  school  authorities  to  comply  with  such  a  provision  in  obtaining 
and  distributing  text-books,''^  and  a  purchase  of  text-books  other  than  for  the 
purpose  of  adopting  them  for  general  use  in  the  schools  is  illegal  and  void.''^ 
It  is  sometimes  provided  that  the  school-board  may  furnish  free  school-books 
to  pupils  whose  parents  are  too  poor  to  supply  them  therewith,'*  or  that  it 
may  purchase  school-books  and  rent  them,''^  or  sell  them  to  the  pupils  at  cost;  ^® 
but  in  the  absence  of  statute  a  school-board's  power  of  general  management  of 
its  school  does  not  authorize  it  to  distribute  school-books  for  the  free  use  of  all 
pupils  regardless  of  whether  their  parents  are  financially  able  at  their  own  cost 
to  supply  them  with  necessary  books. ''^ 


of  certain  books  to  be  used  in  the  schools, 
the  statutory  period  within  which  the  board 
is  prohibited  from  changing  such  books  be- 
gins to  run  from  the  date  of  the  resolution, 
and  not  from  the  time  the  books  are  com- 
pletely installed  in  all  the  schools.  Atty,- 
Gen.  V.  Detroit  Bd.  of  Education,  133  Mich. 
681,  95  N.  W.  746. 

Graded  writing  or  copy  books  with  printed 
forms  and  texts  scientifically  arranged,  with 
printed  instructions  to  the  pupils  in  each 
book,  and  with  a  manual  of  instruction  for 
the  teachers,  are  text-books  within  the  mean- 
ing of  a  statutory  provision  that  text-books 
shall  not  be  changed  oftener  than  once  in  a 
given  length  of  time.  People  v.  Aurora 
School  Dist.  No.  5  Bd.  of  Education,  175  111. 
9,  51  N.  E.  633. 

65.  See  Westland  Pub.  Co.  v.  Royal,  36 
Wash.  399,  78  Pac.  1096. 

66.  Jones  v.  Detroit  Bd.  of  Education,  88 
Mich.  371,  50  N.  W.  309. 

67.  State  v.  Columbus  Bd.  of  Education, 
35  Ohio  St.  368;  Ivison  v.  Indianapolis 
School  Com'rs,  39  Fed.  735. 

68.  Jones  v.  Detroit  Bd.  of  Education,  88 
Mich.  371,  50  N.  W.  309;  State  v.  Columbus 
Bd.  of  Education,  35  Ohio  St.  368. 

69.  State  v.  State  Bd.  of  Education,  18 
Nev.  173,  1  Pac.  844. 

70.  State  v.  Wilson,  121  Wis.  523,  99 
N.  W.  336. 

71.  Mandamus  to  compel  purchase  and  use 
of  text-books  see  Mandamus,  26  Cyc.  284. 

72.  State  v.  Ha  worth,  122  Ind.  462,  23 
N.  E.  946,  7  L.  R.  A.  240. 

Notice. — A  statutory  requirement  that  the 
school-board  shall  give  notice  of  the  place 
where  class   books  procured  by  the  board 
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may  be  obtained  is  sufficiently  complied  with 
by  depositing  the  books  with  the  teachers 
and  giving  notice  thereof  to  the  schools. 
Hartwell  v.  Littleton,  13  Pick.  (Mass.)  229. 

73.  Atty.-Gen.  v.  Detroit  Bd.  of  Education, 
133  Mich.  557,  93  N.  W.  546. 

74.  Shelby  County  Council  V.  State,  155 
Ind.  216,  57  N.  E.  712;  Parker  v.  Cleveland 
Bd.  of  Education,  9  Ohio  Dec.  (Reprint)  335, 
12  Cine.  L.  Bui.  186;  In  re  School  Directors, 
12  Wkly.  Notes  Cas.  (Pa.)  125,  indigent 
blind  children.  See  also  Wickersham's  Ap- 
peal, 1  Chest.  Co.  Rep.  (Pa.)  509. 

75.  Mathis  f.  Gordy,  119  Ga.  817,  47  S.  E. 
171,  holding,  however,  that  such  a  provision 
does  not  authorize  a  school-board  to  compel 
pupils  to  rent  such  books,  and  to  make  the 
payment  of  the  rental  charge  a  condition 
precedent  to  admission  to  the  school,  without 
regard  to  whether  the  pupils  already  have 
such  books. 

76.  Ries  v.  Hemmer,  127  Iowa  408,  103 
N.  W.  346,  holding,  however,  that  authority 
in  a  school-board  to  contract  for  and  buy 
and  sell  text-books  at  cost,  and  to  select  per- 
sons to  keep  the  same  for  sale,  does  not  au- 
thorize the  school-board  to  contract  with  a 
book-seller  to  sell  books  to  scholars  at  cost, 
in  consideration  of  payments  to  be  made  to 
him  out  of  the  contingent  fund  of  the 
district. 

77.  Harris  v.  Kill,  108  111.  App.  305; 
Detroit  Bd.  of  Education  v.  Detroit  Common 
Council,  80  Mich.  548,  45  N.  W.  585 ;  Parker 
V.  Cleveland  Bd.  of  Education,  9  Ohio  Dec. 
(Reprint)  335,  12  Cine.  L.  Bui.  186,  hold- 
ing, however,  that  a  school-board  will  not 
be  enjoined  from  paying  for  supplies  pur- 
chased by  it  for  free  distribution  to  other 
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(b)  Duty  to  Enforce  Use  of  Text-Book  Adopted  by  State.  Where  a  certain 
text-book  is  adopted  by  the  state  board  of  education,  or  state  book  commission, 
to  be  used  in  a  specified  grade,  it  is  the  duty  of  the  school-district  board  to  enforce 
such  use  of  the  book  so  adopted ;  '^^  and  where  the  use  of  such  book  is  not  so  enforced 
it  may  be  assumed  that  the  publisher  of  such  book  is  deprived  of  a  portion  of  the 
benefit  which  he  is  entitled  to  receive  from  his  contract  to  supply  it;  and  if  the 
pubhsher  is  materially  damaged  thereby,  an  injunction  may  issue  to  require  the 
school-board  to  cause  the  text-book  to  be  used  in  the  grade  for  which  it  was 
prescribed. It  is  no  excuse  to  a  school-board  for  failing  to  enforce  the  use  of 
books  which  have  been  so  adopted  that  the  publisher's  bond  to  the  state  has  not 
been  duly  approved  or  that  the  use  of  the  books  adopted  is  inadvisable,^"  and 
hence  a  school-district  cannot  excuse  itself  on  such  grounds  from  enforcing  the 
course  of  study  prescribed  by  the  state  and  using  the  books  contracted  for,^^  or 
on  the  ground  that  changes  have  been  made  in  the  text-book,  where  the  contract 
with  the  state  provided  for  such  changes.^*  Under  some  statutes  it  is  a  misde- 
meanor for  any  person  or  teacher  to  violate  the  provisions  of  such  a  statute  by 
using  unauthorized  text-books  or  text-books  which  have  not  been  purchased  from 
the  publishers  or  from  some  of  their  established  agencies. 

(iv)  Contracts  to  Supply.    A  contract  for  the  purchase  or  revision  of 


than  indigent  pupils,  in  the  absence  of  proof 
that  the  persons  from  whom  it  purchased 
knew  that  the  supplies  were  intended  for 
such  free  distribution,  although  such  im- 
proper distribution  will  be  enjoined. 

Authority  to  purchase  furniture,  apparatus, 
and  other  educational  appliances  does  not 
authorize  a  school-board  to  purchase  text- 
books for  the  use  of  pupils  individually. 
Honey  Creek  School  Tp.  v.  Barnes,  119  Ind. 
213,  21  N.  E.  747. 

78.  State  v.  Haworth,  122  Ind.  462,  23 
N.  E.  946,  7  L.  R.  A.  240;  State  v.  Topeka 
Bd.  of  Education,  59  Kan.  501,  53  Pac' 478 
(holding  that  a  city  may  be  compelled  to 
comply  with  such  an  adoption,  although  its 
board  is  under  a  written  contract  with  cer- 
tain publishers  to  use  the  books  of  said  pub- 
lishers for  a  stated  period,  since  such  a  con- 
tract is  beyond  the  power  of  the  board  to 
make)  ;  Eaton  v.  Royal,  36  Wash.  435,  78 
Pac.  1093;  Westland  Pub.  Co.  v.  Royal,  36 
Wash.  399,  78  Pac.  1096  (holding  that  a 
course  of  study  prescribed  by  a  school-board, 
requiring  the  prescribed  text-books  to  be  sup- 
plemented by  the  use  of  others  on  the  same 
subject,  is  inconsistent  with  the  laws  of  the 
state). 

Use  of  text-book. — ^Where  a  state  board  of 
education  in  adopting  a  course  of  study  pre- 
scribes the  use  of  a  particular  text-book  dur- 
ing a  particular  year  in  a  student's  course, 
a  school-board  has  no  authority  to  omit  the 
use  thereof  for  that  year.  Rand  v.  Royal,  36 
Wash.  420,  78  Pac.  1103. 

An  injunction,  however,  will  not  be  granted 
at  the  instance  of  a  citizen  to  restrain  the 
use  of  a  certain  text-book  in  the  public 
schools,  illegally  introduced  in  the  place  of 
another  text-book,  where  it  does  not  appear 
that  the  latter  has  been  legally  adopted. 
Reno  County  School  Dist.  No.  \  i\  Shadduck, 
25  Kan.  467. 

79.  Eaton  v.  Royal,  36  Wash.  435,  78  Pac. 
1093. 


Sufficiency  of  compliance. — A  publisher  of 
a  text-book  prescribed  for  use  in  the  public 
schools  by  the  state  board  of  education  is 
not  damaged  by  the  fact  that  the  book  is 
not  used  during  the  entire  year  in  the  pre- 
scribed grades,  if  all  the  pupils  in  such 
grades  are  required  to  purchase  the  book  and 
use  the  same  until  they  have  become  pro- 
ficient therein.  Wagner  v.  Royal,  36  Wash. 
428,  78  Pac.  1094;  Rand  v.  Royal,  36  Wash. 
420,  78  Pac.  1103;  Westland  Pub.  Co.  v. 
Royal,  36  Wash.  399,  78  Pac.  1096. 

80.  Eaton  v.  Royal,  36  Wash.  435,  78  Pac. 
1093;  Rand  v.  Royal,  36  Wash.  420,  78  Pac. 
1103;  Westland  Pub.  Co.  v.  Royal,  36  Wash. 
399,  78  Pac.  1096  (holding,  however,  that  an 
injunction  will  not  be  granted  unless  the 
publisher  is  materially  damaged,  and  that  it 
will  not  be  granted  because  one  teacher  tes- 
tifies that  more  of  plaintiff's  books  would 
have  been  used  if  they  had  not  been  supple- 
mented by  other  books,  where  it  does  not 
appear  that  many  more  would  have  been 
used,  and  where  they  were  used  in  one  more 
than  all  the  grades  prescribed)  ;  Rand  V. 
Hartranft,  32  Wash.  378,  73  Pac.  401. 

Intervention. — A  taxpayer  in  a  school-dis- 
trict whose  children  attend  the  school  has  no 
such  interest  in  the  matter  in  litigation  as 
entitles  him  to  intervene  in  such  an  action. 
Westland  Pub.  Co.  V.  Royal,  36  Wash.  399, 
78  Pac.  1096. 

81.  Wagner  v.  Royal,,  36  Wash.  428,  78 
Pac.  1094;  Rand  v.  Royal,  36  Wash.  420,  78 
Pac.  1103.  Compare  Maynard  v.  Olson,  48 
Kan.  505,  30  Pac.  16. 

82.  Rand  v.  Hartranft,  32  Wash.  378,  73 
Pac.  401. 

83.  Wagner  t\  Royal,  36  Wash.  428,  78 
Pac.  1094;  Rand  v.  Royal,  36  Wash.  420,  78 
Pac.  103. 

84.  Wagner  r.  Hoyah  36  Wash.  428,  73 
Pac.  1094. 

85.  Dickinson  r.  Cuinuiioham.  140  Ala. 
527,  37  So.  345. 
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text-books  to  be  used  in  public  schools  must  be  in  compliance  with  the  statutory 
conditions  and  requirements.^^  Under  some  statutes  a  contract  for  text-books 
can  be  lawfully  made  only  b}^  advertising  for  bids  and  awarding  the  contract  in 
the  manner  prescribed,  to  the  lowest  responsible  bidder  offering  suitable  books. 
The  pubUshers  of  books  that  have  been  adopted  under  such  a  statute,  and  who 
have  entered  into  a  contract  with  the  state  to  furnish  the  same,  have  the  exclusive 
privilege  of  supplying  the  books  so  adopted  to  the  pupils  and  patrons  of  the 
schools/^  and  books  purchased  from  others  than  such  publishers  or  through 
channels  estabhshed  by  them  cannot  be  used  by  the  pupils  in  the  schools.*^ 

(v)  Publisher's  Bond.  It  is  sometimes  provided  that  the  pubhsher  to 
whom  is  awarded  the  contract  of  furnishing  the  text-books  adopted  for  use  in  the 
pubUc  schools  is  required  to  furnish  a  bond  in  the  form  and  manner  prescribed  by 
statute/^  accepted  and  approved  in  the  prescribed  manner  by  the  prescribed  authori- 


se. Rand  v.  Royal,  36  Wash.  420,  38  Pac. 
1103,  holding  that  where  the  state  board  of 
education  prior  to  making  contracts  for 
school-books  with  publishers  agreed  that 
such  contracts  should  be  signed  by  the  presi- 
dent and  secretary  of  the  board,  the  con- 
tracts so  signed  are  not  invalid  on  the 
ground  that  they  are  not  executed  as  re- 
quired by  law. 

Contract  for  revision  under  Burns  Annot. 
St.  Ind.  (1909)  §§  5890,  5891,  5895,  see 
Silver  v.  Indiana  Bd.  of  Education,  35  Ind. 
App.  438,  72  N.  E.  829,  (App.  1904)  71  N.  E. 
667. 

87.  Dickinson  v.  Cunningham,  140  Ala. 
527,  37  So.  345;  McNees  r.  East  River 
School  Tp.,  133  Iowa  120,  110  N.  W.  325 
(holding  that  a  contract  without  such  ad- 
vertisement is  illegal)  ;  Tanner  v.  Wilson,  25 
Utah  226,  70  Pac.  984. 

Sufficiency  of  compliance. — Where  bids  for 
furnishing  school-books,  submitted  to  a  con- 
vention called  by  the  state  superintendent  of 
instruction  as  required  by  statute,  are  volu- 
minous and  contain  large  catalogues,  price 
lists,  etc.,  and  on  the  first  day  of  the  session 
the  bids  are  publicly  opened  and  the  intro- 
ductory portions  of  each  bid,  and  the  com- 
munications accompanying  them  are  read, 
when  the  proposals  are  referred  to  commit- 
tees on  tabulations  and  are  open  to  inspection 
to  all  persons  interested  therein,  there  is  a 
substantial  compliance  with  a  provision  re- 
quiring the  convention  to  meet  and  publicly 
open  and  read  the  proposals.  Tanner  v.  Wil- 
son, 25  Utah  226,  70  Pac.  984. 

Definiteness  of  contract. — A  stipulation  in  a 
contract  that  the  publisher  has  never  fur- 
nished, and  is  not  now  furnishing,  the  same 
books  to  any  state,  county,  or  school-district 
at  a  less  price,  where  like  conditions  pre- 
vail as  in  this  state,  and  under  this  con- 
tract, is  not  too  indefinite  for  enforcement. 
Leeper  v.  State,  103  Tenn.  500,  53  S.  W. 
962,  48  L.  R.  A.  167. 

A  school-district  cannot  question  the  valid- 
ity of  a  contract  by  the  state  board  of  edu- 
cation with  a  publisher,  where  the  state  has 
raised  no  objection  thereto,  since  the  district 
is  not  a  party  to  the  contract.  Rand  v. 
Royal,  36  Wash.  420,  78  Pac.  1103. 

88.  Dickinson  v.  Cunningham,  140  Ala. 
527,  37  So.  345. 

[Ill,  I,  2,  e,(iv)J 


Constitutionality. — A  grant  of  the  exclusive 
right  to  supply  the  state  common  schools 
with  text-books  of  a  specified  character  and 
price  does  not  violate  a  constitutional  pro- 
vision against  special  privileges  or  monop- 
olies. Dickinson  v.  Cunningham,  140  Ala. 
527,  37  So.  345;  State  v.  Haworth,  122  Ind. 
462,  23  N.  E.  946,  7  L.  R.  A.  240;  Leeper  v. 
State,  103  Tenn.  500,  53  S.  W.  962,  48 
L.  R.  A.  167;  Bancroft  v.  Thayer,  2  Fed. 
Cas.  No.  835,  5  Sawy.  502. 

A  school-district  cannot  question  the  valid- 
ity of  such  contract  when  the  state  has  raised 
no  objection  thereto.  Wagner  v.  Royal,  36 
Wash.  428,  78  Pac.  1094. 

Time  of  running  of  contract. — A  proposal 
to  the  school-board  of  a  city  that,  if  certain 
text-books  shall  be  adopted  by  the  latter, 
complainants  will  furnish  them  at  certain 
terms,  and  a  resolution  of  acceptance  by  the 
board,  neither  of  which  stipulates  for  any 
length  of  time  for  which  the  books  shall  be 
used,  creates  a  contract  free  from  ambiguity, 
and  evidence  aliunde  is  not  admissible  to 
show  that  a  certain  time  was  intended,  nor 
is  such  intention  shown  by  a  statutory  regu- 
lation that  no  text-books  adopted  by  the 
county  board  shall  be  changed  within  six 
years  from  its  adoption,  where  such  require- 
ment does  not  apply  to  cities,  and  where  the 
statute  also  provides  that  such  changes  may 
be  made  by  the  unanimous  consent  of  the 
board.  Ivison  v.  Indianapolis  School  Com'rs, 
39  Fed.  735.  See  also  Atty.-Gen.  v.  Detroit 
Bd.  of  Education,  133  Mich.  681,  93  K  W. 
746. 

89.  Dickinson  v.  Cunningham,  140  Ala.  527, 
37  So.  345. 

90.  See  Johnson  V.  Ginn,  105  Ky.  654,  49 
S.  W.  470,  20  Ky.  L.  Rep.  1475.    And  see 

the  statutes  of  the  several  states. 

A  stipulation,  in  an  action  on  a  school- 
book  publisher's  bond  that  the  copy  of  the 
bond  filed  and  attached  to  plaintiff's  petition 
is  a  true,  perfect,  and  complete  copy  of  the 
bond  executed  by  defendants  before  the  ex 
officio  board  of  education,  and  filed  in  the 
office  of  the  superintendent  of  public  instruc- 
tion, and  that  the  copy  shall  be  considered 
as  evidence,  is  an  agreement  that  the  bond 
constitutes  a  substantial  compliance  with 
the  statutory  provision  regulating  the  issu- 
ance and  delivery  of  school-book  publishers' 
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ties/^  conditioned  u})on  the  faithful  performance  of  his  contract/^  and  providing 
a  penalty  for  its  violation  in  such  sum  as  the  proper  school  authorities  may 
determine. '^"^  A  condition  in  such  a  bond  to  sell  the  books  to  patrons  and  pupils 
of  the  common  schools  in  any  county  in  the  state  in  which  they  may  be  adopted, 
at  as  low  a  price  as  the  pubHsher  sells  them  anywhere  in  the  country,  is  broken 
where  the  publisher  contracts  with  another  state  to  sell  the  same  books  at  a  lower 
price,  or  sells  the  books  in  any  other  state  or  section  of  the  country,  either  at 
wholesale  or  retail,  at  a  lower  price;  and  in  an  action  on  the  bond  for  a  breach 
of  such  condition,  it  is  not  necessary  for  plaintiff  to  show  that  the  books  offered 
for  sale  in  the  other  state  were  the  same  in  paper,  binding,  typography,  and  in 
every  other  respect  as  the  samples  filed  with  the  bond;  and  it  is  no  defense  to 
such  an  action  that  there  was  no  consideration  for  the  execution  of  the  bond,®^  or 


bonds.  Rand  v.  Turner,  94  S.  W.  643,  29 
Ky.  L.  Rep.  696. 

91.  Maynard  v.  Olson,  48  Kan.  565,  30 
Pac.  16;  Com.  v.  Ginn,  120  Ky.  83,  85  S.  W. 
688,  27  Ky.  L.  Rep.  486  (holding  that  the 
duty  of  approving  such  a  bond,  imposed  on 
the  secretary  of  state  as  an  ex  officio  mem- 
ber of  the  board  of  education,  is  properly 
performed  by  his  assistant)  ;  Com.  v.  Ginn, 
111  Ky.  110,  63  S.  W.  467,  23  Ky.  L.  Rep. 
521  (holding  that  a  bond  required  to  be  ap- 
proved by  the  members  of  the  state  board  of 
education,  three  in  number,  is  valid  when 
approved  by  two  of  them). 

92.  Rand  v.  Com.,  106  S.  W.  238,  32  Ky. 
L.  Rep.  441,  108  S.  W.  892,  32  Ky.  L.  Rep. 
1168;  Maynard  v.  Chowning,  105  S.  W.  114, 
31  Ky.  L.  Rep.  1340. 

Evidence  of  breach. —  In  an  action  for  a 
breach  of  a  publisher's  bond  to  furnish  books 
equal  to  sample  copies  filed,  it  is  proper  to 
exhibit  books  which  have  been  used  in  the 
county  in  different  families,  and  to  permit 
persons  who  have  used  them  or  are  familiar 
with  them,  with  the  date  of  their  purchase, 
or  the  extent  of  their  use,  to  state  how  they 
have  been  used,  and  to  permit  others  who 
have  bought  and  used  the  books  to  testify  as 
to  the  character  and  quality  of  the  binding, 
altliough  the  books  are  not  exhibited  to  the 
jury;  and  where  the  publisher's  representa- 
tive testifies  that  the  books  sold  conform  in 
all  respects  to  the  contract,  although  he  has 
no  personal  knowledge  of  the  quality  of  work 
done  upon  each  book  bound  and  sold  by  his 
company,  it  is  proper  to  show  through  him 
that  book  binderies,  including  his  company, 
occasionally  send  out  imperfectly  bound 
books.  Rand  v.  Com.,  106  S.  W.  238,  32  Ky. 
L.  Rep.  441,  108  'S.  W.  892,  32  Ky.  L.  Rep. 
1168.  But  in  such  an  action  plaintiff  cannot 
introduce  in  evidence  various  school-toooks 
furnished,  for  the  purpose  of  showing  that 
the  binding  is  poor,  without  proof  of  the 
usage  the  books  have  been  subjected  to  be- 
tween the  time  they  were  purchased  and  the 
date  of  the  trial.  Rand  v.  Turner,  94  S.  W. 
(543,  29  Ky.  L.  Rep.  696. 

Liability  of  surety. —  Under  a  statute 
which  prohibits  the  adoption  of  books,  the 
publisher  of  which  has  not  given  the  bond 
required  by  statute,  the  surety  on  such  bond 
is  not  liable  for  his  principal's  violation  of 
his  agreement,  as  to  books  adopted  prior  to 
the  execution  of  the  bond.    Graziani  c.  Com., 


123  Ky.  799,  97  S.  W.  409,  30  Ky.  L.  Rep. 
119. 

Under  Ky.  St.  (1903)  §§  4423,  4424,  re- 
quiring a  seller  of  text-books  to  give  a  bond 
that  the  text-books  sold  shall  not  exceed  the 
lowest  price  at  which  the  same  books  are 
sold  by  the  seller  elsewhere,  and  requiring 
the  county  superintendent  to  bring  suit  for 
a  forfeiture  of  such  bond,  etc.,  the  county 
superintendent  may  sue  for  a  forfeiture  of 
the  bond,  collect  the  same,  and  pay  the  pro- 
ceeds into  the  county  school  fund;  but  he 
cannot  accept  in  satisfaction  of  the  judg- 
ment less  than  the  whole  amount  thereof, 
and  his  act  in  accepting  a  note  for  a  less 
sum  ard  entering  satisfaction  of  the  judg- 
ment is  void,  and  does  not  estop  the  state 
from  suing  to  set  aside  such  satisfaction  of 
the  judgment.  Heath  v.  Com.,  129  Ky.  835, 
113  S.  W.  69.  And  under  such  sections  in 
connection  with  section  130,  the  county  at- 
torney may  compel  the  payment  of  a  judg- 
ment of  forfeiture  of  such  a  bond,  and  the 
county  superintendent  cannot  dismiss  an  ac- 
tion to  set  aside  a  satisfaction  of  such  judg- 
ment -against  the  objection  of  the  county  at- 
torney.   Heath  v.  Com.,  supra. 

93.  Rand  v.  Com.,  106  S.  W.  238,  32  Ky. 
L.  Rep.  441,  108  S.  W.  892,  32  Ky.  L.  Rep. 
1168;  Rand  v.  Turner,  74  S.  W.  643,  29  Ky. 
L.  Rep.  696. 

The  amount  named  in  a  bond  as  liquidated 
damages  for  its  breach  will  be  treated  as 
such  if  the  damages  resulting  are  very  un- 
certain, and  evidence  of  their  amount  difh- 
cult  to  obtain,  and  the  fair  import  of  the 
agreement  is  tliat  the  amount  fixed  is  agreed 
upon  to  avoid  the  expense  and  difiiculty  of 
proving  actual  damages,  and  the  amount  is 
not  out  of  proportion  to  the  actual  cash 
damages.  Com.  v.  Ginn,  111  Ky.  110,  63 
S.  W.  467,  23  Ky.  L.  Rep.  521. 

94.  Maynard  v.  Olson,  48  Kan.  565,  30 
Pac.  16;  Tanner  v.  Nelson,  25  Utah  226,  70 
Pac.  984. 

95.  Graziani  v.  Burton,  97  S.  W.  800,  30 
Ky.  L.  Rep.  180,  holding  this  to  be  true, 
although  the  proof  fails  to  show  any  sales  in 
the  other  state. 

96.  Com.  V.  Ginn,  111  Ky.  110,  63  S.  W 
467,  23  Ky.  L.  Rep.  521. 

97.  Graziani  v.  Burton,  97  S.  W.  800.  30 
Ky.  L.  Rop.  180. 

98.  Craziani  r.  Burton.  97  S.  W.  800,  30 
Ky.  L.  Rep.  180. 

[Ill,  I,  2,  e,  (V)] 
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that  similar  conditions  do  not  prevail  in  the  different  states. But  it  is  not  a 
breach  of  such  condition  that  the  books  are  sold  at  a  less  price  in  another  state 
by  dealers  and  school-boards  if  it  does  not  appear  that  the  publishers  themselves 
sell  such  books  for  a  price  below  that  made  to  the  state  in  which  the  bond  is  given. ^ 
As  a  general  rule  only  one  recovery  may  be  had  on  such  a  bond,^  but  an  action 
for  a  breach  in  one  county  as  to  one  kind  of  book  is  not  barred  by  the  pendency 
of  a  prior  action  in  another  county  for  a  breach  there  as  to  another  kind  of  book.^ 

3.  Control  of  Pupils  and  Discipline  —  a.  In  General.  As  a  general  rule  a 
school-teacher,  to  a  limited  extent  at  least,  stands  in  loco  ^parentis  to  pupils  under 
his  charge,  and  may  exercise  such  powers  of  control,  restraint,  and  correction 
over  them  as  may  be  reasonably  necessary  to  enable  him  to  properly  perform  his 
duties  as  teacher  and  accomplish  the  purposes  of  education ;  ^  and  if  nothing 
unreasonable  is  demanded,  he  has  the  right  to  direct  how  and  when  each  pupil 
shall  attend  to  his  appropriate  duties,^  and  the  manner  in  which  a  pupil  shall 
demean  himself,®  and  consequently  may  adopt  any  reasonable  rule  or  regulation 
concerning  matters  not  provided  for  by  the  rules  prescribed  by  the  school-board, 
and  not  inconsistent  with  some  statute  or  other  prescribed  rule.'^ 

b.  Rules  and  Regulations  of  Sehool-Board  in  General.^  As  a  general  rule  the 
school-board  which  by  statute  has  the  general  charge  and  superintendence  of  the 
public  schools  has  power  to  adopt  appropriate  and  reasonable  rules  and  regulations 
for  the  discipline  and  management  of  such  schools,^  such  as  a  rule  requiring  that 


99.  Johnson  Pub.  Co.  v:  Com.,  97  S.  W. 
749,  30  Kv.  L.  Eep.  148. 

1.  Mills^  V.  Myers,  70  S.  W.  412,  24  Ky. 
L.  Rep.  971. 

2.  Com.  V.  Ginn,  111  Ky.  110,  63  S.  W. 
467,  23  Ky.  L.  Rep.  521  (holding  that  under 
St.  (1903)  §  4423,  but  one  action  can  be  had 
on  such  bond,  and  the  whole  sum  named  in 
the  bond  as  "  agreed  liquidated  damages " 
will  inure  to  the  benefit  of  the  county  whose 
superintendent  first  institutes  the  action  for 
its  recovery)  ;  Burton  v.  Maynard,  105  S.  W. 
115,  31  Ky.  L.  Rep.  1342;  Maynard  v. 
Chowning,  105  S.  W.  114,  41  Ky.  L.  Rep. 
1340. 

3.  Maynard  v.  Chowning,  105  S.  W.  114, 
41  Ky.  L.  Rep.  1340. 

4.  Alahama. —  Boyd  v.  State,  88  Ala.  169, 
57  So.  268,  16  Am.  St.  Rep.  31. 

Maine. —  Stevens  v.  Fassett,  27  Me.  266. 
Missouri. —  State  v.  Randall,  79  Mo.  App. 
226. 

rennsijlvania. —  Com.  v.  Ebert,  11  Pa.  Dist. 
199;  Com.  v.  Seed,  5  Pa.  L.  J.  Rep.  78. 

Texas. —  Hutton  v.  State,  23  Tex.  App.  386, 
5  S.  W.  122,  59  Am.  Rep.  776;  Bolding  v. 
State,  23  Tex.  App.  172,  4  S.  W.  579. 

MHsconsin. —  State  v.  Burton,  45  Wis.  150, 
30  Am.  Rep.  706. 

England. —  Fitzgerald  v.  Northcote,  4 
F.  &  F.  656. 

The  requests  of  a  teacher  are  practically 
commands  when  made  during  school  hours. 
State  V.  Seheve,  65  Nebr.  853,  91  N.  W.  846, 
93  N.  W.  169,  59  L.  R.  A.  927. 

That  a  teacher's  title  to  his  office  is  de- 
fective does  not  affect  his  power  to  govern 
the  school,  as  against  scholars  who  attend 
the  school  or  parents  who  send  their  children 
to  it.   Kidder  v.  Chellis,  59  N.  H.  473. 

Pupils  over  twenty-one  years  of  age  who 
voluntarily  attend  a  public  school,  and  are 
received  as  scholars  therein,  are  under  the 

[III,  I,  2,  e,  (v)] 


same  restrictions  and  liabilities  as  if  they 
were  within  such  age.  Stevens  v.  Fassett,  27 
Me.  266. 

5.  Stevens  v.  Fassett,  27  Me.  266;  Thoma- 
son  V.  State,  (Tex.  Cr.  App.  1898)  43  S.  W. 
1013. 

6.  Stevens  v.  Fassett,  27  Me.  266. 

7.  Fertich  v.  Michener,  111  Ind.  472,  11 
N.  E.  605,  14  :NT.  E.  68,  60  Am.  Rep.  709; 
Deskins  v.  Gose,  85  Mo.  485,  55  Am.  Rep. 
387. 

A  teacher  has  the  right  and  duty  not  only 
to  enforce  discipline,  to  preserve  order,  and 
to  teach,  but  also  to  look  after  the  morals, 
the  health,  and  the  safety  of  his  pupils;  and 
to  do,  and  to  require  his  pupils  to  do,  what- 
ever is  reasonably  necessary  to  preserve  and 
conserve  all  these  interests,  when  not  in  con- 
flict with  the  primary  purposes  of  the  school 
or  opposed  to  law  or  a  rule  of  the  school- 
board.    State  V.  Randall,  79  Mo.  App.  226. 

Authority  of  superintendent. — A  rule  re- 
quiring the  superintendent  of  city  schools  to 
visit  weekly  all  the  schools  under  his  charge, 
and  to  see  that  the  best  methods  of  instruc- 
tion are  adopted,  confers  upon  him  authority 
to  order  and  promulgaite  such  additional 
rules  as  the  best  interests  of  the  school  may 
require.  Fertich  v.  Michener,  111  Ind.  472, 
11  N.  E.  605,  14  N.  E.  68,  60  Am.  Rep. 
709. 

8.  Health  regulations  see  supra,  111,  I,  1,  d. 

9.  See  the  statutes  of '  the  several  states ; 
and  tlie  following  cases: 

Indiana. —  Fertich  v.  Michener,  111  Ind. 
472,  11  N.  E.  605,  14  N.  E.  68,  60  Am.  Rep. 
709. 

Massachusetts. —  Hodgkins  v.  Rockport, 
105  Mass.  475. 

Mihsouri. —  Dritt  v.  Snodgrass,  66  Mo.  286, 
27  Am.  Rep.  343. 

Nebraska. —  Bourne  v.  State,  35  Nebr.  1, 
52  K.  W.  710,  high  school  board. 
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there  shall  be  prompt  attendance,  diligence  in  study,  and  proper  deportment;^*' 
and  the  decision  of  such  board,  if  exercised  in  good  faith,  on  matters  affecting 
the  good  order  and  discipline  of  the  school  is  final  so  far  as  it  relates  to  the 
rights  of  pupils  to  enjoy  school  privileges,  and  the  courts  will  not  interfere 
with  the  exercise  of  such  authority  unless  it  has  been  illegally  or  unreasonably 
exercised." 

c.  Reasonableness  and  Validity  of  Rules.  A  rule  or  regulation  in  regard  to 
the  discipline  and  management  of  a  public  school,  whether  adopted  by  the  teacher 
or  by  the  school-board,  must  be  reasonable  in  itself/^  in  accordance  with  which 
it  has  been  held  that  a  rule  is  reasonable  and  valid  which  requires  tardy  pupils 
to  remain  either  in  the  hall  or  in  the  principaFs  office  until  the  opening  exercises 
of  the  school  are  concluded ;  which  requires  scholars  in  grammar  to  write  English 
composition;  or  which  requires  a  parent  or  guardian  to  sign  and  return  to  the 
teacher  the  report  of  the  teacher  in  regard  to  a  pupil's  standing,  attendance,  and 
deportment. But  on  the  other  hand  it  has  been  held  that  a  rule  is  not  reason- 
able which  will  deprive  a  child  of  school  privileges  except  as  a  punishment  for  a 
breach  of  discipline  or  an  offense  against  good  morals,^^  such  as  a  rule  which 
requires  pupils  to  pay  for  school  property  which  they  wantonly  or  carelessly 
break  or  destroy,  under  penalty  of  suspension,^^  or  which  requires  that  each  pupil 
when  returning  to  school  after  recess  shall  bring  into  the  school-room  a  stick  of 
wood  for  the  fire.^^  The  enforcement  of  a  school  rule  or  regulation  must  also  be 
reasonable  under  all  the  circumstances;  ^®  and  in  such  enforcement  due  regard 
must  be  had  to  the  health,  comfort,  age,  and  mental  and  physical  condition  of 
the  pupil  and  to  the  circumstances  attending  each  particular  emergency;  and  the 


Oliio. — •  Sewell  V.  Defiance  Union  School 
Bd.  of  Education,  29  Ohio  St.  89. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §§  342,  343. 

Home  lessons  see  Hunter  v.  Johnson,  13 
Q.  B.  D.  225,  48  J.  P.  663,  15  Cox  €.  C.  600, 
53  L.  J.  M.  C.  182,  51  L.  T.  Rep.  N.  S.  791, 
32  Wkly.  Rep.  857. 

10.  School  Trustees  v.  People,  87  111.  303, 
29  Am.  Rep.  55;  State  f.  Dixon  County 
School  Dist.  No.  1,  31  Nebr.  552,  48  N.  W. 
393. 

11.  Favorite  v.  Chicago  Bd.  of  Education, 
235  111.  314,  85  N.  E.  402;  Wilson  v.  Chicago 
Bd.  of  Education,  233  111.  464,  84  N.  E.  697, 
15  L.  R.  A.  N.  S.  1136  [affirming  137  111. 
App.  187]  ;  Kinzer  v.  Marion  Independent 
School  Dist.,  129  Iowa  441,  105  N.  W.  686,  3 
L.  R.  A.  N.  S.  496;  Watson  v.  Cambridge, 
157  Mass.  561,  32  N.  E.  864;  Hodgkins  v. 
Rockport,  105  Mass.  475;  State  v.  School 
Dist.  No.  1  Dist.  Bd.,  135  Wis.  619,  116 
N.  W.  232,  16  L.  R.  A.  N.  S.  730. 

But  the  courts  will  interfere  to  prevent  the 
enforcement  of  a  rule  which  manifestly 
reaches  beyond  the  school-board's  sphere  of 
action,  and  relates  to  subjects  in  no  wise 
connected  with  the  management  or  successful 
operation  of  the  school,  or  which  is  plainly 
calculated  to  subvert  or  retard  the  leading 
object  of  legislation  on  the  subject.  King  v. 
Jefterson  City  School  Bd.,  71  Mo.  628,  36 
Am.  Rep.  499. 

12.  Fertich  V.  Michener,  111  Ind.  472,  11 
N.  E.  605,  14  N.  E.  68,  60  Am.  Rep.  709. 

A  presumption  exists  in  favor  of  the  rea- 
sonableness and  propriety  of  a  rule  adopted 
under  sta^tutory  authority,  by  a  school-board 
for  the   government   of  pupils.     Kinzer  v. 


Marion  Independent  School  Dist.,  129  Iowa 
441,  105  N.  W.  686,  3  L.  R.  A.  N.  S.  496. 

That  abuses  may  be  practised  in  the  pre- 
tended enforcement  of  a  rule  adopted  for  the 
government  of  a  school  affords  no  argument 
against  the  reasonableness  of  the  rule,  having 
reference  to  the  legitimate  purposes  for  which 
it  was  adopted.  Fertich  V.  Michener,  111 
Ind.  472,  11  N.  E.  605,  14  N.  E.  68,  60  Am. 
Rep.  709. 

Whether  a  rule  or  regulation  of  the  school 
authorities  is  reasonable  or  valid  is  a  ques- 
tion of  law  for  the  court.  Fertich  v.  Miche- 
ner, 111  Ind.  472,  11  N.  E.  605,  14  N.  E.  68, 
60  Am.  Rep.  709. 

13.  Fertich  v.  Michener,  111  Ind.  472,  11 
N.  E.  605,  14  N.  E.  68,  60  Am.  Rep.  709. 

14.  Guernsey  v.  Pitkin,  32  Vt.  224,  76  Am. 
Dec.  171. 

15.  Bourne  v.  State,  35  Nebr.  1,  52  N.  W. 
710. 

16.  Perkins  v.  West  Des  Moines  Independ- 
ent School  Dist.  Ed.  of  Directors,  56  Iowa 
476,  9  N.  W.  356. 

17.  State  f.  Vanderbilt,  116  Ind.  11,  18 
N.  E.  266,  9  Am.  St.  Rep.  820;  Perkins  v. 
West  .  Des  Moines  Independent  School  Dist., 
56  Iowa  476,  9  N.  AV.  356.  See  also  Holman 
V.  Avon  Tp.  School  Dist.  No.  5,  77  Mich.  605, 
43  N.  W.  996,  6  L.  R.  A.  534. 

18.  State  r.  Fond  du  Lac  Bd.  of  Educa- 
tion, 03  Wis.  234,  23  N.  W.  102.  53  Am.  Rep. 
282,  holding  that  such  a  regulation  is  not 
needful  for  the  government,  fjood  order,  and 
efficiency  of  the  schools,  and  tiuvt  a  pupil 
cannot  be  suspended  for  a  refusal  to  comply 
with  such  a  regulation. 

19.  Fertich  r.  lAlichener,  111  Ind.  472,  11 
N.  E.  605,  14  N.  E.  68,  60  Am.  Rep.  709. 
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condition  of  the  weather,  the  infirmity  of  the  pupil,  and  the  hke  may  require 
rekixation  in  a  strict  enforcement.^^ 

d.  Control  of  Pupils  Outside  of  School  —  (i)  In  General.  Although  a 
school-teacher  or  a  school-board  ordinarily  has  no  right  of  control  over  a  child 
after  he  has  returned  to  his  home  or  his  parents'  control  and  cannot  punish  him 
for  ordinary  acts  of  misbehavior  thereafter,^^  and  hence  cannot  adopt  a  rule  that 
during  the  school  term  no  pupil  shall  attend  a  social  party,^^  the  supervision  and 
control  of  a  teacher  over  a  pupil,  and  of  a  school-board  to  make  needful  rules  for 
the  conduct  of  the  pupils,  is  not  confined  to  the  school-room  and  school  premises, 
but  extends  over  the  pupil  from  the  time  he  leaves  home  to  go  to  school  until 
he  returns  home  from  school,^^  and  as  to  acts  which  pertain  to  duties  within 
the  school-room,  even  after  he  has  returned  to  his  home  and  is  under  his  parents' 
control ;  and  where  the  effect  of  acts  done  out  of  a  school-room  while  the  pupils 
are  coming  to  or  going  from  school  reach  within  the  school-room,  and  are  detri- 
mental to  good  order  and  the  best  interests  of  the  school,  such  acts  may  be  for- 
bidden and  the  teacher  may  punish  an  offending  pupil  when  he  comes  to  school. 
The  school  authorities  may  also  punish,  as  by  suspension,  for  acts  committed 
outside  of  school  hours,  even  after  a  pupil  has  returned  to  his  home,  where  such 
acts  have  a  direct  and  immediate  tendency  to  influence  the  conduct  of  other 
pupils  while  in  the  school-room,  to  set  at  naught  proper  discipline,  to  impair  the 
authority  of  the  teachers,  and  to  bring  them  into  ridicule  and  contempt. 

(ii)  Secret  Societies.    A  school-board  under  its  authority  to  adopt  rules 


20.  Fertich  v.  Michener,  111  Ind.  472,  11 
N.  E.  605,  14  N.  E.  6S.  60  Am.  Rep.  709. 

The  habit  of  locking  the  doors  of  a  school- 
room during  the  opening  exeicises  is  not  an 
nnreasonahle  enforcement,  under  ordinary  cir- 
cumstances, of  a  rule  requiring  pupils  to  re- 
main in  the  hall  during  that  time;  but  if 
the  weather  is  unusually  severe  and  proper 
steps  are  not  taken  for  the  comfort  of  chil- 
dren thus  excluded,  such  method  of  enforce- 
ment is  unreasonable  and  improper.  Fertich 
V.  Michener,  111  Ind.  472,  11  N.  E.  605,  14 
N.  E.  08,  60  Am.  Rep.  709. 

21.  Lander  V.  Seaver,  32  Vt.  114,  76  Am. 
Dec.  156. 

22.  Drift  V.  Snodgrass,  66  Mo.  286,  27 
Am.  Rep.  343  (holding  that  such  a  rule  is  an 
invasion  of  the  rights  of  the  parents)  ;  State 
V.  Osborn,  32  Mo.  App.  536,  24  Mo.  App. 
309. 

23.  Jones  v.  Cody,  132  Mich.  13,  92  N.  W. 
495,  62  L.  R.  A.  160;  Deskins  v.  Gose,  85  Mo. 
485,  55  Am.  Rep.  387  (holding  that  a  teacher 
may  forbid  scholars  from  quarreling  and 
swearing  on  the  way  home,  and  punish  them 
for  the  infraction  of  such  rule)  ;  State  v. 
Randall,  79  Mo.  App.  226;  Hutton  V.  State, 
23  Tex.  App.  386,  5  S.  W.  122,  59  Am.  Rep. 
776  (holding  that  reasonable  chastisement 
by  a  teacher  of  a  pupil  for  a  violation  of  a 
rule,  even  though  the  violation  did  not  occur 
at  the  school-house  or  during  school  hours, 
does  not  constitute  an  ass^iult)  ;  Lander  v. 
Seaver,  32  Vt.  114,  176  Am.  Dec  156. 

A  rule  that  the  pupils  shall  go  directly 
home  when  dismissed  from  school,  adopted 
by  a  school-board,  is  a  reasonable  one,  and 
a  teacher  who  enforces  such  a  rule  is  not 
liable  for  damages  sustained  by  a  merchant 
arising  from  a  loss  of  trade  due  to  such 
enforcement.  Jones  v.  Cody,  132  Mich.  13, 
92  N.  W.  495,  62  L.  R.  A.  160. 
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24.  Bolding  v.  State,  23  Tex.  App.  172,  4 
S.  W.  579. 

Requiring  a  pupil  to  work  examples  in 
arithmetic  out  of  school  is  not  unreasonable, 
and  a  refusal  of  the  pupil  to  comply  there- 
with justifies  a  reasonable  punishment. 
Bolding  V.  State,  23  Tex.  App.  172,  4  S.  W. 
579. 

25.  Deskins  v.  Gose,  85  Mo.  485,  55  Am.. 
Rep.  387;  Lander  v.  Seaver,  32  Vt.  114,  176 
Am.  Dec.  156;  Cleary  v.  Booth,  [1893]  1  Q.  B. 
465,  17  Cox  C.  C.  611,  57  J.  P.  375,  62  L.  J. 
M.  C.  87,  68  L.  T.  Rep.  N.  S.  349,  5  Reports 
263,  41  Wkly.  Rep.  391. 

The  misbehavior,  however,  for  which  pun- 
ishment in  such  a  case  may  be  inflicted  must 
not  have  merely  a  remote  or  indirect  tendency 
to  injure  the  school,  but  the  acts  done  must 
be  direct  and  immediate  in  their  bearing 
upon  the  welfare  of  the  school  or  the  au- 
thority of  the  teacher  and  respect  due  to 
him.  Lander  v.  Seaver,  32  Vt.  114,  176  Am. 
Dec.  156. 

26.  State  v.  School  Dist.  No.  1,  135  Wis. 
619,  116  N.  W.  232,  16  L.  R.  A.  N.  S.  730. 
But  see  Murphy  v.  Marengo  Independent 
Dist.  Directors,  30  Iowa  429^  holding  that 
the  board  of  directors  have  no  power  to  dis- 
miss or  suspend  a  pupil  for  acts  done  out 
of  school,  which,  although  having  a  tendency 
to  incite  ridicule  of  the  directors  and  insub- 
ordination in  the  school,  are  not  immoral  or 
prohibite^i  by  any  rule  or  regulation. 

Publication  in  newspaper. —  The  suspension 
of  pupils  until  they  shall  apologize  for  caus- 
ing the  publication  in  a  local  newspaper  of 
a  satirical  poem  reflecting  on  the  regulations 
of  the  school  is  not  an  abuse  of  the  discre- 
tion conferred  upon  school  authorities  in  the 
discipline  and  government  of  pupils.  State  v. 
School  Dist.  No.  1,  135  Wis.  619,  116  N.  W. 
232,  16  L.  R.  A.  N.  S.  730. 


SCHOOLS  AXI)  SCUOOL-DISTRICTS   [35  Cyc]  1137 


and  regulations  for  the  well-be-ing  of  the  school  may  deny  to  pupils  belonging  to 
a  secret  fraternity,  contrary  to  the  rules  of  the  school,  the  right  of  participating 
in  athletic,  military,  literary,  and  similar  school  organizations,  although  the 
meetings  of  the  fraternity  are  held  outside  of  the  school-house,  after  school  hours, 
and  with  parental  consent,  where  it  is  shown  that  such  societies  have  a  tendency 
to  destroy  good  order,  discipline,  and  scholarship.^^ 

(ill)  Athletic  Contests.  It  has  been  held  that  a  rule  of  a  school-board 
forbidding  pupils  to  play  foot-ball  under  the  auspices  of  the  school  is  not  unreason- 
able or  in  excess  of  the  authority  of  the  board,  although  applied  to  conduct  on 
holidays  and  away  from  the  school-grounds.^* 

e.  Violation  of  Rules,  Offenses,  and  Punishment — (i)  In  General.  As  a 
general  rule  a  teacher  is  authorized  to  inflict  such  humane  and  reasonable  punish- 
ment as  he  may  deem  most  conducive  to  the  enforcement  of  the  rules  and  regula- 
tions of  the  school-board  and  the  good  discipline  and  order  of  the  school,^''  and  even 
for  misconduct  in  regard  to  which  no  formal  rules  have  been  prescribed, although 
the  punishment  must  be  for  some  specific  offense  which  the  pupil  has  committed, 
and  which  he  knows  he  is  being  punished  for.^^  A  school-teacher  is  not  person- 
ally liable  for  a  mere  mistake  of  judgment  in  punishing  a  pupil;  but  to  create  a 
liability  against  him  it  must  be  shown  that  he  acted  in  the  matter  complained  of 
wantonly,  wilfully,  or  maliciously.^^ 

(ii)  Corporal  Punishment  —  (a)  In  General.  As  a  general  rule  a  school- 
teacher, in  so  far  as  it  may  be  reasonably  necessary  to  the  maintenance  of  the 
discipline  and  efficiency  of  the  school,  and  to  compel  a  compliance  with  reasonable 
rules  and  regulations,  may  inflict  reasonable  corporal  punishment  upon  a  pupil 
for  insubordination;  disobedience,  or  other  misconduct;^*  but  a  teacher  cannot 


27.  Wayland  v.  Hughes,  43  Wash.  441,  86 
Pac.  642,  7  L.  R.  A.  N.  S.  352.  Compare 
State  V.  White,  82  Ind.  278,  42  Am.  Rep. 
496. 

A  rule  is  neither  unlawful  nor  unreasonable 

which  requires  teachers  to  refuse  to  give 
public  recognition  to  such  societies,  allow 
meetings  to  be  held  in  the  school  buildings, 
permit  the  name  of  the  school  to  be  used  by 
such  society,  or  to  allow  members  thereof  to 
represent  the  school  in  any  literary  or  ath- 
letic contest,  or  in  any  public  capacity. 
Favorite  v.  Chicago  Bd.  of  Education,  235 
111.  314,  85  N.  E.  402;  Wilson  v.  Chicago 
Bd.  of  Education,  233  111.  464,  84  N.  E.  697, 
15  L.  R.  A.  Is.  S.  1136  [affirming  137  111. 
App.  187]. 

Publications  of  a  Greek  letter  fraternity 

showing  a  spirit  of  insubordination  to  the 
authorities  of  a  high  school  are  sufficient  to 
support  a  finding  to  the  effect  that  the  fra- 
ternity is  detrimental  to  good  order  in  the 
schools.  Wayland  v.  Hughes,  43  Wash.  441, 
86  Pac.  642,  7  L.  R.  A.  352. 

28.  Kinzer  v.  Marion  Independent  School 
Dist.,  129  Iowa  441,  105  N.  W.  686,  3  L.  R.  A. 
N.  S.  496. 

29.  Samuel  Benedict  Memorial  School  v. 
Bradford,  111  Ga.  801,  36  S.  E.  920  (holding 
that  a  teacher  may  punish  a  pupil  for  a  fail- 
ure to  prepare  a  paper  in  compliance  with  in- 
structions) ;  Sta.te  V.  RandgJl,  79  Mo.  App. 
226. 

Extent  of  authority. —  The  fact  that  a 
school  had  not  been  well  managed  prior  to 
the  teacher's  employment  therein,  and  that  he 
is  specially  requested  to  be  more  strict  in 
compelling  obedience  to  the  rules,  does  not 
[73] 


give  him  more  authority  than  he  would  other- 
wise have  had.  State  v.  Thornton,  136  N.  C. 
610,  48  S.  E.  602. 

30.  State  f.  Williams,  27  Vt.  755;  State 
V.  School  Dist.  .No.  1,  135  Wis.  619,  116 
N.  W.  232,  16  L.  R.  A.  N.  S.  730. 

Removal  from  room. — Where  a  scholar  re- 
fuses to  leave  a  school-room  when  requested 
to  do  so  bj"  the  teacher,  for  insubordination 
and  misconduct,  a  third  person  will,  upon 
the  request  of  the  teacher,  be  justified  as  the 
servant  of  the  teacher  in  using  the  necessary 
force  for  removing  him.  State  v.  Williams, 
27  Vt.  755. 

31.  State  V.  Mizner,  50  Iowa  145,  32  Am. 
Rep.  128. 

32.  Fertich  v.  Michener,  111  Ind.  472,  11 
X.  E.  605,  14  N.  E.  68,  60  Am.  Rep.  7(19. 
And  see  infra,  III,  I,  3,  e,  (ii),  (b). 

33.  Fertich  v.  Michener,  111  Ind.  472,  11 
N.  E.  605,  14  N.  E.  68,  60  Am.  Rep.  709. 

34.  Connecticut. —  Sheehan  v.  Sturges,  53 
Conn.  481,  2  Atl.  841. 

Indiana. — Vanvactor  v.  State,  113  Ind.  276, 
15  N.  E.  341,  3  Am.  St.  Rep.  645  (holding 
that  a  school-teacher  may  in  a  kind  and 
reasonable  spirit  iniiict  corporal  punish- 
ment upon  a  pupil  for  disobedience)  ;  Fertich 
V.  Michener,  111  Ind.  472.  11  X.  E.  605.  14 
N.  E.  68,  60  Am.  Rep.  709;  Danenhoffer  v. 
State,  69  Ind.  295,  35  Am.  Rep.  216;  Marls- 
bary  v.  State.  10  Ind.  App.  21,  37  X.  E.  558. 

Kansas. —  State  r.  Ward.  1  Kan.  L.  J. 
370. 

Maine. —  Patterson  v.  Nutter.  78  Me.  509, 
7  M\.  273,  57  Am.  Rep.  818;  Stevens  r.  Fas- 
sett,  27  iNle.  266. 

Missouri. —  Deskiiis  r.  Gose,  85  Mo.  485, 
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inflict  corporal  punishment  to  enforce  an  unreasonable  rule,^^  to  compel  a  pupiJ 
to  pursue  a  study  forbidden  by  his  parent, or  to  compel  him  to  do  something 
which  his  parent  has  requested  that  he  be  excused  from  doing,^^  although  the 
teacher  may  be  justified  in  refusing  to  permit  the  attendance  of  a  pupil  whose 
parent  will  not  consent  that  he  shall  obey  the  rules  of  the  school.^^  The  infliction 
of  corporal  punishment  by  a  teacher  is  largely  within  his  discretion;  ^'-^  but  he 
must  exercise  sound  discretion  and  judgment  in  determining  the  necessity  for 
corporal  punishment  and  the  reasonableness  thereof,  under  the  varying  circum- 
stances of  each  particular  case,  and  must  adapt  the  punishment  to  the  nature  of 
the  offense,  and  to  the  age  and  mental  condition  and  personal  attributes  of  the 
offending  pupil,^^  and,  considering  the  circumstances  and  conditions  of  the  particular 


55  Am.  Eep.  387;  Haycraft  c.  Grisgsby,  88 
Mo.  App.  354;  State  v.  Boyer,  70  Mo.  App. 
156. 

ISlew  Hampshire. —  Heritage  v.  Dodge,  64 
N.  H.  297,  9  Atl.  722. 

North  Carolina. — ^  State  v.  Stafford,  113 
N.  C.  635,  18  S.  E.  256;  State  v.  Pender- 
grass,  19  N.  C.  365,  31  Am.  Dec.  416. 

Ohio. —  Quinn  v.  Nolan,  7  Ohio  Dec.  (Re- 
print) 585,  4  Cine.  L.  Bui.  81. 

Pennsylvania. —  Com.  v.  Ebert,  11  Pa.  Dist. 
199;  Com.  v.  Fell.  11  Haz.  Reg.  179;  Com. 
V.  Sneed,  5  Pa.  L.  J.  Rep.  78. 

Tennessee. —  Anderson  v.  State,  3  Head 
455,  75  Am.  Dec.  774. 

Texas. —  Tliomason  v.  State,  (€r.  App. 
1898)  43  S.  W.  1013;  Atterberry  v.  State, 
33  Tex.  Cr.  88,  25  S.  W.  125;  Hutton  v. 
State,  23  Tex.  App.  386,  5  S.  W.  122,  59  Am. 
Rep.  776;  Bolding  v.  State,  23  Tex.  App.  172, 
4  S.  W.  579;  Dowlen  v.  State,  14  Tex.  App. 
61. 

England. —  Cleary  v.  Booth,  [1893]  1  Q.  B. 
465.  17  Cox  C.  C.  611,  57  J.  P.  375,  62 
L.  J.  M.  C.  87,  68  L.  T.  Rep.  N.  S.  349,  5 
Reports  263,  41  Wkly.  Rep.  391;  Gardner  v. 
Bygrave,  53  J.  P.  743. 

Canada. —  Brisson  v.  Lafontaine,  8  L.  C. 
Jur.  173. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  345.  See  also  Assault  and 
Batteky,  3  Cyc.  1051,  1078. 

A  pupil  over  school  age  is  liable  to  cor- 
poral punishment.  State  v.  Mizner,  45  Iowa 
248,  24  Am.  Rep.  769.  See  also  Stevens  v. 
Fassctt,  27  Me.  266. 

A  member  of  a  school-board  may  use  suffi- 
cient force  to  remove  from  the  school-room  a 
pupil,  who  is  using  profane  and  insulting 
language  to  him,  in  the  presence  of  other 
pupils.    Peck  V.  Smith,  41  Conn.  442. 

The  detention  of  a  pupil  for  a  short  time 
after  school  hours  as  a  penalty  for  some  mis- 
conduct or  omission  is  one  of  the  recognized 
methods  of  enforcing  discipline  and  promot- 
ing the  progress  of  the  pupils  in  the  common 
schools,  and  although  the  detention  be  mis- 
taken it  has  none  of  the  elements  of  false 
imprisonment,  unless  imposed  from  wanton, 
wilful,  or  malicious  motives.  Fertich  v. 
Michener,  111  Ind.  472,  11  N.  E.  605,  14 
N.  E.  68,  60  Am.  Rep.  709. 

Taking  away  pistol. — ^A  school-teacher  has 
the  right  to  take  away  from  a  pupil  a  pistol 
which  such  pupil  is  carrying  at  school,  and 
to  use  such  force  as  may  be  necessary  for 
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that  purpose.  Metcalf  v.  State,  21  Tex.  App. 
174,  17  S.  W.  142. 

Removal  from  room. — A  school-teacher,  al 
though  employed  without  a  certificate  as  re- 
quired by  statute,  may  use  reasonable  force 
to  expel  from  the  school-room  a  scholar  who 
refuses  to  comply  with  reasonable  regulations 
as  to  the  conduct  of  the  school.  Kidder  v. 
Chellis,  59  N.  H.  473.  So  a  teacher  may 
lawfully  remove  from  the  room  a  scholar  who 
places  himself  in  the  desk  of  the  teacher, 
and  refuses  to  leave  it  upon  request,  and  for 
that  purpose  may  use  such  force  and  call  to 
his  assistance  such  aid  from  any  other  per- 
son as  is  necessary  to  accomplish  the  re- 
moval.   Stevens  v.  Fassett,  27  Me.  266. 

35.  State  v.  Vanderbilt,  116  Ind.  11,  18 
N.  E.  266,  9  Am.  St.  Rep.  820. 

36.  Morrow  v.  Wood,  35  Wis.  59,  17  Am. 
Rep.  471. 

37.  State  v.  Mizner,  50  Iowa  145,  32  Am. 
Rep.  128. 

38.  State  v.  Mizner,  50  Iowa  145,  32  Am. 
Rep.  128. 

39.  Heritage  v.  Dodge,  64  N.  H.  297,  9 
Atl.  722;  State  v.  Pendergrass,  19  N.  C.  365, 
31  Am.  Dec.  416. 

Within  the  sphere  of  his  authority,  a 
school-teacher  is  the  judge  as  to  when  the 
correction  of  a  pupil  is  required,  and  of  the 
degree  of  correction  necessary.  State  v. 
Thornton,  136  N.  C.  610,  48  S.  E.  602. 

40.  Alabama. —  Boyd  v.  State,  88  Ala.  169, 
7  So.  268,  16  Am.  St.  Rep.  31. 

Connecticut. —  Sheehan  v.  Sturges,  53  Conn. 
481,  2  Atl.  841. 

Indiana. — Vanvaetor  v.  State,  113  Ind.  276, 
15  N.  E.  341,  3  Am.  St.  Rep.  645. 

Kansas. —  State  v.  Ward,  1  Kan.  L.  J.  370, 
holding  that  the  teacher  should  be  governed 
by  the  nature  of  the  offense  committed,  the 
previous  good  or  bad  conduct  of  the  pupil 
and  the  age,  size,  sex,  and  apparent  power 
of  endurance  of  the  pupil. 

Missouri. —  State  v.  Boyer,  70  Mo.  App. 
156. 

Texas.—  Whitley  v.  State,  33  Tex.  Cr.  172, 
25  S.  W.  1072. 

Canada. —  Brisson  V.  Lafontaine,  8  L.  C. 
Jur.  173. 

See  43  Cent.  Dig.  tit.  "Schools  and  School 
Districts,"  §  345. 

The  cause  must  be  sufficient,  the  instru- 
ment suitable  to  the  purpose,  and  the  pun- 
ishment must  be  administered  in  moderation. 
Cooper  V.  MoJunkin,  4  Ind.  290. 
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offense  and  pupil,  the  punishment  must  not  be  inflicted  with  such  force  or  in  such 
a  manner  as  to  cause  it  to  be  cruel  or  excessive/^  or  wanton  or  malicious.*^ 

(b)  Liability  For  Punishment.  If  a  teacher  inflicts  reasonable  corporal  punish- 
ment and  there  is  nothing  to  indicate  any  intentional  or  undue  severity  or  improper 
motive  on  his  part,  he  cannot  be  convicted  of  an  assault  and  battery/^  and  in  the 
absence  of  evidence  to  the  contrary,  it  will  be  presumed  that  the  punishment  was 
properly  and  rightly  inflicted ;  but  he  will  be  liable  criminally  as  for  an  assault 
and  battery  if  he  inflicts  cruel  and  excessive  punishment,*^  or  if  the  punishment 
is  prompted  by  malice  or  other  improper  motives.*®  Likewise  if  a  teacher  acts 
in  good  faith  and  without  malice,  he  is  not  civilly  liable  in  damages  as  for  an  assault 
and  battery,  for  an  error  of  judgment  as  to  when  and  to  what  extent  punishment 
is  necessary;    but  he  is  so  liable  if  the  punishment  is  clearly  excessive  and  unneces- 


Whether  a  rawhide  is  a  proper  instrument 

of  punishment  of  a  pupil  is  a  question  of 
fact  under  all  the  circumstances.  Lander  v. 
Seaver,  32  Vt.  114,  76  Am.  Dec.  156. 

A  teacher  cannot  whip  a  pupil  as  long  as 
he  appears  unsubdued,  Whitley  v.  State,  33 
Tex.  Cr.  172,  25  S.  W.  1072. 

41.  Fertich  v.  Michener,  111  Ind.  472,  11 
N.  E.  605,  14  N.  E.  68,  60  Am.  Rep.  709. 

The  legitimate  object  of  chastisement  is  to 
inflict  punishment  by  the  pain  which  it  causes 
as  well  as  by  the  degradation  which  it  im- 
plies, and  it  does  not  follow  that  a  chastise- 
ment is  cruel  and  excessive  because  pain  is 
produced  or  abrasions  of  the  skin  result  from 
the  instrument  used  by  a  teacher.  Vanvactor 
V.  State,  113  Ind.  276,  15  N.  E.  341,  3  Am. 
St.  Rep.  645. 

The  fact  that  a  scholar  misspells  a  word 
and  refuses  to  try  again  does  not  justify  a 
teacher  in  beating  him  with  a  whip,  and 
striking  and  kicking  him  in  the  face.  Gard- 
ner V.  State,  4  Ind.  632. 

42.  Haycraft  v.  Grigsby,  88  Mo.  App.  354; 
State  V.  Boyer,  70  Mo.  App.  156;  Com.  v. 
Ebert,  11  Pa.  Dist.  199. 

43.  See,  generally,  Assault  and  Battery, 
3  Cyc.  1051. 

The  intent  necessary  to  support  a  charge 
of  assault  and  battery  may  be  inferred  from 
the  unreasonableness  of  the  method  adopted 
or  the  excess  of  force  employed,  the  burden 
of  proving  which  rests  upon  the  state.  Van- 
vactor v.  State,  113  Ind.  276,  15  K  E.  341,  3 
Am.  St.  Rep.  645. 

44.  Vanvactor  v.  State,  113  Ind.  276,  15 
K  E.  341,  3  Am.  St.  Rep.  645;  State  v.  Miz- 
ner,  50  Iowa  145,  32  Am.  Rep.  128;  State  V. 
Thornton,  136  N.  C.  610,  48  S.  E.  602. 

45.  See,  generally,  Assault  and  Battery, 
3  Cyc.  1051  et  seq. 

Giving  as  punishment  sixty-six  blows  with 
his  hands,  although  the  pupil  remains  in- 
subordinate until  he  has  received  sixty-three 
blows,  is  sufficient  to  justify  the  conviction 
of  a  school  teacher  of  assaillt.  Whitley  v. 
State,  33  Tex.  Cr.  172,  25  S.  W.  1072. 

Detaining  a  pupil  after  school  hours  for 
not  doing  lessons  which  the  teacher  is  not 
authorized  to  compel  him  to  do  renders  a 
teacher  liable  to  conviction  for  an  assault. 
Hunter  v.  Johnson,  13  Q.  B.  D.  225,  15  Cox 
C.  C.  GOO,  48  J.  P.  663,  53  L.  J.  M.  C.  182, 
51  L.  T.  Rep.  N.  S.  791,  32  Wkly.  Rep. 
857. 


Proof  of  a  teacher's  good  character  in  a 

prosecution  against  him  for  whipping  a  pupil 
must  be  confined  to  his  general  character. 
State  V.  Thornton,  136  N.  C.  610,  48  S.  E. 
602. 

On  a  prosecution  for  an  aggravated  assault, 

a  teacher  may  not  prove  by  himself  that  the 
punishment  inflicted  was  not  more  than  was 
necessary  under  the  circumstances.  Hower- 
ton  V.  State,  (Tex.  Cr.  App.  1898)  43  S.  W. 
1018. 

Malicious  prosecution. — ^Where  a  teacher 
inflicts  corporal  punishment  upon  a  child  for 
the  purpose  of  com,pelling  him  to  pursue  a 
study  forbidden  by  his  father,  and  the  father 
causes  the  teacher  to  be  prosecuted  as  for  an 
assault  or  battery,  he  is  not  liable  to  the 
teacher  as  for  a  malicious  prosecution.  Mor- 
row V.  Wood,  35  Wis.  59,  17  Am.  Rep.  471. 

46.  State  i;.  Thornton,  136  N.  C.  610,  48 
S.  E.  602;  State  v.  Pendergass,  19  N.  C.  365, 
31  Am.  Dec.  416.  See  also  Assault  and 
Battery,  3  Cyc.  1051,  1052. 

A  school-teacher  who,  prompted  by  revenge, 
inflicts  corporal  punishment  is  as  guilty  crim- 
inally as  if  he  had  acted  with  malice.  State 
V.  Thornton,  136  N.  C.  610,  48  S.  E.  602. 

Malice  may  be  inferred  from  excessive  pun- 
ishment, but  where  the  punishment  admin- 
istered is  not  in  itself  immoderate,  its  legal- 
ity or  illegality  must  depend  entirely  on  the 
quo  animo  with  which  it  is  administered. 
State  V.  Thornton,  136  N.  C.  610,  48  S.  E. 
602. 

47.  Illinois. —  Fox  v.  People,  84  111.  App. 
270. 

Maine. —  Patterson  v.  Nutter.  78  Me.  509, 
7  Atl.  273,  57  Am.  Rep.  818. 

ISfew  Hampshire. —  Heritage  v.  Dod^e.  64 
N.  H.  297,  9  Atl.  722. 

North  Carolina. —  Drum  r.  Miller,  135 
N.  C.  204,  47  S.  E.  421,  102  Am.  St.  Rep. 
528,  65  L.  R.  A.  890. 

Ohio. —  Quinn  r.  Nolan,  7  Ohio  Dec.  (Re- 
print) 585,  4  Cine.  L.  Bui.  81,  holding  that 
a  teacher  is  not  liable  in  damages  for  caus- 
ing injury,  in  inflicting  reasonable  punish- 
ment, by  reason  of  an  unkno^^n  constitu- 
tional Aveakness  in  the  pupil. 

See  43  Cent.  Dig.  tit.  *'  Schools  and  School 
Districts,"  §  345.  ^ 

If  the  punishment  is  not  clearly  excessive 
in  the  general  judgment  of  reasonable 
men,  the  scliool-toaclier  is  not  civilly 
liable  for  inflicting  the  same.    Patterson  v. 

[Ill,  I,  3,  e,  (II),  (B)] 
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sary,  or  is  prompted  by  malice  or  wantonness/^  or  is  such  that  a  person  of  ordinary 
prudence  could  have  reasonably  foreseen  that  a  permanent  injury  of  some  kind 
would  naturally  or  probably  result  from  the  act.^^ 

(ill)  Expulsion  or  Suspension —  (a)  In  General.  As  a  general  rule  the 
power  of  expelling  or  suspending  a  pupil  is  in  the  school-board  which  has  the 
power  of  controlling  and  governing  the  school;  and  a  teacher  also  has  the  inherent 
power,  where  the  interests  of  the  school  require  it,  to  suspend  a  pupil  in  a  proper 
case,  and  make  a  report  thereof  to  the  school-board,  unless  he  has  been  deprived 
of  such  power  by  the  affirmative  action  of  the  board,^^  although  he  cannot  per- 
manently exclude  a  pupil  unless  he  acts  under  an  order  of  the  school-board.^^ 
The  suspension  of  a  pupil  does  not  extend  beyond  the  current  school  year,  if  that 
long;  and  under  some  statutes  a  teacher  can  suspend  a  pupil  only  for  a  given 
length  of  time,  as  for  such  time  as  may  be  necessary  to  convene  the  school-board 
to  act  upon  the  suspension.^^ 

(b)  Grounds  For  Expulsion  or  Suspension}^  A  pupil  may  be  properly  expelled 
or  suspended  for  an  infraction  of  or  for  a  refusal  to  comply  with  a  reasonable 
rule  or  regulation  of  the  school-board  or  of  the  teacher,^^  as  for  continued  absences 


Nutter,  78  Me.  509,  7  Atl.  273,  57  Am.  Rep. 
818. 

48.  See,  generally,  Assault  and  Battery, 
3  Cyc.  1078.  See  also  Haycraft  v.  Grigsby, 
88  Mo.  App,  354;  Brisson  v.  Lafontaine,  8 
L.  C.  Jur.  173. 

If  there  is  any  reasonable  doubt  as  to 
wliether  tlie  punishment  was  excessive,  the 
teacher  should  have  the  benefit  of  it.  Lander 
V.  Seaver,  32  Vt.  114,  76  Am.  Dec.  156. 

Aider  and  abetter. —  If  excessive  punish- 
ment is  inflicted,  the  teacher  and  all  who 
encouraged,  aided,  or  abetted  him  are  answer- 
able, regardless  of  whether  the  motive  which 
prompted  them  or  him  was  malicious  or  not. 
Haycraft  v.  Grigsby,  88  Mo.  App.  354. 

That  in  a  former  trial  of  the  same  case  no 
claim  of  excessive  punishment  was  made  is 
competent  evidence  against  a  charge  in  an 
action  of  trespass  that  the  punishment  was 
excessive.  Lander  v.  Seaver,  32  Vt.  114,  76 
Am.  Dec.  156. 

That  the  same  instrument  of  punishment 
as  that  resorted  to  by  the  teacher  in  the 
particular  case  is  used  in  other  schools  in 
the  vicinity  may  be  shown  by  the  teacher 
upon  the  question  as  to  whether  he  acted 
maliciously  in  the  punishment  of  a  scholar. 
Lander  v.  Seaver,  32  Vt.  114,  76  Am.  Dec. 
156. 

Evidence  that  the  ordinary  management  of 
a  teacher  as  such  is  mild  and  moderate  is 

not  admissible  upon  the  question  as  to 
whether  the  punishment  inflicted  by  him  in  a 
particular  case  was  excessive  or  not,  but  it 
is  admissible  in  regard  to  whether  the  pun- 
ishment was  wanton  and  malicious.  Lander 
V.  Seaver,  32  Vt.  114,  76  Am.  Dec.  156. 

49.  Drum  v.  Miller,  135  N.  C  204,  47 
S.  E.  421,  102  Am.  St.  Rep.  528,  65  L.  R.  A.  890. 

It  is  not  necessary  that  the  injury  in  the 
precise  form  in  which  it  in  fact  resulted 
should  have  been  foreseen,  but  it  is  sufficient 
if  by  the  exercise  of  reasonable  care  the 
teacher  may  have  foreseen  that  some  injury 
might  result  from  his  act.  Drum  v.  Miller, 
135  N.  C.  204,  47  S.  E.  421,  102  Am.  St. 
Rep.  528,  65  L.  R.  A.  890'. 

[Ill,  I,  3,  e,  (II),  (B)] 


50.  See  the  statutes  of  the  several  states; 
and  the  following  cases: 

Georgia. —  Cartersville  Bd.  of  Education  v. 
Purse,  101  Ga.  422,  28  S.  E.  896,  65  Am. 
St.  Rep.  312,  41  L.  R.  A.  593. 

Illinois. —  Rulison  v.  Post,  79  111.  567. 

Maine. — ^  Donahoe  v.  Richards,  38  Me.  379, 
61  Am.  Dec.  256. 

Massachusetts. —  Hodgkins  v.  Rockport, 
105  Mass.  475. 

Michigan. —  Vermillion  v.  State,  78  Nebr. 
107,  110  N.  W.  736. 

Missouri. —  State  V.  Hamilton,  42  Mo.  App. 
24. 

Tennessee. —  Parker  v.  Jefferson  'County 
School  Dist.  No.  38,  5  Lea  525. 

Wisconsin. —  State  v.  (School  Dist.  No.  1, 
135  Wis.  619,  116  N.  W.  232,  16  L.  R.  A. 
N.  S.  730. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  346. 
Power  of  individual  member. —  The  forcible 

ejection  from  a  school-room  of  a  pupil  who 
has  been  misbehaving,  by  an  individual  mem- 
ber of  the  school-board  who  has  no  power 
to  expel  a  pupil,  does  not  amount  to  an  ex- 
pulsion from  the  school  so  as  to  deprive  the 
pupil  of  the  liberty  of  returning  to  the 
school,  and  so  as  to  charge  such  member  with 
the  loss  of  the  pupil's  school  privileges  if  he 
does  not  return.  Peck  v.  Smith,  41  Conn. 
442. 

51.  Vermillion  v.  State,  78  Nebr.  107,  110 
N.  W.  736;  Sewell  n.  Defiance  Union  School 
Bd.  of  Education,  29  Ohio  St.  89;  State  v. 
Burton,  45  Wis.  150,  30  Am.  Rep.  706. 

52.  Davis  v.  Boston,  133  Mass.  103;  Parker 
v.  Jefferson  County  School  Dist.  No.  38,  5 
Lea  (Tenn.)  525. 

53.  Board  of  Education  v.  Helston,  32  III. 
App.  300. 

54.  Brown  v.  Cleveland  Bd.  of  Education, 
8  Ohio  S.  &  C.  PL  Dec.  378,  6  Ohio  N.  P.  411. 

55.  Expulsion  or  suspension  for  conduct 
out  of  school  see  supra,  III,  I,  3,  d. 

56.  Georgia. —  Samuel  Benedict  Memorial 
School  V.  Bradford,  111  Ga.  801,  36  So.  920, 
refusal  to  write  composition. 
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without  satisfactory  excuses;  "  or  he  may  be  expelled  or  suspended  for  persistent 
disobedience,  insubordination,  or  other  misconduct  for  which  no  formal  rule  is 
prescribed,  but  which  has  an  injurious  effect  upon  the  discipline  and  government 
of  the  school.^^    But  a  pupil  cannot  be  arbitrarily  expelled  or  suspended;  nor 


Illinois.— McCormidk  v.  Burt,  95  111.  263, 
35  Am.  Rep.  163. 

Indiana.— ^tixie  v.  Webber,  108  Ind.  31, 
8  K  E.  708,  58  Am.  Rep.  30. 

loioa. —  Kinzer  r.  Marion  Independent 
School  Dist.,  129  Iowa  441,  105  N.  W.  680, 
3  L.  R.  A.  N.  S.  496;  Murphy  v.  Marengo 
Independent  Dist.  Bd.  of  Education,  30  Iowa 
429,  persistent  violation  of  regulations. 

Maine. —  Donahoe  r.  Richards,  38  Me,  379, 
61  Am.  Dec.  256,  refusal  to  read  from  a 
book  prescribed  by  the  superintending  school- 
committee, 

Massachusetts. —  Russell  V.  Lynnfield,  116 
Mass,  365;  Spieler  v.  Woburn,  12  Allen  127. 

Michigan. —  liolman  v.  Avon  Tp.  School- 
Dist,  No.  5,  77  Mich.  606,  43  N.  W.  996,  6 
L.  R.  A.  534. 

New  Hampshire. —  Kidder  v.  Chellis,  59 
N.  H.  473. 

Ohio. —  Sewell  v.  Defiance  Union  School 
Bd.  of  Education,  29  Ohio  St.  89,  failure  to 
come  prepared  with  a  required  exercise  or 
with  a  reasonable  excuse. 

Vermont. —  Guernsey  v.  Pitkin,  32  Vt,  224, 
76  Am.  Dec.  171,  refusal  to  write  English 
composition,  without  a  request  from  his 
parents  that  he  be  excused  therefrom. 

Wisconsin. —  State  v.  School  Dist.  No.  1, 
135  Wis,  619,  116  N.  W,  232,  16  L,  R,  A. 
N.  S,  730;  Morrow  v.  Wood,  35  Wis.  59,  17 
Am,  Rep.  471. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  346. 

The  wrongful  exaction  of  tuition  from  a 
resident  pupil,  as  for  a  non-resident  pupil, 
and  paid  under  protest  by  the  guardian  of 
such  pupil  does  not  amount  to  an  expulsion. 
State  V.  Eau  Claire  Bd,  of  Education,  96  Wis. 
95,  71  N.  W.  123. 

57,  Churchill  v.  Fewkes,  13  111.  App.  520 
(without  a  written  excuse  from  his  parents)  ; 
Burdick  v.  Babcock,  31  Iowa  562;  King  v. 
Jefferson  City  School  Bd.,  71  Mo.  628,  36 
Am.  Rep.  499;  Ferriter  v.  Tyler,  48  Vt.  444, 
21  Am.  Rep.  138. 

58.  Illinois.— Rulison  V.  Post,  79  111.  567, 
holding,  however,  that  the  school  laws  do 
not  authorize  the  school  directors  to  expel 
a  pupil  except  for  incorrigible  disobedience 
or  bad  conduct. 

Iowa. —  Murphy  v.  Marengo  Independent 
Dist,  Bd,  of  Education,  30  Iowa  429,  gross 
immorality. 

Eentucki). —  Cross  v.  Walton  Graded  Com- 
mon School,  129  Ky.  35,  110  S,  W.  346,  33 
Ky.  L.  Rep.  472,  refusing  to  take  part  in  a 
dialogue  in  the  annual  commencement  exer- 
cises, as  directed  by  the  principal. 

Massachusetts. — Hodgkins  v.  Rockport,  105 
Mass.  475. 

Missouri. —  State  v.  Randall,  79  Mo.  App. 
226;  State  /;.  Hamilton,  42  Mo.  App.  24. 
Nchraska. —  Vermillion  v.  State,  78  Nebr. 


107,  110  N.  W.  736,  for  gross  misdemeanor 
or  persistent  disobedience. 

Vermont. —  Scott  r.  Fairfax  School  Dist. 
No,  2,  46  Vt.  452. 

^Y^scon8^n. —  State  v.  School  Dist,  No.  1, 
135  Wis.  619,  116  N.  W.  232,  16  L.  R.  A. 
730. 

England. —  Fitzgerald  v.  Northcote,  4 
F.  &  F.  656. 

See  43  Cent.  Dig.  tit.  "  Schools  and  School 
Districts,"  §  346. 

Low  standing  in  some  class  or  recitation, 
or  inadaptability  for  teaching,  in  the  opinion 
of  the  school  authorities,  do  not  constitute 
reasonable  grounds  for  expulsion.  Brown  v. 
Cleveland  Bd,  of  Education,  8  Ohio  S,  &  C, 
PI,  Dec,  378,  6  Ohio  N.  P.  411. 

A  refusal  to  give  the  name  of  a  pupil  who 
has  been  guilty  of  a  breach  of  the  rules,  by  a 
pupil  who  acknowledges  that  he  has  been 
told  the  name  of  such  guilty  pupil,  justifies 
his  suspension.  Board  of  Education  v.  Hel- 
ston,  32  111.  App.  300. 

The  term  "misdemeanor,"  as  used  in  a 
statute  authorizing  the  suspension  or  expul- 
sion from  school  of  any  pupil  guilty  of  gross 
misdemeanor  or  persistent  disobedience, 
means  gross  misbehavior  or  misconduct. 
Holman  v.  Avon  Tp,  School  Dist.  No.  5,  77 
Mich.  605,  43  N.  W.  996,  6  L.  R.  A.  534. 

Misconduct  of  parent  justifying  expulsion 
of  pupil  see  Cartersville  Bd,  of  Education  v. 
Purse,  101  Ga.  422,  28  S,  E,  896,  65  Am.  St. 
Rep.  312,  41  L.  R,  A.  593, 

59.  Cross  V.  Walton  Graded  Common  School 
Dist.,  121  ky.  469,  89  S.  W.  506,  28  Ky.  L. 
Rep.  440,  holding  that  the  trustees  of  a 
graded  school-district  have  no  right  to  arbi- 
trarily expel  a  pupil  from  a  school  which 
he  attends,  or  to  arbitrarily  refuse  him  the 
privilege  of  attending  the  school  in  the  fu- 
ture in  the  district  in  which  he  resides. 

Normal  schools. —  The  teachers  of  a  normal 
school  cannot  deprive  a  qualified  student 
of  the  privileges  of  the  school  under  a  reso- 
lution of  the  local  board,  on  the  assump- 
tion that  they  can  hy  their  own  arbitrary 
will  decide  him  to  be  "  disqualified  to  become 
a  teacher,"  and  dismiss  him  from  the  school, 
although  he  has  passed  in  all  branches  ex- 
cept practice  teaching,  and  has  never  failed 
in  his  examination  on  that  subject,  and  has 
not  completed  the  time  given  to  it,  as  it  is 
not  within  their  power  to  anticipate  the  re- 
sult of  the  final  examination  and  exclude  a 
student  from  the  privileuvs  of  the  school  at 
their  election  at  any  tinio,  simply  because 
in  their  judgment  ho  will  never  nuike  a  suc- 
cessful teacher.  Miller  r.  Dailev,  136  Cal. 
212,  68  Pac.  1029.  So  the  board  of  education 
of  a  normal  school,  which  is  a  part  of  the 
state  public  school  system,  cannot  expel  a 
student  on  the  ground  that  he  gives  no  prom- 
ise of  becoming  fit  to  teach.    Brown  r.  Cleve- 
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can  he  be  suspended  or  expelled  for  a  refusal  to  comply  with  a  rule  or  regulation 
that  is  not  needful  for  the  government,  good  order,  or  efficiency  of  the  school; 
for  refusing,  by  direction  of  his  parents,  to  pursue  a  particular  branch  of  study; 
for  insubordination  at  a  former  term  of  the  school;    or  for  a  careless  act,  no  matter 
how  negligent,  which  is  not  wilful  or  malicious. 

(c)  Mode  of  Expulsion  or  Suspension.  Where  express  provision  is  made  by 
statute  therefor,  the  expulsion  or  suspension  of  a  pupil  must  be  made  in  the  man- 
ner prescribed;  otherwise  it  is  illegal;  and  although  ordinarily  a  school-board 
may  adopt  any  mode  of  procedure  in  obtaining  information  or  evidence  of  the 
conduct  of  a  pupil  which  it  deems  best,^^  and  although  in  some  cases,  as  for  gross 
misdemeanor  or  persistent  disobedience,  a  pupil  may  be  expelled  or  suspended 
without  notice  to  him  or  his  parents  and  without  any  formal  trial, ®^  as  a  general 
rule  the  pupil,  if  his  parent  or  guardian  desires  it,  must  be  granted  a  hearing 
before  the  school-board  on  the  charges  against  him  before  he  can  be  permanently 
expelled. The  decision  of  a  school-board  in  expelling  or  suspending  a  pupil  is 
final  so  far  as  it  relates  to  the  rights  of  the  pupil  to  enjoy  the  privileges  of  the 
school,  and  is  not  subject  to  judicial  interference,^*  unless  it  acts  arbitrarily  or 
maliciously.^^ 

(d)  Readmission  or  Reinstatement.  A  school-board  has  no  power  to  require 
the  payment  of  a  sum  of  money  as  a  condition  to  the  reinstatement  of  a  pupil 
under  suspension;  and  a  suspended  pupil  may  forfeit  his  right,  if  any,  to  rein- 
statement by  his  misconduct  when  called  before  the  school-board  at  a  hearing 
to  decide  on  his  right'  to  reinstatement.'^  Where  a  pupil  is  illegally  expelled 
or  suspended,  he  may  compel  his  readmission  or  reinstatement  by  mandamus 


land  Bd.  of  Education,  8  Ohio  S.  &  C.  PI. 
Dec.  378,  6  Ohio  N.  P.  411. 

60.  State  v.  Fond  du  Lac  Bd.  of  Education, 
63  Wis.  234,  23  N.  W.  102,  53  Am.  Rep.  282, 
refusal  to  carry  in  wood. 

61.  School  Trustees  v.  People,  87  111.  303, 
29  Am.  Rep.  55;  Rulison  v.  Post,  79  111.  567; 
State  V.  School-Dist.  No.  h  31  Nebr.  552,  48 
N.  W.  393.  But  see  State  v.  Webber,  108 
Ind.  31,  8  N.  E.  708,  58  Am.  Rep.  30;  State 
V.  Mizner,  50  Iowa  145,  32  Am.  Rep.  128. 

62.  State  v.  School  Dist.  No.  1,  31  Nebr. 
552,  48  N.  W.  393. 

63.  Holman  r.  Avon  Tp.  School-Dist.  No. 
5,  77  Mich.  605,  43  N.  W.  996,  6  L.  R.  A. 
534. 

64.  See  Brown  v.  Cleveland  Bd.  of  Edu- 
cation, 8  Ohio  S.  &  C.  PI.  Dec.  378,  6  Ohio 
N.  P.  411. 

Mandatory  provision. — A  statutory  pro- 
vision that  no  pupil  shall  be  expelled  until 
his  parent  or  guardian  has  been  notified  of 
the  proposed  expulsion  and  permitted  to  be 
heard  against  the  same  is  mandatory.  Brown 
V.  Cleveland  Bd.  of  Education,  8  Ohio  S.  &  C. 
PI.  Dec.  378,  6  Ohio  N.  P.  411. 

65.  Vermillion  v.  State,  78  Nebr.  107,  110 
N.  W.  736. 

66.  Vermillion  v.  State,  78  Nebr.  107,  110 
N.  W.  736. 

67.  Morrison  v.  Lawrence,  186  Mass.  456, 
72  N.  E.  91;  Bishop  v.  Rowley,  165  Mass. 
460,  43  N.  E.  191. 

Power  of  school-board  to  compel  witnesses 
to  attend  or  to  testify  see  Morrison  v.  Law- 
rence, 186  Mass.  456,  72  N.  E.  91. 

68.  Cross  V.  Walton  Graded  Common 
School,  129  Ky.  35,  110  S.  W.  346,  33  Ky.  L. 
Rep.  472    (holding  that  the  action  of  the 
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trustees  of  a  common  school  in  approving  the 
suspension  of  a  pupil  for  disobedience  is  con- 
clusive and  not  subject  to  judicial  interfer- 
ence) ;  Covington  Bd.  of  Education  v.  Booth, 
110  Ky.  807,  62  S.  W.  872,  23  Ky.  L.  Rep. 
288,  53  L.  R.  A.  787;  Morrison  v.  Lawrence, 
186  Mass.  456,  72  N.  E.  91  (holding  that 
mere  errors  in  the  admission  or  exclusion  of 
evidence  do  not  render  the  final  decision  in- 
valid) ;  Watson  Cambridge,  157  Mass.  561, 
32  N.  E.  864;  Re  McCallum,  17  Ont.  451. 

69.  Cross  V.  Walton  Graded  Common 
School,  129  Ky.  35,  110  S.  W.  346,  33  Ky.  L. 
Rep.  472;  Covington  Bd.  of  Education  v. 
Booth,  110  Ky.  807,  62  S.  W.  872,  23  Ky.  L. 
Rep.  288,  53  L.  R.  A.  787. 

70.  State  v.  School  Dist.  No.  1,  135  Wis. 
619,  116  N.  W.  232,  16  L.  R.  A.  N.  S.  730. 

71.  District  No.  1  Bd.  of  Education  v. 
Helston,  32  111.  App.  300,  holding  that  where 
a  suspended  pupil  uses  gross  profanity  and 
vulgarity  to  the  school-board  on  being  called 
before  it,  he  forfeits  his  right  to  a  reinstate- 
ment. 

72.  See,  generally.  Mandamus,  26  Cyc.  284. 
A  pupil  of  a  normal  school  should  not  be 

refused  reinstatement  merely  because  the 
court  cannot  compel  the  faculty  to  grant  him 
a  diploma.  Miller  v.  Dailey,  136  Cal.  212, 
68  Pac.  1029. 

Evidence. —  The  misconduct  of  a  pupil  can 
be  shown  only  by  witnesses  of  the  facts,  in 
an  action  of  mandamus  against  the  memt)ers 
of  a  school-board  to  procure  his  reinstate- 
ment. Vermillion  v.  State,  78  Nebr.  107,  110 
N.  W.  736. 

Necessity  for  appeal  to  a  joint  board  of 
trustees  as  a  condition  to  an  expelled 
sudent's  right  to  resort  to  mandamus  to  com- 
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and  in  some  cases  such  readmission  or  reinstatement  may  be  compelled  by  a 
mandatory  injunction." 

(e)  Liability  For  Expulsion  or  Suspension.  As  a  general  rule  a  teacher  and 
the  members  of  a  school-board  in  exercising  the  power  of  expelling  or  suspending 
a  pupil  must  exercise  judgment  and  discretion,  and  are  not  liable  in  damages 
for  errors  of  judgment  in  that  regard  if  they  act  without  malice,  wantonness,  or 
intention  to  wrong  the  pupil. But  where  a  pupil  is  illegally  expelled,  both  the 
teacher  who  expels  him  and  the  members  of  the  school-board  who  wrongfully 
order  or  advise  it  are  liable  to  such  pupil  for  damages;  although  under  some 
statutes  liability  for  a  wrongful  expulsion  or  suspension  is  upon  the  city  or  district 
in  which  the  school  is  located.''^ 

(f)  Actions  For  Damages.  As  a  general  rule  the  proper  remedy  of  a  pupil 
for  damages  sustained  by  reason  of  a  wrongful  expulsion  or  suspension  is  by  an 
action  of  trespass  on  the  case  against  the  teacher  and  the  school-board  wrongfully 
expelling  or  suspending  him,"  and  assumpsit  cannot  be  maintained  against  the 
teacher  who  actually  does  the  act  of  expulsion. '^^  A  parent,  since  ordinarily  he 
can  only  sue  for  such  injuries  to  his  child  as  occasion  loss  of  services,'^  cannot 
maintain  an  action  for  damages  for  the  wrongful  expulsion  or  suspension  of  his 
child  from  school,  but  such  action  must  be  brought  in  the  name  of  the  child  by 
his  guardian  or  next  of  kin,  for  the  child's  benefit. Under  some  statutes  such 
suit  should  be  against  the  city  or  school-district,^^  provided  an  appeal  is  first  taken 


pel  his  readmission  see  Miller  v.  Dailey,  136 
Cal.  212,  68  Pac.  1029. 

73.  See  Cross  v.  Walton  Graded  Common 
School,  129  Ky.  35,  110  S.  W.  346,  33  Ky. 
L.  Rep.  472;  Covington  Bd.  of  Education  v. 
Booth,  110  Ky.  807,  62  S.  W.  872,  23  Ky.  L. 
Rep.  288,  53  L.  R.  A.  787. 

74.  McCormick  v.  Burt,  95  111.  263,  35  Am. 
Rep.  163;  Churchill  v.  Fewkes,  13  111.  App. 
520;  Donahoe  v.  Richards,  38  Me.  379,  61 
Am.  Dec.  256;  Dritt  v.  Snodgrass,  66  Mo. 
286,  27  Am.  Rep.  343;  Sewell  v.  Defiance 
Union  School  Bd.  of  Education,  29  Ohio  St. 
89. 

75.  Peck  V.  Smith,  41  Conn.  442;  Rulison 
V.  Post,  79  111.  567.  See  also  Mclntyre  v. 
Blanchard  School  Trustees,  11  Ont.  439. 

76.  Morrison  v.  Lawrence,  186  Mass.  456, 
72  N.  E.  91;  Hodgkins  v.  Rockport,  105 
Mass.  475,  holding,  however,  that  the  expul- 
sion of  a  pupil  for  cause  from  a  school  by 
only  a  part  of  the  committee,  after  it  is 
unanimously  ratified  by  the  town  committee, 
is  not  an  irregularity  giving  the  pupil  a 
right  of  action  against  the  town. 

Mass.  Rev.  Laws,  c.  44,  §  7,  authorizing  a 
recovery  of  damages  against  a  city  for  the 
unlawful  expulsion  of  a  pupil  from  its 
schools,  does  not  authorize  the  recovery  of 
damages  for  the  expulsion  of  a  pupil  by  the 
school-committee  after  a  hearing,  although 
the  committee  refuses  to  require  other  pupils 
to  testify  as  to  the  difficulty  for  which  the 
pupil  is  expelled,  where  such  refusal  is  not 
made  in  bad  faith  on  the  part  of  the  com- 
mittee. Morrison  v.  Lawrence,  186  Mass,  456, 
72  N.  E.  91. 

Damages. —  A  pupil  cannot  recover  the  cost 
of  board  and  tuition  paid  by  him  in  attend- 
ing another  school  after  his  expulsion  as  an 
element  of  damages,  unless  it  is  paid  out  of 
his  own  property  or  funds ;  but  he  may  re- 
cover for  injury  to  his  feelings  or  his  stand- 


ing in  the  community  because  of  such  expul- 
sion. Morrison  v.  Lawrence^  186  Mass.  456, 
72  N.  E.  91. 

77.  Stuckey  v.  Churchman,  2  111.  App.  584. 

Pleading. —  In  an  action  against  a  school- 
board  for  damages  for  the  suspension  of  a 
pupil,  no  recovery  may  be  had  without  an  al- 
legation and  proof  that  their  action  was  wan- 
ton or  malicious.  McCormick  v.  Burt,  95  111. 
263,  35  Am.  Rep.  163. 

Justification. —  In  such  an  action  defend- 
ants cannot  justify  as  teacher  and  school- 
board  under  a  plea  of  the  general  issue,  al- 
though plaintiff's  own  evidence  shows  defend- 
ant's official  positions.  Mack  v.  Kelsey,  61 
Vt.  399,  17  Atl.  780. 

78.  Stuckey  v.  Churchman,  2  111.  App.  584, 
holding  that  since  there  is  no  implied  con- 
tract between  a  teacher  and  a  pupil  in  the 
public  schools  that  the  former  shall  teach 
the  latter,  an  action  of  assumpsit  cannot  be 
maintained  by  a  pupil  against  his  teacher, 
on  the  ground  that  the  teacher  in  compliance 
with  an  order  of  the  school  directors  refused 
to  hear  the  pupil  recite  any  lessons  in  any 
study  unless  he  procured  a  copy  book  and 
took  lessons  in  a  certain  system  of  penman- 
ship. 

79.  See,  generally.  Parent  and  Child,  29 
Cyc.  1637. 

80.  Boyd  V.  Blaisdell,  15  Ind.  73;  Donahoe 
V.  Richards,  38  Me.  376;  Stephenson  v.  Hall, 
14  Barb.  (N.  Y.)  222.  But  see  Roe  r.  Dem- 
ing,  21  Ohio  St.  666,  holding  that  the  father 
of  a  child  entitled  to  the  benefits  of  the  pub- 
lic school  of  the  subdistrict  of  his  residence 
may  maintain  an  action  against  the  teacher 
of  the  school  and  the  local  directors  of  the 
subdistrict,  for  damages  for  wrongfully  ex- 
pelling the  child. 

81.  Learock  r.  Putnam,  111  Mass.  499. 
And  see  supra,  III,  I,  3,  e,  (m),  (e).  text 
and  note  76. 
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from  the  act  of  the  teacher  in  expelling  or  suspending  the  pupil  to  the  school-board 
or  committee.®^ 

J.  Offenses  For  Selling,  Giving  Away,  or  Using  Examination  Ques- 
tions, Under  some  statutes  it  is  a  penal  offense  for  any  person  to  sell,  or  to  offer 
to  sell  or  give  away,  before  the  date  of  the  examination,  questions  or  answers  to 
the  same  prepared  by  the  proper  authorities  for  the  examination  of  teachers  of 
public  schools, or  for  any  applicant  for  a  teacher's  certificate  to  procure  or 
fraudulently  use  such  questions  prior  to  examination.^* 

Science,  a  term  said  to  imply  special  and  peculiar  knowledge;  ^  knowledge 
coordinated,  arranged  and  systemized;  ^  the  knowledge  of  many,  orderly  and 
methodically  arranged,  so  as  to  become  attainable  by  one ;  ^  the  knowledge  of 
many  methodically  digested  and  arranged  so  as  to  be  attainable  by  one ;  a  body 
of  principles  and  deductions  to  explain  the  nature  of  some  matter;  *  the  laws  or 
truths  ascertained  by  the  investigation  of  men  devoted  to  a  particular  depart- 
ment of  inquiry.^  (Science:  Duties  on  Imports  For  Promotion  of,  see  Customs 
Duties,  12  Cyc.  1131.  Matter  Involving  Scientific  Knowledge  as  Subject  of 
Expert  Testimony,  see  Evidence,  17  Cyc.  67.  Reading  Books  of  to  Jury,  see 
Criminal  Law,  12  Cyc.  573.) 

Scienter.  Knowingly;  with  knowledge;  purposely.*  A  term  used  in  plead- 
ing to  signify  an  allegation  setting  out  defendant's  previous  knowledge  of  a  state 
of  facts  which  it  was  his  duty  to  guard  against,  and  his  omission  to  do  which  has 
led  to  the  injury  complained  of.^  (Scienter:  Allegation  of  in  —  Indictment  or 
Information  in  General,  see  Indictments  and  Informations,  22  Cyc.  327;  Pre- 


Where  the  fault  for  which  a  child  is  sus- 
pended is  a  disputed  fact,  and  the  school- 
committee  refusing  the  father's  application 
for  a  hearing  expels  the  child  until  he  ac- 
knowledges his  fault,  a  finding  in  an  action 
for  the  unlawful  expulsion  that  the  child 
was  in  fault  will  not  defeat  the  action. 
Bishop  V.  Rowley,  165  Mass.  460,  43  N.  E. 
191. 

Evidence  in  an  action  against  a  city  for 
the  wrongful  expulsion  of  a  pupil  see  Mor- 
rison V.  Lawrence,  186  Mass.  456,  72  N.  E. 
91. 

Evidence  held  to  justify  submission  to  the 
jury  of  the  issue  as  to  whether  the  school- 
committee  had  acted  in  good  faith  in  exclud- 
ing certain  evidence  at  the  hearing  of  charges 
against  plaintiff  and  had  given  plaintiff  a 
fair  opportunity  to  be  heard  see  Morrison  v. 
Lawrence,  186  Mass.  456,  72  N.  E.  91. 

82.  Bishop  r.  Rowley,  165  Mass.  460,  43 
N.  E.  191;  Davis  v.  Boston,  133  Mass.  103. 
See  also  Spear  'c.  Cummings,  23  Pick. 
(Mass.)  224,  34  Am.  Dec.  63. 

83.  Bryant  r.  State,  92  Miss.  822,  46  So. 
247,  holding,  however,  that  a  conviction  under 
Code  (1906),  §§  4539,  4546,  for  offering  to 
sell  examination  questions,  cannot  be  sus- 
tained where  the  proof  does  not  show  that 
the  questions  offered  for  sale  were  prepared 
by  the  state  superintendent  of  education  and 
sealed  and  sent  to  the  county  superintendent 
of  education  as  provided  by  such  statutes. 

84.  Fulsom  v.  State,  50  Tex.  Cr.  470,  98 
S.  W.  853;  Felder  v.  State,  50  Tex.  Cr.  388, 
97  S.  W.  701. 

Instructions. —  An  instruction  authorizing 
a  conviction  of  defendant  if  he  unlawfully 
procured  and  used  the  questions  prepared  by 
the  superintendent  of  public  instruction  for 
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teachers'  examinations  is  erroneous  for  fail- 
ing to  charge  that  the  questions  must  have 
been  fraudulently  used.  Felder  v.  State,  50 
Tex.  Cr.  388,  97  S.  W.  701. 

Evidence  held  insufficient  to  sustain  a  con- 
viction in  a  prosecution  for  fraudulently  us- 
ing questions  prepared  by  the  state  superin- 
tendent of  public  instruction  for  the  exam- 
ination of  teachers  for  certificates  see  Fulsom 
V.  State,  50  Tex.  Cr.  470,  98  S,  W.  853; 
Felder  v.  State,  50  Tex.  Cr.  388,  97  S.  W. 
701. 

1.  Dole  f.  Johnson,  50  N.  H.  452,  454. 

2.  In  re  Massachusetts  Gen.  Hospital,  95 
Fed.  973,  976. 

3.  Jackson  v.  Waldron,  13  Wend.  (N.  Y.) 
178,  205. 

4.  Vredenburg  v.  Behan,  33  La.  Ann.  627. 
637. 

5.  Harris  v.  Panama  R.  Co.,  3  Bosw.  (N.  Y.) 
7,  13. 

Distinguished  from :  "Art  "  see  Vredenberg 
r.  Behan,  33  La.  Ann.  627,  637.  "Philoso- 
phy "  see  U.  S.  V.  Massachusetts  Gen.  Hospi- 
tal, 100  Fed.  932,  937,  41  C.  C.  A.  114;  In  re 
Massachusetts  Gen.  Hospital,  95  Fed.  976, 
983. 

Does  not  include  "  rifle  shooting "  see  Vre- 
denberg V.  Behan,  33  La.  Ann.  627,  637. 

Surgery  described  as  "  a  branch  of  medical 
science  "  see  U.  S.  v.  Massachusetts  Gen.  Hos- 
pital, 100  Fed.  932,  938,  41  C.  C.  A.  114. 

6.  Grattan  L.  Gloss. 

7.  Black  L.  Diet. 

As  applied  to  the  keeper  of  a  vicious  dog 

it  is  said  to  mean  no  more  than  a  reasonable 
cause  to  apprehend  that  he  might  commit 
the  injury  complained  of.  Duval  v.  Barnaby, 
75  N.  Y.  App.  Div.  154,  156,  77  N.  Y.  Suppl. 
337. 
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liminary  Complaint  or  Affidavit,  see  Criminal  Law,  12  Cyc.  293.  As  Element 
of  Crime,  see  Criminal  Law,  12  Cyc.  408,  446;  and  particularly  Bu^lGLARY,  6  Cyc. 
233  note  70;  Counterfeiting,  11  Cyc.  309;  Disorderly  Houses,  14  Cyc.  488; 
Dueling,  14  Cyc.  1116;  Extortion,  19  Cyc.  42,  47;  False  Pretenses,  19  Cvc. 
416;  Food,  19  Cyc.  1092;  Forgery,  19  Cyc.  1419;  Gaming,  20  Cyc.  896;  Homicide, 
21  Cyc.  850;  Incest,  22  Cyc.  47;  Internal  Revenue,  22  Cyc.  1677;  Intoxicat- 
ing Liquors,  23  Cyc.  184;  Larceny,  25  Cyc.  47,  49;  Perjury,  30  Cyc.  1402; 
Receiving  Stolen  Goods,  34  Cyc.  515;  Robbery,  34  Cyc.  1797;  Streets 
and  Highways;  Treason.  Evidence  of  Knowledge,  see  Criminal  Law,  12  Cyc. 
408;  Evidence,  16  Cyc.  850.  Extent  of,  to  Fix  Liability  of  Owner  of  Diseased 
Animal,  see  Animals,  2  Cyc.  333,  336.  Instruction  as  to  in  Action  For  —  Fraud, 
see  Fraud,  20  Cyc.  128;  Injury  by  Animal,  see  Animals,  2  Cyc.  391.  Knowledge 
of  Defects  and  Dangers  as  Affecting  Liability  For  Negligence  —  In  General,  see 
Negligence,  29  Cyc.  637 ;  In  Appliances  and  Machinery,  see  Master  and  Serv- 
ant, 26  Cyc.  1142;  In  Bridge,  as  Contributory  Negligence,  see  Bridges,  5  Cyc. 
1108;  In  Highways,  see  Streets  and  Highways.  Knowledge  of  Falsity  of 
Representatfons  as  Affecting  Liability  For  Fraud  or  Deceit,  see  Fraud,  20  Cyc. 
24,  32,  99,  115,  125.  Knowledge  of  Forgery  of  Negotiable  Instruments  Affecting 
Liability  of  Parties  on  Indorsement,  see  Commercial  Paper,  7  Cyc.  1034.  Knowl- 
edge of  Fraud  as  Affecting  —  Creditor's  Right  to  Attack  Assignment,  see  Assign- 
ments For  Benefit  of  Creditors,  4  Cyc.  277;  Fraudulent  Conveyance,  see 
Fraudulent  Conveyances,  20  Cyc.  461.  Knowledge  of  Injunction  as  Affecting 
Liability  For  Violation,  see  Injunctions,  22  Cyc.  1013.  Knov/ledge  of  Pendency 
of  Action,  see  Lis  Pendens,  25  Cyc.  1476.  Knowledge  of  Vicious  Propensities 
of  Animal,  see  Animals,  2  Cyc.  377.  Necessity  For  Allegation  of  —  In  Action 
For  Fraud,  see  Fraud,  20  Cyc.  99;  In  Complaint  For  Injury  by  Animal,  see  Animals, 
2  Cyc.  383 ;  In  Transaction  For  Sale  of  Intoxicating  Liquors  to  Minors  or  Drunken 
Persons,  see  Intoxicating  Liquors,  23  Cyc.  234.  Of  Person  Passing  Counter- 
feit Money,  see  Counterfeiting,  11  Cyc.  309.  Sufficiency  of  Evidence  to  Estab- 
lish, as  to  Vicious  Propensities  of  Animal,  see  Animals,  2. Cyc.  389.  Want  of,  as 
Defense  in  Action  For  Injury  by  Animal,  see  Animals,  2  Cyc.  382.  When  Imputed 
to  Principal  From  Agent's  Knowledge,  see  Fraud,  20  Cyc.  115.) 

SCIENTIA  SCIOLORUM  EST  MIXTA  IGNORANTIA.  A  maxim  meaning  "  The 
knowledge  of  smatterers  is  diluted  ignorance."  ^ 

SCIENTIA  UTRIMQUE  PAR  PARES  CONTRAHENTES  FACIT.  A  maxim  mean- 
ing "  Equal  knowledge  on  both  sides  makes  contracting  parties  equal." 

SCIENTI  ET  VOLUNTI  NON  FIT  INJURIA.  A  maxim  meaning  ^'An  injury  is 
not  done  to  one  who  knows  and  wills  it." 

Scientific.    Of  or  pertaining  to  science.^^    (See  Science,  ante,  p.  1144.) 


8.  Morgan  Leg.  Max.  [citing  Blackmore's 
Case,  8  Coke  156a,  159a,  77  Eng.  Reprint 
710]. 

9.  Burrill  L.  Diet,  [citing  Lord  Mansfield, 
C.  J.,  in  Carter  v.  Boehm,  3  Burr.  1905,  1910, 
97  Eng.  Reprint  1162]. 

10.  Black  L.  Diet,  [citing  Bracton  20]. 

11.  Webster  Int.  Diet. 

Scientific  books  see  Evidence,  17  Cyc.  421. 

Scientific  facts  see  Evidence,  16  Cyc.  876. 

"Scientific  institution"  is  an  institution 
devoted  either  to  the  sciences  generally,  or 
to  some  department  of  science  as  a  principal 
object,  and  not  merely  as  an  unimportant 
incident  to  its  objects  (New  England  Theo- 
sophical  Corp.  v.  Board  of  Assessors,  172 
Mass.  60,  63,  51  N.  E.  456,  42  L.  R.  A.  281)  ; 
an  institution  for  the  advancomont  or  ]iro- 
motion  of  knowledge  (l)olroit  l]()iii(>,  (>it\. 
School  V.  Detroit,  76  Mich,  521.  .")23,  43 
N.  W.  593,  6  L.  R.  A.  97)  ;  and  it  does  not 


include  a  medical  college  (People  r.  Gunn, 
96  N.  Y.  317,  323). 

"  Scientific  instrument  "  is  a  term  whicli  in- 
cludes any  instrument  whicli,  in  ordinary 
definition,  or  the  acceptation  of  experts 
would  fall  within  that  category  (U.  S.  v. 
Presbyterian  Hospital,  71  Fed.  866,  868,  18 
C.  C.  A.  338)  ;  such  as  .  are  sj^x^cially  desiigned 
for  use  and  principally  employed  in  any 
branch  of  science  {In  rc  Massachusetts  Gen. 
Hospital,  95  Fed.  973,  976). 

"  Scientific "  society  embraces  individuals 
associated  togethor  for  tl\e  purpose  of  mutual 
cooperation  in  seicMiliiir  iuvostigatioiis  and 
pursuits.  People  r.  I'olhran.  27  Hun  (N.  Y.) 
344,  345,  where  such  societies  are  said  not 
to  include  medical  or  other  colleges,  or  any 
institution  whatever  which  is  ]irimarilv  ex- 
clusively educational,  and  especially-  oiie  in 
which  a  compensation  is  demanded  for  the 
instruct  ion  furnished. 
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SCIENTI  NON  FIT  INJURIA.  A  maxim  meaning  ^^An  injury  is  not  done  to 
one  who  knows."       (gge  Volenti  Non  Fit  Injuria.) 

SCI.  FA.    An  abbreviation  of  scire  facias.^^    (See  Scire  Facias,  j)ost,  p.  1147.) 

Scilicet.  A  word  used  in  pleadings  or  other  instruments  to  particularize 
that  which  has  before  been  stated  generally,  and  explain  that  which  is  indifferent, 
doubtful,  or  obscure.^*    (See  Indictments  and  Informations,  22  Cyc.  299.) 

Scintilla,  a  spark;  a  glimmer;  the  smallest  trace;  the  least  particle;  the 
faintest  ray.^^ 

Scire  DEBES  cum  quo  CONTRAHIS.  a  maxim  meaning  "  You  ought  to  know 
with  whom  you  deal. ' ' 

SCIRE  ET  SCIRE  DEBERE  ^QUIPARANTUR  IN  JURE.  A  maxim  meaning  To 
know  a  thing,  and  to  be  bound  to  know  it,  are  regarded  in  law  as  equivalent." 


12.  See  cases  cited  infra,  this  note. 

A  maxim  sometimes  erroneously  cited  for 

volenti  non  fit  injuria.  See  Choctaw,  etc.,  R. 
Co.  f.  Jones,  77  Ark.  367,  375,  92  S.  W.  244, 
4  L.  R.  A.  837;  Siegel  v.  Trcka,  115  111.  App. 
56,  60;  Fitzgerald  v.  Connecticut  River  Paper 
Co.,  155  Mass.  155,  159,  29  N.  E.  464,  31 
Am.  St.  Rep.  537 ;  Pressly  v.  Dover  Yarn 
Mills,  138  N.  C.  410,  423,  51  S.  E.  69,  73; 
Lake  v.  Drury,  32  N.  Brunsw.  82,  83;  Mad- 
den V.  Hamilton  Iron  Forging  Co.,  18  Ont. 
55,  61. 

13.  Grattan  L.  Gloss. 

14.  Tullis  V.  Shaw,  169  Ind.  662,  668, 
83  N.  E.  376.  See  also  Phelan  v.  Phelan, 
1  U.  C.  C.  P.  275,  279;  Grattan  L. 
Gloss. 

15.  Grattan  L.  Gloss. 

Scintilla  juris,  in  real  property  law,  means 


"a  spark  of  right  or  interest."  Black  L. 
Diet. 

"'Scintilla'  of  evidence"  is  any  material 

evidence  which,  taken  as  true,  would  tend  to 
establish  the  issue  in  the  mind  of  a  reason- 
able juror  (Crosby  v.  Seaboard  Air  Line  R. 
Co.,  81  S.  C.  24,  31,  61  S.  E.  1064.  See  also 
Territory  v.  Mackey,  8  Mont.  168,  173,  19 
Pac.  395 ) ,  a  spark  of  evidence  ( Cunningham 
V.  Union  Pac.  R.  Co.,  4  Utah  206,  211,  7  Pac. 
795;  Jenkins,  etc.,  Co.  v.  Alpena  Portland 
Cement  Co.,  147  Fed.  641,  643,  77  C.  C.  A. 
625).  "Evidence  tending  to  prove"  means 
more  than  a  mere  "  scintilla  of  evidence." 
Offutt  V.  World's  Columbian  Exposition,  175 
111.  472,  475,  51  N.  E.  651. 

16.  Black  L.  Diet. 

17.  Bouvier  L.  Diet,  [citing  Trayner  Max. 
5511. 
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SCIRE  FACIAS 


1.  DEFINITION. 

A  scire  facias  is  a  (judicial)  writ  founded  on  some  matter  of  record/  such  as 
a  judgment,  recognizance,  letters  patent,  etc.,  and  requiring  the  person  against 
whom  it  is  brought  to  show  cause  why  the  person  bringing  it  should  not  have 
advantage  of  such  record,  or,  as  in  case  of  a  scire  facias  to  repeal  letters  patent, 
why  the  record  should  not  be  annulled  or  vacated;  ^  also  the  name  of  a  writ,  and 
of  the  whole  proceeding,  founded  on  some  public  record.^ 

IL  NATURE  OF  WRIT. 

Scire  facias  is  a  generic  term,  and  includes  proceedings  of  two  distinct  classes. 
One  class  is  where  the  writ  is  the  commencement  of  an  original  action,  as  to  repeal 
letters  patent,  charters,  as  a  charter  of  pardon,  and  the  like.*  In  the  other  class 
it  is  a  judicial  writ  to  carry  on  a  suit  in  which  some  other  person  has  acquired  an 
interest,  to  revive  a  judgment,  remedy  defects,  or  for  hke  purpose.^    But  in  all 


1.  Alabama. —  Lloyd  v.  State,  Minor  34. 
Florida.—  State  v.  Canfield,  40  Fla.  36,  49, 

23  So.  591,  42  L.  R.  A.  72;  Brown  v.  Harley, 
2  Fla.  159,  165. 

Illinois. —  Challenor  v.  Niles,  78  111.  78,  79; 
Chestnut  v.  Chestnut,  77  111.  346,  349. 

Massachusetts. — •  Com.  v.  SteblDins,  4  Gray 
25,  26;  Sigourney  v.  Stockwell,  4  Mete.  518, 
521. 

New  Jersey. —  Jersey  City  Police  Com'rs  v. 
Pritchard,  36  N.  J.  L.  101,  107;  Condit  v. 
Gregory,  21  N.  J.  L.  429. 

Tennessee. —  State  V.  Scott,  2  Swan  332, 
335. 

Vermont. —  Walsh  v.  Haswell,  11  Vt.  85, 
88;  Dimond  v.  Allen,  1  Tyler  10,  11. 

United  States. —  Winder  v.  Caldwell,  14 
How.  434,  442,  14  L.  ed.  487 ;  Egan  v.  Chicago 
Great  Western  R.  Co.,  163  Fed.  344,  350; 
Bentley  v.  Sevier,  30  Fed.  Cas.  No.  18,233, 
Hempst.  249. 

England. —  Reg.  v.  Hughes,  L.  R.  1  P.  C. 
81,  87,  12  Jur.  N.  S.  195,  35  L.  J.  P.  C.  23,  14 
L.  T.  Rep.  N.  S.  808,  14  Wkly.  Rep.  441. 

2.  Anderson  L.  Diet. ;  Black  L.  Diet. ;  Bur- 
rill  L.  Diet.;  Grattan  L.  Gloss.;  Rapalje  & 
L.  L.  Diet. 

See  also  the  following  cases: 

Illinois. —  Strauss  V.  Merchants'  Loan,  etc., 
Co.,  119  111.  App.  588,  594. 

Iowa. —  Vredenburgh  v.  Snyder,  6  Iowa  39, 
42. 

Mawe.— Pillsbury  v.  Smyth,  25  Me.  427, 
432. 

Maryland. —  Bowie  v.  Neal,  41  Md.  124, 
135. 

New  Jersey. — Boylan  v.  Anderson,  3  N.  J.  L. 
529,  530. 

Tennessee. —  Gregory  v.  Chadwell,  3  Coldw. 
390,  392. 

United  States. —  Winder  v.  Caldwell,  14 
How.  434,  443,  14  L.  ed.  487;  Pullman's 
Palace-Car  Co.  V.  Washburn,  66  Fed.  790, 
792;  Kenosha,  etc.,  R.  Co.  v.  Sperry,  14  Fed. 
Cas.  No.  7,712,  3  Biss.  309,  311. 

Canada. —  Gwatkin  v.  Harrison,  36  U.  C. 
Q.  B.  478,  483. 

3.  Bouvier  L.  Diet. 

4.  Georgia. —  Calhoun  V.  Cawley,  104  Ga. 
335,  30  S.  E.  773. 

m 


Mame.— Potter  v.  Titcomb,  13  Me.  36. 
Maryland.— Bhh  v.  Williar,  59  Md.  382. 
New  Jersey. —  Greenway  v.  Dare,  6  N.  J.  L. 
305. 

North  Carolina. —  McDowell  v.  Asbury,  66 
N.  C.  444. 

Ohio. —  Knapp  v.  Thomas,  39  Ohio  St.  377, 
48  Am.  Rep.  462. 

Tennessee. —  State  v.  Scott,  2  Swan  332. 

Vermont. —  State  Treasurer  v.  Foster,  7  Vt. 
52. 

See  44  Cent.  Dig.  tit.  "Scire  Facias,"  §  1 
et  seq. 

5.  Florida. —  Brown  v.  Harley,  2  Fla.  159. 
Georgia. —  Heath  v.  Bates,  70  Ga.  633. 
Maine. —  Todd  v.  Darling,  11  Me.  34. 
Mississippi. —  Breckenridge    v,    Mellon,  1. 
How.  273. 

Missouri. —  State  v.  Hoeffner,  124  Mo.  488, 
28  S.  W.  1;  Coomes  v.  Moore,  57  Mo.  338; 
Humphreys  v.  Lundy,  37  Mo.  320  [quoted 
and  approved  in  Sutton  v.  Cole,  155  Me.  206, 
55  S.  W.  1052]. 

North  Carolina. —  McDowell  v.  Asbury,  66 
N.  C.  444;  Binford  v.  Alston,  15  N.  C.  351. 

Ohio. —  Knapp  v.  Thomas,  39  Ohio  St.  377, 
48  Am.  Rep.  462. 

Tennessee. —  State  v.  Scott,  2  Swan  332, 

Vermont. —  Betts  v.  Johnson,  68  Vt.  549,  35 
Atl.  489;  Gibson  v.  Davis,  22  Vt.  374;  State 
Treasurer  v.  Foster,  7  Vt.  52. 

United  States. —  Lafayette  County  n.  Won- 
derly,  92  Fed.  313,  34  C.  C.  A.  360. 

England. —  Agassiz  v.  Palmer,  1  D.  &  L. 
18,  7  Jur.  972,  12  L.  J.  C.  P.  245,  5  M.  &  G. 
697,  6  Scott  N.  R.  603,  44  E.  C.  L.  365; 
Morrice  v.  Hankey,  3  P.  Wms.  148,  24  Eng. 
Reprint  1006;  Wright  v.  Nutt,  1  T.  R.  388, 
99  Eng.  Reprint  1154.  But  see  Farrell  v. 
Gleeson,  11  CI.  &  F.  702,  8  Eng.  Reprint 
1269,  holding  that  a  scire  facias  on  a  judg- 
ment is  not  a  mere  continuance  of  a  former 
suit,  but  creates  a  new  right. 

See  44  Cent.  Dig.  tit.  "Scire  Facias,"  §  1 
et  seq. 

It  is  said  to  be  a  statutory  substitute  for 
the  common-law  action  on   the  judgment, 

which  was  formerly  necessary  to  be  brought, 
if  execution  was  not  issued  within  a  year 
anc'  a  day.    Kratz  v.  Preston,  52  Mo.  App. 
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cases  it  is  considered  as  an  action  because  defendant  may  plead  to  it.^  The  codes 
of  some  states  have  abohshed  and  superseded  the  writ  of  scire  facias.'' 

III.  Purposes  of  Writ. 

Either  at  common  law  or  by  statute  scire  facias  may  be  a  proper  remedy  to  con- 


251  [quoted  and  approved  in  Sutton  v.  Cole, 
155  Mo.  206,  55  S.  W.  1052]. 

Scire  facias  against  one  who  had  been 
charged  as  trustee  in  a  process  of  foreign 
attachment  is  not  a  new  suit,  but  is  an 
incident  to,  or  a  part  and  continuation  of, 
the  original  process.  Adams  r.  Rowe,  11  Me. 
89,  25  Am.  Dec.  266. 

The  action  of  scire  facias  against  a  gar- 
nishee is  not  an  original  action,  but  a  pro- 
ceeding auxiliary  to,  and  instituted  for,  the 
enforcement  and  collection  of  the  judgment 
in  the  original  suit  on  which  it  is  founded. 
Sherwood  v.  Stevenson,  25  Conn.  431. 

Similar  to  foreclosure. —  It  is  held  that  the 
remedy  by  scire  facias  accomplishes  precisely 
the  same  thing  as  foreclosure.  They  both 
seek  the  same  end,  namely,  the  conversion  of 
tlie  mortgaged  premises  into  money  and  the 
extinguishment  of  the  equity  of  redemption. 
The  latter  is  called  "  equitable  foreclosure," 
and  the  former  may  be  called  "  legal  fore- 
closure," because  they  are  in  effect  the  same. 
Van  Vrankin  v.  Roberts,  7  Del.  Ch.  16,  29 
Atl.  1044. 

6.  Arkansas. —  Hubbard  v.  Bolls,  7  Ark. 
442. 

Georgia. —  Heath  v.  Bates,  70  Ga.  633. 
Illinois. — Gibbons  v.  Goodrich,  3  111.  App. 
590. 

Maryland. —  Wright  v.  Ryland,  92  Md.  645, 
48  Atl.  163,  49  Atl.  1009,  53  L.  R.  A.  702; 
Hadaway  v.  Hynson,  89  Md.  305,  43  Atl.  806 ; 
Bowie  V.  Neale,  41  Md.  124;  Kirkland  v. 
Krebs,  34  Md.  93. 

Massachusetts. —  Com.  v.  Stebbins,  4  Gray 
25. 

Missouri. —  Walsh  v.  Bosse,  16  Mo.  App. 
231;  Simpson  v.  Watson,  15  Mo.  App.  425. 

New  Hampshire. —  State  V.  Kinne,  39  N.  H. 
129. 

New  Jersey. —  Castner  v.  Styer,  23  N.  J.  L. 
236. 

New  York. —  Cameron  V.  Young,  6  How.  Pr. 
372;  Thompson  v.  Hammond,  1  Edw.  497. 

Pennsylvania. —  Walter  v.  Conyngham  Tp., 
1  C.  PI.  27. 

FerwoTit.— State  v.  Dwyer,  70  Vt.  96,  39 
Atl.  629. 

United  States. —  Winder  v.  Caldwell,  14 
How.  434,  14  L.  ed.  487;  Dickson  v.  Wil- 
kinson, 3  How.  57,  11  L.  ed.  491;  Bentley 
V.  Sevier,  30  Fed.  Cas.  No.  18,233,  Hempst. 
249. 

England. —  Winter  v.  Kretchman,  2  T.  R. 
46,  100  Eng.  Reprint  25;  Fenner  r.  Evans, 
1  T.  R.  267,  99  Eng.  Reprint  1087;  Grey  v. 
Jones,  2  Wils.  C.  P.  251,  95  Eng.  Reprint 
794. 

Canada. —  Gwatkin  r.  Harrison,  36  U.  C. 
Q.  B.  478. 

See  44  Cent.  Dig.  tit.  "  Scire  Facias,"  §  1 
et  seq. 


As  an  action  or  suit. — A  scire  facias  is  an 
action.  It  also  is  a  suit.  Milsap  v.  Wild- 
man,  5  Mo.  425.  See  also  White  v.  Wash- 
ington School  Dist.,  45  Conn.  59;  Chestnut 
V.  Chestnut,  77  111.  346. 

A  scire  facias  in  attachment  is  an  action 
at  law  within  the  statute  of  1848,  prescrib- 
ing the  form  of  general  issues  in  such  action. 
Smyth  V.  Ripley,  33  Conn.  306. 

Not  action  for  all  purposes. —  A  scire 
facias  to  revive  a  judgment  is  not  an  action, 
within  the  meaning  of  the  statute  giving 
either  party  a  change  of  venue  in  any  civil 
cause  before  a  justice  of  the  peace.  Sutton 
v.  Cole,  155  Mo.  206,  55  S.  W.  1052.  A 
scire  facias  to  revive  a  judgment  is  not  a 
suit,  within  the  meaning  of  the  statute  pro- 
hibiting a  plaintiff  from  suing  a  defendant 
out  of  the  county  where  the  latter  resides 
and  may  be  found.  Challenor  v.  Niles,  78 
111.  78;  Crisman  V.  People,  8  111.  351.  A 
writ  of  scire  facias  is  not  a  civil  action 
within  the  meaning  of  Mass.  St.  (1866) 
c.  217,  279,  authorizing  the  removal  of  such 
actions  from  the  municipal  court  of  Boston 
to  the  superior  court.  Grey  v.  Thrasher, 
104  Mass.  373. 

7.  Humiston  v.  Smith,  21  Cal.  129;  U.  S. 
V.  Ensign,  2  Mont.  396 ;  Cameron  v.  Young, 
6  How.  Pr.  (N.  Y.)  372;  The  Catskill  Bank 
V.  Sanford,  4  How.  Pr.  (N.  Y.)  100,  2  Code 
Rep.  58. 

Under  the  New  York  code,  proceedings  in 
the  nature  of  scire  facias  are  to  be  had  by 
action.  Thurston  v.  King,  1  Abb.  Pr.  126; 
Alden  v.  Clark,  11  How.  Pr.  209;  Cameron 
V.  Young,  6  How.  Pr.  372.  The  saving  clause 
in  Code  Civ.  Proc.  §  428,  abolishing  writs  of 
scire  facias,  providing  that  "  any  proceeding 
heretofore  commenced,  or  judgment  rendered, 
or  right  acquired,  shall  not  be  affected  by 
such  abolition,"  relates  only  to  proceedings 
by  scire  facias  commenced  before  the  code 
took  effect,  whether  judgment  had  been  ren- 
dered therein  or  not.  The  Catskill  Bank  r. 
Sanford,  4  How.  Pr.  100,  2  Code  Rep.  58. 

North  Carolina. —  Writs  of  scire  facias, 
before  the  adoption  of  the  code,  consisted 
of  two  classes,  the  object  of  the  first  class 
being  to  remedy  defects  in  or  to  continue 
an  action;  that  of  the  second  class  to  com- 
mence some  proceeding.  Proceedings  in  the 
nature  of  a  scire  facias  in  the  first  class 
are  almost  indispensable  in  the  administra- 
tion of  justice,  and  the  object  of  the  code 
was  merely  to  abolish  the  name  and  form 
of  this  class,  and  simplify  the  process  into 
a  notice  of  summons  to  show  cause  why 
further  jiroooeding  should  not  be  had,  and 
to  furnisli  further  relief  in  matters  where 
the  parties  had  had  a  day  in  court,  and  not 
to  ail'ect  the  substance  of  the  remedy.  Mc- 
Dowell r.  Asburv.  (U)  N.  C.  444. 
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tinue  or  revive  actions  on  death  of  party;  ^  to  enforce/  or  revive/^  judgments; 
to  enforce  payment  of  alimony;  "  to  enforce  mechanics'  hens;  to  enforce  the 
hability  of  an  indorser  of  a  writ  for  costs;  to  enforce  forfeited  bail-bonds  and 
recognizances;  to  enforce  award  in  replevin;  to  enforce  order  for  support  in 
bastardy  proceedings;^®  to  enforce  liability  of  stock-holders  on  judgment  against 
corporation;  to  bring  in  necessary  parties;  to  give  relief  against  a  fraudulent 
conveyance;  to  foreclose  mortgages;  to  hear  errors;  to  obtain  new  execu- 
tion; to  secure  sheriff's  performance  of  official  duty;  to  repeal  letters  patent; 
to  revoke  or  annul  grants  of  land  improperly  made  or  forfeited  by  the  grantee 
thereof;    and  to  vacate  or  forfeit  corporate  charters  and  franchises.^^ 

IV.  DEFENSES.27 

Matters  which  might  have  been  pleaded  in  defense  to  the  original  proceedings 
which  gave  rise  to  the  obligation  of  record  cannot  be  pleaded  to  the  scire  facias 
thereon.^^    The  only  available  pleas  to  a  scire  facias,  relying  on  matter  in  bar, 


Virginia.— The  act  of  March  29,  1831,  in 
relation  to  proceedings  upon  scire  facias,  did 
not  repeal  the  act  of  1819  upon  the  same 
subject.  Williamson  v.  Crawford,  7  Gratt. 
202. 

8.  See  Abatement  and  Revival,  1  Cyc. 
101. 

9.  See  Judgments,  23  Cyc.  1434  et  seq. 
Conditional  judgment  against  garnishee  see 

Garnishment,  20  Cyc.  1113  et  seq. 

Judgment  against  garnishee  see  Garnish- 
ment, 20  Cyc.  1120. 

Judgment  against  trustee  see  Trusts. 

Judgments  in  actions  on  bonds  see  Bonds, 
5  Cyc.  858  note  84. 

Judgments  of  justices  of  the  peace  see  Jus- 
tices OF  THE  Peace,  24  Cyc.  611  note  78. 

Personal  judgment  against  executors  and 
administrators  see  Executors  and  Adminis- 
trators, 18  Cyc.  1071,  1072. 

10.  See  Judgments,  23  Cyc.  1448. 

Judgments  against  decedent  see  Execu- 
tors AND  Administrators,  18  Cyc.  1064 
notes  46,  47. 

Judgments  against  personal  representa- 
tives see  Executors  and  Administrators, 
18  Cyc.  1065  notes  55,  56. 

Judgments  of  justices  of  the  peace  see  Jus- 
tices OF  the  Peace,  24  Cyc.  611  note  83. 

11.  Chestnut  v.  Chestnut,  77  111.  346 
(holding,  however,  that  scire  facias  will  not 
lie  on  the  record  of  an  order  for  the  payment 
of  alimony  pending  a  suit  for  divorce,  when 
a  resort  to  evidence  dehors  the  record  would 
be  necessary  to  ascertain  the  amount  due)  ; 
Knapp  f.  Knapp,  134  Mass.  353;  Morton 
V.  Morton,  4  Cush.  (Mass.)  518. 

12.  See  Mechanics'  Liens,  27  Cyc.  366. 

13.  See  Costs,  11  Cyc.  198  notes  82,  83. 

14.  See  Bail,  5  Cyc.  137  note  11. 

Bond  for  support  of  bastard  child  see 
Bastards,  5  Cyc.  673  note  18. 

Recognizance  in  general  see  Recogni- 
zances, 34  Cyc.  536. 

Replevin  bond  see  Replevin,  34  Cyc.  1588 
note  13. 

15.  Calloway  v.  Eubank,  4  J.  J.  Marsh. 
(Ky.)  280. 

16.  Bastardy  proceedings  see  Bastards,  5 
Cyc.  670  note  99. 

[Ill] 


17.  Shaver  v.  Cotton,  27  Ont.  131;  Gwat- 
kin  V.  Harrison,  36  U.  C.  Q.  B.  478. 

18.  Smith  V.  Harris,  12  111.  462. 

19.  See  Fraudulent  Conveyances,  20 
Cyc.  655  note  81. 

20.  See  Mortgages,  27  Cyc.  1514. 

21.  See  Appeal  and  Error,  2  Cyc.  859. 

22.  See  Judgments,  23  Cyc.  1434  note  56. 

23.  See  Sheriffs  and  Constables. 

24.  Reg.  V.  Eastern  Archipelago  Co.,  1 
E.  &  B.  310,  17  Jur.  491,  22  L.  J.  Q.  B.  196, 
72  E.  C.  L.  310,  18  Eng.  L.  &  Eq.  167. 

The  fiat  of  the  attorney-general  is  neces- 
sary to  the  maintenance  of  scire  facias  to 
set  aside  a  patent  at  the  instance  of  a 
private  relator.  Reg.  v.  Pattee,  5  Ont.  Pr. 
292.    See  also  Patents,  30  Cyc.  911. 

25.  Calhoun  v.  Cawley,  104  Ga.  335,  30 
S.  E.  773;  Walker  v.  Wells,  17  Ga.  547,  63 
Am.  Dec.  252;  People  v.  Miner,  2  Lans. 
(N.  Y.)  306. 

26.  Alabama. —  State  v.  Moore,  19  Ala. 
514. 

Maryland. —  Washington,  etc.,  Turnpike 
Road  V.  State,  19  Md.  239. 

TSjew  Jersey. — Winsor  v.  Brown,  31  N.  J.  L. 
355. 

Tennessee. —  State  v.  Columbia,  etc.,  Turn- 
pike Co.,  2  Sneed  254;  State  f.  Scott,  2  Swan 
332. 

England.— Veier  v.  Kendal,  6  B.  &  C.  703, 
5  L.  J.  K.  B.  282,  30  Rev.  Rep.  504,  13 
E.  C.  L.  316;  Eastern  Archipelago  Co.  ?; 
Reg.,  2  C.  L.  R.  145,  2  E.  &  B.  856,  18  Jur. 
481,  23  L.  J.  Q.  B.  82,  2  Wkly.  Rep.  77,  75 
E.  C.  L.  856. 

See  43  Cent.  Dig.  tit.  "  Scire  Facias,"  §  4. 

Legislative  sanction  necessary. —  While 
proceedings  by  scire  facias  against  a  corpo- 
ration for  the  forfeiture  of  its  charter  can- 
not be  maintained  except  by  the  sanction 
of  the  legislature,  a  special  act  is  not  re- 
quired, but  a  general  law  authorizing  suits 
for  this  purpose  may  be  passed.  State  r. 
Consolidation  Coal  Co.,  46  Md.  1. 

27.  Defenses  to  writs  of  scire  facias  for 
particular  purposes  see  the  titles  referred  to 
supra,  notes  8-26. 

28.  Connecticut. —  Robbins  v.  Bacon,  1 
Root  548;  Hubbard  v.  Manning,  Kirby  256. 
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are  such  as  are  subsequent  to  the  original  proceeding,  as  discharge,  payment, 
or  the  hke.-^  Errors  or  irregularities  which  might  be  sufficient  to  reverse  the 
judgment  on  writ  of  error  cannot  be  made  to  avail  as  defense  to  a  scire  facias  on 
such  judgment. Nor  is  it  a  good  plea,  either  in  abatement  or  in  bar  to  a  declara- 
tion in  scire  facias,  that  a  writ  of  error  has  been  sued  out  before  the  return  of  the 
scire  facias  and  is  still  depending.^^  Where  one  has  a  good  defense  to  a  scire 
facias,  which  without  any  fault  or  laches  on  his  part  he  has  no  opportunity  to 
make,  and  is  without  a  full  and  adequate  remedy  at  law,  he  is  entitled  to  an 
in  j  unction. 

V.  Proceedings. 

A.  Jurisdiction  and  Authority  to  Issue.  Since  the  writ  of  scire  facias 
is  one  which  pertains  to  all  courts  of  record,  all  courts  of  record,  unless  prohibited, 
have  the  power  to  issue  it.^'^  But  a  scire  facias  can  only  issue  from  the  court 
having  possession  of  the  record  on  which  it  is  founded;    the  jurisdiction  is  deter- 


Florida. —  Gilchrist  V.  Meaeham,  3  Fla. 
219. 

Mame.— Smith  V.  Eaton,  36  Me.  298,  58 
Am.  Dec.  746. 

Maryland. —  Moore  V.  Garrettson,  6  Md. 
444. 

Massachusetts. —  Hall  v.  Young,  3  Pick. 
80,  15  Am.  Dec.  180. 

Mississippi. —  Roberts  v.  Weiler,  55  Miss. 
249;  Person  v.  Valentine,  13  Sm.  &  M.  551; 
Mathews  v.  Mosby,  13  Sm.  &  M.  422. 

Missouri. —  Jeffries  v.  Wright,  51  Mo.  215; 
Watkins  v.  State,  7  Mo.  334. 

New  Hampshire. —  State  v.  Kinne,  39 
N.  H.  129. 

New  York. —  McFarland  v.  Irwin,  8  Johns. 
78. 

United  States. —  Dickson  v.  Wilkinson,  3 
How.  57,  11  L.  ed.  491. 

England. —  Philipson  v.  Egremont,  6  Q.  B. 
587,  14  L.  J.  Q.  B.  25,  51  E.  C.  L.  587; 
Baylis  v.  Hayward,  4  A.  &  E.  256,  1  Harr. 
&  W.  609,  5  L.  J.  K.  B.  52,  5  N.  &  M.  613, 
31  E.  C.  L.  127;  Cook  v.  Jones,  Cowp.  727, 
728,  98  Eng.  Reprint  1330;  Bradley  v.  Urqu- 
hart,  2  Dowl.  P.  C.  N.  S.  1042,  12  L.  J. 
Exch.  459,  11  M.  &  W.  456;  Bradley  v.  Eyre, 
12  L.  J.  Exch.  450,  11  M.  &  W.  432. 

See  43  Cent.  Dig.  tit.  "Scire  Facias,"  §  11. 

29.  Vredenburgh  v.  Snyder,  6  Iowa  39 ; 
Blackburn  v.  Beall,  21  Md.  208;  Langston 
V.  Abney,  43  Miss.  161;  Lawder  v.  Peyton, 
Ir.  R.  11  C.  L.  41. 

Accord  and  satisfaction  is  a  proper  plea 
to  a  scire  facias.  McCullough  v.  Franklin 
Coal  Co.,  21  Md.  256;  Booth  v.  Campbell,  15 
Md.  569. 

A  final  discharge  under  the  insolvent  laws 

is  a  good  and  valid  defense  (Starr  v.  Heck- 
art,  32  Md.  267),  unless  such  discharge  was 
granted  prior  to  the  rendition  of  the  orig- 
inal judgment  (Moore  v.  Garrettson,  6  Md. 
444;  Roberts  v.  Weiler,  55  Miss.  249). 

At  common  law  a  plea  of  payment  to  a 
scire  facias  was  not  good,  because  payment 
was  matter  in  pais  and  not  of  record,  but 
by  statute  4  Anne,  c.  16,  §  12,  a  plea  of 
payment  was  permitted  in  such  case.  Mc- 
Cullough v.  Franklin  Coal  Co.,  21  Md. 
256. 

30.  Langston  v.  Abney,  43  Miss.  161. 


If  the  original  judgment  was  obtained  col- 
lusively  or  fraudulently,  such  fraud  and  col- 
lusion may  be  pleaded  in  bar  to  a  scire 
facias,  or  a  motion  may  be  made  to  set 
aside  the  proceedings  as  fraudulent.  Philip- 
son  V.  Egremont,  6  Q.  B.  587,  14  L.  J.  Q.  B. 
25,  51  E.  C.  L.  58;  Dodgson  v.  Scott,  6 
D.  &  L.  27,  2  Exch.  457,  17  L.  J.  Exch.  321. 

To  a  scire  facias  on  bond  to  the  crown 
for  excise  duties,  a  plea  of  payment  after 
the  day,  but  before  writ  issued,  and  accept- 
ance of  the  crown  in  satisfaction,  was  held 
insufficient.     Rex  v.  Ellis,   1   Price  23. 

31.  Snook  V.  Mattock,  5  A.  &  E.  239,  2 
Harr.  &  W.  188,  5  L.  J.  K.  B.  206,  6  N.  &  M. 
783,  31  E.  C.  L.  597. 

33.  Starr  v.  Heckart,  32  Md.  267. 

33.  See  cases  cited  infra,  this  note. 
The  supreme   court  has  power  to  issue 

writs  of  scire  facias.  Shumway  v.  Sargeant, 
27  Vt.  440. 

U.  S.  Rev.  St.  (1878)  §  716  [U.  S.  Comp. 
St.  (1901)  p.  580]  vests  in  the  federal  courts 
power  to  issue  writs  of  scire  facias.  Pull- 
man's Palace-Car  Co.  v.  W^ashburn,  66  Fed. 
790. 

Justice  of  the  peace. —  It  seems  that  a 
scire  facias  cannot  be  issued  by  a  justice 
of  the  peace.  Smith  v.  Harker,  3  N.  J.  L. 
431. 

34.  Connecticut. —  Jarvis  v.  Rathburn, 
Kirby  220. 

Georgia.— W3i\ker  v.  Wells,  17  Ga.  547,  63 
Am.  Dec.  252. 

Maine. — State  f.  Brown,  41  Me.  535;  State 
V.  Smith,  2  Me.  62. 

Massachusetts. —  Grav  v.  Thrasher,  104 
Mass.  373;  Osgood  r'.  Thurston,  23  Pick, 
110;  Com.  V.  Downey,  9  Mass.  520. 

Neiv  Hampshire. —  State  v.  Kinne,  39 
N.  H.  129. 

New  Jersey. —  Boylan  v.  Anderson,  3 
N.  J.  L.  529. 

North  Carolina. —  Turner  r.  White,  49 
N.  C.  116. 

Ohio. —  Cowden  r.  Stevenson,  Wright  116. 
South  Carolina. —  Grimke  r.   Mayrant,  2 
Brev.  202. 

Vcryiiont. —  Gibson  r.  Davis,  22  Vt.  374; 
Walsh  r.  Haswoll.  11  Vt.  85;  Gilson  r.  Gay, 
10  Vt.  326;  Carlton  c.  Young,  1  Aik.  332; 
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mined  by, the  record  without  regard  to  the  residence  of  the  parties,  or  the  sum  in 
dispute. Unless  leave  of  court  is  required  by  statute,  a  writ  of  scire  facias  in  a 
proper  case  may  issue  as  of  course  out  of  the  clerk's  office,  without  leave  of  court 
first  obtained. Being  a  judicial  writ  it  must  be  signed  by  a  judge  or  the  clerk 
of  the  court  from  which  it  issues. The  writ  may  issue  to  any  county  where 
defendant  resides,  and  need  not  recite  his  residence  therein.^^ 

B.  Pleadings  —  l.  Declaration  or  Complaint  —  a.  Writ  as  Constituting 
Pleading  and  Process.  A  scire  facias  oecupies  the  place  of  both  process  and 
declaration  or  petition.^^  Therefore  no  declaration  or  petition,*^  or  rule  to  plead,*^ 
is  necessary. 

b.  Form  and  Requisites  of  Writ  —  (i)  In  General.  Since  a  writ  of  scire 
facias  supplies  the  place  of  both  summons  and  declaration,*^  it  must  contain  every 
material  allegation  essential  to  show  a  right  of  recovery.*^    If  it  fails  to  do  this, 


Windham  County  v.  Erwin,  Brayt.  218; 
Phelps  V.  Mott,  Brayt.  191. 

United  States. —  Pullman's  Palace-Car  Co. 
V.  Washburn,  66  Fed.  790,  holding  that  scire 
facias  can  lie  only  out  of  the  court  where 
the  recognizance  is  entered  of  record,  or  the 
court  to  which  the  same  has  been  removed. 

See  43  Cent.  Dig.  tit.  "  Scire  Facias,"  §  13. 

The  statute  of  Vermont  has  made  an  in- 
novation on  this  principle,  so  far  as  to  pro- 
vide that  a  writ  may  issue  from  another 
justice,  or  from  the  county  court  in  some 
cases,  notwithstanding  the  record  is  not  be- 
fore them.  Freeman  v.  Batchelder,  36  Vt. 
292;  Gilson  v.  Gay,  10  Vt.  326. 

If  issued  by  any  other  court,  it  will  be  a 
mere  nullity,  and  an  appearance  and  answer 
by  defendant  will  not  give  jurisdiction.  Gray 
V.  Thrasher,  104  Mass.  373. 

35.  Walsh  V.  Haswell,  11  Vt.  85. 

36.  Goddard  v.  Delaney,  181  Mo.  564,  80 
S.  W.  886.  Contra,  Frierson  v.  Harris,  5 
Coldw.  (Tenn.)  146,  94  Am.  Dec.  220,  hold- 
ing that  a  clerk  has  no  power  or  authority 
to  issue  a  scire  facias.  Its  issuance  is  a 
judicial  act  based  on  a  suggestion  of  record, 
and  it  must  be  awarded  by  the  court. 

37.  Walsh  V.  Haswell,  11  Vt.  85;  Sher- 
wood V.  Pearl,  1  Tyler   (Vt.)  319. 

Scire  facias  being  issued  as  matter  of 
right  it  may  be  signed  by  the  clerk  of  the 
court.  State  Treasurer  v.  Moore,  1  Tyler 
(Vt.)  329. 

38.  Dyches  v.  State,  24  Tex.  266. 

39.  Arkansas. — Calhoun  v.  Adams,  43  Ark. 
238;  Hanly  v.  Adams,  15  Ark.  232;  Gray 
V.  State,  5  Ark.  265. 

Illinois. — ^Compton  v.  People,  86  111.  176; 
Rietzell  v.  People,  72  111.  416;  Farris  v. 
People,  58  111.  26;  Campbell  v.  People,  22 
111.  234;  Conner  v.  People,  20  111.  381;  Shad- 
ley  V.  People,  17  111.  252. 

Mississippi. —  Tucker  v.  State,  55  Miss. 
452. 

Missouri. —  State  v.  Baughman,  (App.)  74 
S.  W.  433. 

Ohio. — 'McAlpin  v.  Graham,  1  Ohio  Dec. 
(Reprint)  56,  1  West.  L.  J.  394. 

Pennsylvania. —  Rynd  v.  Bakewell,  87  Pa. 
St.  460;  McKinney  v.  Mehaffey,  7  Watts 
&  S.  276;  Association  v.  Gardiner,  2  Wkly. 
Notes  Cas.  95. 

Virginia. —  Gedney  v.  Com.,  14  Gratt.  318. 

[V,A] 


United  States. —  HoUister  v.  U.  S.,  145 
Fed.  773,  76  C.  C.  A.  337. 

See  43  Cent.  Dig.  tit.  "  Scire  Facias,"  §  17. 

The  record  upon  which  the  scire  facias  is 
based  constitutes  the  petition.  State  v.  Ligh- 
ton,  4  Greene  (Iowa)  278. 

40.  Alabama. — Toulmin  v.  Bennett,  3  Stew. 
&  P.  220. 

Florida. —  Brown  v.  Harley,  2  Fla.  159. 
Illinois.— Wood  v.  People,  16  111.  171. 
loioa. —  State  v.  Foster,  2  Iowa  559. 
Missouri. —  Garner  v.  Hays,  3  Mo,  436. 
Neio  York. —  Jackson  v.  Tanner,  18  Wend. 
526. 

Pennsylvania. —  Kean  v.  Franklin,  5  Serg. 
&  R.  147;  Ridgway  v.  Hess,  1  Browne  347. 

Texas. —  Branch  v.  State,  25  Tex.  423; 
State  V.  Cox,  25  Tex.  404. 

If  the  whole  cause  of  action  be  shown  in 
the  writ  of  scire  facias,  no  declaration  need 
be  filed.  Lasselle  v.  Godfroy,  1  Blackf.  (Ind.) 
297. 

In  Montana  the  common-law  forms  of  pro- 
cedure, including  scire  facias,  are  done  away, 
and  a  complaint  is  necessary  in  all  civil 
actions.    U.  S.  v.  Ensign,  2  Mont.  396. 

41.  Brown  v.  Harley,  2  Fla.  159;  Garner 
V.  Hays,  3  Mo.  436;  McVeigh  v.  Old  Do- 
minion Bank,  76  Va.  267;  Williamson  v. 
Crawford,  7  Gratt.   (Va.)  202. 

42.  See  supra,  V,  B,  1,  a. 

43.  Alabama. —  Toulmin  v.  Bennett,  3 
Stew.  &  P.  220. 

Arkansas. —  Gray  v.  State,  5  Ark.  265; 
Hicks  V.  State,  3  Ark.  313. 

District  of  Columbia. —  Lyon  v.  Ford,  20 
D.  C.  530. 

Illinois. — Farris  v.  People,  58  111.  26;  Con- 
ner V.  People,  20  111.  381. 

Maryland. —  Wright  V.  Ryland,  92  Md. 
645,  48  Atl.  163,  49  Atl.  1009,  53  L.  R.  A. 
702;  Bowie  V.  Neal,  41  Md.  124. 

OMo.— Wolf  V.  Pounsford,  4  Ohio  397; 
McVickar  v.  Ludlow,  2  Ohio  246;  Bowen  v. 
Pyne,  Wright  602. 

See  43  Cent.  Dig.  tit.  "  Scire  Facias,"  §  16. 
In  proceedings  for  forfeiture  of  a  charter,  the 
scire  facias  should  allege  that  defendant  pro- 
cured the  act  of  incorporation,  or  that  the 
company  accepted  it  or  acted  under  it.  State 
V.  Moore,  19  Ala.  514.  A  scire  facias  set- 
ting forth  the  obligation  of  defendant  under 
the  act  of  incorporation,  and  expressly  charg- 
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it  will  sustain  no  judgment  against  defendant,  not  even  one  by  default/*  although 
mere  formal  errors  will  not  vitiate  it  if  the  substance  is  sufficiently  and  intelli- 
gently set  forth. At  common  law,  being  founded  on  some  obligation  of  record, 
the  writ  must  recite  such  record,*^  or  at  least  so  much  thereof  as  will  show  the 
HabiUty  of  defendant ;  and  as  long  as  the  scire  facias  is  in  conformity  with  the 
record,  it  cannot  be  pronounced  insufficient.*^  Nothing  that  is  not  of  record  need 
be  recited.*^  By  statute,  however,  the  writ  of  scire  facias  is  sometimes  extended 
to  cases  where  it  is  necessary  to  insert  something  more  than  what  appears  from 
the  record. 

(ii)  Amendment.  A  scire  facias  may  be  amended  in  the  same  manner  aL 
declarations  in  other  cases,^^  so  as  to  conform  to  the  record  on  which  it  is  based,^'- 
or  to  the  instructions  given  to  the  clerk,^^  even  after  a  plea  of  nut  tiel  record,^^  and 
even  after  appeal  if  justice  requires  it.^^    But  an  amendment  which  would  change 


ing  a  violation  thereof,  and  the  mode  and 
manner  in  which  it  was  violated,  and,  in 
the  language  of  the  act,  seeking  to  ascertain 
whether  the  charter  and  corporate  powers 
and  franchises  of  defendant  ought  not,  by 
reason  of  nonuser  and  abuser,  to  be  de- 
clared vacated  and  annulled,  fully  discloses 
plaintiff's  cause  of  complaint,  and  sets  out 
a  substantial  cause  of  action.  Washington, 
etc..  Turnpike  Road  v.  State,  19  Md.  239. 

44.  Gray  v.  State,  5  Ark.  265;  Davidson 
V.  State,  20  Tex.  649. 

45.  Andrews  v.  Buckbee,  77  Mo.  428; 
Davidson  v.  State,  20  Tex.  649;  Richardson 
v.  Prince  George  Justices,  11  Gratt.  (Va.) 
190. 

46.  Gray  v.  State,  5  Ark.  265;  Nesbit  v. 
Manro,  11  Gill  &  J.  (Md.)  261;  Gregory 
v.  Chadwell,  3  Coldw.  (Tenn.)  390;  Martin 
V.  Gorden,  3  Hayw.  (Tenn.)  173;  Davidson 
V.  State,  20  Tex.  649. 

In  Texas  the  common-law  practice  never 
having  been  adopted,  a  scire  facias  not  con- 
forming to  common-law  precedents,  but  sub- 
stantially notifying  defendant  of  the  obliga- 
tion of  record  sought  to  be  enforced,  and 
to  show  cause,  etc.,  is  all  that  can  be  re- 
quired.   Horn  V.  State,  3  Tex.  190. 

If  founded  on  a  recognizance  the  writ  must 
pursue  the  recognizance  either  literally  or 
substantially,  and  show  in  what  court  or  be- 
fore what  officer  it  was  acknowledged.  Gray 
V.  State,  5  Ark.  265. 

47.  Gregory  v.  Chadwell,  3  Coldw.  (Tenn.) 
390;  Martin  v.  Gorden,  3  Hayw.  (Tenn.) 
173. 

48.  Boyle  v.  Robinson,  7  Harr.  &  J.  (Md.) 
200. 

49.  Nicholson  v.  Patterson,  2  Humphr. 
(Tenn.)  448;  Carson  v.  Richardson,  3  Hayw. 
(Tenn.)  231  (holding  that  a  scire  facias 
need  not  state  the  sum  paid,  or  the  balance 
yet  due  on  the  obligation  of  record,  as  the 
judgment  thereon  can  only  be  that  plaintiff 
have  execution,  and  the  record  shows  for 
how  much  it  ought  to  issue;  and  defendants, 
in  a  plea,  may  state  what  sum  has  been  paid, 
if  they  think  proper)  ;  Dimond  v.  Allen,  1 
Tyler  (Vt.)  10. 

50.  See  Walsh  v.  Haswell,  11  Vt.  85. 

51.  Alabama. —  Lowry  v.  Newsom,  51  Ala. 
570. 

Illinois  — Vesicock  v.  People,  83  111.  331. 
.[73] 


Indiana. —  Berry  v.  McDonald,  7  Blackf. 
371. 

NeiD  York. — ^  Jackson  v.  Tanner,  18  Wend. 
526. 

West  Virginia. —  State  v.  Lambert,  44 
W.  Va.  308,  28  S.  E.  930. 

See  43  Cent.  Dig.  tit.  "  Scire  Facias,"  §  18. 

52.  Constantine  v.  Major,  6  J.  J.  Marsh. 
(Ky.)  621;  Thompson  v.  Dougherty,  3  J.  J. 
Marsh.  (Ky.)  564;  Patrick  v.  Woods,  3  Bibb 
(Ky.)  232;  Pounds  v.  State,  60  Miss.  925; 
Maus  V.  Maus,  5  Watts  (Pa.)' 315;  Burrows 
V.  Heysham,  1  Dall.  (Pa.)  133,  1  L.  ed.  69; 
Smith  V.  Brisbane,  2  Bay  (S.  C.)  557. 

Formal  defects. — Gedney  v.  Com.,  14  Gratt. 
(Va.)  318. 

Clerical  errors. — ^Anthony  v.  Humphries,  9 
Ark.  176,  11  Ark.  663;  Johnson  v.  Goddard, 
19  Ga.  597;  McFadden  i;.  Fortier,  20  111. 
509;  State  Bank  v.  Buckmaster,  1  111.  176; 
Rainey  v.  Com.,  10.  Watts  (Pa.)  343;  Pot- 
ter V.  Grambo,  1  Wkly.  Notes  Cas.  (Pa.) 
484;  Smith  v.  Brisbane,  2  Bay  (S.  C.)  557; 
Tayloe  v.  Wharfield,  23  Fed.  Cas.  No.  13,772, 
2  Cranch  C.  C.  248. 

53.  Patrick  v.  Woods,  3  Bibb  (Ky.)  232; 
Byrne  v.  McPherson,  12  Gill  &  J.  (Md.)  157; 
Nesbit  V.  Manro,  11  Gill  &  J.   (Md.)  261. 

54.  Maryland. —  Hazeldine  v.  Walker,  1 
Harr.  &  J.  487. 

New  Jersey. — Condit  v.  Gregory,  21  N.  J.  L. 
429. 

North  Carolina. —  Williams  v.  Lee,  4  N.  C. 
578. 

Pennsylvania. —  Willard  v.  Norris,  2  Rawle 
56. 

South  Carolina. —  Smith  r.  Brisbane,  1 
Brev.  455. 

See  43  Cent.  Dig.  tit.  "  Scire  Facias,"  §  18. 
Contra. —  Constantine  r.  Major,   6   J.  J. 
Marsh.  (Ky.)  611. 

55.  Johnson  r.  Provincial  Ins.  Co.,  12 
Mich.  216,  86  Am.  Dec.  40  (holding,  how- 
ever, that  where  the  objection  is  purely 
technical,  an  amendment  should  not  be  al- 
lowed to  rectify  it,  to  the  overtlirow  of  sub- 
stantial justice)  ;  State  r.  Cherry,  13  N.  C. 
550  (holding  that  where  the  record  of  a 
scire  facias  brought  in  a  county  court  on 
an  obligation  of  record  taken  tlioroin  and 
the  record  of  the  obligation  ditlered,  the 
county  court  may  amoiul  the  entry  after  ap- 
peal to  the  superior  court), 
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the  cause  of  action  as  well  as  the  form  is  not  allowable.^^  Nor  can  plaintiff  add 
new  parties,  the  necessity  for  whose  joinder  existed  previous  to  the  issuing  of  the 
writ,  or  where  the  statute  of  limitations  has  attached.^"^ 

2.  Plea,  Answer,  and  Demurrer.  A  scire  facias  is  an  action  to  which  defendant 
may  plead  any  legal  matter  of  defense.^^  If  the  obligation  of  record  was  not 
entered  into  by  the  party  sued  on  it  so  as  to  be  obligatory  on  him,  the  objection 
should  be  made  by  plea.^^  If  the  facts  set  up  in  the  writ  are  not  sufficient  to 
constitute  a  cause  of  action,  the  objection  is  properly  raised  by  demurrer.®^  Irregu- 
larities apparent  on  the  face  of  a  scire  facias  may  be  taken  advantage  of  by  motion 
to  quash, or  by  demurrer;  but  whenever  objections  to  the  writ  involve  ques- 
tions of  fact  only,  or  depend  partly  on  matters  of  record  and  partly  on  matters 
in  pais,  such  objections  should  be  presented  by  plea,^^  and  not  by  motion  to  quash. ®^ 
Non-joinder  or  misjoinder  of  defendants,  when  apparent  on  the  face  of  the  writ, 
should  be  taken  advantage  of  by  demurrer;  when  not  so  apparent,  the  defect 
must  be  brought  to  the  notice  of  the  court  by  plea  in  abatement. 


56.  Eckert  f.  Phillips,  4  Pa.  Co.  Ct.  514; 

Howard  v.  McKowen,  2  Browne  (Pa.) 
150. 

57.  Willink  f.  Renwick,  22  Wend.  (N.  Y.) 
608. 

58.  Camp  v.  Small,  44  111.  37;  Dickson 
r.  Wilkinson,  3  How.  (U.  S.)  57,  11  L.  ed. 
491. 

Estoppel  by  failure  to  plead. — As  scire 
facias  is  in  the  nature  of  an  original  action, 
defendant  may  plead  defenses,  and,  if  he 
fails  to  do  so,  he  and  his  privies  are  es- 
topped from  raising  them  afterward.  Had- 
away  v.  Hynson,  89  Md.  305,  43  Atl. 
806. 

59.  Ross  V.  State,  6  Blackf.  (Ind.)  315. 
Nul  tiel  record. —  If  defendant  wishes  to 

deny  the  existence  of  the  record  as  alleged, 
the  proper  plea  is  nul  tiel  record.  Wilson 
V.  State,  6  Blackf.  (Ind.)  212;  Bowie  v. 
Neale,  41  Md.  124.  A  void  record  is  no 
record,  and  a  plea  of  nul  tiel  record  is  there- 
fore properly  sustained.*  Donley  v.  Brown- 
lee,  7  Pa.  St.  109.  If  the  writ  misdescribes 
the  record,  the  proper  plea  is  nul  tiel  record. 
Slaten  v.  People,  21  111.  28;  Moore  v.  Garrett- 
son,  6  Md.  444;  Davis  v.  Norris,  8  Pa.  St. 
122. 

Non  est  factum  is  not  a  proper  plea  to  a 
scire  facias  on  an  obligation  of  record.  Camp 
V.  Small,  44  Ilk  37;  Johnston  v.  People,  31 
in.  469. 

Usury  is  not  a  good  plea  to  scire  facias 
on  a  record.  Camp  v.  Small,  44  111.  37;  Car- 
penter V.  Mooers,  26  111.  162. 

Scire  facias  sur  mortgage  or  mechanic's 
lien. —  Under  the  Pennsylvania  practice  the 
plea  of  nul  tiel  record  to  a  scire  facias  sur 
mortgage  is  a  nullity,  the  scire  facias  beirig 
founded  upon  the  mortgage  aad  not  upon 
the  registry  of  it.  Roberts  v.  Halstead,  9 
Pa.  St.  32,  49  Am.  Dec.  541;  Frear  v. 
Drinker,  8  Pa.  St.  520.  The  proper  plea 
in  denial  of  the  instrument  is  non  est  factum. 
Lancaster  v.  Smith,  67  Pa.  St.  427.  For  the 
same  reason  nul  tiel  record  is  not  a  good 
plea  to  scire  facias  on  a  mechanic's  lien. 
Davis  V.  Church,  1  Watts  &  S.  (Pa.)  240. 
While  the  plea  of  nil  debet  is  technically 
better   (Early  v.  Albertson,  2  Wkly.  Notes 
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Cas.  (Pa.)  541),  non  assumpsit  is  a  proper 
plea  to  a  scire  facias  on  a  mechanic's  lien 
(Early  v.  Albertson,  supra). 

60.  Arkansas. — ^^Trapnall  v.  Terry,  27 
Ark.  70. 

Maryland. —  Bowie  v.  Neal,  41  Md.  124. 

Montana. —  U.  S.  f.  Ensign,  2  Mont.  396. 

Virginia. —  Garland  v.  Ellis,  2  Leigh  555. 

United  States. —  Dickson  v.  Wilkinson,  3 
How.  57,  11  L.  ed.  491. 

Demurrer  brings  up  whole  record. — A  de- 
murrer to  a  scire  facias  only  raises  a  ques- 
tion as  to  the  sufficiency  of  matters  appear- 
ing on  the  record,  or  necessarily  implied  by 
law.  Norfolk  v.  People,  43  111.  9;  State  v. 
Heed,  62  Mo.  559;  State  v.  Potts,  60  Mo. 
368;  State  V.  Randolph,  22  Mo.  474.  In- 
scire  facias  to  enforce  a  judgment  of  for- 
feiture of  a  recognizance,  the  recognizance 
is  not  properly  a  part  of  the  record,  and 
defects  therein  cannot  be  taken  advantage 
of  by  demurrer,  but  only  by  nul  tiel  record. 
State  V.  Rhonimus,  47  Miss.  314;  Fields  v. 
State,  39  Miss.  509;  Ditto  v.  State,  30  Miss. 
126. 

On  demurrer  to  a  plea  in  a  proceeding  by 
scire  facias  the  court  may  look  back  and 
examine  into  the  validity  of  the  writ.  Hicks 
V.  State,  3  Ark.  313. 

Errors  in  matter  of  form  will  not  be  no- 
ticed on  general  demurrer.  McLellan  v.  Cod- 
man,  22  Me.  308.  Thus  a  general  demurrer 
to  a  scire  facias  cannot  reach  a  defect  in 
the  prayer.    Barton  v.  Vanzant,  1  Mo.  192. 

61.  McFadden  v.  Fortier,  20  111.  509; 
Campbell  v.  Booth,  8  Md.  107. 

62.  McFadden  v.  Fortier,  20  111.  509;  Ross 
V.  State,  6  Blackf.   (Ind.)  315. 

63.  Campbell  v.  Booth,  8  Md.  107 ;  Stevens 
V.  Ewer,  2  Mete.  (Mass.)  74. 

64.  Hoover  v.  Davenport,  5  Blackf.  (Ind.) 
230;  Clark  v.  Digges,  5  Gill  (Md.)  109. 

65.  Bowie  v.  Neale,  41  Md.  124;  Parrish 
V.  State,  14  Md.  238;  Nesbit  v.  Manro,  11 
Gill  &  J.  (Md.)  261;  Rex  v.  Chapman,  Anstr. 
811;  Rex  v.  Young,  Anstr.  448.  Compare 
Wilson  V.  State,  6  Blackf.  (Ind.)  212. 

66.  Nesbit  v.  Manro,  11  Gill  &  J.  (Md.) 
261;  McElderry  v.  Smith,  2  Harr.  &  J.  (Md.) 
72;  Cumming  v.  Eden,  1  Cow.  (N.  Y.)  70. 
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3.  Plaintiff's  Response.  If  plaintiff  deems  the  facts  pleaded  by  defendant 
insufficient  in  law  to  constitute  a  valid  defense,  he  should  demur;  ®^  by  replying 
and  joining  issue  on  the  truth  of  the  plea,  he  admits  its  sufficiency  in  law.^^  Where 
the  plea  of  nul  tiel  record  is  entered,  plaintiff  should,  in  his  replication,  reassert 
the  record  on  which  he  relies. 

C.  Parties.  It  has  been  held  that  where  an  obligation  by  two  or  more  is 
several  and  not  joint,  a  joint  scire  facias  against  the  obligors  cannot  be  sustained. 
But  the  better  rule  seems  to  be  that  it  is  no  valid  objection  to  a  scire  facias  that 
the  obligation  on  which  it  is  based  is  several,  and  the  action  joint,  provided  the 
scire  facias  recites  the  obhgation  truly,  and  seeks  to  have  execution  according  to  its 
effect.'^^    If,  however,  the  obligation  be  joint,  the  scire  facias  should  also  be  joint. 

D.  Service  and  Return  of  Writ  —  l.  Service  —  a.  In  General.  At 
common  law  where  the  sheriff  returns  nihil,  plaintiff  must  sue  out  an  alias  scire 
facias. '^^  If  he  returns  nihil  to  the  second  writ,  judgment  may  be  entered.  In 
other  words,  two  returns  of  nihil  are  equivalent  to  service. But  in  modern 
practice  the  writ  of  scire  facias  contains  an  ordinary  clause  of  summons,  and  is 
deemed  to  be  sufficiently  executed  when  served  by  the  sheriff  as  a  writ  of  sum- 
mons.'^^  And  in  some  states  writs  of  scire  facias  are  by  statute  required  to  be 
served  as  writs  of  summons. Statutory  provisions  regarding  service  must  be 


67.  Blackburn  f.  Beall,  21  Md.  208. 

A  motion  for  judgment  notwithstanding  a 
plea  filed  to  a  scire  facias  waives  all  defects 
in  the  form  of  the  plea,  and  is  equivalent  to 
a  general  demurrer  to  the  sufficiency  of  the 
facts  alleged  therein.  Roller  v.  Caruthers, 
5  App.  Cas.  (D.  C.)  368. 

68.  Blackburn  v.  Beall,  21  Md.  208;  Maus 
V.  Maus,  6  Watts  (Pa.)  275. 

69.  Payton  v.  Stuart,  Peck   (Tenn.)  156. 

70.  Indiana. — Lockwood  v.  State,  7  Blackf. 
417;  Chandler  r.  State,  5  Blackf.  471;  Well- 
man  V.  State,  5  Blackf.  343;  Hildreth  i;. 
State,  5  Blackf.  80;  Thompson  v.  State,  4 
Blackf.  188. 

Maryland. —  Parrish  v.  State,  14  Md.  238. 

Ohio. —  State  v.  Gardner,  Tapp.  252. 

Te^cas.— Davidson  v.  State,  20  Tex.  649. 

England. —  Rex  v.  Chapman,  Anstr.  811. 
Contra,  Rex  v.  Young,  Anstr.  448. 

See  43  Cent.  Dig.  tit.  "  Scire  Facias,"  §  15. 

Where  three  persons  became  severally 
bound  for  each  of  three  defendants  they 
cannot  be  joined  in  one  scire  facias.  Gar- 
land V.  Ellis,  2  Leigh  (Va.)  555. 

71.  Alabama. —  Howie  v.  State,  1  Ala.  113. 
Illinois. —  Farris  v  People,  58  111.  26 ;  Chu- 

masero  v.  People,  18  111.  405 ;  Crisman  v. 
People,  8  111.  351;  Sans  V.  People,  8  111.  327. 

Kentucky. —  Madison  v.  Com.,  2  A.  K. 
Marsh.  131. 

Massachusetts. —  Com.  v.  McNeill,  19  Pick. 
127. 

NeW'  Jersey. —  State  v.  Stout,  11  N.  J.  L. 
124. 

New  York. —  People  V.  Corbett,  8  Wend. 
520,  by  statute. 

Tennessee. —  State  v.  Frankgos,  114  Tenn. 
76,  85  S.  W.  79. 

Virginia. —  Caldwell  v.  Com.,  14  Gratt.  698; 
Gedney  v.  Com.,  14  Gratt.  318. 

West  Virginia. —  State  p.  Lambert,  44 
W.  Va.  308,  28  S.  E.  930. 

See  43  Cent.  Dig.  tit.  "  Scire  Facias,"  §  15. 

Against  heirs  and  personal  representatives. 
—  A  joint  scire  facias  may  be  maintained 


against  the  heirs  and  personal  representatives 
of  a  deceased  coobligor.  Calloway  v.  Ew- 
bank,  4  J.  J.  Marsh.  (Ky.)  280. 

72.  Carson  v.  Moore,  23  Tex.  450. 

73.  Grimke  v.  Mayrant,  2  Brev.  (S.  C.) 
202;  4  Inst.  472. 

74.  Illinois. —  Choate  v.  People,  19  111.  63. 
North  Carolina. —  Woodfork  v.  Bromfield, 

5  N.  C.  187. 

Ohio. —  Cowden  v.  Stevenson,  Wright  116. 

Pennsylvania.^  TsLjlor  v.  Young,  71  Pa. 
St.  81 ;  Stevens  v.  North  Pennsylvania  Coal 
Co.,  35  Pa.  St.  265;  Magaw  v.  Stevenson,  1 
Grant  402;  Compher  v.  Anawalt,  2  Watts 
490;  Freemansburg  Bldg.,  etc.,  Assoc.  v.  Bil- 
lig,  30  Pa.  Super.  Ct.  101 ;  Warner  v.  Moore, 
3  Luz.  Leg.  Reg.  108. 

England. —  Ratcliffe's  Case,  Dyer  172a,  73 
Eng.  Reprint  377;  Barret  v.  Cleydon,  Dyer 
168a,  73  Eng.  Reprint  368;  Bromley  v.  Lit- 
tleton, Yelv.  113,  80  Eng.  Reprint  76. 

See  43  Cent.  Dig.  tit.  "  Principal  and 
Surety,"  §  19. 

The  legal  fiction  making  two  returns  of 
nihil  equivalent  to  personal  service  is  appli- 
cable only  to  the  jurisdiction  of  the  forum. 
Weaver  v.  Boggs,  38  Md.  255 ;  Kirk  v.  U.  S., 
137  Fed.  753,  70  C.  C.  A.  187. 

Two  returns  of  "  not  found "  to  a  scire 
facias,  like  two  returns  of  "  nihil,"  are 
equivalent  to  service.  Kearns  r.  State,  3 
Blackf.  (Ind.)  334;  Saffold  r.  State,  60  Miss. 
928;  State  v.  Culp,  39  Mo.  530. 

Scire  facias  against  heirs,  devisees,  and 
terre-tenants. —  The  rule  that  two  nihil s  are 
equal  to  the  return  of  a  scire  feci  applies  to 
a  proceeding  against  heirs,  devisees,  and 
terre-tenants,  provided  they  are  named  in 
the  writ,  but  otlierwise  it  is  not  sufficient  to 
return  nihil.  Gumming  v.  Eden,  1  Cow. 
(N.  Y.)  70. 

75.  Andrews  r.  Buckbee,  77  Mo.  428. 

76.  A7'kansas. —  Hanlv  r.  Adams,  15  Ark. 
232. 

Florida. — ^McCallum  /•.  Culpepi)er,  41  Fla. 
107,  26  So.  187. 
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strictly  construed.''  A  writ  fatally  defective  in  its  service  is  a  nullity,  and  no 
valid  judgment  can  be  entered  thereon.'^ 

b.  Who  May  Serve.  The  writ  may  be  directed  to  and  may  be  served  by  any 
sheriff  in  the  state,  but  ought  to  be  sent  to  the  sheriff  of  the  district  where  defend- 
ant resides,  unless  he  may  be  found  in  another  district.'^  But  where  a  scire  facias 
addressed  to  a  sheriff  of  one  county  is  served  by  the  sheriff  of  another  county, 
the  service  is  a  nullity.^®  Service  of  a  scire  facias  may,  it  has  been  held,  be  made 
by  special  deputy  who  has  not  taken  an  official  oath.^^ 

e.  Waiver  of  Defects  in  Service.  By  appearing  and  pleading  to  the  writ, 
defendant  waives  defects  in  the  service  thereof.  So  written  acknowledgment 
that  the  scire  facias  was  properly  served,  and  by  the  proper  officer,  is  a  waiver 
of  a  defect  in  the  authority  of  the  person  serving  it.^^ 

2.  Return^ — a.  Time  and  Place.  A  writ  of  scire  facias  must  be  returned  to 
the  court  where  the  original  proceedings  are  of  record.^*  The  time  when  the 
writ  shall  be  returnable  is  usually  fixed  by  statutory  provision,  and  if,  on  its 
face,  a  writ  is  not  returnable  within  such  period  so  fixed  by  the  statute,  it  is  void.*^ 
The  writ  cannot  be  made  returnable  instanter]  ordinarily  it  should  be  made 
returnable  on  the  return-day  of  the  next  regular  term  of  court,    provided  a 


Georgia. —  Atwood  i*.  Hirsch,  123  Ga.  734, 
51  S.  E.  742. 

ISfew  York. —  Feeter  v.  McCombs,  1  Wend. 

Pennsylvania. —  Buchannan  v.  Specht,  1 
Phila.  252. 

United  States. —  Bentley  v.  Sevier,  30  Fed. 
Cas.  No.  18,233,  Hempst.  249. 

If  there  is  personal  service  it  must  be  in 
the  same  manner  as  a  summons.  Philadel- 
phia V.  Cooper,  212  Pa.  St.  306,  61  Atl.  926. 

If  personal  service  is  not  made  it  must  be 
by  posting  and  publication.  Philadelphia  v. 
Cooper,  212  Pa.  St.  306,  61  Atl.  926. 

In  Pennsylvania,  notwithstanding  the  act 
of  June  13,  1836,  providing  that  "  a  scire 
facias  shall  be  served  and  returned  in  the 
same  manner  as  a  summons,"  if  service  can- 
not be  made  of  a  scire  facias  it  may  be  re- 
turned "  nihil,"  and  after  two  nihils  judg- 
ment may  be  taken  according  to  the  practice 
prevailing  before  the  passage  of  the  act. 
Chambers  v.  Carson,  2  Whart.  9. 

In  South  Carolina  the  service  must  be  per- 
sonal if  the  defendant  be  within  the  state, 
but,  if  otherwise,  it  must  be  by  posting  a 
rule  at  the  door  of  the  courthouse  pursuant 
to  the  act  of  1792.  Grimke  v.  Mayrant,  2 
Brev.  202. 

Service  on  attorneys. —  A  scire  facias 
against  a  non-resident  may  properly  be  served 
on  parties  who  are  his  attorneys  in  fact, 
although  not  the  attorneys  of  record  in  the 
original  suit.  Fisher  v.  Battaile,  31  Miss. 
471. 

Remedies  by  scire  facias  unknown  to  com- 
mon law. —  Where  the  statute  has  provided 
remedies  by  writ  of  scire  facias,  or  summons 
in  the  nature  of  a  scire  facias,  which  were 
unknown  to  the  common  law,  and  which  are 
of  a  personal  character  merely,  the  same 
must  be  executed,  like  any  other  ordinary 
process,  by  personal  service  on  the  parties. 
McCourtie  v.  Davis,  7  111.  298. 

Effect  of  service  on  persons  not  named  in 
writ. —  Where  the  sheriff  serves  a  scire  facias 
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on  defendant,  and  also  on  persons  not  named 
in  the  writ  as  defendants,  it  does  not  imp'air 
the  writ  or  the  return.  Anthony  v.  Hum- 
phries, 9  Ark.  176. 

Witnesses  unnecessary. —  Under  a  statute 
providing  "  that  the  return  of  a  sheriff  that 
he  has  executed  a  scire  facias  shall  be  suffi- 
cient, though  it  do  not  appear  that  witnesses 
were  present,"  the  service  of  a  scire  facias  is 
good,  although  that  fact  does  not  appear. 
Farley  v.  Nelson,  4  Ala.  183. 

77.  Carswell  v.  Patzowski,  3  Pennew. 
(Del.)  593,  53  Atl.  54;  McCallum  v.  Cul- 
pepper, 41  Fla.  107,  26  So.  187;  Garner  v. 
Hays,  3  Mo.  436 ;  Castner  v.  Styer,  23  N.  J.  L. 
236. 

78.  Philadelphia  v.  Cooper,  212  Pa.  St. 
306,  61  Atl.  926;  Philadelphia  v.  Merz,  28 
Pa.  Super.  Ct.  227. 

79.  Grimke  v.  Mayrant,  2  Brev.  (S.  C.) 
202. 

Service  by  a  constable  is  proper  where  there 
is  no  sheriff  or  coroner  in  the  county.  Gay 
V.  State,  20  Tex.  504. 

80.  Kennedy  v.  People,  15  111.  418. 

81.  Courson  v.  Hixon,  78  111.  339,  holding 
that  it  is  no  objection  to  the  service  of  a 
scire  facias  that  it  was  made  by  a  special 
deputy  who  had  not  taken  an  official  oath, 
where  the  statute  only  requires  that  a  return 
by  such  a  deputy  shall  be  verified  by  his 
affidavit. 

82.  Andrews  v.  Buckbee,  77  Mo.  428. 

A  motion  by  an  attorney  to  quash  the  re- 
turn on  a  scire  facias  issued  against  defend- 
ant is  equivalent  to  an  appearance  by  him. 
Fisher  v.  Battaile,  31  Miss.  471. 

83.  Aycock  v.  Leitner,  29  Ga.  197. 

84.  Grimke  v.  Mayrant,  2  Brev.  (S.  C.) 
202. 

85.  Lavell  v.  McCurdy,  77  Va.  763. 

86.  Jebo  V.  Ewing,  5  Blackf.  (Ind.)  563; 
Young  V.  Colby,  Wright  (Ohio)  85. 

87.  Jebo  V.  Ewing,  5  Blackf.  (Ind.)  563; 
Hackett  v.  Ford,  4  T.  B.  Mon.  (Ky.)  88; 
Bridges  v.  Adams,  32  Md.  577. 
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sufficient  period  would  intervene  between  the  date  of  issuance  and  the  date 
of  return. 

b.  Requisites  and  Sufficiency.  The  return  must  show  service  of  the  writ 
within  the  time  and  in  the  manner  prescribed.®^  Where  the  words  in  which  a 
return  should  be  made  are  prescribed  by  statute,  they  should  be  literally  followed. 
Nevertheless  a  return  will  be  deemed  sufficient  if  the  language  used  will  permit 
such  a  construction.^^  If  the  return  is  required  to  be  verified,  an  unverified 
return  is  insufficient.^^  Falsity  of  the  sheriff's  return  is  no  ground  for  setting 
aside  the  service  of  the  writ;  defendant's  remedy  is  against  the  sheriff  for  a  false 
return.  The  remedy  for  a  defective  return  is  not  a  plea  in  abatement  or  a 
motion  to  quash  the  writ,  but  a  motion  to  quash  the  return.''* 

c.  Amendment.  After  issue  joined  in  scire  facias,  it  is  within  the  discretion 
of  the  court  to  allow  the  officer  serving  the  writ  to  amend  his  return. 

E.  Dismissal  and  Nonsuit.  In  scire  facias  plaintiff  may  in  a  proper  case 
be  nonsuited. When  the  death  of  one  of  two  defendants  to  a  scire  facias  is 
suggested,  it  is  equivalent  to  a  dismissal  of  the  suit  as  to  him.^^ 

F.  Discontinuance  and  Quashing  of  Writ.  Delay  may  work  a  discon- 
tinuance of  a  scire  facias.^®  So  where  service  has  not  been  effected  on  all  defend- 
ants, by  taking  judgment  against  the  others,  the  cause  is,  in  fact  and  in  law, 


88.  See  cases  cited  infra,  this  note. 

In  Kentucky  a  scire  facias  may,  by  the 
statute,  be  executed  any  time  before  the 
return-day.    Patrick  v.  Newel,  1  Bibb  323. 

In  New  York  it  was  once  held  that  there 
must  be  in  all  cases  fifteen  days  between 
the  teste  of  the  first  and  return  of  the  second 
scire  facias.  Little  v.  Woodman,  Col.  Cas. 
60,  Col.  &  C.  Cas.  35. 

In  Ohio  it  is  held  that  there  must  be 
fifteen  days  between  service  and  return. 
Lyon  V.  Randall,  1  Ohio  Dec.  (Reprint)  57. 
Under  the  Justices'  Act  of  1824,  a  scire 
facias  cannot  be  returnable  in  less  than  three 
days.    Young  v.  Colby,  Wright  85. 

in  Virginia  two  days'  interval  is  required 
between  service  and  return.  Green  v.  Thomp- 
son, 1  Patt.  &  H.  427. 

89.  Thomas  v.  State,  62  Miss.  184  (hold- 
ing that  under  a  statute  requiring  service  of 
a  writ  by  delivery  of  a  copy,  a  return  on  a 
writ  of  scire  facias  that  it  has  been  "  exe- 
cuted" by  "reading"  shows  an  illegal  serv- 
ice) ;  Simmons  v.  Wood,  6  Yerg.  (Tenn.) 
518;  Middleton  v.  State,  11  Tex.  255. 

Miss.  Rev.  Code,  p.  490,  art.  73,  requires 
that  a  scire  facias  shall  be  executed  and  re- 
turned in  the  same  manner  as  a  summons, 
which  has  to  be  served  personally  on  de- 
fendant, if  to  be  found,  and  a  true  copy  de- 
livered to  him.  In  view  of  this  requirement, 
a  return,  "  Executed  by  personal  service,"  is 
insufficient.    Davis  t\  Patty,  42  Miss.  509. 

A  palpable  error  in  the  date  of  service 
renders  the  return  bad  and  insufficient  to 
support  judgment.  Philadelphia  v.  New- 
kumet,  11  Pa.  Co.  Ct.  504. 

90.  Matthews  v.  Gordy,  2  Houst.  (Del.) 
573  (holding  that  a  return  to  a  writ  of 
scire  facias  issued  on  a  judgment  "  served  by 
copy  left  at  the  house  of  the  defendant  in 
the  presence  of  his  wife "  is  insufficient  as 
Del.  Rev.  Code,  c.  99,  §  3,  expressly  pre- 
scribes that,  when  it  cannot  be  personally 
served  on  defendant,  return  shall  be  made 
that  it  was  left  at   his  "  usual   plaoe  of 


abode,"  etc.)  ;  Winans  v.  State,  25  Tex. 
Suppl.  175,  holding  that  under  Paschal  Dig. 
art.  1433,  a  sheriff's  return  of  a  scire  facias 
is  defective  if  it  merely  recites  that  he 
"  served "  it.  It  must  show  that  he  deliv- 
ered defendant  a  copy,  etc. 

91.  Chicago  Dock,  etc.,  Co.  v.  Kinzie,  93 
111.  415;  Polnac  v.  State,  46  Tex.  Cr.  70,  80 
S.  W.  381. 

92.  Dennison  v.  Willson,  16  N.  H.  496; 
Henry  v.  Henry,  1  How.  Pr.  (N.  Y.)  167. 

93.  Smith  v.  Hooton,  3  Pa.  Dist.  250. 

94.  Mandeville  v.  McDonald,  16  Fed.  Cas. 
No.  9,013,  3  Cranch  C  C.  631. 

95.  Dennison  v.  Willson,  16  N.  H.  496; 
Mandeville  v.  McDo»ald,  16  Fed.  Cas.  No. 
9,013,  3  Cranch  C.  C.  631. 

Amendment  after  error  brought. —  Leave  to 
amend  a  return  of  scire  facias  after  error 
brought  and  joinder  should  be  granted  on 
condition  of  payment  of  the  costs  of  the 
writ  of  error  if  it  be  non  prose'd  because  of 
the  amendment.  Dennison  v.  Willson,  16 
N.  H.  496. 

If  two  writs  of  scire  facias  be  successively 
issued,  the  returns  on  both  of  which  are  de- 
fective, and  defendant,  after  pleading  spe- 
cially, obtain  leave  to  withdraw  his  plea,  as 
having  been  improvidently  pleaded,  the  court 
ought  not  thereupon  to  permit  the  sheriff  to 
amend  both  his  returns,  but  only  that  on  the 
first  writ,  quashing  the  second  writ,  and  re- 
manding the  cause  to  the  rules  for  further 
proceedings.  Lee  f.  Chilton,  5  Munf.  (Va.) 
407. 

96.  O'Mealey  v.  Wilson,  1  Campb.  482,  10 
Rev.  Rep.  732. 

Dismissal  or  nonsuit  generally  see  Dis- 
missal AND  Nonsuit,  14  Cyc.  387. 

97.  Davidson  r.  Alvord,  3  Ind.  1. 

98.  West  ?•.  Nixon.  3  Grant  (Pa.)  236. 
Under  the  Pennsylvania  practice  the  lapse 

of  two  years  from  return  of  a  scire  facias, 
without  any  ])leading  on  it,  d(H\s  not  work  a 
discontinuance.  Davis  r.  Jones,  12  Serg.  &  R. 
60. 
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discontinued  as  to  those  not  served. Wliere  a  writ  of  scire  facias  is  a  nullity, 
defendant  should  ask  the  court  to  strike  it  off.^ 

G.  Trial  —  l.  In  General.  It  is  irregular  to  try  one  process  in  proceedings 
on  another,  and  it  cannot  be  done.^  On  a  plea  of  nul  tiel  record,  the  issue  thus 
raised  must  be  tried  by  the  court,  and  not  by  the  jury.^  Where  a  scire  facias  issues 
to  make  one  a  party  to  a  judgment,  the  trial  as  to  him  should  be  conducted  as  if 
no  judgment  has  been  rendered  against  his  co-defendant,  and  such  defendant 
has  a  right  to  make  every  defense  which  he  might  have  made  had  he  been  served 
with  summons  and  a  hearing  had  as  to  him  at  the  same  time  that  the  cause  was 
heard  as  to  his  co-defendant.* 

2.  Issues  and  Proof.  A  trial  on  a  scire  facias  without  an  issue  is  erroneous.^ 
Under  the  plea  of  nil  debet,  any  matter  showing  that  nothing  is  due  at  j^he  time 
of  pleading,  as  a  release  or  discharge,  is  admissible.^  Where  nul  tiel  record  is 
pleaded  the  record  only  on  which  the  writ  is  based  can  be  examined.'^ 

3.  Variance.  A  substantial  variance  between  the  obligation  of  record  as 
recited  in  the  writ  and  that  offered  in  evidence,^  or  between  a  pleading  and  the 
evidence  offered  in  support  thereof,^  is  fatal.  But  a  variance  resulting  from  a 
mere  clerical  error  is  immaterial. After  judgment  by  default  on  scire  facias 
advantage  cannot  be  taken  of  a  variance  between  the  scire  facias  and  the  obliga- 
tion of  record  on  which  the  writ  is  based." 

4.  Evidence  —  a.  Burden  of  Proof.  Plaintiff  is  bound  to  show  that  he  is 
entitled  to  maintain  the  writ.^^  Where  defendant  sets  up  a  defense,  the  burden 
is  on  him  to  prove  it.^^ 

b.  Admissibility.  Strictly  speaking,  no  evidence  can  be  heard  on  scire  facias 
other  than  the  record  declared  on.^*  Defendant  cannot  show,  in  order  to  reduce  the 
damages,  that  the  adjudication  of  the  court  in  the  original  action  was  erroneous. 

5.  Profert  and  Oyer.  Profert  of  a  record  must  be  made  in  a  scire  facias. 
Profert  of  books  in  a  clerk's  office  is  not  sufficient. Oyer  of  the  record  on  which 
the  writ  is  founded  is  not  demandable.^^ 

H.  Judgment  —  l.  In  General  —  a.  Nature.  On  a  scire  facias  the  court 
will  give  judgment  according  to  law,  and  not  according  to  the  prayer  of  plain- 


99.  State  v.  Hinson,  4  Ala.  671,  holding 
further  that  it  is  unnecessary  to  enter  a 
formal  discontinuance  as  to  those  on  whom 
service  has  not  been  effected. 

1.  West  V.  Nixon,  3  Grant  (Pa.)  236. 
Writs  held  properly  quashed. —  A  writ  of 

scire  facias  which  summoned  defendants  "  be- 
fore the  ...  of  our  said  circuit  court "  (Raub 
V.  Otterback,  89  Va.  645,  16  S.  E.  933),  or 
which  was  returnable  at  rules  "  on  the  first 
day  of  the  next  term,  June  term,  1889,"  the 
first  day  of  which,  according  to  the  notice  of 
the  writ,  was  "  the  second  Monday "  of  June, 
whereas  there  were  no  rules  until  the  third 
Monday  (Raub  V.  Otterback,  supra),  is  prop- 
erly quashed. 

2.  West  V.  Nixon,  3  Grant  (Pa.)  236,  hold- 
ing that  it  is  irregular  to  try  the  sufficiency 
of  a  scire  facias  in  proceedings  on  an  alias 
scire  facias  issued  without  the  interval  of  a 
term,  and  when  there  is  an  appearance  to  it, 
and  it  cannot  be  done. 

3.  Merkle  v.  Bolles,  6  Blackf.  (Ind.)  288; 
White  V.  Elkin,  6  Blackf.  (Ind.)  123;  Dim- 
mick  V.  Leath,  5  Kulp  (Pa.)  255;  Jeremy  v. 
Edwards,  2  Kulp  (Pa.)  435;  Oliver  v.  Foster, 
3  Pa.  L.  J.  Rep.  388. 

4.  Ryder  r.  Glover,  4  111.  547;  Lasman  v. 
Harts,"  112  111.  App.  82. 

5.  Shiel  V.  Ferriter,  7  Blackf.  (Ind.)  574. 

[V,  F] 


6.  Becker  v.  People,  164  111.  267,  45  N.  E. 
500. 

7.  Bergen  v.  Williams,  3  Fed.  Gas.  No. 
1,340,  4  McLean  125. 

8.  Bolinger  ?;.  Fowler,  14  Ark. .  27  (as  to 
date)  ;  Farris  v.  People,  58  111.  26;  Smith  V. 
State,  76  Miss.  728,  25  So.  491  (as  to  date)  ; 
Bailey  i".  State,  (Tex.  Cr.  App.  1893)  22 
S.  W.  40  (as  to  date). 

Variance  held  not  fatal. —  Hersch  v.  Groff,  2 
Watts  &  S.  (Pa.)  449. 

9.  Earle  v.  Earle,  20  N.  J.  L.  347,  holding 
that  a  plea  of  payment  is  not  supported  by 
evidence  of  a  bargain  and  sale  of  lands  unless 
it  has  been  consummated. 

10.  Hollistcr  ?;.  U.  S.,  145  Fed.  773,  76 
C.  C.  A.  337. 

'll.  Saffold  V.  State,  60  Miss.  928. 

12.  Lasman  v.  Harts,  112  111.  App.  82; 
Barry  v.  Hoffman,  6  Md.  78. 

13.  Smith  f.  Burnet,  17  N.  J.  Eq.  40. 

14.  Chestnut  v.  Chestnut,  77  111.  346;  Hol- 
lister  V.  U.  S.,  145  Fed.  773,  76  C.  C.  A.  337; 
Kenosha,  etc.,  R.  Co.  v.  Sperry,  14  Fed.  Cas. 
No.  7,712. 

15.  Woods  V.  Cooke,  61  Me.  215. 

16.  Cowden  r.  Starr,  Wright  (Ohio)  115, 
as  the  profert  may  or  may  not  be  of  a  record. 

17.  Slaten  v.  People,  21  111.  28. 

18.  For  form  of  judgment  on  scire  facias 


SCIRE  FACIAS 


[35  Cyc]  1159 


tiff.^^  No  new  judgment  should  be  entered;  the  judgment  should  be  that  plain- 
tiff have  execution,^^  and  it  is  error  to  render  judgment  for  debt  and  damages.^^ 

b.  Joint  or  Several.  By  the  weight  of  authority  a  joint  scire  facias  may  be 
maintained  on  a  several  obligation  of  record,  but  judgment  should  be  rendered 
to  have  execution  according  to  the  effect  thereof.^^  If  a  recognizance  is  joint 
■and  several,  and  a  scire  facias  thereon  is  served  on  one  or  more,  and  returned 
nihil  as  to  the  others,  judgment  may  be  rendered  against  those  served,  and  execu- 
tion may  issue  thereon.^*  But  judgment  is  not  warranted  until  there  is  service, 
or  two  nihils,  as  to  those  against  whom  judgment  is  rendered. And  if  the  scire 
facias  is  against  two  defendants,  and  service  is  only  had  on  one,  judgment  against 
both  is  held  to  be  irregular.^^ 

e.  Time  of  Rendering  Judgment.    It  has  been  held  that  a  statute  which  directs 
that  no  judgment  shall  be  rendered  at  the  appearance  term  in  any  suit  for  the 
purpose  of  collecting  money  does  not  apply  to  suits  commenced  by  scire  facias. 
If  there  be  no  plea  filed,  judgment  may  be  rendered  at  the  first  term.^^ 

d.  Effect  of  Judgment.  A  judgment  on  scire  facias  is  of  the  same  force  as 
any  other,  and  a  defendant  cannot  avail  himself  of  his  own  neglect  or  omission 
as  a  ground  on  which  afterward  to  ask  relief  in  equity.^^  If  he  seeks  relief  from 
a  judgment  against  him,  he  must  swear  to  the  merits. 

2.  Default  Judgment.  If,  after  two  returns  of  nihil,  defendant  does  not 
appear  within  the  period  fixed  by  statute,  judgment  by  default  may  be  taken. 


see  Brown  v.  Chesapeake,  etc.,  Canal  Co.,  4 
Fed.  770,  4  Hughes  584. 

19.  Snowden  v.  State,  8  Mo.  483. 

20.  Denegre  v.  Haun,  13  Iowa  240;  Ingra- 
ham  V.  Champion,  84  Wis.  235,  54  N.  W. 
398. 

/  21.  Illinois. —  Waterbury  Nat.  Bank  v. 
Reed,  231  III,  246,  83  N. -E.  188. 

loiva. —  Denegre  v.  Haun,  13  Iowa  240; 
Von  Puhl  V.  Rucker,  6  Iowa  187. 

Kentucky/. —  Fowler  v.  Com.,  4  T.  B.  Mon. 
128;  Davis  v.  Com.,  4  T.  B.  Mon.  113. 

Missouri. —  Humphreys  v.  Lundy,  37  Mo. 
320  [quoted  and  approved  in  Sutton  v.  Cole, 
155  Mo.  206,  55  S.  W.  1052];  Trimble  v. 
Elkin,  88  Mo.  App.  229. 

Weiv  Jersey. —  Boylan  v.  Anderson,  3  N.  J. 
L.  529. 

Tennessee. —  Payton  v.  Stuart,  Peck  156. 

Texas.— Bullock  v.  Ballew,  9  Tex.  498; 
Camp  V.  Gainer,  8  Tex.  372. 

Vermont. —  Betts  v.  Johnson,  68  Vt.  549, 
35  Atl.  489. 

Virginia. —  Lavell  v.  McCurdy,  77  Va.  763. 

Wisconsin. —  Ingraham  v.  Champion,  84 
Wis.  235,  54  N.  W.  398. 

See  43  Cent.  Dig.  tit.  "  Scire  Facias,"  §  24. 

A  judgment  that  plaintiff  recover  instead 
of  have  execution  is  informal,  but  not  erro- 
neous. Fowler  v.  Com.,  4  T,  B.  Mon.  (Ky.) 
128. 

22.  Payton  v.  Stuart,  Peck  (Tenn.)  156; 
Camp  V.  Gainer,  8  Tex.  372;  Lavell  v.  Mc- 
Curdy, 77  Va.  763. 

23.  Fowler  v.  Com.,  4  T.  B.  Mon.  (Ky.) 
128;  Madison  V.  Com.,  2  A.  K.  Marsh.  (Ky.) 
131;  Dean  v.  State,  2  Sm.  &  M.  (Miss.) 
200.  But  see  supra,  V,  C,  and  cases  there 
cited. 

24.  Colorado. —  People  v.  Mellor,  2  Colo. 
705;  Chase  v.  People,  2  Colo.  528. 

Illinois.— Stokefi  v.  People,  G3  111.  489; 
Wheeler  v.  People,  39  111.  430;  Musselman  v. 


People,  15  111.  51;  McFarlan  v.  People,  13 
111.  9 ;  Passfield  v.  People,  8  111.  406 ;  Sans  V. 
People,  8  111.  327;  Alley  v.  People,  6  111.  109, 
holding  that  no  judgment  can  be  entered 
until  there  has  been  service  on  all  the  de- 
fendants or  two  nihils  overruled. 

Indiana. —  Adair  v.  State,  1  Blackf.  200. 

Kentucky. —  Fowler  v.  Com.,  4  T.  B.  Mon. 
128. 

Mississippi. —  Saffold  v.  State,  60  Miss.  928. 
Missouri. —  State  v.  Woerner,  33  Mo.  216. 
See  43  Cent.  Dig.  tit.  "  Scire  Facias,"  §  24. 

25.  Stokes-  v.  People,  63  III.  489. 

26.  Breckenridge  v.  Mellon,  1  How.  (Miss.) 
273.  Contra,  Corning  v.  Shepard,  3  How.  Pr. 
(N.  Y. )  16,  holding  that  judgment  should  be 
entered  against  all,  under  the  provisions  of 
the  statute,  although  the  process  has  not 
been  served  on  all. 

27.  Walker  t*.  Massey,  10  Ala.  30,  holding 
that  such  an  act  is  intended  to  affect  suits 
only  in  which  previously  a  judgment  final  by 
default  might  be  taken  unless  a  defense  is 
interposed,  and  therefore  suits  commenced  by 
scire  facias  are  not  controlled  by  it. 

28.  Unterrein  r.  McLane,  10  Mo.  343. 

29.  Thompson  v.  Hammond,  1  Edw.  (X.  Y.) 
497. 

30.  Hammond  v.  Harris,  2  How.  Pr.  (N.  Y.) 
115. 

31.  Smith  r.  State,  76  Miss.  728,  25  So. 
491  (holding,  however,  that  a  judgment  final 
on  a  scire  facias  is  erroneous,  where  the  scire 
facias  was  not  served,  or  two  writs  returned 
"Not  found,"  as  required  bv  Code  (1892), 
§  1396);  Forest  r.  Price,  37*  N.  J.  L.  177; 
Spencer  v.  Webb,  Col.  Cas.  (N.  Y.)  194,  Col. 
&  C.  Cas.  114;  Freemansburg  Bldg.,  etc.. 
Assoc.  r.  Billig.  30  Pa.  Sn])or.  Ct.  loi. 

If  defendant  neither  pleads  nor  demurs, 
judgment  by  default  may  be  taken  against 
iiim.  Dickson  r.  Wilkinson,  3  How.  (U.  S.) 
57,  11  L.  ed.  491. 

[V,  H,  2] 
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But  in  such  a  case,  the  record  of  judgment  must  show  that  all  the  steps  pre- 
scribed by  the  statute  to  give  the  court  jurisdiction  of  his  person  were  had 
before  the  default  was  entered,  or  the  proceedings  will  be  set  aside. This  rule 
does  not  prevent  the  exercise  by  the  court  of  its  equitable  powers  to  open  the 
judgment  where  justice  requires  it,^^  and  prompt  apphcation  is  made.^*  A  default 
admits  the  truth  of  the  averments  in  a  scire  facias.^^ 

I.  Appeal  and  Error  —  l.  In  General.  The  judgment  upon  a  scire  facias 
awarding  execution  is  a  final  judgment  from  which  an  appeal  Hes.^^  Scire  facias 
cases  are  governed  by  the  same  rules  on  appeal  as  civil  cases. The  decision  of 
che  lower  court  can  be  reviewed  only  by  means  of  a  bill  of  exceptions,  setting 
forth  the  record  offered,  and  the  ruling  thereon,  to  which  exception  is  taken.^^ 
On  appeal  from  an  order  overruling  a  demurrer  to  a  scire  facias,  the  inquiry  is 
limited  to  the  causes  of  demurrer  specially  assigned.^^  Since  the  office  of  a  scire 
facias  is  both  that  of  declaration  and  process,  the  record  should  show,  not  by 


Time  of  entering  judgment. —  Miss.  Rev. 
Code,  p.  503,  art.  150,  provides  that  defendant 
shall  have  leave  to  plead  from  the  first  to 
the  third  day  of  the  term,  and,  if  there  is  no 
plea  in  by  the  fourth  day,  judgment  by  de- 
fault may  be  taken;  and  hence  it  is  error 
to  take  judgment  by  default  on  the  return  of 
a  scire  facias  on  the  first  day  of  the  term. 
Davis  t*.  Patty,  42  Miss.  509.  In  the  absence 
of  a  statute  or  rule  of  court  governing  the 
question,  judgment  by  default  may  be  en- 
tered at  the  return-term  of  the  writ.  Knight 
f.  Bunker,  7  Ohio  St.  77;  Hill  Kling,  4 
Ohio  135;  Williamson  'c.  Crawford,  7  Gratt. 
(Va.)  202. 

Default  sufficient  foundation  for  award  of 
execution. —  Williamson  v.  Crawford,  7  Gratt. 
(Va.)  202. 

32.  Corning  x,.  Shepard,  3  How.  Pr.  (N.Y.) 
16;  Middleton  i;.  State,  11  Tex.  255,  holding 
that  to  authorize  a  judgment  by  default,  it 
must  appear  that  service  of  the  writ  was 
legally  made  upon  defendant. 

33.  Compher  i;.  Anawalt,  2  Watts  (Pa.) 
490;  Freemansburg  Bldg.,  etc..  Assoc.  v.  Bil- 
lig,  30  Pa.  Super.  Ct.  101. 

If  tender  is  alleged  as  a  ground  for  opening 
the  judgment,  the  evidence  to  establish  it 
must  be  clear  and  satisfactory,  and  it  must 
be  shown  to  have  been  kept  good.  Freemans- 
burg Bldg.,  etc.,  Assoc.  v.  Billig,  30  Pa.  Super. 
Ct.  101. 

If  it  is  clear  that  defendant  has  no  defense, 

and  if  the  judgment,  when  finally  entered  for 
plaintifi",  must  be  in  its  present  form,  in  con- 
sequence of  what  has  transpired  since  the 
suit  was  commenced,  such  motion  will  be  de- 
nied. Corning  v.  Shepard,  3  How.  Pr.  (N.  Y.) 
16. 

34.  Freemansburg  Bldg.,  etc.,  Assoc.  v.  Bil- 
lig, 30  Pa.  Super.  Ct.  101. 

If  laches  in  moving  to  correct  the  error 
exist,  a  motion  to  set  aside  the  default  will 
be  denied.  Corning  Shepard,  3  How.  Pr. 
(N.  Y.)  16. 

35.  Rietzell  w  People,  72  111.  416;  Garri- 
son i;.  People,  21  111.  535. 

36.  State  r.  Woerner,  33  Mo.  216. 
Judgment  rendered  by  justice  of  the  peace. 

— An  appeal  may  be  had  from  a  judgment 
rendered  by  a  justice  of  the  peace  on  a  writ 
of  scire  facias.    Gilson  f.  Gay,  10  Vt.  326. 

[V,  H,  2] 


Scire  facias  is  a  "  suit  at  law,"  within  the 
meaning  of  the  charter  of  the  city  of  Hart- 
ford, which  provides  for  an  appeal  in  such 
suits  from  the  city  court  to  the  superior 
court.  White  x>.  Washington  School  Dist.,  45 
Conn.  59. 

The  issue  on  the  plea  of  nul  tiel  record 

includes  two  questions:  One  of  fact,  as  to 
the  existence  of  the  record,  from  the  decision 
of  which  in  the  court  below  there  is  no  ap- 
peal; and  the  other  of  law  as  to  its  legal 
effect,  deducible  from  such  fact,  from  the  de- 
cision of  which  there  is  an  appeal.  Simpson 
f.  Simpson,  63  N.  C.  534;  Trice  Xi.  Turrentine, 
35  N.  C.  212. 

In  a  writ  of  error  coram  nobis  to  correct 
a  judgment  of  fiat,  the  error  assigned  was 
that  the  scire  facias  recited  a  record  which 
had  no  existence.  The  court  sustained  a  de- 
murrer to  this  assignment,  and  gave  judg- 
ment for  defendant  in  error.  It  was  held 
that,  whether  this  be  an  error  of  law  or  of 
fact,  the  ruling  must  be  sustained,  for,  if  it 
be  error  of  law,  the  writ  coram  nobis  did  not 
apply,  and  if  of  fact,  there  was  nothing  to 
correct,  as  the  scire  facias  set  out  a  record 
justifying  the  judgment.  Bridendolph  V/. 
Zeller,  3  Md.  325. 

37.  Wolf  V.  State,  (Tex.  Cr.  App.  1905) 
85  S.  W.  17;  Bringhurst  i;.  State,  (Tex.  Cr. 
App.  1896)  37  S.  W.  757,  as  to  filing  briefs. 

38.  Hannah  Carrington,  8  Ark.  117 
(holding  that  where  the  record  only  shows 
the  finding  for  defendant  on  the  plea  of 
nul  tiel  record,  and  a  judgment  in  accordance 
therewith,  nothing  appears  by  which  to  ques- 
tion the  decision  of  the  court  below,  and  it 
must  be  affirmed)  ;  Otterback  i;.  Patch,  5 
App.  Cas.  (D.  C.)  69;  McKnew  f.  Duvall,  45 
Md.  501. 

Where  the  court  rejects  the  record  offered 
in  evidence  by  plaintiff,  the  supreme  court 
will  presume  in  favor  of  the  correctness  of 
the  decision  until  plaintiff  in  error  shows  to 
it  the  particular  wherein  the  court  below 
erred.  Bolinger  t;.  Fowler,  14  Ark.  27.  That 
court  cannot  know  what  record  may  have  re- 
mained in  the  court  below,  except  so  far  as 
the  bill  of  exceptions  may  make  it  a  part  of 
the  record  sent  to  such  court.  Bolinger  V. 
Fowler,  supra. 

39.  Lowry  v.  Newsom,  51  Ala.  570. 
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recital,  but  by  giving  a  copy  of  it,  that  the  writ  was  actually  issued,  or  the  judg- 
ment on  it  will  be  reversed. Defects  of  an  insufficient  scire  facias  cannot  be 
reached  in  error  where  the  record  shows  a  judgment  on  plea  withdrawn/^ 
Where  the  whole  case  is  not  brought  up  on  appeal,  so  that  further  proceedings 
are  necessary  in  the  lower  court,  it  is  proper  to  award  a  procedendo. 

2.  In  Criminal  Cases.  Where  a  scire  facias  proceeding  is  a  criminal  case,  the 
state  has  no  right  of  appeal  from  an  adverse  judgment  therein. 

J.  Costs.  By  the  common  law,  no  costs  were  given  in  actions  of  scire  facias; 
the  courts  have  no  power  to  order  their  payment  unless  authorized  by  statute.^* 
Unless  specially  provided  for  by  some  local  statute,  which  is  usually  the  case,''^ 
costs  in  all  actions  of  scire  facias  are  regulated  by  the  statute  8  &  9  Wm.  III.*^  An 
issue  to  determine  the  question  of  costs  alone  will  not  be  allowed.^^ 


SCIRE  LEGES  NON  HOC  EST  VERBA  EARUM  TENERE,  SED  VIM  AC  POTES- 
TATEM.  A  maxim  meaning  "  To  know  the  laws  is  not  to  observe  their  mere 
words,  but  their  force  and  power;  [that  is,  the  essential  meaning  in  which  their 
efficacy  resides]."  ^ 

Scire  PROPRIE  est  rem  RATIONE  ET  per  CAUSAM  COGNOSCERE.   a  maxim 
meaning  ^'  To  know  a  thing  properly  is  to  understand  its  reason  and  cause."  ^ 
SCOLD.    See  Common  Scold,  8  Cyc.  392. 
Scope.    Design,  aim,  or  purpose,  intention.^ 


40.  Campbell  v.  People,  22  111.  234. 

41.  Clements  v.  Johnson,  3  Stew.  &  P. 
(Ala.)  269,  holding  that  in  such  case  th& 
court  will  presume  the  existence  of  a  plea 
competent  to  reach  the  defects  of  the  writ, 
although  the  form  of  the  plea  be  not  shown 
in  the  record. 

42.  Overton  v.  Abbott,  61  N.  C.  293. 

43.  State  v.  French,  (Tex.  Cr.  App.  1904) 
80  S.  W.  1007. 

44.  See  Costs,  11  Cyc.  24,  25.  See  McCoy 
V.  Loughery,  2  Wkly.  Notes  Cas.  (Pa.)  521. 

45.  See  cases  cited  infra,  this  note. 

In  Alabama  the  general  law  regulating 
costs  applies  to  suits  by  scire  facias.  Hanson 
i-.  Jacks,  22  Ala.  549. 

Under  N.  J.  Pr.  Act,  §  276,  providing  that, 
in  suits  on  any  writ  of  scire  facias,  plaintiff 
obtaining  judgment  or  award  of  execution 
after  plea  pleaded  or  demurrer  joined  therein 
shall  recover  his  costs,  where  judgment  has 
been  obtained  for  the  penalty  of  a  bond  for 
non-performance  of  covenants  or  agreements, 
and  execution  is  awarded  on  scire  facias  set- 
ting up  further  breaches,  costs  will  be  taxed, 
although  there  was  no  plea  pleaded  nor  de- 
murrer joined.  State  v.  Franke,  51  N.  J.  L. 
410,  17  Atl.  1078. 

Under  2  N.  Y.  Rev.  St.  p.  613,  §  3,  where  a 
scire  facias  is  prosecuted  in  good  faith  in  a 
proper  case,  costs  follow  the  judgment,  be  the 
amount  of  recovery  ever  so  small.  Hoyt  v. 
Blain,  12  Wend.  188.  A  nolle  prosequi  is 
equivalent  to  a  discontinuance  as  far  as  the 
payment  of  costs  is  concerned.  Morton  v. 
Croghan's  Terre-Tenants,  20  Johns.  106. 

Costs  on  amendment. —  If  a  writ  has  been 
amended  by  striking  out  the  name  of  one  of 
plaintiffs,  on  terms  which  have  been  complied 
with,  defendant  at  the  termination  of  tlie  case 
is  not  entitled  to  tax  costs  against  plaintiff 
whose  name  was  thus  stricken  out.  Richard- 
son V.  Wolcott,  10  Allen  (Mass.)  439. 


Attorney's  fees. —  Under  the  Alabama  stat- 
ute of  1812,  in  regard  to  fees  in  general,  an 
attorney  may  claim  a  fee  of  six  dollars  for  the 
successful  prosecution  of  a  proceeding  by  scire 
facias,  such  fee  to  be  taxed  in  the  bill  of  costs. 
Smith  V.  State,  7  Port.  (Ala.)  492. 

46.  See  cases  cited  infra,  this  note. 
Under  8  &  9  William  III,  c.  11,  plaintiff 

may  recover  his  costs,  but  only  after  "  plea 
pleaded  or  demurrer  joined."  McCoy  v. 
Loughery,  2  Wkly.  Notes  Cas.  (Pa.)  521. 
The  section  expressly  embraces  "  all  suits 
upon  any  writ  or  writs  of  scire  facias  "  but 
refers  merely  to  civil  suits.  Rex  v.  Corum, 
Anstr.  50;  Rex  v.  Bingham,  1  Cromp.  &  J. 
379,  1  Dowl.  P.  C.  280,  1  Tyrw.  262  (holding 
that  in  scire  facias  against  the  conusor  of  a 
recognizance  to  the  crown,  no  costs  are  re- 
coverable by  the  defendant,  although  he  suc- 
ceeds on  demurrer  and  in  error);  Rex  r.  Miles, 
7  T.  R.  367,  101  Eng.  Reprint  1024  (holding 
that  such  statute  did  not  extend  to  a  scire 
facias  to  repeal  a  patent  prosecuted  in  the 
name  of  the  king) . 

In  Pennsylvania  there  is  no  other  statute 
on  the  subject  and  costs  are  taxable  on  every 
proceeding  by  scire  facias  as  if  it  were  an 
original  action.  Haskins  f.  Low,  17  Pa.  St. 
64. 

47.  McCoy  v.  Loughery,  2  Wkly.  Notes  Cas. 
(Pa.)  521,  holding  that,  where,  before  plea 
pleaded  or  demurrer  joined,  the  debt  is  paid 
with  interest,  it  would  be  useless  to  permit 
the  case  to  go  to  the  jury  on  the  question  of 
costs. 

1.  Black  L.  Diet,  [ciiing  Dig.  1,  3,  17;  1 
Kent  Comm.  4621. 

Applied  in :  Livesey  v.  Omaha  Hotel  Co..  5 
Nebr.  50,  73 ;  Barnes  v.  Buck,  1  Lans.  (N.  Y.) 
268,  270. 

2.  Morgan  Leg.  Max.  [citing  Coke  Litt. 
183]. 

3.  Linblom  v.  Ramsay,  75  111.  246,  251. 

Lv.JJ 


1162    [35Cye.]  BOOT —SCREENED  COAL 


Scot,    a  term  commonly  applied  to  sewer's  rates  on  marsh  lands.* 

Scot  and  lot.  a  customary  contribution  laid  on  all  subjects  according  to 
their  ability ;  ^  certain  duties  which  must  be  paid  by  those  who  claim  to  exercise 
the  elective  franchise  within  cities  and  boroughs  before  they  are  entitled  to  vote.^ 

Scouts.  Persons  who  in  time  of  war  are  sent  out  to  gain  information  and 
bring  in  tidings  of  the  movements  and  conditions  of  the  enemy ."^ 

Scow.  A  certain  kind  of  vessel.^  (See  Admiralty,  1  Cyc.  823  note  16; 
Maritime  Liens,  26  Cyc.  754.) 

Scrambling  possession.  A  possession  without  any  savor  of  the  legitimate 
enjoyment  of  property  rights,  and  neither  sought  nor  secured  on  any  such  account, 
but  which  is  only  scrambled  for  by  one  party  or  by  both  because  of  some  supposed 
advantage  it  may  command  in  a  pending  struggle;^  a  struggle  for  possession  on 
the  land  itself,  not  such  a  contest  as  is  waged  in  the  courts. (Scrambling  Pos- 
session: Sufficiency  to  Sustain  Action  For  Forcible  Entry  and  Detainer,  see 
Forcible  Entry  and  Detainer,  19  Cyc.  1132.) 

Scramming  contract.  One  that  confers  the  right  to  mine  and  gather  such 
ore  as  may  be  left  within  the  limits  of  a  mine  or  pit  that  has  been  opened  and 
mined  before. 

Scrape.  A  term  used  to  designate  crude  turpentine  which  is  formed  on  the 
body  of  a  tree.^^ 

Scrap  iron.  All  waste  or  refuse  iron  which  has  been  in  actual  use  and  is 
only  fit  for  remamifacture.^^ 

Scrap  tobacco.  The  part  that  falls  when  stripping  the  tobacco  to  prepare 
the  leaf  to  go  into  the  cigar.^* 

SCRAWL.    See  Scroll,  posi,  p.  1163. 

Screened  coal.  Coal  which  has  been  passed  through  screens  no  matter 
what  its  size.^^    (See  also  Coal,  7  Cyc.  266.) 


"  Scope  of  agency  "  see  Whaley  v.  Duncan, 
47  S.  C.  139,  148,  25  S.  E.  54;  Matheson  f. 
Rice,  116  Wis.  328,  333,  92  N.  W.  1109. 

**  Scope  of  authority  "  see  Macon  First  Nat. 
Bank  f.  Nelson,  38  Ga.  391,  402,  95  Am. 
Dec.  400;  Fitzgerald  f.  Fitzgerald,  etc., 
Constr.  Co.,  44  Nebr.  463,  475,  62  N.  W. 
899. 

"  Scope  "  of  business  refers  to  what  is  rea- 
sonably necessary  for  tlie  successful  con- 
duct of  the  business,  measured  by  the  nature 
of  the  business  and  the  usages  of  those 
engaged  in  the  same  occupation  in  the  same 
locality.  Sparks  v.  Flannery,  104  Ga.  323, 
326,  30  S.  E.  823.  Used  with  relation  to 
the  power  of  partners  includes  what  is  rea- 
sonably necessary  to  the  successful  conduct 
of  the  business  in  which  they  are  actually 
engaged.  See  Brooks-Waterfield  Co.  I',  Jack- 
son, 53  S.  W.  41,  42,  21  Ky.  L.  Rep.  854. 

"  Scope "  of  employment  of  railroad  serv- 
ants is  the  extent,  or  so  to  speak,  the  sweep, 
of  their  authority.  Southern  R.  Co.  f.  Wild- 
man,  119  Ala.  565,  571,  24  So.  764.  Acting 
within  general  scope  of  employment  means 
while  on  duty.  See  Palmer  f.  Winston- 
Salem  R.,  etc.,  Co.,  131  N.  C.  250,  253,  42 
S.  E.  604.  See  also  Mastek  and  Seevant, 
26  Cyc.  1283,  1525;  Railroads,  33  Cyc. 
635. 

4.  Waller  i:.  Andrews,  1  H.  &  H.  87,  89,  7 
L.  J.  Exch.  67,  3  M.  &  W.  312. 

5.  Frieszleben  Shallcross,  9  Houst.  (Del.) 
1,  61,  19  Ath  576,  8  L.  R.  A.  337;  Waller 
1-.  Andrews,  1  H.  &  H.  87,  89,  7  L.  J.  Exch. 
67,  3  M.  &  W.  312. 

6.  McCafferty  f.  Guyer,  59  Pa.  St.  109,  116. 


7.  Vaughn  State,  3  Coldw.  (Tenn.)  102, 
107. 

8.  Adams  f.  Farmer,.  1  E.  D.  Smith  (N.  Y.) 
588,  589;  Endner  i".  Greco,  3  Fed.  411,  413; 
The  Hezekiah  Baldwin,  12  Fed.  Cas.  No. 
6,449,  8  Ben.  556,  557, 

9.  Dyer  %.  Reitz,  14  Mo.  App.  45,  46. 

10.  Spiers  r.  Duane,  54  Cal.  176,  177. 

Possession  obtained  by  a  landlord  by  seiz- 
ing the  tenant  and  throwing  him  to  the 
ground  and  holding  him  there  while  his 
father  enters  the  property  and  locks  and 
bolts  the  doors,  is  what  books  characterize 
as  "  scrambling  possession "  and  confers  no 
rights  whatever  on  the  landlord,  and  par- 
ticularly no  right  to  defend  the  possession 
thus  gained  by  further  acts  of  violence  and 
force.  Lobdell  f.  Keene,  85  Minn.  90,  97, 
88  N.  W.  426. 

11.  Davie  i".  Liunbermans'  Min.  Co.,  93 
Mich.  491,  493,  53  N.  W.  625,  24  L.  R.  A. 
357. 

12.  Lewis  ij.  McNatt,  65  N.  C.  63,  65,  where 
it  is  said  to  be  personal  property,  and  be- 
longs to  the  person  who  has  lawfully  pro- 
duced it  by  cultivation. 

13.  Schlesinger  v.  Beard,  120  U.  S.  264, 
267,  7  S.  Ct.  546,  30  L.  ed.  656. 

It  does  not  include  iron  rails  that  have 
never  been  in  use,  although  they  are  old  and 
rusty  and  are  in  fact  intended  by  the  im- 
porter to  be  manufactured.  Dwight  i*.  Mer- 
ritt,  140  U.  S.  213,  214,  11  S.  Ct.  768,  35 
L.  ed.  450. 

14.  U.  S.  f.  Schroeder,  93  Fed.  448,  449,  35 
C.  C.  A.  376. 

15.  Mercer  Min.,  etc.,  Co.  %.  McKes,  77 


so  EE  WED  — S.  E. 


[35  Cyc]  1163 


Screwed.    Fastened  with  screws,  pressed  with  screws,  forced. 

SCRIBERE  EST  AGERE.    A  maxim  meaning  "  To  write  is  to  act." 

Scrip.  Warrants  or  other  hke  orders  drawn  on  the  city  treasurer. (Scrip: 
As  Subject  to  Replevin,  see  Replevin,  34  Cyc.  1359.  Evidencing  Debt  of  State, 
see  States.  For  Pubhc  Lands,  see  Public  Lands,  32  Cyc.  886  note  53,  822 
note  14.  Issuing  to  Circulate  as  Money,  see  Corporations,  10  Cyc.  1117.  Lands 
Subject  to  Entry  and  Purchase  by,  see  Mines  and  Minerals,  27  Cyc.  550.  Rights 
to  Indian  Lands  of  Persons  Holding  Under  Indian  Scrip,  see  Indians,  22  Cyc.  139.) 

SCRIP  DIVIDEND.  A  dividend  of  certificates  giving  the  holder  certain  rights 
which  are  specified  in  the  certificate  itself.^^ 

SCRIPTiE  OBLIGATIONES  SCRIPTIS  TOLLUNTUR,  ET  NUDI  CONSENSUS 
OBLIGATIO,  CONTRARIO  CONSENSU  DISSOLVITUR.  A  maxim  meaning  Writ- 
ten obligations  are  dissolved  by  writing,  and  the  obligations  of  a  naked  agreement 
by  a  naked  agreement  to  the  contrary." 

Scrivener,  a  term  said  to  mean  a  party  who  performs  the  co-joint  duties 
of  a  banker,  a  broker,  and  an  attorney. 

Scroll.  The  flourish  of  a  pen  at  the  end  of  or  under  the  name.^^  (Scroll: 
In  General,  see  Seals,  jpost,  p.  1165.  Affixing  to  Process  in  Civil  Cases  in  Justice's 
Court,  see  Justices  of  the  Peace,  24  Cyc.  520.  Necessity  and  Sufficiency  of, 
see  Bonds,  5  Cyc.  737.  Reformation  of  Instrument  by  Addition  of,  see  Reforma- 
tion OF  Instruments,  34  Cyc.  933.) 

SCRUB.  Something  small  and  mean;  close;  low  growth  of  bushes;  low  under- 
wood; mean;  dirty;  contemptible;  scrubby. 

SCULPTOR.  One  whose  occupation  is  to  carve  wood,  stone,  or  other  materials 
into  images  or  statues.^* 

Scythe.  A  simple  tool,  used  by  mankind  from  remote  ages  to  the  present, 
for  the  cutting  of  grass,  grain,  and  weeds. 

SE.    An  abbreviation  which  may  stand  for  section." 

S.  E.    An  abbreviation  of  southeast.^^ 


Pa.  St.  170,  172,  where  the  term  was  so  used 
in  an  agreement  by  which  plaintift'  was  to 
pay  a  certain  sum  for  each  ton  of  screened 
coal  mined  and  removed  from  certain  land 
and  in  which  it  was  further  held  that  evi- 
dence was  inadmissible  to  show  that 
"  screened  coal  "  is  understood  to  mean  among 
coal  merchants  and  mines  to  include  only 
lump  coal. 

16.  Webster  Diet,  [quoted  in  Miles  v.  Van- 
horn,  17  Ind.  245,  247,  79  Am.  Dec.  477]. 

Meaning  of  term  as  used  in  certain  locali- 
ties see  Libel  and  Slander,  25  Cyc.  322  note 
38. 

17.  Black  L.  Diet,  [citing  2  Rolle  89;  4 
Blackstone  Comm.  80;  Broom  Max.  312,  967]. 

18.  Alma  v.  Guaranty  Sav.  Bank,  60  Fed. 
203,  207,  8  C.  C.  A.  564. 

Where  lands  have  been  appropriated  or 
granted  for  the  purpose  of  aiding  in  the 
drainage  of  swamp  lands,  whenever  the  con- 
tractor doing  the  work  has  so  performed 
any  portion  of  it  as  to  obtain  its  acceptance 
by  the  proper  officer,  and  that  officer  has 
reported  to  the  land-office  to  credit  the  con- 
tractor on  the  books  of  the  office  with  the 
number  of  acres  of  swamp  land  to  which 
such  performance  entitles  him  under  the  con- 
tract, this  credit  is  termed  "  scrip."  Wait 
V.  State  Land-Office  Com'r,  87  Mich.  353,  356, 
49  N.  W.  600.  See  also  U.  S.  r.  Booth,  148 
Fed.  112,  114. 

19.  In  re  Robinson,  218  Pa.  St.  481,  485,  67 
Atl.  775. 


20.  Bouvier  L.  Diet. 

21.  River  Clyde  Trustees  f  .  Duncan,  25 
Eng.  L.  &  Eq.  19,  23,  where  it  is  said  to  be 
a  business  not  known  now,  or  at  least  not 
ordinarily  existing. 

A  scrivener's  business  was  to  receive  other 
men's  money  and  lay  it  out  at  interest  and 
then  receive  it  back  again  and  keep  it  in  his 
hands  and  then  lay  out  again  at  interest. 
Wilkinson  v.  Candlish,  5  Exch.  91,  97,  19 
L.  J.  Exch.  166. 

22.  Corlies  v.  Vannote,  16  N.  J.  L.  324, 
328.  But  see  Grimsley  v.  Rilev,  5  Mo.  280, 
282,  32  Am.  Dec.  319,  where  it  was  held  that 
a  mere  flourish  at  the  end  of  a  signature 
not  made  by  way  of  seal  is  not  a  "  scrawl 
by  way  of  seal "  within  a  statute  providing 
that  the  signer  of  a  sealed  instrument  must 
fix  a  "  scrawl  by  way  of  seal  "  to  his  name 
to  constitute  it  a  sealed  instrument. 

With  word  "  seal "  written  in  it  a  scroll 
is  a  seal.  Muckleroy  v.  Bethanv,  23  Tex.  163, 
164. 

23.  W^ebster  Diet,  [quoted  in  O'Hanlon  v. 
Denvir,  81  Cal.  60,  62,  22  Pac.  407,  15  Am. 
St.  Rep.  19]. 

24.  Viti  r.  Tutton,  14  Fed.  241,  246,  15 
Phila.  (Pa.)  507,  508. 

25.  Post  r.  Chicago,  etc.,  R.  Co.,  121  Mo. 
App.  562,  564,  97  S.  W.  233. 

26.  Chambers  r.  Watson,  60  Iowa  339,  342, 
14  N.  W.  336,  46  Am.  Rep.  70. 

27.  See  Bandow  r.  Wolven,  20  S.  D.  445, 
452,  107  N.  W.  204. 


1164    [35Cye.]        SEA  — SEALING  CEREMONY 


SEA.  A-  word  variously  applied  by  sailors  to  a  single  wave,  to  the  agitation 
produced  by  a  multiplicity  of  waves  in  a  tempest,  or  to  their  particular  progress 
or  direction ;  that  vast  tract  of  water  encompassing  the  whole  earth,  more 
properly  called  ocean  " ;  waters  within  the  ebb  and  flow  of  the  tides;  a  more 
or  less  distinctly  limited  or  landlocked  part  of  the  ocean,  having  considerable 
dimensions ;  a  wave,  a  billow ;  the  swell  of  the  ocean  in  a  tempest ;  motion  and 
agitation  of  the  water's  surface.^^  (See  High  Seas,  21  Cyc.  436;  Ocean,  29  Cyc. 
1349;  and,  generally,  Admiralty,  1  Cyc.  815;  Navigable  Waters,  29  Cyc.  285; 
Waters.) 

Sea  beach.    The  territory  lying  between  the  lines  of  high  water  and  low 

water  over  which  the  tide  ebbs  and  flows.^^    (See  Seashore,  'post,  p.  .) 

Seaboard.    The  country  bordering  on  the  sea.^* 

SEA-GOING.  Going  upon  the  sea,  especially  sailing  upon  the  deep  sea.^^ 
(See,  generally.  Collision,  7  Cyc.  331  note  86;  Shipping.) 

Sea  ground.  Either  the  ground  bordering  on  the  sea  or  covered  with  the 
sea.^^ 

Sealed.  Secured  with  any  substance  without  the  destruction  of  which  the 
cork,  plug,  or  stopper  cannot  be  withdrawn.^^ 

SEA-LETTER.  A  certificate  of  ownership  granted  unregistered  vessels  belong- 
ing to  citizens  of  the  United  States.^^  (See  Evidence,  17  Cyc.  686;  Passport, 
801  note  29;  Shipping.) 

Seal-fisheries.    See  Fish  and  Game,  19  Cyc.  1006. 

Sealing  ceremony,  a  term  used  among  the  Mormons  to  designate  the 
marriage  ceremony .^^    (See  Marriage,  26  Cyc.  821.) 


28.  Snowdon  f  .  Guion,  50  N.  Y.  Super.  Ct. 
137,  142. 

29.  Snowdon  f.  Guion,  50  N.  Y.  Super.  Ct. 
137,  142.    See  Ocean,  20  Cyc.  1349. 

30.  Baker  i;.  Hoag,  3  Barb.  (N.  Y.)  203, 
206;  In  re  Gwin,  Tuck.  Surr.  (N.  Y.)  44, 
45. 

31.  Century  Diet,  [quoted  in  American 
Fisheries  Co.  v.  Lennen,  118  Fed.  869,  873]. 

32.  Webster  Diet,  [quoted  in  Snowdon  v. 
Guion,  50  N.  Y.  Super.  Ct.  137,  142]. 

Ebbing  and  flowing  of  the  tide-water  or 
immediate  connection  with  the  ocean  are 
essential  to  the  legal  character  of  a  sea. 
Cole  V.  White,  26  Wend.  (N.  Y.)  511,  517. 

As  defined  by  the  admiralty  courts,  it 
means  not  only  the  "  high  sea,"  but  on  to 
the  sea,  flowing  from  it  into  ports  and 
havens  and  as  high  up  rivers  as  the  tide 
ebbs  and  flows.  Waring  v.  Clarke,  5  How. 
(U.  S.)  441,  462,  12  L.  ed.  226. 

It  is  either  that  which  lies  without  the 
body  of  a  county  or  within. —  That  arm  or 
branch  of  the  sea  which  lies  within  the  fauces 
terrw  is,  or  at  least  may  be,  within  the 
body  of  a  county;  and  that  part  which  lies 
not  within  the  body  of  the  county  is  called 
the  main  sea  or  ocean.  U.  S.  v.  Rodgers, 
150  U.  S.  249,  253,  37  L.  ed.  1071,  14  S.  Ct. 
109;  De  Lovio  v.  Boit,  7  Fed.  Cas.  No.  3,776, 
2  Gall.  398;  U.  S.  v.  Grush,  26  Fed.  Cas.  No. 
15,268,  5  Mason  290. 


It  has  been  held  that  in  crimes  the  seas, 
the  high  seas,  or  the  ocean  means  the  same. 
U.  S.  V.  New  Bedford  Bridge,  27  Fed.  Cas. 
No.  15,867,  1  Woodb.  &  M.  401. 

33.  Doane  v.  Willcutt,  5  Gray  (Mass.) 
328,  335,  66  Am.  Dec.  369. 

34.  American  Fisheries  Co.  v.  Lennen,  118 
Fed.  869,  873. 

35.  Webster  Int.  Diet. 

Applied  to  vessels,  it  does  not  include 
receiving  ship  in  the  navy  lying  at  anchor. 
Frary  v.  U.  S.,  24  Ct.  CI.  114,  117. 

Carrying  a  mast  and  flag  does  not  show  a 
vessel  to  be  sea-going.  See  Hodges  v.  Wil- 
liams, 95  N.  C.  331,  336,  59  Am.  Rep.  242. 

36.  Scratton  v.  Brown,  4  B.  &  C.  485,  502, 
6  D.  &  R.  536,  28  Rev.  Rep.  344,  10  E.  C.  L. 
670,  where  it  was  said  that  in  a  deed  "  the 
word  '  ground '  itself  is  sufficient  to  pass 
the  soil,  and  the  word  '  sea '  annexed  to  it 
only  shows  where  it  is  situate." 

37.  Mitchell  v.  Crawshaw,  [1903]  1  K.  B. 
701,  705,  20  Cox  C.  C.  395,  67  J.  P.  179,  72 
L.  J.  K.  B.  389,  88  L.  T.  Rep.  N.  S.  463,  19 
T.  L.  R.  352,  where  the  term  is  so  used  in 
referring  to  sealed  bottles. 

38.  Sleght  V.  Hartshorne,  2  Johns.  (N.  Y.) 
531,  544,  where  it  is  distinguished  from 
"  passport." 

39.  Hilton  v.  Roylance,  25  Utah  129,  149, 
69  Pae.  660,  95  Am.  St.  Rep.  821,  58  L.  R.  A. 
723. 
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CROSS-REFERENCES 

For  Matters  Relating  to : 

Accord  and  Satisfaction: 

By  Release  Under  Seal,  see  Accord  and  Satisfaction,  1  Cyc.  323. 

Of  Sealed  Instrument,  see  Accord  and  Satisfaction,  1  Cyc.  309. 
Action  on  Sealed  Instrument,  see  Assumpsit,  Action  of,  4  Cyc.  323;  Bonds, 

5  Cyc.  812  note  16;  Contracts,  9  Cyc.  385. 
Authority: 

Of  Partner  to  Execute  Instrument  Under  Seal,  see  Partnership,  30  Cyc.  486. 

To  Affix  Corporate  Seal,  see  Corporations,  10  Cyc.  1009,  1019. 
Discharge  of  Contract  Under  Seal,  see  Contracts,  9  Cyc.  596. 
Estoppel  by  Deed  as  Created  by  Sealed  Instrument,  see  Estoppel,  16  Cyc. 

706,  720. 

Execution  of  Sealed  Instrument  by  Agent,  see  Principal  and  Agent,  31  Cyc. 
1417. 

Failure  to  Seal  Bill  of  Exceptions,  see  Continuances  in  Civil  Cases,  9 
Cyc.  80. 

Judicial  Notice  of  Official  Seal,  see  Evidence,  16  Cyc.  902. 
Limitation  of  Action  on  Sealed  Instrument,  see  Limitations  of  Actions, 
25  Cyc.  1034. 

Mailing  Sealed  Letter  or  Package  Containing  Obscene  Matter,  see  Post-Office, 
31  Cyc.  1004. 

Mandamus  to  Compel  Affixing  of  Seal,  see  Colleges  and  Universities,  7 

Cyc.  295  note  70;  Mandamus,  26  Cyc.  358. 
Necessity  For,  and  Sufficiency  Of,  Seal  On: 

Acceptance  of  Assignment  For  Benefit  of  Creditors,  see  Assignments  For 
Benefit  of  Creditors,  4  Cyc.  273  note  74. 

Acknowledgment,  see  Acknowledgments,  1  Cyc.  578. 

Affidavit,  see  Affidavits,  2  Cyc.  16  note  70,  27  note  46. 

Agreement : 

Creating  Equitable  Lien,  see  Liens,  25  Cyc.  665  note  32. 
To  Extend  Time  For  Making  Award,  see  Arbitration  and  Award,  3 
Cyc.  632  note  8. 
Assignment : 

For  Creditors  of  Corporation,  see  Corporations,  10  Cyc.  1241. 
Of  Judgment,  see  Judgments,  23  Cyc.  1415. 
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For  Matters  Relating  to  —  {continued) 

Necessity  For,  and  Sufficiency  Of,  Seal  On  —  {continued) 
Assignment  —  {continued) 

Of  Mortgage,  see  Mortgages,  27  Cyc.  1283. 

Of  Sealed  Instrument,  see  Assignments,  4  Cyc.  41. 

Of  Share  of  Corporation,  see  Corporations,  10  Cyc.  595, 

Under  Insolvency  Law,  see  Insolvency,  22  Cyc.  1280. 
Award,  see  Arbitration  and  Award,  3  Cyc.  669. 
Bill  of  Exceptions,  see  Appeal  and  Error,  3  Cyc.  45. 
Bond: 

Generally,  see  Bonds,  5  Cyc.  736. 

Appeal,  see  Appeal  and  Error,  2  Cyc.  841. 

Attachment,  see  Attachment,  4  Cyc.  536. 

Bail,  see  Bail,  5  Cyc.  21,  109,  114. 

Certiorari,  see  Certiorari,  6  Cyc.  971. 

County,  see  Counties,  11  Cyc.  563. 

Sequestration,  see  Sequestration. 
Certificate  of  Protest,  see  Commercial  Paper,  7  Cyc.  1061. 
Certified  Copies  of  Public  Records,  see  Evidence,  17  Cyc.  339,  341. 
Commercial  Paper,  see  Commercial  Paper,  7  Cyc.  616,  793. 
Commission  For  Depositions,  see  Depositions,  13  Cyc.  889. 
Contract : 

Generally,  see  Contracts,  9  Cyc.  297. 
For  Life  Annuity,  see  Annuities,  2  Cyc.  461. 
Coroner's  Inquisition,  see  Coroners,  9  Cyc.  991. 

Corporate  Paper  or  Instrument,  see  Corporations,  10  Cyc.  1005,  1042, 
1206. 

Deed,  see  Deeds,  13  Cyc.  555;  Joint  Stock  Companies,  23  Cyc.  476. 
Information,  see  Indictments  and  Informations,  22  Cyc.  282. 
Instrument  Dismissing  Director  of  Corporation,  see  Corporations,  10  Cyc. 
746. 

Lease,  see  Landlord  and  Tenant,  24  Cyc.  904. 

Life  Insurance  Pohcy,  see  Life  Insurance,  25  Cyc,  716. 

Mortgage,  see  Mortgages,  27  Cyc.  1079. 

Order  For  Attachment,  see  Attachment,  4  Cyc.  468. 

Paper  Signed  by  Clerk,  see  Clerks  of  Courts,  7  Cyc.  222. 

Power  of  Attorney,  see  Principal  and  Agent,  31  Cyc.  1231. 

Process : 

Generally,  see  Process,  32  Cyc.  441. 

For  Summoning  Grand  Jury,  see  Grand  Juries,  20  Cyc.  1313. 

Issued  by  Justice  of  Peace,  see  Justices  of  the  Peace,  24  Cyc.  520. 

Summons,  see  Judgments,  23  Cyc.  995  note  69. 
Renewal  of  Fire  Insurance  Policy,  see  Fire  Insurance,  19  Cyc.  629  note  29. 
Submission  to  Arbitration,  see  Arbitration  and  Award,  3  Cyc.  603. 
Tax  Deed,  see  Taxation. 
Transcript  of  Record: 

On  Action  on  Judgment  in  Sister  State,  see  Judgments,  23  Cyc.  1569. 

On  Appeal,  see  Appeal  and  Error,  3  Cyc.  110,  137  note  31. 
Verification  of  Pleading: 

Generally,  see  Pleading,  31  Cyc.  545. 

Of  Libel,  see  Admiralty,  1  Cyc.  858  note  40. 
Warrant : 

County,  see  Counties,  11  Cyc.  536. 

Of  Arrest,  see  Criminal  Law,  12  Cyc.  301;  Justices  of  the  Peace,  24 
Cyc.  534. 

Search,  see  Searches  and  Seizures. 
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For  Matters  Relating  to  —  {continued) 

Necessity  For,  and  Sufficiency  Of,  Seal  On  —  {continued) 
Writ: 

Of  Attachment,  see  Attachment,  4  Cyc.  551. 
Of  Certiorari,  see  Certiorari,  6  Cyc.  798. 
Of  Error,  see  Appeal  and  Error,  2  Cyc.  855  note  48. 
Of  Execution,  see  Executions,  17  Cyc.  1025. 
Proper  Pleading  on  Sealed  Instrument,  see  Covenants,  11  Cyc.  1142. 
Ratification  of  Instrument  Executed  Without  Corporate  Seal,  see  Corpora- 
tions, 10  Cyc.  1084. 
Reformation  of  Instrument  Lacking  Seal,  see  Reformation  of  Instruments, 
34  Cyc.  933. 

Revocation  of  Offer  Under  Seal,  see  Contracts,  9  Cyc.  287. 
Seal: 

Abolition  of,  as  Affecting  Authority  to  Fill  up  Blanks,  see  Alterations 
OF  Instruments,  2  Cyc.  171;  Commercial  Paper,  7  Cyc.  620. 

Addition  or  Detachment  of  as  Constituting  Alteration  of  Instrument,  see 
Alterations  of  Instruments,  2  Cyc.  207. 

As  Dispensing  With  Necessity  of  Consideration,  see  Contracts,  9  Cyc.  310; 
Frauds,  Statute  of,  20  Cyc.  264;  Husband  and  Wife,  21  Cyc.  1547 
note  72;  Mortgages,  27  Cyc.  1050;  Principal  and  Surety,  32  Cyc.  54. 

As  Sufficient  Evidence  of  Official  Character  of  Officer  Taking  Acknowledg- 
ment, see  AcKNOvv^LEDGMENTS,  1  Cyc.  575. 

Effect  of,  on  Negotiability: 

Of  Bill  or  Note,  see  Commercial  Paper,  7  Cyc.  614. 
Of  Corporate  Bond,  see  Corporations,  10  Cyc.  1172. 

Forgery  of,  see  Forgery,  19  Cyc.  1387.  ' 

Notarial,  see  Notaries,  29  Cyc.  1096. 

Omission  of: 

As  Affecting  Susceptibility  of  Instrument  to  Forgery,  see  Forgery,  19 
Cyc.  1381. 

On  Submission,  as  Making  Performance  of  Award  Condition  Precedent 

to  Enforcement,  see  Arbitration  and  Award,  3  Cyc.  773. 
On  Summons,  as  Affecting  Validity  of  Judgment,  see  Judgments,  23 
Cyc.  1076  note  31. 
Seal-Fisheries,  see  Fish  and  Game,  19  Cyc.  1006. 
Sealing  of  Jury  Wheel,  see  Juries,  24  Cyc.  216. 

1.  Definitions. 

At  common  law  a  seal  is  an  impression  upon  wax  or  wafer,  or  some  other 
tenacious  substance  capable  of  being  impressed.^    By  statute  a  seal  is  a  particular 


1.  State  V.  Thompson,  49  Mo.  188,  189 
[quoting  4  Kent  Comm.  252]  ;  Pease  v.  Law- 
son,  33  Mo.  35,  39  \_quoted  in  Alt  v.  Stoker, 
127  Mo.  466,  471,  30  S.  W.  132];  Allen  v. 
Sullivan  R.  Co.,  32  N.  H.  446,  449;  Gillespie 
V.  Brooks,  2  Redf.  Surr.  (N.  Y.)  349,  366; 
Osborn  v.  Kistler,  35  Ohio  St.  99,  102.  To 
same  effect  see  Floyd  v.  Ricks,  14  Ark.  286, 
295,  58  Am.  Dec.  374  (where  the  same 
definition  is  given  to  the  word  "sealing"); 
Jackson  v.  Security  Mut.  L.  Ins.  Co,,  135 
111.  App.  86,  91  \affj,rmed  in  233  111.  161,  84 
N.  E.  198];   Bradford  v.  Randall,  5  Pick. 

(Mass.)  496,  497;  Tasker  v.  Bartlett,  5  Cush. 

(Mass.)  359,  364;  Warren  v.  Lynch,  5  Johns. 

(N.  Y.)  239,  245;  Coit  v.  Miilikin,  1  Den. 

(N.  Y.)  376,  377;  Providence  Telegram  Pub. 


Co.  f.  Crahan  Engraving  Co.,  24  R.  I.  175, 
176,  52  Atl.  804;  Beardslev  r.  Knight,  4  Vt. 
471,  479;  In  re  Nebe,  i7  Fed.  Cas.  No. 
10,073,  11  Nat.  Bankr.  Reg.  289. 

Lord  Coke's  definition  is:  '  Wax  with  an 
impression."  3  Inst.  169  [quoted  in  Lowe  r. 
Morris,  13  Ga.  147,  152;  Woodman  v.  York, 
etc.,  R.  Co.,  50  Me.  549,  551 ;  Swink  r.  Thomp- 
son, 31  Mo.  336,  339;  Curtis  r.  Leavitt,  15 
N.  Y.  9,  90;  Corlies  v.  Vannote,  16  N.  J.  L. 
324;  Corrigan  r.  Trenton  Delaware  Falls 
Co.,  5  N.  J^  Eq.  52,  55;  Cromwell  r.  Tate,  7 
Leigh  (Va.)  301,  304,  30  Am.  Dec.  506; 
Jones  V.  Logwood.  1  Wash.  (Va.)  42,  43]. 

Webster  defines  a  seal  to  be  wax  affixed 
to  a  letter,  or  instrument,  and  impressed  with 
a  seal;  also  wax,  wafer,  or  other  adhesive 

[I] 


1168    [36  Cye.] 


SEALS 


sign,  made  to  attest  in  the  most  formal  manner  the  execution  of  an  instrument.^ 
A  pubHc  seal  has  been  defined  as  an  impression  made  of  some  device,  by  means 
of  a  piece  of  metal  or  other  hard  substance,  kept  and  used  by  public  authority.* 

II.  Necessity,  Use,  and  Effect.* 

Seals  are  of  great  antiquity,  their  use  beginning  at  a  time  when  writing  was 
not  common  but  when  every  individual  possessed  a  coat-of-arms  or  other  dis- 
tinctive device,  and  in  early  times  much  importance  attached  to  their  employment 
as  a  means  of  distinguishing  the  person.^  The  effect  of  a  seal  being  affixed  to  a 
private  written  instrument  is  to  convert  it  into  a  specialty,  importing  a  considera- 
tion, and  rendering  unnecessary  the  recital  of  a  consideration.^  However,  with 
the  growth  of  education,  the  signature  to  an  instrument  has  now  become  more 
important  than  the  seal,'  and  in  some  jurisdictions  seals  have  been  entirely 
abohshed  by  statute,^  while  in  others  the  decided  tendency  of  modem  decisions 


substance  which  closes  a  letter,  or  other 
paper;  that  which  confirms  or  secures  con- 
firmation, authentication,  attestation.  Gil- 
lespie V.  Brooks,  2  Redf.  Surr.  (N.  Y.)  349, 
366. 

Other  definitions  are:  "A  scroll  with  the 
word  seal  written  in  it."  Muckleroy  v.  Beth- 
any, 23  Tex.  163,  164. 

"A  scrawl,  or  a  mark  made  with  a  pen  in 
the  form  of  a  seal."  Miller  v.  Binder,  28  Pa. 
St.  489,  490. 

"A  wafer  placed  at  the  end  of  the  name, 
with  a  piece  of  paper  on  it,  or  without  the 
piece  of  paper,  and  without  any  impression." 
Corrigan  v.  Trenton  Delaware  Falls  Co.,  5 
N.  J.  Eq.  52,  56. 

In  its  ordinary  acceptation  the  word 
"  seal "  denotes  an  outward  imprint.  Jen- 
kins V.  Atlantic  Coast  Line  R.  Co.,  (S.  C. 
1909)   65  S.  E.  636. 

"  Great  seal "  defined  see  Great  Seal,  20 
Cyc.  1365. 

2.  Cal.  Code  Civ.  Proc.  (1903)  §  1930; 
Oreg.  Annot.  Codes  &  St.  (1901)  §  763; 
Utah  Rev.  St.  (1898)  §  3397. 

3.  Kirksey  v.  Bates,  7  Port.  (Ala.)  529, 
534,  31  Am.  Dec.  722. 

Statutory  definition  see  Cal.  Code  Civ. 
Proc.  (1903)  §  1931;  Oreg.  Annot.  Codes  & 
St.  (1901)  §  764;  Utah  Rev.  St.  (1898) 
§  3398. 

A  statute  requiring  the  jury  to  "  seal " 

their  respective  assessments  and  valuations 
in  proceedings  under  an  occupying  claimant 
law  means  that  the  assessments  and  valua- 
tions should  be  placed  in  an  envelope,  or 
other  inclosure,  and  the  inclosure  sealed,  and 
does  not  mean  either  the  public  or  private 
seal  of  the  jury,  or  of  any  of  the  members 
thereof.  Bradley  v.  Rogers,  33  Kan.  120,  5 
Pac.  374. 

4.  By  particular  persons,  bodies,  and  oflS- 
cers,  and  on  particular  instruments  see  the 
Cross-References,  supra,  p.  1165. 

5.  Lowe  V.  Morris,  13  Ga.  147;  Cooper  v. 
Rankin,  5  Binn.  (Pa.)  613;  Cromwell  v. 
Tate,  7  Leigh  (Va.)  301,  30  Am.  Dec.  506; 
Jones  V.  Logwood,  1  Wash.  (Va.)  42;  U.  S. 
V.  Stephenson,  27  Fed.  Cas.  No.  16,386,  I 
McLean  462. 

[I] 


6.  Rendleman  V.  Rendleman,  156  111.  568, 

41  N.  E.  223;  Chamberlain  v.  Fernbach,  118 
111.  App.  145;  Royal  Bank  D.  Grand  Junc- 
tion R.,  etc.,  Co.,  100  Mass.  444,  97  Am.  Dec. 
115;  Douglass  v.  Rowland,  24  Wend.  (N.  Y.) 
35.  See  also  Contracts,  9  Cyc.  310;  and 
Cross-References,  supra,  p.  1165. 

The  recognition  of  an  unsealed  instrument 
by  a  sealed  instrument  does  not  confer  upon 
the  former  the  character  of  an  instrument 
under  seal.  Crouse  v.  McKee,  14  N.  Y.  St. 
158. 

"Where  false  representations  as  to  the  con- 
sideration are  employed  to  procure  the  signa- 
ture to  an  instrument  under  seal,  the  nature 
of  the  instrument  being  fully  understood  by 
the  party  signing,  the  effect  of  such  instru- 
ment can  only  be  avoided  by  a  separate  pro- 
ceeding in  equity.  Papke  v.  G.  H.  Ham- 
mond Co.,  192  111.  631,  61  N.  E.  910;  Quincy 
Horse  R.,  etc.,  Co.  v.  Orner,  109  111.  App. 
238. 

7.  Lowe  V.  Morris,  13  Ga.  147. 

In  Louisiana  a  seal  adds  no  obligatory 
force  to  an  instrument  when  its  execution  is 
admitted  or  proven;  its  sole  effect  is  to 
confirm  the  signature.  Bell  v.  Keefe,  13  La. 
Ann.  524. 

8.  Daniel  v.  Garner,  71  Ark.  484,  76  S.  W. 
1063;  Dyer  v.  Gill,  32  Ark.  410;  Jacobs  v. 
McClintock,  53  Tex.  72;  Clayton  v.  Mooring, 

42  Tex.  182;  Courand  V.  Vollmer,  31  Tex. 
397;  Russell  v,  McCampbell,  29  Tex.  31; 
Foster  f.  Champlin,  29  Tex.  22.  See  also  the 
statutes  of  the  several  states. 

Seals  not  recognized  in  Mexican  jurispru- 
dence.—  Posten  V.  Rassette,  5  Cal.  467. 

Alabama  statute  abolishing  seals  as  to 
deeds  has  no  retroactive  effect  (Wisdom  v. 
Reeves,  110  Ala.  418,  18  So.  13),  and  under 
the  statute  providing  that  instruments  which 
import  on  their  face  to  be  under  seal  shall 
be  deemed  to  be  sealed  instruments,  an  instru- 
ment is  not  sufficient  as  one  under  seal,  even 
though  a  scroll  or  other  device  is  affixed 
thereto,  unless  it  imports  on  its  face  that  it 
was  intended  to  be  under  seal  (Blackwell  v. 
Hamilton,  47  Ala.  470;  Lindsay  v.  State,  15 
Ala.  43;  Waddel  v.  Glassel,  11  Ala.  568; 
Carter  v.  Penn,  4  Ala.  140). 

Minnesota  has  abolished  seals  as  to  con- 
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is  to  minimize  if  not  to  entirely  do  away  with  the  old  distinctions  between  sealed 
and  unsealed  instruments.^ 

III.  WHAT  LAW  GOVERNS. 

As  the  validity  of  a  seal  directly  affects  the  obligation  of  a  contract,  it  is  to  be 
tested  by  the  lex  loci  contractus;  but  the  sufficiency  of  the  seal  of  an  instrument 
executed  in  one  state  but  contemplating  performance  in  another  state  is  to  be 
tested  and  governed  by  the  laws  of  the  latter  state ;  "  and  where  the  remedy  upon 
a  written  instrument  depends  upon  the  question  whether  it  is  sealed  or  unsealed, 
it  is  well  settled  that  the  sufficiency  of  the  seal  is  to  be  tested  by  the  lex  fori  and  not 
the  lex  loci  contractus}^ 

IV.  REQUISITES. 

A.  In  General.  It  was  the  early  rule  at  common  law  that  there  must  be  an 
actual  sealing,  consisting  of  the  impression  of  an  individual  mark  or  device  upon 
wax  or  other  adhesive  substance;    but  the  common-law  rule  has  been  consider- 


tracts.  J.  B.  Streeter,  Jr.,  Co.  v.  Janu,  90 
Minn.  393,  96  N.  W.  1128. 

9.  Rockwell  v.  Capital  Traction  Co.,  25 
App.  Cas.  (D.  C.)  98;  Kulp  v.  March,  13 
Montg.  Co.  Rep.  (Pa.)  17  (holding  that  a 
seal  is  only  evidence  of  consideration  when 
the  instrument  is  delivered)  ;  Paddleford  v. 
Thacher,  48  Vt.  574. 

However,  under  the  Oregon  statute,  pro- 
viding that  there  is  no  difference  between 
sealed  and  unsealed  writings,  except  as  to  the 
time  of  commencing  actions  thereon  and  ex- 
cept that  a  seal  is  primary  evidence  of  con- 
sideration, a  seal  is  still  considered  a  matter 
of  substance  and  not  of  surplusage.  Osborne 
V.  Hubbard,  20  Oreg.  318,  25  Pac.  1021,  11 
L.  R.  A.  833. 

While  the  agreement  is  executory,  the 
fact  that  the  instrument  is  under  seal  does 
not  preclude  aft  inquiry,  at  least  in  equity, 
into  the  actual  consideration;  the  seal  im- 
ports a  consideration,  but  the  presumption  is 
rebuttable.  Williams  v.  Whitall,  69  N.  Y. 
App.  Div.  340,  74  N.  Y.  Suppl.  820;  Baird 
V.  Baird,  81  Hun  (N.  Y.)  300,  30  N.  Y. 
Suppl.  785  [affirmed  in  145  N.  Y.  659,  40 
N.  E.  222,  28  L.  R.  A.  375];  Anthony  v. 
Harrison,  14  Hun  (N.  Y.)  198  [affirmed  in 
74  KY.  613] ;  Green  v.  Elwell,  13  N.  Y.  Wkly. 
Dig.  236;  Way  v.  Union  Cent.  L.  Ins.  Co.,  61 
S.  C.  501,  39  S.  E.  742.  And  see  Storch  v. 
Duhnke,  76  Minn.  521,  79  N.  W.  533  (de- 
cided before  seals  were  abolished  as  to  con- 
tracts in  Minnesota)  ;  Koster  v.  Welch,  57 
S.  C.  95,  35  S.  E.  435  (holding  that  a  per- 
son who  has  signed  an  instrument  under 
seal  may  show  failure,  but  not  want,  of  con- 
sideration). See  also  Moetgages,  27  Cyc. 
1050. 

Equity  will  give  relief  upon  an  instru- 
ment defective  in  law  for  want  of  a  seal. 
Montville  v.  Haughton,  7  Conn.  543;  Under- 
wood V.  Campbell,  14  N.  H.  393;  Wadsworth 
V.  Wendell,  5  Johns.  Ch.  (N.  Y.)  224  [re- 
versed on  other  grounds  in  20  Johns.  659]. 
See  also  Mortgages,  27  Cvc.  986. 

10.  Curtis  V.  Leavitt,  15  N.  Y.  9. 

When  common  law  governs. —  In  the  ab- 
sence of  evidence  of  the  law  of  the  state 
where  the  instrument  was  executed,  the  suffi- 
[74] 


ciency  of  the  seal  will  be  tested  by  the  prin- 
ciples of  the  common  law.  Wain  v.  Wain,  53 
N.  J.  L.  429,  22  Atl.  203. 

11.  Warren  v.  Lynch,  5  Johns.  (N.  Y.) 
239. 

12.  Kentucky. —  Steele  v.  Curie,  4  Dana 
381. 

Maryland. —  Trasher  v.  Everhart,  3  Gill 
&  J.  234. 

Missouri. —  Dorsey  v.  Hardesty,  9  Mo.  157; 
Broadhead  v.  Noyes,  9  Mo.  56. 

New  Hampshire. —  Douglas  v.  Oldham,  6 
N.  H.  150. 

New  York. —  Andrews  v.  Herriot,  4  Cow. 
508  [overruling  Meredith  v.  Hinsdale,  2  Cai. 
362]. 

United  S'tates.—  he  Roy  v.  Beard,  8  How. 
451,  12  L.  ed.  1151;  U.  S.  Bank  v.  Donnally, 
8  Pet.  361,  8  L.  ed.  974. 

England. —  See  Adam  v.  Kers,  1  B.  &  P. 
360. 

See  43  Cent.  Dig.  tit.  "  Seals,"  §  3. 

13.  Maine. —  McLaughlin  v.  Randall,  66 
Me.  226;  Woodman  v.  York,  etc.,  R.  Co.,  50 
Me.  549. 

Massachusetts. —  Bates  v.  Boston,  etc.,  R. 
Co.,  10  Allen  251. 

Missouri. —  Swink  v.  Thompson,  31  Mo. 
336. 

Neic  Hampshire. —  Allen  v.  Sullivan  R.  Co., 
32  N.  H.  446. 

New  Jersey. —  Force  f.  Craig,  7  N.  J.  L. 
272. 

Pennsylvania. —  Duncan  V.  Duncan,  1  Watts 
322. 

South  Dakota. —  Philip  v.  Stearns,  20  S.  D. 
220,  105  N.  W.  467. 

Vermont. —  Beardsley  v.  Knight,  4  Vt.  471. 

United  States. —  U.  S.  v.  Stephenson,  27 
Fed.  Cas.  No.  16,386,  1  McLean  462. 

See  43  Cent.  Dig.  tit.  "  Seals,"  §  4. 

"Formerly  wax  was  the  most  convenient, 
and  the  only  material  used  to  receive  and  re- 
tain the  impression  of  a  seal.  Hence  it  was 
said:  '  Sig ilium  est  cera  imprcssa :  quia 
cera,  sine  iniprcssioue.  )ion  est  sigilhu)]."* 
Pillow  r.  Roberts,  13  How.  (U.  S.)  472.  473, 
14  L.  ed.  228  [reversing  20  Fed.  Cas.  No. 
11,909,  Hempst.  624]. 

A  scrawl  does  not,  at  common  law,  con- 
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ably  modified  by  both  decision  and  statute,  and  sealing  has  become  constructive 
rather  than  actual/*  being  considered  largely  a  matter  of  intention.^^  At  the 
present  time,  although  the  use  of  the  common-law  seal  is  permissible,^^  the  use  of 
wax  or  other  adhesive  substance  is  not  required;  both  written  and  printed  seals 
are  vahd;^^  the  seal  need  not  be  of  any  particular  form  or  figure;^®  and  some 


stitute  a  seal.  Fish  v.  Brown,  17  Conn.  341; 
Johnston  v.  Crawley,  25  Ga.  316,  71  Am.  Dee. 
173. 

A  seal  by  wafer,  or  other  tenacious  sub- 
stance, upon  which  an  impression  is  or  may 
be  made,  is  sufficient  under  the  common-law 
rule.  Tasker  v.  Bartlett,  5  Cush.  (Mass.) 
359;  Turner  v.  Field,  44  Mo.  382;  Pease  v. 
Lawson,  33  Mo.  35;  Gillespie  v.  Brooks,  2 
Redf.  Surr.  (N.  Y.)  349. 

In  New  York  the  common-law  rule  was  for 
a  long  time  substantially  adhered  to,  except 
as  to  corporate  and  official  seals,  in  regard 
to  which  the  rule  has  been  modified  by  stat- 
ute. Solon  V.  Williamsburgh  Sav.  Bank,  114 
N.  Y.  122,  21  N.  E.  168;  Coit  v.  Milliken,  1 
Den.  376;  Farmers',  etc..  Bank  v.  Haight,  3 
Hill  493;  Rochester  Bank  v.  Gray,  2  Hill 
227;  Warren  v.  Lynch,  5  Johns.  239.  The 
cases  of  Curtis  v.  Leavitt,  15  N.  Y.  9,  and 
Rose  v.  Bedell,  5  Duer  462,  decided  before 
the  enactment  of  .this  statute  and  holding 
that  where  the  paper  is  of  sufficient  tenacity 
to  receive  and  retain  the  impression,  an 
actual  seal  stamped  thereon  is  a  seal  within 
the  strict  definition  of  the  common  law,  have 
been  distinguished  in  later  cases  on  the 
ground  that  they  relate  only  to  corporate  and 
notarial  seals.  But  for  the  present  statute 
see  2  Wadhams  N.  Y.  Consol.  Laws  (1909), 
p.  1372,  §§  43,  44. 

14.  Maine. —  Woodman  x.  York,  etc,  R. 
Co.,  50  Me.  549. 

Missouri. —  Pease  v.  Lawson.  33  Mo.  35; 
Swink  V.  Thompson,  31  Mo.  336. 

'Neiv  Jersey. —  Force  v.  Craig,  7  N.  J.  L. 
272. 

0/iio.— Osborn  v.  Kistler,  35  Ohio  St.  99. 

Pennsylvania. —  Lorah  v.  Nissley,  156  Pa. 
St.  329,  27  Atl.  242;  McDlll  v.  McDill,  1 
Dall.  63,  1  L.  ed.  38. 

Rhode  Island. —  Providence  Telegram  Pub. 
Co.  V.  Crahan  Engraving  Co.,  24  R.  I.  175, 
52  Atl.  804. 

South  Dakota.—  Philip  v.  Stearns,  20  S.  D. 
220,  105  N.  W.  467, 

Tennessee. —  Whitley  v-  Davis,  1  Swan  333. 

Canada. —  Hamilton  v.  Dennis,  12  Grant 
Ch    (LT  C  )  325 

See  43  Cent.  Dig.  tit.  "Seals,"  §§  4,  5. 

Place  of  seal. —  The  fact  that  the  seal  is 
not  on  a  line  with  the  signature  does  not 
affect  its  validity.  Harrell  v.  Butler,  92  N.  C. 
20. 

15.  Lindsay  v.  State,  15  Ala.  43;  McKain 
V.  Milbr,  1  McMull.  (S.  C.)'  313;  Jackson- 
ville, etc.,  R.,  etc.,  Co.  v.  Hooper,  160  U.  S. 
514,  16  S.  Ct.  379,  40  L.  ed.  515. 

16.  Floyd  V.  Ricks,  14  Ark.  286,  58  Am. 
Dec.  374;  Alt  v.  Norman,  128  Mo.  330,  30 
S.  W.  1031;  Alt  V.  Stoker,  127  Mo.  466,  30 
S.  W.  132;  Osborne  v.  Hubbard,  20  Oreg.  318, 
25  Pac.  1021,  11  L.  R.  A.  833. 
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17.  Alabama. —  Bradley  v.  Northern  Bank, 
60  Ala.  252. 

Indiana. —  Vanblaricum  v.  Yeo,  2  Blackf . 
322. 

Missouri. —  Meyers  v.  Russell,  52  Mo.  26. 
Contra,  when  a  public  record  is  authenti- 
cated by  the  private  seal  of  an  officer.  Gates 
v.  State,  13  Mo.  11. 

'New  Hampshire. —  Allen  v.  Sullivan  R.  Co., 
32  N.  H.  446;  Carter  v.  Burley,  9  N.  H. 
558. 

Pennsylvania. —  Lorah  V.  Nissley,  156  Pa. 
St.  329,  27  Atl.  242. 

United  States.— -Tierce  v.  Indseth,  106 
U.  S.  546,  1  S.  Ct.  418,  27  L.  ed.  254;  In  re 
Nebe,  17  Fed.  Cas.  No.  10,073,  10  Nat.  Bankr. 
Reg.  289;  U.  S.  V.  Coffin,  25  Fed.  Cas.  No. 
14,823,  Bee  140. 

England.—  Reg.  v.  St.  Paul,  7  Q.  B.  232,  53 
E.  C.  L.  232. 

See  43  Cent.  Dig.  tit.  "  Seals,"  §  4. 

The  stamping  of  the  seal  on  paper,  by  a 
machine  which  does  not  require  any  soft  or 
adhesive  substance  to  receive  and  retain  its 
impression,  is  now  sufficient.  Hendee  V. 
Pinkerton,  14  Allen  (Mass.)  381  [folloioed  in 
Royal  Bank  v.  Grand  Junction  R.,  etc.,  Co., 
100  Mass.  444,  97  Am.  Dec.  115]  ;  Pillow  v. 
Roberts,  13  How.  (U.  S.)  472,  14  L.  ed.  228 
[reversing  20  Fed.  Cas.  No.  11,909,  Hempst. 
624].  However,  in  New  York,  statutes  au- 
thorizing stamping  in  certain  specified  in- 
stances have  been  somewhat  strictly  con- 
strued, and  have  been  held  not  to  permit  of 
an  imprint  of  ink  on  the  surface  of  the 
paper  (Richard  7;.  Boiler,  51  How.  Pr.  (N.  Y.) 
371),  nor  to  do  away  with  the  common-law 
rule  in  regard  to  classes  of  persons  not  named 
in  the  statutes  (Farmers',  etc..  Bank  v. 
Haight,  3  Hill  (N.  Y.)  493)  or  in  territory 
over  which  the  statutes  do  not  extend  (Roch- 
ester Bank  v.  Gray,  2  Hill  (N.  Y.)  227). 
But  see  2  Wadhams  N.  Y.  Consol.  Laws 
(1909),  p.  1372,  §§  43,  44. 

Any  forcible  indentation  on  the  parchment 
is  sufficient,  where  there  is  an  intention  to 
seal  the  instrument.  Follett  V.  Rose,  9  Fed. 
Cas.  No.  4,900,  3  McLean  332. 

18.  Hastings  v.  Vaughn,  5  Cal.  315;  Green 
V.  Lake,  2  Mackey  (D.  C.)  162;  Whittington 
V.  Clarke,  8  Sm.  &  M.  (Miss.)  480;  Wanzer 
V.  Barker,  4  How.  (Miss.)  363.  Compare 
Buckingham  v.  Orr,  6  Colo.  587,  holding  in- 
sufficient a  printed  seal  in  a  case  where  no 
intention  to  adopt  the  seal  appeared. 

19.  Jacksonville,  etc.,  R.,  etc.,  Co.  V. 
Hooper,  160  U.  S.  514,  16  S.  Ct.  379,  40  L.  ed. 
515.    See  also  infra,  IV,  B. 

The  usual  mode  is  to  make  a  circular,  oval, 
or  square  mark  opposite  the  name  of  the 
signer.  Taylor  v.  Glaser,  2  Serg.  &  R.  (Pa.) 
502. 

Internal  revenue  stamps,  when  used  as 
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courts  have  gone  to  the  extent  of  holding  that  any  mark,  blot,  or  flourish  is  suffi- 
cient, provided  it  is  intended  as  a  seal.^° 

B.  Different  Forms  Considered.^^    By  the  weight  of  authority,  there  is  a 
sufficient  sealing  when  there  is  affixed  to  the  signature  a  scroll,^^  the  word  "Seal," 
the  letters  '^L.  S.,"     a  scroll  containing  either  the  word  ^'Seal"     or  the  letters 
"L.  S.,"  ^®  but  in  some  jurisdictions,  it  is  necessary,  when  these  devices  are  used 


seals,  have  been  held  sufficient.  Van  Bokke- 
len  V.  Taylor,  62  N.  Y.  105. 

A  square  piece  of  paper  attached  to  the 
instrument  with  a  wafer  is  sufficient,  when 
intended  as  a  seal.  Hughes  v.  Debnam,  53 
N.  C.  127. 

Requisites  of  notarial  seal  see  Notaries, 
29  Cyc.  1098. 

20.  Bobe  v.  Moon  Bldg.  Assoc.,  8  Ohio  Dec. 
(Reprint)  164,  6  Cine.  L.  Bui.  124;  Lorah 
V.  Nissley,  156  Pa.  St.  329,  27  Atl.  242; 
Long  V.  Ramsay,  1  Serg.  &  R.  (Pa.)  72. 
And  see  Taylor  v.  Glaser,  2  Serg.  &  R.  (Pa.) 
502. 

A  short  dash  made  with  a  pen,  following 
the  signature,  has  been  held  to  be  a  suffi- 
cient seal,  although  similar  marks  for 
punctuation  were  used  in  the  instrument. 
Hacker's  Appeal,  121  Pa.  St.  192,  15  Atl. 
500,  1  L.  R.  A.  861. 

A  slit  in  a  parchment  in  which  a  ribbon 
is  inserted  has  been  held  not  to  be  a  seal. 
Duncan  v.  Duncan,  1  Watts  (Pa.)  322. 
Contra,  Hamilton  v.  Dennis,  12  Grant  Ch. 
(U.  C.)  325. 

The  mere  touching  of  the  paper  with  the 
end  of  a  poker,  which  makes  no  impression 
on  the  paper,  is  not  sufficient.  Clement  v. 
Donaldson,  9  U.  C.  Q.  B.  299. 

21.  What  devices  sufficient  as  corporate 
seals  see  Corporations,  10  Cyc.  1011. 

22.  Arkansas. — Anderson  v.  Wilburn,  8 
Ark.  155,  holding  that  the  scrawl  need  not 
be  accompanied  by  the  letters  "  L.  S." 

Georgia. —  Harden  v.  Webster,  29  Ga.  427; 
Johnston  v.  Crawley,  25  Ga.  316,  71  Am.  Dec. 
173. 

Illinois. —  Eames  V.  Preston,  20  111.  389. 

Indiana. —  Kilgore  v.  Powers,  5  Blackf.  22, 
holding  that  no  word  or  letter  is  essential 
to  the  validity  of  a  scrawl  as  a  seal. 

Ohio. —  Michenor  v.  Kinney,  Wright  460. 

South  Carolina. —  Parks  v.  Duke,  2  Mc- 
Cord  380. 

Virginia. —  Jones  v.  Logwood,  1  Wash.  42. 

United  States. —  U.  S.  v.  Stephenson,  27 
Fed.  Cas.  No.  16,386,  1  McLean  462. 

See  43  Cent.  Dig.  tit.  "Seals,"  §  5. 

Contra. —  McLaughlin  v.  Randall,  66  Me. 
266;  Hendee  i;.  Pinkerton,  14  Allen  (Mass.) 
381. 

In  New  Jersey  it  was  formerly  held  that 
a  scroll  was  sufficient  where  the  instrument 
was  for  the  payment  of  money  (Force  v. 
Craig,  7  N.  J.  L.  272),  but  that  in  regard 
to  other  instruments,  wax,  wafer,  or  some- 
thing susceptible  of  receiving  and  retaining 
an  impression,  was  necessary  (Perrine  v. 
Cheeseman,  11  N.  J.  L.  174,  19  Am.  Dec. 
388;  Hopewell  Tp.  v.  Amwell  Tp.,  6  N.  J.  L. 
169).    However,  the  New  Jersey  statute  has 


been  broadened  so  as  to  render  sealed  all 
instruments  executed  with  a  scroll,  or  other 
device  by  way  of  seal.  Wain  v.  Wain,  53 
N.  J.  L.  429,  22  Atl.  203. 

23.  Illinois. — ^  Jackson  v.  Security  Mut. 
Life  Ins.  Co.,  233  111.  161,  84  N.  E.  198. 

Minnesota. —  Cochran  v.  Stewart,  57  Minn. 
499,  59  N.  W.  543. 

Pennsylvania. —  Lorah  V.  Nissley,  156  Pa. 
St.  329,  27  Atl.  242. 

South  Dakota. —  Philip  V,  Stearns,  20  S.  D. 
220,  105  N.  W.  467. 

Tennessee. —  Whitley  v.  Davis,  1  Swan  333. 

yirgrwm.— Lewis  v.  Overby,  28  Graft.  627. 

See  43  Cent.  Dig.  tit.  "Seals,"  §  5. 

Contra. —  Beardsley  v.  Knight,  4  Vt.  471. 

24.  Stansell  v.  Corley,  81  Ga.  453,  8  S.  E. 
868;  McKain  v.  Miller,  1  McMull.  (S.  C.) 
313. 

The  letters  originally  meant  locus  sigilli, 
but  have  now  acquired  the  popular  force  of 
an  arbitrary  sign  for  a  seal.  Lorah  v.  Niss- 
ley, 156  Pa.  St.  329,  27  Atl.  242  [disapprov- 
ing Bennet  V.  Allen,  20  Phila.   (Pa.)  4231. 

25.  Arkansas. —  Bertrand  v.  Byrd,  4  Ark. 
195. 

California. —  Hastings  v.  Vaughn,  5  Cal. 
315: 

Florida. —  Bacon  v.  Green,  36  Fla.  325,  18 
So.  870;  Comerford  v.  Cobb,  2  Fla.  418. 

Georgia. —  Williams  v.  Greer,  12  Ga.  459. 

Illinois. — Ankeny  v.  McMahon,  4  111.  11. 

Mississippi. —  Pierce  v.  Lacy,  23  Miss.  193; 
Whittington  v.  Clarke,  8  Sm.  &  M.  Ch.  480. 

Missouri. —  Groner  v.  Smith,  49  Mo.  318; 
Underwood  v.  Dollins,  47  Mo.  259. 

Osborn  r.  Kistler,  35  Ohio  St.  99. 

Oregon. — Osborne  V.  Hubbard,  20  Oreg.  318. 
25  Pac.  1021,  11  L.  R.  A.  833. 

Texas. — 'Muckleroy  v.  Bethany,  23  Tex. 
163;  Conner  v.  Autrey,  18  Tex.  427;  Eng- 
lish V.  Helms,  4  Tex.  228. 

Virginia. —  Buckner  v.  Mackay,  2  Leigh 
488. 

United  States. —  Jacksonville,  etc.,  Nav. 
Co.  V.  Hooper,  160  U.  S.  514,  16  S.  Ct.  379, 
40  L.  ed.  515. 

See  43  Cent.  Dig.  tit.  "  Seals."  §  5. 

Contra. —  Manning  v.  Perkins.  86  ]\Ie.  419, 
29  Atl.  1114;  Bishop  r.  Globe  Co..  135  Mass. 
132;  Providence  Tel.  Pub.  Co.  r.  Crahan  En- 
graving Co.,  24  R.  I.  175,  52  Atl.  804. 

26.  California. —  Hastings  v.  Vaughn,  5 
Cal.  315. 

Colorado. —  Morgenson  v.  Middlesex  Min., 
etc.,  Co.,  11  Colo.  ^176,  17  Pac.  513. 

Florida.— Liingley  v.  Owens,  52  Fla.  302, 
42  So.  457,  holding  that  it  is  immaterial 
whether  the  scrawl,  within  which  the  letters 
are  inserted,  consists  of  brackets  or  paren- 
theses. 
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instead  of  actual  sealing,  that  the  instrument  contain  evidence  of  an  intention  to 
seal,"  while  in  other  jurisdictions  this  is  not  necessary .^^ 

C.  Time  of  Sealing.  Although  it  is  immaterial  that  a  scrawl  seal  is  printed 
on  the  instrument  before  it  is  executed,  as  the  party,  by  signing  his  name  in  front 
of  it,  adopts  such  printed  device  as  his  seal,^^  yet  where  the  instrument  is  not 
sealed  at  the  time  of  execution,  a  subsequent  sealing  will  not  cure  the  defect.^^  ^ 

D.  Recital  in  Instrument.    Except  in  cases  where  a  scroll  or  other  substi- 


Georgia. — ■'New  York  L.  Ins.  Co.  V.  Rhodes, 
4  Ga.  App.  25,  60  S.  E.  828. 

Indiana. —  Bradfield  v.  McCormick,  3 
Blackf.  161. 

Oregon. —  Wilson  v.  McEwan,  7  Oreg.  87. 

Pennsylvania. —  Hazelton  Nat.  Bank  v. 
Kintz,  24  Pa.  Super.  Ct.  456. 

'Wisconsin. — Williams  V.  Starr,  5  Wis. 
534. 

United  States. —  Burton  v.  Le  Roy,  4  Fed. 
Cas.  No.  2,217,  5  Sawy.  510. 

See  43  Cent.  Dig.  tit.  "  Seals/'  §  5. 

In  New  York  a  scroll  containing  the  let- 
ters "  L.  S."  was  formerly  not  sufficient 
(Warren  v.  Lynch,  5  Johns.  239),  but  where 
there  is  an  intention  to  seal,  equity  will 
afford  the  requisite  relief  (Barnard  V.  Gantz, 
140  N.  Y.  249,  35  N.  E.  430;  Solon  v.  Wil- 
liamsburg Sav.  Bank,  114  N.  Y.  122,  21  N.  E. 
168).  See  2  Wadhams  N.  Y.  Consol.  Laws 
(1909),  p.  1372,  §  44. 

27.  California. — 'McDonald  v.  Bear  River, 
etc..  Water,  etc.,  Co.,  13  Cal.  220. 

Missouri. —  Glasscock  v.  Glasscock,  8  Mo. 
577;  Walker  v.  Keile,  8  Mo.  301;  Grimsley 
V.  Riley,  5  Mo.  280,  32  Am.  Dec.  319;  Boyn- 
ton  V.  Reynolds,  3  Mo.  79;  Dickens  v.  Miller, 
12  Mo.  App.  408. 

New  Jersey. —  Force  v.  Craig,  7  N.  J.  L. 
272. 

Texas. —  Clopton  v.  Pridgen,  8  Tex.  308 ; 
Flemming  v.  Powell,  2  Tex.  225. 

Virginia. —  Clegg  v.  Lemessurier,  15  Gratt. 
108;  Cromwell  v.  Tate,  7  Leigh  301,  30  Am. 
Dec.  506;  Peasley  v.  Boatwright,  2  Leigh  195; 
Anderson  v.  Bullock,  4  Munf.  442;  Austin 
V.  Whitlock,  1  Munf.  487,  4  Am.  Dec.  550; 
Baird  v.  Glaigrove,  1  Wash.  170.  And  see 
Lewis  V.  Overby,  28  Gratt.  627;  Jenkins  V. 
Hurt's  Com'rs,  2  Rand.  446. 

See  43  Cent.  Dig.  tit.  "Seals,"  §  5. 

Restriction  of  rule  to  contracts. —  It  has 
been  held,  in  some  of  the  jurisdictions  wherein 
this  rule  prevails,  that  the  rule  is  confined 
in  its  application  to  contracts,  and  that  it 
does  not  apply  to  instruments  to  which  the 
act  of  sealing  gives  no  new  or  different  char- 
acter, such  as  deeds  or  other  instruments 
which  are  recorded  (Ashwell  v.  Ayers,  4 
Gratt.  (Va.)  283;  Parker  V.  Hewlett,  9 
Leigh  (Va.)  511;  Cosner  v.  McCrum,  40 
W.  Va.  339,  21  S.  E.  739;  Smith  v.  Henning, 
10  W.  Va.  596),  or  testamentary  papers 
(Pollock  V.  Glassell,  2  Gratt.  (Va.)  439). 

In  Alabama  this  rule  prevailed  prior  to 
the  act  of  Feb.  2,  1839,  which  dispenses  with 
the  necessity  of  a  seal  or  scroll  where  the  in- 
strument imports  on  its  face  to  be  under 
seal.  Moore  v.  Leseur,  18  Ala,  606;  Carter  v. 
Penn,  4  Ala.  140;  Lee  v.  Adkins,  Minor  187. 

[IV,  B] 


Under  the  Minnesota  and  Mississippi  stat- 
utes, it  is  essential  that  there  exist  an  in- 
tention to  use  the  scroll  as  a  seal,  but  that 
intention  may  be  manifested  in  either  the 
body  of  the  instrument  or  in  the  scroll  itself. 
Brown  v.  Jordhal,  32  Minn.  135,  19  N.  W. 
650,  50  Am.  Rep.  560;  Hudson  v.  Poindexter, 
42  Miss.  304;  Commercial  Bank  v.  Ullman, 
10  Sm.  &  M.  Ch.  411;  McRaven  v.  McGuire, 

9  Sm.  &  M.  Ch.  34;  Whittington  v.  Clarke, 
8  Sm.  &  M.  Ch.  480.  But  see  Bohannon 
V.  Hough,  Walk.  461. 

28.  Arkansas. —  Jeffery  v.  Underwood,  1 
Ark.  108. 

Florida. —  Langley  v.  Owens,  52  Fla.  302, 
42  So.  457. 

Illinois. —  Jackson  v.  Security  Mut.  L.  Ins. 
Co.,  135  111.  App.  86  [affirmed  in  233  111. 
161,  84  N.  E.  198]. 

Maryland. —  Trasher  v.  Evahart,  3  Gill  &  J. 
234. 

Ohio. —  Howe  v.  Dawson,  Tapp.  201  [fol- 
lowed in  Michenor  v.  Kinney,  Wright  460]. 

Oregon. — Osborne  v.  Hubbard,  20  Oreg.  318, 
25  Pac.  1021,  11  L.  R.  A.  833. 

South  Carolina. —  McLaughlin  v.  Braddy, 
63  S.  C.  433,  41  S.  E.  523,  90  Am.  St.  Rep. 
681;  Relph  i:  Gist,  4  McCord  267. 

Tennessee. —  Scruggs  f.  Brackin,  4  Yerg. 
528. 

United  States. —  Burton  v.  Le  Roy,  4  Fed. 
Cas.  No.  2,217,  5  Sawy.  510. 

See  43  Cent.  Dig.  tit.  "Seals,"  §  5. 

29.  Colorado. — Carlile  i*.  People,  (1899)  59 
Pac.  48.  But  see  Buckingham  v.  Orr,  6  Colo. 
537. 

Illinois. —  Jackson  v.  Security  Mut.  L.  Ins, 
Co.,  135  111.  App.  86  [affirmed  in  233  111.  161, 
84  N.  E.  198]. 

OMo.— Osborn  V.  Kistler,  35  Ohio  St.  99; 
Lore  V.  Truman,  1  Ohio  Dec.  (Reprint)  510, 

10  West.  L.  J.  250. 

Pennsylvania. —  Lorah  V.  Nissley,  156  Pa. 
St.  329,  27  Atl.  242  [disapproving  Bennet  v. 
Allen,  20  Phila.  423]. 

South  Carolina. — -McLaughlin  v.  Braddy, 
63  S.  C.  433,  41  S.  E.  523,  90  Am.  St.  Rep. 
681. 

Wisconsin. —  Williams  v.  Starr,  5  Wis.  534. 

See  43  Cent.  Dig.  tit.  "  Seals,"  §  6. 

But  see  Manning  v.  Perkins,  86  Me.  419, 
29  Atl.  1114;  Bates  v.  Boston,  etc.,  R.  Co.,  10 
Allen  (Mass.)  251. 

30.  Smalley  v.  Vanorden,  5  N.  J.  L.  811; 
Merritt  v.  Home,  5  Ohio  St.  307,  67  Am. 
Dec.  298.  Compare  People  v.  Rensselaer,  11 
Wend.  (N.  Y.)  174  (holding  that  the  court 
may  permit  the  seals  to  be  subsequently  af- 
fixed) ;  Green  V.  El  well,  13  N.  Y.  Wkly.  Dig. 
236. 
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tute  is  used  instead  of  the  common-law  seal/*  a  recital  in  the  body  of  the  instru- 
ment or  in  the  attestation  clause  that  the  instrument  is  sealed  is  not  material  in 
determining  that  fact.  The  presence  of  such  recital  does  not  change  the  character 
of  an  instrument,  to  which  no  seal  is  affixed,^^  nor  its  absence,  the  character  of 
an  instrument  actually  sealed. 

V.  Adoption  of  seals. 

Where  there  are  not  as  many  seals  as  signatures  to  a  written  instrument,  the 
seals  will  be  presumed  to  be  those  of  the  parties  to  whose  names  they  are  affixed, 
and  will  be  held  to  be  the  seals  of  all  on  proof  that  they  were  attached  on  the 
authority  of  all,^*  as,  on  account  of  the  law  permitting  one  person  to  adopt  the 
seal  of  another,  it  is  not  necessary  that  the  number  of  seals  equal  the  number  of 
signatures.^^    Proof  that  the  parties  who  have  not  attached  seals  have  adopted 


Addition  or  detachment  of  seal  as  consti- 
tuting alteration  of  instrument  see  Altera- 
tions OF  Instruments,  2  Cyc.  207. 

31.  See  supra,  IV,  B. 

32.  Delaware. — Armstrong  f.  Pearce,  5 
Harr.  351. 

Georgia. —  Willhelms  v.  Partoine,  72  Ga. 
898  [folloiving  Brooks  v.  Kiser,  69  Ga.  762]. 

Illinois. —  Chilton  v.  People,  66  111.  501; 
Nance  v.  Funk,  3  111.  263. 

Indiayia. —  Deming  v.  Bullitt,  1  Blaekf.  241. 

M ame.— Boothbay  v.  Giles,  68  Me.  160. 

Maryland. —  State  r.  Humbird,  54  Md.  327 ; 
Stabler  v.  Cowman,  7  Gill  &  J.  284. 

Mississippi. —  McPherson  v.  Reese,  58  Miss. 
749  [distinguishing  McCarley  v.  Tippah 
County,  58  Miss.  483,  38  Am.  Rep.  338]. 

Neto  York. —  Davis  v.  Bingham,  39  Misc. 
299,  79  N.  Y.  Suppl.  469. 

South  Carolina. —  Mitchell  v.  Parham, 
Harp.  3. 

Wisconsin. —  Davis  v.  Judd,  6  Wis.  85. 

England. —  Moore  v.  Jones,  2  Ltd.  Raym. 
1536,  92  Eng.  Reprint  496. 

See  43  Cent.  Dig.  tit.  "Seals,"  §  8. 

Equitable  estoppel. —  However,  where  the 
instrument  recites  that  it  is  under  seal  and 
the  failure  to  affix  a  seal  is  due  to  mere 
inadvertence,  a  court  of  equity  will  not  al- 
low the  party  executing  the  instrument  to 
claim  and  obtain  any  benefit  arising  from 
such  failure.  McCarley  v.  Tippah  County, 
58  Miss.  483,  38  Am.  Rep.  338;  Rutland  v. 
Paige,  24  Vt.  181. 

33.  Illinois. —  Chamberlain  v.  Fernbach, 
118  111.  App.  145. 

Kentucky. —  Hubbard  v.  Beckwith,  1  Bibb 
492. 

MoAne. —  Wing  v.  Chase,  35  Me.  260. 

South  Carolina. —  Cunningham  v.  Smith, 
Harp.  Eq.  90. 

England. —  Drapper  V.  Capper,  Dyer  19a, 
73  Eng.  Reprint  39. 

See  43  Cent.  Dig.  tit.  "Seals,"  §  8. 

But  see  Cartmill  v.  Hopkins,  2  Mo.  220; 
Dickens  v.  Miller,  12  Mo.  App.  408. 

Contra. —  Humphries  v.  Nix,  77  Ga.  98; 
Brooks  V.  Kiser,  69  Ga.  762;  Bradley  Salt  Co. 
f.  Norfolk  Importing,  etc.,  Co.,  95  Va.  461, 
28  S.  E.  567. 

Recital  as  to  official  seal:  In  acknowledg- 
ment see  Acknowledgments,   1  Cyc.  580; 


in  jurat  of  affidavit  see  Affidavits,  1  Cyc. 
34." 

34.  Arkansas. —  Hanger  v.  Dodge,  24  Ark. 
205. 

District  of  Columbia. —  Rockwell  v.  Capital 
Traction  Co.,  25  App.  Cas.  98. 

Illinois. —  Eames  v.  Preston,  20  111.  389. 

Maryland. —  State  v.  Humbird,  54  Md.  327 ; 
Stabler  v.  Cowman,  7  Gill  &  J.  284. 

Massachusetts. —  Bradford  v.  Randall,  5 
Pick.  496. 

North  Carolina. —  Pickens  v.  Rymer,  90 
N.  C.  282,  47  Am.  Rep.  521;  Yarborough  v. 
Monday,  13  N.  C.  493,  14  N.  C.  420. 

South  Carolina. —  McLaughlin  v.  Braddy, 
63  S.  C.  433,  41  S.  E.  523,  90  Am.  St.  Rep. 
681;  O'Cain  v.  O'Cain,  1  Strobh.  402. 

England. —  Ball  v.  Dunsterville,  4  T.  R. 
313,  100  Eng.  Reprint  1038,  where  authority 
was  inferred  from  the  fact  that  one  party 
affixed  his  seal  for  himself  and  another  party 
in  the  presence  of  the  other. 

See  43  Cent.  Dig.  tit.  "Seals,"  §  7. 

On  demurrer  the  court  is  not  authorized  to 
assume  that  the  seals  attached  are  not  the 
seals  of  all  the  parties.  Bacon  v.  Green,  36 
Fla.  325,  18  So.  870;  Bohannons  v.  Lewis, 
3  T.  B.  Mon.  (Ky.)  376;  Van  Alstyne  v. 
Van  Slyck,  10  Barb.  (N.  Y.)  383;  Norvell 
V.  Walker,  9  W.  Va.  447. 

35.  Alabama. —  Carter  v.  Doe,  21  Ala.  72. 
Arkansas. —  McKiel  v.  Porter,  4  Ark.  534; 

State  Bank  v.  Bailey,  4  Ark.  453. 

Florida. —  Baars  v.  Sordon,  21  Fla.  25; 
Gotten  V.  Williams,  1  Fla.  42. 

Maine. —  Cumberland  Bank  v.  Bugbee,  19 
Me.  27. 

Maryland. —  State  v.  Humbird,  54  Md.  327. 

Massachusetts. —  Tasker  r.  Bartlett,  5 
Cush.  359;  Mill  Dam  Foundery  v.  Hovey,  21 
Pick.  417. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Burke,  53  Miss.  200,  24  Am.  Rep.  689. 

Missouri. — ^Burnett  v.  McCluey,  78  Mo. 
676.    But  see  Kennerly  r.  Weed,  1  Mo.  672. 

New  Hampshire. —  Northmnberlaud  /*.  Cob- 
leigh,  59  N.  H.  250;  Pequawkett  Bridge  r. 
Mathes,  7  N.  H.  230,  26  Am.  Dec.  737. 

New  York. —  Rusling  v.  Union  Pipe,  etc., 
Co.,  5  N.  Y.  App.  Div.  448,  39  N.  Y.  Suppl. 
216  [affirmed  in  158  N.  Y.  737,  53  N.  E. 
1131];  Van  Alstyne  f.  Van  Slyck,  10  Barb. 

[V] 
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the  seals  which  are  attached  is  sufficient,  where  the  parties  recite  in  the  instrument 
that  it  is  executed  under  their  seals/^  or  where  there  is  any  contemporaneous 
writing  showing  an  adoption. 

VI.  Evidence  and  Questions  For  Jury.^^ 

A  presumption  of  due  sealing  attaches  where  the  instrument  itself  purports 
to  be  under  seal,^^  or  where  the  instrument  cannot  be  produced,  and  a  copy  thereof 
recites  that  it  is  under  seal  and  contains  appropriate  words  or  letters  indicating 
a  seal;  ^  and  where  such  presumption  attaches,  the  burden  is  upon  the  party 
objecting  to  the  sufficiency  of  the  instrument  to  show  that  it  was  not  sealed  at 
the  time  of  signature ;  but  where  the  adoption  of  the  seal  of  one  signer  by  another 
signer  is  sought  to  be  shown,  the  burden  of  proof  is  on  the  party  seeking  to  enforce 
the  instrument  as  a  specialty.^^    In  case  of  the  loss  of  the  instrument  or  of  the 


383;  Mackay  v.  Bloodgood,  9  Johns.  285; 
Loodlow  V.  Simond,  2  Cai.  Cas.  1,  2  Am.  Dec. 
291. 

Ohio. —  Citizens'  Bldg.  Assoc.  v.  Cummings, 
45  Ohio  St.  664,  16  N.  E.  841. 

Pennsylvania. —  Bowman  v.  Bobb,  6  Pa.  St. 
302. 

South  Carolina. —  Twitty  f.  Houser,  7  S.  C. 
153,  holding  that  several  may  adopt  the  seal 
of  one  without  so  expressing  on  the  face 
of  the  papers. 

Tennessee. —  Lambden  v.  Sharp,  9  Humphr. 
224;  Hollis  v.  Pond,  7  Humphr.  222. 

Texas. —  Muckleroy  f.  Bethany,  23  Tex. 
163. 

Wisconsin. —  Rollins  i'.  Humphrey,  98  Wis. 
66,  73  N.  W.  331;  Yale  v.  Flanders,  4  Wis. 
96. 

England. —  Lovelace's  Case,  W.  Jones  268, 
82  Eng.  Reprint  140. 

See  43  Cent.  Dig.  tit.  "  Seals,"  §  7. 

Contra.— Tingey  v.  Carroll,  23  Fed.  Cas. 
No.  14,056,  3  Cranch  C.  C.  693,  holding  that 
there  cannot,  at  common  law,  be  a  seal  of 
a  firm,  or  a  joint  seal  for  any  number  of  per- 
sons not  incorporated. 

The  rule  is  applicable  to  instruments  in 
which  only  part  of  the  signers  are  named  as 
obligors  in  the  body  of  the  instrument. 
Pequawkett  V.  Mathes,  7  N.  H.  230,  26  Am. 
Dec.  737;  Citizens'  Bldg.  Assoc.  v.  Cummings, 
45  Ohio  St.  664,  16  N.  E.  841. 

36.  Alabama. —  Carter  v.  Doe,  21  Ala.  72; 
Hatch  V.  Crawford,  2  Port.  54;  Martin  v. 
Dortch,  1  Stew.  479. 

District  of  Columhia. —  Rockwell  i\  Capital 
Traction  Co.,  25  App.  Cas.  98. 

Florida.— Gotten  v.  Williams,  1  Fla.  37. 

Illinois.— RjSin  v.  Cooke,  172  111.  302,  50 
N.  E.  213;  Davis  v.  Burton,  4  111.  41,  36 
Am.  Dec.  511  [followed  in  McLean  v.  Wilson, 
4  111.  50]  ;  Troydon  v.  Cleveland  Stone  Co., 

53  111.  App.  206. 

Indiana. —  Flood  v.  Yandes,  1  Blackf.  102. 
Maine. —  Cumberland  Bank  v.  Bugbee,  19 
Me.  27. 

Missouri. —  Lunsford  v.  La  Motte  Lead  Co., 

54  Mo.  426. 

New  Hampshire. —  Northumberland  v.  Cob- 
leigh,  59  N.  H.  250;  Pequawkett  Bridge  v. 
Mathes,  7  N.  H.  230,  26  Am.  Dec.  737. 

Neio  York. —  Rusling  v.  Union  Pipe,  etc., 
Co.,  5  N.  Y.  App.  Div.  448,  39  N.  Y.  Suppl. 
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216  [affirmed  in  158  N.  Y.  737,  53  N.  E. 
1131].  ' 

Pennsylvania. —  Bowman  v.  Robb,  6  Pa.  St. 
302,  where  both  the  parties  in  question  had 
placed  their  signatures  opposite  one  seal. 

M^est  Virginia. —  Norvell  v.  Walker,  9 
W.  Va.  447. 

Wisconsin. —  Yale  v.  Flanders,  4  Wis.  96. 

See  43  Cent.  Dig.  tit.  "Seals,"  §  7. 

Contra. —  Stabler  v.  Cowman,  7  Gill  &  J. 
(Md.)  284  [folloived  in  State  v.  Humbird,  54 
Md.  327]. 

Where  no  such  recital  is  contained  in  the 
instrument,  and  the  instrument  purports  to 
be  that  of  one  individual  only,  extraneous 
proof  is  necessary  to  show  an  adoption.  Hess' 
Estate,  150  Pa.  St.  346,  24  Atl.  676. 

37.  Ingoldsby  v.  Juan,  12  Cal.  564. 

38.  Evidentiary  matters  connected  vsrith 
corporate  seals  see  Corporations,  10  Cyc. 
1016. 

39.  Doe  V.  Pendleton,  15  Ohio  735,  holding 
that  a  slight  impression  upon  process,  after 
the  lapse  of  many  years,  will  be  presumed 
to  be  the  seal. 

The  possession  of  the  instrument  by  the 
obligee  or  grantee,  with  the  seal  attached, 
and  proof  of  the  handwriting  of  the  obligor, 
has  been  held  prima  facie  evidence  of  sealing. 
Merritt  V.  Cornell,  1  E.  D.  Smith  (N.  Y.) 
335.  Contra,  Keedy  v.  Moats,  72  Md.  325,  19 
Atl.  965. 

40.  Deininger  v.  McConnel,  41  111.  227; 
Flowery  Min.  Co.  v.  North  Bonanza  Min.  Co., 
16  Nev.  302.  See  also  Deeds,  13  Cyc.  727. 
Contra,  Dickens  v.  Miller,  12  Mo.  App.  408. 

The  registration  of  a  conveyance,  with  a 
certificate  that  it  conferred  a  complete  title, 
has  been  held  to  justify  the  presumption  that 
it  was  duly  sealed.  Sneed  v.  Ward,  5  Dana 
(Ky.)  187. 

The  absence  of  the  seal  may  be  accounted 
for  by  parol  evidence  only  where  there  is 
other  evidence  from  which  the  genuineness 
of  the  document  can  be  inferred.  Adams  v. 
Wilder,  91  Ga.  562,  18  S.  E.  530. 

Presumption  as  to  due  affixing  of  official 
seal  see  Appeal  and  Error,  3  Cyc.  97,  102 
note  68,  157  note  28,  274  note  7.  ' 

41.  Grown ing  v.  Behn,  10  B.  Mon.  (Ky.) 
383;  Pool  r.  Dial,  10  S.  C.  440.  And  see 
Mortgages,  27  Cyc.  1106  text  and  note  47. 

42.  Pickens  v.  Rymer,  90  N.  C.  282,  47 
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seal  from  the  instrument,  and  in  the  absence  of  direct  evidence,  circumstantial 
evidence  of  a  due  sealing  is  admissible.'*^  Whether  or  not  a  certain  device  con- 
stitutes a  seal  is  a  question  of  law  for  the  court,  but  it  is  for  the  jury  to  determine 
whether  the  seal  was  affixed  to  the  instrument,  or,  having  been  attached,  has  since 
been  detached/^ 

SEA-MOSS.    See  Moss,  27  Cyc.  1868  note  9. 


Am.  Rep.  521;  Citizens'  Bldg.  Assoc.  v.  Cum- 
mings,  45  Ohio  St.  664,  16  N.  E.  841;  Hollis 
V.  Pond,  7  Humphr.  (Tenn.)  222. 

The  burden  of  proof  is  not  sustained  by 

merely  showing  tliat  the  surety,  to  wliose 
signature  there  is  no  seal  attached,  has  ac- 
cepted indemnity.  State  v.  Humbird,  54  Md. 
327. 

43.  Livingston  County  v.  White,  30  Barb. 
(N.  Y.)  72;  Follett  V.  Rose,  9  Fed.  Cas.  No. 
4,900,  3  McLean  332,  holding  that  the  officer 
who  took  the  acknowledgment  may  testify 
as  to  his  practice  in  taking  only  instru- 
ments to  which  seals  are  attached. 

44.  Florida. —  Langley  v.  Owens,  52  Fla. 
302,  42  So.  457. 

Illinois. —  Schwarz  v.  Herrenkind,  26  111. 
208,  holding  that  the  question  whether  the 
seal  was  attached  at  the  time  of  the  execu- 
tion of  the  instrument  or  afterward  is  one 
for  the  jury. 

New  Jersey. —  Corlies  v.  Vannote,  16 
N.  J.  L.  324. 


North  Carolina. —  Baird  v.  Reynolds,  99 
N.  C.  469,  6  S.  E.  377. 

Pennsylvania. —  Miller  v.  Binder,  28  Pa. 
St.  489. 

Vermont. —  Beardsley  v.  Knight,  4  Vt.  471. 

United  States.— ¥o\\&ii  v.  Rose,  9  Fed. 
Cas.  No.  4,900,  3  McLean  332. 

See  43  Cent.  Dig.  tit.  "Seals,"  §  10. 

Ownership  of  seal. —  Whether  or  not  the 
seal  is  that  of  the  party  to  be  charged  is 
a  question  for  the  jury.  Crossman  v.  Hill- 
town  Turnpike  Co.,  3  Grant  (Pa.)  225. 

The  intent  with  which  a  party  affixed  the 
letters  "  L.  S."  to  the  signature  is  a  question 
of  fact  for  the  jury  (McKain  v.  Miller,  1  Mc- 
Mull.  (S.  C.)  313),  as  well  as  is  the  inten- 
tion of  one  signer  to  adopt  the  seal  of  an- 
other signer  (Pickens  f.  Rymer,  90  N.  C. 
282,  47  Am.  Rep.  521;  Yarborough  v.  Mon- 
day, 14  N.  C.  420;  Citizens'  Bldg.  Assoc.  v. 
Cummings,  45  Ohio  St.  664,  16  N.  E.  841; 
Lambden  v.  Sharp,  9  Humphr.  (Tenn.)  224; 
Vermont  University  v.  Joslyn,  21  Vt.  52). 
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For  Matters  Relating  to : 

Admiralty,  see  Admiralty,  1  Cyc.  797. 
Domicile  of  Seaman,  see  Domicile,  14  Cyc.  849. 

Implied  Warranty  of  Competent  Crew  in  Marine  Policy,  see  Marine  Insur- 
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Negligence  of  Seaman  in  Causing  Collision,  see  Collision,  7  Cyc.  303. 
Piracy,  see  Piracy,  30  Cyc.  1626. 
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L  DEFINITIONS. 

A.  Seamen.  A  seaman  is  defined  to  be  one  whose  occupation  is  to  assist 
in  the  management  of  ships  at  sea;  a  mariner;  a  sailor.^    The  term  is  exceed- 

1.  Webster  Diet,  [quoted  in  Doughten  v.  one  whose  business  is  navigation."  Bouvier 
Vandever,  5  Del.  Ch.  51,  73].  L.  Diet. 

Other  definitions  are: "A  sailor,  a  mariner;         "A  man  whose  occupation  it  is  to  cooperate 
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ingly  broad  in  its  signification  and  is  held  to  include  carpenters,^  clerks,^ 
cooks/  coopers,^  deck  hands/  divers/  engineers/  firemen/  fishermen/^  mates/^ 


in  the  navigation  of  a  ship  at  sea;  a  mariner; 
a  sailor;  applied  to  both  officers  and  common 
sailors,  but  technically  restricted  to  men  be- 
low the  rank  of  officer."    Century  Diet. 

"  Every  person  ( apprentices  excepted )  who 
shall  be  employed  or  engaged  to  serve  in  any 
capacity  on  board  "  a  vessel.  U.  S,  Kev.  St. 
(1878)  §  4612  [U.  S.  Comp.  St.  (1901) 
p.  3120]  [quoted  in  Saylor  v.  Taylor,  77  Fed. 
476,  477,  23  C.  C.  A.  343]. 

As  used  in  23  U.  S.  St.  at  L.  55,  c  121, 
§  10,  as  amended  by  24  U.  S.  St.  at  L.  80, 
c.  421,  §  3,  amended  by  30  U.  S.  St.  at  L.  763, 
c.  28,  §  24  [U.  S.  Comp.  St.  (1901)  p.  3078], 
making  it  unlawful  to  pay  any  seaman  wages 
in  advance,  the  term  means  those  Americans 
who  practise  or  are  employed  in  navigation 
or  whose  avocation  is  that  of  mariner.  U.  S. 
V.  Nelson,  100  Fed.  125. 

As  used  in  17  IT.  S.  St.  at  L.  273,  provid- 
ing fox  the  punishment  of  any  seaman  who 
has  been  lawfully  engaged  and  who  has  com- 
mitted certain  enumerated  offenses,  the  term 
applies  to  seamen  engaged  on  foreign  vessels 
in  American  waters  and  not  only  to  those 
employed  on  American  vessels.  U.  S.  v.  Mc- 
Ardie,  26  Fed.  Cas.  No.  15,653,  2  Sawy. 
367. 

As  used  in  U.  S.  Rev.  St.  (1878)  §  4601, 

making  it  a  punishable  offense  to  harbor 
any  seaman  belonging  to  any  vessel,  the  word 
"  seaman "  is  not  unlimited,  but  must  be 
taken  in  connection  with  U.  S.  Rev.  St. 
(1878)  §  4612  [U.  S.  Comp.  St.  (1901) 
p.  3120],  providing  that  the  word  "seaman" 
shall  be  taken  to  be  one  employed  on  a  ves- 
sel belonging  to  any  citizen  of  the  United 
States.  U.  S.  v.  Minges,  16  Fed.  657,  5 
Hughes  494. 

For  various  code  definitions  see  Cal.  Civ. 
Code  (1903),  §  2049;  N.  D.  Rev.  Codes  (1899), 
§  4151;  S.  D.  Civ.  Code  (1903),  §  1504. 

As  used  in  the  Merchant  Shipping  Act 
(1854),  §  2,  17  &  18  Vict.,  the  term  includes 
"every  person  (except  masters,  pilots,  and 
apprentices  duly  indentured  and  registered) 
employed  or  engaged  in  any  capacity  on 
board  any  ship."  The  Arina,  12  P.  D.  118, 
123,  6  Aspin.  141,  56  L.  J.  P.  D.  &  Adm.  57, 
57  L.  T.  Rep.  N.  S.  121,  35  Wkly.  Rep.  654; 
Connor  v.  The  Flora,  6  Can.  Exch.  131,  132. 
In  the  English  Employers'  and  Workmen's 
Act  of  1875,  the  term  is  used  in  the  same 
sense.  Corbett  v.  Pearce,  [1904]  2  K.  B. 
422,  68  J.  P.  387,  73  L.  J.  K.  B.  885,  90 
L.  T.  Rep.  N.  S.  781,  20  T.  L.  R.  473. 

A  merchant  seaman  is  a  seaman  in  a  pri- 
vate vessel  as  distinguished  from  a  seaman 
in  the  navy  or  on  a  public  vessel.  U.  S.  v. 
Sullivan,  43  Fed.  602,  604.  The  term  in- 
cludes seamen  or  mariners  on  boats  or  ves- 
sels employed  in  navigable  fresh  waters  within 
the  admiralty  jurisdiction  of  the  United 
States,  and  therefore  they  are  entitled  to  all 
the  rights  and  subject  to  all  duties  as  such, 
as  much  as  seamen  on  the  ocean.  The  Ben 
Flint,  3  Fed.  Cas.  No.  1,290,  1  Biss.  562. 

Mariner  defined  see  Makiner,  26  Cyc.  741. 


3.  Wilson  V.  The  Ohio,  30  Fed.  Cas.  No. 
17,825,  Gilp.  505. 

3.  Abbott  V.  Baltimore,  etc..  Steam  Packet 
Co.,  4  Md.  Ch.  310;  Spinnetti  v.  Atlas  Steam- 
ship Co.,  80  N.  Y.  71,  81,  36  Am.  Rep.  579; 
The  Sultana,  23  Fed.  Cas.  No.  13,602,  Brown 
Adm.  13.  But  see  The  Globe  v.  Herbert,  13 
Mo.  577  (where  it  is  held  that  the  claim 
on  the  clerk  of  a  steamboat  for  wages  is 
not  a  lien  upon  the  boat,  by  the  statute  of 
Missouri)  ;  Zollinger  V.  The  Emma,  30  Fed. 
Cas.  No.  18,218  (where  it  is  held  that  the 
chief  clerk  of  a  vessel,  for  the  reason  that  he 
is  required  to  account  to  the  owner  and  not 
to  the  master,  is  not  entitled  to  a  seaman's 
lien  for  his  wages). 

4.  Spinnetti  1:.  Atlas  Steamship  Co.,  80 
N.  Y.  71,  36  Am.  Rep.  579;  Ex  p.  Thompson, 
4  Bradf.  Surr.  (N.  Y.)  154;  Allen  v.  Hallet, 
1  Fed.  .Cas.  No.  223,  Abb.  Adm.  573 ;  Black 
V.  The  Louisiana,  3  Fed.  Cas.  No.  1,461,  2 
Pet.  Adm.  268;  The  Charles  F.  Perry,  5  Fed. 
Cas.  No.  2,616,  1  Lowell  475;  The  Helen  M. 
Pierce,  11  Fed.  Cas.  No.  6,332,  2  Hask.  205; 
Bean  v.  Stupart,  Dougl.  (3d  ed.)  11,  99  Eng. 
Reprint  9. 

Women  who  are  cooks  are  seamen.  Law- 
son  V.  The  James  H.  Shrigley,  50  Fed.  287; 
Sageman  v.  The  Brandy\vine,  21  Fed.  Cas.  No. 
12,216,  Newb.  Adm.  5;  Wolverton  v.  Lacey, 
30  Fed.  Cas.  No.  17,932. 

5.  U.  S.  V.  Thompson,  28  Fed.  Cas.  No. 
16,492,  1  Sumn.  168. 

6.  Wilson  V.  The  Ohio,  30  Fed.  Cas.  No. 
17,825,  Gilp.  505. 

7.  The  Murphy  Tugs,  28  Fed.  429;  The 
Highlander,  12  Fed.  Cas.  No.  6,476,  1  Sprague 
510. 

8.  Holt  V.  Cummings,  102  Pa.  St.  212,  48 
Am.  Rep.  199;  Allen  v.  The  Destroyer,  56 
Fed.  310;  The  May  Queen,  16  Fed.  Cas.  No. 
9,360,  1  Sprague  588;  Wilson  v.  The  Ohio, 
30  Fed.  Cas.  No.  17,825,  Gilp.  505. 

An  engineer  in  charge  of  a  steam  dredge 
who  was  the  highest  officer  on  the  dredge,  and 
directed  the  foreman  and  any  other  hands 
aboard,  but  who  had  not  authority  to  engage 
or  dismiss  hands  or  purchase  supplies,  and 
whose  wages  were  paid  at  the  office  of  the 
charterer,  and  who  received  pay  only  for 
each  day  that  the  dredge  was  at  work,  was 
held  not  to  be  the  "  master "  of  the  dredge 
within  the  rule  denying  to  masters  a  mari- 
time lien  for  wages.  The  Atlantic,  53  Fed. 
607. 

9.  The  North  America,  18  Fed.  Cas.  No. 
10,314,  5  Ben.  486;  Wilson  r.  The  Ohio,  30 
Fed.  Cas.  No.  17,825,  Gilp.  505. 

10.  Com.  V.  Douglas,  17  Mass.  49:  Telles 
V.  Lynde,  47  Fed.  912;  The  Minna.  11  Fed. 
759;  Knight  r.  Parsons.  14  Fed.  Cas.  No. 
7,886,  1  Sprao-uo  279. 

11.  Atkyns  /•.  Burrows,  2  Fed.  Cas.  No.  618, 
1  Pet.  Adm.  244;  The  Helen  U.  Pierce,  11 
Fed.  Cas.  No.  6,332,  2  Hask.  205:  The  May 
Queen,  16  Fed.  Cas.  No.  9,360,  1  Sprague 
588.  But  see  Ely  r.  Peck,  7  Conn.  239, 
where,  in  deciding  a  question  as  to  the  juris- 
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pilots/^  porters/^  pursers/*  salesmen/^  sealers/®  slaves  hired  as  seamen/^  stewards/^ 
and  wreckers.^^  It  does  not  include,  however,  lightermen  plying  within  a  harbor 
on  a  vessel  under  twenty  tons  burden,^^  nor  does  it  include  masters,^^  musicians,^^ 
performers  in  a  show  on  board  a  vessel/^  physicians/*  raftsmen/^  or  the  servants 
of  the  master.^® 

B.  Crew.  The  crew  of  a  vessel  in  a  general  sense  comprises  all  persons  who, 
in  pursuance  of  some  contract  or  arrangement  with  the  owner  or  master,  are  on 
board  the  same,  aiding  in  the  navigation  thereof  .^^  The  term  includes  the  cook,^^ 
the  mate,^^  and  the  engineer;  ^  but  excludes  the  bookkeeper  of  a  steamboat  who 
performs  such  service  wholly  on  shore  and  renders  no  service  on  board  the  boat,^^ 


diction  of  a  state  court,  although  unneces- 
sary to  the  decision  in  the  case,  the  court 
held  that  the  mate  was  not  a  seaman. 

If  a  mate  upon  death  of  the  master  suc- 
ceeds to  command  of  the  vessel,  he  does  not 
lose  his  character  as  a  seaman,  and  may  sue 
in  admiralty  to  recover  his  wages.  The 
George,  10  Fed.  Cas.  No.  5,329,  1  Sumn.  151 
[affirming  14  Fed.  Cas.  No.  8,035,  1  Sumn. 
591];  The  Leonidas,  15  Fed.  Cas.  No.  8,262, 
Olcott  12,  holding,  however,  that  he  may  not 
sue  in  rem  to  recover  extra  compensation  for 
services  performed  as  master. 

12.  The  Mary  Elizabeth,  24  Fed.  397 ;  Wil- 
son V.  The  Ohio,  30  Fed.  Cas.  No.  17,825, 
Gilp.  505. 

13.  Spinnetti  V.  Atlas  Steamship  Co.,  80 
N.  Y.  71,  36  Am.  Rep.  579. 

14.  Spinnetti  v.  Atlas  Steamship  Co.,  80 
N.  Y.  71,  36  Am.  Rep.  579  [reversing  14 
Hun  100];  In  re  Hayes,  2  Curt.  Eccl.  338. 

15.  Connor  v.  The  Flora,  6  Can.  Exch. 
131. 

16.  The  Ocean  Spray,  18  Fed.  Cas.  No. 
10,412,  4  Sawy.  105. 

17.  Slacum  v.  Smith,  22  Fed.  Cas.  No. 
12,936,  2  Cranch  C.  C.  149. 

18.  Spinnetti  v.  Atlas  Steamship  Co.,  80 
N.  Y.  71,  36  Am.  Rep.  579;  Black  v.  The 
Louisiana,  3  Fed.  Cas.  No.  1,461,  2  Pet.  Adm. 
268. 

19.  The  Highlander,  12  Fed.  Cas.  No.  6,476, 
1  Sprague  510. 

20.  Pratt  V.  Hall,  4  Mass.  239. 

21.  The  John  A.  Morgan,  28  Fed.  895; 
The  Arina,  12  P.  D.  118,  6  Aspin.  141,  56 
L.  J.  P.  D.  &  Adm.  57,  57  L.  T.  Rep.  N.  S. 
121,  35  Wkly.  Rep.  654.  See  Peterson  v. 
The  Nellie  and  Annie,  37  Fed.  217. 

A  person  calling  himself  master,  who 
neither  contracts  directly  with  the  owners, 
nor  has  charge  of  freights  and  moneys,  is 
an  ordinary  seaman  and  may  proceed  in  rem 
against  the  vessel  as  such.  The  Imogene  M. 
Terry,  19  Fed.  463. 

But  the  master  of  a  vessel  is  a  "  mariner  " 
within  the  meaning  of  the  term  as  used  by 
statutes  making  special  provisions  for  the 
nuncupative  wills  of  mariners  (Hubbard  v. 
Hubbard,  8  N.  Y.  196;  In  re  Gwin,  Tuck. 
Surr.  (N.  Y.)  44),  and  within  the  meaning 
of  the  term  as  used  by  statutes  exempting 
mariners  from  militia  duty  (Bayley  v.  Mer- 
ritt,  2  Pick.  (Mass.)  597.  But  see  Brush  v. 
Bogardus,  8  Johns.  (N.  Y.)  157,  where  it 
was  held  that  the  master  of  a  sloop  sailing 
in  the  Hudson  river  only  was  not  a  mariner 
within  the  meaning  of  these  statutes). 

[I,  A] 


22.  Trainer  v.  The  Superior,  24  Fed.  Cas. 
No.  14,136,  Gilp.  514;  McElhaney  v.  The 
Flora,  6  Can.  Exch.  129. 

23.  Lawrence  V.  The  W.  F.  Brown,  46  Fed. 
290. 

24.  Gardner  v.  The  New  Jersey,  9  Fed. 
Cas.  No.  5,233,  1  Pet.  Adm.  223.  But  see 
The  Wharton,  3  Hagg.  Adm.  148  note;  Mills 
V.  Long,  Say.  136,  96  Eng.  Reprint  829. 

25.  In  re  Raft  of  Cypress  Logs,  20  Fed. 
Cas.  No.  11,527,  1  Flipp.  543. 

26.  Sunday  v.  Gordon,  23  Fed.  Cas.  No. 
13,616,  Blatchf.  &  H.  569. 

27.  The  Marie,  49  Fed.  286,  holding  that 
it  matters  not  whether  the  contract  is  verbal 
or  in  writing,  or  for  a  long  or  short  voyage 
or  period. 

Another  definition  is:  "The  company  of 
seamen  who  man  a  ship,  vessel,  or  boat;  the 
seamen  belonging  to  a  vessel;  specifically,  the 
common  sailors  of  a  ship's  company.  In  a 
broad  (but  not  properly  nautical)  sense  the 
word  comprises  all  the  officers  and  men  on 
board  a  ship  enrolled  on  the  books.  It  has 
received  this  interpretation  in  law."  Century 
Diet. 

The   term  is  used  in   different  senses: 

Sometimes  as  comprehending  all  persons  com- 
posing the  ship's  company,  including  the 
master;  sometimes  to  comprehend  the  officers 
and  common  seamen,  excluding  the  master; 
and  sometimes  to  comprehend  the  common 
seamen  only,  excluding  the  master  and  offi- 
cers, and  which  sense  it  is  used  in  in  any 
particular  instance  must  be  determined  from 
the  context.  Generally  it  may  be  stated  that 
wherever  in  a  statute  the  words  "  master " 
and  "  crew "  occur  in  connection  with  each 
other,  the  word  "crew"  embraces  all  the 
officers  as  well  as  the  common  seamen,  U.  S. 
V.  Winn,  28  Fed.  Cas.  No.  16,740,  3  Sumn. 
209,  containing  a  full  discussion  of  the 
various  shades  of  meaning  of  the  term. 

One  who  secretes  himself  on  board  a  vessel 
before  sailing  and  discovers  himself  after 
the  vessel  is  at  sea  is  not  one  of  the  crew, 
although  the  master  requires  him  to  work, 
as  a  condition  for  his  having  food,  and  he 
does  work.  U.  S.  v.  Small,  27  Fed.  Cas.  No. 
16,314,  2  Curt.  241. 

28.  The  Marie,  49  Fed.  286. 

29.  U.  S.  V.  Winn,  28  Fed.  Cas.  No.  16,740, 
3  Sumn.  209. 

30.  The  D.  C.  Fogel,  41  Fed.  154. 

31.  Dalzell  v.  The  Daniel  Kaine,  31  Fed. 
746,  holding  also  that  such  bookkeeper  is  not 
a  clerk  within  the  meaning  of  the  Pennsyl- 
vania act  of  April  20,  1858,  relating  to  boats 
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and  is  generally  held  to  exclude  the  master,  who  is  held  to  be  rather  in  the  nature 
of  an  agent  of  the  owner  than  a  seaman. 

II.  What  Services  Are  Maritime. 

A.  In  General.  The  question  as  to  whether  a  service  is  a  maritime  service 
is  one  of  considerable  importance,  in  that  upon  its  decision  depends  the  juris- 
diction of  the  courts  of  admiralty  in  suits  arising  out  of  the  contracts  for  the  wages 
of  seamen. No  positive  rule  that  will  govern  all  cases  may  be  laid  down  to 
determine  the  question;  but  the  facts  in  each  case  must  be  considered  with  refer- 
ence to  the  vessel  on  which  the  services  are  performed,  its  locality,  and  the  nature 
of  the  service.^*  The  service  must  be  performed  on  a  vessel,^^  by  persons  employed 
by  the  vessel,^^  and  it  must  be  connected  with  the  main  purpose  of  the  voyage,^' 
or  the  navigation  of  the  vessel,^^  or  with  its  preservation,^^  or  with  the  preserva- 
tion of  those  employed  in  her  navigation. It  was  formerly  the  rule  that  unless 
the  services  were  performed  on  a  vessel  engaged  on  the  sea  or  in  the  tide  waters 
they  were  not  maritime ;  but  the  decisions  upon  which  this  rule  was  founded 
were  expressly  overruled/^  and  the  rule  that  if  the  services  were  performed  on 


navigating  the  Allegheny,  Monongahela,  or 
Ohio  rivers. 

32.  The  Marie,  49  Fed.  286  (holding  that 
the  word  "  crew "  includes  the  officers  and 
common  seamen  on  a  vessel  except  the  mas- 
ter) ;  U.  S.  Winn,  28  Fed.  Gas.  No.  16,740, 
3  Sumn.  209.  See  Millaudon  v.  Martin,  6 
Rob.  (La.)  534;  U.  S.  v.  Huff,  13  Fed.  630. 

33.  Thackarey  v.  The  Farmer  of  Salem,  23 
Fed.  Gas.  No.  13,852,  Gilp.  524;  Trainer  %. 
The  Superior,  24  Fed.  Gas.  No.  14,136,  Gilp. 
514. 

Jurisdiction  of  admiralty  over  contracts  of 
seamen  see  Admiralty,  1  Gyc.  832  text  and 
note  62. 

34.  Thackarey  v.  The  Farmer  of  Salem,  23 
Fed.  Gas.  No.  13,852,  Gilp.  524. 

The  manner  in  which  persons  are  paid  does 
not  affect  the  nature  of  the  service.  The  Car- 
rier Dove,  97  Fed.  Ill,  38  C.  G.  A.  73. 

35.  Saylor  i;.    Taylor,   77   Fed.    476,  23 

C.  G.  A.  343  (holding  that  a  steam  dredge 
with  motive  power  engaged  in  deepening 
navigable  waters,  and  capable  of  being  towed 
from  place  to  place,  was  a  vessel,  and  that 
persons  employed  on  her  were  seamen  and 
within  the  maritime  jurisdiction)  ;  Goffin  v. 
The  Progresso,  46  Fed.  292  (holding  that 
services  performed  by  a  person  who  was  the 
mate  of  a  vessel  sunk  in  the  harbor  of  New 
York  and  abandoned  by  her  owners,  but  which 
was  raised  and  sold,  performed  while  the 
vessel  was  without  name,  register,  or  docu- 
ments as  a  vessel,  were  maritime  in  their 
nature,  although  the  person  by  whom  they 
were  performed  was  discharged  before  the 
vessel  was  documented)  ;  The  Alabama,  19 
Fed.  544  [affirmed  in  22  Fed.  449]. 

The  manner  in  which  the  vessel  is  pro- 
pelled, however,  need  not  be  considered.  The 

D.  G.  Salisbury,  7  Fed.  Gas.  No.  3,694,  Olcott 
71.  See  Thackarey  v.  The  Farmer  of  Salem, 
23  Fed.  Gas.  No.  13,852,  Gilp.  524. 

Vessel  defined  see  Admiralty,  1  Gyc.  822. 

36.  The  Sarah  E.  Kennedy,  29  Fed.  264, 
holding  that  a  libel  against  a  vessel  for  sea- 
men's wages  could  not  be  maintained  by 
laborers  employed  by  a  person  who  had  con- 
tracted to  load  a  vessel,  and  not  by  the 


vessel  itself,  and  whose  contract  was  solely 
with  the  former,  and  to  whom  the  vessel  was 
a  stranger,  and  whose  only  material  connec- 
tion with  it  was  that  they  were  transported 
in  her  as  passengers  to  the  port  of  destina- 
tion for  the  purpose  of  excavating  cargo. 

37.  The  Canton,  5  Fed.  Gas.  No.  2,388,  1 
Sprague  437,  holding  that  services  performed 
by  persons  employed  to  load,  navigate,  and 
unload  a  vessel  plying  between  two  adjoin- 
ing ports,  principally  for  the  transportation 
of  stone,  are  maritime  in  their  nature,  and 
criticizing  Packard  v.  The  Louisa,  18  Fed. 
Gas.  No.  10,652,  2  Woodb.  &  M.  48,  where 
it  was  held  in  effect  that  services  performed 
on  a  vessel  of  less  than  fifty  tons  burden 
employed  in  transporting  stone  and  laying 
it  in  Massachusetts  bay,  in  loading  and  un- 
loading the  vessel,  and  in  laying  the  stone 
and  in  navigating  the  vessel,  were  not  mari- 
time in  their  nature. 

Services  performed  by  persons  on  a  fishing 
tug,  in  catching  and  preserving  fish,  although 
part  of  the  services  are  performed  on  shore, 
are  maritime  in  their  nature,  and  persons 
performing  them  are  entitled  to  a  lien  for 
their  wages.    The  Minna,  11  Fed.  759. 

Services  performed  by  sealers  on  a  sealing 
voyage  are  maritime  in  their  nature.  The 
Ocean  Spray,  18  Fed.  Gas.  No.  10,412,  4  Sawy. 
105. 

38.  Lawrence  v.  The  W.  F.  Brown,  46  Fed. 
290,  holding  that  services  performed  by  per- 
formers in  a  show  given  on  a  float  at  a  point 
on  the  Mississippi  river  are  not  maritime. 

39.  The  D.  G.  Salisbury,  7  Fed.  Gas.  No. 
3,694,  Alcott  71;  The  Harriet,  11  Fed.  Gas. 
No.  6,097,  Olcott  229. 

40.  Trainer  v.  The  Superior,  24  Fed.  Gas. 
No.  14,136,  Gilp.  514. 

41.  The  Thomas  Jefferson,  10  Wheat.  (U.S.) 
428,  6  L.  ed.  358 ;  The  Canton,  5  Fed.  Cas.  No. 
2,388,  1  Sprague  437 ;  The  D.  C.  Salisburv,  7 
Fed.  Gas.  No.  3,694,  Olcott  71;  Hart  r.  The 
Enterprise,  11  Fed.  Gas.  No.  6.151;  Norton 
V.  Acker,  16  Fed.  Cas.  No.  9,155,  Blatchf.  &  H. 
279;  Smith  r.  The  Pekin,  22  Fed.  Cas.  No. 
13,090,  Gilp.  203. 

42.  The  nine  r.  Trevor,  4  Wall.   (U.  S.) 
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the  sea  or  on  navigable  water  they  should  be  considered  maritime  established/^ 
and,  although  it  was  formerly  held  that  the  vessel  must  be  engaged  in  trade  or 
commerce/*  this  now  seems  unnecessary.*^ 

B.  In  Port  or  at  Anchor  —  1.  General  Rule.  As  a  general  rule  services 
rendered  a  vessel  in  port  or  at  anchor  are  not  considered  to  be  maritime  in  their 
nature/^  unless  the  services  performed  while  the  vessel  is  in  port  are  merely  sub- 
sidiary to  the  service  on  the  voyage.*^ 

2.  Application  TO  Particular  Services — a.  Ship-Keeper  or  Watchman.  Serv- 
ices rendered  on  a  vessel  in  her  home  port  by  a  person  whose  sole  duty  it  is  to 
remain  on  board  the  vessel,  or  to  visit  her  from  time  to  time  to  see  to  her  safety, 
are  not  considered  maritime,*^  unless  it  is  a  part  of  his  duty  to  assist  in  getting 
the  vessel  under  way  and  in  navigating  her  from  place  to  place  as  circumstances 
from  time  to  time  demand.*®  Services  performed  by  a  watchman  or  ship-keeper, 
if  rendered  on  a  foreign  vessel,  however,  are  held  to  be  maritime  in  their  nature.^'' 

b.  Stevedores.  Formerly  the  services  performed  by  stevedores  in  stowing  and 
discharging  the  cargo  were  considered  to  be  not  maritime  in  their  nature,^^  but  the 
authorities  in  support  of  that  view  have  been  overruled  and  it  is  now  held  that 
such  services  are  maritime. However,  even  after  they  were  decided  to  be  mari- 


555,  18  L.  ed.  451;  The  Genesee  Chief  'C. 
Fitzhugh,  12  How.  (U.  S.)  443,  13  L.  ed.  1058. 

43.  Murray  v.  The  F.  B.  Nimick,  2  Fed. 
86;  The  Sarah  Jane,  21  Fed.  Cas.  No.  12,349, 
1  Lowell  203.  See  Lawrence  v.  The  W.  F. 
Brown,  46  Fed.  290,  holding  that  services 
performed  on  a  tugboat  on  the  Mississippi 
were  maritime,  the  question  as  to  the  lo- 
cality of  the  vessel  not  being  discussed,  how- 
ever. And  see,  generally,  Admiralty,  1  Cyc. 
816. 

44.  Thackarey  i;.  The  Farmer  of  Salem,  23 
Fed.  Cas.  No.  13,852,  Gilp.  524,  holding  that 
the  vessel  must  be  engaged  in  trade  and  com- 
merce in  a  literal  sense  of  the  term.  See,  how- 
ever. Hart  f.  The  Enterprise,  11  Fed.  Cas. 
No.  6,151,  where  it  is  held  that  services  per- 
formed by  persons  employed  as  laborers  upon 
a  vessel  sailing  between  Philadelphia  and 
ports  on  the  Chesapeake  bay  to  obtain  oysters 
for  the  purpose  of  transplanting  were  mari- 
time. 

45.  The  Canton,  5  Fed.  Cas.  No.  2,388,  1 
Sprague  437  [criticizing  Thackarey  v.  The 
Farmer  of  Salem,  23  Fed.  Cas.  No.  13,852, 
Gilp.  524],  holding  services  performed  for 
a  vessel  operating  in  the  tidewater  are  mari- 
time, whether  or  not  the  vessel  is  engaged 
in  trade  or  commerce. 

Services  on  a  tugboat  used  on  a  river  in 
propelling  a  float,  on  which  theatrical  per- 
formances were  given,  rendered  by  an  engi- 
neer, are  maritime  in  their  character,  since 
the  tugboat  is  engaged  in  commerce  and  navi- 
gation. Lawrence  v.  The  W.  F.  Brown,  46 
Fed.  290. 

46.  Graham  v. .  Hoskins,  10  Fed.  Cas.  No. 
5,669,  Olcott  224  (holding  that  services  ren- 
dered by  a  fireman  on  board  a  vessel  at  dock 
are  not  maritime)  ;  The  M.  M.  Caleb,  17  Fed. 
Cas.  No.  9,682,  9  Ben,  159  (holding  that  ad- 
miralty has  no  jurisdiction  of  a  claim  for 
wages  of  a  seaman  for  the  time  he  was  en- 
gaged in  repairing  the  vessel,  which  had  been 
sunk  in  port,  and  raised  again)  ;  Walter  v. 
The  Kamchatker,  29  Fed.  Cas.  No.  17,119 
(holding  that  services  performed  on  a  con- 
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tract,  a  certain  rate  per  day,  in  putting  ma- 
chinery in  a  vessel  are  not  maritime). 

47.  The  Minna,  11  Fed.  759  (holding  that 
the  fact  that  fishermen  slept  on  shore  at 
night  to  repair  the  nets  did  not  prevent  their 
services  from  being  considered  maritime)  ; 
The  Canton,  5  Fed.  Cas.  No.  2,388,  1  Sprague 
437;  The  Mary,  16  Fed.  Cas.  No.  9,190,  1 
Sprague  204. 

48.  Williams  v.  The  Sirius,  65  Fed.  226; 
The  America,  56  Fed.  1021;  The  E.  A.  Bar- 
nard, 2  Fed.  712;  The  Champion,  5  Fed.  Cas. 
No.  2,584;  Gurney  v.  Crockett,  11  Fed.  Cas. 
No.  5,874,  Abb.  Adm.  490;  The  Harriett,  11 
Fed.  Cas.  No.  6,097,  Olcott  229;  Henderson 
r.  The  Hannah  M.  Buell,  11  Fed.  Cas.  No. 
6,352,  1  Wkly.  Notes  Cas.  (Pa.)  302;  The 
Island  City,  13  Fed.  Cas.  No.  7,109,  1  Lowell 
275;  Levering  r.  Columbia  Bank,  15  Fed. 
Cas.  No.  8,237,  1  Cranch  C.  C.  207;  Phillips 
V.  The  Thomas  Scattergood,  19  Fed.  Cas.  No. 
11,106,  Gilp.  1;  Russell  v.  Barkman,  21  Fed. 
Cas.  No.  12,151. 

49.  Pond  V.  The  Hattie  Thomas,  59  Fed. 
297;  Wishart  v.  The  Jos.  Nixon,  43  Fed. 
926;  The  Maggie  P.,  32  Fed.  300;  Gurney  v. 
Crockett,  11  Fed.  Cas.  No.  5,874,  Abb.  Adm. 
490;  The  May  Queen,  16  Fed.  Cas.  No.  9,360, 
1  Sprague  588. 

50.  The  Erinagh,  7  Fed.  231. 

51.  Zung  V.  Howland,  5  Daly  (N.  Y.) 
136;  Danace  v.  The  Magnolia,  37  Fed.  367; 
The  Amstel,  1  Fed.  Cas.  No.  339,  Blatchf. 
&  H.  215;  The  A.  R.  Dunlap,  1  Fed.  Cas. 
No.  513,  1  Lowell  350;  The  Circassian,  5 
Fed.  Cas.  No.  2,722,  1  Ben.  209;  Cox  v.  Mur- 
ray, 6  Fed.  Cas.  No.  3,304,  Abb.  Adm.  340; 
The  Joseph  Cunard,  13  Fed.  Cas.  No.  7,535, 
Olcott  120;  McDermott  v.  S.  C.  Owens,  16 
Fed.  Cas.  No.  8,748,  1  Wall.  Jr.  370;  The 
Ilex,  19  Fed.  Cas.  No.  10,842,  2  Woods  229. 

52.  The  Maine,  51  Fed.  954,  2  C.  C.  A. 
569;  The  Mattie  May,  47  Fed.  69;  The  Gil- 
bert Knapp,  37  Fed.  209;  The  Wyoming,  36 
Fed.  493;  The  Scotia,  35  Fed.  916;  The  Velox 
V.  Wilkins,  21  Fed.  479;  The  Senator,  21 
Fed.  191;  The  Hattie  M.  Bain,  20  Fed.  389; 
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time  in  their  nature  a  maritime  lien  to  enforce  their  payment  was  denied  when 
the  services  were  rendered  in  the  vessel's  home  port,^^  being  allowed  when  they 
were  rendered  to  a  foreign  vessel. They  are  now,  however,  considered  mari- 
time in  their  nature  to  such  extent  that  the  maritime  lien  is  granted  without 
reference  to  the  port  in  which  the  services  are  rendered.^^ 

III.  Employment  and  Discharge. 

A.  Contract  of  Employment  —  l.  Nature  and  Construction.  The  service 
of  seamen  on  shipboard  is  regulated  by  contract,  express  or  implied,  and  the 
relation  between  them  and  the  master  of  the  ship  is  largely,  if  not  altogether,  a 
contractual  one.^^  As  seamen  are  generally  ignorant  and  improvident,  courts 
are  accustomed  to  consider  them  as  peculiarly  entitled  to  their  protection,  and, 
while  contracts  for  their  services  will  not  be  construed  with  the  strictness  which 
obtains  at  common  law,^^  the  courts  will  scrutinize  these  contracts  closely  to 
ascertain  whether  any  imposition  is  made  on  the  seamen;  and  any  obscurity, 
uncertainty;  or  ambiguity  therein  will  be  resolved  in  favor  of  the  seamen  and 
against  the  master.^^  However,  it  is  only  when  a  given  stipulation  of  their  gen- 
eral contract  of  shipment  signifies  such  improvidence  or  ignorance  on  the  part 
of  the  seamen  as  to  make  its  enforcement  unreasonable,  or  is  such  as  contravenes 
a  settled  policy  of  the  law  maritime,  that  it  will  be  considered  void  and  without 
obhgatory  force. The  validity  and  construction  of  the  contract  is  to  be  deter- 
mined with  reference  to  the  laws  of  the  country  where  it  is  executed, even  though 
the  ship  is  that  of  a  foreign  nation;  but  in  the  absence  of  evidence  of  the  law 
of  the  place  where  the  contract  is  made,  the  law  maritime  will  be  presumed  to 
control  the  contract. 

2.  Shipping  Articles  —  a.  Necessity.  The  execution  of  shipping  articles  is 
required  by  statute  in  the  United  States  where  the  vessel  is  bound  on  a  foreign 
voyage  or  from  a  port  in  one  state  to  a  port  in  any  other  than  an  adjoining  state, 


The  Canada,  7  Fed.  119,  7  Sawy.  173;  Roberts 
f.  The  Windermere,  2  Fed.  722;  The  George 
T.  Kemp,  10  Fed.  Cas.  No.  5,341,  2  Lowell 
477.  And  see  The  Trimountain,  24  Fed.  Cas. 
No.  14,175,  5  Ben.  246. 

53.  The  Gilbert  Knapp,  37  Fed.  209;  The 
E.  A.  Barnard,  2  Fed.  712. 

54.  George  T.  Kemp,  10  Fed.  Cas.  No. 
5,341,  2  Lowell  477. 

55.  The  Seguranca,  58  Fed.  908;  The  Nor- 
wegian Steamship  Co.  v.  Washington,  57  Fed. 
224,  6  C.  C.  A.  313.  But  see  The  Wyoming, 
36  Fed.  493,  where  it  is  held  that  unless 
proof  is  furnished  that  stevedores'  services 
are  rendered  upon  the  credit  of  the  vessel, 
a  maritime  lien  for  the  services  will  not  be 
allowed. 

Services  of  landsmen,  however,  who  pro- 
cure cargoes  for  a  vessel  and  assist  in  load- 
ing them,  are  not  maritime.  The  Ole  Oleson, 
20  Fed.  384. 

Coopers. —  The  services  of  coopers  in  pre- 
paring the  cargoes  of  vessels  for  delivery  are 
maritime  services.  The  Onore,  18  Fed,  Cas. 
No.  10,538,  6  Ben.  564.  And  see  The  Tri- 
mountain, 24  Fed.  Cas.  No.  14,175,  5  Ben. 
246. 

56.  The  Joseph  B.  Thomas,  148  Fed.  762 
[affirming  136  Fed.  693]. 

57.  Boulton  v.  Moore,  14  Fed.  922,  11  Biss. 
500;  Bains  v.  The  James  and  Catherine,  2 
Fed.  Cas.  No.  756,  Baldw.  544;  Brown  v. 
Lull,  4  Fed.  Cas.  No.  2,018,  2  Sumn.  443; 
The  Cadmus  v.  Matthews,  4  Fed.  Cas.  No. 


2,282,  2  Paine  229  [reversing  4  Fed.  Cas.  No. 
2,280,  Blatchf.  &.  H.  139];  Ellison  v.  The 
Bellona,  8  Fed.  Cas.  No.  4,406,  Bee  106; 
The  Lucy  Anne,  15  Fed.  Cas.  No.  8,596,  3 
Ware  253;  The  Ringleader,  20  Fed.  Cas.  No. 
11,850,  6  Ben.  400. 

When  the  contract  is  oral  the  court  will, 
as  between  several  versions,  adopt  the  one 
that  is  most  consistent  with  common  sense 
and  with  the  preponderance  of  testimony. 
The  A.  H.  Jennie,  29  Fed.  150. 

58.  The  Alice  Blanchard,  92  Fed.  519; 
The  Ada,  1  Fed.  Cas.  No.  38,  2  Ware  408; 
The  Disco,  7  Fed.  Cas.  No.  3,922,  2  Sawy. 
474;  Wope  v.  Hemenway,  30  Fed.  Cas.  No. 
18,042,  1  Sprague  300  [affirmed  in  22  Fed. 
Cas.  No.  13,149,  2  Curt.  301]. 

59.  The  Joseph  B.  Thomas,  148  Fed.  762 
[affirming  136  Fed.  693].  And  see  Boulton 
V.  Moore,  14  Fed.  922,  11  Biss.  500. 

Specific  performance  required. —  It  has  been 
held  that  a  seaman  who  signs  a  contract  to 
perform  a  voyage  is  bound  to  a  specific  per- 
formance, and  may  not  elect  to  pay  damages 
for  non-performance  of  it,  as  in  ordinary  per- 
sonal covenants.  Ex  p.  Pool,  2  Va,  Cas. 
276. 

60.  The  Ucayali,  164  Fed.  897. 

61.  The  Troop,  117  Fed.  557  [affirmed  in 
125  Fed.  672,  60  C.  C.  A.  362]. 

62.  The  Countess  of  Dufierin,  6  Fed.  Cas. 
No.  3,280,  10  Bon.  155. 

63.  U.  S.  Rev.  St.  (1878)  §§  4511,  4520 
[U.  S.  Comp.  St.  (1901)  pp.  3068,  3073]. 
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the  effect  of  a  seaman  being  shipped  without  a  written  contract,  where  the  burden 
of  the  vessel  and  the  nature  of  the  voyage  are  such  as  to  bring  the  case  within 
the  statutes,  being  to  confer  on  the  seaman  a  right  to  leave  the  vessel  at  any 
time,®*  and  to  entitle  him  to  recover  the  highest  rate  of  wages  obtaining  at  the 
port  from  which  he  was  shipped.®^ 

b.  Execution  and  Mutuality.  It  is  essential  to  the  validity  of  the  shipping 
articles  that  they  be  signed  by  the  seaman, ®®  and  by  the  master  before  any  seaman 
signs, ®^  and  the  contract  must  be  executed  before  the  vessel  proceeds  on  its  voy- 
age; ®^  but  the  statutory  provisions  requiring  the  articles  to  be  signed  in  the 


The  object  of  requiring  shipping  articles 

is  primarily  to  prevent  imposition  upon  sea- 
men, and  disputes  between  them  and  the 
master.  The  Theodore  Perry,  23  Fed.  Cas. 
No.  13,880. 

These  statutes  have  been  held  to  apply  to 
a  vessel  bound  on  a  coasting  voyage  to  ports 
in  several  states  (The  Crusader,  6  Fed.  Cas. 
No.  3,456,  1  Ware  448.  See  also  The  Elvine, 
19  Fed.  528),  to  lake  navigation  (The  Theo- 
dore Perry,  23  Fed.  Cas.  No.  13,880),  to 
vessels  navigating  rivers  of  the  interior  states 
(The  Pacific,  23  Fed.  154),  to  vessels  bound 
from  one  state  to  a  territory  {In  re  Bryant, 
4  Fed.  Cas.  No.  2,067,  Deady  118),  and  to 
steam  ferry  boats  plying  from  one  state  to 
another  (Hitchcock  v.  The  St.  Louis,  48 
Fed.  312).  On  the  other  hand,  neither  these 
statutes  nor  the  statutes  regulating  the 
agreements  of  fishermen  require  a  written 
contract  in  the  case  of  a  tug  towing  vessels 
from  one  lake  to  another  (The  John  Martin, 
13  Fed.  Cas.  No.  7,357),  nor  in  the  case  of  a 
fishing  or  whaling  voyage  where  the  crew  are 
to  receive  a  part  of  the  catch  as  compensa- 
tion and  the  voyage  is  not  from  port  to 
port  (Burdett  v.  Williams,  27  Fed.  113; 
The  Cornelia  M.  Kingsland,  25  Fed.  856). 
It  has  been  held  that,  although  there  is  no 
statutory  provision  requiring  contracts  in 
writing  with  sailors  going  on  a  voyage  to 
the  West  India  Islands,  the  general  maritime 
law,  independent  of  statute,  requires  the  con- 
tract to  be  written.  Smith  v.  Chase,  22  Fed. 
Cas.  No.  13,023,  2  Hask.  106.  And  see  U.  S. 
V.  The  Grace  Lothrop,  95  U.  S.  527,  24  L.  ed. 
514. 

The  English  statutes  contain  similar  pro- 
visions and  are  equally  obligatory  (Elsworth 
V,  Woohnore,  5  Esp.  84),  but  their  applica- 
tion is  confined  to  voyages  of  British  ships 
(Dickman  v.  Benson,  3  Campb.  290). 

64.  The  Occidental,  101  Fed.  997;  The 
Lizzie  M.  Dun,  30  Fed.  927 ;  The  Pacific,  23 
Fed.  154;  The  City  of  Fremont,  5  Fed.  Cas. 
No.  2,746,  2  Biss.  415;  The  Crusader,  6  Fed. 
Cas.  No.  3,456,  1  Ware  448,  limiting  the 
application  of  the  rule,  however,  to  cases 
where  the  leaving  is  not  productive  of  special 
injury  to  the  master.  Compare  Jansen  v. 
The  Theodor  Heinrich,  13  Fed.  Cas.  No. 
7,215,  Crabbe  226,  holding  that  the  seaman 
may  leave  at  the  termination  of  any  particu- 
lar voyage  but  not  during  such  a  voyage,  as 
by  transferring  to  another  ship  in  mid-ocean. 

Application  of  penalties  to  coasting  voy- 
ages.—  The  master  of  a  vessel  bound  on  a 
coasting  voyage  does  not,  on  failure  to  enter 
into   a  written   agreement  with   his  crew, 
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incur  the  penalty  imposed  on  masters  of 
vessels  bound  on  foreign  voyages  who  fail 
to  execute  shipping  articles.  U.  S.  v.  The 
Thomas  M.  Haven,  3  Fed.  347.  But  see  The 
Crusader,  6  Fed.  Cas.  No.  3,456,  1  Ware  448; 
The  Theodore  Perry,  23  Fed.  Cas.  No.  13,880 
[following  Wolverton  v.  Lacey,  30  Fed.  Cas. 
No.  17,932],  where  the  penalty  was  imposed 
on  the  master  of  a  lake  vessel. 

65.  See  infra,  VI,  B. 

66.  Johnson  v.  The  Karoo,  49  Fed.  651 
(holding  that  the  signing  of  the  names  of 
the  crew  by  the  shipping  or  boarding-house 
master  without  their  consent  is  insufficient)  ; 
Dooley  v.  The  Neptune's  Car,  7  Fed.  Cas.  No. 
3,997.    See  also  The  Elvine,  19  Fed.  528. 

The  Russian  code  expressly  requires  that 
contracts  with  seamen  shall  be  signed  by 
them  in  the  presence  of  witnesses.  Jansen  v. 
The  Theodor  Heinrich,  13  Fed.  Cas.  No.  7,215, 
Crabbe  226. 

A  signing  by  an  agent  of  the  master,  for 
the  seamen,  renders  the  articles  invalid.  In 
re  Bryant,  4  Fed.  Cas.  No.  2,067,  Deady  118. 

The  signature  is  not  required  when  ship- 
ment is  made  at  a  foreign  port. —  Gladding  v. 
Constant,  10  Fed.  Cas.  No.  5,468,  1  Sprague 
73: 

67.  U.  S.  Rev.  St.  (1878)  §  4511  [U.  S. 
Comp.  St.  (1901)  p.  3068]. 

Under  earlier  statutes  the  signature  of  the 
captain  or  master  was  not  required  (Botker 

Towner,  3  E.  D.  Smith  (N.  Y.)  132),  and 
it  was  held  in  an  early  case  to  be  competent 
for  a  seaman  to  sign  before  the  appointment 
of  the  master  and  hence  before  a  signature  by 
him  (Mayo  v.  Harding,  6  Mass.  300). 

Countersigning  in  case  of  numerous  owners. 
—  Under  U.  S.  Rev.  St.  (1878)  §  4391  [U.  S. 
Comp.  St.  (1901)  p.  2998],  providing  that  an 
agreement  for  a  cod  or  mackerel  fishing  voy- 
age shall  be  indorsed  or  countersigned  by  the 
owner  of  the  vessel,  it  is  not  necessary,  where 
there  are  many  owners,  that  all  of  them 
should  indorse  or  countersign  the  articles  in 
order  to  give  efficacy  to  them.  Wait  f.  Gibbs, 
4  Pick.  (Mass.)  298. 

68.  The  Theodore  Perry,  23  Fed.  Cas.  No. 
13,880,  where  it  is  said  that  to  authorize  a 
master  to  withhold  the  signing  of  the  articles 
until  the  vessel  has  put  to  sea  would  enable 
him  to  impose  upon  the  seaman  as  great  a 
duress  as  if  his  signature  were  coerced  by 
actual  physical  violence. 

The  seaman  becomes  a  member  of  the  crew, 
and  his  obligation  begins,  when  the  service  is 
to  be  on  board  a  merchant  vessel,  with  the 
signing  of  the  shipping  articles  (Tucker  v. 
Alexandorff,  183  U.  S.  424,  22  S.  Ct.  195,  46 
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presence  of  a  shipping  commissioner  have  been  construed,  on  account  of  the 
express  exceptions  contained  therein,  not  to  apply  to  coastwise  voyages  or  voy- 
ages from  a  port  in  the  United  States  to  the  West  Indies.^®  A  seaman  is  not 
bound  by  any  new  or  unusual  stipulation  introduced  into  the  articles,  which  is 
in  derogation  of  his  general  rights,  without  full  knowledge  thereof  and  adequate 
compensation  therefor,'^  particularly  where  he  cannot  read,  and  the  stipulation 
is  not  read  or  explained  to  him;  but  where  the  contract  appears  to  be  just  and 
reasonable,  it  will  be  enforced  by  a  court  of  admiralty,  even  though  its  meaning 
may  not  have  been  clearly  understood  by  the  parties. '^^ 

e.  Alterations  and  Erasures.    The  articles,  after  they  have  been  signed  by  the 
seaman,  must  be  regarded  as  the  final  contract  entered  into  between  the  parties, 
and  cannot  be  varied  by  a  verbal  agreement  made  by  the  master  and  the  seaman. 


L.  ed.  264;  The  Ida  G.  Farren,  127  Fed.  766)  ; 
but  not  before  the  seamen  are  received  on 
board  ( U.  S.  v.  The  Thomas  W.  Haven,  3  Fed. 
347). 

69.  U.  S.  V.  Smith,  95  U.  S.  536,  24  L.  ed. 
517;  U.  S.  V.  The  Grace  Lothrop,  95  U.  S. 
527,  24  L.  ed.  514  [affirming  10  Fed.  Cas.  No. 
5,653]. 

Signature  before  owner,  master,  or  con- 
signee.—  It  seems  that,  when  the  voyage  comes 
within  the  statutory  exceptions  and  a  signing 
in  the  presence  of  a  commissioner  is  not  re- 
quired, the  owner,  consignee,  or  master  may 
perform  the  duties  of  a  shipping  commissioner 
(U.  S.  V.  Smith,  95  U.  S.  536,  24  L.  ed.  517; 
U.  S.  V.  The  Grace  Lothrop,  95  U.  S.  527,  24 
L.  ed.  514  [affirming  10  Fed.  Cas.  No.  5,653] ; 
The  William  H.  Clifford,  165  Fed.  59),  but 
it  has  been  held  that  a  signing  before  such 
persons  is  not  necessary  (U.  S.  V.  Bain,  5 
Fed.  192). 

70.  The  Almatia,  1  Fed.  Cas.  No.  254, 
Deady  473;  The  Australia,  2  Fed.  Cas.  No. 
667,  3  Ware  240;  Brown  f.  Lull,  4  Fed.  Cas. 
No.  2,018,  2  Sumn.  443;  Heard  V.  Rogers,  11 
Fed.  Cas.  No.  6,298,  1  Sprague  556;  Matern 
V.  Gibbs,  16  Fed.  Cas.  No.  9,273,  1  Sprague 
158;  Mayshew  v.  Terry,  16  Fed.  Cas.  No. 
9,361,  1  Sprague  584;  The  Quintero,  20  Fed. 
Cas.  No.  11,517,  1  Lowell  38;  The  Sarah  Jane, 
21  Fed.  Cas.  No.  12,348,  Blatchf.  &  H.  401. 

Presumption  when  signed  before  consul. — 
A  seaman  cannot  absolve  himself  from  the 
performance  of  the  duties  undertaken  by  him, 
on  the  ground  that  he  did  not  understand 
the  terms  of  the  agreement,  where  the  arti- 
cles were  signed  by  him  in  the  presence  of  a 
consul  in  a  foreign  country,  as  it  will  be  pre- 
sumed, in  the  absence  of  proof  to  the  con- 
trary, that  the  consul  explained  to  him  the 
nature,  purport,  and  effect  of  the  agreement. 
The  Exile,  20  Fed.  878. 

Sufficiency  of  evidence  to  show  fraud  in 
executing  articles. —  Evidence  held  insufficient 
see  Ramirez  v.  Mexican  Steamship  Co.,  107 
Fed.  530.  Evidence  held  sufficient  see  Sweeney 
V.  Cloutman,  23  Fed.  Cas.  No.  13,685,  2  Cliff.  85. 

71.  Johnson  v.  The  Frank  S.  Hall,  38  Fed. 
258;  The  Samuel  Ober,  15  Fed.  621. 

72.  The  L.  B.  Snow,  15  Fed.  282. 

73.  The  Exile,  20  Fed.  878 ;  The  Elvine,  19 
Fed.  528. 

In  England  the  articles  are  conclusive  as 
to  the  amount  of  wages  and  the  voyage,  but 
not  as  to  other  stipulations,  and  the  latter 
[75] 


will  be  upheld  by  the  courts  only  when  rea- 
sonable and  consistent  with  justice.  The 
Prince  Frederick,  2  Hagg.  Adm.  394;  The 
Minerva,  1  Hagg.  Adm.  347.  And  see  The 
Isabella,  2  C.  Rob.  241. 

74.  Johnson  v.  Dalton,  1  Cow.  (N.  Y.) 
543;  Bartlett  V.  Wyman,  14  Johns.  (N.  Y.) 
260;  The  Ucayali,  164  Fed.  897;  Northwest- 
ern Steamship  Co.  v.  Turtle,  162  Fed.  256,  89 
C.  C.  A.  236  [affirming  154  Fed.  146];  The 
Lakme,  93  Fed.  230 ;  The  Alice  Blanchard,  92 
Fed.  519;  The  Quintero,  20  Fed.  Cas.  No. 
11,517,  1  Lowell  38;  Rich  v.  The  Cherub,  20 
Fed.  Cas.  No.  11,756;  Thompson  v.  The  Oak- 
land, 23  Fed.  Cas.  No.  13,971;  The  Triton, 
24  Fed.  Cas.  No.  14,181,  Blatchf.  &  H.  282; 
Veacock  v.  McCal],  28  Fed.  Cas.  No.  16,904, 
Gilp.  329;  White  v.  Wilson,  2  B.  P.  116; 
Elsworth  V.  Woolmore,  5  Esp.  84,  holding  that 
an  additional  agreement  as  to  the  rate  of 
wages  is  invalid.  But  see  The  Cypress,  6  Fed. 
Cas.  No.  3,530,  Blatchf.  &  H.  83  (holding 
that  the  court  may  inquire  into  the  true 
termsi  of  the  contract,  notwithstanding  the 
written  agreement)  ;  Parker  v.  Calliope,  18 
Fed.  Cas.  No.  10,729,  2  Pet.  Adm.  272  (hold- 
ing that  parol  evidence  of  supplementary 
grants  of  additional  benefits  is  admissible ) , 

New  or  subsequent  agreement. —  As  the  pol- 
icy of  the  law  is  that  the  shipping  articles 
executed  before  the  beginning  of  the  voj-age 
shall  constitute  the  contract  between  the  par- 
ties, and  as  contracts  executed  during  the  voy- 
age are  liable  to  be  attended  with  fraud  and 
duress,  contracts,  either  verbal  or  written, 
executed  subsequent  to  the  original  contract, 
regardless  of  whether  the  latter  is  oral  or 
written,  are  generally  held  invalid  (Bartlett 
V.  Wyman,  14  Johns.  (N.  Y.)  260;  The  Lola, 
15  Fed.  Cas.  No.  8,468,  6  Ben.  142;  Stratton 
V.  Babbage,  23  Fed.  Cas.  No.  13,527;  Sweeney 
V.  Cloutman,  23  Fed.  Cas.  No.  13,685,  2  Clitt. 
85 ;  Waling  v.  The  Christina,  28  Fed.  Cas.  No. 
17,059,  Deady  49,  1  Oreg.  430;  Frazer  r.  Hat- 
ton,  2  C.  B.  N.  S.  512,  3  Jur.  N.  S.  694.  26 
L.  J.  C.  P.  226,  5  Wkly.  Rep.  632,  89  E.  C.  L. 
512,  grounding  the  decision  upon  the  lack  of 
consideration  for  the  new  articles  and  the 
lack  of  authority  in  the  master  to  make  such 
an  agreement),  but  there  are  instances  of 
such  contracts  being  sustained  (Piehl  r.  Bal- 
chen,  19  Fed.  Cas.  No.  11,137,  Olcott  24; 
Rand  v.  The  Hercules,  20  Fed.  Cas.  No.  11,548, 
where  the  original  voyage  had  been  broken 
up  before  the  new  contract  was  entered  into). 
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However  this  rule  does  not  preclude  the  admissibility  of  parol  evidence  where 
the  articles  are  void  on  account  of  non-compliance  with  statutory  provisions/^  or 
where  fraud  and  duress  entered  into  their  execution.''^  Statutes  providing  that 
all  interlineations  and  erasures  in  the  articles  or  duplicates  thereof  shall  be  deemed 
fraudulent,  working  no  change  in  the  papers,  unless  satisfactorily  explained,  do 
not  apply  to  immaterial  erasures;  "  but  the  principle  of  the  statute  will  be  fol- 
lowed even  as  to  articles  not  made  under  statute. '^^ 

d.  Stipulations  —  (i)  In  General.  The  provisions  required  by  statute  to  be 
inserted  in  the  shipping  articles  are  essential  to  their  validity,  and  the  statutes  are 
mandatory;  but  they  do  not  prevent  other  reasonable  provisions  not  contrary  to 
law  inserted  in  the  articles  from  being  valid  and  binding. Stipulations  in  ship- 
ping articles  in  regard  to  the  nature  and  duration  of  the  voyage  will  be  given  a 
reasonable  construction,^^  and  where  the  language  used  has  a  popular  sense  in 
local  usage  or  in  its  application  to  the  subject-matter  of  the  contract,  more  or 
less  comprehensive  than  the  words  naturally  import,  such  popular  sense  will  be 
adopted;    but  all  cases  of  ambiguity  will  be  resolved  in  favor  of  the  seaman.^* 

(ii)  Particular  Stipulations  —  (a)  As  to  Voyage  and  Term  of  Employ- 
ment.   To  comply  with  the  law,  and  to  be  valid  and  binding,  the  shipping  articles 
must  specify  clearly,  definitely,  and  precisely  the  nature  of  the  intended  voyage ; 
the  port  or  country  at  which  it  is  to  terminate;  ^®  and  the  duration  of  the  voyage, 


75.  Page  v.  Sheffield,  18  Fed.  Cas.  No. 
10,667,  2  Curt.  377  [affirming  21  Fed.  Cas. 
No.  12,743,  1  Sprague  285]. 

76.  The  Elvine,  19  Fed.  528;  The  Samuel 
Ober,  15  Fed  621 ;  The  Lola,  15  Fed.  Cas.  No. 
8,468,  6  Ben.  142;  The  Quintero,  20  Fed.  Cas. 
No.  11,517,  1  Lowell  38. 

Fraud  must  be  clearly  established  in  order 
to  justify  the  changing  of  the  written  con- 
tract by  parol  evidence.  The  Ucayali,  164 
Fed.  897. 

An  omission  by  mistake  has  been  held  to 
authorize  the  admission  of  parol  evidence  to 
show  the  contract  as  to  the  part  omitted. 
Wickham  v.  Blight,  29  Fed.  Cas.  No.  17,611, 
Gilp.  452. 

77.  The  Eagle,  8  Fed.  Cas.  No.  4,233,  01- 
cott  232. 

After  signature  the  filling  up  of  blanks  is 
unauthorized. —  Bark  Shetland  v.  Johnson,  21 
App.  Cas.  (D.  C.)  416. 

78.  The  Richard  Vaux,  20  Fed.  654. 

79.  The  Lilian,  131  Fed.  375. 

80.  Bark  Shetland  v.  Johnson,  21  App. 
Cas.  (D.  C.)  416;  The  Occidental,  101  Fed. 
997. 

The  master  cannot  take  advantage  of  his 
own  neglect  by  asserting  that  the  shipping 
articles  do  not  conform  to  the  statutory  re- 
quirements. The  Governor  Ames,  55  Fed. 
327. 

81.  The  Lilian,  131  Fed.  375. 

Particular  stipulations  upheld. —  A  stipula- 
tion that  the  crew  may  be  transferred  to  an- 
other vessel  during  the  voyage  is  not  invalid 
(Frazer  v.  Hatton,  2  C.  B.  N.  S.  512,  3  Jur. 
N.  S.  694,  26  L.  J.  C.  P.  226,  5  Wkly.  Rep. 
632,  89  E.  C.  L.  512),  nor  is  one  providing 
that  the  owners  of  a  whaling  vessel  may  ship 
the  catchings  home  (Frates  v.  Howland,  9 
Fed.  Cas.  No.  5,066,  2  Lowell  36),  nor  one 
prohibiting  the  wearing  of  sheath  knives  (The 
George  Burnham,  10  Fed.  Cas.  No.  5,331,  1 
Hask.  381), 
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82.  The  Brutus,  4  Fed.  Cas.  No.  2,060,  2 
Gall.  526;  Magee  v.  Moss,  16  Fed.  Cas.  No. 
8,944,  Gilp.  219. 

The  words  "  and  elsewhere  "  have  been  re- 
jected as  void  for  uncertainty  (Ely  v.  Peck,  7 
Conn.  239)  ;  but,  in  other  instances,  have 
been  construed  as  subordinate  to  the  voyage 
specified,  and  as  only  authorizing  such  a 
course  as  may  be  necessary  to  accomplish  the 
principal  voyage  (Anonymous,  1  Fed.  Cas.  No, 
449,  5  Hughes  32;  Brown  V.  Jones,  4  Fed. 
Cas.  No.  2,017,  2  Gall.  477.  See  also  The 
Minerva,  1  Hagg.  Adm.  347). 

Effect  of  usage. —  If  the  usage  of  a  par- 
ticular port  or  a  particular  trade  authorizes 
an  interpolation  of  the  port  of  departure  as 
the  port  of  termination,  where  the  shipping 
articles  are  silent  in  this  respect,  this  must 
be  qualified  by  another  implied  term,  that 
the  return  of  the  vessel  to  her  home  port 
shall  be  within  a  reasonable  time.  Gifford  v. 
Kollock,  10  Fed.  Cas.  No.  5,409,  3  Ware  45. 

83.  The  Ada,  1  Fed.  Cas.  No.  38,  2  Ware 
408. 

84.  The  Ada,  1  Fed.  Cas.  No.  38,  2  Ware 
408;  Jansen  v.  The  Theodor  Heinrich,  13  Fed. 
Cas.  No.  7,215,  Crabbe  226. 

85.  The  Occidental,  101  Fed.  997;  The 
Gem,  10  Fed.  Cas.  No.  5,304,  1  Lowell  180; 
The  Westmoreland,  1  W.  Rob.  216. 

The  object  of  the  statute  is  to  prevent  the 
entrapping  of  seamen  into  a  voyage  of  greater 
length  or  of  more  peril  or  labor  than  that 
which  they  have  assented  to  and  for  which 
they  ought  to  receive  increased  wages.  The 
Grace  Dollar,  160  Fed.  906,  88  C.  C.  A.  88 
[affirming  149  Fed.  793],  holding  that  the 
essential  requisites  are  that  the  seamen  shall 
know  the  duration  of  the  voyage  and  the 
port  of  his  final  discharge. 

86.  Gifford  v.  Kollock,  10  Fed.  Cas.  No. 
5,409,  3  Ware  45;  The  Horace  E.  Bell,  12 
Fed.  Cas.  No.  6,702,  3  Ware  236;  Magee  V. 
The  Moss,  16  Fed.  Cas.  No.  8,944,  Gilp.  219, 
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or  the  time  at  which  it  is  to  terminate. Articles  indefinite,  in  that  they  leave 
to  the  option  of  the  master  whether  the  voyage  will  be  a  long  one  to  one  or  more 
foreign  ports,  or  a  short  one  to  near-by  domestic  ports,  are  void.^^  However, 
where  the  duration  of  the  voyage  is  properly  limited,  and  the  port  of  discharge  is 
indicated,  a  slight  indefiniteness  in  the  statement  of  the  nature  of  the  voyage 
does  not  invalidate  the  articles.^®  The  effect  of  such  stipulations  is  to  deprive 
the  master  of  the  right  to  deviate  from  the  voyage  therein  specified,®*^  or  to  prolong 


holding  also  that  the  articles  must  specify 
the  port  at  which  the  voyage  is  to  commence. 

The  term  "  voyage  "  always  imports  a  defi- 
nite commencement  and  end.  Anonymous,  1 
Fed.  Cas.  No.  449,  5  Hughes  32;  Brown 
Jones,  4  Fed.  Cas.  No.  2,017,  2  Gall.  477. 
The  same  meaning  attaches  to  the  word 
"  cruise."  The  Brutus,  4  Fed.  Cas.  No.  2,060, 
2  Gall.  526. 

Not  all  intermediate  ports  need  be  named, 
for  it  was  not  the  intention  of  congress  in 
enacting  the  statute  to  require  owners  of 
sailing  vessels  engaged  in  the  coastwise  trade 
to  specify  at  the  inception  of  each  voyage 
all  the  ports  at  which  the  vessel  might  touch, 
or  to  deprive  the  master  of  the  power  to  ex- 
ercise a  reasonable  discretion  in  touching  at 
other  convenient  ports,  and  availing  himself 
of  the  opportunities  afforded  by  the  exigen- 
cies of  trade.  The  Mermaid,  115  Fed.  13,  52 
C.  C.  A.  607  [reversing  104  Fed.  301].  See 
The  Grace  Dollar,  160  Fed.  906,  88  C.  C.  A. 
88  [affirming  149  Fed.  793]. 

The  Merchant  Shipping  Act  of  Great  Brit- 
ain, as  amended  by  36  &  37  Vict.  c.  85, 
provides  that  the  agreement  may,  instead  of 
stating  the  nature  and  duration  of  the  in- 
tended voyage,  state  the  maximum  period  of 
the  voyage  or  engagement,  and  the  places  or 
parts  of  the  world,  if  any,  to  which  the  voy- 
age or  engagement  is  not  to  extend.  Riley  v. 
Henderson,  134  Mass.  171;  The  Grace  Dollar, 
160  Fed.  906,  88  C.  C.  A.  88  [affirming  149 
Fed.  793];  The  Hermine,  12  Fed.  Cas.  No. 
6,409,  3  Sawy.  80 ;  The  Eed  Jacket,  8  Quebec 
205.  For  the  requirements  of  earlier  English 
statutes  see  Roberts  v.  Knights,  7  Allen 
(Mass.)  449;  The  Hotspur,  12  Fed.  Cas.  No. 
6,720,  3  Sawy.  194;  The  Westmoreland,  1 
W.  Rob.  216. 

A  master  has  authority,  when  in  a  foreign 
port,  to  contract  for  such  a  voyage  as  will 
enable  the  seamen  to  return  to  the  country 
of  their  residence.  McKenzie  v.  Oglethorpe, 
16  Fed.  Cas.  No.  8,857. 

87.  Gifford  v.  Kollock,  10  Fed.  Cas.  No. 
5,409,  3  Ware  45;  The  Horace  A.  Bell,  12 
Fed.  Cas.  No.  6,702,  3  Ware  236. 

Where  the  nature  of  the  voyage  precludes 
an  exact  statement  of  duration,  an  approxi- 
mation of  the  time  of  the  voyage  is  sufficient 
(The  Hotspur,  12  Fed.  Cas.  No.  6,720,  3 
Sawy.  194),  and  where,  on  such  a  voyage,  its 
duration  is  not  stated  at  all,  but  the  wages 
are  stipulated  as  so  much  per  month,  the 
contract  will  be  construed  to  be  for  at  least  a 
month  (Kasit  v.  The  Pilot  Boat  No.  5,  54 
Fed.  537). 

Time  of  beginning  of  voyage. —  The  time 
for  the  seaman  to  go  on  board  and  begin 
work  must  be  specified  in  articles  required  by 


statute,  but  need  not  be  in  articles  for  a 
voyage  to  the  West  Indies,  as  such  articles 
are  not  required  by  statute.  Smith  v.  Chase, 
22  Fed.  Cas.  No.  13,023,  2  Hask.  106. 

88.  The  Occidental,  101  Fed.  997.  Com- 
pare Frazer  v.  Hatton,  2  C.  B.  N.  S.  512,  3 
Jur.  N.  S.  694,  26,  L.  J.  C.  P.  226,  5  Wkly. 
Rep.  632,  89  E.  C.  L.  512. 

Sufficiency  of  articles. —  Articles  have  been 
held  sufficient  which  name  a  voyage  to  a 
specified  port  and  elsewhere  for  a  market 
(U.  S.  V.  Staly,  27  Fed.  Cas.  No.  16,374,  1 
Woodb.  &  M.  338)  ;  a  voyage  to  a  specified 
port,  thence  to  one  or  more  ports  east,  if 
required,  and  back  to  a  western  port  of  dis- 
charge (U.  S.  V.  Bain,  5  Fed.  192)  ;  a  voyage 
from  Boston  to  one  or  more  ports  south, 
thence  to  one  or  more  ports  in  Europe,  and 
back  to  a  port  of  discharge  in  the  United 
States  (Thompson  v.  The  Oakland,  23  Fed. 
Cas.  No.  13,971)  ;  and,  generally,  articles 
which  indicate  with  reasonable  clearness  the 
nature  of  several  voyages  to  be  made  within 
the  specified  time  (Tbe  Occidental,  87  Fed. 
485  [distinguishing  Snow  v.  Wope,  22  Fed. 
Cas.  No.  13,149,  2  Curt.  301,  on  the  ground 
that  it  was  decided  under  an  earlier  stat- 
ute]. And  see  The.  Roy  Somers,  107  Fed. 
750).  But  articles  have  been  held  insufficient 
for  indefiniteness  which  include  almost  every 
port  and  sea  on  the  globe  within  the  contem- 
plated voyage,-  Roberts  v.  Knights,  7  Allen 
(Mass.)  449. 

89.  The  Mermaid,  115  Fed.  13,  52  C.  C.  A. 
607  [reversing  104  Fed.  301];  The  Hermine, 
12  Fed.  Cas.  No.  6,409,  3  Sawy.  80.  And  see 
The  C.  F.  Sargent,  95  Fed.  179.  Compare 
Marsland  v.  The  Yosemite,  18  Fed.  331,  where 
the  time  of  service  was  limited,  but  no  defi- 
nite voyage  was  provided  for,  and  it  was 
held  that  while  the  vessel  was  remaining  in 
the  home  port,  either  party  was  at  liberty 
to  terminate  the  service  at  the  end  of  any 
month,  on  reasonable  notice. 

Cases  decided  under  English  statutes  not 
in  force  at  the  present  time  see  Roberts  r. 
Knights,  7  Allen  (Mass.)  449;  The  West- 
moreland, 1  W.  Rob.  216. 

Where  the  voyage  is  so  clearly  defined  as 
to  convey  to  the  seaman  a  knowledge  of  its 
duration,  a  failure  to  specify  the  length  of 
the  contemplated  voyage  is  not  fatal.  The 
Red  Jacket,  8  Quebec  205. 

90.  The  J.  M.  Griffith,  71  Fed.  317;  The 
Disco,  7  Fed.  Cas.  No.  3,922,  2  Sawy.  474; 
The  Gem,  10  Fed.  Cas.  No.  5,304,  1  Lowell 
180;  Piehl  V.  Balchen,  19  Fed.  Cas.  No. 
11,137,  Olcott  24. 

The  vessel  must  visit  the  ports  in  the  order 
in  which  they  are  named  in  the  s^hipping  arti- 
cles.   Turtle^  r.  Northwestern  Steamship  Co., 
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the  voyage  after  its  termination  by  the  expiration  of  the  time  Hmited,^^  or  by 
completion  according  to  the  terms  of  the  articles. In  some  instances,  where 
there  was  no  proof  to  the  contrary  and  the  extent  of  the  employment  was  not 
agreed  upon,  the  courts  have  held  that  there  was  an  implied  contract  that  the 
seamen  would  serve  for  the  trip  or  voyage,  and  the  services  of  seamen  after  the 
termination  of  their  contract  has  been  held  to  be  under  the  same  terms  as  the 
original  contract.^* 

(b)  As  to  Wages.  It  is  provided  by  statute  that  the  articles  shall  state  the 
amount  of  wages  which  each  seaman  is  to  receive;  ®^  and  even  before  the  enact- 
ment of  the  statute  the  courts  enforced  against  masters  of  vessels  the  obligation 
to  stipulate  the  rate  of  pay  as  an  essential  part  of  the  written  contract.^®  How- 
ever, the  stipulations  named  in  the  statute  are  not  exclusive,  and  other  stipula- 
tions in  the  articles  as  to  wages  which  are  reasonable  and  not  contrary  to  law  are 
binding;  but  articles  are  void  in  so  far  as  they  provide  for  a  forfeiture  of  wages 
in  excess  of  that  provided  by  statute,  or  restrict  the  time  within  which  seamen 
shall  sue  for  their  wages, or  contain  other  stipulations  as  to  the  period  for  which 
wages  shall  be  paid,  which  are  clearly  beyond  the  authority  of  the  master  to  make.^ 


162  Fed.  256  [affirming  154  Fed.  146];  The 
William  Jarvis,  29  Fed.  Cas.  No.  17,697,  1 
Sprague  485. 

Revisiting  intermediate  port. —  Where  an 
intermediate  port  named  in  the  articles  has 
been  once  visited,  a  return  thereto  on  the 
same  voyage  is  unauthorized,  in  the  absence 
of  specific  authority  contained  in  the  shipping 
articles.  Rury  v.  McCay,  84  Fed.  360;  Hein- 
rici  V.  The  Laura  Madsen,  84  Fed.  362. 

Option  exercisable  only  once. —  Where  the 
articles  allow  some  discretion  as  to  the  port 
to  be  visited,  or  at  which  the  voyage  is  to  be 
terminated,  the  master  may,  in  the  first  in- 
stance, select  the  port  within  the  boundaries 
named,  but  having  once  exercised  his  option, 
he  will  not  be  permitted  to  select  another 
port.  The  Falls  of  Keltic,  114  Fed.  357; 
Douglass  V.  Eyre,  7  Fed.  Cas.  No.  4,032,  Gilp. 
147;  Reynolds  f.  The  Simoon,  20  Fed.  Cas. 
No.  11,733. 

To  justify  a  deviation  from  the  direct  voy- 
age specified  in  the  shipping  articles,  the 
same  must  be  unpremeditated,  and  caused  by 
a  vis  major.  U.  S.  v.  White,  28  Fed.  Cas.  No. 
16,683. 

91.  The  Belvedere,  100  Fed.  498  [affwmed 
in  108  Fed.  299,  47  C.  C.  A.  338]. 

Necessary  delay. —  Shipping  articles  provid- 
ing for  a  stay  of  a  few  days  at  a  port  until 
the  cargo  is  landed  are  not  violated  by  mak- 
ing a  cruise  while  waiting  the  arrival  of  the 
consignee  of  the  goods.  Ellison  f.  The  Bel- 
lona,  8  Fed.  Cas.  No.  4,406,  Bee  106.  Like- 
wise a  putting  into  port  for  necessary  repairs 
is  not  such  a  deviation  as  will  discharge  sea- 
men from  their  articles.  Botker  v.  Towner, 
3  E.  D.  Smith  (N.  Y.)  132;  The  Moslem,  17 
Fed.  Cas.  No.  9,875,  Olcott  289. 

Rule  when  detention  caused  by  act  of  God. 
—  The  detention  of  seamen  after  the  expira- 
tion of  the  time  limited  by  the  imprisonment 
of  the  vessel  in  ice  must  be  attributed  to  the 
act  of  God  and  is  excusable.  The  Belvedere, 
100  Fed.  498  [affirmed  in  108  Fed.  299,  47 
C.  C.  A.  338] ;  Burdett  V.  Williams,  27  Fed. 
113. 

92.  Dary  v.  The  Caroline  Miller,  36  Fed. 
507;  The  Edwin,  23  Fed.  255. 
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When  voyage  completed. —  The  voyage  does 
not  terminate  at  the  arrival  of  the  vessel  at 
the  first  port  in  the  home  country,  nor  until 
an  arrival  at  the  port  of  discharge.  U.  S.  v. 
Smith,  27  Fed.  Cas.  No.  16,337,  1  Mason  147. 

Deviation  for  purpose  of  selling  cargo. — 
A  whaling  voyage  does  not  include  or  per- 
mit of  a  trading  voyage  to  dispose  of  the 
cargo  after  it  is  obtained.  Gifford  v.  Kollock, 
10  Fed.  Cas.  No.  5,409,  3  Ware  45. 

93.  Longstreet  v.  The  R.  R.  Springer,  4 
Fed.  671;  Bibbins  v.  Brookfield,  3  Fed.  Cas. 
No.  1,384;  Jansen  v.  The  Theodor  Heinrich, 
13  Fed.  Cas.  No.  7,215,  Crabbe  226. 

94.  Thompson  v.  Faussat,  23  Fed.  Cas.  No. 
13,954,  Pet.  C.  C.  182. 

95.  U.  S.  Rev.  St.  (1878)  §  4511  [U.  S. 
Comp.  St.  (1901)  p.  3068]. 

96.  The  Atlantic,  2  Fed.  Cas.  No.  620,  Abb. 
iVdm.  451;  Wickham  v.  Blight,  29  Fed.  Cas. 
No.  17,611,  Gilp.  452. 

97.  The  Lillian,  131  Fed.  375  IfoUowed  in 
The  Joseph  B.  Thomas,  148  Fed.  762  {affirm- 
ing 136  Fed.  693)],  holding  valid  a  stipula- 
tion that  the  crew  shall  make  no  claim  for 
wages  while  the  vessel  is  detained  by  ice  prior 
to  departure)  ;  Hogan  v.  The  J.  D.  Peters,  78 
Fed.  368  (holding  that,  on  coasting  voyages, 
a  stipulation  in  regard  to  an  allotment  of 
wages  is  valid ) . 

Valid  stipulation  as  to  time  and  place  of 
payment. —  A  stipulation  in  the  articles  that 
no  seaman  shall  demand  or  be  entitled  to  his 
wages  until  the  arrival  of  the  vessel  at  the 
port  of  discharge  and  the  delivery  of  her 
cargo  is  valid  and  obligatory.  Bibbins  v. 
Brookfield,  3  Fed.  Cas.  No.  1,384.  However, 
such  a  stipulation  is  to  be  regarded  merely 
as  one  concerning  the  time  and  place  of  pay- 
ment, and  does  not  cause  a  forfeiture  of 
wages  where  the  arrival  of  the  ship  at  the 
port  of  discharge  is  prevented  by  capture  by 
a  foreign  nation.  Johnson  v.  Sims,  13  Fed. 
Cas.  No.  7,413,  1  Pet.  Adm.  215. 

98.  The  San  Marcos,  27  Fed.  567. 

99.  The  Cypress,  6  Fed.  Cas.  No.  3,530, 
Blatchf.  &  H.  83. 

1.  Canizares  v.  The  Santissima  Trinidad,  5 
Fed.  Cas.  No.  2,383,  Bee  353. 
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3.  Breach  of  Contract  and  Damages.  The  contract  of  employment  may  be 
dissolved  by  cruel  and  unwarrantable  treatment  on  the  part  of  the  master,^  and 
by  an  abandonment  of  the  ship  by  the  seamen  with  the  consent  of  the  master,^ 
but  not  by  the  death,  disabiUty,  removal,  or  resignation  of  the  master  and  the 
substitution  of  another  in  his  stead,*  nor  by  inabihty  to  obtain  freight,^  or  the 
disturbed  condition  of  the  country  to  which  the  vessel  is  bound,  where  such  con- 
dition is  the  same  as  at  the  time  of  sailing.®  In  addition  to  the  wages  recoverable 
by  the  seaman  on  a  breach  of  the  contract  by  the  master,^  and  the  expenses  of 
his  return  to  the  port  of  shipment,^  general  damages  for  breach  of  contract  may 
be  recovered.^ 

B.  Discharge  —  l.  By  Master  or  Owner  —  a.  Grounds.  Claims  for  wages 
are  highly  favored  in  admiralty  courts,  and  discharges  are  not  justified  for  trivial 
causes,^^  nor  for  a  single  offense,"  unless  of  a  highly  aggravated  character.^^  Gen- 
erally speaking,  the  causes  which  justify  a  discharge  before  termination  of  the 
voyage  are  such  as  amount  to  a  disqualification  and  show  the  seaman  to  be  unfit 
for  the  service,  or  to  be  trusted  in  the  vessel.^^  Such  causes  are  continued  diso- 
bedience or  insubordination;     mutinous  and  rebellious  conduct  persevered  in; 


A  stipulation  for  a  low  rate  of  wages  for 

part  of  the  voyage  and  intended  as  a  cover 
of  an  evasion  of  the  statute  prohibiting  ad- 
vances and  prepayment  of  wages  is  unlawful 
and  void.    The  Kestor,  110  Fed.  432. 

2.  Weiberg  v.  The  St.  Oloff,  29  Fed.  Cas. 
No.  17,357,  2  Pet.  Adm.  428. 

3.  The  Philadelphia,  19  Fed.  Cas.  No. 
11,084,  Olcott  216. 

4.  U.  S.  V.  Cassedy,  25  Fed.  Cas.  No.  14,745, 
2  Sumn.  582;  U.  S.  v.  Haines,  26  Fed.  Cas. 
No.  15,275,  5  Mason  272;  U.  S.  v.  Hamilton, 
26  Fed.  Cas.  No.  15,291,  1  Mason  443. 

5.  Thompson  f.  The  Oakland,  23  Fed.  Cas. 
No.  13,971. 

6.  Campbell  v.  The  Uncle  Sam,  4  Fed.  Cas. 
No.  2,371  [affirming  4  Fed.  Cas.  No.  2,372, 
McAllister  77]. 

Great  danger. —  The  seaman  may  treat  as  a 
breach  of  contract  the  master's  employment 
of  him  on  a  voyage  which  would  expose  him 
to  greater  danger  than  he  had  reason  to 
anticipate.  Burton  V.  Pinkerton,  L.  E,.  2 
Exch.  340,  36  L.  J.  Exch.  137,  16  L.  T.  Rep. 
N.  S.  419,  15  Wkly.  Rep.  1139. 

7.  See  infra,  VI,  F,  1. 

8.  See  infra,  V,  D,  2. 

9.  The  Sirius,  47  Fed.  825;  Campbell  V. 
The  Uncle  Sam,  4  Fed.  Cas.  No.  2,371  [af- 
firming 4  Fed.  Cas.  No.  2,372,  McAllister 
771] ;  Dougherty  v.  American  Steamship  Co., 
7  Fed.  Cas.  No.  4,023;  Farrell  v.  French,  8 
Fed.  Cas.  No.  4,683,  Blatchf.  &  H.  275;  Mc- 
Kenzie  v.  Oglethorpe,  16  Fed.  Cas.  No.  8,857 ; 
Nevitt  V.  Clarke,  18  Fed.  Cas.  No.  10,138, 
Olcott  316;  Sunday  v.  Gordon,  23  Fed.  Cas. 
No.  13,616,  Blatchf.  &  H.  569;  The  Justitia, 
12  P.  D.  145,  6  Aspin.  198,  56  L.  J.  P.  D.  & 
Adm.  Ill,  57  L.  T.  Rep.  N.  S.  816.  But  see 
The  Superior,  22  Fed.  927. 

10.  The  Idlehour,  63  Fed.  1018;  The  Gar- 
net, 10  Fed.  Cas.  No.  5,244,  3  Sawy.  350; 
Hutchinson  v.  Coombs,  12  Fed.  Cas.  No.  6,955, 
1  Ware  58. 

11.  The  Villa  Y  Herman,  101  Fed.  132; 
Marsland  v.  The  Yosemite,  18  Fed.  331. 

Seamen  shipping  on  a  pleasure  yacht  and 
signing  shipping  articles  can  only  be  dis- 


charged in  conformity  with  the  ordinary 
maritime  law,  which  does  not  justify  a  dis- 
charge for  single  acts  of  negligent  disobedi- 
ence. Marsland  V.  The  Yosemite,  18  Fed. 
331 

1*2.  The  Villa  Y  Herman,  101  Fed.  132; 
The  Cornelia  Amsden,  6  Fed.  Cas.  No.  3,234, 
5  Ben.  315;  The  Garnet,  10  Fed.  Cas.  No. 
5,244,  3  Sawy.  350;  Hutchinson  v.  Coombs,  12 
Fed.  Cas.  No.  6,955,  1  Ware  58. 

13.  The  Villa  Y  Herman,  101  Fed.  132; 
The  Cornelia  Amsden,  6  Fed.  Cas.  No.  3,234, 
5  Ben.  315;  Smith  v.  Treat,  22  Fed.  Cas.  No. 
13,117,  2  Ware  270. 

Failure  to  provide  suitable  clothing  or  bed- 
ding justifies  the  master  in  discharging  sea- 
men at  the  inception  of  the  voyage.  The 
George  Burnham,  10  Fed.  Cas.  No.  5,331,  1 
Hask.  381. 

14.  Tios  V.  Radovich,  10  La.  Ann.  101,  63 
Am.  Dec.  592;  The  T.  F.  Oakes,  36  Fed.  442, 
IS  Sawy.  498;  Hutchinson  v.  Coombs,  12  Fed. 
Cas.  No.  6,955,  1  Ware  58;  Thorne  v.  White, 
23  Fed.  Cas.  No.  13,989,  1  Pet.  Adm.  168. 
And  see  The  Enterprise,  127  Fed.  765 ;  Russell 
V.  The  Twilight,  43  Fed.  320. 

Seamen  who  refuse  to  work  on  Sunday  be- 
cause not  allowed  double  pay,  under  a  custom 
of  the  port  near  which  they  are  at  anchor, 
may  be  discharged.  The  Richard  INIatt,  20 
Fed.  Cas.  No.  11,766,  1  Biss.  440.  But  see 
The  Cyane,  13  Fed.  Cas.  No.  7,381. 

Failure  to  report  for  duty  in  time. —  A  sea- 
man who  has  signed  articles,  and  does  not 
report  for  duty  at  the  stipulated  time,  or,  if 
no  time  is  stipulated,  within  what  is  under  the 
circumstances  a  reasonable  time,  may  be 
discharged.  Smith  V.  Chase,  22  Fed.  Cas. 
No.  13,023,  2  Hask.  106. 

Refusal  of  a  fireman  to  accept  orders  from 
any  one  except  the  engineer  in  chief  will  jus- 
tify his  discharge.  Walter  v.  Kamchatker,  29 
Fed.  Cas.  No.  17,119. 

15.  The  T.  F.  Oakes,  36  Fed.  442,  13  Sawy. 
498;  The  Cornelia  Amsden,  6  Fed.  Cas.  No. 
3,234,  5  Ben.  315;  Hutchinson  r.  Coombs,  12 
Fed.  Cas.  No.  6,955,  1  Ware  58;  Relf  r.  The 
Maria,  20  Fed.  Cas.  No.  11,692,  1  Pet.  Adm. 
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gross  dishonesty,  or  embezzlement,  or  theft habitual  drunkenness;^^  or  where 
the  seaman  is  habitually  a  stirrer-up  of  quarrels,^^  or  by  his  own  fault  renders 
himself  incapable  of  performing  his  duty.^^  As  a  general  rule  the  maritime  law 
requires  the  master  to  receive  back  a  seaman  when  he  has  thus  discharged  him,  if 
he  repents  and  seasonably  offers  to  return  to  his  duty  and  make  satisfaction,^^ 
unless  the  offense  for  which  he  was  discharged  was  of  an  aggravated  or  disquali- 
fying character.^^ 

b.  What  Constitutes.  A  discharge  need  not  be  proved  by  direct  evidence, 
but  may  be  inferred  from  circumstances,^^  such  as  payment,  or  permission  to 
leave  the  vessel,^^  or  deferring  beyond  a  reasonable  time  to  unload  the  vessel.^* 
The  discharge  of  the  crew  by  sale  of  the  vessel  on  execution  is  of  the  same  effect- 
as  to  their  rights  as  the  breaking  up  of  the  voyage  or  discharge  of  the  crew  by 
act  of  the  master.^^ 

e.  In  Foreign  Port.    Discharges  in  a  foreign  port,  without  the  express  approval 
of  the  American  consul,  when  one  is  present,  or  without  the  consent  of  the  seaman, 
are  not  favored  in  the  acts  of  congress  or  by  the  courts  of  the  United  States ; 
and  in  all  such  cases  the  burden  of  proof  is  upon  the  master  to  prove  to  the  satis- 
faction of  the  court  that  they  were  clearly  just  and  reasonable,^^  and  necessary 
and  that  he  could  not  retain  them  on  board  with  safety .^^ 


186;  Smith  f.  Treat,  22  Fed.  Cas.  No.  13,117, 
2  Ware  270. 

An  assault  by  a  mariner  on  the  captain 
justifies  the  latter  in  discharging  him  unless 
the  mariner  makes  an  apology.  Buck  f.  Lane, 
12  Serg.  &  R.  (Pa.)  266. 

16.  Black  t*.  The  Louisiana,  3  Fed.  Cas. 
No.  1,461,  2  Pet.  Adm.  268;  The  Cornelia 
Amsden,  6  Fed.  Cas.  No.  3,234,  5  Ben.  315; 
Hutchinson  f.  Coombs,  12  Fed.  Cas.  No.  6,955, 

1  Ware  58;  Smith  Treat,  22  Fed.  Cas.  No. 
13,117,  2  Ware  270. 

17.  The  Bertha,  111  Fed.  550;  The  Cor- 
nelia Amsden,  6  Fed.  Cas.  No.  3,234,  5  Ben. 
315;  Hutchinson  v.  Coombs,  12  Fed.  Cas.  No. 
6,955,  1  Ware  58;  Smith  V,  Treat,  22  Fed. 
Cas.  No.  13,117,  2  Ware  270. 

A  single  offense  of  drunkenness  is  not  or- 
dinarily sufficient  to  warrant  the  discharge  of 
a  common  seaman  without  some  added  reason. 
Lyons  v.  The  Grace  Littleton,  50  Fed.  285. 
But  the  station  of  the  party  and  the  nature 
of  his  duty  are  always  to  be  kept  in  view. 
The  Garnet,  10  Fed.  Cas.  No.  5,244,  3  Sawy. 
350.  Thus  the  dismission  of  a  cook  or 
steward,  when  found  incapable  from  drunken- 
ness, may  be  ratified  with  more  latitude  than 
that  of  mariners.  Black  v.  The  Louisiana,  3 
Fed.  Cas.  No.  1,461,  2  Pet.  Adm.  268;  The 
Garnet,  supra.  And  a  first  mate  may  be  dis- 
charged for  one  such  offense.  The  Garnet, 
supra.  And  see  The  El  Dorado,  8  Fed.  Cas. 
No.  4,327,  1  Lowell  289. 

Evidence  held  insufficient  to  justify  dis- 
charge for  drunkenness. —  Caffyn  v.  Peabody, 
149  Fed.  294. 

18.  The  Cornelia  Amsden,  6  Fed.  Cas.  No. 
3,234,  5  Ben.  315;  The  George  Burnham,  10 
Fed.  Cas.  No.  5,331,  1  Hask.  381;  Hutchin- 
son V.  Coombs,  12  Fed.  Cas.  No.  6,955,  1  Ware 
58;  Smith  v.  Treat,  22  Fed.  Cas.  No.  13,117, 

2  Ware  270. 

19.  Hutchinson  v.  Coombs,  12  Fed.  Cas.  No. 
6,955,  1  Ware  58. 

20.  Hutchinson  v.  Coombs,  12  Fed.  Cas.  No. 
6,955,  1  Ware  58;  Nieto  v.  Clark,  18  Fed. 
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Cas.  No.  10,262,  1  Cliff.  145.  And  see  supra, 
note  12. 

21.  Black  V.  The  Louisiana,  3  Fed.  Cas.  No. 
1,461,  2  Pet.  Adm.  268. 

22.  The  Frank  C.  Barker,  19  Fed.  332; 
The  David  Faust,  7  Fed.  Cas.  No.  3,595,  1 
Ben.  183;  Granon  v.  Hartshorne,  10  Fed.  Cas. 
No.  5,689,  Blatchf.  &  H.  454. 

Words  spoken  by  the  master  in  anger  do 
not  amount  to  a  discharge,  although  such  as 
might  imply  a  discharge  if  spoken  under 
different  circumstances.  Natchez,  etc.,  Nav. 
Co.  V.  Price,  74  Fed.  845,  21  C.  C.  A.  145; 
The  Jefferson  Borden,  6  Fed.  301;  Babbell  v. 
Gardiner,  2  Fed.  Cas.  No.  692,  Bee  87. 

23.  Dixon  v.  The  Cyrus,  7  Fed.  Cas.  No. 
3,930,  2  Pet.  Adm.  407;  Granon  v.  Hartshorne, 
10  Fed.  Cas.  No.  5,689,  Blatchf.  &  H.  454. 

24.  The  Eagle,  8  Fed.  Cas.  No.  4,233,  Olcott 
232. 

25.  The  Hudson,  12  Fed.  Cas.  No.  6,831, 
Olcott  396. 

26.  Hutchinson  v.  Coombs,  12  Fed.  Cas.  No. 
6,955,  1  Ware  58;  Nieto  v.  Clark,  18  Fed. 
Cas.  No.  10,262,  1  Cliff.  145;  The  Elizabeth, 
2  Dods.  403. 

27.  Nieto  v.  Clark,  18  Fed.  Cas.  No.  10,262, 

1  Cliff.  145. 

28.  Jones  v.  Sears,  13  Fed.  Cas.  No.  7,494, 

2  Sprague  43. 

29.  Jones  v.  Sears,  13  Fed.  Cas.  No.  7,494, 
2  Sprague  43 ;  The  Nimrod,  18  Fed.  Cas.  No. 
10,267,  1  Ware  1 ;  The  Marina,  50  L.  J.  P.  D. 
&  Adm.  33,  29  Wkly.  Rep.  508. 

Particular  circumstances  as  justifying  dis- 
charge.—  Incompetency  on  the  part  of  a  sea- 
man will  not  justify  the  master  in  discharg- 
ing him  in  a  distant  port,  before  the  expira- 
tion of  his  term  of  service  (Capillo  v.  Bristol 
Packing  Co.,  112  Fed.  439),  nor  will  refusal 
to  do  duty  (Johnson  v.  The  Cyane,  13  Fed. 
Cas.  No.  7,381,  1  Sawy.  150),  nor  a  defect  in 
shipping  articles,  in  not  specifying  the  terms 
of  the  voyage  (Burke  v.  Butt'man,  4  Fed,  Cas. 
No.  2,160,  1  Lowell  191)  ;  but  an  attempt  to 
rape  a  female  passenger  in  a  foreign  port,  and 
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2.  By  Consul.  By  statute, a  consul  is  authorized  to  discharge  a  seaman  on 
the  appHcation  of  the  master,  or  that  of  the  seaman,^^  and  a  master  cannot  law- 
fully discharge  a  seaman  in  a  foreign  port  without  the  intervention  of  a  consul,^^ 
who  must  require  of  the  master  payment  of  the  wages  then  due,^^  and  must,  after 
granting  the  discharge,  attach  a  certificate  thereof  to  the  crew  list  and  shipping 
articles,^*  showing  clearly  his  jurisdiction  and  the  grounds  of  his  action,^^  and, 
fraud  excepted,  his  action  is  binding  on  all  parties  in  those  cases  in  which  the 
law  gives  him  a  discretion. The  causes  for  which  he  may  discharge  on  the 
application  of  the  seaman  are  specified,  but  not  in  the  case  of  the  application  by 
the  master.^^ 

3.  Right  of  Seamen  to  Demand  Discharge.  Seamen  may  demand  their  dis- 
charge if  they  ship  under  a  misapprehension  as  to  the  voyage,  although  it  does 
not  appear  that  there  was  any  intention  to  practise  a  fraud  upon  them,^^  or  where 
there  is  unnecessary  deviation  from  or  breaking  up  and  abandonment  of  the 
original  voyage,^^  failure  to  provide  an  adequate  supply  of  provisions,"  persist- 
ent ill-treatment  by  the  officers,*^  or  a  change  of  the  flag,  that  is  to  say,  of  the 


her  refusal  to  remain  on  board  unless  he  is 
discharged,  justify  his  immediate  dismissal 
(Nieto  V.  Clark.  18  Fed.  Cas.  No.  10,262,  1 
Cliff.  145  [affirming  18  Fed.  Cas.  No.  10,261]). 

30.  U.  S.  Rev.  St.  (1878)  §  4580,  as 
amended  by  23  U.  S.  St.  at  L.  54  [U.  S. 
Comp.  St.  (1901)  p.  3106]. 

Under  Acts  Feb.  28,  1803,  and  July  20, 
1840,  the  discharge  of  a  seaman  in  a  foreign 
port  can  be  ordered  by  the  consul  only  on  the 
consent  of  the  seaman  given  or  proved  before 
him,  and  the  party  relying  on  such  discharge 
in  defense  to  an  action  for  subsequent  wages 
must  show  the  fact  that  such  consent  was 
given.  The  Atlantic,  2  Fed.  Cas.  No.  620, 
Abb.  Adm.  451;  Tingle  v.  Tucker,  23  Fed.  Cas. 
No.  14,057,  Abb.  Adm.  519. 

31.  The  T.  F.  Oakes,  36  Fed.  442. 

If  any  deceit  or  collusion  is  practised  by 
the  master  in  obtaining  the  discharge  he  can 
claim  no  benefit  or  immunity  under  it. 
Tingle  v.  Tucker,  23  Fed.  Cas.  No.  14,057, 
Abb.  Adm.  519. 

32.  The  T.  F.  Oakes,  36  Fed.  442. 

33.  The  T.  F.  Oakes,  36  Fed.  442. 

The  money  settlement  need  not  be  made 
before  the  consul,  and  he  is  not  entitled  to 
charge  a  commission  on  the  amount  paid  for 
merely  witnessing  the  payment,  Hathaway  v. 
Jones,  11  Fed.  Cas.  No.  6,212,  2  Sprague  56. 

34.  The  T.  F.  Oakes,  36  Fed.  442. 

35.  The  Atlantic,  2  Fed.  Cas.  No.  620,  Abb. 
Adm.  451;  Coffin  v.  Weld,  5  Fed.  Cas.  No. 
2,953,  2  Lowell  81. 

36.  Coffin  V.  Weld,  5  Fed.  Cas.  No.  2,953, 
2  Lowell  81. 

Where  a  hearing  has  been  had  on  the 
merits,  on  the  demand  of  the  master,  or  the 
seaman,  and  a  proper  record  preserved  of  the 
consul's  decision  and  judgment,  discharging 
the  seaman,  it  is  ordinarily  entitled  to  full 
credence;  but,  where  there  has  been  no  hear- 
•  ing,  no  judgment,  and  no  record,  a  forced 
discharge  abroad  is  illegal,  and  it  is  no  de- 
fense that  it  was  abetted  by  irregular  action 
of  the  consular  office.  The  Sachem,  59  Fed. 
790. 

37.  The  T.  F.  Oakes,  36  Fed.  442,  holding 
that  the  causes  for  which  a  seaman  may  be 
discharged  on  the  master's  application,  not 


being  specified  in  the  statute,  must  be  such 
as  are  sanctioned  by  the  principles  or  usages 
of  maritime  law,  as  recognized  in  the  United 
States,  and  that  a  premeditated  and  persist- 
ent shirking  and  slighting  of  duty,  as  well 
as  a  deliberate  and  continued  attitude  of  in- 
solence and  defiance  to  his  superiors,  on  the 
part  of  a  seaman,  is  such  a  case. 

Disobedience  and  disability. —  Mere  disobe- 
dience is  not  a  sufficient  ground  for  discharge 
by  a  consul  (Coffin  v.  Weld,  5  Fed.  Cas.  No. 
2,953,  2  Lowell  81),  nor  disability  arising 
from  wounds  contracted  in  the  service  of  the 
ship  (Callon  v.  Williams,  4  Fed.  Cas.  No. 
2,324,  2  Lowell  1). 

The  propriety,  of  the  consul's  interference 
is  to  be  determined  upon  the  facts  which 
were  before  him,  and  not  by  the  case  which 
may  be  afterward  shown  upon  a  trial.  Tingle 
t\  Tucker, -23  Fed.  Cas.  No.  14,057,  Abb.  Adm. 
519. 

38.  The  Kambira,  100  Fed.  118. 

39.  Moran  v.  Baudin,  17  Fed.  Cas.  No. 
9,785,  2  Pet.  Adm.  415. 

Deviation  from  the  voyage  agreed  upon 
from  accident  or  overruling  necessity  does 
not  entitle  the  mariner  to  his  discharge;  but 
a  deviation  of  importance,  without  necessity, 
does.  Moran  v.  Baudin,  17  Fed.  Cas.  No. 
9,785,  2  Pet.  Adm.  415 ;  The  George  Holme,  1 
Hagg.  Adm.  370;  The  Minerva,  1  Hagg.  Adm. 
347 ;  The  Countess  of  Harcourt,  1  Hagg.  Adm. 
248;  The  Eliza,  1  Hagg.  Adm.  182. 

Deviation  may  be  justified  by  the  shipping 
articles. —  In  re  Chung  Fat,  96  Fed.  202. 

40.  Thorson  v.  Peterson,  14  Fed.  742,  11 
Biss.  497;  Campbell  r.  The  Uncle  Sam,  4 
Fed.  Cas.  No.  2,371  \ affirming  4  Fed.  Cas. 
No.  2,372,  McAllister  77]. 

Abandonment  by  delay  or  detention. — 
Where  the  seaman  claims  his  discliargo  on 
the  groimd  that  the  voyage  has  been  aban- 
doned, and  the  only  evidence  of  the  abandon- 
ment is  that  a  delay  or  detention  has  oc- 
curred in  the  course  of  it,  the  delay  or  deten- 
tion to  produce  such  a  result  should  appear 
to  be  unreasonable.  Campbell  r.  The  IJncle 
Sam,  4  Fed.  Cos.  No.  2,371. 

41.  The  Amalia,  3  Fed.  652. 

42.  Coffin  r.  Weld,  5  Fed.  Cas.  No.  2,053,  2 
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nationality  of  the  vessel/^  and,  by  disrating  an  officer  and  placing  him  before  the 
mast,  the  master  rescinds  his  contract;  and,  if  the  rescission  is  accepted  by  the 
officer,  he  is  entitled  to  his  discharge.** 

4.  Damages  For  Wrongful  Discharge.*^  If,  during  a  voyage  for  which  a  sea- 
man has  shipped,  he  is  wrongfully  discharged  by  the  master,  the  owners  are  liable 
for  the  damage,*^  measured  by  the  equities  of  the  particular  case,*^  and  allowed 
in  some  cases  up  to  the  successful  termination  of  the  voyage,*^  in  others,  up  to 
the  return  of  the  seaman  to  the  country  where  he  originally  shipped,  without 
reference  to  the  termination  of  the  voyage;     and  in  either  case  including,  in 


Lowell  81,  holding  that  if  they  leave  the  ves- 
sel for  this  reason  they  are  not  deserters. 

It  must  be  a  clear  case  to  entitle  a  seaman 
to  discharge. — Aertsen  v.  The  Aurora,  1  Fed. 
Cas.  No.  95,  Bee  161;  Turner's  Case,  21 
Fed.  Cas.  No.  14,248,  1  Ware  77. 

43.  Dustin  f.  Murrav,  8  Fed.  Cas.  No.  4,201, 
5  Ben.  10. 

44.  The  Mary  C.  Conery,  9  Fed.  222;  The 
Hotspur,  12  Fed.  Cas.  No.  6,720,  3  Sawy.  194. 

45.  Extra  wages  on  wrongful  discharge  see 
injra,  VI,  F,  1. 

46.  The  Dolphin,  7  Fed.  Cas.  No.  3,972,  6 
Ben.  402;  Hunt  f.  Colburn,  12  Fed.  Cas.  No. 
6,886,  1  Sprague  215. 

The  mate  is  entitled  to  command  in  the 
absence  of  the  master,  and,  if  a  seaman  be 
wrongfully  dismissed  by  him,  the  owners  are 
liable  therefor,  as  the  act  of  their  agent. 
Orne  v.  Townsend,  18  Fed.  Cas.  No.  10,583, 
4  Mason  541. 

47.  Croucher  f.  Oakman,  3  Allen  (Mass.) 
185;  The  America,  1  Fed.  Cas.  No.  286, 
Blatchf.  &  H.  185;  Bates  v.  Seabury,  2  Fed. 
Cas.  No.  1,104,  1  Sprague  433;  The  Cornelia 
Amsden,  6  Fed.  Cas.  No.  3,234,  5  Ben.  315; 
Emerson  v.  Howland,  8  Fed.  Cas.  No.  4,441, 
1  Mason  45;  Farrell  v.  French,  8  Fed.  Cas. 
No.  4,683,  Blatchf.  &  H.  275;  Foye  v.  Dab- 
ney,  9  Fed.  Cas.  No.  5,022,  1  Sprague  212; 
Hutchinson  x;.  Coombs,  12  Fed.  Cas.  No.  6,955, 
1  Ware  58;  Pierce  'C.  The  Victory,  19  Fed. 
Cas.  No.  11,149a  ;  The  Great  Eastern,  L.  R. 
1  A.  &  E.  384,  36  L.  J.  Adm.  15,  17  L.  T. 
Rep.  N.  S.  228;  The  Frederick,  1  Hagg.  Adm. 
211. 

In  ordinary  cases  a  full  indemnity  for  his 
loss,  deducting  his  wages  earned  in  other 
employment  during  the  period  of  his  engage- 
ment, should  be  held  sufficient.  The  Cornelia 
Amsden,  6  Fed.  Cas.  No.  3,234,  5  Ben.  315. 

Rule  of  settlement  in  case  of  death  or  sick- 
ness.—  Under  shipping  articles  which  provide 
that,  when  a  man  is  separated  from  the  ves- 
sel during  the  voyage  by  death  or  sickness, 
he  shall  be  paid  at  a  certain  rate,  but  which 
do  not  provide  for  payment  in  any  other 
case  of  separation,  the  court  ordinarily  adopts 
the  same  rate  in  case  of  a  man  being  dis- 
charged during  the  voyage  for  some  other 
cause  than  sickness,  and  without  his  own 
fault.  But  if  there  are  circumstances  show- 
ing that  this  rule  of  settlement  would  not  be 
just  and  reasonable,  the  rule  will  not  be 
adopted;  the  object  of  the  court  being  to 
ascertain  and  carry  out  the  intention  of  the 
parties,  which  they  have  not  expressed.  Hath- 
away i;.  Jones,  11  Fed.  Cas.  No.  6,212,  2 
Sprague  56. 

[Ill,  B,  3] 


Value  of  clothing  detained  by  master  may, 
in  an  action  by  a  seaman  for  his  wrongful 
discharge  in  a  foreign  port,  be  recovered  as  a 
part  of  the  damages.  Hunt  v.  Colburn,  12 
Fed.  Cas.  No.  6,886,  1  Sprague  215;  Hutchin- 
son V.  Coombs,  12  Fed.  Cas.  No.  6,955,  1 
Ware  58. 

Waiver  of  damages.— Where  a  seaman  has 
been  wrongfully  discharged,  and  on  the  same 
day  the  master  offers  to  take  him  back  on  the 
return  voyage,  and  thereby  save  him  any 
loss  which  he  may  sustain  from  the  discharge, 
a  refusal  to  accept  such  offer  is  a  waiver  of 
damages  for  the  wrongful  discharge.  Dary  Xi. 
The  Caroline  Miller,  36  Fed.  507. 

48.  Grant  v.  The  Maria  Denning,  28  Mo. 
280;  The  Topgallant,  84  Fed.  356;  Fee  V. 
Orient  Guano  Mfg.  Co.,  44  Fed.  430  Vaffirm- 
ing  36  Fed.  509];  The  Heroe,  21  Fed.  525; 
The  America,  1  Fed.  Cas.  No.  286,  Blatchf. 
&  H.  185;  The  Cornelia  Amsden,  6  Fed.  Cas. 
No.  3,234,  5  Ben.  315;  Farrell  v.  French,  8 
Fed.  Cas.  No.  4,683,  Blatchf.  &  H.  275 ;  Hart 
V.  The  Littlejohn,  11  Fed.  Cas.  No.  6,153,  1 
Pet.  Adm.  115;  Hutchinson  v.  Coombs,  12 
Fed.  Cas.  No.  6,955,  1  Ware  58;  The  Mary 
Belle  Roberts,  16  Fed.  Cas.  No.  9,200,  3  Sawy. 
485;  The  Nimrod,  18  Fed.  Cas.  No.  10,267,  1 
Ware  1 ;  Veacock  v.  McCall,  28  Fed.  Cas.  No. 
16,904,  Gilp.  329;  The  Elizabeth,  6  Jur. 
156.  • 

If  the  voyage  is  extended  beyond  the  usual 
period  by  an  accident,  a  seaman  can  only  re- 
cover full  wages  for  a  successful  trip  of  the 
ordinary  length,  and  not  for  the  actual  length 
of  the  trip.  Cunningham  v.  The  Low  Water, 
28  Mo.  338. 

This  rule  is  not  applicable  to  voyages  upon 
inland  waters.  The  Cornelia  Amsden,  6  Fed. 
Cas.  No.  3,234,  5  Ben.  315. 

Consent  of  a  seaman  to  his  discharge  is  no 
defense  to  his  action  for  his  wages  for  the 
rest  of  the  trip,  where  the  consent  is  condi- 
tioned on  his  receiving  a  full  month's  wages, 
which  were  not  paid.  Boston  v.  Ocean  Steam- 
ship Co.,  197  Mass.  561,  83  N.  E.  1116. 

49.  Croucher  v.  Oakman,  3  Allen  (Mass.) 
185;  Sullivan  v.  Morgan,  11  Johns.  (N.  Y.) 
66;  Hoyt  v.  Wildfire,  3  Johns.  (N.  Y.)  518; 
Thompson  v.  The  Sam  Brown,  45  Fed.  508; 
The  Hudson,  8  Fed.  167;  Worth  v.  The 
Lioness  No.  2,  3  Fed.  922,  2  McCrary  208; 
Burke  v.  Buttman,  4  Fed.  Cas.  No.  2,160,  1 
Lowell  191;  Foye  v.  Dabney,  9  Fed.  Cas.  No. 
5,022,  1  Sprague  212;  Sheffield  V.  Page,  21 
Fed.  Cas.  No.  12,743,  1  Sprague  285  [a/- 
firmed  in  18  Fed.  Cas.  No.  10,667,  2  Curt. 
377];  The  Beaver,  3  C.  Rob.  92;  Robinett  V. 
The  Exeter,  2  C.  Rob.  261. 
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addition  to  his  wages,  the  necessary  expenses  of  his  return,^^  deducting  his  inter- 
mediate earnings. 

IV.  Performance  of  Services, 

A.  In  General.  During  the  voyage,  it  is  the  right  and  duty  of  seamen  to 
remain  by  the  ship,^^  and  to  act  in  accordance  with  the  orders  of  the  master,^^ 
performing  with  reasonable  skill  the  duties  of  the  positions  for  which  they  are 
hired, ^"^  and  any  other  work  necessary  and  within  their  experience  and  ability,^^ 
and,  when  necessary,  work  on  Sunday  and  holidays,^^  as  well  as  work  outside 
the  usual  working  hours,  may  be  required ;  and  loading  and  unloading  cargo 
in  a  foreign  port  are  implied  conditions  of  their  employment;  but  they  are  not 
obligated  to  assist  in  unloading  the  cargo  at  the  port  of  final  discharge,  unless 


50.  Boston  Ocean  Steamship  Co.,  197 
Mass.  561,  83  N.  E.  1116;  The  Topgallant,  84 
Fed.  356 ;  Worth  v.  The  Lioness  No.  2,  3  Fed. 
922,  2  McCrary  208 ;  Bates  v.  Seabury,  2  Fed. 
Cas.  No.  1,104,  1  Sprague  433;  Farrell  V. 
French,  8  Fed.  Cas.  No.  4,683,  Blatchf.  &  H. 
275;  Foye  v.  Dabney,  9  Fed.  Cas.  No.  5,022, 

1  Sprague  212;  Hutchinson  f.  Coombs,  12 
Fed.  Cas.  No.  6,955,  1  Ware  58;  The  Mary 
Belle  Roberts,  16  Fed.  Cas.  No.  9,200,  3 
Sawy.  485. 

51.  Grant  V.  The  Maria  Denning,  28  Mo. 
280;  Hoyt  v.  Wildfire,  3  Johns.  (N.  Y.)  518; 
Fee  V.  Orient  Guano  Mfg.  Co.,  44  Fed.  430 
[affirming  36  Fed.  509]  ;  Burke  v.  Buttman, 
4  Fed.  Cas.  No.  2,160,  1  Lowell  191;  Farrell 
V.  French,  8  Fed.  Cas.  No.  4,683,  Blatchf. 
&  H.  275;  Foye  v.  Dabney,  9  Fed.  Cas.  No. 
5,022,  1  Sprague  212;  Hart  V.  The  Littlejohn, 
11  Fed.  Cas.  No.  6,153,  1  Pet.  Adm.  115; 
Jehner  v.  Philadelphia,  etc.,  P.  Co.,  13  Fed. 
Cas.  No.  7,255;  The  Mary  Belle  Roberts,  16 
Fed.  Cas.  No.  9,200,  3  Sawy.  485. 

The  intermediate  earnings  of  the  seaman 
should  be  deducted  from  the  expenses  of  his 
return,  and  not  from  the  wages  due.  Bates  v. 
Seabury,  2  Fed.  Cas.  No.  1,104,  1  Sprague 
433;  Hutchinson  v.  Coombs,  12  Fed.  Cas.  No. 
6,955,  1  Ware  58;  The  Mary  Belle  Roberts, 
16  Fed.  Cas.  No.  9,200,  3  Sawy.  485. 

Where  a  mate  returns  home  in  another  ves- 
sel before  the  mast,  and  it  appears  that  there 
was  no  opportunity  for  him  to  return  home 
on  a  vessel  as  mate,  he  will  be  allowed  wages 
to  the  home  port,  without  any  deduction  for 
wages  earned  before  the  mast.  Sheffield  v. 
Page,  21  Fed.  Cas.  No.  12,743,  1  Sprague 
285  [affirmed  in  18  Fed.  Cas.  No.  10,667,  2 
Curt.  377].  And  see  The  Cornelia  Amsden, 
6  Fed.  Cas.  No.  3,234,  5  Ben.  315. 

Duty  to  seek  employment. —  It  is  the  duty 
of  seamen  wrongfully  discharged  to  use  rea- 
sonable diligence  to  obtain  similar  employ- 
ment elsewhere,  and,  where  they  could  have 
obtained  such  employment,  they  can  only  re- 
cover, in  a  suit  for  breach  of  the  contract, 
the  difference  between  what  they  could  thereby 
liave  earned  and  what  they  would  have  re- 
ceived under  the  contract.  The  Abbie  M. 
Deering,  105  Fed.  400. 

52.  Brown  v.  Lull,  4  Fed.  Cas.  No.  2,018, 

2  Sumn.  443,  holding  that  after  the  ship  has 
been  captured  they  should  remain  by  the 
ship  so  long  as  there  is  any  hope  of  recover- 
ing the  property. 

53.  The  Moslem,  17  Fed.  Cas.  No.  9,875, 


Olcott  289;  The  Nimrod,  18  Fed.  Cas.  No. 
10,267,  1  Ware  1  (holding  that  they  are 
not  authorized  to  make  a  jettison  of  any  part 
of  the  cargo  without  the  order  of  the  master )  ; 
Caroe  v.  Bayliss,  72  J.  P.  525. 

Refusal  to  perform  service  while  at  a  port 
is  not  punishable  by  imprisonment  under  the 
present  United  States  statutes.  The  South 
Portland,  111  Fed.  767. 

54.  The  Buena  Vista,  4  Fed.  Cas.  No.  2,105, 
3  Blatchf.  510;  Forbes  v.  Parsons,  9  Fed. 
Cas.  No.  4,929,  Crabbe  283 ;  Caroe  v.  Bayliss, 
72  J.  P.  525.  And  see  The  Moslem,  17  Fed. 
Cas.  No.  9,875,  Olcott  289. 

A  person  secreted  on  board  and  who  is  dis- 
covered after  the  vessel  leaves  port  can  be 
required  to  perform  any  service  within  his 
ability,  but  cannot  be  required  to  perform 
all  the  duties  of  an  able  seaman.  Allen  v. 
Hallet,  1  Fed.  Cas.  No.  223,  Abb.  Adm.  573. 

Where  it  is  the  duty  of  the  crew  to  handle 
cargo,  they  are  not  exempt  from  handling  a 
cargo  consisting  of  ice,  unless  such  exemption 
is  expressly  mentioned  in  the  shipping  ar- 
ticles or  clearly  established  by  custom. 
O'Brien  v.  The  Cramp,  84  Fed.  696. 

55.  Russell  v.  The  Twilight,  43  Fed.  320; 
Allen  V.  Hallet,  1  Fed.  Cas.  No.  223,  Abb. 
Adm.  573. 

The  rule  is  otherwise  as  to  a  ship-keeper. — 
The  Harvest,  11  Fed.  Cas.  No.  6,175,  Olcott 
271. 

56.  The  Lakme,  93  Fed.  230;  Smith  r. 
The  J.  C.  King,  3  Fed.  302;  The  Richard 
Matt,  20  Fed.  Cas.  No.  11,766,  1  Biss.  440; 
Ulary  v.  The  Washington,  24  Fed.  Cas.  No. 
14,323,  Crabbe  24.  And  see  Johnson  v.  The 
Cyane,  13  Fed.  Cas.  No.  7,381,  1  Sawy.  150, 
holding  that  a  seaman  has  no  rigiit  to  refuse 
to  work  in  a  foreign  port  on  a  day  which 
is  Sunday  by  our  calendar,  but  which  is  not 
observed  as  a  holiday  in  such  port  owing  to 
a  difference  in  the  calendar. 

57.  The  Lakme,  93  Fed.  230. 

58.  The  Lakme,  93  Fed.  230. 

59.  Cuban  Steamship  Co.  v.  Fitzpatrick, 
66  Fed.  63;  Swift  v.  The  Happy  Return,  23 
Fed.  Cas.  No.  13,697,  1  Pet.  Adm.  253. 

60.  The  Annie  M.  Smull,  1  Fed.  Cas.  No. 
423,  2  Sawy.  226;  Francis  r.  Bassett.  9  Fed. 
Cas.  No.  5',037,  1  Sprague  16;  Tlio  .Martha, 
16  Fed.  Cas.  No.  9,144,  Blatchf.  &  H.  151; 
Ryan  v.  Green,  21  P^ed.  Cas.  No.  12.186a; 
Slacum  r.  Smith,  22  Fed.  Cas.  No.  12,936,  2 
Cranch  C.  C.  149;  Swift  r.  The  Hapjiv  Re- 
turn, 23  Fed.  Cas.  No.  13,697,  1  Pet.  Adm. 
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the  shipping  articles  contain  a  stipulation  to  that  effect/^  or  the  established 
custom  of  the  port  requires  it.^^ 

B.  Disrating  and  Reinstatement.  Where  a  seaman  is  dismissed  at  a 
port,  the  master  cannot  require  him  to  do  work  not  included  in  the  contract ; 
but  when  the  vessel  is  at  sea  the  necessities  of 'the  case  require  the  application  of 
a  different  rule,  and  not  only  may  a  seaman  be  displaced  for  incompetency,  but 
he  may  also  be  disrated  and  compelled  to  perform  the  duties  of  an  inferior  posi- 
tion.^* Although  the  master  is  necessarily  the  judge,  in  the  first  instance,  of  the 
competency  of  the  seaman,  his  judgment  will  be  upheld  by  the  courts  only  when 
sufficient  cause  existed  for  the  disrating,  and  it  has  been  held  that  reinstatement 
should  be  made  where  the  seaman  offers  to  perform  his  proper  duty.^^ 

C.  Payment  and  Release  ®'  —  l.  Payment.  A  seaman's  contract  generally 
terminates  on  the  completion  of  the  voyage,  and  it  has  been  held  that  he  may 
properly  demand  payment  at  that  time,^^  unless  he  is  sooner  discharged,  in 


253.  And  see  Dixon  v.  The  Cyrus,  7  Ted. 
Cas.  No.  3,930,  2  Pet.  Adm.  407.  Compare 
The  Hudson,  6  Fed.  830  (in  which  case  the 
men  in  question  had  nothing  to  do  with  the 
navigation  of  the  vessel,  and  handling  of  the 
cargo  was  part  of  their  employment )  ;  Clout- 
man  V.  Tunison,  5  Fed.  Cas.  No.  2,907,  1 
Sumn.  373;  The  Baltic  Merchant,  Edw.  Adm. 
86. 

61.  Webb  V.  Duckingfield,  13  Johns.  (N.  Y.) 
390,  7  Am.  Dec.  388;  The  Annie  M.  Smull, 
1  Fed.  Cas.  No.  423,  2  Sawy.  226;  Knagg 
V.  Goldsmith,  14  Fed.  Cas.  No.  7,872,  Gilp. 
207. 

A  stipulation  not  to  sue  for  wages  until 

the  vessel  is  unloaded  does  not  require  the 
seaman  to  remain  on  board  until  the  unload- 
ing is  completed.  Granon  v.  Hartshorne,  10 
Fed.  Cas.  No  5,689,  Blatchf.  &  H.  454. 

62.  The  Annie  M.  Smull,  1  Fed.  Cas.  No. 
423,  2  Sawy.  226;  The  Mary,  16  Fed.  Cas. 
No.  9,191,  1  Ware  465. 

A  custom  is  not  sufiBcient  to  render  such 
labor  obligatory  unless  the  men  are  requested 
to  remain  for  the  purpose  of  unloading.  The 
Olive  Branch,  18  Fed.  Cas.  No.  10,490,  1 
Lowell  286. 

63.  Wood  V.  North,  30  Fed.  Cas.  No. 
17,960. 

64.  The  Australia,  2  Fed.  Cas.  No.  667, 
3  Ware  240;  Burton  v.  Salter,  4  Fed.  Cas. 
No.  2,218,  Brunn.  Col.  Cas.  623;  The  Ex- 
change, 8  Fed.  Cas.  No.  4,594,  Blatchf.  & 
H.  366;  Smith  v.  Jordan,  22  Fed.  Cas.  No. 
13,068,  Brunn.  Col  Cas.  627 ;  U.  S.  v.  Savage, 
27  Fed.  Cas.  No.  16,225,  5  Mason  460. 

The  effect  of  the  disrating  is  to  rescind  the 
contract.—  The  Mary  C.  Conery,  9  Fed.  222. 

The  power  is  remedial  and  not  penal,  and 
does  not  authorize  a  degradation  to  the  low- 
est place,  if  there  is  an  intermediate  office 
which  the  man  is  competent  to  fill.  Smith 
V.  Jordan,  22  Fed.  Cas.  No.  13,068,  Brunn. 
Col.  Cas.  627.  And  see  Thompson  v.  Busch, 
23  Fed.  Cas.  No.  13,944,  4  Wash.  338,  hold- 
ing that  a  mate  improperly  dismissed  is  not 
bound  to  perform  the  duties  of  a  common 
seaman. 

65.  Atkyns  v.  Burrows,  2  Fed.  Cas.  No. 
618,  1  Pet.  Adm.  244;  The  Mentor,  17  Fed. 
Cas  No.  9,427,  4  Mason  84;  The  Penang,  19 
Fed.  Cas.  No.  10,915,  4  Sawy.  100;  Sherwood 
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V.  Mcintosh,  21  Fed.  Cas.  No.  12,778,  1  Ware 
104  (holding  that  a  single  act  of  intemper- 
ance is  not  sufficient  ground  for  disrating). 

The  mate  leaving  a  watch  may  be  disrated. 
— Setzer  v.  The  Sylvia  de  Grasse,  21  Fed.  Cas. 
No.  12,676. 

In  ordinary  cases,  where  no  injustice  or 
manifest  error  appears,  the  decision  of  the 
master  will  be  considered  as  final.  Kelly 
V.  The  Topsy,  44  Fed.  631;  The  Elizabeth 
Frith,  8  Fed.  Cas.  No.  4,361,  Blatchf.  &  H. 
195  [modified  in  8  Fed.  Cas.  No.  4,353]. 

66.  Atkyns  v.  Burrows,  2  Fed.  Cas.  No. 
618,  1  Pet.  Adm.  244. 

67.  Loss  of  claim  or  lien  by  assignment  see 
infra,  VI,  L,  4,  b. 

68.  Boston  v.  Ocean  Steamship  Co.,  197 
Mass.  561,  83  N.  E.  1116;  The  William 
Jarvis,  29  Fed,  Cas.  No.  17,697,  1  Sprague  485. 

An  exception  exists  where  the  voyage  is 
not  from  port  to  port,  and,  in  such  case,  a 
return  to  the  port  of  shipment  is  not  a  con- 
dition precedent  to  payment.  Olsen  v.  The 
Edwin  Post,  6  Fed.  314. 

The  mere  offer  of  the  master  to  pay  a 
seaman's  wages  will  be  construed  only  to  mean 
that  he  would  rather  pay  the  sum  demanded 
than  litigate  the  question  and  will  not  be 
construed  as  an  admission  of  legal  liability. 
The  Martha,  16  Fed.  Cas.  No.  9,144,  Blatchf. 
&  H.  151. 

The  authority  of  one  of  several  owners  to 

pay  the  seaman's  wages,  with  his  consent,  to 
a  creditor  who  has  attached  the  same,  may 
be  inferred  from  proof  of  a  general  agency 
to  settle  with  the  seaman,  without  proof  of 
special  authority.  Munroe  v.  Holmes,  5 
(Mass.)  201. 

Formerly,  the  service  of  the  seaman  was 
considered  not  to  terminate  until  the  dis- 
charge of  the  cargo,  and  consequently  he 
was  held  not  to  be  entitled  to  payment  of 
his  wages  until  then.  Edwards  v.  The 
Susan,  8  Fed.  Cas.  No.  4,299,  1  Pet.  Adm. 
165;  Thompson  V.  The  Philadelphia,  23  Fed. 
Cas.  No.  13,973,  1  Pet.  Adm.  210.  And  see 
Swift  V.  The  Happy  Return,  23  Fed.  Cas.  No. 
13,697,  1  Pet.  Adm.  253,  holding  that  the 
wages  are  not  payable  until  the  expiration 
of  the  period  allowed  for  collecting  the 
freight. 

69.  Boston  v.  Oceanic  Steamship  Co.,  197 
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United  States  currency,  when  the  voyage  terminates  at  a  port  of  the  United 
States.'''^  A  payment  of  wages  in  violation  of  the  Enghsh  or  United  States 
statutes  providing  that  on  foreign  voyages  the  seamen  shall  receive  their  wages 
in  the  presence  of  a  duly  authorized  shipping  commissioner  is  of  no  effect/^  and 
hkewise  a  payment  of  the  wages  to  a  consul  discharges  the  obhgation  of  the  master 
only  when  such  payment  is  authorized  by  statute.'^* 

2.  Release.  A  receipt  in  full  is  only  jprima  facie  and  not  conclusive  evidence 
of  full  payment  and  discharge  of  all  claims  for  wages  by  the  seaman,  and  is  not 
binding  when  its  execution  is  attended  with  fraud,  duress,  or  coercion,  or  when 
it  is  not  completely  executed, but  the  release  is  conclusive  against  him  when 


Mass.  561,  83  N.  E.  1116;  Walsh  v.  The 
Louisiana,  4  Fed.  751.  And  see  The  Cypress, 
6  Fed.  Cas.  No.  3,530,  Blatchf.  &  H.  83. 

70.  Trecartin  v.  The  Rochambeau,  24  Fed. 
Cas.  No.  14,163,  2  Cliff.  465  [modifying  20 
Fed.  Cas.  No.  11,973,  3  Ware  304]. 

Where  the  contract  of  service  is  terminated 
in  a  foreign  port,  without  fault  on  the  part 
of  the  seaman,  and  he  is  paid  in  foreign 
coin,  such  coin  is  to  be  valued  at  its  rate 
in  the  home  port,  under  the  laws  of  the 
United  States ;  but  if  the  payment  is  a  volun- 
tary advance  on  the  part  of  the  master,  made 
with  the  assent  of  the  seaman,  the  foreign 
coin  is  to  be  estimated  at  its  value  at  the 
place  of  payment.  The  Cabot,  4  Fed.  Cas. 
No.  2,277,  Abb.  Adm.  150. 

A  payment  in  anything  else  than  money 
will  be  most  rigidly  scrutinized  by  the  court, 
and  must  clearly  be  shown  to  be  proper  and 
equivalent  to  the  payment  of  money.  Rosen- 
thal V.  The  Die  Gartenlaube,  5  Fed.  827. 

Application  of  payments. —  In  the  absence 
of  an  agreement  to  the  contrary,  payments 
made  to  a  seaman  will  be  appropriated  to 
the  oldest  service  performed  (The  Louie  Dole, 
14  Fed.  862,  11  Biss.  479),  and  payments 
made  by  a  new  master  are  properly  applied 
to  wages  earned  under  the  former  master 
(Smith  V.  Oakes,  141  Mass.  451,  5  N.  E.  824, 
55  Am.  Rep.  487). 

Allowance  for  depreciation  of  currency. — 
Where  the  seaman  was  shipped  abroad  in  a 
foreign  vessel,  and  his  wages  are  payable 
in  a  foreign  currency,  the  value  of  such  cur- 
rency must  be  calculated  in  coined  money  of 
the  United  States,  and  the  amount  paid  to 
him  in  currency,  without  any  allowance  for 
premium  on  the  coin  or  depreciation  of  the 
currency.    The  Blohm,  3  Fed.  Cas.  No.  1,556, 

1  Ben.  228. 

71.  St.  13  &  14  Vict.  c.  93,  §  96. 

72.  U.  S.  Rev.  St.  (1878)  §  3088  [U.  S. 
Comp.  St.  (1901)  p.  3088]. 

The  statutes  do  not  apply  to  voyages  be- 
tween the  United  States  and  the  West  Indies 
(U.  S.  V.  French,  14  Phila.  (Pa.)  497;  The 
Brothers,  4  Fed.  Cas.  No.  1,968,  10  Ben.  400), 
nor  after  a  decree  for  the  wages  has  been 
made  by  a  court  of  admiralty  (The  Araminta, 

2  Jur.  N.  S.  310,  Swab.  81,  4  Wkly.  Rep. 
396). 

73.  The  Alexander  M.  Lawrence,  101  Fed. 
135.  And  see  Keslake  v.  Board  of  Trade, 
[1903]  K.  B.  453,  9  Aspin.  491,  07  J.  P. 
356,  72  L.  J.  K.  B.  829,  89  L.  T.  Rep.  N.  S. 
534,  52  Wkly.  Rep.  127,  19  T.  L.  R.  583. 


74.  Hindsgaul  v.  The  Lyman  D.  Foster,  85 
Fed.  987;  Heynsohn  v.  Merriman,  1  Fed. 
728;  Jones  r.  Sears,  13  Fed.  Cas.  No.  7,494, 
2  Sprague  43. 

After  the  master  has  properly  left  the 
wages  with  a  consul,  the  ship  is  not  liable 
for  any  misapplication  by  the  consul  (The 
Lyman  D.  Foster,  85  Fed.  987 )  ;  but  an 
appropriation  of  all  the  earnings  of  the  ves- 
sel by  the  master  to  the  payment  of  his  own 
wages,  to  the  exclusion  of  the  seamen,  is 
improper  (The  Benjamin  English,  3  Fed. 
Cas.  No.  1,306,  2  Lowell  218). 

75.  Caffyn  v.  Peabody,  149  Fed.  294;  Mar- 
tial D.  The  Eclipse,  53  Fed.  273  [affirmed  in 
60  Fed.  105,  8  C.  C.  A.  505]  :  The  Commerce, 
6  Fed.  Cas.  No.  3,054,  1  Sprague  34  (hold- 
ing that  a  receipt  in  full  of  all  claims, 
exacted  as  a  condition  of  the  payment  of 
wages,  does  not  operate  as  a  release  of  any 
claim  except  the  one  for  wages)  ;  The  David 
Pratt,  7  Fed.  Cas.  No.  3,597,  1  Ware  509; 
Harden  v.  Gordon,  11  Fed.  Cas.  No.  6,047,  2 
Mason  541;  Jackson  v.  White,  13  Fed.  Cas. 
No.  7,151,  1  Pet.  Adm.  179;  The  Mary 
Paulina,  16  Fed.  Cas.  No.  9,224,  1  Sprague 
45  (holding  that  a  receipt  in  full  will  not 
bar  a  claim  •  for  which  the  seaman  has  not 
received  compensation)  ;  Piehl  v.  Balchen, 
19  Fed.  Cas.  No.  11,137,  Olcott  24;  The 
Rajah,  20  Fed.  Cas.  No.  11,538,  1  Sprague 
199;  Thomas  v.  Lane,  23  Fed.  Cas.  No.  13,902, 
2  Sumn.  1.  And  see  Domenico  v.  Alaska 
Packers'  Assoc.,  112  Fed.  554  [reversed  on 
other  grounds  in  117  Fed.  99,  54  C.  C.  A. 
485];  The  Lillie,  42  Fed.  237,  holding  that 
the  seaman  is  not  estopped  from  claiming 
the  full  amount  due  him  by  the  fact  that 
suit  is  brought  for  him  by  another  person, 
where  he  has  never  admitted  that  the  amount 
for  which  suit  was  brought  is  the  full  amount. 

The  acceptance  of  wages  up  to  date  of  dis- 
charge does  not  bar  the  seaman  from  claim- 
ing the  balance  of  wages  whicb  is  due  him. 
The  City  of  New  Orleans,  33  Fed.  683. 

76.  Caffyn  r.  Peabodv,  149  Fed.  294;  The 
Fred  E.  Sander,  95  Fed.  829;  The  Gallowav 
C.  Morris,  9  Fed.  Cas.  No.  5,204,  2  Abb. 
164;  The  Ringleader,  20  Fed.  Cas.  No.  11,850, 
6  Ben.  400;  Savin  r.  The  Juno,  21  Fed.  Cas. 
No.  12,390,  1  Woods  300;  Somerville  v.  The 
Francisco,  22  Fed.  Cas.  No.  13,171,  1  Sawy. 
390  (holding  the  agreement  in  question  to 
be  inequitable  and  unjust)  :  Wliiteman  r.  The 
Neptune,  29  Fed.  Cas.  No.  17,569,  1  Pet. 
Adm.  180. 

77.  Boston  v.  Ocean  Steamship  Co.,  197 
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entered  into  voluntarily  and  with  a  full  knowledge  of  his  rights. '^^  The  United 
States  statute  requiring  the  signing  of  a  mutual  release  before  a  shipping  com- 
missioner does  not  apply  to  voyages  to  the  West  Indies,  and  where  it  does 
apply  the  validity  of  the  release  is  not  affected  by  the  fact  that  it  is  not  signed 
in  the  presence  of  the  commissioner  by  both  parties  at  the  same  time/^  or  that 
the  seal  of  the  commissioner  is  not  attached. 

V.  DUTY  OF  OWNER  TO  SEAMEN, 

A.  Seaworthiness  of  Vessel.  A  ship-owner,  among  other  obligations  to 
the  seamen,  is  bound  to  provide  a  seaworthy  ship,  furnished  with  all  necessary 
and  customary  requisites  for  navigation,  including  proper  equipment  and  a  com- 
petent crew,^^  and,  although  it  was  formerly  held  in  England  that  there  was  no 


Mass.  561,  83  N.  E.  1116;  Hogan  The  J.  D. 
Peters,  78  Fed.  368. 

78.  Rosenberg  f.  Doe,  146  Mass.  191,  15 
N.  E.  510;  The  George  B.  Ferguson,  140  Fed. 
955;  Pettersson  i:.  The  Empire  Transp.  Co., 
Ill  Fed.  931,  50  C.  C.  A.  63;  The  Charles  D. 
Lane,  106  Fed.  746;  The  Belvedere,  100  Fed. 
498;  The  Pennsylvania,  98  Fed.  744  (holding 
that  the  fact  that  the  seamen  greatly  needed 
the  money  paid  them  does  not  amount  to 
legal  duress  or  coercion)  ;  Kelly  'C.  The  Topsy, 
44  Fed.  631;  The  Samuel  E.  Spring,  27  Fed. 
764;  The  Hermon,  12  Fed.  Cas.  No.  6,411, 
1  Lowell  515  (where  the  settlement  was  de- 
liberately made  by  the  seaman  with  the  ad- 
vice of  his  proctor). 

Rule  where  seaman's  rights  are  doubtful. — 
It  has  been  held  that  a  receipt  for  less  than 
the  amount  due  will  not  be  set  aside  where 
the  legal  rights  of  the  party  were  doubt- 
ful, and  honestly  contested,  and  opportunity 
was  given  him  to  satisfy  himself  in  relation 
thereto.  Thompson  i;.  Faussatt,  23  Fed.  Cas. 
No.  13,954,  Pet.  C.  C.  182. 

79.  U.  S.  Rev.  St.  (1878)  §  4552  [U.  S. 
Comp.  St.  (1901)  p.  3089]. 

The  English  statute,  Merchant  Shipping 
Act  (1894)  (57  &  58  Vict.),  §  136,  contains 
similar  provisions  for  the  execution  of  a  re- 
lease before  a  superintendent,  but  a  con- 
ditional release  is  not  a  "  release "  within 
the  meaning  of  the  statute.  Collins  v.  Simp- 
son Steamship  Co.,  23  T.  L.  R.  241  {reversed 
in  part  in  24  T.  L.  R.  178]. 

80.  Burton  v.  Frye,  139  Mass.  131,  29 
N.  E.  476. 

81.  Pettersson  'c.  Empire  Transp.  Co.,  Ill 
Fed.  931,  50  C.  C.  A.  63;  The  Pennsylvania, 
98  Fed.  744. 

82.  Rosenberg  i".  Doe,  146  Mass.  191,  15 
N.  E.  510. 

83.  The  Troop,  128  Fed.  856,  63  C.  C.  A. 
584;  The  Lizzie  Burrill,  115  Fed.  1015; 
Olson  v.  Oregon  Coal,  etc.,  Co.,  104  Fed.  574, 
44  0.  C.  A.  51;  Gabrielson  Waydell,  67 
Fed.  342;  The  Julia  Fowler,  49  Fed.  277; 
Clowes  v.  The  Frank  and  Willie,  45  Fed.  494 ; 
The  A.  Heaton,  43  Fed.  592;  The  Queen,  40 
Fed.  694;  Olson  Flavel,  34  Fed.  477;  Dixon 
V.  Cyrus,  7  Fed.  Cas.  No.  3,930,  2  Pet.  Adm. 
407;  The  Gentleman,  10  Fed.  Cas.  No.  5,324, 
Olcott  110;  Halverson  x,.  Nisen,  11  Fed.  Cas. 
No.  5,970,  3  Sawy.  562;  The  Moslem,  17 
Fed.  Cas.  No.  9,875,  Olcott  289;  The  Planter, 
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19  Fed.  Cas.  No.  11,207a,  2  Woods  490;  Rice 
The  Polly  and  Kitty,  20  Fed.  Cas.  No. 
11,754,  2  Pet.  Adm.  420. 

The  standard  of  seaworthiness  varies  with 
the  character  of  the  voyage  and  the  nature 
of  the  cargo.  Under  some  circumstances, 
sueh  as  a  short  voyage  with  a  cargo  of 
lumber,  a  leaky  vessel  may  be  seaworthy. 
Farrell  v.  Mayers,  8  Fed.  Cas.  No.  4,685. 

Extent  of  owner's  duty. —  While  seaworthi- 
ness includes  a  competent  crew,  yet  the  owner 
does  not  warrant  to  each  seaman  the  com- 
petency of  the  others,  all  alike  being  engaged 
in  the  common  employment  of  navigating 
the  ship.  The  E.  B.  Ward,  Jr.,  20  Fed.  702; 
Dixon  V.  The  Cyrus,  7  Fed.  Cas.  No.  3,930, 
2  Pet.  Adm.  407.  Nor  is  the  owner  an  in- 
surer or  warrantor  of  the  seamen  against 
latent  and  undiscoverable  defects  in  the  ship. 
The  Lizzie  Frank,  31  Fed.  477.  And  see 
Riley  t.  State  Line  Steamship  Co.,  29  La. 
Ann.  791,  29  Am.  Rep.  249.  The  owners 
having  performed  all  that  can  reasonably  be 
done  on  their  part  by  the  proper  equipment 
of  the  vessel  for  the  voyage,  and  the  selec- 
tion of  competent  officers  and  a  sufficient 
crew,  no  reason  exists  in  natural  justice  for 
holding  them  or  their  vessel  answerable  for 
the  accidents  to  seamen  which  happen  during 
the  voyage,  beyond  the  limits  which  the  mari- 
time law  has  established.  The  City  of  Alex- 
ander, 17  Fed.  390.  If  a  vessel  is  constructed 
and  equipped  in  the  mode  usual  and  cus- 
tomary with  other  vessels  of  like  character, 
and  in  a  mode  approved  by  competent  judges 
and  previous  experience,  then,  in  case  of 
an  accident  happening  by  reason  of  a  latent 
defect  in  the  equipment  and  construction, 
there  is  no  negligence  or  fault  on  the  part 
of  the  owner.  The  Lizzie  Frank,  supra;  The 
Harold,  21  Fed.  428;  The  Rheola,  19  Fed. 
926,  22  Blatchf.  124.  And  see  Sunney  v. 
Holt,  15  Fed.  880. 

It  is  a  misdemeanor  under  the  United 
States  statute  to  knowingly  send  an  unsea- 
worthy  ship  to  sea.  30  U.  S.  St.  at  L.  758, 
c.  28,  §  11  [U.  S.  Comp.  St.  (1901)  p.  3095]. 
In  England  a  similar  law  is  in  force.  See 
Hedley  v.  Pinkney,  [1892]  1  Q.  B.  58,  7 
Aspin.  135,  56  J.  P.  308,  61  L.  J.  Q.  B.  179, 
66  L.  T.  Rep.  N.  S.  71,  40  Wkly.  Rep.  113. 

Evidence  held  sufi&cient  to  show  negligence 
in  not  providing  proper  appliances. —  Eldridge 
V.  Atlas  Steamship  Co.,  58  Hun  (N.  Y.)  96, 
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implied  warranty  of  seaworthiness  in  the  contracts  between  an  owner  of  a  ship 
and  a  seaman/'^  th«  rule  has  been  there  changed  by  statute  to  conform  to  the 
American  doctrine, If  seamen  have  reason  to  believe,  and  do  believe,  that  a 
vessel  is  unseaworthy,  before  the  commencement  of  the  voyage,  they  may  law- 
fully refuse  to  go  to  sea  in  her;  or  if,  after  commencing  the  voyage,  they  become 
apprehensive  of  danger  from  unseaworthiness,  it  is  not  mutinous  in  them,  in  a 
body,  to  apply  respectfully  to  the  officers  and  urge  that  the  ship  be  put  back  to 
port,^^  or  they  may  demand  a  survey,  and  if  in  consequence  of  the  survey  the 
vessel  is  declared  unseaworthy,  the  consul  is  empowered  either  to  discharge  the 


11  N.  Y.  Suppl.  468  [affirmed  in  134  N.  Y. 
187,  32  N.  E.  66];  Minor  v.  Clark,  55  Hun 
(N.  Y.)  603,  8  N.  Y.  Suppl.  616;  The  Shenan- 
doah, 134  Fed.  304. 

Presumption  of  seaworthiness. —  When  a 
ship  undertakes  a  voyage,  she  is  presumed 
to  be  seaworthy;  but  it  is  a  presumption 
which  may  be  overcome,  not  only  by  direct 
proof,  but  by  circumstances.  La  Fernier  v. 
Soo  River  Lighter,  etc.,  Co.,  129  Mich.  596, 
89  N.  W.  353. 

84.  Couch  V.  Steel,  2  C.  L.  R.  940,  3  E.  &  B. 
402,  18  Jur.  515,  23  L.  J.  Q.  B.  121,  2  Wkly. 
Rep.  170,  77  E.  C.  L.  402,  24  Eng.  L.  &  Eq. 
77. 

85.  See  Hedley  v.  Pinkney,  etc.,  Steamship 
Co.,  [1892]  1  Q.  B.  58,  7  Aspin.  135,  56 
J.  P.  308,  61  L.  J.  Q.  B.  179,  66  L.  T.  Rep. 
N.  S.  71,  40  Wkly.  Rep.  113. 

When  a  seaman  signs  articles  at  a  foreign 
port  there  is  an  implied  warranty  of  sea- 
worthiness, and  if  the  ship  is  unseaworthy 
there  is  consideration  for  a  new  contract  for 
extra  reward  to  induce  him  to  sail  in  her. 
Turner  v.  Owen,  3  F.  &  F.  176. 

86.  McKenna  v.  The  Shawnee,  45  Fed. 
769  (where,  however,  the  vessel  was  held  not 
to  be  so  unseaworthy  as  to  absolve  seamen 
from  service)  ;  The  Hibernia,  12  Fed.  Cas. 
No.  6,455,  1  Sprague  78;  U.  S.  V.  Ashton,  24 
Fed.  Cas.  No.  14,470,  2  Sumn.  13;  U.  S.  V. 
Givings,  25  Fed.  Cas.  No.  15,212,  1  Sprague 
75;  U.  S.  V.  Nye,  27  Fed.  Cas.  No.  15,906,  2 
Curt.  225;  Hartley  V.  Ponsonby,  7  E.  &  B. 
872,  3  Jur.  N.  S.  746,  26  L.  J.  Q.  B.  322,  5 
Wkly.  Rep.  659,  90  E.  C.  L.  872  (holding 
that  if  the  ship  is  not  seaworthy  by  reason 
of  some  of  the  crew  having  deserted,  the  rest 
of  the  crew  are  not  bound  to  go  to  sea  in 
her,  and  their  contract  is  at  an  end).  And 
see  Keating  v.  Pacific  Steam-Whaling  Co.,  21 
Wash.  415,  58  Pac.  224,  holding  that,  al- 
though a  sailor  has  signed  shipping  articles 
before  going  aboard,  he  may,  on  examining 
the  vessel  and  finding  its  appliances  for  tow- 
ing unsafe  for  one  working  about  the  main 
sail,  stipulate,  as  a  condition  to  his  going 
on  the  voyage,  that  the  main  sail  shall  not 
be  used. 

87.  The  Moslem,  17  Fed.  Cas.  No.  9,875, 
Olcott  289 ;  U.  S.  V.  Staly,  27  Fed.  Cas.  No. 
16,374,  1  Woodb.  &  M.  338. 

Where  a  ship  earns  freight  to  one  port  of 
delivery  but  becomes  unfit  to  proceed  on  her 
voyage  by  reason  of  unseaworthiness,  a  sea- 
man who  refuses  to  proceed  on  the  voyage 
in  a  vessel  provided  for  the  further  trans- 
portation of  the  cargo  will  be  allowed  wages 
to  the  first  port,  but  is  not  entitled  to  wages 


to  the  end  of  the  voyage.  Hindman  v.  Shaw, 
12  Fed.  Cas.  No.  6,514,  2  Pet.  Adm.  264. 

Seamen  who  desert  from  a  ship  which  is 
in  a  perilous  position  and  are  confined  at 
the  master's  instance  are  entitled  to  dis- 
charge on  its  being  shown  that  the  vessel  is 
totally  destroyed  and  the  voyage  broken  up 
(Sims  V.  Mariners,  22  Fed.  Cas.  No.  12,893, 

2  Pet.  Adm.  393),  and  a  seaman  does  not 
forfeit  his  wages  by  leaving  a  dangerously 
unseaworthy  vessel  which  the  master  has  un- 
reasonably neglected  to  repair  (Savary  v. 
Clements,  8  Gray  (Mass.)  155)  ;  but  while 
on  the  happening  of  any  disaster  to  a  vessel 
by  which  the  prosecution  of  the  voyage  is 
rendered  impossible,  the  seamen  are  dis- 
charged from  the  principal  obligation  of  per- 
forming the  voyage,  they  are  not  released 
from  the  incidental  obligation  of  rendering 
their  best  services  for  saving  as  much  as 
practicable  of  the  ship  and  cargo  (The  Dawn, 
7  Fed.  Cas.  No.  3,666,  2  Ware  126),  and 
alleged  unseaworthiness  of  a  vessel,  unless 
clearly  established,  will  not,  in  an  action 
for  wages,  justify  a  seaman's  desertion  of  his 
vessel  before  the  completion  of  the  voyage 
for  which  he  shipped  (Bibbins  v.  Brookfield, 

3  Fed.  Cas.  No.  1,384,  holding  that  the  same 
rule  applies  to  the  case  of  insufficient  sup- 
plies of  wholesome  provisions). 

Overloading  a  vessel  against  the  protest  of 
seamen  constitutes  such  a  breach  of  their 
agreement  as  justifies  them  in  leaving  the 
ship  in  a  foreign  port  without  forfeiting 
their  wages.    Rapping  v.  Sirius,  47  Fed.  825. 

Upon  the  dismasting  of  a  vessel  in  a  col- 
lision on  her  arrival  at  a  port  of  safety,  sea- 
men's contracts  to  ship  are  terminable  at 
the  will  of  the  parties.  Thorson  v.  Peterson, 
9  Fed.  517,  10  Biss.  530. 

88.  Hoffman  v.  Yarrington,  12  Fed.  Cas. 
No.  6,580,  1  Lowell  168;  U.  S.  v.  Ashton, 
24  Fed.  Cas.  No.  14,470,  2  Sumn.  13;  U.  S. 
V.  Staly,  27  Fed.  Cas.  No.  16,374,  1  Woodb. 
&  M.  338. 

The  owners  cannot  charge  the  expense  to 
the  seamen  where  the  crew  insist  on  a  sur- 
vey of  the  vessel,  alleging  that  she  is  unsea- 
worthy, if  there  be  reasonable  cause  for  a 
survey.  The  William  Harris,  29  Fed.  Cas. 
No.  17,695,  1  Ware  373. 

Conclusiveness  of  report  by  marine  sur- 
veyors.— A  report  that  a  ship  is  seaworthy 
made  by  marine  surveyors  upon  occasion  of 
the  crew  demanding  to  leave  her  for  unsea- 
worthiness is  not  conclusive  against  the  crew 
in  a  subsequent  action  for  wages  after  leav- 
ing. Bucker  r.  Klorkgeter,  4  "Fed.  Cas.  No. 
2,083,  Abb.  Adm.  402. 
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seamen  or  order  them  to  stay  by  the  vessel  after  it  is  put  in  condition. Statu- 
tory provisions  relating  to  the  discharge  of  seamen  and  the  holding  of  surveys  on 
vessels  alleged  to  be  unseaworthy  are  not  exclusive  of  remedies  other  than  those 
therein  contained.^*' 

B.  Food  and  Provisions  —  l.  In  General.  Proper  subsistence  is  a  part  of 
the  contract  between  ship-owners  and  the  seamen  in  their  employ,  and  the  latter 
must  be  furnished  with  a  sufficient  supply  of  proper  food/^  every  master  being 
bound  to  see  before  he  sets  sail  that  his  vessel  is  properly  provisioned,  including 
a  surplus  to  meet  all  reasonable  contingencies  of  the  seas,  and  if,  in  consequence 
of  an  omission  to  do  so,  there  is  a  short  allowance,  the  withholding  of  suitable 
food  is  not  justifiable,^^  and  if,  during  a  voyage,  a  master  meets  with  difficulty 
at  sea,  it  is  his  duty,  before  changing  his  voyage  for  a  much  longer  one,  to  exercise 
exactly  the  same  care  as  when  first  setting  sail,  to  see  that  he  is  properly  pro- 
visioned for  the  change  of  course,  and  to  provision  his  vessel  by  any  practicable 
methods  the  circumstances  reasonably  admit. Seamen  may  maintain  an  action 
for  the  recovery  of  damages  sustained  by  them  for  the  wilful  or  negligent  conduct 
of  the  master  or  owners  in  respect  to  a  sufficient  supply  of  good  provisions,^*  and 
if  subsistence  be  not  furnished  them  by  the  master,  they  may  recover  the  amount 
which  they  have  properly  paid  therefor, and  have  a  Hen  against  the  vessel  for 


Seamen  cannot  desert  the  ship  without 
asking  for  a  survey. —  The  C.  F.  Sargent,  95 
Fed.  179. 

89.  U.  S.  Rev.  St.  (1878)  §  4561  [U.  S. 
Comp.  St.  (1901)  p.  3095]. 

90.  The  Heroe,  21  Fed.  525. 

91.  Foster  i*.  Sampson,  9  Fed.  Cas.  No. 
4,982,  1  Sprague  182;  The  John  L.  Dimmick, 
13  Fed.  Cas.  No.  7,335,  3  Ware  196  (holding 
that  it  is  a  well  understood  term  of  the  con- 
tract that  the  crew,  during  the  period  of  their 
service,  shall  be  furnished  with  provisions 
by  the  owners,  sufficient  in  amount  and  of 
a  suitable  quality;  and  to  refuse  such  a  sup- 
ply, without  necessity,  is  as  much  a  breach 
of  the  contract  as  to  refuse  payment  of  their 
wages,  although  this  obligation  is  not  ex- 
pressed in  the  written  or  printed  contract)  ; 
The  Mary  Paulina,  16  Fed.  Cas.  No.  9,224,  1 
Sprague  45. 

A  seaman  engaged  in  a  foreign  port  on  the 
homeward  voyage  has  the  same  rights  as  to 
food  allowance  as  one  shipping  at  the  point 
of  original  departure.  Gardner  f.  The  New 
Jersey,  9  Fed.  Cas.  No.  5,233,  1  Pet.  Adm. 
223. 

Where  a  seaman  ships  "by  the  run"  or 
"  by  the  voyage,"  the  vessel,  although  de- 
tained at  an  intermediate  port  by  stress  of 
weather,  is  bound  to  maintain  him  while  he 
remains  attached  to  her,  whether  his  serv- 
ices are  useful  to  her  or  not.  Miller  i*.  Kelly, 
17  Fed.  Cas.  No.  9,577,  Abb.  Adm.  564. 

Flour  is  not  a  proper  substitute  for  bread 
(Foster  v.  Sampson,  9  Fed.  Cas.  No.  4,982, 
1  Sprague  182),  unless  it  is  cooked  by  the 
ship's  cook  into  good  and  wholesome  bread 
(The  Hermon,  12  Fed.  Cas.  No.  6,411,  1 
Lowell  515),  and  a  bread  or  pastry  composed 
of  one-third  flour  and  two-thirds  copra 
(dried  cocoanut)  is  not  a  proper  and  equiva- 
lent substitute  for  ship  bread  (Petersen  v. 
J.  F.  Cunningham  Co.,  77  Fed.  211),  and 
five  pounds  of  bread  a  week  to  each  seaman 
is  a  short  allowance,  within  U.  S.  St.  at  L. 
p.  135,  c.  30,  §  9  (The  Mary  Paulina,  16  Fed. 
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Cas.  No.  9,224,  1  Sprague  45,  holding  also 
that  under  1  U.  S.  St.  at  L.  135,  which  re- 
quires a  vessel  to  have  a  certain  amount  of 
water,  meat,  and  bread  on  board  the  vessel 
at  the  time  she  sails,  there  is  a  violation  of 
the  statute  where  there  was  not  the  required 
amount  of  bread  on  board,  although  there 
was  more  meat  than  the  statute  required, 
as  an  overabundance  of  meat  cannot  be  substi- 
tuted for  the  bread  required). 

92.  U.  S.  f.  Reed,  86  Fed.  308,  holding 
also  that  where  there  is  evidence  that  every- 
one of  a  crew  was  afflicted  with  scurvy,  of 
which  several  died,  and  that  the  ordinary 
cause  of  that  disease  is  lack  of  suitable  food, 
the  jury  are  justified,  unless  some  other 
cause  is  shown,  in  finding  that  there  was 
such  lack  of  suitable  food. 

93.  U.  S.  V.  Reed,  86  Fed.  308. 

94.  Collins  f.  Wheeler,  6  Fed.  Cas.  No. 
3,018,  1  Sprague  188.  And  see  U.  S.  v. 
Mitchell,  26  Fed.  Cas.  No.  15,792,  3  Wash. 
95. 

Evidence  held  insufficient  to  establish 
claims  for  damages  for  short  allowance,  and 

alleged  consequent  scurvy,  on  a  voyage  from 
Shanghai  and  Manila  to  New  York  see  The 
H.  E.  Thompson  v.  Martin,  16  App.  Cas. 
(D.  C.)  222  (holding  that  proof  of  a  sub- 
stantial failure  by  the  master  to  observe  the 
requirements  of  the  law,  with  such  reason- 
able particularity  as  to  the  number  of  days 
on  which  the  scale  was  not  observed  as  will 
enable  the  court  to  assess  the  compensation 
with  reasonable  certainty,  is  sufficient,  with- 
out showing  a  failure  from  day  to  day  to  ob- 
serve the  scale,  especially  where  it  appears 
that  during  the  voyage  the  master  and  owner 
knew,  while  the  seamen  were  ignorant  of, 
the  new  scale,  for  the  violation  of  which  the 
latter  subsequently  libel  the  vessel)  ;  The 
Pactolas,  88  Fed.  299. 

95.  The  Gazelle,  10  Fed.  Cas.  No.  5,289,  1 
Sprague  378;  Hayes  v.  The  J.  L.  Wickwire, 
n  Fed.  Cas.  No.  6,262,  7  Phila.  (Pa.)  594, 
holding  that  where  a  seaman  on  a  foreign 
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the  amount/®  and  are  entitled  to  board  money  out  of  the  proceeds  of  the  ship; 
and  seamen  who,  during  the  time  they  served  on  a  voyage,  were  supphed  with 
insufficient  food,  are  justified  in  leaving  the  ship  before  the  completion  of  the 
voyage  for  which  they  signed,  and  entitled  to  recover  full  wages  for  the  time 
served;  but  an  alleged  insufficient  supply  of  wholesome  provisions  for  the  sup- 
port of  the  crew,  unless  clearly  established,  will  not,  in  an  action  for  wages,  justify 
a  seaman's  desertion  of  his  vessel  before  the  completion  of  the  voyage  for  which 
he  shipped;  and  when  a  seaman  justifies  his  leaving  the  ship  in  a  foreign  port 
on  the  ground  that  bad  provisions  were  supplied,  they  must  be  really  bad,  and 
unfit  for  the  men's  support.^  What  is  proper  subsistence,  such  as  the  owners 
are  bound  to  furnish  the  seamen,  depends  upon  what  is  usual  in  similar  voyages,^ 
it  being  formerly  the  rule  that  when  there  was  a  controversy  whether  an  allow- 
ance be  short  or  not,  the  navy  ration  was  assumed  as  the  standard  of  a  proper 
allowance;^  but  the  matter  is  now  regulated  by  statute.*  Whether  the  master's 
failure  to  properly  provision  his  ship  is  from  negligence  or  inadvertence  is  imma- 
terial, failure  to  furnish  the  crew  with  the  scheduled  allowance  is  actionable  unless 
provisions,  the  allowance  of  which  has  been  reduced,  could  not  be  procured  in 
sufficient  quantities,  or  were  unavoidably  lost  or  injured,  and  proper  or  equivalent 
substitutes  were  supplied  in  lieu  thereof,  in  a  reasonable  time ;  ^  and  it  is  no  defense 
to  such  an  action  against  the  owners  that  the  injuries  were  caused  by  the.  master's 
default;  the  owners  are  responsible  for  the  direct  consequences  of  any  wrong- 
doing of  the  master,  which  is  done  by  him  as  master,  in  the  discharge  of  his  duty, 
and  under  the  authority  given  him  as  master.®  Where  the  articles  of  provision 
specified  in  the  statute  can  be  procured,  no  equivalents  can  be  admitted  as  sub- 
stitutes;   but,  where  the  specific  articles  of  provision  cannot  be  obtained,  other 


vessel,  having  gone  ashore  in  sm  American 
port,  was  arrested  by  the  local  authorities 
for  a  breach  of  the  peace,  and  was  locked 
up  four  days,  and  the  master  entered  him 
on  his  log-book  as  a  deserter,  and,  on  his 
reporting  to  the  vessel,  declined  to  receive 
him  on  board,  pay  his  wages,  or  give  him  his 
clothing,  he  was  entitled  to  the  expenses  of 
boarding  for  twenty  days. 

Seaman  wrongfully  leaving  ship. — Where  a 
seaman  leaves  a  vessel  because  of  an  assault 
and  battery  committed  by  the  mate,  the 
vessel  is  not  liable  to  such  seaman  for  board 
and  railroad  fare,  after  invitation  by  the 
master,  in  good  faith,  to  return  to  the  ves- 
sel, and  an  offer  to  stand  between  him  and 
harm.  McKinnon  v.  The  Reed  Case,  39  Fed. 
624.  Similarly  where  the  assistant  engineer 
of  a  steamer,  knowing  that  she  was  on  the 
eve  of  departure,  being  sent  ashore  upon  an 
errand,  absented  himself  for  an  unreasonable 
period,  and  the  master,  after  searching  to 
find  him,  departed,  leaving  him  behind,  the 
master  was  justified  in  his  departure,  and 
was  not  liable  for  the  subsequent  expenses 
of  the  seaman  for  board.  Brink  -t".  Lyons, 
18  Fed.  605. 

96.  Brown  The  Alexander  McNeil,  4 
Fed.  Cas.  No.  1,988. 

97.  The  San  Jose  Primeiro,  3  L.  T.  Rep. 
N.  S.  513. 

98.  The  Forteviot,  98  Fed.  440;  The 
Amalia,  3  Fed.  052;  Swift  f.  The  Happy 
Return,  23  Fed.  Cas.  No.  13,697,  1  Pet.  Adm. 
253,  holding  that  the  crew  are  justified  in 
leaving  the  ship,  and  may  recover  full  wages, 
where  they  are  fed  on  unwholesome  or  spoiled 
provisions. 


99.  Bibbins  v.  Brookfield,  3  Fed.  Cas.  No. 
1.384. 

1.  The  Balize,  2  Fed.  Cas.  No.  809,  Brown 
Adm.  424  (holding,  however,  that  the  fact  that 
meat  used  on  board  was  for  a  short  time 
slightly  tainted  is  no  excuse  for  desertion)  ; 
Ulary  f.  The  Washington,  24  Fed.  Cas.  No. 
14,323,  Cr.abbe  204. 

2.  Foster  Sampson,  9  Fed.  Cas.  No.  4,982, 
1  Sprague  182. 

3.  Gardiner  t*.  The  New  Jersev,  9  Fed.  Cas. 
No.  5,233,  1  Pet.  Adm.  223;  The  John  L. 
Dimmick,  13  Fed.  Cas.  No.  7,355,  3  Ware 
196;  The  Mary,  16  Fed.  Cas.  No.  9,191,  1 
Ware  465;  The  Mary  Paulina,  16  Fed.  Cas. 
No.  9,224,  1  Sprague  45. 

4.  30  U.  S.  St.  at  L.  762,  c.  28,  §  23. 

5.  Robinson  f.  The  T.  F.  Oakes,  82  Fed. 
750;  Petersen  t.  J.  F.  Cunningham,  77  Fed. 
211  (holding  that  prolongation  of  the  trip 
by  reason  of  bad  weather  or  accident  does 
not  justify  the  master  in  shortening  the 
schedule  allowance  of  provisions  of  the  crew)  ; 
Johnson  r.  The  Karoo,  49  Fed.  651  (holding 
that  where  the  evidence  showing  that  cer- 
tain sailors,  lawfully,  shipped,  were  ill-treated 
on  board  the  vessel,  and  were  deprived  of 
proper  food  and  lime  juice  or  other  antiscor- 
butics, it  was  a  breach  of  the  ship's  contract 
to  furnish  suitable  provisions,  entitling  the 
men  to  leave  the  vessel,  altliough  the  negli- 
gence might  not  have  been  that  of  the  master 
of  the  ship,  but  of  the  ship  chandler  who  sup- 
plied her). 

6.  Baxter  r.  Doe,  142  Mass.  558,  8  N.  E. 
415. 

7.  Mariners  r.  The  Washington,  16  Fed. 
Cas.  No.  9,086,  1  Pet.  Adm.  219. 
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good  and  wholesome  provisions  may  be  substituted  and  supplied  in  place  of  those 
damaged  without  the  fault  of  the  master  or  owner,  or  consumed.^ 

2.  Antiscorbutics.  Masters  and  owners  are  required  by  statute/  under 
penalty,  to  provide  seamen  with  antiscorbutics,  such  as  lime  or  lemon  juice,^^ 
and  when  they  are  not  served,  and  the  crew  are  attacked  with  scurvy,  the  ship 
is  liable  for  the  damage  the  seamen  sustain  on  account  of  the  disease,  in  the  absence 
of  any  proof  that  they  had  contracted  scurvy  before  the  voyage  began ;  but  the 
penalty  imposed  upon  the  master  for  failing  to  serve  his  crew  with  antiscorbutics 
does  not  inure  to  the  benefit  of  the  crew/^ 

3.  Criminal  Liability  For  Withholding.  In  the  United  States  it  is  made  by 
statute  a  crime  for  a  master  or  other  officer  of  a  vessel  to  withhold,  through 
malice,  hatred,  or  revenge,  suitable  food  and  nourishment  from  the  crew.^* 

C.  Medical  Treatment  —  l.  General  Rules.  Under  the  maritime  law  it  is 
the  duty  of  a  vessel  to  care  for  a  seaman  taken  sick  on  the  voyage,  and  to  bear 
the  expenses  of  his  medical  treatment,^^  and  a  seaman  who  receives  an  injury 
while  in  the  service  of  the  ship  is  entitled  to  medical  care,  nursing,  and  attendance, 
and  to  a  cure,  so  far  as  cure  is  possible,  at  the  expense  of  the  ship;  and  this  is 
true  even  though  the  cause  of  the  injury  can  be  attributed  to  the  fault  of  no 


8.  Mariners  i;.  The  Washington,  16  Fed. 
Cas.  No.  9,086,  1  Pet.  Adm.  219;  The  Mary, 
16  Fed.  Cas.  No.  9,191,  1  Ware  465. 

9.  U.  S.  Rev.  St.  (1878)  §  4569  [U.  S. 
Comp.  St.  (1901)  p.  3100]. 

■  10.  Petersen  i".  J.  F.  Cunningham  Co.,  77 
Fed.  211  (holding  that  the  fact  that  there 
is  a  supply  of  limes  on  board  a  vessel,  from 
which  the  crew  are  at  liberty  to  help  them- 
selves, is  not  a  compliance  with  U.  S.  Rev. 
St.  §  4569,  requiring  the  master  to  serve 
the  crew  with  a  regular  daily  allowance  of 
antiscorbutics)  ;  Anderson  f.  The  Rence,  46 
Fed.  805  (holding  that  it  is  no  excuse  for 
not  serving  out  lime  juice  to  the  crew  daily, 
as  required  by  the  statute,  that  the  seamen 
preferred  to  receive  coffee  instead  of  lime 
juice). 

11.  Anderson  v.  The  Rence,  46  Fed.  805. 

12.  Petersen  v.  J.  F.  Cunningham,  77  Fed. 
211. 

13.  U.  S.  Rev.  St.  (1878)  §  5347  [U.  S. 
Comp.  St.  (1901)  p.  3631]. 

14.  U.  S.  V.  Reed,  86  Fed.  308,  holding 
that  in  order  to  justify  a  conviction  under 
U.  S.  Rev.  St.  (1878)  §  5347  [U.  S.  Comp. 
St.  1901)  p.  3631],  imposing  a  penalty  upon 
the  master  or  other  officer  of  a  vessel  who 
withholds  suitable  food  and  nourishment 
from  the  crew,  each  of  the  statutory  ele- 
ments of  lack  of  a  suitable  food  supply,  ab- 
sence of  justifiable  cause,  and  the  presence 
of  malice,  hatred,  or  revenge,  must  be  found 
beyond  a  reasonable  doubt. 

15.  Moseley  v.  Scott,  3  Ohio  Dec.  (Re- 
print) 449,  5  Am.  L.  Reg.  599;  Gabrielson 
f.  Waydell,  67  Fed.  342;  The  Forest,  9  Fed. 
Cas.  No.  4,936,  1  Ware  429;  Harden  v. 
Gordon,  11  Fed.  Cas.  No.  6,047,  2  Mason 
541;  The  Nimrod,  18  Fed.  Cas.  No.  10,267, 
1  Ware  1  [citing  Laws  of  Oleron,  art.  7 ; 
Laws  of  the  Hanse  Towns,  art.  45 ;  Laws  of 
Wisbuy,  art.  19] ;  Richardson  v.  Juillette,  20 
Fed.  Cas.  No.  11,784;  Swift  v.  The  Happy 
Return,  23  Fed.  Cas.  No.  13,697,  1  Pet.  Adm. 
253.  See  also  The  Osceola,  189  U.  S.  158, 
23  S.  Ct.  483,  47  L.  ed.  760. 
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Fishermen  paid  in  proportion  to  their  in- 
dividual catches  are  entitled  to  be  cured  at 
the  vessel's  expense.  Knight  v.  Parsons,  14 
Fed.  Cas.  No.  7,886,  1  Sprague  279. 

The  courts  of  admiralty  have  jurisdiction 
to  enforce  by  libel  the  payment  of  these 
expenses.  The  Ben  Flint,  3  Fed.  Cas.  No. 
1,299,  1  Abb.  126,  1  Biss.  562. 

16.  Danvir  v.  Morse,  139  Mass.  323,  1 
N.  E.  123;  Scarff  v.  Metcalf,  107  N.  Y.  211, 
13  N.  796,  1  Am.  St.  Rep.  807  [affirming 
36  Hun  202] ;  Petersen  v.  Swan,  50  N.  Y. 
Super.  Ct.  46;  Holt  v.  Cummings,  102 
Pa.  St.  212,  48  Am.  Rep.  199;  Sanders 
V.  Stimson  Mill  Co.,  32  Wash.  627,  73 
Pac.  688,  34  Wash.  357,  75  Pac.  974;  The 
Mars,  145  Fed.  446  [affirmed  in  149  Fed.  729, 
79  C.  C.  A.  435]  ;  The  Matterhorn,  128  Fed. 
863,  63  C.  C.  A.  331;  The  Troop,  128  Fed. 
856,  63  C.  C.  A.  584  [affirming  118  Fed.  769] ; 
The  Troy,  121  Fed.  901;  Whitney  v.  Olsen, 
108  Fed.  292,  47  C.  C.  A.  331;  Gabrielson  v. 
Waydell,  67  Fed.  342;  The  A.  Heaton,  43 
Fed.  592;  The  Scotland,  42  Fed.  925;  The 
City  of  Carlisle,  39  Fed.  807,  5  L.  R.  A.  52; 
The  Lizzie  Frank,  31  Fed.  477;  The  Vigilant, 
30  Fed.  288  (holding  that  it  is  the  duty  of 
a  master  to  procure  any  medical  attendance 
that  may  be  available,  at  ports  where  the 
vessel  touches,  for  the  benefit  of  seamen  in- 
jured, where  there  is  reasonable  evidence  of 
a  necessity  for  it)  ;  The  W.  L.  White,  25 
Fed.  503;  The  City  of  Alexandria,  17  Fed. 
390;  The  Centennial,  10  Fed.  397,  4  Woods 
50;  Longstreet  v.  The  R.  R.  Springer,  4  Fed. 
671;  Peterson  v.  The  Chandos,  4  Fed.  645, 
6  Sawy.  554;  The  Ben  Flint,  3  Fed.  Cas.  No. 
1,299,  1  Abb.  126,  1  Biss.  562;  Brown  v. 
Overton,  4  Fed.  Cas.  No.  2,024,  1  Sprague 
462;  Callon  v.  Williams,  4  Fed.  Cas.  No. 
2,324,  2  Lowell  1;  Harden  v.  Gordon,  11  Fed. 
Cas.  No.  6,047,  2  Mason  541;  Harris  v. 
Capen,  11  Fed.  Cas.  No.  6,118;  Holmes  v. 
Hutchinson,  11  Fed.  Cas.  No.  6,639,  Gilp. 
447;  Hedley  v.  Pinkney,  etc.,  Steamship  Co., 
[1894]  A.  C.  222. 

Application  of  rule. —  This  rule  applies  to 


SEAMEN 


[35  Cyc]  1201 


one.^^  And  the  fact  that  the  injury  is  caused  by  the  neghgence  of  the  seaman  him- 
self, unless  such  neghgence  is  gross,  will  not  reheve  the  ship  of  its  duty  to  care  for  the 
seaman  and  to  bear  the  expense  of  his  treatment. But  a  seaman  is  not  entitled 
to  be  treated  at  the  expense  of  the  ship  while  disabled  by  disease  brought  on  by 
his  own  vices/^  gross  negligence,^*^  or  disobedience/^  nor  when  being  in  a  diseased 
state  he  ships  as  an  able  seaman?^  A  vessel  is  not  relieved  of  this  duty  where  a 
sick  seaman  is  sent  ashore  to  be  cared  for,  but  is  liable  for  the  expenses  incident 
to  his  treatment,  including  medicine,  medical  advice,  nursing,  diet,  and  lodging,^^ 
and  the  duty  endures  until  a  cure,  as  far  as  a  cure  may  be  accomplished  by  medical 


a  mariner  whose  compensation  is  a  share  in 
the  earnings  of  the  vessel  (The  Atlantic,  2 
Fed.  Cas.  No.  620,  Abb.  Adm.  451),  to  a 
fireman  employed  on  board  a  steamer  (The 
North  America,  18  Fed.  Cas.  No.  10,314,  5 
Ben.  486),  to  seamen  employed  on  the  lakes 
and  navigable  rivers  within  the  United  States 
(The  Ben  Flint,  3  Fed.  Cas.  No.  1,299,  1 
Abb.  126,  1  Biss.  562),  to  seamen  engaged 
on  a  steamboat  on  the  western  rivers  (Mose- 
ley  V.  Scott,  3  Ohio  Dec.  (Reprint)  449,  6 
Am.  L.  Reg.  N.  S.  599),  and  to  seamen  em- 
ployed on  vessels  engaged  in  short  coast- 
wise trips  (The  Mars,  149  Fed.  729,  79 
C.  C.  A.  435  [affirming  138  Fed.  941,  145 
Fed.  446] ). 

The  phrase  "service  of  the  ship"  is  not 
confined  in  meaning  to  acts  done  for  the 
benefit  of  the  ship,  or  in  the  actual  per- 
formance of  the  seaman's  duty.  A  sailor 
must,  in  judgment  of  law,  be  deemed  in  the 
service  of  the  ship  while  under  the  power 
and  authority  of  its  officers;  and  he  is  en- 
titled to  be  cured  at  the  expense  of  the  ship 
of  any  injury  received  by  him  in  executing 
an  improper  order,  or  inflicted  upon  him  di- 
rectly by  the  wrongful  violence  of  an  officer 
of  the  ship  in  the  exercise  of  "his  authority 
as  officer  to  punish  him.  Ringgold  v.  Crocker, 
20  Fed.  Cas.  No.  11,843,  Abb.  Adm.  344.  Thus 
where  a  second  mate  was  called  on  by  the 
mate  to  help  in  suppressing  a  serious  riot 
on  board  a  ship  lying  at  the  wharf  in  a 
foreign  port,  and  took  a  loaded  pistol  which 
the  mate  warned  him  not  to  use,  and  in  the 
scuffle  the  pistol  was  accidentally  discharged 
and  wounded  the  second  mate  himself,  it 
was  held  he  was  wounded  in  the  service  of 
the  ship.  Callon  v.  Williams,  4  Fed.  Cas. 
No.  2,324,  2  Lowell  1. 

Error  of  judgment. — A  captain  does  not 
fail  in  his  duty  to  give  proper  surgical  treat- 
ment to  a  sailor  by  erring  in  judgment  — 
by  permitting  splints,  for  instance,  to  remain 
longer  than  they  should,  although  the  effect 
of  the  error  is  injurious  to  the  sailor.  Peter- 
sen V.  Swan,  53  N.  Y.  Super.  Ct.  151. 

Evidence  held  insufficient  to  show  negli- 
gence in  providing  medical  treatment. — John- 
son V.  Holmes,  188  Mass.  170,  74  N.  E.  364; 
The  Sarnia,  147  Fed.  106,  77  C.  C.  A.  332 
[reversing  137  Fed.  952]  ;  The  Kenilworth, 
137  Fed.  1003;  Campbell  v.  The  Frank  Gil- 
more,  43  Fed.  318;  The  Harry  Buschman, 
33  Fed.  558. 

17.  Brown  v.  The  Bradish  Johnson,  4  Fed. 
Cas.  No.  1,992,  1  Woods  301;   Jackson  v. 
The  Fleta,  13  Fed.  Cas.  No.  7,135. 
[76] 


18.  The  Mars,  149  Fed.  729,  79  C.  C.  A. 
435  [affirming  138  Fed.  941,  145  Fed.  446]; 
The  Chico,  140  Fed.  568;  Davidson  v.  The 
City  of  St.  Louis,  56  Fed.  720;  Paulson  v. 
The  Governor  Ames,  55  Fed.  327;  The  City 
of  Carlisle,  39  Fed.  807,  5  L.  R.  A.  52; 
The  Wanderer,  20  Fed.  140;  The  City  of 
Alexandria,  17  Fed.  390;  Peterson  v.  The 
Chandos,  4  Fed.  645,  6  Sawy.  544;  The  Ben 
Flint,  3  Fed.  Cas.  No.  1,299,  1  Abb.  126,  1 
Biss.  562;  Reed  v.  Canfield,  20  Fed.  Cas.  No. 
11,641,  1  Sumn.  195  [affirming  5  Fed.  Cas. 
No.  2,381]. 

A  seaman  is  not  entitled  to  expenses  if  he 
disregards  advice  of  his  physician  and  uses  a 
wounded  foot.  Richardson  v.  The  Juillette, 
20  Fed.  Cas.  No.  11,784,  2  N.  J.  Leg.  Obs. 
23. 

19.  Chandler  v.  The  Annie  Buckman,  5  Fed. 
Cas.  No.  2,591a;  Pierce  v.  Patton,  19  Fed. 
Cas.  No.  11,145,  1  Gilp.  435. 

20.  Johnson  v.  Huckins,  13  Fed.  Cas.  No. 
7,390,  1  Sprague  67. 

21.  Pierce  v.  Patton,  19  Fed.  Cas.  No. 
11,145,  Gilp.  435. 

22.  Chandler  v.  The  Annie  Buckman,  5 
Fed.  Cas.  No.  2,591a. 

23.  Johnson?;.  Doubty,  1  Ashm.  (Pa.)  165; 
The  Wensleydale,  41  Fed.  829  (holding,  where 
a  seaman,  ill  with  fever,  was  sent  to  a  hospi- 
tal, and  remained  there  one  hundred  and 
thirty-four  days,  and  where  it  appeared  that, 
so  far  as  the  fever  was  concerned,  he  might 
have  left  the  hospital  at  the  end  of  two 
months,  but  that,  owing  to  having  had  some 
of  his  toes  amputated,  he  was  unable  at  that 
time  to  stand  on  his  feet  or  take  care  of  him- 
self, that  the  ship  was  liable  to  the  New  York 
quarantine  commissioners  for  the  seaman's 
expenses  during  the  entire  period  of  his  stay 
at  the  hospital)  ;  Harden  v.  Gordon,  11  Fed. 
Cas.  No.  6,047.  2  Mason  541;  Lamson  r. 
Westcott,  14  Fed.  Cas.  No.  8,035,  1  Sumn. 
591  [affirmed  in-  10  Fed.  Cas.  No.  5,329,  1 
Sumn.  151];  Tomlinson  r.  Hewett,  24  Fed. 
Cas.  No.  14,087,  2  Sawy.  278  (where  it  was 
held  that  the  fact  that  his  disease  is  malig- 
nant and  infectious  will  afford  no  justifica- 
tion or  excuse  to  the  master  for  setting  him 
ashore,  without  any  provision  for  his  care, 
his  subsistence,  or  his  proper  medication ) . 
See  also  Babcock  v.  Terry,  2  Fed.  Cas.  No. 
702,  1  Lowell  66. 

Under  the  English  law,  where  an  injured 
seaman  is  left  behind  in  a  foreign  port,  his 
wages  stop,  but  the  ship  is  liable  for  liis  cure 
and  care.  The  J\lagna  Charta,  16  Fed.  Cas. 
No.  8,953,  2  Lowell  136. 
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means,  is  effected ;  the  obligation,  however,  being  Hmited  to  actual  necessary 
charges  and  disbursements  of  the  seaman;  and  the  seaman  is  entitled  to  recover 
only  for  treatment  so  far  as  ordinary  medical  means  extend,  not  for  extraordinary 
treatment  or  for  attention  which  he  himself  could  give ;  "^^  and  a  vessel  is  under 
no  obhgation  to  pay  expenses  of  a  seaman  taken  sick  after  his  rightful  discharge 
in  a  foreign  port.^^  The  fact  that  the  United  States  by  statute  has  provided 
for  the  collection,  from  vessels,  of  a  certain  sum  per  month  for  each  seaman,  as 
a  fund  for  the  relief  of  sick  or  disabled  seamen,  and  has  estabhshed  a  marine 
hospital  service,  does  not  affect  the  right  of  a  seaman  to  receive  medical  attend- 
ance at  the  cost  of  the  vessel  when  he  is  injured  in  its  service;  but  after  a  sea- 
man has  been  placed  in  a  marine  hospital  by  a  vessel,  the  vessel  is  not  liable  for 
expenses  incurred  by  a  seaman  at  a  private  hospital.^^ 

2.  Duty  to  Put  Into  Port.  It  may  become  the  duty  of  the  master  to  put 
into  an  intermediate  port  where  medical  and  surgical  attendance  can  be  obtained, 
and  failure  to  do  so  may  render  the  owners  hable  in  damages;  but  the  master 
of  a  vessel  is  not  required  in  every  instance  where  a  seaman  is  injured  at  sea  to 
put  into  port  to  obtain  rehef  for  him.  Whether  it  is  his  duty  in  a  particular  case 
must  be  decided  upon  the  circumstances  of  each  case.^^    Although  the  vessel  is 


24.  Croucher  v.  Oakman,  3  Allen  (Mass.) 
185;  The  Mars,  149  Fed.  729,  79  C.  C.  A. 
435  [affirming  138  Fed.  941,  145  Fed.  446]; 
The  Henry  B.  Fiske,  141  Fed.  188;  The 
Kenilworth,  137  Fed.  1003-,  The  Svealand, 
136  Fed.  109,  69  C.  C.  A.  9  7  {.affirming  132 
Fed.  932]  ;  McCarron  f.  Dominion  Atlantic 
R.  Co.,  134  Fed.  762;  The  Lizzie  Frank,  31 
Fed.  477  [criticizing  The  Atlantic,  2  Fed. 
Cas.  No.  620,  Abb.  Adm.  451];  Peterson  v. 
The  Chandos,  4  Fed.  645,  6  Sawy.  544;  The 
Lizzie  Hopkins,  17  Fed.  Cas.  No.  9,993,  1 
Woods  170;  Reed  v.  Canfield,  20  Fed.  Cas. 
No.  11,641,  1  Sumn.  195.  But  see  Lambos  v. 
The  Tammerlane,  47  Fed.  822;  The  J.  F. 
Card,  43  Fed.  92  (holding  that  the  obligation 
of  a  vessel  on  the  lakes  where  seamen  are 
shipped  for  short  voyages  to  care  for  an  in- 
jured seaman  terminates  with  the  seaman's 
contract)  ;  The  City  of  Alexandria,  17  Fed. 
390. 

25.  The  Kenilworth,  144  Fed.  376,  75 
C.  C.  A.  314  (holding  that  a  vessel  is  not 
liable  for  expenditures  made  by  others  on 
behalf  of  an  injured  seaman,  which  he  is 
under  no  obligation  to  reimburse,  and  which 
were  made  when  the  cure  had  been  completed, 
at  least  so  far  as  the  ordinary  medical  means 
extended)  ;  Davis  v.  The  Erie,  7  Fed.  Cas. 
No.  3,632a  (holding  that  a  seaman  cannot 
recover  against  a  vessel  for  gratuitous  hospi- 
tal treatment  for  an  injury  received  on  board 
a  vessel ) . 

26.  In  re  Mars,  145  Fed.  446. 

27.  Lombard  Steamship  Co.  v.  Anderson, 
134  Fed.  568,  67  C.  C.  A.  432. 

By  an  abandonment  of  the  ship's  service 
without  necessity,  a  sick  seaman  relinquishes 
his  right  to  be  cured  at  the  ship's  expense. 
The  Cambridge,  4  Fed.  Cas.  No.  2,335,  4 
Sawy.  252. 

28.  U.  S.  Rev.  St.  (1878)  §§  4585,  4803 
[U.  S.  Comp.  St.  (1901)  p.  3322]. 

29.  Holt  V.  Cummings,  102  Pa.  St.  212,  48 
Am.  Rep.  199;  Peterson  f.  The  Chandos,  4 
Fed.  645,  6  Sawy.  544;  Brunent  v.  Taber,  4 
Fed.  Cas.  No.  2,054,  1  Sprague  243;  Reed  v. 
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Canfield,  20  Fed.  Cas.  No.  11,641,  1  Sumn. 
195. 

30.  Raymond  v.  The  Ella  S.  Thayer,  40 
Fed.  902,  12  Sawy.  409. 

31.  The  Iroquois,  194  U.  S.  240,  24  S.  Ct. 
640,  48  L.  ed.  955  [affirming  118  Fed.  1003, 
55  C.  C.  A.  497]  ;  Whitney  v.  Olsen,  108  Fed. 
292,  47  C.  C.  A.  331;  Brown  f.  Overton,  4 
Fed.  Cas.  No.  2,024,  1  Sprague  462. 

32.  Danvir  v.  Morse,  139  Mass.  323,  1 
N.  E.  123;  The  Iroquois,  194  U.  S.  240,  24 
S.  Ct.  640,  48  L.  ed.  955  [affirming  118  Fed. 
1003,  55  C.  C.  A.  497]  (where  it  is  said  that 
while  a  master  is  not  bound  in  every  instance 
where  a  seaman  is  seriously  injured  to  dis- 
regard every  other  consideration,  and  put 
into  the  nearest  port  where  medical  assist- 
ance can  be  obtained,  his  duty  to  do  so  is 
manifest,  if  the  accident  happens  within  a 
reasonable  distance  of  such  a  port)  ;  The 
Cuzco,  154  Fed.  177,  83  C.  C.  A.  181  (hold- 
ing that,  in  order  to  require  a  master  to 
put  into  port  to  obtain  relief  for  an  injured 
seaman,  the  state  of  circumstances  must  be 
such  as  to  leave  the  master  no  alternative,  as 
a  reasonable  and  prudent  man,  exercising  a 
sound  judgment,  and  acting  for  the  best  in- 
terests of  all  concerned,  but  to  depart  from 
or  delay  the  usual  course  of  the  voyage)  ; 
The  Kenilworth,  144  Fed.  376,  75  C.  C.  A. 
314;  The  Shenandoah,  134  Fed.  304;  The 
Erskine  M.  Phelps,  131  Fed.  1,  65  C.  C.  A. 
239;  Whitney  v.  Olsen,  108  Fed.  292,  47 
C.  C.  A.  331. 

Criteria  for  determining  whether  ship 
should  put  into  port. —  The  seriousness  of  the 
injury,  the  care  that  can  be  given  the  sea- 
man on  shipboard,  the  proximity  of  an 
intermediate  port,  the  consequences  of  delay 
to  the  interest  of  the  ship-owner,  the  direc- 
tion of  the  wind,  and  the  probability  of  its 
continuing  in  the  same  direction,  and  the 
fact  whether  a  surgeon  of  competent  skill  is 
likely  to  be  found  must  all  be  considered; 
all  that  is  demanded  of  the  master  being  the 
exercise  of  a  reasonable  judgment  and  the 
ordinary  acquaintance  of  a  seaman  with  the 
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held  not  at  fault  in  this  respect,  still  it  may  be  liable  for  failure  to  procure  prompt 
and  efficient  treatment  and  care  at  the  end  of  the  voyage.^^ 

3.  Medicine  Chest.  By  statute  in  the  United  States,^*  it  is  required  that  ves- 
sels of  certain  classes  be  provided  with  medicine  chests  containing  directions  for 
using  the  medicine,  which  chests  must  be  examined  and  supplied  at  certain  periods, 
and  if  a  vessel  fails  to  supply  the  chest  and  have  it  examined  it  shall  be  liable  for 
all  expenses  incident  to  the  seamen's  sickness.^^  This  act  operates  to  exempt 
those  vessels  complying  with  its  provisions  from  liability  for  the  expense  of  attend- 
ing sick  seamen,^®  but  not  from  their  duty  to  pay  the  expenses  of  a  sick  seaman's 
board  and  lodging,^^  nor  from  liability  for  expenses  of  the  cure  of  seamen  where 
there  is  no  one  on  board  by  whom  the  medicine  can  be  safely  administered,  the 
disease  being  of  such  a  character  as  to  require  a  high  degree  of  medical  skill  nor 
does  the  statute  apply  where  the  seaman  is  unable,  through  no  fault  of  his  own, 
to  gain  access  to  the  chest.^^  To  obtain  the  benefit  of  the  exemption  of  this  act, 
moreover,  the  burden  of  proof  is  upon  those  claiming  the  exemption  to  prove  by 
clear  and  satisfactory  proof  that  they  had  complied  with  its  provisions.^*^ 

4.  Actions  For  Expense  of  Cure  of  Seamen.  The  expenses  of  the  cure  of  a 
seaman  may  be  recovered  in  a  manner  similar  to  that  employed  for  the  recovery 
of  wages,^^  as  by  a  proceeding  in  rem  in  admiralty,*^  or  in  a  libel  for  damages  for 
the  injury,*^  and  in  a  suit  brought  for  the  recovery  of  wages,  the  court  may  allow 


geography  and  resources  of  the  country.  The 
Iroquois,  194  U.  S.  240,  24  S.  Ct.  640,  48 
L.  ed.  955;  The  Svealand,  132  Fed.  932 
[affirmed  in  136  Fed.  109,  &9  C.  C.  A.  97]. 
The  master  is  not  absolutely  bound  to  put 
into  such  port  if  the  cargo  be  such  as  would 
be  seriously  injured  by  the  delay.  Even  the 
claims  of  humanity  must  be  weighed  in  a 
balance  with  the  loss  that  would  probably 
occur  to  the  owners  of  the  ship  and  cargo. 
The  Iroquois,  supra. 

Circumstances  held  not  to  render  master 
liable  for  failure  to  put  into  port  see  The 
Drumelton,  158  Fed.  454;  The  Cuzco,  154 
Fed.  177,  83  C.  C.  A.  181  Ireversing  148 
Fed.  914] ;  The  Kenilworth,  144  Fed.  376,  75 
C.  C.  A.  314;  The  Margharita,  140  Fed.  820, 
72  C.  C.  A.  232;  The  Svealand,  136  Fed.  109, 
69  C.  C.  A.  97  [affirming  132  Fed.  932]. 

Circumstances  held  to  render  master  liable 
for  failure  to  put  into  port  see  Danvir  v. 
Morse,  139  Mass.  323,  1  N.  E.  123;  The  Iro- 
quois, 118  Fed.  1003,  55  C.  C.  A.  497  [af- 
firmed in  194  U.  S.  240,  24  S.  Ct.  640,  48 
L.  ed.  955];  The  Troop,  118  Fed.  769  [af- 
firmed in  128  Fed.  856,  63  C.  C.  A.  584]; 
Whitney  v.  Olsen,  108  Fed.  292,  47  C.  C.  A. 
331;  Brown  v.  Overton,  4  Fed.  Cas.  No.  2,024, 
1  Sprague  462. 

33.  The  Svealand,  132  Fed.  932  [affirmed 
in  136  Fed.  109,  69  C.  C.  A.  97]. 

34.  1  U.  S.  St.  at  L.  134,  c.  29,  §  8. 

35.  Harden  v.  Gordon,  11  Fed.  Cas.  No. 
6,047,  2  Mason  541,  where  it  was  held  that 
a  stipulation  that  the  seamen  should  pay  for 
medical  advice  and  medicines  without  any 
condition  that  there  should  be  a  medicine 
chest  on  board  was  void,  as  contrary  to  the 
policy  of  that  act. 

36.  Pray  v.  Stinson,  21  Me.  402;  Holmes  v. 
Hutchinson,  12  Fed.  Cas.  No.  6,639,  Gilp. 
447;  Pierce  v.  Patton,  19  Fed.  Cas.  No. 
11,145,  Gilp.  435,  holding  that  where  a  sea- 
man is  taken  on  shore,  in  a  foreign  port,  at 


his  own  solicitation,  from  a  vessel  properly 
provided  with  a  chest  of  medicines,  and  there 
receives  medical  attendance  and  advice,  the 
expenses  thereof  are  to  be  deducted  from  his 
wages. 

37.  Moseley  v.  Scott,  3  Ohio  Dec.  (Re- 
print) 449,  5  Am.  L.  Reg.  N.  S.  599;  Harden 
V.  Gordon,  11  Fed.  Cas.  No.  6,047,  2  Mason 
541;  Walton  v.  The  Neptune,  29  Fed.  Cas. 
No.  17,135,  1  Pet.  Adm.  142. 

38.  The  Forest,  9  Fed.  Cas.  No.  4,936,  1 
Ware  429,  holding  that  where  the  master, 
mate,  and  four  of  the  men  were  sick  with  the 
yellow  fever  at  the  same  time,  the  owners 
were  bound  to  pay  the  expenses  of  the  at- 
tendance and  advice  of  a  physician,  although 
a  suitable  medicine  chest  had  been  provided. 

39.  The  Forest,  9  Fed.  Cas.  No.  4,936,  1 
Ware  429. 

40.  Freeman  v.  Baker,  9  Fed.  Cas.  No. 
5,084,  Blatchf.  &  H.  372,  holding  that  an 
answer  averring  in  general  terms  that  a  ves- 
sel was  supplied  with  a  medicine  chest  ac- 
cording to  the  law  was  not  of  itself  sufficient 
evidence  to  discharge  a  master  from  his  lia- 
bility for  a  physician's  bill  for  attendance  on 
a  sick  seaman. 

Sufficiency  of  chest. —  The  onus  probandi 
in  respect  to  the  sufficiency  of  the  medicine 
chest  is  upon  the  owners  of  the  vessel  (Har- 
den V.  Gordon,  11  Fed.  Cas.  No.  6,047,  2 
Mason  541;  The  Nimrod,  18  Fed.  Cas.  No. 
10,267,  1  Ware  1;  The  William  Harris,  29 
Fed.  Cas.  No.  17,695,  1  Ware  (U.  S.)  373), 
and  the  proof  required  to  establish  its  suffi- 
ciency is  the  testimony  of  a  reputable  physi- 
cian (The  William  Harris,  supra,  holding 
that  the  master  was  not  a  competent  witness 
to  the  sufficiencv  of  the  chest). 

41.  See  infra,' VI,  M. 

42.  Brown  r.  The  D.  S.  Cage,  4  Fed.  Cas. 
No.  2,002,  1  Woods  401. 

43.  The  Lizzie  Frank,  31  Fed.  477,  holding 
that  where  a  libel  was  filed  by  a  seaman  for 

*[V,  C,  4] 


1204    [35  Cye.] 


SEAMEN 


an  amendment,  so  that  a  seaman  may  recover  expenses  of  the  cure  of  an  injury 
that  were  paid  by  him.**  The  remedy  is  not,  however,  confined  to  the  courts  of 
admiralty,  but  may  be  administered  by  the  state  courts.*^ 

D.  Return  of  Crew  —  l.  Necessity.  In  the  United  States  by  statute 
masters  of  vessels  engaged  on  foreign  or  whaling  voyages  must,  under  penalty, 
return  the  seamen  to  the  United  States,*^  and  by  the  act  of  congress  of  February 
28,  1803,*^  American  consuls  are  empowered  to  send  home  destitute  American 
seamen,  in  American  vessels,*^  the  master  being  compelled  under  penalty  to  take 
them,*^  the  men  being,  however,  bound  to  work.^^  In  England  also  certain  of 
the  officers  of  the  English  government  are  empowered  by  statute  to  send  home, 
on  British  vessels,  distressed  British  seamen.^^ 

2.  Expenses.  A  seaman  is  entitled  to  expenses  of  returning  to  the  port  from 
which  he  shipped,  if  the  vessel  does  not  return,^^  unless  the  port  where  the  voyage 


damages,  and  also  praying  other  relief,  ad- 
miralty was  competent  to  administer  a  suit- 
able remedy,  and  that,  although  the  court 
found  that  no  damages  were  due,  it  had  power 
to  make  a  decree  for  such  expenses  in  healing 
the  lil^ellant  as  had  been  already  incurred, 
but  that  it  could  not  decree  for  prospective 
expenses. 

44.  The  W.  L.  White,  25  Fed.  503. 

45.  Moseley  v.  Scott,  3  Ohio  Dec.  (Reprint) 
449,  5  Am.  L.  Reg.  N.  S.  599;  Sanders  V. 
Stimson  Mill  Co.,  32  Wash.  627,  73  Pac.  688, 
34  Wash.  357,  75  Pac.  974,  holding,  however, 
on  rehearing,  that  an  action  in  tort  for  in- 
juries to  a  seaman  cannot  be  joined  with  an 
action  on  contract  to  furnish  the  seaman 
medical  care,  nursing,  and  attendance  at  the 
expense  of  the  ship  on  which  he  was  injured. 

46.  U.  S.  Rev.  St.  (1878)  §  4576  [U.  S. 
Comp.  St.  (1901)  p.  3104]. 

Under  the  former  statute  regulating  the 
matter  masters  engaged  on  foreign  voyages 
were  required  to  enter  into  a  bond  to  deliver 
to  the  boarding  officer,  who  came  on  board 
their  ships  at  the  first  home  port  they 
reached,  a  certified  copy  of  the  list  of  the 
crew,  and  to  produce  the  persons  named 
therein  to  such  boarding  officer,  2  U.  S.  St. 
at  L.  203.  The  master  was  not  liable  on  the 
bond  if  the  vessel  was  sold  in  a  foreign  port 
(Montell  V.  U.  S.,  17  Fed.  Cas.  No.  9,723, 
Taney  24),  or  if  the  seamen  absconded,  died, 
or  were  forcibly  impressed  into  other  service, 
or  if  by  reason  of  sickness  the  master  was 
relieved  from  his  command  in  a  foreign  port 
and  was  superseded  by  another  (U.  S.  V. 
Page,  27  Fed.  Cas.  No.  l_5,986a),  or  if  the 
seamen  were  discharged  in  a  foreign  port 
with  the  consent  of  the  American  consul 
(U.  S.  V.  Hatch,  26  Fed.  Cas.  No.  15,325,  1 
Paine  336;  U.  S.  V.  Parsons,  27  Fed.  Cas.  No. 
16,002,  1  Lowell  107);  nor  were  they  re- 
quired to  return  to  the  United  States  foreign 
seamen  shipping  at  their  home  for  a  particu- 
lar voyage,  ending  where  it  began  (U.  S.  V. 
Parsons,  supra ) .  The  bond  given  under  this 
statute  was  valid,  although  it  was  not  ex- 
pressed to  be  taken  in  pursuance  of  it.  U.  S. 
V.  Hatch,  supra.  A  master  on  a  whal- 
ing voyage  was  not  required  to  enter  into  a 
bond.  Taber  v.  U.  S.,  23  Fed.  Cas.  No. 
13,722,  1  Story  1. 
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47.  U.  S.  Rev.  St.  (1878)  §  4577  [U.  S. 
Comp.  St.  (1901)  p.  3105]. 

48.  Matthews  v.  Offley,  16  Fed.  Cas.  No. 
9,290,  3  Sumn.  115,  holding  that  foreigners 
while  employed  as  seamen  in  the  merchant 
ships  of  the  United  States  are  within  the 
meaning  of  the  statute  and  thus  entitled  to 
protection. 

49.  Burke  v.  Buttman,  4  Fed.  Cas.  No. 
2,160,  1  Lowell  191,  holding  that  a  seaman 
wrongfully  discharged  abroad  cannot  be  com- 
pelled to  ship  as  a  seaman  for  a  return  in 
another  vessel  of  the  same  owners. 

The  fact  of  desertion  from  an  American 
ship,  whether  she  be  in  port  or  not  at  the 
time  when  the  seaman  becomes  destitute,  does 
not  supersede  the  authority  of  the  consul  to 
require  another  American  ship  to  bring  the 
seaman  to  the  United  States.  Matthews  v. 
Offley,  16  Fed.  Cas.  No.  9,290,  3  Sumn.  115, 
holding  also  that  a  consul  is  the  proper  judge 
as  to  the  ship  which  shall  bring  destitute 
seamen  to  the  United  States. 

50.  U.  S.  V.  Salisbury,  27  Fed.  Cas.  No. 
16,214,  2  N.  Y.  Leg.  Obs.  53. 

51.  Merchants'  Shipping  Act  (1894), 
§§  191,  192,  193,  as  amended  by  Merchants' 
Shipping  Act  (1898). 

52.  Board  of  Trade  v.  The  Glenpark,  [1904] 
1  K.  B.  682,  9  Aspin.  550,  9  Com.  Cas.  192, 
73  L.  J.  K.  B.  315,  90  L.  T.  Rep.  N.  S.  360, 
20  T.  L.  R.  321,  52  Wkly.  Rep.  646,  holding 
that  it  is  a  question  of  fact  in  each  case 
whether  a  seaman  who  has  been  shipwrecked 
and  in  distress  abroad  is  a  "  distressed  sea- 
man" within  the  meaning  of  the  Merchant 
Shipping  Acts  of  1894  and  1898,  and  that 
a  seaman  may,  however,  be  a  "  distressed  sea- 
man" within  the  meaning  of  those  acts,  and 
as  such  entitled  to  relief  under  the  acts  not- 
withstanding he  has  been  paid  arrears  of 
wages  sufficient  to  cover  his  passage  home  and 
maintain  him  in  the  meantime. 

53.  Schermacher  v.  Yates,  57  Fed.  668; 
Thompson  v.  The  Sam  Brown,  45  Fed.  508; 
Swift  v.  The  Frank  and  Willie,  45  Fed.  488; 
The  City  of  New  Orleans,  33  Fed.  683;  The 
Belle  of  Oregon,  19  Fed.  924;  Boulton  v. 
Moore,  14  Fed.  922,  11  Biss.  500;  The  Hud- 
son, 8  Fed.  167;  The  Zack  Chandler,  7  Fed. 
684,  10  Biss.  372;  Worth  v.  The  Lioness  No. 
2,  3  Fed.  922,  2  McCrary  208  j  The  Blohme,  3 
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terminates  is  the  home  of  the  seaman.^^  So  too  he  is  entitled  to  his  expenses  to 
the  home  port  if  he  is  wrongfully  discharged  in  a  foreign  port ;  or  becomes  dis- 
abled,^® or  through  no  fault  of  his  he  is  separated  from  the  vessel;  but  not  when 
he  is  separated  from  the  vessel  by  his  own  fault. In  some  instances  the  amount 
of  wages  that  a  seaman  who  had  been  left  in  a  foreign  port  earns  or  can  earn  in 
returning  home  are  deducted  from  the  amount  of  expenses  due  him  from  the 
vessel  by  which  he  has  been  left.^^ 

VI.  WAGES.«« 

A.  In  General.  The  claims  of  seamen  for  wages  are  highly  favored  by  the 
courts;  ®^  but  the  seaman,  in  order  to  prove  himself  entitled  to  wages,  must  show 
a  vahd  contract  of  employment,    and  a  performance  thereof  by  serving  until 


Fed.  Cas.  No.  1,556,  1  Ben.  228 ;  The  Gazelle, 
10  Fed.  Cas.  No.  5,289,  1  Sprague  378. 

When  a  vessel  was  condemned  and  sold  as 
being  unseaworthy,  the  seamen  were  formerly 
allowed  their  expenses  to  their  home  port. 
Worth  i-.  Mumford,  1  Hilt.  (N.  Y.)  1;  The 
Dawn,  7  Fed.  Cas.  No.  3,666,  2  Ware  126. 
But  it  has  been  decided  that  under  11  U.  S. 
St.  at  L.  62,  c.  127,  §  26,  where  an  American 
vessel  is  condemned  the  crew  cannot  recover 
the  expenses  of  their  return  to  the  United 
States.  Kelly  v,  Otis,  23  Fed.  903 ;  Hoffman 
v.  Yarrington,  12  Fed.  Cas.  No.  6,580,  1 
Lowell  168. 

In  England  the  question  of  the  expense  of 
the  return  of  seamen  is  regulated  by  statute 
(Merchants'  Shipping  Act  (1894),  §  186,  57 
&  58  Vict.  c.  60,  §  186)  ;  where  it  is  pro- 
vided that  when  the  service  of  any  seaman 
belonging  to  a  British  ship  terminates  in  any 
port  out  of  British  possessions,  the  master 
shall  either  provide  him  with  employment  on 
board  some  other  British  ship  bound  to  the 
port  in  British  possessions  at  which  he  was 
originally  shipped,  or  to  a  port  in  the  United 
Kingdom  agreed  to  by  the  seaman,  or  that 
he  shall  furnish  the  seaman  the  means  of 
sending  him  back  to  some  such  port,  or  shall 
provide  him  with  a  passage  home.  MacPher- 
son  f.  Blytheswood,  16  Fed.  Cas.  No.  8,920,  1 
Phila.  (Pa.)  546;  Edwards  i;.  Steel,  [1897] 
2  Q.  B.  327,  8  Aspin.  323,  2  Com.  Cas.  272, 
66  L.  J.  Q.  B.  690,  77  L.  T.  Rep.  N.  S.  297, 
13  T.  L.  R.  528,  45  Wkly.  Rep.  689.  The 
"  port  agreed  to  by  seamen  "  as  used  in  this 
statute  means  a  particular  defined  port  and 
not  several  ports  which  the  master  may  select. 
Atty.-Gen.  f.  Fargrove  Steam  Nav.  Co.,  23 
T.  L.  R.  230.  "Home"  as  used  in  this 
statute  means  the  port  at  which  the  seaman 
was  originally  shipped,  or  such  other  port 
in  the  United  Kingdom  as  he  agreed  to  go  to. 
Edwards  Steel,  supra;  Purves  v.  Straits 
of  Dover  Steamship  Co.,  [1899]  2  Q.  B.  217, 
8  Aspin.  566,  4  Com.  Cas.  274,  68  L.  J.  Q.  B. 
925,  81  L.  T.  Rep.  N.  S.  35,  15  T.  L.  R.  450, 
47  Wkly.  Rep.  630  laffirming  [1899]  1  Q.  B. 
38,  8  Aspin.  446,  4  Com.  Cas.  1,  68  L.  J. 
Q.  B.  38,  79  L.  T.  Rep.  N.  S.  444,  15  T.  L.  R. 
15]. 

54,  Thompson  v.  The  Sam  Brown,  45  Fed. 
508. 

55.  The  Superior,  22  Fed.  927.  And  see 
infra,  IX,  G. 


56.  Harvey  v.  Smith,  35  Fed.  367  (holding 
that  under  the  provisions  of  the  British  Mer- 
chants' Shipping  Act,  a  vessel  has  no  right 
to  abandon  a  disabled  seaman  without  pay- 
ment of  his  wages  up  to  the  time  of  his  being 
left  on  shore,  together  with  provision  for  his 
return  home)  ;  The  Centennial,  10  Fed.  397, 
4  Woods  50;  Brunent  v.  Taber,  4  Fed.  Cas. 
No.  2,054,  1  Sprague  243 ;  Callon  v.  Williams, 
4  Fed.  Cas.  No.  2,324,  2  Lowell  1. 

57.  Antone  v.  Hicks,  1  Fed.  Cas.  No.  493, 

2  Lowell  383;  The  Mary  Belle  Roberts,  16 
Fed.  Cas.  No.  9,200,  3  Sawy.  485. 

58.  McKinnon  v.  The  Reed  Case,  39  Fed. 
624;  Brink  v.  Lyons,  18  Fed.  605. 

59.  Rapping  v.  The  Sirius,  47  Fed.  825 
(holding  that  where  seamen  left  an  English 
vessel  in  the  port  of  San  Francisco,  being 
justified  in  so  doing  by  breach  of  the  shipping 
articles,  and  acting  on  the  advice  of  the 
British  consul,  where  it  appeared  that  all  the 
seamen  found  employment  on  other  vessels, 
no  allowance  would  be  made  for  their 
passage  home)  ;  Hutchinson  v.  Coombs,  12 
Fed.  Cas.  No.  6,955,  1  Ware  58;  The  William 
Martin,  29  Fed.  Cas.  No.  17,698,  1  Sprague 
564.  But  see  Sheffield  v.  Page,  21  Fed.  Cas. 
No.  12,743,  1  Sprague  285  [a/firmed  in  18 
Fed.  Cas.  No.  10,667,  2  Curt.  317],  holding 
that  where  a  mate  is  wrongfully  discharged 
in  a  foreign  port,  and  he  returns  home  in  an- 
other vessel  before  the  mast,  and  it  appears 
that  there  was  no  opportunity  for  him  to  re- 
turn home  on  a  vessel  as  mate,  he  will  be 
allowed  expenses  to  the  home  port,  without 
any  deduction  for  wages  earned  before  the 
mast. 

60.  Compensation  of  pilots  see  Pilots.  30 
Cyc.  1617. 

Garnishment  of  seamen's  wages  see  Exemp- 
tions, 18  Cyc.  1430  text  and  note  12;  Gar- 
nishment, 20  Cyc.  1007  text  and  note  41. 

61.  The  Idlehour,  63  Fed.  1018. 

62.  Neilson  r.  The  Laura,  17  Fed.  Cas.  No. 
10,092,  2  Sawy.  242  (holding  the  agreement 
void  for  lack  of  consideration)  :  The  Robert 
Noble,  20  Fed.  Cas.  No.  11.894,  1  Lowell  57; 
Wllcocks  r.  Palmer,  29  Fed.  Cas.  No.  17.638, 

3  Wash.  248.  See  also  Carter  r.  Hall,  2 
Stark.  361,  3  E.  C.  L.  445,  holding  that  a 
purser's  steward  on  board  a  king's  ship  can- 
not recover  wages  from  tlie  purser  upon  an 
implied  contract.  Compare  The  Trial,  24 
Fed.  Cas.  No.  14,170,  Blatchf.  &  H.  94,  hold- 
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the  voyage  is  ended  or  the  term  of  service  has  expired/^  or  a  legal  and  sufficient 
excuse  for  non-performance.^*  The  fact  that  the  seaman  was  engaged  at  a  foreign 
port  during  the  voyage  and  not  at  the  commencement  thereof  does  not  deprive 
him  of  the  right  to  wages. ®^ 

B.  As  Dependent  on  Freight  Earnings.   In  accordance  with  the  ancient 


iiig  that  the  foundation  of  a  suit  for  wages 
is  the  hiring  and  service,  and  not  the  written 
contract. 

A  subsequent  agreement  fraudulently  ob- 
tained does  not  affect  the  right  of  the  sea- 
men to  recover  wages  under  the  original 
agreement.  Baker  v.  Corey,  19  Pick.  (Mass.) 
496. 

Minors  may  disaffirm  their  contract  of  ship- 
ment and  recover  the  reasonable  value  of 
their  services  (Belyea  v.  Cook,  J 62  Fed.  180  ; 
The  Topsy,  44  Fed.  631),  and  their  fraudu- 
lent representation  to  the  shipping  commis- 
sioner as  to  their  ages  does  not  operate  as  an 
estoppel  (Burdett  v.  Williams,  30  Fed.  697). 
However,  a  parol  agreement  between  minors 
and  one  owner  who  was  their  father  does 
not,  after  his  death,  confer  any  right  to 
wages  as  against  the  surviving  owner.  The 
Modoc,  20  Fed.  398. 

When  voyage  illegal. —  Seamen  who  serve 
()n  an  illegal  voyage  have  no  valid  claim  for 
wages  (The  St.  Jago  de  Cuba,  9  Wheat. 
(U.  S.)  409,  6  L.  ed.  122;  The  Elexea,  53  Fed. 
359;  The  Vanguard,  6  C.  Rob.  207),  unless 
they  are  ignorant  of  the  character  of  the 
voyage,  and  innocent  of  any  participation  in 
the  wrong  (The  City  of  Mexico,  28  Fed. 
207;  The  Mary,  16  Fed.  Cas.  No.  9,190,  1 
Sprague  204,  holding  that  it  is  not  incum- 
bent upon  the  seaman  to  examine  the  ship's 
papers  to  see  if  the  voyage  is  legal;  The 
Mary  Ann,  16  Fed.  Cas.  No.  9,194,  Abb.  Adm. 
270;  The  Malta,  2  Hagg.  Adm.  158  note). 

What  law  governs. —  The  right  of  seamen 
to  wages  is  dependent  upon  the  law  of  the 
flag  under  which  the  vessel  sails  and  not 
upon  the  nationality  of  the  seamen.  The 
Magna  Charta,  16  Fed.  Cas.  No.  8,953,  2 
Lowell  136;  The  Johann  Friederich,  1  W.Rob. 
35.  And  see  Moran  f.  Baudin,  17  Fed.  Cas. 
No.  9,785,  2  Pet.  Adm.  415. 

Seamen  on  a  vessel  sailing  under  letters  of 
marque  are  entitled  to  the  remedies  of  sea- 
men in  the  merchant  service,  and  may  sue 
for  wages  in  a  neutral  port.  Ellison  r,.  The 
Bellona,  8  Fed.  Cas.  No.  4,407,  Bee  112. 

63.  Wilcocks  v.  Palmer,  29  Fed.  Cas.  No. 
17,638,  3  Wash.  248. 

Seamen  must  be  entitled  to  a  discharge 
before  they  can  possess  a  right  to  all  their 
wages.  However,  when  they  file  a  libel  for 
their  wages,  they  elect  to  treat  their  engage- 
ment as  at  an  end,  and  cannot  recover  wages 
for  subsequent  services.  The  Chas.  L.  Baylis, 
25  Fed.  862;  The  Carolina,  34  L.  T.  Rep. 
N.  S.  399,  3  Aspin.  141. 

Where  the  voyage  is  not  from  port  to  port 
but  is  for  a  specified  length  of  time,  the  re- 
turn of  the  vessel  to  the  port  of  shipment  is 
not  a  condition  precedent  to  the  payment  of 
the  full  wages  due.  Olsen  v.  The  Edwin 
Post,  6  Fed.  314. 
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The  voyage  terminates  and  the  right  to 
wages  accrues  when  the  vessel  reaches  her 
destined  place  of  mooring  at  her  port  of  final 
discharge  (Taber  f.  Nye,  12  Pick.  (Mass.) 
105;  Granon  v.  Hartshorne,  10  Fed.  Cas.  No. 
5,689,  Blatchf.  &  H.  454),  but  it  has  been 
held  that  where  the  agreement  is  for  monthly 
wages  so  long  as  the  voyage  continues  to  be 
a  freighting  one,  the  freighting  voyage  ter- 
minates when  all  the  cargo  is  delivered  with 
the  exception  of  a  small  portion  which  it 
is  impossible  to  deliver  without  great  risk 
of  life  (Burdett  t'.  Williams,  27  Fed.  113). 
The  voyage  is  not  terminated  within  the 
meaning  of  articles  providing  for  its  termi- 
nation at  a  port  of  discharge  in  the  United 
States,  by  the  arrival  of  the  vessel  at  a  port 
which  is  not  a  port  of  discharge  and  the 
seamen  are  entitled  to  wages  up  to  the  time 
the  vessel  arrives  at  such  a  port  (Stratton 
V.  Babbage,  23  Fed.  Cas.  No.  13,527),  but 
their  right  does  not  accrue  till  then  (Fair- 
child  V.  The  Aurelius,  8  Fed.  Cas.  No.  4,609 ) . 

64.  The  Leiderhorn,  99  Fed.  1001;  Sing- 
strom  f.  The  Hazard,  22  Fed.  Cas.  No.  12,905, 
2  Pet.  Adm.  384;  Wilcocks  v.  Palmer,  29 
Fed.  Cas.  No.  17,638,  3  Wash.  248;  O'Neil 
Armstrong,  (1895)  2  Q.  B.  70,  64  L.  J.  Q. 
B.  552,  72  L.  T.  Rep.  N.  S.  776,  43  Wkly. 
Rep.  554  [affirmed  in  [1895]  2  Q.  B.  418,  8 
Aspin.  63,  65  L.  J.  Q.  B.  7,  73  L.  T.  Rep.  N.  S. 
178,  14  Reports  703];  Lloyd  v.  Sheen,  10 
Aspin.  75,  93  L.  T.  Rep.  N.  S.  174. 

A  refusal  by  the  master  to  allow  perform- 
ance does  not  bar  the  seamen  of  their  right 
to  wages  where  they  manifest  their  readiness 
and  willingness  to  perform  by  presenting 
themselves  at  the  wharf  where  the  boat  lays. 
The  Acorn,  32  Fed.  638. 

Right  as  affected  by  prior  and  continuing 
disability  of  seaman. —  There  is  an  implied 
warranty  on  the  part  of  the  seaman  that  he 
is  able-bodied  and  he  cannot  recover  any 
wages  where  he  was  unable  to  perform  his 
duties  during  the  voyage  because  of  a  long 
standing  and  incurable  disease  existing  at 
the  time  of  employment.  Mitchell,  v.  The 
Mary  Sanford,  58  Fed.  926;  Chandler  v.  The 
Annie  Buckman,  5  Fed.  Cas.  No.  2,591a; 
Mowatt  V.  Brown,  17  Fed.  Cas.  No.  9,899a; 
Writer  v.  The  Richmond,  30  Fed.  Cas.  No. 
18,104,  2  Pet.  Adm.  263,  where  the  mariner 
died  of  a  severe  pulmonic  disease  during 
the  voyage,  and  the  claim  of  his  administra- 
tor for  wages  was  disallowed. 

Where  the  seaman  was  discharged  from  a 
hospital  prior  to  the  time  of  shipment  and 
suffered  an  acute  attack  of  a  different  dis- 
ease during  the  voyage,  he  is  entitled  to  his 
wages.  Highland  v.  The  Harriet  C.  Kerlin, 
41  Fed.  222. 

65.  Gardner  v.  The  New  Jersey,  9  Fed. 
Cas.  No.  5,233,  1  Pet.  Adm.  223. 
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maxim  that  "freight  is  the  mother  of  wages"  it  was  formerly  the  rule  that  no 
wages  were  due  where  no  freight  had  been  earned  or  could  not  have  been  earned, 
and  its  loss  was  not  due  to  the  fault  or  fraud  of  the  master  or  owner;  but  it  is 
now  expressly  provided  by  statute  in  England  and  the  United  States  that 
no  right  to  wages  shall  be  dependent  on  the  earning  of  freight  by  the  vessel. 

C.  Destruction  or  Abandonment  of  Vessel  or  Voyage  —  l.  General 
Rules.  Generally  where  the  voyage  is  broken  up  by  the  act  or  fault  of  the  master 
or  owner,  the  seamen  are  entitled  to  wages  for  the  full  voyage.'^  Where  the 
voyage  is  abandoned  from  other  causes  not  attributable  to  the  act  or  fault  of 
the  master  or  owner,  such  as  necessity  or  perils  of  the  sea,  the  courts  have 
awarded  the  seamen  wages  up  to  the  time  of  the  abandonment,^^  or  up  to  the 


66.  Leddo  v.  Hughes,  15  111.  41;  Patten 
V.  Park,  Anth,  N.  P.  (N.  Y.)  46;  Van  Beuren 
V.  Wilson,  9  Cow.  (N.  Y.)  158,  18  Am.  Dec. 
491;  Icard  v.  Goold,  11  Johns.  (N.  Y.)  279; 
Dunnett  i;.  Tomhagen,  3  Johns.  (N.  Y.)  154; 
Brown  v.  Lull,  4  Fed.  Cas.  No.  2,018,  2 
Sumn.  443;  Davis  v.  Faucon,  7  Fed.  Cas. 
No.  3,632a;  Henop  v.  Tucker,  11  Fed.  Cas. 
No.  6,368,  2  Paine  151;  The  Niphon's  Crew, 
18  Fed.  Cas.  No.  10,277,  Brunn.  Col.  Cas. 
577;  Pitman  v.  Hooper,  19  Fed.  Cas.  No. 
11,185,  3  Sumn.  50;  Wallace  v.  Mumford,  29 
Fed.  Cas.  No.  17,102;  Dunkley  v.  Bulwer,  6 
Esp.  86;  Eaken  v.  Thorn,  5  Esp.  6,  8 
Rev.  Rep.  824;  Thomas  v.  Tobin,  3  Hagg. 
Adm.  197  note;  The  Lady  Durham,  3 
Hagg.  Adm.  196;  Anonymous,  2  Show.  283, 
89  Eng.  Reprint  941;  Anonymous,  1  Sid. 
236,  82  Eng.  Reprint  1079.  Compare  The 
Dawn,  7  Fed.  Cas.  No.  3,666,  2  Ware  12'6, 
where  it  is  stated  that,  although  freight  ia 
the  natural  fund  for  the  payment  of  wages 
as  it  is  in  part  the  product  of  the  labor  of 
the  seamen,  the  doctrine  that  it  is  the  only 
fund  out  of  which  wages  can  be  claimed  was 
never  received  in  the  United  States  but  with 
material  qualifications. 

The  rule  did  not  apply  to  a  fishing  or  seal- 
ing voyage  (The  Ocean  Spray,  18  Fed.  Cas. 
No.  10,412,  4  Sawy.  105),  nor  to  a  voyage 
commenced  and  intended  to  be  made  in  bal- 
last (Waling  V.  The  Christina,  28  Fed. 
Cas.  No.  17,059,  Deady  49),  nor  where  there 
was  a  special  agreement  for  wages  (Campion 
V.  Nicholas,  Str.  405,  93  Eng.  Reprint  597). 

67.  Merchant  Shipping  Act  (1894)  (57  & 
58  Vict.  c.  60),  §  157. 

68.  U.  S.  Rev.  St.  (1878)  §  4525  [U.  S. 
Comp.  St.  (1901)  p.  3076]. 

69.  The  Citv  of  Mexico,  28  Fed.  207;  The 
Ocean  Spray,  "iS  Fed.  Cas.  No.  10,412,  4= 
Sawy.  105. 

70.  City  of  New  Orleans,  33  Fed.  683; 
Hainey  v.  The  Tristram  Shandy,  11  Fed. 
Cas.  No.  5,906,  Bee  414  (holding  the 
mariner  entitled  to  share  in  all  prizes  taken 
during  the  term  of  the  cruise)  ;  The  Maria, 
16  Fed.  Cas.  No.  9,074  Blatchf.  &  H.  331 
(holding  further  that  any  sum  which  the 
seaman  earns  in  the  meantime  should  be 
deducted)  ;  The  Mary,  16  Fed.  Cas.  No.  9,186, 
1  Paine  180;  The  Ocean  Spray,  18  Fed.  Cas. 
No.  10,412,  4  Sawy.  105.  And  see  Sullivan 
V.  Morgan,  11  Johns.  (N.  Y.)  66,  where 
wages  were  allowed  up  to  the  time  of  the 


abandonment  and  for  a  reasonable  time  to 
be  allowed  for  their  return  home. 

Where  the  voyage  is  shortened  beyond  that 
agreed  upon,  wages  for  the  specified  voyage 
may  be  recovered.  Thompson  v.  The  Oak- 
land, 23  Fed.  Cas.  No.  13,971. 

71.  Boulton  V.  Moore,  14  Fed.  922,  11  Biss. 
500  [distinguishing  The  Hudson,  8  Fed.  167; 
The  Lioness,  No.  2,  3  Fed.  922],  in  which 
case  the  voyage  was  not  absolutely  broken 
up,  but  the  contract  of  hiring  was  regarded 
by  the  parties  as  terminated)  ;  Hindman  v. 
Shaw,  12  Fed.  Cas.  No.  6,514,  2  Pet.  Adm. 
264  (where  wages  were  allowed  to  the  first 
port  of  delivery  and  during  half  of  the  time 
of  the  stay  there). 

Where  the  seamen  are  to  be  paid  a  lump 
sum  for  the  entire  voyage,  and  the  voyage 
is  broken  up  by  perils  of  the  sea  or  dangers 
of  navigation,  they  are  not  entitled  to  any 
wages  (Stark  v.  Mueller,  22  Fed.  447)  ;  but 
where,  in  such  case,  they  serve  at  the  request 
of  the  master  from  the  time  of  the  aban- 
donment of  the  voyage  until  the  arrival  of 
the  ship  at  a  port  of  dfelivery,  they  become 
entitled  to  per  diem  compensation  for  such 
service  (Thorson  v.  Peterson,  14  Fed.  742,  11 
Biss.  497  [affirming  9  Fed.  517,  10  Biss. 
530]). 

Wages  for  services  performed  in  pott  while 

preparing  for  the  voyage  are  recoverable 
where  the  voyage  is  not  prosecuted.  Lever- 
ing V.  Columbia  Bank,  15  Fed.  Cas.  No.  8,286, 

I  Cranch  C.  C.  152.  And  see  Bray  v.  Atlanta, 
4  Fed.  Cas.  No.  1,819,  Bee  48. 

Destruction  or  abandonment  of  vessel. — 
The  present  statutes  of  both  England  and  the 
United  States  provide  that,  on  the  termina- 
tion of  the  service  of  the  seaman  by  the 
loss  or  wreck  of  the  vessel,  he  shall  be  en- 
titled to  wages  for  the  time  of  service  prior 
to  such  termination,  but  not  for  anv  further 
period.  U.  S.  Rev.  St.  (1878)  §  4526  [U.  S. 
Comp.  St.  (1901)  p.  3076];  Merchant  Ship- 
ping Act  (1894)  (57  &  58  Vict.  c.  60),  §  158. 
See  Livewright  r.  Allen,  [1906]  2  K.  B.  81, 

II  Com.  Cas.  167,  70  J.  P.  290,  75  L.  J.  K.  B. 
476,  94  L.  T.  Rep.  N.  S.  778,  22  T.  L.  R.  48"^ 
54  Wkly.  Rep.  604.  After  the  vessel  has  been 
wrecked,  a  survey  and  condemnation  are  not 
necessary  to  bring  the  case  within  the  statu- 
tory provisions  (Flanagan  r.  U.  S.,  etc., 
Steamship  Co.,  30  Fed.  202),  as  the  statutes 
apply  to  all  cases  of  loss  or  wreck  of  the 
vessel   (Flanagan  v.  U.  S.,  etc.,  Steamship 
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time  of  their  arrival  home,^^  according  to  the  peculiar  circumstances  of  the 
particular  case. 

2.  Capture  or  Seizure  cf  Vessel.  Where  the  vessel  is  seized  under  process 
for  the  debts  of  the  owner  or  for  violating  the  revenue  laws  of  a  foreign  country, 
the  seamen  are  entitled  to  wages  up  to  the  time  of  seizure.  "^^  In  some  cases, 
where  the  vessel  was  captured  by  a  foreign  nation  and  condemned,  the  courts 
have  allowed  seamen  wages  up  to  the  time  of  condemnation;  "^^  but  the  rule  adhered 
to  in  a  majority  of  the  cases  is  that  the  seamen  are  entitled  to  wages  for  services 
performed  up  to  the  last  port  of  dehvery  and  during  half  the  time  of  their  stay 
there. However,  wages  for  the  whole  voyage  are  recoverable,  where  th^  cap- 


Co.,  supra,  stranding  of  the  vessel  caused  by 
the  intoxication  of  the  master;  Livewright 
V.  Allen,  supra,  destruction  of  vessel  after 
capture;  Collins  v.  Simpson  Steamship  Co., 
24  T.  L.  R.  178,  loss  caused  by  explosion 
while  carrying  contraband  of  war ) ,  and  in- 
vest the  master  with  discretion  to  fix  the  day 
of  the  actual  termination  of  the  seaman's 
services  (Flanagan  v.  U.  S.,  etc.,  Steamship 
Co.,  supra ) .  For  decisions  prior  to  the  enact- 
ment of  the  present  statutes  discussing  the 
right  of  seamen  to  wages  when  the  vessel 
was  destroyed  or  abandoned  as  a  total  loss 
see  Blanchard  v.  Bucknam,  3  Me.  1;  Swift 
V.  Clark,  15  Mass.  173;  Daniels  v.  Atlantic 
Mut.  Ins.  Co.,  24  N.  Y.^  447  [affirming  8 
Bosw.  266];  Worth  v.  Mumford,  1  Hilt. 
(N.  Y.)  1;  Percival  v.  Hickey,  18  Johns. 
(N.  Y.)  257,  9  Am.  Dec.  210;  Dunnett  v. 
Tomhagen,  3  Johns.  (N.  Y. )  154;  Adams  V. 
The  Sophia,  1  Fed.  Cas.  No.  65,  Gilp.  77; 
Bronde  v.  Haven,  4  Fed.  Cas.  No.  1,924,  Gilp. 
592;  Brown  v.  Lull,  4  Fed.  Cas.  No.  2,018,  2 
Sumn.  443;  Davis  v.  Faucon,  7  Fed.  Cas.  No. 
3,6326;  Davis  v.  Leslie,  7  Fed.  Cas.  No.  3,639, 
Abb.  Adm.  123;  The  Dawn,  7  Fed.  Cas.  No. 
3,666,  2  Ware  126;  Farrell  v.  Mayers,  8 
Fed.  Cas.  No.  4,685;  The  General  Chamber- 
lain, 10  Fed.  Cas.  No.  5,310,  1  Hask.  432; 
Giles  V.  The  Cynthia,  10  Fed.  Cas.  No.  5,424, 

1  Pet.  Adm.  203;  Henop  v.  Tucker,  11  Fed. 
Cas.  No.  6,368,  2  Paine  151;  Hill  v.  Murray, 
12  Fed.  Cas.  No.  6,495,  6  Ben.  141;  The 
Massasoit,  16  Fed.  Cas.  No.  9,260,  1  Sprague 
97;  The  Niphon's  Crew,  18  Fed.  Cas.  No. 
10,277,  Brunn.  Col.  Cas.  577;  Thompson  v. 
Faussat,  23  Fed.  Cas.  No.  13,954,  Pet.  C.  C. 
182;  The  Two  Catherines,  24  Fed.  Cas.  No. 
14,288,  2  Mason  319;  White  v.  Adams,  29 
Fed.  Cas.  No.  17,534,  5  Ben.  355;  Anonymous, 

2  Campb.  320  note;  Appleby  v.  Dods,  8  East 
300,  9  Rev.  Rep.  450;  Dunkley  v.  Bulwer,  6 
Esp.  86;  The  Lady  Durham,  3  Hagg.  Adm. 
196;  The  Neptune,  1  Hagg.  Adm.  227;  Har- 
ris V.  Ive,  1  Harr.  &  W.  238;  The  Stephen 
Wright,  12  Jur.  732;  Bernier  v.  Langlois,  5 
L.  T.  Rep.  425;  The  Warrior,  6  L.  T.  Rep. 
N.  S.  133,  Lush.  476;  Anonymous,  2  Show. 
283,  89  Eng.  Reprint  941;  Hicks  v.  Walker, 
4  Wkly.  Rep.  511. 

While  there  is  still  hope  of  saving  the  ship 
after  stranding,  the  master  may  compel  the 
seamen  to  stand  by  her  and  they  may  recover 
wages  for  services  so  performed.  Tarlton  v. 
Mallory,  23  Fed.  Cas.  No.  13,753,  10  Ben.  46. 

The  English  statute  does  not  include  cases 
where  the  service  terminates  because  of  the 
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wilful  action  of  the  captain  and  owner  and 
not  because  of  any  peril  or  injury  affecting 
the  ship  itself  or  preventing  the  continuance 
of  the  voyage.  Austin  Friars  Steamship  Co. 
V.  Strack,  [1905]  2  K.  B.  315,  10  Aspin.  70, 
74  L.  J.  K.  B.  683,  93  L.  T.  Rep.  N.  S.  169, 
21  T.  L.  R.  556,  53  Wkly.  Rep.  661. 

A  notice  of  abandonment  given  to  the  un- 
derwriters cannot  be  considered  in  determin- 
ing whether  or  not  there  was  a  wreck  of 
the  vessel  which  terminated  the  seamen's 
wages.  Lloyd  v.  Sheen,  10  Aspin.  75,  93  L.  T. 
Rep.  N.  S.  174. 

72.  The  Frank  and  Willie,  45  Fed.  488. 

73.  Oxnard  v.  Dean,  10  Mass.  143;  The 
Augustine  Kobbe,  37  Fed.  696. 

Some  circumstances  have  been  held  to  en- 
title them  to  additional  pay. —  Van  Beuren 
V.  Wilson,  9  Cow.  (N.  Y.)  158,  18  Am.  Dec. 
491  (wages  for  return  voyage)  ;  The  Gazelle, 
10  Fed.  Cas.  No.  5,289,  1  Sprague  378  (wages 
up  to  time  they  might  return  to  port  of  ship- 
ment) ;  Woolf  v.  The  Order,  30  Fed.  Cas.  No. 
18,027,  2  Pet.  Adm.  261  (one  month's  ad- 
ditional pay). 

74.  Ardrey  v.  Karthaus,  1  Fed.  Cas.  No. 
511,  Taney  370;  Bordman  v.  Elizabeth,  3 
Fed.  Cas.  No.  1,657,  1  Pet.  Adm.  128 ;  Vande- 
veer  v.  Tilghman,  28  Fed.  Cas.  No.  16,846, 
Crabbe  66 ;  Willard  v.  Dorr,  29  Fed,  Cas.  No. 
17,680,  3  Mason  161.  And  see  Bouysson  v. 
Miller,  3  Fed.  Cas.  No.  1,710,  Bee  190. 

Where  the  vessel  is  owned  by  enemies  at 
war  with  the  United  States,  the  courts  of 
this  country  will  not  decree  any  wages  to 
the  seamen.  The  Velasco,  28  Fed.  Cas.  No. 
16,910a,  Blatchf.  Prize  Cas.  54. 

Where  all  freight  is  lost  by  reason  of  the 
capture  of  the  vessel,  it  has  been  held  that 
the  seamen  are  not  entitled  to  any  wages. 
McQuirk  v.  Penelope,  16  Fed.  Cas.  No.  8,925, 
2  Pet.  Adm.  276. 

75.  Massachusetts. —  Hooper  v.  Per  ley,  11 
Mass.  545. 

New  York. —  Murray  v.  Kellog,  9  Johns. 
227  (holding  the  seamen  entitled  to  wages 
up  to  the  time  of  departure  from  the  last 
port  of  delivery)  ;  Brown  v.  Caon,  1  City 
Hall  Rec.  179;  Butler  v.  Adam.s,  1  City  Hall 
Rec.  119. 

Pennsylvania. —  Galloway  v.  Morris,  3 
Yeates  445.  And  see  Marshall  v.  Montgom- 
ery, 2  Dall.  170,  1  L.  ed.  335. 

United  States. —  Cranmer  v.  Gernon,  6  Fed. 
Cas.  No.  3,359,  2  Pet.  Adm.  390  ;  Giles  v.  The 
Cynthia,  10  Fed.  Cas.  No.  5,424,  1  Pet.  Adm. 
203 ;  Johnson  v.  Sims,  13  Fed.  Cas.  No.  7,413, 
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ture  was  due  to  the  fault  of  the  owner  in  altering  the  character  of  the  voyage  and 
carrying  contraband  cargo/^  or  where  the  vessel  is  recaptured,"  or  either  it  or  its 
value  is  restored. '^^ 

D.  For  Extra  Services.  A  seaman  is  entitled  to  wages  for  extra  services 
that  he  is  not  bound  by  his  contract  to  perform;  but  where  he  is  bound  to  per- 
form them  he  is  not  entitled  to  increased  wages,  although  they  are  promised 
him.^^    When  sailors  are  under  articles  it  is  only  in  extreme  cases  that  new  agree- 


1  Pet.  Adm.  215;  Jones  v.  Smith,  13  Fed. 
Cas.  No.  7,497,  Brunn.  Col.  Cas.  255,  5 
Hughes  40;  Lindsey  v.  The  South  Carolina, 
15  Fed.  Cas.  No.  8,36«,  Bee  173;  Band  v. 
Hercules,  20  Fed.  Cas.  No.  11,548.  Compare 
Powell  V.  The  Betsy,  19  Fed.  Cas.  No.  11,355, 

2  Browne  (Pa.)  335. 

England. —  Edwards  v.  Child,  2  Vern.  Ch. 
727,  23  Eng.  Reprint  1077. 

See  43  Cent.  Dig.  tit.  "  Seamen,"  §  62. 

Where  the  vessel  is  captured  on  the  out- 
ward voyage  and  before  arrival  at  a  port 
of  delivery,  no  wages  are  recoverable  even 
though  the  seamen  remain  on  the  ship  until 
condemnation.  Lemon  v.  Walker,  9  Mass. 
404. 

Right  of  seamen  on  letter  of  marque. —  It 

has  been  held  that  a  seaman  who  was  engaged 
to  serve  on  board  a  letter  of  marque  for 
wages  and  a  share  of  all  prizes  is  not  en- 
titled to  any  part  of  the  wages  if  the  ship 
is  taken  before  she  completes  her  voyage, 
although  he  shall  have  been  sent  from  the 
ship  before  the  capture,  as  prize-master  on 
board  a  prize  taken.  Abernathy  v.  Landale, 
Dougl.  (3d  ed.)  539,  99  Eng.  Reprint  342. 
But  see  Cheeny  v.  Livingston,  2  City  Hall 
Rec.  (N.  Y.)  59. 

Where  an  embargo  and  not  a  hostile  cap- 
ture is  the  cause  of  the  detention  of  the  ship 
and  seamen,  and  the  vessel  and  its  cargo  are 
afterward  restored  and  the  seamen  liberated, 
the  seamen  are  entitled  to  wages  during  the 
time  of  their  detention.    Beale  v.  Thompson, 

3  B.  &  P.  405,  1  Dow.  299,  4  East  546, 1  Smith 
K.  B.  153,  14  Rev.  Rep.  73,  3  Eng.  Reprint 
707. 

76.  Austin  Friars  Steamship  Co.  v.  Strack, 
[1905]  2  K.  B.  315,  10  Aspin.  70,  74  L.  J. 
K.  B.  683,  93  L.  T.  Rep.  N.  S.  169,  21  T.  L.  R. 
556,  53  Wkly.  Rep.  661. 

77.  Ardrey  v.  Karthaus,  1  Fed.  Cas.  No. 
511,  Taney  379;  Hart  v.  The  Littlejohn,  11 
Fed.  Cas.  No.  6,153,  1  Pet.  Adm.  115;  How- 
land  V.  The  Lavinia,  12  Fed.  Cas.  No.  6,797, 
1  Pet.  Adm.  123;  Bergstrom  v.  Mills,  3  Esp. 
36,  6  Rev.  Rep.  810.  But  see  The  Friends,  4 
C.  Rob.  143,  holding  otherwise  where  the 
seaman  was  a  prisoner  and  unable  to  rejoin 
the  vessel. 

78.  Bordman  v.  Elizabeth,  3  Fed.  Cas.  No. 
1,657,  1  Pet.  Adm.  128;  Brown  v.  Lull,  4 
Fed.  Cas.  No.  2,018,  2  Sumn.  443;  Girard  v. 
Ware,  10  Fed.  Cas.  No.  5,460,  Pet.  C.  C.  142; 
Kitchen  v.  Wilson,  12  Fed.  Cas.  No.  6,541, 
Brunn.  Col.  Cas.  253;  Pitman  v.  Hooper,  19 
Fed.  Cas.  No.  11,186,  3  Sumn.  286;  The  Sara- 
toga, 21  Fed.  Cas.  No.  12,355,  2  Call.  164; 
Watson  V.  The  Rose,  29  Fed.  Cas.  No.  17,288, 
1  Pet.  Adm.  132;  Wesley  v.  Biays,  2s)  Fed. 
Caa.  No.  17,419,  Brunn.  Col.  Cas.  254;  Wil- 


lard  V.  Dorr,  29  Fed.  Cas.  No.  17,679,  3 
Mason  91,  holding  that  the  right  to  wages 
is  not  complete  until  restitution  of  the  ves- 
sel. See  also  Powell  v.  The  Betsy,  19  Fed. 
Cas.  No.  11,355,  2  Browne  (Pa.)  335.  But 
see  Rand  v.  The  Hercules,  20  Fed.  Cas.  No. 
11,548;  Wiggins  v.  Ingleton,  2  Ld.  Raym. 
1211,  92  Eng.  Reprint  300. 

The  seaman  must  rejoin  the  ship  after  its 
restoration  in  order  to  entitle  him  to  wages 
(Watson  V.  The  Rose,  29  Fed.  Cas.  No.  17,288, 
1  Pet.  Adm.  132)  unless  he  is  unable,  with- 
out any  fault  on  his  part,  to  do  so  (Brooks 
v.  Dorr,  2  Mass.  39;  Wetmore  v.  Henshaw, 
12  Johns.  (N.  Y.)  324;  Brown  v.  Lull,  4 
Fed.  Cas.  No.  2,018,  2  Sumn.  443;  The  Fair 
American,  9  Fed.  Cas.  No.  4,846,  Bee  134; 
Williams  v.  The  Juno,  29  Fed.  Cas.  No. 
17,724). 

79.  Johnson  v.  The  Frank  S.  Hall,  38 
Fed.  258;  The  Exchange,  8  Fed.  Cas.  No. 
4,594,  Blatchf  &  H.  366;  Clutterbuck  v. 
Coffin,  C.  &  M.  273,  41  E.  C.  L.  153,  1  Dowl. 
P:  C.  N.  S.  479,  6  Jur.  131,  11  L.  J.  C.  P. 
65,  3  M.  &  G.  842,  42  E.  C.  L.  438,  4  Scott 
N.  R.  509;  Hicks  v.  Walker,  4  Wkly.  Rep. 
511. 

Sleeping  on  board  a  vessel  at  night  in  port, 

unless  specially  stipulated,  does  not  impart 
a  right  to  extra  compensation  therefor  to  a 
ship-keeper.  The  Harvest,  11  Fed.  Cas.  No. 
6,175,  Olcott  271. 

If  seamen  remain  on  board  after  their  term 
of  shipment  has  expired,  they  will  be  en- 
titled to  pay  for  their  additional  services 
upon  the  basis  of  quantum  meruit;  and  a 
reasonable  mode  of  determining  that  sum  is 
to  ascertain  the  wages  mutually  agreed  upon 
between  the  parties  during  the  continuance 
of  their  contract,  and  to  adopt  that  rate  for 
the  additional  services.  Olsen  v.  The  Edwin 
Post,  6  Fed.  314. 

If  required  to  work  on  Sundays  or  legal 
holidays,  in  handling  cargo  M^hen  the  vessel 
is  in  port,  merely  to  save  expenses,  or  to  in- 
crease the  profits  of  the  voyage,  the  sailors 
are  justly  entitled  to  share  in  the  benefits 
of  their  own  labor,  by  being  paid  extra  wages 
for  such  extra  work.  The  Carrier  Dove.  98 
Fed.  313;  The  Lakme,  93  Fed.  230. 

A  seaman  is  entitled  to  interest  on  his 
Avages  from  the  time  thev  are  due.  The  Swal- 
low, 23  Fed,  Cas.  No.  13,665.  Olcott  334, 

80.  The  Potomac,  72  Fed.  535,  19  C.  C.  A. 
151  [reversing  66  Fed.  348]  :  Harris  V.  Wat- 
son, 1  Peake  N,  P.  72,  3  Rev.  Rep.  654, 

In  case  of  impending  peril  or  disaster,  sea- 
men are  bound,  without  extra  compensation, 
to  render  extra  labor  and  services  to  save 
the  vessel  and  cargo,  and  a  contract  for  extra 
pay  made  when  the  ship  is  in  distress  is 
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ments  can  be  considered  valid;  and  in  general  a  seaman  who  seeks  to  insist  on 
a  fresh  contract  is  bound  to  show  a  state  of  circumstances  in  which  he  would  be 
justified  in  breaking  his  articles. Where  fraud  is  practised  upon  seamen  to 
induce  them  to  embark  on  a  certain  voyage,  they  are  not  bound  to  work  at  the 
compensation  fixed  by  the  shipping  articles,  and  if  the  master  agrees  to  pay  them 
extra  compensation  the  agreement  is  binding. 

E.  Amount  and  Rate.  Although  shipping  articles  may  be  attacked  by  the 
seamen,  and  shown  by  parol  to  be  incorrect,  fraudulent,  or  void ;  yet,  in  case  of 
dispute  as  to  the  amount  of  wages  agreed  on,  the  shipping  articles  will  control, 


wholly  void.  The  Potomac,  72  Fed.  535,  19 
C.  C.  A.  151;  Miller  i;.  Kelly,  17  Fed.  Cas. 
No.  9,577,  Abb.  Adm.  564.  But  in  cases  of 
shipwreck,  it  has  been  held  that  the  seamen 
are  entitled  to  claim,  according  to  the  merit 
of  their  services,  an  extra  reward,  beyond 
their  wages,  against  the  property  saved. 
Anonymous,  1  Fed.  Cas.  No.  430;  The  Dawn, 
7  Fed.  Cas.  No.  3,666,  2  Ware  126.  This 
ou^ht  not  generally  to  be  less  than  the 
expenses  of  their  return  home.  The  Dawn, 
supra.  Being  of  the.  nature  of  a  salvage 
reward,  it  may  be  allowed,  as  well  against 
the  savings  of  the  cargo,  as  against  the  frag- 
ments of  the  ship.    The  Dawn,  supra. 

In  case  of  the  discharge  or  desertion  of  a 
portion  of  the  crew  a  seaman  cannot  recover 
for  extra  labor  thereby  imposed  upon  him, 
when  the  voyage  has  not  been  changed  or 
the  original  articles  materially  departed 
from,  because  there  is  no  valid  consideration 
for  the  claim,  and  it  is  opposed  to  com- 
mercial policy.  Stilk  v.  Myrick,  2  Campb. 
317,  11  Rev.  Rep.  717;  Harris  v.  Carter,  2 
C.  L.  R.  1582,  3  E.  &  B.  559,  18  Jur.  1014, 
23  L.  J.  Q.  B.  295,  2  Wkly.  Rep.  409,  77 
E.  C.  L.  559.  The  desertion  of  a  part  of  the 
crew  is  to  be  considered  an  emergency  of  the 
voyage  as  much  as  their  death,  and  those 
who  remain  are  bound  by  the  terms  of  their 
original  contract  to  exert  themselves  to  the 
utmost  to  bring  the  ship  in  safety  to  her 
destined  port.  But  if  the  captain  capri- 
ciously discharges  a  portion  of  the  crew,  the 
others  may  not  be  compelled  to  take  the 
whole  duty  upon  themselves,  and  their  agree- 
ing to  do  so  may  be  a  sufficient  consideration 
for  the  promise  of  an  advance  of  wages. 
Stilk  V.  Myrick,  supra. 

81.  Hartley  v.  Ponsonby,  7  E.  &  B.  872, 
3  Jur.  N.  S.  746,  26  L.  J.  Q.  B.  322,  5  Wkly. 
Rep.  659,  90  E.  C.  L.  872,  holding  that  the 
objection  to  their  validity  is  founded  both 
on  the  ground  of  want  of  consideration  for 
the  additional  pay  and  on  public  policy,  both 
these  grounds  being  on  the  supposition  that 
the  crew  are  bound  to  proceed. 

82.  Hopkins  v.  McBride,  18  T.  L.  R.  53,  50 
Wkly.  Rep.  255. 

For  example,  after  an  accident  which  does 
not  render  the  vessel  unseaworthy,  the  crew 
have  no  right  to  break  their  articles,  and 
an  agreement  to  pay  them  additional  com- 
pensation to  work  the  vessel  home  cannot  be 
enforced.  Hopkins  v.  McBride,  18  T.  L.  R. 
53,  50  Wkly.  Rep.  255.  But  where,  in  such 
case,  to  proceed  with  the  voyage  would  in- 
volve risk  of  life,  the  crew  are  not  bound 
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to  do  so,  and  a  promise  to  pay  them  extra 
wages  is  binding.  Hartley  v.  Ponsonby,  7 
E.  &  B.  872,  3  Jur.  N.  S.  746,  26  L.  J.  Q.  B. 
322,  5  Wkly.  Rep.  659,  90  E.  C.  L.  872. 

83.  The  Brookline,  4  Fed.  Cas.  No.  1,937, 
1  Sprague  104. 

84.  The  Elvine,  19  Fed.  528;  The  Brook- 
line,  4  Fed.  Cas.  No.  1,937,  1  Sprague  104; 
The  Cypress,  6  Fed.  Cas.  No.  3,530,  Blatchf. 
&  H.  83;  Sheffield  v.  Page,  21  Fed.  Cas.  No. 
12,743,  1  Sprague  285  [affirmed  in  18  Fed. 
Cas.  No.  10,667,  2  Curt.  377] ;  The  Nonpareil, 
33  L.  J.  Adm.  201;  The  Annie  Sherwood, 
12  L.  T.  Rep.  N.  S.  582,  13  Wkly.  Rep.  641, 
965. 

Contracts  entered  into  with  seamen  should 
be  construed  most  favorably  for  them,  and 

against  the  person  contracting  with  them. 
The  Nonpareil,  33  L.  J.  Adm.  201. 

85.  Johnson  v.  Dalton,  1  Cow.  (N.  Y.) 
543,  13  Am.  Dec.  564;  Bartlett  v.  Wyman, 
14  Johns.  (N.  Y.)  260;  The  Elvine,  19  Fed. 
528;  Smith  v.  The  Joshua  Levines,  4  Fed. 
846;  The  Atlantic,  2  Fed.  Cas.  No.  620,  Abb. 
Adm.  451 ;  The  Warrington,  29  Fed.  Cas.  No. 
17,208,  Blatchf.  &  H.  335;  Willard  v.  Dorr, 
29  Fed.  Cas.  No.  17,680,  3  Mason  161;  The 
Isabella,  2  C.  Rob.  241;  The  Prince  Fred- 
erick, 2  Hagg.  Adm.  394;  Elsworth  v.  Wool- 
more,  5  Esp.  84. 

Where  no  rate  of  wages  is  stipulated  in 
shipping  articles,  the  seamen  may  either 
prove  a  parol  contract  (The  Warrington,  29 
Fed.  Cas.  No.  17,208,  Blatchf.  &  H.  336; 
Wickham  v.  Blight,  29  Fed.  Cas.  No.  17,611, 
Gilp.  452;  The  Harvey,  2  Hagg.  Adm.  79; 
The  Prince  George,  3  Hagg.  Adm.  376;  The 
Porcupine,  1  Hagg.  Adm.  378),  or  claim  the 
highest  rate  payable  at  the  port  of  shipment 
within  the  three  months  next  preceding  the 
date  of  the  articles  (The  Elihu  Thompson, 
139  Fed.  89;  Rollins  v.  The  E.  O.  Stanard, 
4  Fed.  750;  Mahoon  v.  The  Glocester,  16  Fed. 
Cas.  No.  8,970,  2  Pet.  Adm.  403,  Bee  395; 
The  Warrington,  supra),  or  he  may  recover 
on  a  quantum  meruit  (Kelly  v.  The  Topsy,  44 
Fed.  631). 

On  disrating. —  For  various  causes  the  mas- 
ter may  disrate  a  seaman,  and  make  a  reason- 
able deduction  in  his  wages.  The  Alonzo,  1 
Fed.  Cas.  No.  258,  3  Ware  318  [affirmed  in 
4  Fed.  Cas.  No.  2,223,  2  Cliff.  548];  The 
Hotspur,  12  Fed.  Cas.  No.  6,720,  3  Sawy. 
194;  Mitchell  v.  The  Orozimbo,  17  Fed.  Cas. 
No.  9,667,  1  Pet.  Adm.  250;  Sherwood  v.  Mc- 
intosh, 21  Fed.  Cas.  No.  12,778,  1  Ware  104. 
Thus  where  a  seaman  is  promoted  but  is  after- 
ward justifiably  disrated,  he  is  entitled  only 
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the  seaman  being  competent  to  bind  himself  thereby/^  unless  the  articles  are 
shown  to  be  invalid  by  a  reasonable  and  satisfactory  preponderance  of  evi- 
dence. In  the  case  of  a  seaman  taken  and  carried  out  without  a  contract  in 
writing  being  first  made  and  signed  by  the  seaman,  it  is  declared  by  act  of  con- 
gress that  the  master  shall  pay  to  such  seaman  the  highest  price  of  wages, 
which  shall  have  been  given  at  the  port  or  place  where  such  seaman  shall  have 
been  shipped,  for  a  similar  voyage,  within  three  months  next  before  the  time  of 
such  shipping. ^'-^  While  it  seems  that  a  seaman  can  be  held  to  a  less  rate  by  reason 
of  a  verbal  contract,®^  such  contract  must  be  clearly  established.^^  But  if  a 
seaman  who  ships  under  a  verbal  agreement  draws  the  wages  promised,  he  cannot 
recover  a  larger  amount  under  the  statute.®^ 

F.  Extra  Wages  —  l.  On  Improper  Discharge.  The  payment  of  extra 
wages  under  statutes  requiring  their  payment  on  the  discharge  of  a  seaman  before 
the  commencement  of  the  voyage,  or  before  one  month's  wages  are  earned,  or  on 
his  discharge  in  a  foreign  port,  does  not  constitute  a  satisfaction  of  any  other 
claims  which  the  seaman  may  have  against  the  vessel.^''  To  entitle  the  seaman 
to  such  additional  wages,  he  must  be  an  American  seaman,®^  and  there  must  be 


to  the  wages  originally  contracted  for  (Wood 
V.  The  Nimrod,  30  Fed.  Cas.  No.  17,959,  Gilp. 
83 ) ,  and  where  one  shipped  as  second  mate, 
but  was  afterward  justifiably  disrated,  he 
was  entitled  only  to  the  same  wages  as  the 
other  able  seamen  for  the  remainder  of  the 
voyage  (The  Edwin,  23  Fed.  255).  But  the 
disrating  is  not  retroactive,  and  the  seaman 
is  entitled  to  the  wages  of  his  original  grade 
from  the  time  he  shipped  until  the  time  he 
was  disrated.  Fratter  V.  Andrews,  17  Can. 
L.  T.  Occ.  Notes  19. 

A  seaman  or  mate  who  is  promoted  is  en- 
titled to  the  wages  of  the  position  to  which  he 
is  promoted  (The  Blohm,  3  Fed.  Cas.  No.  1,556, 

1  Ben.  228 ;  Knee  t*.  American  Steamship  Co., 
14  Fed.  Cas.  No.  7,877;  Hanson  Royden, 
L.  R.  3  C.  P.  47,  37  L.  J.  C.  P.  66,  17  L.  T. 
Rep.  N.  S.  214,  16  Wkly.  Rep.  205),  and  an 
alteration  in  the  ship's  articles  is  not  neces- 
sary to  support  his  title  (Hanson  f.  Royden, 
supra;  The  Providence,  1  Hagg.  Adm.  391). 
Thus  a  mate  succeeding  to  the  position  of 
master  upon  the  latter's  death  is  entitled  to 
the  wages  of  such  position.  Smith  v.  Curtis, 
5  Allen  (Mass.)  367.  And  see  Hanson  v. 
Royden,  supra.  Contra,  The  Fanny  Gardner, 
8  Fed.  Cas.  No.  4,642,  5  Biss.  209.  And  the 
same  rule  extends  to  a  seaman  who  succeeds 
a  mate.    The  Providence,  supra. 

During  second  season. —  Where  a  seaman 
has  served  one  season  in  a  certain  capacity, 
and  he  ships  again  for  a  second  season,  with- 
out any  agreement  as  to  wages,  his  last  year's 
wages  will  be  received  as  a  measure  of  wages 
for  his  subsequent  work.  Milligan  v.  The 
B.  F.  Bruce,  17  Fed.  Cas.  No.  9,602,  Newb. 
Adm.  539. 

Wages  of  kidnapped  seamen. —  Where  sail- 
ors are  inveigled  aboard  a  ship,  and  com- 
pelled to  serve  against  their  will,  the  master 
cannot  fix  the  rate  of  their  wages,  but  the 
court  will  fix  it  anywhere  within  reasonable 
limits.    Johnson  v.  The  Karoo,  49  Fed.  651. 

86.  The  Elvine,  19  Fed.  528;  The  Atlantic, 

2  Fed.  Cas.  No.  620,  Abb.  Adm.  451. 
Seamen  temporarily  absent  from  a  vessel 

who  rejoin  her  are  entitled  to  the  same  rate 


originally  contracted  for,  in  the  absence  of  a 
new  contract.  The  Magna  Charta,  16  Fed. 
Cas.  No.  8,953,  2  Lowell  136;  Shakerly  v. 
Pedrick,  21  Fed.  Cas.  No.  12,699,  Crabbe  63; 
Snell  V.  The  Independence,  22  Fed.  Cas.  No. 
13,139,  Gilp.  140. 

87.  The  Elvine,  19  Fed.  528. 

88.  1  U.  S.  St.  at  L.  131,  c.  29,  §  1,  and 
5  U.  S.  St.  at  L.  395,  c.  48,  §  10. 

To  what  vessels  and  voyages  statute  appli- 
cable.—  The  act  of  1790,  allowing  to  sea- 
men, shipped  without  contract  in  writing, 
the  highest  wages,  notwithstanding  any  parol 
contract,  is  confined  to  cases  of  vessels  bound 
on  a  foreign  voyage,  or  to  a  domestic  port 
other  than  that  of  an  adjoining  state.  It 
does  not  extend  to  the  trade  between  ports 
of  the  same  state,  nor  with  them  of  an  ad- 
joining state,  nor  can  it  be  made  to  reach  an 
ordinary  fishing  voyage,  without  doing  vio- 
lence to  the  language  or  interpolating  words 
which  the  legislature  have  not  seen  fit  to  use. 
The  lanthe,  12  Fed.  Cas.  No.  6,992,  3  Ware 
126.  Nor  does  it  apply  to  seamen  upon  a 
tugboat.  Milligan  v.  The  B.  F.  Bruce,  17 
Fed.  Cas.  No.  9,602,  Newb.  Adm.  539. 

89.  The  Lud  Keefer,  49  Fed.  650 ;  The  Aus- 
tralia, 2  Fed.  Cas.  No.  667,  3  Ware  240; 
The  Crusader,  6  Fed.  Cas.  No.  3,456,  1  Ware 
448;  Graham  v.  The  Exporter,  10  Fed.  Cas. 
No.  5,667;  Jameson  v.  The  Regulus,  13  Fed. 
Cas.  No.  7,198,  1  Pet.  Adm.  212;  Wickham  v. 
Blight,  29  Fed.  Cas.  No.  17,611,  Gilp.  452. 
And  see  The  Acorn,  15  Fed.  751. 

90.  See  Jameson  r.  Regulus,  13  Fed.  Cas. 
No.  7,198,  1  Pet.  Adm.  212.  Compare  The 
Crusader,  6  Fed.  Cas.  No.  3,456,  1  Ware  448. 

91.  The  Acorn,  15  Fed.  751. 

92.  Tlie  City  of  Fremont,  5  Fed.  Cas.  No. 
2,746,  2  Biss.  415,  9  Fed.  Cas.  No.  5,093. 

93.  Compensation  for  extra  services  see  su- 
pra, VI,  D. 

Lien  for  extra  wages  see  infra,  VT.  ],.  1. 

94.  Erwin  r.  Butler,  5  La.  330;  The  W. 
White,  25  Fed.  503. 

95.  Dustin  r.  INIurray,  8  Fed.  Cas.  No. 
4,201,  5  Ben.  10;  The  Ilermon,  12  Fed.  Cas. 
No.  6,411,  1  Lowell  515;  Orne  r.  Townsend, 
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a  voluntary  .^^  discharge  at  a  foreign  port/^  or  facts  entitling  the  seaman  to  a 
discharge/^  together  with  an  absence  of  facts  showing  a  waiver  of  the  right. ^ 
Under  former  statutes,  the  United  States  was  entitled  to  one  third  of  the  extra 
wages  payable  on  the  discharge  of  a  seaman  in  a  foreign  port.^ 

2.  On  Termination  of  Voyage  by  Loss  or  Unseaworthiness  of  Vessel.  Several 
changes  and  amendments  have  at  different  times  been  made  in  the  statutes  relating 
to  the  payment  of  extra  wages  on  the  breaking  up  of  the  voyage  because  of  the 
sale  or  unseaworthy  condition  of  the  vessel,  but  the  uniform  construction  has 
been  that  the  extra  wages  named  in  the  statutes  are  recoverable  where  the  vessel 
is  voluntarily  sold  or  either  becomes  wrecked,  stranded,  or  otherwise  unseaworthy, 
or  is  condemned  as  such,  and  such  condition  is  due  to  the  wilful  negligence  and 
fault  of  the  owner;  and  that  such  wages  are  not  recoverable  where  the  sale  or  loss 
of  the  vessel  is  due  to  extraordinary  perils  of  the  sea.^    A  payment  of  the  extra 


18  Fed.  Cas.  No,  10,583,  4  Mason  541,  holding 
that  the  omission  of  the  name  of  the  seaman 
as  an  American  citizen  from  the  list  of  the 
crew  certified  from  the  collector's  office  is  not 
fatal,  provided  he  is  named  as  an  American 
citizen  on  the  master's  list  of  the  crew. 

96.  Pool  f.  Welsh,  19  Fed.  Cas.  No.  11,269, 
Gilp.  193. 

Effect  of  interdiction  of  commerce. — Where, 
at  the  time  of  the  discharge,  the  vessel  is  in 
condition  to  return  home  or  perform  any  law- 
ful voyage,  the  fact  that  it  was  previously 
captured  and  recaptured  does  not  take  away 
the  voluntary  character  of  the  discharge.  The 
Saratoga,  21  Fed.  Cas.  No.  12,355,  2  Gall. 
164. 

97.  Waitshoair  v.  The  Craigend,  42  Fed. 
175  (holding  that  extra  wages  are  not  allow- 
able where  the  contract  is  terminated  by  mu- 
tual consent)  ;  The  Caroline  E.  Kelly,  5  Fed. 
Cas.  No.  2,422,  2  Abb.  160,  7  Phila.  (Pa.) 
570  (holding  that  the  leaving  of  a  seaman 
on  shore  amounts  to  a  discharge)  ;  Rogers  v. 
Lewis,  20  Fed.  Cas.  No.  12,014,  1  Lowell  297. 
And  see  Caffyn  t\  Peabody,  149  Fed.  294, 
where  the  case  was  not  within  the  statute, 
but  the  discharge  was  wrongful  and  the  court 
allowed  extra  wages  in  analogy  to  the  statu- 
tory relief. 

Discharge  by  the  mate,  in  absence  of  the 
master,  is  sufficient. —  Orne  f.  Townsend,  18 
Fed.  Cas.  No.  10,583,  4  Mason  541. 

Coercing  seamen  into  remaining  on  board  a 
vessel  sold  to  a  foreign  government  is  equiva- 
lent to  a  discharge,  entitling  them  to  extra 
wages.  Dustin  v,.  Murray,  8  Fed.  Cas.  No. 
4,201,  5  Ben.  10. 

Where  the  vessel  is  compelled  to  return 
in  a  state  of  wreck  shortly  after  the  com- 
mencement of  the  voyage,  and  its  unseaworthy 
condition  was  known  by  the  owner,  the  sea- 
man is  entitled  to  the  extra  wages  provided 
by  statute.    The  Staghound,  97  Fed.  973. 

A  delay  in  discharging  the  men,  caused  by 
the  master  waiting  for  definite  instructions 
from  the  owners  on  the  libel  of  the  vessel, 
does  not  deprive  the  seamen  of  their  right 
to  extra  wages.    The  Adolph,  7  Fed.  501. 

Under  a  former  statute  extra  wages  were 
recoverable  when  the  seaman  was  discharged 
in  a  foreign  port  with  his  consent  (Gove  'C. 
Judson,  19  Fed.  523)  ;  and  the  statute  was 
held  to  apply  to  all  discharges  of  seamen  in  a 
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foreign  port,  regardless  of  whether  the  con- 
tract of  employment  had  expired  or  not  ( Dus- 
tin f.  Murray,  8  Fed.  Cas.  No.  4,201,  5  Ben. 
10)  ;  but  no  action  therefor  could  be  main- 
tained against  the  owner  (Ogden  Orr,  12 
Johns.  (N.  Y.)  143). 

98.  Brown  v.  Hartley,  4  Fed.  Cas.  No. 
2,009a. 

99.  Campbell  i;.  The  Uncle  Sam,  4  Fed.  Cas. 
No.  2,371  [afjfirming  4  Fed.  Cas.  No.  2,372, 
McAllister  77];  The  Hermon,  12  Fed.  Cas. 
No.  6,411,  1  Lowell  515. 

1.  The  John  R.  Bergen,  122  Fed.  98. 
Settlements  made  under  duress,  or  by  a 

proctor  without  authority,  which  do  not  in- 
clude the  extra  wages  due  the  seaman,  do  not 
bar  him  of  his  right.  Bates  v.  Seabury,  2 
Fed.  Cas.  No.  1,104,  1  Sprague  433. 

A  claim  for  extra  wages  is  not  satisfied  by 
the  payment  of  extra  monthly  wages,  where 
the  seaman  was  hired  for  the  share  of  the 
takings  of  an  entire  whaling  voyage,  and  he 
does  not  concur  in  this  method  of  apportion- 
ment. The  Atlantic,  2  Fed.  Cas.  No.  620, 
Abb.  Adm.  451. 

A  discharge  by  the  consul  without  extra 
wages  is  of  no  efficacy  and  does  not  bar  the 
right  to  extra  wages  unless  the  consul  makes 
an  official  entry  thereof  upon  the  list  of  the 
crew  and  the  shipping  articles.  Miner  v.  Har- 
beck,  17  Fed.  Cas.  No.  9,629,  Abb.  Adm.  546. 

2.  Pray  v.  U.  S.,  10  Ct.  CI.  453;  Coffin  v. 
Weld,  5  Fed.  Cas.  No.  2,953,  2  Lowell  81; 
Pool  V.  Welsh,  19  Fed.  Cas.  No.  11,269,  Gilp. 
193.   And  see  Griffith  v.  U.  S.,  24  Ct.  CI.  160. 

3.  Brown  v.  Chandler,  4  Fed.  Cas.  No. 
1,998;  The  Dawn,  7  Fed.  Cas.  No.  3,665,  1 
Ware  499;  Gallagher  v.  Murray,  9  Fed.  Cas. 
No.  5,193,  10  Ben.  290  (holding  that  a  recom- 
mendation by  surveyors  for  a  condemnation 
of  the  vessel  because  of  injuries  received  by 
perils  of  the  sea  brings  the  case  within  the 
rule)  ;  Henop  v.  Tucker,  11  Fed.  Cas.  No. 
6,368,  2  Paine  151 ;  Hoffman  v.  Yarrington,  12 
Fed.  Cas.  No.  6,580,  1  Lowell  168;  The  Rupee, 
21  Fed.  Cas.  No.  12,140;  Wells  v.  Meldrun, 
29  Fed.  Cas.  No.  17,402,  Blatchf.  &  H.  342. 

Vessel  unseaworthy  at  inception  of  voyage. 
—  Where  the  vessel  was  unseaworthy  at  the 
beginning  of  the  voyage,  extra  wages  may  be 
recovered.  The  Wenonah,  29  Fed.  Cas.  No. 
17,412,  1  Hask.  606. 

If  the  vessel  can  be  repaired  at  a  reason- 
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wages  to  the  consul  at  the  port  where  the  voyage  terminates  has  been  held  to 
relieve  the  master  from  liability.* 

3.  For  Reduction  of  Provisions.  Under  statutes  providing  for  extra  wages 
or  compensation  where  the  allowance  of  provisions  required  by  law  to  be  fur- 
nished the  seamen  is  reduced,  extra  wages  are  recoverable,  in  proportion  to  the 
shortage,^  whether  there  is  a  general  reduction  in  all  kinds  of  food/  or  a  shortage 
in  some  kinds/  in  which  case  an  excess  of  other  kinds  of  food  does  not  excuse/ 
unless  they  are  proper  substitutes  for  the  food,  of  which  the  allowance  is  reduced, 
and  of  which  a  proper  supply  could  not  be  obtained,  and  thus  come  within  the 
statutory  provisions  allowing  such  circumstances  to  reduce  or  modify  the  com- 
pensation.^ Seamen  are  not  estopped  from  suing  for  the  extra  compensation  by 
their  agreeing  on  shipboard  to  acquiesce  in  the  short  allowance,^^  but  they  cannot 
recover  where  the  deficiency  was  accidental  or  unintentional.^^ 

4.  For  Delaying  Payment.  It  is  provided  by  statute  that  every  master  who 
refuses  or  neglects  to  make  payment  of  wages  in  the  manner  required  by  law 
without  sufficient  cause  shall  pay  to  the  seaman  a  sum  equal  to  one  day's  pay 
for  each  day's  delay;    but  it  has  been  held  that  delay  is  excused  where  the  master 


able  expense  and  in  a  reasonable  time,  but 
the  repairs  are  not  made,  the  owners  are 
liable  for  extra  wages.  The  Dawn,  7  Fed. 
Cas.  No.  3,666,  2  Ware  126,  7  Fed.  Cas.  No. 
3,665,  1  Ware  499. 

Restriction  of  liability  to  proceeds  of  vessel. 
—  Where  the  loss  is  without  the  privity  or 
knowledge  of  the  owner,  his  liability  for  extra 
pay  is  restricted  to  the  proceeds  of  the  vessel 
after  payment  of  wages  to  the  termination  of 
the  voyage.  Brown  v.  Chandler,  4  Fed.  Cas. 
No.  1,998;  The  W^enonah,  29  Fed.  Cas.  No. 
17,412,  1  Hask.  606. 

4.  Drew  i;.  Pope,  7  Fed.  Cas.  No.  4,080,  2 
Sawy.  72. 

5.  Petersen  v.  J.  F.  Cunningham  Co.,  77 
Fed.  211;  Collins  %\  Wheeler,  6  Fed.  Cas.  No. 
3,018,  1  Sprague  188  [following  The  Mary 
Paulina,  16  Fed.  Cas.  No.  9,224,  1  Sprague 
45;  The  Mary,  16  Fed.  Cas.  No.  9,191,  1 
Ware  465,  and  disapproving  Coleman  v.  Har- 
riet, 6  Fed.  Cas.  No.  2,982,  Bee  80]  ;  The  Her- 
mon,  12  Fed.  Cas.  No.  6,411,  1  Lowell  515. 

Where  complaint  is  made  of  the  bad  qual- 
ity of  the  food,  the  compensation  of  the  sea- 
man is  limited  by  U.  S.  Comp.  St.  §  4568,  to 
a  sum  not  exceeding  one  dollar  a  day  during 
the  time  of  the  continuance  of  the  supply  of 
such  food.    The  Pence,  46  Fed.  805. 

Length  of  time  for  which  extra  wages  pay- 
able.—  The  crew  are  entitled  to  extra  wages 
for  every  day  that  the  short  allowance  is  con- 
tinued. The  Mary,  16  Fed.  Cas.  No.  9,191,  1 
Ware  465. 

6.  The  Amalia,  3  Fed.  652;  Collins  v. 
Wheeler,  6  Fed.  Cas.  No.  3,018,  1  Sprague 
188;  The  Josephine,  2  Jur.  N.  S.  1148,  Swab. 
152. 

A  seaman  furnishing  his  own  provisions,  in 

case  of  a  shortage,  is  entitled  to  their  value, 
as  wages,  but  for  supplies  furnished  by  him 
to  other  members  of  the  crew  his  claim  is 
that  of  a  materialman.  The  Rodney,  20  Fed. 
Cas.  No.  11,993,  Blatchf.  &  H.  226. 

7.  The  Mary  Paulina,  16  Fed.  Cas.  No. 
9,224,  1  Sprague  45. 

Failure  to  serve  lime  juice,  or  other  anti- 
scorbutics, as  required  by  U.  S.  Rev.  St. 


(1878)  §  4569  [U.  S.  Comp.  St.  (1901) 
p.  3100],  does  not  confer  on  the  crew  any 
right  in  the  penalty  in  the  nature  of  addi- 
tional wages.  Such  right  is  confined  to  cases 
of  failure  to  furnish  such  provisions  as  are 
required  by  U.  S.  Rev.  St.  (1878)  §  4562 
[U.  S.  Comp.  St.  (1901)  p.  3096].  Petersen 
t\  J.  F.  Cunningham  Co.,  77  Fed.  211. 

A  deficiency  of  other  than  the  statutory 
articles  of  food  may  give  rise  to  a  right  to 
extra  wages,  as  the  owner  is  bound  to  furnish 
the  seamen  suitable  subsistence,  but  the  court 
will  not  decree  any  wages  on  that  account 
where  the  statutory  penalty  is  sufficient  com- 
pensation. Collins  V.  Wheeler,  6  Fed.  Cas. 
No.  3,018,  1  Sprague  188;  Foster  v.  Samp- 
son, 9  Fed.  Cas.  No.  4,982,  1  Sprague  182.' 

8.  Bronx  v.  Ivy,  62  Fed.  600. 

9.  The  Belvedere,  90  Fed.  106,  holding  that 
no  extra  wages  are  recoverable  where  no 
suffering  or  sickness  was  caused  by  the  short 
allowance. 

Under  i  U.  S.  St.  at  L.  135,  before  extra 
wages  could  be  recovered  it  was  necessary  to 
show  not  only  that  the  crew  were  put  on  short 
allowance  during  the  voyage,  and  before  the 
arrival  of  the  vessel  at  the  port  of  destina- 
tion, but  that  the  vessel  left  her  last  port 
with  an  amount  of  provisions  less  than  that 
required  by  law.  The  Childe  Harold,  5  Fed. 
Cas.  No.  2,676,  Olcott  275;  The  Elizabeth  r. 
Pickers,  8  Fed.  Cas.  No.  4,353,  2  Paine  291 
{modifying  8  Fed.  Cas.  No.  4,361,  Blatclif. 
&  H.  195]  ;  Ferrara  r.  The  Talent,  8  Fed. 
Cas.  No.  4,745,  Crabbe  216;  The  John  L.  Dim- 
mick,  13  Fed.  Cas.  No.  7,355,  3  Ware  196. 

10.  Bronx  r.  The  Ivy,  62  Fed.  600. 

11.  The  Elizabeth  r.  Pickers,  8  Fed.  Cas. 
No.  4,353,  2  Paine  291  [modifi/ing  8  Fed.  Cas. 
No.  4,361,  Blatchf.  &  H.  1951. 

Sharing  with  another  crew  in  distress  and 
thereby  creating  a  scarcity  of  food  confers  no 
right  to  extra  wages.  Burdett  r.  Williams, 
27  Fed.  113. 

12.  U.  S.  Rev.  St.  (1878)  §  4520  [V.  S. 
Comp.  St.  (1901)  p.  30771. 

The  English  statute  contains  similar  pro- 
visions.  Covert  v.  The  Wexford.  3  Fed.  577. 
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or  owner  has  reasonable  cause  for  contesting  his  UabiUty  for  wages/^  or  where, 
on  account  of  heavy  losses,  the  owner  is  unable  to  command  sufficient  money  to 
pay  off  the  crew.^* 

5.  For  Cruel  Treatment.  Seamen  who  are  entitled  to  be  discharged  on  account 
of  cruel  and  unusual  treatment  are  entitled  to  three  months'  extra  pay.^^ 

G.  Assignment  of  Wages  in  Advance.  In  the  United  States  by  stat- 
ute/^ an  assignment  of  a  seaman's  wages  in  advance  is  forbidden;  and  a  similar 
statute    was  passed  in  England  at  an  early  date.^^ 

H.  On  Discharge.    In  the  absence  of  some  usage  or  custom  to  the  contrary, 
seamen  employed  without  an  agreement  as  to  the  duration  of  the  service  may 
be  discharged  without  previous  notice,  and  can  recover  only  for  the  time  actually 
served ;     and  where  a  seaman's  contract  of  service  is  terminated  at  his  own 
request  after  part  performance  he  is  not  entitled  to  wages  for  the  entire  voyage, 
but  only  for  the  time  of  actual  service;    nor  will  the  court  decree  payment  of 
extra  wages  or  damages  as  in  case  of  a  wrongful  discharge,  nor  forfeiture  of  the 
wages  earned  by  services  rendered  pursuant  to  the  contract,  as  in  case  of  deser- 
tion.^*   A  contract  made  by  a  seaman  upon  his  discharge,  concerning  wages 
already  earned,  will  be  binding  on  him,  if  he  acts  freely,  and  is  fairly  dealt  with ; 
but  will  be  set  aside  or  disregarded  if  inequitable.^® 


13.  The  St.  Paul,  133  Fed.  1002;  The  George 
W.  Wells,  118  Fed.  761,  holding  that  delay 
is  excused  even  though  the  contention  of  the 
master  is  insufficient  in  law.  Compare  Gal- 
lagher V.  Murray,  9  Fed.  Gas.  No.  5,193,  10 
Ben.  290. 

14.  The  Gen.  McPherson,  100  Fed.  860; 
The  Wenonah,  29  Fed.  Cas.  No.  17,412,  1 
Hask.  606. 

15.  Coffir^  V.  Weld,  5  Fed.  Cas.  No.  2,953, 
2  Lowell  81,  holding  that  it  is  immaterial 
whether  the  seamen  are  or  are  not  deserters. 

Where  the  treatment  was  caused  by  the 
seaman's  insolence,  the  rule  is  otherwise. 
Brown  v.  The  Independence,  4  Fed.  Cas.  No. 
2,014,  Crabbe  54. 

16.  U.  S.  Rev.  St.  (1878)  §  4536  [U.  S. 
Comp.  St.  (1901)  p.  3082]. 

17.  The  George  M.  Wells,  118  Fed.  761; 
White  V.  The  M.  M.  Morrill,  78  Fed.  509.  But 
see  The  Staghound,  97  Fed.  973,  holding  that 
the  owners  of  a  fund  derived  from  the  sale 
of  a  vessel  cannot  urge  as  against  the  as- 
signee of  an  advance  note  to  seamen  for  a 
month's  wages,  the  wages  having  been  there- 
after earned  and  not  pafd,  the  rule  made  for 
the  benefit  of  seamen  that  the  assignee  of 
such  a  note  cannot  sue  thereon. 

Necessity  of  this  statute  was  pointed  out 
before  its  passage  by  Judge  Story  in  Cush- 
man  v.  Ryan,  6  Fed.  Cas.  No.  3,515,  1  Story 
91,  98. 

18.  1  Geo.  II,  c.  14,  §  7. 

19.  Bellamy  v.  Lunn,  8  Aspin.  348,  77 
L.  T.  Rep.  N.  S.  396.  But  see  McKune  v. 
Joynson,  5  C.  B.  N.  S.  218,  4  Jur.  N.  S.  760, 
28  L.  J.  C.  P.  133,  6  Wkly.  Rep.  658,  94 
E.  C.  L.  218;  Crouch  v.  Martin,  2  Vern.  Ch. 
595,  23  Eng.  Reprint  987. 

Assignment  by  seaman  of  his  prize  money 
to  the  surgeon  set  aside  see  Taylor  v.  Roch- 
fort,  2  Ves.  281,  28  Eng.  Reprint  182;  Bald- 
win V.  Rochford,  1  Wils.  C.  P.  229,  95  Eng. 
Reprint  589. 

20.  See  Moore  r.  Neafie,  3  Fed.  650,  holding 
that  an  established  usage  of  a  certain  port 
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by  which  employees  in  the  steam-tug  service 
are  authorized  to  leave  at  any  time,  and  their 
employers  are  permitted  to  discharge  them 
at  any  time,  their  wages  to  be  paid  up  to 
the  time  of  their  leaving,  is  not  unreasonable, 
nor  invalid  as  being  contrary  to  a  positive 
rule  of  law  or  as  against  public  policy. 

21.  The  Rescue,  116  Fed.  380;  The  Pacific, 
18  Fed.  703;  Marsland  v.  The  Yosemite,  18 
Fed.  331. 

A  hiring  at  monthly  wages  imports  that 
the  engagement  is  by  the  month,  terminable 
with  each  month  at  the  option  of  either  party. 
If  the  party  hired  is  discharged  before  the 
termination  of  a  month,  he  may  recover  for 
the  entire  month.  The  Hudson,  12  Fed.  Cas. 
No.  6,831,  Olcott  396. 

22.  Thompson  f.  The  Stacey  Clarke,  54 
Fed.  533 ;  Raymond  v.  The  Ella  S.  Thayer,  40 
Fed.  902,  12  Sawv.  409;  Brown  v.  Hartley,  4 
Fed.  Cas.  No.  2"',009a;  The  William  Cum- 
mings,  29  Fed.  Cas.  No.  17,690,  holding  that 
where  seamen  obtain  their  discharge  by  the 
consul  at  a  foreign  port  through  concerted 
misrepresentations,  but  ultimately  return  to 
the  home  port  in  the  vessel,  they  will  not 
be  allowed  wages  during  the  time  of  deten- 
tion at  the  foreign  port. 

23.  The  Topgallant,  84  Fed.  356;  Wait- 
shoair  v.  The  Craigend,  42  Fed.  175. 

24.  Waitshoair  The  Craigend,  42  Fed. 
175. 

25.  Bates  i\  Seabury,  2  Fed.  Cas.  No.  1,104, 
1  Sprague  433;  Hathaway  v.  Jones,  11  Fed. 
Cas.  No.  6,212,  2  Sprague  56. 

A  provision  in  the  shipping  articles  that 
any  seaman  who  terminates  his  contract  be- 
fore the  end  of  the  voyage  shall  only  receive 
one  dollar  per  month  as  wages  is  reasonable. 
Kelly  V.  The  Topsy,  44  Fed.  631. 

26.  The  Hermine,  12  Fed.  Cas.  No.  6,409,  3 
Sawy.  80. 

Duress. —  Where  a  seaman  is  induced  to 
assent  to  his  discharge,  upon  payment  of  a 
nominal  sum,  from  just  apprehension  of  fu- 
ture ill-treatment,  arising  from  the  miscon- 


SEAMEN 


[35  Cyc]  1215 


I.  Deductions  and  Offsets  —  l.  General  Rules.  Cross  demands  against 
the  claim  of  a  seaman  for  wages  are  not  regarded  with  favor,^^  ordinarily  the  only 
set-offs  allowed  being  those  which  are  part  of  the  contract  on  which  suit  is  brought, 
as  partial  payments  of  wages  and  advances,^^  or  which  operate  by  way  of  dimin- 
ished compensation  for  maritime  services  on  account  of  imperfect  performance, 
misconduct,  or  negligence;  ^®  or  as  a  restitution  in  value  for  damages  sustained  in 
consequence  of  gross  violations  of  the  contract  for  such  services.^^  Debts  or 
liabilities  of  seamen  to  the  master  or  owner  of  a  vessel  for  other  causes  than  these 
cannot  be  set  up  against  their  demand  of  wages.^^    Moreover,  in  order  to  be  avail- 


duct  of  the  master,  such  assent  is  given 
under  a  species  of  duress,  and  is  no  bar  to  a 
recovery  of  the  amount  actually  due  to  him 
at  the  time  of  his  discharge.  Bates  v.  Sea- 
bury,  2  Fed.  Cas.  No.  1,104,  1  Sprague  433. 

27.  The  Mentor,  17  Fed.  Cas.  No.  9,427,  4 
Mason  84;  The  Uncle  Tom,  24  Fed.  Cas.  No. 
14,335,  10  Ben.  234,  holding  that  such  ground 
for  withholding  wages  is  in  effect  inconsistent 
with  those  provisions  of  our  law  which  are 
designed  to  secure  to  the  seamen  their  abso- 
lute right  to  their  wages. 

Wages  earned  by  a  minor,  as  seaman,  are 
only  subject,  in  admiralty,  even  in  a  suit  by 
the  father,  to  such  deductions  and  offsets  aa 
are  authorized  by  or  enforceable  against  the 
minor  himself.  Charges  authorized  by  the 
father,  only,  will  not  be  allowed  as  offsets. 
The  Lucy  Anne,  15  Fed.  Cas.  No.  8,596,  3 
Ware  253. 

Articles  sold  to  seamen  by  the  master  dur- 
ing the  voyage  are  allowed  as  an  offset  to 
wages,  at  a  rate  not  above  ten  per  cent  over 
the  cost  to  the  master. 

A  charge  in  excess  of  that  is  unreasonable 
and  oppressive.— The  Rob  Roy,  30  Fed.  696 
(holding  that  where  a  settlement  was  made 
with  one  of  the  crew,  and  excessive  charges 
were  made  for  whisky  and  tobacco  furnished 
at  the  bar  of  the  boat,  a  court  of  admiralty 
would  not  sanction  the  settlement  or  the 
charges,  but  would  reduce  the  set-off  to  a 
reasonable  allowance  of  these  articles)  ;  The 
Edwin,  23  Fed.  255. 

28.  Gillingham  v.  Charleston  Tow-Boat,  etc., 
Co.,  40  Fed.  649;  Bains  v.  The  James  and 
Catherine,  2  Fed.  Cas.  No.  756,  Baldw.  544; 
The  Hudson,  12  Fed.  Cas.  No.  6,831,  Olcott 
396;  Willard  v.  Dorr,  29  Fed.  Cas.  No.  17,680, 
3  Mason  161.  And  see  Worth  v.  Mumford,  1 
Hilt.  (N.  Y.)  1. 

Where  the  nature  of  the  claims  is  entirely 
different  they  are  not  the  proper  subject  of 
set-off.  The  Uncle  Tom,  24  Fed.  Cas.  No. 
14,335,  10  Ben.  234. 

Where  a  contract  of  service  is  made  in  vio- 
lation of  statute  a  seaman  may  recover  full 
wages  for  the  time  served,  without  deduc- 
tion on  account  of  advance.  The  Troop,  117 
Fed.  557  [affirmed  in  125  Fed.  672,  60  C.  C.  A. 
362]. 

Allotment  of  wages  to  creditor. —  Since  the 
act  of  Feb.  18,  1895,  providing  that  a  shipping 
agreement  made  before  a  shipping  commis- 
sioner for  a  coastwise  voyage  shall  not  in- 
clude the  clause  relating  to  an  allotment  of 
wages,  where  such  an  allotment  is  made  it  is 
invalid,  and  money  paid  under  it  cannot  be 


deducted  from  the  seaman's  wages.  Grossett 
V.  Townsend,  86  Fed.  908,  30  C.  C.  A.  457. 
But  this  rule  cannot  be  urged  to  defeat  re- 
covery by  the  assignee  of  an  advance  note  to 
a  seaman  for  a  month's  wages,  the  wages 
having  thereafter  been  earned,  and  not  paid. 
The  Staghound,  97  Fed.  973. 

29.  Gillingham  v.  Charleston  Tow-Boat,  etc., 
Co.,  40  Fed.  649;  The  Hudson,  12  Fed.  Cas. 
No.  6,831,  Olcott  396;  Willard  v.  Dorr,  29 
Fed.  Cas.  No.  17,680,  3  Mason  161. 

A  seaman  proved  to  be  utterly  incompetent 
and  unskilful  cannot  recover  his  stipulated 
wages  where  the  master  had  no  opportunity 
to  discharge  him  and  employ  another  person 
in  his  place  after  discovering  his  incompe- 
tency. Buena  Vista,  4  Fed.  Cas.  No.  2,105,  3 
Blatchf.  510.  Nor  is  he  entitled  to  the  wages 
of  that  class  of  seamen  to  which  he  properly 
belongs  but  only  to  what  his  services  are 
actually  worth  to  the  owners.  Wheatley  v. 
Hotchkiss,  29  Fed.  Cas.  No.  17,483,  1  Sprague 
225.  But  where  opportunity  for  discharge 
exists,  and  no  action  to  that  end  is  taken  by 
the  master,  a  reduction  in  wages  for  alleged 
incompetency  or  neglect  of  duty  will  not  be 
allowed.  The  Sadie  C.  Sumner,  142  Fed.  611. 
Habitual  drunkenness,  if  it  goes  to  establish 
general  incapacity  to  perform  duty,  is  a 
ground  of  forfeiture  of  wages;  otherwise  it 
goes  only  to  diminish  compensation  for  the 
voyage.  Orne  v.  Townsend,  18  Fed.  Cas.  No. 
10,583,  4  Mason  541. 

Necessity  of  entry  of  offense  in  ship's  log. — 
To  authorize  the  offset  of  a  fine  for  miscon- 
duct or  neglect  of  duty  an  entry  of  the  offense 
is  required  to  be  made  on  the  ship's  log.  U.  S. 
Rev.  St.  (1878)  §  4597,  as  amended  bv  30 
U.  S.  St.  at  L.  761,  c.  28,  §  20  [U.  S.  Cbmp. 
St.  (1901)  p.  3115].  And  see  Healev  v.  The 
Maracaibo,  79  Fed.  809.  But  although  no 
entry  of  the  occurrence  is  made  in  the  log  as 
required,  a  deduction  from  the  wages  of  a 
seaman  by  reason  thereof  may  be  made,  the 
court  being  given  a  discretion  to  receive  other 
evidence  in  such  case.  The  INIarjorv  Brown, 
134  Fed.  999. 

30.  The  Juneau,  113  Fed.  514;  Gillingham 
V.  Charleston  Tow-boat,  etc.,  Co.,  40  Fed. 
649;  The  Hudson,  12  Fed.  Cas.  No.  6,831, 
Olcott  396;  Willard  v.  Dorr,  29  Fed.  Cas.  No. 
17,680,  3  Mason  161. 

31.  The  Hudson,  12  Fed.  Cas.  No.  6,831, 
Olcott  396;  The  Lady  Campbell,  2  Hagg. 
Adm.  14  note. 

The  master  cannot  set  off  the  libellant's 
personal  debt  to  him  against  the  debt  of  the 
ship  to  tlic  libellant.     The  Journeyman,  60 
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able,  the  set-off  must  be  specially  pleaded,^^  and  the  facts  stated  must  constitute 
a  cause  of  action  against  the  seaman  singly .^^ 

2.  Sick  or  Disabled  Seamen.  Where  a  seaman  is  unable  to  perform  duty  during 
a  part  of  the  voyage  by  reason  of  sickness,  he  is  entitled  to  full  wages  for  the 
whole  voyage,^*  notwithstanding  the  sickness  may  have  begun  before  he  signed 
the  articles,  if  he  had  entered  on  the  service,^^  or  that  the  sickness  may  have  had 
its  origin  in  some  previous  injury  or  infection,  not  occasioned  by  his  own  fault, 
provided  he  had  acted  in  good  faith,  and  without  fraudulent  misrepresentation 
or  concealment ;  but  in  case  of  illness  by  his  own  fault  a  seaman  is  not  entitled 
to  his  wages  during  the  time  he  does  not  do  duty.^^  So,  in  case  of  an  injury 
received  in  the  service  of  the  ship,  a  seaman  is  entitled  to  wages  to  the  end  of  the 
voyage,^^  or  to  the  time  of  his  return,  not  exceeding  the  length  of  the  voyage; 


Fed.  295.  But  where  the  master  is  authorized 
to  pay  a  debt  contracted  by  a  seaman,  it  has 
been  held  that  he  is  entitled  to  deduct  the 
amount  so  paid  from  his  wages.  The  Cold 
Stream,  6  Fed.  Cas.  No.  2,972,  4  Sawy.  172. 

An  indebtedness  for  a  house  cannot  be 
pleaded  in  admiralty  as  a  set-off  to  a  claim 
for  unpaid  wages  as  pilot  and  carpenter  of  a 
vessel,  in  the  absence  of  an  allegation  that  it 
was  agreed  that  the  work  performed  as  pilot 
and  carpenter  should  be  taken  in  payment 
for  such  house.  The  Two  Brothers,  4  Fed. 
158. 

32.  White  f.  The  Ranier,  45  Fed.  773. 

33.  White      The  Ranier,  45 "Fed.  773. 

34.  Highland  The  Harriet  C.  Kerlin,  41 
Fed.  222;  Neilson  v.  The  Laura,  17  Fed.  Cas. 
No.  10,092,  2  Sawy.  242;  Chandler  v.  Grieves, 

2  H.  Bl.  606  note,  6  T.  R.  325  note,  3  Rev. 
Rep.  525,  101  Eng.  Reprint  576. 

Indebitatus  assumpsit  lies  to  recover  the 
wages  for  the  whole  voyage  of  a  seaman,  who 
had  signed  shipping  articles,  was  taken  sick 
in  the  service  of  defendant,  and  was  left 
in  another  port,  unable  to  rejoin  the  ship, 
provided  he  received  no  wages  in  returning 
in  another  ship.  Sykes  v.  Summerel,  2  Browne 
(Pa.)  225. 

Full  wages  mean  the  aggregate  amounts  of 
all  the  monthly  sums,  which  would  have  ac- 
crued, upon  the  completion  of  the  voyage. 
Sims  V,.  Jackson,  22  Fed.  Cas.  No.  12,890,  1 
Pet.  Adm.  157,  1  Wash.  414;  Chandler  v. 
Grieves,  2  H.  Bl.  606  note,  6  T.  R.  325  note, 

3  Rev.  Rep.  525,  101  Eng.  Reprint  576. 

35.  Neilson  The  Laura,  17  Fed.  Cas.  No. 
10,092,  2  Sawy.  242. 

36.  Chandler  v.  The  Annie  Buckman,  5  Fed. 
Cas.  No.  2,591a  (holding  that  when  a  sea- 
man, being  in  a  diseased  state  unknown  to 
the  master  and  owners,  ships  as  an  able  man, 
he  is  not  entitled  to  recover  wages  during 
the  time  of  his  disability)  ;  Neilson  Vi.  The 
Laura,  17  Fed.  Cas.  No.  10,092,  2  Sawy. 
242. 

37.  Chandler  i;.  The  Annie  Buckman,  5  Fed. 
Cas.  No.  2,591a;  Johnson  n.  Huckins,  13  Fed. 
Cas.  No.  7,390,  1  Sprague  67 ;  Walton  v.  The 
Neptune,  29  Fed.  Cas.  No.  17,135,  1  Pet.  Adm. 
142. 

Wages  paid  a  substitute,  during  a  part  of 
the  time  the  libellant  was  off  duty,  cannot  be 
charged  to  him,  his  wages  for  the  same  period 
being  already  deducted,  nor  can  the  claim  for 
delay,  by  reason  of  the  loss  of  his  services, 
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during  the  remainder  of  that  time.  Johnson 
V.  Huckins,  13  Fed.  Cas.  No.  7,390,  1  Sprague 
67. 

38.  Olsen  i\  Whitney,  109  Fed.  80;  The 
Robert  C.  McQuillen,  91  Fed.  688;  The  City 
of  Alexandria,  17  Fed.  390;  Longstreet  v. 
The  R.  R.  Springer,  4  Fed.  671;  The  Cortes, 
6  Fed.  Cas.  No.  3,258,  6  Ben.  288 ;  Jackson  v. 
The  Fleta,  13  Fed.  Cas.  No.  7,135;  The  North 
America,  18  Fed.  Cas.  No.  10,314,  5  Ben. 
486;  Chandler  v.  Grieves,  2  H.  Bl.  606  note, 
6  T.  R.  325  note,  3  Rev.  Rep.  525,  101  Eng. 
Reprint  576. 

Illness  caused  by  bad  food  is  an  injury  in 
the  service  of  the  ship  within  17  &  18  Vict, 
e.  104,  §  228,  subs.  1.  Board  of  Trade  v. 
Sundholm,  4  Aspin,  196,  41  L.  T.  Rep.  N.  S. 
469. 

The  fact  that  a  seaman  at  the  time  of  his 
employment  was  an  escaped  convict,  and  sub- 
ject to  recapture,  did  not  deprive  him  of  the 
rights  which  ordinarily  arise  from  such  em- 
ployment; and  where  he  was  injured  in  the 
service,  and  in  consequence  left  the  vessel  be- 
fore the  expiration  of  his  term  of  service, 
and  was  subsequently  captured  and  reimpris- 
oned  before  the  expiration  of  such  term,  he  is 
entitled  to  wages  to  the  time  of  his  recapture. 
McCarron  v.  Dominion  Atlantic  R.  Co.,  134 
Fed.  762. 

Contributory  negligence  on  the  part  of  the 
seaman  injured  does  not  debar  him  from  re- 
covering his  full  wages  (The  Robert  C.  Mc- 
Quillen, 91  Fed.  688;  Davidson  v.  City  of  St. 
Louis,  56  Fed.  720;  Paulson  v.  The  Governor 
Ames,  55  Fed.  327;  The  Truro,  31  Fed.  158; 
The  City  of  Alexandria,  17  Fed.  390),  unless 
it  is  wilful,  gross,  or  inexcusable,  in  which 
case  the  expense  of  his  cure  may  be  charged 
against  his  wages  (The  Truro,  supra;  City 
of  Alexandria,  supra ) . 

In  case  of  injury  by  the  fault  or  neglect  of 
the  officers,  it  has  been  held  that  a  seaman  is 
entitled  to  full  wages  until  restored  without 
reference  to  the  length  of  the  voyage.  The 
Centennial,  10  Fed.  397,  4  Woods  50;  Myers 
V.  The  Lizzie  Hopkins,  17  Fed.  Cas.  No.  9,993, 
1  Woods  170.  But  see  Paulson  v.  The  Gover- 
nor Ames,  55  Fed.  327;  The  City  of  Alexan- 
dria, 17  Fed.  390,  in  both  of  which  cases  it  is 
held  that  a  seaman  injured  through  the  negli- 
gence of  the  ship's  officers  is  entitled  to  re- 
cover wages  only  to  the  end  of  the  voyage. 

3Q.  Gallon  v.  Williams,  4  Fed.  Cas.  No. 
2,324,  2  Lowell  1. 
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or  for  the  term  of  his  shipment,  where  that  extends  beyond  the  termination  of 
the  voyage.''*^  Where  a  sick  or  disabled  seaman  is  left  by  the  master  in  a  foreign 
port,  he  is  entitled  to  his  wages  up  to  the  end  of  the  voyage, or  until  his  return 
home,"*^  deducting  wages  actually  earned  on  the  return  voyage.^^ 

3.  Necessity  of  Furnishing  Account  of  Wages  and  Deductions.  By  statute, 
both  in  the  United  States,''^  and  in  England, the  master  is  required  to  furnish 
to  seamen  or  to  the  shipping  commissioner  an  account  of  wages  and  deductions 
to  be  made  therefrom  within  a  specified  time  before  paying  off  or  discharging  the 
former.^® 

J.  Forfeiture  and  Fines  —  l.  Grounds  —  a.  In  General.  While  forfeitures 
of  wages  previously  earned  are  imposed  upon  seamen  for  acts  of  misconduct, 
they  are  not  looked  upon  with  favor  by  the  courts,*^  nor  imposed  for  trivial 
offenses, nor  upon  mere  suspicion,  but  only  upon  positive  evidence,^®  for  for- 
feitures are  primarily  imposed  not  merely  as  compensation  to  the  owner  for  loss, 
but  as  a  punishment  to  the  seamen. But  although  seamen  who  have  not  signed 
shipping  articles  are  not  liable  to  forfeitures  provided  for  by  the  statutes  of  the 
United  States,  they  are  liable  to  forfeitures  prescribed  by  the  maritime  law.^^ 

b.  Loss  or  Injury  to  Vessel  or  Cargo.  Seamen  are  generally  held  to  be 
liable  out  of  their  wages  for  damages  or  loss  to  the  vessel  caused  by  their  negligence 


40.  McCarron  r.  Dominion  Atlantic  R.  Co., 
134  Fed.  762;  Longstreet  i'.  The  R.  R. 
Springer,  4  Fed.  671. 

41.  Heynsolm  v.  Merriman,  1  Fed.  728; 
Nevitt  r.  Clarke,  18  Fed.  Cas.  No.  10,138, 
Olcott  316. 

Refusal  to  rejoin  ship. —  A  seaman,  left  sick 
in  a  foreign  port,  who  refused  to  rejoin  the 
ship  when  able  to  do  so,  will  not  be  allowed 
wages  beyond  the  time  of  such  refusal.  Wil- 
liams f.  The  Hope,  29  Fed.  Cas.  No.  17,721, 
1  Pet.  Adm.  138. 

Under  the  British  law,  where  an  injured 
seaman  is  left  behind  in  a  foreign  port,  his 
wages  stop.  The  Magna  Charta,  16  Fed. 
Cas.  No.  8,953,  2  Lowell  136. 

42.  Heynsohn  v.  Merriman,  1  Fed.  728; 
Harris  v.  Capen,  11  Fed.  Cas.  No.  6,118. 

43.  Harris  v.  Capen,  11  Fed.  Cas.  No. 
6,118. 

44.  U.  S.  Rev.  St.  (1878)  §  4550  [U.  S. 
Comp.  St.  (1901)  p.  3089]. 

45.  Merchant  Shipping  Act  (1854),  §  171. 

46.  Stevenson  v.  Hare,  23  Fed.  Cas.  No. 
13,416,  2  Sawy.  583  (holding  that  the  "de- 
ductions "  referred  to  are  deductions  to  be 
made  from  wages  to  be  paid,  such  as  ad- 
vances, money  furnished  during  the  voyage, 
supplies  from  the  slop  chest,  and  that  the 
expenses  occasioned  by  a  desertion  are  not 
treated  by  the  act  as  "  deductions "  to  be 
allowed  the  master;  they  are  charges,  to  the 
payment  of  which  the  wages  forfeited  are  "  in 
the  first  instance  to  be  applied,"  and  the 
"  balance  "  only  is  to  be  paid  to  the  commis- 
sioner) ;  The  Highland  Chief,  [1892]  P.  76, 
7  Aspin.  176,  61  L.  J.  P.  D.  &  Adm.  51,  66 
L.  T.  Rep.  N.  S.  468,  40  Wkly.  Rep.  416 
(holding  that  where  a  seaman's  wages  are  re- 
duced for  alleged  drunkenness  and  incapacity, 
such  alteration  of  wages  is  not  a  deduction 
therefrom  within  the  meaning  of  the  statute). 

47.  The  A.  M.  Baxter,  93  Fed.  479  (where 
in  a  suit  for  seamen's  wages,  although  the 
seamen  had  been  guilty  of  misconduct  that 
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would  ordinarily  have  rendered  them  liable 
to  a  forfeiture  of  wages,  the  court  refused 
to  decree  the  forfeiture  because  the  answer 
failed  to  demand  it)  ;  The  Cadmus  t.  Mat- 
thews, 4  Fed.  Cas.  No.  2,282,  2  Paine  229; 
Gifford  V.  Kollock,  10  Fed.  Cas.  No.  5,409,  3 
Ware  45;  The  Lilian  M.  Vigus,  15  Fed.  Cas. 
No.  8,346,  10  Ben.  385;  The  Rovena,  20  Fed. 
Cas.  No.  12,090,  1  Ware  313. 

48.  The  Alps,  19  Fed.  139,  holding  also 
that  under  the  law  of  England  fines  may  be 
imposed  on  seamen  only  when  the  shipping 
articles  contain  stipulations  permitting  their 
imposition. 

49.  Krueger  v.  The  John  and  Winthrop,  84 
Fed.  503,  holding  that  the  mere  fact  that  the 
master  suspended  seamen  from  duty,  and  im- 
prisoned them,  in  good  faith,  on  suspicion  of 
an  intent  to  burn  the  vessel,  is  not  ground 
for  forfeiting  their  wages,  if  they  in  fact 
were  not  guilty. 

Effect  of  examination  by  consul. —  The  fact 
that  the  charge  of  misconduct  has  been  ex- 
amined by  a  consul  with  a  view  to  send  the 
seaman  home  for  trial  will  not  preclude  a  sea- 
man for  claiming  wages.  The  Paul  Revere, 
10  Fed.  156. 

50.  The  Florence,  9  Fed.  Cas.  No.  4,881. 

51.  Jameson  r.  The  Regulus,  13  Fed.  Cas. 
No.  7,198,  1  Pet.  Adm.  212. 

52.  Fogerty  v.  Pratt,  9  Fed.  Cas.  No.  4,896 
(holding  that  where  the  mates  and  crew  of  a 
vessel  discharge  ballast  into  a  lighter  or 
barge  so  carelessly  as  to ,  overload  her  on  one 
side,  and  cause  her  to  sink,  they  are  liable  to 
the  owner  for  the  loss)  ;  Mariners  r.  The 
Washington,  16  Fed.  Cas.  No.  9.086,  1  Pet. 
Adm.  219  (holding,  however,  that  the  vessel 
owner  cannot  retain  wages  of  the  crew  as  a 
contribution  for  injuries  from  a  collision  al- 
leged to  have  been  caused  by  their  negli- 
gence, until  after  the  legal  liability  is  estab- 
lished ) . 

Obedience  to  orders  as  excuse  for  negli- 
gence.—  Mariners  are  not  required  to  obey  all 
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or  misconduct, and  for  the  value  of  articles  belonging  to  the  vessel  stolen  or 
embezzled  by  them,^*  or  lost  through  their  inattention  or  carelessness;  and  when 
the  fault  is  not  clearly  fixed  on  any  particular  person  or  persons  connected  with 
the  ship  all  must  contribute,  the  master  included,  in  the  ratio  of  their  wages,^® 
except  those  that  prove  their  innocence.^^ 

c.  Miseonduet  and  Disobedience.  Misconduct  on  the  part  of  a  seaman  sufficient 
to  work  a  forfeiture  of  wages  must  be  misconduct  of  such  gravity  as  to  render 
the  seaman's  discharge  imperatively  necessary  to  the  safety  of  the  ship,  and 
the  due  preservation  of  discipline;  a  forfeiture  will  not  be  decreed  because  of 
trivial  acts  of  misconduct,  such  as  a  single  act  of  disobedience,^®  threatening  to 


orders  unconditionally;  but  it  is  their  right 
and  duty,  when  they  believe  that  work  is 
being  done  in  an  improper  or  dangerous  man- 
ner, to  call  their  officers'  attention  thereto, 
and  remonstrate  with  them.  If  they  fail  to 
do  so,  they  are  liable  with  the  officers  for  a 
resulting  loss.  Fogerty  r.  Pratt,  9  Fed.  Cas. 
No.  4,896. 

Set-off. —  The  loss  caused  by  a  seaman's  neg- 
ligence or  misconduct  may  be  set  off  in  an 
action  by  the  seaman  for  wages.  The  Hud- 
son, 12  Fed.  Cas.  No.  6,831,  Olcott  396;  The 
New  Phcenix,  2  Hagg.  Adm.  420.  See  Thorne 
i\  White,  23  Fed.  Cas.  No.  13,989,  1  Pet.  Adm. 
168. 

Liability  to  master. —  The  master  may  re- 
imburse himself  out  of  the  seamen's  wages  for 
loss  by  their  fault.  Anonymous,  1  Ld.  Raym. 
650,  91  Eng.  Reprint  1334. 

53.  Brown  f.  The  Neptune,  4  Fed.  Cas.  No. 
2,022,  Gilp.  89  (where  a  vessel  was  detained 
in  port  by  the  wrongful  absence  of  a  seaman, 
a  deduction  from  his  wages  was  allowed  for 
the  amount  of  loss  actuallj'^  sustained)  ;  Ma- 
comber  f.  Thompson,  16  Fed.  Cas.  No.  8,919, 
1  Sumn.  384. 

54.  Alexander  v.  Galloway,  1  Fed.  Cas.  No. 
167,  Abb.  Adm.  261;  The  Florence,  9  Fed. 
Cas.  No.  4,881;  Williams  %.  Waterman,  29 
Fed.  Cas.  No.  17.745.  But  see  Anderson  v. 
The  Solon,  1  Fed.  Cas.  No.  363,  Crabbe  17 
( holding,  however,  where  a  mariner,  by  direc- 
tion of  the  mate,  during  the  permanent  ab- 
sence of  the  captain,  sold  a  part  of  the  cargo 
to  procure  necessary  provisions  for  the  vessel, 
he  did  not  commit  such  embezzlement  as 
would  amount  to  a  forfeiture  of  his  wages)  ; 
The  Beaver,  3  C.  Rob.  92  (where  wages  were 
decreed  a  seaman,  although  he  had  stolen 
from  the  ship,  and  because  he  had  been 
wrongfully  discharged  and  had  been  put  on 
shore  in  violation  of  a  statute ) . 

Trivial  depredations  on  the  ship's  property 
such  as  taking  three  bottles  of  beer  does  not 
of  itself  forfeit  seamen's  wages.  Olsen  v.  The 
Ed-win  Post,  6  Fed.  314. 

55.  Brown  X).  The  Neptune,  4  Fed.  Cas. 
No.  2,022,  Gilp.  89;  Conner  i;.  Levering,  6 
Fed.  Cas.  No.  3,114,  2  Cranch  C.  C.  163;  Ed- 
wards v.  Sherman,  8  Fed.  Cas.  No.  4,298, 
Gilp.  461;  Mariners  v.  Kensington,  16  Fed. 
Cas.  No.  9,085,  1  Pet.  Adm.  239;  Matthew  v. 
Chase,  16  Fed.  Cas.  No.  9,283a  (where  it  is 
held,  however,  that,  although  it  might  be 
implied  from  his  office  that  a  mate  was  in 
charge  of  a  vessel  and  intrusted  with  re- 
ceiving or  unloading  a  cargo,  yet  he  cannot 
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be  charged  with  a  deficiency  in  the  cargo  in 
the  absence  of  evidence  that  he  was  put  to 
that  duty  or  proof  that  cargo  was  lost)  ; 
Scharlock  The  Globe,  21  Fed.  Cas.  No. 
12,439,  Crabbe  278 ;  The  Tusker,  24  Fed.  Cas. 
No.  14,274,  1  Sprague  71;  The  Duchess  of 
Kent,  1  W.  Rob.  283. 

56.  Fogerty  v.  Pratt,  9  Fed.  Cas.  No.  4,896 ; 
Mariners  i;.  Kensington,  16  Fed.  Cas.  No. 
9,085,  1  Pet.  Adm.  239 ;  Spurr  v.  Pearson,  22 
Fed.  Cas.  No.  13,268,  1  Mason  104;  Sullivan 
1-.  Ingraham,  23  Fed.  Cas.  No.  13,595,  Bee 
182;  Wilson  i".  The  Belvidere,  30  Fed.  Cas. 
No.  17,790,  1  Pet.  Adm.  258.  But  see  Thomp- 
son v.  Collins,  1  B.  &  P.  N.  R.  347. 

57.  Lewis  f.  Davis,  3  Johns.  (N.  Y.)  17 
(holding  that  when  the  loss  is  attributable 
to  particular  persons  they  alone  are 
liable  and  that  the  crew  are  not  liable  to 
contribute  out  of  their  wages  to  make  good 
the  loss)  ;  Edwards  'C.  Sherman,  8  Fed.  Cas. 
No.  4,298,  Gilp.  461 ;  Knap  'C.  The  Eliza  and 
Sarah,  14  Fed.  Cas.  No.  7,873,  1  Pet.  Adm. 
200;  Sullivan  Ingraham,  23  Fed.  Cas.  No. 
13,595,  Bee  182.  But  see  Crammer  v.  The 
Fair  American,  6  Fed.  Cas.  No.  3,347,  1  Pet. 
Adm.  242,  where  it  is  held  that  a  seaman 
absent  during  the  time  of  an  embezzlement 
on  board  a  ship  is  not  excused  from  con- 
tribution. 

58.  The  Maria,  16  Fed.  Cas.  No.  9,074, 
Blatchf.  &  H.  331  (where  it  is  held  that  mis- 
conduct in  a  seaman  will  not  be  punished 
by  an  absolute  forfeiture  of  his  wages  and 
of  his  effects  on  board,  unless  it  be  con- 
tinued or  repeated,  or,  if  occurring  but  once, 
be  of  a  highly  aggravated  character)  ;  The 
Blake,  1  W.  Rob.  73. 

The  mate  may  forfeit  his  wages  by  fraud- 
ulent, unfaithful,  and  illegal  practice;  by 
gross  and  repeated  negligence,  or  flagrant, 
wilful,  and  unjustifiable  disobedience;  by  in- 
capacity, brought  on  by  his  own  fault,  to 
perform  his  duty;  or  by  palpable  want  of 
skill  in  his  profession.  Atkyns  v.  Burrows, 
2  Fed.  Cas.  No.  618,  1  Pet.  Adm.  244. 

Misconduct  sufficient  to  justify  discharge 
see  supra,  III,  B,  1,  a. 

59.  Russell  v.  The  Twilight,  43  Fed.  320; 
Olsen  V.  The  Edwin  Post,  6  Fed.  314;  The 
Almatia,  1  Fed.  Cas.  No.  254;  Drysdale  v. 
The  Ranger,  7  Fed.  Cas.  No.  4,097,  Bee  148; 
Martin  v.  The  William,  16  Fed.  Cas.  No. 
9,171;  Orne  v.  Townsend,  18  Fed.  Cas.  No. 
10,583,  4  Mason  541;  The  Pioneer,  19  Fed. 
Cas.  No.  11,177,  Deady  72;  The  Beaver,  3 
C.  Rob.  92. 
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desert/*^  drunkenness,  unless  of  such  character  as  continuously  interferes  with  the 
performance  of  services,^^  or  using  insulting  language  to  the  master.^-  But  for- 
feiture will  be  imposed  for  mutinous  conduct/-'  attempt  to  create  a  revolt/"  smug- 
gling/^ altering  or  deranging  the  machinery/*'  or  other  flagrant  acts  of  disobedience 
or  persistent  refusal  to  perform  duty/^  such  as  assault  upon  the  master.®^ 

d.  Desertion —  (i)  Under  Maritime  Law.  Desertion  by  a  seaman  works 
a  forfeiture  of  wages  previously  earned/^  the  extent  of  the  forfeiture  imposed, 


Particularly  where  disobedience  is  justified. 

—  Rebetto  v.  How,  44  Mo.  52 ;  Dixon  v.  The 
Cyrus,  7  Fed.  Cas.  No.  3,930,  2  Pet.  Adm. 
407;  The  Moslem,  18  Fed.  Cas.  No.  9,875, 
Olcott  289;  The  Tarquin,  23  Fed.  Cas.  No. 
13,755,  2  Lowell  358;  Sibery  r.  Connelly,  10 
Aspin.  330,  96  L.  T.  Rep.  N.  S.  140,  23  T. 
L.  R.  257  (where  a  seaman  who  refused  to 
perform  services  on  the  ground  that  the  vessel 
was  carrying  contraband  of  war  to  a  port 
of  one  of  two  nations  that  were  at  war  was 
held  not  to  have  forfeited  his  wages)  ;  Train 
V.  Bennett,  3  C.  &  P.  3,  14  E.  C.  L.  420,  M. 
&  M.  82. 

60.  Hart  r.  Otis,  11  Fed.  Cas.  No.  6,154, 
Crabbe  52. 

61.  The  Jasper,  13  Fed.  Cas.  No.  7,228,  3 
Ware  296;  The  Maria,  16  Fed.  Cas.  No.  9,074, 
Blatchf.  &  H.  331;  Matthew  v.  Chase,  16  Fed. 
Cas.  No.  9,283a;  The  Ealing  Grove,  2  Hagg. 
Adm.  15;  The  Lady  Campbell,  2  Hagg.  Adm. 
5;  The  New  Phoenix,  1  Hagg.  Adm.  198; 
Robinett  v.  The  Exeter,  2  C.  Rob.  261. 

62.  The  Superior,  22  Fed.  927. 

63.  McKenna  v.  The  Shawnee,  45  Fed.  769 ; 
The  Mary  Ann,  16  Fed.  Cas.  No.  9,194,  Abb. 
Adm.  270;  The  Moslem,  17  Fed.  Cas.  No. 
9,875,  Olcott  289 ;  Relf  v.  The  Maria,  20  Fed. 
Cas.  No.  11,692,  1  Pet.  Adm.  186;  The  Susan, 
2  Hagg.  Adm.  229  note. 

Mutiny  as  a  crime  see  infra,  XI,  A. 

64.  The  Mentor,  17  Fed.  Cas.  No.  9,427,  4 
Mason  84.  But  see  Airey  i*.  The  Ann  C. 
Pratt,  1  Fed.  Cas.  No.  113a  [affirmed  in  1 
Fed.  Cas.  No.  114,  1  Curt.  395]. 

Attempt  to  make  a  revolt  as  a  crime  see 
infra,  XI,  A. 

65.  Scott  V.  Russell,  21  Fed.  Cas.  No. 
12,546,  Abb.  Adm.  258.  But  see  The  Horace 
E.  Bell,  12  Fed.  Cas.  No.  6,702,  3  Ware  236 
(where  it  is  held  that,  although  smuggling 
on  the  part  of  seamen  is  a  grave  offense,  it 
is  not  imperative  on  the  part  of  the  court  to 
forfeit  their  whole  wages,  and  the  law  may 
be  satisfied  with  a  fine)  ;  The  Prince  Fred- 
erick, 2  Hagg.  Adm.  394  (where  the  fact  that 
contraband  goods  were  found  in  the  fore- 
castle, and  this  by  a  clause  in  the  shipping 
articles  had  been  made  a  cause  of  forfeiture 
of  wage,  was  held  not  to  cause  a  forefeiture 
of  a  seaman's  wages,  where  he  was  not 
proved  to  have  been  guilty  of  the  offense ) . 

66.  The  John  Martin,  13  Fed.  Cas.  No. 
7,358,  Brown  Adm.  149 ;  The  Magnet,  16  Fed. 
Cas.  No.  8,955,  Brown  Adm.  547. 

Or  drawing  fires  of  the  engine. — ^Marsland 
V.  The  Yosemite,  18  Fed.  331. 

67.  The  St.  Paul,  133  Fed.  1002;  The  Ga- 
lina,  6  Fed.  927;  Gladding  r.  Constant,  10 
Fed.  Cas.  No.  5,468,  1  Sprague  73  (holding, 
however,   that   there    is   no   inflexible  rule 


requiring  a  forfeiture  for  every  wrongful 
refusal  to  do  duty,  the  court  must  look  into 
the  circumstances  of  each  case  and  exercise 
its  discretion)  ;  Swift  r.  The  Happy  Return. 
23  Fed.  Cas.  No.  13,697,  1  Pet.  Adm.  253 
(holding  that  wages  may  be  declared  for- 
feited for  a  refusal  to  unload  and  reload 
cargo  on  the  voyage,  but  not  for  such  refusal 
at  the  last  port  of  delivery)  ;  The  Tarquin, 
23  Fed.  Cas.  No.  13,755,  2  Lowell  358.  See 
also  The  Alps,  19  Fed.  139;  The  Palledo,  18 
Fed.  Cas.  No.  10,677,  3  Ware  321. 

68.  Buck  V.  Lane,  12  Serg.  &  R.  (Pa.) 
266;  The  Olive  Chamberlain,  18  Fed.  Cas. 
No.  10,491,  1  Sprague  9;  Sprague  v.  Kain, 
22  Fed.  Cas.  No.  13,250,  Bee  184,  where  only 
half  a  seaman's  wages  were  decreed  forfeited 
for  the  offense  of  striking  the  master  because 
the  latter  had  inflicted  other  punishment  for 
the  offense  which  prevented  the  court  from 
decreeing  a  forfeiture  of  the  whole.  But  see 
Thome  v.  White,  23  Fed.  Cas.  No.  13,989,  1 
Pet.  Adm.  168,  holding  that  broils,  assaults 
on,  or  resistance  to  masters  do  not  ordinarily 
without  more  serious  fault,  operate  to  forfeit 
wages. 

69.  Louisiana. — -Baldwin  f.  Bennett,  6  Rob. 
311. 

Mame.— Noble  v.  Steele,  42  Me.  518; 
Spencer  t\  Eustis,  21  Me.  519,  38  Am.  Dec. 
277. 

Virginia. —  Cavan  v.  Morton,  3  Call  228. 

United  States. —  Steindl  v.  The  Ladv  Fur- 
ness,  84  Fed.  679;  Disbrow  v.  The  'Walsh 
Brothers,  36  Fed.  607;  The  Alvena,  22  Fed. 
861;  Welcome  v.  The  Yosemite,  18  Fed.  383; 
The  Galina,  6  Fed.  927;  Bordman  r.  The 
Elizabeth,  3  Fed.  Cas.  No.  1,657,  1  Pet.  Adm. 
128;  Burton  v.  Salter,  4  Fed.  Cas.  No.  2,218, 
Brunn.  Col.  Cas.  623;  The  Cadmus  r.  Mat- 
thews, 5  Fed.  Cas.  No.  2,282,  2  Paine  229 
[reversing  4  Fed.  Cas.  No.  2,280,  Blatchf. 
&  H.  139]  ;  Coffin  f.  Jenkins,  5  Fed.  Cas.  No. 
2,948,  3  Story  108;  The  Ericson,  8  Fed.  Cas. 
No.  4,510,  3  Sawy.  559;  Gifford  v.  Kollock, 
10  Fed.  Cas.  No.  5,409,  3  Ware  45;  The 
Magnet,  16  Fed.  Cas.  No.  8,955,  Brown  Adm. 
547;  The  Merrimac,  17  Fed.  Cas.  No.  9,474, 
1  Pen.  490;  The  Philadelphia,  19  Fed.  Cas.  No. 
11,084,  Olcott  216;  The  Rovena.  20  Fed.  Cas. 
No.  12,090,  1  Ware  313;  Smith  r.  The  Utica, 
22  Fed.  Cas.  No.  13,123;  The  Swallow.  23 
Fed.  Cas.  No.  13,664,  Olcott  4.  holding  this 
to  be  true  of  seamen  employed  by  the  month. 
See  also  Herron  r.  The  Peggy.  12  Fed.  Cas. 
No.  6,427,  Bee  57. 

England. —  The  Jupiter,  2  Hagg.  Adm.  221; 
The  Buhner,  1  Hagg.  Adm.  163^  Anon>nnous, 
1  Ld.  Ravm.  639,^91  Eng.  Reprint  1328.  12 
Mod.  442]  88  Eng.  Reprint  1438. 

See  43  Cent.  Dig.  tit.  "  Seamen,"  §  104. 
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however,  being  discretionary  with  the  court the  desertion,  to  justify  a  forfeiture, 
being  a  quitting  of  the  ship  and  her  service  not  only  without  leave  and  against 
the  duty  of  the  party,  but  with  an  intent  not  to  return  again  to  ship's  duty.^^ 
The  desertion  must  be  during  the  voyage,'^  and  it  must  appear  that  the  seaman 
was  bindingly  engaged  on  the  vessel  for  a  valid  engagement. '^^  Where  absence  is 
caused  without  fault  of  the  seaman,  it  is  not  desertion,'*  nor  where  a  seaman 


70.  The  Balize,  2  Fed.  Cas.  No.  809,  Brown 
Aclm.  424;  Coffin  v.  Jenkins,  5  Fed.  Cas.  No. 
2,948,  3  Story  108;  Gifford  v.  Kollock,  10 
Fed.  Cas.  No.  5,409,  3  Ware  45;  Hanson  t\ 
Rowell,  11  Fed.  Cas.  No.  6,043,  1  Sprague 
117;  Lovrein  f.  Thompson,  15  Fed.  Cas.  No. 
8,557,  1  Sprague  355 ;  Swain  t;.  Howland,  23 
Fed.  Cas.  No.  13,661,  1  Sprague  424.  See 
also  Coffin  r.  Shaw,  5  Fed.  Cas.  No.  2,951 
^affirming  5  Fed.  Cas.  No.  2,952,  3  Ware  82]. 

Minors. —  Where  a  minor,  witli  the  consent 
of  his  fatlier,  shipped  as  a  seaman,  but  de- 
serted during  the  voyage  after  he  had  be- 
come of  age,  such  desertion  does  not  forfeit  liis 
father's  riglit  to  wages  earned  during  minor- 
ity. Coffin  f.  Sliaw,  5  Fed.  Cas.  No.  2,951 
laffirming  5  Fed.  Cas.  No.  2,952,  3  Ware  82]. 

Extent  of  forfeiture  see  fn/ra,  VI,  J,  2. 

71.  The  Lizzie  M.  Dun,  30  Fed.  927;  Brink 
f.  Lyons,  18  Fed.  605;  Welcome  v.  The  Yose- 
mite,  18  Fed.  383;  The  Galina,  6  Fed.  927; 
Antone  v.  Hicks,  1  Fed.  Cas.  No.  493,  2 
Lowell  383  (holding,  where  a  seaman  became 
separated  from  his  vessel  through  no  fault 
of  his  own,  that  he  was  not  guilty  of  de- 
sertion )  ;  The  Baloze,  2  Fed.  Cas.  No.  809, 
Brown  Adm.  424;  Borden  v.  Hiern,  3  Fed. 
Cas.  No.  1,655,  Blatchf.  &  H.  293  (holding 
that  a  temporary  and  open  absence  by  a  sea- 
man without  objection  from  the  master,  in 
an  intermediate  port,  while  the  vessel  is  dis- 
charging and  taking  her  cargo,  is  not  de- 
sertion) ;  The  Catawanteak,  5  Fed.  Cas.  No. 
2,510,  2  Ben.  189;  Cloutman  f.  Tunison,  5 
Fed.  Cas.  No.  2,907,  1  Sumn.  373;  Coffin  v. 
Jenkins,  5  Fed.  Cas.  No.  2,948,  3  Story  108; 
The  Crusader,  6  Fed.  Cas.  No.  3,456,  1  Ware 
448;  The  John  Martin,  13  Fed.  Cas.  No. 
7,357;  Piehl  t;.  Balchen,  19  Fed.  Cas.  No. 
11,137,  Olcott  24;  The  Rovena,  20  Fed.  Cas. 
No.  12,090,  1  Ware  313;  Ruddy  v.  The  Golden 
State,  20  Fed.  Cas.  No.  12,111;  The  Swallow, 
23  Fed.  Cas.  No.  13,665,  Olcott  334;  The 
Union  v.  Jansen,  24  Fed.  Cas.  No.  14,348, 
2  Paine  277  {reversing  24  Fed.  Cas.  No. 
14,347,  Blatchf.  &  H.  545];  The  Pearl,  5 
C.  Rob.  224;  The  Jupiter,  2  Hagg.  Adm. 
221;  The  Bulmer,  1  Hagg.  Adm.  163. 

Imprisoned  seamen. —  In  order  to  charge  a 
seaman,  imprisoned  by  the  master,  for  a  re- 
fusal to  return  to  duty,  the  master  is  re- 
quired to  ascertain  before  leaving  port 
whether  the  seaman  is  willing  to  return  to 
duty.  The  Maria,  16  Fed.  Cas.  No.  9,074, 
Blatchf.  &  H.  331. 

SufSciency  of  evidence. —  Evidence  suffi- 
dent  to  show  desertion  see  Welcome  v.  The 
Yosemite,  18  Fed.  383;  Coffin  v.  Jenkins,  5 
Fed.  Cas.  No.  2,948,  3  Story  108;  The  Eric- 
son,  8  Fed.  Cas.  No.  4,510,  3  Sawy.  559,  hold- 
ing that  where  a  seaman,  against  the  orders 
of  the  master,  and  knowing  that  tjie  ship  was 
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about  to  sail,  went  ashore  and  failed  to  re- 
turn to  the  ship,  and  subsequently  when 
approached  by  the  master  broke  away  from 
his  custody,  and  where  it  appeared  that  fur- 
ther delay  would  have  imperiled  the  ship, 
this  conduct  amounts  to  desertion.  Eviderrce 
held  insufficient  see  Brink  i;.  Lyons,  18  Fed. 
605  (holding  that,  where  an  assistant  engi- 
neer of  a  steamer,  knowing  that  she  was  on 
the  eve  of  departure,  being  sent  ashore  on 
an  errand,  absented  himself  for  an  unreason- 
able period,  and  the  master,  after  spending 
a  couple  of  hours  in  searching  for  him,  de- 
parted leaving  him,  a  case  of  desertion  had 
not  been  made  out)  ;  Johnson  v.  Blanch- 
ard,  7  Fed.  597;  The  Catawanteak,  5  Fed. 
Cas.  No.  2,510,  2  Ben.  189. 

Drunkenness. —  Where  a  seaman  during  a 
voyage  went  on  board  another  vessel  and 
became  intoxicated,  and  refused  to  return  it 
was  held  that  he  was  guilty  of  desertion. 
The  Mermaid,  115  Fed.  13,  52  C.  C.  A.  607. 

72.  Disbrow  v.  The  Walsh  Brothers,  36 
Fed.  607;  Thorson  r.  Peterson,  14  Fed.  742, 
11  Biss  497  (holding,  where  seamen  shipped 
for  a  round  trip,  and  by  reason  of  a  collision 
with  another  vessel  the  voyage  was  broken 
up,  but  they  were  induced  to  proceed  with 
the  vessel  to  the  port  of  delivery  and  on 
arriving  there  they  refused  to  aid  in  dis- 
charging the  vessel,  that  they  were  not  guilty 
of  desertion)  ;  Cloutman  i'.  Tunison,  5  Fed. 
Cas.  No.  2,907,  1  Sumn.  373.  See  The  Ida 
G.  Farren,  127  Fed.  766,  holding  that  where 
a  seaman  signed  articles,  and  then  went 
ashore  by  permission  and  did  not  return, 
he  was  guilty  of  desertion.  Compare  Cotel 
V.  Hilliard,  4  Mass.  664,  holding  that  a  sea- 
man who  renders  himself  on  board  his  vessel 
pursuant  to  his  agreement,  but  who  quits 
the  ship  before  the  voyage  is  commenced,  is 
not  liable  to  the  forfeiture  provided  for 
desertion  by  the  statute  in  the  United  States. 

In  England  it  is  held  that  the  voyage  is 
not  complete  until  the  vessel  is  safely  docked, 
and  that  hence  where  seamen  quit  before 
that  time  they  are  guilty  of  desertion.  The 
Pearl,  5  C.  Rob.  224. 

73.  Roberts  f.  Knights,  7  Allen  (Mass.) 
449;  Tlie  Occidental,  101  Fed.  997;  The 
Pacific,  23  Fed.  154;  In  re  Bryant,  4  Fed. 
Cas.  No.  2,067,  Deady  118;  The  George,  1 
Hagg.  Adm.  168  note.  But  see  The  C.  F. 
Sargent,  95  Fed.  179;  The  Occidental,  87 
Fed.  485. 

The  rule  extends  to  employment  by  the 
month. —  Baldwin  v.  Bennett,  6  Rob.  (La.) 
311;  Kasit  v.  Pilot  Boat  No.  5,  54  Fed.  537. 

74.  Lizzie  M.  Dun,  30  Fed.  927;  Costello 
'V;  American  Steamship  Co.,  6  Fed.  Cas.  No. 
3,263;  Hayes  v.  The  J.  L.  Wickwire,  11  Fed. 
Cas.  No.  6,262,  7  Phila.  (Pa.)  594. 
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leaves  the  ship  with  consent  of  the  commanding  officer/^  such  consent  purging  the 
act  of  its  otherwise  wrongful  nature. 

(ii)  Under  Statute.  By  statute  in  the  United  States  which  is  held  not 
to  extend  or  repeal  the  maritime  law  concerning  desertion/^  it  is  provided  that 
forty-eight  hours'  absence  from  the  ship  without  leave,  if  a  proper  entry  thereof 
is  made  at  the  time  in  the  log-book,  shall  be  deemed  a  desertion,  and  a  forfeiture 
of  all  the  wages  due  the  seaman  and  all  his  effects  that  are  on  board  the  vessel; 
but  it  is  necessary  to  show  that  there  was  an  entry  in  the  log-book  on  the  day 
the  seaman  left,  containing  the  name  of  the  seaman  and  stating^  that  he  left,^^ 
and  if  this  entry  is  defective  there  can  be  no  forfeiture,  as  where  the  entry  is  not 
made  on  the  day  the  seaman  left,^^  or  does  not  contain  his  name,^°  or  does  not 


75.  The  Caroline  E.  Kelley,  5  Fed.  Cas. 
No.  2,422,  7  Phila.  (Pa.)  570. 

76.  Welcome  v.  The  Yosemite,  18  Fed.  383; 
Burton  v.  Salter,  4  Fed.  Cas.  No.  2,218, 
Brunn.  Col.  Cas.  623 ;  Cloutman  v.  Tunison, 
5  Fed.  Cas.  No.  2,907,  1  Sumn.  373;  Coffin 
V.  Jenkins,  5  Fed.  Cas.  No.  2,948,  3  Story 
108;  The  Crusader,  6  Fed.  Cas.  No.  3,456,  1 
Ware  448;  Jameson  v.  The  Regulus,  13  Fed. 
Cas.  No.  7,198,  1  Pet.  Adm.  212;  The  John 
Martin,  13  Fed.  Cas.  No.  7,357,  2  Abb.  172; 
The  Rovena,  20  Fed.  Cas.  No.  12,090,  1  Ware 
311;  The  Union  v.  Jansen,  24  Fed.  Cas.  No. 
14,348,  2  Paine  277  [reversing  24  Fed.  Cas. 
No.  14,347,  Blatchf.  &  H.  545].  See  Herron 
V.  The  Peggy,  12  Fed.  Cas.  No.  6,427,  Bee 
57;  The  Merrimac,  17  Fed.  Cas.  No.  9,474,  1 
Ben.  490.  Compare  The  Martha,  16  Fed.  Cas. 
No.  9,144,  Blatchf.  &  H.  151;  Snell  v.  The 
Independence,  22  Fed.  Cas.  No.  13,139,  Gilp. 
140;  Wood  V.  The  Nimrod,  30  Fed.  Cas.  No. 
17,959,  Gilp.  83,  in  which  cases,  while  the 
courts  do  not  decide  that  the  statute  repealed 
or  superseded  the  maritime  law,  they  decide 
a  question  that  is  inconsistent  with  any  other 
conclusion. 

By  statute  in  England  also  desertion  works 
a  forfeiture  of  wages  (The  Lilian  M.  Vigus, 
15  Fed.  Cas.  No.  8,346,  10  Ben.  385;  The 
Baltic  Merchant,  Edw.  Adm.  86),  and  the 
forfeiture  imposed  thereby  is  a  liability  of 
a  criminal  nature  and  cannot  be  compromised 
by  private  agreements  between  masters  or 
owners  and  seamen  (Keslake  v.  Board  of 
Trade,  [1903]  2  K.  B.  453,  9  Aspin.  491,  67 
J.  P.  356,  72  L.  J.  K.  B.  829,  89  L.  T.  Rep. 
N.  S.  534,  19  T.  L.  R.  583,  52  Wkly.  Rep. 
127);  but  a  seaman  is  exonerated  from  the 
penalty  attendant  on  desertion  if  he  quits 
the  service  of  a  vessel  in  order  to  join  a 
ship  of  the  king  and  does  so  join  such  a  ship 
within  twenty-four  hours  (The  Amphitrite,  2 
Hagg.  Adm.  403,  holding,  however,  when  a 
seaman  quits  a  vessel  in  defiance  of  the 
master  with  opprobrious  language,  and  with- 
out any  declaration  of  an  intention  of  join- 
ing the  king's  ship,  that  the  entry  on  board 
the  king's  vessel  will  not  exonerate  him  of 
the  penalty  for  desertion). 

77.  The  Grace  Dollar,  160  Fed.  906,  88 
C.  C.  A.  88  [affirming  149  Fed.  7931  ;  The 
Ida  G.  Farren,  127  Fed.  766;  The  Moonlight, 
125  Fed.  429;  The  C.  F.  Saryvnt.  95  Fed. 
179;  The  Occidental,  87  Fed.  485;  Kasit  v. 
Pilot  Boat  No.  5,  54  Fed.  537;  Brower  r. 
The  Maiden,  4  Fed.  Cas.  No.  1,970,  Gilp. 


294;  Coffin  v.  Jenkins,  5  Fed.  Cas.  No.  2,948, 

3  Story  108;  Knagg  v.  Goldsmith,  14  Fed. 
Cas.  No.  7,872,  Gilp.  207;  The  Phoebe  v. 
Dignum,  19  Fed.  Cas.  No.  11,110,  1  Wash. 
48;  The  Union  v.  Jansen,  24  Fed.  Cas.  No. 
14,348,  2  Paine  277  [reversing  24  Fed.  Cas. 
No.  14,347,  Blatchf.  &  H.  545].  See  also 
The  H.  C.  Wahlberg,  87  Fed.  361,  31 
C.  C.  A.  6. 

This  statute  also  provides  that  if  a  seaman 
fails  to  join  his  vessel  at  the  time  he  stipu- 
lates in  his  shipping  articles  to  join  her  he 
should:  forfeit  his  wages.    Cotel  v.  Hilliard, 

4  Mass.  664  (holding,  however,  where  a  sea- 
man rendered  himself  on  board  his  vessel 
pursuant  to  the  terms  of  the  contract,  but 
quitted  the  vessel  before  she  began,  that  he 
did  not  incur  the  forfeiture  provided  by  the 
statute)  ;  Ida  G.  Farran,  127  Fed.  766;  Smith 
V.  The  Utica,  22  Fed.  Cas.  No.  13,123  (hold- 
ing, where  a  seaman  attempts  to  join  his 
vessel,  but  not  until  she  was  in  the  act  of 
casting  off,  he  thereby  forfeits  his  wages). 

78.  Spencer  v.  Eustis,  21  Me.  519,  38  Am. 
Dec.  277;  The  Amazon,  144  Fed.  153;  The 
Betsy  V.  Duncan,  3  Fed.  Cas.  No.  1,367,  2 
Wash.  272;  The  Catawanteak,  5  Fed.  Cas. 
No.  2,510,  2  Ben.  189;  Hart  f.  The  Otis,  11 
Fed.  Cas.  No.  6,154,  Crabbe  52;  Knagg  v. 
Goldsmith,  14  Fed.  Cas.  No.  7,872,  Gilp. 
207;  The  Magee  v.  Moss,  16  Fed.  Cas.  No. 
8,944,  Gilp.  219. 

Coastwise  trade.—  The  court  may  refuse  to 
receive  evidence  of  a  desertion  from  a  vessel 
engaged  in  the  coastwise  trade  if  the  evi- 
dence has  not  been  entered  in  the  official  log 
of  the  vessel.  The  Amazon,  144  Fed.  153. 
But  see  Herron  r.  The  Peggy,  12  Fed.  Cas. 
No.  6,427,  Bee  57,  holding  that,  although  the 
entry  in  log-books  is  defective,  a  desertion 
might  be  proved  bv  tlie  general  maritime  law. 

79.  Brower  v.  The  Maiden,  4  Fed.  Cas.  No. 
1,970,  Gilp.  294;  The  Cadmus  r.  Mathews,  4 
Fed.  Cas.  No.  2,282,  2  Paine  229  [rcvcrsinn 
4  Fed.  Cas.  No.  2.280,  Blatchf.  &  H.  139]  ; 
The  Phoebe  r.  Dignum,  19  Fed.  Cas.  No.  11,- 
110,  1  Wash.  48;  The  Rovena,  20  Fed.  Cas. 
No.  12,090,  1  Ware  313,  holding  that  an  en- 
try made  on  a  day  subsequent  to  the  day 
that  seamen  left  cannot  be  invoked  in  aid 
of  an  entry  made  on  the  dav  that  the  seamen 
left. 

80.  Brav  The  Atlanta,  4  Fed.  Cas.  No. 
1,819,  Bee  48  (liolding  tlial  an  entry  that 
the  mate  i\nd  all  hands  went  aboard  was 
not  sufficient)  ;  The  Rovena,  20  Fed.  Cas.  No. 
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state  that  he  left  without  leave,  or  that  he  was  absent  from  the  ship  forty-eight 
hours. ^2  In  order  to  punish  for  the  offense  of  desertion  under  the  maritime  law, 
however,  there  was  no  necessity  that  an  entry  be  made  in  the  log-book.^ 

e.  Absence  Without  Leave  —  (i)  In  General.  Seamen  are  not  entitled  to 
wages  during  unauthorized  absences,^*  and  even  though  they  are  received  on 
board  the  vessel  after  an  absence,  deductions  may  be  made  to  cover  the  expense 
caused  by  their  absence,  the  expense  of  persons  necessarily  employed  in  their 
places  ^®  and  the  expense  of  apprehending  them.^'  When  the  absence  was  not 
caused  by  their  fault,  however,  a  forfeiture  will  not  be  imposed, nor  will  a  for- 
feiture be  imposed  if  the  absence  is  justified. Absence  without  leave,  although 
permanent,  unless  it  amounts  to  a  desertion  will  not  cause  a  forfeiture  of  wages 
previously  earned. 

(ii)  Justifiable  Departure  or  Absence  as  Not  Working  Forfeit- 
ure. A  seaman  is  justified  in  leaving  his  vessel  and  does  not  incur  a  forfeiture 
when  there  is  a  deviation     from  the  voyage  named  in  the  shipping  articles,®^ 


12,090,  1  Ware  313  (where  it  was  held  that 
an  entry  that  "  the  crew  declined  doing  more 
duty  and  went  ashore  "  did  not  meet  the  re- 
quirements of  the  statute,  and  that  neither 
did  an  entry  "  all  the  crew  went  ashore  " )  ; 
Wood  V.  The  Nimrod,  30  Fed.  Cas.  No.  17,959, 
Gilp.  83. 

81.  Worth  V.  Mumford,  1  Hilt.  (N.  Y.) 
1  (holding  that  an  entry  tha't  the  men  aban- 
doned the  ship  was  not  sufficient)  ;  The  Cad- 
mus V.  Matthews,  4  Fed.  Cas.  No.  2,282,  2 
Paine  229  [reversing  4  Fed.  Cas.  No.  2,280, 
Blatchf.  &  H.  139]  ;  Cloutman  v.  Tunison,  5 
Fed.  Cas.  No.  2,907,  1  Sumn.  373;  Snell  v. 
The  Independence,  22  Fed.  Cas.  No.  13,139, 
Gilp.  140  (holding  that  an  entry  that  the 
seamen  were  "off  duty"  was  insufficient). 
But  see  Ulray  v.  Washington,  24  Fed.  Cas. 
No.  14,323,  Crabbe  204,  where  the  entry  on 
the  day  that  the  seamen  left  was  that  they 
"  ran  away,''  and  on  the  day  following  that 
they  left  without  leave,  and  it  was  held  suffi- 
cient. 

Under  the  British  Merchant  Shipping  Act, 

the  omission  of  the  date  of  the  day  when 
the  entry  of  the  desertion  is  made  is  fatal 
to  the  value  of  the  entry  as  proof  of  deser- 
tion. Lilian  M.  Vigus,  15  Fed.  Cas.  No.  8,346, 
10  Ben.  385. 

82.  The  Hercules,  12  Fed.  Cas.  No.  6,401, 
1  Sprague  534. 

83.  Welcome  v.  Yosemite,  18  Fed.  383. 

84.  Johnson  v.  Blanchard,  7  Fed.  597; 
Lang  V.  Holbrook,  14  Fed.  Cas.  No.  8,057, 
Crabbe  179;  Whiteman  v.  The  Neptune,  29 
Fed.  Cas.  No.  17,569,  1  Pet.  Adm.  180.  But 
see  In  re  Hartel,  11  Fed.  Cas.  No.  6,157,  7 
Nat.  Bankr.  Reg.  559,  where  it  was  held  that 
no  abatement  of  wages  would  be  made  for  oc- 
casional absences  on  a  ship  by  a  ship-keeper 
in  port,  if  no  objection  was  made  thereto 
until  the  whole  period  had  expired. 

"When  a  seaman  by  special  permission  did 
not  go  on  board  his  vessel  at  the  time  ap- 
pointed in  the  articles  no  deduction  from  his 
wages  was  made.  Thompson  v.  The  Philadel- 
phia, 23  Fed.  Cas.  No.  13,973,  1  Pet.  Adm. 
210. 

So  too  is  absence  a  ground  of  forfeiture  of 
wages  by  statute  in  England  see  The  Ada, 
1  Fed.  Cas.  No.  38,  2  Ware  408;  Frontine  v. 
Frost,  3  B.  &  P.  302. 
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85.  Ingraham  v.  Albee,  13  Fed.  Cas.  No. 
7,044,  Blatchf.  &  H.  289;  Brown  v.  The 
Neptune,  4  Fed.  Cas.  No.  2,022,  Gilp.  89; 
Lang  V.  Holbrook,  14  Fed.  Cas.  No.  8,057, 
Crabbe  179;  Snell  v.  The  Independence,  22 
Fed.  Cas.  No.  13,139,  Gilp.  140. 

86.  Snell  v.  The  Independence,  22  Fed. 
Cas.  No.  13,139,  Gilp.  140;  Whiteman  v. 
The  Neptune,  29  Fed.  Cas.  No.  17,569,  1  Pet. 
Adm.  180. 

87.  Brower  v.  The  Maiden.  4  Fed.  Cas.  No. 
1,970,  Gilp.  294. 

88.  The  Lizzie  M.  Dun,  30  Fed.  927  (hold- 
ing that,  where  a  seaman  was  detained  on 
shore  by  civil  authorities  as  a  witness,  he 
would  be  entitled  to  wages  up  to  the  time 
of  his  detention)  ;  Antone  v.  Hicks,  1  Fed. 
Cas.  No.  493,  2  Lowell  383;  Hayes  v.  The 
J.  L.  Wickwire,  11  Fed.  Cas.  No.  6,262 
(holding  that  when  a  seaman  was  arrested 
by  local  authorities  for  some  trivial  offense 
and  was  locked  up  for  four  days,  and  on  his 
reporting  to  the  vessel  the  master  refused 
to  receive  him  on  board  and  also  refused  to 
pay  him  his  wages  or  to  give  him  his  clothing, 
the  seaman  was  entitled  to  wages  up  to  the 
time  of  the  decree ) . 

89.  Babbell  v.  Gardner,  2  Fed.  Cas.  No. 
692,  Bee  87,  holding  that  under  the  English 
statute  a  seaman  has  a  right  to  go  on  shore 
to  apply  to  a  court  for  his  wages,  and  that 
when  he  does  so  he  will  not  incur  a  for- 
feiture provided  he  does  apply  for  them 
within  forty-eight  hours. 

90.  Brink  v.  Lyons,  18  Fed.  605;  The  Eric- 
son,  8  Fed.  Cas.  No.  4,510,  3  Sawy.  559; 
Ruddy  V.  The  Golden  State,  20  Fed.  Cas.  No. 
12,111. 

91.  Deviation  defined  see  14  Cyc.  282. 

92.  Potter  v.  Allen,  2  Root  (Conn.)  63; 
Bradley  v.  The  J.  M.  Griffith,  71  Fed.  317; 
Brown  v.  Jones,  4  Fed.  Cas.  No.  2,017,  2 
Gall.  477;  Douglas  v.  Eyne,  7  Fed.  Cas.  No. 
4,032,  Gilp.  147  (holding,  however,  that  no 
deviation  had  been  shown)  ;  The  Gem,  10 
Fed.  Cas.  No.  5,304,  1  Lowell  180;  Ingraham 
V.  Albee,  13  Fed.  Cas.  No.  7,044,  Blatchf. 
&  H.  289 ;  The  Cambridge,  2  Hagg.  Adm.  243 ; 
The  Eliza,  1  Hagg.  Adm.  182;  Hayward  i\ 
Maine,  3  N.  Brunsw.  292. 

Deviation  held  to  justify  a  seaman  in  quit- 
ting see  Potter  f.  Allen,  2  Root  (Conn.)  63; 
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when  the  vessel  is  unseaworthy,^"^  or  when  there  has  been  such  cruelty  on 
the  part  of  the  master  or  mate  as  to  make  it  dangerous  to  the  seaman's 
personal  safety  to  remain,  and  the  same  rule  obtains  where  there  is  a  failure  to 
observe  the  statutes  passed  for  seamen's  protection  and  comfort;  and  as  it  is 
a  seaman's  right  to  lay  before  the  consul  a  complaint  of  the  mistreatment  and 
seek  his  advice,  he  does  not  incur  a  forfeiture  of  wages  for  doing  so/^  or  for  leaving 
the  vessel  upon  the  advice  of  the  consul,    and  when  wages  are  due  seamen  and 


Bradley  v.  The  J.  M.  Griffith,  71  Fed.  317; 
Brown  v.  Jones,  4  Fed.  Cas.  No.  2,017,  2 
Gall.  477;  The  Cambridge,  2  Hagg.  Adm. 
243;  Hayward  v.  Maine,  3  N.  Brunsw. 
292. 

Deviation  held  not  to  justify  a  seaman  in 
quitting  see  The  Grace  Dollar,  160  Fed.  906, 
88  C.  C.  A.  88  ^affirming  149  Fed.  793]; 
The  J.  B.  Williams,  126  Fed.  590;  The  Mer- 
maid, 115  Fed.  13,  52  C.  C.  A.  607;  Douglas 
r.  Eyre,  7  Fed.  Cas.  No.  4,032,  Gilp.  147; 
The  Gem,  10  Fed.  Cas.  No.  5,304,  1  Lowell 
180;  Magee  v.  Moss,  16  Fed.  Cas.  No.  8,944, 
Gilp.  219;  Wood  v.  The  Nimrod,  30  Fed.  Cas. 
No.  17,959,  Gilp.  83. 

93.  Hartley  v.  Ponsonby,  7  E.  &  B.  872, 

3  Jur.  N.  S.  746,  26  L.  J.  Q.  B.  322,  7  Wkly. 
Rep.  659,  90  E.  C.  L.  872,  a  well-considered 
case. 

94.  Fitzsimmons  v.  Baxter,  3  Daly  (N.  Y.) 
81;  Ward  v.  Ames,  9  Johns.  (N.  Y.)  138; 
The  City  of  Mobile,  116  Fed.  212;  The  Al- 
vena,  22  Fed.  861;  The  Alonzo,  1  Fed.  Cas. 
No.  258,  3  Ware  318  [affirmed  in  4  Fed.  Cas. 
No.  2,223,  2  Cliff.  548];  Coffin  v.  Weld,  5 
Fed.  Cas.  No.  2,953,  2  Lowell  81;  Knowlton 
V.  Boss,  14  Fed.  Cas.  No.  7,901,  1  Sprague 
163;  Magee  v.  The  Moss,  16  Fed.  Cas.  No. 
8,944,  Gilp.  219;  Relf  v.  The  Maria,  20  Fed. 
Cas.  No.  11,692,  1  Pet.  Adm.  186;  Rice  v. 
The  Polly  and  Kitty,  20  Fed.  Cas.  No.  11,754, 
2  Pet.  Adm.  420;  Sherwood  v.  Mcintosh,  21 
Fed.  Cas.  No.  12,778,  1  Ware  104;  Steele 
V.  Thacher,  22  Fed.  Cas.  No.  13,348,  1  Ware 
85;  Edward  v.  Trevellick,  2  C.  L.  R.  1605, 

4  E.  &  B.  59,  1  Jur.  N.  S.  110,  24  L.  J.  Q.  B. 
9,  2  Wkly.  Rep.  586,  82  E.  C.  L.  59 ;  Limland 
f.  Stephens,  3  Esp.  269;  Tupper  v.  McFad- 
den,  7  Montreal  Leg.  N.  369.  See  U.  S.  t\ 
Cassedy,  25  Fed.  Cas.  No.  14,745,  2  Sumn. 
582. 

Facts  held  sufficient  to  justify  seamen  in 
quitting  because  of  cruelty  see  Fitzsimmons 
Baxter,  3  Daly  (N.  Y.)  81  (the  master 
presented  a  pistol  at  plaintiff's  head  and 
threatened  to  shoot  him,  and  four  days  after- 
ward another  seaman  was  shot  by  the  cap- 
tain) ;  Ward  V.  Ames,  9  Johns.  (N.  Y.)  138 
(seaman  cruelly  beaten);  The  Alonzo,  1  Fed. 
Cas.  No.  258,  3  Ware  318  [affirmed  in  4  Fed. 
Cas.  No.  2,223,  2  Cliff.  548]  ;  Knowlton  v. 
Boss,  14  Fed.  Cas.  No.  7,901,  1  Sprague  163 
(seaman  was  brutally  treated  by  the  mate,  and 
refused  permission  to  see  the  American  con- 
sul, and  severely  punished  for  refusal  to  re- 
turn to  duty  under  the  mate)  ;  Rice  v.  The 
Polly  and  Kitty,  20  Fed.  Cas.  No.  11,754,  2 
Pet.  Adm.  420;  Sherwood  r.  The  Mcintosh,  21 
Fed.  Cas.  No.  12,778,  1  Ware  104  (seaman 
was  beaten  with  a  rope)  ;  Limland  v.  Ste- 
phens, 3  Esp.  269. 


Facts  held  insufficient  to  justify  seamen 
in  quitting  see  The  City  of  Mobile,  116  Fed. 
212  (holding  that  as  a  master  may  inflict 
moderate  chastisement  on  a  member  of  the 
crew  for  disobedience  of  orders,  a  single 
act  of  such  kind,  which  does  not  exceed  the 
bounds  of  moderation,  will  not  justify  a  sea- 
man in  quitting  before  the  expiration  of  his 
term  of  service,  in  the  absence  of  threats  of 
great  bodily  harm  or  some  other  reason  to  ap- 
prehend extreme  danger  if  he  remains);  The 
Alvena,  22  Fed.  861  (the  master  ordered  a 
mate  to  his  room  and  to  consider  himself 
under  arrest  for  mutinous  conduct)  ;  Magee  v. 
The  Moss,  16  Fed.  Cas.  No.  8,944,  Gilp.  219; 
Relf  V.  The  Maria,  20  Fed.  Cas.  No.  11,692, 
1  Pet.  Adm.  186;  Steele  v.  Thacher,  22  Fed. 
Cas.  No.  13,348,  1  Ware  85  (holding  that  a 
single  assault  and  battery  would  not  justify 
a  seaman  in  deserting). 

95.  McKinnon  The  Reed  Case,  39  Fed. 
624;  The  America,  1  Fed.  Cas.  No.  286, 
Blatchf.  &  H.  185;  Knowlton  v.  Boss,  14 
Fed.  Cas.  No.  7,901,  1  Sprague  163. 

96.  The  Ida  McKay,  99  Fed.  1002,  hold- 
ing that  the  failure  of  the  master  to  pro- 
vide a  warm  room  for  the  use  of  seamen  in 
cold  weather  as  required  by  statute  in  the 
United  States  justified  the  seamen  in  leaving. 

Substantial  compliance  with  terms  of  the 
statute  is  sufficient.— The  Moonlight,  125 
Fed.  429. 

Duty  to  complain  to  master. —  Seamen  are 
not  justified  in  leaving  their  ship  before  the 
expiration  of  their  term  of  service  on  ac- 
count of  a  failure  to  make  their  quarters 
comfortable  as  required  by  statute,  where 
they  made  no  complaint  on  that  ground  to 
the  master.  The  C.  F.  Sargent,  95  Fed.  179.; 
The  A.  M.  Baxter,  93  Fed.  479. 

Overloading. —  Seamen  are  directly  inter- 
ested in  maintaining  the  load  line  at  the 
mark  as  entered  in  the  shipping  articles,  and 
to  load  the  vessel  a  foot  and  a  half  deeper 
against  their  protest  constitutes  a  breach  of 
the  shipping  articles  and  will  justify  them  in 
leaving  the  vessel  in  a  foreign  port.  The 
Sirius,  47  Fed.  825. 

97.  The  Edwin  Kreplin,  8  Fed.  Cas.  No. 
4,427,  4  Ben.  413;  Freeman  Baker,  9  Fed. 
Cas.  No.  5,084,  Blatchf.  &  H.  372;  Hart  r. 
The  Otis,  11  Fed.  Cas.  No.  6.154.  Crabbe  52; 
The  Westmoreland,  1  W.  Rob.  216. 

98.  Rapping  v.  The  Sirius,  47  Fed.  825; 
The  City  of  INIexico,  28  Fed.  207;  Cross  v. 
Hyne,  16  Wkly.  Rep.  967,  liolding  tliat  it  is 
not  desertion  for  a  mate  to  obey  orders  from 
the  consul  to  go  to  England  and  give  evi- 
dence against  the  master,  although  the  charge 
against  the  master  was  afterward  proved 
to  have  been  groundless. 
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are  refused  them,  they  are  justified  in  leaving  the  vessel  to  obtain  it.^^  The 
custom  in  a  harbor  that  when  seamen  are  dissatisfied  with  masters  they  may 
leave  the  service  will  justify  a  seaman  in  quitting  and  will  prevent  a  forfeiture 
of  wages;  ^  but  the  mere  fact  that  a  vessel  is  captured  will  not  justify  a  seaman 
in  leaving  a  vessel,^  nor  will  the  mere  fact  that  he  is  required  to  perform  extra 
watches ;  ^  and  where  a  seaman  has  left  the  ship  the  fact  that  he  was  drunk  when 
he  refused  to  return  will  not  excuse  him.* 

2.  Extent  of  Forfeiture  —  a.  General  Rules.  Misconduct  of  a  seaman  which 
works  a  forfeiture  of  his  wages  will  not  extend  to  a  forfeiture  of  wages  earned  on 
a  subsequent  voyage,^  nor  will  desertion  on  one  voyage  react  to  cause  a  forfeiture 
of  wages  earned  on  a  prior  voyage;  ^  and  seamen  otherwise  sufficiently  punished 
for  misconduct  will  not  be  subjected  to  the  forfeiture  of  wages. Thus  a  seaman 
is  not  liable  to  double  punishment  for  offenses  where  he  has  been  punished  by 
imprisonment,  and  will  not  incur  a  forfeiture  of  wages  for  the  same  offense,® 
Forfeiture  may  be  total  or  partial,^  and  even  though  the  desertion  is  not  justi- 
fied, where  extenuating  circumstances  exist  a  partial  forfeiture  may  be  impOsed,^^ 


99.  Olsen      The  Edwin  Post,  6  Fed.  314. 

By  the  law  of  England  a  seaman  may  come 
on  shore  to  demand  his  wages,  without  in- 
curring a  forfeiture!  Babbell  f.  Gardner,  2 
Fed.  Cas.  No.  692,  Bee  87. 

1.  The  Belle  of  the  Coast,  56  Fed.  251. 
But  see  Disbrow  f.  The  Walsh  Bros.,  36  Fed. 
607;  Marsland  v.  The  Yosemite,  18  Fed.  331, 
holding  that  an  alleged  custom  for  the  rest 
of  the  men  in  the  engineer's  department  on 
a  pleasure  yacht  to  leave  if  the  engineer  is 
discharged  is  illegal  and  contrary  to  public 
policy. 

2.  Cavan  f.  Morton,  3  Call  (Va.)  228. 
See  Sims  f.  Mariners,  22  Fed.  Cas.  No.  12,893, 
2  Pet.  Adm.  393. 

3.  Steindl  The  Lady  Furness,  84  Fed. 
679. 

4.  The  Mermaid,  115  Fed.  13,  52  C.  C.  A. 
607. 

That  an  engineer's  assistant  is  a  drunkard 

does  not  justify  the  engineer  in  deserting 
the  vessel.  The  Magnet,  16  Fed.  Cas.  No. 
8,955,  Brown  Adm.  547,  holding  also  that  the 
engineer  had  the  right  to  discharge  his  as- 
sistant even  against  the  wishes  of  the  master. 

5.  The  Mentor,  17  Fed.  Cas.  No.  9,427,  4 
Mason  84  (holding  also  that  where  seamen 
forfeited  their  wages  by  misconduct  in  the 
voyage  and  afterward  earned  wages,  the  ad- 
vance wages  stipulated  for  in  the  shipping 
articles  should  be  a  charge  on  the  forfeited 
funds;  and  that  money  advanced  on  the  voy- 
age for  clothes,  etc.,  and  stipulated  for, 
should  be  a  charge  on  the  unforfeited  wages 
and  that  hospital  money  should  be  appor- 
tioned 23ro  rata  on  the  wage  of  the  whole  voy- 
age) ;  The  Pioneer,  19'  Fed.  Cas.  No.  11,177, 
Deady  72. 

6.  Piehl  'C.  Balchen,  19  Fed.  Cas.  No. 
11,137,  Olcott  2. 

7.  Bray  The  Atlanta,  4  Fed.  Cas.  No. 
1,819,  Bee  48. 

8.  Thompson  'C.  The  Stacy  Clark,  54  Fed. 
583;  The  Paul  Revere,  10  Fed.  156;  Bray  ^. 
The  Atlanta,  4  Fed.  Cas.  No.  1,819,  Bee  48 
(desertion);  Brower  r.  The  Maiden,  4  Fed. 
Cas.  No.  1,970,  Gilp.  294;  The  Elizabeth  v. 
RicKers,  8  Fed.  Cas.  No.  4,353,  2  Paine  291 
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Imodifying  8  Fed.  Cas.  No.  4,361,  Blatchf. 
&  H.  195]  ;  The  Mentor,  17  Fed.  Cas.  No. 
9,427,  4  Mason  84;  The  Olive  Chamberlain, 
18  Fed.  Cas.  No.  10,491,  1  Sprague  9;  The 
Thomas  r.  Gray,  23  Fed.  Cas.  No.  13,898, 
Blatchf.  &  H.  493;  Thome  v.  White,  23  Fed. 
Cas.  No.  13,989,  1  Pet.  Adm.  168;  The  Wil- 
liam Cummings,  29  Fed.  Cas.  No.  17,690 
(mutiny).  But  see  Hill  v.  The  Triumph, 
12  Fed.  Cas.  No.  6,500,  holding  that  seamen 
would  be  allowed  to  recover  wages  and  claims 
for  short  allowance,  although  guilty  of  muti- 
nous and  disobedient  conduct,  where  they  are 
criminally  punished  for  the  olTense,  but  that 
no  wages  would  be  allowed  a  seaman  who 
had  been  criminally  punished  for  mutiny 
but  who  was  guilty  also  of  misbehavior  and 
desertion)  ;  Sprague  r.  Kain,  22  Fed.  Cas.  No. 
13,250,  Bee  184  (where  half  of  a  seaman's 
wages  was  declared  forfeited  for  the  offense 
of  striking  the  master,  because  the  master 
had  inflicted  other  punishment  for  the  of- 
fense). 

9.  The  Alps,  19  Fed.  139  (where  a  fine  or 
a  partial  forfeiture  of  wages  was  imposed 
on  a  seaman  for  refusing  to  listen  to  the 
reading  of  an  entrv  in  the  log-book)  ;  The 
Antioch,  11  Fed.  165,  6  Sawy.  328  (where 
a  cook  who  was  put  ofi"  duty  in  consequence  of 
negligence,  disobedience,  and  insolence  was  not 
allowed  wages  for  the  period  during  which  he 
performed  no  duty)  ;  The  Jefferson  Borden,  6 
Fed.  301  (where  seamen  were  not  allowed 
wages  for  days  that  they  had  wrongfully  re- 
fused to  work  or  obey  orders)  ;  The  Almatia, 
1  Fed.  Cas.  No.  254,  Deady  473 ;  Gladding  v. 
Constant,  10  Fed.  Cas.  No.  5,468,  1  Sprague 
73;  Martin  v.  William,  16  Fed.  Cas.  No. 
9,171;  The  Moslem,  17  Fed.  Cas.  No.  9,875, 
Olcott  289;  Snell  V.  The  Independence,  22 
Fed.  Cas.  No.  13,139,  Gilp.  140  (holding  that, 
where  a  vessel  is  detained  by  the  refusal  of 
the  seamen  to  work,  they  are  to  be  charged 
with  the  demurrage,  and  the  proportion  of 
each  seaman  who  refused  is  to  be  deducted 
from  his  wages ) . 

10.  Gifford  f.  Kollock,  10  Fed.  Cas.  No. 
5,409,  3  Ware  45;  Hanson  f.  Rowell,  11  Fed. 
Cas.  No.  6,043,  1  Sprague  117,  allowing  a 
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or  none  at  all,  according  to  the  circumstances  of  the  particular  case/^  By  statute 
in  the  United  States,  a  partial  forfeiture  is  provided  for  seamen  whq  absent  them- 
selves without  leave, ^"^  and  stipulations  in  the  shipping  articles  for  a  forfeiture  in 
excess  of  this  statutory  forfeiture  are  void/^ 

b.  Effect  of  Imprisonment.  When  he  is  imprisoned  by  the  master  the  seaman 
is  entitled  to  wages  during  the  imprisonment,^''  but  when  he  is  imprisoned  by  the 
local  authorities  in  his  home  port,  he  will  not  be  entitled  to  wages  during  the 
term  of  imprisonment.^^  He  is,  however,  liable  for  the  expense  incident  to  the 
imprisonment  whether  such  imprisonment  be  caused  by  the  master,^^  or  by  the 
authorities  for  the  violation  of  the  law  of  the  country  where  the  seaman  is,^^ 
unless  such  imprisonment  is  not  caused  by  the  fault  of  the  seaman;     and  when 


seaman,  who  in  peril  of  a  collision  jumped 
aboard  the  colliding  vessel,  and  who  after- 
ward without  success  endeavored  to  rejoin 
his  own  vessel,  wages,  up  till  the  time  of 
the  collision. 

11.  Lovrein  v.  Thompson,  15  Fed.  Cas.  No. 
8,557,  1  Sprague  355  (where  the  seaman  was 
a  minor  and  had  served  fourteen  months,  and 
the  court  refused  to  decree  a  forfeiture)  ; 
Swain  f.  The  Rowland,  ,23  Fed.  Cas.  No. 
13,661,  1  Sprague  424  (where  it  appeared 
that  the  seaman  was  a  minor  and  had  served 
three  years  and  four  months  before  desertion, 
and  where  it  further  appeared  that  the  mas- 
ter made  no  effort  to  procure  his  return,  and 
it  was  not  shown  that  the  desertion  caused 
anj^  loss  or  damage  to  the  owners,  and  the 
court  declined  to  decree  a  forfeiture).  See 
also  The  Two  Fannys,  25  Fed.  285  (where  a 
seaman  left  because  he  was  told  by  the 
mate  that  the  master  claimed  that  he  was 
not  to  receive  wages,  but  was  serving  for  his 
board  only,  and  it  was  held  that  he  would 
not  forfeit  his  wages  previously  earned)  ; 
Borden  f.  The  Elizabeth,  3  Fed.  Cas.  No. 
1,657,  1  Pet.  Adm.  128  (where  seamen  failed 
to  remain  on  a  captured  vessel  because  they 
were  prevented  from  so  doing  by  the  captor 
and  because  there  were  no  provisions  or 
accommodations  for  them,  and  the  court  re- 
fused to  decree  a  forfeiture)  ;  The  Lilian  M. 
Vigus,  15  Fed.  Cas.  No.  8,346,  10  Ben.  385. 

12.  Brown  v.  The  Neptune,  4  Fed.  Cas.  No. 
2,022,  Gilp.  89 ;  The  Ericson,  8  Fed.  Cas.  No. 
4,510,  3  Sawy.  559;  Brink  v.  Lyons,  18  Fed. 
Cas.  No.  605;  Scott  v.  Rose,  21  Fed.  Cas. 
No.  12,545,  2  Lowell  381;  The  Union  Jan- 
sen,  24  Fed.  Cas.  No.  14,348,  2  Paine  277. 

13.  The  San  Marcos,  27  Fed.  567.  But 
see  Dunn  v.  Comatock,  2  E.  D.  Smith  (N.  Y.) 
142;  Webb  v.  Duckingfield,  13  Johns.  (N.  Y.) 
390,  7  Am.  Dec.  388,  where  it  appeared  that 
a  seaman  who  signed  shipping  articles  by 
which  he  engaged  not  to  go  out  of  the  vessel 
until  the  voyage  was  completed  and  the  cargo 
discharged,  without  leave,  left  the  vessel 
without  leave  after  she  was  moored  in  her 
last  port  of  discharge,  and  refused  to  assist 
in  discharging  the  cargo,  it  was  held  that  he 
forfeited  his  wages  by  such  desertion. 

14.  The  Maria,  1(3  Fed.  Cas.  No.  9,074, 
Blatchf.  &  H.  331  (holding  that,  where  a 
seaman  was  rightfully  imprisoned  at  the 
instance  of  the  master,  but  wrongfully  left 
behind   by   him,   lie   would   be  entitled  to 


wages);  Thorne  v.  White,  23  Fed.  Cas.  No. 
13,989,  1  Pet.  Adm.  168. 

15.  The  Thomas  v.  Gray,  23  Fed.  Cas.  No. 
13,898,  Blatchf.  &  H.  493. 

Imprisonment  in  foreign  port. —  The  arrest 
and  imprisonment  of  a  seaman  in  a  foreign 
port  and  sending  him  home  by  the  public 
authorities  as  a  prisoner  charged  with  an 
indictable  offense  does  not  necessarily  con- 
stitute a  bar  to  the  claim  for  wages  for  the 
voyage,  and  such  proceedings  do  not  preclude 
the  court  from  inquiring  into  the  merits  of 
the  case  and  making  such  decree  as  the  jus- 
tice of  the  case  requires.  Smith  f.  Treat,  22 
Fed.  Cas.  No.  13,117,  2  Ware  270. 

16.  Graves  r.  The  W.  F.  Babcock,  85  Fed. 
978,  29  C.  C.  A.  514  \_reversing  79  Fed.  92]; 
Brower  v.  The  Maiden,  4  Fed.  Cas.  No.  1,970, 
Gilp.  294.  But  see  The  Nimrod,  18  Fed.  Cas. 
No.  10,267,  1  Ware  1. 

Imprisonment  by  order  of  a  consul. — 
Where  seamen  are  imprisoned  in  a  foreign 
jail  by  order  of  the  American  consul,  and 
there  is  no  evidence  of  bad  faith,  the  seamen 
must  bear  the  charges  of  the  imprisonment, 
but  will  not  be  required  to  pay  the  charges 
of  the  consul'  as  judge,  although  the  shipping 
articles  contain  that  provision.  Chester  v. 
Benner,  5  Fed.  Cas.  No.  2,660,  2  Lowell  76. 
And  thus,  where  seamen  leave  a  ship  without 
cause,  and  are  arrested  and  taken  before  a 
consul,  and  decline  to  return  to  duty,  and 
make  threats  of  violence,  and  are  at  the  re- 
quest of  the  captain  delivered  in  custody  of 
the  marshal,  tlie  proper  charges  for  their 
arrest  and  detention,  the  wages  of  their  sub- 
stitutes, and  the  amount  which  was  neces- 
sarily paid  by  the  ship  to  the  authorities  as 
penalty  for  the  malicious  destruction  of  per- 
sonal property  by  the  seamen  on  their  way 
to  the  ship  should  be  taken  from  their  wages. 
Graves  v.  The  W.  F.  Babcock,  85  Fed.  978, 
29  C.  C.  A.  514. 

17.  Magee  r.  The  Moss,  16  Fed.  Cas.  No. 
8,944,  Gilp.  219;  Snell  r.  The  Independence, 
22  Fed.  Cas.  No.  13,139,  Gilp.  140. 

Waiver. — Where  by  reason  of  a  vessel  being 
short-handed  the  seamen  refused  to  proceed 
on  the  voyage,  their  subsequent  consent  to 
do  so  is  a  sufficient  consideration  for  the  re- 
lease by  the  master  of  deductions  from  their 
wages  of  fines  imposed  on  them  at  a  port 
for  breaches  of  the  peace,  and  paid  bv  him. 
The  Ada,  1  Fed.  Cas.  No.  38,  2  Ware '408. 

18.  Anonymous,  1  Fed.  Cas.  No.  473:  The 
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a  person  is  necessarily  hired  to  perform  his  services  while  he  is  imprisoned,  the 
expense  of  such  hire  is  to  be  deducted  from  his  wages/^  unless  his  imprisonment 
is  unjustified.^^ 

e.  Loss  of  Clothing  or  Eflfeets.  Misconduct  in  a  seaman  will  not  be  punished 
by  an  absolute  forfeiture  of  his  clothing  and  effects  on  board,  unless  his  offense 
be  continued  or  repeated,  or  if  occurring  but  once  be  of  a  highly  aggravated  char- 
acter,^^ and  a  master  who  without  necessity  detains  or  causes  the  seaman  to  lose 
his  effects  is  liable  therefor,^^  and  if  he  detain  him  in  custody  until  his  effects  on 
board  are  lost  or  stolen,  he  is  answerable  for  their  value. But  a  seaman  cannot 
recover  either  from  the  vessel  or  owner  where  reasonable  care  has  been  exercised 
in  an  attempt  to  return  his  effects  to  him;  ^*  and  if  the  master  wrongfully  detains 
clothing  of  a  seaman  the  owner  is  not  liable  unless  he  has  ratified  the  act  or  upon 
demand  has  refused  to  deliver  them,^^  nor  will  he  be  liable  where  there  is  no  evi- 
dence to  show  that  the  goods  were  detained  on  board. ^® 

3.  Waiver  of  Forfeiture.  Forfeiture  of  wages  may  be  remitted  and  a  pardon 
will  reinstate  a  seaman  in  his  rights;  and  when  seamen  who  have  deserted  return 
to  their  vessel  within  a  reasonable  time,  offering  to  return  to  duty,  the  master  is 
bound  to  receive  them  back,  unless  their  previous  misconduct  has  been  such  as 
will  justify  the  master  in  discharging  them,^^  and  when  they  are  thus  received 


Cynosure,  6  Fed.  Cas.  No.  3,529,  1  Sprague 
88;  Wilson  f.  The  Mary,  30  Fed.  Cas.  No. 
17,823,  Gilp.  31. 

19.  Graves  v.  The  W.  F.  Babeoek,  85  Fed. 
978,  29  C.  C.  A.  514  {reversing  79  Fed.  92]  ; 
Brower  v.  The  Maiden,  4  Fed.  Cas.  No.  1,970, 
Gilp.  294;  Pierce  v.  Patton,  19  Fed.  Cas. 
No.  11,145,  Gilp.  435.  But  see  The  Nimrod, 
18  Fed.  Cas.  No.  10,267,  1  Ware  1,  holding 
that  where  a  seaman  has  been  imprisoned 
for  misbehavior  he  is  not  subject  to  for- 
feiture, and  is  not  liable  for  the  expense  of 
one  hired  in  his  place. 

20.  Anonymous,  1  Fed.  Cas.  No.  473;  John- 
son V.  The  Coriolanus,  13  Fed.  Cas.  No.  7,380, 
Crabbe  239;  The  Marv,  30  Fed.  Cas.  No. 
17,823,  Gilp.  31. 

21.  The  Maria,  16  Fed.  Cas.  No.  9,074, 
Blatchf.  &  H.  331.  And  see  Jordan  v.  Wil- 
liams, 13  Fed.  Cas.  No.  7,528,  1  Curt.  69; 
Smith  V.  The  Utica,  22  Fed.  Cas.  No.  13,123. 

22.  The  Eldorado,  8  Fed.  Cas.  No.  4,327,  1 
Lowell  289;  Hayes  v.  The  J.  L.  Wickwire, 
11  Fed.  Cas.  No.  6,262. 

A  criminal  information  will  not  lie  for  the 
violation  of  28  U.  S.  St.  at  L.  667,  c.  97, 
which  exempts  the  clothing  of  a  seaman  from 
attachment,  and  provides  that  any  person 
who  shall  detain  such  clothing  when  de- 
manded by  the  owners  shall  be  liable  to  a 
penalty,  as  a  penalty  imposed  by  an  act  of 
congress  is  a  debt,  to  be  recovered  by  a  civil 
action,  and  for  which,  in  a  state  where  im- 
prisonment for  debt  has  been  abolished,  im- 
prisonment by  a  federal  court  is  prohibited 
by  U.  S.  Rev.  St.  (1878)  §  990  [U.  S.  Comp. 
St.  (1901)  p.  709].  U.  S.  f.  Younger,  92 
Fed.  672. 

23.  Jay  v.  Almy,  13  Fed.  Cas.  No.  7,236, 

1  Woodb".  &  M.  262. 

24.  Highland  f.  Harriet  C.  Kerlin,  41  Fed. 
222;  The  Lizzie  M.  Dunn,  30  Fed.  927.  But 
see  Callon  r.  Williams,  4  Fed.  Cas.  No.  2,324, 

2  Lowell  1. 

25.  The  Hibernia,  12  Fed.  Cas.  No.  6,455, 
1  Sprague  78. 
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Where  the  seaman  is  arrested  in  a  foreign 
port  without  instigation  of  the  master,  the 
owner  is  not^  in  the  absence  of  negligence, 
liable  for  the  loss  of  the  effects  of  the  sea- 
man. Johnson  v.  Blanchard,  7  Fed.  597; 
Richards  f.  Pacific  Mail  Steamship  Co.,  20 
Fed.  Cas.  No.  11,793,  5  Sawy.  252. 

26.  Nevitt  f.  Clarke,  18  Fed.  Cas.  No. 
10,138,  Olcott  316. 

Where  a  seaman  was  separated  from  his 
ship  by  no  fault  of  his,  and  the  master  sold 
his  efi^ects  at  auction  and  there  was  no  evi- 
dence of  negligence  or  bad  faith,  the  owner 
was  held  lial3le  only  for  the  amount  realized 
by  the  sale.  Antone  r.  Hicks,  1  Fed.  Cas. 
No.  493,  2  Lowell  383. 

27.  The  Mentor,  17  Fed.  Cas.  No.  9,427,  4 
Mason  84,  violation  of  stipulation  in  articles 
prohibiting  traffic  by  the  seaman  waived. 

Consideration. —  When,  owing  to  the  fact 
that  a  vessel  is  short-handed,  the  seamen 
refuse  to  proceed  on  the  voyage,  their  subse- 
quent consent  to  do  so  is  a  sufficient  con- 
sideration for  the  release  by  the  master  of 
claims  for  deductions  from  their  wages,  of 
fines  imposed  on  them  at  a  port  for  breaches 
of  the  peace,  paid  by  him.  The  Ada,  1  Fed. 
Cas.  No.  38,  2  Ware  408. 

Evidence. —  The  act  of  a  master  in  allow- 
ing the  mate  at  the  end  of  the  voyage  his 
full  claim  for  wages  and  giving  a  draft  there- 
for proves  that,  if  there  was  a  cause  of  com- 
plaint against  the  mate  for  intoxication,  it 
was  overlooked  or  forgiven.  Matthews  v. 
Chase,  16  Fed.  Cas.  No.  9,283a. 

Discharge. —  W^here  a  seaman  charged  with 
disobedience  of  orders  was  voluntarily  dis- 
charged from  the  ship  by  his  captain,  who 
expressed  regret  for  the  difficulties  which  had 
occurred,  and  promised  to  pay  such  seaman 
his  wages,  such  promise  operated  as  a  waiver 
of  any  forfeiture  of  wages  by  the  seaman  for 
disobedience  of  orders  during  the  voyage. 
Austin  V.  Dewey,  1  Hall  (N.  Y.)  267. 

28.  The  Cadmus  v.  Matthews,  4  Fed.  Cas. 
No.  2,282,  2  Paine  229  [reversing  4  Fed.  Cas. 
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back  the  forfeiture  for  their  desertion  is  deemed  to  have  been  waived/^"  and  gen- 
erally if  seamen,  being  repentant,  tender  their  services  and  are  put  to  work  after 
misconduct,  the  forfeiture  is  deemed  to  have  been  waived,^^  notwithstanding  a 
clause  in  the  shipping  articles  providing  that  it  shall  not  operate  as  a  waiver.^^ 

K.  Persons  Liable  —  l.  General  Rules.  Seamen  have  a  threefold  remedy 
for  the  recovery  of  their  wages;  they  may  proceed  in  rem  against  the  vessel,^^  or 


No.  2,280] ;  Dougherty  v.  American  Steam- 
ship Co.,  7  Fed.  Cas.  No.  4,023;  Hayes  v. 
Wickwire,  11  Fed.  Cas.  No.  6,262;  Ulary  v. 
The  Washington,  24  Fed.  Cas.  No.  14,323, 
Crabbe  204  (holding,  however,  that  when  sea- 
men attempt  to  return  by  night  not  saying 
who  they  are  or  what  they  want,  it  is  not 
such  a  return  as  will  restore  them  to  right- 
ful wages)  ;  Sigard  v.  Roberts,  3  Esp.  71. 
But  see  Malone  v.  Bell,  16  Fed.  Cas.  No. 
8,994,  1  Pet.  Adm.  139. 

Imprisoned  seamen. —  Where  a  seaman  has 
been  imprisoned  by  the  master  for  a  refusal 
to  return  to  duty,  before  he  can  be  charged 
as  a  deserter  the  master  must  before  leaving 
port  ascertain  whether  the  seaman  is  willing 
to  return.  The  Maria,  16  Fed.  Cas.  No. 
9,074,  Blatchf.  &  H.  331. 

What  is  a  reasonable  time. —  Where  an  en- 
gineer of  a  tug-boat  engaged  in  towing  ves- 
sels had  deserted,  an  offer  to  return  made 
by  him  five  or  six  weeks  after  such  desertion 
was  held  not  to  be  a  reasonable  time.  The 
John  Martin,  13  Fed.  Cas.  No.  7,357,  2  Abb. 
172.  And  where  a  seaman  failed  by  his  own 
fault  to  rejoin  the  ship  at  an  intermediate 
port  at  which  she  touched  in  the  course  of 
the  voyage,  the  master  was  not  bound  to 
reinstate  him  upon  the  return  to  such  port 
in  the  course  of  her  voyage.  Scully  v.  Great 
Republic,  21  Fed.  Cas.  No.  12,571,  1  Sawy. 
31. 

29.  The  Betsy  v.  Duncan,  3  Fed.  Cas.  No. 
1,367,  2  Wash.  272  (Avhere  a  seaman  deserted 
but  afterward  performed  services  by  order 
of  the  mate  and  the  master  after  promise 
that  his  wages  would  be  paid,  and  it  was  held 
that  the  seaman  was  entitled  to  recover  his 
wages)  ;  Cadmus  v.  Matthews,  4  Fed.  Cas. 
No.  2,282,  2  Paine  229  ^reversing  4  Fed.  Cas. 
No.  2,280]  ;  Cloutman  v.  Tunison,  5  Fed.  Cas. 
No.  2,907,  1  Sumn.  373;  Freeman  v.  Baker, 
9  Fed.  Cas.  No.  5,084,  Blatchf.  &  H.  372 
(holding  when  a  seaman  was  forcibly  brought 
and  set  to  work  that  the  forfeiture  was  re- 
mitted even  though  the  shipping  articles  con- 
tained a  clause  that  a  return  should  not  re- 
mit a  forfeiture)  ;  Hart  v.  The  Otis,  11  Fed. 
Cas.  No.  6,154,  Crabbe  52 ;  Ingraham  r.  Albee, 
13  Fed.  Cas.  No.  7,044,  Blatchf.  &  H.  289; 
The  Philadelphia,  19  Fed.  Cas.  No.  11,084, 
Olcott  216  ^holding,  however,  that  when  a 
seaman  returned  clandestinely  to  a  vessel 
after  someone  had  been  employed  in  his  place, 
and  they  compelled  him  to  work  for  his 
passage,  the  forfeiture  had  not  been  waived)  ; 
Whiteman  v.  The  Neptune,  29  Fed.  Cas.  No. 
17,569,  1  Pet.  Adm.  180;  Whitton  r.  The 
Commerce,  29  Fed.  Cas.  No.  17,604,  1  Pet. 
Adm  160;  Miller  r.  Brant,  2  Campb.  590,  11 
Rev.  Rep.  800. 

30.  The  Elizabeth  f.  The  Rickers,  8  Fed. 


Cas.  No.  4,353,  2  Paine  291  [modifying  8  Fed. 
Cas.  No.  4,361,  Blatchf.  &  H.  195] ;  Johnson 
h\  The  Eliza,  13  Fed.  Cas.  No.  7,383  (attempt 
to  create  a  revolt)  ;  The  Mentor,  17  Fed. 
Cas.  No.  9,427,  4  Mason  84  (attempt  to  create 
mutiny)  ;  Relf  v.  The  Maria,  20  Fed.  Cas.  No. 
11,692,  1  Pet.  Adm.  186  (mutiny);  White- 
man  V.  The  Neptune,  29  Fed.  Cas.  No.  17,569, 
1  Pet.  Adm.  180;  Train  v.  Bennett,  3  C.  &  P. 
3,  4  E.  C.  L.  420,  M.  &  M.  82  (holding,  how- 
ever, that  if  seamen,  having  incurred  a  for- 
feiture of  wages,  in  time  of  distress  where 
the  ship  is  aground,  the  captain  calls  on 
those  seamen  to  assist  in  getting  her  off,  this 
is  no  waiver  of  the  forfeiture,  but  if  the 
captain  continues  them  in  their  work  after 
the  peril  is  passed  it  is  a  waiver). 

Mere  delay  in  exercising  authority  is  not 
a  condonation  of  the  offense.  The  Olive 
Chamberlain,  18  Fed.  Cas.  No.  10,491,  1 
Sprague  9,  where,  after  personal  violence  on 
the  master,  the  first  mate  was  permitted  to 
continue  in  his  office  for  a  few  days  until 
the  master  could  reach  a  place  more  con- 
venient for  his  dismissal. 

31.  Freeman  v.  Baker,  9  Fed.  Cas.  No. 
5,084,  Blatchf.  &  H.  372;  Lang  v.  Holbrook, 
14  Fed.  Cas.  No.  8,057,  Crabbe  179. 

32.  Sheppard  v.  Taylor,  5  Pet.  (U.  S.) 
675,  8  L.  ed.  269;  The  Acorn,  32  Fed.  638; 
The  Frank  C.  Barker,  19  Fed.  332  (holding 
that  the  remedy  afforded  seamen  by  U.  S. 
Rev.  St.  (1878)  §§  4546,  4547  [U.  S.  Comp. 
St.  (1901)  p.  3087],  providing  that,  if  the 
wages  of  any  seaman  are  not  paid,  the  dis- 
trict judge  may  summon  the  master  of  the 
vessel  to  appear  and  show  cause  why  process 
should  not  issue  against  the  vessel,  is  not 
exclusive  and  that  the  usual  process  in  rem 
is  still  open  to  him)  ;  The  Fanny  Gardner, 
8  Fed.  Cas.  No.  4,642,  5  Biss.  209  (holding 
that  a  mariner  is  not  bound  to  follow  the 
estate  of  a  deceased  owner  into  the  probate 
court  in  order  to  recover  his  wages,  but  that 
he  may  proceed  in  rem.  in  admiralty)  ;  Smith 
V.  The  Pekin,  22  Fed.  Cas.  No.  13'090.  Gilp. 
203;  Wilson  f.  The  Ohio,  30  Fed.  Cas.  No. 
17,825,  Gilp.  505. 

A  warrant  of  arrest  in  a  proceeding  iii  rem 
for  seaman's  wages,  issued  by  the  clerk  in  the 
absence  of  the  judge,  contrary  to  the  pro- 
visions of  a  rule  of  court,  is  void.  Deas  i". 
The  Berkeley,  58  Fed.  920. 

Seamen  may  sue  jointly  for  their  wages  in 
admiralty  (Oliver  r.  Alexander,  6  Pet.  (U.  S.) 
143,  8  L.  ed.  349),  and  all  the  crew  may 
unite  in  a  suit  for  double  wages  because  of 
a  short  allowance  of  bread  (The  Childe 
Harold,  5  Fed.  Cas.  No.  2,676,  Olcott  275); 
but  a  decree  against  one  does  not  affect  the 
claims  of  the  rest  (Oliver  r.  Alexander, 
supra ) ,  and  other  seamen  may  not  be  com- 
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in  personam  against  the  owner,^-'  or  master,^''  and  where  the  master  during  a  voy- 
age is  relieved  of  his  office  his  successor  is  Hable,^'^  and  these  cumulative  remedies 
will  not  be  abridged  except  in  cases  of  a  clear  and  common  understanding  to  that 
effect.^^  Seamen  are  prohibited,  however,  by  rule  13  of  the  admiralty  rules  of 
the  supreme  court  of  the  United  States  from  blending  a  proceeding  in  rem  with 
one  in  ^personam  against  the  owner.^^ 


pelled  to  come  in  and  join  as  complainants 
in  a  libel  for  wages  by  one  (Nelson  v.  The 
Hercules,  17  Fed.  Cas.  No.  10,108),  and  all 
seamen  suing  in  personam  for  wages  earned 
on  the  same  voyage  are  not  compelled  to 
unite  in  one  action  (Collins  v.  Hathaway,  6 
Fed.  Cas.  No.  3,014,  Olcott  176).  A  seaman 
who  claims  to  recover  both  for  wages  and  for 
moneys  advanced  to  the  ship's  use  may  join 
in  a  libel  in  rem  with  a  co-libellant  claiming 
wages  only  (The  Merchant,  17  Fed.  Cas.  No. 
9,434,  Abb.  Adm.  1 ) ,  but  this  is  not  true 
when  the  action  is  in  personam  (The  Mer- 
chant, supra),  and  in  a  libel  by  holders  of  a 
bottomry  bond,  seamen  suing  for  wages,  may 
not  be  made  co-libellants  (Jaurekhe  v.  The 
G.  Troop,  13  Fed.  Cas.  No.  7,231). 

33.  Sheppard  r.  Taylor,  5  Pet.  (U.  S.) 
675,  8  L.  ed.  269;  The  Edwin  Post,  6  Fed. 
206  (holding  that  U.  S.  Rev.  St.  (1878) 
§§  4546,  4547  [U.  S.  Comp.  St.  (1901) 
p.  3087],  providing  that  if  the  wages  of  any 
seaman  are  not  paid,  a  district  judge  may 
summon  the  master  of  the  vessel  to  appear 
and  show  cause  why  process  should  not  issue 
against  the  vessel,  did  not  prevent  the  sea- 
men from  proceeding  in  personam  to  recover 
their  wages)  ;  Martin  v..  Acker,  16  Fed.  Cas. 
No.  9,155,  Blatchf.  &  H.  279. 

34.  Temple  i\  Turner,  123  Mass.  125  (hold- 
ing that  in  an  action  by  a  seaman  against 
a  master  of  a  vessel  for  his  wages,  evidence 
that  he  shipped  at  a  fixed  rate  of  wages  per 
month  on  the  vessel  of  which  defendant  was 
at  the  time  master,  and  served  until  dis- 
charged by  him,  is  sufficient  to  warrant  a 
recovery,  although  there  is  no  other  evidence 
of  a  contract  made  by  the  master  with  the 
seaman)  ;  Farrel  r.  McClea,  1  Dall.  (Pa.) 
392,  1  L.  ed.  191  (holding  that  the  master  is 
liable  for  the  wages  of  mariners  if  he  admits 
them  to  serve  on  board  the  vessel,  although 
they  were  originally  shipped  by  the  owner)  ; 
Martin  v.  Acker,  'l6  Fed.  Cas.  No.  9,155, 
Blatchf.  &  H.  279;  Wells  v.  Meldrun,  29 
Fed.  Cas.  No.  17,402,  Blatchf.  &  H.  342; 
Buck  V.  Rawlinson,  1  Bro.  P.  C.  137,  1  Eng. 
Reprint  470.  But  see  Bishop  v.  Shepherd,  23 
Pick.  (Mass.)  492;  Harris  v.  Nugent,  11  Fed. 
Cas.  No.  6,126,  3  Cranch  C.  C.  649. 

The  master  of  a  shipping  vessel  hiring  her 
on  shares,  manning  and  victualing  her,  is 
pro  hac  vice  her  owner,  and  liable  as  such 
to  the  seamen  for  their  wages.  Holden  v. 
French,  68  Me.  241. 

Extra  wages. — A  seaman  discharged  with 
his  own  consent  in  a  foreign  port,  prevented 
by  the  conduct  of  the  master  from  making 
application  to  the  American  consul  at  the 
place  of  discharge,  may  maintain  an  action 
at  common  law  against  the  master  for  two 
months'   wages   as  his   part   of  the  three 
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months'  extra  pay  which  the  master  is  re- 
quired by  U.  S.  Rev.  St.  (1878)  §§  4582, 
4584,  to  pay  to  the  consul  on  account  of 
discharge  of  such  seaman.  Dustin  v.  Murray, 
8  Fed.  Cas.  No.  4,201,  5  Ben.  10. 

Proceeding  against  master  and  owner  pro- 
hibited.— A  seaman  cannot  maintain  an  ac- 
tion for  his  wages  against  both  the  master 
and  the  owner  of  the  vessel.  His  remedy  is 
against  either,  not  both.  Fitzsimmons  V. 
Baxter,  3  Daly  (N.  Y.)  81. 

35.  Smith  v.  Oaks,  141  Mass.  451,  5  N.  E. 
824,  55  Am.  Rep.  487  (holding  that  if  the 
master  of  a  ship  falls  sick  on  a  voyage  and 
another  is  appointed  in  his  place,  the  latter 
is  liable  for  seamen's  wages  thereafter 
earned)  ;  Fitzsimmons  t\  Baxter,  3  Daly 
(N.  Y.)  81  (holding  that  the  substituted 
master,  by  assuming  command  of  the  ves- 
sel, acquires  all  the  power  of  the  former 
master  over  the  seamen  under  their  contract, 
and  must  necessarily  take  with  it  all  the 
obligations  imposed  by  the  maritime  law  as 
a  consequence  of  the  contract).  But  see 
Anonymous,  1  Fed.  Cas.  No.  467a,  1  Pet. 
Adm.*  247. 

But  where  on  the  outward  passage  the  ves- 
sel was  captured  and  carried  into  the  port  of 
the  captors,  where  the  master  left  her,  she 
being  afterward  released,  and  instead  of  prose- 
cuting the  original  voyage,  returned  home 
with  the  same  crew  under  the  command  of 
A,  who  had  been  subsequently  appointed  by 
the  owner  to  take  charge  of  the  vessel,  this 
was  a  new  and  distinct  voyage  and  A  was 
liable  only  for  the  wages  arising  while  he 
was  master  and  not  for  the  wages  which 
had  accrued  when  the  vessel  was  under  the 
former  commander.  Wysham  v.  Rossen,  11 
Johns.  (N.  Y.)  72. 

36.  Russell  v.  Rackett,  46  Fed.  200. 

37.  The  Ethel,  66  Fed.  340,  13  C.  C.  A. 
504  (holding  that  where  an  attempt  is  made 
to  join  the  remedies  the  libel  should  be  dis- 
missed) ;  The  Merchant,  17  Fed.  Cas.  No. 
9,434,  Abb.  Adm.  1. 

Joinder  of  actions. —  The  course  of  proceed- 
ing in  the  admiralty  bears  a  much  closer 
analogy  to  that  of  a  court  of  equity  than 
to  that  of  the  common  law,  and  the  objec- 
tions to  admitting  multifarious  and  uncon- 
nected matters  into  a  suit  apply  with  nearly 
the  same  force  in  the  admiralty  as  in  equity 
in  regard  to  suits  for  seamen's  wages.  Pratt 
V.  Thomas,  19  Fed.  Cas.  No.  11,377,  1  Ware 
437.  It  appears,  however,  to  be  the  estab- 
lished practice  in  the  high  court  of  admiralty 
in  England,  that  a  cause  of  damage,  as  a  suit 
for  a  personal  tort  is  technically  called,  can- 
not be  united  with  an  action  for  wages.  The 
Jack  Park,  4  C.  Rob.  308.  But  a  seaman 
may  in  the  same  libel  sue  for  wages  and  the 
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2.  Owners.  The  owner  of  a  vessel  is  liable  to  the  seamen  for  wages, although 
his  name  is  not  stated  in  the  shipping  articles,^^  and  although  the  master  may 
have  had  a  complement  of  men  without  the  seaman ;  but  the  owner  is  not  hable 
for  wages  of  a  seaman  hired  by  the  master  on  his  exclusive  credit/^  although  an 
agreement  between  the  owner  and  the  master  that  the  latter  was  to  pay  all  wages 
will  not  relieve  the  owner  in  the  absence  of  notice  to  and  assent  of  the  seaman. 
If  a  person  chartering  a  vessel  has  the  entire  control  of  it,  so  that  the  captain 
and  seamen  are  primarily  in  his  employ,  and  he  runs  it  at  his  own  expense,  then 
he  is  regarded  as  the  owner  for  the  time  being,  and  the  general  owner  is  relieved 
from  liability  for  seamen's  wages; ''^  but  if,  notwithstanding  the  charter-party, 
the  general  owner  retains  possession  of  the  vessel  so  far  as  to  run  it  by  his  own 
captain  and  seamen,  the  latter  will  be  in  his  employ  and  he  will  be  liable.*^  The 
sale  of  the  vessel  subsequent  to  the  making  of  the  articles  does  not  discharge 
the  owner's  liability,  even  though  the  voyage  was  not  terminated,  or  the  wages 
were  not  demanded,  previous  to  the  sale,*^  unless  the  sale  is  recorded  in  the  office 


statute  allowance  made  to  a  mariner  who  is 
discharged  from  a  vessel  in  a  foreign  country 
with  his  own  consent  (Orne  v.  Townsend,  18 
Fed.  Cas.  No.  10,583,  4  Mason  541),  and  it  is 
a  common  practice  to  proceed  in  the  same 
libel  for  wages  earned  in  a  particular  voyage, 
and  for  damages  for  a  tortious  discharge  in 
the  same  voyage  (Emerson  v.  Rowland,  8 
Fed.  Cas.  No.  4,441,  1  Mason  45;  Mahoon 
v.  The  Glocester,  16  Fed.  Cas.  No.  8,970, 
Bee  395,  2  Pet.  Adm.  403 ;  The  Beaver,  3 
C.  Rob.  92 ;  Robinett  v.  The  Exeter,  2  C.  Rob. 
261). 

A  claim  for  salvage  may  not  be  joined  with 
a  claim  for  wages.  The  Sarah  E.  Kennedy, 
29  Fed.  264. 

38.  Brooks  v.  Dorr,  2  Mass.  39;  Carey  v. 
The  Kitty,  5  Fed.  Cas.  No.  2,401,  Bee  254. 

Part-owners  in  absence  of  proof  to  the  con- 
trary will  be  considered  commercial  partners 
liable  for  wages  in  soUdo.  Shaum  v.  Strong, 
14  La.  491.  Thus,  where  one  quarter  of  a 
vessel  was  owned  by  defendant,  and  the  other 
three  quarters  by  another  person,  and  the 
master,  notwithstanding  defendant  had  for- 
bidden both  him  and  the  other  part-owner 
from  employing  the  vessel  at  all,  had  hired  a 
seaman  upon  the  credit  of  both  the  owners, 
defendant  was  liable  for  the  wages  of  the 
seaman  so  hired,  he  not  having  at  the  time 
any  knowledge  of  the  prohibition.  Hardy  v. 
Sproule,  29  Me.  258.  And  see  Alleson  v. 
Marsh,  2  Vent.  181,  86  Eng.  Reprint  380. 
And  where  a  master,  who  is  part-owner  and 
general  agent,  contracts  in  his  own  name 
with  a  seaman  to  employ  him,  all  the  owners 
will  be  liable  for  his  wages,  the  general  rules 
of  agency  being  applicable.  Baker  v.  Corey, 
19  Pick.  (Mass.)  496.  But  one  part-owner 
of  a  boat  cannot  sue  the  others  for  services 
as  clerk  on  the  boat,  under  the  employment 
of  the  captain,  another  part-owner.  Hinton 
I".  Law,  10  Mo.  701. 

Extra  wages. —  Seamen  may  maintain  an 
action  against  the  vessel  owner  to  recover  as 
wages  their  portion  of  the  three  months' wages 
required  by  Act  Feb.  28,  1803  (2  U.  S.  St. 
at  L.  203)  to  be  paid  on  a  discharge  in  a 
foreign  port.  Dustin  v.  Murray,  8  Fed.  Cas. 
No.  4,201,  5  Ben.  10. 


One  who  is  owner  at  the  institution  of  the 
action,  although  not  at  the  time  the  debt  was 
incurred,  is  liable  for  wages.  Ex  p.  Warner, 
5  L.  C.  J.  120,  11  L.  C.  Rep.  115. 

39.  Bronde  v.  Haven,  4  Fed.  Cas.  No.  1,924, 
Gilp.  592. 

But  an  owner  on  register  is  not  liable  for 
wages,  if  not  owner  in  fact. —  Ratchford  v. 
Meadows,  3  Esp.  69. 

40.  Luscom  v.  Osgood,  15  Fed.  Cas.  No. 
8,608,  1  Sprague  82. 

41.  Scott  V.  Failes,  21  Fed.  Cas.  No.  12,530, 
5  Ben.  82. 

42.  Russell  v.  Rackett,  46  Fed.  200. 

43.  Giles  V.  Vigoreux,  35  Me.  300,  58  Am. 
Dec.  704;  Goodridge  v.  Lord,  10  Mass.  483; 
Sheriffs  v.  Pugh,  22  Wis.  273,  94  Am.  Dec. 
600. 

But  where  the  vessel  is  let  to  the  master 
for  a  portion  of  her  earnings,  and  he  is  to 

have  entire  control,  and  to  victual,  man,  and 
furnish  her,  the  owners  are  still  liable  for 
wages,  unless  the  contract  is  known  to  the 
seamen  at  the  time  of  shipping.  The  money 
received  by  the  owners  is  freight,  and  they 
are  liable  for  wages  as  having  an  interest  in 
the  freight  and  to  the  whole  extent  of  the 
freight  received,  and  not  pro  rata.  Skofield 
V.  Potter,  22  Fed.  Cas.  No.  12,925,  2  W^are 
394.  And  see  Sargent  v.  W'ording,  46  Me. 
464,  holding  that  where  defendants,  the  own- 
ers of  a  vessel,  and  a  former  master,  had  an 
agreement  under  which  the  vessel  was  sailed 
by  the  latter  on  shares,  and  the  master  made 
an  arrangement  with  another  master  to 
take  his  place,  but  tlie  assent  of  defendants 
thereto  was  not  proved,  a  seaman  hired  by 
the  second  master  was  in  the  absence  of  such 
proof  entitled  to  i-ocover  his  wages  of  the 
owners  of  the  vessel. 

44.  Sheriffs  v.  Pugh,  22  Wis.  273,  94  Am. 
Dec.  600. 

45.  Bonnah  r.  McMorran,  64  Mich.  145,  31 
N.  W.  37;  Bronde  r.  Haven,  4  Fed.  Cas.  No. 
1,924,  Gilp.  592.  But  see  Aspinwall  r.  Bart- 
let,  8  Mass.  483,  holding  that  where  there 
was  a  sale  and  delivery  of  a  ship  in  a  for- 
eign port  by  the  master,  and  a  contract  that 
the  purchasers  should  victual  and  man  her. 
upon  these  facts  being  made  part  of  a  case, 
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of  the  collector  of  customs,  where  the  vessel  is  registered  or  enrolled,  as  required 
by  statute.*® 

3.  Mortgagees.  A  mortgagee  in  possession  of  a  vessel  is  liable  for  seamen's 
wages/^  but  not  a  mortgagee  not  in  possession.*^ 

L.  Lien  —  1.  In  General.  Seamen  have  a  lien  on  the  vessel  for  their  wages/® 
unless  it  is  shown  that  they  rely  for  their  wages,  not  upon  the  vessel  but  upon 
their  contract  with  the  owner,^^  and  they  have  the  same  lien  on  a  vessel  that  is 
chartered,^^  or  that  is  sailed  by  the  master  on  shares  as  they  do  on  others,^^  unless 
a  waiver  of  the  hen  is  proved.^^  This  lien  is  not  dependent  upon  the  seaman's 
contract  but  is  fixed  by  law  as  an  incident  to  his  employment,^*  and  is  not  affected 
by  a  condition  in  the  contract  by  which  the  seaman  agrees  to  perform  services  on 
shore  while  in  port.^^  It  is  dependent,  however,  upon  the  seaman's  being  employed 
in  the  interest  of  the  owners  of  the  vessel,^®  and  having  been  engaged  by  a  per- 


the  former  owners  were  not  liable  for  sea- 
men's wages  after  this  transaction,  but  only 
for  such  as  were  earned  before. 

46.  Hanee  f.  Antone,  1  Tex.  App.  Civ.  Cas. 
§  8'00,  under  U.  S.  Rev.  St.  (1878)  §  4192 
[U.  S.  Comp.  St.  (1901)  p.  2837]. 

47.  The  Bramen,  4  Fed.  Cas,  No.  1,805, 
Brown  Adm.  161.  But  see  Dickey  i".  Fari- 
bault, 11  L.  C.  Rep.  150. 

A  person  to  whom  an  absolute  bill  of  sale 
of  a  vessel  is  given  to  secure  an  indebtedness, 
under  an  agreement  for  a  reconveyance  when 
the  indebtedness  is  paid,  where  the  master  of 
the  vessel  is  to  account  to  him  for  her  earn- 
ings, will  be  considered  a  mortgagee  in  pos- 
session, and  as  such  liable  for  seamen's  wages 
(The  Bramen,  4  Fed.  Cas.  No.  1,805,  Brown 
Adm.  161)  and  is  bound  by  his  admission  of 
liability  and  express  promise  to  pay  wages 
earned  during  the  time  he  held  such  title, 
made  after  he  had  taken  possession,  and 
while  she  was  under  arrest  for  such  wages 
(Kenneway  'C.  The  Wickford,  14  Fed.  Cas.  No. 
7,709). 

48.  Annett  v.  Carstairs,  3  Campb.  354. 

49.  Kirkpatrick  v.  Augusta  Bank,  30  Ga. 
465;  The  John  McDermott,  109  Fed.  90;  The 
John  T.  Williams,  107  Fed.  750 ;  Allen  f .  The 
Destroyer,  56  Fed.  310;  McNamara  t.  The 
Atlantic,  53  Fed.  607;  The  Bolivar,  3  Fed. 
Cas.  No.  1,610,  Olcott  480. 

A  minor  employed  by  the  master-at-all- 
work  has  a  lien  for  his  wages,  even  though 
the  owner  is  authorized  by  the  sharesmen  to 
retain  from  their  shares  his  wages.  The 
Helen  M.  Pierce,  11  Fed.  Cas.  No.  6,332,  2 
Hask.  205. 

A  seaman,  although  a  part-owner  of  a  ves- 
sel on  which  he  serves,,  has  a  lien  for  his 
wages.  Foster  v.  The  Pilot  No.  2,  9  Fed. 
Cas.  No.  4,980,  Newb.  Adm.  215.  See  The 
Blohm,  3  Fed.  Cas.  No.  1,556,  1  Ben.  228, 
holding  that  the  taking  by  a  mate  of  an 
agreement  fiom  the  master  to  share  the 
profits  in  place  of  interest  on  money  loaned 
by  the  mate  to  the  vessel  will  not  pre- 
vent a  lien  for  wages.  Compare  Logan  v. 
The  ^olian,  15  Fed.  Cas.  No.  8,465,  1  Bond 
267,  holding  that  the  clerk  of  a  steamboat 
who  has  an  interest  of  one  half  in  the  boat 
has  no  lien  for  wages. 

A  crew  shipped  by  a  consul  on  a  vessel 
seized  by  him  in  a  foreign  port  are  entitled 
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to  a  lien  for  their  wages.  Maria  Theresa,  16 
Fed.  Cas.  No.  9,082. 

Master's  lien  for  wages  see  Shipping. 

Lien  of  pilot  see  Pilots,  16  Cyc.  1620,  1621, 
text  and  notes  83,  84,  85. 

When  seamen  are  employed  for  a  certain 
length  of  time  and  are  wrongfully  discharged 
before  the  expiration  of  the  term  of  their 
contract,  the  lien  for  their  wages  is  for  the 
entire  term  of  their  employment.  The  Wan- 
derer, 20  Fed.  655,  4  Woods  25. 

When  seamen  are  employed  on  two  or  more 
vessels  they  have  liens  on  each  vessel  upon 
which  they  have  rendered  service,  to  the 
amount  of  the  services  rendered  that  vessel. 
McRae  v.  Bowers  Dredging  Co.,  86  Fed.  344; 
The  Murphy  Tugs,  28  Fed.  429.  But  see  The 
Ida  Meyer,  31  Fed.  89. 

50.  White  v.  The  Emma,  37  Fed.  703. 

51.  The  Gen.  J.  A.  Dumont,  158  Fed.  312; 
The  L.  L.  Lamb,  31  Fed.  29;  The  Interna- 
tional, 30  Fed.  375;  The  Samuel  Ober,  15 
Fed.  621;  The  Adelphi,  1  Fed.  Cas.  No.  80; 
The  Artisan,  2  Fed.  Cas.  No.  568,  9  Ben.  106. 

52.  The  Carrier  Dove,  93  Fed.  978;  The 
Montauk,  17  Fed.  Cas.  No.  9,717,  10  Ben. 
455;  Skofield  V.  Potter,  22  Fed.  Cas.  No. 
12,925,  2  Ware  394.  But  see  The  Hattie 
Low,  14  Fed.  880;  Devoe  v.  The  Fashion,  7 
Fed.  Cas.  No.  3,844. 

53.  McNamara  v.  The  Atlantic,  53  Fed. 
607;  The  L.  L.  Lamb,  31  Fed.  29;  The  Inter- 
national, 30  Fed.  375;  The  Artisan,  2  Fed. 
Cas.  No.  568,  9  Ben.  106;  The  Bambard,  2 
Fed.  Cas.  No.  831,  8  Ben.  493;  Bickner  v. 
The  William  D.,  3  Fed.  Cas.  No.  1,390;  The 
Canton,  5  Fed.  Cas.  No.  2,388,  1  Sprague  437; 
The  Fashion,  7  Fed.  Cas.  No.  3,844;  The 
Montauk,  17  Fed.  Cas.  No.  9,717,  10  Ben. 
455. 

What  amounts  to  waiver  see  infra,  VI,  L, 
4,  a. 

54.  The  International,  30  Fed.  375. 

55.  The  Artisan,  2  Fed.  Cas.  No.  568,  9 
Ben.  106. 

56.  The  Gen.  McPherson,  100  Fed.  860. 
Vessel  operated  by  receiver. —  A  seaman 

may  acquire  a  lien  for  wages  for  services 
rendered  a  receiver  in  charge  of  the  vessel  and 
employing  it  in  navigation  under  order  of 
court.  The  William  M.  Hoag,  168  U.  S.  443, 
18  S.  Ct.  114,  42  L.  ed.  537  [affirming  69 
Fed.  742]. 
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son  authorized  to  engage  him,^^  and  upon  a  voyage  that  is  not  illegal. But 
when  they  have  been  validly  engaged,  and  are  ready  and  wilhng  to  perform  their 
duties,  seamen  are  entitled  to  the  Hen,  although  they  do  not  perform  the  service.^* 
This  lien  extends  to  extra  wages  or  pay  given  by  statute,  to  be  recovered  as  wages, 
but  not  to  compensation  promised  them  for  overtime;  and  the  courts  of  the 
United  States  will  enforce  the  lien,  although  it  arises  in  a  country  where  there 
are  no  courts  of  admiralty. 

2.  Property  Subject  to.«^  Under  the  maritime  law  the  vessel,  if  subject  to 
the  jurisdiction  of  admiralty,*^''  is  subjected  to  the  hen  for  seamen's  wages.^^ 
Where  a  vessel  is  sold  by  order  of  court,  the  Hen  for  seamen's  wages  attaches  to 


57.  The  Gen.  McPherson,  100  Fed.  860; 
Gilligan  f.  The  Winged  Racer,  10  Fed.  Cas. 
No.  5,439. 

58.  The  Langdon  Cheves,  14  Fed.  Cas.  No. 
8,063,  2  Mason  58. 

59.  The  Alanson  Sumner,  28  Fed.  670;  The 
Island  City,  13  Fed.  Cas.  No.  7,109,  1  Lowell 
375. 

But  where  shipping  articles  have  not  been 
signed,  there  is  no  lien  as  for  wages  unless 
services  have  in  fact  been  rendered,  although 
the  seaman  has  been  engaged  for  a  voyage. 
The  Glenesslin,  96  Fed.  768. 

60.  Covert  V.  The  Wexford,  3  Fed.  577 ;  The 
Blohm,  3  Fed.  Cas.  No.  1,556,  1  Ben.  228. 

When  extra  wages  are  allowed  see  supra, 
VI,  F. 

61.  The  Northern  Light,  106  Fed.  748. 
Wages  for  extra  services  generally  see  su- 
pra, VI,  D. 

62.  The  Champion,  5  Fed.  Cas.  No.  2,584. 

63.  Property  subject  to  maritime  liens 
generally  see  Maritime  Liens,  26  Cyc.  753 
et  seq. 

64.  Jurisdiction  of  admiralty  see  Admi- 
ralty, 1  Cyc.  815  et  seq. 

65.  Abbott  V.  Baltimore,  etc.,  Steam  Packet 
Co.,  1  Md.  Ch.  542;  The  Bolivar,  3  Fed.  Cas. 
No.  1,610,  Olcott  480;  Wilson  v.  The  Ohio,  30' 
Fed.  Cas.  No.  17,825,  Gilp.  505. 

Particular  vessels  subject  to  lien. —  Barges 
are  subject  to  the  lien  for  seamen's  wages 
(Disbrow  v.  The  Walsh  Brothers,  36  Fed. 
607),  as  are  also  steam  dredges  (McRae  v. 
Bowers  Dredging  Co.,  86  Fed.  344),  and 
wrecking  tugs  (The  Murphy  Tugs,  28  Fed. 
429),  and  in  some  of  the  jurisdictions  stat- 
utes give  seamen  a  lien  on  steamboats  (see 
the  statutes  of  the  several  states)  ;  but  these 
statutes  are  confined  to  vessels  that  are 
within  the  state,  and  do  not  apply  to  vessel 
without  the  state  coming  within  (Strother  v. 
Lovejoy,  8  B.  Mon.  (Ky.)  135). 

Canal-boats. —  In  the  United  States  under 
U.  S.  Rev.  St.  (1878)  §  4251  [U.  S.  Comp. 
St.  (1901)  p.  2929],  canal-boats  without 
masts  or  steam  power  are  exempt  from  the 
lien.  The  George  Urban,  Jr.,  70  Fed.  91, 
holding  that  a  canal-boat  is  not  rendered 
subject  to  the  lien  by  the  fact  that  it  is 
towed  through  the  canal  by  a  steam  yacht. 
The  statute  is  not  abrogated  by  18  U.  S.  St.  at 
L.  31,  c.  110  [U.  S.  Comp.  St.  (1901)  p.  2995], 
which  provides  that  the  enrolment  act  of 
1793  (1  U.  S.  St.  at  L.  305)  shall  not  be  so 
construed  as  to  extend  the  provisions  of  the 
latter  act  to  such  canal-boats.     The  J.  S. 


Woodward,  6  Fed.  636.  A  canal-boat  is  de- 
lined  to  be  a  vessel  engaged  in  navigating 
canals,  within  the  meaning  of  the  statute, 
without  reference  to  its  form,  and  a  boat  not 
engaged  in  navigating  canals  is  not  a  canal- 
boat,  within  the  meaning  of  the  statute, 
whatever  may  be  its  form.  The  William  L. 
Norman,  49  Fed.  285. 

A  porgy  fishing  vessel  is  not  subject  to  this 
lien.  The  Grace  Darling,  10  Fed.  Cas.  No. 
5,651,  2  Hask.  278. 

When  a  vessel  is  wrecked  those  seamen 
who  have  assisted  in  saving  portions  of  her 
have  a  lien  upon  the  proceeds  of  the  sale  of 
the  portions  saved  (Daniels  v.  Atlantic  Mut. 
Ins.  Co.,  8  Bosw.  (N.  Y.)  266  [affirmed  in 
24  N.  Y.  447];  Hart  Proceeds  of  the  Oak- 
land, 32  Fed.  234;  Adams  f.  The  Sophia,  1 
Fed.  Cas.  No.  65,  Gilp.  77;  The  Bowditch,  3 
Fed.  Cas.  No.  1,717,  3  Ware  71;  Brackett  i\ 
The  Hercules,  3  Fed.  Cas.  No.  1,762,  Gilp. 
184  (holding,  however,  that  a  creditor  of  sea- 
men cannot  recover  his  claim  in  an  action  by 
the  seamen  to  recover  their  wages  out  of  the 
proceeds  of  articles  saved  from  a  wreck)  ; 
Flaherty  V.  Doane,  9  Fed.  Cas.  No.  4,849,  1 
Lowell  148;  Weeks  f.  The  Catharine  Maria, 
29  Fed.  Cas.  No.  17,351,  2  Pet.  Adm.  424), 
and  when  a  vessel  is  abandoned,  seamen  have 
a  lien  upon  her  in  the  hands  of  the  salvors 
(Smith  V.  The  Joseph  Stewart,  22  Fed.  Cas. 
No.  13,070,  Crabbe  218.  But  see  Lewis  r. 
The  Elizabeth  and  Jane,  15  Fed.  Cas.  No. 
8,321,  1  Ware  33,  holding  that  if  the  seamen 
abandon  the  ship  they  lose  their  lien). 

The  lien  is  governed  by  the  law  of  the  flag 
of  the  vessel  to  which  the  seamen  belong. 
The  Velox  v.  Woske,  21  Fed.  479  (holding 
that  where  seamen  shipped  at  Japan  on  a 
Dutch  vessel  for  a  voyage  to  New  York  and 
back,  and  the  voyage  was  broken  up  by  a  sale 
of  the  vessel  in  New  York,  the  liens  of  the 
seamen  were  regulated  bv  the  code  of  the 
Netherlands):  The  Adolph,  7  Fed.  501:  The 
Enterprise,  8  Fed.  Cas.  No.  4,498.  1  Lowell 
455.  But  in  the  absence  of  evidence  as  to 
what  that  law  is,  the  general  maritime  law 
will  govern.  The  Countess  of  DutTerin.  6 
Fed.  Cas.  No.  3,280,  10  Ben.  155.  Where  the 
master  commits  an  act  of  barratry  by  carry- 
ing off  the  vessel  after  the  owner's  death  to  a 
port  of  a  state  other  than  tliat  of  the  owner's 
residence,  the  right  of  one  claiming  a  lien  for 
wages  is  to  be  determined  on  the  same  prin- 
ciples as  if  the  libel  were  filed  in  a  court  of 
the  owner's  domicile.  Williams  r.  The  Sylph, 
29  Fed.  Cas.  No.  17,740. 
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the  proceeds  of  the  sale,®^  and  where  sums  are  awarded  the  owners  on  account  of 
the  capture  of  the  vessel,  the  seamen's  hen  attaches  to  the  sums  so  awarded;  " 
and  while  ordinarily  in  case  of  war  between  countries  seamen  on  a  captured  vessel 
have  no  right  to  wages  out  of  the  proceeds  of  the  prize  property  even  though 
the  voyage  commenced  before  war  was  declared,  in  case  of  civil  war,  if  the  voyage 
be  commenced  before  war  declared,  seamen  not  hostile  to  the  capturing  side  will 
be  allowed  their  wages  or  equivalent  compensation  out  of  the  proceeds  of  the 
seized  property.®^  Seamen  may  proceed  against  the  insurance  money  paid  to  the 
owners,  when  a  vessel  has  been  sunk,^^  or  abandoned  as  a  total  loss;'*^  but  they 
may  not  do  so  when  the  insurance  money  is  paid  on  account  of  the  capture  of 
a  vessel. '^^  The  lien  extends  to  freight  earned;  but  not  to  the  cargo, unless  the 
owners  of  the  cargo  are  the  owners  of  the  vessel,^*  or  are  its  charterers;  and 
when  that  is  the  case  the  seamen  are  allowed  a  lien  on  the  cargo,  to  the  amount 
that  its  transportation  is  reasonably  worth. 

3.  Priority.^^  The  lien  for  seamen's  wages  is  superior  to  all  claims  against 
the  vessel  arising  out  of  contract,    and  to  the  claim  of  the  United  States  for 


66.  Douglass  v.  Roan,  4  Call  (Va.)  353; 
In  re  Low,  15  Fed.  Cas.  No.  8,558,  2  Lowell 
264,  holding  that  where  the  ship-owner  of  a 
vessel  engaged  in  fishing  becomes  bankrupt 
the  lien  of  seamen  follows  the  proceeds  of  the 
fish  into  the  hands  of  his  assignees.  But  see 
The  Augustine  Kobbe,  37  Fed.  696  (holding 
that  a  mate  who  remains  on  a  "vessel  after 
her  seizure,  and  assists  the  marshal  in 
handling  her,  acquires  thereby  no  maritime 
claim,  to  be  enforced  against  the  proceeds  of 
the  vessel)  ;  The  Henrv  Warner,  29  Fed.  601 ; 
The  Searle  W.  Jacobs,  21  Fed.  Cas.  No. 
12,588,  Olcott  502  (holding  that  where  a  claim 
for  wages  was  set  up  after  the  vessel  has  been 
sold  upon  due  proceedings  instituted  upon  a 
claim  for  supplies  furnished  her,  and  was 
sought  to  be  recovered  out  of  the  proceeds  of 
the  vessel  in  court,  the  claim  would  be  disal- 
lowed unless  supported  by  more  than  prima 
facie  evidence,  especially  Avhen  the  rate  of 
wages  claimed  was  unusuallv  high ) . 

67.  Sheppard  v.  Taylor,  8"^Pet.  (U.  S.)  676, 
8  L.  ed.  269;  Brown  v.  Lull,  4  Fed.  Cas.  No. 
2,018,  2  Sumn.  443;  Pitman  r.  Hooper,  19 
Fed.  Cas.  No.  11,185,  3  Sumn.  50;  Vandeveer 
V.  Tilghman,  28  Fed.  Cas.  No.  16,846,  1 
Crabbe  66.  But  see  Hansen  v.  Gardiner,  5 
Me.  108. 

68.  The  Parkhill,  18  Fed.  Cas.  No.  10,756. 

69.  The  Convevor,  147  Fed.  586. 

70.  In  re  Ripley,  9  Daly  (N.  Y.)  252. 

71.  McQuirk  r.  Penelope,  16  Fed.  Cas.  No. 
8,925,  2  Pet.  Adm.  276. 

72.  Tibbol  i\  The  Marion,  79  Fed.  104; 
In  re  Nova  Scotia  Bank,  4  Fed.  667;  The 
Clayton,  5  Fed.  Cas.  No.  2,870,  5  Biss.  162; 
The  Monadnock,  17  Fed.  Cas.  No.  9,704,  5 
Ben.  357 ;  Poland  v.  The  Spartan,  19  Fed.  Cas. 
No.  11,246,  1  Ware  130;  Skofield  f.  Potter, 
22  Fed.  Cas.  No.  12,925,  2  Ware  394. 

Freight  earned  prior  to  a  wreck  of  the 
vessel  and  put  on  shore  in  the  course  of  the 
voyage  is,  to  the  last  nail  or  cable,  hypothe- 
cated to  the  wages.  Relf  v.  The  Maria,  20 
Fed.  Cas.  No.  11,692,  1  Pet.  Adm.  186. 

This  lien  was  not  destroyed  by  the  act  of 
congress  of  July  20,  1790  ( 1  U.  S.  St.  at  L. 
131),  for  the  government  of  merchant  sea- 
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men,  which  authorized  process  against  the 
vessel.  Poland  v.  The  Spartan,  19  Fed.  Cas. 
No.  11,246,  1  Ware  130. 

Where  seamen  proceed  against  both  the 
freight  and  the  vessel  for  their  wages,  and 
either  fund  is  sufficient  to  pay  them  in  full, 
the  court  can  direct  as  to  the  mode  of  satis- 
fying their  decrees.  The  equity  in  the  freight 
created  by  an  advance  upon  the  credit  of  the 
freight  is  no  greater  than  the  equity  in  the 
ship  created  by  a  mortgage  of  the  ship.  As 
between  two  such  creditors,  the  equitable 
method  is  to  charge  the  wages  upon  both 
funds  pro  rata.  In  re  Nova  Scotia  Bank, 
4  Fed.  667. 

Freight  money  paid  to  the  master  before 
notice  of  the  claim  is  not  subject  to  the  lien. 
Conley  f.  The  G.  C.  Barras,  6  Fed.  Cas.  No. 
3,103,  6  Ben.  12.  Nor  is  freight  not  sought 
to  be  charged  in  the  libel.  Conley  V.  The 
G.  C.  Barras,  supra. 

Delivery  of  the  cargo  without  the  payment 
of  the  freight  does  not  divest  the  lien,  which 
follows  the  cargo.  Whitney  v.  Tibbol,  93  Fed. 
686,  35  C.  C.  A.  544. 

73.  Holmes  v.  Bigelow,  3  Desauss.  Eq. 
(S.  C.)  497. 

74.  The  Marion,  88  Fed.  96;  Tibbol  f.  The 
Marion,  79  Fed.  104;  The  Antelope,  1  Fed. 
Cas.  No.  484,  1  Lowell  130  (holding  that  sea- 
men in  the  whaling  service  have  a  lien  on  the 
oil  for  their  wages)  ;  In  re  Low,  15  Fed.  Cas. 
No.  8,558,  2  Lowell  264;  Skolfield  V.  Potter, 
22  Fed.  Cas.  No.  12,925,  2  Ware  394. 

75.  Whitney  v.  Tibbol,  93  Fed.  686,  35 
C.  C.  A.  544;  The  Clayton,  5  Fed.  Cas.  No. 
2,870,  5  Biss.  162;  Poland  r.  The  Spartan,  19 
Fed.  Cas.  No.  11,246,  1  Ware  130. 

76.  Whitney  r.  Tibbol,  93  Fed.  686,  35 
C.  C.  A.  544;  The  Marion,  88  Fed.  96;  The 
Clayton,  5  Fed.  Cas.  No.  2,870,  5  Biss. 
162. 

77.  Inferiority  of  wage  lien  to  lien  for 
damage  for  collision  see  Collisions,  7  Cyc. 
375  text  and  note  88. 

Priority  of  salvage  lien  over  wage  lien 

see  Salvage. 

78.  Mooney  f.  The  Hondurino,  11  La.  Ann. 
538;  Abbott  V.  Baltimore,  etc..  Steam  Packet 
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penalties  inciirrecl  by  the  vessel  for  failure  to  comply  with  the  provision  of  a  stat- 
ute, when  the  statute  imposes  no  duty  upon  the  seamen/^  and  when  the  seamen 
have  no  knowledge  that  a  voyage  is  illegal  the  lien  for  their  wages  is  superior  to 
the  claim  for  forfeiture  by  the  government. But  seamen  on  board  a  prize  cap- 
tured and  condemned  as  enemy 's  property  have  no  lien  for  wages,  as  against  the 
title  of  the  United  States  and  the  rights  of  the  captors;  and  when  a  creditor 
other  than  the  seamen  procures  the  sale  of  the  vessel,  the  cost  of  the  proceeding 
to  procure  the  sale,  and  the  expenses  incident  to  the  sale  are  to  be  taken  from 
the  proceeds  before  the  claims  of  the  seamen  are  to  be  satisfied. 

4.  Loss  OF  Lien  — a.  In  General.  Although  the  lien  for  seamen's  wages  may 
be  lost  in  various  ways,  an  act  of  the  owner,  in  which  the  seamen  do  not  partici- 
pate, such  as  entering  an  agreement,  by  which  the  vessel  is  chartered,  or  pledging 
the  freight,^*  or  by  going  into  bankruptcy,  will  not  operate  to  cause  such  loss,*^ 
nor  will  the  delivery  of  a  vessel  on  bail,®^  or  the  sale  of  the  vessel  by  an  order  of 
court ;  and  the  forfeiture  of  a  vessel  for  the  violation  of  a  statute  will  not  operate 
to  divest  the  seamen's  lien  as  against  the  government,  but  will  so  operate  as 
against  a  purchaser  of  the  forfeited  vessel. A  seaman  may  lose  his  lien  for 
wages  by  waiver,    but  the  fact  that  the  seamen  attempt  to  collect  their  wages 


Co.,  1  Md.  Ch.  542;  In  re  Ripley,  9  Daly 
(N.  Y.)  252;  The  Mystic,  30  Fed.  73  (tow- 
age services)  ;  The  Velox  v.  Woske,  21  Fed. 
479;  The  J.  A.  Brown,  13  Fed.  Cas.  No.  7,118, 
2  Lowell  464;  The  Mav  Queen,  16  Fed.  Cas. 
No.  9,360,  1  Sprague  588;  The  Paragon,  18 
Fed.  Cas.  No.  10,708,  1  Ware  326;  Schuchardt 
f.  The  Angelique,  21  Fed.  Cas.  No.  1 2,483 &. 
And  see,  generally,  Maritime  Liens,  26  Cyc. 
806. 

Materialman's  lien. —  The  lien  for  seamen's 
wages  is  superior  to  that  of  materialmen. 
The  Nellie  Bloomfield,  27  Fed.  524  (holding, 
however,  that  a  seaman  who  delayed  too  long 
in  enforcing  his  lien  could  not  have  priority 
of  a  claim  for  supplies)  ;  The  G.  F.  Brown, 
24  Fed.  399. 

Mortgage.— Ther  seamen's  lien  for  wages  is 
superior  to  a  mortgage  on  the  vessel.  The 
H.  N.  Emilie,  70  Fed.  511;  The  Live  Oak, 
30  Fed.  78;  The  Guiding  Star,  9  Fed.  521; 
The  Uncle  Tom,  24  Fed."  Cas.  No.  14,335,  10 
Ben.  234. 

Priority  of  seaman's  wage  lien  over  bot- 
tomry bond  see  Shipping. 

Lender  on  security  of  freight. —  The  lien 
for  seamen's  wages  is  superior  to  the  claim 
of  a  lender  on  the  security  of  the  freight 
to  be  earned  bv  the  vessel.  In  re  Nova  Scotia 
Bank,  4  Fed.  667. 

Assignment  for  benefit  of  creditors. —  The 
lien  for  seamen's  wages  is  superior  to  the 
claim  of  an  assignee  of  the  vessel  by  the 
owners  for  the  benefit  of  creditors.  Poland 
r.  The  Spartan,  19  Fed.  Cas.  No.  11,246,  1 
Ware  130. 

79.  The  Jennie  Hays,  37  Fed.  373,  penalty 
for  failure  to  post  certificate. 

80.  St.  Jago  de  Cuba,  9  Wheat.  (U.  S.) 
409,  6  L.  ed.  122. 

81.  U.  S.  f.  The  Sally  Magee,  27  Fed. 
Cas.  No.  16,216. 

82.  The  G.  F.  Brown,  24  Fed.  399;  The 
Paragon,  18  Fed.  Cas.  No.  10,708,  1  Ware 
326. 

83.  Hart  v.  The  Enterprise,  11  Fed.  Cas. 
No.  6,151. 
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Lien  for  wages  of  seamen  on  chartered  ves- 
sels see  supra,  VI,  L,  1. 

84.  The  Monadnock,  17  Fed.  Cas.  No.  9,704, 
5  Ben.  357. 

85.  The  Louie  Dole,  14  Fed.  862,  11  Biss. 
479. 

86.  The  Langdon  Cbeves,  14  Fed.  Cas.  No. 
8,063,  2  Mason  58. 

87.  Crosby  v.  The  Lillie,  40  Fed.  367  [af- 
firmed in  42  Fed.  237]  ;  McGinnis  f.  The 
Grand  Turk,  16  Fed.  Cas.  No.  8,800;  Poland 
r.  The  Spartan,  19  Fed.  Cas.  No.  11,246.  1 
Ware  130.  But  see  Gallatin  v.  The  Pilot, 
9  Fed.  Cas.  No.  5,199,  2  Wall.  Jr.  592  [re- 
versing 9  Fed.  Cas.  No.  4,980,  Newb.  215], 
holding  that  the  lien  for  wages  of  a  seaman, 
a  part-owner  of  the  vessel,  is  discharged  by 
a  sheriff's .  sale  of  her  on  execution  against 
her  owners,  although  as  a  general  principle 
a  sheriff's  sale  does  not  have  this  effect. 

Lien  on  proceeds  of  sale  see  supra,  VI,  L,  2. 

Even  though  the  seamen  stand  by  and  see 
the  vessel  sold,  without  asserting  their  claims 
the  rule  applies.  The  Lillie,  42  Fed.  237  [af- 
firming 40  Fed.  367].  If,  however,  the  ves- 
sel is  sold  at  a  private  sale,  seamen  who  have 
knowledge  of  the  sale  and  refrain  from  assert- 
ing their  claim  may  not  afterward  proceed 
against  the  vessel.  The  Bolivar,  3  Fed.  Cas. 
No.  1,609,  Olcott  474.  And  see  Crosbv  v.  The 
Lillie,  40  Fed.  367  [affirmed  in  42  Fed. 
237]. 

Where  part  of  a  ship's  crew  had  libeled  her 

in  the  admiralty  for  their  wages,  and  she 
was  sold  upon  a  decree  in  their  favor,  it  was 
held  that  the  remainder  of  the  crew  who 
had  notice  of  the  proceeding  had  no  lien 
upon  the  ship,  after  such  sale,  for  their 
wages.  Trump  r.  The  Thomas.  24  Fed.  Cas. 
No.  14,206,  Bee  86. 

88.  St.  Jago  de  Cuba,  9  Wheat.  (U.  S.) 
409,  6  L.  ed.  122:  Anderson  r.  The  Solon, 
1  Fed.  Cas.  No.  363,  Crabbe  17:  U.  S.  r. 
Wilder.  28  Fed.  Cas.  No.  16,694,  3  Sumn. 
308. 

89.  Hastings  r.  The  Elexena,  53  Fed.  359. 

90.  The  Bambard,  2  Fed.  Cas.  No.  831,  8 
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in  a  non-maritime  court  will  not  operate  as  a  waiver  of  their  lien  and  prevent 
them  from  enforcing  it  in  a  court  of  admiralty. 

b.  By  Assignment.  The  assignee  of  a  seaman's  claim  for  wages  has  no  lien/^ 
and  may  not  maintain  a  suit  in  rem  against  the  vessel  for  the  recovery  of  the 
wages  assigned/^  nor  may  seamen  after  they  have  assigned  their  claim  for  wages 
maintain  a  libel  for  their  recovery.*^* 

M.  Actions  and  Proceedings  —  1.  In  General.  Admiralty  has  not 
exclusive  jurisdiction  of  seamen's  claims  for  wages;  they  may  proceed  in  the 
state  courts/^  but  not  for  causes  that  arise  outside  of  their  territorial  jurisdic- 


Ben.  493;  Bickner  i;.  The  William  D.,  3 
Fed.  Cas.  No.  1,390;  The  Countess  of  Duf- 
ferin,  6  Fed.  Cas.  No.  3,280,  10  Ben.  155; 
The  Gate  City,  10  Fed.  Cas.  No.  5,267,  5  Bisa. 
200. 

To  establish  a  waiver,  there  must  be  shown 

an  express  contract  on  the  part  of  the  sea- 
man not  to  rely  on  the  credit  of  the  vessel 
for  his  wages  (The  L.  L.  Lamb,  31  Fed.  29; 
The  International,  30  Fed.  375 ;  The  Artisan, 
2  Fed.  Cas.  No.  568,  9  Ben.  106),  fully 
understood  by  the  seaman  (The  Highlander, 
12  Fed.  Cas.  No.  6,476,  1  Sprague  510;  The 
Sarah  Jane,  21  Fed.  Cas.  No.  12,348,  Blatchf. 
&  H.  401),  and  supported  by  a  consideration 
(The  Highlander,  supra;  The  Sarah  Jane, 
supra)  ;  or  there  must  be  a  state  of  facts 
from  which  an  intention  not  to  rely  on  the 
credit  of  the  vessel  must  necessarily  appear 
(The  Canton,  5  Fed.  Cas.  No.  2,388,  1 
Sprague  437;  The  Montauk,  17  Fed.  Cas.  No. 
9,717,  10  Ben.  455).  The  taking  of  a  prom- 
issory note  in  settlement  of  his  wages  (The 
Betsy  and  Rhoda,  3  Fed.  Cas.  No.  1,366,  2 
Ware  117;  The  Gate  City,  10  Fed.  Cas.  No. 
5,267,  5  Biss.  200;  The  Harriet,  11  Fed.  Cas. 
No.  6,098,  1  Sprague  33;  The  Helen  M. 
Pierce,  11  Fed.  Cas.  No.  6,332,  2  Hask.  205), 
or  of  an  order  on  the  owners  for  the  balance 
due  him  will  not  operate  as  such  a  waiver 
(The  Eastern  Star,  8  Fed.  Cas.  No.  4,254,  1 
W^are  184),  nor  will  knowledge  on  the  part 
of  the  seamen  that  the  vessel  is  chartered 
(McNamara  v.  The  Atlantic,  53  Fed.  607; 
The  L.  L.  Lamb,  supra;  The  International, 
supra;  The  Artisan,  supra)  ;  or  is  sailed  by 
the  master  on  shares  (The  Canton,  supra; 
The  Montauk,  supra.  But  see  Devoe  v.  The 
Fashion,  7  Fed.  Cas.  No.  3,844). 

Where  the  charterers  are  insolvent,  if  the 
master  and  owner  know  that  fact  and  do 
not  disclose  it  to  the  seamen  at  the  time  of 
engaging  them  for  the  charterers,  the  con- 
cealment is  a  fraud  upon  them,  and  any 
agreement  to  release  the  lien  on  the  ship  will 
be  disregarded  by  the  court.  The  L.  L.  Lamb, 
31  Fed.  29. 

Becoming  master  of  the  vessel. — Although 
it  is  sometimes  held  that  the  master  of  a 
vessel  has  no  lien  for  his  wages  (see  Ship- 
ping) ;  the  fact  that  a  seaman  succeeds 
to  the  command  of  the  master  during  the 
voyage  will  not  cause  the  loss  of  his  lien 
for  his  wages  as  a  seaman.  The  Fanny 
Gardner,  8  Fed.  Cas.  No.  4,642,  5  Biss.  209, 
holding,  however,  that  a  mate  who  takes 
command  of  a  vessel  on  the  death  of  the 
master  is  not  entitled  to  maintain  a  libel 
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for  Avages  as  master  for  that  part  of  the 
voyage  in  which  he  acted  ih  that  capacity. 

91.  The  Cerro  Gordo,  54  Fed.  391;  The 
Pioneer,  21  Fed.  426;  The  Highlander,  12 
Fed.  Cas.  No.  6,476,  1  Sprague  510,  holding 
that  a  seaman's  lien  for  wages  is  not  de- 
feated by  a  previous  attachment  of  the  ves- 
sel, at  common  law,  in  a  state  court,  aban- 
doned before  the  filing  of  the  libel.  And  see 
The  Gate  City,  10  Fed.  Cas.  No.  5,267,  5 
Biss.  200. 

The  presentment  of  the  claim  by  a  seaman 
to  a  bankrupt  court  will  not  be  considered  a 
waiver  of  his  lien  for  wages.  The  Louie  Dole, 
14  Fed.  862,  11  Biss.  479. 

92.  The  Clara  A.  Mclntyre,  94  Fed.  552; 
Howard  v.  The  Georgia,  46  Fed.  669;  The 
Henry  Warner,  29  Fed.  601;  The  Langdon 
Cheves,  14  Fed.  Cas.  No.  8,063,  2  Mason  58; 
Logan  V.  The  ^olian,  15  Fed.  Cas.  No.  8,465, 
1  Bond  267;  Patchin  v.  The  A.  D.  Patchin, 
18  Fed.  Cas.  No.  10,794;  Rusk  v.  The  Free- 
stone, 21  Fed.  Cas.  No.  12,143,  2  Bond  234; 
Seaver  v.  The  Thales,  21  Fed.  Cas.  No.  12,594. 
Contra,  The  Wm.  M.  Hoag,  69  Fed.  742  [af- 
firmed in  168  U.  S.  437,  18  S.  Ct.  112,  42 
L.  ed.  533]  (holding  that  a  lien  for  sea- 
man's wages  will  be  enforced  in  the  hands 
of  an  assignee  when  there'  is  no  reason  to 
question  the  fairness  of  the  assignment)  ; 
The  New  Idea,  60  Fed.  294  (holding  that  a 
claim  for  maritime  wages  is  assignable,  and 
the  lien  also  passes  by  the  assignment,  so 
that  the  assignee  is  entitled  to  enforce  such 
lien  in  his  own  name). 

93.  Logan  v.  The  ^olian,  15  Fed.  Cas. 
No.  8,465,  1  Bond  267 ;  Patchin  v.  The  A.  D. 
Patchin,  18  Fed.  Cas.  No.  10,794. 

94.  Bibbins  v.  The  Citizen,  3  Fed.  Cas. 
No.  1,384a;  Logan  v.  The  iEolian,  15  Fed. 
Cas.  No.  8,465,  1  Bond  267. 

95.  Jurisdiction  of  admiralty:  To  enforce 
lien  for  seamen's  wages  see  Admiralty,  1 
Cyc.  832.  Over  foreign  seamen  see  Admi- 
ralty, 1  Cyc.  819  et  seq. 

96.  Calvin  v.  Huntley,  178  Mass.  29,  59 
N.  E.  435,  holding  that  the  state  courts  have 
jurisdiction  over  an  action  to  recover  ad- 
ditional wages  provided  for  by  U.  S.  Rev, 
St.  (1878)  §  4527  [U.  S.  Comp.  St.  (1901) 
p.  3077],  for  wrongful  discharge.  See  also 
Munroe  v.  Holmes,  5  Allen  (Mass.)  201; 
Luther      Fowler,  1  Grant  (Pa.)  176. 

The  district  or  justice's  court  of  New  York 
city  has  not  jurisdiction  of  the  claims  of 
seamen  for  wages.  Roche  v.  McCaldin,  1 
Misc.  (N.  Y.)  174,  20  N.  Y.  Suppl.  688 
(holding  that  a  trip  of  a  steam  tug,  while 
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tion.^^  In  some  of  the  jurisdictions  proceedings  against  the  vessel  in  the  nature 
of  proceedings  in  rem  in  admiralty  are  authorized  by  statute. The  statutes  in 
the  United  States  providing  that,  where  seamen's  wages  are  not  paid  when 
due,  district  judges  of  the  district  where  the  vessel  is  may  summon  the  master 
to  appear  before  them  to  show  cause  why  process  should  not  issue  against  the 
vessel  affords  a  summary  remedy  merely  cumulative  and  not  exclusive  of  the 
remedies  which  before  the  enactment  of  the  statute  they  may  have  had ;  ^  nor  is 
this  remedy  conclusive,  for  the  owner  is  permitted  even  after  the  warrant  has 
been  issued  to  intervene  by  answer  and  show  that  the  libellant  has  no  right  to 
sue ;  ^  and  this  statute  has  been  held  to  apply  only  to  the  classes  of  vessels  enumer- 
ated in  the  first  section  of  the  act.^  That  the  wages  are  due  must  appear  on  the 
face  of  the  complaint/  and  the  certificate  to  the  clerk  must  show  on  its  face  that 
it  was  issued  in  accordance  with  the  statute.^ 

2.  Time  to  Sue.  Seamen's  wages  are  due  when  the  services  are  complete,®  and 
they  may  not  maintain  suits  to  recover  them  until  that  time,^  unless  the  per- 


towing  a  ship  from  port  to  sea,  is  a  "  voy- 
age," within  the  meaning  of  the  statute 
prohibiting  the  district  court  of  New  York 
city  from  taking  cognizance  of  an  action 
brought  by  any  seaman  against  the  owner 
of  a  ship  or  vessel  for  breach  of  contract  for 
services  on  board  ship  during  any  "  voyage 
performed,  or  in  part  performed,  by  such 
ship  or  vessel " )  ;  Collins  f.  Underwood,  1 
E.  D.  Smith  (N.  Y.)  318. 

Effect  of  treaty. — An  action  for  seamen's 
wages  earned  on  board  of  a  Swedish  vessel 
is,  under  the  treaty  with  Sweden  and  Nor- 
way, only  cognizable  before  the  consul  of 
Sweden;  and  the  state  court  has  no  jurisdic- 
tion. Norberg  v.  Hillgreu,  5  N.  Y.  Leg. 
Obs.  177. 

97.  Connelly  f.  The  Bee,  40  Mo.  263. 

98.  See  the  statutes  of  the  several  states. 
And  see  Cape  Fear  Steamboat  Co.  f.  Tor- 
rent, 46  Ga.  585;  Butts  v.  Cuthbertson,  6 
Ga.  166;  Flint  River  Steamboat  Co.  f.  Foster, 
5  Ga.  194,  48  Am.  Dec.  248;  Robinson  t.  The 
Lotus,  1  Ga.  317;  Byrne  v.  The  St.  Mary,  27 
Mo.  296;  Williams  i;.  The  Morrisett,  21  Mo. 
144;  Jones  v.  The  Morrisett,  21  Mo.  142; 
Luft  f.  Envoy,  19  Mo.  476;  Russell  i;.  The 
Elk,  6  Mo.  552;  Lewis  v.  The  Cleveland,  12 
Ohio  341. 

The  Michigan  statute  was  declared  uncon- 
stitutional as  in  violation  of  the  constitution 
of  that  state.  Parsons  v.  Russel,  11  Mich. 
113,  83  Am.  Dee.  728. 

99.  U.  S.  Rev.  St.  (1878)  §§  4546,  4547 
[U.  S.  Comp.  St.  (1901)  p.  3087];  1  U.  S. 
St.  at  L.  133,  c.  29,  §  6;  5  U.  S.  St.  at  L. 
517,  c.  188,  §  1 ;  30  U.  S.  St.  at  L.  756,  c.  28, 
§  6. 

1.  The  Shelbourne,  30  Fed.  510  (holding 
that  an  action  at  common  law  is  still  open 
to  a  seaman)  ;  The  Frank  C.  Barker,  19  Fed. 
332  (holding  that  the  usual  process  in  rem, 
against  the  vessel  is  still  open  to  seamen)  ; 
The  Edwin  Post,  6  Fed.  206;  Murray  v.  The 
Ferry-Boat  Nimick,  2  Fed.  86;  The  M.  W. 
Wright,  17  Fed.  Cas.  No.  9,983,  Brown  Adm. 
290;  The  Waverly,  29  Fed.  Cas.  No.  17,301, 
7  Biss.  465;  The  William  Jarvis,  29  Fed. 
Cas.  No.  17,697,  1  Sprague  485. 

2.  The  Warrington,  29  Fed.  Cas.  No.  17,208, 
Blatchf.  &  H.  335. 


3.  The  M.  W.  Wright,  17  Fed.  Cas.  No. 
9,983,  Brown  Adm.  290. 

Fishing  vessels. —  The  provisions  of  this 
statute  apply  only  to  merchant  ships  and  their 
masters  and  crews,  and  not  to  vessels  en- 
gaged in  fisheries.  The  Grace  Darling,  10 
Fed.  Cas.  No.  5,651,  2  Hask.  278. 

4.  The  Rockie  E.  Yates,  20  Fed.  Cas.  No. 
11,980a,  2  Hask.  430,  holding  also  that  the 
vessel  must  be  within  the  judicial  district 
at  the  time  of  the  hearing,  and  that  the 
master  has  a  right  to  appear  by  attorney. 

5.  Kief  V.  The  London,  14  Fed.  Cas.  No. 
7,759,  6  McLean  184,  Newb.  Adm.  6,  holding 
also  that,  where  the  certificate  shows  on  its 
face  that  it  was  issued  according  to  law, 
the  court  will  not  go  behind  it  as  conferring 
authority  on  the  clerk  to  issue  process. 

6.  The  Cypress,  6  Fed.  Cas.  No.  3,530, 
Blatchf.  &  H.  83;  The  Mary,  16  Fed.  Cas. 
No.  9,191,  1  Ware  465. 

The  services  are  complete  when  the  vessel 
is  moored  at  her  final  port  of  destination, 
and  wages  are  then  due.  The  Annie  M. 
Smull,  1  Fed.  Cas.  No.  423,  2  Sawy.  226. 

7.  Jelly  %\  Tiddeman,  13  Fed.  Cas.  No. 
7,256«;  The  Swallow,  23  Fed.  Cas.  No.  13,664, 
Olcott  4. 

Seamen  employed  for  specified  time  cannot 
sue  for  wages  until  the  expiration  of  the 
time,  unless  there  be  proof  of  actual  or  con- 
structive release.  The  Warrington,  29  Fed. 
Cas.  No.  17,208,  Blatchf.  &  H.  335. 

Effect  of  premature  commencement. — 
While  in  many  instances  libels  that  are  pre- 
maturely brought  are  dismissed  (Smith  f. 
The  Columbus,  43  Fed.  686 ;  The  David  Faust, 
7  Fed.  Cas.  No.  3,595,  1  Ben.  183:  Jellv  r. 
Tiddeman,  12  Fed.  Cas.  No.  7.256fl;  The 
Martha,  16  Fed.  Cas.  No.  9,144,  Blatchf. 
&  H.  151;  The  Warrington.  29  Fed.  Cas.  No. 
17,208,  Blatchf.  &  H.  335),  this  is  not  a 
necessarv  result  if  substantial  justice  can 
be  done' (The  L.  B.  Snow,  15  Fed.  282). 

Right  of  exception  to  the  premature  com- 
mencement is  waived  by  appearance  and  an- 
swer.—The  Edward,  8  Fed.  Cas.  No.  4.289, 
Blatchf.  &  H.  286;  The  Grace  Darling.  10 
Fed.  Cas.  No.  5,651,  2  Hask.  278:  Granon  f. 
Hartshorne,  10  Fed.  Cas.  No.  5.689.  Blatchf. 
&  H.  454. 
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formance  of  the  services  is  released,  as  by  discharge  of  the  seamen;  ^  and  when 
seamen  stipulate  in  their  shipping  articles  not  to  sue  for  their  wages  until  a  cer- 
tain time  has  elapsed  after  their  connection  with  the  vessel  is  severed,  if  the  stipu- 
lations are  fairly  made  they  are  bound  by  them.^  In  the  United  States  by 
statute  proceedings  in  rem  against  the  vessel  by  seamen  for  wages  may  not 
be  commenced  until  the  expiration  of  ten  days  from  the  discharge  of.  the  cargo," 
and  seamen  are  required  to  wait  a  reasonable  time  for  the  discharge  to  be  made/^ 
but  may  proceed  at  once  if  a  dispute  as  to  their  wages  arise/^  or  they  be  dis- 
charged,^* or  if  the  vessel  departs  from  the  port  of  her  discharge,^^  or  be  about  to 
proceed  to  sea.^®  This  statute,  however,  prevents  only  the  issuing  of  process 
against  the  vessel,  not  the  filing  of  a  Hbel,^^  or  the  beginning  of  a  suit  against  the 
freight/^  or  in  personam}^ 

3.  Laches.  While  there  is  no  definite  rule  stating  within  what  time  steps  to 
enforce  the  seamen's  lien  must  be  taken  to  prevent  it  from  becoming  stale,'^''  and 
the  lien  is  enforced  often,  although  seamen  have  delayed  in  asserting  it,^^  it  will 
not  be  enforced  against  an  innocent  purchaser  of  the  vessel,  if  the  seamen  have 
delayed  enforcing  it  so  long  as  to  justify  a  presumption  that  it  has  been  waived.^^ 


8.  Dary  v.  The  Caroline  Miller,  36  Fed. 
507;  The  Cadmus,  4  Fed.  Cas.  No.  2,280, 
Blatchf.  &  H.  139  {affirmed  in  4  Fed.  Cas. 
No.  2,282,  2  Paine  229]. 

9.  Smith  V.  The  Columbus,  43  Fed.  686; 
Granon  v.  Hartshorne,  10  Fed.  Cas.  No. 
5,689,  Blatchf.  &  H.  454. 

10.  U.  S.  Rev.  St.  (1878)  §§  4546,  4547 
[U.  S.  Comp.  St.  (1901)  p.  3087]. 

11.  The  David  Faust,  7  Fed.  Cas.  No.  3,595, 
1  Ben.  183;  The  Eagle,  8  Fed.  Cas.  No.  4,233, 
Olcott  232;  Freeman  f.  Baker,  9  Fed.  Cas. 
No.  5,084,  Blatchf.  &  H.  372;  The  Rockie  E. 
Yates,  20  Fed.  Cas.  No.  11,980a,  2  Hask.  430, 
holding  that  the  complaint  should  show  that 
this  time  had  elapsed. 

12.  The  Eagle,  8  Fed.  Cas.  No.  4,233,  Ol- 
cott 232  (holding,  however,  that  a  delay 
beyond  a  reasonable  time  to  unlade  the  ves- 
sel may  be  regarded  as  equivalent  to  a  dis- 
charge of  a  seaman,  so  as  to  enable  him  to 
sue  for  wages  before  the  unlading  of  the 
cargo)  ;  Edwards  v.  The  Susan,  8  Fed.  Cas. 
No.  4,299,  1  Pet.  Adm.  165;  The  Martha,  16 
Fed.  Cas.  No.  9,144,  Blatchf.  &  H.  151  (hold- 
ing that  fifteen  daj's  will  be  taken  to  be  a 
reasonable  time  in  ordinary  cases)  ;  Thomp- 
son V.  Philadelphia,  23  Fed.  Cas.  No.  13,973, 
1  Pet.  Adm.  210. 

13.  The  Eagle,  8  Fed.  Cas.  No.  4,233,  Ol- 
cott 232;  The  William  Jarvis,  29  Fed.  Cas. 
No.  17,697,  1  Sprague  485. 

A  demand  of  wages  and  a  refusal  by  the 
owner  to  pay,  till  after  ten  days,  does  not 
constitute  a  dispute,  within  1  U.  S.  St.  at  L. 
133,  so  as  to  authorize  process  in  rem  before 
the  expiration  of  the  ten  days.  The  Com- 
merce, 6  Fed.  Cas.  No.  3,054,  1  Sprague  34. 

14.  The  Cabot,  4  Fed.  Cas.  No.  2,277,  Abb. 
Adm.  150;  Collins  v.  Nickerson,  6  Fed.  Cas. 
No.  3,016,  1  Sprague  126;  The  Columbia,  6 
Fed.  Cas.  No.  3,034,  6  Ben.  398;  The  David 
Faust,  7  Fed.  Cas.  No.  3,595,  1  Ben.  183; 
The  Susan,  23  Fed.  Cas.  No.  13,631,  3  Ware 
222.  And  see  The  Cypress,  6  Fed.  Cas.  No. 
3,530,  Blatchf.  &  H.  83. 

15.  The  Edward,  8  Fed.  Cas.  No.  4,289, 
Blatchf.  &  H.  286;  Freeman  v.  Baker,  9  Fed. 
Cas.  No.  5,084,  Blatchf.  &  H.  372. 
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16.  The  Cypress,  6  Fed.  Cas.  No.  3,530, 
Blatchf.  &  H.  83;  The  Trial,  24  Fed.  Cas. 
No.  14,170,  Blatchf.  &  H.  94;  The  William 
Jarvis,  29  Fed.  Cas.  No.  17,697,  1  Sprague 
485. 

17.  Francis  V.  Bassett,  9  Fed.  Cas.  No. 
5,637,  1  Sprague  16. 

18.  The  William  Jarvis,  29  Fed.  Cas.  No. 
17,697,  1  Sprague  485. 

19.  The  Edwin  Post,  6  Fed.  206;  The  Com- 
merce, 6  Fed.  Cas.  No.  3,054,  1  Sprague  34; 
Freeman  r.  Baker,  9  Fed.  Cas.  No.  5,084, 
Blatclif.  &  H.  372;  The  Susan,  23  Fed.  Cas. 
No.  13,031,  3  Ware  222;  The  William  Jarvis, 
29  Fed.  Cas.  No.  17,697,  1  Sprague  485. 

20.  The  Mary,  16  Fed.  Cas.  No.  9,186,  I 
Paine  180. 

21.  Redmeyer  v.  The  H.  N.  Emilie,  70  Fed. 
511;  The  Lillie,  42  Fed.  237;  The  Canton,  5 
Fed.  Cas.  No.  2,388,  1  Sprague  437;  The 
Mary,  16  Fed.  Cas.  No.  9,186,  1  Paine  180. 

Delay  of  twenty  months. — A  claim  of  a 
seaman  does  not,  as  a  matter  of  law,  become 
stale  in  twenty  months,  as  against  the  hold- 
ers of  a  trust  deed  of  the  vessel  (The  Nor- 
folk, 18  Fed.  Cas.  No.  10,297,  2  Hughes  123), 
and  where  there  lias  been  no  change  of  owner- 
ship in  a  vessel,  forbearance  by  a  seaman 
to  enforce  his  lien  on  it  for  wages  due,  until 
after  twenty-one  months'  continuous  service, 
does  not  render  his  claim  stale  (The  Gallo- 
way C.  Morris,  9  Fed.  Cas.  No.  5,204,  2  Abb. 
164). 

Delay  of  a  year. —  Where  a  seaman,  hav- 
ing removed  to  a  different  port,  libeled  the 
vessel  on  her  first  appearance  there,  it  was 
held  that,  although  a  year  had  elapsed,  he 
had  not  lost  his  lien,  where  the  delay  caused 
no  change  for  the  worse  to  claimants.  The 
Lillie,  42  Fed.  237. 

The  fact  that  a  vessel  has  made  several 
voyages  since  the  contract  was  terminated 
will  not  discharge  the  lien  of  a  seaman  for 
wages,  where  it  appears  that  the  seaman 
exerted  himself  to  follow  the  vessel,  and 
commenced  suit  at  the  earliest  moment.  The 
Freeman  v.  The  Jane,  9  Fed.  Cas.  No.  5,086, 
Crabbe  178. 

23.  The  Seminole,  42  Fed.  924;  The  Boli- 
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4.  Procedure  —  a.  Pleading.  The  generai  rule  that  courts  of  admiralty  are 
not  restrained  by  the  strict  technical  rules  of  pleading  which  prevail  at  common 
law  apphes  in  actions  by  seamen  for  wages.-*  The  libel  must,  however,  set 
forth  in  plain  allegations  the  ground  on  which  the  judgment  of  the  court  is  asked,^^ 
and  the  facts  should  be  set  forth  in  distinct  articles. Similarly  strict  and  tech- 
nical formality  is  not  required  of  the  answer.  It  should,  however,  distinctly 
admit  or  deny  the  facts  stated  in  the  different  articles  of  the  libel;  "  and  should 
not  contain  impertinent  allegations,^^  and  where  the  defence  relies  on  new  matter 
by  way  of  defense,  this  matter  must  be  set  up  in  distinct  articles,  by  special  alle- 
gations of  the  facts  with  due  certainty  of  time,  place,  and  other  circumstances.^^ 

b.  Evidence.    The  general  rules  of  evidence  in  admiralty     apply  in  suits  for 


var,  3  Fed.  Cas.  No.  1,609,  Olcott  474; 
]Ierbert  r.  The  Amanda  F.  Myrick,  12  Fed. 
Cas.  No.  6,395;  Packard  r.  The  Louisa,  18 
Fed.  Cas.  No.  10,652,  2  Woodb.  &  M.  48; 
Pitman  v.  Hooper,  19  Fed.  Cas.  No.  11,186, 
6  Sumn.  286. 

But  if  a  purchaser  of  a  vessel  has  notice 
before  or  at  the  time  of  his  purchase  informa- 
tion sufficient  to  put  him  on  inquiry,  as  to 
liens  which  might  exist  against  the  vessel, 
the  fact  that  proceedings  by  libellant  to  en- 
force his  lien  for  services  were  not  instituted 
against  the  vessel  till  after  the  purchase 
would  not  operate  as  a  waiver  of  the  lien 
which  originally  existed.  The  Seminole,  42 
Fed.  924. 

23.  See  Admiralty,  1  Cyc.  853. 

24.  Pratt  x.  Thomas,  19  Fed.  Cas.  No. 
11,377,  1  Ware  437,  holding  that  a  libel  for 
wages  is  sufficient  if  it  state  the  contract 
and  service  performed,  without  the  annexa- 
tion of  an  account  stating  the  rate  of  wages, 
and  the  precise  balance  due. 

25.  Orne  v.  Townsend,  18  Fed.  Cas.  No. 
10,583,  4  Mason  541  (holding  tiiat  the  alle- 
gation of  hiring,  voj^age,  etc.,  should  be  stated 
with  accuracy  and  reasonable  certainty)  ; 
The  William  Harris,  29  Fed.  Cas.  No.  17,695. 

There  must  he  a  substantial  agreement  be- 
tween the  pleading  and  proof  (White  v.  The 
Ranier,  45  Fed.  773;  Orne  x.  Townsend,  18 
Fed.  Cas.  No.  10,583,  4  Mason  541;  The 
William  Harris,  29  Fed.  Cas.  No.  17,695), 
and  parties  cannot  introduce  evidence  in 
support  of  matter  not  put  in  issue  by  the 
pleadings  (The  Kendal,  56  Fed.  239;  White 
V.  The  Ranier,  supra.  But  see  Piehl  v. 
Balchen,  19  Fed.  11,137,  Olcott  24,  holding 
that  a  general  form  of  pleading  is  sufficient 
to  admit  evidence  of  a  right  to  compensation 
for  short  allowance  of  provisions  which  is 
recovered  as  wages  where  no  exception  is 
taken  before  trial ) . 

The  seaman  is  bound  by  the  allegation  in 
his  libel. —  The  Osceola,  18  Fed.  Cas,  No. 
10,602,  Olcott  450. 

26.  Orne  v.  Townsend,  18  Fed.  Cas.  No. 
10,583,  4  Mason  541. 

27.  Orne  v.  Townsend,  18  Fed.  Cas.  No. 
10,583,  4  Mason  541,  holding  that  no  facts  of 
misbehavior,  or  other  cause  of  forfeiture  of 
wages,  are  admissible  at  the  hearing,  unless 
the  answer  distinctly  propounds  them,  and 
puts  them  in  issue. 

Where  desertion  is  set  up  as  a  defense  to 
a  libel  for  seamen's  wages,  the  libellants  may 


show  legal  cause  for  such  desertion,  without 
alleging  the  same  in  the  libel.  Bibbins  r. 
Brookfield,  3  Fed.  Cas.  No.  1,384. 

Where  a  libel  claims  extra  wages  for  short 
allowance  of  provisions,  under  1  U.  S.  St.  at 
L.  135,  the  answer  must  set  forth  precisely 
whether  the  vessel  shipped  the  quantity  and 
quality  of  provisions  required  by  the  statute, 
or  an  exception  will  lie  for  insufficiencv.  The 
Elizabeth  Frith,  8  Fed.  Cas.  No.'  4,361, 
Blatchf.  &  H.  195  [modi-fied  in  8  Fed.  Cas. 
No.  4,353,  2  Paine  291]. 

Where  the  answer  fails  to  deny  an  allega- 
tion in  the  libel,  and  the  respondent  does  not 
interpose  a  dilatory  plea  in  the  nature  of  a 
plea  in  abatement,  the  allegation  will  be 
taken  to  be  admitted.  The  William  Harris, 
29  Fed.  Cas.  No.  17,695,  1  Ware  373. 

The  oath  of  calumny  anciently  required  of 
the  libellant  in  the  admiralty  is  not  now  in 
use.  Pratt  v.  Thomas,  19  Fed.  Cas.  No. 
11,377,  1  Ware  437. 

28.  The  Pioneer,  19  Fed.  Cas.  No.  11,176, 
Deady  58. 

29.  The  Atlantic,  2  Fed.  Cas.  No.  620,  Abb. 
Adm.  451;  Orne  v.  Townsend,  18  Fed.  Cas. 
No.  10,583,  4  Mason  541. 

An  allegation  of  misconduct  as  a  cause  of 
forfeiture  of  wages  must  state  the  particular 
acts  of  misconduct  relied  on,  with  the  cir- 
cumstances of  time  and  place.  Macomber  v. 
Thompson,  16  Fed.  Cas.  No.  8,919,  1  Sumn. 
384  (holding  also  that  failure  to  so  state 
must  be  taken  advantage  of  bv  exception)  ; 
The  Pioneer,  19  Fed.  '  Cas.  No.  11,176,  1 
Deady  58. 

Where  a  new  clause  in  the  shipping  articles 

derogatory  of  the  general  rights  of  a  sea- 
man is  relied  upon  to  repel  a  claim  for 
wages,  it  must  be  speciallv  pleaded.  Heard 
V.  Rogers,  11  Fed.  Cas.  No.  6,298.  1  Sprague 
556. 

Counter-claim, —  'NAHiere  it  appears  in  a 
libel  for  seamen's  wages  that  the  wages  have 
been  earned  a  defense  in  the  nature  of  a 
counter-claim  cannot  be  sustained  if  not  spe- 
cially pleaded.  White  r.  The  Ranier,  45  Fed. 
773.' 

Where  an  English  statute  is  relied  upon 

to  defeat  a  summary  action  for  seamen's 
wages,  the  autliority  of  a  foreign  statute  is 
sufficiently  pleaded  hy  a  general  reference  to 
tlie  law  of  Oreat  Britain,  where  the  op- 
posite partv  has  not  been  misled  by  such 
pleading,    the  Alps,  19  Fed.  139. 

30.  See  Admira.lty,  1  Cyc.  992. 
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wages ;  and  the  question  of  the  weight  to  be  given  to  a  particular  kind  of  evi- 
dence, and  to  the  evidence  of  particular  persons,  must  be  determined  by  the 
facts  of  each  case,  with  regard  to  the  general  rules  of  evidence. The  burden  of 


31.  Henry  r.  Curry,  11  Fed.  Cas.  No.  6,381, 
Abb.  Adm.  433. 

It  will  be  presumed  that  the  ordinary 
routine  of  a  ship  has  been  pursued  until 
the  contrary  is  proved  (Setzer  %.  The  Silvia 
de  Grasse,  21  Fed.  Cas.  No.  12,676),  that 
statutory  duties  have  been  fulfilled  (Bark 
Shetland  f.  Johnson,  21  App.  Cas.  (D.  C.) 
416),  that  where  evidence  is  in  possession  of 
the  party  who  fails  to  introduce  it  it  is  un- 
favorable to  him  (Davis  v.  The  Faucon,  7 
Fed.  Cas.  No.  3,632&),  that  the  rate  of 
wages  at  a  port  of  destination  is  the  rate 
of  the  port  of  departure  (The  Elihu  Thomp- 
son, 139  Fed.  89)  ;  but  payment  will  not  be 
presumed  from  the  taking  of  a  note  by  a 
seaman  (The  Betsey  and  Rhoda,  3  Fed.  Cas. 
No.  1,366,  2  Ware  117);  nor  will  the  pre- 
sumption of  misconduct  on  board  a  vessel  be 
raised  by  improprieties  outside  of  the  ship 
(Matthews  v.  Chase,  16  Fed.  Cas.  No.  9,283a); 
and  mere  failure  to  sue  for  nine  months  does 
not  raise  a  presumption  of  payment  either  in 
admiralty  or  any  other  court  (JHolmes 
Lodemia,  12  Fed.  Cas.  No.  6,642,  Crabbe 
434). 

32.  Spicer  %.  Yamoiden,  49  Fed.  591  (hold- 
ing that  where  the  disrating  of  seamen  by 
the  master  was  sustained  by  his  testimony 
and  the  mate's  but  contradicted  by  the  testi- 
mony of  each  seaman  disrated,  as  regarded 
himself  but  not  as  regarded  the  other  sea- 
men, and  the  appearance  of  the  seamen  did 
not  impress  the  court  favorably,  disrating 
would  be  accepted  in  computing  the  wages 
due)  ;  Alexander  f.  Galloway,  1  Fed.  Cas. 
No.  167,  Abb.  Adm.  261  (holding  that  the 
fact  of  a  seaman's  acquittal  on  a  criminal 
trial  for  larceny  for  part  of  the  cargo  is  not 
conclusive  to  rebut  the  charge  when  set  up 
as  a  defense  in  a  suit  for  wages)  ;  Bibbins 
V.  Brookfield,  3  Fed.  Cas.  No.  1,384  (holding 
that  three  weeks'  time,  consumed  mostly  in 
discharging  cargo  and  taking  another  on 
at  a  port  during  the  progress  of  the  voyage, 
will  not  show  such  an  abandonment  of  the 
voyage  as  will  justify  desertion  and  a  suit 
for  wages  at  such  intermediate  port)  ;  Bucker 
v.  Klorkgeter,  4  Fed.  Cas.  No.  2,083,  Abb. 
Adm.  402  (holding  that  a  maritime  sur- 
veyor's report  as  to  seaworthiness  of  the 
vessel  is  not  conclusive  against  the  crew  in 
a  subsequent  action  for  wages)  ;  The  Cru- 
sader, 6  Fed.  Cas.  No.  3,456,  1  Ware  448 
(holding  that,  in  a  suit  by  a  mate  for  wages, 
allegations  in  the  answer  of  partnership  be- 
tween the  master  and  mate  is  not  sustained 
by  proof  that  the  mate  shipped  for  a  share 
of  the  profits,  unattended  by  other  circum- 
stances and  without  proof  of  what  that  share 
was  to  be);  The  Infanta,  13  Fed.  Cas.  No. 
7,030,  Abb.  Adm.  263  (holding  that  the  testi- 
mony of  a  master  of  a  foreign  vessel  that  he 
had  discharged  a  seaman  in  his  port  will  not 
be  allowed,  in  a  suit  by  the  seaman  against 
the  vessel  for  wages,  to  countervail  his  of- 
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ficial  report  to  the  consul  of  his  nation  that 
the  seaman  deserted  the  ship)  ;  Jones  v. 
Crowell,  13  Fed.  Cas.  No.  7,459  (holding  that 
a  tender  by  respondents  on  libel  for  services 
as  stewardess  of  a  ship  is  an  admission  of 
ownership  of  the  vessel)  ;  Minors  v.  The 
Mary,  17  Fed.  Cas.  No.  9,644,  Bee  119  (hold- 
ing that  the  captain's  certificate  that  sea- 
men's wages  were  due,  although  the  vessel 
was  in  port  not  earning  freight,  is  sufficient 
evidence  thereof,  although  the  articles  are 
not  produced )  ;  The  Trial,  24  Fed.  Cas.  No. 
14,170,  Blatchf.  &  H.  94  (holding  that  where 
the  master  was  sworn  his  testimony  is,  in 
the  absence  of  shipping  articles,  sufficient  of 
itself  to  establish  the  time  of  each  seaman's 
services  and  the  amount  of  wages  due). 

The  evidence  of  a  seaman  uncorroborated, 
and  contradicted  by  a  number  of  witnesses, 
is  as  a  general  rule  insufficient  to  establish 
the  seaman's  contention.  The  Rothemay,  34 
Fed.  80;  The  Honora  Carr,  31  Fed.  842; 
The  Eagle,  8  Fed.  Cas.  No.  4,233,  Olcott  232. 
But  see  Armstrong  t*.  Ryesdale,  1  Fed.  Cas. 
No.  547. 

Shipping  articles  are  the  proper  and  usual 
documents  of  the  ship  for  the  voyage,  and 
are  in  the  admiralty  always  admitted  as  evi- 
dence of  the  terms  of  hire.  Willard  v.  Dorr, 
29  Fed.  Cas.  No.  17,680,  3  Mason  161.  And 
see  The  Brucklay  Castle,  30  Fed.  923,  13 
Sawy.  521.  So  too  are  they  'prima  facie  evi- 
dence that  the  seamen  were  on  board  the  ves- 
sel. Malone  v.  Bell,  16  Fed.  Cas.  No.  8,994, 
1  Pet.  Adm.  139.  Where  the  wages  of  a  sea- 
man appear  by  the  shipping  articles,  evi- 
dence of  a  further  compensation  by  way  of 
customary  privilege  cannot  be  received.  Bo- 
gert  V.  Cauman,  Anth.  N.  P.  (N.  Y.)  97. 

Statutory  evidence  is  necessary  to  convict 
a  seaman  of  desertion  which  carries  with  it 
a  forfeiture  of  wages,  when  the  desertion  was 
not  shown  to  be  wilful  and  it  was  not  shown 
that  their  intention  not  to  return  existed. 
The  Osceola,  18  Fed.  Cas.  No.  10,602,  Olcott 
450.  Evidence  held  insufficient  to  establish 
a  claim  of  desertion  see  The  Alnwick,  132 
Fed.  117. 

Evidence  held  sufficient  to  establish  that 
the  seaman  has  been  rightfully  discharged 
(see  the  August  Belmont,  153  Fed.  639); 
that  the  vessel  was  so  unseaworthy  as  to 
justify  the  seamen  in  leaving  and  to  entitle 
them  to  wages  (see  The  Heroe,  21  Fed.  525)  ; 
the  seamen's  claim  for  wages  (see  The  Senti- 
nel, 152  Fed.  564)  ;  the  contention  of  sea- 
men as  to  the  time  that  they  were  to  appear 
on  board  (see  Bark  Shetland  v.  Johnson,  21 
App.  Cas.  (D.  C.)  416);  the  extent  of  the 
voyage  (see  Piehl  v.  Balchen,  19  Fed.  Cas. 
No.  11,137,  Olcott  24);  and  a  claim  of  the 
seamen  that  they  were  not  to  pay  for  their 
own  board,  when  the  vessel  was  without  a 
cook  (see  Sacqueland  v.  The  Meteor,  46  Fed. 
566  [reversed  on  other  grounds  in  39  Fed. 
512]). 
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proof  is  upon  seamen  to  establish  the  facts  alleged  in  the  libel;  but  the  burden 
of  proof  is  upon  the  defense  to  establish  affirmative  defenses,  such  as  payment 
of  wages/"^  misconduct  of  the  seamen/^  or  discharge. As  a  general  rule  any 
evidence  that  tends  to  prove  or  disprove  a  material  fact,  and  which  is  not  rendered 
inadmissible  by  the  general  rules  of  evidence,^^  is  admissible.^^    Irrelevant  evidence 


Evidence  held  insufficient  to  support  the 
seamen's  claims  for  extra  wages  for  short 
allowance  (see  The  Elizabeth  v.  Rickars,  8 
Fed.  Cas.  No.  4,353,  2  Paine  291);  a  de- 
ceased part-owner's  minor  sons'  claim  for 
wages  earned  during  the  lifetime  of  their 
father  and  when  the  vessel  was  run  by  him 
(see  The  Modoc,  20  Fed.  398)  ;  a  seaman's 
claim  for  wages  as  mate  (see  Sacqueland  f. 
The  Meteor,  39  Fed.  512  [reversing  36  Fed. 
566]). 

An  entry  in  the  log-book  is  prima  facie 
evidence  of  its  truth  in  every  particular  and 
to  be  overcome  must  be  disproved  by  satis- 
factory evidence  (Worth  v.  Mumford,  1  Hilt. 
(N.  Y.)  1;  Douglass  v.  Eyre,  7  Fed.  Cas.  No. 
4,032,  Gilp.  147  J  Malone  v.  Bell,  16  Fed.  Cas. 
No.  8,994,  1  Pet.  Adm.  139 ;  Thompson  v.  The 
Philadelphia,  23  Fed.  Cas.  No.  13,973,  1  Pet. 
Adm.  210)  ;  and  an  entry  in  a  log-book  is 
competent  evidence  to  prove  a  desertion  as 
defined  by  the  act  of  congress  of  July  20, 
1790,  but  is  not  per  se  competent  to  prove  a 
general  desertion  ( Worth  v.  Mumford,  supra) ; 
but  written  entries  by  the  captain  in  a 
memorandum  book,  made  a  month  after  an 
occurrence  from  alleged  contemporaneous  en- 
tries in  pencil,  erased,  are  not  entitled  to 
consideration  as  evidence  to  the  weight  of  a 
log-book  properly  kept,  or  of  written  con- 
temporaneous entries  (Brink  v.  Lyons,  18 
Fed.  605 ) . 

The  fact  that  a  steamboat  was  used  within 
a  state  is  prima  facie  evidence  that  the  boat 
was  "  used  in  navigating  the  waters  of  this 
State,"  within  the  meaning  of  Mo.  Rev.  Code 
(1835),  p.  102,  providing  for  the  collection 
of  demands  against  such  vessels.  Russell  v. 
The  Elk,  6  Mo.  552. 

Consular  certificates  of  discharge  are  but 
prima  facie,  not  conclusive,  evidence  of  the 
facts  therein  stated  (The  T.  F.  Oakes,  36 
Fed.  442,  13  Sawy.  498  (holding  that  a  dis- 
charge may  be  shown  to  have  been  illegal, 
although  the  consular  certificate  states  that 
it  was  legal)  ;  Campbell  v.  The  Uncle  Sam, 
4  Fed.  Cas.  No.  2,372,  McAllister  77;  John- 
son V.  The  Coriolanus,  13  Fed.  Cas.  No.  7,380, 
Crabbe  239;  The  Lilian  M.  Vigus,  15  Fed. 
Cas.  No.  8,346,  10  Ben.  385 ;  Tingle  v.  Tucker, 
23  Fed.  Cas.  No.  14,057,  .Abb.  Adm.  519. 
But  see  The  Paul  Revere,  10  Fed.  156;  Lamb 
V.  Briard,  14  Fed.  Cas.  No.  8,010,  Abb.  Adm. 
367),  and  a  certificate  of  discharge  which 
is  in  itself  defective  is  not  evidence  of  a 
discharge  (The  Atlantic,  2  Fed.  Cas.  No.  620, 
Abb.  Adm.  451). 

Proof  that  plaintiff  worked  on  board  a 
sloop,  and  that  defendant  was  the  owner 
thereof,  is  prima  facie  sufficient  to  sustain 
a  recovery.  Dougherty  v.  Gallagher,  3  E.  D. 
Smith  (N.  Y.)  570. 

33.  The  Independence,  1  Alaska  591;  The 
Eagle,  8  Fed.  Cas.  No.  4,233,  Olcott  232; 


Granon  v.  Hartshorne,  10  Fed.  Cas.  No.  5,689, 
Blatchf.  &  H.  454. 

In  suits  for  compensation  for  short  allow- 
ance of  provisions,  the  burden  of  proof  is 
upon  the  seamen  to  show  that  they  were  put 
on  short  allowance  (The  Childe  Harold,  5 
Fed.  Cas.  No.  2,676,  Olcott  275;  The  Eliza- 
beth Frith,  8  Fed.  Cas.  No.  4,361,  Blatchf. 
&  H.  195  [modified  in  8  Fed.  Cas.  No.  4,353, 
2  Paine  291]  ;  Piehl  v.  Balchen,  19  Fed.  Cas. 
No.  11,137,  Olcott  24)  ;  but  after  that  has 
been  established  the  defense  must  show  that 
the  vessel  had  placed  on  board  her  all  the  pro- 
visions required  by  law  ( The  Elizabeth  Frith, 
supra.  Compare  The  Childe  Harold,  supra)  ; 
unless  the  seaman  unduly  delays  bringing  his 
action,  when  the  court  will  require  him  to  give 
evidence  importing  that  the  vessel  went  to  sea 
unprovided  with  a  proper  supply  of  pro- 
visions, then  the  burden  is  placed  upon  the 
ship  to  show  clearly  that  the  vessel  went  to 
sea  with  all  the  provisions  required  by  law 
(Piehl  V.  Balchen,  supra). 

34.  Hogan  v.  The  J.  D.  Peters,  78  Fed. 
368;  Holmes  v.  Dodge,  12  Fed.  Cas.  No. 
6,637,  Abb.  Adm.  60  (holding  that  respondent, 
on  a  libel  for  wages,  has  the  burden  of  show- 
ing that  the  shipping  agent  to  whom  an 
alleged  payment  in  advance  was  made  was 
authorized  by  libellant  to  receive  it)  ;  The 
Napoleon,  17  Fed.  Cas.  No.  10,015,  Olcott 
208. 

Where  testimony  is  evenly  balanced  on  a 

question  of  payment,  the  case  will  be  decided 
in  favor  of  the  seamen,  against  the  party 
on  whom  rests  the  burden  of  proof.  The 
Fritheoff,  14  Fed.  302,  7  Sawy.  58. 

Where  an  unusual  clause  in  the  shipping 
articles  is  relied  on  in  defense  of  a  suit  for 
seamen's  wages,  the  burden  of  proof  is  on  the 
defense  to  show  that  the  seamen  had  been 
informed  of  the  clause  and  that  they  under- 
stood it  and  agreed  to  it.  The  Ringleader, 
20  Fed.  Cas.  No.  11,850,  6  Ben.  400. 

35.  Benton  r.  Whitney,  3  Fed.  Cas.  No. 
1,335,  Crabbe  417. 

36.  The  Atlantic,  2  Fed.  Cas.  No.  620, 
Abb.  Adm.  451. 

37.  See,  generally.  Evidence,  16  Cyc.  821. 
Evidence  admissible  in  admiralty  generally 

see  Admiralty,  1  Cyc.  883  et  seq. 

38.  The  Heroe,  2\  Fed.  525  (holding  that 
the  discharge  of  seamen  and  unsoawortliiness 
of  vessels  may  be  proved  in  the  same  manner 
as  other  facts  are  proved  before  a  court  or 
jury)  ;  Ketland  r.  Lebering,  14  Fed.  (^as.  No. 
7,744,  2  Wash.  201  (holding  that  the  role 
d^ equipage  is  good  evidence  of  the  shipment 
and  wage  contract)  ;  The  Parkhill.  18  Fed. 
Cas.  No.  10,756;  The  William  Harris,  29 
Fed.  Cas.  No.  17,695,  1  Ware  373. 

Seamen  are  competent  witnesses  for  each 
other  in  suits  for  wages  earned.  The  Cvpress, 
6  Fed.  Cas.  No.  3,530,  Blatchf.  &  H.  "83. 
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is  inadmissible  in  actions  for  seamen's  wages  in  like  manner  as  in  other 
actions. 

e.  Trial.  The  general  rules  governing  trials  in  admiralty  apply  to  the  trial 
of  suits  for  seamen's  wages/^  and  rules  of  trial  are  practically  the  same  both  in 
courts  of  law  and  in  admiralty  in  reference  to  foreign  seamen. 

d.  Costs. In  suits  for  seamen's  wages,  admiralty  has  a  general  discretionary 
power  over  costs/*  and  when  a  seaman  has  a  just  cause  of  complaint  it  will  allow 


Desertion.— 1  U.  S.  St.  at  L.  131,  makes 
desertion,  carrying  with  it  a  forfeiture  of 
wages,  a  statutory  offense,  and  defines  the 
evidence  by  which  it  is  to  be  established. 
The  Martha,  16  Fed.  Cas.  No.  9,144,  Blatchf. 

6  H.  151. 

Answer  in  another  suit  between  same  par- 
ties.—  In  a  suit  by  seamen  against  the  mas- 
ter, plaintiff  may  read  in  evidence  an  answer 
by  defendant  in  a  prior  suit  between  the  par- 
ties for  wages.  Rambler  r.  Choat,  20  Fed. 
Cas.  No.  11,542,  1  Cranch  C.  C.  167. 

Secondary  evidence. —  In  an  action  on  ship- 
ping articles,  parol  evidence  of  their  con- 
tents may  be  given  on  proving  a  reasonable 
excuse  for  not  producing  them  (The  Osceola, 
18  Fed.  Cas.  No.  10,602,  Olcott  450,  where, 
however,  notice  to  produce  was  hekl  insuffi- 
cient; Patten  r.  Park,  Anth.  N..  P.  (N.  Y.) 
46.  See  also  Bogert  f.  Cauman,  Anth.  N.  P. 
(N.  Y. )  97);  and  under  the  same  circum- 
stances a  certified  copy  of  them  may  be  in- 
troduced (Henry  v.  Curry,  11  Fed.  Cas,  No. 
6,381,  Abb.  Ad'm.  433),  or  evidence  as  to 
their  contents  may  be  contradicted  (The 
Osceola,  18  Fed.  Cas.  No.  10,602,  Olcott  450; 
The  Tarquin,  23  Fed.  Cas.  No.  13,755,  2 
Lowell  358),  and  it  is  competent  to  supply 
an  omission  in  them  (Wickham  v.  Blight,  29 
Fed.  Cas.  No.  17,611,  Gilp.  452).  So  may 
parol  evidence  be  introduced  to  contradict  an 
entry  in  the  log-book  (Worth  V.  Mumford,  1 
Hilt.  (N.  Y.)  1;  The  Hercules,  12  Fed.  Cas. 
No.  6,401,  1  Sprague  534;  Orne  v.  Town- 
send,  18  Fed.  Cas.  No.  10,583,  4  Mason  541), 
and  under  certain  circumstances,  although  a 
statute  has  provided  by  what  evidence  a  cer- 
tain fact  may  be  established,  the  fact  may  be 
established  by  other  evidence)  ;  Davis  v. 
Leslie,  7  Fed.  Cas.  No.  3,639,  Abb.  Adm. 
123  (holding  that  on  a  libel  for  wages  under 

7  &  8  Vict.  c.  112,  §  17,  notwithstanding 
the  loss  of  the  vessel,  the  fidelity  of  the  sea- 
man may  be  shown  by  other  evidence  than  the 
certificate  of  the  chief  surviving  officer,  pro- 
vided by  such  act)  ;  The  T.  F.  Whiton,  23 
Fed.  Cas.  No.  13,849,  10  Ben.  369). 

The  declarations  of  the  master  concerning 
the  contract  of  seamen  are  admissible  in  a 
suit  against  the  owners,  although  not  strictly 
a  part  of  the  res  gestae  (The  Enterprise,  8 
Fed.  Cas.  No.  4,497,  2  Curt.  317);  but  a 
foreign  master,  who  understands  and  speaks 
English  imperfectly,  will  not  be  charged  upon 
his  declarations  or  admissions  in  that  lan- 
guage without  clear  proof  that  he  well  under- 
stood the  meaning  of  what  was  addressed  to 
him  and  used  by  him  in  reply  (The  Lotty, 
15  Fed.  Cas.  No.  8,524,  Olcott  329). 

Entry  in  agent's  book. —  In  an  action 
against  the  owners  of  a  whaling  vessel  to 
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lecover  the  amount  of  a  seaman's  wages, 
which  plaintiff  had  attached  on  trustee  proc- 
ess, and  which  their  general  agent  had  there- 
upon, with  the  seaman's  consent,  retained 
and  promised  to  pay  to  plaintiff,  an  entry 
by  the  agent  upon  the  book  in  which  he 
kept  the  accounts  of  the  owners,  and  which 
was  at  all  times  accessible  to  them,  is  com- 
petent evidence  to  show  the  amount  so  re- 
tained. Munroe  v.  Holmes,  5  Allen  (Mass.) 
201. 

39.  Ward  v.  Willson,  3  Mich.  1. 

40.  See  Admiralty,  1  Cyc.  887  et  seq. 

41.  Eva  D.  Rose,  151  Fed.  704  [modified 
in  153  Fed.  112]  (holding  that  where  sea- 
men intervene  a  claim  for  wages  in  a  suit 
in  rem  against  a  vessel,  the  court  will  ad- 
judge their  rights  thereon  regardless  of  the 
merits  or  disposition  of  the  original  libel)  ; 
Airey  v.  The  Ann  C.  Pratt,  1  Fed.  Cas.  No. 
114,  1  Curt.  395  [affirming  1  Fed.  Cas.  No. 
113a,  10  N.  Y.  Leg.  Obs.  199]  (holding  that 
in  a  suit  in  rem  by  a  mate  for  wages  under 
shipping  articles,  the  court  will  not  con- 
sider allegations  of  misconduct  as  master 
while  in  temporary  command,  while  the  mas- 
ter was  absent,  with  a  view  of  inflicting  a 
forfeiture  for  wages  as  mate)  ;  The  Cadmus 
V.  Matthews,  4  Fed.  Cas.  No.  2,282,  2  Paine 
229  [affirming  4  Fed.  Cas.  No.  2,280,  Blatchf. 
&  H.  139]  (holding  that  whether  there  was  a 
deviation  is  a  question  not  of  law  but  of 
fact). 

42.  Petersen  v.  Brockelmann,  1  N.  Y.  City 
Ct.  193. 

An  agreement  not  to  sue  in  a  foreign  port, 

in  shipping  articles,  does  not  deprive  a  sea- 
man of  that  right  when  the  voyage,  as  re- 
spects him,  is  ended,  and  that  by  the  act  of 
the  master,  as  a  deviation  or  cruel  treatment. 
Shulenburg  v.  Wessells,  2  E.  D.  Smith  (N.  Y.) 
70;  Vibus  v.  Wirting,  2  Yeates  (Pa.)  350. 

Question  of  fact. —  On  variant  evidence  it 
was  held  to  be  a  question  of  fact  whether 
a  seaman,  illiterate,  without  money,  and  away 
from  home,  after  being  unlawfully  denied 
further  recognition  as  a  member  of  the  crew, 
agreed  to  accept. a  week's  wages  in  full  satis- 
faction of  his  claim  for  wages  for  the  rest  of 
the  voyage.  Boston  v.  Ocean  Steamship  Co., 
197  Mass.  561,  83  N.  E.  1116. 

43.  Costs  in  admiralty  generally  see  Ad- 
miralty, 1  Cyc.  908. 

44.  The  Susan,  23  Fed.  Cas.  No.  13,631, 
3  Ware  222. 

Security  for  costs. —  Seamen  are  privileged 
suitors  in  admiralty,  and  are  not  required 
to  give  security  for  costs  ( The  Shelbourne,  30 
Fed.  510;  The  Arctic,  1  Fed.  Cas.  No.  509a, 
Brown  Adm.  347;  Chambers  v.  The  Henry 
Kneeland,  5  Fed.  Cas.  No.  2,581a;  Collins  v. 
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him  costs/-'  but  will  not  do  so  when  the  suit  is  unnecessaiy  or  inequitable.'"'  It  is 
the  course  of  admiralty  courts  not  to  impose  costs  upon  libellants  when  they 
estabUsh  probable  cause  for  instituting  suits  for  redress;*^  but  they  will  do  so 
when  it  appears  that  there  is  not  probable  cause. 

VII.  SHARE  IN  EARNINGS. 

A.  Nature  of  Right.  In  the  earliest  periods  of  maritime  commerce,  a 
common  method  of  compensating  the  seaman  was  to  allow  him  a  share  in  the 
profits  of  the  voyage,  and  this  method  has  been  continued  as  to  whaling  and 
fishing  voyages ;  and  the  vahdity  of  contracts  providing  for  such  a  mode  of 
compensation  has  been  upheld  by  the  courts. This  lay  or  share  given  to  the 
seaman  does  not  create  any  partnership  in  the  profits  of  the  voyage,  nor  does  it 
constitute  him  a  part-owner,  but  is  in  the  nature  of  wages  and  is  governed  by  the 
same  rules,^^  entitles  the  seaman  to  the  usual  maritime  lien  upon  the  vessel  for 


Hathaway,  6  Fed.  Cas.  No.  3,014,  Olcott 
lt6;  Polydore  v.  Prince,  19  Fed.  Cas.  No. 
11,257,  1  Ware  411;  Wick  v.  Ellis,  29  Fed. 
Cas.  No.  17,614,  Abb.  Adm.  444,  holding  that 
nonage  of  a  seaman  will  not  change  the  rule 
and  that  security  will  not  be  required  of  his 
guardian  or  next  friend)  ;  unless  their  ability 
to  give  the  security  is  proved  (The  Niveto, 
18  Fed.  Cas.  No.  10,279,  7  Ben.  69,  holding 
that  where  the  seaman  has  been  paid  off  by 
a  United  States  shipping  commissioner,  there 
is  a  presumption  that  his  just  demands  have 
been  discharged,  and,  if  he  files  a  libel  there- 
after, security  may  be  required;  Wheatley 
V.  Hotchkiss,  29  Fed.  Cas.  No.  17,483,  1 
Sprague  225 ) .  This  rule  is  confined  to  suits 
to  recover  wages,  and  if  a  seaman  libels  the 
vessel  to  enforce  an  agreement  extraneous  to 
contracts  for  wages,  his  position  is  that  of 
an  ordinary  suitor  of  whom  security  will  be 
required.  Walsh  v.  Louisiana,  4  Fed.  751. 
A  suit  by  seamen  for  breaking  up  a  voyage 
is  not  a  suit  for  wages,  within  a  rule  excusing 
libellant  in  such  suit  from  giving  security 
for  costs.  The  Carolina  and  Cornelia,  5  Fed. 
Cas.  No.  2,420,  2  Ben.  105. 

45.  The  Grapeshot,  22  Fed.  123;  Walsh  v. 
Louisiana,  4  Fed.  751;  The  Cortes,  6  Fed. 
Cas.  No.  3,258,  6  Ben.  288;  Hoffman  v. 
Yarrington,  12  Fed.  Cas.  No.  6,580,  1  Lowell 
168.    But  see  The  Lakme,  93  Fed.  230. 

46.  Johnson  v.  Blanchard,  7  Fed.  597; 
The  Brothers,  4  Fed.  Cas.  No.  1,968,  10  Ben. 
400;  The  Cabot,  4  Fed.  Cas.  No.  2,277,  Abb. 
Adm.  150;  The  Moslem,  17  Fed.  Cas.  No. 
9,876,  Olcott  374;  Reed  v.  Hussey,  20  Fed. 
Cas.  No.  11,646,  Blatchf.  &  H.  525;  The 
Susan,  23  Fed.  Cas.  No.  13,631,  3  Ware  222. 

47.  Howland  v.  Conway,  12  Fed.  Cas.  No, 
6,793,  Abb.  Adm.  281. 

48.  The  L.  B.  Snow,  15  Fed.  282;  The 
Childe  Harold,  5  Fed.  Cas.  No.  2,676,  Olcott 
275;  The  Infanta,  13  Fed.  Cas.  No.  7,030, 
Abb.  Adm.  263;  The  Mary  Ann,  16  Fed. 
Cas.  No.  9,194,  Abb.  Adm.  270. 

49.  Lewis  v.  Chadbourne,  54  Me.  484,  92 
Am.  Dec.  558;  The  Crusader,  6  Fed.  Cas. 
No.  3,456,  1  Ware  448,  1437;  The  Grace 
Darling,  10  Fed.  Cas.  No.  5,651,  2  Hask.  278; 
The  Phebe,  19  Fed.  Cas.  No.  11,064,  1  Ware 
265;  Reed  v.  Hussey,  20  Fed.  Cas.  No.  11,646, 


Blatchf.  &  H.  525.    And  see  Allen  v.  Hitch, 

1  Fed.  Cas.  No.  224,  2  Curt.  147. 

50.  The  Atlantic,  2  Fed.  Cas.  No.  620, 
Abb.  Adm.  451. 

When  hiring  on  shares  compulsory. —  It  has 
been  held  that,  because  of  the  requirement 
of  the  law  of  June  19,  1813,  the  master 
of  every  fishing  vessel  of  more  than  twenty 
tons  shall  make  an  agreement  in  writing, 
for  shares,  with  every  fisherman  employed 
therein,  a  master  of  a  fishing  vessel  has  no 
authority  to  hire  men  for  wages  (Whalen  v. 
The  Silver  Spring,  29  Fed.  Cas.  No.  17,477)  ; 
but  that  this  statute  does  not  prevent  the 
owner  of  such  a  vessel  from  making  a  valid 
contract  with  the  fishermen  for  wages  (Baker 
V.  Corey,  19  Pick.  (Mass.)  496). 

51.  "Lay"  defined  see  25  Cyc.  168. 

52.  Lewis  v.  Chadbourne,  54  Me.  484,  92 
Am.  Dec.  558 ;  Baxter  v.  Rodman,  3  Pick. 
(Mass.)  435  [followed  in  Grozier  v.  Atwood, 
4  Pick.  (Mass.)  234];  Rice  v.  Austin,  17 
Mass.  197;  The  Barbara  Hernster,  146  Fed. 
732,  734  note;  The  Carrier  Dove.  97  Fed. 
Ill,  38  C.  C.  A.  73  [affirming  93  Fed.  978]; 
The  Antelope,  1  Fed.  Cas.  No.  484,  1  Lowell 
130  (holding  that  the  lays  of  the  crew  are 
only  a  mode  of  arriving  at  their  wages)  ; 
Bourne  v.  Smith,  3  Fed.  Cas.  No.  1.701.  1 
Lowell  547 ;  Coffin  v.  Jenkins,  5  Fed.  Cas. 
No.  2,948,  3  Storv  108;  Crowell  v.  Knight, 
6  Fed.  Cas.  No.  \3,445,  2  Lowell  307;  The 
Crusader,  6  Fed.  Cas.  No.  3,456,  1  Ware  448; 
Hazard  v.  Howland,  11  Fed.  Cas.  No.  6,280, 

2  Sprague  68;  Hussey  r.  Fields,  12  Fed.  Cas. 
No.  6,947,  1  Sprague  394;  Jov  r.  Allen,  13 
Fed.  Cas.  No.  7,552,  2  W^oodb.  &  M.  303; 
Knight  V.  Parsons,  14  Fed.  Cas.  No.  7.886,  1 
Sprague  279;  The  Phebe,  19  Fed.  Cas.  No. 
11,064,  1  Ware  265;  Reed  v.  Canfield,  20  Fed. 
Cas.  No.  11,641,  1  Sumn.  195;  Reed  r.  Hussey, 
20  Fed.  Cas.  No.  11,646,  Blatchf.  &  H.  525; 
Taber  ?;.  Jennv,  23  Fed.  Cas.  No.  13,720,  1 
Sprague  315; 'The  Frederick,  5  C.  Rob.  8; 
Wilkinson  ?:.  Frasier,  4  Esp.  182.  But  see 
The  Riby  Grove,  2  W.  Rob.  52,  where  the 
seamen  were  considered  ]iartiiers. 

No  right  until  separation  and  delivery.— • 
The  right  of  the  seaman  is  to  have  tlie  cargo 
sold  and  to  recover  liis  sti|)ulatod  share  of 
tlie  proceeds;  but  even  when  he  is  allowed 
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wages/^  and  brings  him  within  the  statute  prohibiting  an  assignment  of  wages 
prior  to  the  accrual  thereof .^^  In  some  instances,  by  usage,  the  lay  is  subject  to 
a  lien  for  supplies  furnished  the  seamen  during  the  voyage  by  the  master.^® 

B.  Contract  Not  Fully  Performed.  In  whaling  voyages,  the  shipping 
articles  usually  provide  that  if  any  seaman  shall  be  prevented  by  sickness  or 
death  from  performing  the  entire  voyage,  he  shall  be  entitled  to  such  part  of  the 
whole  amount  of  his  stipulated  share  as  the  time  of  his  services  on  board  shall  be 
of  the  whole  term  of  the  voyage,^^  and  by  analogy  this  rule  has  been  adopted  by 
courts  of  admiralty  in  other  cases  of  separation  from  the  vessel,  in  the  absence 
of  a  fair  settlement  on  the  separation  or  circumstances  showing  that  this  mode 
of  settlement  would  not  be  just  and  reasonable. Seamen  are  entitled  to  their 
full  share  when  wrongfully  discharged,^''  or  unjustifiably  left  behind  and  deserted 
by  the  ship;  ®^  but  in  regard  to  their  rights  on  desertion,  there  seems  to  be  no 


to  have  his  share  in  the  cargo  specifically,  he 
lias  no  property  in  it  until  separation  and 
delivery.  Bishop  v.  Shepherd,  23  Pick. 
(Mass.)  492. 

Contract  for  shares  bar  to  claim  for  wages. 
—  The  making  of  a  contract  for  compensation 
by  shares  limits  the  rights  of  the  seamen  and 
bars  them  from  recovering  wages  as  such 
(Jay  V.  Almy,  13  Fed.  Cas.  No.  7,236,  1 
Woodb.  &  M.  262),  even  though,  on  account 
of  the  wrongful  acts  of  the  master,  no  profits 
are  earned  (Williams  r.  The  Sylph,  29  Fed. 
Cas.  No.  17,740). 

53.  The  Carrier  Dove,  93  Fed.  978  [affirmed 
in  97  Fed.  Ill,  38  C.  C.  A.  73]  (holding  that 
proof  of  a  custom  that  the  master  should  sell 
the  catch  and  collect  the  price,  and  that,  in 
his  absence,  the  crew  should  appoint  one  or 
more  of  their  number  to  take  his  place,  does 
not  deprive  the  seamen  of  their  lien)  ;  Crow- 
ell  V.  Knight,  6  Fed.  Cas.  No.  3,445,  2  Lowell 
307  (holding  that  the  lien  is  that  of  a  cred- 
itor, and  not  that  of  a  partner)  ;  The  Grace 
Darling,  10  Fed.  Cas.  No.  5,651,  2  Hask.  278 
(holding  that  the  existence  of  a  lien  depends 
upon  the  nature  of  the  services  and  the  lo- 
cality in  which  they  are  rendered,  and  not 
upon  the  method  of  ascertaining  the  amount 
of  compensation  to  which  the  party  may  be 
entitled) . 

Time  lien  attaches. —  A  specific  lien  on  the 
vessel  has  been  held  not  to  attach  until  the 
earnings  of  the  vessel  are  ascertained  and 
liquidated.  Williams  v.  The  Sylph,  29  Fed. 
Cas.  No.  17,740. 

Lien  on  cargo. —  It  has  been  held  that  the 
crew  have  a  lien  on  the  cargo  until  it  is  sold 
by  the  owners  under  authority  given  by  the 
articles.  The  Antelope,  1  Fed.  Cas.  No.  484, 
1  Lowell  130;  Hussey  v.  Fields,  12  Fed.  Cas. 
No  6,947,  1  Sprague  394;  In  re  Low,  15  Fed. 
Cas.  No.  8,558,  2  Lowell  264. 

Cod  and  mackerel  fishing  voyages. —  It  is 
provided  by  U.  S.  Rev.  St.  (1878)  §  4393 
[U.  S.  Comp.  St.  (1901)  p.  2999],  that  when- 
ever an  agreement  is  made  for  a  cod  or  mack- 
erel fishing  voyage,  and  the  fish  caught  are 
sold  by  the  owner  or  agent  after  having  been 
delivered  to  him  for  cure,  the  vessel  shall,  for 
the  term  of  six  months  after  such  sale,  be 
liable  for  the  fishermen's  share  of  such  fish, 
but  this  statute  has  been  held  not  to  apply 
to  fishermen  who  have  shipped  without  a 
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written  agreement  (The  Grace  Darling,  10 
Fed.  Cas.  No.  5,651,  2  Hask.  278;  The  lanthe, 

12  Fed.  Cas.  No.  6,992,  3  Ware  126),  nor  to 
porgy  fishermen  or  whalemen  (The  Grace 
Darling,  supra),  nor  to  confer  a  lien  on  the 
fish  or  their  proceeds  after  they  have  been 
delivered  to  the  owner  (Story  v.  Russell,  157 
Mass.  152,  31  N.  E.  753). 

54.  See  supra,  VI,  G. 

55.  The  M.  M.  Morrill,  78  Fed.  509. 

Prior  to  the  enactment  of  the  statute,  it 
was  held  that  a  valid  equitable  assignment  of 
the  lay  or  share  could  be  made  before  the 
commencement  of  the  voyage  (Osborne  v. 
Jordan,  3  Gray  (Mass.)  277 ;  Tripp  v.  Brown- 
ell,  12  Cush.  (Mass.)  376;  Parkhurst  V.  Dick- 
erson,  21  Pick.  (Mass.)  307;  Gardner  t;.  Hoeg, 
18  Pick.  (Mass.)  168.  And  see  Bagley  v. 
Francis,  14  Mass.  453'*,  but  that  the  shares 
of  seamen  in  prizes  captured  were  not  assign- 
able before  condemnation  (Usher  v.  De  Wolfe, 

13  Mass.  290). 

56.  Barney  v.  Coffin,  3  Pick.  (Mass.)  115. 

57.  The  Atlantic,  2  Fed.  Cas.  No.  620,  Abb. 
Adm.  451 ;  Brunent  v.  Taber,  4  Fed.  Cas.  No. 
2,054,  1  Sprague  243;  Hathaway  v.  Jones,  11 
Fed.  Cas.  No.  6,212,  2  Sprague  56;  Jenks  V. 
Cox,  13  Fed.  Cas.  No.  7,277,  Holmes  92. 

When  disabled  before  the  voyage  begins, 
the  seaman  is  not  entitled  to  share  in  prizes 
taken  during  the  cruise.  Eoc  p.  Giddings,  10 
Fed.  Cas.  No.  5,404,  2  Gall.  55. 

58.  Hathaway  v.  Jones,  11  Fed.  Cas.  No. 
6,212,  2  Sprague  56;  Jenks  V.  Cox,  13  Fed. 
Cas.  No.  7,277,  Holmes  92. 

59.  Tlie  Hibernia,  12  Fed.  Cas.  No,  6,455, 
1  Sprague  78. 

Refusal  to  allow  performance  of  contract. — 
The  crew  are  not  deprived  of  their  rights  to 
share  in  the  proceeds  of  the  voyage,  by  a 
failure  to  complete  the  contract,  where  they 
were  ready  and  willing  to  perform,  but  the 
master  and  owners  refused  to  allow  them  to 
perform.  Goodrich  v.  The  Domingo,  10  Fed. 
Cas.  No.  5,543,  1  Sawy.  182. 

60.  Keane  v.  The  Gloucester,  2  Dall.  (U.  S.) 
36,  1  L.  ed.  278;  Flynn  f.  The  Nereid,  67  Fed. 
602;  Mahoon  V.  The  Glocester,  16  Fed.  Cas. 
No.  8,970,  Bee  395,  2  Pet.  Adm.  403. 

Where  the  voyage  is  abandoned  and  the 
enterprise  virtually  defeated  because  of  the 
failure  of  the  master  to  provide  the  necessary 
supplies,  the  men  are  entitled  to  recover  the 
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fixed  rule  applicable  to  all  cases.  It  has  been  held  that,  as  a  right  to  share  in  the 
proceeds  is  in  the  nature  of  wages/^  it  is  wholly  forfeited  by  a  desertion. But, 
on  the  other  hand,  it  has  been  held  that  a  mere  desertion  does  not  necessarily 
work  a  forfeiture,  as  the  matter  rests  within  the  discretion  of  the  court,  and  a 
seaman  who  leaves  or  is  discharged  by  consent  is  entitled  to  share  in  the  proceeds 
of  the  cargo  already  taken,  but  not  for  the  whole  voyage,^''  or,  as  is  sometimes 
held,  he  is  entitled  to  share  to  the  extent  his  time  of  actual  service  bears  to  the 
whole  voyage. It  is  competent,  on  the  separation  of  the  seaman  from  the 
vessel  during  the  voyage,  for  the  parties  to  agree  on  the  share  to  be  paid,  but  such 
settlement  will  be  upheld  by  the  courts  only  so  far  as  it  was  entered  into  freely 
and  not  under  duress. 

C.  Amount.  In  general  the  share  or  lay  recoverable  is  determined  and 
limited  by  the  terms  of  the  contract  or  shipping  articles,®^  except  where  extra 
work  is  done  under  compulsion,  or  where  no  contract  exists  and  a  custom  or 
usage  is  shown. ®^  The  seamen  are  entitled  to  have  such  part  of  the  catch  or 
cargo  as  will  satisfy  their  demands  sold  for  cash  at  the  port  of  delivery  as  soon 
as  possible  after  its  arrival,"^  except  where  there  is  no  market  for  the  commodity 


profits  they  would  have  made  had  the  enter- 
prise been  prosecuted  up  to  the  time  it  might 
reasonably  have  been  brought  to  a  conclusion. 
The  Page,  18  Fed.  Cas.  No.  10,660,  5  Sawy. 
299. 

61.  See  supra,  VII,  A. 

62.  Coffin  V.  Jenkins,  5  Fed.  Cas.  No.  2,948, 
3  Story  108.  And  see  Shaw  v.  Mitchell,  2 
Mete.  (Mass.)  65. 

63.  Lovrein  i\  Thompson,  15  Fed.  Cas.  No. 
8,557,  1  Sprague  355. 

Forfeiture  by  violation  of  shipping  articles. 

—  Where  a  seaman  is  guilty  of  mutiny  or 
other  conduct  prohibited  by  the  shipping  arti- 
cles, the  court  will  not  inflict  an  absolute 
forfeiture  of  wages,  but  will  adjudge  such  a 
forfeiture  as  the  case  equitably  requires  (Haz- 
ard v.  Rowland,  11  Fed.  Cas.  No.  6,280,  2 
Sprague  68;  Macomber  v.  Thompson,  16  Fed. 
Cas.  No.  8,919,  1  Sumn.  384),  and  no  forfeit- 
ure will  be  declared  where  the  seaman  has 
been  punished  by  sentence  of  a  court  martial 
(Luscomb  V.  Prince,  12  Mass.  576). 

64.  The  Hunter,  47  Fed.  744 ;  Hathaway  v. 
Jones,  11  Fed.  Cas.  No.  6,212,  2  Sprague  56. 

Inability  to  return  because  of  intoxication. 

—  Seamen  who  wilfully  prolong  their  stay  on 
shore,  and,  at  the  time  of  the  signal  to  re- 
turn, are  too  intoxicated  to  do  so,  may  re- 
cover only  such  share  of  the  proceeds  as 
remain  after  deducting  the  damages  which 
directly  and  necessarily  result  from  their  fail- 
ure to  perform  their  duty.  Flynn  v.  The 
Nereid,  67  Fed.  602. 

Prices  at  home  port  control. —  In  the  ab- 
sence of  a  fair  and  express  agreement  to  the 
contrary,  the  seaman  is  entitled  to  have  his 
share  reckoned  at  the  prices  obtaining  at  the 
home  port,  and  not  the  port  of  discharge. 
Hathaway  v.  Jones,  11  Fed.  Cas.  No.  6,212, 
2  Sprague  56;  Jenks  v.  Cox,  13  Fed.  Cas.  No. 
7,277,  Holmes  92. 

65.  Jenks  v.  Cox,  13  Fed.  Cas.  No.  7,277, 
Holmes  92. 

Desertion  by  minor. —  Where  the  seaman 
was  a  minor  during  part  of  the  voyage  and 
deserted  after  he  became  of  age.  such  deser- 
tion does  not  defeat  the  right  of  the  father  to 
recover  his  son's  lay  accruing  during  his  mi- 


nority (Coffin  V.  Shaw,  5  Fed.  Cas.  No.  2,951), 
and  it  has  been  held  that,  even  where  the 
seaman  deserts  during  his  minority,  if  his  de- 
sertion occasions  no  loss  or  inconvenience  to 
the  owner  of  the  ship,  his  father  may  recover 
such  proportion  of  the  lay  as  the  time  of 
service  bears  to  the  whole  time  of  the  voyage 
(Lovrein  v.  Thompson,  15  Fed.  Cas.  No.  8,557, 
1  Sprague  355 ) . 

66.  Shaw  V.  Mitchell,  2  Mete.  (Mass.)  65; 
Green  v.  Swift,  14  Fed.  877;  Hathaway  v. 
Jones,  11  Fed.  Cas.  No.  6,212,  2  Sprague  56; 
Jenks  V.  Cox,  13  Fed.  Cas.  No.  7,277,  Holmes 
92;  Mayshew  V.  Terry,  16  Fed.  Cas.  No.  9,361, 
1  Sprague  584. 

67.  The  Hunter,  47  Fed.  744;  Donahay  v. 
Howland,  7  Fed.  Cas.  No.  3,978;  The  Sarah 
Jane,  21  Fed.  Cas.  No.  12,348,  Blatchf.  &  H. 
401;  Tompkins  v.  Howard,  24  Fed.  Cas.  No. 
14,089,  1  Sprague  167 ;  Jesse  v.  Roy,  1  C.  M. 
&  R.  316,  3  L.  J.  Exch.  268,  4  tyrw.  626. 
And  see  The  Brutus,  4  Fed.  Cas.  No.  2,060,  2 
Gall.  526. 

Where  a  seaman  has  different  lays  during 
the  same  voyage,  he  is  entitled  to  such  pro- 
portion of  each  lay  as  the  time  he  served 
thereunder  is  of  the  time  of  the  whole  voy- 
age. The  William  Martin,  29  Fed.  Cas.  No. 
17,698,  1  Sprague  564. 

68.  Lopes  V.  Luce,  84  Fed.  465. 

69.  The  S.  L.  Goodal,  6  Fed.  539. 

70.  Bourne  v.  Smith,  3  Fed.  Cas.  No.  1,701, 

I  Lowell  547;  Crowell  ?•.  Knight,  6  Fed.  Cas. 
No.  3,445,  2  Lowell  307 ;  Hazard  r.  Howland, 

II  Fed.  Cas.  No.  6.280,  2  Sprague  68,  holding 
that  if  a  sale  is  made  on  credit  for  a  larger 
price,  the  owner  is  only  responsible  for  the 
price  of  a  cash  sale. 

Where  the  vessel  does  not  return  and  the 
voyage  is  necessarily  broken  up.  although  it 
is  stipulated  in  the  shipping  articles  tlmt  the 
right  to  tlie  lay  does  not  accrue  until  the 
return  of  tlie  vessel  to  the  homo  ]iort.  it  is 
proper  for  the  master  to  pay  the  seamen  their 
respective  shares  at  the  foreign  port  by  deliv- 
ering to  thom  portions  of  the  cargo  taken 
(Hussey  r.  Fields,  12  Fed.  Cas.  No.  6.947,  1 
Sprague  394),  or  ii  some  of  the  proceeds 
reach  the  home  port,  the  owners  are  liable  to 
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in  that  place,  in  which  case  the  price  in  the  place  where  there  is  a  market;  less  the 
cost  of  transportation,  controls,  and  to  have  their  accounts  settled  upon  the 
basis  of  the  actual  catch  of  the  vessel,  provided  it  is  all  brought  to  port.'^^  Sup- 
plies furnished  the  seamen,  and  certain  other  expenses  of  the  voyage,  specified 
in  the  articles  or  settled  by  usage,  may  be  deducted  from  the  gross  proceeds,'^ 
and  in  all  cases  a  fair  and  just  settlement  will  be  upheld  by  the  courts."^* 

D.  Actions.  Where  the  amount  out  of  which  the  share  is  to  be  paid  is 
Hquidated,  an  action  at  law  may  be  brought  for  its  recovery, and  admiralty  also 
has  jurisdiction,  provided  no  general  accounting  of  the  proceeds  of  the  voyage 
is  asked  for.'^^  The  action  should  be  brought  within  a  reasonable  time,^^  upon 
the  agreement, against  the  owners  of  the  vessel,'^  and  in  such  action  the  usual 
rules  relating  to  the  burden  of  proof, measure  of  damages, and  the  admissibility 
of  parol  evidence  apply. 

VIII.  PERSONAL  INJURIES.^3 
A,  Liability  in  General.    The  Hability  of  a  vessel  or  her  owner  to  a  crew 
does  not  ordinarily  include  any  compensation  or  allowance  for  the  resulting  effects 


account  to  the  seamen  for  their  respective 
shares  (Joy  v.  Allen,  13  Fed.  Cas.  No.  7,552, 
2  Woodb.  &  M.  303),  and  the  seamen  are 
entitled  to  compensation  for  their  time  and 
expenses  in  returning  home,  less  the  amount 
they  earn  or  have  an  opportunity  to  earn 
while  so  returning  (The  William  Martin,  29 
Fed.  Cas.  No.  17,698,  1  Sprague  5G4).  How- 
ever, where  the  owners  ship  the  catchings 
home,  and  in  good  faith  keep  them  unsold, 
hoping  for  a  rise  in  the  market,  they  are  not 
bound  to  account  for  them  to  the  seamen  at 
their  value  when  thev  arrived.  Frates  f. 
Rowland,  9  Fed.  Cas.  No.  5,066,  2  Lowell  36. 

Interest  is  allowable  after  default. —  Jav  t*. 
Allen,  13  Fed.  Cas.  No.  7,235,  1  Sprague  130. 

71.  The  Barbara  Hernster,  146  Fed.  732,  77 
C.  C.  A.  158;  The  Cape  Horn  Pigeon,  49  Fed. 
164;  The  Hunter,  47  Fed.  744. 

73.  The  Hunter,  47  Fed.  744. 

Where  part  of  cargo  is  lost. —  The  seamen 
are  entitled  to  shares  only  in  so  much  cargo 
as  is  brought  safely  to  the  home  port,  and 
are  not  entitled  to  anything  for  cargo  lost  on 
the  voyage  (Reed  T.  Hussey,  20  Fed.  Cas.  No. 
11,646^  Blatchf.  &  H.  525),  or  wrongfully  sold 
by  the  master  in  a  foreign  port  (Joy  v.  Allen, 
13  Fed.  Cas.  No.  7,552,  2  Woodb.  &  M.  303), 
nor  are  they  entitled,  to  any  part  of  insurance 
paid  to  the  owners  for  loss  of  cargo,  in  the 
absence  of  an  express  contract  giving  them 
that  right  (Roberts  v.  Swift,  13  Fed.  915). 

73.  Goodrich  Domingo,  10  Fed.  Cas.  No. 
5,543,  1  Sawy.  182. 

Charges  for  articles  furnished  must  be  cor- 
rect before  any  deduction  may  be  made.  The 
Hibernia,  12  Fed.  Cas.  No.  6,455,  1  Sprague  78. 

Items  not  chargeable  against  seamen. —  It 
has  been  held  that  the  owners  have  no  right 
to  deduct  charges  for  their  personal  services 
in  selling  the  cargo  (Hazard  v.  Rowland,  11 
Fed.  Cas.  No.  6,280,  2  Sprague  68),  the  value 
of  casks  (Hazard  i*.  Howland,  supra),  losses 
sustained  on  sales  made  on  credit  ( Crowell  v. 
Knight,  6  Fed.  Cas.  No.  3,445,  2  Lowell  307), 
nor  for  freight  on  cargo  shipped  home,  after 
the  vessel  has  been  condemned  abroad  as  un- 
seaworthy  (Joy  v.  Allen,  13  Fed.  Cas.  No. 
7,552,  2  Woodb.  &  M.  303). 
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74.  Lopes  V.  Luce,  84  Fed.  465;  Da  Crouz 
V.  The  Cape  Horn  Pigeon,  49  Fed.  164. 

Release  by  seaman  while  intoxicated. —  A 
seaman  is  not  bound  by  a  release  of  his  claim 
to  a  part  of  the  proceeds  of  the  voyage,  exe- 
cuted by  him  while  in  an  intoxicated  condi- 
tion. The  Barbara  Hernster,  146  Fed.  732,  77 
C.  C.  A.  158. 

Payment  to  assignee  of  share  discharges 
owner. —  Crowell  v.  Knight,  6  Fed.  Cas.  No. 
3,445,  2  Lowell  307. 

75.  The  Crusader,  6  Fed.  Cas.  No.  3,456,  1 
Ware  448;  Duryee  v.  Elkins,  8  Fed.  Cas.  No. 
4,197,  Abb.  Adm.  529;  Wilkinson  v.  Frasier, 
4  Esp.  182. 

76.  The  Crusader,  6  Fed.  Cas.  No.  3,456,  1 
Ware  448;  Duryee  v.  Elkins,  8  Fed.  Cas.  No. 
4,197,  Abb.  Adm.  529.  But  see  The  Sydney 
Cove,  2  Dods.  11;  The  Riby  Grove,  2  W.  Rob. 
52. 

Claims  of  seamen  to  shares  of  prizes  are 

within  the  jurisdiction  of  courts  of  admiralty. 
Keane  v.  The  Gloucester,  2  Dall.  (U.  S.)  36, 
1  L.  ed.  278;  Mahoon  r.  The  Glocester,  16 
Fed.  Cas.  No.  8,970,  Bee  395,  2  Pet.  Adm.  403. 

77.  Joy  V.  Allen,  13  Fed.  Cas.  No.  7,552,  2 
Woodb.  &  M.  303  \_affirming  13  Fed.  Cas.  No. 
7,235,  1  Sprague  130]. 

After  liquidation,  demand  is  not  a  condition 
precedent. —  Wait  v.  Gibbs,  7  Pick.  (Mass.) 
146. 

78.  Evans  v.  Bennett,  1  Campb.  300. 

79.  Bishop  V.  Shepherd,  23  Pick.  (Mass.) 
492. 

80.  The  Hunter,  47  Fed.  744. 

81.  Lovrein  v.  Thompson,  15  Fed.  Cas.  No. 
8,557,  1  Sprague  355. 

82.  Bradford  v.  Drew,  5  Mete.  (Mass.)  188 
(holding  evidence  of  usage  receivable)  ;  Shaw 
V.  Mitchell,  2  Mete.  (Mass.)  65  (holding  that 
parol  evidence  is  admissible  to  show  the  terms 
of  a  parol  agreement  made  at  the  time  of  the 
discharge  of  the  seamen)  ;  Wait  f.  Gibbs,  4 
Pick.  (Mass.)  297  (holding  that  ownership 
may  be  proved  by  evidence  other  than  the 
documents  of  the  vessel). 

83.  Liability  of  owner  for  injury  to  sea- 
man by  fellow  seaman  or  officer  see  Masteh 
AND  Servant,  26  Cyc.  1358  et  seq. 
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of  an  injury  received  while  in  her  service^  no  fault  tending  to  produce  the  injury 
being  shown  in  the  vessel,  her  appliances,  equipment,  or  officers;  but  is  limited 
to  the  expenses  of  the  care,  attendance,  and  cure  of  the  seaman. The  vessel 
and  her  owner  are,  however,  both  by  Enghsh  and  American  law,  liable  to  an 
indemnity  for  injuries  received  by  seamen  in  consequence  of  the  unseaworthiness 
of  the  ship,  or  a  failure  to  supply  and  keep  in  order  the  proper  appliances  appur- 
tenant to  the  ship.^^  But  liability  in  such  case  is  incurred  only  when  those  who 
represented  the  vessel  failed  to  exercise  reasonable  care  to  make  the  fitting  or 
appHances  safe,  and  where  the  breaking  was  due  to  a  defect  which  might  with 
reasonable  care  have  been  discovered  and  remedied/^  The  risk  to  a  seaman  of 
injury  from  perils  of  navigation  from  defects  in  tackle  or  other  appliances,  which 
are  not  obvious  or  discoverable  by  the  exercise  of  reasonable  care,  is  incidental 
to  the  employment,  and  is  assumed  by  him.^^ 

B.  Effect  of  Contributory  Negligence.^^  Although  it  has  been  held  in 
some  cases  that  a  seaman  cannot  recover  for  an  injury  caused  by  his  own  negli- 
gence, which  contributed  to  the  result,  even  though  the  vessel  was  also  at  fault/^ 
in  cases  of  marine  tort  courts  of  admiralty  are  not  bound  by  the  common  and 
civil  law  rules  governing  cases  of  contributory  negligence,  but  will,  in  the  exercise 
of  a  sound  discretion,  give  or  withhold  damages  according  to  principles  of  equity 
and  justice,  considering  all  the  circumstances  of  the  case.^^    But  a  party  who  is 


84.  Danvir  v.  Morse,  139  Mass.  323,  1  N.  E. 
123;  The  Osceola,  189  U.  S.  158,  23  S.  Ct. 
483,  47  L.  ed.  760;  Campbell  v.  Trinidad 
Shipping,  etc.,  Co.,  165  Fed.  270;  The  Mars, 
138  Fed.  941;  The  Rutherford,  128  Fed.  189; 
Toll  r.  Prince  Line,  124  Fed.  110;  The  Eva  B. 
Hall,  114  Fed.  755;  The  Robert  C.  McQuillen, 
91  Fed.  685;  The  Ida  B.  Cothell,  62  Fed.  765, 
10  C.  C.  A.  634;  Lambos  f.  The  Tammerlane, 
47  Fed.  822;  The  Lizzie  Frank,  31  Fed.  477. 

Injury  received  while  obeying  orders. —  A 
seaman  cannot  recover  damages  from  the  ship 
for  an  injury  received  while  obeying  an  order 
which  is  shown  to  have  been  a  proper  and 
usual  one  under  the  circumstances,  and  when 
the  service  required  did  not  involve  unusual 
risk.  The  Pegasus,  96  Fed.  623.  But  where 
a  young  and  inexperienced  seaman  is  di- 
rected to  perform  work  not  within  the  scope 
of  his  employment,  he  does  not  assume  the 
risk  therefrom,  and  the  vessel  is  liable  for 
his  injury.   Smith  v.  Cook,  164  Fed.  628. 

Duty  to  provide  seaworthy  vessel  see  supra, 
V,  A. 

85.  See  supra,  V,  C. 

86.  The  Norway  v.  Jensen,  52  IlL  373; 
Scarff  V.  Metcalf,  107  N.  Y.  211,  13  N.  E. 
796,  1  Am.  St.  Rep.  807;  The  Osceola,  189 
U.  S.  158,  175,  23  S.  Ct.  483,  47  L.  ed.  760; 
The  Drumelton,  158  Fed.  454;  The  Lowlands, 
142  Fed.  888;  The  Svaeland,  132  Fed.  932 
[a/firmed  in  136  Fed.  109,  69  C.  C.  A.  97]; 
Lafourche  Packet  Co.  v.  Henderson,  94  Fed. 
871,  36  C.  C.  A.  519;  The  Cyprus,  55  Fed. 
332;  McFarland  v.  The  J.  C.  Tutliill,  37  Fed. 
714;  The  Truro,  31  Fed.  158;  The  Noddle- 
burn,  28  Fed.  855 ;  The  Edith  Godden,  23  Fed. 
43. 

In  England  responsibility  for  injuries  re- 
ceived through  the  unseaworthiness  of  the 
ship  is  imposed  upon  the  owner  by  the  Mer- 
chants' Shipping  Act  of  1876  (39  &  40  Vict, 
c.  80,  §  5),  where,  in  every  contract  of  service, 
express  or  implied,  between  an  owner  of  a 


ship  and  the  master  or  any  seaman  thereof, 
there  is  an  obligation  implied  that  all  reason- 
able means  shall  be  used  to  insure  the  sea- 
worthiness of  the  ship  before  and  during  the 
voyage.  Hedley  r.  Pinkney,  etc.,  Steamship 
Co.,  [1894]  App.  Cas.  222,  7  Aspin.  483,  63 
L.  J.  Q.  B.  419,  70  L.  T.  Rep.  N.  S.  630,  6 
Reports  106,  42  Wkly.  Rep.  497. 

Explosion  of  boiler.— Injury  to  a  seaman 
from  explosion  of  a  steam-tug  boiler,  due  to 
negligence  of  the  owner  of  the  vessel,  is 
actionable  in  admiralty.  Grimsley  v.  Han- 
kins,  46  Fed.  400. 

87.  The  Lyndhurst,  149  Fed.  900;  The 
Henry  B.  Fiske,  141  Fed.  188;  The  France, 
59  Fed.  479,  8  C.  C.  A.  185;  Couch  v.  Steel,  2 
C.  L.  R.  940,  3  E.  &  B.  402,  18  Jur.  515,  23 
L,  J.  Q.  B.  121,  2  Wkly.  Rep.  170,  77  E.  C.  L. 
402.    And  see  supra,  V.  A. 

88.  The  Robert  C.  McQuillen,  91  Fed.  685. 

89.  Effect  of  seamen's  negligence  on  right 
to  medical  treatment  see  supra,  V,  C,  1. 

90.  Watts  V.  Boston  Towboat  Co.,  161  Mass. 
378,  37  N.  E.  197;  Brown  v.  Wood,  (Pa. 
1888)  16  Atl.  42;  The  E.  B.  Ward,  20  Fed. 
702;  The  Montauk,  17  Fed.  96;  Peterson  v. 
The  Chandos,  4  Fed.  645. 

91.  The  Frank  and  Willie,  45  Fed.  494; 
The  Wanderer,  20  Fed.  140;  The  Explorer,  20 
Fed.  135. 

Cases  holding  seamen  guilty  of  contributory 
negligence  precluding  a  recovery  see  The  Lvnd- 
hurst,  149  Fed.  900;  The  Mars,  149  Fed.  729, 
79  C.  C.  A.  435;  The  Cuzco,  148  Fed.  914  [re- 
versed on  other  grounds  in  154  Fed.  177,  83 
C.  C.  A.  181];  The  Robert  C.  McQuillen,  91 
Fed.  685;  Davidson  v.  The  City  of  St.  Louis, 
56  Fed.  720;  Willis  v.  The  Aspotogan,  49  Fed. 
163. 

Division  of  damages. —  In  cases  of  marine 
tort  the  admiralty  courts,  wliero  both  parties 
are  in  fault,  will  divide  the  damages  as  the 
circumstances  surrounding  the  tort  in  ques- 
tion may  require.    The  Max  Morris  r.  Curry, 

[VIII,  Bl 


1246    [35  Cyc] 


SEAMEN 


in  delicto  ought  to  make  a  very  strong  case  in  order  to  entitle  himself  to  general 
relief.  ^2 

C.  Remedies.  A  libel  in  admiralty  may  be  maintained  against  the  ship  for 
any  personal  injury,  for  which  the  owners  are  liable,  under  the  general  law  and 
independently  of  smy  local  statute;  and  a  statute  giving  an  action  in  personam 
in  such  case  does  not  take  away  or  exclude  this  right. The  suit  to  enforce  such 
a  lien  may  include  a  cause  of  suit  against  the  master  arising  out  of  the  same  facts ;  ®^ 
and  where  a  libel  is  filed  by  a  seaman  for  damages,  and  also  praying  other  relief, 
admiralty  is  competent  to  administer  a  suitable  remedy;  and,  although  the  court 
finds  no  damages  due,  it  may  make  a  decree  for  such  expenses  in  healing  the 
hbellant  as  have  been  already  incurred,  but  cannot  decree  for  prospective 
expenses;  and  where,  in  an  action  for  injuries  to  a  seaman,  the  complaint  states 
a  cause  of  action  in  tort  only  for  the  negligence  and  wrongful  acts  of  defendant, 
and  contains  no  statement  of  a  cause  of  action  on  a  maritime  contract,  express 
or  imphed,  plaintiff  cannot  recover  in  that  action  for  medical  care,  nursing,  and 
attendance,  under  an  implied  contract.®^  Summary  remedies  against  steamboats 
and  other  water  craft  for  injuries  done  to  seamen  by  such  craft  are  given  in  cer- 
tain cases  by  statute. 

D.  Damages  and  Costs.  Without  proof  of  some  substantial  harm,  some 
incapacity  for  their  ordinary  work,  or  some  expense  incurred,  no  damages  for 
alleged  personal  injuries  should  be  awarded  to  seamen. Where  damages  are 
properly  allowed,  the  amount  thereof  should  be  such  as  will  fairly  compensate  the 
seaman  for  his  actual  loss  by  reason  of  the  injury,^  or  the  delay  in  providing 
proper  treatment;^  and  where  a  libel  by  a  seaman  for  injuries  sustained  by 
the  negligence  of  the  crew  is  prosecuted  in  good  faith,  libellant  is  entitled  to 


137  U.  S.  1,  11  S.  Ct.  29,  34  L.  ed.  586;  The 
Watson,  128  Fed.  201;  Wm.  Johnson  v.  Johan- 
sen,  86  Fed.  886,  30  C.  C.  A.  675 ;  Keiley  v. 
The  Cyprus,  55  Fed.  332 ;  Olson  v.  Flavel,  34 
Fed.  477,  13  Sawy.  232;  The  Eddystone,  33 
Fed.  925.  Thus  where  the  contributory  negli- 
gence of  libellant  was  not  wilful,  gross,  or 
inexcusable,  and  libellee  was  guilty  of  negli- 
gence in  not  providing  a  safe  ladder,  he  is  en- 
titled to  recover  a  portion  of  his  damages, 
and  will  be  allowed  nothing  for  his  pain  and 
suffering,  but  will  be  allowed  the  wages  he 
would  have  earned  but  for  the  accident.  The 
Truro,  31  Fed.  158.  And  see  The  Wanderer, 
20  Fed.  140.  A  state  court  cannot  divide  the 
damages  where  plaintiff  has  been  guilty  of 
contributory  negligence.  Kalleck  v.  Deering, 
161  Mass.  469,  37  N.  E.  450,  42  Am.  St.  Rep. 
421. 

Obedience  of  a  seaman  to  the  orders  of  the 
mate  or  master  is  not  negligence,  although 
he  knows  the  danger.  Keating  V.  Pacific 
Steam-Whaling  Co.,  21  Wash.  415,  58  Pac. 
224. 

92.  The  Explorer,  20  Fed.  135. 

93.  The  Matterhorn,  128  Fed.  863,  63 
C.  C.  A.  331;  The  Troop,  128  Fed.  856,  63 
C.  C.  A.  584  [affirming  118  Fed.  769];  The 
A.  Heaton,  43  Fed.  592 ;  The  Scotland,  42  Fed. 
925;  City  of  Carlisle,  39  Fed.  807,  5  L.  R.  A. 
52;  City  of  Alexandria,  17  Fed.  390;  Brown 
V.  The  D.  S.  Cage,  4  Fed.  Cas.  No.  2,002,  1 
Woods  401. 

But  by  the  British  law,  an  action  in  rem 
cannot  be  maintained  for  such  injuries  (Peter- 
son V.  The  Lamington,  87  Fed.  752),  although 
libellant  is  a  naturalized  American  citizen 
(The  Egyptian  Monarch,  36  Fed.  773). 
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94.  The  Clatsop  Chief,  8  Fed.  767,  7  Sawy. 
279;  Brown  t\  The  D.  S.  Cage,  4  Fed.  Cas. 
No.  2,002,  1  Woods  401. 

The  sixteenth  rule  in  admiralty,  which  di- 
rects that  "  in  all  suits  for  an  assault  or 
beating  upon  the  high  seas,  or  elsewhere 
within  the  admiralty  and  maritime  jurisdic- 
tion, the  suit  shall  be  in  personam  only," 
does  not  affect  libels  for  negligence.  The 
A.  Heaton,  43  Fed.  592. 

95.  City  of  Carlisle,  39  Fed.  807,  5  L.  R.  A. 

52 

96.  The  Lizzie  Frank,  31  Fed.  477. 

97.  Sanders  v.  Stimson  Mill  Co.,  34  Wash. 
357,  75  Pac.  974. 

An  action  in  tort  for  injuries  to  a  seaman 
cannot  be  joined  with  an  action  on  contract 
to  furnish  the  seaman  medical  care,  nursing, 
and  attendance  at  the  expense  of  the  ship  on 
which  he  was  injured.  Sanders  v.  Stimson 
Mill  Co.,  34  Wash.  357,  75  Pac.  974. 

98.  The  Norway  f.  Jensen,  52  111.  373,  hold- 
ing that  St.  (1857)  giving  a  summary 
remedy  in  certain  cases  against  steamboats 
and  other  water  craft  is  not  confined  in  its 
operation  to  that  class  of  vessels  navigating 
the  rivers  within  or  bordering  upon  that  state 
but  embraces  as  M^ell  all  those  that  are  em- 
ployed upon  any  navigable  waters  whether 
lake  or  river. 

99.  The  Queen,  40  Fed.  694,  holding  that 
allowances  under  this  head  will  not  be  made 
for  damages  from  being  thrown  into  the 
water  or  for  alleged  fright. 

1.  The  A.  Heaton,  43  Fed.  592;  The  Edith 
Godden,  23  Fed.  43. 

2.  The  Scotland,  42  Fed.  925 ;  The  Vigilant, 
30  Fed.  288. 
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costs,  although  he  is  not  entitled  to  recover  on  the  ground  of  his  contributory 
neghgence.^ 

IX.  DISCIPLINE  AND  PUNISHMENT. 

A.  Right  to  Punish  and  Manner  of  Enforcing  Discipline.  It  is  the  right 
and  duty  of  the  master  to  maintain  proper  discipline  on  the  ship,  and  to  protect 
members  of  the  crew  from  abuse  at  the  hands  of  his  subordinate  officers ;  ^  and  he 
has  the  sole  and  exclusive  command  on  board  the  vessel,  and  the  inferior  officers, 
as  well  as  the  common  sailors,  are  bound  to  obey  his  lawful  commands,^  and  the 
master  may  inffict  proper  correction  on  his  seamen,^  for  past  as  well  as  present 


3.  The  Wanderer,  20  Fed.  140. 

4.  The  Marion  Chilcott,  95  Fed.  688;  An- 
derson V.  Ross,  1  Fed.  Cas.  No.  361,  2  Sawy. 
91;  Jordan  V.  Williams,  13  Fed.  Cas.  No. 
7,528,  1  Curt.  69 ;  Shorey  v.  Rennell,  22  Fed. 
Cas.  No.  12,806,  1  Sprague  407. 

When  the  crime  of  a  sailor  is  too  great  for 
the  master's  authority  to  punish,  the  master 
must  not  take  the  law  into  his  own  hands, 
but  must  seize  the  criminal,  put  him  in  irons, 
and  bring  him  to  justice  on  the  return  home. 
Thorne  v.  White,  *23  Fed.  Cas.  No.  13,989,  1 
Pet.  Adm.  168. 

5.  Buddington  t'.  Smith,  13  Conn.  334,  33 
Am.  Dec.  407;  Butler  f.  McClellan,  4  Fed. 
Cas.  No.  2,242,  1  Ware  220;  U.  S.  v.  Free- 
man, 25  Fed.  Cas.  No.  15,162,  4  Mason  505; 
U.  S.  V.  Peterson,  27  Fed.  Cas.  No.  16,037,  I 
Woodb.  &  M.  305;  U.  S.  f.  Smith,  27  Fed. 
Cas.  No.  16,345,  3  Wash.  525. 

Submission  is  among  the  first  duties  of  the 
seamen  (U.  S.  v.  Freeman,  25  Fed,  Cas.  No. 
15,162,  4  Mason  505;  U.  S.  i\  Smith,  27  Fed. 
Cas.  No.  16,345,  3  Wash.  525),  and  in  pro- 
portion as  the  urgency  of  the  occasion  and 
the  necessities  of  the  sea  service  require  in- 
stant compliance  with  such  commands  the 
duty  of  the  seamen  to  obey  becomes  more 
pressing  and  obligatory  (Thompson  'C.  Her- 
mann, 47  Wis.  602,  3  N.  W.  579,  32  Am.  Rep. 
784;  U.  S.  'C.  Freeman,  supra). 

The  necessities  of  the  service  require  a 
promptness  of  action  in  emergencies  that  ex- 
cludes the  possibility  of  acting  under  the 
deliberative  direction  of  several  minds,  and 
the  law  therefore,  finding  it  necessary  to  in- 
vest the  captain  with  a  dictatorship  to  meet 
emergencies,  to  preserve  uniformity  of  govern- 
ment, very  properly  gives  him  the  entire  au- 
thority or  command,  in  all  cases;  but  it  en- 
joins on  him  the  moderate  and  prudent  use 
of  his  authority,  and  holds  him  strictly  re- 
sponsible for  the  abuse  of  his  high  powers. 
Butler  V.  McClellan,  4  Fed.  Cas.  No.  2,242,  1 
Ware  220. 

When  the  master  is  absent  the  mate  exe- 
cutes the  power  of  the  master,  and  is  entitled 
to  the  same  obedience  from  the  seamen. 
Sheridan  v.  Furbur,  21  Fed.  Cas.  No.  12,761, 
1  Blatchf.  &  H.  423.  And  even  when  the 
master  is  on  board  and  at  hand,  the  mate 
may  punish  seamen  if  the  punishment  is 
necessary  as  a  means  to  suppress  mutinous, 
illegal,  or  flagrant  disobedience,  on  the  part 
of  the  seamen,  to  orders,  or  other  duties, 
which  require  prompt  and  instantaneous  ac- 
tion, and  admit  of  no  delay,  but  when  he 
relies  upon  this  right  as  a  defense  the  burden 


of  proof  is  upon  him  to  show  that  such  a  real 
or  supposed  necessity  existed.  U.  S.  v.  Har- 
riman,  26  Fed.  Cas.  No.  15,311,  1  Hughes 
525;  U.  S.  V.  Hunt,  26  Fed.  Cas.  No.  15,423, 
2  Story  120;  U.  S.  v.  Taylor,  28  Fed.  Cas. 
No.  16,442,  2  Sumn.  584. 

A  ship's  carpenter  ranks  with  an  ordinary 
seaman,  and  cannot  disobey  the  orders  of  the 
second  mate,  and  general  orders  from  one 
ollicer  will  not  excuse  his  disobedience  of  spe- 
cific orders  of  another  officer.  Sheridan  v. 
Furbur,  21  Fed.  Cas.  No.  12,761,  Blatchf.  &  H. 
423. 

6.  Connecticut. —  Buddington  v.  Smith,  13 
Conn.  333,  33  Am.  Dec.  407. 

Massachusetts. —  Sampson  v.  Smith,  15 
Mass.  365. 

New  York. — -Brown  v.  Howard,  14  Johns. 
119. 

South  Carolina. —  Flemming  v.  Ball,  1 
Bay  3. 

United  States. —  The  Stacey  Clarke,  54  Fed. 
533;  Butler  v.  McClellan,  4  Fed.  Cas.  No. 
2,242,  1  Ware  219;  U.  S.  V.  Alden,  24  Fed. 
Cas.  No.  14,427,  1  Sprague  95;  U.  S.  v.  Harri- 
man,  26  Fed.  Cas.  No.  15,311,  1  Hughes  525; 
U.  S.  V.  Hunt,  26  Fed.  Cas.  No.  15,423.  2 
Story  120;  U.  S.  V.  Smith,  27  Fed.  Cas.  No. 
16,345,  3  Wash.  525;  Wilson  v.  The  Marv,  30 
Fed.  Cas.  No.  17,823,  Gilp.  31. 

See  43  Cent.  Dig.  tit.  "  Seamen,"  §  196. 

The  object  of  granting  this  authority  to 
the  master  is  to  enable  him  to  maintain  his 
command  and  to  preserve  discipline  and  sub- 
ordination on  board  his  vessel;  and  to  do 
this,  he  must  have  the  power  to  enforce 
habits  of  obedience  and  a  respectful  de- 
meanor of  the  crew  toward  himself.  Butler 
V  McClellan,  4  Fed.  Cas.  No.  2,242,  1  Ware 
219. 

Subordinate  officers  have  no  authority  to 
punish  a  seaman  when  the  master  is  on 
board  unless  such  punishment  is  absolutely 
required  at  the  very  moment,  by  the  necessity 
of  the  ship's  service,  to  compel  the  perform- 
ance of  duty.  Murrav  r.  White,  9  Fed.  562; 
Elwell  V.  Martin,  8  Fed.  Cas.  No,  4.425.  1 
Ware  45 ;  Shorey  r,  Rennell,  22  Fed.  Cas,  No, 
12,806,  1  Sprague  407;  U.  S.  r.  Tavlor.  28 
Fed.  Cas.  No.  16.442,  2  Sumn.  584.  Nor  have 
they  the  right  to  punish  a  seaman  for  an 
ofl'ense  which  the  master  has  condoned.  Mur- 
ray r.  White,  supra. 

A  second  mate,  rightfully  displaced  from 
his  position,  is  bound  to  perform  other  duty, 
and,  upon  his  refusal  to  do  so,  may  be  pun- 
ished for  disobedience.  Morris  r.  Cornell,  17 
Fed.  Cas.  No.  9,829,  1  Sprague  62. 
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offenses/^  and  may  take  measures  to  enforce  the  discipline  of  his  ship.  He  may 
confine  a  refractory  sailor,^  or  stop  his  provisions;  ^  and,  if  the  seaman  be  incor- 
rigibly disobedient  and  mutinous,  he  may  discharge  him  without  payment  of  his 
wages;  and  since  prompt  obedience  by  the  crew  of  a  ship  to  the  commands  of 
the  officer  on  deck  is  essential  to  the  safety  of  the  vessel,  it  may  be  enforced  by 
the  officer,  even  by  blows,  when  necessary,  and  a  court  will  not  hold  him  liable 
in  damages  therefor  where  he  uses  no  weapons,  and  there  is  no  evidence  of  malice, 
or  excessive  punishment."  But  punishment  inflicted  by  a  master  on  a  seaman 
must  be  moderate  in  degree, proportioned  both  to  the  nature  of  the  offense  and 


A  minor  placed  aboard  ship  by  his  father 
to  improve  his  health,  and  to  learn  naviga- 
tion, is  subject  to  the  discipline  and  punish- 
ment of  an  ordinary  seaman,  although  a  per- 
son of  refinement  and  gentle  breeding.  Gould 
X.  Christiansen,  10  Fed.  Cas.  No.  5,636, 
Blatchf.  &  H.  507. 

Foreign  seamen  on  board  American  ships 
are  as  much  subject  to  punishment  for  such 
disobedience  or  violence  as  Americans,  and 
are  alike  to  be  protected  and  redressed  on 
their  return  home.  U.  S.  r.  Peterson,  27 
Fed.  Cas.  No.  16,037,  1  Woodb.  &  M.  305. 

In  case  of  mutinous  conduct,  the  master 
may  suppress  in  the  best  mode  he  can,  and 
may  therefore  use  a  greater  degree  of  evi- 
dence on  such  occasions  than  when  there  is 
misbehavior  onlv.  U.  S.  r.  Wickham,  28  Fed. 
Cas.  No.  16,689;  1  Wash.  316. 

7.  U.  S.  r.  Freeman,  25  Fed.  Cas.  No. 
15,162,  4  Mason  505;  Lamb  f.  Burnett,  1 
Cromp.  &  J.  291,  1  Tyrw.  265.  See  also 
Broughton  r.  Jackson,  18  Q.  B.  378,  16  Jur. 
886,  21  L.  J.  Q.  B.  265,  83  E.  C.  L.  378. 

But  investigation  of  some  kind  should  first 
be  made. —  Schelter  f.  York,  21  Fed.  Cas.  No. 
12,446,  Crabbe  449;  Shorey  r.  Rennell,  22 
Fed.  Cas.  No.  12,806,  1  Sprague  407;  Mur- 
ray V.  Moutrie,  6  C.  &  P.  471,  25  E.  C.  L. 
530. 

8.  Wilson  f.  The  Mary,  30  Fed.  Cas.  No. 
17,823,  Gilp.  31.    And  see  tn/ra,  note  12. 

When  one  of  the  crew  of  a  vessel  resists  a 
person  in  authority  over  him,  while  in  the 
discharge  of  his  duty,  the  latter  may  lawfully 
use  sufficient  force  to  overcome  such  resist- 
ance, Pendergrast  v.  Lampman,  19  Fed.  Cas. 
No.  10,919,  Deady  54. 

9.  Wilson  r.  The  Mary,  30  Fed.  Cas.  No. 
17,823,  Gilp.  31. 

Wrongful  withholding  of  provisions  see  su- 
pra,  V,  B,  3. 

10.  Wilson  V.  The  Mary,  30  Fed.  Cas.  No. 
17,823,  Gilp.  31.    And  see  supra,  VI,  J,  c. 

11.  Stout  V.  Weedin,  95  Fed.  1001;  Healy 
V.  Cox,  45  Fed.  119. 

12.  Brown  r.  Howard,  14  Johns.  (N.  Y.) 
123;  Cushman  v.  Rvan,  6  Fed.  Cas.  No.  3,515, 
1  Story  91;  Fuller"  r.  Colbv,  9  Fed.  Cas.  No. 
5,149,  3  Woodb.  &  M.  1 ;  Turner's  Case,  24 
Fed.  Cas.  No.  14,248,  1  Ware  77;  U.  S.  v. 
Freeman,  25  Fed.  Cas.  No.  15,162,  4  Mason 
505;  U.  S.  V.  Wickham,  28  Fed.  Cas.  No. 
16,689,  1  Wash.  316;  The  Lowther  Castle, 
1  Hagg.  Adm.  384. 

Imprisonment. —  One  of  the  most  common 
methods  of  punishing  refractory  and  incorri- 
gible seamen  is  by  confinement  on  shipboard. 
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Buddington  v.  Smith,  13  Conn.  333,  33  Am. 
Dec.  407;  Lane  v.  Powell,  1  Edm.  Sel.  Cas. 
(N.  Y.)  256;  The  Cora  v.  Cressy,  131  Fed. 
144;  Thompson  v.  The  Stacey  Clarke,  54  Fed. 
533;  Healey  v.  Martin,  11  Fed.  Cas.  No.  6,295. 
But  a  single  act  of  insubordination  (Gardner 
V.  Bibbins,  9  Fed.  Cas.  No.  5,222,  Blatchf. 
&  H.  356),  or  refusal  to  obey  an  unlawful 
order  (Foye  v.  Leckie,  9  Fed.  Cas.  No.  5,023, 
1  Sprague  210;  U.  S.  v.  Winn,  28  Fed.  Cas. 
No.  16,739a,  Brunn.  Col.  Cas.  519),  cannot 
be  considered  as  justifying  imprisonment. 
Nor  is  a  master  justified  in  imprisoning  a 
seaman  merely  on  suspicion  that  he  is  a 
dangerous  man,  or  on  the  request  of  the 
crew,  unless  some  facts  are  shown  rendering 
the  truth  of  the  charge  probable.  Jay  v. 
Almy,  13  Fed.  Cas.  No.  7,236,  1  Woodb.  &  M. 
262.  So  where  a  seaman  is  entitled  to  his 
discharge,  imprisonment  by  the  master  for 
refusal  to  remain  and  do  duty  is  illegal. 
Snow  f.  Wope,  22  Fed.  Cas.  No.  13,149,  2 
Curt.  301  [affirming  30  Fed.  Cas.  No.  18,042, 
1  Sprague  300].  It  is  not  within  the  ordi- 
nary powers  of  a  master  to  imprison  a  sea- 
man on  shore  in  a  foreign  port;  nothing  but 
an  extreme  case  of  extraordinary  violence, 
where  the  safety  of  the  vessel  or  those  on 
board  requires  it,  will  justify  such  practice 
(Buddington  v.  Smith,  13  Conn.  334,  33  Am. 
Dec.  407;  Thompson  v.  The  Stacey  Clarke,  54 
Fed.  533;  Anonymous,  1  Fed.  Cas.  No.  473; 
Chester  v.  Benner,  5  Fed.  Cas.  No.  2,660,  2 
Lowell  76;  The  Elwin  Kreplin,  8  Fed.  Cas. 
No.  4,427,  4  Ben.  413;  Jay  v.  Almy,  13  Fed. 
Cas.  No.  7,236,  1  Woodb.  &  M.  262;  Johnson 
V.  The  Coriolanus,  13  Fed.  Cas.  No.  7,380, 
Crabbe  239 ;  Magee  v.  The  Moss,  16  Fed.  Cas. 
No.  8,944,  Gilp.  219;  Shorey  V.  Rennell,  22 
Fed.  Cas.  No.  12,806,  1  Sprague  407,  holding 
that  where  the  master  of  a  vessel  causes  any 
of  his  crew  to  be  confined  in  a  foreign  jail,  he 
ought  to  see  that  their  condition  and  treat- 
ment there  is  such  as  humanity  requires; 
U.  S.  V.  Ruggles,  27  Fed.  Cas.  No.  16,205,  5 
Mason  192;  Wilson  v.  The  Mary,  30  Fed. 
Cas.  No.  17,823,  Gilp.  31;  Wope  v.  Hemen- 
way,  30  Fed.  Cas.  No.  18,042,  1  Sprague  300 
[affirmed  in  22  Fed.  Cas.  No.  13,149,  2  Curt. 
301]),  and  moreover  the  right  should  be  ex- 
ercised as  one  of  safety,  rather  than  disci- 
pline, and  never  applied  as  punishment  for 
past  misconduct  (Buddington  v.  Smith,  su- 
pra; The  Elwin  Kreplin,  supra;  Wilson  v. 
The  Mary,  supra ) .  But  since  the  passage  of 
the  act  of  congress  of  July  20,  1840,  when  the 
master  of  a  vessel  in  a  foreign  port  lays  a 
complaint  against  any  of  his  crew  fully  and 
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the  exigency  of  the  occasion/^  and  administered  in  a  proper  manner,"  for  there 


fairly  before  the  consul,  and  the  complaint  is 
such  that  a  competent  master  may  fairly 
believe  it  to  be  within  the  consul's  jurisdic- 
tion, and  the  consul,  upon  examination,  finds 
it  expedient  or  necessary  to  make  use  of  the 
local  authorities  to  keep  the  men  safely,  the 
master  is  not  responsible  for  their  imprison- 
ment as  for  a  tort;  the  consul  being  answer- 
able to  the  injured  party  for  any  malversa- 
tion or  abuse  of  power  (Chester  Benner,  5 
Fed.  Cas.  No.  2,660,  2  Lowell  76;  Jordan  v. 
Williams,  13  Fed.  Cas.  No.  7,528,  1  Curt. 
69;  Shorey  v.  Rennell,  22  Fed.  Cas.  No. 
12,806,  1  Sprague  407),  although  prior  to 
this  statute  a  master  who  procured  his  men 
to  be  imprisoned  without  good  cause  could 
not  be  exempted  from  his  liability  to  them 
for  damages  by  showing  that  the  imprison- 
ment was  ordered  by  the  consul  (Anonymous, 
1  Fed,  Cas.  No.  473;  Jay  v.  Almy,  13  Fed. 
Cas.  No.  7,236,  1  Woodb.  &  M.  262 ;  The  Wil- 
liam Harris,  29  Fed.  Cas.  No.  17,695,  1  Ware 
373;  Wilson  v.  The  Mary,  30  Fed.  Cas.  No. 
17,823,  Gilp.  31). 

Desertion. —  A  master  may  retake  a  desert- 
ing seaman  and  confine  him  on  board  the  ves- 
sel. Turner's  Case,  24  Fed.  Cas.  No.  14,248, 
1  W^are  77,  holding  further  that  the  authority 
given  by  St.  (1790)  c.  56,  to  arrest  deserters 
by  a  warrant  from  a  magistrate,  does  not 
supersede  the  authority  which  he  has  under 
the  general  maritime  law.  1  U.  S.  St.  at  L. 
134,  c.  29,  §  7,  empowers  a  master  to  confine 
a  seaman,  and  applies  to  a  seaman  who  de- 
serts the  ship  after  it  reaches  port,  but  be- 
fore discharge  of  cargo  and  ballast.  Bx  p. 
Sprout,  22  Fed.  Cas.  No.  13,267,  1  Cranch 
C.  C.  424. 

13.  Johns  V.  Brinker,  30  La.  Ann.  241; 
Spencer  v.  Kelley,  32  Fed.  838;  Butler  v. 
McClellan,  4  Fed.  Cas.  No.  2,242,  1  Ware 
220;  Cushman  v.  Ryan,  6  Fed.  Cas.  No.  3,515, 
1  Story  91;  Gardner  v.  Bibbins,  9  Fed.  Cas. 
No.  5,222,  Blatchf.  &  H.  356;  U.  S.  v.  Free- 
man, 25  Fed.  Cas.  No.  15,162,  4  Mason  505. 

Elements  determining  degree  of  punish- 
ment.—  The  urgency  of  the  occasion,  the  tem- 
per and  conduct  of  the  culpable  party,  the 
dispositions,  state  of  discipline,  and  habits 
of  obedience  of  the  crew,  all  are  elements  of 
the  case,  and  may  go  to  justify  a  greater  or 
less  degree  of  severity  in  the  punishment. 
Butler  V.  McClellan,  4  Fed.  Cas.  No.  2,242,  1 
Ware  220.  The  law  which  governs  the  de- 
portment of  men  to  each  other  on  shore  can- 
not be  applied  to  their  habits  and  intercourse 
on  board  of  a  ship.  Forbes  v.  Parsons,  9  Fed. 
Cas.  No.  4,929,  Crabbe  283. 

No  punishment  can  be  inflicted  unless  for 
reasonable  provocation  or  cause. —  Morris  v. 
Cornell,  17  Fed.  Cas.  No.  9,829,  1  Sprague  62; 
U.  S.  V.  Freeman,  25  Fed.  Cas.  No.  15,162,  4 
Mason  505.  Furthermore  the  power  to  pun- 
ish is  given  only  for  the  purposes  of  the  voy- 
age, as  a  means  of  accomplishing  its  object, 
by  preventing  the  recurrence  of  those  of- 
fenses which  interfere  with,  or  may  defeat 
the  successful  prosecution  of  the  enterprise. 
[79] 


Payne  v.  Allen,  19  Fed.  Cas.  No.  10,855,  1 
Sprague  304. 

Use  of  weapons. —  As  a  master  often  has 
not  physical  power  to  enforce  obedience,  he 
may,  if  necessary,  resort  to  weapons,  and 
the  law  will  protect  him;  but  he  must  re- 
sort to  proper  weapons  (Carleton  v.  Davis, 
5  Fed.  Cas.  No.  2,408,  2  Ware  225 ;  Fuller  v. 
Colby,  9  Fed.  Cas.  No.  5,149,  3  Woodb.  & 
M.  1;  The  Palledo,  18  Fed.  Cas.  No.  10,677, 
3  Ware  321;  Thorne  v.  White,  23  Fed.  Cas. 
No.  13,989,  1  Pet.  Adm.  168),  such  as  are  the 
ordinary  instruments  for  such  occasions 
(Healy  v.  Cox,  45  Fed.  1119;  Forbes  v. 
Parsons,  9  Fed.  Cas.  No.  4,929,  Crabbe  283, 
as  a  rope)  ;  but  nothing  short  of  some  per- 
sonal danger  to  himself  or  his  officers  (Carle- 
ton  V.  Davis,  supra',  Fuller  v.  Colby,  supra; 
Saunders  v.  Buckup,  21  Fed.  Cas.  No.  12,373, 

1  Blatchf.  &  H.  264),  or  an  emergency  re- 
quiring instant  obedience  (Padmore  v. 
Piltz,  44  Fed.  104),  will  justify  the  master 
in  so  assaulting  a  seaman.  In  subduing  an 
insurrection  or  mutiny,  however,  force  re- 
quisite may  be  used,  and  any  weapon  which 
the  occasion  may  require  ( Sampson  v.  Smith, 
15  Mass.  365;  Fuller  v.  Colby,  supra;  Jarvis 
V.  The  Claiborne,  13  Fed.  Cas.  No.  7,225,  Bee 
248;  Roberts  V.  Dallas,  20  Fed.  Cas.  No. 
11,898,  Bee  239;  U.  S.  V.  Lunt,  26  Fed.  Cas. 
No:  15,643,  1  Sprague  311;  U.  S.  v.  Peterson, 
27  Fed.  Cas.  No.  16,037,  1  Woodb.  &  M.  305), 
and  the  use  of  weapons,  and  especially  deadly 
ones,  is  held  to  be  limited  to  the  prevention 
of  mutiny  or  its  suppression,  and  the  courts 
do  not  countenance  it  for  merely  punishing 
past  offenses  (Fuller  v.  Colby,  supra;  Jarvis 
V.  The  Claiborne,  supra) . 

A  sword  is  an  improper  weapon  for  a  mas- 
ter to  use  in  punishing  an  unresisting  sea- 
man, when  there  is  no  appearance  of  mutiny. 
Schelter  v.  York,  21  Fed.  Cas.  No.  12,446, 
Crabbe  449. 

14.  Cushman  v.  Ryan,  6  Fed.  Cas.  No. 
3,515,  1  Story  91;  Fuller  v.  Colby,  9  Fed. 
Cas.  No.  5,149,  3  Woodb.  &  M.  1. 

The  law  does  not  permit  the  master  to 
gratify  a  brutal  and  low  revenge,  or  to  in- 
flict cruel  and  unnecessary  punishments. 
Whitfen  D.  Chester,  2  N.  Y.  City  Ct.  4 :  U.  S. 
V.  Freeman,  25  Fed.  Cas.  No.  15,162,  4  Mason 
50'5. 

Double  punishment  is  not  to  be  imposed 
except  in  cases  where  the  seaman  is  incor- 
rigibly disobedient,  and  his  confinement  neces- 
sary to  the  safetv  of  the  ship.  The  Paul 
Revere,  10  Fed.  156. 

Corporal  punishment. —  The  master  of  a 
vessel  had  a  right,  by  the  maritime  law,  to 
correct  a  negligent,  disobedient,  or  mutinous 
seaman  by  moderate  personal  chastisement 
(U.  S.  r.  Beyer,  31  Fed.  35;  Bangs  r.  Little, 

2  Fed.  Cas.  No.  839,  1  Ware  520;  Bennett  v. 
Sherman,  3  Fed.  Cas.  No.  1,324;  Carleton  v. 
Davis,  5  Fed.  Cas.  No.  2,408,  2  Ware  225; 
Fuller  t\  Colby,  9  Fed.  Cas.  No.  5,149.  3 
Woodb.  &  M.  1;  Michaelson  v.  Denison,  17 
Fed.  Cas.  No.  9,523,  3  Day  294,  Brunn.  Col. 
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is  a  limit  to  the  authority  of  the  master,  and  if  he  issues  an  unlawful  order  the 
seamen  and  under  officers  may  refuse  obedience  thereto/'^  or  even  arrest  and 
confine  the  master  if  he  attempts  to  perpetrate  a  piracy  or  felony;  but  it  does 
not  necessarily  follow,  because  a  wrong  is  attempted  upon  a  seaman,  that  he  may 
use  every  kind  and  degree  of  resistance;  if  the  wrong  be  such  as  will  admit  of 
complete  indemnity,  such  .resistance  cannot  be  resorted  to,^'  and  where  it  is 
apparent  that  the  punishment  of  a  seaman  is  merited,  the  court  will  not  under- 


Cas.  63;  Sheridan  v.  Furbur,  21  Fed.  Cas. 
No.  12,761,  Blatchf.  &  H.  423;  Thompson  v. 
Busch,  23  Fed.  Cas.  No.  13,944,  4  Wash.  338; 
Turner's  Case,  24  Fed.  Cas.  No.  14,248,  1 
Ware  77;  Wilson  v.  The  Mary,  30  Fed.  Cas. 
No.  17,823,  Gilp.  31.  But  see  The  Josephine, 
13  Fed.  Cas.  No.  7,544,  holding  that  a  mas- 
ter, although  acting  under  the  honest  belief 
that  the  seaman  had  conspired  to  poison 
him,  has  no  right  to  flog  the  seaman;  Gor- 
don 'D.  Gordon,  1  Nova  Scotia  Dec.  80), 
even  for  a  past  offense  (Sampson  i;.  Smith, 
15  Mass.  365;  Sheridan  'C.  Furbur,  21  Fed. 
Cas.  No.  12,761,  Blatchf.  &  H.  423)  ;  but  the 
punishment  must  be  reasonable,  and  not  in- 
flicted with  unlawful  instruments  (Carleton  v. 
Davis,  supra.  And  see  infra,  XI,  F ) .  But  his 
authority  in  this  respect  is  not  coextensive 
with  that  of  a  parent  over  his  children,  or  a 
schoolmaster  over  his  scholars.  It  extends 
only  to  the  correction  of  such  negligence  or 
misconduct  as  relate  to  their  duties  as  mem- 
bers of  the  ship's  crew,  or  tend  directly  to 
the  subversion  of  the  discipline  and  police 
of  the  ship.  Bangs  v.  Little,  2  Fed.  Cas.  No. 
839,  1  Ware  520.  He  has  no  authority  to 
inflict  corporal  punishment  for  any  moral 
delinquency,  which  does  not  endanger  the 
ship  or  cargo,  and  does  not  tend  directly  to 
the  subversion  of  the  discipline  or  good 
order  of  the  crew.  Bangs  V.  Little,  supra. 
By  Act  (1850),  c.  80,  §  1  (9  U.  S.  St.  at  L. 
515),  corporal  punishment  is  now  illegal  and 
cannot  be  justified.  The  General  Rucker,  35 
Fed.  152;  Riley  v.  Allen,  23  Fed.  46;  Payne 
i\  Allen,  19  Fed.  Cas.  No.  10,855,  1  Sprague 
304;  Roberts  v.  Skolfield,  20  Fed.  Cas.  No. 
11,917,  3  Ware  184. 

Knocking  a  man  down  with  a  belaying-pin 
is  an  illegal  mode  of  pvmishment.  Shorey  v. 
Rennell,  22  Fed.  Cas.  No.  12,806,  1  Sprague 
407. 

Use  of  irons. —  It  is  not  a  cruel  or  excess- 
ive punishment  to  keep  two  waiters  ironed 
together  for  ten  hours  for  fighting  in  the 
cabin  of  a  vessel.  Lindrop  f.  Dall,  15  Fed. 
Cas.  No.  8,365. 

15.  Frost  V.  Hammatt,  11  Pick.  (Mass.) 
70;  The  Mary  Ann,  16  Fed.  Cas.  No.  9,194, 
Abb.  Adm.  270;  U.  S.  V.  Winn,  28  Fed.  Cas. 
No.  16,739a,  Brunn.  Col.  Cas.  519. 

An  officer  has  the  right  to  protect  himself 
and  his  rank. —  Foye  v.  Leckie,  9  Fed.  Cas. 
No.  5,023,  1  Sprague  210. 

Incompetency  to  perform  the  duties  of  the 
station  for  which  an  officer  or  seaman  has 
shipped  is  no  justification  for  the  infliction 
of  punishment.  Payne  v.  Allen,  19  Fed.  Cas. 
No.  10,855,  1  Sprague  304.  But  see  Forbes 
V.  Parsons,  9  Fed.  Cas.  No.  4,929,  Crabbe 
283,  holding  that  a  person  who,  shipping  as 
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cook,  is  unwilling  or  unable  to  do  his  duty, 
and  keeps  the  galley  in  a  filthy  condition, 
may  be  punished. 

Mere  immorality  as  a  man  is  not  sufficient 
ground  for  punishing  a  seaman  who  conducts 
himself  properly  as  such.  Bangs  v.  Little,  2 
Fed.  'Cas.  No.  839,  1  Ware  520;  Fuller  v. 
Colby,  9  Fed.  Cas.  No.  5,149,  3  Woodb.  & 
M.  1. 

A  seaman  may  be  justified  in  his  use  of  a 
deadly  weapon  if  he  acts  in  self-defense. 

U.  S.  V.  Beyer,  31  Fed.  35. 

16.  The  Mary  Ann,  16  Fed.  Cas.  No.  9,194, 
Abb.  Adm.  270;  U.  S.  v.  Sharp,  27  Fed.  Cas. 
No.  16,264,  Pet.  C.  C.  118;  U.  S.  v.  Thomp- 
son, 28  Fed.  Cas.  No.  16,492,  1  Sumn.  168. 

17.  Shorey  v.  Rennell,  22  Fed.  Cas.  No. 
12,806',  1  Sprague  407. 

His  remedy  is  at  law  after  his  return,  and 
not  a  resort  to  violence,  unless  in  danger  of 
thp  actual  loss  of  life,  and  then  at  his  peril, 
as  the  result  may  turn  out.  U.  S.  v.  Staly, 
27  Fed.  Cas.  No.  16,374,  1  Woodb.  &  M. 
338. 

Where  the  master  assaults  a  seaman,  the 

seaman  may  endeavor  to  escape,  and  if  pur- 
sued by  the  master  and  the  assault  is  re- 
peated, the  seaman  may  resist  in  such  manner 
as  to  protect  himself  from  injury,  and  if  the 
assault  is  made  with  a  deadly  weapon,  or 
otherwise  dangerously,  the  seaman  is  au- 
thorized to  use  equivalent  and  necessary  force 
in  his  own  protection.  U.  S.  v.  Beyer,  31 
Fed.  35;  U.  S.  v.  Smith,  27  Fed.  Cas.  No. 
16,345,  3  Wash.  525;  U.  S.  V.  Thompson,  28 
Fed.  Cas.  No.  16,492,  1  Sumn.  168.  The 
same  rule  applies  if  the  assault  is  made  by 
an  officer  without  a  deadly  weapon,  if  the 
assault  is  of  a  character  which  would  sub- 
ject the  seaman  to  serious  bodily  harm.  U.  S. 
V.  Beyer,  supra.  And  if  the  master,  without 
any  disobedience  of  orders  or  resistance,  is 
about  to  attack  any  of  the  crew,  he  may  be 
disarmed,  if  done  to  repel  great  violence, 
which  is  threatened  and  impending  without 
any  justifiable  cause;  but  if  the  crew  are 
disobedient,  and  resort  to  personal  violence 
and  seditiously  resist  the  master  in  enforc- 
ing his  lawful  orders,  he  can  then  rightfully 
arm  himself;  and,  if  only  intending  to  use 
his  weapons,  so  far  as  is  necessary  to  pro- 
duce obedience  and  put  down  mutiny,  he 
cannot  be  properly  opposed  or  disarmed  by 
his  crew.  U.  S.  v.  Peterson,  27  Fed.  Cas. 
No.  16,037,  1  Woodb.  &  M.  305.  A  seaman 
can  interpose  resistance  only  to  protect  him- 
self against  undeserved  and  great  bodily  in- 
jury, and  not  resistance  to  a  moderate  chas- 
tisement, to  which  he  was  legally  liable  for 
some  offense.  Fuller  v.  Colby,  9  Fed.  Cas. 
No.  5,149,  3  Woodb.  &  M.  1. 
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take  to  adjust  very  exactly,  according  to  its  own  ideas  of  fitness  and  propriety, 
the  balance  between  the  gravity  of  the  offense  and  the  quantity  of  punishment,^^ 
and  will  not  award  damages  unless  the  punishment  is  manifestly  excessive. 

B.  Liability  For  Wrongful  Punishment  or  Assault  —  l.  Vessel  or 
Owner.  The  master  of  a  ship  while  on  board  is  the  agent  of  the  owners  in  respect 
to  all  matters  which  come  within  the  scope  of  his  duty,  and  the  owners  and  ship 
are  hable  in  damages  to  a  seaman,  not  only  for  the  unwarranted  ill-treatment  of 
such  seaman  by  the  master  himself, but  for  his  failure  to  perform  his  duty  to 
protect  the  seaman  from  assaults  and  ill-treatment  by  other  officers;  but  it 
must  be  shown  that  the  master  was  acting  within  the  scope  of  his  duty,  and  in 
the  exercise  of  his  control  over  plaintiff.^^ 

2.  Master  or  Officer.  A  seaman  is  in  general  entitled  to  recover  damages 
for  an  assault  and  battery  from  the  master  of  a  ship  where  personal  violence  is 
inflicted,  not  excessively,  but  wantonly  and  without  provocation  or  cause,^^  where 
there  was  provocation  or  cause,  but  the  punishment  was  cruel  or  excessive,^^  or 
when  the  punishment  is  inflicted  with  a  dangerous  or  deadly  weapon  The 
master  is  likewise  liable  for  an  unjustifiable  assault  by  one  of  his  officers  upon  a 
seaman,  when  done  by  his  connivance,  consent,  or  authority;    but  not  for  injuries 


18.  Butler  v.  McClellan,  4  Fed.  Cas.  No. 
2,242,  1  Ware  220;  Fuller  v.  Colby,  9  Fed. 
Cas.  No.  5,149,  3  Woodb.  &  M.  1;  Gardner 
V.  Bibbins,  9  Fed.  Cas.  No.  5,222,  Blatchf. 
&  H.  356. 

19.  Olzen  v.  Schierenberg,  3  Daly  (N.  Y.) 
100;  Fuller  v.  Colby,  9  Fed.  Cas.  No.  5,149,  3 
Woodb.  &  M.  1;  U.  S.  v.  Freeman,  25  Fed. 
Cas.  No.  15,162,  4  Mason  505. 

20.  Belyea  f.  Cook,  162  Fed.  180;  The 
Lizzie  Burrill,  115  Fed.  1015;  The  General 
Rucker,  35  Fed.  152;  Sherwood  v.  Hall,  21 
Fed.  Cas.  No.  12,777,  3  Sumn.  127. 

21.  The  Lizzie  Burrill,  115  Fed.  1015; 
The  Marion  Chilcott,  95  Fed.  688.  But  see 
The  Astral,  134  Fed.  1017. 

The  rule  that  a  ship  is  not  liable  for  in- 
juries resulting  from  negligence  of  the  ofla- 
cers  is  not  applicable  when  such  negligence 
amounts  to  a  breach  of  duty;  as  where  the 
master  fails  to  protect  the  seamen  from  con- 
tinued violence  and  brutal  treatment  at  the 
hands  of  a  subordinate  officer.  The  Marion 
Chilcott,  95  Fed.  688. 

22.  Spencer  v.  Kelley,  32  Fed.  838. 
Wilful  assault. —  The  owners  of  a  vessel  are 

not  liable,  even  under  the  maritime  law,  for 
a  wilful  and  malicious  assault  by  the  cap- 
tain of  the  vessel  on  a  seaman  who  refuses  to 
obey  a  command  on  the  plea  of  sickness, 
since,  in  committing  the  assault,  he  exceeds 
his  authority.  His  command  does  not  extend 
over  the  persons  of  the  seamen  beyond  the 
infliction  of  usual  and  necessary  punishment 
in  case  of  disobedience  or  infraction  of  rules. 
Gabrielson  v.  Waydell,  135  N.  Y.  1,  31  N.  E. 
969,  31  Am.  St.  Rep.  793,  17  L.  R.  A.  228. 
A  master  is  not  within  the  line  of  his  duty 
in  assaulting  a  seaman  for  an  act  of  dis- 
obedience, after  the  emergency  has  passed, 
and  the  act  been  done,  and  the  owner  of 
the  vessel  is  not  liable  to  the  seaman  for  any 
injury  he  may  have  received.  Spencer  v. 
Kelley,  32  Fed.  838.  A  steamboat  is  not 
liable  to  seizure  under  the  water  craft  law 
(Act  Feb.  20,  1840)  for  a  wilful  assault  and 
battery  committed  by  the  mate  of  the  boat 


on  a  hand  while  the  boat  was  lying  at  the 
landing,  since  such  act  was  in  no  way  con- 
nected with  the  business  of  the  boat;  such 
statute  being  remedial  only,  and  not  imposing 
any  new  liabilities.  The  Messenger  f.  Press- 
ler,  13  Ohio  St.  255. 

23.  Wedman  v.  Kendall,  14  Wkly.  Notes 
Cas.  (Pa.)  157;  Belyea  v.  Cook,  162  Fed. 
180;  Dorrell  f.  Schwerman,  111  Fed.  209; 
Cushman  f.  Ryan,  6  Fed.  Cas.  No.  3,515,  1 
Story  91;  Forbes  x,.  Parsons,  9  Fed.  Cas.  No. 
4,929,  Crabbe  283;  Lindrop  v.  Dall,  15  Fed. 
Cas.  No.  8,365. 

Advice  of  consul.—  The  master  is  civilly  re- 
sponsible for  his  ill-treatment  of  the  crew 
on  board  his  ship,  notwithstanding  the  ad- 
vice and  direction  of  the  consul.  Peters  t". 
Martens,  19  Fed.  Cas.  No.  11,031;  Shorey  i'. 
Rennell,  22  Fed.  Cas.  No.  12,806,  1  Sprague 
407. 

Punishment   without    investigation. —  The 

master  is  liable  in  damages  for  flogging  a 
seaman  without  a  hearing,  for  disobeying 
orders,  where  the  seaman  acted  in  good  faith. 
Sheridan  i;.  Furbur,  21  Fed.  Cas.  No.  12,761, 
Blatchf.  &  H.  423. 

24.  Sampson  r.  Smith,  15  Mass.  365 ;  Whit- 
ten  v.  Chester,  2  N.  Y.  City  Ct.  4;  Brown  v. 
Howard,  14  Johns.  (N.  Y.)  119;  Flemming 
V.  Ball,  1  Bay  (S.  C.)  3;  Elwell  r.  Martin, 
8  Fed.  Cas.  No.  4,425,  1  Ware  45;  Forbes  r. 
Parsons,  9  Fed.  Cas.  No.  4,929,  Crabbe  283. 

25.  Flemming  v,.  Ball,  1  Bay  (S.  C.)  3; 
Forbes  v.  Parsons,  9  Fed.  Cas.  No.  4,929, 
Crabbe  283.    And  see  supra,  IX,  A. 

A  mutineer,  although  severely  injured  by 
a  deadly  weapon,  necessarily  used  by  a 
master  in  the  suppression  of  a  mutiny,  can 
maintain  no  action  against  the  master  for 
damages.  Roberts  v.  Eldridge,  20  Fed.  Cas. 
No.  11,901,  1  Sprague  54. 

26.  Murray  r.  White.  9  Fed.  562  (holding 
that  the  master  is  liable  if  he  allows  punish- 
ment to  be  inflicted  on  a  seaman  in  his  pres- 
ence by  a  subordinate  officer  for  an  offense 
which  the  master  has  condoned)  ;  Anderson 
V.  Ross,  1  Fed.  Cas.  No.  361,  2  Sawy.  91; 
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inflicted  before  he  could  interfere/'  The  under  officers  of  a  vessel  are  also  hable 
in  damages  for  assaults  upon  seamen,^^  and  for  injuries  caused  by  punishment 
unnecessarily  severe,^^  except  where  they  act  in  obedience  to  the  orders  of  the 
master,  in  which  case  they  will  not  be  held  liable  as  joint  trespassers,^^  unless  the 
punishment  is  obviously  and  grossly  excessive.^^ 

C.  Actions  —  1.  Jurisdiction.^^  The  laws  of  the  United  States  follow  seamen 
engaged  on  vessels  of  the  United  States,  until  the  voyage  is  completed,  whether  in 
a  foreign  or  domestic  port  or  here,  and  hence  actions  for  tortious  assaults  on  a 
seaman  by  the  ship's  officers  are  cognizable  in  the  United  States  courts. Where 
the  action  is  in  ^personam  and  no  remedy  is  sought  against  the  vessel,  state  courts 
have  concurrent  jurisdiction  with  the  federal  courts;  but  even  such  cases  are 
more  properly  brought  in  the  admiralty  court,  where  the  judge  is  famihar  with 
the  subject-matter,  and  can,  moreover,  call  in  the  aid  of  nautical  experts  as 
assessors. In  the  absence  of  treaty  stipulation  giving  consuls  exclusive  juris- 
diction of  differences  between  master  and  crew,^'^  it  is  discretionary  with  the  courts 


Hanson  v.  Fowle,  11  Fed.  Cas.  No.  6,042,  1 
Sawy.  539  (holding  that  such  consent  and 
authority  will  be  presumed  when  it  appears 
that  he  knew  of  the  trespass,  or  had  reason 
to  know  it,  and  did  not  interfere  to  prevent 
it)  ;  Knowlton  v.  Boss,  14  Fed.  Cas.  No.  7,901, 
1  Sprague  163;  Roberts  v.  Skolfield,  20  Fed. 
Cas.  No.  11,917,  3  Ware  184;  Thomas  v.  Lane, 
23  Fed.  Cas.  No.  13,902,  2  Sumn.  1. 

27.  Johnston  v.  Mowatt,  115  Fed.  844; 
Mellor  I/.  Cox,  45  Fed.  115. 

28.  Backstack  v.  Banks,  2  Fed.  Cas.  No. 
711,  7  Ben.  355. 

29.  Riley  v.  Allen,  23  Fed.  46;  Elwell  v. 
Martin,  8  Fed.  Cas.  No.  4,425,  1  Ware  45. 

30.  Butler  v.  McClellan,  4  Fed.  Cas.  No. 
2,242,  1  Ware  220;  Sheridan  v.  Furbur,  21 
Fed.  Cas.  No.  12,701,  Blatchf.  &  H.  423. 

31.  Brown  v.  Howard,  14  Johns.  (N.  Y.) 
119  (holding  that  it  is  no  defense  to  an  as- 
sault committed  on  plaintiff  by  the  mates  of 
a  vessel  that  they  acted  under  the  orders  of 
the  master)  ;  Butler  v.  McClellan,  4  Fed. 
Cas.  No.  2,242,  1  Ware  220. 

Manslaughter. —  That  a  mate  acted  under 
the  orders  of  the  master  is  not  a  defense  to 
an  indictment  for  manslaughter.  State  V. 
Sutton,  10  R.  I.  159. 

32.  See,  generally,  Admiralty,  1  Cyc.  809 

3^3^'Roberts  f.  Skolfield,  20  Fed.  Cas.  No. 
11,917,  3  Ware  184. 

Time  for  bringing  suit. — An  action  for  dam- 
ages for  maltreatment  of  a  seaman  by  the 
master  is  based  on  breach  of  the  duty  of  good 
treatment,  and  a  statute  limiting  the  time 
for  bringing  actions  for  assault  and  battery 
does  not  apply.  Gabrielson  v.  Waydell,  67 
Fed.  342. 

Settlement  of  suit. —  Settlements  made  be- 
tween seamen  and  masters  or  owners  are 
always  narrowly  watched  by  courts  of  ad- 
miralty, seamen  being  considered  as  under 
a  disadvantage  in  such  transactions,  and  they 
are  not  strictly  held  to  the  letter  or  form 
of  their  acts,  if  there  seem  to  have  been  any 
undue  means  used  to  bring  about  an  un- 
equal settlement.  Yet  settlements  made  by 
seamen  are  allowed.  They  are  not  incapaci- 
tated from  settling  their  claims,  either  before 
or  after  suit  brought,  and  settlements  will 
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be  upheld,  if  made  fairly  and  understandingly, 
for  adequate  consideration.  Brooks  v.  Snell, 
4  Fed.  Cas.  No.  1,961,  1  Sprague  48,  holding 
that,  if  it  seems  to  be  an  unequal  and  dis- 
advantageous one  to  the  seaman,  there  will 
be  ground  for  relieving  him  from  it,  unless 
the  other  side  show  circumstances  sufficient 
to  satisfy  the  court  that  the  seaman  was 
under  no  disadvantage,  either  from  ignorance 
of  his  rights,  mistake  of  facts,  fear,  or  strong 
moral  duress. 

34.  Flynn  v.  Corning,  2  Wkly.  Notes  Cas. 
(Pa.)  223. 

35.  Meyer  v.  Basson,  10  Phila.  (Pa.)  414; 
Williams  v.  The  Welhaven,  55  Fed.  80. 

Where  a  criminal  assault  upon  a  seaman 

is  not  named  as  a  matter  of  exclusive  con- 
sular jurisdiction,  the  federal  courts  may  take 
jurisdiction  for  the  purpose  of  protecting 
the  seaman  and  redressing  his  wrongs,  al- 
though a  treaty  between  the  United  States 
and  Italy  provides  that  "  consuls  general,  con- 
suls, vice-consuls,  and  consular  agents  shall 
have  exclusive  charge  .  .  .  and  shall  alone 
take  cognizance  of  questions,  of  whatever 
kind,  that  may  arise,  both  at  sea  and  in  port, 
between  the  captain,  officers,  and  seamen." 
The  Salomoni,  29  Fed.  534;  Weiberg  v.  The 
St.  Oloff,  29  Fed.  Cas.  No.  17,357,  2  Pet. 
Adm.  428. 

Right  of  seamen  to  lay  complaint  before 
consul. —  The  right  given  to  seamen  by  5 
U.  S.  St.  at  L.  396,  c.  48,  §  16,  to  lay  their 
complaints  before  the  American  consul  in 
foreign  ports  is  one  of  great  importance, 
which  a  court  of  admiralty  will  carefully 
guard.  Morris  v.  Cornell,  17  Fed.  Cas.  No. 
9,829,  1  Sprague  62.  The  master  is  required 
to  allow  them  the  fullest  liberty  to  do  so 
(Jordan  v.  Williams,  13  Fed.  Cas.  No.  7,528, 
1  Curt.  69;  Knowlton  v.  Boss,  14  Fed.  Cas. 
No,  7,901,  1  Sprague  163),  but  this  liberty 
is  to  he,  exercised  under  the  fair  and  reason- 
able discretion  of  the  master  as  to  the  time 
and  mode  of  landing,  and  a  refusal  of  duty 
on  the  part  of  the  crew  because  such  per- 
mission is  not  given  is  justifiable  only  when 
such  refusal  is  necessary  to  prevent  the  loss 
of  the  right  (Jordan  v.  Williams,  supra). 
The  phrase,  "  to  lay  their  complaints  before 
the  consul,"  applies  to  such  causes  of  com- 
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of  this  country  whether  or  not  they  will  exercise  jurisdiction  to  redress  wrongs 
arising  between  foreign  seamen  and  the  masters  of  foreign  vessels,  especially  when 
the  act  complained  of  occurred  upon  the  high  seas,^^  and  more  especially  where 
the  seaman  by  his  contract  has  elected  and  fixed  upon  the  tribunal  to  which  he 
is  to  resort  for  the  redress  of  his  wrongs,^^  and  the  great  inconvenience  which 
would  arise  from  it  has  induced  them  to  decline  interference  in  ordinary  cases, 
and  leave  the  parties  to  seek  redress  in  the  courts  of  their  own  country .^^  But 
where  a  seaman  is  legally  discharged  from  the  vessel  in  this  country,  he  may 
maintain  an  action  in  our  courts  for  a  tort  committed  by  the  master  on  the  high 
seas,  while  the  relation  of  master  and  seaman  existed. 

2.  Procedure.  While  the  practice  of  the  admiralty  does  not  insist  on  all  that 
technical  exactness  in  pleading  which  is  required  by  courts  proceeding  according 
to  the  course  of  the  common  law,  libellant  is  required  to  state  in  clear,  dis- 
tinct, and  intelligible  allegations  the  whole  gravamen  of  his  complaint,*"  and 
the  proofs  in  the  case  must  be  confined  to  the  matters  that  are  put  in  issue  by 
the  libel  and  answer,*^  the  burden  being  on  the  seaman  to  make  out  his  case  by 
clear  and  consistent  proof.*^  In  trespass  against  a  captain  and  mate  of  a 
vessel  for  assault,  it  is  a  mixed  question  of  law  and  fact  whether  the  mate, 
in  inflicting  punishment  on  a  mariner  under  orders  from  the  master,  used  any 
unnecessary  violence,  and  whether  a  mate  is  bound  to  obey  the  order  of  the  master 
when  commanded  to  punish  a  mariner;  but  whether  such  flagrant  offenses 
existed  on  board  a  vessel  as  will  justify  the  master  in  imprisoning  a  mariner  on 
shore  in  a  foreign  port  is  a  question  of  fact  for  the  jury  in  an  action  brought  by 
the  mariner  against  the  master  for  such  imprisonment.** 

3.  Damages.  In  an  action  by  a  seaman  against  the  master  for  assault  or 
excessive  punishment,  a  reasonable  compensation  for  the  injuries  suffered  and  the 
loss  occasioned  constitutes  the  true  measure  of  damages.*^    Vindictive  damages 


plaint  as  are  specified  in  the  act,  namely,  that 
the  mariner  is  detained  contrary  to  his  agree- 
ment, or  that  the  vessel  is  unseaworthy,  etc., 
and  not  to  affrays  or  quarrels  between  the 
officers  and  crew.  Jordan  v.  Williams,  supra. 
But  see  Knowlton  v.  Boss,  supra. 

36.  Olzen  v.  Schierenberg,  3  Daly  (N.  Y.) 
100;  Johnson  v.  Dalton,  1  Cow.  (N.  Y.)  543, 
13  Am.  Dec.  564. 

37.  Olzen  v.  Schierenberg,  3  Daly  (N.  Y.) 
100. 

38.  Johnson  v.  Dalton,  1  Cow.  (N.  Y.)  543, 
13  Am.  Dec.  564. 

39.  Olzen  v.  Schierenberg,  3  Daly  (N.  Y.) 
100;  Johnson  v.  Dalton,  1  Cow.  (N.  Y.)  543, 
13  Am.  Dec.  564. 

40.  Pettingill  v.  Dinsmore,  19  Fed.  Cas. 
No.  11,045,  2  Ware  212,  holding  that  if 
libellant  intends  to  claim  damages  for  sep- 
arate and  independent  assaults,  they  should 
be  separately  set  forth;  otherwise  the  re- 
spondent will  not  know  what  he  has  to  an- 
swer, and  that  if  he  intends  to  rely  on  general 
ill-treatment  and  oppression  on  the  part  of 
the  master,  in  aggravation  of  damages,  it 
must  be  propounded  in  a  distinct  allegation, 
to  enable  the  master  to  take  issue  upon  it 
in  his  answer. 

41.  Bennett  v.  Howard,  3  Day  (Conn.) 
219 ;  Pettingill  v.  Dinsmore,  19  Fed.  Cas.  No. 
11,045,  2  Ware  212. 

The  master  may  be  permitted,  in  justifica- 
tion or  in  mitigation  of  damages,  to  show 
that  the  seaman  was  habitually  careless,  dis- 
obedient, or  negligent  in  his  conduct,  Pet- 


tingill V.  Dinsmore,  19  Fed.  Cas.  No.  11,045, 
2  Ware  212;  The  Lowther  Castle,  1  Hagg. 
Adm.  385.  But  in  order  to  be  admitted  to 
this  defense,  he  must  set  forth  such  habitual 
misconduct  in  a  defensive  allegation  in  his 
answer,  in  order  that  the  libellant  may  be 
entitled  to  meet  the  charge  by  counter  evi- 
dence.   Pettingill  v.  Dinsmore,  supra. 

Under  a  replication  de  injuria  to  a  justifi- 
cation of  a  beating,  as  master  of  a  ship, 
plaintiff  may  show  that  the  punishment  was 
excessive  and  it  is  not  necessary  to  reply 
such  matter  specially.  Hannen  v.  Edes,  15 
Mass.  347. 

43.  Pacific  Packing,  etc.,  Co,  v.  Fielding, 
136  Fed.  577,  69  C.  C.  A.  325  (holding,  how- 
ever, that  where  the  answer  alleges  a  special 
defense,  the  burden  of  proving  such  defense 
rests  on  respondent)  ;  Benton  r.  Whitney,  3 
Fed.  Cas.  No.  1,335,  Crabbe  417. 

If  it  is  shown  that  he  has  been  guilty  of 
a  fault  which  would  justify  some  punishment, 
to  entitle  himself  to  damages,  he  must  show 
that  the  punishment  was  excessive  in  degree 
or  unlawful  in  its  kind.  Carleton  r.  Davis, 
5  Fed.  Cas.  No.  2,408,  2  Ware  225. 

43.  Frost  V.  Hammatt,  11  Pick.  (Mass.) 
70. 

44.  Buddington  r.  Smith,  13  Conn.  334, 
33  Am.  Dec.  407. 

45.  Padmore  r.  Piltz,  44  Fed.  104;  Back- 
stack  r.  Banks,  2  Fed.  Cas.  No.  711,  7  Ben. 
355;  Jay  v.  Almy,  13  Fed.  Cas.  No.  7,236, 
1  Woodb.  &  M.  262,  liolding  that  in  an  action 
against  a  master  for  the  impvisonraont  of  a 
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may  sometimes  be  awarded  against  a  master,  but  not  unless  his  motives  appear 
to  have  been  bad;'*^  and  since  such  damages  are  given,  not  by  way  of  compensa- 
tion to  the  sufferer,  but  by  way  of  punishment  of  the  offender,  the  owner  of  a 
vessel  cannot  be  subjected  to  punitive  damages  because  of  the  unlawful,  oppres- 
sive, and  malicious  action  of  the  master,  unless  such  action  was  authorized  or 
ratified  by  the  owner.^^  No  costs  can  be  had  until  damages  have  been  decreed 
against  respondent,**  and  even  a  recovery  in  such  a  suit  does  not  necessarily 
carry  costs  as  an  incident,  in  admiralty.*^ 

X.  WAGES  AND  EFFECTS  OF  DECEASED  SEAMEN. 

Under  the  act  creating  his  office,  the  United  States  shipping  commissioner 
has  a  right  to  take  possession  of  such  effects  of  a  deceased  seaman  as  are  on  board 
ship;     but  he  cannot  intermeddle  with  the  estate  or  effects  on  shore,  and  is  not 


seaman,  and  his  detention  until  his  effects 
on  board  were  lost  or  sold,  compensation  for 
the  time  of  imprisonment,  the  value  of  his 
articles  lost  or  sold,  interest  on  the  amount, 
and  passage  home  constitute  the  true  measure 
of  damages. 

Personal  indignities. —  Courts  of  admiralty 
do  not  ordinarily  allow  extravagant  damages 
for  personal  injuries  that  are  not  permanent 
or  serious,  on  any  consideration  of  personal 
indignity.  The  General  Rucker,  35  Fed.  152. 
But  an  exception  to  this  rule  exists  in  the 
case  of  a  minor  who  is  placed  aboard  a  ship 
by  his  father  to  improve  his  health  and  to 
learn  navigation,  and  where  an  action  is 
brought  against  the  master  for  the  excessive 
punishment  of  such  minor,  the  damages  will 
be  estimated  with  regard  to  the  character 
and  position  of  the  minor,  and  will  not  be 
necessarily  limited  exclusively  to  a  remunera- 
tion for  the  bodily  injury.  Gould  v.  Christ- 
ianson,  10  Fed.  Gas.  No.  5,636,  Blatchf.  &  H. 
507. 

Circumstances  weighed  in  determining  dam- 
ages.—  The  court  will  consider  the  situation 
of  the  parties  (Schelter  v.  York,  21  Fed.  Gas. 
No.  12,446,  Grabbe  449;  Whitney  v.  Eager, 
29  Fed.  Gas.  No.  17,584,  Grabbe  422),  the 
conduct  of  libellant  (The  Palledo,  18  Fed. 
Gas.  No.  10,677,  3  Ware  321;  Saunders 
Buckup,  21  Fed.  Gas.  No.  12,373,  Blatchf. 
&  H.  264),  his  motives  in  instituting  the 
suit  (Saunders  x>.  Buckup,  supra,  holding 
that  where,  in  a  libel  for  an  assault  and 
battery  by  a  master,  the  mate,  who  was  a 
witness  of  the  transaction,  but  was  in  no 
way  connected  with  it,  was  joined  as  a  party 
to  the  suit  with  the  master,  the  court  will 
presume  that  this  was  done  to  render  the 
mate  an  incompetent  witness,  and  will 
consider  that  fact  in  estimating  damages; 
Sheridan  v.  Furbur,  21  Fed.  Gas.  No.  12,761, 
1  Blatchf.  &  H.  423),  and  the  various  aggra- 
vating or  mitigating  circumstances  of  the 
case  (Schelter  v.  York,  supra). 

The  weapon  used  by  an  officer  for  punish- 
ing a  seaman  is  always  a  subject  of  con- 
sideration and  weight  with  the  court.  Ben- 
ton V.  Whitney,  3  Fed.  Gas.  No.  1,335,  Grabbe 
417.    And  see  Padmore  v.  Piltz,  44  Fed.  104. 

In  case  of  an  inexcusable  delay  in  bring- 
ing the  action,  only  nominal  damages  will 
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as  a  rule  be  allowed.  Saunders  v.  Buckup, 
21  Fed.  Gas.  No.  12,373,  Blatchf.  &  H.  264. 

Insubordination  by  a  steward,  an  educated 
man,  is  a  greater  offense  than  by  an  ordi- 
nary mariner,  and  therefore  the  damages 
awarded  him  because  of  excessive  punishment 
will  be  less  than  those  awarded  an  ordinary 
mariner.  Peters  v.  Martens,  19  Fed.  Gas. 
No.  11,031. 

Effect  of  failure  to  plead  mitigating  cir- 
cumstances.—  In  trespass  for  assault  and  bat- 
tery and  not  guilty  pleaded,  the  jury  are 
not  at  liberty  to  take  int-o  consideration  the 
circumstances  of  the  assault  and  battery, 
with  a  view  to  reduce  the  verdict  below  the 
amount  of  the  damages  actually  sustained, 
if  those  circumstances  could  have  been 
pleaded.    Watson  v.  Christie,  2  B.  &  P.  224. 

46.  Gould  V.  Christianson,  10  Fed.  Gas. 
No.  5,636,  Blatchf.  &  H.  507  (holding  that 
vindictive  damages  will  not  be  awarded,  un- 
less the  punishment  was  wantonly  inflicted 
by  the  master  with  a  view  to  the  disgrace 
and  mortification  of  the  libellant,  and  not 
for  the  enforcement  of  discipline)  ;  Jay  v. 
Almy,  13  Fed.  Gas.  No.  7,236,  1  Woodb. 
&  M.  262. 

47.  Pacific  Packing,  etc.,  Co.  v.  Fielding, 
136  Fed.  577,  69  G.  G.  A.  325. 

48.  Peterson  v.  Watson,  19  Fed.  Gas.  No. 
11,037,  Blatchf.  &  H.  487. 

Effect  of  settlement  before  hearing. —  The 
mere  institution  of  a  suit  for  damages  by  a 
seaman  against  the  master  for  assault  and 
battery  does  not  carry  with  it  a  lien  upon 
or  equitable  claim  to  the  costs  created  in 
bringing  the  action,  nor  can  libellant's 
proctor  hold  defendant  responsible  for  his 
costs ,  in  the  suit  where  the  cause  of  action 
was  settled  by  libellant  and  respondent  before 
the  hearing;  and  a  notice  by  the  proctor  to 
respondent  that  in  case  of  a  compromise  he 
will  be  held  liable  for  the  costs  is  inef- 
fectual. Peterson  v.  Watson,  19  Fed.  Gas. 
No.  11,037,  Blatchf.  &  H.  487;  Purcell  v. 
Lincoln,  20  Fed.  Gas.  No.  11,471,  1  Sprague 
230. 

49.  Peterson  Watson,  19  Fed.  Gas.  No. 
11,037,  Blatchf.  &  H.  487. 

50.  Rights,  powers,  and  duties  of  shipping 
commissioners  generally  see  infra,  XII. 

51.  In  re  Bedford,  Myr.  Prob.  (Gal.)  60. 
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ex  officio  entitled  to  letters  of  administration.^^  Where  the  master  of  the  vessel 
sells  at  the  mast  the  effects  of  a  deceased  seaman,  the  proceeds  must  be  paid  to 
the  shipping  commissioner  or  accounted  for,  as  provided  by  the  statute,  and  no 
deductions  from  such  proceeds  can  be  made  on  account  of  any  claim  due  the 
vessel  by  the  deceased. Where  a  seaman  dies  during  a  voyage,  his  representa- 
tives are,  according  to  some  decisions,  entitled  to  his  wages  for  the  whole  voyage,^* 
although  monthly  wages  are  stipulated ;  but  other  cases  hold  that  where  a  sea- 
man dies  before  the  voyage  is  completed  his  representatives  are  entitled  to  his 
wages  only  up  to  the  time  of  his  death,^^  where  the  engagement  was  by  the  month." 
If  a  seaman  ships  under  an  agreement  for  a  certain  sum,  provided  he  continues 
his  duty  on  board  for  the  voyage,  and  before  the  arrival  of  the  ship  he  dies,  no 
wages  can  be  claimed,  either  on  the  contract  or  on  a  quantum  meruit.^^ 

XI.  CRIMES  AND  OFFENSES. 

A.  Mutiny.  In  the  United  States  mutiny  or  revolt  is  made  a  crime  by  a 
statute,^^  by  which  it  is  declared  to  consist  of  the  crew's  attempting  to  usurp  the 
command  of  the  vessel  from  the  master,  or  attempting  to  deprive  him  of  it  for  any 
purpose  by  violence,  or  in  its  resisting  him  in  the  lawful  exercise  of  his  authority.®^ 
As  seamen  have  a  right  to  refuse  to  go  to  sea  in  a  vessel  that  is  not  seaworthy,®^ 
they  are  not  liable  for  making  a  revolt  when  they  refuse  to  serve  because  they 
believe  that  the  vessel  is  unseaworthy;  and  when  seamen,  because  of  the  intem- 
perance of  the  master  and  the  danger  to  the  vessel  resulting  from  it,  rise  up  against 


52.  In  re  Bedford,  Myr.  Prob.  (Cal.)  60. 

53.  U.  S.  r.  Tobey,  12  Fed.  347. 

54.  Johnson  v.  The  Coriolanus,  13  Fed. 
Cas.  No.  7,380,  Crabbe  239.  And  see  Scott 
r.  The  Greenwich,  21  Fed.  Cas.  No.  12,531, 
1  Pet.  Adm.  155. 

55.  Sims  V.  Jackson,  22  Fed.  Cas.  No. 
12,890,  1  Pet.  Adm.  157,  1  Wash.  414  (hold- 
ing that  the  stipulation  does  not  break  the 
entirety  of  the  contract  for  the  voyage,  but 
only  furnishes  a  rule  to  adjust  the  quantum 
for  the  voyage)  ;  Walton  v.  The  Neptune,  29 
Fed.  Cas.  No.  17,135,  1  Pet.  Adm.  142. 

56.  Carey  v.  The  Kitty,  5  Fed.  Cas.  No. 
2,402,  Bee  255;  Beale  v.  Thompson,  4  East 
546,  holding  that  where  a  seaman  dies  on 
the  voyage  his  representatives  are  entitled 
tc  his  wages  up  to  his  death  or  last  time  for 
payment,  according  as  the  wages  are  payable. 

57.  Natterstrom  v.  The  Hazard,  17  Fed. 
Cas.  No.  10,055,  Bee  441. 

58.  Cutter  v.  Powell,  3  Rev.  Rep.  185,  6 
T.  R.  320,  101  Eng.  Reprint  573. 

59.  U.  S.  Rev.  St.  (1878)  §  5360  [U.  S. 
Comp.  St.  (1901)  p.  3640]. 

60.  Thompson  v.  The  Stacey  Clarke,  54 
Fed.  533;  U.  S.  v.  Huff,  13  Fed.  630'  (hold- 
ing that  the  statute  does  not  include  every 
case  of  simple  passive  disobedience  of  a 
master's  orders,  not  participated  in  by  other 
members  of  the  crew,  but  does  embrace  every 
case  of  resistance  to  the  lawful  exercise  of 
the  master's  authority,  when  accompanied  by 
force,  fraud,  intimidation,  violence,  a  con- 
spiracy among  the  crew  or  concerted  action 
in  such  resistance  or  disobedience  by  one 
of  the  crew)  ;  U.  S.  f.  Borden,  24  Fed.  Cas. 
No.  14,625,  1  Sprague  374;  U.  S.  v.  Forbes, 
25  Fed.  Cas.  No.  15,129,  Crabbe  558  (holding 
that  a  mere  disobedience  of  an  order  by  one 
or  two  seamen  without  combining  with  others 


was  not  a  revolt)  ;  U.  S.  v.  Kelly,  26  Fed. 
Cas.  No.  15,516,  4  Wash.  528  (holding  that 
mere  insolent  conduct  to  the  master,  disobedi- 
ence of  orders,  or  violence  committed  on  the 
person  of  the  master,  unaccompanied  by  other 
acts  showing  an  intention  to  subvert  his  com- 
mand, did  not  constitute  the  offense)  ;  U.  S. 
V.  Peterson,  27  Fed.  Cas.  No.  16,037,  1  Woodb. 
&  M.  305. 

The  act  of  April  30,  1790  (1  U.  S.  St.  at 

L.  114),  by  which  the  making  of  a  revolt 
in  a  ship  was  first  made  a  crime,  declared 
that  if  a  seaman  should  make  a  revolt  in 
a  ship  he  would  be  adjudged  a  pirate  and 
felon  and  upon  conviction  should  suffer  death, 
without  enumerating  the  acts  that  would 
constitute  the  making  of  a  revolt.  U.  S.  i". 
Kelly,  26  Fed.  Cas.  No.  15,516,  4  Wash.  528. 
The  courts,  however,  declared  that  the  crime 
was  committed,  when  the  crew,  or  any  part 
of  them,  threw  off  all  obedience  to  the  com- 
mander and  forcibly  took  possession  of  the 
vessel,  by  assuming  and  exercising  the  com- 
mand and  navigation  of  her,  or  by  trans- 
ferring their  obedience  from  the  lawful  com- 
mander to  one  who  had  usurped  the  com- 
mand (U.  S.  V.  Haskell,  26  Fed.  Cas.  No. 
15,321,  4  Wash.  402,  2  Wheel.  Cr.  (N.  Y.) 
101);  and  it  was  held  that  seamen  put  on 
board  a  vessel  by  a  consul  were  within  the 
provisions  of  this  act  (U.  S.  v.  Sharp,  27 
Fed.  Cas.  No.  16,264,  Pet.  C.  C.  118). 

61.  See  supra,  V,  A, 

62.  U.  S.  V.  Givings,  25  Fed.  Cas.  No. 
15,212,  1  Sprague  75  (where  it  is  said  in 
effect  tlvat  where  seamen  for  justifiable  cause 
resist  the  demands  of  the  master,  they  are 
not  liable  for  the  acts  of  any  one  seaman 
who  goes  further  than  is  necessary  in  the 
course  of  the  resistance,  but  that  such  sea- 
man is  liable  alone  for  his  offense)  ;  U.  S.  v. 
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the  master  and  displace  him,  they  may  not  be  convicted  of  the  crime  of  making 
a  revolt. 

B.  Inciting  Revolt.  The  crime  of  inciting  revolt,  while  not  specifically 
defined  by  statute,  has  been  held  to  be  the  endeavor  of  the  crew  of  a  vessel  or 
any  one  or  more  of  them  to  overthrow  the  legitimate  authority  of  her  commander, 
with  intent  to  remove  him  from  his  command  or  against  his  will  to  take  posses- 
sion of  the  vessel  by  assuming  the  government  and  navigation  of  her  or  by  trans- 
ferring their  obedience  from  the  lawful  commander  to  some  other  person;  but 
this  definition  is  held  simply  to  declare  that  those  acts  enumerated  by  it  do  amount 
to  the  offense  and  not  to  declare  that  other  acts  do  not,^^  and  thus  it  has  been  held 
to  be  an  endeavor  to  make  a  revolt  for  the  crew  to  form  a  conspiracy  to  usurp 
command  of  the  vessel  or  to  resist  the  commanding  officer,®^  to  confine  the  master, 
whether  depriving  him  of  the  use  of  his  limbs,  ®^  or  by  intimidation  preventing 
him  from  the  free  use  of  every  part  of  the  vessel,  to  wilfully  disobey  lawful 
orders,®^  or  to  form  a  combination  to  refuse  to  do  duty  until  the  master  complies 


Staly,  27  Fed.  Cas.  No.  16,374,  1  Woodb. 
&  M.  338.  See  also  The  Moslem,  17  Fed. 
Cas.  No.  9,875,  Oleott  289. 

63.  The  Ulysses,  24  Fed.  Cas.  No.  14,330, 
Brunn.  Col.  Cas.  529,  holding  that  the  offense 
of  seamen  who  revolt  against  the  master  on 
the  ground  of  his  intemperance  and  danger 
to  the  vessel,  and  place  him  in  confinement, 
continuing  the  voyage  under  the  mate,  is  not 
a  felony. 

An  indictment  under  this  statute  must  set 
forth  the  particular  acts  of  the  accused  that 
are  relied  upon  to  constitute  the  offense. 
U.  S.  V.  Almeida,  24  Fed.  Cas.  No.  14,433, 
holding  upon  a  motion  in  arrest  of  judgment 
that  an  indictment  against  several  defend- 
ants, which  charged  that  on  a  certain  day 
they,  being  seamen  of  an  American  vessel 
named,  "  with  force  and  arms,  did  then  and 
there  feloniously  make  a  revolt  on  board  the 
said  ship  "  was  insufficient  to  charge  the  of- 
fense of  making  a  revolt. 

64.  U.  S.  V.  Kelly,  11  Wheat.  (U.  S.)  417, 
6  L.  ed.  508  [affirming  26  Fed.  Cas.  No. 
15,516,  4  Wash.  528]. 

65.  U.  S.  V.  Haines,  26  Fed.  Cas.  No. 
15,275,  5  Mason  272. 

66  U.  S.  V.  Hemmer,  26  Fed.  Cas.  No. 
15,345,  4  Mason  105. 

67.  U.  S.  V.  Bladen,  24  Fed.  Cas.  No. 
14,606,  Pet.  C.  C.  213  (holding  that  a  sea- 
man is  guilty  of  the  offense  if  he  seizes  the 
person  of  the  master,  although  the  restraint 
be  but  momentary)  ;  U.  S.  v.  Savage,  27 
Fed.  Cas  No.  16,225,  5  Mason  460  (holding 
that  a  seaman  is  guilty  of  the  offense  if  he 
seizes  the  master  for  the  purpose  of  inflict- 
ing personal  chastisement  upon  the  master)  ; 
U  S.  V.  Smith,  27  Fed.  Cas.  No.  16,344,  3 
Wash.  78;  U.  S.  v.  Smith,  27  Fed.  Cas.  No. 
16,345,  3  Wash.  525  (holding  that  the  sea- 
man is  guilty,  although  he  seizes  the  master 
because  the  master  strikes  him)  ;  U.  S.  V. 
Stevens,  27  Fed.  Cas.  No.  16,394,  4  Wash. 
547  (holding  that  a  seaman  is  guilty  of  the 
offense  where  it  appears  that  he  forcibly 
detained  the  master  by  seizing  him  by  the 
collar,  and  by  presenting  a  pistol,  which 
the  seaman  declared  to  be  loaded,  and  placing 
it  against  the  breast  of  the  captain,  and 
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thereby  preventing  the  latter  from  going  on 
deck ) . 

Assault  and  battery  by  a  seaman  upon  the 
master  of  a  vessel  does  not  amount  to  a  con- 
finement of  the  commander.  U.  S.  v.  Law- 
rence, 26  Fed.  Cas.  No.  15,575,  1  Cranch 
C.  C.  94. 

68.  U.  S.  V.  Huff,  13  Fed.  630;  U.  S.  v. 
Hemmer,  26  Fed.  Cas.  No.  15,345,  4  Mason 
105;  U.  S.  V.  Sharp,  27  Fed.  Cas.  No.  16,264, 
Pet.  C.  C.  118. 

Mutinous  conduct  of  the  crew  such  as 
would  reasonably  intimidate  a  firm  man  is 
confining  the  master  if  he  is  restrained 
thereby  from  the  performance  of  the  duties 
of  his  station.  U.  S.  v.  Bladen,  24  Fed.  Cas. 
No.  14,606,  Pet.  C.  C.  213.  In  order  to  con- 
stitute the  crime  the  confinement  must  be 
done  unlawfully  (U.  S.  v.  Henry,  3  Fed.  Cas. 
No.  1,351,  4  Wash.  428,  holding  that  the 
confinement  must  be  done  feloniously  to  con- 
stitute the  offense),  if  done  in  self-defense  it 
is  no  crime  (U.  S.  f.  Sharp,  27  Fed.  Cas.  No. 
16,264,  Pet.  C.  C.  118,  where  it  is  said  that 
a  master  of  a  vessel  may  so  conduct  himself 
as  to  justify  the  officers  and  crew  in  placing 
restraints  upon  him  to  prevent  his  commit- 
ting acts  which  might  endanger  the  lives  of 
all  the  persons  on  board;  but  that  an  excuse 
of  this  kind  must  be  listened  to  with  great 
caution,  and  that  such  measures  should  cease 
the  moment  the  occasion  for  them  ceases; 
U.  S.  V.  Thompson,  28  Fed.  Cas.  No.  16,492, 
1  Sumn.  168,  where  it  is  said  that  it  is  not 
an  offense  for  the  seamen  to  confine  the 
master  for  a  justifiable  cause,  or  in  justifiable 
self-defense ) .  And  where  a  defendant  is  con- 
victed of  this  crime  a  new  trial  will  not  be 
granted,  as  upon  the  ground  of  newly  dis- 
covered evidence,  in  order  that  defendant  may 
avail  himself  of  the  testimony  of  others 
jointly  indicted  with  him,  who  were  acquitted. 
Lander  v.  U.  S.,  14  Fed.  Cas.  No.  8,039. 

69.  U.  S.  V.  Brown,  24  Fed.  Cas.  No. 
14,672,  3  Sawy.  602.  A  prosecution,  under 
this  act,  cannot  be  maintained,  however,  un- 
less an  entry  of  the  disobedience  is  made  by 
the  master  in  the  official  log-book  of  the  ves- 
sel as  soon  as  possible  after  the  occurrence, 
and  is  read  over  to  the  seamen  or  a  copy 
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with  some  improper  request  on  their  part ;  and  it  seems  that  actual  disobedience 
of  orders  is  not  necessary  when  the  crew  combine  together  not  to  do  duty,  and 
then  endeavor  to  make  a  revolt,  although  no  orders  are  actually  given  afterward.''^ 
To  constitute  the  crime  it  is  necessary  that  there  be  some  act  by  one  of  the  crew 
to  stir  up  others  to  disobedience  to  the  master;  but  neither  a  previous  com- 
bination nor  preconcerted  plan  is  necessary,  and  the  offense  can  be  committed  on 
any  kind  of  a  vessel, and  the  jurisdiction  of  the  court  is  not  dependent  upon 
the  offense  being  committed  on  the  high  seas."^^    In  order  to  convict  for  this  crime 


furnished  him,  and  his  reply  thereto  entered 
in  the  same  manner. 

Before  the  enactment  of  this  statute  it 
was  held  that  a  consul  has  no  authority  to 
order  a  seaman  to  be  imprisoned  in  a  foreign 
port  for  disobedience  of  orders.  U.  S.  v. 
McArdle,  16  Fed.  Cas.  No.  15,653,  2  Sawy. 
367;  The  William  Harris,  29  Fed.  Cas.  No. 
17,695,  1  Ware  373. 

70.  U.  S.  V.  Gardner,  25  Fed.  Cas.  No. 
15,188,  5  Mason  402. 

71.  U.  S.  V.  Barker,  24  Fed.  Cas.  No. 
14,516,  5  Mason  404. 

73.  U.  S.  V.  Barker,  24  Fed.  Cas.  No. 
14,516,  5  Mason  404  (holding  that  a  simple 
refusal  by  one  or  more  of  the  crew  to  do 
duty  does  not  amount  to  the  offense)  ;  U.  S. 
V.  Hemmer,  26  Fed.  Cas.  No.  15,345,  4  Mason 
105;  U.  S.  V.  Kelly,  26  Fed.  Cas.  No.  15,516, 
4  Wash.  528  (holding  that  a  mere  conspiracy 
of  the  crew  to  displace  the  master,  unaccom- 
panied by  overt  acts,  did  not  constitute  the 
offense)  ;  U.  S.  V.  Lawrence,  26  Fed.  Cas.  No. 
15,575,  1  Cranch  C.  C.  94  (holding  that  an 
assault  and  battery  by  a  seaman  upon  the 
master  of  a  vessel  is  not  an  attempt  to  incite 
a  revolt)  ;  U.  S.  v.  Savage,  27  Fed,  Cas.  No. 
16,225,  5  Mason  460;  U.  S.  v.  Smith,  27  Fed. 
Cas.  No.  16,337,  1  Mason  147;  U.  S.  v.  Thomp- 
son, 28  Fed.  Cas.  No.  16,492,  1  Sumn.  168. 

73.  U.  S.  V.  Morrison,  26  Fed.  Cas.  No. 
15,818,  1  Sumn.  418;  U.  S.  V.  Smith,  27  Fed. 
Cas.  No.  16,337,  1  Mason  147. 

74.  U.  S.  V.  Kelly,  26  Fed.  Cas.  No.  15,516, 
4  Wash.  528. 

75.  U.  S.  V.  Hamilton,  26  Fed.  Cas.  No. 
15,291,  1  Mason  443;  U.  S.  v.  Keefe,  26  Fed. 
Cas.  No.  15,509,  3  Mason  475  (holding  that 
an  endeavor  to  commit  a  revolt  is  an  offense 
even  if  committed  in  a  foreign  port)  ;  U.  S. 
V.  Smith,  27  Fed.  Cas.  No.  16,344,  3  Wash. 
78  (holding  that  seamen  may  be  punished 
for  confining  the  master,  although  the  vessel 
is  not  on  the  high  seas  at  the  time  the  of- 
fense is  committed). 

The  indictment  for  endeavoring  to  make  a 
revolt  is  sufficient  if  it  follow  the  language 
of  the  statute  and  does  not  set  forth  the 
particulars  relied  upon  by  the  prosecution  to 
constitute  the  crime.  U.  S.  v.  Seagrist,  27 
Fed.  Cas.  No.  16,254,  4  Blatchf.  420. 

An  indictment  under  the  act  of  1790  was 
not  required  to  allege  that  the  master  was 
at  the  time  the  crime  was  committed  in  the 
peace  of  the  United  States  or  a  citizen  of 
the  United  States  (U.  S.  v.  Thompson,  28 
Fed.  Cas.  No.  16,492,  1  Sumn.  168)  ;  or  that 
the  offense  had  been  committed  on  the  high 
seas  (U.  S.  f.  Keefe,  20  Fed.  Cas.  No.  15,509, 


3  Mason  475,  holding  that  when,  in  an  in- 
dictment for  an  endeavor  to  commit  a  revolt, 
it  is  averred  to  be  on  the  high  seas,  the  alle- 
gation is  not  material  to  be  proved;  and  if 
the  offense  is  proved  to  have  been  committed 
in  a  foreign  port  it  is  sufficient). 

Defenses.—  Seamen  who  lawfully  refuse 
to  go  to  sea  having  reason  to  believe  that 
the  vessel  is  unseaworthy  are  not  guilty  of 
an  endeavor  to  make  a  revolt  (U.  S.  v.  Nye, 
27  Fed.  Cas.  No.  15,906,  2  Curt.  225,  holding 
that  seamen  may  refuse  to  go  to  sea  in  an 
unseaworthy  vessel  after  the  voyage  is  begun), 
nor  is  it  a  crime  for  them  to  combine  to  force 
the  master  to  return  to  port  when  they  in 
good  faith  believe  that  the  vessel  is  unsea- 
worthy, and  have  reasonable  grounds  for  so 
believing  (U.  S.  v.  Ashton,  24  Fed.  Cas,  No. 
14,470,  2  Sumn.  13),  the  burden  of  proving 
the  ship  unseaworthy,  or  that  they  had  rea- 
sonable grounds  for  believing  that  it  was  un- 
seaworthy, being  upon  the  seamen  (U.  S,  v. 
Nye,  supra).  So  too  is  it  their  right  to  take 
measures  to  protect  one  of  their  number, 
when  they  justifiably  believe  that  a  great 
wrong  is  about  to  be  infiicted  upon  him  by 
the  captain.  U.  S.  v.  Borden,  24  Fed.  Cas. 
No.  14,625,  1  Sprague  374.  But  see  U.  S,  v. 
Morrison,  26  Fed.  Cas.  No.  15,818,,  1  Sumn. 
448,  holding  that  interposition  of  a  crew, 
by  violence  and  intimidation,  whereby  the 
master  was  compelled  to  desist  from  punish- 
ing a  seaman  for  gross  misbehavior,  was  an 
endeavor  to  commit  a  revolt.  And  they  may 
lawfully  refuse  to  obey  orders  when  the 
master  has  deviated  from  the  voyage  as  de- 
fined in  the  shipping  articles.  U.  S.  f.  Lynch, 
26  Fed.  Cas.  No.  15,648  (holding,  however, 
that  seamen,  defending  against  a  prosecution 
for  endeavoring  to  commit  a  revolt,  on  the 
ground  that  they  were  ordered  to  go  on  a 
voyage  for  which  they  were  not  bound  by  the 
shipping  articles,  must  show  that  they  made 
the  objection  at  the  time  of  disobedience)  ; 
U.  S.  V.  Matthews,  26  Fed,  Cas.  No.  15.742, 
2  Sumn.  470;  U.  S.  V.  Wliite,  28  Fed,  Cas. 
No.  16,683.  But  the  fact  that  there  is  a 
change  of  masters  could  not  justify  them  in 
refusing  to  obej'^  the  new  master.  U.  S.  V. 
Haines,  26  Fed.  Cas.  No,  15,275,  5  Mason  272. 

Venue. —  The  courts  for  the  district  into 
which  seamen,  brouglit  into  this  country 
charged  with  an  endeavor  to  make  a  revolt, 
are  first  brought  have  jurisdiction  to  try 
them.  U.  S,  r.  Crawford.  25  Fed.  Cas.  No. 
14,890,  holding,  however,  that  the  objection 
that  the  district  in  which  seamen  indicted 
for  endeavoring  to  make  a  mutiny  and  re- 
volt were  tried  was  not  tlie  district  in  which 
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it  must  be  shown  that  the  accused  was  a  member  of  the  crew  '®  of  an  American 
vessel/'  and  that  on  the  high  seas  or  other  waters  within  the  admiralty  juris- 
diction of  the  United  States  he  combined,  conspired,  or  confederated  with  some 
other  person  on  board  to  make  revolt  or  mutiny;  or  that  he  solicited,  incited, 
or  stirred  up  some  one  of  the  crew  to  disobey  or  resist  the  lawful  orders  of  the 
master  or  other  officer  of  such  vessel; '^^  or  with  other  members  of  the  crew  assem- 
bled in  a  tumultuous  and  mutinous  manner. 

C.  Desertion.*^  By  statute  in  the  United  States  it  is  an  offense  punishable 
by  imprisonment  for  a  seaman  to  desert.  The  statute  applies  only  to  seamen 
shipped  in  the  United  States,*^  and  does  not  apply  to  coastwise  service. The 


they  were  first  brought  and  apprehended  can- 
not be  taken  for  the  first  time  on  motion  in 
arrest  of  judgment. 

76.  U.  S.  f.  Huff,  13  Fed.  630  (holding, 
however,  that  the  mate  and  other  officers 
inferior  to  the  master  are  members  of  the 
crew,  within  the  meaning  of  the  act,  and  that 
a  mate  displaced  by  the  captain  is  not  re- 
leased from  the  operation  of  the  statute  while 
he  remains  on  board  the  vessel)  ;  U.  S.  f. 
Peterson,  27  Fed.  Cas.  No.  16,037,  1  Woodb. 
&  M.  305  (holding,  however,  that  foreign 
seamen  on  board  American  vessels  are  as 
much  subject  to  punishment  for  acts  of  re- 
volt, or  attempts  to  commit  revolts,  as  Ameri- 
cans). 

Shipping  articles  are  not  admissible  in  evi- 
dence upon  the  trial  of  an  endeavor  to  com- 
mit a  revolt,  for  the  purpose  of  proving  that 
a  seaman  was  a  member  of  the  crew,  unless 
the  handwriting  of  the  prisoner  is  proved. 
U.  S.  V.  Doughty,  25  Fed.  Cas.  No.  14,987. 

On  an  indictment  under  the  act  of  1790, 
the  statute  by  which  an  endeavor  to  make  a 
revolt  was  first  made  a  crime,  seamen  of 
the  United  States  put  on  board  a  vessel  of 
the  United  States  by  a  consul  were  held  to 
be  seamen  within  the  meaning  of  the  act. 
U.  S.  f.  Sharp,  27  Fed.  Cas.  No.  16,264,  Pet. 
C  C  118 

77.  U.  '  S.  V.  Jenkins,  26  Fed.  Cas.  No. 
15,473a  (holding  that  a  vessel  not  enrolled 
and  not  licensed  is  not  an  American  vessel 
within  the  meaning  of  the  term  as  used  in 
the  statute,  and  that  therefore  a  crew  on 
board  her  cannot  be  convicted  of  an  en- 
deavor to  make  a  revolt)  ;  U.  S.  f.  Sharp,  27 
Fed.  Cas.  No.  16,264,  Pet.  C.  C.  118  (indict- 
ment for  confining  the  master).  See  U.  S.  v. 
Rogers,  27  Fed.  Cas.  No.  16,189,  3  Sumn. 
342. 

Evidence  of  nationality. —  To  maintain  an 
indictment  for  a  revolt  on  board  of  an  Ameri- 
can vessel  in  a  foreign  port,  it  is  not  neces- 
sary to  give  documentary  proof  establishing 
the  national  character  of  the  vessel,  but  it  is 
sufficient  to  prove  orally  that  she  is  owned 
by  American  citizens.  U.  S.  t*.  Crawford,  25 
Fed.  Cas.  No.  14,890;  U.  S.  Seagrist,  27 
Fed.  Cas.  No.  16,245,  4  Blatchf.  420.  The 
ownership  of  the  vessel  determines  her  na- 
tional character,  and  the  ownership  may  be 
proved  in  the  same  manner  as  that  of  any 
other  chattel,  and  it  is  not  necessary  for  the 
public  prosecutor  to  produce  any  documentary 
evidence.  U.  S.  i".  Jenkins,  26  Fed.  Cas.  No. 
15,473a.    To  render  a  vessel  American,  so 
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as  to  punish  offenses  on  board  of  her,  it  is 
enough  to  show  that  she  sailed  to  an  Ameri- 
can port,  and  was  apparently  owned  and  con- 
trolled by  citizens  of  the  United  States.  U.  S. 
V.  Peterson,  27  Fed.  Cas.  No.  16,037,  1  Woodb. 
&  M.  305. 

78.  U.  S.  V.  Cassedy,  25  Fed.  Cas.  No. 
14,745,  2  Sumn.  582;  U.  S.  v.  Nve,  27  Fed. 
Cas.  No.  15,906,  2  Curt.  225  (holding  that  a 
combination  by  the  crew  to  prevent  a  vessel 
from  going  to  sea  pursuant  to  the  order  of 
the  master  was  an  attempt  to  make  a  re- 
volt) ;  U.  S.  v.  Roberts,  27  Fed.  Cas.  No, 
16,173  (holding  that  a  seaman  who  came  on 
deck  to  ascertain  the  cause  of  a  disturbance 
and  refused  to  go  below  when  ordered  by  the 
master  may  be  punished  for  an  endeavor  to 
make  a  revolt). 

79.  U.  S.  f.  Lynch,  26  Fed.  Cas.  No. 
15,648,  holding  that  where  a  vessel  has  cleared 
at  the  custom-house  and  is  ready  for  sea  with 
crew  on  board,  the  pilot,  in  the  absence  of 
the  master  and  mate,  is  an  officer  of  the 
vessel,  and  that  a  seaman  was  guilty  of  an 
endeavor  to  make  a  revolt  where  he  solicited 
any  of  the  crew  to  disobey  or  resist  him. 

80.  U.  S.  V.  Peterson,  27  Fed.  Cas.  No. 
16,037,  1  Woodb.  &  M.  305. 

81.  "Desertion"  defined  see  14  Cyc.  227. 

82.  U.  S.  Rev.  St.  (1878)  §  4596  [U.  S. 
Comp.  St.  (1901)  p.  3113]. 

Jurisdiction  of  United  States  commission- 
ers.—  The  act  of  congress  of  1842  (5  U.  S. 
St.  at  L.  516)  conferring  upon  United  States 
commissioners  the  power  conferred  upon  jus- 
tices of  the  peace  in  an  act  of  congress  of 
Sept.  24,  1789  (1  U.  S.  St.  at  L.  9),  did  not 
confer  upon  them  the  power  to  try  deserting 
seamen.  Ex  p.  Crandall,  2  Cal.  144,  holding 
that  under  the  acts  of  congress  justices  of 
the  peace  have  and  commissioners  of  the 
United  States  have  not  the  power  to  arrest, 
try,  and  convict  deserting  seamen,  but  that 
the  latter  officers  can  only  arrest  and  commit 
for  trial. 

83.  Com.  -f,  Holloway,  1  Serg.  &  R.  ( Pa. ) 
392. 

Formerly  the  act  of  congress  (1  U.  S.  St. 
at  L.  131)  which  regulated  seamen  in  the 
merchant  service  did  not  apply  to  foreign 
seamen  on  board  foreign  ships,  and  hence 
there  was  no  authority  under  which  desert- 
ing seamen  could  be  committed  by  officers  of 
the  United  States.  Ex  p.  D'Olivera,  7  Fed. 
Cas.  No.  3,967,  1  Gall.  474.  But  see  Com.  v. 
Holloway,  1  Serg.  &  R.  (Pa.)  392. 

84.  U.  S.  V.  Mason,  34  Fed.  129,  13  Sawy. 
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return  of  foreign  seamen  deserting  in  ports  of  the  United  States  is  regulated  by 
statute/^  and  treaties  with  the  different  countries. 

D.  Harboring  Deserting  Seamen.  Formerly  by  the  act  of  July  20,  1790," 
a  penalty  was  imposed  upon  every  person  who  harbored  or  secreted  a  seaman  who 
belonged  to  any  vessel,  knowing  that  he  belonged  to  the  vessel,  recoverable  one 
half  to  the  person  prosecuting  for  it  and  one  half  to  the  United  States.  The 
statute  has  since  been  repealed,  however,  by  act  of  December  21,  1896.^^  Har- 
boring deserting  seamen  is  also  made  an  offense  by  statute  in  some  of  the 
states.** 

•E.  Advances.  In  the  United  States  by  statute,*^  it  is  a  misdemeanor  to 
pay  any  seaman  wages  in  advance  of  the  time  when  he  has  actually  earned  the 
same,  or  to  pay  such  advance  wages  to  any  other  person,  unless  the  seaman  has 
stipulated  in  his  shipping  agreement  for  an  allotment  of  any  portion  of  his 
wages,  not  exceeding  one  month's,  to  be  paid  an  original  creditor  for  board  or 
clothing. The  statute  is  applicable  to  seamen  shipping  on  foreign  vessels,®^ 
provided  treaties  in  force  between  the  United  States  and  foreign  nations  do  not 
conflict;  ®^  but  the  general  purposes  of  the  act,  as  well  as  some  of  its  specific 
provisions  and  its  necessary  results,  are  held  to  indicate  an  intention  to  exclude 
from  its  operation  shipments  of  seamen  in  foreign  ports,  ®^  and  the  act  does  not 
apply  to  steamboats  engaged  in  trade  and  navigating  the  inland  waters  of  the 
United  States. The  advance  payment  of  wages  to  a  seaman  does  not  render 
the  contract  for  service  made  by  the  shipping  articles  void,  where  it  is  not  shown 
that  the  unlawful  payment  entered  into  the  contract  as  one  of  the  things  agreed 
on  by  the  parties.^®    An  authorized  advance  may  be  offset  in  an  action  for  wages, 


218;  U.  S.  V.  Buckley,  31  Fed.  804,  12  Sawy. 
108;  U.  S.  V.  Bain,  5  Fed.  192. 

Enticement  of  a  member  of  the  crew  to 
desert  the  vessel  wrongfully  is  in  some  of  the 
jurisdictions  made  a  statutory  offense.  See 
the  statutes  of  the  several  states.  And 
see  Com.  v.  Bartlett,  190  Mass.  148,  76  N.  E. 
607. 

85.  U.  S.  Rev.  St.  (1878)  §  5280  [U.  S. 
Comp.  St.  (1901)  p.  3598]. 

86.  Power  to  return  them  rests  in  officers 
of  the  United  States  not  in  state  officers 
(Matter  of  Leon,  1  Edm.  Sel.  Cas.  (N.  Y.) 
311),  and  they  are  to  be  returned  to  the 
consul  of  the  country  to  which  the  seamen 
belong  (U.  S.  v.  Kelly,  108  Fed.  538),  who 
must  apply  in  writing,  stating  that  the  sea- 
men deserted  while  in  a  port  of  the  United 
States  {In  re  Bruni,  1  Barb.  (N.  Y.)  193), 
and  must  prove  by  the  register  of  the  vessel 
or  other  official  document  that  the  alleged 
deserter  belonged  at  the  time  of  the  desertion 
to  the  crew  of  the  vessel  (Tucker  v.  Alex- 
androff,  183  U.  S.  424,  22  S.  Ct.  195,  46 
L.  ed.  264  [reversing  107  Fed.  437,  48  C.  C.  A. 
97]). 

87.  U.  S.  Rev.  St.  (1878)  §  4601. 
Decisions  under  this  statute  see  U.  S.  v. 

Grant,  55  Fed.  414  [reversed  in  58  Fed.  694, 
7  C.  C.  A.  436];  U.  S.  V.  Minges,  16  Fed. 
657,  5  Hughes  494. 

88.  30  U.  S.  St.  at  L.  764  [U.  S.  Comp. 
St.  (1901)  p.  3081]. 

89.  See  the  statutes  of  the  several  states. 
And  see  Burns  v.  State,  73  Ga.  747  (hokling 
that  an  indictment  following  the  language 
of  the  statute  is  sufficient)  ;  Ex  p.  Young, 
36  Oreg.  247,  59  Pac.  707,  48  L.  R.  A.  153 
(holding  that  it  is  within  the  power  of  the 


state  to  enact  such  statute)  ;  State  V:  Cordes, 
Rice  (S.  C.)  152,  Dudley  225. 

90.  23  U.  S.  St.  at  L.  55,  c.  121,  §  10, 
amended  by  24  U.  S.  St.  at  L.  80,  c.  421, 
§  3,  and  30  U.  S.  St.  at  L.  763,  c.  28,  §  24 
[U.  S.  Comp.  St.  (1901)  p.  3079]. 

This  is  a  valid  exercise  of  the  power  of 
congress  to  regulate  commerce. —  Patterson 
V.  The  Eudora,  190  U.  S.  169,  23  S.  Ct.  821, 
47  L.  ed.  1002. 

Cases  discussing  advances  to  seamen  prior 
to  the  passage  of  the  statute  see  Fogg  v. 
Sinclair,  5  Cush.  (Mass.)  478;  James  v. 
Hogan,  1  Daly  (N.  Y.)  517;  Backman  v. 
Hanson,  2  E.  D.  Smith  (N.  Y.)  391;  Wood- 
side  V.  Pender,  2  E.  D.  Smith  (N.  Y.)  390; 
Martin  v.  Schouboe,  Riley  (S.  C.)  240;  Dun- 
can V.  Shaw,  19  Fed.  521;  Greefe  v.  Cortis, 
13  Fed.  299;  Church  r.  The  H.  L.  Scanton, 
5  Fed.  Cas.  No.  2,710a;  Smith  v.  Pendergast, 
22  Fed.  Cas.  No.  13,090a. 

91.  U.  S.  V.  Nelson,  100  Fed.  125. 
Writing  held  not  to  be  an  assignment  for 

wages  within  the  meaning  of  the  act  see  The 
George  W.  Wells,  118  , Fed.  761. 

Allotments  are  not  allowed  in  coastwise 
shipments. —  Grossett  v.  Townsend.  SO  Fed. 
908,  30  C.  C.  A.  457.  Compare  Martial  r. 
The  Eclipse,  53  Fed.  273  [affirmed  in  60  Fed. 
105,  8  C.  C.  A.  505]. 

92.  Patterson  r.  The  Eudora.  190  U.  S. 
169,  23  S.  Ct.  821,  47  L.  ed.  1002;  U.  S.  v. 
Nelson,  100  Fed.  125.  But  see  Levinshon  v. 
Edwards,  79  Ala.  293. 

93.  U.  S.  r.  Nelson,  100  Fed.  125. 

94.  The  State  of  jMaine,  22  Fed.  734. 

95.  U.  S.  r.  King,  23  Fed.  138. 

96.  The  Bound  Brook,  146  Fed.  160. 

97.  The  State  of  Maine,  22  Fed.  734. 
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but  an  unlawful  advance  cannot  be  availed  of  indirectly  by  way  of  offset  or 
deduction. 

F.  Maltreatment  of  Crew.^^  By  the  act  of  congress  of  March  3,  1835/  it 
was  made  a  crime  for  a  master  or  other  officer  ^  of  an  American  vessel  on  the  high 
seas  or  any  other  waters  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States,  actuated  by  malice,^  hatred,  or  revenge/  and  without  justifiable 
cause/  to  beat,  wound,  or  imprison  any  one  of  the  crew,^  or  withhold  from  them 
food  and  nourishment  or  inflict  upon  them  any  cruel  or  unusual  punishment.'^ 
The  act  of  congress  of  September  28,  1850,^  by  which  the  punishment  of  flogging  ^ 


98.  The  Samuel  E.  Spring,  27  Fed.  764, 
holding  that  where,  at  the  time  of  shipping, 
a  seaman  signs  a  written  contract  at  a  rate 
lower  than  that  verbally  agreed  upon,  and 
receives  the  difference  as  an  advance,  he  is 
entitled,  on  completion  of  the  voyage,  to  re- 
cover the  amount  verbally  agreed  to,  without 
deduction  of  the  sum  advanced.  And  see 
Martial  v.  The  Eclipse,  53  Fed.  273. 

A  custom  of  a  particular  port  that  a  sea- 
man's advance  wages,  due  under  shipping 
articles,  shall  be  paid  to  the  shipping  agent, 
to  be  paid  by  him  to  the  boarding-house 
keeper  bringing  the  seamen,  for  his  benefit,  is 
unreasonable,  and  does  not  bind  "the  seaman, 
although  known  to  him  at  the  time  of  sign- 
ing the  articles,  and,  if  valid,  would  not  be 
sustained  by  evidence  that  the  shipping  agent 
paid  the  wages  to  the  boarding-house  keeper, 
and  charged  them  in  account  with  the  owner 
of  the  vessel.  Metcalf  v.  Weld,  14  Gray 
(Mass.)  210. 

99.  Civil  liability  for  punishment  of  sea- 
man see  supra,  IX,  B. 

1.  U.  S.  Rev.  St.  (1878)  §  5347. 
Amendment  of  the  act  of  March  3,  1835. — 

The  words  "  from  malice,  hatred,  or  revenge" 
as  used  in  this  act  have  been  stricken  out. 
29  U.  S.  St.  at  L.  691  [U.  S.  Comp.  St. 
(1901)  p.  3631]. 

2.  Officer. —  One  who,  by  authority,  exer- 
cises control  over  the  actions  of  the  crew, 
or  any  part  of  them,  by  giving  directions  to 
their  work  is  an  "  officer  "  within  the  mean- 
ing of  this  statute.  And  so  where  the  roust- 
abouts belonging  to  the  crew  of  a  steamboat 
were  divided  into  watches,  and  one  of  their 
number  was  set  over  them  as  "  captain  of 
the  watch  "  with  power  to  direct  their  work 
and  demand  obedience  to  his  orders,  he  was 
held  to  be  an  officer.  U.  S.  v.  Trice,  30  Fed. 
490. 

3.  "  Malice  "  as  used  in  this  statute  means 
a  wrongful  act  done  intentionally,  without 
just  cause  or  excuse.  U.  S.  f.  Harriman,  26 
Fed.  Cas.  No.  15,311,  1  Hughes  525;  U.  S.  f. 
Taylor,  28  Fed.  Cas.  No.  16,442,  2  Sumn. 
584.  Where  a  master  is  indicted  for  beat- 
ing one  of  the  crew  under  this  statute  and 
it  appears  that  the  master  knew  that  the 
punis"hment  inflicted  by  him  was  illegal  and 
prohibited  by  law,  and  that  he  inflicted  the 
punishment  intending  to  take  the  conse- 
quences, the  master  will  be  regarded  as  hav- 
ing acted  maliciously.  U.  S.  v.  Cutler,  25 
Fed.  Cas.  No.  14,910,  1  Curt.  501,  holding 
that  it  was  incumbent  upon  the  government 
to  prove  that  the  act  was  malicious  and  that 
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it  was  a  wilful  departure  from  a  known 
duty. 

4.  Question  for  jury. —  In  a  prosecution  of 
a  captain  for  imprisoning  a  seaman  "  from 
malice,  hatred  and  revenge,"  where  the  mode 
of  punishment  is  unjustifiable,  the  question 
whether  it  was  from  malice,  hatred,  or  re- 
venge is  a  question  of  fact,  to  be  determined 
by  the  jury.  U.  S.  v.  Alden,  24  Fed.  Cas. 
No.  14,427,  1  Sprague  95. 

5.  Justifiable  cause. —  It  is  incumbent  upon 
the  government  in  a  prosecution  under  this 
statute  to  show  that  the  act  was  without 
justifiable  cause.  U.  S.  v.  Taylor,  28  Fed. 
Cas.  No.  16,442,  2  Sumn.  584.  Where  a  cer- 
tain method  of  punishment  is  prohibited  by 
law,  if  it  is  inflicted,  it  is  inflicted  without 
justifiable  cause,  and  so  when  on  the  trial 
of  an  indictment  under  this  statute  for  beat- 
ing one  of  the  crew  it  was  contended  by  the 
prosecution  that  the  punishment  inflicted  was 
flogging,  and  it  appeared  that  flogging  had 
been  abolished  by  the  act  of  Sept.  28,  1850  (9 
U.  S.  St.  at  L.  515)  it  was  said  that  the  only 
question  for  the  jury  to  decide  was  whether 
the  punishment  was  flogging.  U.  S.  v.  Cut- 
ler, 25  Fed.  Cas.  No.  14,910,  1  Curt.  501. 

6.  Crew. —  The  word  "  crew  "  is  intended  to 
include  the  officers,  as  well  as  the  common 
seamen,  and  a  master  is  liable  under  the 
statute  for  the  imprisonment  of  the  first 
mate  of  his  ship.  U.  S.  v.  Winn,  28  Fed.  Cas. 
No.  16,740,  3  Sumn.  209.  However,  one  who 
secretes  himself  on  board  a  vessel  before 
sailing  and  discovers  himself  after  the  vessel 
is  at  sea  is  not  one  of  the  crew,  although 
the  master  requires  him  to  work,  as  a  con- 
dition for  his  having  food,  and  he  does  work. 
U.  S.  V.  Small,  27  Fed.  Cas.  No.  16,314,  2 
Curt.  241. 

7.  Cruel  and  unusual  punishment. —  Flog- 
ging, although  prohibited  by  statute,  is  not  a 
cruel  and  unusual  punishment  within  the 
meaning  of  this  statute.  U.  S.  v.  Collins,  25 
Fed.  Cas.  No.  14,836,  2  Curt.  194. 

8.  U.  S.  Rev.  St.  (1878)  §  4611  [U.  S. 
Comp.  St.  (1901)  p.  3120]. 

9.  Flogging. —  Flogging  as  practised  in  the 
navy  and  merchant  marine  acquired  a  certain 
recognized  meaning,  viz.,  punishment  by  a 
cat  o'  nine  tails  or  other  instrument  capable 
of  infiicting  the  same  kind  of  punishment. 
In  re  Charge  to  Grand  Jury,  20  Fed.  Cas. 
No.  18,249,  1  Curt.  509.  Any  punishment 
which  in  substance  and  effect  amounts  to 
corporal  punishment  by  stripes  inflicted  with 
a  cat  is  within  the  provision  of  the  statute, 
irrespective  of  the  degree  of  the  punishment 
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in  the  navy  and  on  board  vessels  of  commerce  was  abolished,  was  not  a  penal 
law,  and  no  indictment  could  be  framed  under  it.^^ 

G.  Forcing  of  Leaving  Seamen  on  Shore.  By  the  act  of  congress  of 
March  3,  1825,^^  punishment  is  provided  for  every  master  or  commander  of  any 
vessel  belonging  in  whole  or  in  part  to  a  citizen  of  the  United  States,  who,  during 
his  absence  abroad,  maliciously,^^  and  without  justifiable  cause, forces  any 
officer  or  mariner  of  such  vessel  on  shore,  in  order  to  leave  him  behind  in  any 
foreign  port  or  place,  or  refuses  to  bring  home  again  all  such  officers  and  mariners 
of  such  vessel  whom  he  carried  out  with  him,  as  are  in  a  condition  to  return  and 
willing  to  return  when  he  is  ready  to  proceed  on  his  homeward  voyage.^' 
Included  in  this  act  are  three  distinct  and  independent  offenses:  (1)  The  mali- 
ciously and  without  justifiable  cause,  forcing  any  officer  or  mariner  on  shore  in 
any  foreign  port;  (2)  the  maliciously  and  without  justifiable  cause  leaving  such 
officer  or  mariner  behind  in  any  foreign  port;  and  (3)  the  maliciously  and  without 
justifiable  cause,  refusing  to  bring  home  again  all  the  officers  and  mariners  of  the 
ship  in  a  condition  to  return  and  willing  to  return  on  the  homeward  voyage. 

XII.  SHIPPING  Commissioners. 

Shipping  commissioners  are  officers,  originally  appointed  by  the  circuit  courts,^ ^ 
but  now  appointed  by  the  secretary  of  the  treasury,  for  each  port  of  entry  which 
is  also  a  port  of  ocean  navigation  and  which  in  his  judgment  may  require  the 
same,^^  vested  with  certain  powers  and  charged  with  the  performance  of  certain 
duties  in  exercising  a  general  supervisory  authority  over  the  contracts  and  welfare 
of  seamen,^^  and  the  act  of  congress  providing  for  their  appointment  forbids 


inflicted.  U.  S.  v.  Cutler,  25  Fed.  Cas.  No. 
14,910,  1  Curt.  501. 

10.  Vessels  of  commerce. —  Whaling  ships 
are  "  vessels  of  commerce,"  within  the  mean- 
ing of  this  act  abolishing  the  punishment  of 
flogging.  U.  S.  f.  Cutler,  25  Fed.  Cas.  No. 
14,910,  1  Curt.  501;  In  re  Charge  to  Grand 
Jury,  30  Fed.  Cas.  No.  18,249,  1  Curt.  509. 

11.  U.  S.  V.  Cutler,  25  Fed.  Cas.  No.  14,910, 
1  Curt.  501 ;  In  re  Charge  to  Grand  Jury, 
30  Fed.  Cas.  No.  18,249,  1  Curt.  509. 

12.  U.  S.  Rev.  St.  (1878)  §  5363  [U.  S. 
Comp.  St.  (1901)  p.  3641]. 

13.  "  Maliciously "  as  used  in  this  statute 
is  said  to  mean  with  a  wilful  disregard  of 
right  and  duty,  or  doing  an  act  against  a 
man's  own  conviction  of  duty.    U.  S.  x>.  Lunt, 

26  Fed.  Cas.  No.  15,642;  U.  S.  V.  Ruggles, 

27  Fed.  Cas.  No.  16,205,  5  Mason  192. 
Malice  an  element  of  the  offense. —  The 

master  is  not  guilty  under  this  statute,  if  he 
acts  under  an  honest  mistake  of  judgment 
and  not  from  malice.  U.  S.  v.  Lunt,  26  Fed. 
Cas.  No.  15,642. 

14.  "Justifiable  cause,"  as  used  in  this 
statute,  does  not  mean  such  a  cause  as,  in 
the  mere  maritime  law,  might  authorize  a 
seaman's  discharge,  but  a  case  of  moral  neces- 
sity for  the  safety  of  the  ship  and  crew 
and  the  due  performance  of  the  voyage.  U.  S. 
V.  Coffin,  25  Fed.  Cas.  No.  14,824,  1  Sumn. 
394;  U.  S.  V.  Netcher,  27  Fed.  Cas.  No. 
15,866,  1  Story  307;  U.  S.  r.  Ruggles,  27 
Fed.  Cas.  No.  16,205,  5  Mason  192. 

A  master  may  act  on  his  own  responsibility 
in  leaving  men  in  foreign  ports  on  account 
of  misconduct.  While  it  is  proper  for  a 
master  to  take  the  advice  of  the  consul  as 
of  any  other  judicious  person,  the  opinion 


of  the  consul  is  only  advice  and  not  justifica- 
tion.   U.  S.  V.  Lunt,  26  Fed.  Cas.  No.  15,642. 

15.  "Forces." — To  support  an  indictment 
against  the  master  of  a  ship  for  maliciously 
forcing  the  mate  on  shore  at  a  foreign  port 
and  leaving  him  there,  it  is  not  necessary  to 
show  the  use  of  physical  force  against  the 
mate  if  he  left  the  ship  under  a  well  founded 
fear  of  danger  to  his  life.  U.  S.  v.  Riddle, 
27  Fed.  Cas.  No.  16,162,  4  Wash.  644. 

16.  Foreign  seamen. —  This  act  implies  to 
all  seamen  constituting  a  part  of  the  crew 
of  an  American  ship  whether  foreigners  or 
Americans.  U.  S.  f.  Coffin,  25  Fed.  Cas.  No. 
14,824,  1  Sumn.  394. 

17.  "  Condition  to  return  and  willing  to  re- 
turn."—  To  complete  the  off'ense  of  mali- 
ciously and  without  justifiable  cause  forcing 
an  officer  or  mariner  on  shore,  or  leaving  him 
behind  in  a  foreign  port,  it  is  not  necessary 
that  he  should  be  in  a  condition  to  return, 
and  willing  to  return.  V.  S.  r.  Netcher,  27 
Fed.  Cas.  No.  15,866,  1  Story  307. 

18.  U.  S.  V.  Netcher,  26  Fed.  Cas.  No. 
15,866,  1  Story  307. 

19.  Young  x:.  American  Steamship  Co..  105 
U.  S.  41,  26  L.  ed.  966.  See  Jn  re  Shipping 
Com'rs,  20  Fed.  211. 

20.  U.  S.  Rev.  St.  (1878)  §  4501,  as 
amended  bv  23  IT.  S.  St.  at  L.  59,  c.  121, 
§  27  [U.  S.  Comp.  St.  (1901)  p.  30621. 

The  statute  also  authorizes  him  to  remove 
from  office  any  suHi  commissioner  whom  lie 
may  have  reason  to  boliovo  does  not  properly 
perform  his  duty,  althougli  originally  the 
duty  of  removing  sliipping  commissioners  de- 
volved upon  tlie  circuit  courts.  See  In  re 
Shipping  Com'rs,  20  Fed.  211. 

21.  American  Steamship  Co.  r.  Younsr,  105 
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other  persons,  in  certain  cases,  from  performing  the  duties  with  which  such  com- 
missioners are  charged  by  the  provisions  of  that  act,^^  violation  of  the  statute 
subjecting  the  offender  to  a  penalty .^^  The  manner  of  determining  the  fees  and 
compensation  of  shipping  commissioners  is  regulated  by  statutes.^* 

Search.  The  act  of  seeking  or  looking  for  something.*  (Search :  In  General, 
see  Searches  AND  Seizures,  pos/,  p.  1263.  Of  Record,  Fees  For,  see  Clerks  of 
Courts,  7  Cyc.  211.    Of  Title,  see  Abstracts  of  Title,  1  Cyc.  212.) 


U.  S.  41,  26  L.  ed.  906  [affirming  89  Pa.  St. 
186,  33  Am,  Rep.  748] ;  U.  S.  v.  Smith,  95 
U.  S.  536,  24  L.  ed.  517;  U.  S.  v.  The  Grace 
Lothrop,  95  U.  S.  527,  24  L.  ed.  514. 

An  award  by  a  shipping  commissioner  is 
not  binding  upon  the  parties  unless  made  by 
authority  of  a  submission  in  writing.  The 
W.  F.  Babcock,  85  Fed.  978,  29  C.  C.  A.  514 
[reversing  79  Fed.  92]. 

22.  V.  S.  V.  Smith,  95  U.  S.  536,  24  L.  ed. 
517;  U.  S.  V.  The  Grace  Lothrop,  95  U.  S. 
527,  24  L.  ed.  514. 

The  cases  in  which  shipping  commissioners 
must  act,  or  in  which  the  agreement  of  the 
seaman  is  required  to  be  signed  in  the  pres- 
ence of  such  a  commissioner,  are  wliere  the  ship 
is  bound  from  a  port  in  the  United  States 
to  a  foreign  port,  not  including  the  ports 
of  the  British  provinces  or  the  ports  of  the 
West  Indies  or  the  republic  of  Mexico, 
or  lake-going  vessels  touching  at  foreign 
ports,  and  in  the  case  of  ships  of  seventy- 
five  tons  burden  or  upward  bound  from  a 
port  on  the  Atlantic  to  a  port  on  the  Pacific, 
or  vice  versa.  U.  S.  V.  The  Grace  Lothrop, 
95  U.  S.  527,  24  L.  ed.  514.  The  act  con- 
ferring power  to  appoint  shipping  commis- 
sioners does  not  apply  to  the  shipping  of  sea- 
men upon  vessels  engaged  only  in  and  for 
voyages  coastwise  between  Atlantic  ports  of 
the  United  States  (U.  S.  v.  Smith,  95  U.  S. 
536,  24  L.  ed.  517),  to  the  West  Indies 
(Burton  v.  Frye,  139  Mass.  131,  29  N.  E. 
476;  U.  S.  V.  The  Grace  Lothrop,  supra),  or 
to  foreign  vessels  (The  Montapedia,  14  Fed. 
427). 

The  English  Merchant  Shipping  Act  of  1894 

contains  similar  provisions.  Reg.  v.  Stewart, 
[1899]  1  Q.  B.  964,  8  Aspin.  534,  63  J.  P. 
547,  68  L.  J.  Q.  B.  582,  80  L.  T.  Rep.  N.  S. 
660,  15  T.  L.  R.  308,  47  Wkly.  Rep.  445. 

A  shipping  commissioner  may  appoint 
clerks  to  assist  him  in  the  transaction  of 
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the  business  of  his  office  subject  to  the  ap- 
proval of  the  secretary  of  the  treasury.  In  re 
New  York  Shipping  Com'rs,  21  Fed.  Cas.  No. 
12,793,  16  Blatchf.  92. 

U.  S.  Rev.  St.  (1878)  §  4609,  providing  a 
penalty  for  receiving  any  greater  remunera- 
tion than  authorized  by  law  for  procuring 
employment  for  seamen,  is  not  applicable  to 
seamen  for  whom  emplojrment  is  procured  on 
a  foreign  vessel.  U.  S.  v.  Kellum,  7  Fed.  843, 
19  Blatchf,  372,  holding  also  that  the  statute 
is  designed  to  permit  a  civil  action  for  the 
penalties,  with  quasi-criminal  procedure  in 
enforcing  the  judgment,  and  an  action  is 
properly  brought  thereon  in  the  name  of  the 
United  States  as  plaintiff. 

23.  Young  V.  American  Steamship  Co.,  105 
U.  S.  41,  26  L.  ed.  966  [affirming  89  Pa.  St. 
186,  33  Am.  Rep.  748];  U.  S.  f.  Rose,  12 
Fed.  576;  U.  S.  v.  Idell,  26  Fed.  Cas.  No. 
15,436. 

24.  23  U.  S.  St.  at  L.  59,  c.  121,  §  27 
[U.  S.  Comp.  St.  (1901)  p.  3061].  And  see 
U.  S.  V.  Reed,  167  U.  S.  664,  17  S.  Ct.  919, 
42  L.  ed.  317  [affirming  69  Fed.  841,  13 
C.  C.  A.  682];  U.  S.  V.  Gunnison,  155  U.  S. 
389,  15  S.  Ct.  152,  39  L.  ed.  195;  Young 
American  Steamship  Co.,  105  U.  S.  41,  26 
L.  ed.  966  [affirming  89  Pa.  St.  186,  33  Am. 
Rep.  748] ;  In  re  Accounts  of  Shipping  Com'rs, 
85  Fed.  683 ;  In  re  New  York  Shipping  Com'r, 
21  Fed.  Cas.  No.  12,793,  16  Blatchf.  92. 

Coastwise  trade. —  A  vessel  engaged  in  the 
carrying  trade  on  a  navigable  river  is  held 
to  be  "  engaged  in  the  coastwise  trade " 
within  the  meaning  of  24  U.  S.  St.  at  L.  80, 
c.  421,  §  2  [U.  S.  Comp.  St.  (1901)  p.  3064], 
and  the  shipping  commissioner  is  entitled  to 
fees  for  shipping  seamen  on  such  vessel. 
Ravesies  v.  U.  S.,  37  Fed.  447  [reversing  35 
Fed.  917]. 

1.  Webster  Diet,  [quoted  in  Edwards  V. 
Law,  46  Fla.  203,  204,  36  So.  569]. 
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CROSS-REFERENCES 

For  Matters  Relating  to : 

Arrest  of  Vessel,  see  Admiralty,  1  Cyc.  836. 

Breaking  Into  House  to  Search  For  Deserter,  see  Arrest,  3  Cyc.  893. 
Enforcement  of  Particular  Laws  by  Search  and  Seizure,  see  Custom  Duties,, 

12  Cyc.  1176;  Fish  and  Game,  19  Cyc.  1025;  Gaming,  20  Cyc.  919;  Internal. 

Revenue,  22  Cyc.  1684;  Intoxicating  Liquors,  23  Cyc.  292;  Lotteries, 

25  Cyc.  1652;  Neutrality  Laws,  29  Cyc.  685;  Shipping. 
Exemplary  Damages  For  Unlawful  Search  or  Seizure,  see  Damages,  13  Cyc. 

111. 

Forfeiture  For  Crime,  see  Forfeitures,  19  Cyc.  1357. 
Goods  or  Property  Seized  Under  Process: 

Affecting  Carrier's  Liability,  see  Carriers,  6  Cyc.  462. 

Working  Forfeiture  of  Insurance,  see  Fire  Insurance,   19  Cyc.  751;; 
Marine  Insurance,  26  Cyc.  657. 
Liability  of  Sheriff  or  Constable  For  Wrongful  Search  or  Seizure,  see  Sheriffs- 

and  Constables,  post. 
Maritime  Lien  Affected  by  Seizure  of  Vessel,  see  Maritime  Liens,  26  Cyc.  798. 
Operation  of  International  Law  as  to  Seizure,  see  International  Law,  22 

Cyc.  1746. 

Replevin  For  Liquor  Seized,  see  Replevin,  34  Cyc.  1385. 
Seizure  of: 

Insolvent's  Property,  see  Insolvency,  22  Cyc.  1276. 

Insured  Vessel,  see  Marine  Insurance,  26  Cyc.  692. 

Liquor  Intended  For  Sale  to  Indian,  see  Indians,  22  Cyc.  146. 

Mail  Matter,  see  Post-Office,  31  Cyc.  1014. 

Piratical  Vessel,  see  Piracy,  30  Cyc.  1630. 

Property : 

By  Army  Officer,  see  Army  and  Navy,  3  Cyc.  863. 

In  Exercise  of  Police  Power,  see  Municipal  Corporations,  28  Cyc.  761. 
Of  Bankrupt,  see  Bankruptcy,  5  Cyc.  314. 

Of  Person  Liable  For  Support  of  Pauper,  see  Paupers,  30  Cyc.  1124. 
Timber  Cut  and  Removed  From  Public  Lands,  see  Public  Lands,  32  Cyc. 
780. 

Vessel  For  Offense  Against  Neutrality  Laws,  see  Neutrality  Laws,  29  Cyc. 
685. 

Taking  Property  From  One  Arrested  For  Crime,  see  Arrest,  3  Cyc.  896. 

L  DEFINITIONS. 

The  term  "search,"  as  applied  to  searches  and  seizures,  is  an  examination  of 
a  man's  house  or  other  buildings  or  premises,  or  of  his  person,  with  a  view  to  the 
discovery  of  contraband  or  illicit  or  stolen  property,  or  some  evidence  of  guilt  to 
be  used  in  the  prosecution  of  a  criminal  action  for  some  crime  or  offense  with  which 
he  is  charged;  ^  and  a  "seizure"  is  the  act  of  taking  possession  of  such  property.^ 


1.  Black  L.  Diet. 
[I] 


2.  Black  L.  Dict.j  Bouvier  L.  Diet. 
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II.  NATURE  AND  PURPOSE  OF  REMEDY. 

Proceedings  for  the  search  and  seizure  of  property  stolen  or  illegally  withheld 
vary  according  to  the  statutes  of  the  several  states.  They  are  in  most  instances 
of  a  criminal  nature  and  are  usually  ancillary  to  the  prosecution  of  some  particu- 
lar offense,  but  may  or  may  not  be  accompanied  by  a  criminal  prosecution 
depending  upon  the  nature  of  the  facts  disclosed,  if  any.^ 

III.  Search  Warrant. 

A.  Definition.  A  search  warrant  is  generally  defined  to  be  an  order  in  writ- 
ing in  the  name  of  the  state,  signed  by  a  magistrate  and  directed  to  a  peace  officer, 
commanding  him  to  search  for  personal  property  and  bring  it  before  the 
magistrate.* 

B.  Constitutional  and  Statutory  Provisions.  The  danger  of  the  use  of 
a  search  warrant  has  been  so  clearly  apprehended  that  constitutional  barriers  have 
been  very  generally  erected  against  its  abuse. ^  The  statutes  of  all  the  states 
provide  for  the  issuance,  form,  and  execution  of  search  warrants.^ 

C.  Necessity  For."^  Nothing  will  justify  searching  a  dwelling  for  stolen  prop- 
erty without  a  warrant  for  that  purpose,^  unless  made  with  the  consent  or  by 
invitation  of  the  owner.  ^  Nor  have  officers  the  right  to  forcibly  enter  without  a 
warrant  a  private  club  on  suspicion  that  a  misdemeanor  is  being  committed  or 
may  be  committed  therein. In  some  jurisdictions  it  has  been  held  that  while 
an  officer  may,  by  statute,  without  a  warrant,  make  an  arrest  for  a  criminal  offense 
committed  in  his  presence,  he  has  no  authority  on  mere  information  or  suspicion 
that  a  person  is  carrying  a  concealed  weapon  to  arrest  such  person  and  search 
him  without  a  warrant ;    but  where  the  statute  requires  that  persons  suspected 


3.  Haworth  v.  Newell,  102  Iowa  541,  71 
N.  W.  404;  Cole  V.  Curtis,  16  Minn.  182. 

4.  Cal.  Pen.  Code  (1903),  §  1523;  Ida. 
Pen.  Code  (1901),  §  5783;  Nev.  Comp.  Laws 
(1900),  §  4595;  N.  Y.  Code  Cr.  Proc.  §  791; 
Okla.  Rev.  St.  (1903)  §  5670;  S.  D.  Code  Cr. 
Proc.  (1903)  §  594;  Utah  Rev.  St.  (1898) 
§  5081.    See  also  post,  p.  1277. 

In  Texas,  a  search  warrant  is  a  written 
order,  issued  by  a  magistrate  and  directed 
to  a  peace  officer,  commanding  him  to  search 
for  personal  property,  to  seize  the  same,  and 
to  bring  it  to  such  magistrate;  or  it  is  a 
like  written  order  commanding  a  peace  of- 
ficer to  search  a  suspected  place,  where  it 
is  alleged  stolen  property  is  commonly  con- 
cealed, or  implements  kept  for  the  purpose 
of  being  used  in  the  commission  of  any  desig- 
nated offense.  Tex.  Code  Cr.  Proc.  (1895) 
art.  343. 

By  the  common  law  search  warrants  were 
never  recognized  as  processes  available  in  the 
course  of  civil  proceedings  or  for  the  pur- 
pose of  maintaining  mere  private  rights,  but 
their  use  was  confined  to  cases  of  public 
prosecutions  instituted  and  pursued  for  the 
suppression  of  crime  and  the  detection  and 
punishment  of  criminals,  and  while  their  le- 
gality was  formally  questioned,  they  gradu- 
ally became  engrafted  into  the  law,  and  their 
legality  has  long  since  been  established  on 
the  ground  of  public  necessity.  Robinson  v. 
Richardson,  13  Gray  (Mass.)  454  [citing 
Com.  V.  Dana,  2  Mete.  (Mass.)  329];  Entick 
V.  Carrington,  19  How.  St.  Tr.  1030,  2  Wils. 
a  P.  275,  95  Eng.  Reprint  807.  S\ich  a 
[80] 


warrant  "  is  a  sharp  and  heavy  police  weapon 
to  be  used  most  carefully  lest  it  wound  the 
security  or  liberty  of  the  citizen.  It  was 
unknown  to.  the  early  common  law  and  came 
into  use  almost  unnoticed  in  the  troublous 
times  of  English  history.  Lord  Coke  denied 
its  legality,  but  finally  the  courts  and  parlia- 
ment, recognizing  its  great  efficiency,  con- 
tented themselves  with  carefully  restricting 
and  controlling  its  use  (Entick  v.  Carring- 
ton, 19  How.  St.  Tr.  1030,  2  Wils.  C.  P.  275, 
95  Eng.  Reprint  807  '').  State  v.  Guthrie,  90 
Me.  448,  450,  38  Atl.  368  [quoted  in  Buckley 
V.  Beaulieu,  104  Me.  56,  71  Atl.  70]. 

5.  Buckley  v.  Beaulieu,  104  Me.  56,  71 
Atl.  70  [quoting  State  v.  Guthrie.  90  Me. 
448,  38  Atl.  368].  See  U.  S.  Const.  Amendm. 
art.  4;  and  the  constitutional  provisions  of 
the  several  states. 

6.  See  the  statutes  of  the  several  states; 
and  infra,  111,  D-F. 

7.  To  search  for  liquor  see  Intoxicating 
Liquors,  23  Cyc.  295. 

To  seize  forfeited  property  see  infra,  IV. 

8.  McClung  r.  Brenton,  123  Iowa  368,  98 
N.  W.  881,  101  Am.  St.  Rep.  323,  65  L.  R.  A. 
519. 

9.  Com.  f.  Tucker,  189  Mass.  457,  76  N.  E. 
127,  7  L.  R.  A.  N.  S.  1056.  See  also  McClung 
V.  Brenton,  123  Towa  368,  98  N.  W.  881,  101 
Am.  St.  Rep.  323,  65  L.  R.  A.  519. 

10.  Fairmont  Athletic  Club  r.  Bingham,  61 
Misc.  (N.  Y.)  419,  113  N.  y.  Suppl.'905. 

11.  Picket  r.  State,  99  Ga.  12,  25  S.  E. 
608,  59  Am.  St.  Rep.  226;  Stewart  v.  State, 
2  Ga.  App.  98,  58  S.  E.  395 ;  Hughes  v.  State, 
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of  carrying  concealed  weapons  be  searched,  the  proper  officer  receiving  informa- 
tion that  a  person  is  carrying  a  concealed  weapon,  contrary  to  the  statute,  is 
justified  in  searching  him  without  a  warrant. 

D.  Issuance  —  l.  in  General.  Search  warrants  can  only  be  issued  upon 
probable  cause  supported  by  oath  or  affirmation ;  and  upon  the  grounds  and  in 
the  manner  prescribed  by  statute.^* 

2.  Who  May  Issue.  A  justice  of  the  peace  or  magistrate  is  the  proper  officer 
at  common  law  to  issue  a  search  warrant.*^ 

E.  Sufficiency  —  l.  In  General.  The  warrant  must  describe  with  partic- 
ularity the  place  sought  to  be  searched,^^  and  the  persons  or  things  sought  to  be 


2  Ga.  App.  29,  58  S.  E.  390 ;  Hughes  v.  Com., 
41  S.  W.  294,  19  Ky.  L.  Rep.  497. 

12.  Keady  People,  32  Colo.  57,  74  Pac. 
892,  66  L.  R.  A.  353. 

13.  /Z^twots.— White  v.  Wagar,  185  111.  195, 
57  N.  E.  26,  50  L.  R.  A.  60  [affirming  83  111. 
App.  592] ;  Lippman  v.  People,  175  111.  101, 
51  N.  E.  872. 

Massachusetts. —  Com.  v.  Dana,  2  Mete. 
329. 

Minnesota. —  Cole  v.  Curtis^  16  Minn.  182. 
Rhode  Island. —  Humes  v.  Taber,  1  R.  I. 
464. 

South  Carolina. —  State  V.  "Wimbush,  9 
Rich.  309. 

United  States. —  In  re  Jackson,  96  U.  S. 
727,  24  L.  ed.  877. 

Canada. —  See  Mayer  V.  Vaughan,  11  Que- 
bec Q.  B.  340. 

See  43  Cent.  Dig.  tit.  "  Searches  and 
Seizures,"  §  2. 

Substantial  conformance  to  the  statute  is 
sufficient.  Com.  v.  Certain  Intoxicating 
Liquors,  13  Allen  (Mass.)  52,  holding  that 
where  a  statute  requires  that  an  affidavit 
shall  be  inserted  in  a  complaint,  before  a 
warrant  to  search  a  dwelling-house  shall 
issue,  an  oath,  in  the  alternative,  that  the 
criminal  act  was  done  by  defendant  or  by 
his  consent  is  sufficient. 

A  mere  misrecital,  which  is  an  obvious 
clerical  error  in  the  complaint  or  affidavit, 
is  not  fatal.  Com.  v.  Certain  Intoxicating 
Liquors,  13  Allen   (Mass.)  52. 

An  affidavit  that  affiant  "  believes "  that 
certain  forged  instruments  are  concealed  on 
the  premises,  because  his  agent  so  reported 
to  him,  is  not  sufficient,  within  111.  Cr.  Code, 
e.  38,  div.  8,  §  2,  requiring  the  court  to  be 
"  satisfied  that  there  is  reasonable  cause," 
because  it  fails  to  state  facts  on  which  his 
belief  is  founded.  White  v.  Wagar,  185  111. 
195,  57  N.  E.  26,  50  L.  R.  A.  60  [affirming 
83  111.  App.  592]. 

A  complaint  made  on  oath  or  affirmation 
was  defective,  because  the  words  "  has  cause 
to  suspect  and  does  suspect "  were  used, 
since  they  were  not  equivalent  to  the  word 
"  believes,"  used  in  the  statute,  and  because 
the  place  was  not  sufficiently  described 
therein  as  required  by  the  statute.  Humes  v. 
Taber,  1  R.  I.  464. 

14.  See  cases  cited  supra,  note  13. 
Sufficiency  of  warrant  see  infra,  III,  E. 

15.  People  V.  Holcomb,  3  Park.  Cr.  (N.  Y.) 
656,  2  Hale  P.  Cr.  149. 

Where  the  power  has  been  expressly  con- 
ferred by  statute  upon  a  justice  and  a  police 

[III,  C] 


judge  is  vested  with  all  the  powers  and  au- 
thority of  such  justice  except  in  civil  cases, 
a  police  judge  is  thereby  authorized  to  issue 
search  warrants,  and  jurisdiction  extends 
throughout  the  county  where  the  law  directs 
the  process  to  be  executed  by  the  sheriff  or 
any  constable  of  the  county.  CMeara  v. 
Merritt,  128  Mich.  249,  87  N.  W.  197. 

16.  Alabama. —  Thrash  V.  Bennett,  57  Ala. 
156. 

Connecticut. —  Grumon  Raymond,  1 

Conn.  40,  6  Am.  Dec.  200;  Frisbie  v.  Butler, 
Kirbv  213. 

Indiana.— ISiqW  v.  Wrink,  6  Blackf.  249. 

Kentucky. —  Reed  v.  Rice,  2  J.  J.  Marsh. 
44,  19  Am.  Dec.  122. 

Louisiana. —  Larthet  V.  Forgay,  2  La. 
Ann.  524,  46  Am.  Dec.  554. 

Mo ine.— State  v.  Duane,  100  Me.  447,  62 
Atl.  80. 

Massachusetts. —  Sandford  p.  Nichols,  13 
Mass.  286,  7  Am.  Dec.  151. 

Neui  Hampshire. —  Metcalf  v.  Weed,  66 
N.  H.  176,  19  Atl.  1091. 

New  York. —  People  v.  Holcomb,  3  Park. 
Cr.  656. 

North  Dakota. —  State  V.  McNulty,  7  N.  D. 
169,  73  N.  W.  87. 

Rhode  Island. —  In  re  Horgan,  16  R.  I. 
542,  18  Atl.  279;  Humes  v.  Taber,  1  R.  1. 
464. 

Wisconsin. —  Ashley  v.  Peterson,  25  Wis. 
621. 

Canada. —  McLeod  V.  Campbell,  26  Nova 
Scotia  458. 

See  43  Cent.  Dig.  tit.  "  Searches  and 
Seizures,"  §  2. 

A  warrant  authorizing  the  search  of  any 
suspected  places  was  held  to  be  too  general. 
People  V.  Holcomb,  3  Park.  Cr.  (N.  Y.)  656, 

A  warrant  to  search  the  dwelling-house  of 
a  person  only  authorizes  a  search  of  the  house 
in  which  such  person  lives,  and  not  a  houst; 
hired  and  occupied  by  another,  although 
owned  by  such  person.  Humes  V,  Taber,  1 
R.  I.  464. 

Where,  in  separate  rooms  of  the  same 
building,  two  different  lines  of  business  are 
transacted,  one  lawful  and  the  other  unlaw- 
ful, and  the  warrant  directs  the  seizure  of 
property  on  the  "  premises "  where  the  un- 
lawful business  is  carried  on,  it  must  be  con- 
fined to  the  rooms  used  in  that  business. 
State  V.  McNulty,  7  N.  D.  169,  73  N.  W.  87. 

Warrants  held  sufficient  see  State  v.  Moore, 
125  Iowa  749,  101  N.  W.  732;  Wright  V. 
Dressel,  140  Mass.  147,  3  N.  E.  6;  Dwinnels 
V.  Boynton,  3  Allen   (Mass.)  310;  Com.  v. 
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seized. Where  a  search  warrant  directs  the  search  of  certain  premises  for  the 
discovery  of  property,  a  further  provision  commanding  search  of  the  person  of 
the  one  against  whom  it  is  directed  may  be  regarded  as  surplusage. At  com- 
mon law  it  seems  to  have  been  necessary  to  the  sufficiency  of  a  search  warrant 
to  command  that  the  goods  together  with  the  person  in  whose  possession  they 
were  found  when  taken  should  be  brought  before  the  magistrate  and  after  an 
examination  of  the  facts  be  disposed  of  according  to  law.^^ 

2.  Conformity  to  Constitutional  and  Statutory  Provisions.  The  warrant  must 
conform  strictly  to  the  requirements  of  the  constitutional  provision  or  statute 
under  which  it  is  issued,  otherwise  it  is  void ;  and  it  is  likewise  void  if  it  does 
not  command  such  officer  to  bring  such  goods  or  other  personal  property  before 
the  judge  or  justice  issuing  the  warrant  or  some  other  judge,  justice,  or  court 
designated  in  the  statute  having  cognizance  of  the  case.^^ 

F.  Execution  of  —  l.  Who  May  Execute.  At  common  law  a  justice  may 
direct  his  warrant  to  or  depute  any  private  person  to  execute  it,  and  it  has  been 
held  by  the  courts  of  this  country  that  such  right  extends  to  search  warrants, 
unless  expressly  restrained  or  taken  away  by  statute/^  in  which  event  it  should  be 


Dana,  2  Mete.  (Mass.)  329;  State  v.  Mark- 
uson,  7  N.  D.  155,  73  N.  W.  82;  Meek  v\ 
Pierce,  19  Wis.  300. 

The  warrant  may  refer  to  an  annexed  com- 
plaint for  a  description  of  the  premises. 
Dwinnels  v.  Boynton,  3  Allen  (Mass.)  310; 
Com.  V.  Dana,  2  Mete.  (Mass.)  329. 

More  than  one  place  see  State  v.  Duane, 
100  Me.  447,  62  Atl.  80,  holding  that  a  single 
search  warrant  cannot  be  lawfully  issued  to 
search  more  than  one  place,  under  Const, 
art.  ],  §  5. 

That  it  is  a  question  of  fact  whether  the 
premises  to  be  searched  are  described  with 
reasonable  certainty  see  Metcalf  v.  Weed,  66 
N.  H.  176,  19  Atl.  1091. 

17.  Alabama. —  Thrash  v.  Bennett,  57  Ala. 
156. 

Connecticut. — Frisbie  v.  Butler,  Kirby  213. 

Kentucky. —  Reed  v.  Rice,  2  J.  J.  Marsh. 
44,  19  Am.  Dee.  122. 

Massachusetts. —  Stone  v.  Dana^  5  Mete. 
98 ;  Sandford  v.  Nichols,  13  Mass.  286,  7  Am. 
Dec.  151. 

Neic  York. —  Bell  v.  Clapp,  10'  Johns.  263,' 
6  Am.  Dec.  339. 

North  Dakota. — State  V.  Markuson,  7  N.  D. 
155,  73  N.  W.  82. 

Ohio. —  Dougherty  v.  Gilbert,  Tapp.  38. 

Pennsylvania. —  Moore  v.  Coxe,  10  Wkly. 
Notes  Cas.  135. 

Vermont. —  State  v.  Slamon,  73  Vt.  212,  50 
Atl.  1097,  87  Am.  St.  Rep.  711. 

United  States. —  In  re  Jackson,  96  U.  S. 
727,  24  L.  ed.  877. 

See  43  Cent.  Dig.  tit.  "  Searches  and 
Seizures,"  §  2. 

Although  not  naming  the  person  against 
whom  it  is  issued  the  warrant  is  valid  if  he 
is  sufficiently  described  and  it  is  stated  that 
his  name  is  unknown.  Dougherty  v.  Gilbert, 
Tapp.  (Ohio)  38. 

"  Goods,  wares,  and  merchandise "  is  suffi- 
cient as  describing  the  goods  to  be  searched 
for.  Sandford  v.  Nichols,  13  Mass.  286,  7 
Am.  Dec.  151. 

If  a  description  is  as  particular  as  the  cir- 
cumstances of  the  case  will  ordinarily  per- 


mit, it  is  sufficient  to  satisfy  the  constitu- 
tional requirement.  State  V,  Markuson,  7 
N.  D.  155,  73  N.  W.  82. 

The  warrant  may  refer  to  the  annexed 
complaint  for  the  description  of  the  prop- 
erty to  be  seized,  where  the  complaint  con- 
tains a  sufficient  description.  Dwinnels  v. 
Boynton,  3  Allen  (Mass.)  310.  See  supra, 
note  16. 

The  warrant  need  not  state  who  is  the 
owner  of  the  goods  sought,  and  it  may  con- 
tain a  direction  to  arrest  the  person  in  whose 
possession  the  goods  are  found.  Bell  V. 
Clapp,  10  Johns.  (N.  Y.)  263,  6  Am.  Dec.  339. 

18.  State  V.  Moore,  125  Iowa  749,  101 
N.  W.  732. 

19.  Robinson  v.  Richardson,  13  Gray 
(Mass.)  454;  People  v.  Holcomb,  3  Park.  Cr. 
(N.  Y.)  656  [citing  2  Hale  PI.  Cr.  149; 
Bouvier  L.  Diet.]. 

20.  Early  v.  People,  117  111.  App.  608, 
holding  that  a  search  warrant  that  fails  to 
require  the  officer  to  whom  it  is  directed  to 
bring  before  the  justice  issuing  it  the  person 
in  possession  of  the  goods  seized  is  illegal 
and  void,  even  though  such  person  puts  in  an 
appearance. 

21.  Illinois.— White  v.  Wagar,  185  111.  195, 
57  N.  E.  26,  50  L.  R.  A.  60;  Early  v.  People, 
117  111.  App.  608. 

Louisiana. —  Larthet  V.  Forgay,  2  La.  Ann. 
524,  46  Am.  Dec.  554. 

If ame.— State  v.  Whalen,  85  Me.  469,  27 
Atl.  348;  State  v.  Leach,  38  Me.  432. 

ISleiD  Hampshire. —  State  v.  Spirituous 
Liquors,  68  N.  H.  47,  40  Atl.  398;  Hussev  v. 
Davis,  58  N.  H.  317. 

West  Virginia. — Byrnside  V.  Burdett,  15 
W.  Va.  702.^ 

See  43  Cent.  Dig.  tit.  "  Searches  and 
Seizures,"  §§  2,  3. 

A  warrant  which  fails  to  require  the  officer 
to  make  return  of  his  proceedings  thereon 
with  an  inventory  is  insufficient,  and  a  re- 
turn showing  an  inventory  embraced  therein 
is  not  justified.  Hussey  v.  Davis,  58  N.  H. 
317. 

22.  Miller  v.  Hogeboom,  56  Nebr.  434.  76 

[III,  F,  1] 
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directed  to  the  officer  designated  in  such  statute,^^  and  if  any  other  person  under- 
take to  execute  it  the  warrant  will  afford  him  no  protection. 

2.  Mode  of  Execution.  The  officer,  for  the  purpose  of  executing  such  warrant, 
may  enter  in  the  daytime  the  house  described  therein,^^  and  should  it  become 
necessary,  as  where  he  is  refused  admittance,  he  may  break  and  enter  the  premises 
and  seize  the  property .^^  It  has  been  held  that  where  the  statute  provides  that 
the  warrant  shall  not  be  used  to  search  a  dwelling  in  the  night-time,  an  arrest 
under  such  warrant  is  not  illegal  if  made  in  the  night-time,  provided  the  house 
of  the  party  arrested  had  not  been  entered. 

G.  Service  and  Return.  A  search  warrant  must  be  executed  within  a 
reasonable  time,  the  length  of  such  time  being  a  question  of  law  for  the  court  to 
determine  in  each  case  according  to  the  circumstances.^^  There  can  be  no  proper 
return  of  the  warrant,  except  to  the  justice  by  whom  it  is  issued,  unless  the  warrant 
expressly  permits  a  return  before  some  other  justice.^^  It  has  been  held  that  the 
state  cannot  contradict  the  return  of  its  officer.^^ 

H.  Disposition  of  Property  Stolen.  It  has  been  held  that  a  magistrate 
issuing  a  search  warrant  on  the  ground  that  the  property  was  stolen  has  juris- 
diction to  dispose  of  the  property  seized  thereunder,  although  there  is  no  criminal 
prosecution  for  the  larceny .^^  By  statute  the  person  in  whose  possession  such 
stolen  goods  are  found  may  retain  them  until  the  trial  before  the  justice,  upon 
giving  security  to  produce  them  at  that  time.^^ 

I.  Certiorari  to  Review  Proceedings.  It  has  been  held  that  in  search 
warrant  proceedings  the  action  of  the  magistrate  cannot,  in  the  absence  of  a 
statute,  be  stayed  or  reviewed  by  a  writ  of  certiorari ;  but  the  contrary  has 
also  been  held  in  Illinois.^* 

IV.  Seizure  Proceedings  Against  property  forfeited. 

Where  the  use  of  certain  articles,  although  treated  as  property  and  employed 
for  lawful  purposes,  are  considered  harmful  to  the  welfare  of  the  community, 
they  may  be  forfeited  and  destroyed  under  proper  statutory  provisions,  and  where 
an  attempt  is  made  to  secretly  or  clandestinely  divert  them  to  unlawful  purposes 
so  that  ordinary  diligence  cannot  discover  such  attempt,  in  order  that  the  law 
may  declare  the  forfeiture,  statutes  authorizing  searches  and  seizures  have  been 
held  proper,  and  proceedings  in  rem  may  be  enforced  against  such  articles  seized, 


N.  W.  888  [citing  Rex  v.  Kendal,  1  Ld. 
Raym.  65,  91  Eng.  Reprint  939] ;  Meek  v. 
Pierce,  19  Wis.  300. 

23.  Halsted  v.  Brice,  13  Mo.  171;  People 
V.  Holcomb,  3  Park.  Cr.  (N.  Y.)  656;  Meek 
V.  Pierce,  19  Wis.  300;  Jones  v.  Ross,  3  U.  C. 
Q.  B.  328. 

24.  Halsted  v.  Brice,  13  Mo.  171,  where 
the  justice  deputized  one  not  a  public  officer. 

25.  Beaty  v.  Perkins,  6  Wend.  (N.  Y.) 
382;  Chipman  v.  Bates,  15  Vt.  51,  40  Am. 
Dec.  663. 

26.  Banks  V.  Farwell,  21  Pick.  (Mass.) 
156. 

By  N.  Y.  Code  Cr.  Proc.  §  799,  an  officer 

may  not  break  into  a  place  under  a  search 
warrant,  unless,  after  due  notice  of  his  au- 
thority and  purpose,  he  is  refused  admit- 
tance. Phelps  V.  McAdoo,  47  Misc.  524,  94 
N.  Y.  Suppl.  265.  Compare  Wells  v.  Hub- 
bard, 29  Fed.  Cas.  No.  17,397,  2  Cranch  C.  C. 
292,  holding  that  a  constable  in  the  District 
of  Columbia  becomes  a  trespasser  who  breaks 
into  a  dwelling-house  under  a  warrant  from 
a  justice  of  the  peace  to  search  for  goods 
clandestinely  removed  by  a  tenant  to  deprive 
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his  landlord  of  his  remedy  by  distress  for 
rent. 

27.  Petit  V.  Colmery,  4  Pennew.  (Del.) 
266,  55  Atl.  344. 

28.  State  V.  Guthrie,  90  Me.  448,  38  Atl. 
368. 

29.  Com.  V.  Certain  Intoxicating  Liquors, 
130  Mass.  29. 

Under  Massachusetts  statute  see  Wright 
V.  Dressel,  140  Mass.  147,  3  K  E.  6. 

30.  State  v.  Kenniston,  67  Me.  558. 

31.  Haworth  V,  Newell,  102  Iowa  541,  71 
N.  W.  404. 

32.  Com.  v.  Thompson,  9  Pa.  Dist.  559,  24 
Pa.  Co.  Ct.  179,  construing  Pennsylvania  act 
of  March  31,  1860,  section  5. 

Restitution  of  stolen  property  see  Larceny, 
25  Cyc.  54. 

33.  Farrow  t;.  Springer,  57  N.  J.  L.  353, 
31  Atl.  215. 

34.  White  v.  Wagar,  185  111.  195,  57  N.  E. 
26,  50  L.  R.  A.  60  {affirming  83  111.  App. 
592],  holding  that  the  common-law  certiorari 
will  lie  where  the  justice  has  exceeded  his 
jurisdiction  or  has  proceeded  illegally,  and 
there  can  be  no  appeal  or  writ  of  error. 
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even  without  the  knowledge  or  consent  of  the  true  owner ;  and  laws  that  provide 
for  the  search  and  seizure  of  articles  or  other  things  which  it  is  unlawful  for  a 
person  to  have  in  his  possession,  for  the  purpose  of  issue  or  disposition,  such  as 
counterfeit  coin,  lottery  tickets,  forged  instruments,  gambling  devices,  etc.,  have 
been  upheld  by  the  courts.^^  Moreover,  reasonable  ordinances  may  be  passed 
by  municipal  corporations  for  such  searches  and  seizures.^^  Statutes  of  this  kind 
authorizing  unreasonable  searches  and  seizures  repugnant  to  the  declaration  of 
rights  or  constitution  are  void.^^  The  process  of  search,  seizure,  and  forfeiture 
is  subject  to  strict  construction,  and  to  enforce  forfeitures  in  forfeiture  proceed- 
ings the  most  rigid  compliance  with  the  law  is  required. 

V.  UNREASONABLE  SEARCHES  AND  SEIZURES. 

A.  In  General.  The  protection  of  the  people  against  unreasonable  searches 
and  seizures  of  both  persons  and  property  are  guaranteed,  as  has  been  seen,  by 
the  constitution  of  the  United  States  and  the  bill  of  rights  of  most  of  the  states. 

B.  Constitutional  Limitation  Upon  Federal  Powers  —  1.  In  General. 

The  fourth  amendment  to  the  constitution  of  the  United  States  declaring  that 
"the  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers  and  effects 
against  unreasonable  searches  and  seizures,  shall  not  be  violated"  is  not  a  limita- 
tion upon  the  powers  of  the  states,  but  operates  solely  on  the  federal  government.*^ 
This  amendment  and  the  following  or  fifth  constitutional  amendment,  which 
protects  persons  against  being  compelled  to  be  witnesses  against  themselves  in 
criminal  cases,  may  be  invoked  in  behalf  of  aliens  residing  in  the  United  States,^^ 


35.  Collins  v.  Lean,  68  Cal.  284,  9  Pac. 
173;  Gray  v.  Kimball,  42  Me.  299;  Fisher  v. 
McGirr,  1  Gray  (Mass.)  1,  61  Am.  Dec.  381. 

36.  Glennon  v.  Bitton,  155  111.  232,  40 
N".  E.  594;  Langdon  v.  People,  133  111.  382, 
24  N".  E.  874;  Com.  v.  Dana,  2  Mete.  (Mass.) 
329;  Boyd  v.  U.  S.,  116  U.  S.  616,  6  S.  Ct. 
524,  29  L.  ed.  746.  See  also  Foreeitures, 
19  Cyc.  1359. 

111.  Rev.  St.  (1893)  c.  38,  div.  8,  authoriz- 
ing the  issuance  of  search  warrants  for  the 
recovery  of  stolen  property,  counterfeit  coin, 
obscene  literature,  etc.,  and  which  provides 
that  such  property,  if  found,  and  the  person 
in  whose  possession  it  is  found,  shall  be 
brought  before  the  judge  or  justice  who 
issued  the  warrant,  is  not  unconstitutional. 
Glennon  v.  Britton,  155  111.  232,  40  N.  E. 
594. 

The   constitutional   right   to   be  secure 

against  unreasonableness  searches  and  seiz- 
ures is  not  violated  by  the  seizure  of  a  war- 
rant of  requisition  based  upon  a  forged  cer- 
tificate. Langdon  v.  People,  133  111.  382,  24 
N.  E.  874. 

37.  State  v.  Newman,  96  Wis.  258,  71 
N.  W.  438,  holding  that  an  ordinance  pro- 
viding that,  on  complaint  upon  oath  that 
gambling  is  carried  on  in  any  building,  a 
warrant  shall  be  issued  commanding  the  of- 
ficer to  enter  such  building,  arrest  all  persons 
therein,  and  take  possession  of  all  gambling 
implements  found  therein,  and  that  such  im- 
plements shall  be  destroyed  if,  on  a  trial  of 
whether  they  are  gambling  implements,  they 
be  found  to  be  so,  does  not  violate  Const,  art. 
1,  §  11.  See  also  Municipal  Corporations, 
28  Cyc.  761. 

38.  Fisher  v.  McGirr,  1  Gray  (Mass.)  1, 


61  Am.  Dec.  381,  holding  that  St.  (1852) 
c.  322,  §  14,  concerning  the  sale  of  spirituous 
liquors,  is  in  conflict  with  article  14  of  the 
Declaration  of  Rights. 

39.  State  v.  Therrien,  86  Me.  425,  29  Ail. 
1117;  State  t\  Whalen,  85  Me.  469,  27  Atl. 
348;  Fisher  v.  McGirr,  1  Gray  (Mass.)  1, 
61  Am.  Dec. 381;  State  v.  Spirituous  Liquors, 
68  N.  H.  47,  40  Atl.  398. 

Under  N.  H.  Bill  of  Rights,  art.  19,  pro- 
hibiting unreasonable  searches  and  seizures, 
a  warrant  to  search  for  and  seize  certain 
spirituous  liquor  for  the  purpose  of  forfeit- 
ing it  was  invalid  where  the  complaint  on 
which  it  was  founded  contained  no  allega- 
tion that  such  liquor  was  kept  for  sale  in 
violation  of  law.  State  v.  Spirituous  Liquors, 
68  N.  H.  47,  40  Atl.  398. 

40.  See  supra,  III,  B. 

Licenses  as  unreasonable  searches  and 
seizures  see  Licenses,  25  Cyc.  604. 

41.  Arkansas. —  Hammond  Packing  Co.  V. 
State,  81  Ark.  519,  100  S.  W.  407,  126  Am. 
St.  Rep.  1047. 

Illinois.— Gindrat  v.  People,  138  111.  103, 
27  N.  E.  1085. 

Indiana. — Cooperative  Building,  etc.,  As- 
soc. r.  State,  156  Ind.  463,  60  N.  E.  146. 

South  Carolina.—^  State  r.  Atkinson,  40 
S.  C.  363,  18  S.  E.  1021,  42  Am.  St.  Rep. 
877. 

South  Dakota. —  State  ly.  Brennan,  2  S.  D. 
384,  50  N.  W.  625. 

United  States. —  U.  S.  r.  Crosbv,  25  Fed. 
Cas.  No.  14,893,  1  Hughes  448. 

See  43  Cent.  Dig.  tit.  "  Sea  relies  and 
Seizures,"  §  5. 

42.  U.  S.  V.  Wong  Quong  Wong,  94  Fed. 
832. 
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and  they  also  protect  persons,  not  only  from  the  unreasonable  seizure  of  their 
private  papers,  but  from  the  use  of  such  papers,  when  unlawfully  seized,  as  evi- 
dence against  them  in  cases  involving  a  forfeiture  of  their  property  or  personal 
rights.^ 

2.  Sealed  Mail  Matter  Protected  Against  Inspection.  The  constitutional 
guaranty  extends  to  letters,  and  sealed  packages  subject  to  letter  postage,  in  the 
mail  wherever  they  may  be.** 

3.  Military  Order  Authorizing  Arrest.  A  military  order  authorizing  the  arrest 
of  persons  discouraging  enhstments,  without  complaint  or  warrant,  is  also  in 
contravention  of  such  fourth  amendment ;  but  an  officer  does  not  violate  such 
provision  in  seizing  property  of  a  person  for  the  sole  purpose  of  effecting  his  arrest 
while  seeking  to  evade  a  draft  made  under  a  military  order  authorized  by  the 
constitution  of  the  United  States.*^ 

4.  Production  and  Examination  of  Books  and  Papers.  The  Revenue  Act 
authorizing  an  order  in  revenue  cases  requiring  defendant  or  claimant  to  produce 
his  private  books,  invoices,  and  papers,  or  else  the  allegations  of  the  government 
attorney  will  be  taken  as  confessed,  has  been  held  to  violate  the  fourth  amend- 
ment of  the  federal  constitution.*^  On  the  other  hand  it  has  been  held  that  the 
Revenue  Act,*^  giving  a  supervisor  of  internal  revenue  the  right  to  examine  such 
books  and  papers  belonging  to  banks  and  banking  associations  relating  to  their 
operations  with  the  public,  and  connected  with  the  internal  revenue  of  the  United 
States,^^  and  authorizing  such  supervisor  to  summon  persons  chargeable  with 
a  tax  to  come  before  him  and  testify  under  oath  and  produce  their  books  and 
papers    is  not  unconstitutional,  as  it  does  not  violate  either  of  these  amendments. 


43.  U.  S.  f.  Wong  Quong  Wong,  94  Fed. 
832  Yciting  People  v.  Sharp,  107  N.  Y.  427, 
14  N.  E.  319,  1  Am.  St.  Rep.  851;  Boyd  v, 
U.  S.,  116  U.  S.  616,  6  S.  Ct.  524,  29  L.  ed. 
746]. 

Seizure  of  infringing  copies. —  Constitu- 
tional rights  of  a  corporate  defendant  in  an 
action  for  the  forfeiture  of  infringing  copies 
of  a  painting  protected  by  copyright  are  not 
violated  by  the  admission  in  evidence  of  the 
replevin  proceedings  under  which  such  in- 
fringing copies  were  seized,  over  the  objec- 
tion that,  by  such  proceedings,  rights  under 
the  4th  and  5th  amendments  to  the  federal 
constitution  were  invaded.  American  To. 
bacco  Co.  V.  Werckmeister,  207  U.  S.  284,  52 
L.  ed.  208  [affirming  146  Fed.  375,  76 
C.  C.  A.  647,  and  following  Hale  v.  Henkel, 
201  U.  S.  43,  26  S.  Ct.  370,  50  L.  ed.  652 
{affirming  139  Fed.  496)  ;  Adams  v.  New 
York,  192  U.  S.  585,  24  S.  Ct.  372,  48  L.  ed. 
575  {affirming  176  N.  Y.  351,  68  N.  E.  636, 
63  L.  R.  A.  406,  17  N.  Y.  Cr.  443,  83  N.  Y. 
Suppl.  481)]. 

Question  determined  upon  motion  before 
trial. —  The  right  of  a  defendant  in  a  crimi- 
nal case  to  a  return  of  property  held  by  the 
district  attorney  and  alleged  to  have  been 
obtained  as  the  result  of  an  unconstitutional 
search  and  seizure,  and  which  includes 
papers  intended  to  be  used  as  evidence  on 
the  trial  in  alleged  violation  of  defendant's 
rights  under  the  fifth  constitutional  amend- 
ment, may,  it  has  been  held,  be  determined 
by  the  court  in  advance  of  the  trial  on  a  mo- 
tion made  on  his  behalf  for  the  purpose.  U.  S. 
V.  Wilson,  163  Fed.  338. 

44.  In  re  Jackson,  96  U.  S.  727,  24  L.  ed. 
877. 
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Such  mail  matter  can  only  be  opened  and 
examined  under  a  warrant  issued  upon  oath 
or  affirmation,  particularly  describing  the 
thing  to  be  seized,  as  is  required  when 
papers  are  subjected  to  search  in  one's  own 
household.  In  re  Jackson,  96  U.  S.  727,  24 
L.  ed.  877. 

Refusal  by  a  postmaster  to  deliver  mail 
matter  addressed  to  a  private  person,  who 
is  a  citizen  of  the  United  States,  and  the  re- 
turn of  such  mail  to  the  sender,  or  to  the 
dead  letter  office,  without  regard  to  whether 
it  is  non-mailable,  although  done  in  pur- 
suance of  an  executive  order  of  the  postmas- 
ter-general, on  a  determination  by  him  that 
the  person  to  whom  such  mail  is  addressed 
is  using  the  mails  for  unlawful  purposes,  is 
a  violation  of  the  fourth  amendment  to  the 
constitution.  Hoover  v.  McChesney,  81  Fed. 
472. 

45.  Ex  p.  Field,  9  Fed.  Cas.  No.  4,761,  5 
Blafchf.  63. 

46.  Allen  v.  Colby,  47  N.  H.  544. 
Searching  private  house  for  deserter  see 

Arrest,  3  Cvc.  893. 

47.  18  U.'^S.  St.  at  L.  p.  186,  c.  391  [U.  S. 
Comp.  St.  (1901)  p.  2018]. 

48.  Boyd  v.  U.  S.,  116  U.  S.  616,  6  S.  Ct. 
624,  29  L.  ed.  746  [overruling  U.  S.  v.  Dis- 
tillery No.  28,  25  Fed.  Cas.  No.  14,966,  6 
Biss.  483],  the  purpose  of  requiring  such 
production  of  books,  papers,  etc.,  being  either 
to  establish  a  criminal  charge  against  de- 
fendant or  have  his  property  forfeited, 

49.  15  U.  S.  St.  at  L.  p.  144,  c.  186,  §  49. 

50.  Stanwood  v.  Green,  22  Fed.  Cas.  No. 
13,301,  2  Abb.  184. 

51.  In  re  Meador,  16  Fed.  Cas.  No.  9,375, 
1  Abb.  317. 
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Likewise  the  examination  of  the  books  of  a  person  by  an  assessor  of  internal 
revenue     is  not  an  infringement  of  the  fourth  amendment. 

5.  Examination  of  Witness  Before  Senate.  It  has  also  been  held  to  be  no 
invasion  of  such  protection  to  require  a  member  of  a  stock  brokerage  firm  to  state 
before  a  committee  of  the  United  States  senate  appointed  to  investigate  charges 
as  to  alleged  dealings  of  senators  in  stocks,  whether  or  not  any  of  them  had  bought 
or  sold  such  stocks  through  his  firm.^* 

6.  Production  of  Books,  Etc.,  of  Corporation  Before  Grand  Jury.  But  this 
protection  cannot  ordinarily  be  invoked  to  justify  the  refusal  of  an  officer  of  a 
corporation  to  produce  its  books  and  papers  in  obedience  to  a  subpoena  duces 
tecum,  issued  in  aid  of  an  investigation  by  a  grand  jury  of  an  alleged  violation  of 
the  Anti-Trust  Act  by  such  corporation.^^  Such  corporation,  however,  is 
entitled  to  immunity  where  the  requirement  is  unreasonable,  as  in  the  case  of  a 
mass  of  documentary  matter  to  be  produced  when  its  materiality  or  the  neces- 
sity for  its  production  is  not  shown.^^ 

7.  Production  of  Documents  Before  Interstate  Commerce  Commission.  The 
compulsory  production  of  documentary  evidence  in  a  proceeding  before  the  Inter- 
state Commerce  Commission  on  a  complaint  alleging  violations  by  railroad  com- 
panies of  the  Interstate  Commerce  Act  does  not  infringe  the  provision  against 
such  unreasonable  searches  and  seizures.^^ 

8.  Confidential  Conversations  Between  Husband  and  Wife.  It  has  been  held 
that  to  compel  the  wife  of  a  bankrupt  to  disclose  confidential  communications 
made  to  her  by  her  husband  in  regard  to  his  property  or  his  income  would  violate 
the  fourth  amendment  to  the  federal  constitution.^^ 

C.  Constitutional  Limitation  Upon  State  Powers  —  l.  Procuring  Evi- 
dence OF  Criminality.  It  is  well  settled  that  a  person  legally  arrested  and  in  the 
custody  of  the  law  on  a  criminal  charge  may  be  subjected  to  a  personal  search 
and  examination,  even  though  against  his  will,  for  evidence  of  his  criminality, 
and,  if  found,  it  may  be  seized  without  violating  his  constitutional  rights. And 


52.  14  U.  S.  St.  at  L.  p.  101,  c.  184,  §  9. 

53.  In  re  Strouse,  23  Fed.  Cas.  No.  13,548, 
1  Sawy.  605  [citing  In  re  Meador,  16  Fed. 
Cas.  No.  9,375,  1  Abb.  317]. 

54.  In  re  Chapman,  166  U.  S.  661,  17 
S.  Ct.  677,  41  L.  ed.  1154. 

55.  26  U.  S.  St.  at  L.  p.  209,  c.  647  [U.  S. 
Comp.  St.  (1901)  p.  3200]. 

A  subpoena  duces  tecum,  directed  to  an 
officer  of  a  railroad  corporation,  requiring  him 
to  appear  before  a  federal  grand  jury  and 
produce  certain  records  of  the  railroad  com- 
pany relating  to  freight  claims,  is  not  an 
unreasonable  requirement.  Santa  Fe'  Pac.  R, 
Co.  V.  Davidson,  149  Fed.  603. 

56.  Hale  v.  Henkel,  201  U.  S.  43,  26  S.  Ct. 
370,  50  L.  ed.  652  [affirming  139  Fed.  496]. 

Violation  of  state  penal  law  has  been  held 
to  bring  a  corporation  within  the  same  rule. 
Consolidated  Rendering  Co.  v.  State,  207 
U.  S.  541,  52  L.  ed.  327  [affirming  80  Vt.  55, 
66  Atl.  790],  holding  that  an  unreasonable 
search  and  seizure  of  the  private  books  and 
documents  of  a  corporation  doing  business  in 
the  state  is  not  made  by  the  proceedings 
under  the  Vermont  act  of  Oct.  9,  1906,  to 
compel  the  production  before  a  grand  jury  of 
material  books  and  papers  called  for  by  a 
notice  limited  to  such  books  or  papers  as 
relate  to  or  concern  any  dealings  or  busi- 
ness between  Jan.  1,  1904,  and  the  date  of 
the  notice,  Oct.  10,  1006,  with  the  parties 
named  therein,  who  were  cattle  commission- 


ers of  the  state,  to  'be  used  relative  to  the 
matter  of  a  complaint  pending,  and  then  and 
there  to  be  investigated  by  the  grand  jury, 
in  which  the  persons  named  in  the  notice 
were  charged  with  having  unlawfully  sold 
diseased  meat  for  food  purposes  at  Burling- 
ton, Vermont,  the  notice  also  giving  in  detail 
the  dates  and  amounts  of  checks  and  vouch- 
ers which  the  company  was  required  to  pro- 
duce. 

57.  Hale  v.  Henkel,  201  U.  S.  43,  26  S.  Ct. 
370,  50  L.  ed.  652  [affirming  139  Fed.  496]. 

58.  24  U.  S.  St.  at  L.  p.  379,  c.  104  [U.  8. 
Comp.  St.  (1901)  p.  3154]. 

59.  Interstate  Commerce  Commission  V. 
Baird,  194  U.  S.  25,  24  S.  Ct.  563,  48  L.  ed. 
860  [reversing  123  Fed.  969]. 

60.  In  re  Jefferson,  96  Fed.  826.. 

61.  Connecticnt. —  State  r.  Griswold,  67 
Conn.  290,  34  Atl.  1046,  33  L.  R.  A.  227. 

Louisiana. —  State  r.  Renaud,  50  La.  Ann. 
662,  23  So.  894,  holding  that  where  a  letter 
written  by  a  prisoner,  open  and  unsealed,  is 
intrusted  to  a  fellow  prisoner  to  seal  and 
mail  to  a  witness  for  the  writer,  and  the 
person  to  whom  the  letter  is  intrusted,  in- 
stead of  mailing  it,  reads  it,  and  turns  it 
over  to  the  jailer,  who  keeps  it  until  the 
trial,  where  it  is  used  as  evidence  against  the 
writer,  the  proceeding  is  not  an  unreasonable 
search  and  seizure. 

Massadiusctis. —  Com.  r.  Tucker,  189  :Mass. 
457,  76  X.  K.  127,  7  L.  R.  A.  N.  S.  1056. 
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if  any  person,  even  by  an  illegal  search  or  seizure,  procure  possession  of  any  article, 
instrument,  or  document,  the  state  may,  notwithstanding  such  illegal  seizure, 
use  it  if  necessary  as  legitimate  evidence  against  the  person  from  whom  it  was  so 
obtained  to  convict  him  of  a  crime,  or  upon  an  investigation  against  such  person 
before  a  grand  jury,^^  it  being  an  established  rule  that  the  court  can  take  no  notice 
of  how  such  evidence  was  obtained,  whether  originating  from  a  legal  or  an  illegal 
source/* 

2.  Production  AND  Examination  of  Books  and  Papers.  One  cannot  be  compelled 
to  produce  his  own  books,  or  the  books  of  another  which  are  under  his  control, 
where  their  production  would  tend  to  criminate  him,  nor  can  his  clerk  be  required 
to  produce  them;  but  when,  as  the  agent  of  a  corporation,  he  makes  entries  on 
its  books,  and  those  books  are  in  the  actual  and  legal  possession  and  control  of 
another  officer  of  the  corporation,  or  of  the  corporation  itself,  such  officer  may  be 
compelled  to  produce  them,  in  a  proper  case,  under  a  subpoena  duces  tecum,  and 
such  compulsion  does  not  amount  to  an  unjustifiable  or  unreasonable  search  and 
seizure.^®    A  party  to  a  suit  may  be  required  to  produce  books,  records,  papers, 


Michigan. —  Newberry  v.  Carpenter,  107 
Mich.  567,  65  N.  W.  530,  61  Am.  St.  Kep. 
346,  31  L.  R.  A.  163. 

Montana. —  State  v.  Fuller,  34  Mont.  12, 
85  Pac.  369,  8  L.  R.  A.  N.  S.  762,  holding 
that  in  a  prosecution  for  murder,  the  ad- 
mission of  evidence  that  shoes  taken  from 
defendant  without  his  consent  corresponded 
with  tracks  found  near  the  scene  of  the  kill- 
ing, did  not  deprive  defendant  of  the  rights 
guaranteed  to  him  by  Const,  art.  3,  §  7, 
which  prohibits  unreasonable  searches  and 
seizures. 

'Nebraska. —  Russell  v.  State,  66  Nebr.  497, 

92  N.  W.  751,  holding  that  a  pair  of  old 
shoes  worn  by  defendant  when  arrested,  and 
taken  from  the  jail  without  his  consent,  to 
be  used  in  evidence  against  him,  does  not 
show  a  violation  of  his  constitutional  right 
to  be  secure  against  unreasonable  searches 
and  seizures. 

New  York. —  Smith  v.  Jerome,  47  Misc.  22, 

93  N.  Y.  Suppl.  202. 

West  Virginia. —  State  V.  Edwards,  51  W. 
Va.  220,  41  S.  E.  429. 

See  43  Cent.  Dig.  tit.  "  Searches  and  Seiz- 
ures," §  5.    See  also  Arrest,  3  Cyc.  896. 

Compare  U.  S.  v.  Wilson,  163  Fed.  338. 

62.  A Za&ama.— Shields  v.  State,  104  Ala. 
35,  16  So.  85,  53  Am.  St.  Rep.  17. 

California. —  Collins  v.  Lean,  68  Cal.  284, 
9  Pac.  173.' 

Colorado. —  Imboden  v.  People,  40  Colo. 
142,  90  Pac,  608,  holding  that  in  a  prosecu- 
tion of  certain  bank  oflicers  for  conspiracy 
to  defraud  the  bank,  private  letters  and  tele- 
grams between  certain  of  the  conspirators, 
which  their  servants  surrendered  to  the 
deputy  district  attorney  after  obtaining  them 
from  defendants'  private  files,  were  not  ob- 
jectionable as  evidence  against  him. 

Georgia. —  Duren  v.  Thomasville,  125  Ga. 
1,  53  S.  E.  814. 

Louisiana. — State  v.  Renaud,  50  La.  Ann. 
662,  23  So.  894. 

Massachusetts.— Com.  v.  Dana,  2  Mete.  329. 

New  York. —  People  v.  Coombs,  158  N.  Y. 
532,  53  N.  E.  527  [affirming  36  N.  Y.  App. 
Div.  284,  55  N.  Y.  Suppl.  276]. 
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West  Virginia. —  State  v.  Edwards,  51  W. 
Va.  220,  41  S.  E.  429. 

United  States. —  Bacon  v.  U.  S.,  97  Fed. 
35,  38  C.  C.  A.  37. 

See  43  Cent.  Dig.  tit.  "  Searches  and  Seiz- 
ures," §  5. 

Compare  State  v.  Slamon,  73  Vt.  212,  50 
Atl.  1097,  87  Am.  St.  Rep.  711,  holding  that 
a  paper  taken  under  an  illegal  search  war- 
rant by  an  officer  from  the  person  of  de- 
fendant will  not  be  received  in  evidence 
against  him,  if  he  invokes  his  constitutional 
right. 

The  constitutional  protection  against  un- 
reasonable seizures  has  been  held  to  be  vio- 
lated, where  a  boiler  and  engine  on  the  prem- 
ises of  the  owner,  alleged  to  have  been 
wrecked  by  the  criminal  negligence  of  the 
engineer,  was  ordered  by  the  court  ten  days 
after  the  accident  into  the  custody  of  the 
police,  but  not  to  be  removed  from  the  prem- 
ises, to  be  used  as  evidence  on  the  trial  of 
the  engineer  for  manslaughter.  Newberry  v. 
Carpenter,  107  Mich.  567,  65  N.  W.  530,  61 
Am.  St.  Rep.  346,  31  L.  R.  A.  163. 

63.  Williams  v.  State,  100  Ga.  511,  28 
S.  E.  624,  39  L.  R.  A.  269;  Adams  v.  New 
York,  192  U.  S.  585,  24  S.  Ct.  372,  48  L.  ed. 
575  [affirming  176  N.  Y.  351,  68  N.  E.  636, 
63  L.  R.  A.  406,  17  N.  Y.  Cr.  443,  83  N.  Y. 
Suppl.  481]. 

In  a  criminal  prosecution  against  a  private 
banker  for  receiving  deposits  when  the  bank 
was  insolvent,  where  the  bank  had  made  an 
assignment  in  bankruptcy,  and  his  books  had 
been  turned  over  to  the  trustee,  such  trustee 
with  the  books  might  be  examined  before  the 
grand  jury  on  an  investigation  of  the  affairs 
of  the  bank,  without  violating  Const,  art.  1, 
§  10.  State  V.  Strait,  94  Minn.  384,  102 
N.  W.  913. 

64.  Imboden  v.  People,  40  Colo.  142,  90 
Pac.  608;  Com.  v.  Dana,  2  Mete.  (Mass.) 
329;  State  v.  Strait,  94  Minn.  384,  102  N.  W. 
913. 

65.  See  Criminal  Law,  12  Cyc.  400.  See 
also  Witnesses. 

66.  In  re  Moser,  138  Mich.  302,  101  N.  W. 
588  [quoting  Boyd  V.  U.  S.,  116  U.  S.  616, 
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and  correspondence  in  his  possession  which  may  contain  evidence  relating  to  the 
matter  at  issue  in  the  case.^^  A  committee  appointed  by  the  general  assembly 
of  a  state  to  examine  the  books  of  a  state  officer,  in  acting  under  such  authority, 
do  not  contravene  the  provisions  of  the  federal  and  state  constitutions  against 
unreasonable  searches  and  seizures. 

3.  Legislative  Enactments  and  Ordinances,  When  not  prohibited  by  the 
federal  or  state  constitutions,  the  legislature  may  enact  laws  authorizing  searches 
and  seizures  on  the  conditions,  and  subject  to  the  restrictions,  prescribed  by  it; 


6  8.  Ct.  524,  29  L.  ed.  746],  holding  that  the 
protection  afforded  a  witness  by  Const,  art. 
6,  §  32,  providing  that  no  witness  can  be 
compelled  to  give  testimony  which  might  tend 
to  criminate  him  or  expose  him  to  criminal 
prosecution,  is  personal  to  the  witness  and 
cannot  be  used  by  him  for  the  protection  of 
others,  and  that  this  provision  is  the  same 
as  that  contained  in  U.  S.  Oonst.  Amendm. 
5. 

Mo.  Const,  art.  2,  §  ii  [Annot.  St.  (1906) 
P-  i33]>  and  U.  S.  Const.  Amendm.  4,  pro- 
hibiting searches  and  seizures,  do  not  restrict 
the  power  of  courts  to  compel  the  production 
of  documentary  evidence  by  subpoena  duces 
tecum.  State  v.  Standard  Oil  Co.,  218  Mo.  1, 
116  S.  W.  902. 

67.  Anti-Kalsomine  Co.  v.  Kent  Cir.  Judge, 
120  Mich.  250,  79  N.  W.  186. 

An  order  directing  a  foreign  corporation 
sued  for  violating  the  Arkansas  anti-trust 
act  (Ark.  Acts  (1905),  p.  1)  to  produce  as 
witnesses  before  a  commission  certain,  named 
officers,  agents,  directors,  and  employees,  and 
to  produce  any  books,  papers,  etc.,  in  their 
possession  or  under  their  control  relating  to 
the  merits  of  the  cause  or  to  any  defense, 
does  not  amount  to  an  unreasonable  search 
and  seizure.  Hammond  Packing  Co.  v. 
Arkansas,  212  U.  S.  322,  29  S.  Ct.  370,  53 
L.  ed.  530  [ajfirming  81  Ark.  519,  100  S.  W. 
407,  1199].  See  also  Consolidated  Rendering 
Co.  V.  Vermont,  207  U.  S.  541,  28  S.  Ct.  178, 
52  L.  ed.  327. 

68.  State  v.  Farnum,  73  S.  C.  165,  53  S.  E. 
83. 

69.  Collins  v.  Lean,  68  Cal.  284,  9  Pac. 
173 ;  Com.  v.  Watts,  84  Ky.  537,  2  S.  W.  123, 
8  Ky.  L.  Eep.  571. 

Statutes  held  to  be  not  in  violation  of  con- 
stitutional provisions  against  unreasonable 
searches  and  seizures  see  Levy  v.  San  Francisco 
Super.  Ct.,  105  Cal.  600,  38  Pac.  965,  29 
L.  E.  A.  811  (holding  that  Cal.  Code  Civ. 
Proc.  §§  1459,  1460,  providing  that  upon  com- 
plaint of  an  administrator  that  any  person 
is  suspected  of  having  concealed,  embezzled, 
etc.,  any  moneys  or  goods  of  decedent,  or  has 
in  his  possession  any  writings  tending  to 
disclose  the  right  of  the  latter  to  property, 
etc.,  lie  may  be  required  to  appear  before  the 
court  and  submit  to  an  examination  touch- 
ing such  matters  and  if  it  appears  that  he 
has  concealed,  embezzled,  etc.,  any  moneys 
or  goods,  or  has  any  such  writings,  the  court 
may  order  him  to  disclose  liis  knowloilge, 
and  may  commit  him  to  the  county  Jail  until 
the  order  is  complied  with,  or  lie  is  dis- 
charged is  remedial,  and  not  criminal  and 
not  in  conflict  with  Const,  art.  1,  §§  3,  19)  ; 


Collins  V.  Lean,  68  Cal.  284,  9  Pac.  173 
(holding  that  under  Pen.  Code,  §§  1523- 
1542,  a  warrant  to  search  certain  persons 
for  lottery  tickets,  a  seizure  of  tickets,  not 
from  the  person,  but  from  the  room  where 
the  search  is  made,  to  be  used  in  evidence 
against  him,  is  justified)  ;  Washington  Nat. 
Bank  v.  Daily,  166  Ind.  631,  77  N.  E.  53 
(.holding  that  Acts  (1901),  p.  109,  c.  71, 
authorizing  an  order  for  the  inspection  by 
the  county  assessor  of  a  person's  books  to 
determine  whether  another  has  returned  all 
his  property  for  taxation,  is  not  in  conflict 
with  the  constitutional  guaranty  against  un- 
reasonable search)  ;  Co-operative  Bldg.,  etc.. 
Assoc.  V.  State,  156  Ind.  463,  60  N.  E.  146 
(holding  that  the  constitutional  prohibition 
against  unreasonable  searches  is  not  violated 
by  Burns  Rev.  St.  (1894)  §  8444,  giving 
county  assessors  the  right  to  examine  books 
and  papers  of  taxpayers  for  the  purpose  of 
properly  listing  and  assessing  property  for 
taxation)  ;  Gray  v.  Kimball,  42  Me.  299 
(holding  that  St.  (1853)  c.  48,  for  the 
suppression  of  drinking  houses,  etc.,  which 
authorizes  a  search  for  and  seizure  of  liquors 
in  certain  cases,  does  not  violate  the  consti- 
tutional provisions)  ;  Com.  v.  Dana,  2  Mete. 
(Mass.)  329  (holding  that  Rev.  St.  c.  142, 
authorizing  magistrates  to  issue  warrants  to 
search  for  and  seize  lottery  tickets  or  ma- 
terials for  a  lottery,  unlawfully  made,  pro- 
vided, or  procured,  for  the  purpose  of  draw- 
ing a  lottery,  is  constitutional)  ;  Robisou  v. 
Haug,  71  Mich.  38,  38  N.  W.  668  (holding 
that  Acts  (1887),  No.  313,  §  31,  requiring 
that  at  times  when  places  where  liquor  is 
sold  must  be  kept  closed,  curtains,  screens, 
etc.,  obstructing  the  view  from  the  street, 
etc.,  shall  be  removed,  does  not  conflict  with 
Const,  art.  6,  §  26)  ;  Weimer  v.  Bunbury,  30 
Mich.  201  (holding  that  Comp.  Laws  (1871), 
§  1029,  authorizing  summary  process  against 
delinquent  tax  collectors  and  their  sureties, 
does  not  violate  Const,  art.  6,  §  26,  prohibit- 
ing unreasonable  searches  and  seizures)  ; 
Cincinnati  House  of  Refuge  Ryan,  37  Ohio 
St.  197  (holding  that  the  Ohio  law  authoriz- 
ing the  commitment  of  minors  upon  com- 
plaint and  due  proof  that  they  are  homeless, 
or  without  proper  or  suitable  homes,  does 
not  contravene  Const.  §  14)  ;  State  v. 
Armeno,  29  R.  1.  431,  72  Atl.  216  (hold- 
ing that  R.  1.  Pub.  Laws  (1903),  p.  28, 
c.  1100,  §  4,  authorizing  the  board  of  ex- 
aminei's  to  enter  harbor  shops  during  busi- 
ness hours  and  make  reasonable  examination 
for  the  purpose  of  ascertaining  the  sanitary 
condition  thereof,  is  not  unconstitutional  a*s 
authorizing  unreasonable  searches  or  seizures, 
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and  a  municipal  corporation  under  the  power  delegated  to  it  by  the  legislature 
may  pass  such  reasonable  ordinances  authorizing  searches  and  seizures  in  aid  of 
the  detection  and  prevention  of  crime  as  are  not  in  contravention  of  constitutional 
provisions;  but  if  such  an  ordinance  is  unreasonable  it  is  an  invasion  of  the 
sanctity  of  private  business  and  therefore  void.'^^ 

D.  Right  Under  Canada  Law  to  Search  Mail  Carriers.  It  has  been 
held  in  Canada  that  a  detective  who  is  a  peace  officer  has  the  right  to  search  a 
letter  carrier,  where  he  consents  to  such  search,  and  there  is  reasonable  and  prob- 
able cause  for  issuing  the  search  warrant. 

E.  Unauthorized  Acts  of  Individuals.  The  federal  and  state  constitu- 
tional prohibitions  against  unreasonable  searches  and  seizures  are  limitations 
upon  the  power  of  the  state  to  make  such  searches  and  seizures  for  its  own 
benefit,  and  have  no  reference  to  the  unauthorized  acts  of  individuals.'^ 

VI.  CIVIL  LIABILITY  FOR  WRONGFUL  SEARCHES  AND  SEIZURES. 

A.  Who  Liable  and  When  —  l.  Justice  Issuing  Warrant.  A  justice  issuing 
a  search  warrant  without  having  jurisdiction  to  do  so,  as  where  he  fails  to  observe 
the  necessary  requisites  of  a  valid  warrant  under  the  statute,  is  liable  for  damages 
to  the  person  injured  in  the  execution  thereof.'^* 

2.  Person  Suing  Out  Warrant  or  Instigating  Search.  In  some  jurisdictions 
if  the  property  sought  to  be  discovered  and  seized  under  a  search  warrant 


ill  violation  of  Const,  art.  1,  §  6,  since  the  act 
does  not  authorize  either  a  search  or  a 
seizure)  ;  State  D.  Fitzpatriek.  16  R.  I.  54, 
11  Atl.  767  (holding  that  Pub.  Laws,  c.  590, 
§  87,  providing  for  the  seizure  and  forfeiture 
of  liquors  unlawfully  kept  for  sale,  is  not 
repugnant  to  Const,  art.  1,  §§  6,  14)  ;  Parks 
V.  Laurens  Cotton  Mills,  75  S.  C.  560,  56 
S.  E.  234  (holding  that  21  S.  C.  St.  at  L., 
p.  793,  providing  that  books  of  cotton  buyers 
shall  be  open  to  public  inspection,  is  not  un- 
constitutional) ;  State  v.  Byrd,  72  S.  C.  104, 
51  S.  E,  542  (holding  that  S.  C.  Cr.  Code 
(1902),  §§  26,  590,  authorizing  a  magistrate 
to  arrest  one  committing  a  misdemeanor  in 
his  presence  without  a  warrant,  is  not  a 
violation  of  Const,  art.  1,  §  16,  protecting  a 
citizen,  from  unreasonable  seizure  of  his  per- 
son and  property)  ;  In  re  Powers,  25  Vt.  261 
(holding  that  the  provisions  of  St.  (1852) 
§  22,  to  prevent  traffic  in  intoxicating  liquors, 
authorizing  the  arrest,  without  warrant,  of 
a  person  found  intoxicated,  are  not  in  con- 
flict with  article  11  of  the  bill  of  rights); 
In  re  Consolidated  Rendering  Co.,  207  U.  S. 
541,  28  S.  Ct.  178,  52  L.  ed.  327  {affirming 
80  Vt.  55,  66  Atl.  790]  (holding  that  an  order 
issued  under  Vt.  Laws  (1906),  p.  79,  No.  75, 
directing  a  corporation  to  produce  before  a 
court,  grand  jury,  tribunal,  or  commission 
certain  books  and  papers  is  not  for  an  un- 
reasonable search  or  seizure  in  violation  of 
constitutional  article  \\,  and  that  an  order 
and  proceeding  thereunder  for  a  violation  of 
such  is  not  an  infringement  of  such  constitu- 
tional provision ) .  Compare  Robinson  v. 
Richardson,  13  Gray  (Mass.)  454,  holding 
that  St.  (1856)  c.  284,  §  36,  providing  for 
the  issuance  of  warrants  by  judges  of  insol- 
vency on  the  complaint  of  an  assignee,  to 
search  for  property  of  the  debtor,  is  uncon- 
stitutional. 


70.  Guillotte  v.  New  Orleans,  12  La.  Ann. 
432  (holding  that  the  authority  given  by  the 
ordinance  of  New  Orleans  to  seize  bread  un- 
stamped or  deficient  in  weight,  and  to  con- 
duct the  offender  before  the  recorder,  to  be 
Iby  him  dealt  with,  is  not  in  violation  of  the 
state  constitution  or  U.  S.  Const.  Amendm. 
6,  relative  to  unlawful  searches  and  seizures) ; 
People  v.  iSchneider,  139  Mich.  673,  103  N.  W. 
172,  69  L.  R.  A.  345  (holding  that  a  city 
ordinance  requiring  automobiles  to  be  regis- 
tered, and  to  have  attached  to  the  rear  a 
number  corresponding  to  the  registration 
number,  was  not  a  violation  of  Const,  art.  6, 
§  26,  forbidding  unreasonable  searches)  ;  St. 
Joseph  V.  Levin,  128  Mo.  588,  31  S.  W.  101, 
49  Am.  St.  Rep.  577  (holding  that  a  city 
ordinance  requiring  every  pawnbroker  to 
keep  a  book  in  which  shall  -  be  entered  a 
description  of  property  left  with  him  in 
pawn,  and  the  name  and  description  of  the 
person  pawning  it,  is  not  in  conflict  with 
Const,  art.  2,  §  11);  Ex  p.  Conrades,  112 
Mo.  App.  21,  85  S.  W.  150  (holding  that  an 
order  of  a  municipal  assembly,  made  under 
a  city  ordinance,  requiring  the  production 
before  it  of  books  of  a  corporation  in  aid  of 
investigations  as  to  evasions  of  license  taxes 
by  corporations,  is  not  a  violation  of  the 
constitutional  guaranty  against  searches  and 
seizures)  ;  In  re  Dunn,  9  Mo.  App.  255. 

71.  Clinton  v.  Phillips,  58  111.  102,  11  Am. 
Rep.  52.  See  Municipal  Corporations,  28 
Vjc.  692  et  seq. 

72.  Mayer  v.  Vaughan,  11  Quebec  Q.  B. 
340. 

73.  Imboden  v.  People,  40  Colo.  142,  90 
Pac.  608;  Gindrat  v.  People,  138  111.  103,  27 
N.  E.  1085;  Bacon  v.  U.  S.,  97  Fed.  35,  38 
C.  C.  A.  37. 

74.  Grumon  v.  Raymond,  1  Conn.  40,  6 
Am.  Dec.  200. 
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is  found,  the  person  suing  it  out  is  justified,  but  if  not  he  is  a  trespasser 
and  is  hable  in  an  action  of  trespass  for  damages  whether  the  warrant  is  in  legal 
form  or  not,''^  while  in  other  jurisdictions  trespass  will  not  lie  against  one  suing 
out  a  search  warrant  where  the  officer  peaceably  enters  by  an  open  door  the  house 
to  be  searched,  without  doing  unnecessary  damage,  although  the  goods  are  not 
found. ''^  Where,  under  color  of  a  warrant  to  search  for  stolen  goods,  the  person 
upon  whose  affidavit  it  is  procured  accompanies  the  officer  in  searching  the  prem- 
ises of  another  not  described  in  such  warrant,  he  is  jointly  liable  with  the  officer 
for  any  damages  sustained ;  but,  although  a  search  warrant  issued  on  an  insuf- 
ficient affidavit  affords  no  protection  to  the  persons  executing,  yet  where  the 
property  taken  belonged  to  the  persons  seizing  it,  and  was  being  unlawfully  carried 
away  by  the  person  against  whom  the  warrant  issued,  he  has  no  cause  of  action 
against  the  owners. '^^  When  a  search  warrant  is  sued  out  without  probable 
cause  at  the  instigation  of  another,  in  order  to  make  such  person  liable  for  damages 
it  must  be  shown  that  he  acted  affirmatively  in  inducing,  by  advice  or  otherwise, 
the  action  of  the  person  suing  out  such  warrant. Where,  however,  the  arrest 
and  search  of  a  person  is  made  by  an  officer  without  a  warrant  at  the  instigation 
of  another,  the  latter  is  Hkewise  answerable  in  damages  for  advising,  aiding,  or 
abetting. 

3.  Officer  —  a.  Acting  Under  Warrant.  The  constitutional  guaranty  that 
"the  people  shall  be  secure  in  their  persons,  houses,  papers  and  possessions  from 
all  unreasonable  searches  and  seizures"  is  a  restraint  upon  officers  executing  a 
search  warrant,  as  well  as  upon  magistrates  issuing  it.^^  The  officer  executing  a 
search  warrant  is  liable,  where  it  is  illegal  upon  its  face,^^  and  if  under  a  warrant 
to  search  for  stolen  property  he  searches  any  place  or  premises  not  described  with 
particularity  in  the  warrant,  he  is  answerable  in  damages  to  the  owner  or  occupant 
thereof ;  ^*  or  if,  in  the  execution  of  a  legal  search  warrant,  he  voluntarily  abuses 
and  perverts  it  to  other  purposes,  he  becomes  a  trespasser  ah  initio  and  is  hable 
for  all  that  he  has  done  under  the  process.^^  If  he  takes  property  into  his  custody 
under  a  valid  warrant,  the  fact  that  he  has  another  process  with  him  at  the  time 
which  he  might  have  used,  whether  valid  or  not,  will  not  affect  his  liability  for  such 
action. 

b.  Acting  Without  Warrant.  If  no  legal  authority  is  conferred  upon  the  officer 
to  act,  as  where  he  arrests  and  searches  a  person  before  a  complaint  is  sworn  out 
or  a  search  warrant  is  issued,  his  acts  are  illegal  and  he  is  responsible  in  dam- 


75.  Reed  v.  Legg,  2  Harr.  (Del.)  173; 
Dougherty  v.  Gilibert,  Tapp.  (Ohio)  6. 

76.  Beaty  v.  Perkins,  6  Wend.  (K  Y.) 
382;  Chipman  v.  Bates,  15  Vt.  51,  40  Am. 
Dee.  663. 

77.  Larthet  v.  Forgay,  2  La.  Ann.  524,  46 
Am.  Dec.  554. 

78.  Reed  v.  Lucas,  42  Tex.  529. 

79.  Mark  v.  Merz,  53  111.  App.  458. 

80.  Regan  v.  Harkey,  40  Tex.  Civ.  App.  16, 
87  'S.  W.  1164. 

81.  Further  as  to  liability  of  officer  for 
wrongful  search  and  seizure  see  Sheriffs 
AND  Constables,  post. 

82.  Buckley  v.  Beaulieu,  104  Me.  56,  71 
Atl.  70. 

Person  assisting  officer. —  One  who  acts  in 
good  faith  upon  the  command  of  the  officer  to 
aid  in  the  execution  of  a  search  warrant  is 
not  liable  in  damages,  althougli  such  war- 
rant is  not  valid.  Reed  \\  Rice,  2  J.  J. 
Marsh.  (Ky.)  44,  19  Am.  Dec.  122. 

83.  Grumon  v.  Ravmond,  1  Conn.  40,  6  Am. 
Dec.  200;  Reed  v.  Rice,  2  J.  J.  Marsh.  (Ky.) 
44,  19  Am.  Dec.  122. 


84.  Larthet  v.  Forgay,  2  La.  Ann.  524,  46 
Am.  Dec.  554. 

85.  Lawton  v.  Cardell,  22  Vt.  524. 

For  example  where  officers  to  ascertain 
whether  pipes  to  carry  liquor  are  concealed 
within  the  walls  of  a  dwelling,  use  an  ax,  a 
pickax,  and  crowbar,  and  tear  out  the  paper, 
plaster,  and  laths  around  the  walls  of  every 
room  on  the  first  floor  for  a  Avidth  of  from 
two  to  four  feet,  leaving  the  debris  on  the 
floors,  they  exceed  their  authority  and  are 
liable  to  the  owner  thereof.  Buckley  v. 
Beaulieu,  104  Me.  56,  71  Atl.  70. 

Should  do  as  little  damage  as  possible.— 
While  officers  in  executing  a  searcii  warrant 
to  search  a  dwelling  occupied  by  a  family 
should  search  thoroughly  in  every  part  of  the 
house  where  tliere  is  reason  to  believe  the 
object  searched  for  may  l>e  found,  they  should 
consider  the  comfort  and  convenience  of  the 
occupants,  and  be  careful  to  do  no  more  in- 
jury to  property  than  reasonably  necessary. 
Buckley  v.  Beaulieu.  104  Me.  56.  71  Atl.  70. 

86.  Houghton  r.  Bachman,  47  Barb.  (N.  Y.) 
388. 
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ages.^^  He  is  also  liable  if  he  enters  the  dwelling-house  of  another  against  the  will 
of  the  occupant  for  the  purpose  of  searching  for  stolen  property  without  a  war- 
rant therefor;  or  without  such  warrant  to  invade  or  search  a  house  on  suspicion 
that  misdemeanors  are  committed  therein,  even  though  the  officer  is  directed  by- 
statute  to  inspect  certain  enumerated  houses  and  places  and  restrain  unlawful 
conduct  therein;  or  if,  after  seizing  the  goods  and  arresting  a  person  under 
legal  process,  he  again  enters  the  house  without  a  search  warrant  merely  to  procure 
evidence. 

B.  Nature  and  Form  of  Action.  An  action  of  trespass  will  lie  where  there 
is  a  search  or  seizure  of  a  person  or  his  property  without  lawful  authority .^^  Where 
the  pleadings  allege  malice  in  suing  out  a  search  warrant  to  search  plaintiff's 
house  and  person,  the  classification  of  the  cause  of  action  is  immaterial,  and  it 
makes  no  difference  whether  the  title  is  libel,  slander,  false  imprisonment,  or 
malicious  prosecution.^^ 

C.  Pleading.  The  general  rules  of  pleading  apply  in  actions  for  wrongful 
searches  and  seizures.''^  In  pleading  justification  for  suing  out  the  warrant,  it 
is  unnecessary  to  allege  the  ground  of  suspicion  on  which  defendant  acted,  or  that 
the  complaint  was  signed  or  a  minute  made  of  the  date  when  exhibited,  or  that 
a  recognizance  for  costs  was  given,  or  that  the  warrant  was  returned.'* 

D.  Evidence  —  l.  In  General.  The  general  rules  of  evidence  governing  trials 
in  civil  actions  in  general  control, when  applicable. 

2.  Character.  In  an  action  for  wrongfully  suing  out  a  search  warrant,  where 
the  evidence  as  to  plaintiff's  guilt  is  purely  circumstantial,  his  good  character  may 
be  shown  to  disprove  reasonable  cause  on  defendant's  part  for  suing  out  the  writ.^^ 


87.  Regan  v.  Harkey,  40  Tex.  Civ.  App.  16, 
87  S.  W.  1164. 

Willingness  to  be  searched. —  Such  a  person 
is  not  precluded  from  a  recovery  by  the  fact 
that  when  so  arrested  he  expressed  a  willing- 
ness to  be  searched  in  order  to  convince  his 
accusers  of  his  innocence.  Regan  f.  Harkey, 
40  Tex.  Civ.  App.  16,  87  S.  W.  1164. 

88.  McClurg  t.  Brenton,  123  Iowa  368,  98 
N.  W.  881,  101  Am.  St.  Rep.  325,  65  L.  R.  A. 
519;  Gardner  V.  Neil,  4  N.  C.  104;  Lawton  V. 
Cardell,  22  Vt.  524. 

Consent  of  person  in  charge  of  premises. — 
It  is  not  a  trespass  to  search  a  dwelling  for 
stolen  property  without  a  warrant,  where,  in 
the  absence  of  the  owner,  the  consent  of  his 
wife  is  given,  who  is  in  charge  of  the  house, 
he  having  the  riglit  to  enter  in  a  peaceable 
manner  and  search  for  his  property.  Grim 
V.  Robinson,  31  Nebr.  540,  48  N.  W.  388. 

89.  Devlin  v.  McAdoo,  49  Misc.  (N.  Y.)  57, 
96  N.  Y.  Suppl.  423;  People  v.  Glennon,  37 
Misc.  (N.  Y.)  1,  74  N.  Y.  Suppl.  794. 

90.  Lawton  v.  Cardell,  22  Vt.  524. 

91.  Grumon  n.  Raymond,  1  Conn.  40,  6  Am. 
Dec.  200;  Reed  v.  Legg,  2  Harr.  (Del.)  173; 
Reed  f.  Rice,  2  J.  J.  Marsh.  (Ky.)  44,  19 
Am.  Dec.  122. 

Trespass  generally  see  Teespass. 

92.  Doane  i;.  Anderson,  15  N.  Y.  Suppl. 
459. 

False  imprisonment  generally  see  False 
Imprisonment,  19  Cyc.  316. 

Libel  and  slander  generally  see  Libel  and 
Slander,  25  Cyc.  225. 

Malicious  prosecution  generally  see  Mam- 
cious  Prosecution,  26  Cyc.  1. 

An  action  for  malicious  prosecution  will  lie 
for  maliciously  and  without  probable  cause 
instituting  and  carrying  forward  proceedings 

[VI,  A,  3,  b] 


under  a  search  warrant,  and  causing  plain- 
tiff's house  to  be  searched.  Whitson  v.  May, 
71  Ind.  269;  Beaty  v.  Perkins,  6  Wend. 
(N.  Y.)  382,  holding  that  where  a  party  has 
no  ground  for  his  proceedings  and  is  actuated 
by  malicious  motives,  either  case  or  malicious 
prosecution  will  lie.  See  also  McNeills  v. 
Gartshore,  2  U.  C.  C.  P.  464;  Lucy  i;.  Smith, 
8  U.  C.  Q.  B.  518.  Compare  Tuell  v.  Wrink, 
6  Blackf.  (Ind.)  249,  holding  that  an  action 
on  the  case  will  lie  against  one  for  causing 
the  arrest  of  another  and  having  his  prem- 
ises searched  under  a  search  warrant  on  sus- 
picion of  his  having  committed  a  felony,  if 
the  former  acted  maliciously  and  without 
probable  cause. 

93.  See  Case,  Action  on,  6  Cyc.  695; 
Pleading,  32  Cyc.  1 ;  Trespass. 

94.  Chipman  v.  Bates,  15  Vt.  51,  40  Am. 
Dec.  663. 

95.  See  Evidence,  16  Cyc.  821  et  seq. 
Evidence  in  mitigation  of  damages  see  in- 
fra, note  VI,  D,  3. 

96.  Josh  V.  Marshall,  33  N.  Y.  App.  Div. 
77,  53  N.  Y.  Suppl.  419. 

Seizing  nets  by  fish  protector. —  It  has  been 
held  that,  in  an  action  against  a  fish  pro- 
tector for  seizing  nets  used  without  a  license 
Orbtained  under  prescribed  rules  and  regula- 
tions, evidence  of  the  seizure  establishes  a 
prima  facie  case,  .or  which  plaintiff  may  re- 
cover  damages;  and,  to  justify  the  seizure, 
defendant  must  show  that  such  rules  and 
regulations  had  been  duly  made  and  pub- 
lished; but  the  record  of  plaintiff's  conviction 
for  using  such  nets  without  a  license  is  not 
competent  testimony.  Josh  v.  Marshall,  33 
N.  Y.  App.  Div.  77,  53  N.  Y.  Suppl.  419. 

97.  Injury  to  feelings  see  infra,  VI,  E,  1. 

98.  Mark  v.  Merz,  53  111.  App.  458. 
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3.  Malice.  On  the  question  of  malice,  evidence  is  admissible  to  show  circum- 
stances leading  immediately  to  the  search  and  tending  to  disclose  something  of 
the  motive  actuating  such  search/^^ 

E.  Damages  —  1.  In  General.^  Damages  for  unlawfully  entering  and  search- 
ing the  premises  of  another  include  injuries  to  property,  to  plaintiff's  feelings, 
and  disturbance  of  his  family ;  ^  but  in  an  action  of  trespass  for  unlawfully  enter- 
ing and  searching  plaintiff's  house  for  stolen  property,  evidence  of  injury  to  char- 
acter is  admissible  without  being  alleged.^ 

2.  Exemplary  Damages.*  Exemplary  damages  may  be  recovered  in  an  action 
of  trespass  where  it  is  shown  that  defendant  in  making  an  illegal  or  unlawful 
search  of  plaintiff's  house  for  stolen  goods  acted  with  malice.^ 

3.  Mitigation  of  Damages.  In  an  action  for  trespass  for  searching  plaintiff's 
house  without  a  warrant,  circumstances  of  reasonable  suspicion  that  implements 
of  evidence  of  crime  are  there  concealed  may  be  introduced  in  evidence  in  miti- 
gation of  damages.® 

F.  Questions  For  Jury.  Where  a  search  was  made  of  plaintiff's  residence 
for  stolen  goods,  without  a  warrant  therefor,  the  question  whether  plaintiff  con- 
sented to  the  search  is  one  for  the  jury;  '  and  where  the  evidence  tends  to  show 
that  the  house  in  which  the  goods  were  seized  was  in  the  possession  of  plaintiff, 
the  eafficiency  of  such  evidence  to  prove  his  exclusive  possession  of  such  premises 
is  a  question  for  the  jury,  even  though  a  former  occupant's  goods  still  remained 
there  at  the  time  of  such  search.^ 

VII.  CRIMINAL  Liability  For  Wrongful  Searches  and  seizures. 

The  wrongful  search  or  seizure  of  person  or  property  is  not  an  indictable  offense 
at  common  law,  unless  force  accompanies  the  act.^ 

Search  warrant.  An  order  in  writing  in  the  name  of  the  people,  signed 
by  a  magistrate,  directed  to  a  peace  officer,  commanding  him  to  search  for  per- 
sonal property  and  bring  it  before  the  magistrate.^  (Search  Warrant :  As  Remedy 
to  Discover  Liquor,  see  Commerce,  7  Cyc.  439  note  31.  Description  of  Property 
in,  see  Lotteries,  25  Cyc.  1653  note  51.  For  Seizure  of  Gaming  Implements, 
see  Gaming,  20  Cyc.  919.    In  Internal  Revenue  Case,  see  Internal  Revenue, 

22  Cyc.  1662.    Necessity  of  Under  Liquor  Laws,  see  Intoxicating  Liquors, 

23  Cyc.  295.    See  also  Searches  and  Seizures,  ante,  p.  1265.) 


99.  McClurg  'c.  Brenton,  123  Iowa  368,  98 
N.  W.  881,  101  Am.  St.  Rep.  323,  65  L.  R.  A. 
519,  holding  that  evidence  as  to  the  conduct 
of  dogs  in  leading  a  searching  party  to  plain- 
tiff's house  is  admissible  on  the  question  of 
malice,  but  that  photographs  of  the  dogs  are 
not  competent  evidence. 

1.  See  Damages,  13  Cyc.  1  et  seq.;  Tees- 
pass. 

2.  Larthet  Forgay,  2  La.  Ann.  524,  46 
Am.  Dec.  554. 

3.  Anonymous,  Minor  (Ala.)  52,  12  Am, 
Dec.  31. 

4.  See  Damages,  13  Cyc.  Ill;  Trespass. 

5.  McClurg  V.  Brenton,  123  Iowa  368,  98 
N.  W.  881,  101  Am.  St.  Rep.  323,  05  L.  R.  A. 
519. 

A  verdict  for  two  thousand  five  hundred 
dollars  is  not  excessive  for  maliciously  caus- 
ing a  wrongful  search  of  a  woman's  premises 
and  person,  where  the  ollicer  in  searching  her 
l)erson  subjected  her  to  personal  indignities 
and  humiliation.  Doane  v.  Anderson,  15 
N.  Y.  Suppl.  459. 


6.  Simpson  v.  McCaffrey,  13  Ohio  508. 

7.  McClurg  V.  Brenton,  123  Iowa  368,  98 
N.  W.  881,  101  Am.  St.  Rep.  323,  65  L.  R.  A. 
519 

8.  Lawton  v.  Cardell,  22  Vt.  524. 

9.  State  V.  Leathers,  31  Ark.  44.  See,  gen- 
erally. Trespass. 

If  one  enters  a  private  dwelling,  without 
force,  for  the  purpose  of  making  such  search 
or  seizure  without  a  warrant,  an  indictment 
will  not  lie  in  the  absence  of  a  statute.  State 
V.  Leathers,  31  Ark.  44. 

1.  People  V.  No€lke,  1  N.  Y.  Cr.  252,  268 
[citing  Code  Cr.  Proc.  §  792]. 

It  has  also  been  defined  as  an  examina- 
tion or  inspection  by  authority  of  law  of 
one's  premises  or  person,  with  a  view  to  the 
discovery  of  stolen,  contraband,  or  illicit 
property,  or  some  evidence  of  guilt  to  be  used 
in  the  prosecution  of  a  criminal  action  for 
some  crime  or  offense  with  which  lie  is 
charged."  Newl)erry  r.  Carpenter,  107  Mich. 
567,  574,  05  N.  W.  530,  61  Am.  St.  Rep.  346, 
31  L.  R.  A.  163. 

[VII] 
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Sea  service,  in  reference  to  the  officers  of  the  United  States  navy,  service 
performed  at  sea;  under  the  orders  of  a  department;  and  in  vessels  employed  by 
authority  of  law.^ 

SEASHELLS.  The  hard,  organized  substances  forming  the  exterior  covering 
and  protection  of  certain  marine  animals.^ 

Sea-shore.  At  common  law,  all  the  ground  between  the  ordinary  high 
water  mark  and  low  water  mark ;  ^  the  land  between  high  and  low  water  mark ;  ^ 
the  space  between  ordinary  high  and  low  water  mark;  ^  the  space  of  land  between 
high  and  low  water  mark ;  ^  that  space  of  land  on  the  borders  of  the  sea  which  is 
alternately  covered  and  left  dry  by  the  rising  and  falling  of  the  tide,  or  in  other 
words,  that  space  between  high  and  low  water  mark ;  ^  that  ground  that'  is  between 
ordinary  high  water  and  low  water  mark.®  In  the  law  of  Louisiana,  that  space 
of  land  over  which  the  waters  of  the  sea  spread,  in  the  highest  water,  during  the 
winter  season.^**  In  Mexican  law,  that  part  of  the  land  covered  by  water  in  its 
greatest  ordinary  flux,  the  ports,  bays,  roadsteads,  and  gulfs,  and  the  rivers, 
although  they  may  not  be  navigable,  their  beds,  mouths,  and  the  salt  marshes.^^ 
(See  Boundaries,  5  Cyc.  892 ;  Navigable  Wateks,  29  Cyc.  285.) 

Season,  a  particular  period  of  time.*^  (Season:  Judicial  Notice  as  to 
Course  of,  see  Evidence,  16  Cyc.  855.) 


Must  be  issued  under  seal  §ee  People  v. 
Holcomb,  3  Park.  Cr.  (N.  Y.)  656,  665. 

2.  U.  S.  V.  Barnette,  165  U.  S.  174,  178, 
17  S.  Ct.  286,  41  L.  ed.  675;  U.  S.  v. 
Symonds,  120  U.  S.  46,  48,  7  S.  Ct.  411,  30 
L.  ed.  557;  McRitchie  v,  U.  S.,  23  Ct.  CI.  23, 
25. 

The  term  includes  service  performed  imder 
the  orders  of  the  navy  department  in  a  vessel 
employed,  with  authority  of  law,  in  active 
service  in  bays,  inlets,  roadsteads,  or  other 
arms  of  the  sea,  under  the  general  restric- 
tions, regulations,  and  requirements  that  are 
incident  or  peculiar  to  service  on  the  high 
seas.  U.  S.  v.  Symonds,  120  U.  S.  46,  50,  7 
S.  Ct.  411,  30  L.  ed.  557.  See  also  U.  S.  v. 
Strong,  125  U.  S.  656,  657,  8  S.  Ct.  1021,  31 
L.  ed.  823  (holding  that  the  term  includes 
services  on  a  receiving  ship  at  anchor  in  a 
harbor)  ;  McRitchie  V.  U.  S.,  23  Ct.  CI.  23, 
26 

3.  Schoenemann  v.  U.  S.,  119  Fed.  584, 
587,  56  C.  C.  A.  104,  where  it  is  said:  "And 
these  hard  bony  coverings  are  not  changed 
from  their  natural  state,  by  having  these 
animals  and  the  adventitious  and  foreign 
matter  clinging  to  them  removed." 

4.  Lapish  v.  Bangor  Bank,  8  Me.  85,  90; 
Storer  v.  Freeman,  6  Mass.  435,  439,  4  Am. 
Dec.  155,  where  it  is  said :  "  It  cannot  be 
considered  as  including  any  ground  always 
covered  by  the  sea;  for  then  it  would  have 
no  definite  limit  on  the  sea-board.  Neither 
can  it  include  any  part  of  the  upland,  for  the 
same  reason." 

5.  Blundell  v.  Catterall,  5  B.  &  Aid.  268, 
289,  24  Rev.  Rep.  353,  7  E.  C.  L.  152.  See 
also  Atty.-Gen.  v.  Chambers,  4  De  G.  M.  &  G. 
206,  217,  2  Eq.  Rep.  1195,  18  Jur.  779,  23 
L.  J.  Ch.  662,  2  Wkly.  Rep.  636,  53  Eng.  Ch. 
159,  43  Eng.  Reprint  486,  27  Eng.  L.  &  Eq. 
242. 

6.  Young  V.  Mclsaac,  18  Can.  L.  T.  Occ. 
Notes  42,  43. 

7.  Wharton  L.  Lex.  [quoted  in  Mellor  v. 
Walmesley,  [1905]  L.  R.  2  Ch.  164,  177,  74 


U  J.  Ch.  475,  93  L.  T.  Rep.  N.  S.  574,  21 
L.  T.  R.  591,  53  Wkly.  Rep.  581]. 

8.  Bouvier  L.  Diet,  [quoted  in  Church  V. 
Meeker,  34  Conn.  421,  424]. 

9.  Hale  de  Jure  Maris  [quoted  in  Mellor 
V.  Walmesley,  [1905]  L.  R.  2  Ch.  164,  177, 
74  L.  J.  Ch.  475,  93  L.  T.  Rep.  N.  S.  574,  21 
L.  T.  R.  591,  53  Wkly.  Rep.  581]. 

For  all  the  ordinary  purposes  of  a  bound- 
ary, where  the  ocean  or  a  bay,  or  other  body 
of  water  affected  by  the  flux  or  reflux  of  the 
tide  is  made  a  limit,  the  words  "  sea-shore  " 
and  "  sea,"  in  the  absence  of  any  showing  to 
the  contrary,  appear  to  be  practically  synony- 
mous. Coburn  v.  San  Mateo  County,  75  Fed. 
520,  528. 

"Sea-shore"  extends  as  far  toward  the 
land  as  the  tide  flows.  Com.  v.  Alger,  7  Cush. 
(Mass.)  53,  90. 

Does  not  include  land  overflowed  by  ex- 
traordinary tides.  Littlefield  v.  Maxwell,  31 
Me.  134,  139,  50  Am.  Dec.  653. 

10.  Minor  v.  New  Orleans,  115  La.  301, 
311,  38  So.  999;  Morgan  v.  Nagodish,  40 
La.  Ann.  246,  252,  3  So.  636. 

11.  United  Land  Assoc.  v.  Knight,  85  Cal. 
448,  482,  23  Pac.  267,  24  Pac.  818  [citing 
Hall  Mexican  Laws  448-503;  Civ.  Code 
Mexico,  art.  802]. 

12.  Century  Diet. 

The  word  is  not  limited  to  one  day,  but 

contemplates  a  longer  time.  Purdom  Naval 
Stores  Co.  v.  Knight,  129  Ga.  590,  592,  59 
S.  E.  433. 

The  meaning  of  the  term  may  be  a  ques- 
tion of  fact  for  the  jury  (Mcintosh  v.  Miner, 
53  N.  Y.  App.  Div.  240';  244,  65  N.  Y.  Suppl. 
735 )  ;  and  may  depend  upon  the  customs .  of 
the  locality  (Sarles  v.  Sharlow,  5  Dak.  100, 
37  N.  W.  748;  Myers  v.  Walker,  24  111.  133, 
134). 

During  the  coming  "season"  see  Myers  v. 
Walker,  24  111.  133,  136. 

"  During  the  season  of  the  year  1883  "  see 
Sarles  V.  Sharlow,  5  Dak  100,  37  N.  W.  748, 
750. 
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Season  ticket,  in  English  railroad  law,  a  contract  by  which  the  company 
engages  to  carry  the  holder,  free  of  any  further  charge,  for  a  specified  period 
between  certain  specified  stations.^^    (See  Excursion  Ticket,  17  Cyc.  873.) 

Sea  stores.  The  supplies  of  different  articles  provided  for  the  subsistence 
and  accommodation  of  the  ship's  crew  and  passengers;^*  the  provisions  taken 
on  board  for  the  use  of  the  passengers  and  crew,  and  not  such  articles  as  the 
anchors,  cables,  spars,  and  cordage  of  the  ship.^^ 

Seat.  As  applied  to  machinery,  the  part  on  which  another  thing  rests,  as 
a  valve  seat.^®  In  reference  to  a  stock  exchange,  a  personal  privilege  of  being 
and  remaining  a  member  of  a  voluntary  association  with  the  assent  of  the  asso- 
ciates.^^ (Seat:  County-Seat,  see  Counties,  11  Cyc.  366.  In  Board  of  Trade  or 
Stock  Exchange  —  Asset  of  Bankrupt,  see  Bankruptcy,  5  Cyc.  352 ;  Assigna- 
bility of,  see  Exchanges,  17  Cyc.  864;  Liability  to  Levy  of  Executions,  see  Exe- 
cutions, 17  Cyc.  945;  Property  in,  see  Exchanges,  17  Cyc.  863.) 

Seated  land.  Land  that  is  occupied,  cultivated,  improved,  reclaimed, 
farmed,  or  used  as  a  place  of  residence.^^ 

Seat  of  justice.  The  place  where  the  court-house  and  the  jail  and  the 
county  offices  are  located;  the  place  where  the  chancery  and  circuit  and  county 
courts  are  held,  and  where  the  county  records  are  kept;^^  the  county  seat;  the 
place  where  the  court-house  and  county  offices  are  located,  the  place  where  the 
chancery,  circuit  and  county  courts  are  held  and  where  the  county  records  are 
kept.20    (See  Counties,  11  Cyc.  366.) 

Seaworthiness.  In  maritime  law,  reasonable  fitness  for  the  voyage;  the 
sufficiency  of  the  vessel  in  materials,  construction,  equipment,  officers,  men,  and 
outfit,  for  the  trade  or  service  in  which  it  is  employed.^^  (Seaworthiness:  As 
Affecting  Amount  of  Damages  in  Suit  For  Collision,  see  Collision,  7  Cyc.  392. 
Of  Insured  Vessel  —  Breach  of  Warranty  of,  see  Marine  Insurance,  26  Cyc.  636; 
Disclosure  of  Particulars  in  Regard  to  Vessel,  see  Marine  Insurance,  26  Cyc. 
621;  Implied  Warranty  of,  see  Marine  Insurance,  26  Cyc.  644;  Presumption  of 
in  Action  For  Loss,  see  Marine  Insurance,  26  Cyc.  723.  Of  Vessel,  as  Affecting 
Rights  and  Liabilities  of  —  Owner  or  Charterer,  see  Shipping  ;  Seaman,  see 
Seamen,  ante?) 

SEC.    The  abbreviation  for    section."  ^3 

Secession.  See  Insurrection,  22  Cyc.  1451;  Religious  Societies,  34 
Cyc.  1167. 

Seclusion,    a  voluntary  confinement  or  retreat  from  social  life.^* 


13.  Saunders  n.  South  Eastern  R.  Co.,  5 
Q.  B.  D.  456,  466,  44  J.  P.  781,  49  L.  J.  Q.  B. 
761,  43  L.  T.  Rep.  N.  S.  281,  29  Wkly.  Rep. 
281. 

14.  U.  S.  i\  Hawley,  160  Fed.  734,  739. 
See  also  U.  S.  v.  Twenty-Four  Coils  of  Cord- 
age, 28  Fed.  Cas.  No.  16,566,  Baldw.  502. 

15.  U.  S.  v.  Twenty-Three  Coils  of  Cord- 
age, 28  Fed.  Cas.  No.  16,573,  Gilp.  299. 

16.  Knight  Mechanical  Diet,  [quoted  in 
Safety  Oiler  Co.  v.  Scovill  Mfg.  Co.,  110  Fed. 
203,  204]. 

17.  San  Francisco  v.  Anderson,  103  Cal.  69, 
70,  36  Pac.  1034,  42  Am.  St.  Rep.  98 ;  Lowen- 
berg  V.  Greenebaum,  99  CaL  162,  165,  33  Pac. 
794,  37  Am.  St.  Rep.  42,  21  L.  R.  A.  399. 

18.  Black  L.  Diet. 

Residence  without  cultivation,  or  cultiva- 
tion without  residence,  or  both,  constitute 
that  species  of  property  which  may  properly 
be  denominated  seated  (Kennedy  r.  Daily,  6 
Watts  (Pa.)  269,  272)  ;  hut  the  building  of 
a  cabin  on  land  as  a  shelter  for  miners, 
which  is  afterward  abandoned  and  altogether 
disappears,  and  an  occasional  digging  of  coal 


by  a  trespasser,  even  under  color  of  title,  is 
not  sufficient  to  seat  a  tract  of  land  (Stoet- 
zel  ?;.  Jackson,  105  Pa.  St.  562,  567.  See 
also  Lackawanna  Iron,  etc.,  Co.  v.  Fales,  55 
Pa.  St.  90,  98). 

19.  Ellis  V.  State,  92  Tenn.  85,  93,  20 
S.  W.  500.  See  also  Babcock  r.  Hahn,  175 
Mo.  136,  140,  75  S.  W.  93. 

20.  Bouvier  L.  Diet,  [quoted  in  Babcock  r. 
Hahn,  175  Mo.  136,  139,  75  S.  \\.  93]. 

Synonym  of  "  county-seat "  see  Babcock  r. 
Hahn,  175  Mo.  136,  139,  75  S.  W.  93.  But 
it  has  been  held  that  the  term,  as  used  in 
the  territorial  acts  of  Michigan,  does  not 
necessarily  mean  the  same  tiling  as  countv- 
seat.  Whallon  v.  Gridley,  51  Mich.  503,  5n, 
16  N.  W.  876. 

21.  The  Millie  R.  Bohannon,  64  Fed.  883, 
884. 

22.  Bouvier  L.  Diet,  [quoted  in  The  South- 
wark,  191  U.  S.  1,  8.  24  S.  Ct.  1.  48  L.  ed.  65]. 

23.  Bandow  v.  Wolven,  20  S.  D.  445,  107 
N.  W.  204. 

24.  Jurgens  r.  Ittman,  41  La.  Ann.  367, 
373,  16  So.  952. 
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Second,  a  term  which,  when  added  to  the  name  of  a  person,  distinguishes 
him  from  an  older  person  of  the  same  name.^^    (See  Junior,  24  Cyc.  79.) 

Secondary.    Not  primary;  subordinate. 26    (See  Primary,  31  Cyc.  1172.) 

SECOND  COUSINS.  Persons  having  the  same  great  grandfathers  and  great 
grandmothers ;  "  a  term  said  to  include  those  only  who  have  either  the  same 
great  grandfather  or  the  same  great  grandmother.^^  (See  Cousins,  11  Cyc.  1020; 
Cousins  German,  11  Cyc.  1021;  First  Cousin,  19  Cyc.  984.) 

Second-hand  goods,  a  term  said  to  be  broad  enough  to  include  second- 
hand furniture." 

Second-hand  machinery.  Such  machinery  as  has  been  previously  used 
by  another  person.^^ 

Second-hand  store,  a  term  which,  if  not  qualified  or  hmited,  would 
include  any  store  in  which  any  kind  of  second-hand  goods  are  dealt  in,^^  (Second- 
Hand  Store:  As  Subject  of  License  or  Special  Tax,  see  Licenses,  25  Cyc.  614. 
Pawnshops,  see  Pawnbrokers,  30  Cyc.  1163.) 

Second  mortgage,  a  mortgage  without  intervening  Hens  between  it  and 
the  first.^2  (See,  generally.  Chattel  Mortgages,  6  Cyc.  980;  Mortgages,  27 
Cyc.  916.) 

SECOND  TRIAL.    See  New  Trial,  29  Cyc.  707. 

Secrecy.  As  used  to  describe  the  circumstances  of  the  execution  of  a  con- 
veyance to  one  in  a  position  of  trust  or  confidence,  a  term  usually  applied  to  active 
efforts  by  the  beneficiary  to  exclude  persons  whose  presence  would  have  been 
natural,  not  a  mere  absence  of  such  proclamation  as  is  not  usual  with  those  freely 
making  conveyances.^^  (Secrecy:  As  Badge  of  Fraud,  see  Fraudulent  Convey- 
ances, 20  Cyc.  447.  As  Element  of  Offense  of  Kidnapping,  see  Kidnapping, 
24  Cyc.  789  note  22.  As  Evidence  of  Fraud  in  Conveyances,  see  Fraudulent 
Conveyances,  20  Cyc.  593.  Of  Ballot,  see  Elections,  15  Cyc.  423.  Whether 
Showing  Fraud,  Determination  of  Question,  see  Fraudulent  Conveyances,  20 
Cyc.  807.) 

Secret.    As  an  adjective,  hidden;  concealed.    As  a  noun,  something  studi- 


Distinguished  from  "  reclusion  "  see  Phelps 
r.  Reinach,  38  La.  Ann.  547^  551. 

25.  Cobb  f.  Lucas,  15  Pick.  (Mass.)  7,  9, 
comparing  the  term  "  junior." 

26.  Webster  Int.  Diet. 

"Secondary  battery"  is  a  battery  which 
has  no  original  power  of  developing  a  cur- 
rent of  electricity,  and  is  active  only  when 
rendered  so  by  sending  a  current,  elsewhere 
generated,  through,  it.  Brush  Electric  Co.  v. 
Milford,  etc.,  St.  R.  Co.,  58  Fed.  387,  388, 
where  the  term  is  distinguished  from  "  pri- 
mary battery."  Electrical  Accumulator  Co. 
v.  Brush  Electric  Co.,  52  Fed.  130,  131,  2 
C.  C.  A.  682. 

"Secondary  easement"  see  Easements,  14 
Cyc.  1203. 

"Secondary  evidence"  see  Evidence,  17 
Cyc.  465. 

"  Secondary  franchise  "  see  Corporations, 
10  Cyc.  1327. 

"Secondary  invention"  is  an  invention 
which  performs  a  function  previously  per- 
formed, but  in  a  substantially  different  way. 
Western  Electric  Co,  v.  Robertson,  142  Fed. 
471,  477,  73  C.  C.  A.  587. 

27.  In  re  Parker,  15  Ch.  D.  528,  538,  49 
L,  J.  Ch.  587,  43  L.  T.  Rep.  N.  S.  115,  28 
Wkly.  Rep.  823,  where  it  is  said  that  the 
term  has  a  well-known  definite  meaning. 
See  also  In  re  Parker,  17  Ch.  D.  262,  264, 
50  L.  J.  Ch.  639,  44  L.  T.  Rep.  N.  S.  885, 
29  Wkly.  Rep.  855. 


28.  Bridgnorth  f.  Collins,  15  Sim.  538,  541, 
38  Eng.  Ch.  536,  60  Eng.  Reprint  727. 

"  The  child  of  a  first  cousin  is  a  first  cousin 
once  removed  to  his  father's  (or  mother's) 
cousin.  So  the  child  of  a  second  cousin  is 
a  second  cousin  once  removed  to  his  father's 
( or  mother's  cousin ) .  But  the  child  of  a 
first  cousin  is  sometimes  loosely  called  a 
second  cousin  to  his  father's  (or  mother's) 
cousin."  People  v.  Clark,  62  Hun  (N.  Y.) 
84,  85,  16  N.  Y.  Suppl.  473,  695. 

It  is  said  to  be  very  common  for  persons 
to  call  the  children  of  their  first  cousins 
their  second  cousins.  Slade  v.  Fooks,  2  Jur. 
961,  8  L.  J.  Ch.  41,  9  Sim.  386,  16  Eng.  Ch. 
386,  59  Eng.  Reprint  406. 

29.  State  ^.  Segel,  60  Minn.  507,  508,  62 
N.  W.  1134. 

"  Dealers  in  second-hand  goods,"  wares,  or 
merchandise  as  not  including  a  person  en- 
gaged in  buying  and  selling  old  books  see 
Eastman  v.  Chicago,  79  111.  178,  179. 

30.  Maxwell  Bastrop  Mfg.  Co.,  77  Tex. 
233,  237,  14  S.  W.  35. 

31.  Duluth  v.  Bloom,  55  Minn.  97,  100, 
56  N.  W.  580,  21  L.  R.  A.  689,  where  it  is 
said :  "  Every  junk  shop  is  a  secondhand 
store,  but  not  every  secondhand  store  is  a 
junk  shop."  See  also  Chicago  v.  Rein- 
schreiber,  121  111.  App.  114,  119. 

32.  Green's  Appeal,  97  Pa.  St.  342,  347. 

33.  Vance  f.  Davis,  118  Wis.  548,  553,  95 
K  W.  939. 
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ously  concealed;  a  thing  kept  from  general  knowledge;  what  is  not  revealed,  or 
not  to  be  revealed.^^  (Secret:  Assault,  see  Homicide,  21  Cyc.  779  note  45.  Part- 
ner, see  Partnership,  30  Cyc.  397.  Society  —  Privileged  Communications  Between 
Members  in  Furtherance  of  Common  Interest,  see  Libel  and  Slander,  25  Cyc. 
398;  Privileged  Communications  For  Discipline  by,  see  Libel  and  Slander,  25 
Cyc.  411;  Records  as  Evidence,  see  Evidence,  17  Cyc.  405;  Right  of  College 
Student  to  Join,  see  Colleges  and  Universities,  7  Cyc.  289  note  30.  Trust, 
see  Fraudulent  Conveyances,  20  Cyc.  562.) 

Secretary,    a  person  employed  to  write  orders,  letters,  despatches,  public 
or  private  papers,  records,  and  the  like;  an  official  scribe,  amanuensis,  or  writer; 
an  official  scribe,  amanuensis,  or  writer;  a  person  employed  to  write  orders,  rec- 
ords, and  the  like;    one  of  the  general  managing  agents  of  a  corporation.^^ 

SECRETARY  OF  THE  INTERIOR.    See  United  States. 

Secretary  of  the  navy.    See  United  States. 

Secretary  of  the  treasury.    See  United  States. 

Secretary  of  war.    See  United  States. 

Secret  assault.    See  Homicide,  21  Cyc.  779  note  45. 

SECRETE.  To  hide;  to  conceal;  to  remove  from  the  observation  or  knowledge 
of  others.^^ 

SECRET  PARTNER.    See  Partnership,  30  Cyc.  397. 

Secret  trust.    See  Fraudulent  Conveyances,  20  Cyc.  562. 

Sect.  A  body  of  Christians  cut  off  or  separated  from  the  rest,  who  live  apart, 
and  by  themselves,  having  a  form  of  church  government,  discipline  and  worship 
different  from  others,  and  especially  from  those  from  whom  they  separated,  and 
who  thus  form  a  distinct  sect,  section  or  society,  acquire  a  name  or  denomination;^^ 
a  body  of  persons  distinguished  by  peculiarities  of  faith  and  practice  from  other 
bodies  adhering  to  the  same  general  system ;  specifically,  the  adherents  collectively 
of  a  particular  creed  or  confession;  a  denomination;  communion. (See,  gen- 
erally, Religious  Societies,  34  Cyc.  1112.) 

SECTA  EST  PUGNA  CIVILIS,  SICUT  ACTORES  ARMANTUR  ACTIONIBUS,  ET 
QUASI  ACCINGUNTUR  GLADIIS,  ITA  REI  (E  CONTRA)  MUNIUNTUR  EXCEP- 
TIONIBUS,  ET  DEFENDUNTUR  QUASI  CLYPEIS.  A  maxim  meaning  A  suit  is  a 
civil  battle,  as  the  plaintiffs  are  armed  with  actions  and  as  it  were  girt  with  swords, 
so  on  the  other  hand  the  defendants  are  fortified  with  pleas,  and  defended  as  it 
were  by  shields." 

SECTA  QUiE  SCRIPTO  NITITUR  A  SCRIPTO  VARIARI  NON  DEBET.    A  maxim 
meaning  "  A  suit  which  relies  upon  a  writing  ought  not  to  vary  from  the  writing." 
Sectarian.    Pertaining  to  a  sect  or  sects;  peculiar  to  a  sect;  bigotedly 


34.  Webster  Diet,  [quoted  in  Ritchie  v. 
Richards,  14  Utah  345,  373,  47  Pac.  670]. 

35.  Webster  Diet,  [quoted  in  State  v.  Cur- 
rie,  3  N.  D.  310,  315,  55  N.  W.  858]. 

36.  Webster  Diet,  [quoted  in  Griffin  v. 
Corydon,  44  S.  W.  629,  19  Ky.  L.  Rep.  1872]. 

As  applied  to  subordinate  ministerial  func- 
tionaries, the  term  is  by  popular  usage  syn- 
onymous with  "  clerk."  State  v.  Currie,  3 
N.  D.  310,  315,  55  N.  W.  858.  See  also  Grif- 
fin V.  Corydon,  44  S.  W.  629,  19  Ky.  L.  Rep. 
1872. 

"Secretary  of  internal  affairs"  see  Good- 
year V.  Brown,  155  Pa.  St.  514,  519,  26  Atl. 
665,  35  Am.  St.  Rep.  903,  20  L.  R.  A.  838. 

37.  Hastings  v.  Brooklyn  L.  Ins.  Co.,  138 
N.  Y.  473,  479,  34  N.  E.  289;  Hanover  Nat. 
Bank  v.  American  Dock,  etc.,  Co.,  75  Hun 
(N.  Y.)  55,  60,  26  N.  Y.  Suppl.  1055. 

38.  Webster  Diet,  [quoted  in  Pearre  v. 
Hawkins,  62  Tex.  434,  435]. 

Synonym  of  "  conceal "  see  Dale  County  v. 
Gunter,  46  Ala.  118,  142. 

LSI] 


Under  a  statute  making  the  "secreting" 
of  public  records  an  offense,  the  mere  inac- 
tion on  defendant's  part,  when  it  is  his  duty 
as  secretary  of  the  senate  to  transmit  the 
bill  secreted  to  the  other  branch  of  the  as- 
sembly, where  he  purposely  withholds  it, 
whether  by  putting  it  in  his  desk  or  other- 
wise withholding,  and  purposely  refrains 
from  transmitting  it  as  required,  constitutes 
a  secretion  of  the  bill.  State  v.  Bloor,  20 
Mont.  574,  580,  52  Pac.  611. 

39.  Muzzy  v.  Wilkins,  Smith  (N.  H.)  1, 
20. 

40.  Standard  Diet,  [quoted  in  Stevenson  v. 
Hanyon,  7  Pa.  Dist.  585,  590]. 

The  term  embraces  a  company  of  persons 
denominated  "  shakers."  Lawrence  v.  Fletcher. 
8  Mete.  (Mass.)  153,  162. 

41.  Bouvier  L.  Diet,  [citing  Bracton  339?)]. 
Applied  in  Roll  r.  Osborn,' Hob.  20,  21,  80 

Eng.  Reprint  171. 

42.  Peloubet  Leg.  Max.  [citing  Jenkins 
Cent.  65]. 
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attached  to  the  tenets  and  interests  of  a  denomination;  one  of  a  party  in  religion 
which  has  separated  itself  from  the  established  church,  or  which  holds  tenets 
different  from  those  of  the  prevailing  denomination  in  a  kingdom  or  state.  (See 
Schools  and  School-Districts,  ante^ 

Sectarianism,  a  term  which  is  held  to  include  adherence  to  a  distinct 
political  party  as  much  as  to  a  separate  religious  sect.**    (See  Sect,  anie,  p.  1281.) 

Section,  in  books  and  writings,  a  distinct  part  or  portion;  the  subdivision 
of  a  chapter ;  the  division  of  a  law  or  other  writing  or  instrument ;  a  part  sepa- 
rated from  the  rest;  a  division;  a  portion;  a  distinct  part  or  portion  of  a  book 
or  writing;  the  subdivision  of  a  chapter,  the  division  of  law  or  other  writing; 
a  paragraph;  an  article.*^ 

SECTION  HAND.    See  Master  and  Servant,  26  Cyc.  1373. 

Secular.  Temporal,  pertaining  to  temporal  things,  things  of  this  world 
worldly;  also,  opposed  to  spiritual,  holy.*^ 

SECUNDUM  ALLEGATA  ET  PROBATA.  Literally  According  to  what  is 
alleged  and  proved;  according  to  the  allegations  and  proofs."  A  fundamental 
rule  in  the  administration  of  justice.*® 

SECUNDUM  FORMAM  CHARTS.  Literally  ''According  to  the  form  of  the 
charter,  (deed.) 

SECUNDUM  NATURAM  EST  COMMODA  CUJUSQUE  REI  EUM  SEQUI,  QUEM 
SEQUNTUR  INCOMMODA.  A  maxim  meaning  ''  It  is  according  to  nature  that 
the  advantages  of  anything  should  attach  to  him  to  whom  the  disadvantages 
attach."  ^1 

SECUNDUM  SUBJECTAM  MATERIAM.  Literally  According  to  the  subject- 
matter."  ^2 


43.  Webster  Diet,  [quoted  in  State  V.  Hal- 
lock,  16  Nebr.  373,  385]. 

The  term  is  applicable  to  the  doctrine  of  a 
particular  religious  sect,  which  is  not  com- 
mon to  all  others.  State  v.  Dist.  Bd.  of 
School-Dist.  No.  8,  76  Wis.  177,  193,  44 
N.  W.  967,  20  Am.  St.  Rep.  41,  7  L.  R.  A.  330. 

The  term  does  not  include  any  form  of 
prayer  not  authorized  by  a  particular  church. 
Hackett  v.  Brooksville  Graded  School  Dist., 
120  Ky.  608,  615,  87  S.  W.  792,  117  Am.  St. 
Rep.  599,  69  L.  R.  A.  592. 

"Sectarian  instruction"  see  State  v.  Dist. 
Bd.  of  School  Dist.  No.  8,  76  Wis.  177,  193, 
44  N.  W.  967,  20  Am.  St.  Rep.  41,  7  L.  R.  A. 
330. 

44.  State  v.  St.  Louis  Pub.  Schools,  134 
Mo.  296,  310,  35  S.  W.  617,  56  Am.  St.  Rep. 
503. 

45.  Webster  Diet,  [quoted  in  Alfrey  v.  Col- 
bert, 7  Indian  Terr.  338,  104  S.  W.  638,  646]. 

In  laws  a  section  is  sometimes  called  a 
paragraph  or  article.  Webster  Diet,  [quoted 
in  Alfrev  v.  Colbert,  7  Indian  Terr.  338,  104 
S.  W.  638,  646]. 

46.  Webster  Diet,  [quoted  in  State  v.  Bab- 
cock,  23  Nebr.  128,  133,  36  N.  W.  348]. 

The  character  §  is  often  used  to  denote 
such  a  division.  Webster  Diet,  [quoted  in 
State  r.  Babcock,  23  Nebr.  128,  133,  36 
N.  W.  348]. 

Construed  to  mean  "  provision "  see  U.  S. 
V.  Healev,  160  U.  S.  136,  144,  16  S.  Ct.  247, 
40  L  ed.  369. 

Meaning  "  subdivision  or  subsection "  see 
In  re  Dassler,  35  Kan.  678,  683,  12  Pac.  130. 

"  Section  of  a  street "  proposed  to  be  im- 
proved cannot  mean  any  arbitrary  and  uni- 
form length  of  street,  like  a  block  or  half 


mile,  but  must  refer  to  a  portion  of  a  street 
proposed  to  be  improved.  Matter  of  Widen- 
ing Washington  Street,  14  N.  Y.  Suppl.  470, 
471. 

47.  Richardson  English  Diet,  [quoted  in 
Allen  V.  Deming,  14  N.  H.  133,  139,  40  Am. 
Dec.  179]. 

48.  Black  L.  Diet. 

49.  Gordon  v.  Ellenville,  etc.,  R.  Co.,  119 
N.  Y.  App.  Div.  797,  801,  104  N.  Y.  Suppl. 
702. 

The  rule  adapts  itself  to  every  jurisdiction 
and  to  every  civil  action.  Young  v.  Miller, 
10  Ohio  85,  88.  See  also  Nashville,  etc.,  R. 
Co.  V.  Woods,  155  Ala.  263,  265,  46  So.  561 ; 
Furst  V.  Zucker,  125  N.  Y.  App.  Div.  591, 
110  N.  Y.  Suppl.  63;  Willey  v.  Greenfield,  64 
N.  Y.  App.  Div.  220,  223,  71  N.  Y.  Suppl. 
1046;  Fox  V.  Davidson,  36  N.  Y.  App.  Div. 
159,  163,  55  N.  Y.  Suppl.  524;  Matter  of 
Fleming,  5  N.  Y.  App.  Div.  190,  193,  39 
N.  Y.  Suppl.  156;  Beecher  v.  Shuback,  1 
N.  Y.  App.  Div.  359,  363,  37  N.  Y. 
Suppl.  325;  Ballou  V.  Parsons,  11  Hun 
(N.  Y.)  602,  606;  Hackley  v.  Draper,  4 
Thomps.  &  C.  (N.  Y.)  614,  627;  Lawton  v. 
Goodrich,  4  Silv.  Sup.  (N.  Y.)  24,  27,  7 
N.  Y.  Suppl.  76;  Rust  v.  Hauselt,  46  N.  Y. 
Super.  Ct.  38,  45;  Howe  v.  Woolsey,  7  Misc. 
(N.  Y.)  33,  35,  27  N.  Y.  Suppl.  377;  Hecht 
V.  Brandus,  4  Misc.  (N.  Y.)  58,  60,  23  N.  Y. 
Suppl  1004;  Dille  v.  Woods,  14  Ohio  122, 
126;  McArthur  v.  Phoebus,  2  Ohio  415,  424; 
Lage  V.  Mackenson,  40  U.  C.  Q.  B.  388,  396; 
Gardner  v.  Stoddard,  Draper  (U.  C.)  94,  105. 

50.  Black  L.  Diet.  See  also  Nolan  v.  Fox, 
15  U.  C.  C.  P.  565,  575. 

51.  Black  L.  Diet,  [citing  Dig.  50,  17,  lOJ. 

52.  Black  L.  Diet.    See  also  Gannon  v.  Mc- 
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Secure.    To  make  safe;  to  protect  from  danger;  to  make  certain;  to  insure; 
to  enclose  effectually;^^  to  protect;  insure;  save,  ascertain,  etc. ;^^  to  procure; 
to  get  possession  of;  to  make  one's  self  secure  of;  to  acquire  certainly;     to  make 
certain;  to  put  beyond  hazard." 

SECURITAS  LEGATORUM  UTILITATI  PCEN^  PREPONDERAT.  a  maxim 
meaning    The  safety  of  ambassadors  outweighs  the  expediency  of  punishment." 

Securities.  Written  assurances  for  the  return  or  payment  of  money;  evi- 
dences of  indebtedness.^^    (Securities:  As  Separate  Property  of  Married  Woman, 


Guire,  22  N.  Y.  App.  Div.  43,  51,  47  N.  Y. 
Suppl.  870. 

53.  Com.  f.  Delamater,  13  Pa.  Co.  Ct.  152, 
155. 

May  be  used  in  the  sense  of  "  paying "  see 
Partlow  V.  Swigart,  90  Mich.  61,  65,  51  N.  W. 
270. 

54.  Wheaton  Peters,  8  Pet.  (U.  S.)  591, 
660,  8  L.  ed.  1055. 

One  of  the  ordinary  meanings  of  the  word 

is  "guard"  or  "protect."  State  Bd.  of 
Health  v.  Diamond  Mills  Paper  Co.,  63  N.  J. 
Eq.  Ill,  113,  51  Atl.  1019. 

55.  Anderson  L.  Diet,  [quoted  in  State  t;. 
Haun,  7  Kan.  App.  509,  54  Pac.  130,  132]. 

May  be  used  in  the  sense  of  "  purchase " 
see  Tukey  v.  Omaha,  54  Nebr.  370,  375,  74 
N.  W.  613,  69  Am.  St.  Rep.  711. 

The  term  "  secures,"  when  used  in  its  popu- 
lar signification,  is  not  equivalent  to  pay- 
ment in  money,  but  implies  something  given 
and  received  by  means  of  which  payment 
may  at  some  future  time  be  procured  or  com- 
pelled. Foot  V.  Webb,  59  Barb.  (N.  Y.)  38, 
52. 

56.  Webster  Diet,  [.quoted  in  Venable  V. 
Riley-Grant  Co.,  117  Ga.  127,  130,  43  S.  E. 
428]. 

Synonymous  with :  "  Obtain  "  and  "  give  " 
see  Century  Diet,  [quoted  in  State  v.  Haun, 
7  Kan.  App.  509,  54  Pac.  130,  132].  "Get," 
"  obtain,"  and  "  attain  "  see  Standard  Diet. 
[quoted  in  State  v.  Haun,  7  Kan.  App.  509, 
54  Pac.  130,  132]. 

57.  Worcester  Diet,  [quoted  in  Huck  v. 
Gaylord,  50  Tex.  578,  582].  See  also  Jen- 
nings V.  Davis,  31  Conn.  134,  140. 

In  an  agreement  providing  for  a  certain 
rate  of  commission  upon  goods  from  which 
a  certain  per  cent  profit  is  secured,  the  word 
"  secured  "  means  that  which  is  presently  re- 
duced to  possession  or  that  of  which  pay- 
ment is  made  sure.  Allen  v.  Armstrong,  58 
N.  Y.  App.  Div.  427,  429,  68  N.  Y.  Suppl. 
1079. 

In  the  by-laws  of  a  home  for  aged  persons 

providing  for  the  payment  of  interest  on 
moneys  "  secured "  to  the  home  by  persons 
entering,  the  term  "  secured  "  does  not  mean 
"  assigned  "  or  "  conveyed  "  or  "  transferred," 
and  does  not  literally  mean  anything  more 
than  obtaining  the  interest  of  the  property 
during  the  time  of  membership.  In  re 
Maull,  186  Pa.  St.  477,  484,  40  Atl.  1010. 

In  the  federal  constitution  giving  congress 
power  to  promote  the  progress  of  science, 
etc.,  by  securing  for  limited  times  to  authors 
and  inventors  the  exclusive  right  to  their  re- 
spective writing  and  discoveries,  the  term 
'*  securing "  has  reference  to  future  rights 


and  not  to  rights  already  in  existence. 
Wheaton  v.  Peters,  8  Pet.  (U.  S.)  591,  660, 
8  L.  ed.  1055. 

In  the  Greater  New  York  Charter,  reserv- 
ing rights  and  privileges  secured  under  the 
provisions  of  the  act,  "  secured  "  implies  not 
rights  and  privileges  created  and  conferred 
by  the  charter  but  secured,  that  is,  con- 
firmed; made  fast  and  safe — by  it  to  those 
entitled  thereto.  In  other  words  it  implies 
rights  and  privileges  conferred  by  some  other 
act  and  secured  to  the  beneficiaries  by  this 
one.  ITurst  v.  New  York,  55  ]!^.  Y.  App. 
Div.  68,  72,  67  N.  Y.  Suppl.  84. 

"'Secured'  is  not  a  word  of  description; 
it  implies  an  act.  A  creditor  who  takes  a 
note  for  his  debt  is  never  understood  to  be 
a  secured  creditor.  A  bond,  which  carries 
nothing  more  than  a  promise  to  pay,  is  no 
more  a  seeuritv  than  a  promissory  note." 
Stickel  V.  Atwood,  25  R.  I.  456,  461,  56  Atl. 
687. 

Implies  the  actual  giving  of  security  see 
Pennel  v.  Rhodes,  9  Q.  B.  114,  130,  58 
E.  C.  L.  114. 

58.  Morgan  Leg.  Max.  [citing  Tayler  L. 
Gloss.]. 

59.  Bouvier  L.  Diet,  [quoted  in  Whitely  v. 
Arbogast,  17  Ohio  S.  &  C.  PI.  Dec.  569,  574]. 

The  word  is  widely  used  as  a  synonym  of 
"investments.'^'  In  re  Gent,  [1905]  1  Ch. 
386,  389,  74  L.  J.  Ch.  333,  92  L.  T.  Rep. 
N.  S.  356,  53  Wkly.  Rep.  330;  In  re  Rayner, 
[1904]  1  Ch.  176,  189,  73  L.  J.  Ch.  Ill,  89 
L.  T.  Rep.  N.  S.  681,  52  Wkly.  Rep.  273. 

In  common  commercial  parlance  the  term 
is  understood  to  refer  to  live  and  negotiable 
commercial  obligations,  or  such  negotiable 
obligations  as  state,  county,  government,  and 
municipal  bonds,  and  other  obligations  con- 
sidered generally  as  safe  or  secure,  and 
would  not  generally  be  understood  to  refer 
to  or  include  judgments.  Mace  v.  Buchanan, 
(Tenn.  Ch.  App.  1899)  52  S.  W.  505,  507. 

It  includes  bills  of  exchange,  bonds  for  the 
payment  of  money,  and  promissory  notes. 
Jennings  v.  Davis,  31  Conn.  134,  139.  See 
also  Bank  of  Commerce  r.  Hart,  37  Nebr. 
197,  202,  55  N.  W.  631,  40  Am.  St.  Rep. 
479,  20  L.  R.  A.  780.  The  term  embraces 
"  promissory  notes."  Wagner  v.  Scherer,  89 
N.  Y.  App.  Div.  202,  203,  85  N.  Y.  Suppl. 
894. 

In  its  broadest  sense  the  term  embraces 

bonds,  certificates  of  stock,  and  otlior  evi- 
dence of  debt  or  propertv.  Thaver  r. 
Wathen,  17  Tex.  Civ.  App.  382,  391,  44  S.  W. 
906.  See  also  Duncan  v.  Marvland  Sav. 
Inst.,  10  Gill  &  J.  (Md.)  299,  308.  When 
not   including   "certificates   of   stock"  see 
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see  Husband  and  Wife,  21  Cyc.  1382.  Deposits  of  by  —  Foreign  Corporation, 
see  Foreign  Corporations,  19  Cyc.  1258;  Insurance  Companies,  see  Insurance, 
22  Cyc.  1388.  Duty  to  Disclose  or  Ascertain  Authority  of  Agent  as  to,  see  Prin- 
cipal and  Agent,  31  Cyc.  1577  note  6.  Effect  of  Change  or  Substitution  of,  see 
Mortgages,  27  Cyc.  1413.  Effect  of  Composition  With  Creditors  on  Collateral, 
see  Compositions  With  Creditors,  8  Cyc.  459.  Effect  of  Sale  on  Account  Stated, 
see  Accounts  and  Accounting,  1  Cyc.  388.  Effect  of  Usury  on,  see  Usury. 
Exemption  of  From  Taxation,  see  Taxation.  For  Gambling  Consideration,  see 
Gaming,  20  Cyc.  935.  Issued  in  Aid  of  Railroad  —  Liability  For  Interest  on, 
see  Railroads,  33  Cyc.  83;  Payment  of  or  Redemption  of,  see  Railroads,  33 
Cyc.  110;  Sales  of,  see  Railroads,  33  Cyc.  83.  Liability  to  Taxation,  see  Taxa- 
tion. Marshaling  Assets  and  Securities,  see  Marshaling  Assets  and  Securi- 
ties, 26  Cyc.  927.  Measure  of  Damages  For  Breach  of  Contract  to  Deliver,  see 
Damages,  13  Cyc.  169.  Misapplication,  Release,  or  Loss  of  as  Discharged  of 
Surety,  see  Principal  and  Surety,  32  Cyc.  216,  221.  Mode  of  Assessing,  see 
Taxation.  Of  County,  see  Counties,  11  Cyc.  502.  Of  District  of  Columbia, 
see  District  of  Columbia,  14  Cyc.  536.  Of  Municipality  —  In  General,  see 
Municipal  Corporations,  28  Cyc.  1575;  Collection  of  Tax  on,  see  Municipal 
Corporations,  28  Cyc.  1680;  Legislative  Control  Over,  see  Municipal  Corpora- 
tions, 28  Cyc.  312.  Of  Railroad  Company,  see  Railroads,  33  Cyc.  442.  Of 
State,  see  States.  Of  Street  Railroad  Company,  see  Street  Railroads.  Of 
Territory,  see  Territories.  '  Of  Town,  see  Towns.  Of  United  States,  see  United 
States.  Operation  and  Effect  of  Consolidation  of  Railroads  as  to,  see  Rail- 
roads, 33  Cyc.  431.  Payment  of  Debt  —  In  Confederate  Securities,  see  Pay- 
ment, 30  Cyc.  1215;  In  Depreciated  Securities,  see  Payment,  30  Cyc.  1218;  In 
Municipal  Securities,  see  Payment,  30  Cyc.  1193.  Place  of  Taxation  of,  see 
Taxation.  Possession  of,  as  Defense  in  Action  Against  Maker  of  Negotiable 
Instrument,  see  Commercial  Paper,  8  Cyc.  246.  Power  of  County  Treasurer 
to  Take,  see  Counties,  11  Cyc.  438.  Power  of  State  to  Tax  United  States  Securi- 
ties, see  Taxation.  Powers  of  —  Agent  as  to  Release  of,  see  Principal  and 
Agent,  31  Cyc.  1388;  Corporation  to  Take,  see  Corporations,  10  Cyc.  1106; 
National  Bank  to  Take,  see  Banks  and  Banking,  5  Cyc.  590;  Railroad  Company 
to  Acquire  and  Transfer,  see  Railroads,  33  Cyc.  442.  Presumption  of  Author- 
ity of  Agent  to  Collect,  see  Principal  and  Agent,  31  Cyc.  1370.  Purchase  and 
Sale  of  by  Bank,  see  Banks  and  Banking,  5  Cyc.  491.  Resorting  to  Other 
Securities  as  Due  Diligence  in  Fixing  Liability  of  Guarantor,  see  Guaranty,  20 
Cyc.  1457.  Right  —  Of  Indemnitor  to  Return  of  on  Fulfilment  of  Contract 
of  Indemnity,  see  Indemnity,  22  Cyc.  95;  Of  Surety  to  Compel  Recourse  by 
Creditor  to  Other  Securities,  see  Principal  and  Surety,  32  Cyc.  97 ;  To  Collateral 
Securities  on  Assignment  of  Mortgage  or  Debt,  see  Mortgages,  27  Cyc.  1298. 
Rights  and  Liabilities  of  Purchasers  at  Sale  Under  Foreclosure  of  Mortgages  or 
Liens  on  Railroad  as  to,  see  Railroads.  Sale  by  Executor  or  Administrator, 
see  Executors  and  Administrators,  18  Cyc.  358.  Specific  Bequest,  see  Wills. 
Subrogation  of  Insurer  to  Securities  of  Insured  Mortgagee  or  Lien-Holder,  see 
Fire  Insurance,  19  Cyc.  895.  Taking  of  New  Securities  by  Holder  of  Commer- 
cial Paper,  see  Commercial  Paper,  7  Cyc.  891.) 

Security.    That  which  makes  secure  or  certain;^®  that  which  renders  a 


Bank  of  Commerce  v.  Hart,  37  Nebr.  197, 
202,  55  N.  W.  631,  40  Am.  St.  Rep.  479,  20 
L.  R.  A.  780. 

Gold  and  silver  certificates  and  notes  of  the 
United  States  are  "  securities  "  of  the  United 
States,  circulating  as  money,  within  the  rule 
exempting  from  taxation  by  the  state's  bonds 
and  obligations  dependent  on  the  credit  of 
its  promise,  issued  by  the  United  States, 
except  by  permission.  Howard  Sav.  Inst.  v. 
Newark,  63  N.  J.  L.  547,  549,  44  Atl.  654. 


Real  estate  and  mortgages  of  an  insolvent 
do  not  partake  of  the  nature  of  securities, 
as  the  term  is  naturally  understood.  People 
v.  Mercantile  Credit  Guaranty  Co.,  35  Misc. 
(N.  Y.)  755,  761,  72  N.  Y.  Suppl.  373.  The 
term  does  not  include  land.  Pratt  v.  Wor- 
rell, 66  N.  J.  Eq.  194,  201,  57  Atl.  450. 

60.  Storm  Waddell,  2  Sandf.  Ch.  (N.  Y.) 
494,  506,  where  it  is  said :  "  In  its  proper 
use  it  relates  to  pecuniary  matters;  and  of- 
ten consists  of  a  promise  of  right  not  at- 
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matter  sure ;  an  instrument  which  renders  certain  the  performance  of  a  contract ; 
anything  given  as  a  pledge  or  caution;  ®^  something  which  makes  the  enjoyment 
or  enforcement  of  a  right  more  secure  or  certain ;  ^  anything  that  makes  money 
more  assured  in  its  payment,  or  more  readily  recoverable ;  safety ;  certainty ; 
anything  given  or  deposited  to  secure  the  payment  of  a  debt,  or  the  performance 
of  a  contract ;  ^  something  to  be  given  or  deposited  to  make  certain  the  fulfil- 
ment of  an  obligation,  the  observance  of  a  provision  or  the  payment  of  a  debt ; 
an  evidence  of  debt  or  of  property,  as  a  bond,  a  certificate  of  stock,  and  the  like.®^ 
(Security :  In  General,  see  Bail,  5  Cyc.  1 ;  Bonds,  5  Cyc.  721 ;  Chattel  Mortgages, 
6  Cyc.  980;  Indemnity,  22  Cyc.  78;  Liens,  25  Cyc.  655;  Maritime  Liens,  26 
Cyc.  743;  Mechanics'  Liens,  27  Cyc.  1;  Mortgages,  27  Cyc.  916;  Principal 
and  Surety,  32  Cyc.  1.  Acceptance  of,  as  Waiver  of  Entry  or  Foreclosure  of 
Mortgage  For  Condition  Broken,  see  Mortgages,  27  Cj'-c.  1444.  Additional 
on  Attachment  Bond,  see  Attachment,  4  Cyc.  532.  Application  —  Of  Collateral 
to  Payment  of  Debt,  see  Payment,  30  Cyc.  1193;  Of  Other  Security  as  Condi- 
tion Precedent  to  Action  Against  Guarantor,  see  Guaranty,  20  Cyc.  1457.  As 
Affecting  Right  to  Maritime  Lien,  see  Maritime  Liens,  26  Cyc.  796.  As  Condi- 
tion to  Filing  Cross  Libel  in  Admiralty,  see  Admiralty,  1  Cyc.  865.  Assign- 
ment —  For,  see  Assignments,  4  Cyc.  65 ;  Of  as  Transferring  Debt,  see  Assign- 
ments, 4  Cyc.  72 ;  Of  Debt  as  Transferring,  see  Assignments,  4  Cyc.  69 ;  Of  Judg- 
ments as,  see  Judgments,  23  Cyc.  1418;  Of  Partnership  Property  as  by  Individual 
Partner,  see  Partnership,  30  Cyc.  497;  Or  Transfer  of  Partner's  Interest  as,  see 
Partnership,  30  Cyc.  498.  As  Waiver  of  Lien,  see  Liens,  25  Cyc.  675.  Author- 
ity of  Attorney  to  Accept  For  Client,  see  Attorney  and  Client,  4  Cyc.  945. 
Averments  as  to  in  Affidavit  For  Attachment,  see  Attachment,  4  Cyc.  514. 


tended  with  possession  of  the  thing  upon 
which  it  reposes." 

"A  security  on  property  is  where  a  right 
over  property  exists,  by  virtue  of  which  the 
enforcement  of  a  liability  or  promise  is 
facilitated,  or  made  more  certain."  Rapelje 
&  L.  L.  Diet.  Yquoted  in  Stewart  First  Nat. 
Bank  v.  Hollingsworth,  78  Iowa  575,  580,  43 
N.  W.  536,  6  L.  R.  A.  92]. 

61.  Bouvier  L.  Diet,  \_quoted  in  Storm  f. 
Waddell,  2  Sandf.  Ch.  (N.  Y.)  494,  507]. 

62.  Johnson  Diet,  [quoted  in  Storm  v.  Wad- 
dell, 2  Sandf.  Ch.  (K  Y.)  494,  507]. 

63.  Rapalje  &  L.  L.  Diet,  [quoted  in  Stew- 
art First  Nat.  Bank  v.  Hollingsworth,  78 
Iowa  575,  580,  43  N.  W.  536,  6  L.  R.  A. 
92;  Coolidge  v.  Ayers,  77  Vt.  448,  452,  61 
Atl.  40]. 

64.  Stroud  Jud.  Diet,  [quoted  in  McEwan 
V.  Henderson,  10  Manitoba  503,  513]. 

65.  Webster  Diet,  [quoted  in  Storm  v.  Wad- 
dell, 2  Sandf.  Ch.   (N.  Y.)  494,  507. 

66.  Webster  Diet,  [quoted  in  In  re  Sloan, 
2  Del.  Co.  (Pa.)  309,  310]. 

67.  Webster  Diet,  [quoted  in  Mace  v.  Bu- 
chanan, (Tenn.  Ch.  App.  1899)  52  S.  W. 
505,  507]. 

"A  word  of  broad  import"  see  Renton  v. 
Gibson,  148  Cal.  650,  655,  84  Pac.  186. 

Need  not  be  a  lien. —  The  term  includes 
process  of  garnishment,  levies  of  executions, 
or  attachment.  Grand  Rapids  Nat.  City  Bank 
V.  Torrent,  130  Mich.  259,  262,  80  N.  W. 
938.  Not  synonymous  with  "  lien  "  see 
Storm  V.  Waddell,  2  Sandf.  Ch.  (N.  Y.)  494, 
507. 

The  term  may  include  a  "  judgment  note  " 
see  McCaul  v.  Thayer,  70  Wis.  138,  144,  35 
N.  W.  353. 


Often  used  in  the  sense  of  "surety"  see 

Goggins  v.  Jones,  115  Ga.  596,  598,  41  S.  E. 
995. 

The  addition  of  the  word  to  the  signature 
of  a  bond  is  prima  facie  evidence  of  surety- 
ship. Boulware  v.  Hartsook,  83  Va.  679, 
684,  3  S.  E.  289 ;  Harper  v.  McVeigh,  82  Va. 
751,  754,  1  S.  E.  193. 

Distinguished  from  "guaranty"  see  Mar- 
berger  v.  Pott,  16  Pa.  St.  9,  13,  55  Am.  Dec. 
479. 

In  a  statute  providing  that  any  person 
bound  as  security  for  another  may  at  any 
time  after  action  has  accrued  thereon  require 
the  person  having  such  right  of  action,  to 
commence  suit,  etc.,  means  only  sureties 
proper  on  bonds,  bills,  or  notes,  but  does  not 
include  indorsers,  whose  liability  is  fixed  by 
notice  of  dishonor  of  the  bill  or  note.  Ross 
V.  Jones,  22  Wall.  (U.  S.)  576,  591,  22  L.  ed. 
730. 

A  certificate  of  the  receiver  of  insolvent 
bank  to  the  effect  that  an  administrator  had 
deposited  certain  funds  belonging  to  an  es- 
tate in  the  bank,  prior  to  its  insolvency,  was 
not  a  security.  Germania  Safety  Vault,  etc., 
Co.  V.  Driskill,  66  S.  W.  610,  6i3,  23  Ky.  L. 
Rep.  2050. 

Under  a  statute  making  it  the  duty  of 
guardians  to  lend  the  money  of  wards  on 
bond  or  note  with  good  and  sufticient  se- 
curity, the  term  means  personal  security,  and 
the  statute  does  not  require  the  funds  of  the 
ward  to  be  invested  upon  real  or  governnuMit 
securities.  Boyett  Hurst,  54  N.  C.  166, 
171. 

A  book  of  original  entries  of  work  done 

or  materials  sold  and  delivorod  is  a  security. 
In  rc  Sloane,  2  Del.  Co.  (Pa.)  309,  311. 
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Bar  of  Debt  by  Limitation  as  Affecting  Security  and  Yice  "Fersa,  see  Limitations 
OF  Actions,  25  Cyc.  1000,  1004.  Bill  of  Sale  as,  see  Chattel  Mortgages,  6 
Cyc.  992.  By  Bank  For  Loan  or  Discount,  see  Banks  and  Banking,  5  Cyc. 
524,  590.  By  Claimant  For  Possession  of  Property  Taken  on  Execution,  see 
Executions,  17  Cyc.  1204.  By  Depositary,  see  Depositaries,  13  Cyc.  814. 
By  Executor  For  Payment  of  Legacy,  see  Executors  and  Administrators,  18 
Cyc.  596.  By  Guardian  of  Insane  Person,  see  Insane  Persons,  22  Cyc.  1140. 
By  Insolvent  For  Current  Loan  or  Credit,  see  Insolvency,  22  Cyc.  1291.  By 
Intervening  Claimant  in  Garnishment,  see  Garnishment,  20  Cyc.  1133.  By 
Legatee  or  Distributee,  see  Executors  and  Administrators,  18  Cyc.  611,  672. 
By  Purchaser  at  Sale  by  Order  of  Court,  see  Executors  and  Administrators, 
18  Cyc.  777.  Collateral  —  In  General,  see  Pledges,  31  Cyc.  779;  To  Nego- 
tiable Instrument,  see  Commercial  Paper,  7  Cyc.  626.  Constitutional  Guar- 
anty of  Personal  Security,  see  Constitutional  Law,  8  Cyc.  883.  Convey- 
ance to  Secure  Preexisting  Debt,  see  Fraudulent  Conveyances,  20  Cyc.  504. 
Deposit  of  on  Making  Proposal  of  Bid,  see  Municipal  Corporations,  28  Cyc. 
1030.  Directions  as  to  Injunction  Proceeding,  see  Injunctions,  22  Cyc.  960. 
Discharge  Of  —  Attachment  on  Giving,  see  Attachment,  4  Cyc.  676 ;  Gar- 
nishment on  Giving,  see  Garnishment,  20  Cyc.  1102;  Guarantor  by  Tak- 
ing Additional  or  Substituted,  see  Guaranty,  20  Cyc.  1476,  1477;  Maritime 
Lien  on  Taking  or  Giving,,  see  Maritime  Liens,  26  Cyc.  796.  Effect  —  As  to 
Accrual  of  Right  of  Action,  see  Limitations  of  Actions,  25  Cyc.  1117;  As 
to  Claims  Against  Insolvent  Estate,  see  Insolvency,  22  Cyc.  1314;  As  to 
Limitations  of  Part  Payment  Derived  From,  see  Limitations  of  Actions,  25 
Cyc.  1378;  Of  Additional,  see  Chattel  Mortgages,  7  Cyc.  68;  Of  Discharge  of 
Payment  on,  see  Attachment,  4  Cyc.  810;  Of  Renewal  of  Note  Secured,  see 
Commercial  Paper,  7  Cyc.  879.  Enforcement  of  by  Director  Against  Corpora- 
tion, see  Corporations,  10  Cyc.  814.  Existence  of  Additional  or  Other  as  Bar 
to  Right  to  Foreclose,  see  Mortgages,  27  Cyc.  1535.  Extension  of  to  Other 
Debts  or  Liabilities,  see  Mortgages,  27  Cyc.  1073.  Failure — Loss,  or  Surrender  of, 
see  Commercial  Paper,  7  Cyc.  1046;  To  Exhaust  Other  Security,  see  Mortgages, 
27  Cyc.  1533 ;  To  Give  as  Ground  For  Continuance,  see  Continuances  in  Civil 
Cases,  9  Cyc.  86.  For  Administration  of  Estate,  see  Executors  and  Administra- 
tors, 18  Cyc.  128.  For  Appeal,  Correction  of  Failure  to  Give,  see  Appeal  and 
Error,  2  Cyc.  847.  For  Appearance,  see  Bastards,  5  Cyc.  655.  For  Costs — 
In  General,  see  Costs,  11  Cyc.  170;  Discretion  of  Trial  Court,  see  Appeal  and 
Error,  3  Cyc.  343  note  57;  In  Admiralty,  see  Admiralty,  1  Cyc.  871;  In  Criminal 
Case,  see  Costs,  11  Cyc.  287;  In  Mandamus,  see  Mandamus,  26  Cyc.  513;  In  Pro- 
ceedings to  Establish  Street  or  Highway,  see  Streets  and  Highways;  In  Suit 
by  Married  Woman,  see  Husband  and  Wife,  21  Cyc.  1591;  On  Appeal,  see  Costs, 
11  Cyc.  204;  On  Granting  Leave  to  Amend,  see  Pleading,  31  Cyc.  381.  For 
Creditor  by  Way  of  Insurance,  see  Life  Insurance,  25  Cyc.  706.  For  Damages 
Instead  of  Injunction,  see  Injunctions,  22  Cyc.  969.  Forfeited  Bail-Bond  in 
Civil  Action  to  Stand  as,  see  Bail,  5  Cyc.  51  note  99.  Forfeiture  of  Lease  by 
Breach  of  Covenant  to  Furnish,  see  Landlord  and  Tenant,  24  Cyc.  1352  note  30. 
For  Good  Behavior  From  Person  Convicted  of  Crime,  see  Criminal  Law,  12  Cyc. 
973.  For  Loans  and  Advances  to  Receivers,  see  Receivers,  34  Cyc.  278.  For 
Payment  of  AHmony,  see  Divorce,  14  Cyc.  783.  For  Payment  of  Municipal 
Taxes,  see  Municipal  Corporations,  28  Cyc.  1706.  For  Release  of  Attached 
Property,  see  Attachment,  4  Cyc.  676.  For  Rent,  see  Landlord  and  Tenant, 
24  Cyc.  1143.  For  Stay  of  Execution,  see  Justices  of  the  Peace,  24  Cyc.  627. 
For  Support  of  Family,  see  Husband  and  Wife,  21  Cyc.  1616.  Fraudulent 
Conveyance  as  Security  For  Consideration  Paid,  see  Fraudulent  Conveyances, 
20  Cyc.  643.  Giving  New  Security  —  As  Discharge  of  Mortgage  Debt,  see  Mort- 
gages, 27  Cyc.  1413;  As  Ratification  of  Altered  Instrument  by  Indorser,  see 
Alterations  of  Instruments,  2  Cyc.  174.  Giving  of  —  Fictitious  Bail  or 
Security  as  Contempt  of  Court,  see  Contempt,  9  Cyc.  14;  Instead  of  Granting 
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Preliminary  Injunction  Against  Infringement  of  Patents,  see  Patents,  30  Cyc. 
1014;  On  Granting  Preliminary  Injunction,  see  Patents,  30  Cyc.  1014.  Inad- 
equacy of  as  Ground  For  Appointment  of  Receiver,  see  Mortgages,  27  Cyc. 
1624.  Indemnity  in  Case  of  Action  Relating  to  or  on  Lost  Instrument,  see  Lost 
Instruments,  25  Cyc.  1614.  In  Proceeding  For  —  Arrest,  see  Arrest,  3  Cyc. 
953;  Attachment,  see  Justices  of  the  Peace,  24  Cyc.  537;  Writ  of  Review, 
see  Review,  34  Cyc.  1710.  Liability — Of  Guardian  For  Money  Loaned  Without, 
see  Guardian  and  Ward,  21  Cyc.  91;  Of  Judge  For  Failure  to  Take  Sufficient, 
see  Judges,  23  Cyc.  570;  Of  Sheriff  or  Constable  For  Taking  Insufficient,  see 
Sheriffs  and  Constables,  "post,  p.  1455.  Liquor  Dealer's  Bond,  see  Intoxicating 
Liquors,  22  Cyc.  141.  Mandamus  as  Remedy  in  Relation  to  Acts  of  Judicial 
Officers  in  Reference  to,  see  Mandamus,  26  Cyc.  216.  Mortgage  or  Lien  of  Ward 
on  Property  of  Guardian,  see  Guardian  and  Ward,  21  Cyc.  110.  Necessary  to 
Entry  of  Private  Property  Taken  For  Public  Use  Before  Payment  of  Compensa- 
tion, see  Eminent  Domain,  15  Cyc.  829.  Necessity  —  And  Sufficiency  of  For 
Attachment,  see  Attachment,  4  Cyc.  527;  Of  Guardian  Giving  Additional  in 
Collecting  Assets,  see  Guardian  and  Ward,  21  Cyc.  80;  Of  Transfer  of  Debt  to 
Which  Bond  and  Mortgage  Are  Collateral  on  Assignment  of  Mortgage  as,  see 
Mortgages,  27  Cyc.  1297.  Of  Purchaser  at  Judicial  Sale,  see  Judicial  Sales, 
24  Cyc.  31.  On  Appeal  —  In  General,  see  Appeal  and  Error,  2  Cyc.  818,  895; 
Bond  as  Part  of  Record,  see  Appeal  and  Error,  2  Cj^c.  1053  note  45 ;  From  Justice 
of  the  Peace,  see  Justices  of  the  Peace,  24  Cyc.  671;  In  Action  to  Enforce 
Mechanic's  Lien,  see  Mechanics'  Liens,  27  Cyc.  455;  In  Admiralty,  see  Admiralty, 
1  Cyc.  901 ;  Time  For  Giving,  see  Appeal  and  Error,  2  Cyc.  844.  On  Application 
For  Injunctions,  see  Injunctions,  22  Cyc.  920.  On  Certiorari,  see  Certiorari, 
6  Cyc.  790.  On  Continuance  —  In  General,  see  Continuances  in  Civil  Cases, 
9  Cyc.  151;  In  Justice's  Court,  see  Justices  of  the  Peace,  24  Cyc.  579.  On 
Discharge  From  Arrest,  see  Executions,  17  Cyc.  1526.  On  Dissolving  Injunc- 
tion, see  Injunctions,  22  Cyc.  1001.  Person  —  Entitled  to  Rent  on  Transfer 
of  Rent  as,  see  Landlord  and  Tenant,  24  Cyc.  1175;  Liable  For  Rent  in  Case  of 
Assignment  of  Lease  as,  see  Landlord  and  Tenant,  24  Cyc.  1181.  Power  of 
Agent  to  Give,  see  Principal  and  Agent,  31  Cyc.  1381.  Power  of  Directors 
to  Take  Their  Corporation,  see  Corporations,  10  Cyc.  804,  812.  Preference  of 
Secured  Debts,  see  Fraudulent  Conveyances,  20  Cyc.  588.  Priority  —  Of 
Secured  Claim  Against  Insolvent  Estate,  see  Insolvency,  22  Cyc.  1320;  Of 
Unsecured  Debt  Incurred  Before  Receivership  to  Preexisting  Lien,  see  Receivers, 
34  Cyc.  355.  Promise  to  Answer  For  Debt,  Fault,  or  Miscarriage  of  Another  in 
Consideration  of  Release  of,  see  Frauds,  Statute  of,  20  Cyc.  192.  Recovery  of 
Surplus  Arising  on  Sale  of,  see  Money  Received,  27  Cyc.  861.  Release  —  Of 
Debt  as  Affecting,  see  Release,  34  Cyc.  1094;  Of  Other  Security  as  Discharge 
of  Debt  or  Judgment,  see  Judgments,  23  Cyc.  1404;  Mortgages,  27  C3^c.  1406. 
Requirement  of  —  As  Enforcement  of  Order  For  Support,  see  Bastards,  5  Cyc. 
671;  From  Life-Tenant,  see  Estates,  16  Cyc.  641;  On  Granting  Apphcation  to 
Open  or  Set  Aside  Judgment,  see  Judgments,  23  Cyc.  972.  Retention  of  Money 
Due  Contractor,  see  Mechanics'  Liens,  27  Cyc.  317.  Return  of  by  Single  Creditor 
on  Composition  Between  All  Creditors,  see  Compositions  With  Creditors,  8  Cyc. 
459.  Right  in  Property  Transferred  as  For  Loans  For  Gambling  Purposes,  see 
Gaming,  20  Cyc.  940.  Right  of  Secured  Creditor  to  Share  in  General  Estate 
Held  by  Receiver,  Without  Exhausting  or  Surrendering,  see  Receivers,  34  Cyc. 
348.  Right  to  Redeem  Property  Fraudulently  Transferred  as,  see  Fraudulent 
Conveyances,  20  Cyc.  619.  Subject  to  Garnishment,  see  Garnishment,  20  Cyc. 
991.  Surrender  or  Exchange,  as  Consideration  For  Transfer  of  Note  as  Affecting 
Bona  Fides  of  Purchaser,  see  Commercial  Paper,  7  Cyc.  930.  Taking  —  By 
Lien  Claimant  as  Waiver  of  Right  to  Mechanic's  Lien,  see  Mechanics'  Liens, 
27  Cyc.  273;  By  Party  Entitled  to  Agricultural  Lien  as  Waiver  Thereof,  see  Agri- 
culture, 2  Cyc.  66;  Collateral  of  Different  or  Higher  Claim  of  Security  as  Pay- 
ment of  Debt,  see  Payment,  30  Cyc.  1191;  For  Rent  as  Affecting  Right  to  Dis- 
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train,  see  Landlord  and  Tenant,  24  Cyc.  1285;  For  Rent  as  Defense  to  Summary 
Proceedings  by  Landlord  For  Possession,  see  Landlord  and  Tenant,  24  Cyc. 
1422  note  56;  New  Security  For  Negotiable  Instrument,  see  Commercial  Paper, 
7  Cyc.  1045.  To  Indorser,  Surety,  or  Guarantor,  Sufficiency  of  Consideration 
Therefor  in  Determining  Whether  Transaction  Is  Fraudulent  as  to  Creditors, 
see  Fraudulent  Conveyances,  20  Cyc.  495.  To  Keep  the  Peace,  see  Breach 
OF  THE  Peace,  5  Cyc.  1028.  To  Prevent  —  Discharge  of  Mechanic's  Lien,  see 
Mechanics'  Liens,  27  Cyc.  278;  Sale  and  Conveyance  Under  Order  of  Court  by 
Executor  or  Administrator,  see  Executors  and  Administrators,  18  Cyc.  698, 
To  Procure  Garnishment,  see  Garnishment,  20  Cyc.  1043 .  Transfer  —  As  Security, 
Effect  of  Retention  of  Possession  as  to  Rendering  Same  Fraudulent,  see  Fraudu- 
lent Conveyances,  20  Cyc.  537;  By  Agent  of  Security  For  Debts  or  Claims  Due 
Principal,  see  Principal  and  Agent,  31  Cyc.  1381;  Of  Mutual  Benefit  Insurance 
as  Security,  see  Mutual  Benefit  Insurance,  29  Cyc.  96.  Validity  —  As  Against 
Creditors  of  Absolute  Conveyance  Intended  as,  see  Fraudulent  Conveyances, 
20  Cyc.  566;  Of  Conveyance  as  Security  For  Agreement  to  Support  Parent,  see 
Fraudulent  Conveyances,  20  Cyc.  534  note  94;  Of  Conveyance  Between  Parent 
and  Child  to  Secure  Preexisting  Debt,  see  Fraudulent  Conveyances,  20  Cyc. 
535;  Of  Conveyance  of  Child  as  Security  For  Debt  Assumed  by  Parent,  see 
Fraudulent  Conveyances,  20  Cyc.  534;  Of  Conveyance  to  Wife  as  Security 
For  Money  Loaned  by  Her,  see  Fraudulent  Conveyances,  20  Cyc.  528;  Of 
Security  For  Performance  of  Illegal  Contract,  see  Contracts,  9  Cyc.  563.  Weight 
and  Sufficiency  of  Evidence  of  Fraud  as  to  Creditors  in  Mortgage  and  Other 
Transfer  as  Security,  see  Fraudulent  Conveyances,  20  Cyc.  788.  Wife's  Security 
of  Joint  Note  For  Husband's  Indebtedness,  see  Husband  and  Wife,  21  Cyc. 
1460  note  9.) 

Securius  expediuntur  negotia  commissa  pluribus,  et  plus  vident 

OCULI  QUAM  OCULUS.  A  maxim  meaning  Business  intrusted  to  several  speeds 
best,  and  several  eyes  see  more  than  one."  ®^ 

SEDATE.^^  Settled,  composed,  calm,  quiet,  still,  serene,  unruffled  by  passion, 
undisturbed,  contemplative,  sober,  serious.'^ 

SEDGE-FLAT.  A  flat  lying  below  ordinary  high  water  mark,  covered  by  every 
tide,  and  which  grows  a  coarse  or  long  sedge  which  cattle  will  not  eat,  and  which, 
like  seaweed,  is  valuable  only  for  bedding  and  manure.'^^ 

Sedition.    The  raising  of  commotions  or  disturbances  in  the  state.'^^ 

Seditious  agitator,  a  disturber  of  the  pubHc  peace  and  order,  a  sub- 
verter  of  just  laws  and  a  bad  citizen.'^^ 

SED  NON  ALLOCATUR.  Literally  "But  it  is  not  allowed.'*  A  phrase  used  in 
the  old  reports,  to  signify  that  the  court  disagreed  with  the  arguments  of  counsel.'* 

SEDO.    See  Cedo,  6  Cyc.  706. 

SED  SI  NON  PROSUNT  SINGULA,  JUNCTA  JUVANT.  A  maxim  meaning  "  If 
things  do  not  avail  when  by  themselves,  let  them  be  joined." 


68.  Bouvier  L.  Diet,  [citing  Wrote  v.  Wig- 
ges,  4  Coke  45&,  46(i,  76  Eng.  Reprint  994]. 

69.  Derived  from  sedare  —  a  Latin  verb 
which  signifies  to  allay,  or  calm.  Ake  v. 
State,  30  Tex.  466,  473. 

70.  Webster  Diet,  [quoted  in  Ake  v.  State, 
30  Tex.  466,  473]. 

"  Sedate,  deliberate  mind  "  means  a  mental 
condition  sufficiently  composed  to  admit  of 
reflection  on  the  design,  and  to  comprehend 
the  nature  and  proper  consequences  of  the 
designed  act.  Primus  v.  State,  2  Tex.  App. 
369,  376. 

71.  Church  v.  Meeker,  34  Conn.  421, 
429,  where  the  term  is  distinguished  from 
"  meadow." 


72.  Bouvier  L.  Diet,  [quoted  in  U.  S.  V. 
Maximo  Abad,  1  Philippine  437,  440]. 

In  England,  to  speak  or  write  against  the 
character  and  constitution  of  the  govern- 
ment, or  to  seek  to  change  it  by  any  means 
except  those  prescribed,  constituted  the  of- 
fense of  sedition.  State  v.  Shepherd,  177  Mo. 
205,  219,  76  S.  W.  79,  99  Am.  St.  Rep.  624. 

73.  Wilkes  v.  Shields,  62  Minn.  426,  427, 
64  K  W.  921. 

74.  Black  L.  Diet.  See  also  Lawson  v. 
Williamson  Coal,  etc.,  Co.,  61  W.  Va.  669, 
678,  57  S.  E.  258. 

75.  Morgan  Leg.  Max. 

Applied  in  Coventry  v.  Coventry,  2  P.  Wms. 
222,  226,  24  Eng.  Reprint  707. 
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GROSS-REFE^RKNCGS 

For  Matters  Relating  to : 

Abduction,  see  Abduction,  1  Cyc.  140. 
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Bastardy,  see  Bastards,  5  Cyc.  644. 
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I.  DEFINITION. 

Seduction  is  the  act  of  a  man  in  enticing  a  woman  to  have  unlawful  intercourse 
with  him  by  means  of  persuasion,  solicitation,  promises,  bribes,  or  other  means 
without  the  employment  of  force. ^  It  may  be  either  a  civil  injury,  giving  rise  to 
an  action  for  damages,  or  a  criminal  offense,  or  both. 

II.  Civil  liability. 

A.  Rights  of  Action  and  Defenses  —  l.  Action  by  Female  Seduced  — 
a.  At  Common  Law.  At  common  law  a  seduced  female  has  no  cause  of  action 
against  her  seducer,  not  only  because  she  is  a  party  to  the  wrongful  act,  but  also 
because  loss  of  service  is  indispensable  to  a  right  of  recovery,  and  no  one  except 


1.  Black  L.  Diet.  And  see  the  following 
cases : 

Arkansas. —  Simpson  v.  Grayson,  54  Ark. 
404,  16  S.  W.  4,  28  Am.  St.  Rep.  52. 

California. —  Marshall  v.  Taylor,  98  Cal. 
55,  60,  32  Pac.  867,  35  Am.  St.  Rep.  144. 

Connecticut. —  Hart  v.  Knapp,  76  Conn. 
135,  139,  55  Atl.  1021,  100  Am.  St.  Rep.  989. 

Illinois. —  Broughton  v.  Smart,  59  111.  440. 

Indiana. —  Roibinson  t".  Powers,  129  Ind. 
480,  482,  28  N.  E.  1112. 

Iowa. —  Egan  v.  Murray,  80  Iowa  180,  183, 
45  N.  W.  563;  Hopkins  v.  Mathias,  66  Iowa 
333,  338,  23  N.  W.  732;  Brown  v.  Kingsley, 
38  Iowa  220,  224;  Delvee  v.  Boardman,  20 
Iowa  446. 

Missouri. —  State  v.  Patterson,  88  Mo.  88, 
96,  57  Am.  Rep.  374;  Comer  v.  Taylor,  82 
Mo.  341. 

Oregon. —  Patterson  v.  Hayden,  17  Oreg. 
238,  242,  21  Pac.  129,  11  Am.  St.  Rep.  822, 
3  L.  R.  A.  529. 

Tennessee. —  Reed  V.  Williams,  5  Sneed  580, 
73  Am.  Dec.  157. 

rea;as.— Wisdom  V.  State,  45  Tex.  Cr.  215, 
217,  75  S.  W.  22. 

Utah. —  Peterson  V.  Crosier,  29  Utah  235, 
246,  81  Pac.  860. 

Wisconsin. —  Croghan  v.  State,  22  Wis. 
444,  445. 

Other   definitions. — The   word  "seduce," 

as  found  in  the  statute,  imports  not  only 
illicit  sexual  intercourse,  but  it  imports 
also  a  surrender  of  chastity;  a  surrender  of 
the  woman's  personal  virtue.  The  statute  is 
for  the  protection  of  the  chastity  of  unmar- 
ried women,  and  the  existence  of  the  virtue 
at  the  time  of  the  intercourse  is  a  necessary 
ingredient  of  the  offense;  for,  as  has  been 
often  said,  the  woman  who  has  lo'st  her 
chastity,  the  prostitute,  may  be  the  victim  of 
rape,  but  is  not  the  subject  of  seduction. 
Wilson  17.  State,  73  Ala.  527,  533. 

Seduction,  in  general  terms,  means  to  with- 
draw one  from  the  path  of  rectitude.  It  is  a 
leading  astray;  and,  as  applied  to  intercourse 
with  a  woman  under  a  promise  of  marriage, 
it  implies  that  a  woman  of  previous  chaste 
character  has  been  induced  to  consent  to  un- 
lawful sexual  relations  by  persuasion  and  the 
promise  to  marry.  demons  y.  Seba,  131 
Mo.  App.  378,  379,  111  S.  W.  522. 

Under  Sandels  &  H.  Dig.  Ark.  §'  1900,  it 


has  been  defined  to  consist  in  the  act  of 
seducing  an  unmarried  female  "  of  previous 
chaste  character,  and  having  sexual  inter- 
course with  her  by  virtue  of  a  feigned  or 
pretended  marriage  or  of  any  false  or  feigned 
express  promise  of  marriage."  Walton  v. 
State,  71  Ark.  398,  401,  75  S.  W.  1. 

As  defined  under  Ga.  Code,  §  4371,  it  is 
where  any  person  by  persuasion  and  promise 
of  marriage,  or  other  false  and  fraudulent 
means,  seduces  a  virtuous  unmarried  female. 
Jones  V.  State,  90  Ga.  616,  16  ,S.  E.  380. 

Where  an  unmarried  man  having  by  his 
visits  and  attentions  to  an  unmarried  female 
gained  her  affections  and  confidence  impor- 
tunes her  to  sexual  intercourse  with  him,  and 
she,  through  her  confidence  in  him  and  love 
for  him,  yields  to  his  solicitations,  it  is  se- 
duction.   Bell  V.  Rinker,  29  Ind.  267. 

Seduction  is  the  "  offense  of  a  man  who 
abuses  the  simplicity  and  confidence  of  a 
woman  to  obtain  by  false  promises  what  she 
ought  not  to  give."  Brown  V.  Kingsley,  38 
Iowa  220  {quoting  Bouvier  L.  Diet.] ; 
Stowers  V.  Singer,  113  Ky.  584,  591,  68  S.  W. 
637,  24  Ky.  L.  Rep.  395. 

An  instruction  that  seduction  is  the  act  of 
inducing  a  woman  of  previous  chaste  char- 
acter to  depart  from  the  path  of  virtue  by 
the  use  of  arts,  persuasions,  and  wiles,  in- 
ducing her  to  submit  her  person  to  the  sexual 
embraces  of  the  person  accused,  is  correct. 
Greenman  v.  O'Riley,  144  Mich.  534,  108 
N.  W.  421,  115  Am.  St.  Rep.  466.  And  see 
People  V.  Smith,  132  Mich.  58,  92  N.  W.  776. 

"  The  wrong  of  inducing  a  female  to  con- 
sent to  unlawful  sexual  intercourse  by  entice- 
ments and  persuasions  overcoming  her  re- 
luctance and  scruples."  Hood  v.  Sudderth, 
111  N.  C.  215,  220,  16  S.  E.  397  {quoting 
Abbott  L.  Diet.]. 

■Seduction  is  the  act  of  overcoming  the 
chastity  of  a  female  by  artifice,  flattery,  or 
promises.  Franklin  V.  McCorkle,  16  Lea 
(Tenn.)  609,  1  S.  W.  250,  57  Am.  Rep.  244. 

Seducing  and  debauching  were  held  to  be 
synonymous  in  Stoudt  v.  Shepherd,  73  Mich. 
588,  41  N.  W.  696.  But  in  Missouri  they 
are  held  to  be  different  and  distinct  injuries. 
Mohelsky  v.  Hartmeister,  68  Mo.  App.  318; 
Hartman  v.  McCrary,  59  Mo.  App.  571. 

The  use  of  force  will  not  necessarily  bar  an 
action.    See  infra,  11,  A,  1,  c,  (i),  (c). 
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those  entitled  to  the  services  of  the  female  can  maintain  an  action  for  the  seduc- 
tion, the  right  of  action  being  based  solely  upon  the  relation  of  master  and 
servant.^ 

b.  By  Statute.  In  many  states,  however,  a  right  of  action  has  been  expressly 
given  by  statute  to  the  female  seduced.^  In  some  jurisdictions,  even  when  a 
minor,  she  may  sue  in  her  own  behalf.*  In  others  where  the  offense  was  committed 
when  the  female  seduced  was  under  age,  she  may  wait  until  she  attains  her  major- 
ity and  then  sue  for  the  seduction.^  The  right  conferred  by  statute  upon  an  unmar- 
ried woman  to  prosecute  an  action  for  seduction  has  no  extraterritorial  effect.^  A 
statute  providing  merely  that  an  action  for  seduction  may  be  maintained  without 
allegation  or  proof  of  loss  of  service  does  not  give  the  right  of  action  to  any  other 
persons  than  those  who  could  maintain  it  at  common  law,  and  does  not  authorize 
an  action  by  a  female  for  her  own  seduction.  It  dispenses  with  proof  of  loss  of 
service,  but  not  with  the  necessity  for  the  relation  of  master  and  servant  or  parent 
and  child. 

e.  Elements  of  Cause  of  Action — (i)  The    Seduction — {a)  In  General, 

The  essential  element  of  a  right  of  action  for  seduction  is  the  act  of  seduction 
itself,  which  can  only  be  accomplished  by  persuasion,  flattery,  deceit,  false  promises, 
or  other  artifices  on  the  part  of  the  seducer,  whereby  the  female  is  induced  to 
yield  up  her  virtue.^    Illicit  or  unlawful  intercourse  does  not  of  itself  constitute 


2.  Kentucky. —  Cline  v.  Templeton,  78  Ky 
550;  Woodward  v.  Anderson,  9  Bush  624. 

Massachusetts. —  Paul  v.  Frazier,  3  Mass. 
71,  3  Am.  Dec.  95. 

Michigan. —  Watson  v.  Watson,  49  Mich. 
540,  1,4  N.  W.  489. 

Missouri. —  See  Robinson  v.  Musser,  78  Mo. 
153,  holding  that  the  maxim,  "  Volenti  non 
■fit  injuria,^'  applied  in  an  action  for  alleged 
rape. 

'New  York. —  Hamilton  v.  Lomax,  26  Barb. 
615. 

Rhode  Island. —  Conlon  v.  Cassidy,  17  R.  I. 
518,  23  Atl.  100. 

See  43  Cent.  Dig.  tit.  "Seduction,"  §§  8, 
17.    And  see  Rape,  33  Cyc.  1521. 

3.  See  Marshall  v.  Taylor,  98  Cal.  55,  32 
Pac.  867,  35  Am.  St.  Rep.  144  (holding  that 
under  Civ.  Code,  §  374,  an  unmarried  female 
may  prosecute  as  plaintiff  in  an  action  for 
her  own  seduction)  ;  Dodd  v.  Focht,  72  Iowa 
579,  34  N.  W.  425;  Rabeke  v.  Baer,  115  Mich. 
328,  73  N.  W.  242,  69  Am.  St.  Rep.  567 
(holding  that  a  debauched  woman,  although 
she  has  consented  to  her  dishonor,  is  not 
thereby  estopped  to  sue  for  the  injury)  ; 
Weiher  v.  Meyersham,  50  Mich.  602,  16  N.  W. 
160;  Watson  v.  Watson,  49  Mich.  540,  14 
N.  W.  489  (both  holding  that  under  Comp. 
Laws,  §§  6195-6197,  an  unmarried  woman  of 
full  age  may  sue  for  her  seduction  in  her 
own  name)  ;  Hood  v.  Sudderth,  111  N.  C. 
215,  16  S.  E.  397  (holding  that  under  Const, 
art.  4,  and  Code,  §  177,  an  unmarried  woman, 
over  twenty-one  years  of  age,  may  maintain 
an  action  for  her  own  seduction ) . 

4.  Under  Ind.  Rev.  St.  (1881)  §  263  (Rev. 
St.  (1894)  §  264),  providing  that  any  un- 
married female  may  prosecute  an  action  for 
her  own  seduction,  a  woman  of  nonage  may 
maintain  such  an  action.  McCoy  v.  Trucks, 
121  Ind.  292,  23  N.  E.  93. 

5.  Graham  v.  Wallace,  50  N.  Y.  App.  Div. 
101,  63  N.  Y.  Suppl.  372,  holding  that  a 
female  ward  may  maintain  an  action  in  her 


own  behalf,  on  attaining  her  majority,  to  re- 
cover damages  of  her  personal  guardian  for 
lier  seduction  by  him  when  she  was  under  the 
statutory  age  of  consent.  And  see  Stevenson 
V.  Belknap,  6  Iowa  97,  71  Am.  Dec.  392, 
holding  that  under  Code,  §§  1696,  1697, 
if  the  female  was  a  minor  when  seduced, 
either  she  or  her  father  might  sue  for  the 
injury  on  her  attaining  her  majority. 

6.  Buckles  v.  Filers,  72  Ind.  220,  37  Am. 
Rep.  156,  holding  that,  under  2  Rev.  St. 
(1876)  p.  43,  conferring  upon  an  unmarried 
woman  the  right  to  prosecute  an  action  for 
her  seduction,  she  could  not  maintain  an 
action  in  that  state  for  a  seduction  in 
Illinois,  even  though  acts  of  criminal  inter- 
course had  continued  in  the  former  state  as 
a  consequence  of  such  seduction. 

7.  Woodward  v.  Anderson,  9  Bush  (Ky.) 
624.  And  see  Taylor  v.  Daniel,  98  S.  W.  980, 
30  Ky.  L.  Rep.  377. 

8.  California. —  Marshall  v.  Taylor,  98  Cal. 
55,  32  Pac.  867,  35  Am.  St.  Rep.  144,  holding 
that  under  Civ.  Code,  §  374,  providing  that 
an  unmarried  female  might  prosecute  an  ac- 
tion for  damages  for  her  own  seduction,  there 
must  be  shown  something  more  tlian  a  mere 
reluctance  on  the  part  of  the  woman  to  com- 
mit the  act,  and  that  she  must  have  been 
solely  influenced  by  promises,  flattery,  or 
other  artifices  of  her  alleged  seducer  to  sur- 
render to  him  her  person  and  chastity. 

Connecticut. —  Smith  v.  Richards,  29  Conn. 
232,  holding  that  an  action  for  the  seduction 
of  a  minor  brought  by  her  next  friend 
would  lie  where  defendant  took  her  into  his 
house  as  a  servant,  and  while  there  under 
his  care  and  protection,  she  being  destitute 
and  without  relatives,  taking  advantage  of 
her  ignorance  and  dependouco  and  want  of 
friends,  and  of  her  fear  of  him,  persuaded 
her  to  submit  to  carnal  intercourse  with  him, 
in  consequence  of  which  he  debauched  her. 

Indiana. —  Johnson  r.  Holliday.  79  Ind. 
151,   holding  that  where,   in   a   suit   by  a 
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seduction.^  Where  it  appears  that  she  agreed  to  dispose  of  her  virtue  to  her 
alleged  seducer  for  a  mercenary  consideration  she  cannot  recover;  and  the  same 
is  true  where  it  is  shown  that  she  yielded,  not  by  reason  of  any  promises,  deception, 
or  other  artful  influences,  but  merely  to  gratify  her  lustful  desires."  The  action 
may  be  maintained,  however,  even  though  the  female  knew  that  her  seducer 
was  a  married  man.^^  Of  course  consent  of  plaintiff  will  not  defeat  her  right  to 
sue,  if  it  was  obtained  by  persuasion,  inducement,  or  artful  means,  for  seduction 
implies  this.^^ 

(b)  Promise  of  Marriage.  Under  some  statutes  a  promise  of  marriage  is  not 
made  a  necessary  element  in  seduction,  but  it  is  often  resorted  to  by  the  seducer 
as  one  of  the  means  of  deception  to  accomplish  his  purpose,  and  is  a  sufficient 
inducement  to  bring  the  case  within  the  statute.^* 

(c)  Use  of  Force.  In  a  criminal  prosecution  for  seduction,  proof  of  the  use 
of  force  making  the  offense  rape  will  defeat  the  prosecution ;  but  it  is  otherwise, 
in  the  absence  of  statutory  provision,  in  a  civil  action  to  recover  damages  for 
seduction.  Neither  the  element  of  force  nor  the  fact  that  the  female  was  uncon- 
scious at  the  time  of  the  sexual  intercourse  will  defeat  the  action,^®  and  it  has 


woman  for  her  seduction,  it  is  shown  that 
after  a  renewal  from  day  to  day  of  promises 
and  persuasions,  the  woman  finally  yielded 
to  her  seducer's  solicitations,  it  is  seduction; 
and  that  evidence  that  defendant  boasted  of 
his  wealth  and  promised  to  care  for  plaintiff 
if  she  would  yield  to  him  does  not  show  that 
the  connection  was  the  result  of  a  mercenary 
bargain,  and  therefore  not  seduction. 

Iowa. —  Baird  v.  Boehner,  72  Iowa  318,  33 
N.  W.  694 ;  Delvee  v.  Boardman,  20  Iowa  446, 
holding  that  in  an  action  by  an  unmarried 
woman  for  her  own  seduction,  the  proof  of 
illicit  intercourse  alone  will  not  establish  the 
charge ;  but  it  must  be  shown  that  her  con- 
sent thereto  was  obtained  by  flattery,  prom- 
ises, or  other  artifices  made  use  of  by  de- 
fendant. 

Oregon. —  Br  eon  v.  Henkle,  14  Oreg.  494, 
13  Pac .  289,  holding  that  in  an  action 
brought  under  Civ.  Code,  §  35,  providing  that 
"  an  unmarried  female  over  twenty-one  years 
of  age  may  maintain  an  action  as  plaintiff 
for  her  own  seduction,  and  recover  therein 
such  damages  as  may  be  assessed  in  her 
favor,"  plaintiff  must  show  that  defendant 
employed  such  artifice  or  deceit  as  was  cal- 
culated to  mislead  a  virtuous  woman;  that 
she  was  misled  in  consequence  thereof ;  and 
that  she  submitted  to  the  sexual  intercourse 
through  the  artifice  or  deception  practised  on 
her  by  defendant. 

Tennessee. —  Bradshaw  V.  Jones,  103  Tenn. 
331,  52  S.  W.  1072,  76  Am.  St.  Rep.  655, 
holding  that  any  solicitation,  statement,  or 
deception  which  overcomes  a  woman's  un- 
willingness and  causes  her  to  yield  her  virtue 
is  seduction. 

'See  43  Cent.  Dig.  tit.  "Seduction,"  §§  1, 
4,  7. 

Mere  persuasion  of  a  previously  chaste 
woman,  if  followed  by  illicit  intercourse  as  a 
result  thereof,  constitutes  seduction.  Graham 
V.  McReynolds,  90  Tenn.  673,  18  S.  W.  272. 

9.  Bell  V.  Rinker,  29  Ind.  267,  holding 
that  if  an  unmarried  man  solicits  sexual 
intercourse  with  an  unmarried  female,  and 
she  yields  through  the  promptings  of  her  own 
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lascivious  and  lecherous  desires,  it  is  not 
seduction,  such  as  will  entitle  her  to  recover 
damages  in  her  own  right,  although  a  child 
be  begotten  by  the  connection."  See  also  Hill 
V.  Wilson,  8  Blackf.  (Ind.)  123;  Delvee  V. 
Boardman,  20  Iowa  446. 

10.  Wilson  V.  Ensworth,  85  Ind.  399 ;  John- 
son V.  Holliday,  79  Ind.  151;  Hogan  v. 
Cregan,  6  Rob.  (N.  Y.)  138. 

11.  Robinson  v.  Powers,  129  Ind.  480,  28 
N.  E.  1112;  Delvee  v.  Boardman,  20  Iowa 
446. 

12.  Marshall  v.  Taylor,  98  Cal.  55,  32  Pac. 
867,  35  Am.  St.  Rep.  144. 

13.  Morrell  v.  Morgan,  65  Cal.  575,  4  Pac. 
580. 

14.  Hawk  V.  Harris,  112  Iowa  543,  84 
K  W.  664,  84  Am.  St.  Rep.  352  (holding 
that  in  an  action  by  a  female  for  her  own 
seduction,  a  promise  of  marriage  by  the 
seducer  who  is  a  minor  will  form  a  sufficient 
inducement,  notwithstanding  they  both  knew 
that  it  could  not  be  enforced)  ;  Weiher  v. 
Meyersham,  50  Mich.  602,  16  N.  W.  160 
(holding  that  the  allegation  of  a  fraudulent 
promise  of  marriage  upon  which  an  injured 
female  relies,  who  is  given  the  right  to  sue 
for  her  own  seduction,  states  a  good  cause 
of  action)  ;  Hood  v.  Sudderth,  111  N.  C.  215, 
16  S.  E.  397  (holding  that  in  a  suit  by  a 
female  for  damages  for  breach  of  promise  and 
seduction,  the  action  could  be  construed  to 
be  either  for  the  breach  of  promise  with  the 
aggravation  of  the  seduction  or  for  the  se- 
duction, the  latter  being  based  alone  upon 
the  deception  and  betrayal  of  confidence  on 
the  part  of  defendant  whereby  she  was  in- 
duced to  yield,  relying  upon  his  promise  to 
marry  her)  ;  Bradshaw  v.  Jones,  103  Tenn. 
331,  52  S.  W.  1074,  76  Am.  St.  Rep.  655; 
Graham  v.  McReynolds,  90  Tenn.  673,  18 
S.  W.  272. 

15.  See  infra,  III,  A,  5,  d. 

16.  Marshall  V.  Taylor,  98  Cal.  55,  32  Pac. 
867,  35  Am.  St.  Rep.  144;  Kennedy  v.  Shea, 
110  Mass.  147,  14  Am.  St.  Rep.  584;  Velt- 
house  V.  Alderink,  153  Mich.  217,  117  N.  W. 
76,  18  L.  li.  A.  N.  S.  587. 
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been  held  that  in  an  action  by  a  woman  for  her  own  seduction  force  may  be  shown 
in  aggravation  of  the  injury.^^ 

(ii)  Female  Must  Be  Unmarried.  The  statutes  require  that  the  female 
must  be  unmarried  at  the  time  of  her  seduction,  in  order  to  maintain  an  action 
therefor.^^ 

(ill)  Chastity  of  Female.  It  will  be  presumed  that  a  female  was  chaste 
at  the  time  of  the  alleged  seduction,  but  proof  that  she  was  unchaste  will  defeat 
her  action.^^  But  a  woman  of  previous  unchaste  character  may  reform  and  after- 
ward be  seduced,  and  if  her  reformation  is  genuine  she  may  sue  and  recover  such 
compensatory  damages  as  she  may  suffer.^^ 

d.  Compromise  or  Release.  A  written  agreement  between  a  seduced  woman 
and  her  seducer,  whereby  for  a  valuable  consideration  the  former  agrees  to  waive 
all  claims  against  the  latter  either  of  a  civil  or  criminal  nature,  is  an  illegal  con- 
tract and  will  not  defeat  an  action  brought  by  her  for  her  seduction.^^ 

e.  Subsequent  Marriage.  Where  a  female  has  a  right  of  action  for  her  seduc- 
tion while  she  is  unmarried,  her  subsequent  marriage  to  a  person  other  than  her 
seducer  will  not  bar  such  right.^^  But  as  a  rule  where  a  woman  marries  her  seducer 
she  cannot  afterward  sue  for  the  seduction,  even  after  a  divorce  or  annulment 
of  the  marriage.^^  It  has  been  held,  however,  that  where  a  conspiracy  is  formed 
for  the  purpose  of  defeating  the  claim  of  a  woman  for  her  seduction,  in  which  a 
fraudulent  purpose  to  marry  and  then  abandon  her  enters  into  and  forms  a  part 
thereof,  the  claim  for  damages  for  the  seduction  is  not  defeated  by  a  marriage 
entered  into  for  the  purpose  of  carrying  such  scheme  into  execution.^^ 

2.  Action  by  Parent,  Guardian,  Etc.  —  a.  At  Common  Law.  A  parent, 
guardian,  or  other  person  standing  in  loco  parentis  has  a  right  of  action  at  common 
law  against  one  who  seduces  his  daughter  under  certain  circumstances.^^  To 
enable  him  to  maintain  the  action  at  common  law  the  rule  as  announced  under 
some  of  the  earlier  English  cases  was  that  some  actual  service  must  be  shown  to 
exist,  although  it  was  sufficient  even  if  of  the  slightest  or  most  trivial  nature, 
this  being  held  to  be  absolutely  essential  to  establish  the  relation  of  master  and 
servant,  which  was  the  foundation  of  the  action.^®    Butas  civilization  advanced  and  a 


17.  Marshall  v.  Taylor,  98  Cal.  55,  32  Pac. 
867,  35  Am.  St.  Rep.  144,  holding  that  an 
unmarried  female  suing  in  her  own  behalf 
may  recover  exemplary  damages,  where  it  is 
shown  in  an  action  for  her  own  seduction 
that  force  was  used.  See  infra,  II,  B,  5,  a, 
(II). 

18.  Marshall  v.  Taylor,  98  Cal.  55,  32  Pac. 
867,  35  Am.  St.  Rep.  144 ;  Dowling  v.  Crape, 
65  Ind.  209;  Breiner  v.  Nugent,  (Iowa  1907) 
111  N.  W.  446;.  Egan  v.  Murray,  80  Iowa 
180,  45  N.  W.  563;  Smith  v.  Milburn,  17 
Iowa  30 ;  Cover  v.  Dill,  3  Iowa  337 ;  Hood  v. 
Sudderth,  111  N.  C.  215,  16  S.  E.  397. 

19.  Robinson  v.  Powers,  129  Ind.  480,  28 
N.  E.  1112;  Hodges  v.  Bales,  102  Ind.  494,  I 
N.  E.  692;  Bell  v.  Rinker,  29  Ind.  267; 
Gemmill  v.  Brown,  25  Ind.  App.  6,  56  N.  E. 
691;  Greenman  v.  O'Riley,  144  Mich.  534, 
108  N.  W.  421,  115  Am.  St.  Rep.  466; 
demons  v.  Seba,  131  Mo.  App.  378,  111  S.  W. 
522;  Patterson  v.  Hayden,  17  Oreg.  238,  21 
Pac.  129,  11  Am.  St.  Rep.  822,  3  L.  R.  A. 
529. 

In  Iowa,  however,  it  is  held  that  an  un- 
married woman  who  was  not  of  previous 
chaste  character  may,  in  an  action  to  re- 
cover for  her  own  seduction,  recover  damages 
for  loss  of  health  and  all  other  injuries  con- 
sequent upon  the  act  of  seduction  except  in- 
jury to  or  loss  of  character.  Olson  v.  Rice, 
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140  Iowa  630,  119  N.  W.  84;  Smith  v.  Mil- 
burn,  17  Iowa  30. 

20.  Robinson  v.  Powers,  129  Ind.  480,  28 
N.  E.  1112;  Gemmill  v.  Brown,  25  Ind.  App. 
6,  56  N.  E.  691;  Smith  v.  Milburn,  17  Iowa 
30. 

21.  Baird  v.  Boehner,  77  Iowa  622,  42 
N.  W.  454,  holding  that  a  written  agreement 
between  an  unmarried  pregnant  woman  and 
her  seducer  by  which  she  agrees  for  a  valu- 
able consideration  to  leave  the  town  for  a 
specified  time,  and  to  waive  all  claims  against 
him,  criminal  or  civil,  is  an  illegal  contract, 
and  constitutes  no  defense  to  an  action  for 
seduction. 

22.  Dowling  v.  Crapo,  65  Ind.  209. 

23.  Henneger  v.  Lomas,  145  Ind.  287,  44 
N.  E.  462,  32  L.  R.  A.  848. 

24.  Bishop  r.  Redmond,  83  Ind.  157. 

25.  Terry  v.  Hutchinson,  L.  R.  3  Q.  B. 
599,  9  B.  &  S.  487,  37  L.  J.  Q.  B.  257.  18 
L.  T.  Rep.  N.  S.  521,  16  Wklv.  Rep.  932; 
Harper  v.  Luffkin,  7  B.  &  C.  *387,  6  L.  J. 
K.  B.  O.  S.  23,  1  M.  &  R.  166.  31  Rev.  Rep. 
236,  14  E.  0.  L.  177;  Rist  v.  Faux,  4  B.  &  S. 
409,  10  Jur.  N.  S.  202.  32  L.  J.  Q.  B.  386.  8 
L.  T.  Rep.  N.  S.  737,  11  Wklv.  Rep.  918.  116 
E.  C.  L.  409;  Dean  r.  Peei,  5  East  45,  1 
Smith  K.  B.  333,  7  Rev.  Rep.  653,  102  Eng. 
Reprint  986. 

26.  Grinnell  v.  Wells,  2  D.  &  L.  610,  8 

[II,  A,  2,  a] 


1298    [36  Cyc] 


SEDUCTION 


higherplaneof  moral  development  was  reached,  the  necessity  of  showing  loss  of  actual 
service  came  to  be  regarded  as  a  mere  fiction  of  law  existing  more  in  theory  than  in  fact, 
giving  way  to  the  more  enlightened  and  reasonable  view  of  recognizing  the  parental 
relation  and  the  right  of  the  parent  to  the  services  of  the  child,  the  former  being 
under  both  a  legal  and  moral  obHgation  to  support  and  educate  the  latter.  Under 
the  relaxation  of  this  rule,  both  in  England  and  in  the  United  States,  it  is  only 
necessary  to  show  either  the  actual  or  constructive  relation  of  master  and  servant, 
predicated  on  the  legal  right  of  the  parent  to  control  or  command  the  services 
of  the  child.^^  But  where  the  daughter  is  of  full  age,  being  emancipated  from 
parental  authority,  some  kind  of  service  must  be  shown,  although  it  may  be 
slight  or  trivial,  to  give  the  parent  the  right  to  maintain  the  action.^^ 

b.  By  Statute.  The  rule  at  common  law  by  which  the  right  is  given  to  parents 
to  maintain  the  action  has  not  been  changed  in  some  of  the  states,  but  in  others 
it  has  been  enlarged  by  statute  by  abolishing  the  legal  fiction  of  loss  of  service 
as  a  condition  precedent  to  the  right  to  recover.^^  It  has  been  held,  however, 
that  a  statute  authorizing  the  maintenance  of  actions  for  seduction  without 
allegation  or  proof  of  the  loss  of  service  of  the  child  by  reason  of  the  wrongful  act 
does  not  modify  the  common-law  rule  that  the  relation  of  master  and  servant 
or  parent  and  child  must  appear;  and  therefore  that  a  mother  cannot  recover 
for  the  seduction  of  her  illegitimate  daughter  on  failing  to  show  that  the  daughter 
was  under  twenty-one  years  of  age,  or  in  her  service,  or  that  she  was  entitled  to 
her  service. 

e.  Who  May  Sue  and  When —  (i)  Father  —  (a)  In  General.  The  right  of 
action  for  the  seduction  of  the  infant  daughter  rests  exclusively  in  the  father  if 
living,  when  the  actual  or  constructive  relation  of  master  and  servant  is  shown, 


Jur.  1101,  14  L.  J.  C.  P.  19,  7  M.  &  G.  1033, 
8  Scott  N.  R.  741,  49  E.  C.  L.  1033 ;  Dean  f. 
Peel,  5  East  45,  1  Smith  K.  B.  333,  7  Rev. 
Rep.  653,  102  Eng.  Reprint  986. 

27.  Alabama. — Roberts  v.  Connelly,  14  Ala. 
235. 

Georgia. —  Kendrick  v.  McCrary,  11  Ga. 
603. 

Illinois. —  Leueker  v.  Steileu,  89  111.  545, 
31  Am.  Rep.  104;  White  v.  Murtland,  71  111. 
250,  22  Am.  Rep.  100;  Ball  v.  Bruce,  21 
111.  161;  Garretson  v.  Becker,  52  111.  App. 
255. 

Indiana. —  Bolton  v.  Miller,  6  Ind.  262. 
Maryland. —  Greenwood  V.   Greenwood,  28 
Md.  369. 

Mississippi. —  Ellington  v.  Ellington,  47 
Miss.  329. 

Neiv  Yorfc.— White  v.  Nellis,  31  N.  Y.  405, 
88  Am.  Dec.  282  [affirming  31  Barb.  279]; 
Mulvehall  v.  Millward,  11  N.  Y.  343;  Bartley 
V.  Richtmyer,  4  N.  Y.  38,  53  Am.  Dec.  338; 
Clark  V.  Fitch,  2  Wend.  459,  20  Am.  Dec. 
639;  Martin  v.  Payne,  9  Johns.  387,  6  Am. 
Dec.  288. 

Pennsylvania. —  Mohry  v.  Hoffman,  86  Pa. 
St.  358;  Hornketh  v.  Barr,  8  Serg.  &  R.  36, 
11  Am.  Dec.  568. 

United  States. —  Barbour  v.  Stephenson,  32 
Fed.  66. 

England. — Terry  v.  Hutchinson,  L.  R.  3  Q.  B. 
602,  9  B.  &  S.  487,  37  L.  J.  Q.  B.  257,  18 
L.  T.  Rep.  N.  S.  521,  16  Wkly.  Rep.  932; 
Maunder  v.  Venn,  M.  &  M.  323,  31  Rev.  Rep. 
734,  22  E.  C.  L.  535;  Bennett  V.  Allcott,  2 
T.  R.  166,  100  Eng.  Reprint  90. 

See  43  Cent.  Dig.  tit.  "Seduction,"  §  1 
et  seq. 
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28.  Delaware. —  Herring  v.  Jester,  2  Houst. 
66. 

Georgia. —  Kendrick  v.  MoCrary,  11  6a. 
603. 

Illinois.— Bsill  v.  Bunce,  21  111.  161. 

New  York. —  Badgley  v.  Decker,  44  Barb. 
577;  Nickleson  v.  Styker,  10  Johns.  115,  6 
Am.  Dec.  318. 

England. —  Postlethwaite  v.  Parkes,  3  Burr. 
1878,  97  Eng.  Reprint  1147. 

See  43  Cent.  Dig.  tit.  "  Seduction,"  §  16. 

29.  Indiana. —  Felkner  V.  Scarlet,  29  Ind. 
154. 

Iowa. —  Updegraff  v.  Bennett,  8  Iowa  72. 

Kansas. —  Anthony  v.  Norton,  60  Kan.  341, 
56  Pac.  529. 

Michigan. —  Stoudt  V.  Shepherd,  73  Mich. 
588,  41  N.  W.  696. 

Minnesota. —  Schmit  f.  Mitchell,  59  Minn. 
251,  61  N.  W.  140. 

North  Carolina. —  Hood  v.  Sudderth,  111 
N.  C.  215,  16  S.  E.  397,  holding  that  Const, 
art.  4,  §  1,  providing  that  feigned  issues 
should  be  abolished,  thereby  abolished  the 
necessity  for  proof  of  loss  of  service. 

Tennessee. —  Franklin  v.  McCorkle,  16  Lea 
609,  1  S.  W.  250,  57  Am.  Rep.  244. 

Virginia. —  Fry  v.  Leslie,  87  Va.  269,  12 
S.  E.  671. 

West  Yirginia. —  Riddle  v.  McGinnis,  22 
W.  Va.  253. 

See  43  Cent.  Dig.  tit.  "Seduction,"  §  9 
et  seq. 

30.  Woodward  v.  Anderson,  9  Bush  (Ky.) 
624;  Taylor  v.  Daniel,  98  S.  W.  986,  30  Ky. 
L.  iRep.  377. 

31.  Taylor  v.  Daniel,  98  S.  W.  986,  30 
Ky.  L.  Rep.  377, 
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he  being  entitled  to  the  profits  of  her  labor  and  under  a  legal  obhgation  to  support 
and  educate  her;  and  it  has  been  held  that  he  can  sue  and  recover  full  damages 
for  his  minor  daughter's  seduction,  even  where  a  statute  provides  that  every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest .^^ 

(b)  When  Daughter  Is  Under  Age  —  (1)  While  Living  With  Father.  Where 
the  daughter  is  under  age  at  the  time  of  the  seduction  the  rules  with  respect  to 
the  facts  and  circumstances  necessary  to  show  the  relation  of  master  and  servant 
and  the  loss  of  service  to  the  father  as  adopted  by  the  courts  of  this  country  differ 
in  some  important  particulars  from  those  where  the  daughter  is  of  full  age.  Where 
she  is  under  age  and  resides  with  her  father,  in  a  suit  by  him  for  her  seduction, 
the  relation  of  master  and  servant  and  loss  of  service  will  be  presumed,  he  being 
entitled  to  her  services  by  reason  of  his  legal  right  to  the  custody,  care,  society, 
and  labor  of  his  infant  children.^* 

(2)  W^HiLE  IN  Service  of  Another  or  Absent  From  Home.  It  is  also 
unnecessary  to  show  actual  loss  of  service  where  at  the  time  of  the  injury  she  is 
in  the  service  or  employment  of  another  or  absent  from  home,  so  long  as  she  is 
subject  to, her  father's  control  and  he  has  not  relinquished  his  right  to  command 
her  services,^^  even  though  at  the  time  of  the  injury  she  had  no  intention  of  return- 
ing to  her  father's  house,  for  the  mere  exercise  of  her  own  volition  will  not  of 


32.  Mulvehall  v.  Millward,  11  N.  Y.  343; 
Scarlett  v.  Norwood,  115  N.  C.  284,  20  S.  E. 
459;  Hornketh  v.  Barr,  8  Serg.  &  R.  (Pa.) 
36,  11  Am.  Dec.  568. 

33.  Scarlett  v.  Norwood,  115  N.  C.  284. 
20  S.  E.  459,  holding  that  under  Code,  §  177, 
providing  that  every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  in- 
terest, a  father  may  maintain  an  action  for 
damages  resulting  from  the  seduction  of  his 
infant  daughter,  tlie  loss  of  her  services,  the 
expense  of  her  illness,  her  death,  and  the  con- 
sequent injury  to  his  affections. 

34.  Massachusetts. —  Blanchard  v.  Ilsley, 
120  Mass.  487,  21  Am.  Rep.  535;  Kennedy  v. 
Shea,  no  Mass.  147. 

Mississippi. —  Ellington  V.  Ellington,  47 
Miss.  329. 

New  York. —  Mulvehall  v.  Millward,  11 
N.  Y.  343;  Hewitt  v.  Prime,  21  Wend.  79; 
Martin  v.  Payne,  9  Johns.  387,  6  Am.  Dec. 
288. 

Pennsylvania. —  Hornketh  v.  Barr,  8  Serg. 
&  R.  36,  11  Am.  Dec.  568;  Logan  V.  Murray, 
6  Serg.  &  R.  175,  9  Am.  Dec.  422. 

Tennessee. —  Parker  v.  Meek,  3  Sneed  29. 

See  43  Cent.  Dig.  tit.  "  Seduction,"  §  9 
et  seq. 

35.  Arkansas. —  Simpson  v.  Grayson,  54 
Ark.  404,  16  ,S.  W.  4,  26  Am.  St.  Rep.  52, 
holding  that  as  long  as  a  father  retains  his 
right  to  control  the  services  of  his  infant 
daughter  he  can  sue  for  her  seduction,  al- 
though he  has  allowed  her  to  receive  her 
earnings  in  the  service  of  the  one  by  whom 
she  has  been  seduced,  at  whose  house  she  was 
then  living. 

Illinois.— Ball  v.  Bruce,  21  111.  161. 
Indiana. —  Bolton  v.  Miller,  6  Ind.  262. 
Maine. —  Emery  v.  Gowen,  4  Me.  33,  16  Am. 
Dec.  233. 

Maryland. —  Greenwood  v.  Greenwood,  28 
Md.  369. 

Massaehusetts. — Blagge  v.  Ilsley,  127  Mass. 
191,  34  Am.  Rep.  361;  Blanchard  v.  Ilsley, 
120  Mass.  487,  21  Am.  Rep.  535. 


New  Hampshire. —  Davidson  v.  Goodall,  18 
N.  H.  423,  holding  that  the  action  will  lie 
although  the  infant  daughter  was  absent  from 
her  father's  home  on  a  visit  when  the  act 
complained  of  was  committed,  or  soon  after- 
ward left  his  house. 

NeiD  Yor/b.— Clark  v.  Fitch,  2  Wend.  459, 
20  Am.  Dee.  639,  holding  that  a  father  liable 
to  a,  third  person  for  the  expenses  of  the 
lying-in  of  a  daughter  who  has  been  seduced, 
being  under  the  age  of  twenty-one,  may  main- 
tain an  action  for  such  seduction,  although 
the  daughter  is  a  servant  de  facto  of  an- 
other, and  although  the  father  has  incurred 
no  actual  expense. 

North  Dakota. —  Ingwaldson  v.  Skrivseth, 
7  N.  D.  388,  75  N.  W.  772. 

Pennsylvania. —  Hornketh  v.  Barr,  8  Serg. 
&  R.  36,  11  Am.  Dec.  568. 

West  Virginia. —  Riddle  v.  McGinnis,  22 
W.  Va.  253.  And  see  Hudkins  v.  Haskins, 
22  W.  Va.  645. 

Wisconsin. —  Lavery  v.  Crooke,  52  Wis. 
612,  9  N.  W.  599,  38  Am.  Rep.  768,  holding 
that  a  father  may  recover  for  loss  of  service 
of  his  infant  daughter,  caused  by  her  being 
gotten  with  an  illegitimate  child,  notwith- 
standing she  was  not  at  the  time  actuallj- 
in  the  service  of  the  father  but  stopping  with 
defendant  and  his  wife  at  their  request,  which 
she  had  done  from  time  to  time,  when  not 
needed  at  her  father's,  she  having  worked 
there  when  at  home. 

England. —  Griffiths  v.  Teetgen,  15  C.  B. 
344,  1  Jur.  N.  iS.  426,  24  L.  J.  C.  P.  35,  3 
Wkly.  Rep.  11,  80  E.  C.  L.  344,  holding  that 
an  action  would  lie  where  a  daughter,  who 
was  living  with  her  father,  at  defendant's 
request,  went  and  stayed  at  his  house  to 
assist  in  his  shop  during  the  temporary  ab- 
sence of  his  wife,  where,  upon  the  return  of 
the  wife  within  a  few  weeks,  she  was  paid 
for  her  services,  and  then  left  and  returned 
to  her  father's,  having  been  seduced  while  at 
defendant's  during  his  wife's  absence.  See 
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itself  terminate  the  relation  of  master  and  servant.^®  And  the  same  rule  obtains 
in  the  United  States  where  she  is  permitted  to  receive  the  profits  of  her  own  labor.^^ 
Some  of  the  English  authorities,  however,  hold  otherwise.^^ 

(3)  Fraudulent  or  Wicked  Design.  If  a  fraudulent  or  wicked  design  is 
resorted  to  by  the  seducer  to  obtain  possession  of  the  female's  person  for  the  pur- 
pose of  seduction  and  such  purpose  is  thereby  accomplished,  the  action  will  still 
lie,  as  fraud  or  deception  cannot  deprive  the  father  of  the  right  to  his  daughter's 
services.^^ 

(4)  Father's  Right  to  Services  Divested.  If  the  father  has  divested 
himself  of  his  right  to  either  control  or  command  his  daughter's  services,  as  where 
he  has  apprenticed  her  to  another,*^  or  has  intentionally  abandoned  her  to  shift 
for  herself,*^  he  cannot  recover.  The  rule  is  different,  it  seems,  where  she  goes 
to  live  with  another  as  a  servant  under  an  oral  contract  instead  of  a  legal  indenture, 
for  in  such  case  the  father  does  not  transfer  his  right  to  her  services  beyond  recall.*^ 
Although  the  father  may  have  divested  himself  of  the  right  to  the  daughter's 
services,  yet  if  the  contingency  arises  whereby  he  can  legally  reassert  his  right 
to  them,  as  where  she  is  released  from  an  apprenticeship,  or  from  the  service 
of  another,  and  on  her  return  home  is  seduced,  the  father  may  recover. 


also  Holloway  v.  Abell,  7  C.  &  P.  528,  32 
E.  C.  L.  742. 

See  43  Cent.  Dig.  tit.  "  Seduction,"  §§  14, 
16. 

Under  Md.  Code,  art.  6,  §  20,  providing 

that  any  father  may  bind  out  his  child  as  an 
apprentice  "  for  any  time  not  longer  than  the 
full  age  of  such  child,  that  is  to  say,  boys 
till  twenty-one,  and  girls  till  eighteen  years 
of  age,"  a  female  child  is  not  to  be  considered 
as  of  full  age  at  eighteen  years,  so  as  to 
affect  the  right  of  the  father  to  maintain  an 
action  for  her  seduction.  Greenwood  v. 
Greenwood,  28  Md.  369. 

36.  Mulvehall  v.  Millward,  11  N.  Y.  343; 
Clark  V.  Fitch,  2  Wend.  (N.  Y.)  459,  20  Am. 
Dec.  639;  Martin  v.  Payne,  9  Johns.  (N.  Y.) 
387,  6  Am.  Dec.  288;  Hornketh  v.  Barr,  8 
Serg.  &  R.  (Pa.)  36,  11  Am.  Dec.  568.  But 
see  Dean  v.  Peel,  5  East  45,  1  Smith  K.  B. 
333,  7  Rev.  Rep.  653,  102  Eng.  Reprint  986, 
holding  that  an  action  cannot  be  maintained 
upon  evidence  showing  that  the  daughter, 
although  under  age,  was  living  in  another 
person's  family  in  the  capacity  of  a  house- 
keeper, and  had  no  intention  at  the  time  of 
the  seduction  to  return  to  her  father's  house, 
although  she  afterward  did  return  there  while 
within  age,  in  consequence  of  the  seduction, 
and  was  maintained  by  her  father. 

37.  Arkansas. —  Simpson  v.  Grayson,  54 
Ark.  404,  16  S.  W.  4,  26  Am.  St.  Rep.  52. 

Indiana. —  Boyd  v.  Byrd,  8  Blackf.  113,  44 
Am.  Dec.  740,  holding  that  a  father  can  main- 
tain a  suit  for  the  seduction  of  his  unmar- 
ried daughter,  under  age,  although  previous 
to  the  seduction  she  had  left  her  father's 
house,  with  his  consent,  without  intending 
to  return,  and  with  his  license  to  appropriate 
her  time  and  services  to  her  own  use. 

Maryland. —  Greenwood  v.  Greenwood,  28 
Md.  369. 

New  York. —  Martin  V.  Payne,  9  Johns.  387, 

6  Am.  Dec.  288. 

North  Dakota. —  Ingwaldson  v.  Skrivseth, 

7  N.  D.  388,  75  N.  W.  772. 

38.  Dean  v.  Peel,  5  East  45,  1  Smith  K.  B. 
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333,  7  Rev.  Rep.  653,  102  Eng.  Reprint  986. 
See  also  Grinnell  v.  Wells,  2  D.  &  R.  610,  8 
Jur.  1101,  14  L.  J.  C.  P.  19,  7  M.  &  G.  1033, 
8  Scott  N.  R.  741,  49  E.  C.  L.  1033;  Blamire 
V.  Haley,  4  Jur.  107,  9  L.  J.  Exch.  147,  6 
M.  &  W.  55;  Harris  v.  Butler,  1  Jur.  608,  6 
L.  J.  Exch.  133,  M.  &  H.  117,  2  M.  &  W. 
539. 

39.  Speight  v.  Oliviera,  2  Stark.  493,  20 
Rev.  Rep.  728,  3  E.  C.  L.  501,  holding  that  the 
father  might  maintain  an  action  for  the 
seduction  of  his  daughter  where  her  seducer 
hired  her  as  his  servant,  and  thereby  obtained 
possession  of  her  person  with  the  view  of 
seducing  her.  And  see  Lawyer  v.  Fritcher, 
54  Hun  (N.  Y.)  586,  7  N.  Y.  Suppl.  909 
[a-fjirmed  in  130  N.  Y.  239,  29  N.  E.  268,  27  Am. 
St.  Rep.  521,  14  L.  R.  A.  7001,  holding  that 
the  action  would  lie  where  an  infant  daughter 
was  taken  away  as  a  wife  by  one  who  fraudu- 
lently obtained  the  consent  of  her  parents  to 
a  void  marriage,  as  fraud  vitiated  such  con- 
sent; and  the  fact  that  at  the  time  she  took 
poison  she  was  informed  that  her  seducer 
could  not  legally  marry  her,  she  not  being  in 
plaintiff's  house  and  actual  service,  was  im- 
material. 

40.  Dain  v.  Wycoff,  7  N.  Y.  191,  holding 
that  a  father  who  has  indented  his  daughter 
to  another  man  as  a  servant,  being  no  longer 
entitled  to  her  services,  cannot  maintain  an 
action  of  seduction  against  him. 

41.  Ogborn  v.  Francis,  44  N.  J.  L.  441,  43 
Am.  Rep.  394. 

42.  Mohry  v.  Hoffman,  86  Pa.  St.  358,  in 
which  a  distinction  is  drawn  between  an 
acknowledged  legal  indenture  and  an  oral  con- 
tract, and  it  is  held  that  where  a  father  verb- 
ally agrees  that  his  daughter  shall  reside  as 
a  servant  in  a  stranger's  family  for  a  certain 
number  of  years,  he  does  not  thereby  sur- 
render his  parental  control  so  as  to  bar  his 
right  to  recover  for  her  seduction,  during  her 
minority,  by  a  son  of  her  employer. 

43.  Emery  v.  Gowen,  4  Me.  33,  16  Am. 
Dec.  233  (holding  that  if  a  minor  daughter  is 
bound  an  apprentice  and  her  master  turns 
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(c)  When  Daughter  Is  of  Full  Age  —  (1)  While  Living  With  Father. 
Although  the  daughter  is  of  full  age  at  the  time  of  her  seduction,  the  father  may 
maintain  an  action  for  the  injury  if  she  resides  in  his  family  and  performs  some 
service,  however  slight  or  trifling,**  although  she  may  be  temporarily  absent  in 
the  service  or  employment  of  another  or  on  a  visit.*^  No  contract  for  services 
is  required,  although  the  daughter  is  of  age;  the  slightest  service,  if  shown,  is 
sufficient.*® 

(2)  While  Not  Living  With  Father.  If  an  adult  daughter  does  not  reside 
in  her  father's  family  and  it  does  not  appear  that  she  performs  for  him  some 
service  the  action  will  not  lie.*^ 


her  away,  or  if,  with  his  consent,  she  returns 
to  her  father  and  is  seduced,  the  father  may 
have  his  action)  ;  Terry  v.  Hutchinson,  L.  R. 
3  Q.  B.  599,  9  B.  &  S.  487,  37  L.  J.  Q.  B.  257, 
18  L.  T.  Rep.  N.  S.  521,  16  Wkly.  Rep.  932 
(holding  that  an  action  for  seduction  is  sup- 
ported by  evidence  that  the  daughter,  who 
was  under  the  age  of  twenty-one,  being  dis- 
charged from  service,  was  returning  home  at 
the  time  of  the  seduction,  and  was  on  her  re- 
turn received  into  her  father's  house).  See 
also  Sargent  v.   ,  5  Cow.  (N.  Y.)  106. 

44.  Beaudette  v.  Gagne,  87  Me.  534,  33 
Atl  23;  Lamb  v.  Taylor,  67  Md.  85,  8  Atl. 
760  (holding  that  the  father  could  sue  where 
the  adult  daughter  when  seduced  was  living 
at  home,  working  during  the  day  for  another, 
returning  to  the  house  of  her  father  at  night, 
receiving  her  own  wages  and  supporting  her- 
self and  sometimes  assisting  her  mother  in 
paying  the  rent)  ;  Mercer  v.  Walmsley,  5 
Harr.  &  J.  (Md.)  27,  9  Am.  Dec.  486;  Wert 
v..  Strouse,  38  N.  J.  L.  184  (holding  that 
where  a  daughter  is  over  the  age  of  twenty- 
nine  years,  if  she  still  lives  in  her  father's 
house,  and  is  in  a  position  where  he  enjoys 
and  can  command  her  services,  he  may  main- 
tain an  action  for  her  seduction)  ;  Briggs  v. 
Evans,  27  N.  C.  16.  See  also  Herring  v.  Jes- 
ter, 2  Houst.  (Del.)  66;  Phipps  V.  Garland. 
20  N.  C.  38. 

45.  Bayles  V.  Burgard,  48  HI.  App.  371 
(holding  that  where  an  adult  daughter  has 
continued  to  live  with  her  father,  has  been 
his  housekeeper,  and  cared  for  his  minor  chil- 
dren, and  has  occasionally,  with  his  consent, 
done  work  away  from  home,  dividing  her 
earnings  with  him,  the  father  has  an  action 
for  loss  of  service  for  her  seduction)  ;  Lipe  v. 
Eisenlerd,  32  N.  Y.  229 ;  V^allace  v.  Clark,  2 
Overt.  (Tenn.)  93,  5  Am.  Dec.  654  (holding 
that  in  an  action  for  the  seduction  of  his 
daughter,  who  was  above  the  age  of  twenty- 
one  years,  slight  evidence  of  assistance  given 
by  her  to  her  father's  family  was  sufficient  to 
prove  her  the  father's  servant,  although  she 
may  have  lived  most  of  the  time  at  her  sis- 
ter's house)  ;  Rist  v.  Faux,  4  B.  &  S.  409,  10 
Jur.  N.  S.  202,  32  L.  J.  Q.  B.  386,  8  L.  T. 
Rep.  N.  S.  737,  11  V^kly.  Rep.  618,  116 
E.  C.  L.  409  (holding  that  the  service  was 
sufficient  to  support  an  action  by  the  father 
where  the  daughter  was  employed  by  defend- 
ant as  a  servant  when  seduced  by  him,  being 
absent  during  the  usual  working  hours  from 
her  father's  house,  where  she  slept  and  as- 
sisted in  the  household  duties )  ;  Mann  v.  Bar- 


rett, 6  Esp.  32,  9  Rev.  Rep.  804;  Ogden  i\ 
Lancashire,  15  Wkly.  Rep.  158. 

46.  Briggs  v.  Evans,  27  N.  C.  16;  and  other 
cases  above  cited. 

47.  Arkansas. —  Patterson  v.  Thompson,  24 
Ark.  55. 

Maine. —  Beaudette  v.  Gagne,  87  Me.  534,  33 
Atl.  23,  holding  that  in  an  action  by  a  father 
for  seduction  of  an  adult  daughter,  it  must 
appear  that  the  daughter  resided  in  her 
father's  family,  and  performed  some  acts  of 
service,  however  slight,  although  it  is  not 
necessary  that  the  services  should  be  such  as 
the  father  can  command. 

Maryland. —  Mercer  v.  Walmsley,  5  Harr. 
&  J.  27,  9  Am.  Dec.  486. 

New  York. —  Thompson  v.  Millar,  1  Wend. 
447;  Nickleson  v.  Styker,  10  Johns.  115,  6 
Am.  Dec.  318. 

North  Carolina. —  McDaniel  v.  Edwards,  29 
K  C.  408,  47  Am.  Dec.  331  (holding  that  a 
father  cannot  maintain  an  action  for  the  se- 
duction of  his  daughter  where  the  daughter 
is  over  twenty-one  years  of  age,  and  does  not 
live  in  her  father's  family,  although  he  is  to 
receive  a  part  of  her  wages)  ;  Phipps  v.  Gar- 
land, 20  N.  C.  38  (holding  that  if  the  daugh- 
ter be  of  full  age  and  does  not  reside  with 
her  father,  the  action  cannot  be  maintained, 
although  she  occasionally  visits  him  and  is 
seduced  while  she  is  going  to  his  house  on 
one  of  these  visits ) . 

Pennsylvania. —  Wilson  v.  Sproul,  3  Penr. 
&  W.  49. 

Tennessee. —  Parker  v.  Meek,  3  Sneed  29. 

Virginia. —  Lee  V.  Hodges,  13  Gratt.  726. 

England. —  Davies  v.  Williams.  10  Q.  B. 
725,  11  Jur.  750,  16  L.  J.  Q.  B.  369,  59 
E.  C.  L.  725  (holding  that  when  a  daughter 
is  seduced  while  out  at  service,  and  leaves  ill 
a  state  of  pregnancy  and  returns  home, 
where  she  is  supported  by  her  father  until 
and  after  her  confinement,  the  relation  of 
master  and  servant  does  not  exist  at  the 
time  of  the  seduction  and  the  action  cannot 
be  maintained)  ;  Manly  r.  Field.  7  C.  B. 
N.  S.  96,  6  Jur.  N.  S.  300.  20  L.  J.  C.  P.  79, 
97  E.  C.  L.  90  (holding  that  when  an  adult 
daughter  rents  a  house  and  carries  on  the 
business  of  a  milliner  at  the  time  of  her  se- 
duction, the  fact  that  her  mother  and  brothers 
and  sisters  reside  with  her,  slie  contributing 
to  their  support,  the  father  lodging  elsewhere 
but  also  contributing  to  tlieir  support  at 
times  and  visiting  them,  does  not  entitle  the 
father  to  maintain  the  action)  ;  Blamire  0. 
Haley,  4  Jur.  107,  9  L.  J.  Exch.  147.  0  M.  &  W. 
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(3)  When  Service  Is  Presumed.  In  some  jurisdictions  it  has  been  held 
that  where  the  daughter  is  hving  in  her  father's  house  as  a  member  of  his  family 
at  the  time  she  attains  her  majority,  rendering  him  the  usual  services,  from  which 
the  relation  of  master  and  servant  may  be  implied,  such  relation  is  presumed 
to  continue  to  exist  between  them  until  she  is  emancipated  from  all  control  on 
the  part  of  her  father;  and  such  relation  will  not  be  terminated  by  a  mere  tem- 
porary absence  from  her  father's  home  with  the  present  intention  on  her  part 
of  returning  to  the  same.^^ 

(4)  Imbecile  Daughter.  If  the  daughter  is  over  the  age  of  twenty-one 
years  and  incapable  of  emancipation  from  parental  control  by  reason  of  imbecility 
of  mind  she  still  owes  service  to  the  father  and  is  subject  to  his  control  as  though 
she  were  a  minor;  and  if  she  has  not  been  manumitted,  and  while  in  the  service 
of  another  is  seduced,  the  father  may  recover.^^ 

(ii)  Mother  —  (a)  During  Life  of  Father.  At  common  law  the  mother 
cannot  maintain  an  action  for  the  seduction  of  her  daughter  while  the  father  is 
living;  but  it  has  been  held  otherwise  under  modern  statutes  where  the  father 
has  abandoned  the  mother  and  left  the  state,  and  the  daughter  resides  with  and 
performs  services  for  the  mother.^^ 

(b)  After  Father's  Death.  After  the  father's  death  the  mother  may  maintain 
an  action  for  her  daughter's  seduction  where  the  relation  of  master  and  servant 
is  shown  to  exist  in  like  manner  as  the  father  if  he  were  living.^^  The  mother 
of  a  minor  daughter  whose  father  is  dead,  being  entitled  to  her  services  during 
her  minority,  may  sue  and  recover  for  such  daughter's  seduction.^*  But,  unless 
it  is  shown  that  the  mother  was  entitled  to  the  services  of  her  minor  daughter 


55  (holding  that  an  action  cannot  be  main- 
tained by  a  father  for  the  seduction  of  his 
adult  daughter  while  she  is  in  the  service  of 
another,  although  it  be  shown  that  she  was 
there  with  the  intention  on  the  part  of  her 
father  and  herself  that  she  should  return  to 
her  father  when  she  quit  her  service,  unless 
she  should  go  into  the  service  of  another ) . 

See  43  Cent.  Dig.  tit.  "Seduction,"  §  13 
et  seq. 

48.  Wert  v.  Strouse,  38  K  J.  L.  184; 
Parker  v.  Meeks,  3  Sneed  (Tenn.)  29;  Hud- 
kins  V.  Haskins,  22  W.  Va.  645. 

49.  Hudkins  v.  Haskins,  22  W.  Va.  645. 
And  see  Dodd  v.  Focht,  72  Iowa  579,  34  N.  W. 
425. 

50.  Hahn  v.  Cooper,  84  Wis.  629,  54  N.  W. 
1022,  holding  that  where  an  adult  who  was 
an  imbecile  and  had  never  been  manumitted 
by  the  father  was  placed  by  the  latter  in  the 
service  of  a  man^  under  an  agreement  to  ac- 
count to  the  father  for  her  services  and  was 
seduced  by  him,  the  father  could  recover,  as 
he  had  the  right  to  reclaim  her  services  at 
any  time. 

51.  Badgley  v.  Decker,  44  Barb.  (N.  Y.) 
577. 

52.  Badgley  v.  Decker,  44  Barb.  (N.  Y.) 
577  (holding  that  under  the  statutes  relating 
to  married  women  a  wife  who  has  been 
abandoned  by  her  husband,  and  who  keeps  a 
boarding-house  on  her  sole  and  separate  ac- 
count, may  sue  in  her  own  name  for  the 
seduction  of  her  daughter,  over  twenty-one 
years  of  age,  who  lives  with  and  performs 
services  for  her  about  the  house)  ;  Abbott 
V.  Hancock,  123  N.  C.  99,  31  S.  E.  268  (hold- 
ing that  where  a  husband  resides  out  of  the 
state,  the  wife  may  maintain  an  action  for 
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the  seduction  of  her  daughter ) .  Compare, 
however,  Matthews  v.  Koch,  20  Pa.  Co.  Ct. 
363,  holding  that  a  married  woman  deserted 
by  her  husband  cannot  recover  damages  for 
the  seduction  of  her  daughter,  over  twenty- 
one  years  of  age,  unless  she  shows  an  express 
contract  establishing  the  relation  of  mistress 
and  servant  between  them. 

53.  Furman  v.  Van  Sise,  56  N.  Y.  435,  15 
Am.  Rep.  441;  Gray  v.  Durland,  51  N.  Y.  424 
[affirming  50  Barb.  100] ;  and  other  cases 
in  the  notes  following. 

54.  Keller  v.  Donnelly,  5  Md.  211;  Furman 
V.  Van  Sise,  56  N.  Y.  435,  15  Am.  Rep.  441 
(holding  that  w^here  a  minor  daughter,  the 
father  being  dead,  was  seduced  while  in  the 
service  of  another  under  an  understanding 
had  with  the  mother,  such  daughter  receiving 
the  profits  of  her  labor  and  applying  them 
to  her  own  use,  with  her  mother's  consent, 
the  mother  could  sue  for  the  seduction)  ; 
Gray  v.  Durland,  50  Barb.  (N.  Y.)  100 
[affirmed  in  51  K  Y.  424]  (holding 
that  a  mother,  after  the  father's  death, 
can  maintain  an  action  for  the  se- 
duction of  her  minor  child,  notwithstanding 
the  daughter  is  temporarily  in  the  employ- 
ment of  another  person,  but  when  seduced 
is  at  home  engaged  in  domestic  duties  for  a 
few  days  for  her  mother)  ;  Badgley  v.  Decker, 
44  Barb.  (N.  Y.)  577;  Lampman  v.  Ham- 
mond, 3  Thomps.  &  C.  (N.  Y.)  293;  Sargent 

V.   ,  5  Cow.  (N.  Y.)  106  (holding  that 

an  action  would  lie  in  favor  of  the  mother 
for  the  seduction  where  a  mother  bound  her 
minor  daughter  as  an  apprentice,  and  she 
was  thereafter  seduced,  upon  which  the  in- 
dentures were  canceled  by  consent,  and  the 
daughter  returned  to  her  mother's  house  and 
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when  seduced,  it  has  been  held  that  she  cannot  maintain  the  action,  as  where 
the  daughter  is  hired  to  another,^^  or  where  she  leaves  her  home  on  account  of 
her  mother  being  a  common  prostitute,  and  during  her  absence  is  seduced.^^  The 
mother  may  maintain  an  action  when  the  daughter  is  living  with  her  and  ren- 
dering service,  however  slight,  although  she  is  over  twenty-one,^^  but  not  if  no 
service  is  proved.^^  The  right  of  the  mother  to  sue  is  not  defeated  by  the  fact 
that  she  has  remarried.^^ 

(c)  When  Father  Dies  After  Seduction.  In  some  states  it  has  been  held  that 
a  mother  after  the  death  of  the  father  can  maintain  an  action  against  the  seducer 
of  their  daughter  where  she  was  seduced  while  living  with  her  father  in  his  life- 
time; but  in  other  states  the  decisions  are  to  the  contrary. Such  action  will 
not  lie  where  she  was  in  the  actual  service  of  another  at  the  time  she  was  seduced. 

(d)  Illegitimate  Daughter,  A  mother  cannot  recover  for  the  seduction  of  her 
illegitimate  daughter  if  she  fails  to  show  that  the  daughter  was  under  twenty-one 
years  of  age,  or  in  her  service,  or  that  she  was  entitled  to  her  services. 

(ill)  Persons  In  Loco  Parentis.  As  a  rule,  a  grandparent,  brother, 
stepfather,  or  any  other  person  standing  in  loco  parentis  to  the  female  seduced 
may  sue  for  her  seduction  and  recover  damages  for  the  injury  in  all  cases  where 
the  natural  father  might  sue;  ®^  but  it  is  held  in  some  states  that  the  action  will 


was  there  delivered  of  a  child)  ;  Gould  v. 
Erskine,  20  Ont.  347. 

Actual  loss  of  service. — In  South  v.  Dennis- 
ton,  2  Watts  (Pa.)  474,  it  was  held  that  a 
widowed  mother  cannot  sustain  an  action  for 
the  seduction  of  her  minor  daughter  unless 
actual  loss  of  service  is  shown,  it  being  the 
gist  of  the  action;  the  action  being  founded 
on  the  relation  of  master  and  servant,  not 
of  parent  and  child. 

In  Maryland  it  has  been  held  that  under 
the  statute  a  mother  is  not  entitled  to  com- 
mand the  services  of  her  daughter  after  she 
is  eighteen,  and  therefore  cannot  sue  for  the 
daughter's  seduction  after  that  age,  if  she 
is  not  in  her  employ.  Keller  i).  Donnelly, 
5  Md.  211. 

55.  Hobson  v.  Fullerton,  4  III.  App.  282. 

56.  Roberts  v.  Connelly,  14  Ala.  235. 

57.  Villepigue  v.  Shuler,  3  Strobh.  (S.  C.) 
462.  See  also  Moran  v.  Dawes,  4  Cow. 
(N.  Y.)  412;  Davidson  V.  Abbott,  2  Vt.  570, 
36  Am.  Rep.  767. 

58.  Hedges  v.  Tagg,  L.  R.  7  Exch.  283,  41 
L  J.  Exch.  169,  20  Wkly.  Rep.  976  (holding 
that  the  mother  could  not  recover  where  an 
adult  daughter,  being  in  service  as  a  gov- 
erness, and  seduced  whilst  on  a  three  days* 
visit,  with  her  employer's  permission,  to  her 
mother,  during  which  visit  she  gave  some 
assistance  in  household  duties,  at  the  time  of 
her  confinement  being  in  the  service  of 
another  employer  and  afterward  returning 
home  to  her  mother)  ;  Thompson  v.  Ross, 

5  H.  &  N.  16,  5  Jur.  N.  S.  1133,  29  L.  J. 
Exch.  1,  1  L.  T.  Rep.  N.  S.  43,  8  Wkly.  Rep.  44. 
Compare,  however,  Anthony  v.  Norton,  60 
Kan.  341,  56  Pac.  529,  72  Am.  St.  Rep.  360, 
44  L.  R.  A.  757,  holding  that  a  mother  may 
recover  for  the  seduction  of  her  adult  daugh- 
ter, living  with  her,  without  averment  or 
proof  of  loss  of  services  or  expenses  of 
sickness. 

59.  Lampman   v.   Hammond,   3  Thomps. 

6  C.  (N.  Y.)  293. 

60.  Coon  v.  Moffet,  3  N.  J.  L.  583,  4  Am. 


Dec.  392  (holding  that  a  mother  can  sue  for 
debauching  her  daughter,  and  getting  her 
with  child,  although  accomplished  in  the 
lifetime  of  the  father,  the  loss  of  service 
accruing  after  his  death;  such  loss  of  service 
being  the  ground  of  the  action)  ;  Parker 
V.  Meek,  3  Sneed  (Tenn.)  29  (holding  that 
where  the  daughter  was  seduced  while  living 
with  the  father  and  the  latter  afterward  died 
before  the  daughter  was  delivered  of  the 
child,  she  continuing  to  live  with  the  mother, 
the  mother  might  recover  for  the  seduction). 

61.  Heinrichs  v.  Kerchner,  85  Mo.  378 
(holding  that  a  mother  cannot  maintain  an 
action  for  the  seduction  of  her  daughter 
where  the  father  was  living  at  the  time  of 
the  seduction,  although  he  died  before  the 
daughter  gave  birth  to  a  child)  ;  Vossel  v. 
Cole,  10  Mo.  634,  47  Am.  Dec.  136  (to  the 
same  effect)  ;  Logan  V-.  Murray,  6  Serg.  &  R. 
(Pa.)  175,  9  Am.  Dec.  422. 

62.  George  v.  Van  Horn,  9  Barb.  (N.  Y.) 
523,  holding  that  a  mother,  after  the  death 
of  her  husband,  cannot  recover  for  the  se- 
duction of  her  daughter  in  his  lifetime,  where 
it  appears  that  the  daughter  was  over 
twenty-one  years  of  age,  and  in  the  actual 
service  of  another  person,  although  she 
shortly  afterward  returned  to  her  mother's 
family,  and  was  cared  for  by  her  during  her 
confinement. 

63.  Taylor  v.  Daniel,  98  S.  W.  986.  30 
Ky.  L.  Rep.  377.    See  also  supra,  II.  A.  2.  b. 

64.  Illinois.— v.  Bruce,  21  111.  101. 
Maryland. —  Keller  v.  Donnelly,  5  Md.  211. 
New  Hampshire. —  Davidson  v.  Goodall,  18 

N.  H.  423,  holding  that  where  a  fenialo  under 
age,  having  no  father,  is  seduced  while  serv- 
ing in  the  familj'^  of  a  cousin  with  whom  she 
has  resided  for  several  years,  the  cousin 
stands  in  loco  parentis  to  the  girl,  and  the 
relation  of  master  and  servant  is  sufficiently 
shown  to  support  an  action  for  the  seduc- 
tion even  if  she  was  absent  on  a  visit  at  the 
time. 

New  TorA-.— Certwell  r.  Hoyt.  6  Hun  576 
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not  lie  if  the  female  is  at  the  time  of  the  seduction  in  the  service  of  a  third  person. 
The  action  will  not  lie  where  the  female  is  over  the  age  of  twenty-one  years  and 
is  not  in  the  actual  service  of  the  person  standing  in  loco  parentis  at  the  time  of 
the  seduction. 

(iv)  Guardian.  The  guardian,  upon  the  decease  of  the  father,  stands  in 
loco  parentis  in  his  relation  to  his  ward,  and  possesses  the  same  right  to  sue  for 
her  seduction  as  the  father  would  have  if  living.  If  the  father  is  living  the  guar- 
dian can  only  sue  where  it  appears  that  the  former  has  parted  with  or  waived 
the  right  to  his  daughter's  services,  and  the  actual  or  constructive  relation  of 
master  and  servant  is  shown  to  exist  between  the  guardian  and  his  ward.^^ 

d.  Elements  of  Cause  of  Action — (i)  The  Seduction.  It  has  been  held 
in  some  jurisdictions  that  seduction,  as  distinguished  from  mere  illicit  inter- 
course, must  be  shown  to  entitle  the  parent,  guardian,  or  other  person  in  loco 
parentis  to  sue  for  the  wrong  inflicted  upon  the  injured  female,  and  this  implies 
that  some  pretense  or  artifice  was  used  on  the  part  of  her  seducer  to  accomplish 
his  purpose.®*  At  common  law,  however,  loss  of  service  is  the  basis  of  the  action, 
and  therefore  the  mere  act  of  intercourse  resulting  in  loss  of  service  is  sufficient.'^** 
In  the  absence  of  a  statute  a  promise  of  marriage  is  not  necessary.'^  The  fact 
that  force  was  used  will  not  defeat  the  action.''^ 


fiiolding  that  where,  at  the  request  of  the 
deceased  parents  of  a  female  infant,  her 
grandfather  assumes  the  obligations  of  a 
parent  in  respect  to  her,  he  can  maintain  an 
action  for  her  seduction,  although  she  was 
living  away  from  him  in  the  service  of  the 
defendant,  appropriating  the  wages  received 
to  her  own  use,  at  the  time  of  the  injury)  ; 
Bracy  v.  Kibbe,  31  Barb.  273  (holding  that 
a  stepfather  who  has  adopted  the  illegitimate 
daughter  of  his  wife  into  his  family  stands 
in  loco  parentis,  and  can  maintain  an  action 
for  her  seduction)  ;  IngersoU  v.  Jones,  5 
Barb.  661. 

Oregon. —  Anderson  v.  Aupperle,  51  Oreg. 
556,  95  Pac.  330. 

South  Carolina. —  Villepigue  v.  Shular,  3 
Strobh.  462. 

Tennessee. —  Maguinay  V,  Saudek,  5  Sneed 
146,  stepfather. 

See  43  Cent.  Dig.  tit.  "Seduction,"  §§  11, 
12. 

Effect  of  statute. —  The  common-law  ac- 
tion for  the  seduction  of  an  unmarried 
female,  in  the  name  of  the  person  having  the 
right  to  her  services,  for  loss  of  services, 
is  not  displaced  by  B.  &  C.  Comp.  Oreg.  §  35, 
authorizing  a  father,  or,  in  case  of  his  death 
or  desertion  of  his  family,  the  mother,  to 
maintain  an  action  for  the  seduction  of  a 
daughter,  although  there  is  no  loss  of  services, 
and  the  common-law  right  of  action  for  the 
seduction  of  a  granddaughter,  who  is  a 
member  of  plaintiff's  household,  exists.  An- 
derson V.  Aupperle,  51  Oreg.  556,  95  Pac. 
330. 

65.  Bartley  v.  Richtmyer,  4  N.  Y.  38,  53 
Am.  Dec.  338  [reversing  2  Barb.  182],  step- 
father. 

Under  the  Maryland  statute  it  was  held 
that  where  the  seduced  daughter  was  a  minor 
there  must  be  proof  of  service  to  enable  the 
person  standing  in  loco  parentis  to  recover. 
Keller  v.  Donnelly,  5  Md.  211. 

66.  Thompson  v.  Millar,  1  Wend.  (N.  Y.) 
447  (holding  that  where  the  female  is  over 
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the  age  of  twenty-one,  unless  she  is  in  the 
actual  service  of  her  sister,  who  stands  in 
loco  parentis  so  as  to  constitute  in  law  and 
in  fact  the  relation  of  master  and  servant, 
and  resides  with  her  seducer  at  the  time  of 
the  seduction,  no  action  for  the  seduction 
will  lie)  ;  Kinney  v.  Laughenour,  89  N.  C. 
365  (holding  that  a  stepfather  cannot  re- 
cover for  the  seduction  of  his  stepdaughter 
if,  at  the  time  of  the  injury,  she  was  not  in 
his  service  or  under  his  control)  ;  Wilson  v. 
Sproul,  3  Penr.  &  W.  (Pa.)  49  (holding  that 
a  brother-in-law  of  the  seduced  cannot  sue 
where  she  is  above  the  age  of  twenty-one 
years,  and  not  in  his  actual  employment). 

67.  Fernsler  v.  Moyer,  3  Watts  &  S.  (Pa.) 
416,  39  Am.  Dec.  33. 

68.  Blanchard  v.  Ilsley,  120  Mass.  487,  21 
Am.  Rep.  535. 

69.  Hawn  v.  Banghart,  76  Iowa  683,  39 
N.  W.  251,  14  Am.  St.  Rep.  261;  Bailey  V. 
O'Bannon,  28  Mo.  App.  39;  Smith  v.  Young, 
26  Mo.  App.  575  (recovery  of  more  than 
compensatory  damages)  ;  Patterson  v.  Hay- 
den,  17  Oreg.  238,  21  Pac.  129,  11  Am.  St. 
Rep.  822,  3  L.  R.  A.  529.  And  see  Franklin 
V.  McCorkle,  16  Lea  (Tenn.)  609,  1  S.  W. 
250,  57  Am.  Rep.  244.  See  also  supra,  II, 
A,  1,  c,  (I). 

70.  Leucker  v.  Steileu,  89  111.  545,  31  Am. 
Rep.  104;  Hogan  v.  Cregan,  6  Rob.  (N.  Y.) 
138;  McAulay  v.  Birkhead,  35  N.  C.  28,  55 
Am.  Dec.  427;  Reed  v.  Williams,  5  Sneed 
(Tenn.)  580,  73  Am.  Dec.  157.  And  see  Hill 
V.  Wilson,  8  Blackf.  (Ind.)  123;  Blagge  v. 
Ilsley,  127  Mass.  191,  34  Am.  Rep.  361. 

71.  Comer  v.  Taylor,  82  Mo.  341;  Kip  v. 
Berdan,  20  N.  J.  L.  239  ;  Franklin  v.  Mc- 
Corkle, 16  Lea  (Tenn.)  609,  1  S.  W.  250,  57 
Am.  Rep.  244;  Haynes  V.  Sinclair,  23  Vt. 
108. 

72.  Kennedy  v.  Shea,  110  Mass.  147,  14 
Am.  Rep.  584;  Dalman  v.  Koning,  54  Mich. 
320,  20  N.  W.  61;  Johnston  v.  Disbrow,  47 
Mich.  59,  10  N.  W.  79;  Lawrence  v.  Spence, 
99  N.  Y.  669,  2  N.  E.  145  [affirming  29  Hun 
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(ii)  Loss  OF  Services.  While  the  right  to  recover  is  theoretically  founded 
on  loss  of  actual  or  constructive  service,  now,  both  in  England  and  America, 
where  the  female  was  under  twenty-one  years  of  age  when  seduced,  it  is  only 
necessary  to  show  that  plaintiff  in  the  action  was-  entitled  to  or  had  the  right 
to  control  her  services  at  the  time  of  the  seduction. '^^  An  adult  female  being 
legally  exempt  from  parental  authority,  the  relation  of  master  and  servant  is 
not  impUed,  as  in  the  case  of  a  minor,  but  actual  service,  which,  however,  may  be  slight, 
must  be  shown  to  enable  the  parent  to  recover.^*  It  is  immaterial  whether  such 
services  are  paid  for  or  not,  or  whether  they  were  performed  under  any  special 
contract.  One  who  contracts  with  a  father  for  the  hire  to  him  of  his  daughter's 
services,  and  accounts  to  him  for  them,  concedes  the  father's  right  to  her  services, 
and  that  the  relation  of  master  and  servant  existed  between  them,  and  he  is 
estopped  to  deny  the  existence  of  such  relation  in  an  action  by  the  father  against 
him  for  seduction. '^^ 


169];  Damon  v.  Moore,  5  Lans.  (N.  Y.)  454; 
Lavery  v.  Crooke,  52  Wis.  612,  9  N.  W.  599, 
38  Am.  Eep.  768.  See  also  Mohelsky  v. 
Hartmeister,  68  Mo.  App.  318.  Compare  Ho- 
gan  V.  Cregan,  6  Rob.  (N.  Y.)  138,  holding 
that  the  seducer  must  have  used  insinuating 
arts  to  overcome  the  opposition  of  the  se- 
duced,, and  must  by  his  wiles  and  persua- 
sions, without  force,  have  debauched  her. 

73.  Alabama. —  Roberts  v.  Connelly,  14 
Ala.  235. 

Illinois. — Anderson  v.  Ryan,  8  111.  583. 

Massachusetts. —  Kennedy  v.  Shea,  110 
Mass.  147,  14  Am.  Rep.  584. 

Neio  York. —  Bartley  v.  Richtmyer,  4  N.  Y. 
38,  53  Am.  Dec.  338  [reversing  2  Barb.  182] ; 
Whitney  v.  Elmer,  60  Barb.  250;  Hewitt  v. 
Prime,  21  Wend.  79. 

Tennessee. —  Franklin  v.  McCorkle,  16  Lea 
609,  1  S.  W.  250,  57  Am.  Rep.  244. 

West  Virginia. —  Hudkins  v.  Haskins,  22 
W.  Va.  645. 

See  43  Cent.  Dig.  tit.  "Seduction,"  §  16. 
And  see  supra,  II,  A,  2,  ar-c,  and  cases  there 
cited. 

74.  Delaiuare. —  Robinson  v.  Burton,  5 
Harr.  335. 

Georgia. —  Kendrick  v.  McCrary,  11  Ga. 
603,  holding  that  an  express  contract  between 
a  father  and  his  adult  daughter  need  not  be 
shown,  in  an  action  by  him  for  her  seduc- 
tion, where  services  are  performed  by  her  in 
the  family,  however  slight. 

Illinois.— Bsill  v.  Bruce,  21  111.  161,  hold- 
ing that  if  the  woman  seduced  is  not  a  minor, 
she  must  reside  with  and  render  service  to 
plaintiff,  but  slight  acts  of  service  will  sus- 
tain the  action.  And  see  Doyle  v.  Jessup,  29 
III.  460. 

Iowa. —  Humble  V.  Shoemaker,  70  Iowa 
223,  30  N.  W.  492,  under  a  statute. 

Maryland. —  Lamb  V.  Taylor,  67  Md.  85,  8 
Atl.  760,  holding  that  the  fact  that  the  adult 
daughter  worked  for  another  during  the  day, 
returning  to  her  father's  house  at  night,  pay- 
ing her  board,  and  sometimes  aiding  in  pay- 
ing the  rent,  showed  sufficient  service  to  en- 
able the  father  to  recover  for  her  seduction. 

Missouri. —  Vossel  v.  Cole,  10  Mo.  634,  47 
Am.  Dec.  136,  holding  that  a  parent  may 
maintain  an  action  for  the  seduction  of  his 
daughter  over  twenty-one  years  of  age,  where 


the  daughter  renders  services  to  the  parent 
which  are  interrupted  by  such  seduction,  al- 
though she  may  be  living  with  and  in  the 
service  of  another. 

New  Jersey. —  Sutton  v.  Huffman,  32 
N.  J.  L.  58. 

New  York. —  Badgley  v.  Decker,  44  Barb. 
577,  holding  that  in  an  action  for  the  seduc- 
tion of  a  daughter  over  twenty-one  years  of 
age,  proof  of  the  slightest  service  rendered  by 
the  daughter  is  sufficient  to  maintain  the 
action. 

North  Carolina. —  Briggs  v.  Evans,  27  N.  C. 
16,  holding  that  an  actual  contract  for  serv- 
ices between  the  father  and  his  daughter, 
although  she  be  of  age,  is  not  required  to  be 
proved.  It  is  presumed  from  any,  even  the 
slightest,  services  performed  by  her  in  the 
family. 

Vermont. —  Davidson  v.  Abbott,  52  Vt.  570, 
36  Am.  Rep.  767,  holding  that  where  it  ap- 
pears that  the  adult  daughter  was  living  and 
had  always  lived  at  home  with  plaintiff,  as- 
sisting about  domestic  duties,  doing  errands 
for  the  family,  working  most  of  the  time  for 
another  and  paying  her  wages  to  plaintiff, 
which  were  used  in  support  of  the  family,  an 
action  will  lie  for  her  seduction,  the  daugh- 
ter being  de  facto  plaintiff's  servant. 

England. —  Satterthwaite  v.  Dewhurst,  4 
Dougl.  315,  26  E.  C.  L.  497,  99  Eng.  Reprint 
899,  5  East  46  note,  102  Eng.  Reprint  986, 
7  Rev.  Rep.  654  note  (holding  that  no  action 
will  lie  for  debauching  a  daughter,  although 
the  mother  maintains  her  and  her  adult 
daughter  during  her  lying-in,  unless  on  the 
ground  of  the  loss  of  service)  ;  Long  v. 
Keightley,  Ir.  R.  11  C.  L.  221  (holding  that 
the  loss  of  service  was  sufficient  to  maintain 
the  action  where  plaintiff  s  adult  daughter 
was  seduced  in  the  house  and  service  of  plain- 
tiff, and  the  day  after  left  and  entered  the 
service  of  another,  and  after  her  confinement 
returned  to  the  house  of  plaintill  ). 

See  43  Cent.  Dig.  tit.  "Seduction,"  §  16. 
And  see  supra,  I,  A,  2,  a-c,  and  cases  there 
cited. 

75.  Lamb  v.  Taylor,  67  ^Id.  85,  8  Atl.  760; 
Lipe  r.  Eisenlerd,  32  N.  Y.  229;  Badgley  v. 
Decker,  44  Barb.  (N.  Y.)  577. 

76.  Hahn  v.  Cooper,  84  Wis.  629,  54  N.  W. 
1022. 
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(ill)  Pregnancy  or  Venereal  Disease.  It  is  not  essential  to  the  main- 
tenance of  the  action  to  show  pregnancy  or  veneral  disease,  but  its  existence 
may  be  ground  to  support  the  action  where  the  proximate  effect  is  an  incapacity  to 
perform  labor. "^^ 

(iv)  Remote  and  Proximate  Cause.  The  action  per  quod  servitium 
amisit  will  lie  only  where  the  loss  of  service  was  the  proximate  cause  of  the  act 
complained  of;  and  it  will  not  lie,  therefore,  where  the  illness  of  a  daughter  was 
the  consequence,  not  of  the  seduction,  but  of  the  publication  of  her  shame. '^^ 

e.  Defenses  —  (i)  In  General.  In  an  action  by  a  father  for  the  seduction 
of  his  minor  daughter,  defendant  cannot  set  up  that  it  was  the  result  of  her  mis- 
conduct.'^^ Nor  at  common  law  can  he  show  that  she  willingly  consented  or 
even  that  she  in  fact  seduced  him.^^ 

(ii)  Subsequent  Marriage.  Where  a  parent  sues  the  seducer  of  his 
daughter  for  loss  of  her  services,  her  marriage  after  the  seduction,  either  to  the 
defendant  or  to  another,  will  not  defeat  the  action. 

(ill)  Unchastity.  In  an  action  by  a  parent  for  seduction  of  his  daughter 
her  previous  unchastity  may  be  shown  in  mitigation  of  damages,  but  it  is  not  a 
complete  defense  and  will  not  defeat  the  action, unless  by  statute. Proof 
that  the  daughter  had  illicit  intercourse  with  others  about  the  same  time  will 
not  defeat  the  action.^*  And  even  where,  under  the  statute,  as  in  some  juris- 
dictions, the  action  will  not  lie  where  the  female  was  unchaste,  the  fact  that  she 
had  been  previously  unchaste  will  not  prevent  a  recovery,  if  she  had  reformed 
and  was  leading  a  virtuous  life  at  the  time  of  the  seduction. 

(iv)  Consent,  Connivance,  or  Negligence  of  Parent.  Where  the 
parent  or  one  in  loco  parentis  consented  to  or  connived  at  the  intercourse,  or 
where  he  must  have  known  that  the  course  of  conduct  allowed  by  him  between 
the  seducer  and  his  daughter  would  inevitably  result  in  seduction  or  intercourse, 
he  is  not  entitled  to  recover.  And  conduct  not  amounting  to  consent  or  con- 
nivance, but  only  to  neghgence,  while  it  will  not  bar  an  action,  may  be  shown  in 
mitigation  of  damages.®' 

(v)  Compromise  or  Settlement.  A  compromise  or  settlement  between 
the  daughter  and  her  seducer,  whereby  the  latter  is  released  from  all  damages 
by  reason  of  the  wrong  done  to  the  former,  will  not  prevent  a  recovery  by  the 


77.  Abrahams  v.  Kidney,  104  Mass.  222,  6 
Am.  Rep.  220;  White  Nellis,  31  N.  Y.  40<5, 
88  Am.  Dec.  282  [affirming  31  Barb.  279]. 
Compare  Knight  v.  Wilcox,  14  N.  Y.  413. 

78.  Knight  V.  Wilcox,  14  N.  Y.  413  [re- 
versing 15  Barb.  279]. 

79.  Bartlett  v.  Kochel,  88  Ind.  425. 

80.  McAuley  v.  Birkhead,  35  N.  C.  28,  55 
Am.  Dec.  427.    See  supra,  II,  A,  2,  d,  (i). 

81.  Eichar  v.  Kistler,  14  Pa.  St.  282,  53 
Am,  Dec.  551. 

Where  no  loss  resulted. — But  it  was  held 
that  Iowa  Code,  §  2556,  allowing  a  father  to 
maintain  an  action  for  expense  and  loss  of 
services  caused  by  an  injury  to  his  child, 
does  not  entitle  him  to  recover  for  the  seduc- 
tion of  his  daughter,  where,  before  her  con- 
finement, she  married  another  than  her  se- 
ducer, and  the  father  sustained  no  loss  of 
service  or  expense  prior  to  her  confinement. 
Humble  v.  Shoemaker,  70  Iowa  223,  30  N.  W. 
492. 

8*2.  Stoudt  r.  Shepherd,  73  Mich.  588,  41 
N.  W.  696;  White  r.  Nellis,  31  N.  Y.  405,  88 
Am.  Dec.  282;  Akerley  v.  Haines,  2  Cai. 
(N.  Y.)  292;  Reed  v.  Williams,  5  Sneed 
(Tenn.)  580,  73  Am.  Dec.  157. 

83.  Patterson  v.  Hayden,  17  Oreg.  238,  21 
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Pac.  129,  11  Am.  St.  Rep.  822,  3  L.  R.  A. 
529. 

84.  White  v.  Nellis,  31  N.  Y.  405,  88  Am. 
Dec.  282. 

85.  Patterson  v.  Hayden,  17  Oreg.  238,  21 
Pac.  129,  11  Am.  St.  Rep.  822,  3  L.  R.  A. 
529. 

86.  Vessel  V.  Cole,  10  Mo.  634,  47  Am. 
Dec.  136;  Travis  v.  Barger,  24  Barb.  (N.  Y.) 
614;  Graham  V.  'Smith,  1  Edm.  Sel.  Cas. 

(N.   Y.)    267;    Akerley  v.   Haines,   2  Cai. 

(N.Y.)  292;  Seagar  v.  Slingerland,  2  Cai. 

(N.  Y.)  219;  Fletclier  v.  Randall,  Anth. 
N.  P.  (N.  Y.)  267;  Hollis  v.  Wells,  3  Pa. 
L.  J.  Rep.  169;  Reddie  V.  Scoolt,  1  Peake 
N.  P.  240. 

87.  Graham  v.  Smith,  1  Edm.  Sel.  Cas. 
(N.  Y.)  267.  And  see  Parker  v.  Elliott,  6 
Munf.  (Va.)  587. 

Allowing  married  man  to  visit  daughter. — 

The  fact  that  plaintiff  allowed  defendant,  a 
married  man,  to  visit  his  daughter  as  a 
suitor,  and  placed  her  in  exposed  situations, 
does  not  debar  him  from  maintaining  an 
action  for  seduction,  unless  he  knew  defend- 
ant to  be  married,  although  it  is  a  circum- 
stance to  be  considered  by  the  jury.  Rich- 
ardson V.  Fouts,  11  Ind.  466. 
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parent. Nor  is  an  action  by  a  stepfather  in  loco  parentis  for  seduction  of  his 
stepdaughter  barred  by  a  compromise  made  by  the  stepdaughter  and  her  mother 
with  defendant  in  the  stepfather's  absence. 

(vi)  Acquittal  of  Seducer  Under  Indictment.  An  acquittal  of  the 
seducer  on  an  indictment  for  the  seduction  on  the  ground  of  his  subsequent  mar- 
riage with  the  person  seduced  will  not  bar  the  parent's  right  to  recover  for  the 
loss  of  her  services  by  reason  of  such  seduction. 

(vii)  Prior  Recovery  by  Female  Seduced.  And  it  has  been  held 
that  the  parent  of  an  infant,  in  an  action  for  debauching  her,  may  recover  for 
loss  of  services  and  expenses  incident  to  her  confinement,  notwithstanding  she 
may  have  recovered  in  another  suit  damages  for  her  own  seduction;  the  latter 
action  being  purely  statutory. 

3.  Action  by  Master.  A  master,  by  reason  of  the  loss  of  services  sustained, 
although  slight,  may  sue  for  the  seduction  of  his  servant,  although  there  may  be 
no  blood  relationship  existing  between  them.®^  The  servant  may  be  a  married 
woman  separated  from  her  husband. The  gist  of  the  suit  by  a  master  for  seduc- 
tion is  the  same  as  that  by  a  parent  with  reference  to  recovery  of  damages  involving 
loss  of  services.^*  The  right  of  action  does  not  pass  to  the  master's  assignees 
in  bankruptcy. 

4.  Action  by  Affianced  Husband.  One  who  seduces  an  unmarried  woman  is 
not  liable  in  damages  to  her  affianced  husband, 

B.  Actions  —  1.  Nature  and  Form  of  Remedy,  The  action  of  trespass  will 
lie  when  there  is  an  entry  by  the  seducer  into  the  master's  or  parent's  house  or 
on  his  premises,  followed  by  the  seduction,  and  the  consequential  loss  of  service 
and  injury  may  be  alleged  as  matters  in  aggravation  of  damages;  or  plaintiff 
may,  at  his  election,  bring  either  an  action  of  trespass  or  an  action  on  the  case.^^ 
But  an  action  on  the  case,  and  not  trespass,  is  the  proper  action  if  the  seduction 
was  in  the  house  of  another  person  and  there  was  no  invasion  of  plaintiff's  premises. 

2.  Time  to  Sue  and  Limitations  —  a.  In  General.  The  statutory  provisions 
of  the  respective  states  are  by  no  means  uniform  in  fixing  the  time  within  which 
an  action  for  seduction  must  be  brought  before  the  right  of  recovery  is  barred.^ 
In  some  states  it  is  as  short  as  one  year.^ 


88.  Gimbel  v.  Smidth,  7  Ind.  627.  And 
see  Sellars  v.  Kinder,  1  Head  (Tenn.)  134; 
Maguinay  v.  Saudek,  5  Sneed  (Tenn.)  146. 

89.  Maguinay  v.  Saudek,  5  Sneed  (Tenn.) 
146. 

90.  Eichar  v.  Kistler,  14  Pa.  St.  282,  53 
Am.  Dec.  551,  nor  does  it  bar  recovery  of 
exemplary  damages. 

91.  Bartlett  v.  Kochel,  88  Ind.  425. 

92.  Ball  V.  Bruce,  21  111.  161;  Furman 
V.  Applegate,  23  N.  J.  L.  28 ;  White  'V.  Nellis, 
31  N.  Y.  405,  88  Am.  Dec.  282  [affirming  31 
Barb.  279]  ;  Bartley  v.  Richtmyer,  4  N.  Y. 
38,  53  Am.  Dec.  338  [reversing  2  Barb.  182]  ; 
Ingersoll  v.  Jones,  5  Barb.  (N.  Y.)  661; 
Moran  v.  Dawes,  4  Cow.  (N.  Y.)  412;  Harper 
V.  Luffkin,  7  B.  &  C.  387,  6  L.  J.  K.  B.  0.  S. 
23,  1  M.  &  R.  166,  31  Rev.  Rep.  236,  14 
E.  C.  L.  177;  Irwin  v.  Dcarman,  11  East  23, 
10  Rev.  Rep.  423;  Fores  v.  Wilson,  1  Peake 
N.  P.  55,  3  Rev.  Rep.  652 ;  Bennett  v.  Allcott, 
2  T.  R.  166,  100  Eng.  Reprint  90. 

93.  Harper  v.  Luffkin,  7  B.  &  C.  387,  6 
L.  J.  K.  B.  O.  S.  23,  1  M.  &  R.  166,  31  Rev. 
Rep.  236,  14  E.  C.  L.  177. 

94.  Furman  r.  Applegate,  23  N.  J.  L.  28; 
Bartley  v.  Richtmyer,  4  N.  Y.  38,  53  Am. 
Dec.  338  [reversing  2  Barb.  182] ;  Moran  v. 
Dawes,  4  Cow.  (N.  Y.)  412. 


95.  Howard  v.  Crowther,  5  Jur.  91,  10 
L.  J.  Exch.  355,  8  M.  &  W.  601. 

96.  Case  v.  Smith,  107  Mich.  416,  65  N.  W. 
279,  61  Am.  St.  Rep.  341,  31  L.  R.  A.  282. 

97.  Parker  v.  Meek,  3  Sneed  (Tenn.)  29; 
Hubbell  V.  Wheeler,  2  Aik.  (Vt.)  359. 

98.  Georgia. —  Kendrick  v.  McCrary,  11 
Ga.  603. 

Maryland. —  Mercer  u.  Walmsley,  5  Harr. 
&  J.  27,  9  Am.  Dec.  486. 

Mississippi. —  Ellington  v.  Ellington,  47 
Miss.  329. 

New  Jersey. —  Furman  v.  Applegate,  2: 
N.  J.  L.  28;  Van  Horn  v.  Freeman,  6  N.  J.  L 
322. 

New  York. —  Moran  v.  Dawes,  4  Cow.  412. 

North  Carolina. —  Briggs  7".  Evans.  27  N.  C. 
16;  McClure      Miller,  11  N.  C.  133. 

Pennsylvania. —  Ream  r.  Rank,  3  Serg.  &  R. 
215. 

Tennessee. —  Parker  v.  Meek,  3  Sneed  29. 
Virginia. —  Parker  v.  Elliott,  6  ]Munf.  587. 
United  States. —  iNludd  v.  Clements,  17  Fed. 
Cas.  No.  9.900,  3  Cranoh  V.  i\  3. 

See  43  (Vnt.  Dig.  tit.     Soduction."  §  25. 

99.  Clough  r.  Toniiey,  5  Mo.  446. 

1.  See  the  statutes  of  the  dilVorent  s*tates. 

2.  See  Patterson  r.  Thompson.  24  Ark.  55; 
Davis  V.  Young,  90  Tenn,  303.  16  S.  473. 
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b.  When  Statute  Commences  to  Run.  If  the  action  is  for  the  seduction  alone, 
the  statute  begins  to  run  from  the  act  of  seduction;  ^  and  where  there  is  a  succes- 
sion of  acts,  they  are  regarded  as  one  wrong,  and  the  statute  begins  to  run  from 
the  date  of  the  last  one.*  But  there  is  some  conflict  of  authority  as  to  when  the 
limitation  begins  where  the  loss  of  services  and  the  expenses  consequent  upon 
the  seduction  are  made  the  gist  of  the  action,  the  courts  in  some  states  holding 
that  the  limitation  runs  from  the  loss  of  services,^  while  in  other  states  it  is  held 
to  run  from  the  time  of  the  seduction.®  It  has  been  held  that  a  father's  cause  of 
action  for  the  seduction  of  his  daughter  accrues,  not  when  he  discovers  her  seduc- 
tion, but  when  the  act  is  committed.' 

3.  Pleading  —  a.  Declaration,  Complaint,  or  Petition  —  (i)  In  General. 
The  declaration,  complaint,  or  petition  in  an  action  for  seduction  must,  as  in  other 
cases,  state  all  the  facts  necessary  to  constitute  a  cause  of  action.^  Where  the 
declaration  or  complaint  counts  on  the  statute  providing  that  in  such  actions  it 
shall  be  unnecessary  to  show  loss  of  services,  but  that  if  the  female  be  a  minor 
the  action  may  be  brought  by  her  parent  or  guardian,  and  if  she  be  of  age  by 
her  father  or  any  other  relative  authorized  by  her,  the  statute  fixes  the  character 
of  the  action,  and  the  declaration  cannot  be  sustained  independently  of  the  statute.® 

(ii)  Character  and  Condition  of  Female  —  (a)  Previous  Chastity.  In 
some  jurisdictions  it  has  been  held  that,  in  an  action  by  a  female  for  her  seduction, 
plaintiff  need  not  plead  her  former  chastity,  on  the  ground  that  she  is  presumed 
to  be  chaste.^^  In  some  states  it  is  held  that  in  an  action  by  the  woman  for  her 
own  seduction  an  allegation  that  defendant  "seduced"  plaintiff  is  a  sufficient 
averment  that  plaintiff  was  virtuous  prior  to  the  alleged  seduction,"  while  in 
others  the  averment  that  she  was  chaste  at  the  time  of  the  alleged  seduction  is 
necessary.^^  In  an  action  by  a  father  for  the  seduction  of  his  minor  daughter  it 
need  not  be  alleged  that  she  was  of  previous  chaste  character. 


3.  Wilhoit  V.  Hancock,  5  Bush  (Ky.)  567; 
Dunlap  V.  Linton,  144  Pa.  St.  335,  22  Atl. 
819,  action  by  father.  See  also  Davis  V. 
Boyett,  120  Ga.  649,  48  S.  E.  185,  102  Am. 
St.  Rep.  118,  06  L.  R.  A.  258. 

4.  Gunder  v.  Tibbits,  153  Ind.  591,  55 
N.  E.  762;  Ferguson  v.  Moore,  98  Tenn.  342, 
39  S.  W.  341 ;  Davis  v.  Young,  90  Tenn.  303, 
16  S.  W.  473  [overruling  Franklin  v.  Mc- 
Corkle,  16  Lea  (Tenn.)  609,  1  S.  W.  250,  57 
Am.  Rep.  250].  See  also  Haymond  v.  Saucer, 
84  Ind.  3. 

5.  Wilhoit  V.  Hancock,  5  Bush  (Ky.)  567 
(holding  that  in  an  action  by  a  parent  for 
loss  of  service  and  expense  in  consequence  of 
the  seduction  of  his  daughter,  the  limitation 
begins  to  run  from  her  recovery  after  the 
birth  of  her  child)  ;  Hancock  v.  Wilhoite,  1 
Duv.  (Ky.)  313  (holding  that  in  an  action, 
by  a  father  for  the  loss  of  his  daughter's 
services,  in  consequence  of  her  seduction  by 
defendant,  the  limitation  begins  to  run  when 
the  loss  has  accrued,  and  not  from  the  act 
of  seduction)  ;  Clem  v.  Holmes,  33  Gratt. 
(Va.)  722,  36  Am.  Rep.  793  (holding  that 
where  the  father  brings  the  action  as  at 
common  law,  making  the  loss  of  service  the 
gravamen  of  the  action,  the  limitation  is 
from  the  loss  of  service  and  not  from  seduc- 
tion, even  though  a  statute  makes  allegation 
and  proof  of  loss  of  service  unnecessary  in  an 
action  for  seduction)  ;  Riddle  v.  McGinnis,  22 
W.  Va.  253. 

6.  Dunlap  v.  Linton,  144  Pa.  St.  335,  22 
Atl.  819   (holding  that  the  cause  of  action 
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being  the  seduction  the  statute  begins  to  run 
from  that  time)  ;  McKay  v.  Burley,  18  U.  C. 
Q.  B.  251  (holding  that  in  an  action  by  a 
brother  for  the  seduction  of  his  sister,  where 
the  common-law  principles  prevail,  the  stat- 
ute of  limitations  begins  to  run  from  the 
time  of  the  seduction ) .  See  also  Logan  v. 
Murray,  6  Serg.  &  R.  (Pa.)  175,  9  Am.  Dec. 
422. 

Under  Ga.  Code  Civ.  Proc.  §§  3898-1900, 

providing  that  actions  for  injuries  done  to 
the  person  shall  he  brought  within  two  years 
after  the  right  of  action  accrues,  in  actions 
for  seduction  the  statute  begins  to  run  from 
the  time  of  seduction.  Hutcherson  v.  Durden, 
113  Ga.  987,  39  S.  E.  495,  54  L.  R.  A.  811. 

7.  Davis  V.  Boyett,  120  Ga.  649,  48  S.  E. 
185,  102  Am.  St.  Rep.  118,  66  L.  R.  A.  258. 

8.  See  Pleading,  31  Cyc.  1. 

Complaint  for  fraud  and  deceit  distin- 
guished from  complaint  for  seduction  see 
Sears  v.  Wegner,  150  Mich.  388,  il4  N.  W, 
224,  14  L.  (R.  A.  N.  S.  819. 

9.  Velthouse  v.  Alderink,  153  Mich.  217, 
117  N.  W.  76,  18  L.  R.  A.  N.  S.  587. 

10.  Robinson  v.  Powers,  129  Ind.  480,  28 
N".  E.  1112;  Hodges  v.  Bales,  102  Ind.  494,  1 
N.  E.  692 ;  Bell  v.  Rinker,  29  Ind.  267 ;  Gem- 
mell  V.  Brown,  25  Ind.  App.  6,  56  N.  E.  691. 

11.  Greenman  v.  O'Riley,  144  Mich.  534, 
108  N.  W.  421,  115  Am.  St.  Rep.  466. 

12.  Swett  V.  Gray,  141  Cal.  83,  74  Pac. 
551;  Marshall  v.  Taylor,  98  Cal.  55,  32  Pac. 
867,  35  Am.  St.  Rep.  144. 

13.  Updegraff  v.  Bennett,  8  Iowa  72. 
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(b)  Unmarried.  The  right  conferred  upon  an  unmarried  woman  to  sue  for 
lier  own  seduction,  being  purely  statutory,  the  fact  that  she  was  unmarried  at 
the  time  must  be  alleged  in  the  complaint.^*  But, if  not  affirmatively  alleged 
and  it  can  be  reasonably  inferred  from  the  facts  stated  in  the  complaint,  it  is 
sufficient  on  motion  in  arrest. In  a  suit  by  the  father  of  an  infant  daughter  to 
recover  damages  for  her  seduction,  it  is  not  necessary  to  allege  that  she  was 
unmarried.^® 

(ill)  Means,  Used  to  Accomplish  Seduction  ~  (a)  The  Act  of  Seduc- 
tion. The  authorities  are  not  altogether  in  harmony  as  to  what  constitutes  a 
sufficient  averment  in  charging  the  act  of  seduction,  but  it  seems  that  a  general 
statement  of  the  means  resorted  to  such  as  that  defendant  "debauched,"  or 
"had  carnal  knowledge,"  or  '^seduced,"  ^®  or  "debauched  and  carnally  knew," 
or  "seduced  and  debauched,"  or  "seduced,  debauched,  and  carnally  knew"^^ 
plaintiff  or  plaintiff's  daughter  or  servant,  as  the  facts  may  be,  is  sufficient,  unless 
some  particular  means  are  required  by  the  statute. 

(b)  Persuasion,  Deception,  or  Other  Artifices.  If  it  is  alleged  that  the  seduc- 
tion was  accomplished  through  artifice  and  persuasion,  failure  to  state  what  con- 
stituted the  artifice  does  not  render  the  complaint  fatally  defective,  although 
on  motion  it  may  sometimes  be  required  to  be  made  more  specific. It  has  been 
held  in  an  action  by  the  female  that  unless  the  complaint  avers  that  she  was 
seduced  by  means  of  some  trick  or  artifice  employed  by  defendant  it  does  not 
state  a  good  cause  of  action,  and  the  allegation  that  she  yielded  by  reason  of 
certain  solicitation,  such  as  assurances  of  love  and  caressing,  is  insufficient.^* 


14.  Dowling  V.  Crapo,  65  Ind.  209;  Gal- 
vin  V.  Crouch,  65  Ind.  56;  Thompson  v. 
Young,  51  Ind.  599. 

15.  See  Dowling  v.  Crapo,  65  Ind.  209. 

16.  Updegraff  v.  Bennett,  8  Iowa  72. 

17.  Watson  v.  Watson,  49  Mich.  540,  14 
N.  W.  489,  holding  that  a  declaration  in  an 
action  on  the  case  for  seduction  which  alleges 
that  defendant  debauched  plaintiff,  enticed 
her  away,  and  made  her  his  concubine,  as- 
saulted her,  and  got  her  with  child,  by  force 
and  arms,  is  not  demurrable  as  being  duplic- 
itous,  and  as  stating  a  cause  of  action  in 
trespass,  the  enticement  and  assault  being 
mere  matters  of  aggravation.  See  also  Stoudt 
V.  Shepherd,  73  Mich.  588,  41  N.  W.  696. 

18.  Clark  V.  Clark,  63  N.  J.  L.  1,  42  Atl. 
770,  holding  that  a  count  charging  that  de- 
fendant carnally  knew  the  daughter  and  serv- 
ant of  plaintiff  on  a  certain  day,  and  divers 
days  thereafter,  whereby  she  became  unable 
to  do  plaintiff's  affairs,  and  thereby  plaintiff 
was  deprived  of  her  services,  discloses  a  cause 
of  action. 

19.  Brown  v.  Kingsley,  38  Iowa  220,  hold- 
ing that  the  allegation  that  defendant  did 
sieduce  plaintiff  implies  that  the  act  was  done 
by  flattery,  false  promises,  or  some  other  in- 
fluence, and  the  averment  is  sufficient. 

20.  Mighell  V.  Stone,  175  111.  261,  51  K  E. 
906  [affirming  74  111.  App.  129  (holding 
that  a  declaration  in  an  action  for  the  seduc- 
tion of  plaintiff's  daughter,  alleging  that  de- 
fendant "  debauched  and  carnally  knew  "  her, 
sufficiently  charges  seduction)  ;  Witcell  v. 
Blackford,  6  Baxt.  (Tenn.)  141  (holding 
that  a  declaration  in  an  action  for  seduction 
alleging  that  B  "  debauched  and  carnally 
knew  "  M,  whereby  she  became  pregnant,  etc., 
while  she  was  a  femme  sole^  depending  on  her 


own  labor,  etc.,  stated  a  good  cause  of 
action ) . 

21.  McCoy  V.  Trucks,  121  Ind.  292,  23 
N.  E.  93,  holding  that  in  an  action  for  dam- 
ages for  seduction,  a  complaint  which  alleges 
that  defendant  seduced  ,  and  debauched  plain- 
tiff's infant  daughter,  although  it  does  not 
state  that  the  promise  of  defendant  was  relied 
on,  is  sufficient.  See  also  Bobinson  v.  Powers, 
129  Ind.  480,  28  N.  E.  1112;  Hodges  v.  Bales, 
102  Ind.  494,  1  N.  E.  692. 

22.  Peterson  v.  Crosier,  29  Utah  235,  81 
Pac.  860,  holding  that  a  complaint  charging 
that  defendant  seduced,  debauched,  and  car- 
nally knew  plaintiff  was  sufficient  to  charge 
seduction.  And  see  Hart  v.  Walker,  77  Ind. 
331,  holding  that  a  complaint  that  defendant 
took  plaintiff  to  his  home  "  to  be  adopted 
and  reared  by  him  as  a  member  of  his  fam- 
ily," that  "  he  undertook  to  pay  her  a  rea- 
sonable compensation,"  that  she  worked  as 
his  servant,  and  that  he  then  and  there  un- 
lawfully seduced,  debauched,  and  carnally 
knew  her,  does  not  show  the  relation  of  par- 
ent and  child,  nor  a  cause  of  action  for  work 
and  labor,  but  is  a  good  charge  of  seduction. 

23.  Gunder  v.  Tibbitts,  153  Ind.  591,  55 
N.  E.  762,  holding  that  a  complaint,  alleging 
that  defendant,  by  taking  advantage  of  plain- 
tiff's youth,  loneliness,  and  ignorance,  and 
through  his  maturity,  experience,  and  posi- 
tion, seduces  her  by  artifices  and  persuasions, 
contains  a  sufficient  general  statement  of  the 
means  employed  to  effect  the  sodnetion.  and 
a  motion  to  make  the  comphiint  more  spe- 
cific by  stating  the  facts  constituting  such 
artifice  and  persuasion  was  properly  over- 
ruled) ;  Rees  v.  Cupp,  59  Ind.  566. 

24.  Welsund  r.  Schueller,  98  Minu.  476, 
108  N.  W.  483. 
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(c)  Promise  to  Marry.  Where  a  complaint  for  seduction  alleges  promises  of 
marriage  as  a  means  used  to  accomplish  the  seduction,  it  is  sufficient  without 
stating  in  direct  terms  that  plaintiff  relied  on  the  promises,^^  or  her  ability  and 
willingness  to  marry  defendant.^®  A  complaint  for  seduction  proceeding  on  the 
theory  that  the  seduction  was  accomplished  by  an  alleged  promise  of  marriage  as  one 
of  the  means  used  is  not  bad  for  failure  to  aver  that  defendant  failed  to  keep 
such  promise,  where  such  a  promise  is  not  a  necessary  element  in  seduction.^^ 
A  promise  of  marriage  need  not  be  alleged  in  actions  by  parents,  etc.,  for  seduc- 
tion at  common  law,  loss  of  service  being  the  gravamen  of  the  charge.^^ 

(d)  Force.  An  averment  that  the  element  of  force  entered  into  the  accom- 
plishment of  the  act  is  not  fatal  to  the  complaint,  as  the  use  of  force  will  not  defeat 
the  action.^^ 

(iv)  Relationship  and  Loss  of  Services.  At  common  law,  the  exist- 
ence of  the  actual  or  constructive  relation  of  master  and  servant  must  be  alleged 
where  one  other  than  the  female  seduced  is  suing.^*^  In  some  of  the  states  the 
averment  and  proof  of  loss  of  services  required  at  common  law  have  been  abrogated 
by  statute ;  but  it  has  been  held  that  if  the  statute  is  silent  as  to  who  may  bring 
the  action  the  common-law  rule  remains  in  full  force  and  the  relation  of  master 
and  servant  or  parent  and  child  must  still  appear  in  the  pleadings.^^  If  the  female 
is  under  age  at  the  time  she  is  seduced  in  an  action  by  the  parent  or  other  person 
standing  in  loco  parentis  it  must  be  so  alleged,  and  it  is  further  necessary  to  allege 
the  fact  that  plaintiff  was  entitled  to  her  services.^^  Actual  service  must  be 
alleged  when  the  female  is  of  full  age.^^ 

(v)  Damages.    In  an  action  by  a  female  for  her  own  seduction  it  is  a  suffi- 
cient averment  of  damages  to  allege,  after  alleging  the  seduction,  that  plaintiff 
has  been  damaged  by  defendant  in  a  certain  sum,  for  which  she  asks  judgment. 
Special  damages  need  not  be  alleged.^^    In  an  action  by  a  father  for  the  seduc- 


25.  Shewalter  v.  Bergman,  123  Ind.  155, 
23  N.  E.  686;  McCoy  v.  Trucks,  121  Ind. 
292,  23  N.  E.  93;  Hodges  f.  Bales,  102  Ind. 
494,  1  N.  E.  692.  And  see  Robinson  v.  Pow- 
ers, 129  Ind.  480,  28  N.  E.  1112. 

26.  Swett  V.  Gray,  141  Cal.  83,  74  Pac. 
551. 

27.  Gemmill  v.  Brown,  25  Ind.  App.  6,  56 
N.  E.  691. 

28.  Comer  v.  Taylor,  82  Mo.  341;  Kip  v. 
Berdan,  20  N.  J.  L.  239;  Hayes  v.  Sinclair, 
23  Vt.  108.    See  infra,  II,  B,  4,  b,  (iii),  (b). 

29.  De  Haven  v.  Helvie,  126  Ind.  82,  25 
N.  E.  874  (holding  that  a  complaint  charg- 
ing that  defendant,  by  force,  threats,  men- 
aces, intimidation,  persuasions,  caresses,  and 
flattering  Avords,  seduced  and  debauched 
plaintiff,  so  that  she  became  pregnant,  states 
but  a  single  cause  of  action,  the  fact  that 
the  plaintiff  was  induced  to  yield  by  force 
not  being  material)  ;  Hodges  v.  Bales,  102 
Ind.  494,  1  N.  E.  692. 

30.  Wooten  v.  Geisser,  9  La.  Ann.  523; 
Clem  V.  Holmes,  33  Gratt.  (Va.)  722,  36  Am. 
Rep.  793  (holding  that  in  an  action  by  a 
father  for  seduction  of  his  daughter,  a  dec- 
laration alleging  that  the  daughter  was  under 
twenty-one  and  unmarried  at  the  time  of  the 
seduction,  and  that  plaintiff  then  was  and 
still  is  entitled  to  her  attentions  and  services, 
sufficiently  averred  the  relation  of  master  and 
servant)  ;  Lee  v.  Hodges,  13  Gratt.  (Va.) 
726;  Riddle  v.  McGinnis,  22  W.  Va.  253  (alle- 
gation sufficient)  ;  Hahn  v.  Cooper,  84  Wis. 
629,  54  N.  W.  1022  (complaint  sufficient). 

31.  Anthony  v.  Norton,  60  Kan.  341,  56 
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Pac.  529,  72  Am.  St.  Rep.  360,  44  L.  R.  A. 
757;  Franklin  v.  McCorkle,  16  Lea  (Tenn.) 
60'9,  1  S.  W.  250,  57  Am.  Rep.  244;  Clem  v. 
Holmes,  33  Gratt.  (Va.)  722,  36  Am.  Rep. 
793;  Hudkins  V.  Haskins,  22  W.  Va.  645. 

32.  Taylor  v.  Daniel,  98  S.  W.  986,  30 
Ky.  L.  Rep.  377  [quoting  Woodward  v.  An- 
derson, 9  Bush  624]. 

33.  Dodd  V.  Focht,  72  Iowa  579,  34  K  W. 
425;  Clem  i\  Holmes,  33  Gratt.  (Va.)  722, 
36  Am.  Rep.  793;  Riddle  v.  McGinnis,  22 
W.  Va.  253. 

34.  Anderson  v.  Ryan,  8  111.  583;  Ryan 
V.  Fralick,  50  Mich.  483,  15  N.  W.  561;  Clem 
V.  Holmes,  33  Gratt.  (Va.)  722,  36  Am.  Rep. 
793. 

Imbecile  daughter. —  In  an  action  by  the 
father  the  allegations  in  the  pleading  that 
the  daughter  was  an  imbecile,  on  which  ac- 
count she  had  never  been  manumitted  by 
plaintiff,  over  the  age  of  twenty-one  years 
when  seduced  by  defendant,  while  in  his  em- 
ployment, and  that  at  any  and  all  times 
plaintiff  had  the  right  to  reclaim  her  services, 
state  a  good  cause  of  action,  the  law  regard- 
ing the  daughter  as  a  minor.  Hahn  V. 
Cooper,  84  Wis.  629,  54  N.  W,  1022. 

35.  Gray  v.  Bean,  27  Iowa  221.  Where 
the  facts  constituting  the  seduction  are  set 
out  in  the  complaint,  together  with  aver- 
ments that  plaintiff  was  damaged  by  reason 
of  the  publicity  given  by  defendant  to  the 
wrong  "  and  was  otherwise  injured,"  plain- 
tiff' is  entitled  to  general  damages.  Simons 
V.  Busby,  119  Ind.  13,  21  N.  E.  451. 

36.  Mcllvain  v.  Emery,  88  Ind.  298.  Con- 
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tion  of  his  daughter,  he  may  recover  damages  for  mental  suffering  and  wounded 
feeUngs  as  a  father,  without  specially  alleging  the  same,  the  general  allegation 
of  loss  of  services  being  sufficient. 

(vi)  Joinder  of  Causes  and  Counts.  Siich  wrongs  as  are  the  direct 
consequences  of  the  seduction  and  to  constitute  ingredients  of  the  cause  of  action, 
such  as  pregnancy,  venereal  disease,  abortion,  and  the  like,  causing  sickness  or 
incapacity  to  labor,  whereby  plaintiff  is  deprived  of  the  female's  services,  may 
be  joined  in  the  same  declaration,  complaint,  or  petition  charging  the  seduction.^^ 
A  count  for  debauching  plaintiff's  daughter  may  be  joined  with  a  count  for  break- 
ing into  and  entering  his  house  for  such  purpose. 

(vii)  Joinder  of  Parties.  It  has  been  held  that  the  husband  and  wife 
are  properly  joined  as  plaintiff  in  a  suit  for  the  seduction  of  the  daughter  of  the 
wife  by  a  former  husband,  where  it  is  alleged  in  the  declaration  that  she  was  the 
servant  of  the  wife  and  the  wife  was  deprived  of  her  services. 

b.  Bill  of  Particulars.  It  is  the  practice  of  the  courts  in  some  jurisdictions 
to  order  a  bill  of  particulars  filed  with  the  pleadings  when  the  seduction  is  not 
set  out  with  sufficient  definiteness,  and  to  require  the  application  to  be  supported 
by  an  affidavit  either  denying  the  seduction  or  alleging  an  intention  of  doing  so.*^ 

e.  Plea  or  Answer.  In  an  action  by  a  father  for  the  seduction  of  his  daughter 
and  servant,  the  plea  of  not  guilty  puts  in  issue  both  the  fact  of  seduction  and  the 
relationship  of  master  and  servant.'^^  Although  in  an  action  by  a  woman  for  her 
own  seduction,  the  presumption  of  prior  chastity  may  throw  the  burden  of  proving 
want  of  it  on  defendant,  yet,  as  previous  chastity  is  a  necessary  element  of  plain- 
tiff's cause  of  action,  want  of  it  is  not  an  affirmative  defense,  within  a  court  rule 
providing  that  an  affirmative  defense  must  be  plainly  set  forth  in  a  notice 
added  to  defendant's  plea.^^ 

4.  Evidence  —  a.  Presumptions  and  Burden  of  Proof  —  (i)  Chastity  of 
Female.  In  an  action  by  a  female  for  her  seduction  it  is  unnecessary  to  prove 
her  previous  chastity;  the  presumption  of  law  being  in  favor  of  virtue,  she  is  pre- 
sumed to  have  been  chaste.^ 

(ii)  Female  Unmarried.  To  recover  in  an  action  for  her  own  seduction 
the  female  must  prove  that  she  was  unmarried  at  the  time.*^ 

(ill)  Paternity  of  Child.  Where  plaintiff  in  an  action  for  seduction 
was  pregnant  at  the  time  of  her  marriage  and  defendant  denies  that  he  had  sexual 
intercourse  with  her  and  avers  that  her  present  husband  is  the  father  of  her  child, 
the  burden  of  establishing  that  her  husband  did  not  have  intercourse  with  her  prior 
to  their  marriage  is  on  plaintiff,  because  of  the  presumption  in  favor  of  the  legit- 
imacy of  children  born  during  wedlock.*^ 

(iv)  Relation  of  Master  and  Servant.  The  presumption  of  the 
existence  of  the  relation  of  master  and  servant  is  conclusive  where,  in  an  action 


tra,  Ferguson  v.  Moore,  98  Tenn.  342,  39 
S.  W.  341. 

37.  Hatch  v.  Fuller,  131  Mass.  574;  Phil- 
lips V.  Hoyle,  4  Gray  (Mass.)  568;  Lunt  v. 
Philbrick,  59  N.  H.  59;  Clark  v.  Clark,  63 
N.  J.  L.  1,  42  Atl.  770;  Rollins  v.  Chalmers, 
51  Vt.  592.  But  see  Davis  v.  Young,  90 
Tenn.  303,  16  S.  W.  473. 

38.  White  v.  Murtland,  71  111.  250,  2  Am. 
Rep.  100. 

39.  Woodward  v.  Walton,  2  B.  &  P.  N.  R. 
476. 

40.  Anderson  v.  Rigg,  64  N.  J.  L.  407,  45 
Atl.  782. 

41.  Knight  V.  Engle,  61  L.  T.  Rep.  N.  S. 
780 ;  Thomson  v.  Birkley,  47  L.  T.  Rep.  N.  S. 
700,  31  Wkly.  Rep.  230. 

42.  White  V.  Murtland,  71  111.  250,  22 
Am.  Rep.  100. 


In  England  it  has  been  held,  however,  that 
in  order  that  defendant  may  question  the 
existence  of  the  relationship  of  master  and 
servant  it  must  be  pleaded  specially  that  the 
relation  does  not  exist.  Torrence  r.  Gibbons. 
5  Q.  B.  297,  D.  &  M.  226,  7  Jur.  1158,  13 
L.  J.  Q.  B.  36,  48  E.  C.  L.  297;  Salter  v. 
Walker,  21  L.  T.  Rep.  N.  S.  300,  18  Wklv. 
Rep.  65.  Contra,  Holloway  v.  Abell,  7  C.  &  P. 
528,  32  E.  C.  L.  742. 

43.  Greenman  v.  O'Riley,  144  Mich.  534, 
108  N.  W.  421,  115  Am.  St.  Rep.  466. 

44.  Robinson  v.  Powers,  129  Ind.  480,  28 
N.  E.  1112;  Gemmill  r.  Brown,  25  Ind.  App. 
6,  56  N.  E.  691. 

45.  Breiner  f.  Nugent,  (Iowa  1907)  111 
N.  W.  446.    See  supra,  II,  A,  1,  c,  (ii). 

46.  Hopkins  v.  Mathias,  66  Iowa  333,  23 
N.  W.  732. 
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by  the  parent  or  person  standing  in  loco  ^parentis  for  the  seduction  of  a  minor 
female,  it  is  shown  that  such  person  at  the  time  of  her  seduction  was  entitled 
to  her  services ;  although  it  is  otherwise  in  a  suit  by  a  master  for  the  seduction 
of  his  servant.*^  And  where  the  relation  of  master  and  servant  is  shown  to  have 
existed  between  a  father  and  daughter  after  she  became  of  full  age,  such  relation 
will  be  presumed  to  have  continued,  and  the  daughter's  temporary  absence,  if 
coupled  with  the  purpose  to  return,  does  not  terminate  such  relation.*^ 

b.  Admissibility  —  (i)  In  General.  The  general  rules  as  to  the  admissi- 
bihty  of  evidence  apply  of  course  in  actions  for  seduction;  and  the  decisions  as 
to  the  admissibility  of  evidence  in  criminal  prosecutions  for  seduction  will  to  a 
great  extent  apply  in  civil  actions. 

(ii)  Personal  Relations  of  Parties  and  Opportunities  For  Inter- 
course. Evidence  is  admissible  as  part  of  the  res  gestae  bearing  directly  on 
facts  touching  the  relations  of  the  persons  whose  conduct  is  in  question.^^  Testi- 
mony may  be  introduced  tending  to  prove  acts  of  sexual  intercourse  covering 
even  a  considerable  period  of  time;  also  defendant's  conduct  in  seeking  to  con- 
tinue his  illicit  relations  after  the  alleged  seduction  and  any  attentions  or  associa- 
tions, including  acts  of  familiarity  with  the  female,  all  going  to  corroborate  the 
principal  charge  and  showing  defendant's  continued  conduct  toward  her.^^  And 
it  has  been  held  that  evidence  of  the  birth  of  a  child  as  a  result  of  such  acts  of 
intercourse  is  admissible.^*  The  rule  applies  with  some  qualification  to  a  mar- 
ried woman  who  sues  one  other  than  her  husband  for  her  seduction  accomplished 
before  marriage.  She  may  testify  to  what  transpired  between  her  and  defendant, 
such  as  acts  of  illicit  intercourse,  and  which  she  claims  constitutes  the  seduction.^^ 
Where  plaintiff,  for  the  purpose  of  breaking  off  her  illicit  connection  with  defendant, 
leaves  the  state  for  some  months,  and  after  her  return  resumes  her  former  relations 
with  him,  evidence  as  to  the  connection  of  the  parties,  their  conduct,  etc.,  before 
her  departure  is  admissible  to  show  their  relations  and  the  control  defendant 
exercised  over  her.^®  It  may  also  be  shown  in  what  manner  and  on  what  terms, 
defendant  visited  plaintiff  or  plaintiff's  daughter,  the  family,  and  her  relations, 
although,  in  some  states,  not  that  he  visited  her  with  the  view  of  marriage  or 
that  he  made  her  any  promise  of  marriage.^^  And  as  indicating  the  relation  of 
confidence  existing  between  the  daughter's  father  and  defendant,  evidence  that 
the  latter  used  his  influence  in  securing  him  an  office  is  competent. 

(ill)  The  Sed  uction  —  (a)  In  General.  It  is  proper  to  show  the  means 
used  to  corrupt  the  girl's  mind  and  the  circumstances  under  which  she  was  seduced.^® 
Flattery,  persuasion,  promises,  deception,  or  other  artifices  may  be  shown  in 


47.  Anderson  v.  Ryan,  8  111.  583;  Clem 
I?.  Holmes,  33  Gratt.  (Va.)  722,  36  Am.  Rep. 
793;  Hudkins  v.  Haskins,  22  W.  Va.  645; 
Riddle  v.  McGinnis,  22  W.  Va.  253;  Barbour 
V.  Stephenson,  32  Fed.  66. 

48.  Anderson  v.  Ryan,  8  111.  583. 

49.  Hudkins  v.  Haskins,  22  W.  Va.  645. 

50.  See  Evidence,  16  Cyc.  821;  17  Cyc.  1. 

51.  See  infra,  III,  B,  3,  b. 

52.  Threadgool  v.  Litogot,  22  Mich.  271. 
Negative  testimony. —  The  testimony  of  a 

witness  who  had  lived  across  the  street  from 
plaintiff's  home  for  four  years  and  had  been 
well  acquainted  with  plaintiff  and  her  grand- 
daughters, who  lived  with  her,  for  over  two 
years,  that  he  had  never  seen  defendant  with 
the  granddaughter  seduced,  was  properly  ex- 
cluded. Anderson  v.  Aupperle,  51  Oreg.  556, 
95  Pac.  330. 

53.  Indiana. —  Shewalter  i).  Bergman,  123 
Ind.  155,  23  N.  E.  686;  McCoy  v.  Trucks, 
121  Ind.  292,  23  N.  E.  93. 
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Iowa. —  Breiner  v.  Nugent,  111  N.  W.  446. 
Maryland. —  Keller    v.    Donnelly,    5  Md. 
211. 

Michigan. — Badder  v.  Keefer,  91  Mich.  611, 
52  N.  W.  60;  Watson  v.  Watson,  58  Mich. 
507,  25  N.  W.  497. 

Minnesota. —  Russell  v.  Chambers,  31  Minn. 
54,  16  N.  W.  458. 

Tennessee. —  Thompson  v.  Clendening,  1 
Head  287. 

See  43  Cent.  Dig.  tit.  "Seduction,"  §  35. 

54.  Breiner  v.  Nugent,  (Iowa  1907)  111 
N.  W.  446;  Smith  v.  Milburn,  17  Iowa  30. 

55.  Rabeke  v.  Baer,  115  Mich.  328,  73 
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56.  Baird  v.  Boehner,  77  Iowa  622,  42 
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57.  Herring  v.  Jester,  2  Houst.  (Del.)  66. 
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b,  (III),  (B). 

58.  Fox  V.  Stevens,  13  Minn.  272. 
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evidence  as  the  means  by  which  defendant  accomphshed  his  purpose. Evi- 
dence disclosing  the  fact  that  defendant  had  the  female  bound  to  him  under  inden- 
tures of  apprenticeship,  in  order  to  facilitate  the  attainment  of  her  ruin,  is  properly 
admitted. 

(b)  Promise  of  Marriage.  It  has  been  held  that  where  the  female  sues  for  her 
own  seduction,  even  though  it  may  not  be  a  necessary  element  of  the  cause  of 
action,  a  promise  of  marriage  may  be  shown  as  one  of  the  means  employed  by 
defendant  to  accomplish  his  purpose;  and  for  the  same  reason  in  some  juris- 
dictions, where  the  action  is  brought  by  the  parent,  it  has  been  admitted  in  evi- 
dence. But  in  other  jurisdictions,  where  the  parent  and  not  the  woman  herself 
is  suing,  such  evidence  has  been  held  inadmissible,  although  it  has  been  held 
that  in  such  case  plaintiff,  in  showing  the  circumstances  under  which  the  seduc- 
tion took  place,  may  prove  that  defendant  addressed  his  daughter  with  honorable 
proposals. It  has  also  been  admitted  to  explain  the  conduct  of  plaintiff's 
daughter  where  she  was  attacked. 

(c)  Threats  and  Force.  Evidence  of  threats  made  by  defendant  at  the  time 
of  the  seduction  to  dismiss  plaintiff  from  his  service  is  competent  as  indicating 
an  involuntary  submission  on  the  part  of  plaintiff.®^  And  it  is  also  competent  to 
show  that  physical  force  was  used  and  all  of  the  circumstances  attending  the 
commission  of  the  act  as  explaining  the  extent  of  plaintiff's  resistance/^  as  well 
as  what  occurred  immediately  after  the  event. 

(iv)  Character  and  Conduct  of  Parent  and  Family — (a)  In 
General.  The  general  good  character  or  conduct  of  the  girl's  family,  but  not  any 
particular  members  of  it,  ma}^  be  shown,  their  previous  respectability  being 
admissible  on  the  question  of  damages;  and  on  the  other  hand  it  would  seem 
that  the  general  bad  character  of  the  family  may  also  be  shown  in  mitigation 
of  damages. 
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In  mitigation  of  damages. —  But  in  an  ac- 
tion by  a  father  for   the  seduction  of  his 
minor  daughter  and  getting  her  with  child, 
an  offer  of  marriage  made  by  defendant  can- 
[83] 
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68.  Egan  v.  Murray,  80  Iowa  ISO,  45  N.  W. 
563. 

69.  Colyer  t\  Mayne,  2  C.  &  K,  1011,  61 
E.  C.  L.  1011. 

70.  Hill  r.  Wilson,  8  Blackf.  (Ind.)  123; 
McAulav  r.  Birkhead,  35  N.  C.  28,  55  Am. 
Dec.  427;  Wilson  r.  Sproul,  3  Penr.  &  W. 
(Pa.)  49;  Thompson  r.  Clendening,  1  Head 
(Tenn.)  287. 

71.  Thompson  V.  Clendening,  1  Head 
(Tenn.)  287. 

[II,  B,  4,  b,  (IV).  (A)] 
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(b)  Profligate  Character  or  Dissolute  Habits  of  Parent.  Some  of  the  courts 
hold  that  the  profligate  character  and  dissolute  habits  of  the  parent  may  be  proven, 
but  are  not  in  harmony  as  to  whether  it  can  be  done  by  introducing  evidence  of 
his  general  reputation  only,  or  by  showing  particular  instances  as  well.*^  Some 
courts  hold  that  the  evidence  is  not  admissible  for  any  purpose.'^ 

(c)  Negligence,  Indifference,  Indiscretion,  or  Connivance  of  Parent.  Unless 
connivance  or  careless  indifference  on  the  part  of  plaintiff  parent  is  proven  in 
connection  with  his  daughter's  seduction,  evidence  of  his  negligence  is  inadmis- 
sible."^* But  careless  indifference  on  the  part  of  the  parent  as  to  the  daughter's 
chastity  affording  facilities  for  criminal  intercourse  between  her  and  defendant; 
or  the  fact  that  the  parent  was  indiscreet/^  or  that  there  was  connivance  on  his 
part  in  bringing  about  the  intercourse,  may  be  shown  in  mitigation  of  damages."^' 

(d)  Invalidity  of  Parent's  Marriage.  Where  the  alleged  father  is  suing,  evi- 
dence that  the  marriage  between  him  and  the  reputed  mother  of  the  girl  was  void  is 
competent. '^^ 

(v)  Character  and  Conduct  of  Female  —  (a)  In  General.  In  actions 
by  a  female  for  her  seduction  the  presumption  of  law  is  in  favor  of  her  virtue. 
Evidence  of  her  good  character  has  been  held  inadmissible,  unless  her  character 
is  attacked  by  defendant, and  there  seems  to  be  no  distinction  between  ''charac- 
ter" and  "conduct"  as  applied  to  a  female  in  an  action  for  seduction. In  reply 
t-o  evidence  of  improper  liberties  on  the  part  of  the  female,  her  good  conduct  may 
be  shown. The  question  whether  the  sister  of  the  female  seduced,  who  also  lived 
in  plaintiff's  family,  objected  when  the  female  seduced  went  with  other  men  than 
defendant,  is  immaterial. 

(b)  Previous  Unchastity.  Her  character  being  involved  in  the  issue,  it  may 
be  drawn  in  question  or  attacked  by  defendant,  and  want  of  previous  chastity 
on  her  part  may  be  shown  in  mitigation  of  damages,  not  only  by  general  reputa- 
tion but  by  specific  acts  including  wantonness  or  loose  conduct,    whether  known 


72.  Robinson  v.  Burton,  5  Harr.  (Del.)  335 
(plaintiff  parent's  dissolute  habits  may  be 
shown,  but  not  his  general  reputation  in  this 
respect)  ;  Thompson  r.  Clendening,  1  Head 
(Tenn.)  287  (general  bad  reputation  of  plain- 
tiff parent  is  admissible,  but  not  particular 
instances)  ;  Reed  V.  Williams,  5  Sneed 
(Tenn.)  580,  73  Am.  Dec.  157  (general  char- 
acter of  plaintiff  parent  as  to  profligate  prin- 
ciples and  dissolute  habits  may  be  shown, 
but  not  that  he  had  a  venereal  disease  at  a 
particular  time); 

73.  Grider  v.  Dent,  22  Mo.  490;  Dain  t. 
Wyckoff,  18  N.  Y.  45,  72  Am.  Dec.  493. 

74.  Tourgee  v.  Rose,  19  R.  I.  432,  37  Atl. 
9,  holding  that  evidence,  in  an  action  for 
seduction  of  plaintiff's  daughter,  that  plain- 
tiff's wife  was  absent  for  a  year,  and  that 
plaintiff  and  his  two  daughters  lived  to- 
gether, that  plaintiff  was  away  during  the 
day,  and  that  young  men  lodged  at  the  house, 
and  that  anotlier  daughter  of  plaintiff  was 
seduced  during  such  time  is  inadmissible  to 
sliow  negligence  of  plaintiff. 

75.  Zerfing  v.  Mourer,  2  Greene  (Iowa) 
520. 

76.  Parker  v.  Elliott,  6  Munf.  (Va.)  587. 

77.  Travis  v.  Barger,  24  Barb.  (N.  Y.) 
614.     See  supra,  II,  A,  2,  e,  (iv). 

78.  Howland  v.  Howland,  114  Mass.  517, 
19  Am.  Rep.  381. 

79.  Robinson  v.  Powers,  129  Ind.  480,  28 
N.  E  1112;  Gemmill  v.  Brown,  25  Ind.  App. 
6,  56  N.  E.  691.     See  supra,  II,  B,  4,  a,  (I). 

[II.  B,  4,  b.  (IV),  (B)] 


80.  Bracy  v.  Kibbe,  31  Barb.  (N.  Y.)  273; 
Wilson  V.  Sproul,  3  Penr.  &  W.  (Pa.)  49; 
Haynes  v.  Sinclair,  23  Vt.  108;  Bamfield  v. 
Massey,  1  Campb.  460;  Bate  v.  Hill,  1 
C.  &  P.  100,  28  Rev.  Rep.  766,  12  E.  C.  L.  68. 

81.  Zitzer  v.  Merkel,  24  Pa.  St.  408. 

82.  Milliken  v.  Long,  188  Pa.  St.  411,  41 
Atl.  540;  Zitzer  v.  Merkel,  24  Pa.  St.  408; 
Ferguson  r.  Moore,  98  Tenn.  342,  39  S.  W. 
341. 

83.  Anderson  v.  Aupperle,  51  Oreg.  556, 
95  Pac.  330. 

84.  Arkansas. —  Simpson  v.  Grayson,  54 
Ark.  404,  16  S.  W.  4,  26  Am.  St.  Rep.  52. 

Connecticut. —  Mott  v.  Goddard,  1  Root 
472. 

Delaware. —  Robinson  v.  Burton,  5  Harr. 
335. 

Indiana. —  Gemmill  v.  Brown,  25  Ind.  App. 
6,  56  N.  E.  691,  holding  that  evidence  of  spe- 
cific acts  of  immorality  prior  to  the  time  of 
seduction  is  admissible  in  mitigation  of  dam- 
ages, and  as  tending  to  show  that  she  was  not 
seduced. 

Iowa.— -West  v.  Druff,  55  Iowa  335,  7  N.  W. 
636,  holding  that  evidence  of  improper  con- 
versations or  association  with  men  prior  to 
the  alleged  seduction  is  admissible.  And  see 
Kesselring  v.  Hummer^  130  Iowa  145,  106 
N.  W.  501;  Smith  v.  Milburn,  17  Iowa  30. 

Michigan. —  Stoudt  v.  Shepherd,  73  Mich. 
588,  41  N.  W.  696. 

Missouri. —  Carder  v.  Forehand,  1  Mo.  704, 
14  Am.  Dec.  317. 
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to  defendant  or  the  public  or  not.^^  And  if  she  has  become  so  notoriously  unchaste 
as  to  disgrace  her  family  to  such  an  extent  that' defendant's  misconduct  adds 
nothing  to  her  parents'  suffering,  nor  to  the  danger  of  corrupting  the  family's 
morals,  there  can  be  no  recovery  beyond  loss  of  services  and  expenses  incurred.^* 
The  statement  of  a  witness  in  an  action  for  seduction  that  he  knew  that  the 
reputation  for  chastity  of  the  female  seduced  was  bad,  based  on  what  the  witness 
had  observed,  and  not  on  what  he  had  heard  others  say,  is  properly  excluded, 
the  witness  not  having  proved  his  qualification  to  testify  on  the  subject.^' 

(c)  Bad  Character  After  Seduction.  Evidence  of  unchaste  acts  or  general 
bad  character  of  the  female  after  the  seduction  is  inadmissible.  ®^ 

(d)  Hearsay.    Where  a  witness  knows  nothing  about  the  general  reputation 
of  the  female,  he  cannot  testify  to  what  he  has  heard  about  her  being  unchaste. 
And  testimony  as  to  what  a  sister  of  the  female  seduced  had  said  concerning  the 
conduct  of  the  latter  is  properly  excluded,  in  the  absence  of  the  laying  of  a  proper 
foundation  for  the  impeachment  of  the  sister  as  a  witness.^ 

(e)  Loose  Language,  Immodest  Remarks,  and  Liberties.  Evidence  of  loose 
language  and  immodest  remarks  alone  unconnected  with  any  immoral  act  are 
inadmissible;  and  if  defendant  testifies  to  certain  liberties  being  taken  with  him 
by  her  on  the  occasion  of  the  seduction,  the  details  are  properly  excluded  on 
redirect  examination,  although  it  might  tend  to  discredit  him  on  his  cross-exam- 
ination.®^ Nor  is  the  introduction  by  her  to  her  parents,  of  a  person  other  than 
the  defendant  as  her  husband,  admissible.^^  Evidence  that  the  female  swore 
is  inadmissible,  since  this  does  not  necessarily  indicate  a  lewd  character/" 

(f)  Incrimination.    The  female  cannot  be  required  to  testify  as  to  acts  of 


"New  York. — ^Wandell  V.  Edwards,  25  Hun 
498  (holding  that  evidence  may  be  intro- 
duced in  mitigation  of  damages  to  prove  that 
before  defendant's  connection  with  plaintiff's 
daughter  she  had  connection  with  another 
man)  ;  Hogan  v-.  Cregan,  6  Rob.  138  (holding 
that  proof  of  want  of  chastity,  loose  conduct, 
and  bad  character  of  the  latter  is  always  ad- 
missible in  mitigation  of  damages,  and  par- 
ticular instances  thereof  may  be  given  in  evi- 
dence). See  also  Bracy  v.  Kibbe,  31  Barb. 
273;  Fletcher  v.  Randall,  Anth.  N.  P.  267; 
Akerley  v.  Haines,  2  Cai.  292. 

Pennsylvania.  —  Kenderdine  v.  Phelin,  1 
Phila.  343,  holding  that  evidence  of  the 
daughter's  incontinence  and  wantonness  is 
admissible  in  mitigation  of  damages,  but  not 
as  an  answer  to  the  action. 

Tennessee. —  Reed  f.  Williams,  5  Sneed 
580,  73  Am..  Dec.  157. 

Wisconsin. —  Stewart  v.  Smith,  92  Wis,  76, 
65  N.  W.  736,  holding  that  evidence  of  a 
liack-driver  driving  the  woman,  in  company 
with  a  different  man,  around  the  town,  witli- 
out  stopping  anywhere,  and  with  the  hack 
curtains  closed,  is  admissible  to  show  prior 
unchastity,  and  also  the  fact  of  her  being 
seen  with  a  dissolute  woman  to  enter  rooms 
kept  by  young  men  who  did  not  have  any 
place  of  business  there. 

England— Verry  v.  Watkins,  7  C.  &  P.  308, 
32  E,  C.  L.  628.  See  also  Carpenter  v.  Wall, 
11  A.  &  E.  803,  4  Jur.  964,  9  L.  J.  Q.  B.  217, 
3  P.  &  D.  457.  39  E.  C.  L.  426. 

See  43  Cent.  Dig.  tit.  ''Seduction,"  §  40. 

85.  Drish  v.  Davenport,  2  Stew.  (Ala.) 
266  (holding  that  the  daughter's  character 
for  chastity  may  be  impeached  by  general 
reputation,  but  not  among  a  particular  class 


of  people,  this  being  too  circumscribed  to 
prove  general  reputation )  ;  Love  v.  Masoner, 
6  Baxt.  (Tenn.)  24,  32  Am.  Rep.  522  [over- 
ruling Lea  V.  Henderson,  1  Coldw.  (Tenn.) 
146].  Compare  Bell  r.  Rinker,  29  Tnd.  267, 
holding  that  character  for  chastity  can 
neither  be  attacked  nor  sustained  by  proof 
of  specific  acts. 

86.  Simpson  v.  Grayson,  54  Ark.  404,  16 
S.  W.  4,  26  Am.  St.  Rep.  52. 

87.  Anderson  v.  Aupperle,  51  Oreg.  556,  t)5 
Pac.  330. 

88.  Illinois.— White  r.  Murtland,  71  111. 
250,  22  Am.  Rep.  100. 

Indiana. —  Shewalter  r.  Bergman,  123  Ind. 
155,  23  N.  E.  686. 

Ioica. —  Clifton  v.  Granger,  86  Iowa  573, 
53  N.  W.  316. 

MicMgan. —  Badder  r.  Keef^r,  91  Mich.  611, 
52  X,  W.  60. 

Missouri. —  Morgan  r.  Ross,  74  Mo.  318; 
McKern  v.  Calvert,  59  ]\[o.  243. 

Neio  Jersey. —  Coon  r.  Moffet,  3  N.  J.  L. 
583,  4  Am.  Dec.  392. 

NeiD  York. — Aver  r.  Colgrove,  81  Hun  322, 
30  N.  Y.  Suppl.  788. 

Tennessee.  —  Thompson  r.  Clendenincr.  I 
Head  287. 

See  43  Cent.  Dig.  tit.  "Seduction,"  §  40. 

89.  Fry  r.  Leslie,  87  Va.  269,  12  S.  E.  671. 

90.  AndcMson  r.  Aupperle,  51  Oreu,.  556. 
95  Pac.  330. 

91.  Fry  r.  Leslie,  87  Va.  269,  12  S.  E.  671. 

92.  Fry  v.  Leslie,  87  Va.  269,  12  S.  E. 
C7L 

93.  Burtis  r.  Chambers,  51  Iowa  645,  2 
N.  W.  503. 

94.  Anderson  L\  Aupperle.  51  Oreff.  566. 
95  Pac.  330. 
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unchastity  or  illicit  connection  with  other  men,  as  this  would  tejid  to  criminate 
her.  ^5 

(g)  Reformation.  If  the  female  has  been  unchaste,  but  reforms  and  afterward 
leads  a  virtuous  life  and  is  then  seduced,  her  reformation  may  be  shown. 

(u)  As  Affecting  Loss  of  Services  and  Expenses.  Proof  of  bad  character  or 
loose  conduct  on  the  part  of  the  female,  being  in  mitigation  of  damages,  cannot 
affect  plaintiff's  right  to  show  value  of  loss  of  services  and  expense  of  lying  in,  etc.^"^ 

(vi)  Age.  The  age  of  the  female  may  be  shown  as  bearing  upon  the  question 
of  damages. 

(vii)  Character  and  Conduct  of  Defendant  —  (a)  In  General.  It 
is  not  competent  to  prove  the  general  character  of  defendant,  unless  there  is 
an  attempt  to  impeach  it.^ 

(b)  Indecent  Familiarities.  But  indecent  familiarities  and  previous  acts  of 
solicitation  and  improper  intimacy  by  defendant  with  the  female  alleged  to  be 
seduced  may  be  shown  in  evidence  as  tending  to  establish  the  seduction.^ 

(c)  Y  outhfulness  and  Indiscretion.  The  youthfulness  of  defendant  may  be 
shown  in  mitigation  of  damages  in  connection  with  other  circumstances  bearing 
on  his  character  and  surroundings.^  It  is  not  competent  to  prove  that  defendant's 
parents  were  opposed  to  his  keeping  company  with  plaintiff's  daughter  because 
of  his  youth  and  indiscretion,  although  plaintiff  may  be  indirectly  informed  of 
such  objection.  The  rule  is  otherwise,  however,  if  plaintiff  is  warned  against 
defendant's  bad  habits  of  debased  character.^ 

(d)  Keeping  Company  With  Other  Women.  Nor  is  it  admissible  to  show  that 
defendant  kept  company  with  other  unmarried  women  at,  before,  or  after  the 
seduction.^ 

(e)  Living  in  Harmony  With  Wife.  Evidence  as  to  whether  defendant  and 
his  wife  hved  together  in  harmony  is  not  admissible  in  an  action  for  seduction.^ 

(viii)  Pecuniary  and  Social  Condition  of  Parties.  The  authorities 
are  not  uniform  as  to  whether  the  pecuniary  condition  of  defendant  may  be 
received  in  evidence  in  an  action  for  seduction.  The  weight  of  moderr) 
authority,  however,  is  in  favor  of  its  admission  upon  the  ground  that  what  might 
be  a  great  punishment  to  one  without  means  would  be  none  at  all  to  one  of  great 


95.  Indiana. —  Smith  v.  Yaryan,  69  Ind. 
445,  35  Am.  Rep.  232;  Sliattuck  Myers,  13 
Ind.  46,  74  Am.  Dec.  236. 

New  Jersey. — Vaiigl.n  v.  Ferine,  3  N.  J.  L. 
728,  4  Am.  Dee.  411. 

Pennsylvania . —  Hoffman  r.  Kemerer,  44 
Pa.  St.  452. 

Tennessee. —  Reed  v.  Williams,  5  Sneed  580, 
73  Am.  Dec.  157.  Compare  Love  v.  Masoner, 
6  Baxt.  24,  32  Am.  Rep.  522. 

England. —  Dodd  v.  Norris,  3  Campb.  519, 
14  Rev.  Rep.  832.  Compare  Andrews  v.  As- 
key,  8  C.  &  P.  7,  34  E.  C.  L.  578. 

Contra. —  Kesselring  v.  Hummer,  130  Iowa 
145,  106  N.  W.  501,  holding  that  where 
plaintiff  alleged  the  birth  of  a  child  on  Jan. 
14,  1904,  in  aggravation  of  damages,  and  tes- 
tified that  it  was  begotten  of  defendant 
April  12,  1903,  plaintiff  was  properly  re- 
quired to  testify  whether  she  had  not  had  in- 
tercourse with  another  person  in  the  latter 
part  of  May  and  the  fi-rst  part  of  June, 
1903. 

96.  Patterson  v.  Hayden,  17  Oreg.  238,  21 
Pac.  129,  11  Am.  St.  Rep.  822,  3  L.  R.  A. 
529.     See  supra,  II,  A,  1,  c,  (ni). 

97.  Akerley  v.  Haines,  2  Cai.  (N.  Y.)  292; 
McAulay  v.  Birkhead,  35  N.  C.  28,  55  Am. 
Dec.  427;  Wallace  v.  Clark,  2  Overt.  (Tenn.) 

[II,  B,  4,  b,  (V),  (F)] 


93,  5  Am.  Dec.  654;  Verry  v.  Watkins,  7 
C.  &  P.  308,  32  E.  C.  L.  628. 

98.  Stoudt  V.  Shepherd,  73  Mich.  588,  41 
N.  W.  696;  Hein  v.  Holdridge,  78  Minn.  468, 
81  N.  W.  522;  Phelin  v.  Kenderdine,  20  Pa. 
St.  354. 

99.  Delaware. —  Herring  v.  Jester,  2  Houst. 
66. 

Michigan.  —  Watson  v.  Watson^  53  Mich. 
168,  18  N.  W.  605,  51  Am.  Rep.  111. 

Minnesota. —  Hein  v.  Holdridge,  78  Minn. 
468,  81  N.  W.  522. 

North  Carolina. —  McRae  v.  Lilly,  23  N.  C. 
118. 

Pennsylvania. —  Zitzer  v.  Merkel,  24  Pa.  St. 
408. 

Tennessee. —  Maguinay  v.  Saudek,  5  Sneed 
146. 

See  43  Cent.  Dig.  tit.  "  Seduction,"  §  39. 

1.  Delvee  v.  Boardinan,  20  Iowa  446. 

2.  Hatch  V.  Fuller,  131  Mass.  574;  Matte- 
son  V.  Curtis,  11  Wis.  424. 

3.  Stoudt  V.  Shepherd,  73  Mich.  588,  41 
N.  W.  696. 

4.  Mains  v.  Cosner,  62  111.  465. 

5.  Simons  V.  Busby,  119  Ind.  13,  21  N.  E. 
451. 

6.  Burtis  V.  Chambers,  51  Iowa  645,  2 
N.  W.  503. 
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wealth,  and  also  because  a  man's  wealth  is  sometimes  used  as  one  of  the  means 
of  accomplishing  the  girl's  ruin,  and  the  jury  should  at  all  events  be  informed  of 
the  condition  and  circumstances  of  the  parties  to  the  action. Other  cases  are 
in  favor  of  its  rejection,  holding  that  it  is  a  matter  outside  of  the  issues  and  that 
defendant  should  not  be  punished  in  a  private  capacity  for  an  offense  against 
society.^  The  social  standing  of  the  families  of  the  parties  to  the  action  may  be 
shown.  ^ 

(ix)  Pregnancy  of  Female  and  Matters  Connected  Therewith, 
Although  seduction  is  not  necessarily  followed  by  pregnancy  as  the  result  of  the 
intercourse,^^  yet  pregnancy,  consequent  ill-health,  disease,  or  bodily  injury  to 
the  female  may  be  shown  as  the  proximate  result  of  the  seduction,  as  well  as  an 
injury  to  plaintiff's  rights  and  as  one  of  the  actual  incidents  of  pregnancy  plain- 
tiff may  prove  that  premature  labor  and  consequent  prolonged  sickness  were 
produced  by  a  rumor  that  caused  the  female  sudden  grief  and  disappointment.^^ 
Expressions  by  her  indicating  pain  or  illness,  subsequent  to  the  seduction,  are 
admissible. The  amount  expended  by  plaintiff  for  medical  and  lying-in  attend- 
ance may  also  be  proven,  although  at  the  time  the  expenses  were  incurred  the 
seduced  was  over  twenty-one  years  of  age;  but  it  is  not  proper  for  plaintiff  to 
prove  the  probable  expense  of  maintaining  his  daughter's  illegitimate  child. 
If  defendant  admits  on  cross-examination  that  he  has  paid  a  doctor  for  services 
to  the  woman  during  confinement,  he  should  be  allowed,  on  redirect  examination, 
to  explain  the  admission. 

(x)  Abortion.    As  tending  to  establish  the  seduction,  evidence  may  also 
be  received  of  the  fact  that  defendant  produced  an  abortion  upon  the  female; 
also  that  propositions  of  this  nature  were  made  to  her  by  defendant. So  too 


7.  Delaivare. —  Herring  v.  Jester,  2  Houst. 
66;  Robinson  v.  Burton^  5  Harr.  335, 

Illinois.— White  v.  Murtland,  71  111.  250, 
22  Am.  Rep.  100;  Rea  v.  Tucker,  51  111.  110, 
99  Am.  Dec.  539;  Grable  V.  Margrave,  4  111. 
372,  38  Am.  Dec.  88. 

Indiana. — White  V.  Gregory,  126  Ind.  95, 
25  N.  E.  806 ;  Shewalter  v.  Bergman,  123  Ind. 
155,  23  N.  E.  686 ;  Wilson  v.  Shepler,  86  Ind. 
275;  Geramill  v.  Brown,  25  Ind.  App.  6,  56 
N.  E.  691. 

Michigan. —  Bennett  v.  Beam,  42  Mich.  346, 
4  N.  W.  8,  36  Am.  Rep.  442. 

North  Carolina. —  McAulay  v.  Birkhead,  35 
N.  C.  28,  55  Am.  Dec.  427. 

Virginia. —  Lee  v.  Hodges,  13  Gratt.  726. 

West  Virginia. —  Riddle  v.  McGinnis,  22 
W.  Va.  253. 

Wisconsin. —  Lavery  v.  Crooke,  52  Wis.  612, 
9  N.  W.  599,  38  Am.  Dec.  768;  Klopfer  v. 
Bromme,  26  Wis.  372. 

England.—  Salter  v.  Walker,  21  L.  T.  Rep. 
N.  S.  360,  18  Wkly.  Rep.  65. 

8.  West  V.  Druff,  55  Iowa  335,  7  N.  W. 
636;  Watson  v.  Watson,  53  Mich.  168,  18 
N.  W.  605,  51  Am.  Rep.  Ill;  Dain  v.  Wy- 
coff,  7  N.  Y.  191;  HodsoU  v.  Taylor,  L.  R.  9 
Q.  B.  79,  43  L.  J.  Q.  B.  14,  29  L.  T.  Rep. 
N.  S.  53,  22  Wkly.  Rep.  89;  James  r.  Bid- 
dington,  6  C.  &  P.  589,  25  E.  C.  L.  590. 

9.  Georgia. —  Kendrick  v.  McCrary,  11  Ga. 
003. 

Iowa. — Hawn  v.  Banghart,  76  Iowa  683,  39 
N.  W.  251,  14  Am.  St.  Rep.  261. 

North  Carolina. —  McAulay  r.  Birkhead,  35 
N.  C  28,  55  Am.  Dee.  427. ' 

Ohio. —  Keplinger  v.  Sherrick,  Wright  104. 

Oregon. —  Parker  v.  Monteith,  7  Oreg.  277. 


See  43  Cent.  Dig.  tit.  "  Seduction,"  §  41. 

10.  Haymond  v.  Saucer,  84  Ind.  3. 

11.  loioa. — •  Baird  v.  Boehner,  77  Iowa  622, 
42  N.  W.  454. 

Massachusetts. — Blagge  v.  Hsley,  127  Mass. 
191,  34  Am.  Rep.  361. 

Michigan.— Badder  v.  Keefer^  100  Mich. 
272,  58  N.  W.  1007. 

Minnesota. — Russell  v.  Chambers.  31  Minn. 
54,  16  N.  W.  458. 

New  Hampshire. —  Davidson  v.  Goodall,  18 
X.  H.  423. 

New  York. — White  v.  Xellis,  31  X.  Y.  405, 
88  Am.  Dec.  282  [affirming  31  Barb.  279]; 
Mulvehall  v.  Millward,  11  X.  Y.  343;  Whit- 
ney V.  Elmer,  60  Barb.  250;  Ingerson  v. 
Miller,  47  Barb.  47. 

See  43  Cent.  Dig.  tit.  "  Seduction,"  §  42. 

12.  Davidson  i:  Goodall,  18  X.  H.  423. 

13.  Hatch  V.  Fuller,  131  Mass.  574. 

14.  Hogan  r.  Cregan,  6  Rob.  (X.  Y.)  13S. 

15.  Havnes  v.  Sinclair,  23  Vt.  108. 

16.  Stewart  r.  Smith,  92  Wis,  76,  65  X.  W. 
736.  See  also  Hewitt,  r.  Prime,  21  Wend. 
(X.  Y.)  79. 

17.  Beaudette  r.  Gagne,  87  :\ro.  534,  33 
Atl,  23,  holding  that  evidence  Avas  properly 
admitted  that,  about  throe  months  after  the 
date  of  the  alleged  seduction,  defendant  ac- 
companied the  daughter  to  a  city  other  than 
tliat  in  Avhicli  they  lived,  where  an  abortion 
was  performed  upon  her,  and  that  on  her  re- 
turn she  became  sick,  and  so  continued  for 
some  throe  weeks.  See  also  White  r,  Murt- 
land, 71  111,  250,  22  Am.  Rep,  100;  Klopfer 
V.  Broinmo,  26  Wis.  372. 

18.  Badder  Keofer,  91  :\rich.  611,  52 
N.  W.  60;  Fox  i\  Stevens,  13  :\Iinn.  272. 
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the  testimony  of  a  physician  to  the  effect  that  defendant  consulted  him  on  the 
subject  of  abortion  is  admissable.^'' 

(xi)  Paternity  of  Child All  of  defendant's  acts  of  sexual  intercourse 
with  the  female  being  really  but  one  transaction,  it  is  proper  to  introduce  evi- 
dence of  their  entire  criminal  connection  as  tending  to  show  that  he  is  the  father 
of  the  child. While  a  married  woman  cannot  testify  to  a  state  of  facts  tending 
to  bastardize  her  child  born  in  wedlock,  yet  if  she  sues  a  man  not  her  husband  for 
her  seduction  and  is  enceinte  at  the  time  of  her  marriage,  she  may  prove  defendant 
has  admitted  that  he  was  the  father  of  the  child  born  after  the  alleged  seduction.^^ 
And  the  reason  or  inducement  for  the  female  swearing  the  child  to  another  may  be 
shown.^^  Contradictory  statements  made  by  her  as  to  the  paternity  of  the  child 
may  be  introduced  in  evidence. It  has  been  held  that  if  it  is  claimed  that  a 
child  was  born  as  the  result  of  the  alleged  seduction,  she  may  be  asked  on  cross- 
examination,  as  a  proper  inquiry  on  the  question  of  paternity,  if  she  has  not 
had  sexual  intercourse  with  other  men.^^ 

(xii)  Concealment  of  Pregnancy  From  Seducer.  It  is  competent 
to  prove  that  the  female  withheld  the  fact  of  her  pregnancy  from  the  father  of 
the  child,  upon  the  advice  of  others  not  to  do  so  lest  he  should  leave  the  state 
to  avoid  prosecution  before  being  arrested.^^ 

(xiii)  Correspondence  Between  Parties.  Correspondence  of  any  kind 
between  the  parties  with  reference  to  the  female  being  seduced,  her  condition  by 
reason  of  the  seduction,  their  relations,  or  any  admissions  of  defendant's  guilt  may 
be  received  in  evidence.^^ 

(xiv)  Release,  Compromise,  and  Payments  by  Defendant.  Where 
the  parent  is  suing,  it  is  not  competent  to  prove  a  receipt  by  the  daughter  for 
money  paid  her  by  defendant,  purporting  to  be  a  release  of  all  claims  and  demands 
on  account  of  the  bearing  and  rearing  of  the  children,  either  to  support  a  plea  of 
accord  and  satisfaction  or  in  mitigation  of  damages  on  account  of  the  seduction; 
nor  is  a  compromise,  where  the  stepfather  is  the  plaintiff,  made  by  the  step- 
daughter and  her  mother  with  the  defendant,  in  plaintiff's  absence,  admissible.^^  It 
is  not  competent  to  show  how  much  money  defendant  furnished  the  daughter  from 
time  to  time,  unless  it  was  applied  to  plaintiff's  benefit  or  in  reducing  his  damages.^^ 

(xv)  Corroboration  of  Female.  Statements  made  by  the  woman  on 
the  morning  after  the  transaction  are  competent  to  sustain  her  version  of  the 
affair,  especially  when  denied  by  defendant.^^ 


19.  Badder  v.  Keefer,  100  Mich.  272,  58 
N.  W.  1007. 

20.  It  has  been  held  that  the  child  born 
to  the  female  seduced  may  be  exhibited  to 
the  jury,  although  under  three  months  of  age. 
Anderson  V.  Aupperle,  51  Oreg.  556,  95  Pac. 
330.  Compare  infra,  1353  note  32.  See 
Evidence,  17  Cyc.  294. 

21.  Thompson  j;.  Clendening,  1  Head  (Tenn.) 
287.  And  see  Brenier  v.  Nugent,  (Iowa  1907) 
111  N.  W.  446. 

22.  Rabeke  v.  Baer,  115  Mich.  328,  73 
N.  W.  242,  69  Am.  St.  Rep.  567. 

Presumption  and  burden  of  proof  see  supra, 
II,  B,  4,  a,  (III). 

23.  Bracy  v.  Kibbe,  31  Barb.  (N.  Y.)  273 
(holding  that  where  she  swore  that  she  had 
been  induced  by  defendant's  promise  to 
charge  the  child  on  another,  defendant  may 
show  that  she  not  only  said  the  child  was 
not  his,  but  that  she  had  been  induced  to 
charge  it  on  him  by  plaintiff  and  others  of 
the  family)  ;  Hewitt  v.  Prime,  21  Wend. 
(N.  Y.)  79  (holding  that  she  may  testify 
that  defendant  persuaded  her  to  swear  the 
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child  to  another  upon  a  promise  that  if  she 
did  so  he  would  marry  her). 

24.  Graham  v.  McReynolds,  90  Tenn.  673, 
18  S.  W.  272,  holding  that  she  having  testi- 
fied that  defendant  was  the  father  of  the 
child,  and  her  attendant  stating  that,  shortly 
after  the  child  was  born,  plaintiff  told  her 
that  the  child's  father  was  dead,  evidence 
that  plaintiff  told  her  physician  on  the  same 
morning  that  defendant  was  the  child's 
father  was  admissible. 

25.  Smith  'V.  Yargan,  69  Ind.  445,  35  Am. 
Rep.  232. 

26.  Lockwood  v.  Betts,  8  Conn.  130. 

27.  Lee  v.  Cooley,  13  Oreg.  433,  11  Pac'. 
70;  Graham  v.  McReynolds,  90  Tenn.  673,  18 
S.  W.  272;  Fry  v.  Leslie,  87  Va.  269,  12  S.  E. 
671. 

28.  Sellars  v.  Kinder,  1  Head  (Tenn.)  134. 

29.  Maguinay  v.  Saudek,  5  Sneed  (Tenn.) 
146. 

30.  Russell  V.  Chambers,  31  Minn.  54,  16 
N.  W.  458. 

31.  Bradshaw  v.  Jones,  103  Tenn.  331,  62 
S.  W.  1072,  76  Am.  St.  Rep.  655. 
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(xvi)  Impeachment  of  Female.  Where  the  female  seduced  denies  as  a 
witness  under  oath  that  she  was  engaged  lo  a  man  other  than  defendant,  she 
having  previously  stated  the  contrary,  it  is  not  a  material  matter  upon  which 
she  may  be  impeached. 

c.  Weight  and  Suffleieney  —  (i)  In  General.  The  weight  to  be  attached  to 
the  testimony  adduced  on  the  trial  of  an  action  for  seduction  is  a  matter  within 
the  province  of  the  jury,^^  but  to  warrant  a  finding  or  verdict  against  defendant 
the  evidence  should  be  sufficient  to  satisfy  them  of  the  existence  of  the  facts 
necessary  to  a  recovery.^^ 

(ii)  Action  by  Female  Seduced.  In  an  action  by  the  female  seduced 
the  evidence  must  be  sufficient  to  satisfy  the  jury  that  she  was  seduced  by  defend- 
ant,^^ that  she  was  unmarried  at  the  time  of  the  seduction,^^  and  that  she  was  at 
the  time  of  chaste  character,  where  there  is  evidence  rebutting  the  presumption 
of  chastity. Where  there  is  sufficient  evidence  in  the  case  to  support  a  verdict 
for  plaintiff  outside  of  her  testimony,  the  judgment  will  not  be  disturbed,  although 
plaintiff  may  be  shown  by  the  record  to  be  untruthfuL^^  The  statutory  rule 
requiring  corroborating  evidence  in  proof  of  seduction  applies  only  to  criminal 
prosecutions,  and  not  to  a  civil  action.^^ 


32.  Fisher  v.  Hood,  14  Midi.  189. 

33.  Patterson  v.  Hayden,  17  Oreg.  238,  21 
Pac.  129,  11  Am.  St.  Rep.  822,  3  L.  Pv.  A.  529. 

34.  West  V.  Druff,  55  Iowa  335,  7  N.  W.  636. 

35.  See  supra,  II,  A,  1,  c,  (i). 

Evidence  held  sufficient  see  Eagan  v.  Mur- 
ray, 80  Iowa  180,  45  N.  W.  563;  Murrilla  v. 
Guis,  51  Wash.  93,  98  Pac.  100. 

Female  of  weak  mind. —  It  is  error  to 
charge  the  jury  that,  if  they  find  that  plain- 
tiff is  of  weak  mind,  tlie  case  does  not  re- 
quire as  strong  proof  of  defendant's  guilt  as 
if  she  were  of  strong  mind.  Delvee  V.  Board- 
man,  20  Iowa.  446. 

Flattery,  deception,  or  other  artifice. —  To 
sustain  a  verdict  for  damages  for  the  seduc- 
tion something  more  than  illicit  intercourse 
must  be  shown;  there  must  be  evidence  that 
defendant  accomplished  the  ruin  of  the 
female  by  means  of  some  persuasion,  false 
promise,  deception,  or  other  artifice.  Mar- 
shall V.  Taylor,  98  Cal.  55,  32  Pac.  867, 
35  Am.  St.  Rep.  144;  Robinson  V.  Powers, 
129  Ind.  480;  Baird  v.  Boehner,  72  Iowa 
318,  33  K  W.  694;  Smith  v.  Milburn,  17 
Iowa  30;  Hallock  v.  Kinney,  91  Mich.  57, 
51  N.  W.  706,  30  Am.  St.  Rep.  462  [quoting 
Stoudt  V.  Shepherd,  73  Mich.  588,  41  N.  W. 
696];  Bailey  v.  O'Bannon,  28  Mo.  App.  39. 
See  supra,  II,  A,  1,  c,  (i).  Evidence  that 
defendant  used  such  promises,  artifices,  de- 
ceit, and  influence  as  would  overcome  the 
scruples  of  a  chaste  woman  is  sufficient. 
Greenman  V.  O'Riley,  144  Mich.  534,  108 
N.  W.  421,  115  Am.  St.  Rep.  466.  It  has 
also  been  held  that  a  verdict  for  plaintiff 
will  not  bo  disturbed,  where  there  was  evi- 
dence to  show  that  she  was  induced  by  de- 
fendant to  yield  by  his  assurances  ot  love, 
caresses,  and  promising  to  keep  her  "  if  any- 
thing got  the  matter."  Douglass  v.  Ague, 
(Iowa  1904)  99  N.  W.  550.  S^^e  also  Mur- 
rilla V.  Guis,  51  Wash.  93,  98  Pac.  100, 
holding  the  evidence  sufficient  to  make  out 
a  prima  facie  case  of  seduction. 

Promise  of  marriage. —  It  has  been  held 
that  the  evidence  i^s  sufficient,  to  \yarrant.  a 


finding  that  defendant  seduced  plaintiff 
where  a  promise  of  marriage  might  be  in- 
ferred from  such  conduct  and  behavior  as 
are  customary  between  persons  under  a  con- 
tract to  marry,  direct  evidence  of  the  exact 
time,  circumstances,  language,  or  manner 
under  which  the  promise  was  made  being  un- 
necessary, or  where  the  conduct  of  defendant 
toward  plaintiff  as  an  accepted  suitor  was 
such  as  to  win  her  affection  and  induce  her 
to  believe  that  he  intended  to  marry  her. 
Egan  V.  Murray,  80  Iowa  180,  45  N.  W.  563. 
And  see  Brenier  v.  Nugent,  (Iowa  1907)  111 
N.  W.  446.  And  if  an  engagement  of  mar- 
riage is  claimed,  even  though  the  female 
may  have  inade  a  mistake  about  the  exact 
date,  if  it  is  shown  to  have  been  entered 
into  before  the  seduction,  it  is  sufficient. 
Breiner  v.  Nugent,  supra. 

36.  Marshall  v.  Tavlor,  98  Cal.  55,  32  Pac. 
867,  35  Am.  St.  Rep."  144;  Bowling  r.  Crapo, 
65  Ind.  209;  Breiner  r.  Nugent.  (Iowa  1907) 
111  N.  W.  446;  Egan  f.  Murrav,  80  Iowa 
180,  45  N.  W.  563;  Hood  r.  Sudderth,  111 
N.  C.  215,  16  S.  E.  397.  See  supra,  II,  A, 
1,  c,  (II). 

37.  West  r.  Druff,  55  Iowa  335,  7  N.  W. 
636.  See  supra,  II,  A,  1,  c,  (in).  Compare 
Murrilla  v.  Guis,  51  Wash.  93,  98  Pac.  100. 

An  instruction  that  the  presumption  of 
chastity  can  only  be  overcome  by  "  clear  and 
satisfactory  evidence  "  is  erroneous  as  requir- 
ing too  high  a  degree  of  proof.  West  v. 
Druff,  55  Iowa  335,  7  N.  W.  636. 

Proof  of  untruthfulness  in  a  woman  does 
not  establisli  lior  unchastity.  even  though  it 
go  so  far  as  to  shov;  slie  is  a  common  liar. 
Harmon  r.  Donohoe,  153  Mo.  263.  54  S.  W. 
453. 

The  fact  that  a  woman's  reputation  for 
chastity  is  not  talked  of  is  evidence  that  it 
is  good.  Millikon  r.  Long,  188  Pa.  St.  411, 
41  \\tl.  540. 

38.  llarniou  r.  IXnioho^s  153  :\lo.  263.  5  4 
S.  W.  453. 

39.  Olson  r.  Rice,  140  Iowa  630,  119  X.  W. 
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(ni)  Action  by  Parent,  Master,  or  Person  In  Loco  Parentis  — 
(a)  In  General.  In  an  action  by  a  parent,  master,  or  person  in  loco  parentis  for 
seduction  of  his  daughter  the  evidence  must  be  sufficient  to  satisfy  the  jury  that 
defendant  had  intercourse  with  her  as  alleged,*^  and  must  show  that  the  damage 
to  plaintiff  was  the  result  thereof  .^^ 

(b)  Proof  of  Loss  of  Services.  To  entitle  plaintiff  to  recover  for  the  seduction 
of  his  daughter  some  loss  of  her  services  must  generally  be  proven;*^  but  where 
the  relation  of  master  and  servant  exists  proof  of  the  slightest  service  performed 
by  the  daughter  is  sufficient  to  enable  the  parent  to  maintain  the  action."*^  In 
an  action  by  a  parent  suing  for  the  seduction  of  his  minor  daughter,  proof  that 
at  the  time  of  the  seduction  he  was  entitled  to  her  services  raises  a  conclusive 
presumption  that  the  relation  of  master  and  servant  existed  between  them,  even 
though  at  the  time  of  the  seduction  she  may  have  been  in  the  actual  service  of 
another.^^  Proof  that  after  her  majority  she  continued  to  reside  in  her  father's 
family,  rendering  him  the  usual  services  of  a  daughter,  raises  the  presumption 
that  the  relation  of  master  and  servant  existed  between  them.'^^  If  she  was  over 
the  age  of  twenty-one  years  and  was  living  with  her  father,  evidence  of  assist- 
ance, however  slight,  given  by  her  to  the  father's  family  is  sufficient  to  prove  her 
the  father's  servant.^^ 

5.  Damages  —  a.  Action  by  Female  Seduced  —  (i)  In  General,  In  an 
action  by  a  female  under  the  statute  for  her  own  seduction  she  is  entitled  to  recover 
such  damages  as  will  compensate  her  for  loss  of  reputation,  anguish  of  mind,  and 


40.  Austin  v.  Barker,  110  N.  Y.  App.  Div. 
510,  96  N.  Y.  Suppl.  814,  holding  that  the 
evidence  was  insufficient  to  sustain  a  verdict 
where  the  female  alone  testified  to  the  inter- 
course and  stated  that  she  knew  nothing  of 
it  until  afterward  hypnotized  by  a  third 
person. 

Seductive  arts — As  a  rule  it  is  not  neces- 
sary to  prove  that  the  seduction  was  ac- 
complished by  seductive  arts  to  entitle  plain- 
tiff to  recover.  Leucker  f.  Steileu,  89  111. 
545,  31  Am.  Rep.  104  Iciting  White  v.  Murt- 
land,  71  111.  250,  22  Am.  Rep.  100]  (holding 
that  in  an  action  by  a  father  for  the  seduc- 
tion of  a  minor  daughter  proof  of  sexual 
intercourse  followed  by  pregnancy,  confine- 
ment, and  childbirth,  all  while  the  daughter 
was  living  with  the  father,  is  sufficient  to 
support  the  action)  ;  Hein  r.  Holdridge,  78 
Minn.  468,  81  N.  W.  522  (holding  that  under 
Gen.  St.  (1894)  §  5163,  providing  that  the 
father  may  prosecute  an  action  for  the  seduc- 
tion of  his  daughter,  although  the  daughter 
is  not  living  with  plaintiff  at  the  time  of 
seduction,  and  there  is  no  loss  of  services, 
it  is  not  necessary  to  show  that  the  debauch- 
ment  of  the  daughter  was  accomplished  by 
seductive  arts  in  order  to  entitle  plaintiff  to 
other  than  his  actual  money  loss).  And  see 
supra,  II,  A,  2,  d,  (i).  It  has  been  held 
otherwise  under  the  Oregon  statute.  Patter- 
son V.  Hayden,  17  Oreg.  238,  21  Pac.  129, 
11  Am.  St.  Rep.  822,  3  L.  R.  A.  529. 

41.  Blagge  v.  Ilsley,  127  Mass.  191,  34 
Am.  Rep.  361  (holding  that  in  an  action  by 
a  father  for  the  seduction  of  his  minor 
daughter,  where  there  was  evidence,  includ- 
ing that  of  the  daughter,  that  before  the 
seduction  the  daughter  appeared  strong  and 
well,  and  of  cheerful  spirits,  and  that  after 
that  time  she  became  nervous  and  excitable, 
and  did  not  appear  to  be  herself,  and  there 
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was  no  other  evidence  to  show  that  the  girl's 
condition  of  health  was  caused  by  the  act  of 
defendant,  the  evidence  would  warrant  the 
jury  in  finding  that  the  girl's  health  failed 
as  the  immediate  result  of  defendant's  act)  ; 
Lawyer  v.  Fritcher,  130  y.  239,  29  N.  E. 
267,  27  Am.  St.  Rep.  521,  14  L.  R.  A.  700 
[affirming  54  Hun  586,  7  N.  Y.  Suppl.  909] 
(holding  that  in  an  action  for  seduction  of 
plaintiff's  minor  daughter,  evidence  that  de- 
fendant by  fraud  obtained  plaintiff's  consent 
to  take  away  the  daughter;  that  he  then 
seduced  her;  and  that,  after  she  was  in- 
formed that  he  could  not  marry  her,  she  took 
poison,  and  died,  is  sufficient  to  submit  to 
the  jury  the  question  whether  plaintiff  was 
damaged  by  the  seduction,  as  it  authorizes 
an  inference  that  the  daughter  was  ill  and 
unable  to  render  service  at  the  time  she 
took  poison,  and  that  this  condition  was 
caused  by  the  seduction ) . 

42.  Grable  v.  Margrave,  4  111.  372,  38  Am. 
Dec.  88 ;  Garretson  v.  Becker,  52  111.  App. 
255;  Cook  V.  Bartlett,  179  Mass.  576,  61 
N.  E.  266;  Badglev  V.  Decker,  44  Barb. 
(N.  Y.)  577.  And 'see  White  v.  Nellis,  31 
N.  Y.  405,  88  Am.  Dec.  282  [affirming  31 
Barb.  279].    See  also  supra,  II,  A,  2,  c. 

43.  Robinson  v.  Burton,  5  Harr.  (Del.) 
335;  Doyle  v.  Jessup,  29  111.  460;  Middleton 
V.  Nichols,  62  N.  J.  L.  636,  43  Atl.  575.  See 
supra,  II,  A,  2,  c. 

44.  Snider  v.  Newell,  132  N.  C.  614,  44 
S.  E.  354;  Riddle  v.  McGinnis,  22  W.  Va. 
253.    See  supra,  II,  A,  2,  c,  (i),  (b). 

45.  Dodd  V.  Focht,  72  Iowa  579,  34  N.  W. 
425;  Clem  t\  Holmes,  33  Gratt.  (Va.)  722, 
36  Am.  Rep.  793;  Hudkins  r.  Haskins,  22 
AV.  Va.  645.  See  swpra,  II,  A,  2,  c,  (i), 
(c). 

46.  Lamb  v.  Taylor,  67  Md.  85,  8  Atl.  76; 
Wallace  v.  Clark,  2  Overt.    (Tenn.)    93,  5 
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the  pain  and  suffering  incident  to  bearing  and  giving  birth  to  a  child. In  esti- 
mating her  damages  the  jury  may  also  consider  pubhcity  given  by  defendant  to 
the  seduction/^  and  any  indignity  offered  plaintiff  during  the  trial,  or  any  imputa- 
tion against  her  character,  or  impeaching  her  virtue,  if  untrue  and  wantonly 
made.^^  While  loss  of  social  standing  by  the  woman,  resulting  from  the  injury, 
may  be  an  element  of  damage,  the  fact  that  individual  acquaintances  with  whom 
she  associated  before  her  ruin  was  accomplished  refuse  to  recognize  her  cannot 
be  considered. ^'^  If  the  female  is  suing  for  her  own  seduction,  she  may  recover 
the  value  of  the  time  lost  by  reason  of  her  siclmess,  but  this  is  determined  by 
what  she  could  have  earned  during  that  time.^^ 

(ii)  Exemplary  Damages.  Exemplary  damages  should  be  given  when  it 
appears  that  defendant  entered  into  a  contract  of  marriage  with  the  female  for 
the  purpose  of  seducing  her.^^ 

(ill)  Mitigation.  The  amount  of  damages  which  the  female  is  entitled  to 
recover  is  in  no  way  affected  by  the  fact  that  her  parent  is  also  entitled  to  main- 
tain an  action  for  her  seduction.^^ 

b.  Action  by  Parent,  Master,  or  Person  In  Loco  Parentis  —  (i)  In  General. 
The  damages  recoverable  at  common  law  in  an  action  by  a  parent,  master,  or 
person  in  loco  ^parentis  for  seduction  must  be  the  natural  and  proximate  conse- 
quence of  the  wrongful  act  of  defendant.^*  And  where  a  statute  authorizes  the 
father  to  sue  for  the  seduction  of  his  daughter,  the  rule  for  the  recovery  of  dam- 
ages is  generally  the  same  as  at  common  law.^^ 

(ii)  EZ.EMENTS  OF  DAMAGES  —  (a)  Loss  of  Services  and  Expenses.  The 
relation  of  master  and  servant  being  the  legal  foundation  of  the  action  predicated 
upon  loss  of  services,  if  such  relation  does  not  exist,  or  no  loss  of  service  has  been 
sustained,  however  infamous  the  conduct  of  defendant  may  have  been  in  accomplish- 
ing the  ruin  of  his  victim,  no  damages  for  the  seduction  can  be  recovered  against  him ; 
on  the  other  hand  the  value  of  lost  services  may  be  recovered  as  the  direct  and  imme- 
diate consequence  of  ,the  seduction,  during  the  period  of  pregnancy,  child-birth,  and 
any  illness  of  mind  or  body,  or  impairment  of  health  incident  thereto,  she  being 
thereby  incapacitated  from  rendering  service.^^  As  incident  to  such  loss  of  serv- 
ices plaintiff  may  also  recover  the  actual  expenses  which  he  has  paid  or  for  which 
he  is  legally  liable,  incurred  during  the  time  the  seduced  female  was  incapaci- 
tated from  work  by  reason  of  the  wrongful  act  of  the  seducer,"  including  reason- 


Am.  Dec.  654;  Davidson  v.  Abbott,  52  Vt. 
570,  36  Am.  Rep.  767.  See  supra,  II,  A,  2, 
c,  (I),  (c). 
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Pac.  289. 

48.  Simons  v.  Busby,  119  Ind.  13,  21  N.  E. 
451. 

49.  Ferguson  v.  Moore,  98  Tenn.  342,  39 
S.  W.  341. 

50.  Hawn  v.  Bangliart,  76  Iowa  083,  39 
N.  W.  251,  14  Am.  St.  Rep.  261. 

Loss  of  character  not  in  issue. —  In  Iowa 
where,  in  an  action  for  seduction,  the  ques- 
tion of  plaintiff's  previous  chaste  character 
was  not  put  in  issue  by  the  petition,  nor 
submitted  to  the  jury,  althougli  evidence  on 
the  issue  was  received  without  objection,  it 
was  held  that  an  instruction  authorizing  the 
jury  to  consider,  in  determining  the  dam- 
ages, loss  of  character  was  erroneous.  Olson 
V.  Rice,  140  Iowa  630,  119  N.  W.  84. 

51.  Lampman  v.  Bruning,  120  Iowa  167, 
94  N.  W.  562,  holding  tliat  the  value  of  the 
time  plaintiff  lost  on  account  of  her  sickness, 


she  being  a  school-teacher,  is  what  she  could 
have  earned  at  teaching  during  that  time. 

52.  Goodall  v.  Thurman,  1  Head  (Tenn.) 
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53.  Goodall  v.  Thurman,  1  Head  (Tenn  ) 
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54.  Knight  v.  Wilcox,  14  N.  Y.  413  [re- 
versing  18  Barb.  212],  holding  that  where 
defendant  seduced  plaintiff's  daughter,  but 
no  pregnancy  followed  and  no  loss  of  service 
was  sustained  until  three  months  after  the 
seduction,  when  the  daughter  sulVered  some 
illness  in  consequence  of  being  threatened 
with  exposure,  plaintilV  could  not  recover. 

55.  Pence  v.  Dozier.  7  Bush  (Kv.)  133. 

56.  McCoy  v.  Trucks,  121  Ind.  292,  23 
N.  E.  93;  Cook  r.  TvirMctt.  179  Mass. 'o76, 
61  N.  E.  266;  Russp'il  r  Chaml)ers.  31  .Minn. 
54,  16  N.  W.  458;  Knigiit  r.  Wilcox,  14  X.  Y. 
413;  Badgley  c.  Decker,  44  Barb.  (X.  Y.) 
577. 

57.  Georgia. —  Kendrick  r.  MeCrary,  11  Ga. 
603. 

Minnesota. —  Fox  r.  Stevens,  13  :Minn. 
272. 

Missouri. —  Conier      Taylor.  82  Mo,  341. 
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able  charges  for  medicine  and  medical  attendance,  whether  he  has  paid  the  amount 
or  not ;  but  not  compensation  for  the  support  and  maintenance  of  tht  daughter's 
illegitimate  child.^^  If  defendant  is  not  the  father  of  the  child,  the  parent  cannot 
recover  for  loss  of  services  during  pregnancy  and  expenses  of  nursing  and  medical 
attendance,  although  defendant  had  seduced  her.^^ 

(b)  Wounded  Feelings,  Mental  Suffering,  Shame,  Disgrace,  Etc.  Although  the 
relation  of  master  and  servant,  and  not  that  of  parent  and  child,  is  technically 
the  legal  foundation  of  the  action,  it  has  generally  come  to  be  regarded  as  a  mere 
fiction  of  the  law  to  open  the  way  to  the  parent  for  the  redress  of  his  injuries,  and 
he  may  not  only  recover  damages  for  actual  loss  of  services,  disbursements  for 
medical  attention,  and  other  necessary  expenses,  but  he  may  also  be  awarded 
such  compensation  for  wounded  feelings,  mental  suffering,  destruction  of  his 
domestic  peace,  and  shame  and  disgrace  cast  upon  him  and  his  family  as  from 
the  evidence  is  reasonable  and  just;  but  not  for  the  wounded  feelings  of  the 
family,  or  where  the  parties  are  in  'pari  delicto. And  it  has  been  held  that  dam- 
ages are  confined  to  a  strict  compensation  only  for  the  loss  of  services  during 
pregnancy,  where  the  conduct  of  the  daughter  has  been  lewd.^^  The  father  may 
recover  full  damages  where  pregnancy  is  shown  to  have  resulted  from  the  seduction 
without  being  required  to  wait  until  the  child  is  born.^*  In  the  absence  of  evi- 
dence of  any  fault  or  connivance  on  the  part  of  plaintiff  parent  a  verdict  for  the 
actual  expenses  of  the  confinement  only  should  be  set  aside. ®^ 

(c)  Loss  oj  Daughter's  Reputation.    The  parent  cannot  recover  for  an  injury 
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recovery  of  damages  for  debauching  a  female 
is  different  from  that  in  case  of  seduction ; 
in  the  former,  there  can  be  no  recovery  be- 
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sustained  by  loss  of  reputation,  occasioned  by  the  loose  and  abandoned  character 
of  the  daughter  after  her  connection  with  defendant,  although  such  connection 
may  have  led  to  such  loss.^^ 

(ill)  Exemplary  Damages.  In  view  of  the  enormity  of  the  offense,  as 
well  as  the  right  to  compensation  by  plaintiff,  such  damages  beyond  the  mere 
pecuniary  loss  of  services  and  expenses  as  result  from  the  injury  in  the  way  of 
wounded  feelings  and  mortification  of  plaintiff,  and  dishonor  to  himself  and  fam- 
ily, etc.,  are  exemplary  and  punitive.^'  Where  plaintiff  stands  in  loco  parentis, 
he  or  she  is  entitled  to  the  same  kind  of  redress  in  the  recovery  of  exemplary 
damages  as  the  father.®^  It  has  been  held  that  the  rule  for  the  recovery  of  exem- 
plary damages  in  an  action  by  the  parent  is  the  same  whether  the  daughter  is  an 
adult  or  a  minor,  where  the  relation  of  master  and  servant  is  shown  to  exist.®® 
Exemplary  damages  cannot  be  recovered  where  there  was  no  seduction  and  the 
parties  were  in  pari  delicto. '^^ 

(iv)  Mitigation,''^  In  an  action  by  the  parent  of  the  female  seduced  a 
subsequent  marriage  between  her  and  defendant  and  an  acquittal  of  defendant 
on  an  indictment  for  seduction  by  reason  of  such  marriage  may  be  shown  in  miti- 
gation of  damages,  but  it  will  not  bar  recovery  of  exemplary  damages.'^  A  former 
recovery  by  the  daughter,  being  for  her  own  use,  cannot  be  considered  in  miti- 
gation of  damages  in  an  action  by  the  father;  nor  can  the  jury  consider  in  mitiga- 
tion of  damages  an  offer  of  marriage  by  defendant  after  the  alleged  seduction/* 
or  defendant's  liability  to  a  criminal  prosecution  for  seduction  and  abortion,'^  or 
the  fact  that  the  female,  after  her  seduction  by  defendant,  continued  to  meet  his 
advances  or  yielded  to  others.^® 

c.  Exeessiveness  of  Damages.  The  amount  of  damages  that  may  be  awarded 
in  an  action  for  seduction,  including  exemplary  damages,  is  peculiarly  within  the 
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Am.  Dec.  551. 

73.  Pruitt  V.  Cox,  21  Ind.  15. 

74.  White  r.  Murtland,  71  111.  250,  22 
Am.  Rep.  100:  Ingersoll  v.  Jones,  5  Barb. 
(N.  Y.)  661;  Milliken  v.  Long,  188  Pa.  St. 
411,  41  Atl.  540. 

75.  Klopfer  v.  Bromme,  26  Wis.  372. 

76.  Stoudt  r.  Shepherd,  73  Mich.  588,  41 
N.  W.  606. 
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province  of  the  jury,  to  be  determined  by  them  upon  all  of  the  circumstances  of 
the  case  presented  under  the  evidence  not  to  exceed  the  amount  claimed  in  the 
pleadings,  and  the  damages  awarded  by  them  will  be  held  to  be  excessive  and 
their  verdict  set  aside  only  where  there  has  been  some  flagrant  abuse  of  the  powers 
which  the  law  has  confided  to  them,  or  the  verdict  appears  to  be  the  result  of 
passion,  prejudice,  or  corruption  on  their  part.'^  Where  the  suit  is  brought  after 
the  daughter  is  enceinte,  but  before  the  birth  of  the  child,  a  verdict  will  not  be 
set  aside  because  of  the  admission  of  evidence  of  loss  of  service  and  expenses 
incurred  after  the  commencement  of  the  suit  where  the  cause  of  action  is  estab- 
lished independently  of  such  evidence.'^  Although  a  claim  for  nursing  and  curing 
the  female  may  be  alleged,  if  there  is  no  evidence  to  sustain  it  and  a  general 
verdict  is  rendered,  a  cause  of  action  having  been  proven  for  which  the  jury  had 
a  right  to  award  damages  to  the  amount  of  such  verdict,  the  presumption  will  be 
that  the  jury  allowed  nothing  on  such  claim. '^^ 

d.  Showing  Innocence  on  Assessment  of  Damages  After  Judgment.  Where 
a  court  renders  judgment  against  defendant  in  favor  of  plaintiff,  and  the  case  is 
continued  for  the  assessment  of  damages,  it  has  been  held  that,  as  the  judgment 
is  conclusive  of  the  former's  guilt,  evidence  of  his  innocence  is  not  admissible.^** 


77.  California. —  Marshall  V.  Taylor,  98 
Cal.  55,  32  Pac.  867,  35  Am.  St.  Rep.  144, 
holding  that  where  plaintiflf  is  a  young, 
chaste,  inexperienced  girl  of  sixteen  years, 
and  defendant  a  man  of  mature  years  and 
large  property  interests,  a  verdict  for  twen- 
ty-live thousand  dollars  in  her  favor  is  not 
so  excessive  as  to  require  a  new  trial. 

Illinois. —  Doyle  v.  Jessup,  29  111.  460, 
holding  that  an  award  by  a  jury  of  eight 
hundred  dollars  for  the  seduction  of  plain- 
tiff's daughter  is  not  excessive. 

Indiana. —  Gunder  v.  Tibbits,  153  Ind.  591, 
55  N.  E.  762  (holding  that  where  a  married 
man  of  mature  years  seduces  an  orphan 
seventeen  years  old,  and  has  two  aibortions 
performed  on  her,  which  injures  her  health 
and  reputation,  and  renders  her  unable  to 
labor,  a  verdict  of  five  thousand  dollars  in 
her  favor  is  not  excessive)  ;  Simons  v.  Busby, 
119  Ind.  13,  21  N.  E.  451  (holding  that  an 
award  of  five  thousand  dollars  damages  is 
not  excessive,  although  there  is  some  evi- 
dence detrimental  to  plaintiff's  character)  ; 
Taylor  v.  Shelkett,  66  Ind.  297;  Felkner  v. 
(Scarlet,  29  Ind.  154  (holding  that,  where  a 
fifteen-year-old  daughter  is  seduced  by  a  mar- 
ried man  with  whom  she  is  living  at  the 
time,  a  verdict  against  him  in  favor  of  the 
mother  for  five  hundred  dollars  is  not  ex- 
cessive) ;  Harris  v.  Rupel,  14  Ind.  209  (up- 
holding a  verdict  for  five  thousand  dollars). 

loica. —  Egan  v.  Murray,  80  Iowa  180,  45 
N.  W.  563  (holding  that  a  verdict  for  one 
thousand  five  hundred  dollars  will  not  be  dis- 
turbed as  excessive,  where  it  appears  that 
plaintiff  as  the  result  of  her  seduction  gave 
birth  to  an  illegitimate  child)  ;  Baird  v. 
Boehner,  77  lo^^a  622,  42  N.  W.  454  (hold- 
ing that  a  verdict  of  six  thousand  seven  hun- 
dred and  fifty  dollars  damages,  in  an  action 
where  the  woman  sues  for  her  own  seduction, 
is  not  so  excessive  as  to  indicate  passion  and 
prejudice,  and  hence  will  not  be  set  aside)  ; 
Stevenson  v.  Belknap,  6  Iowa  97,  71  Am. 
Dec.  392  (holding  that  a  verdict  will  not 
be  set  aside  as  excessive  unless  so  great  as 
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to  raise  the  suspicion  of  partiality  or  pas- 
sion ) . 

Missouri. —  Morgan  v.  Ross,  74  Mo.  318, 
holding  that  a  verdict  for  one  thousand  seven 
hundred  and  fifty  dollars  is  not  excessive, 
where  plaintiff's  daughter  was  seduced  at 
the  age  of  seventeen  years  by  defendant  at 
the  hom.e  of  plaintiff. 

IS/eio  York. —  Knight  v.  Wilcox,  14  N.  Y. 
413;  Ingerson  v.  Miller,  47  Barb.  47  (hold- 
ing that  where  plaintifi''s  minor  daughter  is 
seduced  and  dies  suddenly  about  four  months 
after  conception  from  nervousness  superin- 
duced by  pregnancy,  a  verdict  for  five  thou- 
sand dollars  against  defendant  will  not  be 
set  aside)  ;  Kerns  v.  Hagenbuchle,  60  N.  Y. 
Super.  Ct.  228,  17  N.  Y.  Suppl.  369  (uphold- 
ing a  verdict  for  three  thousand  five  hundred 
dollars) . 

Oregon. —  Patterson  v.  Hayden,  17  Oreg. 
238,  21  Pac.  129,  11  Am.  St.  Rep.  822,  3 
L.  R.  A.  529. 

Rhode  Island. —  Thiebault  v.  Prendergast, 
(1908)  69  Atl.  922,  holding  that  in  an  action 
for  seduction  of  plaintiff's  minor  daughter 
by  force  and  promises,  a  verdict  awarding 
plaintiff  one  thousand  two  hundred  dollars 
was  not  excessive,  although  plaintiff  could 
mot  recover  for  any  actual  loss  of  the 
daughter's  services. 

West  Virginia. —  Riddle  v.  McGinnis,  22 
W.  Va,  253,  holding  that  a  verdict  for  three 
thousand  dollars  damages  for  the  seduction 
of  plaintiff's  minor  daughter  while  living  and 
working  in  defendant's  family  is  not  ex- 
cessive. 

United  States. —  Barbour  v.  Stephenson,  32 
Fed.  66. 

England. —  Elliott  v.  Nicklin,  5  Price  641, 
holding  that  £1000  sterling  awarded  by  a 
jury,  although  the  parties  are  in  a  moderate 
sphere  of  life,  is  not  excessive. 

See  43  Cent.  Dig.  tit.  "Seduction,"  §  48. 

78.  Stiles  V.  Tilford,  10  Wend.  (N.  Y.) 
338. 

79.  Doyle  v.  Jessup,  29  111.  460. 

80.  Rollins  v.  Chalmers,  51  Vt.  592. 
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6.  Trial  and  Review  —  a.  Questions  For  Jury  —  (i)  Rela  tion  of 
Master  and  Servant.  The  question  as  to  the  existence  of  the  relation  of 
master  and  servant  is  for  the  jury,  where  there  is  evidence  tending  to  show  such 
relation.^* 

(ii)  Reasonableness  of  Physician's  Fees.  The  reasonableness  of  the 
charges  of  the  physician  attending  the  seduced  female  is  a  matter  for  the  jury.^^ 

(ill)  Flattery,  Persuasion,  and  Other  Artifices.  Where  the  seduc- 
tion is  accomplished  by  flattery,  deception,  or  other  artifice,  the  question  as  to 
the  sufficiency  of  the  evidence  to  show  acts  resorted  to  by  defendant  amounting 
to  an  artifice,  is  for  the  jury.^^ 

(iv)  Promise  of  Marriage.  Where  it  is  shown  that  plaintiff  resisted  the 
persuasions  of  the  alleged  seducer  for  some  time  and  then  yielded  upon  his  promise 
to  marry  her,  the  question  whether  it  constituted  seduction  or  a  case  of  barter 
and  sale  or  intercourse  from  mutual  desire  is  also  for  the  jury.®^ 

(v)  Chastity  of  Female.  The  chastity  of  the  female  when  attacked  or 
called  in  question  is  likewise  a  matter  for  the  jury.^^ 

(vi)  Force.  It  is  for  the  jury  upon  the  evidence  to  determine  whether  or 
not  force  was  applied  by  defendant  in  the  commision  of  the  act.^^ 

(vii)  Damages.  The  amount  of  damages  is  within  the  discretion  of  the 
jury,  to  be  determined  by  them  in  the  light  of  all  the  circumstances.^^ 

b.  Instructions  '-^^  —  (i)  IN  General.  In  seduction  proper  instructions 
should  be  given  b}^  the  court  to  the  jury  as  to  the  law  applicable  to  the  facts  and 
circumstances  of  each  particular  case,  in  the  light  of  the  pleadings  and  evidence 
adduced  on  the  trial. 

(ii)  Elements  of  Seduction  in  General.  In  defining  seduction  in 
instructions  to  the  jury  the  elements  necessary  to  constitute  the  ofl^ense  must  be 
stated;  but  it  has  been  held  not  to  be  error  to  define  seduction  as  it  is  defined  in 
the  books.'* 

(ill)  Influence,  Persuasion,  Deception,  Promise,  and  Other 
Artifices.  Where  there  is  evidence  showing  that  the  seduction  might  have 
been  accomplished  by  means  of  influence  and  persuasion,  it  is  error  for  the  court 
to  instruct  the  jury  to  return  a  verdict  for  defendant;    nor  is  it  proper  to  instruct 


81.  See,  generally,  Trial. 

82.  See  Appeal  and  Error,  2  Cyc.  474. 

83.  See,  generally,  Trial. 

84.  Hartman  v.  McCrary,  59  Mo.  App.  571. 

85.  Lampman  v.  Bruning,  120  Iowa  167,  94 
N.  W.  562. 

86.  Hawn  f.  Bangliart,  76  Iowa  683,  39 
N.  W.  251,  14  Am.  St.  Rep.  261;  Hopkins 
V.  Mathias,  66  Iowa  333,  23  N.  W.  732. 

87.  Becker  v.  Mason,  93  Mich.  336,  53 
N.  W.  361. 

88.  Dalman  v.  Koning,  54  Mich.  320,  20 
N.  W.  61. 

89.  Funnan  v.  Applegate,  23  N.  J.  L.  28. 

90.  Patterson  v.  Hayden,  17  Oreg.  238,  21 
Pac.  129,  11  Am.  St.  Rep.  822,  3  L.  R.  A. 
529.    See  supra,  II,  B,  5,  c. 

91.  See,  generally.  Trial. 

92.  Stowers  v.  Singer,  113  Ky.  584,  68 
S.  W.  637,  24  Ky.  L.  Rep.  395. 

93.  Robinson  v.  Powers,  129  Ind.  480,  28 
N.  E.  1112;  Stowers  f.  Singer,  113  Kv.  584, 
68  S.  W.  637,  24  Ky.  L.  Rep.  395  (holding 
that  acme  definition  should  be  given  to  the 
word  "  seduction  in  instructing  tlie  jury, 
and  it  is  not  sufficient  to  tell  them  that  they 
should  find  for  plaintiff  if  they  believe  tha't 
defendant  "  seduced,  debauched,'  and  carnally 
knew "  his  daughter,  "  and  tluit  by  reason 


or  means  of  such  seduction  and  carnal  knowl- 
edge by  defendant  of  said  daughter,  said 
daughter  became  pregnant,"  etc.)  ;  Breon  r. 
Henkle,  14  Oreg.  494,  13  Pac.  289  (holding 
that  an  instruction  that  if  the  jury  should 
find  that  defendant  did,  through  enticement, 
or  persuasion,  or  artifice,  overcome  plaintiff's 
reluctance  and  scruples,  and  therebj^  induced 
her  to  have  unlawful  intercourse  with  him, 
then  they  should  find  for  plaintiff,  was  too 
vague ;  that  they  should  have  been  instructed 
that  plaintiff  could  not  recover  unless  it  ap- 
peared from  the  evidence  that  defendant  em- 
ployed such  artifices  or  deceit  as  was  calcu- 
lated to  mislead  a  virtuous  woman,  and  that 
plaintiff  was  misled  in  consequence  thereof, 
and  thereby  seduced :  and  that  the  character 
of  the  reluctance  and  scruj)les  to  be  overcome 
should  have  been  exjilained). 

94.  Robinson  r.  Powers,  129  Ind.  480,  28 
N.  E.  1112. 

95.  Hallock  r,  Kinney,  91  Mich.  57,  51 
N.  W.  706,  30  Am.  8t.  Rep.  462,  holding  that 
where  it  ai)peared  that  plaintiff  accompanied 
dcfcnchint  to  a  village,  some  distance  from 
home,  to  attend  a  dance:  that,  on  arriving 
at  a  hotel,  a  bedroom  was  obtained,  to  which 
plaintiff  was  taken  by  defendant,  evidently 
for  the  express  purpose  of  debauching  her'; 
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the  jury  as  to  the  sufficiency  of  any  promise,  influence,  or  other  artifice  used  to 
accomplish  the  seduction,  as  this  would  be  an  invasion  of  the  province  of  the 
jury.^^  If  a  promise  of  marriage  is  alleged  as  such  means,  and  no  damages  are 
claimed  for  the  breach  of  the  promise,  instructions  that  such  breach  cannot  be 
considered  with  reference  to  the  question  of  damages,  as  the  action  is  for  seduc- 
tion only,  have  been  held  to  be  inapplicable  and  properly  refused, A  charge 
that  it  is  not  indispensable  that  defendant  should  use  his  seductive  arts  or  prom- 
ises, but  any  act  or  promise  or  deception  of  his  by  which  he  overcomes  the  scruples 
of  the  woman,  and  induces  her  to  have  sexual  intercourse  with  him,  would  consti- 
tute the  offense,  is  not  reversible  error,  when  qualified  by  the  statement  that  if 
the  woman,  without  being  deceived,  and  without  any  false  promises,  deception, 
or  artifice,  voluntarily  submits  to  the  connection  the  law  affords  her  no  remedy, 
and  she  cannot  recover. 

(iv)  Rules  Governing  Seduction  and  Debauching.  It  has  been  held 
to  be  error  for  the  court,  in  instructing  the  jury,  to  apply  the  rule  of  damages 
governing  cases  of  seduction  to  a  case  of  debauching  without  the  elements  of 
seduction;  and  it  is  proper  to  charge  the  jury  that  criminal  connection  may 
take  place  between  the  parties  without  seduction,  and  that  if  seduction  is  not 
proven  damages  for  it  should  not  be  given. ^ 

(v)  Matters  Relating  to  Female — (a)  Chastity.^  It  is  proper  to 
instruct  the  jury  that  the  virtue  of  the  woman  at  the  time  of  the  alleged  seduction 
is  presumed,  that  they  are  not  bound  to  believe  that  her  reputation  for  chastity 
was  bad  from  the  evidence,  and  in  deciding  whether  or  not  she  was  chaste  they 
must  weigh  all  of  the  evidence  adduced,  if  in  this  connection  a  correct  instruction 
on  the  burden  of  proof  has  been  given;  ^  but  an  instruction  that  the  presumption 
in  favor  of  plaintiff's  chastity  remains  until  it  is  overcome  by  clear  and  satis- 
factory evidence  is  erroneous,  as  only  such  evidence  is  required  as  will  satisfy  the 
mind  of  the  jury  that  plaintiff  is  unchaste.*  If  the  jury  has  been  charged  that 
the  woman  must  have  yielded  by  reason  of  certain  promises  and  influences  of  her 
alleged  seducer,  it  need  not  be  added  that  it  must  be  proven  that  she  was  of 
previous  chaste  character,  and  it  is  proper  for  the  court  to  refuse  to  instruct,  in 
the  absence  of  evidence  tending  to  show  the  woman's  unchastity,  that  an  unchaste 
woman  or  one  who  is  not  virtuous  cannot  be  seduced.^  A  charge  that  they 
have  a  right  to  consider  evidence  offered  by  defendant  tending  to  prove  the 
previous  want  of  chastity  of  the  female,  in  connection  with  other  evidence,  as 
bearing  on  the  question  of  actual  seduction,  is  not  erroneous.® 


that  plaintiff  was  but  sixteen,  and  had 
hitherto  been  chaste,  it  was  error  to  direct 
a  verdict  for  defendant. 

96.  Hopkins  v.  Mathias,  66  Iowa  333,  23 
N.  W.  732,  holding  that  if  the  court  in- 
structs the  jury  that  if  they  find  the  facts 
stated  in  the  instruction  to  be  true,  defend- 
ant is  guilty  of  seducing  plaintiff,  as  a 
matter  of  law,  is  erroneous,  since,  in  the 
absence  of  a  promise  of  marriage,  the  suf- 
ficiency of  the  promise  made,  and  arts  used, 
to  accomplish  the  seduction,  is  a  question 
for  the  jury. 

97.  Gover  v.  Dill,  3  Iowa  337. 

98.  Bell  V.  Rlnker,  29  Ind.  267;  Ferguson 
V.  Moore,  98  Tenn.  342,  39  S.  W.  341. 

As  to  persuasion. — An  instruction  that 
there  must  be  some  "  overpersuasion  by  the 
man,  followed  by  sexual  intercourse  a-s  the 
result  of  such  .  .  .  overpersuasion,  to  con- 
stitute the  offense  of  seduction "  does  not 
mean  that  mere  persuasion,  followed  by  illicit 
intercourse,  constitutes  the  offense,  where  in 
the    same    instruction   the   words   '*  induce- 
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ments,"  *'  promise,"  "  artifice,"  and  "  decep- 
tion are  used  as  equivalents  of  "  overper- 
suasion," and  the  phrase  "  false  or  fraudulent 
persuasion "  is  used  as  the  equivalent  of 
"  false  or  fraudulent  acts,  promises,  or  in- 
ducements." Graham  v.  McReynolds,  90 
Tenn.  673,  18  S.  W.  272. 

99.  Smith       Young,  26  Mo.  App.  575. 

1.  Hill  V.  Wilson,  8  Blackf.   (Ind.)  123. 

2.  Where  on  a  trial  for  seduction  there 
was  no  competent  evidence  of  the  reputation 
for  chastity  of  the  female  seduced,  the  court 
did  not  err  in  confining  the  jury,  when  de- 
termining the  issue  of  chastity,  to  direct  testi- 
mony of  acts  of  sexual  intercourse,  or  to  cir- 
cumstantial evidence  from  which  such  acts 
might  be  inferred.  Anderson  v.  Aupperle,  51 
Oreg.  556,  95  Pac.  330. 

3.  Gunder  v.  Tibbits,  153  Ind.  591,  55  N.  E. 
762. 

4.  West  V.  Druff,  55  Iowa  335,  7  N.  W.  6S6. 

5.  Robinson  v.  Powers,  129  Ind.  480,  28 
N.  E.  1112. 

6.  Hogan  v.  Cregan,  6  Rob.  (N.  Y.)  138. 
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(b)  Yenereal  Disease.  To  refuse  to  instruct  the  jury  that  if  they  find  that, 
at  the  time  of  the  alleged  seduction,  plaintiff  was  suffering  from  a  venereal  disease, 
this  would  in  itself,  if  unexplained,  be  sufficient  evidence  of  unchastity  to  prevent 
a  recovery,  is  not  error. ^ 

(c)  Yielding  to  Defendant's  Desires.  If  the  court  instructs  that  if  plaintiff 
voluntarily  yielded  to  defendant's  desires  she  cannot  recover,  it  is  not  objection- 
able, being  rather  favorable  to  defendant  than  otherwise.^ 

(d)  As  Accomplice  in  Abortion.  It  has  been  held  not  to  be  error  to  refuse  to 
instruct  the  jury  that,  if  plaintiff  consented  to  an  abortion  at  the  instance  of 
defendant,  she  made  herself  thereby  an  accomphce,  and  the  jury  could  not  believe 
the  testimony  unless  corroborated.^ 

(e)  Credibility.  Upon  the  question  of  the  credibility  of  the  female  as  a  wit- 
ness, the  jury  should  be  instructed  to  consider  her  relation  to  plaintiff,  his  influence 
over  her,  her  contradictory  statements  as  to  who  was  the  father  of  her  child, 
and,  where  force  is  charged,  the  age  and  physical  ability  of  defendant;  and  it 
is  proper  to  instruct  that  they  may  refuse  to  accept  her  testimony  unless  corrobo- 
rated, but  they  must  determine  for  themselves  her  credibility,  and  make  up  their 
minds  from  a  view  of  all  the  circumstances.^^ 

(f)  Statement  as  to  Force.  An  instruction  to  disregard  a  statement  testified 
to  by  plaintiff,  drawn  out  on  her  cross-examination,  that  the  intercourse  was  in 
fact  effected  by  force,  has  been  held  to  be  proper.^^ 

(g)  As  to  Being  Unmarried.  Where  it  is  alleged  in  the  pleadings  that  the 
female  was  unmarried,  and  the  fact  is  not  specifically  denied,  the  jury  need  not 
be  instructed  that  such  fact  must  be  proven,  as  it  is  admitted. 

(vi)  Matters  Relating  to  Defendant  —  (a)  Several  Acts  of  Inter- 
course. A  charge  that  the  several  acts  of  intercourse  characterized  by  the  same 
inducement  as  the  first  act  may  be  regarded  as  elements  of  one  wrong  is  a  proper 
instruction.^* 

(b)  Statements  by  Defendant  as  to  Act  of  Seduction.  An  instruction  that 
in  determining  the  preponderance  of  evidence  the  jury  must  consider  any 
statement  by  defendant  in  regard  to  the  manner  in  which  he  claimed  to  have 
accomplished  the  seduction  is  proper.^^ 

(c)  Disclosure  of  Intimacy  Between  the  Parties.  It  is  not  proper  to  instruct 
the  jury  that  they  cannot  consider  any  damages  growing  out  of  the  fact  that 
defendant  disclosed  the  intimate  relationship  existing  between  him  and  plaintiff.^* 

(d)  When  Defendant  Not  Father  of  Child.  If  it  appears  that  defendant  has 
debauched  plaintiff's  daughter,  and  that  she  has  been  delivered  of  a  child,  but 
the  jury  find  that  the  child  is  not  defendant's,  it  is  proper  to  direct  the  jury  to 
render  a  verdict  for  defendant. 

(e)  Conspiracy  in  Procuring  Marriage  of  Female  to  Another.  If  no  evidence 
is  given  under  an  allegation  charging  defendant  with  conspiracy  and  fraud  in 
procuring  the  marriage  of  the  female  to  another  it  is  error  to  instruct  on  such 
point. 


7.  Patterson  v.  Hayden,  17  Oreg.  238,  21 
Pac.  129,  11  Am.  St!  Kep.  822,  3  L.  R.  A. 
529. 

8.  Baird  f.  Boeliiier,  77  Iowa  G22,  4.2 
N.  W.  454. 

9.  Ferguson  Moore,  98  Tenn.  342,  39 
S.  W.  341. 

10.  Duncan  v.  Welty,  20  Ind.  44. 

11.  Watson  V.  Watson,  58  Mich.  507,  25 
N.  W.  497. 

12.  Giese  v.  Sclmltz,  69  Wis.  521,  34  N.  W. 
913 

13.  Gover  v.  Dill,  3  Iowa  337,  holding  that 
the  allegation  in  tlie  declaration  that  plaintilT 
was  unmarried,   being  allirniaiive   and  ma- 


terial, is  admitted,  unless  specifically  denied, 
and  the  jury  need  not  be  instructed  that  this 
must  be  proven,  more  especially  wliere  this 
fact  is  conceded,  and  the  jury  could  not, 
under  the  instructions,  find  for  plaintiff  with- 
out finding  this  fact. 

14.  Gemmill  v.  Brown,  25  Ind.  App.  0,  5G 
N.^E.  G91. 

15.  Simons  r.  Busby,  119  Ind.  13,  21  N.  E. 
451. 

16.  Simons  v.  Busby.  119  Ind.  13,  21  N.  E. 
451. 

17.  Eager  r.  Grimwood,  1  Exch.  61,  10 
L.  J.  Exch.  230. 

18.  Humble  v.  Shoemaker,  70  Iowa  223,  30 
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(f)  Promise  to  Marry  Female  After  Suit  Brought.  In  an  action  for  sednction 
under  promise  of  marriage  if  it  is  shown  that  the  purpose  of  defendant  in  promising 
to  marry  plaintiff  after  suit  was  brought  was  to  avoid  habihty  in  the  action  and 
then  abandon  her,  an  instruction  to  find  for  defendant,  if  warranted  by  the  evi- 
dence, should  also  state  that  they  must  find  differently  if  they  believe  such  promise 
was  made  in  bad  faith  for  the  purpose  stated. 

(vii)  Damages.  In  an  action  for  the  seduction  of  plaintiff's  daughter,  a 
refusal  to  charge  on  the  question  of  damages  to  "  allow  the  plaintiff  none  for  wrong 
to  his  daughter,  but  only  for  wrong  to  himself,"  is  not  error;  the  wrong  done 
to  the  daughter  being  the  wrong  done  to  plaintiff. It  is  error  to  instruct  the  jury 
to  give  vindictive  damages  against  defendant  if  they  find  him  guilty,  as  the  giving 
of  such  damages  is  within  the  discretion  of  the  jury.^^  The  fact  that  the  jury 
was  instructed  that  if  they  should  find  from  the  evidence  that  defendant  was  a 
man  of  considerable  wealth  they  might  give  punitive  or  exemplary  damages  and 
that  in  law  no  verdict  they  would  render  would  be  excessive  was  held  not  mis- 
leading; but  it  was  held  error  to  charge  that  the  pecuniary  circumstances  of 
defendant  might  be  considered  where  there  was  no  evidence  on  that  subject.^^ 
It  is  proper  to  refuse  to  instruct  the  jury  that,  in  order  to  award  exemplary  dam- 
ages, they  must  believe  that  the  seduction  and  carnal  knowledge  ''were  willfully 
or  maliciously  accomplished  by  defendant,  or  knowingly,  wantonly,  or  recklessly 
persisted  in  by  him,  to  the  great  danger  of  the  impregnation  of  [the  female]," 
as  malice  is  not  required  to  authorize  exemplary  damages.^'' 

(viii)  Weight  to  Be  Given  to  Facts  and  Circumstances.  It  is  error 
to  instruct  the  jury  upon  the  weight  to  be  given  to  any  fact  or  circumstance  to 
be  considered  in  connection  with  any  other  facts  or  circumstances  proven  in 
connection  with  the  seduction.-^ 

(ix)  Instruction  Requested  Contained  in  Another  Instruction. 
In  seduction,  as  in  other  cases,  if  the  substance  of  an  instruction  requested  is  con- 
tained in  another  instruction  the  court  may  properly  refuse  to  give  the  former.^^ 

(x)  Error  Cured  by  Other  Instructions.  If  a  term  or  expression 
appearing  in  an  instruction  is  objectionable  because  unexplained,  but  is  made 
intelligible  when  read  in  connection  with  other  proper  instructions,  such  objection 
is  thereby  overcome. 


N.  W.  4D2,  holding  that  where  in  the  petition 
fraud  and  conspiracy  are  alleged  in  the  pro- 
curement of  the  marriage  of  the  female  to 
anotlier  by  defendant  and  there  is  no  evidence 
to  sustain  such  averment,  it  is  error  to  re- 
fuse to  instruct  the  jury  that  they  are  not 
to  consider  such  allegation,  and,  instead,  to 
charge  as  to  what  would  follow  if  they  found 
that  defendant  was  guilty  of  such  fraud  and 
conspiracy. 

19.  Harmon  r.  Donohoe,  153  Mo.  263,  54 
S.  W.  453. 

20.  Willeford  v.  Bailey,  132  N.  C.  402,  43 
S.  E.  928. 

21.  Ferguson  v.  Moore,  98  Tenn.  342,  39 
S.  W.  341. 

22.  Willeford  v.  Bailey,  132  N.  C.  402,  43 
S.  E.  928. 

23.  De  Haven  v.  Helvie,  126  Ind.  82,  25 
N.  E.  874. 

24.  Stowers  i;.  Singer,  113  Ky.  584,  68 
S.  W.  637,  24  Ky.  L.  Rep.  395. 

25.  Delvee  r.  Boardman,  20  Iowa  446, 
holding  that  in  an  action  by  an  unmarried 
woman  to  recover  damages  for  her  own  se- 
duction, it  is  error  to  instruct  the  jury  that, 
if  they  find  that  she  is  a  woman,  of  weak 
mind,  it  does  not  require  as  strong  proof  of 
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the  defendant's  guilt,  as  if  she  were  a 
woman  of  strong  mind. 

26.  Richardson  r.  Fonts,  11  Ind.  466  (hold- 
ing that  a  prayer  for  an  instruction  that 
mere  sexual  intercourse  Avith  plaintiff's 
daughter  is  not  enough  to  m.aintain  an  action 
is  sufficiently  answered  by  instructing  the 
jury  that  plaintiff  must  show  that  defend- 
ant got  his  daughter  with  child)  ;  Cook  V. 
Bartlett,  179  Mass.  576,  61  N.  E.  266  (hold- 
ing that  a  charge  that  the  jury  must  be 
satisfied  that  the  inability  to  render  services 
was  due  to  the  seduction  was  substantially 
the  same  as  a  requested  charge  that  such 
loss  of  services  must  be  the  direct  and  proxi- 
mate result  of  the  defendant's  act,  so  that  a 
refusal  to  give  the  latter  charge  was  not 
error)  ;  Thiebault  v.  Prendergast,  (R.  1. 
1908)  69  Atl.  922  (holding  that  where,  in  an 
action  for  seduction,  there  was  no  evidence 
of  loss  of  wages,  an  instruction  that  the  jury 
could  not  find  anything  on  that  score,  b-"' 
cause  there  was  nothing  on  which  they  coula 
compute  damages,  sufficiently  covered  a  re- 
quest to  charge  that  plaintiff  could  not  re- 
cover for  any  loss  of  his  daughter's  services 
or  earnings  after  the  date  of  the  writ) . 

27.  Harmon  v.  Ponohoe,  153  Mo.  263,  54 
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e.  Special  Verdict.  A  special  verdict  should  be  responsive  to  the  issues  sub- 
mitted to  the  jury.  All  of  the  ultimate  facts  upon  which  it  may  be  based  need 
not'  be  stated  therein,  for  the  effect  of  this  would  be  the  substitution  of  the  evi- 
dence for  the  verdict. 

d.  Review  and  New  Trial.  In  the  absence  of  objection  at  the  trial  a  judgment 
for  plaintiff  will  not  be  reversed  because  counsel  in  his  closing  argument  applied 
harsh  epithets  to  defendant.^°  And  an  instruction  upon  merely  an  incidental 
matter  not  calculated  to  mislead  the  jury,  such  as  money  paid  out  or  incurred 
for  medicine  and  medical  attendance,  is  not  ground  for  reversal.^^  A  judgment 
against  defendant  will  not  be  reversed  and  a  new  trial  granted  for  newly  discov- 
ered evidence  on  the  ground  that  after  the  trial  of  the  civil  action  he  was  tried 
under  an  indictment  for  the  same  offense  and  found  guilty  of  fornication.^^  And 
the  fact  that  a  marriage  was  solemnized  between  plaintiff  and  defendant  subse- 
quent to  the  trial  and  judgment  is  not  ground  for  a  motion  for  a  new  trial.^^ 

HI.  CRIMINAL  Responsibility. 

A.  The  Offense  —  1.  In  General.  Seduction  is  not  an  indictable  offense  at 
common  law  unless  a  conspiracy  can  be  charged ;  but  it  was  made  a  crime  by 
an  early  English  statute,  and  has  been  very  generally  declared  a  crime  in  this 
country.^* 

2.  NATtjRE  AND  Elements  of  the  Offense  in  General.  The  statutes  defining 
the  crime  of  seduction  differ.^^  Some  of  them  merely  make  it  a  crime  to  seduce 
and  debauch  an  unmarried  female  of  good  repute,  or  of  previous  chaste  character, 
saying  nothing  as  to  the  means  to  be  employed.^®  Others  make  it  a  crime  for 
any  man,  under  promise  of  marriage,  to  seduce  and  have  sexual  intercourse  with 
such  a  female. In  other;  jurisdictions  the  offense  consists  in  the  act  of  persuading 
or  inducing  an  unmarried  woman  of  previous  chaste  character  to  depart  from  the 
path  of  virtue  by  the  use  of  any  species  of  arts,  persuasions,  or  wiles  which  are 
calculated  to  have,  and  do  have,  that  effect,  and  resulting  in  her  ultimately  sub- 
mitting her  person  to  the  sexual  embraces  of  the  person  accused.^^ 

3.  Who  May  Commit  the  Offense.  Subject  to  quaUfications  hereafter  stated, 
one  may  be  guilty  of  seduction  under  the  statute,  whether  he  is  married  or  unmar- 


S.  W.  453,  holding  that  instructions  author- 
izing a  verdict  for  plaintiff  in  an  action  for 
seduction  under  promise  of  marriage,  if  de- 
fendant refused  to  marry  her  "  without  jus- 
tifiable cause/'  are  not  objectionable  because 
not  defining  "  justifiable  cause,"  where,  in  in- 
structions given  for  defendant,  the  court  set 
out  what  would  justify  him  in  refusing  to 
marry  her. 

28.  Gunder  t.  Tibbits,  153  Ind.  591,  55 
N.  E.  762,  holding  tliat  a  special  verdict 
finding  that  plaintiff  had  been  chaste  until 
she  yielded  to  defendant  through  her  confi- 
dence in  him,  belief  in  his  flattery,  etc.,  and 
her  reliance  on  his  continued  promises  of 
friendship,  without  disclosing  the  means  em- 
ployed, from  which  the  court  might  decide, 
as  a  matter  of  law,  that  plaintiff  yielded, 
believed,  and  relied  thereon,  was  proper, 
since  they  were  ultimate  facts  for  the  jury 
to  find  from  the  evidence, 

29.  Ferguson  v.  Moore,  08  Tenn.  342,  39 
S.  W.  341. 

30.  Mighell  r.  Stone,  175  111.  261.  51  N.  E. 
006  [affirmmg  74  111.  A])p.  120],  holding  that 
an  instruction  including  as  an  elenuMit  of 
damages  moneys  j)aid  out  or  incurred  for 
physician's  services  and  medicines  "  if  any 
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are  shown  by  the  evidence,"  is  not  reversible 
error,  even  in  the  absence  of  proof  of  moneys 
so  paid  out  or  incurred  since  the  instruction, 
being  on  a  mere  incidental  matter,  would  not 
mislead  the  jury. 

31.  Saunders  v.  Miller,  119  Ga.  873,  47 
S.  E.  338. 

32.  Graves  V.  Rivers,  3  Ga.  App.  510,  60 
S.  E.  274. 

33.  Anderson  f.  Com.,  5  Rand.  (Va.)  627, 
16  Am.  Dec.  776.  And  see  Neary  r.  People, 
115  111.  App.  157;  Kerr  r.  U.  S.,  7  Indian 
Terr.  486,  104  S.  W.  809;  People  r.  Nelson, 
153  N.  Y.  90,  93,  46  N.  E.  1040,  00  Am.  St. 
Rep.  592;  Jennings  v.  Com.,  109  Va.  821,  63 
S.  E.  1080. 

Conspiracy  to  seduce  see  CoNsriRACY,  8 
Cyc.  635. 

'34.  See  the  statutory  provisions  of  the  dif- 
ferent states. 

35.  Definitions  of  "  seduction "  and  "  se- 
duce "  see  supra.  I. 

36.  See  hifra.  III,  A,  5,  a. 

37.  See  People  r.  Krusick.  93  Cal.  74,  28 
Pac.  794.    See  also  infra.  III,  A,  5.  b. 

38.  People  r.  Smith.  132  Mich.  08,  92 
N.  W.  776;  People  /•.  Gibbs,  70  Mich.  425,  38 
N.  W.  257.    And  see  infra,  III.  A,  5.  a. 
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ried,^''  and  although  he  is  a  minor/^  so  that  his  promise  of  marriage  is  not  binding.*^ 
In  some  states  the  statute  expressly  punishes  seduction  by  a  married  man.*^ 

4.  Against  Whom  the  Offense  May  Be  Committed  —  a.  In  General.  Under  all 
of  the  statutes  the  offense  can  only  be  committed  where  the  female  is  unmarried, 
This  is  true  even  though  the  statute  does  not  expressly  so  provide.^*  A  divorced 
woman  is  not  an  "unmarried  female"  within  the  meaning  of  the  statute.*^  Unless, 
as  in  some  states,  the  statute  in  terms  only  applies  to  a  female  above  or  below  a 
certain  age,  her  age  is  immaterial  except  in  so  far  as  it  may  affect  her  actual 
capacity  to  consent  or  constitute  a  circumstance  for  consideration  of  the  jury  on 
the  question  of  her  seduction.^^ 

b.  Chastity  of  Female  ^'^  —  (i)  In  General.  It  is  also  essential,  by  the 
express  terms  of  most  of  the  statutes,  that  the  woman  shall  have  been  of  previous 
chaste  character  when  seduced ;  and  even  when  the  statute  is  silent  as  to  her 
character  it  is  held  that  the  legislature  intended  to  protect  chaste  women  only, 
and  that  the  state  must  prove  chaste  character.*^    But  it  has  been  held  that 


39.  State  v.  Donovan,  128  Iowa  44,  102 
N.  W.  791;  State  f.  Primim,  98  Mo.  368,  11 
S.  W.  732.    And  see  infra,  III,  A,  5,  c. 

40.  Polk  r.  State,  40  Ark.  482,  48  Am. 
Rep.  17;  People  v.  Kehoe,  123  Cal.  224,  55 
Pac.  911,  69  Am.  St.  Rep.  52  (a  boy  of  six- 
teen) ;  People  V.  Kenyan,  5  Park.  Cr.  (N.  Y. ) 
254  [affirmed  in  26  N.  Y.  203,  84  Am.  Dec. 
177],  under  a  statute  punishing  any  "man" 
who  shall,  under  promise  of  marriage,  se- 
duce, etc. 

41.  Promise  of  marriage  not  binding  see 
infra.  III,  A,  5,  b,  (ii). 

42.  See  Flick  r.  Com.,  97  Va.  766,  34  S.  E. 
39;  West  v.  State,  1  Wis.  209. 

43.  California. —  People  v.  Krusick,  93  Cal. 
74,  28  Pac.  794. 

loim. —  State  v.  Heatherton,  60  Iowa  175, 
14  N.  W.  230. 

Missouri. —  State  v.  Wheeler,  108  Mo.  658, 
18  S.  W.  924. 

,    Tea-as.— Mesa  v.  State,  17  Tex.  App.  395. 
Wisconsin. —  West  v.  State,  1  Wis.  209. 

44.  Norton  v.  State,  72  Miss.  128,  16  So. 
264,  18  So.  916,  48  Am.  St.  Rep.  538,  where 
the  statute  punished  seduction  of  a  "  female  " 
over  sixteen  years  of  age. 

45.  Jennings  v.  Com.,  109  Va.  821,  63 
S.  E.  1080. 

46.  Whatley  i;.  State,  144  Ala.  68,  39  So. 
1014;  People  V.  Nelson,  153  N.  Y.  90,  46 
N.  E.  1040,  60  Am.  St.  Rep.  592  [reversing 
36  N.  Y.  Suppl.  1130].    See  infra,  III,  A,  5,  d. 

47.  Under  statute  punishing  defilement  of 
female  in  one's  care,  custody,  or  employment 
see  infra,  III,  A,  7. 

48.  California. —  People  v.  Krusick,  93  Cal. 
74,  28  Pac.  794;  People  v.  Roderigas,  49  Cal. 
9. 

Geor(/ia.— Brock  State,  95  Ga.  474,  20 
S.  E.  211;  Wood  v.  State,  48  Ga.  192,  15  Am. 
Rep.  664. 

7ow;a.— State  V.  Smith,  124  Iowa  334,  100 
N.  W.  40;  Boak  V.  State,  5  Iowa  430;  Andre 
V.  State,  5  Iowa  389,  68  Am.  Dec.  708. 

Mississippi. —  Hatton  v.  State,  92  Miss. 
651,  46  So.  708. 

Missouri.— Stsite  V.  Primm,  98  Mo.  368,  11 
S.  W.  732. 

New  York. —  People  v.  Nelson,  153  N.  Y. 
[Ill,  A,  3] 


90,  46  N.  E.  1040,  60  Am.  St.  Rep.  592; 
People  V.  Kenvon,  26  N.  Y.  203,  84  Am.  Dec. 
177  [affirming  5  Park.  Cr.  254];  People  v. 
Lomax,  6  Abb.  Pr.  139. 

North  Carolina. —  State  V.  Crowell,  116 
N.  C.  1052,  21  S.  E.  502. 

Pennsylvania. —  Cora.  v.  McCarty,  4  Pa. 
L.  J.  136. 

Virginia. —  Mills  v.  Com.,  93  Va.  815,  22 
S.  E.  863. 

Canada. —  Rex  v.  Longheed,  8  Can.  Cr.  Cas. 
184. 

See  43  Cent.  Dig.  tit.  "Seduction,"  §§  55, 
81. 

4:9.  Alahama. —  Smith  v.  State,  118  Ala. 
117,  24  So.  55;  Munkers  v.  State,  87  Ala.  94, 
6  So.  357;  Wilson  v.  State,  73  Ala.  527. 

Arkansas. —  Walton  v.  State,  71  Ark.  398, 
75  S.  W.  1;  Polk  v.  State,  40  Ark.  482,  48 
Am.  Rep.  17,  where  the  statute  made  it  a 
crime  to  seduce  "  any  female."  And  see 
Cooper  V.  State,  86  Ark.  30,  109  S.  W.  1023. 

Indian  Territory. — Kerr  v.  U.  S.,  7  Indian 
Terr.  486,  104  S.  W.  809. 

Kentucky.— '^m\i\\  v.  Com.,  32  S.  W.  137, 
17  Ky.  L.  Rep.  541. 

Michiaan. —  People  v.  Smith,  132  Mich.  58, 
92  N.  W.  776;  People  v.  Clark,  33  Mich. 
112. 

Mississippi. —  Norton  v.  State,  72  Miss. 
128,  16  So.  264,  18  So.  916,  48  Am.  St.  Rep. 
538,  a  "female"  over  sixteen.  And  see  Car- 
roll V.  State,  74  Miss.  688,  22  So.  295,  60 
Am.  St.  Rep.  539. 

Texas. —  Simmons  v.  State,  54  Tex.  Cr. 
619,  114  S.  W.  841;  Barnard  v.  State,  (Cr. 
App.  1903)  76  S.  W.  475;  McCullar  v.  State, 
36  Tex.  Cr.  213,  36  S.  W.  585,  61  Am.  St. 
Rep.  847;  Kelly  v.  State,  33,  Tex.  Cr.  31,  24 
S.  W.  295;  Mrous  v.  State,  31  Tex.  Cr.  597, 
21  S.  W.  764,  37  Am.  St.  Rep.  834;  Putnam 
V.  State,  29  Tex.  App.  454,  16  S.  W.  97,  25 
Am.  St.  Rep.  738. 

Previous  unchastity  is  none  the  less  a  de- 
fense because  defendant,  when  he  made  the 
promise  to  marry,  knew  of  the  unchaste  repu- 
tation of  the  woman  in  the  community  (Mrous 
V.  State,  31  Tex.  Cr.  597,  21  S.  W.  764,  37 
Am.  St.  Rep.  834)  ;  or  because  her  intercourse 
with  a   third   person   followed  defendant's 
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actual  chastity  is  not  necessary  under  a  statute  punishing  intercourse  with  a  female 
of  "good  repute''  for  chastity. 

(ii)  What  Constitutes  "Previous  Chaste  Character.''  It  is  held 
that  the  words  "previous  chaste  character"  in  the  statute  mean  actual  personal 
virtue  as  a  moral  and  physical  fact,  and  not  reputation. It  is  also  held  ;n  some 
jurisdictions  that  the  statute  is  for  the  protection  of  the  pure  in  mind  and  inno- 
cent in  heart,  who  may  be  led  astray,  and  therefore  a  woman  who  is  of  lewd  con- 
versation and  manners  and  is  guilty  of  lascivious  acts  and  indecent  familiarity 
with  men  is  not  protected,  although  she  may  never  have  been  guilty  of  sexual 
intercourse.^^  In  other  jurisdictions,  however,  the  statute  is  construed  as  meaning 
that  the  female  is  virgo  intacta,  so  that  one  who  has  never  submitted  to  sexual 
intercourse  may  be  seduced^  although  she  may  have  permitted  familiarities, 
liberties,  or  even  indecencies  at  the  thought  of  which  other  women  would  blush.^^ 
A  woman  debauched  by  force  and  against  her  will  is  chaste  within  the  meaning 
of  the  statute ;  but  by  the  weight  of  authority  it  is  otherwise  where  she  has 
once  been  seduced,  although  by  defendant,^^  unless  she  has  reformed  and  been 
leading  a  virtuous  life.^*^  Previous  chaste  character  means  chaste  character 
immediately  previous  to  the  act,  and  not  at  the  time  of  the  promise.  Such  char- 
acter must  have  continued  down  to  the  time  of  the  seduction ;  and  it  is  not  enough 
that  her  character  was  chaste  down  to  some  time  prior  to  that  of  the  seduc- 


promise  of  marriage,  if  it  preceded  her  inter- 
course with  him  (Barnard  v.  State,  (Tex. 
Cr.  App.  1903)  76  S.  W.  475). 

50.  See  infra,  III,  A,  4,  b,  (iv). 

51.  Arkansas. —  Polk  v.  State,  40  Ark.  482, 
48  Am.  Rep.  17. 

Indiana. —  Lyons  v.  State,  52  Ind.  426. 

JoiDa. —  Boak  v.  State,  5  Iowa  430 ;  Andre 
f.  State,  5  Iowa  389,  68  Am.  Dec.  708. 

Michigan. —  People  v.  Mills,  94  Mich.  630, 
54  N.  W.  488;  People  v.  Qlark,  33  Mich.  112. 

Mississippi. —  Hatton  v.  State,  92  Miss. 
651,  46  So.  708;  Carroll  v.  State,  74  Miss. 
688,  22  So,  295,  60  Am.  St.  Hep.  539 ;  Powell 
V.  State,  (1896)  20  So.  4. 

J^ew  York. —  People  v.  Nelson,  153  N.  Y. 
90,  46  N.  E.  1040,  60  Am.  St.  Rep.  592; 
People  V.  Kenyon,  26  N.  Y.  203,  84  Am.  Dec. 
177  [affirming  5  Park.  Cr.  254];  Crozier  v. 
People,  1  Park.  Cr.  453. 

Texas. — A  woman  who  has  had  intercourse 
with  several  persons^  and  who  has  become 
pregnant,  which  resulted  in  a  miscarriage,  is 
unchaste,  and  one  who  subsequently  has  in- 
tercourse with  her  is  not  guilty  of  seduction, 
wdthin  Pen.  Code  (1879),  art.  814,  defining 
and  punishing  seduction.  Simmons  f.  State, 
54  Tex.  Cr.  619,  114  S.  W.  841. 

Canada. — Rex  v.  Lougheed,  8  Can.  Cr.  Cas. 
184. 

52.  Boak  v.  State,  5  Iowa  430;  Andre  v. 
State,  5  Iowa  389,  68  Am.  Dec.  708. 

Improprieties  not  amounting  to  unchastity. 
—  It  has  been  held,  however,  that  the  fact 
that  the  girl  allowed  men  to  hug  and  kiss  her 
does  not  indicate  such  a  want  of  chastity  as 
to  overcome  a  verdict  of  guilty  against  the 
man.  State  v.  Mclntire,  89  Iowa  139,  56 
N.  W.  419.  And  the  Minnesota  statute,  pun- 
ishing the  seduction,  under  promise  of  mar- 
riage, of  "  an  unmarried  female  of  previous 
chaste  character,"  is  hold  to  apply  to  the 
seduction  of  a  woman  who,  althougli  having 
a  low  standard  of  propriety,  and  permitting 


indelicate  familiarities,  has  enough  sense  of 
virtue  not  to  surrender  her  chastity  except 
when  induced  to  do  so  under  promise  of 
marriage.  State  v.  Brinkhaus,  34  Minn.  285, 
25  N.  W.  642. 

53.  People  v.  Kehoe,  123  Cal.  224,  55  Pac. 
911,  69  Am.  St.  Rep.  52;  Washington  v. 
State,  124  Ga.  423,  52  S.  E.  910;  Woodward 
V.  State,  5  Ga.  App.  447,  63  S.  E.  573  (the 
test  of  virtue  within  the  seduction  statute  is 
whether  the  female  had  ever  had  at  the  time 
of  the  seduction  unlawful  sexual  intercourse, 
not  purity  of  mind  or  heart)  ;  Mills  v.  Com., 
93  Va.  815,  22  S.  E.  863. 

Female  under  age  of  consent. — "  Chaste 
character,"  as  used  in  N.  Y.  Pen.  Code, 
§  284,  relating  to  the  punishment  of  seduc- 
tion under  promise  of  marriage  of  a  female 
of  previous  chaste  character,  means  actual 
personal  virtue;  and  a  woman  who  has  vol- 
untarily submitted  to  sexual  intercourse 
prior  to  the  alleged  seduction  is  not  within 
the  statute,  although  she  was  at  the  time 
under  the  age  of  consent,  provided  she  was 
able  to  comprehend  the  enormity  of  the  of- 
fense. People  V.  Nelson,  153  N.  Y.  90,  46 
N.  E.  1040,  60  Am.  St.  Rep.  592. 

54.  Pope  V.  State,  137  Ala.  56,  34  So.  840. 

55.  People  v.  Nelson,  153  N.  Y.  90,  46 
N.  E.  1040,  60  Am.  St.  Rep.  592,  holding  that 
a  woman  can  be  sedticed  but  once  under  the 
statute  defining  seduction  under  promise  of 
marriage;  and  the  first  voluntary  act  of 
sexual  intercourse  on  her  part,  after  she  is 
able  to  understand  its  nature  and  comprehend 
its  enormity,  is  the  only  one  in  which  she 
can  participate  as  a  victim.  See  also  Hatton 
V.  State,  92  Miss.  651,  46  So.  708:  Rex  r. 
Lacelle,  10  Can.  Cr.  Cas.  229,  11  Ont.  L.  Rep. 
74;  Kox  r.  Lougheed,  8  Can.  Cr.  Cas.  184. 
Conira,    People  ^  r.    Millspaugh,  11 

278. 

56.  State  r.  Knutson.  91  Iowa  549,  GO 
N.  W.  129.    See  infra,  III,  A,  4,  b,  (v). 

[Ill,  A,  4,  b,  (II)] 
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tion.^^  A  statute  requiring  previous  chaste  character  does  not  require  chaste 
reputation. 

(ill)  ''Virtuous'^  Female.    Some  statutes  punish  the  seduction  of  a 
virtuous  unmarried  female,"  or  "an  innocent  and  virtuous  woman     and  these 
have         held  to  apply  to  a  woman  who  has  never  had  sexual  intercourse,  and 
not  to  one  who  has.^^ 

(iv)  Female  of  "Good  Repute A  statute  declaring  it  an  offense  for  a 
man,  under  promise  of  marriage,  to  seduce  an  unmarried  female  "of  good  repute" 
over  eighteen  years  of  age  is  held  to  mean  a  female  of  "good  reputation."  ®^  In 
New  Jersey  it  has  been  held  that  a  statute  punishing  a  single  man  "who,  under 
promise  of  marriage,  shall  have  sexual  intercourse  with  any  single  female  of  good 
repute  for  chastity,"  who  thereby  becomes  pregnant,  applies  whether  the  female 
be  chaste  or  unchaste,  provided  she  is  chaste  in  public  estimation,  and  therefore, 
in  a  prosecution  under  the  statute,  evidence  that  the  female  had  other  men  than 
defendant  stay  all  night  with  her,  or  had  been  unchaste  with  other  men,  should 
be  excluded. The  contrary,  however,  has  been  decided  under  a  statute  punish- 
ing seduction.®^ 

(v)  Effect  of  Reformation.  The  fact  that  a  woman  has  been  unchaste 
does  not  deprive  her  of  the  protection  of  a  statute  punishing  the  seduction  of  an 
unmarried  woman  of  previous  chaste  character,  if  she  has  reformed  and  is  chaste 
when  seduced;  and  the  same  principle  applies  under  a  statute  punishing  the 
seduction  of  a  female  "of  good  repute."      Therefore  a  man  may  be  guilty  of 


57.  State  v.  Gates,  27  Minn.  52,  6  K  W. 
404. 

58.  Crozier  v.  People,  1  Park.  Cr.  (N.  Y.) 
453. 

59.  Washington  t.  State,  124  Ga.  423,  52 
S.  E.  910;  Keller  v.  State,  102  Ga.  506,  31 
S.  E.  92;  O'Neill  v.  State,  85  Ga.  383,  11 
S.  E.  856;  State  f.  Whitley,  141  K  C.  823, 
53  S.  E.  820;  State  f.  Cr'owell,  116  N.  C. 
1052,  21  N.  E.  502.  Defendant  cannot  be 
convicted  of  seduction  where  the  evidence 
shows  that,  t^vo  months  prior  to  the  alleged 
offense,  he  and  complainant  had  been  guilty 
of  fornication.  Brock  v.  State,  95  Ga.  474, 
20  S.  E.  211. 

A  woman  who  is  lustful  and  desirous  of 
intercourse  may  be  seduced  if  she  keeps  her 
chastity,  and  surrenders  it  because  of  per- 
suasion and  promises  of  marriage.  Keller  v. 
State,  102  Ga.  506,  .31  S.  E.  92. 

The  test  by  which  to  determine  whether 
the  woman  was  virtuous  at  the  time  of  her 
alleged  seduction  is  physical,  not  moral, 
chastity.  Washington  v.  State,  124  Ga.  423, 
52  S.  E.  910. 

60.  State  v.  Wheeler,  108  Mo.  658,  18  S.  W. 
924.  A  female  of  bad  reputation  at  the  time 
defendant  obtained  connection  with  her, 
whether  the  reputation  was  acquired  by  crime 
or  imprudence  only,  is  not  within  the  pro- 
tection of  the  Pennsylvania  statute  punish- 
ing the  seduction  of  "  any  female  of  good 
repute,"  etc.  Com.  v.  McCarty,  4  Pa.  L.  J. 
136. 

61.  State  V.  Slatterv,  74  N.  J.  L.  241,  65 
Atl.  866;  Foley  v.  State,  59  N.  J.  L.  1,  35 
Atl.  105  [affirmed  in  59  N.  J.  L.  585,  39  Atl. 
1113]. 

62.  State  v.  Wheeler,  94  Mo.  252,  7  S.  W. 
103;  State  v,  Patterson,  88  Mo.  88,  57  Am. 
Rep.  374  [overruling  State  v.  Brassfield,  81 

[III,  A,  4,  b,  (II)] 


Mo.  151,  51  Am.  Rep.  235];  Com.  Hadfield, 
3  Kulp  (Pa.)  121. 

63.  Alabama. —  Smith  v.  State,  118  Ala. 
117,  24  So.  55;  Luther  v.  State,  118  Ala.  88, 
24  So.  43;  Wilson  v.  State,  73  Ala.  527. 

Arkansas. —  Cooper  v.  State,  86  Ark.  30, 
109  S.  W.  1023. 

Georgia.— Wood  v.  State,  48  Ga.  192,  15 
Am.  Rep.  664. 

Iowa. —  State  v.  Knutson,  91  Iowa  549,  60 
N.  W.  129;  State  v.  Moore,  78  Iowa  494,  43 
N.  W.  273 ;  State  v.  Carron,  18  Iowa  372,  87 
Am.  Dec.  401. 

Michigan. —  People  v.  Mills,  94  Mich.  630, 
54  N.  W.  488;  People  v.  Gibbs,  70  Mich.  425, 
38  N.  W.  257;  People  v.  Squires,  49  Mich. 
487,  13  N.  W.  828;  People  v.  Clark,  33  Mich. 
112. 

Minnesota. —  State  v.  Timmens,  4  Minn. 
325. 

Missouri. — State  v.  Fogg,  206  Mo.  696,  105 
S.  W.  618;  State  v.  Brassfield,  81  Mo.  151, 
51  Am.  Rep.  235. 

l^ew  York. —  Kenyon  V.  People,  26  N.  Y. 
203,  84  Am.  Dec.  177. 

Pennsylvania. —  Com.  v.  McCarty,  4  Pa. 
L.  J.  136. 

Canada. —  Rex  v.  Lougheed,  8  Can.  Cr.  Cas. 
184. 

See  43  Cent.  Dig.  tit.  "  Seduction,"  §  551/^. 

64.  State  v.  Sharp,  132  Mo.  165,  33  S.  W. 
795,  holding  that,  under  the  statute  declar- 
ing it  an  olfense  for  one,  under  promise  of 
marriage,  to  seduce  an  unmarried  female  "  of 
good  repute  "  under  eighteen  years  of  age,  a 
conviction  may  be  had  notwithstanding  the 
female  had  had  intercourse  with  others,  she 
being  at  the  time  of  intercourse  under  prom- 
ise of  marriage  "  of  good  reputation  "  as  to 
chastity.  See  also  State  v.  Dent,  170  Mo. 
398,  70  S.  W.  881. 
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seducing  a  woman  with  whom  he  has  previously  had  intercourse,  if  she  has  reformed 
and  is  leading  a  chaste  life.*'^  But  in  such  case  there  must  be  clear  evidence  of 
reformation.^^ 

(vi)  Unchastity  After  Seduction.'^''  The  fact  that  the  woman,  after 
the  time  of  the  alleged  seduction,  continued  to  have  intercourse  with  defendant 
or  with  others  does  not  affect  his  guilt,  although  it  may  be  considered  by  the 
jury  as  bearing  on  her  previous  chaste  character.®^ 

5.  The  Acts  or  Conduct  Constituting  Seduction  —  a.  In  General.  To  consti- 
tute seduction  there  must  in  all  cases  be  some  sufficient  promise  or  inducement, 
and  the  woman  must  yield  because  of  the  promise  or  other  inducement.  If  she 
consents  merely  from  carnal  lust,  and  the  intercourse  is  from  mutual  desire,  there 
is  no  seduction.''*^  She  must  be  induced  to  depart  from  the  path  of  virtue  by  the 
use  of  some  species  of  arts,  persuasions,  or  wiles  which  are  calculated  to  have, 
and  do  have,  that  effect,  and  which  result  in  her  ultimately  submitting  her 
person  to  the  sexual  embraces  of  the  seducer. '^^  A  promise  or  payment  of  com- 
pensation merely,  or  a  promise  or  assurance  that  the  woman  will  not  get  into 
trouble,^*  is  not  enough.  In  some  states  there  need  be  no  promise  of  marriage, 
but  intercourse  induced  by  other  means,  as  by  artifice  or  fraud,  etc.,  is  sufficient. 


65.  State  v.  Knutson,  91  Iowa  549,  60 
N.  W.  129;  State  V.  Moore,  78  Iowa  494, 
43  N.  W.  273  (holding  that,  where  defend- 
ant and  prosecutrix  had  had  illicit  inter- 
course for  more  than  a  year,  when  defendant 
went  away,  and  prosecutrix  reformed  and  led 
a  chaste  life  until  after  defendant's  return, 
in  about  a  year,  when,  under  promise  of 
marriage,  their  relations  were  resumed,  de- 
fendant was  guilty  of  seduction  \vhen  the  first 
offense  was  committed  after  their  former 
illicit  relations  had  been  broken  off)  ;  People 
V.  Smith,  132  Mich.  58,  92  N.  W.  776;  Peo- 
ple V.  Clark,  33  Mich,  112;  People  v.  Mills- 
paugh,  11  Mich.  278;  State  v.  Timmens,  4 
Minn.  325. 

66.  People  v.  Smith,  132  Mich.  58,  92  N.  W. 
776;  People  v.  Clark,  33  Mich.  112,  in  both 
of  which  cases  the  evidence  was  insufficient. 

67.  Second  seduction  see  supra,  1331  text 
and  notes  55,  56. 

68.  Com.  V.  Hodgkins,  111  Ky.  584,  64 
S.  W.  414,  23  Ky.  L.  Rep.  829;  Ferguson  v. 
State,  71  Miss.  805,  15  So.  66,  42  Am.  St. 
Rep.  492;  Nolan  v.  State,  48  Tex.  Cr.  436, 
88  S.  W.  242.  See  also  People  v.  Wade,  118 
Cal.  672,  50  Pac.  841. 

69.  Ferguson  v.  State,  71  Miss.  805,  15 
So.  66,  42  Am.  St.  Rep.  492.  And  see  infra, 
1350  text  and  note  11. 

10.  Alahama. —  Carney  v.  State,  79  Ala. 
14. 

Georgia.— ChexYj  v.  State,  112  Ga.  871, 
38  S.  E.  341;  Keller  v.  State,  102  Ga.  506, 
31  S.  E.  92. 

Illinois. —  Neary  v.  People,  115  111.  App. 
157. 

Indiana. —  Phillips  v.  State,  108  Ind.  406, 
9  N.  E.  345. 

Iowa. —  State  v.  Hamann,  109  Iowa  646, 
80  N.  W.  1064;  State  v.  Fitzgerald,  63  Iowa 
268,  19  N.  W.  202;  State  v.  Crawford,  34 
Iowa  40. 

Michigan. —  People  V.  Smith,  132  Mich.  58, 
92  N.  VV.  776;  People  t\  Bressler,  131  Midi. 
390,  91  N.  W.  639;  People  r.  Gibbs,  70  Midi. 
425,  38  N.  W.  257;  People  f.  De  Fore,  64 


Mich.  693,  31  N.  W,  585,  8  Am.  St.  Rep. 
863;  People  v.  Clark,  33  Mich.  112. 

Missouri.— -^tiiie  v.  Primm,  98  Mo.  368,  11 
S.  W.  732;  State  v.  Reeves,  97  Mo.  668,  10 
S.  W.  841,  10  Am.  St.  Rep.  349;  State  v. 
Patterson,  88  Mo.  88,  57  Am.  Rep.  374. 

Pennsylvania. —  Com.  v.  McCarty,  4  Pa.  L. 
J.  136. 

South  Carolina. —  State  v.  Turner,  82  S.  C. 
278,  64  S.  E.  424. 

Virginia.— Flick  v.  Com.,  97  Va.  766,  34 
S.  E.  39. 

Washington. —  State  v.  Cochran,  10  Wash. 
562,  39  Pac.  155. 

See  43  Cent.  Dig.  tit.  "  Seduction,"  §  56. 

"Seduce."  and  " debauch."— In  Mo.  Rev. 
St.  §  1259,  declaring  that  "  if  any  person 
shall,  under  promise  of  marriage,  seduce  and 
debauch  any  unmarried  female  of  good  re- 
pute," etc.,  he  shall  be  punished,  each  of  the 
words  "  seduce "  and  "  debauch "  has  its 
appropriate  meaning.  There  are  two  steps 
necessary  to  be  taken  in  order  to  consummate 
the  crime :  ( 1 )  The  female  must  be  se- 
duced " ;  that  is,  corrupted,  deceived,  drawn 
aside  from  the  path  of  virtue  which  she  was 
pursuing.  Her  affections  must  be  gained,  and 
her  mind  and  thoughts  polluted.  (2)  In 
order  to  complete  the  offense  she  must  be 
"  debauched  " —  that  is,  she  must  be  carnally 
known  —  before  the  guilty  agent  becomes 
amenable  to  human  laws.  Thus  a  female 
may  be  "  seduced  "  without  being  "  de- 
bauched," or  "  debauched "  without  being 
"  seduced."  State  i:  Reeves,  97  Mo.  668,  10 
S.  W.  841,  10  Am.  St.  Rep.  349. 

Seduction  under  promise  of  marriage  see 
infra,  111,  A,  5.  b. 

71.  People  r.  Smith,  132  Mich.  58,  92  N.  W. 
776. 

72.  People  v.  Smith,  132  Mich.  58,  92  X.  W. 
776. 

73.  State  r.  Fitzgerald,  63  Iowa  268,  19 
N.  W.  202;  People  r.  Clark,  33  Mich.  112. 

74.  State  r.  Cochran,  10  Wash.  562,  39 
I'ac.  155. 

75.  Bracken  v.  State.  Ill  Ala.  68,  20  So. 

[Ill,  A,  5,  a] 
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The  words  'illicit  connection"  in  a  statute  defining  seduction  under  promise  of 
marriage  are  equivalent  to  "sexual  intercourse." 

b.  Promise  of  Marriage  —  (i)  In  General.  In  some  states  a  promise  of 
marriage  alone,  if  it  induced  the  woman  to  yield,  is  sufficient,"  while  in  others 
some  additional  persuasion  or  means  is  necessary.''^    On  the  other  hand,  in  some 


636,  56  Am.  St.  Rep.  23 ;  Smith  v.  State,  107 
Ala.  139,  18  So.  306;  Anderson  v.  State,  104 
Ala.  83,  16  So.  108;  Wilson  v.  State,  58  Ga. 
328  (not  necessary  to  prove  that  defendant 
employed  specific  persuasion  and  a  promise  to 
marry  to  induce  the  woman's  consent  to  the 
sexual  intercourse)  :  State  v  Donovan,  (Iowa 
1905)  102  N.  W.  791  (holding  that  a  com- 
bination of  flattery,  love-making,  and  hypno- 
tism, whereby  defendant  obtained  control 
over  the  person  of  the  prosecutrix  was  a 
sufficient  predicate  for  a  prosecution  for  se- 
duction) ;  State  v.  Hughes,  106  Iowa  125,  76 
N.  W.  520,  68  Am.  St.  Rep.  288;  State  v. 
Hayes,  105  Iowa  82,  74  N.  W.  757  (where  a 
widower  of  thirty-eight,,  with  whose  family  a 
girl  of  seventeen  was  intimate,  used  coaxing 
language  to  obtain  her  consent  to  sexual  in- 
tercourse, assuring  her  that  it  would  not  hurt 
her)  ;  State  i;.  Hemm,  82  Iowa  609,  48  N.  W. 
971  (folding  that  defendant  w-as  (guilty 
of  seduction  by  artifice  or  fraud  if  he  induced 
prosecutrix  to  have  intercourse  with  him  "  by 
representing  that  there  was  nothing  wrong 
in  the  act,  and  that  no  one  would  find  it 
out").  People  V.  Gibbs,  70  Mich.  425,  38 
N.  W.  257. 

76.  State  v.  King,  9  S  D.  628,  70  N.  W. 
1046. 

77.  California. —  People  v.  Kehoe,  123  Cal. 
224,  55  Pac.  911,  69  Am.  St.  Rep.  52,  where 
the  promise  was  to  marry  "  when  they  got 
old  enough." 

Georgia. —  Woodard  v.  State,  5  Ga.  App. 
447,  63  S.  E.  573,  holding  that  to  accomplish 
sexual  intercourse  with  a  virtuous  woman 
pending  engagement  to  marry  her  may  be 
seduction,  although  consent  be  obtained  with- 
out other  persuasion  than  that  which  is  im- 
plied in  proposing  the  intercourse  and  repeat- 
ing the  promise  of  marriage. 

/ndiawa.— Phillips  v.  State,  108  Ind.  406, 
9  N.  E.  345. 

Michigan. —  People  v.  De  Fore,  64  Mich. 
693,  31  N.  W.  585,  8  Am.  St.  Rep.  863; 
People  V.  Millspaugh,  11  Mich.  278. 

Minnesota. —  State  v.  Abrisch,  41  Minn.  41, 
42  N.  W.  543. 

Missouri.— ^id±e  V.  Eckler,  106  Mo.  585, 
17  S.  W.  814,  27  Am.  St.  Rep.  372. 

New  York. —  Boyce  v.  People,  55  N.  Y.  644; 
Kenyon  ?;.  People,  26  N.  Y.  203,  84  Am.  Dec. 
177  [affirming  5  Park.  Cr.  254]. 

Washington.— 'Stdte  V.  O'Hare,  36  Wash. 
516,  79  Pac.  39,  104  Am.  St.  Rep.  970,  68 
L.  R.  A.  107. 

See  43  Cent.  Dig.  tit.  "  Seduction,"  §§  58, 
59. 

A  woman  is  "  debauched,"  within  the  mean- 
ing of  the  Missouri  statute,  where  a  man  has 
intercourse  with  her  in  connection  with  a 
promise  of  marriage.  State  v.  Marshall,  137 
Mo.  463,  36  S.  W.  619,  39  S.  W.  63. 

[Ill,  A,  5,  a] 


Time  of  promise. —  It  need  not  be  shown 
that  the  promise  was  made  or  repeated  at 
the  time  of  the  illicit  intercourse,  if  it  was 
the  inducing  cause.  State  v.  Brassfield,  81 
Mo.  151,  51  Am.  Rep.  235. 

78.  Hill  V.  State,  122  Ga.  166,  50  S.  E, 
57;  O'Neill  v.  State,  85  Ga.  383,  11  S.  E.  856 
(holding  that  intercourse  brought  about  by 
promise  of  marriage  only,  with  no  aid  from 
persuasion,  or  other  false  and  fraudulent 
means,  will  not  constitute  the  offense  of  se- 
duction, under  Code,  §  4371,  declaring  that, 
"  if  any  person  shall  by  persuasion  and  prom- 
ise of  marriage,  or  other  false  and  fraudulent 
means,  seduce  a  virtuous  unmarried  female," 
he  shall  be  punished,  etc.)  ;  Wilson  v.  State, 
58  Ga.  328 ;  Putman  v.  State,  29  Tex.  App. 
454,  16  S.  W.  97,  25  Am.  St.  Rep.  738  (hold- 
ing that  under  Pen.  Code,  art.  814,  making 
it  a  crime  if  any  person  shall,  "  by  promise 
to  marry,"  seduce  an  unmarried  female,  and 
have  carnal  knowledge  of  her;  and  article 
815  declaring  that  the  term  "  seduction "  is 
used  in  the  sense  in  which  it  is  commonly 
understood,  to  constitute  seduction  a  man 
must,  in  addition  to  the  promise  of  marriage, 
use  some  other  means  than  a  mere  appeal  to 
the  lust  or  passion  of  the  woman). 

"  Seduction  "  means  to  "  lead  away  "  a  fe- 
male from  the  path  of  virtue;  to  entice  or 
persuade  her  by  means  of  a  promise  of  mar- 
riage to  surrender  her  chastity,  and  have 
carnal  intercourse  with  the  man  making  such 
promise.  Putnam  V.  State,  29  Tex.  App.  454, 
16  S.  W.  95,  25  Am.  St.  Rep.  738. 

Sufficiency  of  accompanying  artifice  or  de- 
ception.— ^Where  prosecutrix  testified  that,  at 
the  time  of  the  sexual  intercourse,  defendant 
promised  to  marry  her,  and  assured  her  that 
the  act  would  not  be  wrong  in  view  of  the 
fact  that  they  were  soon  to  be  married,  and 
she  yielded  to  him  on  account  of  such  promise 
to  marry,  it  was  held  sufficient  to  bring  the 
case  within  the  rule  that  the  sexual  inter- 
course must  be  accomplished  by  false  prom- 
ises, artifices,  or  deception  to  constitute  the 
crime  of  seduction.  State  v.  Heatherton,  60 
Iowa  175,  14  N.  W.  230 

Repeating  the  engagement  vow  at  the  time 
of  the  sexual  intercourse  may  imply  persua- 
sion. McTyier  v.  State,  91  Ga.  254,  18_  S.  E. 
140.  Where  consent  is  given  pending  a 
virtuous  engagement,  in  consequence  of  a  rep- 
etition of  a  promise  to  marry,  already  made 
and  accepted,  the  woman  yielding  in  reliance 
on  the  plighted  faith  of  her  lover,  and  he  in- 
tending that  she  shall  trust  and  be  deceived, 
such  a  case  constitutes  seduction,  for  to  make 
love  to  a  virtuous  unmarried  woman,  woo 
her,  make  honorable  proposals  of  marriage, 
have  them  accepted,  and  afterward  undo  her 
under  a  solemn  promise  of  marriage  or  repeti- 
tion of  the  engagement  vow,  is  to  employ  per- 
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jurisdictions  a  promise  of  marriage  is  essential,  and  seduction  by  other  means, 
without  such  a  promise,  does  not  constitute  the  offense.''^  But  a  promise  of 
marriage,  even  in  those  states  in  which  such  a  promise  alone  is  sufficient,  if  made 
and  understood  as  a  mere  matter  of  form,  or  if  there  was  no  reliance  thereon,  is 
not  enough;  and  in  some  states  it  is  held  that  the  woman  must  have  consented 
on  the  sole  consideration  of  the  promise. By  express  provision  in  some  juris- 
dictions the  promise  must  have  been  made  to  the  prosecutrix  herself. Good 
faith  in  making  the  promise  and  willingness  to  marry  is  no  defense. It  is  not 
necessary  that  the  prosecutrix  shall  have  requested  defendant  to  fulfil  his  promise 
to  marry. 

(ii)  Validity  and  Form  of  Promise.  The  promise  of  marriage  need  not 
be  valid  and  binding,  provided  the  woman  believed  in  it  and  consented  in  reliance 
on  it.^^    Thus  an  infant  may  be  guilty  of  seduction  under  promise  of  marriage, 


suasion  as  well  as  promises  of  marriage. 
Jones  V.  State,  90  Ga.  616,  16  S.  E.  380. 
See  also  Hill  v.  State,  122  Ga.  166,  50  S.  E. 
57 ;  Wilson  v.  State,  58  Ga.  328. 

A  definite  time  for  the  marriage  to  take 
place  need  not  have  been  fixed.  Jinks  v. 
State,  114  Ga.  430,  40  S.  E.  320. 

79.  Indimia. —  Stinehouse  v.  State,  47  Ind. 
17. 

Missouri. —  State  v.  Marshall,  137  Mo.  463, 
36  S.  W.  619,  39  S.  W.  63. 

Nchraska. —  Eussell  v.  State,  77  Nebr.  519, 
110  N.  W.  380. 

Neic  York. —  People  v.  Nelson,  153  N.  Y. 
90,  46  N.  E.  1040,  60  Am.  St.  Rep.  592; 
People  V.  Lomax,  6  Abb.  Pr.  139.  , 

Oregon. —  State  v.  Adams,  25  Oreg.  172,  35 
Pac.  36,  42  Am.  St.  Rep.  790,  22  L.  R.  A. 
840,  holding  that  under  a  statute  providing 
for  the  punishment  of  any  person  who  shall 
under  promise  of  marriage  seduce  an  un- 
married female,  the  gist  of  the  offense  is 
that  the  seduction  shall  be  accomplished 
under  or  by  means  of  a  promise  of  marriage 
which  is  unfulfilled,  and  that  without  the 
promise  there  can  be  no  crime  under  the 
statute,  however  reprehensible  the  conduct  of 
the  man  may  be. 

South  Carolina. —  State  v.  Turner,  82  S.  C. 
278,  64  S.  E.  424. 

Texas.—  Cole  v.  State,  40  Tex.  147 ;  Nolan 
V.  State,  48  Tex.  Cr.  436,  88  S.  W.  242; 
McCullar  v.  State,  36  Tex.  Cr.  213,  36  S.  W. 
585,  61  Am;  St.  Rep.  847. 

Canada. —  Reg.  v.  Walker,  5  Can.  Cr.  Cas. 
465. 

It  is  otherwise  in  some  states  as  has  al- 
ready been  seen.    See  supra,  III,  A,  5,  a. 

80.  Alabama. —  Carney  v.  State,  79  Ala. 
14. 

Indiana. —  Phillips  v.  State,  108  Ind.  406, 
9  N.  E.  345. 

loica. —  State  v.  Fitzgerald,  63  Iowa  268, 
19  N.  W.  202. 

Michigan.— Veo^lQ  v.  Smith,  132  Mich.  58, 
92  N.  W.  776;  People  V.  De  Fore,  64  Mich. 
693,  31  N.  W.  585,  8  Am.  St.  Rep.  863;  Peo- 
ple V.  Clark,  33  Mich.  112. 

Missouri. —  State  v.  Marshall,  137  Mo.  463, 
36  S.  W.  619,  39  S.  W.  63,  holding  tliat  to 
seduce  under  promise  of  marriage  is  to  draw 
a  woman  of  good  repute  from  the  paths  of 
virtue  because  of  such  promise. 


South  Carolina. —  State  v.  Turner,  82  S.  C. 
278,  64  S.  E.  424. 

Tea?«s.— Nolen  v.  State,  48  Tex.  Cr.  436, 
88  S.  W.  242;  Speurath  v.  State,  (Cr.  App. 
1898)  48  S.  W.  192;  McCullar  v.  State,  36 
Tex.  Cr.  213,  36  S.  W.  585,  61  Am.  St.  Rep. 
847;  Putman  v.  State,  29  Tex.  App.  454,  16 
S.  W.  97,  25  Am.  St.  Rep.  738. 

Canada. —  Reg.  v.  Walker,  5  Can.  Cr.  Cas. 
465. 

See  43  Cent.  Dig.  tit.  "Seduction,"  §  58 
et  seq. 

Lapse  of  time  between  promise  and  inter- 
course.— Where,  in  a  prosecution  under  the 
New  Jersey  statute  providing  that,  if  any 
single  man,  "  under  the  promise  of  marriage, 
shall  have  sexual  intercourse  with  any  single 
female,"  etc.,  it  appeared  that  intercourse 
first  took  place  several  weeks  after  the  prom- 
ise, it  was  held  that  such  intercourse  was 
under  the  promise  of  marriage.  State  v.  Slat- 
tery,  74  N..  J.  L.  241,  65  Atl.  866.  It  is 
immaterial  that  the  promise  was  made  previ- 
ous to  the  time  of  the  seduction,  if  defendant 
made  use  of  it  to  induce  the  prosecutrix  to 
yield  her  person  to  him.  State  v.  Raynor, 
145  N.  C.  472,  59  S.  E.  344. 

If  she  resists,  but  finally  assents  or  yields 
thereto  in  reliance  upon  the  promise  made, 
the  offense  is  committed.  McCullar  v.  State, 
36  Tex.  Cr.  213,  36  S.  W.  585,  61  Am.  St. 
Rep.  847. 

81.  People  V.  Krusick,  a3  Cal.  74,  28  Pac. 
794.  If  prosecutrix  did  not  rely  solely  on 
the  absolute  promise  of  marriage,  but  was 
moved  to  favor  defendant  partly  through  fear, 
or  partly  through  lust,  or  through  both,  de- 
fendant should  be  acquitted,  although  a  prom- 
ise of  marriage  was  then  made,  and  was  part, 
altliougli  not  the  sole,  inducement.  Nolan  v. 
State,  48  Tex.  Cr.  436,  88  S.  W.  242; 
Barnes  v.  State,  37  Tex.  Cr.  320,  39  S.  W. 
684. 

82.  Nolan  v.  State,  48  Tex.  Cr.  436,  SS 
S.  W.  242. 

83.  Good  faith  and  willingness  to  marry 

see  infra,  III,  A,  8. 

84.  Lasater  v.  State,  77  Ark.  468,  94  S.  W. 
59. 

85.  People  r.  Kehoe,  123  Cal.  224,  55  Pac. 
911.  69  Am.  St.  Rep.  52;  Callahan  State, 
63  Ind.  198,  30  Am.  Kep.  211  ;  State  v.  Brock, 
186  Mo.  457,  85  S.  W.  595.  105  Am.  St.  Rep. 
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if  he  has  reached  the  age  of  puberty,  although  his  promise  is  not  binding  because 
of  his  infancy/^  and  although  he  has  not  reached  the  age  at  which  he  can  contract 
marriage. So,  unless  the  statute  is  limited  by  its  terms  to  single  men,  a  married 
man  may  be  guilty  of  seduction  under  promise  of  marriage,  if  the  woman  does 
not  know  that  he  is  married. There  need  not  be  mutual  promises  so  as  to  make 
a  binding  contract ;  and  a  promise  of  marriage  made  conditional  on  and  followed 
by  intercourse,  although  illegal  and  void  as  a  contract,  is  sufficient. By  the 
weight  of  authority,  under  the  statutes  punishing  seduction  only  when  under  a 
promise  of  marriage,  the  promise  must  be  absolute,  and  not  conditional  upon 
other  events  than  the  intercourse,  and  a  promise  to  marry  in  case  the  woman 
becomes  pregnant  or  "  gets  into  trouble,"  etc.,  is  not  sufficient. It  has  been 
so  held  even  where  the  statute  does  not  require  that  the  seduction  shall  be  under 
a  promise  of  marriage;  but  on  this  point  the  weight  of  authority  is  to  the  con- 
trary.     The  language  used  in  making  the  promise  of  marriage  is  not  material, 


625;  Kenyon  v.  People,  26  N.  Y.  203,  84 
Am.  Dec.  177  [affirming  5  Park.  Cr.  254]  ; 
Crozier  v.  People,  1  Park.  Cr.  (N.  Y.)  453; 
Harvey  v.  State,  (Tex.  Cr.  App.  1899)  53 
S.  W.  102. 

86.  Arkansas.— Folk  v.  State,  40  Ark.  482, 
48  Am.  Rep.  17. 

California. —  People  v.  Kehoe,  123  Cal.  224, 
55  Pac.  91],  69  Am.  St.  Rep.  52. 

Missouri. —  State  v.  Brock,  186  Mo.  457, 
85  S.  W.  595,  105  Am.  St.  Rep.  625. 

New  York. —  Kenyon  v.  People,  26  N.  Y, 
203,  84  Am.  Dec.  177  [affirming  5  Park.  Cr. 
254]. 

Tea=o.s.— Harvey  v.  State,  (Cr.  App.  1899) 
53  S.  W.  102. 

87.  People  v.  Kehoe,  123  Cal.  224,  55  Pac. 
911,  69  Am.  St.  Rep.  52;  Harvey  v.  State, 
(Tex.  Cr.  App.  1899)  53  S.  W.  102. 

88.  See  infra,  III,  A,  5,  c. 

89.  State  v.  Eckler,  106  Mo.  585,  17  S.  W. 
814,  27  Am.  St.  Rep.  372;  State  v.  Primm, 
98  Mo.  308,  11  S.  W.  732;  Kenyon  v.  People, 
26  N.  Y.  203,  84  Am.  Dec.  177;  Crozier  V. 
People,  1  Park.  Cr.  (N.  Y.)  453. 

90.  Bovce  V.  People,  55  N.  Y.  644;  Kenyon 
V.  People,  26  N.  Y.  203,  84  Am.  Dec.  177 
[affirming  5  Park.  Cr.  254]  ;  State  v.  Adams, 
25  Oreg.  172,  35  Pac.  36,  42  Am.  St.  Rep. 
790,  22  L.  R.  A.  840. 

Attempt  of  woman  to  withdraw. — And  the 
fact  that,  after  consenting  on  such  a  promise, 
the  woman  endeavored  to  persuade  the  man 
to  desist,  and  at  a  time  when  it  was  too 
late  to  withdraw  without  his  permission  be- 
souglit  him  to  leave  her,  promising  never  to 
ask  him  to  marry  her,  if  he  would  do  so, 
is  no  excuse  or  palliation  of  the  offense. 
Bovce  v.  People,  55  N.  Y.  644. 

91.  Russell  V.  State,  77  Nebr.  519,  110 
N.  W.  380;  People  v.  Van  Alstyne,  144  N.  Y. 
361,  39  N.  E.  343  [reversing  78  Hun  509,  29 
N.  Y.  Suppl.  542] ;  People  v.  Ryan,  63  K  Y. 
App.  Div.  429,  71  N.  Y.  Suppl.  527  (even 
though  the  parties  were  engaged  to  marry  at 
the  time  of  the  special  promise)  ;  People  v. 
Duryea,  81  Hun  (N.  Y.)  390,  30  N.  Y.  Suppl. 
877;  State  v.  Adams,  25  Oreg.  172,  35  Pac. 
36,  42  Am.  St.  Rep.  790,  22  L.  R.  A.  840 
(holding  that  the  seduction  must  be  accom- 
plished by  an  absolute  promise  of  marriage  or 
one  that  becomes  absolute  the  moment  she 
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yields)  ;  Simmons  v.  State,  54  Tex.  Cr.  619, 
114  S.  W.  841;  Spenrath  v.  State,  (Tex.  Cr. 
App.  1898)  48  S.  W.  192.  Contra,  State  v. 
Sortviet,  100  Minn.  12,  110  N.  W.  100,  hold- 
ing that  as  the  statute  is  general  in  its  terms 
it  includes  any  promise  of  marriage,  absolute 
or  conditional,  and  that  a  promise  to  marry 
if  the  female  should  become  pregnant  is  suffi- 
cient. The  case  of  People  v.  Hustis,  32  Hun 
(N.  Y.)  58,  Avas  also  to  the  contrary,  but  it 
must  be  regarded  as  overruled  by  the  New 
York  cases  above  cited. 

92.  People  v.  Smith,  132  Mich.  58,  92  N.  W. 
776. 

93.  State  v.  Hughes,  106  Iowa  125,  76 
K  W.  520,  68  Am.  St.  Rep.  288,  holding 
that  if  a  man  twenty- two  years  of  age,  while 
paying  his  addresses  to  an  unsophisticated 
country  girl  seventeen  years  of  age,  succeeds 
in  having  sexual  intercourse  with  her  under 
his  promise  to  marry  her  in  event  of  her 
becoming  pregnant,  such  transaction  may 
constitute  seduction,  as  it  cannot  be  said,  as 
matter  of  law,  that  she  is  unchaste  in  yield- 
ing on  the  strength  of  such  promise,  or  that 
she  submits  as  a  result  of  passion,  rather  than 
of  the  promise.  It  is  said  in  this  case  that 
whether  a  woman  of  chaste  character  would 
so  yield,  and  whether,  if  she  does,  it  is  vol- 
untary, and  to  gratify  her  desires,  rather 
than  because  of  such  conditional  promise, 
may  be  considered  in  connection  with  all  the 
facts  and  circumstances  shown  upon  the  trial. 
See  also  Cherry  v.  State,  112  Ga.  871,  38 
S.  E.  341  (holding  that  if  a  single  woman 
allowed  an  unmarried  man  to  have  sexual  in- 
tercourse with  her  solely  because  of  a  promise 
by  him  to  marry  her  in  the  event  she  became 
pregnant,  it  was  purely  a  meretricious  trans- 
action, and  not  a  case  of  seduction ;  but  if 
an  engagement  to  marry  at  a  designated 
time  in  the  future  already  existed  between  a 
marriageable  man  and  woman,  and  she,  on 
the  faith  thereof  and  because  of  the  fact 
that  he  had  won  her  affection  and  confidence, 
and  under  the  influence  of  persuasion  and 
entreaties,  accompanied  by  a  promise  to  im- 
mediately consummate  the  marriage  in  the 
event  of  pregnancy,  submitted  to  his  lust- 
ful embraces,  it  was  a  case  of  seduction)  ; 
State  'C.  O'Hare,  36  Wash.  516,  79  Pac.  39, 
104  Am.  St.  Rep.  970,  68  L.  R.  A.  107  (dis- 
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provided  it  was  intended  to  convey  that  meaning  and  was  so  understood  by  the 
prosecutrix.^* 

e.  Married  Men.  Under  a  statute  punishing  seduction  under  promise  of 
marriage  the  offense  is  not  committed  where  the  woman  knows  the  man  is  mar- 
ried; but  it  is  otherwise  if  she  beheves  him  to  be  unmarried  and  rehes  on  the 
promise;  and  a  man  known  to  be  married  may  be  guilty  under  a  statute  pun- 
ishing seduction  by  other  means  than  a  promise  of  marriage. 

d.  Use  of  Force  and  Want  of  Consent.  An  indictment  for  seduction  cannot 
be  sustained  when  the  evidence  shows  that  the  woman  did  not  consent  and  force 
was  used,  so  that  the  offense  was  rape.^^  But  if  consent  was  in  fact  obtained, 
the  fact  that  force  was  also  used,  as  in  the  case  of  sHght  resistance  or  reluctance, 
is  immaterial,  as  a  woman  cannot  be  raped  with  her  consent. It  has  been  held 
that  the  limitation  on  the  age  of  consent  fixed  by  a  statute  defining  rape  does 
not  apply  to  the  crime  of  seduction  under  promise  of  marriage,  and  the  consent 
essential  to  that  crime  may  be  given  by,  and  the  crime  committed  against,  a 
female  of  any  age,  who,  in  the  judgment  of  the  jury,  guided  by  evidence  showing 
intelligence  and  ability  to  distinguish  right  from  wrong,  possessed  the  capacity 
to  consent.^  This  does  not  apply,  however,  where  the  girl  is  so  young  as  to  be  in 
fact  as  well  as  in  law  incapable  of  consenting.^ 

6.  Pregnancy.  The  existence  of  pregnancy  is  not  necessary  to  the  offense  of 
seduction  unless  required  by  the  statute;^  but  in  some  jurisdictions  there  is  a 
statute  punishing  the  causing  of  pregnancy,  and  under  such  a  statute  of  course 
the  intercourse  must  result  in  pregnancy.* 

7.  Defilement  of  Female  in  Care,  Custody,  or  Employ  of  Accused  —  a.  In 
General.  In  some  jurisdictions  there  is  a  statute  punishing  any  guardian  of  any 
female  under  a  certain  age  or  any  other  person  to  whose  care  any  such  female 
shall  have  been  confided,  who  shall  carnally  know  her  while  she  remains  in  his 
care,  custody,  or  employment.^  The  statute  includes  not  only  guardians,  but 
also  all  other  persons  to  whose  care  or  protection  any  such  fem^ale  shall  have 
been  confided."    Such  a  statute  applies  to  seduction  of  a  female  pupil  by  her 


tinguishing  the  New  York  cases  on  the  ground 
that  tlie  New  York  statute  required  a  prom- 
ise of  marriage) . 

94.  State  f.  Sortviet,  100  Minn.  12,  110 
K  W.  100 ;  State  v.  Brinkhaus,  34  Minn.  285, 
25  N.  W.  642. 

95.  Wood  V.  State,  48  Ga.  192,  15  Am. 
Rep.  664;  Hinkle  v.  State,  157  Ind.  237,  61 
N.  E.  196;  Callahan  v.  State,  63  Ind.  198,  30 
Am.  Rep,  211;  Norton  State,  72  Miss.  128, 
16  So.  264,  18  So.  916,  48  Am.  St.  Rep.  538; 
People  V.  Alger,  1  Park.  Cr.  (N.  Y.)  333. 

96.  State  Primm,  98  Mo.  368,  11  S.  W. 
732.  And  see  Norton  v.  State,  72  Miss.  128, 
16  So.  264,  18  So.  916,  48  Am.  St.  Rep.  538. 

97.  State  v.  Donovan,  128  Iowa  44,  102 
N.  W.  791.  But  such  fact  may  be  considered 
by  the  jury.    State  v.  Groome,  10  Iowa  308. 

98.  Georgia. —  Jones  f.  State,  90  Ga.  616, 
16  S.  E.  380. 

Iowa. — State  v.  Lewis,  48  Iowa  578;  State 
V.  Kingsley,  39  Iowa  439. 

Michigan. — People  v.  De  Fore,  64  Mich. 
G93,  31  N.  W.  585,  8  Am.  St.  Rep.  863. 

Missouri. —  See  State  v.  Woolaver,  77  Mo. 
103. 

^orth  Carolina. —  State  v.  Ilorton,  100 
N.  C.  443,  6  S.  E.  238,  6  Am.  St.  Rep.  613. 

Wisconsin. —  €roghan  v.  State,  22  Wis. 
444. 

99.  Jones  v.  State,.  90  Ga.  616,  16  S.  E. 


380;  People  v.  De  Fore,  64  Mich.  693,  31 
N.  W.  585,  8  Am.  St.  Rep.  863.  See  also 
People  V.  Wallace,  109  Cal.  611,  42  Pac.  159. 

1.  People  V.  Nelson,  153  N.  Y.  90,  46  N.  E. 
1040,  60  Am.  St.  Rep.  592,  36  N.  Y.  Suppl. 
1136.  Judge  O'Brien  dissented  in  this  case 
on  the  ground  that  "  unchastity  within  the 
meaning  of  the  statute  cannot  be  imputed  to 
a  female  in  consequence  of  intercourse  in- 
volving the  crime  of  rape,  whether  that 
crime  was  the  result  of  violence  or  of  actual 
or  legal  incapacity  to  consent." 

2.  Carlisle  v.  State,  73  Miss.  387,  19  So. 
207,  holding  that  it  is  rape  and  not  seduction 
where  the  female  is  under  the  age  of  ten 
years. 

3.  Boyce  v.  People,  55  N.  Y.  644;  Cook  f. 
People,  2  Thomps.  &  C.  (N.  Y.)  404. 

4.  See  1  N.  J.  Gen.  St.  p.  1086;  Price  r. 
State,  61  N.  J.  L.  500',  39  Atl.  709. 

5.  Mo.  Rev.  St.  (1899)  §  1845.  And  sec 
Kan.  Gen.  St.  369,  §  233. 

6.  State  V.  AculV,  6  Mo.  54. 

Application  of  statute  see  State  v.  Sum- 
mar,  143  Mo.  220,  45  S.  W.  254  (evidence 
showing  that  girl  was  confided  to  defendant's 
care)  ;  \state  Napper,  141  :\Io.  401,  42 
S.  W.  957  (immaterial  whether  female  was 
confided  to  the  care  and  custody  of  defend- 
ant or  his  wife,  if  she  Avas  a  nunnber  of  the 
family,    under   his    care    and  protection); 
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teacher;  and  it  may  apply  in  the  case  of  mere  temporary  protection  voluntarily 
and  informally  assumed.^  The  offense  may  be  committed  upon  an  unchaste 
female  who  consents  to  the  intercourse.^  Consent  of  the  female  is  no  defense.^" 
On  the  contrary,  a  conviction  cannot  be  had  under  the  statute  if  the  carnal 
knowledge  was  accomplished  by  force." 

b.  Attempts.  A  man  may  be  punished  for  an  attempt  to  commit  this  offense.^^ 
8.  Defenses.^^  In  a  prosecution  for  seduction  it  is  of  course  a  good  defense, 
as  has  already  been  shown,  that  some  essential  element  of  the  offense,  as  defined 
by  the  statute,  is  lacking,  such  as  chastity  of  the  female,  promise  of  marriage,  etc.^* 
That  the  parties  were  in  fact  married  to  each  other  at  the  time  of  the  alleged 
seduction  is  a  good  defense. Consent  of  the  female  to  the  intercourse  is  of  course 


State  V.  Hill,  134  Mo.  663,  36  S.  W.  223  (or- 
phan girl  who  M^as  a  servant  in  defendant's 
family  by  arrangement  between  her  and  de- 
fendant's wife)  ;  State  v.  Kavanaugh,  133 
Mo.  452,  33  S.  W.  33,  34  S.  W.  842  (tempo- 
rary care  and  protection)  ;  Stater.  Sibley,  131 
Mo.  519,  33  S.  W.  167  (statute  includes  a 
stepfather  who  carnally  knows  his  wife's 
daughter  while  she  is  living  as  a  member  of 
his  family,  although  she  was  never  confided 
to  his  care  by  express  agreement). 

Mere  employment  of  the  female  as  a  do- 
mestic servant  in  the  family  -of  defendant 
constitutes  a  confiding  to  his  care  and  pro- 
tection, within  the  statute.  State  v.  Terry, 
106  Mo.  209,  17  S.  W.  288.  It  is  immaterial 
whether  the  contract  of  employment  be  made 
by  the  girl  lierself  or  by  her  parents  or 
guardian.  State  v.  Terry,  supra.  A  convic- 
tion may  be  had  of  one  in  v/hose  family  such 
female  was  emploj^ed  to  look  after  his  chil- 
dren, there  being  evidence  that  he  promised 
her  father  to  give  her  clothing  and  board, 
and  send  her  to  school,  and  treat  her  like  one 
of  his  children.  State  r.  Strattman,  100  Mo. 
540,  13  S.  W.  814.  See  also  State  v.  Young, 
99  Mo.  284,  12  S.  W.  642.  An  instruction 
that  it  must  appear  that  defendant  was  her 
lawful  guardian,  or  occupied  a  relation  sim- 
ilar to  a  guardian  to  her,  in  which  a  peculiar 
and  confidential  trust  was  reposed,"  is 
rightly  refused.  State  r.  Young,  supra.  But 
it  has  been  held  that  the  statute  does  not  in- 
clude a  person  who  merely  accepts  aid  of  a 
girl,  in  work  about  his  family,  upon  her 
parents'  consent.    State  v.  Arnold,  55  Mo.  89. 

Female  under  age. —  On  a  prosecution  for 
defiling  a  female  minor  committed  to  de- 
fendant's care,  the  fact  that  prosecutrix,  at 
the  time  she  contracted  to  work  for  defend- 
ant, was  under  age,  is  no  defense.  State  V. 
McClain,  137  Mo.  307,  38  S.  W.  906. 

7.  State  V.  Oakes,  202  Mo.  86,  100  S.  W. 
434  (holding  also  that  where  a  school-teacher 
had  intercourse  with  a  female  pupil  under 
eighteen  years  of  age,  who  resided  with  her 
mother,  and  whose  father  was  dead,  the  -fact 
that  the  mother  had  knowledge  that  the 
teacher  was  having  intercourse  with  the 
daughter  and  consented  thereto  was  no  de- 
fense to  a  prosecution  against  him  under  the 
statute)  ;  State  v.  Hesterly,  182  Mo.  16,  81 
S.  W.  624,  1(>3  Am.  St.  Rep.  634  (holding 
also  that  the  statute  prohibits  a  teacher  from 
carnally  knowing  a  female  pupil,  under  the 
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age  of  eighteen  years,  at  any  time  and  under 
any  occasion  during  the  period  of  the  exist- 
ence of  the  relation  of  teacher  and  pupil). 

That  the  intercourse  occurred  after  school 
hours  is  no  defense.  State  v.  Oakes,  202  Mo. 
86,  100  S.  W.  434.  The  relation  contem- 
plated by  the  statute  exists  between  a  school- 
teacher and  his  pupils  after  school  hours  as 
well  as  within  school  hours;  after  the  girl 
reaches  home,  as  well  as  when  he  accompanies 
her  to  literary  exercises  held  at  the  school- 
house  at  night.  State  v.  Hesterley,  182  Mo. 
16,  81  S.  W.  624,  103  Am.  St.  Rep.  634.  A 
male  teacher,  who  has  sexual  intercourse  with 
his  pupil  with  her  consent  during  the  school 
term,  is  punishable  under  Ohio  Rev.  St. 
§  7024,  although  the  intercourse  occurred 
out  of  school  hours,  and  at  the  house  of  the 
pupil's  parents.  Brown  v.  State,  38  Ohio  St. 
374. 

8.  State  V.  Buffington,  20  Kan.  599,  27  Am. 
Rep.  193;  State  v.  Kavanaugh,  133  Mo.  452, 
33  S.  W.  33,  34  S.  W.  842. 

9.  State  V.  Jones,  16  Kan.  608;  State  v. 
Strattman,  100  Mo.  540,  13  S.  W.  814.  On 
a  prosecution  under  Rev.  St.  (1889)  §  3487, 
making  it  an  offense  for  an  employer  to  de- 
file a  girl  under  eighteen  years  of  age,  while 
in  his  employ,  defendant  cannot  show  that 
the  girl  left  his  employ  because  he  inter- 
cepted her  in  fulfilling  an  illicit  engagement 
with  another  man,  since  the  act  of  defilement 
constitutes  the  crime^  without  reference  to 
the  girl's  character  or  consent.  State  v. 
Rogers,  108  Mo.  202,  18  S.  W.  976. 

10.  State  V.  Willoughby,  76  Mo.  215. 

11.  State  V.  Woolaver,  77  Mo.  103.  And 
see  supra,  III,  A,  5,  d. 

12.  State  V.  Williams,  39  Mo.  App.  43. 

13.  Defenses  on  prosecution  for  defilement 
of  female  in  one's  care,  custody,  or  employ- 
ment see  supra,  III,  A,  7. 

14.  See  supra,  III,  A,  2-7. 

15.  People  V.  Loomis,  106  Mich.  250,  64 
N.  W.  18,  holding  that  where,  on  a  prosecu- 
tion for  seduction  alleged  to  have  been  ac- 
complished by  means  of  a  sham  marriage,  it 
appeared  that  the  parties,  who  were  compe- 
tent to  enter  into  the  marriage  contract, 
went  to  Canada,  and  there  agreed  in  the 
presence  of  a  person  whom  the  prosecutrix 
then  believed  to  be  a  minister,  to  take  each 
other  as  husband  and  wife,  and  that  they 
thereafter  cohabited  as  such,  these  facts 
woiild  ha,ve  been  sufficient  to  establish  a  valid 
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no  defense.^®  In  the  absence  of  statutory  provision  it  is  no  defense  that  the 
crime  has  been  condoned  or  forgiven  by  the  woman,  or  that  the  parties  have 
compromised  or  settled,  or  agreed  to  a  settlement, or  even  that  they  have  mar- 
ried since  the  seduction. Under  most  of  the  statutes,  however,  the  actual 
marriage  of  the  parties  after  the  seduction  is  declared  a  defense;  and  if  the  mar- 
riage takes  place,  the  good  or  bad  faith  or  motive  of  the  man  in  going  through 
the  ceremony,  or  his  subsequent  abandonment  of  the  female,  is  immaterial,^^ 
unless  the  statute  provides  otherwise. In  most  jurisdictions,  even  under  a 
statute  making  subsequent  marriage  a  defense,  a  mere  offer  or  promise  to  marry, 
or  mere  willingness  to  marry,  is  no  defense ;    and  if  a  chaste  woman  is  undone 


common-law  marriage  in  Michigan,  and,  in 
the  absence  of  evidence  to  the  contrary,  would 
be  presumed  to  have  constituted  a  valid 
marriage  under  the  laws  of  Canada;  that  the 
proof  of  additional,  positive  requirements  of 
the  Canadian  law  would  not  alone  defeat  this 
presumption,  but  a  non-compliance  therewith 
must  be  shown ;  that  suo-h  presumption  was 
not  rebutted  by  evidence  of  respondent's  sub- 
sequent assertions  that  the  marriage  was  a 
mere  sham;  and  that,  as  the  presumption  of 
a  valid  marriage  existed,  the  prosecution 
must  fail. 

16.  State  V.  Horton,  100  N.  C.  443,  6  S.  E. 
238,  6  Am.  St.  Rep.  613,  seduction  under 
promise  of  marriage.  See  supra,  III,  A,  5,  a, 
b,  d. 

17.  State  V.  Whalen,  98  Iowa  662,  68  N.  W. 
554;  Barker  v.  Com.,  90  Va.  820,  20  S.  E. 
776.  See  also  Com.  v.  Slattery,  147  Mass. 
423,  18  N.  E.  399,  a  case  of  rape.  And  see 
Criminal  Law,  12  Cyc.  161.  On  a  prosecu- 
tion for  seduction  instituted  by  the  woman's 
father  the  fact  that  the  woman  did  not  desire 
the  prosecution  is  no  defense.  State  v.  Stol- 
ley,  121  Iowa  111,  96  N.  W.  707. 

18.  In  re  Lewis,  67  Kan.  562,  73  Pac.  77, 
100  Am.  St.  Rep.  479,  63  L.  R.  A.  281. 

19.  Arkansas. —  Carrens  V.  State,  77  Ark. 
16,  91  S.  W.  30,  under  Kirby  Dig.  §  2044, 
referred  to  infra,  note  21. 

Indiana. —  State  v.  Otis,  135  Ind.  267,  34 
N.  E.  954,  21  L.  R.  A.  733. 

Michigan. —  People  v.  Gould,  70  Mich.  240, 
38  N.  W.  232,  14  Am.  St.  Rep.  493. 

Ore(/ow.— State  V.  Wise,  32  Oreg.  280,  50 
Pac.  800. 

Pennsylvania. —  Com.  v.  Eichar,  4  Pa.  L.  J. 
Rep.  326. 

Texas.— \N right  v.  State,  31  Tex.  Cr.  354, 
20  S.  W.  756,  37  Am.  St.  Rep.  822. 

20.  State  v.  Otis,  135  Ind.  267,  34  N.  E. 
954,  21  L.  R.  A.  733;  People  v.  Gould,  70 
Mich.  240,  38  N.  W.  232,  14  Am.  St.  Rep. 
493;  Com.  v.  Eichar,  4  Pa.  L.  J.  Rep.  326; 
Wright  V.  State,  31  Tex.  Cr.  354,  20  S.  W. 
756,  37  Am.  St.  Rep.  822. 

21.  See  the  statutes  and  cases  cited  infra, 
this  note. 

In  Arkansas  it  is  provided  that  if  any  man 
against  whom  a  prosecution  for  seduction 
has  been  begun  shall  marry  the  female,  the 
prosecution  shall  not  then  be  terminated,  but 
shall  be  suspended,  and  if  at  any  time  the 
accused  shall  wilfully,  and  without  such 
cause  as  now  constitutes  a  legal  cause  for 
divorce,  desert  and  abandon  such  female,  the 


prosecution  shall  proceed  as  though  no  mar- 
riage had  taken  place  between  the  female  and 
accused.  Kirby  Dig.  §  2040.  See  Carrens 
r.  State,  77  Ark.  16,  91  S.  W.  30.  Under 
this  statute  a  prosecution  which  has  been 
suspended  by  marriage  cannot  be  renewed 
upon  a  separation  by  mutual  consent  unless 
tlie  wife  has  offered  to  resume  the  marital 
relation  and  her  offer  has  been  refused.  Bur- 
nett V.  State,  72  Ark.  398,  81  S.  W.  382. 
The  prosecution  can  be  revived,  however,  if 
the  wife's  consent  to  the  separation  was 
caused  by  wrongful  conduct  on  the  part  of 
the  husband  with  the  intention  of  forcing 
the  wife  to  agree  to  the  separation.  Burnett 
V.  State,  supra. 

In  Texas  it  is  provided  that,  if  the  parties 
marry  at  any  time  before  defendant  'pleads 
to  the  indictment  for  seduction,  then  the 
prosecution  shall  be  suspended,  but  not  dis- 
missed, and  if  the  indictment  has  been  re- 
turned the  case  shall  be  continued  on  the 
docket,  and  if  defendant  after  said  marriage 
in  good  faith  continues  to  live  with  the  per- 
son so  seduced  for  two  years  after  said  mar- 
riage then  •  said  prosecution  shall  be  dis- 
missed, to  be  revived,  however,  in  case  de- 
fendant within  two  years  without  cause 
abandons  said  wife,  etc.  Pen.  Code,  art. 
969,  as  amended  by  Acts  28th  Leg.  p.  221, 
c.  136.  This  statute  does  not  apply  where 
the  marriage  occurs  prior  to  the  institution 
of  the  criminal  prosecution,  so  as  to  warrant 
a  prosecution  where,  within  two  years  after 
a  marriage  entered  into  before  such  prosecu- 
tion was  commenced,  defendant  abandoned 
his  wife.  Eledge  v.  State,  50  Tex.  Cr.  223, 
96  S.  W.  39. 

22.  Arkansas. —  Carrens  v.  State,  77  Ark. 
16,  91  S.  W.  30,  holding  a  mere  proposal  of 
marriage  refused  by  the  prosecutrix  to  be  no 
defense  under  Kirby  Dig.  §  2044,  re- 
ferred to  supra,  note  21.  Under  this  stat- 
ute an  offer  of  marriage  made  to  prosecu- 
trix's father  and  not  kept  open  for  her  ac- 
ceptance up  to  the  time  of  the  trial,  slie  hav- 
ing testified  that  the  offer  was  never  nuide 
to  her,  and  that  she  had  been  and  was  will- 
ing to  marry  defendant,  was  no  defense  to 
the  prosecution.  Lasater  r.  State,  77  Ark, 
468,  94  S.  W.  59. 

California. —  People  r.  Hough,  120  Cal. 
538,  52  Pac.  846,  65  Am.  St.  Rep.  201,  hold- 
ing that  under  Pen.  Code,  §  269,  making 
marriage  prior  to  information  filed  a  bar  to 
prosecution  for  seduction,  it  is  no  defense 
that  defendant  was  at  all  times  prior  to  the 
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under  a  promise  of  marriage,  it  is  no  defense  that  the  man  made  the  promise  in 
good  faith  and  with  the  intention  to  perform  it.^^  Nor  is  it  any  defense  to  show 
that  the  prosecutrix,  after  the  seduction,  had  intercourse  with  another.^* 

B.  Prosecution  and  Punishment  —  1.  Limitation  of  Prosecution.  The 
hmitation  apphcable  to  prosecutions  for  seduction  depends  of  course  upon  the 
statute  in  the  particular  jurisdiction.^^  The  statute  runs  from  the  date  of  the 
first  sexual  intercourse,  and  not  from  the  date  of  the  promise  of  marriage,^^  and 
by  the  weight  of  authority  subsequent  acts  of  intercourse  cannot  be  relied  upon 
to  avoid  the  bar  of  the  statute,  for  after  the  first  act  the  woman  is  no  longer  of 
chaste  character.^^  As  a  rule  any  time  during  which  defendant  was  not  publicly 
resident  within  the  state  is  not  to  be  counted  as  a  part  of  the  Hmitation.^^ 

2.  Indictment  or  Information  —  a.  Requisites  and  Sufficiency  in  General. 
An  indictment  or  information  for  seduction  must  allege  every  fact  which,  under 


filing  of  tlie  information  ready  and  willing 
to  marry  the  prosecutrix,  and  that  his 
failure  to  do  so  AA^as  due  to  her  refusal,  since 
she  is  not  compelled  to  condone  his  offense 
by  marrying  him. 

Connecticut. —  State  v.  Bierce,  27  Conn. 
319,  holding  that  it  is  no  defense  that  the 
seduction  was  accomplished  hy  a  promise  of 
marriage  which  defendant  made  at  the  time 
in  good  faith,  and  which  he  was  afterward 
prevented  by  the  plaintiff's  improper  conduct 
from  performing. 

loica. —  State  v.  Mackey,  82  Iowa  393,  48 
N.  W.  918  (holding  that  it  was  error  to  in- 
struct that  the  burden  of  showing  defend- 
ant's subsequent  refusal  to  marry  the  prose- 
cutrix was  upon  the  state,  since  an  offer  of 
marriage  after  seduction  was  not  a  bar  to 
the  prosecution  under  the  statute,  but  only 
an  actual  marriage)  ;  State  v.  Thompson,  79 
Iowa  703,  45  N.  W.  293. 

Mississippi. —  Williams  V.  State,  92  Misc. 
70,  45  So.  146. 

Missouri. —  State  V.  Brandenburg,  118  Mo. 
181,  23  S.  W.  1080,  40  Am.  St.  Rep.  362. 

Oregon. —  State  v.  Wise,  32  Oreg.  280,  50 
Pac.  800,  holding  an  unaccepted  offer  of  mar- 
riage insufficient  under  a  statute  making 
marriage  a  defense. 

Contra.— Ingram  v.  Com.,  114  Ky.  726,  71 
S.  W.  908,  24  Ky.  L.  Rep.  1531  (holding 
that,  under  St.  c.  36,  subd.  12,  §  1214,  de- 
claring that  no  prosecution  for  seduction 
shall  be  instituted  when  the  person  charged 
shall  have  married  the  girl  seduced,  and  any 
prosecution  shall  be  discontinued  if  accused 
marry  the  girl  before  final  judgment,  a  bona 
fide  offer  to  marry  the  prosecutrix  before  the 
institution  of  the  prosecution,  although  re- 
fused by  her,  is  a  complete  defense)  ;  Com. 
V.  Wright,  27  S.  W.  815,  16  Ky.  L.  Rep.  251. 

In  Texas  it  is  expressly  provided  that  if 
the  parties  marry  each  other  at  any  time 
before  the  conviction  of  defendant,  or  if  de- 
fendant in  good  faith  offers  to  marry  the 
female  seduced,  no  prosecution  shall  take 
place,  or,  if  begun,  it  shall  be  dismissed. 
Pen.  Code,  art.  969.  Under  this  statute  the 
offer  in  good  faith  requires  only  a  submission 
to  the  marriage  rites,  and  where,  during  a 
prosecution,  defendant  makes  an  offer  of 
marriage  in  open  court,  produces  a  marriage 
license,  £.nd  asks  the  presiding  judge  to  per- 
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form  the  ceremony,  it  is  error  to  permit  the 
district  attorney  to  question  the  good  faith 
of  the  offer,  and,  on  the  refusal  by  the 
prosecutrix  to  marry  defendant,  it  is  error 
for  the  court  to  refuse  to  dismiss  the  cause 
on  the  ground  that  he  does  not  think  de- 
fendant intended  in  good  faith  to  marry  the 
prosecutrix,  and  to  live  Avith  her.  Wright 
V.  State,  31  Tex.  Cr.  354,  20  S.  W.  756,  37 
Am.  St.  Rep.  822.  But  where  defendant,  a 
minor,  on  learning  that  the  prosecutrix  was 
enceinte,  refused  to  marry  her  until  he 
should  become  of  age,  her  subsequent  death 
was  no  bar  to  a  prosecution  for  seduction, 
Merrell  r.  State,  42  Tex.  Cr.  19,  57  S.  W.  289. 

23.  Arkansas. —  Rucker  V.  State,  77  Ark. 
23,  90  S.  W.  151. 

California. —  People  V.  Samonset,  97  Cal. 
448,  32  Pac.  520. 

Connecticut. —  State  v.  Bierce,  27  Conn. 
319. 

Missouri. —  State  v.  Brandenburg,  118  Mo. 
181,  23  S.  W.  1080,  40  Am.  St.  Rep.  362. 

7'ea?as.— Harvey  v.  State,  (Cr.  App.  1899) 
53  S.  W.  102,  holding  that  it  is  no  defense 
that  defendant  Avas  a  minor  willing  to  marry 
prosecutrix,  but  was  prevented  by  his 
father's  refusal  to  consent. 

24.  Com.  V.  Hodgkins,  111  Ky.  584,  64 
S.  W.  414,  23  Ka^  L.  Rep.  829,  holding  that 
under  St.  §  1214,  prescribing  a  penalty  for 
the  offense  of  seduction  under  promise  of 
marriage,  and  providing  that  no  prosecution 
shall  be  instituted  when  the  person  charged 
shall  have  married  the  girl  seduced,  an  of- 
fender cannot  escape  punishment  by  showing 
that  the  prosecuting  witness  subsequently 
had  intercourse  Avith  another. 

25.  See  Criminal  Law,  12  Cyc.  254. 

26.  People  v.  Millspaugh,  II  Mich.  278; 
People  V.  Nelson,  153  N.  Y.  90,  46  K  E. 
1040,  60  Am.  St.  Rep.  592. 

27.  Hatton  v.  State,  92  Miss.  651,  46  So. 
708;  People  v.  Nelson,  153  N.  Y.  9a,  46  N.  E. 
1040,  60  Am.  St.  Rep.  592  [reversing  36 
N.  Y.  Suppl.  1130;  Rex  v.  Lougheed,  8  Can. 
Cr.  Cas.  184.  Contra,  People  v.  Millspaugh, 
11  Mich.  278.    See  supra^  III,  A,  4,  b,  (ii). 

28.  See  State  v.  Moore,  78  Iowa  494,  43 
N.  W.  273.  And  see  Criminal  Law,  12  Cyc. 
256. 

29.  Forms  of  indictment  or  information 

see  Moore  v.  State,  65  Ind.  213;  State  v. 
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the  statute,  is  necessary  to  constitute  the  offense,^^  except  such  facts  as  are  pre- 
sumed or  necessarily  imphed  from  the  facts  stated. Of  course  the  indictment 
must  name  the  person  seduced. As  a  rule  it  is  sufficient  to  charge  the  offense 
in  the  language  of  the  statute. On  the  other  hand  it  is  not  necessary  to  follow 
the  exact  language  of  the  statute  if  equivalent  language  is  used.^*  Matters  of 
defense  need  not  be  negatived. 

b.  Time  of  Offense.  The  fact  that  an  indictment  for  seduction  fails  to  allege 
the  exact  time  of  the  commission  of  the  offense  within  the  period  of  limitations 
does  not  render  the  indictment  insufficient,  since  time  is  not  a  material  ingredient 
of  the  offense.^® 

e.  Character  and  Condition  of  Parties.  Under  some  statutes  it  is  held  that 
the  indictment  must  show  by  direct  averment  or  reasonable  inference  that  the 
female  was  unmarried    at  the  time  of  the  seduction;    but  under  others,  at  least 


Savoye,  48  Iowa  562  (conspiracy  to  seduce)  ; 
State  V.  O'Keefe,  141  Mo.  271,  272,  42  S.  W. 
725;  State  f.  Ro^an,  18  Wash.  43,  44,  50  Pac 
582;  West  f.  State,  1  Wis.  209. 

30.  Arkansas. — Walton  v.  State,  71  Ark. 
398,  75  S.  W.  1 ;  Wright  v.  State,  62  Ark.  145, 

34  S.  W.  545. 

California. —  People  v.  Roderigas,  49  Cal.  9. 
Georgia. —  Langston  v.  State,  109  Ga.  153, 

35  S.  E.  166. 

Minnesota. —  State  V.  Gales,  27  Minn.  52,  6 
N.  W.  404. 

Pennsylvania. —  Com.  v.  Schull,  1  Pa.  Co. 
Ct.  52. 

Indictments  and  informations  held  suffi- 
cient.—  People  V.  Higuera,  122  Cal.  466,  55 
Pac.  252;  State  v.  Stogdel,  13  Ind.  565;  State 
V.  Conkright,  58  Iowa  338,  12  N.  W.  283; 
State  V.  Bryan,  34  Kan.  63,  8  Pac.  260 ;  State 
V.  Sortviet,  100  Minn.  12,  110  N.  W.  100; 
State  V.  Abrisch,  41  Minn.  41,  42  N.  W.  543 
(indictment   which    alleges   that  defendant 

willfully  and  feloniously,  under  promise  of 
marriage  to  T,  her,  the  said  T,  did  then  and 
there  seduce,  and  have  sexual  intercourse 
with,  said  T  being  then  and  there  an  unmar- 
ried female  of  previous  chaste  character)  ; 
Carlisle  v.  State,  73  Miss.  387,  19  So.  207; 
State  V.  O'Keefe,  141  Mo.  271,  42  S.  W.  725; 
State  V.  Whitley,  141  N.  C.  823,  53  S.  E. 
820;  State  v.  Rogan,  18  Wash.  43,  50  Pac. 
582  (information  alleging  that  defendant  did 
"  unlawfully,  willfully,  and  feloniously,  by 
persuasions,  promises  of  marriage,  and  other 
false  and  fraudulent  means,  seduce,  have  sex- 
ual intercourse  with,  and  debauch  M,  an  un- 
married woman  of  previous  chaste  charac- 
ter"). 

Indictment  sufficient  on  motion  in  arrest 

see  Tedford  v.  U.  S.,  7  Indian  Terr.  254,  104 
S.  W.  608. 

An  indictment  for  causing  pregnancy,  un- 
der section  204  of  the  Crimes  Act  ( 1  Gen.  St. 
p.  1086),  is  not  insufficient  because  it  states 
more  than  one  occasion  upon  which  illicit 
intercourse  occurred,  and  omits  to  state  any 
certain  time  and  ])lace.  Price  v.  State,  61 
N.  J.  L.  500,  39  Atl.  709. 

31.  Moore  r.  State,  65  Ind.  213;  State 
V.  Bryan,  34  Kan.  63,  8  Pac.  260;  Carlisle  v. 
State,  73  Miss.  387,  19  So.  207.  See  infra, 
111,  B,  2,  b  e. 

as.  state  V.  Marshall,  121  Mo.  476,  2G 


S.  W.  562,  holding  that  an  indictment  charg- 
ing that  defendant,  unlawfully  and  feloni- 
ously, by  virtue  of  his  promise  to  A,  an  un- 
married female,  etc.,  did  "  seduce  and  de- 
bauch, against  the  peace,"  etc.,  was  bad  as  not 
naming  the  person  seduced. 

83.  A  lalama. — ^Wilson  v.  State,  73  Ala.  527. 

California. —  People  v.  Higuera,  122  Cal. 
466,  55  Pac.  252;  People  v.  Fowler,  88  Cal. 
136,  25  Pac.  1110. 

Connecticut. — State  r.  Bierce,  27  Conn.  319. 

Indian  Territory. —  Kerr  v.  U.  S.,  7  Indian 
Terr.  486,  104  S. 'W.  809. 

loioa. —  State  v.  Whalen,  98  Iowa  662,  68 
N.  W.  554;  State  t\  Curran,  51  Iowa  112,  49 
N.  W.  1006. 

Kentucky.— Car  gill  v.  Com.,  (1890)  13 
S.  W.  916. 

Minnesota. —  State  i;.  Albrisch,  41  Minn.  41, 
42  N.  W.  543. 

Mississippi. — Carlisle  v.  State,  73  Miss.  387, 
19  So.  207.  ■ 

Missouri. —  State  V.  Primm,  98  Mo.  368,  11 
S.  W.  732. 

34.  Callahan  v.  State,  63  Ind.  198,  30  Am. 
Rep.  211;  Stinehouse  f.  State,  47  Ind.  17; 
State  V.  Olson,  108  Iowa  667,  77  N.  W.  332; 
State  V.  Hemm,  82  Iowa  609,  48  N.  W.  971, 
sufficient  to  use  the  word  "  female "  instead 
of  "  woman." 

The  language  of  the  statute  must  be  used 
if  there  is  no  equivalent  language.  Com.  v. 
Schull,  1  Pa.  Co.  Ct.  52,  holding  that  the 
word  "  seduce  "  must  be  used. 

35.  Caldwell  v.  State,  73  Ark.  139,  83 
S.  W.  929,  108  Am.  St.  Rep.  28 ;  Hoff  v.  State, 
83  Miss.  488,  35  So.  950 ;  State  v.  Turner,  82 
S.  C.  278,  64  S.  E.  424. 

36.  State  v.  Deitrick,  51  Iowa  467,  1 
K  W.  732;  Carlisle  r.  State,  73  Miss.  387,  19 
So.  207;  Price  v.  State,  61  N.  J.  L.  500.  39 
Atl.  709,  indictment  for  causing  pregnancy. 

37.  Moore  v.  State.  65  Ind."  213  (reason- 
able inference  sutricient)  ;  Norton  r.  State,  72 
INTiss.  128,  16  So.  264,  18  So.  916,  48  Am.  St. 
Rop.  538  (by  inference  sufficient):  State  r. 
Wheeler,  108  INfo.  658,  18  S.  W.  924;  ]\rcsa  V. 
State,  17  Tox.  App.  395. 

38.  State  r.  Sortviot,  100  M\m\.  12.  110 
N.  W.  100,  liolding  that  an  indictment  charg- 
ing seduction  under  promise  of  marriage  of  a 
certain  person  then  and  there  an  unmarried 
female  is  good  as  against  an  objection  that  it 
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where  such  element  is  not  mentioned  in  the  statute,  such  an  averment  is  unneces- 
sary.^^ It  is  also  held  under  some  statutes  that  it  is  necessary  to  allege  that  the 
female  was  of  previous  chaste  character  or  good  repute  at  the  time  of  the  seduc- 
tion;^^ but  under  others  this  is  not  necessary,  particularly  where  such  element 
of  the  offense  is  not  expressly  but  only  impliedly  required  by  the  statute.''^ 
It  need  not  be  alleged  that  the  female  was  over  the  age  (ten  years)  under  which 
she  was  incapable  of  consenting/^  that  she  was  of  sufficient  age  to  marry/*  or 
that  defendant  was  of  sufficient  age  to  contract  marriage;*^  nor  need  it  be 
specifically  alleged  that  defendant  was  a  man/®  or  that  he  was  unmarried.*^ 
Using  the  word  "female''  or  "person/'  instead  of  the  word  "woman/'  as  it  is  in 
the  statute,  does  not  render  the  indictment  insufficient/^ 

d.  Acts  or  Conduct  Constituting  Seduction.  The  indictment  or  information 
must  allege  that  defendant  seduced  the  female,*^  and  it  has  also  been  held  that 
the  means  must  be  alleged.^^    Where  the  statute  requires  a  promise  of  marriage, 


does  not  state  facts  sufficient  to  constitute  the 
offense ;  the  words  "  then  and  there "  refer- 
ring to  the  time  of  and  immediately  before 
the  same. 

39.  State  i'.  Bryan,  34  Kan.  G3,  8  Pac.  2G0 
(information  sufficient  witliout  specific  aver- 
ment that  female,  alleged  to  be  of  the  age  of 
only  seventeen  years,  was  unmarried)  ;  Davis 
V.  Com.,  98  Ky."^  708,  34  S.  W.  699,  17  Ky.  L. 
Eep.  1265;  Hoff  v.  State,  83  Miss.  488,  35 
So.  950  (her  marriage  being  a  matter  of  de- 
fense) ;  Norton  v.  State,  72  Miss.  128,  IC  So. 
264,  18  So.  916,  48  Am.  St.  Rep.  538. 

Conspiracy. — An  indictment  charging  a 
conspiracy  to  commit  seduction  through  a 
sham  marriage  need  not  in  terms  charge  tha<- 
the  female  was  unmarried.  State  t;.  Savoye, 
48  Iowa  562. 

40.  State  v.  Gates,  27  Minn.  52,  6  N.  W. 
404.    And  see  People      Roderigas,  49  Cal.  9. 

41.  State  V.  Bryan,  34  Kan.  63,  8  Pac.  260 
("she,  the  said  K.,  then  and  there  being  a 
female  person  of  good  repute "  held  suffi- 
cient) ;  State  V.  Sortviet,  100  Minn.  12,  110 
N.  W.  100  ("then  and  there"  sufficient  as  to 
time)  ;  State  v.  Wenz,  41  Minn.  196,  42  N.  W. 
933  (holding  that  the  allegation  in  an  in- 
dictment for  seduction,  that  the  woman  "  was 
then  and  there  an  unmarried  female  of  pre- 
vious chaste  character,"  is  a  sufficient  allega- 
tion of  chaste  character  at  the  time  of  the 
alleged  seduction)  ;  State  v.  Gates,  27  Minn. 
52,  6  N.  W.  404  (holding  that  an  indictment 
for  seduction  under  a  promise  to  marry  must 
show  that  the  woman  was  of  chaste  cliaracter 
immediately  previous,  and  down  to,  the  al- 
leged seduction,  and  that  it  is  not  enough  to 
allege  that  she  was  of  chaste  character  pre- 
vious to  the  promise  to  marry,  or  previous  to 
the  day  on  which  the  seduction  is  alleged  to 
have  been  committed). 

42.  Rucker  i;.  State,  77  Ark.  23,  90  S.  W. 
151;  Caldwell  i;.  State,  73  Ark.  139,  83  S.  W. 
929,  108  Am.  St.  Rep.  28  [overruling  on  this 
point  Walton  v.  State,  71  Ark.  398,  75 
S.  W.  1];  Kerr  v.  U.  S.,  7  Indian  Terr.  486, 
104  S.  W.  809;  Ferguson  v.  State,  71  Miss. 
805,  15  So.  66,  42  Am.  St.  Rep.  492  (unneces- 
sary where  the  statute  does  not  use  the  words, 
as  chaste  character  will  be  presumed)  ;  State 
f.  Turner,  82  S.  C.  278,  64  S.  E.  424  (holding 
that  under  Act  Feb.  22,  1905,  24  St.  at  L, 
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p.  937,  providing  that  no  conviction  shall  be 
had  for  seduction  if  it  is  proved  that  prose- 
cutrix was  at  the  time  of  the  alleged  offense 
unchaste,  her  chastity  need  not  be  alleged  in 
the  indictment;  the  want  of  chastity  being 
a  matter  of  defense). 

An  indictment  for  conspiracy  to  commit  se- 
duction need  not  allege  the  previous  chaste 
character  of  the  female.  State  v.  Savoye,  48 
Iowa  562. 

43.  Carlisle  v.  State,  73  Miss.  387,  19  So. 
207.    See  supra,  III,  A,  5,  d. 

44.  State  v.  Primm,  98  Mo.  368,  11  S.  W. 
732. 

45.  Polk  V.  State,  40  Ark.  482,  48  Am.  Rep. 
17.    See  supra,  III,  A,  5,  b,  (ii). 

46.  Carlisle  c.  State,  73  Miss.  387,  19  So.  207. 

47.  Georgia. —  Jordan  v.  State,  120  Ga. 
864,  48  S.  E.  352. 

Kansas. —  State  v.  Bryan,  34  Kan.  63,  8 
Pac.  260. 

Kentucky. —  Davis  v.  Com.,  98  Ky.  708,  34 
S.  W.  699,  17  Ky.  L.  Rep.  1265. 

Mississippi. —  Norton  v.  State,  72  Miss.  128, 
16  So.  264,  18  So.  916,  48  Am.  St.  Rep.  538. 

Missouri. —  State  V.  Primm,  98  Mo.  368,  11 
S.  W.  732. 

Tea?as.— Luckie  V.  State,  33  Tex.  Cr.  562, 
28  S.  W.  533. 

See  supra,  III,  A,  5,  c. 

48.  State  v.  Olson,  108  Towa  667,  77  N.  W. 
332  ( "  person  "  of  previously  chaste  character, 
instead  of  "  woman "  of  previously  chaste 
character)  ;  State  V.  Hemm,  82  Iowa  609,  48 
N.  W.  971  (unmarried  "female,"  instead  of 
unmarried  "woman"). 

49.  Com.  V.  Schull,  1  Pa.  Co.  Ct.  52,  hold- 
ing that  the  word  "  seduce "  must  be  used 
and  that  no  other  word  will  supply  its  omis- 
sion, and  that  it  is  insufficient,  therefore,  to 
charge  that  defendant  had  illicit  connection 
with  the  prosecutrix  under  promise  of  mar- 
riage. 

50.  Langston  v.  State,  109  Ga.  153,  35 
S.  E.  166,  779,  holding  that  an  indictment 
which  charges  the  accused  with  seducing  a 
virtuous  unmarried  female  "  by  persuasion 
and  promises  of  marriage,  and  by  other  false 
and  fraudulent  means,"  is  demurrable  for  fail- 
ure to  set  forth  by  what  means,  other  than 
persuasion,  accompanied  by  promises  of  mar- 
riage, the  alleged  seduction  was  accomplished. 
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or  a  feigned  marriage,  etc.,  it  must  be  distinctly  alleged  that  the  seduction  was 
accomplished  by  such  means. On  the  other  hand,  it  has  been  held  sufficient  to 
charge  in  the  language  of  a  statute  that  defendant  ''by  means  of  temptations, 
deceptions,  arts,  flattery,  or  a  promise  of  marriage,  seduced"  the  prosecutrix, 
without  charging  the  facts  as  to  the  means  employed,^^  or  to  charge  that  defend- 
ant did  unlawfully  and  feloniously  seduce"  or  ''seduce,  carnally  know,  and 
debauch,"  in  the  language  of  the  statute,  without  charging  the  means  employ ed.^^ 
e.  Defilement  of  Female  in  Care,  Custody,  or  Employ  of  Accused.  Under  the 
statutes  punishing  any  guardian  or  other  person  who  shall  defile  any  female  while 
in  his  care,  custody,  or  employment,  the  indictment  or  information  must  allege 
every  fact  necessary  to  bring  the  case  within  the  statute,^*  including  the  age  of 
the  female,  the  relation  between  her  and  defendant,  and  the  fact  that  she  was 
defiled  by  him  while  such  relation  existed.^^ 


51.  Wright  i-.  State,  62  Ark.  145,  34  S.  W. 
545,  holding  that  an  indictment  under  Sandels 
&  H.  Dig.  §  1900,  providing  for  the  punish- 
ment of  any  one  who  obtains  "  carnal  knowl- 
edge of  any  female  by  virtue  of  any  feigned 
or  pretended  marriage  or  of  any  false  or 
feigned  express  promise  of  marriage,"  must 
allege  that  the  carnal  knowledge  was  ob- 
tained either  by  virtue  of  a  feigned  or  pre- 
tended marriage  or  by  virtue  of  a  false  or 
feigned  promise  of  marriage. 

Indictments  held  sufficient. — An  indictment 
charging  that  defendant,  under  a  promise  that 
he  would  marry  prosecutrix,  did  seduce  her, 
etc.,  being  in  the  form  of  the  statute,  is  suffi- 
cient, without  alleging  that  the  promise  of 
marriage  was  made  to  prosecutrix.  People  V. 
Higuera,  122  Cal.  466,  55  Pac.  252.  An  in- 
dictment for  seduction  under  promise  of  mar- 
riage, alleging  that  defendant  had  carnal 
knowledge  of  the  woman  "  by  virtue  of  a  false 
or  feigned  promise  of  marriage,"  and  not  al- 
leging that  the  promise  was  made  to  her,  is 
sufficient  after  verdict.  Norton  i*.  State,  72 
Miss.  128,  16  So.  264,  18  So.  916,  48  Am.  St. 
Rep.  538.  An  indictment  alleging  that  de- 
fendant "wilfully  and  feloniously,  under 
promise  of  marriage  to  T,  her,  the  said  T,  did 
then  and  there  seduce  and  have  sexual  inter- 
course with,  said  T,  being  then  and  there  an 
unmarried  female  of  previous  chaste  charac- 
ter," sufficiently  alleges  the  seduction  to  have 
been  "  under  promise  of  marriage."  State  v, 
Abrisch,  41  Minn.  41,  42  N.  W.  543.  An  in- 
dictment charging  that  defendant  did  unlaw- 
fully seduce  prosecutrix,  and  did  unlawfully 
obtain  carnal  knowledge  of  her  by  means  of  a 
promise  to  marry  her,  sufficiently  alleges  that 
both  the  seduction  and  the  carnal  knowledge 
were  obtained  by  means  and  in  virtue  of  a 
promise  of  marriage.  Wisdom  i;.  State,  45 
Tex.  Cr.  215,  75  S.  W.  22.  See  also  State  v. 
O'Keefe,  141  Mo.  271,  42  S.  W.  725. 

"  By  means  of  a  promise  of  marriage." — An 
indictment  for  seduction  is  not  defective  be- 
cause it  charges  that  the  seduction  was  "by 
means  of  a  promise  of  marriage,"  instead  of 
using  the  words  of  the  statute,  "  under  a 
promise,"  etc.  Callahan  v.  State,  63  Ind.  198, 
30  Am.  Rep.  211;  Stinehouse  t\  State,  47  Ind. 

Mutual  promises. —  It  need  not  be  alleged 
that  the  person  seduced  promised  to  marry 


defendant;  mutual  promises  and  a  binding 
contract  of  marriage  not  being  necessary. 
State  i-.  Eckler,  106  Mo.  585,  17  S.  W.  814,  27 
Am.  St.  Rep.  372;  State  'C.  Primm,  98  Mo. 
368,  11  S.  W.  732;  Kenyon  i".  People,  26  N.  Y. 
203,  84  Am.  Dec.  177;  Crozier  f.  People,  1 
Park.  Cr.  (N.  Y.)  453.  See  swpra,  III,  A,  5, 
b,  (II). 

52.  Wilson  -j.  State,  73  Ala.  527. 

The  word  "  seduce,"  when  used  with  ref- 
erence to  the  conduct  of  a  man  toward  a 
woman,  has  a  precise  and  determinate  signifi- 
cation, and  it  is  not  necessary,  in  an  infor- 
mation for  the  crime  of  seduction,  to  charge 
the  offense  in  any  other  language.  State  v. 
Bierce,  27  Conn.  319.  See  also  Wilson  V/. 
State,  73  Ala.  527;  State  t;.  Curran,  51  Iowa 
112,  49  N.  W.  1006;  Carlisle  f.  State,  73  Miss. 
387,  19  So.  207.  And  although  the  statute 
uses  the  terms  "  seduce  and  commit  fornica- 
tion," yet  the  word  "seduce,"  ex  vi  termini, 
implies  the  commission  of  fornication.  State 
V.  Bierce,  supra. 

53.  State  v.  Whalen,  98  Iowa  662,  68  K  W. 
554  (holding  that  an  indictment  under  Code, 
§  3867,  declaring  a  punishment  "  if  any  per- 
son seduce  and  debauch  any  unmarried  wo- 
man of  previous  chaste  character,"  may  charge 
the  offense  in  the  words  of  the  statute,  and 
it  is  not  necessary  to  allege  that  defendant 
carnallv  knew  the  woman)  ;  State  r.  Conk- 
right,  58  Iowa  338,  12  K  W.  283;  State  V. 
Curran,  51  Iowa  112,  49  N.  W.  1006;  Carlisle 
V.  State,  73  Miss.  387,  19  So.  207  (holding 
that  an  indictment  for  seduction  which  avers 
that  defendant  did  entice,  seduce,  and  have 
illicit  connection  with  a  female  child,  neces- 
sarily includes  the  facts  that  defendant  was  a 
man,  and  used  acts  and  persuasions  to  lead 
the  woman  astray,  and  liad  sexual  intercourse 
with  her ) . 

The  word  "seduction,"  used  in  reference 
to  a  man's  conduct  toward  a  female,  ex  vi 
termini  implies  sexual  intercourse  between 
them.  Carlisle  v.  State,  73  Miss.  387.  19  So. 
207  [citing  State  r.  Curran,  51  Iowa  112,  49 
N.  W.  1006;  Bishop  St.  Cr.  §  645].  And  see 
Wilson  r.  State,  73  Ala.  527;  State  v.  Bierce, 
27  Conn.  319. 

54.  State  v.  Buster,  90  Mo.  514,  2  S.  VV. 
834. 

55.  State  r.  Buster,  90  Mo.  514,  2  S.  W. 
834,  holding  that  under  Rev.  St.  §  1260,  which. 
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f.  Issues,  Proof,  and  Variance.  The  general  rules  as  to  issues,  proof,  and 
variance  govern  in  prosecutions  for  seduction.^®  All  the  issues  must  be  proved." 
As  time,  however,  is  not  of  the  essence  of  the  offense,  the  prosecution  is  not 
confined  to  the  precise  date  laid  in  the  indictment,  but  may  prove  its  com- 
mission at  any  time  prior  to  the  finding  of  the  indictment  and  within  the  period  of 
limitations.^^ 

3.  Evidence  —  a.  Presumptions  and  Burden  of  Proof  —  (i)  In  General. 
Except  as  is  hereafter  stated,  in  prosecutions  for  seduction,  as  in  other  cases, 
defendant  is  presumed  to  be  innocent  and  the  burden  is  on  the  state  to  prove 
every  essential  element  of  the  offense.^^ 

(ii)  Character  of  Female.  In  some  states  it  is  held  that  in  the  absence 
of  evidence  to  the  contrary  it  is  presumed  that  the  female  was  of  previous  chaste 
character  or  virtuous  at  the  time  of  the  seduction,  and  that  the  burden  of  proving 
unchaste  character  or  want  of  virtue  is  on  the  accused;     but  other  courts  hold 


provides  for  the  punishment  of  a  guardian 
defiling  his  ward  by  carnally  knowing  her 
while  she  remains  in  his  care,  custody,  or  em- 
ployment, an  indictment  is  insufficient  which 
fails  to  allege  that  the  act  was  committed 
while  the  female  remained  in  his  care,  cus- 
tody, or  employment,  althougli  such  indict- 
ment repeats  the  allegation  that  she  was  then 
and  there  confided  to  the  care  and  protection 
of  defendant. 

Indictments  or  informations  held  suffi- 
cient.—State  V.  Sipe,  38  Kan.  201,  16  Pac. 
257  (holding  sufficient  an  information  under 
Gen.  St.  §  2091,  alleging  that  defendant  did 
wilfully,  unlawfully,  and  feloniously  defile  a 
female  named,  by  carnally  knowing  her,  she, 
the  said  female,  "  being  then  and  there  a 
female  under  the  age  of  eighteen  years,  con- 
fided to  the  care  and  protection  "  of  defend- 
ant, as  the  words  "  then  "  and  "  there  "  re- 
ferred to  the  female  as  being,  when  seduced, 
under  the  age  of  eighteen  years,  and  under 
the  care  and  protection  of  defendant)  ;  State 
V.  Jones,  16  Kan.  608;  State  v.  Lingle,  128 
Mo.  528,  31  S.  W.  20;  State  v.  Terry,  106  Mo. 
209,  17  S.  W.  288  (holding  that  under  Rev. 
St.  (1879)  §  1260,  which  provides  that  if  the 
guardian  of  any  female  under  the  age  of  eigh- 
teen years,  or  any  other  person  to  whose  care 
or  protection  any  such  female  shall  have  been 
confided,  shall  defile  her  by  carnally  knowing 
her  "while  she  remains  in  his  care,  custodj, 
or  employment,"  he  shall  be  punished,  etc., 
an  indictment  charging  that  defendant  com- 
mitted the  offense  against  a  female  under 
eighteen  years  of  age,  she  "  there  and  then 
being  in  the  care,  custody,  and  employment " 
of  defendant,  sufficiently  alleges  that  the 
crime  was  committed  "  while  she  remained 
in  his  care,  custody,  or  employment"). 

Mere  surplusage  will  not  render  the  indict- 
ment bad.  State  v.  Napper,  141  Mo.  401,  42 
S.  W.  957,  where  the  statute  used  the  words 
"  while  she  remains  in  his  care,  custody,  or 
employment,"  and  the  indictment  alleged  de- 
filement while  she  remained  in  his  "  care  and 
protection,  custody,  and  employment." 

Indictment  for  attempt  held  sufficient. — 
State  V.  Williams,  39  Mo.  App.  43. 

56.  See  Indictments  and  Infokmations, 
22  Cyc.  445  et  seq. 

57.  Under  a  statute  punishing  "  any  un- 
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married  man  who,  under  promise  of  marriage, 
or  any  married  man,  who  shall  seduce,"  etc  , 
if  an  indictment  alleges  that  defendant  was 
a  married  man,  that  allegation  must  be 
proved.    West  v.  State,  1  Wis.  209. 

58.  Smith  v.  State,  107  Ala.  139,  18  So. 
306;  State  v.  Moore,  78  Iowa  494,  43  N.  W. 
273;  People  v.  Payne,  131  Mich.  474,  91  N.  W 
739.  And  see  Indictments  and  Informa- 
tions, 22  Cyc.  451.  It  has  been  held,  how- 
ever, that  when  evidence  has  been  introduced 
for  the  purpose  of  proving,  and  tending  di- 
rectly to  prove,  an  act  of  seduction  at  the 
time  alleged  in  the  information,  the  prose- 
cutor will  be  deemed  to  have  elected  that 
date,  and  the  jury  will  not  be  allowed  to 
convict  on  evidence  of  an  offense  committed 
on  a  prior  date.  People  v.  Bressler,  131  Mich. 
390,  91  N.  W.  639. 

59.  See  the  cases  cited  in  the  notes  follow- 
ing; and  Criminal  Law,  12  Cyc.  379. 

60.  Alabama.— Smith  v.  State,  118  Ala. 
117,  24  So.  55;  Suther  v.  State,  118  Ala.  88, 
24  So.  43;  Wilson  v.  State,  73  Ala.  527. 

Arkansas. —  Wilhite  v.  State,  84  Ark.  67, 
104  S.  W.  531  (even  when  the  indictment 
alleges  previous  chastitv)  ;  Caldwell  v.  State, 
73  Ark.  139,  83  S.  W.  929,  108  Am.  St.  Rep. 
78  [overruling  on  this  point  Walton  v.  State, 
71  Ark.  398,  75  S.  W.  1]  ;  Polk  v.  State,  40 
Ark.  482,  48  Am.  Rep.  17. 

Georgia.— MaTjiQx  v.  State,  91  Ga.  254, 
18  S.  E.  140;  Wood  V.  State,  48  Ga.  192, 
15  Am.  Rep.  664;  Woodard  v.  State,  5  Ga. 
App.  447,  63  S.  E.  573. 

Illinois. — Bradshaw  v.  People,  153  111.  156, 
38  N.  E.  652. 

Indian  Territory. —  Kerr  v.  U.  S.,  7  Indian 
Terr.  486,  104  S.  W.  809,  holding  tlierefore 
that  an  instruction  that  while  previous  chaste 
character  of  the  female  seduced  is  presumed, 
such  presumption  is  overcome  by  the  pre- 
sumption of  defendant's  innocence,  was  er- 
roneous. 

loioa. —  State  v.  Drake,  128  Iowa  539,  105 
N.  W^  54;  State  v.  Burns,  (1899)  78 
N.  W.  681;  State  v.  Hemm,  82  Iowa  609, 
48  N.  W.  971;  State  v.  McClintic,  73  Iowa 
663,  35  N.  W.  696;  State  v.  Wells,  48  Iowa 
671;  State  v.  Bowman,  45  Iowa  418;  State  v. 
Higdon,  32  Iowa  262;  State  v.  Shean,  32 
Iowa  88;  State  v.  Sutherland,  30  Iowa  570  j 
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that,  while  chastity  is  generally  presumed,  the  innocence  of  the  accused  is  also 
presumed,  and  require  the  state  to  show  affirmatively  that  the  female  was  of 
chaste  character/^  When  the  statute  punishes  seduction  of  a  female  of  '^good 
repute"  for  chastity,  the  burden  is  on  the  state  to  prove  good  repute. When 
a  female  alleged  to  have  been  seduced  is  proven  to  have  been  unchaste  the  pre- 
sumption is  that  she  continued  so;  ®^  and  as  a  rule  if  it  is  shown  that  she  had 
intercourse  with  the  accused  or  with  others  prior  to  the  alleged  seduction  the 
burden  is  on  the  state  to  prove  her  reformation,^^  at  least  unless  such  a  length  of 
time  has  elapsed  since  the  intercourse  as  to  raise  a  presumption  of  reformation.^^ 
(ill)  The  Sed  UCTION.  The  burden  is  on  the  state  of  course  to  prove  beyond 
a  reasonable  doubt  the  fact  of  intercourse  by  defendant  with  the  prosecutrix, 
and  that  it  was  accompanied  by  the  circumstances  of  persuasion,  promises, 
etc.,  necessary  to  make  out  a  case  of  seduction  as  distinguished  from  mere  illicit 
intercourse.^^ 

(iv)  Promise  of  Marriage.    When  the  seduction  is  alleged  to  have  been 
accomplished  by  means  of  a  promise  of  marriage,  the  burden  is  on  the  state  to 
prove  the  promise, and  that  the  intercourse  was  accomplished  by  means  thereof ; 
but  in  such  a  case  a  consent  of  the  female  to  marry  the  accused,  amounting  to  a 
mutual  promise  on  her  part  to  marry,  may  be  implied. 

(v)  Non-Marriage  of  Female.  It  will  not  be  presumed  that  the  female 
was  unmarried,  but  the  burden  is  on  the  state  to  prove  that  fact,^  and  to  do  so 
by  direct  evidence. '^^ 

(vi)  Marriage  or  Non-Marriage  of  Accused.  When  the  fact  is 
essential  to  the  offense  and  is  alleged,  the  burden  is  on  the  state  to  prove  that  the 
accused  was  married    or  unmarried/^  as  the  case  may  be.    But  if  it  be  shown 


Andre  v.  State,  5  Iowa  389,  68  Am.  Dec. 
708. 

Michigan. —  People  v.  Bressler,  131  Mich. 
390,  91  N.  W.  639;  People  v.  Squires,  49 
Mich.  487,  13  N.  W.  828 ;  People  v.  Clark,  33 
Mich.  112;  People  v.  Brewer,  27  Mick.  134. 

Mississippi. —  Ferguson  v.  State,  71  Miss. 
805,  15  So.  66,  42  Am.  St.  Rep.  492. 

New  York. —  People  v.  Kane,  14  Abb.  Pr. 
15;  Crozier  v.  People,  1  Park.  Cr.  453. 

Virginia.— Flick  v.  Com.,  97  Va.  766,  34 
S.  E.  39;  Mills  V.  Com.,  93  Va.  815,  22  S.  E. 
863;  Barker  v.  Com.,  90  Va.  820,  20  S.  E. 
776. 

See  43  Cent.  Dig.  tit.  "  Seduction,"  §  67. 

Shift  of  burden  of  proof. —  Defendant's  evi- 
dence that  prosecutrix  was  in  the  habit  of 
swearing  and  using  vulgar  language  does 
not  shift  upon  the  state  the  burden  of  proving 
her  chastity,  it  being  a  question  for  the 
jury  whether  the  presumption  of  chastity  is 
overcome  by  defendant's  evidence.  State  v. 
Hemm,  82  Iowa  609,  48  N.  W.  971. 

61.  People  V.  Wallace,  109  Cal.  611,  42 
Pac.  159;  People  v.  Krusick,  93  Cal.  74,  28 
Pac.  794;  Eoe  p.  Vandiveer,  4  Cal.  App.  650, 
88  Pac.  993;  State  v.  Lockerby,  50  Minn.  363, 
52  N.  W.  958,  36  Am.  St.  Rep.  656;  State 
V.  Wenz,  41  Minn.  196,  42  N.  W.  933 ;  Harvey 
V.  Territory,  11  Okla.  156,  65  Pac.  837;  West 
V.  State,  1  Wis.  209. 

62.  State  v.  Eckler,  106  Mo.  585,  17  S.  W. 
814,  27  Am.  St.  Rep.  372;  State  v.  McCaskey, 
104  Mo.  644,  16  S.  W.  511;  Za.briskie  v.  State, 
43  N.  J.  L.  640,  39  Am.  Rep.  610;  Oliver  v. 
Com.,  101  Pa.  St.  215,  47  Am.  Rep.  704; 
Com.  V.  Hadfield,  3  Kulp  (Pa.)  121. 

When  the  state  proves  the  age  of  the  fe- 
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male,  her  good  repute,  the  promise  of  mar- 
riage, and  the  seduction  by  virtue  of  that 
promise,  it  makes  out  a  prima  facie  case,  and 
a  want  of  chastity,  if  relied  on  in  defense, 
must  be  shown  by  the  defendant.  State  v. 
Thornton,  108  Mo.  640,  18  S.  W.  841. 

63.  Kerr  v.  U.  S.,  7  Indian  Terr.  486,  104 
S.  W.  809. 

64.  Smith  v.  State,  118  Ala.  117,  24  So. 
55;  State  v.  Bennett,  (Iowa  1907)  110  N.  W. 
150. 

65.  People  v.  Bressler,  131  Mich.  390,  91 
N.  W.  639;  People  v.  Squires,  49  Mich.  187, 
13  N.  W.  828;  People  v.  Clark,  33  Mich.  112. 

66.  State  v.  Hamann,  109  Iowa  646,  80 
N.  W.  1064;  State  v.  Crawford,  34  Iowa  40; 
State  V.  Marshall,  137  Mo.  463,  36  S.  W.  619, 
39  S.  W.  63;  State  v.  Turner,  82  S.  C.  278, 

64  S.  E.  424.  And  see  supra,  III,  A,  5,  a; 
infra,  III,  B,  3,  b,  (ill). 

67.  See  supra,  III,  A,  5,  b;  infra,  III,  B, 
3,  b,  (IX). 

68.  State  v.  Turner,  82  S.  C.  278,  64  S.  B. 
424.  See  supra.  III,  A,  5,  a,  b;  infra,  III, 
B,  3,  b,  (IX). 

69.  People  v.  Kane,  14  Abb.  Pr.  (N.  Y.) 
15;  People  v.  Kenyon,  5  Park.  Cr.  (N.  Y.) 
254  [affirmed  in  26  N.  Y.  203,  84  Am.  Dec. 
177].    See  also  supra,  III,  A.  5,  b,  (ii). 

70.  People  v.  Krusick.  93  Cal.  74,  28  Pac. 
794;  State  v.  Wheeler,  108  Mo.  658,  18  S.  W. 
924;  West  i:  State,  1  Wis.  209. 

71.  People  V.  Krusick,  93  Cal.  74,  28  Pac 
794. 

72.  West  V.  State,  1  Wis.  209. 

73.  See  State  r.  Slatterv,  74  N.  J.  L.  241, 

65  Atl.  866.  It  has  been  held,  houever.  that 
an  indictment  for  seduction  need  not  allege 

[III,  B,  3,  a,  (VI)] 


1346    [35  Cyc] 


SEDUCTION 


that  he  was  single  shortly  before  the  offense  it  may  be  presumed  that  he  con- 
tinued so.'^* 

b.  Admissibility  of  Evidence  —  (i)  /iv  General.  The  general  rules  as  to  the 
admissibility  of  evidence  apply  in  prosecutions  for  seduction.''^  Of  course  the 
court  must  exclude  irrelevant  or  immaterial  evidence  offered  either  by  the  state 
or  by  defendant."  Hearsay  is  generally  inadmissible.'^^  But  the  state  may 
introduce  any  competent  evidence  tending  to  connect  defendant  with  the  alleged 
offense,  or  to  establish  any  essential  element  thereof,'^  or  to  show  the  time  of  its 


that  accused  was  single,  and  where  the  in- 
dictment is  silent  the  state  need  not  prove 
that  accused  was  unmarried,  and  a  verdict  of 
guilty  will  not  be  set  aside  because  of  the 
absence  of  such  proof.  Jordan  v.  State,  120 
Ga.  864,  48  S.  E.  352. 

74.  State  v.  Slattery,  74  N.  J.  L.  241,  65 
Atl.  866,  holding  that  where,  in  a  prosecution 
under  the  fiftieth  section  of  the  Crimes  Act 
(Pamphl.  Laws  (1898),  p.  807),  against  a 
single  man  having  sexual  intercourse  with  a 
single  woman  under  promise  of  marriage,  the 
state  proves  defendant  single  some  months 
prior  to  the  seduction,  it  is  presumed,  in  the 
absence  of  contrary  evidence,  that  he  remained 
single. 

75.  See,  generally,  Criminal  Law,  12  Cyc. 
390  et  seq.;  Evidence,  16  Cyc.  821;  17 
Cyc.  1. 

76.  Evidence  for  state  held  inadmissible.— 

Wilson  V.  State,  73  Ala.  527  (holding  that  it 
is  not  permissible  to  prove  that  defendant  was 
accused  of  the  seduction  and,  with  knowledge 
of  the  accusation,  sought  an  adjustment  with 
the  prosecutrix,  where  the  fact  of  the  accusa- 
tion rested  in  mere  hearsay,  and  the  proposi- 
tion for  an  adjustment  did  not  embody  an 
admission  or  confession  of  guilt)  ;  Neary  v. 
People,  115  111.  App.  157  (holding  that  it  is 
error  to  permit  the  prosecuting  witness  in  a 
criminal  prosecution  for  seduction  to  state 
that  she  is  a  cripple)  ;  State  v.  Thompson,  79 
Iowa  703,  45  N.  W.  293  (testimony  of  the 
prosecutrix  that  she  understands  that  defend- 
ant has  other  children  than  hers)  ;  People  v. 
Payne,  131  Mich.  474,  91  N.  W.  739  (evidence 
that  the  prosecutrix  mother  was  insane,  and 
that  her  father  did  not  care  for  her  after  she 
was  fourteen  years  of  age)  ;  Bailey  v.  State, 
(Tex.  Cr.  App.  1895)  30  S.  W.  669  (evidence 
that  the  woman  committed  suicide  two  days 
after  the  alleged  offense). 

Second  offense. — ^Where  the  prosecutrix 
testifies  to  the  first  of  two  offenses  charged  in 
the  indictment,  the  admission  of  her  testi- 
mony to  prove  the  second  is  error,  since  after 
the  commission  of  the  first  offense  she  is  no 
longer  "  chaste,"  and  the  crime  cannot  be 
committed  as  against  her.  Cook  v.  People,  2 
Thomps.  &  C.  (N.  Y.)  404.  See  supra,  III, 
A,  4,  b,  (I). 

77.  Smith  v.  State,  107  Ala.  139,  18  So. 
306. 

Evidence  for  defendant  held  inadmissible. — 

State  V.  Whalen,  98  Iowa  662,  68  N.  W.  554 
(evidence  that  the  prosecutrix  once  agreed  to 
accept  a  certain  sum  in  settlement  of  her 
claims  against  defendant)  ;  Barnes  v.  State, 
37  Tex.  Cr.  320,  39  S.  W.  684  (evidence  that 
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prosecutrix  adjusted  her  person  in  order  to 
accommodate  defendant). 

78.  Smith  v.  State,  107  Ala.  139,  18  So. 
306;  Wilson  v.  State,  73  Ala.  527. 

79.  Bracken  v.  State,  111  Ala.  68,  20  So. 
636,  56  Am.  St.  Eep.  23;  People  i\  Hulbbard, 
92  Mich.  322,  52  N.  W.  729;  State  v.  Hill,  91 
Mo.  423,  4  S.  W.  121;  Merrell  v.  State,  (Tex. 
Cr.  App.  1902)  70  S.  W.  979. 

Evidence  for  state  held  admissible. —  Pike 
V.  State,  121  Ga.  604,  49  S.  E.  680  (holding 
that  evidence  in  seduction  that  the  mother  of 
prosecutrix  was  dead  and  that  the  accused 
was  the  father  of  the  child  of  prosecutrix  was 
not  irrelevant  or  harmful)  ;  People  v.  Gibbs, 
70  Mich.  425,  38  N.  W.  257  (conversation 
between  the  complaining  witness,  her  mother 
and  sister,  explanatory  of  testimony  drawn 
from  the  sister  on  cross-examination  by  the 
defense,  as  to  occurrences  on  the  alleged  oc- 
casion of  seduction,  and  tending  to  disprove 
defendant's  alibi)  ;  State  v.  Kavanaugh,  133 
Mo.  452,  33  S.  W.  33,  34  S.  W.  842  (evidence 
that  defendant  committed  an  abortion  on  the 
prosecutrix) ;  Merrell  v.  State,  (Tex.  Cr.  App. 
1902)  70  S.  W.  979  (evidence  of  accused's 
statement  that  he  had  heard  that  his  victim 
was  dead,  and  that  her  father  had  threatened 
to  kill  him,  and  of  his  request  for  advice, 
whereupon  witness  recommended  flight,  which 
suggestion  accused  followed,  is  admissible)  ; 
Bailey  v.  State,  (Tex.  Cr.  App.  1895)  30 
S.  W.  669  (proof,  as  showing  defendant's  in- 
tent, that,  some  months  before  the  alleged 
seduction,  he  told  the  witness  that  he  intended 
to  have  carnal  knowledge  of  the  woman 
alleged  to  have  been  seduced,  but  that  he  did 
not  intend  to  marry  her;  and  testimony  of  a 
hotel-keeper  to  identify  the  prosecutrix  as 
the  woman  who  was  with  defendant  at  the 
hotel,  where  the  seduction  was  alleged  to  have 
occurred ) . 

Redirect  examination. —  If  the  prosecutrix, 

upon  cross-examination,  on  a  trial  for  seduc- 
tion, denies  having  told  a  third  person,  in 
conversation,  that  she  had  been  seduced  by 
defendant,  she  should  be  allowed,  on  redirect 
examination,  to  state  what  she  did  say. 
Bracken  v.  State,  111  Ala.  68,  20  So.  636,  56 
Am.  St.  Rep.  23. 

Rebuttal. —  It  may  be  proved  that  the 
father  of  the  prosecutrix  applied  to  the  prose- 
cuting attorney,  before  bastardy  proceedings 
were  instituted,  and  sought  to  have  defendant 
arrested  for  the  alleged  seduction,  for  the 
purpose  of  rebutting  an  inference,  which  might 
be  drawn  from  the  circumstances  and  other 
evidence  in  the  case,  that  the  criminal  prose 
cution  was  an  afterthought,  and  instituted 
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commission, or  to  corroborate  the  testimony  of  the  prosecutrix/^  including 
confessions  and  declarations    and  admissions   of  the  accused;      and  on  the 
other  hand  defendant  may  introduce  any  competent  evidence  tending  to  show 
that  the  charge  is  unfounded,  or  to  disprove  any  essential  element  of  the  offense, 
including  competent  expert  or  opinion  evidence.^* 


for  the  purpose  of  extorting  money  from  de- 
fendant, which  claim  was  made  by  defendant's 
counsel  on  the  trial.  People  v.  Hubbard,  92 
Mich.  322,  52  N.  W.  729. 

80.  People  v.  Orr,  92  Hun  (N.  Y.)  199, 
36  K  Y.  Suppl.  398  [affirmed  in  149  N.  Y. 
616,  44  N.  E.  1127],  testimony  of  a  physi- 
cian as  to  his  examination  of  the  prosecutrix, 
and  her  condition,  at  or  about  the  time  of  the 
alleged  seduction  and  intercourse. 

81.  loiua. —  State  Hughes,  106  Iowa  125, 
76  N.  W.  520,  68  Am.  St.  Rep.  288. 

Neio  Jersey. —  State  v.  Brown,  64  N.  ■  J.  L. 
414,  45  Atl.  800  [affirmed  in  65  N.  J.  L.  687, 
51  Atl.  1109],  conversations  of  witnesses  with 
each  other  and  with  the  prosecutrix  and  de- 
fendant, pertaining  to  the  elements  of  the 
offense,  admissible  as  corroborative  of  prose- 
cutrix, if,  at  the  time,  prosecutrix,  defendant, 
and  the  witnesses  were  present,  in  the  hearing 
of  each  other,  and  taking  part  in  such  con- 
versations. 

North  Carolina. —  State  v.  Kincaid,  142 
N.  C.  657,  55  S.  E.  647,  corroborative  evidence 
of  statements  by  the  prosecutrix  relating  to 
statements  by  defendant  as  an  excuse  for  not 
marrying  her,  that  he  was  in  a  mess  with 
another  girl,  that  he  would  stop  with  such 
other  girl  and  come  as  soon  as  he  could,  as  a 
reason  why  they  were  not  married. 

Oklahoma. —  Harvey  v.  Territory,  11  Okla. 
156,  65  Pac.  837. 

Teasas.— Merrell  v.  State,  (Cr.  App.  1902) 
70  S.  W.  979. 

Fact  testified  to  by  prosecutrix  only  — 
Under  the  Iowa  statute  providing  that  upon  a 
trial  for  seduction  "  the  defendant  cannot  be 
convicted  upon  the  testimony  of  the  person 
injured  unless  she  be  corroborated  by  other 
evidence  tending  to  connect  the  defendant 
with  the  commission  of  the  offense,"  a  fact 
testified  to  alone  by  the  person  injured  is  not 
admissible  to  corroborate  her.  State  v.  Kings- 
ley,  39  Iowa  439.    See  infra,  III,  B,  3,  c,  (ii). 

82.  Alabama. — ^ Bracken  v.  State,  111  Ala. 
68,  20  So.  636,  56  Am.  St.  Rep.  23,  crimina- 
tive letters  written  by  defendant  to  the  prose- 
cutrix after  the  alleged  offense,  defendant's 
handwriting  being  proved  and  the  genuineness 
of  the  letters  not  being  denied. 

/oioa.— .State  v.  Hughes,  106  Iowa  125,  76 
N.  W.  520,  68  Am.  St.  Rep.  288. 

Michigan. —  People  v.  Hubbard,  92  IMich. 
322,  52  N.  W.  729,  conversations  with  de- 
fendant after  his  arrest  for  bastardy,  tending 
to  show  the  act  of  sexual  intercourse,  and  to 
some  extent  also  the  charge  of  seduction. 

Mississippi. —  Webb  v.  State,  (1897)  21  So. 
133,  letters  from  defendant  to  prosecutrix. 

Missouri. —  State  v.  Hill,  91  Mo.  423,  4 
S.  W.  121. 

New  Jersey. —  State  v.  Brown,  64  N.  J.  L. 
414,  45  Atl.  800  [affirmed  in  65  N.  J.  L.  687, 
51  Atl.  1109],  holding  that  evidence  of  the 


admissions  of  defendant  and  his  acquiescence 
in  the  truth  of  the  charge,  his  conduct,  and 
promises,  are  admissible  in  a  prosecution  for 
seduction  as  corroborative  proof,  even  though 
such  admissions,  acquiescence,  conduct,  and 
promises  do  not  take  place  until  after  the 
time  of  the  alleged  promise  to  marry  and 
seduction  and  pregnancy. 

Teoeas. —  Merrell  v.  State,  (Cr.  App.  1902) 
70  S.  W.  979. 

Virginia. —  Hausenfluck  v.  Com.,  85  Va.  702, 
8  S.  E.  683. 

See  43  Cent.  Dig.  tit.  "Seduction,"  §  72 
et  seq. 

A  sufficient  predicate  for  the  admission  of 
a  confession,  made  to  a  witness  by  defend- 
ant, in  a  prosecution  for  seduction,  is  laid, 
and  the  confession  is  admissible  in  evidence, 
where  it  is  shown  that  the  witness,  a  brother 
of  the  prosecutrix,  went  to  a  field,  where  de- 
fendant was  at  work,  and  had  a  conversation 
with  him,  at  which  no  third  person  was 
present ;  that  at  the  time  he  had  no  weapon 
with  him,  made  no  threats,  and  held  out  no 
promises  or  inducement  to  defendant,  and  that 
he  did  not  say  that  it  would  be  better  for 
defendant  to  tell  all  about  it.  Bracken  v. 
State,  111  Ala.  68,  20  So.  636,  56  Am.  St. 
Rep.  23. 

83.  People  V.  Clark,  33  IMich.  112;  State 
V.  Reeves,  97  Mo.  668,  10  S.  W.  841,  10  Am. 
St.  Rep.  349. 

Evidence  for  defendant  held  admissible. — 

People  V.  Clark,  33  Mich.  112  (evidence  of  a 
conspiracy  between  complainant  and  her 
father  and  mother  to  inveigle  defendant  into 
a  marriage  with  complainant,  and  failing  of 
this  to  prosecute  him)  ;  State  v.  Eckler,  106 
Mo.  585,  17  S.  W.  814,  27  Am.  St.  Rep.  372 
(holding  that  it  was  error  for  the  court  not 
to  permit  prosecutrix  to  be  asked  by  defend- 
ant if  she  had  ever  authorized  anybody  to 
settle  the  suit  and  accept  money  to  dismiss 
it)  ;  State  V.  Reeves,  97  Mo.  668,  10  S.  W. 
841,  10  Am.  St.  Rep.  349  (holding  that  where 
there  was  conflicting  evidence  as  to  the  ma- 
terial facts  in  the  case,  and  no  prosecution 
was  instituted  until  more  than  a  year  after 
the  birth  of  the  child  alleged  to  be  the  result 
of  the  connection  between  the  prosecutrix  and 
defendant,  during  which  time  the  latter  mar- 
ried, it  was  error  to  refuse  to  allow  the  prose- 
cutrix to  be  asked,  on  cross-examination,  if 
the  idea  of  prosecuting  him  did  not  first 
I)resent  itself  to  her  after  his  marriage,  as 
that  fact  might  tend  to  throw  light  on  the 
animus  of  tlie  prosecutrix). 

84.  See,  generally.  Evidence,  17  Cyc.  25 
et  seq.  And  see  People  v.  Clark,  33'Mich. 
112,  holding  that  the  opinions  of  medical 
experts  that  sexual  intercourse  under  the  cir- 
cumstances described  by  the  prosecutrix  (in 
a  buggy)  was  highly  improbable,  if  not  im- 
possible, and  also  as  to  the  pain  and  sulfering 
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(ii)  Character  of  Female  —  (a)  In  General.  Defendant  may  introduce 
any  competent  evidence  that  the  prosecutrix  was  not  of  previous  chaste  character 
at  the  time  of  the  alleged  seduction. He  may  show  that  the  first  act  caused 
no  pain  or  laceration. He  may  also  introduce  evidence  showing  a  lewd  dis- 
position or  lascivious  nature;  and  may  show  her  bad  reputation  for  chastity 
under  statutes  punishing  seduction  of  a  female  of  ''good  repute"  for  chastity 
but  not  under  statutes  punishing  seduction  of  a  female  of  ''previous  chaste  char- 
acter/' except  to  support  or  corroborate  evidence  of  actual  unchastity.^^  A 
witness  who  has  not  testified  to  the  general  character  of  the  prosecutrix  cannot 
be  asked  on  cross-examination  as  to  whether  there  was  not  a  report  in  the  neigh- 
borhood derogatory  to  her  character. The  defense  cannot,  on  examination  in 
chief,  impeach  either  the  chastity  or  credit  of  the  female  by  evidence  of  what  a 
third  person  said  to  the  impeaching  witness  touching  her  character  or  conduct, 
or  of  statements  made  by  them  as  to  admissions  made  by  prosecutrix. Evi- 
dence of  the  good  character  or  repute  of  the  female  is  admissible  as  tending  to 
show  her  previous  chaste  character, or  in  rebuttal  of  defendant's  evidence  tend- 
ing to  impeach  her  chastity;     and  evidence  of  the  habits  and  deportment  of  the 


the  prosecutrix  would  have  experienced  had 
such  an  act  taken  place  were  admissible. 

85.  Smith  v.  State,  118  Ala.  117,  24  So. 
55;  Caviness  v.  State,  42  Tex.  App.  420,  60 
S.  W.  555. 

86.  Barnes  v.  State,  37  Tex.  App.  320, 
39  S.  W.  684. 

87.  Keller  v.  State,  102  Ga.  506,  31  S.  E. 
92;  O'Neill  v.  State,  85  Ga.  323,  11  S.  E.  655, 
holding  that  on  an  indictment  for  seducing 
a  virtuous  unmarried  female,  the  want  of 
moral  chastity  may  be  regarded  on  the  ques- 
tion whether  the  woman,  although  a  virgin, 
was  really  seduced,  or  whether  she  shared  the 
intercourse  for  the  gratification  of  lascivious 
propensities  not  inflamed  by  the  arts  or  im- 
portunity of  the  accused. 

Letters  written  to  a  third  person  by  prose- 
cutrix, showing  a  vulgar  and  lascivious  mind 
on  her  part,  were  admissible  for  the  purpose 
of  discrediting  her,  and  also  to  shed  light  on 
her  chastity  at  the  time  of  her  alleged  seduc- 
tion by  defendant.  Nolan  v.  State,  48  Tex. 
Cr.  436,  88  S.  W.  242. 

88.  See  supra,  III,  A,  4,  b,  (iv)  ;  III,  B,  3, 
a,  (II). 

89.  Suther  v.  State,  118  Ala.  88,  24  So. 
43;  State  f.  Reinheimer,  109  Iowa  624,  80 
N.  W.  669;  State  v.  Prizer,  49  Iowa  531,  31 
Am.  Rep.  155;  Kenyar  v.  People,  26  N.  Y. 
203,  84  Am.  Dec.  177. 

90.  State  v.  Whitley,  141  N.  C.  823,  53 
S.  E.  820. 

91.  McTyier  v.  State,  91  Ga.  254,  18  S.  E. 
140;  Parks  v.  State,  35  Tex.  Cr.  378,  33  S.  W. 
872. 

92.  Parks  v.  State,  35  Tex.  Cr.  378,  33 
S.  W.  872. 

93.  People  v.  Samonset,  97  Cal.  448,  32 
Pac.  520;  Ex  p.  Vandiveer,  4  Cal.  App.  650, 
88  Pac.  993 ;  State  v.  Lockerby,  50  Minn.  363, 
52  N.  VV.  958,  36  Am.  St.  Hep.  656;  Carroll 
V.  State,  74  Miss.  688,  22  So.  295,  60  Am.  St. 
Rep.  539.  But  see  Lewis  v.  State,  89  Ga.  396, 
15  S.  E.  489;  Kauffman  v.  People,  11  Hun 
(N.  Y.)  82. 

Opinion. —  On  the  issue  of  the  previous 
chaste  character  of  prosecutrix  in  a  seduction 
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case,  the  head  of  a  family  of  which  prosecu- 
trix was  a  member  for  three  months  may  ex- 
press an  opinion  based  on  his  acquaintance 
and  an  observation  of  prosecutrix's  general 
conduct.  People  v.  Wade,  118  Cal.  672,  50 
Pac.  841. 

94.  Alabama. —  I^ight  v.  State,  147  Ala. 
93,  41  So.  850;  Suther  v.  State,  118  Ala.  88, 
24  So.  43;  Smith  v.  State,  107  Ala.  139,  18 
So.  306. 

California. —  People  v.  Krusick,  93  Cal.  74, 
28  Pac.  794. 

Georgia. —  Lewis  v.  State,  89  Ga.  396,  15 
S.  E.  489. 

Iowa.— StaUi  V.  Reinheimer,  109  Iowa  624, 
80  N.  W.  669 ;  State  v.  Lenihan,  88  Iowa  670, 
56  N.  W.  292;  State  v.  Deitrick,  51  Iowa  467, 
1  N.  W.  732 ;  State  v.  Shean,  32  Iowa  88. 

Kansas. —  State  v.  Bryan,  34  Kan.  63,  8 
Pac.  260. 

Mississippi. —  Carroll  v.  State,  74  Miss.  688, 
22  So.  295,  60  Am.  St.  Rep.  539. 

Missouri. —  State  v.  Brandenburg,  118  Mo. 
181,  23  S.  W.  1080,  40  Am.  St.  Rep.  362. 

Oregon. —  State  v.  Clark,  9  Oreg.  466. 

That  witness  never  heard  anything  against 
her  character. —  On  indictment  for  seduction, 
a  witness  who  testifies  that  he  has  lived  in 
the  neighborhood  of  the  prosecutrix  and  known 
her  from  childhood  is  competent  to  testify  as 
to  her  good  character,  by  stating  that  he  has 
never  heard  anything  against  her  character. 
State  V.  Deitriclc,  51  Iowa  467,  1  N.  W.  732; 
State  V.  Bryan,  34  Kan.  63,  8  Pac.  260;  State 
V.  Brandenberg,  118  Mo.  181,  23  S.  W.  1080, 
40  Am.  St.  Rep.  362. 

A  teacher's  certificate,  held  by  the  prosecut- 
ing witness  at  the  time  of  the  alleged  seduc- 
tion, is  not  competent  evidence  of  reputation 
or  chastity.  Russell  v.  State,  77  Nebr.  519, 
110  N.  W.  380. 

An  ex  parte  certificate  of  a  person  con- 
nected with  a  business  school,  informing 
those  whom  it  might  concern  that  prosecutrix 
was  an  industrious  and  conscientious  student 
and  had  won  the  esteem  of  her  teachers,  was 
incompetent.  Whatley  v.  State,  144  Ala.  68^ 
39  So.  1014. 
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prosecutrix,^^  or  of  declarations  and  admissions  of  defendant/^  is  admissible  for 
this  purpose.    If  the  woman  is  a  witness  she  may  testify  to  her  previous  virtue. 

(b)  Specific  Acts.  Under  a  statute  punishing  seduction  of  a  female  ''of  good 
repute"  for  chastity,  the  evidence  must,  according  to  the  weight  of  authority, 
go  to  her  reputation,  and  her  chastity  cannot  be  impeached  by  specific  acts  of 
unchastity  or  lewdness. But  under  statutes  requiring  the  female  to  have  been 
of  previous  "  chaste  character,''  her  chastity  may,  and  generally  must,^^  be  attacked 
by  evidence  of  specific  acts  of  unchastity  and  immorality,^  unless  they  are  too 
remote;^  and  her  declarations  and  admissions  are  admissible  for  this  purpose.^ 
It  may  be  shown  that  she  was  guilty  of  lewd  and  improper  conduct,  not  amount- 
ing to  sexual  intercourse,  with  other  men ;  *  that  she  had  intercourse  with  def end- 


General  character. —  In  a  trial  for  seduc- 
tion, a  question  asked  of  a  witness  for  the 
prosecution,  as  to  the  complainant,  whether 
he  knew  "  what  her  character  for  chastity- 
was  in  the  neighborhood,"  was  held  open  to 
objection,  in  that  "  general "  character  was 
not  called  for.    State  v.  Clark,  9  Oreg.  466. 

General  reputation  for  morality. —  In  a 
prosecution  for  seduction,  the  reputation  of 
prosecutrix  for  morality,  which  may  be  shown 
in  rebuttal  of  evidence  tending  to  show  un- 
chastity, is  a  reputation  for  morality  in 
sexual  relations;  and.it  was  error  to  allow 
prosecutor  to  introduce  evidence  of  the  general 
reputation  of  the  prosecutrix  for  morality. 
State  V.  Hummer,  128  Iowa  505,  104  N.  W. 
722. 

95.  State  V.  Shean,  32  Iowa  88. 

96.  Slither  v.  State,  118  Ala.  88,  24  So. 
43,  holding  that  a  witness  in  a  prosecution 
for  seduction  under  promise  of  marriage  may 
testify  to  declarations  of  defendant  that  pros- 
ecutrix was  a  "  nice "  girl  and  a  suitable 
companion  for  witness'  daughter,  and  that  he 
intended  to  marry  her. 

97.  Kenyon  v.  People,  26  N.  Y.  203,  84 
Am.  Dec.  177. 

98.  State  v.  Atterbury,  59  Kan.  237,  52 
Pac.  451 ;  State  v.  Bryan,  34  Kan.  63,  8  Pac. 
260;  Russell  V.  State,  77  Nebr.  519,  110  N.  W. 
380;  State  v.  Slattery,  74  N.  J.  L.  241,  65 
Atl.  866;  Foley  v.  State,  59  N.  J.  L.  1,  35 
Atl.  105  (both  holding  that  on  an  indictment 
for  the  statutory  offense  of  sexual  intercourse 
*'  with  a  single  female  of  good  repute  for 
chastity  under  the  age  of  twenty-one  years," 
under  promise  of  marriage,  proof  that  such 
woman  had  been  unchaste  with  two  other  men 
was  properly  excluded,  as  being  irrelevant)  ; 
Bowers  v.  State,  29  Ohio  St.  542.  See  supra, 
III,  A,  4,  b,  (IV). 

Contra.—  State  v.  Patterson,  88  Mo.  88,  57 
Am.  Rep.  374,  holding  that  under  Rev.  St. 
§  1259,  making  it  an  indictable  offense, 
"  under  promise  of  marriage,"  to  "  seduce  and 
debauch  any  unmarried  female  of  good 
repute,"  it  may  be  shown  that  the  woman, 
before  the  time  of  the  seduction  charged,  was 
guilty  of  acts  of  lewdness  and  unchastity  with 
other  men  than  defendant. 

99.  See  supra,  III,  B,  3,  b,  (ii),  (a). 

1.  Arkansas. —  Polk  v.  State,  40  Ark.  482, 
48  Am.  Rep.  17. 

loiDu. —  State  V.  Prizer,  49  Iowa  531,  533, 
31  Am.  Rep.  155;  State  v.  Sutherland,  30 
Iowa  570. 


Michigan. —  People  v.  Craig,  116  Mich.  388, 
74  N.  W.  528;  People  v.  Clark,  33  Mich. 
112. 

Missouri. —  State  V.  Wheeler,  94  Mo.  252,  7 
S.  W.  103 ;  State  v.  Patterson,  88  Mo.  88,  57 
Am.  Rep.  374  [overruling  State  v.  Brassfield, 
81  Mo.  151,  51  Am.  Rep.  235]. 

New  York. —  Kenyon  v.  People,  26  N.  Y. 
203,  84  Am.  Dec.  177  [affirming  5  Park.  Cr. 
254]. 

Texas.—  Davis  V.  State,  36  Tex.  Cr.  548,  38 
S.  W.  174,  testimony  of  other  men  as  to 
sexual  intercourse  with  them  held  admissible. 

See  43  Cent.  Dig.  tit.  "  Seduction,"  §  74. 

Where  immaterial  evidence  of  the  chastity 
of  the  prosecutrix  has  been  admitted,  it  may 
be  contradicted  by  evidence  of  lewd  conduct. 
People  V.  McArdle,  5  Park.  Cr.  (N.  Y.) 
180. 

Prosecutrix  may  be  cross-examined  upon 

matters  to  contradict  the  legal  presumption 
of  previous  chastity ;  as,  for  instance,  whether 
she  had  not  used  indecent  language  with  other 
men,  or  been  found  in  bed  with  men  whose 
names  are  not  given.  State  v.  Sutherland,  30 
Iowa  570. 

2.  State  V.  Dunn,  53  Iowa  526,  5  N.  W. 
707,  holding  that  evidence  of  improper  con- 
duct on  the  part  of  the  prosecutrix  eight  years 
before  the  trial,  when  she  was  only  fourteen 
years  of  age,  was  inadmissible  to  prove  her 
unchaste.  See  also  State  v.  Hemm,  82  Iowa 
609,  48  N.  W.  971,  holding  that  where  prose- 
cutrix was  seventeen  years  old  at  the  time 
of  the  seduction,  the  deposition  of  a  woman 
for  whom  she  had  worked  at  various  times 
prior  to  reaching  the  age  of  fourteen  years, 
showing  that  she  then  swore  and  used  vulgar 
language,  was  properly  excluded. 

3.  State  V.  demons,  78  Iowa  123,  42  N.  W. 
562  (holding  that  her  declarations  and  admis- 
sions subsequent  to  the  seduction  as  to  prior 
practices  showing  unchastity  are  admissible)  ; 
Davis  V.  State,  36  Tex.  Cr.  548,  38  S.  W.  174 
(holding  tbat  where  prosecutrix  testified  that 
she  had  never  had  intercourse  with  any  man 
except  defendant,  and  that  she  was  enceinte 
by  him,  it  was  competent  to  prove  by  her  let- 
ters to  a  third  person  tliat  she  was  intimate 
with  said  person,  and  that  she  denounced  him 
as  the  cause  of  the  pregnancy).  But  see  Peo- 
ple V.  Brewer,  27  ^Mich.  134. 

4.  Creighton  v.  State,  41  Tex.  Cr.  101,  51 
S.  W.  910,  that  she  had  kissed,  and  had  been 
kissed  and  embraced  by,  other  men.  And  see 
supra,  111,  B,  3,  b.  (ii),  (a). 
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ant  before  the  promise;  ^  and  that  she  was  often  out  late  at  night.®  But  conduct 
not  tending  to  show  unchastity  is  not  admissible.'^  Where  defendant  has  proved 
an  act  of  intercourse  between  prosecutrix  and  another,  it  is  competent  for  the 
prosecution  to  show  what  was  said  and  done  in  connection  therewith  to  induce 
prosecutrix  to  submit.^ 

(c)  Subsequent  to  Offense.  As  a  rule  evidence  as  to  the  unchaste  character 
or  conduct  of  the  female,  or  as  to  her  reputation  for  chastity,  after  the  alleged 
seduction  is  inadmissible,^  unless  the  evidence  tends  to  explain  what  took  place 
before  the  alleged  seduction;  but  it  has  been  held  that  the  fact  that  the  female 
continued  to  have  intercourse  with  defendant  after  the  alleged  seduction  may 
be  considered  by  the  jury  as  bearing  on  her  previous  chaste  character. Evi- 
dence of  the  reputation  of  the  female  after  the  offense  is  admissible  to  affect  her 
credibility.^^ 

(ill)  Character  and  Conduct  of  Prosecutrix's  Family  and 
Associates.  Defendant  may  show  that  the  prosecutrix  knowingly  associated 
with  men  of  bad  character;  that  indecent  remarks  were  made  in  her  presence 
by  a  male  acquaintance;  ^*  and  that  her  family  and  female  associates  were  of 
bad  character. He  cannot  show  by  general  reputation  that  the  house  of  the 


5.  State  V.  Brassfield,  81  Mo.  151,  51  Am. 
Rep.  235;  Bowers  v.  State,  29  Ohio  St.  542. 

6.  State  V.  demons,  78  Iowa  123,  42  N.  W. 
562. 

7.  Knight  V.  State,  147  Ala.  93,  41  So.  850 
(holding  that  evidence  as  to  whether  pros- 
ecutrix had  ever  consented  to  have  inter- 
course with  a  certain  witness  was  irrelevant, 
where  the  act  was  not  consummated)  ;  State 
V.  Payson,  71  Iowa  542,  32  N.  W.  484  (that 
another  man  had  frequently  gone  home  with 
her  properly  excluded,  although  she  testified 
on  cross-examination  that  she  kept  company 
with  no  one  but  defendant)  ;  State  v.  Cur- 
ran,  51  Iowa  112,  49  N.  W.  1006  (holding 
that  it  was  not  competent  to  establish  the 
unchastity  of  the  prosecutrix  by  showing 
that  she  had,  on  a  particular  occasion,  acted 
in  such  a  manner  toward  male  relatives  as 
to  be  reproved  by  her  stepmother), 

8.  Anderson  v.  State,  39  Tex.  Cr.  83,  45 
S.  W.  15. 

9.  Alabama. —  Smith  v.  State,  118  Ala. 
117,  24  So.  55;  Bracken  v.  State,  111  Ala. 
68,  20  So.  636,  56  Am.  St.  Rep.  23. 

Arkansas. —  Wilhite  v.  State,  84  Ark.  67, 
104  S.  W.  531,  holding  that  where,  on  a  trial 
for  seduction,  accused  admitted  the  promise 
of  marriage  and  the  sexual  intercourse  with 
prosecutrix,  and  insisted  that  he  did  not  ful- 
fil the  promise  of  marriage  because  of  the 
want  of  chastity  of  prosecutrix,  the  exclusion 
of  a  letter  from  prosecutrix,  written  subse- 
quently to  her  surrender  of  her  virtue  to 
accused,  and  indicating  that  her  thoughts 
were  bent  on  sexual  intercourse  with  him, 
was  proper. 

California. —  People  v.  Kehoe,  123  Cal.  224, 
55  Pac.  911,  69  Am.  St.  Rep.  52;  People  v. 
Wade,  118  Cal.  672^  50  Pac.  841. 

Georgia. —  Mann  v.  State,  34  Ga.  1. 

7ot/;a.— State  v.  Wyckoff,  113  Iowa  670,  83 
N.  W.  713;  State  v.  Abbeglan,  103  Iowa  50, 
72  N.  W.  305;  State  v.  Deitrick,  51  Iowa 
467,  1  N.  W.  732  (holding  that  questions 
upon  the  subject  of  the  female's  chastity 
must  leave  no  room  for  inference  or  doubt 
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that  they  refer  to  a  time  prior  to  the  alleged 
seduction)  ;  State  v.  Wells,  48  Iowa  671. 

Michigan. — People  v.  Brewer,  27  Mich.  134. 

Neiv  York. —  Boyce  v.  People,  55  N.  Y.  644. 

Teocas.—  Xolan  v.  State,  48  Tex.  Cr.  436, 
88  S.  W.  242 ;  Anderson  v.  State,  39  Tex.  Cr. 
83,  45  S.  W.  15. 

10.  State  V.  Abbeglan,  103  Iowa  50,  72 
N.  W.  305;  Nolan  v.  State,  48  Tex.  Cr.  436, 
88  S.  W.  242,  holding  that  while  the  mere 
fact  that  prosecutrix  subsequently  becomes  a 
prostitute  is  no  justification  or  defense  for 
defendant,  yet,  if  her  conduct  be  such  as  to 
indicate  general  prostitution  on  her  part, 
this  should  be  considered  as  a  circumstance 
by  the  jury  in  passing  on  whether  she  was 
probably  chaste  at  the  time  of  her  alleged 
seduction. 

11.  Ferguson  v.  State,  71  Miss.  805,  15  So. 
66,  42  Am.  St.  Rep.  492. 

The  prosecution  may  show  intercourse  be- 
tween the  prosecutrix  and  defendant  after 
the  alleged  seduction.  State  v.  Robertson, 
121  K  C.  551,  28  S.  E.  59.  See  Ferguson 
V.  State,  71  Miss.  805,  15  So.  66,  42  Am.  St. 
Rep.  492. 

12.  State  V.  Summar,  143  Mo.  220,  45  S.  W. 
254. 

13.  State  V.  Bige,  112  Iowa  433,  84  N.  W. 
518. 

14.  State  V.  Bige,  112  Iowa  433,  84  N.  W. 
518,  although  the  remarks  were  not  ad- 
dressed to  her, 

15.  Jeter  v.  State,  52  Tex.  Cr.  212,  106 
S.  W.  371  (holding  that,  in  a  seduction  trial, 
it  was  improper  to  exclude  testimony  show- 
ing that  prosecutrix's  sister's  reputation  for 
chastity  was  bad,  and  had  been  for  two  or 
three  years,  and  that  witness  knew  of  her 
unchaste  acts,  where  the  sisters  resided  with 
their  father,  and  habitually  went  to  social 
gatherings  together  unattended,  and  would 
return  accompanied  by  young  men)  ;  Cair- 
ness  V.  State,  42  Tex.  Cr.  420,  60  S.  W.  555 
(that  her  sisters  and  a  niece  with  whom  she 
associated  gave  birth  to  illegitimate  chil- 
dren). 


SEDUCTION 


[35  Cye.]  1351 


prosecutrix's  mother,  where  the  prosecutrix  hved,  was  a  house  of  ill-fame;  the 
fact  must  be  established  by  proof  of  particular  facts;  nor  can  he  prove  this 
by  asking  the  conclusion  of  a  witness/^  Evidence  of  the  good  character  and 
standing  of  the  parents  of  the  prosecutrix  and  the  family  generally  is  inadmissible.^^ 

(iv)  Age  of  Female.  The  prosecutrix  on  a  trial  for  seduction  under  promise 
of  marriage  can  testify  as  to  her  own  age,  although  a  question  of  pedigree  is  not 
directly  in  issue. Defendant  is  entitled  to  show  that  the  prosecutrix  was  older 
than  she  had  stated  herself  to  be.^^ 

(v)  Character  of  Accused.  It  is  not  competent  to  prove  the  general 
moral  character  of  defendant,  but  only  his  character  for  virtue. 

(vi)  Marriage  or  Non-Marriage  of  Accused.  On  the  prosecution  of 
a  married  man  for  seduction  under  a  statute  making  it  a  crime  for  any  "married 
man"  to  seduce  an  unmarried  female  and  have  illicit  connection  with  her,  a 
distinct,  solemn,  unequivocal  confession  or  admission  by  defendant  is  admissible 
to  prove  the  fact  of  marriage. 

(vii)  The  Seduction  in  General.  It  has  been  held  that  the  prosecutrix 
cannot  testify  to  the  motive  which  induced  her  to  submit  to  intercourse  w^ith 
defendant,^^  but  the  better  opinion  is  to  the  contrary.^*  She  may  testify  that 
she  felt  an  affection  for  defendant  and  was  willing  to  become  his  wife.^^  The 
state  may  introduce  evidence  of  defendant's  declarations  and  admissions  tending 
to  show  intercourse  of  defendant  with  the  prosecutrix  and  the  means  by  which 
it  was  accomplished.^^    It  is  proper  to  admit  evidence  by  the  mother  of  prosecu- 


16.  People  V.  Kenyon,  5  Park.  Cr.  (N.  Y.) 
254  \afjtrmed  in  26  N.  Y.  203,  84  Am.  Dec. 
177];  Barker  v.  Com.,  90  Va.  820,  20  S.  E. 
776. 

17.  Barker  v.  Com.,  90  Va.  820,  20  S.  E. 
776,  holding  that  a  question  asked  a  witness 
on  a  prosecution  for  seduction  as  to  whether, 
from  facts  within  his  own  knowledge,  the 
prosecutrix  resided  at  a  bawdy-house,  was 
properly  excluded  as  being  too  general  and 
calling  for  a  conclusion. 

18.  Lewis  V.  State,  89  Ga.  396,  15  S.  E. 
489. 

19.  State  V.  Marshall,  137  Mo.  463,  36 
S.  W.  619,  39  S.  W.  63. 

20.  Whatley  v.  State,  144  Ala.  68,  39  So. 
1014. 

21.  State  V.  Curran,  51  Iowa  112,  49  N.  W. 
1006.  In  a  prosecution  for  seduction,  testi- 
mony as  to  defendant's  bad  reputation  for 
chastity  up  to  the  time  he  was  accused  was 
properly  received,  although  the  crime  was 
committed  several  months  prior  thereto. 
State  V.  King,  9  S.  D.  628,  70  N.  W.  1046. 

22.  West  V.  State,  1  Wis.  209. 

23.  Anderson  v.  State,  104  Ala.  83,  16  So. 
108  (holding  that  the  prosecutrix  cannot 
testify  that  she  was  caused  to  have  improper 
intercourse  with  defendant  by  his  declara- 
tions of  love  for  her  and  his  promise  of  mar- 
riage; that  the  facts  should  be  stated,  and 
the  jury  left  to  infer  from  them  whether  the 
prosecutrix  was  seduced  by  the  alleged  acts 
or  conduct  of  defendant)  ;  Wilson  v.  State, 
73  Ala.  527  (holding  that  it  is  not  permis- 
sible for  the  prosecutrix  to  testify  that  she 
did  not  willingly  yield  to  the  embraces  of 
defendant,  or  that  she  yielded  in  consequence 
of  a  promise  of  marriage,  or  of  any  act  or 
declaration  of  defendant,  that  being  a  matter 
of  inference  or  deduction  to  be  drawji  by  the 
jury,  from  facts  and  circumstances  proved 


or  presumed,  and  not  a  fact  to  which  a  wit- 
ness may  testify). 

24.  Georgia. — Washington  t*.  State,  124  Ga. 
423,  52  S.  E.  910,  holding  that  it  is  not  error 
to  allow  the  woman  alleged  to  have  been 
seduced  to  testify  that  her  love  for  the  ac- 
cused caused  her  to  yield  to  the  sexual  inter- 
course. 

/ow;a.— State  v.  Bennett,  (1907)  110  K  W. 
150,  holding  that  the  prosecutrix  was  prop- 
erly permitted  to  testify  that  she  yielded  her 
person  to  defendant's  embraces  because  of  his 
promises. 

Michigan. —  See  People  v.  Jensen,  66  Mich. 
711,  33  N.  W.  811,  testimony  through  an  in- 
terpreter. 

Minnesota. —  State  v.  Brinkhaus,  34  Minn. 
285,  25  N.  W.  642. 

Mississippi. —  Ferguson  v.  State,  71  Miss. 
805,  15  So.  66,  42  Am.  St.  Rep.  492. 

Neto  York. — Armstrong  v.  People,  70  N.  Y. 
38. 

North  Carolina. —  State  v.  Eavnor,  145 
N.  C.  472,  59  S.  E.  344  (holding 'that  in  a 
prosecution  for  seduction  under  promise  of 
marriage,  the  testimony  of  prosecutrix  that 
she  yielded  on  defendant's  promise  of  mar- 
riage is  competent)  ;  State  v.  Wliitley,  141 
N.  C.  823,  53  S.  E.  820. 

Texas. —  Faulkner  v.  State,  53  Tex.  Ci'. 
258,  109  S.  W.  199,  holding  that  it  was 
proper  to  ask  the  prosecutrix  on  direct  ex- 
amination whether  she  believed  at  tlie  time 
that  defendant  and  she  were  to  become  man 
and  wife  the  following  spring,  whether  the 
day  of  their  marriage  had  been  fixed,  and 
whether  the  time  was  fixed  according  to  his 
or  her  suggestions. 

25.  State  v.  Burns,  119  Iowa  603,  94  N.  W. 
238. 

26.  State  r.  Hughes,  106  Iowa  125.  76 
N.  W.  520,  68  Am.  St.  Rep.  28S   ( iiolding 
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trix  tkat  the  daughter  had  told  her  of  the  seduction  and  the  promise  of  marriage. 
E^idenee  of  a  promise  by  defendant  that  if  the  female  would  yield  to  him  that 
time  he  would  not  make  such  a  request  again  is  admissible.^^  Where  the  pros- 
ecutrix has  testified  that  defendant  had  told  her  that  certain  other  girls  allowed 
such  liberties,  it  was  proper  to  ask  their  names,  as  evidence  bearing  on  the  means 
used  in  effecting  the  seduction.^^ 

(viii)  Pregnancy  and  Birth  and  Paternity  of  Child,  It  is  com- 
petent for  the  state  to  prove  that  the  prosecutrix  became  pregnant  or  gave  birth 
to  a  child  as  the  result  of  the  alleged  seduction,'"  unless  the  child  was  bom  so  long 


that  defendant's  statement  within  a  week 
after  commission  of  the  act,  not  having  seen 
prosecutrix  in  the  meantime,  that  he  was 
going  to  her  house  for  sexual  intercourse, 
was  admissrible  in  rebuttal  in  a  prosecution 
for  seduction,  where  defendant  denied  illicit 
connection,  and  also  in  corroboration  of  the 
prosecutrix)  ;  State  v.  Hill,  91  Mo.  423,  4 
S.  W.  121  (holding  that  evidence  that  de- 
fendant boasted  to  his  friends  that  he  had 
had  illicit  intercourse  with  the  prosecuting 
witness,  as  tending  to  show,  not  only  an 
illicit  connection,  but  also,  in  view  of  the 
oarcumstanees  under  which  the  admissions 
were  made,  the  deceptive  practices  by  which 
it  was  brought  about)  ;  Merrell  v.  State, 
(Tex.  Cr.  App.  1902)  70  S.  W.  979;  Hausen- 
fluck  V.  Com.,  85  Va.  702,  8  S.  E.  683  (hold- 
ing that  the  testimony  of  the  matron  of  the 
lying-in  hospital  as  to  admissions  by  defend- 
ant that  he  had  seduced  the  girl,  who  had 
been  respectable,  and  that  he  intended  to 
marry  her,  is  competent  to  support  the  evi- 
dence of  the  prosecutrix) . 

27.  State  v.  Whitley,  141  N.  C.  823,  58 
S.  E.  820. 

28.  McTyier  v.  State,  91  Ga.  254,  18  S.  E. 
140. 

29.  Lewis  v.  People,  37  Mich.  518. 

30.  Alabama. — Whatley  v.  State,  144  Ala. 
68,  39  So.  1014  (holding  that  testimony  as 
t®  when  a  child  was  born  of  prosecutrix  was 
admissible,  in  corroboration  of  prosecutrix 
as  to  the  time  of  the  intercourse)  ;  Cunning- 
ham V.  State,  73  Ala.  51  (holding  that  evi- 
dence that  the  prosecutrix  had  given  birth  to 
a  child  was  admissible,  although  defendant 
was  not  immediately  connected  therewith  in 
the  evidence ) . 

California. —  People  v.  Goodwin,  132  Cal. 
368,  64  Pac.  561,  holding  that  on  a  prosecu- 
tion for  seduction  under  promise  of  marriage, 
it  was  not  error  to  allow  the  prosecutrix  to 
testify  that  she  got  in  a  "family  way"  by 
defendant  two  months  after  the  alleged  se- 
duction, as  this  evidence  tended  to  show,  in 
connection  with  evidence  of  her  previous 
chastity,  that  she  had  been  seduced  prior  to 
that  time. 

loica. —  State  v.  Niagent,  134  Iowa  237,  111 
N.  W.  927  (holding  that  prosecutrix  could 
testify  that  a  child  was  born  to  her  as  a  re- 
sult of  the  act,  to  support  her  claim  that 
defendant  committed  the  crime,  and  as  to  the 
date  thereof)  ;  State  v.  Hughes,  106  Iowa 
125,  76  N.  W.  520,  68  Am.  St.  Rep.  288 
(holding  that  the  testimony  of  the  mother  of 
the    prosecutrix    that    she    discovered  her 
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daughter's  pregnancy  about  four  weeks  after 
the  alleged  seduction  is  admissible,  if  objec- 
tion is  made  to  the  admissibility  of  the  evi- 
dence only  and  not  to  the  competency  of  the 
witness);  State  v.  Burns,  (1899)  78  N.  W. 
681;  State  v.  Wickliff,  95  Iowa  386,  64  N.  W. 
282;  State  v.  demons,  78  Iowa  123,  42 
N.  W.  562  (holding  that  in  corroboration  of 
the  testimony  of  prosecutrix  that  she  had 
sexual  intercourse  at  the  time  named,  she 
may  testify  that  afterward  she  gave  birth  to 
a  child,  and  may  state  the  date  of  the  birth, 
the  evidence  not  connecting  defendant  with 
the  crime;  and  that  she  may  also  state  that 
the  child  with  her  is  the  one  alleged  to  have 
been  begotten  by  defendant,  where  the  child 
is  not  produced  to  show  a  resemblance  to  de- 
fendant) ;  State  v.  Richards,  72  Iowa  17,  33 
N.  W.  342;  State  p.  Danforth,  48  Iowa  43, 
30  Am.  Rep.  387. 

New  York. — Armstrong  v.  People,  70  N.  Y. 
38  (holding  that  on  a  prosecution  for  seduc- 
tion, the  testimony  of  the  prosecutrix,  an  un- 
married woman,  that  she  was  in  the  family 
way  at  the  time  of  the  trial,  some  seven 
months  after  the  commission  of  the  alleged 
offense,  was  competent)  ;  People  V.  Orr,  92 
Hun  199,  36  N.  Y.  Suppl.  398  [affirmed  in 
149  N.  Y.  616,  44  N.  E.  1127]. 

North  Carolina. —  State  v.  Horton,  100 
N.  C.  443,  6  S.  E.  238,  6  Am.  St.  Rep. 
613. 

Texas.— Merrell  v.  State,  (€r.  App.  1902) 
70  S.  W.  979  (holding  that  proof  of  the 
pregnancy  of  the  prosecutrix  at  the  time  of 
her  death  is  admissible)  ;  Snodgrass  v.  State, 
36  Tex.  Cr.  207,  36  S.  W.  477  (holding  that 
it  was  not  error  to  allow  it  to  be  proved  by 
the  testimony  of  the  prosecutrix  that  de- 
fendant was  the  father  of  the  child  then  in 
her  arms). 

Virginia. —  Hausenfluck  v.  Com.,  85  Va. 
702,  8  S.  E.  683,  holding  that  the  fact  that 
a  child  was  born  is  relevant  to  show  the  fact 
of  seduction. 

See  43  Cent.  Dig.  tit.  "Seduction,"  §  76. 

Knowledge  of  pregnancy. — Where  prose- 
cutrix, alleged  to  have  been  seduced,  testified 
that  while  she  knew  there  was  something  the 
matter  with  her  she  did  not  know  that  she 
was  pregnant  until  about  the  time  her  child 
was  born,  the  court  properly  refused  the  tes- 
timony of  physicians  that  it  was  impossible 
for  a  woman  to  carry  a  child  to  birth  with- 
out knowing  it,  as  it  was  immaterial  whether 
prosecutrix  knew  she  was  pregnant  or  not. 
Kerr  v.  U.  S.,  7  Indian  Terr.  486,  104  S.  W. 
809. 
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after  the  alleged  seduction  that  it  could  not  have  been  the  result  thereof ;  and 
any  competent  evidence  tending  to  show  that  defendant  is  the  father  of  the  child 
is  admissible.^^  An  inquiry  of  the  prosecutrix  as  to  whether  she  had  not  beea 
avsked  by  a  certain  person  whom  she  was  ^' going  to  stick/'  to  which  she  had  replied 
that  it  was  none  of  his  business,  is  properly  excluded  where  it  is  not  shown  how 
the  conversation  came  up,  or  what  it  had  reference  to.^^  The  record  of  a  previous 
conviction  of  defendant  upon  a  charge  against  him  by  the  prosecutrix  for  bastardy 
is  not  admissible.^* 

(ix)  Promise  of  Marriage  and  Subsequent  Offers  or  Refusals 
TO  Marry.  The  state  in  a  prosecution  for  the  crime  of  seduction  may  introduce 
any  competent  evidence  to  prove  or  tending  to  prove  a  promise  by  defend- 
ant to  marry  the  prosecutrix  at  or  before  the  time  of  the  alleged  seduction/^ 


31.  People  V.  Kearney,  110  N.  Y.  188,  17 
N.  E.  73G,  holding  that  on  a  prosecution  for 
seduction  alleged  to  have  occurred  on  July 
4,  1885,  it  was  prejudicial  error  to  admit, 
over  objection,  evidence  of  the  birth  of  a 
full-grown  child  in  August,  1886,  thirteen 
months  thereafter,  as  it  neither  proved  the 
seduction  alleged,  nor  that  the  prosecutrix 
had  intercourse  with  defendant  on  July  4, 
1885,  nor  that  the  subsequent  intercourse, 
from  which,  as  alleged,  the  pregnancy  re- 
sulted, commenced  at  that  time. 

The  ordinary  period  of  gestation  may  be 
shown  as  raising  a  slight  natural  inference 
as  to  the  time  when  the  child,  the  issue  of 
the  seduction,  was  begotten;  but  such  infer- 
ence is  by  no  means  conclusive,  even  in  the 
absence  of  evidence  that  the  birth  of  the 
child  was  from  any  cause  premature.  State 
P.  Richards,  72  Iowa  17.  33  N.  W.  342.  Com- 
pare State  V.  Wickliff,  95  Iowa  386,  64  K  W. 
282,  holding  that  in  a  prosecution  for  seduc- 
tion, alleged  to  have  taken  place  in  March, 
under  promise  of  marriage,  in  which  the 
state  claimed  that  the  intimacy  between  de- 
fendant and  prosecutrix  continued  until 
June  12,  or  later,  it  was  not  error  to  admit 
evidence  of  the  birth  of  a  child  February  28, 
following. 

32.  State  v.  Burns,  (Iowa  1899)  78  N.  W. 
681;  State  v.  Clemons,  78  Iowa  123,  42 
N.  W.  562;  Barnes  v.  State,  37  Tex.  Cr.  320, 
39  S.  W.  684. 

Resemblance. —  The  child  alleged  to  be  the 
the  result  of  such  intercourse  may  be  exhib- 
ited to  the  jury  to  corroborate  the  fact  of 
sexual  intercourse.  State  v.  Horton,  100 
N.  C.  443,  6  S.  E.  238,  6  Am.  St.  Rep.  613. 
And  see  supra,  II,  B,  4,  b,  (xi)  note  20;  and 
Evidence,  17  Cyc.  294.  But  see  State  v.  Dan- 
forth,  48  Iowa  43,  30  Am.  Rep.  387,  holding 
that  the  infant  alleged  to  be  the  fruit  of  the 
intercourse  cannot  be  offered  in  evidence  to 
corroborate  the  prosecutrix  by  reason  of  a 
supposed  resemblance  between  the  child  and 
defendant.  And  see  Barnes  v.  State,  37  Tex. 
Cr.  320,  39  S.  W.  684,  holding  that  evidence 
of  the  complexion,  and  of  the  color  of  the 
hair  and  eyes,  of  a  child  only  three  or  four 
months  old,  is  not  admissible  for  the  purpose 
of  comparison,  in  order  to  prove  its  pater- 
nity. 

Admissions  and  attempt  to  procure  abor- 
tion.—  On  a  prosecution  for  seduction  the 


testimony  of  a  physician  that  he  examined 
complainant,  and  the  next  day  was  called  on 
by  defendant,  who  inquired  as  to  her  oondi- 
tion,  and,  when  told  that  she  was  in  the 
family  way,  replied,  "  That  leaves  me  in  a 
pretty  fix;  I  would  like  to  get  help  out  of 
it,"  and  evilSence  that  defendant  tried  to  in- 
duce complainant  to  have  an  abortion  per- 
formed, were  properlv  admitted.  People  v. 
Orr,  92  Hun  (N.  Y.)  199,  36  N.  Y.  Suppl. 
398  [affirmed  in  149  N.  Y.  616,  44  N.  E. 
1127]. 

Secondary  evidence  of  defendant's  letters. — 

It  is  incompetent  to  prove  by  testimony  of 
the  prosecutrix  that  defendant,  after  moving 
from  the  state,  wrote  letters  to  her  and  to 
others,  denying  that  he  was  the  father  of  her 
child,  since  the  letters  themselves  are  the 
best  evidence.  State  v.  Thompson,  79  Iowa 
703,  45  N.  W.  293. 

33.  Williams  v.  State,  3  Ind.  App.  350,  29 
N.  E.  1079. 

34.  State  v.  Wenz,  41  Minn.  196,  42  N.  W. 
933. 

35.  Bracken  v.  State,  111  Ala.  68,  20  So. 
636,  56  Am.  St.  Rep.  23;  Munkers  v.  State, 
87  Ala.  94,  6  So.  357;  State  v.  Sharp,  132 
Mo.  165,  33  S.  W.  795;  Faulkner  v.  State,  53 
Tex.  Cr.  258,  109  S.  W.  199  (holding  that 
where  prosecutrix  testified  as  to  the  existence 
of  an  engagement  between  her  and  defendant 
at  the  time  of  the  seduction,  evidence  as  to  a 
former  engagement  between  prosecutrix  and 
defendant,  which  had  been  broken  before  the 
alleged  seduction  took  place,  was  admissible)  ; 
Snodgrass  v.  State,  36  Tex.  Cr.  207,  3G  S.  W. 
477  (holding  that  testimony  of  the  mother  of 
the  prosecutrix  that  she  had  overheard  a  cer- 
tain conversation  between  defendant  and  the 
prosecutrix  was  admissible  in  corroboration 
of  the  testimony  of  the  prosecutrix  as  to  the 
engagement  to  marry,  and  to  show  the  terms 
upon  which  defendant  was  admitted  to  the 
house) . 

Permitting  a  juror  to  ask  defendant,  on  a 

prosecution  for  seduction  under  promise  of 
marriage,  "  wliat  his  object  was  in  going  to 
see  the  girl  if  it  was  not  for  the  purpose  of 
marrying  her,"  was  not  error,  defendant  hav- 
ing testified  to  repeated  visits  and  attentions 
to  her,  that  he  had  taken  her  among  respect- 
able people  and  to  parties  and  other  places, 
but  had  never  ]u-omised  or  intended  to  marry 
her.    State  r.  Sharp.  132  :\lo.  165,  33  8.  \\".  795. 
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including  declarations  and  admissions  of  defendant ;  and  it  has  been  held 
that  evidence  of  promises  of  marriage  made  by  defendant  after  the  alleged 
seduction,  or  of  renewals  of  the  promise,  is  admissible.^'  Evidence  that  defend- 
ant did  not  marry  the  prosecutrix  is  admissible.^^  The  prosecutrix,  accord- 
ing to  the  weight  of  authority,  may  testify  as  to  the  alleged  promise  and  that 
she  permitted  the  intercourse  because  of  it.^^  On  the  other  hand  defendant 
may  introduce  evidence  to  rebut  evidence  on  the  part  of  the  prosecution  tending 
to  prove  a  promise  of  marriage,  or  to  show  that  a  promise  of  marriage  was  under- 
stood by  both  as  a  mere  matter  of  form,  or  was  not  relied  upon  by  the  prose- 
cutrix.*^ In  a  prosecution  for  seduction  evidence  of  preparations  made  by  the 
prosecutrix  for  her  marriage  with  defendant  is  incompetent,  at  least  unless 
brought  to  the  knowledge  of  defendant.*^  Nor  can  the  prosecutrix  testify 
that  she  informed  her  sister  or  others,  in  defendant's  absence,  of  his  promise  to 
marry  her.*^  As  a  rule  evidence  of  offers  of  marriage  by  defendant  after  the 
alleged  seduction,  and  oi  prosecutrix's  refusals  to  marry  him,  are  inadmissible; 


Evidence  held  inadmissible. —  On  a  prosecu- 
tion for  seduction,  testimony  of  the  mother 
of  the  prosecutrix  that  from  the  attention 
paid  her  daughter  by  defendant  she  regarded 
him  as  her  future  son-in-law  is  incompetent 
to  show  that  the  crime  was  committed  under 
promise  of  marriage.  Snodgrass  f.  State, 
(Tex.  Cr.  App.  1895)  31  S.  W.  366.  Gom- 
pare  State  v.  Curran,  51  Iowa  112,  49  N.  W. 
1006.  It  is  error  to  permit  prosecutrix  to 
state  that  she  had  told  others  of  her  engage- 
ment to  marry  defendant,  although  she  is  not 
permitted  to  name  the  persons  informed 
thereof.  Harvey  v.  State,  (Tex.  Cr.  App. 
1899)  53  S.  W.  102. 

36.  Bracken  v.  State,  111  Ala.  68,  20  So. 
636,  56  Am.  St.  Eep.  23;  Munkers  v.  State, 
87  Ala.  94,  6  So.  357  (holding  that  evidence 
of  declarations  of  defendant,  about  the  time 
of  the  alleged  seduction,  of  an  intention  to 
marry  the  prosecutrix,  was  properly  ad- 
mitted) ;  McTyier  v.  State,  91  Ga.  254,  18 
S.  E.  140  (holding  that  on  indictment  for 
seduction  by  persuasion  and  promise  of  mar- 
riage, promises  of  marriage  made  and  letters 
written  by  accused  to  the  woman  after  the 
seduction,  but  pending  the  marriage  engage- 
ment, are  admissible)  ;  Webb  V.  State,  (Miss. 
1897)  21  So.  133. 

Secondary  evidence  of  letters  of  defendant. 
—  Prosecutrix  was  properly  allowed  to  state 
that  she  had  received  a  letter  from  defendant 
in  which  he  said  something  about  marrying 
her,  the  letter  being  shown  to  have  been  de- 
stroyed by  prosecutrix  through  no  wrong  mo- 
tive. Bracken  v.  State,  111  Ala.  68,  20  So. 
636,  56  Am.  St.  Rep.  23. 

Remoteness. —  In  a  prosecution  for  seduc- 
tion under  promise  of  marriage,  the  sexual 
intercourse  having  occurred  in  1895,  letters 
from  defendant  to  prosecutrix,  written  in 
1892,  acknowledging  an  engagement  between 
them,  from  which  time  until  1895  defendant 
continually  visited  her,  were  held  admissible 
to  prove  the  promise  of  marriage.  Webb  v. 
State,  (Miss.  1897)  21  So.  133. 

37.  Jinks  V.  State,  114  Ga.  430,  40  S.  E. 
320;  Keller  f.  State,  102  Ga.  506,  31 
S.  E.  92;  McTyier  v.  State,  91  Ga.  254,  18 
S.  E.  140;  State  V.  Kincaid,  142  N.  C.  657, 
55  S.  E.  647,  holding  that  testimony  of  the 
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prosecutrix  that  defendant,  as  an  excuse  for 
not  marrying  her  after  pregnancy,  said  that 
he  was  in  a  mess  with  another  girl,  that  he 
would  stop  with  such  other  girl,  and  come  as 
soon  as  he  could,  was  admissible  as  showing 
declarations  renewing  the  obligation  to  marry, 
although  tending  to  show  the  commission  of 
another  offense.  But  see  State  v.  Eisenhour, 
132  Mo.  140,  33  S.  W.  785. 

38.  Merrell  v.  State,  (Tex.  Cr.  App.  1902) 
70  S.  W.  979. 

39.  See  supra,  III,  B,  3,  b,  (vii). 

40.  Stinehouse  v.  State,  47  Ind.  17  (hold- 
ing that  on  a  trial  for  seduction  under  a 
promise  of  marriage,  witnesses  who  had  tes- 
tified on  behalf  of  the  prosecution  that  de- 
fendant "  kept  company "  with  the  prosecu- 
trix, and  that  the  two  walked  and  rode  to- 
gether a  few  times,  might  be  asked  on  cross- 
examination  questions  for  the  purpose  of 
proving  that  at  the  same  time  other  men 
kept  company  with  her  in  like  manner,  as 
this  would  properly  tend  to  weaken  the  im- 
plication of  a  promise  of  marriage  otherwise 
arising  from  the  direct  testimony)  ;  State  v. 
Brown,  86  Iowa  121,  53  N.  W.  92  (holding 
that,  where  it  is  claimed  that  seduction  was 
accomplished  by  means  of  a  promise  of  mar- 
riage, accused  should  be  allowed  to  testify 
that  he  was  engaged  to  be  married  to  a  third 
person  at  the  time  of  the  alleged  seduction, 
and  that  prosecutrix  had  knowledge  of  the 
fact). 

41.  People  V.  Tibbs,  143  Cal.  100,  76  Pac. 
904;  State  'C.  Buxton,  89  Iowa  573,  57  N.  W. 
417.  Testimony  of  the  prosecuting  witness 
that  before  any  sexual  intercourse  with  de- 
fendant she  had  procured  a  wedding  dress  is 
not  admissible  as  part  of  the  res  gestce. 
State  V.  Lenihan,  88  Iowa  670,  56  N.  W.  292. 

42.  State  v.  Sortviet,  100  Minn.  12,  110 
K  W.  100. 

43.  Smith  f.  State,  107  Ala.  139,  18  So. 
306  (holding  that  it  was  not  error  to  exclude 
questions  by  defendant  intended  to  show  that, 
after  prosecutrix  gave  birth  to  a  child,  he 
offered  to  marry  her,  and  she  refused,  and 
asking  her  why  she  refused  to  marry  him)  ; 
State  V.  Whalen,  98  Iowa  662,  68  N,  W.  554; 
State  V.  Bauerkemper,  95  Iowa  562,  64  N.  W. 
609;  State  r.  Dietrick,  51  Iowa  467,  1  N.  W. 
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but  it  has  been  held  that  evidence  that  defendant  offered  to  marry  prosecutrix 
after  she  became  pregnant,  or  after  the  seduction,  may  be  considered  so  far  as 
it  tends  to  show  that  the  intercourse  was  obtained  under  promise  of  marriage,** 
or  to  corroborate  the  testimony  of  the  prosecutrix  as  to  the  prior  promise  of  mar- 
riage and  as  tending  to  prove  the  sexual  intercourse.*^  It  is  not  error  to  refuse 
to  allow  defendant  to  answer  a  question  as  to  whether  it  was  his  honest  intention 
to  marry  the  prosecutrix  and  if  he  is  ready  to  do  so.*®  Evidence  on  the  part  of 
the  prosecution  that  defendant,  subsequent  to  the  seduction,  had  refused  to 
marry  the  prosecutrix  is  inadmissible.*^  In  a  prosecution  for  seduction  under 
promise  of  marriage,  a  conversation  between  prosecutrix  and  defendant  in  refer- 
ence to  a  previous  marriage  and  divorce  of  defendant  is  admissible.*^ 

(x)  Personal  Relations  and  Conduct  of  Parties^^  Evidence  is 
admissible  to  show  the  personal  relations  of  defendant  and  the  prosecutrix  and 
their  conduct  before,  at  the  time  of,  and  after  the  alleged  seduction,^^  including 


732  (holding  that  evidence  that  prosecutrix 
went  to  defendant  after  the  alleged  seduction 
and  offered  to  compromise  if  defendant  would 
pay  her  five  hundred  dollars,  coupling  her 
offer  with  a  refusal  to  marry  defendant,  was 
inadmissible,  since  the  transaction  occurred 
after  the  seduction)  ;  State  V.  Bradenburg, 
118  Mo.  181,  23  S.  W.  1080,  40  Am.  St.  Rep. 
362. 

The  willingness  of  defendant  to  marry 
prosecutrix  is  admissible  only  on  the  ques- 
tion of  whether  she  really  was  seduced, 
and  in  mitigation  of  punishment.  State  v. 
Whalen,  98  Iowa  662,  68  N.  W.  554. 

Cross-examination  of  prosecutrix. —  But 
where  on  a  prosecution  for  seduction  under 
promise  of  marriage  there  was  evidence  that 
defendant  offered  to  marry  prosecutrix  after 
the  alleged  seduction,  and  that  she  saw  her 
father  and  defendant  in  consultation  with 
reference  to  the  proposed  marriage,  it  was 
held  error  to  refuse  to  allow  prosecutrix  to 
testify  on  cross-examination  as  to  a  conver- 
sation between  herself  and  defendant  imme- 
diately after  the  latter's  interview  with  the 
father,  in  which  defendant  stated  that  he 
had  told  the  father  of  the  seduction,  notwith- 
standing which  he  had  refused  his  consent  to 
the  marriage.  Ingram  v.  Com.,  114  Ky.  726, 
71  S.  W.  908,  24  Ky.  L.  Rep.  1531. 

44.  State  v.  Bauerkemper,  95  Iowa  562,  64 
N.  W.  609. 

45.  State  v.  Whitworth,  126  Mo.  573,  29 
S.  W.  595  (holding  that  it  was  not  error  to 
admit  evidence  that,  after  the  preliminary 
trial,  defendant  went  to  the  home  of  prose- 
cutrix and  told  her  parents  that  he  had  come 
to  marry  her;  that  he  would  have  married 
her,  according  to  promise,  except  for  outside 
influence;  and  that  he  had  concluded  they 
would  get  married,  and  "  drop  the  thing 
where  it  was");  Harvey  v.  Territory,  11 
Okla.  156,  65  Pac.  837  (holding  that  it  was 
not  error  to  permit  the  father  of  the  prose- 
cutrix to  testify  that  the  prisoner  asked  him 
for  the  prosecutrix  at  a  time  subsequent  to 
the  alleged  illicit  intercourse,  as  such  evi- 
dence was  competent  for  the  purpose  of  cor- 
roborating the  female  as  to  the  previous 
promise  of  marriage). 

46.  State  v.  Bradenburg,  118  Mo.  181,  23 
S.  W.  1080,  40  Am.  St.  Rep.  362. 


47.  Cook  V.  People,  2  Thomps.  &  C.  (N.  Y.) 
404. 

48.  Whatley  v.  State,  144  Ala.  68,  39  So. 
1014. 

49.  See  also  supra,  III,  B,  3,  b,  (i),  (vii), 

(VIII),  (IX). 

50.  Alahama. — Whatley  v.  State,  144  Ala. 
68,  39  So.  1014  (holding  that  testimony  as  to 
whether  or  not  defendant  was  making  love  to 
prosecutrix  was  relevant  and  material;  and 
also  that  it  was  proper  for  the  state  to  show 
how  long  defendant  "  kept  company "  with 
prosecutrix)  ;  Weaver  v.  State,  142  Ala.  33, 
39  So.  341  (holding  that  testimony  of  prose- 
cutrix's brother  that  he  heard  defendant  tell 
her  that  he  loved  her  was  admissible  to  cor- 
roborate her  testimony  to  the  same  effect,  and 
as  justifying  the  inference  that  defendant  was 
leading  prosecutrix  to  believe  that  he  was 
going  to  marry  her)  ;  Suther  v.  State,  118 
Ala.  88,  24  So.  43  (holding  that  the  fact  that 
defendant  gave  presents  to  prosecutrix  prior 
to  the  alleged  sexual  intercourse  may  be 
shown ) . 

California. —  People  v.  Goodwin,  132  Cal. 
368,  64  Pac.  561,  holding  that  on  a  prosecu- 
tion for  seduction  under  promise  of  marriage, 
a  letter  from  defendant  to  the  prosecutrix, 
beginning,  "  My  dear,  beloved  friend  Mary," 
was  relevant  evidence,  as  showing  the  senti- 
ment and  feelings  of  defendant  toward  prose- 
cutrix. 

Georgia.— Wood  v.  State,  48  Ga.  192,  15 
Am.  Rep.  664,  holding  that  the  conduct  and 
statements  of  the  parties  in  reference  to  the 
corpus  delicti  before  and  after  as  well  as  at 
the  time  of  the  principal  fact  are  admissible 
as  explanatory  thereof,  and  as  part  of  the  res 
gestce. 

Iowa. —  State  v.  Bennett,  137  Iowa  427,  110 
N.  W.  150;  State  r.  Mackey,  82  Iowa  393,  48 
N.  W.  918  (holding  that  where  the  evidence 
showed  that  the  prosecutrix  at  the  time  she 
yielded  to  defendant  was  a  child  a  few  days 
past  the  ag«  of  fourteen,  and  of  weak  mental 
development;  that  before  the  first  act  of  in- 
tercourse defendant,  who  was  a  man  of  thirty- 
five,  not  only  promised  to  marry  her,  but 
stated  to  lier  that  many  other  young  girls 
in  the  neighborhood  were  in  the  habit  of 
engaging  in  sexual  intercourse,  it  was  error 
for  the  court  to  refuse  to  permit  the  fullest 
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letters  and  other  communications  before  or  after  the  intercourse,  acknowledging 
the  wrong  done,  referring  to  promises  to  marry,  suggesting  the  breaking  off  of 
illicit  relations,  etc.^^  Evidence  of  the  appearance  and  conduct  of  the  parties 
on  the  day  following  that  of  the  alleged  seduction  is  admissible. And  it  is  com- 
petent for  the  prosecution  to  show  other  acts  of  intercourse  between  defendant 
and  the  prosecutrix  since  the  date  of  the  act  alleged.^^  It  is  also  proper  to  show 
the  relations  between  defendant  and  the  prosecutrix's  family.^*  Where  the  evi- 
dence relied  on  to  corroborate  the  testimony  of  prosecutrix  consisted  largely  of 
evidence  that  defendant,  by  visiting  her  at  home  and  accompanying  her  to  church, 
had  opportunities  for  committing  the  crime,  it  was  held  error  to  exclude  evidence 
that  at  the  same  time  she  was  receiving  similar  attentions  from  another  man.^^ 


investigation  into  their  subsequent  relations 
with  a  view  of  showing  whether  defendant 
entered  into  such  contract  of  marriage  in 
good  faith  at  the  time,  or  merely  to  gratify 
his  lust)  ;  State  V.  Curran,  51  Iowa  112,  49 
N.  W.  1006. 

Michigan. — ^People  v.  Hubbard,  92  Mich. 
322,  52  N.  W.  729  (holding  that  on  a  prose- 
cution for  seduction  under  promise  of  mar- 
riage, evidence  is  admissible  of  the  relations 
openly  entertained  between  defendant  and 
prosecutrix  after  the  alleged  seduction,  and 
that  they  were  kindly  and  intimate,  but  not 
of  conversations  about  marriage)  ;  People  v. 
Gibbs,  70  Mich.  425,  38  N.  W.  257  (holding 
that  where  the  prosecutrix  testified  that, 
while  she  on  all  occasions  resisted  defendant's 
efforts,  she  did  on  the  last  occasion  yield,  and 
that  on  this  occasion  he  promised  to  buy  her 
a  dress,  and  finally  accomplished  the  crime, 
her  testimony  as  to  whether  he  had,  before 
that  occasion,  made  her  any  presents,  or  at- 
tempted to  overcome  her  by  force,  was  prop- 
erly admitted) , 

North  Carolina. —  State  v.  Kincaid,  142 
N.  C.  657,  55  S.  E.  647. 

Oklahoma. —  Harvey  v.  Territory,  11  Okla. 
156,  65  Pac,  837,  holding  that  the  actions, 
conduct,  promises,  attentions,  and  letters  of 
the  accused  to  and  toward  the  prosecutrix 
after  the  date  of  the  alleged  seduction  are 
competent  to  be  shown  in  evidence  in  actions 
for  seduction^  for  the  purpose  of  corroborat- 
ing the  testimony  of  the  prosecutrix  as  to 
the  promise  of  marriage. 

Teocas.—  Faulkner  v.  State,  53  Tex.  Cr.  258, 
109  S.  W.  199  (holding  that  testimony  of 
prosecutrix  in  response  to  a  question  whether 
defendant  in  his  actions  toward  her  appeared 
"  affectionate  or  loving,  kind,  and  true,  as  a 
true  lover  should  "  was  admissible) ;  Howe  V. 
State,  51  Tex.  Cr.  App.  174,  102  S.  W.  409. 

See  43  Cent.  Dig.  tit.  "  Seduction,"  §  78. 

Cross-examination  of  prosecutrix. — A  de- 
fendant accused  of  seduction  cannot  complain 
of  a  refusal  to  permit  the  prosecutrix  to  an- 
swer, on  cross-examination,  whether  she  ever 
thought,  from  his  words  and  conduct  prior 
to  her  alleged  seduction,  that  he  desired  to 
have  connection  with  her,  where  he  was  per- 
mitted to  inquire  of  her  what  his  object  and 
purpose  were  in  going  with  her.  State  v. 
Reilly,  104  Iowa  13,  73  N.  W.  356. 

51.  Weaver  v.  State,  142  Ala.  33,  39  So. 
341  (holding  that  where  prosecutrix  testified 
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that  she  knew  defendant's  handwriting,  and 
that  she  had  received  certain  letters  from 
him  through  usual  channels  and  knew  them 
to  be  from  defendant,  and  the  contents  of  the 
letters  tended  to  show  the  relations  that  ex- 
isted between  prosecutrix  and  defendant,  and 
contained  acknowledgments  on  his  part  that 
he  had  done  wrong,  and  allusions  to  his  pre- 
vious promise  to  marry  her,  they  were  admis- 
sible, although  written  after  the  act  of  se- 
duction) ;  State  v.  Bennett,  137  Iowa  427, 
110  N.  W.  150  (holding  that  testimony  of 
the  prosecutrix  that  defendant  wrote  her  in 
regard  to  breaking  off  illicit  relations  pre- 
viously existing  between  them  was  admissible 
in  connection  with  a  letter  from  defendant, 
introduced  in  evidence,  in  which  he  stated  he 
was  ashamed  of  his  conduct  and  promised  to 
quit  it  once  and  for  all)  ;  State  v.  Bell,  79 
Iowa  117,  44  N.  W.  244  (holding  that  letters, 
purporting  to  be  from  defendant,  tending  to 
show  the  relation  between  defendant  and  the 
prosecutrix,  are  admissible,  where  the  prose- 
cutrix and  another  witness  testify  that  the}^ 
are  in  defendant's  handwriting,  and  a  third 
witness  testifies  to  having  carried  letters  from 
defendant  to  prosecutrix,  and  answers  from 
her  to  him)  ;  State  V.  King,  9  S.  D.  628,  70 
N".  W.  1046  (holding  that  an  unsigned  type- 
written letter,  inclosed  in  an  envelope,  ad- 
dressed to  the  prosecutrix,  and  postmarked 
at  a  place  where  defendant  was  then  staying, 
asking  prosecutrix  to  go  to  that  place,  and 
be  treated  by  a  physician,  was  properly  ad- 
mitted, it  appearing  that  she  was  then  preg- 
nant, that  defendant  had  previously  given 
her  medicine  to  relieve  her,  that  she  told  no 
one  except  him  of  her  condition,  and  that, 
when  she  complied  with  the  request  in  said 
letter,  she  was  taken  in  charge  by  an  intimate 
friend  of  defendant). 

52.  Lewis  v.  People,  37  Mich.  518.  And 
see  State  v.  Curran,  51  Iowa  112,  49  N.  W. 
1006. 

53.  State  v.  Robertson,  121  N.  C.  551,  28 
S.  E.  59.  Contra,  Pope  v.  State,  137  Ala. 
56,  34  So.  840.     See  supra,  III,  B,  3,  b, 

(IX). 

54.  Howe  V.  State,  51  Tex.  Cr.  174,  102 
S.  W.  409,  holding  that  the  admission  of  the 
testimony  of  prosecutrix's  mother  that  she 
welcomed  accused  to  her  home,  and  that  he 
was  treated  well,  was  not  error. 

55.  State  v.  Brown,  86  Iowa  121,  53  N.  W. 
92. 
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But  whether  the  prosecutrix  had  other  men  come  to  see  her  after  the  alleged 
seduction  under  promise  of  marriage  has  been  held  immaterial,^^  and  it  is  gener- 
ally immaterial  that  she  kept  company  with  another  prior  to  her  keeping  company 
with  defendant.^'  It  is  not  error  to  refuse  to  allow  the  prosecutrix  to  be  asked 
on  cross-examination  whether  she  had  not,  in  a  conversation  with  one  of  her 
lady  friends,  compared  defendant's  picture  with  that  of  another  man,  and  said 
that  she  thought  the  latter's  picture  the  nicer.^^ 

(xi)  Defilement  of  Child  in  Care,  Custody,  or  Employ  of 
Accused.  On  a  prosecution  under  a  statute  for  defiling  a  female  in  the  care, 
custody,  or  employ  of  defendant  it  is  proper  to  admit  evidence  of  the  relations 
between  defendant  and  the  female  and  any  competent  evidence  tending  to  show 
or  to  disprove  that  he  had  intercourse  with  her,^^  including  letters  written  or 
dictated  by  him,^°  but  not  letters  written  by  his  wife  without  his  knowledge  or 
approval.®^  Evidence  that  defendant  committed  or  attempted  to  commit  an 
abortion  upon  the  female  is  admissible. And  evidence  of  continuation  of  illicit 
intercourse  after  termination  of  the  employment  of  the  female  by  defendant  is 
admissible  as  tending  to  prove  the  offense  charged. But  since  consent  of  the 
female  is  no  defense  evidence  of  her  reputation  for  chastity  at  the  time  of  the 
alleged  offense,  or  of  specific  acts  of  unchastity  with  others  than  defendant,  is 
inadmissible.®*  Declarations  of  the  female  not  constituting  part  of  the  res  gestce 
and  not  made  in  defendant's  presence  are  mere  hearsay  and  inadmissible.®^ 

e.  Weight  and  Suffleieney  of  Evidence  —  (i)  In  General.  To  authorize  a 
comaction  on  a  prosecution  for  seduction  the  evidence  must  be  sufficient  to  estab- 
lish beyond  a  reasonable  doubt  all  the  essential  elements  of  the  offense  except 


56.  People  v.  Tibbs,  143  Cal.  100,  76  Pac. 
904. 

57.  In  a  prosecution  for  seduction  the 
court  refused  to  allow  defendant  to  ask  prose- 
cutrix the  questions :  "  You  kept  company 
with  Clayton  Jones  prior  to  your  keeping 
company  with  [defendant],  didn't  you?"  and 
"  When  did  you  cease  keeping  company  with 
Clayton  Jones,  if  you  ever  did?"  This  was 
held  proper,  in  the  absence  of  any  disclosure 
of  the  purpose  of  the  inquiry.  State  V.  Wick- 
litr,  95  Iowa  386,  64  N.  W.  282. 

58.  State  v.  Curran,  51  Iowa  112,  49  N.  W. 
1006. 

59.  State  v.  Sibley,  131  Mo.  519,  33  S.  W. 
167. 

60.  State  v.  Sibley,  131  Mo.  519,  33  S.  W- 
167,  holding  that  on  trial  of  an  indictment 
under  Mo.  Eev.  St.  (1889)  §  3487,  for  de- 
filing a  female  confided  to  one's  care,  where 
it  was  claimed  that  prosecutrix,  defendant's 
stepdaughter,  became  pregnant  through  her 
intercourse  with  defendant,  it  was  proper  to 
admit  letters  from  defendant's  wife  to  prose- 
cutrix and  the  person  with  whom  she  was 
staying  during  her  pregnancy,  which  were 
dictated  by  defendant,  containing  advice  as  to 
what  prosecutrix  should  do. 

61.  State  V.  Sibley,  131  Mo.  519,  33  S.  W 
167. 

Letter  of  defendant's  wife  discrediting  her 
testimony. —  In  a  prosecution  for  defiling  a 
female  servant  by  carnally  knowing  her,  where 
defendant's  wife  testified  that  the  girl,  before 
leaving  their  house,  admitted  that  she  had 
had  intercourse  with  another  man,  a  letter 
written  by  the  wife  to  the  girl  after  she  left, 
expressing  the  most  cordial  feelings  toward 
the  girl,  was  admissible  to  discredit  the  wife's 


evidence;  and  the  fact  that  it  might  have 
tended  to  show  the  intimate  relations  between 
the  girl  and  defendant's  family  could  not 
have  injured  him,  if  considered  by  the  jury 
for  that  purpose,  since  it  was  proved,  and 
admitted  by  defendant,  that  the  girl  was  con- 
fided to  his  care,  within  the  meaning  of  Mo. 
Rev.  St.  (1879)  §  1260,  punishing  the  defiling 
of  a  female  by  any  person  to  whose  care  such 
female  is  confided.  State  v.  Terry,  106  Mo. 
209,  17  S.  W.  288. 

62.  State  v.  Kavanaugh,  133  Mo.  452,  33 
S.  W.  33,  34  S.  W.  842. 

63.  State  v.  Young,  99  Mo.  284,  12  S.  W. 
642. 

64.  State  v.  Summar,  143  Mo.  220.  45  S.  W. 
254;  State  V.  Sibley,  131  Mo.  519,  31  S.  W. 
1033,  33  S.  W.  167.  On  a  prosecution  under 
Rev.  St.  (1889)  §  3487,  making  it  an  oftense 
for  an  employer  to  defile  a  girl  under  eigh- 
teen years  of  age  while  in  his  employ,  defend- 
ant cannot  show  that  the  girl  left  his  emploj^ 
because  he  intercepted  her  in  fulfilling  an 
illicit  engagement  with  another  man,  since 
the  act  of  defilement  constitutes  the  crime, 
without  reference  to  the  girl's  character  or 
consent.  State  i:.  Rogers,  108  Mo.  202,  18 
S.  W.  976. 

65.  State  v.  Sibley,  131  iMo.  519,  31  S.  W. 
1033,  33  S.  W.  167,  holding  that  where  prose- 
cutrix testified,  on  a  prosecution  for  defiling  a 
female  confided  to  one's  care,  that  after  she 
became  pregnant  defendant  gave  her  medicine 
which  so  affected  her  that  once,  while  ironing, 
she  lost  her  mini!,  and  found  herself  out  on  the 
street,  it  was  error  to  allow  a  witness  for  the 
state  to  testify  that  on  that  occasion  prose- 
cutrix repeatedly  said:  "Sibley  [defendant] 
done  it.    I  told  Sibley  it  would  not  do.  I 
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such  as  are  presumed.^®    It  must  show  that  the  prosecutrix  was  unmarried; 


am  crazy  —  What  is  the  matter  with  me  ?  " 
defendant  not  being  present  at  the  time. 

66.  State  v.  Turner,  82  S.  C.  278,  64  S.  E. 
424. 

Evidence  held  insufficient  see  State  v. 
Thomas,  103  Iowa  748,  73  N.  W.  474;  State 
V.  Bollerman,  92  Iowa  460,  61  N.  W.  183; 
State  V.  Primm,  98  Mo.  368,  11  S.  W.  732; 
Garlas  V.  State,  48  Tex.  Cr.  449,  88  S.  W.  345. 

Evidence  held  sufficient  see  Hall  v.  State, 
134  Ala.  90,  32  So.  750;  Caldwell  v.  State,  73 
Ark.  139,  83  S.  W.  929,  108  Am.  St.  Rep.  28; 
People  V.  Hough,  120  Cal.  538,  52  Pac.  846,  65 
Am.  St.  Rep.  201;  Washington  v.  State,  124 
Ga  423,  52  S.  E.  910;  Hill  v.  State,  122  Ga. 
166,  50  S.  E.  57;  Wilson  v.  State,  58  Ga.  328; 
Phillips  V.  State,  108  Ind.  406,  9  N.  E.  345; 
State  V.  Drake,  128  Iowa  539,  105  N.  W.  54; 
State  V.  Donovan,  128  Iowa  44,  102  N.  W. 
791;  State  v.  StoIIey,  121  Iowa  111,  96  N.  W. 
707;  State  v.  Maxwell,  117  Iowa  482,  91 
N.  W.  772;  State  v.  Mulholland,  115  Iowa 
170,  88  N.  W.  325;  State  t.  Wycoff,  113  Iowa 
670,  83  N.  W.  713;  State  v.  Knutson,  91  Iowa 
549,  60  N.  W.  129;  State  v.  Timmens,  4  Minn. 
325;  State  f.  Fogg,  206  Mo.  696,  105  S.  W. 
618;  State  v.  Meals,  184  Mo.  244,  83  S.  W. 
442;  State  v.  Dent,  170  Mo.  398,  70  S.  W.  881 ; 
State  V.  Fisher,  162  Mo.  169,  62  S.  W.  690; 
State  V.  Ring,  142  N.  C,  596,  55  S.  E.  194,  115 
Am.  St.  Rep.  759;  State  V.  Ayers,  8  S.  D.  517, 
67  N.  W.  611;  Howe  v.  State,  51  Tex.  Cr. 
174,  102  S.  W.  409;  Wright  v.  State,  31  Tex. 
Cr.  354,  20  S.  W.  756,  37  Am.  St.  Rep.  822; 
Flick  f.  Com.,  97  Va.  766,  34  S.  E.  3^ ;  State 
V.  Carter,  8  Wash.  272,  36  Pac.  29 ;  Lybarger 
■V.  State,  2  Wash.  552,  27  Pac.  449;  Reg.  v. 
Walker,  5  Can.  Cr.  Cas.  465. 

Defilement  of  female  under  care  or  custody 
of  accused. —  Evidence  held  sufficient  see  State 
f.  Oakes,  202  Mo.  86,  100  S.  W.  434.  On  a 
prosecution  for  defiling  defendant's  ward,  the 
fact  that  prosecutrix  testified  that  defendant 
always  forced  her  does  not  render  the  evidence 
demurrable  as  showing  another  crime,  where 
the  circumstances  testified  to  by  her  tend  to 
show  that  force  was  not  used.  State  v.  Stratt- 
man,  100  Mo.  540,  13  S.  W.  814. 

Venue. —  Evidence  which  does  not  show  in 
what  county  the  alleged  seduction  was  accom- 
plished will  not  support  a  verdict  of  guilty. 
State  y.  Carr,  60  Iowa  453,  15  N.  VV.  271. 
But  bn  a  trial  for  defiling  a  female  minor 
'committed  to  defendant's  care,  evidence  that 
the  first  act  was  committed  in  a  county  other 
than  that  in  which  the  indictment  was  pre- 
ferred is  no  ground  for  demurrer  to  the  evi- 
dence, where  the  act  was  also  committed  on 
several  occasions  in  the  latter  county.  State 
V.  McClain,  137  Mo.  307,  38  S.  W.  906. 

Construction  of  testimony  of  prosecutrix. — 
Upon  a  trial  for  seduction,  it  will  be  presumed 
that  the  testimony  of  the  prosecutrix  will  be 
given,  as  far  as  possible,  with  the  purpose  of 
shielding  herself ;  and  her  language  therefore 
should  not  receive  a  strained  construction,  in 
order  to  sustain  a  verdict  of  guilty.  State  v. 
Haven,  43  Iowa  181.  But  where  it  was  ap- 
parent from  the  testimony  of  the  prosecutrix 
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that  she  yielded  to  defendant's  solicitations, 
but  she  testified  that  she  did  not  expressly 
consent  to  the  act,  it  was  held  that  the  jury 
properly  subordinated  the  literal  terms  to  the 
substance  of  the  evidence.  People  v.  Wallace, 
109  Cal.  611,  42  Pac.  159. 

Defendant's  authorship  of  letters. —  On  in- 
dictment for  seduction,  testimony  that  letters 
purporting  to  be  from  defendant  were  received 
by  the  prosecutrix,  and  that  a  third  party 
carried  letters  from  defendant  to  prosecutrix, 
in  addition  to  that  of  experts  that  they  are 
not  all  in  the  same  handwriting,  is  sufficient 
to  warrant  an  instruction  that  if  defend- 
ant procured  some  other  person  to  write  the 
letters  or  any  of  them,  and  then  sent  them  to 
prosecutrix  as  his  own,  their  effect  would  be 
the  same  as  if  he  had  written  them  himself. 
State  V.  Bell,  79  Iowa  117,  44  N.  W.  244. 

67.  California. —  People  v.  Krusick,  93  Cal. 
74,  28  Pac.  794. 

Iowa. —  State  v.  Carr,  60  Iowa  453,  15 
N.  W.  271;  State  v.  Heatherton,  60  Iowa  175, 
14  N.  W.  230. 

Kansas. —  State  v.  Waterman,  75  Kan.  253, 
88  Pac.  1074. 

Missouri. —  State  v.  Wheeler,  108  Mo.  658, 
18  S.  W.  924. 

Teicas.— Bailey  v.  State,  36  Tex.  Cr.  540, 
35  S.  W.  185;  Mesa  v.  State,  17  Tex.  App. 
395. 

Wisconsin. —  West   v.   State,   1    Wis.  209. 

Compare  Lewis  V.  People,  37  Mich.  518, 
where  the  court  refused  to  reverse  a  conviction 
for  seduction  on  the  ground  that  the  record  did 
not  show  that  the  prosecutrix  was  unmarried, 
where  there  was  nothing  in  the  record  to  in- 
dicate that  any  claim  was  made  below  that 
she  was  married,  and  it  did  show  that  at  the 
time  of  the  seduction  she  was  under  the  law- 
ful age  to  marry. 

Direct  and  circumstantial  evidence. —  It  has 
been  held  that  the  fact  that  the  prosecutrix 
was  unmarried  must  be  proved  by  direct  evi- 
dence. People  V.  Krusick,  93  Cal.  74,  28  Pac. 
794,  holding  that  the  fact  that  the  prosecutrix 
was  an  "  unmarried  female,"  being  a  fact 
peculiarly  within  her  own  knowledge,  must  be 
proven  directly  and  affirmatively,  and  the  fact 
that  some  of  the  witnesses  in  their  testimony 
referred  to  her  as  "  girl,"  "  young  lady,"  and 
"  Miss,"  and  that  she  stated  that  defendant 
promised  to  marry  her,  or  that  he  made  ar- 
rangements to  marry  her,  furnished  no  evi- 
dence to  justify  a  finding  that  she  was  un- 
married. But  by  the  weight  of  authority  the 
fact  may  be  shown  by  circumstantial  evidence. 
State  u.  Heatherton,  60  Iowa  175,  14  N.  W. 
230  (holding  that  evidence  that  the  prosecu- 
trix lived  with  her  father  and  bore  his  name, 
that  she  had  received  the  addresses  of  defend- 
ant for  more  than  three  years,  and  that  a 
marriage  engagement  existed  between  them 
when  the  crime  was  committed,  was  sufficient 
to  warrant  the  jury  in  finding  that  the  prose- 
cutrix was  unmarried)  ;  State  v.  Waterman, 
75  Kan.  253,  88  Pac.  1074  (holding  that  the 
fact  that  the  woman  was  unmarried  may  be 
established  by  circumstances  in  evidence,  and 
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that  she  was  of  previous  chaste  character,  or  of  good  repute  for  chastity, 
according  to  the  statute,  where  there  is  evidence  impeaching  her  character  or 
reputation  in  this  respect,®^  and  in  some  states  even  in  the  absence  of  such  evi- 
dence;   that  defendant  had  sexual  intercourse  with  her;    that  there  was  a  prom- 


that  she  lived  with  her  parents  under  her 
maiden  name  and  received  the  attentions  of 
defendant  as  a  suitor  are  circumstances  tend- 
ing to  prove  the  fact)  ;  People  v.  Kenyon, 
5  Park.  Cr.  (N.  Y.)  254  [affb^med  in  26  N.  Y. 
203,  84  Am.  Dec.  177]  (holding  that  where 
the  prosecutrix  testified  that  she  was  unmar- 
ried, and  it  appeared  that  she  was  sixteen 
years  of  age  at  the  time  of  the  alleged  of- 
fense, and  living  with  her  mother,  the  fact 
that  she  was  unmarried  was  prima  facie 
shown ) . 

68.  Suther  v.  State,  118  Ala.  88,  24  So. 
43;  Munkers  v.  State,  87  Ala.  94,  6  So.  357; 
State  V.  Smith,  124  Iowa  334,  100  N.  W.  40 
(question  for  the  jury)  ;  State  v.  Bryan,  34 
Kan.  63,  8  Pac.  260;  Garlas  v.  State,  48 
Tex.  Cr.  449,  88  S.  W.  345;  Gorzell  v.  State, 
43  Tex.  Cr.  82,  63  S.  W.  126. 

Overcoming  presumption. —  In  some  states 
there  is  a  presumption  of  chastity  ( see  supra, 
III,  B,  3,  a,  (II)  ),  which  can  only  be  over- 
come by  a  fair  preponderance  of  the  evidence. 
State  V.  Wells,  48  Iowa  671.  To  overcome  the 
presumption  of  previous  chastity  defendant 
must  show  unchastity  by  preponderance  of 
evidence.  It  must  not  be  left  in  doubt.  Wil- 
hite  V.  State,  84  Ark.  67,  104  S.  W.  531;  State 
V.  Hemm,  82  Iowa  609,  48  N.  W.  971.  On  a 
trial  for  seduction,  the  previous  want  of 
chastity  of  the  prosecutrix  is  defensive  mat- 
ter, and  accused  has  the  burden  of  proving  it 
by  a  preponderance  of  the  evidence,  and  where 
there  is  a  reasonable  doubt  of  his  guilt  on  the 
whole  case  he  is  entitled  to  the  benefit  of  it, 
but  it  is  not  proper  to  charge  that  the  jury 
must  be  convinced  beyond  a  reasonable  doubt 
of  the  previous  chastity  of  the  prosecutrix  to 
warrant  a  conviction.  Wilhite  v.  State,  supra. 
The  presumption  of  the  previous  chastity  of 
prosecutrix  is  not  overcome  by  testimony  of 
defendant  that  he  had  intercourse  with  her 
one  week  before  the  act  of  seduction  testified 
to  by  prosecutrix  occurred,  since  it  is  imma- 
terial on  what  date  the  seduction  was  con- 
'  summated.  State  v.  Bauerkemper,  95  Iowa 
562,  64  N.  W.  609.  See  also  State  t\  Drake, 
128  Iowa  539,  105  N.  W.  54 ;  State  v.  Wycoff, 
113  Iowa  670,  83  N.  W.  713  (holding  that 
evidence  of  prosecutrix's  illicit  relations  with 
another  after  her  intercourse  with  accused  is 
insufficient  to  establish  that  previous  to  her 
connection  with  him  she  was  not  of  chaste 
character)  ;  State  v.  Mclntire,  89  Iowa  139, 
56  N.  W.  419  (holding  that  evidence  that  the 
prosecutrix  allowed  men  to  kiss  her  good- 
night and  hug  her  did  not  indicate  a  want  of 
chastity  on  her  part  to  such  an  extent  as  to 
overcome  a  verdict  of  guilty)  ;  Boak  u.  State, 
5  Iowa  430;  Andre  ?;.  State,  5  Iowa  389,  68 
Am.  Dec.  708;  State  r.  Whitley,  141  N.  C. 
823,  53  S.  E.  820  (holding  that  evidence  that 
prosecutrix  had  before  the  alleged  seduction 
permitted  certain  persons  to  take  liberties 
with  her  person  did  not  show  actual  incon- 


tinence, but  was  merely  evidence  to  be  con- 
sidered in  determining  whether  she  was  vir- 
tuous ) . 

69.  Norton  v.  State,  72  Miss.  128,  16  So. 
2^64,  18  So.  916,  48  Am.  St.  Rep.  538;  West  v. 
State,  1  Wis.  209. 

Circumstantial  evidence. —  Unchastity  may 
be  shown  by  circumstantial  evidence.  Polk  v. 
State,  40  Ark.  482,  48  Am.  Eep.  17;  State  v. 
Bowman,  45  Iowa  418. 

Reputation. —  Where  the  state  has  the  bur- 
den of  proving  that  the  female  was  of  pre- 
vious chaste  character,  her  reputation  may  be 
sufficient  evidence  of  such  character.  Ex  p. 
Vandiveer,  4  Cal.  App.  650,  88  Pac.  993. 

Evidence  held  sufficient  see  People  v.  Kehoe, 
123  Cal.  224,  55  Pac.  911,  69  Am.  St.  Rep.  52 
(holding  that  unchaste  character  previous  to 
the  alleged  seduction  is  not  shown  by  mere 
improprieties,  or  by  intercourse  subsequent 
thereto)  ;  State  v.  Kelley,  1  N.  J.  L.  94  (hold- 
ing that  it  must  be  shown  that  the  prosecu- 
trix was  not  only  in  fact  chaste,  but  also  of 
good  repute  for  chastity,  which  is  sufficiently 
proved,  unless  overcome,  by  testimony  of  per- 
sons residing  in  her  neighborhood  that  they 
never  heard  anything  against  her  reputation 
for  chastity) . 

Evidence  held  insufficient  see  State  v. 
Primm,  98  Mo.  368,  11  S.  W.  732. 

Reformation  see  Smith  v.  State,  118  Ala. 
117,  24  So.  55;  'State  v.  Bennett,  (Iowa  1907) 
•110  N.  W.  150;  State  v.  Buxton,  89  Iowa  573, 
57  N.  W^.  417  (no  evidence  of  reformation)  ; 
State  V.  Gunagy,  84  Iowa  177,  50  N.  W.  882 
(reformation  a  question  for  the  jury  under 
the  evidence)  ;  People  V.  Clark,  33  Mich.  112. 
Evidence  that  defendant  had  previously  had 
intercourse  with  prosecutrix,  but  that  she  had 
reformed,  and  for  a  year  had  lived  a  virtuous 
life,  when  defendant,  by  promises  of  marriage, 
again  induced  her  to  jdeld  to  him,  is  sufficient 
to  sustain  a  conviction.  State  v.  Knutson,  91 
Iowa  549,  60  N.  W.  129.  See  supra,  III,  A, 
4,  b,  (v). 

70.  Evidence  held  sufficient  see  State  v.  jNIc- 
Intire,  89  Iowa  139,  56  N.  W.  419  (holding 
that  the  evidence  is  not  rendered  insufficient 
to  sustain  a  conviction  by  the  mere  fact  that 
the  prosecutrix  fixed  as  the  date  of  the  inter- 
course a  day  on  which  several  other  witnesses 
testified  that  defendant  was  not  with  her)  ; 
Bailey  v.  State,  36  Tex.  Cr.  540,  38  S.  W.  185 
(holding  that  evidence  that  after  defendant 
had  said  he  intended  to  have  intercourse  with 
the  woman  they  registered  at  a  hotel  as  man 
and  wife  and  remained  in  the  same  room 
during  the  night  sufficiently  showed  the  fact 
of  intercourse) . 

Time  of  birth  of  child.— The  fact  that  a 
child  was  born  within  two  hundred  and  thirty- 
eight  days  from  the  date  of  the  alleged  inter- 
course, or  two  luindrcd  and  fifty-eight  days 
aiitcr  the  last  catanionia,  docs  not  disprove 
the  testimony  of  prosecutrix  on  a  trial  for 
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ise  of  marriage  when  this  is  required  by  the  statute;  and  that  she  was  induced  to 
consent  to  the  intercourse  by  such  promise,  or  by  persuasion,  or  other  means 
making  a  case  of  seduction  under  the  statute. '^^  Where  the  indictment  is  against 
a  married  man  under  the  statute  proof  of  his  marriage  in  fact  is  essential,  and  it 
is  not  sufficient  to  prove  cohabitation,  acknowledgment,  and  reputation.'^ 

(ii)  Corroboration  of  Female.'^^  In  a  prosecution  for  seduction  the  tes- 
timony of  the  female  alone,  without  corroboration  by  other  evidence,  is  sufficient, 


seduction,  where  the  evidence  showed  that  a 
developed  child  may  be  born  within  two  hun- 
dred and  sixty  days  from  the  last  menstrual 
flow.  Stat-e  Lauderbeck,  96  Iowa  258,  65 
N.  W.  158. 

71.  Indiana. —  Stinehouse  v.  State,  47  Ind. 
17. 

Minnesota. —  State  v.  Brinkhaus,  34  Minn. 
285,  25  N.  W.  642. 

^ew  York. —  Cook  v.  People,  2  Thomps.  &  C. 
404. 

Pennsylvania.— 'R.iQ.Q  v.  Com.,  100  Pa.  St. 
28 ;  Com.  v.  Walton,  2  Brewst.  487. 

South  VaroUna. —  State  v.  Turner,  82  S.  C. 
278,  64  S.  E.  424. 

Tems. —  Garlas  v.  State,  48  Tex.  Cr.  449, 
88  S.  W.  345;  Barnes  v.  State,  37  Tex.  Cr. 
320,  39  g.  W.  684. 

Evidence  held  sufficient  see  People  v.  Kehoe, 
123  Cal.  224,  55  Pac.  911,  69  Am.  St.  R^p. 
52;  People  V.  Hough,  120  Cal.  538,  52  Pac. 
846,  65  Am.  St.  Rep.  201 ;  People  v.  Wallace, 
109  Cal.  611,  42  Pac.  159  (need  only  be  shown 
by  eircmmstancea  sufficient  to  warrant  th«  in- 
ference that  sexual  intercourse  would  not 
Imve  b«en  accomplished  in  the  absence  of  such 
promise)  ;  Phillips  v.  State,  108  Ind.  406,  9 
N.  E.  845;  State  v.  Drake,  128  Iowa  539,  105 
N.  W.  54;  State  v.  Stolley,  121  Iowa  111,  96- 
N.  W.  707;  State  ^.  Mclntire,  89  Iowa  139, 
56  N.  W.  419;  State  v.  Brinkhaus,  34  Minn. 
285,  25  N.  W.  642  (holding  that  the  proof  of 
such  promise  may  be  sufficient,  although  the 
particular  words  used  are  not  stated;  that  it 
is  enough  if  language  was  used  which  implied 
such  a  promise,  and  was  intended  to  convey 
that  meaning,  and  was  in  fact  so  undeiwtood 
by  the  prosecutrix)  ;  State  v.  Phillips,  185 
M®.  185,  83  S.  W.  1080;  State  v.  Meals,  184 
Mo.  244,  83  'S.  W.  442;  State  V.  Fisher,  162 
Mo.  169,  62  S.  W.  690;  State  v.  Thornton,  108 
Mo.  640,  18  S.  W.  841;  People  v.  Ryan,  63 
N.  Y.  App.  r>iv.  429,  71  N.  Y.  Suppl.  527; 
State  V.  Ring,  142  N.  C.  596,  55  S.  E.  194, 
115  Am.  St.  Rep.  759  (holding  that  the  prose- 
cution need  not  show  that  defendant  expressly 
promised  the  prosecutrix  to  marry  her,  if  she 
would  submit  to  his  embraces,  but  it  is  suffi- 
cient if  the  jury  from  the  evidence  can  fairly 
infer  that  tlie  seduction  was  accomplished  by 
reason  of  the  promise,  giving  to  defendant 
the  benefit  of  any  reasonable  doubt)  ;  State  v. 
Ayers,  8  S.  D.  517,  67  N.  W.  611;  Bailey  v. 
State,  36  Tex.  Cr.  540,  38  S.  W.  185;  Wright 
V.  State,  31  Tex.  Cr.  354,  20  S.  W.  756,  37 
Am.  St.  Rep.  822 ;  Reg.  v.  Walker,  5  Can.  Cr. 
Cas.  465. 

Evidence  held  insufficient  see  Neary  v.  Peo- 
ple, 115  111.  App.  157;  State  v.  Bollerman,  92 
Iowa  460,  61  N.  W.  183;  Rice  v.  Com.,  102 
Pa.  St.  408,  holding  that  the  previous  promise 
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cannot  be  proved  by  evidence  of  attentions,  of 
expressions  of  contrition  for  the  seduction, 
and  by  a  promise  made  after  the  seduction  to 
marry  the  girl  after  a  time. 

An  admission  by  defendant,  in  a  prosecu- 
tion for  seduction  under  promise  of  marriage, 
that  he  had  sexual  intercourse  with  complain- 
ant is  not  an  admission  of  the  alleged  seduc- 
tion. People  V.  Gumaer,  4  N.  Y.  App.  Div. 
412,  39  N.  Y.  Suppl.  326.  Testimony  of  a 
conversation  between  defendant  and  a  third 
person,  in  the  course  of  which  defendant  said 
that  "  he  would  give  $200  to  settle  it,  and 
wouldn't  give  no  more,  that  he  was  guilty  of 
the  crime,"  was  no  evidence  of  a  promise  of 
marriage.  The  admission  must  be  construed 
to  refer  to  the  illicit  intercourse  with  prosecu- 
trix.   Rice  V.  Com.,  102  Pa.  St.  408. 

72.  State  v.  Hamann,  109  Iowa  646,  80 
N.  W.  1064 ;  State  v.  Crawford,  34  Iowa  40. 

Evidence  held  sufficient  see  Wilson  v.  State, 
58  Ga.  328;  State  v.  Donovan,  128  Iowa  44, 
102  N.  W.  791;  State  v.  Mulholland,  115  Iowa 
170,  88  N.  W.  325  (holding  that  artifice, 
deception,  and  false  promise  of  marriage 
was  sufficiently  shown  where  prosecutrix  tes- 
tified that  prior  to  the  time  the  crime  was 
committed  defendant  had  paid  her  attentions, 
and  on  the  occasion,  while  alone  with  lier, 
after  obtaining  her  consent  to  marry  him,  he 
asked  to  have  intercourse  with  her,  which  she 
at  first  refused,  but  to  which  she  reluctantly 
yielded  on  his  saying  that  they  were  engaged, 
and  "it  was  all  right");  State  V.  Wycoff, 
113  Iowa  670,  83  N.  W.  713;  Flick  v.  Com., 
97  Va.  766,  34  S.  E.  39  (holding  that  a  con- 
viction was  sustained  by  the  evidence  where 
it  showed  that  defendant,  a  married  man,  had 
been  in  the  employ  of  the  father  of  the  prose- 
cutrix for  .many  years,  and  was  almost  con- 
tinually in  the  company  of  prosecutrix,  and 
that  he  had  cared  for  her  as  a  child,  and 
fondled  her  continuously  until  she  arrived  at 
sixteen  years  of  age,  when  he  induced  her  to 
submit  to  sexual  intercourse)  ;  State  y.  Carter, 
8  Wash.  272,  36  Pac.  29  (holding  that  where 
the  inducements  for  sexual  intercourse  held 
out  by  a  man  to  a  girl  of  twelve  years  of  age 
consisted  in  kissing  and  fondling  her  and 
feeling  her  person,  and  in  representations  to 
her  that  it  was  not  wrong  to  have  sexual  in- 
tercourse, and  that  he  would  not  hurt  her, 
these  representations  being  made  and  his  con- 
duct occurring  upon  a  number  of  occasions 
when  he  attempted  to  have  intercourse  with 
her  without  accomplishing  penetration,  and 
also  thereafter  when  he  succeeded,  they  were 
sufficient,  in  view  of  the  girl's  tender  age,  to 
constitute  the  offense  of  seduction). 

73.  West  V.  State,  1  Wis.  209. 

74.  See  also  Rape,  33  Cyc.  1495. 
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in  the  absence  of  a  statute,  to  warrant  a  conviction. In  some  states,  however, 
it  is  provided  by  statute  that  no  conviction  shall  be  had  on  the  uncorroborated 
or  unsupported  testimony  of  the  female  alleged  to  have  been  seduced, or,  in 


75.  People  v.  Wade,  118  Cal.  672,  50  Pac. 
841;  Washington  v.  State,  124  Ga.  423, 

S.  E.  910.  And  see  State  -c.  Stone,  106  Mo.  1, 
16  S.  W.  890. 

In  California,  as  a  crime  (Pen.  Code,  §  268), 
seduction  is  not  within  Pen.  Code,  §  1108, 
providing  that,  on  a  trial  for  enticing  away 
an  unmarried  female  of  previous  chaste  char- 
acter for  the  purpose  of  prostitution,  de- 
fendant cannot  be  convicted  upon  the  testi- 
mony of  the  woman  unless  she  is  corrobo- 
rated bv  other  evidence.  People  v.  W^ade, 
118  Cal.  672,  50  Pac.  841. 

Not  an  accomplice. —  In  a  prosecution  for 
seduction,  the  prosecutrix  is  not  an  accom- 
plice within  Pen.  Code  (1895),  §  991,  requir- 
ing corroboration  of  the  testimony  of  an  ac- 
complice in  order  to  support  a  conviction. 
Washington  v.  State,  124  Ga.  423,  52  S.  E. 
910. 

76.  Ala.  Code  (1907),  §  7776;  Sandels  &  H. 
Dig.  Ark.  §  1900;  Minn.  Rev.  Laws  (1905), 
§  4931;  Miss.  Code  (1906),  §  1372;  K  J. 
Gen.  St.  p.  1086,  §  204;  N.  Y.  Pen.  Laws, 
§  2177;  Va.  Code  (1904),  §  3679.  And  see 
the  following  cases: 

Alabama. —  Suther  v.  State,  118  Ala.  88, 
24  So.  43  (holding  that  Code  (1896),  §  5503, 
requiring  evidence  corroborative  of  the  testi- 
mony of  prosecutrix  in  a  seduction  case,  is 
satisfied  by  corroboratory  evidence  as  to  a 
material  fact  which  satisfies  the  jury  that 
the  woman  is  worthy  of  credit)  ;  Wilson  7;. 
State,  73  Ala.  527;  Cunningham  v.  State,  73 
Ala.  51  (holding  that  under  the  provision 
that  no  person  shall  be  convicted  of  seduc- 
tion on  the  uncorroborated  testimony  of  the 
female,  corroboration  as  to  the  promise  of 
marriage,  where  seduction  under  promise  of 
marriage  is  alleged,  may  be  sufficient  to 
authorize  conviction). 

A.rhanms. —  Pucker  l*.  State,  77  Ark.  23,  90 
S.  W.  151;  Carrens  V.  State,  77  Ark.  16, 
91  S.  W.  30  (holding  that  under  the  pro- 
vision that  no  person  shall  be  convicted  of 
seduction  upon  testimony  of  the  female,  un- 
less the  same  be  corroborated  by  other  evi- 
dence, the  evidence  of  prosecutrix  must  be 
corroborated  by  other  outside  evidence,  both 
as  to  the  promise  of  marriage  and  as  to  the 
sexual  intercourse)  ;  Burnett  V.  State,  76 
Ark.  295,  88  S.  W.  956,  113  Am.  St.  Rep.  94; 
Polk  V.  State,  40  Ark.  482,  48  Am.  Rep.  17. 

Indian  Territory. —  Tedford  V.  U.  S.,  7 
Indian  Terr.  254,  104  S.  W.  608. 

Minnesota. —  State  v.  Timmens^  4  Minn. 
325,  holding  that  under  such  a  statute  the 
female  must  be  corroborated  in  the  material 
points  of  the  promise  to  marry,  the  seduc- 
tion under  such  prom.ise,  and  her  previous 
chaste  character.  Under  the  rule  as  estab- 
lished in  Minnesota,  in  a  prosecution  for 
seduction  under  a  promise  of  marriage,  tlie 
burden  of  proof  rests  upon  the  state  to  prove 
the  previous  chaste  character  of  the  prosecu- 
trix, and  her  testimony  on  the  subject  must 
[8GJ 


be  corroborated  by  other  evidence.  State  v. 
Lockerby,  50  Minn.  363,  52  N.  W.  958,  36 
Am.  St.  Rep.  656. 

Mississippi. —  Ferguson  v.  State,  71  Mass. 
80'5,  15  So.  66,  42  Am.  St.  Rep.  492,  holding 
that  the  female  must  be  corroborated  by 
other  evidence  as  to  the  promise  of  marriage 
and  the  act  of  sexual  intercourse,  but  the 
corroborating  evidence  need  not  support  all 
the  necessary  elements  of  the  crime. 

7\^e6ras/<;a.— Russell  v.  State,  77  Nebr.  519, 
110  N.  W.  380,  holding  that  the  require- 
ment of  the  statute  that  the  evidence  of 
prosecuting  witness  must  be  corroborated  re- 
lates to  both  illicit  intercourse  and  promise 
of  marriage,  and  existence  of  one  of  these 
does  not  necessarily  prove  the  existence  of 
the  other,  nor  furnish  the  corroboration  re- 
quired by  statute. 

Islew  Jersey. —  Zabriskie  r.  State,  43 
N.  J.  L.  640,  39  Am.  Rep.  610,  holding  that 
under  a  statute  making  it  indictable  to  se- 
duce a  female  of  good  repute  for  chastity, 
and  requiring  the  female  to  be  corroborated 
to  the  extent  required  in  an  indictment  for 
perjury,  the  corroborating  circumstances 
must  be  something  inconsistent  with  the 
truth  of  defendant's  denial;  and  that  court- 
ship, unless  of  such  a  character  that  the 
jury  might  infer  from  it  a  promise  of  mar- 
riage, is  not  corroborative,  in  a  legal  sense. 

'New  York. —  In  a  prosecution  under  Pen. 
Code,  §  284,  for  seduction  under  promise 
of  marriage,  the  female  must  be  corroborated 
as  to  the  promise  of  marriage  and  as  to  the 
sexual  intercourse,  but  corroboration  as  to 
the  fact  that  prosecutrix  is  "  an  unmarried 
female  of  previous  chaste  character  "  is  un- 
necessary, this  allegation  being  simply  de- 
scriptive of  the  person  whom  it  was  the  pur- 
pose of  the  statute  to  protect.  People  r. 
Kearney,  110  N.  Y.  188,  17  N.  E.  736  [dis- 
tinguishing People  V.  Plath,  100  N.  Y.  590, 
3  N.  E.  790,  53  Am.  Rep.  236]  ;  Armstrong 
V.  People,  70  N.  Y.  38;  Boyce  r.  People,  55 
N.  Y.  644;  People  v.  Orr, '92  Hun  199,  36 
N.  Y.  Suppl.  398  [affvrnied  in  149  N.  Y.  616, 
44  N.  E.  1127];  People  v.  Lomax,  6  Abb.  Pr. 
139;  People  i\  Hine,  2  Edm.  Sel.  Cas.  110; 
People  V.  Kenyon,  5  Park.  Cr.  254  [affirmed 
in  26  N.  Y.  203,  84  Am.  Dec.  177]  ;  Crozier 
V.  People,  1  Park.  Cr.,453. 

North  Carolina. —  State  r.  Ra^Tior,  145 
N.  C.  472,  59  S.  E.  344;  State  r."  Ferguson. 
107  N.  C.  841,  12  S.  E.  574,  holding  that, 
under  Laws  (1885),  c.  248,  making  it  an  of- 
fense to  seduce  an  *'  innocent  and  virtuous  ' 
woman  under  promise  ot  marriage,  and  pro- 
viding "  that  the  unsupported  testimony  of 
the  woman  shall  not  be  siillieicnt  to  convict," 
the  additional  evidence  required  must  not  be 
confined  to  the  act  ot  sexual  intercourse,  but 
must  extend  to  its  inducement  by  a  promise 
of  marriage. 

Oklahoma.— Vndcr  St.  (1893)  §  5211, 
providing  that,  on  a  trial  for  having  under 
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some  states,  unless  her  testimony  is  corroborated  by  other  evidence  tending  to 
connect  defendant  with  the  commission  of  the  offense, or,  in  other  states,  unless 


promise  of  marriage  seduced  an  unmarried 
female  of  previous  chaste  character,  the  ac- 
cused cannot  be  convicted  on  the  testimony 
of  the  person  injured,  unless  she  is  corrob- 
orated with  other  evidence,  the  female  ia 
only  required  to  be  corroborated  as  to  the 
promise  of  marriage  and  illicit  intercourse, 
and  not  as  to  being  unmarried  and  of  pre- 
vious chaste  character.  Harvey  v.  Territory, 
11  Okla.  156,  65  Pac.  837. 

^outh,  Carolina. — State  v.  Turner,  82  S.  C. 
278,  64  S.  E.  424. 

Virginia. —  Mills  V.  Com.,  93  Va.  815,  22 
S.  E.  863. 

See  43  Cent.  Dig.  tit.  "Seduction,"  §  83 
et  seq. 

Corroboration  held  sufficient  see  Munkers 
V.  State,  87  Ala.  94,  97,  6  So.  357;  Wilson 
V.  State,  73  Ala.  527;  Cooper  v.  State,  86 
Ark.  30,  109  S.  W.  1023;  Wilhite  v.  State, 
84  Ark.  67,  104  S.  W.  531  (holding  that 
where  the  accused  admitted  the  promise  of 
marriage  and  the  sexual  intercourse  with  the 
prosecutrix,  a  charge  that  no  other  corrob- 
oration of  the  prosecutrix  was  necessary  to 
prove  the  promise  of  marriage  and  the  sexual 
intercourse  v/as  proper)  ;  Lasater  v.  'State, 
77  Ark.  468,  94  S.  W.  59;  Rucker  v.  State, 
77  Ark.  23,  90  S.  W.  151;  State  v.  Brink- 
haus,  34  Minn.  285,  25  N.  W.  642  (as  to 
previous  chaste  character)  ;  State  v.  Tim- 
mens,  4  Minn.  325;  State  v.  Slattery,  74 
N.  J.  L.  241,  65  Atl.  866;  Armstrong  v. 
People,  70  N.  Y.  38  (holding  that  the  pro- 
vision that  no  conviction  for  seduction  shall 
be  had  on  the  unsupported  testimony  of  the 
female  seduced  is  satisfied,  as  to  the  prom- 
ise of  marriage,  by  proof  of  circumstances 
which  usually  attend  an  engagement  to 
marry,  such  as  exclusive  attention  to  the 
female  by  defendant,  and  the  seeking  and 
keeping  her  society  in  preference  to  that  of 
other  women)  ;  People  v.  Gumaer,  80  Hun 
(N.  Y.)  78,  30  N.  Y.  Suppl.  17  (holding 
that,  on  a  trial  for  seduction  under  a  promise 
of  marriage,  evidence  of  defendant's  atten- 
tions to  prosecutrix  in  the  character  of  a 
suitor  is  a  sufficient  corroboration  of  the 
testimony  of  prosecutrix)  ;  People  v.  Kear- 
ney, 47  Hun  (N.  Y.)  129  [reversed  on  other 
-grounds  in  110  N.  Y.  188,  17  N.  E.  736]; 
People  V.  Kenyon,  5  Park.  Cr.  (N.  Y.)  254 
[affirmed  m  26  N.  Y.  203,  84  Am.  Dec.  177] ; 
State  V.  Raynor,  145  N.  C.  472,  59  S.  E.  344 
(holding  that  where  the  mother  of  prosecu- 
trix testified  that  defendant  admitted  in  her 
hearing  the  promise  and  the  seduction,  the 
testimony  of  prosecutrix  is  sufficiently  cor- 
roborated) ;  Hausenfluck  v.  Com.,  85  Va.  702, 
8  S.  E.  683;  Rex  v.  Daun,  11  Can.  Cr.  Cas. 
244,  12  Ont.  L.  Rep.  227. 

Insufficient  corroboration  see  Cooper  v. 
State,  90  Ala.  641,  8  So.  821;  Carrens  v. 
State,  77  Ark.  16,  91  S.  W.  30;  La  Rosae  V. 
State,  132  Ind.  219,  31  N.  E.  798;  Russell  v. 
State,  77  Nebr.  519,  110  N.  W.  380  (holding 
that  the  requirement  of  the  statute  that  the 
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evidence  of  prosecuting  witness  must  be  cor- 
roborated relates  to  both  illicit  intercourse 
and  promise  of  marriage,  and  existence  of 
one  of  these  does  not  necessarily  prove  the 
existence  of  the  other,  nor  furnish  the  cor- 
roboration required  by  statute)  ;  Reg.  v. 
Vahey,  2  Can.  Cr.  Cas.  258  (holding  that 
evidence  of  the  girl's  pregnancy,  and  of  her 
having  been  employed  in  domestic  service  at 
defendant's  residence,  and  of  facts  showing 
merely  a  strong  probability  of  there  having 
been  no  opportunity  at  which  any  other  man 
could  have  been  responsible  for  her  condition, 
does  not  constitute  corroborative  evidence 
"  implicating  the  accused "  required  by  Cr. 
Code,  §  684). 

Evidence  supporting  immaterial  facts  only 
is  not  sufiicient.  Munkers  v.  State,  87  Ala 
94,  6  So.  357;  Crozier  v.  People,  1  Park.  Cr. 
{N.Y.i  453. 

77.  Iowa  Code  (1897),  §  5488;  S.  D.  Comp. 
Laws,  §  7386;  Tex.  Code  Cr.  Proc.  art.  769; 
Can.  Cr.  Code,  §  684.  And  see  State  v. 
Bauerkemper,  95  Iowa  562,  64  N.  W.  609; 
Andre  v.  State,  5  Iowa  389,  68  Am.  Dec.  708; 
Wisdom  V.  State,  45  Tex.  Cr.  215,  75  S.  W. 
22;  Creighton  v.  State,  (Tex.  Cr.  App.  1901) 
61  S.  W.  492;  McCullar  v.  State,  36  Tex.  Cr. 
213,  36  S.  W.  585,  61  Am.  St.  Rep.  847;  Reg. 
V.  Wyse,  1  Can.  Cr.  Cas.  6. 

Construction  of  statute. — The  corroboration 
required  by  the  statute  must  be  not  only  as  to 
the  debauching,  but  also  as  to  the  seductive 
arts.  State  v.  Bauerkemper,  95  Iowa  562,  64 
N.  W.  609.  A  conviction  cannot  be  sustained 
where  the  evidence  of  the  prosecutrix  is  not 
corroborated  by  facts  tending  to  connect  de- 
fendant with  the  oifense.  State  v.  Crawford, 
34  Iowa  40.  And  see  Andre  v.  State,  5  Iowa 
389,  68  Am.  Dec.  708  (holding  that  the  cor- 
roborative testimony  required  by  the  statute 
need  not  be  of  a  character  that  goes  directly 
to  the  commission  of  the  off"ense,  but  should 
be  such  as  Wi  i  tend  to  strengthen  and  cor- 
roborate the  testimony  of  the  injured  per- 
son, and  to  point  out  the  defendant  as  hav- 
ing committed  the  offense)  ;  State  v.  King,  9 
S.  D.  628,  70  N.  W.  1046  (holding  that  under 
Comp..  Laws,  §  7386,  requiring  the  testimony 
of  the  prosecutrix  in  cases  of  seduction  under 
promise  of  m^arriage  to  be  corroborated  by 
other  evidence  "  tending  to  connect  defend- 
ant with  the  commission  of  the  offense,"  the 
testimony  of  the  prosecutrix  that  such  an 
offense  was  committed  need  not  be  corrob- 
orated) ;  Gorzell  v.  State,  43  Tex.  Cr.  82,  63 
S.  W.  126  (holding  that  the  fact  that  -de- 
fendant had  carnal  intercourse  with  the 
prosecutrix  is  a  vital  issue  in  the  case;  and 
to  obtain  a  legal  conviction  she  must  be  cor- 
roborated upon  this  point). 

Corroboration  held  sufficient  see  State  v. 
Mulholland,  115  Iowa  170,  88  N.  W.  325; 
State  V.  Wycoff,  113  Iowa  670,  83  W. 
713;  State  v.  Reinheimer,  109  Iowa  624,  80 
N.  W.  669  (holding  that  the  fact  that  the 
parties  kept  company,  and  acted  as  lovers 


SED  UGTION 


[35  Cye.]  1363 


she  is  corroborated  as  to  the  promise  of  marriage. '^^    The  statute  does  not  require 


usually  do,  and  other  like  circumstances,  are 
sufficient  corroboration  of  the  evidence  of  the 
prosecutrix  required  by  statute)  ;  State  V. 
Lauderbeck,  96  Iowa  258',  65  N.  W.  158 ;  State 
V.  Bradbury,  92  Iowa  512,  61  K  W.  192  (un- 
signed letters  of  defendant)  ;  State  v.  Knut- 
son,  91  Iowa  549,  60  N.  W.  129;  State  v. 
Baldoser,  88  Iowa  55.  55  N.  W.  97;  State  V. 
Smith,  84  Iowa  522,  51  N.  W.  24  (holding 
that  direct  corroborative  evidence  of  the 
seductive  arts  or  promises  to  obtain  inter- 
course is  not  required,  nor  need  the  corrob- 
oration necessarily  be  as  to  all  the  elements 
of  the  oflFense;  and  where  the  testimony  of 
the  prosecutrix  shows  the  offense,  and  to  con- 
nect defendant  therewith  she  is  corroborated 
by  witnesses  showing  intimacy  and  courtship 
between  the  parties,  as  well  as  actual  inter- 
course, the  case  is  for  the  jury,  and  it  is 
error  to  direct  a  verdict  for  defendant)  ; 
State  V.  Bell,  79  Iowa  117,  44  N.  W.  244 
(holding  that  letters  received  by  the  prosecu- 
trix, purporting  to  be  from  defendant,  in  ad- 
dition to  facts  showing  intimacy,  courtship, 
etc.,  will  amount  to  such  a  corroboration  of 
the  testimony  of  the  prosecutrix  as  is  required 
by  the  statute)  ;  State  V.  McClintic,  73  Iowa 
663,  35  N.  W.  696;  State  v.  Fitzgerald,  63 
Iowa  268,  19  N.  W.  202;  State  V.  Heather- 
ton,  60  Iowa  175,  14  N.  W.  230;  State  v. 
Wells,  48  Iowa  671;  State  v.  Ayers,  8  S.  D. 
517,  67  K  W.  611;  Faulkner  v.  State,  53 
Tex,  Cr.  258,  109  S.  W.  199;  €reighton  V. 
State,  (Tex.  Cr.  App.  1901)  61  S.  W.  492; 
Anderson  v.  State,  39  Tex.  Cr.  83,  45  S.  W. 
15. 

Admissions  of  defendant  are  sufficient  cor- 
roboration of  the  testimony  of  the  female. 
Reg  V.  Wyse,  1  Can.  Cr.  Cas.  6.  And  see 
infra,  note  78. 

Insufficient  corroboration  see  State  p.  Dolan, 
132  Iowa  196,  109  N.  W.  609;  State  v.  Kis- 
sock.  111  Iowa  690,  83  N.  W.  724  (holding 
that  where  defendant  had  not  known  tha 
prosecutrix  prior  to  the  night  of  the  alleged 
seduction,  and  never  met  her  but  twice  after- 
ward, evidence  that  he  accompanied  her  to 
her  home  from  a  dance  on  that  night,  a  dis- 
tance of  six  or  seven  miles,  and  stated  to 
others  before  leaving  that  he  intended  to 
seduce  her,  was  not  sufficient  corroboration 
to  support  an  indictment  for  seduction)  ; 
State  V.  Burns,  110  Iowa  745,  82  N.  W.  325; 
State  V.  Enke,  85  Iowa  35,  51  N.  W.  1146; 
State  V.  Richards,  72  I6wa  17,  33  N.  W. 
342;  State  r.  Araah,  55  Iowa  258,  7  N.  W. 
601;  State  V.  Crawford,  34  Iowa  40;  State  v. 
Tulley,  18  Iowa  88;  Fine  v.  State,  45  Tex. 
Cr.  290,  77  S.  W.  806  (holding  that  evidence 
of  continuous  association  of  defendant  and 
prosecutrix  for  two  years  is  not  alone  suffi- 
cient corroboration  of  her  testimony  as  to 
their  engagement,  on  a  prosecution  for  seduc- 
tion) ;  Barnard  v.  State,  (Tex.  Cr.  App.  1903) 
76  S.  W.  475;  Sledge  v.  State,  (Tex.  Cr.  App. 
1901)  63  S.  W.  317;  Spenrath  v.  State,  (Tex. 
Cr.  App.  1898)  48  S.  W.  192;  Snodgrass  v. 
State,  (Tex.  Cr.  App.  1895)  31  S.  W.  366. 

The  birth  of  a  child  to  the  prosecutrix  as  a 


result  of  the  alleged  intercourse  is  not  cor- 
roborative evidence  of  the  alleged  seduction 
by  defendant.  State  v.  Kissock,  111  Iowa 
69,-,  83  N.  W.  724.  Proof  of  the  birth  of  a 
child,  while  evidence  of  seduction,  does  not 
tend  to  connect  defendant  with  the  act  of  se- 
duction. State  V.  Dolan,  132  Iowa  196,  109 
N.  W.  609. 

Opportunity. —  Evidence  that  defendant  had 
opportunity  to  employ  arts,  deception,  and 
false  promises  is  insufficient  to  meet  the  re- 
quirement that  there  shall  be  corroborating 
evidence  tending  to  connect  him  with  the  of- 
fense charged.  State  v.  Araah,  55  Iowa  258, 
7  N.  W.  601.  See  also  State  v.  Burns,  110 
Iowa  745,  82  N.  W.  325;  State  v.  Smith,  54 
Iowa  743,  7  N.  W.  402  (holding  that  where 
there  was  no  other  evidence  corroborative  of 
that  of  the  prosecuting  witness  on  a  trial  for 
seduction  than  that  of  defendant's  opportu- 
nities to  seduce,  afforded  by  the  witness'  em- 
ployment as  a  servant  in  the  family  of  de- 
fendant's father,  a  conviction  should  be  set 
aside)  ;  State  v.  Painter,  50  Iowa  317. 

78.  Kan.  Gen.  St.  (1905)  §  2112;  Mo. 
Annot.  St.  (1906)  §  2631;  1  Purdon  Dig.  Pa. 
1010.  And  see  State  v.  Waterman,  75  Kan. 
253,  88  Pac.  1074;  State  v.  Marshall,  137  Mo. 
463,  36  S.  W.  619,  39  S.  W.  63;  Rice  v.  Com., 
100  Pa.  St.  28. 

Construction  of  statute. —  Under  the  Mis- 
souri statute  providing  that  there  shall  be  no 
conviction  of  seduction  unless  the  female  is 
corroborated  as  to  the  promise  of  marriage, 
she  need  be  corroborated  only  as  to  such 
promise.  The  other  facts  constituting  the 
offense  may  (be  proven  by  her  testimony  alone 
or  by  any  competent  testimony.  State  v.  Mar- 
shall, 137  Mo.  463,  36  S.  W.  619,  39  S.  W. 
63;  State  V.  Stone,  106  Mo.  1,  16  S.  W.  890; 
State  V.  Hill,  91  Mo.  423,  4  S.  W.  121;  State 
V.  Brassfield,  81  Mo.  151,  51  Am.  Rep.  235. 

Corroboration  held  sufficient  see  State  v 
Waterman,  75  Kan.  253,  88  Pac.  1074;  State 
V.  Phillips,  185  Mo.  185,  83  S.  W.  1080  (hold- 
ing that  on  a  prosecution  for  seduction,  tes- 
timony of  a  witness  that  defendant  told  liiui 
that  he  had  promised  prosecutrix  to  marry 
her  was  a  sufficient  corroboration  of  the  mar- 
riage promise)  ;  State  v.  Davis,  141  Mo.  522, 
42  S.  W.  1083;  State  v.  Eisenhour,  132  Mo. 
140,  33  S.  W.  785;  State  v.  Hill,  91  Mo.  423, 
4  S.  W.  121. 

Insufficient  corroboration  see  State  v.  Mc- 
Caskey,  104  Mo.  644,  16  S.  W.  511;  Rice  v. 
Com.,  102  Pa.  St.  408  (holding  that  on  a 
prosecution  for  seduction  under  promise  of 
marriage  proof  of  such  mere  social  at- 
tentions upon  the  part  of  defendant  to 
the  prosecutrix,  as  accompanying  her  from 
church,  calling  upon  her  at  the  house  of 
her  parents,  and  there  waiting  upon  her 
now  and  then  for  two  years,  is  not  sufficient 
evidence  to  corroborate  the  prosecutrix's  tes- 
timony to  the  effect  that  a  promise  of  mar- 
riage was  made  to  her,  and  will  not  warrant 
the  jury  in  finding  that  fact  in  the  affirma- 
tive) ;  Com.  V.  M<^Carty,  4  Pa.  L.  J.  136 
(holding  that  attentions  paid  by  dofondant  to 
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the  testimony  of  another  witness,  or  direct  and  positive  evidence,  but  the  cor- 
roborating evidence  may  be  supplied  as  well  by  facts  and  circumstances  sur- 
rounding the  transaction  and  otherwise  established  in  the  case.^^  Nor  need  the 
corroboration  be  of  such  force  as  would  prove  the  facts  independently  of  the 
female's  testimony.  Where  there  is  some  testimony  of  other  witnesses  or  other 
evidence  supporting  testimony  on  the  material  questions  in  the  case,  it  is  for 
the  jury  to  determine  whether  she  is  sufficiently  corroborated.^^  A  fact  testi- 
fied to  only  by  the  female  is  not  sufficient  to  corroborate  her;     nor  can  she 


prosecutrix  are  not  sufficient  corroboration  of 
her  testimony  to  the  promise  of  marriage 
where  his  visits  are  only  occasional,  and  she 
was  visited  by  others  under  similar  circum- 
stances) . 

Evidence  of  an  admission  of  defendant  that 
he  had  promised  to  marry  prosecutrix  is  cor- 
roborative. State  V.  Sublett,  191  Mo,  163,  90 
S.  W.  374. 

79.  Arkansas. —  Cooper  v.  State,  86  Ark. 
30,  109  S.  W.  1023. 

loioa. —  State  v.  Reinheimer,  109  Iowa  624, 
80  N.  W.  669 ;  State  v,  Hayes,  105  Iowa  82, 
74  K  W.  757;  State  v.  Smith,  84  Iowa  522, 
51  N.  W.  24;  State  v.  Bell,  79  Iowa  117,  44 
N.  W.  244;  State  v.  McClintic,  73  Iowa  663. 

35  N.  W.  696;  State  v.  Heatherton,  60  Iowa 
175,  14  K  W.  230;  State  v.  Curran,  51  Iowa 
112,  49  N.  W.  1006. 

Kansas. —  State  v.  Waterman,  75  Kan.  253, 
88  Pac.  1074. 

Minnesota. —  State  v.  Lockerby,  50  Minn. 
363,  52  N.  W.  958,  36  Am.  St.  Rep.  656 ;  State 
V.  Timmens,  4  Minn.  325. 

Missouri. —  State  v.  Marshall,  137  Mo.  463, 

36  S.  W.  619,  39  S.  W.  63,  holding  that  the 
promise  of  marriage  may  be  corroborated  by 
circumstances  alone. 

Nebraska. —  The  circumstances  relied  on  as 
corroborating  the  evidence  of  prosecuting  wit- 
ness, as  to  the  promise  of  marriage,  must 
point  so  plainly  to  the  proof  of  her  testimony 
as  to  equal  testimony  of  a  disinterested  wit- 
ness. Russell  V.  State,  77  Nebr.  519,  110 
N.  W.  380. 

Neio  York. —  Boyce  v.  People,  55  K  Y.  644 
(holding  that  the  provision  of  the  statute 
that  no  conviction  shall  be  had  on  the  testi- 
mony of  the  female,  unsupported  by  other 
evidence,  does  not  require  direct  or  positive 
additional  evidence  of  any  of  the  material 
facts  constituting  the  offense;  that  the  stat- 
ute is  satisfied  if  the  prosecutrix  is  supported 
by  such  evidence  as  in  the  nature  of  things 
the  case  is  susceptible  of,  that  is,  circum- 
stances ordinarily  proved  in  support  of  an 
allegation  of  mutual  promises  to  marry,  such 
as  attentions,  correspondence,  frequent  visits, 
and  familiarities,  and  other  circumstances 
tending  to  prove  the  material  facts,  and  to 
satisfy  the  jury  that  the  prosecutrix  is  worthy 
of  credit)  ;  People  v.  Kenyon,  5  Park.  Cr.  254 
[affirmed  in  26  N.  Y.  203,  84  Am.  Dec.  177]. 

Oklahoma. —  Harvey  v.  Territory,  11  Okla. 
156,  65  Pac.  837,  holding  that  the  female  is 
not  required  to  be  corroborated  by  direct  and 
positive  proof  of  facts  independent  of  her  tes- 
timony, but  only  as  to  such  facts  and  cir- 
cumstances as  usually  form  the  concomitants 
of  the  main  fact  sought  to  be  established, 
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which  facts  should  be  sufficiently  strong 
within  themselves,  and  pertinent  in  their  bear- 
ing on  the  case,  to  satisfy  the  jury  of  the 
truthfulness  of  the  prosecutrix  in  her  evidence 
on  the  principal  facts. 

rea;a.s-.— Creighton  v.  State,  (Cr.  App.  1901) 
61  S.  W.  492  (holding  that  on  a  prosecution 
for  seduction  the  testimony  of  the  prosecutrix 
as  to  the  promise  of  marriage  may  be  cor- 
roborated by  circumstantial  evidence) ;  Wright 
V.  State,  31  Tex.  Cr.  354,  20  S.  W.  756,  37 
Am.  St.  Rep.  822. 

80.  State  v.  Timmens,  4  Minn.  325,  hold- 
ing that  the  corroboration  need  only  amount 
to  proof  of  those  circumstances  usually  con- 
comitants of  the  main  facts,  and  which  are 
sufficiently  strong  and  pertinent  to  satisfy  the 
jury  of  the  truthfulness  of  the  witness  in  her 
testimony  on  the  principal  facts. 

81.  Indian  Territory. —  Tedford  v.  U.  S.,  7 
Indian  Terr.  254,  104  S.  W.  608. 

Kansas. —  State  V.  Waterman,  75  Kan.  253, 
88  Pac.  1074. 

Minnesota. —  State  v.  Lockerby,  50  Minn. 
363,  52  N.  W.  958,  36  Am.  St.  Rep.  656. 

New  Jersey. —  State  v.  Slattery,  74  N.  J.  L, 
241,  65  Atl.  866. 

New  York. —  Crandall  v.  People,  2  Lans. 
309;  People  v.  Kenyon,  5  Park.  Cr.  254  [af- 
firmed in  26  N.  Y.  203,  84  Am.  Dec.  177]. 

82.  State  v.  Kingsley,  39  Iowa  439.  It  is 
error  for  the  court  to  charge  that  the  prosecu- 
trix is  sufficiently  corroborated  "  if  defendant, 
on  being  informed  by  her  that  she  was  preg- 
nant, advised  her  to  procure  an  abortion," 
where  the  prosecutrix  is  the  only  witness  who 
testifies  to  such  fact.  State  v.  Enke,  85  Iowa 
35,  51  N.  W.  1146.  Although  evidence  of  cir- 
cumstances which  usually  accompany  an  en- 
gagement are  sufficient  supporting  evidence  of 
a  promise  of  marriage,  the  existence  of  such 
circumstances  must  be  shown  by  other  testi- 
mony than  that  of  the  woman  herself.  State 
V.  McCaskey,  104  Mo.  644,  16  S.  W.  511.  The 
additional  evidence  required  to  sustain  a  con- 
viction of  seduction  under  promise  of  mar- 
riage must  be  such  as  does  not  emanate  from 
the  mouth  of  the  seduced  woman,  and  must 
not  rest  wholly  upon  her  credibility,  and  must 
be  such  as  strengthens  and  corroborates  her 
testimony.  Mills  v.  Com.,  93  Va.  815,  22 
S.  E.  863. 

Letters  of  defendant. —  Where,  in  a  prose- 
cution for  seduction,  letters  alleged  to  have 
been  written  by  defendant  to  prosecutrix  were 
not  identified  or  proved  to  be  the  letters  of 
defendant,  except  by  prosecutrix's  testimony, 
they  did  not  afford  evidence  corroborating 
prosecutrix's  testimony.  Car  reus  V.  State,  77 
Ark.  16,  91  S.  W.  30. 
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be  corroborated  by  evidence  of  her  acts  or  declarations  subsequent  to  the 
offense. 

4.  Trial  —  a.  Conduct  of  Tpial.^*  On  a  trial  for  seduction  under  promise  of 
marriage  where  by  statute  the  previous  good  repute  of  the  prosecutrix  is  made 
an  element  of  the  offense,  such  previous  good  repute  may  be  shown  by  the  state 
at  the  outset  of  the  case.^^  Allowing  the  prosecutrix  to  repeat  her  testimony  is 
within  the  discretion  of  the  trial  court. It  is  not  error  to  permit  prosecutrix's 
child  to  be  brought  before  the  jury  and  referred  to  by  the  district  attorney  as 
"this  child,"  in  their  presence;  but  if  such  child  is  taken  to  the  witness'  stand 
by  the  prosecutrix  by  direction  of  the  prosecuting  attorney  solely  for  the  purpose 
of  exhibiting  it  to  the  jury  and  of  exciting  prejudice  against  defendant,  it  is  suffi- 
cient ground  for  a  new  trial.  It  is  not  error  to  permit  prosecutrix  and  her 
mother  to  sit  within  the  bar  of  the  court  during  the  argument  of  counsel  to  the 
jury.^^  Where  by  statute  the  prosecution  may  be  stopped  by  an  offer  of  mar- 
riage before  arraignment  and  pleading,  it  has  been  held  that  the  offer  comes  too 
late,  if  made  during  the  progress  of  the  trial. ®^ 

b.  Summary  Trial.  In  some  jurisdictions  there  is  a  statute  allowing  defendant 
in  a  prosecution  for  seduction  to  elect  to  be  tried  summarily.  Under  such  a 
statute  defendant  must  be  given  an  opportunity  to  elect  if  the  charge  is  amended 
after  an  election  so  as  to  prefer  a  new  charge. 

e.  Questions  For  Court  and  Jury.^^  The  question  as  to  the  exact  amount  or 
kind  of  seductive  arts  or  promises  necessary  to  establish  the  offense  of  seduction, 
under  the  statute,  must  be  determined  by  the  jury  in  view  of  the  peculiar  circum- 
stances of  each  case,  together  with  the  condition  in  life,  advantages,  age,  and 
intelligence  of  the  parties.®^    The  question  as  to  the  previous  character  for  chastity 


83.  Barnard  'c.  State,  (Tex.  Cr.  App.  1903) 
6  S.  W.  475.  Evidence  that  the  prosecutrix 
got  a  dress  ready  for  her  marriage  is  not 
sufficient  corroboration.  Cooper  v.  State,  90 
Ala.  641,  8  So.  821.  Nor  is  the  report  by 
prosecutrix  to  her  mother  of  her  seduction, 
and  facts  in  connection  therewith,  corrobora- 
tive evidence  within  the  statute  requiring  her 
evidence  to  be  corroborated.  Snodgrass  v. 
State,  (Tex.  Cr.  App.  1895)  31  S.  W.  366. 
Compare,  however,  State  v.  Timmens,  4  Minn. 
32'5,  holding  that  on  a  prosecution  for  seduc- 
tion under  promise  of  marriage,  the  consulta- 
tions of  the  female  with  her  parents  concern- 
ing her  marriage,  and  her  preparations  for 
the  same,  are  in  corroboration  of  her  testi- 
mony as  to  the  promise. 

84.  See  Ceiminal  Law,  12  Cye.  519  seq. 

85.  State  v.  Hill,  91  Mo.  423,  4  S.  W. 
121. 

86.  State  v.  Raynor,  145  N.  C.  472,  59  S.  E. 
344. 

87.  People  Tibbs,  143  Cal.  100,  76  Pae. 
904.  See  also  State  f.  Fogg,  206  Mo.  696, 
105  S.  W.  618,  holding  that  the  fact  that  the 
prosecutrix  in  a  seduction  case  had  her  child 
in  the  court-room  during  the  trial,  took  it 
with  her  to  the  witness'  stand,  and  held  it 
while  testifying  was  not  reversible  error. 

88.  State  v.  Carter,  8  Wash.  272,  36  Pac. 
29. 

89.  State  v.  Whitworth,  126  Mo.  573,  29 
S.  W.  595. 

90.  Jinks  v.  State,  114  Ga.  430,  40  S.  E, 
320.    Compare  infra,  III,  B,  5. 

91.  Rex  V.  Lacelle,  10  Can.  Cr.  Cas.  229, 
11  Ont.  L.  Rep.  74.  In  this  case  a  prisoner 
was  indicted  before  a  county  judge  charged 


under  section  181  of  the  criminal  code  with 
having  on  the  9th  of  January,  1905,  seduced 
a  girl  of  or  above  the  age  of  fourteen  and 
under  that  of  sixteen,  of,  as  alleged,  pre- 
viously chaste  character,  upon  which  he 
elected,  under  section  767  of  the  code,  to  be 
tried  summarily,  but  on  the  evidence  disclos- 
ing a  connection  with  her  six  days  previously 
at  another  place,  the  charge  was  amended  by 
setting  up  the  offense  as  having  been  com- 
mitted on  such  prior  date,  and  without  giving 
the  prisoner  the  right  of  electing  whether  or 
not  he  would  be  tried  summarily  on  such 
amended  charge,  he  was  tried  thereon  and  con- 
victed. It  was  held  that  the  conviction  could 
not  be  supported,  as  the  offense  could  only  be 
committed  once,  namely,  on  the  first  occasion 
on  which  the  connection  took  place,  so  that 
the  date  was  material  to  the  charge,  and 
while  an  amendment  could  be  made  substitut- 
ing the  prior  date,  which  was  in  effect  pre- 
ferring a  new  charge  based  on  a  different 
transaction,  the  prisoner  should  have  been 
given  the  opportunity  of  electing  under  sec- 
tion 767  how  he  would  be  tried  thereon. 

92.  Corroboration  of  female  see  »upra,  III, 
B,  3,  c,  (II). 

93.  State  v.  Higdon,  32  Iowa  262;  People 
V.  Van  Alstyne,  78  Hun  (N.  Y.)  509.  29  X.  Y. 
Suppl.  542  [reversed  on  other  grounds  in  144 
N.  Y.  361,  39  N.  E.  343],  holding  that,  on  an 
indictment  for  seduction,  the  prosecutrix  hav- 
ing testified  that  defendant  said  he  would 
marry  her  if  she  would  submit  to  his  desires; 
that  lie  said  if  he  got  me  in  the  family  way 
he  would  marry  me  " ;  and  that  she  yielded  on 
his  promise  to  marry  her,  that  tlie  question 
whether  the  conditional   promise   to  marry 

[III,  B,  4,  e] 


1366    [35  Cyc] 


SEDUCTION 


of  the  prosecutrix  is  one  of  fact  to  be  determined  by  the  jury,^*  as  well  as  whether 
the  presumption  of  chastity  is  overcome  by  defendant's  evidence/^  and  whether 
the  prosecutrix,  having  previously  fallen  from  virtue,  had  reformed. But  it  is 
for  the  court  to  determine  the  meaning  of  the  words  virtuous"  female,  ''chaste 
character,"  etc.,  used  in  the  statute. The  meaning  of  such  words  as  ''seduce," 
"prostitution,"  and  the  like  are  of  law  for  the  court,  while  the  jury  deduces  the 
facts  from  the  evidence.  The  weight  and  credit  to  be  given  to  the  testimony 
of  the  prosecutrix  are  questions  exclusively  for  the  jury.^^  It  is  also  for  the  jury 
to  determine  upon  all  the  evidence  whether  the  intercourse  was  the  result  of  force 
or  seduction.^ 

d.  Instructions  —  (i)  In  General,  In  prosecutions  for  seduction  the  court 
should  instruct  the  jury  upon  the  law  as  applicable  to  all  the  facts  and  circum- 
stances disclosed  by  the  evidence  and  the  elements  necessary  to  constitute  the 
offense  under  the  statute.^    A  definition  of  the  crime  should  be  given  to  the  jury, 


qualified  the  promise  which  preceded  it  was  a 
question  for  the  jury. 

94.  State  r.  Stolle5%  121  Iowa  111,  96 
N.  W.  707  (holding  that  where  it  appears  that 
prosecutrix  permitted  defendant  to  take  lib- 
erties ^\ith  her  person  by  reason  of  love  and 
affection  and  promise  of  marriage,  and  illicit 
intercourse  resulted,  induced  by  passion  thus 
aroused,  it  is  a  question  for  the  jury  whether 
there  was  prior  unchastity,  such  as  to  prevent 
the  intercourse  constituting  seduction)  ;  State 
V.  Gunagy,  84  Iowa  177,  50  N.  W.  882;  State 
V.  Carron,  18  Iowa  372,  87  Am.  Dec.  401; 
People  V.  Jensen,  66  Mich.  711,  33  N.  W.  811. 

95.  State  v,  Hemm,  82  Iowa  609,  48  N.  W. 
971. 

96.  State  v.  Bennett,  (Iowa  1907)  110 
N.  W.  150. 

97.  McTyier  v.  State,  91  Ga.  254,  18  S.  E. 
140;  O'Neill  v.  State,  85  Ga.  383,  11  S.  E. 
856;  Woodard  v.  State,  5  Ga.  App.  447,  63 
S.  E.  573. 

98.  McTyier  v.  State,  91  Ga.  254,  18  S.  E. 
140;  O'Neill  v.  State,  85  Ga.  383,  11  S.  E. 
856;  Carpenter  f.  People,  8  Barb.  (N.  Y.) 
603. 

99.  State  v.  Bradbury,  92  Iowa  512,  61 
N.  W.  192  (holding  that  where  the  prose- 
cutrix has  made  an  affidavit  that  defendant 
did  not  seduce  her,  and  on  the  trial  she  tes- 
tifies that  she  was  induced  to  make  the  affi- 
davit by  threats  and  promises  made  by 
defendant,  the  question  of  her  veracity  is  for 
the  jury)  ;  People  v.  De  Fore,  64  Mich.  693, 
31  N.  W.  585,  8  Am.  St.  Rep.  863. 

1.  Knight  V.  State,  147  Ala.  93,  41  So. 
850. 

2.  Lasater  v.  State,  77  Ark.  468,  94  S.  W. 
59  (holding  that  in  a  prosecution  for  seduc- 
tion under  promise  of  marriage,  an  instruc- 
tion that,  in  order  to  convict,  the  jury  must 
not  only  find  that  there  was  an  express 
promise  of  marriage,  but  that  prosecutrix 
requested  defendant  to  keep  his  promise,  and 
that  he  wilfully  refused,  was  erroneous;  it 
being  defendant's  duty  to  keep  such  promise 
without  a  request)  ;  Jones  v.  State,  90  Ga. 
616,  16  S.  E.  380  (holding  that  the  court 
properly  charged  that,  if  the  jury  believed 
that  defendant  and  the  prosecutrix  had  sexual 
intercourse  in  the  county  within  four  years 
prior  to  the  time  that  the  indictment  was 
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found,  and  that  at  the  time  the  sexual  inter- 
course was  first  had  between  them  prosecu- 
trix had  never  had  sexual  intercourse  with 
man;  that  they  both  were  unmarried  at  the 
time;  and  that  she  was  induced  to  yield, 
either  readily  or  reluctantly,  to  defendant, 
from  persuasion  and  promises  of  marriage, 
and  allow  him  to  have  carnal  knowledge  of 
her,  as  a  consequence  of  persuasion  or  prom- 
ises of  marriage,  they  should  find  the  prisoner 
guilty  of  seduction)  ;  Howe  v.  State,  51 
Tex.  Cr.  174,  102  S.  W.  409  (holding  that 
instructions  on  a  trial  for  seduction  that,  to 
constitute  seduction,  it  must  appear  that  the 
carnal  intercourse  was  accomplished  by  means 
of  a  prior  promise  to  marry  prosecutrix;  that 
she  is  an  accomplice;  that  defendant  cannot 
be  convicted  on  her  testimony  unless  corrobo- 
rated; that,  if  defendant  seduced  prosecutrix 
and  obtained  carnal  knowledge  of  her  by 
means  of  a  prior  promise  of  marriage  to  her, 
he  is  guilty,  and  that,  if  he  had  carnal 
knowledge  of  prosecutrix  at  a  time  when  he 
was  not  engaged  to  marry  her,  he  is  not 
guilty  —  correctly  submits  the  issues  to  the 
jury)  ;  Gorzell  v.  State,  43  Tex.  Cr.  82,  63 
S.  W.  126  (holding  that  where  there  is  evi- 
dence that  the  prosecuting  witness  was  not 
a  chaste  woman,  it  is  error,  in  a  trial  for 
seduction,  to  fail  to  define  the  term  "  seduc- 
tion "  in  charging  the  jury).  An  instruction 
that  seduction  means  an  enticement  of  a 
woman  on  the  part  of  a  man  to  surrender  her 
chastity  by  means  of  some  art,  violence, 
promise,  or  deception  calculated  to  accomplish 
that  object,  and  to  include  the  yielding  of 
her  person  to  him,  as  much  as  if  it  was  ex- 
pressly stated,  was  not  open  to  the  objection 
that  it  made  a  deception,  influence,  art,  or 
other  promise  sufficient  to  constitute  the 
offense,  regardless  of  the  character  of  the 
deception  or  promise,  and  because  under  the 
laws  of  Texas  the  offense  of  seduction  consists 
of  a  woman  surrendering  her  virtue  by  reason 
of  a  promise  of  marriage.  Faulkner  v.  State, 
53  Tex.  Cr.  258,  109  S.  W.  199. 

Offer  to  marry. —  Under  an  indictment  for 
seduction  it  is  error  to  instruct  that  the 
burden  of  showing  defendant's  subsequent  re- 
fusal to  marry  the  prosecutrix  is  upon  the 
state,  since  an  offer  of  marriage  after  seduc- 
tion is  not  a  bar  to  the  prosecution,  but 
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and  a  failure  to  do  so  is  reversible  error,^  especially  when  such  an  instruction  is 
requested  by  defendant,  where  the  prosecutrix  dies  before  trial,  and  the  evidence 
is  conflicting  at  the  trial ;  *  and  the  court  in  instructing  on  the  essentials  of  the 
offense  must  not  omit  the  element  of  seduction.^  Such  or  like  omissions,  however, 
from  an  instruction  defining  seduction  may  be  cured  by  proper  statements  in  other 
parts  of  the  charge.^  Where  the  court  in  charging  the  jury  refers  to  the  prose- 
cutrix, who  is  an  adult,  as  "the  girl,''  ^  or  uses  in  the  instructions  the  word 
"defendant"  for  "prosecutrix,"  where  the  context  shows  that  it  is  a  clerical 
error  not  calculated  to  mislead  the  jury,^  while  objectionable,  has  been  held  not 
to  be  reversible  error.  Since  the  exact  date  of  the  offense  is  immaterial,  an 
instruction  that,  if  the  jury  had  a  reasonable  doubt  as  to  whether  defendant 
was  with  the  prosecutrix  on  the  day  on  which  the  crime  was  alleged  to  have  been 
committed,  defendant  should  be  acquitted,  is  properly  refused.^  Where  a 
requested  charge  in  a  prosecution  for  seduction  is  refused,  but  the  substance  of 
such  charge  is  embodied  in  another  instruction,  the  error,  if  any,  is  cured. 

(ii)  Reading  Statute  to  Jury,  It  is  proper  for  the  court  to  read  to  the 
jury  the  statute  defining  the  offense,  provided,  if  any  of  the  means  named  therein 
by  which  the  offense  may  be  accomplished  are  omitted  in  the  indictment;  that 
their  attention  is  directed  to  the  fact,  and  that  the  state  relies  on  such  as  are 
set  out  in  the  indictment  and  sustained  by  the  evidence. 

(ill)  Chastity  or  Repute  of  Prosecutrix.  In  those  jurisdictions  in  which 
the  chastity  of  the  prosecutrix  is  presumed  it  has  been  held  that  an  instruction  that  the 
jury  must  find  from  the  evidence,  beyond  a  reasonable  doubt,  that  the  prosecutrix 
was  of  previous  chaste  character,  as  an  element  of  the  offense,  is  misleading, 
since  the  chastity  of  the  prosecutrix  is  presumed,  and  the  burden  of  disproving 
it  is  on  the  accused, and  that  defendant  is  not  entitled  to  a  further  charge  that 


only  an  actual  marriage.  State  v.  Mackey, 
82  Iowa  393,  48  N,  W.  918. 

3.  Sledge  v.  State,  (Tex.  Cr.  App.  1901) 
63  S.  W.  317;  Bailey  v.  State,  (Tex.  Cr.  App. 
1895)  30  S.  W.  669;  Putnam  v.  State,  29 
Tex.  App.  454,  16  S.  W.  97,  25  Am.  St.  Kep. 
738. 

Defendant  a  married  man. —  An  instruction 
that  "  the  fact  that  the  prosecutrix  knew  the 
defendant  was  a  married  man,  and  that  she 
allowed  him  to  approach  her  with  such 
promises  .  .  .  should  be  carefully  considered 
by  the  jury  in  determining  upon  the  purity 
of  heart "  is  proper.  State  ij.  Groome,  10 
Iowa  308. 

4.  Merrell  v.  State,  42  Tex.  Or.  19,  57  S.  W. 
289,  holding  that  where  prosecutrix  died  be- 
fore trial,  and  the  evidence  as  to  whether  she 
had  been  seduced  under  defendant's  promise 
of  marriage  and  whether  she  was  chaste 
before  sexual  intercourse  with  defendant  was 
conflicting,  it  was  error  for  the  court  to  refuse 
to  define  the  term  "  seduction  "  in  its  charge 
at  defendant's  request. 

5.  State  V.  Hemm,  82  Iowa  609,  48  N.  W. 
971  (holding  that  it  was  proper  to  refuse 
as  misleading  a  request  to  charge  that  if 
the  jury  should  lind  that  the  prosecutrix 
and  defendant  were  engaged  to  be  married, 
and  the  prosecutrix  consented  to  have  sexual 
intercourse,  and  the  act  was  consummated, 
tlien  they  are  instructed  that  the  promise  to 
marry  is  not  sufficient  of  itself  to  constitute 
seduction,  as  tlie  term  "  seduction  "  was  ap- 
parently here  intended  not  in  its  legal  sig- 
nification) ;  State  v.  Reeves,  97  Mo,  668,  10 


S.  W.  841,  10  Am.  St.  Rep.  349  (holding  that 
an  instruction  that  if  defendant  promised  the 
prosecutrix  to  marry  her,  on  the  faith  of 
which  she  allowed  him  to  have  sexual  inter- 
course with  her,  defendant  should  be  con- 
victed, was  erroneous  in  omitting  the  element 
of  seduction  from  the  essentials  of  the 
crime) . 

6.  State  V.  Whalen,  98  Iowa  662,  68  N.  VV. 
554. 

7.  State  V.  Richards,  72  Iowa  17,  33  N.  W. 
342. 

8.  State  V.  Meals,  184  Mo.  244,  83  S.  W. 
442. 

9.  People  V.  Goodwin,  132  Cal.  368,  64  Pac. 
561;  State  V.  Haves,  105  Iowa  82,  74  N.  W. 
757. 

10.  State  D.  Whalen,  98  Iowa  662,  68  K  w. 
554;  State  v.  Mclntire,  89  Iowa  139,  56  N.  W. 
419. 

11.  Jones  V.  State,  90  Ga.  616,  16  S.  E. 
380. 

12.  State  V.  Brown,  86  Iowa  121,  53  N".  W. 
92;  Flick  r.  Com.,  97  Va.  766.  34  8.  E.  39. 

Instructions  on  previous  chastity  of  prose- 
cutrix held  to  be  proper  see  Walton  r.  State, 
71  Ark.  398,  75  S.  W.  1;  State  r.  Olson.  108 
Iowa  667,  77  N.  332;  State  r.  Cunaiiv. 
84  Iowa  177,  50  N.  W.  8S2 :  State  r.  demon's, 
78  Iowa  123,  42  N.  W.  562;  State  r.  Standlev, 
76  Iowa  215,  40  N.  W.  815;  State  v.  Heather- 
ton,  60  Iowa  175,  14  N.  W.  230;  State  r. 
Curran,  51  Iowa  112,  49  N.  W.  1006;  State 
V.  Bell,  49  Iowa  440;  Carroll  r.  State,  74 
Miss.  688,  22  So.  295,  GO  Am.  St.  Rep.  539; 
Powell   r.   State,    (Miss.    1896)    20   So.  4; 
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he  must  be  acquitted  if,  on  the  whole  evidence,  there  is  a  reasonable  doubt  as  to 
the  previous  chastity  of  the  prosecutrix.^^  In  other  jurisdictions  the  courts  hold 
that  it  is  proper  to  instruct  the  jury  to  acquit,  if  they  have  a  reasonable  doubt  as 
to  whether  the  prosecutrix  was  chaste,  for  the  two-fold  reason  that  it  is  a  pre- 
requisite required  by  the  statute  to  be  proven,  and  the  presumption  of  the  inno- 
cence of  the  accused  overcomes  the  presumption  of  chastity  in  the  prosecutrix.^^ 
Under  the  Mississippi  statute  the  jury  must  be  instructed  that  actual  chastity, 
and  not  mere  reputation  for  chastity,  is  required. It  has  been  held  that  where 
the  statute  provides  that  no  conviction  shall  be  had,  if  on  the  trial  it  is  proven 
that  at  the  time  of  the  alleged  seduction  the  woman  was  unchaste,  the  jury  should 
be  instructed  that  the  evidence  must  be  strong  enough  to  create  a  reasonable 
doubt  of  the  woman's  preexisting  chastity.^*' 

(iv)  Reformation  of  Prosecutrix.  Where  there  is  a  question  as  to 
the  reformation  of  the  prosecutrix,  it  is  proper  to  charge  the  jury  that  if  illicit 
intercourse  once  began  between  the  parties  a  second  seduction  cannot  be  charged 
without  at  least  showing  affirmatively  a  reformation.^^    If  there  is  no  evidence 


Luckie  f.  state,  33  Tex.  Cr.  562,  28  S.  W. 
533.  One  "  who  has  never  had  illicit  inter- 
course .  .  .  and  who  is  chaste  and  pure," 
is  a  sufficient  definition  of  a  virtuous  woman, 
and  the  refusal  to  add  thereto  "  that  she 
must  have  a  mind  free  from  lustful  and 
lascivious  desires "  was  proper.  State  v. 
Crowell,  116  N.  C.  1052,  21  S.  E.  502. 

Instructions  held  to  be  erroneous  see  State 
V.  Dolan,  132  Iowa  196,  109  N.  W.  609;  State 
V.  Hummer,  128  Iowa  505,  104  N.  W.  722 
(holding  that  in  a  prosecution  for  seduction, 
an  instruction  that  "  no  particular  amount 
of  improper  conduct  or  indecent  familiarity 
with  men,  exclusive  of  sexual  intercourse,  is 
conclusive  of  unchaste  character. 
No  particular  amount  or  degree  of  lascivious 
and  indecent  conduct  and  conversation  can 
be  set  down  as  conclusive  evidence  ©f  un- 
chastity,"  while  correct  as  to  indecent  con- 
duct and  conversation,  was  erroneous  in 
placing  lascivious  conduct  on  the  same  basis 
as  indecency)  ;  State  i".  Buxton,  89  Iowa  573, 
57  N.  W.  417;  State  v.  Hemm,  82  Iowa  609, 
48  N.  W.  971 ;  State  v.  Carr,  60  Iowa  453,  15 
N.  W.  271;  Flick  v.  Com.,  97  Va.  766,  34  S.  E. 
39.  An  instruction  that,  "  where  the  character 
of  the  prosecutrix  for  chastity  is  attacked, 
it  is  the  right  of  the  state  to  show  her  good 
moral  character  in  her  home  community," 
must  be  understood  as  extending  to  morality 
in  the  broad  sense,  and  is  erroneous.  State  V. 
Hummer,  128  Iowa  505,  104  N.  W.  722.  An 
instruction  to  the  effect  that  the  prosecutrix, 
by  testifying  that  she  lived  and  associated 
with  certain  people,  whose  names  she  stated, 
thereby  "  established "  her  previous  chaste 
character,  because  the  presumption  of  law 
is  that  those  persons  were  respectable  and 
reputable  people,  is  erroneous.  Her  previous 
chaste  character  is  a  fact  to  be  determined  by 
the  jury  from  all  the  evidence  before  it,  and 
the  effect  of  such  an  instruction  is  to  take 
from  the  jury  all  consideration  of  any  other 
evidence  than  that  referred  to  in  it;  and  even 
if  it  were  proved  that  she  lived  and  associated 
with  reputable  people,  it  would  only  be  evi- 
dence from  which  the  jury  might  infer  her 
character,   but   would   not   "  establish "  it. 
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People  V.  Krusick,  93  Cal.  74,  28  Pac. 
794. 

"  Repute." —  On  an  indictment  for  seduction 
under  promise  of  marriage,  it  was  held  error 
to  charge  that  "  repute,  for  the  purposes  of 
this  trial,  is  limited  to  the  female's  reputation 
for  chastity,  and  signifies  the  esteem  in  which 
she  is  held  generally  for  chastity  in  the 
neighborhood  where  she  resided,  or  among 
those  with  whom  she  associated."  State  V. 
Wheeler,  94  Mo.  252,  7  S.  W.  103. 

13.  State  V.  Hemm,  82  Iowa  609,  48  N.  W 
971. 

14.  Powell  V.  State,  (Miss.  1896)  20  So.  4; 
West  V.  State,  1  WMs.  209. 

15.  Carroll  v.  State,  74  Miss.  688,  22  So. 
295,  60  Am.  St.  Rep.  539,  holding  that  where 
evidence  of  the  good  reputation  of  the  prose- 
cutrix for  chastity  is  introduced,  it  is  error 
to  refuse  to  charge  that  an  unchaste  woman 
may  bear  a  good  reputation  for  chastity,  and 
that  defendant  must  be  acquitted  if  a  reason- 
able doubt  is  entertained  of  the  actual  chastity 
of  prosecutrix. 

16.  Munkers  v.  State,  87  Ala.  94,  6  So.  357 
[citing  Wilson  f.  State,  73  Ala.  527].  See 
also  Weaver  v.  State,  142  Ala.  33,  39  So.  341 ; 
Smith  V.  State,  118  Ala.  117,  24  So.  55; 
Hussey  v.  State,  86  Ala.  34,  5  So.  484.  See 
also  Washington  v.  State,  124  Ga.  423,  52 
S.  E.  910  (holding  that  failure  in  an  instruc- 
tion to  differentiate  the  offense  of  fornication 
from  that  of  seduction  is  unobjectionable, 
where  the  jury  are  properly  instructed  as  to 
sexual  intercourse  and  the  definition  of  se- 
duction) ;  State  V.  Whitley,  141  N.  C.  823, 
53  S.  E.  820  (holding  distinction  drawn  be 
tween  a  virtuous  and  an  innocent  woman  in 
an  instruction  in  a  prosecution  for  seduction 
under  Revisal  (1905),  §  3354,  to  be  harm- 
less ) . 

17.  State  v.  Gunagy,  84  Iowa  177,  50  N.  W. 
882;  State  v.  Moore,  78  Iowa  494,  43  N.  W. 
273,  holding  that  it  is  proper  to  charge  the 
jury  that  if  they  believe  from  the  evidence 
that  defendant  and  the  prosecutrix  had  some 
time  previous  thereto  illicit  intercourse,  and 
that  their  relations  were  absolutely  broken 
off,  and  that  she  reformed,  and,  by  her  con- 
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that  the  prosecutrix  has  reformed,  an  instruction  in  regard  to  reformation  is 
unwarranted.^^ 

5.  Discharge  on  Offer  to  Marry.  A  statute  declaring  that  a  prosecution  for 
seduction  shall  be  discontinued,  if  the  accused  marry  the  prosecutrix  before  final 
judgment,  authorizes  the  court  to  discharge  one  accused  of  seduction  on  his 
offering  in  good  faith,  after  a  verdict  of  conviction,  to  marry  the  prosecutrix, 
although  she  refuses  to  do  so.^^ 

IV.   LIABILITY  ON  STATUTORY  BOND. 

In  some  jurisdictions  provision  is  made  by  statute  for  a  bond  to  be  given  by 
the  seducer  to  stop  a  prosecution  against  him  for  seduction  on  his  marrying  the 
female,  the  condition  of  such  bond  being  to  maintain  and  support  her  and  her 
child  or  children.^^  A  failure  or  refusal  on  the  part  of  the  principal  obligor  to 
support  and  maintain  the  wife  or  child  at  any  time  within  the  period  fixed  in 
such  bond  will  constitute  a  breach  of  the  same,  and  suit  may  be  immediately 
brought  thereon.^^  The  liability  on  such  a  bond  is  not  affected  by  wrongful  con- 
duct on  the  part  of  the  wife  after  the  marriage,  the  husband  being  bound  to 
maintain  and  support  her  and  her  children  during  the  period  fixed  by  the  bond 
without  reference  to  her  behavior.^^  Nor  will  a  money  judgment  for  permanent 
ahmony  in  favor  of  the  wife  against  the  husband,  payable  after  expiration  of 
the  period  covered  by  the  bond,  bar  an  action  on  the  bond.^^  It  is  no  ground 
for  canceling  a  bond  executed  on  marriage  under  such  statute  that  the  man 
has  subsequently  discovered  proof  exonerating  him  of  the  crime. ^* 

See.  To  bring  about  as  a  result;  superintend  the  execution  or  performance 
of  a  thing  so  as  to  effect  a  specified  result;  make  sure.^ 


duct,  showed  herself  to  their  satisfaction  to 
be  a  woman  of  chaste  character,  and  that  de- 
fendant seduced  her,  then  he  is  guilty  of  se- 
duction at  that  time,  even  though  he  had  a 
year  or  so  before  had  similar  connection  with 
her.  Where,  on  a  prosecution  for  seduction, 
the  prosecutrix  testified  that  she  had  had  no 
intercourse  with  any  man  save  accused,  and 
with  him  only  under  promise  of  marriage, 
and  accused  showed  a  want  of  chastity  on 
the  part  of  prosecutrix,  and  that  when  a 
little  more  than  a  child  she  had  had  inter- 
course once,  the  court  properly  charged  that, 
where  a  woman  reformed  and  maintained  her 
personal  chastity  for  such  a  time  that  the 
jury  could  see  that  she  was  actually  chaste 
at  the  time  of  the  alleged  seduction,  then  if 
accused  obtained  carnal  knowledge  of  her 
person  by  the  false  express  promise  of  mar- 
riage he  should  be  convicted,  and  if  it  ap- 
peared that  the  woman  at  the  time  of  the 
seduction  was  not  possessed  of  actual  personal 
chastity  he  should  be  acquitted.  Cooper  V. 
State,  86  Ark.  30,  109  S.  W.  1023. 

18.  People  V.  Gibbs,  70  Mich.  425,  38  N.  W. 
257;  State  v.  Primm,  98  Mo.  368,  11  S.  W. 
732. 

19.  Com.  V.  Akers,  88  S.  W.  1108,  28  Ky. 
L.  Rep.  78.    Compare  supra,  III,  B,  4,  a. 

20.  Ga.  Pen.  Code,  §§  388,  389. 

21.  Duke  V.  Brown,  113  Ga.  310,  38  S.  E. 
764. 

Amount  of  recovery. —  Plaintiff  in  an  ac- 
tion upon  such  bond  is  not  entitled  to  recover 
an  amount  greater  than  that  which  would 
have  been  sufficient  to  adequately  support  the 


wife  and  her  offspring,  if  any,  for  the  period 
or  periods  elapsing  before  the  bringing  of  the 
suit  during  which  support  was  witheld. 
Crew  V.  Hutcheson,  115  Ga.  511,  42  S.  E.  16 
{overruling  Duke  v.  Brown,  113  Ga.  310,  38 
S.  E.  764]. 

Effect  of  fraud. —  That  the  marriage  con- 
tract was  entered  into  in  consequence  of  a 
fraud  perpetrated  upon  the  alleged  seducer 
would  not  constitute  a  defense  to  an  action 
on  the  bond ;  certainly  not  unless  it  be  alleged 
that  the  marriage  had  been  annulled  and  set 
aside  in  a  direct  proceeding  for  that  purpose. 
Duke  V.  Brown,  113  Ga.  310,  38  S.  E.  764. 

22.  Crew  v.  Hutcheson,  115  Ga.  511,  42 
S.  E.  16,  119  Ga.  142,  45  S.  E.  971;  Duke  f. 
Brown,  113  Ga.  310,  38  S.  E.  764. 

23.  Crew  v.  Hutcheson,  115  Ga.  511,  42 
S.  E.  16. 

Divorce  and  temporary  alimony. —  The  in- 
stitution of  a  suit  for  divorce  by  the  wife, 
and  the  fact  that  one  verdict  for  divorce  has 
been  obtained  as  well  as  a  decree  for  tem- 
porary alimony,  does  not  constitute  a  defense 
to  an  action  on  the  bond.  Duke  v.  Brown, 
113  Ga.  310,  38  S.  E.  764.  The  payment  of 
temporary  alimony  in  a  sum  less  than  an 
amount  sufficient  for  the  maintenance  and 
support  of  the  wife  and  offspring  would  not 
be  a  defense  to  an  action  on  the  bond.  Duke 
V.  Brown,  supra. 

24.  Griffin  r.  Griffin.  130  Ga.  527.  61  S.  E. 
16,  16  L.  R.  A.  N.  S.  937. 

1.  Century    Diet.    \<juo1cd    in    Morritt  r. 
McNally.  14  :\lont.  228,  239,  36  Pac.  41]. 
"  We  will  see  you  through  "  construed  see 

[IVl 
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Seed.  The  fertilized  and  matured  ovule  of  the  higher  or  flowering  plants.^ 
(See  Customs  Duties,  12  Cyc.  1122.) 

Seedling.    All  trees  or  plants  grown  from  seed.^ 

Seeking  to  do  business,  a  phrase,  said  to  mean,  seeking  to  do  further 
business  as  well  as  seeking  to  begin  doing  business.*  (See  Foreign  Corporations^ 
19  Cyc.  1267.) 

Seem.    A  term  said  to  be  synonymous  with  Appear,^  q.  v. 

Seeming  danger.    Appearances  calculated  to  produce  in  a  reasonable 

mind,  and  really  producing,  conviction  of  impending  peril  to  life  or  limb.^ 
Seepage.    Water  which  finds  its  way  through  a  bank."^ 
Seeping.    A  Scottish  expression  said  to  be  equivalent  to  ^'  oozing."  ^ 
SEGNITER  irritant  ANIMOS  DEMISSA  per  AUREM   QUAM   QUiE  SUNT 

OCULIS  SUBJECTiE  FIDELIBUS.    A  maxim  meaning     What  we  hear  produces  a 

slight  impression  compared  with  what  we  see."  ^ 

Seine.    A  large  net,  one  edge  of  which  is  provided  with  sinkers  and  the  other 

with  floats,  which  hangs  vertically  in  the  water  and  when  its  ends  are  brought 

together  or  drawn  ashore  encloses  the  fish.^^  (See  Fish  and  Game,  19  Cyc.  1012.) 
SEISINA  FACIT  STIPITEM.  a  maxim  meaning  Seisin  makes  the  stock."  " 
Seize.    To  take  hold  of  suddenly  and  forcibly ;  to  take  possession  of  by  f orce.^^ 


Miles  V.  Columbia  Packers'  Assoc.,  41  Oreg. 
617,  619,  69  Pac.  827. 

"See  you  out"  as  an  agreement  of  in- 
demnity see  Brewster  v.  Countryman,  12 
Wend.  (N.  Y.)  446,  449. 

"I  will  see  the  within  paid,  eventually," 
held  equivalent  to  I  will  pay  "  see  Brannin 
V.  Henderson,  12  B.  Mon.  (Ky.)  61. 

A  statement  by  an  agent  of  the  owner  of 
a  building  that  he  would  *'  see "  that  work 
done  on  the  building  would  be  paid  for,  nat- 
urally meant  that  the  payment  was  to  come 
from  the  agent's  principal,  and  could  not  have 
referred  to  the  contractor,  who  was  in  default, 
and  over  whom  the  owner's  agent  had  no 
control.  Desmond  v.  Schenck,  36  N.  Y.  App. 
Div.  317,  318,  55  N.  Y.  Suppl.  251. 

The  words  "  would  see  that  they  had  their 
pay  "  should  be  construed  to  import  an  orig- 
inal and  not  collateral  undertaking  on  the 
part  of  the  promisors.  Greene  v.  Burton,  59 
Vt.  423,  425,  10  Atl.  575.  See  also  Maddox 
V.  Pierce,  74  Ga.  838. 

Construction  of  phrase. —  Power  to  dispose 
of  property  "  as  she  shall  see  fit  and  proper  " 
as  contained  in  a  will  see  Wells  v.  Seeley,  47 
Hun  (N.  Y.)  109,  110.  See  also  Terry  v. 
St.  Stephens  Protestant  Episcopal  Church 
Parish,  79  N.  Y.  App.  Div.  527,  531,  81  N.  Y. 
Suppl.  119. 

2.  Century  Diet. 

Beans,  though  "  seeds "  in  the  language  of 
botany  or  natural  history,  are  not  so  consid- 
ered in  commerce  nor  in  common  parlance, 
but  will  be  classed  under  the  term  of  "vege- 
tables." Robertson  v.  Salomon,  130  U.  S.  412, 
413,  9  S.  Ct.  559,  32  L.  ed.  995. 

"  Seed-barley  "  is  barley  which  will  germi- 
nate. Carter  v.  Crick,  4  H.  &  N.  412,  416, 
28  L.  J.  Exch.  238,  7  Wkly.  Eep.  507,  where 
it  is  said  that  if  by  a  custom  of  the  trade  it 
means  anything  more,  for  instance,  barley 
used  for  rnalting  purposes,  it  must  be  proved. 

3.  U.  S.  <;.  American  Express  Co.,  158  Fed. 
80'8,  809,  86  C.  C.  A.  68. 

4.  State  V.  Western  Union  Tel.  Co.,  75 
Kan.  609,  618,  90  Pac.  299. 


The  phrase  "  seeking  to  do  business  in 
this  state,"  in  a  statute  providing  that  cor- 
porations should  comply  with  certain  pre- 
requisites, does  not  apply  only  to  those  cor- 
porations which  have  not  heretofore  done  busi- 
ness in  the  state  but  desire  to  do  it  in  the 
future,  but  applies  to  all  corporations  who 
come  within  the  state  to  do  business.  State 
V.  American  Book  Co.,  65  Kan.  847,  848,  69 
Pac.  563. 

"Seeking  a  livelihood"  is  an  expression 
which,  as  used  in  a  statute,  has  been  said  to 
point  to  a  person  carrying  on  some  business 
on  his  own  account,  and  not  in  the  subordi- 
nate position  of  a  clerk.  Smith  v.  Hurrell,  10 
B.  &  C.  542,  543,  21  E.  C.  L.  231. 

5.  Jones  r.  Com.,  40  S.  W.  217,  218,  20 
Ky.  L.  Rep.  355. 

"Seem,  shall,  or  may  seem  best,"  con- 
struction of  in  will  see  Leavitt  V:  Beirne,  21 
Conn.  1,  10;  Naundorf  v.  Schumann,  41  K  J. 
Eq.  14,  15,  2  Atl.  609. 

6.  Rogers  v.  State,  62  Ala.  170,  174. 

7.  Righter  v.  Jersey  City  Water  Supply 
Co.,  73  N.  J.  L.  298,  300,  63  Atl.  6. 

8.  McNab  v.  Robertson,  [1897]  A.  C.  129, 
135,  61  J.  P.  468,  66  L.  J.  P.  C.  27,  75  L.  T. 
Rep.  IST.  S.  666,  where  the  latter  term  is  said 
to  be  an  accurate  description  if  applied  to  the 
escape  of  percolating  water  from  the  strata 
through  which  it  is  passed. 

9.  Morgan  Leg.  Max.  [citing  Tayler  Leg. 
Gloss.  401]. 

10.  Webster  Diet,  [quoted  in  State  v. 
Lewis,  134  Ind.  250,  252,  33  N.  E.  1024,  20 
L.  R.  A.  52]. 

11.  Peloubet  Leg.  Max.  [citing  Blacks  tone 
Comm.  209]. 

Applied  in:  Kelly  v.  Mcguire,  15  Ark.  555, 
585;  Bush  v.  Bradley,  4  Day  (Conn.)  298, 
305;  Hillhouse  v.  Chester,  3  Day  (Conn.)  166, 
210,  3  Am.  Dec.  265;  Thompson  v.  Sandford, 
13  Ga.  238,  239;  Early  v.  Early,  134  N.  C. 
258,  262,  46  S.  E.  503 ;  Bragg  v.  Wiseman,  55 
W.  Va.  330,  334,  47  S.  E.  90. 

12.  Webster  Diet,  [quoted  in  The  Sara- 
toga, 9  Fed.  322,  326]. 
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Seized.  A  word  said  to  be  equivalent  to  having/'  or  owning,"  or 
"  owning  "  or    entitled  to,"     or    possessed."       (See  Seizin.) 

Seizin.  A.  Meaning  of  in  the  Sense  of  the  Ancient  Law.  The  com- 
pletion of  the  feudal  investiture  by  which  the  tenant  was  admitted  into  the 
feud  and  performed  the  rights  of  homage  and  fealty.^^ 

B.  Common- Law  Meaning.  Possession.^^ 

C.  Various  Other  Meanings.  Actual  or  constructive  possession  under  a 
perfect  legal  title ;  a  possession  of  land  under  a  claim  either  express  or  implied 
by  law  of  an  estate  amounting  at  least  to  a  freehold;  a  word  said  to  be  equiva- 
lent to  ownership ;  ex  vi  termini  the  whole  legal  title ;  possession  with  the 
intention  of  asserting  a  claim  to  a  freehold  estate  in  the  premises  added. 


13.  Loring  V.  Arnold,  15  R.  I.  428,  430, 
8  Atl.  335;  Bailey  v.  Hoppin,  12  H.  I.  560, 
569. 

14.  Dodge  V.  Stevens,  105  i^.  Y.  585,  591, 
12  N.  E.  759. 

15.  Cook  Hammond,  6  Fed.  Cas. 
No.  3,159,  4  Mason  467.  489. 

16.  Northern  Pac.  R.  Co.  v.  Cannon,  46 
Fed.  224,  232. 

Used  in  connection  with  "possessed"  the 
latter  word  is  said  to  be  applicable  to  per- 
sonalty while  "  seized  "  is  more  appropriate 
to  realty.  Wilton  v.  Colvin,  3  Drew,  617,  622, 
2  Jur.  N.  S.  867,  25  L.  J.  Ch.  850,  4  Wkly. 
Rep.  759,  61  Eng.  Reprint  1039. 

Not  used  in  contradistinction  to  "pes* 
sessed  "  in  a  statute  regulating  the  time  for 
the  commencement  of  actions  to  recover  real 
property.  Seymour  v.  Carli,  31  Minn.  81,  83, 
16  N.  W.  495. 

Applicable  only  to  freeholds  and  does  not 
embrace  copyholds  and  terms  of  years.  War- 
ner V.  Sprigg,  62  Md.  14,  21. 

As  relating  to  a  mine  the  term  is  said  to 
mean,  as  it  would  naturally  import,  an  own- 
ership in  fee.  South  End  Min.  Co.  v.  Tinney, 
22  Nev.  19,  36,  35  Pac.  89. 

Imports  a  fee  when  used  in  a  petition  for 
partition.  Lucet  V.  Beekman,  2  Cai.  (N.  Y.) 
385. 

"  Seized  and  possessed "  imports  seized  in 
fact,  not  mere  seizin  in  law.  Bragg  v.  Wise- 
man, 55  W.  Va.  330,  332,  47  S.  E.  90,  and  said 
to  be  words  sufficient  to  constitute  an  aver- 
ment of  ownership.  See  Grant  v.  Hathaway, 
118  Mo.  App.  604,  607,  96  S.  W.  417. 

"  Seized  in  execution "  is  an  expression 
said  to  mean  rendered  liable  for  the  satisfac- 
tion of  the  execution  by  a  valid  levy.  Mor- 
gan V.  Kinney,  38  Ohio  St.  610,  614. 

"  Seized  of  an  estate  of  inheritance "  see 
Cornog  V.  Cornog,  3  Del.  Ch.  407,  415. 

Used  in  a  conveyance  does  not  confine  the 
description  to  tangible  property,  but  has  ref- 
erence to  the  estate  and  not  to  the  thing  in 
which  the  estate  exists.  Hunter  v.  Hunter,  17 
Barb.  (N.  Y.)  25,  77. 

Will  not  apply  to  an  equitable  title  which 
is  really  the  right  to  have  a  title  and  not  to 
title  itself.  Tewksbury  Tp.  v.  Reddington  Tp., 
8  N.  J.  L.  319,  323. 

17.  Upchurch  v.  Anderson,  3  Baxt.  (Tenn.) 
410,  411;  Sims  'V.  Irvine,  3  Dall.  ( U.  S.)  425, 
t:).-).  1  L.  o,l.  665;  Taylor  r.  Horde,  1  Burr. 
(>().  107.  !»7  I'^iii;-.  Hoprint  190. 

18.  WooUolk  r.  Jiuckucr,  67  Ark.  411, 
412,  55  S.  W.  168;  Towle  o.  Ayer,  8  N.  H. 


57,  59;  Frost  v.  Cloutman,  7  N.  H.  9,  15,  26 
Am.  Dec.  723;  In  re  Dodge,  40  Hun  (N.  Y.) 
443,  453;  Deshong  v.  Deshong,  186  Pa.  St. 
227,  229,  40  Atl.  402,  65  Am.  St.  Rep.  855; 
Ferguson  v.  Witsell,  5  Rich.  (S.  C.)  280,  284, 
57  Am.  Dec.  744 ;  Bragg  v.  Wiseman,  55 
W.  Va.  330,  333,  47  S.  E.  90;  Northern  Pac. 
R.  Co.  V.  Cannon,  46  Fed.  224,  232. 

Actual  seizin  means  possession  of  the  free- 
hold by  pedis  positio  of  one's  self  or  one's  ten- 
ant or  agent  or  by  construction  of  law.  Car- 
penter V.  Garrett,  75  Va.  129,  135. 

A  word  said  to  have  no  accurately  defined 
technical  meaning,  but  at  common  law  it  im- 
ported a  feudal  investiture  of  title  by  actual 
possession.    Ford  V.  Garner,  49  Ala.  601,  603. 

Does  not  necessarily  imply  possession,  but 
there  may  be  a  constructive  seizin  which  is 
only  the  right  to  the  possession.  See  Mc- 
Guire  v.  Cook,  13  Ark.  448,  459. 

Denotes  ordinarily  a  possession  in  fact  by 
one  having  or  claiming  a  freehold  interest. 
Jenkins  v.  Fahey,  73  N.  Y.  355,  362. 

Seizin  of  land  is  more  than  a  bare,  naked 
possession,  and  it  means  the  possession  of  at 
least  a  freehold.  George  v.  Fisk,  32  N.  H. 
32,  46. 

"Seizin"  and  "possession"  said  to  mean 
the  same  thing  see  Savage  v.  Savage,  19  Oreg. 
112,  116,  23  Pac.  890,  20  Am.  St.  Rep.  795; 
Carlson  v.  Sullivan,  146  Fed.  476,  478,  77 
C.  C.  A.  32,  while  in  Slater  v.  Ra^son,  6 
Mete.  (Mass.)  439,  this  difference  is  said  to 
exist  between  the  terms. 

19.  McMillan  Hutcheson,  4  Bush  (Ky.) 
611,  617.  ^ 

20.  Altschul  V.  O'Neill,  35  Oreg.  202,  58 
Pac.  95. 

21.  Whitehead  v.  Foley,  28  Tex.  268,  283; 
McNitt  V.  Turner,  16  Wall.  (U.  S.)  352,  361, 
21  L.  ed.  341;  Cook  v.  Hammond,  6  Fed.  Cas. 
No.  3,159,  4  Mason  467. 

22.  Allen  v.  Allen,  48  Minn.  462,  464,  51 
N.  W.  473. 

23.  Ft.  Dearborn  Lodge  v.  Klein,  115  111. 
177,  183,  3  N.  E.  272,  56  Am.  Rop.  133. 

Applies  only  to  freehold  estates  or  to  the 
possession  of  land  of  a  freehold  tenure.  See 
Redding  r.  Vogt,  140  N.  C.  562,  566.  53  S.  E. 
337;  Houston  r.  Smith,  88  N.  C.  312,  313. 

Has  always  referred  to  a  legal  title.  Dis- 
borough  r,  Outoalt,  1  N.  J.  Eq.  298,  305. 

Has  reference  to  the  estate  of  the  |xn-son 
seized,  and  not  to  the  thing  in  which  such 
estate  exists.  \'an  Rensselaer  r.  Boucher,  5 
Don.  (N.  Y.)  35,  41. 

Used  to  describe  the  title  of  the  owner  of 
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Do  Meaning  of  Seizin  in  Deed.  Actual  possession;^*  an  actual  possession 
of  a  freehold  estate. 

E.  Meaning  of  Seizin  in  Fact.  Possession  of  the  freeheld  by  the  yedis 
positio  of  one's  self  or  one's  tenant  or  agent  or  by  construction  of  law;  ^®  pos- 
session with  intent  on  the  part  of  him  who  holds  it  to  claim  a  freehold  in  interest.^' 

F.  Meaning  of  Seizin  in  Law.  A  right  to  the  possession;  the  right  to 
immediate  possession ;  the  right  of  immediate  possession  according  to  the  nature 
of  the  estate ;  a  right  to  the  possession  of  the  freehold  where  there  is  no  adverse 
occupancy  thereof.^^ 

(Seizin :  Allegations  as  to  —  In  Bill,  Complaint,  or  Petition  For  Partition,  see 
Partition,  30  Cyc.  215;  In  Declaration  on  Writ  of  Entry,  see  Entry,  Writ 
OF,  15  Cyc.  1076.  Covenants  of  —  In  General,  see  Covenants,  11  Cyc.  1068; 
As  Ground  of  Estoppel,  see  Estoppel,  16  Cyc.  694;  Damages  Recovered  in 
Action  on,  see  Covenants,  11  Cyc.  1161;  Performance  or  Breach,  see  Cove- 
nants, 11  Cyc.  1107,  1161.  Necessity  of  at  Death  of  Husband  to  Entitle 
Widow  to  Rent  and  Mesne  Profits  in  Dowerable  Land,  see  Dower,  14  Cyc.  891. 
Of  Demandant  For  Writ  of  Right,  see  Real  Actions,  33  Cyc.  1542.  Of  Grantor 
in  Deed,  see  Deeds,  13  Cyc.  528.  Of  Husband  of  Estate  by  the  Curtesy,  see 
Curtesy,  12  Cyc.  1013.  Of  Intestate  Affecting  Inheritance,  see  Descent  and 
Distribution,  14  Cyc.  202.  Of  Wife  Requisite  to  Common-Law  Estate  by  the 
Curtesy,  see  Curtesy,  12  Cyc.  1005.  Requisite  of  Conveyance  of  Land,  see 
Deeds,  13  Cyc.  528.  Want  of  Actual  Seizin  in  Plaintiff's  Grantor  Defense  to 
Action  of  Ejectment,  see  Ejectment,  15  Cyc.  64.  See  also  Disseizin,  14  Cyc. 
519;  Livery  of  Seizin,  25  Cyc.  1503.) 

Seizing  in  transitu.  The  exercise  of  a  quaUfied  right  over  the  property 
of  another,  and  exists  only  where  the  party  entitled  to  exercise  it  has  possession 
of  the  property (See  Sales,  ante,  p.  493.) 

Seizure.  An  assertion  of  a  title  in  the  government ;  a  forcible  taking 
possession ;  the  act  of  taking  possession  by  virtue  of  an  execution  or  legal 
authority ;  the  taking  of  a  thing  into  possession ;  a  taking  possession  of  goods 
for  the  purpose  of  confiscating  them ;    the  taking  possession  of  the  property  by 


a  freehold  estate.  Seymour  v.  Carli,  31  Minn. 
81,  83,  16  N.  W.  495. 

Seizin  and  ownership  said  to  mean  the 
same  thing.  See  Ft.  Dearborn  Lodge  v.  Klein, 
115  111.  177,  183,  3  N.  E.  272,  56  Am.  Rep.  133. 
^  "  Covenant  of  seizin  "  and  "  covenant  of 
right  to  convey  "  said  to  be  synonymous  see 
McNitt  V.  Turner,  16  Wall.  (U.  S.)  352,  361, 
21  L.  ed.  341. 

24.  Tate  v.  Jay,  31  Ark.  576,  579. 

25.  Houston  v.  Smith,  88  N.  C.  312,  313. 
Sometimes  called  "  '  actual '  seizin  or  seizin 

'  in  fact,'  "  and  it  exists  where  a  person  is  in 
the  actual  possession  of  a  freehold  estate  in 
lands  or  corporeal  tenements.  Vanderheyden 
V.  Crandall,  2  Den.  (N.  Y.)  9,  21. 

26.  Seim  v.  O'Grady,  42  W.  Va.  77,  78, 
24  S.  E.  994. 

27.  Redding  Vogt,  140  K  C.  562,  566, 
53  S.  E.  337  ;  Upchurch  v,  Anderson,  3  Baxt. 
(Tenn.)  410,  412. 

To  constitute  seizin  in  fact  there  must  be 
an  actual  possession  of  the  land.  Savage  v. 
Savage,  19  Oreg.  112,  116,  23  Pac.  890,  20 
Am.  Rep.  795. 

Seizin  in  fact  and  seizin  in  law  distin- 
guished see  Garrett  V,  Ramsey,  26  W.  Va. 
345,  369. 

28.  Bragg  v.  Wiseman,  55  W.  Va.  330,  333, 
47  S.  E.  90. 

29.  Tate  v.  Jay,  31  Ark.  576,  579. 

30.  Redding  v.  Vogt,  140  N.  C.  562,  566, 


53  S.  E.  337;  Houston  v.  Smith,  88  N.  C.  312, 
313;  Savage  v.  Savage,  19  Oreg.  112,  116,  23 
Pac.  890,  20  Am.  St.  Rep.  795;  Upchurch  v. 
Anderson,  3  Baxt.  (Tenn.)  410,  412;  Bouvier 
L.  Diet,  [quoted  in  Todd  v.  Oviatt,  58  Conn. 
174,  191,  20  Atl.  440,  7  L.  R.  A.  693;  Martin 
V.  Trail,  142  Mo.  85,  95,  43  S.  W.  655]. 

31.  Seim  V.  O'Grady,  42  W.  Va.  77,  24 
S.  E.  994. 

A  deed  is  a  seizin  in  law  see  Watkins  I7. 
Nugen,  118  Ga.  372,  373,  45  S.  E.  262. 

Said  to  exist  where  the  law  casts  the 
freehold  upon  the  person  who  has  before  ex- 
ercised anv  act  of  ownership  over  it.  Sec 
Vanderheyden  v.  Crandall,  2  Den.  (N.  Y.)  9,  21. 

Seizin  in  law  and  seizin  in  fact  distin- 
guished see  Ft.  Dearborn  Lodge  v.  Klein,  115 
111.  177,  183,  3  N.  E.  272,  56  Am.  Rep.  133. 

32.  Slater  v.  Gaillard,  3  Brev.  (S.  C.) 
115,  129. 

33.  The  Missouri,  17  Fed.  €as.  No.  9,652, 
3  Ben.  508,  511. 

34.  Reg.  V.  Hollingsworth,  2  Can.  Cr.  Cas. 
291,  295. 

35.  Bouvier  L.  Diet,  [quoted  in  Goubeau 
V.  New  Orleans,  etc.,  R.  Co.,  6  Rob.  (,La.) 
345,  348;  The  Saratoga,  9  Fed.  322,  326]. 

36.  Pelham  v.  Rose,  9  Wall.  (U.  S.)  103, 
106,  19  L.  ed.  602. 

37.  Rodocanachi  v.  Elliott,  L.  R.  8  C.  P. 
649,  659,  42  L.  J.  C.  P.  247,  28  L.  T.  Rep. 
N.  S.  840,  21  Wkly.  Rep.  810. 
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an  officer ;  the  taking  of  a  ship  by  the  act  of  government  or  other  pubHc  authority 
for  violation  of  the  laws  of  trade,  or  some  rule  or  regulation  in  a  statute  as  a 
matter  of  municipal  police  or  in  consequence  of  an  existing  state  of  war.^^ 
(Seizure:  In  General,  see  Fish  and  Game,  19  Cyc.  1035;  Intoxicating  Liquors, 
23  Cyc.  293;  Searches  and  Seizures.  Enforcement  of  Forfeiture  by,  see  For- 
feitures, 19  Cyc.  1359.  Meaning  of  Term  in  Marine  Insurance,  see  Marine 
Insurance,  26  Cyc.  657.  Necessity  of  Manual  Seizure  as  Element  of  False 
Imprisonment,  see  False  Imprisonment,  19  Cyc.  323.  Of  Copyright  on  Execu- 
tion, see  Copyright,  9  Cyc.  930.  Of  Forfeitable  Goods,  see  Customs  Duties, 
12  Cyc.  1156.  Of  Property  in  Detinue  Proceedings,  see  Detinue,  14  Cyc.  264. 
Of  Ship,  Right  of  Insured  to  Abandon  and  Recover  For  Total  Loss,  see  Marine 
Insurance,  26  Cyc.  692.  Parol  Evidence  of  Under  Process,  see  Evidence,  17 
Cyc.  503.) 

Select.  A  term  said  to  imply  Choice,^^  q.  v.)  to  pick  out  or  choose;  to 
pick  out  or  take  from  among  a  number;  to  choose  and  take  from  a  number; 
to  take  by  preference  from  among  others;  to  pick  out;  to  call.^^ 

Selection.  The  power  to  determine  between  two  or  more.^^  (See  Grand 
Juries,  20  Cyc.  1305;  Homesteads,  21  Cyc.  479.) 

Selectmen,  independent  public  officers,  whose  duties  are  prescribed  by 
law,  and  not  by  the  municipality  which  elects  them.^    (See,  generally,  Towns.) 

Self-acquired  property.  In  the  Hindu,  it  is  said  to  be  property  which 
has  been  acquired  by  the  coparcener  himself  without  any  detriment  to  the  good 
of  the  father  or  mother.^^ 

SELF-ANCHORS.  Anchors  capable  of  self -adjustment  by  having  at  all  times 
free  play,  because  not  attached  to  their  sockets,  and  so  not  moving  with  the 
movement  of  the  bottom  section  to  which  the  sockets  are  attached. 

SELF-DEFENSE.  The  resistance  of  force,  or  seriously  threatened  force, 
actually  impending  or  reasonably  apparent,  by  force  sufficient  to  repel  the  actual 
or  apparent  danger,  and  no  more.^^  (Self-Defense:  In  Prosecution  For — - 
Assault,  see  Assault  and  Battery,  3  Cyc.  1046;  Homicide,  see  Homicide,  21 
Cyc.  677,  791,  800,  802,  883,  954,  965,  1028,  1050.  Statements  in  Self-Defense 
as  Privileged  Against  Prosecution  For  Libel,  see  Libel  and  Slander,  25  Cyc.  391.) 

SELF-DESTRUCTION.    See  Suicide. 

SELF-EVIDENT.  A  term  employed  to  express  the  idea  of  full  proof  —  convic- 
tion.49    (See  Evidently,  17  Cyc.  822.) 


38.  Bouvier  L.  Diet,  [quoted  in  Carey  v. 
German  American  Ins.  Co.,  84  Wis.  80,  86, 
54  N.  W.  18,  36  Am.  St.  Kep.  907,  20  L.  R.  A. 
267]. 

39.  Robinson  Gold  Min.  Co.  v.  Aliance  Ins. 
Co.,  [1901]  2  K.  B.  919,  926,  70  L.  J.  K.  B. 
892,  85  L.  T.  Rep.  N.  S.  419,  50  Wkly.  Rep. 
109. 

40.  Cook  v.  South  Park  Com'rs,  61  111. 
115,  119. 

41.  Petersburg  School  Dist.  v.  Peterson,  14 
N.  D.  344,  348,  103  N.  W.  756. 

42.  Cole  V.  Green,  21  111.  104,  105. 

43.  Webster  Diet,  [quoted  in  Northern 
Pac.  R.  Co.  V.  Barnes,  2  N.  D.  310,  367,  51 
N.  W.  386;  Kimball  v.  Salisbury,  19  Utah 
161,  171,  56  Pac.  973]. 

When  used  by  a  city  mayor  in  appointing 
a  person  to  an  office,  it  is  said  to  be  equiva- 
lent to  the  word  "  appoint."  People  i\  Fitz- 
simmons,  68  N.  Y.  514,  519. 

"  Select  and  set  apart "  is  a  phrase  said 
to  mean  the  taking  of  one  or  more  articles 
from  other  articles  of  a  like  character.  State 
V.  Haggard,  1  Humphr.  (Tenn.)  390,  392. 

44.  People  v.  Mosher,  45  N.  Y.  App.  Div. 


68,  72,  61  N.  Y.  Suppl.  452,  where  the  court 
said :  "  No  choice  or  selection  can  be  made 
when  there  is  no  alternative ;  '  Hobson's 
choice  '  was  no  selection." 

Doctrine  of  selection  or  election  see 
Sparks  v.  Paris  Deposit  Bank,  115  Kj-.  461, 
467,  74  S.  W.  185,  78  S.  W.  171. 

45.  Feleh  v.  Weare,  69  N.  H.  617,  618,  45 
Atl.  591;  Berry  v.  Bickford,  63  N.  H.  328, 
330. 

46.  Chettiar  v.  Chinnatambiar,  L.  R.  9 
Indian  App.  128,  138. 

47.  Cammeyer  v.  Newton,  4  Fed.  Cas. 
No.  2,345,  12  Blatchf.  122,  129  [afirmed  in 
94  U.  S.  225,  24  L.  ed.  72]. 

48.  Springfield  r.  State,  96  Ala.  81,  88, 
11  So.  250,  38  Am.  St.  Rep.  85.  Soo  also 
Smith  V.  State,  142  Ind.  288,  296,  41  N.  E. 
595;  People  r.  Dankborg,  91  X.  Y.  App.  Div. 
67,  71,  86  N.  Y.  Suppl.  423,  426;  State  v. 
Lilliston,  141  N.  C.  857,  861,  54  S.  E.  427, 
115  Am.  St.  Rep.  705;  State  v.  Turner,  29 
S.  C.  34,  44,  6  S.  E.  85)1,  13  Am.  St.  Rop. 
706. 

49.  MeWilliams  v.  Rodgers,  56  Ala.  87, 
93. 


1374    [35Cye.]       SELF-EXEC  U  TING  —  SELLEB 


Self-executing,  a  constitutional  provision  is  said  to  be  self-executing 
when  it  merely  indicates  principles  without  laying  down  rules  by  means  of  which 
those  principles  may  be  given  the  force  of  law.^^  (See  Constitutional  Law, 
8  Cyc.  752.) 

SELF-GOVERNMENT.  A  phrase  which  is  said  to  mean  everything  for  the 
people  and  by  the  people,  considered  as  the  totality  of  organic  institutions,  con- 
stantly evolving  in  their  character  as  all  organic  life  is;  but  not  a  dictatorial 
multitude.^^    (See  Government,  20  Cyc.  1284.) 

SELF-MURDER.  The  act  of  designedly  destroying  one's  own  life  committed 
by  a  person  of  years  of  discretion  and  of  sound  mind.^^  (See  Life  Insurance, 
25  Cyc.  876;  Suicide.) 

SELF-REGARDING  or  SELF-SERVING  EVIDENCE.  Evidence  which  either 
serves  or  disserves  the  party  is  so  called.^^  (See  Criminal  Law,  12  Cyc.  426; 
Evidence,  16  Cyc.  1040;  Homicide,  21  Cyc.  971.) 

Sell.  A  term  which  implies  a  transmutation  of  property  from  one  to  another 
in  consideration  of  some  price  or  recompense  in  value ;  to  part  with  the  owner- 
ship thereof  of  a  thing  to  the  buyer  for  a  compensation;  to  give  or  transfer  to 
for  a  price,  the  opposite  of  to  buy ;  to  part  with  for  an  equivalent ;  to  have  traffic ; 
to  betray  for  a  reward ;  to  transfer  a  thing  from  one  to  another  in  consideration 
of  a  price  paid  or  agreed  to  be  paid  in  current  money ;  to  transfer  to  another 
for  an  equivalent ;  to  give  up  for  a  consideration,  to  dispose  of  in  return  for  some- 
thing, especially  for  money ;  to  exchange,  to  barter ;  to  deliver,  part  with  or 
dispose  of  for  some  equivalent  in  money ;  to  exchange  for  money ;  to  vend ; 
synonymous  with  CoNVEY,^^  5.  v.  (See  Deeds,  13  Cyc.  505;  Sales,  ante,  p.  25; 
Vendor  and  Purchaser.) 

Seller.  One  of  the  contracting  parties  to  a  sale  who  gives  a  thing  and 
passes  title  to  it  in  exchange  for  a  certain  price  in  current  money  to  the  other 


50.  Cooley  Const.  Lim.  p.  100  {quoted  in 
Reeves  v.  Anderson,  13  Wash.  17,  23,  42  Pac. 
625]. 

51.  People  V.  Hurlbut,  24  Mich.  44,  98,  9 
Am.  Rep.  103  {citing  Lieber  Civ.  Lib.  and 
Self-Gov.  c.  21]. 

52.  Webster  Diet,  {quoted  in  Connecticut 
Mut.  L.  Ins.  Co.  V.  Groom,  86  Pa.  St.  92,  97, 
27  Am.  Rep.  689]. 

53.  Black  L.  Diet. 

54.  Crick's  Estate,  35  Pa.  Super,  Ct.  39, 
44  {citing  Blackstone  Comm.]. 

55.  State  v.  Peo,  1  Pennew.  (Del.)  525, 
527,  42  Atl.  622. 

56.  Stormouth  Diet,  {quoted  in  Canadian 
Pac.  R.  Co.  V.  Burnett,  5  Manitoba  395,  421]. 

57.  Howell  V.  S.,  124  Ga.  698,  699,  52 
S.  E.  649;  Com.  V.  Davis,  12  Bush  (Ky.) 
240,  241. 

58.  Webster  Diet,  {quoted  in  Canadian 
Pac.  R.  Co.  V.  Burnett,  5  Manitoba  395, 
421]. 

59.  Worcester  Diet,  {quoted  in  Canadian 
Pac.  R.  Co.  V.  Burnett,  5  Manitoba  395,  421]. 

60.  Elle  V.  Young,  24  N.  J.  L.  775,  779. 
Imperial  Diet,  {quoted  in  Canadian  Pac. 

R.  Co.  V.  Burnett,  5  Manitoba  395,  420], 
defines  the  word  as  follows:  "  To  transfer,  as 
property  or  the  exclusive  right  of  possession 
to  another  for  an  equivalent;  to  give  up  for 
a  consideration ;  to  dispose  of  for  something 
else,  especially  for  money.  2.  To  make  matter 
of  bargain  and  sale  of;  to  accept  a  price  or 
reward  for,  as  for  a  breach  of  duty,  trust,  or 
the  like." 

Embraces  the  power  to  contract,  to  sell, 


and  to  convey  or  transfer  the  thing  sold.  See 
Hemstreet  v.  Burdick,  90  111.  444,  449. 

"Sell,"  "exchange"  or  "deliver"  said  to 
be  equivalent  see  State  v.  Watson,  65  Mo.  115, 
119. 

"Sales,"  "sell,"  "sold,"  said  to  have  ac- 
quired the  meaning  among  traveling  salesmen 
that  includes  the  soliciting  of  sales  see  Schultz 
V.  Ford,  133  Iowa  402,  405,  109  N.  W.  614. 

Does  not  carry  with  it,  in  its  ordinary 
meaning,  the  impression  conveyed  by  the  word 
"  steal,"  so  that  a  statement  that,  if  he  con- 
tinues to  "  sell,"  etc.,  will  not  be  held  to 
imply  stealing.  See  Grand  v.  Dreyfus,  122 
Cal.  58,  61,  54  Pac.  389. 

Used  in  connection  with  other  words. — 
"  Sell  and  convey "  see  Hawxhurst  v.  Rath- 
geb,  119  Cal.  531,  533,  51  Pac.  846,  63  Am. 
St.  Rep.  142;  Mora  v.  Murphy,  83  Cal.  12, 
14,  23  Pac.  63 ;  Sibley  v.  Bullis,  40  Iowa  429, 
430;  Cooper  v.  Curtiss,  30  Me.  488,  490; 
Sibley  v.  Spring,  12  Me.  460,  461,  28  Am.  Dec. 
191;  Cooper  V.  Cooper,  56  N.  J.  Eq.  48,  55, 
38  Atl.  198.  "  Sell  and  dispose  of  "  see  Love- 
land  V.  Clark,  11  Colo.  265,  268,  18  Pac.  544; 
Carr,  Petitioner,  116  R.  I.  645,  647,  19  Atl. 
145,  27  Am.  St.  Rep.  773;  Phelps  v.  Harris, 
101  U.  S.  370,  381,  25  L.  ed.  855.  "Sell 
and  transfer"  see  Hawxhurst  v.  Rathgeb,  119 
Cal.  531,  533,  51  Pac.  846,  63  Am.  St.  Rep. 
142.  "  Sell,  exchange  and  dispose  of "  see 
Falk  I/.  Dashiell,  62  Tex.  642,  649,  50  Am. 
Rep.  542.  "  Sell  for  "  see  Clifton  v.  Gerrard, 
1  B.  &  P.  524,  525.  "  Sell  tickets  "  see  State 
V.  Ray,  109  N.  C.  736,  738,  14  S.  E.  83, 
14  L.  R.  A.  529. 
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party  who  is  called  the  buyer  or  purchaser;  ®^  one  who  disposes  of  a  thing  in  con- 
sideration of  money.^^  (See  Deeds,  13  Cyc.  621;  Sales,  ante,  p.  26;  Vendor 
AND  Purchaser.) 

SELLING  FOR  FUTURE  DELIVERY.    See  Selling  to  Arrive. 

Selling  race.  One  in  which  the  owner  of  every  horse  entered  in  the  race 
as  a  contestant  places  a  price  on  it  before  the  race  takes  place,  and,  when  the 
race  is  over,  the  winning  horse  is  sold  at  auction  at  not  less  than  the  price  previously 
fixed.^3    (See  Gaming,  20  Cyc.  884.) 

SELLING  TO  ARRIVE  and  SELLING  FOR  FUTURE  DELIVERY.  Terms  which 
are  said  to  have  a  well-known  meaning  upon  the  board  of  trade  and  in  the  business 
world,  the  former  expression  meaning  the  vendor  had  fourteen  days  in  which  to 
make  delivery  of  the  warehouse  receipts,  and  the  latter  expression  meaning  that 
he  has  any  day  during  some  specified  month  in  the  future  to  make  such  delivery. 
(See  Gaming,  20  Cyc.  886.) 

Semaphore,  a  mechanical  device  for  displaying  signals  by  means  of  which 
information  is  conveyed  to  a  distant  point.^^  (See  Master  and  Servant,  26  Cyc. 
1127  note  22.) 

SEMBLE.    It  seems;  it  appears.^® 

SEMEL  bard,  semper  BARO.  a  maxim  meaning  ''Once  a  baron,  always  a 
baron." 

SEMEL  CIVIS  SEMPER  CIVIS.  A  maxim  meaning  ''Once  a  citizen  always  a 
citizen." 

SEMEL  MALUS  SEMPER  PRiESUMITUR  ESSE  MALUS  IN  EODEM  GENERE.  A 

maxim  meaning  "  Whoever  is  once  bad  is  presumed  to  be  so  always  in  the  same 
degree." 

Semiannually,  a  term  which  used  in  a  contract  providing  for  the  pay- 
ment of  a  sum  of  money  means  ordinarily  at  the  expiration  of  each  half  year 
from  the  date  of  the  agreement  or  from  some  other  specified  event."^^ 

Semicolon,  a  point  of  punctuation  used  to  distinguish  the  conjunct  mem- 
bers of  a  sentence ;  a  point  used  only  to  separate  parts  of  a  sentence  more  dis- 
tinctly than  a  comma/^    (See  Comma,  7  Cyc.  405;  Punctuation,  32  Cyc.  1261.) 

Seminary.  A  word  said  not  to  have  acquired  any  definite  fixed  legal  meaning 
though  occasionally  used  in  a  general  way  to  designate  institutions  for  the  pro- 
motion of  learning;  an  institution  of  education;  a  school,  academy,  college  or 
university,  in  which  young  persons  are  instructed  in  the  several  branches  of  learn- 
ing which  may  qualify  them  for  their  future  employments ;  '  ^  a  place  of  educa- 
tion;'^ a  school;'^  a  place  of  education;  any  school,  academy,  college  or  uni- 
versity in  which  persons  (especially  the  young)  are  instructed  in  the  several 
branches  of  learning  which  may  qualify  them  for  their  future  employments ; 


61.  Eldridge  v.  Kuehl,  27  Iowa  160,  173. 

62.  BoTivier  L.  Diet,  [quoted  in  Con- 
sumers' Brewing  Co.  v.  Norfolk,  101  Va.  171, 
173,  43  S.  E.  336] 

63.  Applegate  v  Berry,  8  Ky.  L.  Rep.  432, 
433. 

64.  John  Miller  Co.  v.  Klovstad,  14  N.  D. 
435,  438,  105  N.  W.  164. 

65.  Tillson  V.  Maine  Cent.  R.  Co.,  102 
Me.  463,  466,  67  Atl.  407,  where  the  etymo- 
logical definition  is  "  sign  bearer." 

66.  Grattan  L.  Gloss. 

67.  Morgan  Leg.  Max.  [citing  Trayner 
Leg.  Max.  554], 

68.  Black  L.  Diet,  [citing  Trayner  Leg. 
Max.  554]. 

69.  Bouvier  L.  Diet,  [citing  Crooke  Rep. 
317]. 

70.  Cornell  v.  Cornell,  96  N.  Y.  108,  112. 

71.  Case  People,  14  Him  (N.  Y.)  503, 
506  [citing  Webster  Diet.] 


72.  Lambert  v.  People,  76  N.  Y.  220,  225, 
32  Am.  Rep.  293,  6  Abb.  N.  Cas.  181. 

Distinction  between  "comma"  and  "semi- 
colon" see  Holmes  v.  Phenix  Ins.  Co.,  98 
Fed.  240,  242,  39  C.  C.  A.  45,  47  L.  R.  A. 
308. 

73.  Chegaray  v.  'New  York,  13  N.  Y.  220, 
229;  Abbott  L.  Diet,  [quoted  in  Hennepin 
County  V.  Grace,  27  Minn.  503,  506,  8  N.  W. 
761]. 

74.  Henderson  v.  MeCullagh,  89  Ky.  448, 
453,  12  S.  W.  932,  12  Ky.  L.  Rop.  77. 

75.  New  London  r.  Colby  Academy,  69 
N.  H.  443,  444,  46  Atl.  743. 

76.  Miami  County  r.  Wilgus,  42  Kan.  457, 
460,  22  Pac.  615.  See  also  Kansas  City  Bd. 
of  Education  v.  Kansas  City,  62  Kan.  374, 
380,  63  Pac.  600. 

77.  Century  Diet,  [quoted  in  Maddox  v. 
Adair,  (Tox.  Civ.  Ajip.  1901)  66  S.  W.  811, 
813]. 
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a  place  of  training;  institution  of  education;  a  school,  academy,  college  or  uni- 
versity in  which  young  persons  are  instructed  in  the  several  branches  of  learning 
which  may  qualify  them  for  their  future  employments.'^^  (See,  generally.  Col- 
leges AND  Universities,  7  Cyc.  283;  Schools  and  School-Districts,  ante,  p. 
801.) 

SEMPER  IN  DUBIIS  BENIGNIORA  PRiEFERENDA  SUNT.  A  maxim  meaning 
"  In  doubtful  cases,  the  more  favorable  constructions  are  always  to  be 
preferred." 

Semper  in  dubiis  id  agendum  est,  ut  quam  tutissimo  loco  res  sit 

BONA  FIDE  CONTRACTA,  NISI  QUUM  APERTE  CONTRA  LEGES  SCRIPTUM  EST. 

A  maxim  meaning  ' 'Always  in  doubtful  cases  that  is  to  be  done  by  which  a  bona 
fide  contract  may  be  in  the  greatest  safety,  unless  when  it  has  been  openly  made 
against  law." 

Semper  in  OBSCURIS,  quod  minimum  est  SEQUIMUR.  A  maxim  meaning 
In  obscure  constructions  we  always  apply  that  which  is  the  least  obscure." 

SEMPER  IN  STIPULATIONIBUS  ET  IN  CCETERIS  CONTRACTIBUS  ID  SEQUIMUR 
QUOD  ACTUM  EST.  A  maxim  meaning  In  stipulations  and  other  contracts  we 
always  follow  that  which  was  agreed." 

SEMPER  ITA  FIAT  RELATIO,  UT  VALEAT  DISPOSITIO.  A  maxim  meaning 
Reference  (of  a  disposition  in  a  will)  should  always  be  so  made,  that  the  dis- 
position may  have  effect." 

SEMPER  JUDEX  i^lQUITATEM  SPECTARE  DEBET.  A  maxim  meaning  "  A 
judge  ought  always  to  regard  equity." 

Semper  NECESSITAS  PROBANDI  INCUMBIT  EI  qui  AGIT.  a  maxim  mean- 
ing The  claimant  is  always  bound  to  prove,  [the  burden  of  proof  lies  on  the 
actor]."  «^ 

SEMPER  PRiESUMITUR  PRO  LEGITIMATIONE  PUERORUM.  A  maxim  mean- 
ing   The  presumption  always  is  in  favor  of  the  legitimacy  of  children."  ^® 

Semper  PR^SUMITUR  pro  MATRIMONIO.  a  maxim  meaning  "The  pre- 
sumption is  always  in  favor  of  the  validity  of  a  marriage." 

Semper  PR^ESUMITUR  pro  NEGANTE.  A  maxim  meaning  The  presump- 
tion is  always  in  favor  of  the  one  who  denies." 

SEMPER  PRiESUMITUR  PRO  SENTENTIA.  A  maxim  meaning  The  pre- 
sumption is  always  in  favor  of  the  sentence." 


78.  Hennepin  County  v.  Grace,  27  Minn. 
503,  560,  8  N.  W.  761;  Webster  Diet,  [quoted 
in  State  v.  Edgerton  Dist.  Bd.  School-Dist. 
No.  8,  76  Wis.  177,  215]. 

79.  Burrill  L.  Diet,  iciting  Dig.  50.  17. 
56]. 

Applied  in:  Matter  of  Reed,  18  IVIisc. 
(N.  Y.)  285,  291,  41  K  Y.  Suppl.  156; 
Ditcher  v.  Benison,  11  Moore  P.  C.  324,  343, 
14  Eng.  Reprint  718,  6  Wldy.  Rep.  342. 

80.  Peloubet  Leg.  Max.  [citing  Dig.  34. 
5.  21] 

81.  Black  L.  Diet,  [citing  Dig.  50.  17.  9.; 
9.;  Broom  Leg.  Max.  687^^]. 

Applied  in  Williams  v.  Crosling,  3  C.  B. 
957,  962,  4  D.  &  L,  660,  16  L.  J.  C.  P.  112, 
54  E.  C.  L.  957. 

82.  Bouvier  L.  Diet,  [citing  Dig.  50.  17. 
34]. 

83.  Burrill  L.  Diet,  [citing  Curzon's  Case, 
6  Coke  755,  76&,  77  Eng.  Reprint  369]. 

84.  Morgan  Leg.  Max.  [citing  Halkerstone 
Leg.  Max.  71]. 

85.  Black  L.  Diet. 

86.  Black  L.  Diet,  [citing  Bury's  Case,  5 
Coke  985,  77  Eng.  Reprint  207;  Coke  Litt. 
126a]. 


Another  form  of  this  maxim  is :  "  Semper 

prwsumitur  pro  legitimatione  puerorum,  et 
filiatio  non  potest  prohari."  See  Bouvier  L. 
Diet. ;  Morgan  Leg.  Max. ;  Peloubet  Leg  Max. 

87.  Morgan  Leg.  Max.  [citing  Wharton 
Leg.  Max.]. 

Applied  in:  Erwin  v.  English,  61  Conn. 
502,  510,  23  Atl.  753;  Hynes  v.  McDermott,  7 
Abb.  N.  Cas.  (N.  Y.)  98,  109;  Ferrie  v.  Pub- 
lic Administrator,  4  Bradf.  Surr.  (N.  Y.)  28, 
84;  In  re  McCausland,  2U  Pa.  .St.  189,  194, 
62  Atl.  780,  110  Am.  St.  Rep.  540;  Steadman 
V.  Powell,  1  Add.  Eccl.  58,  65;  Tongue  v. 
Allen,  1  Curt.  Eccl.  38,  48;  Delpit  v.  Cote, 
20  Quebec  Super.  Ct.  338,  362;  Sullivan  v. 
Oldacre  Sullivan,  3  Phillim.  45,  55. 

88.  Black  L.  Diet. 

Applied  in:  Denison  V.  Denison,  35  Md, 
361,  378;  Reg.  v.  Millis,  10  CI.  &  F.  534,  8 
Jur.  717,  8  Eng.  Reprint  844;  Dansey  v. 
Richardson,  3  E.  &  B.  722,  723,  18  Jur.  957, 
23  L.  J.  Q.  B.  361,  77  E.  C.  L.  722;  In  re 
Hall,  8  Ont.  App.  135,  136,  140,  155  [affirm- 
ing 32  U.  C.  C.  P.  498,  508];  Starratt  V. 
Miller,  Hodg.  El.  Cas.  (U.  C.)  458,  488. 

89.  Peloubet  Leg.  Max.  [citing  Clark  v. 
Austin,  3  Bulstr.  36,  42,  81  Eng.  Reprint  31]. 
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SEMPER  QUI  NON  PROHIBET  PRO  SE  INTERVENIRE,  MANDARE  CREDITUR. 

A  maxim  meaning  He  who  does  not  prohibit  the  intervention  of  another  in  his 
behalf  is  supposed  to  authorize  it." 

Semper  sexus  masculinus  etiam  femininum  sexum  continet.  a 

maxim  meaning    The  male  sex  always  includes  the  female." 

Semper  SPECIALIA  GENERALIBUS  INSUNT.  a  maxim  meaning  Special 
things  are  always  included  in  general  things." 

Senate.  The  name  of  the  less  numerous  of  the  two  bodies  constituting  the 
legislative  branch  of  the  United  States  and  the  several  states. (Seliate:  As 
Judge  of  Qualifications  of  Its  Own  Members,  see  Constitutional  Law,  8  Cyc. 
847  note  31.  Enactment  of  Statute  by,  see  Statutes.  Of  State,  see  States.  Of 
United  States,  see  United  States.) 

Senate  poker.    See  Poker,  31  Cyc.  899  note  2. 

SENATORES  sunt  partes  corporis  regis,  a  maxim  meaning  "  Senators 
are  part  of  the  body  of  the  king." 

Send  .   To  cause  to  be  conveyed  or  transmitted.^^ 

Senile  dementia.  A  form  of  insanity  in  the  aged ;  a  mental  disonder 
frequently  attacking  the  faculties  of  old  persons  mental  imbecility  from  old 
age.^^    (See  Dementia,  13  Cyc.  778;  Insane  Persons,  22  Cyc.  1207;  Wills.) 

Senior.  An  addition  to  the  name  of  the  elder  of  two  persons  having  the 
same  name.^^    (See  Names,  31  Cyc.  267.) 

SENSE.    See  Popular  Sense,  31  Cyc.  915. 

SENSUS  VERBORUM  EST  ANIMA  LEGIS.  A  maxim  meaning  The  meaning 
of  words  is  the  spirit  of  the  law."  ^ 

SENSUS  VERBORUM  EST  DUPLEX,  MITIS  ET  ASPER,  ET  VERBA  SEMPER 
ACCIPIENDA  SUNT  IN  MITIORE  SENSU.  A  maxim  meaning  Where  the  mean- 
ing of  words  is  two-fold,  mild  and  harsh,  the  milder  sense  is  to  be  preferred."  ^ 

SENSUS  VERBORUM  EX  CAUSA  DICENDI  ACCIPIENDUS  EST;  ET  SERMONES 
SEMPER  ACCIPIENDI  SUNT  SECUNDUM  SUBJECTAM  MATERIAM.  A  maxim 
meaning  The  sense  of  words  is  to  be  taken  from  the  occasion  of  speaking  them; 
and  discourses  are  always  to  be  interpreted  according  to  the  subject-matter."  ^ 

Sentence.  As  defined  by  grammarians,  an  assemblage  of  words  so  arranged 
as  to  express  an  entire  proposition.^  In  law,  a  judicial  determination  of  a  cause 
agitated  between  real  parties,  upon  which  a  real  interest  has  been  settled ;  ^  the 
judgment  of  a  court;  ®  and  as  the  term  is  used  in  criminal  law,  a  judgment  on 
conviction  for  crime ;  ^  a  final  determination  by  a  criminal  court  or  by  a  court  of 
admiralty;  ^  the  appropriate  word  to  denote  the  action  of  the  court  before  which  the 
trial  is  had,  declaring  the  consequences  to  the  convict  of  the  fact  thus  ascertained ;  '-^ 


90.  Bouvier  L.  Diet.  IcAting  2  Kent  616; 
Dig.  14.  6.  16;  43.  3.  12.  4]. 

91.  Burrill  L.  Diet.  Vciting  Dig.  32.  62]. 

92.  Morgan  Leg.  Max.  [citing  Dig.  50.  17. 
147]. 

93.  Bouvier  L.  Diet. 

94.  Peloubet  Leg.  Max.  Iciting  4  Inst.  53]. 

95.  Encyclopedic  Diet,  [quoted  in  State  v. 
Dittmar,  120  Ind.  54,  56,  22  N.  E.  88]. 

Leaving  a  sealed  letter  containing  threats 
at  a  gate  near  a  person's  house  where  it  was 
found  and  eventually  carried  to  such  person 
has  been  held  "  sending."  Reg.  v.  Grimwade, 
1  Car.  &  K.  592,  597,  1  Cox  C.  C.  85,  1  Den. 
C.  C.  30,  47  E.  C.  L.  592. 

96.  Pyott  V.  Pyott,  191  111.  280,  283,  Gl 
N.  E.  88. 

97.  McDaniel  v.  McCoy,  68  Mich.  332,  336, 
36  N.  W.  84. 

98.  Hiett  V.  Shull,  36  W.  Va.  563,  565,  15 
S.  E.  146.  See  also  Gates  v.  Cole,  137  Iowa 
613,  617,  115  N.  W.  236. 

99.  Black  L.  Diet. 

[87] 


1.  Peloubet  Leg.  Max.  [citing  Elmer's  Case. 
5  Coke  2a,  26,  77  Eng.  Reprint  40]. 

Applied  in  Godbe  i\  Salt  Lake  Citv,  1  Utah 
68,  77. 

2.  Morgan  Leg.  Max.  [cifinq  Cromwell's 
Case,  4  Coke  12&,  136,  76  Eng.  Reprint  8771 

3.  Black  L.  Diet. 

Applied  in:  Littlefield  r.  \Yinslo\v.  10 
Me.  394,  398;  Cochrane  v.  Stewart,  63  Mo. 
424,  427. 

4.  Bourland  r.  Ilildreth,  26  Cal.  161,  232 

5.  Farwell  r.  Groat  Western  Tel.  Co.,  161 
111.  522,  601,  44  N.  E.  891;  Conklin  c.  La 
Dow,  33  Oreg.  354,  365,  54  Pae.  2 IS. 

6.  Allen  r.  Delaware  County.  161  Pa.  St. 
550,  552,  29  Atl.  288. 

7.  State  r.  Ballard,  122  X.  C.  1024,  1025, 
29  S.  E.  899. 

8.  Wright  r.  Donaldson,  158  Pa.  St.  88, 
90,  27  Atl.  867. 

9.  State  r.  Barnes,  24  Fla.  i:)3.  158,  4  So. 
560;  State  v.  Moise.  48  La.  Ann.  109.  121, 
18  So.  943,  35  L.  R.  A.   701:    Munklov  r 
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the  final  determination  of  a  criminal  court;  the  pronouncement  by  the  judge 
of  the  penalty  or  punishment  as  the  consequence  to  the  defendant  of  the  fact 
of  his  guilt;     the  imposition  of  a  punishment  or  enforcement  of  a  penalty;  "  the 
order  of  the  court,  made  in  the  presence  of  the  defendant  and  entered  of  record, 
pronouncing  the  judgment  and  ordering  the  same  to  be  carried  into  execution  in 
the  manner  prescribed  by  law;^^  the  judgment  rendered  against  the  defendant 
in  a  criminal  proceeding.^^    (Sentence:  After  Remand  by  Appellate  Court,  see  ] 
Criminal  Law,  12  Cyc.  940.    Appeal  in  Criminal  Prosecution  Dependent  Upon, 
see  Criminal  Law,  12  Cyc.  841.    As  Subject  of  Mandamus,  see  Mandamus,  26  J 
Cyc.  218.    Authority  to  Pardon,  Reprieve,  or  Commute,  see  Pardon,  29  Cyc.  s| 
1532.    Commutation  of,  see  Pardon,  29  Cyc.  1569.    Constitutionality  of  Statutes  Wk 
Regulating,  see  Constitutional  Law,  8  Cyc.  826.    Criminal  Sentence  as  Evi-  9 
dence  in  Civil  Case,  see  Judgments,  23  Cyc.  1348.    Delay  in  Executing  as  Ground  fl 
For  Habeas  Corpus,  see  Habeas  Corpus,  21  Cyc.  305.    Discretion  of  Court  as  to,  B 
see  Criminal  Law,  12  Cyc.  958.    Fixing  Duration,  see  Fines,  19  Cyc.  555.  In 
Criminal  Prosecution  in  General,  see  Criminal  Law,  12  Cyc.  769.    Necessity  of  ^ 
to  Entitle  Appellate  Court  to  Review  Proceedings,  see  Criminal  Law,  12  Cyc.  I 
800.    Of  Court-Martial,  see  Militia,  27  Cyc.  500.    Power  and  Duty  of  Court  as  I 
to,  see  Criminal  Law,  12  Cyc.  769.    Presumptions  as  to  on  Appeal,  see  Criminal  ■ 
Law,  12  Cyc.  905.    Reduction  or  Mitigation  of  on  Appeal,  see  Criminal  Law,  ■ 
12  Cyc.  937.    Remand  For  New  Sentence,  see  Criminal  Law,  12  Cyc.  942.  ■ 
Reviewing  Final  Judgment,  Sentence,  or  Commitment  in  Habeas  Corpus  Pro-  I 
ceedings,  see  Habeas  Corpus,  21  Cyc.  326.    Review  of  Discretion  of  Trial  Court  S 
as  to,  see  Criminal  Law,  12  Cyc.  905.    Sufficiency  of  to  Entitle  Appellate  Court  | 
to  Review  Proceedings,  see  Criminal  Law,  12  Cyc.  801.    To  Reformatory,  see 
Reformatories,  34  Cyc.  1006.    Where  Punishment  Is  Not  Prescribed,  see  Con- 
spiracy, 8  Cyc.  690.) 

SENTENTIA  a  NON  JUDICE  lata  NEMINI  debet  NOCERE.    a  maxim  mean- 
ing   A  sentence  passed  by  one  who  is  not  a  judge  should  not  harm  any  one." 

SENTENTIA  CONTRA  MATRIMONIUM  NUNQUAM  TRANSIT  IN  REM  JUDI- 
CATAM.  A  maxim  meaning  A  sentence  against  marriage  never  becomes  a 
matter  finally  adjudged,  i.  e.,  res  judicata.'' 

SENTENTIA  CONTRA  MINOREM  INDEFENSUM  LATA  NULLA  EST.    A  maxim 
meaning    An  opinion  rendered  against  an  unbefriended  minor  is  void." 

SENTENTIA  FACIT  JUS,  ET  LEGIS  INTERPRETATIO  LEGIS  VIM  OBTINET. 
A  maxim  meaning  "  The  judgment  makes  the  law,  and  the  interpretation  has 
the  force  of  law."  " 

SENTENTIA  FACIT  JUS  ET  RES  JUDICATA  PRO  VERITATE  ACCIPITUR.  A 

maxim  meaning  "  Judgment  creates  the  right,  and  what  is  adjudicated  is  taken 
for  truth." 

SENTENTIA  INTERLOCUTORIA  REVOCARI  POTEST,  DEFINITIVA  NON 
POTEST.  A  maxim  meaning  "  An  interlocutory  order  may  be  revoked,  but  not 
a  final  one." 


Hoyt,  179  Mass.  108,  109,  60  N.  E.  413; 
Com.  V.  Lockwood,  109  Mass.  323,  325,  12 
Am.  Rep.  699;  People  v.  Adams,  95  Mich. 
541,  543,  55  N.  W.  461 ;  State  v.  Henson,  66 
N.  J.  L.  601,  607,  50  Atl.  468,  616. 

10.  Featherstone  v.  People,  194  111.  325, 
334,  62  N.  E.  684. 

11.  Com.  V.  Bishoff,  13  Pa.  Co.  Ct.  503,  504. 

12.  Pennington  v.  State,  11  Tex.  App.  281, 
282. 

13.  Bouvier  L.  Diet.;  Rapalje  &  L.  L. 
Diet,  both  [quoted  in  Bugbee  v.  Boyee,  68 
Vt.  311,  313,  35  Atl.  330]. 

A  sentence  to  the  work-house  is  said  to  be 
equivalent  to  a  sentence  to  hard  labor.  Dur- 
ham V.  State,  89  Tenn.  723,  725,  1  S.  W.  74. 


14.  Peloubet  Leg.  Max.  [citing  Fleta  6. 
6.  7]. 

Applied  in  Van  Slyke  v.  Trempealeau 
County  Farmers'  Mut.  F.  Ins.  Co.,  39  Wis. 
390,  395,  20  Am.  Rep.  50. 

15.  Black  L.  Diet,  [citing  Kenn's  Case,  7 
Coke  426,  436,  77  Eng.  Reprint  474]. 

16.  Morgan  Leg.  Max.  [citing  Halkerstone 
Leg.  Max.  168]. 

Applied  in  Monroe  v.  Douglas,  4  Sandf.  Ch. 
(N.  Y.)  126,  196. 

17.  Bouvier  L.  Diet. 

18.  Peloubet  Leg.  Max.  [citing  Ellesmere 
Post  55]. 

19.  Bouvier  L.  Diet,  [citing  Bacon  Max. 
Reg.  20]. 
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SENTENTIA  NON  FERTUR  DE  REBUS  NON  LIQUIDIS.  A  maxim  meaning 
"  Sentence  is  not  given  upon  matters  that  are  not  clear." 

SENTIENT  BEINGS.  A  term  applied  to  those  beings  having  the  faculty  of 
sensation,  the  power  to  perceive,  reason,  and  think. 

Separable  controversy.    See  Removal  of  Causes,  34  Cyc.  1264. 

SEPARALITER.  Separately.22 

Separate.  As  a  verb,  to  disunite,  to  divide,  to  disconnect,  to  sever  to 
disunite;  to  sever;  to  part  in  any  way;  to  part;  to  become  disunited;  to  with- 
draw from  each  other. As  an  adjective,  this  word  is  said  to  mean  the  same  as 
private. 

Separate  acknowledgment.  See  Acknowledgments,  1  Cyc.  521; 
Homesteads,  21  Cyc.  544,  597. 

Separate  actions.  See  Appeal  and  Error,  2  Cyc.  531;  Joinder  and 
Splitting  of  Actions,  23  Cyc.  436. 

Separate  causes  of  actions.  See  Consolidation  of  Actions,  8  Cyc. 
596;  Joinder  and  Splitting  of  Actions,  23  Cyc.  395;  Pleading,  31  Cyc  116. 

Separate  estate.  The  individual  property  of  one  of  two  persons  who 
stand  in  a  social  or  business  relation,  as  distinguished  from  that  which  they  own 
jointly  or  are  jointly  interested  in.^^  (See,  generally.  Husband  and  Wife,  21 
Cyc.  1357;  Mechanics'  Liens,  27  Cyc.  65.) 

Separate  examination.    See  Separate  Acknowledgment. 

SEPARATE  issues.    See  Trial. 

Separately  printed.    Independently  printed.27 

SEPARATE  MAINTENANCE.    See  Husband  and  Wife,  21  Cyc.  1598. 

SEPARATE  TRIALS.    See  Criminal  Law,  12  Cyc.  505;  Trial. 

Separation.  The  act  of  separating,  severing,  or  disconnecting;  the  state  of 
being  separate,  disunion,  disconnection. (Separation:  Misconduct  of  Jurors  in 
Separating,  Ground  For  New  Trial,  see  Criminal  Law,  12  Cyc.  723,  Motion  — 
To  Compel  the  Separation  of  Causes  of  Action  or  Defenses,  see  Pleading,  31 
Cyc.  630,  648;  To  Require  Election  Between  Causes  of  Action  Not  Separately 
Stated  or  Numbered,  see  Pleading,  31  Cyc.  657.  Of  Community  Property,  see 
Husband  and  Wife,  21  Cyc.  1697.  Of  Husband  and  Wife  —  Generally,  see 
Divorce,  14  Cyc.  556;  Husband  and  Wife,  21  Cyc.  1592;  As  Affecting  Dissolu- 
tion of  Community,  see  Husband  and  Wife,  21  Cyc.  1697;  As  Affecting  Hus- 
band's Liability  For  Necessaries  and  Family  Expenses,  see  Husband  and  Wife, 
21  Cyc.  1223;  As  Affecting  Limitations  as  to  Wife,  see  Limitations  of  Actions, 
25  Cyc.  1258;  As  Affecting  Removal  of  Disabilities  of  Coverture,  see  Husband 
AND  Wife,  21  Cyc.  1307;  As  Affecting  Rights  in  Wife's  Property,  see  Husband 
AND  Wife,  21  Cyc.  1161;  As  Affecting  Wife's  Equity  to  a  Settlement  From 
Her  Estate,  see  Husband  and  Wife,  21  Cyc.  1191;  As  Affecting  Wife's  Right  to 
Sue  and  Be  Sued,  see  Husband  and  Wife,  21  Cyc.  1514;  As  Affording  Wife  Privi- 
lege of  Sole  Trader,  see  Husband  and  Wife,  21  Cyc.  1335;  As  Ground  For  Allow- 
ance to  Wife  For  Separate  Maintenance,  see  Husband  and  Wife,  21  Cyc.  1598; 


20.  Burrill  L.  Diet,  [citing  Jenkins  Cent. 
7,  case  9]. 

21.  Keeley  Brewing  Co.  V.  Parnin,  13  Ind. 
App.  588,  41  N.  E.  471,  474. 

22.  Black  L.  Diet.  See  also  State  v.  Ed- 
wards, 60  Mo.  490,  491  [citing  Rex  v.  Kings- 
ton, 8  East  41,  9  Rev.  Rep.  373],  where  it 
was  said:  "  In  England,  the  practice  has 
prevailed  —  subject,  however,  to  the  discre- 
tionary power  of  the  court  to  direct  the  in- 
dictment to  be  quashed  —  to  indict  a  number 
of  persons  for  several  offenses  of  the  same 
nature;  but  there  it  must  be  laid  '  sepa- 
raliter,'  or,  otherwise,  the  indictment  thus 
framed  will  be  quashed."  It  is  further  said 
to  be  held  that  the  use  of  this  word  makes 


an  "  indictment  drawn  in  this  manner  tanta- 
mount to  *  several  indictments  '  " 

23.  Meisser  v.  Thompson,  9  111.  App.  368,  370. 

24.  Webster  Diet,  [quoted  in  Com.  r.  Lar- 
kin,  15  Pa.  Dist.  285,  286,  31  Pa.  Co.  Ct.  382, 
383]. 

25.  Timber  r.  Desparois,  18  S.  D.  587,  593, 
101  N.  W.  879. 

Distinguished  from  "  joint "  and  "  general  " 
where  it  is  held  to  imply  division  and  dis- 
tribution see  Merrill  r.  Pepperdiiio,  !)  hul. 
App.  416,  36  N.  E.  921,  922. 

26.  Black  L.  Diet. 

27.  Wilson  f.  Caleulagraph  Co.,  144  Fed. 
91,  99,  75  C.  C.  A.  249. 

28.  Webster  Diet. 
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Conveyance  of  Homestead  by  Husband  or  Wife  After  Separation,  see  Homesteads, 
21  Cyc.  534;  Right  to  Remarry  After  Separation,  see  Divorce,  14  Cyc.  729; 
Marriage,  26  Cyc.  848.  Of  Jury  in  Civil  Action  —  Generally,  see  Trial;  As 
Ground  For  New  Trial,  see  New  Trial,  29  Cyc.  806.  Of  Jury  in  Criminal  Prose- 
cutions, see  Criminal  Law,  12  Cyc.  723.  Of  Members  of  Religious  Society,  see 
Religious  Societies,  34  Cyc.  1124.  Of  Witnesses  —  In  Civil  Actions,  see 
Trial;  In  Criminal  Prosecutions,  see  Criminal  Law,  12  Cyc.  903.  Personal 
Rights  and  Duties  of  Husband  and  Wife  as  Related  to  and  Affected  by  Separa- 
tion, see  Husband  and  Wife,  21  Cyc.  1592.) 

Septicemia.  A  dangerous  malady,  apt  to  occur  after  injuries  through  a 
purulent  infection  of  the  blood,  whose  exciting  causes  are  the  introduction  of 
decomposing  pus  into  the  circulation  through  the  wound.^^ 

Septic  tank.  Any  tank  or  receptacle  capable  of  being  provided  with  inlets 
and  outlets  and  of  being  made  air  tight,  and  so  constructed  as  to  exclude  light, 
and  which  when  provided  with  inlets  and  outlets  so  as  to  prevent  undue  agitation 
of  the  contents,  and  when  so  constructed  as  to  be  air  tight  and  dark  would 
permit  the  bacteriological  process  to  go  on  to  completion.^^ 

SEPULTURE.  A  grave  or  tomb;  the  place  of  interment  of  a  dead  human 
body (See  Cemeteries,  6  Cyc.  707;  Dead  Bodies,  13  Cyc.  268.) 

SEQUAMUR  VESTIGIA  PATRUM  NOSTRORUM.  A  maxim  meaning  "  Let  us 
follow  in  the  footsteps  of  our  fathers." 


29.  Martin  v.  Courtney,  87  Minn.  197,  201, 
91  N.  W.  487. 

30.  Cameron  Septic  Tank  Co.  v.  Saratoga 
Springs,  151  Fed.  242,  249. 

31.  See  "Law  of  Burial,"  4  Bradf.  Surr. 


(N.  Y.)    503-532  appendix   (note  prepared 
from  a  report  of  Samuel  B.  Buggies,  referee 
appointed  in  the  matter  of  widening  Beek- 
man  street  in  the  city  of  New  York). 
32.  Morgan  Leg. Max.  [citing  Jenkins  Cent.]. 
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Execution,  see  Executions,  17  Cyc.  878. 

Fees  of  Sheriff,  see  Sheriffs  and  Constables,  post,  p.  1455. 

Garnishment,  see  Garnishment,  20  Cyc.  969. 

Mandamus  to  Control  Sequestration  Bond,  see  Mandamus,  26  Cyc.  214. 
Recovery  of: 

Personalty,  see  Replevin,  34  Cyc.  1342. 

Realty,  see  E.jectment,  15  Cyc.  1. 
Remedy  Against  Life-Tenant,  see  Estates,  16  Cyc.  644. 
Sequestration : 

Against  Depositary  of  Public  Funds,  sec  Depositaries,  13  Cyc.  820. 
Against  Surety  in  Admiralty  Stipulation,  see  Admiralty.   1   Cyc.  893 
note  95. 

Issued  Simultaneously  With  Attachment,  see  Attachment,  4  Cyc.  859 
note  8. 

Of  Witness,  see  Criminal  Law,  12  Cyc.  546;  Trial;  Witnesses. 
Writ  of  Assistance,  see  Assistance,  Writ  of,  4  Cyc.  289. 
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I.  DEFINITION,  NATURE,  AND  PURPOSE. 
A.  As  Process  For  Contempt  in  Equity.  Formerly  sequestration  had 
its  chief  importance  as  a  chancery  remedy,  a  species  of  ^ grand  distress/''^ 
whereby  the  property  of  a  party,  or  of  a  corporation,  was  seized  by  officers  of  the 
court  of  chancery  to  punish  contempts  or  to  compel  obedience  to  the  order  or 
decree  of  the  court,  final  or  interlocutory Thus  it  issued  to  compel  an  appear- 
ance or  an  answer,  especially  against  corporations,  after  fruitless  resorts  to  writs 
of  distringas.^  Before  the  use  of  the  writ  was  authorized  it  had  to  be  shown  that 
imprisonment  had  failed  to  break  the  spirit  of  the  party  in  contempt  or,  by  a 
return  of  non  est  inventus,  upon  an  .attachment,  that  he  could  not  be  found.*  The 
court  commonly  named  the  persons,  usually  four,  to  take  possession  of  and  retain 
the  personal  property  of  the  party  in  contempt  and  the  revenues  of  his  lands, 
until  such  time  as  the  contempt  should  be  purged.^  The  modem  abolition  of 
imprisonment  for  debt  has  been  construed  to  abolish  sequestrations  as  processes 
to  compel  obedience  to  decrees  for  the  payment  of  money;  ®  and  in  the  case  of 


1.  See  2  North,  Life  of  Lord  Keeper  Guil- 
ford 73  [cited  in  Angell  &  A.  Corp.  §  671]. 

2.  Maryland. —  Keigliler  V.  Ward,  8  Md. 
254,  261. 

Massachusetts. —  McCann  v.  Randall,  147 
Mass.  81,  93,  17  N.  E.  75,  9  Am.  St.  Rep. 
666;  Jones  v.  Boston  Mill  Corp.,  4  Pick.  507, 
16  Am.  Dee.  358. 

Missouri. —  Roberts  v.  Stoner,  18  Mo.  481, 
484.  See  also  Ooughlin  v.  Ehlert,  39  Mo. 
285,  286;  McMakin  v.  McMakin,  68  Mo.  App. 
57,  60. 

lS!eiD  Mexico. —  In  re  Jaramillo,  8  N.  M. 
598,  610,  45  Pac.  1110. 

^ew  York. —  Foster  v.  Townshend,  68  N.  Y. 
203;  Donnelly  v.  West,  17  Hun  564;  Hosack 
V.  Rogers,  11  Paige  603. 

Ohio. —  See  Ohio  Turnpike  Co.  v.  Waechter, 
25  Ohio  Cir.  Ct.  605,  607. 

Pennsylvania. —  See  Beeler  v.  Pittsburgh 
Farmers',  etc..  Turnpike  Road  Co.,  14  Pa.  St. 
162,  165. 

Vermont. —  Peck  V.  Crane,  25  Vt.  140. 

y^r^ima.— Ross  v.  Colville,  3  Call  382. 

United  States. —  See  Shainwald  v.  Lewis,  6 
Fed.  766,  7  Sawy.  148. 

England. — Francklyn  v.  Colhoun,  3  Swanst. 
276,  36  Eng.  Reprint  860. 

See  43  Cent.  Dig.  tit.  "  Sequestration,"  §  1. 

Compare  Ryan  f.  Kingsberv,  88  Ga.  361, 
14  S.  E.  596;  Bacon  Abr.  230;  Cook  Corp. 
§  756. 

"The  process  of  sequestration  is  a  writ  or 
commission  under  the  great  seal,  sometimes 
directed  to  the  sheriff,  or  most  commonly  to 
four  or  more  persons  of  plaintiff's  own  nam- 
ing, empowering  any  two  or  more  of  them  to 
enter  upon,  possess,  and  sequester  the  real 
and  personal  estate  and  effects  of  the  defend- 
ant (or  some  particular  part  and  parcel  of 
the  lands),  and  to  take  and  keep  the  profits, 
or  pay  them  as  the  court  shall  appoint,  until 
the  parties  have  appeared  to  or  answered  the 
plaintiff's  bill,  or  performed  some  other  mat- 
ter which  has  been  ordered  by  the  court,  and 
for  not  doing  whereof  he  is  in  contempt." 
Angell  &  A.  Corp.  §  670 ;  1  Hind  Pr.  127,  136. 
See  also  Tompkins  v.  Little  Rock,  etc.,  R. 
Co.,  15  Fed.  6,  11  [quoting  Worcester  Diet.]. 

[I.  A] 


The  United  States  supreme  court  rules  in 
equity  provide  that  a  writ  of  sequestration 
shall  be  the  proper  process  to  issue  for  the 
purpose  of  compelling  obedience  to  any  inter- 
locutory or  final  order  or  decree  of  the  court. 
See  Rule  7.  Also  that  if  a  decree  be  rendered 
for  the  performance  of  any  specific  act  and 
the  delinquent  party  cannot  be  found  upon  at- 
tachment, a  writ  of  sequestration  shall  issue 
against  his  estate  upon  the  return  of  non  est 
inventus,  to  compel  obedience  to  the  decree. 
See  Rule  8. 

3.  Lowten  v.  Colchester,  2  Meriv.  395,  16 
Rev.  Rep.  187,  35  Eng.  Reprint  991;  Angell 
&  A.  Corp.  §  668.  See  also  Jones  v.  Boston 
Mill  Corp.,  4  Pick.  (Mass.)  507,  16  Am.  Dec. 
358. 

Sequestration  of  the  property  of  an  in- 
solvent corporation  is  in  the  nature  of  an 
attachment  or  execution  on  behalf  of  the 
creditors.  Farmers'  L.  &  T.  Co.  v.  Baker,  20 
Misc.  (N.  Y.)  387,  395,  46  N.  Y.  Suppl.  266. 

After  service  of  writ  of  execution  of  a  de- 
cree against  a  corporation,  the  next  process 
is  a  distringas  and  after  that  a  sequestration, 
which  being  once  awarded  they  can  never 
after  come  and  pray  to  enter  their  appear- 
ance as  they  might  have  done  on  the  distrin- 
gas, which  issues  for  that  very  purpose,  to 
compel  them  to  appear;  but  the  appearing 
being  past,  the  process  must  go  because  the 
appearance  being  only  in  favor  of  liberty,  can 
be  of  no  service  to  a  corporation,  which  can- 
not be  committed.  Bacon  Abr.  tit.  "  Corpora- 
tions," E,  2. 

4.  See  Roberts  v.  Stoner,  18  Mo.  481; 
Hosack  V.  Rogers,  11  Paige  (N.  Y.)  603; 
Hook  V.  Ross,  1  Hen.  &  M.  (Va.)  310;  U.  S. 
Sup.  Court  Rules  Eq.  No.  8.  Compare  Mc- 
Cann V.  Randall,  147  Mass.  81,  17  N.  E.  75, 
9  Am.  St.  Rep.  666. 

Return  of  non  est  inventus  should  be  made 
by  the  sergeant  at  arms,  not  by  the  sheriff", 
since  the  former  can  go  all  over  the  state. 
Hook  V.  Ross,  1  Hen.  &  M.  (Va.)  310. 

5.  See  Roberts  v.  Stoner,  18  Mo.  481;  An- 
gell &  A.  Corp.  §  670. 

6.  See  Coughlin  v.  Ehlert,  39  Mo.  285; 
Roberts  v.  Stoner,  18  Mo.  481;  McMakin  v. 
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decrees  for  the  performance  of  acts  other  than  the  payment  of  money  the  statutes 
providing  for  decrees  by  default  upon  faikire  of  defendant  to  appear  or  answer 
and  for  the  issuance  of  executions,  as  in  the  case  of  judgments  at  law,  upon  decrees 
In  equity,  have  deprived  the  writ  of  sequestration  of  practically  all  of  its  former 
importance  in  this  phase. Indeed  the  authorities  upon  this  branch  of  the  law 
of  sequestration  are  confined  chiefly  to  the  decisions  of  the  English  courts  before 
the  declaration  of  American  independence,  the  subject  having  never  assumed 
much  practical  importance  in  the  United  States  generally  in  this  aspect.^ 

B.  As  Process  in  Execution  in  Equity  —  l.  In  General.  As  a  natural 
development  from  the  use  of  the  writ  of  sequestration  to  enforce  obedience  to 
decrees,  courts  of  chancery  came  to  employ  it  as  a  process  in  the  nature  of  an 
execution,  by  directing  that  the  rents  and  profits  of  the  property  sequestered 
should  be  applied  to  the  satisfaction  of  the  decree  in  cases  where  the  payment 
of  money  had  been  ordered.®  For  many  years  the  process  has  been  used  for  this 
purpose  where  no  execution  could  issue  at  law,^^  as  in  the  case  of  pubhc  service 
corporations  whose  property  essential  to  the  exercise  of  franchise  obligations 
could  not  be  sold  at  common  law,"  and  whose  creditors  had  no  other  recourse 
than  the  sequestration  of  their  debtor's  earnings.  Statutes  authorizing  the  sale 
of  such  corporate  property  on  executions  in  equity  as  at  law  have  in  some  states 
removed  any  necessity  for  this  use  of  the  process;     and  where  it  has  survived. 


McMakin,  68  Mo.  App.  57;  Geery  v.  Geery, 
63  N.  Y.  252;  Hosack  v.  Rogers,  11  Paige 
(N.  Y.)  603.    And  see  Divorce,  14  Cyc.  536. 

7.  See  Roberts  v.  Stoner,  18  Mo.  481; 
Geerv  v.  Geery,  63  N.  Y.  252;  Hosack  v. 
Rogers,  11  Paige  (N.  Y.)  603;  Fletcher  Eq. 
PI.  735. 

8.  For  a  discussion  of  the  ancient  learning 
and  English  authorities  see  3  Blackstone 
Comm.  444;  2  Daniell  Ch.  Pr.  §  1052  et  seq.-, 
Hopkins  Ch.  Pr.  §  471 ;  and  the  American 
cases  cited  in  the  foregoing  notes. 

The  process  of  sequestration  may  still  be 
properly  resorted  to  as  a  means  for  enforc- 
ing the  performance  of  decrees  other  than  the 
payment  of  money,  where  an  attachment  can- 
not be  served  or  where  defendant  chooses  to 
remain  in  prison  after  commitment.  See 
Fletcher  Eq.  Pr.  735;  U.  S.  Sup.  Ct.  Rules 
Eq.  7,  8. 

9.  See  Grew  v.  Breed,  12  Mete.  (Mass.) 
363,  46  .4jn.  Dec.  687;  Raynes  v.  Raynes,  54 
N.  H.  201;  Geery  v.  Geery,  63  N.  Y.  252; 
West  v.  Eraser,  5  Sandf.  (K  Y.)  653;  Tomp- 
kins V.  Little  Rock,  etc.,  R.  Co.,  15  Fed.  6. 
Compare  White  v.  Geraerdt,  1  Edw.  (N.  Y.) 
336. 

The  share  of  trustees  who  have  wasted  the 

res  may  be  sequestered,  and  applied  to  make 
up  the  deficit.  '  See  Raynes  v.  Raynes,  54 
N.  H.  201. 

A  writ  of  sequestration  is  in  the  same 
nature  as  a  writ  of  execution;  it  is  final 
process  to  enforce  payment  of  a  judgment. 
Reid  V.  Northwestern  R.  Co.,  32  Pa.  St.  257. 
See  also  Buchi  v.  Pund,  17  Montg.  Co.  Rep. 
(Pa.)  11,  12;  Harrigan  i;.  Gilchrist,  121  Wis. 
127,  99  N.  W.  909. 

"Sequestration"  means  "to  seize  or  take 
possession  of  the  property  belonging  to  an- 
other, and  hold  it  till  the  profits  have  paid 
the  demand  for  which  it  was  taken."  Tomp- 
kins i\  Little  Rock,  etc.,  R.  Co.,  15  Fed.  6,  11 
{citing  Worcester  Diet.]. 


Under  a  Pennsylvania  statute  the  rents  of 
a  life-estate  may  be  sequestered  and  applied 
to  the  payment  of  a  debt  due  a  lien  creditor 
whenever  such  estate  is  taken  in  execution. 
See  Lewis's  Assigned  Estate,  170  Pa.  St.  376, 
32  Atl.  1046;  Holliday  v.  Bruner,  153  Pa.  St. 
262,  25  Atl.  1128;  Gordon  v.  Inghram,  32  Pa. 
St.  214,  1  Grant  152;  Pentland  v.  Kelly,  6 
Watts  &  S.  483 ;  Landis  v.  Lewis,  3  Pa.  Dist. 
241;  Buchi  v.  Pund,  17  Montg.  Co.  Rep.  11, 
12.    See  also  Estates,  16  Cyc.  644. 

Statutory  sequestration  against  defaulting 
treasurer  see  Stuart's  Petition,  10  Pa.  Co. 
Ct.  47;  Philadelphia  v.  Marcer,  8  Phila. 
(Pa.)  319. 

10.  See  Spear  v.  Locust  Wood  Cemetery  Co., 
72  N.  J.  Eq.  821,  66  Atl.  1068,  holding  that 
the  income  from  a  cemetery  not  subject  to 
foreclosure  might  be  sequestered  and  applied 
to  the  mortgage  debt. 

11.  See  Winchester,  etc..  Turnpike  Road 
Co.  V.  Vimont,  5  B.  Mon.  (Ky.)  1;  CK-erton 
Bridge  Co.  v.  Means,  33  Nebr.' 857,  51  W. 
240,  29  Am.  St.  Rep.  514  ;  Muncv  Creek  R.  Co. 
V.  Hill,  84  Pa.  St.  459;  Penrose  r.  Erie  Canal 
Co.,  56  Pa.  St.  46,  93  Am.  Dec.  778;  Plymouth 
R.  Co.  V.  Colwell,  39  Pa.  St.  337,  80  Am.  Dec. 
526;  Reid  V.  Northwestern  R.  Co.,  32  Pa.  St. 
257;  Steiner's  Appeal,  27  Pa.  St.  313:  Beam's 
Appeal,  19  Pa.  St.  453 ;  Bevans  /*.  Dingman's- 
Choice  Turnpike,  10  Pa.  St.  174:  Susque- 
hanna Canal  Co.  v.  Bonham.  9  Watts  lS:  S. 
(Pa.)  27,  42  Am.  Dec.  315;  Huntington,  etc.. 
Turnpike  Road  Co.  v.  Wallace,  8  Watts  (Pa.) 
316;  Connor  v.  Tennessee  Cent.  R.  Co..  109 
Fed.  931,  48  C.  C.  A.  730,  54  L.  R.  A.  687. 
See  also  Animant  v.  New  Alexandria,  ete., 
Turnpike  Road  Co.,  13  Serg.  &  R.  (Pa.)  210, 
15  Am.  ITec.  593;  Betts  V.  Harrisburg  R.  Co., 
4  Pa.  L.  J.  322. 

12.  See  Iron  City  Nat.  Bank  r.  Siemens- 
Anderson  Steel  Co.,  14  Fed.  150.  Compare 
Martel  r.  .Tenninga-Hevwood  Oil  Syndicate, 
115  La.  451,  39  So.  441*. 
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it  has  developed  into  the  modern  receivership,  the  law  relating  to  which  has  been 
elsewhere  considered  in  this  work.^*^ 

2.  Receiverships.  By  a  further,  and  statutory,  extension  of  the  old  chancery 
practice,  the  sequestration  of  the  property  of  insolvent  corporations  generally  is 
authorized  to-day  in  practically  every  state,  at  the  suit  of  any  judgment  creditor 
upon  whose  execution  at  law  a  return  of  nulla  hona^^  has  been  made."  In  such 
cases  the  sequestrator  appointed  by  the  court  is  known  as  a  receiver;  and  the 
body  of  modem  law  treating  in  detail  of  the  circumstances  under  which  he  may 
be  appointed,  of  the  procedure  for  his  appointment,  and  of  his  rights,  powers, 
and  duties,  are  more  properly  discussed  under  other  specific  heads  in  this 
work.^^ 

C.  As  Conservatory  Remedy  to  Preserve  Property  Pending  Litiga- 
tion —  1.  In  General.  The  modern  importance  of  the  sequestration  process  in 
the  United  States  consists  practically  altogether  in  its  use  as  a  conservatory  writ 
to  preserve  pending  litigation  specific  property  subject  to  conflicting  claims  of 
ownership  or  liens  and  privileges.  Courts  of  chancery  have  inherent  power  in 
cases  where  there  is  no  adequate  legal  remedy,  to  issue  the  writ  and  impound 
the  property  in  controversy,  pending  proceedings  to  determine  the  right  thereto ;  ^® 
but  the  process  is  chielSy  employed  at  law  under  statutes  in  Louisiana  and 
Texas,  where  it  serves  as  a  practical  substitute  for  the  common-law  writ  of 


13.  See  Receivers,  34  Cyc.  1  et  seq. 

14.  See  the  following  cases: 

Georgia. —  See  Ryan  v.  Kingsbery,  88  Ga. 
361,  14  S.  E.  596. 

Massachusetts. —  Atlas  Bank  v.  Nahant 
Bank,  23  Pick.  480. 

Michigan. —  Cook  v.  Detroit,  etc.,  R.  Co., 
45  Mich.  453,  8  N.  W.  74. 

Minnesota. —  McKusick  v.  Seymour,  48 
Minn.  172,  50  N.  W.  1116;  Arthur  v.  Willius, 
44  Minn.  409,  46  N.  W.  851. 

New  Yorfc.— Hunting  v.  Blun,  143  N.  Y. 
511,  38  N.  E.  716;  Whittlesey  v.  Frantz,  74 
N.  Y.  456;  Geery  v.  Geery,  63  N.  Y.  252; 
Mann  v.  Pentz,  3  N.  Y.  415;  Rodbourn  v. 
Utica,  etc.,  R.  Co.,  28  Hun  369;  Loder  v.  New 
York,  etc.,  R.  Co.,  4  Hun  22 ;  Judson  v.  Rossie 
Galena  Co.,  9  Paige  598 ;  Devoe  v.  Ithaca,  etc., 
R.  Co.,  5  Paige  521 ;  White  v.  Geraerdt,  1  Edw. 
336  [overruled  in  Geery  v.  Geery,  supra]. 

Pennsylvania. —  Reid  v.  Northwestern  R. 
Co.,  32  Pa.  St.  257. 

Wisconsin. —  Harrigan  v.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909;  Davelaar  v.  Blue 
Mound  Inv.  Co.,  110  Wis.  470,  86  N.  W.  185; 
Merchants'  Bank  v.  Chandler,  19  Wis.  434. 

Compare  Spear  v.  Locust  Wood  Cemetery 
Co.,  72  N.  J.  Eq.  821,  66  Atl.  1068. 

15.  See  Corporations,  10  Cyc.  1;  Receiv- 
ers, 34  Cyc.  1. 

The  inherent  power  of  courts  of  equity, 
apart  from  statute,  to  issue  writs  of  seques- 
tration and  appoint  receivers  of  corporations 
under  such  circumstances  is  a  matter  of  dis- 
pute. That  such  power  exists  see  Harrigan 
V.  Gilchrist,  121  Wis.  127,  99  N.  W.  909; 
Adler  v.  Milwaukee  Patent  Brick  Mfg.  Co., 
13  Wis.  57.  Contra,  see  Neall  v.  Hill,  16 
Cal.  145,  76  Am.  Dec.  508;  Bangs  v.  Mcin- 
tosh, 23  Barb.  (N.  Y.)  591;  Atty.-Gen.  v. 
Niagara  Bank,  Hopk.  (N.  Y.)  354;  Atty.-Gen. 
V.  Utica  Ins.  Co.,  2  Johns.  Ch.  (N.  Y.)  371; 
Suydam  v.  Northwestern  Ins.  Co.,  51  Pa.  St. 
394.    See  also  Receivers,  34  Cyc.  46. 

[I.  B,  1] 


Refusal  to  deliver  property  to  receiver. — 

Where  a  party  persists  in  his  refusal  to  de- 
liver over  property  to  a  receiver,  the  prop- 
erty may  be  sequestered  and  delivered  to  the 
receiver  and  defendant's  agents  will  be  en- 
joined from  delivering  it  to  him  or  applying 
it  to  his  use  on  pain  of  contempt.  People  v. 
Rogers,  2  Paige  (N.  Y.)  103.  But  compare 
Ansley  v.  Stuart,  119  La.  1,  43  So.  892;  West 
V.  Eraser,  5  Sandf.  (N.  Y.)  653. 

Vermont  statutes  provide  for  the  issuance 
by  courts  of  chancery  of  a  writ  of  sequestra- 
tion in  the  nature  of  an  attachment  to  create 
a  lien  on  defendant's  real  estate  pending  a 
bill  in  chancery.  "  It  is  apparent  that  this 
writ  of  sequestration  is  merely  an  attach- 
ment by  mesne  process  in  an  equity  suit.  It 
is  called  '  sequestration.'  It  might  as  well 
have  been  called  something  else.  It  is  not  the 
writ  of  sequestration  known  to  the  English 
chancery."  See  Steam  Stone-Cutter  Co,  v. 
Jones,  *13  Fed.  567,  576,  21  Blatchf.  138; 
Steam  Stone-Cutter  Co.  v.  Sears,  9  Fed.  8,  20 
Blatchf.  23. 

16.  Georgia.— YL.  B.  Claflin  Co.  v.  De 
Vaughn,  106  Ga.  282,  32  S.  E.  108. 

Iowa. —  Bitzer  v.  Washburn,  121  Iowa  462, 
96  N.  W.  978. 

Mississippi. —  Dean  v.  Boyd,  86  Miss.  204, 
38  So.  297;  Day  v.  Hartman,  74  Miss.  489, 
21  So.  302;  Stauffer  v.  Garrison,  61  Miss.  67. 

North  Carolina. —  Parker  v.  Grammer,  62 
N.  C.  28;  McDaniel  v.  Stoker,  40  N.  C.  274; 
Hall  V.  Paschall,  27  N.  C.  668 ;  White  v.  Pet- 
tijohn,  23  N.  C.  52;  Edwards  v.  Massey,  8 
N.  C.  359. 

Pennsylvania. —  Cornelius  v.  Lincoln  Nat. 
Bank,  15  Pa.  Super.  Ct.  82. 

Virginia. —  Perkins  v.  Dickinson,  3  Gratt. 
335. 

United  States. —  Shufeldt  v.  Jenkins,  22 
Fed.  359;  Steam  Stone-Cutter  Co.  v.  Jones, 
13  Fed.  567,  21  Blatchf.  138. 

See  43  Cent.  Dig.  tit.  "  Sequestration,"  §  1. 
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replevin.^^  As  so  employed,  it  is  merely  a  conservatory  measure  in  the  nature 
of  a  judicial  deposit,  and,  unlike  attachment,  creates  per  no  new  privilege  in 
favor  of  the  creditor  at  whose  instance  it  has  issued. 

2.  Proceeding  In  Personam  or  In  Rem.  The  proceeding  in  sequestration  is 
quasi  in  rem,  issuing  upon  personal  demands  secured  by  claims  to  specific  prop- 
erty/* Hence  the  remedy  may  be  resorted  to  in  proceedings  in  state  courts  to 
enforce  liens  on  vessels,  whereas  proceedings  purely  in  rem  may  under  the  national 
constitution  be  brought  in  the  federal  courts  only.^*^  So  where  no  personal  juris- 
diction is  obtained,  the  only  judgment  that  can  be  rendered  is  one  binding  the 
property  sequestered,^^  and  effective  not  against  the  whole  world,  but  only  against 
the  interest  of  defendant  in  the  property. 

3.  Original  or  Auxiliary  Process.  As  a  conservatory  remedy  for  the  preser- 
vation of  property  in  dispute,  the  writ  of  sequestration  is  of  course  an  auxiliary 
rather  than  an  original  process,^^  so  that  error  in  issuing  it  will  not  affect  the  judg- 
ment on  the  merits,^^  and  incorrect  recitals  in  the  affidavit  for  the  writ  will  not 
deprive  the  court  of  jurisdiction  over  the  action  in  case  the  facts  actually  satisfy 
jurisdictional  requirements.^* 


17.  See  Blum  f.  Gaines,  57  Tex.  135;  Wil- 
kins  V,  Weller,  1  Tex.  App.  Civ.  Cas.  §  876. 

18.  Alabama  Bank  f.  Hozey,  2  Rob.  (La.) 
150;  Duclerc  V.  Crebassol,  19  La,  91;  Mc- 
Manus  v.  Jewett,  6  La.  530;  Oddie  v.  His 
Creditors,  6  Mart.  N.  S.  (La.)  473;  Pitot  v. 
Elmes,  1  Mart.  (La.)  78;  Fowler  v.  Stonum, 
6  Tex.  60. 

Definitions  of  Louisiana  code. — "  Sequestra- 
tion is  a  kind  of  deposit,  which  two  or  more 
persons,  engaged  in  litigation  about  any 
thing,  make  of  the  thing  in  contest  to  an  in- 
different person,  who  binds  himself  to  restore 
it,  when  the  issue  is  decided,  to  the  party  to 
whom  it  is  adjudged  to  belong."  Rev.  Civ. 
Code,  art.  2973.  "The  judicial  deposit  is 
that  which  is  made  in  consequence  of  an  or- 
der or  judgment  rendered  by  a  judge  in  the 
cases  provided  for  by  the  laws  regulating  ju- 
dicial proceedings."  Rev.  Civ.  Code,  art. 
2979. 

In  Louisiana  a  right  of  attachment  is 
called  a  "  writ  of  sequestration."  Stewart  v. 
Potomac  Ferry  Co.,  12  Fed.  296,  306,  5 
Hughes  372. 

Proceedings  under  Louisiana  statute  of 
1826. —  For  proceedings  by  way  of  sequestra- 
tion against  absconding  debtors  under  the 
obsolete  Louisiana  statute,  of  1826  see  Spear 
V.  Hagelberg,  16  La.  Ann.  8;  Tufts  v.  Casey, 
15  La.  Ann.  258. 

Writs  of  attachment  and  sequestration  are 
not  antagonistic  or  exclusive,  the  one  of  the 
other.  An  attachment  may  issue  as  well 
when  there  exists  a  lien  as  when  there  exists 
none.  A  sequestration  always  issues  when  a 
right  to  or  on  property  is  averred  and  there 
is  danger  of  losing  it.  Gumbel  v.  Beer,  36 
La.  Ann.  484. 

The  purpose  of  the  law  is  to  give  plaintiff 
a  process  to  protect  him  against  the  appre- 
hended injury  until  he  can  establish  his  right 
and  to  exact  of  defendant,  if  he  would  retain 
the  possession  to  which  he  is  presumptively 
entitled,  that  he  give  security  to  indemnify 
plaintiff  against  misuse  of  the  property  and 
loss  of  the  rents  while  plaintiff  is  pursuing 
his  remedy  in  court  to  establish  his  title. 


See  Bullock  v.  Traweek,  (Tex.  Civ.  App. 
1892)  20  S.  W.  724. 

In  Louisiana  there  can  be  no  sequestration 
after  judgment. —  Martel  v.  Jennings-Hey- 
wood  Oil  Syndicate,  115  La.  451,  39  So.  441. 

In  Vermont  the  writ  of  sequestration  is 
merely  an  attachment  by  mesne  process  in  an 
equity  suit.  It  is  called  "  sequestration."  It 
might  as  well  have  been  called  something  else. 
It  is  not  the  writ  of  sequestration  known  to 
the  English  chancery.  Steam  Stone-Cutter 
Co.  V.  Jones,  13  Fed.  567,  568,  21  Blatchf. 
138.  The  statutory  sequestration  in  Vermont 
is  in  effect  an  attachment  to  create  a  lien. 
Steam  Stone-Cutter  Co.  xi.  Sears,  9  Fed.  8,  20 
Blatchf.  23. 

19.  Lemann  f.  Truxillo,  32  La.  Ann.  65, 
holding  that  a  sequestration  suit  not  being 
a  proceeding  purely  in  rem,  if  defendant  is 
without  capacity  to  stand  in  judgment,  no 
valid  decree  can  be  rendered  disposing  of  the 
property  sequestered. 

20.  Leon  v.  Gallceran,  11  Wall.  (U.  S.) 
185,  20  L.  ed.  74.  See  also  Baldwin  r.  Black, 
119  U.  S.  643,  7  S.  Ct.  326,  30  L.  ed.  530. 

21.  See  w/m,  XII,  D,  1. 

22.  Overton  Overton,  10  La.  466;  Breed 
V.  Repsher,  4  Mart,  (La.)  187;  Cheatham  r. 
Riddle,  8  Tex.  162;  Endel  f.  Norris,  15  Tex. 
Civ.  App.  140,  39  S.  W.  608.  See  also  Hunter 
Canal  Co.  v.  Robertson,  113  La.  833,  37  So. 
771 ;  Wandelohr  v.  Grayson  County  Xat.  Bank. 
(Tex.  1908)  112  S.  W.  1046,  108  S.  W.  1154 
[affirming  (Tex.  Civ.  App.  1907)  106  S.  W. 
413]. 

"A  sequestration  in  a  chancery  suit  is  a 

*  legal  process '  within  the  meaning  of  the 
13th  section  of  the  Bankruptcv  Act,  1869." 
Ex  p.  Hughes,  L.  R.  12  Eq.  137,  40  L.  J. 
Bankr.  46,  19  Wkly.  Rep.  771  [quoted  in  In 
re  Hastings,  61  L.  J.  Q.  B.  652,  662,  67  L.  T. 
Rep.  N.  S.  234,  9  Morr.  Bankr.  Cas.  234]. 

23.  Breed  r.  Repsher,  4  Mart.  (La.)  187: 
Cheatham  r.  Riddle,  8  Tex.  162. 

24.  See  Endel  r.  Norris,  15  Tex.  Civ.  App 
140,  39  S.  W.  608. 

Costs  of  sequestration  abide  the  result  of 
the    main    action,    sequestration   being  an 
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4.  Construction  of  Statutes —  a.  In  General.  Sequestration  being  a  harsh 
and  unusual  process  by  which  the  property  of  defendant  is  taken  from  his  pos- 
session before  judgment,  without  notice,  and  upon  the  ex  'parte  showing  of  plain- 
tiff?^ he  who  resorts  to  it  must  be  sure  of  his  ground,  and  the  statutes  authorizing 
its  use  are'  uniformly  to  be  construed  with  strictness.^®  It  cannot  be  extended 
by  implication  beyond  the  cases  for  which  the  law  has  specially  provided.^^ 

b.  Application  of  State  Statutes  in  Federal  Courts.  Under  the  acts  of  congress 
giving  the  supreme,  circuit,  and  district  courts  power  to  establish  modes  of  prac- 
tice in  equity  by  rules  of  court,^^  and  providing  for  adoption  of  the  state  practice 
in  actions  at  law,^^  the  federal  courts  may  in  appropriate  cases  adopt  and  issue 
the  writs  of  sequestration  estabhshed  and  authorized  by  state  statutes.^^ 

11.  IN  WHOSE  FAVOR  AVAILABLE. 

A.  Necessity  For  Lien,  Privilege,  or  Ownership.  Inasmuch  as  the  writ 
of  sequestration,  unlike  attachment,  is  designed  to  protect  a  specific  right  of 
property,  it  is  not  available  at  the  instance  of  an  ordinary  general  creditor,  but 
issues  only  on  the  prayer  of  one  claiming  title  to  the  property  sought  to  be  seques- 
tered or  asserting  a  lien  or  privilege  upon  it.^^ 


auxiliary  process.  See  Hunter  Canal  Co.  v. 
Robertson,  113  La.  833,  37  So.  771. 

Sequestration  as  process  to  bring  non-resi- 
dent into  court. — Attachment  being  the  usual 
and  proper  remedy  to  bring  into  court  a  non- 
resident who  has  property  within  the  juris- 
diction, it  seems  that  sequestration  should 
not  be  resorted  to  for  that  purpose.  See 
Terry  v.  Terry,  10  La.  68.  But  compare  Mc- 
Donald V.  Vaughan,  13  La.  Ann.  405. 

25.  See  Wilson  v.  Churchman,  4  La.  Ann. 
452. 

26.  Yun  Loy  Co.  v.  Rosser,  52  La.  Ann. 
1723,  28  So.  251;  American  Furniture  Co.  v. 
Grant-Jung  Furniture  Co.,  50  La.  Ann.  931, 
24  So.  182 ;  Pasley  v.  McConnell,  37  La.  Ann. 
552;  Baer  v.  Kopfler,  19  La.  Ann.  194;  Bar- 
riere  v.  Feste,  9  La.  Ann.  535 ;  Beck  v.  Brady, 
6  La.  Ann.  444;  Wilson  v.  Churchman,  4  La. 
Ann.  452;  Shropshire  v.  Russell,  2  La,  Ann. 
961;  Talamon  v.  Ytasse,  4  Rob.  (La.)  462; 
Debaillon  v.  Ponsony,  5  Mart.  N.  S.  (La.)  42. 

27.  Pasley  v.  McConnell,  37  La.  Ann.  552; 
Barriere  v.  Feste,  9  La.  Ann.  535 ;  Talamon  V. 
Ytasse,  4  Rob.  (La.)  462.  See  also  Muncy 
Creek  R.  Co.  v.  Hill,  84  Pa.  St.  459. 

28.  U.  S.  Rev.  St.  (1878)  §  913  [U.  S 
Comp.  St.  (1901)  p.  683]. 

29.  U.  S.  Rev.  St.  (1878)  §§  914,  915,  916 
[U.  S.  Comp.  St.  (1901)  p.  684]. 

30.  Steam  Stone-Cutter  Co.  v.  Jones,  13 
Fed.  567,  21  Blatchf.  138;  Steam  Stone- 
Cutter  Co.  V.  Sears,  9  Fed.  8,  20  Blatchf.  23. 

31.  Bitzer  v.  Washburn,  121  Iowa  462,  96 
N.  W.  978;  Southern  Bank  V.  Louisiana  Nat. 
Bank,  28  La.  Ann.  97;  Welton  v.  Burton, 
27  La.  Ann.  448;  Yale  v.  Stevenson,  23  La. 
Ann.  143;  Baer  v.  Kopfler,  19  La.  Ann.  194; 
Slark  f.  Broom,  7  La.  Ann.  337;  Land  v. 
Klein,  21  Tex.  Civ.  App.  3,  50  S.  W.  638; 
Simpson  v.  Lee,  (Tex.  Civ.  App.  1896)  34 
S.  W.  1053.  See  also  Smith  v.  Smith,  2  La. 
Ann.  447 ;  Fish  v.  Moores,  1 1  Rob.  ( La. ) 
279;  Sellick  v.  Kelly,  11  Rob.  (La.)  145; 
Talamon  v.  Ytasse,  4  Rob.  (,La.)  462;  De- 
baillon V.  Ponsony,  5  Mart.  N.  S.  (La.)  42. 

[I,  C,  4,  a] 


The  existence  of  the  privilege  may  be  con- 
troverted on  the  trial  on  the  merits,  and  the 
right  to  contest  it  is  not  lost  by  failure  to 
take  a  rule  to  set  aside  the  sequestration  be- 
fore filing  an  answer.  Slark  v.  Broom,  7 
La.  Ann.  337. 

Sequestration  of  interest  on  bonds. — ^A 
holder  of  city  bonds  cannot  get  out  a  writ 
of  sequestration  against  a  bank  for  funds 
deposited  by  the  city  to  the  credit  of  the  in- 
terest on  the  bonds,  since  the  deposit  does 
not  vest  title  to  the  funds  in  the  holders  of 
the  interest  coupons.  Southern  Bank  v. 
Louisiana  Nat.  Bank,  28  La.  Ann.  97. 

A  shareholder  in  a  corporation  is  entitled 
to  a  sequestration  of  the  corporate  property 
upon  the  dissolution  of  the  corporation.  Elt- 
ringham  v.  Clark,  49  La.  Ann.  340,  21  So. 
547. 

A  depositary  of  notes  having  an  undivided 
interest  therein  may  maintain  sequestration 
for  the  notes  even  though  they  have  been 
sued  on  by  the  party  wrongfully  in  posses- 
sion.   Lannes  v.  Courege,  31  La.  Ann.  74. 

A  right  to  property  as  indemnity  is  suffi- 
cient to  entitle  one  to  a  sequestration  thereof. 
Johnson  v.  Imboden,  7  La.  Ann.  110,  where 
certain  slaves  were  delivered  by  an  executor 
to  the  sureties  on  his  bond  as  an  indemnity 
against  liability  for  his  misfeasances. 

A  partner  may  sequester  partnership  prop- 
erty where  his  copartner  sets  up  an  adverse 
right.  Blanchard  v.  Luce,  19  La.  Ann.  46; 
Johnson  v.  Brandt,  10  Mart.  (La.)  638.  Com- 
pare Shropshire  v.  Russell,  2  La.  Ann.  961. 

Property  belonging  to  joint  owners  may  be 
sequestered  where  it  is  alleged  that  one  party 
is  squandering  the  revenues  or  committing 
some  other  act  rendering  sequestration  ad- 
visable in  the  interest  of  the  other.  Inter- 
state Land  Co.  v.  Doyle,  120  La.  46,  44  So. 
918. 

Plaintiff  in  a  revocatory  action  cannot  se- 
quester the  property  which  is  the  subject  of 
that  action  upon  the  ground  that  the  vendee 
is  about  to  dispose  of  it  to  the  prejudice  of 
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B.  Non-Residents.  In  the  states  where  sequestration  is  commonly  resorted 
to  as  a  conservatory  remedy,  non-residents  may  avail  themselves  of  it  equally 
with  residents. But  in  Texas  a  foreign  corporation  must  allege  and  prove  that 
it  has  a  permit  to  do  business  in  the  state.^"''' 

III.  GROUNDS  FOR  SEQUESTRATION.^* 

A.  In  General.  The  stringent  process  of  sequestration,  being  a  remedy 
?,iricii  juris,  can  only  be  resorted  to  in  cases  authorized  by  the  very  letter  of  the 
law.^^    Unless  therefore  a  complainant  can  bring  his  case  within  the  statutory 


the  vendor's  creditors,  plaintiff  having  no 
lien  or  privilege.  Talamon  v.  Ytasse,  4  Rob. 
(La.)  462. 

Title  at  time  sequestration  levied  essential. 

—  A  muniment  of  title  either  of  negative  or 
of  a  positive  character  acquired  subsequent 
to  the  sequestration  will  not  be  admitted  to 
bolster  up  a  defective  title  or  supply  the 
want  of  title  at  the  time  of  levy.  Yale  v. 
Stevenson,  23  La.  Ann.  143. 

Overseer's  privilege  on  a  crop  is  properly- 
enforced  by  sequestration.  Smith  v.  Smith, 
2  La.  Ann.  447. 

Deposit  with  real  estate  agent. — ^A  plain- 
tiff who  has  made  a  deposit  with  a  real 
estate  agent  to  bind  a  purchase  has  of  course 
the  ownership  requisite  for  a  sequestration. 
Smith  V.  Kinney,  30  La.  Ann.  332,  where 
the  point  was  apparently  assumed. 

A  wife  suing  for  her  paraphernal  property 
is  entitled  to  sequester  all  of  her  husband's 
estate  where  the  other  grounds  for  sequestra- 
tion exist.  Johnston  i;.  Johnston,  13  La. 
Ann.  581. 

A  vendee  who  has  never  paid  the  price  or 

put  the  vendor  in  default  and  to  whom  de- 
livery has  never  been  made  is  not  entitled 
to  take  possession  or  to  maintain  a  seques- 
tration.   Farr  v.  Davis,  5  La.  Ann.  28. 

The  consignee  of  goods  can  maintain  se- 
questration as  owner  against  a  carrier. 
Sonia  Cotton  Oil  Co.  v.  The  Red  River,  106 
La  42,  30  So  303,  87  Am.  St.  Rep.  293. 

Before  the  war  a  freed  slave  could  main- 
tain sequestration  in  her  own  behalf.  See 
Marshall  v.  Watrigant,  13  La.  Ann.  619. 

Separate  actions  by  partial  owners  of  a 
note,  although  irregular,  are  not  void,  and 
hence  do  not  invalidate  writs  of  sequestra- 
tion issued  before  they  were  consolidated 
against  property  mortgaged  to  secure  the 
note.  Avery  v.  Popper,  92  Tex.  337,  49 
S.  W.  219,  50  S.  W.  122,  71  Am.  St.  Rep. 
849. 

No  sequestration  can  issue  against  the 
city  of  New  Orleans  see  Southern  Bank  v. 
Louisiana  Nat.  Bank,  28  La.  Ann.  97. 

Attachment  is  the  proper  and  legal  remedy 

for  a  judgment  creditor  who  desires  to  reach 
a  fund  belonging  to  his  debtor  in  the  hands 
of  third  persons  and  who  has  secured  no 
lien  on  the  fund.  Bitzer  v.  Washburn,  121 
Iowa  462,  96  N.  W.  978. 

32.  Johnson  v.  Imboden,  7  La.  Ann.  llOj 
Newman  u.  Wilson,  1  La.  Ann.  48  (sherifl' 
of  another  state)  ;  Ohio  Ins.  Co.  v.  Edmond- 
son,  5  La.  295. 


33.  Peters  v.  Anheuser  Busch  Brewing  As- 
soc., (Tex.  Civ.  App.  1900)  55  S.  W.  516. 
Compare  Ohio  Ins.  Co.  v.  Edmondson,  5  La. 
295. 

34.  As  contempt  or  execution  process  in 
equity  see  supra,  I,  A,  B. 

In  receiverships  see  supra,  I,  B,  2;  and, 
generally.  Receivers,  34  Cyc.  46. 

35.  Beck  v.  Brady,  6  La.  Ann.  444. 
Absence  from  the  state  is  not  ground  for 

sequestration,  attachment  being  the  proper 
remedy.  Stockton  v.  Hasluck,  10  Mart. 
(La.)  472.  But  where  the  grounds  for  se- 
questration exist  otherwise,  the  court  will 
acquire  jurisdiction  quasi  in  rem  over  a  non- 
resident. McDonald  v.  Vaughan,  13  La.  Ann. 
405.    Compare  Terry  v.  Terry,  10  La.  68. 

Prospective  insolvency  affords  no  ground 
for  a  proceeding  by  sequestration.  Barriere 
V.  Feste,  9  La.  Ann.  535. 

The  mere  existence  of  a  lien  where  there 
are  no  circumstances  to  imperil  it  will  not 
justify  a  sequestration.  See  Erwin  v.  Jones, 
5  La.  344.    See  also  infra,  V,  A. 

The  mere  existence  of  a  debt  will  not  jus- 
tify a  sequestration.  Vela  v.  Guerra,  75  Tex. 
595,  12  S.  W.  1127. 

The  prompt  collection  of  revenues  and  mak- 
ing of  necessary  repairs  is  no  ground  for  a 
writ  of  sequestration  of  real  property,  where 
there  is  no  allegation  of  apprehension  that 
defendants  will  waste  the  property  in  dis- 
pute. Pasley  v.  McConnell,  37  La.  Ann. 
552. 

To  obtain  the  sequestration  of  real  prop- 
erty there  must  be  an  allegation  that  plaintiff 
has  been  evicted  through  violence  or  that  he 
has  reason  to  apprehend  that  defendant  will 
make  use  of  his  possession  to  dilapidate  or 
waste  the  fruits  of  the  property.  Copley  r. 
Bonner,  7  La.  Ann.  57S. 

Absconding  or  concealment  of  self. —  Under 
an  early  statute  in  Louisiana  any  tliree  cred- 
itors of  a  merchant  who  absconded  or  con- 
cealed himself  in  order  to  avoid  payment  of 
his  debts  might  cause  his  property  to  be 
sequestered.  See  Levois  r.  Grerko,'  12  L-;^. 
Ann.  828. 

Where  plaintiff  did  not  seek  to  recover 
property  purchased  and  paid  for  by  him,  but 
merely  souglit  damages  for  defendant's  fail- 
ure to  deliver  it,  he  was  not  entitled  to 
have  it  soquostorod.  Houston  r.  Bootli,  (Tox. 
Civ.  App.  190S)   107  S.  W.  887. 

The  grounds  existing  at  the  time  the  writ 
is  sued  out  must  justify  its  issuance;  it  can- 
not be  maintained  ou  those  arising  afterward. 
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provisions  by  making  a  prima  facie  showing  of  the  existence  of  some  one  of  the 
grounds  for  this  rehef,  the  writ  will  not  issue/^  or,  having  issued  improvidently, 
will  be  dismissed  and  set  aside.^^ 

B.  Necessity  For  Lien,  Privilege,  or  Ownership.  The  distinguishing 
characteristic  of  the  sequestration  process  as  a  conservatory  writ  is  that  it  issues 
only  to  protect  a  claimant  who  asserts  either  title  to  the  property  sought  to  be 
sequestered  or  a  lien  or  privilege  upon  it.^^ 

C.  Removal,  Concealment,  or  Disposition  of  Property.  Under  the 
statutes  the  ownership  or  privilege  of  plaintiff  is  shown  to  be  endangered  suffi- 
ciently to  justify  the  issuance  of  a  sequestration  if  defendant  is  disposing  of  the 
property  claimed    or  is  removing  it  from  the  state.^^ 

D.  Intent  to  Remove,  Conceal,  or  Dispose  of  Property.  Intention  on 
the  part  of  defendant  to  remove,  conceal,  or  dispose  of  the  property  will  also 
authorize  the  issuance  of  a  sequestration,"  the  apparent  rather  than  the  actual 
intent  of  the  debtor  being  regarded  for  the  purpose  of  determining  the  propriety 
of  issuing  the  writ.*^ 


Boimare  v.  St.  Geme,  113  La.  898.  37  So. 
869;  Wilson  v.  Cliurchman,  4  La.  Ann.  452. 
Compare  Royer  Succession,  105  La.  281,  29 
So.  511. 

36.  Pasley  v.  MeConnell,  37  La.  Ann.  552; 
Levi  V.  Penny,  11  La.  Ann.  539;  Barriere  r. 
Feste,  9  La.  Ann.  535 ;  Copley  v.  Bonner, 
7  La.  Ann.  578;  Sellick  t\  Kelly,  11  Rob. 
(La.)  145;  Erwin  v.  Jones,  5  La.  344;  De 
Baillon  v.  Ponsony,  5  Mart.  N.  S.  (La.)  42; 
Bullock  V.  Traweek,  (Tex.  Civ.  App.  1892) 
20  S.  W.  724. 

37.  Catlett  r.  Heffner,  23  La.  Ann.  577- 
And  see  infra,  XI,  B,  2. 

38.  See  cases  cited  supra,  II,  A. 

The  writ  is  based  upon,  and  operates  to 
preserve,  protect,  and  enforce  an  antecedent 
privilege  or  claim  of  ownership  or  possession 
resting  on  the  property  seized.  American 
Nat.  Bank  v.  Childs,  49  La.  Ann.  1359,  22 
So.  384,  386. 

Ownership  when  determined. — A  writ  of  se- 
questration issued  for  the  purpose  of  a  pos- 
sessory action  cannot  be  maintained  until  the 
question  of  ownership  of  the  property  in  dis- 
pute is  determined,  as  the  question  of  owner- 
ship cannot  be  determined  in  the  possessory 
action.  Jennings-Heywood  Oil  Syndicate  v. 
Houssiere-Latreille  Oil  Co.,  117  La.  960,  42 
So.  467. 

39.  See  cases  cited  infra,  this  note. 

But  disposal  in  the  ordinary  course  of  busi- 
ness will  not  justify  the  issuance  of  the  writ. 
Young  V.  Guess,  115  La.  230,  38  So.  975; 
Boimare  v.  St.  G«me,  113  La.  898,  37  So. 
869;  Vives  v.  Robertson,  52  La.  Ann.  11, 
26  So.  756;  American  Furniture  Co.  v.  Grant- 
Jung  Furniture  Co.,  50  La.  Ann.  931,  24 
So.  182.  Compare  Goldman  v.  Goldman,  47 
La.  Ann.  1463,  17  So.  881 ;  Lowden  v.  Robert- 
son, 40  La.  Ann.  825,  5  So.  405.  In  Ameri- 
can Furniture  Co.  v.  Grant-Jung  Furniture 
Co.,  50  La.  Ann.  931,  24  So.  182,  it  is  said 
that  where  a  person  engaged  in  selling  goods, 
merchandise,  and  wares  to  parties  in  retail 
business,  sells  them  on  credit,  there  is  an 
implied  consent  on  his  part  that  the  latter 
should  dispose  of  the  goods  purchased  in  the 
usual  and  regular  order  of  business, 

[III,  A] 


Formerly  in  Louisiana  a  disposal  of  prop- 
erty, even  in  course  of  business,  authorized 
a  sequestration.  Goldman  v.  Goldman,  47 
La.  Ann.  1463,  17  So.  881.  See  also  Lowden 
V.  Robertson,  40  La.  Ann.  825,  5  So.  405. 

40.  Sonia  Cotton  Oil  Co.  v.  The  Red  River, 
106  La.  42,  30  So.  303,  87  Am.  St.  Rep.  293; 
Royer's  Succession,  105  La.  281,  29  So.  511; 
Milne  v.  Amelung,  2  Mart.  (La.)  209;  Bled- 
soe V.  Palmer,  (Tex.  Civ.  App.  1904)  81 
S.  W.  97.  Compare  Catlett  v.  Heffner,  23 
La.  Ann.  577. 

Non-delivery  by  carrier. — Where,  after  the 
arrival  of  a  steamboat  at  the  landing  at 
which  delivery  was  to  be  made,  the  consignee 
insists  on  the  unloading  of  the  goods  on  the 
levee,  and  the  captain,  persisting  in  unload- 
ing them  on  the  bar,  orders  the  return  of 
those  that  have  been  landed,  and  the  boat 
leaves  the  landing  and  apparently  proceeds 
on  its  way  to  another  market  with  the  goods, 
there  is  ground  for  a  sequestration.  Sonia 
Cotton  Oil  Co.  V.  The  Red  River,  106  La.  42, 
30  So.  303,  87  Am.  St.  Rep.  293. 

41.  Debaillon  v.  Ponsony,  5  Mart.  N.  S. 
(La.)  42;  Johnson  V.  Brandt,  10  Mart.  (La.) 
638. 

Intention  to  remove  property  out  of  the 
parish  is  insufficient;  there  must  be  inten- 
tion to  remove  it  out  of  the  state.  Debail- 
lon V.  Ponsony,  5  Mart.  N.  S.  (La.)  42. 
Compare  Segur  v.  Sorel,  11  La.  439. 

42.  Pierce  v.  Sturdivant,  108  La.  558,  32 
So.  530;  Duncan  v.  Wise,  39  La.  Ann.  74,  6 
So.  13,  holding  that  the  matter  to  be  con- 
sidered is  not  what  the  debtor  really  intended 
to  do,  but  whether  he  was  doing  and  saying 
that  from  which  his  creditor  might  appre- 
hend the  existence  of  an  intention  to  do  the 
hurtful  thing  that  a  sequestration  would  pre- 
vent. 

Removal  from  jurisdiction  of  court. — ^Where 
sequestration  of  movables  is  sought  an  intent 
to  remove  the  property  in  dispute  from  the 
jurisdiction  of  the  court  will  justify  the 
issuance  of  the  writ.  Carter  v.  Lewis,  15 
La.  Ann.  574;  Boatner  v.  Wade,  14  La.  Ann. 
695;  Anderson  v.  Stille,  12  La.  Ann.  669. 
Aliter  where  real  estate  subject  to  mortgage 
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E.  Fear  of  Removal,  Concealment,  or  Disposition  of  Property  — 
1.  In  General.  A  claimant  of  property  is  not  required  to  await  th,e  actual  com- 
mission b}^  defendant  of  such  acts  as  would  be  fatal  to  the  lien  or  ownership 
asserted,  but  may  obtain  a  sequestration  where  he  fears  that  defendant  will  remove 
the  property or  that  he  will  conceal  it  or  dispose  of  it  during  the  pendency 
of  the  suit.*' 

2.  Grounds  of  Fear.  Although  the  decisions  in  Louisiana,  where  the  question 
has  most  frequently  been  before  the  courts,  are  not  harmonious,  the  present  weight 
of  authority  seems  to  be  to  the  effect  that  while  the  affidavit  or  petition  for  seques- 
tration need  not  set  forth  the  grounds  for  the  apprehension  entertained  by  plain- 
tiff,*^ yet  in  case  of  contest,  as  on  motion  to  dissolve  the  sequestration,  plaintiff 
must  be  prepared  to  establish  affirmatively  the  existence  of  reasonable  grounds 
for  his  apprehension.*^  The  affidavit  will,  however,  be  prima  facie  evidence  of 
the  existence  of  the  apprehension  sworn  to,*^  and  it  is  the  apparent  rather  than 
the  actual  intention  of  the  debtor  that  is  important.*^ 

F.  Preservation  of  Property  in  Controversy  Pending  Litigation. 
Where  there  is  danger  that  the  property  claimed  by  both  plaintiff  and  defendant 
may  be  wasted  or  consumed,  or  impaired  in  value,  if  permitted  to  remain  in  the 
custody  of  defendant,  there  is  good  ground  for  the  issuance  of  a  writ  of  seques- 
tration;   and  it  is  in  cases  of  this  sort  that  the  court  may  most  properly  order. 


is  sought  to  be  sequestered.  Debaillon  v. 
Ponsony,  5  Mart.  N.  S.  (La.)  42. 

43.  Carter  v.  Lewis,  15  La.  Ann.  574;  Boat- 
ner  v.  Wade^  14  La.  Ann.  695 ;  Anderson  v. 
Stille,  12  La.  Ann.  669;  Wilson  v.  Church- 
man, 4  La.  Ann.  452;  Gardner  v.  Shipley, 
4  La.  Ann.  184;  Bres  v.  Booth,  1  La.  Ann. 
307;  Patterson  v.  Hall,  1  La.  Ann.  108; 
McFarlane  v.  Eichardson,  1  La.  Ann.  12; 
Fink  V.  Martin,  10  Rob.  (La.)  147;  Wil- 
liams V.  Duer,  14  La.  531 ;  Wooster  v.  Salz- 
man,  14  La.  98. 

44.  Pierce  v.  Sturdivant,  108  La.  558,  32 
So.  530;  Lowden  f.  Robertson,  40  La.  Ann. 
825,  5  So.  405;  Lannes  v.  Courege,  31  La. 
Ann.  74;  Daugherty  v.  Vance,  30  La.  Ann. 
1246;  Wilson  v.  Churchman,  4  La.  Ann,  452; 
Fink  V.  Martin,  10  Rob.  (La.)  147;  Dumon- 
teil  V.  Dubroqua,  1  Rob.  (La.)  531.  And 
see  cases  cited  passim,  this  article. 

A  stock-holder  may  sequester  its  property 
upon  the  dissolution  of  a  corporation  to 
prevent  its  disposition  to  his  prejudice.  Elt- 
ringham  v.  Clark,  49  La.  Ann.  340,  21  So. 
547. 

45.  See  cases  cited  supra,  notes  39  and  40, 
especially  Wilson  v.  Churchman,  4  La.  Ann. 
452,  holding  an  affidavit  insufficient  for  fail- 
ure to  allege  fear  that  property  would  be 
disposed  of  "  during  the  pendency  of  the 
suit." 

46.  See  infra,  V,  B,  3,  d,  (ii),  (b),  (2), 
(b). 

47.  Young  V.  Guess,  115  La.  230,  38  So. 
975;  Boimare  v.  St.  Geme,  113  La.  898,  37 
So.  770;  Pierce  -v.  Sturdivant,  108  La.  558, 
32  So.  530;  Vives  V.  Robertson,  52  La.  Ann. 
11,  26  So.  756;  American  Furniture  Co.  v. 
Grant- Jung  Furniture  Co.,  50  La.  Ann.  931, 
24  So.  182.  See  also  Johnston  v.  Johnston, 
13  La.  Ann.  581.  Compare  Lowden  'V.  Rob- 
ertson, 40  La.  Ann.  825,  5  So.  405. 

The  contrary  view. —  In  sequestration  of 
movable  property  based  on  a  vendor's  privi- 
[88] 


lege,  an  affidavit  to  the  debt,  to  the  privilege, 
and  to  the  fear  that  defendant  will  con- 
ceal, part  with,  or  dispose  of  the  same  in  his 
possession  during  the  pendency  of  the  suit 
is  sufficient,  and  affiant  need  not  prove  any 
other  grounds  of  fear  than  the  simple  facts 
that  he  has  a  privilege  and  that  it  lies  in  the 
power  of  defendant  to  defeat  or  destroy  it 
by  doing  some  of  the  acts  which  he  swears 
he  fears  he  may  do.  Lowden  v,  Robertson, 
40  La.  Ann.  825,  5  So.  405. 

Formerly  it  was  held  unnecessary  to  prove 
any  other  grounds  of  fear  than  the  facts 
that  plaintiff  had  a  privilege  and  that  it 
lay  in  the  power  of  defendant  to  defeat  or " 
destroy  it  by  doing  some  of  the  acts  which 
plaintiff  swore  he  feared  he  might  do.  See 
Lowden  v.  Robertson,  40  La.  Ann.  825,  5  So. 
405. 

48.  See  infra,  XI,  D. 

Property  purchased  with  the  identical 
money  stolen  by  the  purchaser  from  a  suc- 
cession belongs  to  the  succession  and  may  be 
sequestered  in  the  hands,  and  recovered  from 
the  possession,  of  the  purchaser  by  the  cura- 
tor of  the  succession.  Pirtle  r.  Price,  31 
La.  Ann.  357. 

49.  Pierce  v.  Sturdivant,  108  La.  558,  32 
So.  530;  Duncan  v.  Wise,  39  La.  Ann.  74, 
6  So.  13. 

Apparent  intent  of  debtor  considered. — 

Not  what  the  debtor  roally  intended  to  do. 
but  whether  he  was  doing  and  saying  that 
from  which  his  creditor  might  apprehend 
the  existence  of  an  intention  to  do  the  hurt- 
ful thing  that  a  sequestration  would  prevent, 
is  the  matter  to  ho  considered.  Duncan  r. 
Wise,  39  La.  Ann.  74,  6  So.  13. 

The  propinquity  of  the  property  to  the 
state  line  is  an  important  element  to  be  con- 
sidered in  determining  whether  the  fear  of 
removal  sworn  to  bv  plaintiff  is  reasonable. 
Duncan  r.  Wise,  39  La.  Ann.  74,  6  So.  13. 

50.  Pierce  r.  Sturdivant,  108  La.  558,  32 

[III,  F] 
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and  has  most  frequently  directed,  either  ex  proprio  motu,  or  at  the  suggestion  of 
one  of  the  claimants,  that  the  property  be  "judicially  sequestered''  without 
bond  and  remain  impounded  in  the  custody  of  the  court  until  a  final  determina- 
tion of  the  cause. 

IV.  ON  WHAT  DEMANDS  REMEDY  LIES. 

A.  In  General.  The  writ  of  sequestration  may  be  resorted  to,  as  the  cases 
cited  throughout  this  article  show,  in  actions  sounding  ex  delicto  as  well  as  those 
ex  contractu,  wherever  a  right  of  property  is  involved.^^  So  it  will  issue  in  a  suit 
to  foreclose  a  mortgage;  in  an  action  of  trespass  to  try  title;  in  a  suit  for  the 
recovery  from  a  husband  of  a  wife's  separate  property ;  in  an  action  to  recover 
money  stolen  from  a  succession,^^  or  to  have  a  guardian  removed  and  the  ward's 
property  restored,^'  or  for  a  partition,^^  or  for  rent.^^ 

B.  Immatured  Demands.  There  are  in  some  jurisdictions  express  statu- 
tory provisions  authorizing  the  issuance  of  a  sequestration  on  immatured  demands 
in  certain  cases. In  cases  other  than  those  thus  specifically  authorized  the 
extent  of  the  right  to  a  sequestration  is  doubtful,  the  authorities  being  few  and 
discordant. 

C.  Claims  and  Liens  Arising  Outside  State.  It  is  no  vaHd  objection  to 
the  issuance  of  a  sequestration  that  the  claim  or  the  lien  which  it  is  sought  to 
enforce  arose  outside  the  state, since  accepted  principles  of  conflict  of  laws,  or 
what  is  non-scientific  ally  known  as  the  "  comity  of  nations,"  as  well  as  provisions 
of  the  federal  constitution  in  certain  instances,  require  that  the  process  should 
be  available  in  such  cases  in  the  absence  of  strong  counter  reasons  of  pubhc  policy. 

V.  PROCEEDINGS  TO  PROCURE. 

A.  Proceedings  in  Equity.  The  original  writ  of  sequestration  in  chancery 
was  obtained  upon  motion  as  of  course,  upon  proper  representations  of  inability 


So.  530;  Benton's  'Succession,  106  La.  494, 
31  So.  123;  Carter  v.  Lewis,  15  La.  Ann. 
574;  Walsh  v.  Wells,  7  La.  337;  Adams  v. 
Lewis,  7  Mart.  N.  S.   (La.)  400. 

In  a  suit  of  trespass  to  try  title  a  writ  of 
sequestration  is  permitted  by  law  to  issue 
for  the  purpose  of  preventing  injury  to  the 
property,  its  waste,  or  to  prevent  the  con- 
version by  an  occupant  of  the  fruits  and 
revenues  of  the  property,  and  is  permitted 
for  no  other  purpose.  Finegan  v.  Read,  8 
Tex  Civ.  App.  33,  27  S.  W.  261. 

51.  See  in^ra,  Y,  B,  4,  a,  (ii). 

Where  cotton  remained  unpicked  for  more 
than  a  month  after  the  closing  of  the  season, 
and  the  rains  were  injuring  it  and  the  crop 
going  to  waste,  a  proceeding  by  sequestration 
was  justified.  Pierce  V.  Sturdivant,  108  La. 
558,  32  So.  530. 

"  Judicial  sequestration  "  in  Louisiana  is  a 
term  applied  to  a  mandate  ordering  the  sher- 
iff in  certain  cases  to  take  into  his  possession 
and  to  keep  a  thing  of  which  another  person 
has  the  possession  untii  after  the  decision  of 
a  suit,  in  order  that  it  be  delivered  to  him 
who  shall  be  adjudged  entitled  to  have  the 
property  or  possession  of  that  thing.  La. 
Code  Pr.  269  [quoted  in  Baldwin  v.  Black, 
119  U.  S.  643,  646,  647,  7  S.  Ct.  326,  30 
L.  ed.  530]. 

52.  Pirtle  v.  Price,  31  La.  Ann.  357 ;  Lyons 
V.  Andrews,  12  La.  Ann.  685 ;  Blum  v.  Gaines, 
57  Tex.  135 ;  and  cases  cited  passim-  this 
article. 
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53.  See  McLeod  Artesian  Well  Co.  V.  Craig, 
(Tex.  Civ.  App.  1897)  43  S.  W.  934. 

54.  Blum  V.  Gaines,  57  Tex.  135;  Finnigan 
V.  Read,  8  Tex.  Civ.  App.  33,  27  S.  W.  261. 

55.  Johnston  v.  Johnston,  13  La.  Ann.  581. 

56.  Pirtle  v.  Price,  31  La.  Ann.  357. 

57.  Lyons  v.  Andrews,  12  La.  Ann.  685. 

58.  Segur  v.  Sorel,  11  La.  439. 

59.  Hunter  Canal  Co.  v.  Robertson,  113 
La.  833,  37  So.  771,  holding  that  where  there 
has  been  an  imperfect  performance  of  a 
contract  for  the  irrigation  of  a  rice  crop, 
only  the  excess  of  the  rent  over  the  loss 
resulting  from  imperfect  performance  can 
serve  as  a  basis  for  sequestration. 

60.  In  Louisiana  mortgaged  property  may 
be  sequestered  before  the  maturity  of  the 
debt.  See  Catlett  v.  Heffner,  23  La.  Ann. 
577. 

61.  See  Egan  v.  Fush,  46  La.  Ann.  474,  15 

So.  539;  Barriere  V.  Feste,  9  La.  Ann.  535; 
Gardner  v.  Shipley,  4  La.  Ann.  184;  Neilson 
V.  Pool,  17  La.  209. 

Where  defendant's  alleged  insolvency  is 
prospective  only  and  non  constat  that  he  will 
not  pay  all  his  debts  as  they  fall  due,  an 
apprehension  that  he  may  not  do  so  is  no 
ground  for  a  sequestration  two  years  in  ad- 
vance of  maturity  of  plaintiff's  claim.  Bar- 
riere V.  Feste,  9  La.  Ann.  535. 

62.  Ohio  Ins.  Co.  v.  Edmondson,  5  La.  295, 
where  sequestration  issued  to  enforce  lien 
created  by  a  bottomry  bond  made  outside  the 
state. 
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to  find  the  delinquent  defendant  or  of  his  failure  to  comply  with  the  decree  of 
the  court.  The  details  of  the  procedure  are  discussed  in  the  earlier  works  on 
chancery  practice,  but  are  of  little  practical  importance  to-day.^*  The  modern 
proceedings  to  procure  a  writ  of  sequestration  in  equity  being  of  interest  chiefly 
in  connection  with  the  statutory  provisions  for  receiverships,  they  are  more 
appropriately  discussed  under  other  captions  in  this  work.^^  It  may  be  noted 
here,  however,  that  in  such  cases  the  writ  is  not  ordinarily  granted  upon  ex  "parte 
applications,^^  nor  until  the  return  of  an  execution  unsatisfied.^^ 

B.  Proceedings  Under  Statutes  to  Obtain  a  Conservatory  Writ  — 
1.  In  General.  The  observance  of  the  requisites  prescribed  by  law  is  in  the 
nature  of  a  condition  precedent,®^  and  failure  to  observe  them  cannot  be  aided 
by  the  proof  adduced  at  the  trial  on  the  merits  nor  even  by  admissions  of  fact 
contained  in  subsequent  pleadings. 

2.  Jurisdiction^^  and  Venue  —  a.  Jurisdiction  in  General.  Jurisdiction  must 
of  course  be  estabUshed  in  the  court  from  which  relief  by  way  of  sequestration  is 
sought;  and  to  this  end  it  must  be  shown  not  simply  that  the  court  had  the  right 
to  take  cognizance  of  the  subject-matter  involved  in  the  principal  demand,'^  but 
also  that  all  the  formal  requisites  in  this  proceeding  have  been  complied  with. 
Hence  limitation  of  a  court's  jurisdictionastotheamountof  the  principal  demand 
or  value  of  the  property  sequestered/^  or  as  to  the  nature  of  the  suit,^^  must  be 
observed,  and  the  necessary  affidavits  and  bonds  must  be  provided  in  order  that 
all  jurisdictional  elements  may  be  present.'* 


63.  See  Angell  &  A.  Corp.  §  670. 

64.  See  Daniell  Ch.  Pr.  §  471  et  seq., 
§  1050  et  seq.;  Hoffman  Ch.  Pr.  §  471. 

65.  See  Corpoeations,  10  Cyc.  1;  Receiv- 
ers, 34  Cyc.  46. 

66.  Cook  V.  Detroit,  etc.,  R.  Co.,  45  Mich. 
453,  18  N.  W.  74;  Devoe  v.  Ithaca,  etc.,  R. 
Co.,  5  Paige  (N.  Y.)  521. 

67.  See  Geery  v.  Geery,  63  N.  Y.  252 
[overruling  White  v.  Geraerdt,  1  Edw. 
(N.  Y.)  336];  Rodbourn  v.  Utica,  etc.,  R. 
Co.,  28  Hun  (N.  Y.)  369;  Loder  v.  New 
York,  etc.,  R.  Co.,  4  Hun  (N.  Y.)  22;  Reid 
V.  Northwestern  R.  Co.,  32  Pa.  St.  257  j 
Davelaar  v.  Blue  Mound  Inv.  Co.,  110  Wis. 
470,  86  N.  W.  185. 

Failure  of  sheriff  to  retain  execution  for 
sixty  days,  the  period  within  which  it  was 
made  returnable,  before  returning  it,  did  not 
invalidate  sequestration  proceedings  insti- 
tuted immediately  upon  the  return;  since 
the  sheriff  was  entitled  to  make  return  at 
any  time  after  he  was  satisfied  that  there 
was  no  property  on  which  the  execution 
could  be  properly  levied.  See  Davelaar  V. 
Blue  Mound  Inv.  Co.,  110  Wis.  470,  86  N.  W. 
185. 

68.  Wilson  v.  Churchman,  4  La.  Ann.  452. 

69.  Boimare  v.  St.  Geme,  113  La.  898,  37 
So.  869;  Wilson  v.  Churchman,  4  La.  Ann. 
452;  Debaillon  v.  Ponsony,  5  Mart.  N.  S. 
(La.)  42.  Compare  Royer's  Succession,  105 
La.  281,  29  So.  511;  Edwards  V.  Massey,  8 
N.  C.  359. 

70.  Jurisdiction  in  personam  or  in  rem  see 
supra,  I,  C,  2. 

71.  Overton  v.  Overton,  10  La.  466.  Com- 
pare Alabama  Bank  v.  Hozey,  2  Rob.  (La.) 
150. 

72.  See  Endel  v.  Norris,  (Tex.  Civ.  App. 
1900)  57  S.  W.  687.  See  also  Justices  of 
THE  Peace,  24  Cyc.  470  note  37. 


Presumption  of  jurisdiction. — ^Where  the 
record  does  not  show  that  the  property  upon 
which  defendant  sought  to  levy  a  sequestra- 
tion was  of  greater  value  than  the  juris- 
dictional limit,  it  will  be  presumed,  in  a 
suit  for  unauthorized  sequestration,  that  the 
court  had  jurisdiction;  neither  the  affidavit 
nor  the  return  of  the  officer  upon  the  writ 
being  determinative  of  the  value  of  the  prop- 
erty. Endel  v.  Norris,  (Tex.  Civ,  App. 
1900)  57  S.  W.  687.  And  where  process  is 
ordered  by  the  judge  of  an  adjoining  dis- 
trict, it  will  be  presumed  that  the  case  was 
one  of  those  in  which  he  is  authorized  to  act. 
Breed  v.  Repsher,  4  Mart.  (La.)  187. 

73.  Cordes  v.  Clarke,  1  Rob.  (La.)  271; 
Overton  v.  Overton,  10  La,  466,  both  cases 
involving  jurisdiction  of  the  old  Louisiana 
probate  court. 

The  inferior  judges  cannot  of  their  own 
accord  appoint  receivers  to  collect  or  keep 
funds  or  evidences  of  debt  the  subject  of 
litigation.  Such  appointments  can  be  made 
only  with  the  consent  of  all  parties  inter- 
ested. The  judge's  assent  adds  nothing  to 
the  powers  of  such  agents,  nor  can  he  im- 
pose on  them  restrictions  not  imposed  by 
their  principals.  U.  S.  V.  U.  S.  Bank,  11 
Rob.  (La.)  418;  Frazier  v.  Willcox,  4  Rob. 
(La.)  517. 

The  court  has  no  jurisdiction  to  order,  upon 
motion,  a  person  not  a  party  to  the  cause, 

to  pay  into  court  the  arrears  of  an  annuity 
granted  by  him  to  a  defendant  against  whom 
a  sequestration  has  issued  for  want  of  a 
sufficient  answer,  unless  the  grantor  has,  by 
his  conduct,  waived  the  objection  to  the 
jurisdiction,  Johnson  r.  Chippindall,  2  Sim. 
55,  29  Rev.  Rep.  58,  2  Eng.  Ch.  55,  57  Eng. 
Reprint  711. 

74.  Lemann  r.  Truxillo,  32  La.  Ann. 
65. 

[V,  B,  2,  a] 
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b.  Jurisdiction  of  Federal  Courts.  Under  the  sections  of  the  Revised  Stat- 
utes giving  circuit  courts  of  the  United  States  power  to  issue  all  writs  necessary 
for  the  exercise  of  their  respective  jurisdictions,  and  to  adopt  rules  of  procedure, 
the  federal  courts  may,  in  appropriate  cases,  provide  for  the  issuance  of  writs  of 
sequestration  in  conformity  with  the  practice  of  the  respective  states.'^ 

e.  Venue.  The  proceedings  for  sequestration  must  apparently  everywhere  be 
instituted  either  in  the  county  where  defendant  resides,  or  in  the  county  where 
the  property  involved  is  situated. '^^  In  Texas  it  seems  that  the  suit  must  be 
brought  in  the  county  where  defendant  resides,  regardless  of  the  locu8  of  the 
property. 

3.  Affidavits  —  a.  Necessity  of  Affidavit.  In  order  to  obtain  a  writ  of 
sequestration,  as  in  order  to  obtain  a  writ  of  attachment  or  other  extraordinary 
order  permitting  the  seizing  before  final  judgment  of  property  in  the  possession 
of  defendant,  plaintiff  is  required  by  statutes  to  make  an  affidavit  setting  forth 
the  grounds  upon  which  he  claims  the  extraordinary  relief;  and  writs  issued  with- 
out this  essential  formality  having  been  complied  with  will  be  set  aside. 

b.  Accompanying"  Pleadings.  The  affidavit  required  by  statute  may  ordi- 
narily be  made  either  in  extenso  in  a  separate  document  or  by  verification,  under 
oath,  of  the  truth  of  matter  set  forth  in  the  petition  or  complaint. 


Supplemental  petitions  must  be  separately 
sworn  to. —  Supplemental  petitions  filed  in  a 
purely  sequestration  suit  claiming  additional 
sums  must  each  be  separately  sworn  to  and 
a  new  order  granted  and  a  new  seizure 
made  upon  each  of  them;  otherwise  the  court 
acquires  no  jurisdiction  of  the  demands  in 
such  petitions.  Lemann  f.  Truxillo,  32  La. 
Ann.  65.  Compare  Ohio  Ins.  Co.  V.  Edmond- 
son,  5  La.  295.  And  see  also  Egan  v.  Fush, 
46  La.  Ann.  474,  15  So.  539;  Gumbel  v.  Beer, 
36  La.  Ann.  484. 

Jurisdiction  of  lower  court  pending  appeal. 
—  A  sequestration  may  be  obtained  from  the 
court  of  the  first  instance  in  the  cases  in 
which  it  is  authorized  by  law,  although  the 
suit  be  pending  on  appeal  in  the  appellate 
court.  McFarlane  v.  Richardson,  1  La.  Ann. 
12;  Fink  V.  Martin,  10  Rob.  (La.)  147; 
Williams  v.  Duer,  14  La.  523.  See,  generally, 
Appeal  and  Error,  2  Cyc.  978. 

In  proceedings  for  receiverships. — ^Where 
plaintiff",  in  an  action  for  sequestration  against 
a  corporation,  alleged  the  recovery  of  a  judg- 
ment against  defendant  in  a  certain  city 
court,  the  proper  docketing  of  that  judgment, 
the  issuance  of  an  execution  thereon,  and  the 
return  of  the  same  unsatisfied,  it  presented, 
a  case  over  which  the  court  had  jurisdiction 
to  issue  sequestration  process  and  appoint  a 
receiver,  although  the  original  judgment  in 
the  city  court  may  not  have  been  valid. 
Hunting  v.  Blun,  143  N.  Y.  511,  38  N.  E. 
716.  See  also  Whittlesey  v.  Frantz,  74  N.  Y. 
456;  and,  generally,  Receivers,  34  Cyc.  46 
et  seq. 

75.  Steam  Stone-Cutter  Co.  v.  Sears,  9  Fed. 
8,  20  Blatchf.  194.  See  United  Sup.  Ct. 
Equity  Rules  7,  8;  and  supra,  I,  B,  4,  c. 

76.  See  Edwards  v.  Marin,  28  La.  Ann. 
567. 

In  Louisiana  before  1876  a  sequestration 
could  be  applied  for  only  in  the  parish 
where  defendant  was  domiciled.  See  Gay  v. 
Eaton,  27  La.  Ann.  166;  Guyol  V.  Duggan, 
26  La.  Ann.  529;  Bradley  v.  McCrea,  26  La. 
Ann.  380;  Bradley  v.  Woodruff,  26  La.  Ann. 
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299;  Peterson  1;.  Willard,  17  La.  Ann.  93.  By 
statute  in  1876,  it  was  provided  that  thence- 
forward defendant  might  be  cited  either  in 
the  parish  where  he  was  domiciled  or  on  the 
parish  where  the  property  was  situated.  See 
Edwards  iK  Marin,  28  La.  Ann.  567.  But 
where  the  suit  is  brought  in  the  parish  where 
the  property  is  found  the  jurisdiction  is 
quasi  in  rem  and  limited  to  the  property. 
See  Lemann  v.  Truxillo,  32  La.  Ann.  65. 
See  also  Spear  v.  Hagelberg,  16  La.  Ann.  8. 

77.  See  Tex.  Rev.  St.  S  1198. 

78.  See  Egan  f.  Fush,  46  La.  Ann.  474,  15 
So.  539;  McClendon  v.  Bennett,  16  La.  Ann. 
335;  Logan  v.  Hickman,  14  La.  Ann.  300; 
Sellick  V.  Kelly,  11  Rob.  (La.)  145;  De- 
baillon  v.  Ponsony,  5  Mart.  N.  S.  (La.) 
42;  Cheatham  v.  Riddle,  8  Tex.  162. 

79.  McClendon  v.  Bennett,  16  La.  Ann. 
335.    And  see  infra,  XI,  B,  1. 

Affidavit  for  four  plaintiffs  on  suit  by  six. 
—  The  court  should  quash  a  writ  of  seques- 
tration issued  on  an  affidavit  for  four  plain- 
tiffs when  the  suit  is  for  six  and  when 
plaintiffs  have  failed  to  properly  amend. 
White  V.  Simonton,  (Tex.  Civ.  App.  1902) 
67  S.  W.  1073 

Necessity  of  affidavit  to  supplemental  pe- 
tition.— ^Where  the  original  petition  for  a 
sequestration  is  dismissed  as  premature,  the 
seizure  made  under  it  cannot  be  validated 
by  a  supplemental  petition  unless  such  sup- 
plemental petition  be  sworn  to.  Egan  v. 
Fush,  46  La.  Ann.  474,  15  So.  539;  Gumbel 
V.  Beer,  36  La.  Ann.  484.  So  where  supple- 
mental petitions  claiming  additional  sums 
are  filed,  each  must  be  sworn  to.  Lemann 
V.  Truxillo,  32  La.  Ann.  65.  But  where  the 
original  petition,  not  praying  for  a  sequestra- 
tion, is  sworn  to,  a  supplemental  petition 
seeking  a  writ  of  sequestration  need  not 
be  accompanied  with  a  new  affidavit,  the 
supplemental  petition  containing  no  new 
facts,  but  referring  to  the  original  petition 
and  making  it  the  basis  of  the  demand.  Ohio 
Ins.  Co.  V.  Edmondson,  5  La.  295. 

80.  Lemann  v.  Truxillo,  32  La.  Ann.  65; 
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e.  Who  May  Make  —  (i)  In  General.  In  the  absence  of  special  circum- 
stances the  affidavit  must  be  made  by  plaintiff  in  person. 

(ii)  In  Absence  of  Plaintiff.  Where  plaintiff  is  not  present,  or  is 
physically  incapacitated,  the  affidavit  may  be  made  by  his  agent  or  attorney 
in  fact.^^  But  in  such  cases  it  must  appear  by  affidavit  or  other  evidence  that 
the  agency  is  special. 

d.  Form  and  Requisites  —  (i)  Statutory  Language.  It  is  always  suffi- 
cient to  recite  in  the  language  of  the  statute  the  grounds  upon  which  the  seques- 
tration is  sought ;  but  this  method  of  composing  the  affidavit  is  not  an  exclusive 
one,  nor  are  the  words  to  be  used  sacramental,  and  failure  to  adopt  the  statutory 
verbiage  is  not  fatal,  provided  the  allegations  are  otherwise  sufficient. 

(ii)  Specific  Requisites  —  (a)  Claim  or  Indebtedness.    The  affidavit  must 
contain  a  statement  of  some  specific  sum  as  being  due  from  defendant  to  plaintiff, 
both  in  order  that  the  necessity  for  sequestration  may  be  apparent  and  in  order 
that  defendant  may  have  an  opportunity  to  release  the  property  of  which  seques- 
tration is  sought  by  paying  the  claim. 

(b)  Giounds  —  (1)  In  General.  The  affidavit  should  in  all  cases  state  the 
grounds  upon  which  the  party  seeking  the  sequestration  claims  to  be  entitled 
to  it." 


Pirtle  V.  Price,  31  La.  Ann.  357;  Lannes  v. 
Courege,  31  La.  Ann.  74;  Wells  v.  St.  Dizier, 
9  La.  Ann.  119;  Ohio  Ins.  Co.  v.  Edmond- 
son,  5  La.  295;  Watts  v.  Overstreet,  78  Tex. 
571,  14  S.  W  704;  Bemis  v.  Wells,  10  Tex. 
Civ.  App  626,  31  S.  W.  827. 

81.  Hawley  v.  Tarbe,  14  La.  92,  holding 
that  where  plaintiff  is  present  and  no  proper 
cause  shown  for  his  not  making  affidavit,  his 
agent's  oath  is  not  sufficient.  See  also  Logan 
V.  Hickman,  14  La.  Ann.  300;  Stewart  v. 
Clark,  11  La  Ann.  319. 

Suit  for  wife's  paraphernal  property. —  In 
an  action  in  revendication  of  the  paraphernal 
property  of  the  wife  where  the  affidavit  to 
obtain  the  sequestration  was  made  by  the 
husband  and  he  alone  signed  the  bond,  the  se- 
questration was  properly  dissolved,  since  the 
property  having  been  under  the  wife's  admin- 
istration, the  real  plaintiff  is  the  wife  author- 
ized and  assisted  by  her  husband.  Goodin  v. 
Allen,  12  La  Ann.  448. 

82.  Allen  v.  Champlin,  32  La.  Ann.  511; 
Carter  v  Lewis,  15  La.  Ann.  574;  Stewart  v. 
Clark,  11  La.  Ann.  319;  Cahn  V.  Jaffray,  12 
Tex  Civ.  App.  324,  34  S.  W.  372. 

83.  Wallace  v.  Byrne,  17  La.  Ann.  8. 

An  authorization  by  plaintiff  to  his  agent 
to  get  possession  of  the  property,  in  a  letter 
wherein  he  instructed  the  agent  to  go  ahead, 
although  defendant  should  object  to  giving 
the  property  up,  cannot  be  presumed  to  mean 
that  the  agent  should  take  possession  by 
force  and  violence,  but,  on  the  contrary,  by 
process  of  law,  and  is  sufficient  therefore  to 
authorize  the  agent  to  make  the  affidavit  and 
execute  the  bond  in  order  to  obtain  the  writ 
of  sequestration.  Carter  v.  Lewis,  15  La. 
Ann.  574. 

Where  principal  undisclosed. — ^Where  a 
lease  was  made  by  plaintiffs  as  lessors  and 
agents  of  an  undisclosed  principal,  and  they 
brought  suit  in  their  own  names  and  by  vir- 
tue of  their  right  as  agents  for  th<>  owners, 
an  affidavit  and  bond  for  a  wa-it  of  sequestra- 
tion in  aid  of  the  suit  was  properly  made  by 


them.  Hunter  v.  Adone,  38  Tex.  Civ.  App. 
542,  86  S.  W.  622. 

84.  Wells  V.  St.  Dizier,  9  La.  Ann.  119. 

85.  Gumbel  v.  Beer,  36  La.  Ann.  484;  Wil- 
son 17.  Churchman,  4  La.  Ann.  452 ;  Dumonteil 
V.  Dubroqua,  1  Rob.  (La.)  531;  Segur  v. 
Sorel,  11  La.  439. 

An  affidavit  that  a  party  "  verily  believes," 
instead  of  that  he  "  fears,"  that  the  property 
will  be  removed  is  good.  Segur  v.  Sorel,  11 
La.  439. 

An  affidavit  that  defendant  intends  remov- 
ing property  out  of  the  parish  is  bad.  It 
should  be  "  out  of  the  state."  The  language 
of  the  statute  is  plain  and  if  the  truth  of 
the  case  had  permitted  the  assertion,  plaintiff 
could  easily  have  said  defendant  intended  to 
remove  the  property  out  of  the  state.  The 
presumption  therefore  is  that  the  facts  did 
not  authorize  such  an  allegation.  Debailloii 
V.  Ponsony,  5  Mart.  N.  S.  (La.)  42.  Compare 
Segur  V.  Sorel,  11  La.  439. 

The  necessity  for  the  writ  should  clearly 
appear  in  the  affidavit,  hence  a  mere  allega- 
tion of  fear  of  disposition  of  the  property  is 
insufficient  in  that  it  fails  to  show  appre- 
hension that  the  property  would  be  disposed 
of  or  removed  during  the  pendency  of  the 
suit.    Wilson  v.  Churchman,  4  La,  Ann.  452. 

86.  Gumbel  v.  Beer,  36  La.  Ann.  484;  John- 
ston V.  Cammack,  13  La.  Ann.  594;  Wilson  r. 
Churchman,  4  Lu.  Ann.  452,  holding  insuffi- 
cient an  allegation  that  plaintiff  had  sold  de- 
fendant "  about "  nine  hundred  barrels  of 
flour  at  five  dollars  and  fifty  cents  a  barrel. 
But  compare  Blanchard  r.  Luce,  19  La.  Ann. 
46. 

In  Texas  the  affidavit  should  state  the 
value  of  each  article  sought  to  be  sociuesteied 
in  order  that  there  may  be  a  predicate  for 
amount  of  release  bond.  See  Watts  r.  Over- 
street,  78  Tex.  571,  14  S.  W.  704. 

87.  Pasley  r.  IMcConnell,  37  La.  Ann.  552; 
Blanc  V.  Wallace,  26  La.  Ann.  492;  Copley 
/•.  Bonner,  7  La.  Ann.  578;  Wilson  r.  Church- 
man, 4  La.  Ann.  452 ;  Dobaillon  r.  Ponsony, 
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(2)  Necessity  of  Detailed  Statement  —  (a)  Where  Affidavit  Based  on 
Specific  Facts.  As  in  the  case  of  proceedings  to  procure  attachments,  where  the 
affidavit  purports  to  be  based  upon  specific  facts,  the  better  rule  requires  the 
statement  at  length  of  the  facts  which  are  relied  upon  to  satisfy  the  statutory 
provisions. 

(b)  Where  Affidavit  Based  on  Belief  or  Apprehension.  In  Louisiana,  where 
the  majority  of  decided  cases  on  this  branch  of  the  topic  have  arisen,  an  affidavit 
for  sequestration  may  proceed  upon  belief  and  apprehension,  and  it  is  not 
necessary  to  set  forth  the  facts  on  which  the  apprehension  is  founded, although 
the  fact  that  the  apprehension  exists  must  be  clearly  and  unequivocally  set  forth;  '^^ 
and  where  defendant  charges  the  untruthfulness  of  the  affidavit  upon  motion  to 
dissolve,  it  is,  under  the  later  decisions,  incumbent  upon  plaintiff  to  establish 
affirmatively  the  existence  of  grounds  upon  which  to  base  his  alleged  appre- 
hension.^^ In  other  jurisdictions  the  rule  is  different  owing  to  differences  in  the 
statutes  governing  the  issuance  of  the  writ.®^ 


5  Mart.  N.  S.  (La.)  42;  Cahn  v.  Jaifray,  12 
Tex.  Civ.  App.  324,  34  S.  W.  372;  Bullock  v. 
Traweek,  (Tex.  Civ.  App.  1892)  20  S.  W. 
724. 

An  affidavit  setting  forth  any  one  of  the 
grounds  upon  which  the  writ  is  authorized  to 
issue  is  sufficient.  Anderson  v.  Stille,  12  La. 
Ann.  669,  holding  it  sufficient  to  allege  a  fear 
that  defendant  will  send  the  property  out  of 
the  jurisdiction  of  the  court  without  also  al- 
leging fear  that  defendant  will  conceal,  part 
with,  or  dispose  of  the  property. 

Distinct  grounds  not  inconsistent. — ^An  affi- 
davit for  a  writ  of  sequestration  in  an  action 
for  possession  of  land,  which  avers  that 
plaintiff  fears  that  defendant  "  will  waste  and 
convert  to  his  own  use  the  fruits  produced  by 
the  same  during  the  pendency  of  this  suit," 
states  distinct  grounds,  which  are  not  incon- 
sistent, and  is  sufficient.  Duncan  v.  Jouett, 
(Tex.  Civ.  App.  1908)  111  S.  W.  981. 

88.  See  Edwards  i'.  Massey,  8  N.  C.  359, 
holding  that  where  sufficient  matter  is  stated, 
although  insufficiently  verified,  the  want  of 
sufficient  verification  may  be  supplied  by 
proofs  or  admissions.  Comjmre  Royer's  Suc- 
cession, 105  La.  281,  29  So.  511. 

The  circumstances  which  imperil  the  loss 
of  the  lien  should  be  shown  by  the  affidavit 
where  it  does  not  allege  fear  that  defendant 
will  conceal,  part  with,  or  dispose  of  the 
property  in  his  possession.  Gumbel  V.  Beer, 
36  La.  Ann.  484. 

An  allegation  that  defendant  is  taking  off 
his  crop,  in  the  petition,  accompanied  by  an 
affidavit  declaring  all  the  facts  in  the  petition 
to  be  true,  that  defendant  is  reputed  insolv- 
ent and  unable  to  pay  his  debts,  is  sufficient 
to  support  the  sequestration  of  his  crop. 
Neilson  v.  Pool,  17  La.  209.  See  also  Patter- 
son V.  Hall,  1  La.  Ann.  108. 

89.  American  Furniture  Co.  V.  Grant-Jung 
Furniture  Co.,  50  La.  Ann.  931,  24  So.  182; 
Hewitt  V.  Williams,  47  La.  Ann.  742,  17  So. 
269;  Lowden  v.  Robertson,  40  La.  Ann.  825, 
5  So.  405;  Carter  v.  Lewis,  15  La.  Ann.  574; 
Mabry  v.  Talley,  15  La.  Ann.  562;  Wells  v. 
St.  Dizier,  9  La.  Ann.  119;  Dumonteil  v. 
Dubroqua,  1  Rob.  (La.)  531.  See  also  Cahn 
V.  Jaifray,  12  Tex.  Civ.  App.  324,  34  S.  W. 
372. 
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The  early  rule  in  Louisiana  was  different. — 

See  Bres  v.  Booth,  1  La.  Ann.  307;  Wat- 
kinson  v.  Black,  14  La.  351;  Clark  v. 
Golver,  14  La.  266;  Walsh  v.  Wells,  7  La. 
337.  And  compare  Gumbel  v.  Beer,  36  La. 
Ann.  484. 

90.  Pasley  v.  McConnell,  37  La.  Ann.  552; 
Gumbel  v.  Beer,  36  La.  Ann.  484;  Blanc  v. 
Wallace,  26  La.  Ann.  492;  Wilson  v.  Church- 
man, 4  La.  Ann.  452  (holding  insufficient  an 
affidavit  alleging  that  defendant  will  dispose 
of  the  property  or  send  it  out  of  the  juris- 
diction, in  that  it  fails  to  show  apprehension 
that  the  property  will  be  disposed  of  or  re- 
moved during  the  pendency  of  the  suit  or  be- 
fore a  fieri  facias  could  issue)  ;  Sellick  v. 
Kelly,  11  Rob.  (La.)  145  (holding  that  it  is 
not  any  privilege  or  mortgage  which  the  cred- 
itor has  on  the  property  but  the  circum- 
stances which  cause  him  to  apprehend  that 
its  removal  may  deprive  him  of  his  recourse 
upon  it  that  gives  the  right  of  sequestration 
and  that  must  be  set  up  in  the  affidavit.  See 
also  Bullock  v.  Traweek,  (Tex.  Civ.  App. 
1892)  20  S.  W.  724. 

91.  Young  V.  Guess,  115  La.  230,  38  So. 
975;  Boimare  v.  St.  Geme,  113  La.  898,  37 
So.  869;  Pierce  v.  Sturdivant,  108  La.  558, 
32  So.  530;  Vives  v.  Robertson,  52  La.  Ann. 
11,  26  So.  756;  American  Furniture  Co.  v. 
Grant- Jung  Furniture  Co.,  50  La.  Ann.  931, 
24  So.  182.  But  compare  Lowden  v.  Robert- 
son, 40  La.  Ann.  825,  5  So.  405. 

Where  the  affidavit  is  made  by  an  agent, 
it  need  not  allege  that  "  plaintiff  "  fears  the 
removal  of  defendant's  property,  it  being  suf- 
ficient if  it  alleges  that  "  affiant  "  fears  the 
same.  Cahn  v.  Jaffray,  12  Tex.  Civ.  App. 
324,  34  So.  372,  holding  that  the  statute  con- 
templates that  the  fear  shall  exist  in  the 
mind  of  the  person  applying  for  the  issuance 
of  the  sequestration  by  making  the  affidavit. 

Writs  improperly  issued  cannot  be  aided  by 
proof  adduced  on  trial  nor  even  by  the  ad- 
missions of  fact  contained  in  the  subsequent 
proceedings.  Boimare  v,  St.  Geme,  113  La. 
898,  37  So.  869;  Wilson  v.  Churchman,  4  La. 
Ann.  452.  Compare  Royer's  Succession,  105 
La.  281,  29  So.  511;  Edwards  v.  Massey,  8 
N.  C.  359. 

92.  See  Edwards  v.  Massey,  8  N.  C.  359. 
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(3)  Disjunctive  or  Alternative  Allegations.  Affidavits  containing  alter- 
native statements  of  grounds  are  held  bad  in  some  jurisdictions,^^  unobjectionable 
in  others,®^  the  variance  in  the  decisions  not,  however,  being  due  to  any  suggestive 
differences  in  the  statutes.  The  cases  upholding  alternative  language  proceed 
upon  the  theory  that  it  is  not  always  possible  for  a  creditor  to  swear  positively 
as  to  his  debtor's  positive  intention,  which  may  be  changed  at  any  moment; 
while  the  authorities  opposed  argue  that  the  use  of  disjunctive  allegations  gives 
rise  to  confusion  and  uncertainty  as  to  the  actual  ground  relied  upon.^^ 

(c)  Allegation  of  Lien,  Privilege,  or  Ownership.  Since  the  writ  of  sequestra- 
tion, unlike  that  of  attachment,  issues  in  this  class  of  cases  only  in  behalf  of  peti- 
tioners who  assert  title  to  the  property  sought  to  be  taken  into  judicial  custody, 
or  a  lien  or  privilege  upon  it,  the  affidavit  for  the  writ  should  explicitly  aver  either 
ownership  in  plaintiff  or  a  lien  giving  a  special  property  right. 

(d)  Description  of  Property  and  Its  Location.  The  property  should  always  be 
described  with  sufficient  accuracy  to  enable  the  sheriff  to  identify  it  beyond  the 
chance  of  error  and  to  distinguish  it  from  property  of  a  like  kind.^^  The  neces- 
sity for  specific  allegations  of  one  sort  or  another  varies  with  the  statutes.  In 
Texas,  where  the  requirements  are  specially  minute,  the  affidavit  must  state 
separately  the  value  of  each  article  of  property  sought  to  be  sequestered/^  as  well 
as  the  county  in  which  it  is  to  be  found.^ 


93.  Wheeler  v.  Wheeler,  65  Tex.  573;  Dun- 
can V.  Jouett,  (Tex.  Civ.  App.  1908)  111 
S.  W.  981;  Clark  v.  Elmendorf,  (Tex.  Civ. 
App.  1904)  78  S.  W.  538.  Compare  Hurl- 
but  V.  Gainor,  45  Tex.  Civ.  App.  588,  103 
S.  W.  409,  holding  that  an  affidavit  stating 
plaintiff's  fear  that  defendant  will  make  use 
of  his  possession  to  convert  to  his  own  use 
the  fruits  "  or "  revenues  produced  by  the 
property  was  not  rendered  indefinite  or  un- 
certain by  the  use  of  the  word  "  or " ;  the 
words  "  fruits  and  revenues "  as  used  in 
the  sequestration  statute  being  synonymous. 

94.  Kuhn  v.  Embry,  35  La.  Ann.  488; 
Mabry  v.  Tally,  15  La.  Ann.  562 ;  Wells  v.  St. 
Dizier,  9  La.  Ann.  119. 

The  earlier  view  was  otherwise.  See  Hick- 
man V.  Flenniken,  12  La.  Ann.  268;  Ranald- 
son  V.  Hamilton,  5  La.  Ann.  203  [overruled 
in  Mabry  v.  Tally,  15  La.  Ann.  562].  And 
compare  Johnston  v.  Cammack,  13  La.  Ann. 
594. 

95.  Kuhn  v.  Embry,  35  La.  Ann.  488. 

96.  See  Clark  v.  Elmendorf,  (Tex.  Civ. 
App.  1904)  78  S.  W.  538. 

97.  Gumbel  v.  Beer,  36  La.  Ann.  484;  Baer 
V.  Kopfler,  19  La.  Ann.  194;  Hickman  v.  Flen- 
niken, 12  La.  Ann.  268;  Ranaldson  v.  Hamil- 
ton, 5  La.  Ann.  203.  See  also  Anderson  v. 
Stille,  12  La.  Ann.  669.  Compare  Daugherty 
V.  Vance,  30  La.  Ann.  12  i6. 

Reference  from  affidavit  to  petition. — 
Where  the  petition  recites  that  the  lumber 
claimed  is  tlie  property  of  plaintiffs,  defend- 
ants being  in  possession  without  any  title,  an 
affidavit  averring  a  fear  that  defendant  will 
dispose  of  "  the  property  claimed  in  the 
within  petition "  sufficiently  alleges  owner- 
ship.   Wells  V.  St.  Dizier,  9  La.  Ann.  119. 

98.  Mills  V.  Hackett,  65  Tex.  580;  Gravity 
Canal  Co.  v.  Sisk,  (Tex.  Civ.  App.  1906)  95 
S.  W.  724;  Clopton  v.  Goodbar,  (Tex.  Civ. 
App.  1900)  55  S.  W.  972;  Halbert  v,  San 
Saba  Springs  Land,  etc.,  Assoc.,  (Tex.  Civ. 


App.  1895)  34  S.  W.  636;  Huckins  v.  Kapf, 
(Tex.  €iv.  App.  1889)  14  S.  W.  1016. 
Sequestration    of    undivided    interest. — 

Where  the  affidavit  asks  for  the  sequestration 
of  an  undivided  one  fifth  of  a  crop  of  rice, 
it  is  defective  for  failure  to  identify,  since  the 
officer  had  no  authority  to  partition  the  prop- 
erty. Gravity  Canal  Co.  v.  Sisk,  (Tex,  Civ. 
App.  1906)  95  S.  W.  724. 

Where  sequestration  of  cattle  is  sought, 
it  is  ordinarily  sufficient  to  state  the  brands; 
it  would  be  impracticable  to  require  that 
each  sheep  be  described  by  age,  height,  color, 
and  other  peculiarities.  Halbert  v.  San  Saba 
Springs  Land,  etc..  Assoc.  (Tex.  Civ.  App. 
1895)  34  S.  W.  636.  See  also  Mills  v.  Hack- 
ett, 65  Tex.  580. 

The  jury  should  determine  what  is  a  sub- 
stantial misdescription.  Mills  v.  Hackett,  65 
Tex.  580. 

99.  McSpadden  v.  La.  Force,  (Tex.  Civ^ 
App.  1897)  39  S.  W.  163;  Morgan  Turner, 
4  Tex.  Civ.  App.  192,  23  S.  W.  284;  Huckins 
V.  Kapf,  (Tex.  Civ.  App.  1889)  14  S.  W. 
1016. 

Necessity  of  certainty  in  allegation. —  It 

is  not  sufficient  to  state  that  each  article  is 
worth  "  about  *'  a  designated  sum,  but  the  al- 
legation as  to  the  value  should  be  definite 
and  certain,  since  the  requirement  is  not  in- 
tended only  as  descriptive  of  the  property  but 
as  basis  for  amount  of  the  bond,  which  must 
be  double  the  sum  named  in  the  affidavit. 
Morgan  v.  Turner,  4  Tex.  Civ.  App.  192,  23 
S.  W.  284. 

The  value  is  sufficiently  stated  where  a 
debt  due  is  the  only  amount  mentioned  in 
the  affidavit  and  the  value  of  the  property  is 
alleged  to  be  the  amount  "  above  set  forth." 
McMillan  v.  Moon,  18  Tex.  Civ.  App.  227,  44 
S.  W.  414. 

1.  McSpadden  v.  La  Force,  (Tex.  Civ.  App. 
1897)  39  S.  W.  163;  Huckins  v.  Kapf,  (Tex. 
App.  1889)  14  S.  W.  1016. 
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(e)  Identification  of  Parties.  The  affidavit,  as  distinguished  from  the  petition, 
declaration,  or  complaint,  need  not  name  defendants  or  allege  the  property  to 
be  in  their  custody.^ 

4.  Bond  to  Procure  Sequestration  —  a.  Necessity  of  Bond  —  (i)  In  General. 
In  order  that  a  plaintiff  may  obtain  the  extraordinary  relief  of  a  writ  of  seques- 
tration whereby  defendant's  property  is  seized  before  judgment,  the  statutes 
generally  require  that  a  bond  be  given  to  indemnify  defendant  against  loss 
in  case  it  should  develop  that  the  application  was  improperly  made  and 
entertained.^ 

(ii)  J  UDiciAL  Seq  vest r a  TION  IN  Lo  uisiANA .  In  Louisiana  in  exceptional 
cases,  chiefly  those  where  the  ownership  of  real  property  is  in  dispute  and  one  of 
the  contending  parties  does  not  seem  to  have  a  more  apparent  right  to  the  pos- 
session than  the  other,*  the  judge  may,  either  ex  proprio  motu,  or  upon  the  sugges- 
tion of  one  of  the  parties,^  direct  that  the  property  in  controversy  be  taken  into 
custody  by  the  sheriff  pending  the  determination  of  the  suit,  without  requiring 
the  party  out  of  possession  to  furnish  an  indemnity  or  sequestration  bond.  This 
is  known  as  a  ^'judicial  sequestration,"  properly  speaking;  and  it  is  within  the 
discretion  of  the  judge  to  determine  from  the  pleadings  and  facts  of  the  particular 
case  whether  the  circumstances  require  it  to  be  permitted.^  The  circumstances 
required  for  granting  this  extraordinary  relief,  which  is  relief,  or  rather  protection, 
of  the  same  sort  as  that  afforded  by  the  appointment  of  receivers,^  are  unusual, 
especially  where  it  is  granted  at  the  request  of  the  party  who  is  to  be  dispensed 
from  giving  the  usual  bond.^ 

b.  Requisites  —  (i)  Form.  The  bond  should  read  substantially  as  the  law 
requires,  but  technical  objections  should  be  urged  in  limine  litis, ^  and  obvious 
and  meaningless  clerical  blunders  will  not  fatally  affect  the  validity  of  an  obliga- 
tion otherwise  sufficient. 


2.  Watts  V.  Overstreet,  78  Tex.  571,  14 
S.  W.  704;  Whitaker  v.  Sanders,  (Tex.  Civ. 
App.  1899)  52  S.  W.  638. 

3.  Pasley  r.  McConiiell,  36  La.  Ann.  703; 
Vestal  V.  Sallis,  24  La.  Ann.  153;  McClendon 
V.  Bennett,  16  La.  Ann.  335;  Logan  v.  Hick- 
man, 14  La.  Ann.  300;  White  v.  Pettijolin,  23 
N.  C.  52;  Boykin  v.  Rosenfield,  69  Tex.  115, 
9  S.  W.  318;  Nickell  v.  Carter,  23  Tex.  Civ. 
App.  570,  56  S.  W.  769;  Flynn  v.  Lynch,  1 
Tex.  App.  Civ.  Cas.  §  787.  And  see  cases 
cited  passim,  this  subheading. 

Where  the  property  is  in  the  hands  of  sev- 
eral individuals,  it  is  sufficient  to  make  one 
bond  for  double  the  value  of  all  the  property 
payable  to  all  defendants,  there  being  no 
statute  requiring  separate  bonds.  Boykin  v. 
Rosenfield,  69  Tex.  115,  9  S.  W.  318. 

4.  See  La.  Code  Pr.  §  274. 

5.  See  Allen  v.  Whetstone,  35  La.  Ann. 
846. 

6.  See  Jennings-Heywood  Oil  Syndicate  V. 
Houssiere-Latreille  Oil  Co.,  114  La.  573,  38 
So.  458;  State  y.  De  Baillon,  113  La.  572,  619, 
37  So.  481,  534;  Ramos  Lumber,  etc.,  Co.  V. 
Sanders,  112  La.  614,  36  So.  625;  State  v. 
Allen,  110  La.  853,  34  So.  804;  Benton's  Suc- 
cession, 106  La.  494,  31  So.  123,  59  L.  R.  A. 
135;  State  v.  Allen,  105  La.  167,  29  So.  719; 
Schwan  v.  Schwan,  52  La.  Ann.  1183,  27  So. 
678;  In  re  Grant,  etc..  Furniture  Co.,  51  La. 
Ann.  1254,  26  So.  97;  Eltringham  v.  Clarke, 
49  La.  Ann.  340,  21  So.  547;  Long  v.  Kee, 
44  La.  Ann.  309,  10  So.  854;  Carcagno's  Suc- 
cession, 43  La.  Ann.  1151,  10  So.  251;  Pasley 
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V.  McConnell,  36  La.  Ann.  703;  Allen  v. 
Whetstone,  35  La.  Ann.  846;  Walker's  Suc- 
cession, 32  La.  Ann.  321;  Young  v.  Magazine 
St.  R.  Co.,  24  La.  Ann.  40;  State  v.  Judge 
Orleans  Parish  Eighth  Dist.  Ct.,  22  La.  Ann. 
581.  See  also  Alabama  Bank  v.  Hozey,  2 
Rob.  (La.)  150;  Harrod  v.  Paxton,  11  Mart. 
(La.)  549. 

"  Judicial  sequestration  "  defined  see  supra, 
1394  note  51. 

7.  See  Eltringham  V.  Clarke,  49  La.  Ann. 
340,  21  So.  547,  whence  the  language  of  the 
text  is  taken. 

8.  See  Pasley  v.  McConnell,  36  La.  Ann. 
703. 

The  appointment  of  a  judicial  sequestrator 
is  not  warranted  where  defendants  enter  into 
bond  to  secure  their  adversaries  against  any 
loss  or  damage  that  might  result  from  their 
retaining  possession  of  the  street  railway  in 
controversy  during  the  pendency  of  the  suit. 
The  preservation  and  safe-keeping  of  the 
property  being  provided  for,  the  appointment 
of  keeper  was  unnecessary  and  productive  of 
unnecessary  costs.  Young  v.  Magazine  St.  R. 
Co.,  24  La.  Ann.  40. 

9.  Vestal  v.  Sallis,  24  La.  Ann.  153,  hold- 
ing objection  too  late  after  release  bond 
given  and  suit  tried. 

10.  Johnson  v.  Imboden,  7  La.  Ann.  110; 
Hurlbut  V.  Gainor,  45  Tex.  Civ.  App.  588,  103 
S.  W.  409.  But  compare  McLeod  Artesian 
Well  Co.  17.  Craig,  (Tex.  Civ.  App.  1897)  43 
S.  W.  934,  holding  that  a  bond  conditioned 
that  plaintifl",  a  woman,  would  pay  to  de- 
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(ii)  Amount.  The  amount  of  the  bond  is  either  fixed  by  statute  at  a  figure 
bearing  a  stated  relation  to  the  value  of  the  property  sought  to  be  sequestered 
or  is  left  to  be  determined  by  the  court.^^  Where  the  amount  should  be  fixed  by 
the  judge,  failure  to  apply  to  him  will  not  invalidate  the  bond  if  the  sum  for 
which  it  is  taken  be  sufficiently  large,  at  least  not  so  as  to  relieve  plaintiff  of  liability 
thereon.^^ 

(ill)  Execution  —  (a)  In  General  —  (1)  By  Plaintiff.  The  statutes  usu- 
ally require  plaintiff  to  be  the  principal  obligor. 

(2)  By  Agent  or  Attorney.  As  with  affidavits,  a  properly  authorized  agent 
may  make  bond  in  behalf  of  his  principal  in  the  absence  or  incapacity  of  the  latter. 

(b)  By  Sureties  —  (1)  Who  May  Be  —  (a)  Non-Residents.  It  is  commonly 
required  that  the  surety  on  a  sequestration  bond  must  reside  within  the  juris- 
diction of  the  court  or  within  the  state,  an  undertaking  by  non-residents  being 
insufficient.^^ 

(b)  Corporations.  Surety  companies  may  be  sureties  on  sequestration  bonds 
where  they  do  business  in  the  state;  but  it  is  not  necessary  to  state  in  the  bond 
that  the  company  going  surety  is  authorized  to  do  business  in  the  state.^^ 

(2)  Sufficiency  of  Sureties.  As  in  the  case  of  bonds  for  attachment  and 
the  like,  the  number  of  sureties  should  correspond  with  the  statutory  provisions/^ 
and  their  responsibility  should  be  established  in  case  of  attack;  but  the  fact  that 
a  surety  on  a  sequestration  bond  is  the  principal  obligor  on  a  bond  of  administra- 
tion for  a  large  amount  is  no  proof  of  insolvency .^"^ 

(iv)  Attestation.  A  sequestration  bond  need  not  ordinarily  be  executed 
before  the  clerk  of  court  in  which  the  action  is  pending  or  any  other  public  officer,-^ 


fendants  all  such  charges  and  damages  as 
may  be  adjudged  against  "  them  "  is  defective. 

Bond  should  be  identified  with  suit. — Plain- 
tiff obtained  a  writ  of  sequestration  on  a 
bond  paj^able  to  certain  named  parties,  who 
were  not  described  as  defendants,  although 
they  were  in  fact  such.  The  condition  of  the 
bond  recited  that  plaintiff  should  pay  defend- 
ants, but  did  not  state  who  defendants  were. 
The  title  of  the  suit  was  defectively  stated 
in  the  margin.  It  was  held  that  the  bond 
was  fatally  defective  as  not  identified  with 
the  suit  or  correctly  describing  the  parties  to 
the  suit.  See  Rohrbough  v.  Leopold,  68  Tex. 
254,  4  S.  W.  460. 

Effect  of  misspelling  plaintiff's  name. — 
bond  correctly  stating  name  of  plaintiff,  the 
principal  obligor  in  the  beginning,  and  cor- 
rectly signed  by  him,  is  not  invalidated  by  a 
misspelling  in  that  portion  of  the  bond  stat- 
ing its  condition.  Hurlbut  V.  Gainor,  45 
Tex.  Civ.  App.  588,  103  S.  W.  409. 

11.  See  Boykin  v.  Rosenfield,  69  Tex.  115, 
9  S.  W.  318;  Flynn  v.  Lynch,  1  Tex.  App.  Civ. 
Cas.  §  787. 

12.  Lemann  v.  Truxillo,  32  La.  Ann.  65; 
Vawter  v.  Morgan,  6  Mart.  N.  S.  (La.)  46. 

13.  Vawter  v.  Morgan,  6  Mart.  K  S.  (La.) 
46. 

14.  Goodin  v.  Allen,  12  La.  Ann.  448  (hold- 
ing that  where  wife  sues  in  revendication  of 
her  paraphernal  property,  a  bond  signed  by 
the  husband  alone  is  insufficient,  since  the 
real  plaintiff  is  the  wife,  authorized  and  as- 
sisted by  her  husband,  and  defendant  has  a 
right  to  indemnity  from  the  wife  against  the 
effects  of  wrongful  sequestration)  ;  Hurlbut 
V.  Gainor,  45  Tex.  Civ.  App.  588,  103  S.  W. 
409. 


15.  Allen  Champlin,  32  La.  Ann.  511; 
Stewart  v.  Clark,  11  La.  Ann.  319.  And  see 
supra,  V,  B,  3,  c,  ( ii ) .  For  related  author- 
ities see  Attachment,  4  Cyc.  534. 

Where  principal  undisclosed. — Where  a 
lease  was  made  by  plaintiffs  for  undisclosed 
principals  and  they  sued  on  the  same  in  their 
own  name  by  virtue  of  their  right  as  agents, 
the  bond  was  properly  made  by  them.  Hun- 
ter V.  Adone,  38  Tex.  Civ.  App.  542,  86  S.  W. 
622. 

16.  Foxworth  v.  Burckhalter,  3  La.  Ann. 
365;  Bres  v.  Booth,  1  La.  Ann.  307;  Gossett 
V.  Cashell,  14  La.  245;  Clopton  v.  Goodbar, 
(Tex.  Civ.  App.  1900)  55  S.  W.  972.  See 
also  Attachment,  4  Cyc.  535. 

17.  See  Clopton  v.  Goodbar,  (Tex.  Civ. 
App.  1900)  55  S.  W.  972. 

18.  Clopton  f.  Goodbar,  (Tex.  Civ.  App. 
1900)  55  S.  W.  972,  holding  that  if  defend- 
ant wishes  to  attack  the  sufficiency  of  the 
bond  on  the  ground  that  surety  company  is 
not  authorized  to  do  business  in  the  state, 
he  should  allege  and  prove  the  lack  of  au- 
thority. 

19.  Dean  v.  Boyd,  86  INIiss.  204,  38  So. 
297;  Mitchell  v.  Bloom,  91  Tox.  634,  45  S.  W. 
558,  writ  quashed  because  only  one  surety  on 
bond,  statute  requiring  two. 

20.  Blanchard  r.  Luce,  19  La.  Ann.  46. 

Surety  approved  subsequently  found  in- 
sufficient.—  The  fact  tliat  a  surety  onco  ap- 
proved by  the  judge  is  snbsoquoiitly  ascer- 
tained not  to  be  worth  the  amount  of  the 
bond  will  not  render  plainfilf  liable  for  dam- 
ages where  the  sequestration  otherwise  legally 
issued.    Isaacson  r.  Wall,  22  La.  Ann.  243. 

21.  Foxworth  V.  Burckhalter,  3  La.  Ann. 
365. 
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in  order. that  it  may  have  the  effect  of  and  operate  as  a  vaUd  sequestration  bond; 
nor  is  a  seal  necessary .^^ 

e.  Amendment  and  Substitution.  The  extent  of  the  right  to  amend  a  bond 
originally  insufficient  is  very  doubtful,  although  few  cases  have  apparently  arisen  .^^ 
Where,  however,  a  surety  originally  resident  moves  out  of  the  jurisdiction  of  the 
court,  a  new  bond  with  a  resident  surety  may  be  substituted.^* 

VI.  The  Writ. 

A.  Necessity  of  Writ.  A  writ  of  sequestration  is  the  process  under,  and 
by  virtue  of  which,  the  property  in  controversy  is  seized.  Hence  there  can  be 
no  sequestration  without  a  writ;  and  where  the  original  writ  is  invalid  because 
of  the  judge's  omission  to  fix  the  amount  of  the  sequestration  bond,  a  new  writ 
must  issue  under  a  supplemental  order.^-^ 

B.  Form  and  Requisites  —  l.  Statement  of  Amount  of  Debt.  A  statement 
in  a  writ  of  sequestration  of  the  amount  of  the  debt  sued  on  is  mere  surplusage, 
and  a  variance  between  the  amount  so  stated  and  that  stated  in  the  petition  and 
affidavit  does  not  invalidate  the  writ.^^ 

2.  Description  of  Property.  The  property  to  be  seized  should  be  described 
as  in  the  petition,,  and  with  sufficient  certainty  to  make  it  impossible  for  the  sheriff 
to  seize  in  error  any  property  other  than  that  property  liable  to  the  sequestration.^^ 
Hence  it  is  commonly  required  that  it  should  state  the  location  of  the  property .^^ 

3.  Statement  of  Ground  of  Sequestration.  In  jurisdictions  where  the  statu- 
tory form  of  writ  states  the  ground  of  the  sequestration,  it  is  held  that  a  state- 
ment in  the  alternative  will  not  invalidate  the  process.^^ 

4.  Amendment  of  Writ.  Whether  clerical  errors  in  the  writ  may  be  amended 
by  the  petition  will  depend  upon  the  law  in  the  particular  jurisdiction  where  the 
question  arises,  there  being  no  general  rule.^^ 


22.  Tompkins  v.  Toland,  46  Tex.  584. 

23.  See  Bres  f.  Booth,  1  La.  Ann.  307; 
Gossett  V.  Cashell,  14  La.  245  (refusing 
amendment  where  surety  non-resident)  ;  Dean 
V.  Boyd,  86  Miss.  204,  38  So.  297  (permitting 
amendment).  Discussion  of  the  point  in  at- 
tachment cases  see  Attachment^  4  Cyc.  538 
et  seq. 

Where  the  judge  omits  to  fix  the  amount 

of  the  bond  in  his  order  granting  the  seques- 
tration, the  writ  cannot  be  validated  by  a 
subsequent  order  fixing  the  amount,  A  new 
writ  must  issue  under  the  supplemental 
order  fixing  the  amount  of  the  bond.  Lemann 
V.  Truxillo,  32  La.  Ann.  65. 

24.  Foxworth  v.  Burckhalter,  3  La.  Ann. 
365.  Compare  Gossett  v.  Cashell,  14  La.  245, 
where  surety  originally  non-resident. 

25.  Lemann  v.  Truxillo,  32  La.  Ann.  65, 
holding  that  the  writ  cannot  be  validated  by 
a  subsequent  order  fixing  the  amount. 

The  validity  of  writs  issued  in  equity  and 
the  regularity  of  their  execution  are  to  be 
judged  of  exclusively  by  the  court  of  chan- 
cery.   Peck  V.  Crane,  25  Vt.  146. 

26.  Watts  V.  Overstreet,  78  Tex.  571,  14 
S.  W.  704. 

27.  Mitchell  v.  Bloom,  91  Tex.  634,  45 
S.  W.  558 ;  Boykin  v.  Rosenfield,  69  Tex.  Ill5, 
9  S.  W.  318;  Woessner  v.  Fly,  63  Tex.  198; 
Halbert  v.  San  Saba  Springs  Land,  etc.. 
Assoc.,  (Tex.  Civ.  App.  1895)  34  S.  W.  636. 

28.  Mitchell  v.  Bloom,  91  Tex.  634,  45 
S.  W.  558. 


The  variance  is  fatal  where  the  petition 

describes  the  property  as  "  one  thousand  six 
hundred  and  forty-six  head  of  sheep,  known 
as  the  Du  Bose  sheep,"  and  the  writ  required 
the  seizure  of  the  "  Du  Bose  flock  of  sheep, 
computed  to  number  two  thousand  four  hun- 
dred head."  Woessner  v.  Fly,  63  Tex. 
198. 

Impracticable  description  not  required. — A 

description  of  logs  giving  their  brand,  aver- 
age length,  diameter,  quantity,  and  value  is 
sufficient.  Boykin  v.  Rosenfield,  69  Tex.  115, 
9  S.  W.  318. 

"Writ  quashed  for  variance. — ^Where  the  pe- 
tition described  and  claimed  the  property 
sequestered  as  the  separate  property  of  the 
wife,  but  in  the  writ  it  was  described  as  the 
property  of  husband  and  wife,  the  writ  was 
properly  quashed.  Porter  v.  Miller,  7  Tex. 
468. 

29.  Meador  v.  State,  44  Tex.  Or.  468,  72 
S.  W.  186. 

30.  See  cases  cited  infra,  this  note. 

In  Texas  the  amendment  will  be  permitted. 

See  Porter  v.  Miller,  7  Tex.  468,  where  there 
was  a  variance  in  the  description. 

In  Louisiana  it  is  held  that  a  writ  origi- 
nally invalid  because  the  order  for  sequestra- 
tion did  not  fix  the  amount  of  the  bond  can- 
not be  validated  by  a  subsequent  order. 
Lemann  v.  Truxillo,  32  La.  Ann.  65. 

Dating  the  writ  nunc  pro  tunc  see  Whitaker 
V.  Sanders,  (Tex.  Civ.  App.  1899)  52  S.  W. 
638. 
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VII.  PROPERTY  SUBJECT  TO  SEQUESTRATION. 

A.  Realty.  Real  estate  may  be  sequestered  when  the  title  is  in  dispute,  or 
in  a  suit  to  foreclose  a  mortgage,  provided  the  requisite  danger  or  fear  of  waste 
or  dissipation  of  revenues  exists.^^ 

B.  Crops  and  Timber.  Growing  crops  or  trees  may  be  seized  where  they 
are  subject  to  conflicting  claims  of  ownership,  lien,  or  privilege,  and  there  is  fear 
of  their  removal  or  fraudulent  disposition.^^ 

C.  Personalty  —  l.  In  General.  All  kinds  of  tangible  personal  property  are 
unquestionably  subject  to  sequestration  in  appropriate  cases.^^ 

2.  Perishable  Property.  The  perishable  nature  of  property  is  no  reason  why 
it  should  not  be  sequestered  and  the  proceeds  deposited  in  court.^^ 

3.  Choses  in  Action  —  a.  In  General.  The  early  authorities  are  not  entirely 
in  accord  as  to  whether  choses  in  action  may  be  reached  upon  a  writ  of  seques- 
tration issuing  out  of  chancery  as  process  for  contempt,  but  the  weight  of  authority 
favors  the  position  that  they  may  be  sequestered,^^  at  least  where  the  party  in 
whose  hands  the  chose  is  admits  the  debt  to  be  due  and  is  wilhng  to  pay  the  same 
over  under  the  order  of  the  court.^® 

b.  Stock  Certificates.  Shares  of  stock  in  corporations  to  which  adverse  claims 
of  ownership  are  asserted  have  been  held  subject  to  sequestration  pending 
litigation.^' 

c.  Promissory  Notes.  Promissory  notes  are  subject  to  sequestration,^^  and 
pending  the  sequestration  proceedings  no  suit  can  be  instituted  thereon.^*^ 

D.  Property  Held  Jointly;  Partnership  Property.  Property  held 
jointly,  as  in  partnership,  is  properly  sequestered  at  the  suit  of  one  of  those  jointly 
interested  against  the  others.^^  The  whole  property  must  be  seized  since  it  is 
manifestly  impossible  to  seize  the  undivided  half ."^^ 


31.  See  Ramos  Lumber,  etc.,  Co.  v.  Sanders, 
112  La.  614,  36  So.  625;  Pasley  v.  McConnell, 
36  La.  Ann.  703;  Williams  v.  Duer,  14  La. 
531;  Blum  v.  Gaines,  57  Tex.  135. 

32.  See  Pharr  v.  Shadel,  115  La.  92,  38 
So.  914;  Gardner  v.  Shipley,  4  La.  Ann.  184; 
Neilson  v.  Pool,  17  La.  209. 

33.  See  Wooster  v.  Salzman,  14  La.  98; 
and  cases  cited  in  following  notes. 

Slaves  were  formerly  subject  to  sequestra- 
tion. See  Gibson  v.  White,  4  La.  Ann.  14; 
Rodriguez  v.  Vassant^  11  La.  165. 

34.  Segur  v,  Sorel,  11  La.  439. 

35.  See  Grew  v.  Breed,  12  Mete.  (Mass.) 
363,  46  Am.  Dec.  687;  Hosack  v.  Rogers,  11 
Paige  (N.  Y.)  603;  White  v.  Geraerdt,  1 
Edw.  (N.  Y.)  336;  Wilson  v.  Metcalfe,  1 
Beav.  263,  3  Jur.  601,  8  L.  J.  Ch.  331,  17 
Eng.  Ch.  263,  48  Eng.  Reprint  941;  Franck- 
lyn  V.  Colhoun,  3  Swanst.  276,  36  Eng.  Re- 
print 860.  Compare  1  Barb.  Ch.  Pr.  71; 
Daniell  Ch.  Pr.  §  1052. 

36.  See  Keighler  v.  Ward,  8  Md.  254  {hold- 
ing that  choses  in  action  are  not  subject  to 
sequestration  and  that  the  court  will  not  in 
the  sequestration  proceedings  inquire  into  the 
validity  of  the  claim  of  the  third  party)  ; 
Keighler  v.  Nicholson,  4  Md.  Ch.  86.  See, 
generally.  Garnishment,  20  Cyc.  969. 

The  books  and  papers  of  a  corporation  may 
be  sequestered,  so  far  at  least  as  they  con- 
tain information  or  give  title  to  property 
which  has  been  sequestered.  Lowten  v.  Col- 
chester, 2  Meriv.  395,  16  Rev.  Rep.  187,  b5 
Eng.  Reprint  991. 


37.  See  Ansley  v.  Stuart,  119  La.  1,  43 
So.  892 ;  State  V.  Judge  Orleans  Parish 
Eighth  Dist.  Ct.,  22  La.  Ann.  260. 

Estates  for  life  may  be  sequestered  under 
Pennsylvania  statutes  upon  the  application 
of  a  lien  creditor  wherever  such  estates  have 
been  taken  in  execution,  and  their  rents  and 
profits  applied  to  the  payment  of  the  lienor. 
See  In  re  Lewis,  170  Pa.  St.  376,  32  Atl. 
1046;  Holliday  v.  Bruner,  153  Pa.  St.  262, 
25  Atl.  1128;  Gordon  i;.  Inghram,  32  Pa.  St. 
214,  1  Grant  152;  Pentland  v.  Kelly,  6 
Watts  &  S.  483.  The  distribution  of  rents 
and  profits  among  lien  creditors  must  be  ac- 
cording to  the  priority  of  liens  at  the  time 
the  fund  is  raised  by  the  sequestrator,  not 
at  the  time  of  his  appointment.  Holliday  v. 
Bruner,  supra.  And  the  statute  does  not 
apply  where  before  proceeding  in  execution 
the  life-tenant  makes  an  assignment  for  cred- 
itors of  the  life-estate.  In  re  Lewis,  supra. 
See  Estates,  16  Cyc.  644. 

38.  Lannes  v.  Courege^  31  La.  Ann.  74; 
Horne  v.  Belcher,  11  La.  Ann.  321. 

39.  Horne  v.  Belcher,  11  La.  Ann.  321. 

40.  Boimare  v.  St.  Geme,  113  La.  898,  37 
So.  869 ;  Blanchard  -v.  Luce,  19  Lii.  Ann.  46 ; 
Segur  V.  Sorel,  11  La.  439.  See  Partner- 
ship, 30  Cyc.  726. 

41.  Blanchard  P.  Luce,  19  La.  Ann.  40; 
Segur  V.  Sorel,  11  La.  439.  Sec  .Martol  r. 
Jennings-Heywood  Oil  Syndicate,  115  La.  451, 
39  So.  441.  Compare  State  /•.  Judge  Iber- 
ville Dist.  Ct.,  38  La.  Ann.  49,  whore  the  se- 
questration was  of  partnership  property. 
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E.  Property  in  Custody  of  Law.  Property  in  the  custody  of  the  law,  as 
property  in  the  hands  of  a  receiver  appointed  by  a  court  of  justice,*^  or  already 
seized  by  process  from  another  court is  not  subject  to  sequestration. 

VIII.  Levy  and  Return  of  Writ. 

A.  In  GeneraL  The  writ  of  attachment,  like  other  legal  processes,  should 
be  levied  by  the  sheriff.**  It  is  his  business  to  find  and  seize  the  property,  the 
writ  not  commanding  defendant  to  do  anything  in  aid  of  a  contemplated  seizure,*' 
who  is  justified  in  using  such  force  as  may  be  necessary  for  the  purpose.*^ 

B.  Constructive  Levy.  Where  the  sheriff  already  has  in  his  custody  under 
a  writ  property  sought  to  be  sequestered,  he  need  not  actually  seize  it  again  under 
a  subsequent  writ,  since  his  having  the  second  writ  in  his  hands  constitutes  an 
effective  constructive  levy.*^ 

C.  Return.  The  sheriff's  return  should  describe  the  property  seized  sub- 
stantially as  in  the  writ,*^  but  it  need  not  be  certified.*^ 

IX.  CUSTODY  AND  DISPOSITION  OF  PROPERTY. 
A.  In  GeneraL    Pending  the  determination  of  the  sequestration  proceed- 
ings the  property  sequestered  is  in  the  custody  of  the  court    and  is  properly 
in  the  hands  of  the  sheriff  or  other  officer  of  the  court  whence  the  process  issued ; 


42.  Harrison  v.  Waterberry,  (Tex.  1894) 
27  S.  W.  109  {reversing  (Civ.  App.  1894)  27 
S.  W.  430]. 

43.  Twitty  f.  Clarke,  14  La.  Ann.  503. 

Property  seized  by  landlord  in  suit  in  mu- 
nicipal court  cannot  be  taken  from  the  con- 
stable by  a  sequestration  issued  by  the  dis- 
trict court.  Twitty  v.  Clarke,  14  La.  Ann. 
503. 

Property  attached  and  released  on  claim- 
ant's bond  is  not  in  custodia  legis  so  as  to  be 
exempt  from  sequestration,  although  the  at- 
tachment suit  is  still  pending.  Brown  Mfg. 
Co.  V.  Watson,  3  Tex.  App.  Cir.  Cas.  §  329. 

The  pendency  of  suit  on  notes  filed  in  court 
will  not  prevent  plaintiff  who  has  a  right  to 
their  possession  from  sequestering  them. 
Lannes  v.  Courege,  31  La.  Ann.  74. 

44.  See  Lemann  v.  Truxillo,  32  La.  Ann. 
65,  holding  that  a  new  seizure  must  be  made 
under  a  supplemental  petition  filed  in  a 
purely  sequestration  suit,  otherwise  the  court 
is  without  jurisdiction. 

45.  Ansley  v.  Stuart,  119  La.  1,  43  So. 
892,  holding  that  there  is  no  legal  obligation 
on  defendant  to  deliver  the  property  to  the 
sheriff  or  to  the  court,  and  that  judgment  on 
a  rule  ordering  him  to  deliver  certain  cer- 
tificates of  stock  to  the  sheriff  holding  a  writ 
of  sequestration  is  not  sustainable.  Compare 
West  V.  Fraser,  5  Sandf.  (N.  Y.)  653;  People 
V.  Rogers,  2  Paige  (K  Y.)  102. 

46.  See  Flournoy  v.  Milling,  15  La.  Ann. 
473,  holding  the  sheriff  not  liable  to  parties 
claiming  a  privilege  on  the  property  seques- 
tered, for  breaking  open  a  warehouse  and 
taking  possession  of  the  goods. 

One  resisting  an  officer  attempting  to  serve 
a  writ  of  sequestration  is  criminally  liable. 
Meador  v.  State,  44  Tex.  Cr.  468,  72  S.  W. 
186,  holding  it  unnecessary  before  introducing 
the  writ  in  evidence  to  prove  a  valid  affidavit 
for  it,  when  it  is  regular  on  its  face  and 
issued  from  a  court  with  jurisdiction. 

[VII,  E] 


Defendant's  pointing  out  to  sheriff  the 
property  to  be  sequestered  will  not  estop  him 

from  afterward  claiming  it  to  be  his  own. 
Long  V.  Kee,  44  La.  Ann.  309,  10  So.  854. 

Service  and  return  of  statutory  writ  in 
Vermont  see  Steam  Stone-Cutter  Co.  V.  Sears, 
23  Fed.  313,  23  Blatchf.  194;  Steam  Stone- 
cutter Co.  V.  Jones,  13  Fed.  567;  Steam 
Stone-Cutter  Co.  v.  Sears,  9  Fed.  8,  20 
Blatchf.  23. 

Service  of  writs  of  sequestration  issued 
by  federal  courts  is  service  in  the  manner 
provided  by  state  statute.  See  Steam  Stone- 
Cutter  Co.  V.  Sears,  9  Fed.  8,  20  Blatchf.  23. 

47.  State  v.  Allen,  52  La.  Ann.  568,  27  So. 
85. 

48.  Halbert  v.  San  Saba  Springs  Land, 
etc.,  Assoc.,  (Tex.  Civ.  App.  1895)  34  S.  W. 
636. 

49.  Betterson  v.  Echols,  85  Tex.  212,  20 
S.  W.  63. 

50.  Fowler  v.  Stonum,  6  Tex.  60. 

A  promissory  note  sequestered  is  taken 
out  of  commerce  and  no  suit  against  the 
makers  thereof  can  be  brought  pending  the 
sequestration  proceedings.  Horne  V.  Belcher, 
11  La.  Ann.  321. 

51.  See  Ware  v.  Wilson,  22  La.  Ann.  102; 
Field  V.  Broderick,  12  La.  Ann.  552;  Thomp- 
son V.  Graves,  (Tex.  App.  1889)  15  S.  W.  38; 
and  cases  cited  in  following  notes. 

The  judicial  sequestrator  is  designated  by 
the  law  and  the  court  cannot  appoint  another 
unless  by  consent  of  the  parties.  U.  S.  v. 
U.  S.  Bank,  11  Rob.  (La.)  418. 

Conventional  sequestrator. —  The  parties 
may  appoint  a  sequestrator  of  their  own  se- 
lection, as  the  law  designates  the  sheriff  to 
act  only  when  they  fail  to  agree  upon  such 
an  appointment.  See  Frazier  v.  Willcox,  4 
Rob.  (La.)  517.  Such  a  conventional  seques- 
trator is  subject  to  the  same  obligation  as  a 
depositary,  where  he  acts  without  compensa- 
tion ;  he  must  hold  the  thing  intrusted  to 
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but  for  any  injury  to,  or  loss  of,  the  property  while  it  is  in  such  custody,  plaintiff 
and  the  sureties  on  his  bond  will  be  responsible,  although  the  damage  be  due 
entirely  to  the  negligence  or  fault  of  the  sheriff .^^ 

B.  Rights  and  Duties  of  Sheriff  or  Other  Sequestrator —  l.  Right  to 
Take  and  Hold  and  to  Compensation  Therefor.  The  sheriff  or  other  officer  seizing 
property  under  a  writ  of  sequestration  is  entitled  to  hold  it  until  final  judgment 
on  appeal  notwithstanding  an  interlocutory  order  quashing  the  sequestration,^^ 
and  is  en  titled  to  such  fees  and  compensations  therefor  as  the  statutes  may  author- 
ize and  the  court  may  allow.^* 

2.  Right  to  Sue.  In  receivership  cases  the  sequestrator  appointed  to  assume 
charge  of  all  of  defendant's  property  has  been  held  entitled  to  sue  to  set  aside 
fraudulent  conveyances.^^ 

3.  Duty  Not  to  Abandon.  The  sheriff  may  not  release  the  property  without 
takhig  proper  security  under  order  of  court.  A  delivery  of  property  under  any 
other  conditions  will  subject  him  to  individual  liability .^^ 


him  and  cannot  surrender  it  unless  with  the 
consent  of  each  party  or  by  an  order  of  court. 
See  Lafarge      Morgan,  11  Mart,  (La.)  462. 

The  sequestrator's  possession  is  that  of  the 
party  legally  entitled  to  it,  and  the  rights 
of  neither  party  on  the  sequestration  are  af- 
fected Alabama  Bank  v.  Hozey,  2  Kob. 
(La.)  150. 

Purchasers  at  sheriff's  sale  who  are  plain- 
tiffs in  the  sequestration  proceedings  cannot 
transfer  legal  custody  of  the  property  to 
themselves  by  withholding  the  price.  Field 
v.  Broderick^  12  La.  Ann.  552. 

52.  Hamilton  v.  Hurst,  5  La.  Ann.  150; 
Jones  v.  Doles,  3  La.  Ann.  588. 

53  Thompson  i;.  Graves,  (Tex.  App.  1889) 
15  S.  W.  38. 

Conventional  sequestrators,  acting  without 
compensation,  are  subject  to  the  same  obliga- 
tions as  depositaries.  If  agents  of  both 
parties,  they  must  hold  the  thing  intrusted 
to  them  and  cannot  surrender  it  unless  with 
the  consent  of  each  party  or  by  an  order  of 
court.  Lafarge  v.  Morgan,  11  Mart.  (La.) 
462.  The  articles  of  the  civil  code  defining 
the  duties,  etc.,  of  conventional  sequestrators 
do  not  prevent  parties  from  giving  them  other 
powers.  Frazier  v.  Willcox,  4  Rob.  (La.) 
517. 

Refusal  to  deliver  property  to  sequestrator. 

—  Where  a  party  perseveres  in  his  refusal  to 
deliver  over  property  to  a  receiver  the  prop- 
erty may  toe  sequestered  and  delivered  to  the 
receiver,  and  defendant's  agents  will  be  pro- 
hibited from  delivering  it  to  him  or  applying 
it  to  his  use  on  pain  of  contempt.  See  West 
V.  Fraser,  5  Sandf.  (N.  Y.)  653;  People  v. 
Rogers,  2  Paige  (N.  Y.)  102.  But  compare 
Ansley  v.  Stuart,  119  La.  1,  43  So.  892,  hold- 
ing not  sustainable  a  judgment  on  a  rule 
ordering  defendant  to  deliver  certain  cer- 
tificates of  stock  to  the  sheriff  holding  a  writ 
of  sequestration  on  the  ground  that  there  is 
no  legal  obligation  on  defendant  in  such  a 
case  to  deliver  the  property  to  the  sheriff  or 
to  the  court. 

54  See  Ware  v.  Wilson,  22  La.  Ann.  102; 
Parkison  v.  Boyle,  7  Rob.  (La.)  82. 

Sheriff  cannot  demand  payment  of  defend- 
ant bonding. —  The  sheriff"  cannot  demand  of 


defendant  securing  the  release  of  the  property 
on  bond  that  he  should  pay  the  expenses  and 
fees  before  the  property  is  restored  to  him, 
since  defendant  is  responsible  therefor  only  in 
case  of  judgment  against  him.  Fink  t;.  Mar- 
tin, 10  Rob.  (La.)  147. 

If  the  sequestrator  of  a  turnpike  advance 
his  own  money  for  repairs,  he  does  so  at  his 
own  risk;  but  when  his  account,  including 
his  advances,  has  been  confirmed,  his  charges 
should  be  paid  by  priority  before  distribution. 
See  Beam's  Appeal,  19  Pa.  St.  453.  Compare 
Mestier  v.  D.  Chevalier  Pavement  Co.,  108 
La.  562,  32  So.  520. 

The  sequestrator  does  not  represent  plain- 
tiff at  whose  instance  the  sequestration  is- 
sued in  such  a  way  that  property  seques- 
tered can  be  seized  in  another  court  and  re- 
leased from  the  sequestration  by  that  other 
court  without  making  the  creditor  claiming 
a  lien  a  party  to  the  second  proceeding.  Ala- 
bama Bank  v.  Hozey,  2  Rob.  (La.)  150. 

55.  Foster  v.  Townshend,  68  N.  Y.  203; 
Donnelly  v.  West,  17  Hun  (N.  Y.)  564; 
Suydam  v.  Northwestern  Ins.  Co.,  51  Pa.  St. 
394.  Com,pare  Beeler  V.  Pittsburgh  Farmers, 
etc.,  Turnpike  Road  Co.,  14  Pa.  St.  162,  hold- 
ing action  for  tolls  of  a  turnpike  company 
properly  brought  by  the  company  and  not  by 
the  sequestrator,  on  the  ground  that  the  se- 
questrator takes  possession  of  the  property 
for  temporarj^  purposes  only,  to  satisfj^  a 
demand  out  of  its  rents  and  profits,  without 
having  any  interest  in  the  thing  itself.  And 
see  Receivers,  34  Cyc.  1. 

The  Pennsylvania  statute  provides  that  se- 
questrators shall  have  all  the  powers  of  trus- 
tees of  insolvent  debtors.  See  Bevans  v. 
Dingman's-Choice  Turnpike,  10  Pa,  St.  174: 
Betts  V.  Harrisburg  R.  Co.,  4  Pa.  L.  J. 
322. 

56.  Nalle  r.  Baird.  30  La.  Ann.  1148; 
Ware  r.  Wilson,  22  La.  Ann.  102  (holding 
parol  evidence  admissible  to  show  that  sliorilV 
had  never  in  fact  released  the  pro[>erty)  : 
Comstock  v.  Paie,  15  La.  4SL 

For  an  unauthorized  sale  of  non-perishable 
property  pending  action  the  shoritV  will,  it 
seems,  be  liable.  See  Day  /•.  llavl man.  74 
Miss.  489,  21  So.  302. 
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4.  Duty  of  Care.  The  sheriff  must  take  proper  care  of  the  sequestered  prop- 
erty and  administer  it  as  a  prudent  man  would  administer  his  own  affairs,  using 
such  dihgence  as  will  secure  it  for  the  benefit  of  the  party  to  whom  it  is  ultimately 
adjudged.^' 

C.  Release  of  Property  on  Security — l.  In  General.  In  cases  where 
there  is  no  danger  of  irreparable  injury,^^  and  where,  accordingly,  a  bond  is  ade- 
quate protection,  the  property  sequestered  may  be  taken  out  of  judicial  custody, 
upon  security  for  its  proper  preservation  and  return  being  given,  conditioned 
specifically  as  the  statutes  direct.^^ 


After  nonsuit  sheriff  may  properly  return 
property  to  party  from  whose  possession  he 
took  it,  although  such  person  is  plaintiff  in 
the  action.  Hasluck  "O.  Morgan,  2  Mart.  N.  S. 
(La.)  9. 

57.  Parkison  r  Boyle,  7  Rob.  (La.)  82; 
Parish  x,.  Hozey,  17  La.  578. 

Failure  to  present  a  bill  of  exchange  for 
payment  at  maturity  and  if  not  paid  to  have 
it  protested  and  due  notice  given  all  parties 
will  make  the  sheriff  liaving  custody  of  it 
under  a  sequestration  liable  for  its  amount. 
Parish  Vi.  Hozey,  17  La.  578. 

Disbursements  for  preservation  of  property. 
—  The  sheriff  is  authorized  to  make  the  dis- 
bursements necessary  for  the  preservation  of 
the  property.  Parkison  v.  Boyle,  7  Rob. 
(La,)  82.  Compare  Mestier  v.  A.  Chevalier 
Pavement  Co.,  108  La.  562,  32  So.  520; 
Beam's  Appeal  19  Pa  St.  453. 

Setting  and  letting  estate. —  In  Ray  v. 
 ,  3  Swanst.  311  note,  36  Eng.  Re- 
print 874,  the  court  refused  a  motion  that 
sequestrators  upon  mesne  process  be  ordered 
to  make  leases,  saying  that  there  never  was 
an  order,  for  sequestration  to  let  and  set  as 
receivers.  In  Neale  v.  Bealing,  3  Swanst. 
311  note,  36  Eng.  Reprint  874,  the  court 
refused  to  grant  a  motion  without  notice  for 
sequestrators  to  let  and  set,  saying  that  se- 
questrators have  but  precarious  or  temporary 
powers  to  levy  a  debt  and  that  the  sequestra- 
tion might  be  taken  over  the  next  day,  or  so 
soon  as  the  demand  should  be  discharged,  but 
the  motion  was  afterward  granted  upon  affi- 
davit of  notice  thereof. 

58.  Boimare  v.  St.  Geme,  113  La.  898,  37 
So  869. 

59.  Fink  v.  Martin,  10  Rob.  (La.)  147; 
Comstock  V.  Paie,  15  La.  481;  and  cases  cited 
infra,  this  note. 

La.  Code  Pr.  art.  274,  providing  that  se- 
questration of  real  property  may  be  ordered 
to  continue  until  the  question  of  ownership 
has  been  decided,  is  governed  by  the  pro- 
visions of  article  279,  authorizing  the  bonding 
of  any  sequestration,  whether  judicial  or 
otherwise,  save  in  cases  of  failure.  Jackson 
V.  Crillton,  121  La.  59,  46  So.  101 

Sheriff  responsible  if  security  insufficient.— 
Where  property  is  released  on  bond,  the 
sheriff  must  make  a  return  showing  the 
amount  of  the  bond,  the  names  of  the  sureties, 
etc.,  so  that  exception  may  be  taken  to  the 
sufficiency  of  the  security  if  desired.  The 
sheriff  will  be  personally  held  if  the  security 
is  not  good.  See  State  v.  Porte,  27  La.  Ann. 
431 ;  Vawter  V.  Morgan,  6  Mart.  N.  S.  (La.)  46. 
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The  bond  should  be  treated  as  representing 
the  property  so  that  any  party  showing  an 
interest  in  the  property  should  be  given  a 
corresponding  remedy  on  the  bond.  See  H.  B. 
Claflin  Co.  v.  De  Vaughn,  106  Ga.  282,  32 
S.  E.  108. 

Personal  property  released  on  bond  may  be 
used  without  liability  for  the  use  being  in- 
curred if  no  injury  is  done,  since  the  statu- 
tory bond  is  not  conditioned  for  the  return 
of  rents  of  personal  property.  Segassie  v. 
Piernas,  26  La.  Ann.  742 ;  McClenny  v.  Floyd, 
3  Tex.  114;  Baldwin  v.  Black,  119  U.  S.  643, 
7  S.  Ct.  326,  30  L.  ed.  530.  But  it  cannot  be 
sold  before  judgment.  See  infra,  XII,  D, 
1. 

In  Louisiana  a  debtor  who  has  failed  can- 
not bond  property  sequestered.  As  to  what 
is  a  "  failure "  within  the  meaning  of  this 
rule  see  State  v.  Lewis,  42  La.  Ann.  847,  8 
So.  602. 

Where  partnership  property  is  sequestered 
in  a  suit  for  liquidation  of  the  partnership, 
defendant  partner  cannot  bond  the  property, 
since  he  has  only  an  undivided  one-half  in- 
terest therein.  A  release  on  bond  of  one  half 
of  each  piece  of  property  would  leave  the 
other  half  of  each  piece  in  the  sheriff's  hands, 
and  as  that  officer  would  permit  no  interfer- 
ence with  that  half,  the  release  would  be  a 
vain  act.    State  v.  Judge  Iberville  Dist.  Ct., 

38  La.  Ann.  49.  Compare  Blanchard  v.  Luce, 
19  La.  Ann.  46;  Segur  v.  Sorel,  11  La. 
439. 

Defendant  cannot  select  and  bond  a  portion 

of  the  property  sequestered,  leaving  the  rest 
in  the  hands  of  the  sheriff.  Taylor  v.  Pen- 
rose, 12  La.  137,  slaves  sequestered. 

Legal  custody  of  the  property  after  bonding 
by  defendant  is  in  him,  and  a  plaintiff  forci- 
bly taking  the  property  out  of  his  possession 
is  liable  in  trespass.  Evidence  that  plaintiff" 
acted  on  a  well  grounded  fear  of  removal  of 
the  property  is  inadmissible,  at  least  for  the 
purpose  of  reducing  the  verdict  below  the 
actual  damage  sustained.  Fowler  v.  Stonum, 
6  Tex.  60.  Compare  Lemann  v.  Truxillo,  32 
La.  Ann.  65. 

Rights  of  attaching  creditors  will  not  be 
affected  by  the  release  to  plaintiff  on  bond 
of  property  which  he  has  sequestered  after 
levy  of  the  attachments  thereon,  where  such 
creditors  are  not  parties  either  to  the  suit  in 
which  the  writ  issued  nor  to  the  motion  to 
dissolve.   State  v.  Ninth  Judicial  Dist.  Judge, 

39  La.  Ann.  1108,  3  So.  342. 

Bonding  the  sequestration  precludes  plea 
of  want  of  citation. — ^A  defendant  who  has 
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2.  In  Whose  Favor  Available.  The  right  to  secure  the  release  of  the  prop- 
erty on  bond  has  been  extended  by  statute  so  that  it  now  exists  not  simply  in 
favor  of  defendant/^  but  also  in  favor  of  plaintiff,  and  of  any  third  party  who 
asserts  title  to,  or  an  appropriate  lien  upon,  the  property,  and  becomes  a  party 
to  the  proceedings  by  appropriate  intervention.^^ 


secured  the  release  of  the  sequestered  prop- 
erty by  giving  a  bond  cannot  be  heard  later 
to  plead  want  of  citation  in  the  original  pro- 
ceeding.   Bush  V.  Dewing,  24  La.  Ann.  272. 

Stock  certificates  may  be  released  on  bond 
after  sequestration.  State  v.  Judge  Orleans 
Parish  Eighth  Dist.  Ct.,  22  La.  Ann.  260. 

Property  may  be  released  on  bond  pending 
an  appeal  from  a  judgment  in  which  right 
to  bond  is  not  involved,  the  lower  court  re- 
taining jurisdiction  for  the  purpose  of  per- 
mitting the  release.  State  v.  Monroe,  45  La. 
Ann.  1322,  14  So.  59. 

Release  from  judicial  sequestration. —  In 
the  extraordinary  cases  where  the  property  is 
sequestered  in  the  first  instance  without  bond, 
the  sequestration  may  still  be  dissolved  upon 
security  for  the  preservation  and  return  of 
the  property  being  furnished.  See  Jackson  v. 
Crillton,  121  La.  59,  46  So.  101;  Ramos 
Lumber,  etc.,  Co.  «?.  Sanders,  112  La.  614,  36 
So.  625;  State  v.  Allen,  110  La.  853,  34  So. 
804;  State  v.  Judge  Orleans  Parish  Super. 
Dist.  Ct.,  26  La.  Ann.  65. 

Bonding  the  sequestration  precludes  plea 
of  want  of  citation. — A  defendant  who  has 
secured  the  release  of  the  sequestered  prop- 
erty by  giving  a  bond  cannot  be  heard  later 
to  plead  want  of  citation  in  the  original  pro- 
ceeding.   Bush  f.  Dewing,  24  La.  Ann.  272. 

Time  of  filing  bond. —  Under  La.  Code  Pr. 
art.  279,  defendant  may  have  the  sequestra- 
tion set  aside  and  the  property  delivered  to 
him  on  furnishing  a  bond  in  an  amount  fixed 
by  the  judge;  but,  if  defendant  fails  to 
furnish  such  bond  within  ten  days,  plaintiff 
may  then  furnish  such  a  bond,  and  defend- 
ant's right  to  dissolve  the  sequestration  on 
bond  is  waived.  Hecker  v.  Bourdette,  121  La. 
467,  46  So.  575.  Where  defendant,  instead  of 
furnishing  a  bond  to  dissolve  a  sequestration 
within  the  ten  days  allowed  by  statute,  served 
an  order  to  show  cause  returnable  five  days 
after  the  expiration  of  the  ten  days  why  she 
should  not  be  permitted  to  do  so,  an  accept- 
ance of  the  service  of  the  order  to  show  cause 
by  plaintiff  was  not  a  waiver  of  his  right  to 
furnish  a  bond  immediately  on  the  expira- 
tion of  the  ten  days  allowed  to  defendant. 
Hecker  v,  Bourdette,  121  La.  467,  46  So. 
575. 

Discretion  of  court. — Where  property  se- 
questered was  about  to  be  partitioned  by 
licitation,  it  was  within  the  discretion  of  the 
court  to  refuse  to  dissolve  the  sequestration 
on  a  dissolving  bond.  Interstate  Land  Co.  v. 
Doyle,  120  La.  46,  44  So.  918. 

60.  See  State  v.  Judge  Orleans  Parish 
Eighth  Dist.  Ct.,  22  La.  Ann.  260;  Fink  <;. 
Martin,  10  Rob.  (La.)  147;  Alabama  Bank 
V.  Hozey,  2  Rob.  (La.)  150;  Fowler  v. 
Stonum,  6  Tex.  60;  and  cases  cited  passim, 
this  subsection. 


Costs  of  sequestration  need  not  be  paid 

upon  application  to  bond.  A  defendant  seek- 
ing to  bond  the  property  cannot  be  required 
to  pay  the  expenses  of  the  sequestration  be- 
fore the  property  is  released  to  him,  since  he 
is  liable  for  such  costs  only  in  the  event  of 
final  judgment  against  him.  Fink  v.  Martin, 
10  Rob.  (La.)  147. 

61.  See  Hecker  v.  Bourdette,  121  La.  467, 
46  So.  575;  State  v.  Porte,  27  La.  Ann.  431; 
Duperior  d.  Flanders,  20  La.  Ann.  29;  Gib- 
son V.  White,  4  La.  Ann.  14. 

In  Louisiana  plaintiff  has  the  right  to  se- 
cure the  release  of  the  sequestered  property 
on  bond  only  in  cases  where  defendant 
neglects  to  do  so  for  ten  days  after  the 
seizure.  See  Duperier  v.  Flanders,  20  La. 
Ann.  29.  Where  plaintiff  does  not  choose  to 
bond  after  ten  days,  defendant  is  not  pre- 
cluded from  doing  so.  See  State  v.  Monroe, 
45  La.  Ann.  1322,  14  So.  59.  Compare 
Catalogue  v.  Bauries,  4  La.  Ann.  567.  But 
if  defendant  fails  to  furnish  bond  within  ten 
days,  and  plaintiff  then  applies  to  bond,  de-  , 
fendant  cannot  claim  a  better  right  to  bond- 
ing. Hecker  v.  Bourdette,  121  La.  467,  46 
So.  575.  Formerly  in  Louisiana  plaintiff 
could  not  bond.  Comstock  v.  Paie,  15  La. 
481.  Compare  State  v.  Judge  Orleans  Parish 
Eighth  Dist.  Ct.,  22  La.  Ann.  260. 

62.  O'Neil  v.  Walker,  45  La.  Ann.  609,  12 
So.  872 ;  Phifer  v.  Maxwell,  28  La.  Ann.  862 ; 
Bee  V.  Carlin,  28  La.  Ann.  648 ;  Irvin  v.  Ellis, 
76  Tex.  164,  13  S.  W.  22 ;  Neill  f.  Billingsley, 
49  Tex.  161;  Barton  v.  Stroud-Gibson  Grocer 
Co.,  (Tex.  Civ.  App.  1897)  40  S.  W.  1050. 

Only  owners,  pledgees,  or  consignees  can 
bond  property  sequestered  in  Louisiana,  if 
not  parties  to  the  sequestration  suit.  Hardy 
V.  Lemons,  36  La.  Ann.  107. 

Formerly  no  one  not  a  party  to  the  suit 
could  bond  property  sequestered.  See  Alex- 
ander V.  Silbernagel,  27  La.  Ann.  557 ;  State 
V.  Judge  Orleans  Parish  Fourth  Dist.  Ct.,  25 
La.  Ann.  299;  Duperier  v.  Flanders,  20  La. 
Ann.  29;  Clapp  v.  Phelps,  19  La.  Ann.  461, 
92  Am.  Dec.  545;  Haile  v.  Oliver,  52  Tex. 
443.  Compare  Block  v.  Barthe,  20  La.  Ann. 
344;  Collins  v.  Edwards,  13  La.  Ann.  342; 
Levi  f.  Penny,  11  La.  Ann.  539;  Catalogue 
V.  Bauries,  4  La.  Ann.  567. 

Third  parties  who  have  not  intervened  and 
asserted  claim  to  the  property  in  tlie  manner 
provided  by  law  have  no  right  to  bond,  and 
a  court  has  no  power  to  give  judgment  on  a 
bond  wrongfullv  taken  from  them.  Lang  t?, 
Dougherty,  74  Tex.  226,  12  S.  W.  29. 

Where  the  property  is  bonded  by  an  inter- 
vener with  plaintiff's  consent,  plaintiff  can- 
not afterward  seek  an  alias  writ  on  the 
ground  that  his  consent  has  not  boen  acted 
on  and  that  the  property  has  been  delivered 
to  defendant,  since  the  intervener  is  bound 
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3.  Appeal  From  Orders  Permitting  or  Refusing  Release  on  Bond.  Interloc- 
utory orders  permitting  or  refusing  the  release  of  sequestered  property  on  bond 
may  be  appealed  from  in  cases  where  irreparable  injury  is  likely  to  result/^  other- 
wise not.^* 

4.  Forthcoming,  Release,  or  Replevy  Bonds  —  a.  In  General.  The  security 
required  for  the  release  of  sequestered  property  usually  takes  the  form  of  a  forth- 
coming bond  conditioned  for  the  return  of  the  property  to  answer  such  judgment 
as  may  be  rendered  against  it  or  for  the  payment  of  its  value. 

b.  Form  and  Suffleieney  —  (i)  In  General.  Bonds  which  have  none  of  the 
elements  required  by  statute  are  invalid,®^  and  sureties  on  such  bonds  cannot 
be  held.«^ 

(ii)  Substantial  Sufficiency,  Where  the  bond  given  has  all  the  essen- 
tial attributes  and  elements  of  the  statutory  form,  and  is  in  substantial  com- 
pliance with  it,  it  will  be  held  sufficient,  notwithstanding  slight  variances. 

(ill)  Validity  as  Common-Law  Obligation.  The  mere  fact  that  a 
release  bond  may  be  a  good  statutory  bond  cajDable  of  enforcement  in  a  summary 
manner  provided  by  statute  does  not  render  it  incapable  of  enforcement  by  suit 
as  a  common-law  obligation. But  a  bond  can  be  sustained  as  a  common-law 
obligation  only  where  those  seeking  to  enforce  it,  or  parties  in  privity  with  them, 
agreed  and  consented  to  the  contract  evidenced  thereby  with  the  makers  thereof. 
Hence  a  bond  made  solely  between  defendant  and  his  surety  and  the  sheriff 
cannot  be  enforced  as  a  common-law  obligation  by  plaintiff. '^^ 

e.  Amount.  The  amount  of  the  bond  should  be  fixed  by  the  court,  usually 
at  a  sum  representing  the  value  of  the  property.''^ 


'by  the  liability  on  the  bond  which  he  has 
recognized  and  defendant's  possession  is  his 
possession  under  the  circumstances.  Levi  V. 
Penny,  11  La.  Ann.  539. 

63.  Hecker  v.  Bourdette,  121  La.  467,  46 
So.  575;  Boimare  v.  St.  Geme,  113  La.  898, 

37  So.  869;  Eltringham  v.  Clarke,  49  La. 
Ann.  340,  21  So.  547;  Comstock  v.  Paie,  15 
La.  481;  Van  Winckle  v.  Flecheaux,  12  La. 
148 ;  Taylor  v.  Penrose,  12  La.  137 ;  Debaillon 
V.  Ponsony,  5  Mart.  N.  S.  (La.)  42.  See  also 
State  V.  Porte,  27  La.  Ann,  431.  Compare 
State  V.  Judge  New  Orleans  Fourth  List.  Ct., 
17  La.  Ann.  282,  holding  appeal,  not  man- 
damus, the  proper  remedy. 

64.  Richardson  v.  Johnson,  114  La.  1050, 

38  So.  826;  State  v.  St.  Paul,  113  La.  1045, 
37  So.  964;  State  v.  Allen,  110  La.  853,  34 
So.  804;  State  v.  Lewis,  42  La.  Ann.  847,  8 
So.  602;  State  v.  Judge  Orleans  Parish 
Eighth  Dist.  Ct.,  22  La.  Ann.  260;  Block  V. 
Barthe,  20  La.  Ann.  344;  State  v.  First 
Judicial  Dist.  Judge,  2  Rob.  (La.)  395; 
State  V.  Judge  Commercial  Ct.,  14  La.  590. 
See  Appeal  and  Eeror,  2  Cye.  474. 

Whether  irreparable  injury  is  likely  to  re- 
sult will  depend  usually  upon  whether  the 
sequestration  has  been  obtained  for  the  pro- 
tection of  a  right  of  property,  since  if  it  has 
issued  upon  a  mere  money  demand  no  such 
injury  is  threatened.  See  Hecker  V.  Bour- 
dette, 121  La.  467,  46  So.  575;  Eltringham  v. 
Clarke,  49  La.  Ann.  340,  21  So.  547. 

65.  See  cases  cited  infra,  following  notes. 
In  the  case  of  real  estate  the  bond  requires 

usually  an  accounting  for  the  rents;  aliter 
as  to  personal  property.  See  Segassie  v. 
Piernas,    26    La.    Ann.    742;    McClenny  v. 
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Floyd,  3  Tex.  114;  Baldwin  v.  Black,  119 
U.  S.  643,  7  S.  Ct.  326,  30  L.  ed.  530. 

Mandamus  controlling  see  Mandamus,  26 
Cyc.  214. 

66.  Haile  v.  Oliver,  52  Tex.  443 ;  Broussard 
V.  Hinds,  (Tex.  Civ.  App.  1907)  101  S.  W. 
855.  See  also  Nalle  v.  Baird,  30  La.  Ann.  1148. 

67.  Broussard  v.  Hinds,  (Tex.  Civ.  App. 
1907)  101  S.  W.  855. 

Collateral  attacks  upon  bond. —  The  valid- 
ity of  the  bond  cannot  be  collaterally  in- 
quired into.  See  Tucker  v.  Musselman,  6  La. 
Ann.  226. 

68.  Francis  V.  Martin,  28  La.  Ann.  403; 
Harrell  v.  Sanders,  26  La.  Ann.  691;  Pait  v. 
McCutchen,  43  Tex.  291;  Whitaker  v.  San- 
ders, (Tex.  Civ.  App.  1899)  52  S.  W.  638; 
McLeod  Artesian  Well  Co.  v.  Craig,  (Tex. 
Civ.  App.  1897)  43  S.  W.  934;  Halbert  v. 
San  Saba  Springs  Land,  etc..  Assoc.,  (Tex. 
Civ.  App.  1895)  34  S.  W.  636. 

69.  Bullock  V.  Traweek,  (Tex.  Civ.  App. 
1892)  20  S.  W.  724. 

70.  Broussard  v.  Hinds,  (Tex.  Civ.  App. 
1907)  101  S.  W.  855. 

71.  See  State  v.  Allen,  110  La.  853,  34 
So.  804 ;  State  v.  Judge  Orleans  Parish  Super. 
Dist.  Ct.,  26  La.  Ann.  116;  State  v.  Farrar, 
20  La.  Ann.  99. 

Reduction. — In  Louisiana  the  supreme  court 
may,  in  the  exercise  of  its  supervisory  juris- 
diction, reduce  the  amount  of  the  bond. 
State  V.  Allen,  110  La.  853,  34  So.  804.  But 
mandamus  proceedings  are  not  appropriate  to 
obtain  a  reduction.  State  v.  Judge  Orleans 
Parish  Super.  Dist.  Ct.,  26  La.  Ann.  116. 

On  mandamus  to  compel  judge  to  fix 
amount  of  release  bond,  it  is  a  sufficient  an- 
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d.  Who  May  Make.  The  forthcoming  bond  should  be  executed  by  the  party 
replevying  the  property    or  by  his  authorized  agent. ''^ 

e.  Obligee  in  Bond.  The  statutes  controlling  the  form  of  bond  vary  in  the 
different  jurisdictions  in  their  specification  of  the  obligee,  some  requiring  the 
bond  to  be  made  to  the  sheriff/*  others  that  it  should  be  made  to  the  adverse 
party. 

f.  Construction.  Sequestration  release  bonds  must  be  construed  with  ref- 
erence to  the  law  or  the  order  of  court  under  which  they  are  given,  and  conditions 
that  could  not  legally  have  been  inserted  are  therefore  void."^^ 

g.  Liability  and  Discharge  of  Obligors — (i)  Liability  Controlled  by 
Statute  or  Order.  The  liability  of  the  obligors  on  release  bonds,  as  on  other 
judicial  bonds,  has  been  held  to  be  controlled  and  limited  by  the  provisions  of 
the  statute  or  order  under  which  the  bond  was  given  rather  than  by  the  terms  of 
the  bond  itself.''^ 

(ii)'  What  Constitutes  Breach  —  (a)  In  General.  It  is  not  a  breach  of 
the  condition  of  a  release  bond  that  defendant  enjoined  the  execution  of  the 
judgment  against  him  and  that  on  account  of  the  injunction  the  property  was 
not  delivered  on  first  demand;  nor  is  there  a  breach  where  the  property  is 
included  in  defendant's  schedule  in  subsequent  insolvency  proceedings  and  sold 
by  order  of  the  same  court  that  issued  the  writ  of  sequestration. ''^ 

(b)  Conditions  Precedent  to  Breach.  As  a  condition  precedent  to  a  suit  against 
the  sureties  on  a  release  bond,  plaintiff  must  issue  execution  on  his  judgment,  to 
be  levied  on  the  property  sequestered,  or  he  must  prove  that  so  to  issue  execution 
would  be  useless. And  in  order  to  make  out  a  case  of  breach  of  obligation 


svver  for  the  respondent  judge  to  show  that 
the  sequestration  suit  has  been  dismissed  at 
the  instance  of  plaintiff.  See  State  v.  Farrar, 
20  La.  Ann.  99. 

72.  See  McLeod  Artesian  Well  Co.  v.  Craig, 
(Tex.  Civ.  App.  1897)  43  S.  W.  934. 

73.  See  Materne  v.  Lion,  35  La.  Ann,  988; 
Comstoek  v.  Paie,  15  La.  481,  where  author- 
ity given  by  defendant  to  his  attorney  was 
found  insufficient. 

Surety  sued  on  a  release  bond  cannot  ques- 
tion the  agent's  authority  to  execute  such  a 
bond  for  the  principal  obligor.  Materne  v. 
Lion,  35  La.  Ann.  988. 

If  property  is  sequestered  in  hands  of  more 
than  one  party,  the  release  bond  may  be 
made  jointly  by  those  from  whose  possession 
it  was  taken.  Boykin  v.  Kosenfield,  69  Tex, 
115,  9  S.  W.  318. 

74.  Nalle  v.  Baird,  30  La.  Ann.  1148.  But 
see  La.  Act  103  of  1870. 

75.  Broussard  v.  Hinds,  (Tex.  Civ.  App. 
1907)  101  S.  W.  855. 

76.  Mulligan  v.  Vallee;  31  La.  Ann.  375; 
Nalle  V.  Baird,  30  La.  Ann.  1148;  Baker  v. 
Morrison,  4  La.  Ann,  372;.  Welsh  v.  Barrow, 
9  Rob.  (La.)  535,  See  also  Harrell  v.  San- 
ders, 26  La,  Ann,  691. 

On  a  bond  improperly  conditioned  for  pay- 
ment of  judgment,  instead  of  tlie  return  of 
the  property,  defendant  and  his  sureties  may 
nevertheless  be  held  to  the  extent  of  the  value 
of  the  property.  Mulligan  v.  Vallee,  31  La. 
Ann.  375;  Francis  v.  Martin,  28  La.  Ann. 
403;  Baker  v.  Morrison,  4  La.  Ann.  372; 
Welsh  V.  Barrow,  9  Rob.  (La.)  535. 

In  Texas  where  the  condition  is  more  oner- 
ous than  the  law  authorizes,  the  bond  must 
be  quashed.  See  Ilalbert  c.  San  Saba  Springs 
[89] 


Land,  etc.,  Assoc.,  (Civ.  App.  1895)  34  S.  W. 
636.  Aliter,  where  the  condition  is  less 
onerous.  Whitaker  v.  Sanders,  (Civ.  App. 
1899)  52  S.  W.  638. 

Bond  not  vitiated  by  incorrect  recitals. — 
That  a  bond  recites  three  persons  as  princi- 
pals and  was  executed  by  only  one  of  them 
will  not  invalidate  it  if  the  person  who  exe- 
cuted it  was  the  one  who  replevied  the  prop- 
erty described  in  the  bond.  McLeod  Artesian 
Well  Co.  V.  Craig,  (Tex.  Civ.  App,  1897)  43 
S.  W.  934. 

77.  Mulligan  v.  Vallee,  31  La,  Ann.  375; 
Nalle  V.  Baird,  30  La.  Ann.  1148;  Francis 
V.  Martin,  28  La.  Ann.  403;  Baker  v.  Mor- 
rison, 4  La.  Ann.  372 ;  Welsh  v.  Barrow,  9 
Rob.  (La.)  535, 

Liability  not  terminated  pending  appeal, — 
The  liability  of  the  surety  on  a  replevy  bond 
conditioned  for  the  payment  of  the  rents  of 
the  land  sequestered  does  not  terminate  with 
the  rendition  of  a  judgment  in  i)laintirt''s 
favor  but  continues  pending  an  appeal,  until 
the  judgment  is  airirmed.  Maryland  Fidelity, 
etc.,  Co.  V.  Texas  Land,  etc.,  Co.,  40  Tex.  Civ. 
App.  489,  90  S.  W.  197. 

78.  Gayoso  v.  WikolV,  4  La.  302. 

79.  Downey  r.  Kenner,  42  La.  Ann,  1129, 
8  So,  302. 

When  breach  of  condition  occurs. — A  bond 
conditioned  that  certain  slaves  should  be 
fortlicoming  upon  further  order  of  the  court 
is  not  broached  until  the  court  of  e<iuity 
makes  the  order  for  the  forthcoming  of  the 
slaves,  notice  thoreof  is  <xiven  to  the  obligors, 
and  then  there  is  a  failure  to  ]n-oiliu'e  them. 
See  Hall  /•.  Paschall,  27  X.  C.  66S. 

80.  Downev  r,  Kenner,  42  La.  Ann.  1129, 
8  So.  302;  Welsh  r.  Barrow.  9  Rob.  (La.) 
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against  the  sureties  plaintiff  must  allege  and  prove  that  the  judgment  in  the  main 
action  recognized  him  as  the  owner  of  the  property  sequestered  or  as  entitled 
to  a  privilege  thereon. 

(ill)  Discharge.  The  parties  to  a  release  bond  may  discharge  themselves 
of  liability  by  delivering  the  property  into  the  hands  of  the  sheriff  either  before 
or  after  verdict, and  without  obtaining  an  order  of  court  or  special  provision  in 
the  judgment  permitting  them  so  to  do.^^ 

(iv)  Enforcement  of  Liability —  (a)  Remedies.  The  method  of  enforc- 
ing liability  of  the  parties  to  a  release  bond  varies  with  the  jurisdictions.  In 
Louisiana  the  sureties  cannot  be  proceeded  against  by  rule  or  motion  in  the 
original  suit/*  summary  relief  of  this  sort  not  having  been  authorized  by  statute, 
and  redress  must  be  sought  in  an  ordinary  direct  action,  after  execution  against 
the  property  has  been  returned  nulla  hona.^^  In  Texas  a  statute  provides  that 
when  judgment  is  rendered  for  plaintiff  in  sequestration  proceedings  judgment 
shall  be  entered  up  against  the  obligors  on  defendant's  release  bond  for  the  value 
of  the  property  replevied. A  successful  defendant  may  reconvene  in  the  main 
suit  for  damages  on  the  release  bond,^'  just  as  he  may  on  the  indemnity  bond.^^ 


535.  Compare  Noble  V.  Warner,  21  La.  Ann. 
284;  Baker  v.  Morrison,  4  La.  Ann.  372. 

A  return  on  a  fieri  facias  that  it  was  im- 
possible to  make  a  demand  upon  defendant 
personally  and  that  no  property  of  his  could 
be  found  will  authorize  plaintiff  to  proceed 
against  the  surety  on  a  bond  given  to  release 
property  which  had  been  sequestered.  Baker 
P,  Morrison,  4  La.  Ann.  372. 

81.  See  Ferret  v.  Coleman,  115  La.  814, 
40  So.  176;  Nalle  f.  Baird,  30  La.  Ann.  1148. 

82.  McClenny  v.  Floyd,  3  Tex.  114;  Lewter 
V.  Lindley,  (Tex.  Civ.  App,  1904)  81  S.  W. 
776;  Lynch  v.  Burns,  (Tex.  Civ.  App.  1904) 
79  S.  W.  1084;  Avery  v.  Dickson,  (Tex.  Civ. 
App.  1899)  49  S.  W.  662. 

83.  Mills  V.  Hackett,  65  Tex.  580.  Com- 
pare Rea  V.  Schow,  42  Tex.  Civ.  App.  600,  93 
S.  W.  706;  Clopton  V.  Goodbar,  (Tex  Civ. 
App.  1900)  55  S.  W.  972. 

Replacing  of  property. — ^Where  defendant 
replaces  such  part  of  the  sequestered  prop- 
erty as  may  have  been  sold  or  destroyed  by 
use  with  other  property  of  greater  value, 
which  was  subsequently  subjected  by  the 
sequestering  creditor  to  the  satisfaction  of 
his  judgment,  the  condition  of  the  release 
bond  was  held  fulfilled  and  the  sureties  not 
liable  for  any  balance  of  plaintiff's  judgment 
remaining  unsatisfied.  Mulligan  V.  Vallee,  31 
La  Ann.  375. 

A  compromise  and  settlement  of  the  se- 
questration suit  by  which  plaintiffs  were  to 
satisfy  their  claims  out  of  the  property  se- 
questered which  they  had  taken  possession  of 
under  bond  and  sold  operates  as  a  cancella- 
tion of  the  release  bond,  and  it  may  not  sub- 
sequently be  sequestered  by  creditors  of  plain- 
tiff.   Bee  V.  Carlin,  28  La.  Ann.  648. 

Seizure  and  sale  on  execution  by  plaintiff 
of  the  sequestered  property  releases  the  surety 
on  the  forthcoming  bond.  Jacobson  V.  Sevill, 
6  La.  Ann.  277. 

84.  Sharp  v.  Bright,  14  La.  Ann.  390; 
Baker  v.  Doane,  3  La.  Ann.  434.  See  also 
Ferret  v.  Coleman,  115  La.  814,  40  So.  176. 

Failure  to  answer  a  rule  is  not  a  waiver 
by  a  surety  of  his  right  to  object  and  except 
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to  the  proceedings.  Sharp  v.  Bright,  14  La. 
Ann.  390. 

85.  See  Downey  v.  Kenner,  42  La.  Ann. 
1129,  8  So.  302;  Welsh  v.  Barrow,  9  Rob 
(La.)  535.    Compare  Noble  v.  Warner,  21  La. 
Ann.  284;  Baker  v.  Morrison,  4  La.  Ann.  372. 

86.  See  Luedde  v.  Hooper,  95  Tex.  172,  66 
S.  W.  55;  Fipkin  v.  Tinch,  (Tex.  Civ.  App. 
1906)  97  S.  W.  1077;  Bigger  v.  Jones,  3 
Tex.  App.  Civ.  Cas.  §  221. 

87.  Avery  v.  Dickson,  (Tex.  Civ.  App. 
1899)  49  S.  W.  662. 

88.  See  infra,  XIII,  B,  5,  c,  (ii),  (a). 
Proceeding  against  purchaser  of  property 

released  on  bond. — Where  property  was  re- 
leased on  bond  to  defendant  who  sold  it, 
plaintiff  may  proceed  against  the  purchaser 
by  a  motion  for  execution;  and  the  fact  that 
plaintiff  got  judgment  on  the  bond  and  issued 
execution  thereon  will  not  amount  to  an 
election  on  his  part  to  pursue  defendant  so 
as  to  waive  any  remedy  against  the  purchaser. 
Crawford  v.  South  Rock  Island  Flow  Co..  33 
Tex.  Civ.  App.  510,  77  S.  W.  280. 

Writ  of  possession. — A  judgment  against 
plaintiff  need  not  award  a  writ  of  possession 
against  the  sureties  on  the  replevy  bond,  since 
they  are  not  parties  to  the  suit.  Zimmer- 
man V.  Pearson,  (Tex.  Civ.  App.  1899)  51 
S.  W.  523. 

Jurisdiction  of  suit  on  maritime  bond. — A 

bond  given  to  release  a  vessel  sequestered  in 
a  suit  for  mariner's  wages  is  properly  sued 
on  in  a  state  court.  Leon  v.  Galceran,  11 
Wall.  (U.  S.)  185,  20  L.  ed.  74. 

Pleading. —  Damages  for  the  rental  value 
of  land  sequestered  must  be  claimed  in  the 
pleadings.  Bumpass  v.  Morrison,  70  Tex.  756, 
8  S.  W.  596. 

Parties. — A  release  bond  having  been  made 
jointly  by  several  parties,  from  whose  pos- 
session the  property  sequestered  was  taken, 
there  is  no  misjoinder  in  suing  them  jointly. 
Boykin  v.  Rosenfield,  69  Tex.  115,  9  S.  W. 
318. 

Joining  sureties  on  sequestration  and  re- 
lease bonds  as  defendants. — Where  a  plain- 
tiff secured  the  release  of  property  on  bond 
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(b)  Defenses  —  (1)  Defenses  Arising  Fhom  Act  of  Obligee.  The  sureties 
on  a  release  bond,  like  any  other  sureties,  are  released  from  liability,  in  accordance 
with  the  principles  of  suretyship  law,^^  by  any  act  of  the  obligee  which  changes 
the  terms  of  their  undertaking  or  impairs  their  right  of  subrogation.  Thus  they 
wdll  be  released  by  an  agreement  of  plaintiff  to  wait  upon  defendant  for  pay- 
ment of  the  judgment  due,^''  or  by  plaintiff's  failure  to  obtain  more  than  a  per- 
sonal judgment  against  the  principal  defendant,  since  the  failure  to  recognize 
plaintiff's  Hen  upon  the  property  sequestered  deprives  the  surety  of  the  right  to 
attach  the  property  in  the  hands  of  defendant. 

(2)  Abandonment  of  Sequestration  Suit.  A  voluntary  dismissal  of  the 
sequestration  proceedings  precludes  plaintiff  from  recovering  on  the  replevy  bond, 
even  though  plaintiff  offer  in  his  suit  on  the  bond  to  show  his  right  to  the  land 
sequestered.^^ 

(3)  Consent  Judgments.  Judgments  by  consent  are  not  binding  on  the 
sureties  on  release  bonds,  against  whom  they  have  only  the  force  of  private 
agreements  between  principal  and  creditor,  which  may  release  the  sureties  by 
changing  the  terms  of  their  contract.®* 

(4)  Quashing  of  Sequestration  Process.  On  the  theory  that  without  a 
lawful  Avrit  there  is  no  authority  for  the  seizure  of  defendant's  property,  and 
hence  none  for  its  replevy,  it  has  been  held,  with  questionable  correctness,  that 
after  the  quashing  of  a  writ  of  sequestration  for  irregularities,  no  proceedings 
can  be  maintained  against  the  sureties  on  the  release  bond.^^ 


and  subsequently  abandoned  the  suit  but  kept 
the  property,  it  was  held  that  defendant 
might  in  one  action  recover  on  both  the 
original  indemnity  bond  and  on  the  release 
bond,  joining  the  sureties  on  both.  See  Fine- 
gan  V.  Read,  8  Tex.  Civ.  App.  33,  27  S.  W. 
261,  a  decision  hard  to  justify  on  any  but 
special  local  grounds. 

Judgment  against  husband  and  wife. — 
bond,  with  sureties,  given  to  replevy  prop- 
erty belonging  to  a  wife  in  her  separate  right 
in  a  sequestration  proceeding,  the  principals 
in  which  were  the  husband  and  wife,  pro- 
vided that  the  obligors  and  each  of  them 
would  pay  the  value  of  the  rents  of  the 
property  replevied  in  case  either  of  them 
should  be  compelled  to  do  so  on  the  trial  of 
the  contest  of  the  right  to  the  property. 
Judgment  was  entered  against  the  principals 
for  the  property,  but  only  against  the  hus- 
band and  the  sureties  for  the  rents.  It  was 
held  that,  the  wife  being  liable  on  the  'bond, 
judgment  against  her  was  necessary  to  a 
correct  judgment  against  the  sureties. 
Wandelohr  v.  Grayson  County  Nat.  Bank, 
(Tex.  1908)  112  S.  W.  1046,  108  S.  W.  1154i 
[affirming  (Civ.  App.  1907)  106  S.  W.  413]. 

89.  See  Suretyship. 

90.  Allison  v.  Thomas,  29  La.  Ann.  732. 

91.  Nalle  v.  Baird,  30  La.  Ann.  1148.  Com- 
pare Ferret  v.  Coleman,  115  La.  814,  40  So. 
176. 

A  judgment  condemning  sureties  only,  not 

the  principal,  cannot  be  sustained.  Sartain 
V.  Hamilton,  14  Tex.  348. 

Seizure  and  sale  on  execution  of  the  prop- 
erty sequestered  by  plaintiff  releases  the 
surety  of  all  liability  on  the  release  bond. 
Jacobson  v.  Sevill,  6  La.  Ann.  277. 

92.  Bullock  V.  Traweek,  (Tex.  Civ.  App. 
1892)  20  S.  W.  724. 


Dismissal  of  a  sequestration  suit  as  to 
one  of  the  sureties  on  defendant's  release 
bond  who  has  died  pending  the  suit  and  whose 
estate  is  insolvent  will  not  vitiate  the  judg- 
ment in  favor  of  plaintiff.  The  court  would 
have  no  power  to  release  the  deceased  surety's 
estate  from  responsibility  and  a  dismissal  of 
the  suit  as  to  him  would  not  operate  as 
such  release.    Mills  v.  Hackett,  65  Tex.  580. 

93.  Carroll  v.  Hamilton,  30  La.  Ann.  520; 
Herrick  t\  Conant,  4  La.  Ann.  276. 

94.  Allison'  v.  Thomas,  29  La.  Ann.  732. 
Compare  Harrell  v.  Sanders,  26  La.  Ann.  691. 

95.  Mitchell  v.  Bloom,  91  Tex.  634,  45 
S.  W.  558  (overruling  earlier  decisions)  ; 
Avery  v.  Fopper,  (Tex.  1898)  48  S.  W.  572; 
Whitaker  v.  Sanders,  (Tex.  Civ.  App.  1899) 
52  S.  W.  638.  See  also  Collins  v.  Edwards, 
13  La.  Ann.  342;  Wilson  v.  Churchman.  4 
La.  Ann.  452. 

The  earlier  cases  took  a  different  view. — 
See  McLeod  Artesian  Well  Co.  v.  Craig,  (Tex. 
Civ.  App.  1897)  43  S.  W.  934;  Filgo  r.  Citi- 
zens' Nat.  Bank,  (Tex.  Civ.  App.  1896) 
38  S.  W.  237;  Cahn  v.  Jaffrav,  12  Tex.  Civ. 
App.  324,  34  S.  W.  372;  Beniis  r.  Wells,  10 
Tex.  Civ.  App.  626,  31  S.  W.  827. 

Irregularity  in  permitting  intervener  to 
bond  no  defense. — A  surety  cannot  question 
the  regularity  of  an  order  permitting  an  in- 
tervener to  bond.  Collins  r.  Edwards",  13  La. 
Ann.  342. 

Personal  liability  where  writ  set  aside  for 
irregularity. — A  plaintiff  who  is  deprived  of 
recourse  on  the  reloaso  bond  of  an  intovviMier 
by  the  setting  aside  of  the  sequestration  writ 
for  irregularity  may  have  personal  recourse 
against  the  intervener  where  the  latter  docs 
not  prove  that  the  property  is  not  still  in  his 
possession.  Wilson  v.  Churchman,  4  La.  Ann. 
452. 
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(5)  Order  of  Court  in  Other  Proceedings.  It  is  no  defense  to  the  sureties 
on  the  replevy  bond  that  the  goods  were  taken  from  defendant's  possession  on 
an  order  of  court  rendered  in  other  proceedings  to  which  plaintiff  was  no  party/® 
even  though  sold  in  such  proceedings  to  satisfy  a  lien  prior  to,  and  higher  in  ranli 
than,  the  lien  on  which  the  property  was  sequestered.^^ 

(6)  Denial  of  Obligee's  Superior  Right  to  Property.  Where  the  sureties 
allege  fraud  and  collusion  to  their  prejudice  between  plaintiff  and  defendant  in 
the  sequestration  suit,  they  may  show  that  the  property  sequestered  did  not 
belong  to  defendant,  that  plaintiff  had  no  lien  upon  it,  or  that  his  lien  is  inferior 
to  a  lien  in  their  own  favor. 

(c)  Pleading.  It  has  been  held  that  the  rights  of  plaintiff  on  defendant's 
replevy  bond  do  not  depend  on  the  pleadings,  and  that  there  is  no  need  of  pleading 
on  plaintiff's  part  to  fix  the  value  as  a  predicate  for  the  judgment;  hence  that 
there  may  be  a  judgment  for  the  actual  value  of  the  property,  although  the  petition 
claims  less.^^ 

(d)  Evidence.  The  ordinary  rules  of  evidence  apply,^  in  conformity  with  which 
it  has  been  held  that  any  evidence  of  a  new  contract  between  plaintiff  and  the 
principal  obligor,  operating  to  release  the  surety,  being  relevant,  is  admissible;^ 
but  parol  evidence  cannot  be  introduced,  in  the  absence  of  allegations  of  fraud, 
to  contradict  the  judicial  records  of  a  court  showing  delivery  of  property  on  a 
release  bond.^ 


Lack  of  authority  to  execute  the  mortgage 

is  no  defense  to  sureties  on  a  replevin  bond 
given  for  the  release  of  property  mortgaged 
by  a  corporation  in  an  action  to  foreclose. 
McLeod  Artesian  Well  Co.  r.  Craig,  (Tex. 
Civ.  App.  1897)  43  S.  W.  934. 

96.  Gordon  f.  Diggs,  9  La,  Ann.  422;  Levy 
V.  Lee,  13  Tex.  Civ.  App.  510,  36  S.  W.  309; 
Cohen  v.  Adams,  13  Tex.  Civ.  App.  118,  35 
S.  W.  303. 

97.  Clapp  'c.  Seibrecht,  11  La.  Ann.  528, 
holding  it  no  defense  that  property  released 
on  bond  was  subsequently  seized  and  sold  to 
satisfy  a  lessor's  privilege  for  rent  outrank- 
ing the  vendor's  lien  on  which  the  sequestra- 
tion proceedings  were  based,  since  non 
constat  that  the  landlord  would  have  inter- 
fered with  the  sale  of  the  property  if  it  had 
not  been  released  from  sequestration  or  that 
the  proceeds  would  not  have  satisfied  plain- 
tiff's lien  as  M^ell  as  the  rent  due  at  the  time. 
See  also  Warfield  v.  Stubbs,  24  La.  Ann.  569. 

Seizure  and  sale  of  the  sequestered  prop- 
erty at  the  instance  of  plaintiff,  although  in 
other  proceedings,  bars  his  suit  on  the  re- 
lease bond.  Jacobson  v.  Sevill,  6  La.  Ann. 
277. 

98.  See  Carroll  v.  Hamilton,  30  La.  Ann. 
520. 

Necessity  of  recognition  of  plaintiff's  lien 
in  judgment. — A  judgment  for  plaintiff  con- 
demning defendant  in  a  sum  of  money  and 
maintaining  a  writ  of  sequestration  under 
which  movable  property  had  been  seized 
is  in  effect  a  judgment  that  the  property 
shall  be  restored  to  plaintiff  and  held  to 
respond  to  the  moneyed  demand  of  his 
judgment,  and  the  surety  on  the  release  bond 
cannot  escape  liability  on  the  plea  that  such 
judgment  fails  to  recognize  plaintiff  as 
the  owner  of  the  property  or  as  entitled  to 
a  privilege  thereon.    Perret  v.  Coleman,  115 
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La.  814,  40  So,  176.  See  also  Nalle  v.  Baird, 
30  La.  Ann.  1148. 

Slaves  ceasing  to  be  property. — ^Where 
slaves  sequestered  and  released  on  bond  had 
ceased  to  be  property  before  rendition  of 
judgment,  by  operation  of  law,  the  surety  on 
the  release  bond  was  relieved  of  liability. 
Pait  V.  McCutchen,  43  Tex.  291. 

Execution  of  release  bond  does  not  estop 
principal  or  sureties  thereon  from  moving 
for  or  obtaining  the  dissolution  of  the  seques- 
tration. Carroll  v.  Hamilton,  30  La.  Ann. 
520. 

Death  of  animal  replevied  does  not  release 
obligors  on  replevin  bond.  See  Bigger  v. 
Jones,  3  Tex.  App.  Civ.  Cas.  §  227. 

Loss  of  property  through  negligence  of 
plaintiff. —  The  fact  that  the  property  se- 
questered has  been  lost  by  the  sheriff's  neg- 
ligence will  not  avail  in  defense  of  him  to 
whom  the  property  has  been  released  or  the 
surety  on  his  bond.  Hamilton  v.  Hurst,  5 
La.  Ann.  150;  Jones  v.  Doles,  3  La.  Ann,  388. 

99.  Watts  V.  Overstreet,  78  Tex.  571,  14 
S.  W.  704;  McLeod  Artesian  Well  Co.  v. 
Craig,  (Tex.  Civ.  App.  1897)  43  S.  W.  934. 

1.  See  Evidence,  16  Cyc.  821. 

2.  Allison  V.  Thomas,  29  La.  Ann.  732. 

3.  Henderson  v.  Walmsly,  23  La.  Ann.  562. 

Evidence  excluded  where  pleadings  insuffi- 
cient.—  Evidence  of  rental  value  is  properly 
excluded  where  there  are  no  pleadings  setting 
up  such  a  claim.  Bumpass  v.  Morrison,  70 
Tex.  7563  8  S.  W,  596. 

The  bond  sued  on  is  properly  introduced  in 
evidence  even  though  mutilated  by  erasures 
and  interlineations,  where  it  has  been  in  the 
possession  of  the  officers  of  the  law  since  its 
execution,  the  presumption  being  that  it  was 
signed  by  the  parties  with  the  erasures  and 
interlineations  previously  made,  Lalanne  v. 
McKinney,  28  La.  Ann.  642. 
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(e)  Measure  of  Recovery  —  (1)  In  General.  The  amount  of  recovery  is 
usually  controlled  by  the  terms  of  the  bond ;  ^  but  it  has  been  held  that  the  bonds 
nmst  be  construed  with  reference  to  the  statute  in  pursuance  of  which  they  were 
given,  and  that  where  the  measure  of  liability  fixed  by  their  language  is  greater 
than  that  authorized  by  law,  no  recovery  beyond  the  amount  of  the  statutory 
provision  can  be  had.^ 

(2)  Value  of  Property  or  of  Its  Use  —  (a)  In  Genekal.  The  value  of  the 
property,  and  not  the  amount  of  the  judgment,  is  the  proper  measure  of  recovery 
on  a  release  bond,  even  though  the  bond  is  conditioned  for  the  payment  of  the 
judgment.^  In  cases  of  the  sequestration  of  real  estate  a  plaintiff  who  has  exe- 
cuted a  forthcoming  bond  is  responsible  thereon  for  the  rents  actually  received.'^ 
In  the  absence  of  a  finding  that  the  writ  was  wrongfully  sued  out,  he  is  not  liable 
for  the  rental  value. ^  Inasmuch  as  the  statutory  bond  for  the  release  of  personal 
property  does  not  require  an  accounting  for  its  use,  no  liability  arises  thereon 
for  the  value  of  the  hire  or  revenue  of  such  property.® 

(b)  Measure  of  Value  of  Property.  The  value  of  the  property  has  been  in 
some  cases  fixed  as  its  market  value  at  the  time  of  the  trial,  in  others  at  its  value 
at  the  date  the  bond  was  given  and  the  property  released  with  legal  interest  from 
that  time.^^ 

(3)  Costs  and  Counsel  Fees.    The  decisions  are  in  conflict  as  to  whether 


4.  Jones  v.  Doles,  3  La.  Ann.  598. 
Value  of  severed  crops. —  Plaintiff  sued  on 

a  bond  given  by  defendant  in  sequestration 
proceedings  to  retain  the  land  during  an  ac- 
tion for  possession,  the  bond  being  con- 
ditioned to  secure  plaintiff  against  damage  to 
the  property  and  the  payment  of  the  value 
of  the  rents  thereof.  It  was  held  that  the 
judgment  in  plaintiff's  favor  for  the  land  in- 
cluded the  growing  and  unharvested  crops, 
and,  as  the  severance  and  removal  thereof 
damaged  the  land  to  the  amount  of  the  value 
of  the  crops,  the  bondsmen  were  liable  there- 
for in  addition  to  the  rental,  notwithstanding 
the  severance  and  removal  was  after  judg- 
ment. Love  V.  Perry,  (Tex.  Civ.  App.  1908) 
11  S.  W.  203. 

5.  Mulligan  f.  Vallee,  31  La.  Ann.  375; 
Nalle  V.  Baird,  30  La.  Ann.  1148;  Francis  v. 
Martin,  28  La.  Ann.  403;  Baker  v.  Morrison, 
4  La.  Ann.  372;  Welsh  v.  Barrow,  9  Rob. 
(La.)  535. 

Damages  against  surety  cannot  exceed  pen- 
alty stipulated  nor  the  value  of  the  seques- 
tered property.  Within  those  limits  he  is 
liable  up  to  the  amount  of  the  judgment 
against  his  principal.  See  Collins  v.  Ed- 
wards, 13  La.  Ann.  342. 

6.  Carroll  v.  Hamilton,  30  La.  Ann.  520; 
Collins  V.  Edwards,  13  La.  Ann.  342.  Com- 
pare Lalanne  v.  McKinney,  28  La.  Ann.  642. 
See  also  Baker  v.  Morrison,  4  La.  Ann.  372; 
Rea  V.  Schow,  42  Tex.  Civ.  App.  600,  93  S.  W. 
706. 

7.  Taylor  v.  Flynt,  28  Tex.  Civ.  App.  219, 
67  S.  W.  347.  See  also  Western  Mortg.,  etc., 
Co.  V.  Shelton,  8  Tex.  Civ.  App.  550,  29  S.  W. 
494. 

8.  Bumpass  v.  Morrison,  70  Tex.  750,  8 
S.  W.  596;  Moore  v.  Brown,  (Tex.  Civ.  App. 
1905)  89  S.  W.  310.  But  compare  Fidelity, 
etc.,  Co.  V.  Texas  Land,  etc.,  Co.,  40  Tex.  Civ. 
App.  489,  90  S.  W.  197,  holding  defendant 
liable  for  rental  value. 


Surety  not  liable  unless  principal  liable 

also. —  The  sureties  cannot  be  held  for  the 
value  of  the  use  and  occupation  of  the  land 
sequestered  unless  the  judgment  holds  +he 
principal  also.  See  Sartain  v.  Hamilton,  i4 
Tex.  348. 

9.  Segassie  V.  Piernas,  26  La.  Ann.  742; 
McClenny  v.  Floyd,  3  Tex.  114;  Baldwin  v. 
Black,  119  U.  S."643,  7  S.  Ct.  326,  30  L.  ed. 
530. 

Use  of  property  prior  to  execution  of  bond. 

—  In  a  suit  for  a  mule  and  iwenty-five  dol- 
lars for  the  use  thereof,  the  judgment  against 
the  sureties  on  defendant's  replevin  bond 
should  not  include  the  amount  claimed  for 
the  use  of  the  mule,  which  was  prior  to  the 
execution  of  the  bond.  Gunn  v.  Pickering, 
(Tex.  App.  1891)  17  S.  W.  1115. 

10.  Luedde  v.  Hooper,  95  Tex.  172,  66 
S.  W.  55;  Watts  v.  Overstreet,  78  Tex.  571, 
14  S.  W.  704;  Wood  v.  Fuller,  34  Tex.  Civ. 
App.  178,  78  S.  W.  236;  Avery  r.  Dickson, 
(Tex.  Civ.  App.  1899)  49  S.  W.  662;  Filgo 
V.  Citizens'  Nat.  Bank,  (Tex.  Civ.  App.  1896) 
38  S.  W.  237;  Western  Mortg.,  etc.,  Co.  r. 
Shelton,  8  Tex.  Civ.  App.  550,  29  S.  W.  494. 

Replevying  not  a  conversion. —  The  giving 
of  a  replevy  bond  by  plaintiff  is  not  a  con- 
version of  the  property  but  a  judicial  deposit 
for  the  purpose  of  keeping  it  safely  pending 
the  trial,  the  real  contest  continuing  to  be 
over  the  property  itself.  Western  ]\Iortg., 
etc.,  Co.  V.  Shelton,  8  Tex.  Civ.  App.  550.  29 
S.  W.  494. 

11.  Neill  r.  Billingsley,  49  Tex.  161;  Mc- 
Leod  Artesian  Well  Co.  "r.  Craig,  (Tex.  Civ. 
App.  1897)  43  S.  W.  934  [(1istinquishi>tg 
Watts  V.  Overstreet,  78  Tex.  571,  14  S.  W. 
704]. 

Rule  varies  with  circumstances  of  particu- 
lar case. — "Our  conclusion  upon  the  question 
present^^d  is  tliat  the  rule  as  to  the  time  when 
the  value  of  tlie  property  shall  be  assessed  in 
adjudging    the    liability    of    sureties   on  a 
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sureties  on  a  release  bond  are  responsible  for  costs.*^  In  Louisiana  counsel  fees 
incurred  in  the  original  sequestration  suit  are  recoverable/^  but  not  those  incurred 
in  the  proceedings  on  the  bond.^* 

D.  Sale  and  Disposition  of  Property —  l.  Sale  Before  Judgment.  Prop- 
erty may  be  sold  under  order  of  court  pending  the  litigation,  if  it  is  perishable/^ 
or  it  may  be  sold  by  consent.^^  But  one  who  has  secured  the  release  of  the  seques- 
tered property  by  giving  a  forthcoming  bond  has  no  right  to  sell  the  property 
before  judgment. 

2.  Disposition  of  Property  or  Proceeds  Thereof.  In  a  suit  against  defendant 
and  the  sureties  on  his  forthcoming  bond  the  judgment  should  provide  that  the 
proceeds  of  the  property  should  be  applied  first  to  the  judgment  against  the 
sureties. If  plaintiff  fail  to  recover  the  property  sued  for,  defendant  is  entitled 
to  a  judgment  restoring  the  same  to  his  possession,  or  for  its  value  if  it  cannot 


replevy  bond,  whether  such  assessment  shall 
be  made  at  the  date  of  the  replevy  or  at  the 
time  of  the  trial,  will  vary  with  the  facts 
and  circumstances  of  the  particular  case, 
having  in  view  the  purpose  of  the  bond  which 
is  indemnity  to  the  obligee  in  the  instru- 
ment." See  McLeod  Artesian  Well  Co.  v. 
Craig,  (Tex.  Civ.  App.  1897)  43  S.  W.  934, 
937. 

Recovery  is  not  limited  to  value  as  alleged 
in  petition,  but  extends  to  actual  value  as 
fixed  by  jury.  Watts  v.  Overstreet,  78  Tex. 
571,  14  S.  W.  704;  McLeod  Artesian  Well  Co. 
V.  Craig,  (Tex.  Civ.  App.  1897)  43  S.  W. 
934.  Compare  Bumpass  v.  Morrison,  70  Tex. 
756,  8  S.  W.  596. 

Judgment  on  bonds  should  state  value  of 
each  article  separately,  since  plaintiff  has  a 
right  to  return  property  seized  and  have  the 
value  thereof  credited  on  the  judgment.  Lew- 
ter  V.  Lindley,  (Tex.  Civ.  App.  1904)  81 
S.  W.  776;  Lynch  V.  Burns,  (Tex.  Civ.  App. 
1904)  79  S.  W.  1084;  Avery  V.  Dickson,  (Tex. 
Civ.  App.  1899)  49  S.  W.  662.  But  compa/re 
Pipkin  V.  Tinch,  (Tex.  Civ.  App.  1906)  97 
S.  W.  1077. 

12.  See  cases  cited  infra,  this  note. 

Recovery  of  costs  allowed. —  Norton  v. 
Cammack,  10  La.  Ann.  10  (restricted  to  costs 
incident  to  the  sequestration  proper  and  to 
the  release  of  the  property)  ;  Mills  v.  Hack- 
ett,  65  Tex.  580;  McLeod  Artesian  Well  Co. 
V.  Craig,  (Tex.  Civ.  App.  1897)  43  S.  W. 
934.  Where  plaintiff's  right  to  the  possession 
of  cattle  sequestered  was  not  disputed,  and  no 
evidence  was  offered  traversing  the  affidavit 
for  the  writ,  he  was  entitled  to  the  costs  of 
the  proceedings.  Rudolph  v.  Snyder,  47  Tex. 
Civ.  App.  438,  109  S.  W.  763. 

Recovery  of  costs  not  allowed  see  Neili 
V.  Billingslev,  49  Tex.  161;  Zimmerman  v. 
Pearson,  (Tex.  Civ.  App.  1899)  51  S.  W.  523; 
Henderson  v.  Brown,  16  Tex.  Civ.  App.  464, 
41  S.  W.  406;  Collier  v.  Meyers,  14  Tex.  Civ. 
App.  312,  37  S.  W.  183.  Where  property  se- 
questered in  mortgage  foreclosure  proceedings 
was  replevined,  and  judgment  was  thereafter 
rendered  for  plaintiff,  the  sureties  on  the  re- 
plevin bond  were  not  liable  for  costs.  Pipkin 
V.  Tinch,  (Tex.  Civ.  App.  1906)  97  S.  W. 
1077. 

Partial  success.— Under  Rev.  St.  (1895) 
art.  1425,  providing  that  the  successful  party 
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to  a  suit  shall  recover  all  costs,  except  where 
otherwise  provided,  where,  in  a  suit  to  re- 
cover cattle,  plaintiff  sequestered  them  and 
some  stock  food,  and  defendant  recovered 
forty-eight  dollars,  the  value  of  the  food,  and 
plaintiff  recovered  the  cattle,  defendant  may 
not  complain  because  all  costs  incurred  to  a 
certain  time  were  adjudged  against  him. 
Rudolph  V.  Snyder,  47  Tex.  Civ.  App.  438, 
106  S.  W.  763. 

13.  Norton  v.  Cammack,  10  La.  Ann.  10. 

14.  Collins  V.  Edwards,  13  La.  Ann.  342. 

15.  Field  v.  Broderick,  12  La.  Ann.  552. 
Property  not  subject  to  waste  or  decay  is 

not  properly  sold  pending  the  action;  but  an 
unauthorized  sale  is  not  ground  for  setting 
aside  a  decree  subsequently  rendered  in  the 
action,  the  remedy  therefor  being  against  the 
sheriff.  See  Day  v,  Hartman,  74  Miss.  489, 
21  So.  302. 

In  equity,  where  the  sequestration  issued 
as  a  mesne  process  the  property  sequestered 
could  not  ordinarily  be  sold;  aliter  where  the 
writ  was  used  as  a  final  process.  See  Daniell 
Ch.  Pr.  §  1054. 

Plaintiff  purchasing  at  sale  cannot  with- 
hold proceeds  so  as  in  effect  to  transfer  cus- 
tody of  the  sequestered  property  from  the 
sheriff  to  himself.  See  Field  v.  Broderick,  12 
La.  Ann.  552. 

16.  Gay  v.  Eaton,  28  La.  Ann.  1 ;  Prall  v. 
Peet,  3  La.  274,  holding  plaintiff's  lien  trans- 
ferred to  the  proceeds,  which  he  might 
sequester. 

17.  Marin  v.  Satterfield,  41  La.  Ann.  742, 
6  So.  551;  Pagett  v.  Curtis,  15  La.  Ann.  451; 
Coats  V.  Elliott,  23  Tex.  606;  Crawford  v. 
Southern  Rock  Island  Plow  Co.,  33  Tex.  Civ. 
App.  510,  77  S.  W.  280.  Compare  Warfield  v. 
Stubbs,  24  La.  Ann.  569. 

Unauthorized  sale  by  attorney  in  fact. — 
The  attorney  in  fact  of  a  seizing  creditor 
has  no  right  or  authority  in  law  to  dispose, 
at  private  sale  before  judgment,  in  favor  of 
his  principal,  and  without  any  order  of 
court,  of  the  property  of  the  seized  debtor 
coming  into  his  possession  by  a  release  bond 
from  judicial  sequestration;  and  for  so  doing 
he  is  liable  in  damages  to  the  extent  of  the 
value  of  the  thing  sold.  Marin  v.  Satterfield, 
41  La.  Ann.  742,  6  So.  551. 

18.  McLeod  Artesian  Well  Co.  v.  Craig, 
(Tex.  Civ.  App.  1897)  43  S.  W.  934. 
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be  returned. And  in  cases  where  plaintiff  is  successful  the  judgment  should 
be  alternative,  permitting  defendant  to  return  any  of  the  property  pro  tanio  in 
satisfaction  of  the  judgment.^^  After  nonsuit  or  dissolution  of  the  sequestration 
the  property  sequestered  is  properly  returned  by  the  sheriff  to  the  person  from 
whose  possession  it  was  taken, although  such  person  be  plaintiff  in  the  unsuc- 
cessful suit.^^  After  final  judgment  the  property  sequestered  should  be  delivered 
by  the  sheriff  to  the  party  adjudged  entitled  to  it.^^ 

E.  Charges  For  Care  and  Preservation  of  Property.  Costs  and 
reasonable  charges  for  preserving  the  property  sequestered  and  preventing  loss 
are  properly  deducted  from  the  res  before  it  is  turned  over  to  the  party  adjudged 
owner.^* 

X.  RIGHTS  OF  THIRD  PARTIES. 

A.  In  General.  Third  parties  whose  property  rights  are  in  danger  of  being 
prejudiced  by  the  sequestration  proceedings  may  intervene  in  their  own  behalf 
and  secure  the  release  of  the  property  on  bond,^^  as  well  as  contest  the  ownership 
thereof  or  right  thereto ;  but  the  statutory  remedy  permitting  them  to  do  so 
is  not  exclusive,  and  they  may  instead  resort  to  a  separate  suit  at  law  for  the 
purpose  of  establishing  their  right  to  the  property  sequestered.^^ 

B.  Who  May  Intervene.  Under  the  modern  practice  any  person  interested 
in  the  particular  property  sequestered  as  owner  or  lienor  may  intervene  to  protect 
his  right  in  the  property but  not  ordinary  general  creditors  without  special 
interest  in  the  specific  property  which  is  the  subject  of  the  suit.^^ 


19.  Rea  f.  Schow,  42  Tex.  Civ.  App.  600, 
93  S.  W.  706. 

20.  Clopton  f.  Goodbar,  (Tex.  Civ.  App. 
1900)  55  S.  W.  972. 

21.  Gay      Eaton,  28  La.  Ann.  1. 

22.  Hasluck  i*.  Morgan,  2  Mart.  N.  S. 
(La.)  9. 

23.  See  Martel  v.  Jennings-Heywood  Oil 
Syndicate,  115  La.  451,  39  So.  441. 

24.  Mestier  v.  A.  Chevalier  Paving  Co., 
108  La.  562,  32  So.  520;  Beam's  Appeal,  19 
Pa.  St.  453.  Compare  Milne  v.  Amelung,  2 
Mart.  (La.)  209. 

Repair  of  sequestered  turnpike. —  If  the  se- 
questrator of  a  turnpike  advance  his  own 
money  for  repairs,  he  does  so  at  his  own  risk; 
but  when  his  account  including  his  advances 
has  been  confirmed,  his  charges  should  be 
paid  by  priority  before  distribution.  See 
Beam's  Appeal,  19  Pa.  St.  453. 

Taxed  as  costs. —  Under  Tex.  Rev.  St. 
(1895)  art.  4871,  providing  that  an  officer  re- 
taining sequestered  property  shall  receive 
compensation  and  reasonable  charges  therefor 
to  be  taxed  and  collected  as  other  costs,  if 
defendant  was  entitled  to  recover  money  paid 
a  slieriff  to  regain  possession  of  sequestered 
property,  he  should  have  the  item  taxed  as 
costs,  and  could  not  have  his  right  thereto 
determined  by  the  jury.  Rudolph  v.  Snyder, 
47  Tex.  Civ.  App.  438,  106  S.  W.  763. 

25.  See  supra,  IX,  C,  2. 

Formerly  no  intervener  could  bond. —  See 
State  V.  Judge  Orleans  Parish  Fourth  Dist. 
Ct.,  25  La.  Ann.  299;  Duperier  v.  Flanders, 
20  La.  Ann.  29;  Ilaiie  v.  Oliver,  52  Tex.  443. 
Compare  Block  v.  Barthe,  20  La.  Ann.  344; 
Collins  V.  Edwards,  13  La.  Ann.  342;  Cata- 
logue V.  Bauries,  4  La.  Ann.  567. 

26.  See  Barton  v.  Stroud -Gibson  Grocer 
Co.,  (Tex.  Civ.  App.  1897)  40  S.  W.  1050; 
and  cases  cited  in  following  notes. 


27.  Lang  v.  Dougherty,  74  Tex.  226,  12 
S.  W.  29. 

Interveners  are  not  entitled  to  open  and 
conclude  argument  to  the  jury.  McSpadden 
V.  La  Force,  (Tex.  Civ.  App.  1897)  39  S.  W. 
163. 

28.  O'Neil  i\  Walker,  45  La.  Ann.  609,  12 
So.  872  (vendor's  lien  claimed)  ;  Phifer  v. 
Maxwell,  28  La.  Ann.  862  (lessor's  lien 
claimed);  Bee  v.  Carlin,  28  La.  Ann.  648  (ven- 
dor's lien  claimed)  ;  Gay  v.  Eaton,  28  La. 
Ann.  1 ;  Alexander  v.  Silbernagel,  27  La,  Ann. 
557;  Kirkland  v.  Boyle,  7  La.  Ann.  369.  See 
also  Catalogue  v.  Bauries^  4  La.  Ann.  507; 
Botterton  v.  Echols,  85  Tex.  212,  20  S.  W 
63;  Irvin  v.  Ellis,  76  Tex.  164,  13  S.  W.  22; 
Barton  v.  S+roud-Gibson  Grocer  Co.,  (Tox. 
Civ.  App.  1897)  40  S.  W.  1050. 

Transferee  of  defendant  not  served. — Where 
an  action  was  filed  on  a  note  and  chattel 
mortgage  given  by  M.  J.  Peters,  and  was 
docketed  as  against  J.  M.  Peters,  and  M.  J. 
Peters  was  not  personally  summoned  and  did 
not  appear,  a  writ  sequestering  the  property 
covered  by  the  mortgage,  issued  against  J'.  M. 
Peters,  was  a  nullity  as  to  M.  J,  Peters, 
which  his  transferee  could  plead  in  bar  of  a 
recovery  by  plaintiff.  Watt  /;.  Parlin,  etc., 
Co.,  44  Tex.  Civ,  App.  439,  98  S.  W.  428. 

29.  Hardy  r.  Lemons,  36  La.  Ann.  107; 
Irvin  V.  Ellis,  76  Tex.  164,  13  S.  W.  22. 

Only  owners,  pledgees,  or  consignees  can 
bond  sequestered  property  in  Louisiana.  See 
Hardy  v.  Lemons,  36  La.  Ann.  107,  denying 
lessee  of  property  the  right  to  bond. 

The  owner's  legal  representative  may  inter- 
vene see  Lemaun  r.  Truxillo,  32  La.  Ann. 
65,  where  defendant  was  without  capacity  to 
stand  in  judgnuMit. 

Estoppel. — A  declaration  by  the  intervener 
to  the  slieriff  after  the  sequestration  tliat  the 
property  sequestered  did  not  belong  to  liiin 
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C.  Right  of  Intervener  to  Question  Regularity  of  Sequestration 
Process.  In  Louisiana  the  intervener  cannot  question  the  regularity  or  suffi- 
ciency of  the  affidavit  or  bond  upon  which  the  sequestration  issued,''^^  but  in  Texas 
the  rule  is  apparently  otherwise.^^ 

D.  Nature  of  Intervention  Proceedings.  An  intervention  to  set  aside 
an  order  of  sequestration  on  the  ground  that  it  was  effected  on  property  claimed 
by  a  third  person  is  a  separate  demand  distinct  from  the  issue  in  the  sequestration 
proceeding  and  for  the  purposes  of  which  the  intervener  must  be  considered  as 
plaintiff,^^  upon  whom  rests  the  burden  of  making  out  that  defendant's  title  has 
been  divested  in  his  favor.^^ 

E.  Time  to  Intervene.  After  the  sequestered  property  has  been  released 
on  bond  it  is  too  late  for  a  third  person  to  intervene  and  assert  a  lien  on  the  prop- 
erty superior  to  that  of  the  sequestering  plaintiff.^* 

F.  Action  or  Proceeding.  Where  the  third  person  claimant  of  the  property 
proceeds  by  way  of  intervention,  his  petition  must  in  some  jurisdictions  be  sworn 
to  and  accompanied  by  a  bond,^^  but  the  absence  of  a  sufficient  bond  or  affidavit 
cannot  be  taken  advantage  of  on  general  demurrer,^^  and  a  petition  alleging  that 
the  intervener  was  the  owner  and  in  possession  of  the  property  when  it  was  seized 
and  delivered  from  his  possession  to  that  of  plaintiff  sufficiently  shows  the  interest 
in  the'  subject-matter  which  is  the  ordinary  test  of  the  right  to  intervene.^^  If 
the  pleading  raises  a  question  only  as  to  the  ownership  of  the  property  the  issues 
must  be  restricted  accordingly,  and  neither  plaintiff's  claim  nor  the  privilege 
which  he  asserts  can  be  attacked.^^ 

G.  Release  of  Property  to  Intervener  or  Claimant  on  Bond.  The 
statutes  now  generally  extend  to  third  persons  claiming  to  be  interested  as 
owners  or  lienors  the  privilege  of  securing  possession  of  the  property  sequestered, 
upon  execution  of  a  bond  similar  to  that  required  of  plaintiff  or  defendant  under 
like  circumstances.^^ 


will  not  estop  him  from  intervening  to  claim 
the  property.  Irvin  v.  Ellis,  76  Tex.  164,  13 
S.  W.  22. 

Recovery  by  intervener  for  wrongful  se- 
questration.— Where  the  intervener  shows 
that  plaintiff  agreed  to  accept  from  him  pay- 
ment for  the  property  sequestered  and  that  he 
has  made  such  payment,  he  can  in  the  main 
action  recover  from  plaintiff  for  the  wrong- 
ful lew  of  the  writ  of  sequestration.  Mc- 
Spadden  v.  La  Force.  (Tex.  Civ.  App.  1897) 
39  S.  W.  163.  Compare  Yun  Loy  Co.  v.  Eos- 
ser,  52  La.  Ann.  1723,  28  So.  251. 

Rights  of  attaching  creditors  where  prop- 
erty subsequently  sequestered. — An  ex  parte 
dissolution  of  a  sequestration  on  bond  does 
not  affect  attaching  creditors  who  are  not 
parties  either  to  the  suit  in  which  the  writ 
issued  or  to  the  motion  to  dissolve;  hence  a 
proviso  in  the  order  releasing  the  property 
that  it  should  not  be  considered  as  a  release 
from  the  attachments  M^as  proper  and  if  not 
expressed  would  have  been  implied.  State  V. 
Judge,  39  La.  Ann.  1108,  3  So.  342.  See 
also  Alabama  Bank  v.  Hozey,  2  Rob.  (La.) 
150. 

30.  Hawkins  v.  Beer,  37  La.  Ann.  53  (where 
affidavit  was  confessedly  insufficient)  ;  Carroll 
V.  Bridewell,  27  La.  Ann.  239.  Compare  Kirk- 
land  V.  Boyle,  7  La.  Ann.  369,  holding  that 
irregularities  should  be  urged  before  judg- 
ment. 

31.  McSpadden  r.  La  Force,  (Tex.  Civ. 
App.  1897)  39  S.  W.  163. 
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The  surety  on  an  intervener's  forthcoming 
bond  cannot  question  the  regularity  of  the 
order  permitting  the  intervener  to  bond.  Col- 
lins V.  Edwards,  13  La.  Ann.  342. 

32.  O'Neil  v.  Walker,  45  La.  Ann.  609,  12 
So.  872. 

33.  O'Neil  v.  Walker,  45  La.  Ann.  609,  12 
So.  872. 

After  appearing  and  filing  an  answer,  an 

intervener  cannot  urge  that  the  question  of 
his  title  is  not  properly  involved  in  the  suit. 
Barton  v.  Stroud-Gibson  Grocer  Co.,  (Tex. 
Civ.  App.  1897)  40  S.  W.  1050. 

34.  Phifer  v.  Maxwell,  28  La.  Ann.  862; 
Carroll  v.  Bridewell,  27  La.  Ann.  239. 

35.  See  Irvin  v.  Ellis,  76  Tex.  164,  13  S.  W. 
22;  Osborne  v.  Robinson,  (Tex.  Civ.  App. 
1896)  35  S.  W.  327. 

36.  Irvin  v.  Ellis,  76  Tex.  164,  13  S.  W 

22 

37.  Irvin  v.  Ellis,  76  Tex.  164,  13  S.  W. 
22. 

38.  O'Neil  v.  Walker,  45  La.  Ann.  609,  12 
So.  872. 

39.  See  supra,  IX,  C,  2. 

Bond  filed  without  oath. — Where  the  claim- 
ant of  sequestered  property  files  a  bond  but 
not  the  required  oath,  he  may  file  a  new  bond 
with  the  statutory  oath  attached  in  response 
to  a  motion  to  dismiss  his  claim.  Osborne  v. 
Robinson,  (Tex.  Civ.  App.  1896)  35  S.  W. 
327. 

The  principles  applying  to  the  enforcement 
of  such  bonds  and  to  the  accrual  of  rights 
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XL  DISSOLUTION,  QUASHING,  AND  VACATING.  , 

A.  Generally.  Sequestration  being  a  harsh  and  extraordinary  process,  the 
party  whose  property  is  seized  thereunder  need  not  await  the  trial  of  the  case 
on  the  merits  of  the  principal  demand,  but  may  have  summary  redress  by  motion 
to  dissolve,  if  the  proceedings  for  sequestration  are  either  in  substance  or  in  form 
defective  or  unjustified.^^  But  although  the  writ  issued  improvidently,  it  will  not 
be  set  aside  if  there  are  grounds  sufficient  for  immediately  reinstating  it/^ 

B.  Causes  —  l.  Defects  in  Proceeding.  Defects  either  in  the  affidavit,  as  fail- 
ure to  describe  the  property  sufficiently  for  identification,  or  to  allege  its  value,  or 
to  state  its  location,^^  or  in  the  bond,^^  will  justify  the  quashing  of  the  sequestra- 
tion process.  A  fortiori  will  a  writ  be  set  aside  which  has  issued  without  any 
bond  being  furnished    or  without  either  bond  or  affidavit.^^ 

2.  Non-Existence  of  Grounds  For  Sequestration.  Although  the  affidavit  is 
prima  facie  evidence  of  the  existence  of  the  grounds  for  sequestration/^  the  pre- 
sumption which  it  creates  must  yield  to  proof  of  its  falsity  and  of  the  non-existence 
of  grounds  for  the  writ,  which  must  thereupon  be  dissolved.*^ 

C.  By  Motion  or  Rule  to  Show  Cause  —  l.  In  General.   In  Louisiana  the 
most  common  and  appropriate  method  of  causing  a  writ  of  sequestration  to  be 
dissolved,  quashed,  or  vacated  is  by  motion  or  rule  to  show  cause  to  the  contrary, 
this  being  a  summary  process.    In  Texas,  apparently,  this  method  of  attack 
avails  only  as  against  defects  appearing  upon  the  face  of  the  record.^^ 


thereunder  are  identical  whether  they  be  given 
by  plaintiff,  defendant,  or  claimant,  and  are 
therefore  properly  discussed  under  another 
heading.    See  supra,  IX,  C,  4. 

40.  See  Boardman  v.  Glenn,  7  La.  Ann. 
581;  Crawford  v.  Jones,  2  La.  Ann.  826;  and 
cases  in  following  notes. 

41.  Royer's  Succession,  105  La.  281,  29  So. 
511  [foUoiuing  Adams  v.  Lewis,  7  Mart.  N.  S. 
(La.)  400]. 

Where  the  delay  in  filing  suit  for  the  pos- 
session of  land,  after  the  making  of  an  affi- 
davit for  a  writ  of  sequestration,  did  not 
authorize  the  inference  that  the  facts  stated 
in  the  affidavit  had  ceased  to  exist,  or  cast 
suspicion  on  the  fairness  of  the  proceedings, 
it  did  not  authorize  the  quashing  of  the 
affidavit.  Duncan  v.  Jouett,  (Tex.  Civ.  App. 
1908)  111  S.  W.  981. 

42.  McSpadden  v.  La  Force,  (Tex.  Civ. 
App.  1897)  39  S.  W.  103;  Huckins  v.  Kapf, 
(Tex.  App.  1889)  14  S.  W.  1016. 

43.  See  Mitchell  v.  Bloom,  91  Tex.  634,  45 
S.  W.  558;  Rohrbough  v.  Leopold,  68  Tex. 
254,  4  S.  W.  460;  McLeod  Artesian  Well  Co. 
V.  Craig,  (Tex.  Civ.  App.  1897)  43  S.  W.  934, 
holding  refusal  to  quash  sequestration  be- 
cause of  defective  bond  immaterial,  where  de- 
fendant had  replevied  the  property  and  plain- 
tiff had  recovered  judgment,  since  defendant 
and  his  sureties  were  liable  on  the  replevy 
bond  notwithstanding  any  quashal  of  the  se- 
questration process.    See  supra,  IX,  C,  4,  g, 

(IV),   (B),  (4). 

44.  Nickell  v.  Carter,  23  Tex.  Civ.  App. 
570,  50  S*  W.  769. 

45.  McClendon  v.  Bennett,  16  La.  Ann.  335. 
Writ  must  stand  or  fall  on  petition  as  filed 

for  its  issuance.  Royer's  SuccessicDn,  105  La. 
281,  29  So.  511.  Compare  Lemann  v.  Trux- 
illo,  32  La.  Ann.  65. 


Writ  quashed  for  variance  in  description. — 

Where  the  description  of  the  property  in  the 
writ  does  not  tally  with  that  in  the  petition, 
so  a.s  to  preclude  the  possibility  of  the  sher- 
iff's sequestering  the  wrong  property,  the 
writ  is  properly  quashed.  Woessner  v.  Flv, 
63  Tex.  198 ;  Porter  v.  Miller,  7  Tex.  468. 

Whether  an  intervener  or  claimant  may 
attack  the  regularity  of  the  sequestration 
proceedings  is  a  question  upon  whicli  the 
authorities  differ.  See  Hawkins  v.  Beer,  37 
La.  Ann.  53 ;  Carroll  v.  Bridewell,  27  La. 
Ann.  239;  McSpadden  v.  La  Force,  (Tex. 
Civ.  App.  1897)  39  S.  W.  163. 

46.  See  infra,  XI,  D. 

47.  Young  f.  Swanson,  115  La.  230,  38 
So.  975;  Boiniare  v.  St.  Geme,  113  La.  898, 
37  So.  869;  Pierce  v.  Sturdivant,  108  La.  558, 
32  So.  530;  Vives  v.  Robertson,  52  La.  Ann. 
11,  26  So.  756;  American  Furniture  Co.  '•. 
Grant-Jung  Furniture  Co.,  50  La.  Ann,  931, 
24  So.  182.    See  also  Jolinston  v.  Johnston, 

13  La.  Ann.  581,  Compare  Lowden  r.  Rob- 
ertson, 40  La,  Ann,  825,  5  So.  405. 

Long  residence  immaterial. — A  sequestra- 
tion obtained  on  the  ground  of  apprehension 
of  removal  of  property  cannot  be  set  aside  on 
proof  of  defendant's  long  residence  in  the 
parish  and  possession  of  ample  means.  Boat- 
ner  v.  Wade,  14  La.  Ann.  695. 

48.  Boardman  v.  Glenn,  7  La.  Ann.  581; 
Crawford  v.  Jones,  2  La.  Ann.  826 :  U'ooster 
V.  Salzman,  14  La.  98;  and  cases  in  preceding 
note.  See  also  Farr  v.  Davis,  5  La.  Ann. 
28. 

49.  See  Watts  r.  Overstreet,  78  Tex.  571, 

14  S.  W.  704,  holding  that  on  motion  to 
quash  the  sufficiency  of  a  writ  of  sequestra- 
tion must  be  tested  by  the  facts  ai)pearing 
upon  the  face  of  the  proceedings  and  no  ex- 
trinsic matters  can  be  shown. 
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2.  Time  to  Move.  A  motion  to  quash  the  sequestration  process  in  Texas  may 
be  filed  and  acted  on  at  any  time  before  the  trial  on  the  merit s,^^  but  the  rule  in 
Louisiana  is  not  so  liberal.^^ 

3.  Formal  Requisites  of  Motion,  The  grounds  relied  upon  for  dissolving  the 
sequestration  ought  to  be  specifically  assigned,^^  although  failure  to  do  so  will 
not  be  fatal  in  the  absence  of  objection.^^ 

D.  Evidence.  While  the  affidavit  is  prima  facie  evidence  of  the  existence  of 
the  grounds  upon  which  the  writ  issued,^*  the  presumption  which  it  creates  may 
be  rebutted;  and  the  Louisiana  supreme  court  now  apparently  subscribes  to 
the  doctrine  that  where  an  affidavit  setting  forth  plaintiff's  fear  of  removal  or 
disposition  of  property  is  attacked,  plaintiff  must  show  not  simply  that  he  did 
in  fact  fear,  as  alleged,  but  that  he  had  reasonable  grounds  for  his  fear.^^ 

E.  Effect  of  Dissolution.  On  the  dissolution  of  a  sequestration  defendant 
is  entitled  to  the  restitution  of  the  property  sequestered,^^  and  plaintiff  is  entitled 
to  make  such  restitution  so  as  to  reduce  the  quantum  of  damages. 

F.  Appeal  From  Order  Granting  or  Refusing  Dissolution  —  l.  Right 
to  Appeal.  An  appeal  lies  both  from  an  order  dissolving  and  from  an  order 
refusing    to  dissolve  a  sequestration. 


50.  Wheeler  V.  Wheeler,  65  Tex.  573; 
Gravitj^  Canal  Co.  v.  Sisk,  43  Tex.  Civ.  App. 
194,  95  S.  W.  724. 

51.  See  Slark  v.  Broom,  7  La.  Ann.  337. 
New  grounds  on  appeal. —  New  grounds  for 

the  dissolution  of  a  writ  of  sequestration  can- 
not be  made  in  the  supreme  court  where  there 
is  no  formal  written  assignment  of  errors. 
Carter  v.  Lewis,  15  La.  Ann.  574. 

52.  Wells  V.  St.  Dizier,  9  La.  Ann.  119. 

53.  Wells  V.  St.  Dizier,  9  La.  Ann.  119. 

54.  Young  V.  Swanson,  115  La.  230,  38 
So.  975;  Boimare  v.  St.  Geme,  113  La.  898, 
37  So.  869;  Royer's  Succession,  105  La.  281, 
29  So.  511;  Vives  v.  Robertson,  52  La.  Ann. 
11,  26  So.  756;  American  Furniture  Co.  v. 
Grant-Jung  Furniture  Co.,  50  La.  Ann.  931, 
24  So,  182.  See  supra,  V,  B,  3,  d,  (ii),  (b), 
(2),  (b).  See  also  Edwards  v.  Massey,  8 
N.  C.  359. 

55.  Young  V.  Swanson,  115  La.  230,  38 
So.  975;  Boimare  v.  St.  Geme,  113  La.  898, 
37  So.  869;  Pierce  v.  Sturdivant,  108  La. 
558,  32  So.  530;  Royer's  Succession,  105  La. 
281,  29  So.  511;  Vives  v.  Robertson,  52  La. 
Ann.  11,  26  So.  756;  American  Furniture  Co. 
V.  Grant- Jung  Furniture  Co.,  50  La.  Ann. 
931,  24  So.  182;  Cypress  Shingle,  etc.,  Co.  v. 
Lorio,  46  La.  Ann.  441,  15  So.  95;  Blanchard 
V.  Luce,  19  La.  Ann.  46;  Carter  v.  Lewis,  15 
La.  Ann.  574. 

56.  Boimare  r.  St.  Geme,  113  La.  898,  37 
So.  869;  Vives  v.  Robertson,  52  La.  Ann.  11, 
26  So.  756 ;  American  Furniture  Co.  v.  Grant- 
Jung  Furniture  Co.,  50  La.  Ann.  931,  24  So. 
182.  Compare  Lowden  v.  Robertson.  40  La. 
Ann.  825,  5  So.  405.    See  supra,  III,'  E,  2. 

Proof  of  grounds  of  motion  to  dissolve. — 
Defendant  may  prove  the  grounds  of  his  mo- 
tion to  set  aside  the  writ  where  the  facts 
sought  to  be  disproved  formed  an  induce- 
ment for  granting  the  order.  Van  Winkle  v. 
Flecheaux,  12  La.  148,  where  the  sequestra- 
tion was  obtained  on  an  allegation  of  appre- 
hension of  removal  of  slaves  from  the  state 
based  on  an  allegation  that  defendant  had 
sold  much,  if  not  all,  of  his  crop. 
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Notwithstanding  plaintiff's  proof  of  debt 
and  lien,  defendant  may  offer  evidence  that 
suing  out  of  sequestration  was  unjustified. 
Harris  v.  Finberg,  46  Tex.  79. 

Proof  of  defendant's  long  residence  in  the 
parish  and  possession  of  ample  means  will 
not  avail  to  set  aside  a  sequestration  obtained 
on  the  ground  of  plaintiff's  apprehension  that 
the  slave  sued  for  will  be  removed  out  of  the 
jurisdiction  of  the  court.  This  may  demon- 
strate that  plaintiff  is  well  protected  on  the 
sequestration  bond,  but  does  not  show  that 
plaintifi'  did  not  in  fact  entertain  the  appre- 
hension sworn  to  or  that  it  was  impossible 
that  such  apprehension  could  be  realized. 
Boatner  v.  Wade,  14  La.  Ann.  695. 

57.  Peters  v.  Anheuser-Busch  Brewing  As- 
soc., (Tex.  Civ.  App.  1900)  55  S.  W. 
516. 

58.  Long  V.  Kee,  42  La.  Ann.  899,  8  So. 
610. 

Judgment   should   therefore   itemize  the 

value  of  the  articles  seized.  Long  v.  Kee,  42 
La.  Ann.  899,  8  So.  610.  See  also  Lynch  v. 
Burns,  (Tex.  Civ.  App.  1904)  79  S.  W.  1084; 
Avery  v.  Dickson,  (Tex.  Civ.  App.  1899)  49 
S.  W.  662. 

Costs  where  sequestration  sued  out  in  er- 
ror.— ^Where  the  sequestration  has  been  sued 
out  as  the  result  of  an  error  for  which  de- 
fendant is  as  much  responsible  as  plaintiff, 
the  costs  thereof  must  be  equally  borne  by 
the  parties.  See  Pharr  v.  Shadel,  115  La. 
92,  38  So.  914. 

59.  Johnston  v.  Johnston,  13  La.  Ann.  581; 
Bres  V.  Booth,  1  La.  Ann.  307;  Gossett  v. 
Cashell,  14  La.  245.  But  see  Giddings'  Ap- 
peal, 81  *Pa.  St.  72. 

60.  Van  Winckle  v.  Flecheaux,  12  La.  148; 
Taylor  v.  Penrose,  12  La.  137.  See,  generally, 
Appeal  and  Error,  2  Cyc.  474. 

Writ  of  prohibition  to  compel  granting  of 
suspensive  appeal  will  not  issue  where  the 
court's  refusal  to  interfere  with  the  judicial 
custody  was  essential  to  the  preservation  of 
the  crop.  State  V.  Judge  Dist.  Ct.,  38  La. 
Ann.  49. 
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2.  Review  on  Appeal,  New  grounds  for  dissolving  a  writ  cannot  be  set  up 
for  the  first  time  in  the  supreme  court,  especially  where  there  has  been  no  formal 
written  assignment  of  errors.®^  Error  in  not  requiring  an  affidavit  for  sequestra- 
tion to  be  amended  so  as  to  conform  fiterally  to  the  statute  is  not  ground  for 
reversal  by  the  supreme  court  of  a  decree  refusing  to  dismiss  the  sequestration 
proceedings.^^ 

XII.  PROCEEDINGS  IN  MAIN  ACTION. 

A.  Necessity  For  Citation.  To  authorize  a  personal  judgment  to  be  ren- 
dered against  defendant  in  a  sequestration  proceeding  there  must  be  the  usual 
citation  required  in  proceedings  in  personam.^^  But  as  in  other  proceedings 
quasi  in  rem,  a  judgment  binding  the  property  sequestered  may  be  obtained 
upon  constructive  service  or  service  by  publication,  provided  the  requisite  for- 
mafities  are  strictly  complied  with.®* 

B.  Effect  of  Appearance.  Where  defendant  appears  by  petition  and  asks 
to  bond  the  property  sequestered  and  take  it  from  the  possession  of  the  court, 
he  is  concluded  from  urging  the  plea  of  want  of  citation.®^ 

C.  Evidence.  The  ordinary  rules  of  evidence  applicable  to  the  specific 
case  control  in  the  presentation  of  the  principal  demand  in  a  sequestration  pro- 
ceeding. ®®  Thus  it  is  error  to  admit  evidence  of  value  where  there  are  no  allega- 
tions of  value, ®^  or  to  give  judgment  for  a  specific  sum  where  there  is  no  evidence 
to  support  it.®^  The  burden  of  proof  is  of  course  upon  plaintiff  to  make  out 
his  case.®^ 

D.  Judgments  —  1.  Where  No  Personal  Jurisdiction  Acquired.  Where  no 
personal  jurisdiction  of  defendants  is  obtained,  the  judgment  should  be  only 
quasi  in  rem,  to  the  extent  of  defendant's  right  in  the  property  sequestered,  reserv- 
ing to  plaintiffs  the  right  to  an  action  in  personam.''^ 

2.  Where  Personal  Jurisdiction  Is  Acquired.  If  the  essentials  for  jurisdiction 
in  personam  exist,  a  binding  personal  judgment  may  be  pronounced,  notwithstand- 
ing errors  in  the  issuance  of  the  sequestration  process.'^ 


61.  Blanchard  v.  Luce,  19  La.  Ann.  46; 
Carter  v.  Lewis,  15  La.  Ann.  574. 

62.  Dean  v.  Boyd,  86  Miss.  204,  38  So.  297. 

63.  See  Bush  v.  Dewing,  24  La.  Ann.  272; 
Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed.  565. 

64.  See  McDonald  v.  Vaughan,  13  La.  Ann. 
405  (holding  a  defendant  not  bound  where 
the  citation  was  served  upon  an  "  advocate  " 
instead  of  upon  a  "  curator  ad  hoc  " )  ;  Terry 
i\  Terry,  10  La.  68.    See  also  supra,  I,  C,  2. 

Variance. — Where  a  publication  of  citation 
and  a  writ  of  sequestration  were  directed 
against  J.  M.  Peters,  the  writ  was  void  as 
against  M.  J.  Peters,  as  having  been  issued 
before  any  citation  issued  against  him,  since 
under  the  express  provision  of  Sayles  Rev. 
Civ.  St.  art.  4864,  the  writ  may  only  issue 
at  the  commencement  or  before  final  judg- 
ment of  a  suit.  Watt  v.  Parlin,  etc.,  Co.,  44 
Tex.  Civ.  App.  439,  98  S.  W.  428. 

65.  Bush  V.  Dewing,  24  La.  Ann.  272. 

66.  See  Evidence,  16  Cyc.  821. 

67.  Gillies  v.  Wofford,  26  Tex.  76. 

68.  Jacobs  v.  Arnold,  17  Tex.  651. 

69.  Rea  v.  Schow,  42  Tex.  Civ.  App.  600, 
93  S.  W.  706. 

70.  Peterson  v.  Willard,  17  La.  Ann.  93. 
See  also  Terry  v.  Terry,  10  La.  68. 

71.  Breed  v.  Repsher,  4  Mart.  (La.)  187; 
Cheatham  v.  Riddle,  8  Tex.  162. 

Separate  actions  on  a  note  by  partial  own- 
ers of  the  debt  are  not  void,  although  ir- 


regular, and  hence  do  not  invalidate  writs  of 
sequestration  issued  before  they  were  con- 
solidated, against  property  mortgaged  to  se- 
cure the  note.  Avery  v.  Popper,  92  Tex.  337, 
49  S.  W.  219,  50  S.  W.  122,  71  Am.  St.  Rep. 
849. 

Failure  to  file  bond  leaves  suit  an  ordinary 
one,  which  cannot  be  filed  on  Sunday;  hence 
when  a  sequestration  is  instituted  without 
bond  on  Sunday,  the  court  should  sustain  a 
motion  to  dismiss.  Nickell  v.  Carter,  23  Tex. 
Civ.  App.  570,  56  S.  W.  769. 

Judgment  should  permit  return  of  prop- 
erty.—  Since  the  process  in  sequestration  in- 
volves a  claim  to  specific  property,  a  judg- 
ment for  plaintiff  should  permit  defendant  to 
return  any  of  the  property  pro  tanto  in  sat- 
isfaction of  the  judgment.  Ckipton  v.  Good- 
bar,  (Tex.  Civ.  App.  1900)  55  S.  W.  972; 
Jackson  v.  Nelson,  (Tex.  Civ.  App.  1897)  39 
S.  W.  315.  And  if  plaintifi'  fails,  defendant 
is  entitled  to  a  judgment  restoring  the  prop- 
erty to  his  possession  or  for  its  value  if  it 
cannot  be  returned.  Rea  c.  Schow,  42  Tex. 
Civ.  App.  600,  93  S.  W.  706. 

Judgment  should  state  value  of  property. — 
Under  the  statute  authorizing  plainlill  in  iiie 
event  of  judgment  against  him  for  wrongful 
sequestration  to  return  tho  property  seized 
and  have  the  value  thereof  credited'  on  the 
judgment,  the  judgment  for  wrongful  seques- 
tration should  state  the  value  of  eaeii  article 
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3.  Where  Immatured  Demand  Involved.  Where  the  sequestration  process 
proper  fails  and  the  main  obhgation  sued  on  has  not  matured,  the  case  must  be 
dismissed  for  want  of  jurisdiction."^^ 

XIII.  WRONGFUL  SEQUESTRATION. 

A.  Under  Irregular  Process.  Where  the  writ  of  sequestration  issues 
irregularly,  at  the  instance  of  a  court  without  jurisdiction,  or  without  comphance 
with  jurisdictional  statutory  requisites,  liability  for  its  issuance  rests  upon  plaintiff 
who  has  provoked  a  seizure  without  authority  of  law.'^  Instances  of  such  cases 
are  rare,  however,  and  every  presumption  of  regularity  will  usually  be  indulged.'* 

B.  Under  Regular  Process  —  l.  Right  of  Action  —  a.  In  General.  Apart 
from  the  strict  obligation  implied  by  the  tenor  of  the  indemnity  bond  usually 
required  oi  a  plaintiff  in  sequestration  proceedings,  it  is  an  actionable  wrong,  on 
principles  of  general  law,  in  those  states  where  sequestration  is  most  commonly 
employed,  to  levy  a  sequestration  upon  property  where  legal  grounds  for  this 
extraordinary  proceeding  are  not  present,'^  even  though  the  issuance  of  the  writ 
was  on  the  showing  made  by  the  application  absolutely  proper  and  regular  in 
the  first  instance. 

b.  Upon  Bond.  Liability  for  wrongful  sequestration  on  the  indemnity  bond 
usually  required  is  controlled  of  course  by  the  terms  of  the  bond." 

2.  Elements  of  Liability  —  a.  In  General.  To  maintain  a  suit  for  wrongful 
sequestration  it  must  be  shown  that  no  ground  for  the  sequestration  actually 
existed,'^  for  where  the  apprehensions  sworn  to  are  shown  to  have  been  justified, 


separately.  See  Lynch  v.  Burns,  (Tex  Civ. 
App.  1904)  79  S.  W.  1084;  Avery  v.  Dick- 
son, (Tex.  Civ.  App.  1899)  49  S.  W.  662. 
Aliter  where  there  is  no  evidence  of  the  value 
and  the  jury  did  not  find  it,  although  it 
would  have  been  proper  to  instruct  the  jury 
to  make  such  a  finding. 

Judgment  not  supported  by  verdict  see 
Hines  v  Shafei,  (Tex.  Civ.  App.  1903)  74 
S.  W,  562,  holding  it  error  to  render  a  judg- 
ment where  the  jury  failed  to  find  when  the 
contract  of  pasturage  on  account  of  which 
defendant  claimed  a  lien  had  expired. 

Costs. —  The  judgment  in  the  principal  suit 
carries  with  it  the  costs  of  the  sequestration. 
Hunter  Canal  Co.  v.  Robertson,  113  La  833, 
37  8o.  771.  Compare  Pharr  v.  Shadel,  115 
La.  92,  38  So.  914. 

72.  Catlett  v.  Heffner,  23  La.  Ann.  577; 
Egan  V-  Fush,  46  La.  Ann.  474,  15  So.  539; 
Woessner  v.  Fly,  63  Tex  198. 

73.  See  Endel  v.  Norris,  (Tex.  Civ.  App. 
1900)  57  S.  W.  687. 

74.  Thus  where  the  affidavit  and  the  sher- 
iff's return  upon  the  writ  both  stated  the 
value  of  the  property  sequestered  in  an  amount 
exceeding  the  jurisdictional  limit  of  the  court, 
but  the  condition  of  the  record  was  such  that 
proof  might  have  been  made  upon  the  trial 
of  the  case  showing  the  value  of  the  property 
to  be  in  fact  within  the  jurisditional  limit, 
it  was  held  that  it  would  be  conclusively  pre- 
sumed upon  appeal  that  such  proof  was  made 
and  that  the  court  had  upon  inquiry  found 
that  it  had  jurisdiction  of  the  subject-mat- 
ter. Endel  v.  Norris,  (Tex.  Civ.  App.  1900) 
57  S.  W.  687. 

75.  Yun  Loy  Co.  v.  Rosser,  52  La.  Ann. 
1723,  28  So.  251;  American  Furniture  Co.  v. 
Grant-Jung  Furniture  Co.,  50  La.  Ann.  931, 
24  So.  182;  Broxton  v.  Bloom,  15  La.  Ann. 
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618;  Boardman  v.  Glenn,  7  La.  Ann.  581; 
Patterson  v.  Spaulding,  5  La.  Ann.  171; 
Hamilton  v.  Hurst,  5  La.  Ann.  150 ;  Stetson 
V.  LeBlanc,  6  La.  266;  Bledsoe  v.  Palmer, 
(Tex.  Civ.  App.  1904)  81  S.  W.  97;  Land  V. 
Klein,  21  Tex.  Civ.  App.  3,  50  S.  W.  638; 
McMillan  v.  Moon,  18  Tex.  Civ.  App.  227,  44 
S.  W.  414;  Simpson  v.  Lee,  (Tex.  Civ.  App. 
1896)  34  S.  W.  1053. 

The  rule  in  attachment  is  different  by  the 
weight  of  authority,  although  Louisiana  and 
Texas,  the  states  in  which  sequestration  cases 
chiefly  arise  to-day,  differ  from  the  authori- 
ties elsewhere.    See  Attachment,  4  Cyc.  833. 

Where  property  sequestered  is  lost  by 
sheriff's  negligence  while  in  the  custody  of 
that  officer,  plaintiff  is  responsible  therefor 
in  an  action  for  wrongful  sequestration. 
Hamilton  v.  Hurst,  5  La.  Ann.  150. 

76.  Rogers  v.  Dinwiddle,  (Tex.  Civ.  App. 
1903)  76  S.  W.  593. 

Affidavit  makes  only  prima  facie  showing. 
—  Where  it  is  charged  that  the  allegations  of 
the  petition  and  affidavit  were  false,  plaintiff 
will  be  required  to  show  and  sustain  the 
grounds  and  facts  upon  which  his  alleged  fear 
rested;  although  where  the  question  before 
the  court  is  whether  on  the  face  of  the  papers 
the  district  court  was  justified  on  the  plead- 
ings and  affidavit  in  directing  a  writ  of  se- 
questration to  issue,  the  appellate  court  will 
give  full  weight  to  the  affidavit  and  take  its 
averments  to  be  true.  American  Furniture 
Co.  V.  Grant-Jung  Furniture  Co.,  50  La.  Ann. 
931,  24  So.  182.  Compare  Lowden  v.  Rob- 
ertson, 40  La.  Ann.  825,  5  So.  405.  And  see 
supra,  III,  E,  2;  XI,  D. 

77.  Biggs  V.  D'Aquin,  13  La.  Ann.  21; 
Hamilton  v.  Hurst,  5  La.  Ann.  150. 

78.  Duncan  i'  Wise,  39  La.  Ann.  74,  6 
So.  13;  Kuhn  V.  Embry,  35  La.  Ann.  488. 
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or  other  requisite  grounds  are  established,  the  issuing  and  execution  of  the  writ 
being  lawful  can  cause  no  injury. "^^  Where  plaintiff  is  without  title  to,  or  interest 
in,  the  property  sequestered,  or  where  no  grounds  can  be  shown  for  the  issuance 
of  the  process,  the  wrongfulness  of  the  sequestration  is  apparent. 

b.  Malice  or  Bad  Faith.  Under  the  authorities  in  Louisiana  and  Texas, 
whence  most  of  this  branch  of  the  law  of  sequestration  is  derived,  malice  and 
bad  faith  are  not  essentials  to  a  right  of  action  for  wrongful  sequestration,^^ 
although  they  are  essential  to  a  judgment  for  exemplary  damages. 

3.  Accrual  of  Right  of  Action.  As  the  cases  cited  later  show,^*  the  right  of 
action  for  wrongful  sequestration  arises  at  once  upon  the  seizure  of  the  property, 
and  it  is  not  necessary  to  await  either  the  dissolution  of  the  writ  or  the  termination 
of  the  proceedings  in  the  main  action,  since  the  claim  for  damages  may  be  asserted 
by  means  of  reconvention  or  counter-claim  in  the  original  proceeding. 

4.  Persons  Liable  —  a.  In  General.  In  proceedings  independent  of  the 
indemnity  bond,  plaintiff  in  the  sequestration  suit  will  ordinarily  alone  be  liable 
for  damages;  but  officers  and  others  who  conspire  with  or  instigate  plaintiff  in 
the  unlawful  issue  of  the  writ  are  jointly  responsible  with  him.^® 

b.  Sureties.  To  the  extent  of  the  obligation  imposed  upon  them  by  the  tenor 
of  the  indemnity  bond  which  they  have  subscribed,  but  not  beyond,  the  sureties 
are  responsible  for  the  damages  occasioned  by  a  wrongful  sequestration.^' 

5.  Proceedings  to  Recover  —  a.  Jurisdiction  and  Venue.  Where  the  claim 
for  damages  for  wrongful  sequestration  is  not  set  up  by  way  of  counter-claim  or 
reconvention  in  the  original  proceedings,  the  usual  local  rules  as  to  jurisdiction 
of  courts  and  venue  of  personal  actions  will  apply,  according  to  which  the  pro- 
ceeding is  generally  required  to  be  brought  at  the  domicile  of  defendant  ®°  or  in 
the  county  from  which  the  writ  issued  or  where  the  levy  was  made.^^ 


See  also  Isaacson  v.  Wall,  22  La.  Ann.  243. 
But  compare  Nichols  v.  Paine,  (Tex.  Civ. 
App.  1908)  113  S.  W.  972. 

Nominal  damages  for  constructive  seizure. 
—  Where  property  already  in  the  hands  of 
the  sheriff  is  sequestered  under  a  second  writ, 
but  is  not  retained  after  its  release  from  the 
first  seizure,  the  second  seizure  is  construc- 
tive and  entitles  defendant  to  but  nominal 
damages  in  a  suit  for  wrongful  sequestration. 
Patterson  v.  Spaulding,  5  La.  Ann.  171. 

79.  Kuhn  v.  Embry,  35  La.  Ann.  488. 

If  the  owner  of  property  subject  to  a  lien 
so  acts  as  to  compel  sequestration  by  the 
lien-holder  for  his  own  protection,  such 
owner  is  not  entitled  to  a  credit  for  the  value 
of  the  rents  of  the  property  during  the  time 
it  is  held  by  the  officer  in  obedience  to  the 
writ.  See  Bumpass  V.  Morrison,  70  Tex.  756, 
8  S.  W.  596. 

Where  plaintiff  alleged,  but  did  not  actually 
have,  fear  of  defendant's  removal  of  the  prop- 
erty, the  latter  is  entitled  to  actual  damages, 
even  though  plaintiff  had  probable  cause  to 
fear.  McMillan  v.  Moon,  18  Tex.  Civ.  App. 
227,  44  S.  W.  414. 

80.  Yun  Loy  Co.  v.  Rosser,  52  La.  Ann. 
1723,  28  So.  251  (where  plaintiff  discon- 
tinued the  suit  after  seizure  and  detention  of 
the  property)  ;  Land  V.  Klein,  21  Tex.  Civ. 
App  3,  50  S.  W.  638;  Simpson  v.  Lee,  (Tex. 
Civ.  App.  1896)  34  S.  W.  1053. 

The  mere  existence  of  a  debt  will  not  au- 
thorize a  sequestration.  Vela  v.  Guerra,  75 
Tex.  595,  12  S.  W.  1127. 

81.  American  Furniture  Co.  v.  Grant-Jung 


Furniture  Co.,  50  La.  Ann.  931,  24  So. 
182. 

82.  See  infra,  XIII,  B,  5,  f,  (i). 

A  mortgagee  empowered  on  default  to  take 
possession  of  the  mortgaged  chattels  and  sell 
them  may,  on  default  on  a  suit  to  foreclose, 
sequester  the  chattels  without  incurring  lia- 
bility on  proof  that  the  grounds  stated  to 
obtain  the  writ  of  sequestration  were  untrue, 
and  that  the  same  was  maliciouslj-  sued  out, 
by  reason  of  which  the  mortgagor  suffered 
damages.  Nichols  v.  Paine,  (Tex.  Civ.  App. 
1908)  113  S.  W.  972. 

83.  See  infra,  XIII,  B,  5,  i,  (iv),  (a). 

84.  See  infra,  XIII,  B,  5,  c,  (ii),  (a). 

85.  See  infra,  XIII,  B,  5,  c,  (ii),  (a). 

86.  Clark  v.  Pearce,  80  Tex.  146,  15  S.  W. 
787;  Casey  v.  Hanrick,  69  Tex.  44,  6  S.  W. 
405;  Thomason  v.  Crawford,  46  Tex.  Civ. 
App.  461,  103  S.  W.  191;  Rountree  r.  Walker, 
46  Tex.  200.  See  also  Land  r.  Klein,  21  Tex. 
Civ.  App.  3,  50  S.  W.  638. 

A  partner  will  not  be  held  in  exemplary 
damages  on  account  of  his  associate's  malice 
unless  the  evidence  shows  that  he  partici- 
pated in  the  malicious  issuing  of  the  writ  or 
that  he  adopted  and  ratified  his  partner's 
acts.  Clark  v.  Pearce,  80  Tex.  146,  15  S.  W. 
787. 

87.  Tompkins  r.  Toland,  46  Tex.  584.  See 
also  Biggs  r.  D'Aquin.  13  La.  Ann.  21. 

88.  See  infra,  XIII,  B,  5,  c,  (i)-(ii). 

89.  See  Rountree  r.  Walker.  46  Tex.  200. 

90.  See  Nuzum  v.  Gore,  24  La.  Ann.  208. 

91.  See  Thomason  r.  Crawford,  46  Tex. 
Civ.  App.  461,  103  S.  W.  191. 

[XIII,  B,  5,  a] 
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b.  Statute  of  Limitations.  The  limitation  of  actions  for  wrongful  sequestra- 
tion will  vary  with  the  form  of  action  and  the  local  statutes  and  depends  on  no 
pecuHar  principles. It  has  been  held,  however,  that  where  plaintiff  sets  forth 
the  indemnity  bond  in  his  petition,  his  claim  will  be  considered  as  one  ax  contractu 
and  not  barred  by  the  prescription  applying  to  tort  actions,  although  damages 
are  sought  in  an  amount  exceeding  the  penalty  of  the  bond.^^ 

c.  Methods  of  Enforcing  Liability —  (i)  By  Proceedings  in  Main  Action; 
Reconvention.  Defendant  successful  in  a  sequestration  proceeding  may  assert 
his  claim  for  damages  by  way  of  reconventional  demand  or  counter-claim  in  the 
original  proceeding.^*  This  is  now  as  well  settled  in  Louisiana  as  in  Texas, 
a  statute  having  abrogated  the  former  requirement  that  this  could  not  be  done 
unless  plaintiff  and  defendant  resided  in  different  parishes.^' 

(ii)  By  Proceedings  Subsequent  to  Main  Action — (a)  Proceedings 
Upon  Bond  —  (1)  In  General.  Where  an  indemnity  bond  is  furnished,  defend- 
ant in  sequestration  proceedings  which  have  failed  need  not  raise  his  voice  by 
way  of  reconvention  or  counter-claim  in  the  main  suit;  he  may  institute  an  entirely 
separate  proceeding  upon  the  bond  against  those  who  are  obligors  thereon.^^ 

(2)  Necessity  of  Showing  Breach  of  Condition.  The  liability  imposed  by 
a  sequestration  bond  being  contingent,  one  suing  thereon  is  required  to  establish 
a  breach  of  the  condition  before  he  can  recover, which  ordinarily  may  be  done 
only  by  showing  abandonment  of  the  original  suit  or  defeat  of  complainant  therein.^ 

(b)  By  Action  Independently  of  Bond.  In  the  same  jurisdictions  where 
defendant  in  sequestration  proceedings  is  permitted  to  reconvene  or  counter- 
claim, or  to  sue  on  the  bond  for  damages,  he  has  the  option  to  bring  still  a  third 


In  Texas  the  suit  may  be  brought  in  the 

county  where  any  one  of  defendants  resides 
or  in  the  county  from  which  the  writ  issued 
or  where  the  levy  was  made.  See  Thomason 
V.  Crawford,  46  Tex.  Civ.  App.  461,  103  S.  W. 
191. 

92.  See  Limitations  of  Actions,  25  Cyc. 
963. 

93.  See  Biggs  v.  D'Aquin,  13  La.  Ann.  21. 

94.  Vela  v.  Guerra,  75  Tex.  585,  12  S.  W. 
1127;  Casey  v.  Hanrick,  69  Tex.  44,  6  S.  W. 
405;  Portier  v.  Fernandez,  35  Tex.  534;  Wil- 
kinson V.  Stanley,  (Tex.  Civ.  App.  1897)  43 
S.  W.  606;  McSpadden  v.  La  Force,  (Tex. 
Civ.  App.  1897)  39  S.  W.  163. 

Notice  to  sureties  not  required. —  The  sure- 
ties on  the  sequestration  bond  are  not  entitled 
to  citation  or  notice  of  the  filing  of  a  plea 
in  reconvention;  they  practically  become  par- 
ties to  the  suit  upon  the  execution,  approval, 
and  filing  of  their  bond.  See  Wilkinson  V. 
Stanley,  (Tex.  Civ.  App.  1897)  43  S.  W. 
606. 

Reconvention  against  a  third  party  not  a 

party  to  the  original  or  main  action  is  not 
permissible.  Casey  v.  Hanrick,  69  Tex.  44,  6 
S.  W.  105,  where  defendant  in  sequestration 
asserted  a  claim  against  plaintiff's  attorney 
for  alleged  wrongful  and  malicious  acts.  But 
an  intervener  claiming  title  to  the  property 
purchased  can  in  the  main  action  recover  from 
plaintiff  for  the  wrongful  levy  of  the  writ  of 
sequestration.  McSpadden  v.  La  Force,  (Tex. 
Civ.  App.  1897)  39  S.  W.  163.  Compare  Yun 
Loy  Co.  V.  Eosser,  52  La.  Ann.  1723,  28  So. 
251. 

Reconvention  in  later  suit  on  principal  de- 
mand.-—  Defendant  may  reconvene  for  dam- 
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ages  for  wrongful  sequestration  when  sued  in 
a  later  independent  action  by  the  original 
plaintiff  on  the  notes  on  which  the  sequestra- 
tion had  been  based.  Norwood  v.  Interstate 
Nat.  Bank,  (Tex.  Civ.  App.  1898)  45  S.  W. 
927  [reversed  on  other  grounds  in  92  Tex. 
268,  48  S.  W.  3]. 

95.  See  American  Furniture  Co.  v.  Grant- 
Jung  Furniture  Co.,  50  La.  Ann.  931,  24 
So.  182 ;  Hamilton  v.  Hurst,  5  La.  Ann.  150. 

96.  See  Acts  (1886),  No.  50. 

97.  See  Nuzum  v.  Gore,  24  La.  Ann.  208. 
Compare  Rodriguez  v.  Vassant,  11  La.  165. 

98.  Biggs  V.  D'Aquin,  13  La.  Ann.  21; 
Clarke  v.  Scott,  2  La.  Ann.  907;  Tompkins  v. 
Toland,  46  Tex.  584. 

Damages  beyond  penalty  claimed  in  suit 
on  bond. —  Where  plaintiff  declares  on  the 
bond,  but  demands  damages  in  excess  of  the 
penalty  thereof,  he  may  recover  beyond  the 
penalty  as  against  the  principal  obligor,  but 
not  as  against  the  sureties.  Biggs  v.  D'Aquin, 
13  La.  Ann.  21. 

99.  See  White  v.  Pettijohn,  23  N.  C.  52, 
where  the  condition  of  the  bond  was  that 
plaintiff  should  prosecute  his  said  suit  with 
effect,  or  in  case  he  failed  therein,  should  in- 
demnify defendant  for  all  damages,  and  it 
was  held  that  a  decretal  order  in  the  progress 
of  the  cause  t^iat  the  sequestration  should  be 
removed  and  the  sequestered  property  restored 
to  the  property  of  defendant,  and  that  he 
have  leave  to  put  the  bond  in  suit,  would  not 
authorize  a  recovery  upon  the  bond  for  a 
breach  of  its  condition,  there  being  no  final 
decision  of  the  matters  in  contest  between  the 
parties. 

1.  White  V.  Pettijohn,  23  N.  C.  52. 
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action,  by  way  of  an  independent  proceeding  sounding  in  tort  against  all  those 
proximately  causing  the  injury  of  which  he  complains.^ 

d.  Parties.  The  sureties  on  a  sequestration  bond  are  proper  parties  defendant 
in  a  suit  for  damages  for  wrongful  sequestration,^  and  it  has  been  held  that  the 
sureties  on  the  sequestration  bond  and  those  on  the  release  bond  may  properly 
be  joined  and  made  parties  in  one  proceeding  against  all;  *  but  where  the  prop- 
erty wrongfully  sequestered  has  been  lost  by  the  sheriff,  the  latter  need  not  be 
made  a  party  to  the  proceeding  against  original  plaintiff,  who  is  responsible  for 
the  loss.^  Where  certain  persons  are  improperly  joined  as  defendants,  their 
dismissal  from  the  suit  does  not  entitle  those  against  whom  it  was  properly  brought 
to  have  the  action  dismissed  as  to  them.^ 

e.  Pleadings.  The  complaint,  declaration,  or  petition  in  a  claim  for  damages 
for  wrongful  sequestration,  whether  set  up  by  way  of  reconvention  or  independ- 
ently, should  show  that  affidavit  was  made  to  obtain  the  writ  and  negative  its 
truth,'  although  it  need  not  set  out  the  affidavit  in  hcec  verbal  It  should  allege 
that  the  writ  was  issued  at  the  instance  of  defendant  ®  and  set  forth  the  value  of 
the  property  sequestered  and  the  items  of  special  damage. Where  the  com- 
plaint sets  forth  that  there  was  nothing  due  on  the  notes  on  which  the  sequestra- 
tion issued,  it  will  not  be  held  bad  on  general  demurrer  for  failure  to  allege  the 
result  of  the  suit  in  which  the  writ  was  sued  out.^^  Allegations  of  malice  and 
want  of  probable  cause  are  to  be  regarded  in  determining  whether  exemplary 
damages  are  to  be  awarded. 

f.  Defenses  —  (i)  Absence  of  Malice  or  Bad  Faith.  The  absence  of 
malice  or  bad  faith  is  no  defense  where  the  grounds  did  not  exist  for  sequestration,^* 
since  sequestration  being  an  extraordinary  and  harsh  process,  one  who  would 
use  it  must  make  sure  of  his  ground.^^ 


2.  Hamilton  v.  Hurst,  5  La.  Ann.  150; 
Clark  V.  Christine,  4  Rob.  (La.)  196;  Clark 
V.  Pearce,  80  Tex.  146,  15  S.  W.  787 ;  Rountree 
V.  Walker,  46  Tex.  200 ;  Portier  v.  Fernandez, 
35  Tex.  534;  Bledsoe  v.  Palmer,  (Tex.  Civ. 
App.  1904)  81  S.  W.  97;  Norwood  v.  Inter- 
state Nat.  Bank,  (Tex.  Civ.  App.  1898)  45 
S.  W.  927  [reversed  on  other  grounds  in 
92  Tex.  268,  48  S.  W.  3] ;  Simpson  v.  Lee, 
(Tex.  Civ.  App.  1896)  34  S.  W.  1053. 

Suit  on  sequestration  and  release  bonds  in 
one  action. —  Where  plaintiff  secured  the  re- 
lease of  the  sequestered  property  on  a  re- 
plevin bond  and  then  abandoned  the  seques- 
tration proceeding,  but  kept  the  property,  it 
was  held  that  defendant  could  in  one  action 
recover  on  both  bonds,  joining  the  sureties 
on  both.  Finegan  v.  Read,  8  Tex.  Civ.  App. 
33,  27  S.  W.  261. 

3.  Tompkins  V.  Toland,  46  Tex.  584. 

4.  Finegan  v.  Read,  8  Tex.  Civ.  App.  33,  27 
S.  W.  261. 

5.  Hamilton  t\  Hurst,  5  La.  Ann.  150. 

6.  Portier  v.  Fernandez,  35  Tex.  534. 

7.  Rountree  v.  Walker,  46  Tex.  200;  Wil- 
kinson V.  Stanley,  (Tex,  Civ.  App.  1897)  43 
S.  W.  606. 

8.  Wilkinson  v.  Stanley,  (Tex.  Civ.  App. 
1897)  43  S.  W.  606. 

9.  Rountree  v.  Walker,  46  Tex.  200. 

10.  Carson  v.  Texas  Installment  Co.,  (Tex. 
Civ.  App.  1890)  34  S.  W.  762,  where  the 
property  was  returned  uninjured,  the  decision 
resting  upon  the  ground  that  the  measure 
of  damages  would  be  the  legal  rate  of  in- 
terest on  the  value  of  the  property  during 
its  detention. 


11.  Broxton  v.  Bloom,  15  La.  Ann.  618 

(holding  that  where  no  allegation  was  made 
that  counsel  fees  had  been  incurred  or  paid, 
it  was  error  to  permit  proof  that  services  of 
plaintiff's  attorney  in  sequestration  proceed- 
ings wei-e  worth  one  thousand  dollars)  ;  Bum- 
pass  V.  Morrison,  70  Tex.  756,  8  S.  W.  596; 
Harris  V.  Finberg,  46  Tex.  79.  See  also  Car- 
son V.  Texas  Installment  Co.,  (Tex.  Civ.  App. 
1896)  34  S.  W.  762. 

Damages  claimed  for  rental  value  must  be 
pleaded. —  To  entitle  a  possessor  to  compensa- 
tion for  injury  resulting  from  error  or 
wrongful  sequestration,  there  must  be  some 
pleadings  to  authorize  the  introduction  of 
evidence.  See  Bumpass  v.  Morrison,  70  Tex. 
756,  759,  8  S.  W.  596. 

12.  Wheat  v.  Ball,  (Tex.  Civ.  App.  1902) 
68  S.  W.  181. 

13.  Wheat  v.  Ball,  (Tex.  Civ.  App.  1902) 
68  S.  W.  181. 

Where  the  petition  alleges  injury  to  plain- 
tiff in  his  good  name,  it  is  not  necessary  for 
plaintiff  in  such  connection  to  allege  that 
he  had  a  good  name.  Wlieat  v.  Ball,  (Tex. 
^iv.  App.  1902)   68  S.  W.  181. 

14.  Bledsoe  r.  Palmer,  (Tex.  Civ.  App. 
1904)  81  S.  W.  97;  Hines  f.  Shafer,  (Tex. 
Civ.  App.  1903)  74  S.  W.  562;  Simpson  v 
Lee,  (Tex.  Civ.  App.  1896)  34  S.  W.  1053 

Mistake. —  Wliere  the  sequestration  has 
been  sued  out  as  a  result  of  an  error  for 
which  defendant  is  as  much  responsible  as 
plaintiff,  the  costs  thereof  must  be  equally 
borne  by  the  parties.  Pharr  r.  Shade!,  115 
La.  92,*38  So.  914. 

15.  See  American  Furniture  Co.  r.  Grant- 
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(ii)  Return  of  Property  Sequestered.  In  a  proceeding  against  the 
sureties  on  the  sequestration  bond,  defendants  may  show  that  all  of  the  property 
sequestered  has  been  returned. 

(ill)  Fact  That  Property  Did  Not  Belong  to  Defendant.  If  the 
property  sequestered  did  not  belong  to  defendant  in  the  sequestration  proceedings 
he  has  no  right  to  damages  for  a  wrongful  sequestration.^' 

(iv)  Illegality  of  Claim  Asserted  in  Main  Action.  It  is  no  defense 
to  the  sureties  on  a  sequestration  bond  that  the  original  proceedings  failed  because 
of  the  refusal  of  the  court  to  enforce  a  contract  entered  into  for  purposes  repro- 
bated by  law.^^ 

(v)  Truth  of  Facts  Alleged  in  Affidavit.  It  is  of  course  a  complete 
answer  to  a  suit  for  wrongful  sequestration  that  the  writ  issued  properly  and 
that  the  grounds  set  forth  in  the  affidavit  actually  existed.^^ 

(vi)  Advice  of  Counsel.  The  fact  that  the  opinion  of  attorneys  was 
taken  before  the  issuance  of  the  writ  will  avail  to  protect  defendants  from  the 
charge  of  malice,  and  so  from  liability  for  exemplary  damages.^^ 

g.  Evidence — (i)  Burden  of  Proof.  Plaintiff  must  establish  by  a  pre- 
ponderance of  the  evidence  all  the  essential  elements  of  his  case :  the  non-existence 
of  the  grounds  alleged  for  suing  out  the  writ ;  the  actual  suffering  of  damage ; 
the  exact  amount  of  his  damage ;  all  items  of  special  damage ;  and  the  existence 
of  malice ;  while  matters  peculiarly  of  defense,  as  the  return  of  the  property 
sequestered,  must  be  established  by  defendant.^^ 

(ii)  Admissibility.  The  ordinary  rules  of  evidence  apply ;  and,  subject  to 
the  limitations  established  by  them,  all  relevant  evidence  will  be  heard  by  the 
trial  courto  Thus  hearsay  or  opinion  evidence  is  inadmissible,  but  any  evi- 
dence fairly  tending  to  explain  defendant's  motive  for  acting  is  admissible,  as 
bearing  upon  the  question  of  malice,  in  determining  the  right  to  exemplary 
damages.^^ 


Jung  Furniture  Co.,  50  La.  Ann.  931,  24  So. 
182. 

16.  Jones  V.  Doles,  3  La.  Ann.  588. 

17.  Laeoste  r.  Duvie,  31  La.  Ann.  367; 
Stetson  r.  Le  Blanc,  6  La.  266. 

But  it  has  been  held  that  the  surety  on  the 
indemnity  bond  will  not  be  heard  to  urge 
this  defense  after  final  judgment  on  the 
merits  for  defendant  in  sequestration.  Jones 
V.  Doles,  3  La.  Ann.  488. 

18.  Clarke  v.  Scott,  2  La.  Ann.  907,  hold- 
ing that  only  nominal  damages  will  be 
awarded,  however. 

Judgment  in  favor  of  plaintiff  in  sequestra- 
tion is  no  bar  to  a  suit  by  defendant  for 
wrongful  sequestration,  where  the  judgment 
simply  recognized  plaintiff's  title  and  did 
not  conclude  the  question  of  sequestration. 
Blum  V.  Gaines,  57  Tex.  135. 

19.  Kuhn  V.  Embry,  35  La.  Ann.  488 ;  Allen 
V.  Champlin,  32  La.  Ann.  511,  holding  no 
liability  where  the  surrounding  facts  fur- 
nished good  ground  to  plaintiff  for  the  belief 
and  fear  set  forth  in  his  affidavit.  See  also 
Pierce  v.  Sturdivant,  108  La.  558,  32  So. 
530;  Duncan  v.  Wise,  39  La.  Ann.  74,  6  So. 
13. 

Apparent  rather  than  actual  intent  im- 
portant.—  Where  the  right  to  sequester  is 
contested  on  the  averment  of  no  grounds 
existing  warranting  resort  to  the  writ,  the 
inquiry  is  to  be  directed  toward  ascertaining 
whether  the  debtor  was  doing  or  saying  that 
from  which  the  creditor  might  apprehend  an 
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intent  to  do  the  hurtful  thing  that  the  se- 
questration would  prevent,  rather  than  to 
ascertain  the  real  intent  of  the  debtor. 
Pierce  v.  Sturdivant,  108  La.  558,  32  So.  530. 

20.  See  Blum  v.  Gaines,  57  Tex.  135. 

21.  Harris  V.  Finberg,  46  Tex.  79;  McMil- 
lan V.  Moon,  18  Tex.  Civ.  App.  227,  44  S.  W 
414.  Compare  Young  v.  Guess,  115  La.  230, 
38  So.  975;  Boimare  v.  St.  Geme,  113  La. 
898,  37  So.  869;  Pierce  v.  Sturdivant,  108 
La.  558,  32  So.  530;  Vives  v.  Robertson,  52 
La.  Ann.  11,  26  So.  756;  American  Fur- 
niture Co.  V.  Grant-Jung  Furniture  Co.,  50 
La.  Ann.  931,  24  So.  182,  where,  upon  motion 
to  dissolve,  plaintiff  in  the  sequestration 
suit  was  required  to  prove  the  truth  of  his 
affidavit  and  the  existence  of  grounds 
therefor. 

22.  Penny  v.  Taylor,  5  La.  Ann.  713. 

The  burden  of  going  forward  with  evidence 

that  the  suing  out  of  the  writ  was  wrongful 
is  on  defendant  in  sequestration.  Harris  v. 
Finberg,  46  Tex.  79. 

23.  Walker  v.  Miltenberger,  22  La.  Ann. 
375. 

24.  Vives  v.  Robertson,  52  La.  Ann.  11,  26 
So.  756,  attorney's  fees. 

25.  Blum  V.  Gaines,  57  Tex.  135. 

26.  Jones  v.  Doles,  3  La.  Ann.  588. 

27.  Blum  V.  Gaines,  57  Tex.  135;  Endel  v. 
Norris,  (Tex.  Civ.  App.  1900)  57  S.  W.  687. 

28.  Bonner  v.  Copley,  15  La.  Ann.  504. 

29.  Blum  V.  Gaines,  57  Tex.  135;  Falls  City 
Clothing  Co.  v.  Cannon,    (Tex.   Civ.  App. 
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(ill)  Weight  and  Sufficiency —  (a)  In  General.  The  jury  should  ordi- 
narily be  left  to  determine  the  effect  of  the  evidence. Vague  and  uncertain 
evidence  will  not  support  a  verdict  or  judgment. Where  the  evidence  is  con- 
flicting, the  appellate  court  will  as  usual  not  disturb  a  verdict  for  damages. 

(b)  hi  Relation  to  Malice  and  Probable  Cause.  While  the  fact  that  the  opinion 
of  attorneys  was  taken  before  the  issuance  of  the  writ  is  competent  evidence  to 
show  want  of  malice,  it  is  not  conclusive  and  will  not  protect  defendant  from  the 
charge  of  malice  and  liability  in  exemplary  damages  therefor,  if  the  evidence 
otherwise  discloses  it.^^ 

(c)  Effect  of  Judgment  in  Main  Action.  The  dissolution  of  a  sequestration  in 
the  main  action  is  conclusive  upon  the  wrongfulness  of  the  original  proceeding, 
and  the  existence  of  at  least  a  technical  right  of  action.^*  Similarly  it  is  conclusive 
evidence,  even  as  against  the  sureties  on  the  sequestration  bond,  that  the  prop- 
erty right  is  in  defendant. But  where  the  judgment  in  the  original  proceedings 
was  one  of  nonsuit,^^  or  where  plaintiff  voluntarily  discontinued  the  suit,^'  the 
surety  may  show  that  the  property  sequestered  did  not  belong  to  defendant  in 
sequestration. 

h.  Instructions.  The  general  rules  as  to  instructions  in  civil  cases  apply as 
that  specific  instructions  desired  should  be  requested,^^  and  that  additional  charges 
covering  the  same  subject-matter  need  not  be  given.*^ 

i.  Damages  —  (i)  Character  of  Damages  Recoverable  Not 
Affected  by  Method  of  Enforcing  Liability.  The  jurisdictions  in 
which  the  writ  of  sequestration  as  a  conservatory  process  is  employed  most  fre- 
quently make  no  distinction  as  to  the  character  of  damages  recoverable  for  wrong- 
ful us§  of  the  process,  between  suits  on  bonds  and  independent  proceedings.*^ 
Defendant  has  his  option  to  proceed  in  either  way,^^  and  in  either  case  can  recover 
exemplary  damages  where  the  elements  requisite  thereto  are  present.*^ 

(ii)  Limitations  Imposed  by  Terms  of  Bond.  In  suits  on  bonds  the 
limitations  imposed  by  their  terms  and  the  nature  of  the  obligation  are  of  course 
respected,  and  damages  cannot  be  decreed  in  an  amount  exceeding  the  penalty,^ 


1907)  106  S.  W.  189  (holding  that  where, 
in  reconvention  for  damages,  actual  and 
exemplary,  for  a  wrongful  sequestration, 
malice,  express  or  implied,  is  shown,  evi- 
dence relating  to  injury  to  defendant's  credit, 
loss  of  trade,  customers,  etc.,  is  admissible 
on  the  question  of  exemplary  damages)  ;  Rea 
V.  Schow,  42  Tex.  Civ.  App.  600,  93  S.  W. 
706  (admitting  evidence  to  show  that  plain- 
tiff who  claimed  ownership  had  a  mortgage 
lien  on  the  property  sequestered)  ;  Endel  v. 
Norris,  (Tex.  Civ.  App.  1900)  57  S.  W.  687 
(holding  it  competent  to  show  report  of 
agent  sent  to  investigate  property  by  the 
plaintiff  in  the  sequestration  proceedings). 

Evidence  to  show  property  did  not  belong 
to  defendant  in  sequestration  may  be  intro- 
duced by  sureties  on  sequestration  bond  in 
a  suit  against  them  for  damages  where  the 
original  sequestration  proceeding  was  discon- 
tinued or  plaintiff  therein  was  nonsuited. 
Lacoste  v.  Duvie,  31  La.  Ann.  367;  Stetson 
V.  Le  Blanc,  6  La.  266.  Aliter  where  there 
was  final  judgment  on  the  merits  for  de- 
fendant in  the  original  proceedings.  Jones 
V.  Doles,  3  La.  Ann.  488. 

30.  Casey  v.  Hanrick,  69  Tex.  44,  16  S.  W. 
405;  Rogers  v.  O'Barr,  (Tex.  Civ.  App.  1903) 
76  S.  W.  593. 

31.  Walker  v,  Miltenberger,  22  La.  Ann. 
375. 
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32.  Clark  v.  Pearce,  80  Tex.  146,  15  S.  W. 
787.  See  Johnston  v.  Johnston,  13  La.  Ann. 
581. 

Necessity  of  introducing  bond,  affidavit, 
writ,  and  return. —  In  reconvention  on  a 
sequestration  bond,  judgment  cannot  be  ren- 
dered against  the  sureties  without  the  intro- 
duction into  evidence  of  the  bond,  affidavit, 
writ,  and  officer's  return.  Wilkinson  V. 
Stanley,  (Tex.  Civ.  App.  1897)  43  S.  W.  606. 

33.  Blum  V.  Gaines,  57  Tex.  135. 

34.  See  American  Furniture  Co,  v.  Grant- 
Jung  Furniture  Co,,  50  La.  Ann.  931,  24  So. 
182.  Comp(we  Clarke  v.  Scott,  2  La.  Ann. 
907. 

35.  Jones  v.  Doles,  3  La.  Ann.  588. 

36.  Lacoste  v.  Duvie,  31  La.  Ann.  367. 

37.  Stetson  v.  Le  Blanc,  6  La.  266. 

38.  See  Trial. 

39.  Clark  v.  Pearce,  80  Tex.  146,  15  S.  W. 
787. 

40.  Blum  r.  Gaines,  57  Tex.  135. 

41.  See  Penny  v.  Taylor,  5  La.  Ann.  713; 
and  cases  cited  passim,  this  subtitle. 

42.  See  Clark  v.  Christine,  4  Rob.  (La.) 
196. 

43.  See  Broxton  v.  Bloom.  15  La.  Ann. 
618;  Wheat  r.  Ball,  (Tex.  Civ.  App.  1902) 
68  S.  W.  181.  Compare  Bonner  r.  Copley, 
15  La.  Ann.  504. 

44.  Biggs  r.  D'Aquin,  13  La.  Ann.  21. 
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nor  can  the  surety  be  held  for  any  injury  to  the  property  sequestered  prior  to  the 
date  of  the  bond.^'"^ 

(ill)  AcTVAL  Damages  —  (a)  Right  to  Recover.  Wrongful  sequestration, 
even  though  instituted  without  malice  and  in  good  faith,  gives  rise  to  a  cause  of 
action  for  actual  damages  sustained  by  defendant  in  the  sequestration  proceed- 
ing.*^ Where  plaintiff  in  the  original  action  acted  with  a  wrongful  motive,  actual 
damages  are  of  course  allowed,  and  serve  as  a  basis  for  the  assessment  of  exemplary 
or  punitive  damages.*^ 

(b)  Measure  of  Actual  Damages.  Actual  damages  include  all  such  as  proxi- 
mately flow  from  the  wTongful  issuance  of  the  writ  and  the  seizure  of  the  property 
thereunder.*^ 

(iv)  Exemplary  or  Punitive  Damages  —  (a)  Under  What  Circum- 
stances Allowable.  On  the  rather  anomalous  principle  which  has  become  imbedded 
in  the  general  law  of  damages/^  exemplary  or  punitive  damages  will  be  allowed 
where  it  is  found  that  the  sequestration  proceedings  were  instituted  by  plaintiff 
with  malice, but  not  otherwise. 

(b)  Necessity  of  Actual  Damages  as  Basis  For  Exemplary  Damages.  Before 
exemplary  damages  can  be  allowed,  it  must  be  shown,  as  required  by  the  gen- 
eral rule,  that  some  actual  damages  have  been  sustained,^^  and  where  there 


45.  McMicliael  v.  Gillispie,  7  Rob.  (La.) 
13. 

46.  Broxton  v.  Bloom,  15  La.  Ann.  618; 

Bonner  v.  Copley,  15  La.  Ann.  504;  Penny  v. 
Taylor,  5  La.  Ann.  713;  Hamilton  V.  Hurst, 
5  La.  Ann.  150;  Jones  V.  Doles,  3  La.  Ann. 
588;  Bledsoe  v.  Palmer,  (Tex.  Civ.  App. 
1904)  81  S.  W.  97;  Hines  f.  Shafer,  (Tex. 
Civ.  App.  1903)  74  S.  W.  562;  McMillan  v. 
Moon,  18  Tex.  Civ.  App.  227,  44  S.  W.  414; 
Simpson  v.  Lee,  (Tex.  Civ.  App.  1895)  34 
S.  W.  1053.  See  also  American  Furniture 
Co.  V.  Grant- Jung  Furniture  Co.,  50  La. 
Ann,  931,  24  So.  182;  and  cases  cited  infra, 
notes  50,  51. 

47.  See  infra,  XIII,  B,  5,  i,  (iv). 

48.  Sellick  v.  Kelly,  11  Rob.  (La.)  145; 
Stetson  V.  Le  Blanc,  6  La.  266;  Lacy  V. 
Gentry,  (Tex.  Civ.  App.  1900)  56  S.  W.  949; 
Grimes  v.  Shaw,  2  Tex.  Civ.  App.  20,  21 
S.  W.  718. 

Damages  recoverable  from  sureties  on  se- 
questration bonds  are  such  as  may  naturally 

flow  from  the  seizure  and  detention  of  the 
property  and  such  special  damages  as  may 
be  alleged  and  proven  to  have  necessarily  re- 
sulted therefrom.  Finegan  v.  Read,  8  Tex. 
Civ.  App.  33,  27  S.  W.  161  [citing  Harris 
t\  Finberg,  46  Tex.  79]. 

Rent  and  unpaid  notes. —  Where  vendor  re- 
tained a  lien  for  land  sold  and  afterward 
got  possession  under  sequestration  wrong- 
fully sued  out,  in  trespass  to  try  title  by 
the  vendor,  the  court  properly  allowed  the 
purchaser  credit  on  the  unpaid  notes  for 
the  value  of  the  timber  cut  and  rent  while 
the  vendor  was  wrongfully  in  possession. 
Moore  v.  Brown,  46  Tex.  Civ.  App.  523,  103 
S.  W.  242. 

The  true  standard  of  damages  is  defend- 
ant's probable  loss  in  being  deprived  of  the 
free  use  or  disposal  of  his  property.  He 
should  be  placed  as  nearly  as  possible  in 
the  situation  he  would  have  been  in  had  the 
writ  not  issued.    Sellick  v.  Kelly,  11  Rob. 

[XIII,  B,  5,  i,  (II)] 


(La.)  145;  Stetson  v,  Le  Blanc,  6  La. 
266. 

Damages  held  excessive  see  Falls  City 
Clothing  Co.  V.  Cannon,  (Tex.  Civ.  App. 
1907)  106  S.  W.  189. 

49.  See  Damages,  13  Cyc.  1. 

50.  Clark  v.  Pearce,  80  Tex.  146,  15*  S.  W. 
787;  Harris  v.  Finberg,  46  Tex.  79;  Rea  v. 
Schow,  42  Tex.  Civ.  App.  600,  93  S.  W.  706; 
Bledsoe  v.  Palmer,  (Tex.  Civ.  App.  1904)  81 
S.  W.  97;  Wheat  v.  Ball,   (Tex.  Civ.  App. 

1902)  68  S.  W.  181;  Land  v.  Klein,  21  Tex. 
Civ.  App.  3,  50  S.  W.  638;  Simpson  v.  Lee, 
(Tex.  Civ.  App.  1896)  34  S.  W.  1053; 
Grimes  v.  Shaw,  2  Tex.  Civ.  App.  20,  21 
S  W.  718;  and  cases  cited  in  following  note. 

51.  Marin  v.  Satterfield,  43  La.  Ann.  742; 
Broxton  v.  Bloom,  15  La.  Ann.  618;  Biggs 
V.  D'Aquin,  13  La.  Ann.  21 ;  Penny  v.  Taylor, 
5  La.  Ann.  713;  Culbertson  v.  Cabeen,  29 
Tex.  247;  Bledsoe  v.  Palmer,  (Tex.  Civ.  App. 
1904)  81  S.  W.  97;  Lynch  v.  Burns,  (Tex. 
Civ.  App.  1904)  79  S.  W.  1084. 

Existence  of  probable  cause. —  Where  plain- 
tiff had  the  legal  title  to  a  house  and  lot, 
the  holding  of  possession  by  defendant  under 
a  void  contract  which  he  refused  to  sur- 
render constituted  probable  cause  for  suing 
out  a  writ  of  sequestration,  and  hence  de- 
fendant is  not  entitled  to  exemplary  dam- 
ages. Cobb  V.  Johnson,  101  Tex.  440,  108 
S.  W.  811  [reversing  (Civ.  App.  1907)  105 
S.  W.  8471. 

Where,  in  reconvention  for  damages,  actual 
and  exemplary,  for  a  wrongful  sequestration, 
there  was  a  judgment  for  actual  damages 
alone,  it  will  be  presumed  that  evidence  re- 
lating to  injury  to  defendant's  credit,  loss  of 
trade,  customers,  etc.,  was  not  considered  in 
arriving  at  the  decision,  so  that  the  judg- 
ment being  in  excess  of  the  actual  damages 
was  excessive.  Falls  City  Clothing  Co.  v. 
Cannon,  (Tex.  Civ.  App.  1907)  106  S.  W.  189. 

52.  Rogers  v.  Dinwiddie,  (Tex.  Civ.  App. 

1903)  76  S.  W.  693;  Lacy  v.  Gentry,  (Tex. 
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is  no  basis  for  more  than  nominal  damages,  exemplary  damages  cannot  be 
recovered. 

(v)  Nominal  Damages.  In  cases  where  the  sequestration  is  found  to  have 
wrongfully  issued,  but  no  actual  loss  has  been  suffered  by  defendant,  the  accrual 
of  the  technical  right  of  action  in  his  favor  will  nevertheless  entitle  him  to  a 
verdict  and  judgment  for  nominal  damages.^"* 

(vi)  Particular  Items  of  Damage  —  (a)  In  General.  All  actual 
expenses  incurred  and  pecuniary  losses  sustained  properly  enter  into  a  calculation 
of  actual  damages.^^  The  inconvenience  and  cost  of  forced  removal  from  leased 
premises  may  be  considered,^®  but  the  value  of  defendant's  time  while  attending 
court  and  similar  incidental  expenses  are  not  allowable,^^  nor  do  allegations  of 
an  assault  on  plaintiff's  wife  entitle  plaintiff  to  damages  where  no  facts  are  averred 
that  show  such  assault  and  where  there  is  no  averment  of  loss  of  wife's  society 
or  services.^^ 

(b)  Interest  on  Items  of  Damage.  Interest  on  the  items  of  damage  making  up 
a  claim  for  wrongful  sequestration  is  not  allowed.^^ 

(c)  Costs  of  Suit.  The  sureties  on  the  sequestration  bond  and  a  fortiori  the 
principal  obligor  thereon  are  responsible  for  the  costs  of  the  original  wrongful 
proceeding.^** 

(d)  Injury  to  Credit  or  Reputation.  Damages  arising  from  loss  of  credit,  as 
through  a  protest  of  defendant's  commercial  paper  made  in  consequence  of  his 
property  being  sequestered,  are  not  too  remote  to  be  considered  in  assessing 
damages,®^  and  injury  to  plaintiff's  good  name  is  properly  considered  in  deter- 
mining the  allowance  and  amount  of  exemplary  damages.®^ 

(e)  Physical  or  Mental  Pain.  It  has  been  held  that  where  the  elements  for 
exemplary  damages  are  present  ®^  the  jury  may  consider  evidence  showing  insults 
or  outrages,^*  but  that  where  the  claim  is  for  actual  damages  it  cannot  be 
supported  by  allegations  of  physical  or  mental  pain.®^ 

(f)  Injury  to  or  Depreciation  of  Property.  Where  the  property  sequestered  is 
injured  during  the  pendency  of  the  proceeding  or  depreciates  in  value  during 
that  interval  plaintiff  in  the  original  action  is  properly  held  for  such  injury  or 


Civ.  App.  1900)  56  S.  W.  949;  Carson  V. 
Texas  Installment  Co.,  (Tex.  Civ.  App. 
1896)   34  S.  W.  762. 

53.  Lacy  v.  Gentry,  (Tex.  Civ.  App.  1900) 
56  S.  W.  949. 

54.  Patterson  v.  Spaulding,  5  La.  Ann.  171 
(where  property  already  in  hands  of  sheriff 
was  seized  under  a  second  writ,  but  was  not 
retained  after  its  release  from  first  suit)  ; 
Clarke  v.  Scott,  2  La.  Ann.  907  (where  the 
sequestration  proceedings  were  dismissed  on 
the  ground  that  courts  of  justice  would  not 
lend  their  aid  to  enforce  contracts  entered 
into  for  illegal  purposes ) ;  Lacy  v.  Gentry, 
(Tex.  Civ.  App.  1900)  56  S.  W.  949  (where 
the  sequestration  was  wrongful  because  pre- 
mature but  the  property  was  sold  immedi- 
ately afterward  under  attachment  and  fore- 
closure proceedings  based  on  same  debt). 

Nominal  damages  for  constructive  seizure 
see  Patterson  v.  Spaulding,  5  La.  Ann.  171. 

55.  Yun  Loy  Co.  v.  Rosser,  52  La.  Ann. 
1723,  28  So.  251. 

56.  Blum  V.  Gaines,  57  Tex.  135;  Wilkin- 
son V.  Stanley,  (Tex.  Civ.  App.  1897)  43 
S.  W.  606;  Simpson  v.  Lee,  (Tex.  Civ.  App. 
1896)   34  S.  W.  1053. 

57.  Harris  v.  Finberg,  46  Tex.  79. 

58.  Carson  v.  Texas  Installment  Co.,  (Tex. 
Civ.  App.  1896)  34  S.  W.  762. 


59.  Bonner  v.  Copley,  15  La.  Ann.  504. 

60.  Windus  v.  James,  (Tex.  Civ.  App. 
1902)  19  S.  W.  873.  Compare  Stauffer  v. 
Garrison,  61  Miss.  67;  Meyer  v.  Hill,  (Tex. 
Civ.  App.  1898)  45  S.  W.  333. 

Costs  upon  wrongful  sequestration  in 
equity. —  Where  defendant  had  brought  a  bill 
in  the  chancery  court  to  vacate  an  assign- 
ment made  by  his  debtor  and  had  sequestered 
the  latter's  property,  he  was  held,  in  a  suit 
on  the  sequestration  bond,  not  responsible 
for  fees  and  costs  incident  to  the  defense  of 
the  suit  on  the  ground  that  the  seizure  was 
apart  from  the  suit  and  the  bond  was  se- 
curity only  for  the  wrongful  seizure  of  the 
property.  Stauffer  v.  Garrison,  61  Miss. 
67. 

Where  sequestration  was  sued  out  in  error 

for  which  defendant  is  as  much  respon- 
sible as  plaintiff,  the  costs  thereof  must  be 
equally  borne  by  the  parties.  Pharr  v. 
Shadel,  115  La.  92,  38  So.  914. 

61.  Dyke  v.  Walker,  5  La.  Ann.  519. 

62.  Wheat  v.  Ball,  (Tex.  Civ.  App.  1002) 
68  S.  W.  181. 

63.  See  supra,  XIII,  B,  5,  i,  (iv),  (a) -(b). 

64.  Clark  v.  Pearce,  80  Tex.  146,  15  S.  W. 
787. 

65.  Carson  r.  Texas  Installment  Co.,  (Tex. 
Civ.  App.  1895)   34  S.  W.  762.     See  also 
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depreciation;  but  it  must  be  clearly  shown  that  such  damages  were  actually 
sustained  by  reason  of  the  sequestration,^^  and  they  cannot  be  allowed  where 
defendant  could  have  avoided  them  by  bonding  the  property,®^  where  they  are 
not  appropriately  alleged/^  where  the  injury  occurred  after  the  property  had  been 
bonded, or  where  the  depreciation  took  place  after  the  dismissal  of  the  writ."^^ 

(g)  Value  of  Use  of  Property.  A  successful  defendant  in  a  sequestration  suit 
is  entitled  to  claim  the  value  of  the  use  or  the  rental  value  of  the  property  seized 
during  the  period  of  its  detention  under  the  process.'^ 

(h)  Value  of  Property  Sequestered.  Where  the  property  sequestered  is  never 
returned  or  satisfactorily  accounted  for,  as  the  law  requires,'^  even  though  lost 
through  the  negligence  of  the  sheriff,'*  the  measure  of  damages  for  which  plaintiff 
in  sequestration  will  be  held  is  the  value  of  the  property  at  the  time  of  the 
sequestration  with  interest  to  the  time  of  trial. 

(i)  Attorney's  Fees.  Fees  paid  attorneys  in  the  defense  of  sequestration 
proceedings  are  proper  items  of  actual  damage,'^  although  they  must  be  restricted 


Texas  Installment  Co.  f.  Lewis,  (Tex.  Civ. 
App.  1895)  30  S.  W.  486. 

66.  Sellick  V.  Kelly,  11  Rob.  (La.)  145; 
Stetson  V.  Le  Blanc,  6  La.  266;  Moore  V. 
Brown,  46  Tex.  Cir.  App.  523,  103  S.  W. 
242;  Wilkinson  v.  Stanley,  (Tex..  Civ.  App. 
1897)  43  S.  W.  606. 

Value  of  timber  cut  while  plaintiff  wrong- 
fully in  possession. —  Where  a  vendor  retained 
a  lien  for  land  sold  and  afterward  got  pos- 
session under  a  sequestration  wrongfully 
sued  out  in  trespass  to  try  title,  the  court 
properly  allowed  the  purchaser  credit  on  the 
unpaid  notes  for  the  value  of  the  timber  cut 
while  vendor  was  wrongfully  in  possession. 
Moore  v.  Brown,  46  Tex.  Civ.  App.  523,  103 
S.  W.  242. 

67.  Penny  v.  Taylor,  5  La.  Ann.  713;  Jones 
V.  Doles,  3  La.  Ann.  588;  Rodriguez  v. 
Vassant,  11  La.  165. 

Death  of  slave  in  jail. —  If  defendant  does 
not  clearly  show  that  his  slave  died  of  a 
disease  contracted  while  he  was  in  jail  under 
sequestration,  he  cannot  recover  his  loss  but 
is  limited  to  the  value  of  his  services  from 
the  sequestration  till  his  death.  Rodriguez 
V.  Vassant,  11  La.  165. 

Amount  of  note  sequestered. —  Where  the 
makers  of  a  promissory  note  caused  its  se- 
questration on  the  eve  of  its  maturity,  being 
then  solvent,  and  after  dismissal  of  the 
sequestration  proceedings  a  judgment  against 
them  on  the  note  is  returned  nulla  bona, 
the  sureties  on  the  sequestration  bond  are 
liable  for  the  amount  of  the  note.  Horne 
V.  Belcher,  11  La.  Ann.  321. 

68.  Biggs  V.  D'Aquin,  13  La.  Ann.  21. 

69.  Harris  v.  Finberg,  46  Tex.  79. 

70.  Tompkins  v.  Toland,  46  Tex.  584. 

71.  Tompkins  v.  Toland,  46  Tex.  584. 

72.  See  Biggs  v.  D'Aquin,  13  La.  Ann.  21; 
Sellick  V.  Kelly,  11  Rob.  (La.)  145;  Rodri- 
guez V.  Vassant,  11  La.  165;  Stetson  v. 
Le  Blanc,  6  La.  266;  Blum  V.  Gaines,  57 
Tex.  135;  Moore  v.  Brown,  46  Tex.  Civ. 
App.  523,  103  S.  W.  242;  Wilkinson  v. 
Stanley,  (Tex.  Civ.  App.  1897)  43  S.  W. 
606;  Endel  v.  Norris,  15  Tex.  Civ.  App.  140, 
39  S.  W.  608;  Simpson  V.  Lee,  (Tex.  Civ. 
App.  1896)  34  S.  W.  1053;  Carson  Texas 
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Installment  Co.,  (Tex.  Civ.  App.  1896)  34 
S.  W.  762. 

73.  See  Marin  v.  Satterfield,  41  La.  Ann. 
742,  6  So.  551. 

74.  Hamilton  v.  Hurst,  5  La.  Ann.  150; 
Jones  V.  Doles,  3  La.  Ann.  588. 

75.  Norwood  v.  Interstate  Nat.  Bank,  92 
Tex.  268,  48  S.  W.  3;  Clark  v.  Pearce,  80 
Tex.  146,  15  S.  W.  787;  Wheat  v.  Ball,  (Tex. 
Civ.  App.  1902)  68  S.  W.  181;  Endel 
Norris,  15  Tex.  Civ.  App.  140,  39  S.  W.  608; 
Texas  Installment  Co.  v.  Lewis,  (Tex.  Civ. 
App.  1895)  30  S.  W.  486. 

Ordinarily  interest  should  cover  allowance 
for  use;  but  where  special  circumstances  make 
the  use  specially  valuable,  its  value  to  the 
time  of  trial  may  be  recovered  in  lieu  of 
interest.  Endel  v.  Norris,  15  Tex.  Civ.  App. 
140,  39  S.  W.  608. 

Some  of  the  earlier  cases  held  the  measure 
of  damages  to  be  the  value  at  the  time  of 
the  trial.  Avery  v.  Dickson,  (Tex.  Civ.  App. 
1899)  49  S.  W.  662;  Norwood  v.  Interstate 
Nat.  Bank,  (Tex.  Civ.  App.  1898)  45  S.  W. 
927  [reversed  in  92  Tex.  268,  48  S.  W.  3]. 
Compare  Watts  v.  Overstreet,  78  Tex.  571, 
14  S.  W.  704. 

The  value  of  a  slave's  services  from  the 
time  of  his  sequestration  until  his  death  in 
jail  can  be  recovered  in  a  claim  for  damages 
by  wrongful  sequestration.  Rodriguez  v. 
Vassant,  11  La.  165. 

Where  the  property  sequestered  has  been 
released  by  a  payment  to  the  sheriff  the 
measure  of  damages  is  the  amount  paid  to 
secure  the  release.  Clark  v.  Pearce,  80  Tex. 
146,  15  S.  W.  787. 

Where  the  property  sequestered  has  been 
sold  and  the  proceeds  are  in  the  hands  of  the 
clerk  of  court  or  sheriff,  the  amount  thereof 
should  be  deducted  from  plaintiff's  recovery 
in  the  action  for  wrongful  sequestration. 
Vela  V.  Guerra,  75  Tex.  595,  12  S.  W.  1127; 
Wheat  V.  Ball,  (Tex.  Civ.  App.  1902)  68 
S.  W.  181. 

76.  Yun  Loy  Co.  v.  Rosser,  52  La.  Ann. 
1723,  28  So.  251;  Vives  v.  Robertson,  52  La. 
Ann.  11,  26  So.  756;  Walker  v.  Miltenberger, 
22  La.  Ann.  375;  Bonner  v.  Copley,  15  La. 
Ann.  504;  Penny  v.  Taylor,  5  La.  Ann.  713; 


SEQ  UESTRA  TION  —  SEE  10  US       [35  Cy c]  1429 


to  such  portion  of  the  fees  as  was  charged  for  services  relating  to  the  sequestration 
and  the  release  of  the  property  thereform.'^^ 

(vii)  Matters  in  Mitigation.  After  the  discontinuance  of  the  seques- 
tration proceedings  the  circumstances  which  led  plaintiff  to  act  may  be  considered 
in  mitigation  of  damages. '^^ 

SEQUI  DEBET  POTENTIA  JUSTITIAM,  NON  PRiECEDERE.  A  maxim  meaning 
Power  should  follow  justice,  not  precede  it."  ^ 

Serial  association.  A  name  given  to  a  certain  kind  of  building  associ- 
ation.2    (See  Building  and  Loan  Societies,  6  Cyc.  117.) 

Serious;  Important,  weighty,  momentous,  and  not  trifling  ;2  grave, 
important,  or  weighty;*  grave;  not  trivial;  not  slight.^  Judicial  interpretation 
has  been  given  to  certain  phrases  in  which  the  term  is  used,  for  example,  serious 
bodily  harm  or  injury,"  ^  ^'  serious  damage,"  '  "  serious  illness,"  ^  "  serious  per- 
sonal injury."  ^    (See  Seriously.) 


Dyke  v.  Walker,  5  La.  Ann.  519;  Jones  V, 
Doles,  3  La.  Ann.  588. 

Incurring  of  liability  sufficient. —  It  is  im- 
material that  the  fees  have  not  been  paid  if 
liability  therefor  has  been  incurred.  Jones 
'C.  Doles,  3  La.  Ann.  588. 

77.  Penny  v  Taylor,  5  La.  Ann.  713.  See 
also  Stauffer  v.  Garrison,  61  Miss.  67,  where 
counsel  fees  incident  to  the  main  suit  in 
chancery,  apart  from  the  seizure  of  the  prop- 
erty, were  not  allowed. 

Texas  doctrine. —  In  Texas  apparently  at- 
torneys' fees  are  not  proper  elements  of 
actual  damage,  although  they  may  be  con- 
sidered on  the  question  of  exemplary  damage. 
See  Wheat  v.  Ball,  (Civ.  App.  1902)  68 
S.  W.  181. 

Where  there  is  no  allegation  in  a  suit  on  a 
bond  that  counsel  fees  have  been  incurred, 
it  is  error  to  permit  proof  of  the  value  of 
the  attorney's  services.  Broxton  V.  Bloom, 
15  La.  Ann.  618. 

78.  Stetson  v.  Le  Blanc,  6  La.  266,  suit 
against  surety  on  sequestration  bond. 

1.  Peloubet  Leg.  Max.  [citing  2  Inst.  454]. 

2.  See  Cook  v.  Equitable  Bldg.,  etc..  Assoc., 
104  Ga.  814,  821,  30  S.  E.  911. 

3.  Lawlor  v.  People,  74  111.  228,  231. 

4.  Brown  v.  Metropolitan  L.  Ins.  Co.,  65 
Mich.  306,  315,  32  N  W.  610,  8  Am.  St.  Rep. 
894  (where  it  is  said  that  it  is  not  generally 
used  to  signify  a  dangerous  condition)  ; 
French  v.  Fidelity,  etc.,  Co.,  135  Wis.  259, 
273,  115  N.  W.  869,  17  L.  R.  A.  N.  S.  1011. 

"Serious  illness"  see  Goucher  v.  North- 
western Traveling  Men's  Assoc.,  20  Fed.  596, 
601. 

5.  Bruce  v.  State,  41  Tex.  Cr.  27,  30,  51 
S.  W.  954. 

6.  "  Serious  bodily  harm  or  injury "  is  an 

injury  that  is  not  a  trivial  one;  not  a  slight 
one  (Bruce  v.  State,  41  Tex.  Cr.  27,  30,  51 
S.  W.  954)  ;  such  an  injury  as  gives  rise  to 
apprehension,  an  injury  which  is  attended 
with  danger  (Webster  Diet,  {quoted  in  Head 
V.  State,  52  Tex.  Cr.  488,  490,  107  S.  W.  829; 
George  v.  State,  21  Tex.  App.  315,  317,  17 
S.  W.  351]).  See  also  Lawlor  v.  People,  74 
111.  228,  231;  State  v.  Battle,  130  N.  C.  655, 
G57,  41  S.  E.  66;  HoMiciDE,  21  Cyc.  723  note 
78. 


An  injury  is  not  serious  if  the  party  gets 
over  the  injury  completely,  without  leaving 
any  ill  consequences,  in  a  few  days.  Union 
Mut.  L.  Ins.  Co,  17,  Wilkinson,  13  Wall.  (U.S.) 
222,  230,  20  L,  ed.  617. 

Cutting  a  person  by  a  blow  with  a  loaded 
walking  stick  not  a  serious  bodily  injury  see 
Stevens  v.  State,  27  Tex.  App.  461,  462,  11 
S.  W.  459. 

Serious  bodily  harm  synonymous  with  great 
bodily  harm  see  Lawlor  v.  People,  74  111.  228, 
231. 

The  fracture  of  a  rib  which  was  not  a 
serious  or  permanent  wound  is  not  a  serious 
bodily  injury.  Halsell  v.  State,  29  Tex,  App. 
22,  24,  18  S.  W.  418. 

7.  "'Serious  damage'"  is  a  term  which 
does  not  imply  pecuniary  damage,  nor  does  it 
imply  physical  damage,  such  as  acute  pain  or 
protracted  bodily  suffering  or  the  defacement 
of  the  person,  or  the  impairment  of  physical 
power,  or  mental  suffering.  It  means  dam- 
ages in  one  or  more  of  these  respects,  but  it 
implies  as  well  and  as  certainly,  damage  to 
the  peace,  good  order,  decencies,  and  proprie- 
ties of  society.  State  v.  Huntley,  91  IST  C. 
617,  620.   See  also  Damages,  13  Cyc,  1. 

8.  "Serious  illness,"  as  applied  to  life  in- 
surance, is  a  term  said  to  mean  that  the  ap- 
plicant has  never  been  so  seriously  ill  as  to 
impair  his  constitution,  and  render  the  risk 
unusually  hazardous  (Illinois  Masons'  Benev. 
Soc.  V.  Winthrop,  85  111.  537,  542)  ;  such  ill- 
ness as  is  likely  to  impair  permanently  the 
constitution  and  render  the  risk  more  hazard- 
ous (Rand  v.  Providence  Sav.  L.  Assur.  Soc, 
97  Tenn.  291,  294,  37  S.  W.  7;  Mutual  L. 
Ins.  Co.  V.  Blodgett,  8  Tex.  Civ.  App.  45,  50, 
27  S.  W.  286;  Kneiper  v.  Equitable  L.  Assur. 
Soc,  159  Fed.  206,  212)  ;  something  which  in- 
jures a  person  permanently;  any  "permanent 
impairment  or  material  impairment  of  health 
(Drakeford  v.  Supreme  Conclave  K.  D.,  61 
S.  C.  338,  343,  39  S.  E.  523)  ;  a  sickness  at- 
tended with  danger;  giving  rise  to  apprehen- 
sion (Century  Diet,  [quoted  in  Caruthors  r. 
Kansas  Mut.  L.  Ins.  Co.,  108  Fed.  487,  490J). 
See  Life  Insurance,  25  Cyc  814. 

9.  Harris  /;.  State,  2  Ga.'^App.  487,  489,  58 
S.  E.  ()8(),  where  these  words  were  used  by  the 
court  in  a  ciuirge  to  the  jury  in  a  homicide  case. 
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SERIQUSLY.    Gravely,  earnestly,  or  solemnly .^^    (See  Serious.) 

SERJEANTIA  IDEM  EST  QUOD  SERVITIUM.  A  maxim  meaning  "  Serjeantry 
is  the  same  as  service." 

SERMO  index  ANIMI.  a  maxim  meaning  "  Speech  is  an  index  of  the 
mind." 

SERMONES  SEMPER  ACCIPIENDI  SUNT  SECUNDUM  SUBJECTAM  MATERIAM 
ET  CONDITIONUM  PERSONARUM.  A  maxim  meaning  "  Pleadings  are  to  be 
construed  by  reference  to  the  subject-matter  of  the  cause  and  the  condition  of 
the  parties  making  them." 

SERMO  RELATUS  AD  PERSONAM  INTELLIGI  DEBET  DE  CONDITIONE  PER- 
SONS. A  maxim  meaning  "  A  speech  relating  to  the  person  is  to  be  understood 
as  relating  to  his  condition." 

SERVANDA  EST  CONSUETUDO  LOCI  UBI  CAUSA  AGITUR.  A  maxim  meaning 
"  The  custom  of  the  place  where  the  action  is  brought  is  to  be  observed." 

Servant,  (l)  A  person  employed  to  labor  for  the  pleasuie  or  interest  of 
another;  especially  in  law,  one  employed  to  render  service  or  assistance  in  some 
trade  or  vocation,  but  without  authority  to  act  as  agent  in  place  of  his  employer; 
an  employee;  (2)  specifically  a  person  hired  to  assist  in  domestic  matters,  living 
within  the  employer's  house,  and  making  part  of  his  family;  hired  help.^®  Among 
the  many  definitions  of  the  word  to  be  found  in  the  books  are  the  following :  Any 
person  who  works  for  another  for  a  salary;  a  person  employed  by  another  to 
render  personal  services  to  the  employer;  a  person  hired  for  wages,  to  work 
as  the  employer  may  direct,  and  under  his  control;  a  person  who  attends  another 
for  the  purpose  of  performing  menial  offices  for  hire,  or  who  is  employed  by  another 
for  such  offices  or  other  labor,  and  is  subject  to  his  command;  a  person  who, 
by  contract  or  operation  of  law,  is  for  a  limited  time  subject  to  the  control  of 
another  in  a  particular  trade,  business,  or  occupation;  one  over  whom  personal 
authority  is  exercised;  one  who  does  work  under  the  direction  of  another  who 
not  only  prescribes  the  nature  of  his  work,  but  directs,  or  any  moment  may  direct 
the  means  also,  or  as  it  has  been  put,  retains  the  power  of  controlling  the  work; 
one  who  exerts  himself  or  labors  for  the  benefit  of  a  master  or  employer;  an 
attendant ;  a  subordinate  assistant ;  one  who  for  a  valuable  consideration 
engages  in  the  service  of  another  and  undertakes  to  observe  his  directions  in  some 
lawful  business;    one  who  for  wages  seiTCS  his  employer,  following  his  direction 


10.  People  v.  Ferry,  84  Cal.  31,  36,  24  Pac. 
33. 

Biting  off  a  small  portion  of  a  person's  ear 

not  the  infliction  of  a  serious  bodily  injury 
see  George  State,  21  Tex.  App.  3*15,  317, 
17  S.  W.  351. 

"  Seriously  disturb  or  endanger  the  public 
peace  "  in  N.  Y.  Pen.  Code,  §  675,  construed 
to  include  the  teachings  of  the  doctrine  of 
anarchy  see  People  v.  Most,  171  N.  Y.  423, 
430,  64  N.  E.  175,  5  L.  R.  A.  509. 

11.  Peloubet  Leg.  Max.  [citing  Coke  Litt. 
1056]. 

12.  Black  L.  Diet,  [citing  Edrich's  Case,  5 
Coke  118a,  1186,  77  Eng.  Reprint  238]. 

13.  Morgan  Leg.  Max.  [citing  Cromwell's 
Case,  4  Coke  126,  14  a,  76  Eng.  Reprint  877]. 

14.  Morgan  Leg.  Max.  [citing  Birchley's 
Case,  4  Coke  16a,  76  Eng.  Reprint  894]. 

15.  Peloubet  Leg.  Max. 

Applied  in  Decouche  v.  Savetier,  3  Johns. 
Ch.  (N  Y.)  190,  219,  8  Am.  Dec.  478. 

16  Standard  Diet.;  Webster  Diet,  [quoted 
in  Ginter  v.  Shelton,  102  Va.  185,  188,  45 
S.  E.  892]. 

17.  Frank  v.  Herold,  63  N.  J.  Eq.  443,  451, 
52  Atl.  152. 


18.  In  re  Grubbs- Wiley  Grocery  Co.,  96 
Fed.  183,  184. 

19.  Morgan  v.  Bowman,  22  Mo.  538,  548. 

20.  Imperial  Diet,  [quoted  in  Lang  v.  Sim- 
mons, 64  Wis.  525,  530,  25  N.  W.  650]. 

21.  Wood  M.  &  S.  §  1  [quoted  in  Ginter 
V.  Shelton,  102  Va.  185,  188,  45  S.  E.  892]. 

22.  Minor  Inst.  (3d  ed.)  c.  14,  p.  179 
[quoted  in  Ginter  v.  Shelton,  102  Va.  185, 
188,  45  S.  E.  892],  where  it  is  said:  "The 
several  classes  of  servants  are,  first  slaves; 
secondly,  menial  servants;  third,  apprentices; 
fourth,  laborers;  fifth,  stewards,  bailiffs, 
factors,  agents,  etc."  See  also  Tipton  v. 
State,  53  Fla.  69,  74,  43  So.  684;  McCol- 
ligan  V.  Pennsylvania  R.  Co.,  214  Pa.  St.  229, 
232,  63  Atl.  792,  112  Am.  St.  Rep.  739,  6 
L.  R.  A.  N.  S.  54. 

23.  Powers  v.  Massachusetts  Homceopathic 
Hospital,  109  Fed.  294,  298,  47  C.  C.  A.  122. 

24.  Century  Diet,  [quoted  in  In  re  Cald- 
well, 164  Fed.  515;  In  re  Scanlan,  97  Fed. 
26,  27]. 

25.  Central  Coal,  etc.,  Co.  v.  Grider,  115 
Ky.  745,  755,  74  S.  W.  1058,  25  Ky.  L.  Rep. 
165;  Kiser  v.  Suppe,  133  Mo.  App.  19,  25, 
112  S.  W.  1005. 
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and  performing  the  work;  ^®  one  who  is  employed  to  perform  an  inferior  and 
menial  service;  one  who  is  employed  to  render  personal  services  to  his  employer 
otherwise  than  in  the  pursuit  of  an  independent  calling;  one  who  is  engaged, 
not  merely  in  doing  work  or  services  for  another,  but  who  is  in  his  service  gen- 
erally upon  or  about  the  premises  or  property  of  his  employer,  and  subject  to  his 
direction  or  control  therein,  and  is  generally  liable  to  be  dismissed;  one  who 
serves ;  correlative  of  master ;  one  who  serves  or  attends,  whether  voluntarily 
or  involuntarily;  a  person  employed  by  another,  and  subject  to  his  orders;  one 
who  exerts  himself  or  herself  or  labors  for  the  benefit  of  a  master  or  employer ; 
one  who  serves  or  does  service  voluntary  or  involuntary;  a  person  who  is  emploj^ed 
for  another  for  menial  offices  or  for  other  labor,  and  is  subject  to  his  command; 
a  person  who  labors  or  exerts  himself  for  the  benefit  of  another,  his  master  or 
employer;  a  subordinate  helper. In  most  cases  the  term  is  synonymous  with 
Employee,^^  5.  t*.,  and  always  includes  those  who  render  menial  or  manual  serv- 
ices.^* (Servant:  In  General,  see  Apprentices,  3  Cyc.  539;  Master  and  Serv- 
ant, 26  Cyc.  965.  Action  of  Ejectment  Against,  see  Ejectment,  15  Cyc.  85. 
Care  Required  in  Selection  of,  see  Carriers,  6  Cyc.  596.    Corporation  Liable 


26.  Holmes  v.  Tennessee  Coal,  etc.,  R.  Co., 
49  La.  Ann.  1465,  1469,  22  So.  403. 

27.  Epps  V.  Epps,  17  111.  App.  196,  201. 

28.  Hedge  v.  Williams,  131  Cal.  455,  459, 
63  Pac.  721,  64  Pae.  106,  82  Am.  St.  Eep. 
366;  Murray  Dwight,  161  N.  Y.  301,  305, 
55  N.  E.  901,  48  L.  R.  A.  673;  Baldwin  v. 
Abraham,  57  N.  Y.  App.  Div.  67,  77,  67  N.  Y. 
Suppl.  1079;  Singer  v.  McDermott,  30  Misc. 
(N.  Y.)  738,  741,  62  N.  Y.  Suppl.  1086. 

29.  State  i;.  Myers,  82  Mo.  558,  561,  52 
Am.  Rep.  389;  Campfield  V.  Lang,  25  Fed. 
128,  131. 

30.  Worcester  Diet,  [quoted  in  Lang  v. 
Simmons,  64  Wis.  525,  530,  25  K  W.  650]. 

31.  Century  Diet,  [quoted  in  Ginter  v.  Shel- 
ton,  102  Va.  185,  188,  45  S.  E.  892]. 

32.  Webster  Diet,  [quoted  in  Flesh  v.  Lind- 
say, 115  Mo.  1,  18,  21  S.  W.  907,  37  Am.  St. 
Rep.  374;  Lang  v.  Simmons,  64  Wis.  525, 
529,  25  N.  W.  650;  In  re  Scanlan,  97  Fed. 
26,  27]. 

33.  Hand  v.  Cole,  88  Tenn.  400,  405,  12 
S.  W.  922,  7  L.  R.  A.  96. 

Embraces  all  persons  of  whatever  rank  or 
position  who  are  in  the  employ  or  subject  to 
the  direction  or  control  of  another  in  any 
department  of  labor  or  business.  Texas  L. 
Ins.  Co.  V.  Roberts,  (Tex.  Civ.  App.  1909)  119 
S.  W.  926,  929. 

34.  Wakefield  v.  Fargo,  90  N.  Y.  213,  217. 
Confined  by  common  understanding  to  that 

class  of  persons  who  make  a  part  of  a  man's 
family,  whose  employment  is  about  the  house 
or  appurtenances,  or  who  reside  in  the  house 
and  are  at  the  command  of  the  master.  Ex  p. 
Meason,  5  Binn.  (Pa.)  167,  175.  To  same 
effect  see  Boniface  v.  Scott,  3  Serg.  &  R. 
(Pa.)  351,  353;  In  re  Miller,  1  Ashm.  (Pa.) 
323,  327;  Booth  n.  Dean,  2  L.  J.  €h.  162,  1 
Myl.  &  K.  560,  7  Eng.  Ch.  560,  39  Eng.  Re- 
print 793. 

Construed  as  "domestic  servant"  see  Pat- 
terson i\  Sams,  2  Ga.  App.  755,  59  S.  E. 
18. 

This  term  is  said  to  include  apprentices, 
laborers,  menial  servants,  stewards,  factors, 
bailiffs,  clerks  and  shopmen,  merchant  sea- 
men, persons  working  in  mills  and  factories, 


or  mines  and  collieries  (Lewis  v.  Fisher,  80 
Md.  139,  142,  30  Atl.  608,  45  Am.  St.  Rep. 
327,  26  L.  R.  A.  278)  ;  clerk  or  bar-tender  in 
hotel  (Weaver  v.  Wheaton,  2  Pa.  Co.  Ct.  428, 
430)  ;  engineer  and  foreman  of  a  mining  com- 
pany (Vincent  v.  Bamford,  12  Abb.  Pr.  N.  S. 
(N.  Y. )  252,  254)  ;  one  serving  for  a  com- 
mission (Riggs  V.  Standard  Oil  Co.,  130  Fed. 
199,  201)  ;  opera  singer  or  artist  [In  re  Win- 
ter German  Opera,  23  T.  L.  R.  662,  663)  ; 
secretary  of  a  manufacturing  corporation 
(Richardson  v.  Abendroth,  43  Barb.  (N.  Y.) 
162,  164.  But  see  Coffin  v.  Reynolds,  37  N.  Y. 
640,  641);  and  stage-driver  (People  v.  Sher- 
man, 10  Wend.  (N.  Y.)  298,  299,  25  Am.  Dec. 
563). 

Does  not  include  agricultural  laborer  ( Bur- 
gess V.  Carpenter,  2  S.  C.  7,  10,  16  Am.  Rep. 
643 )  ;  indented  apprentices  ( State  v.  Conover, 
3  Harr.  (Del.)  565);  officers  and  managers 
of  corporations  (Palmer  v.  Van  Santvoord, 
153  N.  Y.  612,  615,  47  IST.  E.  915,  38  L.  R.  A. 
402;  Wells  v.  Southern  Minnesota  R.  Co.,  1 
Fed.  270,  272,  1  McCrary  18)  ;  railroad  physi- 
cian (Quinn  v.  Kansas  City,  etc.,  R.  Co.,  94 
Tenn.  713,  716,  30  S.  W.  1036,  45  Am.  St. 
Rep.  767,  28  L.  R.  A.  552)  ;  road  commis- 
sioner (McManus  v.  Weston,  164  Mass.  263, 
265,  41  N.  E.  301,  31  L.  R.  A.  174)  ;  school- 
teacher (Grant  County  School  Dist.  No.  94 
V.  Gautier,  13  Okla.  194,  204,  73  Pac.  954); 
special  officer  for  theater  (Healey  v.  Lothrop, 
171  Mass.  263,  264,  50  N.  E.  540)  ;  superin- 
tendent of  a  mine  (Cocking  v.  Ward,  (Tenn. 
Ch.  App.  1898)  48  S.  W.  287,  280)  ;  or  travel- 
ing salesman  (Epps  f.  Epps,  17  111.  App,  190, 
202;  Hand  v.  Cole,  88  Tenn.  400,  405,  12 
S.  W.  922,  7  L.  R.  A.  96;  In  re  Scanlan,  97 
Fed.  26,  27). 

Agent  distinguished  see  People  r.  Tread- 
well,  69  Cal.  226,  236,  10  Pae.  502;  McCros- 
key  V.  Hamilton,  108  Ga.  640,  644,  34  S.  E. 
Ill,  75  Am.  St.  Rep.  79;  Kingan  r.  Silvers, 
13  Ind.  App.  80,  37  N.  E.  413,  416;  Terri- 
tory V.  Maxwell,  2  N.  M.  250,  262 ;  Brown  v. 
German-American  Title,  etc.,  Co.,  174  Pa,  St. 
443,  451,  34  Atl.  335;  Turner  r.  Cross,  83 
Tex.  218,  228,  18  S.  W.  578,  15  L.  R  A. 
262. 
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For  Torts  Committed  by,  see  Corporations,  10  Cyc.  1205,  1206,  1208,  1210, 
1211.  Embezzlement  by,  see  Embezzlement,  15  Cyc.  496.  Larceny  by,  see 
Larceny,  25  Cyc.  26.  Necessity  of  Appointment  by  Directors,  see  Corpora- 
tions, 10  Cyc.  933.  Notice  to,  as  Notice  to  Corporation,  see  Corporations, 
10  Cyc.  1060.  Power  of  County  Board  to  Appoint,  see  Counties,  11  Cyc.  473. 
Preference  Given  to  in  Assignment,  see  Assignments  For  Benefit  of  Cred- 
itors, 4  Cyc.  173  note  2.  Quo  Warranto  Extending  to,  see  Corporations,  10 
Cyc.  752.  Within  Statute  Making  Shareholders  Liable  For  Debts,  see  Corpora- 
tions, 10  Cyc.  690.    Wrongful  Act  of,  see  Case,  Action  on,  6  Cyc.  693.) 

SERVATE  TERMINOS  QUOS  PATRES  VESTRI  POSUERE.  a  maxim  meaning 
"  Preserve  the  landmarks  which  your  fathers  have  set  up." 

Serve.  To  perform  service.^®  As  applied  to  a  writ,  to  deliver  it  with  judicial 
effect;  in  such  manner  as  to  charge  the  person  with  the  receipt  of  it.^^  (See, 
generally,  Process,  32  Cyc.  448.) 

SERVI.  a  word  used  by  the  Romans  to  signify  those  persons  employed  in 
husbandry  and  manufactures.^^ 

Service.  Applied  to  the  commencement  of  a  suit,  that  notice  given  to  the 
defendant,  which  makes  him  a  party  to  the  proceeding,  and  makes  it  incumbent 
upon  him  to  appear  and  answer  to  the  cause,  or  run  the  risk  of  having  a  valid 
judgment  rendered  against  him,  in  consequence  of  his  default  serving  the 
defendant  with  a  copy  of  the  process,  and  showing  him  the  original  if  he  desires 
it ;  the  particular  act  of  the  officer  hy  which  the  copy  of  the  citation  was  com- 
municated; the  judicial  delivery  or  communication  of  papers;  execution  of 
process;  the  delivery  or  communication  of  a  pleading,  notice,  or  other  paper  in 
a  suit,  to  the  opposite  party,  so  as  to  charge  him  with  the  receipt  of  it,  and  sub- 
ject him  to  its  legal  effect. (Service:  In  General,  see  Process,  32  Cyc.  447. 
As  Abuse  of  Process,  see  Arrest,  3  Cyc.  920,  976;  Process,  32  Cyc.  541.  Author- 
ity of  Attorney  to  —  Accept,  see  Attorney  and  Client,  4  Cyc.  935 ;  Waive,  see 
Attorney  and  Client,  4  Cyc.  939.  Brief  on  Appeal,  see  Appeal  and  Error, 
2  Cyc.  1019.  By  Publication  —  Generally,  see  Process,  32  Cyc.  467;  Time  For 
Entering  Judgment  on,  see  Judgments,  23  Cyc.  756.  Defects  in,  see  Appear- 
ances, 3  Cyc.  517;  Process,  32  Cyc.  518.  Effect  of,  on  One  Defendant,  see 
Commercial  Paper,  8  Cyc.  297  note  84.  Exclusive  Manner  of,  on  County  Officers, 
see  Counties,  11  Cyc.  612  note  70.  False  Return  of,  see  Judgments,  23  Cyc. 
996.    Judgment  on  Constructive,  see  Judgments,  23  Cyc.  915.    Of  Affidavit  and 


35.  Morgan  Leg.  Max.  [citing  Trayner  Max. 
559]. 

36.  Halsey  v.  San  Francisco  Super.  Ct.,  152 
Cal.  71,  83,  91  Pac.  987,  where  it  is  so  used 
with  reference  to  a  grand  juror. 

37.  Philadelphia  v.  Cathcart,  10  Phila.  (Pa.) 
103. 

The  term  "  served,"  used  in  connection  with 
service  of  process,  means  that  the  act  required 
by  law  to  acquire  jurisdiction  over  the  per- 
son of  a  party  to  a  suit  has  been  accom- 
plished. Continental  Ins.  Co.  v.  Milliken,  64 
Tex.  46,  47.  Compare  Philadelphia  v.  Cath- 
cart,  10  Phila.  (Pa.)  103. 

By  *'  executed  "  or  "  served  "  on  a  sheriff's 
return  a  legal  service  is  unuerstood.  Ken- 
nedy V.  Baker,  159  Pa.  St.  146,  152,  28  Atl. 
252^ 

"  Served  "  distinguished  from  "  issued  "  see 

Oskaloosa  Cigar  Co.  v.  Iowa  Cent.  R.  Co., 
(Iowa  1902)   89  N.  W.  1065. 

38.  Ex  p.  Meason,  5  Binn.  (Pa.)  167,  179. 

39.  Sanford  v.  Dick,  17  Conn.  213,  215; 
Cross  V.  Barber,  16  R.  I.  266,  15  Atl.  69. 

40.  Goggs  V.  Huntingtower,  1  D.  &  L.  599, 
8  Jur.  66,  13  L.  J.  Exch.  352,  12  M.  &  W.  503. 


41.  Continental  Ins.  Co.  V.  Milliken,  64 
Tex.  46,  47. 

42.  Bur  rill  L.  Diet,  [quoted  in  Walker  v. 
State,  52  Ala.  192,  193]. 

Construed  as  meaning  "personal  service" 
see  McDermott  v.  Metropolitan  Police  Dist. 
Bd.,  25  Barb.  (N.  Y.)  635,  647. 

Service  by  mail  see  Thompson  v.  Brennan, 
76  Cal.  618,  620,  18  Pac.  783;  Soper  v.  Green- 
wich, 48  N.  Y.  App.  Div.  354,  355,  62  K  Y. 
Suppl.  1111;  Griffin  v.  Walworth  County,  20 
S.  D.  142,  146,  104  N.  W.  1117. 

"  Notice  of  service  "  see  Mackin  v.  Madden, 
104  Wis.  61,  63,  80  N.  W.  100. 

The  term  as  applied  to  the  act  of  a  marshal 
is  said  ordinarily  to  imply  something  in  the 
nature  of  an  act  or  proceeding  adverse  to  the 
party  served,  or  of  a  notice  to  him.  U.  S.  v. 
McMahon,  164  U.  S.  81,  88,  17  S.  Ct.  28,  41 
L.  ed.  357. 

Applied  to  execution,  it  includes  every  act 
and  proceeding  necessary  to  be  taken  by  the 
sheriff  to  make  the  money,  and  includes  a 
sale  of  the  property  when  necessary.  Peck  v. 
City  Nat.  Bank,  51  Mich.  353,  359,  16  N.  W. 
681,  47  Am.  Rep.  577. 
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Notice  —  For  Appeal  From  Justice  of  the  Peace,  see  Justices  of  the  Peace, 
24  Cyc.  (565,  685;  For  Arrest  in  Civil  Action,  see  Arrest,  3  Cyc.  929;  For  Attach- 
ment, see  Attachment,  4  Cyc.  469;  For  Attachment  For  Rent,  see  Landlord 
AND  Tenant,  24  Cyc.  1238;  Of  Motion  to  Strike  Out  Pleading,  Proof  of,  see  Plead- 
ing, 31  Cyc.  662.  Of  Affidavits  and  Other  Motion  Papers  —  Generally,  see 
Motions,  28  Cyc.  9;  On  Motion  For  New  Trial,  see  New  Trial,  29  Cyc.  939. 
Of  Alternative  Writ,  see  Mandamus,  26  Cyc.  474.  Of  Assignment  of  Error,  see 
Appeal  and  Error,  2  Cyc.  1005.  Of  Attachment  in  Contempt  Proceedings,  see 
Contempt,  9  Cyc.  42.  Of  Bill,  Case,  or  Statement,  see  New  Trial,  29  Cyc.  939. 
Of  Bill  of  Exceptions,  see  Appeal  and  Error,  3  Cyc.  46.  Of  Brief,  see  Appeal 
and  Error,  2  Cyc.  1019.  Of  Citation  on  Writ  of  Error,  Necessity,  and  Sufficiency 
of  Service,  see  Appeal  and  Error,  2  Cyc.  510.  Of  Copies  of  Papers  on  Appeal, 
see  Appeal  and  Error,  3  Cyc.  132.  Of  Copy  of  Account  —  Alleged  in  Pleading, 
see  Pleading,  31  Cyc.  590;  In  Action  on  Account,  see  Accounts  and  Account- 
ing, 1  Cyc.  477.  Of  Copy  of  —  Application  For  Rehearing,  see  Appeal  and 
Error,  3  Cyc.  218;  Record  on  Appeal,  see  Appeal  and  Error,  2  Cyc.  1028; 
Return,  see  Mandamus,  26  Cyc.  451.  Of  Demand  For  Assignment  of  Dower, 
see  Dower,  14  Cyc.  976.  Of  Interrogatories  For  Examination  of  Adverse  Party 
Before  Trial,  see  Discovery,  14  Cyc.  355.  Of  Inventory  of  Attached  Property, 
see  Attachment,  4  Cyc.  602.  Of  List  —  Of  Grand  Jurors,  see  Criminal  Law,  12 
Cyc.  505;  Of  Jurors  on  Defendant  in  Criminal  Prosecution,  see  Criminal  Law^,  12 
Cyc.  518.  Of  Motion  to  Dismiss  Appeal,  see  appeal  and  Error,  3  Cyc.  193. 
Of  Notice  —  Generally,  see  Notice,  29  Cyc.  1118;  By  Surety  to  Creditor  to  Pro- 
ceed Against  Principal,  see  Principal  and  Surety,  32  Cyc.  99;  In  Proceedings 
to  Estabhsh  Highways,  see  Streets  and  Highways;  Of  Appeal,  see  Appeal 
and  Error,  2  Cyc.  860;  Of  Appeal  From  Justice  of  the  Peace,  see  Justices  of 
the  Peace,  24  Cyc.  686;  Of  Appearance,  see  Appearances,  3  Cyc.  504;  Of  Appli- 
cation For  Appointment  of  Receiver,  see  Receivers,  34  Cyc.  120;  Of  Application 
For  Discharge  of  Poor  Debtor,  see  Executions,  17  Cyc.  1555;  Of  Assessment 
For  Benefits  of  Public  Improvements,  see  Municipal  Corporations,  28  Cyc. 
1147;  Of  Attorney's  Lien,  see  Attorney  and  Client,  4  Cyc.  1008;  Of  Claim  For 
Injuries  From  Defect  or  Obstruction  in  Highway  or  Street,  see  Municipal  Cor- 
porations, 28  Cyc.  1459;  Streets  and  Highways;  Of  Claim  For  Injuries  to 
Animals  In  or  Near  Railroad  Tracks,  see  Railroads,  33  Cyc.  1252;  Of  Levy, 
see  Executions,  17  Cyc.  1098;  Of  Lien  Claim,  see  Mechanics'  Liens,  27  Cyc. 
123;  Of  Meeting  of  Arbitrators,  see  x\rbitration  and  Award,  3  Cyc.  640;  Of 
Motion,  see  Injunctions,  22  Cyc.  987,  1022;  Motions,  28  Cyc.  9;  Of  Motion 
or  Intention  to  Apply  For  New  Trial,  Time  For,  see  New  Trial,  29  Cyc.  939; 
Of  Non-Payment  and  Protest  of  Negotiable  Instrument,  Sufficiency,  see  Com- 
mercial Paper,  7  Cyc.  1099;  Of  Notice  and  Proofs  of  Loss,  see  Accident  Insur- 
ance, 1  Cyc.  286;  Of  Proceedings  For  Revival  on  Death  of  Party,  see  Abatement 
AND  Revival,  1  Cyc.  110;  Of  Proposed  Pubhc  Improvement,  or  Resolution  There- 
for, see  Municipal  Corporations,  28  Cyc.  983;  Of  Taking  Depositions,  see 
Depositions,  13  Cyc.  874;  Or  Demand  PreHminary  to  Unlawful  Detainer  or 
Summary  Proceedings  of  Landlord  For  Possession,  see  Landlord  and  Tenant, 
24  Cyc.  1402;  To  PubHc  Authorities  to  Remove  Pauper,  see  Paupers,  30  Cyc. 
1135;  To  Quit,  and  Demand  of  Possession,  see  Forcible  Entry  and  Detainer, 
19  Cyc.  1145.  Of  Offer  of  Judgment,  see  Judgments,  23  Cyc.  730.  Of  Order 
and  Affidavit  —  For  Examination  in  Supplementary  Proceedings,  see  Execu- 
tions, 17  Cyc.  1428;  For  Examination  of  Adverse  Party  Before  Trial,  see  Dis- 
covery, 14  Cyc.  350;  For  Removal  of  Pauper,  see  Paupers,  30  Cyc.  1116.  Of 
Order  to  Show  Cause,  see  Mandamus,  26  Cyc.  471.  Of  Papers  to  Bring  One 
Into  Contempt,  see  Arbitration  and  Award,  3  Cyc.  795.  Of  Personal  Notice 
of  Sale  Under  Power  in  Mortgage,  see  Mortgages,  27  Cyc.  1471.  Of  Pleading  — 
Generally,  see  Pleading,  31  Cyc.  591;  Time  For,  see  Pleading,  31  Cyc.  597. 
Of  Process  — In  General,  see  Judgments,  23  Cyc.  684,  753,  1581;  Process,  32 
Cyc.  447;  As  Suspending  Limitations,  see  Limitations  of  Actions,  25  Cyc.  1292; 
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Collateral  Attack  on  Judgment  Based  on  Want  of,  or  Defects  Therein,  see  Judg- 
ments, 23  Cyc.  1075;  Costs  For,  see  Costs,  11  Cyc.  100;  For  Arrest  in  Civil  Action, 
see  Arrest,  3  Cyc.  955;  Judgment  on  Service  by  Publication  as  Foundation 
For  Execution,  see  Executions,  17  Cyc.  931;  Matters  Admitted  by  Default 
Judgment  Where  Service  Is  Constructive,  see  Judgments,  23  Cyc.  753;  Objec- 
tions to  as  Grounds  For  Opening  or  Vacating  Judgments  in  General,  see  Judg- 
ments, 23  Cyc.  913;  On  Legal  Holiday,  see  Holidays,  21  Cyc.  443;  Priorities 
Between  Garnishments  as  Affected  by,  see  Garnishment,  20  Cyc.  1061;  Privilege 
From,  see  Attorney  and  Client,  4  Cyc.  918;  Recitals  as  to  Judgment  Rendered 
in  Actions  By  or  Against  Infant,  see  Infants,  22  Cyc.  681;  Removal  of  Cause 
as  Waiver  of  Objections  to,  see  Removal  of  Causes,  34  Cyc.  1310,  note  40; 
Resisting  or  Obstructing,  see  Obstructing  Justice,  29  Cyc.  1328;  Sufficiency 
of,  as  Affecting  Operations  in  Other  States  of  Judgment  of  State  Courts,  see  Judg- 
ments, 23  Cyc.  1581;  Time  For  Taking  Judgment  by  Default  Where  Service  Is 
by  Publication,  see  Judgments,  23  Cyc.  756;  To  Sustain  Judgment,  see  Judg- 
ments, 23  Cyc.  686;  Waiver  by  Appearance  of  Defects  in  Justice's  Court,  see 
Justices  of  the  Peace,  24  Cyc.  515;  Want  of  or  Irregularity  in,  and  Falsity  of 
Return,  Proof,  or  Recitals  as  to,  as  Ground  of  Equitable  Relief  Against  Judg- 
ment, see  Judgments,  23  Cyc.  994.  Of  Proposed  Bill  of  Exceptions,  see  Appeal 
AND  Error,  3  Cyc.  31.  Of  Protest  Against  Duties  Paid,  see  Customs  Duties, 
12  Cyc.  1161.  Of  Rule  of  Reference,  see  References,  34  Cyc.  798.  Of  Rule  to 
Show  Cause,  see  Contempt,  9  Cyc.  39;  Motions,  28  Cyc.  10.  Of  Scire  Facias  or 
Notice  to  Garnishee  to  Show  Cause  Against  Judgment  Against  Him,  see  Gar- 
nishment, 20  Cyc.  1113.  Of  Scire  Facias  to  Revive  Judgment,  see  Judgments, 
23  Cyc.  1454.  Of  Venire,  see  Juries,  24  Cyc.  228.  Of  Warning-Out  Notice 
on  Pauper,  see  Paupers,  30  Cyc.  1099.  Of  Warrant,  see  Landlord  and  Ten- 
ant, 24  Cyc.  1312.  Of  Writ  — In  Replevin,  see  Replevin,  34  Cyc.  1454;  Of 
Attachment,  see  Attachment,  4  Cyc.  595;  Of  Habeas  Corpus,  see  Habeas 
Corpus,  21  Cyc.  316;  Of  Return  on  Judgment  in  Replevin,  see  Replevin,  34 
Cyc.  1545;  Of  Review,  see  Review,  34  Cyc.  1717;  Or  Order  of  Injunction,  Time 
For,  see  Injunctions,  22  Cyc.  961;  To  Revive  Judgment,  see  Judgments,  23 
Cyc.  1454.  On  Infant,  see  Infants,  22  Cyc.  653.  On  Parent,  see  Infants,  22 
Cyc.  675.  Priority  of  Service  of  Attachment,  see  Attachment,  4  Cyc.  643. 
Recital  of,  see  Judgments,  23  Cyc.  767.  Upon  Authorized  Agent,  as  Ground 
For  Continuance,  see  Continuances  in  Civil  Cases,  9  Cyc.  88  note  60,  Waiver 
of  Service  by  Attorney,  see  Attorney  and  Client,  4  Cyc.  939.  Want  or  Defect 
of,  see  Judgments,  23  Cyc.  994.) 

Service  pipe  or  wire.  The  connection  from  the  street  main  or  wire  to 
the  house. 

Service  real.  In  civil  law,  a  service  which  one  estate  owes  to  another, 
or  the  right  of  doing  something  or  having  a  privilege  in  one  man's  estate  for  the 
advantage  and  convenience  of  the  owner  of  another  estate.*'* 

Services.  An  advantage  conferred;  that  which  promotes  interest  or  happi- 
ness; benefit;  work  done  by  one  person  at  the  request  of  another.*^  "  Service," 
the  singular  of  "  services  "  is  often  used  as  having  the  same  meaning.*^  (Services: 


43.  Moore  v.  Champlain  Electric  Co.,  88 
N.  Y.  App.  Div.  289,  292,  85  N.  Y.  Suppl.  37. 

44.  Karmuller  v.  Krotz,  18  Iowa  352,  357, 
where  it  is  said  that  to  constitute  such  serv- 
ice there  must  be  two  estates,  the  one  giving 
and  the  other  receiving  the  advantage. 

45.  Standard  Diet.;  Webster  Diet,  [quoted 
in  Dayton  v.  Ewart,  28  Mont.  153,  156,  72 
Pac.  420,  98  Am.  St.  Eep.  549]. 

46.  Boyd  V.  Gorman,  157  N.  Y.  365,  367,  52 
N.  E.  113. 

Used  in  connection  with  other  words. — 

"  For  his  services  "  see  Erie  County  v.  Jones, 


119  N.  Y.  339,  344,  23  N.  E.  742.  "Services 
rendered  "  in  keeping  a  railroad  in  repair  see 
Poland  V.  Lamoille  Valley  R.  Co.,  52  Vt.  144, 
180. 

Used  in  a  contract  for  the  erection  of  a 
house  the  term  may  include  expenditures  as 
well  as  labor.  See  Tracy  v.  Waters,  162  Mass. 
562,  563,  39  N.  E.  190. 

47.  See  cases  cited  infra,  this  note. 

"Labor  or  service"  see  U.  S.  v.  Laws,  163 
U.  S.  258,  264,  16  S.  Ct.  998,  41  L.  ed.  151. 
See  U.  S.  V,  Holy  Trinity  Church,  36  Fed. 
303,  305. 
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In  General,  see  Apprentices,  3  Cyc.  539;  Attorney  and  Client,  4  Cyc.  889; 
Factors  and  Brokers,  19  Cyc.  109;  Labor  Unions,  24  Cyc.  815;  Master  and 
Servant,  26  Cyc.  1017;  Principal  and  Agent,  31  Cyc.  1430;  Work  and  Labor. 
Acceptance  of  Benefits  as  Implied  Ratification  of,  see  Principal  and  Agent, 
31  Cyc.  1267.  Acceptance  of,  in  Satisfaction,  see  Accord  and  Satisfaction, 
1  Cyc.  336.  Accountability  of  Husband  For  Increase  and  Profit  of  Wife's  Estate 
Resulting  From  His  Skill  and  Labor,  see  Husband  and  Wipe,  21  Cyc.  1429. 
Accrual  of  Right  of  Action  on  Accounts  For,  see  Limitations  of  Actions,  25 
Cyc.  1032.  Action  —  Between  Partners  For  Compensation  For,  see  Partner- 
ship, 30  Cyc.  448;  By  Executor  or  Administrator,  Set-Off  and  Counter-Claim  of 
Claims  For  Services  Rendered  Estate,  see  Executors  and  Administrators, 
18  Cyc.  1136;  By  Master  For  Loss  of,  see  Master  and  Servant,  26  Cyc.  1582; 
For  Account  of  Share  of  Profits,  see  Accounts  and  Accounting,  1  Cyc.  407; 
For  Breach  of  Contract  For,  see  Contracts,  9  Cyc.  690;  Of  Book-Account  or 
Book-Debt  For,  see  Accounts  and  Accounting,  1  Cyc.  364.  Adequacy  of 
Future  Services  as  Consideration  For  Conveyances,  see  Fraudulent  Convey- 
ances, 20  Cyc.  492.  Agistment,  see  Animals,  2  Cyc.  315.  Agricultural  Lien 
For,  see  Agriculture,  2  Cyc.  58.  Application  of  Statute  of  Frauds  to  Contract 
Relating  to,  see  Frauds,  Statute  of,  20  Cyc.  207.  As  Payment  of  Bill  or  Note, 
see  Commercial  Paper,  7  Cyc.  1014.  Assignability  of  Future  Earnings  —  Gen- 
erally, see  Assignments,  4  Cyc.  17;  Invalid  as  Against  Creditors,  see  Fraudulent 
Conveyances,  20  Cyc.  524.  Assignment  of  Contract  For  Personal,  see  Assign- 
ments, 4  Cyc.  23.  As  Sufficient  Consideration  For  Bill  or  Note,  see  Commercial 
Paper,  7  Cyc.  711.  Authority  —  Of  Corporate  Officers  and  Agents  to  Contract 
For,  see  Corporations,  10  Cyc.  926,  949;  Of  County  to  Contract  For,  see  Coun- 
ties, 11  Cyc.  473.  Bill  of  Particulars  as  to,  see  Pleading,  31  Cyc.  574.  Books 
of  Account  as  Evidence,  see  Evidence,  17  Cyc.  365.  Burden  of  Proof  in  Action 
For,  see  Husband  and  Wife,  21  Cyc.  1568.  Competency  —  Of  Expert  as  to 
Value,  see  Evidence,  17  Cyc.  116;  Of  Grand  Juror  as  Affected  by  Prior  Services, 
see  Grand  Juries,  20  Cyc.  1299.  Constitutional  Guaranty  —  Against  Depriva- 
tion of  Property  as  Applied  to  Regulation  of  Payment  of  Wages  and  Sales  of 
Goods  to  Employees,  see  Constitutional  Law,  8  Cyc.  888;  Against  Imprison- 
ment For  Debt  Not  Violated  by  Imprisonment  For  Failure  to  Perform  Contract, 
see  Constitutional  Law,  8  Cyc.  879 ;  Of  Equal  Protection  of  the  Laws  as  AppKed 
to  Statutes  Prescribing  Employment  of  Chinese,  see  Constitutional  Law,  8  Cyc. 
1065.  Constitutional  Guaranty  Against  Abridgment  of  Privileges  of  Citizens  as 
Applied  to  Statutes  Regulating  —  Hours  of  Labor,  see  Constitutional  Law, 
8  Cyc.  1065 ;  Payment  of  Wages,  see  Constitutional  Law,  8  Cyc.  1065.  Consti- 
tutionality of  Statutes  —  Creating  Liability  For  Services  Rendered  to  Employee, 
see  Constitutional  Law,  8  Cyc,  1100;  Providing  For  Protection  of  Employee, 
see  Constitutional  Law,  8  Cyc.  889;  Regulating  Employment,  see  Constitu- 
tional Law,  8  Cyc.  888;  Regulating  Hours  of  Labor,  see  Constitutional  Law, 
8  Cyc.  1065.  Contract  For  Services  of  Stallion,  see  Animals,  2  Cyc.  330.  Con- 
tract Labor  Law,  see  Aliens,  2  Cyc.  123.  Contracts  —  Between  Husband  and 
Wife  Respecting  Each  Other's  Services,  see  Husband  and  Wife,  21  Cyc.  1277; 
By  Married  Woman  to  Perform  Services,  see  Husband  and  Wife,  21  Cyc.  1315; 
For  Buildings  and  Other  Work,  see  Builders  and  Architects,  6  Cyc.  7;  For 
Improvement  or  Cultivation  of  Land,  see  Contracts,  2  Cyc.  59.  Contracts  For 
Services  —  Generally,  see  Master  and  Servant,  26  Cyc.  1017;  Assignability,  see 
Assignments,  4  Cyc.  20;  As  Subjects  of  Protection  and  Relief  by  Injunction,  see 
Injunctions,  22  Cyc.  856;  Effect  of  Custom  as  to  Performance,  see  Customs 
and  Usages,  12  Cyc.  1070;  Implied  Contract  For,  see  Work  and  Labor;  In 
Influencing  Legislation,  see  Contracts,  9  Cyc.  486;  In  Influencing  Public  Officer, 
see  Contracts,  9  Cyc.  490;  In  Transportation  of  Mail,  see  Post-Office,  31  Cyc. 
990;  In  Working  Mines,  Quarries,  or  Wells,  see  Mines  and  Minerals,  27  Cyc.  769; 
Measure  of  Damages  For  Failure  to  Perform,  see  Damages,  13  Cyc.  162;  Not 
to  Be  Performed  Within  One  Year,  see  Frauds,  Statute  of,  20  Cyc.  207;  Recov- 
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ery  Under  Contract  Voidable  Under  Statute  of  Frauds,  see  Frauds,  Statute  of, 
20  Cyc.  299;  Specific  Performance,  see  Specific  Performance;  With  Attorney 
For,  see  Contracts,  9  Cyc.  259  note  93.  Creditors  Not  Entitled  to  Husband's, 
see  Husband  and  Wife,  21  Cyc.  1375  note  70.  Crop,  Lien  For,  see  Agriculture, 
2  Cyc.  58,  65.  Description  of  in  Declaration  or  Complaint  in  Suit  to  Enforce 
Mechanic's  Lien,  see  Mechanics'  Liens,  27  Cyc.  375.  Disqualification  of  Juror 
by  Prior  Services,  see  Juries,  24  Cyc.  203.  Employment  —  By  Another  as 
Defense  to  Criminal  Prosecution,  see  Criminal  Law,  12  Cyc.  159;  Of  Prohibited 
Person  as  Offense  Under  Liquor  Laws,  see  Intoxicating  Liquors,  23  Cyc.  84; 
Of  Servant  by  Married  Woman,  see  Husband  and  Wife,  21  Cyc.  1315.  Evidence 
of  Value  —  In  General,  see  Evidence,  16  Cyc.  1144;  Expert  Evidence,  see  Evi- 
dence, 17  Cyc.  121.  Exemption  —  Against  Claim  For  Wages,  see  Exemptions, 
18  Cyc.  1394;  Of  Earnings,  Wages,  or  Salary  of  Debtors,  see  Exemptions,  18 
Cyc.  1429.  Expert  Evidence  as  to,  see  Evidence,  17  Cyc.  116.  Fidelity  Insur- 
ance, see  Fidelity  Insurance,  19  Cyc.  516.  Garnishment  of  —  Interest  Under 
Contracts  For,  see  Garnishment,  20  Cyc.  994;  Salary  of  Public  Employee,  see 
Garnishment,  20  Cyc.  1030;  Wages  to  Become  Due,  see  Garnishment,  20  Cyc. 
1007.  Impairment  of  Obligation  of  Contract  by  Statutory  Regulation  of  — 
Hours  of  Labor,  see  Constitutional  Law,  8  Cyc.  1065;  Laborer's  Lien,  see  Con- 
stitutional Law,  8  Cyc.  1006;  Payment  of  Laborers,  see  Constitutional  Law, 
8  Cyc.  1065.  Injunction  Relating  to  Interference  With  Occupation,  see  Labor 
Unions,  24  Cyc.  830.  In  Preparing  and  Publishing  Judicial  Decision,  see  Reports, 
34  Cyc.  1610.  Interest  Under  Contracts  For  Services,  Liability  to  Execution, 
see  Executions,  17  Cyc.  968.  Intervention  in  Attachment  to  Enforce  Claims 
of  Laborers,  see  Attachment,  4  Cyc.  727  note  33.  In  Winding  Up  Firm  Busi- 
ness, Compensation  For,  see  Partnership,  30  Cyc.  696.  Joinder  of  Contracts 
For  Personal,  see  Joinder  and  Splitting  of  Actions,  23  Cyc.  442.  Joint  or 
Several  Liability  For  Wages,  see  Contracts,  9  Cyc.  663.  Judgment  in  Action 
For,  see  Judgments,  23  Cyc.  1205.  Legal  Services,  see  Attorney  and  Client, 
4  Cyc.  926.  Liabilities  —  For  Services  to  Pauper,  see  Paupers,  30  Cyc.  1122; 
Of  Estate  For  Services  Rendered  After  Decedent's  Death,  see  Executors  and 
Administrators,  18  Cyc.  248,  272;  Of  Estate  For  Services  Rendered  Decedent, 
see  Executors  and  Administrators,  18  Cyc.  409;  Of  Railroad  Company  For 
Work  and  Labor,  see  Railroads,  33  Cyc.  346;  Of  Stock-Holder  to  Employee, 
see  Corporations,  10  Cyc.  688;  Of  Wife,  see  Husband  and  Wife,  21  Cyc.  1456. 
Libel  or  Slander  by  Imputation  of  Unfitness  For  or  Misconduct  in  Employment, 
see  Libel  and  Slander,  25  Cyc.  346.  Liens  —  For  I^abor  in  Constructing  Tele- 
graph and  Telephone  Lines,  see  Telegraph  and  Telephones;  For  Maritime 
Services,  see  Maritime  Liens,  26  Cj^c.  751;  In  Driving  or  Hauling  Logs,  see 
Logging,  25  Cyc.  1580;  In  Erecting,  Improving,  or  Repairing  Buildings  and 
Other  Structures,  see  Mechanics'  Liens,  27  Cyc.  31;  In  Mines,  Quarries,  or 
Wells,  see  Mines  and  Mineral,  27  Cyc.  769;  Of  Bailee,  see  Bailments,  5  Cyc. 
193;  Of  Seaman,  see  Seamen,  ante,  p.  1230;  On  Logs  and  Lumber,  see  Logging, 
25  Cyc.  1580;  On  Railroad,  see  Railroads,  33  Cyc.  458.  Measure  of  Damages 
For  —  Failure  to  Perform,  see  Damages,  13  Cyc.  162;  Loss  of,  see  Damages, 
13  Cyc.  145.  Mihtary,.  see  Army  and  Navy,  3  Cyc.  812.  Militia,  see  Militia, 
27  Cyc.  489.  Necessity  of  —  Including  All,  in  One  Action,  see  Joinder  and 
Splitting  of  Actions,  23  Cyc.  445  note  68;  Setting  Forth,  in  Claim,  see  Mechan- 
ics' Liens,  27  Cyc.  170.  Of  Assignee,  and  His  Compensation,  see  Assignments 
For  Benefit  of  Creditors,  4  Cyc.  256;  Bankruptcy,  5  Cyc.  354;  Insolvency, 
22  Cyc.  1361.  Of  Bailee,  and  His  Compensation,  see  Bailments,  5  Cyc.  191. 
Of  Particular  Persons  and  Their  Compensation  Therefor  —  Agister,  see  Animals, 
2  Cyc.  315;  Ambassador  or  Consul,  see  Ambassadors  and  Consuls,  2  Cyc.  263; 
Apprentice,  see  Justices  of  the  Peace,  24  Cyc.  449  note  9;  Arbitrator,  Compen- 
sation, see  Arbitration  and  Award,  3  Cyc.  726;  Assignee,  see  Assignments 
For  Benefit  of  Creditors,  4  Cyc.  256;  Bankruptcy,  5  Cyc.  354;  Insolvkncy, 
22  Cyc.  1361 ;  Attorney,  see  Attorney  and  Client,  4  Cyc.  926;  Attorney-General, 
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B33  Attorney-General,  4  Cyc.  1027;  Attorney  or  Officer  in  Insolvency,  see 
Insolvency,  22  Cyc.  1360;  Auctioneer,  see  Auctions  and  Auctioneers,  4  Cyc. 
1051;  Bailee,  see  Bailments,  5  Cyc.  191;  Bank  Officer,  see  Banks  and  Banking, 
5  Cyc.  457;  Child,  see  Parent  and  Child,  29  Cyc.  1623;  Civilian  Employee,  see 
Army  and  Navy,  3  Cyc.  842;  Clergyman,  see  Religious  Societies,  34  Cyc.  1144; 
Clerk  of  Court,  see  Clerks  of  Courts,  7  Cyc.  206 ;  Convict,  see  Convicts,  9  Cyc. 
878;  Coroner,  see  Coroners,  9  Cyc.  994;  Corporate  Officer  or  Agent,  see  Corpora- 
tions, 10  Cyc.  952;  County  Officer,  Compensation,  see  Counties,  11  Cyc.  428; 
Court  Officer  or  Employee,  see  Courts,  11  Cyc.  721;  Custodian  of  Attached 
Property,  see  Attachments,  4  Cyc.  653;  Customs  Officer,  see  Customs  Duties, 
12  Cyc.  1132;  Detective,  see  Detectives,  14  Cyc.  235;  Election  Officer,  see 
Elections,  15  Cyc.  313;  Executor  or  Administrator,  see  Executors  and  Admin- 
istrators, 18  Cyc.  248,  272,  409,  1136,  1141;  Grand  Juror,  see  Grand  Juries, 
20  Cyc.  1357;  Health  Officer,  see  Health,  21  Cyc.  386;  Highway  Officer,  see 
Streets  and  Highways;  Husband  or  Wife,  see  Husband  and  Wife,  21  Cyc. 
1153,  1277,  1315,  1427,  1456,  1522,  1649  note  62;  Immigration  Officer,  see  Aliens, 
2  Cyc.  120;  Impounder  of  Estrays,  see  Animals,  2  Cyc.  454;  Infant,  see  Infants, 
22  Cyc.  599;  Inspector,  see  Inspection,  22  Cyc.  1368;  Insurance  Agent  or  Broker, 
see  Insurance,  22  Cyc.  1439;  Internal  Revenue  Officer,  see  Internal  Revenue, 
22  Cyc.  1658,  1661;  Judge,  see  Judges,  23  Cyc.  526;  Juror,  see  Juries,  24  Cyc. 
264;  Laborer  or  Materialman,  see  Mechanics'  Liens,  27  Cyc.  1;  Livery-Stable 
Keeper,  see  Livery-Stable  Keepers,  25  Cyc.  1512;  Logger,  see  Logging,  25 
Cyc.  1580;  Maritime  Workman,  see  Maritime  Liens,  26  Cyc.  751;  Master  or 
Commissioner  in  Chancery,  see  Equity,  16  Cyc.  432;  Mines  and  Minerals, 
27  Cyc.  769;  Municipal  Officer,  Agent,  or  Employees,  see  Municipal  Corpora- 
tions, 28  Cyc.  466;  Notary,  see  Notaries,  29  Cyc.  1107;  Officer  in  General,  see 
Officers,  29  Cyc.  1422;  Partner,  see  Partnership,  30  Cyc.  448;  Party  to  Joint 
Adventure,  see  Joint  Adventures,  23  Cyc.  452;  Pauper,  see  Paupers,  30  Cyc. 
1147;  Physician  or  Surgeon,  see  Physicians  and  Surgeons,  30  Cyc.  1592;  Prose- 
cuting or  District  Attorney,  see  Prosecuting  and  District  Attorneys,  32 
Cyc.  695;  Receiver,  see  Receivers,  34  Cyc.  351;  Referee,  see  References,  34 
Cyc.  892;  Register  of  Deeds,  see  Registers  of  Deeds,  34  Cyc.  1024;  School 
Officer,  see  Schools  and  School-Districts,  ante,  p.  858;  Seaman,  see  Seamen, 
ante,  p.  1176;  Sheriff  or  Constable,  see  Sheriffs  and  Constables  ;  Soldier,  Marine, 
or  Military  or  Naval  Officer,  see  Army  and  Navy,  3  Cyc.  812,  842;  Militia,  27 
Cyc.  489;  State  Officer,  see  States;  Stevedore,  see  Maritime  Liens,  26  Cyc.  751; 
Tax  Assessor,  see  Taxation;  Tax  Collector,  see  Taxation;  Teacher,  see  Schools 
and  School-Districts,  ante,  p.  1064;  Town  Officer,  see  Towns;  Trustee,  see 
Bankruptcy,  5  Cyc.  339;  Trusts;  United  States  Officer,  see  United  States; 
United  States  Commissioners;  United  States  Marshals;  Ward,  see  Guardian 
AND  Ward,  21  Cyc.  71;  Witness,  Compensation,  see  Witnesses.  Of  Wife  — 
As  Community  Property,  see  Husband  and  Wife,  21  Cyc.  1649  note  62;  As 
Sufficient  Consideration,  see  Fraudulent  Conveyances,  20  Cyc.  524;  Suit  to 
Recover  For,  see  Husband  and  Wife,  21  Cyc.  1522.  On  Foreclosure,  For  Which 
Allowance  May  Be  Made  to  Attorney,  see  Mortgages,  27  Cyc.  1781.  Parol 
Evidence  to  Reconstruct,  Vary,  or  Add  to  Terms  of  Contract  For,  see  Evidence, 
17  Cyc.  604.  Payment  of  — Debt  in,  see  Payment,  30  Cyc.  1188;  Nego- 
tiable Instrument  in,  see  Commercial  Paper,  7  Cyc.  1014;  Subscription  to 
Corporate  Stock  in,  see  Corporations,  10  Cyc.  397.  Performance  of,  see  Master 
and  Servant,  26  Cyc.  1017.  Performed  at  Request,  as  Sufficient  Consideration, 
see  Contracts,  9  Cyc.  322  note  92.  Performed,  Books  of  Account  to  Prove, 
see  Evidence,  17  Cyc.  377.  Preference  of  Claims  For  Labor  as  Affecting  Validity 
of  Assignment,  see  Assignments  For  Benefit  of  Creditors,  4  Cyc.  173.  Priority 
Between  Landlord's  Lien  and  Lien  For  Labor,  see  Landlord  and  Tenant,  24  Cyc. 
1260.  Priority  of  Claims  For  Services  — ■  Against  Assigned  Estate,  see  Assign- 
merits  For  Benefit  of  Creditors,  4  Cyc.  269;  Against  Decedent's  Estate,  see 
Executors  and  Administrators,  18  Cyc.  552     Priority  of  Claims  of  Wages 
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Against  Insolvent  Estate,  see  Insolvency,  22  Cyc.  1320.  Recovery  For  — 
Services  Rendered  Under  Contract  Voidable  Under  Statute  of  Frauds,  see  Frauds, 
Statute  of,  20  Cyc.  299;  Work  and  Labor  in  Fitting  House  For  Gambling,  see 
Gaming,  20  Cyc.  935.  Rendered  —  Actions  Against  County  For,  see  Counties, 
11  Cyc.  487;  By  Husband  For  Wife,  see  Fraudulent  Conveyances,  20  Cyc. 
359;  By  Minor  Child,  see  Fraudulent  Conveyances,  20  Cyc.  532;  By  Parent 
For  Child,  see  Fraudulent  Conveyances,  20  Cyc.  361;  By  Request,  see  Cor- 
porations, 10  Cyc.  891  note  77;  Evidence  of  Admissibility  Under  Pleadings,  see 
Husband  and  Wife,  21  Cyc.  1569;  In  Part  Payment  of  Conditional  Sale,  see 
Accounts  and  Accounting,  1  Cyc.  499  note  3.  Rendition  of  —  As  Mode  of 
Acquiring  Settlement,  see  Paupers,  30  Cyc.  1088;  On  Sunday,  see  Sunday. 
Rewards  For  Services  Outside  Regular  Duties,  see  Rewards,  34  Cyc.  1755.  Right 
of  Action  by  Husband  or  Wife  For — Loss  of  Services  of  Wife,  see  Husband  and 
Wife,  21  Cyc.  1525;  Wife's  Personal  Services,  see  Husband  and  Wife,  21  Cyc. 
1522.  Right  of  —  Contribution  Between  Employer  and  Employee,  see  Con- 
tribution, 9  Cyc.  808;  Natural  Guardian  to,  see  Guardian  and  Ward,  21  Cyc. 
72;  Subrogation,  see  Subrogation.  Rights  and  Liabilities  of  Husband  as  to 
His  Services  in  Connection  With  Wife's  Separate  Property,  see  Husband  and 
Wife,  21  Cyc.  1427.  Rights  of  Parties  Contributing,  see  Joint  Adventures, 
23  Cyc.  459.  Right  to  Services  Of  —  Apprentice,  see  Apprentices,  3  Cyc.  553; 
Wife,  see  Husband  and  Wife,  21  Cyc.  1277.  Sharing  Profits  as  Compensation 
For,  as  Constituting  Partnership,  see  Partnership,  30  Cyc.  369.  Special  or 
Extraordinary,  see  Rewards,  34  Cyc.  1730.  Statement  of  Cause  of  Action  in 
Actions  in  Justice's  Court  For,  see  Justices  of  the  Peace,  24  Cyc.  558.  Statute 
Requiring  Payment  of  Wages  at  Certain  Times  as  Invasion  of  Constitutional 
Right  to  Pursuit  of  Happiness,  see  Constitutional  Law,  8  Cyc.  889.  Supple- 
mentary Proceedings  Against  Earnings  —  Generally,  see  Executions,  17  Cyc. 
1415;  Of  Public  Employee,  see  Executions,  17  Cyc.  1416.  Term  of,  see  Grand 
Juries,  20  Cyc.  1332;  Judges,  23  Cyc.  513;  Juries,  24  Cyc.  263;  Officers,  29 
Cyc.  1395.  To  Corporation  by  Member  or  Stock-Holder,  see  Corporations, 
10  Cyc.  691.  To  Decedent,  see  Executors  and  Administrators,  18  Cyc.  409. 
To  Decedent's  Family,  see  Executors  and  Administrators,  18  Cyc.  412.  To 
Vessel  —  Generally,  see  Maritime  Liens,  26  Cyc.  751;  Pilots,  30  Cyc.  1607; 
Salvage,  ante,  p.  716;  Seamen;  Shipping;  Towage;  Admiralty  Jurisdiction,  see 
Admiralty,  1  Cyc.  819.  Unascertained  Value  of,  see  Accounts  and  Account- 
ing, 1  Cyc.  371.  Wages  as  Preferred  Claim,  see  Executions,  17  Cyc.  1354. 
Weight  and  Sufficiency  of  Evidence  on  Disputed  Claims  For,  see  Executors 
and  Administrators,  18  Cyc.  532.  Wife  Employing  Husband,  see  Husband 
AND  Wife,  21  Cyc.  1277.) 

SERVIDUMBRE.    The  term  used  in  the  Spanish  law  to  denote  a  servitude."* 

SERVIENT  ESTATE  or  TENEMENT.    See  Easements,  14  Cyc.  1134. 

SERVILI  est  EXPILATIONIS;  sola  INNOCENTIA  libera,  a  maxim  mean- 
ing "  The  crime  of  theft  is  slavish;  innocence  alone  is  free." 

SERVITIA  personalia  SEQUUNTUR  personam,  a  maxim  meaning 
"  Personal  services  follow  the  person." 

Servitude.    See  Easements,  14  Cyc.  1139. 

SERVITUS  EST  CONSTITUTIO  DE  JURE  GENTIUM,  QUA  QUIS  DOMINO  ALIENO 
CONTRA  NATURAM  SUBJICITUR.  A  maxim  meaning  Slavery  is  an  institution 
by  the  law  of  nations,  by  which  a  man  is  subjected  to  a  foreign  master^  contrary 
to  nature." 

SESSION  or  Sessions.    A  court  of  a  church  which  consists  of  a  minister  and 


"  *  Servicee  "  of  this  State,  or  of  the  United 
States"  see  Atty.-Gen.  v.  Fenton,  5  Munf. 
(Va.)  292,  295.  See  also  Howes  v.  Middle- 
borough,  108  Ma»s.  123,  126. 

48.  Mulford  v.  Le  Franc,  26  Cal.  88,  103. 

49.  Morgan  Leg.  Max.  [citing  2  Inst.  573]. 


50.  Peloubet  Leg.  Max.  [citing  2  Inst. 
374]. 

51.  Peloubet  Leg.  Max.  [citing  Coke  Litt. 
1166]. 

Applied  in  Com.  v.  Aves,  18  Pick.  (Mass.) 
193,  215. 
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two  or  more  ruling  elders ;  an  actual  assembly  of  the  members  of  the  legislature 
for  business;  an  actual  sitting  of  a  court,  legislative  body,  or  other  assembly, 
not  interrupted  by  adjournment;  an  actual  sitting  continued  by  adjournments 
in  ordinary  course  from  day  to  day,  or  over  Sundays  and  holidays,  but  not  inter- 
rupted by  adjournments  to  a  distant  day;^^  a  particular  sitting  of  the  general 
assembly;  sitting;  the  time  during  the  term  which  a  court  sits  for  the  trans- 
action of  business;  a  sitting;  sometimes  used  for  the  time  during  which  any 
body  of  persons  or  tribunal  is  organized,  competent  for  transaction  of  its  busi- 
ness; in  other  connections,  the  time  during  which  it  is  convened  and  actually 
engaged  in  business;  the  sitting  of  a  court,  legislature,  council,  commission, 
etc.,  for  the  transaction  of  its  proper  business;  the  time  during  which  a  legislative 
body,  or  court,  or  other  assembly,  sits  for  the  transaction  of  business;  a  term; 
the  sitting  of  a  court;  the  sitting  of  justices  or  judges  in  court;  the  time  during 
which  a  court  is  held;  the  sitting  together  of  a  body  of  individuals  for  the  trans- 
action of  business;  the  sitting  of  a  court,  academic  body,  council,  legislature,  etc., 
or  the  actual  assembly  of  the  members  of  these  or  any  similar  body  for  the  trans- 
action of  business ;  the  time,  space,  or  term  during  which  a  court,  council,  legis- 
lature, or  the  like  meets  daily  for  business,  or  transacts  business  regularly  without 
breaking  up;^^  a  meeting  of  the  justices.®^  Synonymous  with  Term,^*  q.  v. 
(Session  or  Sessions:  Of  Congress,  see  United  States.  Of  Court,  see  Courts, 
11  Cyc.  729,  951,  966.  Of  Grand  Jury,  see  Grand  Juries,  20  Cyc.  1332,  Of 
Legislature,  see  States.) 

Set.    To  frame  or  mount,  as  a  precious  stone,  in  gold,  silver,  or  other  metal. 

Set  aside.    To  annul,  to  make  void.^^    (Set  Aside:  Accord  and  Satisfaction, 


52.  Fussell  v.  Hail,  134  111.  App.  620, 
622. 

53.  John  V.  Farwell  Co.  v.  Matheis,  48  Fed. 
363,  364. 

Distinguished  from  extraordinary  ses- 
sion" of  the  legislature  see  People  v.  Monroe 
County,  65  Hun  (N.  Y.)  263,  284,  20  K  Y. 
Suppl.  97. 

54.  U.  S.  V.  Dietrich,  126  Fed.  659,  660. 
Terms  "  session  "  and  "  meeting  "  when  not 

used  in  a  technical  sense  have  reference  merely 
to  a  time  when  a  body  is  lawfully  convened 
and  in  session  for  the  transaction  of  busi- 
ness. Burkleo  v.  Washington  County,  38 
Minn.  441,  443,  38  K  W.  108. 

55.  Williams  v.  Nashville,  89  Tenn.  487, 
494,  15  S.  W.  364. 

56.  People  v.  Powell,  14  Abb.  Pr.  (N.  Y.) 
91,  93. 

57.  Lipari  v.  State,  19  Tex.  App.  431,  433 
[citing  Webster  Diet.],  where  it  is  further 
said  to  be  the  time  of  the  actual  sitting  of 
the  court.  See  also  Heim  v.  State,  145  Ind. 
605,  608,  44  N.  E.  638. 

"  Sessions  of  the  peace  "  is  a  sitting  of  jus- 
tices for  the  execution  of  those  purposes  which 
are  confided  to  them  by  their  commission  and 
by  several  acts  of  parliament  (Chitty  Cr.  L. 
{quoted  in  People  v.  Powell,  14  Abb.  Pr. 
(N.  Y.)  91,  93])  ;  a  court  of  record  held  be- 
fore two  or  more  justices  of  the  peace  for  the 
execution  of  the  authority  given  them  by 
their  commission  and  certain  acts  of  parlia- 
ment (Jacob  L.  Diet,  [quoted  in  People  v. 
Powell,  14  Abb.  Pr.  (N.  Y.)  91,  93]). 

58.  Abbott  L.  Diet,  [quoted  in  U.  S.  V.  Die- 
trich, 126  Fed.  659,  660]. 

59.  Black  L.  Diet,  [quoted  in  U.  S.  V.  Die- 
trich, 126  Fed.  659,  661]. 

60.  Bouvier  L.  Diet,  [quoted  in  People  V 
Rose,  166  111.  422,  428,  47  N.  E.  64;  People 


V.  Auditor  Public  Accounts,  64  111.  82,  86; 
U,  S.  V.  Dietrich,  126  Fed.  659,  661]. 

61.  Burrill  L.  Diet,  [quoted  in  U.  S.  V. 
Dietrich,  126  Fed.  659,  661]. 

62.  Century  Diet,  [quoted  in  U.  S.  V.  Die- 
trich, 126  Fed.  659,  661]. 

63.  Johnson  Diet,  [quoted  in  People  x> 
Powell,  14  Abb.  Pr.  (N.  Y.)  91,  93]. 

64.  Ravenscraft  v.  Blaine  County,  5  Ida. 
178,  181,  47  Pac.  942. 

Equivalent  of  "  term  "  see  U.  S.  v.  Dietrich, 
126  Fed.  659,  661;  MacNaughton  v.  Southern 
Pac.  Co.,  19  Fed.  881,  882.  Used  interchange- 
ably with  "  term  "  see  Rakowski  v.  Wagoner, 
(Okla.  1909)  103  Pac.  632,  633. 

Distinguished  from  "term"  see  Bryan  r 
Pinney,  2  Ariz.  390,  392;  Robertson  v.  State, 
44  Tex.  Cr.  270,  271,  70  S.  W.  542. 

65.  Century  Diet,  [quoted,  in  Smith  v.  Com- 
puting Scale  Co.,  147  Fed.  890,  891]. 

Insertion  of  an  agate  in  a  computing  scale 
not  "  set "  within  the  tariff  act  see  Smith  r. 
Computing  Scale  Co.,  147  Fed.  890,  891. 

66.  State  v.  Primm,  61  Mo.  16G,  171;  Bou- 
vier L.  Diet,  [quoted  in  Brandt  r.  Brandt,  40 
Oreg.  477,  485,  67  Pac.  508]. 

Distinguished  from  "rescind"  see  Brooke 
V.  Eastman,  17  S.  D.  339,  348,  96  N.  W.  699. 

Not  synonymous  with  excused  when  used 
with  reference  to  a  juror  see  Santee  r.  Stand- 
ard Pub.  Co.,  36  N.  Y.  App.  Div.  555,  556,  55 
N.  Y.  Suppl.  361. 

The  terms  "void"  and  "set  aside"  in  an 
adjudication  that  a  voluntary  deed  is  void  aj= 
against  the  creditors  of  a  grantor  are  to  be 
imderstood  as  meaning  only  that  the  convey- 
ance, while  good  as  against  all  others,  sliall 
not  operate  to  defeat  the  equity  of  the  cred- 
itors of  the  grantor,  Steinmever  r.  Stein- 
mever,  64  S,  C.  413,  417,  42  S,  E.  184,  92 
Am.  St.  Tvep.  809,  59  L.  R.  A.  319. 
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see  Accord  and  Satisfaction,  1  Cyc.  338.  Account  —  Of  Executor  or  Adminis- 
trator, see  Executors  and  Administrators,  18  Cyc,  1196;  Of  Guardian,  see 
Guardian  and  Ward,  21  Cyc.  181;  Of  Trustee,  see  Trusts.  Adoption,  see 
Adoption  of  Children,  1  Cyc.  928.  Appeal  —  Effect  as  to  Sureties  on  Appeal- 
Bond,  see  Appeal  and  Error,  2  Cyc.  931;  From  Judgment  That  Has  Been  Set 
Aside,  see  Appeal  and  Error,  2  Cyc.  617.  Assessment  by  Municipal  Council  — 
For  Benefits  From  Public  Improvement,  see  Municipal  Corporations,  28  Cyc.  \ 
1176;  For  Taxes  in  General,  see  Taxation.  Assignment,  see  Assignments  For 
Benefit  of  Creditors,  4  Cyc.  276.  Attachment  —  Generally,  see  Attachment, 
4  Cyc.  769;  Default  Judgment,  see  Attachment,  4  Cyc.  825;  Necessity  of  Appear- 
ance, see  Attachment,  4  Cyc.  784.  Award,  see  Arbitration  and  Award,  3  Cyc. 
759.  Compromise  and  Settlement,  see  Compromise  and  Settlement,  8  Cyc.  523. 
Conveyance  of  Mortgaged  Property  to  Mortgagee,  see  Mortgages,  27  Cyc.  1377. 
Discharge  of  Receiver,  see  Receivers,  34  Cyc.  480.  Dismissal  or  Nonsuit,  see  Dis- 
missal AND  Nonsuit,  14  Cyc.  387.  Execution  —  Generally,  see  Executions,  17 
Cyc.  1152 ;  For  Enforcement  of  T^lechanics'  Liens,  see  Mechanics'  Liens,  27  Cyc.  441. 
Foreclosure  of  —  Mortgage,  see  Chattel  Mortgages,  7  Cyc.  119;  Mortgages, 

27  Cyc.  1505,  1710;  Mortgage  or  Other  Lien  on  Railroad,  see  Railroads,  33  Cyc. 
588.  Fraudulent  Conveyance,  see  Fraudulent  Conveyances,  20  Cyc.  419.  Gar- 
nishment, see  Garnishment,  20  Cyc.  1125.  Indictment  or  Information,  see 
Indictments  and  Informations,  22  Cyc.  410.  Injunction,  see  Injunctions, 
22  Cyc.  947,  973.  Judgment  —  Generally,  see  Judgments,  23  Cyc.  889;  Assign- 
ment of,  see  Judgments,  23  Cyc.  1427;  By  Confession  by  Individual  Partner,  see 
Partnership,  30  Cyc.  519;  In  Action  or  Scire  Facias  on  Recognizance,  see  Recog- 
nizances, 34  Cyc.  554;  In  Equity,  see  Judgments,  23  Cyc.  976;  In  Justice's 
Court,  see  Justices  of  the  Peace,  24  Cyc.  604;  Mandamus  to  Compel,  see  Man- 
damus, 26  Cyc.  211;  Of  Appellate  Court,  see  Appeal  and  Error,  3  Cyc.  472; 
On  Bond,  see  Bonds,  5  Cyc.  857.  Judicial  Sale  in  General,  see  Judicial  Sales, 
24  Cyc.  37.  Letters  of  Administration,  see  Executors  and  Administrators, 
18  Cyc.  151.  Marriage,  see  Divorce,  14  Cyc.  556;  Marriage,  26  Cyc.  899. 
Order  of  —  Arrest,  see  Arrest,  3  Cyc.  955;  Court  in  General,  see  Motions, 

28  Cyc.  15;  Reference,  see  References,  34  Cyc.  802.  Partnership  Account- 
ing, see  Partnership,  30  Cyc.  751.  Patent  to  Public  Lands,  see  Public  Lands, 
32  Cyc.  894.  Proceedings  to  ConsoHdate,  see  Religious  Societies,  34  Cyc.  1191. 
Quashing  or  Vacating  Writ  of  Replevin,  see  Replevin,  34  Cyc.  1463. 
Report  of  —  Master  or  Commissioner,  see  Equity,  16  Cyc.  447;  Referee,  see 
References,  34  Cyc.  871.  Return  of  Attachment,  see  Attachment,  4  Cyc.  621. 
Sale  —  By  Receiver,  see  Receivers,  34  Cyc.  321;  For  Taxes,  see  Taxation; 
Of  Assets  of  Assigned  Estates,  see  Assignments  For  Benefit  of  Creditors, 
4  Cyc.  241;  Of  Decedent's  Estate,  see  Executors  and  Administrators,  18  Cyc. 
796;  Of  Infant's  Property  Under  Order  of  Court,  see  Infants,  22  Cyc.  578;  Of 
Land  For  Assessments  or  Special  Taxes  For  Public  Improvements,  see  Municipal 
Corporations,  28  Cyc.  1246;  Of  Partnership  Assets  in  Action  For  Dissolution 
and  Accounting  of  Partnership,  see  Partnership,  30  Cyc.  751;  Of  Property 
Under  Mechanic's  Lien,  see  Mechanics'  Liens,  27  Cyc.  447;  Of  Ward's  Property 
by  Guardian,  see  Guardian  and  Ward,  21  Cyc.  84;  On  Execution,  see  Execu- 
tions, 17  Cyc.  1267;  On  Mortgage  Foreclosure,  see  Mortgages,  27  Cyc.  1505, 
1710;  On  Partition,  see  Partition,  30  Cyc.  284.  Sale  Under  Power  —  In  Gen- 
eral, see  Powers,  31  Cyc.  1135;  In  Mortgage,  see  Mortgages,  27  Cyc.  1505. 
Statutory  New  Trial  as  of  Right  in  Suit  to  Set  Aside  Conveyance,  see  New  Trial, 

29  Cyc.  1034.  Submission  to  Arbitrators,  see  Arbitration  and  Award,  3  Cyc. 
610.  Tax  Deed,  see  Taxation.  Verdict  —  In  Civil  Action,  see  New  Trial,  29 
Cyc.  707;  In  Criminal  Prosecution,  see  Criminal  Law,  12  Cyc.  701.  Will  or 
Probate  Thereof,  see  Wills.  Writ  of  Assistance,  see  Assistance,  Writ  of, 
4  Cyc.  297.  Written  Instrument  in  General,  see  Cancellation  of  Instruments, 
6  Cyc.  282.) 

Set  line,    a  hne  to  which  a  number  of  baited  hooks  are  attached,  and  which, 
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supported  by  a  buoy,  is  extended  on  the  surface  of  the  water;  a  name  appHed 
to  a  long  line  having  attached  to  it  at  regular  intervals  lines  armed  with  hooks, 
at  either  end  of  which  is  an  anchor  to  hold  the  trawl  in  place,  furnished  also  with 
a  line  and  buoy  to  indicate  its  position;  a  line  with  baited  hooks  fastened  to  it 
set  or  anchored  for  taking  fish.^®  (See,  generally,  Fish  and  Game,  19  Cyc.  1013 
note  36.) 

SET-OFF.    See  Recoupment,  Set-Off^  and  Counter-Claim,  34  Cyc.  625. 

Set  on  foot.    Arrange,  place  in  order,  set  forward,  put  in  way  of  being  ready ."^^ 

Set  out.  Words  which  when  applied  to  pleading  are  said  to  mean,  aver  or 
allege;  recite  or  state  in  full.'^^  When  applied  to  substance,  to  assign,  to  allot, 
to  mark  by  boundaries  or  distinctions  of  space.'^^ 

Set  screw.  A  screw,  as  in  a  cramp,  screwed  through  one  part  tightly  upon 
another  to  bring  pieces  of  the  wood,  metal,  etc.,  in  close  contact;^*  a  screw 
employed  to  hold  or  move  objects  to  their  bearings;-'^  a  screw  sometimes  cupped 
or  pointed  at  one  end,  and  screwed  through  one  part,  as  of  a  machine,  tightly 
upon  another  part,  to  prevent  the  one  slipping  upon  the  other.'^^ 

Setting,  a  placing,  or  putting  in  a  place,  condition,  state,  or  posture." 
(See  Setting  Dog.) 

Setting  a  case  for  trial.  An  entry  or  order  made  in  the  cause  by  the 
court,  either  by  its  own  motion,  in  regulating  its  business,  in  compliance  with  the 
statute,  or  rules  of  the  court  made  conformably  therewith,  or  by  agreement  of 
parties,  by  which  a  day  certain  is  fixed,  on  or  after  which  the  case  may  be  called 
for  final  disposition  or  trial.'^^    (See  Criminal  Law,  12  Cyc.  498;  Trial.) 

Setting  dog.  Any  dog  who  stops  at  his  game;  one  kept  for  the  purpose 
of  killing  and  destroying  game.^^    (See  Pointer  Dog,  31  Cyc.  894.) 

Setting  forth.    Placing  or  putting  in  a  place  to  be  seen  or  viewed; 
synonymous  with    alleges."       (See  Pleading,  31  Cyc.  92.) 

Setting  up  a  claim,  a  phrase  which  refers  to  some  assertion  of  rights  or 
interest  in  real  estate  the  effect  of  which  is  necessary  to  throw  a  cloud  over  the 
title  and  which  claim  is  liable  to  be  used  by  the  party  asserting  it  for  an  improper 
purpose  to  the  injury  of  the  real  estate  owner.^^    (See  Claim,  7  Cyc.  180.) 

SETTING  UP  IN  PRACTICE.  Applied  to  a  doctor,  the  going  and  habitually 
practicing  in  a  district,  irrespectively  of  whether  he  has  a  house  or  not.^*  (See 
Good-Will,  20  Cyc.  1275.) 


67.  4  Encyclopedic  Diet,  {quoted  in  State  V. 
Stevens,  69  Vt.  411,  413,  38  Atl.  80]. 

68.  3  Johnson  Universal  Cyclopedia  [quoted 
in  State  v.  Stevens,  69  Vt.  411,  413,  38  Atl. 
80]. 

69.  Standard  Diet,  [quoted  in  State  v.  Ste- 
vens, 69  Vt.  411,  413,  38  Atl.  80,  81]. 

70.  U.  S.  V.  O'Sullivan,  27  Fed.  Cas.  No. 
15,975,  2  Whart.  Cr.  L.  §  2802  note. 

71.  U.  S.  V.  Watkins,  28  Fed.  Cas.  No. 
16,649,  3  Cranch  C.  C.  441. 

72.  Black  L.  Diet.;  Webster  Int.  Diet, 
[both  quoted  in  Chadron  First  Nat.  Bank  v. 
Engelbereht,  58  Nebr.  639,  641,  79  N.  W. 
536]. 

73.  Webster  Diet,  [quoted  in  Booth  v. 
Booth,  7  Conn.  350,  375]. 

74.  Imperial  Diet,  [quoted  in  Mast  v.  Rude 
Bros.  Mfg.  Co.,  53  Fed.  120,  124,  3  C.  C.  A. 
477]. 

75.  Knight  Mech.  Diet,  [quoted  in  Mast 
V.  Rude  Bros.  Mfg.  Co.,  53  Fed.  120,  124,  3 
C.  C.  A.  477]. 

76.  Webster  Diet,  [quoted  in  Potter  i;.  Knox 
County  Lumber  Co.,  146  Ind.  114,  116,  44 
N.  E.  1000]. 

77.  Seiba    v.    Engelhardt,    78    Ala.  508, 


In  dog  parlance  the  term  has  a  somewhat 
technical  meaning,  and  means  that  he  is 
standing  and  intently  looking  in  one  direc- 
tion, and  the  attitude  is  also  called  point- 
ing." Citizens'  Rapid-Transit  Co.  v.  Dew,  100 
Tenn.  317,  319,  45  S.  W.  790,  &6  Am.  St.  Rep. 
754,  40  L.  R.  A.  518. 

78.  Moore  v.  Sargent,  112  Ind.  484,  488,  14 
N.  E.  466. 

79.  Briarly  v.  Athorpe,  5  B.  &  Aid.  320 
note,  7  E.  C.  L.  180. 

80.  Hayward  v.  Horner,  5  B.  &  Aid.  317, 
320,  7  E.  C.  L.  178. 

81.  Seibs  v.  Engelhardt,  78  Ala.  508,  510. 

82.  In  re  Harrison,  46  Minn.  331,  334,  48 
N.  W.  1132. 

83.  Maxon  v.  Ayers,  28  Wis.  612,  614 
[quoted  in  Fox  v.  Williams,  92  Wis.  320,  324, 
66  N.  W.  357]. 

84.  Robertson  r.  Buchanan,  73  L.  J.  Ch. 
408,  410,  90  L.  T.  Rep.  N.  S.  390]. 

Distinguished  from  "  practise  "  see  Robert- 
son r.  Buchanan,  73  L.  J.  Ch.  408,  410,  90 
L.  T.  Rop.  N.  S.  390. 

Visiting  two  or  three  old  patients  not  a 
"  setting  up  in  practice  "  see  Robertson  v.  Bu- 
chanan, 73  L.  J.  Ch.  408,  410,  90  L.  T.  Rep. 
N.  S.  390. 


[91] 
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Settle.  To  adjust;  to  liquidate;  to  adjust,  to  liquidate,  to  pay;  *®  to 
approve;  to  go  into  a  settlement,  to  adjust,  to  fix  or  determine  a  balance,  which 
may  be  on  the  one  side  or  the  other ;  to  pay ;  to  place  a  person  in  a  permanent 
seat  or  to  fix  him  in  a  stable  course  of  life;^^  to  together  adjust  and  ascertain 
what  may  be  due  to  the  one  or  the  other;  to  adjust  or  ascertain;  to  pay;  to 
adjust,  as  accounts;  to  liquidate;  to  adjust  differences  or  accounts;  to  balance; 
to  settle  as  an  account;  to  adjust  differences,  claims,  or  accounts;  come  to  an 
agreement;^*  to  liquidate,  balance,  pay;^^  to  adjust;  to  liquidate;  to  balance  as 
an  account;  to  pay  as  a  debt;^^  synonymous  with  Adjust,^^  q.  v.  Applied  to 
land,  the  term  conveys  the  idea  of  permanent  inhabitance.^^  (See  Settlement; 
and,  generally,  Accounts  and  Accounting,  1  Cyc.  373.) 

Settled,  a  term  which  implies  a  permanent  condition;  something  finally 
established  by  mutual  agreement;^®  paid;^  paid  or  discharged;^  placed,  fixed, 


85.  Fort  V.  Gooding,  9  Barb.  (K  Y.)  371, 
377,  where  it  is  said  the  words  do  not  neces- 
sarily mean  "  to  pay." 

86.  Gandolfo  v.  Appleton,  40  N.  Y.  533, 
54]. 

87.  Denver,  etc.,  R.  Co.  v.  U.  S.,  9  N.  M. 
309,  313,  51  Pac.  679,  where  it  is  so  used  with 
reference  to  a  bill  of  exceptions. 

88.  Bell  V.  Crawford,  8  Gratt.  (Va.)  110, 
123,  where  it  is  said  that  it  is  a  word  of 
somewhat  equivocal  import  and  may  mean 
"  pay." 

89.  State  v.  Staub,  61  Conn.  553,  568,  23 
Atl.  924;  Webster  Diet,  {quoted  in  People  v. 
Green,  5  Daly  (N.  Y.)  194,  201];  Worcester 
Diet,  [quoted  in  Moses  v.  Moses,  13  Ont.  Pr. 
144,  145],  where  the  court  said  that  an  agree- 
ment to  settle  is  not  necessarily  a  promise  to 
pay,  tljat  there  are  many  ways  in  which  de- 
fendant might  settle  the  amount;  he  might 
give  goods  or  produce,  or  might  leave  by  will, 
or  in  some  other  manner  arrange  for  the 
liquidation  of  the  claim. 

90.  Whitney  v.  Brooklyn  First  Ecclesias- 
tical Soc,  5  Conn.  405,  413. 

91.  McMasters  v.  Burnett,  92  Ky.  358,  361, 
17  S.  W.  1021,  13  Ky.  L.  Rep.  617. 

Term  implies  the  mutual  adjustment  of  ac- 
counts between  different  parties,  an  agreement 
upon  the  balance.  Baxter  v.  State,  9  Wis.  38, 
44;  Anderson  L.  Diet,  [quoted  in  Toombs  v. 
Stockwell,  131  Mich.  633,  92  N.  W.  288]. 

92.  Bouvier  L.  Diet,  [quoted  in  Auzerais 
V.  Naglee,  74  Cal.  60,  66,  15  Pac.  371]. 

93.  Century  Diet.;  Webster  Int.  Diet. 
[quoted  in  Salomon  v.  Holdom,  72  111.  App. 
346,  352 J. 

94.  Century  Diet,  [quoted  in  Toombs  'C. 
Stockwell,  131  Mich.  633,  92  N.  W.  288]. 

95.  Century  Diet,  [quoted  in  Taylor  v.  Mil- 
ler, 113  N.  C.  340,  342,  18  S.  E.  504]. 

96.  Webster  Diet,  [quoted  in  Applegate  v. 
Baxley,  93  Ind.  147,  149;  National  Bank  v. 
Norton,  1  Hill  (N.  Y.)  572,  576]. 

97.  State  v.  Staub,  61  Conn.  553,  568,  23 
Atl.  924;  Lynch  v.  Nugent,  80  Iowa  422,  429, 
46  N.  W.  61;  Webster  Diet,  [quoted  in  Peo- 
ple V.  Green,  5  Daly  (N.  Y.)  194,  201]. 

A  promise  to  "  settle  "  a  liquidated  demand, 
respecting  which  there  was  no  dispute  be- 
tween the  parties,  is  a  promise  to  pay  the 
same.  Tuggle  v.  Minor,  76  Cal.  96,  101,  18 
Pac  131;  Brody  V.  Doherty,  30  Miss.  40,  44: 
Edson  V.  Fuller,  22  N.  H.  183,  190;  Stilwel'l 
V.  Coope,  4  Den.  (N.  Y.)  225,  226;  Pinkerton 


V.  Bailey,  8  Wend.  (N.  Y.)  600,  601;  Taylor 
V.  Miller,  113  N.  C.  340,  342,  18  S.  E.  504; 
Moore  v.  Hyman,  35  N.  C.  272,  274. 

May  consist  of  the  mere  striking  of  a  bal- 
ance, where  there  may  have  been  interest  ac- 
counts, a  compromise,  composition,  payment 
in  goods,  or  the  procurement  of  a  release. 
Kearney  v.  Collins,  2  Miles  (Pa.)  13,  14, 
where  it  is  said  not  always  to  mean  a  pay- 
ment or  even  a  payment  in  money. 

"Settle  up  and  liquidate"  equivalent  to 
"  pav  "  see  Wilson  v.  Stilwell,  9  Ohio  St.  467, 
470,'^75  Am.  Dec.  477. 

"  We  can  settle "  plainly  implies  an  ac- 
counting together,  and  not  a  promise  of  pay- 
ment by  one  to  another.  Bell  v.  Crawford,  8 
Gratt.  (Va.)  110,  124. 

Equivalent  of  "to  fix  —  to  arrange;"  "to 
determine;  to  establish;  to  regulate"  see 
Lynch  V.  Nugent,  80  Iowa  422,  429,  46  N.  W. 
61. 

"  Settles  the  case  "  in  a  statute  means  fixes 
the  rights  of  the  parties.  Gallagher  v.  Mc- 
Hugh,  85  Tex.  446,  447,  21  S.  W.  1033. 

98.  Webster  Diet,  [quoted  in  Burleson  v. 
Durham,  46  Tex.  152,  160]. 

"  Settle  "  and  "  occupy,"  words  in  a  public 
land  act  which  are  inapplicable  to  any  other 
state  of  things  than  a  hona  fide  use  and  im- 
provement of  the  land.  In  re  Selby,  6  Mich. 
193,  204. 

99.  Coleman  v.  Ferrar,  112  Mo.  54,  69,  20 
S.  W.  441. 

1.  Kelley  v.  Thompson,  175  Mass.  427,  430, 
56  N.  E.  713. 

2.  Gandolfo  v.  Appleton,  40  N.  Y.  533,  541. 
Equivalent  to  "  paid  "  see  Hopkins  v.  War- 
ner, 109  Cal.  133,  41  Pac.  868. 

"  Paid  "  and  "  settled,"  when  used  in  com- 
mon conversation  in  relation  to  a  debt,  are 
understood  equally  as  conveying  the  idea  that 
the  debt  is  discharged.  Waters  v.  Creagh,  4 
Stew.  &  P.  (Ala.)  410,  414. 

"Settled  by  note,"  written  at  the  foot  of 
an  account,  means  not  that  the  account  has 
been  actually  paid,  but  that  the  account  has 
been  adjusted  and  a  note  taken  for  it.  Port 
Darlington  Harbor  Co,  v.  Squair,  18  U.  C. 
Q.  B.  533,  535. 

"  Settled  by  renewed  note  and  mortgage," 
in  an  indorsement  on  a  mortgage,  construed 
as  a  renewal  and  extension  of  the  same  debt, 
and  not  a  payment  of  the  debt  or  discharge 
of  the  lien  of  the  first  mortgage  see  Miller  V. 
Griffin,  102  Ala.  610,  614,  15  So  238. 
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established.^  (See  Determined,  14  Cyc.  238;  Settle;  Settlement,  and  Cross- 
References  Thereunder.) 

Settled  account.    See  Accounts  and  Accounting,  1  Cyc.  364. 

Settled  estate,  in  both  legal  and  popular  language,  as  contradistinguished 
from  estate  in  fee  simple,  one  in  which  the  powers  of  alienation,  of  devising,  and 
of  transmission  according  to  ordinary  rules  of  descent  are  restrained  by  the  limita- 
tions of  the  settlement.*    (See  Estates,  16  Cyc.  595.) 

Settled  insanity.  A  term  applied  to  delirium  tremens.^  (See  Delirium 
Tremens,  13  Cyc.  773.) 

Settled  land.  Land  which  is  held  subject  to  a  trust  or  direction  for  sale 
of  that  land,  estate,  or  interest,  and  for  the  application  or  disposal  of  the  money 
to  arise  from  the  sale,  or  the  income  of  that  money,  or  the  income  of  the  land 
until  sale,  or  any  part  of  that  money  or  income,  for  the  benefit  of  any  person  for 
his  life,  or  any  other  limited  period.^ 

Settlement,  a  compromise,  for  peace's  sake,  of  a  claim,  the  validity  of 
which  is  denied ;  ^  a  contract  between  two  parties  by  means  of  which  they  ascer- 
tain the  state  of  the  accounts  between  them  and  strike  a  balance;  ^  a  determina- 
tion by  agreement;^  a  mutual  adjustment  of  accounts  between  different  parties, 
and  an  agreement  upon  the  balance;  an  accounting;  adjustment;  liquidation 
in  regard  to  amounts;  as  a  settlement  of  accounts;  an  adjustment  between 
persons  concerning  their  dealings  or  difficulties,  whereby  a  balance  is  ascertained 
to  be  due  from  one  to  the  other,  or  an  agreement  is  entered  into  which  terminates 
their  controversy;^^  an  adjustment  of  accounts ;^^  a  payment  of  the  amount 
found  to  be  due  on  the  examination  by  parties  of  their  mutual  accounts  according 
to  the  intention  of  the  parties ;  liquidation  of  amount,  arrangement  of  diffi- 
culties, an  adjusting,  etc.;^^  payment;  payment,  or  accord  and  satisfaction,  or 
something  equivalent  to  accord  and  satisfaction,  admissible  as  a  defense  under 
the  general  issue;  the  locating  one's  self  upon  land,  with  a  view  to  make  a  per- 
manent residence,  and  manifesting  that  intention  by  preparing  a  hollow  tree  for 
shelter,  or  by  erecting  a  camp  or  cabin,  and  living  in  it;    the  payment  of  a  claim 


Implies  a  general  and  not  a  special  account 
see  Dorsey  v.  Kollock,  1  N.  J.  L.  35,  41. 

"  Before  my  estate  is  settled  "  construed  to 
mean  the  time  before  funeral  expenses,  debts, 
and  legacies  were  paid.  In  re  Batchelor,  119 
Mich.  239,  242,  77  N.  W.  941;  Calkins  v. 
Smith,  41  Mich.  409,  412,  1  N.  W.  1048. 

Nearly  synonymous  with  "allowed"  see 
Atchison,  etc.,  R.  Co.  v.  Cone,  37  Kan.  567, 
569,  15  Pac.  499. 

3.  Casler  v.  Connecticut  Mut.  L.  Ins.  Co., 
22  N".  Y.  427,  531. 

Conveys  the  idea  of  a  rule  see  McWhorter 
V.  Benson,  Hopk.  (K  Y.)  32,  42. 

Marking  of  a  cause  "  settled  "  by  the  trial 
judge  is  equivalent  to  a  discontinuance  of  the 
action.  Rogers  v.  Marcus,  93  N.  Y.  App.  Div. 
552,  553,  87  N.  Y.  Suppl.  941. 

Distinguished  from  "  sign  "  as  used  in  refer- 
ence to  a  bill  of  exceptions  see  Montana  Lum- 
ber, etc.,  Co.  V.  Howard,  10  Mont.  296,  298, 
25  Pac.  1024. 

Used  in  the  sense  of  having  brought  the 
matter  to  a  conclusion  see  Redding  r.  Red- 
ding, 69  Vt.  500,  505,  38  Atl.  230. 

4.  Micklethwait  v.  Micklethwait,  4  C.  B. 
N.  S.  790,  858,  5  Jur.  N.  S.  41,  28  L.  J.  C.  P. 
121,  7  Wkly.  Rep.  117,  93  E.  C.  L.  790,  where 
it  is  said:  "  It  would  be  a  porvoraion  of  lan- 
guage to  apply  the  term  '  seithnl '  to  an  estate 
taken  out  of  settlement,  and  bvoiiglit  back  to 
the  condition  of  an  estate  in  fee  siniph\" 

5.  Evers  r.  State,  31  Tex.  Cr.  318,  330,  20 


S.  W.  744,  37  Am.  St.  Rep.  811,  18  L.  R.  A. 
421,  where  in  a  homicide  case  the  term 
"  settled  insanity  "  is  distinguished  from  the 
term  "  temporary  insanity,"  or  drunkenness 
directly  resulting  from  drink. 

6.  In  re  Childs,  [1907]  2  Ch.  352,  76  L.  J. 
Ch.  565,  97  L.  T.  Rep.  N.  S.  80,  23  T.  L.  R. 
609. 

7.  Pentz  V.  Pennsylvania  F.  Ins.  Co.,  92 
Md.  444,  448,  48  Atl.  139. 

8.  Jackson  r.  Ely,  57  Ohio  St.  450,  459,  49 
N.  E.  792. 

9.  Miller  v.  Consolidated  Patrons',  etc., 
Mut.  Ins.  Co.,  113  Iowa  211,  215,  84  N.  W. 
1049. 

10.  Phipps  v.  Willis,  (Oreg.  1908)  96  Pac. 
866,  870. 

11.  Albers  v.  Merchants'  Exch.,  (Mo.  App. 
1909)  120  S.  W.  139,  142. 

12.  McKinney  r.  Statesman  Pub.  Co.,  34 
Oreg.  509,  5 16,  "56  Pac.  651. 

13.  Greene  County  r.  Light,  72  Ark.  41,  43, 
77  S.  W.  915. 

14.  McKinnev  r.  Statesman  Pub.  Co..  34 
Oreg.  509,  516,  56  Pac.  651. 

15.  Nettleton  r.  Sherwood,  1  C.  PI.  (Pa.) 
140  [citing  Brown  Diet.;  Webster  Diet.]. 

16.  Ooenen  r.  Schroeder,  18  Minn.  66,  75; 
McKinnev  r.  Statesman  Pub.  Co.,  34  Oreg. 
509.  517,^  56  Pac.  651. 

17.  Curtis  r.  Egan,  53  N.  II.  511,  514. 

18.  Davis  r.  Young,  2  Dana  (Ky.)  299, 
313. 
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to  the  extent  to  which  it  is  conceded  to  be  due ;  the  payment  of  a  debt ;  pay- 
ment in  full;  an  agreement  by  which  two  or  more  persons  who  have  dealings 
together  so  far  arrange  their  accounts  as  to  ascertain  the  balance  due  from  one 
to  the  other;  an  adjustment  of  accounts  or  claims,  liquidation,  payment. 
(Settlement:  In  General,  see  Accord  and  Satisfaction,  1  Cyc.  305;  Accounts 
AND  Accounting,  1  Cyc.  351;  Compositions  With  Creditors,  8  Cyc.  409;  Com- 
promise AND  Settlement,  8  Cyc.  499;  Payment,  30  Cyc.  1173;  Release,  34  Cyc. 
1039.  Acceptance  of  Benefits  as  Implied  Ratification  of  Settlement  by  Agent,  see 
Principal  and  Agent,  31  Cyc.  1271.  Account  and  Settlement  With  Ward  by  Guard- 
ian, see  Insane  Persons,  22  Cyc.  1 152.  Action  —  Between  Partners  For  Breach  of 
Contract  For,  or  Fraud  or  Mistake  In,  see  Partnership,  30  Cyc.  712;  For  Recovery 
of  Land  Under  Laws  Relating  to  Settlement  on  Indian  Lands,  see  Indians,  22 
Cyc.  129.  Allowance  For  Support  and  Education  of  Child  on  Making,  see  Parent 
and  Child,  29  Cyc.  1619.  Ascertainment  and  Adjudication  of,  to  Fix  Liability 
For  Support  of  Pauper,  see  Paupers,  31  Cyc  1077.  As  Condition  Precedent  to 
Action  Between  Partners,  see  Partnership,  30  Cyc.  713.  As  Defense,  see  Crim- 
inal Law,  12  Cyc.  161.  As  Evidence  of  Probable  Cause,  see  Malicious  Prose- 
cution, 26  Cyc.  37.  As  Ground  of  Equitable  Relief  Against  Judgment,  When 
Not  Interposed  as  Defense  to  Former  Action,  see  Judgments,  23  Cyc.  1000.  As 
to  Royalties  For  Use  of  Patent,  see  Patents,  30  Cyc.  965.  Authority  to  Settle 
Claims,  see  Attorney  and  Client,  4  Cyc.  945;  Principal  and  Agent,  31  Cyc. 
1392.  Between  —  Heirs  and  Distributees,  see  Descent  and  Distribution,  14 
Cyc.  132;  Parties  to  Bond,  Defense  to  Action  Thereon,  see  Bonds,  5  Cyc.  847; 
Partners  in  Limited  Partnership,  see  Partnership,  30  Cyc.  766.  Between  Prin- 
cipal and  Agent  —  Generally,  see  Principal  and  Agent,  31  Cyc.  1531;  Effect 
as  to  Credit  Given  to  Agent,  see  Principal  and  Agent,  31  Cyc.  1554;  Effect  as 
to  Liabilities  of  Principal  to  Third  Person  For  Agent's  Acts,  see  Principal  and 
Agent,  31  Cyc.  1580.  By  Assignee,  see  Assignments  For  Benefit  of  Cred- 
itors, 4  Cyc.  246.  By  Copartner  After  Dissolution  of  Firm,  see  Partnership, 
30  Cyc.  712.  By  County  Officer  For  Funds  Received,  see  Counties,  11  Cyc.  443. 
By  Executor  or  Administrator,  see  Executors  and  Administrators,  18  Cyc. 
1104.  By  Guardian  —  Generally,  see  Guardian  and  Ward,  21  Cyc.  150;  Con- 
clusiveness on  Sureties,  see  Guardian  and  Ward,  21  Cyc.  238;  With  Ward,  see 
Guardian  and  W^ard,  21  Cyc.  237.  By  Infant,  see  Infants,  22  Cyc.  589.  By 
Partner,  see  Partnership,  30  Cyc.  498.  By  Pteceiver,  see  Receivers,  34  Cyc. 
450.  By  Statutory  Partnership  Administrator,  see  Partnership,  30  Cyc.  633. 
By  Surviving  Partner  —  As  Executor  or  Administrator  of  Deceased  Partner's 
Estate,  see  Partnership,  30  Cyc.  632;  Continuing  Partnership  Business,  see 
Partnership,  30  Cyc.  636.    By  Trustee,  see  Trusts,    Conclusiveness  of,  by 


19.  Pentz  f.  Pennsylvania  F.  Ins.  Co.,  92 
Md.  444,  448,  48  Atl.  139. 

20.  Greene  County  i.  Light,  72  Ark.  41,  43, 
77  S.  W.  915. 

21.  Bouvier  L.  Diet,  [quoted  in  Stewart  v. 
Union  Mut.  L.  Ins.  Co.,  155  N.  Y.  257,  266, 
49  N.  E.  876,  42  L.  R.  A.  147]. 

22.  Bouvier  L.  Diet,  [quoted  in  Jackson  v. 
Ely,  57  Ohio  St.  450,  459,  49  N.  E.  792]. 

23.  Webster  Diet,  [quoted  in  Applegate  v. 
Baxley,  93  Ind.  147,  149]. 

Equivalent  to  "liquidated"  see  Parris  v. 
Hightower,  76  Ga.  631,  634. 

The  receipt  of  a  note  "in  settlement  of  a 
debt,"  "  for  or  on  account  of  a  debt,"  or  "  in 
payment  of  "  the  same,  means  the  same  thing. 
See  Combination  Steel,  etc.,  Co.  v.  St.  Paul 
City  R.  Co.,  47  Minn.  207,  209,  49  N.  W.  744. 

"  Settlement  as  usual  **  in  an  offer  to  lease 
certain  mining  property,  related  to  one  of 
two  well  understood  premises :  ( 1 )  To  the 
former  method  of  compu^tion  and  time  and 


manner  of  payments  existing  between  the  par- 
ties; or  (2)  a  well  known  and  established 
custom  of  the  district;  either  one  of  which 
was  sufficiently  definite  to  constitute  a  part 
of  the  contract.  Cochrane  v.  Justice  Min. 
Co.,  16  Colo.  415,  419,  26  Pac.  780. 

"  Settlement  of  a  case,"  in  N.  Y.  Code  Civ. 
Proc.  §  2545,  means  the  settlement  of  a  case 
on  appeal.    In  re  Prout,  11  N.  Y.  Guppl.  160. 

The  words  "  settlement  of  the  estate,"  when 
applied  to  the  estates  of  deceased  persons,  re- 
fer to  the  settlement  of  the  probate  account. 
Allen  V.  Dean,  148  Mass.  594,  20  N.  E.  314. 

The  phrase,  "settlement  of  estates  of  de- 
ceased persons,"  refers  to  the  adjustment  of 
the  claims  in  favor  of  or  against  the  estate, 
and  does  not  necessarily  include  the  word 
"  distribution."  In  re  Creighton,  12  Nebr. 
280,  282,  11  N.  W.  313. 

Same  as  "  valid  distribution  "  see  Mathews' 
Appeal,  72  Conn.  555,  558,  45  Atl.  170,  where 
it  is  so  used  with  reference  to  estates. 
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Guardian,  see  Insane  Persons,  22  Cyc.  1157.  Continuing  Term  of  Corporation 
After  Dissolution  For  Purpose  of  Winding  Up,  see  Corporations,  10  Cyc.  1323, 
1325.  Discharge  by —  Of  Mortgage  Debt,  see  Mortgages,  27  Cyc.  1404 ;  Of  Surety, 
see  Principal  and  Surety,  32  Cyc.  173.  Effect  of  —  As  Bar  in  Bastardy  Pro- 
ceedings, see  Bastards,  5  Cyc.  647;  Previous  Settlement  as  to  Action  Between 
Partners,  see  Partnership,  30  Cyc.  464.  Ground  of  Equitable  Relief  —  Against 
Judgment,  In  General,  see  Judgments,  23  Cyc.  1000;  Reliance  on  Settlement  as 
Excuse  For  Failure  to  Obtain  Relief  in  Former  Action,  see  Judgments,  23  Cyc. 
1029,  Justice  Court's  Jurisdiction  of  Settlement  of  Partnership  Affairs,  see 
Justices  of  the  Peace,  24  Cyc.  478.  Marriage  Settlements  —  Generally,  see 
Husband  and  Wife,  21  Cyc.  1241 ;  Reformation  of,  see  Reformation  of  Instru- 
ments, 34  Cyc.  925.  Money  Received  in,  see  Money  Received,  27  Cyc.  852. 
Of  Action  By  or  Against  Municipality,  see  Municipal  Corporations.  28  Cyc. 
1756.  Of  Administration  of  Community  Property,  see  Husband  and  Wife,  21 
Cyc.  1717.  Of  Assignee,  see  Assignments  For  Benefit  of  Creditors,  4  Cyc. 
246.  Of  Bill  of  Exceptions  —  In  Civil  Action,  see  Appeal  and  Error,  3  Cyc. 
23,  31;  In  Criminal  Prosecution,  see  Criminal  Law,  12  Cyc.  850.  Of  Boundary 
Lines  of  Counties,  see  Counties,  11  Cyc.  347.  Of  Case  —  Generally,  in  Applica- 
tion For  New  Trial  in  Criminal  Prosecutions,  see  Criminal  Law,  12  Cyc.  746; 
Or  Statement  on  Appeal,  see  Appeal  and  Error,  2  Cyc.  1089;  Criminal  Law, 
12  Cyc.  885.  Of  Case  Made  on  Appeal  —  Generally,  see  Appeal  and  Error,  3 
Cyc.  68;  In  Criminal  Prosecution,  12  Cyc.  885.  Of  Case  Out  of  Court,  Effect  on 
Costs,  see  Costs,  11  Cyc.  83.  Of  Claim  —  By  Municipality,  see  Municipal 
Corporations,  28  Cyc.  1752;  For  Death  by  Wrongful  Act,  see  Death,  13  Cyc. 
325;  In  Suit  as  Defense  Before  Judgment,  Duty  to  Set  up,  see  Judgments,  23 
Cyc.  1000.  Of  Community  Rights,  see  Husband  and  Wife,  21  Cyc.  1701,  1713. 
Of  Conflicting  Claims  and  Equities  Before  Sale,  see  Judicial  Sales,  24  Cyc.  9. 
Of  Disputed  Claims  as  Consideration  For  Mortgage,  see  Mortgages,  27  Cyc.  1052. 
Of  Dissolved  Community,  see  Husband  and  Wife,  21  Cyc.  1701.  Of  Estate  of 
Deceased  Husband,  see  Husband  and  Wife,  21  Cyc.  1713.  Of  Indian  Lands 
Forbidden  by  Statute,  see  Indians,  22  Cyc.  129.  Of  Interrogatories,  see  Deposi- 
tions, 13  Cyc.  898.  Of  Land  After  Abandonment,  see  Abandonment,  1  Cyc.  7. 
Of  Life  Insurance  Policy,  see  Life  Insurance,  25  Cyc.  902.  Of  Loss  Under 
Insurance  Policy,  see.  Fire  Insurance,  19  Cyc.  872;  Life  Insurance,  25  Cyc. 
902;  Marine  Insurance,  26  Cyc.  709;  Mutual  Benefit  Insurance,  29  Cyc. 
164.  Of  Official  Account,  see  Officers,  29  Cyc.  1437.  Of  Pauper,  see  Paupers, 
30  Cyc.  1077.  Of  Public  Lands,  see  Public  Lands,  32  Cyc.  786.  Of  Statement 
on  Motion  For  New  Trial,  see  New  Trial,  29  Cyc.  970.  Of  Suit  by  Guardian  of 
Infant,  see  Infants,  22  Cyc.  663.  Of  Ward's  Estate,  see  Guardian  and  Ward, 
21  Cyc.  150.  Part  Payment  in  Full  Settlement  When  Does  Not  Suspend  Statute, 
see  Limitations  of  Actions,  25  Cyc.  1373.  Post-Nuptial  in  Pursuance  of  Ante- 
Nuptial  Oral  Agreement,  see  Frauds,  Statute  of,  20  Cyc.  158;  Fraudulent 
Conveyances,  20  Cyc.  507.  Presumption  of,  to  Wife,  see  Husband  and  Wife, 
21  Cyc.  1404.  Private  Accounting  and  Settlement  With  Ward,  see  Guardian 
and  Ward,  21  Cyc.  169.  Ratification  by  Firm  of  Settlement  by  Individual 
Partner,  see  Partnership,  30  Cyc.  528.  Reformation  of,  see  Reformation  of 
iNSTRUMENTb,  34  Cyc.  926.  Rights  and  Remedies  of  Surety  as  to  Principal 
After  Compromise  and  Settlement,  see  Principal  and  Surety,  32  Cyc.  250. 
Right  to  Trial  by  Jury  in  Actions  Involving  Accounting  and  Settlement,  see 
Juries,  24  Cyc»  114.  Settlement  or  Attempted  Settlement  With  Accused  as 
Showing  Want  of  Probable  Cause,  see  Malicious  Prosecution,  26  Cyc.  37.  To 
Abate  Bastardy  Proceedings,  see  Bastards,  5  Cyc.  647.  Upon  Wife,  Effect  of 
on  Allowance  of  Permanent  Alimony,  see  Divorce,  14  Cyc.  770.  Wife's  Equity 
to  Sue,  see  Husband  and  Wife,  21  Cyc.  1189.) 

Settlement  right,  a  certificate  allowing  a  settler  to  appropriate  so  much 
land,  including  the  place  where  he  settled.-' 

84:.  Davis       Yoims,  2  Dana   (Ky.)   299,  313, 
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Settler.  Any  one  who  has  taken  up  his  permanent  abode  in  any  particular 
locaHty;  one  who  actually  resided  on  the  land  settled;  the  man  who  pen- 
etrated the  wilderness  in  pursuit  of  future  residence,  and,  having  found  a  place 
suited  to  his  wishes  or  necessity,  there  stopped,  ceased  his  rambles,  and  began 
to  improve,  with  a  view  to  a  permanent  home.^^ 

SETTLES  THE  CASE.    Fixes  the  rights  of  the  parties.^^ 
Set  upon.    Assault.^'^    (See  Assault  and  Battery,  3  Cyc.  1014.) 
SEUL  HERITIER.    In  French  law,  the  person  who  is  entitled  by  succession.^** 
Seventy,    a  term  applied  to  a  member  in  good  standing  in  the  Mormon 
Church.31 

Severable  contract,  a  contract  liable  simply  to  be  severed ;  one  in  its 
nature  and  purpose  susceptible  of  division  and  apportionment,  having  two  or 
more  parts,  in  respect  to  matters  and  things  contemplated  and  embraced  by  it, 
not  necessarily  dependent  upon  each  other,  nor  is  it  intended  by  the  parties  that 
they  shall  be ;  ^  one,  the  consideration  of  which  by  its  terms  is  susceptible  of 
division  and  apportionment ;  one  the  consideration  of  which  is  by  its  terms 
susceptible  of  apportionment  on  either  side,  so  as  to  correspond  to  the  unascer- 
tained consideration  on  the  other  side ;  one  in  which  the  consideration  is  expressly 
or  by  necessary  impHcation  apportioned ;  ^®  one  in  which  the  part  to  be  performed 
by  one  party  consists  of  several  distinct  and  separate  items,  and  the  price  to  be 
paid  by  the  other  is  apportioned  to  each  item  or  is  left  to  be  implied  by  law ; 
one  where  the  part  to  be  performed  by  one  party  consists  of  several  distinct  and 
independent  items,  and  the  price  to  be  paid  by  the  other  is  apportioned  to  each 
item;  one  where  the  part  to  be  performed  by  one  party  consists  of  several  sep- 
arate and  distinct  items  and  the  price  to  be  paid  is  apportioned  to  each  item 
according  to  the  value  thereof  and  not  as  one  unit  in  a  whole,  or  a  part  of  the 
round  sum.^  (Severable  Contract:  In  General,  see  Contracts,  9  Cyc.  569,  648. 
Accrual  of  Right  of  Action  on,  see  Limitations  of  Actions,  25  Cyc.  1106.  Avoid- 
ance or  Forfeiture  of  For  Misrepresentation  or  Breach  of  Warranty,  see  Fire 
Insurance,  19  Cyc.  707.  Construction  of  Insurance  Contract  as  to  Its  Being 
Severable,  see  Fire  Insurance,  19  Cyc.  674.  Persons  Who  Must  Join  in  Action 
on,  see  Parties,  30  Cyc.  106.) 

Several.    More  than  one ;    more  than  two  or  not  very  many ;  respective; 


25.  Hume  f.  Gracy,  86  Tex.  671,  672,  27 
S.  W.  584,  where  it  is  said  that  the  term  is 
ordinarily  applied  to  those  who  first  come  to 
a  country  either  partially  or  wholly  unin- 
habited, and  who  make  their  residence  there. 

26.  Burleson      Durham,  46  Tex«  152,  160. 

27.  Davis  f.  Young,  2  Dana  (Ky.)  299,  312, 
where  it  is  said :  "  The  person  was  a  '  set- 
tler '  from  the  time  he  built  his  '  half-faced ' 
camp,  or  erected  his  tent,  provided  he  did  it 
with  the  intention  of  remaining  and  living 
at  that  spot." 

Settlers  on  swamp  and  overflowed  land  see 
Mclntyre  v.  Sherwood,  82  Cal.  139,  143,  22 
Pac.  937. 

28.  Gallagher  McHugh,  85  Tex.  446,  447, 
21  S.  W.  1033,  where  it  is  held  that  this 
result  is  not  reached  by  a  decision  of  an 
appellate  court  reversing  the  judgment  and 
remanding  the  cause. 

29.  Yazoo,  etc.,  R.  Co.  v.  Williams,  87  Miss. 
344,  353,  39  So.  489,  where  the  term  is  said 
to  imply  an  unwarranted  attack. 

30.  Lloyd  t;.  Trimlestown,  4  Sim.  296,  302, 
6  Eng.  Ch.  296,  58  Eng.  Reprint  111. 

31.  U.  S.  i-.  Brown,  6  Utah  115,  118,  21 
Pac.  461. 

The  duty  of  "A  Seventy"  was  to  teach 
and   preach   the   doctrines   of    the  church. 


U.  S.  V.  Brown,  6  Utah  115,  118,  21  Pac. 
461. 

32.  Norrington  t;.  Wright,  5  Fed.  768,  771. 

33.  Sterling  f.  Gregory,  149  Cal.  117,  120, 
85  Pac.  305;  Packard  v.  Byrd,  73  S.  C.  1,  6, 
51  S.  E.  678,  6  L.  R.  A.  N.  S.  547. 

34.  Bradford  f.  Montgomery  Furniture  Co., 
115  Tenn.  610,  627,  92  S.  W.  1104. 

35.  Weil  i-.  Stone,  33  Ind.  App.  112,  69 
N.  E.  698,  700,  104  Am.  St.  Rep.  243. 

36.  Clay  Commercial  Tel.  Co.  v.  Root,  1 
Pa.  Cas.  485,  486,  4  Atl.  828. 

37.  Osgood  V.  Bauder,  75  Iowa  550,  555,  39 
N.  W.  887,  1  L.  R.  A.  655;  Ming  v.  Corbin, 
142  N.  Y.  334,  340,  37  N.  E.  105;  Dowley  V. 
Schiffer,  13  N.  Y.  Suppl.  552,  553. 

38.  Johnson  i;.  Union  Switch,  etc.,  Co.,  42 
N.  Y.  St.  337,  343. 

39.  Barlow  Mfg.  Co.  v.  Stone,  200  Mass. 
158,  160,  86  N.  E.  306. 

40.  U.  S.  f.  Durkee,  25  Fed.  Cas.  No.  15,008, 
where  it  is  said :  "  It  cannot  mean  '  sepa- 
rate.' " 

41.  Einstein  Marshall,  58  Ala.  153,  156, 
25  Am.  Rep.  729;  The  North  Star,  108  Fed. 
436.  441. 

42.  Brown  f.  Hawkins,  26  R.  I.  400,  59  Atl. 
78,  79.  But  see  Colton  v.  Fox,  67  N.  Y.  348, 
352. 
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each  particular,  or  a  small  number,  singly  taken;  S3monymous  with  Many,^* 
q,  v.,  and  with  Various,  q.  v.;  Divers,  q.  v,;  or  Sundry,*^  q.  v.  (Several:  Com- 
missioners, see  Depositions,  13  Cyc.  850.  Contract,  see  Contracts,  9  Cyc.  651. 
Execution,  see  Executions,  17  Cyc.  1013.  Fishery,  see  Several  Fishery,  post^ 
this  page.  Liabihty  of  —  Party  to  Bill  or  Note,  see  Commercial  Paper,  7  Cyc. 
653,  8  Cyc.  92;  Party  to  Contract,  see  Contracts,  9  Cyc.  651;  Stock-Holder,  see 
Corporations,  10  Cyc.  649.    Maker,  see  Commercial  Paper,  7  Cyc.  653.) 

SEVERAL  CONTRACTS.    See  Joint  and  Several  Contracts,  23  Cyc.  463; 
and,  generally.  Contracts,  9  Cyc.  227. 

SEVERAL  COUNT.    See  ante,  this  page,  note  45. 

SEVERAL  COVENANT.    See  ante,  this  page,  note  45. 

SEVERAL  FISHERY.  A  private  exclusive  right  of  fishing  in  a  navigable 
river  or  arm  of  the  sea;  ^®  the  right  of  fishing  exclusive  of  all  others  in  a  particular 
place;  ^'^  the  exclusive  right  of  fishing  which  is  derived  from  the  ownership  of  the 
soil;  the  exclusive  right  to  fish  in  one's  own  waters.*^  (See,  generally.  Fish 
and  Game,  19  Cyc.  988.) 

Several  liability.  See  Commercial  Paper,  7  Cyc.  653,  8  Cyc.  92; 
Contracts,  9  Cyc.  651;  Torts. 

Severally.  Respectively ;  distinctly,  separately  or  apart  from  others.^^ 
(See  Several,  ante,  p.  1446.) 


43.  Webster  Diet,  [quoted  in  Lauderdale 
County  V.  Fargason,  7  Lea  (Tenn.)  153,  168]. 

44.  Hilton  Bridge  Constr.  Co.  v.  Foster,  26 
Misc.  (N.  Y.)  338,  340,  57  N.  Y.  Suppl.  140. 

45.  Strickland  v.  Harger,  16  Hun  (N.  Y.) 
465,  467. 

Construed  as  "  all "  in  a  will  see  Outcalt  v. 
Outcalt,  42  N.  J.  Eq.  500,  501,  8  AtL  532. 
But  see  Strickland  V.  Harger,  16  Hun  (N.  Y.) 
465,  467. 

"Several  actions." — Where  a  separate  and 
distinct  action  is  brought  against  each  of 
two  or  more  persons  who  are  all  liable  to  the 
plaintiff  in  respect  to  the  same  subject-mat- 
ter. Black  L.  Diet.  See,  generally.  Con- 
solidation AND  Severance  of  Actions,  8 
Cyc.  612. 

"Several  counts." — Where  a  plaintiff  has 
several  distinct  causes  of  action,  he  is  al- 
lowed to  pursue  them  cumulatively  in  the 
same  action,  subject  to  certain  rules  which 
the  law  prescribes.  Black  L.  Diet,  [citing 
Wharton  L.  Lex.].  See  Criminal  Law,  12 
Cyc.  692;  Pleading,  31  Cyc.  112,  142. 

"  Several  covenant "  is  a  covenant  by  two 
or  more,  separately;  a  covenant  made  so  as 
to  bind  the  parties  severally  or  individually. 
Black  L.  Diet.  See,  generally,  Covenants, 
11  Cyc.  1055. 

"Several  current  funds,"  in  an  act  provid- 
ing for  depositing  of  state  and  county  funds 
in  banks,  were  employed  with  reference  to 
the  various  designations  or  divisions  of  the 
public  moneys  of  the  state.  State  v.  Bart- 
ley,  39  Nebr.  353,  359,  58  N.  W.  172,  23 
L.  R.  A.  67. 

"  Several  defendants,"  in  N.  Y.  Code,  §  5096, 
refers  to  joint  defendants  and  not  to  cases  of 
several  liability.  North  Star  Boot,  etc.,  Co. 
V.  Stebbins,  3  S.  D.  540,  547,  54  N.  W.  593. 

"Several  demises." — In  ejectment,  it  was 
formerly  customary,  in  case  there  was  any 
doubt  as  to  legal  estate  being  in  plaintiff,  to 
insert  in  the  declaration  several  demises  from 
as  many  different  persons.  Black  L.  Diet. 
See,  generally,  E.iectment,  15  Cyc.  97. 


"Several  inheritance"  is  an  inheritance 

conveyed  so  as  to  descend  to  two  persons  sev- 
erally by  moieties,  etc.  Black  L.  Diet.  See 
Inheritance,  22  Cyc.  722;  and,  generally, 
Descent  and  Distribution^  14  Cyc.  34. 

"  Several  issues." —  This  occurs  where  there 
is  more  than  one  issue  involved  in  a  case. 
Black  L.  Diet,  [citing  3  Stephen  Comm.  560]. 
See  Issue,  23  Cyc.  368. 

"Several  tail"  is  an  entail  severally  to 
two.  Black  L.  Diet,  [citing  Cowell],  where 
it  is  said  that  it  is  as  if  land  is  given  to  two 
men  and  their  wives,  and  to  the  heirs  of  their 
bodies  begotten;  here  the  donees  have  a  joint 
estate  for  their  two  lives,  and  yet  they  have 
a  several  inheritance,  because  the  issue  of  the 
one  shall  have  his  moiety  and  the  issue  of  the 
other  the  other  moiety.  See,  generally,  Es- 
tates, 16  Cyc.  608. 

"Several  tenancy"  is  a  tenancy  which  is 
separate  and  not  held  jointly  with  another 
person.  Black  L.  Diet.  See,  generally,  JoiNT 
Tenancy,  23  Cyc.  482. 

46.  Reg.  V,  Robertson,  6  Can.  Sup.  Ct.  52, 
67,  where  it  is  said:  "But  whether  it  must 
be  accompanied  with  nership  in  the  soil, 
in  that  the  authorities  differ." 

47.  Holford  v.  Bailey,  13  Q.  B.  426,  445, 
13  Jur.  278,  18  L.  J.  Q.  B.  109,  66  E.  C.  L. 
426. 

48.  Freary  v.  Cooke,  14  Mass.  488,  489; 
Brookhaven  v.  Strong,  60  N.  Y.  56,  65. 

49.  Hardin  v.  Jordan,  140  U.  S.  371,  389, 
11  S.  Ct.  808,  838,  35  L.  ed.  428. 

Distinguished  from  "  free  or  common  fish- 
ery" see  Melvin  v.  Whiting,  7  Pick.  (^Mass.) 
79,  81;  Freary      Cooke,  14  Mass.  488,  489. 

50.  Presque  Isle  County  i*.  Thompson,  61 
Fed.  914,  920,  10  C.  C.  A.  154. 

51.  State  Nat.  Bank  v.  Reilly,  124  111.  464, 
471,  14  N.  K.  657. 

In  a  note  the  legal  effect  of  "severally" 
binds  each  of  the  signers.  Bradlee  v.  Boston 
Glass  Mfg.  Co.,  16  I'ick.  (Mass.)  347,  351. 

"  Severally  liable,"  when  applied  to  a  num- 
ber of  persons  usually  implies  that  each  one 
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Severalty.  A  technical  word  applied  to  tenants  meaning  a  sole,  separate, 
and  exclusive  dominion.^^  (See,  generally,  Forcible  Entry  and  Detainer,  19 
Cyc.  1142.) 

Severance,  in  pleading,  the  separation  by  defendants  in  their  pleas;  the 
adoption  by  several  defendants  of  separate  pleas  instead  of  joining  in  the  same 
plea.  In  estates,  the  destruction  of  any  one  of  the  joint  unities  of  a  joint  tenancy. 
The  term  is  also  used  to  signify  the  cutting  of  crops  or  the  separating  of  anything 
from  the  realty.^^  (Severance :  As  to  Parties  on  Assessment  of  Damages  —  In 
Condemnation  Proceedings,  see  Eminent  Domain,  15  Cyc.  946;  In  Verdict  in 
Civil  Action,  see  Trial.  Effect  of  Severance  as  to  Parties  of  Record  Concluded 
by  Judgment,  see  Judgments,  23  Cyc.  1243.  Of  Actions,  see  Consolidation 
AND  Severance  of  Actions,  8  Cyc.  611.  Of  Contracts,  see  Contracts,  9  Cyc. 
706.  Of  Crops,  see  Crops,  12  Cyc.  981.  Of  Easement  and  Transfer  of  Right, 
see  Easements,  14  Cyc.  1185.  Of  Ecclesiastic  Connections,  see  Religious 
Societies,  34  Cyc.  1167.  Of  Fixture,  see  Fixtures,  19  Cyc.  1069.  Of  Issue  For 
Separate  Trial,  see  Criminal  Law,  12  Cyc.  505;  Trial.  Of  Joint  Tenancy,  see 
Joint  Tenancy,  23  Cyc.  487.  Of  Minerals,  Effect  of  Conveyance  Apart  From 
the  Land,  see  Mines  and  Minerals,  27  Cyc.  687.  Of  Parties  in  Action  on  Admin- 
istrator's Bond,  see  Executors  and  Administrators,  18  Cyc.  1301.  Of  Suits  in 
Admiralty,  see  Admiralty,  1  Cyc.  850.  Of  Timber  From  Land,  see  Logging,  25 
Cyc.  1555.  On  Trial  of  Joint  Defendants,  see  Criminal  Law,  12  Cyc.  505.  Prac- 
tice on  Appeal  by  One  Party  From  Judgment  Against  Others,  see  Appeal  and 
Error,  2  Cyc.  758.) 

Sewage  or  Sewerage.  Any  substance  that  contains  any  of  the  waste 
products  or  excrementitious  or  other  discharge  from  the  bodies  of  human  beings 
or  animals ;  a  substance  which  consists  of  human  excrements  and  refuse  animal 
and  vegetable  matter,  which  constantly  and  continuously  generates  gases  ;^^ 
excreted,  as  well  as  waste,  refuse,  or  foul  matter  carried  off  in  sewers  and  drains, 
whether  open  or  closed,  by  water  flowing  therein;^®  something  noxious,  corrupt, 
and  impure;  the  liquid  and  solid  matter  flowing  from  water-closets  through 
the  sewer  and  drain  to  the  river ;  the  refuse  and  foul  matter,  solid  or  liquid, 
carried  through  the  sewer  by  the  water  therein  flowing ;  the  ref ase  and  foul 
matter,  solid  or  liquid,  which  a  sewer  carries  off;  that  which  passes  through  a 
sewer;  the  general  drainage  of  a  city  or  town  by  means  of  sewers.®^  (Sewage 
Discharge  of  a  Nuisance,  see  Nuisance,  29  Cyc.  1171.  Injunction  to  Prevent 
Discharge  of,  see  Injunctions,  22  Cyc.  785.  Taking  Property  For  Discharge 
of  by  Condemnation  Proceedings,  see  Eminent  Domain,  15  Cyc.  660.) 

Sewer,  a  closed  or  covered  waterway  for  conveying  and  discharging 
filth,  refuse  and  foul  matter,  liquid  or  solid;  a  large  and  generally,  though  not 
always,  underground  passage  (or  conduit)  for  fluid  and  feculent  matter  from  a 


is  liable  alone.  But  when  the  whole  of  N.  Y. 
Code,  §  136,  is  considered  they  are  under- 
stood as  referring  to  all  the  defendants  served 
the  same  as  if  they  were  one  person.  Pruyn 
r.  Black,  21  N.  Y.  300,  303. 

52.  Funk  v.  Haldeman,  53  Pa.  St.  229,  246. 

53.  Black  L.  Diet,  {.citing  Stephens  PI.  257; 
Brown  L.  Diet.]. 

54.  Com.  V.  Emmers,  221  Pa.  St.  298,  301, 
70  Atl.  762  [affirmimg  33  Pa.  Super.  Ct.  151, 
155]. 

55.  Fuchs  V.  St.  Louis,  167  Mo.  620,  636, 
67  S.  W.  610,  57  L.  R.  A.  136. 

56.  Durham  v.  Eno  Cotton  Mills,  144  K  C. 
705,  708,  57  S.  E.  465,  11  L.  E.  A.  N.  S.  1163. 

57.  Morgan  v.  Danbury,  67  Conn.  484,  495, 
35  Atl.  499. 

58.  Durham  v.  Eno  Cotton  Mills,  144  N.  C. 
705,  708,  57  S.  E.  465,  11  L.  R.  A.  N.  S. 
1163. 


59.  Winchell  v.  Waukesha,  110  Wis.  101, 
112,  85  N.  W.  668,  84  Am.  St.  Rep.  902. 

60.  Morgan  v.  Danbury,  67  Conn.  484,  494, 
35  Atl.  499, 

61.  Century  Diet.;  Webster  Int.  Diet,  [both 
quoted  in  Morgan  v.  Danbury,  67  Conn.  484, 
494,  35  Atl.  499]. 

62.  Webster  Diet,  [quoted  in  Valparaiso  V. 
Parker,  148  Ind.  379,  381,  47  N.  E.  330]. 

Includes  all  kinds  of  drainage  or  water  dis- 
charge see  Aldrich  v.  Paine,  106  Iowa  461, 
467,  76  N.  W.  812. 

"Drainage"  distinguished  see  Wetmore  v. 
Fiske,  15  R.  I.  354,  359,  5  Atl.  375,  10  Atl. 
627,  629. 

63.  State  Bd.  oi  Health  v.  Jersey  City,  55 
N.  J.  Eq.  116,  124,  35  Atl.  835. 

64.  Durham  v,  Eno  Cotton  Mills,  144  N.  C. 
705,  70'8,  57  S.  E.  465,  11  L.  R.  A.  N.  S. 
1163. 
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house  01  houses  to  some  other  locaUty,  usually  the  place  of  discharge ;  ®^  the  under- 
ground canal  or  passage  by  means  of  which  cities  are  drained  and  the  filth  or 
refuse  hquids  are  carried  to  the  sea,  river  or  other  places  of  reception;  a  drain 
01  passage  to  convey  or  carry  off  water  and  filth  underground ;  ®^  a  drain  or  passage 
to  carry  off  water  underground ;  a  subterranean  canal,  particularly  in  cities ;  ®^ 
an  underground  structure  for  conducting  the  water  of  a  natural  stream ;  a  fresh 
water  trench,  artificially  made,  encompassed  with  banks  on  both  sides  to  carry 
surface  water  into  the  sea;^^  a  fresh  water  trench,  compassed  in  on  both  sides 
with  a  bank,  a  small  current  or  little  river."^^  (Sewer:  As  an  Internal  Improve- 
ment, see  WoKDs  and  Phrases,  22  Cyc.  1590.  Assessment  and  Special  Taxes 
For,  see  Municipal  Corporations,  28  Cyc.  1113.  Damages  From  Construction  or 
Improvement  of,  see  Municipal  Corporations,  28  Cyc.  1315.  Defects  or  Obstruc- 
tions, see  Municipal  Corporations,  28  Cyc.  1316.  Delegation  of  Legislative 
Power  to  Estabhsh,  see  Constitutional  Law,  8  Cyc.  839.  Department  of 
Sewers,  see  Municipal  Corporations,  28  Cyc.  556.  Description  of  in  Ordinance 
01  Resolution  For  Improvement  Thereof,  see  Municipal  Corporations,  28  Cyc. 
1003.  Enforcement  of  Right  of  Property-Owner  to  Connection  With,  see  Man- 
damus, 26  Cyc.  302.  Legislative  Regulations  of  Connections,  see  Constitutional 
Law,  8  Cyc.  1123  note  46.  Location  of  Property  Liable  to  Assessment  For,  see 
Municipal  Corporations,  28  Cyc.  838.    Necessity  of  Notice  of  Proposed  Improve- 


65.  Durham  f.  Eno  Cotton  Mills,  144  N.  C. 
705,  708,  57  S.  E.  465,  11  L.  R.  A.  N.  S. 
1163. 

66.  Valparaiso  f.  Parker,  148  Ind.  379, 
381,  47  N.  E.  330. 

67.  Webster  Diet,  {quoted  in  Drexel  v. 
Lake,  127  111.  54,  57,  20  N.  E.  38;  Valpa- 
raiso V.  Parker,  148  Ind.  379,  381,  47  N.  E. 
330;  Aldrich  v.  Paine,  106  Iowa  461,  465,  76 
N.  W.  812;  Wetmore  v.  Fiske,  15  R.  I.  354, 
359,  5  Atl.  375,  10  Atl.  627,  629]. 

68  Clark  ,  t;.  Peckham,  9  R.  I.  455,  467; 
Webster  Diet,  [quoted  in  Aldrich  v.  Paine, 
106  Iowa  461,  466,  76  N.  W.  812;  Fuchs  v. 
St.  Louis,  167  Mo.  620,  636,  67  S.  W.  610,  57 
L.  R.  A.  136;  Hanscom  v.  Omaha,  11  Nebr. 
37,  43,  7  N.  W.  739 ;  Gale  v.  Dover,  68  N.  H. 
403,  44  Atl.  535]. 

69.  Aldrich  v.  Paine,  106  Iowa  461,  466, 
76  N.  W.  812. 

70.  Callis  Sewers  80;  1  Crabb  Real  Prop. 
§  113;  Woolrych  Law  Sewers  1  [all  quoted 
in  Valparaiso  v.  Parker,  148  Ind.  379,  381, 
47  N.  E.  330]. 

71.  Callis  Sewers  80  [quoted  in  W^etmore 
V.  Fiske,  15  R.  1.  354,  359,  5  Atl.  375,  10 
Atl.  627,  629]. 

"  Culvert "  distinguished  see  Gale  v.  Dover, 
68  N.  H.  403,  44  Atl.  535. 

"Ditch"  distinguished  see  State  Bd.  of 
Health  v.  Jersey  City,  55  N.  J.  Eq.  116,  124, 
35  Atl.  835. 

"Ditch"  or  "drain"  as  terms  of  similar 
meaning  see  Aldrich  v.  Paine,  106  Iowa  461, 
466,  76  N.  W.  812. 

"  Ditch  "  or  "  drain  "  distinguished  see  Dur- 
ham V.  Eno  Cotton  Mills,  144  N.  C.  705,  708, 
57  S.  E.  465,  11  L.  R.  A.  N.  S.  1163. 

"Drain"  distinguished  see  St.  Matthew  v. 
London  School  Bd.,  [1898]  A.  C.  190,  194, 
62  J.  P.  532,  67  L.  J.  Q.  B.  234,  77  L.  T. 
Rep.  N.  S.  635,  46  Wkly.  Rep.  353. 

Drain  of  every  description  becoming  a  sewer 
where  two  or  more  houses  drain  into  it  see 
Wood  V.  Ealing  Tenants,  [1907]  2  K.  B.  390, 
71  J.  P.  456,  76  L.  J.  K.  B.  764,  5  Loc. 


Gov.  1055,  97  L.  T.  Rep.  N.  S.  520;  Haedricke 
V.  Frien  Barnet  Urban  Dist.  Council,  [1904] 
2  K.  B.  807,  820,  68  J.  P.  473,  73  L.  J. 
K.  B.  976,  20  T.  L.  R.  567;  Silles  v.  Ful- 
ham,  [1903]  1  K.  B.  829,  831,  67  J.  P.  273, 

72  L.  J.  K.  B.  397,  1  Loc.  Gov.  643,  88 
L.  T.  Rep.  N.  S.  753,  19  T.  L.  R.  398,  51 
Wkly.  Rep.  598;  Sykes  v.  Sowerby  Urban 
Dist.  Council,  [1900]  1  Q.  B.  584,  588,  64 
J.  P.  340,  69  L.  J.  Q.  B.  464,  82  L.  T.  Rep. 
N.  S.  177,  16  T.  L.  R.  225;  Geen  v.  Vestry 
of  St.  Mary,  [1898]  2  Q.  B.  1,  5,  62  J.  P. 
565,  67  L.  J.  Q.  B.  557,  46  Wkly.  Rep.  624; 
Pemsel  v.  Tucker,  [1907]  2  Ch.  191,  200, 
71  J.  P.  547,  76  L.  J.  Ch.  621,  97  L.  T.  Rep. 
N.  S.  86;  Wilkinson  v.  Llandaff,  [1903]  2  Ch. 
695,  702,  68  J.  P.  1,  73  L.  J.  Ch.  8,  2  Loc. 
Gov.  174,  89  L.  T.  Rep.  N.  S.  462,  20  T.  L.  R. 
30,  52  Wkly.  Rep.  50;  Hedley  v.  Webb,  [1901] 
2  Ch.  126,  130,  65  J.  P.  425,  70  L.  J.  Ch. 
663,  84  L.  T.  Rep.  N.  S.  526,  17  T.  L.  R. 
393;  London,  etc.,  R.  Co.  v.  Runcorn  Rural 
Dist.  Council,  [1898]  1  Ch.  561,  562,  62  J.  P. 
643,  67  L.  J.  Ch.  324,  78  L.  T.  Rep.  N.  S. 
343,  14  T.  L.  R.  331,  46  Wkly.  Rep.  484. 

"  Wall  "  or  "  bank  "  may  be  included  in  the 
meaning.  Poplar  Dist.  v.  Knight,  E.  B.  &  E. 
408,  429,  96  E.  C.  L.  408. 

Stream  or  watercourse  becoming  a  sewer 
see  West  Riding  of  Yorkshire  v.  Gaunt,  19 
T.  L.  R.  140,  141. 

Manhole  held  to  be  part  of  sewer  see  King's 
College  V.  Uxbridge,  [1901]  2  Ch.  768.  773. 
70  L.  J.  Ch.  844,  85  L.  T.  Rep.  N.  S.  303, 
17  T.  L.  R.  762. 

Pipe  a  sewer,  when  see  Thompson  r.  Eccles 
Corp.,  [1904]  2  K.  B.  1,  0,  68  J.  P.  315, 

73  L.  J.  K.  B.  497,  90  L.  T.  Rep.  N.  S. 
507;  CVoysdale  v.  Sunburv-on-Thames,  [1898] 
2  Ch.  515,  519,  62  J.  P!  520,  67  L.  J.  Ch. 
585,  79  L.  T.  Rep.  N.  S.  26,  46  Wkly.  Rep. 
667;  Wood  Green  Urban  Council  r.  Joseph, 

74  L.  J.  K.  B.  954,  957,  3  Loc.  Gov.  1147, 
93  L.  T.  Rep.  N.  S.  434;  Bullock  r.  Reeve, 
70  L.  J.  K.  B.  42,  44,  84  L.  T.  Rep.  N.  S. 
55,  49  Wkly.  Rep.  93. 
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ment,  see  Municipal  Corporations,  28  Cyc.  979.  Petition  of  Property-Owners 
as  Condition  Precedent  to  Exercise  of  Power  of  City  to  Construct,  see  Municipal 
Corporations.  28  Cyc.  957.  Pollution  of  Watercourse  by,  see  Waters.  Powers 
of  City  as  to  Construction  or  Improvement,  see  Municipal  Corporations,  28 
Cyc.  949.  Taking  Private  Property  For,  see  Eminent  Domain,  15  Cyc.  594. 
Use  and  Regulation  of,  see  Municipal  Corporations,  28  Cyc.  919.  See  also 
Drains,  14  Cyc.  1018.) 

Sewerage.    See  Sewage. 

Sewing  machine,  a  machine  for  stitching  fabrics  operated  by  foot  or 
other  power.'^^  (Sewing  Machine:  Dealer  in  or  Agent  of  as  Subject  of  License 
or  Fee,  see  Constitutional  Law,  8  Cyc.  1068  note  9;  Licenses,  25  Cyc.  626. 
Seller  of,  Whether  Peddler,  see  Hawkers  and  Peddlers,  21  Cyc.  372  note  48. 
Sewing-Machine  Contract  as  Basis  of  Confession  of  Judgment  by  Married  Woman, 
see  Husband  and  Wife,  21  Cyc.  1491  note  18.  Whether  a  Family  Expense,  see 
Husband  and  Wife,  21  Cyc.  1232.  Whether  a  Necessary,  see  Husband  and 
Wife,  21  Cyc.  1219  note  21.) 

Sewing-machine  company.  A  company  which  manufactures  sewing 
machines.'^ 

Sex.  The  distinction  between  male  and  female;  or  that  property  or  char- 
acter by  which  an  animal  is  male  or  female.^*  (Sex :  Averment  as  to  in  Indict- 
ment or  Information,  see  Lewdness,  25  Cyc.  213.  Denial  of  Admission  to  Colleges 
or  Universities  on  Account  of,  see  Colleges  and  Universities,  7  Cyc.  28  note  27. 
Eligibility  of  Woman  as  Administrator  —  Generally,  see  Executors  and  Admin- 
istrators, 18  Cyc.  85,  96;  To  Hold  Office,  see  Officers,  29  Cyc.  1377.  Of  Child 
as  Fixing  Right  to  Custody  or  Control,  see  Parent  and  Child,  29  Cyc.  1595. 
Personal  Discrimination  Against  on  Account  of,  see  Constitutional  Law,  8  Cyc. 
1049,  1075.  Quahfication  For  Voter,  see  Elections,  15  Cyc.  298.  Woman  as 
Citizen,  see  Citizens,  7  Cyc.  135.) 

Sexton,  a  person  who  has  the  care  of  a  house  of  public  worship,  and  who 
discharges  certain  duties  connected  therewith,  which  differ  more  or  less,  accord- 
ing to  the  requirements  or  practice  of  the  religious  sect  to  which  the  congregation 
belongs  for  whom  he  acts ;  the  keeper  of  the  holy  things  belonging  to  the  divine 
worship.'*^ 

Sexual  intercourse.  The  actual  contact  of  the  sexual  organs  of  a  man 
and  a  woman,  and  an  actual  penetration  into  the  body  of  the  latter, '^^  (Sexual 
Intercourse:  In  General,  see  Adultery,  1  Cyc.  950;  Fornication,  19  Cyc.  1433; 
Incest,  22  Cyc.  42;  Lewdness,  25  Cyc.  209;  Prostitution,  32  Cyc.  731;  Rape, 
33  Cyc.  1412;  Seduction.  Abduction  Foi  Purpose  of,  see  Abduction,  1  Cyc. 
152.  Action  For  Criminal  Conversation,  see  Husband  and  Wife,  21  Cyc.  1626. 
Averments  as  to  Imputations  in  Declaration,  Complaint,  or  Petition  For  Libel 
or  Slander,  see  Libel  and  Slander,  25  Cyc.  442.  Proof  of  in  Action  For  Aliena- 
tion of  Affections,  see  Husband  and  Wife,  21  Cyc.  1624.) 

S.  F.  An  abbreviation  of  scire  facias.'^*  (See,  generally,  Scire  Facias, 
ante^  p.  1147.) 

Shack,  common  of.    See  Common  Lands,  8  Cyc.  350. 

SHACKERS.  a  term  applied  to  hogs  fed  upon  mast,  such  as  beech-nuts  and 
acorns.'^^ 

Shaft,  a  handle  or  haft;  a  shaven  or.  smoothed  rod;  an  axle,  mandrel, 
arbor,  or  other  long  and  usually  cylindrical  bar  especially  if  rotating  and  subject 


72.  Century  Diet. 

73.  Singer  Mfg.  Co.  v.  Wright,  97  Ga.  114, 
118,  25  S.  E.  249,  35  L.  R.  A.  497. 

74.  Black  L.  Diet,  [citing  Webster  Diet.]. 

75.  Stern  v.  Congregation  Sehaare  Rach- 
min,  2  Daly  (N.  Y.)  415,  417. 

76.  3  Burns  Eeel.  L.  (6th  London  ed.) 
[quoted  in  Stern  v.  Congregation  Sehaare 
Raehmin,  2  Daly  (N.  Y.)  415,  417]. 


77.  State  v.  Frazier,  54  Kan.  719,  725,  39 
Pae.  819. 

78.  Grattan  L.  Gloss. 

79.  Bartlett  v.  Hoppock,  34  N.  Y.  118,  119, 
88  Am.  Dee.  428. 

80.  Peterson  v.  Modern  Brotherhood,  125 
Iowa  562,  565,  101  N.  W.  289,  67  L.  R.  A. 
631,  where  it  is  said:  "The  medieal  pro- 
fession are  agreed  that  the  shaft  of  a  bone 
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to  torsional  stress;  a  lengthy  shafting;  any  vertical  opening  through  the  strata 
which  is  or  may  be  used  for  purposes  of  ventilation  or  escapement,  or  for  the 
hoisting  or  lowering  of  men  and  material  in  connection  with  the  mining  of  coal.^^ 
(Shaft:  Discovery,  see  Mines  and  Minerals,  27  Cyc.  557.  Duty  of  Master  as 
to,  see  Master  and  Servant,  26  Cyc.  1116.  Liability  of  Owner  For  Injuries  to 
Children  For  Negligently  Guarding,  see  Negligence,  29  Cyc.  464.  See  also 
Shafting.) 

Shafting.    The  system  of  shafts  which  connects  machinery  with  the  prime 
mover,  and  through  which  motion  is  communicated  to  the  former  by  the  latter ; 
a  system  of  stout  rods  or  shafts,  usaalty  cylindrical,  mounted  in  bearings,  and 
serving  to  carry  pulleys,  gear,  wheels,  or  the  like,  for  communicating  power;  ^* 
a  system  of  connecting  shafts  for  communicating  motion. (See  Shaft.) 

Shall,  in  common  parlance,  a  term  which,  it  is  said,  has  always  a  com- 
pulsory meaning,^*^  and  in  its  common  and  ordinary  usage,  unless  accompanied 
by  qualifying  words  which  show  a  contrary  intent,  always  refers  to  the  future; 
but  it  may  be  used  in  the  preterit  present  sense  of  must,"  of  which  it  is  a  syn- 
onym. As  used  in  statutes,  the  word  is  generally  mandatory;  although  it 
is  not  always  imperative  but  may  be  consistent  with  an  exercise  of  discre- 


is  something  entirely  distinct  from  the  mal- 
leolus process." 

81.  Standard  Diet,  [quoted  in  Cole  v.  North 
American  Lead  Co.,  130  Mo.  App.  253,  256, 
112  S.  W.  753]. 

82.  Cox  V.  Mt.  Ohve,  etc.,  Coal  Co.,  127 
111.  App.  24,  25. 

83.  Century  Diet,  [quoted  in  Van  de  Bo- 
gart  V.  Marinette,  etc.,  Paper  Co.,  132  Wis. 
367,  378,  112  N.  W.  443]. 

84.  Standard  Diet,  [quoted  in  Cole  v.  North 
American  Lead  Co.,  130  Mo.  App.  253,  256, 
112  S.  W.  753;  Van  de  Bogart  v.  Marinette, 
etc.,  Paper  Co.,  132  Wis.  367,  377,  112  N.  W. 
443]. 

85.  Webster  Diet,  [quoted  in  Cole  v.  North 
American  Lead  Co.,  130  Mo.  App.  253,  256, 
112  S.  W.  753J. 

"  *  Flexible  shafting ' "  is  a  device  made 
up  of  advancing  spiral  wire  coils,  serving 
to  transmit  rotary  motion  around  corners, 
etc.,  to  portable  machinery.  Van  de  Bogart 
V.  Marinette,  etc..  Paper  Co.,  132  Wis.  367, 
378,  112  N.  W.  443. 

86.  Farmers',  etc.,  Bank  v.  Johnson,  3 
Humphr.  (Tenn.)  26,  28. 

87.  Jones  v.  Stockgrowers'  Nat.  Bank,  17 
Colo.  App.  79,  67  Pac.  177,  179.  See  also 
Forbes  v.  State,  2  Pennew.  (Del.)  197,  203, 
43  Atl.  626;  Hannibal,  etc.,  R.  Co.  State 
Bd.  of  Equalization,  64  Mo.  294,  304. 

"In  the  early  English,  and  hence  in  our 
English  Bible,  '  shall '  is  an  auxiliary,  mainly 
used  in  all  persons  to  express  simple  futur- 
ity." Webster  Diet,  [quoted  in  Jones  v. 
Stockgrowers'  Nat.  Bank,  17  Colo.  App.  79, 
67  Pac.  177,  179]. 

As  referring  to  future  time  see  Meadow- 
croft  t\  People,  163  111.  56,  78,  45  N.  E.  303, 
54  Am.  St.  Rep.  447,  35  L.  R.  A.  176; 
Indianapolis,  etc.,  R.  Co.  v.  Kercheval,  16 
Ind.  84,  88;  Stisser  v.  New  York  Cent.,  etc., 
R.  Co.,  32  N.  Y.  App.  Div.  98,  101.  52 
N.  Y.  Suppl.  861;  In  re  Birdsall,  22  Misc. 
(N.  Y.)  180,  196,  49  N.  Y.  Suppl.  450; 
Martin  v.  Hunter,  1  Wheat.  (U.  S.)  304, 
374,  4  L.  ed.  97  ;  National  Sewing  Mach.  Co. 
r.  Wilcox,  etc..  Sewing  Macli.  Co.,  74  Fed. 
557,  559,  20  C.  C.  A.  654;  In  re  Gorringe, 


[1906]  2  Ch.  341,  355,  75  L.  J.  Ch.  687,  95 
L.  T.  Rep.  N.  S.  574. 

It  "  shall  have  been  "  is  the  future  perfect 
tense  which  represents  an  event  as  completed 
in  a  future  time.  State  v.  Newark,  40  N.  J. 
L.  92,  96;  People  v.  Haverstraw  Bd.  of  Edu- 
cation, 126  N.  Y.  App.  Div.  414,  417,  110 
N.  Y.  Suppl.  769;  Dewart  v.  Purdy,  29  Pa. 
St.  113,  117. 

88.  Blake  v.  Pine  Mountain  Iron,  etc.,  Co., 
76  Fed.  624,  656,  22  C.  C.  A.  430  [citing 
Century  Diet.].  See  also  Reg.  v.  Christ- 
church,  12  Q.  B.  149,  154,  64  E.  C.  L.  149. 

89.  State  v.  Talty,  166  Mo.  529,  559,  66 
S.  W.  361;  Holmes  v.  Royal  Loan  Assoc., 
128  Mo.  App.  329,  336,  107  S.  W.  1005; 
Mau  V,  Stoner,  14  Wyo.  183,  83  Pac.  218, 
219;  Reg.  v:  Buchanan,  1  Can.  Cr.  Cas.  442, 
447. 

Imperative  or  mandatory  sense  see  Coleman 
V.  Eutaw,  157  Ala.  327,  340,  47  So.  703; 
Ex  p.  Simonton,  9  Port.  (Ala.)  390,  396, 
33  Am.  Dec.  320;  State  V.  Johnson,  26  Ark. 
281,  286;  Madderom  v.  Chicago,  194  111.  572, 
573,  62  N.  E.  846;  Clarke  v.  Chicago,  185 
111.  354,  364,  57  N.  E.  15;  Smith  v.  Noe, 
30  Ind.  117,  125;  State  v.  Vicknair,  118 
La.  963,  967,  43  So.  635;  Tyson  v.  Hamer,  2 
How.  (Mi^s.)  669,  671;  Hoole  v.  Kinkead,  16 
Nev.  217,  220;  Cooke  v.  State  Nat.  Bank, 
52  N.  Y.  96,  106,  11  Am.  Rep.  667;  People 
V.  Brooklyn,  39  N.  Y.  81,  83;  Greater  New 
York  Athletic  Club  v.  Wurster,  19  Misc. 
(N.  Y.)  443,  448,  43  N.  Y.  Suppl.  703; 
Matter  of  O'Kourke,  9  Misc.  (N.  Y.)  564, 
566,  30  N.  Y.  Suppl.  375;  In  re  Rochester,  10 
N.  Y.  Suppl.  436,  437 ;  Rogers  r.  Wing,  5 
How.  Pr.  (N.  Y>)  50;  Home  Tel.  Co.  v. 
Nashville,  118  Tenn.  1,  14,  101  S.  W.  770; 
Haseltine  v.  Simpson,  61  Wis.  427,  430,  21 
K  W.  299,  302;  State  r.  Dousman,  28  Wi^ 
541,  546;  Martin  r.  Hunter,  1  Wheat.  (U.S.) 
304,  329,  4  L.  cd,  97;  In  re  Burton,  [1903] 
2  K.  B.  300,  302,  72  L.  J.  K.  B.  752,  89 
L.  T.  Rep.  N.  S.  549,  19  T.  L.  R.  581,  51 
Wldy.  Rep.  6458;  Attv.-Gen.  v.  Lock,  3  Atk. 
164,  166,  26  Eng.  Reprint  897. 

Construed  as  "  must  "  see  People  r.  St.  Law- 
rence County,  90  lluu  (N.  Y.)  568,  577,  36 
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tion.^^  Thus  it  may  be  construed  to  mean  may  "  when  no  right  or  benefit  to  any 
one  depends  on  its  imperative  use;  when  no  advantage  is  lost,  when  no  right  is 
destroyed,  when  no  benefit  is  sacrificed,  either  to  the  pubhc  or  to  any  individual 
by  giving  it  that  construction ;  or  when  it  is  absolutely  necessary  to  prevent 
irreparable  mischief,  or  to  construe  a  direction  so  that  it  shall  not  interfere  with 
vested  rights,  or  conflict  with  the  proper  exercise  of  power,  by  either  of  the  funda- 
mental branches  of  government ;  and  it  also  means  may  "  when  used  by  a 
legislature  in  a  grant  of  authority  to  a  court.^*  It  is  often  used  in  remedial  statutes 
in  a  general  sense  including  both  past  and  future,  and  should  be  so  considered 
when  a  more  restricted  interpretation  is  not  required.®^  (See  May,  26  Cyc.  1590; 
Might,  27  Cyc.  487;  Must,  28  Cyc.  1780.) 


N.  Y.  Suppl.  40;  Plome  Tel.  Co.  v.  Nashville, 
118  Tenn.  1,  14,  101  S.  W.  770;  West  Wis- 
consin R.  Co.  V.  Foley,  94  U.  S.  100,  103,  24 
L.  ed.  71;  Madison    'Daley,  58  Fed.  751,  753. 

Used  in  the  sense  of  "will"  see  U.  S.  v. 
Boyd,  24  Fed.  692,  695. 

90.  Matter  of  O'Hara,  40  Misc.  (N.  Y.) 
355,  359,  82  N.  Y.  Suppl.  293.  See  also 
State  \\  Straight,  94.  Minn.  384,  391,  102 
N.  W.  913. 

91.  People  f.  Chicago  Sanitary  Dist.,  184 
111.  597,  604,  56  N.  E.  953. 

92.  Montgomery  r.  Henry,  144  Ala.  629, 
634,  39  So.  507,  1  L.  R.  A.  N.  S.  656; 
Wheeler  v.  Chicago,  24  111.  105,  107,  76  Am. 
Dec.  736;  Helena  First  Nat.  Bank  r.  Neill, 
13  Mont.  377,  382,  34  Pac.  180.  See  also 
Madison  v.  Daley,  58  Fed.  751,  753. 

93.  City  Sewage  Utilization  Co.  f.  Davis, 
8  Phila.  (Pa.)  625,  627. 

94.  Anderson's  Appeal,  215  Pa.  St.  119, 
122,  64  Atl.  443;  Becker  v.  Lebanon,  etc., 
St.  R.  Co.,  188  Pa.  St.  484,  496,  41  Atl.  612. 

Construed  to  mean  "may"  see  Fresno 
Countv  V.  Fowler  Switch  Canal  Co.,  68  Cal. 
359,  361,  9  Pac.  309;  Cooke  v.  Spears,  2  Cal. 

409,  412,  56  Am.  Dec.  348;  Manufacturers 
Exhibition  Bldg.  Co.  v.  Landay,  219  111.  168, 
174,  76  N.  E.  146;  Canal  Com'rs  v.  Chicago 
Sanitary  Dist.,  184  111.  597,  604,  56  N.  E. 
953;  Whipple  v.  Eddy,  161  HI.  114,  118, 
43  N.  E.  789;  Beasley  v.  People,  89  111.  571, 
576;  Burns  \j.  Henderson,  20  111.  264,  266; 
Boyer  v.  Onion,  108  111.  App.  612,  615; 
Seneca  First  Nat.  .  Bank  i;.  Lyman,  59  Kan. 

410,  413,  53  Pac.  125;  Dorchester  County 
Com'rs  r.  Meekins,  50  Md.  28,  45;. Suburban 
Light,  etc.,  Co.  v.  Boston,  153  Mass.  200,  202, 
26  N.  E.  447,  10  L.  R.  A.  497;  Cason  v. 
Cason,  31  Miss.  578,  592;  State  v.  Douglass 
County,  27  Nev.  469,  472,  77  Pac.  984;  Buch 

Danzenbacker,  37  N.  J.  L.  359,  361;  Peo- 
ple V.  Nusbaum,  32  Misc.  (N.  Y.)  1,  8,  66 
N.  Y.  Suppl.  129;  Matter  of  Lent,  16  Misc. 
(N.  Y.)  606,  608,  40  N.  Y.  Suppl.  570; 
State  V.  West,  3  Ohio  St.  50i9,  511;  Ander- 
son's Appeal,  215  Pa.  St.  119,  122,  64  Atl. 
443;  Becker  v.  Lebanon,  etc.,  R.  Co.,  188 
Pa.  St.  484,  496,  41  Atl.  612;  Com.  f.  Provi- 
dent L.,  etc.,  Co.,  9  Pa.  Dist.  479,  482; 
Sherrod  V.  Hughes,  110  Tenn.  311,  315,  75 
S.  W.  717;  farmers',  etc..  Bank  v.  Johnson, 
3  Humphr.  (Tenn.)  26,  28;  Downer  v.  Hazen, 
10  Vt.  418,  419;  Clancy  t.  McElroy,  30 
Wash.  567,  568,  70  Pac.  1095;  Cairo,  etc., 
R.  Co.  V.  Hecht,  95  U.  S.  168,  170,  24  L.  ed. 
423;  Madison  v.  Daley,  58  Fed.  751,  753; 
U.  S.  V.  Boyd,  24  Fed."  692,  695. 


95.  Fitzpatrick  X/.  Simonson  Bros.  Mfg.  Co., 
86  Minn.  140,  145,  90  N.  W.  378.  See  also 
Plum  V.  Fond  du  Lac,  51  Wis.  393,  396,  8 
N.  W\  283. 

Used  in  connection  with  other  words. — 
"  He  shall  pay  "  see  Ebert  v.  Loewenstein,  42 
N.  Y.  App.  Div.  109,  111,  58  N.  Y.  Suppl.  889. 
"  Shall '  and  '  will '  "  see  Thomas  i".  Courtnay, 
1  B.  &  Aid.  1,  8.  "  Shall  be  "  see  In  re  Straw- 
bridge,  39  Ala.  367,  375 ;  Oakland  Paving  Co. 
V.  Hilton,  69  Cal.  479,  492,  11  Pac.  3;  Grimes 
V.  Bryne,  2  Minn.  89,  95;  Alden  v.  Newark, 
40  N.  J.  L.  92,  96;  Com.  v.  Bradley,  210 
Pa.  St.  66,  69,  59  Atl.  433 ;  Clapp  v.  Sherman, 
14  R.  I.  299,  301;  National  Sewing  Mach.  Co. 
V.  Wilcox,  etc..  Sewing  Mach.  Co.,  74  Fed.  557, 
559,  20  C.  C.  A.  654;  Doe  v.  Page,  5  Q.  B. 
767,  772,  Dav.  &  M.  601,  8  Jur.  999,  13  L.  J. 
Q.  B.  153,  48  E.  C.  L.  767.  "  '  Shall '  be  al- 
lowed "  see  Ex  p.  Jordan,  94  U.  S.  248,  251, 
24  L.  ed.  123.  "Shall  be  and  are  hereby 
granted  "  see  Shankland  v.  McNamara,  87  Cal. 
371,  375,  26  Pac.  345;  Wright  v.  Roseberry, 
121  U.  S.  488,  496,  7  S.  Ct.  985,  30  L.  ed. 
1039.  "  Shall  be  born  "  see  Gibbons  v.  Gib- 
bons, 6  App.  Cas.  471,  480,  50  L.  J.  P.  C.  45, 
45  L.  T.  Rep.  N.  S.  177.  "'Shall  be 
brought ' "  see  Perkins  v.  Perkins,  7  Conn.  558, 
563,  18  Am.  Dec.  120.  "  Shall  become  an  in- 
mate "  see  Com.  v.  Dracut,  8  Gray  (Mass.) 
455,  458.  "  '  Shall  be  completed  '  "  see  York, 
etc.,  R.  Co.  V.  Reg.,  1  E.  &  B.  858,  863,  17 
Jur.  690,  22  L.  J.  Q.  B.  225,  1  Wkly.  Rep. 
358,  72  E.  C.  L.  858.  "  Shall  be  contracted  " 
see  Doland  v.  Clark,  143  Cal.  176,  183,  76  Pac. 
958.  "Shall  be  dropped"  see  Westchester 
Golf  Club  V.  Pinkney,  43  Misc.  (N.  Y.)  338, 
341,  87  N.  Y.  Suppl.  153.  "  Shall  be  filled  " 
see  People  v.  Babcock,  123  Cal.  307,  311,  55 
Pac.  1017.  "Shall  be  fixed"  see  Com.  v. 
Mathues,  210  Pa.  St.  372,  394,  59  Atl.  961. 
" '  Shall  be  lawful ' "  see  Ex  p.  Wittington, 
34  Ark.  394,  398;  Clark  v.  Elizabeth,  61 
N.  J.  L.  565,  581,  40  Atl.  616,  737;  William- 
son V.  Williamson,  1  Johns.  Ch.  (N.  Y.)  488, 
491;  Com.  v.  Marshall,  3  Wkly.  Notes  Cas. 
(Pa.)  182,  185;  Downer  v.  Hazen,  10  Vt.  418, 
419;  Harrison  v.  Wissler,  98  Va.  597,  600,  36 
S.  E.  982;  Mason  v.  Pearson,  9  How.  (U.  S.) 
248,  259,  13  L.  ed.  125 ;  Ex  p.  Dyson,  8  Fed. 
Cas.  No.  4,228;  Reg.  v.  Oxford,  4  Q.  B.  D. 
245,  247,  48  L.  J.  Q.  B.  609,  41  L.  T.  Rep. 
N.  S.  122;  Great  Western  R.  Co.  v.  Reg.,  1 
E.  &  B.  874,  877,  72  E.  C.  L.  874.  "  Shall  be 
lawful  for  the  court "  see  Davison  v.  Davison, 
17  N.  J.  L.  169,  171.  "Shall  be  secured"  see 
Whitman  v.  Oxford  Nat.  Bank,  176  U.  S.  559, 
562,  20  S.  Ct.  477,  44  L.  ed.  587.    "  Shall  be 
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Sham.  False,  counterfeit  or  pretended;^®  synonymous  with  False,''^  q.  v. 
(Sham:  Answer  —  Generally,  see  Pleading,  31  Cyc.  623;  In  Foreclosure  Suit, 
see  Mortgages,  27  Cyc.  1603.    Pleading,  see  Pleading,  31  Cyc.  623.) 

SHAM  PLEADING.    See  Pleading,  31  Cyc.  623. 

Shape,  a  technical  word  appHed  to  certain  standard  products  of  structural 
steel  material  —  e.  g.,  tees,  angle  bars,  bulbs,  etc.^^ 

Share.  A  part  or  definite  portion  of  a  thing  owned  by  a  number  of  persons 
in  common;  one  of  the  parts  into  which  a  sum  of  money  or  other  divisible  thing 
may  be  divided.^  (Share  or  Shares:  In  General,  see  Stock  or  Shares  of  Cor- 
porations. Agreement  to  Raise  Crop  On,  see  Agriculture,  2  Cyc.  57  note  10; 
Crops,  12  Cyc.  979.  Construction  in  Will,  see  Wills.  Persons  Entitled  and  Their 
Respective  Shares,  see  Descent  and  Distribution,  14  Cyc.  34.) 

Share  and  share  alike.    See  Wills. 

Shareholder.    See  Stock-Holder. 

Share  of  stock.    See  Corporations,  10  Cyc.  1;  Stock  or  Spiares  of. 
Sharp,    a  mere  relative  term.^ 

Shave.  To  strip,  to  oppress,  by  extortion,  to  fleece;^  to  strip,  to  oppress 
by  extortion,  to  pillage;  ^  a  term  sometimes  used  to  denote  the  buying  of  existing 


submitted  to  the  electors  "  see  State  v.  Blais- 
dell,  (N.  D.  1909)  119  N.  W.  360,  362. 
"  Shall  be  vested "  see  Martin  v.  Hunter,  1 
Wheat.  (U.  S.)  304,  329,  4  L.  ed.  97.  "  Shall 
die"  see  Murphy  v.  McKeon,  53  N.  J.  Eq. 
406,  412,  32  Atl.  374.  "  Shall  die  in  my  lite- 
time  "  see  In  re  Chapman,  32  Beav.  382,  384, 
9  Jur.  N.  S.  657,  11  Wkly.  Rep.  578,  55  Eng. 
Reprint  150.  "Shall  extend"  see  Citizens' 
St.  R.  Co.  V.  City  R.  Co.,  56  Fed.  746,  747. 
"  Shall  go  "  see  Williams  V.  Williams,  91  Ky. 
547,  553,  16  S.  W.  361,  13  Ky.  L.  Rep.  293; 
Middleton  v.  Middleton,  43  S.  W.  677,  19  Ky. 
L.  Rep.  1232.  "Shall  have  a  claim"  see 
Mason  v.  Hey  ward,  5  Minn.  74,  77.  "'Shall 
have  become  an  habitual  drunkard ' "  see 
Porritt  v.  Porritt,  16  Mich.  140.  "  Shall  have 
been  commenced  "  see  Clark  v.  Kansas  City, 
etc.,  R.  Co.,  219  Mo.  524,  535,  118  S.  W.  40. 
"  Shall  have  died  "  see  In  re  Schedel,  73  Cal. 
594,  598,  15  Pac.  297;  Douglas  v.  James,  66 
Vt.  21,  24,  28  Atl.  319,  44  Am.  St.  Rep.  817. 
"  *  Shall  have '  lawfully  begotten,  at  the  time 
of  her  death  "  see  Den  v.  English,  17  N.  J.  L. 
280,  290.  "  Shall  have  levied  "  see  Norris  v. 
Sullivan,  47  Conn.  474,  476;  Whedon  v.  Gor- 
ham,  38  Conn.  408,  412.  "  Shall  have  power  " 
see  State  v.  Miller,  3  Ala.  343,  346.  "  Shall 
have  received  "  see  Johnes  v.  Beers,  57  Conn. 
295,  304,  18  Atl.  100,  14  Am.  St.  Rep.  101. 
"  Shall  marry  another  person "  see  State  v. 
Stewart,  194  Mo.  345,  356,  92  S.  W.  878,  112 
Am.  St.  Rep.  529.  "  Shall  meet  and  act  to- 
gether "  see  Dunphv  v.  Ford,  2  Mont.  300, 
301.  "  Shall  not "  "'see  Parker  v.  U.  S.,  18 
Fed.  Cas.  No.  10,751,  2  Wash.  361.  "Shall 
not  allow  "  see  Crabtree  v.  Fern  Spinning  Co., 
85  L.  T.  Rep.  N.  S.  549,  552,  18  T.  L.  R.  91, 
50  Wkly.  Rep.  167.  "  Shall  not  be  admitted  " 
see  Haley  v.  Supreme  Ct.  of  Honor,  139  111. 
App.  478,  486.  "  Shall  not  be  changed  "  see 
Tyler  v.  St.  Louis  Southwestern  R.  Co.,  99 
Tex.  491,  500,  91  S.  W.  1.  "Shall  not  be 
lawful "  see  Chenango  Bridge  Co.  Bing- 
hampton  Bridge  Co.,  3  Wall.  (U.  S.)  51,  81, 
18  L.  ed.  137.  "Shall  not  issue  except"  see 
Eddy  ?;.  Coldwcll,  23  Greg.  163,  171,  31  Pac. 
475,  37  Am.  St.  Rep.  672.    "  Shall  pay  off  or 


discharge"  see  Ezzard  v.  Bell,  100  Ga.  150, 
155,  28  S.  E.  28.  "Shall  remain  ratified 
and  confirmed "  see  Viterbo  v.  Friedlander, 

120  U.  S.  707,  726,  7  S.  Ct.  962,  30  L.  ed. 
776;  U.  S.  V.  Wiggins,  14  Pet.  (U.  S.)  334, 
339,  10  L.  ed.  481.  "  Shall  vest  in  such  issue  " 
see  Smith  v.  Jordan,  77  Conn.  469,  472,  59 
Atl.  507.  "W^hen  a  suit  shall  be  com- 
menced "  see  Gomez  v.  Garr,  18  Wend.  (N.  Y.) 
577.  "Who  shall  be  married"  see  Kelly  v. 
Owen,  7  Wall.  (U.  S.)  496,  498,  19  L.  ed.  283. 

96.  Seward  v.  Miller,  6  How.  Pr.  (N.  Y.) 
312,  313;  Webster  Diet,  [quoted  in  Nichols 
V.  Jones,  6  How.  Pr.  (N.  Y.)  355,  3561. 

97.  State  v.  Weber,  96  Minn.  422,  424,  105 
N.  W.  490,  113  Am.  St.  Rep.  630. 

98.  U.  S-.  v.  Buehne  Steel  Wool  Co.,  154 
Fed.  93,  94. 

Included  in  design  see  Heath  r.  Rollason, 
[1898]  A.  C.  499,  501,  67  L.  J.  Ch.  565,  79 
L.  T.  Rep.  N.  S.  1,  14  T.  L.  R.  478. 

99.  Turner  V.  Balfour,  62  Conn.  89,  91,  25 
Atl.  448. 

1.  De  Nottebeek  v.  Astor,  13  N.  Y.  98,  102. 
"  Share  in  net  profits  "  is  an  interest  in  the 

profits  as  profits,  and  implies  a  participation 
in  the  profits  and  losses.  Parker  c.  Pullman, 
24  Misc.  (N.  Y.)  505,  507,  53  N.  Y.  Suppl. 
839. 

"  Sharing  of  profits." —  The  sharing  of  gross 
returns  with  or  without  a  common  interest 
in  property  from  which  the  returns  come  does 
not  amount  to  "  sharing  of  profits."  Tvson 
V.  Bryan,  (Nebr.  1909)   120  N.  W.  940.  942. 

2.  Austin  Mfg.  Co.  r.  American  Wellworks^ 

121  Fed.  76,  79,  57  C.  C.  A.  330.  334,  where 
it  is  said  to  be  commonly  applied  in  reference 
to  the  cutting  edge  of  a  knife  or  razor,  to 
the  tooth  of  a  man  or  animal,  or  to  the  prow 
of  a  ship. 

Handle  of  a  pitchfork  not  a  sharp  danger- 
ous weapon  see  Filkins  r.  People,  69  N.  Y. 
101,  102,  25  Am.  Rep.  143. 

3.  Webster  Diet,  [quoted  in  Stone  v.  Cooper, 
2  Den.  (N.  Y.)  293,  205]. 

4.  Johnson  Diet,  \quoird  in  Stone  v.  Cooper, 
2  Don.  (N.  Y.)  293,  295]. 

The  term  is  sometimes  used  to  denote  the 
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notes,  and  other  securities  for  money  at  a  discount  beyond  the  nominal  amount 
of  the  debt  and  interest  due  or  to  become  due  on  such  notes  or  securities.^  (See 
Corporations,  10  Cyc.  1289.) 

Shawl.  An  article  of  wearing  apparel;  a  wrap  which  a  woman  wears  when 
she  goes  out  walking,  driving,  or  traveling ;  ®  a  cloth  of  wool,  cotton,  silk,  or  hair, 
used  especially  by  women  as  a  loose  covering  for  the  neck  and  shoulders.'^ 

SHAWNEE  AND  DELAWARE  INDIANS.  A  term  used  in  a  statute  to  refer  to 
the  tribes  and  not  to  individual  members  of  those  tribes  of  Indians.^  (See, 
generally,  Indians,  22  Cyc.  109.) 

Sheave,  a  grooved  wheel  in  a  block,  mast,  yard,  etc.,  on  which  a  rope 
works ;  also  as  the  wheel  of  a  pulley.® 

SHED.    See  Building,  6  Cyc.  115. 

Sheep.  A  wether  more  than  a  year  old.^^  (Sheep :  Bailment  of,  see  Animals, 
2  Cyc.  310.  Fleece  of,  Whether  Covered  by  Chattel  Mortgage,  see  Chattel 
Mortgages,  6  Cyc.  1031  note  52.  Killing  of  by  Dog,  see  Animals,  2  Cyc.  371 
note  87.  Pleading  and  Proof  as  to  Description  in  Prosecution  For  Larceny, 
see  Larceny,  25  Cyc.  83.  Raising  or  Grazing  as  Subject  of  License  or  Tax,  see 
Licenses,  25  Cyc.  615.) 

Sheep  wash,  a  preparation  used  to  destroy  the  parasites,  vermin,  and 
cure  the  sores  which  affect  the  skin  of  sheep. 

Sheer,  in  nautical  meaning,  is  a  deviation  from  the  line  of  the  course  in 
which  a  vessel  should  be  steered,  and  though  it  may  occur  from  causes  unpre- 
ventable  by  the  most  skilful  seamanship,  it  more  frequently  happens  from  an 
unsteady  helmsman.^^ 

Sheet.  A  broad  piece  of  paper;  an  article  of  bed  furniture,  composed  of 
various  substances,  as  linen,  cotton,  wool,  singly  or  in  combination.^* 

SHELLEY'S  CASE,  RULE  IN.    See  Rule  in  Shelley's  Case,  34  Cyc.  1819. 

SHELL-FISH.  Fish  covered  with  a  shell;  any  aquatic  animal  whose  external 
covering  consists  of  a  shell,  either  testaceous,  as  in  oysters,  clams,  and  other 
mollusks,  or  crustaceous,  as  in  lobsters  or  crabs.^^  (See,  generally.  Fish  and 
Game,  19  Cyc.  995.) 


act  of  obtaining  property  of  another  by  op- 
pression and  extortion,  that  is,  by  taking  an 
inequitable  and  unconscientious  advantage  of 
his  situation  to  fleece  or  strip  him  of  his 
property.  Stone  v.  Cooper,  2  Den.  (N.  Y. ) 
293,  300. 

5.  Stone  v.  Cooper,  2  Den.  (N.  Y.)  293, 
300. 

In  the  Tennessee  revenue  statute  of  igoi 

the  word  "  shave  "  means  simply  the  buying 
of  notes,  accounts,  judgments,  or  evidences  of 
indebtedness,  at  a  discount.  Trentham  v. 
Moore,  111  Tenn.  346,  351,  76  S.  W.  904. 

Persons  shaving  notes  in  a  statute  does  not 
include  the  purchaser  of  a  judgment  on  a 
note  for  less  than  the  face  thereof.  Mace  v. 
Buchanan,  (Tenn.  Ch.  App.  1899)  52  S.  W. 
505,  507. 

"  *  Shaved ' "  is  an  expression,  in  its  olfen- 
sive  sense,  which  is  equivalent  to  deceived, 
defrauded,  or  overcharged.  Bronson  v.  Wi- 
nan,  10  Barb.  (N.  Y.)  406,  428. 

6.  Com.  ^.  Gombert,  11  Pa.  Dist.  435,  438, 
439. 

7.  Webster  Diet,  {quoted  in  IngersoU  v. 
Magone,  48  Fed.  159,  160]. 

8.  Blackfeather  v.  U.  S.,  190  U.  S.  368,  374, 
23  S.  Ct.  772,  47  L.  ed.  1099. 

9.  Gregson  v.  New  Soddy  Coal  Co.,  (Tenn. 
Ch.  App.  1899)  54  S.  W.  113,  114. 

10.  Rex  V.  Birket,  4  C.  &  P.  216,  217,  19 
E.  C.  L.  482. 


Ram,  ewe,  sheep  and  lamb  are  all  covered 
by  the  word  "  sheep."  U.  S.  v.  Debs,  64  Fed. 
724,  748.  Contra,  see  Rex  v.  Birket,  4  C.  &  P. 
216,  217,  19  E.  C.  L.  482.  Includes  a  lamb 
see  State  v.  Tootle,  2  Harr.  (Del.)  541;  Reg. 
V.  Spicer,  1  C.  &  K.  699,  700,  1  Den.  C.  C.  82, 
47  E.  C.  L.  699. 

11.  Shallus  V.  Stone,  150  Fed.  605. 

12.  Camden,  etc.,  R.  Co.  v.  Brady,  1  Black 
(U.  S.)  62,  74,  17  L.  ed.  84. 

13.  Talk  V.  HeflFron,  56  Fed.  299. 

"  Sheet  of  letterpress  "  included  in  book  see 
Davis  V.  Benjamin,  [1906]  2  Ch.  491,  493,  75 
L.  J.  Ch.  800,  95  L.  T.  Rep.  N.  S.  671,  22 
T.  L.  R.  702. 

14.  Alkenbrack  v.  People,  1  Den.  (N.  Y.) 
80,  where  it  is  said:  "The  word  has  refer- 
ence to  the  form  and  not  the  material  of 
which  the  article  is  made." 

"  Sheet  steel "  under  tariff  act  see  Boker 
V.  U.  S.,  124  Fed.  59,  60,  59  C.  C.  A.  425. 

"  Sheet  steel  in  strips  "  under  tariff  act  see 
U.  S.  V.  Boker,  158  Fed.  396,  397,  86  C.  C.  A. 
32. 

15.  Caswell  v.  Johnson,  58  Me.  164,  166. 

16.  Webster  Diet,  [quoted  in  White  v.  Hill, 
125  N.  C.  194,  197,  34  S.  E.  432]. 

The  term  is  chiefly  applied  in  commerce  to 
crabs,  lobsters,  and  crawfish,  oysters,  mussels, 
periwinkles,  and  whelks.  Worcester  Diet. 
[quoted  in  White  v.  Hill,  125  N.  C.  194,  198, 
34  S.  E.  432]. 
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L  Definitions,  uss 

A.  Sheriff,  1488 

1.  In  American  Law,  1488 

2.  In  English  Law,  1489 

3.  Sheriff  as  a  Generic  Term,  1489 

B.  Deputy  Sheriff,  1489 

C.  Constable,  1489 

1.  hi  American  Law,  1489 

2.  In  English  Law,  1489 

IL  Election  or  Appointment,  Qualification,  and  tenure,  hsq 

A.  Sheriffs,  1489 

1.  In  General,  1489 

2.  Duty  to  Serve,  1490 

3.  Eligibility,  1490 

a.  In  General,  1490 

b.  Ineligibility  Resulting  From  Previous  Incumbency,  1490 

c.  Removal  of  Disqualification,  1491 

♦Author  of  "Infants,"  22  Cyc.  503  ;  "Nuisances,"  29  Cyc.  1143;  "Parent  and  Child,"  29  Cyc.  1576  ;  "  Public 
Lands,"  32  Cyc.  759  ;  etc.   Joint  author  of  "  Evidence,"  16  Cyc.  821  ;  "Mechanics'  Liens,"  27  Cyc.  1,  etc. 
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4.  Commission,  1491 

5.  Qualification,  1492 

a.  In  General,  1492 

b.  Form  and  Requisites  of  Bond,  1493 

c.  Amount  of  Bond,  1494 

d.  Delivery  of  Bond,  1494 

e.  Approval,  Filing,  and  Recording  of  Bond,  1494 

f.  Validity  of  Bond,  1495 

g.  Periodical  Renewal  of  Bond,  1495 

h.  Production  of  Receipts  or  Settlements,  1496 

i.  Setting  Aside  Qualification,  1496 
j.  Evidence  of  Qualification,  1496 

k.  Death,  Removal,  Insolvency,  or  Discharge  of  Sureties,  1496 

6.  Term  of  Office,  1496 

a.  In  General,  1496 

b.  When  Term  Commences,  1497 

c.  Holding  Over,  1497 

7.  Vacancies,  1498 

a.  Occurrence  and  Declaration,  1498 

b.  Resignation,  1500 

c.  Abandonment  of  Office,  1500 

d.  Suspension,  1500 

e.  Removal,  1500 

(i)  Power  to  Remove,  1500 
(ii)  Causes  For  Removal,  1501 
(ill)   Notice  and  Hearing,  1502 
(iv)  Proceedings,  1502 

(v)  W/ia^  Amounts  to  Removal,  1504 

f.  Forfeiture  of  Office,  1504 

g.  Filling  Vacancies,  1504 

(i)  /n  General,  1504 
(ii)  Appointment,  1504 
(ill)  Election,  1505 

8.  T'l^^e  ^0  and  Possession  of  Office,  1505 

a.  /n  General,  1505 

b.  Evidence  of  Title,  1505 

c.  Evidence  of  Incumbency ,  1505 

d.  Estoppel  to  Deny  Title  or  Incumbency,  1506 

e.  Proceedings  to  Determine  Right  to  Office,  1506 

f.  Proceedings  to  Protect  Possession  of  Office,  1506 

9.  De  Facto  Sheriffs,  1506 
B.  Constables,  1507 

1.  Election  or  Appointment,  1507 

a.  7n  General,  1507 

b.  Number  of  Constables,  1507 

c.  Time  i^or  Election,  1508 

d.  Moc^e  ancZ  Sufficiency  of  Election,  1508 

e.  Validity  of  Election,  1508 

f.  Validity  of  Appointment,  1508 

g.  Record  and  Evidence  of  Appointment  or  Election,  1508 

2.  Eligibility,  1509 

3.  Qualification,  1509 

a.  /n  General,  1509 

b.  Form  and  Requisites  of  Bond,  1510 

c.  Ammmt  of  Bond,  1511 

d.  Delivery  of  Bond,  1511 

e.  Approved,  Filing,  and  Recording  of  Bond,  1511 
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f.  Amendment  of  Bond,  1512 

g.  Validity  of  Bond,  1512 

h.  Record  and  Evidence  of  Qualification,  1512 

i.  Deaih,  Removal,  Insolvency,  or  Discharge  of  Sureties,1512 
j.  Effect  of  Removal  of  Constable  on  Bond,  1512 

4.  Term  of  Office,  1512 

a.  In  General,  1512 

b.  Holding  Over,  1513 

5.  Vacancies,  1513 

a.  Occurrence  and  Declaration,  1513 

b.  Suspension,  1514 

c.  Removal,  1514 

(i)  Poiver  to  Remove,  1514 

(ii)  Causes  For  Removal,  1514 
(ill)   Notice  and  Hearing,  1514 
(iv)  Proceedings,  1514 

d.  Filling  Vacancies,  1515 

6.  raZe  to  and  Possession  of  Office,  1515 

a.  General,  1515 

b.  Evidence  of  Title  or  Incumbency,  1515 

c.  Estoppel  to  Deny  Title  or  Incumbency,  1516 

7.  De  i^ado  Constables,  1516 

8.  Abolition  of  Office,  1516 

C.  Deputies,  Assistants,  Substitutes,  and  Special  Officers,  1516 

1.  Deputies  and  Under- Sheriffs,  1516 

a.  /n  General,  1516 

b.  Number  of  Deputies,  1516 

2.  Deputy  Constables,  1517 

3.  Appointment,  1517 

4.  Eligibility,  1519 

5.  Qualification,  1519 

6.  Term  o/  Office,  Removal,  and  Cessation  of  Authority,  1521 

7.  Ti^Ze  ^0  and  Possession  of  Office,  1521 

a.  /n  General,  1521 

b.  Evidence  of  Official  Character,  1522 

c.  Estoppel  to  Deny  Title  or  Incumbency,  1522 

8.  De  Facto  Deputies,  1522 

9.  Special  Appointment  or  Deputation,  1523 

10.  Bailiffs,  1524 

11.  Substitutes  For  Sheriff,  1525 

a.  /n  General,  1525 

b.  Coroner  Acting  as  Sheriff,  1525 

e.  Elisors,  1526 

12.  aer/cs,  1526 

13.  Posse  Comitatus,  1526 

III.  Rights,  powers,  and  Duties,  1527 

A.  Nature  and  Extent,  1527 

1.  In  General,  1527 

2.  Territorial  Extent  of  Authority,  1528 

3.  Authority  of  Deputies  and  Assistants,  1529 

a.  /n  General,  1529 

b.  Termination  of  Incumbency  of  Sheriff,  1530 

c.  Ratification  of  Act  of  One  Assuming  Without  Authority  to 

Act  as  Deputy,  1530 

4.  Authority  of  Coroner  Acting  as  Sheriff,  1530 

5.  Authority  of  Special  Officers,  1531 
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6.  Authority  of  De  Facto  Officers,  1531 

7.  Disqualification  to  Act  in  Particular  Cases,  1531 

8.  Inability  to  Act  in  Particular  Cases,  1532 

B.  Particular  Powers  and  Duties,  1532 

1.  Conservation  of  the  Peace  and  Arrest  of  Offenders,  1532 

2.  Custody  and  Control  of  Convicts,  1533 

3.  Protection  of  Property,  1533 

4.  Destruction  of  Dogs  Running  at  Large,  1533 

5.  Attendance  at  Court,  1534 

6.  Service,  Execution,  and  Return  of  Process,  1534 

a.  In  General,  1534 

b.  Extent  of  Authority,  1535 

c.  Authority  as  Affected  by  Direction  of  Process,  1535 

d.  Time  For  Execution,  1535 

e.  Marking  Day  of  Receipt  on  Process,  1535 

f.  Order  of  Execution,  1535 

g.  Directions  as  to  Mode  of  Executing  Process  or  Writ,  1536 

(i)  Directions  of  Party  or  Attorney,  1536 
(ii)  Duty  in  Absence  of  Directions,  1537 

(ill)  Application  to  Court  For  Directions,  1537 

h.  Diligence  Required,  1537 

i.  Use  of  Force,  1538 

j.  Levy  of  Attachment,  1538 
k.  Levy  of  Execution,  1538 
(i)  In  General,  1538 
(ii)  Property  to  be  Levied  on,  1538 
(ill)  Release  of  Levy,  1538 
(iv)  Recording  Levy  on  Real  Estate,  1538 
1.  Arrest  Under  Body  Execution,  1539 
m.  Preparation  of  Forthcoming  Bond,  1539 
n.  Protection  of  Execution  Debtor  in  Exemption  Rights,  1539 

0.  Execution  of  Writ  of  Assistance,  1539 
p.  Return,  1539 

7.  Custody  and  Care  of  Property,  1539 

8.  Sales  and  Conveyances,  1540 

9.  Collection  and  Disposition  of  Money,  1541 

10.  Acting  as  Attorney,  1542 

11.  Preservation  and  Exhibition  of  Papers,  1542 

12.  Pledging  Credit  of  County,  1543 

C.  Effect  of  Change  in  Incumbency,  1543 

1.  Rights,  Powers,  and  Duties  of  Retiring  Sheriff,  1543 

a.  In  General,  1543 

b.  Completion  of  Levy,  1543 

c.  Custody  of  Attached  Property,  1543 

d.  Sale  of  Property,  1544 

e.  Collection  of  Purchase -Money  or  Enforcement  of  Liability 

on  Bid,  1544 

f.  Paying  Over  Money,  1544 

g.  Execution  of  Deed,  1545 

h.  Making  or  Amendment  of  Return,  1545 

1.  Undertaking  New  Business,  1545 

(i)  In  General,  1545 

(ii)  Sheriff  Holding  Over,  1546 

j.  Turning  Over  Property,  Records,  Process,  Writs ^  and  Pris- 
oners to  Successor,  1546 

2.  Rights,  Powers,  and  Duties  of  New  Sheriff,  1547 

a.  In  General,  1547 
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b.  Execution  of  Process  Directed  to  Predecessor,  1547 

c.  Execution  or  Acknowledgment  of  Deed  For  Property  Sold  by 

Predecessor,  1547 
3.  Return  by  Sheriff  After  Decith  of  Deputy,  1547 

IV,  COMPENSATION  AND  REIMBURSEMENT,  1547 

A.  General  Considerations,  1547 

1.  Right  to  Compensation,  1547 

2.  Constitutionality  of  Statutes,  1550 

3.  Construction  and  Operation  of  Statutes,  1550 

4.  Amount  of  Compensation,  1551 

a.  In  General,  1551 

b.  Agreements  as  to  Compensation,  1553 

c.  Interest  on  Claim  For  Services,  1554 

d.  Estoppel  as  to  Am,ount  of  Fees,  1554 

5.  Particular  Matters  Affecting  Compensation  or  Right  Thereto,  1554 

a.  Place  of  Performing  Services,  1554 

b.  Residence  of  Sheriff,  1554 

c.  Unauthorized  Appointment  of  Special  Officer,  1554 

d.  Settlement  Betiveen  Parties,  1555 

(i)  Effect  on  Right  to  Statutory  Fees,  1555 
(ii)  Effect  on  Right  to  Commissions,  1555 

e.  Expiration  of  Term  of  Office,  1557 

6.  Acts  Performed  by  Deputy,  1557 

7.  Services  Outside  of  Official  Duties,  1558 

8.  Excessive  Fees  or  Charges,  1558 

9.  Forfeitures  and  Penalties,  1558 

10.  Right  of  De  Facto  Officer,  1559 

11.  Rights  of  Deputies,  Assistants,  and  Substitutes,  1559 

12.  Unnecessary  Services,  1561 

13.  Contract  Making  Payment  of  Fees  Contingent  on  Success  of 

Litigant,  1561 

14.  Fees  Erroneously  Charged  and  Included  in  Judgment,  1561 

15.  Statement  or  Return  of  Items,  1561 

B.  Subjects  of  Compensation  or  Reimbursemeyit,  1562 

1.  Service  of  Process,  Notices,  Etc.,  1562 

a.  hi  General,  1562 

b.  Service  of  Same  Process  or  Writ  on  Several  Persons,  1562 

c.  Unsuccessful  Attempts  to  Serve  Process,  1562 

2.  Arrest,  Keeping,  and  Transportation  of  Prisoners  in  Civil  Pro- 

ceedings, 1562 

a.  In  General,  1562 

b.  Safe- Keeping  and  Transportation,  1563 

c.  Erroneous  Detention  of  Prisoner,  1563 

d.  Arrest  or  Commitment  of  Several  Persons  on  Same  Proc- 

ess, 1563 

e.  Arrest  of  Same  Person  on  Several  Writs,  1563 

f.  Vacation  of  Writ,  1563 

3.  Services  in  Criminal  Proceedings,  1563 

a.  In  General,  1563 

b.  Arrest,  1564 

(i)  In  General,  1564 

(ii)  Arrest  of  Person   Against  Whom-  Several  Warrants 

Issued,  1565 

(m)  Arrest  of  Several  Persons  Under  One  Warrant,  1565 
(iv)  Voluntary  Return  of  Fugitive  From  Justice,  1565 
(v)  Search  For  Persons  Not  Found,  1565 


1460    [35  Cye.]       SHERIFFS  AND  CONSTABLES 


(vi)  Pursuit  of  Persons  Charged  With  Crime,  1565 

c.  Procuring  Backing  of  Warrant,  1565 

d.  Transportation  of  Prisoners,  1565 

e.  Commitment  and  Discharge  of  Prisoners,  1567 

(i)  In  General,  1567 

(it)  Commitment  of  Several  Persons  on  Same  Charge,  1567 

f.  Custody  and  Maintenance  of  Prisoners,  1567 

g.  Execution  of  Death  Sentence,  1568 

4.  Conveying  Lunatics  to  Asylum,  1568 

5.  Serving  Subpoena  or  Attachment  For  Witnesses  and  Procuring 

Attendance,  1568 

a.  In  General,  1568 

b.  Necessity  For  Actual  Service,  1569 

c.  Service  on  Several  Witnesses  Named,  in  Single  Subpoena,  1570 

d.  Service  in  CoAise  to  Which  Sheriff  a  Party,  1570 

e.  Who  Entitled  to  Fees,  1570 

6.  Service  or  Levy  and  Return  of  Process  Against  Property,  1570 

a.  In  General,  1570 

b.  Attachment,  1570 

(i)  In  General,  1570 

(ii)  Attachment  in  Different  Counties,  1571 
(ill)  Levy  on  Separate  Parcels  of  Property,  1571 
(iv)  Making  of  Inventory,  1571 

(v)  Appraisement,  1571 

(vi)  Discharge  of  Attachment,  1571 

c.  Execution,  1572 

(i)  In  General,  1572 

(ii)  Execution  Against  Municipality,  1572 
(ill)  Execution  Against  Several  Defendants,  1572 
(iv)  Several  Executions  Against  Same  Defendant,  1572 
(v)  Executions  in  Different  Counties,  1572 
(vi)  Right  Dependent  Upon  Making  Money,  1573 

(vii)  Necessity  For  Service  of  Writ,  1573 
(viii)  Necessity  For  Sale,  1573 

(ix)  Necessity  For  Extent,  1573 
(x)  Collection  Without  Levy,  1573 

(xi)  Levy  on  Propterty  Not  Belonging  to  Defendant,  1574 
(xii)  Levy  Contrary  to  Directions  of  Plaintiff,  1574 

(xiii)  Appraisement  of  Property  Levied  on,  1574 

(xiv)  When  Right  to  Commissions  Accrues,  1574 

(xv)  Setting  Aside  of  Writ,  1574 

(xvi)  Stay  of  Writ,  1574 
(xvii)  Stay  of  Sale,  1574 

(xviii)  Amount  on  Which  Commissions  Computed,  1575 

d.  Possessory  Writ,  1575 

e.  Writ  of  Replevin,  1575 

f.  Distress  Warrant,  1575 

7.  Custody,  Care,  and  Removal  of  Property,  1575 

a.  In  General,  1575 

b.  Actual  Rendition  of  Service  or  Making  of  Expenditure,  1576 

c.  Necessity  For  Service  or  Expenditure,  1577 

d.  Payment  by  Sheriff  as  Prerequisite  to  Allowance,  1577 

e.  Necessity  For  Possession,  1577 

f.  Manner  of  Securing  Possession,  1577 

g.  Necessity  For  Certificate  of  Reasonableness,  1577 

h.  Indorsement  of  Charges  on  Writ,  1577 

i.  Period  For  Which  Charge  Allowed,  1577 
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j.  Time  When  Charges  Recoverable,  1578 
k.  Propriety  of  Particular  Charges,  1578 
1.  How  Allowance  Made,  1579 
m.  Amount  of  Allowance,  1579 

8.  Sales  and  Conveyances,  1580 

a.  In  General,  1580 

b.  Advertisement  or  Notice  of  Sale,  1580 

c.  Amount  and  Computation  of  Fees  or  Commissions,  1581 

d.  Expenses  Connected  With  Sale,  1581 

e.  Sale  Under  V oid  Judgment,  1582 

f.  Purchase  by  Judgment  Creditor,  1582 

g.  Purchase  by  Person  Entitled  to  Whole  Proceeds,  1582 

h.  Failure  to  Consummate  Sale,  1582 

i.  Quashal  of  Sale,  1582 

j.  Redemption  of  Property,  1582 

9.  Collection  and  Payment  of  Money,  1582 

10.  Selection  and  Summoning  of  Jurors,  1583 

a.  In  General,  1583 

b.  Notices,  Venires,  and  Panels,  1584 

c.  Certificates  of  Attendance,  1584 

d.  Computation  of  Fees,  1584 

11.  Attendance  at  Court,  1584 

a.  In  General,  1584 

b.  Character  of  Attendance,  1585 

c.  Duty  or  Necessity  of  Attendance,  1586 

d.  Amount  of  Compensation,  1586 

12.  Attendance  on  Jury,  1586 

13.  Attendance  Upon  and  Services  in  Connection  With  Elections,  1587 

14.  Bonds  and  Undertakings,  1587 

15.  Copies  of  Writs  and  Processes,  1587 

16.  Office  Expenses,  Supplies,  and  Clerk  Hire,  1587 

17.  Disbursements  and  Incidental  Expenses,  1588 

a.  In  General,  1588 

b.  Propriety  of  Particular  Alloioances,  1588 

(i)  In  General,  1588 
(ii)  Horse  and  Carriage  Hire,  1589 
(in)  Attorney's  Fees  and  Expenses  of  Suits,  1589 
(iv)  Pay  of  Deputies  and  Assistants,  1590 
18.   Special  or  Extra.  Services  or  Expenses,  1590 

C.  Mileage,  1590 

1.  Right  'to  Allowance,  1590 

a.  In  General,  1590 

b.  Necessity  For  A  ctual  Travel,  1592 

c.  Unnecessary  Travel,  1592 

d.  Travel  in  Unsuccessful  Attempts  to  Perform  Duty,  1592 

e.  Travel  Outside  of  State  or  County,  1593 

f.  Travel  by  Deputies,  1593 

g.  Indorsement  of  Mileage  on  Return,  1593 

h.  Allowance  of  Expenses  of  Transporting  Prisoners  in  Addi- 

tion to  Mileage,  1593 

2.  Amount  and  Computation  of  Mileage,  1593 

a.  In  General,  1593 

b.  Route  on  Which  Computation  Based,  1594 

c.  Circular  or  One-Way  Mileage,  1594 

d.  Performance  of  More  Than  One  Service  on  Sin^jle  Trip,  1595 

D.  Liability  For  Fees  and  Disbursements,  1596 

1.  In  General,  1596 


1462    [35  Cye.]      SHERIFFS  AND  CONSTABLES 


2.  Liability  of  Plaintiff,  1597 

a.  In  General,  1597 

b.  Excess  of  Authority  by  Sheriff,  1597 

3.  Liability  of  Plaintiff's  Attorney,  1597 

4.  Liability  of  Defendant,  1598 

5.  Charging  Expenses  Upon  Assets,  1598 

6.  Liability  of  County  or  State,  1599 

a.  In  General,  1599 

b.  Where  Fees  Do  Not  Amount  to  Fixed  Compensation,  1600 

7.  Liability  of  Prisoner  Brought  Up  on  Habeas  Corpus,  1601 

8.  Liability  of  Sheriff  For  Services  of  Deputies  and  Other  Subordi- 

nates, 1601 

E.  Taxation,  Payment,  and  Collection,  1601 

1.  Right  to  Prepayment,  1601 

2.  Affidavit,  Account,  or  Return  of  Charges  or  Expenses,  1602 

3.  Place  of  Taxation,  1603 

4.  Audit  of  Claims,  1603 

5.  Allowance  by  Court,  1603 

a.  In  General,  1603 

b.  Jurisdiction,  1604 

c.  Time  For  Allowance,  1604 

d.  Notice  of  Motion  For  Allowance,  1604 

e.  What  Amounts  to  Allowance,  1604 

f.  Sufficiency  of  Certificate  of  Allowance,  1604 

g.  Conclusiveness  of  Allowance  or  Certification,  1604 

6.  Actions  For  Fees  and  Expenses,  1605 

a.  /^ig'/i^  o/  Action,  1605 

b.  Defenses,  1605 

c.  Counter-Claims,  1605 

d.  Parties,  1605 

e.  Pleading,  1606 

f.  Evidence,  1606 

7.  Review  of  Allowance,  1606 

8.  Services  Outside  of  Official  Duty,  1607 

9.  Waiver  of  Right  to  Taxation,  1607 

10.  Method  of  Computation,  1607 

11.  Time  i^or  Payment,  1607 

12.  Fund  Oit^  o/  T^/iic/i  Payment  to  Be  Made,  1608 

13.  Retention  by  Sheriff  of  Fees  or  Expenses,  1608 

14.  Lie/i  on  Property  Seized,  1609 

a.  Where  Seizure  Rightful,  1609 

b.  Where  Seizure  Wrongful,  1609 
e.  Waiver  of  Lien,  1609 

15.  Detention  of  Prisoner  Until  Fees  Paid,  1610 

F.  Recording  of  Fees,  1610 

G.  Recovery  Back  of  Money  Paid  to  or  Collected  by  Sheriff,  1610 

1.  Right  of  County,  1610 

2.  Right  of  Private  Individual,  1610 

H.  Liability  of  Sheriff  to  County  For  Receipts  of  Office,  1611 
I.  Reports  and  Accountings,  1612 

V.  Civil  Liabilities,  1612 

A.  General  Rides  in  Relation  to  Liability,  1612 

1.  Officer  Liable  For  Misfeasance  or  Nonfeasance,  1612 

2.  Judicial  or  Ministerial  Functions,  1612 

3.  Acts  Done  After  Termination  of  Incumbency,  1613 

4.  Liabilities  of  Deputies,  1613 
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a.  In  General,  1613 

b.  Deputy  Acting  as  Sheriff,  1614 

5.  Liabilities  of  Coroner  Acting  as  Sheriff,  1614 

6.  Liabilities  of  De'  Facto  Officers,  1614 

7.  Liabilities  of  Persons  Aiding  Offcers,  1614 

8.  Application  of  Maxim  De  Minimis  to  Injuries  by  Sheriff,  1615 

9.  Effect  of  Directions  of  Party  or  Attorney,  1615 

10.  Effect  of  Interference  of  Party  or  Attorney,  1618 

11.  Lien  on  Fees  of  Office,  1618 

B.  Liability  For  Acts  or  Omissions  of  Deputies,  1618 

1.  General  Rule,  1618 

2.  Acts  of  De  Facto  Deputies,  1619 

3.  Acts  Done  After  Termination  of  Deputy^s  Incumbency,  1620 

4.  Acts  Done  After  Termination  of  Sheriff's  Incumbency,  1620 

5.  Acts  of  Deputy  of  Predecessor,  1620 

6.  Acts  of  Deputy  Nominated  by  Creditor,  1620 

7.  Acts  Outside  of  Scope  of  Official  Duties  of  Deputy,  1620 

8.  Directions  to  Deputy  as  Affecting  Liability  of  Sheriff,  1621 

9.  Release  of  Deputy  From  Legal  Duty  by  Act  of  Creditor,  1621 

10.  Particular  Acts  or  Omissions,  1622 

a.  Acts  or  Omissions  For  Which  Sheriff  Liable,  1622 

b.  Acts  or  Omissions  For  Which  Sheriff  Not  Liable,  1624 

11.  Release  of  Liability,  1624 

C.  Defaults  in  Respect  to  Execution  of  Process,  1625 

1.  General  Rule  of  Liability,  1625 

2.  Jurisdiction  of  Court,  1626 

3.  Regularity  of  Proceedings,  1626 

4.  Validity  and  Force  of  Judgment,  1627 

5.  Validity  of  Process,  1627 

6.  Injury  to  Party  at  Whose  Instance  Process  Issued,  1628 

7.  Lack  of  Diligence  Necessary  to  Liability,  1628 

8.  Authority  to  Execute  Writs,  1629 

9.  Particidar  Processes  or  Writs,  1629  . 

10.  Particular  Defaults  or  Omissions,  1630 

a.  Recognizing  Claim  of  Exemption,  1630 

b.  Giving  Preference  to  Junior  Writ,  1630 

c.  Failure  to  Remove  Goods  Attached,  1631 

d.  Failure  to  File  Notice  Required  by  Statute,  1631 

e.  Failure  to  Execute  Writ  on  Holiday,  1631 

f.  Failure  to  Arrest  Defendant,  1631 

g.  Failure  to  Bring  in  Body  of  Prisoner  Enlarged  on  Bail,  1631 

h.  Insufficient  Levy,  1631 

i.  Defective  Levy,  1G32 

11.  Necessity  For  Demand,  1632 

12.  Relief  From  Liability,  1632 

a.  Right  to  Excuse  Apparent  Default,  1632 

b.  Particular  Matters  Affecting  Liability,  1632 

(i)  Availability  of  Property  For  Seizure,  1632 

(a)  In  General,  1632 

(b)  Amount  of  Property  Available,  1633 

(c)  Exempt  Property,  1634 

(d)  Property  on  Indian  Reservation ,  1634 

(e)  Property  in  Possession  of  Sheriff,  1634 
(ii)  Ownership  of  Property,  1634 

(ill)  Prior  Liens  on  Property,  1635 
(iv)  Validity  of  Lien  on  Which  Process  Based,  1636 
(v)  Acts  of  Party  Issuing  Process,  1636 
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(vi)  Agreements  Between  Parties,  1636 
(vii)  Refusal  of  Indemnity  or  Failure  to  Indemnify,  1636 
(viii)  Promise  of  Debtor  to  Pay,  1636 

(ix)  Absence  of  Debtor,  1636 
(x)  Bankruptcy  or  Insolvency  of  Debtor,  1637 

(xi)  Contributory  Negligence  of  Plaintiff,  1637 
(xii)  Intentions  of  Sheriff,  1637 

(xiii)  Difficulty  of  Executing  Process,  1637 

(xiv)  Lack  of  Knowledge  of  Facts,  1637 
(xv)  Consideration  For  Debtor,  1637 

(xvi)  Collectability  of  Debt,  1638 
(xvii)  Prevention  of  Levy  by  Giving  Bond,  1638 
(xviii)  Issuance  of  Execution   After   Judgment  in  Attach- 
ment Suit,  1638 
(xix)  Issuance  of  Second  Writ,  1638 
(xx)  Failure  to  Issue  Second  Writ,  1638 
(xxi)  Supersedeas  or  Stay  of  Writ,  1639 
(xxTi)  Payment  of  Debt,  1639 

(xxiii)  Injunction  Against  Process,  1639 

(xxiv)  Release  of  Debtor,  1639 

(xxv)  Discharge  of  Debtor  From  Arrest,  1640 
(xxvi)  Release  of  Levy  by  Creditor,  1640 
13.  Extent  of  Liability,  1640 

a.  Failure  to  Execute  Process,  1640 

b.  Giving  Preference  to  Junior  Writ,  1641 

c.  Insufficient  Levy,  1641 

d.  Defective  Levy,  1642 

D.  Improprieties  in  Connection  With  Execution  of  Process,  1642 

1.  Abuse  of  Process,  1642 

2.  Causing  Unnecessary  Injury  or  Hardship,  1642 

3.  Defeating  Execution,  1643 

4.  Neglect  to  Note  Time  of  Receipt  on  Execution,  1643 

5.  Refusal  to  Release  Debtor  Arrested  on  Civil  Process,  1643 

6.  Taking  Arrested  Person  Before  Wrong  Magistrate,  1643 

7.  Committing   Debtor   to   Jail  Other    Than   That  Nearest  Resi- 

dence, 1643 

8.  Forcible  Entry  Into  Dwelling-House,  1643 

9.  Entry  on  and  Search  of  Premises  of  Stranger,  1643 

E.  Wrongful  Levy  on  or  Other  Taking  of  Property,  1643 

1.  Liability  in  General,  1643 

2.  What  Constitutes  a  Seizure,  1644 

3.  Liability  of  Sheriff  as  Dependent  Upon  Liability  of  Party  Issuing 

Process,  1645 

4.  Levy  Under  Writ  Improperly  Procured,  1645 

5.  Levy  Under  Void  Writ,  1645 

6.  Failure  to  Observe  Statutory  Order  of  Levy,  1645 

7.  Levy  on  Surety's  Property  Before  Exhausting  That  of  Princi- 

pal, 1645 

8.  Denial  of  Debtor's  Right  to  Designate  Property  For  Levy,  1646 

9.  Seizure  of  Property  Without  Process  or  Warrant,  1646 

10.  Seizure  of  Property  Not  Covered  by  Process  or  Order,  1646 

11.  Seizure  of  Property  Outside  of  Jurisdiction,  1646 

12.  Seizure  of  Property  Not  Subject  to  Levy,  1646 

a.  In  General,  1646 

b.  Exempt  Property,  1647 

(i)  In  General,  1647 

(it)  Failure  to  Allow  or  Set  Off  Exemptions,  1648 
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(ill)  Intermingling  of  Exempt  and    Non-Exempt  Prop- 
erty, 1649 

(iv)  Second  Levy  After  Release  of  Property  as  Exempt,  1649 
(v)  Necessity  For  Claim  of  Exemption,  1649 
(vi)  Claim  of  Articles  Other  Than  Those  Set  Off,  1649 
c.  Property  In  Custodia  Legis,  1649 

13.  Seizure  of  Property  Subject  to  Lien  or  Encumbrance,  1650 

a.  Property  Subject  to  Chattel  Mortgage,  1650 

b.  Property  Subject  to  Seller^ s  Lien,  1651 

c.  Property  Subject  to  Carrier's  Lien,  1651 

d.  Property  Subject  to  Factor's  Lien,.  1651 

e.  Property  Subject  to  Landlord's  Lien,  1651 

f.  Notice  of  Claim,  1652 

14.  Seizure  of  Property  Not  Belonging  to  Defendant,  1652 

a.  In  General,  1652 

b.  Property  of  Person  of  Same  Name  as  Defendant,  1653 

c.  Property  Purchased  Pendente  Lite,  1653 

d.  Property  Fraudulently  Conveyed,  1653 

e.  Seizure  of  Common  Property   Under  Process  Against  Co- 

tenant,  1654 

f.  Seizure  of  Partnership  Property  Under  Process  Against  One 

Partner,  1654 

g.  Seizure  of  Wife's  Property  Under  Process   Against  Hus- 

band, 1655 

h.  Possession  of  Property  at  Time  of  Seizure,  1655 

i.  Confusion  of  Goods,  1655 
j.  Notice  of  Claim,  1656 

(i)  Necessity,  1656 
(ii)  Form  and  Requisites,  1658 
k.  Seizure  of  Property  Specified  in  Writ,  1658 
1.  Voluntary  Surrender  of  Property,  1658 
m.  Estoppel  to  Show  Title,  1659 
n.  Release  of  Damages,  1659 

15.  Levy  at  Improper  Time,  1659 

IG.  Levy  After  Expiration  of  Writ,  1659 

17.  Levy  After  Going  Out  of  Office,  1659 

18.  Excessive  Levy,  1659 

19.  Taking  Possession  of  More  Property  Than  Levied  on,  1660 

20.  Irregularity  Subsequent  to  Seizure,  1660 

21.  Particular  Matters  Affecting  Liability,  1660 

a.  Intent  of  Officer,  1660 

b.  Matters  Relating  to  Title,  1660 

c.  Liens  on  Property,  1661 

d.  Filing  of  Attachment  Bond,  1661 

e.  Taking  of  Indemnity,  1661 

f.  Failure  to  Take  Indemnity,  1661 

g.  Authority  From  Owner,  1601 

h.  Trial  of  Right  of  Property,  1661 

i.  Default  of  Claimant  in  Trustee  Process,  1662 
j.  Order  For  Sale  of  Property,  1662 

k.  Application  of  Proceeds,  1662 
1.  Sale  of  Property  by  Owner,  1663 
m.  Voluntary  Surrender  of  Property  by  Bailee,  1663 
n.  Release  or  Return  of  Property,  1663 
o.  Recovery  of  Property,  1664 
p.  Assent  to  Levy,  1664 
q.  Withdrawal  of  Claim,  1664 
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r.  Relinquishment  of  Claim  to  Damages,  1664 
s.  Concealment  of  Property,  1665 
22.  Extent  of  Liability,  1665 

a.  Wrongful  Seizure  in  General,  1665 

(i)  Where  Owner  Does  Not  Regain  Possession,  1665 
(ii)  Where  Owner  Regains  Possession,  1666 

(ill)  Injury  to  Business  and  Credit,  1667 
(iv)  Loss  of  Profits,  1667 
(v)  Counsel  Fees,  1667 

b.  Seizure  of  Mortgaged  Property,  1667 

c.  Seizure  of  Pledged  Property,  1668 

d.  Seizure  of  Property  Subject  to  Landlord's  Lien,  1668 

e.  Seizure  of  Property  in  Custody  of  Jjaw,  166S 
F.  Liabilities  Arising  Out  of  Custody  of  Property,  1668 

1.  Loss  of  or  Injury  to  Property,  1668 

a.  General  Liability  of  Officer,  1668 

b.  Loss  or  Injury  Through  Act  or  Neglect  of  Custodian  or 

Keeper,  1669 

c.  Degree  of  Care  Required,  1670 

d.  Necessity  For  Demand,  1671 

e.  Particular  Matters  Affecting  Liability,  1671 

(t)  Propriety  of  Levy,  1671 

(ii)  Validity  of  Judgment  or  Process,  1671 
(ill)  Existence  of  Lien,  1671 

(iv)  Control  of  Parties,  1672 

(v)  Application  of  Arnount  to  Use  of  Debtor,  1672 

(vi)  Payment  of  Debt,  1672 

(vii)  Subsequent  Seizure  of  Other  Property,  1672 
(viii)  Withdrawal  of  Suit,  1672 
(ix)  Nature  of  Seizure,  1672 

(x)  Delivery  of  Property  to  Receiptor,  1672 

(xi)  Injury  to  Plaintiff,  1672 

f.  Liability  as  Trespasser  Ab  Initio,  1672 

2.  Release  of  Property  Levied  on,  1673 

a.  hi  General,  1673 

b.  Release  on  Bond,  1673 

c.  Liability  to  Subsequent  Creditors  of  Owner  of  Property,  1674 

d.  Particular  Matters  Affecting  Liability,  1674 

(i)  Validity  of  Levy,  1674 
(ii)  Ownership  of  Property,  1674 
(ill)  Exemption  of  Property,  1674 
(iv)  Prior  Liens  on  Property,  1674 
(v)  Failure  or  Refusal  to  Indemnify  Sheriff,  1674 

(vi)  Solvency  of  Debtor,  1674 

(vii)  Bankruptcy  or  Insolvency  of  Debtor,  1675 

(viii)  Dissolution  of  Writ,  1675 
(ix)  Expiration  of  Lien,  1675 

(x)  Judicial  Proceedings  Affecting  Right  to  Possession,  1675 
(xi)  Payment  of  Amount  Claimed  in  Writ,  1676 

(xii)  Existence  of  Actual  Levy,  1676 

3.  Failure  to  Have  Property  Forthcoming  to  Satisfy  Writ,  1676 

a.  In  General,  1676 

b.  Nature  of  Seizure,  1677 

c.  Necessity  For  Demmid  or  Delivery  of  Final  Process,  1678 

d.  Effect  of  Application  of  Property  to  Senior  Writs,  1678 

4.  Release  of  Surety  by  Delivery  of  Property  to  Principal  Debtor,  1678 

5.  Failure  to  Deliver  Property  to  Party  Entitled  Thereto,  1678 
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6.  Removal  of  Property,  1679 

7.  Conversion  of  Property,  1679 

8.  Use  of  Property,  1679 

9.  Holding  Possession  of  Premises  Containing  Goods  Seized  Under 

Process,  1680 

10.  Liahility  For  Value  of  Occupancy  of  Real  Estate   Under  Seiz- 

ure, 1680 

11.  Disposition  of  Property,  1680 

12.  Estoppel  to  Deny  Lawful  Possession,  1681 

13.  Extent  of  Liability  For  Loss   or  Release  of  Pro;perty  Levied 

on,  1681 

Liabilities  Arising  Out  of  Sale  of  Property,  1682 

1.  Scde  Not  Authorized  by  Process,  1682 

2.  Sale  After  Satisfaction  of  Judgment,  1682 

3.  Sale  After  Tender  of  Ammint  Due,  1682 

4.  Sale  After  Garnishment  of  Debt,  1682 

5.  Sale  After  Death  of  Debtor,  1682 

6.  Sale  After  Bankruptcy  of  Debtor,  1683 

7.  Sale  After  Injunction,  Stay  Order,  or  Supersedeas,  1683 

8.  Sale  Pending  Appeal,  1683 

9.  Sale  Under  Void  Process,  1683 

10.  Sale  Under  Writ  Subsequently  Set  Aside,  1683 

11.  Sale  of  Property  Not  Belonging  to  Defendant,  1683 

a.  In  General,  1683 

b.  Sufficiency  of  Claim,  1684 

c.  Sale  While  Claim  Pending,  1684 

d.  Effect  of  Finding  on  Trial  of  Right  of  Property,  1684 

e.  Effect  of  Appeal  From  Judgment  on  Trial  of  Right  of  Prop- 

erty, 1685 

f.  Abandonment  of  Claim,  1685 

g.  Confusion  of  Goods,  1685 

h.  Property  in  Possession  of  Fraudulent  Grantee,  1685 

i.  Sale  of  Subtenant's  Crops  For  Rent,  1685 

j.  Process  Against  Specific  Property  Sold,  1685 

k.  Effect  of  Taking  Bond  From  Plaintiff  in  Process,  1686 

1.  Estoppel  of  Owner  or  Claimant,  1686 
m.  Necessity  For  Demand,  1686 

12.  Sale  of  Common  Property  Under  Process  A  gainst  Cotenant,  1686 

13.  Sale  of  Exempt  Property,  1687 

a.  In  General,  1687 

b.  Sale  Under  Specific  Lien,  1688 

c.  Effect  of  Disclaimer  of  Title,  1688 

d.  Purchase  by  Debtor,  1688 

14.  Sale  of  Mortgaged  or  Encumbered  Property,  1688 

15.  Sale  of  Property  on  Demised  Premises,  1689 

16.  Sale  of  Property  in  Custody  of  Laic,  1689 

17.  Sale  Without  Levy,  1689 

18.  Sale  Without  Appraisement,  1689 

19.  Sale  Without  Proper  Notice,  1689 

20.  Improprieties  in  Conduct  of  Sale,  1690 

a.  In  General,  1690 

b.  PvemMure  Sale,  1690 

c.  Sale  After  Time  Prescnbed  by  Law,  1690 

d.  Sale  at  Improper  Place,  1690 
0.  Sale  in  Improper  Order,  1(591 
f.  Purchase  by  Officer,  1691 

21.  Improprieties  in  Connection  With  Delivery  of  Property,  1691 
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22.  Sale  at  Inadequate  Price,  1691 

23.  Failure  to  Deliver  Property  Sold,  1691 

24.  Refusal  to  Execute  Deed,  1692 

25.  Conveyance  or  Delivery  of  Property  Without  Payment  of  Price,  1692 

26.  Failure  to  Enforce  Payment  of  Bid,  1692 

27.  Removal  of  Goods  From  Premises  Ordered  Sold,  1692 

28.  Liability  For  Costs  of  Advertising  Sale,  1692 

29.  Excessive  Sale,  1693 

30.  Second  Sale  of  Property  Already  Sold,  1693 

31.  Damage  Done  by  Purchaser,  1693 

32.  Failure  to  Sell,  1693 

a.  In  General,  1693 

b.  Property  Not  Subject  to  Writ,  1694 

(i)  In  General,  1694 

(ii)  Property  Not  Belonging  to  Defendant,  1694 
(in)  Property  Claimed  as  Exempt,  1695 

c.  Property  Subject  to  Prior  Liens  or  Claims,  1695 

d.  Property  Seized  by  Predecessor,  1695 

e.  Bankruptcy  of  Debtor,  1695 

f.  Injunction  Against  Sale,  1695 

g.  Interruption  of  Proceedings  by  Act  of  Plaintiff,  1696 

h.  Impossibility  of  Selling,  1696 

i.  What  Constitutes  Failure  to  Sell,  1696 

33.  Delay  in  Selling,  1696 

a.  In  General,  1696 

b.  Property  Claimed  as  Exempt,  1697 

c.  Delay  Pending  Proceedings,  to  Open  Judgment,  1697 

d.  Delay  at  Instance  of  Judgment  Creditor,  1697 

34.  Liability  as  W arrantor  of  Title,  1697 

35.  Liability  as  Trespasser  Ab  Initio,  1697 

36.  Extent  of  Liability,  1698 

a.  Wrongfid  Sale  in  General,  1698 

b.  Sale  Without  Proper  Notice,  1698 

c.  Sale  at  Inadequate  Price,  1698 

d.  Improprieties  in  Conduct  of  Sale,  1698 

e.  Failure  to  Sell,  1699 

f.  Defective  Sale,  1699 
H.  Liabilities   Arising   Out  of  Collection,   Custody ^  or  Disposition  of 

Money,  1699 

1.  General  Rule  of  Liability,  1699 

2.  Failure  to  Collect,  1700 

3.  Delay  in  Collecting,  1700 

4.  Acceptance  of  Payment  Otherwise  Than  in  Cash,  1700 

5.  Acceptance  of  Depreciated  Currency,  1700 

6.  Liability  For  Deferred  Payments  on  Credit  Sale,  1701 

7.  Liability  to  State  For  Money  Received  as  Bail,  1701 

8.  Liability  For  Money  Left  With  Third  Person,  1701 

9.  Agreements  as  to  Application  of  Money,  1701 

10.  Loan  of  Money,  1701 

11.  Payment  Into  Court,  1701 

12.  Payment  to  Agent,  1702 

13.  Payment  to  Attorney,  1702 

14.  Payment  to  Wrong  Person,  1702 

15.  Repayment  of  Money  to  Defendant  on  Supersedeas  of  Writ,  1703 

16.  Distribution  of  Proceeds  of  Sale,  1703 

17.  Failure  or  Refusal  to  Pay  Over  Money,  1706 

a.  Liability  in  General,  1706 
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b.  Proceeds  of  Property  Sold  Under  Mesne  Process,  1707 

c.  Extent  of  Liability,  1707 

d.  Particular  Matters  Affecting  Liability,  1707 

(i)  In  General,  1707 
(ii)  Claim  by  Third  Person,  1707 
(ill)  Notification  Not  to  Pay  Over  Money,  1708 
(iv)  Right  of  or  Payment  to  Another  Person,  1708 
(v)  Recovery  Against  Officer  For  Selling  Property,  1708 
(vi)  Attachment  or  Garnishment  of  Money,  1709 
(vii)  Receipt  of  Depreciated  Currency  by  Officer,  1709 
(viii)  Receipt  of  Money  After  Return- Day  of  Writ,  1709 
(ix)  Recovery  of  Judgment  Against  Deputy,  1709 
(x)  Refusal  to  Receive  Money,  1709 
(xi)  Propriety  of  Sale  of  Property,  1709 

18.  Delay  in  Paying  Over  Money,  1709 

19.  Loss  of  Money  Sent  Through  Mail,  1710 

20.  Interest,  1710 

21.  Necessity  For  Demand,  1710 

22.  Necessity  For  Order  of  Court  as  to  Payment,  1711 

23.  Effect  of  Reversal  of  Judgment,  1711 

Liabilities  Arising  Out  of  Taking  of  Bond  or  Security,  1711 

1.  Acceptance  of  Bond  Insufficient  in  Form,  1711 

2.  Acceptance  of  Bond  Not  Conforming  to  Statute,  1712 

3.  Acceptance  of  Bond  in  Insufficient  Amount,  1712 

4.  Acceptance  of  Bond  With  Improper  Condition,  1712 

5.  Acceptance  of  Bond  With  Insufficient  Sureties,  1712 

a.  In  General,  1712 

b.  Liability  as  Guarantor  of  Sufficiency,  1713 

c.  Insolvency  or  Insufficiency  Occurring  After  Acceptance 

Bond,  1714 

d.  Extent  of  Liability,  1714 

6.  Acceptance  of  Bond  With  Insufficient  Number  of  Sureties,  1714 

7.  Acceptance  of  Bond  Without  Sureties,  1714 

8.  Acceptance  of  Bond  With  Forged  Signature,  1714 

9.  Failure  to  Take  Bond,  1714 

10.  Refusal  to  Deliver  Bond,  1715 

11.  Failure  to  Return  Bond,  1715 

12.  Liability  of  Officer  as  Bail,  1715 

13.  To  Whom  Officer  Liable,  1717 

14.  Necessity  For  First  Proceeding  Against  Bail,  1717 

15.  Necessity  For  Body  Execution  Against  Defendant,  1717 

16.  Necessity  For  Demand  on  Officer,  1717 

17.  Sufficiency  of  Adjudication  as  to  Validity  of  Bond,  1717 

18.  Particular  Matters  Affecting  Liability,  1717 

a.  Obligation  to  Take  Security,  1717 

b.  Accrual  of  Liability  on  Bond,  1717 

c.  Regularity  of  Judgment  or  Process,  1718 

d.  Sufficiency  of  Judgment  to  Charge  Sureties,  1718 

e.  Irregularities  in  Bond,  1718 

f.  Sufficiency  of  Recourse  on  Bond,  1718 

g.  Attempt  to  Enforce  Bond,  1718 

h.  Release  of  Surety,  1719 

i.  Agreement  Releasing  Sheriff  From  Liability,  1719 
j.  Waiver  of  Right  to  Object,  1719 

k.  Lack  of  Injury  to  Complainant,  1719 
1.  Insolvency  of  Debtor,  1719 

19.  Extent  of  Liability,  1719 
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J.  Liabilities  Arising  Out  of  Duty  to  Return  Process,  1720 

1.  Failure  to  Make  Return,  1720 

a.  In  General,  1720 

b.  Necessity  For  Damage,  1721 

c.  Right  to  Excuse  Default,  1722 

d.  Particular  Matters  Affecting  Liability,  1722 

(i)  Validity  of  Process  or  Judgment,  1722 
(ii)  Ownership  of  Property,  1722 
(ill)   Uncollectability  of  Debt,  1722 
(iv)  Insolvency  of  Defendant,  1723 
(v)  Levy  on  Plaintiff  ^s  Interest  in  Judgment,  1723 
(vi)  Payment  to  Plaintiff  of  A  mount  Due,  1723 
(vii)  Collectability  of  Debt,  172-1 
(viii)  Compromise  of  Action,  1724 
(ix)   Unsuccessful  Effort  to  Make  Return,  1724 
(x)  Offer  to  Deliver  Writ  to  Proper  Officer,  1724 
(xi)    Undertaking  of  Plaintiff  to  Return  Writ,  1724 
(xii)  Indorsement  of  Return  on  Writ,  1724 
(xiii)  Renewal  of  Writ,  1724 
-    (xiv)  Issuance  of  Second  Writ,  1725 
(xv)  Press  of  Business,  1725 
(xvi)  Illness  of  Employee,  1725 
(xvii)  Indulgence  to  Officer,  1725 
(xviii)  Mistake  as  to  Time  For  Return,  1725 
(xix)  Loss  of  Writ,  1725 
(xx)  Abolition  of  Writ,  1725 
(xxi)  Agency  of  Officer  For  Plaintiff,  1725 
(xxii)  Agreement  to  Postpone  Sale,  1725 

(xxiii)  Process  Against  Sheriff,  1726 

(xxiv)  Property  Not  Subject  to  Writ,  1726 

(xxv)  Attachment  or  Replevin  Against  Plaintiff  in  Execu- 
tion, 1726 

(xxvi)  Appeal  or  Writ  of  Error,  1726 
(xxvii)  Injunction  or  Restraining  Order,  1726 
(xxviii)  Return  Made  After  Commencement  of  Action,  1726 
(xxix)  Failure  of  Plaintiff  to  Enforce  Personal  Judgment  iri 

Foreclosure  Suit,  1726 
(xxx)  Waiver  of  Default,  1726 
(xxxi)  Termination  of  Incumbency,  1726 
(xxxii)  Process  Not  Regularly  Delivered  to  Officer,  1727 

e.  Extent  of  Liability,  1727 

2.  Non- Entry  of  Return,  1728 

3.  Insufficient  or  Defective  Return,  1728 

a.  In  General,  1728 

b.  Particular  Matters  Affecting  Liability,  1728 

(i)  Substitution  of  Officers,  1728 
(ii)  Acceptance  of  Return,  1728 
(ill)  Issuance  of  Alias  Writ,  1728 
(iv)  Acceptance  of  Part  of  Debt,  1728 

4.  False  Return,  1728 

a.  In  General,  1728 

b.  What  Constitutes  False  Return,  1729 

c.  To  Whom  Officer  Liable,  1730 

d.  Necessity  For  Fraudulent  Intent,  1730 

e.  Necessity  For  Damage,  1730 

f.  Particular  Matters  Affecting  Liability,  1731 

(i)  Validity  of  Process  or  Judgment,  1731 
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(ii)  Propriety  of  Judgment  Rendered  on  False  Return  of 

Summons,  1731 
(ill)  Reversal  of  Judgment,  1731 

(iv)  Judicial    Determination    in    Accordance    With  Re- 

turn, 1731 
(v)  Title  to  Propertij,  1731 
(vi)  Prior  Liens  on  Property,  1732 
(vii)  Property  Not  Salable  Under  Writ,  1732 
(viii)  Bankruptcy  or  Insolvency  of  Debtor,  1732 
(ix)  Transactions  Subsequent  to  Return,  1732 
(x)  Arrangements  Between  Parties,  1733 
(xi)  Order  For  Publication  of  Summons,  1733 
(xii)  Omission  to  Demand  Bail- Bond,  1733 

(xiii)  Failure  of  Bail  to  Surrender  Principal,  1733 

(xiv)  Simultaneous  Executions,  1733 
(xv)  Improper  Direction  of  Writ,  1733 

(xvi)  Receipt  of  Amount  Returned,  1733 
(xvii)  False  Representations  of  Creditor,  1733 
g.  Extent  of  Liability,  1733 
K.  Other  Liabilities,  1734 

1.  Assault,  1734 

2.  Injury  to  Convict,17S4: 

3.  Ill- Treatment  of  Prisoner,  1734 

4.  Wrongful  Arrest,  1734 

5.  False  Imprisonment,  1735 

6.  Seizure  and  Detention  of  Property  on  Making  Arrest  For  Lar- 

ceny, 1735 

7.  Escape,  1735 

a.  In  General,  1735 

b.  Matters  Affecting  Liability,  1736 

(i)  Validity  and  Regularity  of  Process,  1736 
(ii)  Poverty  or  Insolvency  of  Debtor,  1736 
(ill)  Relinquishment  of  Security,  1736 
(iv)  Privilege  From  Arrest,  1736 

(v)  Waiver  of  Right  of  Action,  1736 

c.  Extent  of  Liability,  1737 

8.  Injury  by  Mobs  or  Rioters,  1737 

9.  Furnishing  Erroneous  Information,  1737 
10.  Neglect  to  Record  Assignment,  1737 

L.  Protection  Afforded  by  Process,  Judgment,  or  Order  of  Court,  1737 

1.  Rule  of  Protection,  1737 

a.  In  General,  1737 

b.  Protection  of  Deputies,  1738 

c.  Protection  of  Coroner  Acting  as  Sheriff,  1739 

d.  Protection  of  Persons  Assisting  Officer,  1739 

2.  Jurisdiction  of  Court,  1740 

a.  In  General,  1740 

b.  When  Affirmative  Showing  of  Jurisdiction  Necessary,  1742 

3.  Regularity  of  Proceedings,  1742 

4.  Validity  of  Judgment  or  Order,  1743 

a.  In  General,  1743 

b.  Judgment  Rendered  or  Order  Made  Under  Unconstitutional 

Law,  1743 

5.  Validity  of  Process,  1744 

a.  In  General,  1744 

b.  Obeying  Improper  Mandate  of  Writ,  1746 

6.  Necessity  For  Entry  of  Order  of  Judgment,  1746 
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7.  Necessity  For  Showing  of  Authority  to  Execute  Process,  1746 

8.  Necessity  For  Return  of  Process,  1746 

9.  Showing  Necessary  Where  Property  Claimed  by  Third  Person,  1747 

10.  Protection  Personal  to  Officer,  1750 

11.  Second  Levy,  1750 

12.  Levy  After  Payment  of  Debt,  1750 

13.  Levy  After  Return  or  Return-Day,  1750 

14.  Actions  After  Expiration  of  Writ,  1750 

15.  Effect  of  Supersedeas,  1750 

16.  Declarations  of  Officer,  1751 

17.  Process  Against  Two  or  More  Parties,  1751 

18.  Process  Issued  at  Instance  of  Sheriff,  1751 

19.  Subsequent  Actions  of  Court  or  Party,  1751 

20.  Ultimate  Success  of  Party  at  Whose  Instance  Process  Issued,  1752 

21.  Forfeiture  of  Protection,  1752 

SL.  In  General,  1752 

b.  Effect  of  Taking  Indemnity,  1752 

c.  Personal  Knowledge  of  Officer,  1752 

d.  Wrongful  Acts  of  Officer,  1753 

22.  Particular  Process,  Judgments,  or  Orders,  1754 

VI.  INDEMNITY  TO  OFFICER,  1757 

A.  Right  to  Require  Indemnity,  1757 

1.  In  General,  1757 

2.  Where  Attachment  Bond  Provided  For,  1759 

3.  Determination  by  Sheriff's  Jury,  1759 

4.  Indemnity  For  Expenses  of  Suit,  1760 

5.  Indemnity  on  Allowing  Claim  of  Exemption,  1760 

B.  Necessity  of  Demand,  1760 

C.  Time  For  Demanding  Indemnity,  1760 

D.  By  Whom  Indemnity  to  Be  Given,  1760 

1.  In  General,  1760 

2.  Sureties,  1760 

E.  Amount  of  Indemnity,  1761 

F.  Form  and  Requisites  of  Indemnity,  1761 

1.  In  General,  1761 

2.  Necessity  For  Writing,  1761 

3.  Consideration,  1761 

4.  Seal,  1762 

5.  Single  Indemnity  on  Several  Writs,  1762 

G.  Validity  of  Indemnity,  1762 

1.  In  General,  1762 

2.  Indemnity  From  Judgment  Debtor  Against  Liability  For  Failure 

to  Levy,  1763 

H.  Objections  to  Indemnity,  1763 

I.  Implied  Promise  of  Indemnity,  1763 
J.  Promise  to  Furnish  Indemnity,  1764 
K.  When  Indemnity  Takes  Effect,  1764 
L.  Effect  of  Indemnity,  1764 

1.  As  Protection  For  Sheriff  and  Sureties,  1764 

2.  As  Protection  For  Claimant,  1765 

3.  As  Substitute  For  Liability  of  Sheriff,  1765 

M.  Duty  of  Sheriff  to  Proceed  on  Receiving  Indemnity,  1766 

1.  In  General,  1766 

2.  Where  Indemnity  Defective,  1767 
N.  Effect  of  Refusal  of  Indemnity,  1767 

1.  In  General,  1767 
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2.  Refusal  by  One  of  Several  Creditors ,  1768 
O.  Liabilities  of  Indemnitors,  1768 

1.  In  General,  1768 

2.  Acts  Done  Before  Execution  of  Bond,  1770 

3.  Extent  of  Liability,  1771 

4.  When  Liability  Accrues,  1773 

5.  Conclusiveness  on  Indemnitors  of  Judgment  Against  Sheriff,  1774 

6.  Estoppel  to  Deny  Ownership  of  Property,  1775 

7.  Liability  as  Affected  by  Disposition  of  Proceeds  of  Property,  1775 

8.  Release  or  Discharge  of  Indemnity  or  Liability  Thereon,  1775 
P.  Summary  Remedies  of  Officers  Against  Indemnitors,  1777 

Q.  Actions  by  Officers  Against  Indemnitors,  1778 

1.  Right  of  Action,  1778 

a.  In  General,  1778 

b.  Actions  by  Deputies,  1779 

c.  Actions  by  Sureties  of  Officer,  1779 

2.  Nature  of  Actions,  1779 

3.  Defenses,  1779 

4.  Limitations,  1780 

5.  Parties  —  Joinder  of  Actions,  1780 

6.  Pleading,  1780 

7.  Issuance,  Proof,  and  Variance,  1781 

8.  Evidence,  1781 

9.  Trial,  1782 

10.  Judgment,  1782 

11.  Review,  1782 

12.  Costs,  1783 

VII.  ACTIONS  AGAINST  OFFICERS  OR  INDEMNITORS,  1783 

A.  Right  of  Action,  1783 

1.  In  General,  1783 

2.  Injury  to  Complainant  as  Natural  Consequence  of  Default,  1785 

3.  Matters  Affecting  Right  of  Action  Against  Sheriff,  1786 

a.  In  General,  1786 

b.  Obligation  of  Officer  to  Complaining  Party,  1787 

c.  Effect  of  Availability  of  Suminary  Remedy,  1787 

d.  Effect  of  Availability  of  Remedy  on  Bo7id,  1787 

4.  Matters  Affecting  Right  of  Action  Against  Indemnitors,  1787 

5.  Right  of  Action  Against  Deputies,  1788 

6.  Persons  Entitled  to  Bring  Action,  1788 

B.  Nature  and  Form  of  Remedy,  1789 

1.  In  General,  1789 

2.  Particular  Forms  of  Action,  1789 

a.  Assumpsit,  1789 

b.  Book-Account,  1790 

c.  Case,  1790 

d.  Debt,  1791 

e.  Detinue,  1791 

f.  Replevin,  1791 

g.  Trespass,  1791 

h.  Trover  and  Conversion,  1792 

3.  Changing  Form  of  Action  by  Amendment,  1794 

4.  Waiver  of  Objection  as  to  Form,  1794 

5.  Joinder  and  Splitting  of  Actions,  1794 

C.  Conditions  Precedent,  1794 

1.  Security  For  Costs,  1794 

[93] 
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2.  Return  of  Indemnity  Bond,  1794 

3.  Notice  of  Action,  1794 

4.  Demanding  Copy  of  Warrant,  1794 

D.  Defenses,  1795 

E.  Jurisdiction  and  Venue,  1795 

F.  Time  to  Sue  and  Limitations,  1796 

1.  Time  When  Action  May  Be  Commenced  —  Premature  Actions,  1796 

2.  Time  Within  Which  Action  Must  Be  Commenced  —  Limita- 

tions, 1797 

a.  In  General,  1797 

b.  When  Cause  of  Action  Accrues,  1798 

(i)  Defaults  in  Respect  to  Execution  of  Process,  1798 
(ii)  Wrongful  Levy  or  Other  Taking  of  Property,  1798 
(ill)  Defaults  in  Respect  to  Custody  of  Property,  1799 
(iv)  Wrongful  Sale  of  Property,  1799 
(v)  Failure  to  Execute  Deed,  1799 
(vi)  Wrongful  or  Erroneous  Receipt  of  Money,  1799 
(vii)  Failure  to  Pay  Over  Money,  1799 
(viii)  Defaults  in  Respect  to  Taking  Bond  or  Security,  1800 
(ix)  Failure  to  Return  Process,  1800 
(x)  False  or  Insufficient  Return,  1800 
(xi)  Actions  by  Sheriffs  Against  Deputies,  1801 
(xii)  Actions  by  Deputies  Against  Sheriffs,  1801 

c.  Effect  of  Acknowledgment  of  Liability,  1801 

d.  Effect  of  Reelection  of  Sheriff,  1801 

G.  Parties,  1801 

1.  Plaintiffs,  1801 

a.  In  General,  1801 

b.  Joinder,  1802 

2.  Defendants,  1802 

a.  In  General,  1802 

b.  Joinder  and  Bringing  in  of  Parties,  1803 

(i)  In  General,  1803 
(ii)  Indemnitors,  1803 

c.  Substitution  of  Parties,  1803 

(i)  In  General,  1803 

(ii)  Indemnitors,  1804 

(ill)  Successors  in  Office,  1806 

H.  Process,  1806 
I.  Pleuding,  1806 

1.  In  General,  1806 

2.  Petition,  Declaration,  or  Complaint,  1807 

a.  In  General,  1807 

b.  Allegations  as  to  Particular  Defaults  or  Misfeasances,  1807 

(i)  Failure  to  Execute  Process,  1807 
(ii)  Improprieties  in  Execution  of  Process,  1808 
(ill)  Wrongful  Levy  or  Seizure,  1808 

(a)  In  General,  1808 

(b)  Seizure  of  Property    Under  Process  Against 

Another,  1809 

(c)  Levy  on  Exempt  Property,  1809 

(d)  Levy  on  Mortgaged  Property,  1810 

(e)  Levy  After  Appeal,  1811 

(f)  Levy  on  Surety's  Property  Before  Exhausting 

That  of  Principal,  1811 
(iv)  Removal  and  Sale  of  Goods  on  Demised  Premises,  1811 
(v)  Refusal  to  Permit  Replevin  of  Attached  Property,  1811 
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(vi)  Loss  of  Property,  1811 
(vii)  Release  of  Property  Levied  on,  1811 
(viii)  Conversion  of  Property  Levied  on,  1811 

(ix)  Failure  to  Apply  Attached  Property  on  Execution,  1811 
(x)  Sale  of  Exempt  Property,  1812 

(xi)  Sale  Without  Proper  Notice,  1812 
(xii)  Sale  at  Inadequate  Price,  1812 

(xiii)  Failure  to  Sell  Property  Levied  on,  1812 

(xiv)  Failure  to  Execute  Deed,  1812 
(xv)  Failure  to  Collect  Money,  1812 

(xvi)  Failure  to  Pay  Over  Money,  1812 

(xvii)  Improper  Application  of  Money,  1813 

(xviii)  Acceptance  of  Defective  or  Insufficient  Security,  1814 
(xix)  Neglect  to  Return  Bail-Bond,  1814 

(xx)  Failure  to  Return  Process,  1814 
(xxi)  False  Return,  1815 
(xxii)  Escape,  1815 

(xxiii)  Failure   to    Turn   Over   Prisoner    to    Successor  in 
Office,  1816 

3.  Plea  or  Answer,  1816 

a.  Justification  Under  Office,  1816 

b.  Justification  Under  Process,  1816 

c.  Limitations,  1817 

d.  Pleas  to  Charges  of  Particular  Defaults  or  Misfeasances,  1817 

(i)  Failure  to  Execute  Process,  1817 
(ii)  Wrongful  Levy  or  Seizure,  1817 

(a)  In  General,  1817 

(b)  Seizure  of  Property    Under  Process  Against 

Another,  1818 

(c)  Levy  on  Exempt  Property,  1818 

(ill)  Removal  and  Sale  of  Goods  on  Demised  Premises,  1818 

(iv)  Loss  of  Property,  1818 

(v)  Failure  to  Have  Attached  Property  Forthcoming  to 

Satisfy  Execution,  1819 
(vi)  Sale  of  Property  Not  Belonging  to  Debtor,  1819 
(vii)  Sale  at  Inadequate  Price,  1819 
(viii)  Failure  to  Pay  Over  Money,  1819 
(ix)  False  Return,  1819 

(x)  Escape,  1820 

e.  Opening  Default,  1820 

4.  Replication  or  Reply,  1820 

5.  Rejoinder,  1821 

6.  Demurrer,  1821 

7.  Amendments,  1821 

8.  Waiver  and  Cure  of  Objections  and  Defects,  1822 
J.  Issues,  Proof,  and  Variance,  1823 

K.  Evidence,  1827 

1.  Presumptions,  1827 

2.  Burden  of  Proof ,  1829 

a.  In  General,  1829 

b.  In  Actions  For  Partindar  Defaults  or  Misfeasances,  1829 

(i)  Failure  to  Levy  or  Execute  Process,  1829 

(ii)  Wrongful  Levy  or  Seizure,  1830 

(a)  In  General,  1830 

(b)  Seizure  of  Property    Under   Process  Against 

Another,  1830 

(c)  Levy  on  Exempt  Property,  1831 


1476    [35Cye.]       SHERIFFS  AND  CONSTABLES 


(ill)  Failure    to    Indorse    Day    of   Receipt    on  Execu- 
tion, 1831 
(iv)  Loss  of  Property,  1831 

(v)  Release  of  Property  Levied  on,  1831 

(vi)  Wrongful  Sale  of  Property,  1831 

(vii)  Delay  in  Selling  Property  Levied  on,  1831 
(viii)  Failure  to  Pay  Over  Money,  1831 

(ix)  Wrongful  Distribution  of  Proceeds  of  Sale,  1831 
(x)  Failure  to  Take  Bond,  1831 
(xi)  Failure  to  Return  Process,  1832 
(xii)  Failure  to  Return  Order  of  Sale,  1832 

(xiii)  False  Return,  1832 

(xiv)  Personal  Injury  Inflicted  by  Deputy,  1832 
(xv)  Wrongful  Arrest,  1832 

(xvi)  Escape,  1832 

3.  Admissibility  of  Evidence,  1832 

a.  In  General,  1832 

b.  Documentary  Evidence,  1836 

(i)  In  General,  1836 

(ii)  Judicial  Records  and  Proceedings,  1837 
(ill)  Process  and  Return,  1838 

(a)  In  General,  1838 

(b)  Copies,  1839 

c.  Evidence  in  Actions  For  Particular  Defaults  or  Misfeas- 

ances, 1839 
(i)  Failure  to  Execute  Process,  1839 

(ii)  Seizure  of  Property  Under  Process  Against  Another,  1840 
(ill)  Levy  on  Exempt  Property,  1841 
(iv)  Releasing  Property  Levied  on,  1841 

(v)  Wrongful  Sale,  1841 

(vi)  Failure  to  Sell  Property  Levied  on,  1841 
(vii)  Taking  Insufficient  Security,  1841 

(viii)  False  Return,  1841 
(ix)  Escape,  1842 

4.  Weight  and  Sufficiency  of  Evidence,  1842 

a.  In  General,  1842 

b.  Conclusiveness  of  Officer's  Return,  1844 
L.  Trial,  1844 

1.  Questions  Proper  For  Determination,  1844 

2.  Order  of  Proof,  1845 

3.  Questions  For  Court  and  Jury,  1845 

4.  Instructions,  1847 

5.  Dismissal,  Nonsuit,  or  Direction  of  Verdict,  1850 

6.  Verdict  and  Findings,  1850 

7.  Continuances,  1852 
M.  References,  1852 
N.  New  Trial,  1852 
O.  Judgment,  1852 

1.  In  General,  1852 

2.  Enforcement,  1853 

3.  Equitable  Relief,  1853 
P.  Damages,  1853 

1.  /n  General,  1853  . 

2.  Special  Damages,  1854 

3.  Mitigation  of  Damages,  1854 

4.  Nominal  Damages,  1855 

5.  Punitive  or  Exemplary  Damages,  1856 
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a.  hi  General,  1856 

b.  For  Act  or  Default  of  Deputy,  1856 
6.  Interest,  1856 

Q.  Review,  1857 
R.  Costs,  1858 

VIII.  SUMMARY  PROCEEDINGS  AGAINST  OFFICERS,  1858 

A.  In  General,  1858 

B.  Proceedings  Against  Deputies,  1860 

C.  Right  to  Proceed  Summarily,  1860 

D.  Defaults  For  Which  Summary  Remedies  Available,  1861 

1.  General  Rules,  1861 

2.  Defaults  of  Deputies,  1861 

3.  Particular  Defaults,  1861 

E.  Considerations  Affecting  Availability  of  Summary  Remedies,  1864 

1.  Doubt  as  to  Duty  or  Liability,  1864 

2.  Acquiescence  of  Party,  1864 

3.  Injury  to  Complaining  Party,  1864 

4.  Reasonable  Cause  For  Not  Proceeding,  1865 

F.  Methods  of  Proceeding,  1865 

1.  Rule  or  Order,  1865 

a.  In  General,  1865 

b.  Service  of  Rule  or  Order,  1867 

c.  Setting  Aside  Rule  or  Order,  1867 

2.  Contempt  Proceedings,  1867 

a.  General,  1867 

b.  Purging  Contempt,  1868 

3.  Motion  or  Suggestion,  1869 

4.  Judgment  Nisi,  1869 

5.  >SaVe  Facias,  1870 

G.  Necessity  For  Demand,  1870 

H.  Defenses,  1870 

I.  Jurisdiction,  1870 

J.  Ttme  For  Instituting  Proceedings,  1871 
K.  Notice  or  Process,  1872 

1.  Necessity,  1872 

2.  Contents  and  Sufficiency,  1873 
L.  Parties,  1874 

M.  Pleading,  1875 

N.  Issues,  1877 

O.  Variance,  1877 

P.  Evidence,  1877 

Q.  Tna?  or  Hearing,  1879 

R.  Judgment,  1880 

S.  Damages,  1881 

T.  Review,  1881 

U.  Cos^s,  1882 

IX.  Amercement,  Fines,  and  Penalties,  1882 

A.  /n  General,  1882 

B.  Construction  of  Statutes,  1882 

C.  Necessity  For  Compliance  With  Statutes,  1884 

D.  Defaults  For  Which  Amercement  Proper,  1884 

1.  General,  1884 

2,  Default  of  Deputy,  1887 

E.  Necessity  and  Sufficiency  of  Demand,  1887 

F.  Discretion  of  Court,  1887 
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-  G.  A  mercement  of  Deputies,  1887 
H.  Amount  of  Penalty  or  Amercement,  1887 

1.  In  General,  1887 

2.  Statutes  Fixing  Amount,  1888 

3.  Liability  Based  Upon  Value  of  Property,  1888 

4.  Liability  Based  Upon  Amount  Collected,  1888 

5.  Liability  For  Amount  of  Debt,  1888 

6.  Liability  For  Loss  Sustained,  1888 

7.  Penal  Interest,  1888 

8.  Discretionary  Fine,  1889 

•  I.  Particular  Matters  Affecting  Liability,  1889 

1.  Duty  to  Act,  1889 

2.  Validity  and  Regularity  of  Judgment  and  Process,  1889 

3.  Non-Collection  of  Money,  1890 

4.  Uncollectability  of  Debt,  1890 

5.  Payment  of  Debt,  1890 

6.  Conflicting  Claims  to  Money  Collected,  1891 

7.  Injunction  Against  Payment,  1891 

8.  Notice  of  Motion  Not  to  Pay  Over  Money,  1891 

9.  Attachment  of  Money,  1891 

10.  Claim  of  Third  Persons  to  Property,  1891 

11.  Absence  of  Injury,  1891 

12.  Innocent  Mistake,  1892 

13.  Validity  of  Sale,  1892 

14.  Purchase  of  Property  by  Judgment  Debtor,  1892 

15.  Issuance  of  Second  Writ,  1892 

16.  Return  of  Collection  of  Money,  1893 

17.  Repeal  of  Statute,  1893 

18.  Illness  of  Officer,  1893 

19.  Termination  of  Incumbency,  1893 

20.  Notice  of  Rights  of  Complaining  Party,  1893 

21.  Interference  of  Complaining  Party,  1893 

22.  Consent  of  Complaining  Party,  1893 

23.  Failure  to  Give  Indemnity,  1894 

24.  Failure  of  Claimant  to  Notify  Officer  of  Facts,  1894 

25.  Agreements  Between  Parties,  1894 

26.  Ratification  of  Acts,  1894 

27.  Reversal  of  Judgment  Establishing  Delinguency,  1894 

28.  Necessity  For  Conversion  of  Property,  1894 

29.  Terms  of  Sale  of  Property,  1894 

30.  Residence  of  Debtor,  1894 

31.  Mailing  Return,  1895 

32.  Fraud  in  Claim  of  Exemption,  1895 
J.  Proceedings,  1895 

1.  In  General,  1895 

2.  Who  May  Proceed  For  Amercement,  1895 

3.  Effect  of  Pendency  of  Other  Proceedings,  1895 

4.  Jurisdiction  and  Venue,  1895 

5.  Time  For  Proceeding  —  Limitations,  1896 

6.  Notice  of  Process,  1896 

7.  Parties,  1897 

8.  Pleading,  1897 

9.  Issues,  Proof,  and  Variance,  1898 

10.  Evidence,  1898 

11.  Trial  or  Hearing,  1899 

12.  Judgment  or  Order  of  Amercement,  1899 

13.  Review,  1899 
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LIABILITIES  ON  OFFICIAL  BONDS,  1899 

A.  What  Bonds  Are  Official,  1899 

B.  Persons  Protected  by  Bond,  1899 

C.  General  Rules  in  Relation  to  Liability.  1900 

1.  Liability  Limited  by  Terms  of  Bond,  1900 

2.  Liability  as  Between  Sureties  07i  Different  Bonds,  1901 

a.  Where  Officer  Serves  Successive  Terms,  1901 

(i)  In  General,  1901 

(ii)  Deputy  Serving  Through  Successive  Terms  of  Same 
Sheriff,  1901 

b.  Where  Officer  Gives  Successive  Bonds,  1901 

c.  Liability  as  Between  General  and  Special  Bond,  1902 

3.  Liability  on  Voluntary  Bond  Given  in  Addition  to  Bond  Required 

by  Law,  1903 

4.  Defaults  Prior  to  Execution  or  Approval  of  Bond,  1903 

5.  Duties  Imposed  After  Execution  of  Bond,  1903 

6.  Unofficial  Acts,  1903 

7.  Acts  of  Constable  Outside  of  Precinct  or  District,  1905 

8.  Acts  of  Deputies,  1906 

9.  Existence  of  Office,  1906 

10.  Validity  of  Election  or  Appointment  of  Officer,  1906 

11.  Failure  of  Officer  to  Take  Oath  of  Office,  1906 

12.  Irregularities  or  Informalities  in  Bond,  1907 

a.  In  General,  1907 

b.  Excessive  Penalty,  1907 

c.  Lack  of  Approval,  1907 

d.  Lack  of  Filing  or  Recording,  1908 

e.  Validating  Acts,  1908 

13.  Acts  or  Instructions  of  Complaining  Party,  1908 

14.  Duration  of  Liability,  1909 

a.  In  General,  1909 

b.  Effect  of  Termination  of  Incumbency,  1909 

c.  Holding  Over  by  Sheriff,  1910 

d.  Legislative  Extension  of  Term,  1911 

e.  Failure  to  Renew  Bond,  1911 

f.  Death  of  Officer,  1911 

15.  Extent  of  Liability,  1911 

a.  In  General,  1911 

b.  Penal  Sum  as  Limit  of  Liability,  1912 

16.  Liability  For  Penalty  or  Amercement,  1912 

17.  Release  or  Discharge  of  Sureties,  1913 

a.  In  General,  1913 

b.  Release  or  Discharge  by  Court,  1914 

c.  Cancellation  of  Bond  by  Governor,  1914 

d.  Legislative  Release,  1914 

e.  Discharge  by  Giving  New  Bond,  1914 

f.  Giving  Additional  Bond  Not  Required  by  Statute,  1914 

g.  Forfeiture  of  Office,  1915 

h.  Change  in  Law,  1915 

i.  Release  From  Liability  For  Particular  Defaults,  1915 

18.  Withdrawal  of  Sureties,  1915 

19.  Estoppel  of  Sureties  to  Deny  Official  Character  of  Principal,  1916 

20.  Lien  Arising  From  Bond,  1916 

21.  Effect  of  Action  Against  Sheriff,  1917 
p.  Liability  as  to  Particular  Matters,  1917 

1.  General  Rule,  1917 

Defaults  in  Respect  to  Execution  of  Process,  1918 
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a.  Failure  to  Serve  or  Execute  Process,  1918 

b.  Delay  in  Executing  Process,  1918 

c.  Improperly  Staying  Execution,  1918 

d.  Giving  Preference  to  Junior  Writ,  1918 

e.  Insufficient  Levy,  1918 

f.  Particular  Matters  Affecting  Liability,  1919 

(i)  Validity  of  Process,  1919 

(ii)  Existence  or  Validity  of  Judgment  on  Which  Process 

Based,  1919 
(ill)  Authority  to  Execute  Process,  1919 
(iv)  Duty  to  Execute  Process,  1919 
(v)  Liability  of  Property  to  Seizure,  1919 

(a)  In  General,  1919 

(b)  Exemption  of  Property,  1919 

(c)  Ownership  of  Property,  1919 

(vi)  Prior  Liens  on  Property,  1920 

(vii)  Prior  Writs  Against  Same  Defendant,  1920 
(viii)  Insolvency  of  Defendant  in  Process,  1920 

(ix)  Depreciation  of  Property,  1920 
(x)  Lack  of  Indemnity,  1920 
(xi)  Levy  on  Sufficient  Property,  1920 
(xii)  Error  of  Judgment,  1920 

(xiii)  Negligence  of  Plaintiff  or  Attorney,  1920 

(xiv)  Impossibility  of  Executing  Process,  1920 

g.  Extent  of  Liability,  1921 

3.  Improprieties  in  Connection  With  Execution  of  Process,  1921 

a.  In  General,  1921 

b.  Failure  to  Note  Time  of  Receipt  on  Execution,  1921 

c.  Causing  Unnecessary  Hardship,  1921 

d.  Unnecessary  Levy  on  Property  of  Surety  of  Debtor,  1921 

e.  Breaking  Into  Dwelling,  1921 

4.  Wrongful  Levy  on  or  Other  Taking  of  Property,  1921 

a.  In  General,  1921 

b.  Levy  on  Property  Not  Belonging  to  Defendant  in  Process,  1922 

c.  Levy  on  Exempt  Property,  1922 

d.  Levy  on  Property  Subject  to  Landlord's  Lien,  1922 

e.  Levy  on  Mortgaged  Property,  1923 

f.  Particular  Matters  Affecting  Liability,  1923 

(i)  Validity  of  Process,  1923 
(ii)  Authority  to  Execute  Process,  1923 
(ill)  Mistake  as  to  Authority,  1923 

(iv)  Fraudulent  Disposition  of  Property  by  Defendant  in 

Process,  1923 
(v)  Taking  of  Indemnity,  1923 
(vi)  Absence  of  Malice,  1923 

(vii)  Disposition  of  Property  or  Proceeds  Thereof,  1923 

(viii)  Title  to  Property,  1923 

g.  Extent  of  Liability,  1923 

5.  Defaults  in  Respect  to  Custody  of  Property,  1924 

a.  Loss  of  Property,  1924 

b.  Injury  to  Property,  1924 

c.  Releasing  Property  Levied  on,  1924 

d.  Failure  to  Have  Property  Forthcoming  to  Satisfy  Writ,  1925 

e.  Failure  to  Deliver  Property  to  Person  Entitled  Thereto,  1925 

f .  Incurring  Unnecessary  Expense  in  Custody  of  Property,  1925 

g.  Particular  Matters  Affecting  Liability,  1925 

(i)  Validity  of  Process,  1925 
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(ii)  Negligence  of  Complaining  Party,  1925 
(ill)  Return  by  Sheriff  of  Process  Executed  by  jDepiUy,  1925 

(iv)  Deprivation  of  Possession  by  Detinue  Proceedings,  1925 
(v)  Possibility  of  Retaking  Property,  1926 

h.  Extent  of  Liability,  1926 

6.  Matters  Relating  to  Sales,  1926 

a.  Sale  of  Property  Not  Belonging   to  Defendant  in  Proc- 
■    ess,  1926 

b.  Sale  of  Exempt  Property,  1926 

c.  Sale  of  Mortgaged  Property,  1926 

d.  Sale  of  Property  Subject  to  Landlord's  Lien,  1926 

e.  Substitution  of  Other  Property  in  Place  of  That  Adver- 

tised, 1926 

f.  Selling  Attached  Property  at  Private  Sale,  1927 

g.  Wrongful  Resale  at  a  Loss,  1927 

h.  Failure  to  Make  Known  Defect  in  Title  to  Property  Sold,  1927 

i.  Ineffective  Sale,  1927 
j.  Failure  to  Sell,  1927 

k.  Failure  to  Execute  Deed,  1928 
1.  Effect  of  Lack  of  Authority  to  Execute  Process,  1928 
m.  Extent  of  Liability,  1928 

7.  Matters   Relating    to    Collection,    Custody,    or    Disposition  of 

Money,  1928 

a.  Failure  to  Pay  Over  or  Account  For  Money,  1928 

b.  Conversion  or  Embezzlement  of  Money,  1930 

c.  Misapplication  of  Proceeds  of  Sale,  1930 

d.  Failure  to  Collect,  1931 

e.  Exacting  Excessive  Payments,  1931 

f.  Particular  Matters  Affecting  Liability,  1931 

(i)  Authority  to  Receive  Money,  1931  . 

(a)  In  General,  1931 

(b)  Money   Received   After  Return-Day  of  Proc- 

ess, 1932 

(ii)  Official  Receipt  or  Custody  of  Money,  1932 
(ill)  Validity  of  Judgment  or  Process,  1933 
(iv)  Validity  of  Sale  by  Which  Money  Realized,  1933 

(v)  Duty  to  Pay  Over  Money,  1933 
(vi)  Tender  and  Refusal,  1933 

(vii)  Payment  of  Debt,  1934 
(viii)  Necessity  For  Demand,  1934 

(ix)  Necessity  For  Enforcement  of  Sheriff's  Liability  Fm^ 

Deputy's  Default,  1934 
(x)  Proper  Application  of  Money,  1934 
(xi)  Order  to  Lend  Money,  1934 
(xii)  Order  to  Bring  Money  Into  Court,  1934 

(xiii)  Judgment  For  False  Return,  1935 

(xiv)  Voluntary  Payment  to  Sheriff,  1935 

(xv)  Money  Payable  in  Private  Capacity,  1935 
(xvi)  Efforts  of  Plaintiff  to  Collect,  1935  ' 
(xvii)  N on- Receipt  of  Money,  1935 

(xviii)  Ownership  of  Property   From   Which   Money  Real- 
ized, 1935 

g.  Extent  of  Liability,  1935 

8.  Defaults  in  Connection  With  Taking  of  Bond  or  Security,  1935 

9.  Defaults  in  Respect  to  Return  of  Process,  1936 

a.  In  General,  1936 

b.  Particular  Matters  Affecting  Liability,  1937 


1482 


[36  Cyc]      SIIEEIFFS  AND  CONSTABLES 


(i)  Validity  of  Process,  1937 
(ii)  Validity  of  Judgment,  1937 
(ill)  Authority  to  Execute  Process,  1937 
(iv)  Delivery  of  Process  to  Officer  in  Official  Capacity,  1937 
(v)  Time  of  Receipt  of  Process,  1937 
(vi)  Insolvency  of  Defendant  in  Process,  1938 
(vii)  Providential  Cause  Preventing  Return,  1938 
(vill)  Loss  of  Writ,  1938 
(ix)  No  Property  in  Officer's  Possession,  1938 
(x)  Return  Made  to  Town  Clerk,  1938 
(xi)  Acts  of  Plaintiff  as  Cause  of  Damage,  1938 
(xii)  Participation  in  Making  of  Return,  1939 

(xiii)  Issuance  of  Alias  Writ,  1939 

(xiv)  Return  Made  After  Institution  of  Suit,  1939 
(xv)  Payment  to  Plaintiff,  1939 

c.  Extent  of  Liability,  1939 

10.  Matters  Relating  to  Collection  of  Taxes,  1939 

11.  Matters  Relating  to  Fees  or  Compensation,  1940 

12.  Acts  With  Respect  to  Indemnity,  1941 

13.  Ahuse  or  Excess  of  Authority,  1941 

14.  Wrongful  Arrest  or  Imprisonment,  1941 

15.  Assault  and  Battery,  1942 

16.  Escape,  1942 

17.  Neglect  to  Commit  Prisoner,  1942 

18.  Injury  to  Prisoner,  1942 

19.  Failure  to  Deliver  Unexecuted  Process  to  Successor,  1942 

20.  Cost  and  Expenses  of  Litigation,  1943 

21.  Personal  Contracts  of  Officer,  1943 

22.  Criminal  Defaults  of  Officer,  1943 

E.  Admissibility  and   Conclusiveness    Upon   Sureties   of  Adjudication 

Against  Officer,  1944 

F.  Admissibility  and  Conclusiveness  Upon  Sureties  of  Deputy  of  Adjudi- 

cation Against  Sheriff,  1945 

G.  Summary  Proceedings  on  Official  Bonds,  1945 

1.  In  General,  1945 

2.  Right  to  Proceed  Summarily,  1947 

3.  Sufficiency  of  Bond  to  Justify  Proceedings,  1947 

4.  Defaults  For  Which  Summary  Remedies  Available,  1947 

5.  Considerations  Affecting  Availability  of  Summary  Remedy,  1948 

a.  Doubt  as  to  Duty,  1948 

b.  Validity  of  Judgment  or  Process,  1948 

c.  Pendency  of  Action,  1948 

d.  Injury  to  Complaining  Party,  1948 

e.  Liability  of  Property  to  Seizure,  1948 

f .  Receipt  of  Money,  1948 

g.  Tender  of  Amount  Due,  1949 

h.  Issuance  of  Alias  Writ,  1949 

i.  Legality  of  Tax  Levy,  1949 

j.  Unavailing  Judgment  Against  Sheriff,  1919 

6.  Methods  of  Proceeding,  1949 

7.  Conditions  Precedent,  1949 

a.  Demand,  1949 

b.  Return  of  Receipt  of  Money,  1950 

c.  Judicial  Ascertainment  of  Default,  1950 

8.  Defenses,  1950 

9.  Jurisdiction,  1950 
10.  Venue,  1951 
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11.  Time  For  Proceeding  and  Limitations y  1951 

12.  Abatement  and  Revival,  1951 

13.  Notice,  1951 

a.  Necessity,  1951 

b.  Form  and  Requisites,  1952 

c.  Construction  and  Effect,  1955 

14.  Parties,  1955 

15.  Pleading,  1956 

16.  Issues,  1956 

17.  Fanance,  1956 

18.  Evidence,  1956 

19.  Trial,  1958 

20.  Verdict  and  Findings,  1958 

21.  Judgment,  1958 

22.  Amount  of  Recovery,  1959 

23.  Review,  1960 

H.  Actions  on  Official  Bonds,  1960 

1.  T^z^/i^  of  Action,  1960 

a.  /?!  General,  1960 

b.  Sufficiency  of  Bond,  1962 

c.  Waiver  of  Right  of  Action,  1962 

2.  Grounds  of  Action,  1962 

3.  Nature  and  Form  of  Remedy,  1962 

a.  7n  General,  1962 

b.  Election  of  Remedies,  1963 

c.  Successive  Actions,  1963 

d.  Joinder  of  Causes  of  Action,  1963 

4.  Conditions  Precedent,  1964 

a.  Establishment  of  Liability  of  Officer,  1964 

b.  Ascertainment  of  Amount  of  Demand,  1964 

c.  Exhausting  Other  Remedies,  1965 

d.  Quashal  of  Insufficient  Replevy  Bond  Taken,  1965 

e.  Quashal  of  Levy  or  Sale,  1965 

f.  Notice  to  Sureties  of  Default,  1966 

g.  Demand,  1966 

(i)  Demand  For  Money,  1966 
(ii)  Demand  For  Property,  1966 

(ill)  Demand  For  Copy  of  Warrant,  1966 
(iv)  Demand  For  Return  of  Fee  Bills,  1966 

h.  Leave  of  Court,  1966 

i.  Authority  of  Public  Officer,  1967 
j.  Assignment  of  Bond,  1967 

5.  Defenses,  1967 

6.  Jurisdiction  and  Venue,  1967 

7.  Time  to  Sue  and  Limitations,  1968 

a.  Time    When   Action    May    Be    Commenced  —  Premature 

Actions,  1968 

b.  Time  Within  Which  Action  Must  Be  Commenced — Limi- 

tations, 1968 
(i)  In  General,  1968 

(ii)  Continuing  Breach,  1970 
(ill)  Extension  of  Period,  1970 

(iv)  Time  Wheri  Cause  of  Action  Accrues,  1970 

(a)  In  General,  1970 

(b)  Action  on  Bond  of  Deputy,  1970 

(c)  Effect   of  Requirement  of  Leave  of  Court  tj 

Sue,  1971 
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8.  Abatement,  1971 

9.  Parties,  1971 

a.  Plaintiffs,  1971 

(i)  Nominal  Obligee  of  Bond,  1971 
(ii)  Real  Party  in  Interest,  1973 
(ill)  Intervention,  1973 

b.  Defendants,  1974 

10.  Process,  1974 

11.  Pleading,  1975 

a.  Complaint,  Declaration,  or  Petition,  1975 

(i)  In  General,  1975 
(ii)  Misjoinder  of  Actions,  1975 
(ill)  Averment  of  Interest  in  Subject-Matter,  1975 
(iv)  Allegations  as  to  Bond,  1975 

(v)  Assignment  of  Breach  of  Bond,  1976 
(vi)  Showing  That  Default  Occurred  Within  Period  Cov- 
ered by  Bond,  1977 

(vii)  Allegation  of  Non-Payme7it  of  Penalty,  1977 

(viii)  Allegation  as  to  Official  Capacity,  1977 
(ix)  Showing  Liability  of  Sureties,  1978 

(x)  Allegation  of  Damage,  1978 

(xi)  Sufficiency  of  Allegations  in  Actions  For  Particular 
Breaches,  1978 

(a)  Failure  to  Execute  Process,  1978 

(b)  Improprieties  in  Execution  of  Process,  1979 

(c)  Wrongful  Seizure,  1979 

(d)  Loss  of  Property,  1980 

(e)  Failure  or  Refusal  to  Deliver  Property,  1980 

(f)  Wrongful  Sale,  1980 

(g)  Sale  at  Inadequate  Price,  1981 

(h)  Failure  to  Sell,  1981 

(i)  Failure  to  Convey  Property  Sold,  1981 
(j)  Failure  to  Collect,  1981 

(k)  Failure  to  Pay  Over  Money,  1981 

(l)  Misapplication  of  Proceeds  of  Sale,  1983 

(m)  Taking  Insufficient  Bond,  1983 

(n)  Failure  to  Return  Process,  1983 

(o)  False  Return,  1984 

(p)  Illegal  or  Insufficient  Return,  1984 

(q)  Wrongful  Arrest,  1984 

(r)  Assault,  1984 

(s)  Escape,  1984 

(t)  Charging  Excessive  Fees,  1985 
(xii)  Prayer  For  Relief,  1985 

b.  Plea  or  Answer,  1985 

(i)  In  General,  1985 

(ii)  Pleas  as  to  Particular  Matters,  1986 

(a)  Existence  of  Judgment,  1986 

(b)  Variance  Between  Judgment  and  Process,  1986 

(c)  Execution  of  Bond,  1986 

(d)  Validity  of  Bond,  1986 

(e)  Refusal  of  Proper  Credits,  1986 

(f)  Payment  of  Debt,  1986 

(g)  Prior  Liabilities  to  Full  Penal  Sum,  1987 
(ill)  Pleas  in  Confession  and  Avoidance,  1987 

c.  Affidavit  of  Defense,  1987 

d.  Replication  or  Reply  and  Subsequent  Pleadings,  1988 
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e.  Deinurrers,  1989 

f.  Amendments,  1989 

12.  Issues.  Proof,  and  Variance,  1989 

13.  Evidence,  1991 

a.  Presumptions,  1991 

b.  Burden  of  Proof,  1992 

c.  Admissibility,  1994 

d.  W eight  and  Sufficiericy,  1997  ' 

(i)  In  General,  1997 

(ii)  Conclusiveness  of  Officer^ s  Return,  1999 

14.  Trial,  1999 

a.  In  General,  1999 

b.  Questions  For  Jury,  2000 

c.  Instructions,  2000 

d.  Verdict  and  Findings,  2001 

15.  References,  2001 

16.  New  Trial,  2001 

17.  Judgment  and  Subsequent  Proceedings,  2001 

a.  /n  General,  2001 

b.  TFn^  o/  Inquiry  or  Assessment  of  Damages,  2002 

c.  Execution,  2002 

18.  Damages,  2003 

a.  General,  2003 

b.  Mitigation  of  Damages,  2004 

c.  Nominal  Damages,  2004 

d.  Exemplary  or  Penal  Damages,  2005 

e.  Interest,  2005 

19.  Review,  2005 

XL  Criminal  liabilities,  2006 

A.  /ti  General,  2006 

B.  Indictment,  2007 

XIL  LIABILITIES  OF  PARTIES,  RECEIPTORS,  AND  OTHERS  TO  OFFICERS,  2008 

A.  Parties,  2008 

B.  Receiptors,  2008 

C.  Obligors  on  Jail  Limits^  Bond,  2009 

D.  Obligors  on  Bail- Bond,  2009 

E.  Third  Persons,  2009 

F.  Actions  by  Officers,  2009 

1.  Right  of  Action,  2009 

a.  General,  2009 

b.  Actions  by  Deputies,  2011 

2.  Defenses,  2011 

3.  Limitations,  2011 

4.  Parties  —  Joinder  of  Actions,  2011 

5.  Pleading,  2012 

6.  FanaTice,  2013 

7.  Evidence,  2013 

8.  TnaZ,  2013 

9.  Judgment,  2013 

10.  Damages,  2014 

11.  Review,  2014 

CROSS-REFERENCES 

For  Matters  Relating  to : 

Acknowledgment  of  Certificate  of  Sale  by  Sheriff,  see  Acknowledgments, 
1  Cyc.  519  note  33. 
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For  Matters  Relating  to  —  {continued) 
Action  by: 

Mortgagee  Against  Levying  Officer  to  Recover  Mortgaged  Chattel,  see 
Chattel  Mortgages,  7  Cyc.  20. 

Officer  in  Aid  of  Attachment,  see  Attachment,  4  Cyc.  829. 
Administration  of  Oath  to : 

Coroner  by  Sheriff,  see  Coroners,  9  Cyc.  983  note  20. 

Sheriff  by  Probate  Judge,  see  Judges,  23  Cyc.  538  note  82. 
Admission  bv  Deputy  as  Evidence  Against  Sheriff,  see  Evidence,  16  Cyc. 

1003. 

Amendment  of  Return  as  to  Sale  Under  Chattel  Mortgage,  see  Chattel 

Mortgages,  7  Cyc.  16  note  67. 
Appeal  by  Sheriff  From  Personal  Judgment  as  Bar  to  Action  on  Bond,  see 

Appeal  and  Error,  2  Cyc.  912  note  68. 
Appeal  From  Refusal  of  Motion  to  Amerce  Sheriff,  see  Appeal  and  Error, 

2  Cyc.  621  note  23. 

Appointment  of  Officer  to  Make  Judicial  Sale,  see  Judicial  Sales,  24  Cyc.  11. 
Arrest  by  Sheriff  or  Constable,  see  Arrest,  3  Cyc.  875,  877, 
Assignability  of  Fee  Bill  of  Public  Officer,  see  Assignments,  4  Cyc.  19. 
Assignment  of  Judgment  as  Carrying  Right  of  Action  Against  Sheriff,  see 

Judgments,  23  Cyc.  1422  note  53. 
Attachment  of  Property  in  Sheriff's  Hands,  see  Attachment,  4  Cyc.  569. 
Auctioneer  as  Agent  of  Sheriff,  see  Attachment,  4  Cyc.  712  note  43. 
Authority  of  Sheriff  to  Take  Bail,  see  Bail,  5  Cyc.  14,  83. 
Bond  of  Officer  Appointed  to  Make  Judicial  Sale,  see  Judicial  Sales,  24 

Cyc.  12. 

Clerk  of  Court,  see  Clerks  of  Courts,  7  Cyc.  193. 

Conclusiveness  of  Judgment  Against  Officer  on  His  Successor,  see  Judgmjents, 
23  Cyc.  1270. 

Conspiracy  to  Resist  Officer,  see  Conspiracy,  8  Cyc.  634. 

Conveyance  by  Successor  of  Sheriff  Making  Sale,  see  Judicial  Sales,  24  Cyc. 

50  note  64. 
Coroner,  see  Coroners,  9  Cyc.  980. 
Custody  and  Care  of  Property  Taken  Under: 

Attachment,  see  Attachment,  4  Cyc.  653. 

Execution,  see  Executions,  17  Cyc.  1121. 
Deputy  Sheriff  as:  • 

Juror,  see  Criminal  Law,  12  Cyc.  715. 

Surety  on  Bail-Bond,  see  Bail,  5  Cyc.  22  text  and  note  8. 
Detective,  see  Detectives,  14  Cyc.  234. 

Disbursements  Made  Through  Sheriff  as  Debt  Incurred  For  Preservation  of 

Crops,  see  Agriculture,  2  Cyc.  58  note  22. 
Disqualification  of  Sheriff  to  Summon  Special  Venire,  see  Juries,  24  Cyc. 

238  note  17. 
Distribution  of  Proceeds  of  Sale  Under: 

Attachment,  see  Attachment,  4  Cyc.  716. 

Execution,  see  Executions,  17  Cyc.  1351. 

Order  of  Court,  see  Judicial  Sales,  24  Cyc.  74. 
Duress  by  Sheriff  in  Procuring  Chattel  Mortgage,  see  Chattel  Mortgages, 

6  Cyc.  1100  note  71. 
Effect  of  Sheriff's  Sale  on   Ground-Rent,   see   Ground-Rents,  20  Cyc. 

1386. 

Election  of  Sheriff  or  Constable,  see  Elections,  15  Cyc.  268. 
EHgibility  to  Office  of : 

Alien,  see  Officers,  29  Cyc.  1377. 

Infant,  see  Infants,  22  Cyc.  515. 

Insane  Person,  see  Insane  Persons,  22  Cyc.  1104. 
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For  Matters  Relating  to  —  {continued) 

Execution  of  Writ  of :  ' 

Assistance,  see  Assistance,  Writ  of,  4  Cyc.  297. 

Attachment,  see  Attachment,  4  Cyc.  571. 

Execution,  see  Executions,  17  Cyc.  1076. 

Replevin,  see  Replevin,  34  Cyc.  1454. 
Execution  Sale,  see  Executions,  17  Cyc.  1233. 
Exemption  of: 

Deputy  Sheriff  From  Arrest,  see  Arrest,  3  Cyc.  921  note  26. 
Sheriff  or  Constable  From  Juiy  Duty,  see  Juries,  24  Cyc.  205  text  and 
notes  46,  47. 
Extortion  by  Officer,  see  Extortion,  19  Cyc.  35. 

Failure  to  Pay  Sheriff's  Fees  as  Ground  For  Quashal  of  Supersedeas,  see 

Appeal  and  Error,  2  Cyc.  906  note  44. 
False  Imprisonment  by  Officer,  see  False  Imprisonment,  19  Cyc.  350. 
False  Personation  of  Officer,  see  False  Personation,  19  Cyc.  381. 
Functions  of  Sheriff  as  Jailer,  see  Prisons,  32  Cyc.  320,  339. 
Interpleader  in  Case  of  Conflicting  Claims  to  Property  Seized  or  Proceeds 

Thereof,  see  Attachment,  4  Cyc.  724;  Executions,  17  Cyc.  1199;  Inter- 
pleader, 23  Cyc.  17;  Replevin,  34  Cyc.  1326. 
Judicial  Knowledge  of  Identity  of  Sheriff,  see  Evidence,  16  Cyc.  914. 
Jurisdiction  of  Justice  of  the  Peace  in  Action  Against  Officer,  see  Justices 

OF  the  Peace,  24  Cyc.  460. 
Liability  of  Attorney: 

For  Officer's  Fees,  see  Attorney  and  Client,  4  Cyc.  922. 

To  Sheriff  For  Delivering  False  Writ,  see  Attorney  and  Client,  4  Cyc. 
924  note  41. 
Liability  on  Bond  Given  as  Collector  of : 

School  Taxes,  see  Schools  and  School-Districts,  ante,  p.  868. 

Taxes,  see  Taxation. 
Lien  of  Sheriff,  see  Animals,  2  Cyc.  318  note  11. 
Mandamus : 

Against  Sheriff  or  Constable,  see  Mandamus,  26  Cyc.  200,  219  note  25. 
To  Compel  Acceptance  or  Approval  of  Official  Bond,  see  Mandamus,  26 
Cyc.  252. 

Marshal  of  Incorporated  City,  Town,  etc.,  see  Municipal  Corporations, 
28  Cyc.  493. 

Notice  to  Sheriff  of  Certiorari,  see  Certiorari,  6  Cyc.  769  note  70. 
Officer  as  Person  Concluded  by  Judgment,  see  Judgments,  23  Cyc.  1270. 
Officers  Generally,  see  Officers,  29  Cyc.  1359. 

Payment  by  Sheriff  as  Extinguishing  Judgment,  see  Judgments,  23  Cyc. 

1473. 
Payment  of: 

Judgment  by  Officer,  see  Judgments,  23  Cyc.  1473. 

Sheriff's  Fees  as  Condition  of  Setting  Aside  Execution  on  Appeal,  see 
Appeal  and  Error,  2  Cyc.  895  note  6. 
Pendency  of  Action  Against  Deputy  as  Ground  For  Abatement  of  Action 

Against  Sheriff,  see  Abatement  and  Revival,  1  Cyc.  33  note  64. 
PoHce  Officer  of  Incorporated  City,  Town,  etc.,  see  Municipal  Corporations, 

28  Cyc.  486. 
Possession  of: 

Deputy  Sheriff  as  Possession  of  Sheriff,  see  Detinue,  14  Cyc.  258  note  71. 
Officer  Under  Process  as  Constituting  Bailment,  see  Bailments,  5  Cyc. 
157. 

Privity  Between  Sheriff  and : 

Deputy,  see  Judgments,  23  Cyc.  1270. 
Indemnitor,  see  Judgments,  23  Cyc.  1273. 
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For  Matters  Relating  to  —  (continued) 

Privity  Between  Sheriff  and  —  (continued) 

Predecessor  in  Office,  see  Judgments,  23  Cyc.  1270. 

Purchaser  at  Sheriff's  Sale,  see  Judgments,  23  Cyc.  1259  note  89. 
Punishment  of  Officer  For  Contempt,  see  Contempt,  9  Cyc.  24. 
Recovery  of  Money  in  Hands  of  Sheriff  by  Action  of  Book-Account,  see 

Accounts  and  Accounting,  1  Cyc.  498  note  97. 
Replevin  Against  Sheriff  or  Constable,  see  Replevin,  34  Cyc.  1367. 
Resistance  or  Obstruction  of  Process,  see  Obstructing  Justice,  29  Cyc.  1327. 
Return  of  Sale  by  Sheriff  as  Giving  Color  of  Title,  see  Adverse  Possession, 

1  Cyc.  1097. 
Sale: 

By  Deputy  Where  Sheriff  Appointed  to  Sell,  see  Judicial  Sales,  24  Cyc. 
12  note  43. 

Of  Mortgaged  Property  in  Parcels  as  Breach  of  Official  Duty,  see  Chattel 
Mortgages,  7  Cyc.  25  note  32. 
Seizure  Under  Void  Process  as  Larceny,  see  Larceny,  25  Cyc.  22. 
Service  of  Process  by  Sheriff  or  Constable,  see  Process,  32  Cyc.  452. 
Sheriff  as: 

Necessary  Party  to: 
Appeal,  see  Appeal  and  Error,  2  Cyc.  766  note  30. 
Suit  to  Enjoin  Proceedings  Under  Process,  see  Injunctions,  22  Cyc.  914 
note  20. 

Obligee  in  Bail-Bond,  see  Bail,  5  Cyc.  17. 

Public  Administrator,  see  Executors  and  Administrators,  18  Cyc.  118. 
Surety  on  Bail-Bond,  see  Bail,  5  Cyc.  23  text  and  note  18. 

Sheriff's  Deed  as  Instrument  of  Fraudulent  Transfer,  see  Fraudulent  Con- 
veyances, 20  Cyc.  391  note  10. 

Sheriff's  Jury  to: 

Assess  Damages  on  Writ  of  Inquiry,  see  Damages,  13  Cyc.  225. 
Determine  Claim  of  Third  Person  to  Property  Levied  on,  see  Executions, 
17  Cyc.  1209. 

Special  Oath  to  Sheriff  Before  Summoning  Jurymen,  see  Juries,  24  Cyc.  246, 

247  text  and  notes  29,  30. 
Survival  of  Action  Against  Sheriff,  see  Abatement  and  Revival,  1  Cyc.  55, 

92  note  54. 

Taking  of  Bail  by  Sheriff  or  Constable,  see  Bail,  5  Cyc.  14,  83. 
Taxation  of  Sheriff's  Fees  as  Costs,  see  Costs,  11  Cyc.  103. 
Unauthorized  Seizure  by  Sheriff  as  Larceny,  see  Larceny,  25  Cyc.  22. 
United  States  Marshal,  see  United  States  Marshals. 
Vahdity  of: 

Private  Act  Giving  Sheriff  Power  to  Sell  Land  For  Taxes,  see  Constitu- 
tional Law,  8  Cyc.  1137  note  97. 
Promise  of  Additional  Compensation  For  Executing  Process,  see  Contracts^ 
9  Cyc.  234  note  41. 
Voluntary  Payment  by  Sheriff  or  Constable,  see  Money  Paid,  27  Cyc.  838. 
Wrongful: 

Attachment,  see  Attachment,  4  Cyc.  831. 

Seizure  on  Execution,  see  Executions,  17  Cyc.  1570. 

L  DEFINITIONS. 

A.  Sheriff  —  l.  In  American  Law.    In  American  law  the  sheriff  is  the  chief 
executive  and  administrative  officer  of  a  county,  being  chosen  by  popular  elec- 
tion.   Hi?  principal  duties  are  in  the  aid  of  the  criminal  courts  and  civil  courts  of 
record,  such  as  serving  process,  summoning  juries,  executing  judgments,  holding 
[I,  A,  1] 
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judicial  sales,  and  the  like.  He  is  also  chief  conservator  of  the  peace  within  his 
territorial  jurisdiction.^ 

2.  In  English  Law.  In  English  law  the  sheriff  is  the  principal  officer  in  every 
county,  and  has  the  transacting  of  the  public  business  of  the  county.  The  duties 
of  the  sheriff  consist  principally  in  executing  writs,  prsecepts,  warrants  from  jus- 
tices of  the  peace  for  the  apprehension  of  offenders,  etc.^ 

3.  Sheriff  as  a  Generic  Term.  The  statutes  frequently  use  the  word  ''sheriff  " 
as  a  generic  term,  including  not  only  the  sheriff  proper  but  also  deputy  sheriffs, 
constables,  and  the  whole  class  of  officers  performing  duties  usually  appertaining 
to  the  office  of  sheriff.^ 

B.  Deputy  Sheriff.  A  deputy  sheriff  is  the  deputy  of  the  sheriff  —  one 
appointed  to  act  for  the  sheriff  and  not  in  his  own  name,  person,  or  right. ^ 

C.  Constable  —  l.  In  American  Law.  In  American  law  a  constable  is  an 
officer  of  a  municipal  corporation,  usually  elected,  whose  duties  are  similar  to 
those  of  the  sheriff,  although  his  powers  are  less  and  his  jurisdiction  smaller.  He 
is  to  preserve  the  peace,  execute  process  of  magistrates'  courts  and  of  some  other 
tribunals,  serve  writs,  attend  the  sessions  of  the  criminal  courts,  have  the  custody 
of  juries,  and  discharge  other  functions  sometimes  assigned  to  him  by  the  local 
law  or  by  statute.^ 

2.  In  English  Law.  In  English  law  a  constable  is  a  public  civil  officer  whose 
proper  and  general  duty  is  to  keep  the  peace  within  his  district,  although  he  is 
frequently  charged  with  additional  duties.^ 

IL  ELECTION  OR  APPOINTMENT,  QUALIFICATION,  AND  TENURE. 

A.  Sheriffs  —  l.  In  General.  In  the  United  States,  at  the  present  time, 
the  office  of  sheriff  is  elective  and  is  filled  by  the  person  chosen  by  the  people  of 
the  county  '  at  an  election  held  under  and  governed  by  the  general  rules  relating 
to  popular  elections,^  except  when  peculiar  circumstances  call  for  a  temporary 


1.  Black  L.  Diet.  See  also  the  following 
cases : 

Florida. —  Matter  of  Executive  Communi- 
cation, 13  Fla.  687. 

Michigan. —  Kruse  v.  Kingsbury,  102  Mich. 
100,  60  N.  W.  443. 

Missouri. —  State  v.  Finn,  4  Mo.  x4pp.  347. 

New  Jersey. —  Tichenor  v.  Hewson,  14 
N.  J.  L.  26;  De  Wit  v.  Decker,  9  N.  J.  L. 
148. 

Netc  York. —  Pearce  v.  Stephens,  18  N.  Y. 
App.  Div.  101,  45  N.  Y.  Suppl.  422  [affirmed 
in  153  N.  Y.  673,  48  N.  E.  1106]. 

North  Carolina. —  Denson  v.  Sledge,  13 
N.  C.  136. 

Pennsylvania. —  Com.  v.  Cluly,  56  Pa.  St. 
270,  94  Am.  Dec.  75;  Com.  v.  Martin,  7  Pa. 
Dist.  219,  9  Kulp  69. 

United  States. —  Hockett  v.  Alston,  110 
Fed.  910,  49  C.  C.  A.  180. 

Territorial  jurisdiction  of  sheriff  see  infra, 
III,  A,  2. 

2.  Black  L.  Diet. 

3.  Iowa. —  Conway  v.  McGregor,  etc.,  R. 
Co.,  43  Iowa  32. 

New  York. —  Cumming  v.  Brown,  43  N.  Y. 
514. 

Oregon. —  Hume  v.  Norris,  5  Oreg.  478. 
7'ea!as.^  O'Brien  v.  State,  6  Tex.  App.  665. 
Fermon*.— Winchell  v.  Pond,  19  Vt.  19S. 
But  compare  Ceorge  r.  Fellows,  58  N.  H 
494. 

4.  Wilson  V.  Russell,  4  Dak.  376,  31  N.  W. 

[94] 


645.  See  also  Tillotson  v.  Cheetham,  2 
Johns.  (N.  Y.)  63;  State  v.  Brooks,  42  Tex. 
62. 

5.  Black  L.  Diet.  See  also  Leavitt  v.  Lea- 
vitt,  135  Mass.  191;  Allor  v.  Wayne  County, 
43  Mich.  76,  4  N.  W.  492;  Com.  v.  Deacon, 
8  Serg.  &  R.  (Pa.)  47;  Pearson  v.  Bruns- 
wick County,  91  Va.  322,  21  S.  E.  483. 

The  constable  is  a  township  officer. — White 
V.  Manistee  County,  105  Mich.  608,  63  N.  W. 
653;  Johnson  v.  Stedman,  3  Ohio  94. 

The  constable  is  a  state  and  not  a  city 
officer.— State  v.  McKee,  69  Mo.  504. 

6.  Black  L.  Diet. 

7.  Com.  V.  Certain  Intoxicating  Liquors, 
110  Mass.  172;  Virtue  v.  Essex  County,  67 
N.  J.  L.  139,  50  Atl.  360;  Pearce  r.  Stephens, 
18  N.  Y.  App.  Div.  101,  45  N.  Y.  Suppl.  422 
[affirmed  in  153  N.  Y.  673,  48  N.  E.  11061. 
And  see  supra.  I,  A,  1. 

8.  See,  generally,  Electioxs,  15  Cyc.  268. 
Who  entitled  to  vote  for  sheriff.— Where  a 

supplement  to  the  charter  of  a  borough  ex> 
tended  the  jurisdiction  of  the  borough  courts 
over  certain  townships  and  gave  tlie  in- 
habitants of  such  townships  the  right  to 
vote  for  sheriff  of  the  borough  *'  for  tlie  en- 
suing year  "  this  was  construed  to  give  them 
the  right  to  vote  for  sheriff  for  the  year 
ensuing  after  each  annual  meeting  and*  not 
merely  for  the  year  ensuing  after  the  enact- 
ment of  the  supplement  to  the  charter.  State 
V.  Chase,  20  N.  J.  L.  218. 

[II.  A,  1] 
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appointment,  as  in  case  of  a  vacancy  which  cannot  be  at  once  filled  by  an 
election.® 

2.  Duty  to  Serve.  In  earlier  times  a  person  elected  or  appointed  sheriff  was 
bound  to  serve/*^  and  his  refusal  sometimes  subjected  him  to  a  penalty." 

3.  Eligibility  —  a.  In  General.  In  order  to  fill  the  office  of  sheriff  a  person 
must  possess  the  qualifications  required  by  the  constitution/^  and  be  free  from 
any  disqualifications  established  thereby ;  and  the  eligibility  of  a  person  is  not 
established  by  the  fact  that  he  has  been  elected  by  the  people/^  has  taken  the 
oath  of  office  and  given  an  official  bond  as  sheriff/^  or  has  received  a  commission 
as  such  officer.^^  But  an  election  of  an  unqualified  person  has  been  held  to  be 
voidable  merely  and  not  void.^^  The  removal  of  a  sheriff  does  not,  in  the  absence 
of  any  constitutional  or  statutory  provision  to  that  effect,  render  him  ineligible 
to  reelection  as  sheriff  during  the  remainder  of  his  original  term.^^ 

b.  Ineligibility  Resulting  From  Previous  Incumbency.  In  some  states  the 
constitutions  provide  that  the  same  person  shall  be  ineligible  for  the  office  of 
sheriff  for  more  than  a  certain  number  of  years  within  a  prescribed  larger  period 
of  time;    but  a  limitation  of  this  character  is  upon  the  person  and  has  no  such 


Validity  of  election. — Where  an  amendment 
to  a  state  constitution  provided  for  the  elec- 
tion of  sheriffs  by  the  people  in  such  manner 
as  should  be  prescribed  by  law,  the  fact  that 
the  office  of  sheriff  was  not  vacant  at  the 
time  of  the  first  election  under  the  constitu- 
tional amendment  and  the  law  enacted  pur- 
suant thereto  did  not  affect  the  validity  of 
such  election.  Pratt  f.  Allen,  13  Conn. 
119. 

9.  Appointments  to  fill  vacancies  see  infra, 
II,  A,  7,  g,  (II). 

In  case  of  the  establishment  of  a  new 
county  the  governor  is  sometimes  authorized 
to  appoint  a  sheriff  to  serve  until  such  time 
as  a  sheriff  shall  be  regularly  elected  by 
the  people.  See  State  f.  Finn,  4  Mo.  App. 
347,  where  the  title  to  the  office  of  sheriff 
of  the  county  called  the  "  City  of  St.  Louis  " 
was  involved. 

10.  See  Collins  v.  Nail,  14  N.  C.  457 ;  King 
V.  McClanahan,  Jeff.  (Va.)  9;  Reg.  v.  Hutch- 
inson, L.  R.  32  Ir.  142. 

11.  See  King  v.  McClanahan,  Jeff.  (Va.) 
9,  holding  that  a  person  whose  name  was 
not  in  the  sheriff's  commission,  although  the 
office  was  offered  to  him  by  the  county  court, 
was  not  liable  to  the  penalty  for  refusing  the 
office  provided  by  the  Virginia  statute. 

12.  Eligibility  to  office  of:  Constable  see 
infra,  11,  B,  2.    Deputy  see  infra,  II,  C,  4. 

13.  Iowa. —  State  r.  Van  Beek,  87  Iowa 
569,  54  N.  W.  525,  43  Am.  St.  Rep.  397,  19 
L.  R.  A.  622,  citizenship. 

Kentucky. —  Patterson  v.  Miller,  2  Mete. 
493,  residence  in  county  for  one  year 
previous  to  election. 

Maryland. —  Hatcheson  V.  Tilden,  4  Harr. 
&  M.  279;  Roberts  v.  Gibson,  6  Harr.  &  J. 
116,  both  relating  to  property  qualification. 

New  Jersey. —  State  v.  Anderson,  1  N.  J.  L. 
318,  1  Am.  Dec.  207,  residence  and  property 
qualification. 

New  York. —  People  v.  Champlain,  16  Misc. 
92,  37  N.  Y.  Suppl.  633,  citizenship  and  resi- 
dence. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables,"  §  li^  et  seq. 
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Property  qualification. — ^Where  the  consti- 
tution requires  that  the  candidate  for  the 
office  of  sheriff  shall  have  real  "  and "  per- 
sonal property  to  a  certain  value,  he  must 
have  both  real  and  personal  property  at  the 
time  he  is  voted  for,  and  property  held  in 
trust  cannot  be  considered  on  the  question  of 
eligibility.  Hatcheson  v.  Tilden,  4  Harr.  &  M. 
(Md.)  279. 

Votes  cast  for  an  ineligible  candidate  are 
void. —  Hatcheson  v.  Tilden,  4  Harr.  &  M. 
(Md.)  279. 

14.  Com.  V.  Shaver,  3  Watts  &  S.  (Pa.) 
338  (conviction  of  infamous  crime)  ;  State  V. 
Boyles,  80  S.  C.  352,  60  S.  E.  233  (holding 
that  under  Civ.  Code  (1902),  §  829,  pro- 
viding that  no  sheriff  or  deputy  sheriff  shall 
act  as  an  attorney  at  law,  a  practising  attor- 
ney may  not  be  a  sheriff  or  deputy  sheriff). 

A  disqualification  of  any  "  person  liable  for 
public  moneys  unaccounted  for"  applies  to 
private  citizens  as  well  as  public  officers  who 
are  so  liable.  Hoskins  v.  Brantley,  57  Miss. 
814. 

15.  Patterson  v.  Miller,  2  Mete.  (Ky.) 
493. 

The  certificate  of  the  examining  board  that 

a  certain  person  is  elected  to  the  office  of 
sheriff  is  not  even  prima  facie  evidence  that 
he  was  eligible  to  the  office.  Patterson  V. 
Miller,  2  Mete.  (Ky.)  493. 

16.  Patterson  v.  Miller,  2  Mete.  (Ky.)  493, 
so  holding  on  the  ground  that  the  county 
court,  which  administered  the  oath  of  office 
and  passed  upon  the  bond,  had  no  power  to 
inquire  into  the  eligibility  of  a  person  claim- 
ing to  be  elected  and  applying  to  be  qualified. 

17.  State  V.  Anderson,  1  N.  J.  L.  318,  1 
Am.  Dec.  207. 

18.  State  V.  Anderson,  1  N.  J.  L.  318,  1 
Am.  Dec.  207.  But  compare  Newman  v. 
Jefferson  County  Justices,  6  Humphr. 
(Tenn.)  41. 

19.  Gordon  v.  State,  43  Tex.  330. 

20.  See  State  v.  Linkhauer,  142  Ind.  94,  41 
N.  E.  325;  State  V.  Pontius,  78  Ohio  St.  353, 
85  N.  E.  540;  State  v.  Heffner,  59  Ohio  St. 
368,  52  N.  E.  785. 
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relation  to  the  tenure  as  to  permit  the  computation,  as  against  a  pro  tempore 
incumbent  appointed  to  fill  an  unexpired  term,  of  the  time  his  predecessor  had 
occupied  the  office.^^  In  other  states  the  constitutions  forbid  the  same  person 
holding  the  office  of  sheriff  for  two  successive  terms ;  but  such  provisions  are 
held  to  apply  only  to  full  terms,^^  and  not  to  render  a  person  who  has  served  the 
unexpired  portion  of  a  term  under  an  appointment  or  election  to  fill  a  vacancy,^* 
or  who  has  been  elected  sheriff  of  a  newly  created  county  for  a  statutory  term 
less  than  the  full  constitutional  term  and  running  until  the  next  general  election,^^ 
ineligible  to  reelection  for  the  succeeding  full  term.  So  also  one  who  has  served 
one  term  is  eligible  for  election  to  fill  a  vacancy  occurring  during  the  next  ensuing 
term.^^  And  where  a  constitutional  provision  that  sheriffs  should  serve  two 
years  and  be  eligible  for  only  four  years  in  any  period  of  six  was  amended  by 
increasing  the  term  to  four  years  and  making  sheriffs  ineligible  to  reelection,  a 
person  who  was  elected  sheriff  for  a  two-year  term  at  the  same  election  at  which 
the  amendment  was  adopted  by  the  voters  was  eligible  for  reelection  for  a  four- 
year  term.^^  In  some  states  a  person  is  ineligible  for  the  office  of  sheriff  for  more 
than  two  consecutive  terms. 

e.  Removal  of  Disqualification.  It  has  been  held  that,  although  a  sheriff, 
at  the  time  of  his  election,  is  an  ahen,  and  is  consequently  ineligible  to  hold  office, 
his  naturalization  as  a  citizen  before  induction  to  office  removes  this  disability 
and  entitles  him  to  the  office.^^ 

4.  Commission.  Where  one  is  elected  by  the  people  to  the  office  of  sheriff  a 
commission  from  the  governor  is  not  necessary  to  authorize  him  to  act,^^  unless 
the  issuance  of  such  commission  is  made,  by  constitution  or  statute,  a  prerequisite 
to  his  entering  upon  the  duties  of  the  office. It  is  not  a  good  objection  to  the 
validity  of  a  sheriff's  commission  that  it  bears  date  prior  to  the  expiration  of  the 
term  of  his  predecessor  where  it  was  not  to  take  effect  until  after  such  term 


Extension  of  term  to  conform  to  new  elec- 
tion times. — Where  a  constitutional  amend- 
ment provided  for  biennial  elections  and 
authorized  the  legislature  to  extend  the  terms 
of  incumbents  until  the  time  when  the  terms 
of  their  successors  under  the  new  law  would 
commence,  a  sheriff  whose  first  term  of  two 
years  was  accordingly  extended  to  three  years 
was  not  ineligible  for  reelection  for  another 
two-year  term  because  of  a  constitutional 
provision  rendering  a  sheriff  ineligible  for 
more  than  four  years  in  any  period  of  six 
years.  State  v.  Pontius,  78, Ohio  St.  353, 
85  N.  E.  540  [folloiving  State  V.  Harris,  77 
Ohio  St.  481,  83  N.  E.  912]. 

21.  State  V.  Linkhauer,  142  Ind.  94,  41 
N.  E.  325  [following  Gosman  v.  State,  106 
Ind.  203,  6  N.  E.  349],  holding  that  this 
would  be  true  even  in  the  absence  of  the  pro- 
vision of  the  Indiana  constitution  that  an 
appointment  pro  tempore  should  not  be  reck- 
oned as  a  part  of  that  term. 

22.  See  the  following  cases: 

Alabama. —  Black  v.  Pate,  130  Ala.  514, 
30  So.  434. 

Mississippi. —  Bozeman  v.  Laird,  91  Miss. 
719,  45  So.  722. 

Missouri. —  State  V.  Dirckx,  211  Mo.  568, 
111  S.  W.  1. 

West  Virginia. —  Gorrell  v.  Bier,  15  W.  Va. 
311. 

Wisconsin. —  State  v.  Giles,  2  Pinn.  166,  52 
Am.  Dec.  149,  1  Chandl.  112. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §§  li/a,  2. 


First   election   under  constitution. —  Wis. 

Const,  art.  7,  §  2,  declaring  that  sheriffs 
should  be  ineligible  for  two  years  next  suc- 
ceeding the  termination  of  their  offices,  did 
not  apply  to  those  persons  elected  at  the 
first  election  under  the  constitution,  although 
they  held  office  as  sheriff  under  the  terri- 
torial government  at  the  time  the  constitu- 
tion was  adopted.  State  v.  Giles,  2  Pinn, 
(Wis.)  166,  52  Am.  Dec.  149,  1  Chandl. 
112. 

23.  Black  v.  Pate,  130  Ala.  514,  30  So. 
434;  Bozeman  v.  Laird,  91  Miss.  719,  45  So. 
722. 

24.  Black  v.  Pate,  130  Ala.  514,  30  So. 
434;  Bozeman  v.  Laird,  91  Miss.  719,  45  So. 
722. 

25.  Bozeman  r.  Laird,  91  Miss.  719,  45  So. 
722. 

26.  Gorrell  r.  Bier,  15  W.  Va.  311.  so 
holding  under  a  constitutional  provision  that 
"  the  same  person  shall  not  he  elected  sheriff 
for  two  consecutive  full  terms." 

27.  State  r.  Dirckx,  211  Mo.  568,  111  S.  W. 
1,  holding  that  the  amendment  was  prospect- 
ive only  in  its  operation. 

28.  See  Pruitt  i'.  Squires,  64  Kan.  855,  68 
Pac.  643. 

29.  State  r.  Van  Beek,  87  Iowa  569,  54 
N.  W.  525,  43  Am.  St.  Rep.  397,  19  L.  R.  A. 
622. 

30.  Graves  r.  Hayden,  2  Litt.  (Ky.) 
61. 

31.  State  V.  Pool,  41  Mo.  32  [followed  in 
State  i\  Morrison,  41  Mo.  238]. 
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expired. ,  If  the  governor  should  ascertain  that  he  has,  through  mistake  or 
otherwise,  improperly  issued  a  commission  to  one  person  when  it  ought  to  have 
been  issued  to  another  he  may  correct  the  error  by  issuing  a  commission  to  the 
person  legally  entitled  thereto. 

5.  Qualification  —  a.  In  General.  A  sheriff  is  ordinarily  required,  before 
entering  upon  the  duties  of  his  office,  to  qualify  by  taking  a  prescribed  oath  of 
office,^^  and  giving  a  bond  or  entering  into  a  recognizance  for  the  faithful  per- 
formance of  the  duties  of  his  office. But  it  has  been  held  that  the  irregularity 
of  inducting  a  sheriff  into  office  without  all  the  bonds  required  by  law  is  ")ured 
by  a  subsequent  tender  and  acceptance  thereof.^^  The  statutes  usually  require 
the  person  elected  sheriff  to  qualify  within  a  prescribed  time,^^  failing  in  which 


32.  Treasury  Com'rs  v.  Muse,  3  Brev. 
(S.  C.)  150. 

33.  Gulick  V.  New,  14  Ind.  93,  77  Am.  Dec. 
49. 

34.  Qualification  of:  Constable  see  infra, 
II,  B,  3.    Deputy  see  infra,  II,  C,  5. 

35.  People  v.  Fletcher,  3  111.  482;  Laberie 
V.  Freret,  32  La.  Ann.  1093;  People  v.  May- 
worm,  .5  Mich.  146;  Flatan  v.  State,  56  Tex. 
93. 

Compelling  administration  of  oath. — ^Where 
the  sheriff-elect  complies  with  the  law  as  to 
giving  bond,  and  offers  to  take  the  oath  of 
office  within  the  time  allowed  by  statute  in 
which  to  qualify,  the  clerk  of  the  court  may 
be  compelled  by  mandamus  to  administer  the 
oatli.    People  v.  Fletcher,  3  111.  482. 

In  administering  the  oath  the  clerk  of  the 
court  acts  ministerially,  under  the  direction 
of  the  law  and  not  of  the  court,  and  this 
may  be  done  as  well  out  of  court  as  in  court. 
People  V.  Fletcher,  3  111.  482. 

When  the  sheriff  acts  as  umpire  between 
appraisers  under  La.  Rev.  St.  §  67,  no  oath 
in  addition  to  his  general  oath  of  office  is  re- 
quired. Laberie  v.  Freret,  32  La.  Ann. 
1093. 

36.  Alabama. —  Ex  p.  Candee,  48  Ala.  386; 
Garner  v.  Clay,  1  Stew.  182. 

Georgia. — Crawford  v.  Howard,  9  Ga.  314. 

Idaho. —  State  v.  McDonald,  4  Ida.  468,  40 
Pac.  312,  95  Am.  St.  Rep.  137. 

Kansas. —  McCracken  v.  Todd,  1  Kan.  148. 

Louisiana. —  Mechanics',  etc..  Bank  r.  La- 
biche,  3  La.  Ann.  539;  Whitehurst  v.  Hickey, 
3  Mart.  N.  S.  589,  15  Am.  Dec.  167. 

Mississippi. —  State  v.  Basham,  77  Miss. 
688,  27  So.  996;  French  v.  State,  52  Miss. 
759. 

Neiv  York. —  People  v.  Holley,  12  Wend. 
481  [followed  in  Hall  v.  Luther,  13  Wend. 
491]. 

North  Carolina. — People  v.  Smith,  81  N.  C. 
304. 

Ohio. —  State  v.  Paulding  County,  61  Ohio 
St.  506,  56  N.  E.  473;  State  v.  Lewis,  10 
Ohio  St.  128. 

Pennsylvania. —  McMicken  v.  Com.,  58  Pa. 
St.  213. 

Tennessee. —  Thomason  v.  Justices,  3 
Humphr.  233 ;  Goodrum  v.  Carroll,  2  Humphr. 
490,  37  Am.  Dee.  564. 

Texas. —  Flatan  v.  State,  56  Tex.  93. 

Vermont. —  Taylor  v.  Nichols,  29  Vt.  104; 
State  Treasurer  v.  KelSey,  4  Vt.  371. 
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Virginia. — Washington  County  v.  Dunn,  27 
Gratt.  608 ;  Branch  v.  Randolph,  5  Call  546. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  7.  . 

Before  whom  recognizance  entered  into. — 
statute  requiring  a  sheriff,  before  entering 
upon  the  duties  of  his  office,  to  become  bound 
b}^  recognizance,  with  surety,  before  the  chief 
judge  of  the  county  court,  or,  in  case  of  his 
absence  or  death,  before  one  of  the  assistant 
judges,  is  constitutional  and  valid,  although 
the  constitution  provides  that  the  recogni- 
zance shall  be  taken  by  the  chief  judge  only. 
State  V.  Kelsey,  4  Vt.  371. 

Additional  bond  as  tax  collector  see  French 
r.  State,  52  Miss.  759. 

A  sheriff's  omission  to  give  bond  as  col- 
lector of  taxes  within  the  prescribed  time 
does  not  per  se  affect  his  capacity  as  to  the 
execution  of  judicial  process.  Mechanics', 
etc.,  Bank  v.  Labiche,  3  La.  Ann.  539. 

37.  People  v.  Smith,  81  N.  C.  304. 

38.  Alabama. —  Ex  p.  Candee,  48  Ala.  386. 
Georgia. —  Crawford  v.  Howard,  9  Ga.  314; 

Stephens  v.  Crawford,  1  Ga.  574,  44  Am.  Dec. 
680. 

Illinois. —  People  v.  Fletcher,  3  111.  482. 

Iowa. —  State  v.  Van  Beek,  87  Iowa  569,  54 
N.  W.  525,  43  Am.  St.  Rep.  397,  19  L.  R.  A. 
622. 

Kentucky. —  Com.  v.  Yarbrough,  84  Ky. 
496,  2  S.  W.  68,  8  Ky.  L.  Rep.  483. 

Michigan. — ^People  v.  Mayworm,  5  Mich. 
146. 

New  York. —  People  v.  Holley,  12  Wend. 
481  [foUoived  in  Hall  v.  Luther,  13  Wend. 
491]. 

Ohio. —  State  v.  Paulding  County,  61  Ohio 
St.  506,  56  N.  E.  473;  State  v.  Lewis,  10  Ohio 
St.  128. 

Texas.—-  Flatan  r.  State,  56  Tex.  93 ;  Mad- 
dox  V.  York,  21  Tex.  Civ.  App.  622,  54  S.  W. 
24. 

Virginia. —  Bowers  v.  Millar,  3  Munf.  492. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  5-7. 

Where  qualification  prevented  by  injunc- 
tion.— Where  the  statute  provides  that,  when 
any  election  is  contested,  the  person  elected 
shall  have  twenty  days  in  which  to  qualify 
after  the  date  of  the  decision,  an  injunction 
restraining  the  person  elected  from  qualifying 
as  sheriff  is  so  much  in  the  nature  of  a  con- 
test that  he  will  be  entitled  to  ac  least  a 
reasonable  time  after  a  decision  in  his  favor 
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the  office  is  to  be  deemed  vacant.'^''  Where  a  claimant  of  the  office  of  sheriff  is 
acting  as  such,  that  circumstance,  together  with  the  certificate  of  election,  raises 
the  presumption  that  he  has  executed  his  bond  and  taken  the  oath  of  office.''^ 
It  is  error  to  permit  a  person  to  qualify  as  sheriff  where  it  does  not  appear  that 
he  has  been  appointed  or  elected  to  the  office." 

b.  Form  and  Requisites  of  Bond.*^  While  the  form  of  a  sheriff's  bond  is 
sometimes  prescribed  by  statute/^  a  failure  to  comply  literally  with  the  form 
prescribed  by  the  legislature  does  not  invalidate  the  bond,^"^  but  it  is  sufficient 
if  the  conditions  of  the  bond  are  substantially  and  in  effect  the  same  as  those 
prescribed  by  the  statute;  *^  and  a  bond  which  has  been  accepted  and  approved 
is  not  invalidated  by  the  fact  that  the  obligee  is  not  the  obligee  designated  by 
the  statute.*®  Neither  is  a  bond,  executed  in  the  form  and  for  the  sum  prescribed 
by  law,  vitiated  by  having  annexed  to  the  names  of  some  of  the  sureties  words 
expressing  the  true  liability  of  the  parties. It  is  usually  required  that  the 


in  which  to  qualify.  State  v.  Van  Beek,  87 
Iowa  569,  54  N.  W.  525,  43  Am.  St.  Rep.  397, 
19  L.  R.  A.  622. 

One  seeking  an  extension  of  the  time  must 
show  some  extraordinary  reason  why  it 
should  be  granted.  Flatan  v.  State,  56  Tex. 
93. 

39.  Alabama. —  Ex  p.  Candee,  48  Ala.  386. 
Illinois. —  Davis  v.  Hay  don,  4  111.  35. 
Michigan. —  People  v.  Mayworm,  5  Mich. 
146. 

North  Carolina. —  Sneed  v.  Bullock,  80 
N^.  C.  132. 

Ohio. —  State  v.  Paulding  County,  61  Ohio 
St.  506,  56  N.  E.  473. 

Texas.—  Flatan  v.  State,  56  Tex.  93 ;  State 
r.  Box,  34  Tex.  Civ.  App.  435,  78  S.  W.  982; 
Maddox  v.  York,  21  Tex.  Civ.  App.  622,  54 
S.  W.  24. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  5-7. 

One  to  whom  the  board  of  canvassers  have 
refused  a  certificate  of  election,  although  he 
was  elected,  does  not  forfeit  his  right  to  the 
office  by  failing  to  qualify  within  the  pre- 
scribed time.  People  v.  Mayworm,  5  Mich. 
146. 

Second  commission  to  same  person. — Where 

two  persons,  who  were  successively  commis- 
sioned to  execute  the  office  of  sheriff,  have 
failed  to  give  bonds  within  the  time  pre- 
scribed by  law,  the  governor  cannot  thereupon 
issue  a  second  commission  to  the  person  first 
commissioned.  Bowers  v.  Millar,  3  Munf. 
(Va.)  492. 

Whether  statute  directory  or  mandatory. — 

A  statute  requiring  a  person  elected  as 
sheriff  to  qualify  within  a  prescribed  time, 
under  penalty  of  losing  the  office,  will  be  con- 
strued as  directory  only  in  a  case  where  the 
sheriff  is  prevented  from  qualifying  within 
the  time  allowed  by  reasons  beyond  his  con- 
trol (Flatan  v.  State,  56  Tex.  93.  But  com- 
pare State  V.  Box,  34  Tex.  Civ.  App.  435,  78 
S.  W.  982),  but  not  in  case  of  neglect  or 
refusal  to  qualify  within  the  time  limited 
(Flatan  v.  State,  supra). 

Acceptance  of  bond  after  statutory  time. — 
Where  a  sherifi'-elect  had.  within  tl\o  time 
prescribed  by  law  after  his  election,  executed 
a  bond,  wliieh  was  duly  approved  by  the  com- 
missioners, and  the  attorney-general  refused 


to  approve  it  on  account  of  a  supposed  infor- 
mality, and  in  consequence  the  treasurer  re- 
fused to  accept  it,  and  the  sheriff  afterward, 
but  after  the  expiration  of  the  three  weeks, 
executed  another  bond,  which  was  approved 
and  accepted,  he  did  not  incur  a  forfeiture 
of  his  office.  State  r.  Yates,  3  Hill  (S.  C.) 
230.  See  also  Monteith  v.  Com.,  15  Graft. 
(Va.)  172. 

40.  People  v.  Clingan,  5  Cal.  389. 

41.  Johnson  v.  Ellis,  Lift.  Sel.  Cas.  (Ky.) 
24. 

42.  Form  and  requisites  of  bond  of:  Con- 
stable see  infra,  II,  B,  3,  b.  Deputy  see 
infra,  II,  C,  5. 

43.  Baker  County  v.  Huntington,  46  Oreg. 
275,  79  Pac.  187;  State  v.  Yates,  Riley  (S.  C.) 
256,  3  Hill  230. 

44.  Young  f.  State,  7  Gill  &  J.  (Md.)  253. 

45.  McCracken  v.  Todd,  1  Kan.  148,  163 
(holding  that  a  bond  conditioned  that  the 
sheriff  "  shall  faithfully  perform  the  duties 
of  such  sheriff,  as  aforesaid,  and  faithfully 
demean  himself  in  office,  pay  over  all  moneys 
that  may  come  into  his  hands  by  virtue  of 
said  office,  according  to  the  lawful  direction 
of  the  same,  and  in  all  things  act  according 
to  law,"  is  valid  under  a  statute  requiring 
the  bond  to  be  conditioned  '*  that  he  will 
faithfully  collect  and  pay  over  all  moneys 
entrusted  to  him  for  collection,  and  account 
for  all  moneys  coming  into  his  hands,  and 
faithfully  and  impartially  demean  himself  in 
office");  King  u.  Frazer,  2  Tex.  App.  Civ. 
Cas.  §  788  (liolding  that  a  bond  conditioned 
that  the  sherifl'  will  well  and  truly  per- 
form "  the  duties  of  his  office  is  a  substantial 
compliance  with  a  statute  requiring-  the  bonil 
to  be  conditioned  that  he  will  "  faithfully 
perform  "  such  duties). 

46.  Bay  County  r.  Brock,  44  :\rich.  45.  6 
N.  W.  101  (holding  that  a  bond  naming  the 
county  as  obligee  is  valid,  although  the  stat- 
ute requires  the  bond  to  be  given  to  the 
people)  ;  Treasurers  r.  Stevens,  2  iVIcCord 
(S.  C.)  107  (holding  that  a  bond  to  the 
"  commissioners  of  the  treasury  "  is  good,  al- 
though the  statute  requires  sheriffs  to  give 
bond  to  the  "treasurers  of  the  state"). 

47.  State  r.  Yates.  3  Hill  230,  so  holding 
as  to  a  bond,  containing,  annexed  to  the 
names  of  some  of  the  iM^ndsmen,  the  wonls: 

[II.  A,  5,  bj 


1494   [35  Cye.]      SHERIFFS  AND  CONSTABLES 


sureties  shall  justify  before  the  county  court  or  some  designated  officer.*^  In  the 
absence  of  a  statute  requiring  a  sheriff's  official  bond  to  be  acknowledged  by  the 
signers  thereof,  such  acknowledgment  is  not  necessary  to  its  validity/*^  and  although 
the  law  may  require  the  bond  to  be  acknowledged  in  open  court,  the  omission  of 
this  formality  does  not  invalidate  the  bond.^^  Where  there  is  not  a  local  chief 
judge  in  each  county,  a  statute  requiring  a  sheriff's  recognizance  to  be  taken 
before  the  first  judge  of  the  county  court  is  complied  with  by  its  being  taken 
before  the  assistant  judge  of  the  county  whose  name  appears  first  in  order  upon 
the  record  of  the  election.^* 

e.  Amount  of  Bond.^^  The  amount  of  a  sheriff  s  bond  is  usually  fixed  by 
statute ;  but  the  county  commissioners  may  require  a  larger  bond  when  the 
exigencies  of  the  case  demand  it;^*  and  conversely,  when  a  sheriff's  official  bond 
has  been  accepted,  it  is  not  void  because  the  penalty  is  less  than  is  required  by 
the  statute.^^ 

d.  Delivery  of  Bond.  In  order  for  a  sheriff's  bond  to  become  effective  it 
must  be  delivered  to  the  proper  authority.^® 

e.  Approval,  Filing:,  and  Recording  of  Bond."  It  is  generally  required  that 
the  sheriff's  bond,  in  order  that  it  may  become  effective  as  a  part  of  his  qualifica' 
tion,  shall  be  approved  by  the  county  court,^**  or  some  designated  judicial  officer,^® 


*'  For  $2,500  pro  rata,  with  the  other  co-ob- 
ligors on  this  bond/' 

48.  See  Baker  County  v.  Huntington,  46 
Oreg.  275,  79  Pae.  187. 

49.  Washington  County  f.  Dunn,  27  Gratt. 
(Va.)  608. 

50.  McLean  f.  Buchanan,  53  N.  C.  444. 

51.  Wing  V.  Gleason,  36  Vt.  371. 

52.  Amount  of  bond  on  constable  see  in- 
fra,  I],  B,  3,  c. 

53.  Grimes  r.  Butler,  1  Bibb  (Ky.)  192; 
Dixon  V.  Beaufort  County  Com'rs,  80  X,  C. 
118;  State  r.  Yates,  Riley  (S.  C.)  256,  3 
Hill  230. 

54.  Burnett  f.  Nesmith,  62  Ala.  261 ;  Dixon 
V.  Beaufort  County  Com'rs,  80  N.  C.  118 
[modifi/ivQ  Sikes  r.  Bladen  County  Com'rs, 
72  N.  C.  34]. 

Bond  with  penalty  larger  than  fixed  by 
order  of  court  requiring  same. — ^Where,  be- 
cause of  an  administration  committed  to  the 
sheriff,  his  bond  became  insufficient  security, 
and  the  probate  judge  thereon  notified  the 
commissioners'  court,  then  in  session,  which 
required  the  sheriff  to  give  an  additional 
bond  in  a  penalty  larger  than  that  of  a 
former  bond,  the  fact  that  the  judge  of  pro- 
bate took  and  approved  an  official  bond,  re- 
citing the  facts,  without  stating  the  penalty 
prescribed  in  said  orders,  and  fixed  the  pen- 
alty at  a  much  greater  sum  than  that  required 
in  the  order,  did  not  render  the  bond  in- 
valid.   Burnett  v.  Nesmith,  62  Ala.  261. 

55.  Grimes  v.  Butler,  1  Bibb  (Ky.)  192. 

56.  Baker  County  v.  Huntington,  46  Oreg. 
275,  79  Pac.  187,  holding  that  where  a  sheriff's 
bond  was  irregular  on  its  face,  in  that  the 
sheriff's  name  did  not  appear  thereon  as  prin- 
cipal; the  name  of  only  one  of  the  six  sign- 
ing sureties  was  written  in  the  body  of  the 
instrument ;  the  minutes  or  entries  of  amounts 
made  opposite  the  signatures  of  the  sureties 
showed  that  they  had  signed  in  the  aggregate 
for  only  seven  thousand  dollars,  whereas  the 
bond  called  for  ten  thousand  dollars ;  and 
two  of  the  sureties  who  signed  had  not  justi- 
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fied,  the  county  was  put  upon  inquiry  as 
to  the  authority  of  the  sheriff  to  deliver  the 
bond  on  behalf  of  the  sureties,  and  the  latter 
were  not  estopped  to  deny  his  want  of  au- 
thority, and  as  the  defects  were  such  as  to 
refute  any  apparent  authority  on  the  part 
of  the  sheriff  to  deliver  the  same  for  the 
sureties,  the  question  of  the  sheriff's  actual 
authority  to  so  deliver  it  was  one  of  fact. 

57.  Approval,  filing,  and  recording  of  bond 
of  constable  see  infra,  II,  B,  3,  e. 

58.  Alabama. —  McLure  v.  Colclough,  17 
Ala.  89. 

Kentucky. —  Com.  v.  Yarbrough,  84  Ky.  496, 
2  S.  W.  68,  8  Ky.  L.  Rep.  483. 

Oregon. —  Baker  County  v.  Huntington,  46 
Oreg.  275,  79  Pac.  187. 

Tennessee. —  Thomason  v.  Justices,  3 
Humphr.  233. 

Texas.— Wright  v.  Leath,  24  Tex.  24. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  7. 

After  a  judge  has  approved  the  sheriff's 
bond  his  duties  cease,  and  he  has  no  more 
control  over  it.    People  V.  Fletcher,  3  111.  482. 

A  judge's  certificate  that  a  sheriff's  bond 
was  executed  with  the  concurrence  of  him- 
self and  the  justices  of  the  peace  is  sufficient, 
without  the  latters'  signatures  to  show  that 
the  sureties  were  approved  by  them.  White- 
hurst  V.  Hickey,  3  Mart.  N.  S.  (La.)  589,  15 
Am.  Dec.  167. 

The  delivery  of  the  bond  to  the  chief  jus- 
tice for  the  approval  of  the  county  court  is 
a  sufiicient  delivery  on  the  part  of  the  obli- 
gors, and  a  deposit  of  it  in  the  proper  office 
fully  evidences  its  delivery  to  and  acceptance 
by  the  state,  and  renders  it  effectual  without 
other  proof  of  approval  by  the  county  court. 
Wright  V.  Leath,  24  Tex.  24. 

59.  Johnson  v.  Caffrey,  59  Ala.  331,  pro- 
bate judge. 

Delivery  of  bond  for  record. —  The  delivery 

of  a  sheriff's  bond  by  the  justices  of  the 
orphans'  court  to  the  clerk  of  the  county 
court  to  be  there  recorded  shows  that  the 
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or  the  clerk  of  the  court, •'^  or  the  county  commissioners  or  supervisors/'^ 
and  filed  with  the  clerk  of  the  county  court and  recorded.®^  A  duly  elected 
sheriff  is  entitled  to  have  the  bond  presented  by  him  passed  upon  and,  if  sufficient, 
approved  by  the  officers  whose  approval  is  required  by  statute/*  and  mandamus 
is  the  proper  remedy  to  compel  them  to  perform  their  duty  in  this  respect.**^  The 
county  court  should  keep  a  record  of  the  delivery  and  acceptance  of  sheriffs' 
bonds/^  and  enter  the  approval  of  such  bonds  upon  the  minutes,  although  a 
failure  to  do  these  things  does  not  prevent  the  enforcement  of  a  bond  regularly 
given  and  accepted/^ 

f.  Validity  of  Bond.®^  The  validity  of  a  bond  accepted  and  approved  by  a 
judge  of  the  county  court  cannot  be  affected  by  his  negligence  or  mistake  in  the 
performance  of  an  act  not  within  the  scope  of  his  official  duties.'"^  Where  a 
sheriff's  bond  is  joint  and  several  it  is  not  invafidated  by  the  sheriff's  failure  to 
sign  it."^^  It  has  been  held  that  a  sheriff  *s  official  bond  which  is  not  accepted  by 
the  county  court  within  the  time  fixed  by  statute  is  void,  although  it  was  executed 
within  such  time;  but  it  has  also  been  held  that  a  bond  given  voluntarily  by 
the  sheriff  after  the  time  limited  by  statute,  although  bad  as  a  statutory  bond, 
is  good  as  a  common-law  bond.'^^  The  failure  of  the  justices  of  the  orphans' 
court  to  attest  a  sheriff's  bond  does  not  affect  its  validity.'*  Where  a  sheriff's 
bond  is  given  to  'Hhe  justices  composing"  the  county  court,  and  one  of  such 
justices  is  also  one  of  the  obligors,  the  bond  is  void.'^^ 

g.  Periodical  Renewal  of  Bond.  The  sheriff  is  sometimes  required  by  statute 
to  renew  his  official  bond  periodically  during  his  term  of  office,'*^  and  upon 


bond  was  so  accepted  by  the  court  as  to  be 
obligatory  upon  the  signers.  Young  v.  State, 
7  Gill  &  J.  (Md.)  253. 

Duty  ministerial. —  The  duty  of  the  judge 
of  probate  to  approve  the  sheriff's  bond  is 
ministerial  and  not  judicial.  Ex  p.  Candee, 
48  Ala.  386. 

60.  Gulick  V.  New,  14  Ind.  93,  77  Am.  Dec. 
49. 

Discretion  as  to  approval. —  The  clerk  is  a 
mere  ministerial  officer,  and  in  respect  to  the 
approval  of  the  bond  he  has  no  discretion 
other  than  to  determine  whether  the  security 
offered  is  sufficient.  Gulick  v.  New,  14  Ind. 
93,  77  Am.  Dec.  49. 

61.  Bay  County  v.  Brock,  44  Mich.  45,  6 
N.  W.  101. 

Approval  of  county  supervisors  final. —  Bay 

County  V.  Brock,  44  Mich.  45,  6  N.  W. 
101. 

62.  State  v.  Armstrong,  1  Mart.  N.  S. 
(La.)  269;  Baker  County  v.  Huntington,  46 
Oreg.  275,  79  Pac.  187. 

The  clerk  may  be  compelled  by  mandamus 
to  receive  a  bond  which  has  been  executed 
within  the  prescribed  time  and  approved  by 
the  judge.    People  v.  Fletcher,  3  111.  482. 

A  sheriff's  bond  is  legally  delivered  when 
it  is  signed  by  the  sheriff  and  his  sureties  in 
the  office  of  the  clerk  of  the  county  court  and 
left  upon  the  table,  whence  it  is  taken  by  the 
deputy  clerk  and  filed  among  the  papers  of 
the  office  where  it  remains  except  when  ap- 
plied for  and  used  by  attorneys  in  causes 
against  the  sheriff",  and  this  is  true,  although 
the  bond  is  not  a  good  statutory  bond.  Good- 
rum  V.  Carroll,  2  Humphr.  (Tenn.)  490,  37 
Am.  Dec.  564. 

63.  Copley  r.  Dinkgravo,  7  La.  Ann.  595; 
Young  V.  State,  7  Gill  &  J.  (Md.)  253. 


Where  there  is  no  separate  book  for  sher- 
iffs' bonds,  a  registry  in  the  mortgage  book 
is  sufficient.  Copeley  v.  Dinkgrave,  7  La. 
Ann.  595. 

Recording  not  essential  to  validity  of  bond. 

— McLean  v.  Buchanan,  53  N.  C.  444. 
Sureties  bound,  although  bond  not  recorded. 

—  Whitehurst  v,  Hickey,  3  Mart.  N.  S.  (La.) 
589,  15  Am.  Dec.  167. 

64.  In  re  Ewing,  4  Phila.  (Pa.)  370. 

65.  Ex  p.  Candee,  48  Ala.  386;  Gulick  v. 
New,  14  Ind.  93,  77  Am.  Dec.  49;  State  i: 
Lewis,  10  Ohio  St.  128.  And  see,  generally, 
Mandamus,  26  Cyc.  252. 

66.  Baker  County  v.  Huntington,  46  Oreg. 
275,  79  Pac.  187. 

67.  Baker  County  v.  Huntington,  46  Oreg 
275,  79  Pac.  187. 

68.  Baker  County  v.  Huntington,  46  Oreg. 
275,  79  Pac.  187. 

69.  Validity  of  bond  of:  Constable  see 
infra,  II,  B,  3,  g.    Deputy  see  infra,  II,  C,  5. 

70.  McLure  i:  Colclough,  17  Ala.  89,  sign- 
ing name  of  surety. 

71.  State  v.  McDonald,  4  Ida.  468,  40  Pac. 
312,  93  Am.  St.  Rep.  137  [folJoiring  Kurtz  r. 
Froquer,  94  Cal.  91,  29  Pac.  413;  People  v. 
Slocum,  1  Ida.  62]  ;  Baker  County  v.  Hunt- 
ington, 46  Oreg.  275,  79  Pac.  187. 

72.  Com.  r.  Yarbrough,  84  Ky.  490,  2  S.  VV. 
68,  8  Ky.  L.  Rep.  483. 

73.  Crawford  r.  Howard,  9  Ga.  314;  Ste- 
phens V.  Chawford,  1  Ga.  574,  44  Am.  Dec. 
680. 

74.  Young  r.  State,  7  Gill  &  J.  (Md.)  253. 

75.  Dickey  r.  Alley,  15  N.  C.  43  Ifolloiring 
Cumberland  Justices  r.  Armstrong.  14  N.  C, 
2S4 ;  Pasquotank  -fusticos  r.  Shaniionhouse, 
13  N.  C.  6]. 

76.  Renshaw  r.  Cook,   129  Ky.  347,  111 
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his  failure  to  comply  with  such  a  requirement  his  office  may  be  declared  to  have 
become  vacant.''^ 

h.  Production  of  Receipts  or  Settlements.  It  is  sometimes  required  that  a 
sheriff  shall  periodically  during  his  term/*  or  before  being  inducted  into  office 
for  a  second  or  subsequent  term/*  produce  receipts  or  settlements  showing  that 
his  dealings  with  public  moneys  have  been  faithful  and  just/^  and  such  a  require- 
ment is  not  unconstitutional,  as  imposing  qualifications  upon  th©  eligibility  of 
such  sheriff  elect,  other  than  those  required  by  the  constitution.^^ 

i.  Setting  Aside  Qualification.  It  has  been  held  that  where  the  county  court 
has  permitted  one  to  qualify  and  give  bond  as  sheriff,  it  may  at  the  same  term 
set  aside  such  qualification  and  bond.*^ 

j.  Evidence  of  Qualifleation.*^  Where  the  record  of  the  county  court, 
after  reciting  the  election  of  a  sheriff,  states  that  he  appeared  in  court  and  took 
the  several  oaths  prescribed  by  law,  and  entered  into  and  acknowledged  a  bond 
in  a  named  penalty  with  certain  persons  as  security,  the  record  is,  in  the  absence 
of  fraud,  conclusive  that  the  bond  was  properly  executed  by  the  persons  whose 
names  are  affixed  to  it.*'' 

k.  Death,  Removal,  Insolvency,  or  Discharge  of  Sureties.*^  It  is  sometimes 
provided  by  statute  that  in  case  of  the  death,  removal,  or  insolvency  of  a  surety,*^ 
or  of  the  application  of  a  surety  to  be  discharged  from  the  bond,**  the  sheriff 
must  give  new  or  additional  security  within  a  prescribed  time,**  failing  in  which 
the  office  is  to  be  regarded  as  vacant;  and  such  a  requirement  is  not  in  conffict 
with  a  constitutional  provision  that  sheriffs  shall  hold  their  offices  for  a  specified 
term.*^ 

6.  Term  of  Office  —  a.  In  General.  The  term  of  office  of  a  sheriff  is  fixed 
by  constitutional  or  statutory  provisions;  and  a  person  who  is  elected  to  the 
office  and  quahfies  is  entitled  to  hold  the  same  for  the  full  term  to  which  he  was 


S.  W.  377,  33  Ky.  L.  Rep.  860,  895,  holding 
that  under  Sess.  Laws  (1906),  p.  152,  c.  22, 
requiring  the  sheriff  on  or  before  a  desig- 
nated day  in  each  year  to  enter  into  bonds 
for  the  faithful  performance  of  his  duties, 
and  declaring  that  a  quietus  by  the  auditor 
of  public  accounts  and  from  the  fiscal  court 
shall  be  produced  by  each  sheriff  to  the 
county  court  on  or  before  such  date,  and  no 
tax  book  shall  be  delivered  to  the  sheriff 
who  shall  fail  to  exhibit  such  quietus,  etc., 
the  obtaining  of  the  quietus  is  not  a  condi- 
tion precedent  to  the  execution  of  the  bond 
required, 

77.  Schuff  V.  Pflanz,  99  Ky.  97,  35  S.  W. 
132,  18  Kj;.  L.  Rep.  25,  holding  that  Const. 
§  227,  specifying  causes  for  which  a  sheriff  or 
other  officer  shall  be  subject  to  indictment, 
and  providing  that,  on  conviction,  his  office 
shall  become  vacant,  is  not  exclusive,  and 
does  not  preclude  the  legislature  from  vest- 
ing county  courts  with  power  to  declare  the 
office  vacant  for  a  failure  to  execute  the 
bonds  which  section  103  of  the  constitution 
authorizes  the  legislature  to  require,  the 
power  being  necessary  to  enforce  compliance 
with  such  requirement. 

Vacancy  in  office  generally  see  infra,  II, 
A,  7. 

78.  Renshaw  v.  Cook,  129  Ky.  347,  111 
S.  W.  377,  33  Ky.  L.  Rep.  860,  895. 

79.  Lee  v.  Dunn,  73  N.  C.  595. 

80.  Lee  v.  Dunn,  73  N.  C.  595,  production 
of  tax  receipts.  See  also  Johnson  v.  Ellis, 
Litt.  Sel.  Cas.  (Ky.)  24. 
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81.  Lee  f.  Dunn,  73  N.  C.  595. 

82.  Bunting  f.  Willis,  27  Gratt.  (Va.)  144, 
21  Am.  Rep.  338. 

83.  See,  generally.  Evidence,  16  Cyc. 
821. 

84.  Evidence  of  qualification  of  constable 
see  infra,  II,  B,  3,  h, 

85.  Calwell  r.  Com.,  17  ,Gratt.  (Va.)  391. 

86.  Death,  removal,  insolvency,  or  dis- 
charge of  sureties  of  constable  see  infra,  II, 
B,  3,  i. 

87.  State  f.  Taylor,  2  Bailey  (S.  C.)  524. 

88.  Bruner  v.  Bryan,  50  Ala.  522;  Bennett 
f.  State,  58  Miss.  556  [followed  in  State  i\ 
Morgan,  59  Miss.  349]. 

89.  Bruner  v.  Bryan,  50  Ala.  522;  Bennett 
V.  State,  58  Miss.  556  [followed  in  State  v. 
Morgan,  59  Miss.  349]  ;  State  v.  Taylor,  2 
Bailey  (S.  C.)  524. 

90.  Bruner  v.  Bryan,  50  Ala.  522;  Bennett 
V.  State,  58  Miss.  556  [followed  in  State  r. 
Morgan,  59  Miss.  349];  State  V.  Taylor,  2 
Bailey  (S.  C.)  524. 

Vacancy  in  office  generally  see  infra,  II, 
A  7. 

9l'.  State  V.  Taylor,  2  Bailey  (S.  C.)  524, 

92.  Term  of  office  of:  Constable  see  in- 
fra, II,  B,  4.    Deputy  see  infra,  II,  C,  6. 

93.  Pruitt  V.  Squires,  64  Kan.  855,  68  Pac. 
643;  Collins  v.  Nail,  14  N.  C.  457;  Burt  v. 
Bobo,  4  Sneed  (Tenn.)  234;  State  V.  Saxton, 
13  Wis.  168. 

Change  in  length  of  term. — Where  the  term 
of  office  is  prescribed  by  the  constitution  it 
is  not  within  the  power  of  the  legislature  to 
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elected.^''  It  has  been  held  that  a  constitutional  provision  that  sheriffs  shall 
hold  their  offices  for  two  years  means  that  the  term  of  a  sheriff  shall  be  from  one 
general  election  to  another  and  not  exactly  two  calendar  years;  but  it  has  also 
been  held  that  where,  under  the  law,  an  election  gave  only  a  right  to  be  inducted 
into  the  office,  a  provision  that  sheriffs  should  hold  office  for  two  years  meant 
calendar  years. Upon  the  election  and  qualification  of  the  new  sheriff,  the 
powers  of  the  previous  incumbent  cease. 

b.  When  Term  Commences.  Under  earlier  constitutional  or  statutory  pro- 
visions the  term  of  the  sheriff  began  upon  his  election  or  qualification  and  ran  for 
a  certain  period  thereafter;  but  this  rule  led  to  much  confusion  and  litigation 
with  regard  to  the  commencement,  duration,  and  termination  of  particular  terms, 
and  the  modern  rule  is  that  the  terms  of  sheriffs  begin  and  end  at  fixed  dates, 
and  one  who  is  chosen  to  fill  a  vacancy  serves  no  longer  than  the  unexpired 
portion  of  his  predecessor's  term.^  Where  a  sheriff  is  elected  for  a  term  of  fixed 
length  merely,  and  not  with  reference  to  some  designated  time  when  his  tenure 
shall  commence,  his  election  entitles  him  to  the  office  from  the  time  that  the 
term  of  his  predecessor  expires,^  and  if  his  predecessor  dies  or  resigns  before  the 
expiration  of  his  term  the  new  sheriff  is  thereupon  entitled  to  the  office  at  once.^ 
The  induction  of  a  sheriff  into  office  before  the  beginning  of  the  term  for  which 
he  was  elected  is  a  nullity.* 

e.  Holding  Over.^  As  a  general  rule  a  sheriff  holds  his  office  until  his  successor 
is  duly  elected  ®  and  qualified;  ^  and  so  where  a  constitutional  amendment  or 
statutory  provision  readjusting  the  times  of  holding  elections  leaves  an  interval 
between  the  expiration  of  the  term  of  a  sheriff  and  the  time  when  his  successor 


prolong  or  diminish  it.  Atty.-Gen.  v.  Brunst, 
3  Wis.  787  [approved  in  State  v.  Saxton,  13 
Wis.  168]. 

A  statute  changing  the  date  of  the  com- 
mencement of  the  terms  of  sheriffs  has  been 
held  void  as  creating  a  vacancy  which  in  some 
counties  could  not  be  filled  by  the  incumbent 
of  the  office  holding  over  by  reason  of  a  con- 
stitutional limitation  of  tenure.  State  v. 
Hetfner,  59  Ohio  St.  368,  52  N.  E.  785, 
where  it  is  said  that  the  power  granted  to 
the  legislature  to  provide  for  filling  vacancies 
does  not  imply  a  power  to  create  an  interval 
between  the  official  terms  of  two  persons 
elected  to  fill  the  office. 

94.  State  v.  Spence,  7  Ala.  500,  holding 
that  the  sheriffs,  elected  under  the  act  of 
1833,  "  for  the  organization  of  certain  coun- 
ties therein  named,"  were  entitled  to  their 
offices  for  the  constitutional  term  of  three 
years,  although  their  successors  might  have 
been  elected  before  the  expiration  of  that 
period. 

95.  Thornton  v.  Boyd,  25  Miss,  598  [ap- 
proving Paris  V.  Hiram,  12  Mass.  262; 
Hughes  V.  Buckingham,  5  Sm.  &  M.  (Miss.) 
632;  Smith  v.  Halfacre,  6  How.  (Miss.)  582], 
holding  that  a  sheriff,  who  was  elected  at  the 
general  election,  held  on  the  2d  and  3d  days 
of  November,  1841,  for  the  constitutional  term 
of  two  years,  remained  in  office  until  the 
last  day  of  the  general  election  in  1843, 
which  was  held  on  the  6th  and  7th  days  of 
November  in  that  year.  But  compare  Collins 
V.  Nail,  14  N.  C.  457. 

96.  Burt  V.  Bobo,  4  Sneed  (Tenn.)  234, 
holding  that  where  a  sheriff  elected  for  two 
years  was  inducted  into  office  on  April  6, 
1852,  and,  being  reelected,  qualified  on  April 


3,  1853,  his  second  term  did  not  expire  until 
April  6,  1856. 

97.  Hinds  V.  Doubleday,  21  Wend.  (N.  Y.) 
223. 

98.  See  Garner  v.  Clay,  1  Stew.  (Ala.) 
182  (holding  that  a  sheriff's  term  commenced 
at  his  election)  ;  McCracken  v.  Todd,  1  Kan. 
148  (holding  that  a  sheriff  held  his  office 
from  the  date  of  acceptance  of  his  commis- 
sion) ;  People  v.  Gre^.n,  2  Wend.  (N.  Y.)  260 
(holding  that  a  sheriff",  elected  to  supply 
a  vacancy  occasioned  by  the  death  of  his 
predecessor,  held  his  office  for  three  years)  : 
Atty.-Gen.  v.  Brunst,  3  Wis.  787  (holding 
that  under  Const,  art,  6,  §  4,  providing  that 
sheriffs,  coroners,  etc.,  "  shall  be  chosen  .  .  . 
once  in  every  two  years,  and  as  often  a-^ 
vacancies  shall  happen,"  when  a  person  was 
legally  elected  to  fill  a  vacancy  in  the  office 
of  sheriff,  it  was  for  a  term  of  two  years, 
and  not  for  the  unexpired  term  of  his  pre- 
decessor) . 

99.  Filling  vacancies  see  infra,  II,  A,  7,  f. 

1.  See  the  constitutions  and  statutes  of  the 
various  states. 

2.  State  V.  Spence,  7  Ala.  500. 

3.  State  V.  Spence,  7  Ala.  500. 

4.  People  r.  Smith,  81  N.  C.  304. 

5.  Holding  over  by  constable  see  infra,  II. 
B,  4,  b. 

6.  Sneed  v..  Bullock,  80  N.  C.  132;  Collins 
r.  Nail.  14  N.  C.  457:  State  v.  Vincent,  20 
S.  D.  90,  104  N.  W.  914. 

7.  Alabama. —  Garner  r.  Clay,  1  Stew. 
182. 

Indiana. —  Stale  r.  Linkhauer,  142  Ind.  94, 
^1  N.  E.  325:  Akers  r.  State,  S  Ind.  484. 

Kansas. —  Pruitt  r.  Squires,  64  Kan.  855, 
68  Pao.  643  [folloicing  State  r.  Andrews,  64 
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can  be  elected  the  incumbent  is  entitled  to  hold  over  during  such  period,^  although 
no  provision  is  made  by  the  constitutional  amendment  or  by  statute  for  such 
interval,^  and  even  though  the  effect  of  such  holding  over  is  to  continue  him  in 
office  for  a  longer  consecutive  period  than  is  permitted  by  the  constitution.^^  But 
in  some  states  it  is  held  that  where  one  is  appointed  to  fill  a  vacancy  for  an  unex- 
pired term,  his  right  to  the  office  ceases  on  the  expiration  of  the  term  for  which 
he  was  originally  appointed,  and  he  is  not  entitled  to  hold  over,  although  the 
sheriff  elected  for  the  succeeding  term  fails  to  qualify  or  the  election  for  such 
term  is  void,  but  in  such  case  there  is  again  a  vacancy  in  the  office  which  can  be 
filled  by  another  appointment.^^ 

7.  Vacancies  —  a.  Occurrence  and  Declaration.  Where  a  sheriff  elect  is 
entitled,  upon  qualifying,  to  hold  office  for  a  specified  term,  anything  which  pre- 
vents him  from  so  doing  creates  a  constructive  or  virtual  vacancy  in  the  office 
for  his  entire  term/^  which  is  as  effectual  to  authorize  an  appointment  to  fill  the 
office  as  a  literal  vacancy  caused  by  his  death  after  qualifying  would  be ;  and 
hence  where  the  sheriff  elect  dies  after  the  term  of  his  predecessor  has  expired, 
although  before  he  has  received  notice  of  his  election,  the  previous  incumbent  is 
not  entitled  to  hold  over  for  the  succeeding  term.^'^  Under  various  constitutional 
or  statutory  provisions  the  office  of  sheriff  may  be  declared  vacant  because  of  the 


Kan.  474,  67  Pac.  870,  and  distinguishing 
Horton  v.  Watson,  23  Kan.  229]. 

Kentucky. —  Gate  v.  Ross,  2  Duv.  243. 

Louisiana. —  Pumphrey  v.  Delalioussaye,  9 
Rob.  42. 

Worth  Carolina. —  Sneed  v.  Bullock,  80  N.  C. 
132;  Collins  v.  Nail,  14  N.  C.  457. 

Rhode  Island. —  Doliver  v.  Collingwood,  15 
R.  I.  510,  8  Atl.  711. 

South  Dakota.-  -  State  v.  Vincent,  20  S.  D. 
90,  104  N.  W.  914. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  9. 

A  constitutional  limitation  of  tenure  to 
two  consecutive  terms  means  two  full  terms 
and  an  indeterminate  and  uncertain  period 
thereafter  until  a  successor  is  qualified.  Pru- 
itt  V.  Squires,  64  Kan.  855,  68  Pac.  643. 

A  sheriff  who  is  reappointed  may  act  un- 
der his  first  appointment  until  duly  qualified 
under  the  second.  Pumphrey  v.  Delahoussaye, 
9  Rob.  (La.)  42. 

Where  a  person  elected  sheriff  is  ineligible, 
the  previous  incumbent  should  hold  until  a 
successor  is  elected  at  an  election  ordered  for 
that  purpose.  Hoskins  v.  Brantley,  57  Miss. 
814. 

Where  a  sheriff  elect  fails  to  qualify  a 

vacancy  occurs  which  is  to  be  filled  by  ap- 
pointment, and  the  former  incumbent  is  not 
entitled  to  hold  over  until  the  next  general 
election.  Sneed  v.  Bullock,  80  N.  C.  132 
[distinguishing  Jones  v.  Jones,  80  N.  C.  127; 
Battle  V.  Mclver,  68  N.  C.  467]. 

8.  Pruitt  V.  Squires,  64  Kan.  855,  68  Pac. 
643  [following  State  v.  Andrews,  64  Kan.  474, 
67  Pac.  870,  and  distinguishing  Davis  v. 
Patten,  41  Kan.  480,  21  Pac.  677;  Horton  v. 
Watson,  23  Kan.  229]  ;  State  v.  Harris,  77 
Ohio  St.  481,  83  N.  E.  912  [followed  in  State 
V.  Pontius,  78  Ohio  St.  353,  85  N.  E.  540] 
(where  the  terms  of  incumbents  were  ex- 
tended by  the  legislature)  ;  State  v.  Heffner, 
59  Ohio  St.  368,  52  N.  E.  785. 

No  vacancy  exists  during  such  period  and 
the  governor  is  not  authorized  to  appoint  a 
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person  to  the  office  of  sheriff  for  such  period. 
Pruitt  V.  Squires,  64  Kan.  855,  68  Pac.  643. 

9.  Pruitt  V.  Squires,  64  Kan.  855,  68  Pac. 
643  [following  State  v.  Andrews,  64  Kan.  474, 
67  Pac.  877,  and  distinguishing  Davis  v.  Pat- 
ten, 41  Kan.  480,  21  Pac.  677;  Horton  v. 
Watson,  23  Kan.  229]. 

10.  Pruitt  V.  Squires,  64  Kan.  855,  68  Pac. 
643  [folloiving  State  V.  Andrews,  64  Kan.  474, 
67  Pac.  877,  and  distinguishing  Davis  v.  Pat- 
ten, 41  Kan.  480,  21  '  Pac.  677;  Horton  v. 
Watson,  23  Kan.  229];  State  V.  Harris,  77 
Ohio  St.  481,  83  N.  E.  912  [followed  in  State 
V.  Pontius,  78  Ohio  St.  353,  85  N.  E.  540], 
where  the  constitutional  amendment  regulat- 
ing elections  authorized  the  legislature  to  ex- 
tend existing  terms.  But  compare  State  V. 
Heffner,  59  Ohio  St.  368,  52  N.  E.  785. 

The  extension  being  merely  temporary  the 
constitutional  limitation  of  tenure  is  not  ap- 
plicable. State  V.  Harris,  77  Ohio  St.  481, 
83  N.  E.  912  [followed  in  State  v.  Pontius, 
78  Ohio  St.  353,  85  N.  E.  540]. 

Limitation  of  tenure  see  supra,  II,  A,  3,  b. 

11.  Terry  v.  Hargis,  74  S.  W.  271,  24  Ky. 
L.  Rep.  2498  [following  Olmstead  v.  Augustus, 
112  Ky.  365,  65  S.  W.  817,  23  Ky.  L.  Rep. 
1772;  Campbell  v.  Dotson,  111  Ky.  125,  63 

5.  W.  480,  23  Ky.  L.  Rep.  510];  State  v. 
Spears,  (Tenn.  Ch.  App.  1899)  53  S.  W.  247. 

12.  Vacancy  in  office  of  constable  see  in- 
fra, 11,  B,  5. 

13.  Maddox  v.  York,  21  Tex.  Civ.  App.  622, 
54  S.  W.  24  [disapproving  and  criticizing  as 
"  more  technical  than  sound "  Kimberlin  v. 
State,  130  Ind.  120,  29  N.  E.  773,  30  Am. 
St.  Rep.  208,  14  L.  R.  A.  856 ;  State  v.  Hunt, 
54  N.  H.  431;  State  v.  Dahl,  55  Ohio  St. 
195,  45  N.  E.  56;  State  v.  Hopkins,  10  Ohio 
St.  509]. 

14.  Maddox  r.  York,  21  Tex.  Civ.  App.  622, 
54  S.  W.  24. 

15.  Maddox  v.  York,  21  Tex.  Civ.  App.  622, 
54  S.  W.  24. 

Holding  over  generally  see  supra,  II,  A, 

6,  c.         .  ' 
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failure  of  the  sheriff  elect  to  quahfy/®  the  faihire  of  the  sheriff  to  give  a  new  bond 
when  required/^  or  the  unauthorized  and  protracted  absence  of  the  sheriff  from 
the  county;  and  a  vacancy  may  also  result  from  the  death  of  the  sheriff,  or  his 
resignation/ removal,^^  suspension,^^  or  abandonment  of  the  office.^^  It  has  been 
held  that  the  failure  of  a  sheriff  to  execute  or  renew  the  official  bond  required  by 
the  statute  does  not  ipso  facto  vacate  his  office,^^  but  is  merely  a  cause  of  for- 
feiture and  vacancy  which  may  be  declared  in  a  proper  judicial  proceeding;  but 
it  has  also  been  held  that  no  formality  of  trial  before  the  county  commissioners' 
court  is  necessary  to  determine  whether  the  office  has  become  vacant  by  failure 
to  give  bond.-^  A  sheriff's  acceptance  of  an  incompatible  office  ipso  facto  vacates 
the  office  of  sheriff,^ ^  or  according  to  other  authority  warrants  a  declaration  by 
the  court  that  the  office  is  vacated."  If  the  county  court  accept  a  bond  not 
executed  until  after  the  time  prescribed  by  the  statute  it  cannot  subsequently 
declare  the  office  vacant  for  failure  to  give  the  bond  in  time.^^  A  vacancy  in  the 
office  of  sheriff  which  may  be  filled  by  appointment  implies  that  no  one  has  any 
title  to  the  office,^^  and  such  a  vacancy  does  not  exist  when  judgment  of  ouster 
against  the  incumbent  of  the  office  is  obtained  on  quo  warranto  on  the  ground 
that  relator  has  a  superior  title. The  vacancy  is  to  be  declared  by  the  officer 
or  court  designated  by  the  statute;  but  a  statute  authorizing  a  designated  officer 
to  certify  to  the  executive  the  existence  of  the  facts  which  under  the  law  create 
a  vacancy  does  not  authorize  such  officer  to  declare  the  office  vacant, and  if 
such  officer  certifies  a  vacancy  when  in  fact  none  exists,  an  appointment  to  fill 
such  supposed  vacancy  is  void  and  does  not  affect  the  right  of  the  incumbent. 


16.  See  supra,  II,  A,  5,  a. 

17.  Bosworth  v.  Walters,  46  Ga.  635,  hold- 
ing that  where  the  governor  ordered  a  sheriff 
to  give  a  new  bond  to  the  ordinary  of  the 
county  within  ten  days,  and  he  failed  to 
comply,  he  forfeited  his  right  to  exercise  the 
duties  of  his  office,  although  meanwhile  a 
vacancy  in  the  office  of  ordinary  occurred, 
the  law  providing  that  the  clerk  of  the 
superior  court  might  then  act  as  ordinary. 
And  see,  generally,  supra,  II,  A,  5,  g. 

18.  See  Hill  v.  State,  1  Ala.  559;  Stokes 
V.  Kirkpatrick,  1  Mete.  (Ky.)  138. 

19.  See  infra,  II,  A,  7,  b. 

20.  See  infra,  II,  A,  7,  e. 

21.  See  infra,  II,  A,  7,  d. 

22.  See  infra,  II,  A,  7,  c. 

23.  Ex  p.  Candee,  48  Ala.  386;  Brown  V. 
Grover,  6  Bush  (Ky.)  1;  Clark  v.  Ennis, 
45  N.  J.  L.  69;  Vann  v.  Pipkin,  77  N.  C. 
408.  Contra,  Bennett  v.  State,  58  Miss.  556 
[followed  in  State  v.  Morgan,  59  Miss.  349], 
holding  that  the  failure  of  a  sheriff  to  sup- 
ply new  sureties,  when  so  ordered  by  the 
board  of  supervisors,  on  petition  of  sureties 
to  be  released,  ipso  facto  vacates  the  office. 

24.  Ex  p.  Candee,  48  Ala.  386,  holding 
further  that  in  such  a  proceeding  it  is  a 
good  defense  that  a  sufficient  bond  was  pre- 
sented in  the  time  limited,  and  that  the 
probate  judge,  without  any  legal  reason,  re- 
fused to  approve  and  file  it. 

25.  Flatan  f.  State,  5,6  Tex.  93,  so  hold- 
ing on  the  ground  that  the  only  question  of 
fact  to  be  determined  is  whether  or  not  the 
person  elected  has  neglected  or  refused  to 
qualify,  and  such  fact  is  known  to  the  court 
judiciahy,  and  the  fact  that  such  court  de- 
clares the  office  vacant  without  process  or 
formal  trial  does  not  prevent  its  action  from 
being  judicial. 


26.  Shell  V.  Cousins,  77  Va.  328  [follow- 
ing Rex  V.  Trelawney,  3  Burr,  1616,  97  Eng. 
Reprint  1010;  Milward  v.  Thatcher,  2  T.  R. 
81,  1  Rev.  Rep.  432,  100  Eng.  Reprint  45], 
holding  that  in  such  case  no  order  of  amotion 
is  necessary. 

In  Virginia  any  other  office  is  incompatible 
with  that  of  sheriff,  the  constitution  provid- 
ing that  "  sheriffs  shall  hold  no  other  office." 
Shell  V.  Cousins,  77  Va.  328. 

A  resignation  from  the  second  office  after 
it  has  been  accepted  cannot  restore  the  late 
sheriff  to  his  office  of  sheriff.  Shell  v. 
Cousins,  77  Va.  328. 

27.  Stokes  v.  Fitzpatrick,  1  Mete.  (Ky.) 
138. 

28.  Schuff  V.  Pflanz,  99  Kv.  97,  35  S.  W. 
132,  18  Ky.  L.  Rep.  25. 

29.  State  v.  Ralls  Countv  Ct..  45  ]Mo.  58. 

30.  State  r.  Ralls  County  Ct.,  45  Mo. 
58. 

31.  Flatan  r.  State,  56  Tex.  93,  holding 
that  under  the  Texas  statutes  the  power  to 
declare  the  office  vacant  is  vested  in  the 
commissioners'  court  of  tlie  county,  and  not 
exclusively  in  the  judge  of  the  district  court. 

The  officer  or  officers  upon  whom  is  im- 
posed the  duty  of  filling  vacancies  liave  as  a 
necessary  result  tlie  authority  and  duty  to 
inquire  and  ascertaiu  whether  a  vacancy 
exists.    Hill  r.  State,  1  AU\.  559. 

32.  Hill  r.  State,  1  Ala.  55.). 

33.  Bruner  v.  Bryan,  50  Ala.  522  (holding 
that  in  certifying  a  vacancy  to  tho  governor 
the  probate  judge  acts  ministoriallv  aud  not 
judicially)  ;  Hill  v.  State,  1  Ala.  5,)!)  (hold- 
ing that  a  commission  issued  by  an  executive 
officer  in  a  supposed  case  of  vacancy  gives 
only  a  prima  facie  right  to  exercise  the  office 
which  ceases  when  it  is  judicially  ascertained 
that  the  office  was  not  vacau(>. 
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b.  Resignation.^*  Where  a  sheriff  transmits  his  resignation  to  take  immediate 
effect,  to  the  proper  authorities,  and  it  is  received  by  them,  a  vacancy  exists  in 
the  office,^^  and  the  sheriff  cannot  withdraw  such  resignation,^^  even  with  the 
concurrence  of  the  authorities  to  whom  it  was  sent.^^ 

e.  Abandonment  of  Office.  If  a  lawful  sheriff,  whose  sureties  have  been  dis- 
charged on  their  own  application,  and  whose  office  has  been  certified  to  the  gov- 
ernor to  be  vacant  on  account  of  his  failure  to  give  a  new  bond,  when  in  fact  there 
is  no  vacancy,  accepts  an  appointment  by  the  governor  as  in  case  of  vacancy, 
such  acceptance  does  not  amount  to  an  abandonment  of  his  right  to  the  office 
under  his  former  title. 

d.  Suspension.^^  A  statute  authorizing  the  governor  to  remove  a  sheriff 
from  office  for  malfeasance  or  nonfeasance  in  the  performance  of  his  official  duties 
gives  him  by  implication,  as  an  incident  to  such  power,  the  power  to  suspend 
a  sheriff  pending  removal  proceedings.*^  Under  some  statutes  a  sheriff  may  be 
suspended  from  his  office  by  the  district  court  for  certain  causes,*^  and  in  ease  of 
such  suspension  the  county  supervisors  may  appoint  a  temporary  sheriff  in  his 
place. 

e.  Removal  —  (i)  Power  to  Remove.  In  some  states  the  power  to 
remove  a  sheriff  is  an  executive  power,  vested  in  the  governor/*  while  in  other 
states  the  statutes  provide  for  proceedings  in  the  courts  for  the  removal  of  such 
officers.*^  The  power  to  remove  sheriffs  is  an  extraordinary  one,  to  be  executed 
out  of  the  usual  course  of  the  administration  of  the  law,  and  should  never  be 
called  into  operation  except  in  cases  of  great  necessity  and  for  clear  and  manifest 


34.  Resignation  of  deputy  see  infra,  II, 
C,  6. 

35.  State  v.  Hauss,  43  Ind.  105,  13  Am. 
Rep.  384.  But  compare  Ross  v.  McMartin,  7 
U.  C.  Q.  B.  179,  holding  that  where,  after  a 
writ  of  fieri  facias  was  delivered  to  the 
sheriff,  he  tendered  his  resignation,  which 
was  accepted,  but  the  writ  was  returned  be- 
tween the  time  of  the  acceptance  of  his  resig- 
nation and  the  appointment  of  his  successor, 
such  return  being  made  by  the  deputy  sheriff 
who  remained  in  the  office  to  wind  up  the 
old  business,  the  old  sheriff  must  be  consid- 
ered as  in  office  at  the  time  of  the  return  of 
the  writ  and  liable  for  a  false  return  thereon. 

36.  State  v.  Hauss,  43  Ind.  105,  13  Am. 
Rep.  384. 

37.  State  v.  Hauss,  43  Ind.  105,  13  Am. 
Rep.  384. 

38.  Bruner  v.  Bryan,  50  Ala.  '=>22. 

39.  Suspension  of  constable  see  infra,  II, 
B,  5,  b. 

40.  State  v.  Megaarden,  85  Minn.  41,  88 
N.  W.  412,  89  Am.  St.  Rep.  534. 

The  power  to  suspend  during  investigation 
is  not  arbitrary,  but  involves  the  exercise  of 
discretion  by  the  governor,  to  be  exercised 
when  reasonable  grounds  shall  indicate  a 
necessity  therefor.  State  v.  Megaarden,  85 
Minn.  41,  88  N.  W.  412,  89  Am.  St.  Rep. 
534. 

41.  McCue  V.  Wapello  County  Cir.  Ct.,  51 
Iowa  60,  50  N.  W.  488. 

Filing  of  petition  for  removal. — ^Under  Code 
(1873),  §  756,  providing  that  the  judge  of  a 
district  court  may  on  his  own  motion  suspend 
a  sheriff  for  certain  causes,  and  section  757, 
providing  that  on  such  suspension  he  may 
direct  the  district  attorney  to  file  a  petition 
charging  the  sheriff'  with  the  alleged  offense, 
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an  order  of  suspension  is  valid,  although  the 
petition  be  not  filed,  as  ordered,  at  the  term 
when  the  suspension  is  made.  McCue  v. 
Wapello  County  Cir.  Ct.,  51  Iowa  60,  50 
N.  W.  488. 

42.  McCue  v.  Wapello  County  Cir.  Ct.,  51 
Iowa  60,  50  N.  W.  488,  holding  that  such 
appointee,  and  not  the  deputy  of  the  suspended 
sheriff",  was  authorized  to  discharge  the  duties 
of  the  office. 

43.  Removal  of:  Constable  see  infra,  II, 
B,  5,  c.    Deputy  see  infra,  II,  C,  6. 

44.  State  v.  Megaarden,  85  Minn.  41,  88 
N.  W.  412,  89  Am.  ,St.  Rep.  534;  In  re  Guden, 
175  N.  Y.  529,  64  N.  E.  451  [affirming  71 
N.  Y.  App.  Div.  422,  75  N.  Y.  Suppl.  794 
(reversing  37  Misc.  390,  75  N.  Y.  Suppl. 
786)];  People  v.  Parker,  6  Hill  (N.  Y.) 
49. 

The  governor  may  remove  a  sheriff  ap- 
pointed by  him  on  account  of  a  vacancy  in 

the  office,  although  no  charges  have  been  pre- 
ferred against  such  sheriff.  People  v.  Parker, 
6  Hill  (N.  Y.)  49. 

Action  of  governor  not  reviewable  by 
courts.— in  re  Guden,  171  N.  Y.  529,  64  N.  E. 
451  [affirming  71  N.  Y.  App.  Div.  422,  75 
N.  Y.  Suppl.  794  (reversing  37  Misc.  390,  75 
N.  Y.  Suppl.  786)]. 

45.  California. —  Thurston  V.  Clark,  107 
Cal.  285,  40  Pac.  435. 

/otoa.— State  v.  Welsh,  109  Iowa  19,  79 
N.  W.  369. 

iTawsas.— State  V.  Welfelt,  73  Kan.  791, 
85  Pac.  583. 

Kentucky. — Stokes  v.  Kirkpatrick,  1  Mete. 
138. 

Louisiana. —  State  v.  Cannon,  45  La.  Ann. 
1231,  14  So.  130;  State  v.  Waggner,  42  La. 
Ann.  54,  8  So.  209. 
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cause,  and  even  then  should  be  exercised  with  great  caution  and  in  strict  con- 
formity with  the  authority  given. '^'^ 

(ii)  Causes  For  Removal^^  A  sheriff  is  subject  to  be  removed  from  office 
for  misconduct/^  nonfeasance/^  corruption/*^  extortion/^^  oppression/^^'  or  neglect 
in  regard  to  the  duties  of  his  office ;  and  this  is  true,  although  the  misconduct  was 
committed  in  a  preceding  term/*  at  least  if  there  has  been  no  intervening  term 
in  which  the  office  has  been  held  by  another  person;  and  the  fact  that  an  act 
committed  by  a  sheriff  is  punishable  as  a  crime  does  not  affect  his  liability  to 
removal  from  office  for  the  same  act/*'    It  is  also  ground  for  removal  that  the 


Weic  Mexico. —  Territory  v.  Sanclies,  (1908) 
94  Pac.  954. 

Oklahoma. —  Rutter  r.  Territory,  11  Okla. 
454  68  Pac.  507 

Texas.— Bsivh  V.  State,  35  Tex.  118  (re- 
moval by  district  judges)  ;  Robinson  v.  State, 
(Civ.  App.  1894)  28  S.  W.  566  (holding 
that  the  district  court  has  concurrent  juris- 
diction with  the  commissioners'  court  over  a 
proceeding  to  remove  a  sheriff  from  office  for 
failure  to  give  bond ) . 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  14. 

46.  Davis  r.  State,  35  Tex.  118. 

47.  Causes  for  removal  of  constable  see  in- 
fra, II,  B,  5,  c,  (II) . 

48.  State  v.  Welsh,  109  Iowa  19,  79  N.  W. 
369;  State  v.  Cannon,  47  La.  Ann.  278,  16 
So.  666,  (1894)  15  So.  626;  State  v.  Me- 
gaarden,  85  Minn.  41,  88  N.  W.  412,  89  Am. 
St.  Rep.  534;  Territory  v.  Sanches,  (N.  M. 
1908)  94  Pac.  954. 

Voluntary  intoxication  while  engaged  in 
the  performance  of  an  official  duty  is  ground 
for  removal.  State  v.  Welsh,  109  Iowa  19, 
79  N.  W^  369. 

Failure  to  enter  and  promptly  pay  over 
collections. —  The  failure  of  a  sheriff  to  enter 
on  the  books  provided  for  that  purpose  all 
taxes  and  licenses,  with  the  interest  thereon, 
collected,  and  pay  the  same  to  the  parish 
treasurer  in  the  first  week  of  each  month, 
as  required  by  statute,  constitutes  a  mis- 
conduct in  office  justifying  his  removal,  al- 
though be  finally  pays  over  the  moneys  col- 
lected by  him.  State  v.  Cannon,  47  La.  Ann. 
278,  16  So.  666,  (1894)  15  So.  626. 

Conviction  of  crime  is  a  sufficient  ground 
for  removal.  Stokes  v.  Kirkpatrick,  1  Mete. 
(Ky.)  138. 

A  sheriff  may  be  removed  for  misconduct 
prior  to  his  election,  affecting  his  usefulness 
as  a  public  officer,  as  where  he  corruptly 
promised  to  appoint  another  his  counsel  in 
the  event  of  his  election.  Matter  of  Guden, 
71  N.  Y.  App.  Div.  422,  75  N.  Y.  Suppl.  794 
[reversing  37  Misc.  390,  75  N,  Y.  Suppl. 
786,  and  affirmed  in  171  N.  Y.  529,  64  N.  P]. 
451]. 

A  sheriff  will  not  be  removed  for  a  techni- 
cal disregard  of  laws  governing  his  official 
conduct,  where  his  acts  were  done  pursuant 
to  advice  of  counsel  and  in  good  faith.  State 
V.  Bourgeois,  47  La.  Ann.  184,  16  So.  655. 

49.  State  v.  Megaarden,  85  Minn.  41,  88 
N.  W.  412,  89  Am.  St.  Rep.  534. 

A  sheriff's  failure  to  comply  with  a  verbal 
command  of  the  district  judge  to  convej^ 
prisoners  to  the  jail  of  an  adjacent  county 


is  not  ground  for  removal,  since  such  an 
order  is  not  lawful  authority  to  the  sheriff 
to  make  the  transfer.  Davis  v.  State,  35 
Tex.  118. 

Failure  to  make  arrests  and  execute  process, 

not  showing  corruption,  gross  neglect,  or  in- 
efficiency will  not  authorize  the  removal  of 
the  sheriff.  State  v.  Bourgeois,  47  La.  Ann. 
184,  16  So.  655. 

50.  State  v.  Welsh,  109  Iowa  19,  79  N.  W. 
369,  holding  that  a  sheriff  who,  besides  re- 
ceiving compensation  for  services  of  a  bailiff, 
procures  the  allowance  to  himself  of  fees  for 
services  of  the  latter,  knowing  he  is  not  en- 
titled thereto,  is  guilty  of  corruption  in 
office,  although  he  makes  no  false  returns, 
and  may  be  removed  therefor. 

51.  State  V.  Waggner,  42  La.  Ann.  54,  8 
iSo.  209,  holding  that  it  is  an  act  of  extortion 
or  oppression  in  office  for  a  sheriff  to  demand 
and  recover  from  an  accused  person  in  custody 
the  sum  of  one  dollar  in  cash,  as  a  condition 
precedent  to  his  release  on  an  appearance 
bond,  and  in  advance  of  any  trial,  conviction, 
and  sentence  to  pay  costs. 

53.  State  v.  Waggner,  42  La.  Ann.  54,  8 
So.  209,  holding  that  when  the  sheriff  ignores 
the  law  and  advertises  each  piece  of  property 
separately  instead  of  in  a  list,  and  in  largeV 
type  than  such  as  the  law  requires,  in  a  ne^vs- 
paper  which  he  personally  owns,  he  is  guilty 
of  extortion  and  oppression  in  office,  and  is 
subject  to  removal. 

53.  State  v.  Carneall,  10  Ark.  156;  State 
V.  Welsh,  109  Iowa  19,  79  N.  W.  369,  holding 
that  a  sheriff  who  allows  a  prisoner  con- 
demned to  imprisonment  in  the  penitentiary 
his  liberty  for  thirty  hours  is  guilty  of  a  wil- 
ful neglect  of  duty,  justifying  his  removal 
from  office. 

The  neglect  must  be  either  habitual  or  wil- 
ful in  order  to  warrant  a  removal.  State  t\ 
Welsh,  109  Iowa  19,  79  N.  W.  369. 

54.  State  r.  Welsh,  109  Iowa  19,  79  N.  W. 
369;  State  v.  Megaarden.  85  Minn.  41,  88 
N.  W.  412,  89  Am.  St.  Rep.  534  (holding  that 
this  is  true  where  many  charges  relating  to 
the  term  previous  to  the  incumbency  are  of 
the  same  nature  as  one  specific  act  occurring 
during  his  term,  and  large  sums  illegally  col- 
lected during  previous  years  are  still  retained 
by  him)  ;  Territory  v.  Sanches,  (N.  M.  1908) 
94  Pac.  954.  Contra,  Thurston  v.  Clark,  107 
Cal.  285,  40  Pac.  435. 

55.  State  r.  Welsh.  109  Iowa  19,  79  N.  W. 
369;  Territory  r.  Sanches,  (N.  M.  1908)  94 
Pac.  954. 

56.  Territory  /•.  Sanches.  (N.  M.  1908)  94 
Pac.  954. 
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sheriff  is  ineligible/"  or  has  failed  to  give  bond  as  required  by  statute,^^  or  to  fur- 
nish new  security  when  this  is  lawfully  required  of  him.'^'-^  Malfeasance  or  mis- 
conduct of  a  deputy  sheriff  does  not  subject  the  sheriff  to  removal  or  suspension 
from  office,  unless  he  has  encouraged  or  sanctioned  the  delinquency  of  the  deputy.®^ 
The  fact  that  after  the  election  and  qualification  of  a  sheriff  his  name  is  stricken 
from  the  list  of  registered  and  qualified  voters  is  not  ground  for  his  removal.®^ 

(ill)  Notice  ®^  and  Hearing.^^  Before  a  sheriff  is  removed  he  is  entitled  to 
notice  of  the  charges  against  him/*  and  an  opportunity  of  being  heard  in  his 
defense. 

(iv)  Proceedings.^^  In  some  states  a  sheriff  can  be  removed  from  office 
only  by  direct  proceedings  instituted  for  that  purpose;  and  a  statute  creating 
a  prescription  applicable  to  the  civil  liability  of  a  sheriff  for  acts  of  misfeasance 
and  nonfeasance  has  no  application  to  proceedings  for  his  removal  under  the 


57.  See  State  v.  Reid,  45  La.  Ann.  162,  12 
So.  189,  holding  that  an  averment  in  a  suit 
against  a  sheriff  for  his  removal  from  office, 
on  the  ground  that  he  had  not  obtained  a 
discharge  required  by  the  constitution  with 
reference  to  the  collection  of  public  money, 
to  the  effect  that  he  was  duly  elected,  com- 
missioned, and  qualified  as  sheriff,  although 
subsequently  filed,  cannot  operate  or  be  given 
effect  as  an  estoppel  against  the  further 
prosecution  of  a  pending  suit  previously  filed 
against  the  same  sheriff  for  his  removal  from 
office  upon  the  score  of  constitutional  ineligi- 
bility to  hold  office. 

Eligibility  generally  see  supra,  II,  A,  3. 

58.  Stokes  v.  Kirkpatrick,  1  Mete.  (Ky.) 
138;  State  V.  Box,  34  Tex.  Civ.  App.  435,  78 
S.  W.  982;  Robinson  v.  State,  (Tex.  Civ.  App. 
1894)  28  S.  W.  566.    See  supra,  II,  A,  5,  a. 

Qualification  under  previous  appointment 
—  Where  defendant  had  been  elected  sheriff 
and  tax  collector,  but,  after  notice  of  his  elec- 
tion, he  failed  to  give  bond  as  required  by 
statute,  the  fact  that  he  had  previously  been 
appointed  sheriff  by  the  commissioners'  court, 
before  his  election,  and  had  given  bond  as 
such  appointee,  did  not  preclude  his  removal 
for  failure  to  give  a  new  bond  after  his  elec- 
tion. State  V.  Box,  34  Tex.  Civ.  App.  435, 
78  S.  W.  982. 

Constitutional  provision  for  holding  over. — 
Tex.  Const,  art.  16,  §  17,  providing  that  all 
officers  shall  continue  to  perform  the  duties 
of  their  offices  until  their  successors  shall  be 
duly  qualified,  does  not  deprive  the  district 
court  of  jurisdiction  to  remove  a  sheriff  who 
has  failed  to  give  bond  after  reelection.  Rob- 
inson V.  State,  (Tex.  Civ.  App.  1894)  28 
S.  W.  566. 

Motive  in  removal, — Where  the  commission- 
ers' court  has  reWved  a  sheriff  for  his  fail- 
ure to  give  bond  as  required  by  statute,  their 
motive  in  making  such  removal  is  imma- 
terial. State  V.  Box,  34  Tex.  Civ.  App.  435, 
78  S.  W.  982. 

59.  Renshaw  V.  Cook,  129  Ky.  347,  111 
S.  W.  377,  33  Ky.  L.  Rep.  860;  Bartly  v. 
Fraine,  4  Bush  (Ky.)  375;  Catching  v.  Davis, 
3  B.  Mon.  (Ky.)  61.    See,  supra,  II,  A,  5,  g. 

60.  State  f.  Budd,  39  La.  Ann.  232,  1  So. 
453. 

61.  Phares  v.  State,  3  W.  Va.  567,  100  Am. 
Dec.  777. 
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62.  See,  generally,  Notice,  29  Cyc.  1110. 

63.  Notice  and  hearing  before  removal  of 
constable  see  infra,  II,  B,  5,  e,  (m). 

64.  State  v.  Carneall,  10  Ark.  156;  Mat- 
ter of  Guden,  171  N.  Y.  529,  64  N.  E.  451 
iafftrming  71  N.  Y.  App.  Div.  422,  75  N.  Y. 
Suppl.  794  {reversing  37  Misc.  390,  75  N.  Y. 
Suppl.  786)  J;  People  v.  Parker,  6  Hill 
(N.  Y.)  49;  G-ordon  v.  State,  43  Tex.  330. 

A  rule  on  a  sheriff  requiring  him  to  show 
cause  why  he  should  not  be  removed  from 
office  answers  the  purpose  of  a  citation,  as  he 
is  supposed  to  be  always  in  court  and  to  be 
apprised  of  its  orders.  Davis  v.  State,  35 
Tex.  118. 

When  notice  unnecessary. — Where  the  stat- 
utes authorize  the  county  court  to  require 
the  sheriff  to  give  additional  bonds,  and  re- 
quire the  court  to  cause  the  sheriff  annually 
to  renew  his  bond,  and  on  his  failure  to  do 
so  to  enter  an  order  suspending  him  from 
acting  until  he  gives  the  bond,  or  vacating 
the  office,  and  require  the  sheriff  on  or  before 
a  certain  day  in  each  year  to  enter  into  bonds 
for  the  faithful  performance  of  his  duties, 
and  provide  that  on  his  failure  to  do  so  he 
shall  forfeit  his  office  and  the  county  court 
may  appoint  one  to  fill  the  vacancy,  the 
county  court  may,  on  the  failure  of  the 
sheriff  to  give  the  required  bonds,  enter  an 
order  declaring  the  office  vacant  and  appoint 
another  to  fill  the  vacancy,  without  giving 
the  sheriff  notice.  Renshaw  v.  Cook,  129  Ky. 
347,  111  S.  W.  377,  33  Ky.  L.  Rep.  860. 

65.  State  v.  Carneall,  10  Ark.  156;  Mat- 
ter of  Guden,  171  N.  Y.  529,  64  N.  E.  451 
lafjfirming  71  N.  Y.  App.  Div.  422,  75  N.  Y. 
Suppl.  794  (reversing  37  Misc.  390,  75  N.  Y. 
Suppl.  786)];  People  V.  Parker,  6  Hill 
(N.  Y.)  49;  Gordon  v.  State,  43  Tex.  330. 

66.  Proceedings  for  removal  of  constable 
see  infra,  II,  B,  5,  c,  ( iv ) . 

67.  Stokes  v.  Kirkpatrick,  1  Mete.  (Ky.) 
138. 

In  Kansas,  a  proceeding  for  the  purpose 

of  removing  a  sheriff  from  his  office  for  fail- 
ure properly  to  perform  his  duties  should  be 
brought  first  in  the  district  court,  and  not 
in  the  supreme  court  by  original  proceeding 
in  quo  warranto.  State  v.  Welfelt,  73  Kan. 
791,  85  Pac.  583. 

In  Oklahoma,  a  proceeding  for  removal  of 
a  sheriff  is  a  special  proceeding  which  is  to 
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constitution.^^  General  allegations  of  incompetency  or  unfitness  do  not  show 
sufficient  cause  for  the  removal  of  a  sheriff/^  but  some  official  delinquency  or 
some  default  or  occurrence  since  his  election,  showing  his  unfitness  for  the  office 
must  be  alleged  against  him.'^*^  The  general  rules  as  to  the  admissibility  and 
sufficiency  of  evidence  govern  in  proceedings  to  remove  a  sheriff.''^  A  sheriff 
is  not  entitled  to  a  trial  by  jury  in  a  proceeding  for  his  removal  from  office/^  and 
the  trial  court  has  the  right  to  direct  a  verdict  against  him  if  the  evidence  would 
warrant  such  a  direction  in  a  civil  case,  and  if  the  facts  thus  found,  or  any  of 
them,  constitute  as  a  matter  of  law  any  one  of  the  grounds  for  removal  enumerated 
in  the  statute,  and  enter  a  judgment  for  removal.'*  Where,  in  a  proceeding  for 
the  removal  of  the  sheriff  from  office  for  failure  to  qualify  and  to  execute  his  bond 
as  sheriff  and  tax  collector,  defendant  admitted  that  he  had  never  qualified  after 
his  election,  a  verdict  finding  that  defendant  had  not  '^neglected  and  failed  to 
present  and  have  approved"  official  bonds  as  sheriff,  and  'Hake  the  oath  of  office 
as  such  sheriff  within  the  time  prescribed  by  law"  was  insufficient  to  sustain  a 
judgment  for  defendant.''^  On  the  removal  of  a  sheriff  the  cause  thereof  should 
be  made  a  matter  of  record, '^'^  and  where  he  is  removed  irregularly  or  for  insuffi- 
cient cause,  the  order  or  judgment  is  subject  to  be  revised  on  appeal.'^'  But  an 
order  of  the  district  court  overruling  a  demurrer  to  a  written  accusation  against 
a  sheriff,  filed  in  order  to  obtain  his  removal,  is  not  appealable. '^^  On  certiorari 
the  court  has  discretionary  authority  and  it  has  refused  to  vacate  the  commission 
of  a  person  who  had  been  elected  and  was  acting  as  sheriff,  although  ineligible, 
because  it  deemed  that  the  public  service  would  suffer  by  such  removal.'^  Where 
a  judgment  removing  a  sheriff  from  office  and  declaring  the  office  vacant  is  reversed, 
an  order  of  court  is  not  necessary  to  restore  the  sheriff  to  his  office. In  an  action 
by  the  state  to  remove  a  sheriff  from  office,  the  state  is  not  required  to  pay  any 
costs,  and  cannot  be  required  to  make  a  deposit  of  jury  costs, 


be  conducted  in  all  respects  in  the  same  man- 
ner as  a  trial  on  an  indictment  for  a  mis- 
demeanor. Rutter  V.  Territory,  11  Okla.  454, 
68  Pac.  507,  holding  that  an  arraignment 
may  be  waived  by  defendant  and  is  waived  by 
his  filing  an  announcement  that  he  is  ready 
for  trial. 

In  proceedings  before  the  board  of  county 
commissioners  to  declare  a  sheriff's  office  va- 
cant because  of  his  default,  the  board  acts  in 
a  quasi-judicial  capacity.  It  is  a  court  of 
special  and  inferior  jurisdiction,  and  there  is 
no  presumption  arising  in  its  favor  as  to  the 
regularity  of  its  proceedings,  but  its  juris- 
diction must  be  made  to  appear  upon  the 
record  of  the  proceedings,  and  evidence 
thereof  cannot  be  sought  aliunde.  Armijo  v. 
Bernalillo  County,  3  N.  M.  477,  7  Pac.  19, 
holding  that  the  board  of  county  commis- 
sioners cannot  consider  the  acts  of  a  default- 
ing sheriff,  without  first  receiving  a  certifi- 
cate of  the  default  under  the  hand  and  seal 
of  the  clerk  or  territorial  auditor. 

68.  State  v.  Bourgeois,  47  La.  Ann.  184,  16 
So.  655. 

69.  Gordon  v.  State,  43  Tex.  330. 

70.  Gordon  v.  State,  43  Tex.  330. 
Accusation  held  sufficient. — An  accusation 

for  removal  of  a  sheriff  charging  that  it  was 
his  duty  to  collect  a  specific  sum  under  a 
tax  warrant,  and  that  he  corruptly  received 
money  for  refusing  to  do  the  duty  with  which 
he  was  charged  under  the  warrant,  is  suffi- 
ciently specific.  Rutter  v.  Territory,  11  Okla. 
454,  68  Pac.  507. 


71.  See  Evidence,  16  Cyc.  821. 

72.  State  v.  Cannon,  45  La.  Ann.  1231,  14 

So.  130  (holding  that  in  a  suit  to  have  a 
sheriff  removed  because  he  is  a  defaulter,  the 
quietus  of  the  auditor,  although  given  after 
his  election,  the  receipt  of  the  parish  treas- 
urer and  receipts  of  tlie  auditor,  the  manner 
in  which  the  police  jury  makes  its  settle- 
ments with  the  tax  collector  for  amounts  paid 
the  parish  treasurer,  to  show  that  this  was 
only  a  partial  payment,  and  parol  and  writ- 
ten evidence  as  to  the  fact  of  defalcation,  are 
all  admissible);  Rutter  v.  Territory,  11  Okla. 
454,  68  Pac.  507  (holding  that  in  proceedings 
to  remove  a  sheriff  for  corruptly  refusing  to 
collect  a  tax  warrant,  it  is  not  necessary  to 
show  that  the  tax  warrant  was  in  all  respects 
legal,  but  it  is  sufiicient  that  it  was  regular 
on  its  face  and  issued  by  a  competent  officer 
in  discharge  of  his  duty). 

73.  Davis  c.  State,  35  Tex.  118. 

74.  Territory  r.  Sanches,  (N.  M.  1908)  94 
Pac.  954. 

75.  State  v.  Box,  34  Tex.  Civ.  App.  435, 
78  S.  W.  982. 

76.  Davis  r.  State,  35  Tex.  118. 

77.  Gordon  r.  State,  43  Tex.  330. 

78.  My  rick  r.  ISIcCabe,  5  N.  D.  422,  67 
N.  W.  143. 

79.  Stat<>  /•.  Anderson,  1  N.  J.  L.  318,  1 
Am.  Dec.  207. 

80.  Phares  r.  State,  3  W.  Va.  567,  100  Am. 
Dec.  777. 

81.  State  r.  Waogner.  42  La.  Ann.  54.  8 
So.  209. 

[II,  A,  7,  e,  ^IV)] 
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(v)  What  Amounts  to  Removal.  A  statute  providing  for  the  election  of 
sheriffs  by  the  people,  and  that  the  persons  then  holding  the  office  of  sheriff  in  the 
several  counties  shall  hold  the  same  until  a  designated  day,  and  no  longer,  unless 
elected  by  the  people,  is  a  legal  and  effective  removal  from  office,  after  the  day 
named,  of  those  sheriffs  who  are  not  so  elected. 

f.  Forfeiture  of  Office.  In  Canada  it  has  been  held  that  where  a  sheriff  agreed 
with  a  certain  person  to  give  him  all  the  fees  of  the  office,  except  for  certain 
services  specified,  in  consideration  of  which  such  person  was  to  pay  the  sheriff 
a  certain  amount  per  year  absolutely  and  without  reference  to  the  amount  of  the 
fees,  the  effect  of  such  agreement  was  to  forfeit  the  office  upon  conviction  under 
a  proceeding  by  scire  facias. 

g.  Filling  Vacancies  —  (i)  In  General.  Where  the  term  of  office  of  the 
sheriff  is  made  to  correspond  with  the  general  elections  by  the  people  and  the 
constitution  makes  no  provision  for  filling  vacancies  which  mory  occur  during 
the  term,  the  mode  of  filling  vacancies  in  the  office  is  within  the  control  of  the 
legislature.^^ 

(ii)  Appointment.  Vacancies  in  the  office  of  sheriff  are  usually  filled  in 
the  first  instance  by  an  appointment  ^®  by  the  governor, the  county  commis- 
sioners,*^ or  the  county  court. But  as  a  rule  such  appointments  are  merely 
temporary  and  are  operative  only  until  a  new  sheriff  can  be  elected, and  do  not 


82.  Pratt  v.  Allen,  13  Conn.  119. 

83.  Reg.  V.  Moodie,  20  U.  C.  Q.  B.  389. 

84.  Filling  vacancy  in  office  of  constable 

see  infra,  II,  B,  5,  d. 

85.  State  v.  Crow,  20  Ark.  209. 

86.  Alabama. —  Dowling  v.  White,  116  Ala. 
306,  23  So.  133;  State  r.  Spence,  7  Ala. 
500. 

Georgia. —  Heys  r.  Walters,  46  Ga.  386. 

Kentucky. —  Neelev  v.  McCollum,  107  Ky. 
143,  53  S.  W.  37,  21  Ky.  L.  Rep.  823;  Cate 
V.  Ross,  2  Duv.  243;  Johnson  v.  Ellis,  Litt. 
Sel.  Cas.  24. 

Missouri. — State  V.  Patterson,  207  Mo.  129, 
105  S.  W.  1048. 

New  Mexico. —  Conklin  v.  'Ctinningham,  7 
N.  M.  445,  38  Pac.  170. 

North  Carolina. —  Sneed  v.  Bullock,  80 
N.  C.  132. 

Ohio. —  State  v.  Paulding  County  Com'rs, 
61  Ohio  St.  506,  56  N.  E.  473. 

South  Dakota. —  State  v.  Vincent,  20  S.  D. 
90,  104  N.  W.  914. 

Tennessee. — State  v.  Spears,  (Ch.  App. 
1899)  53  S.  W.  247. 

Texas. —  Platan  v.  State,  56  Tex.  93. 

Wisconsin. —  Sprague  v.  Brown,  40  Wis. 
612. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  12. 

A  statute  authorizing  the  governor  to  fill 
vacancies  by  appointment  is  valid,  although 
the  constitution  provides  that  sheriffs  shall 
be  chosen  by  the  electors,  and  fails  to  confer 
the  power  of  appointment  on  the  governor 
in  any  case.    Sprague  r.  Brown,  40  W;s.  612. 

87.  State  v.  Spence,  7  Ala.  50O;  State  v. 
Ayres,  Minor  (Ala.)  323;  Johnson  v.  Ellis, 
Litt.  Sel.  Cas.  (Ky.)  24;  Conklin  v.  Cunning- 
ham, 7  N.  M.  445,  38  Pac.  170;  Sprague  v. 
Brown,  40  Wis.  612. 

When  appointment  complete. — An  appoint- 
ment of  a  sheriff  by  the  executive  is  com- 
plete upon  the  delivery  of  the  commission, 

[II,  A,  7,  e,  (V)] 


and  such  commission  is  at  least  prima  facie 
evidence  that  the  person  holding  it  is  lawfully 
entitled  to  the  office.  Conklin  v.  Cunning- 
ham, 7  N.  M.  445,  38  Pac.  170. 

88.  Sneed  v.  Bullock,  80  N.  C.  132;  State 
V.  Paulding  County  Com'rs,  61  Ohio  St.  506, 
56  N.  E.  473;  State  v.  Heffner,  59  Ohio  St. 
368,  52  N.  E.  785;  State  V.  McGregor,  44 
Ohio  St.  628.  10  N.  E.  66;  State  v.  Vincent, 
20  S.  D.  90,  104  N.  W.  914;  Platan  V.  State, 
56  Tex.  93,  county  commissioners'  court. 

89.  Arkansas.—  State  v.  Crow,  20  Ark.  209, 
presiding  judge  of  the  county  court. 

Georgia. —  Heys  i;.  Walters,  46  Ga.  386, 
judge  of  superior  court. 

Kentucky. —  Neeley  v.  McCollum,  107  Ky. 
143,  53  S.  W.  37,  21  Ky.  L.  Rep.  823;  Cate 
r.  Ross,  2  Duv.  243. 

Missouri. —  State  v.  Patterson,  207  Mo.  129, 
105  S.  W.  1048. 

Tennessee. —  State  v.  Spears,  (Ch.  App. 
1899)  53  S.  W.  247. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  12. 

90.  Alabama. —  Dowling  v.  White,  116  Ala. 
306,  23  So.  133;  State  v.  Spence,  7  Ala.  500; 
State  f.  Ayres,  Minor  323, 

Georgia.— Heys  v.  Walters,  46  Ga.  386. 

Kentucky. —  Neeley  v.  McCollum,  107  Ky. 
143,  53  S.  W.  37,  21  Ky.  L.  Rep.  823;  Cate  v. 
Ross,  2  Duv.  243. 

Missouri. —  State  v.  Patterson,  207  Mo.  129, 
105  S.  W.  1048. 

North  Carolina. —  Sneed  v.  Bullock,  80  N".  C. 
132. 

South  Dakota.—  State  v.  Vincent,  20  S.  D. 
90,  104  N.  W.  914. 

Tennessee. —  State  v.  Spears,  (Ch.  App. 
1899)  53  S.  W.  247. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  12. 

But  compare  State  v.  McClintock,  1  Mc- 
Cord  (S.  C.)  245,  holding  that  under  the 
provision  of  the  South  Carolina  constitution 
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give  the  appointee  the  right  to  the  office  for  the  entire  unexpired  term  of  his 
predecessor/^  unless  it  is  so  provided  by  constitution  or  statute.  An  appointee 
to  fill  a  vacancy  holds,  hoAvever,  for  the  period  fixed  in  the  statute,  without  regard 
to  the  time  the  appointing  power  may  fix  for  his  tenure  of  office. 

(ill)  Election. As  a  rule  a  vacancy  in  the  office  of  sheriff  is  filled  for  the 
balance  of  the  unexpired  term  at  the  next  general  election,  or  at  a  special  election 
held  for  the  purpose. 

8.  Title  to  and  Possession  of  Office  —  a.  In  General.  A  person  possessing 
all  the  qualifications  required  by  law  to  vote  and  hold  office  at  the  time  he  is 
elected  and  qualified  as  sheriff  of  a  county  has  a  vested  right  in  the  office,  of  which 
he  cannot  be  deprived  except  for  cause  and  by  due  process  of  law.^^  But  a 
sheriff  elect  has  not  such  a  complete  title  to  the  office  as  will  entitle  him  to  a  man- 
damus to  compel  his  induction  into  the  office  until  he  has  given  bond  with  sufficient 
sureties  who  have  justified.^ 

b.  Evidence  of  Title.^  A  sheriff  who  wishes  to  prove  his  title  to  the  office 
must  produce  record  evidence;  ^  but  a  third  person  may,  in  his  own  behalf,  prove 
by  parol  that  the  alleged  sheriff  acted  as  such  officer."* 

e.  Evidence  of  Ineumtoeney.'^  An  order  of  court  appointing  a  person  sheriff 
is  admissible  to  prove  that  he  was  sheriff;  ^  and  a  sheriff's  official  bond  is  com- 
petent evidence  to  show  that  he  was  sheriff  ^  and  was  in  office  at  a  particular  time.^ 
The  fact  that  a  person  acted  as  sheriff  at  a  certain  time  is,  as  against  him,  prima 
facie  evidence  that  he  was  sheriff,^  and  proof  by  reputation  that  a  certain  person 
was  the  sheriff  has  been  held  sufficient  to  establish  his  official  character. 


that  sliei'iffs  should  hold  their  office  for  four 
years,  a  sheriff  appointed  by  the  governor  to 
fill  a  vacancy  held  his  office  for  four  years. 

91.  State  V.  Ayres,  Minor  (Ala.)  '323. 

92.  State  v.  McGregor,  44  Oliio  St.  628,  10 
N.  E.  66,  holding  that  where  a  person  elected 
to  the  office  of  sheriff  for  a  full  term  at  a 
biennial  election  dies  after  he  has  qualified, 
but  before  the  commencement  of  the  term  to 
which  he  has  been  elected,  a  person  appointed 
to  fill  the  A^acancy  will  hold  office  for  the 
term  for  which  his  predecessor  had  been 
elected;  and  this  is  so,  although  for  a  part 
of  the  time  the  office  was  filled  by  the 
coroner. 

93.  Neeley  f.  McCollum,  107  Ky.  143,  53 
S.  W.  37.  21  Ky.  L.  Eep.  823. 

94.  See,  generallj^  Elections,  15  Cyc. 
268. 

95.  Dowling  v.  White,  116  Ala.  306.  23 
So.  133;  State  v.  Ayres,  Minor  (Ala.)  323; 
Neelev  r.  McCollum,  107  Ky.  143,  53  S.  W. 
37,  21  Ky.  L.  Rep.  823;  Gate  v.  Ross,  2  Duv. 
(Kv.)  243;  State  v.  Vincent,  20  S.  D.  90,  104 
N.  W.  914. 

Election  at  which  office  may  be  filled. — 

UikUm-  Ky.  Const.  §  152,  providing  that  vacan- 
cies in  elective  offices  shall  be  filled  by  ap- 
pointment until  "  the  next  succeeding  annual 
election  at  which  either  city,  town,  county, 
district  or  state  officers  are  to  be  elected,"  and 
then  jilled  by  an  election  for  the  remainder 
of  the  term,  a  vacancy  in  the  office  of  sheriff 
cannot  be  filled  at  an  election  at  which  only 
ii  representative  in  congress  is  to  be  voted  for 
in  the  county  in  whicli  the  vacancy  exists, 
aUhongh  an  election  for  jndgc  of  llio  court  of 
ap})eals  is  being  liold  in  another  district. 
Neeley  v.  McCollum,  107  Ky.  143,  53  S.  W. 
37,  21  Kv.  L.  Kep.  823. 
^  [95] 


96.  State  Patterson,  207  Mo.  129,  105 
S.  W.  1048. 

The  general  election  law  is  applicable  to  a 
special  election  to  fill  a  vacancy  in  the  office 
of  .sheriff.  State  v.  Patterson,'  207  Mo.  129, 
105  S.  W.  1048. 

97.  Title  to  and  possession  of  office  of: 
Constable  see  infra,  II,  B,  6.  Deputy  see 
infra,  IT,  C.  7. 

98.  Phares  v.  State,  3  W.  Va.  567.  100  Am. 
Dec.  777. 

Grounds  for  removal  see  supra,  II,  A,  7, 
e.  (II). 

99.  Phares  V.  State,  3  W.  Va.  567,  100  Am. 
Dec.  777. 

Notice  and  hearing  in  removal  proceedings 

see  supra,  II,  A,  7,  e,  (in). 

Due  process  of  law  generally  see  Constitu- 
tional Law%  8  Cyc.  1080. 

1.  Thomason  r.  Justices.  3  Humphr.  (Tenn.) 
233. 

2.  Evidence  of  title  to  office  of:  Con- 
stable see  ivfra,  II.  B,  0,  b.  I>putv  see  itifra, 
11.  C,  7,  b. 

3.  Wells  r.  Caldwell,  1  A.  K.  Marsh.  (Ky.) 
441. 

4.  Wells  r.  Caldwell,  1  A.  K.  INIarsh.  (Ky.) 
441. 

5.  Evidence  of  incumbency  of  office  of: 

Constable  see  infra,  II,  B,  6.  b.    Deputy  see 
infra,  IT,  C,  7,  b. 
'6.  State  v.  Crow,  20  Ark.  209. 

7.  State  vl  Crow,  20  Ark.  209.  wliere  the 
bond  contained  an  admission  of  the  appoint- 
ment. 

8.  Brazeal  v.  Smitli,  5  Ala.  206. 

9.  l.ucier  r.  Pierce,  60  N.  H.  13;  Brewster 
r.  Vail,  20  N.  J.  L.  56,  38  Am.  Dec.  547. 

10.  Hall  V.  Luther,  13  Wond.  t^.  Y.) 
491. 

[11,  A,  8,  e] 
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d.  Estoppel  to  Deny  Title  or  Ineumbeney.^^  Where  a  person  has  acted  as 
sheriff,  both  he  and  the  sureties  on  his  official  bond  are  estopped  to  deny  his 
incumbency  and  official  character. 

e.  Proceedings  to  Determine  Right  to  Office.  In  Iowa  the  district  court,  and 
the  supreme  court  on  appeal,  has  jurisdiction  to  try  a  cause  involving  the  right 
to  the  office  of  sheriff  on  a  petition  filed  by  one  claimant  against  another. In 
Louisiana  it  is  held  that  a  suit  to  contest  the  right  of  a  sheriff  to  his  office  should 
not  be  brought  in  the  adverse  claimant's  own  name,  but  the  remedy  of  the  claim- 
ant is  under  the  ''Intrusion  Act."  Where,  in  an  action  by  the  defeated  candi- 
date against  the  successful  candidate  for  the  office  of  sheriff,  it  is  alleged  that 
the  latter  is  an  alien  and  that  he  has  fraudulently  concealed  that  fact  from  the 
electors,  allegations  in  the  answer  of  facts  tending  to  refute  the  charge  of  fraud 
are  material.^^  In  a  suit  against  a  sheriff  and  ex  officio  tax  collector  to  determine 
his  right  to  hold  the  office,  no  advantage  can  be  taken  of  respondent  for  declining 
to  make  a  settlement  on  terms  with  which  he  was  under  no  legal  obligation  to 
comply. In  a  proceeding  by  quo  warranto  to  try  the  title  to  the  office  of  sheriff 
the  question  is  as  to  the  de  jure  title  to  the  office  and  not  as  to  a  de  facto  office 
or  officer.^^  In  proceedings  to  ascertain  whether  a  sheriff  is  entitled  to  hold  the 
office,  it  is  incumbent  on  him  to  prove  his  eligibility.^"  The  right  of  a  sheriff  to 
his  office  cannot  be  collaterally  questioned  by  third  persons.^^ 

f.  Proceedings  to  Protect  Possession  of  Office.  A  court  of  equity  may,  at  a 
suit  of  a  lawful  sheriff,  in  possession  of  his  office,  interfere  by  injunction  to  restrain 
another  person  from  usurping,  intruding  upon,  or  exercising  the  duties  of  the 
office.^^ 

9.  De  Facto  Sheriffs.^^    A  person  who  has  been  duly  elected  sheriff  and 


11.  See,  generally,  Estoppel,  16  Cyc.  671. 

12.  Estoppel  to  deny  title  to  of  incum- 
bency of  office  of:  Constable  see  infra,  II, 
B,  6,  c.    Deputy  see  infra,  II,  C,  7,  c. 

13.  Kentucky. —  Wells  i.  Caldwell,  1  A.  K. 
Marsh.  441. 

Neiv  York.— -Rail  v.  Luther,  13  Wend.  491. 
North  Carolina. —  Stuart  v.  Fitzgerald,  6 
N.  C.  255. 

Virginia. —  Monteith  V.  Com.,  15  Gratt.  172. 
Wisconsin. —  Sprague   v.   Brown,   40  Wis. 
612. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  17. 

14.  McWhorter  v.  McG^hee,  1  Stew.  (Ala.) 
546;  State  v.  Swigart,  22  Ark.  528;  Hall  v. 
Luther,  13  Wend.  (N.  Y.)  491;  Monteith  v. 
Com.,  15  Gratt.  (Va.)  172.    See  infra,  X,  C,  19. 

15.  State  V.  Van  Beek,  87  Iowa  569,  54 
N.  W.  525,  43  Am.  St.  Rep.  397,  19  L.  R.  A. 
622,  so  holding  under  Code  (1873),  tit.  20, 
c.  6,  §  3352,  providing  that,  "  when  several 
persons  claim  to  be  entitled  to  the  same  office 
or  franchise,  a  petition  may  be  filed  against 
all  or  any  portion  thereof,  in  order  to  try 
their  respective  rights  thereto." 

16.  Breaux  v.  Lejeune,  25  La.  Ann.  364. 

17.  State  V.  Van  Beek,  87  Iowa  569,  54 
N.  W.  525,  43  Am.  St.  Rep.  397,  19  L.  R.  A. 
622,  where  the  court  accordingly  overruled  a 
motion  to  strike  out  allegations  in  the  an- 
swer that  defendant  was  advised  that  his 
father  had  been  naturalized  before  defendant- 
attained  his  majority,  and  never  until  the 
commencement  of  the  proceeding  in  question 
had  reason  to  doubt  that  he  was  a  citizen  of 
the  United  States;  that  relying  thereon  he 
had  exercised  the  rights  of  a  citizen  since  ar- 
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riving  at  age;  and  that  he  had  served  in  the 
army  of  the  United  States. 

18.  State  V.  Reid,  45  La.  Ann.  162,  12  So. 
189. 

19.  State  V.  Finn,  4  Mo.  App.  347. 

20.  State  v.  Anderson,  1  K  J.  L.  318,  1 
Am.  Dec,  207,  so  holding  on  the  ground  that 
such  proof  is  peculiarly  within  his  power. 

21.  Turner  Hill,  21  La.  Ann.  543  fol- 
lowing Gradnigo  v.  Moore,  10  La.  Ann.  670], 
holding  that  the  question  whether  a  person  is 
constitutionally  and  legally  a  sheriff  cannot 
be  determined  in  a  proceeding  for  an  injunc- 
tion to  restrain  him  from  making  a  levy 
under  an  execution. 

22.  Bruner  v.  Bryan,  50  Ala.  522  (holding 
that  a  lawful  sheriff,  whose  office  has  not 
been  vacated  or  abandoned,  although  his  sure- 
ties have  been  discharged  from  liability  ou 
his  bond,  and  a  vacancy  has  been  certified  to 
the  governor  and  has  been  filled  by  appoint- 
ment, may  maintain  a  bill  in  equity  against 
the  person  so  appointed,  to  enjoin  him  from 
exercising  the  duties  or  receiving  the  emolu- 
ments of  the  office)  ;  Armijo  V.  Baca,  3  N.  M. 
294,  6  Pac.  938;  Ewing  v.  Thompson,  43  Pa. 
St.  372  (holding  that  where  one  claiming  an 
election  as  sheriff  was  commissioned  by  the 
governor,  but  a  ,suit  brought  to  test  the  va- 
lidity of  the  election  was  decided  in  favor  of 
the  contestant,  and  thereupon,  pending  a  cer- 
tiorari, the  governor  issued  another  commis- 
sion to  the  latter,  an  injunction  would  issue 
to  restrain  the  person  last  commissioned  from 
interfering  with  the  office ) . 

23.  De  facto:  Constable  see  infra,  II,  B, 
7.  Deputy  see  infra,  II,  C,  8.  Officer  gener- 
ally see  Officees,  29  Cyc.  1389. 
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exercises  the  duties  of  the  office  is  sheriff  de  facto,  although  his  bond  was  not 
executed  within  the  time  prescribed  by  law  after  his  election;  and  a  sheriff  who 
has  properly  qualified  by  giving  the  bond  required  by  statute,  and  who  is  reelected 
at  the  next  election,  but  fails  to  renew  the  bond,  is  a  de  facto  sheriff  after  the 
expiration  of  the  first  term.^^  So  also,  although  the  statute  makes  the  election 
of  a  defaulter  to  any  office  of  trust  or  profit  void,  where  a  defaulter  is  elected 
sheriff,  and  acts  as  such,  he  is  sheriff  de  facto}^  But  a  person  attempting  to  hold 
the  office  of  sheriff  in  opposition  to  the  authority  of  the  United  States  and  the 
laws  and  decisions  of  the  courts  of  the  state  cannot  be  regarded  as  a  de  facto  officer. 

B.  Constables  —  l.  Election  or  Appointment  —  a.  In  General.  Although 
in  the  United  States  the  office  of  constable  is  usually  elective,^^  in  some  states 
provision  has  been  made  by  constitution  or  statute  for  the  appointment  of  such 
officers,^^  and  an  appointment  by  the  proper  officials  confers  a  good  title  to  the 
office. 

b.  Number  of  Constables.  The  number  of  constables  to  be  elected  by  munic- 
ipalities is  regulated  by  statute,  generally  with  reference  to  population;  and  a 
constitutional  provision  directing  that  the  different  counties  shall  be  laid  off  in 
districts  of  convenient  size  and  providing  for  the  election  of  constables  for  the  dif- 
ferent districts  does  not  limit  the  power  of  the  legislature  to  increase  the  number. 


24.  Crawford  v.  Howard.  9  Ga.  314;  Mon- 
teith  V.  Com.,  15  Gratt.  (Va.)  172. 

25.  Springett  V.  Colerick,  67  Mich.  362,  34 
N.  W.  683. 

26.  Bates  v.  Dyer,  9  Humphr.  (Temi.)  162. 

27.  State  v.  McFarland,  25  La.  Ann.  547. 

28.  See,  generally,  Elections,  15  Cyc.  268. 

29.  Arkansas. —  Helena  v.  Biscoe,  19  Ark. 
417. 

Illinois. —  People  v.  Bollam,  182  111.  528,  54 
N.  E.  1032,  holding  that  a  statutory  pro- 
vision for  the  appointment  of  a  village  con- 
stable is  void,  as  the  constitution  provides 
that  constables  shall  be  elected. 

Michigan. —  Allor  v.  Wayne  County,  43 
Mich.  76,  4  N.  W.  492. 

Missouri. —  State  v.  McKee,  69  Mo.  504. 

'North  Carolina. —  McCall  f.  FuUenwider, 
26  N.  C.  364. 

Ohio. —  Johnson  v.  Stedman,  3  Ohio  94. 

Tennessee. —  Britton  v.  Moodv,  2  Coldw.  15 ; 
State  V.  Clark,  1  Head  369. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  20;  and  supra,  I,  C,  1. 

The  provision  of  the  Michigan  constitution 
that  constables  shall  be  elected  in  organized 
townships  does  not  apply  to  cities.  White  f. 
Manistee  County,  105  Mich.  608,  63  N.  W. 
653. 

County  court  cannot  appoint  constable  ex- 
cept in  case  of  vacancy. —  Pierce  v.  Jones,  26 
N.  C.  326;  State  V.  Wiggins,  26  N.  C.  273; 
State  f.  Lightfoot,  24  N.  C.  306.  See  also 
State  f.  Briggs,  25  K  C.  357. 

A  municipal  ordinance  respecting  the  elec- 
tion of  constables  is  void  when  it  conflicts 
with  a  state  statute  on  the  subject.  State  v. 
McKee,  69  Mo.  504. 

30.  See  Helena  r.  Biscoe,  19  Ark.  417  (hold- 
ing that  the  provisions  of  the  charter  granted 
to  the  town  of  Helena  by  the  territorial  legis- 
lature as  to  the  mode  of  appointing  the  town 
constable  were  not  repealed  by  the  constitu- 
tional provision  for  tlie  election  of  township 
constables  by  the  qualilied  voters)  ;  Smith  f. 


Thursby,  28  Md.  244;  Loper  r.  Millville,  53 
N.  J.  L.  362,  21  Atl.  568. 

Constitutionality   of   statute.— Mass.  St. 

(1865)  c.  249,  providing  for  the  appointment 
of  state  constables,  is  not  in  violation  of  the 
constitutional  provision  which  requires  that 
sheriffs  shall  be  elected  by  the  people.  Com.  f. 
Certain  Intoxicating  Liquors,  110  Mass.  172. 

31.  Smith  r.  Thursby,  28  Md.  244. 

By  whom  appointment  made. —  The  Mary- 
land constitution  which  took  effect  on  Oct.  5, 
1867,  provided  for  an  election  of  a  new 
mayor  and  city  council  for  the  city  of  Balti- 
more, which  was  duly  held,  and  the  former 
incumbents  superseded,  on  Nov.  18,  1867. 
It  also  provided  that  the  mayor  and  city 
council  should  appoint  city  constables,  who 
should  hold  their  office  for  two  years,  while 
under  the  old  constitution  the  mayor  and 
council  did  not  possess  this  power  of  appoint- 
ment. On  Oct.  8,  1867,  the  persons  who  were 
then  in  office  as  constables  were  reappointed 
by  the  old  mayor  and  council,  and  after  Nov. 
18,  1867,  other  persons  were  appointed  by  the 
new  mayor  and  council  to  the  same  offices. 
It  was  held  that  the  lirst  appointment  was 
valid.  Smith  v.  Thursby,  28  ^id.  244.  Where 
the  charter  of  a  city  provided  that  the  "  con- 
stables of  the  several  wards  thereof  shall  be 
appointed  by  the  mayor  and  common  council,'' 
and  the  mayor,  according  to  usage,  nominated 
a  person  to  the  office;  but  the  council  disre- 
garded his  action,  and  one  of  their  members 
nominated,  and  they  voted  for,  another  per- 
son, and  declared  ihat  he  was  elected,  their 
action  was  illegal,  and  the  person  chosen  by 
them  was  not  entitled  to  the  ollice.  Loper  v. 
Millville,  53  N.  J.  L.  362,  21  Atl.  568. 

32.  See  Sanchez  r.  Fordyce,  141  Cal.  427, 
75  Pae.  56,  holding  that  St.  (1901)  p.  686, 
c.  2134,  §  56,  providing  that  in  all  townships 
having  less  than  six:  tlunisand  inhabitants 
only  one  constable  shall  be  elected  is  author- 
ized bv  tlie  constitution. 

33.  Britton  r.  Moody,  2  Coldw.  (Tcnn.)  15. 
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e.  Time  for  Election.  Constables  must  be  elected  at  the  times  fixed  by 
statute.^ 

d.  Mode  and  Sufficiency  of  Election.  Under  the  New  England  town  system  ^ 
constables  can  be  chosen  only  by  a  majority  of  all  the  votes  cast  at  an  annual 
town  meeting;  and  in  order  to  constitute  an  election  it  is  necessary  that  the 
person  claiming  to  be  chosen  should  at  the  time  he  is  voted  for  be  presented  dis- 
tinctly to  the  mind  of  each  elector  who  votes,  so  that  he  should  know  for  what 
individual  he  votes. In  North  Carolina  the  county  court  is  the  proper  judge  of 
the  return  of  the  election  of  a  constable,  and  its  adjudication  that  a  person  was 
elected  cannot,  while  it  remains  in  force,  be  questioned.^^ 

e.  Validity  of  Election.  Where  the  statutes  give  notice  of  the  time  and  place 
of  election  and  of  the  officer  to  be  elected,  an  election  of  a  constable  is  valid, 
although  the  township  supervisors,  by  proclamation,  called  for  the  election  of 
two  constables,  whereas  the  township  was  entitled  to  elect  only  one.^'^ 

f.  Validity  of  Appointment.  Although  it  may  be  the  duty  of  the  county 
court  to  lay  off  the  county  into  districts,  and,  in  the  appointment  of  constables^ 
to  designate  their  districts,  yet  an  appointment  of  a  constable  for  the  county 
generally  is  not  void.^*'  But  an  order  of  court  appointing  a  person  constable  is 
void  and  confers  no  authority,  where  it  does  not  appear  that  any  case  existed  in 
which  the  court  could  by  law  exercise  the  power  of  appointing  a  constable.^^ 

g.  Record  and  Evidence  of  Appointment  or  Election.  A  record  of  the  county 
court  reciting  that  the  court  appointed  a  certain  person  constable,  he  having 
been  elected  in  a  certain  district,  is  sufficient  evidence  of  an  election  by  the  people, 
and  not  of  an  appointment  by  the  court ;  and  it  has  been  held  that  a  statement 
in  the  record  of  the  county  court  that  a  certain  person,  having  been  appointed  " 
constable,  came  into  court  and  qualified,  must  be  understood  to  mean  that  he 
had  been  elected  by  the  people  according  to  law."*"^  But  an  entry  on  the  county 
court  records  that  a  certain  person  was  permitted  to  renew  his  bond  as  constable 
is  not  evidence  that  such  person  was  duly  appointed  a  constable.*^    Parol  evi- 


34.  Beaclier  v.  Hart,  1  Root  (Conn.)  135 
(holding  that  a  constable  cannot  be  chosen 
after  the  annual  town  meeting  in  December, 
except  in  case  of  a  vacancy  in  the  office  by 
death  or  removal)  ;  Starr  Flynn,  G2  Kan. 
845,  62  Pac.  659  (time  for  election  of  court 
marshal) . 

In  Pennsylvania  there  can  be  no  election 
of  constables  at  any  other  time  than  at  the 
statutory  period,  every  three  years.  Murphy's 
Case,  19  Pa.  Co.  Ct.  160  (holding  that  where 
a  borough  was  divided  into  two  wards  and 
the  court  appointed  a  certain  person  constable 
of  the  second  ward  "  until  his  successor  shall 
be  duly  elected,"  no  election  for  constable 
could  be  had  until  the  statutory  time)  ;  Eng- 
lish's Case,  16  Pa.  Co.  Ct.  129.  Under  the 
act  of  Feb.  14,  1889  (Pamphl.  Laws  6),  pro- 
viding for  the  election  of  constables  on  the 
'■'  third  Tuesday  of  February  next,"  and  tri- 
ennially  thereafter,  the  first  election  was  to 
be  held  on  such  Tuesday  of  February,  1890. 
English's  Case,  16  Pa.  Co.  Ct.  129;  Com.  \j. 
Erdman,  11  Pa.  Co.  Ct.  285;  In  re  Constables' 
Bonds,  8  Pa.  Co.  Ct.  282 ;  Hunsinger's  Case, 
8  Pa.  Co.  Ct.  173;  In  re  Tallon,  7  Pa.  Co.  Ct. 
G36.  See  also  Com.  f.  Benfield,  5  Pa.  Dist. 
382.  Contra,  In  re  Weikel's  Bond,  8  Pa.  Co. 
Ct.  121;  In  re  Constables,  7  Pa.  Co.  Ct.  550, 
both  holding  that  the  first  election  under  the 
statute  was  to  be  held  on  the  third  Tuesday 
of  February,  1889.    See  also  In  re  Burrell 
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Tp.  Constable,  11  Pa.  Co.  Ct.  436.  The  act 
of  Feb.  14,  1889  (Pamphl.  Laws  6;  Purdon 
Dig.  p.  2457),  which  provides  that  all  con- 
stables shall  be  elected  triennially,  and  which 
repeals  all  acts  inconsistent  therewith,  repeals 
a  prior  special  charter,  providing  for  the  elec- 
tion of  such  officers  yearly.  In  re  Womer's 
Bond,  2  Pa.  Dist.  670. 

35.  See,  generally.  Towns. 

36.  Crowell  r.  Whittier,  39  Me.  530. 

37.  Crowell  i:.  Whittier,  39  Me.  530,  hold- 
ing that  the  vote  of  a  town  that  whoever 
should  make  the  lowest  bid  for  collecting  the 
taxes  should  be  the  constable  was  not  an  elec- 
tion to  that  ofiice  of  the  person  who  made 
such  bid. 

38.  Bailey  i;.  Washburn,  26  N.  C.  19. 

39.  Sanchez  f.  Fordyce,  141  Cal.  427,  75 
Pac.  56. 

40.  Chambers  v.  Thomas,  1  Litt.  (Ky.)  268, 
3  A.  K.  Marsh.  536. 

41.  State  V.  Briggs,  25  N.  C.  357. 

42.  Dickson      Eskridge,  27  N.  C.  411. 

43.  Welch  t-.  Scott,  27  N.  C.  72;  McCall 
f.  Fullenwider,  26  N.  C.  364. 

44.  McRae  Wall,  24  N.  C.  267,  holding 
that  a  bond  executed  in  pursuance  of  such  an 
order  and  without  any  other  evidence  of  ap- 
pointment as  constable  could  not  legally  be 
accepted  by  the  court  and  was  therefore  void. 
But  compare  Merrill  v.  McMinn,  29  N.  C. 
344. 
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dence  that  a  person  acted  as  constable  is  admissible  against  him ;  and  it  has 
also  been  held  that  proof  of  general  reputation  and  acting  as  constable  is  com- 
petent evidence  on  behalf  of  the  person  claiming  to  have  been  constable/®  although 
the  township  records,  where  these  have  been  properly  kept,  are  the  best  evidence 
of  such  official  character;  and  where  the  statute  requires  the  appointment  of 
a  special  constable  by  a  justice  of  the  peace  to  be  noted  on  the  docket  of  such 
justice,  the  appointment  can  be  proved  only  by  the  record.*^ 

2.  Eligibility.^'-^  It  is  usually  required  that  the  constable  shall  be  a  resident 
and  a  qualified  voter  of  the  municipality  or  district  for  w^hich  he  is  elected. 
A  mere  charge  of  crime,  of  which  one  has  never  been  convicted,  does  not  render 
one  ineligible  for  the  office  of  constable ;  and  where  the  statute  forbids  the 
reelection  of  a  constable  who  fails  on  or  before  a  certain  day  in  each  year  'Ho 
pay  over  all  moneys  collected  by  him  to  the  treasury  to  which  they  belong,"  the 
mere  fact  that  certain  taxes  remain  uncollected  does  not  preclude  the  reelection 
of  a  constable. 

3.  Qualification  —  a.  In  General.  A  constable  is  generally  required,  before 
entering  upon  the  duties  of  his  office,  to  take  a  prescribed  oath  of  office,^  and 
give  a  bond  conditioned  for  the  faithful  discharge  of  his  duties.^"  But  it  has 
been  held  that  a  person  elected  to  the  office  of  constable  may  discharge  its  duties 
without  having  executed  a  bond  to  the  town  if  it  has  not  been  required  of  him 


45.  Stout  V.  Hopping,  6  N.  J.  L.  125. 

46.  Johnson  v.  Stedman,  3  Ohio  94  {fol- 
lowed in  Eldred  v.  Sexton,  5  Ohio  215]. 

47.  Johnson  v.  Stedman,  3  Ohio  94  {fol- 
loiced  in  Eldred  v.  Sexton,  5  Ohio  215]. 

48.  Benninghoof  ?:.  Finney,  22  Ind.  101, 
holding  that  the  statute  requiring  the  jus- 
tices to  note  such  appointments  was  impera- 
tive and  not  merely  directory. 

49.  Eligibility  to  ofi&ce  of:  Deputy  see  in- 
fra, II,  C,  4.    Sheriff  see  supra,  II,  A,  3. 

50.  Barre  v.  Greenwich,  1  Pick.  (Mass.) 
129. 

51.  Wilson  V.  Wheeler,  55  Vt.  446. 
What  constitutes  one  a  voter. —  One  resi- 
dent and  subject  to  taxation  in  a  town  is  a 

voter "  at  the  town  meeting  therein,  and 
therefore  eligible  to  the  office  of  constable,  al- 
though at  the  annual  assessment  next  preced- 
ing the  election  he  was  a  resident  of  another 
town,  he  l:)eing  the  owner  of  real  estate  in 
both  towns,  and  assessed  in  both.  Wilson  v. 
Wheeler,  55  Vt.  446. 

52.  In  re  Miller,  1  Browne  (Pa.)  349, 
holding  that  where  the  statute  provided  that 
the  electors  should  choose  eight  persons,  of 
whom  the  court  of  quarter  sessions  should 
appoint  four  as  constables,  and  the  court  had 
declared  that  they  would  uniformly  appoint 
the  highest  on  the  return,  imless  there  was 
either  a  moral,  intellectual,  physical,  or  legal 
inability,  a  mere  charge  of  having  committed 
an  indictable  offense,  of  Avliieh  tlie  candidate 
liad  not  been  convicted,  was  not  sufficient  rea- 
son for  refusing  to  appoint  him. 

53.  Pawlet  v.  Kelley,  69  Vt.  398,  38  Atl. 
92. 

54.  Qualification  of:  Deputy  see  infra,  II, 
C,  5.    Sheriff  see  supra,  II,  A,  5. 

55.  Stone  v.  Healj^,  5  Conn.  278;  Frank- 
lin V.  Kaufman,  65  Ga.  260;  Com.  r.  Sullivan, 
165  Mass.  183,  42  N.  E.  566;  Johnson  r.  Sted- 
man, 3  Ohio  94;  Barrett  r.  lU-id,  2  Oliio 
409. 


A  constable  who  is  reelected  may  lawfully 
continue  to  serve  before  he  has  been  sworn 
in  for  the  second  time.  Kelsy  v.  Wright,  1 
Root  (Conn.)  83. 

A  constable  who  is  in  office  at  the  time  of 
the  adoption  of  a  constitutional  provision  re- 
quiring that  all  executive  officers  shall  take 
the  oath  therein  prescribed  before  they  enter 
on  the  duties  of  their  office  may  continue  to 
perform  the  duties  of  his  office  rightfully,  al- 
though he  has  not  taken  that  oath.  Stone 
y.  Healy,  5  Conn.  278. 

Constable  not  required  to  cU  copy  of  of- 
ficial oath  with  town  clerk. —  Brunott  v.  Mc- 
Kee,  6  Watts  &  S.  (Pa.)  513. 

56.  Georgia. —  Franklin  v.  Kaufman,  65 
Ga.  260. 

Illinois. —  Long  r.  Scott  County  Ct.,  27  111. 
384. 

Maine. —  Stacey  V.  Graves,  74  Me.  368; 
Quimby  V.  Adams,  11  Me.  332. 

Massachusetts. —  Farr  r.  Rouillard,  172 
Mass.  303,  52  N.  E.  443;  Tracv  v.  Goodwin, 
5  Allen  409;  Whitney  v.  Blanchard,  2  Grav 
208. 

Missouri. —  State  r.  Kirby,  9  Mo.  298; 
Jones  v.  State,  7  Mo.  81,  37  Am.  Dec.  180. 

NehrasJca. —  Noble  r.  Himeo,  12  Nebr.  193, 
10  N.  W.  499. 

Neio  Jersey. —  Nottingham  v.  Giles,  2 
N.  J.  L.  111. 

Neio  York. —  Warner  v.  Racev,  20  Johns. 
74. 

North  Carolina.—  McRae  v.  Wall.  24  N.  C. 
267. 

Ohio. —  Johnson  r.  Stedman,  3  Ohio  94: 
Barrett  r.  Reed,  2  Ohio  409. 

I*('it)isi/I rania. —  In  ro  l><1ylesto^vn's  Hich 
Conslablo,  16  Pa.  Co.  Ct.  90';  Com.  v.  Shep- 
pard,  4  Pa.  L.  J.  180. 

[  cnnoui. —  State  r.  BuchaJian,  65  Vt.  445, 
27  Atl.  166. 

See  43  C(Mit.  Dio-.  tit.  "  Shorifl's  and  Con- 
stables." S  24. 
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or  if  its  execution  and  delivery  are  delayed  for  the  time  being  with  the  consent 
of  the  selectmen."  The  statutes  sometimes  require  that  constables  shall  qualify 
within  a  certain  time  after  their  election  or  appointment,^^  failing  in  which  the 
office  is  to  be  deemed  vacant.^® 

b»  Form  and  Requisites  of  Bond.®*'  A  constable's  bond  must  conform  to  the 
statute/^  but  substantial  compliance  is  sufficient. Where  the  statute  requires 
security  but  is  silent  as  to  its  form,  the  security  may  be  in  the  form  of  a  penal 
bond  to  the  people;  but  it  has  been  considered  preferable  that  it  should  be  in 
the  form  of  a  simple  agreement,  without  any  penalty,  to  pay  to  any  person  who 
may  be  aggrieved  by  the  constable's  neglect  of  duty.*'"^  It  is  necessary  to  the 
validity  of  a  constable's  bond  that  it  should  name  an  obligee/"'^  and  the  bond 
should  run  to  the  obligee  designated  by  the  statute.^®    But  although  the  bond 


Constables  in  office  when  statute  requiring 
bond  enacted. —  The  provision  of  Mass.  St. 
(1851)  c.  94,  §  2,  that  no  constable  should  be 
competent  to  serve  civil  process  until  he  should 
have  given  bond  to  the  city  or  town  for  the 
faithful  performance  of  his  duties  applied  to 
constables  who  were  in  office  at  the  time  of 
its  passage.  Whitney  v.  Blanchard,  2  Grav 
(Mass.)  208. 

57.  Langdon  v.  Rutland,  etc.,  R.  Co.,  29 
Vt.  212. 

58.  State  t\  Kirby,  9  Mo.  298;  Button  v. 
Kelsey,  2  Wend.  (N.  Y.)  615;  Westerhaven 
i\  Clive,  5  Ohio  136;  State  r.  Buchanan,  65 
Vt.  445.  27  Atl.  166. 

59.  Franklin  V.  Kaufman,  65  Ga.  260; 
State  V.  Buchanan,  65  Vt.  445,  27  Atl.  166. 
But  compare  Middlebury  Bank  r.  Rutland, 
etc.,  R.  Co.,  30  Vt.  159,  holding  that,  in  order 
to  disqualify  a  constable  on  account  of  liis 
not  furnishing  bonds,  there  must  be  not  only 
a  demand  of  bonds  by  the  selectmen,  but 
also  a  peremptory  refusal  to  let  him  proceed 
with  his  official  duties,  either  in  the  present 
tense  or  after  a  certain  limited  period  of  in- 
dulgence, 

60.  Form  and  requisites  of  bond  of:  Dep- 
uty see  infra,  II,  C,  5.  Sheriff  see  supra,  II, 
A,  5,  b. 

61.  Middletown  v.  McCormick,  3  N.  J.  L. 
500  (holding  that  a  constable's  bond,  con- 
ditioned that  "  in  all  respects  whatsoever,  he 
shall  do  and  execute  all  services,  acts,  and 
duties  appertaining  to  his  office  to  the  best 
of  his  judgment  and  abilitv  "  is  insufficient)  ; 
Nottingham  r.  Giles,  2  N.'  J.  L.  111. 

62.  Magner  r.  Knowles,  67  111.  325  (so 
holding  as  to  a  constable's  bond  reciting  that 
the  principal  obligor  named  therein,  having 
been .  chosen  constable  of  the  town,  and  cer- 
tain other  persons,  named  as  sureties,  "  do 
hereby,  jointly  and  severally,  agree  to  pay 
each  and  every  person  who  may  be  entitled 
thereto,  all  such  sums  of  money  as  said 
constable  may  become  liable  to  pay  on  ac- 
count of  any  execution  which  shall  be  deliv- 
ered to  him  for  collection  by  virtue  of  said 
office,"  followed  by  the  date  of  the  bond)  ; 
Quimby  v.  Adams,"^  11  Me.  332  (holding  that 
a  bond  conditioned  for  faithful  discharge  of 
duty  "  as  constable "  is  a  substantial  com- 
pliance with  a  statute  wjiich  requires  him  to 
give  bond  for  "  faithful  performance  of  his 
duties  and  trust,  as  to  all  processes  by  him 
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served  and  executed  " )  ;  State  v.  Kirby,  9  Mo. 
298  (holding  that  under  a  statute  providing 
that  every  constable  shall  give  bond  to  the 
state,  conditioned  that  he  will  execute  all 
process  to  him  directed  and  paj^  over  all 
moneys  received  by  him,  a  bond  executed  by 
a  constable,  conditioned  for  the  faithful  dis- 
charge of  the  duties  of  his  office  as  constable, 
is  sufficient)  ;  Com.  v.  Sheppard,  4  Pa.  L.  J. 
180  (holding  that,  under  a  statute  providing 
that  a  constable's  bond  shall  be  conditioned 
"  for  the  just  and  faithful  discharge  by 
the  said  constable  of  the  duties  of  his  office," 
a  constable's  bond  conditioned  "  that  he  shall 
faithfully  execute  the  said  office,  and  perform 
every  duty  and  trust  in  him  reposed,"  is  not 
void  as  imposing  a  greater  burden  than  re- 
quired by  law) . 

63.  People  v.  Holmes.  5  Wend.  (N.  Y.) 
191. 

64.  People  r.  Holmes,  5  Wend.  (N.  Y.) 
191.  See  also  Fellows  v.  Gilman,  4  Wend. 
(X.  Y. )  414,  holding  that  an  instrument  in 
writing  under  seal,  entered  into  hy  a  con- 
stable and  sureties,  whereby  they  "  jointly 
and  severally  agree  to  pay  to  each  and  every 
person  such  sum  or  sums  of  money  as  the 
said  constable  shall  become  liable  for  on  ac- 
count of  anj-  execution  wliich  shall  be  deliv- 
ered to  such  constable  for  collection,"  is  good 
and  complies  with  the  requirements  of  an  act 
incorporating  a  village,  prescribing  that  con- 
stables shall,  before  they  enter  upon  the 
duties  of  their  respective  offices,  give  "  such 
security  for  the  faithful  performance  of  the 
trust  reposed  in  them  as  the  major  part  of 
the  trustees  of  the  village  for  the  time  being 
shall  deem  sufficient." 

65.  Roberts  r.  Parlin,  81  111.  230.  But 
compare  Magner  r.  Knowles,  67  111.  325. 

66.  Farr  v.  Rouillard,  172  Mass.  303,  52 
N.  E.  443  (holding  that  a  constable's  bond 
in  cities  other  than  Boston  should  run  to  the 
city,  and  not  to  the  treasurer)  ;  Tracy  r. 
Goodwin,  5  Allen  (Mass.)  409  (holding  that 
a  constable's  bond  in  the  city  of  Boston  is 
properlv  made  to  the  treasurer  of  the  city)  ; 
Middletown  Tp.  v.  McCormick,  3  N.  J.'  L. 
500;  Woolwick  Tp.  r.  Forest,  2  N.  J.  L.  115; 
Davis  V.  Kruger,  4  E.  D.  Smith  (N.  Y.)  350; 
Davis  r.  Haffner,  2  Abb.  Pr.  (N.  Y.)  187. 

In  Illinois  a  constable's  bond  is  properly- 
executed  to  the  county  court  which  succeeded 
to  all  the  power,  jurisdiction,  and  authority 
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names  the  wrong  obligee  it  is  valid  as  a  common-law  bond  when  it  is  voluntarily 
executed  and  there  is  nothing  in  the  condition  contrary  to  law,°^  and  a  constable 
may  justify  his  acts  under  his  office,  although  his  bond  does  not  run  to  the  proper 
obhgee.^^  Where  the  statute  does  not  designate  an  obligee,  the  bond  may  run 
to  the  people  of  the  state/^  or  "each  and  every  person"  to  whom  "the  constable 
shall  become  liable."  In  the  absence  of  a  statutory  requirement  it  is  not  neces- 
sary that  a  constable's  bond  should  specify  the  township  for  which  he  was  elected. '^^ 
A  condition  in  a  constable's  bond  that  he  shall  execute  all  writs  and  process  to 
him  directed  does  not  render  the  bond  open  to  the  exception  that  the  condition 
is  beyond  the  terms  required  by  law,  since  only  legally  directed  writs  must  be 
executed. '^^ 

e.  Amount  of  Bond.^^  The  bond  should  be  conditioned  for  the  payment  of 
a  certain  sum  of  money, '^^  which  is  usually  fixed  by  statute;  but  a  bond  taken 
in  more  than  the  amount  required  by  statute  but  not  extorted  colore  officii  is 
valid, ^'^  at  least  for  the  amount  of  the  statute  penalty."  Where  the  law  does 
not  fix  any  amount  as  the  penalty  of  a  constable's  bond,  a  bond  in  which  a  reason- 
able sum  is  fixed  as  the  penalty  is  not  invalid  where  not  given  as  the  result  of 
extortion,  duress,  or  any  kind  of  unfairness;  while  on  the  other  hand  no  limita- 
tion of  liability  is  necessary  to  make  the  bond  valid. '^^  In  the  absence  of  any 
statute  so  providing,  the  county  court  has  no  power  to  require  a  constable  to 
give  a  new  bond  because  the  penalt}"  in  the  bond  previously  given  is,  in  the  esti- 
mation of  the  court,  insufficient.^^ 

d.  Delivery  of  Bond.  A  constable's  bond  is  not  delivered  so  as  to  become 
effective  unless  it  has  been  accepted  by  some  authorized  agent  of  the  state  or  the 
municipahty  or  unless  in  law  its  acceptance  can  be  presumed.^'-  A  city  or  town 
clerk  is  an  officer  to  whom  a  constable  may  properly  deliver  his  bond  in  the  first 
instance,  the  statute  not  designating  to  whom  such  bond  shall  be  delivered; 
but  it  has  also  been  considered  that  a  delivery  of  the  bond  to  the  selectmen  of 
the  town  would  be  sufficient. 

e.  Approval,  Filing,  and  Recording  of  Bond.^^    The  bond  of  a  constable  is 


of  the  county  commissioners'  court.  Long  r. 
Scott  County  Ct.,  27  111.  384.  A  constable's 
official  bond,  made  to  "  Samuel  S.  Gilbert, 
County  Judge,  George  A.  W.  Cloud  and 
George  Judd,  Justices,  of  the  county  of 
Macoupin,"  is  invalid,  since  the  court  cannot 
presume  that  the  judge  and  justices  of  the 
peace  named  in  the  bond  constitute  the 
county  court.    Boice  v.  Gilbert,  29  111.  527. 

67.  '^Farr  v.  Rouillard,  172  Mass.  303,  52 
N.  E.  443,  bond  running  to  the  treasurer  of 
a  city  instead  of  to  the  city. 

Naming  wrong  person  as  governor. — A  con- 
stable's bond,  given  to  A,  governor  of  Tennes- 
see, and  his  successors,  for  the  faithful  per- 
formance of  his  offiicial  duty,  is  valid,  al- 
though in  fact  B  was  at  the  time  the  gov- 
ernor of  the  state.  Findley  v.  Tipton,  4 
Hayw.  (Tenn.)  216. 

68.  Barret  v.  Reed,  2  Ohio  409. 

69.  People  f.  Holmes,  2  Wend.  (N.  Y.) 
281,  28-2,  where  it  is  said:  "The  bond  of  a 
constable  may  be  given  to  the  people,  though 
it  is  not  deemed  necessary  that  it  should  be 
thus  executed,  as  intimated  in  Warner  /'. 
Racey,  20  Johns.  (N.  Y.)  74." 

70.  Button  V.  Kelsey,  2  Wend.  (N.  Y.) 
615.  See  also  Fellows  r.  Gilman,  4  Wend. 
(N.  Y.)  414. 

71.  State  r.  Kirbv,  9  Mo.  298. 

72.  Musselman  %.  Com.,  7  Pa.  St.  240. 


73.  Amount  of  bond  of  sheriff  see  supra, 

II,  A,  5,  c. 

74.  Roberts-  r.  Parlin,  81  111.  230.  But 
compare  Magner  v.  Knowles,  67  111.  325. 

75.  Bagby  v.  Chandler,  9  Ala.  770;  Stacey 
r.  Ci-raves,  74  Me.  368;  Quimbv  v.  Adams,  11 
Me.  332 ;  McRae  r.  Wall,  24  N.  C.  267. 

76.  Bagby  f.  Chandler,  9  Ala.  770  (where 
the  court  said  that  this  view  rendered  it  un- 
necessary^ to  consider  whether  the  judge  of 
the  county  court  had  a  discretion  to  require 
a  bond  in  certain  cases  with  a  penalty  larger 
than  that  prescribed  by  the  statute)  ;  Quimby 
r.  Adams,  11  Me.  332'. 

77.  Bagbv  v.  Chandler,  9  Ala.  770. 

78.  Williams  r.  Golden.  10  Xebr.  432,  6 
X.  W.  766  [foUotrcd  in  Xoble  v,  Himeo,  12 
Xebr.  193,  10  X.  W.  499]. 

79.  Xoble  f.  Himeo,  12  Xebr.  193.  10  X.  W. 
499. 

80.  Sheelev  r.  Wiogo,  32  Mo.  398. 

81.  Braddy  v.  Shirley,  23  X.  C.  597.  hold- 
ing that  a  constable's  bond,  made  payable  to 
the  state,  taken  by  a  person  not  authorized  by 
law  to  take  it,  was  void  for  want  of  delivery. 

82.  Stacev  >.  Graves,  74  Me.  368;  State 
v.  Buchanan,  65  Vt.  445,  27  Atl.  166. 

83.  State  r.  Buchanan,  65  Vt.  445,  27  AtL 
166. 

84.  Approval,  filing,  and  recording  of  bond 
of  sheriff  see  supra,  II,  A,  5,  e. 
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usually  required  to  be  approved  by  the  township  trustees, or  the  county  court, ^' 
or  a  judge  thereof,^'  or,  in  vacation,  by  the  clerk  of  the  court, or  the  selectmen 
and  town  clerk. 

f.  Amendment  of  Bond.  In  a  case  where  a  constable's  bond  was  in  proper 
form,  and  recited  his  election,  but  by  a  clerical  error  the  name  of  his  surety  was 
inserted  in  the  condition,  the  court  granted  a  rule  to  amend  the  bond  by  substi- 
tuting the  name  of  the  constable. 

g.  Validity  of  Bond.^^  A  constable's  bond  is  not  void  because  it  is  not  given 
until  after  he  has  commenced  the  discharge  of  his  official  duties, or  until  after 
the  time  allowed  by  statute  in  which  to  qualify.  But  a  constable's  bond,  extorted 
from  the  constable  and  his  sureties  under  color  of  offi.ce,  but  without  lawful  author- 
ity, as  a  condition  precedent  to  his  remaining  in  office,  is  void ;  ^*  and  where  the 
appointment  of  a  constable  is  void,  the  bond  taken  under  it  is  also  void.^'^ 

h.  Record  and  Evidence  of  Qualification.^^  The  qualification  of  a  con- 
stable should  be  noted  by  the  township  clerk  in  his  book  of  record. An  entry 
on  the  record  of  a  town  meeting  that  a  certain  candidate  for  the  office  of  constable 
was  declared  elected  and  sworn"  sufficiently  indicates  that  such  person  was 
sworn.^ 

1.  Death,  Removal,  Insolvency,  or  Discharge  of  Sureties.^  The  constable 
may  be  required  to  give  new  security  where  one  of  the  sureties  on  his  bond  dies,* 
removes  from  the  county,'*  is  discharged,-'^  or  becomes/  or  appears  likely  to  become,^ 
insolvent  or  insufficient. 

j.  Effect  of  Removal  of  Constable  on  Bond.  A  constable's  official  bond  is 
not  vacated  or  rendered  void  b)^  his  temporary  removal  from  office,  but  covers 
his  official  conduct  after  his  reinstatement  in  office  as  well  as  before  the  suspension 
of  his  functions.^ 

4.  Term  of  Office  ^  —  a.  In  General.  Constables  hold  office  for  such  term 
as  is  fixed  by  constitutional  or  statutory  provision, and  the  time  at  which  the 


85.  Johnson  f.  Stedman,  3  Ohio  94. 

86.  Jones  f.  State,  7  Mo.  81,  37  Am.  Dec. 
180. 

Bond  taken  by  clerk  in  vacation. —  The 

failure  of  the  county  court  to  approve  or  re- 
ject a  constable's  bond  taken  by  the  clerk 
in  vacation  will  not  invalidate  the  bond. 
Jones  f.  State,  7  Mo.  81,  37  Am.  Deo.  180. 

A  higli  constable  of  a  borough  is  in  no 
way  a  court  or  county  officer,  and  his  bond 
cannot,  like  that  of  a  township  constable,  be 
approved  by  the  court  of  quarter  sessions. 
In  re  Doylestown's  High  Constable,  16  Pa. 
Co.  Ct.  90. 

87.  Seaman  f.  Duf phey,  4  Stew.  &  P.  ( Ala.) 
159. 

Approval  need  not  be  entered  of  record  in 
open  court. —  Seaman  v.  Dufphey,  4  Stew. 
&  P.  (Ala.)  159. 

The  judge's  certificate  that  a  constable  is 
authorized  to  enter  on  the  discharge  of  the 
duties  of  his  office  is  sufficient  evidence  of 
approval.  Seaman  v.  Dufphev,  4  Stew.  &  P. 
(Ala.)  159. 

88.  Jones  f.  State,  7  Mo.  81,  37  Am.  Dec. 
180. 

Evidence  of  approval. — Where  the  clerk  re- 
ceived a  constable's  bond,  indorsed  it  "  filed," 
subscribed  his  name  thereto,  and  filed  it  in 
his  office,  this  was  sufficient  evidence  of  his 
approval,  the  statute  not  requiring  his  ap- 
proval to  be  expressed  in  any  particular 
manner.  Jones  ^•.  State,  7  Mo.  81,  37  Am. 
Dec.  180. 


89.  Quimby  r.  Adams,  11  Me.  332. 
Approval  need  not  be  in  writing. —  Quimby 

r.  Adams.  11  Me.  332. 

90.  Matter  of  Bransby,  1  Wkly.  Notes  Cas. 
(Pa.)  326. 

91.  Validity  of  bond  of:  Deputy  see  in- 
fra,  II,  C,  5.  Sheriff  see  supra,  II,  A, 
5,  f. 

92.  Dickens  v.  State,  7  Blackf.  (Ind.)  358. 

93.  Dutton  V.  Kelsey,  2  Wend.  (N.  Y.) 
615;  Westerhaven  v.  Clive,  5  Ohio  136. 

94.  Woolwick  Tp.  v\  Forest,  2  N.  J.  L.  115. 

95.  Little  r.  Powell,  24  N.  C.  275;  Little 
V.  Wall,  24  K  C.  272. 

96.  See,  generally,  Recoeds,  34  Cyc.  577. 

97.  See,  generally.  Evidence,  16  Cyc.  821. 

98.  Evidence  of  qualification  of  sheriff  see 
supra,  II,  A,  5,  j. 

99.  Johnson  v.  Stedman,  3  Ohio  94. 

1.  Com.  V.  Sullivan,  165  Mass.  183,  42 
N.  E.  566. 

2.  Death,  removal,  insolvency,  or  discharge 
of  surety  of  sheriff  see  supra,  II,  A,  5,  k. 

3.  Sheeley  v.  Wiggs,  32  Mo.  398. 

4.  Sheeley  v.  Wiggs,  32  Mo.  398. 

5.  Sheeley  v.  Wiggs,  32  Mo.  398. 

6.  Sheeley  v.  Wiggs,  32  Mo.  398. 

7.  Sheeley  v.  Wiggs,  32  Mo.  398. 

8.  U.  S.  V.  Bill,  24  Fed.  Cas.  No.  14,594,  2 
Cranch  C.  -C.  518. 

9.  Term  of  office  of:  Deputy  see  infra,  $$, 
C,  6.    Sheriff  see  supra,  II,  A,  6. 

10.  Starr  v.  Flynn,  62  Kan.  845,  62  Pae. 
659,  term  of  court  marshal. 
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teiTQ  of  a  constable  begins  and  ends  is  also  regulated  by  such  provisions."  Where 
the  office  of  constable  is  not  established  by  the  constitution,  the  legislature  may 
shorten  the  term  of  an  incumbent. 

b.  Holding  Over.^^  A  constable  is  usually  considered  entitled  to  hold  over 
until  his  successor  is  chosen and  has  qualified. Where,  however,  there  are  two 
constables  in  a  township  having  a  certain  population,  and  a  statute  is  enacted 
providing  that  in  townships  of  such  population  there  shall  be  but  one  constable, 
the  effect  of  such  statute  is  to  abolish  the  two  previously  existing  offices  and  to 
create  a  new  office  which  can  be  filled  only  b}^  election  or  appointment,  and  con- 
sequently neither  of  the  constables  then  in  office  is  entitled  to  hold  over  after 
the  expiration  of  his  term.^^  So  also,  notwithstanding  a  determination  at  an 
annual  town  meeting  that  the  number  of  constables  shall  be  three,  the  election 
of  only  two  ousts  all  of  the  constables  elected  for  the  preceding  year,  and  although 
the  number  then  chosen  was  three,  no  one  of  them  can  hold  over  on  the  pretense 
that  no  person  is  chosen  in  his  place. Where  a  constable  at  the  close  of  his 
term  turned  over  to  a  person  holding  a  certificate  of  election  his  badge,  pistol, 
and  handcuffs,  and  accepted  from  such  person  an  appointment  as  deputy,  and 
took  the  oath  and  thereafter  acted  as  such,  he  thereby  surrendered  and  aban- 
doned the  office,  and  could  not  thereafter  claim  that  he  was  holding  'over  after 
his  term.^^'^ 

5.  Vacancies  —  a.  Occurrence  and  Declaration.  A.  vacanc}'-  occurs  when 
there  is  a  failure  to  elect  a  constable  or  the  constable  elect  fails  to  qualify .^^ 
A  vacancy  is  also  created  where  a  constable  accepts  an  appointment  to  the  office 
of  deputy  sheriff,-^  or  removes  with  his  family  into  another  town  with  the  intent 


In  Pennsylvania  the  term  of  constables  is 
fixed  by  the  acts  of  1889  and  1895  at  three 
vears.  Com.  r.  Clipsham,  16  Pa.  Super.  Ct. 
50;  Com.  V.  Benfield,  .5  Pa.  Dist.  382;  Com. 
r.  Attieks,  4  Pa.  Dist.  310,  16  Pa.  Co.  Ct. 
147;  In  re  Sadbury's  Constable,  3  Pa.  Dist. 
589;  In  re  Womer's  Bond,  2  Pa.  Dist.  670; 
Tyson's  Case,  2  Pa.  Dist.  633,  13  Pa.  Co.  Ct. 
2i2;  In  re  Allegheny  County  Constables,  17 
Pa.  Co.  Ct.  622;  In  re  English,  16  Pa.  Co. 
Ct.  129;  In  re  Beaver  Falls  Election,  14  Pa. 
Co.  €t.  289;  In  re  Burrell  Tp.  Constable,  11 
Pa.  Co.  Ct.  436;  In  re  Green  Tp.  Constable, 
11  Pa.  Co.  Ct.  287;  Com.  v.  Erdman,  11  Pa. 
Co.  Ct.  285;  In  re  Rudy,  9  Pa.  Co.  Ct.  467; 
In  re  Barr,  8  Pa.  Co.  Ct.  64.  But  these  pro- 
visions are  not  applicable  to  the  city  of 
Philadelphia.  Com.  v.  Clipsham,  16  Pa. 
Super.  Ct.  50;  In  rc  Barr,  8"  Pa.  Co.  €t.  64. 

Constitutionality  of  statutes. —  The  Penn- 
sylvania acts  of  1889  and  1895,  fixing  the 
terms  of  constables  at  three  years,  are  not 
unconstitutionaL  In  re  Allegheny  County 
Constables,  17  Pa.  Co.  Ct.  622. 

Statutory  extension  of  term  see  Matter  of 
Constables'  Election,  13  Phila.  (Pa.)  583. 

11.  See  In  rc  Constable's  Bond,  5  Pa.  Dist. 
185. 

Under  the  North  Carolina  act  of  1833  pro- 
viding that  constables  sliould  be  elected  at 
any  time  within  one  month  preceding  the 
first  county  court  after  January  of  each  yeai 
and  should  qualify  to  act  for  one  year  a 
constable's  term  did  not  expire  one  year  from 
the  day  on  which  he  qualified,  but  expired  as 
soon  as  his  successor  qualified.  Waring  r. 
Wilson,  32  N.  C.  329. 

Under  the  Tennessee  act  of  1835,  the  term 
of  a  constable  commenced  at  the  date  of  his 


qualification  and  not  at  the  date  of  his  elec- 
tion.   State  V.  Parchmen,  3  Head  609. 

12.  Com.  V.  Benfield,  5  Pa.  Dist.  382. 

13.  Holding  over  by  sheriff  see  supra,  II, 
A,  63  c. 

14.  Ilammondsport  Law,  etc.,  Assoc.  f.  Kni- 
zell,  43  Misc.  (K  Y.)  505,  89  N.  Y.  Suppl. 
.534. 

15.  Hammondsport  Law,  etc  ,  Assoc.  i\Kni- 
zell,  43  Misc.  -{N.  Y.)  505.  89  N.  Y.  Suppl. 
534.  Contra,  State  v.  McLure,  84  X.  C.  153, 
holding  that  the  provision  of  Const,  art.  4, 
§  25,  that  "  all  incumbents  of  said  oflices 
shall  hold  until  their  successors  are  quali- 
fied,'' does  not  embrace  the  office  of  constable. 

A  constable  who  is  elected  his  own  suc- 
cessor, but  does  not  qualify,  holds  over  until 
his  successor  is  qualified.  Miller  r.  Burger. 
2  Ind.  337. 

16.  People  r.  Davidson,  2  Cal.  App.  96,  83 
Pac.  159. 

17.  People  r.  Jones,  17  Wend.  (N.  Y.) 
81. 

18.  People  Davidson.  2  Cal.  App.  96.  S3 
Pac.  159,  holding  further  that  there  was  no 
error  in  admitting  in  evidence  the  certificate 
of  a]>pointment  of  the  former  constable  as 
deputy,  although  the  oath  subscribed  by  him 
err(Uieously  desei-ibcd  the  olfice. 

19.  Vacancy  in  office  of  sheriff  see  supra, 
II,  A,  7. 

20.  Franklin  r.  KanlVman.  65  Ga.  260; 
King  /•.  McLure,  84  X.  C.  153. 

The  county  commissioners  have  no  author- 
ity to  order  a  new  election  in  such  case  but 
the  vacancy  must  be  tilled  by  ajipointment. 
Fraidviin  r.  Kaufi'man,  65  Ga.  260. 

21.  See  supra,  II.  B.  3,  a. 

22.  State  r.  Slagle,  115  Tenn.  336,  89  S.  W. 

[II,  B,  6,  a] 
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to  remain  there. But  the  office  of  constable  is  not  ipso  facto  vacated  by  the 
incumbent's  going  into  mihtary  service  as  a  conscript.^*  The  county  court  has 
no  general  power  to  vacate  the  office  of  a  constable,  but  can  declare  the  office 
vacant  only  under  the  circumstances  provided  for  by  statute.^'^ 

b.  Suspension.^^  It  has  been  held  that  on  an  affidavit  stating  that  a  constable 
has  dismissed  a  peace  warrant,  and  has  received  a  certain  sum  for  his  services,  he 
may  be  suspended  from  office  without  notice,  and  ruled  to  show  cause  why  an 
attachment  for  contempt  should  not  issue.^^ 

e.  Removal^* — (i)  Power  to  Remove.  In  some  states  the  power  to 
remove  constables  is  vested  in  the  various  local  courts. 

(ii)  Causes  For  Removal}^  A  constable  may  be  removed  for  miscon- 
duct while  in  the  exercise  of  the  duties  of  his  office,^^  or  because  from  habits  of 
intemperance  or  neglect  of  duty  he  is  unfit  and  incompetent  to  discharge  his 
official  duties. 

(ill)  Notice  and  H earing .^^  As  a  rule  a  constable  can  be  removed  only 
after  notice  of  the  charges  against  him  and  an  opportunity  for  a  hearing  on  and 
investigation  of  such  charges. 

(iv)  Proceedings.^"  Proceedings  for  the  removal  of  a  constable  may  be 
summary  by  rule  to  show  cause  why  he  should  not  be  removed.^^  Upon  a  rule 
on  a  constable  to  show  cause  why  he  should  not  be  removed  "  for  extortion  under 
color  of  his  office,"  it  is  not  necessary  that  there  should  be  any  specification  of 


326,  holding  that  in  such  case  the  court  may 
summarily  declare  the  office  of  constable 
vacant  and  appoint  a  person  to  fill  the 
vacancy. 

23.  iBarre  r.  Greenwich.  1  Pick.  (Mass.) 
129,  holding  that  this  is  true,  although  the 
towns  are  not  situated  such  a  distance 
apart  as  to  render  it  impossible  for  a  resi- 
dent in  one  to  perform  the  duties  of  con- 
stable in  the  other. 

24.  In  re  Bradshaw,  60  N.  C.  379. 

25.  Sheeley  v.  Wiggs,  32  Mo.  398. 

26.  Suspension  of  sheriff  see  suiyra,  II.  A, 
7,  d. 

27.  Ex  p.  Bowling,  3  Fed.  Cas.  No.  1.737, 
1  Cranch  C.  C.  39. 

28.  Removal  of:  Deputy  see  infra,  II,  C, 
6.    Sheriff  see  supra,  II,  A,  7,  e. 

29.  See  Glass  v.   Jacoby,  Lift.  Sel.  Cas. 

(Ky. )  181  (county  court)  ;  In  re  Peters,  10 
Kulp  ( Pa. )  93  ( court  of  quarter  sessions )  ; 
Fields  V.   State,  Mart.  &   Y.    (Tenn.)  168 

(county  court) . 

30.  Causes  for  removal  of  sheriff  see  supra, 
II,  A,  7,  e,  (II). 

31.  U.  S.  V.  McGill,  26  Fed.  Cas.  No.  15,677, 
1  Hayw.  &  H.  59. 

Collection  of  illegal  fee. —  A  constable  in 
the  District  of  Columbia  may  be  ordered  to 
be  dismissed  from  his  office  for  collecting  an 
illegal  fee,  unless  he  returns  the  same,  and 
pays  the  cost  of  the  rule  served  on  him. 
U.  S.  V.  McPherson,  26  Fed.  Cas.  No.  15,704, 
1  Hayw.  &  H.  105. 

Presenting  false  claim. —  A  constable  may 
be  removed  for  presenting  and  obtaining  pay- 
ment of  a  claim  against  the  county  for  mile- 
age for  conveying  certain  prisoners  to  the 
county  jail,  when  such  prisoners  were  con- 
veyed to  the  county  jail  by  the  sheriff.  U.  S. 
v.  McPherson,  26  Fed.  Cas.  No.  15,704,  1 
Hayw.  &  H.  105. 

Abuse  of  process. — A  constable  who  uses 

[II,  B,  5,  a] 


a  criminal  process  behind  which  to  enter 
forcibly  a  man's  premises,  ostensibly  to  serve 
a  civil  warrant  for  debt,  and  for  the  purpose 
of  taking  unlawful  possession  of  property 
held  lawfully  as  a  pledge  for  a  debt,  will  be 
dismissed  from  office.  U.  S.  v.  Merryman,  26 
Fed.  Cas.  No.  15,759a,  2  Hayw.  &  H. 
337. 

Previous  conviction  not  necessary. —  It  is 

not  a  necessary  prerequisite  to  the  removal 
or  suspension  of  a  constable  that  he  be  first 
convicted  of  misuser  of  his  office.  State  v. 
Williams,  2  Speers  (S.  C.)  26 ;  Fields  v.  State, 
Mart.  &  Y.  (Tenn.)  168. 

32.  In  re  Peters,  10  Kulp  (Pa.)  93,  hold- 
ing that  a  constable  may  be  removed  for  such 
causes  on  the  petition  of  his  surety  unless  he 
gives  such  additional  security  as  the  court 
may  direct. 

33.  See,  generally,  Notice,  29  Cyc.  1110. 

34.  Notice  and  hearing  before  removal  of 
sheriff  see  supra,  II,  A,  7,  e,  (iii). 

35.  Loper  v.  Millville,  53  N.  J.  L.  362,  21 
Atl.  568. 

36.  Loper  v.  Millville.  53  N.  J.  L.  362,  21 
Atl.  568. 

37.  Proceedings  for  removal  of  sheriff  see 

supra,  II,  A,  7,  e,  (iv) . 

38.  Larue  v.  Davies,  8  Cal.  App.  750,  97 
Pac.  903;  State  r.  Williams,  2  Speers  (S.  C.) 
26  (holding  that  statutory  provisions  in  re- 
lation to  the  office  of  constable,  which  pre- 
scribe a  proceeding  by  indictment  in  oases  of 
official  misconduct,  do  not  supersede  or  im- 
pair a  judge's  common-law  jurisdiction  over 
the  subordinate  officers  of  court,  in  the  exer- 
cise of  w^hich  a  constable  may  be  stricken  off 
the  roll  on  rule )  ;  Fields  v.  State,  Mart.  &  Y. 
(Tenn.)  168. 

Evidence  sufficient  to  warrant  findings 
against  defendant  in  removal  proceedings  see 
Larue  v.  Davies,  8  Cal.  App.  750,  97  Pa-c. 
903. 
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the  particular  facts  relied  iipon.^^  In  a  proceeding  to  remove  a  constable  for 
neglect  of  duty,  an  accusation  alleging  that  a  number  of  persons  ''wilfully  and 
unlawfully disturbed  the  peace  by  fighting  in  the  streets,  and  that  defendant 
refused  to  prevent  them,  etc.,  is  sufficient,  although  it  does  not  allege  that  such 
persons  ''maUciously"  disturbed  the  peace. ''^  In  Kentucky  the  presence  of  a 
majority  of  the  justices  of  the  county  is  necessary  to  render  a  judgment  of  dis- 
missal against  a  constable. A  constable  who  resigns  his  office  pending  a  prose- 
cution commenced  for  his  removal  is  not  thereby  protected  from  payment  of 
the  costs. 

d.  Filling  Vacancies.*^  Vacancies  in  the  office  of  constable  are  usually  filled 
by  appointment  by  the  county  commissioners,^^  the  township  trustees,^^  the 
county  court,*^  or  the  justices  of  the  peace  of  the  district;  but  the  appointee 
usually  serves  merely  until  a  successor  can  be  elected,  and  not  for  the  entire 
unexpired  term.^^ 

6.  Title  to  and  Possession  of  Office  —  a.  In  General.  The  right  of  a 
constable  to  his  office  cannot  be  collaterally  questioned;'''^  but  where  one  has 
received  a  commission  as  constable  and  has  qualified,  his  right  to  the  office  or  his 
subsequent  vacation  of  it  can  be  determined  only  by  a  direct  proceeding  to  which 
he  is  a  party.^^  A  person  who  is  not  entitled  to  the  office  of  constable  cannot 
maintain  an  action  to  prevent  another  from  usurping  the  office.^^  Where  defend- 
ant in  replevin  justifies  as  a  constable,  and  his  official  character  is  directly  put 
in  issue,  proof  that  he  was  an  acting  constable  is  insufficient,  but  he  must  show 
that  he  was  a  constable  de  jure.^"^ 

b.  Evidence  of  Title  or  Ineumbeney.^^  The  records  of  a  county  court,  show- 
ing several  bonds,  executed  by  a  constable  biennially,  the  last  within  one  year 
of  the  time  when  the  question  arose,  with  proof  that  he  was  recognized  as  such 
by  the  county  court,  is  sufficient  proof  that  he  was  in  office,  v/ithout  proof  that 
he  took  the  oaths  or  was  allotted  to  a  district ;  and  evidence  that  a  certain  per- 
son acted  as  constable  and  was  generally  reputed  to  be  such  is  admissible  in  proof 
that  he  was  a  constable." 


39.  Jones  v.  Woodrow,  13  Fed.  Cas. 
No.  7,509,  1  Cranch  C.  C.  455. 

40.  Larue  v.  Davies,  8  Cal.  App.  750,  97 
Pac.  903. 

41.  Glass  V.  Jacoby,  Litt.  Sel.  Cas.  (Ky.) 
181. 

42.  Glass  r.  Jacoby,  Litt.  Sel.  Cas.  (Ky.) 
181,  holding  that  it  is  not  necessary  that  a 
majority  of  the  justices  of  the  county  should 
be  present  when  the  judgment  for  costs  is 
pronounced. 

43.  Filling  vacancy  in  office  of  sheriff  see 
supra,  II,  A,  7,  g. 

44.  Franklin  v.  Kaufman,  65  Ga.  260; 
Pierce  v.  Jones,  26  N.  C.  326;  Harris  v. 
Wiggins,  26  N.  C.  273;  Home  v.  Lightfoot, 
24  N.  C.  306;  State  v.  Comer,  7  Ohio  Cir.  C  t. 
258,  4  Ohio  €ir.  Dec.  585;  Rudy's  Case,  9  Pa. 
Co.  Ct.  467. 

45.  King  V.  McLure,  84  N.  C.  153. 

46.  State  f.  Comer,  7  Ohio  Cir.  Ct.  258, 
4  Ohio  Cir.  Dec.  585. 

47.  Hoell  V.  Cobb,  49  N.  C.  258;  Ferrand 
V.  Burcham,  33  N.  C.  436;  Pierce  v.  Jones, 
26  N.  C.  326;  Harris  r.  Wiggins,  26  N.  C. 
273;  Horne  r.  Lightfoot,  24  N.  C.  306;  State 
V.  Powell,  24  N.  C.  275;  State  r.  Wall, 
24  N.  C.  275;  McPvae  c.  Wall,  24  N.  C. 
267. 

48.  Franklin  r.  Kaufman,  65  Ga.  260. 

49.  Slate  r.  Comer,  7  Ohio  Cir.  Ct.  258, 


4  Ohio  Cir.  Dec.  585.  See  also  Beasley  t*. 
Ferriss,  1  Lea  (Tenn.)  461. 

Under  the  Pennsylvania  act  of  1889  the 
appointee  holds  for  the  unexpired  term.  Sad- 
bury's  Constable,  3  Pa.  Dist.  589;  Tyson's 
Bond,  2  Pa.  Dist.  633,  13  Pa.  Co.  Ct.  212; 
English's  Case,  16  Pa.  Co.  Ct.  129;  Falls 
Election,  14  Pa.  Co.  Ct.  289.  See  also  In  re 
Green  Tp.  Constable,  11  Pa.  Co.  Ct.  287. 
Contra,  In  re  Dauphin  Borough  Constable,  4 
Pa.  Dist.  35;  In  re  Davis,  3  Pa.  Dist.  677, 
7  Kulp  355 ;  Rudy's  Case,  9  Pa.  Co.  Ct.  467. 

50.  Title  to  and  possession  of  office  of: 
Deputy  see  infra,  II,  C,  7.  Sherili"  see  supra, 
II,  A,  S. 

51.  Case  r.  State,  69  Ind.  46. 

The  validity  of  an  appointment  as  con- 
stable, made  by  odicers  liaving  the  authority 
to  appoint,  cannot  be  questioned  in  a  col- 
lateral action.  Wood  i.  IVake,  8  Johns. 
(N.  Y. )  69,  so  holding  where  defendant  in 
trespass  justified  under  an  appointment  as 
constable. 

52.  Ex  p.  Strobach,  49  Ala.  443. 

53.  Rutledge  r.  Farrar,  6  Inish  (Ky.)  491. 

54.  Outliouse  r.  Allen,  72  111.  529. 

55.  Evidence  of  title  to  or  incumbency  of 
office  of:  l>puty  see  infra,  II,  C,  7,  b. 
ShcrilV  see  supra,  11,  A,  8,  b,  c. 

5b.  Linville  r.  Black,  5  Dana  (Ky.)  176. 
57.  State  v.  Row,  81  Iowa  13S.  46  N.  W. 

[n,  B,  C,  b] 
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e.  Estoppel  to  Deny  Title  or  Incumbency. The  sureties  on  the  official  bond 
of  a  constable  cannot  deny  his  title  to  or  incumbency  of  the  office.^^ 

7.  De  Facto  Constables. One  who  has  been  elected  or  appointed  and  is 
seiwig  as  constable  is  at  least  a  de  facto  constable,  although  he  is  not  under  bond 
or  did  not  furnish  a  bond  within  the  time  required  by  statute,  or  his  bond  is 
defective,  or  he  has  ceased  to  be  a  resident  of  the  county  in  which  he  holds  his 
office, or  the  term  of  his  appointment  has  expired. But  where  the  statute 
provides  for  the  appointment  of  one  constable  only  in  each  township,  a  person 
appointed  by  the  county  court  as  additional  constable  in  a  township  having  one 
constable  whose  tenure  is  undisputed  is  not  an  officer  de  facto. 

8.  Abolition  of  Office.  Where  the  office  of  constable  is  not  established  by 
the  constitution  it  may  be  abolished  by  the  legislature.®^ 

C.  Deputies,  Assistants,  Substitutes,  and  Special  Officers  —  l.  Dep- 
uties AND  Under-sheriffs  —  a.  In  General.  While  the  judicial  functions  of  a 
sheriff  cannot  be  delegated  to  another,®^  the  ministerial  duties  of  the  office  may 
be  performed  by  a  deputy  sheriff  or  under-sheriff,®^  who,  however,  performs  the 
duties  delegated  to  him,  not  in  his  own  name  or  right,  but  as  the  representative 
of  the  sheriff,^®  although  he  is  recognized  as  a  public  officer. There  are  two 
kinds  of  deputies  well  known  in  practice:  (1)  A  general  deputy  or  under-sheriff 
who,  by  virtue  of  his  appointment,  has  authority  to  execute  all  the  ordinary 
duties  of  the  sheriff, and  who  executes  process  without  special  power  from  the 
sheriff;  and  (2)  a  special  deputy,  who  is  an  officer  pro  hac  vice  to  execute  a 
particular  writ  in  some  certain  action  and  who  acts  under  a  specific  and  not  a 
general  appointment  of  authority.''^ 

b.  Number  of  Deputies.  The  number  of  deputies  to  be  appointed  by  the  sheriff 
is  sometimes  fixed  or  limited  by  statute,    or  left  to  be  determined  by  the  county 


872;  J-Iart  v.  Robinett,  5  Mo.  11;  Johnson  v. 
Stedman,  3  Ohio  94. 

58.  Estoppel  to  deny  title  to  or  incumbency 
of  office  of:  Deputy  see  infra,  II,  C,  7,  e. 
Sheriff  see  supra,  II,  A,  8,  d. 

59.  See  infra,  X,  C,  19. 

60.  De  facto:  Deputy  see  infra,  11,  C,  8. 
Sheriff  see  supra,  II,  A,  9.  Officer,  generally, 
see  OFf'iCEES,  29  Cyc.  1389. 

61.  Harrison  v.  Richardson,  99  Ga.  763,  27 
S,  E.  173 ;  Gunn  v.  Tackett,  67  Ga.  725. 

Failure  of  reelected  officer  to  qualify. —  In 
the  absence  of  any  proof  that  an  order  has 
been  made  by  the  proper  officer  for  a  reelected 
constable  to  qualify,  he  continues  to  be  an 
officer  de  facto,  although  he  has  failed  to  file 
a  new  bond  or  take  a  new  oath.  State  v. 
Bates,  23  Iowa  96. 

62.  Weston  v.  Sprague,  54  Vt.  395. 

63.  Adams  v.  Tator,  42  Hun  (N.  Y.)  384. 

64.  Case  v.  State,  69  Ind.  46. 

65.  Petersilea  v.  Stone,  119  Mass.  465,  20 
Am.  Rep.  335;  Hamraondsport  Law,  etc.. 
Assoc.  V.  Kinzell,  43  Misc.  (N.  Y.)  505,  89 
N.  Y.  Suppl.  534. 

66.  Jester  v.  Spurgeon,  27  Mo.  App.  477. 

67.  Com.  V.  Benfield,  5  Pa.  Dist.  382. 

68.  Jobson  v.  Fennell,  35  Cal.  711. 

The  holding  of  an  inquisition  on  real  estate 
levied  on  und^^r  a  fieri  facias  is  a  judicial 
act,  which  involves  tlie  exercise  of  discretion, 
and  which  the  sheriff'  cannot  do  hj  deputy. 
Haberstroh  f.  Toby,  9  Phila.  (Pa.)  614. 

69.  California. —  Jobson  v.  Fennell,  35  Cal. 
711. 

/ZZmoiS.— Gradle  v.  Hoffman,  105  III.  147. 
Kentucky. —  liewis  v.  Knox,  2  Bibb  453. 

[II,  B,  6,  e] 


Maryland. —  Turner  v.  Holtzman,  54  Md. 
148,  39  Am.  Rep.  361. 

Minnesota. — ^Hotchkiss  v.  Cutting,  14  Minn. 
537. 

/l/o}j^cf)?rf.— Hogan  v.  Cascade  County,  36 
Mont.  183,  92  Pac.  529. 

'New  York. —  Pearce  v.  Stephens,  18  N.  Y. 
App.  Div.  101,  45  N.  Y.  Suppl.  422  [affirmed 
in  153  N.  Y.  673,  48  N.  E.  1106]. 

Tennessee. —  Reves  v.  State,  11  Lea  124. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  31,  32. 

70.  Wilson  V.  Russell,  4  Dak.  376,  31  N.  W. 
645. 

The  deputy  is  the  servant  of  the  sheriff  in 
civil  matters. —  People  V:  Champlain,  33  N.  Y. 
App.  Div.  277,  53  N.  Y.  Suppl.  739. 

71.  Gradle  v.  Hoffman,  105  111.  147;  State 
■V.  Bus,  135  Mo.  325,  36  S.  W.  636,  33  L.  R.  A. 
616;  Gilbert  v.  Luce,  11  Barb.  (N.  Y.)  91. 

Deputy  sheriff  not  a  "  state  officer." —  State 
V.  Bus,  135  Mo.  325,  36  S.  W.  636,  33 
L.  R.  A.  616. 

A  special  deputy  is  not  an  officer  in  the 
proper  sense  of  that  term.  State  v.  Toland. 
36  S.  C.  5153  15  S.  E.  599. 

In  Connecticut  a  deputy  sheriff  is  not  the 
mere  agent  of  the  sheriff',  but  is,  to  a  certain 
extent,  an  independent  public  officer.  Day- 
ton V.  Lynes,  30  Conn.  351. 

72.  Allen  r.  Smith,  12  N.  J.  L.  159;  Com. 
V.  Armstrong,  4  Pa.  Co,  Ct.  5,  7,  where  it  is 
said  that  the  deputy  "  may  execute  all  the 
ministerial  parts  of  the  office." 

73.  Allen  r.  Smith,  12  N.  J.  L.  159. 

74.  Allen  v.  Smith,  12  N.  J.  L.  159. 

75.  People  v.  Champlain,  33  N.  Y.  App. 
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commissioners;  '^^  and  where  the  constitution  provides  that  sheriffs  shall  be  author- 
ized by  the  county  commissioners  to  appoint  such  deputies  as  the  business  of  their 
office  may  require,  the  sheriff  has  no  power  to  appoint  a  deputy  until  authorized 
by  the  action  of  the  county  commissioners."  Where  the  number  of  deputies  is 
not  limited  by  law  the  rule  is  that  it  is  the  duty  of,  the  sheriff  to  have  a  sufficient 
number  of  deputies  to  execute  the  mandates  of  the  court  within  the  time  prescribed 
by  law."^^ 

2.  Deputy  Constables,  As  the  functions  and  duties  of  a  constable  are  wholly 
ministerial/^  he  may,  in  the  absence  of  any  statutory  provision  on  the  subject, 
act  by  deputy/^  But  according  to  some  authorities,  his  power  in  this  respect 
is  hmited  to  delegating  his  authority  to  and  acting  by  a  deputy  in  reference  to 
particular  acts  which  he  is  for  some  reason  unable  to  perform  in  person,  and  he 
cannot  appoint  a  permanent  deputy  for  the  general  discharge  of  the  duties  of  his 
office. And  in  some  states  it  is  held  that  a  constable  has  no  power  to  appoint 
a  deputy  in  any  case.^^ 

3.  Appointment.^*    Deputy  sheriffs  are  appointed  to  their  positions  by  the 


Div.  277,  53  N.  Y.  Suppl.  739;  Trammel  v. 
Sheltoii,  18  Tex.  Civ.  App.  366,  45  S.  W. 
319,  holding  that  Rev.  St,  (1895)  art.  4896, 
permitting  sheriffs  to  appoint  deputies,  and 
providing  that  the  number  shall  he  limited  to 
not  exceeding  three  in  any  one  justice  pre- 
cinct, is  directory,  and  a  violation  of  the 
latter  clause  cannot  be  taken  advantage  of 
in  a  suit  to  set  aside  a  judgment  rendered 
in  an  action  in  which  the  papers  were  served 
by  an  additional  deputy. 

76.  Ho^an  v.  Cascade  Countv,  36  Mont. 
183,  92  Pac.  529;  Jobb  y.  Meas^her  County, 
20  Mont.  424,  51  Pac.  1034,  holding  that  the 
act  of  March  19,  1895  (Code,  §§  4597,  4603), 
providing  that  "  the  whole  number  of  depu- 
ties allowed  the  sheriff  is  one  undersheriff, 
and  ...  in  counties  of  the  7th  .  .  .  class, 
one  [deputy].  .  .  .  The  officers  entitled  to 
deputies  must  .  .  .  file  a  certificate  of  ap- 
pointment of  the  deputies,"  does  not  repeal 
the  act  of  March  9,  1893,  amending  the  act 
of  1891,  section  4,  authorizing  the  county 
commissioners  to  determine  the  number  and 
compensation  of  deputy  sheriffs. 

77.  Campbell  v.  Canyon  County,  5  Ida.  53, 
46  Pac.  1022. 

Finding  as  to  necessity  for  deputy. —  Ida. 
Const,  art.  18,  §  6,  providing  that  the  sheriff 
shall  be  empowered  by  the  county  commis- 
sioners to  appoint  such  deputies  as  the  busi- 
ness of  the  office  may  require,  requires  a 
finding  of  the  necessity  for  a  deputy  before 
the  commissioners  can  empower  the  sheriff 
to  appoint  a  deputy.  Taylor  v.  Canyon 
County,  6  Ida.  466,  56  Pac.  168,  holding  fur- 
ther that  the  fact  that  the  county  commis- 
sioners examined  evidence,  and,  after  being 
advised  in  the  matter,  empowered  the  sheriff 
to  appoint  a  deputy,  will  not  raise  the  pre- 
sumption that  they  found  the  appointment 
of  a  deputy  a  necessity. 

Review  of  order  of  county  commissioners. — 
An  order  of  the  board  of  county  commis- 
sioners authorizing  or  refusino-  to  authorize 
the  appointment  of  a  deputy  sherifT  may  be 
reviewed  on  appeal  by  the  district  court,  and 
when  such  an  appeal  is  takoii  ilio  district 
court  must  try  tlie  matter  de  novo.  Camp- 
bell r.  Canyon  County,  5  Ida.  53,  4(5  Pac.  1022. 


78.  Hallett  v.  Lee,  3  Ala.  28;  Freudenstein 
V.  McNeir,  81  111.  208;  Bloomfield  -p.  Jones, 
2  La.  Ann.  936. 

79.  Kay  sen  i".  Steele,  13  Utah  260,  44  Pac. 
1042. 

80.  California. —  Jobson  v.  Fennell,  35  Cal. 
711;  Taylor  v.  Brown,  4  Cal.  188,  60  Am. 
Dec.  604. 

Delaivare.—  ljsmson  v.  Buzines,  3  Harr. 
416. 

Indiana. —  New  Albany,  etc.,  R.  Co.  v. 
Grooms,  9  Ind.  243. 

Oregon. —  Prickett  v.  Cleek,  13  Oreg.  415, 
11  Pac.  49. 

England. —  Midhurst  V.  Waite,  3  Burr. 
1259,  97  Eng.  Reprint  821;  Rex  V.  Clarke,  1 
T.  R.  679,  99  Eng.  Reprint  1317. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  32,  40. 

81.  Prickett  v.  Cleek,  13  Oreg.  415,  11 
Pac.  49 ;  In  re  Deputy  Constables,  4  Pa.  Dist. 
217,  16  Pa.  Co.  Ct.  297;  Kaysen  v.  Steele,  13 
Utah  260,  44  Pac.  1042.  See  also  In  re 
Schnyder,  2  Lehigh  Val.  L.  Rep.  (Pa.)  424; 
Matter  of  Deputy  Constables,  11  Phila.  (Pa.) 
391,  holding  that  the  constable  of  a  magis- 
trate's court  is  not  entitled  to  a  deputy  when 
he  is  able  to  attend  to  all  the  business  of  the 
court. 

82.  Prickett  v.  Cleek,  13  Oreg.  415,  11  Pac. 
49;  In  re  Deputy  Constables,  4  Pa.  Dist.  21Z, 
16  Pa.  Co.  Ct.  297 ;  Kayseji  v.  Steele,  13  Utah 
260,  44  Pac.  1042. 

83.  People  v.  Ferguson,  79  111.  App.  417; 
Helms  f.  U.  S.,  2  Indian  Terr.  595,  52  S*.  W.  60 
(holding  that  a  constable  in  the  Indian  Terri- 
tory has  no  authority  to  appoint  a  deputy, 
although  Act  Cong.  March  1,  1895,  §  5  (28  U.  S. 
St.  at  L.  696),  relating  to  the  Indian  Ter- 
ritory, provides  that  constables  shall  perform 
all  the  duties  required  of  constables  by  the 
laws  of  the  state  of  Arkansas,  and  Mansfiehl 
Dig.  Ark.  c.  24,  provides  that  eaeli  constable 
may  appoint  one  or  more  deputies,  to  be  ap- 
proved by  the  county  court,  as  such  ap- 
pointment is  a  power  and  not  a  duty)  ; 
Gil!,<  it  r.  Brown,  9  Nebr.  90,  2  N.  W.  376. 
See  also  Stacv  r.  Bernard,  20  Colo.  App 
293,  78  Pac.  615.  * 

84.  Appointment  or  election  of:  Constable 
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sheriff;  but  in  some  states  such  appointments  are  subject  to  the  approval  of  the 
county  supervisors,*^^  the  countj^  judge/'  or  county  court ;  and  it  has  also  been  held 
that  the  county  court  may  guard  the  public  against  an  abuse  of  the  sheriff's  power 
to  appoint  deputies  by  refusing  to  administer  the  oath  of  office  to  an  appointee  who 
is  not  competent  and  of  good  character.  In  some  states  the  constitutions  or  stat- 
utes require  the  appointment  of  a  deputy  sheriff  to  be  in  writing/*^  under  the  hand 
and  seal  of  the  sheriff/^  and  to  be  filed  in  the  office  of  a  designated  official/^  and 


see  su2ira,  II,  B,  1.  Sheriff,  generally,  see 
supra.  II,  A,  1.  To  fill  vacancy  see  supra, 
II,  A,  7,  g,  (II),  (III). 

85.  Alabama . —  Perkins  v.  Reed,  14  Ala. 
536;  McGee  v.  Eastis,  3  Stew.  307. 

Dakota. —  Wilson  v.  Russell,  4  Dak.  376, 
31  N.  W.  645. 

Delaware. —  Morris  v.  Jones,  2  Houst.  123. 

Georgia. —  Matthis  r.  Polland,  3  Ga.  1. 

Idaho. —  Taylor  r.  Canyon  County,  6  Ida. 
466,  56  Pac.  168. 

Illinois. —  McWilliams  v.  Richland  County, 
16  111.  App.  333. 

Iowa.—  Buck  V.  Hawley,  129  Iowa  406.  105 
N.  W.  688. 

Kansas. —  Baxter  r.  Yeagley,  8  Kan.  App. 
657,  56  Pac.  509. 

Kentucky. —  Day  r.  Justices  Fleming 
County  Ct.,  3  B.  Mon.  198;  Lewis  r.  Knox,  2 
Bibb  453. 

Maiyie. —  Dane  v.  Gilmore,  51  Me.  544. 

Maryland. —  Turner  v.  Holtzman,  54  Md. 
148,  39  Am.  Rep.  361. 

Minnesota. —  State  v.  Mclntyre,  25  Minn. 
383. 

Montana. —  Hogan  t.  Cascade  County,  36 
Mont.  183,  92  Pac.  529;  Jobb  r.  Meagher 
County,  20  Mont.  424,  51  Pac.  1034. 

ISlew  YorA:.— Blust  v.  Collier.  62  K  Y. 
App.  Div.  478,  70  N.  Y.  Suppl.  774 ;  Buttling 
V.  Hatton,  48  N.  Y.  App.  Div.  577,  62  N,  Y. 
Suppl.  899;  Pearce  r.  Stephens,  18  N.  Y. 
App.  Div.  101,  45  K  Y.  Suppl.  422  [affirmed 
in  153  N.  Y.  673,  48  N.  E.  1106];  Paddock 
r.  Cameron,  8  Cow.  212. 

'North  Carolina. —  State  v.  Allen,  27  N.  C. 
36. 

Pennsylvania. —  Com.  v.  Armstrong,  4  Pa. 
Co.  Ct.  5. 

Tennessee. —  Reves  v.  State,  11  Lea  124. 

Tea?a6'.— Trammel  r.  Shelton,  18  Tex.  Civ. 
App.  366,  45  S.  W.  319;  Alford  f.  State,  8 
Tex.  App.  545. 

Wisconsin. —  Sprague  v.  Brown,  40  Wis. 
612. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," %  32. 

A  sheriff  cannot  delegate  to  another  the 
power  to  appoint  a  deputy  for  him.  Perki/is 
V.  Reed,  14  Ala.  536. 

County  supervisors  have  no  authority  to 
appoint  deputy  sheriffs.  McWilliams  v.  Rich- 
land County,  16  111.  App.  333. 

Under-sheriffs  cannot  appoint  general  dep- 
uty.—McGuffie  V.  State,  17  Ga.  497. 

86.  Buck  V.  Hawlev,  129  Iowa  406,  105 
N.  W.  688. 

The  failure  of  the  minute  book  of  the 
board  of  supervisors  to  show  an  approval 

of  the  appointment  of  an  alleged  deputy 
sheriff',  and  the  absence  from  the  files  in  the 

[II,  C,  3] 


auditor's  office  of  any  written  appointment  of 
such  deputy  sheriff",  is  at  least  prima  facie 
evidence  that  the  appointment  was  never 
made  or  approved.  Buck  v.  Hawlev,  129 
Iowa  406,  105  N.  W.  688. 

87.  Dassey  v.  Sanders,  33  S.  W.  193,  17 
Ky.  L.  Rep.  972;  State  r.  Mclntyre,  25  Minn. 
383.  See  also  Commercial  Bank  r.  Sand- 
ford,  103  Fed.  98,  judge  of  circuit  court  in 
South  Carolina. 

88.  Cecil  V.  Early,  10  Gratt.  (Va.)  198. 

89.  Dav  V.  Justices  Fleming  County  Ct.,  3 
B.  Mon.  (Ky.)  198. 

90.  Buck  V.  Hawley.  129  Iowa  406,  105 
X.  W.  688;  Baxter  v.  Yeagley,  8  Kan.  App. 
657,  56  Pac.  509  (holding  that  the  sheriff's 
appointment  of  a  person  to  serve  a  summons 
must  be  in  writing)  ;  Edmunds  v.  Barton,  31 
N.  Y.  495;  Buttling  r.  Hatton,  48  N.  Y.  App. 
Div.  577.  62  N.  Y.  Suppl.  899;  Alford  r. 
State,  8  Tex.  App.  545  (holding  that  under 
Const,  art.  4520,  the  appointment  of  a  deputy 
sheriff'  must  be  in  writing,  on  which  is  in- 
dorsed his  oath  of  office). 

91.  Edmunds  v.  Barton,  31  N.  Y.  495; 
Buttling  V.  Hatton,  48  N.  Y.  App.  Div.  577, 
62  N.  Y.  Suppl.  899. 

The  fact  that  the  appointment  is  signed  by 
the  sheriff  individually  instead  of  in  his  offi- 
cial capacitv  does  not  invalidate  it.  Guern- 
sey r.  Tuthill,  12  S.  D.  584,  82  N.  W.  190. 

92.  loica. —  Buck  f.  Hawley,  129  Iowa  406, 
105  N.  W.  688. 

Kansas. — Orchard  v.  Peake,  69  Kan.  510j 
77  Pac.  281. 

Missouri. —  State  v.  Dierberger,  90  Mo.  369, 
2  S.  W.  286. 

New  York. — ^Edmunds  v.  Barton,  31  N.  Y. 
495;  Buttling  r.  Hatton,  48  N.  Y.  App.  Div. 
577,  62  N.  Y.  Suppl.  899. 

Ohio. —  Haines  v.  Lindsey,  4  Ohio  88,  19 
Am.  Dec.  586. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  32. 

Statute  directory  merely. — The  requirement 
of  Kan.  Gen.  St.  (1901)  §  1745,  that  the  ap- 
pointment of  a  deputy  sheriff  shall  be  filed 
with  the  county  clerk,  is  directory,  and  fail- 
ure to  file  an  appointment  actually  made  will 
not  invalidate  the  appointment  or  the  official 
acts  of  the  deputy.  Orchard  v.  Peake,  69 
Kan.  510,  77  Pac.  281.  The  same  is  true  of 
Mo.  Rev.  St.  §  652,  requiring  the  appoint- 
ment of  a  deputy  constable  to  be  filed  in  the 
office  of  the  county  clerk  of  the  county  in 
which  he  is  appointed.  State  V.  Dierberger, 
90  Mo.  369,  2  S.  W.  286. 

Proof  of  filing. —  The  fact  of  filing  in  the 
clerk's  office  a  warrant  constituting  9  person 
deputy  sheriff  need  not  appear  by  an  indorse- 
ment of  the  clerk  thereon,  but  it  may  be 
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recorded;  but  in  the  absence  of  any  such  provisions  it  is  not  necessary  that  the 
appointment  of  a  deputy  sheriff  should  be  in  writing.^*  Under  a  statute  making 
the  sheriffs  of  the  various  counties  in  the  state  ex  officio  deputies  of  the  sheriff  of 
the  supreme  court,  no  special  appointment  of  the  deputies  as  such  is  necessary. 
Where  a  sheriff  appointed  deputies  "assigned  to  jail,  nominally  as  engineers  to 
maintain  steam  in  boilers  to  heat  jail,  and  who  likewise  are  assigned  to  do  duty 
in  relieving  turnkeys,  and  generally  as  deputy  sheriffs  when  so  required  by  the 
sheriff/'  and  the  services  required  of  such  appointees  included  frequent  acts  as 
deputies,  the  appointment  was  not  a  violation  of  a  statute  providing  that  no 
person  should  be  appointed  or  employed  under  any  title  not  appropriate  to  the 
duties  to  be  performed.^*' 

4.  Eligibility.^^  A  depuxy  sheriff  must  be  a  resident  of  the  county  for  which 
he  is  appointed,  and  a  deputy  constable  must  be  a  resident  of  the  same  ward 
or  township  with  the  constable  who  deputizes  him.^^  The  fact  that  a  person  was 
previously  of  bad  moral  character  does  not  authorize  the  county  court  to  refuse 
to  approve  his  appointment  as  deputy  sheriff  where  a  complete  reformation  is 
shown/  In  New  York  a  deputy  sheriff  is  included  in  the  class  of  appointive 
officers  exempt  from  examination  by  the  civil  service  commission,  and  may  be 
appointed  by  the  sheriff  without  having  taken  such  examination." 

5.  Qualification.^  The  deputy  sheriff  or  under-sheriff  is  usually  required, 
before  entering  upon  the  duties  of  his  office,  to  qualify  by  taking  a  prescribed 
oath  of  office  *  and  giving  bond  to  the  sheriff  for  the  faithful  performance  of  his 


proved  by  other  evidence.  Haines  r.  Lindsey, 
4  Ohio  88,  19  Am.  Dec.  586. 

Withdrav/al  after  record. — 'A  statute  di- 
recting that  the  appointment  of  a  deputy 
sheriff  shall  be  lodged  in  the  clerk's  office 
does  not  require  it  to  remain  there,  but  after 
it  has  been  recorded  the  deputy  sheriff  may 
take  it  away.   Dane  r.  Gilmore,  51  Me.  544. 

93.  Coffin  V.  Chase,  13  Me.  72;  Buttling  v. 
Hatton,  48  N.  Y.  App.  Div.  577,  62  N.  Y. 
Suppl.  899;  Sprague  v.  Brown,  40  Wis.  612, 
holding,  however,  that  Rev.  St.  c.  13,  §  101, 
requiring  a  sheriff's  appointment  of  a  deputy 
to  be  recorded,  being  merely  directory,  is 
sufficiently  complied  with  by  filing  the  ap- 
pointment with  the  clerk  of  the  proper  court, 
although  without  having  it  recorded. 

Record  as  notice  of  appointment. —  After 
an  appointment  of  a  deputy  sheriff  has  been 
lodged  according  to  the  statute  in  the  clerk's 
office,  and  has  been  recorded,  it  is  notice  to 
all  of  the  fact  of  the  appointment.  Dane  -T. 
Gilmore,  51  Me.  544. 

Statute  requiring  recording  of  deputy 
sheriff's  commissions  prospective  only  in 
operation.—  Coffin  r.  Chase,  13  Me.  72. 

When  record  deemed  made. —  Where  a 
deputy  sherifl",  on  December  1,  took  the  oath 
of  office,  and  left  his  deputation  and  oath 
with  the  county  clerk,  for  record,  and  paid 
the  clerk  for  recording  the  same,  and  it  re- 
mained in  the  county  clerk's  office  until  the 
August  following,  and  the  clerk  then  rc^oorded 
it  upon  a  book  in  his  ofHce,  it  was  liold  tliat, 
although  the  record  was  perfected  at  a  s\ibse- 
quent  time,  constructively  it  must  be  deemed 
to  have  existed  from  the  time  when  the  in- 
strument was  lodged  for  record,  and  that  the 
officer  was  authorized  to  act  as  a  deputy 
sheriff,  and  had  competent  authority  to  act 
as  such,  from  the  time  he  so  left  his  deputa- 


tion bona  fide  for  record.  Ferris  v.  Smith,  24 
Vt.  27. 

94.  Alabama. —  McOee  v.  Eastis,  3  Stew. 
307. 

Delaware, —  Morris  r.  Jones,  2  Houst.  123. 
Georgia. —  Matthis  v.  Pollard,  3  Ga.  1. 
'New    York. —  Boardman    r.    Hallidaj'-,  10 
Paige  223  [recognized  in  Edmunds  v.  Barton, 

31  N.  Y.  495]. 

North  Carolina. —  State  V.  Allen,  27  N.  C. 
36. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  32. 

95.  State  v.  Johnson.  35  Fla.  539,  17  So. 
650. 

96.  Blust  V.  Collier,  62  N.  Y.  App.  Div.  478, 
70  N.  Y.  Suppl.  774. 

97.  Eligibility  to  office  of:  Constable  see 
supra,  II,  B,  2.    Sheriff  see  supra,  II,  A,  3. 

98.  People  v.  Champlain  Auditors,  16  Misc. 
(K  Y.)  92,  .37  N.  Y.  Suppl.  633. 

99.  In  re  Schnvder,  2  Lehigh  Val.  L.  Rep. 
(Pa.)  424. 

1.  Dassey  r.  Sanders,  33  S.  W.  193,  17 
Ky.  L.  Rep.  972,  so  liolding  in  the  case  of 
one  who  had,  five  years  before  his  appoint- 
ment as  deputy  sheriff,  been  indicted  for  felo- 
nies, whose  certificate  as  a  teacher  had  been 
revoked  on  the  ground  of  immoral  conduct, 
and  who  had  abandoned  two  wives,  where,  at 
the  time  of  his  appointment,  and  for  several 
years  prior  thereto,  he  had  shown  himself 
a  capable,  honest,  and  courageous  public  offi- 
cer, and  friends  and  foos  alike  testified  as  to 
his  present  good  character. 

2.  Blnst  r.  Collier,  02  N.  Y.  App.  Div.  478, 
70  N.  Y.  Suppl.  774. 

3.  Qualification  of:  Constable  see  supra, 
II,  B,  3.    SherilV  see  supra,  11,  A.  5. 

4.  Georgia. — Stephens  r.  State,  106  Ga.  116, 

32  S.  E.  is. 

[II,  C,  5] 
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duties.^  Where  the  statute  provides  that  all  official  bonds  of  county  officers 
must  be  made  payable  to  the  county  in  which  the  officer  is  elected  or  appointed, 
and  that  deputies  shall  give  bonds  in  the  same  manner  and  for  the  same  sum  as 
their  principals,  the  bond  of  a  deputy  sheriff  must  be  for  the  same  amount  as  his 
principaFs,  and  must  run  to  the  county,  and  not  to  his  principal.®  A  deputy 
sheriff's  bond  conditioned  to  perform  "the  duties  of  the  said  office  as  deputy 
sheriff  "  is  sufficient  whether  or  not  the  deputy  sheriff  be  considered  as  an  officer; ' 
and  a  bond  containing,  beside  the  usual  indemnity  conditions,  a  condition  to  paj?- 
the  sheriff  a  certain  sum  of  money  both  at  the  beginning  and  ending  of  the  dep- 
uty's term  of  office,  will  not  be  held  invalid,  as  conditioDed  to  pay  those  sums  of 
money  for  the  appointment  of  the  deputy,  where  that  fact  neither  appears  on 
the  face  of  the  bond  nor  is  alleged.^  A  deputy  sheriff's  bond  of  indemnity  to  the 
sheriff  is  valid  and  enforceable  notwithstanding  the  fact  that  the  office  of  deputy 
was  illegally  sold  by  the  sheriff  to  the  principal  obHgor.®  The  validity  of  a  deputy 
sheriff's  bond  is  not  affected  by  the  fact  that  he  did  not  take  the  oath  of  office,^® 
or  that,  through  inadvertence,  the  proper  record  was  not  made  by  the  county 
court  at  the  time  of  his  appointment."  A  deputy  sheiiff's  bond  is  operative 
only  from  the  time  of  its  delivery ;     and  where  the  condition  counts  upon  and 


Kentucky. — Day  v.  Justices  Fleming  County 
Ct.,  3  B.  Mon.  198. 

Jf issowrt.— State  v.  Bus,  135  Mo.  325.  36 
S.  W.  636,  33  L.  R.  A.  616. 

'New  Jersey. —  Lee  v.  Evaul,  1  N.  J.  L.  283. 

New  Yorfc.— Buttling  v.  Hatton,  48  N".  Y. 
App.  Div.  577,  62  N.  Y.  Suppl.  899. 

Teicas.— Broach  f.  Garth,  (Civ.  App.  1899) 
50  S.  W.  594. 

Virginia.—  Cecil  v.  Early,  10  Gratt.  198. 

See'  43  Cent.  Dig.  tit.  '*'  Sheriffs  and  Con- 
stables," §  35. 

Aliter  in  Maryland.  Turner  v.  Holtzman, 
M  Md.  148,  39  Am.  Rep.  361. 

A  deputy  sheriff  cannot  act  until  sworn 
into  office,  and  his  swearing  in  will  not  have 
relation  back,  so  as  to  validate  previous  acts. 
Lee  V.  Evaul,  1  N.  J.  L.  283. 

Mandamus  is  a  proper  remedy  to  compel 
the  county  court  to  administer  the  oath  to  » 
person  appointed  a  deputy  sheriff.  Day  V. 
Justices  Fleming  County  Ct.,  3  B.  Mon.  (Ky.) 
198. 

5.  Dakota. —  Wilson  v.  Russell,  4  Dak.  376, 

31  N.  W.  645. 

Georgia. —  Stephens  v.  State,  106  Ga.  116, 

32  S.  E.  13. 

Kentucky. —  Lewis  v.  Knox,  2  Bibb  453. 

New  YorA;.— Reilly  v.  Dodge,  131  N.  Y.  153, 
29  N.  E.  1011  [affirming  59  N.  Y.  Super.  Ct. 
199,  14  N.  Y.  Suppl.  129]  ;  Mott  v.  Robbins,  1 
Hill  21,  37  Am.  Dec.  286. 

Texas. —  Broach  v.  Garth,  (Civ.  App.  1899) 
50  S.  W.  594. 

Virginia. —  Cecil  v.  Early,  10  Gratt.  198. 

West  Virginia. —  Davis  v.  Baker,  45  W.  Va. 
455,  32  S.  E.  239. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  35. 

It  is  not  unreasonable  to  permit  the  sheriff 
to  take  security  for  his  indemnity  against 
any  violation  of  the  duties  of  the  office  by  the 
deputy.    Lewis  v.  Knox,  2  Bibh  (Ky.)  453. 

Taking  bond  not  forbidden  by  statute. —  A 
bond  conditioned  to  save  the  sheriff  harmless 
from  liability  on  account  of  his  deputy's  mis- 
conduct, and  for  paying  over  half  the  fees  re- 
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ceived  by  the  deputy,  is  not  contrary  to  a 
statute  prohibiting  the  sheriff  from  taking 
bonds  colore  officii,  or  a  statute  prohibiting 
the  sale  of  offices.  Mott  v.  Robbins,  1  Hili 
(N.  Y.)  21,  37  Am.  Dec.  286. 

Approval  of  bond. —  In  Georgia  the  statute 
does  not  require  the  bond  of  a  deputy  sheriff 
to  be.  approved,  and  therefore  Pen.  Code, 
§  272,  providing  that  any  public  officer  re- 
quired by  law  to  give  bond,  who  performs 
any  official  act  before  his  bond  is  approved 
and  filed  as  required,  is  guilty  of  a  misde- 
meanor, does  not  apply  to  deputy  sheriffs. 
Stephens  v.  State,  106  Ga.  116,  32  S.  E.  13. 

A  deputy's  bond  is  the  property  of  the 
sheriff  and  a  recovery  thereon  belongs  to  him, 
and  the  county  has  no  interest  in  the  money 
so  recovered,  although  the  default  on  which 
the  recovery  was  based  was  a  failure  to  pay 
over  to  the  sheriff  money  which  it  was  the 
duty  of  the  latter  to  pay  over  to  the  county. 
San  Francisco  v.  McAllister,  76  Cal.  246,  248, 
18  Pac.  315,  where  it  is  said  that  the  county 
"  was  protected  against  the  defaults  of  Nunan 
[the  sheriff]  by  his  official  bonds,  on  which, 
if  aggrieved,  it  has  its  remedy." 

A  bond  given  by  a  deputy  to  assure  the 
sheriff  a  fixed  salary  or  allowance  is  void 
where  the  amount  is  payable  absolutely  in- 
stead of  out  of  the  profits  of  the  office.  Foott 
V.  Bullock,  4  U.  C.  Q.  B.  480. 

6.  Riggs  V.  Miller,  34  Nebr.  666,  52  N.  W. 
567. 

7.  Gradle  v.  Hoffman,  105  111.  147,  153, 
where  it  is  said:  "Such  deputies  are  gener- 
ally known  and  designated  as  officers.  But  if 
it  were  not  so,  defendants  in  their  bond  desig- 
nate him  an  officer,  or  his  place  as  an  office, 
if  the  construction  of  appellant  must  be 
adopted.  But  the  word  '  office,'  used  in  the 
condition,  may  refer  as  well,  or  better,  to  the 
office  of  sheriff  as  to  that  of  deputy." 

8.  Lewis  V.  Knox,  2  Bibb  (Ky.)  453. 

9.  Kouns  v.  Davis,  2  B.  Mon.  (Ky.)  278. 

10.  Cecil  V.  Early,  10  Gratt.  (Va.)  198. 

11.  Cecil  v.  Early,  10  Gratt.  (Va.)  198. 

12.  Reilly  v.  Dodge,  42  Hun  (N.  Y.)  646. 
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refers  to  a  deputation  already  made  for  a  limited  term,  the  bond  operates  for  such 
term  and  no  longer. 

6.  Term  of  Office,^^  Removal,^^  and  Cessation  of  Authority.  The  appointment 
of  a  deputy  sheriff  can  continue  no  longer  than  the  term  for  which  the  sheriff  was 
elected/^  and  if  the  sheriff  is  reelected  a  new  appointment  is  necessary  to  continue 
the  deputy  in  office. A  deputy  sheriff  holds  office  during  the  pleasure  of  the 
sheriff/^  who  may  remove  him  at  any  time ;  and  while  it  is  very  proper  that  the 
removal  should  be  by  some  act  in  writing  and  be  notified  to  the  displaced  deputy/'^ 
the  formality  of  a  seal  is  not  indispensable  unless  required  by  some  positive  law.^^ 
Unless  provision  is  made  by  statute  for  the  deputy  to  exercise  the  duties  of  the 
office  temporarily  in  case  of  a  vacancy,^^  the  authority  of  the  deputy  ceases  when 
the  sheriff  ceases  to  have  authority  to  act,^^  as  when  the  sheriff  dies,^^  resigns, 
or  is  removed,^^  or  is  duly  succeeded  by  another  sheriff,^^  or  his  term  expires  under 
such  circumstances  that  he  is  not  entitled  to  hold  over?^  The  absconding  of  a 
sheriff  does  not  deprive  his  deputy  of  power  to  act,  but  the  latter  may  discharge 
the  duties  of  the  office  until  the  office  is  declared  vacant  by  a  court  of  competent 
jurisdiction  or  an  election  is  held  and  a  successor  to  the  sheriff  is  elected  and 
qualified. A  deputy  sheriff  may  resign  his  office, and  when  his  resignation  is 
received  by  the  sheriff,  the  deputy  ceases  to  hold  his  office.^^ 

7.  Title  to  and  Possession  of  Office  —  a.  In  General.  The  title  of  a 
deputy  sheriff  to  his  office  or  the  validity  of  his  appointment  cannot  be  attacked 
collaterally.^^ 


13.  Williams  v.  Miller,  Kirby  (Conn.)  189, 
holding  that  this  is  true,  although  the  deputy 
continues  in  office  after  the  expiration  of  such 
term. 

14.  Term  of  ofi&ce  of:  Constable  see  supra, 
11,  B,  4.    Sheriff  see  supra,  II,  A,  6. 

15.  Removal  of:  Constable  see  supra,  11,  B, 
5,  c.    Sheriff  see  supra,  11,  A,  7,  e. 

16.  Greenwood  v.  State,  17  Ark.  332. 

17.  Greenwood  v.  State,  17  Ark.  332. 

18.  Reves  v.  State,  11  Lea  (Tenn.)  124; 
Hoge  V.  Trigg,  4  Munf.  (Va.)  150. 

19.  Wilson  V.  Russell,  4  Dak.  376,  31  N.  W. 
645;  Edmunds  v.  Barton,  31  N.  Y.  495;  Hoge 
V.  Trigg,  4  Munf.  (Va. )  150,  holding  that  a 
sheriff  may  remove  his  deputy  from  office  at 
any  time,  notwithstanding  the  deputy  has 
given  bonds  to  indemnify  the  sheriff,  in  case 
of  his  neglect  or  misconduct,  and  notwith- 
standing an  agreement  between  them  that  the 
deputy  should  hold  his  office  as  long  as  the 
sheriff  continued  in  office  under  his  then  com- 
mission, but  that  the  deputy  has  a  remedy 
by  an  action  against  the  sheriff  for  an  undue 
exercise  of  such  authority,  and  holding  fur- 
ther that  it  is  a  good  defense  to  an  action 
by  a  deputy  against  the  sheriff  for  turning 
him  out  of  office  in  violation  of  his  contract 
that  the  deputy  has  been  guilty  of  a  certain 
misfeasance  and  other  specified  improprieties 
in  his  office,  for  which  he  was  so  dismissed, 
and  a  plea  to  that  effect  is  a  full  answer  to 
the  declaration. 

Deputy  can  be  removed  by  sheriff  only. — 
State  V.  Mclntyre,  25  Minn.  383. 

20.  Edmunds  v.  Barton,  31  N.  Y.  495. 

21.  Edmunds  r.  Barton,  31  N.  Y.  495. 

22.  See  infra,  III,  A,  3,  b. 

23.  Wilson  v.  Russell,  4  Dak.  376,  31  K  W. 
645;  Boardman  v.  Halliday,  10  Paige  (N.  Y.) 
223. 
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24.  Wilson  v.  Russell,  4  Dak.  376,  31  N.W. 
645;  Boardman  v.  Halliday,  10  Paige  (N.  Y.) 
223.  See  also  Paddock  f.  Cameron,  8  Cow 
(N.  Y.)  212. 

A  statute  providing  that  a  deputy  may 
continue  to  act  as  such  after  the  death  of  the 
sheriff  is  not  repealed  by  a  subsequent  statute 
providing  that  in  case  of  the  death  of  the 
sheriff  the  coroner  shall  act  as  sheriff'.  Mc- 
Cluskey  v.  McNeely,  8  111.  578. 

25.  Boardman  v.  Halliday,  10  Paige  (N.  Y.) 
223.  See  also  Paddock  v.  Cameron,  8  Cow. 
(N".  Y.)  212. 

26.  Wilson  r.  Russell,  4  Dak.  376,  31  N.  W. 
645. 

27.  Lamoreaux  v.  Atty.-Gen.,  89  Mich.  146, 
50  N.  W.  812,  holding  that  Howard  Annot. 
St.  Mich.  §  582,  providing  that  in  case  of  a 
vacancy  in  the  office  of  sheriff"  of  any  county 
the  under-sheriff  shall  execute  the  duties  of 
the  office  of  sheriff  until  a  sheriff  be  elected 
and  qualified,  does  not  apply  where  the  full 
term  is  to  be  supplied  because  the  person 
elected  to  fill  such  term  is  iiielioiblo,  and  the 
former  sheriff  is  incapable  of  holding  over  by 
reason  of  a  constitutional  limitation  upon 
the  length  of  time  for  which  a  sheriff  may 
hold  office. 

28.  Ballance  r.  Loomis,  22  111.  82. 

29.  Gilbert  r.  Luce,  11  Barb.  (N.  Y.)  91. 
Resignation  need  not  be  under  seal. —  Gil- 
bert v.  Luce,  11  Barb.  (N.  Y.)  9L 

30.  Gilbert  r.  Luce.  11  r^irb.  (X.  Y.)  91. 

31.  Title  to  and  possession  of  office  of: 
Constable  see  supra,  11,  B.  6.  Sheriff  soo 
supra,  II,  A,  8. 

32.  Illinois. — Ballance  r.  I>oomis.  22  111.  82. 
Louisiana. —  Williamson  r.  Uichardsim.  31 

La.  Ann.  685. 

New  Hampshire. —  Morse  r.  Callev.  5  N.  11. 
222. 

[II,  C,  7,  a] 
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b.  Evidence  of  Official  Charaeter.^^  As  a  general  rule  evidence  that  a  person 
acted  as  deputy  sheriff  or  constable  and  was  reputed  to  be  and  recognized  as  such 
is  admissible  and  sufficient  to  prove  his  official  character;  but  where  one  seeks 
to  justify  as  a  deputy  sheriff,  proof  that  he  acted  as  such  is  not  sufficient  to  estab- 
lish his  official  character.^^  Where  a  deputy  sheriff  has  taken  a  forthcoming 
bond,  and  returned  it  forfeited,  it  is  not  sufficient  evidence  of  his  legal  incapacity 
to  do  so  tha.t  the  clerk  of  the  probate  court  had  twice  searched  the  records  of  his 
office  unsuccessfully  to  find  the  record  of  his  appointment  as  deputy  sheriff, 
and  believed  it  did  not  exist  in  that  office,  it  being  proved  that  the  office  had  been 
kept  carelessly  by  his  predecessor,  and  there  being  other  evidence  besides  the 
taking  and  returning  of  the  bond  that  the  deputy  had  served  in  that  capacity.^^ 
In  passing  on  a  deputy  sheriff's  claim  for  services,  the  deputy's  affidavit  that  he 
is  such,  his  commission,  and  proof  of  his  oath  of  office  establishes  a  prima  facie 
de  jure  title  to  the  office,  behind  which  the  town  board  of  auditors  cannot  go.^^ 
In  an  action  against  a  sheriff  for  the  default  or  misconduct  of  a  person  alleged  to 
have  been  his  deputy  the  fact  that  the  sheriff  appointed  such  person  his  deputy,^^ 
or  an  admission  by  the  sheriff  that  such  person  was  his  deputy,^^  is  sufficient 
proof  of  the  deputation ;  but  the  return  of  the  person  alleged  to  have  been  a  deputy 
is  not  sufficient  proof  that  he  was  such.^^  Declarations  of  a  person  performing 
the  duties  of  an  under-sheriff  that  he  was  such  under-sheriff  and  had  charge  of 
all  the  business,  made  while  transacting  no  business  incident  to  such  position  or 
connected  with  its  duties  are  inadmissible  to  prove  the  authority  conferred  on 
him  by  the  sheriff. 

c.  Estoppel  to  Deny  Title  or  Incumbeney.^^  One  who  has  acted  as  deputy 
sheriff  is  estopped  to  deny  that  he  was  such ;  and  a  person  ruled  in  the  superior 
court  as  a  deputy  sheriff  of  the  county  to  show  cause  why  he  had  not  collected 
the  amount  of  an  execution  levied  by  him  cannot  raise  the  question  of  his  official 
character  after  he  has  answered  the  rule  and  a  verdict  has  been  rendered  against 
him  upon  a  traverse  of  his  answer.*'^ 

8,  De  Facto  Deputies.'^^  One  who  is  actually  acting  as  a  deputy  sheriff  or 
constable  under  color  of  an  appointment  is  such  officer  de  facto,  although  his 
appointment  was  merely  verbal,  whereas  the  statute  requires  such  appointment 
to  be  in  writing;*^  although  his  appointment  is  not  under  seal,  as  required  by 


South  Dakota. — Williamson  v.  Lake  County, 
17  S.  D.  353,  96  jST.  W.  702,  holding  that  such 
title  cannot  be  attacked  on  a  motion  to  which 
the  deputy  is  not  a  party  to  compel  the  clerk 
to  tax  as  costs  in  a  cause  certain  fees  of  the 
deputy  for  service  of  process. 

Texas.— Broach  r.  Garth,  (Civ.  App.  1899) 
50  S.  W.  594;  Trammell  v.  Shelton,  18  Tex. 
Civ.  App.  366,  45  S.  W.  319. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  39. 

33.  Evidence  of  official  character  as:  Con- 
stable see  supra,  II,  B,  6,  b.  Sheriff  see  supra, 
II,  A,  8,  b,  c. 

34.  Mathis  v.  Carpenter,  95  Ala.  156,  10 
So.  341,  36  Am.  St.  Rep.  187;  Earl  v.  State, 
124  Ga.  28,  52  S.  E.  78 ;  Matthis  v.  Pollard,  3 
Ga.  1;  Hart  v.  Robinett,  5  Mo.  11;  Potter  v. 
Luther,  3  Johns.  (N.  Y.)  431. 

35.  Hughes  v.  James,  3  J.  J.  Marsh.  (Ky.) 
699;  Eaton  v.  White,  2  Wis.  292,  holding 
that  where  defendant  justifies  the  taking  of 
property  as  a  special  deputy  for  the  perform- 
ance of  a  particular  act,  it  is  not  sufficient 
for  him  to  show  that  he  acted  as  a  public 
officer,  but  it  is  necessary  to  show  his  special 
authority. 

[II,  C,  7,  b] 


36.  Pritchard  v.  Myers,  11  Sm.  &  M. 
(Miss.)  169. 

37.  People  v.  Champlain,  33  N.  Y.  App.  Div. 
277,  53  N.  Y.  Suppl.  739. 

38.  Liability  of  sheriff  for  acts  or  defaults 
of  deputy  see  infra,  V,  B. 

39.  Currier  v.  Brackett,  18  Me.  59. 

40.  Bunch  f.  Deliesseline,  Harp.  (S.  C.) 
226. 

41.  Slaughter  i\  Barnes,  3  A.  K.  Marsh. 
(Ky.)  412,  13  Am.  Dec.  190. 

42.  Buttling  r.  Hatton,  48  N.  Y.  App.  Div. 
577,  62  N.  Y.  Suppl.  899. 

43.  Estoppel  to  deny  title  to  or  incum- 
bency of  office  of:  Constable  see  supra,  II, 
B,  6,  c.    Sheriff  see  supra,  II,  A,  8,  d. 

Estoppel  generally  see  Estoppel,  16  Cyc.  671. 

44.  Hughes  v.  James,  3  J.  J.  Marsh.  (Ky.) 
699 ;  Womack  v.  Nichols,  39  Miss.  320. 

45.  O'Pry  v.  Kennedy,  86  Ga.  662,  12  S.  E. 
940. 

46.  De  facto:  Constable  see  supra,  II,  B,  7. 
Sheriff  see  supra,  II,  A,  9.  Officer  generally 
see  Officers,  29  Cyc.  1389. 

47.  Abington  v.  Steinberg,  86  Mo.  App. 
639;  Broach  V.  Garth,  (Tex.  Civ.  App.  1899) 
50  S.  W.  594. 
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the  statute;  although  he  has  not  filed  his  appointment  as  required  by  statute; 
although  his  appointment  as  deputy  has  not  been  confirmed  by  the  judge  of  the 
circuit  court,  as  required  by  statute;  although  the  appointment  contains  limita- 
tions which  are  void ;  although  he  is  ineUgible  un  der  the  constitution ;  ^  although 
he  has  not  taken  the  oath  of  office,^^  or  has  not  filed  his  oath  of  office  as  required 
by  statute;^*  or  although  he  has  not  given  bond.'^'^  But  where  one  who  was 
appointed  a  deputy  sheriff  refused  to  take  the  oath  8.nd  cut  the  same  off  from 
his  appointment,  and  there  was  no  showing  that  he  exercised  the  duties  of  the 
office,  or  had  the  reputation  in  the  community  of  being  a  deputy  sheriff,  he  was 
not  an  officer  de  facto}^ 

9.  Special  Appointment  or  Deputation.  A  special  deputy  sheriff  to  perform 
a  particular  service  may  be  appointed  by  the  sheriff,^'^  or  by  a  general  deputy  or 
under-sheriff.^^  Such  a  special  deputy  is  the  mere  agent  of  the  sheriff  in  each 
particular  case  and  not  a  public  officer;  and  hence  there  is  no  reason  why  a 
sheriff  may  not  appoint  a  minor  as  his  special  deputy. The  appointment  of  a 
special  deputy  must  be  in  writing  when  so  required  by  the  statute;  but  in  the 
absence  of  any  statutory  requirement  it  is  not  necessary  that  the  appointment 


48.  JeAvell  v,  Gilbert,  64  N.  H.  13,  5  Atl. 
80,  10  Am.  St.  Eep.  357. 

49.  Buis  V.  Cooper,  63  Mo.  App.  196  (fail- 
ure to  file  notice  of  appointment)  ;  William- 
son V.  Lake  County,  17  S.  D.  353,  96  N.  W. 
702;  Weatherford  v.  State,  31  Tex.  Cr.  530, 
21  S.  W.  251,  37  Am.  St.  Rep.  828. 

50.  Commercial  Bank  i\  Sandford,  103  Fed. 
■98. 

51.  Trammell  r.  Shelton,  18  Tex.  Civ. 
App.  366,  45  S.  W.  319. 

52.  Broach  V.  Garth,  (Tex.  Civ.  App.  1899) 
50  S.  W.  594. 

53.  Stephens  v.  State,  106  Ga.  116,  32  S.  E. 
13  (although  the  statute  makes  it  a  misde- 
meanor to  enter  upon  the  duties  of  the  office 
without  first  taking  and  filing  the  oath)  ; 
Alabama,  etc.,  R.  Co.  v.  Bolding,  69  Miss.  255, 
13  So.  844,  30  Am.  St.  Rep.  541 ;  Merrill  v. 
Palmer,  13  N.  H.  184;  Broach  v.  Garth,  (Tex. 
Civ.  App.  1899)  50  S.  W.  594. 

54.  Buis  V.  Cooper,  63  Mo.  App.  196; 
Williamson  v.  Lake  County,  17  S.  D.  353,  96 
N.  W.  702. 

55.  Broach  v.  Garth,  (Tex.  Civ.  App.  1899) 
50  S.  W.  594. 

56.  Brown  V.  State,  43  Tex.  Cr.  411,  66 
S.  W.  547. 

57.  Illinois. —  Gehrke  v.  Foreman,  177  111. 
'618,  52  K  E.  852;  Guyman  t:  Burlingame,  36 
111.  201. 

Indiana. — ^Procter  v.  Walker,  12  Ind.  660. 

Michigan. —  People  v.  Moore,  2  Dougl.  1. 

1<Igw  York. — Coyles  v.  Hurtin,  10  Johns.  85. 

Tennessee. —  State  v.  Kizer,  4  Sneed  563. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  40. 

Urgent  necessity  for  deputation  will  be 
presumed. —  State  v.  Kizer,  4  Sneed  (Tenn.) 
563. 

Deputies  for  preservation  of  the  peace. — 

In  Illinois  in  times  of  disorder,  the  sheriff 
may  appoint  as  many  special  de])ut'u\s  as  are 
necessary  for  the  preservation  of  Ibo  ])eaco 
(Christian  County  v.  Merrigan,  191  111.  484, 
61  N.  E.  479  [a'ffirming  92  111.  App.  428]  ; 
Philips  V.  Christian  County,  87  111.  App. 
481),  and  this  power  is  not  suspended  by  the 


ordering  out  of  the  militia  for  the  same  pur- 
pose (Christian  County  v.  Merrigan,  supra). 
Such  deputies  are  subject  to  the  sheriff's  or- 
ders and  liable  to  fine  and  imprisonment  for 
a  refusal  to  act  when  called  upon.  Philips 
V.  Christian  County,  supra ) .  The  county  is 
liable  for  the  subsistence  while  on  duty  of  a 
special  deputy  appointed  by  the  sheriff  for 
the  preservation  of  the  peace  whether  such 
subsistence  is  provided  by  the  deputy  for 
himself  at  his  own  home,  or  elsewhere. 
Christian  County  v.  Merrigan,  supra. 

58.  Georgia.— McQum^  v.  State,  17  Ga.  497. 
Illinois. —  Gehrke  v.  Foreman,  177  111.  618, 

52  N.  E.  852. 

Indiana. —  New  Albany,  etc.,  R.  Co.  v. 
Grooms,  9  Ind.  243. 

'Neiv  Jersey. —  Allen  v.  Smith,  12  X.  J.  L. 
159. 

^eiD  York. —  Hunt  v.  Burrel,  5  Johns,  137 
Pennsylvania. —  Com.  v.  Armstrong,  4  Pa. 
Co.  Ct.  5. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  40. 

But  compare  Perkins  v.  Reed,  14  Ala. 
536,  537  (where  it  is  said:  "The  sheriff, 
who  himself  holds  an  office  under  delega- 
tion from  the  people,  cannot  confer  upon  a 
third  person  the  authority  to  depute  one  or 
more  persons  to  act  for  him  in  the  execution 
of  process  whenever  in  their  judgment  the 
emergencv  demands  it")  ;  Welch  r.  Jamison, 
1  ITow.  (Miss.)  160. 

59.  Kavanaugh  r.  State,  41  Ala.  399; 
]\Ieyer  ?•.  Bishop,  27  N.  J.  Eq.  141  (holding 
that  neither  his  a])pointnioiit  nor  his  relation 
to  the  sheriir  can  be  i)resumod  from  his 
acts)  ;  State  v.  Toland,  36  S.  C.  515.  15  S.  E. 
599. 

60.  State  v.  Toland,  36  8.  C.  515.  15  S.  E. 
599. 

61.  People  r.  ]\loore,  2  Dougl.  (:\rich.)  1; 
Nelson  r.  Nye,  43  Miss.  124. 

Deputy  to  serve  original  writ. —  A  sheriff 
cannot  constitute  a  special  deputy  to  serve 
even  nn  original  writ  by  a  mere  verbal  com- 
mand without  doliverv  of  the  writ.  Meyer 
r.  Bishop,  27  N.  J.  Eq.  141. 
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of  a  special  deputy  to  serve  certain  papers  should  be  in  writing/^  indorsed  on  or 
attached  to  the  papers/^  or  filed  with  such  papers/*  or  recorded  in  the  office  of 
the  clerk  of  the  court. As  a  general  rule  it  is  not  necessary  that  a  person 
appointed  a  special  deputy  sheriff  or  special  constable  to  perform  a  particular 
service  should  take  an  oath  of  office/^  or  give  a  bond  for  the  discharge  of  his 
duties/'  unless  this  is  required  by  the  officer  making  the  appointment.^*  Under 
some  statutes  a  justice  of  the  peace  is  authorized  to  appoint  a  special  constable 
to  act  in  a  particular  matter  where  a  necessity  exists  and  no  qualified  constable 
can  conveniently  be  found  in  the  township. A  statute  providing  that  if  the 
judges  of  a  court  deem  the  attendance  of  an  additional  number  of  constables 
desirable  or  necessary  they  may  authorize  the  sheriff  to  summon  "  such  additional 
constables  has  been  held  to  authorize  the  judges  to  require  the  sheriff  to  summon 
as  constables  such  persons  as  they  select,  and  not  to  limit  their  power  to  deter- 
mining the  necessity  for  constables  and  the  number  to  be  summoned.'^ 

10.  Bailiffs.  It  is  the  duty  of  the  sheriff,  when  he  cannot  attend  to  such 
duties  in  person,  to  appoint  deputies  to  attend  upon  the  terms  of  court, and 
when  such  deputies  are  put  in  charge  of  juries  the  term  '^bailiff"  is  applied  to 
them."^^  The  term  ''baififf"  is  also  used,  however,  as  meaning  a  sheriff's  officer 
or  deputy  generally,''^  although  it  is  considered  that  a  sheriff's  baihff  is  not  a 


62.  State  v.  Toland,  36  S.  C.  515,  15  S.  E. 
599. 

63.  Nelson  v.  Nye,  43  Miss.  124;  State  v. 
Toland,  36  S.  C.  515,  15  S.  E.  599. 

64.  Nelson  v.  Nye,  43  Miss.  124. 

65.  Nelson  v.  Nye,  43  Miss.  124;  Allen  v. 
Smith,  12  N.  J.  L.  159. 

66.  Kavanaugh  State,  41  Ala.  399; 
Procter  r.  Walker,  12  Ind.  660;  State  v. 
Trapp,  8  Blaekf.  (Ind.)  312;  Allen  v.  Smith, 
12  N.  J.  L.  159. 

67.  State  v.  Trapp,  8  Blackf.  (Ind.)  312; 
State  V.  Toland,  36  S.  C.  515,  15  S.  E.  599. 

68.  State  v.  Trapp,  8  Blackf.   (Ind.)  312. 

69.  Brewer  v.  Mock,  14  Colo.  App.  454,  60 
Pac.  578,  holding  that  where  the  regularly 
qualified  constable  had  left  the  country,  and 
there  was  some  evidence  that  he  had  resigned, 
and  a  justice  appointed  a  special  constable  to 
serve  the  summons  and  writ  in  attachment, 
and  indorsed  the  appointment  on  the  papers 
so  served,  stating  that  there  was  no  regular 
constable  at  command,  and  three  weeks  after 
the  judgment  the  office  was  declared  vacant 
by  the  county  commissioners,  the  appoint- 
ment was  valid. 

Necessity  must  exist. —  A  justice  has  no 
authority  to  appoint  such  special  officer  un- 
less some  legal  right  is  liable  to  be  jeopar- 
dized before  a  regular  constable  can  be  found. 
Cunningham  v.  Bostwick,  7  Colo.  App.  169, 
43  Pac.  151. 

Burden  of  proof  as  to  necessity. —  The 
burden  is  on  the  constable  justifying  under 
such  an  appointment  to  show  affirmatively 
that  the  causes  authorizing  it  existed,  and 
that  it  was  made  in  the  manner  prescribed 
by  law.  Cort  v.  Newman,  6  Colo.  App.  154, 
40  Pac.  242. 

Showing  insufficient  to  establish  necessity. 
—  The  requirement  of  the  Tennessee  statute 
that  the  aflidavit  for  deputizing  a  special  con- 
stable shall  state  that  "there  is  no  regular 
officer  at  hand "  is  not  satisfied  by  an  aver- 
ment that  plaintiff,  being  a  regular  brake- 
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man  on  a  specified  railroad,  "  cannot  see  an 
officer  convenient,"  and  the  deputation  there- 
under is  void.  Hazleton  v.  Simpson,  11 
Heisk.  (Tenn.)  679. 

Necessity  for  seal. —  Under  a  statute  pro- 
viding that  justices  of  the  peace  may  appoint 
special  constables  by  written  indorsement 
under  seal  on  the  back  of  the  process  such 
special  officer  is  to  executCj  an  appointment 
regular  in  every  other  respect  is  invalid  if 
without  a  seal  or  scroll,  although  a  justice's 
court  is  not  a  court  of  record.  Bruce  V.  Endi- 
cott,  16  Colo.  App.  506,  66  Pac.  679. 

70.  Cox  V.  Passaic  County  Ct.  of  C.  PI.,  45 
N.  J.  L.  328. 

71.  Nicholson  v.  State,  38  Fla.  99,  20  So. 
818. 

Number  of  bailiffs. —  Where  the  statute 
a.uthorizes  the  sheriff  to  employ  as  many 
bailiffs  as  may  be  necessary,  an  order  of 
court  limiting  the  number  is  unauthorized. 
Ex  p.  Strobach,  49  Ala.  443. 

72.  Nicholson  v.  State,  38  Fla.  99,  20  So. 
818. 

They  are  none  the  less  deputies  of  the 
sheriff,  however,  in  the  performance  of  such 
duty,  even  though  they  be  deputized  by  the 
sheriff  for  that  specific  duty  alone.  Nichol- 
son V.  State,  38  Fla.  99,  20  So.  818. 

It  is  not  the  province  of  the  presiding  judge 
to  appoint  bailiffs  to  take  charge  of  juries 
while  considering  their  verdicts.  Nicholson 
V.  State,  38  Fla.  99,  20  So.  818. 

73.  1  Backstone  Comm.  344;  Black  L.  Diet.; 
Bouvier  L.  Diet. 

A  bound  bailiff  is  one  who  is  bormd  with 
securities  to  the  high  sheriff  in  an  obligation 
for  the  due  execution  of  his  office.  Latta  v. 
Owens,  10  Manitoba  153. 

A  special  bailiff  is  an  officer  appointed  for 
a  special  purpose  by  the  sheriff,  e.  g.,  the 
exoneration  of  a  particular  writ,  at  the  in- 
stance of  plaintiff,  or  of  his  attorney,  and 
exists  pro  hac  vice.  Latta  v.  Owens,  10 
Manitoba  153. 
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general  but  a  special  agent  of  the  sheriff  who  employs  him,'^*  and  cannot  be  regarded 
as  a  public  officer  or  as  a  peace  officer. '^^  When  the  duty  of  acting  as  bailiff  is 
assigned  to  a  deputy  specially  appointed  for  that  purpose  alone,  a  special  oath  is 
necessary  to  be  administered  to  him.'^^ 

11.  Substitutes  For  Sheriff  —  a.  In  General.  The  statutes  generally  pro- 
vide for  special  appointments  of  persons  to  perform  particular  services  apper- 
taining to  the  sheriff's  office  in  case  there  is  no  sheriff  or  the  sheriff  is  unable  to 
act,^^  and  the  coroner  is  unable  to  fulfil  his  duties. Where  a  sheriff  is  in  his 
office  ready  to  serve  process  issued  by  the  probate  judge,  and  the  sheriff's  office 
is  in  the  same  building  with  that  of  the  probate  judge,  the  latter  has  no  authority 
to  appoint  a  special  sheriff  to  serve  the  process. 

b.  Coroner  Acting"  as  Sheriff,  Both  at  common  law  and  under  the  statutes 
of  most  if  not  all  of  the  states,  the  coroner  is  authorized  to  perform  all  the  duties 
and  functions  of  the  sheriff  where  the  latter  dies,  resigns,  is  removed, or  vacates 
his  office, or  is  for  any  reason  incapable  of  acting, and  there  is  no  deputy  or 
under-sheriff  in  office  who  can  assume  its  duties. This  has  led  one  court  to 


74.  Latta  v.  Owens,  10  Manitoba  153. 

75.  Latta  v.  Owens,  10  Manitoba  153. 

76.  Latta  v.  Owens,  10  Manitoba  153. 

77.  Nicholson  r.  State,  38  Fla.  99,  20  So. 
818;  Hare  V.  State,  4  How.  (Miss.)  187. 

Where  the  sheriff  himself  acts  as  bailiff  no 
special  oath  is  required  to  be  administered  to 
him.  Nicholson  v.  State,  38  Fla.  99,  20  So. 
818;  Davis  v.  State,  15  Ohio  72,  45  Am.  Dec. 
559. 

78.  Whitehead  r.  Brigham,  1  La.  Ann.  317; 
Russell  V.  Millett,  20  Wash.  212,  55  Pac.  44, 
holding  that  under  the  statutes  of  Washing- 
ton a  writ  of  garnishment  may  be  served  on 
the  sheriff  by  a  private  disinterested  in- 
dividual. 

79.  Whitehead  r.  Brigham,  1  La.  Ann.  317, 
holding,  however,  that  a  private  person  can- 
not be  appointed  to  act  in  the  place  of  the 
sheriff  during  the  trial  of  a  case  in  which  the 
latter  is  a  party,  on  the  ground  of  the  ab- 
sence of  the  coroner  from  the  parish,  as  the 
statute  provides  for  such  an  appointment  for 
the  service  of  process  only. 

Coroner  acting  as  sheriff  see  infra,  II,  C, 
II,  b. 

80.  Skinner  v.  Cowley  Countv,  03  Kan.  557, 
66  Pac.  635. 

81.  See,  geneially,  Coroners,  9  Cyc.  980. 

82.  People  v.  Phoenix,  6  Cal.  92;  Lipscomb 
V.  State,  76  Miss.  223,  25  So.  158;  Longaere 
V.  State,  2  Hoav.  (Miss.)  637;  Com.  v.  Mal- 
lini,  214  Pa.  St.  50,  63  Atl.  414;  Mavs  r. 
Forbes,  11  Tex.  284. 

Where  there  is  no  sheriff  in  an  organized 
county  the  coroner  can  exercise  the  powers 
?«nd  perform  the  duties  of  the  sheriff.  Tate 
r.  People,  6  Colo.  App.  202,  40  Pac.  471. 

83.  Reed  r.  Pveber,  62  111.  240. 

Coroner  acting  as  sheriff  may  appoint 
deputy.— Reed  r.  Reber,  62  111.  240. 

Right  as  between  coroner  and  sheriff  claim- 
ing to  hold  over. —  Where  a  slierilV  and  a 
coroner  were  elected  to  their  res]iective  of- 
fices, and  the  coroner  duly  qualified  and  was 
inducted  into  his  office,  but  the  shori IT-eleet 
died  before  tlie  time  when  his  term  was  to 
begin,  although  after  the  induction  of  the 
coroner,  the  coroner  was  entitled  to  the  office 


of  sheriff  as  against  the  incumbent  of  that 
office  who  claimed  to  hold  over.  State  v, 
Epler,  12  Ohio  St.  428. 

Coroner  cannot  act  v/here  office  of  sheriff' 
vacant. —  In  his  ministerial  capacity  the  coro- 
ner is  merely  the  substitute  of  the  sheriff 
and  has  no  authority  to  act  in  that  capacity 
when  there  is  no  sljeriff'  in  office,  Riehardsrni 
i\  Croft,  I  Bailey  (S.  C.)  264,  holding  that 
the  service  of  process  by  the  coroner  during 
the  interval  between  the  election  of  a  sheriff 
and  his  entering  upon  the  duties  of  his  office 
is  void, 

84.  Colorado. —  Tate  v.  People,  6  Colo.  App. 
202,  40  Pac.  471. 

Ma/io.— State  v.  Corcoran,  7  Ida.  220,  01 
Pac.  1034. 

Louisiana. —  Whitehead  v.  Brigham,  1  La. 
Ann.  317. 

Massachusetts. —  Adams  v.  Vose,  1  Gray  51. 

Mississippi. —  Lipscomb  v.  State,  76  iviiss. 
223,  25  So.  158;  Longaere  v.  State,  2  How. 
637. 

Missouri. —  State  v.  Smith,  90  Mo.  37,  1 
S.  W.  753,  59  Am.  Rep.  4 ;  State  v.  Leabo.  89 
Mo,  247,  1  S.  W.  288;  Orscheln  r.  Scott,  79 
Mo.  App.  534. 

Pennsulvania. —  Com.  v.  Mallini,  214  Pa. 
St.  50,  63  At).  414. 

South  Carolina. —  Richardson  r.  Croft,  1 
Bailey  264. 

Texas. —  Kirk  v.  Murphy,  16  Tex.  654,  67 
Am.  Dec.  640;  Mays  r.  Forbes.  11  Tex.  284. 

TFo.97?f/?r//o?j.— Russell  r.  Millett,  20  Wash. 
212,  55  Pac.  44. 

Wisconsin. —  Griswold  r.  Nichols.  Ill  Wis. 
344,  87  N.  W.  300. 

Canada. —  Ilorsfall  r.  Sutherland.  31  Nova 
Scotia  471. 

See  43  Cent.  Dig.  tit.  Sheriffs  and  Con- 
stables," §  42. 

Disqualification  of  sheriff  to  act  in  particu- 
lar cases  see  infra.  111.  A,  7. 

Where  the  sheriff  is  defendant  in  replevin 
proceedings  in  a  justice's  court,  tlie  ]uooess 
should  be  served  by  a  constable,  and  not  by 
the  coroner.  Griswold  r.  Nichols.  Ill  Wis. 
344,  87  N.  W.  300. 

85.  Lipscomb  r.  State.  76  Miss.  223.  25  So. 
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say  that  strictly  speaking  there  can  be  no  vacancy  in  the  office  of  sheriff;  ^®  but 
this  is  inaccurate,  for  where  the  sheriff  dies,  resigns,  or  is  removed  there  is  none 
the  less  a  vacancy  in  the  office  of  sheriff  because  of  the  fact  that  the  duties  of  the 
office  are  performed  by  the  coroner,  and  the  correct  statement  is  that  as  a  matter 
of  public  policy  there  is  always  some  person  who  is  legally  authorized  to  perform 
the  duties  appertaining  to  the  office  of  sheriff.  This  authority  of  the  coroner  is, 
however,  merely  temporary,  lasting  only  until  a  new  sheriff  is  elected  or  appointed 
and  qualified, and  it  has  been  said  that  the  coroner  cannot  perform  the  duties 
of  the  sheriff  in  cases  not  provided  for  by  statute,  or  when  no  reason  is  shown 
why  the  sheriff  should  not  act.^^ 

e.  ElisoFS.  In  cases  where  neither  the  sheriff  nor  the  coroner  can  act  the 
emergency  is  provided  for  by  the  appointment  of  a  special  officer  called  an  "elisor" 
to  perform  the  required  duties;  but  the  inability  of  the  sheriff  alone  does  not 
authorize  such  an  appointment  where  the  coroner  is  able  to  act.*^^  Where,  how- 
ever, an  elisor  has  been  appointed,  the  presumption  is  that  the  circumstances 
authorizing  such  appointment  existed. In  the  absence  of  a  statute  so  requiring 
it  is  not  necessary  that  an  ehsor  should  take  an  oath  of  office. 

12.  Clerks.  An  appointment  by  a  sheriff  to  a  position  as  clerk  in  his  office 
cannot  extend  beyond  his  own  term,^^  and  such  clerk  may  be  dismissed  by  the 
sheriff  at  any  time.®^ 

13.  Posse  Comitatus.  In  a  proper  case  the  sheriff  can  summon  to  his  aid  in 
the  performance  of  his  duties  the  "^osse  comitatus /^^'^  or  the  whole  power  of  the 
county, and  persons  so  called  upon  by  the  sheriff  are  bound  to  aid  and  assist 


158;  Paddock  V.  Cameron,  8  Cow.  (N.  Y.) 
212;  Com.  V.  Mallini,  214  Pa.  St.  50,  63  Atl. 
414, 

When  duties  of  sheriff  devolve  upon  deputy 

see  infra,  III,  a,  3,  b. 

When  the  sheriff  is  living  and  in  office  but 
disqualified  to  act  in  a  particular  case  the 
coroner,  and  not  the  deputy  sheriff,  must  act 
in  his  place.  Lipscomb  v.  State,  76  Miss.  223, 
25  So.  158. 

86.  People  v.  Phoenix,  6  Cal.  92. 

87.  State  v.  MacGregor,  44  Ohio  St.  628, 
633,  10  N.  E.  66,  where  it  is  said  that  the 
coroner  "  does  not  cease  to  be  coroner  by  the 
oflice  of  sheriff  becoming  vacant;  on  the  con- 
trary, he  continues  to  be  coroner,  and  as  such 
performs  the  duties  of  sheriff  during  the 
vacancy  in  that  office." 

88.  People  v.  Phoenix,  6  Cal.  92. 

89.  Tate  v.  People,  6  Colo.  App.  202,  40 
Pac.  471. 

90.  Tate  V.  People,  6  Colo.  App.  202,  40 
Pac.  471. 

91.  People  V.  Fellows,  122  Cal.  233,  54  Pac. 
830;  People  V.  Sehorn,  116  Cal.  503,  48  Pac. 
495;  People  V.  Young,  108  Cal.  8,  41  Pac. 
281;  Reed  V.  Moffatt,  62  111.  300;  Jackson  v. 
Chew,  3  Cow.  (N.  Y.)  298. 

Interest  not  sufficient  to  disqualify  sheriff 
and  coroner.—  The  court  has  refused  to  ap- 
point elisors  to  execute  a  writ  of  inquiry,  al- 
though it  appeared  that  both  the  sheriff  and 
the  coroner  were  members  of  a  corporation 
which  was  interested  in,  and  had  defended  an- 
other cause,  at  the  suit  of  plaintiff  in  the  writ 
of  inquiry,  the  determination  of  which  de- 
pended upon  the  same  questions  as  those 
upon  which  the  suit  on  which  the  writ  is- 
sued was  determined.  Jackson  t\  Rathbone, 
3  Cow.  (N.  Y.)  296. 

[II,  C,  ll,b] 


Elisor  may  be  appointed  to  serve  attach- 
ment against  sheriff. —  Anonymous,  23  Wend. 
(N.  Y.)  102. 

Residence  of  elisor. —  It  is  not  necessary 
that  an  elisor  appointed  by  the  court  to  serve 
an  attachment  on  the  sheriff,  for  the  latter's 
failure  to  return  an  attachment  delivered  to 
him,  should  be  a  resident  of  the  same  county 
with  the  officer  in  default,  but  under  special 
circumstances  an  elisor  residing  in  a  different 
county  may  be  appointed.  Anonymous,  23 
Wend.  (N.  Y.)  102. 

92.  People  v.  Fellows,  122  Cal.  233,  54  Pac. 
830;  Orscheln  V.  Scott,  79  Mo.  App.  534. 

93.  Turner  v.  Billagram,  2  Cal.  520. 

94.  Reed  v.  Moff'att,  62  111.  300. 

95.  Sargent  v.  Gorman,  14  N.  Y.  Suppl. 
481  [affirmed  in  131  N.  Y.  191,  29  N.  E.  946]. 

96.  Sargent  V:  Gorman,  14  N.  Y.  Suppl. 
481  [affirmed  in  131  N.  Y.  191,  29  N.  E.  946], 
holding  that  an  honorably  discharged  Union 
soldier  employed  as  clerk  in  the  sheriff's 
office  is  subject  to  such  removal  under  Laws 
(1887),  c.  464,  and  Laws  (1890),  c.  67. 

97.  Sutton  V.  Allison,  47  N.  C.  339. 

98.  Com.  V.  Martin,  7  Pa.  Dist.  219,  9 
Kulp  69. 

All  able-bodied  male  persons  over  the  age 

of  fifteen  years  may  be  summoned  to  act  as 
members  of  the  posse  comitatus.  Com,  v. 
Martin,  7  Pa.  Dist.  219,  9  Kulp  69. 

The  sheriff  may  avail  himself  of  the  serv- 
ices of  military  organizations,  and  order  them 
into  his  posse,  not  as  soldiers,  but  as  citizens 
trained  and  disciplined  for  effective  service 
in  critical  emergencies.  -Com.  v.  Martin,  7 
Pa.  Dist.  219,  9  Kulp  69. 

Number  to  be  called. —  Under  Ky.  St. 
§  1241a,  authorizing  the  county  judge  to  or- 
der the  sheriff  or  any  constable  to  summon 
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him.®^  It  is  his  duty  to  do  this  when  such  aid  is  necessary  for  the  execution  of 
mesne  process  in  criminal  proceedings/  or  final  process  in  civil  actions;  -  but  he 
is  not  required  to  summon  the  jposse  comitatus  to  aid  in  the  execution  of  mesne 
process  in  a  civil  action,^  although  he  has  the  right  to  do  so.* 

III.  RIGHTS,  POWERS,  AND  DUTIES. 
A.  Nature  and  Extent  —  l.  In  General.  Although  the  sheriffs  and  con- 
stables are  common-law  officers  with  common-law  powers  and  duties/  which  are 
inherent  in  the  office/  their  powers  and  duties  are,  at  the  present  time,  to  a  very 
large  extent  regulated  by  statute/  and  the  sheriff  is  obligated  to  perform  such 
duties  as  may  be  constitutionally  imposed  upon  him  in  his  capacity  as  a  county 
officer.^  The  powers  and  duties  of  a  sheriff  are  ordinarily  of  a  ministerial  nature,^ 
although  he  may  at  times  exercise  judicial  functions  and  examine  evidence  and 
make  up  judgments  which  are  to  become  the  basis  of  his  actions  and  conduct  and 
of  the  actions  and  conduct  of  others. A  sheriff,  while  in  the  discharge  of  his 
official  duties,  cannot  divest  himself  of  his  official  character  and  do  as  an  indi- 
vidual that  which  he  cannot  do  as  a  public  officer.^^  A  provision  of  a  city  charter 
for  the  appointment  by  the  judges  of  the  municipal  court,  from  the  constables 
elected  for  the  several  wards  of  the  city,  of  such  a  number  thereof  as  may  be 
required  to  do  the  work  of  the  court,  does  not  create  a  new  office,  but  the  acts 


a  posse  of  not  less  than  two  or  more  than 
ten  men  to  guard,  certain  property,  the  dis- 
cretion of  determining  the  number  of  men, 
within  the  specified  limits,  of  which  the 
party  shall  consist,  is  vested,  in  the  sheriflF, 
and  such  an  order  properly  left  the  number 
of  the  posse  indeterminate.  Hopkins  County 
V.  St.  Bernard  Coal  Co.,  114  Ky.  153,  70 
S.  W.  289,  24  Ky.  L.  Kep.  942. 

99.  Coyles  v.  Hurtin,  10  Johns.  (N.  Y.)  85. 

Disobedience  of  summons  a  misdemeanor. — 
Com.  V.  Martin,  7  Pa.  Dist.  219,  9  Kulp  69. 

1.  State  V.  Allison,  47  N.  C.  339. 

2.  State  V.  Allison,  47  N.  C.  339. 

3.  Bell  r.  North,  4  Litt.  (Ky.)  133;  Stat« 
V.  Allison,  47  N.  C.  339. 

4.  Bell  r.  North,  4  Litt.   (Ky.)  133. 

5.  Allor  V.  Wayne  County,  43  Mich.  76,  43 
N.  W.  492;  People  V.  Smith,  9  Mich.  193; 
Virtue  v.  Essex  County,  67  N.  J.  L.  139,  50 
Atl.  360;  Norris  v.  Smithville,  1  Swan. 
(Tenn.)  164. 

A  constable  appointed  by  a  town  in  pur- 
suance of  its  act  of  incorporation  has,  and 
may  exercise,  within  the  limits  of  the  cor- 
poration, the  powers  and  duties  appertaining 
to  a  constable  at  common  law,  in  reference  to 
subjects  in  which  the  corporation  is  inter- 
ested. Norris  v.  Smithville,  1  Swan  (Tenn.) 
164. 

Where  duties  not  prescribed. —  Where  a 
state  constitution  provides  for  the  election  of 
a  sheriff  without  prescribing  in  express  words 
the  duties  which  sliall  attach  to  the  office  it 
must  be  presumed  that  the  duties  are  those 
attaching  to  the  office  at  common  law.  Vir- 
tue V.  Essex  County,  67  N.  J.  L.  139,  50  Atl. 
360. 

6.  See  Pearce  v.  Stephens,  18  N.  Y.  App. 
Div.  101,  45  N.  Y.  Suppl.  422  [afLrmed  in 
153  N.  Y.  673,  48  N.  E.  1106]. 

7.  St.  Louis,  etc.,  R.  Co.  v.  Hackett,  58 
Ark.  381,  24  S.  W.  881.  41  Am.  St.  Eep.  105; 
Lang  V.  Walker,  46  Fla.  248,  254,  35  So.  78 


(where  it  is  said:  "Our  constitution,  sec- 
tion 6,  article  VIII,  expressly  makes  the 
powers,  duties  and  compensation  of  sheriffs 
dependent  upon  legislative  action");  People 
t\  Smith,  9  Mich.  193. 

The  repeal  of  a  provision  in  a  city  charter 
prescribing  the  powers  of  constables  leaves 
them  with  the  same  general  powers,  which 
belong  to  the  office  in  towns.  People  v. 
Smith,  9  Mich.  193. 

8.  Pearce  v.  Stephens,  18  N.  Y.  App.  Div. 
101,  45  N.  Y.  Suppl.  422  [affirmed  in  153 
N.  Y.  673,  48  N.  E.  1106]. 

The  duty  of  acting  as  a  member  of  a  board 
to  appoint  police  commissioners  may  properly 
be  imposed  on  the  sheriff,  and  is  not  incon- 
sistent with  the  inherent  duties  of  his  office. 
Pearce  u.  Stephens,  18  N.  Y.  App.  Div.  101, 
45  N.  Y.  Suppl.  442  [affirmed  in  153  N.  Y. 
673,  48  N.  E.  1106]. 

9.  Hutcherson  f.  Robinson,  82  Ga.  783,  9 
S.  E.  722;  Rogers  r.  Silas,  42  Ga.  541; 
State  i\  Coit,  8  Ohio  S.  &  C.  PI.  Dec.  62,  35 
Cine.  L.  Bui.  82;  Pitman  i:  Clark,  1  Mc- 
Mull.  (S.  C.)  316. 

10.  State  V.  Coit,  8  Ohio  S.  &  C.  PI.  Dec. 
62,  35  Cine.  L.  Bul.  82;  South  v.  Marvland, 
18  How.  (U.  S.)  396,  15  L.  ed.  433. 

For  example  the  sheriff  acts  judicially 
when  determining  the  necessity  of  calling  to 
his  aid  the  military  forces  of  the  state.  State 
V.  Coit,  8  Ohio  S.  &  C.  Pl.  Dec.  62,  35  Cine. 
L.  Bul.  82. 

11.  Ball  r.  Pratt,  36  Barb.  (N.  Y.)  402, 
409,  where  it  is  said :  It  is  doubtless  true 
that  lie  ma}^  become  the  agent  of  the  plain- 
tiff, to  a  certain  extent,  and  take  responsi- 
bilties  which  go  beyond  liis  strict  otlicial 
duty,  wlien  he  acts  in  good  faith  and  in  the 
supposed  discharge  of  his  duty  as  an  officer; 
and  that  the  plaintiff  may  protect  him  in  do- 
ing so.  But  he  cannot  increase  his  fees  by 
ciitiM-ing  into  a  personal  engagement  on  his 
indiviilual  account,  which  he  is  not  allowed 

[III,  A,  1] 
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of  an  appointee  are  by  virtue  of  his  office  as  constable. Where  the  statutes 
require  constables  to  execute  all  process  delivered  to  them  by  any  lawful  officer, 
and  also  require  all  process,  unless  otherwise  provided,  to  be  directed  to  both 
sheriff  and  constable,  a  constable  has  power  to  sell  land  under  an  order  of  sale 
issued  from  the  district  court,  although  the  sheriff  is  competent  to  act/^ 

2.  Territorial  Extent  of  Authority.  The  sheriff  being  a  county  officer,  his 
authority  extends  over  the  entire  county;  and  as  a  general  rule  his  authority 
is  limited  to  his  own  county, and  a  fortiori  the  authority  of  a  deputy  sheriff  is 
so  limited. The  authority  of  a  constable  has  been  held  to  be  hmited  to  his  own 
district,  precinct,  or  town;  but  the  more  general  rule  is  that  his  authority  is 
coextensive  with  the  limits  of  the  county  to  which  his  precinct  belongs;  and  it 
has  been  held  that  even  though  a  constable  is  prohibited  by  law,  under  a  penalty, 
from  executing  warrants  and  levying  executions  out  of  his  particular  precinct, 
yet  his  official  acts  in  any  part  of  the  county  are  vahd.^^ 


to  do  as  a  public  officer.  The  policy  of  the 
law  will  not  allow  him  to  do  more  than  his 
official  duty  with  a  view  to  increase  his  fees 
and  emoluments." 

12.  Levin  v.  Robie,  5  Misc.  (N.  Y.)  529, 

25  N.  Y.  Suppl.  982. . 

13.  Texas  Land,  etc.,  Co.  v.  Masterson,  11 
Tex.  Civ.  App.  483,  33  S.  W.  376. 

14.  Dudley  v.  Jones,  6  Tex.  Civ.  App.  466, 

26  S.  W.  445. 

Effect  of  division  of  county. —  Where,  after 
an  execution  is  levied  on  realty  in  a  certain 
county,  the  county  is  subdivided,  such  sub- 
division does  not  deprive  the  officer  of  the 
power  to  complete  the  execution  of  the  process 
l>y  a  sale  of  the  property  levied  on.  Tyrell 
V.  Rountree,  7  Pet.  (U.  S.)  464,  8  L.  ed.  749 
[affirming  24  Fed.  Cas.  No.  14.313,  1  McLean 
95]. 

15.  Alabama. —  Jones  v.  Baxter,  146  Ala. 
620,  41  So.  781. 

Georgia. — •  State  v.  Harrell,  Ga.  Dec.  130. 

Indiana. —  Dederick  v.  Brandt,  16  Ind.  App. 
264,  44  N.  E.  1010. 

Kansas. —  Morrell  v.  Ingle,  23  Kan.  32. 

Kentucky.—  York  v.  Com.,  82  Ky.  360. 

Louisiana. —  Dingrave  v.  Sloan,  13  La.  Ann. 
393. 

Michigan. —  Baker  v.  Casey,  19  Mich.  220. 

Nevada. —  Washoe  County  v.  Humboldt 
County,  14  Nev.  123,  holding  that  a  sheriff 
has  no  authority  to  serve  a  subpoena  on  wit- 
nesses residing  in  any  other  than  his  county, 
unless  such  other  county  be  within  the  same 
judicial  district. 

Bouth  Carolina. —  Finley  v.  South  Carolina 
Canal,  etc.,  Co.,  2  Rich.  567. 

Texas. —  Aired  v.  Montague,  26  Tex.  732, 
84  Am.  Dec.  603:  Jones  v.  State,  26  Tex. 
App.  1,  9  S.  W.  53,  8  Am.  St.  Rep.  454. 

■See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  101. 

Sale  of  land  partly  without  county. —  A 
sale  under  execution  by  a  sheriff  of  land  lying 
partly  outside  of  his  county  is  void  as  to  that 
without  the  county,  although  valid  as  to  the 
part  within  the  countv.  Aired  V.  Montague, 
26  Tex.  732,  84  Am.  Dec.  603. 

16.  No  presumption  that  authority  of  dep- 
uty limited  to  bailiwick. —  Evans  v.  Wait,  5 
J.  J.  Marsh.  (Ky.)  110;  York  v.  Com.,  82 
Ky.  360. 

17.  Davidson  v.  Hayden,  38  S.  W.  897,  18 
Ky.  L.  Rep.  931    (so  holding  as  to  a  town 
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marshal  elected  under  a  charter  provision 
that  such  officer  should  have  the  same  powers 
"  within  the  corporation  *'  that  constables 
possess  under  the  laws  of  the  state)  ;  Riley 
V.  James,  73  Miss.  1,  18  So.  930';  Norris  v. 
Smithville,  1  Swan  (Tenn.)  164. 

18.  California. —  Lafontaine  V.  Greene,  17 
Cal.  294. 

Georgia. —  Lapsley  v.  Georgia  Loan,  etc., 
Co.,  99  Ga.  459,  27  S.  E.  717  [distinguishing 
and  liiiiiting  Divine  v.  Bailey,  62  Ga.  235]. 

Kentucky. —  Com.  i:.  Hughes,  10  B.  Mon. 
461. 

North  Carolina. —  Davis  r.  Sanderlin,  119 
N.  C.  84,  25  S.  E.  815  [follotoed  in  Upper 
Appomattox  County  v.  Buffaloe,  121  N.  C. 
37,  27  S.  E.  999];  Governor  v.  Morris,  7 
N.  C.  146. 

Texas.— CundiE  v.  Teague,  46  Tex.  475; 
Medlin  v.  Seideman,  39  Tex.  Civ.  App.  553,  88 
S.  W.  250;  Texas  Land,  etc.,  Co.  v.  Master- 
son,  11  Tex.  Civ.  App.  483,  33  S.  W.  376; 
Dudley  v.  Jones,  0  Tex.  Civ.  App.  466,  26 
S.  W.  445,  so  holding  as  to  the  authority  of 
a  marshal. 

Virginia. —  McNeale  V.  Governor,  3  Gratt. 
299. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  101. 

Direction  to  town  constable  as  such. —  A 
constable  of  an  incorporated  town  cannot 
legally  serve  a  summons  outside  of  the  cor- 
porate limits  unless  it  is  directed  to  him  as 
constable  of  such  town.  Davis  v.  Sanderlin, 
119  N.  C.  84,  25  S.  E.  815  [followed  in  Upper 
Appomattox  'County  V.  Buff  aloe,  121  N.  C.  37, 
27  S.  E.  999J. 

Extension  of  power  throughout  state  see 
Dix  V.  Batchelder,  55  Vt.  562. 

A  marshal  of  the  municipal  court  of  the 
city  of  New  York,  borough  of  Manhattan, 
has  no  power  to  act  as  such  in  the  county  of 
Kings.  Loewer's  Gambrinus  Brewing  Co.  v. 
Lithauer,  36  Misc.  (N.  Y.)  539,  73  N.  Y. 
Suppl.  947  [following  Tausend  v.  Handlear, 
33  Misc.  587,  68  N.  Y.  Suppl.  77]. 

A  constable  of  the  city  of  Detroit  has  power 
to  execute  the  criminal  process  of  a  justice 
of  the  peace  of  such  city  for  offenses  com- 
mitted in  the  county  of  Wayne  and  outside 
of  the  city.  Allor  v.  Wayne  County,  43  Mich. 
76,  4  N.  W.  492. 

19.  McNeale  v.  Governor,  3  Gratt.  (Va.) 
299. 
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3.  Authority  of  Deputies  and  Assistants  —  a.  In  General.  While  a  deputy 
sheriff  cannot  exercise  any  judicial  authority  belonging  to  the  sheriff/*^  he  has 
authority  to  exercise  any  of  the  powers  or  perform  any  of  the  duties  appertaining 
to  the  office  of  the  sheriff,  which  are  ministerial  in  their  nature.-^  Accordingly 
he  may  act  for  the  sheriff  in  making  a  judicial  or  execution  sale,  appraising 
the  propert}^  as  a  preliminary  to  such  sale,^^  and  executing  a  deed  to  the  pur- 
chaser/^ executing  a  writ  of  ad  quod  damnum,^®  serving  an  execution  for  taxes,^^ 
receiving  an  appearance  bond  and  discharging  the  accused  upon  its  execution,^^ 
executing  a  warrant  of  arrest,^*^  executing  process  of  attachment  for  witnesses,^^ 
and  impa.neling  a  sheriff's  jury  and  administering  the  oath  to  them.^^  But  it 
has  been  held  that  the  writ  de  homine  replegiando  can  be  served  only  by  the 
sheriff  and  not  by  a  deputy,^*  and  that  the  holding  of  an  inquisition  to  ascei-tain 


20.  Wood  V,  Ross,  11  Mass.  271;  Nebraska 
Loan,  etc.,  Assoc.  v.  Marshall,  51  N^br.  534, 
71  N.  W.  63;  Klopp  V.  Breitenbach,  2  Leg. 
Chron.  (Pa.)  73,  6  Leg.  Gaz.  87;  MeMullen 
/•.  Orr,  8  Phila.  (Pa.)  342. 

21.  Connecticut. —  Clark  v.  Bray,  Kirby 
237. 

Louisiana. —  State  v.  Wilson,  12  La.  Ann. 
189. 

Maryland. —  Turner  v.  Holtzman,  54  Md. 
148,  39  Am.  Rep.  361. 

Massachusetts. —  Wood  v.  Ross,  11  Mass. 
271. 

Nebraska. —  Nebraska  Loan,  etc.,  Assoc.  v. 
Marshall,  51  Nebr.  534,  71  N.  W.  63  [fol- 
loiced  in  Scottish-American  Mortg.  Co.  v. 
Ny«,  58  Nebr.  661,  79  N.  W.  553;  Maginn  v. 
Pickard,  57  Nebr.  642,  78  N.  W.  295;  Hamer 
V.  McKinley-Lanning  Loan,  etc.,  Co.,  52  Nebr. 
705,  72  N.  W.  1041;  Johnson  v.  Colby,  52 
Nebr.  327,  72  N.  W.  313;  Post  v.  Smith,  1 
Nebr.  (Unoff.)  94,  95  N.  W.  500]. 

Tennessee. —  Stevens  v.  Dnck  River  Nav. 
Co.,  1  Sneed  237. 

Teccas.— Shelj  i\  State,  35  Tex.  Cr.  190, 
32  S.  W.  901. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  104. 

22.  Post  V.  Smith,  1  Nebr.  (Unoff.)  94,  95 
N.  W.  500  [folloicing  Scottish-American 
Mortg.  Co.  V.  Nye,  58  Nebr.  661,  79  N.  W. 
553 ;  Hamer  v.  McKinley-Lanning  Loan,  etc., 
Co.,  52  Nebr.  705,  72  N.  W.  1041;  Nebraska 
Loan,  etc..  Assoc.  v.  Marshall,  51  Nebr.  534, 

71  N.  W.  63  {folloived  in  Maginn  v.  Pickard, 
57  Nebr.  642,  78  N.  W.  295;  Johnson  t\ 
Colby,  52  Nebr.  327,  72  N.  W.  313)]. 

A  demand  for  the  return  of  property,  made 
on  a  deputy  sheriff  who  conducted  a  sale  of 
the  same  under  a  chattel  mortgage  fore- 
closure, is  sufficient  to  bind  the  sheriff.  Dob- 
bins V.  Mounce,  5  Ida.  325,  48  Pac.  1070. 

23.  Jackson  r.  Davis,  18  Johns.  (N.  Y.)  7. 

24.  Nebraska  Loan,  etc..  Assoc.  v.  Marshall, 
51  Ne.hr.  534,  537,  71  N.  W.  63  [folio toed  in 
Scottish-American  Mortg.  Co.  v.  Nye,  58  Nebr. 
661,  79  N.  W.  553;  Maginn  r.  Packard,  57 
Nebr.  642,  78  N.  W.  295 ;  Hamer  v.  McKinley- 
Lanning  Loan,  etc.,  Co.,  52  Nebr.  705,  72 
N.  W.  1041 ;  Johnson  v.  Colby,  52  Nebr.  327, 

72  N.  W.  313;  Post  V.  Smith,  1  Nebr.  (Unoff.) 
94,  95  N.  W.  500]  (where  it  is  said:  "  It  is 
true  that  this  court  has  many  times  held 
that  the  appraisers  act  judicially.  They  are 
not.  however,  a  court,  nor  are  they  judgr-s. 


and  when  this  court  has  said  that  they  act 
judicially,  we  take  it  that  it  has  meant 
merely  that  to  them  is  committed  the  exer- 
cise of  judgment  and  discretion  in  making 
the  appraisement,  and  that  their  determina- 
tion of  the  matter  is  final  unless  seasonably 
and  regularly  set  aside.  The  execution  of  a 
decree  of  foreclosure  is  in  its  nature  a  minis- 
terial act  and  certainly  the  officer  performing 
that  act  is  a  ministerial  officer  within  the 
meaning  of  section  893.  He  is  none  the  less 
a  ministerial  officer  and  his  acts  are  none 
the  less  ministerial,  as  that  term  is  generally 
used,  because  at  one  stage  of  the  proceeding 
there  is  committed  to  him  the  exercise  of  a 
discretionary  power  requiring  a  decision  of 
facts.  It  is  impossible  to  entirely  separate 
so-called  ministerial  and  judicial  functions. 
If  it  were  not  that  the  exercise  of  judgment 
and  discretion  are  frequently  required  in  the 
performance  of  ministerial  duties,  a  consid- 
erable saving  of  human  energy,  if  not  money, 
might  be  effected  by  manufacturing  machines 
which  would  perform  such  duties  as  well  as 
men.  For  the  reasons  indicated  we  think 
that  the  statutes  taken  and  construed  to- 
gether in  the  light  of  principle  permit  a 
deputy  to  make  the  appraisement." 

25.  Winslow  v.  Austin,  5  J.  J.  Marsh. 
(Kv.)  40'8;  Jackson  v.  Davis.  IS  Johns. 
(KY.)  7. 

26.  Gayf.  Caldwell,  Hard.  (Ky.)  63;  Wroe 
V.  Harris.  2  Wash.  (Va.)  126.  But  compare 
Wood  r.  Ross,  11  Mass.  271. 

27.  Clark  v.  Bray,  Kirby  (Conn.)  237, 
holding  further  that  a  special  deputy  is  not 
disqualified  because  he  is  an  inliabitant  of 
the  town  in  Avhose  favor  the  execution  is. 

28.  State  v.  Wilson.  12  La.  Ann.  189. 

29.  State  f.  Wilson,  12  La.  Ann.  189. 

30.  State  v.  Creen,  66  Mo.  631,  holding  that 
a  deputy  county  marshal  has  authority  to 
execute  a  warrant  placed  in  his  hands,  with- 
out any  special  instruction  from  his  prin- 
cipal. 

31.  Slielv  r.  State,  35  Tex.  Cr.  190,  32 
S.  W.  901,"  liohliiig  that  the  deputy  may  also 
make  an  allidavit  ro(juired  by  statute  with 
reference  to  the  foes  due  for  executing  such 
process. 

32.  Stevens  r.  Duck  River  Nav.  Co.,  1 
Sneed  iTmin.)  237. 

33.  Stevens  r.  Duck  River  Nav.  Co.,  1 
Sneed  (Tenn.)  237. 

34.  Wood  r.  Ross,  11  :Mass.  271. 
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whether  the  rents  and  profits  of  real  estate  will  be  sufficient  to  satisfy  an  execution 
is  a  judicial  act,  which  cannot  be  performed  by  the  deputy  sheriff .^^  A  deputy 
sheriff  can  only  act  in  the  name  of  his  principal,^®  and  a  sheriff  cannot  give  his 
deputy  authority  to  do  an  act  which  the  sheriff  himself  is  not  authorized  to  do.^^, 
While  the  sheriff  is  in  the  execution  of  his  office  the  under-sheriff  has  no  morej 
power  than  any  other  general  deputy.^^  A  deputy  has  no  general  authority  to 
make  advances  for  the  sheriff,^^  or  to  bind  him  by  a  contract  or  promise,^"  unless 
it  be  to  pay  over  mone}^  collected  under  process;  nor  is  a  deputy's  acceptance 
of  service  of  a  notice  of  a  claim  to  property  levied  on  such  an  official  act  as  is 
binding  upon  the  sheriff.^^ 

b.  Termination  of  Incumbency  of  Sheriff.^^  At  common  law  the  authority 
of  a  deputy  sheriff  ijpso  facto  terminates  when  the  sheriff  goes  out  of  office  by  death, 
resignation,  removal,  or  otherwise,^*  except  that  an  execution  once  begun  by 
a  deputy  may  be  carried  on  to  completion  by  him,  notwithstanding  the  sheriff 
has  gone  out  of  office. And  it  is  held  that  where  a  sheriff  who,  at  the  expiration 
of  his  term  of  office,  has  in  his  hands  process  not  fully  executed,  dies  before  the 
complete  execution  thereof,  his  late  under-sheriff  becomes  substituted  in  his 
place,  and  assumes  all  his  duties  in  respect  to  such  process.^^  But  to  remedy 
the  difficulty  resulting  from  having  no  sheriff  in  office  the  statutes  usually  provide 
that  in  such  case  the  duties  of  the  office  shall  be  discharged  by  the  deputy  or 
under-sheriff  until  a  new  sheriff  is  appointed  and  qualifies.^' 

c.  Ratification  of  Act  of  One  Assuming  Without  Authority  to  Act  as  Deputy. 
A  sheriff  cannot  ratify  the  illegal  act  of  one  assuming  without  authority  to  act 
as  his  deputy  in  making  a  levy  in  his  name,  so  as  to  render  such  act  valid. 

4.  Authority  of  Coroner  Acting  as  Sheriff.  A  coroner  who  is  performing 
the  duties  of  the  sheriff  has  the  same  rights  and  powers  as  the  sheriff.^^  In  case 
of  a  vacancy  in  the  office  of  sheriff  the  coroner  may  complete  the  execution  of  a 
process  directed  to  the  sheriff  and  partly  executed  by  him  before  the  vacancy 
occurred.^^    A  coroner  is  authorized  to  serve  process  on  the  sheriff,^^  and  the  fact 


35.  Klopp  V.  Breitenbach,  2  Leg.  Chron. 
(Pa.)  73,  6  Leg.  Gaz.  87. 

36.  Ryan  v.  Eads,  1  111.  217.  But  compare 
Towns  V.  Harris,  13  Tt-x.  507,  holding  that  a 
return  by  a  deputy  slierilf  in  his  own  name 
as  deputy  sheriff  is  valid. 

37.  Calvert  f.  Stone,  10  B.  Mon.  (Kv.)  152. 

38.  Tillotson  v.  Cheetham,  2  Johns  "(N.  Y.) 
63  {^reversed  on  other  grounds  in  5  Johns. 
430]. 

39.  Hanks  v.  Williams,  Cheves  Eq.  (S.  C.) 
203. 

40.  Tomlinson  v.  Wheeler,  1  Aik.  (Vt.) 
194.    See  also  ivfra,  IV,  D,  8. 

41.  Tomlinson  v.  Wheeler,  1  Aik.  (Vt.) 
194. 

42.  Chapin  v.  Pinkerton,  58  Iowa  236,  12 
N.  W.  282. 

43.  Effect  of  change  in  incumbency  upon 
powers  of  sheriff  see  infra,  III,  C. 

44.  See  supra,  II,  C,  6. 

45.  Neilson  r.  Churchill,  5  Dana  (Ky.) 
333;  Jackson  v.  Collins,  3  Cow.  (N.  Y.)  89. 

46.  Newman  f.  Beckwith,  61  N.  Y.  205 
[reversing  5  Lans.  80]. 

47.  Opinion  of  the  Justices,  126  Mass.  557; 
Lamoreaux  r.  Atty.-Gen.,  89  Mich.  14G,  50 
N.  W.  812;  Boardman  f.  Halliday,  10  Paige 
(N.  Y.)  223;  McPherson  r.  Hamilton,  5  U.  C. 
Q.  B.  0.  S.  490. 

The  "  senior  deputy  sheriff  in  service,"  who, 
by  St.  (1877)  c.  200,  §  23,  is  required,  in  case 
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a  vacancy  occurs  in  the  office  of  sheriff  in  any 
county,  to  perform  all  the  duties  required  by 
law  to  be  performed  by  the  sheriff  until  the 
office  of  sheriff  is  filled  in  the  manner  required 
by  law,  is  the  deputy  sheriff  who  has  been 
longest  in  office  continuously  when  the  va- 
cancy occurs.  Opinion  of  Justices,  126  Mass. 
603. 

Statute  providing  only  for  vacancy  by  death. 

—  Where  the  statute  provides  that  in  case  of 
the  death  of  the  sheriff,  the  under-sheriff  shall 
in  all  things  execute  the  office  of  sheriff  until 
another  shall  be  appointed,  where  the  office  of 
sheriff  becomes  vacant  by  his  election  to  an- 
other office,  or  by  any  cause  other  than  his 
death,  the  under-sheriff  cannot  execute  the 
duties  of  sheriff.  Paddock  v.  Cameron,  8  Cow. 
(N.  Y.)  212. 

48.  Perkins  v.  Reed,  14  Ala.  536. 

49.  Coroners  generally  see  Cokoners,  9 
Cyc.  980. 

50.  Coroner  acting  as  sheriff  see  supra,  II, 
C,  11,  b. 

51.  Horsfall  v.  Sutherland,  31  Nova  Scotia 
471. 

A  coroner  may  convey  land  sold  by  him 
under  execution.  Winslow  i".  Austin,  5  J.  J. 
Marsh.  (Ky.)  408. 

52.  Greenup  r.  Stoker,  12  111.  24,  52  Am. 
Dec.  474. 

53.  Adams  v.  Vose,  1  Gray  (Mass.)  51, 
criminal  process. 
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that  he  is  also  a  deputy  sheriff  does  not  preclude  him  from  acting  as  sheriff  in  a 
case  in  which  the  sheriff  is  interested.^-  Where  a  coroner  has  acted  as  sheriff, 
tlie  legal  presumption  is  that  the  facts  existed  which  rendered  it  proper  for  him 
to  act  in  the  particular  instance;  and  a  coroner  to  whom  an  execution  has  been 
directed  and  who  pretends  to  'act  under  it  is  estopped  from  denying  his  authority 
to  do  so  in  an  action  on  his  bond,  although  the  necessity  for  the  writ  being  exe- 
cuted by  the  coroner  does  not  appear. 

5.  Authority  of  Special  Officers.  Where  a  special  constable  has  once  been 
appointed  in  a  cause  he  is  authorized  to  perform  all  the  subsequent  duties  required 
of  a  constable  in  that  cause. ^'^  A  person  acting  as  a  special  constable  to  execute 
a  warrant  is  authorized  to  command  assistance  in  case  of  opposition. 

6.  Authority  of  De  Facto  Officers.^^  The  acts  of  a  de  facto  sheriff,  deputy  sheriff, 
or  constable,  so  far  as  they  concern  the  public  or  third  persons,  have  the  same  valid- 
ity as  though  the  officer  were  such  de  jure,^^  and  his  authority  can  be  questioned 
only  by  those  whose  persons  or  property  are  directly  affected  by  his  acts.^^ 

7.  Disqualification  to  Act  in  Particular  Cases,^^  A  sheriff  or  constable  cannot 
lawfully  perform  the  duties  of  his  office  in  a  case  in  which  he  is  interested, even 


54.  Wood  V.  Quincy,  11  Cusli.  (Mass.)  487. 
See  also  Colby  v.  Dillingham,  7  Mass.  475, 
holding  that  a  coroner  who  is  also  a  deputy 
sheriff  may  serve  process  upon  another  deputy 
of  the  sheriff. 

55.  Kirk  v.  Murphy,  16  Tex.  654,  67  Am. 
Dec.  640. 

In  order  to  entitle  a  coroner  to  serve  a 
writ  of  error,  the  petition  for  the  writ  must 
state  that  there  is  no  sheriff,  or  that  there  is 
some  objection  to  the  sheriff.  Mays  v.  Forbes, 
11  Tex.  284. 

56.  Longacre  v.  State,  2  How.  (Miss.)  QSl. 

57.  Hood  V.  Sennett,  70  Ind.  329,  hoWing 
tliat  the  appointment  of  a  special  constable 
to  serve  a  summons  empov/ers  him  also  to 
serve  an  execution  on  the  judgment  entered 
in  the  action. 

58.  Patterson  v.  Kise,  2  Blackf.  (Ind.)  127. 
Right  to  summon  posse  comitatus  generally 

see  supra,  II,  C,  13. 

59.  Who  are  de  facto:  Constables  see 
supra,  II,  B,  7.  Deputies  see  supra,  II,  C,  S. 
Sheriffs  see  supra,  II,  A,  9. 

De  facto  officers  generally  see  Officers,  29 
Cyc.  1393. 

60.  Alabama. —  Thrower  i\  State,  52  Ala. 
22;  Garner  V.  Clay,  1  Stew.  182. 

California. —  Shores  r.  Scott  River  Water 
Co.,  17  Cal.  626;  People  v.  Roberts,  6  Cal. 
214. 

Connecticut. —  Soudant  r.  Wadhams,  46 
Conn.  218. 

Georgia. —  Stephens  v.  State,  106  Ga.  116, 
32  S.  E.  13;  Harrison  v.  Richardson,  99  Ga. 
763,  27  S.  E.  173;  Brooks  r.  Rooney,  11  Ga. 
423,  56  Am.  Dec.  436;  Crawford  r.  Howard, 
9  Ga.  314. 

Illinois. —  Ballance  r.  Loomis,  22  111.  82; 
McCluskey  v.  McNeely,  8  111.  578. 

Indiana. —  Case  r.  State,  69  Ind.  46. 

loioa. —  Stickney  V.  Stickney,  77  Iowa  699, 
42  N.  W.  518. 

Kentucky. —  Wilson  r.  King,  3  Litt.  457,  14 
Am.  Dec.  84. 

Louisiana. —  Dorsev  v.  Vaughan,  5  La.  Ann. 
155. 

Maine.— Bliss  r.  Day,  68  Me.  201. 


Massachusetts. —  Bucknam  v.  Ruggles,  15 
Mass.  180,  8  Am.  Dec.  98;  Fowler  r.  Bebee, 
9  Mass.  231,  6  Am.  Dec.  62. 

Mississippi. —  Alabama,  etc.,  R.  Co.  r.  Bold- 
ing,  69  Miss.  255,  13  So.  844,  30  Am.  St.  Rep. 
541. 

Missouri. —  Abington  v.  Steinberg,  86  Mo. 
App.  639;  Powers  v.  Braley,  41  Mo.  App. 
556. 

'New  EampsMre. —  Lisbon  v.  Bow,  10  X.  H, 
167;  Moore  v.  Graves,  3  X.  H.  408. 

'New  Jersey. — •  Clark  v.  Ennis,  45  X.  J.  L. 
69;  State  v.  Anderson,  1  X.  J.  L.  318,  1  Am. 
Dec.  207. 

New  York. —  Hammondsport  Law,  etc..  As- 
soc. V.  Kinzell,  43  Misc.  505,  89  X.  Y.  Suppl. 
534;  Snyder  v.  Schram,  59  How.  Pr.  404. 

North  Carolina. —  Mabry  r.  Turrentine,  30 
X.  C.  201  {de  facto  coroner  acting  as  sheriff)  ; 
Welch  r.  Scott,  27  X.  C.  72. 

South  Dakota. — Williamson  r.  Lake  County, 
17  S.  D.  353,  96  X.  W.  702. 

Tennessee. —  Bates  v.  Dyer,  9  Humphr. 
162. 

Texas. —  Broach  r.  Garth.  (Civ.  App.  1899) 
50  S.  W.  594;  Trammell  r.  Shelton,  IS  Tex. 
Civ.  App.  366,  45  S.  W.  319. 

United  States. — 'Commercial  Bank  r.  Sand- 
ford,  103  Fed.  98. 

See  43  Cent.  Dig.  tit.  '-Sheriffs  and  Con- 
stables," §§  8,  25,  36,  112. 

61.  Moore  r.  (oaves,  3  X.  H.  408. 

62.  Eligibility  to  office  of:  Constable  see 
supra,  III,  J>,  2.  Deputy  see  supra,  III,  C,  4. 
Shevill'  soc  supra,  11,  A,  3. 

63.  Cconjui. —  Knight  IMorrison,  79  Ga. 
55,  3  8.  J^.  (iSi),  11  Am.  St.  Rep.  405. 

Kentucky. —  Chambers  v.  Thomas,  1  Litt. 
268,  holding  that  a  deputy  sheriff  cannot 
l(>gally  execute  a  fieri  facias  which  is  issued 
in  his  own  nanu^  and  for  his  own  benefit. 

.llai))c. —  Dane  r.  Gilmore,  51  Mo.  544. 

MassachusrI  Is. —  ^lerrill  r.  Berkshire.  11 
Pick.  269;  Gage  r.  Gniffam,  11  Mass.  181. 

A'c/r  York. —  (\irp<Miter  r.  Stilwell.  11  X.  V. 
61;  Mills  r.  Young.  23  Wend.  314. 

Pennsulrania. —  Smith  r.  Xioola.  6  Pa.  Dist. 
595,  19  Pa.  Co.  Ct.  440. 
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though  he  is  not  directiy  affected  by  the  act  to  be  perfoimed;  and  prejudice  on 
the  part  of  the  sheriff  against  a  person  accused  of  crime  may  disquahfy  him  for 
the  duty  of  summoning  jurors  for  his  trial. ®^  The  disquahfication  of  the  sheriff 
in  a  particular  case  is  not  personal  but  extends  to  the  entire  force  of  his  office, 
and  hence  a  deputy  cannot  do  an  act  as  to  which  the  sheriff  is  disquahfied.^^  So 
also  the  sheriff  cannot  legally  serve  or  execute  process  upon  his  deputy/^  nor  is 
it  proper  for  one  deputy  to  serve  process  in  a  cause  to  which  another  deputy  of 
the  same  sheriff  is  a  party. 

8.  Inability  to  Act  in  Particular  Cases.  The  physical  illness  of  a  sheriff  will 
not  excuse  a  failure  to  perform  the  duties  of  his  ofhce,  for  he  should  provide  dep- 
uties to  act  in  such  an  emergency;  nor  can  a  constable  who  retains  process 
intrusted  to  him  avoid  liability  for  a  failure  to  perform  his  duties  in  respect  thereto 
on  the  ground  of  disability  resulting  from  illness,  although  it  has  been  held  that 
he  may  in  such  case  relieve  himself  of  liabilit}^  by  putting  the  business  into  the 
hands  of  another  constable  who  is  qualified  to  act.'^ 

B.  Particular  Powers  and  Duties  —  i.  conservation  of  the  Peace  and 
Arrest  of  Offenders.  The  duties  of  a  sheriff  are  in  a  large  measure  the  same  as 
are  imposed  upon  police  officers, and  he  necessarily  exercises  police  powers 


Texas. —  See  Ellis  r.  Blanks,  (Civ.  App. 
1904)  25  S.  W.  309. 

Vermont. —  Rutland  Bank  v.  Parsons,  21 
Vt.  199. 

Virginia. —  Carter  v.  Harris,  4  Eand.  199. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  113;  and  Attachment,  4  Cyc.  577 
text  and  notes  65,  66;  Executions,  17  Cyc. 
1078,  1079  text  and  note  IS;  Process,  32 
Cyc.  452  text  and  note  79,  454  text  and 
note  3. 

A  deputy  sheriff  who  is  the  guardian  of 
plaintiff  in  replevin  cannot  properly  execute 
the  writ.  Kneas  r.  Fitler,  2  Serg.  &  R.  (Pa.) 
263,  holding,  however,  that  the  evidence  was 
insufficient  to  show  that  the  deputy  acted  in 
his  official  capacity. 

Inhabitancy  of  town  as  constituting  in- 
terest.—  A  deputy  sheriff,  who  is  an  inhab- 
itant of  a  town  through  which  a  highway  is 
laid  out  by  the  county  commissioners,  is  in- 
competent, by  reason  of  interest,  to  summon 
or  preside  at  the  trial  before  a  jury  granted 
on  the  application  of  a  party  aggrieved  by 
the  doings  of  the  commissioners  in  locating 
the  way  or  assessing  damages.  Merrill  v. 
Berkshire,  11  Pick.  (Mass.)  269. 

An  offer  to  pay  a  sheriff  an  extra  fee  in 
case  of  collection  does  not  give  the  sheriff 
such  an  interest  in  an  execution  as  will  dis- 
qualify him  from  acting.  Ellis  v.  Blanks, 
(Tex.  Civ.  App.  1894)  25  S.  W.  309. 

Agreements  as  to  compensation  generally 
see  supra,  IV,  A,  4,  b. 

64.  State  v.  Jeter,  60  Ga.  489,  holding  that 
where  the  sheriff  is  one  of  defendants  in  an 
execution,  he  cannot  levy  the  execution  on  the 
property  of  his  cosurety  and  co-defendant, 

65.  See  State  v.  Barber,  13  Ida.  65,  88  Pac. 
418;  State  v.  Leabo,  89  Mo.  247,  1  S.  W. 
288. 

The  court  is  not  bound  to  take  the  affidavit 
of  a  party  as  conclusive  proof  of  prejudice 
alleged  against  the  sheriff.  State  v.  Leabo,  89 
Mo.  247,  1  S.  W.  2'88. 

66.  State  V.  Barber,  13  Ida.  65,  88  Pac.  418. 

67.  Dane  v.  Gilmore,  51  Me.  544,  holding 
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that  this  is  true  even  though  such  process  is 
directed  to  the  sheriff. 

The  fact  that  the  sheriff  attached  property 
before  the  owner  was  appointed  a  deputy 
does  not  authorize  him  to  serve  the  execu- 
tion after  such  appointment.  Dane  v.  Gil- 
more,  51  Me.  544. 

The  sheriff  is  not  estopped  from  showing, 
in  a  suit  against  him  for  not  serving  an  exe- 
cution against  his  deputy,  which  he  had  taken 
for  service,  that  he  had  no  power  to  serve  the 
precept.    Dane  r.  Gilmore,  51  Me.  544. 

68.  Gage  v.  Graffam,  11  Mass.  181. 

Such  service  is  not  void  but  merely  subject 
to  be  set  aside,  and  if  defendant  appears 
and  answers  without  objection  the  irregular- 
ity is  cured.    Gage  v.  Graffam,  11  Mass.  181. 

'69.  Freudenstein  v.  McNeir,  81  111.  208 
[approved  but  distinguished  in  Evans  v. 
Thurston,  53  Iowa  122,  4  N.  W.  895]. 

Duty  to  provide  sufficient  number  of  depu- 
ties see  supra,  II,  C,  1,  b. 

70.  Freudenstein  v.  McNeir,  81  111.  208; 
Campbell  v.  Luttrell,  13  Mo.  27. 

71.  Evans  v.  Thurston,  53  Iowa  122,  4 
iST.  W.  895,  holding  that  a  constable  who  is 
unable,  by  reason  of  sickness,  to  take  charge 
of  and  sell  property  on  which  he  has  levied, 
may  relieve  himself  of  liability  by  turning 
over  the  property  and  execution  to  another 
constable  of  his  township.  See  also  Freuden- 
stein V.  McNeir,  81  111.  208.  But  compare 
Calhoun  County  Ct.  V.  Buck,  27  111.  440; 
Downs  V.  McGlynn,  2  Hilt.  (N.  Y.)  14  (hold- 
ing that  a  constable  has  no  power  to  substi- 
tute another  officer  in  the  performance  of 
duties  intrusted  to  him,  and,  where  another 
undertakes  these  duties,  the  first  becomes  re- 
sponsible for  his  default  or  neglect)  ;  Dows  v. 
McGlynn,  6  Abb.  Pr.  (N.  Y.)  241. 

72.  Power  of  sheriff  to  take  bail:  In  civil 
cases  see  Bail,  5  Cyc.  14.  In  criminal  cases 
see  Bail,  5  Cyc.  83. 

73.  Pearce\-.  Stephens,  18  K  Y.  App.  Div. 
101,  45  N.  Y.  Suppl.  422  [aprmed  in  153 
N.  Y.  673,  48  N.  E.  1106]. 

74.  Pearce  v.  Stephens,  18  N.  Y.  App.  Div. 
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and  must  enforce  the  laws  enacted  for  the  protection  of  the  lives,  persons,  prop- 
erty, health,  and  morals  of  the  people. '^^  So  it  is  his  duty  to  act  as  a  conservator 
of  the  peace  within  his  county,'®  and  to  prevent  breaches  of  the  peace;  and 
he  is  bound  to  suppress  an  affray  or  unlawful  assembly,'^  and  to  arrest  a  breaker 
of  the  peace  if  the  offensa  happen  within  his  view.^^  It  is  also  his  right  and  duty 
to  arrest  all  persons,  with  their  abetters,  who  oppose  the  execution  of  process.®^ 
A  constable  also  is  a  peace  officer  throughout  the  county,'^^  and  as  such  he  has 
authority  and  it  is  his  duty  to  arrest  offenders  against  the  law.^* 

2.  Custody  and  Control  of  Convicts.^^  At  common  law  the  sheriff  is  jailer 
cx  officio  and  has  the  right  to  the  custody  and  control  of  the  county  prisons  and 
of  the  prisoners  confined  therein;  ^®  but  where  the  state  constitution  has  expressly 
made  the  powers  and  duties  of  sheriffs  dependent  upon  legislative  action,  it  has 
been  said  that  the  sheriff  has  no  exclusively  inherent  or  constitutional  right  to 
the  custody,  care,  and  keeping  of  county  convicts  or  to  the  emoluments  to  be 
derived  therefrom.^'  It  is  no  part  of  the  duty  of  the  sheriff  to  see  that  county 
convict  contractors  execute  the  bonds  required  by  statute  before  entering  upon 
the  discharge  of  their  duties. 

3.  Protection  of  Property.  A  sheriff  or  deputy  cannot,  as  such,  engage  to 
guard  the  property  of  a  private  individual  or  corporation  not  in  the  custody  of 
the  law ;  and  the  fact  that  one  is  a  deputy  sheriff  does  not  entitle  him  to  any 
more  rights  or  privileges  in  and  about  private  property  than  any  other  person 
except  while  in  the  performance  of  some  official  duty.^^ 

4.  Destruction  of  Dogs  Running  at  Large.  A  statute  directing  sheriffs  and 
constables  to  kill  unlicensed  dogs  which  they  find  going  at  large  does  not  authorize 
an  officer  to  enter  into  private  premises  in  order  to  kill  a  dog,^^  or  to  obtain 


101,  45  N.  Y.  Suppl.  422  [affirmed  in  153 
^nT.  Y.  673,  48  N.  E.  1106]. 

75.  Scougale  v.  Sweet,  124  Mich.  311,  82 
N.  W.  1061. 

76.  Allor  V.  Wayne  County,  43  Mich.  76,  4 
N.  W.  492  ;  Coyles  t\  Hurtin,  10  Johns.  (N.  Y.) 
85;  Com.  v.  Vandyke,  57  Pa.  St.  34. 

Territorial  extent  of  authority  generally 
see  supra  lit.  A,  2. 

Only  such  force  as  is  necessary  may  be  used 
by  the  sherill'  and  those  aiding  him  in  pre- 
serving the  peace.  State  v.  Coit,  8  Ohio 
S.      C.  PI.  Dec.  62,  35  Cine.  L.  Bui.  82. 

77.  Scouirale  v.  Sweet.  124  Mich.  311,  82 
N.  W.  1061. 

78.  Pearce  v.  Stephens,  18  N.  Y.  App.  Div. 
101.  45  N.  Y.  Suppl.  422  [affirmed  in  153 
N.  Y.  673,  48  N.  E.  1106]. 

79.  Scougale  v.  Sweet,  124  Mich.  311,  82 
N.  W.  1061,  holding  that  it  was  the  duty  of 
the  sheriff  to  suppress  games  of  baseball  upon 
Sunday. 

80.  Scougale  v.  Sweet,  124  Mich.  311,  82 
N.  W.  106^;  Pearce  v.  Stephens,  18  N.  Y. 
App.  Div.  101,  45  N.  Y.  Suppl.  422  [affirmed 
in  153  N.  Y.  673,  48  K  E.  1106]. 

81.  Coyles  v.  Hurtin,  10  Johns.  (N.  Y.) 
85. 

82.  Winkler  r.  State,  32  Ark.  539;  Allor 
r.  NVayne  County,  43  Mich.  76,  4  N.  W.  492; 
Keg.  V.  Lautz,  19  Nova  Scotia  1. 

A  statute  establishing  a  police  force  does 
not  deprive  constables  of  their  coninion-law 
l)()wers  as  peace  officers.  Alloi-  r.  Wayne 
County.  43  Mich.  76.  4  N.  W.  402;  I'oarce  r. 
Stephens,  IS  N.  Y.  App.  Div.  101,  45  N.  Y. 
Suppl.  422  [affirmed  in  153  N.  Y.  673,  48 


N.  E,  1106];  Schiellein  i\  Kings  County,  43 
Barb.  (N.  Y.)  490;  South  v.  Maryland,  18 
How.  (U.  S.)  396,  15  L.  ed.  433. 

83.  Winkler  v.  State,  32  Ark.  539. 
Territorial  extent  of  authority  generally 

see  supra,  III,  A,  2. 

84.  Winkler  v.  State,  32  Ark.  539;  Petit 
V.  Colmery,  4  Pennew.  (Del.)  266,  55  Atl. 
344;  Allor  v:  Wayne  County,  43  Mich.  76, 
4  N.  W.  492;  Wieters  v.  Mav,  71  S.  C.  9, 
50  S.  E.  547. 

85.  Convicts  generally  see  Convicts,  9  Cvc. 
869. 

86.  See  Prisons,  32  Cvc.  320  note  48. 

87.  Lang  v.  Walker,  46  Fla.  248,  35  So. 
78. 

88.  State  v.  Busham,  77  Miss.  688,  27  So. 
996. 

89.  St.  Louis,  etc.,  R.  Co.  v.  Hackett,  58 
Ark.  381,  24  So.  881,  41  Am.  St.  Rep.  105: 
Texas,  etc.,  R.  Co.  v.  Parsons,  (Tex.  Civ.  App. 
1908)  109  S.  W.  240  [affirmed  in  (lOOSi 
113  S.  W.  914],  where  it  is  said  that  the 
right  to  eject  trespassers  from  private  prem- 
ises or  to  guard  private  property  from  mo- 
lestation and  private  eniployees  from  inter- 
ference are  private  rights,  and  the  authority 
for  their  exercise  by  another  than  the  owner 
or  em])loyer,  is  derived  alone  from  the  owner 
or  em])loyer,  and  no  officer  has  such  right 
ex  officio. 

90.  Texas,  etc.,  R.  Co.  r.  Parsons,  (Tex. 
Civ.  App.  1908)  100  S.  W.  240  [affirmed  in 
(lOOS)   113  S.  W.  914]. 

91.  Korr  r.  Seaver,  11  Allen  (Mass.)  151: 
Bishop  r.  Fahay.  15  Gray  (Mass.)  61.  See 
also  Coz/ens  v.  Nason,  109  Mass.  275. 

[Ill,  B,  4] 


1534    [35  Cyc]       SHERIFFS  AND  CONSTABLES 


possession  of  and  carry  away  the  body  of  a  dog  which  he  has  killed  in  the 
exercise  of  his  official  duty.^^ 

5.  Attendance  at  Court. It  is  one  of  the  usual  duties  of  the  sheriff  to  attend 
in  person  or  by  deputy  at  the  sessions  of  court  held  in  his  county;  but  he  has 
no  power  to  originate  motions  or  present  questions,  in  the  names  of  the  parties 
to  a  suit,  for  the  action  of  the  court. 

6.  Service,  Execution,  and  Return  of  Process  ^®  —  a.  In  General.  It  is  the 
duty  of  a  sheriff  or  constable  to  serve  or  execute  all  process  delivered  to  him  for 
that  purpose, which  appears  on  its  face  to  have  issued  from  competent  author- 
ity,^^ and  with  legal  regularity,    and  the  service  or  execution  of  which  is  within 


92.  McAuliffe  f.  Gash,  17  R.  I.  355,  22 
Atl.  276. 

93.  Courts  generally  see  Courts,  11  Cyc. 
633. 

94.  In  re  Lawsoii,  3  Ark.  363;  Eliodes  Vi. 
Moseley,  6  Fla.  12;  La  Salle  County  i\  Milli- 
gan,  143  111.  321,  32  N.  E.  106,  holding  that 
a  sheriff  in  whose  county  there  is  a  probate 
court  is  obliged  to  attend  it  without  request 
of  the  judge. 

When  attendance  necessary. — A  statute 
providing  that  a  sheriff  shall  attend  on  the 
several  courts  of  record  in  his  county,  and 
receive  a  sum  per  day  therefor,  does  not 
require  him  to  be  continually  present  in  court 
whenever  it  is  in  session,  but  merely  requires 
him  to  attend  at  such  times  as  his  presence  is 
required  or  is  necessar3^  Robson  z.  Dickinson 
County,  8  Kan.  App.  374,  55  Pac.  520. 

95.  Rhodes  z.  Moseley,  6  Fla.  12. 

96.  See,  generally,  Process,  32  Cyc.  412. 

97.  Alabama. —  Patton  v.  Hamner,  28  Ala. 
618. 

Arkansas. —  Lawson  v.  State,  10  Ark.  28,  50 
Am.  Dec.  238. 

California. —  Chapman  v.  Thornburgh,  17 
Cal.  87,  76  Am.  Dec.  571. 

Connecticut. —  Tucker  v.  Bradley,  15  Conn. 
46;  Watson  v.  Watson,  9  Conn.  140,  23  Am. 
Dec.  324. 

Delaicare. —  Rust  r.  Pritchett,  5  Ilarr.  260. 
Florida. —  Johnson  v.  Price,  47  Fla.  265,  36 
So.  1031. 

Georgia. — ■  Puckett  v.  State  Banking  Co., 
130  Ga.  586,  61  S.  E.  465  ;  Smedley  v.  Williams, 
112  Ga.  114,  37  S.  E.  Ill  (holding  that  it 
is  not  the  duty  of  a  sheriff  to  serve  official 
papers  until  the  same  are  placed  in  his 
hands  for  that  purpose)  ;  Rogers  v.  Silas,  42 
Ga.  541;  Wallace  v.  Holly,  13  Ga.  389,  58 
Am,  Dec.  518. 

Idaho.— Roth  v.  Duvall,  1  Ida.  149. 

Illinois.— Fike  V.  Colvin,  67  111.  227;  Har- 
grave  v.  Penrod,  1  111.  401,  12  Am.  Dec.  201; 
Swan  V.  Gilbert,  67  111.  App.  236  laffirmed  in 
175  111.  204,  51  N.  W.  604,  67  Am.  St.  Rep. 
208]. 

Indiana.— TerreW  v.  State,  66  Ind.  570; 
State  V.  Melogue,  9  Ind.  196. 

Kentucky.— Com.  v.  Gill,  14  B.  Mon.  20; 
Thompson  v.  Morris,  2  B.  Mon.  35 ;  Hardin 
V.  Grover,  2  S.  W.  64,  8  Ky.  L.  Rep.  260. 

Minnesota. —  Johnson  v.  Randall,  74  Minn. 
44,  76  N.  W.  791. 

Missouri. —  State  f.  Finn,  87  Mo.  310; 
State  V.  Leland,  82  Mo.  260. 

I\'ew  York. —  Hoffman  v.  Conner,  76  N.  Y. 
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121 ;  Clearwater  v.  Brill,  4  Hun  728  [affirmed 
in  63  N.  Y.  627];  Watson  v.  Brennan,  39 
N.  Y.  Super.  Ct.  81  [reversed  on  other  grounds 
in  66  N.  Y.  621]  ;  Parmelee  V.  Hitchcock,  12 
W^end.  96. 

North  Carolina. —  McGloughan  v.  Mitchell, 
126  N.  C.  681,  36  S.  E.  164. 

Ohio.— King  V.  Nichols,  16  Ohio  St.  80. 

Pennsylvania. —  Com.  v.  Vandyke,  57  Pa. 
St.  34. 

South  Carolina. —  Rogers  v.  Marlboro 
County,  32  S.  C.  555,  11  S.  E.  383. 

Tennessee. —  Mason  r.  Vance,  1  Sneed  178, 
60  Am.  Dec.  144. 

Vermont. —  Dix  v.  Batchelder,  55  Vt.  562; 
Hill  V.  Pratt,  29  Vt.  119.  See  also  Flinn  v. 
St.  John,  51  Vt.  334,  holding  that  where  an 
authorized  person,  not  an  officer,  receives  a 
writ  with  directions  to  secure  the  debt,  and 
attempts  to  serve  it,  it  is  his  duty,  without 
being  specifically  instructed  to  do  so,  to  at- 
tach property,  if  openly  visible. 

Wisconsin. —  Knox  v.  Webster,  18  Wis.  406,, 
86  Am.  Dec.  779;  State  r.  Giles,  10  Wis. 
101. 

England. —  Gawler  V.  Chaplin,  2  Exch.  503,, 
18  L.  J.  Exch.  42. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  119  et  seq. 

98.  Connecticut. — Watson  v.  Watson,  9 
Conn.  140.  23  Am.  Dec.  324. 

Florida. —  Johnson  v.  Price,  47  Fla.  265,  36 
So.  1031. 

Minnesota. — -Johnson  v.  Randall,  74  Minn. 
44,  76  N.  W.  791. 

New  York.—  Clearwater  v.  Brill,  4  Han  728 
[reversed  on  other  grounds  in  63  N.  Y.  627]. 

Ohio. —  King  v.  Nichols,  16  Ohio  St.  80. 

Tennessee. —  Mason  v.  Vance,  1  Sneed  178, 
60  Am.  Dec.  144. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  119  et  seq. 

99.  Connecticut. — Watson  v.  Watson,  9 
Conn.  140,  23  Am.  Dec.  324. 

Idaho.— Roth.  v.  Duvall,  1  Ida.  149. 

Minnesota. —  Johnson  v.  Randall,  74  Minn. 
44,  76  N.  W.  791. 

New  York.—  Clearwater  v.  Brill,  4  Hun  728 
{reversed  on  other  grounds  in  63  N.  Y.  627] ; 
Parmelee  v.  Hitchcock^  12  Wend.  96. 

Tennessee. —  Mason  v.  Vance,  1  Sneed  178, 
60  Am.  Dec.  144. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  119  seq. 

A  variance  between  the  amount  of  the 
judgment  and  that  specified  in  the  execution 
does  not  relieve  the  sheriff  of  his  duty  to 
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the  lawful  powers  of  his  office/  This  duty  is  not  affected  by  any  private  knowl- 
edge which  he  may  have  concerning  the  existence  of  the  cause  of  action  to  which 
the  process  relates,^  or  the  validity  of  the  proceedings  in  which  the  process  was 
issued;  ^  nor  can  a  sheriff  refuse  to  serve  a  process  regularly  issued  to  him,  because 
in  his  opinion  it  is  irregular.* 

b.  Extent  of  Authority.  In  so  far  as  relates  to  the  execution  of  process  the 
power  possessed  by  the  sheriff  is  conferred  by  the  statutes,^  and  no  power  exists 
in  him  except  such  as  is  expressly  so  conferred  or  may  be  fairly  implied  from  the 
provisions  thereof.®  In  connection  with  the  execution  and  return  of  civil  process 
a  constable  has  the  same  powers  and  duties  as  the  sheriff. 

e.  Authority  as  Affected  by  Direction  of  Process.  A  constable  cannot  execute 
process  addressed  to  the  sheriff/  although  the  sheriff  delivers  it  to  him/  unless 
he  is  appointed  a  deputy  sheriff  for  the  purpose. Neither  can  the  sheriff  serve 
process  addressed  to  a  constable  unless  the  statute  so  provides. But  where 
process  directed  to  ^'any  constable  or  other  lawful  officer  of  the  county"  comes 
into  the  hands  of  the  sheriff  he  must  execute  it.^^ 

d.  Time  For  Execution.  A  sheriff  should  execute  a  writ  without  delay  and 
within  a  reasonable  time  after  he  receives  it.^*  So  where  a  sheriff  has  knowledge 
or  reasonable  ground  to  believe  that  there  will  be  danger  of  loss  to  the  creditor 
through  delay  in  the  execution  of  a  writ,  it  is  his  duty  to  execute  it  immediately/^ 
but  otherwise  execution  of  the  writ  within  the  time  allowed  by  law  is  sufficient.^® 

e.  Marking  Day  of  Receipt  on  Process.  Under  a  statute  making  it  the  duty 
of  the  sheriff  to  mark  on  each  process  the  day  on  which  he  received  it,  a  sheriff  is 
bound  to  mark  the  true  date  on  a  writ  placed  in  his  hands  for  execution. 

f.  Order  of  Execution.  Where  two  or  more  writs  against  the  same  defendant 
are  placed  in  the  hands  of  the  sheriff,  it  is  his  duty  to  execute  them  in  the  order 
in  which  he  received  them.^^ 


execute  the  writ.  Parmelee  v.  Hitchcock,  12 
Wend.  (N.  Y.)  96. 

Officer  not  bound  to  serve  or  execute  invalid 
process. —  Cornell  %.  Barnes,  7  Hill  (N.  Y.) 
35. 

1.  Dix  f.  Batchelder,  55  Vt.  562. 
Process  from  supreme  court  —  Under  Fla. 

Rev.  St.  (1892)  §  1241,  each  sheriff  is  re- 
quired in  person  or  by  deputy  to  execute  all 
process  of  the  supreme  court  to  be  executed 
in  his  county.  Johnson  v.  Price,  47  Fla.  265, 
36  So.  1031. 

2.  Watson  r.  Watson,  9  Conn.  140,  23  Am. 
Dec.  324. 

3.  Clearwater  f.  Brill,  4  Hun  (N".  Y.)  728 
[reversed  on  other  grounds  in  63  N.  Y.  627] ; 
People  V.  Warren,  5  Hill  (N.  Y.)  440. 

4.  Roth  V.  Duvall,  1  Ida.  149;  Rogers  v. 
Marlboro  County,  32  S.  C.  555,  11  S.  E.  383. 

5.  McArthur  V.  Boynton,  19  Colo.  App. 
234,  74  Pac.  540;  Johnson  v.  Smith,  42  Me. 
414,  66  Am.  Dec.  285. 

6.  McArthur  v.  Boynton,  19  Colo.  App. 
?34,  74  Pac.  540;  Benson  v.  Smith,  42  Me. 
414,  66  Am.  Dee.  285. 

7.  Cundiff  v.  Teague,  46  Tex.  475;  Medlin 
V.  Seideman,  39  Tex.  Civ.  App.  553,  88  S.  W. 
250;  Texas  Land,  etc.,  Co.  v.  Masterson,  11 
Tex.  Civ.  App.  483,  33  S.  W.  376. 

8.  Winkler  v.  State,  32  Ark.  539;  Mc- 
Gloughan  v.  Mitchell,  126  N.  C.  681,  36  S.  E. 
164. 

In  Pennsylvania  a  constable  cannot  be  com- 
pelled to  serve  a  subpoena  issued  from  the 
office  of  the  prothonotary  or  by  the  clerk  of 


the  court  of  quarter  sessions  for  the  attend- 
ance of  witnesses  at  court.  Kottcamp  d. 
York  County,  28  Pa.-  Super.  Ct.  96. 

9.  Winkler  v.  State,  32  Ark.  539,  warrant 
of  arrest, 

10.  Winkler  r.  State,  32  Ark.  539. 

11.  McGloughan  v.  Mitchell.  126  N.  C.  681, 
36  S.  E.  164. 

12.  See  Foster  v.  Wilev,  27  Mich.  244,  15 
Am.  Rep.  185. 

13.  McGloughan  v.  Mitchell,  126  N.  C. 
081,  36  S.  E.  164. 

14.  Lawson  v.  State,  10  Ark.  28,  58  Am. 
Dec.  238;  Chapman  v.  Thornburgh,  17  Cal. 
87,  76  Am.  Dec.  571;  Cake  r.  Cannon,  2 
Houst.  (Del.)  427;  State  r.  Leland,  82  Mo. 
260. 

Where  a  sheriff  receives  no  intimation  that 
prompt  attention  in  levying  a  writ  is  im^ 
portant  and  advisable,  he  is  only  bound  to 
exercise  ordinary  diligence  in  tlie  premises. 
Tucker  i\  Bradlev,  15  Conn.  46;  Cake  v.  Can- 
non, 2  Houst.  (Del.)  427. 

15.  Tucker  r.  Bradley,  15  Conn.  46. 

16.  Tucker  r.  Bradley,  15  Conn.  46. 

17.  Hathaway  r.  Freeman,  29  N.  C.  100, 
where  the  court  said  that  marking  (in  the 
writ  a  date  other  than  that  on  whicli  it  was 
actually  received  was  no  more  a  compliance 
witli  the  statute  than  marking  no  date  at  all. 

18.  Rust  r.  Pritchett.  5  Ilarr.  (Dol.)  260; 
Albrecht  r.  Long,  25  Minn.  163;  State  r. 
Harrington,  28  \AIo.  App.  287;  Ohlson  r. 
Pierce,  55  Wis.  205,  12  N.  W.  429:  Knox  v. 
Webster,  18  Wis.  406,  86  Am.  Dec.  779. 
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g.  Directions  as  to  Mode  of  Executing  Process  or  Writ  —  (i)  Directions  of 
Party  or  Attorney The  party  at  whose  instance  certain  process  or  writs, 
such  as  attachment  or  executions,  have  issued,  or  his  attorney,  has  the  right  to 
give  the  sheriff  directions  as  to  how  they  shall  be  executed,  which  directions, 
when  not  in  conflict  with  the  law,  the  sheriff  is  bound  to  follow;  and  the  officer 
is  not  bound,  in  such  case,  to  execute  the  process  or  writ  in  any  other  manner 
than  according  to  the  directions  given  him.^^  But  it  is  not  the  duty  of  the  sheriff 
upon  an  execution  against  one  party,  to  levy  upon  the  property  of  another,  or 


The  fact  that  the  junior  execution  creditor 
has  been  more  successful  than  the  sheriff  in 
discovering  property  of  the  debtor  subject 
to  sale  on  execution  does  not  prevent  the  ap- 
plication of  the  rule.  Knox  v.  Webster,  18 
Wis.  406,  86  Am.  Dec.  779. 

19.  Implied  promise  of  indemnity  arising 
from  directions  as  to  mode  of  executing  proc- 
ess or  writ  see  infra,  VI,  I. 

20.  Alahama. —  Patton  v.  Hammer,  28  Ala. 
018. 

Arkansas. — Zickham  v.  Kosminsky,  74  Ark. 
413.  86  S.  W.  292.  But  compare  Lawson  v. 
State,  10  Ark.  28,  50  Am.  Dec.  238,  holding 
that  plaintiff  in  execution  has  no  power  to 
select  the  property  to  be  Itvied  on. 

Connecticut. —  Tucker  v.  Bradlev,  15  Conn. 
46. 

Delaware. —  State  v.  Gemmill,  1  Houst.  9. 

Illinois. —  Morgan  r.  People,  59  111.  58; 
Swan  r.  Gilbert,  67  111.  App.  236  [aprmed 
in  175  ni.  204,  51  N.  E.  604,  67  Am.  St.  Rep. 
208]. 

Maine. —  Kimball  v.  Davis,  19  Me.  310. 

Massachusetts. — Peirce  v.  Partridge,  3  Mete. 
44;  Coggeshall  v.  Varnum,  19  Pick.  422. 

iV<?6ras/vCf.— Burton  r.  Cave,  26  Nebr.  18C. 
41  N.  W.  1099. 

ISfe'io  Hampshire. —  Smith  v.  Judking,  60 
N.  H.  127;  Ranlett  v.  Blodgett,  17  N.  11. 
298,  43  Am.  Dec.  603;  Ball  v.  Badger,  6 
N.  H.  405. 

New  York.—  Smith  v.  Erwin,  77  N.  Y.  466 ; 
Root  V.  Wagner,  30  N.  Y.  9,  86  Am.  Dec. 
348. 

Pennsylvania. —  Lvnch  v.  Com.,  16  Serg.  & 
R.  368,  16  Am.  Dec'  582. 

Texas. —  Daugherty  r.  Moon,  59  Tex.  397. 

Washington. —  Murray  v.  Meade,  5  Wash. 
693,  32  Pac.  780. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  119  et  seq.  And  see  also  Attach- 
ment, 4  Cyc.  580  text  and  note  96;  Execu- 
tions, 11  Cyc.  1076  text  and  note  8,  1077 
text  and  note  10,  1079  text  and  note  21. 

Control  of  attorney  over  execution  gen- 
erally see  Attokney  and  Client,  4  Cyc.  942, 
943  text  and  notes  56-64. 

Verbal  directions  as  to  the  articles  or 
species  of  property  to  be  attached  are  binding 
on  the  officer  where  an  attachment  has  been 
issued  with  general  written  directions  to  the 
officer  to  attach  goods  sufficient  to  satisfy  it. 
Kimball  v.  Davis,  19  Me.  310.  See  also  Rice 
V.  Wilkins,  21  Me.  558.  Compare  Betts  v. 
Norris,  15  Me.  468. 

Instructions  by  telegram. — ^Where  plaintiff 
in  execution  sends  a  telegram  to  the  sheriff 
for  the  purpose  of  giving  directions  to  be 
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acted  on  in  regard  to  the  sale,  the  message 
which  is  delivered  at  the  end  of  the  line  must 
be  considered  the  original  message,  and  is 
obligatory  on  the  sheriff.  Morgan  r.  People, 
59  111.  58. 

Direction  as  to  settlement. — ^\\^here  plain- 
tiff directed  a  sheriff  to  settle  an  execution 
with  defendant  by  taking  certain  property  at 
the  appraisal  of  certain  persons,  if  he  could 
not  do  better,  and  saying  to  him,  "  I  submit 
all  to  your  judgment  and  management,  and 
v/ill  abide  by  what  you  do,  only  do  not  let 
them  deceive  you,"  and  the  persons  named  as 
appraisers  refused  to  act,  a  settlement  by  tak- 
ing such  property  at  an  appraisal  made  by 
others  was  valid.  Smith  v.  Hunt,  1  How.  Pr. 
(N.  Y.)  241. 

Assignment  of  judgment. — A  sheriff,  to 
whom  an  execution  has  been  issued  after  no- 
tice of  an  assignment  of  the  judgment,  may 
not  take  his  instructions  from  plaintiff's  at- 
torney, but  must  obey  his  execution,  and  con- 
form to  the  rules  of  law  in  regard  thereto, 
except  as  otherwise  instructed  by  the  assignee. 
Robinson  v.  Brennan3  90  N.  Y.  208. 

Compliance  held  suiS&cient. — ^Where  an  at- 
torney, who  had  received  merely  general  or- 
ders to  secure  a  demand,  delivered  the  writ  to 
an  officer  with  written  orders  thereon  to 
attach  sufficient  property,  and  at  the  same 
time  gave  verbal  directions  to  the  officer  to 
attach  certain  particular  property,  and  to 
take  therefor  the  receipt  of  a  person  named, 
the  officer  could  not  be  held  for  non-compli- 
ance with  the  directions,  because  in  the  re- 
ceipt given  by  the  person  named  he  required 
such  person  to  deliver  the  property  attached 
"  on  demand  after  judgment."  Rice  v. 
Wilkins,  21  Me.  558. 

Where  the  execution  plaintiff  and  his  at- 
torney give  contrary  directions  those  of 
plaintiff  must  be  followed.  Murray  v.  Meade, 
5  Wash.  693,  32  Pac.  780. 

The  sheriff  is  not  bound  to  obey  directions 
of  a  person  other  than  the  owner  of  the 
judgment,  although  such  person  claims  an 
interest  therein.  Daugherty  v.  Moon,  59  Tex. 
397. 

21.  Ball  r.  Badger,  6  K  H.  405. 

Assent  to  limitations  imposed  by  sheriff. — 

Where  an  execution  is  offered  to  a  sheriff, 
with  directions,  and  he  declines  to  receive  it, 
except  under  certain  limitations  as  to  time 
or  manner  of  collection,  and  the  creditor  de- 
livers the  execution  to  him  under  such  cir- 
cumstances, the  duty  of  the  officer  does  not 
extend  beyond  the  limitations  he  has  pre- 
scribed for  himself.  Ball  v.  Badger,  6  N.  I!. 
405. 
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to  apply  firm  property  to  the  satisfaction  of  an  execution  against  one  of  the  part- 
ners, although  plaintiff  may  direct  him  so  to  do.^^ 

(ii)  Duty  in  Absence  of  Directions.  Where  an  officer  receives  a  writ 
without  any  special  directions  he  is  bound  to  execute  it  according  to  its  precept 
if  he  can  find  property  by  reasonable  diligence. 

(ill)  Application  to  Court  For  Directions.  The  court  will  not  direct 
the  sheriff  in  what  manner  he  shall  execute  process/*  nor  will  it  advise  the  sheriff 
by  ordering  him  to  do  particular  acts  as  being  essential  and  proper  to  the  rightful 
performance  of  his  duty,^^  but  the  sheriff  must  act  upon  his  own  responsibihty.^^ 

h.  Diligence  Required.  The  sheriff  or  constable  must  in  good  faith  make  a 
reasonable  effort  and  use  reasonable  diligence  to  execute  the  process  placed  in 
his  hands;  2'  but  he  is  not  required  to  use  all  possible  efforts  to  execute  process 
in  any  particular  case,^^  as  he  might  thereby  lose  the  opportunity  of  executing 
other  process  in  his  hands. 


22.  Swan  v.  Gilbert,  67  111.  App.  236 
[affirmed  in  175  111.  204,  51  N.  E.  604,  67 
Am.  St.  Rep.  208]. 

It  is  not  the  duty  of  a  sheriff  to  examine 
the  files  of  a  cause  in  which  an  execution  is- 
sues, to  ascertain  whether  such  execution, 
which  is  against  one  of  the  partners  of  a 
firm,  is  for  a  firm  or  an  individual  indebted- 
ness. Swan  V.  Gilbert,  67  111.  App.  236 
[affirmed  in  175  111.  204,  51  N.  E.  604,  67 
Am.  St.  Rep.  208]. 

23.  Hill  V.  Pratt,  29  Vt.  119. 

24.  Bowie  v.  Brahe,  4  Duer  (N.  Y.)  676, 
2  Abb.  Pr.  161. 

25.  Bowie  v.  Brahe,  4  Duer  (N.  Y.)  676, 
2  Abb.  Pr,  161. 

26.  Bowie  v.  Brahe,  4  Duer  (N.  Y.)  676, 
2  Abb.  Pr.  161. 

27.  Alabama. —  Whitsett  V.  Slater,  23  Ala. 
626. 

Connecticut. — Tucker  v.  Bradley,  15  Conn.  46. 

Delaware. —  State  v.  Porter,  1  Harr.  126 ; 
Cake  V.  Cannon,  2  Houst.  427 ;  State  v.  Gem- 
mill,  1  Houst.  9. 

Illinois.— Bunla^  v.  Berry,  5  111.  327,  39 
Am.  Dec.  413;  Hargrave  v.  Penrod,  1  111.  401, 
12  Am.  Dec.  201;  Gilbert  v.  Gallup,  76  111. 
App.  526. 

Iowa. —  Crosby  v.  Hungerford,  59  Iowa  712, 
12  N.  W.  582. 

Kentucky.—  Com.  v.  Gill,  14  B.  Mon.  20. 

Maine. —  Strout  v.  Pennell,  74  Me.  260; 
Kidder  v.  Parlin,  7  Me.  80. 

Michigan. —  Springett  v.  Colerick,  67  Mich. 
362,  34  N.  W.  683. 

Minnesota. —  Guiterman  v.  Sharvey,  46 
Minn.  183,  48  N.  W.  780,  24  Am.  St.  Rep. 
218. 

Missouri. —  State  v.  Finn,  87  Mo.  310; 
State  V.  Ownby,  49  Mo.  71 ;  Taylor  v.  Wimer, 
30  Mo.  126 ;  Fisher  v.  Gordon,  8  Mo.  386. 

Nebraska. —  Steele  v.  Crabtree,  40  Nebr. 
420,  58  N.  W.  1022. 

New  York. —  Watson  v.  Brennan,  39  N.  Y. 
Super.  Ct.  81  [reversed  on  other  grounds  in 
66  N.  Y.  621]  ;  Tomlinson  v.  Rowe,  Lalor 
410;  Hinman  v.  Borden,  10  Wend.  367,  25 
Am.  Dec.  568. 

North  Carolina. — Denson  v.  Sledge,  13  N.  C, 
136. 

Tennessee. —  Barnes  v.  Thompson,  2  Swan 
313. 
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Ver7nont.—  mn  v.  Pratt,  29  Vt.  119. 

England. —  In  re  Comyns,  1  Ir.  Eq.  72; 
Hodgson  V.  Lynch,  Ir.  R.  5  C.  L.  353. 

Canada. —  Hutchings  Button,  6  U.  C. 
C.  P.  452;  Finnigan  v.  Jarvis,  8  U.  C.  Q.  B. 
210;  Darling  v.  Corbett,  8  U.  C.  Q.  B. 
72;  O'Connor  v.  Hamilton,  4  U.  C.  Q.  B. 
243. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  119  ct  seq. 

A  sheriff  having  process  to  execute  must 
go  to  defendant's  house  to  see  whether  he 
is  absent  or  not.  Hinman  v.  Bordeji,  10 
Wend.  (N.  Y.)  367,  25  Am.  Dec.  568. 

What  constitutes  reasonable  diligence  de- 
pends on  circumstances  of  each  case. —  State 
V.  Porter,  1  Harr.  (Del.)  126;  Guiterman  v. 
Sharvey,  46  Minn.  183,  48  N.  W.  780,  24  Am. 
■St.  Rep.  218. 

28  CaZt/omia.— Whitney  v.  Butterfield,  13 
Cal.  338,  73  Am.  Dec.  584. 

Connecticut. —  Tucker  v.  Bradley,  15  Conn. 
46. 

Indiana. —  State  v.  Blanch,  70  Ind.  204. 

loioa. — ^  Crosby  v.  Hungerford,  59  Iowa  712, 
12  N.  W.  582. 

Kentucky. —  Com.  v.  Gill,  14  B.  Mon.  20. 

Louisiana. —  See  Bloomfield  v.  Jones,  2  La 
Ann.  936, 

Maine. —  Strout  v.  Pennell,  74  Me.  260. 

Minnesota. —  Guiterman  v.  Sharvey,  46 
Minn.  183,  48  K  W.  780,  24  Am.  St.  Rep. 
218. 

Missouri. —  State  v.  Finn,  87  Mo.  310. 

New  York. —  Cross  v.  Williams,  63  How. 
Pr.  191:  Hinman  v.  Borden,  10  Wend.  367, 
25  Am.  Dec.  568. 

Tennessee. —  Barnes  v.  Thompson,  2  Swan 
313;  Trigg  V.  McDonald,  2  Ilumphr.  386. 

England. —  Hodgson  u.  Lynch.  Ir.  R.  5 
C.  L.  353. 

Canada. —  Darling  v.  Corbett,  8  U.  C.  Q.  B. 
72. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  IW  ct  scq. 

He  is  required  merely  to  act  in  each  case 
honestly  and  diligently,  with  due  regard  to 
his  duties  to  all  litigants  and  to  tho  public. 
Com.  V.  Gill,  14  B.  Mon.  (Kv.)  20  [approved 
in  State  r.  Finn,  87  Mo.  310]. 

29.  Com.  V.  Gill,  14  B.  Mon.  (Ky.)  17 
[approved  in  State  r.  Finn.  87  Mo.  310]. 
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i.  Use  of  Force.  The  rule  is  well  established  that  a  sheriff  or  constable  may 
not  break  into  or  forcibly  enter  a  dwelling-house  for  the  purpose  of  seizing  goods 
under  attachment,^^  execution,^^  or  other  process;  but  where  an  officer  has 
peaceably  entered  a  dwelling-house  and  seized  goods,  he  may  if  necessary  break 
open  the  outer  door  in  order  to  carry  the  goods  away.^^ 

j.  Levy  of  Attachment.^*  In  levying  an  attachment,  a  sheriff  is  not  bound 
to  levy  on  property  whereof  the  title  is  not  in  doubt,  in  preference  to  property  as 
to  the  title  to  which  there  is  some  doubt. 

k.  Levy  of  Execution  "®  —  (i)  In  General.  In  levying  an  execution  it  is 
the  duty  of  the  sheriff  to  seize  so  much  of  defendant's  goods  as  will  be  reasonably 
sufficient,  if  sold,  to  satisfy  the  debt  and  costs. And  when  the  right  of  exemption 
is  one  which  may  be  waived  or  claimed  at  will,^^  it  is  the  duty  of  the  officer  to 
proceed  until  some  claim  for  exemption  is  lawfully  interposed. 

(ii)  Property  to  Be  Levied  on.  In  execution  proceedings  it  is  not  the 
business  of  the  sheriff  to  judge,  as  between  parties,  who  is  the  legal  owner  of  land, 
but  it  is  proper  for  him  to  levy  on  land  as  the  property  of  him  who  appears  to  be 
owner,  according  to  the  land  records  of  the  county.*^  The  statutes  sometimes 
allow  defendant  in  execution  to  designate  the  property  on  which  the  levy  shall 
be  made;*^  but  where  defendant  is  absent,  and  cannot  be  notified  thereof,  it  is 
the  duty  of  the  sheriff  to  levy  on  all  property  not  specifically  exempt,*^  or  so 
much  thereof  as  is  reasonably  necessary  to  satisfy  the  execution,*^  and  permit 
defendant  to  make  his  selection  afterward.'** 

(ill)  Release  of  Levy.^^  Under  a  statute  declaring  the  effect  of  perfecting  an 
appeal  and  giving  a  stay  bond  to  be  to  release  from  levy  property  levied  on  under 
execution  issued  on  the  judgment,*®  it  has  been  held  to  be  the  duty  of  the  sheriff  to 
release  all  property  levied  on  immediately  on  notice  of  the  perfection  of  an  appeal 
and  the  filing  of  the  stay  bond,  without  regard  to  the  sufficiency  of  the  sureties.*^ 

(iv)  Recording  Levy  on  Real  Estate.  It  is  sometimes  made  the  duty 
of  an  officer  who  levies  on  real  estate  to  cause  such  levy  to  be  recorded  in  the 
office  of  the  register  of  deeds  of  the  county  in  which  the  land  lies.  " 


30.  See  Attachment,  5  Cyc.  581. 

31.  See  Executions,  17  Cyc.  1080. 

32.  Hillman  v.  Edwards,  28  Tex.  Civ.  App. 
308,  66  S.  W.  788,  holding  that  an  officer, 
having  in  his  hands  an  order  for  the  sale  of 
specific  property,  issued  in  an  action  to  fore- 
close a  lien  thereon,  is  not  entitled  to  effect 
a  forcible  entry  into  the  dwelling  of  defend- 
ant for  the  purpose  of  seizing  the  property. 

An  officer  cannot  climb  through  an  open 
window,  in  order  to  execute  civil  process,  of 
defendant's  dwelling,  if  that  is  an  unusual 
place  of  entry.  Hinman  v.  Edwards,  28  Tex. 
Civ.  App.  308,  66  S.  W.  788. 

Forcible  reentry  after  peaceable  entry. — An 
officer  who,  in  executing  civil  process,  has 
once  effected  a  lawful  entry  into  a  dwelling- 
house,  and  thereby  acquired  a  right  to  use 
all  necessary  force  in  making  a  levy,  but  who 
voluntarily  leaves  without  doing  so,  is  not 
entitled  to  reenter  the  house  by  force.  Hin- 
man V.  Edwards,  28  Tex.  Civ.  App.  308,  66 
S.  W.  788. 

33.  Pugh  V.  Griffith,  7  A.  &  E.  827,  7 
L.  J.  Q.  B.  169,  3  N.  &  P.  187,  34  E.  C.  L. 
431. 

34.  See,  generally,  Attachment,  4  Cyc. 
368. 

35.  Robinson  v.  Chapline,  9  Iowa  91. 
Liability  for  levy  on  property  not  belong- 
ing to  defendant  see  infra,  V,  E,  14. 
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36.  See,  generally,  Executions,  17  Cyc. 
878. 

37.  Governor  v.  Powell,  9  Ala.  83;  Law- 
son  V.  State,  10  Ark.  28,  50  Am.  Dec.  238; 
Gawler  v.  Chaplin,  2  Exch.  503,  18  L.  J. 
Exch.  42. 

38.  See  Exemptions,  18  Cyc.  1449. 

39.  Terrell  v.  State,  66  Ind.  570;  State 
V:  Melogiie,  9  Ind.  196.  See  also  Tullis  v. 
Orthwein,  5  Minn.  377. 

The  sheriff  must  make  an  inventory  and 
appraisement  within  a  reasonable  time  where 
he  levies  on  property  of  a  class  or  species 
which  is  exempt  from  execution  to  a  certain 
amount  or  value.  Tullis  v.  Orthwein,  5  Minn, 
377. 

40.  Hardin  v.  Grover,  2  S.  W.  64,  8  Ky. 
L.  Rep.  260. 

41.  See  Executions,  17  Cyc.  1083. 

42.  People  v.  Palmer,  46  111.  398,  95  Am. 
Dec.  418. 

43.  See  supra,  III,  B,  6,  k,  (i). 

44.  People  v.  Palmer,  46  111.  398,  95  Am. 
Dec.  418. 

45.  Release  upon  refusal  of  indemnity  see 

infra,  VI,  N,  1. 

46.  See  Appeal  and  Ereob,  2  Cyc.  885; 
Executions,  17  Cyc.  1135. 

47.  Sam  Yuen  v.  McMann,  99  Cal.  497,  34 
Pac.  80. 

48.  Thompson  v.  Goding,  63  Me.  425  (hold- 


SHERIFFS  AND  CONSTABLES      [35  Cyc]  1539 


1.  Arrest  Under  Body  Execution.*^  Under  a  statute  providing  that  constables 
shall  serve  all  lawful  process  issued  and  legally  directed  to  them  a  constable  is 
authorized  to  arrest  a  debtor  under  an  execution  against  his  body.^^  A  sheriff 
is  not  bound  to  arrest  defendant  on  a  capias  ad  satisfaciendum,  lodged  with  him 
for  fixing  his  bail,  even  if  he  can  arrest  him  as  well  as  not.^^ 

m.  Preparation  of  Fortheoming  Bond.  Where  property  is  taken  by  a  sheriff 
under  an  execution,  and  defendant  desires  to  retain  the  possession  of  it  and  offers 
security  for  its  forthcoming  at  the  day  of  the  sale,^^  it  is  the  duty  of  the  sheriff 
to  prepare  the  bond.^^ 

n.  Protection  of  Execution  Debtor  in  Exemption  Rights.^*  Under  some  stat- 
utes it  is  the  duty  of  a  sheriff  or  constable  having  an  execution  in  his  hands  to 
apprise  the  execution  debtor  of  his  exemption  rights  and  protect  him  therein.^^ 

0.  Execution  of  Writ  of  Assistance.  A  sheriff  is  bound  to  execute  a  properly 
issued  writ  of  assistance  as  soon  as  practicable  after  it  is  received,^^  and  cannot 
refuse  to  do  so  upon  the  ground  that  the  person  in  possession  has  a  better  title 
than  the  claimant  under  the  writ.^^ 

p.  Return.  Where  the  process  is  of  a  nature  requiring  a  return  it  is  the  duty 
of  the  sheriff  to  return  the  same  within  the  time  fixed  by  law.^*^  If  the  sheriff 
refuses  to  return  a  writ  the  court  will  compel  him  to  do  so,^^  and  if  he  makes  an 
evasive  return  he  may  be  required  to  perfect  the  same  according  to  the  facts  of 
the  case.®^  A  retiring  constable  who  delivers  to  his  successor  unexpired  execu- 
tions is  not  required  to  return  the  same.^^  A  sheriff  may  be  permitted  to  amend 
his  return  according  to  the  truth  of  the  case,  provided  rights  acquired  under  it 
are  not  thereby  prejudiced.®* 

7.  Custody  and  Care  of  Property.  It  is  the  duty  of  the  sheriff  to  keep  in*his 
custody  and  care  for  property  of  which  he  has  taken  possession  under  any  process 


ing  that  this  should  be  done  within  three 
months  after  the  levy)  ;  Cheshire  v.  Briggs, 
2  Mete.  (Mass.)  486  [followed  in  Goodnow  v. 
Willard,  5  Mete.  (Mass.)  517]. 

Where  the  statute  does  not  in  terms  im- 
pose upon  the  officer  the  duty  of  having  the 
record  made,  but  provides  merely  that  it  shall 
be  made,  it  is  not  the  official  duty  of  the 
officer  to  cause  the  levy  to  be  recorded, 
Cheshire  v.  Briggs,  2  Mete.  (Mass.)  486  [fol- 
lowed in  Goodnow  v.  Willard,  5  Mete.  (Mass.) 
517] ;  Tobey  v.  Leonard,  15  Mass.  200. 

49.  See,  generally,  Executions,  17  Cyc. 
1512. 

50.  Dalton-Ingersoll  Co.  V.  Hubbard,  174 
Mass.  307,  54  N.  E.  862. 

51.  Van  Winkle  v.  Ailing,  17  N.  J.  L. 
446. 

52.  Right  of  defendant  to  retain  possession 
on  executing  forthcoming  and  delivery  bond 

see  Executions,  17  Cyc.  1124. 

53.  Price  v.  Honaker,  5  T.  B.  Mon.  (Ky.) 
562,  so  holding  upon  the  ground  that  the 
sheriff  has  the  execution  in  his  possession,  to 
which  the  bond  should  be  made  in  some  de- 
gree to  conform,  is  allowed  a  fee  for  taking 
the  bond,  is  bound  to  take  a  valid  bond,  and 
must  fix  the  day  of  sale. 

54.  Exemption  generally  see  Exemptions, 
18  Cyc.  1369. 

55.  State  v.  Barnett,  96  Mo.  133,  8  S.  W. 
767,  holding  that  therefore  a  constable  was 
not  liable  for  failing  to  pay  over  to  an  exe- 
cution creditor  an  amount  which  was  exempt 
under  the  statute. 

56.  See,  generally,  Assistance,  Writ  of, 
4  Cyc.  289. 


57.  Chapman  v.  Thornburgh,  17  Cal.  87, 
76  Am.  Dec.  571;  State  v.  Giles,  10  Wis.  101. 

58.  See  supra.  III,.  B,  6,  d. 

59.  State  v.  Giles,  10  Wis.  1001.  And  see 
supra,  111,  B,  6,  a. 

60.  Moody  v.  Mahurin,  4  N.  H.  296;  Jen- 
kins V.  McGill/  4  How.  Pr.  (N.  Y.)  205; 
Clingman  v.  Barrett,  6  Humphr.  (Tenn.)  20. 
See  Attachment,  4  C^c.  606;  Executions, 
17  Cyc.  1365. 

Where  the  sheriff  returns  process  by  mail, 
he  must  pay  the  postage.  It  is  not  the  duty 
of  the  clerk  to  take  from  the  post-office  un- 
paid letters.  Jenkins  v.  McGill,  4  How.  Pr. 
(N.  Y.)  205. 

An  agreement  by  the  execution  creditor 
with  the  officer  to  postpone  the  sale  after  a 
levy  of  an  execution  issued  by  a  justice  of 
the  peace  does  not  absolve  the  officer  from  his 
dutv  to  return  the  execution.  Clingman  v. 
Barrett,  6  Humphr.   (Tenn.)  20. 

When  return  of  levy  unnecessary. — Where 
a  sheriff  levied  an  execution  on  property 
claimed  to  belong  to  defendant  but  in  the 
adverse  possession  of  a  stranger,  he  was  not 
bound  to  make  a  return  of  such  lew.  Com. 
V.  Abell,  6  J.  J.  .Marsh.  (Ky.)  476. 

61.  Bowie  f.  Brahe,  4  Duer  (N.  Y.)  676 
2  Abb.  Pr.  161. 

62.  Davis  v.  Weyburn.  1  How.  Pr.  (N.  Y.) 
153,  hoUling  that  this  may  be  done,  although 
the  statutory  time  for  bringing  an  action  for 
a  false  return  has  elapsed  sinoo  the  date  of 
the  return. 

63.  Northern  v.  State,  1  Ind.  113,  Smith 
71. 

64.  Clarke  r.  Cary,  11  Ala.  OS. 
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or  writ/^'  until  it  can  be  disposed  of  in  some  lawful  manner,  as  b}^  a  sale  to  satisfy 
the  debt  or  by  a  return  thereof  to  the  owner,  ®^  unless  it  is  necessary  to  sell  the 
property  before  such  time  on  account  of  its  perishable  nature. 

8.  Sales  and  Conveyances.  It  is  one  of  the  duties  of  the  sheriff  to  conduct 
the  sale  of  property  seized  by  him  under  execution  within  a  reasonable  time,®^ 
and  to  collect  the  purchase-money;^^  and  the  fact  that  if  he  made  the  sale  some 
superior  lien  might  claim  the  money  is  not  a  sufficient  reason  for  a  failure  to  per- 
form his  duty  in  this  respect. '^^  It  is  also  quite  usual  for  him  to  be  designated  as 
the  officer  to  make  a  sale  which  has  been  ordered  by  the  court. '^^  The  sheriff  to 
execute  conveyances  of  real  estate  sold  by  him,'^  and  where  he  sells  personal 
property  must  deliver  the  same  to  the  purchaser. 


65.  California. — Wood  v.  Lowden^  117  Cal. 
232,  49  Pac.  132,  holding  that  the  safe-keep- 
ing by  the  sheriff  of  property  taken  on  at- 
tachment is  part  of  the  execution  of  the  writ. 

'Nemda. —  Newman  v.  Kane,  9  Nev.  234. 
'New  York. —  McKay  v.  Harrower,  27  Barb. 
463. 

Oklahoma.  —  See  Hennessey  First  Nat. 
Bank  v.  Hesser,  14  Okla.  115,  77  Pac.  36. 

Vermont. —  Briggs  v.  Taylor,  35  Vt.  57. 

England. — Ackland  v.  Paynter,  8  Price  95. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  124. 

The  sheriff  cannot  consider  the  element  of 
expense  in  the  keeping  or  preservation  of 
the  property,  but  must  keep  it  ready,  subject 
to  the  judgment.  Newman  v.  Kane,  9  Nev. 
234. 

Threshing  grain. —  If  it  be  necessary  for  the 
preservation  of  grain  in  the  straw  which  has 
been  attached  that  it  be  threshed,  it  is  the 
duty  of  the  attaching  officer  to  thresh  it. 
Briggs  V.  Taylor,  35  Vt.  57. 

Repairs. — Where  a  canal  company  permit- 
ted the  locks  and  gates  of  the  canal  to  get 
into  such  bad  condition  as  to  threaten  the 
community  with  a  crevasse,  and  the  property, 
in  that  condition,  passed  into  the  custody  of 
a  sheriff'  under  writs  of  attachment,  the  legal 
duty  was  not  thrown  on  him,  even  had  he 
legal  authority  so  to  do,  to  close  primarily, 
at  his  own  expense,  the  mouth  of  the  canal, 
by  a  dam  or  levee,  for  the  reason  that  it 
might  be  deemed  necessary  that  this  should 
be  done  for  the  protection  of  the  property 
in  his  charge.  Wheelwright  v.  St.  Louis,  etc., 
Transp.  Co.,  48  La.  Ann.  606,  19  So.  591. 

The  property  cannot  be  hired  out  by  the 
sheriff",  unless  by  the  consent  of  parties. 
Bowman  v.  McKleroy,  14  La.  Ann.  587,  so 
holding  as  to  slaves. 

66.  McKay  v.  Harrower,  27  Barb.  (N.  Y.) 
463. 

Delivery  of  attached  property  to  trustee 
in  insolvency  see  Boseli  v.  Doran,  62  Conn. 
311,  25  Atl.  242. 

67.  Newman  v.  Kane,  9  Nev.  234';  McKay 
V.  Harrower,  27  Barb.  (N.  Y.)  463. 

68.  Puckett  V.  State  Banking  Co.,  130  Ga. 
586,  61  S.  E.  465;  Ball  v.  Pratt,  36  Barb. 
(N.  Y.)  402;  Buckley  v.  Hampton,  23  N.  C. 
318.     See  Executions,  17  Cyc.  1233. 

Amount  to  be  sold. —  It  is  the  duty  of  the 
sheriff's  officer  to  stop  the  sale  as  soon  as 
sufficient  money  is  raised  (Cook  v.  Palmer, 
6  B.  &;  C.  739,  9  D.  &  R.  723,  5  L.  J.  K.  B. 
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O.  S.  234,  13  E.  C.  L.  331),  and  he  is  not 
justified,  after  he  has  sold  as  much  as  will 
apparently  satisfy  the  writ,  in  selling  more, 
on  the  speculation  that  the  actual  delivery 
of  the  goods  sold  may  be  prevented  by  loss 
or  accident  (Aldred  v.  Constable,  6  Q.  B.  370, 
8  Jur.  950,  51  E.  C.  L.  370). 

A  constable  is  not  bound  to  sell  under  a 
fieri  facias,  unless  special  reasons  or  plain- 
tiff's orders  require  such  despatch.  Lord  V. 
Townsend,  5  Harr.    (Del.)  457. 

Failure  to  indemnify  sheriff  as  ground  for 
refusal  to  sell  see  infra,  VI,  N,  1. 

69.  Campbell  v.  Cobb,  2  Sneed  (Tenn.) 
18. 

If  he  cannot  sell  for  a  full  price  within  a 
reasonable  time  he  must  sell  for  what  he  can 
get.    Campbell  v.  Cobb,  2  Sneed  (Tenn.)  18. 

70.  Anderson  v.  Frazier,  112  Ga.  66,  37 
S.  E.  93. 

Collection  and  disposition  of  money  gen- 
erally see  infra,  III,  B,  9. 

Rights  against  purchaser  on  failure  to  col- 
lect.— Where  a  sheriff  who  sold  wild  lands 
under  tax  executions  issued  against  the  same, 
and  extended  credit  for  all  of  the  purchase- 
money  in  excess  of  the  amounts  due  for  the 
taxes  and  costs,  was  thereafter  lawfully  com- 
pelled to  pay  into  the  state  treasury  a  sum 
equal  to  the  balance  of  the  purchase-money, 
he  did  not,  because  of  this  fact,  and  of  the 
further  fact  that  he  subsequently  allowed  the 
debt  due  for  such  balance  by  the  purchaser 
of  the  lands  to  become  barred  by  the  statute 
of  limitations,  acquire  any  right,  either  legal 
or  equitable,  to  the  possession  or  ownership 
of  the  property  so  sold,  which  would  enable 
him  to  compel  the  purchaser  to  pay  the 
barred  debt.  Anderson  v.  Frazier,  112  Ga. 
66,  37  S.  E.  93. 

71.  Puckett  V.  State  Banking  Co.,  130  Ga. 
586,  61  S.  E.  465. 

72.  See  Judicial  Sales,  24  Cyc.  11 ;  Mort- 
gages, 27  cyc.  1695. 

73.  Anderson  v.  Frazier,  112  Ga.  66,  37 
S.  E.  93:  Perkerson  u.  Overby,  59  Ga.  414. 
See  Executions,  17  Cyc.  1340;  Judicial 
Sales,  24  Cyc.  50;  Mortgages,  27  Cyc.  1744. 

Sheriff  cannot  give  warranty  deed. —  Ball 
V.  Pratt,  36  Barb.  (N.  Y.)  402. 

74.  See  Spear  v.  Alexander,  2  Phila.  (Pa.) 
89. 

Loss  of  property  by  purchaser  after  deliv- 
ery.— "Where  a  constable  sold  a  piano  under 
execution,  received  the  purchase-money,  and 
left  the  purchaser  in   the  house  with  the 
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9,  Collection  and  Disposition  of  Money.^^  A  sheriff  or  constable  is  bound 
to  make  the  money  if  possible  on  an  execution  placed  in  his  hands/^  and  has 
no  authority  to  accept  anything  but  money,  or  bank-notes  circulating  as  such, 
in  satisfaction  of  a  judgment,"  unless  the  creditor  has  instructed  him  otherwise. '^^ 
When  the  money  is  collected  he  is  bound  to  pay  it  over  to  the  person  entitled 
thereto, or  his  attorney, or  under  some  statutes,  usually  applying  to  constables 
only,  into  the  court. He  may,  if  he  sees  fit,  pay  over  such  money  before  the 
return -day  of  the  writ,^^  but  he  is  not  bound  to  do  so.*^  Indeed  it  is  held  that 
a  sheriff  or  constable  may  lawfully  hold  money  collected  by  him  on  an  execution 
until  a  demand  upon  him  therefor  is  made  by  one  entitled  to  receive  it;  but  a 
demand  upon  the  officer  turns  the  claim  into  an  ordinary  debt  and  renders  it  his 
duty  to  seek  out  the  creditor  and  make  payment  within  a  reasonable  time.''^  The 
statutes  sometimes  authorize  the  sheriff  to  collect  debts  and  credits  of  defendant 
which  have  been  attached;  and  under  such  a  statute,  on  the  dismissal  of  an 
attachment,  the  sheriff  is  bound  to  pay  to  the  successful  defendant  moneys  col- 
lected under  the  attachment  from  such  defendant's  debtor. So  also  when  an 
execution  on  which  money  has  been  made  is  superseded,  it  is  the  duty  of  the  sheriff 
to  refund  the  money  to  defendant,  if  it  is  in  his  hands  at  the  time.^^  A  sheriff, 
in  receiving  money  paid  to  redeem  property  sold  on  foreclosure  of  a  mortgage, 
acts  only  in  his  official  capacity  and  is  in  no  sense  the  agent  of  the  purchaser  at 
the  foreclosure  sale.^^  Where  the  statute  makes  it  the  duty  of  the  sheriff  to 
collect  forthwith  the  jury  fee  from  the  person  in  whose  favor  a  verdict  is  rendered, 


property,  and  went  away,  and  the  purchaser 
obtained  a  car  to  remove  the  property,  but 
was  enticed  out  of  the  house  and  the  door 
locked  on  him,  the  constable,  having  deliv- 
ered the  property  to  the  purchaser,  was  not 
liable  to  him  in  an  action  of  trover.  Spear 
v.  xllexander,  2  Phila.  (Pa.)  89,  where  the 
court  said,  however,  that  if  the  purchaser 
had  requested  the  officer  to  remain  while  he 
went  for  assistance,  it  M'ould  have  been  the 
officer's  duty  to  do  so. 

75.  Collection  of  purchase-money  on  exe- 
cution sale  see  supra,  III,  B,  8. 

76.  Neely  v.  Woodward,  7  Heisk.  (Tenn.) 
495. 

A  sheriff,  having  in  his  hands  a  writ  for 
service,  has  no  authority  in  his  official  ca- 
pacity to  settle  the  demand  and  receive  the 
money  of  the  debtor.  Waite  v.  Belesdernicr, 
15  Me.  144. 

77.  Draper  v.  State,  1  Head  (Tenn.)  262. 
Receipt  of  confederate  money  not  binding 

on  judgment  creditor. —  Neely  v.  Woodward, 
7  Heisk.   (Tenn.)  495. 

78.  Draper  v.  State,  1  Head  (Tenn.)  262. 

79.  Howe  V.  Thayer,  24  111.  246;  Paige  v. 
Willet,  38  N.  Y.  28. 

Assignment  of  judgment. — ^Where  a  sheriff 
with  an  execution  in  his  hands  receives  no- 
tif^e  of  the  assignment  of  the  judgment,  he 
must  hold  the  money  when  collected  thereon 
for  the  use  of  the  assignee.  Burgess  v.  Cave, 
52  Mo.  43. 

Application  to  oldest  lien. —  Miss.  St.  Feb. 

24,  1844,  requiring  the  officer  to  examine  the 
judgment-roll  and  pay  the  money  raised  by 
execution  on  the  oldest  lien,  applied  only  to 
sales  by  sheriffs  or  coroners,  and  not  to  sales 
by  constables  under  judgments  of  a  justice. 
Hvglitowor  ':.  Taylor,  35  Miss.  389. 

The  pendency  of  a  motion  to  discharge  an 
attachment  of  the  debtor's  property  does 


not  afFect  the  duty  of  the  sherifT.  Paige  v. 
Willet,  88  N.  Y.  28. 

Where  a  sheriff  has  sold  real  estate  on 
execution,  and  the  sale  has  been  confirmed 
by  the  court,  it  is  his  duty  to  immediately 
pay  the  purchase-money  in  his  hands  to  the 
person  entitled  thereto,  and  he  has  no  right 
to  wait  until  a  deed  is  executed  or  demanded 
by  the  purchaser.  Ferguson  v.  Tutt,  8  Kan. 
370. 

80.  Paige  v.  Willet,  38  N.  Y.  28. 

81.  Howe  V.  Thayer,  24  111.  246. 

Sheriff  not  bound  to  pay  into  court  money 
collected  on  execution. —  McBroom  r.  Gover- 
nor, 6  Port.  (Ala.)  32. 

83.  Howe  V.  Thayer,  24  111.  246;  Mclner 
ney  v.  Chicago  Times  Co.,  41  HI.  App.  438. 

83.  Mclnerney  f  .  Chicago  Times  Co.,  41 
111.  App.  438.  Compare  Rogers  r.  Sumner, 
16  Pick.  (Mass.)  387,  where  it  is  said  that 
while  it  may  be  questionable  whether  the 
sheriff  is  bound  to  pay  over  money  before  the 
return-day  without  a  demand,  it  is  his  duty 
to  pay  it  over  upon  a  demand  being  made. 

84.  McBroom  v.  Governor,  6  Port.  (Ala.; 
32. 

He  is  not  bound  to  search  out  plaintiff  and 

tender  him  the  monev  collected.  ]\IcBroom 
V.  Governor,  6  Port!  (Ala.)  32;  Wills  V. 
Sugg,  25  N.  C.  96. 

85.  Wills  V.  Sugg,  25  N.  C.  96. 

86.  Michener  v.  Fransham,  33  Mont.  108, 
81  Pac.  953. 

87.  Michener  v.  Fransham,  33  Mont.  108, 
81  Pac.  953. 

88.  Trueman  f.  Berry,  6  B.  Mon.  (Ky.) 
536. 

89.  TTorton  r.  ]\laffitt,  14  :\linn.  289,  100 
Am.  Dec.  222,  holding  tliat  the  fact  that  the 
person  redeeming  paid  the  sheriff  more  than 
was  necessary  gave  him  no  rights  as  against 
the  purchaser. 
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the  sheriff  is  responsible  for  the  fee,  and  the  court  will  aid  him  in  its  collection.^'' 
A  sheriff  or  constable  has  no  authority  as  such  to  receive  payment  of  a  debt  due 
a  party  to  an  action  until  a  writ  of  execution  is  issued  to  him/^  nor  is  it  any  part 
of  his  official  duty  to  endeavor  to  collect  demands  put  into  his  hands  without 
process;  but  if  he  undertakes  to  do  so  he  acts  merely  as  the  agent  of  the  party. 
Where  a  sheriff  having  several  writs  against  the  same  person  in  favor  of  different 
creditors  takes  an  indemnity  bond  ^*  from  one  of  the  creditors  and  sells  in  conse- 
quence of  that  indemnity,  he  has  no  right  to  apply  to  the  court  for  its  advice  as 
to  the  distribution  or  payment  of  the  money  raised  by  the  same,  especially  where 
he  has  not  paid  the  money  into  court. Where  a  sheriff  has  paid  out  money 
collected  under  process  in  satisfaction  of  a  junior  lien,  he  cannot  recover  the  same 
back  upon  his  being  compelled  to  pay  a  senior  hen  to  which  such  money  should 
have  been  applied.^® 

10.  AcTiHG  AS  Attorney*  The  statutes  sometimes  forbid  the  constable  who 
serves  process  in  an  action  from  appearing  as  attorney  at  the  trial  and  where 
the  constable  has  appeared  for  plaintiff  and  proved  his  cause  of  action,  a  judgment 
in  his  favor  cannot  be  allowed  to  stand,  although  there  was  no  appearance  by 
defendant,  or  any  one  in  his  behalf. 

11.  Preservation  and  Exhibition  of  Papers.  It  is  the  duty  of  the  sheriff  to 
preserve  the  papers  left  with  him  by  a  creditor  redeeming  property  sold  under 


90.  Evans  v.  Eeed,  4  Luz.  Leg.  Eeg.  (Pa.) 
277,  5  Pittsb.  Leg.  J.  N.  S.  79. 

91.  Goings  V.  Mills,  1  Ark.  11. 

92.  Kentucky. — White  v.  Com.,  3  Dana 
461. 

Louisiana. —  Merchants'  Bank  v.  Peters,  2 
Hob.  214,  holding  that  a  sheriff  to  whom  an 
order  for  the  seizure  of  mortgaged  property 
has  be€n  directed  has  no  authority  to  receive 
the  amount  of  any  other  mortgage,  or  any 
other  sum  than  that  which  the  writ  com- 
mands him  to  make. 

Mississippi. —  Crane  v.  Bedwell,  25  Miss. 
507. 

North  Carolhia. — Hutchins  v.  Holcombe,  24 
N.  C.  211. 

Tennessee. —  Fowler  v.  Bledsoe,  8  Humphr. 
509;  Lee  v.  Hardeway,  6  Yerg.  502. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  126. 

Under  a  statute  authorizing  a  constable  to 
act  as  collecting  agent  he  is  bound  to  exer- 
cise such  degree  of  diligence  as  a  prudent 
man  would  ordinarily  exercise  in  the  manage- 
ment of  his  own  business,  but  is  not  bound 
to  such  strict  accountability  as  when  process 
is  delivered  to  him  as  an  ofHcer.  Morgan  v. 
Home,  44  N.  C.  25. 

93.  Harding  v.  Chappell,  51  N.  C.  350; 
Fowler  v.  Bledsoe,  8  Humphr.  (Tenn.)  509; 
Cooney  v.  Wade,  4  Humphr.  (Tenn.)  444,  41  > 
Am.  Dec.  657;  Lee  v.  Hardeway,  6  Yerg. 
(Tenn.)  502. 

94.  Indemnity  to  officer  see  infra,  VI. 

95.  Ramsour  v.  Young,  26  N.  C.  133. 

96.  Krumbhaar  v.  Yewdall,  153  Pa.  St.  476, 
26  Atl.  219,  holding  that  where  a  sheriff  paid 
to  the  judgment  creditor  the  proceeds  due 
him  of  an  execution  sale,  and  it  afterward 
appeared  that  before  the  sale  an  unrecorded 
municipal  lien  existed  against  the  land,  which 
was  discharged  by  the  same  and  should  have 
been  paid  from  the  proceeds,  and  which  the 
sheriff  was  required  to  pay,  the  sheriff  could 

[III,  B,  9] 


not  recover  the  amount  from  the  judgment 
creditor  as  the  payment  to  him  was  volun- 
tary. See  also  Sanger  v.  Mellon,  51  Wis. 
560,  8  N.  W.  487,  holding  that  where  a  sher- 
iff who  had  sold  property  under  process  in 
his  hands  paid  to  a  constable  the  amount  of 
a  valid  execution  in  the  latter's  hands,  against 
the  same  debtor,  and  the  constable  paid  over 
the  money  to  plaintiff  in  his  execution,  and 
the  payment  by  the  sheriff  was  made  with- 
out any  mistake  of  fact,  he  could  not  recover 
back  the  amount  from  the  constable  by  show- 
ing that  in  a  subsequent  suit  to  which  the 
constable  was  not  a  party  he,  the  sheriff,  had 
been  compelled  to  pay  to  the  assignee  in 
bankruptcy  of  the  judgment  debtor  the  sum 
so  paid  to  the  constable. 

97.  Wilkinson  v.  Vorce,  41  Barb.  (N.  Y.) 
370;  Hitchcock  v.  Van  Pelt,  4  E.  D.  Smith 

(N.  Y.)  485;  Knight  v.  Odell,  18  How.  Pr. 

(N.  Y.)  279;  Ford  V.  Smith,  11  Wend.  (N.  Y.) 
73. 

Such  appearances  have  been  condemned  in 
the  absence  of  any  statute  forbidding  them. 
Tallman  v.  Woodworth,  2  Johns.  (N.  Y.)  385. 

A  person  specially  deputized  by  a  justice 
of  the  peace  to  serve  a  summons  issued  by 
such  justice  is  to  be  deemed  a  constable  quoad 
the  action,  and  is  prohibited  from  appearing 
as  attorney  for  plaintiff  on  the  trial.  Knight 
V.  Odell,  18  How.  Pr.  (N.  Y.)  279  [followed 
in  Wilkinson  v.  Vorce,  41  Barb.  (N.  Y.) 
370]. 

Statute  not  applicable  to  courts  in  city  of 
New  York.— Hitchcock  v.  Van  Pelt,  4  E.  D. 
Smith  485. 

A  statute  forbidding  the  constable  to  "ap- 
pear and  advocate  "  was  not  violated  where 
the  constable  who  served  the  summons  ap- 
peared for  plaintiff,  and  presented  his  demand 
to  the  justice,  but  did  not  appear  at  the  trial. 
Phinney  v.  Earle,  9  Johns.  (N.  Y.)  352.  See 
also  Kittle  v.  Baker,  9  Johns.  (N.  Y.)  354. 

98.  Ford  v.  Smith,  11  Wend.  (N.  Y.)  73 
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execution,  and  to  exhibit  them,  on  request,  to  any  third  person  having  an  interest 
in  the  matter. 

12.  Pledging  Credit  of  County.  The  sheriff,  being  a  mere  ministerial  officer, 
has  no  authority  in  the  absence  of  statute,  to  pledge  the  credit  of  the  county  or 
create  a  county  debt.^ 

C.  Effect  of  Change  in  Incumbency  ^  —  l.  Rights,  Powers,  and  Duties 
OF  Retiring  Sheriff  —  a.  In  General.  While  the  general  powers  of  a  sheriff  or 
constable  cease  when  he  goes  out  of  office,^  it  is  a  rule  of  the  common  law,  pre- 
served by  express  statute  in  many  jurisdictions,  that  the  officer  who  commences 
the  execution  of  a  process  or  writ  must  complete  it  even  though  he  goes  out  of 
office  before  he  can  do  so.*  And  it  has  been  laid  down  that  a  sheriff  who  has, 
during  his  term,  begun  an  execution  under  proper  authority  may  be  compelled 
to  proceed  with  the  same.^ 

b.  Completion  of  Levy.  A  sheriff  who  has  commenced  a  levy  on  property 
while  in  office  may  complete  the  same  after  the  termination  of  his  office.® 

c.  Custody  of  Attached  Property.^  A  sheriff  or  constable  who  seizes  property 
under  attachment  should  retain  possession  thereof  until  the  suit  is  determined 
or  the  attachment  is  dissolved,  although  he  goes  out  of  office  before  that  time,^ 


99.  People  v.  Ranson,  4  Den.  (N.  Y.)  145 
[affirmed  in  2  N.  Y.  490],  holding  that  this 
is  the  case,  although  the  statute  does  not  in 
terms  impose  any  such  obligation  on  the 
sheriff. 

Redemption  from  execution  sale  generally 
see  Executions^  17  Cyc.  1324. 

1.  Hutcherson  V.  Robinson,  82  Ga.  783,  9 
S.  E.  722  (holding  that  the  sheriff  had  no 
authority  to  make  a  contract  for  a  convey- 
ance used  in  execution  of  a  warrant,  and  bind 
the  county  for  payment)  ;  Crawford  County 
v.  Spenney,  21  111.  288  (holding  that  the  sher- 
iff had  no  power  to  offer  a  reward  for  appre- 
hension of  a  criminal  who  had  escaped  from 
his  custody  and  make  the  county  liable  there- 
for) ;  True  v.  Crow  Wing  County,  83  Minn. 
293,  86  N.  W.  102  (holding  that  the  sheriff 
had  no  authority  to  employ  counsel  to  con- 
duct litigation  in  behalf  of  his  county,  and 
that  in  the  case  at  bar  such  employment  had 
not  been  ratified  by  the  board  of  county  com- 
missioners) ;  Elliott  V.  Franklin  County 
Com'rs,  9  Ohio  Dec.  (Reprint)  644,  16  Cine. 
L,  Bui.  69  (holding  that  the  sheriff  could  not 
render  the  county  liable  on  a  contract  for  of- 
ficial advertisements  which  he  had  no  author- 
ity under  the  statute  to  make). 

2.  Powers  of  deputy  after  termination  of 
incumbency  of  sheriff  see  supra,  III,  A,  3,  b. 

3.  Fletcher  v.  Morrell,  78  Mich.  176,  44 
N.  W.  133. 

4.  Arkansas. —  Cotton  v.  Atkinson,  53  Ark 
98,  13  S.  W.  415. 

California.- —  Sagely  v.  Livermore,  45  CaL 
613. 

Colorado. —  People  v.  Kendall,  14  Colo.  App 
175,  59  Pac.  409. 

Kentucky. —  Winslow  v.  Austin,  5  J.  J. 
Marsh.  408;  Trimble  v.  Breckcnridge,  4  Bibb 
479;  Allen  v.  Trimble,  4  Bibb  21,  7  Ain.  Dec. 
726. 

Louisiana. —  Sauvinet  v.  Maxwell,  26  La. 
Ann.  280. 

Maine.— Morton  v.  Wliito,  16  Mo.  53. 
Maryland. — 'Purl  r.  Duvall,  5  Ilarr.  &  J. 
69,  9  Am.  Dec.  490. 


Massachusetts. —  O'Brien  v.  Annis,  120 
Mass.  143;  Capen  v.  Dotv,  13  Allen  262; 
Welsh  V.  Joy,  13  Pick.  477."^ 

Michigan. —  Fletcher  v.  Morrell,  78  Mich. 
176,  44  N.  W.  183. 

Minnesota. — ■  Butler  v.  White,  25  Minn. 
432. 

l^eiD  Jersey. — Ayers  v.  Casey,  72  N.  -J.  L. 
223,  61  Atl.  452;  State  v.  Hamilton,  16 
N.  J.  L.  153. 

New  York.— 'Wood  v.  Colvin,  5  Hill  228; 
Ferguson  v.  Lee,  9  Wend.  258. 

Rhode  Island. —  Doliver  v.  Collingwood,  15 
R.  1.  510,  8  Atl.  711. 

Tennessee. —  Fondrin  v.  Planters'  Bank,  7 
Humphr.  447;  Todd  v.  Jackson,  3  Humphr. 
398. 

United  States. —  Kent  v.  Roberts,  14 
Fed.  Cas.  No.  7,715,  2  Story  591. 

England.— C]erk  v.  Withers,  1  Salk.  322, 
91  Eng.  Reprint  286. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  109,  110. 

Rule  not  applicable  to  deputy  sheriff. — 
Ferguson  v.  Lee,  9  Wend.  (N.  Y.)  258. 

5.  Bondurant  v.  Buford,  1  Ala.  359,  35 
Am.  Dec.  33.  See  also  State  u.  Hamilton,  16 
N.  J.  L.  153. 

6.  Clark  v.  Pratt,  55  Me.  546;  O'Brien  r. 
Annis,  120  Mass.  143;  Blair  v.  Conipton,  33 
Mich.  414.  But  compare  Rutherford  r,  Craw- 
ford, 53  Ga.  138,  holding  that  it  is  not  com- 
petent for  a  deputy  slieriff,  after  his  term  has 
expired,  or  while  he  is  the  deputy  of  a  suc- 
ceeding sheriff,  to  perfect  the  entry  of  a  levy 
on  a  described  lot  of  land  by  signing  the  same. 

7.  See,  generally,  Attaciiiment,  4  Cyc.  653. 

8.  California. — 'Sagely  r.  Livermore,  45 
Cal.  613. 

Maine.— Tnkcy  r.  Smith.  18  Me.  125.  36 
Am.  Dec.  704;  ]\iorton  r.  White,  16  Me.  53. 

Massachvsctls. —  Lawrence  r.  Rice,  12  Meto. 
527. 

Michigan. —  Fletcher  r.  INIorrell,  78  Mich. 
176,  44  N.  W.  133. 

New  York. —  McKav  c  narrower,  27  Barb* 
463. 
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unless  the  statute  provides  for  the  dehvery  of  such  property  to  his  successor;  ^ 
but  he  cannot,  after  going  out  of  office,  retain  such  property  for  the  purpose  of 
sale  under  final  pro  cess. 

d.  Sale  of  Property.^^  A  sheriff  may  sell  property  after  the  expiration  of  his 
term  where  before  such  time  he  had  seized  the  same  under  execution/^  or  com- 
menced the  execution  of  an  order  for  the  sale  thereof.^^  But  where,  pending 
the  arrest  of  a  levy  by  an  affidavit  of  illegality,  and  after  the  sheriff  has  taken 
the  statutory  bond,  his  term  of  office  expires,  he  is  in  no  default  for  returning  the 
papers  to  the  clerk's  office  without  selling  the  property.^* 

e.  Collection  of  Purehase-Money  or  Enforcement  of  Liability  on  Bid.  A  sheriff 
who  has  sold  property  at  judicial  or  execution  sale  may,  after  going  out  of  office, 
sue  the  successful  bidder  for  the  purchase-money,^^  or  for  the  difference  between 
his  bid  and  the  price  at  which  the  property  was  resold  on  his  default  in  payment/^ 
But,  on  the  other  hand,  it  has  been  held  that,  after  a  sheriff  has  resigned,  he  has 
no  right  to  keep  or  collect  bonds  given  to  him  for  the  price  of  the  property  sold.^^ 

f.  Paying  Over  Money.    It  is  proper  for  a  sheriff,  on  going  out  of  office,  to 


Texas.— ^Q,\i  v.  Taylor,  68  Tex.  660,  5 
S.  W.  855. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  109,  110. 

Action  for  conversion. — Where  a  deputy 
sheriff  has  made  a  valid  attachment  of  prop- 
erty, his  subsequent  resignation  of  his  office 
does  not  deprive  him  of  the  right  to  bring  an 
action  for  conversion  of  the  property  at- 
tached. Polley  V.  Lenox  Iron  Works,  4  Allen 
(Mass.)  329. 

9.  See  infra,  III,  C,  1,  j. 

10.  Fletcher  v.  Morrell,  78  Mich.  176,  181, 
44  N.  W.  133,  where  it  is  said:  "  It  is  the 
duty  of  an  ex-sheriff,  who  has  property  in  his 
custody  by  virtue  of  having  attached  it,  after 
an  execution  has  been  issued  in  the  suit,  to 
expose  such  property  to  the  sheriff,  when  re- 
quested by  him,  in  order  that  such  goods  may 
be  taken  in  execution  and  sold  to  satisfy  the 
same,"  But  compare  McKay  v.  Harrower,  27 
Barb.  (N.  Y.)  463. 

11.  See,  generally.  Executions,  17  Cyc. 
1233;  Judicial  Sales,  24  Cyc.  1. 

12.  Alabama. —  Ryan  v.  Couch,  66  Ala. 
244;  J^avitt  v.  Smith,  7  Ala.  175. 

Kentucky. —  Rogers  v.  Darnaby,  4  B.  Mon. 
238 ;  Ferguson  v.  Williams,  3  B.  Mon.  302,  39 
Am.  Dec.  406. 

Massachusetts. —  Welsh  v.  Joy,  13  Pick. 
477. 

New  York. —  Alderman  v.  Share,  7  Wend. 
220. 

North  Carolina. —  McLin  v.  Hardie,  25 
N.  C.  407. 

Rhode  Island. —  Doliver  v.  Collingwood,  15 
R.  I.  510,  8  Atl.  711. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  109;  and  Executions,  17  Cyc. 
1233,  text  and  note  78. 

The  sheriff  acquires  a  special  property  in 
goods  levied  on  which  enables  him  to  make 
the  sale  after  his  term  has  expired.  Doliver 
V.  Collingwood,  15  R.  I.  510,  8  Atl.  711. 

If  property  be  taken  from  the  possession 
of  the  sheriff  by  writ  of  replevin,  and  there 
is  a  judgment  de  retorno  habendo,  it  is  his 
duty  to  obtain  the  possession,  sell  the  prop- 
erty, and  discharge  the  execution,  althougii 
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his  term  of  office  has  expired.  Rogers  v. 
Darnaby,  4  B.  Mon.  (Kv.)  238;  Ferguson  v. 
Williams,  3  B.  Mon.  (Ky.)  302,  39  Am.  Dec. 
466. 

Resale  after  redemption.— Where  land  sold 
on  execution  and  bid  in  by  a  third  person  for 
less  than  the  amount  of  the  judgment  was 
subsequently  redeemed  by  the  debtor,  a  resale 
for  the  balance  due  was  regularly  made  by 
the  sheriff  who  had  made  the  first  sale,  ai- 
though  he  had  gone  out  of  office  before  the 
debtor  redeemed.  Wood  V.  Colvin,  5  Hill 
(N.  Y.)  228. 

Delivery  of  process  as  unexecuted. — Where 
a  sheriff  levied  an  execution  on  certain  lands 
by  indorsement  of  the  levy  on  the  execution, 
and  afterward  resigned  his  office,  turning 
over  the  process  to  the  coroner  of  the  county 
as  unexecuted,  he  had  no  power  to  subse- 
quently sell  the  lands  under  the  levy.  St. 
Louis  Merchants'  Bank  v.  Harrison,  39  Mo. 
433,  93  Am.  Dec.  285. 

13.  Holmes  v.  Crooks,  56  Nebr.  466,  76 
N.  W.  1073;  National  Black  River  Bank  v. 
Wall,  3  Nebr.  (Unoff.)  316,  91  N.  W.  525; 
Ayers  v.  Casey,  72  N.  J.  L.  223,  61  Atl.  452; 
Union  Dime  Sav.  Inst.  V.  Anderson,  83  N.  Y. 
174  [affirming  19  Hun  310]  ;  Cord  v.  Hirsch, 
17  Wis.  403. 

14.  Tucker  v.  Keen,  60  Ga.  410. 

15.  Trustees,  etc.,  Ins.  Corp.  v.  Bowling,  2 
Kan.  App.  770,  44  Pac.  42.  See  also  Under- 
wood V.  Jacobs,  3  McCord  (S.  C.)  447.  But 
compare  Bradley  v.  Frellsen,  10  La.  Ann.  310, 
holding  that  the  administrator  of  a  deceased 
sheriff  is  not  entitled  to  recover  the  price  of 
property  sold  by  the  sheriff  at  judicial  sale 
without  the  assent  of  the  deceased  sheriff's 
successor  in  office,  since  all  official  trusts  pass 
to  the  sheriff's  successor  in  office,  and  not  to 
his  personal  representative. 

16.  Fife  V.  Bohlen,  22  Fed.  878,  where  it 
was  held  that  such  a  suit  might  be  brought 
more  than  two  years  after  the  sheriff's  term 
of  office  had  expired  and  was  not  barred  by 
a  statute  forbidding  the  bringing  of  suits 
against  the  sheriff  more  than  two  years  after 
the  expiration  of  his  term. 

17.  Buisson  v.  Hyde,  17  La.  22. 
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pay  over  money  which  he  has  reaHzed  on  writs  and  has  on  hand  to  the  person 
legally  entitled  to  receive  it.^^ 

g.  Execution  of  Deed.^^  In  the  absence  of  statute  to  the  contrary  the  sheriff 
who  conducted  a  sale  of  property  may  execute  a  deed  therefor  after  the  expira- 
tion of  his  term  of  office.^^ 

h.  Making"  or  Amendment  of  Return.  After  going  out  of  office  a  sheriff  or 
constable  may  make  a  return  on  process  which  he  commenced  to  execute  during 
his  incumbency, and  a  return  made  by  such  officer  while  in  office  may,  with 
the  sanction  of  the  court,  be  amended  by  him  after  going  out  of  office. But 
the  better  rule  appears  to  be  that  without  such  sanction  an  officer  cannot  amend 
a  return  after  he  has  gone  out  of  office. Where  the  return  of  the  sheriff  does 
not  appear  to  be  sworn  to,  the  fact  that  it  was  in  fact  sworn  to,  and  that  the  clerk's 
jurat  was  omitted,  may  be  shown  by  the  sheriff  after  he  has  gone  out  of  office.^* 

i.  Undertaking  New  Business  —  (i)  In  General.  The  mere  delivery  of  a 
process  or  writ  to  a  sheriff  does  not  give  him  an  indefeasible  right  to  execute  it, 
but  if  he  does  not  commence  to  execute  it  before  going  out  of  office  he  cannot 
afterward  proceed  to  do  so.^^  It  is  not  proper  to  issue  a  process  or  writ  to  a  sheriff 
after  his  term  has  expired,^**  and  when  a  process  or  writ  comes  to  his  hands  after 
the  expiration  of  his  term  of  office  he  has  no  more  authority  to  execute  it  than 
any  other  private  individual.^^    A  fortiori  a  sheriff  who  has  gone  out  of  office 


18.  Sauvinet  v.  Maxwell,  26  La.  Ann.  280. 

19.  See,  generally,  Deeds,  13  Cyc.  505; 
Executions,  17  Cyc.  1340;  Judicial  Sales, 
24  Cyc.  50. 

20.  Welsh  V.  Joy,  13  Pick.  (Mass.)  477. 
See  also  McElmurray  v.  Ardis,  3  Strobh. 
(S.  C.)  212.  See  Executions,  17  Cyc.  1341 
text  and  notes  3,  4. 

Tax-sale.— Under  N.  C.  Rev.  Code,  c.  37, 
§  SO,  a  sheriff  who  sells  land  for  taxes  can- 
not make  a  deed  therefor  after  he  goes  out 
of  office.    Taylor  v.  Allen,  67  N.  C.  346. 

21.  Howell  V.  Albany  City  Ins.  Co.,  62 
111.  50;  Welsh  v.  Joy,  13  Pick.  (Mass.)  477. 

Return  on  capias  ad  respondendum. — ^A 
sheriff  who  has  arrested  a  person  on  a  capias 
ad  respondendum  has  no  right  to  return  the 
writ  after  he  is  out  of  office,  but  should  de- 
liver it  to  the  new  sheriff  with  the  assignment 
of  the  prisoner  so  that  the  latter  may  return 
it  with  his  indorsement  of  the  discharge  of 
the  prisoner  on  bail.  Richards  v.  Porter,  7 
Johns.  (N.  Y.)  137. 

22.  Georgia.—  Beutell  v.  Oliver,  89  Ga.  246, 
15  S.  E.  307. 

Indiana. —  Dwiggins  v.  Cook,  71  Ind.  579. 

Kentucky. —  Gay  v.  Caldwell,  Hard.  63. 

Massachusetts. —  Adams  v.  Robinson,  1 
Pick.  461;  Childs  v.  Barrows,  9  Mete.  413. 

Missouri. —  Blaisdell  i>.  William  Pope,  19 
Mo.  157. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  109,  110. 

A  sheriff  may  be  permitted  to  amend  a 
return  of  his  deputy  since  deceased,  after, 
as  well  as  before,  the  expiration  of  his  own 
term  of  office.  Avery  v.  Bowman,  39  N.  H. 
393. 

Pendency   of   action   for   trespass. —  The 

court  has  refused  to  allow  a  sheriff  who  had 
gone  out  of  office  to  amend  his  return  pend- 
'■ng  an  action  against  him  for  trespass  com- 
mitted under  the  writ.  McElrath  v.  Kintzing, 
6  Pa.  St.  336. 


23.  Beutell  v.  Oliver,  89  Ga.  246,  15  S.  E. 
307;  Jessup  v.  Gragg,  12  Ga.  261  [distin- 
guishing Kelsey  v.  Wyley,  10  Ga.  371].  See 
also  Hand  v.  Greenville,  22  Ga.  476,  holding 
that  a  sheriff  who  has  retired  from  office  can- 
not move  to  reinstate  a  case  to  which  he  is 
not  a  party,  which  has  been  dismissed  by  the 
court,  and  to  amend  his  return.  Contra, 
Howell  V.  Albany  City  Ins.  Co.,  62  111.  50. 

24.  Lake  Winola  Assoc.  v.  Mott,  1  Pa. 
Super.  Ct.  304. 

25.  Alabama. —  Bondurant  v.  Buford,  1 
Ala.  359,  35  Am.  Dec.  33. 

Delaioare. —  Simonton  v.  Pattin,  1  Marv. 
399,  41  Atl.  91. 

Louisiana. —  Sauvinet  v.  Maxwell,  26  La. 
Ann.  280. 

North  Carolina. —  McLin  r.  Hardie,  25  N.  C. 
407. 

Tennessee. —  State  v.  Parchmen,  3  Head 
609 ;  Fondrin  v.  Planters'  Bank,  7  Humphr. 
447 ;  Todd  r.  Jackson,  3  Humphr.  398. 

Enqland. —  Fonsec  v.  Magnav.  1  Marsh,  554, 
0  Taunt.  231,  1  E.  C.  L.  591. 

See  43  Cent.  Dig.  tit.  "Sheriff's  and  Con- 
stables," §§  109,  110. 

But  compare  Hogan  r.  Hisles,  4  Kv.  L.  Rep. 
370. 

26.  Cotton  r.  Atkinson,  53  Ark.  98,  13 
S.  W.  415  (holding  that  a  special  execution, 
under  an  order  of  condemnation,  for  tlie  sale 
of  attached  property  in  tlie  possession  of  a 
sheriff  whose  ternii  has  expired,  should  run  to 
his  successor)  ;  Johnson  v.  Foran,  58  Md.  148. 

27.  Andress  v.  Brougliton,  21  Ala.  200; 
Cotton  r.  Atkinson,  53  Ark.  98,  13  S.  W,  415. 

The  ex-sheriff's  indorsement  on  a  special 
execution  issued  to  him  after  his  term  expires 
cannot  be  considered  an  oiVioial  return.  Cot- 
ton V.  Atkinson,  53  Ark.  98,  13  S.  W. 

Levy  of  execution  by  officer  who  made  at- 
tachment.— Wlioro  an  attnclimont  is  made  by 
one  slieriir,  l)ut  a  new  shcMiff  is  in  offioc  when 
execution  is  issued,  the  latter  and  not  the 
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has  no  authority  to  do  an  official  act  under  an  execution  which  is  directed  to  his 
successor.^* 

(ii)  Sheriff  Holding  Over?^  A  sheriff  may  enter  upon  new  business 
notwithstanding  the  expiration  of  his  term  where  he  is  holding  over  by  reason  of 
his  successor  having  not  yet  quahfied  and  taken  possession  of  the  office.^^ 

j.  Turning  Over  Property,  Records,  Process,  Writs,  and  Prisoners  to  Suc- 
cessor. It  is  the  duty  of  the  outgoing  sheriff  to  turn  over  to  the  incoming  sheriff 
all  books  and  papers  appertaining  to  the  office;  all  property  of  the  county  which 
is  in  his  possession  as  sheriff ;  all  money,  scrip,  instruments  in  writing,  or  articles 
paid  or  deposited  to  abide  the  result  of  legal  proceedings;  all  process  and  writs 
which  he  has  not  begun  to  execute;  and  all  prisoners  in  his  custody;  and  some 
statutes  also  require  him  to  turn  over  to  his  successor  attached  property  in  his 
possession,^®  and  bonds  payable  to  him  in  his  official  capacity .^^  But  an  incoming 
sheriff  has  not  the  right  to  require  his  predecessor  to  deliver  to  him  the  moneys 
realized  by  the  latter  on  executed  writs,  and  for  which  the  outgoing  sheriff  and 
his  sureties  are  liable  on  his  official  bond.^^  The  actual  delivery  of  property  to 
the  new  sheriff  is  sufficient  to  make  him  liable  therefor  and  relieve  the  retiring 
sheriff  from  liability,^^  although  a  receipt  provided  for  by  statute  be  not 


former  is  the  proper  officer  to  proceed  with 
the  execution.  Kent  v.  Roberts,  14  Fed.  Cas 
No.  7,715,  2  Story  591. 

28.  Spruill  V.  Bateman,  20  N.  C.  627. 

29.  Right  to  hold  over  see  supra,  II,  A, 
6,  c. 

30.  Curtis  V.  Kimball,  12  Wend.  (N.  Y.) 
275  [approved  in  Littlejohn  v,  Leffingwell,  34 
N.  Y.  App.  Div.  185,  54  N.  Y.  Suppl.  536]  ; 
Deliver  v.  Collingwood,  15  R.  I.  510,  8  Atl. 
711. 

31.  Fockler  v.  Martin,  32  Iowa  117;  Os- 
borne V.  linger,  1  Bay  (S.  C.)  179,  holding, 
however,  that  the  South  Carolina  act  of 
1791,  obliging  sheriffs  to  turn  over  all  books 
and  papers  to  their  successors,  did  not  extend 
to  any  of  the  old  sheriffs  in  office  when  the 
act  was  passed. 

32.  Sagely  v.  Livermore,  45  Cal.  613. 

33.  Wolf  V.  Taylor,  68  Tex.  660,  5  S.  W. 
855. 

34.  California. —  Sagely  v.  Livermore,  45 
Cal.  613. 

Georgia. —  Matthis  v.  Pollard,  3  Ga.  1. 
Indiana. —  Northern  v.  State,  1  Ind.  113, 
Smith  71. 

Missouri. —  Dunnica  v.  Coy,  28  Mo.  525,  75 
Am.  Dec.  133. 

l^ew  Jersey. —  State  v.  Hamilton,  16  N.  J.  L. 
153. 

Tennessee. —  Todd  v.  Jackson,  3  Humphr. 
398. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  111. 

Dispensing  with  indenture  and  schedule. — 

Although  the  statute  requires  a  sheriff  going 
out  of  office  to  turn  over  processes  in  his  pos- 
session to  his  successor  by  indenture  and 
schedule,  if  the  successor  or  his  deputy  re- 
ceive such  processes  without  that  formality, 
he  will  be  liable  for  the  proper  execution  of 
them.    Matthis  v.  Pollard,  3  Ga.  1. 

35.  Partridge  v.  Westervelt,  13  Wend. 
(N.  Y.)  500';  Tallmadge  v.  Richmond,  9 
Johns.  (N.  Y.)  85  [reversed  on  other  grounds 
in  16  Johns.  307]  ;  Richards  v.  Porter,  7 
Johns.  (N.  Y.)   137.    And  see  Prisons,  32 

[III,  C,  1,  i,  (I)] 


Cyc.  329  note  43.  But  compare  French  v. 
Willet,  10  Bosw.  (N.  Y.)  566,  holding  that 
the  New  York  Revised  Statutes  do  not  im- 
peratively make  it  the  duty  of  a  retiring  sher- 
iff to  sign  over,  at  the  end  of  his  term,  to  the 
new  sheriff,  a  debtor  taken  in  execution,  who 
is  on  the  jail  limits,  so  as  to  make  him,  if  he 
omits  so  to  do,  liable  to  the  judgment  cred- 
itor in  the  amount  of  the  debt,  as  though  it 
were  an  escape. 

Sufficiency  of  indenture  of  assignment  of 
prisoners  see  Tallmadge  v.  Richmond,  9 
Johns.  (N.  Y.)  85  [re^oersed  on  other  grounds 
in  16  Johns.  307]. 

Failure  of  new  sheriff  to  serve  certificate 
of  appointment. — A  sheriff  whose  term  has 
expired,  and  who  has  turned  over  to  his  suc- 
cessor the  jail  and  prisoners  actually  therein, 
is  not  liable  for  a  failure  to  deliver  to  him  a 
prisoner  in  his  custody  on  a  body  execution, 
if  the  new  sheriff  has  not  served  the  certifi- 
cate of  appointment  required  by  the  statute. 
Feerick  v.  Conner,  9  Daly  (N.  Y.)  523. 

A  former  sheriff  is  not  liable  for  the  es- 
cape of  a  prisoner  during  the  term  of  his 
successor,  although  such  prisoner  was  commit- 
ted on  mesne  process  during  his  own  continu- 
ance in  office,  provided  he  has  regularly  de^ 
livered  over  such  prisoner  to  his  successor. 
Day  V.  Sweetser,  2  Tyler  (Vt.)  283. 

36.  Fockler  v.  Martin,  32  Iowa  117.  See 
also  McKay  v.  Thorington,  15  Iowa  25  [fol- 
lowed in  McKay  v.  Leonard,  17  Iowa  569]. 

Retaining  custody  of  attached  property 
generally  see  supra,  III,  C,  1,  e. 

37.  Simpson  v.  Allain,  7  Rob.  (La.)  500; 
Buisson  V.  Hyde,  17  La.  22,  holding  that 
where  a  bond  is  taken  to  a  sheriff  in  his  offi- 
cial capacity,  although  it  be  not  payable  to 
his  successors  in  office,  yet,  on  his  resignation, 
his  successor  ought  to  be  the  judicial  depos- 
itory of  the  bond. 

38.  Sauvinet  v.  Maxwell,  26  La.  Ann.  280. 

39.  McKay  v.  Thorington,  15  Iowa  25  [fol- 
lowed  in  McKay  v.  Leonard,  17  Iowa  569]. 

Accepting  keepers. — Where  a  retiring  sher- 
iff turned  over  all  the  papers,  etc.,  of  his  of- 
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taken;  and  even  an  offer  of  the  sheriff,  on  expiration  of  his  term  of  office,  to 
dehver  property  to  his  successor  discharges  him  from  future  responsibihty  for  the 
safe-keeping  of  the  property.^^ 

2.  Rights,  Powers,  and  Duties  of  New  Sheriff  —  a.  In  General.  It  is  the 
duty  of  the  new  sheriff  to  complete  the  unfinished  business  left  by  his  predecessor 
in  so  far  as  his  agency  is  necessary  therefor, where  the  business  is  not  of  such 
character  that  the  retiring  sheriff  should  complete  it  notwithstanding  his  having 
gone  out  of  office.'*^  So  where  a  sheriff  goes  out  of  office  after  levying  an  attach- 
ment, his  successor  is  the  proper  person  to  levy  an  execution  issued  on  a  judgment 
in  the  action  in  which  the  attachment  issued,**  and  an  order  for  the  sale  of  real 
estate  taken  in  an  attachment  suit  goes  to  the  sheriff  in  office  at  the  time,  and 
not  to  his  predecessor,  who  served  the  writ.*^  The  successor  of  a  deceased  sheriff 
has  been  held  to  be  the  proper  person  to  demand  and  receive  from  a  bank  money 
collected  by  his  predecessor  as  proceeds  of  an  execution  sale  and  deposited  in  the 
bank  to  the  credit  of  his  account  as  sheriff.*^ 

b.  Execution  of  Process  Directed  to  Predecessor.  It  is  the  duty  of  a  new 
sheriff  a  execute  all  process  and  writs  which  are  in  the  sheriff's  office  at  the  time 
when  he  is  inducted  thereinto  and  which  his  predecessor  has  not  previously  begun 
to  execute,*'  notwithstanding  the  fact  that  such  process  or  writs  are  directed  to 
his  predecessor.*^ 

c.  Execution  or  Acknowledgment  of  Deed  For  Property  Sold  by  Predecessor, 

While  the  statutes  in  many  jurisdictions  permit  a  sheriff  to  execute  the  deed  for 
property  sold  at  judicial  or  execution  sale  by  his  predecessor  in  office,*^  he  cannot 
do  this  in  the  absence  of  statute,^^  nor  can  a  sheriff  acknowledge  a  deed  executed 
by  his  predecessor  for  property  sold  by  him.^^ 

3.  Return  by  Sheriff  After  Death  of  Deputy.  A  sheriff  may  make  a  return 
on  a  writ  of  execution  of  a  sale  by  his  deputy,  who  died  without  making  his  retum.^^ 

IV.  Compensation  and  Reimbursement. 
A.  General  Considerations  —  l.  Right  to  Compensation.   At  common  law 
the  sheriff  was  required  to  perform  the  duties  of  his  office  gratuitously  and  could 


fice,  including  the  receipts  of  the  keepers  of 
attached  property,  to  his  successor  without 
objection,  while  the  attachment  writs  were 
pending  and  long  before  judgment  had  been 
obtained,  and  the  incoming  sheriff  accepted 
the  keepers  of  the  property  and  made  them 
his  own,  the  old  sheriff  was  released  from  all 
liability  for  the  safe-keeping  of  the  property. 
Coleman  v.  Hope,  26  La.  Ann.  629. 

40.  McKay  v.  Thorington,  15  Iowa  25  [fol- 
loiced  in  McKay  v.  Leonard,  17  Iowa  569]. 

41.  Fockler  v.  Martin,  32  Iowa  117. 

42.  Marx  v.  Sanders,  108  La.  140,  32  So. 
331;  Penn  v.  Isherwood,  5  Gill  (Md.)  206 
(holding  that  after  the  t^erm  of  office  of  the 
sheriff  who  made  a  sale  under  a  fieri  facias 
or  venditioni  exponas  shall  have  terminated, 
the  writ  of  habere  facias  may  be  issued  to 
any  succeeding  sheriff,  coroner,  or  elisor,  pro- 
vided the  other  provisions  of  the  law  are  com- 
plied with)  ;  Duncan  v.  Matney,  29  Mo.  368, 
77  Am.  Dec.  575 ;  Dunnica  v.  Coy,  28  Mo.  525, 
75  Am.  Dec.  133. 

43.  See  supra,  III,  C,  1,  a. 

44.  Butler  v.  White,  25  Minn.  432. 

45.  Crane  v.  Hardy,  1  Mich.  56. 

46.  Allegheny  Bank's  Appeal,  48  Pa.  St. 
328. 

47.  Alabama. —  Lawson  v.  Orear,  4  Ala. 
156. 


Missouri. —  Dunnica  v.  Coy,  28  Mo.  525,  75 
Am.  Dee.  133. 

North  Carolina. —  McLin  v.  Hardie,  25  N.  C. 
407. 

Tennessee. —  Todd  v.  Jackson,  3  Humphr. 
398. 

England. —  Fonsec  v.  Magnay,  1  Marsh.  554, 
6  Taunt.  231,  1  E.  C.  L.  591. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  111. 

48.  Greenup  v.  Stokes,  12  111.  24,  52  Am. 
Dec.  474;  Maxton  v.  Mount,  86  111.  App.  187. 
See  also  Littlejohn  r.  Leffingwell,  34  X,  Y. 
App.  Div.  185,  54  N.  Y.  Suppl.  536,  holding 
that  for  the  purpose  of  receiving  summons  to 
be  served,  an  outgoing  sherifi",  retaining  pos- 
session of  the  office  after  his  successor  is 
entitled  to  it,  may  be  deemed  the  latter's 
agent. 

49.  McElmurray  r.  Ardis,  3  Strobh.  (S.  C.) 
212;  Wortham  Cherry,  3  Head  (Tenn.) 
468.  See  ExLwnoNs,  17  Cyc.  1341,  1342  text 
and  notes  8,  9;  Judicial  Sales,  24  Cyc.  50 
note  64. 

50.  Anthony  r.  Wessel,  9  Cal.  103. 

51.  Woods  V.  Lane,  2  Serg.  &  R.  (Pa.)  53 
[folloired  in  Lutes  r.  Randall,  9  Kulp  (Pa.) 
295]. 

52.  Ingersoll  r.  Sawyer.  2  Pick.  (INIass.) 
276. 
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recover  no  compensation  therefor;  but  at  the  present  time  the  universal  rule, 
under  the  statutes,  is  that  the  sheriff  is  compensated  for  his  services,^*  either  by 
fees  or  commissions  for  particular  services  performed,^^  or  by  a  fixed  salary,^^  or 
in  some  instances  by  a  salary  and  fees  in  addition  thereto."    But  as  the  right 


53.  Connecticut, —  Preston  v.  Bacon,  4 
Conn.  471. 

Maryland. —  Cape  Sable  Co.'s  Case,  3  Bland 
606. 

Michigan. —  Peck  v.  City  Nat.  Bank,  51 
Mich.  353,  16  N.  W.  681,  47  Am.  Rep.  577. 

ISiew  York. —  Campbell  v.  Cothran,  56  N.  Y. 
279-  {affirming  65  Barb.  534,  1  Thomps.  &  C. 
70] ;  O'Brien  v.  Allen,  40  Misc.  693,  83  N.  Y. 
Suppl.  251;  Hildreth  v.  Ellice,  1  Cai.  192. 

Pennsylvania. —  Totton  v.  Cumberland 
County,  11  Pa.  Co.  Ct.  316. 

England. —  Sneary  v.  Abdy,  1  Ex.  D.  299, 
45  L.  J.  Exch.  803,  34  L.  T.  Rep.  N.  S.  801 ; 
Dew  V.  Parsons,  2  B.  &  Aid.  562,  1  Chit.  295, 
21  Rev.  Rep.  404,  18  E.  C.  L.  164;  Mitchell 
V.  Reynolds,  10  Mod.  130,  88  Eng.  Reprint 
660;  Stanton  v.  Suliard,  Cro.  Eliz.  654,  78 
Eng.  Reprint  893. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  45. 

54.  Ward  v.  Barnes,  95  Ga.  103,  22  S.  E. 
133. 

55.  Arizona. — Williamson  v.  Gila  County, 
5  Ariz.  237,  52  Pac.  353. 

Connecticut. —  Preston  v.  Bacon,  4  Conn. 
471. 

Louisiana. —  State  v.  Fisher,  30  La.  Ann. 
514. 

Maine. —  Thompson  v.  Wiley,  20  Me.  479. 

Maryland.—  Hall  r.  Belt,  8  Gill  &  J.  470. 

1)1  ew  Jersey. —  Daly  v.  Ely,  53  N.  J.  Eq. 
270,  31  Atl.  396. 

'Neic  York. —  Woodruff  r.  Imperial  F.  Ins. 
Co.,  90  N.  Y.  521. 

North  Carolina. —  Kincaid  v.  Smyth,  35 
N.  C.  496. 

Ore^^on.— Pugh  v.  Good,  19  Oreg.  85,  23 
Pac.  827. 

Pennsylvania. — Lenhart  v.  Cambria  County, 
216  Pa.  St.  25,  64  Atl.  876  [affirming  29 
Pa.  Super.  Ct.  350]  ;  Boyle  v.  Luzerne  County, 
17  Pa.  Co.  Ct.  214,  8  Kulp  141.  See  also  Mc- 
Coy V.  Cumberland  County,  18  Pa.  Co.  Ct. 
459. 

South  Carolina. —  Huger  v.  Osborne,  1  Bay 
319. 

Tennessee. —  Barnes  v.  Jackson,  2  Sneed 
416. 

Wisconsin. —  Northern  Trust  Co.  v.  Snyder, 
113  Wis.  516,  89  N.  W.  460,  90  Am.  St.  Rep. 
867. 

England.— Snesii-j  v.  Abdy,  1  Ex.  D.  299. 
45  L.  J.  Exch.  803,  34  L.  T.  Rep.  N.  S.  801 ; 
Dew  V.  Parsons,  2  B.  &  Aid.  562,  1  Chit.  295, 
21  Rev.  Rep.  404,  18  E.  C.  L.  164. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  45,  46. 

The  sheriff  cannot  be  compelled  to  accept 
a  certain  sum  or  sums  of  money  in  lieu  of 
the  fees  of  office  allowed  by  statute  unless  he 
has  voluntarily  contracted  with  the  police 
jury  to  do  so.  State  v.  Fisher,  30  La.  Ann. 
514. 

[IV,  A,  1] 


Salary  in  lieu  of  fees  for  services  to  county. 

—  County  supervisors  have  no  authority,  by 
resolution,  to  vote  the  sheriff  a  salary  in  lieu 
of  all  statutory  fees  for  services  rendered  the 
county.  Hewitt  v.  White,  78  Mich.  117,  43 
N.  W.  1043. 

56.  Illinois. —  Coles  County  v.  Messer,  195 
111.  540,  63  N.  E.  391  [reversing  92  111.  App. 
432]. 

Indiana. —  Starr  v.  Delaware  County,  40 
Ind.  App.  7,  79  N.  E.  390,  76  N.  E.  1025. 

Iowa. —  Dallas  County  v.  Hanes,  135  Iowa 
550,  113  N.  W.  345;  Holmes  v.  Lucas  County, 
53  Iowa  211,  4  N.  W.  918. 

Missouri. —  Jackson  County  v.  Stone,  168 
Mo.  577,  68  S.  W.  926. 

Nebraska. —  Power  v.  Douglas  County,  75 
Nebr.  734,  106  N.  W.  782. 

Neio  Jersey. —  Hudson  County  v.  Kaiser,  75 
N.  J.  L.  9,  69  Atl.  25. 

New  Yorfc.— Matter  of  Beck,  157  N.  Y.  151, 

52  N.  E.  5  [reversing  31  N.  Y.  App.  Div.  361, 

53  N.  Y.  Suppl.  156];  People  v.  Denton,  41 
N.  Y.  App.  Div.  386,  58  N.  Y.  Suppl.  722. 

Oregon. —  Marquam  v.  Sears,  36  Oreg.  61, 
58  Pae.  660. 

South  Carolina. —  Gilreath  v.  Greenville 
County,  70  S.  C.  389,  50  S.  E.  18. 

Wisconsin. —  State  v.  McClure,  91  Wis.  313, 
64  N.  W.  992;  Parsons  v.  Waukesha  County, 
83  Wis.  288,  53  N.  W.  507. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §§  45,  46. 

Statute  authorizing  changing  method  of 
compensation. —  Under  Wis.  Laws  (1901), 
p.  269,  c.  217,  authorizing  the  county  board 
of  any  county  to  change  the  method  of  com- 
pensation of  the  sheriff  at  any  time  before  or 
during  his  term  of  office,  and  declaring  the 
act  applicable  to  all  sheriffs,  "  including  those 
now  holding  office,"  a  resolution  of  a  county 
board  that  the  then  "  present  method  of  pay- 
ing the  sheriff  a  salary  for  work  done  within 
the  county  "  be  changed,  and  that  he  shall 
thereafter  be  paid  a  salary  for  all  work, 
wherever  done,  applies  to  sheriffs  holding  of- 
fice at  the  time  of  the  passage  of  the  act. 
State  t:  Erickson,  120  Wis.  435,  98  1^.  W. 
253,  holding  also  that  the  act  applies  to  a 
county  whose  sheriff  was  being  compensated 
at  the  time  of  its  passage  by  a  salary  for  all 
services  in  the  county,  and  fees  for  services 
outside  the  county.  Under  Wis.  Rev.  St. 
(1898)  §  694a,  authorizing  county  boards  sev- 
erally to  change  the  method  of  compensating 
sheriffs  from  the  fee  to  the  salary  system, 
where  a  county  board  has  made  such  a  change, 
it  has  no  power  to  change  back  to  the  fee 
system.  Northern  Trust  Co.  v.  Snyder,  113 
Wis.  516,  89  N.  W.  460,  90  Am.  St.  Rep.  867. 

57.  See  People  v.  Leech,  43  Misc.  (N.  Y.) 
435,  89  N.  Y.  Suppl.  178. 

In  Arizona  county  supervisors  have  no  au- 
thority to  allow  salary  in  addition  to  fees  to 
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of  a  sheriff  to  compensation  is  wholly  derived  from  and  dependent  upon  statute, 
he  is  not  entitled  to  any  compensation  except  such  as  is  given  him  by  law,^^  and 
can  recover  no  compensation  for  services,  although  within  the  line  of  his  duties, 
for  which  no  compensation  is  provided  by  law.®^  The  commissions  given  by 
statute  to  sheriffs  and  other  collecting  officers  are  intended  as  compensation  for 
services  actually  rendered,  and  the  officer  can  set  up  no  claim  to  the  commissions 


sheriff  of  a  county  of  the  fifth  class.  Wil- 
liamson V.  Gila  County,  5  Ariz.  237,  52  Pac. 
353. 

58.  Georgia. — Ward  v.  Barnes,  95  Ga.  103, 
22  S.  E.  133. 

Massachusetts. —  Rogers  v.  Simmons,  155 
Mass.  259,  29  N.  E.  580-. 

Missouri. —  Jackson  County  v.  Stone,  168 
Mo.  577,  68  S.  W.  926. 

New  York. —  Campbell  v.  Cothran,  56  N.  Y. 
279  [affirminq  65  Barb.  534,  1  Thomps.  &  C. 
70] ;  O'Brien 'iJ.  Allen,  40  Misc.  693,  83  N.  Y. 
Suppl.  251. 

England.—  Sneary  v.  Abdy,  1  Ex.  D.  299, 
45  L.  J.  Exch.  803,  34  L.  T.  Rep.  K  S.  801; 
Colls  V.  Coates,  11  A.  &  E.  826,  9  L.  J.  Q.  B. 
232,  3  P.  &  D.  511. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  45. 

59.  Connecticut. —  Beach  V.  Walker,  6  Conn. 
190. 

Illinois. — ^  Coles  County  v.  Messer,  195  111. 
540,  63  N.  E.  391  \_reversing  92  111.  App. 
432]. 

Kentucky. —  Oatts  v.  Jones,  12  B.  Mon.  49. 
Nebraska. —  Red  Willow  County  v.  Smith, 

67  Nebr.  213,  93  N.  W.  151. 

Nevada. —  Washoe  County  v.  Humboldt 
County,  14  Nev.  123. 

New  York. —  People  v.  Clinton  County,  19 
N.  Y.  Suppl.  642. 

Ohio. —  Mathers  v.  Ramsey,  2  Disn.  334. 

Pennsylvania. —  Geissinger  v.  Huntingdon 
County,  3  Pa.  Co.  Ct.  106;  Curtis  v.  Alleghany 
County,  1  Phila.  237. 

Texas. —  Templeton  v.  Ryburn,  59  Tex.  209. 

Vermont. —  Fitch  v.  Stanton,  1  Tyler  28. 

England. —  Davies  v.  Edmonds,  1  D.  &  L. 
395,  13  L.  J.  Exch.  1,  12  M.  &  W.  31;  Phil- 
lips V.  Canterbury,  1  D.  &  L.  283,  12  L.  J. 
Exch.  401,  11  M.  &  W.  619. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  45  et  seq. 

60.  Alahama. —  Torbert  v.  Hale  County, 
131  Ala.  143,  30  So.  453;  Rainer  v.  McElrov, 
20  Ala.  347. 

Arkansas. —  Hempstead  County  v.  Jones,  62 
Ark.  272,  35  S.  W.  230;  McHenry  v.  Hot 
Springs  County,  57  Ark.  565,  22  S.  W.  175. 

Colorado. —  Sargent  f.  La  Plata  County 
Com'rs,  21  Colo.  158,  40  Pac.  366;  Cramer  v. 
Oppenstein,  16  Colo.  495,  27  Pac.  713. 

Idaho. —  Eakin  v.  JSTez  Perces  County,  4 
Ida.  131,  36  Pac.  702  [followed  in  Campbell 
V.  Logan  County,  4  Ida.  181,  37  Pac.  329]. 

Iowa. — ^Twinam  v.  Lucas  County,  104  Iowa 
231,  73  N.  W.  473;  Painter  v.  Polk  County, 
70  Iowa  596,  31  N.  W.  879;  King  v.  Shepherd, 

68  Iowa  215,  26  N.  W.  82. 

Kentucky. —  Suter  v.  Stone,  108  Ky.  518, 
56  S.  W.  971,  22  Ky.  L,  Rep.  224;  Yantis  v. 
Burditt,  2  Dana  254. 


Massachusetts. — Rogers  v.  Simmons,  155 
Mass.  259,  29  N.  E.  580. 

Minnesota. — Miesen  v.  Ramsey  County,  101 
Minn.  516,  112  N.  W.  874  [following  Justus 
V.  Ramsey  County,  94  Minn.  72,  101  N.  W. 
943 ;  Wagener  v.  Ramsey  County,  76  Minn. 
368,  79  N.  W.  166;  Chapel  v.  Ramsey  County, 
71  Minn.  18,  73  N.  W.  520  (overruling 
Schmid  v.  Brown  County,  44  Minn.  67,  46 
N.  W.  145)  ] ;  Wagener  v.  Ramsey  County,  76 
Minn.  368,  79  N.  W.  166. 

Mississippi. —  Thomas  v.  Hinds  County 
Sup'rs,  69  Miss.  665,  12  So.  558. 

Missouri. —  State  v.  Brown^  146  Mo.  401, 
47  S.  W.  504;  State  v.  Mason,  82  Mo.  App. 
239;  Ring  v.  Charles  Vogel  Paint,  etc.,  Co., 
46  Mo.  App.  374. 

Nebraska. —  Red  Willow  County  V.  Smith, 
67  Nebr.  213,  93  N.  W.  151. 

Nevada. —  Washoe  County  v.  Humboldt 
County,  14  Nev.  123. 

New  Hampshire. —  Edgerly  v.  Hale,  71 
N.  H.  138,  51  Atl.  679. 

New  York. —  Crofut  v.  Brandt,  58  N.  Y. 
106,  17  Am.  Rep.  213  [affirming  46  How.  Pr. 
481  (affirming  13  Abb.  Pr.  N.  S.  128)]; 
People  V.  Saratoga  County,  45  N.  Y.  App.  Div. 
42,  60  N.  Y.  Suppl.  1122;  People  t'.  Clinton 
County,  19  N.  Y.  Suppl.  642;  Benedict  v. 
Warriner,  14  How.  Pr.  568. 

North  Dakota. —  Wilson  v.  Cass  County,  8 
K  D.  456,  79  N.  W.  985. 

Ohio. —  Home  Bldg.,  etc.,  Co.  v.  Hoskins,  8 
Ohio  S.  &  C.  PI.  Dec.  437,  6  Ohio  N.  P.  274. 

Pennsylvania. —  Lehigh  County  v.  Semmel, 
124  Pa.  St.  358,  16  Atl.  876  {reversing  5  Pa. 
Co.  Ct.  447];  Dougherty  v.  Cumberland 
County,  26  Pa.  Super.  Ct.  610;  McCallister  v. 
Armstrong  County,  9  Pa.  Super.  Ct.  423 
(holding  that  a  constable  is  not  entitled  to 
fees  for  making  his  quarterly  return  to 
court)  ;  Price  v.  Blair  County,  6  Pa.  Dist. 
313;  Davison  v.  Franklin  County,  5  Pa,  Dist. 
745,  18  Pa.  Co.  Ct.  374;  Price' r.  Lancaster 
County,  24  Pa.  Co.  Ct.  225;  Hancox  r. 
Venango  Countv,  20  Pa.  Co.  Ct.  508;  Gillon 
V.  Potter  County,  19  Pa.  Co.  Ct.  540  [follow- 
ing Mercer  County  v.  Patterson,  2  Rawle  106 ; 
Irwin  V.  Northumberland  County,  1  Serg.  &  R. 
505;  Totton  v.  Cumberland  County,  11  Pa. 
Co.  Ct.  316;  Allen  v.  Warren  County,  2  Pa. 
Co.  Ct.  532]  ;  Hulsizer  v.  Northampton 
County,  19  Pa.  Co.  Ct.  385;  Geissinger  r. 
Huntingdon  County,  3  Pa.  Co.  Ct.  106;  Allen 

Warren  County,  2  Pa.  Co.  Ct.  532  [followed 
in  Totton  r.  Cumberland  County,  11  Pa.  Co. 
Ct.  316] ;  Curtis  r.  Alleffhanv  County,  1  Phila. 
237. 

South  Carolina. —  Lancaster  r.  Barnwell 
County.  40  S.  C.  445,  19  S.  E.  74;  State  r. 
Charleston  Dist.  Slioriff.  1  McCord  410. 

Wisconsin. —  McDonald      r.  IVfilwaukee 
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unless  the  services  be  rendered. Where  an  officer  is  precluded  by  statute,  or 
by  judicially  established  principles  of  public  policy,  from  demanding  and  col- 
lecting for  his  own  use  a  fee  for  a  particular  service  he  cannot  demand  and  collect 
it  for  the  use  of  the  state. 

2.  Constitutionality  of  Statutes.  The  general  rules  by  which  the  constitu- 
tionality of  statutes  is  tested  are  to  be  applied  in  determining  whether  statutes 
relating  to  the  compensation  of  sheriffs  and  constables  are  open  to  any  constitu- 
tional objection.^* 

3.  Construction  and  Operation  of  Statutes.^^  Statutes  regulating  the  compen- 
sation of  sheriffs  are,  as  a  rule,  prospective  only  in  their  operation, and  will 
be  construed  so  to  conform  to  rather  than  to  conflict  with  the  constitution." 


County,  41  Wis.  642  [following  Crocker  v. 
Brown  County,  35  Wis.  284]. 

Canada. —  Grant  v.  Grant,  10  Ont.  Pr,  40. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  45,  58. 

No  compensation  for  services  to  state, — 
State  V.  Brewer,  59  Ala.  130. 

A  deputy  marshal  of  a  city  is  not  a  peace 
officer,  \^itliin  Iowa  Code  (1873),  §  4109,  des- 
ignating sheriffs  "  and  their  deputies,"  con- 
stables, and  marshals  and  policemen  of  incor- 
porated cities  and  towns  as  "peace  officers;" 
and  therefore  is  not  entitled  to  compensation 
under  Acts  23d  Gen.  Assembly,  c.  43,  §  6, 
providing  for  compensation  to  "peace  offi- 
cers "  for  arresting  vagrants.  Twinam  v. 
Lucas  County,  104  Iowa  231,  73  N.  W.  473. 

61.  Barnes  V.  Jackson,  2  Sneed  (Tenn.) 
416,  419,  where  it  is  said:  "His  reception  of 
the  commissions,  under  such  circumstances, 
would  subject  him  to  an  indictment  for  ex- 
tortion." 

62.  Walsh  V.  Luzerne  County,  36  Pa.  Super. 
Ct.  425,  holding  that  a  member  of  the  state 
constabulary  cannot  collect  from  a  county 
for  the  use  of  the  commonwealth  a  fee  for 
serving  a  criminal  warrant. 

63.  See,  generally.  Constitutional  Law, 
8  Cyc.  695. 

64.  See  the  following  cases: 
California. —  Kiernan   v.    Swan,    131  Cal. 

410,  63  Pac.  768  [following  Dwyer  v.  Parker, 
115  Cal.  544,  47  Pac.  372]  (holding  that  a 
statute  establishing  a  fee  bill  may  be  valid  as 
fixing  the  fees  for  particular  items  of  service, 
although  it  contains  an  unconstitutional 
provision  limiting  the  yearly  or  monthly 
total  of  fees)  ;  Fleckenstein  f.  Placer  County. 
(1894)  37  Pac.  931  [citing  Cody  v.  Murphey, 
89  Cal.  522,  26  Pac.  1081;  Longan  v.  Solano 
County,  65  Cal.  122,  3  Pac.  463]  (holding 
that  a  statute  providing  that  the  fees  al- 
lowed constables  for  services  in  criminal  ac- 
tions other  than  felonies  shall  not  exceed  a 
designated  amount  for  any  one  quarter  is  not 
in  conflict  with  a  constitutional  provision 
which  makes  it  the  duty  of  the  legislature 
to  regulate  the  fees  of  officers  in  proportion 
to  their  duties,  or  invalid  as  being  a  local 
annd  special  law) . 

Indiana. —  Fulk  v.  Monroe  County,  46  Ind. 
150,  holding  that  a  fee  and  salary  act  was  not 
unconstitutional  because  it  made  the  salary 
of  the  sheriff  payable  out  of  a  particular 
fund,  or  because  the  amount  of  said  fund 
might  be  less  than  the  amount  of  salary  and 
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deputy  hire,  on  account  of  the  deficiency  of 
the  fund  or  of  the  amount  paid  in  by  the 
sheriff;  but  that  such  act  was  unconstitu- 
tional by  reason  of  making  the  salaries  of 
sheriff's  non-uniform. 

Louisiana. —  Parish  Bd.  v.  Hebert,  112  La. 
467,  36  So.  497,  holding  that  a  statute  which, 
when  defendant  is  convicted  and  .condemned 
to  pay  costs,  allows  the  sheriff,  in  addition 
to  the  limited  sum  to  be  paid  by  the  county 
in  all  criminal  cases,  certain  fees,  which 
are  to  be  recovered  as  costs  from  defendants, 
is  not  in  violation  of  a  constitutional  pro- 
vision limiting  the  amount  to  be  paid  by 
each  parish  to  its  sheriff  for  his  services  in 
criminal  matters. 

Pennsylvania. — ■  Edwards  v.  McLean,  23  Pa. 
Super.  Ct.  43  (holding  that  a  statute  allow- 
ing compensation  to  constables  for  services 
rendered  prior  to  its  enactment  violates  a 
constitutional  provision  forbidding  legisla- 
tion giving  any  extra  compensation  to  public 
officers  after  services  have  been  rendered); 
Com.  V.  Kromer,  4  Pa.  Co.  Ct.  241  (holding 
that  a  statute  imposing  additional  duties 
without  additional  compensation  is  unconsti- 
tutional as  applied  to  officers  elected  or  ap- 
pointed before  its  passage  but  not  as  to  offi- 
cers subsequently  elected  or  appointed). 

Wisconsin. —  State  v.  Erickson,  120  Wis. 
435,  98  N.  W.  253,  holding  that  a  statute 
authorizing  the  county  board  of  any  county 
to  change  the  method  of  compensating  the 
sheriff  to  that  of  a  fixed  salary,  in  lieu  of 
all  other  compensation,  does  not  violate  a 
constitutional  provision  requiring  the  legis- 
lature to  establish  but  one  system  of  county 
government,  nor  does  it,  although  declared 
applicable  to  all  sheriffs,  including  those 
holding  office  at  the  time  of  its  passage, 
violate  a  constitutional  provision  that  the 
compensation  of  a  public  officer  shall  neither 
be  increased  nor  diminished  during  his  term. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  46. 

65.  See,  generally,  Statutes. 

66.  Kountze  v.  Train,  4  Nebr.  291. 

The  repeal  of  a  statute  allowing  the  sher- 
iff certain  commissions  does  not  operate  ret- 
rospectively, so  as  to  deprive  him  of  com- 
missions to  which  he  had  become  ent-itled, 
but  which  had  not  been  collected,  when  the 
repealing  act  was  passed.  Barron  v.  Tart, 
18  Ala.  668. 

67.  Davidson  v.  New  York,  13  Daly  (N.  Y.) 
252. 
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Apparently  contradictory  statutes  in  reference  to  the  compensation  of  sheriffs 
will  be  construed  so  as  to  give  effect  to  both,  if  possible/''  and  in  ascertaining  the 
intention  of  the  legislature  with  reference  to  a  statute  establishing  a  fee  bill  a 
contemporaneous  construction  put  upon  the  same  words  of  a  previous  fee  bill 
should  be  taken  into  consideration.®^  A  statute  authorizing  the  allowance  of 
fees  to  sheriffs  and  other  public  officers  for  services  rendered  in  criminal  prosecu- 
tions, and  in  executing  judgments  rendered  therein,  is  a  statute  giving  costs  and 
must  be  strictly  construed. '^^  A  number  of  illustrative  cases  with  reference  to 
the  construction  and  effect  of  particular  statutes  relating  to  compensation  are 
cited  in  the  note."^^ 

4.  Amount  of  Compensation  —  a.  In  General.  The  amount  of  the  compen- 
sation of  the  sheriff  is  usually  regulated  by  statute,'^  or  in  some  states,  where  the 


A  statute  reducing  or  authorizing  the  re- 
duction of  a  sheriff's  compensation  must  be 
deemed  to  apply,  not  to  the  incumbent  at  the 
time  of  its  enactment,  but  only  to  his  suc- 
cessors in  office.  Davidson  v.  New  York,  13 
Daly  (N.  Y.)  252.  See  also  Com.  v.  Kromer, 
4  Pa.  Co.  Ct.  241. 

68.  Williams  v.  McLendon,  44  S.  C.  174, 
21  S.  E.  616. 

69.  Davison  v.  Franklin,  18  Pa.  Co.  Ct.  374. 

70.  State  v.  Brewer,  59  Ala.  130. 

71.  California. —  Kiernan  v.  Swan,  131  Cal. 
410,  63  Pac.  768;  Orr  v.  Kern  County,  (1894) 
37  Pac.  649;  Nelson  V.  Breen,  98  Cal.  245, 
33  Pac.  85;  Cody  v.  Murphey,  89  Cal.  522, 
26  Pac.  1081;  Allen  v.  Napa  County,  82  Cal. 
187,  23  Pac.  43;  Simonton  v.  El  Dorado 
County,  22  Cal.  554. 

Connecticut. —  Camp  V.  Bates,  13  Conn.  1. 

Iowa. —  Dallas  County  v.  Hanes,  135  Iowa 
550,  113  N.  W.  345;  Jones  County  v.  Arnold, 
134  Iowa  580,  111  N.  W.  973;  Painter  v. 
Polk  County,  70  Iowa  596,  31  N.  W.  879; 
Bell  V.  Weddington,  54  Iowa  561,  6  N.  W. 
731;  Garber  v.  Clayton  County,  19  Iowa  29. 

Louisiana. —  Parish  Bd.  v.  Hebert,  112  La. 
467,  3G  So.  497. 

Maine. —  Sterling  v.  Cumberland,  91  Me. 
316,  39  Atl.  1003. 

Minnesota. —  Billings  v.  Otter  Tail  County 
Com'rs,  78  Minn.  9,  80  N.  W.  777;  Richter 
V.  St.  Paul,  29  Minn.  198,  12  N.  W.  532. 

Missouri. —  State  v.  Brown,  72  Mo.  App. 
651. 

Nehraskn. —  Porter  v.  Merrick  County,  42 
Nebr.  397,  60  N.  W.  588. 

Nevada. —  State  v.  Beard,  21  Nev.  218,  29 
Pac.  531. 

Neu)  Jersey. — American  Ins.  Go.  v.  Andrew, 
30  N.  J.  E,q.  87. 

New  Yorfc.— Matter  of  Beck,  157  N.  Y. 
151,  52  N.  E.  5  [reversing  31  N.  Y.  App.  Div. 
361,  53  N.  Y.  Suppl.  156]  ;  German  American 
Bank  v.  Morris  Run  Coal  Co.,  68  N.  Y.  585 
[reversing  9  Hun  204] ;  Titman  v.  New  York, 
60  Hun  123,  14  N.  Y.  Suppl.  518,  20  N.  Y. 
Civ.  Proc.  376;  People  v.  Leech,  43  Misc. 
435,  89  N.  Y.  Suppl.  178. 

0/mo.— State  v.  Root,  46  Ohio  St.  510,  24 
N.  E.  595. 

Oregon. —  Landis  v.  Lincoln  County,  31 
Oreg.  424,  50  Pac.  530. 

Pennsylvania. —  Manscl  v.  Fulmer,  175  Pa. 
St.  377,'  34  Atl.  794;  Lackawanna  County 
V.  Stevens,  105  Pa.  St.  465;  Hays  v.  Cumber- 


land County,  5  Pa.  Super.  Ct.  159  [affirmed 
in  186  Pa.  St.  109,  40  Atl.  282]  ;  Price  V. 
Blair  County,  6  Pa.  Dist.  313;  Leitzel  v. 
Centre  County,  6  Pa.  Dist.  208,  18  Pa.  Co. 
Ct.  649;  Boyle  v.  Luzerne  County,  17  Pa. 
Co.  Ct.  214,  8  Kulp  141. 

Wisconsin. —  State  v.  Erickson,  120  Wis. 
435,  98  N.  W.  253. 

'See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  46. 

72.  Liability  of  county  for  deficit  where 
fees  do  not  reach  amount  allowed  as  salary 
see  infra,  III,  D,  6,  b. 

73.  Alabama. —  Trapp  v.  State,  122  Ala. 
394,  25  So.  194;  U.  S.  Rolling  Stock  Co.  v. 
Clark,  95  Ala.  322,  10  So.  917. 

California. —  Kiernan  v.  Swan,  131  Cal. 
410,  63  Pac.  768;  Johnston  v.  Los  Angeles 
County,  (1897)  47  Pac.  374;  Martin  v.  Santa 
Barbara  County,  105  Cal.  208,  38  Pac.  687; 
Fleckenstein  v.  Placer  County,  (1897)  37 
Pac.  931. 

Colorado. —  Colorado  Mortg.,  etc.,  Co.  V. 
Messemer,  12  Colo.  App.  361,  55  Pac.  611. 

Connecticut. —  Preston  v.  Bacon,  4  Conn. 
471. 

Florida.— hsing  v.  Walker,  46  Fla.  248,  35 
So.  78. 

Georgia. —  McMichael  v.  Southern  R.  Co., 
117  Ga.  518,  43  S.  E.  850;  Floyd  County 
V.  Foster,  112  Ga.  131,  37  S.  E.  120. 

Illinois. —  Carroll  County  v.  Durham,  219 
111.  64,  76  N.  E.  78. 

Indiana. —  Starr  v.  Delaware  County,  40 
Ind.  App.  7,  79  N.  E.  390,  (App.  1906)  7G 
N.  E.  1025. 

Michigan. —  Peck  v.  City  Nat.  Bank,  51 
Mich.  353,  16  N.  W.  681,  47  Am.  Rep.  577. 

Minnesota. —  Billings  v.  Otter  Tail  County, 
78  Minn.  9,  80  N.  W.  777. 

Nebraska. —  Power  v.  Douglas  County,  75 
Nebr.  734,  106  N.  W.  782;  Phoenix  Ins.  Co. 
V.  McEvony,  52  Nebr.  566,  72  N.  W.  956. 

Neiu  Jersey. —  Daly  v.  Ely,  53  N.  J.  Eq. 
270,  31  Atl.  396. 

New  YorA;.— Matter  of  Beck,  157  N.  Y. 
151,  52  N.  E.  5  [reversing  31  N.  Y.  App. 
Div.  361,  53  N.  Y.  Suppl.  156];  Mayhew  v. 
Duncan,  31  Barb.  87;  Mayhew  v.  Wilson, 
10  Abb.  Pr:  289. 

North  Carolina. —  Kincaid  r.  Smyth,  35 
N.  C.  496. 

0^40. —  Ross  County  Com'rs  r.  State.  49 
Ohio  St.  373.  34  N.  E.  735;  Kettor  Scioto 
County  Com'rs,  29  Ohio  Cir.  Ct.  149. 
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compensation  is  in  the  form  of  a  salary,  this  is  fixed  by  the  county  commissioners. 
The  sheriff  is  entitled  to  only  such  compensation  as  the  law  prescribes  for  the 
performance  of  his  duties/^  and  if  a  salary  is  fixed  he  is  bound  to  perform  the 


Oregon. — ^Landis  v.  Lincoln  County,  31 
Oreg.  424,  50  Pac.  530;  Pugh  v.  Good,  19 
Oreg.  85,  23  Pac.  827. 

Pennsylvania. — Lenhart  v.  Cambria  County, 
216  Pa.  St.  25,  64  Atl.  876  [affirming  29 
Pa.  Super.  Ct.  350] ;  Lackawanna  County  v. 
Stevens,  105  Pa.  St.  465;  Irvin  v.  Jones,  3 
Pa.  List.  782,  16  Pa.  Co.  Ct.  97;  Hancox  v. 
Venango  County,  20  Pa.  Co.  Ct.  508;  McCoy 
V.  Cumberland  County,  18  Pa.  Co.  Ct.  459; 
Boyle  V.  Luzerne  County,  17  Pa.  Co.  Ct.  214, 
8  Kulp  141. 

South  Carolina. — Mullins  v.  Marion  County, 
72  S.  C.  84,  51  S.  E.  535;  Gilreath  v.  Green- 
ville County,  70  S.  C.  389,  50  S.  E.  18. 

Tennessee. —  Shaw  v.  Armstrong,  2  Heisk. 
420;  Barnes  v.  Jackson,  2  Sneed  416. 

Wisconsin. —  Northern  Trust  Co.  v.  Snyder, 
113  Wis.  516,  89  N.  W.  460,  90  Am.  St.  Rep. 
867. 

England. —  Dew  V.  Parsons,  2  B.  &  Aid. 
562,  1  Chit.  295,  21  Rev.  Rep.  404,  18  E. 
C.  L.  164. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §§  45,  46. 

The  legislature  has  constitutional  power  to 
limit  the  amount  of  compensation  which  a 
sheriff  or  constable  shall  receive  for  the  per- 
formance of  the  duties  of  his  office.  Johnson 
V.  Los  Angeles  County,  (Cal.  1897)  47  Pac. 
374. 

Change  of  statute. — Where  the  sheriff  had 

commenced  performance  of  services  before 
the  enactment  of  the  code  of  civil  procedure, 
his  fee  therefor  was  regulated  by  the  old 
code.  Woodruff  v.  Imperial  F.  Ins.  Co.,  90 
N.  Y.  521. 

74.  Coles  County  v.  Messer,  195  111.  540,  63 
N.  E.  391  [reversing  92  111.  App.  432]  ; 
People  V.  Darrah,  84  111.  App.  515;  Windmul- 
ler  V.  People,  78  111.  App.  273;  Holmes  v. 
Lucas  County,  53  Iowa  211,  4  N.  W.  918; 
State  V.  Erickson,  120  Wis.  435,  98  N.  W. 
253;  Northern  Trust  Co.  v.  Snyder,  113  Wis. 
516,  89  N.  W.  460,  90  Am.  St.  Rep.  867; 
State  V.  McClure,  91  Wis.  313,  64  N.  W.  992; 
Parsons  v.  Waukesha  County,  83  Wis.  288, 
53  N.  W.  50'7. 

Salary  in  addition  to  disbursements. — 
Under  Wis.  Laws  (1901).  p.  269,  c.  217,  au- 
thorizing  the  county  board  of  any  county  to 
change  the  method  of  compensating  the  sher- 
iff to  that  of  a  fixed  salary,  in  lieu  of  all 
fees  per  diem,  and  compensation,  the  board 
are  at  liberty  to  fix  a  salary  which  shall  be 
in  addition  to  lawful  disbursements,  as  well 
as  a  salary  which  shall  include  such  lawful 
disbursements.  State  v.  Erickson,  120  Wis. 
435,  98  N.  W.  253. 

The  salary  may  be  fixed  before  the  serv- 
ices are  rendered,  and  where  the  sheriff 
renders  services  on  the  faith  of  such  action, 
there  is  a  contract  between  him  and  the 
county,  which  is  binding  on  the  county. 
Holmes  v.  Lucas  County,  53  Iowa  211,  4 
N.  W.  918. 


Salary  must  be  fixed  at  meeting  prior  to 
election  of  sheriff. —  State  v.  McClure,  91 
Wis.  313,  64  N.  W.  992. 

75.  Alabama. —  State  v.  Brewer,  59  Ala. 
130. 

Colorado. —  Colorado  Mortg.,  etc.,  Co.  v. 
Messemer,  12  Colo.  App.  361,  55  Pac.  611. 

Connecticut. —  Preston  v.  Bacon,  4  Conn. 
471. 

Georgia. —  Floyd  County  v.  Foster,  112  Ga. 
133,  37  S.  E.  90;  Price  v.  Cutts,  29  Ga.  142, 
74  Am.  Dec.  52;  Hicks  v.  Moore,  2  Ga.  240. 

Illinois. —  Coles  County  v.  Messer,  195  111. 
540,  63 -N.  E.  391  [reversing  92  111.  App. 
432]. 

loioa. —  Culbertson  v.  Jefferson  County,  1 
Greene  416. 

Louisiana. —  Ware  v.  Wilson,  22  La.  Ann. 
102. 

Maine. —  Sterling  v.  Cumberland,  91  Me. 
316,  39  Atl.  1003. 

Massachusetts. —  Weston  v.  Weston,  102 
Mass.  514. 

Michigan. — Fletcher  v.  Kalaska  Cir.  Judge, 
81  Mich.  186,  45  N.  W.  641;  Hewitt  v. 
White,  78  Mich.  117,  43  N.  W.  1043;  Peck 
V.  Grand  Rapids  City  Nat.  Bank,  51  Mich. 
353,  16  N.  W.  681,  47  Am.  Rep.  577;  People 
V.  Ingham  County,  38  Mich.  658;  Burk  v. 
Webb,  32  Mich.  173. 

Minnesota. — Miesen  v.  Ramsey  County,  101 
Minn.  516,  112  N.  W.  874  [following  Justus 
f.  Ramsey  County,  94  Minn.  72,  101  N.  W. 
943 ;  Wagener  v.  Ramsey  County,  76  Minn. 
368,  79  N.  W.  166;  Chapelt'.  Ramsey  County, 
71  Minn.  18,  73  N.  W.  520  {overruling 
Schmid  v.  Brown  County,  44  Minn.  67,  46 
N.  W.  145)]. 

Missouri. —  Ford  v.  Howard  County,  3  Mo. 
309;  Ring  v.  Charles  Vogel  Paint,  etc.,  Co., 
46  Mo.  App.  374. 

'Nebraska. —  O'Shea  v.  Kavanaugh,  65  Nebr. 
639,  91  N.  W.  578;  Phoenix  Ins.  Co.  v.  Mc- 
Evony,  52  Nebr.  566,  72  N.  W.  956. 

'New  Hampshire. — ^Edgerly  v.  Hale,  71  N.  H. 
138,  51  Atl.  679;  Burnham  v.  Strafford  County 
Sav.  Bank,  5  N.  H.  446. 

New  YorA^.— Crofut  v.  Brandt,  58  N.  Y. 
106,  17  Am.  Rep.  213  [affirming  46  How.  Pr. 
481  {affirming  13  Abb.  Pr.  N.  S.  128)]. 

North  Carolina. —  Bryan  v.  Edgecombe 
Com'rs,  84  N.  C.  105. 

Ohio. —  Rea  v.  Smith,  2  Handy  193  ;  Ketter 
V.  Scioto  County  Com'rs,  29  Ohio  Cir.  Ct. 
149. 

Pennsylvania. —  Hinkel  v.  Cumberland 
County,  9  Pa.  Dist.  550;  Price  v.  Lancaster 
County,  24  Pa.  Co.  Ct.  225;  Hahn  v.  Derr, 
1  Woodw.  178. 

South  Carolina. —  Smith  v.  Smith,  1  Bailey 
70. 

Wisconsin. —  Crocker  v.  Brown  County,  35 
Wis.  284. 

England. —  Dew  V.  Parsons,  2  B.  &  Aid. 
562,  1  Chit.  295,  21  Rev.  Rep.  404,  18  E.  C.  L. 
164. 
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duties  of  the  office  for  such  salary  and  cannot  recover  any  additional  compen- 
sation for  any  service  within  the  line  of  his  official  duty."^^  A  statute  giving  to 
the  sheriff  for  services  not  otherwise  provided  for  such  sums  as  the  board  of  super- 
visors may  allow  does  not  apply  to  services  performed  by  the  sheriff  when  not 
acting  in  his  official  capacity. '^^  Under  a  constitutional  provision  that  no  law 
shall  increase  the  salary  or  emoluments  of  any  public  officer  after  his  election 
or  appointment,  a  law  increasing  the  compensation  of  sheriffs  or  constables  can 
apply  only  to  officers  elected  or  appointed  after  its  passage. '^^  A  constable  who 
renders  services  which  pertain  to  the  office  of  sheriff  is  entitled  to  compensation 
according  to  the  sheriff's  fee  bill,^^  while  a  sheriff  who  performs  the  duties  of  a 
constable  is  entitled  to  the  fees  allowed  constables  for  such  services,  and  can 
charge  therefor  no  other  or  different  fees  than  are  allowed  by  law  to  a  constable. 
Where  a  statute  expressly  allows  compensation  for  certain  services  but  fails  to 
fix  the  amount  a  reasonable  compensation  should  be  allowed, in  fixing  which 
the  compensation  fixed  by  another  statute  for  the  performance  of  a  similar  duty 
is  properly  taken  as  indicating  the  legislative  measure. 

b.  Agreements  as  to  Compensation.  Where  the  compensation  of  the  sheriff 
for  certain  services  which  it  is  his  duty  to  perform  is  fixed  by  statute,  the  sheriff 
cannot  recover  upon  a  contract  for  a  greater  compensation,^*  nor  can  he  recover 


See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  45. 
A  usage  of  the  court  of  equity  will  not 

warrant  the  sheriff  in  making  a  higher 
charge  for  his  services  than  is  fixed  by  the 
fee  bill.  Smith  v.  Smith,  1  Bailey  (S.  C.)  70. 

If  a  sheriff  works  slaves  taken  by  him  by 
virtue  of  an  attachment,  he  must  account 
for  the  value  of  their  labor,  and  is  not  en- 
titled to  it  in  addition  to  his  legal  fees. 
Hicks  V.  Moore,  2  Ga.  240. 

76.  Arizona. — ^ Avery  v.  Pima  County,  7 
Ariz.  26,  60  Pac.  702. 

Illinois. —  Coles  County  v.  Messer,  195  111. 
540,  63  N.  E.  391  [reversing  92  111.  App. 
432]. 

Massachusetts. —  Briggs  v.  Taunton,  110 
Mass.  423. 

N evada. -^StsitQ  v.  Beard,  21  Nev.  218,  29 
Pac.  531. 

New  Jersey. —  Hudson  County  v.  Kaiser,  75 
N.  J.  L.  9,  69  Atl.  25. 

New  York. —  See  People  v.  Leech,  43  Misc. 
435,  89  N.  Y.  Suppl.  178. 

Oregon. —  Marquam  v.  Sears,  36  Oreg.  61, 
58  Pac.  660. 

ISouth  Carolina. —  Gilreath  v.  Greenville 
County,  70  S.  C.  389,  50  S.  E.  18. 

Wisconsin. —  Parsons  V.  Waukesha  County, 
83  Wis.  288,  53  N.  W.  507. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §§  45,  58. 

A  statute  prohibiting  constables  from 
charging  or  accepting  any  fee,  or  other  com- 
pensation in  addition  to  their  salary,  does 
not  violate  the  constitution.  McAllister  v. 
Armstrong  County,  20  Pa.  Co.  Ct.  201. 

77.  Follensbee  v.  St.  Clair  County,  67  Mich. 
614,  35  N.  W.  257. 

78.  Hancox  v.  Venango  County,  20  Pa.  Co. 
Ct.  508.  See  also  Martin  v.  Santa  Bar'bara 
County,  105  Cal.  208,  38  Pac.  687. 

79.  Kottcamp  v.  York  County,  28  Pa. 
Super.  Ct.  96;  Boyle  v.  Luzerne  C'ounty,  17 
Pa.  Co.  Ct.  214,  8  Kulp  141;  Cutts  r.  llock 
County,  58  Wis.  641,  17  N,  W.  636. 

[98] 


80.  Mullins  v.  Marion  County,  72  S.  C.  84, 
51  S.  E.  535. 

Salary  or  fees. — Where  the  statute  provides 
that  a  magistrate  may  appoint  a  constable 
at  a  fixed  salary,  or  may  direct  his  papers 
to  the  sheriff,  who  shall  receive  the  same 
compensation  for  serving  them  as  a  constahle 
would  be  entitled  to,  and  the  magistrate 
has  the  papers  served  by  the  sheriff,  and  ap- 
points no  constable,  tlie  sheriff  may  collect 
the  fees  provided  for  constables  by  statute 
for  the  services  rendered  but  is  not  entitled 
to  the  full  salary  named.  Mullins  v.  Marion 
C'ounty,  72  S.  C.  84,  51  S.  E.  535. 

81.  Jones  County  v.  Arnold,  134  Iowa  580, 
111  N.  W.  973;  Pugh  v.  Good,  19  Oreg.  85, 
23  Pac.  827 ;  Lancaster  v.  Barnwell  County, 
40  S.  C.  445,  19  S.  E.  74. 

Service  to  which  rule  not  applicable. — Ala. 
Code,  3741,  authorizing  sheriffs  to  execute 
process  required  of  constables,  and  providing 
that  they  shall  receive  the  same  fees  fixed 
for  such  service,  does  not  apply  to  warrants 
of  arrest  issued  by  a  committing  magistrate, 
executed  by  a  sheriff  as  authorized  by  Code. 
§  5209,  and  hence  the  sheriff  is  entitled  to  a 
fee  of  two  dollars  therefor,  although  the 
constable's  fee  for  such  service,  fixed  by  Code, 
§  4576,  is  only  fifty  cents.  Trapp  v.  State, 
122  Ala.  394,  25  So.  194. 

82.  Garber  f.  Clayton  County,  19  Iowa  29. 

83.  Northern  Trust  Co.  v.  Snvder,  113  Wis. 
516,  89  N.  W.  460,  90  Am.  St!'  Rep.  S67. 

Resort  may  not  be  had  to  the  general  fee 
bill  fixing  the  fees  for  like  services,  if  no  fee 
is  prescribed  for  the  particular  service  ren- 
dered. Miesen  v.  Ramsev  Count v,  101  Minn. 
516,  112  N.  W.  874  [following  Justus  r.  Ram- 
sey County,  94  Minn.  72,  101  X.  W.  943; 
Wagener  r.  Ramsey  Coantv,  76  Minn.  368, 
79  N.  W.  166;  Chapel  r.  Ramsey  County,  71 
Minn.  18,  73  N.  W.  520  (orcrridiug  Schmid 
V.  Brown  County,  44  Minn.  67,  46  X.  W.  145)  ]. 

84.  Georgia. —  Forbes  r.  ]Morel,  R.  M. 
Charlt.  23.' 

lotca. —  See  Gihnan  r.  Dos  ^Moinos  Valley 
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upon  a  quantum  meruit  for  such  services  a  sum  in  excess  of  that  allowed  by  the 
statute.  But  when  such  an  ofiicer  performs  services  which  it  is  not  his  duty 
to  perform,  although  of  such  character  as  appertain  to  his  office,  he  may  lawfully 
contract  for  and  recover  compensation  like  a  private  individual,^®  or  in  the  absence 
of  an  express  contract  as  to  compensation  recover  a  reasonable  compensation.^' 
e.  Interest  on  Claim  For  Services.  A  sheriff  cannot  be  allowed  interest  on 
a  claim  against  the  county  for  services  until  his  account  has  been  presented  to 
the  board  of  supervisors  for  allowance,  and  no  interest  whatever  will  be  allowed 
on  a  sheriff's  claim  for  costs  due  him  for  services  in  a  litigated  cause. 

d.  Estoppel  as  to  Amount  of  Fees.  Where  a  sheriff  who  has  performed 
services  in  redeeming  from  a  foreclosure  sale  states,  without  any  intention  to 
deceive  and  on  the  advice  of  the  persons  interested  in  making  the  redemption, 
that  his  fees  are  a  certain  amount,  and  settles  for  such  amount,  he  is  not  estopped 
from  claiming  more  fees  on  discovering  that  he  is  entitled  to  more  than  he  stated. 
But  it  has  been  held  that  where  the  sheriff  has  procured  an  order  of  court  fixing 
the  wages  of  a  keeper  of  malefactors  with  a  stipulation  that  such  compensation 
covers  all  fees  to  the  sheriff  or  the  keeper  on  the  commitment  of  vagrants,  the 
sheriff  is  estopped  to  claim  the  fee  allowed  by  the  fee  bill  ''on  commitment  for 
any  criminal  matter." 

5.  Particular  Matters  Affecting  Compensation  or  Right  Thereto  —  a.  Place 
of  Performing  Services.  As  a  sheriff  cannot  perform  any  duty,  as  such,  outside 
the  state,  all  fees  prescribed  by  law  for  the  compensation  of  sheriffs  relate  to 
duties  performed  within  the  state. 

b.  Residence  of  Sheriff.  The  right  of  a  sheriff  to  his  fees  and  charges  for  his 
services  is  not  defeated  because  he  did  not  reside  in  the  state  during  the  time 
when  the  services  were  rendered.^® 

e.  Unauthorized  Appointment  of  Special  Officer.  An  unauthorized  appoint- 
ment of  a  special  sheriff,  and  the  execution  of  process  wrongfully  issued  to  him, 
will  not  deprive  the  sheriff  of  the  emoluments  attached  by  law  to  his  office;  and 
he  will  be  entitled  to  recover  from  the  county  the  compensation  fixed  by  law  for 
the  service  of  such  process,  if  the  same  has  not  already  been  paid  by  the  county 
to  the  special  officer.^' 


R.  Co.,  40  Iowa  20O,  where  a  contract  by 
a  sheriff  to  perform  certain  official  services 
for  a  gross  sum  in  lieu  of  the  statutory 
fees  was  held  void,  although  it  did  not  ap- 
pear whether  the  stipulated  sum  was  greater 
or  less  than  the  legal  fees. 

Michigan. — Wilcoxson  v.  Andrews,  66  Mich. 
553,  33  X.  W.  533. 

IS/ehrasJca. —  Phoenix  Ins  Co.  v.  McEvony, 
52  Nebr.  566,  72  N.  W.  956. 

New  Hampshire. —  Edgerly  v.  Hale,  71 
N.  H.  138,  51  Pac.  679. 

Neic  York. —  Crofut  v.  Brandt,  13  Abb.  Pr. 
N.  S.  128  [affirmed  in  46  How.  Pr.  481 
{affirmed  in  58  N.  Y.  106,  17  Am.  Rep.  213)]  ; 
Hatch  V.  Mann,  15  Wend.  44  [reversing  9 
Wend.  262]. 

Pennsylvania. —  Price  v.  Lancaster  County, 
24  Pa.  Co.  Ct.  225. 

Yermont. —  Brown  v.  Godfrey,  33  Vt.  120. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  47. 

85.  Wilcoxson  v.  Andrews,  66  Mich.  553,  33 
N.  W.  533. 

86.  Brown  v.  Godfrey,  33  Vt.  120,  going 
outside  of  jurisdiction  to  execute  criminal 
process. 

87.  Waldron  v.  Tuttle,  4  N.  H.  149,  hold- 
ing  that  where  a  person  delivered  to  a  con- 
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stable  a  warrant  issued  on  his  complaint  by 
a  justice  of  the  peace  on  a  prosecution  not 
sanctioned  by  the  government,  and  promised 
to  pay  the  constable  for  the  service  of  the 
process,  an  action  might  be  maintained  on 
such  promise,  and  a  reasonable  compensation 
recovered,  although  there  was  no  statute  pre- 
scribing the  fees  to  be  taken  by  a  constable 
for  such  services. 

88.  See,  generally,  Interest,  22  Cyc.  1459. 

89.  People  v.  Clinton  County,  19  N.  Y. 
Suppl.  642. 

90.  Galbraith  v.  Walker,  95  Pa.  St.  481 
[follovjing  Baum  v.  Reed,  74  Pa.  St.  320; 
Rogers  v.  Burns,  27  Pa.  St.  525].  See,  gener- 
ally, Costs,  11  Cyc.  1. 

91.  See,  generally.  Estoppel,  16  Cyc.  671. 

92.  Sharvey  v.  Rust,  50  Minn.  97,  52  N.  W. 
277. 

93.  Dougherty  v.  Cumberland,  26  Pa. 
Super.  Ct.  610. 

94.  Territorial  extent  of  sheriff's  authority 

generally  see  supra,  III,  a,  2. 

95.  Northern  Trust  Co.  v.  Snyder,  113  Wis. 
516,  89  N.  W.  460,  90  Am.  St."  Rep.  867. 

96.  Morgan  v.  Mitchell,  3  Mart.  N.  S. 
(La.)  576. 

97.  Skinner  v.  Cowley  County,  6.'J  Kan» 
557,  66  Pac.  635, 
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d.  Settlement  Between  Parties  —  (i)  Effect  on  Right  to  Statutory 
Fees.  A  settlement  between  the  parties  cannot  deprive  the  sheriff  of  his  right 
to  the  statutory  fees  for  the  services  actually  rendered  by  him.^^ 

(ii)  Effect  on  Right  to  Commissions.  The  sheriff  is  not  entitled  to  any 
commissions  upon  money  paid  to  a  judgment  creditor  before  execution  is  issued/^ 
and  even  after  execution  is  issued  payment  to  or  settlement  or  compromise  with 
the  execution  creditor  before  the  execution  is  served  or  levied  defeats  the  sheriff's 
right  to  commissions.^  But  if  a  debt  is  compromised  or  settled  between  the  parties 
after  the  levy  of  an  execution  the  sheriff  is  entitled  to  his  fees  or  commissions,^ 
and  in  order  to  make  the  same  he  may  sell  so  much  as  is  necessary  of  the  property 


98.  Daly  v.  Ely,  53  N.  J.  Eq.  270,  31  Atl. 
396  (holding  that  a  sheriff  who  in  good  faith 
advertises  a  sale  under  execution  is  entitled 
to  the  fee  allowed  by  statute  for  advertising 
the  sale,  although  a  sale  is  prevented  by  a 
payment  of  the  debt)  ;  German  American 
Bank  v.  Morris  Run  Coal  Co.,  68  N.  Y.  585 
[reversing  9  Hun  204] ;  Calhoun  v.  Lee,  29 
How.  Pr.  (N.  Y.)  1. 

99.  Miles  v.  Ohaver,  14  Ind.  206. 

1.  Indiana. —  Miles  V.  Ohaver,  14  Ind.  206. 
Kentucky.— Snell  v.  Woodford,  9  Dana  128. 
Missouri. —  Gaty  v.  Vogel,  40'  Mo.  553. 
North   Carolina. —  Kincaid  V.    Smyth,  35 

N.  €.  496,  where  the  execution  was  never 
levied  and  was  functus  officio  at  the  time  of 
the  payment.  See  also  Siler  v.  Blake,  20 
N.  C.  90,  holding  that  a  sheriff  is  not  en- 
titled to  commissions  on  a  fieri  facias,  al- 
though defendant  pay  the  money  to  plaintiff 
Avhile  the  fieri  facias  is  in  his  hands,  if  at 
the  time  defendant  held  no  property  on  which 
the  fieri  facias  could  be  levied. 

Vermont. —  Barnard  v.  Stephens,  2  Ark. 
429,  16  Am.  Dec.  733. 

Canada. — Morris  v.  Boulton,  2  C.  L.  Chamb. 
(U.  C.)  60;  Deeming  v.  Hagerman,  5  U.  C. 
Q.  B.  O.  S.  38. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  48. 

Turning  over  receipts  to  sheriff. —  The  fact 
that  defendant  gave  the  sheriff,  on  service 
of  the  execution,  his  receipts  from  plain- 
tiff, cannot  amount  to  a  payment  on  which 
the  sheriff  can  have  a  commission,  as  he  has 
no  right  to  receive  anything  but  cash.  Miles 
V.  Ohaver,  14  Ind.  206. 

2.  Connecticut. —  Preston  v.  Bacon,  4  Conn. 
471. 

Delaware. —  Middletown  Academy  v.  Coch- 
ran, 3  Pennew.  56,  50  Atl.  285;  Lofland  v. 
Jefferson,  4  Harr.  303.  See  also  Read  v. 
Randel,  3  Harr.  36. 

Indiana. — Kirland  v.  Robinson,  24  Ind.  105. 

Kentucky. —  Davis  v.  Gott,  130  Ky.  486, 
113  S.  W.  826.  See  also  Snell  v.  Woodford, 
9  Dana  128. 

Maryland. — Howard  V.  Levy  Court,  1  Harr. 
&  J.  558;  Cape  Sable  jCo.'s  Case,  3  Bland  606. 

Isleio  York. —  German  American  Bank  v. 
Morris  Run  Coal  Co.,  68  N.  Y.  585  [  revers- 
ing 9  Hun  204] ;  Crofut  v.  Brandt,  58  N.  Y. 
106,  17  Am.  Rep.  213;  Hoyt  v.  Phillips,  1 
Sweeny  76;  O'Brien  r.  Allen,  40  Misc.  693, 
83  N.  Y.  Suppl.  251;  Parsons  r.  Bowdoin,  17 
Wend.  14  (holding  that  this  is  1  riio,  altliough 
the  property  is  covered  with  prior  liens  above 


its  value )  ;  Bolton  v.  Lawrence,  9  Wend.  435 ; 
Hildreth  v.  Ellioe,  1  Cai.  192. 

North  Carolina. —  Matlock  v.  Gray,  11 
N.  C.  1.  Contra,  under  later  statute.  Daw- 
son V.  Graffin,  84  N.  C.  100. 

Pennsylvania. —  Middleton  v.  Summers,  3 
Serg.  &  R.  549;  Larzelere  v.  Fisher^  24  Pa. 
Super.  Ct.  194,  so  holding  under  Pa.  Act 
July  11,  1901  (Pamphl.  Laws  663).  Contra, 
under  different  statute.  Irwin  v.  Jones,  3  Pa. 
Dist.  782,  16  Pa.  Co.  Ct.  97 ;  Hantsch  v.  Zell, 
2  Woodw.  92. 

England.— '  A\c]i\n  v.  Wells,  5  T.  R.  470, 
2  Rev.  Rep.  641,  101  Eng.  Reprint  265. 

Canada. —  Brown  v.  Johnson,  5  Can,  L.  J. 
O.  S.  17  {explaining  Walker  v.  Fairfield,  8 
U.  C.  C.  P.  95] ;  Grant  v.  Hamilton,  2  Can. 
L.  J.  N.  S.  262;  Morris  v.  Boulton,  2*0.  L. 
Chamb.  (U.  C.)  60.  See  also  Morrison  v. 
Taylor,  9  Ont.  Pr.  390.  But  compare  Hamil- 
ton, etc.,  R.  Co.  V.  Gore  Bank,  20  Grant  Ch. 
(U.  C. )  190  {following  Buchanan  v.  Frank, 
15  U.  C.  C.  P.  196;  Michie  V.  Reynolds,  24 
U.  C.  Q.  B.  303]. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  48. 

Contra.— Gaff  v.  Holland,  31  Ark.  543', 
Nordyke-Marmon  Co.  v.  Jones,  93  Iowa  705, 
61  N.  W.  1085;  Wjmne  v.  Mississippi,  etc., 
R.  Co.,  45  Miss.  569;  O'Shea  v.  Kavanaus^h, 
65  Nebr.  639,  91  N.  W.  578;  Vance  r.  Colum- 
bus Bank,  2  Ohio  214;  Bushnell  v.  Eaton, 
Wright  (Ohio)  720. 

Failure  to  give  notice  to  defendant. —  Un- 
der Del.  Dig.  241,  providing  that  if  an  exe- 
cution be  levied  on  property,  and  settled, 
without  a  sale,  after  the  expiration  of  thirty 
days  from  the  levy  and  notice  to  defendant, 
the  sheriff  should  be  entitled  to  dollarago; 
but,  if  settled  before  the  expiration  of  such 
thirty  days,  dollarage  should  not  be  allowed, 
a  sheriff's  dollarage  was  disallowed  on  an  exe- 
cution levied  for  more  than  thirty  days,  and 
then  settled  without  sale,  where  no  notice  had 
been  given  to  defendant.  Read  r.  Randel,  3 
Harr.  (Del.)  36. 

Where  a  settlement  is  obtained  by  means 
of  pressure  exerted  by  the  sheriff  ho  is  en- 
titled to  reasonable  connx^nsation  for  services 
performed,  although  no  special  foe  Ix'^  assigned 
for  such  service  in  any  statute  or  table  of 
costs.  Grant  v.  Hamilton,  2  Can.  L.  J.  N.  8. 
262. 

Settlement  by  promissory  notes. — Where, 
after  seizure  by  a  sheriff  under  an  execution, 
the  execution  was  settled  between  (he  parties 
by  the  taking  of  promissory  notes  from  de 
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levied  on,^  The  general  rule  in  such  case  is  that  the  sheriff  shall  receive  the  same 
compensation  as  though  the  service  begun  had  been  actually  consummated.* 
Accordingly,  where  an  execution  has  been  levied  on  property  sufficient  to  satisfy 
the  judgment,  and  the  judgment  is  compromised  for  less  than  the  whole  amount, 
the  sheriff  is  entitled  to  commissions  on  the  whole  amount ;  ^  and  a  sheriff  is  entitled 
to  commission  on  a  capais  ad  satisfaciendum  which  he  has  executed  on  defendant 
who,  before  the  return-day  of  the  execution,  pays  the  amount  thereof  to  the 
execution  creditor  by  whom  he  is  discharged  from  custody/  So  also  where  the 
debt  is  settled  between  the  parties  after  the  service  or  levy  of  an  attachment  the 
sheriff  is  entitled  to  commissions  ^  at  the  rate  allowed  upon  executions,^  upon 
the  value  of  the  property  attached,^  not  exceeding  the  sum  at  which  the  settle- 


fendant,  and  the  sheriff  was  ordered  to  de- 
liver up  possession  but  the  writ  was  not  with- 
drawn, the  execution  was  satisfied  so  as  to 
entitle  the  sheriff  to  something  for  poundage. 
McRoberts  v.  Hamilton,  7  Ont.  Pr.  95. 

Withdrawal  from  possession  pursuant  to 
order  based  on  agreement  of  parties. — ^Where 
the  sheriff  under  a  fieri  facias  seized  goods 
sufficient  to  cover  the  claim,  and  afterward 
withdrew  from  possession,  in  obedience  to  a 
judge's  order  founded  upon  an  undertaking 
of  defendant  to  credit  the  amount  of  the  levy 
on  an  execution  which  he  held  against  plain- 
tift',  the  sheriff  was  entitled  to  poundage. 
Thomas  v.  Cotton,  12  U.  C.  Q.  B.  148. 

Defendant  not  liable. — Where  the  money 
is  paid  to  plaintiff  after  the  levy  of  an  exe- 
cution defendant  is  not  liable  to  the  sheriff 
for  his  commission.  Gordons  v.  Maupin,  10 
Mo.  352,  354,  47  Am.  Dec.  118  [folloiced  in 
Irwin  V.  Milburn,  10  Mo.  456],  where  it  is 
said :  "  The  question  whether  the  plaintiff 
in  the  execution  would  be  liable  to  the  sheriff 
for  his  commission,  is  not  now  before  us,  nor 
is  it  intended  to  give  any  opinion  respecting 
it." 

3.  Howard  v.  Levy  Court,  1  Harr.  &  J. 
(Md.)  558. 

4.  Preston  f.  Bacon,  4  Conn.  471. 

Body  execution. — Where  an  officer  had  ar- 
rested the  execution  debtor,  and  was  on  his 
way  with  him  to  the  jail,  when  a  settlement 
was  effected,  the  officer  was  entitled  to  be  al- 
lowed for  his  services  only  what  he  would 
have  obtained  had  he  committed  the  debtor 
to  prison.  Preston  v.  Bacon,  4  Conn.  471. 
But  compare  Corbet  v.  McKenzie,  6  U.  C. 
Q.  B.  605,  holding  that  under  the  rule  of 
Hilary  Term,  10  Vict.,  where  the  sheriff  has 
defendant  in  custody  on  a  capias  ad  satis- 
faciendum, he  has  so  far  made  the  money  as 
to  entitle  him  to  poundage,  the  body  of  de- 
fendant being  satisfaction. 

5.  Hoyt  V.  Phillips,  1  Sweeny  (N.  Y.)  76. 

6.  Gardner  V.  Neal,  9  Graft.   (Va.)  85. 

7.  Miller  v.  Miller,  108  N.  Y.  App.  Div. 
310,  95  N.  Y.  Suppl.  763;  Plummer  v.  Inter- 
national Power  Co.,  88  N.  Y.  App.  Div.  452, 
85  N.  Y.  Suppl.  107;  Woodruff  v.  Imperial 
F.  Ins.  Co.,  27  Hun  (N.  Y.)  229  [distin- 
guishing as  decided  under  a  different  statute 
German  American  Bank  v.  Morris  Run  Coal 
Co.,  68  N.  Y.  585  {reversing  9  Hun  204)]; 
Pritchard  V.  California  Bank,  51  Barb. 
(N.  Y.)  184  (holding  that  the  sheriff  was 
entitled  to  poundage  where  an  arrangement 

[IV,  A,  5,  d,  (II)] 


had  been  made  by  which  defendants  agreed 
to  pay  certain  drafts  if  the  suit  should  be 
discontinued,  and  this  was  done,  and  the 
money  was  paid)  ;  O'Brien  v.  Obel,  46  Misc. 
(N.  Y.)  449,  92  N.  Y.  Suppl.  333;  O'Brien  v. 
National  Conduit,  etc.,  Co.,  43  Misc.  (N.  Y.) 
327.  87  K  Y.  Suppl.  131;  Haase  v.  Levering, 
38  N.  Y.  Suppl.  432,  1  N.  Y.  Annot.  Cas.  404 ; 
Bartlett  v.  Jessup,  18  Abb.  Pr.  (N.  Y.)  448 
[followed  in  Muller  v.  Santler,  18  Abb.  Pr. 
(N.  Y.)  450,  28  How.  Pr.  87  {approved  in 
Jellinghaus  v.  Scheldt,  18  Abb.  Pr.  (N.  Y.) 
452)];  Allaire  Works  V.  The  Hu  Quang,  18 
Abb.  Pr.  (N.  Y.)448  note;  Trenor  V.  Fachin, 
12  Abb.  Pr.  (N.  Y.)  136,  20  How.  Pr.  405; 
Mathews  v.  Matson,  67  How.  Pr.  (N.  Y.) 
116;  Shaw  V.  Armstrong,  2  Heisk.  (Tenn.) 
420.  Contra,  Hoge  V.  Page,  11  How.  Pr. 
(N.  Y.)  207. 

Where  the  sheriff  attaches  the  interest  of 
defendant  in  a  mining  company,  and  the  par- 
ties thereupon  compromise  the  claim  for  a 
specified  sum,  the  sheriff  is  not  entitled  to 
poundage,  because  he  has  not  attached  any 
property  which  he  could  sell  by  virtue  of  the 
attachment,  but  in  such  case  he  is  entitled 
to  the  fees  allowed  by  statute  for  the  services 
rendered.  Calhoun  v.  Lee,  29  How.  Pr. 
(N.  Y.)  1. 

What  amounts  to  settlement. — Where  a 
sheriff  has  made  a  levy  and  put  a  person  in 
charge,  and  a  stay  is  taken,  and  judgment 
affirmed,  and  payment  made  directly  to 
plaintiff's  attorney,  this  is  a  "settlement," 
within  N.  Y.  Code,  §  3307,  subd.  7,  and  the 
sheriff  is  entitled  to  poundage  and  to  an  al- 
lowance. Mathews  v.  Matson,  67  How.  Pr. 
(N.  Y.)  116.  But  the  discharge  of  the  prop- 
erty by  the  filing  of  an  undertaking  by  de- 
fendant is  not  a  settlement  and  the  sheriff 
is  not  entitled  to  poundage.  Haase  v.  Lever- 
ing, 38  N.  Y.  Suppl.  432,  1  N.  Y.  Annot.  Cas. 
404. 

Sheriff  entitled  to  poundage,  although  ac- 
tion settled  without  consideration. —  Miller  v. 
Miller,  108  N.  Y.  App.  Div.  310,  95  N.  Y. 
Suppl.  763. 

8.  Muller  V.  Santler,  18  Abb.  Pr.  (N.  Y.) 
450,  28  How.  Pr.  87  [approved  in  Jellinghaus 
V.  Scheldt,  18  Abb.  Pr.  (N.  Y.)  452]. 

9.  Plummer  v.  International  Power  Co.,  88 
N.  Y.  App.  Div.  452,  85  N.  Y.  Suppl.  10-7; 
Woodruff  V.  Imperial  F.  Ins.  Co.,  27  Hun 
(N.  Y.)  229  [affirmed  in  90  N.  Y.  521]; 
O'Brien  v.  Obel,  46  Misc.  (N.  Y.)  449,  92 
N.  Y.  Suppl.  333. 
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ment  is  made;  and  also  to  be  repaid  his  necessary  disbursements,"  and  the  statutes 
sometimes  permit  him  to  retain  the  property  levied  on  until  his  fees  and  com- 
missions are  paid.^^  In  order  to  entitle  the  sheriff  to  compensation  upon  the 
ground  that  the  debt  has  been  settled,  although  the  money  has  not  passed  through 
his  hands,  it  is  necessary  that  the  debt  should  be  paid  by  or  for  defendant. In 
several  of  the  states  it  is  provided  that  when  an  attachment  or  execution  which 
has  been  levied  is  settled  between  the  parties  without  a  sale  the  sheriff  is  entitled 
to  one  half  of  the  commission  allowed  in  case  of  a  sale.^^  Where  such  half  com- 
mission is  allowed  in  case  of  an  attachment  upon  the  demand  sued  upon  it  must 
be  computed  upon  the  amount  really  due  and  paid  and  accepted  on  the  settle- 
ment and  not  the  amount  for  which  the  attachment  was  sued  out;  but  the 
plaintiff  cannot  deprive  the  sheriff  of  all  or  a  part  of  his  commission  by  remitting 
all  or  part  of  the  amount  really  due  him  from  defendant. Where  the  amount 
of  an  execution  is  paid  by  the  debtor  to  the  execution  plaintiff  after  the  return- 
day  of  the  writ,  the  sheriff  is  not  entitled  to  commissions,  the  money  not  being 
made  by  him.^' 

e.  Expiration  of  Term  of  Office.  A  deputy  sheriff  who  has  levied  upon  goods 
and  retains  them  in  his  custody  after  his  principal's  term  of  office  has  expired 
is  entitled  to  the  fees  for  such  custody,  until  he  surrenders  the  goods  to  the  new 
sheriff. Where  an  attachment  is  levied  by  a  sheriff  and  the  property  released 
on  a  forthcoming  bond,  and,  the  attachment  being  sustained,  the  proceeds  of 
the  property  are  paid  to  and  disbursed  by  the  successor  of  the  sheriff  who  levied 
the  attachment,  such  successor,  and  not  the  former  sheriff,  is  entitled  to  the 
commissions.^^  Where  after  a  jury  has  been  summoned  for  the  circuit,  but  before 
the  return-day  of  the  venire,  the  sheriff  goes  out  of  office,  he  is  entitled  to  the 
fees  for  summoning  the  jury,  but  not  for  returning  the  venire. A  sheriff,  after 
expiration  of  his  term  of  office,  may  sue  for  fees  and  commissions  in  an  attach- 
ment concluded  during  his  term.^^ 

6.  Acts  Performed  by  Deputy.    When  sheriff's  fees  are  given  by  statute,  they 


10.  Plummer  v.  International  Power  Co., 
88  N.  Y.  App.  Div.  452,  85  N.  Y.  Suppl.  107; 
Woodruff  V.  Imperial  F.  Ins.  Co.,  27  Hun 
(N.  Y.)  229  [affirmed  in  90  N.  Y.  521]; 
Shaw  V.  Armstrong,  2  Heisk.  (Tenn.)  420, 
holding  that  where  after  an  attachment  had 
heen  levied  defendant  became  bankrupt,  and 
plaintiff  agreed  to  take  five  hundred  dollars, 
and  release  the  attachment,  and  prove  his 
debt  in  bankruptcy,  the  sheriff  should  be  al- 
lowed commissions  on  the  five  hvmdred  dol- 
lars, but  not  on  what  might  be  realized  in 
bankruptcy.  See  also  Pritchard  v.  California 
Bank,  51  Barb.  (N.  Y.)  184;  Trenor  v. 
Fachin,  12  Abb.  Pr.  (N.  Y.)  136,  20  How.  Pr. 
405. 

11.  Trenor  v.  Fachin,  12  Abb.  Pr.  (N.  Y.) 
136,  20  How.  Pr.  405. 

12.  O'Brien  v.  National  Conduit,  etc.,  Co., 
43  Misc.  (N.  Y.)  327,  87  N.  Y.  Suppl.  131. 

13.  Larzelere  v.  Fisher,  24  Pa.  Super.  Ct. 
194,  holding  that  where  a  levy  had  been  made 
under  a  levari  facia  sur  mortgage,  but  before 
the  sale  plaintiff  sold  and  assigned  the  judg- 
ment to  another  and  received  the  money 
therefor,  without  such  money  going  through 
the  hands  of  the  sheriff,  the  latter  was  not 
entitled  to  commissions  on  such  money. 

14.  Morrow  r.  Rosentihl,  100  Ala.  1*98,  17 
So.  608;  U.  S.  Rolling  Stock  Co.  v.  Clark,  95 
Ala.  322,  10  So.  917;  Morse  r.  Gibbons,  43 
Oal.  377;  Gates  u.  Buck,  75  Mo.  688;  Gaty  v. 


Vogel,  40  Mo.  553;  Sturges  v.  Lackawanna, 
etc.,  R.  Co.,  27  N.  J.  L.  424. 

This  allowance  "is  made  for  the  trouble, 
care,  and  risk  of  the  officer  in  discovering  and 
levying  upon  the  property  of  the  defendant, 
and  its  safe-keeping  for  the  purpose  of  a  sale 
and  the  securing  the  payment  of  the  amount 
due."  Sturges  r.  Lackawanna,  etc.,  R.  Co.,  27 
N.  J.  L.  424,  426  [quoted  with  approval  in 
Morrow  v.  Rosentihl,  106  Ala.  198.  200,  17 
So.  60'8]. 

Assignment  of  judgment  to  defendant. — 

The  sheriff  was  entitled  to  such  half  commis- 
sions when,  after  a  levy,  but  1)<?fore  sale,  the 
judgment  was  assigned  to  defendant,  who  I'e- 
called  the  execution  and  settled  the  judgment. 
Gates  V.  Buck,  75  Mo.  688. 

15.  U.  S.  Rolling  Stock  Co.  v.  Clark,  95 
Ala.  322,  10  So.  917  [approved  in  Morrow  v. 
Rosentihl,  106  Ala.  198,  17  So.  608]. 

16.  Morrow  /•.  Rosentihl,  106  Ala.  lOS.  17 
So.  608,  so  holding  where  the  levy  was  suffi- 
cient to  satisfv  the  claim  of  plaintiff  in  full. 

17.  Lofland'  r.  Jefferson,  4  llarr.  (Del.) 
303. 

18.  Dolivcr  v.  Collingwood.  15  R.  I.  510. 
8  Atl.  711. 

19.  King  r.  Vogel  Paint,  etc.,  Co.,  46  Mo. 
App.  374. 

20.  Woods  r.  Cibson.  6  Johns.  (N.  Y.)  125. 
ai.  O'Briou  V.  Obol,  46  Misc.  (N.  Y.)  449, 

92  N.  Y.  Suppl.  333. 
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are  given  to  the  sheriff,  although  the  services  may  be  rendered  by  a  deputy ; 
but  where  a  writ  of  habeas  corpus  is  served  upon  the  sheriff,  the  costs  for  such 
service  belong  to  the  officer  by  whom  the  writ  is  served  and  not  to  the  sheriff.^^ 
Where  the  statute  provides  that  a  certain  duty  shall  be  performed  by  the  police 
force  of  a  city,  and  that  deputy  sheriffs  shall  not  receive  compensation  for  such 
service,  the  sheriff  is  not  entitled  to  compensation  for  such  service  when  per- 
formed by  deputies.^*  Where  a  sheriff  is  allowed  compensation  by  the  county 
for  the  services  of  a  bailiff,  he  is  not  entitled  to  make  a  further  claim  against  the 
county  for  fees  earned  by  the  bailiff .^^ 

7.  Services  Outside  of  Official  Duties.^^  Where  a  sheriff  or  constable,  in 
connection  with  the  execution  of  a  writ,  performs  services  which  are  no  part  of 
his  official  duty,  such  services  are  performed  in  his  private  capacity  and  in  order 
to  recover  therefor  he  must  show  an  employment  for  the  purpose;  and  where 
a  statute  requires  certain  acts  to  be  done  but  does  not  designate  the  person  or 
officer  who  shall  perform  the  service,  a  constable  who  renders  the  service  is  entitled 
to  compensation,  although  none  is  specifically  provided  for  by  the  statute.^^ 

8.  Excessive  Fees  or  Charges.^^  The  sheriff  or  constable  will  not  be  allowed 
to  make  excessive  charges  or  to  collect  excessive  fees ;  but  although  the  unlawful 
excess  of  fees  charged  by  an  officer  for  serving  the  writ  of  a  prior  attaching  creditor, 
and  taxed  in  the  bill  of  costs,  has  absorbed  the  debtor's  property  to  the  injury 
of  a  subsequent  attaching  creditor,  the  latter  can  maintain  no  action  against 
the  officer  for  the  injury. 

9.  Forfeitures  and  Penalties.^^  Under  some  statutes  a  sheriff  who  claims 
or  exacts  illegal  or  excessive  fees  forfeits  his  fees,^*  or  subjects  himself  to  a  penalty. 


22.  Sargent  v.  La.  Plata  County,  21  Colo. 
158,  40  Pac.  366;  Chicago,  etc.,  R.  Co.  v. 
Dunning,  18  111.  494;  Chipman  v.  Wayne 
County,  127  Mich.  490,  86  N.  W.  1024;  Day 
f.  New  York,  66  N.  Y.  592  [reversing  6  Hun 
92].  But  compare  Locke  v.  Belknap  County, 
71  N.  H.  208,  51  Atl.  914,  holding  that 
under  Pub.  St.  c.  287,  §  20,  providing  that 
jailers  shall  be  entitled  to  fifty  cents  for  re- 
ceiving a  prisoner  into  custody  and  discharg- 
ing him,  a  deputy  jailer  appointed  by  the 
sheriff,  who,  under  Pub.  St.  c.  282,  §  3,  has 
the  legal  custody  of  the  prisoner  in  the 
sheriff's  absence  or  disability,  and  who  per- 
forms the  sheriff's  duties  of  receiving  and 
discharging  prisoners,  is  entitled  to  the  fees 
therefor,  instead  of  the  sheriff,  so  far  as  the 
sheriff  is  concerned. 

23.  Geissinger  V.  Huntingdon  County,  3  Pa. 
Co.  Ct.  106. 

24.  Chipman  v.  Wayne  County,  127  Mich. 
490,  86  K  W.  1024. 

25.  State  v.  Welsh,  109  Iowa  19,  79  N".  W. 
369. 

26.  Duties  of  sheriff  or  constable  see  supra, 
III. 

27.  Colorado  Mortg.,  etc ,  Co.  v.  Messemer, 
12  Colo.  App.  361,  55  Pac.  611. 

28.  Early  v.  Luzerne  County,  7  Kulp  (Pa.) 
512. 

29.  Recovery  back  of  excessive  payments 

see  infra,  IV,  G,  1. 

30.  Monte  Vista  State  Bank  v.  Brennan,  7 
Colo.  App.  427,  43  Pac.  1050,  (App.  1897) 
50  Pac.  1076;  Chase  r.  De  Wolf,  69  111.  47 
(holding  that  a  charge  of  eighty-five  dollars 
for  replevying  one  or  two  express  \Yagon 
loads  of  goods  —  such  charge  amounting  to 
almost  one  half  the  value  of  the  goods  — 
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should  not  be  allowed)  ;  Feusier  v.  Virginia 
City,  3  Nev.  58  (holding  that  in  an  action 
by  a  sheriff  against  a  city  for  services  and 
fees,  he  cannot  justify  extortionate  fees  by 
evidence  that  he  was  directed  by  the  city 
attorney  to  follow  the  revenue  law  in  mak- 
ing the  service  of  summons  and  notice  of  sale, 
and  that  he  followed  the  custom  of  other  of- 
ficers in  performing  unnecessary  services  in 
order  to  charge  therefor). 

31.  Turner  r.  Norris,  35  Me.  112,  so  hold- 
ing on  the  ground  that  the  subsequent  at- 
taching creditor  had,  under  the  statute,  the 
right  to  become  a  party  to  the  prior  attach- 
ment suit,  and  as  he  did  not  do  so  the  judg- 
ment in  that  suit  was  conclusive  of  its  own 
correctness  so  long  as  it  remained  unreversed. 

32.  See,  generally.  Forfeitures,  19  Cyc. 
1355. 

33.  See,  generally.  Penalties,  30  Cyc.  1331. 
Amercement  of  sheriff  or  constable  gen- 
erally see  infra,  IX. 

34.  Ware  v.  Wilson,  22  La.  Ann.  102. 

35.  Colorado. —  Monte  Vista  State  Bank  v. 
Brennan,  7  Colo.  App.  427,  43  Pac.  1050, 
(App.  1897)  50  Pac.  1076. 

Connecticut. —  Littlefield  v.  Cowles,  74 
Conn.  241,  50  Atl.  737;  Stoddard  v.  Couch, 
23  Conn.  238. 

Massachusetts. —  Shattuck  v.  Woods,  1 
Pick.  171. 

Michigan. —  Peck  v.  City  Nat.  Bank,  51 
Mich.  353,  16  N.  W.  681,  47  Am.  Rep.  577. 

Nehraska. — O'Shea  v.  Kavanaugh,  65  Nebr. 
639,  91  N.  W.  578,  holding  that  the  fact  that 
a  litigant  against  whom  the  sheriff  has  col- 
lected fees  not  authorized  by  law  has  a  rem- 
edy by  a  motion  to  retax  costs  does  not  de- 
prive him  of  his  right  to  proceed  against  the 
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The  right  of  action  for  the  statutory  penalty  for  charging  excessive  fees  is  usually 
limited  to  the  person  against  whom  such  fees  were  charged. Where,  in  an  action 
against  an  officer  to  recover  a  statutory  penalty  because  of  illegal  fees  charged, 
the  complaint  alleged  that  several  writs  were  served  at  the  same  time,  the  fees 
charged  for  each  service  being  illegal,  and  that  defendant  received  in  payment 
of  his  fees  a  certain  sum,  it  was  not  demurrable,  as  stating  several  causes  of  action 
in  one  count. A  statute  providing  that  sheriffs  shall  forfeit  their  fees  when- 
ever they  return  a  paper  or  process  into  court  without  indorsement  thereon  oi 
the  fees  claimed  by  them  applies  only  to  fees  accruing  on  any  process  or  paper 
returned  into  court  .^^  The  fact  that  an  officer  has  been  guilty  of  an  impropriety 
in  connection  with  the  discharge  of  an  official  duty  does  not  necessarily  deprive 
him  of  his  right  to  his  fees.^^ 

10.  Right  of  De  Facto  Officer.  One  who  is  only  a  sheriff  de  facto  has  no 
right  to  the  emoluments  of  the  office  for  the  time  he  occupies  the  same,  as  against 
one  who  during  such  period  was  the  sheriff  de  jure ;  and  one  who  assumes  the 
office  of  sheriff,  being  constitutionally  ineligible,  cannot  recover  compensation 
from  the  count})  for  his  services,  although  he  was  apparently  well  elected,  and 
was  permitted  to  serve  without  any  proceedings  of  ouster.*^ 

11.  Rights  of  Deputies,  Assistants,  and  Substitutes.    Deputy  sheriffs  are 


sheriff  and  his  bondsmen,  under  Comp.  St. 
c.  28,  §  34,  for  the  recovery  of  the  fifty  dol- 
lars penalty  therein  provided. 

'Neio  Hampshire. —  Edgerly  v.  Hale,  71 
N.  H.  138,  51  Atl.  679;  McClure  v.  Locke,  61 
N.  H.  14. 

Vermont. —  Johnson  v.  Burnham^  22  Vt. 
639. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  57,  340. 

A  charge  of  the  maximum  fee  allowed  by 
law,  although  excessive  in  the  particular  case, 
does  not  subject  the  sheriff  to  a  penalty. 
Monte  Vista  State  Bank  v.  Brennan,  7  Colo. 
App.  427,  43  Pac.  1O50,  (App.  1897)  50  Pac. 
1076. 

The  fact  that  one  has  paid  the  sum  de- 
manded without  pointing  out  the  particular 
items  of  illegal  charge  is  no  waiver  of  his 
right  to  exact  the  penalty  therefor.  McClure 
V.  Locke,  61  N.  H.  14. 

Construction  of  statutes. — An  officer  is  not, 
under  the  statutes  of  Dec.  6,  1796,  and  June 
13,  1813,  liable  to  a  penalty  for  taking  fees 
on  account  of  services  for  which  no  fees  are 
enumerated  in  the  statutes,  but  only  when 
he  takes  more  than  the  prescribed  amount 
for  services  to  which  fees  are  fixed  by  the 
statutes.  Walker  v.  Ham,  2  N.  H."  238. 
Rev.  St.  (1849)  tit.  49,  §  23,  imposing  a 
penalty  on  any  officer  who  indorses  on  a 
writ,  or  demands  and  receives,  more  than 
his  legal  fees,  is  a  penal  act  relating  to  civil 
suits  only,  and  hence  a  constable  who  ar- 
rested defendant,  charged  with  the  commis- 
sion of  a  riot,  was  not  liable  thereunder  for 
an  excessive  charge  of  fees.  Stoddard  v. 
Couch,  23  Conn.  238. 

36.  Littlefield  v.  Cowles,  74  Conn.  241,  50 
Atl.  737. 

Recovery  of  fees  paid  from  adverse  party. 

—  An  officer  who  charges  a  greater  amount 
of  fees  than  is  allowed  by  law  for  serving 
a  writ,  and  who  receives  the  amount  so 
cliargod  from  plaintilF  in  that  suit,  while 
that  suit  is  pending  in  court,  is  liable  to 


plaintiff,  from  whom  he  so  receives  pajTuent, 
for  the  penalty  imposed  by  statute  for  re- 
ceiving illegal  fees,  notvt  ithstanding  plaintiff 
has  subsequently  obtained  judgment  in 
his  favor,  in  the  suit  in  which  the  fees 
were  charged,  and  the  fees  as  charged  by  the 
officer  have  been  taxed  in  the  bill  ol  costs 
and  paid  to  the  attorney  of  plaintiff  by  de- 
fendant in  that  suit.  Johnson  v.  Burnham, 
22  Vt.  639. 

37.  Littlefield  v.  Cowles,  74  Conn.  241,  50 
Atl.  737. 

38.  Smardon  v.  Green,  10  La.  Ann.  701, 
holding  that  therefore  a  sheriff's  charges  for 
keeping  property  are  not  forfeited  by  failure 
to  return  the  amount  thereof  into  court. 

39.  Thompson  v.  \N\\ej,  200  Me.  479,  hold- 
ing that  where  defendant  in  an  action  of 
scire  facias  against  him  as  bail  procured  a 
constable  to  attend  the  court  to  receive  the 
principal  on  his  being  surrendered  by  the 
bail,  such  constable  was  not  deprived  of  his 
right  to  recover  his  legal  fees  of  defendant 
because  he  was  guilty  of  an  impropriety  in 
detaining  the  principal  for  a  daj'  or  two. 

40.  McCue  V,  Wapello  Countv,  56  Iowa 
698,  10  N.  W.  248,  41  Am.  Rep."  134. 

The  rightful  officer  can  recover  from  tlie 
de  facto  officer  the  fees  and  perquisites  re- 
ceived by  him  while  in  office,  after  deducting 
the  necessary  expenses  of  earning  the  same. 
Bier  f.  Gorrell,  30  W.  Va.  95,  3  S.  E.  30, 
8  Am.  St.  Rep.  17. 

If  the  action  is  brought  more  than  five 
years  after  the  intrusion  commenced  but 
within  less  than  that  time  before  it  ended, 
plaintiff  may  recover  the  profit  of  office  re- 
ceived within  five  years  before  the  action  was 
commenced,  but  not  profits  received  more 
than  five  years  before  that  time.  Bier  v. 
Gorrell,  30  W.  Va.  95,  3  S.  E.  30,  8  Am.  St. 
Rep.  17. 

41.  Matthews  v.  Copiah  County,  53  ^liss. 
715,  24  Am.  Rep.  715,  where  it  is  said  that 
by  bringing  suit  against  the  county  plain- 
till'  p\it  his  title  in  issue. 
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entitled  to  compensation  for  their  services/^  which  is  sometimes  fixed  by  statute/^ 
or  left  to'  be  determined  by  the  county  commissioners  or  the  county  court,^^ 
subject  to  a  limit  as  to  amount/^  but  is  also  sometimes  fixed  by  private  contract 
between  the  sheriff  and  the  deputy.*^  Where  the  statute  allows  no  fees  or  a 
deputy  sheriff  a  person  who  is  appointed  a  deputy  sheriff,  without  any  contract 
with  the  sheriff  as  to  his  compensation,  can  recover  from  the  sheriff  the  reasonable 
value  of  services  performed,  on  a  quantum  meruit;  but  persons  summoned  by 
the  sheriff  under  his  authority  to  summon  the  power  of  the  county  are  not 
deputies,  and  the  sheriff  is  not  liable  to  them  for  compensation.^*^  To  entitle 
persons  summoned  to  attend  a  circuit  court  or  court  of  oyer  and  terminer  as 
marshals  or  constables  to  their  fees,  it  is  enough  that  they  are  summoned  and 
attending,  ready  to  perform  their  duties  as  marshals  or  constables. Where  the 
statute  gives  the  sheriff  no  fee  for  a  particular  service,  a  deputy  who  performs 
such  service  can  claim  no  compensation;^^  and  under  a  statute  prohibiting  the 
payment  to  an  officer  of  constructive  fees,  or  fees  not  specifically  allowed  by  law, 
where  a  sheriff,  who  is  obliged  to  act  as  bailiff  of  the  circuit  court,  appoints  one  of 
his  regular  deputies  to  so  act,  such  deputy  is  not  entitled  to  pay  from  the  county 


42.  Philips  V.  Christian  County,  87  111. 
App.  481, 

A  special  deputy  sheriff,  appointed  for  a 
year  to  preserve  the  peace,  is  "  a  civil  officer," 
within  a  statute  allowing  such  officers  a 
certain  sum  in  the  bill  of  costs  for  arresting 
and  prosecuting  to  conviction  any  of  the 
offenses  therein  enumerated.  Reves  v.  State, 
11  Lea  (Tenn.)  124. 

The  fees  earned  by  a  deputy  sheriff  while 
the  office  of  sheriff  is  vacant  by  reason  of 
the  death,  resignation,  or  removal  of  the  in- 
cumbent, belong  to  the  deputy  himself,  and 
neither  the  representatives  of  the  late  sher- 
iff nor  the  newly  appointed  sheriff  have  any 
right  or  claim  thereto.  McKellar  v.  Hender- 
son, 27  Grant  Ch.  (U.  C.)  181. 

Attendance  at  court. — ^Where  the  judge  of 
the  superior  court  requires  the  sheriff'  and 
all  his  deputies  to  attend  upon  the  sessions 
of  that  court,  and  the  sheriff  has  been  paid 
for  such  services  the  amount  fixed  by  stat- 
ute, the  deputies  have  no  claim,  either  in 
their  own  names  or  in  the  name  of  the 
sheriff,  against  the  county  for  the  services 
thus  rendered.  Floyd  County  t.  Foster,  112 
Ga.  133,  37  S.  E.  90. 

The  fact  that  the  executive  calls  out  a 
part  of  the  military  force  of  the  state  for 
the  preservation  of  the  peace  in  the  same  ex- 
igencies under  which  a  special  deputy  is  en- 
rolled, and  under  which  he  is  compelled  to 
perform  like  services,  furnishes  no  reason 
why  he  should  not  recover  from  the  county 
for  the  time  served  by  him  during  which  the 
militia  are  called  out.  Philips  v.  Christian 
County,  87  111.  App.  481. 

Overtime  work. — A  special  deputy  sheriff 
appointed  under  the  Illinois  act  of  June  16, 
1887,  cannot  recover  for  overtime  under  the 
eight-hour  law.  Philips  v.  Christian  County, 
87  111.  App.  481. 

43.  Christine  County  v.  Merrigan,  191  111. 
484,  61  N.  E.  479  [affirming  92  111.  App. 
428];  Henry  v.  Yamhill  County,  37  Oreg. 
562,  62  Pac.  375. 

44.  Hogan  v.  Cascade  County,  36  Mont. 
183,  92  Pac.  529,  holding  that  Laws  (1905), 
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p.  164,  did  not  create  a  new  class  of  deputies 
or  authorize  the  sheriff  to  appoint  deputies 
to  act  as  jailers  and  to  fix  their  salaries 
without  the  consent  or  approval  of  the  com- 
missioners. 

45.  Henry  v.  Yamhill  County,  37  Oreg.  562, 
62  Pac.  375. 

Where  a  constable  is  appointed  as  special 
bailiff  to  summon  talesmen,  his  compensation 
is  to  be  fixed  by  the  court  at  a  just  and 
reasonable  amount  in  view  of  the  time  em- 
ployed and  his  traveling  expenses,  and  he  is 
not  entitled  to  the  fees  allowed  by  law  to  a 
sheriff  for  that  service.  Carroll  v.  Durham, 
219  111.  64,  76  N.  E.  78. 

46.  Hogan  v.  Cascade  County,  36  Mont. 
183,  92  Pac.  529. 

47.  Bale  v.  Mudd,  63  S.  W.  451,  23  Ky.  L. 
Rep.  594;  Falls  v.  Powell,  20  Grant  Ch. 
(U.  C.)  454;  Fraser  v.  Eraser,  11  U.  C. 
Q.  B.  109. 

Adjustment  of  accounts  under  contract  for 
division  of  fees  see  Bale  v.  Mudd,  63  S.  W. 
451,  23  Ky.  L.  Hep.  594. 

Construction  of  agreement  for  division  of 
fees  see  Fraser  v.  Fraser,  11  U.  C.  Q.  B.  109. 

Change  in  duties  as  affecting  compensation, 
—  Where  a  sheriff  appoints  a  deputy  at  a 
stipulated  compensation,  and  the  latter  exe- 
cutes a  bond  to  the  sheriff'  reciting  that  the 
deputy  is  to  act  as  such  during  the  sheriff's 
term,  the  acceptance  of  such  bond  by  the 
sheriff  constitutes  a  contract  between  him 
and  the  deputy,  and  the  latter,  having  per- 
formed his  duties  during  the  sheriff's  entire 
term,  is  entitled  to  his  stipulated  compensa- 
tion, although  a  part  of  the  duties  originally 
assigned  to  him  were  taken  away  from  him 
by  the  sheriff".  Davis  v.  Baker,  45  W.  Va. 
455   32  S  E.  239. 

48.  Mayfieid  v.  Moore,  139  Ala.  417,  36 
So.  21. 

49.  See  supra,  II,  C,  13. 

50.  Power  v.  Douglas  County,  75  Nebr. 
734,  106  N.  W.  782. 

51.  People  V.  Green,  64  Barb.  (N.  Y.)  493. 

52.  Day  v.  New  York,  66  N.  Y.  592  [re- 
versing 6  Hun  92], 
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for  his  services.^^  But  a  deputy  sheriff  may  receive  compensation  for  furnishing 
evidence  which  leads  to  the  conviction  of  persons  impHcated  in  the  commission 
of  a  crime,  when  he  had  no  legal  duty  to  perform  by  virtue  of  his  office,  and  the 
offense  was  committed  and  the  trial  had  out  of  his  county.^*  Where  the  statute 
limits  the  portion  of  the  fees  for  travel  and  services  which  a  sheriff  may  demand 
and  receive  from  his  deputies,  a  bond  from  the  deputy  to  the  sheriff,  conditioned 
to  pay  over  a  larger  amount  of  such  fees,  is  void ;  but  under  such  a  statute  a 
sheriff  may  take  the  bond  from  his  deputy,  conditioned  to  pay  over  the  portion 
allowed  by  law  of  all  fees  that  he  shall  receive.^®  An  elisor  appointed  to  execute 
powers  and  orders  of  the  court  is  invested  with  the  powers,  duties,  and  respon- 
sibilities of  the  sheriff  in  the  performance  of  such  duties,  and  is  entitled  to  the 
compensation  allowed  the  sheriff  for  performing  such  duties,  when  he  demands 
the  same."  Where  the  statute  limits  the  power  of  a  sheriff  in  the  selection  of 
attendants  upon  courts  of  oyer  and  terminer  to  a  selection  from  the  existing 
constables  and  marshals,  one  not  at  the  time  either  constable  or  marshal,  who  is 
appointed  by  the  sheriff  "  a  special  deputy  sheriff  to  assist  in  preserving  the  public 
peace,  to  attend  the  Court  of  Oyer  and  Terminer,"  cannot  recover  from  the  county 
compensation  for  his  attendance  upon  the  court  under  such  appointment,  although 
the  statute  gives  compensation  to  constables  or  marshals  for  attending  court.^^ 
One  appointed  to  attend  on  a  criminal  court  for  which  he  is  paid  a  per  diem  is 
not  entitled  to  the  fees  allowed  sheriffs  for  summoning  special  juries. 

12.  Unnecessary  Services.  A  sheriff  who  in  the  performance  of  a  duty  does 
more  than  is  necessary  will  not  be  allowed  fees  for  the  extra  and  superfluous 
services;  but  as  a  constable  is  required  to  execute  all  the  warrants  that  come 
into  his  hands,  he  is  entitled  to  compensation  for  each  that  he  executes,  and  is 
not  responsible  if  the  magistrate  unduly  multiplies  warrants. 

13.  Contract  Making  Payment  of  Fees  Contingent  on  Success  of  Litigant. 
A  contract  by  which  the  payment  of  a  sheriff's  fees  is  made  to  depend  upon  the 
contingency  of  success  in  the  proceedings  in  which  he  is  employed  is  void  as 
contrary  to  public  policy. 

14.  Fees  Erroneously  Charged  and  Included  in  Judgment.  The  facts  that  a 
sheriff  has  erroneously  charged  a  fee  to  which  he  is  not  entitled  and  that  the  same 
has  been  included  in  the  judgment  do  not  entitle  the  sheriff  to  recover  the  amount 
from  plaintiff,®^  even  though  the  amount  has  been  collected  from  defendant.®^ 

15.  Statement  or  Return  of  Items.  Under  some  statutes  a  sheriff  cannot 
recover  fees  if  he  neglects  or  refuses,  when  required,  to  furnish  a  bill  of  particulars,^^ 


53.  Logan  County  i;.  Roady,  56  Ark.  581, 
20  S.  W.  519. 

54.  Harris  v.  More,  70  Cal.  502,  11  Pac. 
780. 

55.  Farrar  v.  Barton,  5  Mass.  395. 

56.  Mattoon  v.  Kidd,  7  Mass.  33. 

57.  Griffith  v.  Montandon,  4  Ida.  75,  35 
Pac.  704. 

58.  Day  v.  New  York,  66  N.  Y.  592  [re- 
versing 6  Hun  92]. 

59.  Brantly  v.  State,  4  Baxt.  (Tenn.) 
307. 

60.  Ft.  Smith  Sewer  Dist.  No.  1  v.  Ft. 
Smith  School  Dist.,  70  Ark.  59,  66  S.  W. 
152  (holding  that  where  sixty-six  tracts  of 
land  owned  by  one  party  were  joined  in  the 
same  proceeding,  and  sixty-six  copies  of  the 
complaint  were  served  on  the  owner,  the 
sheriff  was  entitled  to  but  one  fee  therefor, 
service  of  one  copy  only  being-  necessary  in 
such  case)  ;  Feusier  v.  Virginia  City,  3  Nev. 
58;  Com.  v.  Murr,  7  Pa.  Dist.  685;  Com. 
V.  Clark,  7  Pa,  Dist.  683;  Com.  v.  Milley, 
7  Pa.  Dist.  680. 


A  custom  of  other  officers  to  perform  \m- 
necessary  services  in  order  to  charge  there- 
for eannot  justify  such  a  charge.  Feusier 
X).  Virginia  City,  3  Nev.  58. 

61.  Davison  v.  Franklin  County,  18  Pa. 
Co.  Ct.  374. 

62.  Edgerly  v.  Hale,  71  N.  H.  138,  51  Atl. 
679. 

63.  Miesen  v.  Ramsey  County,  101  Minn. 
516,  112  N.  W.  874. 

64.  Steenerson  v.  Polk  County,  68  Minn. 
509,  518,  71  N.  W.  687,  where  it  is  said: 
"  If  the  fees  were  illegal,  the  plaintiff  [sher- 
iff] is  not  entitled  to  them,  whether  paid  or 
not ;  and,  if  they  were  not  properly  and 
legally  taxed  and  inserted  in  the  judgment, 
and  hence  paid  by  the  defendants,  tliat  is  no 
concern  of  the  plaintilV,  but  of  the  defendants 
named  in  the  warrants." 

65.  Van  Ftten  v.  Selden,  36  Nebr.  209,  54 
N.  W.  261. 

A  person  indebted  for  fees  may  waive  such 
itemized  statement. —  Van  Etten  v.  Selden, 
36  Nebr.  209,  54  N.  VV.  261. 
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or  the  officer's  right  to  fees  upon  mesne  or  final  process  is  made  to  depend 
on  his  returning  upon  the  process  the  particular  items  of  his  charges.^® 

B.  Subjects  of  Compensation  or  Reimbursement  —  l.  Service  of 
Process,  Notices,  Etc.^^  —  a.  In  General.  A  sheriff  or  constable  is  as  a  rule 
allowed  compensation  for  the  service  and  return  of  process,  notices,  and  the 
like.^« 

b.  Service  of  Same  Process  or  Writ  on  Several  Persons.  Where  a  sheriff  is 
required  to  serve  the  same  process  or  writ  on  a  number  of  persons,  he  is  entitled 
to  his  statutory  fee  for  each  individual  served, and  not  merely  to  one  fee  for 
service  upon  all ;  and  the  fact  that  he  is  unable  to  serve  all  does  not  deprive  him 
of  his  right  to  his  fees  for  the  services  which  he  has  made."^^ 

e.  Unsuccessful  Attempts  to  Serve  Process.  The  statutes  sometimes  allow 
a  sheriff  compensation  for  endeavoring  to  serve  process,  although  he  is  unable  to 
find  and  serve  the  party ;  but  in  the  absence  of  some  such  provision  the  sheriff 
is  entitled  to  no  fees  for  unsuccessful  attempts  to  serve  process. 

2.  Arrest,  Keeping,  and  Transportation  of  Prisoners  in  Civil  Proceedings  — • 
a.  In  General.  A  sheriff  or  constable  is  usually  allowed  compensation  for  his 
official  services  in  executing  a  warrant  of  arrest, or  commitment,'^  or  arrest- 
ing a  debtor  and  committing  him  to  prison  under  a  body  execution,"  or 


66.  Van  Etten  v.  Selden,  36  Nebr.  209,  54 
N.  W.  261. 

67.  Process  generally  see  Pkocess,  32  Cyc. 
412. 

Notice  generally  see  Notice,  29  Cyc.  1110. 
Compensation  for  service  or  levy  and  re- 
turn of  process  against  property  see  infra, 

IV,  B,  6. 

68.  McMichael  v.  Southern  R.  Co.,  117 
Ga.  518,  43  S.  E.  850  (holding  that  on  serv- 
ice of  'a  writ  in  certiorari  the  sheriff  is  en- 
titled to  a  fee  of  two  dollars)  ;  Wilmarth  v. 
Knight.  14  Gray  (Mass.)  112;  Edgerly  v. 
Hale,  71  N.  H.  138,  51  Atl.  679;  McCallister 
i\  Armstrong  County,  9  Pa.  Super.  Ct.  423; 
Price  V.  Lancaster  County,  7  Pa.  Super.  Ct. 
119  {affirmed  in  189  Pa.  St.  95,  41  Atl.  987]. 

Service  of  writ  in  trustee  process. —  The 
execution  of  the  command  in  a  trustee  writ 
to  summon  the  trustee,  although  creating  an 
attachment  of  defendant's  property  in  the 
trustee's  possession,  is  a  service  of  process 
on  the  trustee,  which  entitles  the  sheriff  to 
the  fee  allowed  by  statute.  Edgerly  v.  Hale, 
71  N.  H.  1383  51  Atl.  679. 

Services  in  causes  tried  before  same  jury. — 
On  several  warrants  on  complaints  which  the 
law  requires  to  be  tried  by  the  same  jury, 
the  fees  of  the  sheriff  for  the  service,  and 
for  summoning  jurors  and  notifying  the  par- 
ties and  his  compensation  for  presiding  at 
the  trial,  are  to  be  the  same  as  if  there  had 
been  one  warrant.  Wilmarth  v.  Knight,  14 
Gray  (Mass.)  112. 

No  fee  for  return  of  "  not  found  "  on  sub- 
pcena  in  chancery. — Oatts  r.  Jones,  12  B.  Mon. 
(Ky.)  49. 

No  fee  chargeable  for  serving  papers  not 
requiring  an  answer. —  Erwin  v.  Martin,  2 
Wend.  (N.  Y.)  250. 

69.  Price  v.  Lancaster  County,  7  Pa.  Super. 
Ct.  119  {affirmed  in  189  Pa.  St.  95,  41  Atl. 
987,  and  followed  in  McCallister  v.  Arm- 
strong County,  9  Pa.  Super.  Ct.  423;  Barron 

V.  Lackawanna,  7  Pa.  Super.  Ct.  124;  Mc- 
Knifl"  V.  Delaware,  7  Pa.  Super.  Ct.  123]  ; 
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Moore  v.  McClure,  26  Tex.  Civ.  App.  459, 
64  S.  W.  810. 

70.  Moore  v.  McClure,  26  Tex.  Civ.  App. 
459,  64  S.  W.  810. 

71.  Moore  v.  McClure,  26  Tex.  Civ.  App. 
459,  64  S.  W.  810. 

72.  Wagoner  v.  Ramsey  County,  76  Minn. 
368,  79  N.  W.  166. 

73.  Wagener  v.  Ramsey  County,  76  Minn. 
368,  79  N.  W.  166. 

74.  See,  generally,  Arrest,  3  Cyc.  867. 

75.  Davison  v.  Franklin  County,  18  Pa. 
Co.  Ct.  374. 

76.  Davison  f.  Franklin  County,  18  Pa. 
Co.  Ct.  374.  See  also  Thomas  v.  St.  Louis 
County,  61  Mo.  547. 

Commitment  by  sheriff. —  Wagner  St. 
p.  626,  §  14,  allowing  sheriffs  a  fee  "  for 
committing  any  person  to  jail,''  relates  to 
the  execution  of  a  warrant  issued  by  an 
officer  exercising  judicial  functions,  and  does 
not  contemplate  cases  where  the  prisoner  is 
arrested  under  a  capias,  and,  in  default  of 
bail,  is  committed  by  the  sheriff  to  the 
county  jail.  Thomas  v.  St.  Louis  County, 
61  Mo.  547. 

77.  M aryland. —  Stewart  v.  Dorsey,  3  Harr. 
&  M.  401. 

Mississippi. — Bourdeaux  v.  Warren  County, 
66  Miss.  231,  5  So.  227. 

'NeiD  Hampshire. — •  Burnham  v.  Strafford 
County  Sav.  Bank,  5  N.  H.  446. 

H^ew  YorA:.— Scott  v.  Shaw,  13  Johns.  378; 
Adams  v.  Hopkins,  5  Johns.  252. 

Virginia. —  Gardner  v.  Neal,  9  Graft.  85. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  60. 

The  fact  that  the  execution  is  subsequently 
countermanded  by  the  legislature  does  not 
defeat  the  sheriff's  right  to  his  poundage 
fees.  Stewart  v.  Dorsey,  3  Harr.  &  M.  (Md.) 
401. 

Violation  of  privilege. —  A  sheriff  is  not 
entitled  to  any  fees  where  he  arrests  a  per- 
son on  a  capias  ad  satisfaciendum  while  such 
person  is  privileged  from  arrest,  such  service 


SHERIFFS  AND  CONSTABLES      [35  Cye.]  1563 


making  an  arrest  under  an  attachment  issued  against  a  person  charged  with 
contempt. 

b.  Safe-Keeping  and  Transportation.  Wliere  a  sheriff  necessarily  incurs 
expense  in  the  safe-keeping  and  transportation  of  a  debtor  arrested  under  an 
execution,  he  is  entitled  to  be  reimbursed  therefor.'^  But  it  has  been  held  that, 
in  the  absence  of  statutory  provision,  a  sheriff  is  not  entitled  to  mileage,  in  addition 
to  his  own  travel,  for  conveying  a  witness  under  arrest  to  a  magistrate's  office, 
and  from  thence  to  jail.^^ 

e.  Erroneous  Detention  of  Prisoner.  Where  defendant  in  an  action  of  scire 
facias  against  him  as  bail  has  procured  a  constable  to  attend  the  court  to  receive 
the  principal  surrendered  by  the  bail,  errors  on  the  part  of  the  officer  in  detaining 
the  principal  will  not  deprive  him  of  his  right  to  his  legal  fees.^^ 

d.  Arrest  or  Commitment  of  Several  Persons  on  Same  Process.  It  has  been 
held  that  a  sheriff  or  constable  is  entitled  to  but  a  single  fee  for  executing  a  warrant 
of  arrest,  although  two  or  more  persons  are  named  therein  but  that  he  is 
entitled  to  the  statutory  fee  for  each  person  committed  where  more  than  one 
is  named  in  the  commitment. Where  several  persons  are  named  in  an  attach- 
ment the  sheriff  is  entitled  to  his  fee  for  each  person  attached.^* 

e.  Arrest  of  Same  Person  on  Several  Writs.  Where,  op.  the  same  date,  two 
attachments,  in  different  suits,  issued  to  the  sheriff,  each  for  the  same  persons, 
who  had  neglected  to  appear  as  witnesses,  and  separate  returns  were  made  thereon, 
they  having  been  served  at  different  dates,  and  the  witnesses  produced  at  different 
times,  it  was  held  that  the  sheriff  is  entitled  to  his  fees  in  each  case  for  attaching 
each  person  named  in  the  attachment  and  mileage  on  each  writ.^^ 

f.  Vacation  of  Writ.  It  has  been  held  that  a  sheriff  is  not  entitled  to  pound- 
age upon  vacation  of  an  execution  against  the  person  issued  after  failure  to  collect 
the  money  after  an  execution  against  property.^® 

3.  Services  in  Criminal  Proceedings  —  a.  In  General.  Sheriffs  and  con- 
stables are  usually  allowed  compensation  for  their  services  in  criminal  proceed- 


being  irregular,  void,  and  of  no  effect.  Wragg 
V.  Swart,  10  Johns.  (N.  Y.)  93. 

Sheriff  not  entitled  to  poundage  unless 
judgment  paid. —  Bowe  v.  Campbell,  63  How. 
Pr.  (N.  Y.)  167;  Milne  v.  Davis,  2  Binn. 
(Pa.)  137. 

Surrender  of  defendant  by  bail. — ^Where  a 
capias  ad  satisfaciendum  was  d-elivered  with 
instructions  to  return  it  "  non  est  inventus  " 
after  four  days,  and  the  bail  in  the  mean- 
time surrendered  defendant  into  the  cus- 
tody of  the  sheriff,  he  was  entitled  to  pound- 
age. Gillespie  v.  Nickerson,  1  Ont.  Pr. 
305. 

The  death  of  the  judgment  debtor  while  in 
custody  does  not  entitle  the  sheriff  to  pound- 
age. Flack  V.  State,  95  N.  Y.  461  [affirming 
29  Hun  286]. 

Discharge  of  defendant. — Where  a  defend- 
ant was  taken  under  a  capias  ad  satisfaci- 
endum, and  discharged  from  custody  on  the 
ground  that  no  previous  fieri  facias  had  been 
issued  on  the  judgment,  there  being  special 
bail  in  the  action,  the  sheriff"  was  entitled 
to  his  poundage,  as  he  had  incurred  the  risk 
of  being  made  liable  for  an  escape,  in  an 
action  in  which  he  could  not  avail  liimself 
of  the  irreguhirity  as  a  defense.  Scott  v. 
Shaw,  13  Johns.  (N.  Y.)  378.  Sec  also  Hin- 
man  f.  Brees,  13  Johns.    (N.  Y.)  529. 

78.  Smith  V.  Birdsall,  9  Johns.  (N.  Y.) 
328,  holding  tliat  a  slier  ill'  is  entitled  to  his 
reasonable  fees  and  expenses  for  arresting  a 


former  sheriff  on  an  attachm.ent  for  a  con- 
tempt in  not  returning  process. 

79.  Burnham  v.  Strafford  County  Sav. 
Bank,  5  N.  H.  446. 

80.  Boyle  V.  Luzerne  County,  17  Pa.  Co. 
Ct.  214. 

81.  Thompson  v.  Wiley,  20  Me.  479. 

82.  McCallister  v.  Armstrong  County,  9  Pa. 
Super.  Ct.  423  {reversing  on  other  grounds 
19  Pa.  Co.  Ct.  449,  and  distinguishing  Price 
V.  Lancaster  County,  7  Pa.  Super.  Ct.  119 
{affirmed  in  189  Pa.  St.  95,  41  Atl.  987)]; 
Keller  v.  Clinton  Countv,  4  Pa.  Dist.  216; 
English  V.  Tioga  County,' 21  Pa.  Co.  Ct.  340; 
Davison  v.  Franklin  County,  18  Pa.  Co.  Ct. 
374;  Deihl  v.  Dauphin  County,  18  Pa.  Co. 
Ct.  146;  Woomer  v.  Clearfield  County,  17 
Pa.  Co.  Ct.  665 ;  Humer  0.  Cumber  land 
County,  16  Pa.  Co.  Ct.  552. 

83.  Wilhelm  v.  Fayette  County,  168  Pa. 
St.  462,  31  Atl.  1009;  McCallistor  r.  Arm- 
strong County,  9  Pa.  Super.  Ct.  423  [;t- 
vcrsing  19  Pa.  Co.  Ct.  449]  ;  Davison  v. 
Franklin  County,  18  Pa.  Co.  Ct.  374. 

84.  Crippen  v.  Lackawanna  Countv,  3  Lack. 
Leg.  N.  (Pa.)  138. 

85.  Crippen  V.  Lackawaiuia  C\nintv,  3  Lack. 
Leg.  N.  (Pa.)  138. 

86.  O'Brien  v.  American  Suroty  Co.,  88 
N.  Y.  Ajip.  Div.  526,  S5  N.  Y.  Suppl. 
316. 

87.  See,  generally,  Criminal  Law.  12  Cvc. 
70. 

[IV,  B,  S,  a] 
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ings/^  but,  in  accordance  with  the  general  rule  on  the  subject,^®  they  are  entitled 
to  fees  for  such  services  only  in  criminal  proceedings  as  the  statutes  provide 
compensation  for/^  and  for  services  for  which  no  compensation  is  provided  no 
fees  can  be  collected. Where  the  statute  allows  sheriffs  a  sum  not  exceeding 
a  certain  amount  per  annum  from  the  county  for  services  in  criminal  cases  of  a 
certain  class,  they  are  not  entitled  to  any  other  compensation  in  such  cases. 
Where  the  statute  allows  compensation  to  a  sheriff  for  assistance  in  executing  a 
commitment  to  the  state  prison,  only  when  he  has  a  certificate  of  necessity  there- 
for, a  county  board  has  no  authority  to  make  such  allowance  otherwise. The 
failure  of  a  prosecution  because  the  law  under  which  it  was  instituted  had  expired 
or  been  repealed  before  the  prosecution  was  commenced  cannot  affect  the  right 
of  the  sheriff  to  his  costs. ^* 

b.  Arrest  —  (i)  In  General.  The  making  of  arrests  is  a  service  for 
which  sheriffs  and  constables  are  ordinarily  allowed  compensation.^®  If  a  warrant 
of  arrest  in  a  criminal  action  is  regular  and  valid  on  its  face,  the  sheriff  or  con- 
stable is  bound  to  serve  it,  and  may  collect  his  fees  from  the  county  for  so  doing, 
notwithstanding  any  knowledge  of  his  own  as  to  matters  affecting  the  validity 


88.  See  State  v.  Heege,  40  Mo.  App.  650; 
Com.  V.  Taylor,  5  Pa.  Co.  Ct.  510,  holding 
that  under  the  act  of  April  2,  186.8,  entitling 
the  sheriff  to  a  fee  on  indictment  in  every 
capital  case,  and  also  a  certain  fee  in  every 
"other  criminal  case,  the  sheriff  is  entitled 
to  costs  in  every  criminal  case,  except  capital 
cases,  although  no  indictment  has  been  drawn. 

A  town  constable  or  marshal  appointed  by 
municipal  authorities,  under  authority  of  the 
town  charter,  is  entitled  to  the  same  costs 
in  criminal  prosecutions  in  such  towns,  under 
the  state  laws,  as  an  ordinary  constable  is 
entitled  to.    State  v.  Heege,  40  Mo.  App.  650. 

89.  See  supra,  IV,  A,  1. 

90.  McHenry  v.  Hot  Spring  County,  57 
Ark.  565,  22  S.  W.  175 ;  Wagener  v  Ramsey 
County,  76  Minn.  368,  79  N.  W.  166  (hold- 
ing that  the  only  compensation  to  which  the 
sheriff  of  Ramsey  county  is  entitled  for  bring- 
ing prisoners  into  the  municipal  court  of  the 
city  of  St.  Paul,  for  final  trial  in  that  court, 
charged  with  offenses  against  the  laws  of 
the  state  or  against  the  city  ordinances,  is 
that  covered  by  his  per  diem  fees  for  attend- 
ing said  court)  ;  State  v.  Mason,  82  Mo.  App. 
239. 

91.  Thomas  v.  Scott  County  Com'rs,  15 
Minn.  324;  State  V.  Mason,  82  Mo.  App.  239 
[folloicing  State  v.  Brown,  146  Mo.  401,  47 
S.  W.  504]  (holding  that  the  sheriff  was 
not  entitled  to  collect  fees  for  attending  the 
St,  Louis  circuit  court  in  criminal  business 
or  for  summoning  juries  to  serve  therein)  ; 
Matter  of  Hempstead,  36  N.  Y.  App.  Div. 
321,  55  N.  Y.  Suppl.  345  [affirmed  in  160 
N.  Y.  685,  55  N.  E.  1101]. 

92.  Culbertson  v.  Jefferson  County  Com'rs, 
1  Greene  (Iowa)  416;  Ross  County  v.  State, 
49  Ohio  St.  373,  34  N.  E.  735.  But  compare 
Parker  v.  Robertson,  14  La.  Ann.  249,  hold- 
ing that  Act  (1855),  §  15,  which  gave  the 
sheriffs  one  hundred  dollars  per  annum  as 
compensation  for  their  services  in  criminal 
cases,  did  not  intend  this  sum  as  their  sole 
compensation. 

93.  Northern  Trust  Co.  v.  Snyder,  113  Wis. 
516,  89  N.  W.  460,  90  Am.  St.  Rep.  867. 

[IV,  B,  3,  a] 


94.  Rogers  v.  Marlboro  County,  32  S.  C. 
555,  11  S.  E.  383. 

95.  See,  generally,  Arrest,  3  Cyc.  867. 

96.  Alabama. —  Trapp  v.  State,  122  Ala. 
394,  25  So.  194. 

California. —  Dyer  v.  Placer  County,  90 
Cal.  276,  27  Pac.  197. 

MicMgoAi. —  Allor  v.  Wayne  County,  43 
Mich.  76,  4  IS".  W.  492. 

Minnesota. —  Dean  v.  Renville  County,  50 
Minn.  232,  52  N.  W.  650. 

Pennsylvania. — Hays  v.  Cumberland  County, 
5  Pa.  Super.  Ct.  159  [affirmed  in  186  Pa. 
St.  109,  40  Atl.  282]. 

Wisconsin. — ■  Crocker  v.  Brown  County 
Sup'rs,  35  Wis.  284. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  62. 

A  constable  of  the  city  of  Detroit,  being 
a  common-law  peace  officer,  and  having  power 
to  execute  criminal  process  of  the  justices 
of  the  peace  of  such  city  for  offenses  com- 
mitted in  the  county  of  Wayne  outside  of 
the  city,  is  entitled  to  compensation  for  the 
arrest  of  parties  charged  to  have  committed 
crimes  outside  of  the  city  and  in  Wayne 
county,  partly  subject  to  trial  by  a  justice 
of  the  peace  and  partly  beyond  his  trial 
powers.  Allor  v.  Wayne  County,  43  Mich. 
76,  4  N.  W.  492. 

Arrest  outside  of  state. — A  constable  who, 
having  a  warrant  for  the  arrest  of  a  crim- 
inal, pursues  him  into  another  state  under 
directions  of  the  prosecuting  attorney,  and 
arrests  him  therein  and  leaves  him  there 
until  he  returns  and  obtains  a  requisition, 
and  then  brings  him  back  to  the  county, 
cannot  recover  for  his  services  and  expenses, 
since  the  arrest  in  another  state  was  a 
violation  of  both  public  and  private  rights, 
nor  can  a  promise  to  pay  therefor  be  im- 
plied.   Smith  V.  Portage  County,  9  Ohio  25. 

No  extra  allowance  can  be  made  for  serv- 
ing a  warrant  of  arrest.  Crocker  v.  Brown 
County  Sup'rs,  35  Wis.  284. 

Fraudulently  evading  or  attempting  to 
evade  payment  of  railroad  fare  is  a  public 
offense  within  a  statute  allowing  compensa- 
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of  the  proceedings ;  but  such  an  officer  is  not  entitled  to  fees  for  making  an  arrest 
under  a  criminal  process  which  states  no  offense  and  is  therefore  void  on  its  face.^^ 
Constables  have  been  held  not  entitled  to  fees  for  arresting  vagrants,  disorderly 
persons,  or  incorrigible  children,  where  the  persons  arrested  were  not  committed. 

(ii)  Arrest  of  Person  Against  Whom  Several  Warrants  Issued. 
Where  a  sheriff  arrests  a  person  against  whom  he  holds  several  warrants  he  is 
entitled  to  but  a  single  fee  and  not  to  a  fee  for  each  warrant.^ 

(ill)  Arrest  of  Several  Persons  Under  One  Warrant.  Under  a 
statute  allowing  a  certain  fee  for  executing  a  warrant  on  behalf  of  the  state,  a 
constable  is  entitled  to  but  a  single  fee  for  executing  a  warrant  of  arrest  regard- 
less of  the  number  of  persons  named  therein.^ 

(iv)  Voluntary  Return  of  Fugitive  From  Justice.  Under  some 
statutes  a  sheriff  is  not  entitled  to  compensation  for  the  apprehension  and  volun- 
tary return  of  fugitives  from  justice  from  without  the  state,  unless  authorized 
in  writing  by  the  district  attorney,  certifying  that  the  ends  of  justice  will  thereby 
be  subserved.^ 

(v)  Search  For  Persons  Not  Found.  A  sheriff  is  not  entitled  to  a  fee 
for  an  unsuccessful  search  for  a  witness  or  a  person  charged  with  crime  under  a 
warrant  of  arrest  lodged  in  his  office.^ 

(vi)  Pursuit  of  Persons  Charged  With  Crime.  The  statutes  sometimes 
allow  a  sheriff  compensation  for  the  time  occupied  and  the  necessary  expense 
incurred  in  the  pursuit  of  a  person  accused  of  felony  and  who  has  escaped  from 
custody  or  pursuit  without  fault  or  negligence  of  the  sheriff;  ^  and  under  a  statute 
authorizing  the  county  board  to  defray  the  expenses  of  any  person  aiding  in  the 
pursuit  or  arrest  of  persons  accused  of  felony,  the  board  may,  in  its  discretion, 
pay  the  sheriff  for  expenses  incurred  by  him  in  capturing  and  returning  to  the 
county  persons  charged  with  felony.^ 

e.  Proeuring  Backing  of  Warrant.  A  constable  has  been  held  entitled  to 
reimbursement  of  the  sum  paid  the  justice  of  another  county  for  backing  a 
warrant. 

d.  Transportation  of  Prisoners.    Compensation  is  usually  allowed  for  trans- 


tion  for  arresting  persons  charged  with  a 
public  offense.  Dyer  V.  Placer  County,  90 
Cal.  276,  27  Pac.  197. 

Money  paid  by  the  sheriff  to  a  third  person 
for  finding  defendant's  hiding  place  is  not 
within  the  class  of  fees  and  compensations 
allowed  by  the  statute.  Rockwell  v.  Monroe 
County,  10  Iowa  591. 

97.  Dean  v.  Renville  County,  50  Minn.  232, 
52  N.  W.  650. 

98.  Dean  v.  Renville  County,  50  Minn.  232, 
52  N.  W.  650. 

99.  Price  v.  Lancaster  County,  24  Pa.  Co. 
Ct.  225. 

1.  McHenry  v.  Hot  Spring  County,  57  Ark. 
565,  567,  22  S.  W.  175,  where  it  is  said: 
"  He  could  not  have  lawfully  arrested  him 
more  than  once,  without  setting  him  at 
liberty,  or  his  escape,  neither  of  which,  it 
appears,  occurred." 

2.  Woomer  v.  Clearfield  County,  5  Pa.  Dist. 
362 ;  Humer  v.  Cumberland  County,  4  Pa. 
Dist.  588,  16  Pa.  Co.  Ct.  552;  Iveller  r. 
Clinton  County,  4  Pa.  Dist.  216;  Price  v. 
Lancaster  County,  24  Pa.  Co.  Ct.  225  [follow- 
ing McCallister  Armstrong  County,  9  Pa. 
Super.  Ct.  423]  ;  English  Tioga,  21  Pa. 
Co.  Ct.  340;  Deihl  r.  Dauphin  County,  18 
Pa.  Co.  Ct.  146  (the  words  "  for  eacli  defend- 
ant "  in  a  corresponding  clause  of  an  earlier 


statute  having  been  omitted  in  the  later)  ; 
Com.  V.  Lloyd,  9  Kulp  (Pa.)  48. 

There  is  but  one  warrant  where  several  are 
jointly  charged  with  a  crime  whether  such 
warrant  be  made  out  on  one  piece  of  paper 
for  all  or  on  a  separate  piece  of  paper  for 
each.  Deihl  v.  Dauphin  County,  18  Pa.  Co. 
Ct.  146. 

3.  Douglas  Co.  v.  Sommer,  120  Wis.  424, 
98  N.  W.  249. 

4.  Thomas  r.  Scott  County  Com'rs,  15 
Minn.  324;  Eco  p.  Wyles,  1  "Den.  (X.  Y.) 
658;  Whittle  u.  Saluda  County,  56  S.  C.  505, 
35  S.  E.  203  (holding  that  Rev.  St.  §  2561, 
providing  that  the  sheriff  shall  be  entitled 
to  a  certain  fee  for  every  search  for  persons 
or  goods  not  found,  and  return  on  the  exe- 
cution of  nan  est  inventus  or  nulla  hona 
applies  only  to  a  civil  execution)  :  Green  r. 
Anderson  County,  56  S.  C.  411,  34  S.  E.  691 
(holding  that  Rev.  St.  §  2561.  does  not  re- 
late to  process  issued  by  a  magistrate).  But 
compare  Rogers  v.  Marlboro  County,  32  S.  C. 
555,  11  S.  E.  383. 

5.  Douglas  County  V.  Sommer,  120  Wis. 
424,  98  N.  \V.  249.' 

6.  La  Salle  County  v.  Milligan,  143  111. 
321,  32  N.  E.  196. 

7.  IMcCallistor  r.  Armstrong  Countv.  9  Pa. 
Super.  Ct.  423. 

[IV,  B,  3,  d] 
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porting  prisoners  to  the  place  where  they  are  to  be  confined;^  or  bringing  to  court 
and  producing  as  witnesses  persons  confined  in  the  penitentiary;  ^  and  in  the 
absence  of  fraud,  county  commissioners  cannot,  on  the  presentation  of  a  sheriff's 
bill  of  expenses,  question  his  exercise  of  discretion  in  taking  prisoners  separately 
to  the  reformatory/^  The  sheriff  is  also  entitled  to  be  reimbursed  for  traveling 
expenses  in  transporting  prisoners,"  and  the  amount  paid  for  necessary  guards 
and  help.^""^  A  sheriff  is  sometimes  allowed  compensation  for  his  official  services 
in  bringing  a  prisoner  who  is  confined  in  jail  into  court  for  trial    and  returning 


8.  California. —  Dyer  v.  Placer  Cotinty,  90 
Cal.  276,  27  Pac.  197. 

Illinois. —  Goodell  v.  Townsend,  13  111.  600. 

loiva. —  Bringolf  v.  Polkj  41  Iowa  554. 

Michigan. —  Hursley  v.  Auditor-Gen.,  90 
Mich.  439,  51  N.  W.  530. 

Ohio. —  Ketter  v.  Scioto  County,  29  Ohio 
Cir.  Ct.  149. 

Oregon. —  Crossen  v.  Earhart,  8  Oreg.  370. 

Pennsylvania. —  Peeling  'V.  York  County, 
212  Pa.  St.  245,  61  Atl.  911;  Yordy  v.  Leb- 
anon County,  4  Pa.  Co.  Ct.  162. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  64. 

The  sheriff  is  entitled  to  a  per  diem  com- 
pensation only,  together  with  mileage  and 
expenses  for  removing  convicts  to  the  peni- 
tentiary, without  regard  to  the  number  of 
convicts  removed.  Yordy  v.  Lebanon  County, 
4  Pa.  Co.  Ct.  162,  so  holding  under  the 
Pennsylvania  fee  bill  of  1868. 

Money  paid  by  the  sheriff  to  a  third  per- 
son for  conveying  the  prisoner  to  the  place 
of  custody  is  not  within  the  class  of  fees  and 
compensations  allowed  by  the  statute.  Rock- 
well V.  Monroe,  10  Iowa  591. 

Unless  provided  by  statute  a  sheriff  or  con- 
stable cannot  hold  a  county  liable  for  the 
transportation  of  prisoners  arrested  by  him. 
McCallister  v.  Armstrong  County,  9  Pa. 
Super.  Ct.  423,  holding  that  a  statute  allow- 
ing such  officers  the  expenses  of  removing 
any  person  charged  with  having  committed 
an  offense  in  one  county  into  another  county  " 
does  not  apply  to  the  transportation  of  a 
prisoner  arrested  in  one  county  on  a  warrant 
issued  by  a  justice  of  the  peace  of  another 
county.  Neither  is  a  sheriff  entitled  to  be 
reimbursed  out  of  the  state  treasury  for  the 
cost  of  transporting  to  another  county  a  wit- 
ness in  a  criminal  case  charged  with  con- 
tempt where  the  statute  makes  no  provision 
therefor.  Suter  v.  Stone,  108  Ky.  518,  56 
S.  W.  971,  22  Ky.  L.  Rep.  224.  In  the 
absence  of  statute  a  county  is  not  liable  for 
the  expense  of  taking  a  prisoner  from  the 
place  of  confinement  to  a  justice's  office  for 
further  hearing,  but  even  without  statutory 
authority  a  county  may  be  held  liable  to 
a  constable  for  the  car-fare  of  a  prisoner 
brought  up  on  commitment.  Long  v.  North- 
umberland County,  20  Pa.  Co.  Ct.  70. 

9.  Bringolf  v.  Polk  County,  41  Iowa  554. 

10.  Rio  Grande  County  v.  Hobkirk,  13 
Colo.  App.  180,  56  Pac.  993. 

11.  Arizona. —  Yavapai  County  V.  O'Neill, 
3  Ariz.  363,  29  Pac.  430,  excluding  personal 
expenses  of  sheriff. 

Colorado. —  Sargent  1}.  La  Plata  County 
Com'rs,  21  Colo.  158,  40  Pac.  366. 
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Iowa. —  Bringolf  v.  Polk  County,  41  Iowa 
554. 

Pennsylvania. — Peeling  i\  York  County,  212 
Pa.  St.  245,  61  Atl.  911;  Stryker  v.  Lycom- 
ing County,  20  Pa.  Super.  Ct.  345;  Com.  v. 
Lloyd,  9  kulp  48 ;  Shrope  v.  Northampton 
County,  3  Lane.  L.  Rev.  123. 

i^outh  Carolina. — Carson  p.  Sumter  County, 
32  S.  C.  121,  10  S.  E.  875;  Taggart  v.  Hut- 
son,  Rice  300. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  64. 

Prisoner  arrested  in  another  county. —  Un- 
der the  Pennsylvania  act  of  Feb.  17,  1899, 
providing  that,  in  addition  to  a  fixed  fee  for 
each  defendant,  the  constable  shall  receive 
for  conveying  defendants  to  jail  the  actual 
cost  of  transportation,  a  constable  is  entitled 
to  recover  from  a  county  a  sum  which  he 
has  paid  for  railroad  fare  of  a  prisoner 
whom  he  has  arrested  in  another  county  and 
brought  back  and  lodged  in  jail.  Stryker  V. 
Lycoming  County,  20  Pa.  Super.  Ct.  345. 

Horse  hire  may  be  allowed.  Taggart  v. 
Hutson,  Rice  (S.  C.)  300. 

Where  a  sheriff  is  entitled  to  receive  a  fixed 
salary  in  lieu  of  all  fees  and  compensation 
for  services  within  the  county,  except  for 
keeping  and  maintaining  prisoners  in  the 
county  jail,  an  allowance  and  payment  to 
him  of  bills  for  street  car  and  railway  fare 
of  prisoners  in  transporting  them  to  and 
from  the  county  jail,  workhouse,  and  courts, 
is  illegal.  Douglas  County  v.  Sommer,  120 
Wis.  424,  98  N.  W.  249. 

Where  a  constable  goes  into  another  county 
and  makes  an  arrest,  and  conveys  the  pris- 
oner to  the  county  where  the  warrant  was 
issued,  he  is  entitled  to  payment  of  the 
prisoner's  railroad  fare  by  the  latter  county. 
Com.  V.  Lloyd,  9  Kulp  (Pa.)  48. 

12.  Bringolf  v.  Polk  County,  41  Iowa  554; 
Taggart  v.  Hutson,  Rice  (S.  C.)  300. 

13.  Peeling  v.  York  County,  212  Pa.  St. 
245,  61  Atl.  911. 

A  statute  allowing  the  sheriff  a  sum  for 
"necessary  help  and  expenses"  covers  rea- 
sonable help  and  expenses  in  transporting 
and  delivering  convicts  to  the  penitentiary. 
Lenhart  V.  Cambria  County,  29  Pa.  Super.  Ct. 
350  [affirmed  in  216  Pa.  St.  25,  64  Atl. 
876]. 

Reasonableness  of  charges  a  question  for 
jury.— Lenhart  v.  Cambria  County,  29  Pa. 
'Super.  Ct.  350  [affirmed  in  216  Pa.  St.  25, 
64  Atl.  876]. 

14.  Sapp  V.  Rozar,  70  Ga.  722;  Chipman 
V.  Wayne  County  Auditors,  127  Mich.  490,  86 
N.  W.  1024;  Kottcamp  v.  York  County,  28 
Pa.  Super.   Ct.  96.     See  also  Roberson  v. 
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him/^  but  he  is  not  entitled  to  a  fee  for  each  time  he  may  conduct  the  prisoner 
to  and  from  jail  pending  his  trial.^®  In  other  jurisdictions  a  sheriff  is  not  entitled 
to  any  fees  for  bringing  defendant  in  a  criminal  case  into  court  during  the 
trial.^^  Under  some  statutes  it  is  held  that  the  mileage  allowed  for  transporting 
prisoners  is  intended  as  full  compensation  for  the  time  and  personal  expenses 
of  the  officer,  and  no  further  allowance  can  be  made.^^ 

e.  Commitment  and  Discharge  of  Prisoners  —  (i)  In  General.  Sheriffs  and 
constables  are  usually  entitled  to  fees  for  the  commitment  of  persons  placed  under 
arrest/^  and  for  discharging  prisoners  from  the  jail?*^  But  a  sheriff  is  not  entitled 
to  a  fee  for  merely  arraigning  prisoners ;  and  a  constable  is  not  entitled  to  a 
commitment  fee  where  the  hearing  is  merely  adjourned,  and  defendant  is  detained 
in  custody.^^ 

(ii)  Commitment  of  Several  Persons  on  Same  Charge.  It  has 
been  held  that  where  several  are  committed  on  the  same  charge  or  commitment 
paper,  the  sheriff  is  entitled  to  a  fee  for  each  person  so  committed,^^  but  there  is 
also  authority  to  the  contrary.^* 

f.  Custody  and  Maintenance  of  Prisoners.^^  A  sheriff  is  usually  allowed 
compensation  or  reimbursement  for  the  custody  and  care  of  prisoners,^^  and  the 


State,  16  Lea  (Tenn.)  133,  bringing  prisoner 
into  county  in  which  supreme  court  sits. 

Under  Iowa  Laws  (1882),  c.  94,  §  19,  pro- 
viding that  a  sheriff  shall  receive  "  for  at- 
tending before  any  judge  with  a  prisoner, 
one  dollar  per  day,"  a  sheriff  is  not  entitled 
to  a  fee  of  one  dollar  for  each  prisoner 
brought  before  the  court  for  arraignment, 
trial,  or  sentence,  but  only  for  bringing  a 
prisoner  before  a  judge  out  of  term-time. 
Painter  v.  Polk  County,  70  Iowa  596,  31 
N.  W.  879. 

15.  Sapp  V.  Rozar,  70  Ga.  722. 

16.  Sapp  V.  Rozar,  70  Ga.  722;  Chipman 
V.  Wayne  County  Auditors,  127  Mich.  490, 
86  N.  W.  1024;  Lee  v.  Ionia  County,  68 
Mich.  330,  36  N.  W.  83;  Com.  v.  Goudon, 
2  Leg.  Op.  (Pa.)  21. 

17.  Washoe  County  v.  Humboldt  County, 
14  Nev.  123;  People  v.  Clinton  County,  19 
N.  Y.  Suppl.  642. 

The  per  diem  allowed  to  a  sheriff  as  com- 
pensation for  attendance  on  terms  of  court 
covers  all  services  that  may  be  required  of 
him  in  and  about  the  business  of  the  term, 
such  as  bringing  into  court  and  removing 
prisoners  whose  presence  is  necessary  for  ar- 
raignment, trial,  or  sentence.  Connelly  v. 
Dakota  County,  35  Minn.  365,  29  N.  W.  1. 

18.  Wheeler  v.  Clinton  County,  92  Iowa 
44,  60  N.  W.  207;  Harding  v.  Montgomery 
County,  55  Iowa  41,  7  N.  W.  396. 

Charge  for  "  railroad  fare  "  unauthorized. — 
An  officer  arresting  a  criminal  is  not  author- 
ized to  charge  "  railroad  fare  "  for  the  pris- 
oner in  his  bill  of  costs.  He  is  only  author- 
ized to  charge  mileage;  and,  if  he  conveys 
the  prisoner  on  the  railroad,  it  is  on  his  own 
responsibility.    Peters  v.  State,  9  Ga.  109. 

19.  Indiana. —  Hawthorn  r.  Randolph 
Countv,  5  Ind.  App.  280,  30  N.  E.  16,  31 
N.  E.  1124. 

Michigan. —  Chipman  tJ.  Wayne  County  Au- 
ditors, 127  Mich.  490,  86  N.  W.  1024;  Lee  v. 
Ionia  County,  68  Mich.  330,  36  N.  W.  83. 

Missouri. —  Thomas  v.  St.  Louis  County,  61 
Mo.  547. 


New  York. — People  v.  Saratoga  County,  45 
N.  Y.  App.  Div.  52,  60  N.  Y.  Suppl.  1122. 

Ohio. —  Ketter  v.  Scioto  County  Com'rs,  29 
Ohio  Cir.  Ct.  149. 

Pennsylvania. — ^Wilhelm  v.  Fayette  County, 
168  Pa.  St.  462,  31  Atl.  100'9  [affirming  15 
Pa.  Co.  Ct.  559] ;  Hays  V.  Cumberland 
County,  5  Pa.  Super.  Ct.  159;  Com.  v.  Trux- 
tun,  1  Ashm.  34. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  63. 

When  statute  not  available. — A  statute  al- 
lowing a  certain  fee  for  committing  persons 
to  jail  and  discharging  them  therefrom  is 
not  available  to  the  officer,  where  there  is 
no  provision  therein  for  payment  from  the 
county  treasury.  Ketter  v.  Scioto  County 
Com'rs,  29  Ohio  Cir.  Ct.  149. 

The  refusal  of  the  officers  of  a  penal  in- 
stitution to  receive  a  person  committed 
thereto  on  the  ground  that  he  has  an  infec- 
tious disease  does  not  defeat  the  constable's 
right  to  his  fees  for  delivering  the  prisoner 
to  such  institution.  Rees  v.  Potter  County, 
8  Pa.  Dist.  590. 

20.  Hawthorne  V.  Randolph  Countv,  5  Ind. 
App.  280,  30  N.  E.  16,  31  N.  E.  1124;  Chip- 
man  V.  Wayne  County  Auditors,  127  Mich. 
490,  86  K  W.  1024;  Lee  v.  Ionia  Countv,  68 
Mich.  330,  36  K  W.  83;  People  r.  Saratoga 
Count}^  45  N.  Y.  App.  Div.  42,  60  N.  Y. 
Suppl.  1122. 

21.  People  V.  Saratoga  Ceunty,  45  N.  Y. 
App.  Div.  42,  60  N.  Y.  Suppl.' 1122. 

22.  Winters  r.  Dauphin  Countv,  18  Pa. 
Co.  Ct.  151. 

23.  Wilhelm  v.  Favette  Countv,  168  Pa. 
St.  462.  31  Atl.  1009'  [affirming  *15  Pa.  Co. 
Ct.  559]  ;  Long  v.  Northumberland  Countv, 
20  Pa.  Co.  Ct.  70. 

24.  VV'oomer  r.  Clearfield  Countv,  5  Pa. 
Dist.  362;  Keller  v.  Clinton  Countv,  4  Pa. 
Dist.  216;  Deihl  r.  Dauphin  County,  IS  Pa. 
Co.  Ct.  146. 

25.  See,  generallv,  Prisons,  32  Cvc.  321, 
329. 

26.  Chipman  r.  Wayne  County  Auditors. 
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expense  of  furnishing  them  with  meals.^^  But  -in  accordance  with  the  general 
rule,^^  a  sheriff  is  not,  in  the  absence  of  statute,  entitled  to  compensation  for  services 
in  looking  after  prisoners  or  feeding  them,  but  only  to  be  repaid  the  money  actually 
expended.^'' 

g.  Execution  of  Death  Sentence.  For  executing  a  death  sentence  a  sheriff  is 
entitled  to  only  his  statutory  fee  and  cannot  recover  for  expenses  for  which  the 
statute  makes  no  provision.^^ 

4.  Conveying  Lunatics  to  Asylum.^^  A  sheriff  is  usually  allowed  compensation 
for  conveying  insane  persons  to  the  asylum,^^  and  reimbursement  for  the  expenses 
of  transportation.^^  But  where  the  sheriff's  compensation  is  fixed  at  a  per 
diem  and  mileage  the  sheriff  cannot  make  an  additional  charge  for  his  necessary 
expenses;  and  mileage  allowed  by  law  for  such  service  has  been  held  to  be 
intended  as  full  compensation  for  the  time  spent  and  expense  incurred  in  the 
performance  thereof. 

5.  Serving  Subpoena  or  Attachment  For  Witnesses  and  Procuring  Attend- 
ance ^®  —  a.  In  General.  Sheriffs  and  constables  are,  as  a  general  rule, 
allowed  fees  for  their  official  services  in  serving  subpoenas  on  witnesses,^' 


127  Mich.  490,  86  N.  W.  1024;  State  v.  Clark, 
170  Mo.  67,  70  S.  W.  489.  Contra,  Avery  v. 
Pima  County,  7  Ariz.  26,  60  Pac.  702,  hold- 
ing that  under  Rev.  St.  pars.  496,  1972,  2457, 
2447,  defining  the  duties  of  county  sheriffs 
and  prescribing  their  salary,  an  extra  pay- 
ment to  a  county  sheriff,  beyond  his  salary, 
for  caring  for  United  States  prisoners  who 
are  imprisoned  in  the  county  jail,  is  un- 
authorized. 

Allowance  by  county  supervisors. —  Under 
Mich.  Comp.  Laws  (1897),  §  12006,  enti- 
tling sheriffs  to  compensation  for  services 
"  not  specially  provided  for,  in  such  sum  as 
may  be  allowed  by  the  board  of  supervisors," 
such  board  has  power  to  allow  the  sheriff 
compensation  for  care  and  custody  of  prison- 
ers in  jail,  and  mandamus  will  lie  to  compel 
them  to  consider  a  claim  for  such  services 
which  they  have  rejected  on  the  ground  that 
they  are  without  power  to  allow  it.  Chip- 
man  f,  Wavne  County  Auditors,  127  Mich. 
490,  86  K  W.  1024. 

Prisoners  confined  in  city  ]ail. — As  Mo.  Rev. 
St.  (1899)  §  3246,  allows  a  sheriff  a  fee  of 
one  dollar  and  twenty-five  cents  a  day  for 
the  safe-keeping  of  a  person  held  under  a 
capias  while  undergoing  an  examination  pre- 
paratory to  his  commitment,  where  such  per- 
son is  so  held  for  more  than  one  day,  and 
no  law  or  ordinance  of  the  city  of  St.  Louis 
requires  the  police  department  of  the  city 
to  keep  prisoners  for  the  sheriff,  the  sheriff 
is  entitled  to  the  fee,  although  the  prisoner 
was  placed  by  the  sheriff  in  the  St.  Louis 
city  calaboose,  and  there  cared  for  by  the 
city  until  commitment.  State  v.  Clark,  170 
Mo.  67,  70  S.  W.  489. 

Prisoner  awaiting  trial. —  Under  Mo.  Rev. 
St.  (1899)  §  3246,  allowing  the  sheriff  one 
dollar  and  twenty-five  cents  per  day  for  keep- 
ing a  prisoner  while  undergoing  an  examina- 
tion preparatory  to  his  commitment,  the 
sheriff  is  not  entitled  to  that  allowance  for 
keeping  a  prisoner  who  has  been  arrested 
under  a  capias  issued  on  an  information  and 
is  in  jail  awaiting  trial.  State  v.  Allen,  187 
Mo.  560,  86  S.  W.  144. 

[IV,  B,  3,  f] 


A  sheriff  who  has  not  provided  support 

for  any  prisoners  cannot  recover  anything 
from  the  county  therefor.  Locke  v.  Belknap 
County,  71  N.  H.  208,  51  Atl.  914. 

27.  Dyer  v.  Placer  County,  90  Cal.  276,  27 
Pac.  197 ;  McCallister  v.  Armstrong  County, 
9  Pa.  Super.  Ct.  423;  Shrope  v.  Northampton, 
3  Lane.  L.  Rev.  ( Pa. )  123 ;  Gilreath  v.  Green- 
ville County,  63  S.  C.  75,  40  S.  E.  1028; 
Williams  v.  Kershaw  County,  56  S.  C.  400, 
34  S.  E.  694. 

28.  See  supra,  IV,  A,  1. 

29.  People  v.  Saratoga  County,  45  N.  Y. 
App.  Div.  42,  60  N.  Y.  Suppl.  1122. 

30.  Ford  V.  Howard  County  Cir.  Ct.,  3 
Mo.  309. 

31.  Asylums  generally  see  Asylums,  4  Cyc. 
362. 

Lunatics  generally  see  Insane  Persons,  22 
Cyc.  1104. 

32.  La  Salle  County  v.  Milligan,  143  111. 
321,  32  N.  E.  196;  Irvin  v.  Alexander  County, 
63  111.  528 ;  Harding  v.  Montgomery  County, 
55  Iowa  41,  7  N.  W.  396;  Proctor  v.  Cascade 
County,  20  Mont.  315,  50  Pac.  1017;  Com- 
missioners V.  Lodwick,  9  Ohio  Dec.  (Reprint) 
567,  15  Cine.  L.  Bui.  126. 

33.  Scharrenbroich  f.  Lewis,  etc.,  County, 
33  Mont.  250,  83  Pac.  482. 

A  statute  allowing  a  sheriff  a  sum  for 
"  necessary  help  and  expenses "  covers  rea- 
sonable help  and  expenses  in  transporting 
and  delivering  lunatics  to  the  asylum.  Len- 
hart  V.  Cambria  County,  29  Pa.  Super.  Ct. 
350  [affirmed  in  216  Pa.  St.  25,  64  Atl.  876]. 

Reasonableness  of  charges  a  question  for 
jury. —  Lenhart  v.  Cambria  County,  29  Pa. 
Super.  Ct.  350  {affirmed  in  216  Pa.  St.  25,  64 
Atl.  876]. 

34.  Irvin  v.  Alexander  County,  63  111.  528; 
Commissioners  v.  Lodwick,  9  Ohio  Dec.  (Re- 
print) 567,  15  Cine.  L.  Bui.  126. 

35.  Harding  v.  Montgomery  County,  55 
Iowa  41,  7  N.  W.  396;  Proctor  v.  Cascade 
County,  20  Mont.  315,  50  Pac.  1017. 

36.  Witnesses  generally  see  Witnesses. 

37.  Arizona. —  Yavapai  County  v.  O'Neill,  3 
Ariz.  363,  29  Pac.  430. 
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or  executing  attachments  against  them,^^  and  procuring  their  attendance  at 
court. The  amount  of  such  fees  is  fixed  by  statute/^  and  no  greater  compen- 
sation than  that  allowed  by  statute  can  be  recovered.^^  A  constable  who  serves 
subpcenas  issued  out  of  court  is  entitled  to  the  same  compensation  as  the  sheriff 
for  serving  subpoenas/^  while  if  the  sheriff  serves  subpoenas  issued  by  a  magis- 
trate, he  may  charge  the  fees  allowed  by  the  constable's  fee  bill.^^  But  a  sheriff 
is  not  entitled  to  compensation  for  serving  an  ineffective  subpoena  which  he  was 
not  bound  to  serve.** 

b.  Necessity  For  Actual  Service.  As  a  general  rule  a  sheriff  must  actually 
serve  subpoenas  in  order  to  be  entitled  to  fees  therefor/^  and  a  mere  offer  to  serve 
them  is  not  sufficient.*^  But  under  some  statutes  a  sheriff  is  allowed  a  fee  for 
diUgent  search,  inquiry,  and  return  not  found  on  a  subpoena.*^ 


Arkansas. —  Phillips  County  v.  Pillow,  47 
Ark.  404,  1  S.  W.  686. 

Maryland. —  Deale  v.  Estep,  3  Bland  433. 

State  V.  Bander,  34  Ohio  St.  210. 

Pennsylvania. —  Kerr  v.  Sun  Co.,  32  Pa, 
Super.  Ct.  239;  Bannon  v.  Lackawanna 
County,  3  Lack.  Leg.  N.  148. 

See  "^43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  67. 

Evidence  of  employment. —  The  minutes  of 
the  board  of  supervisors,  showing  that  on 
motion  it  was  ordered  that  the  sheriff  be  al- 
lowed mileage  to  subpoena  witnesses  in  Utah 
in  a  certain  criminal  case,  are  sufficient  evi- 
dence of  the  employment  of  the  sheriff  to 
serve  the  subpoena  in  the  case,  so  as  to  en- 
title him  to  reasonable  compensation  there- 
for. Yavapai  County  v.  O'Neill,  3  Ariz.  363, 
29  Pae.  430. 

No  fee  for  serving  subpoena  in  coroner's 
inquest.— 7ji  re  Shaft,  3  Pa.  Co.  Ct.  10. 

38.  Com.  V.  Goudon,  2  Leg.  Op.  (Pa.)  21. 

39.  Yavapai  County  v.  O'Neill,  3  Ariz.  363, 
29  Pac.  430.  See  also  Mann  v.  Com.,  102  Ky. 
383,  43  S.  W.  694,  19  Ky.  L.  Rep.  1437. 

Non-resident  witnesses. —  Under  Ariz.  Rev. 
St.  (1887)  §  79,  cl.  9,  providing  that  con- 
tingent expenses  necessarily  incurred  for  the 
use  and  benefit  of  the  county  shall  be  a 
county  charge,  where  the  sheriff  acts  as  the 
messenger  of  the  board  of  supervisors  in  se- 
curing the  attendance  in  criminal  cases  of 
necessary  non-resident  witnesses,  he  is  enti- 
tled, in  the  absence  of  any  agreement  with 
the  board,  to  a  reasonable  compensation  for 
his  services.  Yavapai  County  v.  O'Neill,  3 
Ariz.  363,  29  Pac.  430. 

40.  Deale  v.  Estep,  3  Bland  (Md.)  433; 
State  V.  Bander,  34  Ohio  St.  210;  Kerr  v. 
Sun  Co.,  32  Pa.  Super.  Ct.  239;  O'Leary  v. 
Northumberland  County,  24  Pa.  Super.  Ct. 
24;  Bannon  V.  Lackawanna  County,  3  Lack. 
Leg.  N.  (Pa.)  148;  Com.  v.  Goudon,  2  Leg. 
Op.  (Pa.)  21.  See,  generally,  supra,  IV,  A, 
4,  a. 

Service  of  order  for  appearance. — Where  on 
a  motion  for  change  of  venue  for  prejudice 
of  the  trial  judge,  the  court  ordered  persons 
signing  affidavits  in  support  thereof  to  ap- 
pear for  cross-examination,  and  directed  that 
subpoenas  should  be  served  on  such  of  them 
as  the  adverse  party  should  indicate  to  the 
clerk,  and  the  clerk  issued  an  order  to  ap- 
pear for  cross-examination,"  in  which  he  re- 
[99] 


cited  the  above  order,  and  notified  the  per- 
sons named  therein  to  appear  in  court  and 
submit  to  cross-examination  on  a  day  stated, 
this  order  amounted  to  no  more  than  a  sub- 
poena, and  that  the  sheriff  was  only  entitled 
to  the  fees  provided  for  the  service  of  sub- 
poenas for  serving  the  same.  Spangler  v. 
Beaver,  106  Iowa  744,  75  N.  W.  668. 

41.  Humer  v.  Cumberland  County,  4  Pa. 
Dist.  588,  16  Pa.  Co.  Ct.  552. 

Sheriff  cannot  charge  for  livery  bill  in 
serving  attachment  against  witness. —  Com. 
V.  Goudon,  2  Leg.  Op.  (Pa.)  21. 

Statute  not  limiting  fees. —  Mansfield  Dig. 
Ark.  §  3248,  providing  that,  when  the  costs 
in  criminal  cases  are  paid  by  the  county, 
"  no  sheriff  .  ,  .  serving  subpoenas  for 
witnesses  shall  be  allowed  to  receive  from 
the  county  pay  for  making  more  than  two 
returns  on  subpoenas,"  does  not  limit  the 
fees  of  sheriffs  for  serving  subpoenas.  Phil- 
lips County  V.  Pillow,  47  Ark.  404,  1  S.  W.  686. 

42.  Hannum  r.  Becker,  4  Pa.  Dist.  444; 
Meagher  r.  Clearfield  Countv,  3  Pa.  Dist. 
444;  Com.  v.  Thorn,  19  Pa'.  Co.  Ct.  299; 
Coleman  r.  Hess,  1  Browne  (Pa.)  274;  Com. 
V.  Neeley,  2  Chest.  Co.  Rep.  (Pa.)  10-5;  Com. 
V.  Neeley,  1  Del.  Co.  (Pa.)  532;  Youngs  v. 
Harold,  7  Kulp  (Pa.)  285;  Shrope  r.  North- 
ampton County,  3  Lane.  L.  Rev.  (Pa.)  123. 
See  also  Davison  i\  Franklin  Countv.  18  Pa. 
Co.  Ct.  374. 

43.  Com.  V.  Neeley,  1  Del.  Co.  (Pa.)  532. 

44.  Yavapai  County  r.  O'Neill,  3  Ariz. 
363,  29  Pac.  430,  holding  that  under  Pen. 
Code,  §  2054,  which  provides  that  a  witness 
in  a  criminal  case,  non-resident  of  the  coimty 
in  which  the  case  is  tried,  shall  not  be  ob- 
liged to  attend  unless  an  order  to  that  effect 
shall  have  been  indorsed  by  tlie  judge  of  the 
court  upon  the  subpoena  requiring  such  at- 
tendance, a  sheriff  is  not  bound  to  serve  a 
subpoena  without  such  indorsement  thereon, 
and  service  thereof  does  not  entitlo  him  to 
any  fee. 

45.  Deitrick  r.  Northumberland  Countv,  24 
Pa.  Super.  Ct.  22.  See  also  O'Leary  v. 
Northumberland  Countv,  24  Pa.  Super'  Ct. 
24. 

46.  Deitrick  v.  Northuniberlanci  County,  24 
Pa.  Super.  Ct.  22.  See  also  O'Leary  v. 
Northumberland  County,  24  Pa.  Super.'  Ct. 
24. 

47.  Barman  r.  Miller,  23  Minn.  468. 

[IV,  B,  5,  b] 
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e.  Service  on  Several  Witnesses  Named  in  Single  Subpoena.    According  to 

some  authorities  a  sheriff  or  constable  is  entitled  to  a  fee  for  each  person  named 
in  a  subpoena  and  actually  served;  but  other  authorities  hold  that  the  com- 
pensation for  serving  subpoenas  is  not  determined  by  the  number  of  persons 
served,  but  by  the  number  of  subpcenas.^^ 

d.  Service  in  Cause  to  Which  Sheriff  a  Party.  A  sheriff  or  deputy  sheriff 
who  serves  a  subpoena  in  his  own  cause  does  so  as  an  individual,  and  not  in  his 
official  capacity,  and  is  not  entitled  to  any  fee  for  such  service.^*^ 

e.  Who  Entitled  to  Fees.  A  statute  fixing  the  fees  to  be  charged  by  the 
sheriff  for  serving  a  subpoena  confers  on  the  sheriff  no  exclusive  right  to  serve 
subpoenas  in  criminal  cases ;  but  the  district  attorney  may  employ  a  constable 
to  make  the  service,  in  which  case  the  constable  and  not  the  sheriff  is  entitled 
to  the  fees.^^  A  sheriff  may  appoint  a  deputy  to  serve  a  subpoena,  for  whose 
services  he  is  entitled  to  fees  the  same  as  if  he  had  made  the  service  in  person.^ 

6.  Service  or  Levy  and  Return  of  Process  Against  Property  —  a.  In  General. 
The  service  or  levy  and  return  of  process  against  property  and  the  collection  of 
money  thereon  are  duties  for  the  performance  of  which  the  sheriff  is  entitled  to 
compensation  in  the  form  of  fees  for  the  services  actually  rendered  or  a  commis- 
sion in  case  the  money  is  collected,^*  but  he  is  not  entitled  to  compensation  for 
executing  void  process  against  property .^^ 

b.  Attachment  ^®  —  (i)  In  General.  A  sheriff  or  constable  is,  as  a  genera] 
rule,  entitled  to  a  fee  for  his  official  services  in  making  the   levy  and 


48.  Price  v.  Lancaster  County,  189  Pa.  St. 
95,  41  Atl.  987;  McCallister  v.  Armstrong 
County,  9  Pa.  Super.  Ct.  423  [reversing  6 
Pa.  Dist.  766,  19  Pa.  Co.  Ct.  449];  Price  v. 
Lancaster  County,  24  Pa.  Co.  Ct.  225; 
Murphy  v.  Fayette  County,  19  Pa.  Co.  Ct. 
99,  13  Montg.  Co.  Rep.  81;  Bannon  v.  Lacka- 
wanna County,  3  Lack.  Leg.  N.  (Pa.)  148. 

49.  Conley  v.  York  County,  5  Pa.  Dist. 
748 ;  Woomer  V.  Clearfield  County,  5  Pa.  Dist. 
362;  Long  v.  Northumberland  County,  20  Pa. 
Co.  Ct.  70;  Boyle  t*.  Luzerne  County,  17 
Pa.  Co.  Ct.  214,'  8  Kulp  141;  Lancaster  V. 
Barnwell  County,  40  S.  C.  445,  19  S.  E.  74, 
so  holding  as  to  a  sheriff  serving  a  witness 
warrant  issued  by  a  trial  justice  in  a  case 
cognizable  by  the  court  of  sessions.  See  also 
Davison  v.  Franklin  County,  5  Pa.  Dist.  745, 
18  Pa.  Co.  Ct.  374  (holding  that  when  a  sub- 
poena issues  from  a  magistrate  the  constable 
is  entitled  to  fifty  cents  for  serving  it,  no 
difference  how  many  persons  are  named  in  it, 
but  if  it  requires  the  attendance  of  witnesses 
at  court,  he  is  entitled,  as  a  sheriff's  ofllcer, 
to  fifteen  cents  for  each  witness  served)  ; 
English  V.  Tioga  County,  20  Pa.  Co.  Ct.  303; 
Long  V.  Northumberland  County,  supra-, 
Com.  V.  Thorn,  19  Pa.  Co.  Ct.  299. 

A  sheriff  can  charge  but  a  single  fee  for 
arresting  all  witnesses  whose  names  are  con- 
tained in  one  warrant  for  the  arrest  of  wit- 
nesses and  not  a  fee  for  each  witness.  Whit- 
tle V.  Saluda  County,  56  S.  C.  505,  35  S.  E. 
203. 

50.  Chicago,  etc.,  R.  Co.  v.  Dunning,  18 
111.  494. 

51.  O'Leary  v.  Northumberland  County,  24 
Pa.  Super.  Ct.  24.  See  also  Deitrick  v.  North- 
umberland County,  24  Pa.  Super.  Ct.  24. 

52.  O'Leary  v.  Northumberland  County,  24 
Pa.  Super.  Ct.  24.  See  also  Deitrick  v.  North- 
umberland County,  24  Pa.  Super,  Ct.  22. 

[IV,  B,  5,  c] 


53.  Chicago,  etc.,  R.  Co.  v.  Dunning,  18 
111.  494. 

54.  See  O'Brien  Allen,  40  Misc.  (N.  Y.) 
693,  83  N.  Y.  Suppl.  251;  and  cases  cited 
infra,  IV,  B,  6,  b-f. 

55.  Wingate  v.  Wallis,  5  Sm.  «&  M.  (Miss.) 
249,  so  holding  with  respect  to  a  void  process 
issued  by  a  judge  of  probate  commanding  the 
sheriff  to  take  property  of  an  intestate  out  of 
the  hands  of  the  administrator. 

56.  See,  generally.  Attachment,  4  Cyc. 
368. 

57.  California. —  Young  v.  Miller,  63  Cai. 
302. 

Colorado. —  Cramer  v.  Oppenstein,  16  Colo. 
495,  27  Pac.  713. 

Maryland. —  Maddox  v.  Cranch,  4  Harr. 
&  M.  343. 

Massachusetts. —  Washington  Bank  v.  Bos- 
ton Glass  Mfg.  Co.,  6  Pick.  375. 

Missouri. —  Ring  v.  Charles  Vogel  Paint, 
etc.,  Co.,  46  Mo.  App.  374;  Miller  v.  Muegge, 
27  Mo.  App.  670. 

NeiD  York. —  Lynch  v.  Butler,  43  Hun  605 ; 
Mayhew  v.  Duncan,  31  Barb.  87;  Alburtis  V. 
Dudley,  12  Abb.  Pr.  361,  21  How.  Pr.  456; 
Mayhew  v.  Wilson,  10  Abb.  Pr.  289;  Calhoun 
V.  Lee,  29  How.  Pr.  1. 

Tennessee. —  Harris  v.  Petigrew,  5  Lea  596. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  70. 

In  New  Hampshire  the  statute  expressly 
forbids  the  sheriff  from  charging  any  fee  for 
an  attachment  of  real  estate  (Edgerly  v. 
Hale,  71  N.  H.  138,  51  Atl.  679;  McClure  v. 
Locke,  61  N.  H.  14),  or  a  nominal  attach- 
ment of  personal  property  (Edgerly  v.  Hale, 
stipra ) . 

Unavailing  levy. —  The  sheriff  is  entitled 
to  one-fourth  poundage  fees  for  levying  an 
attachment  on  lands,  although  the  lands  were 
not  sold  or  delivered  to  plaintiff  or  liable  to 
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return  of  an  attachment;  but  in  accordance  with  the  general  rule  on  the  sub- 
ject,^^  he  can  demand  for  an  attachment  no  other  compensation  than  the  statute 
prescribes. It  has  been  held  that  if  the  attached  property  is  not  sold,  the 
sheriff  is  not  entitled  as  matter  of  right  to  poundage  or  commissions ;  but  where 
money  is  collected  under  the  attachment  the  sheriff  is  held  entitled  to  commissions 
on  such  amount  as  on  money  collected  under  execution.  Where,  however,  land 
attached  by  a  sheriff  in  a  suit  to  enforce  a  vendor's  lien  is  afterward  sold  by  the 
clerk  and  master  under  a  decree,  the  sheriff  is  entitled  only  to  his  fee  for  the  levy.®^ 

(ii)  Attachments  in  Different  Counties.  Where,  in  the  same  action, 
attachments  are  levied  or  served  in  different  counties,  there  can  be  but  one  allow- 
ance of  poundage,  which  is  to  be  apportioned  among  the  several  attaching  officers 
according  to  the  proportionate  values  of  the  property  attached  by  them.^* 

(ill)  Levy  on  Separate  Parcels  of  Property.  Where  there  is  more 
than  one  defendant  in  an  attachment  suit  a  levy  upon  the  property  of  each  defend- 
ant is  a  separate  levy  for  which  the  sheriff  is  entitled  to  a  separate  fee;  but  it 
has  been  laid  down  as  the  rule  where  a  sheriff  levies  an  attachment  against  a 
single  defendant,  although  upon  several  separate  parcels  of  property,  he  is  entitled 
to  but  a  single  fee.^® 

(iv)  Making  of  Inventory.  The  making  of  an  inventory  of  attached 
property,  under  a  statute  requiring  the  sheriff  to  make  a  full  inventory  of  such 
property  as  part  of  his  return,  is  not  a  matter  necessarily  involving  the  expend- 
iture of  money,  and  the  sheriff  is  not  entitled  to  costs  therefor,  in  addition  to  the 
statutory  fees  for  serving  and  otherwise  executing  attachment  writs. 

(v)  Appraisement.  In  the  absence  of  statute  the  sheriff  is  not  entitled 
to  charge  as  costs  the  expense  of  an  appraisement  of  goods  seized  under  a^writ 
of  attachment. 

(vi)  Discharge  of  Attachment.    Where  an  attachment  is  discharged 
by  defendant  giving  the  usual  undertaking,  the  sheriff  is  entitled  to  poundage ; 
and  it  has  also  been  held  that  the  sheriff's  right  to  fees  and  poundage  cannot 
be  defeated  by  an  order  discharging  the  attachment. But  in  such  case  the 
amount  or  value  of  property  attached  must  be  made  to  appear  in  order  to 


be  condemned  under  the  attachment.  Maddox 
i\  Cranch,  4  Harr.  &  M.  (Md.)  343. 

58.  Calhoun  v.  Lee,  29  How.  Pr.  (N.  Y.)  1. 

59.  See  supra,  TV,  A,  1. 

60.  Burnham  v.  Strafford  County  Sav. 
Bank,  5  N.  H.  446.  See  also  Calhoun  v.  Lee, 
29  How.  Pr.  (N.  Y.)  1,  holding  that  a  sheriff 
cannot  be  allowed  an  additional  compensation 
for  executing  an  attachment,  over  and  above 
his  prescribed  fees,  unless  he  is  put  to  trouble 
or  incurs  expenses  in  taking  possession  of  or 
in  preserving  the  property  attached. 

61.  Demorest  v.  Torry,  9  Abb.  Pr.  N.  S. 
(N.  Y.)  95;  Alburtis  v.  Dudley,  12  Abb.  Pr. 
(N.  Y.)  361,  21  How.  Pr.  456;  Calhoun  v. 
Lee,  29  How.  Pr.  (N.  Y.)  1. 

62.  Jellinghaus  v.  Scheldt,  18  Abb.  Pr. 
(N.  Y.)  452. 

In  Canada  the  court  has  refused  to  allow 
poundage  on  moneys  made  upon  attachments. 
In  re  Duggan,  2  U.  C.  Q.  B.  118. 

63.  Harris  v.  Petegrew,  5  Lea  (Tenn.) 
596. 

64.  Tilley  v.  De  Wolf,  12  R.  I.  347. 

65.  Miller  P.  Muegge,  27  Mo.  App. 
670. 

66.  Washington  Bank  v.  Boston  Glass  Mfg. 
Co.,  6  Pick.  (Mass.)  375  (levies  on  separate 
parcels  of  real  property)  ;  Miller  r.  Muegge, 
27  Mo.  App.  670   (levies  on  both  real  and 


personal  property).  Contra,  Young  v.  Miller, 
63  Cal.  302,  holding  that  the  levy  of  an  at- 
tachment on  several  separate  pieces  of  real 
property  constitutes  an  independent  levy  on 
each  piece  and  the  sheriff  is  entitled  to  com- 
pensation for  each  levy. 

67.  Cramer  v.  Oppenstein,  16  Colo.  495,  27 
Pac.  713;  Eastman  v.  Coos  Bank,  1  N.  H. 
23. 

68.  Ring  V.  Charles  Vogel  Paint,  etc.,  Co., 
46  Mo.  App.  374. 

69.  B.  P.  Ducas  Co.  r.  American  Silk 
Dyeing,  etc.,  Co.,  84  N.  Y.  Suppl.  878;  Col- 
berg  V.  Emerson,  30  N.  Y.  Suppl.  146,  23 
N.  Y.  Civ.  Proc.  337.  Contra,  Demorest  V. 
Torry,  9  Abb.  Pr.  N.  S.  (N.  Y.)  95. 

70.  Tribune  Assoc.  v.  Eisner,  etc.,  Co.,  49 
N.  Y.  App.  Div.  141,  63  N.  Y.  Suppl.  94 
{ex  parte  order  procured  without  notice  to 
sheriff);  O'Brien  r.  Obel,  46  .Misc.  (N.  Y.) 
449,  92  N.  Y.  Suppl.  333. 

Where  an  attachment  is  annulled  and  va- 
cated on  plaintiff's  motion  tlio  shorilV  is  en- 
titled to  poundago,  to  be  recovered  from  plain- 
tiff. O'Brien  r.  National  Conduit,  etc..  Co.,  43 
Misc.  (N.  Y.)  327.  87  N.  Y.  Suppl.  131. 

Vacation  of  attachment  as  to  part  of  prop- 
erty.— Where  a  stipulation  was  made  for  an 
order  vacating  an  attachment  as  to  a  part  of 
the  property  affected,  thereby  leaving  it  in 

[IV,  B,  6,  b,  (VI)] 


[35  Cyc]      SHERIFFS  AND  CONSTABLES 


warrant  the  taxation  of  fees  and  poundage. '^^  A  statutory  right  of  the  sheriff, 
on  the  discharge  of  an  attachment,  to  retain  the  property  levied  on  until  his 
fees  and  poundage  are  paid  gives  him  no  cause  of  action  for  poundage  against 
one  indebted  to  the  attachment  debtor.'''^ 

e.  Execution  —  (i)  In  General.  A  sheriff  is  entitled  to  compensation 
for  levying  and  returning  an  execution/^  and  is  usually  allowed  a  commission 
upon  the  money  realized. 

(ii)  Execution  Against  Municipality.  A  sheriff  is  entitled  to  poundage 
when  he  makes  the  money  on  a  fieri  facias  against  a  municipal  corporation/" 
although  he  may  have  levied  a  rate  to  collect  the  money. "^^ 

(ill)  Execution  Against  Several  Defendants.  Where  an  execution 
is  issued  against  several  defendants  the  sheriff  is  entitled  to  a  levying  fee  for  each,'^* 
But  where  there  are  several  executions  against  several  defendants  for  the  same 
debt,  the  sheriff  is  entitled  to  poundage  fees  only  on  the  sum  actually  due.'^^ 

(iv)  Several  Executions  Against  Same  Defendant.  Where  a 
sheriff  has  several  executions  against  a  defendant,  and  makes  one  levy  on  his 
property,  and  enters  the  same  on  each  execution,  he  is  entitled  to  charge  for  but 
one  levy,  and  not  for  a  levy  on  each  execution. 

(v)  Executions  in  Different  Counties.  Where  executions  go  to 
different  counties,  on  either  a  joint  judgment  or  on  several  judgments  for  the 
same  debt,  the  sheriffs  of  such  counties  must  divide  among  them  the  poundage 
fee  on  the  real  debt.^'^  So  where  each  sheriff  makes  a  levy  on  property,  and  by 
reason  of  an  arrangement  between  the  parties  no  sale  takes  place,  each  sheriff 
is  not  entitled  to  his  commission  on  the  amount  of  the  execution, but  only  to 


force  as  to  a  portion  of  the  property  greatly 
exceeding-  in  value  any  claim  the  sheriff  might 
have  for  poundage,  the  sherifl'  was  not  en- 
titled to  poundage  upon  the  property  atTected 
by  the  order,  Plummer  v.  International 
Power  Co.,  88  N,  Y.  App.  Div.  452,  85  N.  Y. 
Suppl.  107. 

71.  Tribune  Assoc.  v.  Eisner,  etc.,  Co.,  49 
N.  Y.  App.  Div.  141,  63  N.  Y.  Suppl.  94,  hold- 
ing that  a  bank  cashier's  statement  to  a 
sheriff,  on  attachment  of  a  deposit,  that  it 
was  sutficient  to  satisfy  the  claim,  without 
any  showing  of  the  amount  of  the  deposit,  or 
the  certificate  lequired  by  Code  Civ.  Proc. 
§  650,  showing  the  amount,  nature,  and  de- 
scription of  the  property  held  by  the  bank 
for  the  benefit  of  the  debtor,  is  insufficient  to 
authorize  the  allowance  of  sherifi''s  fees  and 
poundage  on  the  vacation  of  the  writ. 

72.  O'Brien  v.  Manhattan  R.  Co.,  45  Misc. 
(N.  Y.)  643,  91  N.  Y.  Suppl.  69. 

73.  See,  generally,  Executions,  17  Cyc. 
878. 

74.  Mastin  r.  Cullom,  28  Ala.  670;  Camp 
V.  Bates,  13  Conn.  1;  Peck  v.  Grand  Rapids 
City  Nat.  Bank,  51  Mich.  353,  16  N.  W.  681, 
47  Am.  Rep.  577. 

75.  Alabama. —  Brainard  v.  Harrison,  53 
Ala.  360. 

Kentucky. —  Lipstine  v.  Campbell,  14  Bush 
417. 

Maryland. —  Cape  Sable  Co.'s  Case,  3  Bland 
606. 

Michigan. — Peck  v.  Grand  Rapids  City  Nat. 
Bank,  51  Mich.  353,  16  N.  W.  681,  47  Am. 
Rep.  577. 

Neio  York. —  Campbell  v.  Cothran,  56  N.  Y. 
279  [affirming  65  Barb.  534,  1  Thomps.  &  C. 
70]  ;  Benedict  v.  Wright,  19  Hun  27. 

[IV,  B,  6,  b,  (VI)] 


North  Carolina. —  Dibble  v.  Aycock,  58  N.  C. 
399. 

Pennsylvania. —  Wall  v.  Lloyd,  1  Serg.  &  R. 
320. 

South  Carolina. —  Whitmore  v.  Rumple,  2 
Mill  120. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  69. 

Debts  due  to  crown. —  In  England  under  St. 
3  Geo.  1,  c.  15,  the  sheriff  is  entitled  to 
poundage  where  the  debt  is  due  to  the  crown. 
Stevens  r.  Rotliwell,  3  B.  &  B.  143,  6  Moore 
C.  P.  338,  7  E.  C.  L.  651. 

The  sheriff  may  charge  poundage  upon 
each  of  several  writs,  although  they  were  all 
issued  by  the  same  solicitor  and  placed  in  his 
hands  at  the  same  time.  Grant  V.  Grant,  10 
Ont.  Pr.  40. 

76.  Grant  v.  Hamilton,  2  Can.  L.  J.  N.  S. 
262. 

77.  Grant  v.  Hamilton,  2  Can.  L.  J.  N.  S. 
262. 

78.  State  v.  Burton,  4  Harr.  (Del.)  457. 

79.  Howard  v.  Levy  Ct.,  1  Harr.  &  J. 
(Md.)  558. 

80.  Thrower  v.  Vaughan,  1  Rich.  (S.  C.) 
18. 

81.  Ho  Avar  d  v.  Anne  Arundel  County  Levy 
Ct.,  1  Harr.  &  J.  (Md.)  558.  But  compare 
Rex  V.  Barber,  Anstr.  717,  holding  that  where 
two  extents  issued  into  different  counties  for 
the  same  debt,  and  both  sheriffs  seized  goods 
but  the  debt  was  paid  to  one  before  any  ven- 
ditioni exponas  issued  to  either,  the  sheriff 
to  whom  the  debt  was  paid  was  entitled  to 
the  whole  poundage. 

82.  Sturges  v.  Lackawanna,  etc.,  R.  Co., 
27  N.  J.  L.  424;  Brown  v.  Johnson,  5  Can. 
L.  J.  17. 
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a  commission  on  the  value  of  the  goods  levied  on  by  him/^  or  if  the  total  levies 
exceed  in  value  the  amount  of  the  execution,  a  "pro  rata  commission  based  on  the 
value  of  the  goods  which  he  seized.^'' 

(vi)  Right  Dependent  Upon  Making  Money.  A  sheriff  is  not  entitled 
to  commissions  unless  he  makes  the  money,  ^'^  or  is  prevented  from  so  doing  by 
reason  of  some  act  or  interference  of  plaintiff  which  in  law  is  deemed  to  be  the 
equivalent  of  collection. 

(vii)  Necessity  For  Service  of  Writ.  Under  a  statute  allowing  a 
compensation  for  every  execution  served  and  returned,  a  sheriff  or  constable  is 
not  entitled  to  a  fee  for  an  execution  returned  but  not  served. 

(viii)  Necessity  For  Sale.  It  has  been  held  that  the  sheriff  is  not  entitled 
to  commissions  on  property  taken  on  execution,  unless  a  sale  is  actually  made; 
but  there  is  also  authority  for  the  view  that  the  sheriff  does  not  lose  his  right 
to  commissions  when  a  sale  is  prevented  without  his  fault. Certainly  a  sheriff 
who  by  the  compulsion  of  a  levy  actually  collects  the  money  is  entitled  to  com- 
missions, although  such  money  is  paid  to  him  by  the  execution  debtor  and  the 
goods  levied  on  are  not  sold.^*^ 

(ix)  Necessity  For  Extent,  A  sheriff  is  not  entitled  to  poundage  upon 
an  elegit,  unless  he  has  extended  the  land  under  the  writ.^^ 

(x)  Collection  Without  Levy.  Where  the  sheriff  receives  the  money 
under  the  authority  of  an  execution  in  his  hands  he  is  entitled  to  his  commissions 
thereon,  although  he  may  not  have  made  any  levy  on  the  property  of  defendant. 


Effect  of  settlement  between  parties  on 
right  to  commissions  generally  see  supra,  IV, 
A,  5,  d,  (II). 

83.  Sturges  v.  Lackawanna,  etc.,  R.  Co., 
27  K  J.  L.  424. 

84.  Sturges  v.  Lackawanna,  etc.,  R.  Co., 
27  K  J.  L.  424. 

85.  Kentucky. —  Herndon  v.  Mason,  4  J.  J. 
Marsh.  575. 

Michigan. — Peck  V.  Grand  Rapids  City  Nat. 
Bank,  51  Mich.  353,  16  N.  W.  681,  47  Am. 
Rep.  577. 

New  YorA^.— Flack  v.  State,  95  N.  Y.  461 
[affirming  29  Hun  286,  and  approved  in 
O'Brien  v.  Allen,  40  Misc.  693,  83  N.  Y. 
Suppl.  2511;  Bowe  V.  Campbell,  63  How.  Pr. 
167. 

Virginia. —  Com.  V.  Brown,  5  Call  569. 

Canada. —  Grant  v.  Hamilton,  2  Can.  L.  J. 
N.  S.  262;  Buchanan  V.  Frank,  15  U.  C.  C.  P. 
196. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  69. 

Application  of  proceeds  of  sale. — A  sheriff 
who,  having  two  executions  on  two  judg- 
ments against  the  same  defendant,  both  owned 
by  the  same  plaintiff,  applied  the  proceeds 
from  the  sale  of  property  seized  on  the  sec- 
ond execution,  was  not  entitled  to  costs  for 
fees  and  poundage  on  the  first  execution, 
nothing  having  been  done  under  it.  Rathbun 
V.  Woodworth,  1  How.  Pr.  (N.  Y.)  150. 

Poundage  due  only  in  respect  to  money 
collected  on  execution. —  Campbell  r.  Cothran, 
56  N.  Y.  279  [affirming  65  Barb.  534,  1 
Thomps.  &  C.  70]. 

86.  Flack  v.  State,  95  N.  Y.  461  [afirming 
29  Hun  286,  and  approved  in  O'Brien  v. 
Allen,  40  Misc.  (N.  Y.)  693,  83  N.  Y.  Suppl. 
251];  Campbell  v.  Cothram,  56  N.  Y.  279 
[affirming  65  Barb.  534,  1  Thomps.  &  C.  70]. 


87.  U.  S.  V.  Little,  26  Fed.  Cas.  No.  15,609, 
1  Cranch  C.  C.  411. 

88.  Com.  V.  Brown,  5  Call  (Va.)  569; 
Anonymous,  Lofft.  433,  98  Eng.  Reprint  732. 

In  Canada  a  sheriff  has  no  right  to  pound- 
age on  writs  against  lands  unless  there  is  an 
actual  sale.  Morris  v.  Boulton,  2  C.  L. 
Chamb.  (U.  C.)  60;  Merchants  Bank  f.  Camp- 
bell, 32  U.  C.  C.  P.  170  [followed  in  French 
r.  Lake  Superior  Mineral  Co.,  14  Ont.  Pr. 
541]. 

Inability  to  sell. — A  constable  cannot  be 
allowed  his  fees  on  an  execution,  where  he 
lias  levied  on  property  and  returned  that  it 
remains  on  his  hands  for  want  of  buyers. 
Pixley  V.  Butts,  2  Cow.  (N.  Y.)  421. 

89.  Baldwin  v.  Shaw,  35  Vt.  273,  holding 
that  where,  after  a  sheriff  had  levied  an  exe- 
cution on  personal  property  and  advertised  it 
for  sale,  the  property  was  taken  out  of  his 
hands  by  replevin,  and  the  officer  thereupon 
returned  the  execution  unsatisfied,  stating  in 
his  return  the  facts  in  relation  to  the  replevin 
of  the  property,  he  was  entitled  to  his  fees 
for  travel  and  poundage. 

90.  Mortimore  i'.  Crago-,  3  C.  P.  D.  216, 
47  L.  J.  C.  P.  348,  38  L.^T.  Rep.  N.  S.  116, 
26  Wkly.  Rep.  363  [approrinq  Bissicks  V. 
Bath  Colliery  Co.,  2  Ex.  D.  459,  46  L.  J.  Q.  B. 
611,  36  L.  T.  Rep.  N.  S.  800;  Rex  r.  Robin- 
son, 2  C.  M.  &  R.  334,  4  Dowl.  P.  C.  447,  1 
Gale  209,  4  L.  J.  Excli.  319,  5  Tyrw.  1095; 
Chapman  r.  Bowlby,  1  Dowl.  P.  C.  i\.  S.  83. 
10  L.  J.  Exch.  299,"  8  M.  &  W.  249;  Alchin  r. 
Wells,  5  T.  R.  470,  2  Rev.  Rep.  641,  101  Eng. 
Reprint  265,  and  orvrruling  Roe  r.  Plani- 
mond,  2  C.  P.  D.  300,  46  L.  J.  C.  P.  791]. 

91.  Carter  r.  Hughes,  2  H.  &  N.  714,  27 
L.  J.  Exoh.  225.  6  Wkly.  Rep.  212. 

92.  Wynno  r.  Mississippi,  etc.,  R.  Co..  45 
Miss.  569;  Consolidalod  Bank  r.  Bickford.  7 
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(xi)  Levy  on  Property  Not  Belonging  to  Defendant.  The  sheriff 
is  not  entitled  to  poundage  or  any  allowance  in  lieu  thereof  where  he  seizes  under 
execution  property  which  belongs,  not  to  defendant,  but  to  a  stranger. 

(xii)  Levy  Contrary  to  Directions  of  Plaintiff.  A  sheriff  cannot 
claim  compensation  for  levying  an  execution  which  plaintiff  has  instructed  him 
not  to  levy  or  merely  to  hold  to  bind  the  debtor's  property.®* 

(xiii)  Appraisement  of  Property  Levied  on.  The  sheriff  is  not 
entitled  to  the  fees  of  an  appraiser  for  assisting  in  appraising  real  estate  levied  upon.®^ 

(xiv)  When  Right  to  Commissions  Accrues.  It  has  been  said  that  the 
right  of  a  sheriff  to  commissions  on  a  levy  under  execution  accrues  at  the  time 
when  he  makes  the  levy.®® 

(xv)  Setting  Aside  of  Writ.  Some  cases  hold  that  a  sheriff  is  entitled 
to  poundage  where,  after  he  has  made  a  levy  under  an  execution,  the  writ  is  set 
aside  for  irregularity  or  superseded;  ®^  but  other  cases  deny  the  right  of  the  sheriff 
to  commissions  under  such  circumstances.®^ 

(xvi)  Stay  of  Writ.  A  sheriff  has  been  held  entitled  to  commissions 
where  an  execution  is  stayed  after  a  levy,®®  but  other  cases  deny  the  right  of  the 
sheriff  to  commissions  where  the  execution  is  stayed.^  The  statutes  sometimes 
allow  the  sheriff  half  commissions  for  levying  an  execution  which  is  stayed,^  or 
suspended  by  the  creditor's  order.^ 

(xvii)  Stay  of  Sale.  Under  some  statutes  the  sheriff  is  entitled  to  a  fee 
where,  after  the  levy  of  an  execution,  the  sale  thereunder  is  stayed.* 


Ont.  Pr.  172.  See  also  Roop  v.  State,  1 
Blackf.  (Ind.)  323,  holding  that  a  constable 
who  collects  money  on  an  execution  without 
a  levy  and  sale  is  entitled  to  the  fee  allowed 
by  statute  for  serving  an  execution.  Contra, 
Colls  V.  Coates,  11  A.  &  E.  826,  9  L.  J.  Q.  B. 
232,  3  P.  &  D.  511,  39  E.  C.  L.  438. 

In  Missouri  the  sheriff  is  entitled  only  to 
half  commissions  when  he  receives  the  money 
without  making  a  levy.  Gaty  v.  Vogel,  40 
Mo.  553. 

93.  Bilke  v.  Havelock,  3  Campb.  374,  14 
Rev.  Rep.  758 ;  Turner  f.  Crozier,  14  Ont.  Pr. 
272.  See  also  Manitoba,  etc.,  Loan  Co.  v. 
Routley,  3  Manitoba  521. 

94.  Oswitchee  Co.  v.  Hope,  5  Ala.  629. 

95.  Phoenix  Ins.  Co.  v.  McEvony,  52  Nebr. 
566,  72  N.  W.  956. 

96.  Cape  Sable  Co.'s  Case,  3  Bland  (Md.) 
606;  In  re  Black,  3  Fed.  Cas.  No.  1,458,  2 
Nat.  Bankr.  Reg.  171. 

97.  Cape  Sable  Co.'s  Case,  3  Bland  (Md.) 
606;  Campbell  v.  Cothran,  56  N.  Y.  279  [af- 
firnving  65  Barb.  534,  1  Thomps.  &  C.  70] ; 
Bradley  v.  Blue  Ridge  Hosiery  Mill,  56  Misc. 
(N.  Y.)  125,  106  N.  Y.  Suppl.  1107;  O'Brien 
•y.  Allen,  40  Misc.  (N.  Y.)  693,  83  N.  Y. 
Suppl.  251  (so  holding  under  Laws  (1892), 
c.  418,  §  17,  subd.  7,  amending  Laws  (1890), 
c.  523)  ;  Bullen  v.  Ansley,  6  Esp.  Ill,  9  Rev. 
Rep.  810;  Rawstorne  v.  Wilkinson,  4  M.  &  S. 
256,  16  Rev.  Rep.  455 ;  Weegar  v.  Grand 
Trunk  R.  Co.,  16  Ont.  Pr.  371  [following 
Morrison  -y.  Taylor,  9  Ont.  Pr.  390;  Brock- 
ville,  etc.,  R.  Co.  v.  Canada  Cent.  R.  Co.,  7 
Ont.  Pr.  372]. 

Withdrawal  from  possession  before  writ 
superseded. —  Where  a  sheriff  made  a  seizure 
under  a  fieri  facias  against  the  goods  of  de- 
fendants, but,  learning  that  they  were  about 
to  appeal,  of  his  own  motion,  and  for  the 
purpose  of  saving  expense  to  the  parties, 

[IV,  B,  6,  e,  (XI)] 


withdrew  his  officer  in  possession,  and,  the 
appeal  having  been  subsequently  brought,  the 
execution  was  superseded,  it  was  held  that 
the  sheriff  had  not  so  withdrawn  from  the 
seizure  as  to  disentitle  him  to  poundage  or 
an  allowance  in  lieu  thereof.  Weegar  v. 
Grand  Trunk  R.  Co.,  16  Ont.  Pr.  371  [fol- 
lowing Morrison  v.  Taylor,  9  Ont.  Pr.  390  j 
Brockville,  etc.,  R.  Co.  v.  Canada  Cent.  R. 
Co.,  7  Ont.  Pr.  372]. 

98.  Miles  v.  Harris,  12  C.  B.  N.  S.  550,  31 
L.  J.  C.  P.  361,  6  L.  T.  Rep.  N.  S.  649,  104 
E.  C.  L.  550;  Winters  v.  Kingston,  etc..  Per- 
manent Bldg.  Soc,  1  Ch.  Chamb.  (U.  C.) 
276  (holding  that  where,  after  seizure  under 
the  writ,  but  before  the  money  was  levied, 
defendants  obtained  a  stay  of  the  execution 
on  the  terms  of  paying  the  money  into  court, 
which  was  done,  the  sheriff,  not  having 
actually  levied  the  money  under  the  execu- 
tion, was  entitled  only  to  fees  for  services 
actually  rendered  and  not  to  poundage) ; 
Walker  r.  Fairfield,  8  U.  C.  C.  P.  95. 

99.  Benedict  v.  Wright,  19  Hun  (N.  Y.) 
27,  holding  that  where,  property  levied  on  by 
the  sheriff'  having  been  assigned,  the  judg- 
ment creditor's  attorney  directed  a  stay,  and 
the  assignee  sold  the  property  and  applied  a 
portion  of  the  proceeds  to  the  payment  of  the 
judgment,  the  sheriff  was  entitled  to  a  pound- 
age, although  no  money  had  been  realized  on 
the  levy. 

1.  Smith  V.  Morrison,  1  Chest.  Co.  Rep. 
(Pa.)  291.  See  also  Fitch  v.  Stanton,  1 
Tyler  (Vt.)  28,  holding  that  the  sheriff  can- 
not chargie  fees  for  return  of  an  execution 
stayed  by  supersedeas  in  a  writ  of  error. 

2.  Lipstine  v.  Campbell,  14  Bush  (Ky.) 
417. 

3.  Boyd  V.  Harper,  3  Bush  (Ky.)  142. 

4.  Mastin  v.  Cullom,  28  Ala.  670,  holding, 
however,  that  under  Code,  |§  3042,  3047,  a 
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(xviii)  Amount  on  Which  Commissions  Computed.  A  sheriff  is  entitled 
to  commissions  only  on  the  amount  which  he  collects  under  the  execution  and 
not  upon  the  amount  claimed  or  the  value  of  the  property  seized ;  ^  and  the  com- 
mission is  to  be  computed  only  on  the  sum  paid  over  by  him  and  not  on  what  he 
retains  for  himself.^  Where  before  the  issue  of  an  execution  the  sheriff  agreed 
with  plaintiff  to  charge  commissions  only  on  the  amount  of  the  judgment  after 
deducting  a  set-off,  to  be  ascertained  in  a  pending  chancery  suit,  and  thereupon 
plaintiff  caused  the  issue  of  the  execution,  the  sheriff  is  entitled  to  commissions 
only  on  the  amount  of  the  judgment  after  deducting  the  set-off,  and  not  upon 
the  nominal  amount  thereof.'^  Where  an  injunction  was  granted  to  restrain  the 
collection  of  a  part  of  an  execution,  on  the  condition  that  the  execution  defendants 
would  pay  into  the  clerk's  office  a  certain  amount  of  it,  admitted  in  the  pleadings 
to  be  due,  the  sheriff  who  levied  the  execution  was  entitled  to  his  commissions 
on  the  amount  paid.^ 

d.  Possessory  Writ.^  A  sheriff  is  allowed  compensation  for  serving  a  writ  of 
seizin  and  possession  in  real  actions,^^  but  is  limited  to  his  statutory  fee,"  and  is 
not  entitled  to  an  allowance  for  assistance,^^  or  extra  time  and  trouble. 

e.  Writ  of  Replevin.^*  The  statutes  usually  allow  the  sheriff  a  fee  for  the 
execution  of  a  writ  or  requisition  of  replevin. 

f.  Distress  Warrant.^®  A  sheriff  to  whom  the  county  treasurer  has  given  a 
distress  w^arrant  for  delinquent  taxes  cannot  charge  the  county  a  fee  for  a  return 
upon  such  warrant  of  "No  property  found." 

7.  Custody,  Care,  and  Removal  of  Property  —  a.  In  General.  In  a  number  of 
states  the  sheriff  is  allowed  charges  or  compensation  for  the  care  and  custody  of 
property  of  which  he  has  taken  possession  under  an  attachment,  execu- 


sheriff  cannot  in  any  case  be  entitled  to  a 
fee  "  for  levying  fieri  facias  and  making 
money  tbereon,"  and  to  another  fee,  under  the 
same  execution,  for  levying  fieri  facias  when 
sale  is  stayed,  after  levy,  by  a  restraining 
order." 

5.  Pierce  V.  Delesdernier,  17  Me.  431;  Rex 
V.  Robinson,  2  C.  M.  &  R.  334,  4  Dowl.  P.  C. 
447,  1  Gale  209,  4  L.  J.  Exch.  319,  5  Tyrw. 
1095. 

6.  Michie  v.  Reynolds,  24  U.  C.  Q.  B.  303 
[followed  in  Hamilton,  etc.,  R.  Co.  v.  Gore 
Bank,  20  Grant  Ch.  (U.  C.)  190].  See  also 
Davis  V.  Davidson,  14  Grant  Ch.  (U.  C.) 
206. 

7.  Brainard  v.  Harrison,  53  Ala.  360. 
Agreements  as  to  compensation  generally 

see  supra,  IV,  A,  4,  b. 

8.  Dibble  v.  Aycock,  58  N.  C.  399. 

9.  See,  generally,  Ejectment,  15  Cyc.  184. 

10.  Weston  v.  Weston,  102  Mass.  514. 

11.  Weston  V.  Weston,  102  Mass.  514. 

12.  Weston  v.  Weston,  102  Mass.  514. 

13.  Weston  v.  Weston,  102  Mass.  514. 

14.  See,  generally,  Replevin,  34  Cyc.  1342. 

15.  Stewart  c.  Fidelity  Loan  Assoc.,  19 
Misc.  (N.  Y.)  49,  42  N.  Y.  Suppl.  705. 

16.  See,  generally,  Landlord  and  Tenant, 
24  Cyc.  845;  Taxation. 

17.  Red  Willow  County  v.  Smith,  67  Nebr. 
213,  93  N.  W.  151. 

18.  Arizona. — Southwestern  Commercial  Co. 
V.  Owesney,  10  Ariz.  49,  85  Pac.  724. 

California. —  Alexander  v.  Wilson,  (1904) 
79  Pac.  274 ;  Shumway  v.  Leakey,  73  Cal.  260, 
14  Pac.  841;  Bower  v.  Rankin,  61  Cal.  108; 
Geil  V.  Stevens,  48  Cal  590;  Smith  v.  Rich- 
mond, 19  Cal.  476, 


Colorado. —  Cramer  v.  Oppenstein,  16  Colo. 
495,  27  Pac.  713;  Leadville  City  Bank  V. 
Tucker,  7  Colo.  220,  3  Pac.  217. 

Idaho. —  McConnell  'V.  McCormick,  3  Ida. 
227,  28  Pac.  421. 

Illinois. —  Eames  v.  Hennessy,  22  111.  628 ; 
Olds  V.  Loomis,  10  HI.  App.  498. 

Iowa. —  Rowley  v.  Painter,  69  Iowa  432,  29 
N.  W.  401. 

Maine. —  Baldwin  v.  Hatch,  54  Me.  167. 

Massachusetts. —  Tarbell  v.  Dickinson,  3 
Cush.  345;  Phelps  r.  Campbell,  1  Pick.  59; 
Sewall  V.  Malton,  9  Mass.  535.  But  compare 
Com.  V.  Dennie,  Thach.  €r.  Cas.  165. 

Minnesota. —  Barman  v.  Miller,  23  Minn. 
458. 

Missouri. —  Hesse  v.  Kimm,  14  Mo.  395; 
Ring  V.  Charles  Vogel  Paint,  etc.,  Co.,  46  Mo. 
App.  374. 

Montana. —  McDermott  V.  Murphy,  11 
Mont.  122,  27  Pac.  334. 

Nebraska. —  Deering  v.  Wisher d,  46  Nebr. 
720,  65  N.  W.  788. 

New  Hampshire. —  Eastman  r.  Coos  Bank, 
1  N.  H.  23. 

Ncio  Jersey. — ^Hanness  v.  Smitli,  21  N.  J.  L. 
495. 

Neiv  York. —  Woodruff  c.  Imperial  F.  Ins. 
Co.,  90  N.  Y.  521;  German  American  Bank  v. 
Morris  Run  Coal  Co.,  74  X.  Y.  58;  Lynch  v. 
Butler,  43  Hun  605;  Hall  v.  U.  S.  Reliector 
Co.,  34  Hun  467;  Collin  v.  Northwestern 
•Constr.  Co.,  19  Abb.  X.  Cas.  383;  Alburtis 
f.  Dudley,  12  Abb.  Pr.  361,  21  How.  Pr.  456. 

Oregon. —  Schneider  v.  Sears,  13  Oreg.  69, 
8  Pac.  841. 

Pennsiilvania.—  Lord  r.  Tobv  Vallov  Sup- 
ply Co.,  5  Pa.  Dist.  290. 
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tion/''  writ  of  sequestration,^^  or  order,  writ,  or  requisition  of  replevin, Such  an 
allowance  may  be  in  the  form  of  reimbursement  for  his  reasonable  and  necessary 
expenditures  in  taking  care  of  the  property,^^  or,  it  has  been  held,  of  a  reasonable 
compensation  for  his  own  services  if  he  performs  the  duty  in  person.^^  The  sheriff 
has  also  been  held  entitled  to  be  allowed  the  expense  of  a  removal  of  property  in 
his  custody  from  one  place  to  another  which  was  necessary  for  its  safe-keeping.^* 
But  the  risk  incurred  by  the  sheriff  from  the  possession  of  attached  property 
is  no  ground  for  a  claim  of  poundage. 

b.  Actual  Rendition  of  Service  or  Making  of  Expenditure.   In  order  to  war- 


South  Dakota. —  See  Porter  v.  Booth,  1 
S.  D.  558,  47  N.  W.  960. 

Texas. —  Worley  v.  Shelton,  (Civ.  App. 
1905)  86  S.  W.  794. 

Vermont. —  Templeton  v.  Capital  Sav.  Bank, 
etc.,  Co.,  76  Vt.  345,  57  Atl.  818;  Willey  v. 
Laraway,  64  Vt.  566,  25  Atl.  435;  Gleason  v. 
Briggs,  28  Vt.  135;  Dean  v.  Bailey,  12  Vt. 
142. 

Wisconsin. —  Stevens  Point  First  Nat. 
Bank  v.  Kickbusch,  78  Wis.  218,  47  N.  W. 
267;  Addington  v.  Sexton,  17  Wis.  327,  84 
Am.  Dec.  745. 

Wyoming. —  Beeman,  etc..  Mercantile  Co. 
V.  Sorenson,  15  Wyo.  450,  89  Pac.  745,  1135. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  72. 

But  compare  Mathers  v.  Ramsey,  2  Disn. 
(Ohio)  334. 

Circumstances  warranting  additional  com- 
pensation.—  Where  a  sheriff,  seeking  to  levy 
an  attachment  on  bonds  in  the  possession  of 
a  depositary,  was  refused  possession  by  the 
depositary,  whereupon  he  threatened  to  take 
them  forcibly,  and  it  was  then  agreed  that 
the  bonds  should  be  placed  in  the  sheriff's 
view,  that  he  should  take  possession  of  and 
levy  on  them,  and  that  he  should  return  them 
to  the  depositary  to  be  held  for  him,  the 
sheriff"  was  entitled  to  additional  compensa- 
tion, as  he  had  possession  of  the  bonds.  Cof- 
fin V.  Northwestern  Constr.  Co.,  19  Abb.  N. 
Cas.  (N.  Y.)  383. 

Attachment  out  of  marine  court. —  The 
regular  fees  of  officers  executing  attachments 
issued  out  of  the  marine  court  of  the  city  of 
New  York  include  compensation  for  caring 
for  property  attached  and  an  additional 
charge  therefor  is  unauthorized.  Tiffany  v. 
St.  John,  65  N.  Y.  314,  22  Am.  Rep.  612. 

Where  the  sheriff  acquires  illegal  possession 
of  property  under  color  of  an  attachment,  he 
cannot  charge  defendant  in  attachment  for 
keeping  the  property.  Gardner  v.  Hust, 
2  Rich.  (S.  C.)  601. 

19.  California. —  Geil  v.  Stevens,  48  Cal. 
590. 

Colorado. —  Cramer  v.  Oppenstein,  16  Colo. 
495,  27  Pac.  713. 

Georgia. —  Hopkins  v.  Bolton,  T.  U.  P. 
Charlt.  294. 

Illinois. —  Olds  v.  Loomis,  10  111.  App.  498. 

Indiana. —  State  v.  Kitchens,  25  Ind.  App. 
244,  57  N.  E.  935,  81  Am.  St.  Rep.  90. 

Louisiana. —  Silliven  v.  Bellocq,  20  La.  Ann. 
305. 

Minnesota. —  See  Barman  v.  Miller,  23 
Minn.  458. 
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Missouri. — State  V.  Stinebaker,  90  Mo.  App. 
280. 

New  York. —  Waite  v.  Kaldenberg,  19  N.  Y. 
App.  Div.  379,  46  N.  Y.  Suppl.  516;  Hoyt  v. 
Phillips,  1  Sweeny  76.  Contra,  Crofut  V. 
Brandt,  58  N.  Y.  106,  17  Am.  Rep.  213  [af- 
firming 13  Abb.  Pr.  N.  S.  128]. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  72. 

20.  Crusel  v.  Brooks,  121  La.  243,  46  So. 
224;  Witkouski  v.  Witkouski,  16  La.  Ann. 
232;  Jure  v.  Ballatin,  8  La.  Ann.  18;  Parki- 
son  V.  Boyle,  7  Rob.  (La.)  82. 

A  sheriff  administering  sequestered  prop- 
erty is  entitled  to  a  just  compensation  for 
his  services,  to  be  determined  by  the  court 
and  paid  out  of  the  proceeds  of  the  property. 
Jennings-Heywood  Oil  Syndicate  v.  Houssiere- 
Latreille  Oil  Co.,  118  La.  262,  42  So.  930; 
Parkison  v.  Boyle,  7  Rob.  (La.)  82;  Graham 
V.  Swayne,  1  Rob.  (La.)  186;  Avart  v.  King, 
14  La.  62. 

21.  Stewart  v.  Fidelity  Loan  Assoc.,  19 
Misc.  (N.  Y.)  49,  42  N.  Y.  Suppl.  705;  Dud- 
ley V.  Clevenger,  19  Okla.  208,  91  Pac.  908. 
But  compare  Chase  v.  De  Wolf,  69  111.  47, 
holding  that  a  statute  providing  that  con- 
stables shall  be  allowed  reasonable  charges, 
to  be  fixed  by  the  justice,  for  removing  and 
taking  care  of  property  levied  on  by  them 
does  not  apply  to  the  taking  and  delivery  of 
property  under  a  writ  of  replevin. 

22.  Worley  v.  Shelton,  (Tex.  Civ.  App. 
1905)  86  S.  W.  794. 

23.  Worley  v.  Shelton,  (Tex.  Civ.  App. 
1905)  86  S.  W.  794.  But  compare  Farrar  v. 
Rowley,  3  La.  Ann.  276,  holding  that  a 
sheriff"  who  has  paid  himself  out  of  funds 
in  his  hands  for  all  disbursements  made  by 
him  cannot  make  an  additional  charge  for 
his  responsibility  and  care  generally,  as  he  is 
remunerated  for  this  by  the  emoluments  of 
his  office. 

A  sheriff  is  not  entitled  to  compensation 
for  mere  personal  care  of  attached  property. 
King  V.  Shepherd,  68  Iowa  215,  26  N.  W.  82; 
Fletcher  V.  Kalkaska  Cir.  Judge,  81  Mich. 
186,  45  N.  W.  641 ;  Lynch  v.  Butler,  43  Hun 
(N.  Y.)  605. 

24.  Cramer  v.  Oppenstein,  16  Colo.  495,  27 
Pac.  713;  Olds  v.  Loomis,  10  111.  App.  498. 
Contra,  Curtis  v.  Hulsizer,  5  N.  J.  L.  496; 
Crofut  V.  Brandt,  58  N.  Y.  106,  17  Am.  Rep. 
213  [affirming  13  Abb.  Pr.  N.  S.  128],  goods 
seized  under  execution.  And  see  Mathers  V. 
Ramsey,  2  Disn.  (Ohio)  334. 

25.  Haase  v.  Levering,  38  N.  Y.  Suppl. 
432^  1  N.  Y.  Annot.  Cas.  404. 
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rant  all  allowance  the  services  must  have  been  actually  rendered,^*'  or  the  expense 
actually  mcurred,^^  and  hence  a  sheriff  or  constable  is  not  entitled  to  any  com- 
pensation for  receiving  and  keeping  property  levied  on,  where  the  amount  of  the 
execution  was  paid  as  soon  as  the  levy  was  made.^^ 

e.  Necessity  For  Service  or  Expenditure.  In  order  to  authorize  a  charge  for 
the  care  and  custody  of  property  the  services  rendered  or  the  expense  incurred 
must  have  been  necessary.^^ 

d.  Payment  by  Sheriff  as  Prerequisite  to  Allowance.  Even  if  it  is  a  pre- 
requisite to  recovery  by  a  sheriff  of  the  expenses  of  preserving  attached  property 
at  the  request  of  plaintiff  in  attachment  that  the  sheriff  shall  have  paid  the  watch- 
man placed  in  charge  by  him,  it  is  enough  that  he  has  paid  with  his  note.^^ 

e.  Necessity  For  Possession.  A  sheriff  cannot  recover  any  compensation 
for  the  custody  of  property  seized  under  an  order  of  sale,  when  he  has  never  had 
actual  possession  of  the  property,  has  never  appointed  a  keeper,  and  has  not 
been  subjected  to  any  expense  or  trouble  for  its  safe-keeping.^^ 

f.  Manner  of  Securing  Possession.  A  statutory  provision  allowing  a  sheriff 
a  reasonable  sum  for  securing  attached  property  is  applicable  where  the  attach- 
ment is  by  lodging  a  copy  in  the  town  clerk's  ofhce.'^^ 

g.  Necessity  For  Certificate  of  Reasonableness.  Where  the  statute  allows 
the  sheriff  such  further  compensation  for  his  trouble  and  expense  in  taking  posses- 
sion of  property  and  preserving  the  same  as  the  court  from  which  the  writ  or  order 
issued  may  certify  to  be  just  and  reasonable,  in  the  absence  of  the  required  certificate 
the  sheriff  is  entitled  to  nothing  more  than  the  fees  enumerated  in  the  statute.^^ 

h.  Indorsement  of  Charges  on  Writ.  A  sheriff's  charges  for  securing  attached 
property  subsequent  to  the  completion  of  the  service  and  return  of  the  writ  -may 
be  recovered  without  having  been  indorsed  thereon.^* 

i.  Period  For  Which  Charge  Allowed.  An  allowance  to  a  sheriff  for  the  care 
and  custody  of  property  can  be  made  for  only  such  period  as  the  property  was  in 
his  possession ;    and  a  sheriff  who  has  attached  property  at  the  instance  of  plaintiff 


26.  Spence  v.  Thompson,  11  Ala.  746;  Dem- 
orest  V.  Torry,  9  Abb.  Pr.  N.  S.  (N.  Y.)  95. 

The  return  of  a  sheriff  on  a  preceding  ex- 
ecution that  he  had  levied  on  slaves  does  not 
prove  that  he  kept  them  for  any  definite  time, 
so  as  to  warrant  a  charge  for  their  keeping; 
the  time  of  keeping  not  being  stated  in  the 
return.    Spence  v.  Thompson,  11  Ala.  746. 

27.  Cramer  v.  Oppenstein,  16  Colo.  495,  27 
Pae.  713;  Olds  v.  Loomis,  10  111.  App.  498; 
Grant  v.  Grant,  10  Ont.  Pr.  40. 

Necessity  of  payment. —  Where  a  sheriff, 
who  had  attached  property,  alleged  that  "  at 
the  plaintiff's  instance  and  request  "  he  em- 
ployed a  custodian  of  the  property,  he  could 
not  recover  from  the  plaintiff  for  the  services 
of  the  custodian,  without  showing  that  he 
had  paid  the  claim  or  had  taken  an  assign- 
ment of  it  from  the  custodian.  Porter  v. 
Booth,  1  S.  D.  558,  47  N.  W.  960. 

28.  State  v.  Stinebaker,  90  Mo.  App.  280, 
283,  where  it  is  said:  "A  levy  does  not, 
ipso  facto,  entitle  a  constable  or  his  appointed 
watchman  to  such  a  fee ;  there  must  be  a 
'  receiving  and  keeping '  of  property,  or  some 
difficulty  or  expense  about  the  levy  beyond 
a  merely  formal  service  of  the  writ  and  an 
instant  acceptance  of  payment  from  the  exe- 
cution debtor." 

29.  Colorado. —  Cramer  f.  Oppenstein,  16 
Colo.  495,  27  Pac.  713. 

Idaho. —  McConnell  v.  McCormick,  3  Ida. 
227,  28  Pac.  421. 


Illinois. —  Olds  v.  Loomis,  10  111.  App.  498. 

Missouri. —  Ring  v.  Charles  Vogel  Paint, 
etc.,  Co.,  46  Mo.  App.  374. 

New  Yo7lc. —  Depew  v.  Solomonowitz,  48 
N.  Y.  App.  Div.  512,  62  N.  Y.  Suppl.  916. 

Oregon. —  Schneider  v.  Sears,  13  Oreg.  69, 
8  Pac.  841. 

Canada. —  Grant  v.  Grant,  10  Ont.  Pr.  40. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  72. 

30.  Southwestern  Commercial  Co.  v.  Owes- 
ney,  10  Ariz.  49,  85  Pac.  724. 

31.  Ledoux  v.  Rucker,  4  La.  Ann.  218. 

32.  Willey  v.  Laraway,  64  Vt.  566,  567,  25 
Atl.  435,  where  it  is  said:  "Property  so 
attached  is  held  to  be  in  the  custody  of  the 
officer;  and  he  is  liable  for  a  failure  to  pro- 
duce it,  unless  he  can  excuse  himself  by 
showing  that  he  exercised  the  same  degree  of 
care  regarding  it  that  is  required  in  the  case 
of  property  taken  into  actual  possession. 
...  In  the  exercise  of  this  care,  it  often 
becomes  necessary  for  the  ollicor  to  take  meas- 
ures for  securing  the  property  after  lodging 
the  copy.  It  is  evident  that  the  necessity 
existed  in  this  case." 

33.  Geil  V.  Stevens,  48  Cal.  590. 

34.  Templeton  r.  Capital  Sav.  Bank,  etc., 
Co.,  70  Vt.  345,  57  Atl.  818. 

35.  Dudley  r.  Clevenger,  19  Okla.  20S.  01 
Pac.  908. 

The  return  of  a  sheriff  on  an  order  of  re- 
plevin is  conclusive  as  to  him,  and  where  it 
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in  the  suit  cannot  charge  him  with  the  expenses  incurred  in  holding  the  property 
after  he  has  been  notified  that  plaintiff  has  released  his  claim.^^ 

j.  Time  When  Charges  Recoverable.  A  sheriff's  charges  for  securing  and 
keeping  attached  property  may  be  recovered  of  plaintiff  before  the  termination 
of  the  suit  in  which  the  attachment  issued. 

k.  Propriety  of  Particular  Charges.  The  sheriff  is  properly  allowed  charges 
for  the  wages  of  a  person  whom  he  has  placed  in  charge  of  property  which  is  in  his 
custody,^^  or  necessarily  employed  to  look  after  the  same;  a  watchman  to  guard 
and  protect  goods ;  keepers,  watchers,  and  gangers  employed  about  oil  wells ;  a 
bookkeeper  to  keep  the  records  of  the  products  of  oil  wells;  clerk  hire  which  is 
shown  to  be  necessary  in  connection  with  the  keeping  of  attached  property;*^  the  hire 
of  help  to  assist  in  husking  standing  corn  attached ;    keeping  cattle  or  horses ;  *^  the 


shows  that  he  delivered  cattle  seized  under 
the  writ  to  defendant,  with  the  consent  of 
plaintiff',  within  ten  days  after  taking  such 
property,  he  cannot  be  allowed  as  a  part  of  the 
costs  for  feeding  and  caring  for  such  cattle 
for  seventy  days.  Dudley  v.  Clevenger,  19 
Okla.  208,  91  Pac.  908. 

36.  Hall  V.  U.  S.  Reflector  Co.,  34  Hun 
(N.  Y.)  467. 

37.  Templeton  v.  Capital  Sav.  Bank,  etc., 
Co.,  76  Vt.  345,  57  Atl.  818. 

38.  Southwestern  Commercial  Co.  v.  Owes- 
ney,  10  Ariz.  49,  85  Pac.  724;  Waite  v.  Kal- 
denberg  Co.,  19  N.  Y.  App.  Div.  879,  46 
N.  Y.  Suppl.  516;  Deegan  v.  Karp,  13  N.  Y. 
Civ.  Proc.  202;  Alburtis  v.  Dudley,  12  Abb. 
Pr.  (N.  Y.)  361.  Contra,  Townsend  v.  Ross, 
45  N.  Y.  Super.  Ct.  447. 

Selection  of  custodian. —  The  fact  that, 
some  time  after  the  employment  of  the  cus- 
todian, the  sheriff  refused  to  substitute  for 
him  another,  employed  and  offered  by  the  at- 
taching creditor,  is  immaterial  since,  being 
responsible  for  the  goods,  he  has  a  right  to 
choose  a  custodian  therefor.  McDermott  v. 
Murphy,  11  Mont.  122,  27  Pac.  334. 

Time  for  which  payment  authorized. — 
Under  Mass.  Pub.  St.  c.  161,  §§  42,  43,  and 
c.  199,  §  6,  authorizing  the  appointment  and 
payment  of  keepers  of  personal  property 
taken  on  attachment  or  execution,  payment 
is  to  be  made  only  for  the  keeper  while  he  is 
in  charge,  and  his  custody  in  that  capacity 
cannot  properly  extend  two  days  beyond  the 
time  when  the"^  sale  at  auction  was  made  on 
the  execution.  Rogers  V.  Simmons,  155  Mass. 
259,  29  N.  E.  580. 

Time  of  rendition  of  bill. —  Where  a  sheriff, 
at  the  request  of  an  attaching  creditor's  at- 
torneys, employed  a  custodian  for  the  goods 
attached,  the  sheriff  can  recover  the  costs  of 
employing  such  custodian,  although  he  did 
not  render  a  bill  therefore  before  the  rendi- 
tion of  a  judgment  in  favor  of  the  attaching 
creditor.  McDermott  v.  Murphy,  11  Mont. 
122,  27  Pac.  334. 

Authority  from  attachment  creditor. — 
Where  a  sheriff,  at  the  request  of  an  at- 
taching creditor's  attorneys,  employed  a  cus- 
todian for  the  goods  attached,  the  fact  that 
the  attaching  creditor  paid  several  hundred 
dollars  as  compensation  to  the  custodian 
raises  the  presumption  that  he  authorized 
such  employment,  and  the  sheriff  can  recover 
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the  balance  of  the  compensation  paid  the  cus- 
todian. McDermott  v.  Murphy,  11  Mont. 
122,  27  Pac.  334. 

39.  State  v.  Stinebaker,  90  Mo.  App. 
280. 

Property  in  possession  of  lessee. —  Where  a 
plantation  on  which  an  order  of  seizure  and 
sale  has  been  levied  is  in  the  possession  of 
a  lessee,  the  sheriff  cannot  appoint  a  keeper 
to  manage  and  preserve  it,  and  hence  is  not 
entitled  to  be  recompensed  for  compensation 
paid  him.  Decoux  v.  Louisiana  Bank,  2  La. 
Ann.  157. 

40.  Smith  V.  Huddleston,  103  Ala.  223,  15 
So.  521;  State  V.  Hitchens,  25  Ind.  App.  244, 
57  N.  E.  935,  81  Am.  St.  Rep.  90;  Hoyt  v. 
Phillips,  1  Sweeny  (N.  Y.)  76.  Contra,  In 
re  Patton,  2  Pars.  Eq.  Cas.  (Pa.)  103;  Deal 
V.  Tower,  1  Phila.  (Pa.)  268. 

41.  Crusel  v.  Brooks,  121  La.  243,  46  So. 
224. 

42.  Crusel  v.  Brooks,  121  La.  243,  46  So. 
224. 

43.  Ring  V.  Charles  Vogel  Paint,  etc.,  Co., 
46  Mo.  App.  374. 

44.  Deering  v.  Wisherd,  46  Nebr.  720,  65 
N.  W.  788. 

45.  California. —  Smith  v.  Richmond,  19 
Cal.  476. 

Louisiana. —  Jure  v.  Ballatin,  8  La.  Ann. 
18  [approved  in  Crusel  v.  Brooks,  121  La. 
243,  46  So.  224]. 

Massachusetts. —  Phelps  v.  Campbell,  1 
Pick.  59. 

Nebraska. —  Deering  V.  Wisherd,  46  Nebr. 
720,  65  N.  W.  788. 

OJclahoma. —  See  Dudley  v.  Clevenger,  19 
Okla.  208,  91  Pac.  908. 

Vermont. —  Gleason  v.  Briggs,  28  Vt.  135. 

Enaland. —  See  Gaskell  v.  Sefton,  3  D.  &  L. 
267,  "l5  L.  J.  Exch.  107,  14  M.  &  W.  802, 
804,  where  it  is  said :  "  The  question  is, 
whether  the  sheriff,  who  has  been  ordered  to 
withdraw  from  the  possession  of  goods  on 
payment  to  him  of  '  possession  money,'  has 
a  right  to  make  an  additional  charge  for  the 
keep  of  cattle.  I  think  he  has  not.  He  might 
have  applied  for  the  expense  of  keeping  these 
horses  Avhen  all  the  parties  were  before  the 
Judge;  and  then,  if  the  learned  Judge  had 
thought  it  ought  to  be  allowed,  he  would 
have  made  an  order  accordingly." 

See  43  Cent.  Dig.  tit.  "Sheriff's  and  Con- 
stables," §  72. 
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storage  of  goods;     and  a  lock  for  the  room  in  which  goods  are  stored.*^    But  a 
sheriff  is  not  entitled  to  an  allowance  for  insurance  on  property  in  his  possession; 
nor  is  he  entitled  to  be  reimbursed  for  money  paid  to  recover  stolen  property  as 
for  expenses  incurred  in  the  preservation  of  the  property,^® 

1.  How  Allowance  Made.  In  the  absence  of  proof,  compensation  is  not  allow- 
able to  the  sheriff  for  trouble  and  expense  in  taking  and  preserving  property  ;^^ 
and  it  has  been  held  necessary  that  such  allowance  shall  be  made  or  ordered  by 
the  court.^^  The  expense  of  keeping  and  carmg  for  property  for  the  time  between 
the  entry  of  a  writ  and  the  judgment  cannot  be  allowed  as  part  of  the  expense 
for  serving  the  writ,^^  but  should  be  presented  to  the  court  by  way  of  an  additional 
return  on  the  writ  before  the  final  judgment  so  that  it  may  be  taxed  in  the  costs 
of  the  suit  and  included  in  the  judgment.^^ 

m.  Amount  of  Allowance.    The  sheriff's  charges  must  be  reasonable,^*  and 


Where  the  sheriff  uses  a  horse  attached  by 

him  sufficiently  to  pay  for  the  keeping,  he 
cannot  recover  of  the  attaching  creditor  for 
the  pay  for  such  keeping.  Dean  v.  Bailey, 
12  Vt/l42. 

46.  State  v.  Kitchens,  25  Ind.  App.  244,  57 
N.  E.  935,  81  Am.  St.  Kep.  90;  Rogers  v.  Sim- 
mons, 155  Mass.  259,  29  N.  E.  580;  Tarbell 
f.  Dickinson,  3  Gush.  (Mass.)  345;  Eastman 
V.  Coos  Bank,  1  N.  H.  23;  Ramsey  v.  Over- 
aker,  1  Disn.  (Ohio)  569. 

47.  State  'C.  Kitchens,  25  Ind.  App.  244,  57 
N.  E.  935,  81  Am.  St.  Rep.  90. 

48.  Smith  i;.  Huddleston,  103  Ala.  223,  15 
So.  521;  Cramer  v.  Oppenstein,  16  Colo.  495, 
27  Pac.  713  (holding  that  the  sheriff  cannot 
subject  the  execution  debtor  to  the  cost  of 
insurance  without  his  express  consent)  ; 
Owens  t.  Davis,  15  La.  Ann.  22  (holding  that 
where  a  sheriff  has  not  been  authorized,  as 
the  legal  agent  of  the  seizing  creditors,  to 
insure  property  in  his  custody,  he  has  no 
authority  under  the  law  to  effect  such  in- 
surance, and  his  claim  for  the  return  of  the 
premium  paid  cannot  be  allowed  as  costs  of 
suit)  ;  Crofut  v.  Brandt,  58  N.  Y.  106,  17 
Am.  Rep.  213  [afftrming  13  Abb.  Pr.  K  S. 
128]. 

49.  Worthen  v.  Thompson,  54  Ark.  151,  15 
S.  W.  192. 

50.  Kaase  v.  Levering,  38  N.  Y.  Suppl.  432, 
1  N.  Y.  Annot.  Cas,  404. 

51.  Shumway  v.  Leakey,  73  Cal.  260,  14 
Pac.  841  (holding  that  under  the  statute  re- 
lating to  the  fees  of  the  sheriff  of  Lassen 
county,  which  provides  that  he  shall  be  al- 
lowed for  his  trouble  and  expense  in  keeping 
property  under  attachment  such  sum  as  the 
court  shall  order,  not  exceeding  three  dollars 
per  diem,  for  keeper's  fees,  the  sheriff  has  no 
right  to  the  fees  unless  the  court  makes  such 
order,  and  where  the  judge  of  a  court  in 
which  an  attachment  suit  was  pending  told 
the  sheriff,  in  a  conversation  with  him  on 
fhe  street,  to  pay  certain  keeper's  fees,  this 
did  not  amount  to  an  order  allowing  the 
sheriff  for  his  expenses  in  taking  and  keeping 
the  property)  ;  Bower  v.  Rankin,  61  Cal. 
108;  Barman  Miller,  23  Minn.  458  (hold- 
ing that  a  previous  allowance  by  the  court 
is  necessary  to  authorize  the  clerk  as  taxing 
officer  to  tax  the  expenses  incurred  by  the 


sheriff  in  securing  and  safely  keeping  prop- 
erty, in  the  adjustment  of  a  bill  of  costs, 
but  that  when  such  a  sum  is  taxed  without 
a  previous  order  of  allowance  by  the  court, 
the  irregularity  is  cured  by  the  subsequent 
action  of  the  court  on  appeal  in  approving 
the  same  as  reasonable  and  necessary). 

52.  Rogers  v.  Simmons,  155  Mass.  259,  29 
N.  E.  580. 

53.  Rogers  v.  Simmons,  155  Mass.  259,  29 
N.  E.  580. 

54.  California. —  Geil  v.  Stevens,  48  Cal. 
590. 

Colorado. —  Cramer  v.  Oppenstein,  16  Colo. 
495,  27  Pac.  713;  City  Bank  r.  Tucker,  7 
Colo.  220,  3  Pac.  217. 

Illinois. —  Eames  r.  Kennessv,  22  111,  628 ; 
Olds  V.  Loomis,  10  111.  App.  498. 

Louisiana. —  Crusel  r.  Brooks,  121  La.  243, 
46  So.  224;  Silliven  v.  Bellocq,  20  La.  Ann. 
305;  Jure  v.  Ballatin,  8  La.  Ann.  18. 

Missouri. —  Hesse  v.  Kimm^  14  Mo.  395; 
Ring  V.  Charles  Vogel  Paint,  etc.,  Co.,  46  Mo. 
App.  374. 

New  York. —  Lynch  v.  Butler,  43  Hun  605 ; 
Hoyt  V.  Phillips,  1  Sweeny  76;  Stewart  v. 
Fidelity  Loan  Assoc.,  19  Misc.  49,  42  N.  Y. 
Suppl/705;  Deegan  v.  Karp,  13  N.  Y.  Civ. 
Proc.  202;  Coffin  v.  Northwestern  Constr.  Co., 
19  Abb.  N.  Cas.  383 ;  Alburtis  v.  Dudley.  12 
Abb.  Pr.  361,  21  How.  Pr.  456. 

Oregon. —  Schneider  v.  Sears,  13  Oreg.  69, 
8  Pac.  841. 

Pennsylvania. —  Lord  v.  Toby  Valley  Sup- 
ply Co.,  5  Pa.  Dist.  290. 

Texas. —  Worley  v.  Shelton,  (Civ.  App. 
1905)  86  S.  W.  794. 

Vermont. — Templeton  r.  Capital  Sav.  Bank, 
etc.,  Co.,  76  Vt.  345,  57  Atl.  818:  Willey  r. 
Laraway,  64  Vt.  566,  25  Atl.  435. 

Wisconsin. —  Addington  r.  Sexton,  17  Wis. 
327,  84  Am.  Dec.  745. 

Canada. —  Michie  r.  Reynolds,  24  U.  C. 
Q.  B.  303. 

See  43  Cent.  Dig.  tit.  Sheriffs  and  Con- 
stables," §  72. 

An  item  paid  for  storage  of  property  held 
under  attachment  should  be  allowed  on  the 
basis  of  the  actual  rental  value,  and  not 
measured  by  the  customary  rates  of  charges 
made  by  warehousemen.  Olds  r.  Loomis.  10 
111.  App.  498. 
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the  amount  of  the  allowance  which  should  be  made  generally  rests  in  the  discretion 
of  the  court. 

8.  Sales  and  Conveyances  —  a.  In  General.  Compensation  is  allowed  for 
selling  property  levied  on  under  execution,"  or  ordered  by  the  court  to  be  sold; 
but  a  sheriff  is  not  entitled  to  commissions  on  a  sale  not  conducted  by  him,'^^  nor 
can  he  be  allowed  a  commission  on  a  sale  unless  the  statute  authorizes  such  a 
charge. A  sheriff  who  levied  on  property  under  a  writ  of  attachment  has  been 
held  not  entitled  to  a  fee  for  an  application  by  him  to  the  court  for  the  sale  of 
such  property. 

b.  Advertisement  or  Notice  of  Sale.  The  statutes  sometimes  allow  a  fee  for 
advertising  the  sale/^  or  reimbursement  of  the  money  necessarily  expended  there- 
for/^ but  a  fee  for  advertising  cannot  be  claimed  unless  there  has  been  an  actual 
advertisement;     and  where  the  sheriff  causes  more  notices  of  sale  than  the  law 


55.  California. —  Shumway  v.  Leakey,  73 
Cal.  260,  14  Pac.  841;  Bower  v.  Rankin,  61 
Cal.  108;  Geil  v.  Stevens,  48  Cal.  590. 

Colorado. —  City  Bank  v.  Tucker,  7  Colo. 
220,  .3  Pac.  217. 

Illinois. —  Eames  v.  Hennessy,  22  111.  628 ; 
Olds  V.  Loomis,  10  111.  App.  498. 

Louisiana. —  Silliven  r.  Bellocq,  20  La. 
Ann.  305;  Parkison  v.  Boyle,  7  Rob.  82. 
But  compare  Witkouski  v.  Witkouski,  16  La. 
Ann.  232,  holding  that  the  charges  of  a 
sheriff  for  keeping  property  under  a  writ  of 
sequestration,  so  far  as  they  are  not  regu- 
lated by  the  fee  bill,  are  the  subject  of  proof, 
and  not  of  judicial  discretion. 

Minnesota. —  Barman  v.  Miller,  23  Minn. 
458. 

Missouri. —  Hesse  v.  Kimm,  14  Mo.  395. 

Neio  York. —  German  American  Bank  v. 
Morris  Run  Coal  "  Co.,  74  N.  Y.  58;  Stewart 
V.  Fidelity  Loan  Assoc.,  19  Misc.  49,  42  N.  Y. 
Suppl.  705. 

Oregon. —  Schneider  v.  Sears,  13  Oreg.  69, 
8  Pac.  841. 

Wisconsin. —  Addington  v.  Sexton^  17  Wis. 
327,  84  Am.  Dec.  745. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  72. 

Allowance  will  not  be  disturbed  unless 
there  was  an  abuse  of  discretion. —  Stewart 
v.  Fidelity  Loan  Assoc.,  19  Misc.  (K  Y.)  49, 
42  N.  Y.  Suppl.  705. 

56.  See,  generally.  Executions,  17  Cyc. 
1233;  Judicial  Sales,  24  Cyc.  1. 

57.  Illinois. —  Bryan  v.  Buckmaster,  1  111. 
408. 

Kentucky. —  Boyd  v.  Harper,  3  Bush  142. 
Louisiana. —  Dwight  r.  Curtis,  2  La.  Ann. 
752. 

NeiD  Jersey. —  Harrison  v.  Maroney,  35 
N.  J.  Eq.  41. 

South  Carolina. —  State  v.  Beckett,  3 
McCord  290. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  75. 

Where  there  is  only  one  levy  and  sale  the 
sheriff  is  entitled  to  no  more  for  a  sale  under 
a  venditioni  exponas  than  if  the  sale  had  been 
under  the  fieri  facias.  Boyd  v.  Harper,  3 
Bush  (Ky.)  142. 

Sheriff  not  entitled  to  fees  for  selling  land 
under  school  fund  mortgage. — Jackson  County 
V.  Stone,  168  Mo.  577,  68  S.  W.  926. 
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58.  Thompson  v.  First  Div.  St.  Paul,  etc., 
R.  Co.,  26  Minn.  353,  4  N.  W.  603;  McLen- 
nan County  V.  Graves,  94  Tex.  635,  64  S.  W. 
861  [reversing  26  Tex.  Civ.  App.  49,  62  S.  W. 
122]. 

59.  Whitlock  v.  Webster,  123  111.  App.  78 

(holding  that  a  sheriff  is  not  entitled  to 
commissions  on  a  sale  made  pursuant  to  a 
chattel  mortgage  given  to  secure  the  debt  rep- 
resented by  the  judgment,  notwithstanding 
the  amount  of  such  sale  is  credited  upon  the 
execution)  ;  Harris  v.  Petigrew,  5  Lea 
(Tenn.)  596  (holding  that  where,  in  a  suit 
to  enforce  a  vendor's  lien,  the  sheriff  levies 
an  attachment,  and  the  land  is  afterward 
sold  by  the  clerk  and  master  under  a  decree, 
the  sheriff  is  not  entitled  to  commissions  on 
the  amount  of  the  sale ) . 

60.  In  re  Crossgrove,  (Del.  1907)  67  Atl. 
159. 

61.  Ring  V.  Charles  Vogel  Paint,  etc.,  Co., 
46  Mo.  x^pp.  374. 

62.  State  v.  Burton,  4  Harr.  (Del.)  457; 
Anonvmous,  22  N.  J.  L.  211;  State  v.  Beckett, 
3  McCord  (S.  C.)  290. 

In  the  absence  of  a  statute  allowing  it,  a 
constable  cannot  charge  for  preparing  adver- 
tisements for  the  sale  of  property  under 
execution.  Rogers  v.  Simmons,  155  Mass. 
259,  29  N.  E.  580. 

63.  Gardner  v.  Brown,  22  Ind.  447 ;  Rogers 
V.  Simmons,  155  Mass.  259,  20  N.  E.  580; 
Phcenix  Ins.  Co.  v.  McEvony,  52  Nebr.  566, 
72  N.  W.  956;  Camp  v.  Garr,  6  Wend. 
(N.  Y.)  535.  But  compare  Anonymous,  22 
N.  J.  L.  211,  holding  that  the  sheriff  on  a 
sale  of  lands  cannot  charge  defendant  the 
printer's  bill  for  advertising,  as  the  statute 
prescribes  the  exact  compensation  to  which 
he  is  entitled  for  advertising. 

Expenses  generally  see  infra,  IV,  B,  8,  d. 

Period  of  advertising. —  A  sheriff  cannot 
charge  for  advertising  real  estate  under  ex- 
ecution for  a  longer  time  than  six  weeks, 
unless  plaintiff  has  authorized  a  postponment 
beyond  the  six  weeks,  or  subsequently  as- 
sented to  such  postponement.  Camp  v.  Garr, 
6  Wend.  (N.  Y.)  535. 

64.  State  v.  Burton,  4  Harr.  (Del.)  457, 
holding  that  the  sheriff  was  not  entitled  to 
an  advertising  fee  on  an  execution  sale  where 
the  advertisement  was  omitted  at  defendant's 
request. 
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prescribes  to  be  published,  the  amount  paid  for  the  unauthorized  advertisements 
is  properly  struck  from  his  bill  of  charges. In  Texas  a  sheriff  has  been  held  not 
entitled  to  compensation  for  service  of  notices  of  the  sale  of  property  for  delinquent 
city  taxes  on  parties  and  their  attorneys;  but  in  Louisiana  compensation  has 
been  allowed  for  services  in  writing  notices  of  the  sale  of  property  seized  under 
execution. 

e.  Amount  and  Computation  of  Fees  or  Commissions.  The  amount  of  a 
sheriff's  fees  or  commission  for  making  a  sale  is  fixed  by  statute;  but  in  a  case 
where  the  several  creditors  of  an  insolvent  agreed  to  divide  the  proceeds  of  an 
execution  sale,  it  was  held  that  the  sheriff  did  not  act  officially  in  maldng  the 
sale,  but  rather  as  the  special  agent  of  the  participating  creditors,  and  as  such 
he  was  entitled  to  a  reasonable  compensation  for  his  services,  without  regard  to 
statutory  sheriff's  fees.^^  Where  only  a  part  of  the  debt  is  realized  by  a  sale, 
the  sheriff  is  entitled  to  commissions  on  the  sum  made ;  '^^  while,  on  the  other  hand, 
if  the  proceeds  of  the  sale  exceed  the  amount  of  the  debt  the  sheriff  is  entitled  to 
a  commission  on  the  latter  amount  only.'^  Where  property  is  sold  in  parcels 
the  sheriff  is  entitled  to  but  a  single  fee  and  not  to  a  fee  for  each  parcel. '^^ 

d.  Expenses  Connected  With  SaleJ^  A  sheriff  has  been  held  entitled  to  be 
reimbursed  for  lighting  the  room  where  the  goods  sold  were  during  the  evenings 
while  he  was  conducting  the  sale;  but  in  the  absence  of  a  statute  allowing  it, 
a  constable  cannot  charge  for  a  flag  used  at  an  auction  sale  of  property  under  an 
execution.'^'*  A  sheriff  cannot  charge  for  the  expense  of  arranging  goods  for  sale 
with  a  view  of  making  them  bring  a  better  price,  and  a  charge  for  making  and 
typewriting  an  inventory  of  the  goods  has  been  held  not  a  legitimate  expense 
of  the  officer  in  making  an  execution  sale.^'  A  sheriff  or  constable  is  not  as  a 
rule  entitled  to  the  expense  of  procuring  an  auctioneer     and  clerk  to  make  the 


65.  Virtue  v.  Reburn,  12  Quebec  Super.  Ct* 
343. 

66.  San  Antonio  v.  Campbell,  (Tex.  Civ. 
App.  1900)  56  S.  W.  130. 

67.  Dwight  V.  Curtis,  2  La.  Ann.  752. 

68.  See  the  following  cases : 

Georgia. —  Fitts  c.  Rose,  19  Ga.  165 ;  Ay- 
cock  V.  Buffington,  2  Ga.  268. 

Kentucky. —  Boyd  v.  Harper,  3  Bush  142. 

Minnesota. —  Thompson  v.  First  Div.  St. 
Paul,  etc.,  R.  Co.,  26  Minn.  353,  4  N.  W.  603. 

]<lew  Jersey. —  Harrison  v.  Maroney,  35 
N.  J.  Eq.  41. 

Pennsylvania. —  Fowler  v.  Atkinson,  5 
Lane.  L.  Rev.  92. 

South  Carolina. —  State  v.  Beckett,  3  Mc- 
Cord  290.  See  also  Smith  V.  Smith,  1  Bailey 
70. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  75. 

69.  Blake  v.  Baldwin,  54  Conn.  5,  5  Atl. 
299. 

70.  Bryan  v.  Buckmaster,  1  111.  408; 
Evans  v.  Elmes,  2  Pa.  L.  J.  216. 

71.  Cramer  v.  Oppenstein,  16  Colo.  495,  27 
Pac.  713 ;  Fitts  v.  Rose,  19  Ga.  165 ;  Sinnick- 
son  V.  Gale,  16  N.  J.  L.  21. 

Payment  to  subsequent  lien  creditors. — 
Where  real  estate  sold  on  execution  produces 
more  than  the  amount  of  the  debt,  and  the 
surplus  is  paid  out  by  the  sheriff  to  subse- 
quent lien  creditors  who  have  issued  execu- 
tion, the  sheriff  is  entitled  to  poundage  on 
the  whole  amount  paid  out  by  him.  Evans 
t;.  Elmes,  2  Pa.  L.  J.  216. 

72.  Wooden  c.  Allen  County  Com'rs,  22 


Kan.  532;  McLennan  r.  Graves,  94  Tex.  635, 
64  S.  W.  861  [reversing  62  S.  W.  122].  See 
also  Fowler  v.  Atkinson,  5  Lane.  L.  Rev. 
(Pa.)  92. 

73.  Cost  of  advertising  sale  see  supra,  IV, 
B,  8,  b. 

Disbursement  and  incidental  expenses  gen- 
erally see  infra,  IV,  B,  17. 

74.  State  v.  Kitchens,  25  Ind.  App.  244,  57 
N.  E.  935,  81  Am.  St.  Rep.  90. 

75.  Rogers  v.  Simmons,  155  Mass.  259,  29 
N.  E.  580. 

76.  Miles  v.  Huber,  1  Pa.  L.  J.  Rep.  483. 

77.  Brock  v.  Berrv,  132  Ala.  95,  31  So. 
517,  90  Am.  St.  Rep.'896. 

78.  Colorado. —  Cramer  r.  Oppenstein,  16 
Colo.  495,  27  Pac.  713. 

Indiana. —  State  r.  Hitclions,  25  Ind.  App. 
244,  57  N.  E.  935,  81  Am.  St.  Rep.  DO. 

Nem  York.—Crohit  r.  Brandt.  58  N.  Y.  106, 
17  Am.  Rep.  213  {alflrmiuq  13  Abb.  Pr.  N.  S. 
128]. 

United  /^/taes.— Wallis  r.  Shelly,  30  Fed. 
747. 

England. —  Rex  r.  Crackenthorp,  Anstr.  412. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  75. 

It  is  only  when  an  auctioneer  is  employed 
at  the  request  of  a  party  that  the  slierill 
can  make  a  claim  for  the  expense.  Crofut  r. 
Brandt,  13  Abb.  Pr.  N.  S.  (N.  Y.)  128  [af- 
firmed in  58  N.  Y.  106,  17  Am.  Rop.  213]: 
Wallis  r.  Shelly,  30  Fed.  747. 

Amount  allowable  under  statute. —  As  1 
N.  Y.  Rev.  St.  p.  532,  §  23,  limited  the  com- 
mission which  may  be  charged  by  auctioneers, 
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sale.^^  The  sheriff  may  not  charge  for  expenses  attending  a  sale  a  greater  amount 
than  he  actually  paid  out.^*^ 

e.  Sale  Under  Void  Judgment.  A  sheriff  who  has  sold  property  under  a 
fieri  facias  regular  on  its  face,  but  issued  on  a  judgment  which  was  void  because 
the  judge  was  incompetent  to  try  the  case,  is  not,  as  against  the  execution  defend- 
ant, entitled  to  commissions.^^ 

f.  Purchase  by  Judgment  Creditor.  According  to  some  authorities,  a  sheriff 
who  makes  a  sale  is  entitled  to  his  commission,  although  the  property  is  bid  in 
by  the  judgment  creditor  for  an  amount  not  exceeding  what  is  due  him  under 
the  judgment,  and  the  price  is  merely  credited  on  the  judgment  without  any  money 
passing;  but  other  cases  deny  the  right  of  the  sheriff  to  a  commission  under 
such  circumstances.^^ 

g.  Purchase  by  Person  Entitled  to  Whole  Proceeds.  It  has  been  held  that 
the  sheriff  is  not  entitled  to  poundage  where  real  estate  sold  on  foreclosure  is 
bought  by  one  entitled  to  the  whole  of  the  proceeds  arising  from  the  sale,  although 
such  purchaser  was  not  a  party  to  the  foreclosure  decree.^* 

h.  Failure  to  Consummate  Sale.  The  sheriff  is  entitled  to  his  fee  or  com- 
mission on  the  sale  of  land  where  the  sale  fails  of  completion  by  reason  of  an 
arrangement  between  plaintiff  and  purchaser  at  the  sale,^^  or  where  he  is  enjoined 
from  executing  a  deed  or  receiving  the  money. 

1.  Quashal  of  Sale.  The  sheriff's  right  to  a  full  commission  on  a  sale  under  a 
fieri  facias  is  not  affected  by  the  creditor's  subsequent  quashal  of  the  sale.^^ 

j.  Redemption  of  Property.  A  sheriff  who  has  sold  property  under  execution 
and  collected  the  percentage  allowed  him  by  law  for  the  sale  cannot,  on  redemp- 
tion of  the  property,  charge  such  percentage  again. 

9.  Collection  and  Payment  of  Money.  The  sheriff  is  usually  allowed  compen- 
sation in  the  form  of  a  commission  for  collecting  money  under  legal  process  and 
paying  out  the  same,^^  and  where  money  is  collected  by  a  sale  of  property  the 


in  the  absence  of  written  contract,  to  two  and 
one-half  per  cent  on  the  amount  of  sales. 
Laws  (1890),  c.  523,  §  12,  authorizing  a 
sherifl'  to  employ  an  auctioneer,  and  pay  him 
a  fee  not  to  exceed  the  "  customary  market 
rate,"  must  be  construed  to  mean  the  market 
rate  not  exceeding  two  and  one-half  per  cent. 
Hubbard  v.  Jaeger  Electric  Lamp  Co.,  38  N.  Y. 
Suppl.  158,  2  N.  Y.  Annot.  Cas.  114. 

79.  State  v.  Kitchens,  25  Ind.  App.  244,  57 
N.  E.  935,  81  Am.  St.  Rep.  90. 

80.  Phoenix  Ins.  Co.  f.  McEvony,  52  Nebr. 
566,  72  N.  W.  956. 

81.  Wilson  V.  Sawyer,  37  Ala.  631. 

83.  loiva. —  Litchfield  v.  Ashford,  70  Iowa 
393,  30  N.  W.  649. 

Minnesota. —  Sharvey  i*.  Central  Vermillion 
Iron  Co.,  57  Minn.  216,  58  N.  W.  864. 

Montana. —  Jurgens  v.  Hauser,  19  Mont. 
184,  47  Pac.  809. 

Ohio. —  Home  Bldg.,  etc.,  Co.  v.  Hoskins,  8 
Ohio  S.  &  C.  PL  Dec.  437,  6  Ohio  N.  P.  274, 
so  holding  under  a  statute  allowing  the  sheriff 
a  certain  commission  "  on  the  amount  of  all 
sales." 

Tennessee. —  Arnold  v.  Dinsmore,  3  Coldw. 
235. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  69. 

83.  Coleman  v.  Ross,  14  Oreg.  349,  12  Pac. 
648  (so  holding  under  a  statute  allowing  the 
sheriff  a  commission  on  "all  sums  of  money 
actually  made  on  any  process  and  returned  to 
the  clerk");  Peery  V.  Wright,  13  Utah  480, 
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45  Pac.  46  ( so  holding  under  a  statute  allow- 
ing tlie  sheriff  a  commission  "  for  receiving 
and  paying  over  money  on  execution  or  other 
process  when  property  has  been  sold")  ;  State 
V.  Prince,  9  Wash.  107,  37  Pac.  291  [folloiced 
in  Soderberg  r.  King  County,  15  Wash.  194, 
45  Pac.  785,  55  Am.  St.  Rep.  878,  33  L.  R.  A. 
670;  State  v.  Pugh,  9  Wash.  694,  38  Pac. 
79]  (so  holding  under  a  statute  allowing  a 
percentage  on  money  "  actually  made  and  paid 
to  the  sheriff"). 

84.  Major  v.  International  Coal  Co.,  76 
Ohio  St.  200,  81  N.  E.  240,  so  holding  under 
Rev.  St.  §  1230. 

85.  Freeman  v.  McLean,  27  Nova  Scotia 
324. 

86.  Cherry  v.  Planters'  Warehouse  Co.,  65 
Ga.  535. 

87.  Boyd  v.  Harper,  3  Bush  (Ky.)  142. 

88.  Coeur  D'Alene  Hardware  Co.  v.  Cam- 
eron, 4  Ida.  494,  42  Pac.  509. 

89.  Indiana.—  Roop  v.  State,  1  Blackf.  323. 
Kentucky. —  Stith    V.    Lansdale,    2   J.  J. 

Marsh.  152. 

Maine. —  Pierce  v.  Delesdernier,  17  Me.  43L 
Missouri. —  Miller  V.  Muegge,  27  Mo.  App. 

670. 

Montana. —  Jurgens  v.  Hauser,  19  Mont. 
184,  47  Pac.  809. 

Nebraska. —  O'Shea  v.  Kavanaugh,  65  Nebr. 
639,  91  N.  W.  578;  Kent  v.  Shickle,  etc.,  Iron 
Co.,  42  Nebr.  274,  60  N.  W.  563. 

Ohio. — Vance  v.  Columbus  Bank,  2  Ohio  214. 

Pennsylvania. —  Miller  v.  Griffith,  2  Pa.  Co. 
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sheriff  is  usually  entitled  to  a  percentage  of  the  proceeds  of  sale.'*^"  But  the  sheriff 
is  not  entitled  to  commissions  on  moneys  collected  and  retained  by  him  as  fees.^^ 
The  sheriff  is  entitled  to  poundage  only  on  the  amount  received  by  him,  and  not 
on  the  amount  of  the  debt  or  writ;  but  it  has  been  held  that,  if  a  sheriff  applies 
money  raised  under  an  execution  on  land  to  mortgages  or  judgments  which,  are 
a  prior  Hen,  he  is  entitled  to  poundage  on  the  amount  so  paid,  although  it  exceeds 
the  real  debt  in  the  action."^ 

10.  Selection  and  Summoning  of  Jurors  —  a.  In  General.  The  sheriff  is 
usually  allowed  a  fee  for  summoning    and  drawing     jurors,  the  amount  of  such 


Ct.  531;  Fowler  v.  Anderson,  5  Lane.  L.  Eev. 
92;  Evans  v.  Elmes,  2  Pa.  L.  J.  216. 

Texas. —  Shaw  v.  Brown,  41  Tex.  446. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  76. 

Crediting  on  judgment  for  militia  fines. — 
Where  a  judgment  is  rendered  against  the 
sheriff  for  militia  fines  put  in  his  hands  for 
collection,  he  is  entitled  to  deduct  for  his 
commissions  for  such  collection.  Stith  V. 
Lansdale,  2  J.  J.  Marsh.  (Ky.)  152. 

Receipt  and  use  of  check. —  Where,  on  a 
sheriff's  sale  of  real  property,  a  check  of  the 
purchaser  has  been  received  and  used  by  the 
sheriff  with  the  assent  of  all  parties  con- 
cerned, the  commission  of  the  sheriff  will  not 
be  denied  simply  because,  technically  speak- 
ing, no  money  was  received  or  disbursed  by 
him.  Kent  i*.  Shickle,  etc.,  Iron  Co.,  42  Nebr. 
274,  60  N.  W.  563. 

Receiving  and  paying  over  costs. —  It  being 
the  duty  of  the  county  commissioners,  when 
the  county  is  liable  for  the  costs  of  the  case, 
to  pay  each  witness,  a  sheriff  is  not  entitled 
to  a  claim  of  two  per  cent  commission  for  re- 
ceiving and  paying  over  the  costs,  if  he  does 
so  for  convenience.  Com.  v.  Goudon,  2  Leg. 
Op.  (Pa.)  21. 

Where  a  sheriff  pays  money  into  court  to 
be  distributed  by  the  court  or  by  an  auditor, 
he  is  not  entitled  to  poundage  on  such  money 
as  if  it  had  been  paid  by  him  to  plaintiff'. 
In  re  Allison,  4  Pa.  Co.  Ct.  550  [following 
Nicholson's  Appeal,  10  Cent.  Rep.  354]. 

No  commission  on  amounts  collected  for 
fines. —  State  f.  Charleston  Dist.,  1  McCord 
(S.  C.)  419.  Contra,  Shaw  v.  Brown,  41  Tex. 
446. 

90.  McLennan  County  v.  Graves,  94  Tex. 
635,  64  S.  W.  861  [reversing  26  Tex.  Civ. 
App.  49,  62  S.  W.  122] ;  San  Antonio  v.  Camp- 
bell, (Tex.  Civ.  App.  1900)  56  S.  W.  130 
(holding  that  where  the  judgment  foreclosing 
a  city  tax  lien  on  several  parcels  of  land  re- 
quired an  apportionment  against  each  parcel, 
the  sheriff  was  entitled  to  commissions  on 
money  collected  on  the  sale  of  one  of  the 
parcels,  although  he  had  received  commissions 
on  money  collected  under  the  same  order  with- 
out sale  of  the  other  parcels)  ;  Davies  r.  Ed- 
monds, 1  D.  &  L.  395,  13  L.  J.  Exch.  1,  12 
M.  &  W.  31.    And  see  supra,  IV,  B,  8,  a. 

Surrender  of  bonds. —  Where  in  a  suit  to 
foreclose  a  mortgage,  brought  by  a  trustee 
for  the  bondholders,  the  mortgaged  property 
was  sold  by  the  sheriff,  and  was  purchased  by 
the  bondholders,  they  paying  in  casli  a  suffi- 
cient sum  to  cover  the  costs  of  the  sale  and 


the  residue  by  the  surrender  to  the  sheriff 
of  mortgage  bonds  in  an  amount  to  cover  the 
balance  of  the  purchase-price,  the  sheriff"  could 
not  collect  poundage  on  the  amount  of  the 
bonds  so  surrendered  as  for  money  actually 
made  and  paid.  Major  v.  International  Coal 
Co.,  76  Ohio  St.  200,  81  N.  E.  240. 

91.  Miller  v.  Muegge,  27  Mo.  App.  670. 

92.  Miller  v.  Griffith,  2  Pa.  Co.  Ct.  531. 

93.  Petry  v.  Beauvarlet,  1  Binn.  (Pa.)  97, 
holding  this  to  be  true,  although  the  fee  bill 
provides  "  that  no  poundage  shall  be  paid  for 
more  than  the  real  debt  in  the  execution." 

94.  See,  generally,  Grand  Juries,  20  Cyc. 
1291;  Juries,  24  Cyc.  82. 

95.  Colorado. —  Sargent  v.  La  Plata  County 
Com'rs,  21  Colo.  158,^40  Pac.  366. 

Massachusetts. —  Wibnarth  v.  Knight,  14 
Gray  112.  * 

Nevada. —  Washoe  County  v.  Humboldt 
County,  14  Nev.  123. 

NeiD  York. —  Powens  v.  Jones,  10  Abb.  N". 
Cas.  458;  Little  v.  Coyle,  60  How.  Pr.  76; 
Boynton  v.  Dormott,  3  How.  Pr.  232. 

OTiio.— State  f.  Root,  46  Ohio  St.  510,  24 
N.  E.  595. 

Pennsylvania. — Marberry  f  .  Lehigh  County, 
10  Pa.  Cas.  6,  13  Atl.  196. 
South  Dakota. — Remer  r.  Lawrence  County, 

13  S.  D.  418,  83  N.  W.  554;  Neher  r.  McCook 
County,  11  S.  D.  422,  78  N.  W.  998. 

Tennessee. —  Girdner  r.  State,  7  Lea  435 ; 
Smith  V.  State,  6  Baxt,  537. 

Canada. —  In  re  Davidson,  24  U.  C.  Q.  B. 
66;  Haldimand  County  v.  Martin,  19  U.  C. 
Q.  B.  178. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  77. 

Attempts  to  serve  jurors. —  Where  a  sheriff 
finds  only  part  of  the  jurors  named  in  a 
venire,  he  is  entitled  to  his  fees  "  for  miles 
actually  traveled  in  attempting  to  find  and 
serve  jurors  whose  names  appeared  upon  the 
venire,  but  who  could  not  be  found  and 
served."   Washoe  County  v.  Humboldt  County, 

14  Nev.  123. 

Special  panels. —  The  provision  of  Tenn. 
Code,  §  4564.  subs.  11.  allowing  sheriffs  fifteen 
cents  for  summoning  each  juror  for  a  special 
venire  by  order  of  court,  does  not  apply  to 
panels  of  jurors  made  up  generally  from  the 
bystanders  for  the  trial  of  felonies.  Girdner 
r.  State,  7  Lea  (Tenn.)  435  [orerruling 
Smith  r.  State.  6  Baxt.  (Tonn.)  537]. 

Constable  not  entitled  to  fee  from  county 
for  summoning  coroner's  jury. —  hi  rc  Coro- 
ner's Inquests,  1  Pa.  Co.  Ct.  14. 

96.  Chester  County  r.  Hooiios.  6  Pa.  Co.  Ct. 
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fees  being  fixed  by  statute.®^  But  in  accordance  with  the  general  rule/*  where 
the  statute  provides  no  compensation  for  the  selection  or  summoning  of  jurors 
the  sheriff  must  perform  these  duties  without  compensation;  and  a  fee  for  such 
services  cannot  be  claimed  from  the  county  by  a  sheriff  to  whom  the  statute 
allows  a  fixed  salary  in  lieu  of  fees  and  costs  which  may  be  chargeable  against  the 
county.^  It  has  also  been  held  that  a  sheriff  is  not  entitled  to  a  fee  for  each  jury 
called  by  a  baihff  in  addition  to  the  per  diem  paid  by  the  county  for  the  latter.^ 
b.  Notices,  Venires,  and  Panels.  Under  a  statute  providing  that  the  sheriff 
shall  receive  a  certain  amount  for  each  juror  summoned  to  attend  court,  the  sheriff 
is  not  entitled  to  receive  additional  compensation  for  preparing  notices  to  the 
jurors;^  and  where  the  law  requires  the  clerk  to  issue  venires  which  the  sheriff 
may  serve  by  reading  or  delivering  a  copy,  a  sheriff  cannot  be  allowed  compensa- 
tion for  making  copies  in  addition  to  the  compensation  specifically  provided  for 
summoning  jurors.*  But  the  sheriff  is  sometimes  allowed  to  charge  for  copies 
of  the  panels.^ 

e.  Certificates  of  Attendance.  Under  a  statute  allowing  a  sheriff  to  charge 
for  certificates  of  attendance  for  jurymen,  he  is  entitled  to  charge  only  for  such 
certificates  as  are  demanded  by  the  jurors,  and  cannot  prepare  them  beforehand 
and  charge  whether  they  are  asked  for  or  not.^ 

d.  Computation  of  Fees.  A  sheriff  has  been  held  entitled  to  full  fees  for 
summoning  jurors  for  two  courts,  although  the  same  persons  were  summoned 
for  both  courts  and  served  at  the  same  time  with  both  summonses;  ^  but  on  the 
other  hand  the  sheriff  has  been  held  entitled  to  but  a  single  fee  for  summoning 
a  jury  to  serve  in  several  matters.* 

11.  Attendance  at  Court  ^  —  a.  In  General.  Under  some  statutes  a  sheriff  is 
entitled  to  compensation  for  attendance  upon  the  terms  of  court  ;^^  but,  such 


51,  holding,  however,  that  the  sheriff,  not 
being  required  to  take  part  in  the  filling  of 
the  jury  wheel,  is  not  entitled  to  any  compen- 
sation for  services  connected  therewith.  Con- 
tra, Allen  V.  Warren  County,  2  Pa.  Co.  Ct. 
532  [followed  in  Totten  r.  Cumberland  County, 
11  Pa.  Co.  Ct.  316  {disapproving  Chester 
County  V.  Hoopes,  6  Pa.  Co.  Ct.  51)]. 

97.  l^ew  York. —  Boynton  f.  Dormott,  3 
How.  Pr.  232. 

State  V.  Root,  46  Ohio  St.  510,  24 

N.  E.  595. 

Pennsylvania. —  Chester  County  V.  Hoopes, 
6  Pa.  Co.  Ct.  51. 

South  Dakota. —  Neher  v.  McCook  County, 
11  S.  D.  422,  78  N.  W.  998. 

Canada. —  In  re  Davidson,  24  U.  C.  Q.  B. 
66. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables/' §  77. 

98.  See  sw/^ra,  IV,  A,  1. 

99.  Hempstead  County  V.  Jones,  62  Ark. 
272,  35  S.  W.  230  (holding  that  a  sheriff  can- 
not be  allowed  fees  for  summoning  special 
jurors  to  serve  in  felony  cases)  ;  Decatur 
County  V.  Cox,  65  Ga.  80;  Bryner  v.  Peoria 
County,  24  111.  195 ;  Irwin  v.  Northumberland 
County,  1  Serg.  &  R.  (Pa.)  505;  Gillon  v. 
Potter  Co.,  19  Pa.  Co.  Ct.  540;  Allen  v.  War- 
ren County,  2  Pa.  Co.  Ct.  532. 

A  statute  requiring  the  commissioner  of 
jurors  to  notify  jurors  to  attend  court  im- 
pliedly repeals  an  earlier  statute  allowing  the 
sheriff"  a  fee  for  such  service.  Costa  v.  New 
York  City  R.  Co.,  100  N.  Y.  Suppl.  558. 

1.  Briggs    V.    Taunton,    110    Mass.  423; 
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Hunter  v.  Bamberg  County,  63  S.  C.  149,  41 

5.  E.  26.  See  also  Lake  v.  Caddo  Parish,  37 
La.  Ann.  788. 

2.  Bringolf  v.  Polk  County,  41  Iowa  554. 

3.  Marberry  v.  Lehigh  County,  10  Pa.  Cas. 

6,  13  Atl.  196;  Chester  County  v.  Hoopes,  6 
Pa.  Co.  Ct.  51. 

4.  Remer  v.  Lawrence  County,  13  S.  D. 
418,  83  N.  W.  554. 

5.  In  re  Davidson,  22  U.  C.  Q.  B.  405. 

6.  In  re  Davidson,  22  U.  C.  Q.  B.  405. 

7.  In  re  Davidson,  24  U.  C.  Q.  B.  66.  See 
also  Haldimand  County  v.  Martin,  19  U.  C. 
Q.  B.  178. 

8.  Robb  V.  A.  K.  &  D.  M.  R.  Co.,  44  Iowa 
440  (holding  that  where  a  sheriff  summoned 
a  jury  to  assess  damages  on  all  land  appro- 
priated for  a  right  of  way,  and  on  the  same 
day  an  assessment  was  made  by  the  same  jury 
for  several  tracts,  allowing  separate  amounts 
to  different  owners,  a  direction  to  the  jury 
to  proceed  from  one  tract  to  another  was  not 
a  separate  summons  within  a  statute  entitling 
a  sheriff  to  certain  fees  for  summoning  a 
jury  to  assess  damages  for  taking  land  for 
internal  improvements )  ;  Wilmarth  v.  Knight, 
14  Gray  (Mass.)  112  (holding  that  on  sev- 
eral warrants  on  complaints  for  flowing  lands, 
which  the  law  requires  to  be  tried  before  the 
same  jury,  the  fees  of  the  sheriff  for  summon- 
ing jurors  are  to  be  the  same  as  if  there  had 
been  one  warrant). 

9.  Courts  generally  see  Courts,  11  Cyc. 
633. 

10.  Georgia. —  Floyd  County  v.  Foster.  112 
Ga.  131,  37  S.  E.  120. 
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attendance  being  incident  to  his  office/^  he  cannot  claim  any  compensation  there- 
for in  the  absence  of  statute  allowing  the  same.^^  It  has  been  held,  however, 
that  where  the  statute  imposes  upon  the  sheriff  the  duty  of  attending  court  if 
required  by  the  judge,  but  provides  no  fees  for  such  attendance,  it  is  within  the 
power  of  the  board  of  county  auditors  to  allow  reasonable  compensation  therefor/^ 
Where  a  fee  is  provided  only  for  attending  certain  courts,  the  sheriff  cannot  claim 
such  fee  for  attending  other  courts;  and,  under  a  statute  allowing  constables 
a  fee  for  attending  each  trial  in  a  criminal  case,  a  constable  is  not  entitled  to  such 
fee  where  there  is  a  plea  of  guilty,  and  judgment  thereon,  and  no  evidence  is 
introduced. 

b.  Character  of  Attendance.    A  sheriff  is  not  entitled  to  fees  for  a  mere  nom- 


Illinois. —  La  Salle  County  v.  Milligan,  143 
III.  321,  32  N.  E.  196. 

Indiana. —  Daviess  County  v.  Fitzgerald,  40 
Ind.  App.  24,  79  N.  E.  393;  Miller  v.  Boone 
County,  5  Ind.  App.  225,  31  N.  E.  1123. 

Kansas. —  Robson  o.  Dickinson  County,  8 
Kan.  App.  374,  55  Pac.  520. 

Michigan. —  See  Chipman  r.  Wayne  County 
Auditors,  127  Mich.  490,  86  N.  W.  1024. 

Minnesota. —  Connelly  r.  Dakota  County, 
35  Minn.  365,  29  N.  W'.  1. 

Nebraska. —  Kissinger  v.  Staley,  44  Nebr. 
783,  63  N.  W.  55. 

Nevada. —  Washoe  County  v.  Humboldt 
County,  14  Nev.  123. 

Neiv  York. —  People  v.  Saratoga  County,  45 
N.  Y.  App.  Div.  42,  60  N.  Y.  App.  Div. 
1122. 

Texas. —  Ledbetter  v.  Dallas  County,  (€iv. 
App.  1908)  111  S.  W.  193. 

Wisconsin. — Holzhauer  v.  Milwaukee  County, 
41  Wis.  639. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  78.  ^ 

Per  diem  in  addition  to  salary. —  In 
Indiana  the  sheriff  is  entitled  to  retain  from 
his  fees,  over  and  above  his  salary,  the 
amounts  allowed  him  for  his  per  diem  attend- 
ance upon  the  sessions  of  the  circuit  and 
commissioners'  courts.  Daviess  County  v. 
Fitzgerald,  40  Ind.  App.  24,  79  N.  E.  393 
[following  Board  v.  Neely,  36  Ind.  App.  706, 
75  N.  E.  829;  Morgan  County  v.  Crone,  36 
Ind.  App.  283,  75  N.  E.  826]. 

A  constable  is  entitled  to  the  same  fee  for 
attending  a  justice's  court  with  a  prisoner 
as  the  statute  allows  the  sheriff.  Cutts  v. 
Eock  County,  58  Wis.  641,  17  N.  W. 
636. 

11.  Decatur  County  v.  Cox,  65  Ga.  80. 
Duty  to  attend  court  see  supra,  III,  B,  5. 

12.  Colorado. —  Sargent  v.  La  Plata  County, 
21  Colo.  158,  40  Pac.  366,  holding  that  there 
is  no  statutory  authority  for  allowing  a  per 
diem  fee  to  a  sheriff  for  attendance  before  a 
justice  of  the  peace  at  the  trial  of  a  criminal 
action. 

Georgia. —  Decatur  County  v.  Cox,  65  Ga. 
80. 

Idaho. — Eakin  v.  Nez  Perces  County,  4 
Ida.  131,  36  Pac.  702  [followed  in  Cani]>bell 
v.  Logan  County,  4  Ida.  181,  37  Pac.  329]. 

Michigan. —  Chipman  r.  Wayne  County 
Auditors,  127  Mich.  490,  86  N.  W.  1024. 

Missouri. —  State  y.  Brown,  146  Mo.  401, 
47  S.  W.  504. 
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New  York. —  Ex  p.  Minier,  2  Hill  411. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  78. 

Statute  allowing  compensation  to  deputy. 
— •  Under  a  statute  providing  that  deputy 
sheriffs  in  attendance  on  circuit  court  shall 
be  paid  one  thousand  dollars  per  annum,  the 
sheriff  is  not  entitled,  as  a  matter  of  right, 
to  compensation  for  attendance  on  the  circuit 
court.  Chipman  r.  Wayne  County  Auditors. 
127  Mich.  490,  86  N.  W.  1024. 

Certificates  of  judges  of  criminal  courts 
that  certain  fees  not  allowed  by  statute  are 
due  the  sheriff  for  attendance  thereon  can 
give  him  no  right  to  such  fees.  State  V. 
Brown,  146  Mo.  401,  47  iS.  W.  504. 

A  constable  is  not  entitled,  under  the  law 
of  New  York,  to  make  a  charge  for  attend- 
ance upon  the  court  except  when  he  attends 
a  court  of  record  pursuant  to  a  notice  for 
that  purpose  given  by  the  sheriff.  Matter  of 
Hempstead,  36  N.  Y.  App.  Div.  321,  53  N.  Y. 
Suppl.  345  [affirmed  in  160  N.  Y.  685,  55 
N.  E.  1101]. 

13.  Chipman  r.  Wayne  County  Auditors, 
127  Mich.  490,  86  N.  W.  1024. 

14.  Alabama. — Torbert  f.  Hale  County,  131 
Ala.  143,  30  So.  453. 

Missouri. —  State  v.  Brown,  146  Mo.  401, 
47  S.  W.  504. 

Nebraska. —  Kissinger  v.  Stalev,  44  Nebr. 
783,  63  N.  W.  55. 

New  York. —  People  r.  Saratoga  Countv,  45 
N.  Y.  App.  Div.  42,  60  N.  Y.  Suppl.  1122, 
holding  that  by  Code  Civ.  Proc.  §  3307,  subd. 
21,  providing  that  a  sheriff  shall  receive  three 
dollars  per  day  for  attending  a  term  of  court 
which  he  is  required  by  law  to  attend,  does 
not  entitle  a  sheriff  to  compensation  for  at- 
tending sessions  of  the  surrogate's  court,  as 
there  is  no  law  requiring  him  to  attend  that 
court. 

Texas. —  Pobinson  v.  Smith  Countv.  33  lex. 
Civ.  App.  251,  76  S.  W:  584,  holding  that 
under  Rev.  St.  (1895)  art.  2460,  which  pro- 
vides that  the  shoritT  shall  l>e  entitled  to  two 
dollars  for  each  day  that  he  shall  attend  "  the 
district  or  county  court,"  the  sherifT  is  not 
entitled  to  two  dollars  a  day  for  attending 
on  the  commissioners'  court,  but  his  compen- 
sation therefor  is  the  ex  officio  allowance 
under  Rev.  St.  (1895)  art.  2462. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables.'' §  78. 

15.  Wheeler  V.  Clinton  Countv.  92  Iowa 
44,  60  N.  W.  207. 
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inal,  colorable,  or  constructive  attendance  at  court;  but  a  constable  summoned 
and  actually  attending  court  is  entitled  to  his  fees,  although  he  does  not  actually 
perform  any  of  the  duties  of  a  constable/^ 

e.  Duty  or  Necessity  of  Attendance.  In  order  to  entitle  a  sheriff  to  compen- 
sation for  attendance  at  court  it  must  have  been  his  duty  to  attend  or  his  attend- 
ance must  have  been  necessary.^^ 

d.  Amount  of  Compensation.  The  amount  of  the  sheriff's  compensation  for 
attending  terms  of  court  is  fixed  by  statute;  and  where  the  statute  allows  the 
sheriff  a  certain  yer  diem  for  attendance  by  himself  or  deputy  he  cannot  recover 
pay  for  two  deputies  attending  the  court.^^  Neither  can  a  sheriff  and  his  deputy 
both  claim  their  'per  diem  for  attendance  on  the  same  court .^^  But  where  there 
are  two  judges  holding  court  at  the  same  time  in  the  county,  and  it  is  the  duty 
of  the  sheriff  to  attend  upon  each,  he  is  entitled  to  an  allowance  for  attendance 
before  each  judge;  and  where  a  statute  gives  the  sheriff  a  per  diem  for  attendance 
on  a  circuit  or  municipal  court,  and  the  same  statute  also  contains  a  provision 
allowing  him  a  certain  amount  per  day  for  attending  any  court  or  officer  with  a 
prisoner,  a  sheriff  is  not  precluded  from  recovering  the  fee  for  attending  a  municipal 
court  with  a  prisoner  by  the  fact  that  he  has  charged  and  received  his  per  diem 
for  attending  on  the  same  court  on  the  same  days.^^ 

12.  Attendance  on  Jury.^^  While  the  statutes  sometimes  allow  a  sheriff 
compensation  for  attendance  upon  or  custody  of  juries,^^  he  can  claim  no  com- 
pensation for  such  service  in  the  absence  of  any  statute  providing  therefor;  and 


16.  Hickey  v.  Oakland  County,  62  Mich.  94, 
28  N.  VV.  771;  Vincent  i:.  Mecosta  County, 
52  Mich.  340,  17  N.  W.  938  (holding  that  a 
sheriff  is  not  entitled  to  payment  for  attend- 
ance in  court,  when  he  can  produce  no  cer- 
tificate from  the  court  showinor  his  attend- 
ance, and  when  he  has  in  fact  been  employed 
elsewhere)  ;  Lewis  i".  Hoboken,  42  N.  J.  L. 
377;  People  r.  Livingston  County,  89  N.  Y. 
App.  Div.  152,  85  N.  Y.  Suppl.  284. 

17.  People  L".  Columbia  County,  4  Cow. 
(N.  Y.)  146,  where  it  is  said:  It  is  enough 
that  he  was  summoned,  and  attending  ready 
to  perform  his  duty  as  constable,  if  called  on." 

18.  St.  Clair  County  f.  Irwin,  15  111.  54 
(holding  that  it  is  not  the  duty  of  the  sheriff 
to  attend  sessions  of  the  county  court  held 
for  the  transaction  of  probate  iDusiness,  un- 
less required  by  the  judge,  and  he  is  entitled 
to  no  compensation  for  attendance  unless  so 
required)  ;  Robson  v.  Dickinson  County,  8 
Kan.  App.  374,  55  Pac.  520  (holding  that 
under  a  statute  providing  that  the  slieriti 
shall  attend  on  the  several  courts  of  record  in 
his  county,  and  receive  a  certain  sum  per  day 
therefor,  the  sheriff"  is  not  entitled  to  pay 
for  every  day  the  court  is  in  session,  regard- 
less of  whether  his  presence  is  required  by 
the  judge  or  there  is  any  service  for  him  to 
perform)  ;  People  \j.  Livingston  County,  89 
N.  Y.  App.  Div.  152,  85  N.  Y.  Suppl.  284 
(holding  that  a  sheriff  is  not  entitled  to  fees 
for  attendance  at  a  court  to  be  held  at  the 
chambers  of  the  county  judge  on  days  desig- 
nated therefor,  in  cases  where  the  county 
judge  was  absent  from  the  county,  and  no 
court  was  in  fact  held,  and  no  adjournment 
was  made  or  other  services  rendered  by  the 
officer,  there  being  no  statute  requiring  him 
to  attend  such  terms)  ;  People  f.  Saratoga 
County,  45  N.  Y.  App.  Div.  42,  60  N.  Y. 
Suppl.  1122. 
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19.  Floyd  County  V.  Foster,  112  Ga.  131, 
37  S.  E.  120;  Ledbetter  y.  Dallas  County, 
(Tex.  Civ.  App.  1908)  111  S.  W.  193. 

Night  sessions. —  Where  the  fee  bill  author- 
izes the  sheriff  to  charge  a  certain  amount  for 
one  day's  attendance  upon  the  court,  he  can- 
not charge  an  additional  sum  for  attendance 
at  a  night  session.  Washoe  County  y.  Hum- 
boldt County,  14  Nev.  123. 

20.  Ledbetter  f.  Dallas  County,  (Tex.  Civ. 
App.  1908)  111  S.  W.  193,  hording  that  this 
is  true,  altliough  the  appointment  of  the  extra 
deputy  was  authorized  by  the  court  itself. 

21.  Crouch  f.  Plummer,  17  Mo.  420. 

22.  La  Salle  County  v.  Milligan,  l43  111. 
321,  32  N.  E.  196. 

23.  Holzhauer  v.  Milwaukee  County,  41 
Wis.  639. 

24.  See,  generally.  Grand  Juries,  20  Cyc. 
1291;  Juries,  24  Cyc.  82. 

25.  Matter  of  Hempstead,  36  N.  Y.  App. 
Div.  321,  55  N.  Y.  Suppl.  345  [aprmed  in 
160  N.  Y.  685,  55  N.  E.  1101]. 

Computation  of  allowance. —  A  constable 
appointed  to  attend  the  grand  jury  is  en- 
titled to  his  per  diem  for  each  day  on  which 
he  performs  any  bona  fide  service  for  that 
body,  such  as  serving  subpcenas,  whether  the 
grand  jury  is  actually  in  session  or  has  tem- 
porarilv  adjourned.  Connors  v.  Shelby 
County,  113  Tenn.  177,  31  S.  W.  598. 

Expenses  of  keeping  jury  together. —  A 
sheriff',  wlio  is  directed  by  the  district  court 
to  keep  together  and  lodge  a  jury  in  a  crimi- 
nal case,  is  not  entitled  to  be  reimbursed  for 
provisions  furnished  them,  but  can  recover 
only  for  necessary  fire,  water,  stationery,  etc., 
supplied  by  him,  and  for  providing  a  room 
and  a  bailiff.  White  v.  Panola  County,  12 
Tex.  173. 

26.  McHenry  v.  Hot  Springs  County,  57 
Ark.  565,  22  S.  W.  175. 
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a  sheriff  who  receives  an  annual  salary  is  not  entitled  to  additional  compensation 
for  services  in  connection  with  juries.^^ 

13.  Attendance  Upon  and  Services  in  Connection  With  Elections.^^  The  stat- 
utes sometimes  allow  sheriffs  and  constables  fees  for  attendance  upon  and  services 
in  connection  with  elections  but  the  compensation  is  limited  to  the  statutory 
allowance,^*'  and  no  compensation  whatever  can  be  recovered  for  such  services  in 
the  absence  of  some  statutory  provision  therefor.^^ 

14.  Bonds  and  Undertakings.^^  A  sheriff  is  sometimes  allowed  a  fee  for  pre- 
paring a  bail-bond,^^  or  taking  and  returning  a  forthcoming  bond ;  but  in  the 
absence  of  some  statutory  provision  a  sheriff  is  not  entitled  to  a  fee  for  taking 
appearance  bonds.^^ 

15.  Copies  of  Writs  and  Processes.  The  statutes  sometimes  allow  the  sheriffs 
to  make  a  certain  charge  for  copies  of  writs  and  processes, and  to  demand  a  fee 
for  attesting  the  same.^^ 

16.  Office  Expenses,  Supplies,  and  Clerk  Hire.  The  sheriff  is  sometimes 
allowed  reimbursement  for  money  paid  out  for  office  rent ;  but  where  he  is  not 
compelled  to  keep  an  office  open  at  the  county-seat,  but  is  permitted  to  occupy 


Sheriff  not  entitled  to  fee  for  attendance 
upon  view  by  jury. —  Weaver  v.  Bushong,  9 
Lane.  Bar  (Pa.)  33. 

27.  Briggs  V.  Taunton,  110  Mass.  423,  hold- 
ing that  a  sheriff  who  receives  an  annual 
salary  is  not  entitled  to  additional  compensa- 
tion for  presiding  as  sheriff  at  a  jury  trial  to 
assess  damages  for  land  taken  for  a  highway 
or  for  drawing  up  the  return  of  the  verdict. 

28.  See,  generally,  Elections,  15  Cyc.  268. 

29.  Ft.  Smith  School  Dist.  v.  Williams,  61 
x\rk.  71,  31  S.  W.  980. 

Pa.  Act,  June  15,  1897,  providing  for  pay- 
ment of  constables'  fees  for  attending  elec- 
tions in  all  cases  where  the  same  remain 
unpaid,"  applies  not  only  to  fees  unpaid  at 
the  time  tlie  statute  was  enacted,  but  also  to 
those  which  may  remain  so  at  any  time 
while  the  law  is  in  force.  Sattazahan  v. 
Lebanon  County,  21  Pa.  Co.  Ct.  574, 

A  statute  enacted  during  the  term  of  a 
constable  cannot  entitle  him  to  compensation 
for  services  in  connection  with  elections  when 
the  statute  in  force  at  the  time  of  his  election 
or  appointment  allowed  him  none.  Hancox 
V.  Venango  County,  20  Pa.  Co.  Ct.  508. 

30.  Logan  County  v.  Doan,  34  Nebr.  104, 
51  N.  W.  598  (holding  that  as  the  only  com- 
pensation for  posting  up  election  notices 
which  the  statute  provides  for  a  sheriff  is 
five  cents  a  mile  for  each  mile  actually  and 
necessarily  traveled,  he  cannot  recover  from 
the  county  a  per  diem  for  the  time  spent  in 
posting  such  notices)  ;  Chester  County  f. 
Hoopes,  6  Pa.  Co.  Ct.  51.  See  also  Burnett 
L-.  Mercer  County,  3  Pa.  Dist.  379. 

31.  McCallister  v.  Armstrong  County,  9 
Pa.  Super.  Ct.  423;  Eckerd  r.  Perry  County, 
6  Pa.  Dist.  284 ;  Hancox  v.  Venango  County, 
20  Pa.  Co.  Ct.  508;  Long  v.  Northumberland 
County,  20  Pa.  Co.  Ct.  70 ;  Hulsizer  v.  North- 
ampton County,  19  Pa.  Co.  Ct.  385;  Gilmore 
V.  Reed,  13  Montg.  Co.  Rep.  (Pa.)  96. 

32.  See,  generally,  Bonds,  5  Cyc.  721. 

33.  People  v.  Elmer,  3  Paige  (N.  Y.)  85. 
Bail-bonds  generally  see  Bail,  5  Cyc.  1. 

34.  Ring  r.  Charles  Vogcl  Paint,  etc.,  Co  , 
46  Mo.  App.  374. 


Forthcoming  bonds  generally  see  Attach- 
ment, 4  Cyc.  677. 

35.  Court  Officers  f.  Wyatt,  62  Ga.  172. 

36.  loica. —  Painter  r.  Polk  County,  70 
Iowa  596,  31  N.  W.  879;  Bringoif  v.  Polk 
County,  41  Iowa  554. 

Nebraska. —  Dodge  County  r.  Gregg,  14 
Nebr.  305,  15  N.  W.  741. 

New  Hampshire. — Edgerly  v.  Hale,  71  N.  H. 
138,  51  Atl.  679. 

Neio  York. —  Calhoun  v.  Lee,  29  How.  Pr.  1. 

Vermont. —  Willey  v.  Laraway,  64  Vt.  566, 
25  Atl.  435. 

Wisconsin. —  Bound  r.  Beach,  44  Wis.  600. 

S«e  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables, "  §  82. 

Necessity  for  copies. —  The  sheriff's  return 
must  be  taken  as  conclusive  as  to  the  neces- 
sity of  copies  of  subpoenas  to  be  served  on 
witnesses  in  a  criminal  examination  in  ascer- 
taining his  fees.  Dodge  County  v.  Gregg,  14 
Nebr.  305,  15  N.  W.  741. 

The  fact  that  plaintiff  voluntarily  fur- 
nishes the  necessary  copies  of  a  summons  and 
complaint  for  service  does  not  interfere  Avith 
the  right  of  the  sheriff  to  demand  and  receive 
the  statutory  fees  for  making  such  copies. 
Bound  V.  Beach,  44  Wis.  600. 

Computation  of  charge  see  Painter  v.  Polk 
County,  70  Iowa  596,  31  N.  W.  879;  Edgerly 
V.  Hale.  71  N.  H.  138,  51  Atl.  679. 

37.  Edgerly  v.  Hale,  71  N.  H.  138,  51  Atl. 
679. 

38.  Coles  County  r.  Messer,  195  111.  540, 
63  N.  E.  391  [rcrcrsing  92  111.  App.  432], 
holding  that,  although  a  sheriff  was  elected 
in  1894,  and  had  his  compensation  fixed  by 
the  county  board  at  a  certain  sum,  a  resolu- 
tion of  the  county  board  in  1896  authorizing 
certain  expense  for  oflico  rent  rendered  evi- 
dence of  the  incurring  of  such  expense  ad- 
missible in  an  action  by  him  to  recover  ex- 
penses incurred,  in  addition  to  his  salary. 
But  compare  Peck  Kent  Countv,  47  Micii. 
477,  11  N.  W.  279,  holding  that  a  sherifl-  by 
virtue  of  his  office  has  no  authority  to  fur- 
nish himself  with  an  olfice  at  the  expense  of 
the  county,  and  whether  authority  io  do  so 
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a  room  in  the  court-house  at  his  option,  he  cannot  recover  from  the  county  for 
the  Hghting  of  and  fuel  for  his  office. In  the  absence  of  a  statutory  provision 
therefor  a  sheriff  is  not  entitled  to  an  allowance  for  stationery/*^  although  it  has 
been  held  that  where  the  city  or  county  is  bound  by  law  to  furnish  the  necessary 
furniture,  books,  stationery,  and  fuel  required  by  the  sheriff  for  his  office,  but 
fails  to  do  so,  the  sheriff  may  buy  such  supplies  and  recover  for  their  cost.*^  A 
sheriff  cannot  recover  for  the  cost  of  record  books  which  he  is  required  to  keep 
in  the  absence  of  any  statute  requiring  that  such  books  be  provided  for  him.'*^ 
It  has  been  held  that  where  a  sheriff's  compensation  consists  of  fees  or  commis- 
sions fixed  by  statute  he  is  not  entitled  to  an  extra  allowance  for  clerk  hire ; 
and  an  allowance  for  a  stenographer  has  also  been  denied.**  But  a  sheriff  who 
receives  a  salary  as  compensation  for  his  personal  services  merely  has  been  held 
entitled  to  return  out  of  the  fees  collected  by  him  such  reasonable  sums  as  he  has 
necessarily  paid  out  for  clerk  hire  and  other  expenses  of  his  office.*^  When  the 
constitution  provides  that  the  county  board  shall  fix  the  compensation  of  sheriffs 
with  the  amount  of  their  necessary  clerk  hire,  stationery,  fuel,  and  other  expenses, 
an  allowance  of  a  certain  amount  ''for  paying  his  deputies"  will  be  deemed  to 
have  been  intended  to  cover  all  that  the  board  thought  necessary  for  all  purposes.** 

17.  Disbursements  and  Incidental  Expenses  *^  —  a.  In  General.  Under  some 
statutes  the  sheriff  is  entitled  to  be  reimbursed  his  expenses  necessarily  incurred 
in  performing  his  duties,*^  but  in  the  absence  of  some  statutory  provision  no 
allowance  for  expenses  can  be  made.*^ 

b.  Propriety  of  Particular  Allowances  —  (i)  In  General.  The  sheriff  is 
properly  allowed  reimbursement  for  amounts  which  he  has  necessarily  paid  out 
in  the  discharge  of  his  duties  for  railroad  fare,^^  sleeping-car  tickets  under  proper 


was  given  to  him  by  the  board  of  county 
supervisors  or  any  authorized  committee  or 
member  thereof  is  a  question  of  fact. 

39.  Armsby  f.  Warren  County,  20  111. 
126. 

40.  Bryner  r.  Peoria  County,  24  111.  195; 
x\rm&by  v.  Warren  County,  20  111.  120. 

41.  Wright  V.  Philadelphia,  14  Phila.  (Pa.) 
170. 

42.  State  v.  Public  Buildings  Com'rs,  2 
Strobh.  (S.  C.)  149. 

43.  Kahn  v.  Locke,  75  Ala.  332. 

44.  Drexel  v.  Douglas  County,  62  Nebr.  862, 
87  N.  W.  1053,  so  holding  vi^here  the  stenog- 
rapher vi^as  employed  without  the  authoriza- 
tion of  the  board  of  county  commissioners. 

45.  Hodge  v.  People,  8  111.  App.  193. 

46.  People  v.  Gregory,  11  111.  App.  370. 

47.  Expenses  in  connection  with  care,  cus- 
tody, and  removal  of  property  see  supra, 
IV,  B,  7. 

48.  Florida. —  Nassau  County  v.  Downie, 
16  Fla.  171. 

Iowa. —  Bybee  v.  Marion  County,  128  Iowa 
610,  105  N.  W.  118. 

Kentucky. —  Mann  v.  Com.,  102  Ky.  383. 
43  S.  W.  694,  19  Ky.  L.  Rep.  1437. 

Louisiana. —  Wheelwright  v.  St.  Louis,  etc., 
Transp.  Co.,  48  La.  Ann.  606,  19  So.  591. 

New  York. —  In  re  Beck,  157  N.  Y.  151,  52 
N.  E.  5  Ir  ever  sing  31  N.  Y.  App.  Div.  361, 
53  N.  Y.  Suppl.  1561;  People  v.  Denton,  41 
N.  Y.  App.  Div.  386,  58  N.  Y.  Suppl.  722 
(expenses  incurred  in  serving  process)  ;  Dos 
Passos  V.  New  York,  45  Misc.  394,  90  N.  Y. 
Suppl.  398. 

Pennsylvania. —  See  Shrope  V,  Northampton 
County,  3  Lane.  L.  Rev.  123. 

[IV,  B,  16] 


See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
sta)bles,"  §  84. 

The  expenditures  of  a  sheriff  which  are 
taxable  as  costs  of  suit  are  those  incurred 
by  him  in  the  performance  of  obligations  cast 
upon  him  by  the  law  itself.  Wheelwright  f. 
St.  Louis,  etc.,  Transp.  Co.,  48  La.  Ann.  606, 

19  So.  591. 

49.  McGuire  v.  Iowa  County,  133  Iowa  636, 
111  N.  W.  34  (holding  that  a  constable  is 
not  entitled  to  expenses  incurred  in  serving 
a  warrant  of  arrest,  when  no  judgment  can 
be  entered  because  of  the  discontinuance  of 
the  prosecution,  owing  to  a  failure  to  acquire 
jurisdiction  over  the  accused)  ;  McDonald  V. 
Milwaukee  County,  41  Wis.  642  [following 
Crocker  v.  Brown  County,  35  Wis.  284].  See 
also  Marion  County  v.  Lear,  108  111.  343 
(holding  that  a  statutory  provision  that  no 
more  fees  in  criminal  cases  where  defendant 
is  discharged  without  costs  shall  be  paid  to 
the  sheriff  than  will  make  up  the  "  salary  " 
of  such  sheriff  refers  merely  to  the  compensa- 
tion allowed  for  personal  services,  and  does 
not  include  reimbursement  for  expenses)  ; 
Weston  V.  Weston,  102  Mass.  514  (holding 
that  legal  fees  for  serving  an  execution  for 
possession  of  land  cannot  include  a  charge 
for  "assistance");  Com.  v.  Goudon,  2  Leg. 
Op.  (Pa.)  21;  Douglas  County  v.  Sommer, 
120  Wis.  424,  98  N.  W.  249. 

50.  Bybee  v.  Marion  County,  128  Iowa  610, 
105  N.  W.  118;  Stryker  V.  Lycoming  County, 

20  Pa.  Super.  Ct.  345.  Contra,  Crocker  v. 
Brown  County  Sup'rs,  35  Wis.  284. 

A  sheriff  who  travels  on  a  free  pass  cannot 
be  allowed  the  amount  of  ordinary  railroad 
fare  as  expenses  actually  and  necessarily  in- 
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circumstances^^^  hotel  bills/''^  and  meals. And  a  sheriff  has  also  been  held  entitled 
to  reimbursement  of  reasonable  expenses  incurred  in  an  effort  to  collect  fees  of 
his  office  which  it  was  his  statutory  duty  to  collect  and  pay  into  the  city 
treasury.^* 

(ii)  Horse  and  Carriage  Hire.  The  statutes  sometimes  allow  a  sheriff  to 
make  a  charge  for  horse  and  carriage  hire  in  serving  process,  executing  writs,  and 
the  like;''^  but  such  allowance  is  dependent  upon  the  conveyance  having  been 
necessary,^^  and  actually  used,^^  which  facts  are  sometimes  required  to  be  set 
forth  in  a  certificate.^^ 

(ill)  Attorney's  Fees  and  Expenses  of  Suits.  As  a  general  rule  a 
sheriff  is  not  entitled  to  be  allowed  the  amount  paid  by  him  to  an  attorney  for 
legal  advice  in  respect  to  the  discharge  of  his  functions,^'^  but  such  a  charge  may 
be  allowed  in  exceptional  cases. ®^  A  sheriff  taking  property  under  execution 
cannot  charge  for  expenses  incurred  by  reason  of  an  adverse  claim  to  the  prop- 
erty/^ nor  can  a  constable  recover  the  expenses^  of  a  suit  brought  against  him  for 
executing  a  writ  of  attachment  improperly. 'Where  the  statute  provides  that 
when  habeas  corpus  is  allowed  in  behalf  of  a  person  detained  on  a  criminal  accusa- 
tion, the  district  attorney  of  the  proper  county  shall  have  notice  of  the  hearing 
on  the  return  of  the  writ,  the  sheriff  has  no  authority  to  employ  counsel  at  the 
expense  of  the  county  at  such  hearing,  and  cannot  therefore  recover  such 
expenses,®^ 


curred.  But  if  he  pays  the  fare  he  may 
include  it  in  his  expenses,  although  he  has 
a  pass.  Sargent  v.  La  Plata  County,  21 
Colo.  158,  40  Pac.  366. 

51.  Sargent  v.  La  Plata  County  Com'rs,  21 
Colo.  158,  40  Pae.  366,  holding  that  where  a 
sheriff  has  traveled  a  wearisome  journey  of 
three  hundred  and  fifty  miles  with  a  prisoner 
in  charge,  the  cost  of  a  sleeping-car  ticket 
on  his  return  journey  during  the  night  is 
properly  chargeable  as  a  necessary  expense. 

52.  Bybee  v.  Marion  County,  128  Iowa  610, 
105  N.  W.  118.  Contra,  Crocker  v.  Brown 
County  Sup'rs,  35  Wis.  284. 

53.  Sargent  v.  La  Plata  County  Com'rs,  21 
Colo.  158,  40  Pac.  366.  But  compare  Nassau 
County  V.  Downie,  16  Fla.  171,  holding  that 
the  sheriff  is  not  authorized  to  bind  the 
county  for  the  board  of  bailiffs  in  a  criminal 
case. 

54.  Dos  Passos  v.  New  York,  45  Misc. 
(N.  Y.)  394,  90  N.  Y.  Suppl.  398,  holding 
that  where  the  sheriff  of  New  York  county 
expended  money  in  an  attempt  to  recover 
poundage  fees,  a  recovery  thereof  could  be 
enforced  by  the  sheriff  or  his  assignees  only 
against  the  city  of  New  York,  whether  the 
liability  to  the  sheriff  was  that  of  the  county 
or  city. 

55.  Colorado. —  Sargent  La  Plata  County 
Com'rs,  21  Colo.  158,  40  Pac.  366. 

Iowa. —  Bybee  v.  Marion  County,  128  Iowa 
610,  105  N.'  W.  118.  Contra,  Boyle  v.  Ply- 
mouth County,  89  Iowa  376,  56  N.  W.  523. 

Massachusetts. — Weston  r.  Weston,  102 
Mass.  514. 

Pennsylvania. —  Peeling  r.  Y(^rk  County, 
212  Pa."  St.  245,  61  Atl.  911.  But  Compare 
Com.  r.  Gandon,  2  Leo-.  Op.  21. 

South  Carolina. —  Taggart  7'.  Hutson,  Rice 
300. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  84. 


Contra.—  Crocker  v.  Brov/n  County  Sup'rs, 
35  Wis.  284. 

56.  Weston  v.  Weston,  102  Mass.  514. 

57.  Weston  v.  Weston,  102  Mass.  514. 

58.  Weston  v.  Weston,  102  Mass.  514. 

59.  Crusel  v.  Brooks,  121  La.  243,  46  So. 
224;  Jennings-Heywood  Oil  Syndicate  r. 
Houssiere-Latreille  Oil  Co.,  118  La.  262,  42 
So.  930. 

"  The  sheriff  is  an  officer  of  the  court, 

is  in  touch  with  the  court  and  its  other  offi- 
cers, and  has  never  been  considered  as  an 
officer  in  need  of  regular  professional  advice, 
to  be  charged  in  the  suit  in  executing  the 
process  of  the  court.  The  parties  to  the  writ 
should  not  be  held  liable  for  such  fees.  As 
an  executive  officer  of  the  court,  the  sheriff 
is  amply  protected  by  its  order  if  properly 
executed.  This  can  be  done  without  specially 
retained  attorney  at  the  expense  of  the  par- 
ties to  the  suit."  Crusel  r.  Brooks,  121  La. 
243,  245,  46  So.  224. 

60.  As  where  the  sheriff'  has  rendered  serv- 
ices in  the  nature  of  those  usually  rendered 
by  a  receiver.  Jennings-Heyvvood  Oil  Syndi- 
cate V.  Houssiere-Latreille  Oil  Co.,  118  La. 
Ann,  262,  42  So.  930. 

A  sheriff,  discharging  the  duties  on  attach- 
ment which  formerly  devolved  on  the  trus- 
tees, may  employ  attorneys,  and  is  entitled 
to  be  paid  the  necessary  disbursements  there- 
for in  the  same  manner  that  such  disburse- 
ments were  allowed  to  the  trustees,  whether 
or  not  the  action  is  successful,  if  it  is  pros- 
ecuted in  good  faith.  Mayhew  r.  Duncan,  31 
Barb.  (N.  Y.)  87. 

61.  Crofut  r.  Brandt,  58  N.  Y.  100.  17  Am. 
Rep.  213,  so  holding  on  the  ground  that  his 
poniuhiyx'  and  fees  allowed  to  him  are  full 
conipoiisat  ion. 

62.  Curtis  r.  Hulsizer,  5  N.  J.  L.  496. 

63.  McDonald  r.  Milwaukee  County,  41 
Wis.  642. 

[IV,  B,  17,  b,  (III)] 
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(iv)  Pay  of  Deputies  and  Assistants.  Some  statutes  in  terms  make 
the  sheriff  an  allowance  for  a  deputy  or  deputies;  but  in  the  absence  of  some 
such  provision  it  is  held  that  the  sheriff  must  compensate  his  deputies  out  of  the 
fees  and  emoluments  of  his  office,  and  cannot  recover  from  the  county  for  the 
services  of  deputies  furnished  by  him/®  A  sheriff  who  is  paid  by  a  salary  has 
been  held  entitled  to  deputy  hire  in  addition  thereto,®'  unless  it  appears  that  such 
salary  was  intended  not  merely  as  personal  compensation  but  as  including 
expenses.®^  A  sheriff  has  been  allowed  for  guards  necessarily  employed,®^  and 
held  entitled  to  recover  from  a  railroad  company  for  money  paid  to  men  sworn 
in  as  deputy  sheriffs  at  its  request  and  upon  its  promise  to  pay  therefor,  to  pre- 
vent apprehended  injury  to  its  property  from  strikers;  but  reimbursement  for 
the  expense  of  hiring  an  armed  force  to  prevent  a  riot  has  been  denied.'^ 

18.  Special  or  Extra  Services  or  Expenses.  The  statutes  sometimes  contain 
a  general  provision  allowing  a  sheriff  compensation  for  services  not  specifically 
provided  for;  and  it  has  been  held  that,  although  there  is  no  law  requiring  the 
sheriff  to  attend  the  meetings  of  the  board  of  county  commissioners  or  allowing 
him  compensation  therefor,  the  board  has  the  power  to  ask  the  attendance  of 
the  sheriff  or  his  deputies  and  reasonably  remunerate  such  service  from  the  county 
treasury. 

C.  Mileage  — - 1.  Right  to  Allowance  —  a.  In  General.    A  sheriff  or  constable 


64.  Mentzner  r.  Marion  County,  114  Iowa 
478,  87  N.  W.  440;  Bringolf  v.  Polk  County, 
41  Iowa  554,  holding  that  the  sheriff  should 
be  reimbursed  by  the  county  for  the  amount 
expended  by  him  to  pay  for  the  service  of 
bailiffs  to  the  number  designated  by  the 
court, 

65.  Jefferson  County  V.  Hudson,  22  Ark. 
595;  Mayhew  r.  Duncan,  31  Barb.  (N.  Y.) 
87. 

66.  Decatur  County  Com'rs  v.  Leaman,  73 
Kan.  785,  85  Pac.  590.  See  also  Mercer 
County  r.  Patterson,  2  Rawle  (Pa.)  106, 
holding  that  the  sheriff  cannot  charge  to  the 
county  the  daily  sum  he  has  paid  to  the  crier 
of  the  court. 

67.  Windmiller  v.  People,  78  111.  App.  273 
[foUoioed  in  People  v.  Darrah,  84  111.  App. 
515]  (holding  that  the  word  "salary,"  as 
used  by  the  county  board  in  an  order  pro- 
viding for  the  salary  of  a  sheriff,  unless  it 
appears  a  different  meaning  is  intended, 
must  be  accepted  in  its  usual  significance, 
as  an  annual  or  periodical  payment  for  serv- 
ices, and  will  not  be  held  to  include  moneys 
necessarily  paid  to  others  in  the  discharge 
of  the  duties  of  the  office)  ;  Beck  v.  Erie 
County,  157  N.  Y.  151,  52  N.  E.  5  (reversing 
31  N.  Y.  App.  Div.  361,  53  N.  Y.  Suppl.  156]. 

Payments  by  county  directly  to  deputy. — 
In  an  action  by  a  county  against  a  former 
sheriff  to  recover  moneys  illegally  paid  to 
him,  a  judgment  including  a  payment  to  a 
deputy  sheriff,  who  presented  the  claim, 
which  was  audited  and  allowed,  and  county 
orders  issued  in  the  deputy's  name  therefor, 
and  paid  to  him  personally,  is  erroneous. 
Douglas  County  v.  Sommer,  120  Wis.  424,  98 
N.  W.  249. 

68.  People  v.  Darrah,  84  111.  App.  515; 
Windmiller  v.  People,  78  111.  App.  273. 

69.  Ledbetter  v.  Dallas  Countv,  (Tex.  Civ. 
App.  1908)  111  S.  W.  193. 

70.  Sullivan  r.  Utah,  etc.,  R.  Co.,  11  Mont. 

[IV,  B,  17,  b,  (IV)] 


236,  28  Pac.  307,  holding  that  such  recovery 
was  not  precluded  by  Comp.  St.  div.  5,  §  856, 
providing  that  it  shall  be  the  duty  of  the 
sheriff,  under-sheriff,  and  deputies  to  keep 
and  preserve  peace,  to  quiet  and  suppress 
riots  and  unlawful  assemblies,  for  which 
purpose  they  may  call  to  their  aid  such  per- 
sons as  they  deem  necessary,  and  section 
864,  providing  that  no  sheriff  shall  directly 
or  indirectly  ask  or  receive  for  any  service 
to  be  by  him  performed  in  the  discharge  of 
any  of  his  official  duties  any  greater  fees 
than  are  allowed  by  law,  there  having  been 
no  riot  at  the  time  and  the  sheriff  having 
assured  the  company  that  he  was  able  and 
willing  to  prevent  any  trouble  with  his  regu- 
lar force,  and  his  offer  to  put  the  strikers 
out  of  the  yard  having  been  refused. 

71.  Curtis  V.  Alleghany  County,  1  Phila. 
(Pa.)  237,  so  holding  on  the  ground  that  the 
sherifi'  had  no  right  to  hire  such  a  force  at 
the  county's  expense  instead  of  raising  the 
posse  comitatus. 

72.  See  Allen  v.  Spoon,  72  N.  C.  369,  hold- 
ing that  executing  a  writ  of  possession  by 
removing  defendant's  property  from  the 
premises  to  a  house  about  one  half  a  mile 
distant,  where  the  daughter  of  defendant  re- 
sided, w^as  not  "  seizing  of  specific  property 
under  an  order  of  the  Court,  or  executing 
any  other  order  of  a  Court  or  Judge  not  spe- 
cially provided  for,"  wherefor  extra  compen- 
sation may  be  allowed  to  the  sheriff  under 
Battle's  Revisal,  c.  105,  §  21. 

A  sheriff  cannot  be  allowed  an  additional 
compensation  for  executing  an  attachment, 
over  and  above  his  prescribed  fees,  unless  he 
is  put  to  trouble  or  incurs  expenses  in  tak- 
ing possession  of  or  in  preserving  the  prop- 
erty attached,  the  statute  not  authorizing 
compensation  for  any  other  trouble  or  ex- 
pense.   Calhoun  r.  Lee,  29  How.  Pr.  (N.  Y.)  1. 

73.  La  Salle  County  v.  Milligan,  143  111. 
321,  32  N.  E.  196. 
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is  usually  allowed  mileage  for  necessary  travel  in  executing  process/*  serving 
notices/^  making  returns  to  court, executing  warrants  of  arrest/^  taking  pris- 
oners before  magistrates  to  the  place  where  they  are  to  be  tried,  or  to  their 
place  of  confinement producing  in  court  as  witnesses  prisoners  confined  in  the 
penitentiary,^^  taking  insane  persons  to  the  insane  asylum  or  paupers  to  the 
poorhouse,^^  serving  subpoenas  on  witnesses,^*  summoning  jurors,^^  posting  elec- 


74.  Colorado. —  Larimer  County  Com'rs  V. 
Love,  15  Colo.  430,  25  Pac.  557. 

Maine. — Pierce  v.  Delesdernier,  17  Me.  431. 

Nebraska. —  Phoenix  Ins.  Co.  v.  McEvony, 
52  Nebr.  566,  72  N.  W.  956. 

Pennsylva?iia. —  McGee  v.  Dillon,  103  Pa. 
St.  433;  Price  v.  Lancaster,  7  Pa.  Super.  Ct. 
119  [affirmed  in  189  Pa.  St.  95,  41  Atl.  987, 
and  followed  in  Barron  v.  Lackawanna 
County,  7  Pa.  Super.  Ct.  124;  McKniff  v. 
Delaware  County,  7  Pa.  Super.  Ct.  123]. 

Canada. —  Burwell  v.  Tomlinson,  (Hil.  T. 
2  Vict. )  3  Ont.  Case  Law  Dig.  6423. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  68,  87. 

75.  State  v.  Ward,  79  Minn.  362,  82  N.  W. 
686. 

76.  Price  v.  Blair  County,  6  Pa.  Dist.  313; 
Davison  v.  Franklin  County,  5  Pa.  Dist.  745, 
18  Pa.  Co.  Ct.  374;  McCoy  v.  Cumberland 
County,  18  Pa.  Co.  Ct.  459. 

77.  'Yavapai  County  v.  O'Neill,  3  Ariz.  363, 
29  Pac.  430 ;  McHenry  v.  Hot  Springs  County, 
57  Ark.  565,  22  N.  W.  175 ;  Overall  v.  Tulare 
County,  100  Cal.  51,  34  Pac.  519;  Cunning- 
ham V.  San  Joaquin  County,  49  Cal.  323 ; 
Simonton  v.  El  Dorado  County,  22  Cal.  554; 
Warren  v.  Fremont  County,  4  Ida.  591,  43 
Pac.  327. 

No  mileage  on  arrest  without  warrant. — 

McHenry  v.  Hot  Springs  County,  57  Ark. 
565,  22  "S.  W.  175. 

78.  Cunningham  r.  San  Joaquin  County, 
49  Cal.  323. 

79.  Sargent  V.  La  Plata  County  Com'rs,  21 
Colo.  158,  40  Pac.  366. 

The  sheriff  is  entitled  to  mileage  for  taking 
a  prisoner  before  a  court  or  magistrate, 
regardless  of  whether  the  prisoner  was  ar- 
rested with  a  warrant.  Warner  v.  Fremont 
County,  4  Ida.  591,  43  Pac.  327. 

80.  A  labama. —  Greene  v.  McGhee,  37  Ala. 
164. 

Arizona. —  Yavapai  County  v.  O'Neill,  3 
Ariz.  363,  29  Pac.  430. 

California. —  Sherman  v.  Santa  Barbara 
County,  59  Cal.  483. 

Idaho. —  Warner  v.  Fremont  County,  4  Ida. 
591,  43  Pac.  327. 

Indiana. —  Dunn  r.  State,  4  Ind.  529. 

loica. —  Harding  v.  Montgomery  County, 
55  Iowa  41,  7  N.  W.  396;  Maynard  v.  Cedar 
County,  51  Iowa  430,  1  N.  W.  701;  Bringolf 
V.  Polk  County,  41  Iowa  554. 

Kentucky.— Mann  v.  Com.,  102  Kv.  383, 
43  S.  W.  694,  19  Ky.  L.  Rep.  1437. 

New  York. —  People  r.  Saratoga  County, 
45  N.  Y.  App.  Div.  42,  60  N.  Y.  Suppl.  1122. 

Pennsi/lvania. —  Peeling  r.  York  County. 
212  Pa.  St.  245,  61  Atl.  911. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §§  64,  87. 

I 


Contra. —  Crossen  v.  Earhart,  8  Oreg.  370, 
holding  that  a  sheriff  is  not  entitled  to  mile- 
age in  addition  to  the  other  fees  prescribed 
by  statute  for  transporting  a  convict  to  the 
penitentiary. 

81.  Bringolf  v.  Polk  County,  41  Iowa  554; 
Utica  Bank  v.  Kibbe,  7  Cow.  (N.  Y.)  424. 

82.  Illinois. —  Irvin  i".  Alexander  County, 
63  111.  528. 

Iowa. —  Harding  v.  Montgomery  County, 
55  Iowa  41,  7  N.  W.  396. 

Montana. —  Proctor  v.  Cascade  County,  20 
Mont.  315,  50  Pac.  1017. 

Nebraska. —  Porter  r.  Merrick  County,  42 
Nebr.  397,  60  N.  W.  588  [folloived  in  Smith 
Franklin  County,  49  Nebr.  164,  68  N.  W. 
381]. 

Ohio.— Ward  v.  Russell,  57  Ohio  St.  144, 
48  N.  E.  666;  Commissioners  v.  Lodwick,  9 
Ohio  Dec.  (Reprint)  567,  15  Cine.  L.  Bui. 
126. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §§  66,  87. 

83.  Berks  County  Directors  of  Poor  v. 
Shingle,  84  Pa.  St.  37,  holding,  however,  that 
a  constable  who  executes  an  order  of  relief 
by  conveying  a  pauper  from  a  certain  town- 
ship to  the  county  poorhouse  is  not  entitled 
to  the  mileage  allowed  in  conveying  a  pauper 
from  the  district  where  he  has  become 
chargeable  to  the  district  of  his  settlement, 
under  an  order  of  removal. 

84.  Redfield  i:.  Shelby  County,  64  Iowa  11, 
19  N.  W.  828;  Haley  v.  Ulster  County,  12 
Wend.  (N.  Y.)  237;  Humer  r.  Cumberland 
County,  4  Pa.  Dist.  588,  16  Pa.  Co.  Ct.  552; 
Com.  V.  Nash,  4  Pa.  Dist.  470;  English  v. 
Tioga  County,  20  Pa.  Co.  Ct.  303;  Bannon 
V.  Lackawanna  County,  3  Lack  Leg.  N.  (Pa.) 
148;  Green  r.  Anderson  County,  56  S.  C. 
411,  34  S.  E.  691,  serving  warrants  for  wit- 
nesses in  criminal  cases. 

85.  Arkansas. —  Williams  r.  Hempstead 
County,  39  Ark.  176. 

Colorado. —  Sargent  r.  La  Plata  Countv 
Com'rs,  21  Colo.  158,  40  Pac.  366. 

Illinois. — La  Salle  County  r.  Milligan,  143 
111.  321,  32  N.  E.  196. 

Indiana. —  Ross  r.  Chinworth.  83  Ind.  598. 

South  Dakota. — Remer  r.  Lawrence  County, 
13  S.  D.  418,  83  N.  W.  554:  Neher  r.  Mc- 
Cook  County,  11  S.  D.  422,  78  N.  W, 
998. 

Canada.—  hi  rc  Davidson,  24  U.  C.  Q.  B. 
66. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables,"       77.  87. 

Contra. —  Templeton  r.  Rvburn.  59  Tex. 
209. 

No  mileage  for  summoning  jurors  to  attend 
view. —  Weaver  r.  Bushoiiy.  9  Lane.  Bar 
(Pa.)  33. 

[IV,  C,  l.a] 
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tion  notices/^  and  making  election  returns. But  the  right  to  mileage  is  purely 
statutory/^  and  for  services  in  connection  with  which  no  mileage  is  allowed  by 
statute  the  sheriff  is  entitled  to  none.^®  And  a  sheriff  or  constable  who  receives 
a  salary  in  lieu  of  all  costs  and  fees  in  criminal  cases  "  is  not  entitled  to  mileage 
fees  for  services  in  such  cases. ®^  Mileage  charges  have  been  considered  as  "fees" 
within  a  statute  providing  that  fees  earned  by  the  sheriff  and  uncollected  at  the 
end  of  each  year  shall  belong  to  the  county. 

b.  Necessity  For  Actual  Travel.  Actual  travel  is  necessary  to  entitle  a  sheriff 
or  constable  to  mileage,®^  and  mileage  can  be  allowed  only  for  the  distance  actually 
traveled. The  court  has  refused  to  allow  any  mileage  where  the  entire  distance 
traveled  was  less  than  a  mile.^* 

c.  Unnecessary  Travel.  As  a  rule  mileage  can  only  be  claimed  for  such 
distance  as  is  actually  necessary  to  be  traveled  for  the  particular  service  committed 
to  the  officer. 

d.  Travel  in  Unsuccessful  Attempts  to  Perform  Duty.  The  general  rule  is 
that  a  sheriff  has  no  right  to  mileage  in  attempting  to  serve  process  or  make  an 
arrest  which  is  not  actually  or  lawfully  served  or  made,^^  and  even  though  he 


86.  Logan  County  r.  Doan,  34  Nebr.  104, 
51  N.  W.  598. 

87.  Eckerd  t.  Perry  County,  6  Pa.  Dist. 
284. 

88.  Ward  %.  Russell,  57  Ohio  St.  144,  48 
N.  E.  666. 

89.  Arkansas. —  McHenrv  r.  Hot  Spring 
County,  57  Ark.  565,  22  S.  W.  175. 

Michiqan. —  Vincent  r.  Mecosta  County 
Siip'rs,  52  Mich.  340,  17  N.  W.  938. 

Oregon. —  Houser  v.  Umatilla  County,  30 
Oreg.  486,  49  Pac.  867. 

Pennsylvania. —  Boyle  r.  Luzerne  County, 
17  Pa.  Co.  Ct.  214,  8  Kulp  141. 

Texas. — Templeton  v.  Ryburn,  59  Tex.  209. 

Canada. —  Burwell  v.  Tomlinson,  (Hil.  T. 
2  Vict.)  3  Ont.  Case  Law  Dig.  6423. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  87. 

90.  Hightowor  r.  Bamberg  County,  54  S.  C. 
536,  32  S.  E.  576. 

91.  Cremer  v.  Wapello  County,  139  Iowa 
580,  117  N.  W.  954. 

92.  Barnes  v.  Marion  County,  54  Iowa  482, 
6  N.  W.  697;  Bringolf  v.  Polk  County,  41 
Iowa  554  (holding  that  a  sheriff  who  pro- 
duces a  prisoner  in  court  from  the  jail  will 
not  be  entitled  to  mileage  therefor,  where 
the  agreed  statement  in  the  case  does  not 
show  that  he  traveled  a  mile,  or  any  fraction 
thereof,  in  performing  the  service)  ;  Grundy- 
sen  V.  Polk  County,  57  Minn.  212,  58  N.  W. 
864;  Com.  V.  Thorn,  19  Pa.  Co.  Ct.  299; 
Jordan  v.  Coates,  7  N.  Brunsw.  107. 

93.  Ross  V.  Chinworth,  83  Ind.  598 ;  Sayles 
V.  Murphy,  8  N.  Y.  Civ.  Proc.  325:  Com.  v. 
Nash,  4  Pa.  Dist.  470,  holding  that  a  con- 
stable's charge  for  mileage  for  serving  a  sub- 
poena must  begin  at  the  place  where  the 
subpcena  is  received  by  him,  and  end  with 
the  point  where  the  subpcEna  is  returned  by 
him. 

94.  Fleck  v.  Dauphin  County,  1  Pearson 
(Pa.)  220. 

95.  Grundysen  v.  Polk  County,  57  Minn. 
212,  58  N.  W.  864;  Com.  v.  Thorn,  19  Pa. 
Co.  Ct.  299 ;  Jordan  v.  Coates,  7  N.  Brunsw. 
107. 

[IV,  C,  1.  a] 


Where  process  might  have  been  served 
without  travel  by  a  deputy  who  was  on  the 

spot,  the  sheriff  cannot  charge  mileage  for 
unnecessary  travel  in  serving  it.  State  v. 
Johnson,  35  Fla.  539,  17  So.  650,  holding 
that,  although  the  sheriff  of  Leon  county  is, 
by  statute,  the  sheriff  of  the  supreme  court, 
and  can,  in  person,  legally  serve  process  of 
such  court  in  any  county  of  the  state,  he 
cannot  charge  mileage  for  service  of  civil 
process  in  a  distant  county,  without  show- 
ing that  the  sheriff  of  that  county  was  dis- 
qualified, or  that  it  was  necessary  that  the 
service  be  so  made.  See  also  Carreau  V. 
Hebert,  11  Quebec  Super.  Ct.  314. 

96.  Arizona. —  Yavapai  County  v.  O'Neill, 
3  Ariz.  363,  29  Pac.  430. 

California. —  Broughton  v.  Santa  Barbara 
County,  65  Cal.  257,'  3  Pac.  877  [folloived  in 
Overah  v.  Tulare  County,  100  Cal.  61,  34 
Pac.  519]. 

Illinois. — ^Vannatta  v.  Brewer,  85  111.  114. 

Michigan. —  People  v.  Ingham  County,  38 
Mich.  658. 

Neio  York. —  Ex  p.  Wyles,  1  Den.  658. 

Pennsylvania. —  Com.  v.  Lesher,  2  Pa.  Dist. 
859,  13  Pa.  Co.  Ct.  462. 

Wisconsin. — Schneider  'V.  Waukesha  County, 
103  Wis.  266,  79  N.  W.  228  [followed  in 
Northern  Trust  Co.  v.  Snyder,  113  Wis.  516, 
89  N.  W.  460,  90  Am.  St.  Rep.  867],  hold- 
ing that  a  sheriff  cannot  recover  mileage  for 
travel  in  an  unsuccessful  attempt  to  execute 
a  criminal  warrant,  but,  where  felony  is 
charged,  compensation  may  be  allowed  by 
the  county  board,  in  its  discretion,  on  the 
proper  certificate  of  the  district  attorney. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  87. 

But  compare  Grundysen  v.  Polk  County, 
57  Minn.  212,  58  N.  W.  864. 

The  county  supervisors  may  allow  the 
sheriff  for  such  services  performed  for  the 
county  in  criminal  cases.  People  v.  Ingham 
County,  38  Mich.  658. 

Failure  not  due  to  fault  of  officer.— A 
sheriff  or  constable  is  entitled  to  mileage  for 
traveling  to  serve  a  criminal  warrant,  al- 
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ultimately  serves  the  process  or  makes  the  arrest  he  cannot  charge  mileage  for 
previous  unsuccessful  attempts. 

e.  Travel  Outside  of  State  or  County.  According  to  some  authorities  a  sheriff 
or  constable  may  be  entitled  to  mileage  for  travel  outside  of  his  state  or  county/^ 
but  other  authorities  deny  the  right  to  mileage  for  such  travel.^'' 

f.  Travel  by  Deputies.  The  sheriff  is  entitled  to  mileage  for  travel  by  his 
deputies  as  well  as  by  himself/ 

g.  Indorsement  of  Mileage  on  Return.  A  sheriff  is  not  deprived  of  his  right 
to  claim  mileage  for  summoning  jurymen  by  the  fact  that  he  has  omitted  to 
indorse  such  mileage  on  the  venire  as  part  of  his  return,  where  the  statute  pro- 
vides that  sheriffs'  returns  may,  in  the  discretion  of  the  court,  be  amended  even 
after  judgment.^ 

h.  Allowance  of  Expenses  of  Transporting  Prisoners  in  Addition  to  Mileage. 

An  allowance  of  mileage  to  a  sheriff  is  intended  to  cover  his  own  traveling 
expenses,^  and  where  he  transports  prisoners  he  is  properly  allowed  their  car  or 
railroad  fare  in  addition  to  his  mileage.* 

2.  Amount  and  Computation  of  Mileage  —  a.  In  General.  The  amount  of 
mileage  is  fixed  by  the  statute  allowing  the  same,^  which  also  usually  indicates 
the  legislative  intent  as  to  how  mileage  shall  be  computed,^  and  the  sheriff  can 


though  he  fails  to  make  the  arrest,  where 
such  failure  was  not  due  to  his  fault.  Davis 
V.  Le  Sueur  County,  37  Minn.  491,  35  N.  W. 
364.  See  also  Thomas  v.  Scott  County,  15 
Minn.  324;  Rogers  Marlboro  County,  32 
S.  C.  555,  11  S.  E.  383. 

97.  Shrope  v.  Northampton  County,  3 
Lane.  L.  Rev.  (Pa.)  123.  See  also  Benedict 
V.  Warriner,  14  How.  Pr.  (N.  Y.)  568,  where 
it  is  said  that  only  one  travel  fee  can  be 
allowed  on  each  writ. 

98.  Cunningham  v.  San  Joaquin  County,  49 
Cal.  323  {followed  in  Allen  v.  Napa  County, 
82  Cal  187,  23  Pac.  43  {followed  in  Monahan 
V.  San  Diego  County,  (Cal.  1892)  29  Pac. 
417)]  (holding  that  a  sheriff  or  constable 
is  entitled  to  his  mileage  outside  of  the 
county  in  going  to  make  an  arrest  and  tak- 
ing a  prisoner  to  the  magistrate)  ;  Franklin 
County  V.  Bell,  48  Kan.  131,  29  Pac.  392. 

99.  Yavapai  County  v.  O'Neill,  3  Ariz.  363, 
29  Pac.  430  (holding  that  a  statute  allow- 
ing a  sheriff  to  charge  mileage  for  each  mile 
he  may  be  compelled  to  travel  in  executing  a 
criminal  warrant  does  not  entitle  the  sheriff 
to  mileage  for  travel  beyond  the  state)  ; 
Clyne  v.  Bingham  County,  6  Ida.  75,  60  Pac. 
76;  Ginter  v.  York  County,  3  Pa.  Co.  Ct. 
Ill  (holding  that  a  sheriff  or  constable  in 
charge  of  a  requisition  for  a  fugitive  in  an- 
other state  acts  as  the  agent  of  a  state,  and 
not  in  his  official  capacity,  and  is  entitled  to 
only  the  actual  expenses  of  the  trip). 

1.  Sargent  v.  La  Plata  County,  21  Colo 
158,  40  Pac.  366. 

2.  La  Salle  County  f.  Milligan,  143  111. 
321,  32  N.  E.  196. 

3.  People  V.  Saratoga  County,  45  N.  Y. 
App.  Div.  42,  60  N.  Y.  Suppl.  1122. 

4.  People  v.  Saratoga  County,  45  N.  Y. 
App.  Div.  42,  60  N.  Y.  Suppl.  1122.  See. 
generally,  supra,  IV,  B,  3,  d. 

5.  See  the  following  cases: 

California. —  Overall  Tulare  Countv,  100 
Cal.  61,  34  Pac.  519;  Simonton  r.  El  Dor- 
ado County,  22  Cal.  554. 


Colorado. —  Sargent  v.  La  Plata  County, 
21  Colo.  158,  40  Pac.  366. 

Idaho. —  Ellis  v.  Bingham  County,  7  Ida. 
86,  60  Pac.  79. 

Iowa. —  Harding  v.  Montgomery  County, 
55  Iowa  41,  7  N.  W.  396. 

Montana. —  Procter  v.  Cascade  'County,  20 
Mont.  315,  50  Pac.  1017. 

Nebraska. —  Phcenix  Ins.  Co.  v.  McEvony, 
52  Nebr.  566,  72  N.  W.  956;  Porter  v.  Mer- 
rick County,  42  Ndbr.  397,  60  N.  W.  588 
[folloiced  in  Smith  v.  Franklin  County,  49 
Nebr.  164,  68  N.  W.  381]. 

0/uo.— Ward  v.  Russell,  57  Ohio  St.  144, 
48  N.  E.  666. 

Pennsylvania.^  Price  V.  Lancaster  County, 
7  Pa.  Super.  Ct.  119  [affirmed  in  189  Pa. 
St.  95,  41  Atl.  987,  and  followed  in  Barron 
V.  Lackawanna  County,  7  Pa.  Super.  Ct.  124 ; 
McKniff  V.  Delaware  County,  7  Pa.  Super. 
Ct.  123]. 

South  Dakota. — ^Remer  f.  Lawrence  County, 
13  S.  D.  418,  83  N.  W.  554. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  87. 

A  statute  changing  the  allowance  for 
mileage  is  applicable  to  a  sheriff  who  is  in 
office  at  the  time  of  its  enactment,  notwith- 
standing a  constitutional  prohibition  against 
increasing  or  diminishing  an  officer's  "  salary 
or  emolument"  after  his  election  or  appoint- 
ment. Scharrenbroich  i\  Lewis,  etc..  Countv, 
33  Mont.  250,  83  Pac.  482. 

Idaho  act  of  March  13,  1891  (Acts  (1891), 
p.  177),  amending  Rev.  St.  §  2126,  subs. 
23,  relating  to  mileage  allowed  sheriffs  in 
criminal  cases,  by  increasing  the  amount  al- 
lowed from  twenty  to  thirty-five  cents  per 
mile,  is  not  applicable  to  the  fees  of  con- 
stables, although  Ida.  Rev.  St.  §  2136.  pro- 
vides that  constables  shall  receive  the  same 
mileage  in  criminal  cases  tliat  sheriffs  are 
allowed.  Ellis  r.  Bingham  Countv,  7  Ida. 
86,  60  Pne.  79. 

6.  See  the  following  cases: 

Alabama. —  Greene  v.  McCbee.  37  Ala.  164. 

[IV,  C,  2,  a] 
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claim  as  mileage  no  greater  amount  than  the  statute  allows.'^  Under  a  statute 
allowing  the  sheriff  a  certain  sum  for  each  mile  he  is  necessarily  compelled  to 
travel  in  executing  criminal  process,  "to  be  charged  one  way  only,"  the  mileage 
should  be  paid  for  the  distance  traveled  until  a  warrant  of  arrest  is  completely 
executed  by  disposing  of  the  prisoner  as  directed.*  Where  the  statute  allows 
mileage  for  the  distance  '^from  the  place  of  holding  the  court  to  the  place  of  resi- 
dence of  the  defendant  or  witness"  the  charge  may  be  for  such  distance  only, 
although  it  is  necessary  for  the  officer  to  travel  a  greater  distance  than  to  such 
place  of  residence  in  order  to  make  the  service.^ 

b.  Route  on  Which  Computation  Based.  The  statutes  frequently  contain  a 
designation  of  the  route  on  which  the  computation  of  mileage  shall  be  based, 
which  is  of  course  governing. 

e.  Circular  or  One-Way  Mileage.  It  has  been  held  that  except  where  circular 
mileage  is  expressly  given  by  the  statute  all  mileage  is  on  a  straight  basis  of  one 
way;  "  but  where  the  legislative  intent  to  that  effect  is  clear,  mileage  both  going 
and  returning  must  be  allowed. So  also  it  has  been  held,  where  the  statute 


Colorado. —  Sargent  i\  La  Plata  County,  21 
Colo.  158,  40  Pac.  366. 

Idaho. —  Ellis  f.  Bingham  County,  7  Ida. 
86,  60  Pac.  79. 

Indiana. —  Ross  v.  Cliinworth,  83  Ind.  598. 

Iowa. —  Maynard  v.  Cedar  County,  51  Iowa 
430,  1  N.  W.  701. 

Maine. —  Pierce  v.  Delesdernier,  17  Me.  431. 

Nebraska. —  Phoenix  Ins.  Co.  v.  McEvony, 
52  Nebr.  566,  72  N.  W.  956. 

New  York. —  Sayles  v.  Murphy,  8  N.  Y. 
Civ.  Proc.  325. 

Oregon. —  Howe  V.  Douglas  County.  3  Oreg. 
488. 

Texas.— Gnlf,  etc.,  R.  Co.  v.  Dawson,  69 
Tex.  519,  7  S.  W.  63. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  87. 

7.  Ward  v.  Russell,  57  Ohio  St.  144,  48 
N.  E.  666. 

8.  Coconino  County  r.  Coconino  County 
Sup'rs,  (Ariz.  1907)  *89  Pac.  543. 

9.  Vannatta  r.  Brewer,  85  111.  114. 

10.  Greene  v.  McGhee,  37  Ala.  164  (holding 
that  a  statute  allowing  a  sheriff  a  certain 
amount  for  the  distance  traveled  in  convey- 
ing convicts  to  the  penitentiary  by  "  the  land 
route  usually  traveled "  refers  to  such  a 
route  within  the  state,  and  a  sheriff  is  not 
entitled  to  mileage  for  conveying  a  convict  by 
a  route  passing  through  other  states,  al- 
though such  route  is  the  one  usually  traveled 
between  the  county  court-house  and  the 
penitentiary)  ;  Maynard  f.  Cedar  County,  51 
Iowa  430,  1  N.  W.  701  (holding  that  a 
statute  providing  for  mileage  to  be  computed 
by  "  the  most  direct  route  of  travel  "  means 
the  route  by  which  the  journey  may  be  most 
speedily  performed  rather  than  the  route 
which  is  shortest  in  actual  distance;  and 
that  therefore  a  sheriff  conveying  prisoners 
to  a  penitentiary  by  a  railway,  which  is  the 
customary  route  of  travel,  is  entitled  to 
mileage  computed  by  that  route,  although 
there  is  an  old  wagon  road,  much  shorter, 
but  along  which  no  public  conveyance  runs)  ; 
Pierce  v.  Delesdernier^  17  Me.  431  (holding 
that  where  the  statute  allows  mileage  for 
travel  to  be  computed  "  by  the  usual  way " 

[IV,  C,  2,  a] 


the  distance  must  be  computed  by  the  road 
usually  traveled  regardless  of  whether  the 
sheriff  in  fact  traveled  by  a  more  or  less 
distant  way  to  suit  his  own  personal  con- 
venience ) . 

11.  Bordeaux  v.  Warren  County,  66  Miss. 
231,  5  So.  227  (holding  that  a  statute  allow- 
ing a  sheriff  for  certain  necessary  travel  a 
certain  sum  for  every  mile  going  and  re- 
turning "  entitles  him  to  the  sum  specified 
for  both  going  and  returning  and  does  not 
authorize  an  allowance  of  the  specified  sum 
per  mile  for  going  and  also  for  returning)  ; 
Price  i:.  Lancaster  County,  7  Pa.  Super.  Ct. 
119  [a/firmed  in  189  Pa.  St.  95,  41  Atl.  987, 
and  folloiced  in  Barron  v.  Lackawanna 
County,  7  Pa.  Super.  Ct.  124;  McKniff  v. 
Delaware  County,  7  Pa.  Super.  Ct.  123; 
English  V.  Tioga  County,  21  Pa.  Co.  Ct.  340] ; 
Conley  v.  York  County,  5  Pa.  Dist.  748; 
Davison  v.  Franklin  County,  5  Pa.  Dist. 
745,  18  Pa.  Co.  Ct.  374 ;  Long  v.  Northumber- 
land County,  20  Pa.  Co.  Ct.  70;  Ingram  v. 
Chester  County,  18  Pa.  Co.  Ct.  388 ;  Winters 
V.  Dauphin  County,  18  Pa.  Co.  Ct.  151; 
Boyle  V.  Luzerne  County,  17  Pa.  Co.  Ct.  214, 
8  Kulp  141;  Martin  v.  Clinton  County,  17 
Pa.  Co.  Ct.  15,  8  Kulp  83. 

12.  Colorado. — Sargent  v.  La  Plata  County, 
21  Colo.  158,  40  Pac.  366. 

Illinois. —  Vannatta  v.  Brewer,  85  111.  114. 

Indiana. —  Dunn  v.  State,  4  Ind.  529. 

loioa. —  Harding  v.  Montgomery  County, 
55  Iowa  41,  7  N.  W.  396,  holding  that  under 
Code  (1873),  §  3788,  allowing  a  sheriff  "for 
conveying  each  convict  to  the  penitentiary 
.  .  .  sixteen  cents  for  each  mile  traveled,  to 
be  computed  from  the  county  seat  where  the 
conviction  took  place  by  the  most  direct 
route  of  travel,"  payment  should  be  made 
for  each  mile  traveled  on  the  journey  going 
and  returning. 

New  York. —  Utica  Bank  v.  Kibbe,  7  Cow. 
424,  holding  that  the  sheriff  is  entitled  to 
have  his  mileage  for  bringing  up  a  prisoner 
on  a  habeas  corpus  ad  testificandum  com- 
puted both  for  going  and  returning. 

Oregon. —  Howe  v.  Douglas  County,  3  Oreg. 
488. 
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providing  for  mileage  mentions  the  execution  of  a  warrant  of  arrest,  and  the 
taking  of  a  prisoner  before  a  magistrate  as  separate  and  distinct  acts,  the  sheriff 
or  constable  is  entitled  to  mileage  for  each.^^ 

d.  Performance  of  More  Than  One  Service  on  Single  Trip.  Under  some 
statutes  a  sheriff  who  performs  more  than  one  duty  of  his  office  on  a  single  trip 
is  held  entitled  to  full  mileage  for  each  service;  "  but  under  other  statutes  his 


Pennsylvania, —  Peeling  v.  Yo»-k  County, 
212  Pa.  St.  245,  61  Atl.  911  [followed  in 
Lenhart  v.  Cambria  County,  216  Pa.  St.  25, 
64  Atl.  876  {affirming  29  Pa.  Super.  Ct.  350 
[following  Kottcamp  v.  York  County,  28  Pa. 
Super.  Ct.  96  {Oistinguishing  Price  v.  Lan- 
caster County,  7  Pa.  Super.  Ct.  119  [af- 
firmed in  189  Pa.  St.  95,  41  Atl.  987])])], 
holding  tbat  under  a  statute  allowing  a  sher- 
iff a  certain  amount  "  for  each  mile  actually 
traveled  and  necessary  "  a  sheriff  is  entitled 
to  circular  mileage  where  the  return  trip 
is  necessary. 

Texas.— Gu\i,  etc.,  R.  Co.  v.  Dawson,  69 
Tex.  519,  7  S.  W.  63. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  87. 

13.  Cunningham  v.  San  Joaquin  County,  49 
Cal.  323,  324  [followed  in  Allen  v.  Napa 
County,  82  Cal.  187,  23  Pac.  43  {followed  in 
Monahan  v.  San  Diego  County,  (Cal.  1892) 
29  Pac.  417)],  where  it  is  said:  "The 
words  '  in  going  only '  which  immediately 
precede  the  words  '  in  executing  any  warrant 
of  arrest,'  cannot  be  held  to  apply  to  the 
taking  of  a  prisoner  before  the  magistrate, 
except  as  applicable  to  the  distance  traveled 
from  the  place  of  the  arrest  to  the  magis- 
trate, and  the  officer  making  the  arrest  was 
entitled  to  his  mileage  for  that  distance." 
Contra,  Yavapai  County  v.  O'Neill,  3  Ariz. 
363,  29  Pac.  430,  holding  that,  although  the 
statute  provides  that  a  sheriff  shall  be  en- 
titled to  charge  mileage  "  one  way  only " 
in  executing  a  warrant,  and  also  provides 
mileage  one  way  only  "  for  removing  a  pris- 
oner," the  sheriff  is  not  entitled  to  charge 
mileage  for  going  to  make  the  arrest,  and 
again  for  bringing  back  the  prisoner,  for  the 
execution  of  a  warrant  includes  both  tbe 
arrest  of  the  prisoner  and  his  removal  thence 
to  the  place  named  in  the  writ. 

14.  California. —  Sherman  v.  Santa  Barbara 
County,  59  Cal.  483,  holding  that  where  a 
sheriff  takes  several  prisoners  together  from 
the  same  court  to  the  same  jail,  he  is  en- 
titled to  mileage  for  each. 

Colorado. — ■  Lai'imer  Countv  r.  Love,  15 
Colo.  430,  25  Pac.  557,  holding  that  a  sheriff 
who  serves  process  issued  in  different  cases  at 
the  same  place  and  on  the  same  journey  is 
entitled  to  mileage  in  each  case  for  the  en- 
tire distance. 

Illinois. —  Vannatta  v.  Brewer,  85  111.  114, 
holding  that  wliere  an  officer  serves  a  sub- 
poena for  several  witnesses  residing  at  one 
place,  on  the  same  day,  requiring  one  trip 
only,  he  may  rightfully  charge  mileage  for 
each. 

Minnesota.—  Stsiie  v.  Ward,  79  Minn.  362, 
82  N.  W.  686  (holding  that  where  several 
notices  under  Laws   (1899),  c.  322,  provid- 


ing for  the  clearing  up  of  delinquent  taxes, 
are  served  by  the  sherifi'  at  the  same  time 
upon  one  person,  who  is  the  occupant  of 
several  tracts,  the  officer  is  entitled  to  full 
mileage  upon  each  notice  served)  ;  Steenerson 
V.  Polk  County,  68  Minn.  509,  71  N.  W.  687 
[approving  U.  S.  v.  Fletcher,  147  U.  S.  664, 
13  S.  Ct.  434,  37  L.  ed.  322;  U.  S.  v.  Harmon, 
147  IT.  S.  268,  13  S.  Ct.  327,  37  L.  ed.  164; 
Campbell  v.  U.  ,S.,  65  Fed.  777,  13  €.  C.  A. 
128]. 

New  York. —  Haley  /;.  Ulster  County,  12 
Wend.  237,  holding  that  a  constable  who 
serves  a  subp(Ena  issued  by  a  district  attor- 
ney containing  names  of  several  persons  as 
witnesses  is  entitled  to  mileage  from  the 
court-house  of  the  county  to  the  residence  of 
each  witness. 

Pennsylvania. — 'Lenhart  t\  Cambria  Oounty, 
216  Pa.  St.  25,  64  Atl.  876  [affirming  29 
Pa.  Super.  Ct.  350]  (holding  that  under  a 
statute  providing  for  mileage  "  to  be  allowed 
on  each  separate  writ,  rule,  order,  decree, 
process  or  service  performed,"  a  sheriff  who 
executes  several  writs  or  orders  at  the  same 
time  and  by  a  single  trip  is  entitled  to  full 
mileage  on  each)  ;  Smith  v.  Altoona,  etc.,  R. 
Co.,  182  Pa.  St.  139,  37  Atl.  930  (holding 
that  under  the  provision  of  the  fee  bill  act 
that  the  officer  "  shall  have  travelling  ex- 
penses on  each  writ  for  each  mile  travelled," 
mileage  is  taxable  on  each  of  several  writs 
of  execution  served  at  the  same  time  on  the 
same  defendant,  there  being  a  difi'erent  plain- 
tiff in  each  case)  ;  McGee  v.  Dillon,  103  Pa. 
St.  433  (holding  that  where  a  plaintiff  brings 
a  number  of  separate  suits  before  a  justice 
against  different  defendants,  and  recovers 
judgment,  the  constable  w"ho  served  the  writs 
is  entitled  to  demand  from  plaintiff,  in  addi- 
tion to  fees  for  service,  mileage  in  each  case, 
although  he  did  not  make  a  separate  trip 
to  serve  each  defendant)  ;  Shrope  r.  North- 
ampton County,  3  Lane.  L.  Rev.  123. 

South  Carolina. —  Green  r.  Anderson 
County.  56  S.  C.  411,  34  S.  E.  691,  holding 
that  under  Rev.  St.  §  2562,  allowing  mileage 
for  each  mile  necessarily  traveled  in  serving 
warrants  for  witnesses  in  a  criminal  case,  a 
sheriff  serving  warrants  for  witnesses  in  six 
cases  against  the  same  defendant  was  entitled 
to  the  distance  necessarily  traveled  in  each 
case,  altliough  all  the  warrants  were  served 
on  one  trip,  but  was  not  entitled  to  a  mul- 
tiplication of  witness  warrants  in  each  case 
as  a  basis  for  a  cliarge  for  mileage  on  each 
warraiit.  and  also  holding  that  the  fact  that 
the  sheriff,  at  the  time  of  making  an  arrest, 
was  executing  warrants  in  other  cases,  and 
receiving  mileage  therefor,  did  not  prevent 
him  from  recovering  full  mileage  necessarily 
traveled  in  making  such  arrest. 

[IV,  C,  2,  d] 
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mileage  is  allowed  only  on  the  basis  of  actual  travel,  although  several  services 
may  be  performed  on  the  same  trip.^^ 

D.  Liability  For  Fees  and  Disbursements  —  l.  In  General.     In  the 

absence  of  a  statute  casting  the  primary  liability  for  costs  upon  the  unsuccessful 
party/®  the  rule  is  that  the  party  at  whose  instance  services  have  been  performed 
is  primarily  liable  to  the  sheriff  for  his  compensation  therefor/^  even  though 


Texas. —  Gulf,  etc.,  R.  Co.  v.  Dawson,  69 
Tex.  519,  7  S.  W.  63. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  87. 

15.  California. —  Overall  v.  Tulare  Countv, 
100  Cal.  61,  34  Pae.  519,  holding  that  where 
a  sheriff  arrests  two  or  more  persons  at  the 
same  time  he  is  not  entitled  to  mileage  at 
the  statutory  rate  for  each  person  arrested. 

loioa. —  Redfield  v.  Shelby  County,  64 
Iowa  11,  19  N.  W.  828  (holding  that  where 
a  sheriff'  makes  but  one  trip  in  serving  seven 
subpoenas  in  as  many  cases  on  one  witness, 
he  is  entitled  to  mileage  for  one  trip  only)  ; 
Barnes  v.  Marion  County,  54  Iowa  482,  6 
N.  W.  697  (holding  that  a  sheriff  who,  with 
separate  orders  for  each  person,  conveys  on 
one  trip  a  prisoner  and  two  witnesses  from 
the  penitentiary  to  the  place  of  trial,  is  en- 
titled to  mileage  as  for  one  person  only)  ; 
Bringolf  v.  Polk  County,  41  Iowa  554  (hold- 
ing that  where,  under  the  same  order  of 
court,  a  sheriff  produces  several  prisoners  as 
witnesses  he  is  entitled  to  but  a  single  allow- 
ance of  mileage  and  not  to  full  mileage  for 
each  prisoner). 

Minnesota. —  Grundy  sen  v.  Polk  County,  57 
Minn.  212,  215,  58  N.  W.  864,  where  it  is 
said :  "  However  it  may  be  when  a  sheriff 
or  constable  has  different  writs,  for  different 
persons,  in  independent  proceedings,  and 
serves  all  of  them  at  the  same  place,  in  re- 
spect to  his  right  to  charge  upon  each  for 
mileage  to  and  from  that  place,  though  he 
makes  but  one  trip  for  all,  we  think  the 
sheriff  who  receives  the  tax  warrants  at  the 
same  time  (as  all  ought  to  be  issued  at  the 
same  time)  on  behalf  of  the  same  person,  to 
wit,  the  county,  in  the  same  general  proceed- 
ing, to  wit,  the  enforcement  of  personal  taxes, 
can  charge  the  county  mileage  only  for  the 
distance  actually  and  necessarily  traveled  by 
him  upon  all  of  those  uncollected,  for  which 
travel  he  has  not  received  pay  on  those  col- 
lected." 

Montana. —  Scharrenbroich  v.  Lewis,  etc.. 
County,  32  Mont.  250,  83  Pac.  482,  holding 
that  a  sheriff  transporting  persons  to  an  in- 
sane asylum  or  reform  school  under  order  of 
court,  subsequent  to  the  passage  of  the  act 
of  March  3,  1905,  is  not  entitled  to  ten  cents 
per  mile  traveled  and  ten  cents  per  mile  ad- 
ditional for  each  person  transported,  accord- 
ing to  the  law  in  force  at  the  time  of  his 
election,  but  is  entitled  only  to  the  expenses 
incurred  in  the  transportation  of  such  per- 
sons. 

Nehraska. —  Logan  County  v.  Doan,  34 
Nebr.  104,  51  N.  W.  598,  holding  that  where 
the  sheriff,  at  the  same  time  and  places,  posts 
notices  of  two  elections,  he  is  only  entitled 
to  mileage  for  one  trip. 

[IV.  C,  2,  d] 


Neio  York. —  Matter  of  Hempstead,  36 
N.  Y.  App.  Div.  321,  55  N.  Y.  Suppl.  345 
[affirmed  in  160  N.  Y.  685,  55  N.  E.  1101], 
holding  that  an  officer  traveling  with  pris- 
oners in  his  custody  is  entitled  to  but  one 
allowance  of  mileage  and  not  to  full  mileage 
for  each  prisoner. 

Oregon. —  Howe  v.  Douglas  County,  3  Oreg. 
488. 

Pennsylvania. —  English  v.  Tioga  County, 
20  I'a.  Co.  Ct.  303;  Cresson,  etc.,  R.  Co.  v. 
Bell's  Gap  R.  Co.,  3  Pa.  Co.  Ct.  545;  Wood- 
burn  V.  Rickards,  3  Pa.  Co.  Ct.  433,  holding 
that  where  an  execution  attachment  and  in^ 
terrogatories  are  served  by  the  sheriff  at  the 
same  time  on  the  same  person  and  in  the 
same  case,  mileage  can  be  alloAved  him  only 
on  the  execution  attachment  and  not  on  the 
interrogatories. 

Canada. —  Jordan  v.  Coates,  7  N.  Brunsw. 
107  (holding  that  a  constable  serving  sum- 
mons under  the  Justices  Act  (4  Wm.  IV, 
c.  45 )  is  not  entitled  to  mileage  for  each  of 
two  defendants  unless  he  actually  and  neces- 
sarily travels  twice  to  effect  the  service)  ; 
In  re  Davidson,  24  U.  C.  Q.  B.  66  [approving 
Haldemand  v.  Martin,  19  U.  C.  Q.  B.  178] 
(holding  that  where  the  sheriff  travels  to 
summon  grand  and  petit  jurors  at  the  same 
time,  he  is  entitled  to  charge  only  for  the 
number  of  miles  actually  traveled  in  order 
to  serve  all  the  jurors). 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables." §  87. 

"Where  a  sheriff  arrests  a  defendant  against 
v/hom  he  has  several  warrants,  he  is  entitled 
to  mileage  as  for  one  arrest  only.  McHenry 
V.  Hot  Springs  County,  57  Ark.  565,  22  S.  W. 
175. 

16.  See  Costs,  11  Cyc.  90  note  32. 

17.  Louisiana. — Houssiere-Latreille  Oil  Co. 
r.  Jennings-Heywood  Oil  Syndicate,  116  La. 
347,  40  So.  727. 

Moiwe.— Thompson  v.  Wiley,  20  Me.  479. 

Massachusetts. —  Boswell  v.  Dingley,  4 
Mass.  411,  holding  that  where  a  sheriff  com- 
mits a  debtor,  who  takes  the  benefit  of  the 
Poor  Prisoners  Act,  the  sheriff  is  entitled  to 
his  fees  of  poundage  and  travel  from  the 
judgment  creditor. 

MicTiigan. — See  Citizens'  Sav.  Bank  v. 
Kock,  116  Mich.  118,  75  N.  W.  444. 

'New  Hampshire. —  Joyce  v.  Morgan,  66 
N.  H.  487,  23  Atl.  78 ;  Eastman  v.  Coos  Bank, 
1  N.  H.  23. 

'New  Jersey. —  Curtis  v.  Hulsizer,  5  N.  J.  L. 
496. 

New  York. —  Ousterhout  D.  Day,  9  Johns. 
114. 

Pennsylvania. —  Lvon  v.  McManus,  4  Binn. 
167. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
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judgment  has  been  rendered  in  his  favor  and  the  ultimate  HabiHty  for  the  costs, 
as  between  the  parties,  cast  upon  the  adverse  party. A  statute  providing  that 
the  sheriff's  fees  and  expenses  in  executing  a  warrant  of  attachment  are  to  be 
adjusted  by  the  judge  issuing  the  warrant  gives  such  judge  no  power  to  order 
who  shall  pay  such  fees  and  expenses/^ 

2.  Liability  of  Plaintiff  —  a.  In  General.  A  plaintiff  in  attachment  is  Hable 
to  the  sheriff  for  his  fees  and  expenses  in  connection  with  the  seizure  and  deten- 
tion of  the  property  where  the  attachment  is  dissolved,^^  or  released  by  plaintiff 
before  the  termination  of  the  suit,^^  or  the  judgment  in  the  action  is  in  favor  of 
defendant. The  attachment  plaintiff  is  also  responsible  for  the  legal  costs  of 
the  sheriff  or  constable  in  executing  the  writ,  where  defendant  has  no  property.^* 
Plaintiff  in  execution  is  liable  for  the  sheriff's  compensation  where  the  sheriff 
has  made  a  levy  under  an  execution  which  is  regular  and  valid  on  its  face,  but 
has  been  subsequently  vacated,"^  or  where  plaintiff  accepts  a  composition  after 
the  execution  has  been  levied.^® 

b.  Excess  of  Authority  by  Sheriff.  Where  the  sheriff  had,  under  the  statute, 
no  authority  to  retain  possession  of  property  seized  by  him  under  an  order  in  a 
detinue  suit,  for  a  longer  term  than  ten  days,  plaintiff  did  not  make  himself  liable 
to  the  sheriff  for  expense  incurred  in  keeping  the  property  for  a  longer  time,  by 
insisting  through  his  attorney  on  such  further  detention  by  the  officer,  on  the 
ground  of  its  being  his  legal  duty  to  retain  the  property,  where  he  carefully 
abstained  from  making  any  personal  request. 

3.  Liability  of  Plaintiff's  Attorney.  In  the  absence  of  notice  to  the  contrary 
an  attorney  is  personally  liable  to  a  sheriff  or  constable  for  his  fees  on  process  or 
writs  which  he  commits  to  the  officer  for  service  or  execution;     but  the  officer 


stables,"  §  88.  And  see  also  Costs,  11  Cyc. 
90  note  31. 

An  agreement  between  attorney  and  client, 

unknown  to  the  sheriff,  that  the  client  should 
be  subjected  to  no  costs  on  account  of  any 
claim  sued,  unless  collected,  does  not  affect 
the  client's  liability  to  the  officer  for  fees. 
Joyce  V.  Morgan,  66  N.  H.  487,  23  Atl.  78. 

18.  Houssiere-Latreille  Oil  Co.  v.  Jennings- 
Hevwood  Oil  Syndicate,  116  La.  347,  40  So. 
727.    See  also  Costs,  11  Cyc.  90  note  33. 

19.  Hall  V.  U.  S.  Reflector  Co.,  31  Hun 
(N.  Y.)  609  [affirmed  in  96  N.  Y.  629]. 

20.  Southwestern  Commercial  Co.  v.  Owes- 
ney,  10  Ariz.  49,  85  Pac.  724,  holding  that 
where  the  statute  makes  no  provision  as  to 
keeping  attached  property,  except  that  a  sale 
thereof  may  be  ordered  when  it  appears  that 
the  keeping  of  it  till  the  trial  will  necessarily 
be  attended  with  such  expense  as  greatly  to 
lessen  the  amount  likely  to  be  realized,  and 
that  if  it  be  not  replevied,  claimed,  or  sold, 
the  judge  may  make  an  order  for  its  preser- 
vation, a  sheriff  who,  at  the  request  of  plain- 
tiff in  attachment,  without  order  of  court, 
places  a  person  in  charge  of  the  property, 
may  recover  the  expense  of  such  plaintiff 
without  regard  to  the  result  of  the  attach- 
ment proceedings. 

21.  Green  v.  Garcia,  3  La.  Ann.  702 ;  Upton 
V.  Electric  Constr.,  etc.,  Co.,  89  Uuii  (N.  Y.) 
502,  35  N.  Y.  Suppl.  426. 

22.  Duffy  V.  Burton,  20  N.  Y.  App.  Div. 
51,  46  N.  Y.  Suppl.  642  laffirmed  in  164 
N.  Y.  608,  58  N.  E.  1087]  ;  Templeton  r. 
Capital  Sav.  Bank,  etc.,  Co.,  76  Vt.  345.  57 
Atl.  818. 

23.  Leadville  City  Bank  r.  Tucker,  7  Colo. 


220,  3  Pac.  317;  Phelps  v.  Campbell,  1  Pick. 
(Mass.)  59. 

No  express  promise  is  necessary  to  render 
plaintiff  liable  to  the  sheriff  for  the  ex- 
pense of  maintaining  animals  attached. 
Phelps  V.  Campbell,  1  Pick.  (Mass.)  59. 

24.  Curtis  v.  Hulsizer,  5  N.  J.  L.  496. 

25.  Gurley  v.  Lee,  11  Gill  &  J.  (Md.) 
395;  Bradley  v.  Blue  Ridge  Hosierv  Mill,  56 
Misc.  (N.  Y.)  125,  106  N.  Y.  Suppl.  1107. 

26.  Sneary  r.  Abdy,  1  Exch.  Div.  299,  45 
L.  J.  Exch.  803,  34  L.  T.  Rep.  X.  S.  801. 

27.  Hall  r.  Perryman,  42  Ala.  122. 

28.  Connecticut. —  Heath  v.  Bates,  49  Conn. 
342,  44  Am.  Rep.  234. 

y¥atne.— Tilton  v.  Wright,  74  Me.  214,  43 
Am.  Rep.  578. 

Nehraska.~\No\ie  v.  Kyd,  46  Nebr.  292,  64 
N.  W.  968. 

Isew  nampshire. —  Jovce  v.  Morgan,  66 
N.  H.  487,  23  Atl.  78 : '  Towle  r.  Hatch.  43 
N.  H.  270. 

New  Yorfc.— Duffv  v.  Burton,  20  N.  Y. 
App.  Div.  51,  46  N.'Y.  Suppl.  642  [affirwni 
in  164  N.  Y.  608.  58  N.  E.  1087]  ;  Adams  r. 
Hopkins,  5  Johns.  252  [folloired  in  Camp- 
bell V.  Cothran,  56  N.  Y.  279  {affirming  1 
Thomps.  &  C.  70,  65  Barb.  534)  :  Camp  r. 
Garr,  6  Wend.  535;  Ousterhout  Day,  9 
Johns.  114;  Watertown  v..  Cowen,  5  Paige 
510];  Jackson  r.  Anderson,  4  Wend.  474 
[affirmed  in  Craft  r.  Merrill,  14  N.  Y.  456]. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con 
stables,"  §  88. 

When  attorney  liable. —  A  sheriff  may  look 
to  plaintiff's  attorney  for  his  compensation 
on  execution  only  when  the  judgment  itself 
is  satisfied  or  discharged,  or  the  attorney 
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may,  if, he  elects  to  do  so,  waive  his  right  against  the  attorney  and  look  to  the 
client  for  his  fees.^^  When,  however,  the  officer  has  made  his  election  to  look 
to  either  the  attorney  or  the  client  for  payment,  he  must  abide  by  it,  and 
cannot  afterward  resort  to  the  other.  No  action  lies  by  the  sheriff  against  a  plain- 
tiff's attorney  to  recover  poundage  upon  an  execution  which  the  attorney  has 
placed  in  his  hands  to  be  executed ;  nor  does  the  delivery  of  an  execution  with 
a  requisition  to  the  sheriff  to  charge  and  levy  upon  lands  apparently  belonging 
to  the  execution  debtor  give  rise  to  any  implied  or  express  obligation  on  the  part 
of  a  solicitor  of  record  to  indemnify  the  sheriff  against  loss  or  damage  in  conse- 
quence of  irregular  levy  under  the  execution.^^ 

4.  Liability  of  Defendant.  Defendant  is  as  a  general  rule  liable  for  fees  and 
commissions  or  poundage  where  money  is  collected  on  execution,^*  and  the  burden 
of  paying  a  sheriff's  charges  for  the  expense  of  keeping  and  selling  property  attached 
rests  upon  the  debtor  rather  than  the  creditor.^^  But  a  sheriff  cannot  execute 
against  defendant  for  his  poundage  fees  when  the  writ  of  venditioni  exponas  is 
countermanded  before  execution;  and  it  has  been  held  that  where  the  execution 
creditor  accepts  a  composition  after  levy  of  the  execution,  the  execution  debtor 
is  not  liable  for  the  sheriff's  fees  and  expenses. A  statute  imposing  a  penalty 
on  "any  officer  or  other  person  refusing  to  deliver  a  copy  of  any  order,  warrant, 
process,  or  other  authority,  by  which  he  detains  any  person,  to  any  one  who 
demands  such  copy,  and  tenders  the  fees  thereof,"  does  not  authorize  a  sheriff  to 
deliver  copies  of  bench  warrants  to  the  parties  named  therein,  and  charge  the 
county  therefor,  but  if  such  copies  be  demanded,  the  sheriff  must  collect  from 
defendant  his  fees  for  delivering  the  same.^^ 

5.  Charging  Expenses  Upon  Assets.  It  has  been  asserted  that  the  expenses 
of  taking  care  of  and  preserving  attached  property  do  not  abide  the  result  of  the 
suit  but  are  a  charge  upon  the  assets ;    but  other  cases  hold  that  where  a  sheriff 


has  countermanded  the  execution.  Van  Kirk 
V.  Sedg^vick,  87  N.  Y,  265  [reversing  23 
Hun  37,  and  followed  in  O'Brien  r.  Allen, 
40  Misc.  (N.  Y.)  693,  83  N.  Y.  Suppl.  251]. 
And  hence  where,  after  a  levy  was  made  by 
a  sheriff,  the  execution  defendant  exhibited 
to  him  an  instrument  purporting  to  be  a 
release  of  the  judgment  and  the  sheriff  re- 
leased the  levy,  he  was  not  entitled  to  re- 
cover commissions  from  plaintiff's  attorney. 
O'Brien  r.  Allen,  supra. 

Where  a  plaintiff's  attorney  employs  a 
special  bailiff  of  his  own  to  execute  any 
process  he  is  personally  liable  to  such  bailiff 
for  his  compensation,  as  he  makes  such 
bailiff  his  servant  upon  the  occasion.  Corbet 
V.  McKenzie,  6  U.  C.  Q.  B.  605. 

29.  Joyce  v.  Morgan,  66  N.  H.  487,  23  Atl. 
78;  Eastman  i\  Coos  Bank,  1  N.  H.  23.  See 
also  Ousterhout  V.  Day,  9  Johns.  (N.  Y.) 
114. 

Liability  of  party  at  whose  instance  service 
rendered  see  supra,  IV,  D,  1. 

30.  Ousterhout  v.  Day,  9  Johns.  (N.  Y.) 
114. 

31.  Joyce  v.  Morgan,  66  N.  H.  487,  23  Atl. 
78;  Eastman  v.  Coos  Bank^  1  N.  H.  23. 

32.  Corbet  v.  McKenzie,  6  U.  C.  Q.  B.  605. 

33.  Taylor  v.  Robertson,  31  Can.  Sup.  Ct. 
615. 

34.  Gurley  v.  Lee,  11  Gill  &  J.  (Md.  )  395; 
Howard  v.  Levy  Ct.,  1  Harr.  &  J.  (Md.)  558; 
Gilmor  v.  Brien,  1  Md.  Ch.  40;  Rieck  v. 
Steelman,  66  K  J.  L.  515,  49  Atl.  1083; 
Oliver  v.  Sale,  19  S.  C.  17;  Reg.  v.  Patton, 
9  U.  C.  Q.  B.  307,  writ  of  extent.    But  com- 
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pare  Fisher  v.  Beatty,  3  Harr.  &  M.  (Md.) 
148. 

Rule  applicable,  although  execution  stayed 
by  injunction. —  Gurley  v.  Lee,  11  Gill  &  J. 
(Md.)  395. 

Fees  incurred  after  satisfaction. —  Fees  in- 
curred by  a  sheriff  on  an  alias  writ  of  fieri 
facias  de  bonis  et  terris,  after  satisfaction 
of  the  judgment  debt  by  payment  to  another 
officer  holding  the  original  execution  are  pay- 
able by  defendant  in  execution,  unless 
they  are  incurred  after  notice  of  the  satis- 
faction has  been  given  to  the  sheriff,  or  to 
plaintiff  in  execution.  Rieck  v.  Steelman,  66 
N.  J.  L.  515,  49  Atl.  1083. 

35.  Baldwin  v.  Match,  54  Me.  167  [follow- 
ing Twombly  v.  Hunewell,  2  Me.  221;  Tyler 
r.  Ulmer,  12  Mass.  163;  Sewall  v.  Mattoon, 
9  Mass.  535]. 

Quashal  of  execution. —  Where  the  levy  of 
an  execution  under  a  judgment  foreclosing 
a  chattel  mortgage  was  dismissed  and  the 
execution  quashed  for  invalidity  of  the  judg- 
ment, the  sheriff  could  not  recover,  as 
against  defendant,  the  necessary  expense  of 
keeping  the  goods  levied  on  pending  the  pro- 
ceedings. Ward  V.  Barnes,  95  Ga.  103,  22 
S.  E.  133. 

36.  Fisher  v.  Beatty,  3  Harr.  &  M.  (Md.) 
148. 

37.  Sneary  r.  Abdy,  1  Ex.  D.  299,  45  L.  J. 
Exeh.  803,  34  L.  T.  Rep.  N.  S.  801. 

38.  Steenerson  v.  Polk  County,  68  Minn. 
509,  71  N.  W.  687. 

39.  Schneider  v.  Sears,  13  Oreg.  69,  8  Pac. 
841. 
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has  levied  upon  or  seized  property  under  a  process  or  writ  which  is  afterward 
quashed  or  set  aside,  he  has  no  hen  on  the  property  for  the  necessary  expense 
of  keeping  the  same  while  the  proceedings  were  pending.^^ 

6.  Liability  of  County  or  State  —  a.  In  General.  A  county  cannot  be  held 
hable  for  sheriff's  fees  in  a  criminal  cause  in  the  absence  of  a  statute  imposing 
such  liability  upon  it.^^  In  a  number  of  states,  however,  the  fees  and  expenses 
allowed  a  sheriff  for  his  services  in  connection  with  the  enforcement  and  execution 
of  the  criminal  or  penal  laws  of  the  state  are  payable  by  the  county,^^  or  by  the 


Charging  assignee. —  Where  a  debtor  was 
adjudged  a  bankrupt  on  his  own  petition,  but 
prior  to  the  filing  thereof  a  ilock  of  sheep 
belonging  to  him  had  been  taken  on  an  at- 
tachment, and  such  sheep  were  kept  by  the 
sheriff  until  delivered  to  the  assignee,  the 
sheriff  was  entitled  to  recover  compensation 
from  the  assignee  for  keeping  the  sheep  un- 
til claimed  and  received  by  the  assignee. 
Zeiber  v.  Hill,  30  Fed.  Cas.  No.  18,206,  1 
Sawy.  268,  8  Nat.  Bankr.  Reg.  239  [folloicing 
In  re  Housberger,  11  Fed.  Cas.  No.  6,374,  2 
Ben.  504,  2  Nat.  Bankr.  Reg.  92;  In  re  Wil- 
liams, 29  Fed.  Cas.  No.  17,705,  3  Nat.  Bankr. 
Reg.  229]. 

40.  Ward  v.  Barnes,  95  Ga.  103,  22  S.  E. 
133  (so  holding  in  a  case  where  the  levy  of 
an  execution  under  a  judgment  foreclosing 
a  chattel  mortgage  was  dismissed  and  the 
execution  quashed  because  of  invalidity  of 
the  judgment)  ;  Green  v.  Garcia,  3  La.  Ann. 
702  (holding  that  a  sheriff  who  has  taken 
property  under  an  attachment  which  has 
been  dissolved  cannot  detain  it  until  paid  his 
costs). 

41.  County  not  liable  for  compensation  of 
deputies  see  infi^a,  IV,  D,  8. 

42.  Alexander  County  v.  Myers,  64  111.  37 ; 
Hinkel  v.  Cumberland  County,  9  Pa.  Dist. 
550,  holding  that  where  the  statute  provides 
no  compensation  for  the  high  constable  other 
than  that  allowed  by  the  borough  author- 
ities, the  county  cannot  be  held  liable  to 
him  for  his  services. 

Under  111.  Rev.  St.  c.  53,  §  14,  it  is  only 
when  the  whole  amount  of  the  fees  collected 
by  the  sheriff  is  less  than  his  salary  that 
the  county  is  obliged  to  pay  him  the  fees  in 
criminal  cases  where  no  conviction  is  had. 
Crawford  County  v.  Lindsay,  11  111.  App. 
261,  See  also  Marion  County  v.  Lear,  108 
Til.  343. 

The  county  is  not  liable  for  the  sheriff's 
expenses  attending  the  execution  of  criminal 
process.  Crawford  County  v.  Spenney,  21 
111.  288. 

Transportation  of  prisoners. —  Where  the 
sheriff  of  a  county  in  which  there  was  no 
jail  took  prisoners  convicted  of  misdemeanors 
under  a  warrant  of  commitment  to  a  jail  in 
another  county,  he  could  not  recover  against 
his  county  for  mileage  and  railroad  and 
stage  fare.  Osborne  County  v.  Honn,  23  Kan, 
256. 

43.  Indiana. —  Hawthorn  v.  Randolph 
County,  5  Ind.  App.  280,  30  N.  E.  16,  31 
M.  E.'ll24. 

Konsoft. —  Gleason  r.  McPherson  County, 
30  Kan.  492,  2  Pac.  644. 


Minnesota. —  Dean  v.  Renville  County,  50 
Minn.  232,  52  N.  W.  650. 

New  York. —  People  v.  Columbia  County, 
67  N.  Y,  330  [reversing  8  Hun  275]. 

OMo.— State  V.  Bauder,  34  Ohio  St.  210, 
fees  for  serving  subpoenas  for  witnesses  be- 
fore grand  jury. 

Wisconsin. — Northern  Trust  Co.  v.  Snvder, 
113  Wis.  516,  89  N.  W.  460,  90  Am.  St.  Rep. 
867 ;  Fernekes  v.  Milwaukee  County  Sup'rs, 
43  Wis.  308. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  88. 

But  compare  Irwin  v.  Northumberland 
County,  1  Serg.  &  R.  (Pa.)  505. 

A  habeas  corpus  proceeding  brought  by 
one  committed  by  a  magistrate  on  examina- 
tion on  a  criminal  charge  is  a  criminal  case, 
not  a  civil  one,  being  in  effect  an  appeal 
from  the  decision  of  the  magistrate,  and  the 
county  is  therefore  liable  for  the  sheriff's 
fees.  Gleason  v.  McPherson  County,  30 
Kan.  53,  1  Pac.  384.  But  compare  Geissinger 
V.  Huntingdon  County,  3  Pa.  Co.  Ct.  106; 
Taggart  v.  Hutson,  Rice  (S.  C.)  300. 

A  bastardy  proceeding  is  not  a  criminal 
case  and  the  county  is  not  liable  for  the 
sheriff's  fees  therein.  Gleason  v.  McPherson 
County,  30  Kan.  492,  2  Pac.  644. 

Arresting  person  out  on  bail  at  instance 
of  surety. — ^A  county  is  not  liable  for  ex- 
penses incurred  by  a  sheriff  in  arresting  a 
person  out  on  bail,  at  the  instance  of  his 
surety,  as  the  mittimus  issued  under  Mich. 
Comp.  LaAvs,  §  7877,  is  to  subserve  private 
purposes  and  protect  sureties,  and  does  not 
profess  to  be  exerted  at  the  instance  of  the 
people,  and  need  not  be  executed  by  the  sher- 
iff. Kinney  v.  Kent  Sup'rs,  51  Mich.  620.  17 
N.  W.  207. 

Liability  of  county  for  costs  in  criminal 
cases  generally  see  Costs,  11  Cyc.  273. 

Where  the  venue  is  changed  the  county  in 
which  the  indictment  was  found  is  not  liable 
for  the  fees  of  the  sheriff  of  the  county  in 
which  the  trial  was  had.  Ross  Countv  r. 
State,  49  Ohio  St.  373,  34  N.  E.  735.  'But 
see  Costs,  11  Cyc.  276  note  98. 

Effect  of  judgment  against  complainant. — 
Where  criminal  process  is  regular  and  valid 
on  its  face,  the  right  of  the  sheriff  being  to 
collect  his  fees  for  serving  it  from  the 
county  is  not  affected  by  the  fact  that  a  jus- 
tice of  the  peace,  pursuant  to  statufe.  has 
entered  judgment  for  the  costs  against  the 
complainant.  Dean  r.  Renville  Countv,  50 
Minn.  232,  52  N.  W.  650. 

The  liability  of  the  county  extends  to 
quasi-criminal  offenses,  such  as  violations  of 
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state/^- although  as  a  rule  the  statutes  limit  the  liability  for  fees  in  connection 
with  criminal  prosecutions  to  cases  where  the  prosecution  fails  to  secure  a  con- 
viction or  the  fees  cannot  be  made  from  defendant/^  and  the  county's  liability 
extends  only  to  fees  incurred  by  the  prosecution  and  not  to  those  claimed  for 
services  on  behalf  of  defendant.*^  The  county  is  generally  made  liable  to  the 
sheriff  for  his  compensation  for  attending  and  preserving  order  in  the  courts.''^ 
Where  the  statute  charges  the  county  with  the  duty  of  providing  and  paying 
grand  and  petit  jurors  the  sheriff's  fees  for  summoning  such  jurors  are  payable 
by  the  count}^^^  The  county  is  not  liable  for  sheriff's  fees  in  a  civil  action/^  and 
cannot  be  made  liable  merely  because  he  is  unable  to  collect  the  same  from  any 
other  source.^*^  A  county  is  not  liable  for  expenses  incurred  by  the  sheriff  without 
authority  of  law,  although  in  connection  with  the  performance  of  his  duties ; 
and  where  the  fees  and  mileage  allowed  by  law  for  conveying  insane  persons  to 
the  insane  hospitals  do  not  belong  to  the  sheriff,  but  must  be  accounted  for  by 
him  to  the  county,  the  collection  of  such  fees  and  mileage  does  not  render  invalid 
his  claim  against  the  county  for  expenses  incurred  by  him  in  conveying  such 
persons. 

b.  Where  Fees  Do  Not  Amount  to  Fixed  Compensation.  In  some  states 
where  the  fees  and  commissions  received  by  a  sheriff  in  a  year  do  not  reach  a  speci- 
fied amount  fixed  as  the  compensation  to  which  he  is  entitled,  the  county  is 
required  to  make  up  the  deficit ;  but  in  other  states  the  sheriff  must  look  alone 
to  the  fees  of  his  office  for  his  salary  and  those  of  his  deputies,  and  the  expenses 
of  the  office,  and  if  such  fees  are  insufficient  to  pay  them  in  full  he  cannot  recover 
the  deficit  from  the  county.^* 


citv  ordinances.  People  v.  Columbia  County, 
67 'N,  Y.  330  {reversing  8  Hun  275]. 

A  policeman  commissioned  by  the  governor 
on  the  application  of  a  railroad  corporation 
13  a  private  officer,  and  is  not  entitled  to  the 
costs  in  a  criminal  prosecution  from  the 
county  as  if  he  were  a  legally  elected  con- 
stable, as  his  compensation  must  be  paid  by 
the  company  for  which  he  was  appointed. 
Hamlin  f.  Berks  County,  8  Pa.  Co.  Ct. 
462. 

44.  Hursley  i*.  Stone,  90  Mich.  439,  51 
N.  W.  530,  holding  that  the  sheriff's  compen- 
sation for  conveying  a  person  convicted  of 
crime  to  the  place  of  confinement  is  a  state 
charge. 

Liability  of  state  for  costs  in  criminal 
cases  generally  see  Costs,  11  Cyc.  277. 

45.  Hendershott  r.  Fillmore  County,  45 
Minn.  281,  47  N.  W.  810;  Taggart  r.  Hutson, 
Rice  (S.  C.)  300. 

46.  Hendershott   r.   Fillmore    County,  45 
Minn.  281,  47  N.  W.  810  {approving  Hutt 
Winnebago  County,  19  Wis.  116]. 

47.  Miller  r.  Boone  County,  5  Ind.  App. 
225,  31  N.  E.  1123. 

The  services  of  a  bailiff  being  necessary 
for  the  orderly  and  proper  conduct  of  the 
business  of  a  court  of  record,  the  expense 
thereby  incurred  should  be  paid  by  the 
county  as  part  of  the  expenses  of  the  court. 
Sargeant  v.  La  Plata  County  Com'rs,  21 
Colo.  158,  40  Pac.  366,  holding  that  such 
expense  is  not  to  be  deducted  from  the 
amount  to  be  paid  to  a  sheriff  for  his 
deputy's  salary, 

48.  La  Salle  County  Milligan,  143  111. 
321,  32  N.  E.  196. 

49.  Irwin   r.  Northumberland   County,  1 
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Serg.  &  R.  (Pa.)  505;  Com.  ^.  Truxtun,  1 
Ashm.   (Pa.)  34. 

In  New  York  a  county  is  liable  for  the 
fees  of  a  sheriff  for  services  in  actions 
which  are  brought  for  the  commissioners  of 
excise  in  his  county,  but  a  sheriff's  fees  for 
services  in  actions  which  are  brought  for  the 
benefit  of  the  metropolitan  police  fund  or 
the  state  treasurv  are  not  county  charges. 
People  t\  Haws,  12  Abb.  Pr.  192,  21  How. 
Pr.  117. 

50.  Gleason  z.  McPherson  County,  30  Kan. 
492,  2  Pac.  644. 

51.  Hutcherson  v.  Robinson,  82  Ga.  783,  9 
S.  E,  722,  holding  that  under  Code,  §§  1864, 
1864a,  declaring  that  the  expense  of  con- 
fining a  lunatic  shall  be  paid  out  of  the 
county  funds,  if  the  estate  of  the  lunatic  is 
insufficient  for  the  purpose,  and  in  such  event 
the  ordinary  shall  draw  his  warrant  on  the 
treasurer  of  the  county  for  such  sum  as 
shall  be  necessary  to  defray  the  expenses  of 
executing  a  commission  of  lunacy  and  of  con- 
veying the  insane  person  to  the  asylum,  the 
county  is  not  liable  for  the  expense  of  a 
hack  engaged  by  the  sheriff  for  the  convey- 
ance of  a  lunatic  without  authority  from  the 
ordinary. 

52.  La  Salle  County  v.  Milligan,  143  111. 
321,  32  N.  E.  196. 

53.  Campbell  x;.  Logan  County,  4  Ida.  181, 
37  Pac.  329,  holding  that  it  is  the  duty  of 
the  board  of  commissioners  to  order  a  war- 
rant drawn  for  such  amount. 

54.  Coles  County  x,.  Messer,  195  111.  540, 
63  N".  E.  391  {reversing  92  111,  App.  432]; 
Jennings  v.  Fayette  County,  97  111.  419  [af- 
firming  5  111.  App.  614] ;  Power  v.  Douglas 
County,  75  Nebr.  734,  106  N.  W.  782. 
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7.  Liability  of  Prisoner  Brought  Up  on  Habeas  Corpus.^-'  It  has  been  held 
that  as  the  conveying  of  a  prisoner  under  habeas  corpus  from  one  district  to 
another  is  not  in  the  usual  administration  of  justice,  but  is  done  at  his  instance 
and  for  his  benefit  alone,  he  must  pay  all  legal  and  proper  charges  of  the  sheriff 
for  such  conveyance,  whether  acquitted  or  convicted. 

8.  Liability  of  Sheriff  For  Services  of  Deputies  and  Other  Subordinates. 
Under  some  statutes  the  sheriff  must  compensate  his  deputies  out  of  the  fees  and 
emoluments  of  his  office  and  the  county  is  not  liable  for  their  compensation; 
and  a  sheriff  who  employs  a  person  as  keeper  or  guard  of  property  in  his  custody 
is  directly  liable  to  such  person  for  his  services. But  a  sheriff  is  not  liable  for 
the  services  of  a  keeper  or  watchman  employed  by  a  deputy,""^^  unless  the  deputy 
had  special  authority  to  bind  his  principal  by  such  a  contract  of  employment, 
or  the  employment  has  been  ratified  by  the  sheriff. 

E.  Taxation,  Payment,  and  Collection  —  l.  Right  to  Prepayment.  The 
statutes  sometimes  authorize  a  sheriff  to  demand  that  his  fees  be  paid  or  secured 
before  he  performs  the  duties  for  which  such  fees  are  payable;  but  in  the  absence 
of  statute  the  better  opinion  appears  to  be  that  the  sheriff  has  no  such  right, 


55.  Habeas  corpus  generally  see  Habeas 
Corpus,  21  Cyc.  279. 

56.  Taggart  v.  Hutson,  Rice  (S.  C.)  300. 

57.  Jefferson  County  v.  Hudson,  22  Ark. 
595  {followed  in  Logan  County  v.  Roady,  56 
Ark.  581,  20  S.  W.  519  {folloioed  in  Logan 
County  V.  Trimm,  57  Ark.  487,  22  S.  W. 
164)];  Gage  County  v.  Wilson,  38  Nebr.  168, 
56  N.  W.  880. 

The  salary  of  a  deputy  sheriff  is  not  an  ab- 
solute personal  charge  against  the  sheriff, 
under  the  statute,  but  is  to  be  paid  only  out 
of  fees  earned  and  collected.  Wolfe  v.  Kyd, 
46  Nebr.  292,  64  N.  W.  968. 

58.  Rowley  i\  Painter,  69  Iowa  432,  29 
N,  W.  401.  But  compare  Hawley  v.  Dawson, 
16  Oreg.  344,  18  Pac.  592,  holding  that  by 
the  employment  of  a  keeper  in  attachment, 
a  sheriff  does  not  make  himself  personally 
responsible  for  his  wages,  unless  he  expressly 
agrees  to  pay  them,  but  acts  for  the  benefit 
of  plaintiff,  who  may  be  called  on  to  advance 
the  wages. 

59.  California. —  Krum  v.  King,  12  Cal. 
412. 

Maine. —  Kendrick  v.  Smith,  31  Me.  162. 

Massachusetts. —  Dooley  v.  Root,  13  Gray 
303  [distinguishing  Baker  v.  Fuller,  21  Pick. 
318]. 

New  Hampshire. —  Lucier  v.  Pierce,  60 
N.  H.  13 ;  Dow  V.  Rowe,  58  N.  H.  125. 

Pennsylvania. —  Morris  v.  Oliver,  24  Pa. 
Super.  Ct.  64. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  88. 

Contra. —  Ramsey  v.  Strobach,  52  Ala.  513; 
Rice  V.  Pcnfiekl,  49  Hun  (N.  Y.)  368,  2  N.  Y. 
Suppl.  641,  15  N.  Y.  Civ.  Proc.  268;  Foster 
V.  Rhinehart,  11  N.  Y.  Suppl.  629.  And  see 
Chenowith  v.  Cameron^  4  Ida.  515,  516,  42 
Pac.  503,  where  it  is  said :  "  '  Qui  facit  per 
alium  facit  per  se '  is  a  maxim  peculiarly 
applicable  to  cases  of  this  kind." 

60.  Krum  v.  King,  12  Cal.  412. 

61.  See  Chenowith  v.  Cameron,  4  Ida.  515, 
42  Pac.  503,  holding  that  a  sheriff  wlio  ac- 
quiesced for  fourteen  months  in  the  employ- 
ment of  plaintiff  as  keeper  of  attached  prop- 
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erty  by  a  deputy  sheriff  could  not  avoid 
liability  for  plaintiff's  wages. 

The  deputy's  employment  of  a  watchman 
will  not  be  deemed  to  have  been  ratified  by 

the  sheriff  where  it  appears  that  the  sheriff 
was  not  informed  of  the  nature  of  the  con- 
tract of  employment,  the  rate  of  compensa- 
tion of  the  watchman,  or  how  long  he  had 
been  at  work.  Munis  v.  Oliver,  24  Pa.  Super. 
Ct.  64. 

62.  Georgia. —  Cooper  v.  Stonecypher,  111 
Ga.  818,  35  S.  E.  675. 

Idaho. —  Naylor  v.  Vermont  Loan,  etc., 
Co.,  6  Ida.  251,  55  Pac.  297. 

Indian  Territory. —  Cutler  v.  Tully,  5  In- 
dian Terr.  180,  82  S.  W.  714. 

Louisiana. —  Martel  v.  Jennings-Heywood 
Oil  Syndicate,  115  La.  615,  39  So.  705. 

NeiD  Jersey. — ■  Brockhurst  v.  Kaiser,  75 
N.  J.  L.  162,  67  Atl.  75. 

New  York. —  Wait  v.  Schoonmaker,  15 
How.  Pr.  460. 

North  Carolina. —  Vannoy  V.  Haymore,  71 
N.  C.  128;  Jones  V.  Gupton,  65  N.  C.  48; 
Lute  V.  Reilly,  65  N.  C.  20  [approved  in 
Taylor  v.  Rhyne,  65  N.  C.  530]. 

Washington. —  Haas  v.  Gaddis,  1  Wash.  89, 
23  Pac.  1010. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  91. 

N.  J.  Act,  Feb.  21,  1905,  respecting 
sheriffs,  in  counties  of  the  first  class 
(Pamphl.  Laws  (1905),  p.  19,  §  3),  au- 
thorizes the  sheriff  to  exact  ])aymoiit  in  ad- 
vance only  for  services  required  to  be  per- 
formed by  him,  and  so  mucli  of  the  section 
as  authorizes  slieriffs  to  receive  deposits  in 
advance  in  excess  of  the  fees  actually  de- 
mandable  is  intended  merely  for  the  con- 
venience of  the  parties,  and  it  is  optional 
with  them  whether  such  deposit  shall  be 
made.  Brockhurst  r.  Kaiser,  75  N.  J.  L. 
162,  67  Atl.  75. 

63.  //K/mjm.— McFarlan  r.  State,  149  Ind. 
149,  4S  N.  E.  G25. 

Louisiana. —  See  State  r.  Waggner,  42  La. 
Ann.  54,  8  So.  209.  But  compare  Adams  v. 
Dinkgrave,  20  La.  Ann.  626. 
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but  must  perform  the  duties  of  his  office  when  required,  and  rely  upon  the  ordinary 
legal  remedies  for  securing  payment  therefor.  Even  where  a  sheriff  has  a  right 
to  demand  prepayment,  if  he  undertakes  the  service  without  making  such  demand, 
he  cannot  refuse  to  complete  it  until  his  fees  are  paid,^^  nor  can  he  in  such  case 
avoid  liability  for  neglect  of  duty  on  the  ground  of  non-payment  of  his  fees.*^^ 
It  has  also  been  held  that  the  right  of  a  sheriff  to  refuse  to  execute  the  process 
until  his  fees  are  paid  or  tendered  does  not  excuse  him  for  a  failure  to  make  a 
return  of  the  process.®'  The  fact  that  a  sheriff  has  waived  prepayment  of  his 
fees  does  not  defeat  his  right  to  recover  the  same.®^ 

2.  Affidavit,  Account,  or  Return  of  Charges  or  Expenses.    In  some  jurisdic- 
tions the  allowance  for  the  expense  of  taking  and  keeping  property  or  other  charges 
and  expenditures  is  based  on  an  affidavit  of  the  sheriff  or  a  deputy    or  an  account 
showing  in  detail  all  items  of  expense  incurred.''^    But  it  has  also  been  held  that 


A/ e&ras/ca.— Beach  v.  State,  27  Nebr.  398, 
43  N.  W.  177. 

ISlew  York. —  Webber  v.  Blunt,  19  Wend. 
188,  32  Am.  Dee.  445. 

North  Carolina. —  Jones  v.  Gupton,  65 
N.  C.  48. 

Ohio. — Moriarity  v.  Devine,  1  Ohio  Cir.  Ct. 
82,  1  Ohio  Cir.  Dec.  49;  Whitley  v.  Long,  9 
Ohio  Dec.  (Reprint)  731,  17  Cine.  L.  Bui. 
86,  holding  that  a  sheriff  cannot  refuse  to 
serve  a  writ  directed  to  him  in  a  civil  action 
because  his  fees  are  not  paid  or  secured  in 
advance,  unless  the  suit  is  brought  by  a  non- 
resident or  by  a  firm  in  the  firm-name,  in 
which  cases  the  statute  requires  security  for 
costs  to  be  furnished. 

England.— White  v.  Haugh,  Str.  1262,  93 
Eng.  Reprint  1169. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  91. 

But  compare  Dawes  v.  Dawes,  (N.  J.  Sup. 
1899)  43  Atl.  984. 

64.  McFarlan  v.  State,  149  Ind.  149,  48 
N.  E.  625;  White  v.  Haugh,  Str.  1262,  93 
Eng.  Reprint  1169. 

65.  Wait  V.  Schoonmaker,  15  How.  Pr. 
(N.  Y.)  460;  Carlisle  v.  Soule,  44  Vt. 
265. 

66.  Cooper  v.  Stonecypher,  111  Ga.  818,  35 
S.  E.  675;  Stewart  v.  Leonard,  103  Me.  128, 
68  Atl.  638;  Perkins  v.  Pitman,  34  N.  H. 
261;  Haas  r.  Gaddis,  1  Wash.  89,  23  Pac. 
1010. 

67.  McRae  t;.  Colclough,  2  Ala.  74;  Herr 
V.  Atkinson,  40  Ark.  377 ;  Jones  v.  Gupton, 
65  N.  C.  48. 

Liability  for  failure  to  make  return  see 

infra,  v,  J,  1. 

68.  Naylor  v.  Vermont  Loan,  etc.,  Co.,  6 
Ida.  251,  55  Pac.  297. 

69.  Beeman,  etc.,  Mercantile  Co.  v.  Soren- 
son,  15  Wyo.  450,  89  Pac.  745,  1135.  See 
also  German  American  Bank  v.  Morris  Run 
Coal  Co.,  74  K  Y.  58,  holding  that  the  com- 
pensation of  a  sheriff  for  taking  and  preserv- 
ing attached  property  may  be  determined  on 
affidavits. 

Sufficiency  of  affidavit. — Affidavits  on  an 
application  by  the  sheriff  for  the  adjustment 
and  fixing  of  his  compensation  for  services 
under  an  attachm.ent,  averring  that  he  levied 
on  and  attached  a  United  States  bond,  are 
sufficient  to  make  out  a  prima  facie  case  on 
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the  part  of  the  sheriff  from  which  it  may  be 
inferred  that  he  did  take  possession  and  so 
was  entitled  to  compensation.  Woodruff  v. 
Imperial  F.  Ins.  Co.,  90  N.  Y.  521. 

The  court  or  judge  cannot  dispense  with 
proof,  by  affidavit  or  otherwise,  that  the  sher- 
iff was  entitled  to  the  amount  claimed,  es- 
pecially where  the  opposing  affidavits  tend 
to  shoAV  that  the  real  expenses  were  much 
less.  Nestor  v.  Bischoff,  123  N.  Y.  517.  25 
N.  E.  1046  [reversing  on  grounds  not  con- 
sidered in  the  lower  court  1  Silv.  Sup.  329, 
5  N.  Y.  Suppl.  312]. 

New  or  amended  affidavit. — ^Where  an  affi- 
davit of  the  deputy  sheriff  showing  the  ex- 
pense incurred  in  the  keeping  of  attached 
property  has  been  presented  at  the  term  at 
which  the  judgment  in  the  action  was  ren- 
dered, but  the  order  allowing  the  same  has 
been  vacated  at  the  succeeding  term,  a  new 
affidavit  or  amended  affidavit  may  be  filed, 
and  the  court  has  jurisdiction  to  entertain 
and  determine  the  same.  Beeman,  etc.,  Mer- 
cantile Co.  V.  Sorenson,  15  Wyo.  450,  89  Pac. 
745,  1139. 

70.  Ellis  V.  Bingham  County,  7  Ida.  86,  60 
Pac.  79. 

A  sheriff's  account  for  expenses  must  be 
sworn  to  and  cannot  be  verified  by  his  of- 
ficial certificate.  Hohman  v.  Comal  County, 
34  Tex.  36. 

71.  Beeman,  etc..  Mercantile  Co.  v.  Soren- 
son, 15  Wyo.  450,  89  Pac.  745,  1135.  See 
also  People  v.  Saratoga  County,  45  N.  Y. 
App.  Div.  42,  60  N.  Y.  Suppl.  1122;  Stryker 
V.  Lycoming  County,  20  Pa.  Super.  Ct.  345, 
holding  that  a  constable  is  not  entitled  to 
recover  from  a  county  a  lump  sum  claimed 
as  "  paid  police  authorities  for  detention, 
boarding  and  lodging "  of  a  prisoner  in  a 
city  outside  of  the  county,  where  there  is 
nothing  to  explain  what  "  detention  "  meant, 
or  what  part  of  the  sum  was  paid  for 
"  detention." 

Requisites  of  itemization. — An  item  in  a 
constable's  claim  or  account  against  a  county 
for  services  in  serving  process  in  a  criminal 
case  must  specify  the  court  in  which  the  ac- 
tion is  pending,  name  the  offense,  the  party 
served,  and  place  of  service,  so  that  the  cor- 
rectness of  the  item  shall  prima  facie  ap- 
pear from  the  claim  itself,  Ellis  V.  Bingham 
County,  7  Ida.  86,  00  Pac.  79. 
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a  charge  for  storage  of  property  levied  on  under  execution  should  be  presented 
as  an  additional  return  on  the  writ,  to  be  taxed  in  the  costs  of  suit  and  included 
in  the  judgment. '^^  A  claim  of  a  sheriff  against  a  town  for  services  in  a  criminal 
case  should  make  it  appear  that  the  crime  was  committed  in  the  town."^^ 

3.  Place  of  Taxation.  The  Ontario  statute  has  given  the  right  to  tax  any 
sheriff's  bill,  upon  notice,  either  at  the  head  offices  of  the  courts  in  Toronto,  or 
at  the  office  of  the  deputy  clerk  in  the  sheriff's  county,  whichever  the  party  taxing 
may  prefer.'* 

4.  Audit  of  Claims.  Some  statutes  require  the  claim  of  a  sheriff  for  fees  for 
services  to  the  county  to  be  audited  by  the  county  board  of  auditors,'^  in  which 
case  such  an  audit  is  a  prerequisite  to  the  sheriff's  right  to  recover."^®  But  the 
audit  of  the  claim  is  not  a  final  judgment  as  to  its  merits,  precluding  any  future 
inquiry  as  to  whether  it  was  properly  allowed. '^^ 

5.  Allowance  by  Court  —  a.  In  General.  As  a  general  rule  the  allowance  to 
a  sheriff  for  his  fees  and  expenses  is  made  by  the  court, and  such  allowance  is 
a  prerequisite  to  a  recovery,'^  and  until  it  is  made  the  sheriff  has  no  right  to  retain 
anything  for  such  fees  and  expenses  out  of  moneys  collected  by  him.^^  The 
allowance  is  properly  made  in  the  suit  wherein  the  property  was  seized,    in  which 


72.  Rogers  f.  Simmons,  155  Mass.  259,  29 
N.  E.  580,  holding  that  such  charge  cannot 
be  allowed  as  part  of  the  expense  for  serving 
the  execution. 

73.  People  v.  Champlain,  16  Misc.  (N.  Y.) 
92,  37  N.  Y.  Suppl.  633. 

74.  Dominion  Type  Founding  Co.  f.  Nagle, 
8  Ont.  Pr.  174. 

75.  See  Reynolds  v.  Ontario  County,  30 
U.  C.  C.  P.  14;  In  re  Lincoln  County  Sher- 
iff, 34  U.  C.  Q.  B.  1. 

Audit  under  order  ef  justices. —  The  fees 
of  the  sheriffs  of  the  different  districts  pay- 
I     able  by  the  districts  for  services  rendered  in 
j     the    administration    of    justice    are    to  be 
I     audited  and  paid  by  the  order  of  the  justices 
i     of  the  several  districts  in  sessions,  and  not 
!!    under  the  direction  of  the  district  councils. 
In  re  Hamilton,   (Trin.  T.  5  &  6  Vict.)  3 
Ont.  Case.  Law  Dig.  6415. 

A  statute  making  a  certain  appropriation 
for  the  commitment  and  care  of  the  insane 
in  certain  years  does  not  limit  the  duties  of 
the  territorial  auditor,  under  a  prior  statute, 
to  audit  all  accounts  against  the  territory, 
or  modify  a  prior  statute  providing  that  the 
I  compensation  and  expenses  of  the  sheriff  in- 
I  curred  in  the  care  of  the  insane  shall  be  paid 
out  of  the  territorial  treasury,  in  the  usual 
manner;  but  it  is  the  duty  of  the  auditor, 
when  the  accounts  of  a  sheriff,  incurred  in 
the  care  of  the  insane,  are  presented,  to 
audit  the  same,  and  issue  a  warrant  to  the 
territorial  treasurer  therefor,  although  the 
appropriation  mav  be  exhausted.  Johnson  f. 
Cameron,  2  Oklal  266,  37  Pac.  1055. 

76.  Reynolds  Ontario  County,  30  U.  C. 
C.  P.  14. 

^  77.  Reynolds  r.  Ontario  County,  30  U.  C. 

C.  P.  14,  holding  that  where  in  an  action  for 
;  the  rocovery  of  fees  for  services  connected 
f  with  the  administration  of  justice  within  de- 
jj    fendant  county,  rendered  by  plaintiff'  as  sher- 

iff,  it  was  alleged  that  such  fees  had  been 
i  duly  audited  by  the  county  board  of  auditors, 
|;  a  good  defense  was  shown  by  a  plea  on  equi- 
!    table  grounds  setting  up  that  the  right  to 


such  fees  had  been  disputed  and  submitted  to 
the  court  of  queen's  bench  by  a  special  case, 
and  that  the  alleged  audit  was  made  under  a 
misconception  of  the  judgment,  which  the 
auditors  erroneously  understood  to  decide  that 
plaintiff  was  entitled  to  such  fees,  whereas 
in  fact  the  decision  was  to  the  contrary.  ' 

78.  California. —  Shumway  t.  Leakey,  73 
Cal.  260,  14  Pac.  841;  Bower  v.  Rankin,  61 
Cal.  108. 

Colorado. —  Leadville  City  Bank  v.  Tucker, 
7  Colo.  220,  3  Pac.  217. 

Indiana. —  Gardner  v.  Brown,  22  Ind.  447. 

Iowa. —  Barnes  v.  Marion  County,  54  Iowa 
482,  6  N.  W.  697. 

Louisiana. —  Kew  Orleans  v.  Patton,  27  La. 
Ann.  168,  certification  by  judge  and  clerk  of 
court. 

Michigan. —  Fletcher  V.  Morrell,  78  Mich. 
176,  44  N.  W.  133,  such  charges  not  being 
allowed  by  statute. 

l^ew  York. —  Jones  f.  Gould,  119  N.  Y.  App. 
Div.  817,  104  N.  Y.  Suppl.  935;  ^Matter  of 
Tamsen,  23  N.  Y.  App.  Div.  389,  48  N.  Y. 
Suppl.  313. 

Rhode  Island. —  Gerardi  v.  Caruolo,  27  R.  L 
214,  61  Atl.  599. 

Texas. —  McLennan  Countv  r.  Graves,  94 
Tex.  635,  64  S.  W.  861  [reversing  26  Tex.  Civ. 
App.  49,  62  S.  \V.  122]. 

Wisconsin. — Stevens  Point  First  Nat.  Bank 
V.  Kickbush,  78  Wis.  218,  47  N.  W.  267. 

Wyoming. —  Poonian,  etc..  Mercantile  Co.  v. 
Sorenson,  15  Wyo.  450,  89  Pac.  745,  1135. 

Canada. —  Wadsworth  u.  Bell,  8  Ont.  Pr. 
478. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  90. 

79.  Shumwav  v.  Leakey,  73  Cal.  260,  14 
Pac.  841;  Bower  i.  Kailkin,  61  Cal.  108; 
Lane  r.  IMcl-.lhanv,  49  Cal.  421;  Goil  v. 
Stevens,  48  Cal.  5!)0. 

80.  Stevens  Point  First  Nat.  Bank  r.  Kick- 
buseh,  78  \\  is.  218,  47  X.  W.  267. 

81.  Shumway  r.  Leakey,  73  Cal.  2(10,  14 
Pac.  841  (holding  that  the  allowance  can  be 
made  only  in  such  suit)  ;  Becman,  etc.,  Mer- 
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case  the  same  objections  are  open  to  the  party  sought  to  be  charged  as  though 
a  separate  suit  had  been  brought. 

b.  Jurisdiction.    Ordinarily  the  allowance  of  a  sheriff's  fees  and  disbursements 
in  connection  with  the  execution  of  process  or  writs  is  to  be  made  by  the  court 
from  which  such  process  or  writs  issued, and  cannot  be  made  by  another  court. 
A  statute  authorizing  a  particular  court  to  tax  such  fees  and  disbursements  on 
the  application  of  the  person  liable  to  pay  the  same  does  not  warrant  a  taxatio; 
by  such  court  on  the  application  of  the  sheriff, 

e.  Time  For  Allowance,    The  court  cannot  make  an  order  directing  eithe: 
party  to  pay  the  sheriff's  fees  until  there  is  some  final  determination  as  to  whii 
party  is  liable  to  pay  them.^^ 

d.  Notice  of  Motion  For  Allowance.    A  motion  to  the  court  to  adjudge  to  the 
sheriff  commissions  on  an  alleged  levy  under  a  fieri  facias/^  or  an  application  for 
the  allowance  of  charges  for  the  custody  of  property/^  should  be  upon  notice  toi 
the  parties  interested. 

e.  What  Amounts  to  Allowance.  A  judge's  indorsement,  as  correct,  of  a 
sheriff's  account  for  expenses  and  fees,  not  purporting  to  be  an  act  of  court,  but 
merely  recommending  that  the  account  be  allowed,  is  not  an  allowance,  within 
a  statute  providing  for  the  payment  by  the  county  of  expenses  audited  an^ 
allowed  by  the  court  trying  the  case." 

f.  Sufficiency  of  Certificate  of  Allowance.  A  certificate,  by  a  probate  judge, 
directed  to  the  county  auditor,  stating  merely  that  a  person  named  has  served  as 
sheriff  in  removing  a  lunatic  under  a  proper  warrant  and  is  entitled  to  a  certain 
sum,  has  been  held  insufficient,  in  failing  to  show  that  the  probate  judge  has 
ascertained  the  amount  and  that  he  has  declared  and  ordered  said  amount  fixed. 

g.  Conclusiveness  of  Allowance  or  Certification.    Where  the  statute  mak 
the  settlement  of  a  city  sheriff's  account  by  the  circuit  court  final  and  conclusiv 
against  the  city  and  binding  upon  all  its  officers,  the  auditor  has  no  authority  t 
inquire  into  the  correctness  of  the  settlement,  but  must  issue  his  warrant  for  the 
amount  shown  by  the  settlement  to  be  due  the  sheriff.      In  Louisiana  it  has  been 
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cantile  Co.  v.  Sorenson,  15  Wyo.  450,  89  Pac. 
745,  1135. 

82.  Beeman,  etc.,  Mercantile  Co.  v.  Soren- 
son, 15  Wyo.  450,  89  Pac.  745,  1135,  holding 
tiiat  defendant  was  entitled  upon  a  motion, 
the  purpose  of  which  was  to  tax  the  costs  of 
keeping  attached  property  against  him,  to 
show  that  he  was  not  the  owner  thereof. 

83.  Matter  of  Tamsen,  23  N.  Y.  App.  Div. 
389,  48  N.  Y.  Suppl.  313. 

The  trial  court  has  jurisdiction  of  a  motion 
to  retax  the  sheriff's  fees  on  an  execution 
sale  at  a  term  subsequent  to  the  term  at 
which  the  judgment  was  entered.  McLennan 
County  v..  Graves,  94  Tex.  635,  64  ,S.  W.  861 
[reversing  26  Tex.  Civ.  App.  49,  62  S.  W. 
122], 

In  New  York  a  motion  to  tax  the  fees  of 
a  sheriff  should  be  made  in  the  county  where 
the  action  is  brought,  but  when  no  objection 
is  raised  to  the  taxation  in  another  county 
the  irregularity  will  be  deemed  waived. 
Nestor  r.  Bischoff,  5  N.  Y.  Suppl.  312  [re- 
versed on  other  grounds  in  123  N.  Y.  517,  25 
N.  E.  1046]. 

84.  Hudgins  v..  Beavers,  69  Ark.  577,  65 
S.  W.  99,  holding  that  where  the  circuit  court 
on  appeal  from  a  justice  in  an  action  by  a 
deputy  sheriff  to  recover  for  services  ren- 
dered in  caring  for  attached  property  dis- 
missed the  suit  as  on  contract,  it  was  with' 
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out  jurisdiction  to  permit  it  to  progress  aa  j 
a  motion  to  retax  the  costs  in  the  attach-  i 
ment  case,  such  costs  not  having  accrued  in  i 
that  court,  and  neither  the  sheriff  nor  the 
parties  to  the  action  having  moved  for  such 
retaxation. 

85.  Matter  of  Tamsen,  23  N.  Y.  App.  Div. 
389,  48  N.  Y.  Suppl.  313. 

86.  Jones  v.  Gould,  119  N.  Y.  App.  Div. 
817,  104  N.  Y.  Suppl.  935;  Upton  v.  Electric 
Constr.,  etc.,  Co.,  89  Hun   (N.  Y.)   502,  35  : 
N.  Y.  Suppl.  426,  holding  that  where  receivers 
of  an  attachment  debtor,  appointed  after  at-  , 
tachments   were   levied,   procured   an  order 
directing  the  sheriff"  to  turn  over  to  them  the  | 
attached   property,   and  requiring  them  to  : 
hold  it  subject  to  the  liens  of  the  attachment 
and  of  the  sheriff,  a  motion  by  the  sheriff, 
before  trial  of  the  actions  in  which  the  at- 
tachments were  issued,  to  have  his  fees  and  ; 
disbursements  adjusted  and  allowed  was  pre- 
mature. 

87.  Oswitchee  Co.  v.  Hope,  5  Ala.  629. 
See  also  Decuir  v.  Lejeune,  15  La.  Ann.  216. 

88.  Fletcher  V.  Morrell,  78  Mich.  176,  44 
N.  W.  133. 

89.  Barnes  v.  Marion  County,  54  Iowa  482, 
6  N.  W.  697. 

90.  State  v.  High,  7  Ohio  Cir.  Ct.  128,  3 
Ohio  Cir.  Dec.  694. 

9X.  State       Brown,  72  Mo.  App.  661, 
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held  that  the  approval  by  the  clerk  and  judge  of  the  criminal  court  of  the  criminal 
sheriff's  account  for  fees  and  expenses  of  his  office  does  not  preclude  the  city 
from  contesting  the  correctness  of  the  account,  as  such  approval  does  not  amount 
to  a  judicial  decree  in  his  favor  for  the  amount  of  the  account. 

6.  Actions  For  Fees  and  Expenses  —  a.  Right  of  Action.  A  sheriff  may 
maintain  an  action  to  recover  fees  which  he  has  earned  from  the  person  liable 
therefor;  but  such  an  action  is  premature  when  brought  before  the  costs  have 
^been  taxed  or  the  allowances  made  in  the  manner  prescribed  by  statute. Where 
the  statute  makes  it  the  duty  of  the  county  auditor  upon  presentation  to  him  of 
a  transcript  of  proceedings  containing  a  bill  of  constable's  costs  to  examine  the 
same,  correct  the  errors,  if  any,  in  the  charges,  and  draw  on  the  treasurer  for  the 
amount  allowed,  the  auditor's  refusal  to  perform  his  duty  does  not  subject  the 
county  commissioners  to  liability,  but  the  constable's  remedy  is  by  mandamus. 

b.  Defenses.  Where  after  a  levy  under  execution  by  a  sheriff  the  property  is 
taken  out  of  his  hands  by  replevin,  the  fact  that  the  writ  of  replevin  was  served 
on  him  by  one  of  his  own  deputies,  and  that  the  latter  was  guilty  of  official  default 
in  not  returning  the  replevin  writ  or  bond  into  court,  furnishes  no  defense,  on 
the  ground  of  failure  of  consideration,  to  the  sheriff's  action  for  his  fees  on  the 
levy  of  the  execution. 

c.  Counter-claims.^^  In  an  action  by  the  sheriff  against  a  solicitor  for  office 
fees  and  charges,  the  solicitor  cannot  counter-claim  for  overcharges  in  former 
bills  paid  to  the  sheriff  by  him  in  respect  of  matters  in  which  the  solicitor  may 
have  acted  for  the  parties  interested ;  but  he  may  set  up  by  way  of  counter-claim 
his  costs  in  a  suit  in  which  he  had  appeared  for  the  sheriff.^ 

d.  Parties.^  Under  the  general  rule  that  all  fees  of  the  sheriff's  office  belong 
to  the  sheriff,^  it  would  seem  that  the  sheriff  alone  is  the  proper  person  to  sue 
for  such  fees;  but  it  has  been  held  that  a  sheriff's  officer  may  maintain  an  action 
for  fees  when  there  was  an  express  promise  to  pay  him.*    So  also  where  the 


holding  that  mandamus  is  the  proper  remedy 
to  compel  him  to  do  so. 

92.  State  v.  N^ew  Orleans,  30  La.  Ann.  82 
Contra,  New  Orleans  v.  Patton,  27  La.  Ann. 
168. 

93.  Actions  generally  see  Actions,  1  Cyc 
634. 

94.  California. —  Lane  V.  McElhany,  49 
Cal.  42  L 

Idaho. —  Naylor  v.  Vermont  Loan,  etc.,  Co., 
6  Ida.  25L  55  Pac.  297. 

New  Hampshire. —  Burnham  v.  Sti afford 
County  Sav.  Bank,  5  N.  H.  446. 

New  York. —  Jones  v.  Gould,  119  N.  Y. 
App.  Div.  817,  104  N.  Y.  Suppl.  935. 

Oregon. —  Herbert  V.  Dufur,  23  Oreg.  462, 
32  Pac.  302. 

England. —  Lyster  v.  Bromley,  Cro.  Car. 
286,  79  Eng.  Reprint  852,  W.  Jones  307,  82 
Eng.  Reprint  163;  Stanton  v.  Suliard,  Cro. 
Eliz.  654,  78  Eng.  Reprint  893;  Tyson  v. 
Paske,  2  Ld.  Raym.  1212,  92  Eng.  Reprint 
300,  1  Salk.  333,  91  Eng.  Reprint  294; 
Rawstorne  v.  Wilkinson,  4  M.  &  S.  256; 
White  V.  Haugh,  1  Str.  1262,  93  Eng.  Reprint 
1169.  See  also  Ormerod  v.  Foskett,  2  Peake 
N.-  P.  77. 

Canada. —  Thomas  r.  Great  Western  R. 
Co.,  24  U.  C.  Q.  B.  320. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
Staibles,"  §  93. 

Action  must  be  at  law. —  The  claim  of  a 
sheriff  for  poundage  fees  is  a  legal,  and  not 
an  equitable,  claim,  and  hence  its  payment 


must  be  enforced  by  a  jDroceeding  at  law. 
Gilmor  v.  Brien,  1  Md.  Ch.  40. 

Recovery  cannot  be  based  on  quantum 
meruit. —  Peck  r.  Grand  Rapids  City  Nat. 
Bank,  51  Mich.  353,  16  N.  W.  681,  47  Am. 
Rep.  577. 

A  demand  is  not  a  prerequisite  to  the 

maintenance  of  such  an  action.  Lane  v.  Mc- 
Elhany, 49  Cal.  421. 

95.  Gerardi  v.  Caruola,  27  R.  I.  214,  61 
Atl.  599. 

96.  Smith  v.  Portage  County,  9  Ohio  25. 
See  also  State  v.  Brown,  72  Mo".  App.  051. 

97.  Baldwin  v.  Shaw,  35  Vt.  273,  276, 
where  it  is  said:  "The  defendant's  c]ain\ 
and  tlie  plaintiff's  liability,  do  not  rest  at  all 
in  contract,  and  an  action  to  enforce  it  must 
be  in  form  an  action  ex  delicto." 

98.  See,  generally.  Recoupment,  Set-Off, 
AND  Counter-Claim,  34  Cyc.  618. 

99.  Taylor  r.  Robertson,  31  Can.  Sup.  Ct. 
615,  so  holding  on  the  ground  that  such  over- 
charges, if  recovornblc,  do  not  belong  to  the 
solicitor  but  to  the  clients  for  whom  he 
acted. 

1.  Taylor  r.  Robertson,  31  Can.  Sup.  Ct. 
615,  holding  that  this  may  W  (Imio  notwith- 
standing his  omission  to  rondcM*  a  signed  bill 
of  the  costs  prior  to  the  filing  of  the  counter- 
elaim. 

2.  Sec,  generally.  Parties,  30  Cyc.  1. 

3.  Soc  supra,  \\\  A,  (i. 

4.  Odmerod  v.  Foskett,  2  Peake  N.  P.  77, 
where,  in  view  of  such  promise,  the  court  con- 
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statute  makes  the  demand  of  a  deputy  sheriff  for  his  salary  a  personal  right  the 
sheriff  cannot  sue  therefor  unless  it  has  been  assigned  to  him.^  The  sheriff  cannot 
maintain  an  independent  action  against  the  execution  debtor  for  his  poundage.^ 

e.  Pleading.'^  In  an  action  by  the  sheriff  for  official  services  in  levying  an 
execution  it  is  not  necessary  to  allege  the  value  of  the  services;^  but  in  an  action 
to  recover  for  services  in  keeping  property  levied  on,  a  complaint  is  insufficient 
which  avers  neither  what  the  services  were  reasonably  worth,  nor  that  the  court 
from  which  the  execution  issued  had  certified  that  the  amount  was  just  and 
reasonable. In  an  action  by  the  sheriff  for  services  in  levying  an  execution 
an  allegation  of  a  special  request  that  plaintiff  should  perform  the  services  is 
sufficient ;  and  it  is  not  necessary  to  aver  that  the  sums  due  the  sheriff  were  not 
collected  by  a  sale  of  the  property  levied  on.^*  In  an  action  by  a  constable  to 
recover  his  fee  for  executing  in  another  county  a  warrant  issued  by  a  justice  of 
the  peace,  it  is  not  essential  that  the  complaint  should  allege  that  the  warrant 
was  indorsed  by  a  magistrate  of  the  county  in  which  it  was  executed. In  an 
action  by  a  sheriff  against  the  county  to  recover  the  salary  of  a  deputy  the  com- 
plaint must  allege  facts  showing  the  authority  to  appoint  a  deputy.^^ 

f.  Evidence.^*  The  general  rules  as  to  the  necessity  and  methods  of 
proof  and  the  admissibility  and  sufficiency  of  evidence  are  applicable  in  an 
action  by  a  sheriff  to  recover  his  fees  or  expenses. 

7.  Review  of  Allowance.  In  the  United  States  the  general  rule  is  that  the 
discretion  of  a  court  or  the  county  commissioners  in  fixing  the  amount  of  the 
allowance  to  a  sheriff  for  compensation  or  reimbursement  will  not  be  reviewed 


sidered  it  unnecessary  to  decide  tlie  general 
question  whether  the  sheriff  only  could  sue. 

5.  Henry  v.  Yamhill  County,  37  Oreg.  562, 
62  Pac.  375. 

6.  Thomas  v.  Great  Western  R.  Co.,  24 
U.  C.  Q.  B.  326. 

7.  See,  generally.  Pleading,  31  Cyc.  1. 

8.  Lane  v.  McElhanjs  49  Cal.  421,  so  hold- 
ing on  the  ground  that  the  law  fixes  their 
value. 

9.  Lane  f.  McElhany,  49  Cal.  421. 

10.  Lane  v.  McElhany,  49  Cal.  421. 

11.  Lane  v.  McElhany,  49  Cal.  421. 

12.  Allen  v.  Napa  County,  82  Cal.  187,  23 
Pac.  43,  so  holding  on  the  ground  that  it 
would  not  be  presumed  that  the  constable 
acted  unlawfully  by  executing  a  warrant  not 
so  indorsed. 

13.  Taylor  v.  Canyon  County,  6  Ida.  466, 
56  Pac.  168,  holding  that  the  complaint  must 
allege  that  the  county  comm^issioners  found 
that  the  buniness  of  the  sheriff's  office  re- 
quired the  appointment  of  a  deputy,  since 
Const,  art.  18,  §  6,  made  such  a  finding  a 
condition  precedent  to  authorizing  such  ap- 
pointment. 

14.  See,  generally.  Evidence,  16  Cyc. 
821. 

15.  Avart  v.  King,  14  La.  62,  holding  that 
where  a  sheriff  takes  a  rule  on  plaintiff  to 
show  cause  why  his  bill  for  keeping  property 
seized  under  an  order  of  court  should  not  be 
paid,  and  plaintiff  makes  no  answer,  although 
duly  notified,  the  judge  may,  if  he  have  suffi- 
cient knowledge  of  the  facts  on  which  his  dis- 
cretion is  asked,  make  the  rule  absolute  with- 
out evidence. 

16.  Lane  v.  McElhany,  49  Cal.  421,  hold- 
ing that,  in  an  action  to  recover  for  keeping 
property  levied  on,  the  certificate  of  the  couri 
from  which  the  execution  issued  that  the 


charge  is  just  and  reasonable  is  the  proper 
evidence  of  the  value  of  the  services. 

17.  Garfield  County  v.  Adams,  16  Colo. 
App.  513,  66  Pac.  683,  holding  that,  in  an 
action  by  a  sheriff  for  the  maintenance  of  a 
lunatic  committed  to  his  care  by  the  county 
board,  it  was  not  error  to  receive  in  evidence 
the  board's  order  of  commitment  made  to  the 
sheriff,  although  plaintiff  presented  his  claim 
as  an  individual,  where  it  appeared  that  the 
sheriff  and  plaintiff  were  the  same  person. 

18.  La  Salle  County  v.  Milligan,  34  111. 
App.  346;  Woodruff  v.  Imperial  F.  Ins.  Co., 
90  N.  Y.  521  [affirming  27  Hun  229]  (hold- 
ing that,  on  a  sheriff's  application  for  com- 
pensation for  services  rendered  under  an  at- 
tachment, affidavits  alleging  that  he  levied  on 
and  attached  certain  property  sufficient  to 
satisfy  plaintiff's  demand,  and  that  the  de- 
mand was  afterward  settled  and  paid  by  de- 
fendant, make  out  a  prima  facie  case  en- 
titling the  sheriff'  to  recover,  in  the  absence 
of  contrary  proof)  ;  Herbert  V.  Dufur,  23 
Oreg.  462,  32  Pac.  302  (holding  that  where 
in  an  action  by  a  sheriff  to  recover  fees  in 
attachment  proceedings  wherein  defendant 
was  attorney,  the  evidence  for  plaintiff  tended 
to  show  that  defendant  agreed  to  pay  him  for 
his  services ;  that  before  any  services  had 
been  rendered  defendant  had  told  him  to  go 
ahead,  and  he  would  pay  the  fees,  and  that 
plaintiff  had  rendered  the  services  accord- 
ingly; and  that  defendant  had  paid  some  of 
the  bills,  had  admitted  his  liability,  and  had 
never  made  any  objection  to  their  reasonable- 
ness until  a  short  time  before  suit,  there  was 
no  error  in  refusing  a  nonsuit). 

19.  Review  generally  see  Appeal  and  Er- 
ror, 2  Cyc.  474;  Review,  34  Cyc.  1695. 

20.  Arkansas. —  Clark  County  v.  Spence, 
21  Ark.  465. 
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unless  an  abuse  of  discretion  plainly  appears. And  in  England  it  is  held  that  a 
taxation  of  sheriffs'  costs  and  charges  by  a  master  of  the  supreme  court  or  district 
registrar  of  the  high  court,  under  the  general  order  as  to  fees,  is  not  subject  to 
review. In  Canada  it  has  been  held  that  an  application  to  review  the  taxation 
of  the  fees  and  poundage  of  the  sheriff  is  properly  made  to  a  judge  in  chambers; 
and  that  where  a  sheriff's  fees  have  been  taxed  before  a  deputy  clerk  of  the  crown 
a  revision  of  such  taxation  cannot  take  place  before  the  principal  clerk  of  the 
crown,  but  the  court  may  refer  the  bill  back  to  the  same  deputy  clerk  for  a  revision 
of  the  taxation,  where  it  appears  that  items  have  been  improperly  allowed.^'' 
Where  a  sheriff's  fees  and  poundage  had  been  taxed  by  a  deputy  clerk  of  the  crown 
at  the  instance  of  plaintiffs,  and  it  appeared  that  the  amount  allowed  was  not 
unreasonable,  a  revision  of  the  taxation  was  refused.^^ 

8.  Services  Outside  of  Official  Duty.  If  any  claim  arises  in  favor  of  a  sheriff 
for  extra  services  or  expenses  rendered  on  special  request,  outside  the  scope  of 
his  official  duty,  his  remedy  therefor  is  by  action  against  the  person  at  whose 
request  they  were  incurred,  and  such  expenses  cannot  be  allowed  on  taxation, 
which  is  limited  to  the  adjustment  of  mere  statutory  fees.^^ 

9.  Waiver  of  Right  to  Taxation.  An  execution  plaintiff  does  not  waive  his 
right  to  insist  on  taxation  of  the  sheriff's  fees  according  to  law  by  signing,  after 
execution  sale,  an  account  prepared  by  the  sheriff.^^ 

10.  Method  of  Computation.  Where  poundage  is  allowed  at  a  certain  rate  on 
sums  not  exceeding  a  certain  amount,  and  at  a  smaller  rate  on  larger  sums,  the 
proper  method  of  computation  is  to  allow  the  larger  rate  up  to  the  limit  fixed, 
and  the  smaller  rate  upon  the  excess;  and  under  such  a  provision  the  sale  of  a 
large  number  of  tracts  of  land  to  several  persons,  but  under  one  execution  and 
notice,  constitutes  but  one  sale,  and  the  commission  should  be  computed  on  the 
total  amount,  and  not  on  the  amount  realized  from  the  sale  of  each  tract. Where 
the  compensation  for  certain  services  is  fixed  at  a  certain  amount  per  day,  a  day's 
time  in  the  performance  of  such  duties  includes  all  the  time  in  which  the  sheriff 
may  be  so  engaged  in  the  single  calendar  day.^*^ 

11.  Time  For  Payment.  In  Canada  it  is  held  that  a  sheriff's  account  against 
a  county  is  payable  as  soon  as  audited  by  the  county  board  of  audit,  and  the 


Colorado. —  Sargent  v.  La  Plata  County 
Com'rs,  21  Colo.  158,  40  Pac.  366. 

Iowa. —  Toledo  Sav.  Bank  v.  Johnston,  90 
Iowa  749,  57  N.  W.  622. 

Louisiana. —  Townsend  v.  Palms,  7  La.  Ann. 
217. 

Missouri. —  Irwin  v.  Milburn,  10  Mo.  456. 

'New  York. —  German  American  Bank  v. 
Morris  Run  Coal  Co.,  74  N.  Y.  58;  Ex  p. 
Farrington,  2  Cow.  407. 

Ohio.—  Avery  v.  Buffin,  4  Ohio  420. 

Wisconsin. —  Beid  v.  Margin,  77  Wis.  142, 
45  N.  W.  820. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  96. 

21.  Avery  v.  Buffin,  4  Ohio  420. 

22.  Townend  v.  Yorkshire,  24  Q.  B.  D.  621, 
54  J.  P.  598,  59  L.  J.  Q.  B.  156,  62  L.  T. 
Bep.  N.  S.  402,  38  Wkly.  Bep.  381,  so  holding 
on  the  ground  that  such  taxation  is  a  mere 
calculation  of  amount,  and  per  se  fixes  no  lia- 
bility on  the  person  assessed. 

23.  Grant  v.  Grant,  10  Ont.  Pr.  40. 

24.  Hay  v.  Drake,  8  Ont.  Pr.  120. 

25.  Brockville,  etc.,  B.  Co.  v.  Canada  Cent. 
B.  Co.,  7  Ont.  Pr.  372. 

26.  Crofut  V.  Brandt,  13  Abb.  Pr.  N.  S. 
(N.  Y.)  128  [affirmed  in  58  N.  Y.  106,  17 
Am.  Bep.  213]. 


27.  O'Connor  V.  O'Connor,  47  N.  Y.  Super. 
Ct.  498. 

28.  Fleming  v.  Hall,  9  Ont.  Pr.  310,  hold- 
ing that  where  the  sheriff's  tariff  allowed  "  on 
executions,  and  on  attachments  in  the  nature 
of  executions,  where  the  sum  named  shall  not 
exceed  $1,000,  six  per  cent.;  where  the  sum 
is  over  $1,000  and  under  $4,000,  three  per 
cent. ;  where  the  sum  is  $4,000  and  over,  one 
and  a  half  per  cent.,"  it  was  proper  to  allow 
six  per  cent  on  the  first  one  thousand  dol- 
lars, and  in  addition  thereto  three  per  cent 
on  the  amount  over  one  thousand  dollars  and 
under  four  thousand  dollars,  and  in  addition 
thereto  one  and  one-half  per  cent  on  the 
amount  over  four  tliousand  dollars. 

29.  McLennan  County  r.  Graves,  94  Tex 
635,  64  S.  W.  861  [reversing  26  Civ.  App. 
49,  62  S.  W.  122]. 

30.  Northern  Trust  Co.  r.  Snyder.  113  Wis. 
516,  89  N.  W.  460,  90  Am.  St.  *Kep.  8(57. 

An  eight-hour  law  is  not  applicable  to  a 
deputy  sheriff,  but  he  is  entitled  to  only 
one  day's  pay  for  a  day's  work,  notwitli- 
standino-  the  fact  that  he  works  more  than 
eight  hours,  in  the  absence  of  any  agreomout 
for  an  eight-hour  dav.  Christian  Countv  v. 
Merrigan,  191  111.  484,  61  N.  E.  479  [a/^m- 
ing  92  111.  App.  428]. 
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county  treasurer  is  not  justified  in  withholding  payment  until  the  account  has 
been  allowed  and  paid  by  the  government  to  the  county ;  and  that  a  sheriff 
upon  arresting  a  judgment  debtor  upon  a  capias  ad  satisfaciendum  becomes  at 
once  entitled  as  against  the  execution  creditor  to  full  poundage  on  the  amount 
of  the  execution. 

12.  Fund  Out  of  Which  Payment  to  Be  Made.  The  statutes  sometimes  desig- 
nate a  particular  fund  out  of  which  the  sheriff's  fees,  payable  by  the  county,  are 
to  be  paid ;  and  in  such  case  the  fact  that  the  fund  is  insufficient  to  pay  his  claims 
in  full  is  no  reason  for  not  applying  thereto  so  much  as  is  available.^* 

13.  Retention  by  Sheriff  of  Fees  or  Expenses.  It  has  been  held  proper  for 
a  sheriff  to  retain  from  the  proceeds  of  a  sale  of  property  seized  by  him  his  costs 
or  fees  in  the  suit  and  the  expenses  of  the  sale ;  but  where  a  sale  of  goods  taken 
on  mesne  process  is  made  by  the  deputy  sheriff  without  the  consent  of  defendant, 
and  the  latter  prevails  in  the  action,  the  sheriff  is  not  entitled  to  retain  out  of  the 
proceeds  of  the  sale  the  expenses  of  selling.^^  So  also  a  sheriff  who  seizes  property 
not  belonging  to  the  judgment  debtor  is  not  entitled  to  retain  his  fees  or  expenses 
out  of  such  property  or  its  proceeds.^^  A  sheriff,  holding  funds  arising  from  the 
sale  of  goods  attached,  may  deduct  a  reasonable  compensation  for  the  expense 
of  keeping  and  selling  the  same  before  applying  the  balance  to  the  satisfaction 
of  the  execution, although  such  charges  have  not  been  taxed  and  allowed 
in  plaintiff's  bill  of  costs.^^  But  a  sheriff  who  collects  the  full  amount  of  an 
execution  has  no  legal  right  to  retain  his  commissions  out  of  the  amount  to  which 
the  creditor  is  entitled  by  his  judgment. A  sheriff  has  no  power  to  deduct  from 
a  balance  in  his  hands,  arising  from  the  sale  of  attached  property,  counsel  fees 
for  defending  an  action  of  trover  brought  against  him  by  a  third  person  for  the 


SI.  In  re  Lincoln  County  Sheriff,  34  U.  C. 
Q.  B.  1. 

32.  McNab  v.  Oppenlieimer,  11  Ont.  Pr.  348. 

33.  See  Stone  v.  Ames,  91  Ala.  644,  8  So. 
421  (where  the  court  passed  upon  the 
priority  of  claims  upon  the  fine  and  for- 
feiture fund  under  Code,  §§  4895,  4896,  and 
the  act  of  Feb.  10,  1887)  ;  Branson  v.  Lari- 
mer County  Com'rs,  5  Colo.  App.  231,  37  Pac. 
957  (holding  that  under  Laws  (1891),  p.  307, 
which  provides  that  the  sheriff's  traveling 
expenses  shall  be  "  paid  out  of  and  not  ex- 
ceeding "  a  certain  mileage  allowance,  and 
that  the  sheriff  must  turn  over  all  fees  to  the 
county,  the  sheriff's  traveling  expenses  must 
be  paid  out  of  the  fees  turned  over  to  the 
county,  and  not  out  of  the  general  county 
fund). 

Construction  of  appropriation. — A  state 
general  appropriation  bill  appropriating 
money  "  for  prosecuting  delinquents  for  in- 
fraction of  revenue  laws,  to  be  expended 
under  the  direction  of  the  controller,"  does 
not  create  a  fund  available  for  the  payment 
of  sheriff's  fees  in  a  suit  by  the  state  against 
the  estate  of  a  delinquent  state  treasurer  and 
the  sureties  on  his  official  bond.  Swift  V. 
Doron,  6  Nev.  125. 

34.  Stone  v.  Ames,  91  Ala.  644,  8  So.  421. 

35.  Cramer  v.  Brasher,  15  Colo.  216,  25 
Pac.  180;  Robertson  v.  Smith,  37  Ga.  604; 
State  V.  Kitchens,  25  Ind.  App.  244,  57  N.  E. 
935,  81  Am.  St.  Rep.  90  (holding  that  in  an 
action  by  a  judgment  debtor  to  compel  a 
constable  to  turn  over  to  him  a  sum  of  money 
alleged  to  have  been  unlawfully  retained  by 
the  constable  from  the  proceeds  of  an  execu- 
tion sale,  the  constable  is  entitled  to  credit 
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against  the  sum  received  from  the  sales  sums 
which  it  clearly  appears  from  the  evidence 
he  is  entitled  to,  although  he  did  not  itemize 
the  services  for  which  he  charged  in  the  re- 
turn of  the  execution  under  which  the  sale 
was  had)  ;  McLennan  County  v.  Graves,  26 
Tex.  Civ.  App.  49,  62  S.  W.  122  [reversed  on 
other  grounds  in  94  Tex.  635,  64  S.  W.  861]. 

Retaining  costs  on  abandoned  process. — 
Where  an  execution  issued  on  the  foreclosure 
of  a  landlord's  lien  and  a  distress  warrant  in 
his  favor  are  placed  in  the  hands  of  a  con- 
stable, the  latter  is  entitled  to  retain  from 
the  proceeds  of  a  sale  of  the  property  of  de- 
fendant all  costs  legitimately  accruing  in 
executing  both  processes,  although  the  prose- 
cution of  one  was  abandoned  by  plaintiff. 
Moran  v.  Childs,  110  Ga.  871,  36  S.  E.  235. 

Where  the  property  is  covered  by  prior 
liens  these  must  be  satisfied  before  the  sher- 
iff's fees  can  be  deducted  from  the  fund 
realized.  Brand  v.  Brown,  70  Hun  (N.  Y.) 
388,  24  K  Y.  Suppl.  262. 

A  sheriff  who  has  failed  to  itemize  his  fees 
on  the  return,  as  required  by  statute,  cannot 
legally  retain  the  amount  thereof  out  of  the 
proceeds  of  the  property  sold.  Harrington  V. 
Hill,  51  Vt.  44. 

36.  York  V.  Sanborn,  47  N.  H.  403. 

37.  Brand  v.  Brown,  70  Hun  (N.  Y.)  388, 
24  N.  Y.  Suppl.  262. 

38.  Baldwin  v.  Hatch,  54  Me.  167  [fol- 
lowing Twombly  v.  Hunewell,  2  Me.  221; 
Tyler  v.  Ulmer,  12  Mass.  163;  Sewall  V.  Mat- 
toon,  9  Mass.  535]. 

39.  Baldwin  V.  Hatch,  54  Me.  167  [fol- 
lowing  Twombly  V.  Hunewell,  2  Me.  221]. 

40.  Snell  v.  Woodford,  9  Dana  (Ky.)  128. 
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conversion  of  the  goods  levied  on  under  the  attachment. Where  a  county- 
board  fixes  the  personal  salary  of  a  sheriff,  but  omits  to  fix  the  amount  of  his 
deputy  hire,  he  has  the  legal  right  to  retain  out  of  the  fees  collected  by  him  the 
reasonable  amount  which  he  has  paid  for  his  necessary  deputy  hire.*^ 

14.  Lien  on  Property  Seized  —  a.  Where  Seizure  Rightful.  In  some  states 
a  sheriff  who  has  seized  property  under  a  valid  attachment  or  execution  has  a  lien 
thereon,  and  the  right  to  retain  the  same  until  his  fees  and  charges  are  paid/* 
although  the  attachment  is  discharged  by  the  giving  of  a  statutory  bond,*'^  or  the 
execution  superseded  by  the  giving  of  a  stay  bond,'^^  or  where,  after  the  levy  of 
an  attachment  or  execution,  the  debt  or  claim  is  compromised  or  settled  between 
the  parties.*^  It  is,  however,  the  duty  of  the  sheriff  to  inform  the  owner  of  the 
property  of  the  amount  of  his  fees,*^  and,  when  demand  for  the  property  is  made, 
to  offer  to  return  the  same  upon  payment  of  his  fees.*^ 

b.  Where  Seizure  Wrongful.  Where  the  process  or  writ  under  which  prop- 
erty has  been  seized  is  set  aside  or  quashed,  the  sheriff  has  no  lien  on  the  property 
for  his  fees  and  charges,^^  nor  can  he  sell  such  property  in  order  to  compensate  or 
reimburse  himself ;  and  a  fortiori  a  sheriff  who  has  seized  property  not  belonging 
to  defendant  acquires  no  lien  thereon.^^ 

e.  Waiver  of  Lien.  A  sheriff  or  constable  who  relinquishes  possession  of 
property  seized  by  him  under  legal  process  waives  any  lien  on  such  property  for 
his  fees  and  charges.^^ 


41.  Cramer  V.  Brasher,  15  Colo.  216,  25 
Pac.  180. 

42.  People  v.  Darrah,  84  111.  App.  515. 

43.  Liens  generally  see  Liens,  25  Cyc.  655. 

44.  Pailhes  v.  Thielen,  1  La.  Ann.  34; 
Rhoads  v.  Woods,  41  Barb.  (N.  Y.)  471;  Mc- 
Neil V.  Bean,  32  Vt.  429. 

A  reasonable  sum  for  the  expenses  of  re- 
gaining possession  of  property  which  has 
been  levied  on  by  a  sheriff  and  afterward 
taken  out  of  his  possession  follows  the  lien 
of  the  sheriff,  and  to  this  extent  he  may  in- 
sist on  being  paid,  if  he  acquires  possession 
in  a  lawful  manner.  Rhoads  v.  Woods,  41 
Barb.  (N.  Y.)  471. 

The  sheriff's  prior  lien  extends  only  to  the 
avails  of  the  property  itself,  and  not  to 
money  received  from  one  who  recognized  to 
plaintiff  for  costs,  and  who  makes  payment 
in  satisfaction  of  his  liability  under  such 
recognizance.    McNeil  v.  Bean,  32  Vt.  429. 

45.  Jones  v.  Gould,  119  N.  Y.  App.  Div. 
817,  104  N.  Y.  Suppl.  935  (where  the  order 
discharging  the  attachment  provided  for  such 
payment)  ;  Tribune  Assoc.  v.  Eisner,  etc., 
Co.,  49  N.  Y.  App.  Div.  141,  63  N.  Y.  Suppl. 
94;  Lawlor  i*.  Magnolia  Metal  Co.,  2  N.  Y. 
App.  Div.  552,  38  N.  Y.  Suppl.  36  [affirming 
16  Misc.  151,  38  N.  Y.  Suppl.  297,  distin- 
guishing  Rowe  V.  U.  S.  Reflector  Co.,  36  Hun 
(N.  Y.)  407,  and  folloiced  in  Esselstyn  v. 
Union  Surety,  etc.,  Co.,  82  N.  Y.  App.  Div. 
474,  81  N.  Y.  Suppl.  532]. 

46.  Sam  Yuen  v.  McMann,  99  Cal.  497,  34 
Pac.  SO. 

47.  Perrin  V,  McMann,  97  Cal.  52,  31  Pac. 
837;  Howard  v.  Levy  Ct.,  1  Harr.  &  J.  (Md.) 
558,  holding  that  where  tlie  parties  com- 
promised the  debt  after  a  levy  the  sheriff 
might  sell  to  the  amount  of  his  poundage 
fees.  Contra,  Jackson  v.  Anderson,  4  Wend. 
(N.  Y.)  474  [approved,  in  Craft  v.  Merrill, 
14  N.  Y.  456 ;  Whitehall  v.  Weed,  8  How.  Pr. 


(N.  Y.)  104]  (holding  that  the  sheriff  has  no 
right  to  sell  the  property  of  a  defendant  in 
an  execution  for  the  purpose  of  collecting  his 
fees,  after  notice  of  satisfaction  of  the  judg- 
ment, unless,  perhaps,  where  there  was  col- 
lusion bet\\een  the  parties  and  plaintiff  and 
his  attorney  are  irresponsible)  ;  Felker  V. 
Emerson,  17  Vt.  101. 

48.  Sam  Yuen  v.  McMann,  99  Cal.  497,  34 
Pac.  80. 

49.  Sam  Yuen  v.  McMann,  99  Cal.  497,  34 
Pac.  80. 

50.  W^ard  v.  Barnes,  95  Ga.  103,  22  S.  E. 
133  [followed  in  Read  v.  Williams,  95  Ga. 
108,  22  S.  E.  213]  ;  Upton  v.  Electric  Constr., 
etc.,  Co.,  89  Hun  (N.  Y.)  502,  35  N.  Y.  Suppl. 
426  (holding  that  Laws  (1892),  c.  418,  pro- 
viding that  where  an  attachment  is  vacated 
the  sheriff  is  entitled  to  poundage  on  the 
value  of  the  property  attached,  and  such  ad- 
ditional compensation  for  his  trouble  and 
expenses  as  the  judge  issuing  the  warrant 
allows,  does  not  entitle  the  sheriff  to  a  lieu 
on  the  attached  goods,  unless  the  attachment 
is  finally  sustained)  ;  Bowe  v.  U.  S.  Reflector 
Co.,  36  Hun  (N.  Y.)  407  [ovcrndiug  as  to 
this  point  but  affirming  on  other  grounds  66 
How.  Pr,  41  {following  Hall  v.  U.  8.  Re- 
flector Co.,  66  How.  Pr.  (X.  Y.)  31),  and 
followed  in  Lawlor  r.  Magnolia  Metal  Co.,  2 
N.  Y.  App.  Div.  552,  ,38  N.  Y.  Suppl.  36 
{afirminq  16  Misc.  151,  38  N.  Y  Suppl. 
297)]  (holding  that  Code  Civ.  Proc.  §  709,  is 
unconstitutional  and  void  in  so  far  as  it  at- 
tempts to  make  defendant  liable  for  the 
sheriff"s  costs  and  expenses  under  an  attach- 
ment which  has  been  vacated  and  set  aside). 

51.  Read  r.  Williams,  95  Ga.  108,  22  S.  E. 
213  [following  Ward  v.  Barnes,  95  Ga.  103, 
22  S.  E.  133]. 

52.  Longneckor  r.  Shields.  1  Colo.  App.  264, 
28  Pac.  659;  Morton  r.  Hodgdon.  32  Me.  127. 

53.  Citizens'  Sav.  Bank  r.^Kock,  117  Mich. 
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15.  Detention  of  Prisoner  Until  Fees  Paid.  A  constable  who  has  arrested  a 
prisoner  under  a  body  execution  has  a  right  to  detain  such  prisoner  until  his  fees 
are  paid,  and  is  not  obliged  to  release  him  on  payment  of  the  amount  of  the 
execution  less  such  fees.^* 

F.  Recording  of  Fees.  In  Alabama  the  sheriff  is  required  to  keep  a  fee 
book  and  enter  all  his  fees  therein,  and  if  he  keeps  no  book  he  is  entitled  to  no 
fees,  while  if  he  does  keep  the  book  he  is  not  entitled  to  fees  which  he  has  failed 
to  enter  therein.^^ 

G.  Recovery  Back  of  Money  Paid  to  or  Collected  by  Sheriff  — 
1.  Right  of  County.  A  county  may  recover  from  the  sheriff  money  paid  him 
by  it  in  excess  of  what  he  was  lawfully  entitled  to  receive,^^  or  compensation 
which  he  drew  without  the  statute  in  reference  to  the  allowance  thereof  hav- 
ing been  complied  with;  and  it  has  been  held  that  such  recovery  may  be  had 
even  though  the  payment  was  made  under  a  misapprehension  of  law,^^  and  on 
the  order  of  its  governing  body,  with  full  knowledge  of  the  facts  and  without 
fraud. 

2.  Right  of  Private  Individual.  A  private  individual  who  has  paid  money 
to  a  sheriff  for  his  services,  with  full  knowledge  of  the  facts  and  without  legal 
compulsion,  cannot  recover  back  such  payment;  and  where  the  money  collected 
under  an  execution  is  not  enough  to  satisfy  the  debt  and  lawful  costs,  and  the 
sheriff  retains  more  than  his  lawful  fees,  defendant  in  execution  cannot,  after 
paying  to  plaintiff  the  balance  of  his  debt,  allowing  the  sum  appropriated  by  the 
sheriff,  recover  from  the  sheriff  the  amount  unlawfully  retained  by  him.®^  But 
one  who  has,  in  order  to  release  his  property  from  an  execution,  paid  the  sheriff 
commissions  to  which  he  is  entitled  if  the  execution  is  legal,  may  recover  such 
payment  if  the  execution  be  in  fact  illegal;     and  an  action  will  lie  to  recover 


118,  75  N.  W.  444  (holding  that  a  constable 
who,  at  the  direction  of  a  mortgagee  of  a 
corporation,  takes  possession  of  the  property 
under  a  chattel  mortgage  and  sells  the  same, 
waives  all  lien  for  his  fees  by  delivering  the 
property  to  the  purchaser,  and  is  not  en- 
titled to  an  allowance  on  a  receiver  being 
appointed  for  the  corporation,  but  has  a  per- 
sonal claim  against  the  mortgagee  alone)  ; 
Miller  v.  Miller,  108  N.  Y.  App.  Div.  310,  95 
N.  Y,  Suppl.  763. 

54.  Tait  V.  Stronach,  17  N.  Brunsw.  226. 

55.  Bilbro  v.  Drakeford,  78  Ala.  318  [fol- 
lowed in  McDonald  v.  Cox,  104  Ala.  379,  16 
So.  113]. 

Entry  in  private  memorandum  book  not 
sufficient. —  McDonald  v.  Cox,  104  Ala.  379, 
16  So.  113. 

56.  Jones  County  V.  Arnold,  134  Iowa  580, 
111  N.  W.  973;  Megaarden  v.  Hennepin 
County,  102  Minn.  134,  112  N.  W.  899;  Hud- 
son County  V.  Kaiser,  75  N.  J.  L.  9,  69  Atl. 
25  [following  Camden  v.  Varney,  63  N.  J.  L. 
325,  43  Atl.  889]. 

The  double  payment  by  a  county  of  fees 
and  costs  to  a  sheriff,  through  a  mistake  of 
the  clerk  in  twice  certifying  to  bills  for  the 
same  services,  is  a  mistake  of  fact  on  the 
part  of  the  supervisors  and  the  amount  erro- 
neously paid  may  be  recovered  back.  Holmes 
V.  Lucas  County,  53  Iowa  211,  4  N.  W.  918. 

Time  for  bringing  action. — A  statute  provid- 
ing that  an  action  against  a  sheriff  for  any  act 
done  in  his  official  capacity  and  in  virtue  of 
his  office  or  for  any  omission  of  an  ofiicial 
duty  shall  be  commenced  within  three  years 
of  the  accrual  of  the  cause  of  action  does 


not  bar  an  action  commenced  after  that  period 
against  a  sheriff  to  recover  for  money  ob- 
tained from  the  county  on  fraudulent  bills 
for  official  services.  Megaarden  v.  Hennepin 
County,  102  Minn.  134,  112  N.  W.  899. 

Measure  of  recovery. — Where  it  appeared 
that  the  sheriff  had  received  county  orders 
which,  when  issued  and  delivered,  had  a 
market  value  of  but  ninety  per  cent  of  their 
face  value,  and  had  transferred  such  orders 
to  others  at  that  rate,  it  was  held  that  the 
measure  of  recovery  was  the  amount  which 
the  sheriff  received,  and  not  the  face  value  of 
the  orders.  Douglas  County  v.  Sommer,  120 
Wis.  424,  98  N.  W.  249. 

57.  Douglas  County  v.  Sommer,  120  Wis. 
424,  98  N.  W.  249. 

58.  Douglas  County  V.  Sommer,  120  Wis. 
424,  98  N.  W.  249.  Contra,  Painter  v.  Polk 
County,  81  Iowa  242,  47  N.  W.  65,  25  Am. 
St.  Rep.  489. 

59.  Hudson  County  v.  Kaiser,  75  N.  J.  L. 
9,  69  Atl.  25  [following  Camden  V.  Varney, 
63  N.  J.  L.  325,  43  Atl.  889].  But  compare 
La  Salle  County  v.  Milligan,  143  111.  321,  32 
N.  E.  196  [affirming  34  111.  App.  346]. 

The  defense  of  voluntary  payment  is  not 
available  in  such  a  case.  Hudson  County  v. 
Kaiser,  75  N.  J.  L.  9,  69  Atl.  25  [folloicing 
Camden  v.  Varney,  63  N.  J.  L.  325,  43  Atl. 
889].  Contra,  Randall  v.  Lyon  County,  20 
Nev.  35,  14  Pac.  583. 

60.  Newell  v.  March,  30  N.  C.  441  j  Straf- 
ford V.  Blaisdell,  45  Vt.  549. 

61.  Chenault  v.  Walker,  22  Ala.  275. 

62.  Cleveland  v.  McCravy,  46  S.  C.  252, 
24  S.  E.  175. 
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commissions  received  and  retained  by  a  sheriff  on  an  unauthorized  sale  which 
has  been  set  aside. 

H.  Liability  of  Sheriff  to  County  For  Receipts  of  Office.  Even  where 
he  is  paid  a  salary  the  sheriff  usually  receives  fees  for  his  services/*  but  is  required 
to  account  for  and  pay  into  the  county  treasury  the  fees  received/^  or  the  excess 
of  such  fees  over  the  amount  allowed  him  for  salary  and  expenses. Accordingly 
a  sheriff  has  been  held  accountable  for  amounts  received  for  the  transportation 
of  prisoners  to  the  state  prison  or  insane  persons  to  an  insane  asylum/^  money 
paid  by  the  federal  government  for  keeping  prisoners  in  excess  of  what  is  needed 
for  their  food  and  care,^^  fees  received  for  committing  prisoners  to  and  discharging 
them  from  the  county  jail,'^  and  the  surplus  of  moneys  paid  him  by  the  county 
for  the  care  of  prisoners. '^^  But  it  has  been  held  that  he  need  not  account  for 
his  per  diem  for  attendance  at  court,  money  paid  him  to  defray  expenses  of 
advertising,^^  amounts  received  for  services  in  his  individual  rather  than  official 
capacity,^*  or  the  fees  allowed  to  guards  and  assistants  in  conveying  prisoners 
to  the  penitentiary.'^^ 


63.  Shropshire  V.  Pullen,  3  Bush  (Ky.) 
512. 

The  statute  of  limitations  does  not  begin 
to  run  against  such  an  action  until  the  sale 
is  set  aside.  Shropshire  v.  Pullen,  3  Bush 
(Ky.)  512. 

64.  Carroll  County  v.  Durham,  219  111. 
64,  76  N.  E.  78;  Starr  v.  Delaware  County, 
40  Ind.  App.  7,  76  N.  e.  1025,  79  N.  E.  390; 
People  V.  Denton,  41  N.  Y.  App.  Div.  386,  58 
N.  Y.  Suppl.  722. 

65.  California. —  Santa  Clara  County  v. 
Branham,  77  Cal.  592,  20  Pac.  75;  Adams  v. 
San  Francisco,  50  Cal.  117. 

Idaho. —  ISIaylor  v.  Vermont  L.  &  T.  Co., 
6  Ida.  251,  55  Pac.  297. 

Illinois. —  La  Salle  County  v.  Milligan,  143 
111.  321,  32  N.  E.  196. 

Indiana. —  Starr  v.  Delaware  County,  40 
Ind.  App.  7,  76  N.  E.  1025,  79  K  E.  390. 

Missouri. —  Jackson  County  v.  Stone,  168 
Mo.  577,  68  S.  W.  926,  90  Am.  St.  Rep.  440. 

New  York. —  People  v.  Denton,  41  N.  Y. 
App.  Div.  386,  58  N.  Y.  Suppl.  722;  Dos 
Passos  V.  New  York,  45  Misc.  394,  90  N.  Y. 
Suppl.  398. 

Wisconsin. —  See  Cutts  v.  Rock  County,  82 
Wis.  17,  51  N.  W.  881,  holding  that  where 
the  sheriff  receives  a  salary  in  lieu  of  all 
fees  and  compensation  for  the  sheriff,  under- 
sheriff,  and  deputy  sheriff,  for  all  services 
rendered  by  such  officers  within  the  limits  of 
the  county,  for  which  salary  the  county  is 
liable,  the  fact  that  a  county  has  collected 
fees  for  services  of  such  officers  in  attendance 
on  cases  which  came  into  the  county  on 
changes  of  venue  from  other  counties  does 
not  entitle  the  sheriff  to  such  fees,  and  that 
an  under-sheriff  who  is  also  a  constable  can- 
not recover  from  his  county  for  services  as 
such  constable  in  attendance  at  the  circuit 
court,  even  though  he  was  required  by  the 
sheriff  to  attend  only  as  such  constable. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  98. 

66.  Carroll  v.  Durham,  219  111.  64,  70 
N.  E.  78;  People  v.  Gregory,  11  111.  App. 
370;  Harrington  v.  St.  Louis,  107  Mo.  327, 
17  S.  W.  897. 


67.  Adams  v.  San  Francisco,  50  Cal.  117 
[follotced  in  Santa  Clara  County  v.  Bran- 
ham,  77  Cal.  592,  20  Pac.  75];  People  v. 
Foster,  133  111.  496,  23  N.  E.  615;  Drexel  v. 
Douglas  County,  62  Nebr.  862,  87  N.  W. 
1053. 

68.  Adams  v.  San  Francisco,  50  Cal.  117 
[followed  in  Santa  Clara  County  v.  Bran- 
ham,  77  Cal.  592,  20  Pac.  75]. 

69.  Hudson  County  v.  Kaiser,  75  N.  J.  L. 
9,  69  Atl.  25. 

70.  Smith  v.  State,  169  Ind.  260,  82  N.  E. 
450;  Starr  v.  Delaware  County,  40  Ind.  App. 
7,  76  N.  E.  1025,  79  N.  E.  390. 

71.  Hudson  County  v.  Kaiser,  75  IST.  J.  L. 
9,  69  Atl.  25,  so  holding  on  the  ground  that 
the  moneys  were  either  received  by  the 
sheriff  as  the  agent  of  the  board  of  free- 
holders to  be  used  solely  for  the  purpose  of 
performing  his  statutory  duty,  which  would 
necessitate  the  return  of  the  portion  not  so 
used,  or  they  were  received  partly  for  that 
purpose  and  partly  as  compensation  for  his 
own  services  in  caring  for  the  witnesses  in 
the  jail,  in  which  case  the  surplus  received 
as  compensation  belonged  to  the  county  by 
virtue  of  Lav.-s  (1905),  c.  6,  p.  19,  4, 
which  provides  for  the  payment  of  a  salary 
to  such  sheriffs  in  full  compensation  of  all 
services  rendered  by  them,  and  "  in  lieu  of 
all  fees  and  other  compensation  whatever 
theretofore  provided." 

72.  State  v.  Flvnn,  161  Ind.  554,  69  X.  E. 
159;  Seller  r.  State,  160  Ind.  005,  65  N.  E. 
922,  66  N.  E.  946,  67  N.  E.  448;  Morgan 
County  r.  Crone,  36  Ind.  App.  283,  75  N.  E. 
826  [followed  in  Morgan  County  r.  Neelv,  36 
Ind.  App.  706,  75  N.  E.  829];  Comer  v. 
Morgan  County,  32  Ind.  App.  477,  70  N.  E. 
179. 

73.  Philadelphia  r.  Wright,  12  Phila.  (Pa.) 
467.  , 

74.  Drexel  r.  Doudas  County,  02  Nebr. 
862,  87  N".  W.  1053,  holding  tliat  a  sheriff  is 
not  required  to  account  to  the  county  for 
moneys  received  by  him  while  acting  as  tem- 
porary receiver. 

75.  Drexel  r.  Doudas  County,  02  Nebr. 
802,  87  N.  \V.  1053.  ^ 
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1.  Reports  and  Accountings.  Where  the  fees  of  the  office  belong  to  the 
county  rather  than  to  the  sheriff/*^  that  officer  is  usually  required  to  make  period- 
ical reports  to  the  county  officials  of  the  fees  received,  and  to  account  for  such 
fees  from  time  to  time.'^^  Under  a  statute  providing  that  the  sheriff  shall  not 
perform  any  official  service  except  upon  prepayment  of  his  fees,  the  sheriff  must 
account  for  all  fees  earned,  whether  collected  or  not."^^ 

V.  CIVIL  LIABILITIES. 

A.  General  Rules  in  Relation  to  Liability  —  1.  Officer  Liable  For  Mis- 
feasance OR  Nonfeasance.  A  sheriff  or  constable  who  is  guilty  of  misfeasance  or 
nonfeasance  in  office  is  liable  therefor  to  the  person  injured  thereby;  and  the 
ignorance  of  the  officer  as  to  what  was  his  duty  under  the  circumstances  cannot 
protect  him  from  liability  for  neglect  to  perform  that  duty.^^  But  where  a  duty 
of  the  sheriff  may  lawfully  be  performed  b}^  the  judgment  creditor  and  he  under- 
takes to  perform  it  he  cannot  hold  the  sheriff  liable  for  failure  to  perform  it; 
and  a  fortiori  a  sheriff  cannot  be  held  liable  for  a  failure  to  do  something  which 
he  had  no  authority  to  do.^^ 

2.  Judicial  or  Ministerial  Functions.  The  sheriff  is  always  liable  for  a  breach 
of  his  ministerial  duties  ;    but  no  liability  can  arise  out  of  what  he  has  done  when 


76.  See  swpra,  IV,  H. 

77.  People  v.  Foster,  133  III.  496,  23  N.  E. 
615  (holding'  that  the  sheriff  should  include 
in  his  report  fees  received  by  him  from  the 
state  for  conveying  prisoners  to  the  peniten- 
tiary) ;  Macon  County  v.  Mauzv,  38  111.  App. 
129  (holding  that  Fees  and  Salary  Act,  §  51, 
whicli  requires  the  sheriff  to  report  fees  re- 
ceived during  tlie  half  year  which  have  been 
earned  in  previous  years,  does  not  require 
him  to  report  money  received  in  payment  of 
a  judgment  which  he  had  recovered  against 
the  county  for  fees  theretofore  earned)  ;  Har- 
rington V.  St.  Louis,  107  Mo.  327,  17  S.  W. 
897  (holding  that  the  sheriff  must  make  a 
separate  statement  of  account  for  each  year, 
which  must  contain  a  statement  of  all  fees, 
etc.,  earned  during  the  year,  although  not 
then  collected,  and  cannot  combine  the  ac- 
counts of  two  years,  and  thus  fill  out  a  de- 
ficiency of  one  year  by  an  excess  of  another 
year ) . 

78.  Trice  v.  Crittenden  County,  7  Ark.  159; 
Adams  r.  San  Francisco,  50  Cal.  117;  Davis 
V.  McAlpin,  26  N.  C.  140. 

In  a  proceeding  against  a  sheriff  for  an 
account  of  moneys  in  his  hands  belonging  to 
the  county,  the  record  must  show  that  the 
officer  failed  to  settle  his  account  as  required 
by  law.  Trice  v.  Crittenden  County,  7  Ark.  159. 

Settlement  prima  facie  binding  on  sheriff 
and  his  sureties. —  Davis  v.  McAlpin,  26  IsT.  C. 
140. 

Interest  on  balance. — \ATiere  an  account 
between  the  state  and  a  sheriff  had  passed 
through  the  auditor-general's  office  and  been 
approved  by  the  treasurer,  finding  a  large 
balance  due  to  the  state,  but  the  sheriff  had 
no  notice  of  the  statement  of  the  accounts, 
and  had  never  presented  an  account  for  set- 
tlement, and  after  a  suit  on  his  bond  the 
balance  was  reduced  by  the  sheriff's  applica- 
tion to  the  auditor-general,  the  state  was  not 
entitled  to  interest  on  the  reduced  balance. 
Com.  V.  Fitler,  12  Serg.  &  R.  (Pa.)  277. 

[IV,  I] 


Method  of  excepting  to  settlement.—  Under 

Ky.  St.  §  4146,  providing  that  the  report  of 
settlement  made  with  a  sheriff  by  the  com- 
missioner of  the  court  "  shall  be  filed  in  the 
county  court  clerk's  oflice  and  be  subjected 
to  exceptions  by  the  sheriff  or  county  attor- 
ney, who  shall  represent  the  Commonwealth 
and  county,  and  the  county  court  shall  try 
and  determine  such  exceptions,"  no  person  ex- 
cept the  sheriff  or  the  county  attorney  can 
file  exceptions  to  the  sheriff's  settlement ;  and 
therefore  the  remedy  of  any  other  person  is 
a  suit  in  equity  to  surcharge  the  settlement. 
Little  V.  Strow,  112  Kv.  527,  66  S.  W.  282, 
23  Ky.  L.  Rep.  1829. 

79.  Naylor  v.  Vermont  Loan,  etc.,  Co.,  6 
Ida.  251,  55  Pac.  297. 

80.  Alabama. —  Clarke  V.  Gary,  11  Ala.  98. 
Connecticut. —  Tucker  v.  Bradley,  15  Conn. 

46.  ^ 

Georgia. —  York  17.  Clopton,  32  Ga.  362. 
New  York. —  Carpenter  v.  Doody,    1  Hilt. 

Vermont. —  Hutchinson  v.  Parkhurst,  1  Aik. 
258. 

United  States. —  South  v.  Maryland,  18 
How.  396,  15  L.  ed.  433. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  137. 

Sheriffs  are  liable  for  direct  injuries  caused 
by  neglect  or  want  of  skill  in  executing  their 
duties,    Lambeth  v.  New  Orleans,  6  La.  731. 

81.  York       Clopton,  32  Ga.  362. 

82.  Thompson  v.  Coding,  63  Me.  425,  so 
holding  as  to  the  recording  of  an  extent. 

83.  Hall,  etc.,  Woodworking  Mach.  Co.  V. 
Barnes,  115  Ga.  945,  42  S.  E.  276,  holding 
that  a  sheriff  cannot  be  held  liable  by  plain- 
tiff in  trover  against  a  corporation  for  fail- 
ure to  arrest  the  officers,  or  for  failure  to 
take  a  bond  from  defendant  for  the  property, 
when  it  declines  to  give  one. 

84.  Scott  V.  Ryan,  115  Ala.  587,  22  So. 
284;  South  i;.  Maryland,  18  How.  (U.  S.) 
396,  15  L.  ed.  433. 
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acting  in  a  judicial  capacity, even  though  he  has  acted  corruptly, unless  he 
has  mahciously  deprived  some  person  of  his  rights. 

3.  Acts  Done  After  Termination  of  Incumbency.  Where  a  sheriff  levies  on  and 
sells  property  under  an  execution  coming  to  his  hands  after  the  expiration  of 
his  term,  he  is  liable  as  a  trespasser. 

4.  Liabilities  of  Deputies  —  a.  In  General.  Where  a  deputy  of  the  sheriff, 
acting  in  the  sphere  of  his  office,  does  a  voluntary  wrong,  he  may  be  held  per- 
sonally liable  therefor,  as  by  such  act  he  becomes  a  personal  wrong-doer;  but 
he  incurs  no  personal  liability  to  an  individual  who  is  injured  by  reason  of  his 
mere  official  nonfeasance,'"*^  neglect, or  unintentional  misfeasance, as  in  such 
case  the  wrong  is  purely  official  and  not  the  personal  act  of  the  deputy  and  hence 
is  attributable  to  the  sheriff  alone,  unless  the  statute  expressly  gives  a  remedy 
against  the  deputy.^*  So  where  a  deputy  sheriff  collects  money  on  an  execution 
and  pays  it  over  to  the  sheriff,  the  deputy  cannot  be  held  liable  for  not  paying 
the  money  to  the  execution  plaintiff.®^  But  a  deputy  sheriff  who  gives  his  receipt 
for  notes  placed  in  his  hands  to  be  collected  thereby  assumes  an  agency  for  the 
owner  of  such  notes  which  is  extra-official,  and  is  personally  liable  for  negli- 
gence or  misconduct  in  the  matter,  and  a  deputy  sheriff  who  insures  property 
in  his  hands  as  such  is  liable  for  the  premium. The  deputy  is  of  course  liable 


85.  Scott  V.  Ryan,  115  Ala.  587,  22  So. 
284;  South  t?.  Maryland,  18  How.  (U.  S.) 
396,  15  L.  ed.  433  {explaining  Ashby  v. 
White,  2  Ld.  Raym.  938,  92  Eng.  Reprint 
126]. 

86.  Scott  V.  Ryan,  115  Ala.  587,  22  So. 
284. 

87.  South  V.  Maryland,  18  How.  (U.  S.) 
396,  15  L.  ed.  433;  Ashby  v.  White,  2  Ld. 
Raym.  938,  92  Eng.  Reprint  126. 

88.  Andress  r,.  Broughton,  21  Ala.  200. 

89.  Kentucky. —  Murrell  v„  Smith,  3  Dana 
462. 

Maine. —  Ross  v.  Philhrick,  39  Me.  29. 
Maryland. —  Mark  v.   Lawrence,  5  Harr. 
&  J.  04. 

Massachusetts. —  McCabe  v.  Maguire,  182 
Mass.  255,  65  N.  E.  162. 

Vermont. —  Hutchinson  v.  Parkhurst,  1  Aik. 
258. 

Wisconsin. —  Remlinger  v.  Weyker,  22  Wis. 
383 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
statbles,"  §  138. 

Deputy  constable  personally  liable  for  levy- 
ing on  goods  not  belonging  to  execution  de- 
fendant.—  Hoye  V.  Raymond,  25  Kan.  665. 

90.  Alabama. —  Pond  v.  Vanderveer,  17  Ala. 
426,  holding  that  a  deputy  sheriff  is  not 
liable  to  a  plaintiff  in  attachment  for  failing 
to  require  sufficient  security  on  the  replevy 
bond  taken  by  him  for  goods  seized  under  the 
attachment. 

Kentucky. —  Harlan  v.  Lumsden,  1  Duv.  86 
(holding  that  a  deputy  sheriff  is  not  liable 
directly  to  the  state  for  failure  to  pay  into 
the  treasury  public  revenues  collected  by 
him)  ;  Murrell  v.  Smith,  3  Dana  462;  Owens 
r.  Gatewood,  4  Bibb  494.  See  also  Caldwell 
V.  Holly,  1  A.  K.  Marsh.  429. 

1^'ew  Hampshire. —  Wilson  v.  Rich,  5  N.  H. 
455. 

New  York. —  Colvin  v.  Holbrook,  2  N.  Y. 
126  [affirming  3  Barb.  475],  holding  that 
where  a  deputy  sheriff  has  rightfully  received 


money  in  that  character,  and  refuses  on  de- 
mand, while  the  money  is  yet  in  his  hands, 
to  pay  it  to  the  person  to  whom  it  belongs, 
such-  person  cannot  maintain  assumpsit 
against  such  deputy  therefor. 

North  Carolina. —  Tarkinton  f.  HasseH,  27 
N.  C.  359;  Mitchell  v.  Durham,  13  N.  C.  538. 

Vermont. —  Abbott  v.  Kimball,  19  Vt.  551, 
47  Am.  Dec.  708;  Hutchinson  v.  Parkhurst, 
1  Aik.  258. 

Virginia. —  Armistead  v.  Marks,  1  Wash. 
325 ;  White  v.  Johnson,  1  Wash.  159. 

Canada. —  See  Bird  r.  Hopkins,  (Hil.  T.  5 
Vict.)  3  Ont.  Case  Law  Dig.  6389. 

See  43  Cent.  Dig.  tit.  ''Sheriffs  and  Con- 
stables," §  138: 

But  compare  Draper  v.  Arnold,  12  Mass. 
449.    And  see  Esty  v.  Chandler,  7  Mass.  464. 

91.  Buck  V.  Ashlev,  37  Vt.  475. 

92.  Murrell  v.  Smith,  3  Dana  (Ky.)  462 
(taking  insufficient  security)  ;  Holt  v.  Jarvis, 
Draper  (U.  C.)  190. 

93.  Murrell  v.  Smith,  3  Dana  (Ky.)  462; 
Paddock  v.  Cameron,  8  Cow.  (X.  Y.)  212. 

Liability  of  sheriff  for  acts  or  omissions 
of  deputy  see  infra,  V,  B. 

94.  Helm  v.  Haycraft,  2  Litt.  (Ky.)  171. 
See  also  Vance  v.  Campbell,  8  Humphr. 
(Tenn.)  524. 

95.  Varncr  r.  Wooten,  38  Oa.  575  (hold- 
ing that  in  sncli  case  plaintiff  must  pur- 
sue his  remedy  against  tlie  siierill')  ;  ]>artlett 
v.  Halliga)!,  10  N.  Y.  Suppl.  35  [distinguish- 
ing Whitman  r.  Haines,  4  X.  Y.  Suppl.  48] 
(holding  tliat  a  deputy  sheriff  cannot  be  held 
for  contempt,  in  refusing  to  pay  over  money 
collected  on  execution,  where  it  appears  that 
the  deputy  paid  tlie  money  so  collected  to  the 
sheriff,  wlio  on  the  same  day  paid  it  back  to 
the  deputy  in  settlement  of  wages  due). 

96.  Rose  V.  Lane,  3  Humphr.'  (Tenn.)  218. 

97.  White  v.  ISIadison,  26  X.  Y.  117,  26 
How.  Pr.  481,  whore  a  deinity  sherilV  who 
had.  insured  property  held  under  legal  process 
in  a  mutual  insurance  company."  giving  a 
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to  the  sheriff  for  nonfeasance  and  unintentional  misfeasance  as  well  as  for  wilful 
misfeasance.^^ 

b.  Deputy  Acting  as  Sheriff.  It  has  been  held  that  where  a  sheriff  who  at 
the  expiration  of  his  term  of  office  has  in  his  hands  process  not  fully  executed 
dies  before  the  complete  execution  thereof,  his  under-sheriff  becomes  substituted 
in  his  place,  assumes  all  his  liabilities  in  respect  to  such  process,  and  is  personally 
liable  for  moneys  collected  by  him  thereunder. 

5.  Liabilities  of  Coroner  Acting  as  Sheriff.  Where  a  coroner  acts  as  sheriff  ^ 
his  liabilities  are  the  same  as  those  of  the  sheriff.^ 

6.  Liabilities  of  De  Facto  Officers.  One  who  has  acted  as  a  sheriff,  deputy, 
or  constable  under  such  circumstances  as  to  make  him  an  officer  de  facto  ^  is  sub- 
ject to  the  same  liability  for  official  misfeasance  or  nonfeasance  as  though  he 
were  the  rightful  incumbent  of  the  office ;  *  and  in  addition  to  this  he  may  be  held 
liable  for  acts  which  would  impose  no  liability  were  he  the  rightful  incumbent, 
under  the  rule  that  one  who  justifies  his  acts  under  his  official  character  puts 
his  title  in  issue  and  must  establish  his  right  to  the  office  in  order  to  escape 
liability.^ 

7.  Liabilities  of  Persons  Aiding  Officers.  A  stranger  who  comes  to  the  aid 
of  an  officer  in  the  lawful  execution  of  process  incurs  no  liability  thereby,^  although 
the  subsequent  acts  or  omissions  of  the  officer  are  such  as  to  make  the  officer 
a  trespasser  ah  initoJ  But  where  the  original  act  of  the  officer  is  unlawful  in 
itself  any  stranger  who  aids  him  in  it  is  liable  to  the  person  injured  thereby,^ 
although  he  acts  at  the  officer's  command.^  The  mere  fact  that  an  officer  has 
committed  illegal  acts  in  the  course  of  the  execution  of  process  can,  however, 
impose  no  hability  upon  persons  who  come  to  his  assistance  after  the  illegal  acts 
have  been  committed  and  without  knowledge  thereof,  and  who  aid  only  in  acts 
which  are  in  themselves  legal. Where  plaintiff  in  replevin  undertakes  to  serve 


premium  note  signed,  "  N.  D.  Snow,  Sheriff, 
by  A.  Z.  Madison,  Deputy,"  was  held  liable 
for  the  amount  of  the  note,  and  of  costs  of  a 
previous  action  against  the  sheriff,  which  was 
nonsuited  for  want  of  authority  in  the 
deputy  tn  give  such  note,  on  the  ground  of 
an  implied  warranty  that  he  had  such  au- 
thority. 

98  "^Harlan  f.  Lumsden,  1  Duv.  (Ky.)  86; 
Kouns  V.  Davis,  2  B.  Mon.  (Ky.)  278;  Wil- 
son V.  Rich,  5  X.  H.  455;  Colvin  f.  Holbrook, 
2  N.  Y.  126  [affirming  3  Barb.  475]. 

Wrongful  recovery  against  sheriff  without 
notice  to  deputy.-- -Where  suit  was  brought 
against  a  sheriff  for  an  alleged  default  of  his 
deputy,  and  he  made  no  defense  and  gave  the 
deputy  no  notice  of  the  proceedings,  in  conse- 
quence of  which  a  judgment  was  rendered 
which  was  erroneous  as  to  the  law  and  unjust 
as  to  the  merits,  the  sheriff  could  not  re- 
cover the  amount  of  the  judgment  from  his 
deputy.  Fletcher  v.  Chapman,  2  Leigh  (Va. ) 
560. 

Liability  of  deputy  employed  by  person  to 
whom  office  farmed  out. — Where  a  sheriff 
farmed  out  his  oflice  to  A,  giving  him  the 
management  of  the  ofnce,  with  powers  to 
select,  employ,  control,  and  dismiss  deputies, 
and  A  selected  B  as  a  deputy,  who  gave  no 
bond  to  the  sheriff,  it  was  held  that  B,  who 
had  paid  over  money  collected  on  executions 
and  returned  executions  to  A,  was  not  liable 
to  the  sheriff  because  A  had  failed  to  pay 
the  money  collected  and  to  return  the  execu- 
tions to  "  the  creditors,  although  the  sheriff 

[V,  A,  4,  a] 


had  been  compelled  to  pay  for  his  default. 
Holland  V.  Helm,  7  Gratt.  (Va.)  245. 

99.  Newman  v.  Beckwith,  61  N.  Y.  205 
[reversing  5  Lans.  80]. 

1.  Coroner  acting  as  sheriff  see  supra,  II, 
C,  11,  b. 

2.  Horsfall  v.  Sutherland,  31  Nova  Scotia 
471. 

3.  De  facto:  Constable  see  supra,  II,  B, 
7.  Deputy  see  supra,  II,  C,  8.  Sheriff  see 
supra,  II,  A,  9. 

4.  Berry  r.  Hart,  1  Colo.  246;  Dunphy  V. 
People,  25  Mich.  10;  Lawrence  v.  Sherman,  15 
Fed.  Cas.  No.  8,144,  2  McLean  488. 

5.  Patterson  v.  Miller,  2  Mete.  (Ky.)  493; 
Hughes  V.  James,  3  J.  J.  Marsh.  (Ky.)  699; 
Pearce  r.  Hawkins,  2  Swan  (Tenn.)  87,  57 
Am.  Dec.  54. 

6.  Oy stead  v.  Shed,  12  Mass.  506. 

7.  Oystead  v.  Shed,  12  Mass.  506. 

8.  Massachusetts. —  Oystead  v.  Shed,  12 
Mass.  506. 

Michigan. —  Kane  v.  Hutchisson,  93  Mich. 
488,  53  N.  W.  624. 

ISIorth  Carolina. —  State  v.  Whitaker,  107 
N.  C.  802,  12  S.  E.  456. 

South  Carolina. —  McElhenny  v.  Wylie,  3 
Strobh.  284,  49  Am.  Dec.  643. 

Vermont.— Hooker  v.  Smith,  19  Vt.  151,  47 
Am.  Dec.  679. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  138. 

9.  Oystead  v.  Shed,  12  Mass.  506;  Hooker 
V.  Smith,  19  Vt.  151,  47  Am.  Dec.  679. 

10.  Oystead  v.  Shed,  13  Mass.  520,  7  Am. 
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the  writ  as  the  servant  of  the  sheriff,  and  in  doing  so  takes  property  of  a  third 
person,  he  is  hable  as  a  trespasser,  although  the  sheriff  might  have  a  valid  defense, 
as  in  such  case  he  is  a  principal  as  well  as  a  servant  of  the  officer.^^ 

8,  Application  of  Maxim  De  Minimis  to  Injuries  by  Sheriff.  Where  an  act  of 
a  sheriff,  although  perhaps  an  invasion  of  right,  is  of  little  importance  and  the 
injury  resulting  therefrom,  if  any,  is  trifling,  an  application  of  the  maxim  de 
minimis  non  curat  lex    may  prevent  any  recovery  therefor.^^ 

9.  Effect  of  Directions  of  Party  or  Attorney.  Within  certain  Hmits  the 
party  at  whose  instance  process  is  issued  or  his  attorney  has  the  right  to  direct 
the  sheriff  or  constable  as  to  how  it  shall  be  executed,^*  and  where  such  directions 
are  given  the  officer  is  liable  for  any  loss  resulting  from  his  failure  to  follow  the 
same,^^  and  excused  from  liability  to  the  party  for  any  results  proceeding  from 
his  compliance  therewith. So  a  direction  from  an  execution  plaintiff  to  stay 


Dec.  172^  so  stating  the  law  in  a  case  where 
an  officer  after  illegally  breaking  into  a  house, 
summoned  to  his  aid  in  execution  process 
persons  having  no  knowledge  of  his  unlaw- 
ful entry. 

One  who  merely  appraises  or  assists  in 
making  an  inventory  of  goods  levied  upon  by 
a  sheriff  or  marshal,  in  obedience  to  the  sum- 
mons of  the  latter,  is  not  a  trespasser. 
Thrailkill  v.  Daily,  16  Nebr.  114,  19  N.  W.  595. 

11.  Williams  'v.  Bunker,  78  Me.  373,  5 
Atl.  882. 

12.  See  13  Cyc.  779. 

13.  Paul  V.  Slason,  22  Vt.  231,  54  Am. 
Dec.  75,  holding  that  where  an  officer,  who 
had  attached  certain  hay  and  grain,  made  use 
of  a  pitchfork  belonging  to  the  debtor  in  re- 
moving the  same,  and,  when  he  had  com- 
pleted the  removal,  left  it  where  he  found  it, 
and  it  was  received  by  the  debtor,  and  was 
in  no  way  injured,  the  officer  was  not  liable 
in  trespass  for  such  use  of  the  pitchfork.  But 
compare  Fullam  v.  Stearns,  30  Vt.  443,  hold- 
ing that  a  mortgagee  of  bands  connecting 
with  machinery  might  recover  of  an  officer 
levying  an  attachment  on  the  machinery  for 
damages  to  the  bands,  caused  by  cutting:  the 
thongs  by  which  the  bands  were  laced  to- 
gether in  order  to  disengage  the  bands  from 
the  machinery,  instead  of  untying  the  thongs, 
as  he  could  have  done  easily,  although  the 
thongs  were  considerably  worn  and  of  little 
value. 

14.  See  supra,  III,  B,  6,  g,  (i) ;  and  Attach- 
ment, 4  Cyc.  580;  Executions,  17  Cyc.  1077. 

15.  Maine. —  Kimball  v.  Davis,  19  Me.  310. 
MassncltKsetts. —  Peirce    f.    Partridge,  3 

Mete.  44;  Trowbridge  V.  Cushman,  24  Pick. 
310;  Coggeshall  v.  Varnum,  19  Pick.  422; 
Fairfield  f.  Baldwin,  12  Pick.  388;  Barnard 
V.  Ward,  9  Mass.  269. 

New  Hawpshire. —  Smith  v.  Judkins,  60 
N.  H.  127;  Ranlett  V.  Blodgett,  17  N.  H.  298, 
43  Am.  Dec.  603,  holding  that  a  sheriff  tak- 
ing a  writ,  with  special  directions  as  to 
service,  and  requiring  no  written  indemnity, 
is  liable  for  failure  to  follow  his  directions, 
except  on  proof  that  he  could  not  legally  have 
done  so. 

Neiu  York. —  Root  V.  Wagner,  30  N.  Y.  9, 
86  Am.  Dec.  348. 

North  Carolina. —  Nixon  v.  Bagby,  52 
N.  C.  4. 


Washington. —  Murray  v.  Mead,  5  Wash. 
693,  32  Pac.  780. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  140. 

It  is  not  necessary  that  the  grounds  of  the 
request  should  be  communicated  to  the  of- 
ficer in  order  to  render  him  liable  for  disre- 
garding it.  Peirce  v.  Partridge,  3  Mete. 
(Mass.)  44. 

The  fact  that  the  sheriff  acted  in  good  faith 
in  refraining  from  complying  with  the  direc- 
tions given  him  does  not  relieve  him  from 
liability.    Smith  v.  Judkins,  60  N.  H.  127. 

Where  an  execution  plaintiff  and  his  at- 
torney give  conflicting  directions  the  sheriff 
is  liable  if  he  obeys  those  of  the  attorney 
instead  of  those  of  the  party.  Murray  v. 
Mead,  5  Wash.  693,  32  Pac.  780. 

Direction  of  execution  defendant  as  out- 
weighing that  of  plaintiff .— Where  the  stat- 
ute gives  the  execution  defendant  the  right 
to  designate  the  property  first  to  be  taken, 
if  there  be  no  reasonable  doubt  of  title,  the 
sheriff  and  his  sureties  are  not  liable  on  his 
bond  for  failing  to  levy  on  personal  property 
of  the  debtor  as  directed  by  plaintiff,  where 
the  officer  has  levied  on  real  estate  designated 
by  the  execution  defendant.  State  f.  Willis, 
83  Ind.  118. 

16.  Alahama. —  Robertsons.  Coker,  11  Ala. 
466;  McClure  v.  Colclough,  5  Ala.  65  [ap- 
proved in  Gary  v.  Boykin,  7  Ala.  154]. 

ArJcansas. —  Bickham  f.  Kosminsky,  74 
Ark.  413,  86  S.  W.  292. 

Conneciicut. —  Bacon  v.  Fitch,  Kirby  373. 

Delaioare. —  State  r.  Gemmill.  1  Hoiist.  9. 

Georgia. —  See  Holcombe  r.  Dupree,  50  Ga. 
335. 

Illinois. —  People  v.  Offerman,  84  111.  App. 
132. 

Indiana. —  State  r.  Boyd,  63  Ind.  428. 

loiva. —  Alelhoji  r.  Soa'ton.  77  Iowa  151,  41 
N.  W.  600,  holding  that  where  a  sheriff  re- 
leases property  attached,  by  order  of  counsel 
for  both  parties  to  the  action,  as  the  result 
of  an  agreement  between  them,  he  is  not 
liable  to  plaintiff  for  its  value,  although  de- 
fendant fails  to  carry  out  his  agreement  on 
which  the  release  was  ordered. 

Maine. —  Farnham  r.  Gilnian,  24  Me.  250. 
But  compare  Steele  v.  Putney.  15  ;Me.  327, 
holding  that  where  tlie  owwr  of  an  undivided 
share  of  goods  directed  an  officer  to  attach 
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the  execution  of  the  writ  will  relieve  the  officer  from  liability  for  failure  to  levy," 
or  delay  in  levying/^  or  failure  to  arrest  defendant  on  a  body  execution;  and 
in  an  action  against  a  sheriff  for  an  escape,  he  may  rely  on  the  fact  that  the  attorney 
of  plaintiff  ordered  defendant's  discharge. So  also  a  sheriff  who  would  otherwise 


the  whole  at  the  suit  of  himself  and  others, 
without  knowing  at  the  time  that  he  had  any 
interest  therein,  he  was  not  thereby  precluded 
from  recovering  the  value  from  the  officer. 

Missouri. — ^  State  V.  Woods,  7  Mo.  536 
(holding  that  a  sheriff  is  not  liable  for  the 
escape  of  a  prisoner  arrested  on  execution,  if 
at  the  time  of  the  escape  he  was  deviating 
from  the  line  of  his  duty  at  the  request  of 
plaintiff  or  his  agent,  even  though  the  pris- 
oner escaped  by  his  negligence.  State  v. 
Eainey,  99  Mo.  App.  218,  73  S.  W.  250;  Muir 
V.  Orear,  87  Mo.  App.  38  (holding  that  a 
constable,  obeying  the  direction  of  the  at- 
torney for  plaintiff  in  attachment  to  release 
the  property,  is  protected  from  any  liability 
on  account  of  surrendering  it). 

ISiew  Jlampshire. — ■  Goodrich  v.  Foster,  20 
N.  li.  177. 

'New  Jersey. —  Stryker  v.  Merseles,  24  IST.  J. 
L.  542;  Paterson  Bank  v.  Hamilton,  13 
N.  J.  L.  159. 

ISleio  York. —  Douglas  v.  Haberstro,  88  N.  Y. 
611,  2  N.  Y.  Civ.  Proc.  186  [reversing  25  Hun 
262]. 

0/ao.— Webb  V.  Anspach,  3  Ohio  St.  522. 

South  Carolina. — Treasury  Com'rs  v.  Allen, 
2  Mill  88  [followed  in  Kilpatrick  v.  Vandiver, 
2  Mill  341]. 

Tennessee. —  Granberry  v.  Crosby,  7  Heisk. 
579;  Koger  V.  Donnell,  1  Head  377;  Billingsly 
V.  Rankin,  2  Swan  82;  State  V.  McDonald,  9 
Humphr.  606;  Robinson  v.  Harrison,  7 
Humphr.  189. 

Texas. —  Freiberg  v.  Johnson,  71  Tex.  558, 
9  S.  W.  455,  holding  that  where  an  attach- 
ment was  levied  on  goods,  and  a  list  of  them 
taken  by  the  officer,  but  by  order  of  plaintiffs 
the  goods  were  not  removed,  or  taken  into  the 
officer's  possession,  and  the  officer  at  the  time 
notified  plaintiffs  that  he  would  not  be  re- 
sponsible, but  that,  if  he  left  the  goods,  it 
would  be  at  the  risk  of  plaintiffs,  and 
they  agreed  to  this,  the  officer  could  not  be 
held  responsible  for  a  loss  of  the  goods. 

Vermont. —  Willard  v.  Goodrich,  31  Vt. 
597;  i^bbott  v.  Edgerton,  30  Vt.  208,  holding 
that  notwithstanding  an  officer  returns  an  at- 
tachment of  property  upon  a  writ,  when  by 
the  direction  of  plaintiff'  the  attachment  was 
merely  nominal,  and  the  officer  did  not  take 
possession  of  the  property,  he  will  not  be 
liable  to  plaintiff  for  not  having  the  prop- 
erty described  in  his  return  to  respond  to 
the  judgment. 

Canada. —  Mcintosh  v.  Jarvis,  8  U.  C.  Q.  B. 
535. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §§  140,  195  et  seq. 

Consent  and  approbation.— If  a  sheriff 
makes  a  return  of  a  process  in  a  particular 
manner,  with  the  consent  and  approbation 
of  plaintiff,  plaintiff  cannot  sustain  an  action 
for  a  false  return  against  the  sheriff,  whether 

[V,  A,  9] 


the  return  be  true  or  false.  Hayes  V.  Lusby, 
5  Harr.  &  J.  (Md.)  485. 

The  advice  of  plaintiff's  attorneys  to  a 

sheriff  to  release  the  levy  of  an  attachment 
unless  plaintiff'  will  execute  an  indemnifying 
bond  exonerates  the  sheriff  from  all  liability 
for  damages  accruing  to  plaintiff  from  said 
release,  although  he  may  not  have  been  en- 
titled to  an  indemnifying  bond.  State  V. 
Rayburn,  50  Mo.  App.  683. 

Directions  from  a  person  other  than  plain- 
tiff or  his  attorney  do  not  excuse  a  sheriff 
for  failure  to  perform  his  duty.  Stephens 
V.  Clark,  8  N.  J.  L.  270,  so  holding  in  the 
case  of  a  sheriff  who  refrained  from  selling 
property  levied  on  at  the  direction  of  an 
assignor  and  guarantor  of  the  bond  on  which 
the  suit  was  brought. 

An  execution  creditor's  assent  to  an  es- 
cape, after  it  has  happened  and  without  con- 
sideration, will  not  discharge  the  sheriff 
from  liability.  Powers  V.  Wilson,  7  Cow. 
(N.  Y.)  274. 

Verbal  directions  as  to  the  application  of 
money  made  on  an  execution  are  sufficient 
to  protect  the  sheriff.  Treasury  Com'rs  v. 
Allen,  2  Mill  (S.  C.)  88  [followed  in  Kil- 
patrick V.  Vandiver,  2  Mill  (S.  C.)  341]. 
But  where  the  statute  provides  that  no 
directions  to  a  sheriff  in  relation  to  the 
execution  of  process  or  any  act  in  relation 
thereto  shall  be  available  to  relieve  the 
sheriff  from  liability,  unless  contained  in 
writing,  the  sheriff  cannot  escape  liability 
for  the  loss  of  a  debt  through  his  failure  to 
safely  keep  property  levied  on  by  showing 
that  he  acted  pursuant  to  verbal  orders  of 
plaintiff  (Sanford  v.  Boring,  12  Cal.  539), 
and  only  a  written  consent  will  excuse  the 
officer's  failure  to  execute  a  writ  (Davis  v. 
Gott,  130  Kv.  486,  113  S.  W.  826;  Ridgway 
V.  Moody,  91  Ky.  581,  16  S.  W.  526,  13  Ky. 
L.  Rep.  188). 

17.  State  V.  Gemmill,  1  Houst.  (Del.)  9; 
Bohon  r.  State,  5  Blackf.  (Ind.)  467;  Smith 
V.  Smith,  60  N.  Y.  161;  Hampton  v.  Boy  Ian, 
46  Hun  (N.  Y.)  151;  Humphrey  v.  Hathorn, 
24  Barb.  (N.  Y.)  278;  Crounse  v.  Bailey,  10 
N.  Y.  Suppl.  273,  11  N.  Y.  Suppl.  910.  See 
also  Chase  v.  Plymouth,  20  Vt.  469,  50  Am. 
Dec.  52. 

Verbal  direction  sufificient  to  relieve  sheriff. 
—  State  V.  Gemmill,  1  Houst.  (Del.)  9. 

A  stay  of  "  sales  only "  indorsed  on  a 
fieri  facias  does  not  excuse  a  failure  to  levy. 
Farrar  v.  Wingate,  4  Rich.  (S.  C.)  35,  53 
Am.  Dec.  709. 

After  the  assignment  of  an  execution 
directions  of  the  judgment  creditor  will  not 
excuse  the  sheriff's  failure  to  levy.  Gregory 
V.  Waters,  19  Ga.  71. 

18.  State  V.  Gemmill,  1  Houst.  (Del.)  9. 

19.  King^;.  Deliesseline,  Harp.  (S.  C.)  357. 

20.  Scott  V.  Seller,  5  Watts   (Pa.)  236, 
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be  liable  as  bail  may  be  relieved  by  the  fact  that  his  deputy  returned  the  execution 
at  the  request  and  by  the  direction  of  plaintiff's  attorney  before  the  return-day 
thereof.^^  Authority  or  instructions  from  plaintiff  in  execution  or  his  attorney 
to  hold  up  the  writ  will  relieve  the  sheriff  from  liabihty  for  a  failure  to  return 
it;  but  he  is  not  excused  from  a  failure  to  return  an  execution  by  reason  of  instruc- 
tions to  return  it  ^Ho  be  renewed/'  or  to  hold  up  or  postpone  a  sale  after  levy.^* 
A  direction  as  to  certain  matters  in  connection  with  the  execution  of  a  writ  does 
not  reheve  the  sheriff  from  the  consequences  of  a  neglect  of  duty  in  another 
respect/^  and  a  direction  which  the  party  had  no  authority  to  give  affords  no 
protection  whatever.^^  Neither  does  the  fact  that  the  officer  has  acted  under 
directions  of  plaintiff  relieve  him  of  liability  to  defendant  or  others  for  what 
he  has  done.^^  But,  although  a  debt  has  been  assigned  before  judgment,  if  the 
judgment  is  rendered  and  execution  issued  in  the  name  of  the  assignor,  the  sheriff 
not  knowing  of  the  assignment,  incurs  no  liability  to  the  assignee  by  following 
the  assignor's  directions. An  officer  who  attempts  to  escape  liability  on  the 


liolding,  however,  that  the  sheriff  will  not  be 
relieved  if  it  appears  that  the  order  was  given 
after  the  escape. 

21.  Douglas  V.  Haberstro,  88  N.  Y.  611  ire- 
versing  25  Hun  262]. 

22.  Alabama. —  Robertson  v.  Coker,  11 
Ala.  466;  McClure  v.  Colclough,  5  Ala.  65 
{approved  in  Gary  v.  Boykin,  7  Ala. 
154]. 

Arkansas. —  Bickham  v.  Kosminsky,  74 
Ark.  413,  86  S.  W.  292;  Jett  v.  Shinn,  47 
Ark.  373,  1  S.  W.  693. 

Kentucky. —  Ridgway  V.  Moody,  91  Ky. 
581,  16  S.  W.  526,  13  Ky.  L.  Rep.  188;  Com. 
r.  Hurt,  4  Bush  64;  Basset  v.  Bowmar,  3  B. 
Mon.  325;  Shannon  v.  Clark,  3  Dana  152. 

Louisiana. —  Laforet  v.  Weber,  23  La.  Ann 
253:  Simons  v.  R.  White,  21  La.  Ann.  590; 
Webb  t:  Kemp,  2  La.  Ann.  370. 

Mississippi. —  Simms  v.  Quinn,  58  Miss. 
221  [appi^oved  in  Skinner  V.  Wilson,  61  Miss. 
90]. 

NeiD  York. —  Humphrey  v.  Hathorn,  24 
Barb.  278. 

Pennsylvania. —  Amey  i".  Kennedy,  1  Ashm. 
160. 

Tennessee. —  Cowan  v.  Sloan,  95  Tenn, 
424,  32  S.  W.  388;  Koger  v.  Donnell,  1  Head 
377;  Robinson  v.  Harrison,  7  Humphr.  189; 
Kennedy  r.  Smith,  7  Yerg.  472. 

Virginia. —  Bullock  v.  Goodall,  3  Call  44, 
holding  that  a  sheriff  is  not  liable  to  a  fine 
for  not  returning  an  execution  where  such 
default  is  due  to  plaintiff's  direction. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  140. 

Subsequent  instructions,  after  the  return- 
day,  cannot  render  the  officer  liable  for 
failure  to  return  the  execution.  Shannon  v. 
Clark,  3  Dana   (Ky.)  152. 

Written  authority  is  necessary  to  protect 
the  sheriff.  Ridgway  v.  Moody,  91  Ky.  581, 
16  S.  W.  526,  13  Ky.'  L.  Rep.  188. 

Instructions  of  beneficiary  of  judgment. — 
Where  a  judgment  Avas  rendered  in  favor  of 
the  clerk  of  the  court  in  which  a  suit  was 
pending,  for  the  benefit  of  the  litiganls,  and 
in  consequence  of  instructions  from  the  at- 
torney of  one  of  said  litigants  the-  execution 
issued  thereon  was  not  returned,  the  sheriff 
[102] 


was  liable,  as  he  should  have  obeyed  no  at- 
torney except  the  one  recognized  by  the 
clerk,  or  one  representing  all  the  interested 
parties.    State  v.  Rose,  3  Lea  (Tenn.)  531. 

23.  Bershears  v.  Warner,  5  Sneed  (Tenn.) 
676  [ap2oroved  in  Cowan  r.  Sloan,  95  Tenn. 
424,  32  S.  W.  388],  holding  that  such  in- 
structions will  not  excuse  the  sheriff  from 
liability  for  a  failure  to  return  the  execution 
on  the  day  fixed  by  law. 

24.  Bently  v.  Kirk,  1  Baxt.  (Tenn.)  3'85 ; 
Koger  V.  Donnell,  1  Head  (Tenn.)  377.  See 
also  Clingman  v.  Barrett,  6  Humphr.  ( Tenn. ) 
20. 

25.  Austin  v.  Burlington,  34  Vt.  506,  hold- 
ing that  a  direction  by  the  attorney  of  an 
attaching  creditor  to  the  officer  holding  the 
writ  not  to  attach  real  estate  does  not  re- 
lieve the  officer  from  liability  for  not  keep- 
ing personal  property  which  has  been  at- 
tached by  him  on  the  same  writ  to  respond 
to  the  execution. 

26.  Beecher  v.  Anderson,  45  Mich.  543,  8 
N.  W.  539  (holding  that  as  a  prosecuting 
attorney  cannot  control  the  action  of  the 
sheriff  by  directing  him  not  to  execute  a 
valid  warrant  of  arrest  placed  in  his  hands 
for  execution,  the  sherift'  is  responsible  if  he 
fails  in  his  duty  in  following  the  advice  of 
such  attorney)  ;  State  r.  Johnson.  78  Mo. 
App.  569  (holding  that  as  a  plaintiff  in  at- 
tachment has  no  right  to  direct  or  dictate 
to  the  officer  as  to  tlie  form  of  his  return,  the 
latter  is  not  relieved  from  liability  for  a  de- 
fective return  by  the  fact  that  plaintiff's  at- 
torney wrote  the  return  on  the  writ)  ;  L-ewis 
r.  Hamilton,  15  Fed.  Cas.  No.  'S.324a. 
Hempst.  21  (holding  that  where  a  sheriff 
receives  an  execution  on  which  costs  are  due 
the  clerk,  diioctions  received  from  the  execu- 
tion plaintiff  cannot  relieve  him  from  lia- 
bility for  a  failure  to  make  such  costs  when 
practicable) . 

27.  Minthorn  v.  Ilcmiihill.  73  Iowa  257, 
34  N.  W.  844;  Wilcox  r.  Brown.  26  Xebr. 
751,  42  N.  W.  887:  Bittock  r.  Jordan.  10 
Greg.  7,  13  Pac.  510;  Sc-ott  r.  Seiler.  5  Watts 
(Pa.)  235. 

28.  Atkinson  r.  Cooper,  2  lluniphr.  (Tenn.) 
361. 
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ground  that  he  acted  in  accordance  with  plaintiff's  instructions  has  the  burden 
of  proof  as  to  such  instructions.^^ 

10.  Effect  of  Interference  of  Party  or  Attorney.  Where  the  interference 
of  a  party  or  his  attorney  has  prevented  the  sheriff  from  performing  his  duty, 
such  party  cannot  hold  the  sheriff  Hable  for  such  failure  nor  can  a  sheriff  be 
held  hable  to  plaintiff  for  an  insufficient  return,  where  the  delinquency  is  attrib- 
utable to  a  statement  of  facts  made  to  the  sheriff  by  the  agent  of  plaintiff.^^  But 
a  sheriff  cannot  escape  liabiHty  for  failure  to  return  a  writ  by  showing  that  the 
conduct  of  plaintiff  embarrassed  him  in  making  sales  or  adjusting  or  collecting 
the  proceeds  thereof .^^ 

11.  Lien  ^"^  on  Fees  of  Office.  A  sheriff's  official  defalcations  create  no  lien 
on  fees  of  office  due  to.  him,  but  debts  due  him  on  whatever  account  form,  with 
his  other  property,  a  common  fund  for  all  his  creditors.^* 

B.  Liability  For  Acts  or  Omissions  of  Deputies  —  l.  General  Rule. 
For  all  civil  purposes  the  acts  of  a  deputy  sheriff  or  constable  are  those  of  his 
principal,^^  and  hence  the  sheriff  or  constable  is  liable  for  the  acts,  defaults,  torts, 
or  other  misconduct  done  or  committed  by  his  deputj^  colore  officii,^''  his  liability 


29  Bohon  v.  State,  5  Blackf.  (Ind.)  467; 
Commonwealth  v.  Hurt,  4  Bush  (Ky. )  64. 

An  indorsement  on  an  execution,  "  Re- 
turned by  order  of  "  plaintiff,  does  not  alone 
show  sufficient  excuse  for  not  executing  the 
writ.     Bohon  v.  State,  5  Blackf.  (Ind.)  467. 

Evidence  insufficient  to  show  that  creditor 
controlled  execution  see  Chase  v.  Plymouth, 
20  Vt.  469,  50  Am.  Dec.  52. 

30.  Groover  r.  White,  54  Ga.  601;  Robin- 
son V.  Harrison,  7  Humphr.   (Tenn.)  189. 

If  the  sheriff  is  misled  by  advice  of  plain- 
tiff's attorney,  so  that  he  postpones  the  date 
of  sale  beyond  the  lifetime  of  the  writ,  this 
may  furnish  satisfactory  reason  for  not  sell- 
ing and  for  not  having  the  money  to  render 
to  plaintiff,  but  it  is  no  excuse  for  not  re- 
turning the  process  upon  its  return-day.  Jett 
V.  Shinn,  47  Ark.  373,  1  S.  W.  693. 

31.  Billingsly  r.  Rankin,  2  Swan  (Tenn.) 
82. 

32.  Norris  v.  State,  22  Ark.  524. 

33-  Liens  generally  see  Liens,  25  Cyc.  655. 

34.  Alabama  Bank  v.  Hozey,  2  Rob.  (La.) 
150. 

35.  Liability  of  sheriff  for  compensation 
of  keeper  or  watchman  employed  by  deputy 

see  supra,  IV,  D,  8. 

Amercement  of  sheriff  for  default  of  dep- 
uty see  infra,  IX,  D,  2. 

36.  Frizzell  r.  Duffer,  58  Ark.  612,  25 
S.  W.  nil;  Mosby  v.  Mosby,  9  Gratt.  (Va.) 
584. 

37.  Alalain a. —  Stephens  v.  Head,  138 
Ala.  455,  35  So.  565;  Rogers  v.  Carroll,  111 
Ala.  610,  20  So.  602;  Mathis  v.  Carpenter, 
95  Ala.  156,  10  So.  341,  36  Am.  St.  Rep.  187; 
Pond  V.  Vanderveer,  17  Ala.  426;  Clarke  v. 
Gary,  11  Ala.  98. 

Arkansas. — Moores  v.  Winter,  67  Ark.  189, 
53  S.|  W.  1057;  Frizzell  v.  Duffer,  58  Ark. 
612,  25  S.  W.  nil;  Badgett  v.  Martin,  12 
Ark.  730. 

California— Foley  v.  :^Iartin,  142  Cal.  256, 
71  Pac.  165,  75  Pac.  842,  100  Am.  St.  Rep. 
123;  Nixon  v.  Rauer,  (1901)  66  Pac.  221; 
Towle  r.  Matheus,  130  Cal.  574,  62  Pac.  1064. 

Connecticut. —  Palmer  V.  Gallup,  16  Conn. 

LV,  A,  9] 


555,  The  statute  makes  a  deputy  sheriff 
substantially  an  independent  officer,  and 
the  liability  of  the  sheriff  for  the  acts 
of  his  deputy  is  limited  to  his  "  neglects  and 
defaults,"  to  the  injury  of  the  parties  to  the 
suit.  Coite  v.  Ljnes,  33  Conn.  109,  where, 
however,  the  court  recognizes  the  common- 
law  rule  to  be  as  stated  in  the  text.  See 
also  Dayton  v.  Lynes,  30  Conn.  351. 

Georgia. —  Matthis  v.  Pollard,  3  Ga.  1 ;  In 
re  Stephens,  1  Ga.  584. 

Indiana. —  Bosley  v.  Farquar,  2  Blackf.  61; 
McGruder  v.  Russell,  2  Blackf.  18. 

Kansas. —  Frankhouser  v.  Cannon,  50  Kan. 
621,  32  Pac.  379;  Hoye  V.  Raymond,  25  Kan. 
665;  Elwell  v.  Reynolds,  6  Kan.  App.  545, 
51  Pac.  578. 

Kentucky. —  Stephens  v.  Wilson,  115  Ky. 
27,  72  S.  W.  336,  24  Ky.  L.  Rep.  1832;  Mann 
V.  Martin,  82  Ky.  242 ;  Winterbowen  v.  Hay- 
craft,  7  Bush  57;  Bottom  v.  Williamson,  3 
Bush  521;  Harlan  v.  Lumsden,  1  Duv.  86; 
Murrell  v.  Smith,  3  Dana  462;  Owens  V. 
Gate  wood,  4  Bibb  494.  See  also  Caldwell  v. 
Holly,  1  A.  K.  Marsh.  429. 

Louisiana. —  Grabenheimer  v.  Budd,  40  La. 
Ann.  107,  3  So.  724;  State  v.  Budd,  39  La. 
Ann.  232,  1  So.  453;  Frazier  t\  Parsons,  24 
La.  Ann.  339;  Pascal  v.  Ducros,  8  Rob.  112, 
41  Am.  Dec.  294. 

i¥atMe.— Kelley  v.  Tarbox,  102  Me.  119,  66 
Atl.  9;  Norton  v.  Nye,  56  Me.  211;  Hamilton 
V.  Coding,  55  Me.  419;  Dyer  v.  Woodbury, 
24  Me.  546;  Harrington  v.  Fuller,  18  Me. 
277,  36  Am.  Dec.  719 ;  Bailey  v.  Hull,  16  Me. 
408;  Norton  v.  White,  16  Me.  53;  Adams  V. 
Jewett,  10  Me.  426;  Williams  College  v. 
Balch,  9  Me.  74;  Kidder  v.  Parlin,  7  Me.  SO; 
Green  v.  Lowell,  3  Me.  373;  Walker  v.  Fox- 
croft,  2  Me.  270. 

Massachusetts. —  Parker  v.  Young,  188 
Mass.  600,  75  N.  E.  98;  Clapp  v.  Thomas,  7 
Allen  188;  Robinson  v.  Ensign,  6  Gray  300; 
King  V.  Rice,  12  Cush.  161 ;  Codman  v.  Free- 
man, 3  Cush.  306;  Goodnow  v.  Willard,  5 
Mete.  517;  Sexton  v.  Nevers,  20  Pick.  451, 
32  Am.  Dec.  225;  Campbell  v.  Phelps,  1  Pick. 
62,  11  Am.  Dec.  139,  17  Mass.  244;  Larned 
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in  this  respect  extending  not  only  to  acts  of  misfeasance  but  also  to  official 
nonfeasance.^^ 

2.  Acts  of  De  Facto  Deputies.  A  sheriff  or  constable  is  liable  for  the  official 
misconduct,  defaults,  etc.,  of  a  person  whom  he  has  held  out  as  his  deputy,'''^ 
and  who  has  acted  as  a  deputy,**^  with  the  consent  of  the  sheriff  or  constable,** 
and  been  generally  reputed  to  be  such,*^  although  such  person  may  not  have 


V.  Allen,  13  Mass.  295;  Draper  X).  Arnold,  12 
Mass.  449;  Rice  v.  Hosmer,  12  Mass.  127; 
Barnard  r.  Ward,  9  Mass.  269;  Esty  v. 
Chandler,  7  Mass.  464;  Marshall  v.  Hosmer, 
4  Mass.  60 ;  Grinnell  v.  Phillips,  1  Mass.  530. 

Michigan. —  Handy  V.  Clippert,  50  Mich. 
355,  15  N.  W.  507 ;  iProsser  v.  Coots,  50  Mich. 
262,  15  N.  W.  448;  Ackworth  v.  Kemp, 
Dougl.  40. 

Minnesota. —  Albrecht  v.  Long,  25  Minn. 
163. 

Mississippi. —  State  v.  Dalton,  69  Miss.  611, 
10  So.  578. 

Missouri. — 'State  v.  Moore,  72  Mo.  285; 
State  V.  Moore,  19  Mo.  369,  61  Am.  Dec.  563; 
Blunt  V.  Sheppard,  1  Mo.  219;  State  v.  Clau- 
dius, 1  Mo.  App.  551. 

New  Hampshire. —  Haley  v.  Thurston,  60 
N.  H.  204;  Rider  r.  Chick,  59  N.  H.  50; 
Moody  V.  Malmrin.  4  X.  H.  296;  Morse  V. 
Betton,  2  N.  H.  184. 

Neic  York. —  Sheldon  v.  Paine,  10  IST.  Y. 
398;  People  v.  Schuyler,  4  N.  Y.  173;  Beyer 
V.  Sigel,  75  N.  Y.  App.  Diy.  83,  77  N.  Y. 
Suppl.  1018  [a ffi,rmed  in  177  N.  Y.  575,  69 
N.  E.  1120];  McKinley  v.  Tucker,  59  Barb. 
93;  Pond  v.  Leman,  45  Barb.  152;  Stewart 
V.  Wells,  6  Barb.  79;  King  v.  Orser,  4  Duer 
431;  Paddock  v.  Cameron,' 8  Cow.  212;  Peo- 
ple T.  Brown,  6  Cow.  41;  Mclntyre  V.  Trum- 
bull, 7  Johns.  35. 

jS'orth  Carolina. —  Martin  v.  Martin,  47 
N.  C.  285;  Tarkinton  v.  Hassell,  27  N.  C. 
359 ;  Lyle  v.  Wilson,  26  N.  C.  226 ;  Satter- 
white  V.  Carson,  25  N.  C.  549. 

Pennsylvania.  —  Wheeler  v.  Hambright,  9 
Serg.  &'r.  390;  Hazard  v.  Israel,  1  Binn. 
240,  2  Am.  Dec.  438. 

South  Carolina. —  Jentry  v.  Hunt,  2  Mc- 
Cord  410;  Teasdale  r.  Hart,  2  Bay  173. 

Tennessee. — Wiseman  v.  Bean,  2  Heisk. 
390;  Draper  v.  State,  1  Head  262;  Atkins  v. 
Scarborough,  9  Humphr.  517;  Estes  v,  Wil- 
liams, Cooke  413. 

Tea^as.— King  v.  Brown,  100  Tex.  109,  94 
S.  W.  328  [o^eversing  41  Tex.  Civ.  App.  588, 
93  S.  W.  1017]  ;  Herrijig  v.  Patten,  18  Tex. 
Civ.  App.  147,  44  S.  W.  50;  Tarver  v.  Carter, 
(Civ.  App.  1897)  42  S.  W.  229. 

Vermont. — Stimpson  v.  Pierce,  42  Vt.  334; 
Seaver  v.  Pierce,  42  V^t.  325;  Bradley  v. 
Chamberlain,  31  Vt.  468;  Newbury  Bank  v. 
i:aldwin,  31  Vt.  311;  Mason  v.  Ide,  30  Vt. 
697;  Abbott  v.  Kimball,  19  Vt.  551,  47  Am. 
Dec.  708;  Wetherby  v.  Foster,  5  Vt.  136; 
Johnson  v.  Edson,  2  Aik.  299;  Smith  v. 
Joiner,  1  D.  Chipm.  62. 

Virginia. — Allenbaugh  r.  Coakley,  75  Va. 
628;  Mosby  v.  Mosby,  9  Gratt.  584;  Scott  v. 
Tankersley,  10  Leigh  581 ;  Douglass  v. 
Stamps,  5  Leigh  392;  Moore  v.  Dawney,  3 
Hen.  &  M.  127 ;  James  v.  McCubbin,  2  Call 


273;  Armistead  v.  Marks,  1  Wash.  325; 
White  V.  Johnson,  1  Wash.  159.  See  also 
Stowers  v.  Smith,  5  Munf.  401. 

West  Virginia. — Lucas  v.  Locke,  11  W.  Va. 
81. 

Wisconsin. —  Sprague  v.  Brown,  40  Wis, 
612;  Cotton  V.  Marsh,  3  Wis.  221. 

United  States.— Clnte  v.  Goodell,  5  Fed. 
Cas.  No.  2,911,  2  McLean  193;  Lawrence  V. 
Sherman,  14  Fed.  Cas.  No.  8,144,  2  McLean 
488. 

England.—  Smart  v.  Hutton,  8  A.  &  E.  568 
note,  2  N.  &  M.  426,  35  E.  C.  L.  734 ;  Gregory 
r.  Cotterell,  5  E.  &  B.  571,  2  Jur.  N.  S.  16, 
25  L.  J.  Q.  B.  33,  4  Wldy.  Rep.  48,  85 
E.  C.  L.  571;  Anonymous,  Lofft.  81,  98  Eng. 
Reprint  543.  See  also  Martin  r.  Bell,  6 
M.  &  S.  220.  1  Stark.  413,  18  Rev.  Rep.  354, 
2  E.  C.  L.  160. 

Canada. —  Holt  r.  Jarvis,  Draper  (U.  C.) 
190;  Ross  V.  McMartin,  7  U.  C.  Q.  B.  179. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and.  Con- 
sta^bles,"  §  158  ct  seq. 

The  sheriff  of  the  supreme  court  is  not 
liable  for  the  misconduct  of  the  sheriffs  of 
the  several  counties  when  acting  as  his  depu- 
ties. McGruder  r.  Russell,  2  Blackf.  (Ind  ) 
18. 

The  authority  of  the  deputy  must  be  made 
to  appear  in  order  to  charge  the  sheriff. 
Lowes  v.  Jarvis,  5  U.  C.  Q.  B  0  S.  134, 
holding  that  in  the  case  at  bar  such  author- 
ity did  not  sufTieiently  appear. 

38.  Murrell  v.  Smith,  3  Dana  (Ky.)  462; 
Kelley  v.  Tarbox,  102  Me.  119,  66  Atl.  9; 
Whitney  v.  Farrar.  51  Me.  418;  Morse  v. 
Betton,  2  N.  H.  184;  Wetherby  r.  Foster,  5 
Vt.  136;  Hutchinson  v.  Park'hurst,  1  Aik. 
(Vt.)  258.    And  see  supra,  note  37. 

39.  Pickens  v.  McNutt,  12  Sm.  &  M. 
(Miss.)  651. 

40.  Alabama. —  Mathis  v.  Carpenter,  95 
Ala.  156,  10  So.  341,  36  Am.  St.  Rep.  187. 

Indiana. —  Bosley  r.  Farquar,  2  Blackf.  61. 

Kentvcky. —  Mann  v.  Martin,  82  Ky,  242. 

Mississippi.  —  Pickens  v.  McNutt.  12 
Sm.  &  M.  651. 

Tennessee.  —  Wiseman  v.  Bean,  2  Heisk. 
390. 

See  43  (^ent.  Dig.  tit.  Sheriffs  and  Con- 
stables," §  159. 

41.  Boslev  V.  Farquar.  2  Blackf.  (Ind.) 
61;  Mann  v.  ]\Iartin,  82  Ky.  242;  Pickens  V. 
McNutt,  12  Sm.  &  (:\riss.)  651.  See  also 
Wiseman  r.  Bean.  2  Heisk.   (Tenn.)  390. 

Written  deputation  need  not  be  shown. — 
Homo  /•.  Allen.  27  X.  C.  36;  Buchanan  r. 
Mcintosh,  24  N.  C.  53.  Contra,  Curtis  r. 
Fay.  37  Barb.  (N.  Y.)  64. 

42.  Holt  V.  Jarvis,  Drapor  (U.  C.)  190, 
holding  tliat  to  cliaroc  a  sheritf  with  the  acts 
of  his  deputy  done  colore  officii,  it  is  enough. 
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been  legally  appointed  a  deputy/^  or  may  not  have  qualified  in  the  manner  required 
by  statute.^* 

3.  Acts  Done  After  Termination  of  Deputy's  Incumbency.  Where  a  deputy 
ceases  to  be  such,  as  by  removal,  expiration  of  his  term,  or  otherwise,  the  sheriff 
is  liable  for  his  subsequent  acts  in  connection  with  the  execution  of  process  which 
he  had  begun  to  execute  while  in  office;  but  the  sheriff  is  not  liable  for  any  acts 
of  the  former  deputy  in  connection  with  new  business  which  he  has  assumed  to 
undertake  after  ceasing  to  be  deputy.*^ 

4.  Acts  Done  After  Termination  of  Sheriff's  Incumbency.  Where  a  sheriff, 
while  in  office,  j^laces  process  in  the  hands  of  his  deputy  for  execution,  he  is  liable 
for  the  official  misfeasance  or  nonfeasance  of  the  deputy  in  relation  to  such  process, 
although  the  act  or  omission  complained  of  does  not  occur  until  after  the  sheriff 
has  gone  out  of  office,'*^  and  the  deputy  has  become  the  deputy  of  his  successor.^^ 

5.  Acts  of  Deputy  of  Predecessor.  A  sheriff  is  not  responsible  for  the  acts 
or  omissions  of  the  deputy  of  his  predecessor  in  relation  to  process  placed  in  his 
hands  for  execution  by  the  old  sheriff,*^  although  the  new  sheriff  has  appointed 
the  same  person  his  own  deputy,^"  and  the  acts  or  omissions  complained  of  did 
not  occur  until  after  the  new  sheriff  had  gone  into  office.^^ 

6.  Acts  of  Deputy  Nominated  by  Creditor.  It  has  been  held  that  the  mere 
fact  that  a  special  deputy  to  execute  certain  process  was  appointed  by  the  sheriff 
on  the  nomination  of  the  creditor  does  not  relieve  the  sheriff  from  liability  to 
the  creditor  for  the  misconduct  or  neglect  of  such  deputy,^^  unless  there  was 
collusion  or  a  want  of  good  faith  in  making  the  nomination.^^ 

7.  Acts  Outside  of  Scope  of  Official  Duties  of  Deputy.  A  sheriff  or  constable 
is  not  liable  for  the  acts  of  his  deputy  outside  of  the  scope  of  his  official  duties,^* 
or  from  the  deputy's  neglect  of  any  act  or  duty  which  the  law  does  not  require 


to  prove  the  authority  of  such  deputy  by  gen- 
eral reputation. 

43.  Bosley  Farquar,  2  Blackf.  (Ind.) 
61;  Mann  v.  Martin,  82  Ky.  242;  Pickens  v. 
McNutt,  12  Sm.  &  M.  (Miss.)  651. 

44.  Mathis  f.  Carpenter,  95  Ala.  156,  10 
So.  341,  36  Am.  St.  Rep.  187;  Pickens  v. 
McNutt,  12  Sm.  &  M.   (Miss.)  651. 

45.  Buck  Kimball,  75  Me.  440;  Lam- 
bard  f.  Fowler,  25  Me.  308;  Morton  v.  White, 
16  Me.  53;  Morse  v.  Betton,  2  N.  H.  184; 
Ross  V.  Campbell,  19  Hun  (N.  Y.)  615;  Co- 
burn  X.  Chamberlin,  31  Vt.  326. 

A  deputy  sheriff  who  has  gone  out  of  office 
may  waive  a  demand  on  him  for  attached 
property  in  his  possession  by  the  officer  hold- 
ing the  execution,  so  that  the  sheriff  will  be 
liable  for  his  neglect  to  deliver  the  property 
notwithstanding  the  lack  of  a  demand.  Mor- 
ton f.  White,  16  Me.  53. 

46.  Edmunds      Barton,  31  N.  Y.  495. 

47.  Alabama. —  Hill  v.  Fitzpatrick,  6  Ala. 
314. 

Massachusetts. —  Lamed  v.  Allen,  13  Mass. 
295. 

New  Hampshire. — ^Morse  v.  Betton,  2  N.  H. 
184. 

Vermont. — Stimpson  v.  Pierce,  42  Vt.  334; 
Coburn  v.  Chamberlin,  31  Vt.  326. 

Virginia. —  Douglass  v.  Stumps,  5  Leigh 
392,  sheriff  holding  over  after  expiration  of 
commission. 

Canada. —  Ross  v.  McMartin,  7  U.  C.  Q.  B. 
179. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  163. 

48.  Stimpson  v.  Pierce,  42  Vt.  334. 
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49.  Hamilton  v.  Vail,  2  Mete.  (Ky.)  511; 
Barden  v.  Douglass,  71  Me.  400;  Wilton  Mfg. 
Co.  V.  Butler,  34  Me.  431;  Pillsbury  v.  Small, 

19  Me.  435. 

50.  Hamilton  v.  Vail,  2  Mete.  (Ky.)  511; 
Wilton  Mfg.  Co.  V.  Butler,  34  Me.  431;  Pills- 
bury  V.  Small,  19  Me.  435. 

51.  Hamilton  v.  Vail,  2  Mete.  (Ky.)  511; 
Barden  v.  Douglass,  71  Me.  400. 

52.  Martin  v.  Martin,  47  N.  C.  285.  See 
also  State  v.  Dalton,  69  Miss.  611,  10  So. 
578,  holding  that  the  sheriff  is  not  released 
from  liability  because  in  deciding  which  dep- 
uty should  execute  a  writ,  he  chose  the  one 
selected  by  plaintiff  rather  than  another 
whom  he  desired  to  have  perform  the  duty. 
Contra,  Skinner  v.  Wilson,  61  Miss,  90- 

53.  Martin  v.  Martin,  47  N.  C.  285. 

54.  Colorado. —  Barton  v.  Continental  Oil 
Co.,  5  Colo.  App.  341,  38  Pac.  432. 

Georgia. —  Reynolds  V.  Dale,  33  Ga.  585. 
hidiana. —  Lewark  v.  Carter,  117  Ind.  206, 

20  N.  E.  119,  10  Am.  St.  Rep.  40,  3  L.  R.  A. 
440. 

Kentucky.— Com.  v.  Hurt,  64  S.  W.  911, 
65  S.  \N.  610,  23  Ky.  L.  Rep.  1171. 

Maine.— DjQY  v.  Tilton,  71  Me.  413;  Smith 
V.  Berry,  37  Me.  298;  Kendrick  v.  Smith,  31 
Me.  162;  Harrington  v.  Fuller,  18  Me.  277, 
36  Am.  Dec.  719. 

Massachusetts. —  Davis  v.  Smith,  130  Mass. 
113;  Tobey  v.  Leonard,  15  Mass.  200;  Bond 
V.  Ward,  7  Mass.  123,  5  Am.  Dec.  28. 

Minnesota. —  Dorr  v.  Mickley,  16  Minn. 
20. 

MissoMH.— State  V.  Moore,  19  Mo.  369,  61 
Am.  Dec.  563, 
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him  officially  to  perform. So  where  a  sheriff  delivered  a  fieri  facias  to  a  deputy 
sheriff,  with  written  directions  to  make  a  levy  and  await  further  orders  from  the 
execution  plaintiff,  thereby  severing  the  relation  of  principal  and  deputy,  and 
making  the  deputy  plaintiff's  agent,  the  sheriff  was  not  answerable  for  the  deputy's 
subsequent  acts  or  defaults. And  it  has  been  held  that  the  fact  that  an  unofficial 
act  was  done  by  the  deputy  sheriff  in  the  belief  that  it  was  within  his  official 
power,  and  that  the  sheriff,  on  being  informed  of  it,  approved  it,  and  afterward 
acted  on  it,  in  the  same  belief,  will  not  render  the  latter  liable."  Neither  can  a  sheriff 
be  held  liable  for  the  performance  of  an  unofficial  contract  made  by  his  deputy. 

8.  Directions  to  Deputy  as  AFFECTma  Liability  of  Sheriff.^^  Where  plaintiff 
in  a  writ  gives  instructions  to  a  deputy  sheriff  as  to  its  execution,  and  such  instruc- 
tions are  followed,  the  sheriff  is  discharged  from  liability  for  the  deputy's  acts 
on  the  ground  that  plaintiff  has  made  the  deputy  his  agent,  and  the  same  is 
true  where  the  deputy  acts  under  the  instructions  of  the  attorney  of  such  party. 
But  the  mere  fact  that  plaintiff  has  given  instructions  to  a  deputy  does  not  affect 
the  liability  of  the  sheriff  for  the  deputy's  acts  where  the  deputy  has  done  nothing 
in  pursuance  of  such  instructions,^^  or  where  the  default  complained  of  was  not 
committed  in  the  course  of  following  such  directions. 

9.  Release  of  Deputy  From  Legal  Duty  by  Act  of  Creditor.  A  creditor  who 
has  by  his  own  act  released  the  deputy  from  the  obligation  to  perform  his  legal 
duty  cannot  hold  the  sheriff  liable  for  the  deputy's  neglect.^* 


^ew  Yorh. —  Beyer  v.  Sigel,  75  IST.  Y.  App. 
Div.  83,  77  N.  Y.  Suppl.  1018  [affirmed  in 
177  N.  Y.  575,  69  N.  E.  1120]. 

Pennsylvania. —  Munis  V.  Oliver,  24  Pa. 
Super.  Ct.  64. 

South  Carolina. — ^Chiles  v.  Holloway,  4  Mc- 
Cord  164. 

Texas. —  Moore  v.  Jarrett,  10  Tex.  201; 
Brown  v.  Wallis,  (Civ.  App.  1906)  101  S.  W. 
1068  [affirmed  in  100  Tex.  546,  101  S.  W. 
1070,  12  L.  R.  A.  N.  S.  1019]  ;  Maddox  v. 
Hudgeons,  31  Tex.  Civ.  App.  291,  72  S.  W. 
414. 

Vermont. —  Cowdery  v.  Smith,  50  Vt. 
235. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  158  et  seq. 

55.  Harrington  v.  Fuller,  18  Me.  277,  36 
Am.  Dec.  719. 

56.  Mickles  v.  Hart,  1  Den.  (N.  Y.)  548, 
holding  that  if  plaintiff  wished  to  restore  the 
liability  of  the  sheriff  he  must  give  him 
notice  and  directions  to  the  deputy  were  not 
sufficient. 

57.  Dorr  v.  Mickley,  16  Minn.  20.  But 
compare  Blair  v.  Flack,  62  Hun  (N.  Y.)  509, 
17  N.  Y.  Suppl.  64. 

The  sheriff's  execution  of  a  deed  on  a  sale 
of  lands  made  by  his  deputy  will  not  operate 
to  adirm  the  irregular  acts  of  his  deputy, 
and  make  them  his  own  official  acts.  Gor- 
ham  v.  Gale,  7  Cow.  (N.  Y.)  739,  17  Am. 
Dec.  5-19. 

58.  Weatherby  v.  Foster,  5  Vt.  136. 

59.  Effect  of  directions  of  party  or  at- 
torney generally  sec  supra,  V,  A,  9. 

60.  Kentucky. —  Samuel  v.  Com.,  6  T.  B. 
Mon.  173. 

Massachusetts. — ^  See  VVriglit  f.  Willis,  2 
Allen  191. 

New  Hampshire. —  Stevens  V.  Colby,  46 
N.  H.  163. 

A'ew;  Yor/c— Sheldon  c.  Paine,  10  N.  Y. 


398;  Pond  i:  Leman,  45  Barb.  152;  Acker  V. 
Ledyard,  8  Barb.  514:  Mickles  v.  Hart,  1 
Den.  548;  Gorham  v.  Gale,  6  Cow.  467  note, 
7  Cow.  739,  17  Am.  Dec.  549;  Armstrong  v. 
Garrow^  6  Cow.  465. 

Vermont. — Stimpson  v.  Pierce,  42  Vt.  334; 
Bellows  V.  Allen,  23  Vt.  169;  Ordway  v. 
Bacon,  14  Vt.  378;  Fletcher  v.  Bradley,  12 
Vt.  22,  36  Am.  Dec.  324. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  162. 

61.  Wright  V.  Willis,  2  Allen  (Mass.) 
191;  Corning- i\  Southland,  3  Hill  (N.  Y.) 
552;  Mickles  v.  Hart,  1  Den.  (N.  Y.)  548; 
Kimball  v.  Perry,  15  Vt.  414. 

Secret  intent  of  attorney  immaterial. — 
Wright  V.  Willis,  2  Allen  (Mass.)  191. 

Conferring  discretionary  power  on  deputy 
— Where  the  attorney  of  a  party  wrote  a  let- 
ter to  a  deputy  sheriff",  inclosing  an  execu- 
tion to  collect,  giving  him  a  discretionary 
power  either  to  serve  or  get  security  for  the 
execution,  and  in  consequence  the  deputy 
omitted  to  serve  the  execution,  the  sheriii" 
was  not  accountable  for  such  omission.  Strong 
V.  Bradley,  13  Vt.  9. 

62.  Sheldon  f.  Payne,  7  N.  Y.  453,  10 
N.  Y.  398;  Corning  i\  Southland.  3  Hill 
(N.  Y.)  552;  Mason  i:  Ide,  30  Vt.  697. 

63.  Green  v.  Lowell,  3  Me.  373  (liolding 
that  where  a  deputy  sherifT  received  a  writ, 
with  directions  to  attacli  property  if  prnc- 
ticable,  otherwise  to  make  no  service,  and  he 
undertook  to  receive  tlie  money  of  the  debtor 
and  make  no  service  of  the  writ,  the  sheriff 
was  liable  for  his  neglect  in  the  matter)  ; 
Seaver  v.  Pierce,  42  VI.  325  (holding  that 
the  fact  that  plaintiff  directed  a  deputy  to 
sell  on  credit  instead  of  for  cash  did  not 
relieve  the  sluM-ilV  from  liability  for  nioiioy 
which  the  dei)uty  actually  collected  and 
failed  to  pnv  over) . 

64.  Mason  r.  Ide,  30  Vt.  697. 
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10.  Particular  Acts  or  Omissions  —  a.  Acts  or  Omissions  For  Which  Sheriff 

Liable.  The  liability  of  a  sheriff  or  constable  for  the  acts  of  his  deputy  extends 
to  abuse  of  process/^  assaults  committed  while  performing  the  duties  of  the  office, 
defaults  or  negligence  of  the  deputy  in  respect  to  the  care  of  property  in  his  official 
custody/^  the  escape  of  a  prisoner  through  the  fault  of  the  deputy/®  failure  to 
serve  process/^  failure  to  make  a  levy  according  to  the  mandate  of  a  writ/"  failure 
on  receiving  an  execution  to  make  a  demand  on  attaching  officer  so  as  to  fix  his 
liability/^  failure  to  return  a  writ/^  making  a  premature  return  by  reason  of 
which  the  party  is  damaged/^  making  a  false  or  improper  return,  failure 
to  sell  goods  levied  on/^  improper  conduct  of  a  sale,'^  failure  or  refusal  of  the 
deputy  to  pay  over  money  collected  by  him,"^^  or  to  apply  money  received  from 
sales  of  property  attached  to  the  satisfaction  of  executions  issued  on  judgments 


65.  Foley  f.  Martin,  (Cal.  1903)  71  Pac. 
165. 

66.  Towle  f.  Matheus,  130  Cal.  574,  62 
Pac.  1064. 

67.  Congdon  \'.  Cooper,  15  Mass.  10; 
State  Dalton,  69  Miss.  611,  10  So.  578; 
Eastman  v.  Judkins,  59  N.  H.  576;  Morse  f. 
Betton,  2  N.  H.  184;  Buck  Ashley,  37  Vt. 
475. 

Sheriff  not  liable  for  loss  not  caused  by 
want  of  ordinary  care. —  Eastman  f.  Jud- 
kins, 59  N.  H.  576. 

68.  Palmer  r.  Hatch,  9  Johns.  (N.  Y.) 
329;  Wheeler  v.  Hambright,  9  Serg.  &  R. 
(Pa.)  390. 

69.  Rogers  t.  Carroll,  111  Ala.  610,  20 
So.  602. 

Mistake  of  law  on  part  of  deputy. —  The 

fact  that  the  deputy  believed  that  the  sum- 
mons could  not  be  served  after  the  first  day 
it  was  in  his  hands,  because  there  was  less 
than  twenty  days  to  intervene  between  the 
return  term  of  court,  is  a  mistake  of  law, 
which  will  not  relieve  the  sheriff  from  lia- 
bility for  his  failure  to  serve  the  summons. 
Rogers  v.  Carroll,  111  Ala.  610,  20  So.  602. 

70.  Adams  Jewett,  10  Me.  426;  Green 
V.  Lowell,  3  Me.  373:  Barnard  f.  Ward,  9 
Mass.  269;  Haley  v.  Thurston,  60  N.  H.  204; 
Wetherby  f.  Foster,  5  Vt.  13&. 

Where  property  not  subject  to  levy. — A 
sheriff  is  not  liable  for  failure  of  his  deputy 
to  make  an  attachment  of  land  in  which  de- 
fendant has  no  attachable  interest.  Lam- 
bard       Pike,  33  Me.  141. 

Where  an  execution  misrecited  the  recog- 
nizance upon  which  it  was  issued,  the  sher- 
ift'  was  not  liable  for  the  deputy's  failure  to 
serve  it.     Albee  v.  Ward,  8  Mass.  79. 

71.  Kelley  f.  Tarbox,  102  Me.  119,  66 
Atl.  9. 

72.  Lawrence  r.  Rice,  12  Mete.  (Mass.) 
535;  Goodnow  v.  Willard,  5  Mete.  (Mass.) 
517;  Corning  f.  Southland,  3  Hill  (N.  Y.) 
552;  People  v.  Brown,  6  Cow.  (N.  Y.)  41; 
Clingman  v.  Barrett,  6  Humphr.  (Tenn.) 
20;  Newbury  Bank  v.  Baldwin,  31  Vt.  311. 

Special  delivery  of  writ  to  deputy. — ^Where 
an  execution  creditor  placed  an  execution  in 
the  hands  of  a  deputy  constable  for  the 
single  object  of  procuring  his  signature  to  a 
previously  prepared  special  deputation,  the 
delivery  was  special,  and  not  for  the  purpose 
of  official  action,  and  the  constable  was  not 
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liable  for  the  failure  of  such  deputy  to  re- 
turn it.     Miller  f.  Heck,  9  Watts  (Pa.)  439. 

The  fact  that  a  deputy  sheriff  is  general 
agent  for  the  collection  of  a  debt  does  iiot 
absolve  him  from  his  duties  and  liabilities 
as  an  officer,  so  as  to  relieve  the  sheriff  from 
liability  for  his  non-return  of  an  execution 
on  a  judgment  which  he  obtains  on  the  debt. 
Clingman  f.  Barrett,  6  Hurnphr.  (Tenn.)  20. 

73.  Prosser  v.  Coots,  50  Mich.  262,  15 
N.  W.  448. 

74.  Kidder  f.  Parlin,  7  Me.  80;  Clough 
f.  Monroe,  34  N.  H.  381;  Houser  V).  Hampton, 
29  N.  C.  333. 

The  ignorance  of  the  deputy  does  not  ex- 
cuse the  sheriff  if  the  return  is  in  fact  false. 
Houser  r.  Hampton,  29  N.  C.  333. 

75.  Prosser  i*.  Coots,  50  Mich.  262,  15 
N.  W.  448. 

76.  Clute  f.  Goodell,  5  Fed.  Cas.  No 
2,911,  2  McLean  193. 

77.  Wright  f.  Child,  L.  R.  1  Exch.  358, 
4  H.  &  C.  529,  35  L.  J.  Exch.  209,  15  L.  T. 
Rep.  N.  S.  141,  holding  that  in  the  case  at 
bar  the  interference  of  the  debtor  did  not 
make  the  officer  his  agent,  and  that  the  sher- 
iff was  not  relieved  from  his  liability  in  re- 
spect of  the  negligent  conduct  of  his  officer 
in  conducting  the  sale. 

78.  Alabama. —  Hill  f.  Fitzpatrick,  6  Ala. 
314. 

Georgia. —  Matthis  v.  Pollard,  3  Ga.  1 ;  In 
re  Stephens,  1  Ga.  584. 

Kentucky. — 'James  v.  Yates,  3  Mete.  343. 

Maine. —  Norton  v.  Nye,  56  Me.  211. 

Massachusetts.  —  Llammond  f.  Root,  15 
Gray  516;  Weston  v.  Ames,  10  Mete.  244; 
Mansfield  v.  Sumner,  6  Mete.  94;  Esty  v. 
Chandler,  7  Mass.  464. 

New  Hampshire. —  Moody  v.  Mahurin,  4 
N.  H.  296. 

New  York. —  James  v.  Gurley,  48  N.  Y. 
163;  W^alden  v.  Davison,  15  Wend.  575;  Peo- 
ple V.  Dunning,  1  Wend.  16. 

Tennessee. —  Draper  V.  State,  1  Head  262. 

Vermont. —  Stimpson  v.  Pierce,  42  Vt.  334. 

Virginia. —  Miller  v.  Jones,  9  Graft.  584; 
Tyree  v.  Donnally,  9  Gratt.  64;  Douglass  V. 
Stumps,  5  Leigh  392. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  170. 

Where  no  execution  had  been  lodged  in 
the  sheriff's  office  at  the  time  when  the 
deputy  received  the  money  the  sheriff  was  not 
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obtained  by  the  attaching  creditors, giving  erroneous  information  as  to  matters 
within  the  scope  of  his  duties/^  injuries  unlawfully  inflicted  while  making  arrests 
or  preventing  the  escape  of  persons  arrested, loss  through  the  deputy's  neghgence 
of  property  levied  on  by  the  deputy  and  in  his  possession/^  a  sale  of  property 
under  a  defective  execution/*  taking  more  fees  on  levying  an  execution  than  are 
allowed  by  law,^-^  taking  insufficient  bail/^  taking  an  insufficient  bond  in  replevin,^' 
taking  possession  of  goods  under  a  void  execution/^  a  trespass  committed  by  a 
deputy  in  enforcing  legal  process, a  wrongful  arrest  under  a  void  warrant,  ^° 
a  wrongful  levy  on  or  other  taking  of  property  under  color  of  legal  pro  cess, 


responsible  therefor.  Chiles  v.  Holloway,  4 
McCord  (S.  C.)  164. 

Where  a  claim  against  a  deputy  is  turned 
in  to  him  in  payment  of  a  claim  placed  in 
his  hands  for  collection  the  sheriff  may  be 
held  liable  for  the  amount.  Draper  v.  State, 
1  Head  (Tenn.)  262. 

Receipt  of  notes  in  satisfaction. — Where 
a  deputy  sheriff  received  from  defendant  in 
execution  notes  of  other  persons  in  full  satis- 
faction of  such  writ,  the  sheriff  was  not  re- 
sponsible as  for  money  collected,  as  such 
transaction  was  not  within  the  sphere  of  the 
duties  of  such  deputy,  and  bound  no  one  ex- 
cept himself.     Reynolds  v.  Dale,  33  Ga.  585. 

Money  paid  over  and  subsequently  lent  to 
deputy. —  The  sheriff  is  not  liable  for  money 
collected  on  execution  by  his  deputy,  and 
paid  to  plaintiff's  attorney,  and  then  lent  by 
the  latter  to  the  deputy.  Odom  v.  Gill,  59 
Ga.  ISO. 

Measure  of  liability  where  goods  sold.— 

Where  the  sheriff's  deputy,  at  the  suit  of 
plaintiff,  had  attached  and  sold  on  execution 
certain  property,  and  then  died  before  com- 
pleting his  return,  the  sheriff  was  entitled  to 
show  the  actual  proceeds  and  expenses  of  the 
sale,  and,  the  proceedings  appearing  to  have 
been  in  good  faith,  was  liable  to  plaintiff 
only  for  the  actual  amount  remaining  in  his 
hands.  Lovett  v.  Pike,  41  Me.  340,  66  Am. 
Dec.  248. 

Sheriff  liable,  although  money  collected 
under  execution  directed  to  sheriff  of  an- 
other county. — Walden  v.  Davison,  15  Wend. 
(N.  Y.)  575. 

Sale  on  partition  by  plaintiff's  attorney. — 
If  the  lands  decreed  to  be  sold  in  a  partition 
suit  are  soldj  and  the  whole  transaction  con- 
nected with  the  sale  carried  on  by  plaintiff's 
attornej^  with  the  assent  of  the  sheriff,  he 
will  be  deemed  to  be  the  sheriff's  agent,  and 
the  sheriff  will  be  held  accountable  for  all 
moneys  received  by  the  attorney  in  the  trans- 
actions. Van  Tassel  f.  Van  Tassel,  31  Barb. 
(N  Y.)  439. 

The  sheriff  cannot  take  advantage  of  a 
defect  in  the  process  under  which  the  deputy 
received  the  money,  wliere  such  process  is 
merely  erroneous  or  irregular  and  not  void. 
-Tames  ?;.  Gurley,  48  N.  Y.  163;  People  v. 
Dunning,  1  Wend.  (N.  Y.)  16. 

Where  two  deputies  concerned. —  The  fact 
that  the  levy  of  a  fieri  facias  was  made  by 
one  deputy,  and  the  return  on  venditioni  ex- 
ponas by  another,  does  not  impair  the  right 
of  tlie  execution  plaintiff  to  subject  the  sher- 
iff for  the  money  returned  on  the  venditioni 


exponas.  Tyree  v.  Donnally,  9  Gratt.  (Va.) 
64. 

Claim  of  property  of  third  person. —  In 

an  action  against  a  sheriff  for  the  default  of 
his  deputy  in  not  paying  money  paid  to  him 
on  an  execution  which  he  returned  satisfied, 
and  on  which  he  sold  chattels  alleged  by  him 
in  his  return  to  have  been  the  property  of 
the  execution  debtor,  the  sheriff  cannot  defend 
by  evidence  tending  to  show  that  such  chat- 
tels were  the  property  of  a  third  person  who 
forbade  the  sale  thereof,  and  directed  a  suit 
to  be  brought  against  the  deputy  for  a  tres- 
pass, Avithout  evidence  that  such  suit  was  com- 
menced and  a  judgment  recovered  against  the 
deputy.  Weston  v.  Ames,  10  Mete.  (Mass.)  244. 

79.  New  Hampshire  Sav.  Bank  v.  Varnum, 
1  Mete.  (Mass.)  34. 

80.  State  v.  Moore,  72  Mo.  285,  holding 
that  where  a  sheriff's  sale  was  advertised  to 
be  held  at  A,  and  the  deputy  informed  plain- 
tiff's attorney  that  it  was  to  be  held  at  B. 
in  consequence  of  which  the  attorney  did  not 
attend  at  the  former  place,  and  the  property 
was  sacrificed,  the  sheriff  was  responsible 
for  the  loss, 

81.  King  V.  Brown,  100  Tex.  109,  94 
S.  W.  328  [reversing  41  Tex.  Civ.  App.  588, 
93  S.  W.  1017]. 

The  deputy  must  have  authority  to  make 
the  arrest  in  order  to  render  the  sheriff  liable. 
See  King  v.  Brown,  100  Tex.  109,  94  S.  W. 
328  [reversing  41  Tex.  Giv.  App.  588,  93 
S.  W.  1017]. 

82.  Brown  v.  Weaver,  76  Miss.  7,  23  So. 
388.  71  Am.  St.  Hep.  512,  42  L.  E.  A.  423, 
shooting  misdemeanant  fleeing  to  escape  after 
arrest. 

83.  Buck  v.  Ashley,  37  Vt.  475. 

84.  Lawrence  v.  Sherman,  14  Fed.  Cas. 
No.  8,144,  2  McLean  488. 

85.  Mclntyre  r.  Trumbull,  7  Johns.  (N.  Y.) 
35. 

86.  Young  i\  Hosmer,  11  [Mass.  89;  Teas- 
dale  v.  Hart,  2  Bav  ( S.  C.)  173. 

87.  Harriman  r."Wilkins.  20  Me.  93. 

88.  Stephens  r.  Head,  138  Ala.  455,  35 
So.  565. 

89.  People  r.  Schuyler,  4  N.  Y.  173. 

90.  i:i\vell  V.  Reynolds,  6  Kan.  App.  545,  51 
Pac.  578. 

91.  Kansas. —  Frankhousor  r.  Cannon,  f)U 
Kan.  32  Pac.  379. 

Louisid  ita. —  I'razier  Parsons,  24  La. 
Ann.  339. 

Maine. —  Hamilton  r.  Goding,  55  Me.  419; 
Harrington  v.  Fuller,  18  ]Me.  277,  36  Am.  Dec. 
719. 
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and  a-  wrongful  taking  of  money  by  the  deputy  under  color  of  his  office. Where 
a  deputy  sheriff  receives  an  execution  commanding,  not  his  principal,  but  the 
sheriff  of  another  county,  to  make  the  money  for  which  the  process  issues,  and 
proceeds  to  collect  the  money,  he  becomes  possessed  of  it  under  color  or  by 
virtue  of  his  office,  and  the  sheriff  is  liable  to  plaintiff  therefor. A  sheriff  has 
also  been  held  liable  for  money  paid  into  the  hands  of  a  clerk  in  his  office  who 
embezzled  it.^* 

b.  Acts  or  Omissions  For  Which  Sheriff  Not  Liable.  The  sheriff  is  not  liable 
for  failure  of  a  deputy,  who  has  undertaken  to  secure  an  alias  execution,  to  secure 
the  same  in  time  to  be  available/^  failure  to  record  the  levy  of  an  execution, 
a  wrongful  arrest  by  his  deputy  without  a  warrant  for  an  offense  not  committed 
in  his  presence,^''  or  an  injury  infficted  by  the  deputy  while  making  such  arrest,''^ 
the  acts  of  his  deputy  in  executing  an  order  of  a  justice  of  the  peace  for  the  removal 
of  an  obstruction  in  a  town  way  or  private  way,^^  or  the  breach  of  a  promise 
made  by  his  deputy.^  Neither  can  the  representations  of  a  deputy  sheriff  at  an 
execution  sale  that  the  title  to  the  property  is  clear  and  all  right,  made  under  the 
belief  that  they  are  true,  bind  the  sheriff  so  as  to  render  him  liable  to  the  pur- 
chaser for  failure  of  title.^ 

11.  Release^  of  Liability.  When  a  deputy  sheriff,  relying  upon  defendant 
in  an  execution  to  pay  it,  and  for  his  special  accommodation,  has  suffered  the 
execution  to  run  out  in  his  hands,  and  the  consequent  liability  of  the  sheriff  has 
become  fixed,  the  mere  passive  acquiescence  of  plaintiff  in  a  further  delay  in  order 
to  give  time  to  the  deputy  and  defendant  in  the  execution  to  make  the  money 
does  not  ij)so  facto  operate  as  a  release  of  the  cause  of  action  against  the  sheriff.'' 


Michigan. —  Handy  v.  Clippert,  50  Mich. 
355,  15  N.  W.  507. 

New  Hampshire. —  Rider  v.  Chick,  59  N.  H. 
50. 

New  York. —  Pond  v.  Leman,  45  Barb.  152; 
King  v.  Orser,  4  Duer  431. 

North  Carolina. —  Satterwhite  V.  Carson,  25 
N.  C.  549. 

Pennsylvania. —  Hazard  v.  Israel,  1  Binn. 
240,  2  Am.  Dec.  438. 

South  Carolina. —  Jentry  n.  Hunt,  2  Mc- 
Cord  410. 

Tennessee. —  Estes  v.  Williams,  Cooke  413. 
Virginia. —  James  v.  McCubbin,  2  Call  273. 
Wisconsin. —  Sprague  v.   Brown,   40  Wis. 
612. 

United  States. —  Lawrence  V.  Sherman,  14 
Fed.  Cas.  No.  8,144,  2  McLean  488. 

Canada. —  Holt  v.  Jarvis,  Draper  (U.  C.) 
190. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  167. 

It  is  not  necessary  that  there  should  be  an 
actual  process  under  which  the  deputy  is  act- 
ing.   Holt  V.  Jarvis,  Draper  (U.  C.)  190. 

Levy  by*  one  deputy  on  goods  in  posses- 
sion of  another.— Where  one  deputy  sheriff 
attaches  goods,  and  another  deputy  of  the 
same  sheriff  attaches  and  takes  the  same  goods 
out  of  his  possession  by  virtue  of  another 
precept  against  the  same  debtor,  the  sheriff 
will  be  liable  to  the  first  deputy  therefor. 
Walker  v.  Foxcroft,  2  Me.  270. 

The  personal  presence  of  the  sheriff  when 
goods  are  wrongfully  taken  by  a  deputy  is 
not  necessary  to  render  him  liable.  King  v. 
Orser,  4  Duer  (N.  Y.)  431. 

Proof  that  the  sheriff  directed,  sanctioned, 
or  ratified  the  act  of  the  deputy  is  not  neces- 
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sary.  Pond  v.  Leman,  45  Barb.  (N.  Y.)  152. 
But  compare  Tower  v.  Wilson,  3  Cai.  (N.  Y.) 
174. 

92.  Jons  V.  Perchard,  2  Esp.  507. 

93.  Walden  v.  Davison,  15  Wend.  (N.  Y.) 
575. 

94.  Abercrombie  v.  Marshall,  2  Bay  (S.  C.) 
90  [followed  in  Carlin  v.  Kerr,  2  Bay  (S.  C.) 
112J,  holding  that  this  was  true,  although 
the  clerk  might  not  have  been  authorized  to 
receive  the  money. 

95.  Cowdery  v.  Smith,  50  Vt.  235. 

96.  Tobey  v.  Leonard,  15  Mass.  200,  so 
holding  upon  the  ground  that  such  failure 
was  not  a  violation  of  official  dut^^ 

97.  Maddox  v.  Hudgeons,  31  Tex.  Civ.  App. 
291,  72  S.  W.  414;  Smart  v.  Hutton,  8 
A.  &  E.  568  note,  2  N.  &  M.  426,  35  E.  C.  L. 
734,  arrest  of  person  under  fieri  facias. 

98.  Brown  v.  Wallis,  (Tex.  Civ.  App.  1906) 
101  S.  W.  1068  [affirmed  in  100  Tex.  546, 
101  S.  W.  1070,  12  L.  R.  A.  N.  S.  1019], 
so  holding  on  the  ground  that  no  power  to 
act  under  such  circumstances  can  be  implied 
in  the  appointment. 

99.  Davis  v.  Smith,  130  Mass.  113,  so 
holding  on  the  ground  that  the  power  of  the 
justice  to  order  such  removal  is  not  judicial 
and  the  sheriff  or  deputy  is  not  bound  in 
his  official  capacity  to  execute  it. 

1.  Tomlinson  v.  Wheeler,  1  Aik.  (Vt.)  194. 

2.  Lewark  v.  Carter,  117  Ind.  206,  20  N.  E. 
119,  10  Am.  St.  Rep.  40,  3  L.  R.  A.  440'. 

3.  See,  generally,  Release,  34  Cyc.  1039. 

4.  McKinley  i;."  Tucker,  59  Barb.  (N.  Y.) 
93,  so  holding  where  plaintiff  had  consented 
in  writing  not  to  proceed  against  the  sheriff 
until  the  maturity  of  certain  notes  which 
defendant  proposed  to  deposit  with  the  dep- 
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But  where  the  owner  of  goods  wrongfully  levied  on  brings  trespass  against  the 
deputy  and  recovers  judgment  and  takes  out  execution,  the  sheriff  is  discharged 
of  his  responsibility.^ 

C.  Defaults  in  Respect  to  Execution  of  Process  —  l.  General  Rule  of 
Liability.  A  sheriff  to  whom  process  has  been  delivered  for  execution  is  liable 
for  failure  to  serve  or  execute  the  same/  for  any  damage  which  may  have  resulted 


uty  for  collection,  the  proceeds  thereof  to  be 
applied  to  satisfy  the  execution. 

5.  Harrington  v.  Fuller,  18  Me.  277,  279, 
36  Am.  Dec.  719,  wliere  it  is  said:  "After 
the  plaintiff  had  recovered  judgment  against 
him  [the  deputy]  in  trespass,  and  had  taken 
out  execution  and  collected  a  part  of  the 
amount  so  recovered  the  property  was  changed. 
It  was  no  longer  held  in  an  official  character. 
It  became  a  part  of  his  own  estate.  .  .  . 
It  is  the  act  of  the  plaintiff,  not  the  act  of 
the  law  alone,  in  connection  with  his  own 
acts,  which  has  occasioned  his  becoming  the 
owner  in  absolute  right  of  property.  The 
plaintiff  cannot  by  his  own  voluntary  act 
transfer  the  property  from  himself  to  the 
deputy,  and  still  insist,  that  such  absolute 
property  is  held  in  an  official  capacit3^  As 
soon  as  the  special  property,  which  he  held 
as  an  officer,  was  by  the  election  of  the  plain- 
tiff changed  into  an  absolute  title  against  all 
persons  the  custody  ceased  to  be  official.  The 
debt  due  for  it  became  his  own  private  debt 
by  the  plaintiff's  own  election;  and  the  de- 
fendant ceased  to  be  responsible  for  any 
after  act  or  neglect  of  the  deputy." 

6.  Alabama. —  Smith  v.  Heineman,  118  Ala. 
195,  24  So.  364,  72  Am.  St.  Rep.  150;  Bir- 
mingham Dry-Goods  Co.  v.  Bledsoe,  117  Ala. 
495,  23  So.  153,  113  Ala.  418,  21  So.  403; 
Wilson  V.  Brown,  58  Ala.  62,  29  Am.  Rep. 
727;  Harris  v.  Murfree,  54  Ala.  161;  Whit- 
sett  V.  Slater,  23  Ala.  626;  Poe  v.  Dorrah, 
20  Ala.  288,  56  Am.  Dec.  196;  Governor  v. 
Campbell,  17  Ala.  566;  Spence  v.  Tuggle,  10 
Ala.  538;  Crenshaw  V.  Harrison,  8  Ala.  342; 
Mason  v.  Watts,  7  Ala.  703;  Bell  r.  King, 
8  Port.  147;  Harrison  v.  Marshall,  6  Port. 
65. 

Arkansas. —  McKinney  v.  Blakely,  87  Ark. 
405,  112  S.  W.  976. 

California. — ■  Alexander  v.  Wilson,  144  Cal. 
5,  77  Pac.  706;  Howe  v.  White,  49  Cal.  658. 

Connecticut. —  Palmer  V.  Gallup,  16  Conn. 
555;  Clark  v.  Smith,  9  Conn.  379;  Derby 
Bank  v.  Landon,  2  Conn.  417;  White  v.  Wil- 
cox, 1  Conn.  347;  Acklcy  v.  Chester,  5  Day 
221;  Frost  V.  Dongal,  1  Day  128. 

Delaivare. —  State  v.  Gemmill,  1  Houst.  9. 

Florida. —  Johnson  v.  Price,  47  Fla.  265, 
36  So.  1031. 

Georgia. —  Harrigan  v.  Savannah  Grocery 
Co.,  126  Ga.  127,  54  S.  E.  961;  Singer  Sewing 
Mach.  Co.  V.  Barnett,  70  Ga.  377;  Gladden  v. 
Cobb,  73  Ga.  235,  6  S.  E.  161 ;  Langley  v.  Wynn, 
70  Ga.  430;  Kemp  v.  Williams,  43  Ga.  211; 
Brown  v.  McCrary,  30  Ga.  878;  Lew  V. 
Shockley,  29  Ga.  710;  Mullings  v.  Bothwell, 
29  Ga.  700;  Porter  v.  Pierce,  19  Ga.  268; 
Gregory  v.  Waters,  19  Ga.  71;  Wallace  v. 
Holley,  13  Ga.  389,  58  Am.  Dec.  578;  Hixon 
V.  Callaway,  2  Ga.  App.  678,  58  S.  E.  1120. 


Illinois. —  Freudenstein  v.  McNeir,  81  111. 
208;  Pike  v.  Colvin,  67  111.  227;  People  v. 
Palmer,  46  111.  398,  95  Am.  Dec.  418;  French 
V.  Snyder,  30  111.  339,  83  Am.  Dec.  193; 
Ross  V.  Weber,  26  111.  221;  Brother  V.  Can- 
non, 2  111.  200;  Hargrave  T.  Penrod,  1  111. 
401,  12  Am.  Dec.  201;  Gilbert  v.  Gallup,  76 
111.  App.  526. 

Indiana. —  Limpus  f.  State,  7  Blackf.  43. 

Kansas. —  Chittenden  v.  Crosby,  5  Kan. 
App.  534,  48  Pac.  209. 

Kentucky. —  Com.  v.  Hurt,  4  Bush  64 ;  Phil- 
lips V.  Ronald,  3  Bush  244,  96  Am.  Dec.  216; 
Arnold  V.  Com.,  8  B.  Mon.  109;  Emanuel  V. 
Cocke,  6  Dana  212;  Com.  V.  O'Cull,  7  J.  J. 
Marsh.  149,  23  Am.  Dec.  393 ;  Allen  v.  John- 
son, 4  J.  J.  Marsh.  235 ;  Com.  v.  Begley, 
66  S.  W.  754,  23  Ky.  L.  Rep.  1985.  See  also 
Helm  V.  Haycraft,  2  Lift.  171. 

Louisiana. —  State  v.  Bondy,  15  La.  Ann. 
573,  77  Am.  Dec.  198;  Bottom  v.  Breed,  4  La. 
343. 

Maine. —  Stewart  r.  Leonard,  103  Me.  128, 
68  Atl.  638;  Townsend  v.  LIbbey,  70  Me.  162; 
Abbott  V.  Jacobs,  49  Me.  319;  Ware  r.  Fowler, 
24  Me.  183;  Bradford  v.  McLellan,  23  Me. 
302;  Hodsdon  V.  Wilkins,  7  Me.  113,  20  Am. 
Dec.  347;  Kidder  v.  Parlin,  7  Me.  80;  Varrill 
V.  Heald,  2  Me.  91. 

Massachusetts. —  Tvler  v.  Ulmer,  12  Mass. 
163:  Barnard  v.  Ward,  9  Mass.  260;  Perley 
r.  Foster,  9  Mass!  112;  Bond  v.  Ward,  7 
Mass.  123,  5  Am.  Dec.  28. 

Missouri. —  Campbell  v.  Lottrell.  13  Mo.  27; 
Don o lass  v.  Baker,  9  Mo.  41 ;  State  r.  Stokes, 
99  Mo.  App.  236,  73  S.  W.  254;  State  v. 
Rainey,  99  Mo.  App.  218,  73  S.  W.  250; 
State  'v.  Harrington,  41  Mo.  App.  439. 

Montana. —  Stiff  V.  McLaughlin,  19  Mont. 
300,  48  Pac.  232;  Montana  Milling  Co.  v. 
Jeffries.  14  Mont.  143,  35  Pac.  908.^ 

Nehraska. —  Steele  v.  Crabtrce,  40  Nebr. 
420,  58  N.  W.  1022. 

New  Hampshire. —  Benson  t'.  Ela,  35  N.  IT. 
402:  Grafton  Bank  17.  White,  17  N.  H.  389; 
Ranlett  v.  Blodgett,  17  N.  H.  298,  43  Am. 
Dec.  603. 

Netv  Jersey. —  Hunt  v.  Gulick,  9  X.  J.  L. 
205. 

New  Mexico. —  Bachelder  f.  Chaves,  5  N. 
562,  25  Pac.  783. 

Neiv  York. — ■  Lcdyard  v.  Jones,  7  N.  Y.  550 
[aijlrming  4  Sandf.  67] ;  Bowman  V.  Cornell, 
39  Barb.  69 ;  Humphrey  v.  Ilathorn.  2  4  Barb. 
278;  Watson  v.  Brcnnan,  39  N.  Y.  Super.  Ct. 
81  [reversed  on  other  grounds  in  66  N.  Y. 
621]  ;  French  r.  Willct,  4  Bosw.  649,  10  Abb. 
Pr.  99:  Williams  v.  Lowndes,  1  Hall  637; 
Smith  V.  Goraly,  61  Misc.  101.  112  N.  Y. 
Suppl.  1100;  Clark  r.  Carnloy,  3  C  ode  Rep. 
136. 

North  Carolina. —  Erwin   v.   Lawrence,  64 
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from  his  negligence  or  default  in  the  execution  of  the  process,^  or  from  delay  in 
proceeding  to  execute  the  same.^  But  a  sheriff  cannot  be  held  liable  for  a  failure 
to  levy  on  particular  property  pointed  out  by  the  execution  plaintiff  when  he 
levies  on  other  property  of  the  execution  defendant  sufficient  to  satisfy  the 
execution.^ 

2.  Jurisdiction  of  Court.^^  An  officer  is  not  liable  for  failure  to  levy  an  execu- 
tion where  the  court  had  no  jurisdiction  in  the  action. 

3.  Regularity  of  Proceedings.  Defects  or  irregularities  in  the  proceeding  in 
which  process  is  issued  cannot  relieve  the  sheriff  from  liability  for  failure  to  execute 
the  same/^  nor  can  he  escape  liability  on  the  ground  that  prior  to  the  entry  of 


N.  C.  483;  Jenkins  v.  Troutman,  52  K  C. 
169,  75  Am.  Dec.  459;  Murphy  v.  Troutman, 
50  N.  C.  379. 

0/iio.— Coopers  v.  Wolf,  15  Ohio  St.  523; 
Bode  V.  Mungavin,  4  Ohio  S.  &  C.  PI.  Dec. 
270,  2  Ohio  N.  P.  269. 

Pennsylvania. —  Billings  V.  Russell,  23  Pa. 
St.  189,  62  Am.  Dec.  330. 

South  Carolina. —  Carr  v.  Scott,  Riley  193; 
Graham  v.  Durant,  2  Hill  517;  Sims  v.  Tar- 
rant, 2  Nott  &  M.  123. 

South  Dakota. — Jewett  v.  Sundback,  5  S.  D. 
Ill,  58  N.  W.  20;  Ayres,  etc.,  Co.  V.  Sund- 
back, 5  S.  D.  31,  58  N.  W.  4. 

Tennessee. —  Cowan  v.  Sloan,  95  Tenn.  424, 
32  S.  W.  388;  Shaw  v.  Holmes,  4  Heisk.  692. 

Texas. —  Robinson  v.  Schmidt,  48  Tex.  13 ; 
Murray  v.  Evans,  25  Tex.  Civ.  App.  331,  60 
S.  W.  786;  Mitchusson  V.  Wadsworth,  1  Tex. 
App.  Civ.  Cas.  §  976. 

Vermont. —  Dix  v.  Batchelder,  55  Vt.  562 
(holding  that  a  constable,  du\j  empowered 
by  vote  of  a  town  to  serve  process  through- 
out the  state,  is  liable  for  failure  to  serve 
a  writ,  although  the  service  is  to  be  made 
beyond  the  limits  of  the  town)  ;  Barnard  v. 
Henry,  25  Vt.  289;  Chase  v.  Pl^nnouth,  20 
Vt.  469,  50  Am.  Dec.  52;  Stoddard  r.  Tar- 
bell,  20  Vt.  321;  Ives  v.  Strong,  19  Vt.  546; 
Kidder  v.  Barker,  18  Vt.  454;  Watkinson  v. 
Bennington,  12  Vt.  404;  Hall  v.  Brooks,  8 
Vt.  485,  30  Am.  Dec.  485. 

Virginia. —  Ronald  f.  Bentley,  4  Hen.  &  M. 
461,  holding  that  a  sheriff  is  liable  at  com- 
mon law  for  not  executing  process  in  chancery. 

England. —  Dennis  v.  Whetham,  L.  R.  9 
Q.  B.  345,  43  L.  J.  Q.  B.  129,  30  L.  T.  Rep. 
N.  S.  514,  22  Wkly.  Rep.  571. 

Canada. —  Massey  Mfg.  Co.  v.  Clement,  9 
Manitoba  359;  ToAver  v.  Stephenson,  10 
N.  Brunsw.  93;  Thorpe  v.  McLean,  11  Nova 
Scotia  200;  Burnham  v.  Hall,  44  U.  C.  Q.  B. 
297;  Nehon  v.  Baby,  14  U.  C.  Q.  B.  235; 
O'Connor  v.  Hamilton,  4  U.  C.  Q.  B.  243; 
Decatur  v.  Jarvis.  3  U.  C.  Q.  B.  133. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  174  et  seq. 

Failure  to  find  defendant. — A  sheriff  is  not 
liable  for  failure  to  serve  a  non-resident  de- 
fendant when  he  has  followed  the  directions 
of  plaintiff  and  failed  to  find  defendant. 
Hamilton  v.  Lyle,  9  Phila.   (Pa.)  98. 

A  sergeant-at-arms  of  a  district  court  is 
not  subject  to  the  statutory  liability  for  fail- 
ure to  perform  the  duties  prescribed  by  the 
district  court  act  respecting  executions  out 
of  said  court  delivered  to  him,  which  such 
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act  imposes  upon  constables.  Nixon  v. 
Fithian,  61  N.  J.  L.  4,  38  Atl.  698, 

7.  Neio  Hampshire. —  Kittredge  v.  Bellows, 

7  N.  H.  399. 

New  York. — LeMas  v.  Douglass,  53  Hun 
587,  6  N.  Y.  Suppl.  888;  Hoffman  v.  Conner, 

13  Hun  541  [affirmed  in  76  N.  Y.  121];  Ran- 
som V.  Halcott,  18  Barb.  56. 

Pennsylvania. —  Com.  v.  Osier,  34  Pa, 
Super.  Ct.  138. 

Wisconsin. — Ohlson  v.  Pierce,  55  Wis.  205, 
12  N.  W.  429;  Elmore  V.  Hill,  51  Wis.  365, 

8  N.  W.  240. 

England. —  In  re  Comyns,  1  Ir.  Eq.  72. 
See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  174:  et  seq. 

8.  Alabama. —  Hallett  V.  Lee,  3  Ala.  28. 
California. — Chapman   v.   Thornburgh,  17 

Cal.  87,  76  Am.  Dec.  571. 

Con?iecticut. —  Tucker  v.  Bradley,  15 
Conn.  46. 

Georgia.— Mohr  v.  Mattox,  120  Ga.  962, 
48  S.  E.  410;  French  v.  Kemp,  64  Ga.  749; 
Hunter  v.  Phillips,  56  Ga.  634;  Kimbro  v. 
Edmondson,  46  Ga.  130;  Caruthers  v.  Spray- 
berry,  26  Ga.  437. 

Illinois. —  People  V.  Wiltshire,  9  HI.  App. 
374. 

North  Carolina. —  Hearn  v.  Parker,  52 
N.  C.  150;  Nixon  v.  Bagby,  52  N.  C.  4  (hold- 
ing that  where  there  was  an  apparent  neces- 
sity for  an  officer  to  proceed  immediately  to 
the  collection  of  a  debt,  and  he  was  instructed 
to  do  so,  a  delay  of  sixteen  days  was  negli- 
gence) ;  Lindsay  V.  Armfield,  10  N.  C.  548, 

14  Am.  Dec.  603. 

South  Carolina. —  Solomon  v.  Richardson, 
1  Hill  396. 

Wisconsin. — ^Elmore  v.  Hill,  46  Wis.  618, 
1  N.  W.  235;  State  v.  Brophy,  38  Wis.  413. 

E7igland.— Cmton  v.  Hooper,  6  Q.  B.  468, 
8  Jur.  958,  14  L.  J.  Q.  B.  1,  51  E.  C.  L.  468; 
Mason  v.  Paynter,  1  Q.  B.  974,  1  G.  &  G. 
381,  6  Jur.  '214,  10  L.  J.  Q.  B.  299,  41 
E.  C.  L.  865;  Terrell  v.  Fisher,  10  Wkly.  Rep. 
796. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  174:  et  seq. 

9.  Lawson  V.  State,  10  Ark.  28,  50  Am. 
Dec.  238. 

10.  See,  generally,  Courts,  11  Cyc.  633. 

11.  State  V.  Forrv,  64  Ind.  260;  Cornell 
V.  Barnes,  7  Hill  (N.  Y.)  35. 

12.  Alabama.— Mart'm  v.  Hall,  70  Ala.  421. 
Georgia. —  Horrigan  v.  Savannah  Grocery 

Co.,  126  Ga.  127,  54  S.  E.  961;  Gladden  V, 
Cobb,  73  Ga,  235,  6  S,  E,  161, 


SHERIFFS  AND  CONSTABLES      [35  Cyc]  1627 


judgment  the  parties  agreed  to  dismi:^>s  the  cause,  and  that  thereafter  plaintiff 
took  judgment  and  caused  the  execution  to  issue. 

4.  Validity  and  Force  of  Judgment.^*  A  sheriff  or  constable  is  not  liable  for 
failure  to  serve  a  writ  which,  although  regular  upon  its  face,  is  based  upon  a  void 
judgment,^^  or  to  levy  and  sell  under  an  execution  based  on  a  judgment  which 
was  dormant  when  the  writ  was  placed  in  his  hands. ^®  But  it  is  no  excuse  for  a 
sheriff's  failing  to  levy  an  execution  on  a  judgment  that  the  judgment  is  irregular 
or  erroneous, or  that  the  consideration  therefor  has  f ailed. 

5.  Validity  of  Process.^^  A  sheriff  cannot  escape  liability  for  failure  to 
execute  or  neglect  or  delay  in  executing  process  by  reason  of  the  fact  that  it  is 
irregular,^^  erroneous,^^  or  defective  in  form;^^  but  he  is  not  liable  for  failure  to 
serve  process  which  is  void  upon  its  face,^*  and,  even  though  a  writ  be  regular 


Illinois. —  Brother  v.  Cannon,  2  111.  200. 

Missouri. —  State  v.  Rainey,  99  Mo.  App. 
218,  73  S.  W.  250. 

Pennsylvania. —  Billings  V.  Russell,  23  Pa. 
St.  189/«2  Am.  Dec.  330. 

South  Carolina. —  Grraliam  v.  Allen,  2  Nott 
&  M.  492. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  174  et  seq.,  240,  268. 

But  compare  Whiting  v.  Trafton,  16  Me. 
398,  holding  that  a  sheriff  was  not  liable  for 
refusal  to  deliver  a  bail-bond  to  the  creditor 
or  to  return  it  to  the  clerk's  office,  after  re- 
turning that  he  had  arrested  the  body  of  the 
debtor  and  taken  bail,  where  the  affidavit  ac- 
companying the  writ  M^as  not  sufficient  to 
justify  an  arrest. 

13.  State  V.  Stokes,  99  Mo.  App.  236,  73 
S.  W.  254. 

14.  See,  generally,  Judgments,  23  Cyc.  623. 

15.  Illinois. —  People  v.  Whitehead,  90  111. 
App.  614,  622,  where  it  is  said:  "The  rule 
of  law  which  in  some  cases  protects  an  offi- 
cer not  serving  a  writ,  regular  on  its  face 
but  issued  on  a  void  judgment,  is  solely  for 
the  protection  of  the  officer.  The  plaintiff  in 
the  judgment  can  have  no  benefit  of  the  rule." 

l/atnc— Clark  v.  Foxcroft,  6  Me.  296,  20 
Am.  Dec.  309;  Adams  r.  Balch,  5  Me.  188. 

Massachusetts. —  Belcher  v.  Sheehan,  171 
Mass.  513,  51  N.  E.  19,  68  Am.  St.  Rep.  445. 

Ohio. —  Newburg  Munshower,  29  Ohio 
St.  617,  23  Am.  Rep.  769. 

T'erwow*.— Hill  v.  Wait,  5  Vt.  124. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §§  174  et  seq.,  268. 

16.  Blue  V.  Collins,'  109  Ga.  341,  34  S.  E. 
598. 

17.  State  V.  Rainey,  99  Mo.  App.  218,  73 
S.  W.  250. 

18.  Afllams  v.  Balch,  5  Me.  188. 

19.  Arnold  v.  Com.,  8  B.  Mon.  (Ky.)  109. 

20.  See,  generally,  Process,  32  Cyc.  412. 

21.  Alabama. —  Spence  v.  Tuggle,  10  Ala. 
538. 

Georgia. —  Singer  Sewing  Mach.  Co.  v. 
Barnett,  76  Ga.  377. 

Kentucky.—-  Com.  v.  O'CuIl,  7  J.  J.  Marsh. 
149,  23  Am.  Dec.  393;  Allen  v.  Johnson,  4 
J.  J.  Marsh.  235. 

'Ncm  York. —  Mollinneaux  v.  Mott,  78  N.  Y. 
App.  Div.  493,  79  N.  Y.  Suppl.  661  (holding 
that  the  issuance  of  a  second  execution,  be- 
fore return  of  the  first,  being  only  an  ir- 


regularity, making  it  voidable  at  election 
only  of  the  party  against  whom  it  has  been 
issued,  is  no  justification  for  the  sheriff's 
failure  to  execute  it)  ;  French  v.  Willet,  4 
Bosw.  649,  10  Abb.  Pr.  99. 

South  Carolina. —  Carr  v.  Scott,  Riley  193. 

Tennessee. — Shaw  v.  Holmes,  4  Heisk.  692. 

Texas. —  Mitchusson  v.  Wadsworth,  1  Tex. 
App.  Civ.  Cas.  §  976. 

Fermow*.— Stoddard  v.  Tarbell,  20  Vt.  321; 
Whitehall  Bank  v.  Pettes,  13  Vt.  395,  37 
Am.  Dec.  600. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  174  et  seq.,  268. 

Affidavit  of  illegality. —  In  answer  to  a 
rule  against  a  sheriff  for  neglect  of  duty  in 
levying  on  and  selling  property,  he  cannot 
set  up  that  he  was  served  b}^  defendant  with 
an  affidavit  of  illegality,  which  was  predi- 
cated solely  on  his  own  or  his  deputy's  neg- 
lect of  duty.  Wheeler  v.  Thomas,  57  Ga.  161 
[approved  in  Morgan  v.  Spring,  72  Ga. 
257]. 

22.  Langley  r.  Wvnn,  70  Ga.  430;  Stod- 
dard r.  Tarbell,  20  Vt.  321;  Whitehall  Bank 
V.  Pettes,  13  Vt.  395,  37  Am.  Dec.  600. 

23.  State  v.  Fowler,  4  Harr.  (Del.)  358; 
Johnson  v.  Price,  47  Fla.  265,  36  So.  1031 
(holding  that  the  sheriff  is  not  relieved  from 
liability  by  reason  of  a  formal  defect  in  tlie 
process,  Avhich  is  amendable,  where  he  did 
not  refuse  to  execute  the  process  because  of 
such  defect  and  does  not  set  up  such  defect 
as  an  excuse  for  his  failure  to  execute  it)  ; 
Chase  v.  Plymouth,  20  Vt.  469,  50  Am.  Dec. 
52. 

24.  Alalama. —  Graham  r.  Chandler.  15 
Ala.  342. 

Delaware. —  State  r.  Fowler,  4  TIarr.  358. 
Kentucky. — Williams       Hall,  2  Dnna  97. 
Missouri. —  State    r.    Armstrong,    25  ;Mo. 
App.  532. 

New  York. —  Bacon  r.  Cropsev.  7  X.  Y. 
195;  French  r.  Willet,  4  Bosw.  649.  10  Abb. 
Pr.  99. 

Texas. —  jMitchusson  r.  Wadsworth,  1  Tex. 
App.  Civ.  Cas.  §  976. 

Verwonl. —  Stoddard  r.  Tarbell,  20  Vt. 
321;  Wliitehnll  Bank  r.  Pottes,  13  Vt.  395, 
37  Am.  Dec.  600. 

^^'isco)lsi^l. —  t  ;uiii)bt'll  r.  Slionnan,  35  Wis. 
103. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables,"  §§  174  ct  seq.,  268. 
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upon  its  face,  if  it  is  in  fact  unauthorized  and  void,  the  sheriff  is  not  liable  for 
refusing  to  execute  it.^^  A  sheriff  who  has  failed  to  execute  a  writ  cannot,  how- 
ever, escape  liability  by  reason  of  a  statute,  enacted  after  his  default,  establishing 
certain  requisites  which  the  writ  did  not  have.^® 

6.  Injury  to  Party  at  Whose  Instance  Process  Issued.  An  action  cannot  be 
maintained  against  a  sheriff  for  not  executing  or  not  properly  executing  a  writ 
without  showing  actual  pecuniary  damage. 

7.  Lack  of  Diligence  Necessary  to  Liability.  The  sheriff  being  required  only 
to  use  reasonable  diligence  in  the  execution  of  process,^^  a  sheriff  is  not  liable 
unless  he  has  been  lacking  in  such  degree  of  diligence.^^  So  as  an  officer  has  until 
the  return-day  of  a  writ  to  execute  it,  he  will  not  be  liable  for  not  executing  it 
sooner,  unless  there  were  special  circumstances  making  it  his  duty  to  do  so.^^ 


An  officer  in  whose  hands  an  alias  execution 
is  placed  for  service  is  not  entitled  to  refuse 
to  serve  the  same  on  the  ground  that  prior 
executions  issued  were  invalid,  and  is  liable 
for  such  refusal.  State  v.  Stokes,  99  Mo. 
App.  236,  73  S.  W.  254. 

25.  Alabama. — •  Tombeckbee  Bank  v.  God- 
bold,  3  Stew.  240,  20  Am.  Dee.  80. 

Massachusetts. —  Belcher  v.  Sheehan,  171 
Mass.  513,  51  N.  E.  19,  68  Am.  St.  Rep.  445. 

New  YorJc.—  Txeid  v.  Stegman,  99  N.  Y. 
646,  1  N.  E.  672;  Tucker  r.  Malloy,  48  Barb. 
85;  Cornell  v.  Barnes,  7  Hill  35. 

Ohio. —  Newburg  v.  Munshower,  29  Ohio 
St.  617,  23  Am.  Rep.  769. 

Wisconsin. —  Loomis  v.  Wheeler,  21  Wis. 
271. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  174  et  seq.,  268. 

An  execution  must  be  issued  under  the  au- 
thority of  a  judgment  in  order  that  the  sher- 
iff may  be  liable  for  failure  to  execute  it. 
Tombeckbee  Bank  v.  Godbold,  3  Stew.  (Ala.) 
240,  20  Am.  Dec.  80. 

Even  though  a  writ  has  been  partly  exe- 
cuted by  an  officer  he  may  show  that  it  was 
issued  without  jurisdiction  in  order  to  es- 
cape liability  for  failure  to  fully  execute  it. 
Tucker  v.  Malloy,  48  Barb.  (K  Y.)  85. 

26.  Kemp  v.  Williams,  43  Ga.  211,  holding 
that  where  a  sheriff  had  failed  to  levy  an 
execution  founded  on  a  debt  contracted  be- 
fore June  1,  1865,  he  could  not  claim  protec- 
tion from  liability  under  the  subsequent  act 
of  Oct.  13,  1870,  requiring  an  affidavit  that 
the  taxes  were  duly  paid  to  be  attached  to 
the  execution  before  it  could  lawfully  pro- 
ceed. 

27.  Connecticut. —  Hartford  County  Bank 
V.  Waterman,  26  Conn.  324. 

Georgia. —  Hall,  etc..  Woodworking  Mach. 
Co.  r.  Barnes,  115  Ga.  945,  42  S.  E.  276 
(holding  that  where,  in  trover  against  a  cor- 
poration, the  sheriff  seizes  all  of  the  property 
which  can  be  found,  he  is  not  liable  for  fail- 
ure to  seize  the  remainder)  ;  Green  v.  Jones, 
39  Ga.  521;  Prince  v.  Walker,  1  Ga.  App. 
282,  58  S.  E.  61. 

Indiana. —  State  f.  Blanch,  70  Ind.  204. 

Louisiana. — See  Bloomfield  v.  Jones^  2  La. 
Ann.  936,  holding  that  a  party  seeking  to 
render  a  sheriff  liable  for  damages  resulting 
from  the  failure  to  serve  a  citation  sooner 
than  ordinary  diligence  would  have  required 
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must  show  that  the  officer  was  notified  of  the 
necessity  of  earlier  service  to  prevent  the 
prescription  of  the  claim. 

Maine. —  McNally  v.  Kerswell,  37  Me.  550. 

Massachusetts. —  Walker  v.  Haskell,  11 
Mass.  177. 

Neio  Hampshire. —  Webster  v.  Quimby,  8 
N.  H.  382. 

England. —  Hobson  v.  Thelluson,  L.  R.  2 
Q.  B.  642,  8  B.  &  S.  476,  36  L*.  J.  Q.  B.  302, 
16  L.  T.  Rep.  N.  837,  15  Wkly.  Rep.  1037. 
Contra,  Clifton  V.  Hooper,  6  Q.  B.  468, 
8  Jur.  958,  14  L.  J.  Q,  B.  1,  51  E.  C.  L.  468, 
holding  that  in  such  case  nominal  damages 
mav  be  recovered. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con« 
stables,"  174  et  scq. 

Damage  as  prerequisite  to  enforcement  of 
penalty  for  default  see  infra,  IX,  I,  11. 

28.  See  supra.  III,  B,  6,  h. 

29.  Whitney  v.  Butterfield,  13  Cal.  335,  73 
Am.  Dec.  584;  State  v.  Ownby,  49  Mo.  71; 
Fisher  v.  Gordon,  8  Mo.  386;  Ervin  v.  Scott, 
15  Rich.  (S.  C.)  12;  Rigney  v.  Ruttan,  5 
U.  C.  Q.  B.  O.  S.  707. 

Facts  showing  lack  of  diligence  sufficient  to 
render  sheriff  liable  see  the  following  cases: 

Alabama. — Whitsett  v.  Slater,  23  Ala.  626. 

Kentucky. —  Phillips  v.  Ronald,  3  Bush 
244,  96  Am.  Dee.  216. 

Michigan. — Springett  v.  Colerick,  67  Mich. 
362,  34  N.  W.  683. 

Minnesota. —  Guiterman  v.  Sharvey,  46 
Minn.  183,  48  N.  W.  780,  24  Am.  St.  Rep. 
218. 

ISlew  York. — Hollister  v.  Johnson,  4  Wend. 
639. 

North  Carolina. —  Jenkins  V.  Troutman,  52 
N.  C.  169,  75  Am.  Dec.  459;  Hearn  v. 
Parker,  52  N.  C.  150;  Murphy  v.  Troutman, 
50  N.  C.  379. 

Wisconsin. —  Elmore  v.  Hillj  46  Wis.  618, 
1  N.  W.  235. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  174  et  seq. 

Facts  not  showing  lack  of  diligence  suffi- 
cient to  render  officer  liable  see  Daton  v>. 
Lynes,  31  Conn,  578;  Ervin  v.  Scott,  15 
Rich.  (S.  C.)  12;  Rigney  v.  Ruttan,  5  U.  C. 
Q.  B.  0.  S.  707. 

30.  State  v.  McMahan,  13  Mo.  179;  State 
V.  Ferguson,  13  Mo.  166. 

The  burden  of  proof  as  to  such  special  cir- 
cumstances rests  upon  plaintiff.   State  v.  Mc- 
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8.  Authority  to  Execute  Writ.^^^  Where  an  officer  had  no  authority  to  execute 
a  writ  he  cannot  be  held  Hable  for  a  failure  to  do  so.^^ 

9.  Particular  Process  or  Writs.  The  Uability  of  the  sheriff  for  failure  to 
execute,  or  negligence  or  delay  in  the  service  or  execution  of  process/^^  extends 
to  summonses, subpoenas,^^  attachments,^*^  executions  against  property, writs 


Mahan,  13  Mo.  179;  State  v.  Ferguson,  13 
Mo.  166. 

31.  Authority  of  officer  as  affected  by  di- 
rection of  process  see  swpra,  III,  B,  6,  e. 

32.  Governor  v.  Lindsay,  14  Ala,  658  (hold- 
ing that  a  coroner  is  not  liable  to  an  action 
for  not  executing  a  writ  of  execution  deliv- 
ered to  him  addressed  "  To  any  sheriff  of 
the  State  of  Alabama " )  ;  Eutland  Bank  v. 
Parsons,  21  Vt.  199  (holding  that  a  sheriff 
who  receives  an  execution  in  favor  of  a  pri- 
vate corporation  of  which  he  is  a  member  is 
not  liable  for  neglecting  to  levy  and  return 
it;  and  it  makes  no  difference  that  he  served 
the  original  writ  in  the  suit  in  which  the 
execution  issued,  by  attaching  property,  ard 
took  a  receipt  for  the  property,  and  had 
prosecuted  a  suit  against  the  receiptor  to 
final  judgment,  which  was  unsatisfied  by 
reason  of  the  insolvency  of  the  receiptor). 

33.  See  supra,  V,  C,  1-8. 

34.  Swain  v.  Phelps,  125  N.  C.  43,  34  S.  E. 
110. 

35.  Birmingham  Dry  Goods  Co.  v.  Bled- 
soe, 117  Ala.  495,  23  So.  153,  113  Ala.  418, 
21  So.  403. 

SQ.  Alabama. —  Smith  v.  Heineman,  118 
Ala.  195,  24  So.  364,  72  Am.  St.  Rep.  150, 

Connecticut. —  Tucker  v.  Bradley,  15  Conn. 
46. 

Kansas. —  Chittenden  v.  Crosby,  5  Kan. 
App.  534,  48  Pac.  209. 

Maine. —  Townsend  v.  Libbey,  70  Me.  162; 
Abbot  V.  Jacobs,  49  Me.  319;  Bradford  V.  Mc- 
Lellan,  23  Me.  302. 

Massachusetts. —  Perley  v.  Foster,  9  Mass. 
112;  Bond  V.  Ward,  7  Mass.  123,  5  Am.  Dec. 
28. 

Montana. — Montana  Milling  Co.  v.  Jeffries, 
14  Mont.  143,  35  Pae.  908. 

Neiv  HampsJiire. —  Ranlett  v.  Blodgett,  17 
N.  H.  298,  43  Am.  Dec.  603;  Kittredge  v. 
Bellows,  7  N.  H.  399. 

Tennessee. —  Shaw  v.  Holmes,  4  Heisk. 
692. 

rerrnowf.— Stoddard  v.  Tarbell,  20  Vt.  321. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  176. 

37.  Alabama. —  Wilson  v.  Brown,  58  Ala. 
62,  29  Am.  Rep.  727;  Whitsett  v.  Slater,  23 
Ala.  626;  Poe  v.  Dorrah,  20  Ala.  288,  56  Am. 
Dec.  196;  Governor  v.  Campbell,  17  Ala. 
566;  Crenshaw  v.  Harrison,  8  Ala.  342; 
Mason  v.  Watts,  7  Ala.  703;  Hallett  r.  Leo, 
3  Ala.  28;  Bell  v.  King,  8  Port.  147. 

California. —  Howe  r.  White,  49  Cal.  658. 

Connecticut. —  Derby  Bank  r.  Landon,  2 
Conn.  417;  Frost  r.  Dougal,  1  Day  128. 

Delaware. —  State  v.  Gemmill,  1  Houst.  9. 

Georgia. — Singer  Sewing  Mach.  Co.  r.  Bar- 
nett,  76  Ga.  377;  Hunter  r.  Phillips,  56  Ga. 
634;  Kemp  v.  WiUiams,  43  Ga.  211;  Brown 
McCrary,  30  Ga.  878;  Levy  v\  Shockley, 


29  Ga.  710;  Mullings  v.  Bothwell,  29  Ga. 
706. 

Illinois. —  Freudenstein  v.  McNeir,  81  111. 
208;  Pike  V.  Colvin,  67  111.  227;  People  v. 
Palmer,  46  111.  398,  95  Am.  Dec.  418;  Ross 
V.  Webber,  26  111.  221 ;  Hargrave  v.  Penrod,  1 
111.  40L  12  Am.  Dec.  201, 

Kansas. — ■  Chittenden  v.  Crosby,  5  Kan. 
App.  534,  48  Pac.  209. 

Kentucky. —  Com.  V.  Hurt,  4  Bush  64; 
Arnold  v.  Com.,  8  B.  Mon.  109;  Emanuel  v. 
Cocke,  6  Dana  212;  Com.  v.  O'Cull,  7  J.  J. 
Marsh.  149,  23  Am.  Dec.  393;  Allen  v.  John- 
son, 4  J.  J.  Marsh.  235;  Com.  v.  Begley,  66 
S.  W.  754,  23  Ky.  L.  Rep.  1985. 

Louisiana. —  Bottom  v.  Breed,  4  La.  343. 

Maine. —  Kidder  v.  Parlin,  7  Me.  80. 

Missouri. — 'Campbell  v.  Lottrell,  13  Mo. 
27. 

Montana. —  Stiff  v.  McLaughlin,  19  Mont. 
300,  48  Pac.  232. 

Nebraska. —  Steele  V.  Crabtree,  40  Nebr. 
420,  58  N.  W.  1022. 

New  HompsMre. — Benson  i;.  Ela,  35  N.  H. 
402. 

Neio  Mexico. — Bachelder  v.  Chaves,  5  N.  M. 
562,  25  Pae.  783. 

Neiv  York. —  Ledyard  v.  Jones,  7  N.  Y.  550 
[affirming  4  Sandf.  67];  Bowman  v.  Cornell, 
39  Barb.  69;  Watson  v.  Brennan,  39  N.  Y. 
Super.  Ct.  81  [reversed  on  other  grounds  in 
66  N,  Y,  621];  French  v.  Willet,  4  Bosw. 
649,  10  Abb.  Pr.  99;  Williams  r.  Lowndes,  1 
Hall  637;  Clark  v.  Carnley,  3  Code  Rep 
136. 

North  Carolina. —  Hearn  v.  Parker,  52 
N.  C.  150. 

Pennsylvania. —  Billings  v.  Russell,  23  Pa. 
St.  189,  62  Am.  Dec.  330. 

South  Dakota. —  Jewett  v.  Sundback,  5 
S.  D.  Ill,  58  N.  W.  20;  Avers,  etc.,  Co.  v. 
Sundback,  5  S.  D.  31,  58  N."  W.  4. 

Tennessee. — Cowan  v.  Sloan,  95  Tenn,  424, 
32  S.  W.  388. 

Texas. —  iMurrav  r.  Evans,  25  Tex.  Civ, 
App.  331,  60  S.  W.  786. 

Vermont. —  Chase  r.  Plymouth.  20  Vt.  460, 
50  Am.  Dec.  52;  Watkinson  r.  Bennington, 
12  Vt.  404. 

Wisconsin. — Ohlson  r.  Pierce,  55  Wis.  205. 
12  N,  W,  429;  Elmore  r.  Hill,  51  Wis.  365, 
8  N.  W.  240;  Elmore  r.  Hill,  46  Wis.  618,  1 
N.  W.  235;  Slate  r.  Broi)hy,  38  Wis.  413. 

F))fila)id. —  Doiinis  r,  Whetham,  L.  R.  9 
Q.  B.  345,  43  L.  J.  Q.  B.  129,  30  L.  T.  Rep. 
N.  S.  514,  22  Wklv.  Rep.  571;  Clifton  r. 
Hooper,  6  Q.  B.  468,  8  Jur.  958,  14  L.  J, 
Q.  B.  1,  51  E.  C.  L.  468. 

Canada. —  INlassey  jNIfg.  Co.  v.  Clement,  9 
Manitoba  359;  Thorpe  r.  McLean,  11  Nova 
Scotia  200. 

See  43  Cent,  Dig.  tit.  "  Sheriffs  and  Con, 
stables/'  §  175. 
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of  possession/^  Avrits  of  replevin,^^  writs  of  restitution/*^  body  executions/^  and 
warrants  of  arrest. 

10.  Particular  Defaults  or  Omissions  —  a.  Reeognizing  Claim  of  Exemption/^ 

A  sheriff  is  not  liable  to  an  execution  creditor  for  recognizing  a  claim  of  exemption 
made  by  the  debtor/*  except  in  case  of  a  formal  waiver/^  or  a  wilful  and  wanton 
disregard  of  the  creditor's  plain  rights.*^  But  the  fact  that  a  defendant,  against 
whom  execution  has  been  issued,  is  absent  and  cannot  be  notified  thereof,  so  as 
to  claim  his  exemption,  does  not  excuse  the  sheriff  for  a  failure  to  levy."^^ 

b.  Giving  Preference  to  Junior  Writ.  A  sheriff  who,  having  two  or  more 
writs  in  his  hands  for  execution,  improperly  gives  preference  to  a  junior  writ,  is 
liable  to  plaintiff  in  the  senior  writ  if  his  debt  is  thereby  lost  or  the  amount  which 
he  would  otherwise  have  received  diminished;*^  while  if  the  giving  of  such  pref- 
erence results  in  a  seizure  of  the  property  of  a  surety  of  defendant  in  the  writs, 


38.  California. —  Chapman  v.  Tliornburgh, 
17  Cal.  87,  76  Am.  Dec.  571,  holding  that 
where  a  sheriff  received  a  writ  of  assistance 
commanding  him  forthwith  to  deliver  pos- 
session of  certain  real  estate  to  plaintiff, 
and  went  with  plaintiff  to  the  premises  for 
the  purpose  of  putting  him  in  possession, 
but  for  some  reason  not  stated,  in  opposition 
to  plaintiff's  wishes  and  against  plaintiff's 
protestation,  he  declined  to  take  any  action 
in  the  matter  and  did  not  execute  the  writ 
until  a  subsequent  day,  and  in  the  meantime 
the  parties  in  possession,  being  those  against 
whom  the  writ  ran,  destroyed  a  number  of 
valuable  fixtures  and  by  their  wilful  and 
malicious  acts  injured  the  premises  in  other 
respects,  the  sheriff  was  liable  for  the  dam- 
age thus  done. 

Louisiana. —  State  i*.  Bondy,  15  La.  Ann. 
573,  77  Am.  Dec.  198. 

Missouri. —  State  v.  Harrington,  41  Mo. 
App.  439. 

Wisconsin. —  Loomis  V.  Wheeler,  21  Wis. 
271. 

England. —  Mason  v.  Paynter,  1  Q.  B.  974, 
1  G.  &  D.  381,  6  Jur.  214,  10  L.  J.  Q.  B. 
299,  41  E.  C.  L.  865. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  178. 

39.  People  v.  Wiltshire,  9  111.  App.  374. 

40.  Bode  V.  Mungavin,  4  Ohio  S.  &  C.  PI. 
Dec.  270,  2  Ohio  N.  P.  269. 

41.  Alabama. —  Spence  v.  Tuggle,  10  Ala. 
538. 

Georgia. —  Porter  v.  Pierce,  19  Ga.  268, 
holding  that  it  is  no  excuse  to  a  sheriff  for 
the  failure  to  execute  a  capias  ad  satisfacien- 
dum that  he  has  already  executed  another 
capias  ad  satisfaciendum  against  the  same  de- 
fendant in  favor  of  a  different  plaintiff, 
whereupon  defendant  gave  bond  to  take  the 
benefit  of  the  Honest  Debtor's  Act,  and  noti- 
fied plaintiff  in  the  non-executed  capias  ad 
satisfaciendum  of  his  intention  to  take  the 
benefit  of  said  act. 

North  Carolina. — ^  Jenkins  v.  Troutman,  52 
N.  C.  169,  75  Am.  Dec.  459;  Murphy  v.  Trout- 
man,  50  N.  C.  379. 

South  Carolina. —  Sims  v.  Tarrant,  2  Nott 
&  M.  123. 

Canada. —  Tower  v.  Stephenson,  10  N. 
Brunsw.  93;  Nelson  v.  Baby,  14  U.  C.  Q.  B. 
235 ;  O'Connor  V.  Hamilton,  4  U.  C.  Q.  B.  243. 
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See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  179. 

42.  Brother  v.  Cannon,  2  111.  200;  Phillips 
V.  Ronald,  3  Bush  (Ky.)  244,  96  Am.  Dec. 
216;  Solomon  v.  Richardson,  1  Hill  (S.  C.) 
396. 

43.  Exemptions  generally  see  Exemptions, 
18  Cyc.  1369. 

44.  Williamson  v.  Krumbhaar,  132  Pa.  St. 
455,  19  Atl.  281,  holding  that  a  sheriff  was 
not  liable  to  an  execution  creditor  for  allow- 
ing a  claim  of  exemptions  after  the  execution 
debtor  had  caused  the  goods  seized  to  be 
claimed  by  his  wife,  when  the  fact  that  the 
debtor  caused  such  claim  to  be  made  was  not 
known  by  the  sheriff,  and  that  an  objection 
by  the  execution  creditor  to  the  allowance  of 
exemptions,  on  the  ground  "  that  the  conduct 
of  the  defendant  has  been  such  as  to  forfeit 
his  right  to  the  benefit  of  the  exemption 
laws,"  was  not  sufficiently  definite  to  affect 
the  sheriff  with  notice  of  defendant's  acts, 
and  thus  render  him  liable  for  allowing  the 
exemption. 

45.  Williamson  v.  Krumbhaar,  132  Pa.  St. 
455,  19  Atl.  281. 

46.  Williamson  V.  Krumbhaar,  132  Pa.  St. 
455,  19  Atl.  281. 

47.  People  v.  Palmer,  46  111.  398,  95  Am. 
Dec.  418. 

48.  Kentucky. — Arberry  v.  Noland,  2  J.  J. 
Marsh.  421. 

Louisiana. —  Grabenheimer  v.  Budd,  40  La. 
Ann.  107,  3  So.  724. 

Neio  York. —  Camp  v.  Chamberlain,  5  Den. 
198. 

Wisconsin. —  Ohlson  v.  Pierce,  55  Wis.  205, 
12  N.  W.  429. 

Canada.—  See  McKee  v.  Woodruff,  13  U.  C . 
C.  P.  583. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  174  et  seq. 

Circumstances    not    excusing  sheriff.— -A 

sheriff  is  not  relieved  from  liability  for  fail- 
ure to  levy  a  senior  execution  in  its  proper 
order  by  the  facts  that,  at  the  time  when  tlie 
junior  execution  was  levied,  plaintiff'  well 
knew  of  the  execution  defendant's  interest 
in  the  property  so  levied  on,  but  did  not  in- 
form the  officer  thereof,  or  request  him  to 
levy  thereon,  and  that  it  "  was  supposed  and 
believed  "  by  the  officer  and  by  the  plaintiff 
that  a  levy  of  plaintiff's  execution,  previously 
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who  was  surety  for  only  the  debt  represented  b}^  the  senior  writ,  and  hence  would 
not  have  been  compelled  to  pay  the  sum  had  the  proper  order  of  precedence  been 
observed,  the  sheriff  is  liable  to  such  surety. 

e.  Failure  to  Remove  Goods  Attached.  An  ofhcer  attaching  goods  and  neg- 
lecting to  remove  them  is  liable  to  plaintiff  should  a  subsequent  creditor  attach 
the  same  goods.^^ 

d.  Failure  to  File  Notice  Required  by  Statute.  A  sheriff  levying  an  attach- 
ment on  land  is  liable  for  the  resulting  damage  where  the  debt  is  lost  by  reason 
of  his  negligent  omission  to  file  a  notice  required  by  statute  in  such  cases/^  and 
the  fact  that  the  sheriff  files  a  notice  at  the  request  of  plaintiff's  attorney  after 
a  conveyance  of  the  land  to  a  bona  fide  purchaser,  and  after  rendition  of  judgment 
in  the  attachment  suit,  does  not  defeat  plaintiff's  right  of  action  against  him 
for  the  original  default. Neither  can  the  sheriff  by  interposing  as  a  defense  a 
suggestion  that  the  deed  is  invalid,  and  that  the  purchaser  had  actual  notice, 
compel  plaintiff,  in  effect,  to  htigate  with  such  purchaser  the  validity  of  his  deed.^^ 

e.  Failure  to  Execute  Writ  on  Holiday.^*  A  sheriff  may  be  held  liable  for 
failure  to  immediately "  execute  a  warrant  of  attachment  placed  in  his  hands 
as  required  by  statute,  although  it  is  delivered  to  him  on  a  holiday  when  his  office 
is  closed.^^ 

f.  Failure  to  Arrest  Defenda-nt.  A  sheriff  may  be  held  liable  in  damages 
for  a  negligent  failure  to  arrest  a  defendant  on  civil  pro  cess.  "^^ 

g.  Failure  to  Bring  in  Body  of  Prisoner  Enlarged  on  Bail.  It  has  been  held 
that  an  attachment  cannot  be  issued  against  a  sheriff  for  not  bringing  in  the  body 
of  a  party  whom  he  has  enlarged  on  bail.^^ 

h.  Insufficient  Levy.  The  sheriff  is  liable  to  the  party  at  whose  instance 
process  was  issued,  w^here  in  making  the  levy  thereunder  he  fails  to  seize  so  much 
of  defendant's  goods  as  a  reasonable  and  prudent  man  would  deem  sufficient  to 
satisfy  the  debt  and  costs  if  so  much  is  available;  but  if  the  property  is  sufficient 
when  levied  on  the  sheriff  does  not  become  liable  because  of  a  subsequent  deprecia- 


made  on  other  property,  "  would  be  amply 
sufficient  to  satisfy  plaintiff's  judgment." 
Ohlson  V.  Pierce,  55  Wis.  205,  12  N.  W.  429. 

Where  later  writ  more  specific. — Where  a 
sheriff  received  two  attachments  on  the  same 
day;  the  earlier  directing  him  generally  to 
I     garnish  any  person  indebted  to  the  attach- 
i     merit  defendant,  after  filling  in  certain  blanks 
'      with  their  names  from  books  in  his  posses- 
sion, and  the  later  specifically  directing  him 
to  garnish  certain  persons,  named  therein, 
i     he  was  not  liable  to  the  earlier  attachment 
j     creditor  for  obeying  the  specific  directions  in 
I     the  later  writ  first.    Remington  v.  Weber,  11 
!     Utah  I8I3  39  Pac.  822. 

49.  Staton  v.  Com.,  2  Dana  (Ky.)  397. 

50.  Gale  v.  Ward,  14  Mass.  352,  7  Am. 
Dec.  223. 

51.  Lewis  V,  Douglass,  53  Hun  (N.  Y.) 
58J,  500,  6  N.  Y.  Suppl.  888,  where  it  is 
said:  "In  some  respects  this  notice  is  the 
act  of  both  the  sheriff  and  the  attorney. 
Assuming  that  either  had  a  right  to  file  'it 
when  properly  prepared   and   executed,  the 

\  sheriff,  by  undertaking  with  the  attorney  to 
\  do  it,  relieved  tlie  attorney  from  rcsponsibil- 
j  ity  in'  the  matter,  and  tlie  attorney,  as  well 
I  as  the  party,  liad  the  right  to  rely  on  tlie 
I  promise  of  the  sheriff.  By  such  promise  tlio 
i  ^ct  did  not  cease  to  be  a  part  of  his  ollieial 
duty." 

52.  Tewis  r.  Douglass,  53  Ilun  (N.  Y.) 
587,  G  N.  Y.  Suppl.  888. 


53.  Lewis  v,  Douglass,  53  Hun  (N.  Y.) 
587,  6  N.  Y.  Suppl.  888. 

54.  Holiday  generally  see  Holidays,  21 
Cyc.  440. 

55.  Dailey  v.  Fenton,  47  N.  Y.  App.  Div. 
418,  62  N.  Y.  Suppl.  337,  7  N.  Y.  Annot.  Cas. 
222,  holding  that  a  sheriff  was  not  justified 
in  refusing  to  receive  and  serve  an  attach- 
ment offered  to  him  for  service  between  three 
and  four  o'clock  on  a  Saturday  afternoon, 
in  a  village  where  the  property  to  be  seized 
was  situated,  since  the  half-holiday  law 
merely  authorized  him  to  close  his  ollice  and 
did  not  deprive  him  of  his  ollieial  powers,  .or 
relieve  him  of  his  obligation  to  perform  any 
official  duties  on  Saturday  afternoons  wliicli 
could  be  discharged  outsidi'  his  ollii'o. 

56.  Pugh  1;.  jNlcPxae,  2  Ala.  393. 

57.  Jackson  v.  Campbell,  1  Nova  Scotia 
18. 

58.  AZa?m»/a.— Clarke  V.  Gary,  11  Ala.  98; 
Governor  r.  Powell,  9  Ala.  83;  Grillin  r.  Gan- 
away,  8  Ala.  025. 

Arkansas. —  Lawson  v.  State.  10  Ark.  28. 
50  Am.  Dec.  238. 

Illinois. —  French  r.  Snvder,  30  111.  339.  83 
Am.  Dec.  193. 

Kentucky. —  Com.  r.  Liuhtfoot.  7  B.  Men. 
298. 

\cJ))-ash-a. —  C  (Hiwav  r.  Magill.  53  Xebr. 
370,  73  N.  W.  702. 

Kcw  Hauipsliin. —  rvitliards  r.  t^ulniore,  11 
N.  11.  493. 

[V,  C.  10,  h] 
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tion  in  its  value/^  unless  the  depreciation  is  such  as  a  prudent  man  should  have 
foreseen  and  provided  for.^^  Where  the  officer  levies  on  property  which  ought 
in  the  estimation  of  a  prudent  person  to  produce  sufficient  to  satisfy  the  writ, 
but  the  sale  thereof  proves  unproductive,  and  he  immediately  levies  on  other 
property  of  sufficient  value  to  satisfy  the  writ,  he  has  shown  sufficient  diligence, 
and  is  not  liable  for  failure  to  make  the  money,  although  the  property  last  seized 
cannot  be  sold  until  after  the  return-day. 

i.  Defective  Levy.  A  sheriff  is  liable  to  the  party  at  whose  instance  process 
was  issued,  where  in  executing  the  same  he  makes  a  levy  so  defective  that  property 
which  might  have  been  secured  to  satisfy  the  debt  is  lost  to  the  creditor. 

11.  Necessity  For  Demand.  A  demand  is  not  a  prerequisite  to  an  action 
against  a  sheriff  for  a  default  in  respect  to  the  execution  of  process. 

12.  Relief  From  Liability  —  a.  Right  to  Excuse  Apparent  Default.  The  fail- 
ure of  a  sheriff  to  execute  process  does  not  impose  upon  him  an  absolute  Kability, 
but  he  may  escape  liability  by  showing  that  the  circumstances  are  not  such  as 
to  impute  to  him  official  negligence  or  misconduct.®* 

b.  Particular  Matters  Affecting  Liability  ®^ —  (i)  Availability  of  Prop- 
erty For  Seizure — (a)  In  General.  The  officer  cannot  be  held  liable  for 
not  seizing  property  which  he  could  not  legally  seize  under  his  writ;  ®®  and  in  order 
to  charge  him  with  liability  for  failure  to  seize  property  under  a  writ  it  must 


'Neio  York. —  Ransom  v.  Halcott,  18  Barb. 
56,  9  How.  Pr.  119. 

Tennessee. —  McKinney  v.  Craig,  4  Sneed 
577. 

Texas. —  Dewitt  v.  Oppenheimer,  51  Tex. 
103. 

Vermont.— m\\  v.  Pratt,  29  Vt.  119. 

United  States. —  Adams  v.  Spangler,  17 
Fed.  133,  5  McCrary  334. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con^ 
stables,"  §  194. 

The  test  to  be  applied  in  scanning  the  con- 
duct of  the  sheriff,  when  he  has  made  an  in- 
sufficient levy  on  land,  is  not  the  estimated 
cash  value  of  such  lands  in  tlie  neighborhood, 
but  the  price  at  which  such  lands  usually  sold 
for  at  a  sheriff's  sale.  Governor  v.  Powell, 
9  Ala.  83. 

The  burden  of  proof  as  to  the  debtors  pos- 
sessing sufficient  property  to  satisfy  the  debt 
rests  upon  the  party  seeking  to  hold  the  sher- 
iff liable  for  an  insufficient  levy.  Conway  V. 
Magill,  53  Nebr.  370,  73  N.  W.  702. 

Where  the  return  shows  an  insufficient  levy 
the  sheriff  cannot  contradict  it  and  show  that 
in  fact  a  sufficient  levy  was  made.  Clarke 
V.  Gary,  11  Ala.  98.  See,  generally,  infra, 
VII,  K,  4,  b. 

In  Maine,  if  an  officer  without  written  di- 
rections to  make  special  service  of  an  attach- 
ment seizes  property  of  less  value  than  the 
full  amount  of  the  debt,  no  action  can  be 
maintained  against  him  for  not  attaching  ad- 
ditional property.  Betts  v.  Morris,  15  Me. 
468. 

Using  current  bank-notes  as  basis  of  cal- 
culation.— Where  a  sheriff  makes  a  levy  on 
property  which  would  satisfy  the  judgment 
were  it  sold  for  bank-notes,  but  would  be  in- 
sufficient were  it  sold  for  specie,  he  is  not 
chargeable  for  a  breach  of  duty,  unless  he 
was  notified  that  specie  alone  would  be  re- 
ceived. Governor  v.  Carter,  10  N.  C.  328,  14 
Am.  Dee.  588. 

[V,  C,  10.  h] 


59.  Lawson  v.  State,  10  Ark.  28,  50  Am. 
Dec.  238;  Governor  v.  Carter,  10  N.  C.  328, 
14  Am,  Dec.  588;  Crow  v.  Buchanan,  36  Nova 
Scotia  1,  so  holding  in  a  case  of  depreciation 
resulting  from  a  delay  in  selling  occasioned 
by  the  act  of  the  court. 

60.  French  v.  Snyder,  30  III.  339,  83  Am. 
Dec.  193;  Dewitt  v.  Oppenheimer,  51  Tex.  103. 

61.  Powell  V.  Governor,  9  Ala.  36. 

62.  Sanders  v.  Carter,  124  Ga.  676,  52 
S.  E.  887;  Linton  v.  Cora.,  46  Pa.  St.  294; 
Bell  V.  Roberts,  13  Vt.  582. 

Where  the  debtor  had  no  title  to  the  prop- 
erty at  the  time  of  the  defective  levy,  the 
officer  is  not  liable  for  the  debt  (Fitch  v.. 
Smith,  9  Conn.  42),  but  only  for  nominal 
damages  (Bell  v.  Roberts,  15  Vt.  741). 

63.  Douglass  v.  Baker,  9  Mo.  41  (holding 
that,  in  an  action  against  a  sheriff  for  fail- 
ing to  levy  an  execution,  a  demand  on  him 
for  the  amount  of  the  execution  is  not  neces- 
sary, as  the  statute  makes  him  absolutely 
liable  for  the  amount  where  he  fails  to  levy)  ; 
Com.  V.  Yeisley,  6  Pa.  Super.  Ct.  273,  41 
Wkly.  Notes  Cas.  522  (holding  that  the  writ- 
ten demand  required  to  be  made,  by  the  act 
of  March  21,  1772,  before  suit  against  a  con- 
stable applies,  only  where  the  constable  has 
acted  in  obedience  to  his  writ  and  has  no 
application  where  the  cause  of  action  is  based 
on  his  open  contempt  of  and  disobedience  to 
his  writ). 

64.  See  Gallup  v.  Robinson,  11  Gray  (Mass.) 
20;  and,  generally,  infra,  V,  C,  11,  b. 

65.  Dirctions  of  party  or  attorney  see 
supra,  V,  A,  9. 

66.  Maine. — Annis  v.  Gilmore,  47  Me.  152 
(holding  that  where  execution  on  a  judgment 
recovered  in  an  action  to  enforce  a  lien  for 
labor  in  cutting  logs,  aided  by  attachment  of 
the  logs,  is  issued  in  common  form,  with  di- 
rections to  satisfy  it  out  of  the  goods,  chat- 
tels, or  lands  of  the  debtor,  and  for  want 
thereof  upon  his  body,  the  levying  officer  ia 


SHERIFFS  AND  CONSTABLES      [35  Cyc]  1633 


appear  that  there  was  property  of  defendant  available  for  seizure,  °'  and  that  the 
officer  knew  of  such  property,  or  had  notice  of  facts  which  should  have  caused 
him  to  make  a  search  therefor/^  or  failed  to  use  due  diligence  in  searching  for 
property  on  which  to  levy.'^*^  The  sheriff  cannot  relieve  himself  from  liability  for 
neglect  to  levy  an  execution  on  goods  attached  by  him,  by  showing  that  he  had 
previously  sold  them  without  the  consent  of  the  creditor.''^  Neither  does  a  sale  and 
delivery  of  property  by  an  attachment  debtor  after  the  writ  came  to  the  hands 
of  the  officer  excuse  the  officer  from  levying  on  such  property,  but  he  is  hable 
if  he  fails  to  do  so.^^ 

(b)  Amount  of  Property  Available.  It  is  not  essential  to  the  liability  of  a 
sheriff  for  failure  to  levy  under  an  execution  that  there  should  have  been  enough 
property  of  defendant  available  to  pay  the  entire  debt,  but  if  he  might  have  seized 
enough  property  to  pay  a  part  thereof  and  failed  to  do  so  he  is  liable.''^  But  if  a 
sheriff  honestly  thinks  that  the  value  of  property  on  which  he  can  levy  will  not  pay 
the  expense  of  sale,  he  may  refuse  to  levy,  state  the  facts,  and  return  the  execution 
unsatisfied,  although  he  does  so  at  his  peril,  and  if  he  is  mistaken  is  hable  to  the 
injured  party. '^^ 


not  liable  for  not  seizing  and  selling  the 
attached  logs)  ;  McNally  v.  Kerswell,  37  Me. 
550. 

Massachusetts. —  Gallup  v.  Robinson,  11 
Gray  20. 

Missouri. —  State  v.  Armstrong,  25  Mo. 
App.  532. 

Texas.— Csirej  v.  Tinsley,  22  Tex.  383. 

Yermont. —  West  River  Bank  t*.  Gorham,  38 
Vt.  649,  holding  that  where  a  party  gives 
a  sheriff  a  writ,  and  directs  him  to  attach 
certain  property,  knowing  that  it  is  then 
under  attachment  by  another  sheriff,  the  sher- 
iff receiving  the  writ  is  not  liable  for  failure 
to  make  the  attachment  because  of  the  prior 
levy. 

See  43  Cent,  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  174  seq. 

The  burden  of  proof  rests  on  the  officer 
who  refuses  to  levy  on  chattels  in  the  debtor's 
possession  to  show  that  tliey  were  not  subject 
to  levy.  Monmouth  Second  Nat.  Bank  v. 
Gilbert,  174  111.  485,  51  N.  E.  584,  66  Am. 
St.  Rep.  306  [reversing  70  111.  App.  251]. 

67.  Aloyhama. —  Governor  v.  Campbell,  17 
Ala.  566;  Mason  v.  Watts,  7  Ala.  703. 

Georgia. —  See  Morgan  v.  Spring,  72  Ga. 
257;  Davis  v.  Reid,  57  Ga.  188. 

Missouri. —  Taylor  v.  Wimer,  30  Mo.  126, 

New  York. — Ledyard  v.  Jones,  7  N,  Y.  50 
[affirming  4  Sandf.  67] ;  Bowman  v.  Cornell, 
39  Barb.  69. 

South  Dakota. —  Swenson  v.  Christoferson, 
10  S.  D.  188,  72  N.  W.  459,  66  Am.  St.  Rep. 
712. 

See  43  Cent.  Dig.  tit,  "Sheriffs  and  Con- 
stables," §  174  seq. 

Representation  of  an  estate  as  insolvent 
relates  back  to  the  time  of  the  decease,  so 
that  an  officer  is  not  liable  for  not  having 
levied  an  execution  thereon  in  the  interval. 
Smith  V.  Holmes,  Brayt,  (Vt,)  133. 

68.  Governor  v.  Campbell,  17  Ala.  566; 
Palmer  v.  Gallup,  16  Conn.  555  (holding 
that  an  officer  is  not  liable  to  the  creditor 
for  not  attaching  real  estate  of  the  debtor 
which  the  creditor  never  directed  him  to  at- 
tach) ;  Taylor  r.  Wimer,  30  Mo.  126. 

[103] 


Sufficiency  of  designation  of  property.-— 

When  an  indemnifying  bond  and  money  for 
the  slieriff''s  fees  were  delivered  to  him,  and 
he  was  informed  that  the  property  on  which 
the  execution  was  to  be  levied  was  certain 
machinery  in  a  mill  near  the  dwelling-house 
of  the  creditor  and  at  a  distance  of  some 
miles  from  the  dwelling  of  the  sheriff,  and 
that,  if  he  would  call  at  the  house  o'f  the 
creditor  when  he  came  to  make  the  levy,  the 
particular  articles  on  which  it  was  to  be  made 
would  be  pointed  out  to  him,  there  was  a 
sufficient  designation  of  the  property  to  render 
the  sheriff  liable  for  failure  to  levy,  unless 
it  was  made  to  appear  that  the  sheriff  called 
at  the  house  of  the  creditor  for  the  purpose 
of  having  a  more  specific  designation,  and 
the  creditor  failed  to  make  it.  Benson  r. 
Ela,  35  N.  H.  462.  Where  the  sheriff  was  in- 
formed where  property  subject  to  seizure  was 
situated,  this  was  a  sufficient  pointing  out  to 
render  him  liable  for  failure  to  seize  it.  Mar- 
shall V.  Simpson,  13  La.  Ann.  437. 

Where  defendant  had  no  property  in  his 
possession  during  the  time  when  an  execu- 
tion was  on  the  sherifl"'s  hands,  the  sherijff 
is  not  liable  for  failing  to  make  the  money, 
unless  defendant  was  the  owner  of  property 
which  could  have  been  levied  on  and  of  which 
the  sheriff  had  notice.  Governor  r.  Campbell, 
17  Ala.  566. 

Withholding  information. —  If  plaintiff's 
counsel,,  on  being  applied  to  by  the  sheriff 
to  point  out  property  on  which  to  levy  an 
execution,  Avithholds  information  which  would 
enable  the  officer  to  make  a  levy,  the  latter 
cannot  be  made  liable.  Batte  v.  Chandler,  53 
Tox.  613. 

69.  Taylor  v.  Wimer,  30  Mo.  126.  See 
also  Hutchings  r,  Ruttan,  6  U.  C.  C.  P.  452. 

70.  State  r.  Ownbv,  49  Mo.  71;  Steele  v, 
Crabtree,  40  Nebr.  420,  58  N.  W.  1022.  See 
also  Hutchings  i\  Ruttan,  6  U.  C.  C.  P.  452. 

71.  Fairbanks  r.  Stanlev,  18  Me.  290. 

72.  McKinney  c.  Blakclv,  87  Ark.  405,  112 
S.  W.  976. 

73.  Com.  V.  Hurt,  4  Bush  (Ky.)  64. 

74.  In  re  Mowiy.  12  Wis.  52. 

[V,  C,  12,  b,  (I),  (b)3 
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(c)  Exempt  Property.  A  showing  that  property  was  exempt  relieves  the 
sheriff  from  habiUty  for  a  failure  to  levy  thereon. 

(d)  Property  on  Indian  Reservation.''^  The  refusal  of  an  Indian  agent  to 
consent  to  entry  by  a  sheriff  on  the  reservation  to  levy  execution  on  the  property 
of  one  not  an  Indian  does  not  excuse  the  sheriff  from  making  the  levy.'^^ 

(e)  Property  in  Possession  of  Sheriff.  A  sheriff  cannot  exonerate  himself 
from  failure  to  levy  an  attachment  or  execution  upon  personal  property  by  claim- 
ing to  have  possession  of  the  same  under  chattel  mortgages. 

(ii)  Ownership  of  Property.  A  sheriff  is  not  liable  for  failure  to  levy- 
on  property  which  did  not  belong  to  defendant,^  even  though  it  was  pointed  out 
to  him  as  defendant's  property.  But  a  sheriff  cannot  escape  liability  for  failure 
to  make  the  money  on  an  execution  on  the  ground  that  there  was  a  doubt  as  to 
the  title  to  property  on  which  he  might  have  levied,  or  an  adverse  claim  thereto, 
if  the  property  was  really  liable,  even  though  the  property  was  in  the  posses- 
sion of  a  third  person,    especially  if  the  property  was   shown  to  him  as 


75.  Exemptions  generally  see  Exemptions, 
18  Cye.  1369. 

76.  Moss  f.  Jenkins,  146  Ind.  589,  45  N.  E. 
789;  Redus  v.  State,  54  Miss.  712. 

77.  Indian  reservation  generally  see  In- 
dians, 22  Cyc.  123. 

78.  Stiff  V.  McLaughlin,  19  Mont.  300,  48 
Pac.  232,  holding  that  this  was  true,  although 
the  United  States  district  attorney  advised 
that  the  sheriff  had  no  right  to  enter  the 
reservation  without  the  agent's  consent. 

79.  Chittenden  v.  Crosby,  5  Kan.  App.  534, 
48  Pac.  209. 

80.  Alabama. —  Union  Bank  V.  Benham,  23 
Ala.  143. 

Georgia. —  Wilkin  v.  American  Freehold 
Land  Mortg.  Co.,  106  Ga.  182,  32  S.  E.  135 
[approved  in  Brannon  v.  Barnes,  111  Ga.  850, 
36  S.  E.  689] ;  Hixon  v.  Callaway,  2  Ga.  App. 
678,  58  S.  E.  1120. 

Louisiana. —  Ammonette  v.  Crandell,  10  La. 
Ann.  174,  holding  that  a  sheriff  is  not  liable 
for  the  amount  of  an  execution,  where  he 
refuses  to  seize  property  the  title  to  which 
is  in  another,  in  a  form  recognized  as  valid 
by  law,  and  it  does  not  appear  that  he  had 
reason  to  believe  that  the  title  was  simulated. 

Massachusetts. —  Canada  v.  Southwick,  16 
Pick.  55G,  holding  that  where  an  officer 
was  directed  to  "  attach  property  or  make  no 
service,"  and  he  attached  certain  property 
which  he  alleged  in  his  return  belonged  to 
the  debtor,  he  might  prove  in  defense  to  an 
action  against  him  for  not  seizing  on  execu- 
tion that  it  was  not  the  property  of  the  deb- 
tor. 

Mississippi. —  Redus  v.  State,  54  Miss.  712. 
See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  174  seq. 

81.  Redus  V.  State,  54  Miss.  712. 

82.  Minter  v.  Bigelow,  9  Port.  (Ala.)  481; 
Robertson  v.  Beavers,  3  Port.  (Ala.)  385; 
Emanuel  v.  Cocke,  6  Dana  (Ky.)  212;  Mar- 
shall V.  Simpson,  13  La.  Ann.  437;  Bradford 
V.  McLellan,  23  Me.  302. 

A  bare  suspicion  that  there  might  be  some 
diflSculty  with  regard  to  the  title  to  property 
pointed  out  to  him  does  not  justify  the  sher- 
iff in  refusing  to  seize  it.  Marshall  v.  Simp- 
son, 13  La.  Ann.  437. 

[V,  C,  12,  b,  (I),  (c)] 


A  mere  disclaimer  by  the  judgment  debtor 
of  the  ownership  of  personal  property  in  its 
possession,  with  an  allegation  that  the  title 
thereto  is  in  a  foreign  corporation,  does  not 
excuse  the  sheriff's  failure  to  make  a  levy  of 
an  execution  thereon,  as  possession  of  per- 
sonal prorarty  is  prima  facie  evidence  of 
title;  and  is  the  sheriff's  duty  to  make  the 
levy  unless  he  knows  that  the  apparent  title 
is  different  from  the  real  title.  Bachelder  V. 
Chaves,  5  N.  M.  562,  25  Pac.  783. 

An  assignment  of  goods  in  a  store  belong- 
ing to  the  debtor,  dated  after  the  taking  of  a 
judgment  on  which  executions  issued,  the 
goods  being  left  in  the  debtor's  hands,  with- 
out any  good  reason  shown  therefor,  does  not 
relieve  the  sheriff  from  liability  for  failure  to 
levy  the  execution,  such  assignment  being 
fraudulent  and  void.  Williams  v.  Lowndes, 
1  Hall  (N.  Y.)  579. 

A  sheriff  cannot  refuse  to  execute  a  writ 
of  possession  on  the  ground  that  a  person 
is  in  possession  of  the  premises  under  a  grant 
from  defendant  pending  the  action  of  eject- 
ment, and  also  under  a  conveyance  from  a 
stranger  to  the  action  of  a  title  paramount  to 
that  of  the  parties  thereto,  and  will  be  liable 
in  case  of  such  refusal  in  substantial  dam- 
ages to  plaintiff.  State  v.  Harrington,  41  Mo. 
App.  439. 

A  sheriff  who  holds  several  executions 
against  the  same  defendant  will  be  held  liable 
for  a  neglect  to  levy  one  of  them,  when  injury 
results  to  plaintiff,  although  a  claim  has  been 
interposed  to  property  levied  on  by  him 
under  another.  Brown  v.  McCrary,  30  Ga. 
878. 

A  finding  of  a  sheriff's  jury  that  certain 
property  does  not  belong  to  defendant  in 
execution  does  not  excuse  the  sheriff  for  a 
failure  to  levy  on  or  hold  the  same  if,  as  a 
matter  of  fact,  it  does  belong  to  defendant. 
Pearson  v.  Fisher,  4  N.  C.  72. 

83.  Emanuel  v.  Cocke,  6  Dana  (Ky.)  212. 
But  compare  Ayers,  etc.,  Co.  v.  Sundback,  5 
S.  D.  31,  58  N.  W.  4,  holding  that  where  a 
mortgage  is  valid  on  its  face,  and  the  mort- 
gagee is  in  possession,  a  sheriff  is  not  liable 
for  failure  to  levy  an  execution  against  the 
mortgagor  on  the  goods,  although  the  mort- 
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liable,^*  and  lie  has  not  demanded  and  been  refused  indemnity/'  and  the  burden 
is  upon  him  to  show  that  it  was  not  Hable.^^  But  a  sheriff  has  been  held  not 
liable  for  failure  to  levy  an  execution  issued  pending  the  trial  of  the  right  of 
property  under  a  former  levy  on  the  property  as  that  of  a  third  person. 

(ill)  Prior  Liens  on  Property.  The  mere  existence  of  liens  on  property 
which  are  prior  to  an  execution  does  not  excuse  the  sheriff  for  a  failure  to  levy 
thereon, although  a  sheriff  may  justify  a  refusal  to  levy  by  showing  that  the 
pioperty  was  subject  to  valid  liens  to  an  amount  exceeding  its  value  and  prior 
to  the  writ  in  his  hands. But  if  for  any  reason  of  which  the  sheriff  has  notice, 
or  by  reasonable  inquiries  could  discover,  a  chattel  mortgage  is  not  entitled  to 
priority  over  a  writ  of  execution  in  his  hands,  he  cannot  rely  on  it  as  a  justification 
for  not  levying  under  the  writ.^'^ 

(iv)  Validity  of  Lien  on  Which  Process  Based.^^  A  sheriff  cannot 
escape  liability  for  a  failure  to  levy  a  mortgage  fieri  facias  upon  the  mortgaged 
property  upon  the  ground  that  the  mortgage  lien  is  superseded  in  consequence 
of  a  failure  to  record  it.'^*^ 


gage  is  in  fact  fraudulent  as  to  such  execu- 
tion creditor. 

A  sheriff  cannot  escape  liability  for  failure 
to  levy  a  mortgage  fieri  facias  upon  the  mort- 
gaged property  upon  the  ground  that  the 
property  belongs  to  a  third  person  and  is  in 
his  possession  adversely  to  the  mortgagor. 
Wallace  v.  Holly,  13  Ga.  389,  58  Am.  Dec. 
518. 

84.  Emanuel  v.  Cocke,  6  Dana  (Ky.) 
212. 

85.  Minter  V.  Bigelow,  9  Port.  (Ala.) 
481. 

Effect  of  refusal  of  indemnity  or  failure 
to  indemnify  see  infra,  V,  C,  12,  b,  (vii). 

86.  Minter  v.  Bigelow,  9  Port.  (Ala.)  481; 
Eedus  V.  State,  54  Miss.  712. 

87.  Hill  V.  Reitz,  24  111.  App.  391. 

88.  Alabama.— Bell  v.  King,  8  Port.  147. 
Delaivare. —  State  r.  Gemmill,  1  Houst.  9. 
Illinois.— ^o^s  V.  Weber,  26  111.  221. 
Texas.—  Smothers  v.  Yield,  65  Tex.  435. 
England. —  Dennis  v.   Whetham,  L.  E.  9 

Q.  B.  345,  43  L.  J.  Q.  B.  129,  30  L.  T.  Rep. 
N.  S.  514,  22  Wkly.  Rep.  571. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  174  et  seq. 

Defendant's  equity  of  redemption  is  sub- 
ject to  his  debts,  and  plaintiff  in  execution 
has  tlie  right  to  have  that  sold  for  what  it 
will  bring  and  the  proceeds  applied  to  the  pay- 
ment of  his  judgment.  Smothers  v.  Field,  65 
Tex.  435. 

The  question  whether  the  subsequent  levy 
is  available  does  not  affect  the  duty  of  the 
sheriff.    State  v.  Gemmill,  1  Houst.  (Del.)  9. 

The  preference  of  an  older  execution  over 
a  younger  does  not  excuse  the  sheriff"  from  a 
levy  of  the  latter  execution,  where  the  prop- 
erty is  not  needed  to  satisfy  the  former. 
Bell  V.  King,  8  Port.  (Ala.)  147. 

Where  a  senior  execution  is  stayed  by 
agreement  of  the  parties  the  officer  is  liable 
for  failure  to  levy  under  a  junior  execution. 
Ross  V.  Weber,  26  111.  221. 

A  levy  under  a  prior  attachment,  which 
had  been  discharged,  does  not  justify  a  sher- 
iff in  refusing  to  levy  a  subsequent  attach- 
ment on  the  same  goodSo    Smith  v.  Heine- 


man,  118  Ala.  195,  24  So.  364,  72  Am.  St. 
Rep.  150. 

Payment  of  mortgage  debt  before  levy. — 

A  statute  providing  that  before  levying  on 
property  included  in  a  chattel  mortgage  the 
officer  must  pay  or  tender  the  amount  of 
the  mortgage  debt  and  interest  has  no  ap- 
plication to  a  mortgage  claimed  by  a  cred- 
itor to  be  fraudulent  and  void,  and  hence  it 
is  no  excuse  for  a  sheriff's  failure  to  levy 
an  execution  on  property  so  mortgaged  that 
plaintiff  failed  to  pay  or  tender  the  amoimt 
due  on  the  mortgage.  Jewett  v.  Sundback, 
5  S.  D.  Ill,  58  N.  W.  20. 

89.  Smith  v.  Heineman,  118  Ala.  195,  24 
So.  364,  72  Am.  St.  Rep.  150;  Phelps,  etc., 
Co.  V.  Skinner,  63  Kan.  364,  65  Pac.  667. 

Only  nominal  damages  can  be  recovered 
against  the  sheriff  for  refusing  to  levy  on 
and  sell  property  on  executions  against  the 
mortgagor  where  the  amount  of  the  mort- 
gages exceeds  the  value  of  the  property. 
Coopers  v.  Wolf,  15  Ohio  St.  523. 

Secret  deed  of  trust. — A  sheriff  could  not  ex- 
cuse failure  to  levy  an  execution  on  the  ground 
that  there  was  an  unrecorded  and  secret  deed 
of  trust  on  the  goods  to  secure  other  creditors 
in  a  sum  greater  than  their  value,  and  that 
they  were  subsequently  disposed  of  and  their 
proceeds  applied  to  this  debt.  Grove  v.  Har- 
ris, 35  Tex.  320. 

Where  the  property  of  a  partnership  has 
been  attached  in  a  suit  against  one  of  the 
partners  individually,  subsequent  judgment 
creditors  of  the  partnership,  who  liavo  not 
applied  to  the  court  to  set  tl)G  attachment 
aside  or  to  have  their  debts;  first  paid  out  of 
the  partnership  property,  cauudt  impose  on 
the  sheriff  the  burden  of  deciding  on  the 
legality  of  the  respective  claims,  and  they 
cannot  recover  for  his  failure  to  proceed  un- 
der the  executions  on  their  iudoments.  Haas 
r.  Gaddis,  1  Wash.  89,  23"Pac.  1010. 

90.  Massey  Mfg.  Co.  r.  Clement,  9  :Mani- 
toba  359. 

91.  Lien,  generally,  see  Liens,  25  Cyc. 
655. 

92.  Wallace  v.  Hollv,  13  Ga.  389,  58  Ara. 
Dec.  518. 

[V,  C,  12,  b,  (IV)] 
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(v)  Acts  of  Party  Issuing  Process. A  sheriff  is  not  released  from 
liability  for  failure  to  levy  on  property  of  the  debtor  out  of  which  the  money 
could  have  been  made  by  proper  diligence  by  the  fact  that  plaintiff  had  released 
a  levy  which  had  been  made  on  his  own  property  as  that  of  the  execution 
defendant.^* 

(vi)  Agreements  Between  Parties.  Agreements  between  the  parties 
as  to  suspending  the  execution  of  the  writ  or  settling  the  claim  on  which  it 
relates  ^'^  do  not  reUeve  the  sheriff  of  liability  for  failure  to  proceed  with  the  writ 
where  he  has  received  no  instructions  from  plaintiff  or  his  attorney  not  to  proceed.^' 

(vii)  Refusal  of  Indemnity  or  Failure  to  Indemnify,  Where  the 
circumstances  are  such  that  the  sheriff  is  entitled  to  demand  indemnity  before 
proceeding  to  execute  a  writ,^^  and  he  in  good  faith  demands  indemnity,  which 
is  refused,  his  subsequent  failure  to  proceed  subjects  him  to  no  liability  to  the 
party  at  whose  instance  the  writ  issued,^®  although  as  a  matter  of  fact  he  would 
have  incurred  no  liabiHty  to  any  other  person  by  proceeding.^  But  in  the  absence 
of  a  demand  for  indemnity  the  failure  of  plaintiff  to  furnish  it  does  not  release 
the  sheriff  from  liability  for  failure  to  levy  under  the  writ,^  nor  can  an  officer, 
after  a  default  has  occurred,  escape  liability  therefor  by  a  subsequent  demand 
for  indemnity  which  is  refused.^ 

(viii)  Promise  of  Debtor  to  Pay.  A  sheriff  is  not  excused  from  a  default 
in  levying  an  execution  because  he  delayed  in  reliance  upon  the  debtor's  promise 
to  pay.* 

(ix)  Absence  of  Debtor.  The  fact  that  neither  the  body  nor  any  property 
of  an  execution  defendant  was  within  the  territorial  jurisdiction  of  an  officer 
during  the  time  the  execution  was  in  his  hands  [goes  in  mitigation  of  damages, 
in  an  action  against  the  officer  for  failure  to  execute  the  process.^ 

(x)  Bankruptcy  ^  or  Insolvency  ^  of  Debtor.   Where  a  judgment  is 


93.  Directions  of  party  or  attorney  see 

supra,  V,  A,  9. 

Interference  of  party  or  attorney  generally 
see  supra,  V,  A,  10. 

94.  Poe  V.  Dorrah,  20  Ala.  288,  56  Am. 
Dec.  196. 

95.  Derby  Bank  v.  Landon,  2  Conn.  417, 
holding  that  where  the  execution  creditor 
agreed  with  the  debtor  to  suspend  the  levy 
of  an  execution,  but  afterward  delivered  the 
writ  to  an  officer  to  be  executed,  such  agree- 
ment did  not  excuse  the  officer's  failure  to 
levy  during  the  time  to  which  it  related. 

96.  Crenshaw  v,  Harrison,  8  Ala.  342 
( agreement  to  set  off  debt )  ;  Nye  v.  Kellam, 
19  Vt.  548. 

97.  Crenshaw  v.  Harrison,  8  Ala.  342. 

98.  See  infra,  VI,  A,  1. 

Where  the  sheriff  does  not  show  that  he 
was  entitled  to  demand  indemnity  a  refusal 
to  indemnify  him  furnishes  no  excuse.  Craft 
V.  Brandow,  24  Misc.  (N.  Y.)  306,  52  N.  Y. 
Suppl.  1078,  so  holding  in  a  case  where  the 
sheriff  did  not  set  up  a  determination  of  a 
jury  against  the  debtor^s  title  in  the  special 
proceedings  provided  by  Code  Civ.  Proc. 
§§  1418,  1419,  or  that  the  property  was  not 
in  defendant's  possession,  or  that  it  was  not 
clear  that  it  belonged  to  defendant,  notwith- 
standing the  fact  that  the  creditor  had  prom- 
ised to  give  a  bond. 

99.  Alabama, —  McGehee  v.  Chandler,  13 
Ala.  659. 

Kentucky. —  Crane  v.  Crane,  105  S.  W. 
370,  32  Ky.  L.  Rep.  82. 

[V,  C,  12,  b,  (V)] 


Jfame.— Bradford  v.  McLellan,  23  Me.  302. 
Michigan. —  Smith    V.    Cicotte,    11  Mich. 
383. 

New  York. —  See  Orange  County  Bank  v. 
Dubois,  21  Wend.  351. 

South  Carolina. — -Emory  v.  Davis,  4  S.  C. 
23. 

Tennessee. —  State  v.  Sharp,  2  Sneed  615. 
Virginia.— Huffman  v.  Leffell,  32  Graft.  41. 
See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  174  et  seq. 

1.  Crane  v.  Crane,  105  S.  W.  370,  32  Ky. 
L.  Rep.  82. 

2.  Levy  v.  Shockley,  29  Ga.  710;  Mullings 
V.  Bothwell,  29  Ga.  706.  See  also  Bosley  v. 
Farquar,  2  Blackf.  (Ind.)  61;  Per  ley  v. 
Foster,  9  Mass.  112;  Bond  v.  Ward,  7  Mass. 
123,  5  Am.  Dec.  28;  Ranlett  V.  Blodgett,  17 
N.  H.  298,  43  Am.  Dec.  603.  But  oom/pare 
State  V.  Sharp,  2  Sneed  (Tenn.)  615. 

3.  Steele  v.  Crabtree,  40  Nebr.  420,  58 
N.  W.  1022. 

4.  Cowan  v.  Sloan,  95  Tenn.  424,  32  S.  W. 
388 

5*.  Kidder  v.  Barker,  18  Vt.  454  [followed 
in  Ives  v.  Strong,  19  Vt.  546].  See  also  State 
V.  Rollins,  13  Mo.  179,  holding  that,  in  an 
action  against  a  sheriff  for  failure  to  arrest 
an  execution  defendant,  it  is  competent  for 
him  to  show  that  defendant  was  out  of 
his  county  from  the  date  of  the  writ  until 
he  applied  for  the  benefit  of  the  bankrupt 
law. 

6.  See,  generally,  Bankruptcy,  5  Cyc.  227. 

7.  See,  generally.  Insolvency,  22  Cyc.  1249. 
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avoided  by  an  adjudication  of  bankruptcy  against  the  judgment  debtor  within 
four  months  after  its  rendition,^  the  sheriff  is  not  liable  for  a  failure  to  make  the 
money  on  an  execution  issued  on  such  judgment;  ^  or  at  most  can  be  subjected 
to  only  nominal  damages  for  not  serving  the  execution.^®  So  also,  in  an  action 
against  a  sheriff  for  not  serving  a  writ  of  execution,  he  may  show  the  insolvency 
of  the  debtor  in  mitigation  of  damages." 

(xi)  Contributory  Negligence  of  Plaintiff.  A  person  cannot 
recover  from  a  sheriff  for  negligence  by  which  an  attempted  levy  of  a  writ  was 
rendered  ineffectual,  if  he  has  contributed  to  the  result  by  his  own  negligence  or 
that  of  an  attorney  employed  to  supervise  the  procedure.*^ 

(xii)  Intentions  of  Sheriff.  The  fact  that  the  sheriff  has  no  corrupt 
or  bad  intentions  does  not  relieve  him  from  liability  for  failure  to  serve  or  execute 
pro  cess. 

(xiii)  Difficulty  of  Executing  Process.  Difficulty  in  obtaining 
possession  of  property  on  which  the  sheriff  is  directed  to  levy  does  not  excuse 
his  failure  to  levy,^*  nor  is  it  any  excuse  to  a  sheriff  for  failing  to  execute  a  capias 
ad  satisfaciendum  that  he  and  his  deputies  had  always  found  difficulty  in  arrest- 
ing defendant  in  execution. 

(xiv)  Lack  of  Knowledge  of  Facts.  A  sheriff  cannot  escape  liability 
for  failure  to  levy  an  execution  by  setting  up  want  of  knowledge  of  defendant 
having  any  estate  or  effects,^®  or  showing  that  plaintiff  did  not  point  out  to  him 
any  property  on  which  to  levy,"  or  notify  him  that  defendant  resided  or  had 
property  within  the  county.^^ 

(xv)  Consideration  For  Debtor.  It  is  no  excuse  for  the  default  of  a 
sheriff  in  levying  an  execution  that  he  delayed  on  account  of  the  sickness  of  the 
debtor  or  the  distress  of  his  family.^®  But  in  a  case  where  an  attachment  was 
issued  against  a  life-tenant  for  disobedience  of  a  decree  requiring  her  to  give 
security  for  the  principal  intrusted  to  her,  and  the  writ  which  ordered  her  to  be 
brought  before  the  court  was  placed  in  the  hands  of  the  assistant  sheriff,  with 
instructions  to  execute  it,  and  finding  her  so  ill  that  she  could  not  be  moved,  he 
procured  a  physician's  certificate  as  to  her  condition,  and  made  return  of  the 
facts,  and  the  court  made  no  further  order  in  the  matter,  and  no  further  applica- 
tion was  made  to  it,  it  was  held  that  the  sheriff  was  not  liable  to  the  remainder- 
man as  for  a  neglect  of  duty.^'' 

(xvi)  Collect  ABILITY  of  Debt.  A  sheriff  cannot  escape  liability  for 
failure  to  levy  under  an  execution  by  showing  that  the  judgment  debtor  is  solvent 
and  has  property  which  may  be  subjected  to  the  judgment,  and  that  the  judgment 


8.  See  Bankruptcy,  5  Cyc.  367. 

9.  Wohr  V.  Mattox,  120  Ga.  962,  48  S.  E. 
410  [disti/nguishing  McKenney  v.  Cheney, 
118  Ga.  387,  45  S.  E.  433], 

10.  Selfridge  v.  Lithgow,  2  Mass.  374. 

11.  Varrill  v.  Heald,  2  Me.  91;  Dininny 
V.  Fay,  38  Barb.  (N.  Y.)  18,  holding  that 
in  a  suit  against  a  sheriff  for  default  of  his 
deputy  in  neglecting  to  take  the  body  of  a 
debtor  on  execution  issued  against  the  body, 
defendant  may  prove,  in  mitigation  of  dam- 
ages, that  at  the  time  of  and  after  the  judg- 
ment against  defendant,  he  was  utterly  in- 
solvent, and  that  nothing  could  have  been 
gained  by  his  arrest. 

12.  Parrott  v.  McDonald,  72  Nebr.  97,  100 
N.  W.  132. 

13.  Swain  v.  Phelps,  125  N.  C.  43,  34  S.  E. 
110. 

14.  Howe  V.  White,  49  Cal.  658,  holding 
that  where  an  execution  was  placed  in  the 
hands  of  a  sheriff  with  directions  to  levy  on 
a  sum  of  money  in  the  hands  of  a  corpora- 


tion, and  he  exhibited  the  execution  to  the 
company  and  demanded  the  money,  the  facts 
that  the  company,  while  admitting  that  it 
had  the  money,  refused  to  deliver  it  to  the 
sheriff,  and  that  the  sheriff  could  not  seize 
or  take  manual  possession  of  the  money,  and 
that  plaintiff's  attorney  had  notice  of  these 
things  at  the  time,  did  not  excuse  the  sher- 
iff for  failing  to  levy  the  execution,  whether 
the  company  had  the  money  as  a  distinct 
sum  belonging  to  defendant,  or  he  was  its 
creditor  for  the  amount. 

15.  Spence  v.  Tuggle,  10  Ala.  538. 

16.  Hargrave  v.  Penrod,  1  111.  401,  12  Am. 
Dec.  201. 

17.  Hargrave  v.  Penrod,  1  111.  401,  12  Am. 
Dec.  201. 

18.  Tomlinson  r.  Rowe,  Lalor  (X.  Y.) 
410. 

19.  Cowan  v.  Sloan,  95  Tenn.  424,  32  S.  W. 
388 

20.  Potteiger  v.  Ridgway,  173  Pa.  St.  292, 
34  Atl.  19. 
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debt  is  thus  collectable ;  but  it  may  be  shown,  in  mitigation  of  damages,  that 
the  amount  could  not  have  been  collected  by  due  diligence  on  the  part  of  the 
sheriff.^^ 

(xvii)  Prevention  of  Levy  by  Giving  Bond,  Where  the  statute  allows 
a  defendant  in  attachment  to  prevent  a  levy  by  giving  bond,  a  sheriff  who  omits 
to  make  a  levy  upon  such  bond  being  given  is  not  liable  therefor, although  plaintiff 
in  attachment  is  unable  to  collect  his  full  claim  on  the  bond.^* 

(xviii)  Issuance  of  Execution  After  Judgment  in  Attachment 
Suit.  Where  a  sheriff  has  failed  to  attach  property,  and  before  judgment  in 
the  suit  such  property  has  gone  beyond  the  reach  of  process,  the  issuance  of  an 
execution  within  the  time  after  the  judgment  for  which  an  attachment  lien  remains 
in  effect  is  not  necessary  to  fix  the  liability  of  the  sheriff .^^ 

(xix)  Issuance  of  Second  Writ.  Where  an  officer  has  neglected  to  levy 
an  execution,  the  act  of  plaintiff  in  taking  out  an  alias  execution  and  causing  it 
to  be  levied  on  other  property,  and  thus  collecting  a  part  of  his  debt,  does  not 
deprive  him  of  his  remedy  against  the  officer  for  the  previous  neglect. 

(xx)  Failure  to  Issue  Second  Writ.  Where  a  sheriff  has  negligently 
failed  to  make  the  money  on  an  execution  plaintiff  is  not  deprived  of  his  right 
of  action  against  the  sheriff  by  the  fact  that  he  has  failed  to  proceed  further 
against  the  execution  defendant,  although  he  might  have  made  the  money  by  so 
doing.^'  But  where  plaintiff  who  has  recovered  judgment  in  ejectment  fails,  on 
the  expiration  of  the  term  of  office  of  the  sheriff,  to  place  an  alias  writ  of  restitu- 
tion in  the  hands  of  the  new  sheriff,  he  cannot,  in  an  action  against  the  old  sheriff 
for  faihng  to  execute  the  original  writ,  recover  damages  for  any  time  subsequent 
to  that  at  which  he  might  have  obtained  possession  under  such  alias  writ.^^ 

(xxi)  Supersedeas^^  or  Stay  of  Writ.  A  sheriff's  failure  to  levy  an 
execution  on  a  day  named,  as  peremptorily  directed  by  the  judgment  creditor's 
attorney,  cannot  be  excused  by  any  judicial  order  staying  the  execution  served 
on  the  sheriff  after  that  day.^^  A  stay  law  which  has  expired  before  an  execution 
is  placed  in  a  sheriff's  hands  cannot  excuse  his  failure  to  le^'y;  ^'^  and  where,  while 
a  statute  known  as  the  "stay  law"  was  considered  in  force,  plaintiffs  in  a  fieri 
facias  notified  the  sheriff  that  a  judgment  was  recovered  against  defendant  as 
bail,  which  was  one  of  the  excepted  cases  in  the  statute,  to  which  it  did  not  apply, 


21.  Evans  r.  Governor,  18  Ala.  659,  54 
Am.  Dec.  172;  Ledyard  v.  Jones,  7  N.  Y. 
550  \^uf(irniing  4  Sandf.  67,  and  overruling 
Stevens  v.  Rowe,  3  Den.  (N.  Y.)  327];  Pat- 
terson V.  Westervelt,  17  Wend.  (N.  Y.)  543. 
But  compare  Townsend  v.  Libbey,  70  Me.  162, 
holding  that  where  a  sheriff,  ordered  to  at- 
tach real  estate,  neglects  to  do  so,  and  it  is 
conveyed  by  the  debtor  before  Judgment  in 
the  action,  the  value  of  other  real  estate 
owned  by  the  debtor  and  remaining  subject  to 
levy,  but  which  has  not  been  levied  on,  should 
be  allowed  in  reduction  of  damages  in  an  ac- 
tion against  the  sheriff  for  such  neglect. 

22.  Humphrey  v.  Hathorn,  24  Barb.  (N.  Y.) 
278;  Ledyard  v.  Jones,  4  Sandf.  (N.  Y.)  67 
{■affirmed  in  7  N.  Y.  550].  But  compare 
Hall  V.  Brooks,  8  Vt.  485,  30  Am.  Dec.  485. 

Only  nominal  damages  are  recoverable  in 
such  cases.    Ives  v.  Strong,  19  Vt.  546. 

23.  Ayres  v.  Burr,  132  Cal.  125,  64  Pac. 
120. 

24.  Ayres  v.  Burr,  132  Cal.  125,  64  Pac. 
120. 

25.  Abbott  V.  Jacobs,  49  Me.  319  [followed 
in  Townsend  v.  Libbey,  70  Me.  162] ;  Hill  v. 
Pratt,  29  Vt.  119. 
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Duration  of  attachment  lien  see  Attach- 
ment, 4  Cyc.  625. 

26.  Wetherby  v.  Foster,  5  Vt.  136. 

27.  Evans  v.  Governor,  18  Ala.  659,  54 
Am.  Dee.  172;  Franklin  County  Nat.  Bank  v. 
Kimball,  152  Mass.  331,  25  N.  E.  460,  holding 
that  a  plaintiff  in  execution,  whose  lien  is 
lost  by  the  negligence  of  a  sheriff  in  levying 
the  execution  on  real  estate,  is  not  deprived 
of  his  right  to  recover  more  than  the  expense 
of  proceedings  to  satisfy  the  judgment  by 
further  proceedings  upon  it,  by  failing  to 
waive  the  levy  and  take  out  another  execu- 
tion, without  any  request  from  the  officer  to 
do  so  or  offer  of  indemnity  from  him,  but  may 
recover  the  value  of  the  lost  lien. 

28.  State  v.  Harrington,  44  Mo.  App.  297. 

29.  See,  generally,  Appeal  and  Ereok,  2 
Cyc.  885. 

30.  State  v.  Brophy,  38  Wis.  413.  But 

compare  Mongie  v.  Cheney,  1  Hill  (S.  C.) 
145,  holding  that  an  order  staying  proceed- 
ings on  an  execution,  although  erroneous,  if 
acquiesced  in  by  plaintiff,  discharged  any  an- 
tecedent liability  of  the  sheriff  for  failure  to 
levy. 

31.  Armstrong  v.  Jones,  34  Ga.  309. 
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and  directed  him  to  proceed  to  make  the  money  by  a  levy,  it  was  no  excuse  for 
his  refusal  to  levy  that  the  fieri  facias  did  not  show  on  its  face  that  the  case  was 
within  the  exception. A  sheriff  is  not  justified  in  refusing  to  levy  an  execution, 
because  he  has  been  served  with  notice  of  appeal  and  of  the  filing  of  an  under- 
taking staying  proceedings  on  the  judgment,  unless  the  appeal  has  been  duly 
perfected  and  the  undertaking  on  which  the  stay  is  claimed  is  in  due  form ; 
but  a  constable  is  excused  for  not  serving  an  execution  issued  by  the  justice, 
where  the  justice  has  gone  to  him  and  withdrawn  the  execution  in  consequence 
of  a  certiorari  delivered  to  him,  although  no  bail  was  entered  on  taking  out  the 
certiorari.^*  Where  a  sheriff,  upon  a  capias  ad  satisfaciendum  being  placed  in 
his  hands,  received  the  amount  of  the  debt  and  costs  from  defendant,  and  gave 
his  receipt,  stipulating  to  return  the  money  if  an  injunction  to  restrain  further 
proceedings  should  be  obtained,  and  the  injunction  was  obtained,  and  he  returned 
the  money,  he  was  held  not  to  be  liable  to  an  attachment  for  having  failed  to 
execute  the  capias  ad  satisfaciendum.^  It  is  no  excuse  for  failure  to  levy  an 
execution  that  defendant  in  execution  falsely  represented  that  he  had  taken  a  stay 
of  or  appeal  from  the  judgment  on  which  it  issued.^^ 

(xxii)  Payment  ^'^  of  Debt.  An  officer  may  show,  as  an  excuse  for  not 
making  the  money  on  an  execution  placed  in  his  hands,  that  the  amount  has  been 
paid  to  the  execution  plaintiff, and  if  a  part  of  the  execution  has  been  paid  the 
sheriff's  liability  is  decreased  pro  tanto.^^ 

(xxiii)  Injunction  Against  Process,^^  The  fact  that  the  execution  of 
process  has  been  enjoined  relieves  the  sheriff  of  liability  for  failure  to  execute 
the  same.*^ 

(xxiv)  Release  of  Debtor.  Where  an  execution  against  two  defendants 
is  placed  in  the  hands  of  a  sheriff  he  cannot  escape  liability  for  faihng  to  make 
the  money  merely  because  plaintiff  has  released  one  of  defendants.*^ 

(xxv)  Discharge  of  Debtor  From  Arrest.  A  judgment  creditor's 
right  of  action  against  a  sheriff  for  failure  to  levy  an  execution  is  not  barred  by 


32.  Pinney  v.  Levy,  38  Ga.  141. 

33.  Clark  v.  Carnley,  3  Code  Rep.  (N.  Y.)  136. 

34.  Sherfy  v.  Fisher,  2  Rawle   (Pa.)  147 

35.  Wilks  V.  Hasket,  Harp.  (S.  C.)  490. 

36.  Steele  v.  Crabtree,  40  Nebr.  420,  58 
N.  W.  1022. 

37.  Payment  generally  see  Payment,  30 
Cyc.  1173. 

38.  Roberts  v.  Keeler,  111  Ga.  181,  36 
S.  E.  617;  Wheeler  v.  Thomas,  57  Ga.  161. 

Payment  after  the  return  of  the  writ 

relieves  the  sheriff  of  liability.  Freeman  v. 
Womack,  4  Ala.  539. 

Payment  by  sureties. — ^Where  a  sheriff  has 
become  liable  for  a  mere  default  in  not  col- 
lecting or  returning  an  execution,  and  certain 
of  the  execution  debtors  who  are  sureties 
merely  pay  the  amount  of  the  execution  for 
the  purpose  of  securing  an  assignment  to  them 
of  the  interest  of  the  execution  creditor,  such 
payment  extinguishes  the  right  of  action 
against  the  sheriff.  Bellows  v.  Allen,  23  Vt. 
169,  holding,  however,  that,  although  such 
payment  extinguished  the  right  of  action 
against  the  sheriff,  it  was  not  competent  for 
the  sureties  to  take  an  assignment  of  the 
interest  of  the  creditor. 

39.  Wheeler  v.  Thomas,  57  Ga.  161;  Rich- 
ards V.  Gilmore,  11  N.  H.  493.  See  also  Gary 
V.  State  Bank,  11  Ala.  771. 

40.  Injunction  generally  see  Injunctions, 
22  Cyc.  724. 


41.  McCall  i\  McRae,  10  Ala.  313  (hold- 
ing that  after  an  execution  has  been  per- 
petually enjoined  the  sheriff  cannot  be  made 
liable  for  failing  to  make  the  money  on  it, 
although  it  was  several  years  in  his  hands 
before  the  decree  was  made)  ;  Cason  v.  Mull- 
ing, 50  Ga.  598.  But  compare  Caruthers  V. 
Sprayberry,  26  Ga.  437  [approving  Xeal  v. 
Price,  11  Ga.  297],  holding  that  the  officer  is 
not  relieved  of  liability  for  a  failure  to  levy 
an  execution  by  the  fact  that  an  injunction 
was  interposed,  where  such  injunction  had  no 
merit  in  it  and  did  not  in  fact  prevent  the 
officer  from  making  the  money. 

42.  Mason  r.  Watts,  7  Ala'.  703,  705,  where 
it  is  said:  "So  far  as  the  sheriff  is  con- 
cerned, the  agreement  l>otween  the  plaintiff 
and  one  of  the  defendants  in  execution,  and 
his  discharge,  that  is  entirely  personal."  See 
also  Gary  r.  State  Bank,  ,11  Ala.  771.  holding 
that  where  a  fieri  facias  issued  on  a  joint 
judgment  against  the  principal  and  his  secu- 
rity is  returned  unsatisfied,  it  is  no  answer 
to  a  suggestion  by  plaintilV  that  the  sheriff 
could  with  due  diligence  have  mailo  the  money 
thereon  that  the  surety  paid  the  execution  in 
part,  upon  an  agreement  with  plaintilV  that 
the  latter  should  proceed  against  the  sheriff 
and  his  sureties  for  the  neglect  of  the  latter 
to  make  the  money  of  the  principal,  before 
the  surety  should  be  looked  to  for  tlio  pay- 
ment of  the  residue. 
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the  creditor's  discharging  the  debtor  from  a  capias  ad  satisfaciendum,  although 
such  discharge  operates  as  a  satisfaction  of  the  judgment.*^ 

(xxvi)  Release  of  Levy  by  Creditor.  The  release  by  the  execution 
creditor  of  his  own  property  which  has  been  levied  on  as  the  property  of  defendant 
does  not  discharge  the  sheriff  from  liability  for  not  making  the  money  out  of 
property  which  really  belonged  to  defendant;^*  nor  can  the  sheriff  claim  to  be 
discharged  from  hability  because  plaintiff  releases  a  levy  on  property  to  which  a 
claim  is  interposed  by  a  third  person  who  gives  bond  to  try  the  right  of  property, 
according  to  the  statute.*^ 

13.  Extent  of  Liability  —  a.  Failure  to  Execute  Process,  An  officer  who 
fails  to  execute  or  to  properly  execute  process  is  prima  facie  liable  for  the  amount 
of  the  debt/^  together  with  interest  and  costs;  but  he  may  reduce  his  liability 
by  showing  that  his  default  was  not  the  real  cause  of  the  loss/^  as  in  a  case  where 
the  debt  could  not  have  been  collected  in  any  event/*^  so  that  his  ultimate  lia- 
bility is  only  for  the  injury  caused  by  his  default,^^  unless  his  default  has  been 
wilfuL^^  So  where  it  appears  that  there  w^as  property  of  defendant  which  might 
have  been  levied  on  and  the  value  of  which  equaled  or  exceeded  the  debt,  the 
officer  is  liable  for  the  entire  debt;  but  where  such  property  was  worth  less  than 
the  amount  of  the  debt,  the  officer  is  liable  for  only  the  value  of  the  property  at 


43.  Hargrave  r.  Penrod,  1  111.  401,  12  Am. 
Dec.  201,  holding  that  the  judgment  creditor's 
right  of  action  against  the  sheriff  was  perfect 
before  such  discharge. 

44.  Poe  V.  Dorrah,  20  Ala.  288,  56  Am. 
Dec.  196. 

45.  Poe  V.  Dorrah,  20  Ala.  288,  56  Am. 
Dec.  196. 

46.  Alahama. —  Bondurant  V.  Lane,  9  Port. 
484. 

Georgia. —  Clement  v.  Bunn,  60  Ga.  334 ; 
Spicer  v.  Myres,  47  Ga.  559. 

Michigan. — •  Springett  v.  Colerick,  67  Mich. 
362,  34  K  W.  683. 

Missouri. — -Douglass  v.  Baker,  9  Mo.  41. 

New  Hampshire. — ■  Sanborn  v.  Emerson,  12 
N,  H.  57. 

New  Jersey. —  Hunt  v.  Gulick,  9  N.  J.  L. 
205. 

Weiv  York. — •  Dorrance  v.  Henderson,  27 
Hun  206  [affirmed  in  92  N.  Y.  406]  ;  Bowman 
V.  Cornell,  39  Barb.  69 ;  Humphrey  f.  Hathorn, 
24  Barb.  278;  Davis  v.  Bowe^oO  N.  Y.  Super. 
Ct.  298;  Ledyard  v.  Jones,  4  Sandf.  67  {af- 
firmed in  7  N.  Y.  550];  Rome  Bank  f.  Cur- 
tiss,  1  Hill  275;  People  r.  Adgate,  2  Cow. 
504. 

South  Carolina. —  Graham  t*.  Durant,  2  Hill 
517. 

Terras.— Hamilton  r.  Ward,  4  Tex.  356; 
Murray  v.  Evans,  25  Tex.  Civ.  App.  331,  60 
S.  W.  786. 

yer97ion^.— Goodrich  r.  Starr,  18  Vt.  227; 
Hall  V.  Brooks,  8  Vt.  485,  30  Am.  Dec.  485. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  306. 

47.  Murray  r.  Evans,  25  Tex.  Civ.  App 
331,  60  S.  W.  786. 

Allowance  of  interest  generally  see  infra, 
VII,  P,  6. 

48.  Miller  v.  State,  61  Ind.  503  (holding 
that  in  an  action  for  failing  to  levy  on  prop- 
erty pointed  out  by  the  execution  plaintiff, 
the  costs  recovered  against  the  judgment  de- 
fendant may  be  included,  whether  paid  by 
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plaintiff  or  not)  ;  Sanbora  v.  Emerson,  12 
N.  H.  57;  Hunt  v.  Gulick,  9  N.  J.  L.  205; 
Murray  v.  Evans,  25  Tex.  Civ.  App.  331,  60 
S.  W.  786. 

49.  Humphrey  v.  Hathorn,  24  Barb.  (K  Y.) 
278;  Ledyard  v.  Jones,  4  Sandf.  (N.  Y.)  67 
[affirmed  in  7  N.  Y.  550]  ;  Hobson  v.  Thellu- 
son,  L.  R.  2  Q.  B.  642,  8  B.  &  S.  476,  36  L.  J. 
Q.  B.  302,  16  L.  T.  Pep.  N.  S.  837,  15  Wkly. 
Rep.  1037.  But  compare  Hall  v.  Brooks,  8 
Vt.  485,  30  Am.  Dec.  485. 

Where  part  of  the  loss  is  due  to  plaintiff's 
negligence  he  cannot  recover  for  such  part. 
Palmer  v.  Gallup,  16  Conn.  555. 

50.  Hamilton  v.  Ward,  4  Tex.  356.  See 
also  supra,  V,  C,  12,  b,  (i),  (ii),  (m),  (x), 

(XVI). 

51.  Alahama. —  Hiarris  v.  Murfree,  54  Ala. 
161;  Griffin  v.  Ganaway,  8  Ala.  625. 

Connecticut. —  Palmer  v.  Gallup,  16  Conn. 
555;  Clark  V.  Smith,  9  Conn.  379;  Ackley  v. 
Chester,  5  Day  221. 

Georgia. — ■  Cowart  v.  Dunbar,  56  Ga.  417. 

Illinois.—  French  v.  Snyder,  30  111.  339,  83 
Am.  Dec.  193. 

Kentucky.—  Arnold  v.  Com.,  8  B.  Mon.  109. 

Mawe.— Ware  v.  Fowler,  24  Me.  183; 
Hodsdon  V.  Wilkins,  7  Me.  113,  20  Am.  Dec. 
347. 

New  Hampshire. —  Grafton  Bank  v.  White, 
17  N.  H.  389. 

North  Carolina. —  Erwin  v.  Lowrance,  64 
N.  C.  483. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  306. 

General  rule  of  damages  see  infra,  VII, 
P,  1. 

52.  Ackley  v.  Chester,  5  Day  (Conn.)  221; 
Hodsdon  v.  Wilkins,  7  Me.  113,  20  Am.  Dec. 
347. 

Exemplary  or  punitive  damages  see  infra, 
VII,  P,  5. 

53.  Alahama. —  Harris  v.  Murfree,  54  Ala. 
IGl. 

Georgia.— Si^icer  V.  Myres,  47  Ga.  559. 
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the  time  it  should  have  been  seized.^*  And  even  a  recovery  of  the  latter  amount 
may  be  denied  where  it  appears  that  plaintiff  would  not  have  derived  any  benefit 
from  a  levy.^^  An  officer  who  on  mesne  process  fails  without  good  excuse  to 
render  services  legally  incumbent  upon  him,  must  respond  to  plaintiff  in  dam- 
ages for  whatever  amount  the  services,  if  faithfully  performed,  would  have  been 
worth  in  the  proceeding  in  which  they  were  due.^^ 

b.  Giving  Preference  to  Junior  Writ.  A  sheriff  who  improperl}^  gives  prece- 
dence to  a  junior  writ  is  liable  to  the  holder  of  the  senior  writ  for  the  amount 
which  he  would  have  received  had  the  officer  done  his  duty,"  while  if  such  act 
results  in  the  property  of  a  surety  of  the  execution  defendant  as  to  the  debt  repre- 
sented by  the  senior  writ  being  seized,  whereas,  but  for  the  sheriff's  wrongful 
act,  the  surety  would  not  have  been  compelled  to  pay  the  debt,  the  surety  is 
entitled  to  recover  from  the  sheriff  an  amount  equal  to  the  value  of  so  much  of  the 
debtor's  property  as  was  wrongfully  applied  upon  the  junior  writ.°^ 

e.  Insufficient  Levy.  Where  a  sheriff  negligently  makes  an  insufficient  levy, 
by  reason  of  which  a  part  of  the  debt  is  lost,  the  measure  of  damages  is  the  differ- 
ence between  the  amount  named  in  the  writ,  with  costs,  and  the  amount  realized 
from  a  sale  of  the  goods  seized/*^  and  the  officer  cannot  be  held  liable  for  the  full 
amount  of  the  execution,  unless  that  measures  the  injury.^^ 


Massachusetts. —  Fairfield  V.  Baldwin,  12 
Pick.  388. 

Neio  Hampshire. —  Perkins  V.  Pitman,  34 
N,  H.  261. 

Texas. — -Murray  v.  Evans,  25  Tex.  Civ. 
App.  331,  60  S.  W.  786;  Mitchusson  v.  Wads- 
worth,  1  Tex.  App.  Civ.  Cas.  §  976. 

Wisconsin. —  State  v.  Brophy,  38  Wis.  413. 

England. — •  See  Hobson  v.  Thelluson,  L.  K. 
2  Q.  B.  642,  8  B.  &  S.  476,  36  L.  J.  Q.  B.  302, 
16  L.  T.  Rep.  N.  S.  837,  15  Wkly.  Rep.  1037. 

See  43  Cent  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  306. 

54.  Alahayna. —  Harris  V.  Murfree,  54  Ala. 
161. 

Georgia. —  Spicer  v.  Myres,  47  Ga.  559 ; 
Baker  v.  Bower,  44  Ga.  14. 

Indiana. —  Limpus  v.  State,  7  Blackf.  43. 

Massachusetts. —  Tyler  v.  Ulmer,  12  Mass. 
163. 

New  Hampshire. — ■  Perkins  V.  Pitman,  34 
N.  H.  261. 

North  Carolina. — •  Erwin  V.  Lowrance,  64 
N.  C.  483. 

Pennsylvania. —  Corson  v.  Hunt,  14  Pa.  St. 
.510,  53  Am.  Dec.  568. 

Texas. — ■  Murray  v.  Evans,  25  Tex.  Civ.  App. 
331,  60  S.  W.  786;  Mitchusson  v.  Wadsworth, 

1  Tex.  App,  Civ.  Cas.  §  976. 

England. —  See  Hobson  v.  Thelluson,  L.  R. 

2  Q.  B.  642,  8  B.  &  S.  476,  36  L.  J.  Q.  B.  302, 
16  L.  T.  Rep.  N.  S.  »37,  15  Wkly.  Rep. 
1037. 

See  43  Cent  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  306. 

The  cash  value  and  not  a  fluctuating  auc- 
tion price  is  the  measure.  Wetherby  v.  Fos- 
ter, 5  Vt.  136.  But  compare  Gilbert  v.  Gal- 
lup, 76  111.  App.  526,  holding  that  the  meas- 
ure of  a  sheriff's  liability  for  negligently  fail- 
ing to  levy  on  property  of  defendant  in  an 
execution  is  the  amount  which  the  property 
would  have  brought  if  sold  at  public  sale  to 
the  highest  and  best  bidder. 

The  value  at  the  time  when  the  execution 
should  have  been  levied  is  controlling. —  Tyler 


V.  Ulmer,  12  Mass.  163,  where  a  sheriff  re- 
turned that  he  had  attached  cattle,  when  in 
fact  he  had  delivered  them  to  a  third  person 
for  keeping,  and  they  were  lost,  and  an  exe- 
cution subsequently  issued  was  returned,  "  No 
property  found,"  and  it  was  held  that,  in  an 
action  against  him  for  neglect  in  not  procur- 
ing satisfaction  of  the  execution,  he  could 
not  show  in  mitigation  of  damages  that  the 
expense  of  keeping  the  cattle  between  the  at- 
tachment and  the  execution  would  have  ex- 
ceeded the  value  of  the  cattle. 

55.  See  Hobson  v.  Thelluson,  L.  R.  2  Q.  B. 
642,  8  B.  &  S.  476,  36  L.  J.  Q.  B.  302,  16 
L.  T.  Rep.  N.  S.  837,  15  Wkly.  Rep.  1037. 

56.  Snell  v.  Mayo,  62  Ga.  743,  holding  that 
where  a  sheriff  had  served  a  declaration  and 
process  in  bail  trover,  by  leaving  a  copy  at 
defendant's  most  notorious  place  of  abode, 
without  making  any  return  as  to  the  prop- 
erty or  as  to  any  arrest  of  defendant,  the 
eventual  condemnation  money  was  the  proper 
measure  of  his  liability,  and  he  could  not 
reduce  his  liability  by  controverting  plain- 
tiff's title,  or  by  adducing  evidence  that  the 
real  value  of  the  propertj^  was  less  than  the 
amount  of  the  recovery. 

57.  Grabenheimer  r.'Budd,  40  La.  Ann.  107, 
3  So.  724. 

58.  Staton  r.  Com.,  2  Dana  (Ky.)  397, 
holding  that  the  sheriff  is  liable  to  the  surety 
for  the  full  value  of  his  property  which  was 
sold,  unless  the  execution  defendant's  effects 
were  insufficient  to  satisfy  the  senior  execu- 
tion, in  which  case  the  officer  is  liable  for  only 
so  much  of  the  surety's  jiroperty  as  sold  for 
the  sum  which  tlie  effects  of  tlie  principal 
brought,  and  not  for  what  would  have  l>een 
in  any  event  required  to  nuike  up  a  deficiency 
on  the  execution  for  which  the  surety  was 
liable  as  such. 

59.  Com.  r.  Lightfoot,  7  B.  Mon.  (Ky.) 
298;  Adams  v.  Spangler,  17  Fed.  133,  5  Mc- 
Crary  334. 

60.  Com.  V.  Lightfoot,  7  B.  Mon.  (Ky.) 
298. 

[V,  C,  13,  ej 


1642    [35  Cyc]      SHERIFFS  ANB  CONSTABLES 


d.  Defective  Levy.  A  sheriff  who  makes  a  levy  so  defective  that  the  property 
is  lost  to  the  execution  creditor  is  liable  for  all  the  resulting  damage. 

D.  Improprieties  in  Connection  With  Execution  of  Process  — 
1.  Abuse  of  Process. A  sheriff  is  liable  where,  under  color  of  executing  process, 
he  unlawfully  injures  property/^  or  arrests  and  imprisons  a  citizen,  and  while 
holding  him  under  duress  illegally  seizes  and  takes  away  and  disposes  of  his 
property.^* 

2.  Causing  Unnecessary  Injury  or  Hardship.  Where  a  sheriff  executes  process 
at  such  an  improper  time  and  in  such  an  improper  manner  as  to  wilfully  cause 
unnecessary  injury  or  hardship  he  may  be  held  liable  therefor;  but  no  recovery 
can  be  had  against  an  officer  for  executing  a  writ  of  sequestration  according  to 
its  mandate,  unless  it  is  alleged  and  proved  that  he  conspired  with  or  instigated 
plaintiff  in  the  malicious  issuing  and  levy  of  the  writ. 


61.  Parker  v.  Peabody,  56  Vt.  221. 

62.  Abuse  of  process  generally  see  Proc- 
ess, 32  Cyc.  541. 

63.  Grothgar  v.  Lewis,  100  Fed.  326,  40 
C.  C.  A.  382,  where  it  appeared  that  a 
schooner  injured  in  a  storm  during  a  voyage 
unloaded  her  cargo,  and  went  into  a  ship- 
yard for  repairs,  and  while  there  was  further 
injured  by  another  storm,  which  drove  her  on 
the  shore  in  the  yards,  and  while  she  was 
so  lying  defendant,  as  sheriff,  entered  upon 
her,  cut  off  her  spars,  tore  down  her  rigging, 
and  removed  the  same,  together  with  her  fur- 
niture, for  the  purpose  of  levying  a  writ  of 
attachment  upon  the  parts  so  removed,  and 
it  was  held  that,  so  long  as  the  ship  remained 
in  a  condition  to  be  repaired,  she  was  an  en- 
tirety, consisting  of  her  hull,  tackle,  apparel, 
and  furniture,  and  the  acts  of  defendant  in 
dismantling  her  constituted  an  unjustifiable 
trespass. 

64.  Frazier  v.  Parsons,  24  La.  Ann.  339. 
The  measure  of  damages  in  such  case  will 

be  governed  by  the  aggravation  and  unpro- 
voked character  of  the  sheriff's  conduct.  Fra- 
zier i'.  Parsons,  24  La.  Ann.  339. 

65.  Maine. —  Smith  f.  Grant,  56  Me.  255, 
forcible  removal  of  a  tenant,  his  family,  and 
his  furniture  under  writ  of  replevin  for  a 
house. 

Missouri. —  State  v.  Devitt,  107  Mo.  573,  17 
S.  W.  900,  28  Am.  St.  Hep.  440. 

New  Hampshire. —  Ahearn  V.  Connell,  72 
N.  H.  238,  56  Atl.  189. 

New  York. —  Rogers  V.  Brewster,  5  Johns. 
125,  holding  that  where  a  constable,  having 
a  warrant  against  plaintiff  for  the  collection 
of  a  militia  fine,  executed  it  by  taking  a  valu- 
able horse  out  of  plaintiff's  team  with  the 
avowed  intent  of  hurting  his  feelings,  not- 
withstanding plaintiff'  showed  him  other  prop- 
erty, and  requested  him  to  take  it  and  leave 
the  horse,  he  was  liable  in  damages. 

Pennsylvania. —  Hocker  v.  Strieker,  1  Dall. 
225,  1  L.  ed.  Ill  (holding  that  if  the  sheriff 
refuses  defendant  in  replevin  a  reasonable 
time  to  find  security  before  the  goods  in  ques- 
tion are  removed,  he  is  liable  in  trespass)  ; 
Goodman  v.  Condo,  12  Pa.  Super.  Ct.  456 
(holding  that  where  a  sheriff,  in  aid  of  the 
arrest  of  a  desperate  criminal,  burned  the 
house  in  which  he  had  sought  shelter,  and  the 
only  purpose  of  destroying  the  house  was  to 
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render  the  arrest  more  easy  and  less  danger- 
ous, he  was  personally  liable  for  the  damage 
to  the  house ) . 

Texas. —  Morgan  v.  Oliver,  (Civ.  App.  1904) 
80  S.  W.  Ill  [reversed  on  other  grounds  in 
98  Tex.  218,  82  S.  W.  1028],  holding  that 
where  a  sheriff,  in  carrying  out  the  orders  of 
a  commissioners'  court  to  open  a  road,  cut 
fences  not  on  the  line  of  the  route  opened  by 
order  of  the  court,  he  was  liable  in  damages 
therefor. 

Vermont. —  Fullam  V.  Stearns,  30  Vt.  443. 

Wisconsiti. —  Andrea  v.  Thatcher,  24  Wis. 
471,  holding  that  a  sheriff  who,  within  an 
hour  after  the  rendition  of  judgment  in  an 
action  for  forcible  entry,  turned  defendant 
and  his  family  into  the  street  in  the  night- 
time, at  an  inclement  season  of  the  year  and 
without  giving  him  time  to  move  his  family 
or  provide  for  their  protection,  was  guilty  of 
abuse  of  legal  process,  and  was  liable  there- 
for. 

United  States. —  Giddings  v.  Fraedley,  128 
Fed.  355,  63  C.  C.  A.  85,  65  L.  K.  A.  327 
[affirming  119  Fed.  438]. 

Canada. —  Bedard  v.  Bachand,  16  Quebec 
Super.  Ct.  348,  holding  that  where  an  officer 
instead  of  levying  the  first  time  on  all  the 
movables  which  he  found  at  the  home  of  the 
debtor,  levied  on  only  a  part,  and  afterward 
made  a  second  and  third  levy  on  property 
which  could  have  been  taken  on  the  first  levy, 
he  became  responsible  to  the  debtor  for  the 
damage  and  annoyances  which  the  repeated 
levies  caused  him. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  137  et  seq. 

A  sheriff  does  not  become  a  trespasser  ab 
initio  by  doing  slight  injury  to  a  building 
while  exercising  reasonable  care  in  removing 
machinery  therefrom,  while  executing  a  writ 
of  attachment.  Fullam  v.  Stearns,  30  Vt. 
443,  holding  that  where  an  officer,  in  attach- 
ing a  lathe,  took  up  a  platform  to  which  it 
was  attached,  and  also  took  down  a  partition, 
it  being  necessary  to  remove  such  platform 
and  partition  in  order  to  take  the  lathe  from 
the  building,  he  was  not  liable  as  a  tres- 
passer ah  initio  for  not  replacing  the  plat- 
form and  partition. 

66.  Rountree  v.  Walker,  46  Tex.  200. 

Protection  afforded  by  process,  judgment,  or 
order  of  court  generally  see  infra,  V,  L. 
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3.  Defeating  Execution.  AVhere  a  constable  received  an  execution,  and  with- 
out the  consent  of  the  creditor  dehvered  it  to  another  officer,  and  then  gave  infor- 
mation of  it  to  the  debtor,  who  in  consequence  thereof  avoided  the  execution, 
the  constable  was  liable  to  the  creditor  for  the  damages  sustained  by  him.^^ 

4.  Neglect  to  Note  Time  of  Receipt  on  Execution.  Where  the  statute  makes 
it  the  dut}^  of  the  sheriff,  on  receiving  an  execution,  to  make  a  minute  thereon 
of  the  time  of  its  receipt,  he  is  liable  for  an  omission  to  do  so  if  any  loss  or  damage 
results  from  such  neglect. 

5.  Refusal  to  Release  Debtor  Arrested  on  Civil  Process.  Under  a  statute 
providing  that  no  man's  person  shall  be  arrested  and  imprisoned  for  any  debt 
where  sufficient  means  of  satisfaction  can  otherwise  lawfully  be  found  from  his 
estate,  to  be  shown  and  presented  by  him,  a  constable  who,  on  demand,  is  refused 
property  to  satisfy  an  execution,  and  thereupon  arrests  defendant,  is  not  liable 
because  he  subsequently  refuses  to  release  the  debtor  on  the  receipt  of  chattels 
sufficient  to  satisfy  the  execution. 

6.  Taking  Arrested  Person  Before  Wrong  Magistrate.  A  sheriff  who  arrested 
a  person  for  drunkenness  and  took  him  before  a  trial  justice  in  an  adjoining  town, 
instead  of  one  in  the  town  wherein  the  arrest  was  made,  as  required  by  statute, 
has  been  held  to  be  a  trespasser. '^^ 

7.  Committing  Debtor  to  Jail  Other  Than  That  Nearest  Residence.  Where 
there  are  several  jails  in  the  county  to  which  a  sheriff  may  lawfully  commit  a 
debtor  arrested  on  civil  process,  he  is  not  guilty  of  oppression  or  abuse  of  authority 
rendering  him  liable  to  the  debtor,  where  he  commits  the  debtor  to  the  jail  furthest 
from  his  residence,  although  the  debtor  requests  that  he  be  committed  to  a  nearer  j  ail. 

8.  Forcible  Entry  Into  Dwelling-House.  A  sheriff  is  liable  for  breaking  into 
a  dwelling-house  to  serve  or  execute  civil  process,'^  and  as  an  attachment  so  made 
is  unlawful,  the  value  of  the  goods  attached  cannot  be  deducted  from  the  damages 
for  which  the  sheriff  is  liable  for  his  wrongful  act."^^ 

9.  Entry  on  and  Search  of  Premises  of  Stranger.  Where  a  sheriff,  having  an 
execution,  enters  the  outer  door  of  a  strangei  to  the  writ,  goes  into  his  buildings, 
and  breaks  open  his  outhouses  in  search  of  property  of  defendant,  but  finds  none, 
he  is  liable  in  trespass.'^*  But  where  an  officer  having  a  writ  of  replevin  enters 
a  house  peaceably  and  upon  the  invitation  of  the  owner  and  makes  a  search  for 
the  goods,  he  incurs  no  liability  thereby/^  unless  he  does  unnecessary  injury  in 
making  the  search.  "^"^ 

E.  Wrongful  Levy  on  or  Other  Taking  of  Property  "  —  l.  Liability 
IN  General.    Where  the  act  of  a  sheriff  or  constable  in  seizing  or  levying  upon 


67.  Isham  Eggleston,  2  Vt.  270,  19  Am. 
Dec.  714. 

68.  O'Connor  Min.,  etc.,  Co.  v.  Dickson,  112 
Ala.  304,  20  So.  413;  Abbott  v.  Edgerton,  30 
Vt.  208,  holding,  however,  that  as  such  minute 
is  no  part  of  the  execution  of  the  process,  the 
sheriif  cannot  be  held  liable  for  an  omission 
to  make  it  without  proof  of  actual  damage. 

Estoppel  to  urge  lack  of  authority  to  de- 
liver writ. — ^Wliere  a  sheriff  accepts  a  writ 
of  execution  from  another  than  plaintiff',  with- 
out requiring  evidence  of  his  authority  to 
deliver  it,  he  cannot,  in  proceedings  against 
him  for  not  indorsing  the  date  of  delivery 
thereon,  urge  a  want  of  authority  in  such 
person  to  deliver  it.  O'Connor  Min.,  etc.,  Co. 
V.  Dickson,  112  Ala.  304,  20  So.  413. 

Effect  of  directions  of  plaintiff. —  The  fact 
that  plaintiff  in  execution,  after  delivery  of 
tlie  writ  to  the  sheriff,  ordered  him  to  return 
it  before  the  return-day,  is  not  defense  to  a 
motion  against  the  slier  iff  for  failure  to  in- 
dorse the  date  of  delivery  on  the  writ.  O'Con- 


nor Min.,  etc.,  Co.  x.  Dickson,  112  Ala.  304, 
20  So.  413. 

69.  Hall  v.  Hall,  1  Root  (Conn.)  120,  so 
holding  on  the  ground  that  the  election  of  the 
debtor  to  turn  over  property  nuist  be  made 
before  the  arrest,  and  after  arrest  the  officer 
is  not  bound  to  release  him  unless  he  pays 
the  money. 

70.  Papineau  i*.  Bacon,  110  Mass.  319. 

71.  Woodward  r.  Hopkins,  2  Gray  (Mass.) 
210. 

72.  Calvert  v.  Stone,  10  B.  Mon.  (Kv.) 
152;  Hsley  r.  Nichols,  12  Pick.  (Mass.)  270, 
22  Am.  Dec.  425;  Welsh  r.  Wilson,  34  :\hnn. 
92,  24  N.  327;  State  r.  Armlield.  9  X.  C. 
240,  11  Am.  Dec.  702. 

73.  llsley  r.  Nichols,  12  Pick.  (Mass.)  270, 
22  Am.  Dec.  425. 

74.  \^a]ker  r.  Fox,  2  Dana  (Kv.)  404. 

75.  l^ruce      IHerv,  79  :\lo.  322. 

76.  Bruce      Tlery,  79  :\Io.  322. 

77.  Process,  judgment,  or  order  of  court 
as  protection  from  liability  see  V,  L. 
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property  is  wrongful  he  is  liable  to  the  owner  of  the  property  for  the  resulting 
damage.''^ 

2.  What  Constitutes  a  Seizure.  In  order  to  constitute  a  seizure  of  personalty 
the  officer  must  exercise  some  dominion  or  control  overit/^  which  amounts  to  an 
interference  with  the  owner's  right  to  possession  and  control ;  but  it  is  not  necessary 
that  the  officer  should  take  the  property  into  his  actual  possession,    or  remove 


78  Alabama. — Adamson  v.  Noble,  137  Ala. 
668,  35  So.  139;  Lyon  v.  Goree,  15  Ala.  360. 

Arkansas. —  Albie  v.  Jones,  82  Ark.  414, 
102  S.  W.  222. 

California. —  Irwin  v.  McDowell,  91  Cal. 
119,  27  Pac.  601;  Howe  V.  Bradley,  12  CaL 
226. 

Colorado. — Beaman  v.  Stewart,  19  Colo. 
App.  222,  74  Pac.  342 ;  Duncan  v.  Burchinell, 
14  Colo.  App.  471,  61  Pac.  61. 

Connecticut. —  Osgood  v.  Carver,  43  Conn. 
24. 

Delatvare. —  Stockwell  v.  Robinson,  9  Houst. 
313,  32  Atl.  528. 

Georgia. —  Waldrop  v.  Almand,  94  Ga.  623, 
19  S  E.  994 ;  Mosely  v.  Sanders,  76  Ga.  293. 

Illinois.— Yockej  V.  Smith,  181  111.  564,  54 
N.  E.  1048,  72  Am.  St.  Rep.  286  [affirming 
81  111.  App.  556];  MacVeagh  v.  Bailey,  29 
III.  App  606. 

Indian  Territory, —  Orr,  etc.,  Shoe  Co.  V. 
Frankenthal,  4  Indian  Terr.  368,  69  S.  W. 
906. 

Iowa.—  Bradley  v.  Miller,  100  Iowa  169,  69 
N.  W.  426;  Allen  v.  Kirk,  81  Iowa  658,  47 
N.  W.  906;  Parmlee  V.  Leonard,  9  Iowa  131. 

Kansas.—  Cook  v.  Higgins,  66  Kan.  762,  71 
Pac.  259;  Hagar  v.  Haas,  66  Kan.  333,  71 
Pac.  822. 

Kentucky. —  Emanuel  v.  Cocke,  6  Dana  212; 
Brock  V.  Church,  5  Ky.  L.  Rep.  855. 

Louisiana. — •  Mock  v.  Kennedy,  14  La.  Ann. 
32;  Carraby  v.  Morgan,  5  Mart.  N.  S.  499. 

Maine. —  Weston  v.  Dorr,  25  Me.  176,  43 
Am.  Dec.  259;  Foss  v.  Stewart,  14  Me.  312. 

Massachusetts. —  Deyo  v.  Jennison,  10  Allen 
410;  Kent  V.  Willev,  11  Gray  368;  Mack  v. 
Parks,  8  Gray  517,  69  Am.  Dec.  267. 

Michigan. —  Mayhue  v.  Snell,  37  Mich.  305. 

Minnesota. —  Caldwell  v.  Arnold,  8  Minn. 
265. 

Mississippi. —  Yarborough  v.  Harper,  25 
Miss.  112. 

Missouri. —  Gilbert  v.  Peck,  43  Mo.  App. 
577;  Muelrath  v.  Roemheld,  3  Mo.  App.  564. 

Nebraska. —  Bartlett  v.  Cheeseborough,  32 
Nebr.  339,  49  N.  W.  360. 

Neu)  Hampshire. —  Ahearn  v.  Connell,  72 
N.  H.  238,  56  Atl.  189 ;  York  v.  Sanborn,  47 
N.  H.  403. 

'New  York. —  McAllaster  v.  Bailey,  127  N.  Y. 
583,  28  N.  E.  591  [affirming  1  N.  Y.  Suppl. 
12];  Campbell  v.  Conner,  70  N.  Y.  424  [af- 
firming 41  N.  Y.  Super.  Ct.  459] ;  Einstein 
V.  Dunn,  61  N.  Y.  App.  Div.  195,  70  N.  Y. 
Suppl.  520  {affirmed  in  171  N.  Y.  648,  63 
N.  E.  1116];  Stewart  v.  Wells,  6  Barb.  79; 
Rathowsky  v.  Dunn,  64  N.  Y.  Suppl.  934; 
Fosgate  v.  Mahon,  16  Johns.  162. 

North  Carolina.—  Burgin  v.  Burgin,  23 
N.  C.  453. 

Pennsylvania. —  Snyder  v.   Berger,   3  Pa. 
[V,  E,  1] 


Cas.  318,  6  Atl.  733;  Brechtel  v.  Cortright, 
13  Pa.  Super.  Ct.  384. 

Rhode  Island. —  Hunt  v.  Lathrop,  7  R.  L 
58. 

South  Dakota. —  Kieffer  v.  Smith,  16  S.  D. 
433,  93  N.  W.  645. 

Texas. —  Fatheree  v.  Williams,  13  Tex.  Civ. 
App.  430,  35  S.  W.  324. 

Utah.—  Spalding  v.  Allred,  23  Utah  354,  64 
Pac.  1100. 

United  ;8^#a*es.— McKnight  v.  U.  S.,  130 
Fed.  659,  65  C.  C.  A.  37. 

England. —  Keene  v.  Dilke,  4  Exch.  388,  18 
L.  J.  Exch.  440;  London,  etc.,  R.  Co.  v.  Cable, 
80  L.  T.  Rep.  N.  S.  119. 

Canada. —  Robinson  v.  Rapelje,  4  U.  C.  Q.  B. 
289. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  180  seq. 

79.  Fernald  v.  Chase,  37  Me.  289  (holding 
that  where  a  sheriff  counted  certain  logs 
frozen  in  the  ice,  declared  them  to  be  at- 
tached, took  a  receipt  for  them,  and  made  a 
return  on  his  writ  to  that  effect,  of  which 
he  lodged  a  copy  with  the  town  clerk,  this 
was  not  such  a  taking  of  possession  or  exer- 
cise of  dominion  or  control  over  the  property 
as  to  render  him  liable  for  conversion)  ;  Wood 
v.  Orser,  25  N.  Y.  348. 

A  levy  of  an  attachment  on  account-books 
does  not  constitute  a  levy  on  the  accounts  or 
debts  charged  therein,  and  hence  if  such  levy 
is  wrongful  it  does  not  amount  to  a  conver- 
sion of  the  accounts,  for  which  the  sheriff 
making  the  levy  is  liable  in  an  action  against 
him  therefor.  Lesher  v.  Getman,  30  Minn. 
321,  15  N.  W.  309;  Kreher  v.  Mason,  33  Mo. 
App.  297. 

80.  Kloos  V.  Gatz,  97  Minn.  167,  105  W. 
639 ;  Hossfeldt  v.  Dill,  28  Minn.  469,  10  N.  W. 
781;  Gallagher  v.  Bishop,  15  Wis.  276. 

It  is  immaterial  that  the  officer  assumes 
to  levy  only  on  the  interest  of  the  execution 
debtor.— Kloos  v.  Gatz,  97  Minn.  167,  105 
N.  W.  639;  Leonard  v.  Maginnis,  34  Minn. 
506,  26  N.  W.  735. 

81.  Kloos  V.  Gatz,  97  Minn.  167,  105  N.  W. 
639;  Hossfeldt  v.  Dill,  28  Minn.  469,  10 
N.  W.  781;  Gallagher  v.  Bishop,  15  Wis.  176. 

82.  Rogers  v.  King,  151  Ala.  628,  44  So. 
655;  Stewart  v.  Wells,  6  Barb.  (N.  Y.)  79; 
Welsh  V.  Bell,  32  Pa.  St.  12  [approved  in 
Dixon  V.  White  Sewing-Machine  Co.,  128  Pa. 
St.  397,  18  Atl.  502,  15  Am.  St.  Rep.  683,  5 
L.  R.  A.  659]. 

Where  a  levy  of  an  attachment  is  made 
by  a  mere  indorsement  on  the  writ,  without 
disturbing  the  property,  the  sheriff  is  liable 
only  for  nominal  damages  if  the  levy  proves 
to  be  wrongful.  Peoria  Central  Nat.  Bank 
v.  Gallagher,  163  Pa.  St.  456,  30  Atl.  212, 
holding  that  this  is  true  even  though  the 
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or  sell  it.^  In  order  to  constitute  a  seizure  of  real  property  for  which,  if 
wrongful,  the  sheriff  will  be  Hable,  it  is  not  necessary  that  there  should  be  an 
ouster  of  the  owner,  but  it  is  sufficient  that  the  sheriff  has,  through  himself  or 
another,  asserted  an  unlawful  dominion  over  the  property.**  When  property 
is  already  in  the  possession  of  an  officer  under  a  lawful  seizure  he  incurs  no  liability 
by  a  formal  levy  on  the  same  property  under  another  writ,  even  though  the  latter 
levy  be  wrongful,  where  the  property  is  not  detained  from  the  owner  by  reason 
of  the  second  levy.^^ 

3.  Liability  of  Sheriff  as  Dependent  Upon  Liability  of  Party  Issuing  Process. 
A  sheriff  who  seizes  property  in  claim  and  delivery  proceedings  is  merely  the 
agent  of  plaintiff,  and  he  incurs  no  liability  by  the  seizure  unless  plaintiff  is  Uable 
therefor.^® 

4.  Levy  Under  Writ  Improperly  Procured.  A  sheriff  or  constable  levying  a 
writ  of  attachment  is  not  liable  with  the  attachment  plaintiff  for  the  wrongful 
suing  out  of  the  writ,  in  the  absence  of  any  evidence  to  show  that  the  officer  par- 
ticipated in  the  procurement  of  the  writ.^^ 

5.  Levy  Under  Void  Writ.  An  officer  who  levies  on  property  under  a  void 
writ  is  liable  in  damages  for  the  trespass,  and  it  is  no  defense  that  he  afterward 
seized  and  sold  the  property  under  a  valid  writ  in  favor  of  a  person  other  than 
plaintiff  in  the  void  writ.^^ 

6.  Failure  to  Observe  Statutory  Order  of  Levy.^^  Where  the  statute  pro- 
vides that  in  levying  an  execution  personal  property  shall  be  last  taken"  a  sheriff 
who  levies  upon  the  personal  property  of  an  execution  defendant  who  designates 
sufficient  real  property  for  the  levy  is  liable  for  all  damages  resulting  therefrom. 
But  where  the  statute  requires  personalty  to  be  first  levied  on  a  sheriff  does  not 
become  liable  to  a  recovery  for  a  misfeasance  in  office  by  levying  on  lands  where 
defendant  in  the  execution  had  personal  property  to  satisfy  the  debt,  unless  it 
appears  that  such  property  was  known  and  accessible  to  the  sheriff,  and  that 
he  knew  it  to  belong  to  defendant,®^  or  it  was  pointed  out  to  him  as  such  and  an 
indemnity  offered  to  sell  it.^* 

7.  Levy  on  Surety's  Property  Before  Exhausting  That  of  Principal.  As  a 
general  rule  an  officer  charged  with  the  execution  of  a  writ  is  not  required  to 
investigate  and  determine  the  respective  equities  of  the  different  defendants  as 
against  each  other,  and  may  without  incurring  any  liability  levy  upon  the  prop- 
erty of  either,  without  inquiring  whether  he  was  principal  or  surety  in  the  liability 
which  was  merged  in  the  judgment;  ®^  but  where  a  judgment  is  rendered  and 
execution  issued  against  a  principal  and  a  surety,  and  the  surety  has  caused  the 


property  attached  was  subsequently  sold 
under  order  of  court  as  perishable. 

83.  Stewart  v.  Wells,  6  Barb.  (N.  Y.) 
79. 

84.  Rowe  V.  Bradley,  12  Cal.  226,  hold- 
ing that  putting  a  receiver  in  possession  is 
sufficient. 

85.  Page  v.  Carpenter,  10  N.  H.  77  (where 
a  sheriff  attached  property  on  a  writ  against 
a  partnership,  and  afterward,  while  it  was 
in  his  possession  under  that  attachment,  he 
returned  an  attachment  of  the  same  property 
on  a  writ  against  one  of  the  partners,  and  it 
was  held  that,  having  a  lawful  right  to  the 
possession  of  the  property  under  the  first  at- 
tachment, his  return  that  he  had  attached  it 
on  a  second  writ  could  not  render  him  liable 
for  conversion,  although  he  had  no  right  to 
make  the  latter  attachment)  ;  Luce  v.  Hois- 
ington,  54  Vt.  428  (holding  that  where  a 
constable  attached  a  chattel,  and,  while  hold- 
ing possession,  attached  it  again  on  another 


writ  against  the  same  party,  and  retained 
the  chattel  only  while  entitled  to  do  so  under 
the  first  attachment,  he  was  not  liable  in 
trespass  for  the  second  attachment ) . 

86.  Francisco  v.  Aguirre,  94  Cal.  180,  29 
Pac.  495. 

87.  Faroux  f.  Cornwell,  40  Tex.  Civ.  App. 
529,  90  S.  W.  537. 

88.  Leise  v.  Mitchell,  53  Mo.  App.  563. 
See  also  infra,  V,  L,  5,  a. 

89.  Leise  i-.  Mitchell,  53  Mo.  App.  563. 

90.  Statutory  order  of  levy  generally  see 
Executions,  17  Cyc.  1090. 

91.  MacVeagh  r.  Bailey,  29  111.  App.  606. 

92.  Swingle  v.  Boyler,  1  Overt.  (Tenn.) 
226. 

93.  McCoy  i.  Beard.  9  N.  C.  377,  6  Am. 
Dec.  773. 

94.  McCoy  <:.  Beard,  9  N.  C.  377,  6  Am. 
Dec.  773. 

95.  Mitchusson  v.  VVadsworth,  1  Tex.  App. 
Civ.  Cas.  §  976. 

[V,  E,  7] 
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question  of  suretyship  to  be  tried  and  determined,  and  has  procured  an  order 
to  be  made  as  provided  by  statute,  that  the  principaFs  property  shall  be  first 
exhausted,  the  sheriff  may  be  held  liable  for  levying  upon  the  property  of  the 
surety  before  exhausting  that  of  the  principal.^® 

8.  Denial  of  Debtor's  Right  to  Designate  Property  For  Levy.  Where  the 
debtor  has  the  right  to  point  out  the  property  to  be  levied  on  the  sheriff  is  hable 
if  he  fails  to  respect  such  designation  or  to  allow  the  debtor  an  opportunity  to 
designate. 

9.  Seizure  of  Property  Without  Process  or  Warrant.  An  officer  who, 
without  any  process,  seizes  property  against  the  protest  of  the  owner,  is  liable 
therefor,  although  he  believed  that  his  act  was  authorized;^  and  even  though  the 
statute  authorizes  a  seizure  of  property  without  a  warrant  under  certain  circum- 
stances, an  officer  acting  under  such  statute  is  held  to  a  strict  compliance  with 
all  its  requirements,  failing  in  which  he  is  liable  for  the  seizure.^ 

10.  Seizure  of  Property  Not  Covered  by  Process  or  Order.^  Where  a  process 
or  order  of  court  requires  the  sheriff  to  seize  or  take  possession  of  certain  desig- 
nated property  he  is  liable  if,  under  color  of  such  process  or  order,  he  seizes  other 
property,*  and  no  demand  is  necessary  before  bringing  an  action  against  him  for 
such  unlawful  seizure.^ 

11.  Seizure  of  Property  Outside  of  Jurisdiction.  A  sheriff  or  constable  who 
seizes  property  outside  of  the  territory  over  which  his  authority  extends  ®  is  to 
be  regarded  as  though  he  were  a  stranger  having  no  writ,  and  is  liable  in  trespass 
to  the  owner.  But  it  has  been  held  that  a  constable  who  is  sued  for  taking  prop- 
erty out  of  his  precinct  by  virtue  of  mesne  process  may  show,  in  mitigation  of 
damages,  that,  having  taken  the  property  to  a  place  within  his  precinct,  he  attached 
it  there,  on  the  same  process,  as  the  property  of  the  same  debtor,  subsequent  to 
the  commencement  of  the  action  against  him.^ 

12.  Seizure  of  Property  Not  Subject  to  Levy  ^  —  a.  In  GeneraL  A  sheriff 
is  hable  for  damages  caused  by  his  act  in  seizing  property  not  subject  to  levy 
under  the  writ  which  he  was  assuming  to  execute. 


96.  Bliss  V.  Douch,  110  Ind.  296,  11  N.  E. 
293,  80  Ind.  316. 

97.  See  Attachment,  4  Cyc.  581;  Execu- 
tions, 17  Cyc.  1083. 

98.  Fatheree  i;.  Williams,  13  Tex.  Civ.  App. 
430,  35  S.  W.  324. 

99.  Handy  v.  Clippert,  50  Mich.  355,  15 
N.  W.  507;  Fatheree  f.  Williams,  13  Tex. 
Civ.  App.  430,  35  S.  W.  324. 

1.  Ader  v.  Foley,  50  La.  Ann.  1262,  24 
So.  333. 

2.  Adams  f.  Allen,  99  Me.  249,  59  Atl.  62; 
Kent.  V,  Willey,  11  Gray  (Mass.)  368,  hold- 
ing that  an  officer  who  seizes  property  under 
St.  (1855)  c.  214,  §  13,  without  a  warrant, 
for  being  employed  in  the  illegal  transporta- 
tion of  intoxicating  liquors,  and  does  not 
procure  a  warrant  within  a  reasonable  time 
afterward,  is  liable  as  a  trespasser. 

3.  Seizure  of  property  not  subject  to  levy 
see  infra,  V,  E,  12. 

4.  Burnet  v.  Union  Distilling  Co.,  90  111. 
App.  305;  Arthur  v.  Flanders,  10  Gray 
(Mass.)  107;  Kane  v.  Hutchisson,  93  Mich. 
488,  53  W.  624;  Einstein  t;.  Dunn,  61 
K  Y.  App.  Div.  195,  70  N.  Y.  Suppl.  520 
[affirmed  in  HI  N.  Y.  648,  63  N.  E.  1116]; 
Popkin  V.  Lubin,  30  Misc.  (N.  Y.)  773,  62 
N.  Y.  Suppl.  480.  • 

5.  Kane  v.  Hutchisson,  93  Mich.  488,  53 
N.  W.  624. 
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6.  Territorial  extent  of  authority  see  sit- 

pra,  111,  A,  2. 

7.  Alabama. —  Stephenson  V.  Wright,  111 
Ala.  579.  20  So.  622. 

Iowa. —  Parmlee  v.  Leonard,  9  Iowa  131. 

Kentucky. —  Board  v.  Head.  3  Dana  489. 

Vermont. —  Stewart  v.  Martin,  16  Vt.  397; 
Emerson  v.  Bailey,  11  Vt.  656. 

Canada. —  Cook  v.  Jarvis^  4  U.  C.  Q.  B. 
0.  S.  250. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  180  et  seq. 

Demand  of  copy  of  writ  as  prerequisite 
to  action  see  Varley  v.  Zahn,  11  Serg.  &  R. 
(Pa.)  185. 

8.  Stewart  v.  Martin,  16  Vt.  397. 

9.  Property  subject  to  levy  see  Attach- 
ment, 4  Cyc.  554;  Executions,  17  Cyc. 
940. 

Seizure  of  property  not  covered  by  process 
or  order  see  supra,  V,  E,  10. 

1.0.  Alabama. — r  Stephenson  v.  Wright,  111 
Ala.  579,  20  So.  622,  levy  on  property  in  one 
county  under  execution  from  another  county. 

■Kentucky. —  Secrets  i;.  Markwell,  11  Bush 
316-;  PhiUips.  v.  Harriss,  3  J.  J.  Marsh.  122, 
19  Am.  Dec.  166. 

Louisiana. —  Carraby  v.  Morgan,  5  Mart 
N.  S.  499. 

Massachusetts. —  Mack  v.  Parks,  8  Gray 
517,  69  Am.  Dec.  267,  holding  that  as  a 
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b.  Exempt  Property  —  (i)  In  General.  A  sheriff  or  constable  may  be 
held  liable  for  the  damage  which  has  resulted  from  his  making  a  levy  on 
exempt  property/^  and  refusing  to   restore   the  same/^  where  he  knew,^* 


watch  on  a  debtor's  person  is  not  liable  to 
attachment,  an  officer  who,  on  its  being 
handed  to  him  by  the  debtor  merely  to  be 
looked  at,  and  while  still  annexed  to  a  silk 
guard  which  passes  around  the  debtor's  neck, 
severs  the  guard  and  attaches  the  watch,  is  a 
trespasser. 

'Neio  York. —  McAllaster  v.  Bailey,  127 
N.  Y.  583,  28  N.  E.  591  [affirming  1  K  Y. 
Suppl.  12]  (money  in  hands  of  assignee  for 
benefit  of  creditors,  the  avails  of  the  prop- 
erty assigned)  ;  Grunberg  v.  Grant,  3  Misc. 
230,  22  N.  Y.  Suppl.  747. 

Vermont. —  See  Eeed  v.  Shepardson,  2  Vt. 
120,  19  Am.  Dee.  697. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  182. 

Facts  not  amounting  to  voluntary  payment 
—  Where  defendant  sheriff,  under  an  attach- 
ment, pretended  to  levy  on  a  certain  fund 
which  plaintiff  claimed  the  right  to  hold  as 
assignee  for  the  benefit  of  creditors,  and  plain- 
tiff objected  to  such  levy,  but  defendant  still 
asserted  his  right  to  the  possession  of  the 
fund,  and  demanded  its  surrender,  where- 
upon plaintiff  drew  the  money  out  of  the 
bank,  and  laid  it  on  a  table,  at  the  same 
time  forbidding  defendant  to  take  it,  this 
was  not  a  voluntary  payment  to  defendant, 
and  a  taking  by  him,  under  the  circum- 
stances, amounted  to  a  conversion.  McAl- 
laster V.  Bailey,  127  K  Y.  583,  28  K  E. 
591  [affirming  1  K  Y.  Suppl.  12]. 

11.  Exemptions  generally  see  Exemptions, 
18  Cyc.  1369;  Homesteads,  21  Cyc.  448. 

12.  Arizona. — Wilson  v.  Lowry,  5  Ariz.  335, 
52  Pac.  777. 

Arkansas. —  Meadow  v.  Wise,  41  Ark.  285; 
Parham  v.  McMurray,  32  Ark.  261. 

California. —  Blewett  V.  Miller,  131  Cal. 
149,  63  Pac.  157. 

Colorado. —  Duncan  v.  Burchinell,  14  Colo. 
App.  47L  61  Pac.  61. 

Connecticut. —  Williams  v.  Miller,  16  Conn. 
144. 

Illinois. —  Campbell  v.  Conover,  26  111.  64, 
statutory  liability  for  three  times  the  value 
of  exempt  property  taken. 

Kentucky. —  Prewitt  v.  Walker,  7  J.  J. 
Marsh.  332;  Buck  v.  Ball,  58  S.  W.  468,  22 
Kv.  L.  Rep.  614;  Whittington  v.  Pence,  47 
S.^  W.  877,  20  Ky.  L.  Rep.  900,  38  S.  W  843, 
18  Ky.  L.  Rep.  942. 

Maine. —  Wentworth  i*.  Sawyer,  76  Me. 
434;  Foss  v.  Stewart,  14  Me.  312. 

Massachusetts. —  Copp  v.  Williams,  135 
Mass.  401 ;  Woods  v.  Keyes,  14  Allen  236,  92 
Am.  Dec.  765;  Mannan  v.  Merritt,  11  Allen 
582;  Deyo  v.  Jennison,  10  Allen  410;  Clapp 
V.  Thomas,  7  Allen  188. 

Minnesota. —  Murphy  v.  Sherman,  25  Minn. 
196;  Lynd  v.  Picket,  7  Minn.  184,  82  Am. 
Dec.  79. 

Missouri. —  Muelrath  v.  Roemhcld,  3  Mo. 
App.  564.  See  also  State  v.  Lindsay,  73  Mo. 
App.  473. 


Nebraska. —  Castile  v.  Ford,  53  Nebr.  507, 
73  K  W.  945. 

New  Hampshire. —  Ahearn  v.  Connell,  72 
N.  H.  238,  56  Atl.  189;  Cooper  v.  Newman, 
45  N.  H.  339. 

Nevj  York.—  Frost  v.  Mott,  34  K  Y.  253 ; 
Hoyt  V.  Van  Alstyne,  15  Barb.  568. 

North  Carolina. —  Duvall  v.  Rollins,  68 
N.  C.  220. 

North  Dakota. —  Oliver  v.  Wilson,  8  N.  D. 
590,  80  K  w.  757,  73  Am.  St.  Rep.  784. 

OAio.— Frost  V.  Shaw,  3  Ohio  St.  270. 

Pennsylvania. —  Freeman  v.  Smith,  30  Pa. 
St.  264;  Schock  v.  Waidelich,  27  Pa.  Super. 
Ct.  215;  Brechtel  V.  Cortright,  13  Pa. 
Super.  Ct.  384. 

South  Dakota. —  Thompson  v.  Donahue,  16 
S.  D.  244,  92  N.  W.  27;  Paddock  v.  Balgord, 
2  S.  D.  100,  48  N.  W.  840. 

Texas. —  Rodgers  v.  Ferguson,  36  Tex.  544; 
Laroux  v.  Cornwell,  40  Tex.  Civ.  App  529, 
90  S.  W.  537. 

Vermont. —  Luce  v.  Hoisington,  56  Vt.  436. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  182. 

Where  final  process  is  never  issued  no  ac- 
tion can  be  maintained  against  an  office'r  for 
refusing  the  benefits  of  the  Exemption  Act 
in  the  execution  of  mesne  process.  Blakeley 
V.  Smith,  27  Pa.  Super.  Ct.  583. 

An  officer  seizing  exempt  property  is  not  a 
trespasser  ab  initio,  as  exemption  is  a  per- 
sonal privilege  which  is  waived  if  not  as- 
serted by  the  debtor.  Hammersmith  v. 
Avery,  18  Nev.  225,  2  Pac.  55. 

An  officer  w.ho  levies  on  both  exempt  and 
non-exempt  property  is  not  a  trespasser  ab 
initio  as  to  all  the  property.  Wentworth  v. 
Sawyer,  76  Me.  434. 

Levy  on  exempt  property  in  possession  of 
bailee. — ^Where  plaintiff  leased  to  another 
person  his  only  cow,  which  was  therefore 
exempt,  for  the  term  of  one  year,  and,  before 
the  expiration  of  that  time,  a  deputy  sheriff 
levied  upon  the  cow  by  virtue  of  an  execu- 
tion in  his  hands  against  plaintift',  but  left 
her  in  the  possession  of  the  bailee  until  the 
expiration  of  the  year,  and  tlien  drove  her 
away  and  sold  her,  it  was  held  that,  al- 
though plaintiff  might  not  have  been  able  to 
sustain  trespass  against  the  deputy  for  the 
levy,  within  the  year,  yet  the  cow,  after  the 
determination  of  the  bailment,  was  con- 
structLvely  in  plaintiff's  possession,  and  the 
driving  away  of  the  cow  was  a  fresli  tres- 
pass, for  which  plaintiff  might  maintain 
the  action.    Keyes  r.  Howe,  18  Vt.  411. 

13.  Wilson  v'.  Lowrv,  5  Ariz.  335.  52  Pac. 
777. 

14.  Castile  v.  Ford,  53  Nebr.  507,  73  N.  W. 
945;  Ahearn  r.  Council,  72  X.  H.  238,  56 
Atl.  189;  Sullivan  r.  Fnrlev,  63  How.  Pr. 
(N.  Y.)  371. 

The  mere  silence  of  the  party  affords  no 
protection  to  the  olVu'ov.  Frost  r.  Mott.  34 
N.  Y.  253. 
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or  was  bound  under  the  law  to  know/^  or  had  reasonable  ground  for  believmg/^' 
that  the  property  was  specifically  exempt,  or  the  exemption  was  claimed 
by  the  debtor/^  or  some  other  person  entitled  to  take  advantage  of  his 
statutory  exemption.^^  But  a  mere  seizure  of  property  does  not  render  the 
sheritf  liable  where  he  did  not  know  that  the  property  was  exempt. Neither 
does  the  officer  incur  any  liability  by  making  the  levy  where  the  debtor  has  waived 
his  exemption,^^  or  assented  to  the  levy  on  the  property,^^  or  where  the  property 
is  not  specifically  exempt  by  statute  and  the  debtor  declines  to  designate  the 
articles  which  he  desires  to  claim. Where  the  statute  requires  an  officer  levying 
an  execution  to  see  that  an  appraisement  of  the  debtor's  property  is  made  for  the 
purpose  of  determining  how  much  thereof  he  is  entitled  to  hold  exempt  from 
execution,  the  officer  cannot,  in  an  action  against  him  by  the  debtor  for  taking 
exempt  property,  claim  in  defense  that  the  property  was  not  shown  to  be  exempt 
because  no  appraisement  was  made.^^ 

(ii)  Failure  to  Allow  or  Set  Off  Exemptions.  Under  some  statutes 
the  rule  is  that  the  sheriff  may  in  the  first  instance  levy  upon  any  of  the  debtor's 
property  which  he  can  find,^*  and  hold  the  same  until  an  inventory  and  appraise- 
ment can  be  made;^^  but  when  he  does  so  it  becomes  his  duty  to  apprise  the 
debtor  of  his  exemption  rights,^^  and  to  allow  him  to  select  the  property  which 


An  officer  who  attaches  an  entire  flock  of 
sheep,  without  leaving  defendant  the  ten 
sheep  exempt  by  law,  cannot  justify  the 
wrong  by  the  claim  that  he  did  not  know 
which  to  leave,  when  he  did  not  request  de- 
fendant to  designate  them.  Frost  v.  Mott, 
34  N.  Y.  253. 

15.  Frost  V.  Shaw,  3  Ohio  St.  270. 

16.  Ahearn  v.  Connell,  72  N.  H.  238,  56 
Atl.  189. 

17.  Campbell  v.  Conover,  26  111.  64;  Moss 
V.  Jenkins,  146  Ind.  589,  45  N.  E.  789;  Buck 
V.  Bull  58  S.  W.  468,  22  Ky.  L.  Rep.  614; 
Sullivan  v.  Farley,  63  How.  Pr.  (N.  Y.)  371. 

A  claim  of  exemption  as  to  all  the  debtor's 
property  to  an  .-imount  greater  than  the  law 
allows  is  not  such  a  selection  as  the  law  in- 
tends and  the  officer  may  safely  disregard 
it.    Brown  v.  Hoffmeister,  71  Mo.  411. 

When  affidavit  of  exemption  unnecessary. — 
Under  Code,  §  2465,  which  provides  that  no 
officer  levying  on  property  exempt  from  ex- 
ecution is  liable  for  damages  unless  defend- 
ant make  affidavit  that  the  property  about  to 
be  levied  on  is  exempt,  and  exhibit  the  same 
to  such  officer,  a  purchaser  of  property 
which,  in  the  hands  of  the  vendor,  was  ex- 
empt from  execution,  may,  without  making 
such  affidavit,  maintain  an  action  against  a 
sheriff  who  levies  on  it  under  an  execution 
against  the  vendor.    Cook  v.  Baine,  37  Ala.  350. 

18.  Thompson  v.  Donahoe,  16  S.  D.  244,  92 
N.  W.  27,  holding  that  where  the  debtor's 
wife  claims  the  exemption  the  husband  is  en- 
titled to  recover  from  the  sheriff  as  for  a 
wrongful  levy  on  his  refusal  to  have  the  prop- 
erty appraised. 

19.  Indiana. —  Moss  v.  Jenkins,  146  Ind. 
589,  45  N".  E.  789. 

Neto  York. — ■  Sullivan  v.  Farley,  63  How. 
Pr.  371. 

North  Carolina. — ■  Henson  v.  Edwards,  32 
N.  C.  43;  State  v.  Morgan,  25  N.  C.  186,  38 
Am  Dec  714 

07wo.— Frost  f.  Shaw,  3  Ohio  St.  270. 

Tennessee. —  McCoy  v.  Dall,  6  Baxt.  137. 
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See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  182. 

20.  Ward  v.  Deadman,  124  Ala.  288,  26 
So.  916,  82  Am.  St.  Rep.  172  (holding  that 
under  Code,  §  2107,  providing,  in  case  claim 
of  waiver  of  homestead  or  other  exemption  is 
sustained,  for  the  indorsement  of  the  fact  of 
Avaiver  on  the  execution,  such  indorsement  is 
a  command  to  the  officer  to  disregard  any 
claim  of  defendant  in  contravention  thereof, 
and  he  is  justified  in  obeying  it,  as  in  case 
of  other  mandates  which  he  is  legally  bound 
to  execute,  and  this  whether  or  not  the  plead- 
ings averred  or  the  judgment  entry  disclosed 
a  waiver)  ;  Smith  V.  Chadwick,  51  Me.  515. 

Indorsement  on  writ  of  partial  waiver. — 
An  indorsement  on  a  fieri  facias  made  by  the 
prothonotary  at  the  instance  of  plaintiff,-  call- 
ing the  sheriff's  attention  to  a  waiver  of  ex- 
emption, will  not  relieve  the  sheriff  if  he 
seizes  property  to  which  the  waiver  does  not 
apply;  nor  does  a  reference  to  a  waiver  in 
the  judgment  entered  by  a  justice  of  the  peace 
relieve  the  sheriff  in  such  a  case.  Schock  v. 
Waidelich,  27  Pa.  Super.  Ct.  215. 

21.  Duncan  v.  Burchinell,  14  Colo.  App. 
471,  61  Pac.  61. 

22.  Behymer  V.  Cook,  5  Colo.  395. 

23.  Paddock  v.  Balgord,  2  S.  D.  100,  48 
N.  W.  840. 

24.  Tullis  V.  Orthwein,  5  Minn.  377;  Bon- 
nel  V.  Dunn,  29  K  J.  L.  435  [reversing  23 
N.  J.  L.  153]. 

A  wrongful  detention  must  be  shown  in 
order  to  subject  the  sheriff  to  liability  for  a 
levy  on  exempt  property.  Tullis  v.  Orthwein, 
5  Minn.  377. 

25.  Bonnel  v.  Dunn,  29  N.  J.  L.  435  [re- 
versing 28  N.  J.  L.  153]. 

26.  Linck  v.  Troll,  84  Mo.  App.  49;  State 
f.  O'Neill,  78  Mo.  App.  20;  State  v.  Lindsay, 
73  Mo.  App.  473;  State  v.  Sondag,  15  Mo. 
App.  312. 

Where  a  debtor  claimed  all  his  property  as 

exempt  before  a  levy,  but  the  officer  after- 
ward levied  on  a  part  of  it,  there  was  no 


SHERIFFS  AND  CONSTABLES      [35  Cyc]  1649 


he  will  hold  as  exempt,^^  or  in  a  proper  case  to  set  off  the  debtor's  exemptions 
for  him/^  and  he  is  liable  to  the  debtor  for  faihng  to  perform  his  duty  in  these 
respects.^^  But  it  has  been  held  that  where  defendant  learns  of  his  rights  in  time 
to  make  application  for  his  exemption,  and  does  make  such  application,  he  can 
recover  nothing  on  a  petition  which  alleges  that  the  sheriff  failed  to  apprise  him 
of  his  exemption  rights.^^ 

(ill)  Intermingling  of  Exempt  and  Non-Exempt  Property.  Where 
the  exempt  property  is  confused  with  property  not  exempt,  the  sheriff  is  not 
liable  for  levying  on  the  whole  unless  the  debtor  sets  apart,  or  claims  to  set  apart, 
the  exempt  property  .^^ 

(iv)  Second  Levy  After  Release  of  Property  as  Exempt.  Where 
an  officer  has  levied  on  goods  and  afterward  released  them  as  exempt  from  seizure, 
an  attempt  by  such  officer  to  make  a  second  seizure  of  such  goods  is  without 
authority  of  law  and  a  trespass.^^ 

(v)  Necessity  For  Claim  of  Exemption.    A  demand  or  claim  of  exemp- 
tion is  necessary  to  support  an  action  against  the  officer  where  he  did  not  know 
and  was  not  chargeable  with  knowledge  that  the  property  levied  on  was  exempt ; 
but  no  demand  is  necessary  where  the  officer  knows  of  the  exemption  or  wrongfully 
levies  on  articles  which  are  specifically  exempted  by  statute.^* 

(vi)  Claim  of  Articles  Other  Than  Those  Set  Off.  Where  a  debtor 
has  more  property  of  a  particular  kind  than  is  exempt  from  execution,  and  a  writ 
is  levied  upon  a  portion  of  such  property,  leaving  as  much  as  the  law  exempts, 
and  thereafter  the  debtor  claims  as  exempt  a  portion  of  the  property  levied  on, 
and  the  residue  in  the  hands  of  the  officer  would  not  be  sufficient  to  satisfy  the 
writ,  the  debtor  must,  in  order  to  make  good  his  claim  of  exemption,  surrender 
to  the  officer  the  other  property  of  the  same  general  kind  subject  to  execution, 
or  so  much  as  may  be  necessary  to  satisfy  the  writ,  and  if  he  fails  to  do  so  he  is 
not  entitled  to  recover  against  the  officer  for  an  unlawful  seizure.^^ 

e.  Property  In  Custodia  Legis.  As  property  in  custodia  legis  is  not  subject 
to  seizure  under  other  process,^^  an  officer  may  be  held  liable  for  any  damage 
resulting  from  a  seizure  or  attempt  to  seize  the  same.^^  And  where  plaintiff, 
a  constable,  attached  certain  goods,  and  defendant,  another  constable,  subse- 
quently attached  the  same  goods  while  they  were  in  plaintiff's  custody,  the  fact 
that  the  person  under  whose  process  plaintiff  acted  had  agreed  to  save  him  harm- 
less for  not  removing  the  property  did  not  affect  his  right  of  action  against  defend- 
ant for  the  trespass.^^    An  officer  who  in  levying  an  execution  on  goods  in  the 


necessity  for  the  officer  afterward  to  go 
through  the  idle  ceremony  of  informing  the 
debtor  of  his  rights  under  the  exemption  law, 
and  he  was  not  liable  for  failing  to  do  so. 
Brown  v.  Hoffmeister,  71  Mo.  411. 

27.  Tullis  V.  Orthwein,  5  Minn.  377;  Wil- 
son V.  Ellis,  28  Pa.  St.  238.  See  also  Bonnel 
V.  Dunn,  29  N.  J.  L.  435  [reversing  28  N.  J.  L. 
153] ;  Nevling  v.  Arnot,  42  Leg.  Int.  (Pa.)  489. 

28.  Wyckoflf  v.  Wvllis,  8  Mich.  48;  Linck 
V.  Troll,  84  Mo.  App*!  49 ;  State  v.  O'Neill,  78 
Mo.  App.  20;  State  V.  Lindsay,  73  Mo.  App. 
473;  State  v.  Sondag,  15  Mo.  App.  312. 

29.  See  supra,  notes  26-28. 

Demand  for  copy  of  warrant  as  prere- 
quisite to  recovery  see  Bassett  v.  Walker, 
3  Pa.  Co.  Ct.  183. 

30.  State  v.  O'Neill,  78  Mo.  App.  20. 

31.  Smith  V.  Chadwick.  51  Me.  615.  See 
also  Towns  v.  Pratt,  33  N.  H.  345,  66  Am. 
Dec.  726. 

The  intermingling  in  the  owner's  house  of 
articles  of  household  furniture,  which  are 
[104] 


exempt  from  attachment  with  other  similar 
articles  not  so  exempt  is  not  such  a  confusion 
of  goods  as  will  justify  a  constable,  on  failure 
of  the  owner  to  claim  any  of  the  articles  as 
exempt,  in  attaching  all  of  them,  and  he  may 
be  held  liable  for  conversion  if  he  does  so. 
Copp  V.  Williams,  135  Mass.  401. 

32.  State  r.  Davies,  SO  Mo.  App.  239. 

33.  Moss  V.  Jenkins,  146  Ind.  5S9,  45 
N.  E.  789;  Sullivan  V.  Farlev,  63  How.  Pr. 
(N.  Y.)  371;  Frost  r.  Shaw,  3  Ohio  St.  270; 
McCoy  V.  Dail,  6  Baxt.  (Tenn.)  137. 

34.  Woods  V.  Keyes,  14  Allen  (:\Iass.)  236, 
92  Am.  Dec.  765;  Murphv  r.  Sherman,  25 
Minn.  196;  Lynd  v.  Picket,  7  Minn.  184,  82 
Am.  Dec.  79. 

35.  Keybers  r.  McComber,  67  Cal.  395,  7 
Pac.  838. 

36.  See  Attachment,  4  Cyc.  569;  Execu- 
tions, 17  Cyc.  980;  Replevin,  34  Cvc.  136S. 

37.  Pond  r.  Skidmore,  40  Conn.  213;  Rob- 
inson r.  Ensign,  6  Cray  (^lass.)  300. 

38.  Huntley  r.  Bacon,  15  Conn.  267. 

[V,  E,  12,  c] 


1650    [35  eye.]      SHERIFFS  AND  CONSTABLES 


custody  of  another  officer  under  a  prior  levy  interferes  with  the  latter's  possession 
is  Hable  only  for  nominal  damages,  if  the  first  execution  is  subsequently  satisfied 
by  the  sale  of  part  of  the  property  levied  on.^^ 

13.  Seizure  of  Property  Subject  to  Lien  or  Encumbrance  —  a.  Property 
Subject  to  Chattel  Mortgage.^ ^  Under  the  common-law  rule  that  the  equity  of 
a  mortgagor  of  chattels  was  not  subject  to  attachment  or  execution  a  sheriff 
has  been  held  liable  as  a  trespasser  where  he  seized  mortgaged  chattels  under 
process  running  against  the  mortgagor;  but  under  the  modern  rule  that  the 
mortgagor's  interest  is  subject  to  levy  it  is  held  that  where  personal  property 
subject  to  a  chattel  mortgage  remains  in  the  possession  of  the  mortgagor,  the 
sheriff  incurs  no  Hability  to  the  mortgagee  by  seizing  the  same  under  process 
against  the  mortgagor,*^  where  he  does  nothing  to  place  the  property  beyond 
the  reach  of  the  mortgagee  or  to  prevent  him  from  taking  possession  of  it  when 
his  right  of  possession  accrues.*^  But  where  the  mortgagee  of  chattels  is  in  pos- 
session an  officer  renders  himself  liable  to  the  mortgagee  by  levying  on  the  chattels 
under  process  against  the  mortgagor;    and  where  the  statute  requires  the  officer 


39.  Allen  r.  Davis,  53  Mo.  App.  15. 

40.  Lien  generally  see  Liens,  25  Cyc.  655. 

41.  Chattel  mortgage  generally  see  Chat- 
tel MOETGAGES,  6  Cyc.  980. 

42.  See  Attachment,  4  Cyc.  557 ;  Chat- 
tel MoKTGAGES,  7  Cyc.  52. 

43.  See  Executions,  17  Cyc.  961. 

44.  Coleman  f.  Reel,  75  Iowa  304,  39  N.  W. 
510,  9  Am.  St.  Rep.  484;  Watson  v.  Macquire, 
5  C.  B.  836,  57  E.  C.  L.  836;  Boys  v.  Smith,  8 
U.  C.  C.  P.  248;  Porter  v.  Fluitoff,  6  U.  C. 
C.  P.  335. 

Notice  that  property  is  mortgaged  is  suffi- 
cient to  put  a  sheriff  levying  an  attachment 
on  inquiry,  although  he  did  not  know  to 
whom  the  mortgage  was  given.  Coleman  v. 
Reel,  75  Iowa  304,  39  N.  W.  510,  9  Am.  St. 
Rep.  484. 

An  officer  is  bound  by  actual  notice  of  a 
prior  mortgage,  whether  he  receives  notice 
before  or  after  the  writ  is  in  his  hands.  Stew- 
art i;.  Smith,  60  Iowa  275,  14  N.  W.  310. 

45.  See  Attachment,  4  Cyc.  557;  Chat- 
tel Moktgages,  7  Cyc.  52;  Executions,  17 
Cyc.  962. 

46.  Illinois. —  People  v.  Dickson,  65  111. 
App.  99. 

Massachusetts. —  Cousins  V.  O'Brien,  188 
Mass.  146,  74  N.  E.  289 ;  Home  v.  Briggs,  98 
Mass.  510. 

Missouri. —  State  v.  White,  70  Mo.  App.  1. 

Nebraska. — ■  Locke  v.  Shreck,  54  Nebr.  472, 
74  N.  W.  970. 

Nero  Jersey. — •  Ayres  V.  Tinsman,  74  N.  J.  L. 
295,  65  Atl.  887. 

Neio  Yorfc.— Hall  v.  Samson,  23  How.  Pr. 
84. 

Canada. —  Street  f.  Hamilton,  5  U.  C.  Q.  B. 
0.  S.  658.  See  also  Swift  v.  Cobourg,  etc.,  R. 
Co.,  5  Can.  L.  J.  253. 

See  43  Cent  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  184. 

Notice  to  mortgagee. — A  sheriff  is  not  liable 
for  non-compliance  with  Wash.  Code,  §  1990, 
providing  for  notice  to  the  mortgagee  on 
levy  on  mortgaged  personalty,  unless  it  ap- 
pears that,  being  well  informed  of  the  mort- 
gagee's address,  he  failed  to  notify  him  of  a 
levy  upon  mortgaged  chattels,  and  that  the 
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mortgagee  lost  his  security  or  suffered  dam- 
age from  the  sheriff's  acts.  Byrd  v.  Forbes, 
3  Wash.  Terr.  318,  13  Pac.  715. 

Necessity  for  demand. — A  sheriff  cannot  be 
sued  in  trover  for  levying  on,  and  removing 
to  a  safe  place,  goods  in  the  possession  of  a 
mortgagor  thereof,  before  aefault  in  the  pay- 
ment of  the  debt  secured,  and  before  any  claim 
of  the  mortgagee  to  the  possession  of  the 
goods,  until  a  demand  for  the  goods  has  been 
made  by  the  mortgagee.  Hall  v.  Samson,  19 
How.  Pr.  (N.  Y.)  481. 

47.  Locke  v.  Shreck,  54  Nebr.  472,  74  N.  W. 
970. 

48.  Locke  v.  Shreck,  54  Nebr.  472,  74  K  W. 
970. 

Detaining  property  after  demand  for  pos- 
session.—  The  seizure  amounts  to  a  breach 
of  a  condition  in  the  mortgage  against  any 
sale  or  alienation  and  where  the  mort- 
gage gives  the  mortgagee  a  right  to  posses- 
sion upon  such  a  breach,  the  sheriff  is  liable 
to  the  mortgagee  if  he  detains  the  property 
after  the  mortgagee  has  demanded  of  him  the 
possession  thereof.  State  v.  White,  70  Mo. 
App.  1. 

49.  California. —  Rider  v.  Edgar,  54  Cal. 
127;  McRae  v.  Lackmann,  8  Cal.  App.  241, 
96  Pac.  505. 

Kansas. — ■  See  Johnson  v.  Anderson,  60  Kan. 
578,  57  Pac.  513. 

Minnesota.—  Edson  v.  Newell,  14  Minn.  228. 

New  Jersey. — ■  Fox  v.  Cronan,  47  N.  J.  L. 
493,  2  Atl.  444,  4  Atl.  314,  54  Am.  Rep.  190, 
holding  that  where  a  sheriff,  with  notice  of 
the  mortgagee's  claim,  attaches  the  entire 
mortgaged  pro]:;erty,  and  not  the  interest 
alone  of  the  mortgagor,  and  takes  it  from  the 
possession  of  the  mortgagee,  and  it  is  subse- 
quently sold  by  an  auditor  by  virtue  of  such 
attachment,  the  sheriff,  by  reason  of  the 
wrongful  levy,  is  liable  to  the  mortgagee  for 
the  mortgage  debt. 

Texas.— Jones  v.  Hess,  (Civ.  App.  1898)  48 
S.  W.  46. 

Canada. — ■  Peterson  v.  Maughan,  39  U.  C. 
Q.  B.  371.  See  also  Swift  v.  Cobourg,  etc.,  R. 
Co.,  5  Can.  L.  J.  253  (where  it  is  said:  "If 
the  mortgagee  has  the  legal  custody  of  the 
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upon  seizing  mortgaged  chattels  to  tender  to  or  deposit  for  the  mortgagee  the 
amount  due  him,  a  sheriff  is  Hable  for  a  seizure  without  such  tender  or  deposit. 
The  officer  may  show  in  defense  that  the  mortgage  is  invahd,^^  or  that  the  mort- 
gage debt  had  no  real  existence,  in  which  case  the  mortgagee's  damages  will  be 
only  in  reference  to  the  possession.^^  Under  a  statute  requiring  that  a  mortgagee 
of  property  attached  by  another,  demanding  payment  of  the  money  due,  shall 
state  in  writing  a  true  account  of  his  debt  for  which  the  property  is  liable,  and 
dehver  it  to  the  attaching  creditor  or  officer,  a  mortgagee  cannot  maintain  a  suit 
for  conversion  against  an  attaching  officer  where  he  had  demanded  more  than 
the  amount  due  him.^^ 

b.  Property  Subject  to  Seller's  Lien/*  A  sheriff  who  seizes  goods  while  they 
are  in  transit  under  an  attachment  against  the  purchaser  is  liable  to  the  seller  for 
refusing  to  recognize  the  seller's  lien  or  right  of  stoppage  in  transitu?'^ 

c.  Property  Subject  to  Carrier's  Lien.^®  A  sheriff  has  been  held  liable  for 
seizing  under  process  goods  shipped  for  transportation  and  thus  subject  to  the 
lien  of  the  master  or  ship-owner  for  freight,  expenses,  charges,  etc.,  without 
furnishing  indemnity.^' 

d.  Property  Subject  to  Factor's  Lien.^^  It  has  been  held  that  where  a  sheriff 
seizes  under  attachment  goods  in  the  possession  of  a  consignee,  who  has  made 
advances  thereon,  he  is  liable  to  the  consignee  as  a  trespasser.-^^ 

e.  Property  Subject  to  Landlord's  Lien.^^  The  sheriff  incurs  no  liability  by 
levying  on  property  of  a  tenant  on  the  demised  premises  where  the  property  is  not 
removed  from  the  premises;  but  in  some  states  an  officer  is  liable  to  a  landlord 
for  removing  from  demised  premises  property  levied  on  under  execution  without 
paying  rent  then  due,^^  although  in  order  to  enforce  such  liability  it  must  be  shown 
that  the  officer  had  notice  that  rent  was  due^^  before  he  removed  the  goods.®* 


goods  the  sheriff  cannot  of  course  upon  an 
execution  against  the  goods  of  the  mortgagor, 
take  the  property  from  the  custody  of  the 
mortgagee,  but  still,  I  apprehend  he  must 
seize  them  in  order  to  sell  the  mortgagor's  in- 
terest " )  ;  Street  v.  Hamilton,  5  U.  C.  Q.  B. 
0.  S.  658. 

See  43  Cent  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  184. 

What  constitutes  a  taking. — A  levy  by  the 
sheriff  on  personal  property  under  attach- 
ments against  a  mortgagor  thereof,  and  the 
appointment  of  a  keeper  therefor,  is  a  suffi- 
cient "  taking  "  to  justify  an  action  of  trover 
against  him,  although  the  property  is  not 
disturbed,  and  is  released  before  any  demand 
from  plaintiff.  Rider  x>.  Edgar,  54  Cal. 
127. 

50.  Irwin  McDowell,  91  Cal.  119,  27 
Pac.  601,  holding  that  a  sheriff  who,  at  the 
suit  of  the  mortgagor's  creditor,  attaches  a 
mortgaged  crop  of  grain,  and  places  a  keeper 
in  charge  thereof,  makes  himself  liable  as  for 
a  conversion,  although  he  does  not  remove  the 
same,  and  releases  the  attachment  two  days 
after  an  action  commenced  against  him  by  the 
mortgagee. 

51.  Fletcher  \\  Wrighton,  184  Mass.  547, 
69  N.  E.  313. 

52.  Jones  v.  Hess,  (Tex.  Civ.  App.  1898) 
48  S.  W.  46. 

53.  Hanly  Davis,  170  Mass.  517,  49  N.  E. 
914. 

54.  Seller's  lien  generally  see  Sales,  35 
Cyc.  486. 

55.  Harris  v,.  Tenney,  85  Tex.  254,  20  S.  W. 
82,  34  Am.  St.  Rep.  796. 


56.  Carrier's  lien  generally  see  Carriers, 
6  Cyc.  501. 

57.  Campbell  v.  Connor,  70  N.  Y.  424  [a/- 
firming  41  N.  Y.  Super.  Ct.  459]. 

58.  Factor's  lien  generally  see  Factors 
AND  Brokers,  19  Cyc.  156. 

59.  Brownell.  v.  Carnley.  3  Duer  (N.  Y.) 
9.  Contra,  Kenner  v.  Morgan,  3  Mart.  (La.) 
209. 

60.  Landlord's  lien  generally  see  Landlord 
and  Tenant,  24  Cyc.  1244. 

61.  Clarke  v.  Farrell,  31  U.  C.  C.  P.  584. 

62.  Hand  v.  Howell.  61  N.  J.  L.  142,  38 
Atl.  748  [a/firmed  in  61  N.  J.  L.  694,  43  Atl. 
1098];  In  re  Connor,  12  Rich.  (S.  C.)  349; 
Kingston  v.  Shaw,  6  Can.  L.  J.  280.  See  also 
Robertson  v.  Fortune,  9  U.  C.  C.  P.  427. 

Removing  goods  of  subtenant — A  sheriff 
is  not  liable  to  a  landlord  for  removing  the 
goods  of  an  under-tenant  from  the  doniised 
premises,  leaving  the  rent  unpaid,  although 
notice  of  such  rent  being  due  is  dulv  served. 
Brown  v.  Fay,  6  Wend.  (N.  Y.)  392.' 

Sheriff  not  liable  for  rent  becoming  due 
after  levy.— /«  rc  Connor,  12  Rich.  (S.  C.) 
349. 

63.  Hand  v.  Howell,  61  N.  J.  L.  142.  38 
Atl.  748  [aifimicd  in  61  N.  J.  L.  694,  43  Atl. 
1098];  Ayres  v.  Johnson,  7  N.  J.  L.  119; 
Kingston  r.  Shaw,  6  Can.  L.  J.  280. 

Formal  notice  not  necessary. —  Sharpc  v. 
Fortune,  9  U.  C.  C.  P.  523. 

Notice  need  not  be  in  writing. —  Hand  r. 
Howell,  61  N.  J.  L.  142,  38  Atl.  748  [afjlrwcd 
in  61  N.  J.  L.  694,  43  Atl.  1098]. 

64.  Ayres  r.  Johnson.  7  X.  -i.  L.  119: 
Kingston  r.  Shaw,  6  Can.  L.  J.  280. 
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f.  Notice  of  Claim.  It  is  sometimes  required  that  a  mortgagee,  in  order  to 
have  a  right  of  action  against  an  officer  for  a  levy  on  the  mortgaged  property, 
must  present  to  the  officer  a  just  and  true  account  of  his  claim  ®^  and  demand 
payment.^® 

14.  Seizure  of  Property  Not  Belonging  to  Defendant  —  a.  In  General.  Where 
a  sheriff  or  constable,  acting  under  a  writ  which  specifies  no  particular  property 
to  be  levied  on  thereunder,  levies  on  property  belonging  to  a  person  other  than 
defendant  in  the  writ,  he  is  liable  to  the  owner  of  the  property  for  the  resulting 
damage;     and  the  sheriff's  hability  for  such  a  wrongful  seizure  is  not  dependent 


65.  Hills  v.  Farrington,  6  Allen  (Mass.)  80 
(holding  that  where  a  mortgage  was  given  to 
secure  the  payment  of  a  round  sum  at  a 
future  date,  and  all  other  sums  of  money 
which  should  become  due  for  goods  sold  by 
the  mortgagee  to  the  mortgagor,  a  statement 
by  the  mortgagee  to  an  attaching  officer  of 
the  aggregate  amount  due  therefor  was  a 
sufficient  account  of  the  debt  or  demand  if 
the  particular  items  were  not  asked  for)  ; 
Haskell  v.  Gordon,  3  Mete.  (Mass.)  268. 

66.  Haskell  v.  Gordon,  3  Mete.  (Mass.) 
268. 

Excessive  demand. — A  demand  is  not  in- 
validated by  including  therein  the  costs  of 
protest  of  the  notes  secured  by  the  mortgage 
where  the  amount  due  exceeds  the  value  of 
the  property.  Bigelow  v.  Capen,  145  Mass. 
270,  13  N.  E.  896. 

67.  Meadow  v.  Wise,  41  Ark.  285. 
Seizure  of  property  specified  in  writ  see 

injra,  V,  E,  14,  k. 

68.  Alabawa. —  Rogers  v.  King,  151  Ala. 
628,  44  So.  655;  Adamson  v.  Noble,  137  Ala. 
668,  35  So.  139;  Cambell  v.  Anderson,  107 
Ala.  656,  18  So.  218;  Locke  i;.  Garrett,  16 
Ala.  698;  Lyon  r.  Goree,  15  Ala.  360. 

Arkansas. —  Albie  V.  Jones,  82  Ark.  414, 
102  S.  W.  222;  Moores  v.  Winter,  67  Ark. 
189,  53  S.  W.  1057;  Meadow  v.  Wise,  41  Ark. 
285. 

California. —  Curtner  Lyndon,  128  Cal. 
35,  60  Pac.  462;  Black  V.  Clasby,  97  Cal.  482, 
32  Pac.  564;  Van  Pelt  v.  Littler,  14  Cal.  194; 
Markley  v.  Rand,  12  Cal.  275 ;  Rowe  i\  Brad- 
ley, 12  Cal.  226;  Rhodes  v.  Patterson,  3  Cal. 
469. 

Colorado. —  Beaman  f.  Stewart,  19  Colo. 
App.  222,  74  Pac.  342. 

Connecticut. —  Osgood  v.  Carver,  43  Conn. 
24. 

Delaumre. —  Stockwell  f.  Robinson,  9  Houst. 
313,  32  Atl.  528. 

Georgia. — Bodega  v.  Parkerson,  60  Ga.  516; 
Wallace  v.  Holly,  13  Ga.  389,  58  Am.  Dec.  518. 

IlU7iois.-~  Yockej  v.  Smith,  181  111.  564,  54 
N.  E.  1048,  72  Am.  St.  Rep.  286  [affirming 
81  111.  App.  556]  ;  Pike  v.  Colvin,  67  HI.  227; 
llg  V.  Burbank,  59  111.  App.  291. 

Indian  Territory. —  Orr,  etc..  Shoe  Co.  v. 
Frankenthal,  4  Indian  Terr.  368,  69  S.  W. 
906. 

7o2ra.— Bradley  v.  Miller,  100  Iowa  169,  69 
^J.  W.  426;  Allen  v.  Kirk,  81  Iowa  658,  47 
N.  W.  900;  Duke  v.  Vincent,  29  Iowa  308. 
See  also  Frazier  v.  Hill,  123  Iowa  116,  98 
N.  W.  569. 

Kansas. —  Cook  v.  Higgins,  66  Kan.  762,  71 
[V,  E,  13,  f] 


Pac.  259;  Dodson  V.  Cooper,  37  Kan.  346,  15 
Pac.  200. 

Kentucky. — -Lewis  v.  Mansfield,  78  Ky.  460; 
Harrison  V.  Shanks,  13  Bush  620 ;  Emanuel  f. 
Cocke,  6  Dana  212;  Vaughn  v.  Justice,  78 
S.  W.  424,  25  Ky.  L.  Rep.  1666;  Roche  v.  Link, 
15  Ky.  L.  Rep.  702;  Brock  v.  Church,  5  Ky. 
L.  Rep.  855. 

Louisiana. —  Mock  v.  Kennedy,  14  La.  Ann. 
32;  James  v.  Thompson,  12  La.  Ann.  174; 
Pascal  v.  Ducros,  8  Rob.  112,  41  Am.  Dec. 
294;  Duperron  v.  Van  Wickle,  4  Rob.  39,  39 
Am.  Dec.  509;  Barney  v.  De  Russy,  1  Rob. 
75;  Crocker  v.  De  Passau,  5  La.  37;  Peet  v. 
Morgan,  6  Mart.  N.  S.  580;  Yocum  v.  Bullit, 
6  Mart.  N.  S.  324,  17  Am.  Dec.  184;  Peet  v. 
Morgan,  6  Mart.  N.  S.  137.  See  also  Kenner 
V.  Morgan,  3  Mart.  209. 

Maine. — •  Carpenter  v.  Dresser,  72  Me.  377, 
39  Am.  Rep.  337;  Weston  f.  Dorr,  25  Me. 
176,  43  Am.  Dec.  259. 

Massachusetts. — ^  Kelley  V.  Swift,  127  Mass. 
187;  Davis  v.  Stone,  117  Mass.  486;  Mitchell 
V.  Stetson,  7  Cush.  435;  Boyd  V:  Brown,  17 
Pick.  453;  Com.  V.  Kennard,  8  Pick.  133; 
Hallo  well,  etc..  Bank  v.  Howard,  14  Mass. 
181. 

Michigan. — 'Weber  V.  Henry,  16  Mich.  399; 
Rathbun  v.  Ranney,  14  Mich.  382. 

Minnesota. — •  Leonard  v.  Maginnis,  34  Minn. 
506,  26  N".  W.  733;  Caldwell  v.  Arnold,  8 
Minn.  265. 

Mississippi. —  Yarborough  v.  Harper,  25 
Miss.  112. 

Missouri. —  State  v.  Hadlock,  52  Mo.  App. 
297;  Vaughn  v.  Eisher,  32  Mo.  App.  29; 
Kreher  v.  Mason,  25  Mo.  App.  291;  Kreher 
V.  Mason,  20  Mo.  App.  29;  Dowell  v.  Taylor, 
2  Mo.  App.  329. 

Nebraska. — •  Bartlett  v.  Cheeseborough,  32 
Nebr.  339,  49  N.  W.  360 ;  Paxton  v.  Moravek, 
31  Nebr.  305,  47  N.  W.  919. 

New  Hampshire. — -Kingsbury  v.  Pond,  3 
N.  H.  511. 

Neiu  Jersey. —  Farrel  v.  Colwell,  30  N.  J.  L. 
123 

New  Yor/c— Moravec  v.  Grell,  78  N.  Y. 
App.  Div.  146,  79  N.  Y.  Suppl.  533 ;  Einstein 
V.  Dunn,  61  N.  Y.  App.  Div.  195,  70  N.  Y. 
Suppl.  520  [affirmed  in  171  N.  Y.  648,  63 
N.  E.  1116] ;  Sharp  v.  Lamy,  37  K  Y.  App. 
Div.  136,  55  N.  Y.  Suppl.  784;  Alvord  V. 
Haynes,  13  Hun  26;  Hoyt  v.  Van  Alstyne,  15 
Barb.  568;  Stewart  v.  Wells,  6  Barb.  79; 
Kuhlman  v.  Orser,  5  Duer  242;  Siersema  v. 
Meyer,  38  Misc.  358,  77  N.  Y.  Suppl.  901; 
Coppola  V.  Gross,  34  Misc.  807,  68  N.  Y. 
Suppl.  942;  Rathowsky  v.  Dunn,  64  N.  Y. 
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upon  his  selling  the  property. The  officer  is  liable  for  taking  property  in  which 
the  execution  debtor  has  no  interest,  although  he  assumes  to  levy  only  on  the 
interest  of  the  execution  debtor  therein.'^  But  where  property  levied  on  belongs 
to  the  execution  debtor,  the  sheriff,  levying  execution  thereon,  is  not  liable  to  a 
third  person  claiming  the  same,  although  there  is  an  agreement,  unknown  to  the 
sheriff,  between  such  person  and  the  execution  creditor,  whereby  the  creditor  is 
estopped  to  question  such  person's  ownership  of  the  property. '^^ 

b.  Property  of  Person  of  Same  Name  as  Defendant.  Although  two  persons 
or  corporations  have  the  same  name,  the  sheriff  is  liable  for  executing  against  one 
of  them  a  writ  directed  against  the  other. '^^ 

c.  Property  Purchased  Pendente  Lite.  One  who,  during  the  pendency  of  an 
action  of  replevin  and  with  notice  thereof,  purchases  the  property  from  defendant, 
does  so  at  his  peril,  and  must  abide  the  result  of  the  action,  and  the  sheriff  incurs 
no  liability  by  taking  the  property  from  his  possession. 

d.  Property  Fraudulently  Conveyed.'^    In  an  action  against  a  sheriff  for 
seizing  property  of  one  person  under  process  against  another  he  may  show  that 
the  property  was  conveyed  to  the  claimant  by  the  debtor  in  fraud  of  creditors, 
provided  he  makes  the  necessary  showing  that  he  represents  a  creditor  of  the 


Suppl.  934;  Chapman  v.  Douglas,  15  Abb.  Pr. 
N.  S.  421;  Wintringham  v.  Lafoy,  7  Cow. 
735. 

Islorth  Carolina.— Gay  v.  Mitchell,  146  N.  C. 
509,  60  S.  E.  426;  Burgin  v.  Burgin,  23  N.  C. 
453. 

Ohio. —  Searles  v.  Abbey,  4  Ohio  Dec.  (Re- 
print) 48,  Clev.  L.  Rec.  64. 

Pennsylvania. —  Dixon  v.  White  Sewing 
Mach.  Co.,  128  Pa.  St.  397,  18  Atl.  502,  15 
Am..  St.  Rep.  683,  5  L.  R.  A.  659 ;  Rothermel 
V.  Marr,  98  Pa.  St.  285 ;  Evans  v.  Matson,  56 
Pa.  St.  54;  Welsh  v.  Bell,  32  Pa.  St.  12;  Mc- 
Michael  v.  Mason,  13  Pa.  St.  214;  Dallam  v. 
Fitler,  6  Watts  &  S.  323 ;  Snyder  v.  Berger,  3 
Pa.  Cas.  318,  6  Atl.  733;  Oliver  v.  Wheeler, 
26  Pa.  Super.  Ct.  5;  Berwald  v.  Ray,  8  Pa. 
Super.  Ct.  365,  43  Wkly.  Notes  Cas.  217; 
Bank  v.  Allen,  1  Del.  Co.  277 ;  Lehr  v.  Brod- 
beck,  12  York  Leg.  Rec.  143. 

Rhode  Island. — •  Hunt  V.  Lathrop,  7  R.  I.  58. 

Sovth  Carolina. —  Cholett  v.  Hart,  2  Bay 
156. 

South  Dakota. —  Keift'er  v.  Smith,  16  S.  D. 
433,  93  N.  W.  645. 

rea?as.— Vickery  v.  Crawford,  93  Tex.  273, 
55  S.  W.  560,  77  Am.  St.  Rep.  891,  49  L.  R.  A. 
773;  Heidenheimer  V.  iSides,  67  Tex.  32,  2 
S.  W.  87;  Lyons  v.  Reed,  2  Tex.  Unrep.  Cas. 
581;  Terry  v.  Webb,  (Civ.  App.  1906)  96 
S.  W.  70;  Maddox  v.  Tierney,  3  Tex.  App. 
Civ.  Cas.  §  396. 

Utah.—  Spalding  v.  Allred,  23  Utah  354,  64 
Pac.  1100. 

Virginia. — Shearer  V.  Taylor,  106  Va.  26,  55 
S.  E.  7 ;  Claytor  v.  Anthony,  6  Rand.  285. 

Washington. — ■  Chezum  V.  Parker,  19  Wash. 
645,  54  Pac.  22. 

Wisconsin. —  Sprague  V.  Brown,  40  Wis. 
612 ;  Beveridge  V.  Welch,  7  Wis.  465. 

United  States. —  McDowell  V.  McCormick, 
90  Fed.  393. 

England. —  Ackworth  v.  Kempe,  Dougl. 
(3d  ed. )  40,  99  Eng.  Reprint  30 ;  London,  etc., 
R.  Co.  V.  Cable,  80  L.  T.  Rep.  N.  S.  119;  San- 
derson V.  Baker,  W.  Bl.  832,  96  Eng.  Reprint 
490,  3  Wils.  C.  P.  309,  95  Eng.  Reprint  1072. 


Canada. —  Robinson  v.  Rapelje,  4  U.  C.  Q.  B. 
289;  Grant  v.  McLean,  3  U.  C.  Q.  B.  O.  S. 
443. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  187  et  seq. 

Sale  by  successor  in  office. —  The  rule  that 
a  wrong-doer  cannot  avoid  liability  by  hand- 
ing over  the  fruits  of  his  trespass  to  another 
applies  where  a  sheriff  takes  the  goods  of  one 
person  under  an  attachment  against  another, 
and  a  recovery  may  be  had  against  him  for 
the  trespass  after  he  has  gone  out  of  office, 
although  his  successor  sold  the  goods  and  re- 
ceived the  proceeds  arising  therefrom.  Duke 
V.  Vincent,  29  Iowa  308. 

The  circumstances  of  a  case  may  exempt 
a  sheriff  from  liability  for  seizing  a  third 
person's  property  under  a  writ  of  attach- 
ment.   Whitton  V.  Jones,  2  La.  Ann.  802. 

A  demand  upon  the  officers  for  a  copy  of 
his  process  is  not  a  prerequisite  to  an  ac- 
tion for  such  seizure.  Moilison  v.  Bowman,  5 
Pa.  L.  J.  181. 

69.  Bank  v.  Allen,  1  Del.  Co.  (Pa.)  277. 
Liability  for  sale  of  property  not  belong- 
ing to  defendant  see  itifra,  V,  G,  11. 

70.  Leonard  v.  Maginnis,  34  Minn.  506,  26 
N.  W.  733. 

71.  Young  f.  Stone,  33  N.  Y.  App.  Div. 
261,  53  N.  Y.  Suppl.  656. 

72.  Hallowell,  etc..  Bank  r.  Howard,  14 
Mass.  181,  183,  where  it  is  said:  '*  Tlie  igno- 
rance of  the  officer  does  not  excuse  him:  for 
in  such  a  case  he  is  not  bound  to  servo  tlie 
precept  upon  either,  without  the  express  di- 
rection of  the  creditor,  and  an  indemnifying 
engagement  from  him." 

73.  See  RicrLEViN,  34  Cyc.  1342. 

74.  Swantz  r.  Pillow,  50  Ark.  300,  7  S.  W. 
167,  7  Am.  St.  Rep.  98. 

75.  Fraudulent  conveyances  generally  see 
Fraudulent  Conveyances,  20  Cyc.  323.* 

76.  California. —  Ellsasser  r.  "  Hunter,  26 
Cal.  279. 

Illinois. —  Pease  r.  Anderson,  44  111.  218. 
Maine.— J.a,  Page  r.  Hill.  87  :\re.  158,  32 
Atl.  801. 
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seller/^  and  if  he  establishes  that  such  is  the  case  he  is  not  hable  for  making  the 
seizure.  "^^ 

e.  Seizure  of  Common  Property  Under  Process  Against  Cotenant.'^    In  the 

absence  of  statute  an  officer  under  process  against  one  of  several  cotenants  may, 
without  liability,  seize  and  take  into  his  exclusive  possession  the  common  prop- 
erty under  a  levy  on  defendant's  interest  therein;  but  if  he  assumes  to  levy  on 
the  whole  property  his  act  is  wrongful  as  against  the  cotenant  not  named  in  the 
process,  and  he  is  liable  therefor. 

f.  Seizure  of  Partnership  Property  Under  Process  Against  One  Partner.^^ 
It  has  been  held  that  an  officer  who  takes  possession  of  personal  property  of  a 
partnership  on  a  writ  against  one  partner  is  liable  as  a  trespasser. 


Massachusetts. —  Leggett  v.  Baker,  13  Allen 
470. 

New    Hampshire. —  Walker   v.   Lovell,  28 
N.  H.  138,  61  Am.  Dec.  605. 
J,  New  York. —  Rinchey  v.  Stryker,  28  N.  Y. 
45,  84  Am.  Dec.  324.  26  llow.  Pr.  75,  31  N.  Y. 
140;  Hall  v.  Stryker,  27  N.  Y.  596. 

Pennsylvania. — Evans  v.  Matson,  56  Pa.  St. 
54. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  180  seq. 

Seizure  under  warrant  from  insolvent  court. 

— A  sheriff  who  seized,  under  a  warrant  from 
the  insolvent  court  commanding  him  to  take 
the  property  of  the  insolvent,  personal  prop- 
erty conveyed  by  the  insolvent  prior  to  his 
insolvency,  in  fraud  of  creditors,  could  not 
defend  a  suit  by  the  purchaser  against  him, 
on  the  ground  that  the  conveyance  was  made 
in  fraud  of  creditors.  La  Page  v.  Hill,  87  Me. 
158,  32  Atl.  801. 

In  an  action  for  the  seizure  and  sale  of  a 
crop  under  an  execution  against  plaintiff's 
husband,  it  appeared  that  the  crop  was  grown 
on  land  convej^ed  to  plaintiff  several  years 
before  the  debt  sought  to  be  enforced  accrued, 
and  managed  and  controlled  by  plaintiff  for 
her  own  use  and  benefit,  and  there  was  no 
evidence  that  the  husband  was  in  possession  of 
the  wheat,  or  that  he  managed  the  land  or 
received  the  proceeds  thereof,  and  it  was  held 
that  defendant  could  not  show  that  the  hus- 
band had  transferred  the  land  to  plaintiff  in 
fraud  of  his  creditors.  Sanders  v.  Chandler, 
26  Minn.  273,  3  N.  W.  351. 

Conveyance  by  one  of  two  defendants. — 
Where  a  judgment  was  rendered  against  A 
and  B,  and,  A  having  died,  an  execution  was 
issued  and  levied  on  certain  property  as  the 
property  of  B,  and  the  constable  sold  the 
same,  and  it  appeared  that  previous  to  the 
issuing  of  the  execution  A  had  sold  and  con- 
veyed said  property  to  C,  it  was  held  in  a 
suit  by  C  against  the  constable  to  recover 
damages  for  a  wrongful  levy,  in  which  suit  it 
was  assumed  that  A  had  title  to  the  property 
at  the  time  of  his  transfer  to  C,  that  de- 
fendant was  not  in  a  position  to  make  out  a 
defense  by  showing  that  A  had  transferred 
the  property  to  C  with  a  view  to  hinder  and 
defraud  his  creditors.  Barley  v.  Tipton,  29 
Mo.  206. 

77.  Bond  v.  Endicott,  149  Mass.  282,  21 
N.  E.  361;  Trowbridge  v.  Bullard,  81  Mich. 
451,  45  N.  W.  1012;  Pemberton  v.  Smith,  3 
Head  (Tenn.)  18. 
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Showing  necessary  where  property  claimed 
by  third  person  generally  see  infra,  V,  L,  9. 

After  the  discharge  of  attachment  proceed- 
ings an  officer  cannot  defend  his  seizure  and 
possession  of  goods  under  the  attachment  on 
the  ground  that  they  were  fraudulently  con- 
veyed by  the  attachment  defendant  to  the 
claimant.  Simpson  v.  Vose,  31  Kan.  227,  1 
Pac.  601. 

78.  California, —  Ellsasser  t\  Hunter,  26 
Cal.  279. 

Illinois. —  Pease  V.  Anderson,  44  111.  218. 

New  Hampshire. —  Walker  v.  Lovell,  28 
N.  H.  138,  61  Am.  Dec.  605. 

Neiv  YorA^.— Rinchey  v.  Stryker,  28  N.  Y. 
45,  84  Am.  Dec.  324,  26  How.  Pr.  75,  31  N.  Y. 
140;  Hall  v.  Stryker,  27  N.  Y.  596. 

Pennsylvania. —  Helf rich  v.  Stem,  17  Pa.  St. 
143. 

United  States. —  Carson  v»  Hawley,  122  Fed. 
55,  58  0.  C.  A.  237. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  189,  269. 

Affirmance  of  sale. — ^Where  the  fraudulent 
character  of  the  sale  of  personal  property 
found  in  the  possession  of  the  vendee  makes  a 
seizure  of  it  by  the  sheriff  under  a  writ  of  at- 
tachment against  the  vendor  rightful,  no  sub- 
sequent aflfirmance  of  the  sale,  without  the 
consent  of  the  sheriff,  by  the  attaching  cred- 
itor, or  his  representative,  the  trustee  in 
bankruptcy  of  the  vendor  can  make  the  sher- 
iff's seizure  wrongful,  or  estop  him  from 
defending  an  action  for  conversion  on  account 
of  it,  on  the  ground  that  the  sale  was  fraudu- 
lent and  invalid.  Carson  V.  Hawley,  122  Fed. 
55,  58  C.  C.  A.  237. 

79.  Cotenancy  generally  see  Joint  Ten- 
ancy, 23  Cyc.  482 ;  Tenancy  in  Common. 

80.  Pettingill  v.  Bartlett,  1  N.  H.  87; 
Beezley  v.  Crossen,  16  Oreg.  72,  17  Pac.  577; 
Spalding  v.  Allred,  23  Utah  354,  64  Pac.  1100. 

81.  Spalding  v.  Allred,  23  Utah  354,  64 
Pac.  1100. 

82.  Partnership  generally  see  Partner- 
ship, 30  Cyc.  334. 

83.  Michalover  v.  Moses,  19  N.  Y.  App. 
Div.  343,  46  N.  Y.  Suppl.  456;  Cropper  V. 
Coburn,  6  Fed.  Cas.  No.  3,416,  2  Curt.  465. 
See,  generally,  Partn^:rship,  30  Cyc.  600  text 
and  note  91.  But  compare  Smith  v.  Orser,  43 
Barb.  (N.  Y.)  187  [affirmed  in  42  N.  Y.  132]. 

One  partner  cannot  recover  against  a  sher- 
iff for  levying  upon  the  firm  property  on  an 
execution  against  his  copartner.  Hughes  v. 
Boring,  16  Cal.  81. 
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g.  Seizure  of  Wife's  Property  Under  Process  Against  Husband. A  sheriff 
or  constable  is  liable  for  the  resulting  damage  where  he  levies  on  the  separate 
property  of  a  married  woman  under  process  against  her  husband. 

h.  Possession  of  Property  at  Time  of  Seizure.  Where  property  is  in  the 
possession  of  defendant  in  a  writ,  as  apparent  owner,  an  officer  does  not  become 
liable  as  a  trespasser  by  making  a  levy  thereon/^  unless  he  had  notice  of  the  true 
ownership  of  the  property  at  the  date  of  the  levy,^^  or  has  refused  to  deliver  pos- 
session to  the  owner  after  he  received  information  as  to  the  ownership  and  a 
proper  demand  for  possession  has  been  made.^^  A  sheriff  who  levies  upon  prop- 
erty in  the  possession  of  a  person  other  than  defendant  in  the  writ  under  wliich 
he  acts  does  so  at  his  own  risk;  but  he  is  not  liable  as  a  trespasser  for  making 
the  levy  if  the  property  really  belongs  to  defendant. 

i.  Confusion  of  Goods. Where  goods  of  a  third  person  are  mixed  with  goods 
of  the  debtor  so  that  they  cannot  be  distinguished    the  sheriff  is  not  liable  for 


84.  Separate  estate  of  married  woman  gen- 
erally see  Husband  and  Wife,  21  Cyc.  1357. 

85.  Atkinson  v.  Atkinson,  15  La.  Ann.  491; 
Mock  V.  Kennedy,  14  La.  Ann.  32;  Alvord  v. 
Haynes,  13  Hun  (N.  Y.)  26;  Freeman  v. 
AppJe,  99  Pa.  St.  261;  Von  Storch  v.  Wins- 
low,  13  R.  I.  23,  43  Am.  Rep.  10. 

Seizing  cattle  of  Indian  wife. — A  sheriff 
is  liable  for  levying  an  attachment  against  a 
man  on  cattle  owned  by  his  Indian  wife  re- 
siding on  a  reservation,  which  cattle  she  could 
not  lawfully  dispose  of,  except  with  the  con- 
sent of  the  Indian  agent,  and  which,  as  re- 
quired by  law,  bore  the  brand  of  the  Indian 
department,  as  well  as  her  own  brand,  which 
was  different  from  that  of  her  husband;  and 
it  is  immaterial  that  they  were  in  the  posses- 
sion of  the  husband,  or  with  cattle  owned  by 
him-— the  brands  being  sufficient  to  put  him 
on  inquiry  as  to  the  ownership.  McKnight  V. 
U.  S.,  130  Fed.  659,  65  C.  C.  A.  37. 

86.  Alabama. —  Stephens  V.  Head,  119  Ala. 
511,  24  So.  738. 

California. —  Daumiel  v.  Gorham,  6  Cal.  43. 
Iowa.—  Bradley  v.  Miller,  100  Iowa  169,  69 
N.  W.  426. 

Kentucky. — Armstrong  v.  Bell,  102  Ky.  149, 
42  S.  W.  1131,  19  Ky.  L.  Rep.  1156. 

Louisiana. —  See  McDonald  v.  Lewis,  4  La. 
Ann.  201. 

Massachusetts. —  Willard  V.  Kimball,  10 
Allen  211,  87  Am.  Dec.  632. 

Minnesota. —  Vose  V.  Stickney,  8  Minn.  75. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  187  et  seq. 

87.  Alabama. —  Stephens  v.  Head,  119  Ala. 
511,  24  So.  738. 

California, —  Daumiel  v.  Gorham,  6  Cal.  43. 

Georgia. —  Waldrop  v.  Almand,  94  Ga.  623, 
19  'S.  E.  994. 

/oi(;a.— Bradley  v.  Miller,  100  Iowa  169,  69 
N.  W.  426. 

Kentucky. — Armstrong  v.  Bell,  102  Ky.  149, 
42  S.  W.  1131,  19  Ky.  L.  Rep.  1156. 

Minnesota. —  Vose  v.  Stickney,  8  Minn.  75. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  127  et  seq. 

Circumstances  indicating  possession  as  mere 
bailee. — ^Where  the  occupation  of  defendant 
and  the  circumstances  of  his  possession  are 
such  as  to  indicate  that  he  holds  the  property 
as  a  mere  bailee,  the  sheriff"  may  be  liable  for 


seizing  the  same  if  it  really  belongs  to  an- 
other. See  Yockey  v.  Smith,  181  111.  5«4,«54 
N.  E.  1048,  72  Am.  St.  Rep.  286  [affirming 
81  111.  App.  556]  (where  a  sheriff  was  held 
liable  for  seizing  grain  in  a  warehouse  under 
an  execution  against  the  warehouseman)  ; 
Moore  v.  Hillabrand,  16  Abb.  N.  Cas.  Y.) 
477  (where  a  sheriff  was  held  liable  to  a  con- 
signor of  goods  for  levying  on  the  proceeds  of 
the  goods  in  the  hands  of  the  factor  to  vdiom 
they  were  consigned  under  process  against  the 
latter) . 

88.  Adams  v.  Gorham,  6  Cal.  68;  Arm- 
strong V.  Bell,  102  Kv.  149,  42  S.  W.  1131, 
19  Ky.  L.  Rep.  1156. 

89.  Daumiel  v.  Gorham,  6  Cal.  43;  Arm- 
strong V.  Bell,  102  Ky.  149,  42  S.  W.  1131,  19 
Ky.  L.  Rep.  1156. 

A  demand  upon  a  special  bailiff  in  custody 
of  the  property  is  sufficient.  Armstronp;  v. 
Bell,  102  Ky.  149,  42  S.  W.  1131,  19  Kj.  L. 
Rep.  1156. 

90.  G^eor(/ia.— Wallace  v.  Hollv,  13  Ga.  389, 
58  Am.  Dec.  578. 

Illinois. —  Gauche  v.  Mayer,  27  111.  134. 
Louisiana. —  James  v.   Thompson,   12  La. 
Ann.  174. 

Massachusetts. —  Kelley  r.  Swift,  127  Mass. 
187. 

South  Carolina. — Cholett  r.  Hart,  2  Bay  156. 

Virginia. — Clayton  t.  Anthony,  6  Rand.  285. 

See  43  Cent.  Dig.  tit.  "Sheriff's  and  Con- 
stables," §  127  ct  seq. 

Authority  from  real  owner. — A  sheriff  who 
seized  goods  in  plaintifl's  possession  under  an 
execution  against  a  person  other  than  the 
owner  cannot  justify  his  trespass  by  an  au- 
thority from  the  rightful  owner,  but  plaintiff 
is  entitled  to  nominal  damages  for  the  tres- 
pass to  his  possession.  Rogers  v.  Fales.  5  Pa. 
St.  154. 

91  Hutcheson  v.  Ross.  1  Litt.  (Ky.)  217. 

Where  the  debtor  held  the  legal  record  title 
to  real  estate  but  had  given  bond  to  convey 
it  to  anotlier  person  who  Avas  in  possession, 
the  officer  did  not  become  liabU^  as  a  tres- 
passer by  le\Ting  on  such  property.  Kniglit 
V.  Mayberry,  *48  ]Me.  158. 

92.  See,  generally,  Confusion  of  Goods,  8 
Cyc.  570. 

93.  Wellington  V.  Sedgwick,  12  Cal.  469; 
Tuttle  r.  llemeuway,  92  111.  Ajiji.  53. 
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seizing  the  whole/*  where  the  confusion  of  goods  is  due  to  the  act  of  the  third 
person  and  he  makes  no  attempt  to  point  out  or  have  set  aside  his  own  goods 
on  being  afforded  an  opportunity  to  do  so.^^  But  on  a  demand  before  suit  brought, 
properly  distinguishing  the  goods  not  belonging  to  the  debtor,  the  sheriff  must 
restore  them/^  and  is  liable  for  a  failure  or  refusal  to  do  so.^^  Where  the  goods 
are  in  the  debtor's  possession,  the  sheriff  is  not  Uable  for  seizing  the  whole,  although 
the  intermixture  was  effected  without  the  consent  of  the  third  person;  but 
where  a  debtor,  with  the  intent  to  prevent  a  seizure  of  his  goods  on  execution, 
has  intermixed  them  with  the  goods  of  another  in  the  possession  of  such  other, 
and  without  such  other's  knowledge,  the  officer  must  at  his  peril  avoid  seizing 
the  goods  of  the  innocent  third  person.^  The  owner  of  goods  levied  on  is  not 
estopped  to  sue  for  their  conversion,  although  they  were  mixed  with  others  levied 
on,  and  he  did  not  till  the  next  day  claim  that  they  belonged  to  him  where  none 
of  the  goods  belonged  to  the  execution  defendant,  and  he  told  the  officer  that 
this  was  the  case  before  the  levy.^  Where  merchandise  belonging  to  a  debtor 
has  been  fraudulently  mixed  with  that  of  a  third  person  and  the  latter  points 
out  such  goods  as  he  prefers  should  be  taken  by  an  officer  making  an  attachment 
against  the  debtor,  the  officer  is  not  liable  for  taking  the  goods  pointed  out, 
although  they  did  not  belong  to  the  debtor.^ 

j.  Notice  of  Claim  —  (i)  Necessity.  Where  property  is  in  the  possession 
of  defendant  in  a  writ  as  apparent  owner,*  and  the  sheriff  has  no  actual  knowledge 
that  another  person  is  the  true  owner,^  or  the  goods  are  so  intermingled  that  they 
cannot  be  distinguished,^  an  action  cannot  be  maintained  against  the  sheriff  for 
seizing  such  property  until  he  has  received  notice  of  the  true  ownership,'  and  has 


The  officer  must  show  that  he  made  a  rea- 
sonable effort  to  distinguish  and  separate 
the  goods  and  was  unable  to  do  so  or  that 
from  the  nature  of  the  mixture  they  could  not 
be  separated.  Allen  v.  Kirk,  81  Iowa  658,  47 
N.  W.  906. 

94.  California. — Wellington  v.  Sedgwick,  12 
Cal.  469;  Daumiel  v.  Gorham,  6  Cal.  43. 

Illinois. —  Tuttle  v.  IlemenM'ay,  92  111.  App. 
53.    Contra,  Foote  v.  People,  14  111.  App.  280. 

Massachusetts. —  Stearns  v.  Herrick,  132 
Mass.  114;  Shumway  v.  Rutter,  8  Pick.  443, 
19  Am.  Dec.  340. 

Mississippi. —  Smokey  V.  Peters-Calhoun 
Co.,  66  Miss.  471,  5  So.  632,  14  Am.  St.  Rep. 
575. 

New  Hampshire. —  Gilman  v.  Hill,  36  N.  H. 
311;  Albee  v.  Webster,  16  N.  H.  362;  Lewis 
V.  Whittemore,  &  N.  H.  364,  22  Am.  Dec. 
466. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  188. 

95.  Tuttle  V.  Hemenway,  92  111.  App.  53; 
Stearns  v.  Herrick,  132  Mass.  114.  Contra, 
where  there  was  no  fraudulent  intent.  Foote 
V.  People,  14  111.  App.  280. 

96.  Tuttle  r.  Hemenway,  92  111.  App.  53; 
Smolsey  v.  Peters-Calhoun  Co.,  66  Miss.  471, 
5  So.  632,  14  Am.  St.  Rep.  575;  Albee  v. 
W^ebster,  16  N.  H.  362.  See  also  Helfrich  v. 
Stenn,  17  Pa.  St.  143. 

97.  Wellington  v.  Sedgwick,  12  Cal.  469; 
Albee  v.  Webster,  16  N.  H.  362. 

98.  Moore  v.  Bowman,  47  N.  H.  494 

99.  Lewis  v.  Wittemore,  5  N.  H.  364,  22 
Am.  Dec.  466. 

1.  Kingsbury  v.  Pond,  3  N".  H.  511,  so 
holding  in  a  case  where  the  debtor  drove  his 
sheep  into  the  close  of  another  person,  where 
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they  intermixed  with  such  other  person's 
sheep. 

2.  Beaman  v.  Stewart,  19  Colo.  App.  222, 
74  Pac.  342. 

3.  Slattery  v.  Stewart,  45  111.  293. 

4.  Fuller  Desk  Co.  v.  McDade,  113  CaL 
360,  45  Pac.  694;  Killey  v.  Scannell,  12  Cal. 
73;  Cheadle  v.  Guittar,  68  Iowa  680,  28 
N.  W.  14;  Barry  v.  McGrade,  14  Minn.  163; 
Dodge  V.  Chandler^  9  Minn.  97;  Vose  v. 
Stickney,  8  Minn.  75;  Mariner  v.  Wasser, 
(N.  D.  1908)  117  N.  W.  343. 

5.  George  H.  Fuller  Desk  Co,  v.  McDade, 
113  Cal.  360,  45  Pac.  694;  Mariner  v.  Was- 
ser, (N.  D.  1908)  117  N.  W.  343. 

6.  Tufts  V.  McClintock,  28  Me.  424,  48  Am. 
Dec.  501 ;  Bond  v.  Ward,  7  Mass.  123,  5  Am. 
Dec.  28  [approved  in  Shumway  v.  Rutter,  8 
Pick.  (Mass.)  443,  19  Am.  Dec.  340];  Wil- 
son V.  Lane,  33  N.  H.  466;  Lewis  v.  Whitte- 
more, 5  N.  H.  364,  22  Am.  Dec.  466. 

Designation  as  affecting  necessity  for  de- 
mand.— Where  the  goods  of  a  stranger  to  an 
execution  are  so  intermingled  with  goods  of 
the  execution  debtor  that  they  cannot  be  dis- 
tinguished, and  the  stranger  to  the  execu- 
tion does  not  designate  his  goods,  and  the 
officer  levies  on  the  whole,  a  demand  by  the 
stranger  for  the  return  of  his  property  is  a 
condition  precedent  to  an  action  against  the 
officer  by  the  stranger,  but  if  the  stranger  to 
the  execution  offers  to  designate  his  goods 
and  the  officer  refuses  to  allow  him  to  do 
so  or  to  heed  his  designation  no  demand  is 
necessary  before  suit.  Greenberg  v.  Stevens, 
212  111.  606,  72  N.  E.  722  {affirming  114  111. 
App.  483]. 

7.  Fuller  Desk  Co.  v.  McDade,  113  CaL 
360,  45  Pac.  694  [disapproving  Wellman  v. 


SHERIFFS  AND  CONSTABLES      [35  Cyc]  1657 


refused  to  restore  the  property  to  the  true  owner  upon  demand,^  accompanied, 
in  the  case  of  interminghng,  with  an  identification  of  the  goods  claimed.''  Where 
the  property  is  in  the  pcesession  of  a  person  other  than  defendant  in  the  writ, 
the  general  rule  is  that  the  sheriff  acts  at  his  peril  in  seizing  it,  and  if  defendant 
is  not  the  true  owner,  the  seizure  is  wrongful  in  the  first  instance,  and  no  demand 
or  notice  is  essential  to  fix  the  hability  of  the  sheriff  or  support  an  action  against 
him,^^  although  a  notice  is  sometimes  required  by  statute  where  the  officer  had 


English,  38  Cal.  583;  Boulware  V.  Craddock, 
30  Cal.  190];  Barry  v.  McGrade,  14  Minn. 
286;  Dodge  v.  Chandler,  9  Minn.  97;  Vose 

Stickney,  8  Minn.  75 ;  Mariner  v.  Wasser, 
(N.  D.  1908)  117  N.  W.  343. 

Statute  requiring  notice  not  retroactive. — 
Edson  V.  Newell,  14  Minn.  228. 

Affidavit  of  claim. —  In  New  York  a  person 
cannot  maintain  an  action  against  an  officer 
for  property  seized  under  replevin  directed 
against  a  third  person,  without  having  pre- 
viously filed  an  affidavit  with  the  officer  as- 
serting his  claim,  as  required  by  statute 
(Fitzpatrick  v.  Krause,  27  Misc.  (N.  Y.) 
792,  58  N.  Y.  Suppl.  283),  unless  the  taking 
was  not  authorized  by  the  process  under 
which  the  officer  acted,  in  which  case  no  af- 
fidavit is  necessary  (Einstein  v.  Dunn,  61 
N.  Y.  App.  Div,  195,  70  N.  Y.  Suppl.  520 
[affirmed  in  171  N.  Y.  648,  63  N.  E.  1116]). 

One  notice  sufficient. — Where  the  owner  of 
property  levied  on  by  a  sheriff  under  an 
execution  against  a  third  person  asserts  his 
claim  before  the  sheriff,  who  notifies  plain- 
tiff in  the  execution  of  such  claim,  who  in 
consequence  thereof  executes  an  indemnify- 
ing bond  in  which  he  admits  knowledge  of 
the  claim,  the  owner  is  not  required  to  again 
assert  such  claim,  by  forbidding  the  sale,  to 
enable  him  to  maintain  a  suit  on  the  in- 
demnity bond.  Anthony  v.  Bartholow,  69 
Mo.  186. 

8.  California. —  Fuller  Desk  Co.  v.  McDade, 
113  Cal.  360,  45  Pac.  694  [disapproving 
Wellman  v.  English,  38  Cal.  583;  Boulware 
V.  Craddock,  30  Cal.  190];  Killey  v.  Scan- 
ner.. 12  Cal.  73. 

Maine.— Tufts  v.  McClintock,  28  Me.  424, 
48  Am.  Dec.  501. 

Massachusetts. —  Bond  v.  Ward,  7  Mass. 
123,  5  Am.  Dec.  28  [approved  in  Shumway 
V.  Rutter,  8  Pick.  443,  19  Am.  Dec.  340]. 

Minnesota. —  Vose  v.  Stickney,  8  Minn. 
75. 

ISJetv  Hampshire. —  Wilson  v.  Lane,  33 
N.  H.  466;  I^wis  v.  mittemore,  5  N.  H. 
364,  22  Am.  Dec.  466. 

North  Dakota. —  Mariner  v.  Wasser, 
(1908)  117  N.  W.  343. 

Wisconsin. —  A  demand  is  necessary  where 
the  goods  of  the  debtor  and  of  the  third  per- 
son were  so  intermingled  that  they  could 
not  be  distinguished  (Smith  v.  Welch,  10 
Wis.  91),  but  not  where  the  goods  of  the 
third  person  could  be  readily  separated  from 
those  of  the  debtor,  although  they  were  in 
his  possession  (Norwegian  Plow  Co  v.  Han- 
thorn,  71  Wis.  529,  37  N.  W.  825). 

See  43  Cent.  Dig.  tit.  "  Slieriffs  and  Con- 
stables,"' §  266 

Contra.— Masten  c.  Webb,  24  Hun  90  [re- 


versing 60  How.  Pr.  302].  And  see  Nor r is 
V.  McCanna,  29  Fed.  757. 

9.  Bond  V.  Ward,  7  Mass.  123,  5  Am.  Dec. 
28  [approved  in  Shumway  v.  Rutter,  8  Pick. 
(Mass.)  443,  19  Am.  Dec.  340];  Wilson  v. 
Lane,  33  N.  H.  466;  Lewis  v.  Whittemore,  5 
N.  H.  364,  22  Am.  Dec.  466. 

10.  Alabama. — Williams  v.  McKissack,  117 
Ala.  441,  22  So.  489. 

California. —  Black  v.  Clasby,  97  Cal.  482, 
32  Pac.  564;  Moore  v.  Murdock,  26  Cal.  514. 
See  also  Richey  v.  Haley,  138  Cal.  441,  71 
Pac.  499. 

Colorado. —  Beaman  v.  Stewart,  34  Colo, 
356,  83  Pac.  629  [following  Schluter  r. 
Jacobs,  10  Colo.  449,  15  Pac.  813;  Smith  r. 
Jensen,  13  Colo.  213,  22  Pac.  434;  Stone  v. 
O'Brien,  7  Colo.  458,  4  Pac.  792,  and  distin- 
guishing Rietlimann  v.  Godsman^  23  Colo. 
202,  46  Pac.  684;  Moynahan  v.  Prentiss,  10 
Colo.  App.  295,  51  Pac.  94]. 

Illinois. —  Greenberg  v.  Stevens,  212  HI. 
606,  72  N.  E.  722  [affirming  114  111.  App. 
483]. 

lo'iva. —  Cheadle  v.  Guittar^  68  Iowa  680, 
28  N.  W.  14. 

Louisiana. —  Macias  v.  Sheriff,  41  La.  Ann. 
300,  6  So.  538. 

Massachusetts. —  Stickney  v.  Davis,  16 
Pick.  19  (holding  that  where  plaintiff  suf- 
fered a  pair  of  his  oxen  to  be  attached  with 
the  cattle  of  a  stranger,  on  a  writ  against 
the  stranger,  without  giving  the  officer  notice 
of  his  title,  and  acted  as  keeper  under  him, 
and,  after  the  lien  by  attachment  had  termi- 
nated, and  the  oxen  had  been  separated  from 
the  other  cattle,  the  officer  seized  them  on 
execution  against  the  stranger,  plaintiff 
might  maintain  trespass  against  the  officer 
without  a  previous  demand)  ;  Woodburv  v. 
Long,  8  Pick.  543,  19  Am.  Dec.  345. 

Minnesota. —  Granning  r.  Swenson,  49 
Minn.  381,  52  N.  W.  30;  Leonard  v.  Magin- 
nis,  34  Minn.  506,  26  N.  W.  733;  Bailey  v. 
Chandler,  27  Minn.  174,  6  N.  W.  480;  Jones 
V.  Town,  26  Minn.  172,  2  N.  W.  473;  Moul- 
ton  V.  Thompson,  26  Minn.  120,  1  N.  W.  836; 
Dodge  V.  Chandler,  9  Minn.  97. 

Montana. —  Stevens  r.  Curran,  28  ]\Iont. 
366,  72  Pac.  753. 

Neio  York. —  Khunidor  r.  Lj'nch,  2  Abb. 
Dec.  538.  See  also  Carpenter  r.  Lott,  31 
Hun  349. 

North  Dakota.— Aher  r.  Twichell,  (1908) 
110  N.  W.  95  [approi^ed  in  ^Mariner  r.  Was- 
ser, (1908)  117  N.  W.  343],  holding  that 
Rev.  Codes  (1905),  §  6954,  providing  that 
when  property  of  a  third  person  is  taken 
under  a  writ  of  attachment  the  sheriff  is  not 
liable  for  damages  for  so  doing  nnloss  snol-. 
third  person  notifies  him  by  a  verified  claim 
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reason  to  believe  that  the  property  belonged  to  defendant  m  the  process/^  or  was 
directed  to  levy  thereon. 

(ii)  Form  and  Requisites.  The  manner  of  receiving  the  notice  is  imma- 
terial ;  but  where  written  notice  is  required  by  the  statute  in  order  to  charge 
the  officer  he  must  in  some  manner  receive  the  original  notice/*  and  it  is  not  suffi- 
cient to  read  the  notice  to  him/^  and  deliver  to  him  a  copy  thereof.^^  A  notice 
which  failed  to  state  the  source  of  claimant's  interest  or  the  consideration  paid 
has  been  held  sufficient  to  charge  the  officer. The  service  on  the  levying  officer 
of  the  affidavit  and  notice  of  claim  prescribed  by  statute  is  a  sufficient  demand.^^ 

k.  Seizure  of  Property  Specified  in  Writ.  Where  a  writ  is  issued  by  a  court 
or  judge  and  commands  the  sheriff  to  seize  certain  property  specified  therein,  the 
sheriff  incurs  no  Uability  by  obeying  such  mandate,  although  the  property  belongs 
to  a  person  other  than  the  party  against  whom  the  writ  issued;  but  although 
a  writ  commands  the  officer  to  take  certain  specified  property  from  the  possession 
of  defendant  named  therein,  the  officer  is  liable  if  he  executes  the  writ  by  seizing 
and  taking  the  property  by  force  from  a  stranger  to  the  writ,  who  is  the  bona  fide 
owner  and  in  the  actual  possession.^^ 

1.  Voluntary  Surrender  of  Property.  Where  a  person  acquired  title  to 
property  stored  in  a  warehouse  by  a  transfer  of  the  warehouse  receipt  and  the 
issuance  of  a  new  one  in  his  name,  the  delivery  of  the  goods  by  the  warehouseman 
to  the  sheriff  on  replevin  process  against  another  person  will  not  operate  as  a 
voluntary  surrender  by  the  owner  so  as  to  defeat  a  recovery  against  the  sheriff 
for  conversion.^^ 


of  such  ownership  is  not  applicable  where 
the  property  is  taken  from  the  actual  pos- 
session of  such  third  person. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  266. 

Property  in  custodia  legis. — An  officer  at- 
taching and  removing  property  which  has  al- 
ready been  attached  and  locked  up  by  the 
first  attaching  officer  is  liable  to  an  action 
therefor  without  demand.  Pond  v.  Skid- 
more,  40  Conn.  213. 

11,.  Frazier  f.  Hill,  123  Iowa  116,  98  N.  W. 
569;  Bradley  r.  Miller,  100  Iowa  169,  69 
N.  W.  426;  Whitney  V.  Gammon,  (Iowa 
1896)  67  N.  W.  405;  Cheadle  V.  Guittar,  68 
Iowa  680,  28  N.  W.  14. 

12.  Bradley  r.  Miller,  100  Iowa  169,  69 
N.  W.  426;  Cheadle  v.  Guittar,  68  Iowa  680, 
28  N.  W.  14. 

Statute  requiring  notice  not  in  violation  of 
constitution. —  Cheadle  v.  Guittar,  68  Iowa 
680,  28  K  W.  14  [distinguishing  Foule  V. 
Mann,  53  Iowa  42,  3  N.  W.  814]. 

13.  Frazier  v.  Hill,  123  Iowa  116,  98  N.  W. 
569;  Murray  v.  Thiessen,  114  Iowa  657,  87 
N.  W.  672;  Peterman  v.  Jones,  94  Iowa  591, 
63  K  W.  388;  Turner  V.  Younker,  76  Iowa 
258,  41  N.  W.  10. 

A  formal  demand,  as  prescribed  by  a  stat- 
ute providing  for  a  special  proceeding  by  the 
officer  to  determine  the  ownership  of  prop- 
erty levied  on  under  execution  and  claimed 
by  another,  is  not  essential  to  the  main- 
tenance of  an  action  against  a  sheriff  for  the 
conversion  of  property  seized  under  an  at- 
tachment. Fuller  Desk  Co.  v.  McDade,  113 
CaL  360,  45  Pac.  694. 

14.  Frazier  V.  Hill,  123  Iowa  116,  98  K  W. 
569. 

15.  Frazier  V.  Hill,  123  Iowa  116,  98  N.  W. 
[V,  E,  14,  3.  (I)] 


569;  Gray  v.  Parker,  49  Iowa  624,  53  Iowa 
505,  5  N.'  W.  697. 

16.  Frazier  v.  Hill,  123  Iowa  116,  98  K  W. 
569. 

17.  Bradley  v.  Miller,  100  Iowa  169,  69 
N.  W.  426. 

18.  Manning  v.  Keenan,  73  K  Y.  45. 

19.  Haslett  v.  Rogers,  107  Ga.  239,  33 
S.  E.  44;  Willard  v.  Kimball,  10  Allen 
(Mass.)  211,  87  Am.  Dec.  632.  But  compare 
Dowell  V.  Taylor,  2  Mo.  App.  329  (holding 
that  the  statutory  bond  in  a  replevin  pro- 
ceeding is  no  protection  to  the  officer  against 
the  claims  of  persons  having  no  interest  in 
the  controversy,  but  the  officer,  seizing  the 
property  of  a  stranger  and  delivering  it  to 
plaintiff,  does  so  at  his  peril)  ;  Lackey  v. 
Campbell,  (Tex.  Civ.  App.  1899)  54  S.  W. 
46  (holding  that  a  writ  commanding  a  sher- 
iff to  seize  certain  property  and  deliver  it 
to  a  third  person,  although  fair  and  valid 
on  its  face  and  issued  by  a  court  of  com- 
petent jurisdiction,  merely  relieves  the  sher- 
iff from  exemplary  damages,  in  the  absence 
of  irregularity  in  his  action  as  officer,  and 
does  not  relieve  him  from  actual  damages 
where  the  property  is  owned  by  a  person  not 
a  party  to  the  proceedings). 

Protection  afforded  by  process  generally  see 
infra,  V,  L. 

Description  held  not  sufficient  to  protect 
attaching  officer  see  Wright  v.  Shelt,  19  Ind. 
App.  h  48  N.  E.  26. 

20.  McDowell  v,  McCormick,  90  Fed.  393. 

21.  Einstein  v.  Dunn,  61  N.  Y.  App.  Div. 
195,  70  N.  Y.  Suppl.  520  [affirmed  in  171 
N.  Y.  648,  63  N.  E.  1116],  so  holding  on  the 
ground  that  the  surrender  was  made  by  the 
warehouseman  knowing  and  acknowledging 
the  right  of  the  true  owner. 
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m.  Estoppel  to  Show  Title.  In  an  action  against  a  sheriff  for.  seizing  goods 
alleged  to  belong  to  plaintiff  under  an  execution  against  another,  the  fact  that 
about  a  year  before  the  sheriff  in  his  official  capacity  sold  the  goods  to  plaintiff 
does  not  estop  him.  from  showing  that  at  the  time  of  the  levy  the  goods  belonged 
to  defendant  in  execution.^^  Where  a  sheriff  levied  upon  property  as  that 
of  the  husband,  and,  although  both  the  husband  and  wife  were  present  at  the 
time  of  the  levy,  inventory,  and  appraisement,  neither  of  them  claimed  that  the 
wife  had  any  interest  therein  or  that  they  were  holding  the  property  as  tenants 
in  the  entireties,  but  they  permitted  the  sheriff  to  treat  the  property  as  that  of 
the  husband,  they  were  estopped  to  thereafter  assert  that  the  title  to  the  property 
was  other  than  in  the  husband.^* 

n.  Release  of  Damages.  A  provision  in  a  statute  providing  a  method  of 
trying  the  right  of  a  third  person  to  property  levied  on  under  attachment  that 
a  claim  made  by  one  intervening  under  the  statute  shall  operate  as  a  release  of 
damages  for  making  the  levy,  being  in  derogation  of  common  law,  it  will  not  be 
extended  to  claims  otherwise  made.^* 

15.  Levy  at  Improper  Time.^^  It  has  been  held  that  an  officer  is  not  to  be 
regarded  as  a  trespasser  because  he  levies  under  an  attachment  less  than  the 
time  required  before  the  return-day,^^  although  he  might  be  so  regarded  if  he  levied 
on  a  day,  as  a  Sunday,  service  on  which  is  made  null  and  void  by  statute. But 
it  has  also  been  held  that  a  sheriff  is  liable  as  a  trespasser  where  he  levies 
under  an  attachment  more  than  the  time  prescribed  by  statute  before  the 
return-day.^^ 

16.  Levy  After  Expiration  of  Writ.  An  officer  who  levies  an  execution  after 
the  writ  has  expired  is  liable  in  damages  therefor.^^ 

17.  Levy  After  Going  Out  of  Office.  A  sheriff  who,  after  going  out  of  office, 
levies  under  a  writ  which  he  had  not  commenced  to  execute  while  in  office  commits 
a  wrong  for  which  he  is  liable  in  damages.^ 

18.  Excessive  Levy.  The  sheriff  is  liable  to  defendant  against  whom  process 
is  issued  for  an  unreasonable  and  unnecessary  levy  on  more  of  his  goods  than  are 
necessary  to  satisfy  the  debt  and  costs.^^  But  the  mere  fact  that  a  levy  may  be 
excessive  does  not  subject  the  sheriff  to  any  liability  unless  he  appears  to  have 
committed  acts  which  persons  of  ordinar}^  care  and  prudence  would  not  under 
like  circumstances  have  committed,  and  has  so  far  departed  from  his  duty  as  to 


22.  See,  generally,  Estoppel,  16  Cyc.  671. 

23.  Kissock  v,  Jarvis,  9  U.  C.  C.  P. 
156. 

24.  Zuehlke  v.  Stone,  148  Mich.  478,  111 
N.  W.  1065. 

25.  See,  generally,  Release,  34  Cyc.  1039. 

26.  Terry  i;.  Webb,  (Tex.  Civ.  App.  1906) 
96  S.  W.  70,  holding  that  where  one  to  whom 
attached  property  had  been  assigned  by  the 
debtor  was  made  a  defendant  in  the  attach- 
ment, and  he  answered,  claiming  title  and 
right  to  possession,  a  judgment  restoring  the 
property  to  him  did  not  bar  an  action  by 
him  against  the  sheriff  and  the  sureties  on 
his  bond  for  the  trespass. 

27.  Levy  after  return  or  return-day  see  in- 
fra,  V,  L,  13. 

28.  Bammond  v.  Wilder,  25  Vt.  342. 

29.  Hammond  v.  Wilder,  25  Vt.  342. 

30.  Nelson  v.  Denison,  17  Vt.  73. 

31.  Isaacs  V.  McLean,  106  Mich.  79,  64 
N.  W.  2. 

32.  Isaacs  v.  McLean,  106  Mich.  79,  64 
N.  W.  2. 

33.  Arkansas. —  Lawson  r.  State,  10  Ark. 
28,  50  Am.  Dec.  238. 


Kentucky. —  Vance  v.  Vanarsdale,  1  Bush 
504. 

Missouri. —  State  v.  Dickmann,  124  Mo. 
App.  653,  102  S.  W.  44. 

Rhode  Island. —  Holland  V.  Anthonv,  19 
R.  L  216,  30  Atl.  2. 

Tennessee. —  Beasly  r.  Johnson,  10  Heisk. 
413. 

Teiras.—  mWiard  v.  Wilson,  65  Tex.  286; 
Fatheree  v.  Williams,  13  Tex.  Civ.  App.  430, 
35  S.  W.  324. 

England. —  Gawler  v.  Chaplin,  2  Exch.  503, 
18  L.  J.  Exch.  42. 

Canada. —  Lockart  v.  Gray,  2  Can.  L.  J, 
N.  S.  163. 

See  43  Cent.  Dig.  tit.  ShcrifTs  and  Con- 
stables," §  194. 

The  officer  does  not  become  a  trespasser  ab 
initio  by  making  an  oxcossivo  hn  v  on  prop- 
erty. Jarratt  r.  Gwathmov.  5  lilaokf.  (lud.) 
237. 

Distress  for  rent. — A  constable  is  not  boimd 
to  make  a  distress  for  riMit,  and  if  und(M-  a 
warrant  he  makes  a  distress  for  more  rent 
than  is  due  he  is  liable  therefor.  McElrov  r. 
Dice,  17  Pa.  St.  1G3. 
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warrant  the  conclusion  that  he  intended  to  do  wrong  and  to  use  his  legal  authority 
as  a  cover  for  an  unlawful  act.^* 

19.  Taking  Possession  of  More  Property  Than  Levied  on.  Where  a  sheriff, 
upon  levying  an  attachmeDt  upon  part  of  a  stock  of  goods,  takes  and  holds  pos- 
session of  the  whole  stock,  and  refuses  to  yield  possession  to  the  owner,  he  is  liable 
as  for  the  conversion  of  the  entire  stock;  and  an  officer  who  has  levied  a  wrongful 
attachment  on  a  stock  of  merchandise,  and  excluded  the  owner  from  the  store, 
is  responsible  for  whatever  articles  he  allows  others  to  take  therefrom,  although 
he  has  not  levied  on  them,  and  they  are  taken  under  process  against  another  per- 
son.*^^  So  also  where  an  officer  who  attaches  cattle  on  mesne  process  takes 
defendant's  hay  to  feed  them  without  his  consent,  he  will  be  held  liable  in  trover 
for  the  hay.^^ 

20.  Irregularities  Subsequent  to  Seizure.  An  officer  cannot  be  made  a 
trespasser  for  attaching  property  under  mesne  process,  by  reason  of  any  irregu- 
larity in  the  proceedings  of  another  officer  in  selling  the  property  under 
execution.^^ 

21.  Particular  Matters  Affecting  Liability  —  a.  Intent  of  Officer.    While  it 

has  been  said  that  the  conduct  and  motives  of  an  officer  at  the  time  of  making 
an  attachment  are  to  be  looked  at  in  determining  whether  he  acted  unlawfully,^^ 
it  is  well  settled  that  the  good  faith  of  an  officer  or  the  innocence  of  his  intent 
do  not  relieve  him  of  liability  for  levying  on  exempt  property  ^  or  on  property 
which  does  not  belong  to  defendant  in  the  process  under  which  he  acts.*^ 

b.  Matters  Relating  to  Title. An  officer  against  whom  replevin  is  brought 
for  property  attached  by  him  under  process  against  a  person  other  than  plaintiff 
in  replevin  may  avail  himself  of  any  title  of  the  person  for  whom  he  made  the 
attachment ;  but  an  officer  sued  as  a  trespasser  for  an  unlawful  taking  of  prop- 
erty in  the  hands  of  a  person  other  than  defendant  in  the  process  under  which 
he  acted  cannot  set  up  a  paramount  title  in  a  stranger  as  a  defense.**  In  an 
action  in  a  state  court  against  a  sheriff  for  taking  and  carrying  away  plaintiff's 
goods  to  satisfy  an  attachment  against  a  third  person,  defendant  has  the  right 
to  show  that  the  title  claimed  by  plaintiff  to  the  goods  is  void,  because  deduced 
from  a  sale  in  violation  of  a  state  law,*^  but  he  cannot  set  up  that  such  sale  was 
void  under  the  national  bankruptcy  law.*®  Where  property  in  the  possession  of 
a  person  claiming  title  to  it  from  a  corporation  of  which  a  receiver  had  been 
appointed  was  levied  on  as  property  of  the  corporation,  under  an  execution  on  a 


34.  Davis  v.  Webster,  59  N.  H.  471;  Blum 
V.  Strong,  71  Tex.  321,  6  S.  W.  167. 

35.  Burdge  v.  Kelchner,  66  Kan.  642,  72 
Pac.  232. 

The  fact  that  other  levies  were  subse- 
quently made  by  the  sheriff  on  the  other 
portions  of  the  same  stock  did  not  affect  the 
right  of  action  of  the  owners  for  the  wrongful 
possession  first  taken,  which  was  never  sur- 
rendered. Burdge  v,  Kelchner,  66  Kan.  642, 
72  Pac.  232. 

36.  Simpson  v.  Vose,  31  Kan.  227,  1  Pac. 
601. 

37.  York  V.  Sanborn,  47  N.  H.  403. 

38.  Paul  V.  Slason,  22  Vt.  231,  54  Am. 
Dec.  75. 

39.  Moulton  v.  Chadborne,  31  Me.  152. 

40.  Meadow  ?;.  Wise,  41  Ark.  285;  Deyo 
Jennison,  10  Allen   (Mass.)   410,  holding 

that  where  a  creditor  fraudulently  induces 
his  debtor  to  bring  property  into  the  state, 
which  vmder  the  law  of  his  own  state  is  ex- 
empt from  attachment,  and  cau?es  a  levy  to 
be  made,  the  attaching  officer  is  liable  for 
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the  wrong,  although  he  liad  no  knowledge  of 
the  fraud. 

Liability  for  levy  on  exempt  property  see 

supra,  V,  E,  12,  b. 

41.  Meadow  v.  Wise,  41  Ark.  285;  London, 
etc.,  R.  Co.  t/.  Cable,  80  L.  T.  Rep.  N.  S. 
119. 

The  officer's  belief  that  the  property  be- 
longed to  defendant  in  the  writ  under  which 
he  acted  does  not  excuse  him  if  the  fact  is 
otherwise.  Ilg  v.  Burbank,  59  111.  App.  291; 
Duperron  v.  Van  Wickle,  4  Rob.  (La.)  39,  39 
Am.  Dec.  509;  Snyder  v.  Berger,  3  Pa.  Cas. 
318,  6  Atl.  733;  Campbell  v.  Ulch,  24  Tex.  Civ. 
App.  618,  60  S.  W.  272. 

Liability  for  seizure  of  property  not  be- 
longing to  defendant  see  supra,  V,  E,  14. 

42.  Property  fraudulently  conveyed  see 
supra,  Y,  E,  14,  d. 

43.  Reed  i".  Starkey,  69  Vt.  200,  37  Atl. 
297. 

44.  King  V.  Orser,  4  Duer   (N.  Y.)  431 

45.  Stanley  v.  Sutherland,  54  Ind.  339. 

46.  Stanley  v.  Sutherland,  54  Ind.  339. 
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judgment  rendered  subsequent  to  the  appointment  of  the  receiver,  it  was  held 
that  the  obHgors  on  an  indemnity  bond  given  to  the  sheriff  upon  such  seizure 
could  not,  in  order  to  escape  liability,  set  up  that  the  corporation's  title  had  never 
passed  to  the  person  in  posesssion  of  the  property.*^ 

e.  Liens  on  Property.  An  officer  who  has  attached  the  property  of  one 
person  on  a  writ  against  another  person  cannot  set  up,  in  bar  of  an  action  of  trover 
against  him  by  the  owner,  that  the  property  when  attached  was  in  the  possession 
of  a  carrier  who  had  a  Hen  upon  it  for  freight.^^ 

d.  Filing  of  Attachment  Bond.^'^  The  filing  of  an  attachment  bond  required 
by  a  statute,  authorizing  the  issuance  of  an  attachment  against  any  defendant 
on  the  filing  of  a  bond,  and  providing  that,  when  the  property  is  in  possession  of 
a  person  other  than  defendant,  such  person  shall  be  summoned  as  a  garnishee, 
will  not  excuse  the  sheriff  from  liability  for  seizing  the  garnishee's  goodS;  as  the  bond 
inures  as  security  only  to  defendant  in  the  attachment,  and  not  to  the  garnishee.^* 

e.  Taking  of  Indemnity. The  liability  of  a  sheriff  for  wrongfully  levying 
upon  property  not  belonging  to  defendant  is  not  affected  by  the  fact  that  he  took 
a  bond  of  indemnity,^^  unless  the  statute  makes  the  indemnity  a  substitute  for 
the  hability  of  the  sheriff.^* 

f.  Failure  to  Take  Indemnity.  The  officer's  failure  to  take  the  indemnity 
provided  for  by  statute,^^  being  his  own  neglect,  cannot  relieve  him  from  liability 
for  damages  resulting  from  a  wrongful  seizure.^^ 

g.  Authority  From  Owner.  Where  an  officer  takes  goods  from  the  possession 
of  one  person  under  an  execution  against  a  third  person,  he  cannot  justify  by  an 
authority  from  the  real  owner  of  the  property,  but  the  person  who  was  in  posses- 
sion is  entitled  to  at  least  nominal  damages  for  the  trespass  to  his  possession.^^ 

h.  Trial  of  Eight  of  Property.^^  According  to  some  authorities,  where  the  right 
to  property  is  tried  by  a  sheriff's  jury,  a  finding  that  the  property  belongs  to 
defendant  in  the  process  and  is  subject  to  levy  relieves  the  'sheriff  of  all  habihty 
for  levying  thereon;  but  other  authorities  hold  that  such  a  finding  does  not 
refieve  the  sheriff  of  all  liability/*^  although  it  may  go  in  mitigation  of  damages.^* 
A  trial  of  the  right  of  property  levied  on  will  not  protect  the  sheriff  where  the 
debtor  claims  it  as  exempt ;    and  where  the  trial  results  in  an  order  of  restitution 


47.  Chapman  v.  Douglas,  5  Daly  (N.  Y.) 
244,  holding  that  the  receiver  was  the  only 
person  who  could  assert  the  corporation's  in- 
terest in  the  property. 

48.  Liens  generally  see  Liens,  25  Cyc.  655. 

49.  Stearns  v.  Dean,  129  Mass.  139. 

50.  Attachment  bond  generally  see  At- 
tachment, 4  Cyc.  527. 

51.  Rothermel  i;.  Marr,  98  Pa.  St.  285. 

52.  Indemnity  to  officer  see  w/ra,  VI. 

53.  Lewis  f.  Mansfield,  78  Ky.  460 ;  Macias 
V.  Sheriff,  43  La.  Ann.  289,  8  So.  886  (holding 
that  where  it  had  been  decided  on  appeal  that 
plaintiff  had  a  cause  of  action  against  the 
sheriff  for  the  seizure  and  sale  of  his  goods 
under  attachment,  as  the  property  of  another, 
the  subsequent  execution  of  a  bond  of  indem- 
nity to  the  sheriff,  and  his  offer  to  assign  it 
to  plaintiff,  would  not  bar  the  latter's  ac- 
tion) ;  James  v.  Thompson,  12  La.  Ann.  174; 
Searles  i;.  Abbey,  4  Ohio  Dec.  (Reprint)  48, 
Clev.  L.  Rec.  63. 

54.  See  Harrison  V.  Shanks,  13  Bush  (Ky.) 
G20. 

Indemnity  as  substituted  for  liability  of 

officer  see  infra,  VI,  L,  3. 

55.  Indemnity  to  officer  see  infra,  VI. 

56.  Norris  v.  McCanna,  29  Fed.  757. 

57.  Rogers  v.  Fales,  5  Pa.  St.  154. 


58.  See,  generally,  Executions,  17  Cyc. 
1206. 

59.  Emanuel  v.  Cocke,  6  Dana  (Ky.)  212; 
Terril  v.  Cockeril,  3  Bibb  (Ky.)  258;  Patty  V. 
Mansfield,  8  Ohio  369  [approved  in  Abbey  V. 
Searls,  4  Ohio  St.  598] ;  Vulcan  Iron  Works 
V.  Edwards,  27  Oreg.  563,  36  Pac.  22,  39  Pac. 
403;  Remdall  v.  Swaekhamer,  8  Oreg.  502. 
But  see  Philips  v.  Harriss,  3  J.  J.  Marsh. 
(Ky.)  122,  19  Am.  Dec.  166. 

A  constable  as  well  as  a  sheriff  is  pro- 
tected.—Terril  V.  Cockeril,  3  Bibb  (Ky.) 
258. 

60.  Philips  V.  Harriss,  3  J.  J.  Marsh.  (Ky.) 
122,  19  Am.  Dec.  166  (holding  that  a  finding 
against  the  claimant  merely  protects  the 
sheriff  from  liability  on  account  of  tlie  sale 
of  the  property  and  does  not  relieve  him  of 
liability  which  he  has  incurred  by  reason 
of  the  wrongful  taking  and  detention  of 
the  property  or  abuse  of  the  same  before 
sale)  ;  Townsend  t\  Phillips,  10  Johns. 
(N.  Y.)  98.  But  see  Emanuel  r.  Cocke.  6 
Dana  (Ky.)  212;  Terril  r.  Cockeril,  3  Bibb 
(Ky.)  258. 

61.  Townsend  v.  Phillips,  10  Johns.  (N.  Y.) 
98;  Pearson  r.  Fisher,  4  N.  C.  72. 

62.  Prewit  r.  Walker,  7  J.  J.  Marsh.  (Kv.) 
332. 
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and  a  return  of  the  property  pursuant  to  the  order,  it  is  no  bar  to  an  action  by  the 
claimant  against  the  officer  to  recover  damages  for  the  seizure  and  detention  of 
the  property/^ 

i.  Default  of  Claimant  in  Trustee  Process.   Where  the  statute  in  reference 

to  trustee  process  requires  all  questions  affecting  the  interests  of  a  mortgagee 
in  the  chattels  to  be  finally  determined  in  the  action  in  which  the  same  were 
attached,  a  mortgagee  who  is  summoned  as  trustee  but  defaults  is  estopped  to 
maintain  an  action  against  the  officer  for  a  conversion  of  the  chattels.®^ 

j.  Order  For  Sale  of  Property.  Where  a  sheriff  seizes  the  property  of  a  third 
person  under  an  attachment,  a  subsequent  order  of  court  directing  the  property 
as  perishable  will  not  protect  him  from  liability.^ 

k.  Application  of  Proceeds.  Where  an  officer  has  made  a  wrongful  seizure 
of  property,  he  cannot  escape  liability  therefor,  or  even  reduce  the  amount  of  his 
liability,  by  showing  that  the  proceeds  of  the  property  or  a  part  thereof  were 
applied  to  the  payment  of  the  debts  of  the  owner,  unless  such  application  was 
with  the  consent  of  the  owner  or  unless  the  debt  paid  was  a  valid  and  subsisting 
lien  by  way  of  mortgage  upon  the  property  applied  to  the  payment  thereof.^* 
But  even  though  the  original  taking  was  wrongful,  yet  if  the  property  is  afterward 
legally  taken  and  sold  on  execution  against  the  owner  and  the  proceeds  applied 
to  his  debt,  this  will  reduce  the  damages  to  such  only  as  resulted  from  the  wrongful 
taking  and  preclude  inquiry  as  to  the  value  of  the  property. In  an  action 
against  a  sheriff  for  seizing  and  selling  plaintiff's  property  under  process  against 
another,  the  fact  that  the  surplus  proceeds  of  the  sale  were  paid  over  to  plaintiff 


63.  Abbey  v.  Searls,  4  Ohio  St.  598. 

64.  Flanagan  v.  Cutler,  121  Mass.  96. 

65.  Hill  V.  Eagland,  114  Ky.  209,  70  S.  W. 
634,  24  Ky.  L.  Rep.  1053;  State  v.  Hadlock, 
52  Mo.  App.  297. 

66.  Michigan. —  Isaacs  v.  McLean,  106 
Mich.  79,  64  N.  W.  2,  holding  that,  in  an 
action  against  a  sheriff  for  the  illegal  seizure 
of  property  on  execution,  after  the  writ  had 
expired  and  after  the  expiration  of  his  term 
of  office,  an  offer  to  apply  the  amount  obtained 
for  the  property  at  the  execution  sale  on  the 
execution  judgment  could  not  be  pleaded  in 
mitigation  of  damages. 

Minnesota. — ■  Welsh  V.  Wilson,  34  Minn.  92, 
24  N.  W.  327,  holding  that  where  a  sheriff 
made  an  unlawful  levy  by  breaking  into  a 
dwelling-house  and  was  sued  for  the  trespass, 
it  could  not  be  taken  in  mitigation  of  damages 
that,  pursuant  to  such  levy,  he  sold  the 
goods  and  paid  the  proceeds  to  the  execution 
creditor. 

Pennsylvania. — 'McMichael  v.  Mason,  13  Pa. 
St.  214. 

Rhode  Island. —  Hunt  v.  Lathrop,  7  R.  I. 
58,  so  holding  in  the  case  of  a  seizure  of 
property  in  the  hands  of  an  assignee  for  the 
benefit  of  creditors  under  process  against  the 
assignor. 

Texas. — •  Erwin  v.  Bowman,  51  Tex.  513 
(holding  that  an  officer  who,  through  having 
been  interested  in  the  judgment  beyond  his 
legal  fees,  had  -committed  a  trespass  by  a 
levy  and  sale  of  the  debtor's  chattels,  could 
not  set  up  in  mitigation  of  damages  the  fact 
that  the  proceeds  of  sale  were  appropriated 
to  pay  plaintiff's  debt,  if  such  appropria- 
tion was  without  plaintiff's  assent)  ;  Nash  v. 
Noble,  46  Tex.  Civ.  App.  369,  102  S.  W.  736 
(so  holding  in  the  case  of  a  seizure  of  a 

[V,  E,  21,  h] 


person's  property  under  process  against  an- 
other). 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  180  et  seq. 

Payment  of  rent. —  In  trespass  against  a 
sheriff  for  seizing  and  selling  plaintiff's  goods 
under  a  judgment  against  another  person,  the 
amount  paid  out  of  the  proceeds  of  sale  for 
rent  of  the  premises  where  the  goods  were  can- 
not be  shown  to  abate  the  damages.  Dallam 
V.  Fitler,  6  Watts  &  S.  (Pa.)  323. 

67.  Mitchell  v.  Corbin,  91  Ala.  599,  8  So. 
810  (holding  that  where  the  owner  of  exempt 
property  seized  under  execution  was  present 
at  the  sale  of  it,  and  made  no  objection 
thereto,  and  consented  to  the  application  of 
the  proceeds  to  his  debt,  he  could  recover  only 
nominal  damages  from  the  sheriff'  for  the  un- 
lawful seizure )  ;  Goodrich  v.  Foster,  20  N.  H. 
177  (holding  that  where,  although  the  origi- 
nal taking  was  wrongful,  tne  property  had, 
with  the  owner's  consent,  been  applied  by  the 
officer  to  the  payment  of  executions  against 
him,  the  owner  could  recover  such  damages 
only  as  were  attributable  to  the  wrongful 
seizure).  See  also  Erwin  v.  Bowman,  51  Tex. 
513. 

68.  Chezum  v.  Parker,  19  Wash.  645,  54 
Pac.  22. 

Where    foreclosure    proceedings  void.— x\ 

sheriff  who  makes  an  illegal  attachment  of 
goods  cannot,  in  a  claim  against  him  by  the 
owner  of  the  goods  for  their  value,  show,  in 
mitigation  of  damages,  proceedings  by  him 
after  the  attachment  to  foreclose  a  mortgage 
thereon,  where  the  foreclosure  was  void  by 
reason  of  the  absence  of  notices.  Chezum  v. 
Parker,  19  Wash.  645,  54  Pac.  22. 

69.  Kentucky. —  Board  v.  Head,  3  Dana 
489. 
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as  agent  of  the  execution  defendant  is  not  available  in  reduction  of  damages; 
nor  does  the  fact  that  a  sheriff,  after  taking  and  selling  exempt  property  under 
execution,  deposited  with  the  justice  who  issued  the  execution,  the  surplus  pro- 
ceeds, which  the  owner  might,  if  he  chose,  have  demanded  and  received,  affect 
the  owner's  right  in  an  action  against  the  sheriff  for  wrongfully  taking  the  property, 
he  not  having  received  the  money.  So  also  in  an  action  against  a  sheriff  by  an 
administrator  with  the  will  annexed  for  seizing  the  goods  of  the  testator,  while 
in  the  hands  of  the  administrator  pendente  lite,  under  an  execution  against  such 
administrator  for  his  personal  debt,  the  sheriff  cannot  reduce  the  damages  by 
showing  that  he  had  paid  the  administrator  "pendente  lite  the  surplus  of  money 
arising  from  the  sales  that  remained  after  satisfying  the  execution. '^^ 

1.  Sale  of  Property  by  Owner.  Where,  after  a  levy  under  execution  on 
property  not  belonging  to  defendant,  the  true  owner  sells  such  property  to  defend- 
ant, he  parts  with  his  right  of  action  against  the  officer  for  the  making  of 
such  levy.'^^ 

m  Voluntary  Surrender  of  Property  by  Bailee.  Where  a  person  acquired 
title  to  property  stored  in  a  warehouse  by  a  transfer  of  the  warehouse  receipt  and 
the  issuance  of  a  new  one  in  his  name,  the  delivery  of  the  goods  by  the  warehouse- 
man to  the  sheriff  on  replevin  process  will  not  defeat  a  recovery  against  the  sheriff 
for  conversion. ''^ 

n.  Release  or  Return  of  Property.  An  officer  cannot  escape  liability  for  a 
wrongful  seizure  of  property  by  returning  the  same  to  the  owner, but  such  return 


Massachusetts. — 'Pierce  v.  Benjamin,  14 
Pick.  356,  25  Am.  Dec.  396 ;  Squire  v.  Hollen- 
back,  9  Pick.  551,  20  Am.  Dec.  506. 

Minnesota. — ^Howard  v.  Manderfield,  31 
Minn.  337,  17  N.  W.  946. 

New  Hampshire. —  Goodrich  v.  Foster,  20 
N.  H.  177. 

New  York.—  Sherry  v.  Schuyler,  2  Hill  204. 
But  compare  Hanmer  v.  Wilsey,  17  Wend.  91. 

Vermont. —  Stewart  v.  Martin,  16  Vt.  397; 
Clark  V.  Washburn,  9  Vt.  302 ;  Irish  n.  Cloyes, 
8  Vt.  30,  30  Am.  Dec.  446. 

See  43  Cent  Dig.  tit.  ".Sheriffs  and  Con- 
stables," §  307. 

Where  the  property  is  exempt  an  applica- 
tion of  the  proceeds  to  an  execution  against 
the  owner  is  not  available  even  in  mitigation 
of  damages.  Cambell  v.  Anderson,  107  Ala. 
656,  18  So.  218. 

70.  Locke  v.  Garrett,  16  Ala.  698. 

71.  Allen  v.  Coates,  29  Minn.  46,  11  N.  W. 
132. 

72.  Satterwhite  v.  Carson,  25  N.  C.  549. 

73.  Hodge  v.  Adee,  2  Lans.  (N.  Y.)  314, 
holding  further  that  such  right  of  action  can- 
not be  reinvested  in  the  original  owner  by  a 
resale  to  him  by  the  execution  debtor  before 
a  sale  under  the  execution. 

74.  Einstein  ?;.  Dunn,  61  N.  Y.  App.  Div. 
195,  70  N.  Y.  Suppl.  520  [affirmed  in  171 
N.  Y.  648,  63  N.  E.  1116],  so  holding  on  the 
ground  that  the  surrender  was  made  by  the 
warehouseman  knowing  and  acknowledging 
plaintiff's  right. 

75.  Alabama. —  Stephenson  v.  Wright,  111 
Ala.  579,  20  So.  622. 

Colorado. —  Duncan  v.  Burchinill,  14  Colo. 
App.  471,  61  Pac.  61. 

Kentucky. —  Vaughn  v.  Justice,  78  S.  W. 
424,  25  Ky.  L.  Rep.  1066. 

Nebraska. —  Castile  v.  Ford,  53  Nebr.  507, 
73  N.  W.  945. 


New  Yor A;.— Hanmer  v.  Wilsey,  17  Wend. 
91. 

Vermont.—  See  Smith  p.  McCall,  48  Vt.  422,  ( 
where  defendant,  a  deputy  sheriff",  had  taken  ; 
plaintiff's  property  on  an  execution  against 
another,  and  in  trespass  for  the  property  de- 
fendant's evidence  tended  to  show  that  plain- 
tiff agreed  that,  if  defendant  would  return 
the  property  to  the  place  from  which  he  took 
it,  that  should  settle  plaintiff's  claim  for 
damages,  and  that  defendant  began  to  return 
the  property "  accordingly,  but  before  it  was 
fully  returned  plaintiff  told  him  he  should 
claim  damages  for  the  taking,  but  to  put  the 
property  where  he  found  it,  which  he  did,  and 
plaintiff  used  it,  and  it  was  held  that  it  was 
compoteni  for  plaintiff  to  repudiate  the  agree- 
ment, as  the  testimony  tended  to  show,  and 
that,  if  defendant  understood  that  plaintiff' 
declined  to  receive  the  property  in  full,  but 
insisted  upon  his  damages  also,  and  with  this 
knowledge  chose  to  return  it  and  dis- 
charge his  liability  thus  far,  such  return 
would  not  have  the  effect  to  discharge  plain- 
tiff's claim  for  damages. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  180  c/  scq. 

A  mere  tender  of  the  return  of  goods 
wrongfully  seized  will  not  provont  a  recovery 
of  the  value  of  sucli  goods.  Dugan  r.  ^le- 
logue,  7  Blackf.  (Ind.)  144,  146.  whore  it  is 
said:  "There  arc  cases  in  which  the  court 
will  stay  proceedings  upon  the  restoration  of 
the  property,  and  payment  to  the  plaintiff  of 
such  damages  as  he  may  have  sustained  by 
the  temporary  loss  and  deterioration  of  the 
property,  and  his  costs.  Admitting  this  to 
be  such  a  case,  and  the  property  to  be  such 
as  a  Court  would  order  the  restoration  of,  no 
application  was  made  to  tlio  Court  for  that 
purpose.  The  dofondant  should  have  followed 
up  the  tender  made  by  Dickon  witli  such  an 
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can  avail  only  to  mitigate  the  damages  which  would  otherwise  be  recoverable.'^^ 
There  is  authority  Tor  the  view  that  the  owner  of  the  property  has  the  right  to 
refuse  to  receive  it  when  the  officer  offers  to  return  it,  in  which  case  such  offer 
cannot  avail  even  to  mitigate  the  damages;  but  it  has  also  been  held  that  where 
a  sheriff  offers  to  restore  property  wrongfully  levied  on,  he  is  not  liable  for  its 
value  but  only  for  the  temporary  detention.  A  sheriff  is  not  relieved  from 
liability  for  a  wrongful  seizure  of  property  by  a  mere  paper  release  of  the  levy 
without  a  restoration  of  the  property,  nor  can  such  release  reduce  the  damages 
for  the  temporary  detention;  ^  but  in  order  to  relieve  the  officer  there  must  be 
a  formal  release  of  the  property  and  an  acceptance  of  it  by  the  owner.  Where 
personal  property  attached  on  a  writ  was  surrendered  to  defendant  therein,  at 
his  request  and  for  his  convenience,  on  the  substitution  of  an  equivalent  in  money, 
it  was  held  that  defendant  could  not  maintain  an  action  against  the  officer  for 
the  wrongful  attachment  of  such  property,  although  the  writ  was  not  returned 
to  court. 

o.  Recovery  of  Property,  One  whose  property  has  been  wrongfully  seized 
by  an  officer  under  process  against  another  person  does  not  lose  his  right  to  recover 
damages  for  the  trespass  by  recovering  judgment  for  the  property  in  replevin 
against  the  officer, or  the  purchaser  at  the  execution  sale;  or,  when  the  seizure 
is  under  attachment,  by  coming  into  court  in  the  attachment  case,  filing  his  plea 
claiming  the  property,  and  recovering  judgment  for  its  restitution.^^  On  the  other 
hand,  however,  it  has  been  held  that  where  a  claimant  of  property  levied  on  under 
process  against  another  resorts  to  the  statutory  remedy  to  try  the  right  of  property 
this  amounts  to  a  waiver  of  his  remedy  by  action  against  the  levying  officer. 

p.  Assent  to  Levy.  Where  a  mortgagee  of  chattels  assents  to  a  levy  thereon 
under  process  against  the  mortgagor,  on  condition  that  such  levy  be  made  in 
recognition  of  the  mortgage,  such  assent  will  not  protect  the  officer  in  making 
an  unqualified  levy.^^ 

q.  Withdrawal  of  Claim.  A  person  whose  goods  are  taken  by  a  sheriff  in 
proceedings  of  claim  and  delivery  against  another  person  can  maintain  an  action 
against  the  sheriff  for  damages,  although,  after  giving  the  sheriff  notice  of  his 
claim,  he  withdrew  it  to  enable  the  sheriff  to  deliver  the  goods. 

r.  Relinquishment  of  Claim  to  Damages.    Where  the  goods  of  one  person 


application,  and  an  offer  to  pay  to  the  plain- 
tiff the  damages  he  had  sustained  and  the 
costs  he  had  incurred." 

76.  Stephenson  v.  Wright,  111  Ala.  579,  20 
So.  622;  Duncan  v.  Burchinell,  14  Colo.  App. 
471,  61  Pac.  61;  Castile  v.  Ford,  53  Nebr. 
507,  73  N.  W.  945;  Hanmer  v.  Wilsey,  17 
Wend.  (N.  Y.)  91. 

77.  Carpenter  v.  Dresser,  72  Me.  377,  39 
Am.  Rep.  337;  Hanmer  v.  Wilsey,  17  Wend. 
(N.  Y.)  91.  See  also  Weaver  v.  Ashcroft,  50 
Tex.  427. 

78.  Kreher  v.  Mason,  20  Mo»  App.  29,  25 
Mo.  App.  291. 

79.  Kreher  v.  Mason,  25  Mo.  App.  291,  20 
Mo.  App.  29. 

80.  Kreher  v.  Mason,  25  Mo.  App.  291,  20 
Mo.  App.  29. 

81.  Kieffer  v.  Smith,  16  S.  D.  433,  93 
N.  W.  645,  holding  that  merely  turning  live 
stock  levied  on  back  on  the  owner's  range 
without  notice  to  him  was  insufficient. 

Return  of  property  to  third  person. — Where 
a  sheriff,  under  process  against  one  person, 
levies  upon  and  takes  into  his  possession 
property  of  another  person,  which  is  in  the 
hands  of  a  third  person,  his  subsequent  aban- 
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donment  of  the  levy  and  return  of  the  prop- 
erty to  such  third  person  will  not  relieve  him 
from  liability  to  the  owner  unless  it  appears 
that  the  third  person  was  authorized  to  re- 
ceive such  property  at  the  time  of  its  return. 
Caldwell  v.  Arnold,  8  Minn.  265. 

82.  Taylor  v.  Knowlton,  10  Allen  (Mass.) 
137. 

83.  Woodworth  v.  Gorsline,  30  Colo.  186, 
69  Pac.  705,  58  L.  R.  A.  417,  holding  that 
the  recovery  of  a  judgment  in  replevin  against 
the  officer  who  made  a  levy  on  property  does 
not  bar  an  action  in  trover  against  the 
obligors  in  a  bond  given  to  indemnify  the 
sheriff  for  levying. 

A  tender  of  the  goods  after  the  judgment 
in  replevin  does  not  satisfy  the  judgment  so 
as  to  bar  an  action  of  trover  against  the 
indemnitors  of  the  officer.  Woodworth  V. 
Gorsline,  30  Colo.  186,  69  Pac.  705,  58  L.  R.  A. 
417. 

84.  Nagle  v.  Mullison,  34  Pa.  St.  48. 

85.  Trieber  v.  Blocher,  10  Md.  14. 

86.  Howeth  v.  Mills,  19  Tex.  295. 

87.  Norris  v.  McCanna,  29  Fed.  757. 

88.  Haskins  v.  Kelly,  1  Rob.  (N.  Y.)  160, 
1  Abb.  Pr.  K  S.  63. 
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are  attached  on  a  writ  against  another  person,  and  subsequently  again  attached 
on  another  writ  in  favor  of  a  different  creditor,  a  release  by  the  owner  of  all  claim 
to  damages  in  consequence  of  the  second  attachment  in  consideration  of  its 
relinquishment  has  no  effect  upon  his  right  to  recover  damages  for  the  first  taking.^^ 

s.  Concealment  of  Property.  In  an  action  for  levying  upon  goods  which  were 
exempt  from  execution,  the  officer  may  show,  in  mitigation  of  damages,  that  the 
debtor  had  other  property,  exceeding  in  value  the  amount  of  his  exemption, 
which  he  fraudulently  withheld  from  levy.*^^ 

22.  Extent  of  Liability  —  a.  Wrongful  Seizure  in  General  —  (i)  Where 
Owner  Does  Not  Regain  Possession.  Where  property  wrongfully  seized  by 
a  sheriff  is  not  restored  to  the  owner,  the  officer  is  liable  for  the  value  of  the  prop- 
eytj    Sit  the  time  of  the  seizure    and  at  the  place  where  the  property  was  when 


89.  Weston  v.  Dorr,  25  Me.  176,  43  Am. 
Dec.  259. 

90.  Freeman  v.  Smith,  30  Pa.  St.  264. 

91.  Alabama. —  Screws  v.  Watson,  48  Ala. 
628. 

California.—  Sukeforth  V.  Lord,  87  Cal.  399, 
25  Pac.  497  (holding  that  the  award  cannot 
be  less  than  the  admitted  value  of  the  prop- 
erty) ;  Sherman  v.  Finch,  71  Cal.  68,  11  Pac. 
847;  Pelberg  v.  Gorham,  23  Cal.  349;  Van 
Pelt  V.  Littler,  14  Cal.  194;  Phelps  v.  Owens, 
11  Cal.  22. 

Dakota.—  Keith  v.  Haggart,  4  Dak.  438,  33 
N.  W.  465;  Bates  v.  Callender,  3  Dak.  256, 
16  K  W.  506. 

Delaware. —  Kirkley  v.  Lacey,  7  Houst.  213, 
30  Atl.  994. 

Illinois. —  McGillis  v.  Bishop^  27  111.  App. 
53. 

Indiana. —  Dugan  v.  Melogue,  7  Blaekf. 
144. 

Louisiana. —  Ader  v.  Foley,  50'  La.  Ann. 
1262,  24  So.  333. 

Maine. —  Warren  v.  Kelley,  80  Me.  512,  15 
Atl.  49  (holding  that  such  is  the  rule  where 
plaintiff  is  the  general  owner  of  the  property 
or  has  only  a  special  ownership  and  is  an- 
swerable over  to  others)  ;  Weston  v.  Dorr,  25 
Me.  176,  43  Am.  Dec.  259;  Smith  v.  Putney, 
18  Me.  87. 

Massachusetts. —  Clapp  v.  Thomas,  7  Allen 
188;  Mitchell  v.  Stetson,  7  Cush.  435;  Ayer 
V.  Bartlett,  9  Pick.  156. 

Michigan. —  Rathbun  v.  Ranney,  14  Mich. 
382. 

Missouri.— Stsite  v.  Smith,  31  Mo.  566; 
State  V.  Fidelity,  etc.,  Co.,  94  Mo.  App.  184, 
67  S.  W.  958;  Green  v.  Stephens,  37  Mo.  App. 
641 ;  Vaughn  v.  Fisher,  32  Mo.  App.  29. 

Nebraska. —  Maul  v.  Drexel,  55  Nebr.  446, 
76  N.  W.  163;  Barlass  v.  Braash,  27  Nebr. 
212,  42  N.  W.  1028. 

New  Jersey. —  Farrel  v.  Col  well,  30  N.  J.  L. 
123,  holding  that  in  an  action  against  a  con- 
stable for  levying  on  a  horse  of  plaintiff  as 
belonging  to  a  third  person,  the  measure  of 
damages  was  the  value  of  the  horse  to  plain- 
tiff in  his  business. 

New  York. —  Moravec  v.  Grell,  78  N.  Y. 
App.  Div.  146,  79  N.  Y.  Suppl.  533. 

North  Carolina. — Duvall  v.  Rollins,  68  N.  C. 
220. 

Ohio. —  .Searles  v.  Abbey,  4  Ohio  Dec.  (Re- 
print) 48,  Clev.  L.  Rec.  63. 
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Pennsylvania. —  Rogers  v.  McDowell,  134 
Pa.  St.  424,  21  Atl.  166. 

Texas. —  Nash  v.  Noble,  46  Tex.  Civ.  App. 
369,  102  S.  W.  736. 

Virginia. —  Anderson  v.  Fox,  2  Hen.  &  M. 
245;  Crump  v.  Ficklin,  1  Patt.  &  H.  201. 

Washington. — Skavdale  v.  Moyer,  21  Wash. 
10,  56  Pac.  841,  46  L.  R.  A.  481. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  307. 

An  appraisement  for  exemption  purposes 
does  not  furnish  a  measure  of  value  in  an 
action  against  a  sheriff  for  the  wrongful  de- 
tention and  conversion  of  the  property.  Bates 
V.  Callender,  3  Dak.  256,  16  N.  W.  506. 

The  fair  market  value  of  the  property  is 
the  measure  of  damages.  Barlass  v.  Braa,sh, 
27  Nebr.  212,  42  N.  W.  1028;  Newman  v. 
Kane,  9  Nev.  234. 

Proceeds  of  sale  as  evidence  of  value.— 
Where  a  sheriff  has  sold  the  property  wrong- 
fully seized  by  him,  he  cannot,  in  an  action 
against  him  for  the  seizure,  claim  that  the 
property  was  worth  less  than  the  amount 
which  he  received  for  it,  but  he  is  liable  for 
that  amount.  Kirkley  v.  Lacey,  7  Houst. 
(Del.)  213,  30  Atl.  994;  Skavdale  v.  Moyer, 
21  Wash.  10,  56  Pac.  841,  46  L.  R.  A.  481. 
The  proceeds  of  such  sale  do  not,  however,  fix 
the  measure  of  damages  as  against  the  owner, 
but  he  is  entitled  to  recover  the  value  of  the 
property  as  it  stood  before  its  removal.  Ayer 
V.  Bartlett,  9  Pick.  (Mass.)  156. 

92.  Alabama. —  Screws  v.  Watson,  48  Ala. 
628. 

California. —  Sherman  v.  Finch,  71  Cal.  68, 
11  Pac.  847;  Pelberg  v.  Gorham,  23  Cal.  349; 
Phelps  V.  Owens,  11  Cal.  22. 

Mame.— Warren  v.  Kellev,  80  :\re.  512,  15 
Atl.  49;  Weston  v.  Dorr,  25  Me.  176,  43  Am. 
Dec.  259;  Smith  v.  Putney,  18  Me.  87. 

Massachusetts. — Mitchell  v.  Stetson,  7  Cush. 
435. 

Missouri. —  Green  v.  Stephens,  37  ]\lo.  App. 
641. 

Nebraska. —  Maul  r.  Droxel,  55  Nebr.  446, 
76  N.  W.  103;  Barlass  r.  Braash,  27  Nebr. 
212,  42  N.  W.  1028. 

North  Carolina. — Duvall  r.  Rollins,  68  N.  C. 
220. 

Virginia. —  Crump  v.  Ficklin,  1  Patt.  &  H. 
201. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  307. 
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seized/^' together  with  a  fair  compensation  for  the  time  and  money  expended  in 
pursuit  of  the  property.  But  plaintiff  cannot,  in  addition  thereto,  recover  the 
vahie  of  the  use  or  hire  of  the  property  after  the  seizure. 

(ii)  Where  Owner  Regains  Possession.  Where  the  owner  recovers  his 
property  he  is  considered  as  having  received  it  in  mitigation  of  damages  and  the 
measure  of  damages  is  the  expense  of  procuring  its  return;  and  so  where  plaintiff 
has  repurchased  his  property  the  measure  of  damages  is  the  amount  paid  by  him 
therefor,®'  together  with  any  special  damage  which  may  be  shown, such  as  a 
depreciation  in  the  value  of  the  property  while  it  was  withheld. Apart  from 
the  expense  of  regaining  possession,  if  it  appears  that  the  property  has  a  usable 
value  the  officer  is  hable  for  the  value  of  the  use  of  the  property  during  the  time 
of  its  detention  by  him/  unless  the  circumstances  were  such  that  the  seizure  did 


The  amount  for  which  the  officer  sold  the 
goods  is  not  a  proper  criterion  for  determin- 
ing their  value  at  the  time  of  their  conver- 
sion. Maul  V.  Drexel,  55  Nebr.  446,  76  N.  W. 
163. 

93.  Ayer  v.  Bartlett,  9  Pick.  (Mass.)  156; 
Barlass  v.  Braash,  27  Nebr.  212,  42  N.  W. 
1028. 

Property  seized  while  in  transitu. —  In  tres- 
pass against  a  sheriff  for  a  wrongful  attach- 
ment of  property  in  transitu,  the  measure  of 
damages  is  the  value  of  tlie  property  at  the 
time  in  the  place  of  consignment,  less  the 
charges  of  the  carriers  for  delivering  it  there. 
Eby  V.  Schumacher,  29  Pa.  St.  40. 

94.  Irwin  v.  McDowell,  91  Cal.  119,  27 
Pac.  601;  Sherman  v.  Finch,  71  Cal.  68,  11 
Pac.  847;  Keith  v.  Haggart,  4  Dak.  438,  33 
N.  W.  465.  But  compare  Brinker  V.  Lein- 
kauff,  64  Miss.  236,  1  So.  170. 

95.  Daniel  v.  Holland,  4  J.  J.  Marsh.  (Ky.) 
18. 

96.  California.—  Blewett  v.  Miller,  131  Cal. 
149,  63  Pac.  157. 

Louisiana. —  See  Ader  v.  Folev,  50  La.  Ann. 
1262,  24  So.  333. 

North  Carolina. —  Jones  v.  Alsbrcok,  115 
N.  C.  46,  20  S.  E.  170. 

Pennsylvania. —  Hyde  v.  Kiehl,  183  Pa.  St. 
414,  38  Atl.  998;  Kline  v.  McCandless,  139 
Pa.  St.  223,  20  Atl.  1045. 

England. —  Keene  v.  Dilke,  4  Exch.  388,  18 
L.  J.  Exch.  440,  holding  that  where  a  sheriff 
wrongfully  seized  goods  which  were  after- 
ward taken  from  him  by  another  wrong-doer, 
the  owner  of  the  goods  might,  in  an  action 
against  the  sheriff,  recover  as  special  damages 
the  amount  necessarily  paid  to  the  other 
wrong-doer,  in  order  to  get  back  the  goods. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  307. 

97.  Arkansas. —  Parham  v.  McMurray,  32 
Ark.  261. 

California. —  Blewett  v.  Miller,  131  Cal. 
149,  63  Pac.  157. 

Connecticut. —  Baldwin  t\  Porter,  12  Conn. 
473  [approved  in  Lazarus  v.  Ely,  45  Conn. 
504;  Curtis  v.  Ward,  20  Conn.  204]. 

Kansas. —  Dodson  v.  Coopijr,  37  Kan.  346, 
15  Pac.  200. 

Minnesota. — •  Leonard  v.  Maginnis,  34  Minn. 
506,  26  N.  W.  733. 

New  Hampshire. — Felton  v.  Fuller,  35  N.  II. 
226. 
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Pennsylvania. —  Hyde  v.  Kiehl,  183  Pa.  St. 
414,  38  Atl.  998;  Rogers  v.  McDowell,  134 
Pa.  St.  424,  21  Atl.  166;  Forsyth  v.  Palmer, 

14  Pa.  St.  96,  53  Am.  Dec.  519. 

Texas. —  Field  v.  Munster,  11  Tex.  Civ.  App. 
341,  32  S.  W.  417  [affirmed  in  89  Tex.  102, 
33  S.  W.  852  {overruling  Hart  v.  Blum,  76 
Tex.  113,  13  S.  W.  181;  Schoolher  v. 
Hutchins,  66  Tex.  324,  1  S.  W.  266;  Casey 
V.  Chaytor,  5  Tex.  Civ.  App.  385,  23  S.  W. 
1114)]. 

^\isconsin. — •  Sprague  v.  Brown,  40  Wis. 
612. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  307. 

Where  a  sheriff  wrongfully  levies  on  and 
sells  exempt  property  in  connection  with 
other  property,  and  all  is  repurchased  by  the 
owner  for  less  than  its  value,  the  amount  so 
paid  should  be  apportioned  between  the  ex- 
empt and  the  other  property  in  determining 
the  damages  caused  by  the  seizure  and  sale  of 
the  exempt  property.  Blewett  V.  Miller,  131 
Cal.  149,  63  Pac.  157. 

Where  the  property  is  bought  in  for  plain- 
tiff by  his  agent  he  cannot  waive  his  rights 
and  treat  the  purchase  as  being  by  the  agent 
for  himself  in  order  to  recover  the  full  value 
of  the  property  from  the  sheriff.  Hvde  V. 
Kiehl,  183  Pa.  St.  414,  38  Atl.  998. 

Sheriff  cannot  object  that  sum  paid  ex- 
ceeds value  of  property. —  Leonard  v.  Magin- 
nis, 34  Minn.  506,  26  N.  W.  733.  But  com- 
pare Sprague  V.  Brown,  40  Wis.  612. 

98.  California. —  Blewett  i\  Miller,  131  Cal. 
149,  63  Pac.  157. 

Kansas.— Bodson  v.  Cooper,  37  Kan.  346, 

15  Pac.  200. 

New  Hampshire. —  Felton  v.  Fuller,  35  N.  H. 
266. 

Pennsylvania. —  Hyde  V.  Kiehl,  183  Pa.  St. 
414,  38  Atl.  998. 

Wisconsin. — •  Sprague  v.  Brown,  40  Wis. 
612. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  307. 

99.  Dodson  v.  Cooper,  37  Kan.  346,  15  Pac. 
200;  Field  V.  Munster,  11  Tex.  Civ.  App.  341, 
32  S.  W.  417  [affirmed  in  89  Tex.  102,  33 
S.  W.  852  {overruling  Hart  v.  Blum,  76  Tex. 
113,  13  S.  W.  181;  Schoolher  v.  Hutchins,  66 
Tex.  324,  1  S.  W.  266;  Casey  v.  Chaytor,  5 
Tex.  Civ.  App.  385,  23  S.  W.  1114)]. 

1.  Clapp  V.  Thomas,  7  Allen  (Mass.)  188; 
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not  deprive  the  owner  of  the  use  of  his  property,^  together  with  the  amount  of 
any  damage  to  the  property  occasioned  by  the  officer  or  his  agents  while  it  was 
under  seizure.^  Where  the  property  seized  is  kept  for  sale  rather  than  for  use, 
the  measure  of  damages  is  the  diminution  of  the  value  of  the  property  by  reason 
of  its  seizure  and  detention.^ 

(ill)  Injury  to  Business  and  Credit.  It  has  been  held  that  in  an  action 
against  a  sheriff  for  wrongfully  seizing  property  the  injury  to  plaintiff's  business  ^ 
and  credit  ^  is  proper  to  be  considered  in  fixing  the  damages.  But  in  an  action 
against  a  sheriff  by  a  merchant  for  wrongful  seizure  of  part  of  his  stock  in  trade, 
by  reason  of  which  he  was  compelled  to  discontinue  business  and  sell  the  balance 
of  his  stock  for  less  than  its  value,  the  loss  resulting  from  the  sale  of  such  balance 
was  held  too  remote  a  consequence  of  the  levy  to  form  the  basis  of  an  assessment 
of  damages.'^ 

(iv)  Loss  OF  Profits.  That  a  loss  of  prospective  profits  is  an  element  of 
damage  in  an  action  for  a  wrongful  seizure  of  plaintiff's  stock  in  trade  has  been 
both  affirmed  ^  and  denied.^ 

(v)  Counsel  Fees.  One  whose  property  has  been  wrongfully  seized  cannot 
recover  from  the  officer  the  attorney's  fees  which  he  has  incurred  and  paid  in 
asserting  or  defending  his  claim  to  the  property, nor  can  the  fee  of  the  attorney 
who  brings  the  action  for  the  wrongful  seizure  be  allowed  as  part  of  the  damages. 

b.  Seizure  of  Mortgaged  Property.^^    Where  mortgaged  property  is  wrong- 


Luce  V.  Hoisington,  56  Vt.  436;  Shearer  V. 
Taylor,  106  Va.  26,  55  S.  E.  7. 

The  value  of  the  use  at  the  place  where 
the  property  is  located  furnishes  the  cri- 
terion. Shearer  v.  Taylor,  106  Va.  26,  55 
S.  E.  7. 

2.  Shearer  v.  Taylor,  106  Va.  26,  29,  55 
S.  E.  7,  29,  where  it  appeared  that  the  fur- 
niture levied  on  was  in  storage  when  levied 
on  and  remained  in  storage  for  some  time 
after  it  was  released,  and  the  court  said: 

If  no  use  of  the  property  was  contemplated 
by  the  plaintiff,  she  suffered  no  loss  of  use  in 
consequence  of  the  levy,  and  therefore  was  not 
damaged." 

3.  Shearer  v.  Taylor,  106  Va.  26,  55  S.  E. 
7,  holding  that  whether  there  had  been  any 
such  damage  w^as  a  question  for  the  jury. 

4.  Palmer  v.  Augen^tein,  18  App.  Cas. 
(D.  C.)  511,  513  (where  it  is  said:  "In 
other  words,  it  was  the  market  value  of  the 
goods  at  the  time  and  place  of  seizure,  less 
their  market  value  at  the  time  of  their  re- 
turn ")  ;  Green  v.  Stephens,  37  Mo.  App.  641 ; 
Searles  i\  Abbey,  4  Ohio  Dec.  (Reprint)  48, 
Clev.  L.  Rec.  63. 

5.  Ader  v.  Foley,  50  La.  Ann.  1262,  24 
So.  333;  Kyd  v.  Cook,  56  Nebr.  71,  76  N.  W. 
524,  71  Am.  St.  Rep.  601.  Contra,  Phelps  v. 
Owens,  11  CaJ.  22  (where  trespass  not  wilful 
or  wanton)  ;  Searles  v.  Abbey,  4  Ohio  Dec. 
(Reprint)  43,  Clev.  L.  Rec.  63.  And  see 
Dexter  v.  Paugh,  18  Cal.  372. 

6.  Ader  v.  Foley,  50  La.  Ann.  1262,  1265, 
24  So.  333  (where  it  is  said:  "  In  connection 
with  the  alleged  injury  to  plaintiff's  business 
and  credit  we  must  give  due  consideration  to 
his  condition  of  financial  embarrassment  re- 
sulting, as  we  gather  from  the  record  in  his 
cession  to  his  creditors")  ;  Kyd  r.  Cook,  56 
No'br.  71,  76  N.  W.  524,  71  Am.  St.  Rep.  661. 

7.  Casper  v.  Klippen,  61  Minn.  353,  63 
N.  W.  737,  52  Am.  St.  Rep.  604. 


8.  Kyd  V.  Cook,  56  Nebr.  71,  76  N.  W. 
524,  71  Am.  St.  Rep.  661  (so  holding  on  the 
ground  that  a  loss  of  profits  is  a  loss  which 
may  be  reasonably  and  naturally  expected  to 
follow  from  the  closing  up  of  a  merchant's 
place  of  business,  and  the  seizure  of  his 
goods)  ;  Langan  v.  Potter,  8  Misc.  (N.  Y.) 
541,  28  N.  Y.  Suppl.  752.  See  also  Nightin- 
gale V.  Scannell,  18.  Cal.  315,  326,  where  it  is 
said :  "  There  may  be  cases  in  which  it  would 
be  proper  to  award  damages  upon  the  basis  of 
a  calculation  of  profits,  but  in  this  case  there 
were  no  data  for  the  calculation  to  proceed 
upon." 

9.  Casper  v.  Klippen,  61  Minn.  353,  63 
N.  W.  737,  52  Am.  St.  Rep.  604  (so  holding 
on  the  ground  that  the  loss  of  profits  is  too 
remote  and  uncertain  to  be  allowed)  ;  Moravee 
v.  Grell,  78  N.  Y.  App.  Div.  146,  79  N.  Y. 
Suppl.  533  (holding  that  the  allowance  of 
interest  takes  the  place  of  a  recovery  for  loss 
of  profits ) . 

The  value  of  the  goods  in  the  retail  mar- 
ket is  not  the  proper  measure  of  damages 
for  a  wrongful  seizure.  State  v.  Smith,  31 
Mo.  566. 

10.  Kansas. — Adams  r.  Gillam,  53  Kan. 
131,  36  Pac.  51. 

Kentuckij. —  Vaughn  v.  Justice,  78  S.  W. 
424,  25  Ky.  L.  Rep.  1666. 

Maryland. —  Corner  v.  Mackintosh,  48  Md. 
374. 

Mississippi. —  Brinker  r.  Leinkauff,  64 
Miss.  236,  1  So.  170. 

Texas.— McCnvt  v.  Maddox,  68  Tex.  450, 
5  S.  W.  150.  Rut  compare  Findley  r.  Mitch- 
ell, 50  Tex.  143. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  298. 

11.  Ador  r.  Foley.  50  La.  Ann.  V2&2.  24 
So.  333. 

12.  Mortgaged  property  generally  see 
Chattel  Moktgages,  6  Cye.  980. 
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fully  seized  and  thereby  lost  to  the  mortgagee,  he  is  entitled  to  recover  from  the 
officer  the  amount  of  his  mortgage  if  the  property  is  worth  so  much/^  or  the  value 
of  the  property  if  it  is  worth  less  than  the  mortgage  debt/*  together  with  com- 
pensation for  the  loss  of  time  and  expenses  properly  incurred  in  pursuit  of  the 
property  in  either  case.^^ 

e.  Seizure  of  Pledged  Property.^^  In  an  action  by  a  pledgee  against  a  sheriff 
for  a  conversion  of  goods  pledged,  if  the  sheriff  has  seized  them  under  a  lawful 
writ  in  his  hands^  he  will  be  treated  as  in  privity  with  the  owner,  the  pledgor, 
provided  he  has  pursued  the  law  in  making  such  seizure,  and  will  be  held  only 
for  plaintiff's  special  interest  in  the  goods;  but  in  any  other  event  he  will  be 
treated  as  a  stranger  and  held  for  their  full  value.^^ 

d.  Seizure  of  Property  Subject  to  Landlord's  Lien.^^  Where  an  officer  seizes 
and  sells  property  which  is  subject  to  a  landlord's  lien,  by  reason  of  which  the 
lien  is  lost,  the  measure  of  damages  is  the  value  of  the  property,^**  unless  such 
value  exceeds  the  amount  of  the  rent  due,  in  which  case  the  latter  amount  is  the 
measure  of  damages.-^ 

e.  Seizure  of  Property  in  Custody  of  Law.  An  officer  who  seizes  and  sells 
property  which  at  the  time  of  the  seizure  was  in  the  custody  of  another  officer 
under  a  prior  seizure  is  liable  to  the  latter  officer  for  the  value  of  such  property .^^ 

F.  Liabilities  Arising  Out  of  Custody  of  Property  —  l.  Loss  of  or 
Injury  to  Property  —  a.  General  Liability  of  Officer.  A  sheriff  who  has  property 
in  his  custody  is  liable  for  the  loss  thereof  or  injury  thereto  resulting  from  his 
failure  to  use  due  care  and  difigence  to  preserve  the  same,^^  and  property  is  lost 
within  this  rule  where  it  goes  beyond  the  reach  of  the  party  for  whom  it  was  the 


13.  California. — Irwin  v.  McDowell,  91  Cal. 
119,  27  Pae.  601. 

Indiana. —  Collins  V.  State,  3  Ind.  App. 
542,  30  N.  E.  12,  50  Am.  St.  Rep.  298. 

Montana. —  Roclieleau  v.  Boyle,  12  Mont. 
590,  31  Pae.  533. 

Washington. —  Sheehan  v.  Levy,  1  Wash. 
149,  23  Pac.  802. 

United  States. —  Norris  v.  McCanna,  29 
Fed.  757. 

■See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  307. 

14.  California. —  Irwin  V.  McDowell,  91 
Cal.  119,  27  Pac.  601. 

Montana. —  Rocheleau  v.  Boyle,  12  Mont. 
590,  31  Pac.  533. 

Nebraska. —  Hamilton  v.  Lau,  24  Nebr.  59, 
37  N.  W.  688. 

Washington. —  Sheehan  v.  Levy,  1  Wash. 
149,  23  Pac.  802. 

United  States. —  Norris  V.  McCanna,  29 
Fed.  757. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  307. 

15.  Irwin  v.  McDowell,  91  Cal.  119,  27 
Pac.  601. 

16.  Pledged  property  generally  see 
Pledges,  31  Cyc.  779. 

17.  Treadwell  v.  Davis,  34  Cal.  601,  94 
Am.  Dec.  770. 

18.  Treadwell  v.  Davis,  34  Cal.  601,  94 
Am.  Dee.  770. 

19.  Landlord's  lien  generally  see  Land- 
I.OBD  AND  Tenant,  24  Cyc.  1244. 

20.  Burket  r.  Boude,  3  Dana  (Ky.)  209; 
Crawford  v.  Jarrett,  2  Leigh  (Va.)  630. 

21.  Burket  v.  Boude,  3  Dana  (Ky.)  209. 

22.  Robinson  r.  Ensign,  6  Gray  (Mass.) 
300,  holding  that  where  plaintiff  levied  an 
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attachment  in  favor  of  A  on  certain  property 
which  he  left  with  a  keeper,  and  defendant, 
by  his  deputy,  levied  an  attachment  in  favor 
of  B  on  the  same  property,  having  the  same 
keeper  in  charge^  and  subsequently  plaintiff 
levied  another  attachment  in  favor  of  0  on 
the  property,  the  subsequent  withdrawal  of 
an  execution  in  favor  of  A  did  not  entitle 
defendant  to  have  the  amount  of  such  execu- 
tion deducted  from  the  value  of  the  property 
in  fixing  his  liability. 

23.  Alabama. —  O'Bryan  v.  Webb,  142  Ala. 
259,  37  So.  935;  Eldridge  v,  Spence,  16  Ala. 
682. 

Arkansas.. —  Hearn  v.  Ayres,  77  Ark.  497, 
92  S.  W.  768. 

California. —  Aigeltinger  v.  Whelan,  133 
Cal.  110,  65  Pac.  125  (holding  that  where  a 
sheriff,  without  an  order  of  court,  allowed 
attached  property  in  his  possession  to  be 
sold  by  a  warehouseman  for  storage  charges, 
he  was  liable  for  conversion)  ;  Sanford  V. 
Boring,  12  Cal.  539. 

Delaware. —  Janiver  v.  Vandever,  3  Harr. 
29. 

Georgia. —  Johns  v.  Robinson,  119  Ga.  59, 
45  S.  E.  727;  Gilmore  v.  Moore,  30  Ga.  628. 

Indiana. —  Stewart  v.  Nunemaker,  2  Ind. 
47;  State  v.  Nelson,  Smith  401. 

Iowa. —  Cresswell  v.  Burt,  61  Iowa  590',  16 
N.  W.  730;  Dean  v.  Goddard,  13  Iowa  292, 
81  Am.  Dec.  433. 

Kentucky. —  Rowe  v.  Williams,  7  B,  Mon. 
202;  Conover  v.  Com.,  2  A.  K.  Marsh.  566, 
12  Am.  Dec.  451,  holding  that  a  sheriff  who 
loses  goods  seized  on  execution  after  defend- 
ant has  paid  plaintiff'  the  amount  of  the 
execution  will  be  liable  to  defendant  for 
their  value  on  proof  of  payment  of  the  debt. 
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duty  of  the  sheriff  to  keep  it  available.^*  So  if  goods  Avhich  a  sheriff  has  attached 
are  taken  from  him  by  force,  it  is  his  duty  to  retake  them,  by  summoning  the 
'posse  comitatus  or  by  replevin,  if  no  other  way  presents  itself,  failing  in  which 
he  is  liable  for  the  loss.^^ 

b.  Loss  or  Injury  Through  Act  or  Neglect  of  Custodian  or  Keeper.^^  A 
sheriff  who  has  property  in  his  official  custody  is  liable  for  a  loss  of  or  injury  to 
the  same  resulting  from  the  default  or  negligence  of  a  keeper  or  custodian  whom 
he  has  placed  in  charge  of  the  property;  and  where  a  sheriff  leaves  property 
levied  on  in  the  debtor's  possession,  and  it  is  taken  beyond  the  jurisdiction  of  the 
court,  so  that  plaintiffs  in  execution  lose  a  portion  of  their  debt,  the  sheriff  is 


Louisiana. —  Lambeth  v.  Jeffrian^  41  La. 
Ann.  749,  6  So.  558 ;  McRay  v.  Scott,  39  La. 
Ann.  1116,  2  So.  584;  McCarthy  v.  Lewis,  5 
La.  Ann.  115;  Green  v.  Garcia,  3  La.  Ann. 
702. 

Mame.— Willard  v.  Whitney,  49  Me.  235; 
Franklin  Bank  v.  Small,  24  Me.  52;  Love- 
joy  V.  Hutchins,  23  Me.  272 ;  Higgins  v.  Ken- 
drick,  14  Me.  83;  Weld  v.  Green,  10  Me.  20. 

Massachusetts. —  Rich  v.  Bell,  16  Mass. 
294;  Tyler  v.  Ulmer,  12  Mass.  163;  Phillips 
V.  Bridge,  11  Mass.  242;  Sewall  v.  Mattoon, 
9  Mass.  535.  See  also  Howard  v.  Smith,  12 
Pick.  202. 

Michigan. —  Standard  Wine  Co.  v.  Chip- 
man,  135  Mich.  273,  97  K  W.  679,  106  Am. 
St.  Rep.  394. 

Mississippi. —  Collins  v.  Terrall,  2  Sm.  & 
M.  383. 

New  Hampshire. —  Barrett  v.  White,  3 
N.  H.  210.  14  Am.  Dec.  352. 

New  York. —  Moore  v.  Westervelt,  27 
N.  Y.  234  [affirming  9  Bosw.  558] ;  Moore  v. 
Westervelt,  21  N.  Y.  103  [reversing  1  Bosw. 
357];  Steffin  v.  Steffin,  4  N.  Y.  Civ.  Proc. 
179;  Browning  V.  Hanford,  5  Hill  588,  40 
Am.  Dec.  369;  Jenner  V.  Joliflfe,  9  Johns. 
381. 

North  Carolina. —  Gay  v.  Mitchell,  146 
N.  C.  509,  60  S.  E.  426;  'McLean  v.  Douglass, 
28  N.  C.  233. 

Pennsylvania. —  Hartleib  V.  "McLane,  44 
Pa.  St.  510,  84  Am.  Dec.  464;  Clevenger's 
Estate,  1  Lane.  L.  Rev.  277. 

Tennessee. —  Snell  v.  State,  2  Swan  344. 

Texas.— Smith,  v.  Tooke,  20  Tex.  750; 
Cleveland  v.  Tittle,  3  Tex.  Civ.  App.  191,  22 
S.  W.  8. 

Vermont. —  Fay  v.  Munson,  40  Vt.  468; 
Briggs  V.  Taylor,  28  Vt.  180. 

Canada.— Hobbs  v.  Hall,  14  U.  C.  O.  P. 
479. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  200. 

Where  a  sheriff  deposits  in  a  bank  money 
collected  on  fieri  facias  he  is  liable  for  the 
loss  of  the  same  through  the  failure  of  the 
bank.  Phillips  v.  Lamar,  27  Ga.  228,  73  Am. 
Dec.  731. 

Taking  of  property  by  receiver. — A  sheriff, 

being  in  possession  of  a  stock  of  goods  by 
virtue  of  a  levy  made  in  pursuance  of  writs 
of  attachment  in  his  hands,  is  not  respon- 
sible to  a  subsequent  chattel  mortgagee  for 
conversion,  when  a  receiver,  duly  appointed 
by  the  court  from  which  the  orders  of  at- 
tachment issued,  takes  exclusive  control  and 


possession  of  the  goods,  sells  the  same,  and 
receives  the  proceeds.  Smith-Frazier  Boot, 
etc.,  Co.  V.  Ware,  47  Kan.  483,  28  Pac. 
159. 

24.  California. —  Sanford  v.  Boring,  12  Cal. 
539. 

Georgia. —  O'Pry  v.  Kennedy,  86  Ga.  662, 
12  S.  E.  940. 

Indiana. —  Collins  v.  State,  3  Ind.  App. 
542,  30  N.  E.  12,  50  Am.  St.  Rep.  298. 

Kentucky. —  Rowe  v.  Williams,  7  B.  Mon. 
202. 

Louisiana. —  Crane  v.  Quinn,  23  La.  Ann. 
512;  Byrne  v.  Anderson,  8  La.  Ann.  139. 

Maine. —  Lovejoy  v.  Hutchins,  23  Me.  272; 
Humphreys  v.  Cobb,  22  Me.  380;  Higgins  V. 
Hendrick,  14  Me.  83. 

Massachusetts. —  Congdon  v.  Cooper,  15 
Mass.  10;  Tyler  v.  Ulmer,  12  Mass.  163; 
Phillips  V.  Bridge,  11  Mass.  242;  Sewall  v» 
Mattoon,  9  Mass.  535. 

New  Yor/c— Steffin  v.  Steffin,  4  N.  Y.  Civ. 
Proc.  179. 

State  v.  Fuller,  14  Ohio  545. 
Yermont. —  Brandon  Iron  Co.  v.  Gleason, 

24  Vt.  228. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  195,  200. 

Where  a  rescue  of  personalty  levied  on  is 
effected,  the  sheriff  is  responsible.  State  v, 
Lowry,  8  Mo.  48. 

The  issuance  of  a  venditioni  exponas  is  not 
a  prerequisite  to  an  action  against  a  sheriff 
who  has  negligently  permitted  the  removal 
of  goods  levied  on.  Com.  v.  Rowland,  2 
Del.  Co.  (Pa.)  31. 

25.  Wood  v..  Bodine,  32  Hun  (N.  Y.)  354. 

26.  Liability  of  sheriff  for  acts  or  omis- 
sions of  deputies  see  supra,  V.  B. 

27.  Alabama. —  Eldridge  v.  Spence,  16  Ala. 
682. 

Florida.—  Chapman  r.  Reddick,  41  Fla.  120, 

25  So.  673. 

Indiana. — -State  v.  Nelson,  1  Ind.  522; 
State  V.  Nelson,  Smith  401. 

Mississippi. —  Collins  v.  Terrall,  2  Sm.  & 
M.  383. 

New  York. —  jMoore  r.  Westervelt.  21  N.  Y. 
103  [rciTcrsi)ig  1  Bosw.  357]  ;  Browning  V. 
Hanford,  5  Den.  586  [rcvcrsinq  7  Hill  120]; 
Browning  v.  Hanford,  5  Hill  588,  40  Am.  Dec. 
369. 

Vcmiont. — 'Briggs  r.  Cleason,  29  Vt.  78. 
Cana(/a.— Hobbs  r.  Hall,  14  U.  C.  C.  P. 
479. 

See  43  Cent.  Dig.  tit.  "  Shor ill's  and  Con- 
stables," §§  195,  200. 
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liable  for  the  damages  sustained,  as  his  responsibiUty  for  property  levied  on  con- 
tinues so  long  as  he  can  keep  possession  under  the  execution.^^  Where  a  sheriff 
delivers  attached  goods  to  a  receiptor,  he  does  so  at  his  own  risk,  unless  the  taking 
of  the  receipt  is  directed  or  ratified  by  the  creditor,  and  is  liable  for  their  safe- 
keeping; 2^  but  a  sheriff  is  not  Hable  for  the  negligence  of  a  receiptor  to  whom  he 
has  delivered  the  attached  property  by  direction  of  plaintiff  in  the  attachment.^^ 

e.  Degree  of  Care  Required.  A  sheriff  is  held  to  the  same  degree  of  prudence, 
vigilance,  and  care  with  respect  to  property  under  seizure  and  in  his  custody  as 
a  careful  and  prudent  man  would  be  likely  to  exercise  over  his  own  property ; 
but  he  is  not  liable  as  an  insurer,  and  hence  if  the  property  in  his  possession  or 
under  his  control  is  lost,  destroyed,  or  damaged  without  neglect  on  his  part  he 
is  not  liable.^^ 


Where  bailee  nominated  by  plaintiff. — ^An 

officer  attaching  goods  on  mesne  process,  and 
delivering  them  for  safe-keeping  to  a  bailee 
nominated  by  plaintiff,  is  not  responsible  to 
plaintiff  for  the  fidelity  of  such  bailee.  Don- 
ham  V.  Wild,  19  Pick.  (Mass.)  520,  31  Am. 
Dec.  161. 

28.  Byrne  n.  Anderson,  8  La.  Ann.  139. 

29.  Porter  v.  Tar  Hon,  Smith  (N.  H.)  372. 

30.  Citizens'  Nat.  Bank  f.  Loomis,  100 
Iowa  266,  69  N.  W.  443,  62  Am.  St.  Rep.  571. 

Directions  of  party  or  attorney  as  affecting 
liability  of  sheriff  generally  see  supra,  V, 
A  9. 

31.  AZaftama.— O'Bryan  t'.  Webb,  142  Ala. 
259,  37  So.  935. 

Indiana. —  Stewart  f.  Nunemaker,  2  Ind. 
47 ;  State  r.  Nelson,  1  Ind.  522. 

Iowa. —  Cresswell  Xt.  Burt,  61  Iowa  590,  16 
N.  W.  730. 

Kentucky. —  Vance  v.  Vanarsdale,  1  Bush 
504. 

Louisiana. —  Lambeth  v.  Joffrion,  41  La. 
Ann.  749,  6  So.  558 ;  McRay  v.  Scott,  39  La. 
Ann.  1116,  2  So.  584. 

Maine.-^  Strout  v.  Pennell,  74  Me.  260 ; 
Mills  V.  Gilbreth,  47  Me.  320,  74  Am.  Dec. 
487. 

Massachusetts. —  Dorman  r.  Kane,  5  Allen 
38.  See  also  Briggs  v.  Dearborn,  99  Mass. 
50,  holding  that  the  responsibility  of  a  sheriff 
for  articles  contained  in  a  boat,  but  not 
forming  a  part  of  it,  at  the  time  of  its  at- 
tachment by  him,  is  merely  that  of  a  bailee 
without  hire. 

Michigan. —  Standard  Wine  Co.  V.  Chipman, 
135  Mich.  273,  97  N.  W.  679,  106  Am.  St.  Rep. 
394. 

Neio  Hampshire. —  Kendall  t\  Morse,  43 
N.  H.  553. 

New  York. — ■  Moore  v.  Westervelt,  27  N.  Y. 
234,  25  How.  Pr.  277  [affirming  9  Bosw.  5581. 

Tennessee. —  Snell  v.  State,  2  Swan  344. 

Vermont. —  Briggs  V.  Taylor,  28  Vt.  180; 
Bridges  v.  Perry,  14  Vt.  262. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  199. 

The  sheriff  is  liable  where  the  property  is 
lost  or  injured  because  of  its  being  kept  in 
an  unsafe  place  (Gilmore  v.  Moore,  30  Ga. 
628;  Jenner  v.  Joliffe,  9  Johns.  (N.  Y.) 
381),  or  negligently  exposed  to  destruction 
(Jenner  v.  Joliffe,  supra). 

32.  AZa&am«.— Price  v.  Stone,  49  Ala.  543; 
Eldridge  v.  Spence,  16  Ala.  682. 
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Arkansas.^  HesiYn  i*.  Ayres,  77  Ark.  497, 
92  S.  W.  768. 

Louisiana. —  McCarthy  v.  Lewis,  5  La.  Ann. 
115. 

Maine. —  Robinson  v.  Barrows,  48  Me.  186, 
holding  that  an  officer  who  has  seized  in- 
toxicating liquors  under  proceedings  in  ac- 
cordance with  the  statute  is  not  responsible 
for  their  deterioration,  occurring  without  his 
fault,  while  they  are  in  the  custody  of  the 
law. 

Massachusetts. —  Blake  v.  Kimball,  106 
Mass.  115;  Parrott  V.  Dearborn,  104  Mass. 
104;  Scovill  v.  Root,  10  Allen  414;  Dorman 
V.  Kane,  5  Allen  38 ;  Hubbell  v.  Root,  2  Allen 
185;  Congdon  v.  Cooper,  15  Mass.  10. 

Michigan. — •  Standard  Wine  Co.  v.  Chipman, 
135  Mich.  273,  97  N.  W.  679,  106  Am.  St. 
Rep.  394. 

Mississippi. — •  State  V.  Dalton,  69  Miss.  611, 
10  So.  578. 

New  Hampshire. —  McConnell  v.  Flanders, 
68  N.  H.  604,  44  Atl.  304;  Eastman  v.  Jud- 
kins,  59  N.  H.  576;  Kendall  v.  Morse,  43 
N.  H.  553;  Barron  v.  Cobleigh,  11  N.  H.  557, 
35  Am.  Dec.  505;  Ferrin  v.  Symonds,  11  N.  H. 
363. 

New  York. —  Moore  v.  Westervelt,  21  N.  Y. 
103  [reversing  1  Bosw.  357] ;  Browning  V. 
Hanford,  5  Den.  586  [reversing  7  Hill  120]; 
Browning  v.  Hanford,  5  Hill  588,  40  Am. 
Dec.  369. 

South  Carolina. —  Emory  v.  Davis,  4  S.  C. 
23. 

Tennessee. —  Cook  r.  Potts,  3  Baxt.  227; 
Turney  V:  Carter,  3  Baxt.  199,  death  of  horse 
levied  on. 

Vermont. —  Bridges  v.  Perry,  14  Vt.  262. 
See  also  Fullam  v.  Stearns,  30  Vt.  443,  hold- 
ing that  where  machinery,  belonging  to  the 
mortgagor,  was  levied  upon  while  in  a  build- 
ing belonging  to  the  mortgagee,  and  the  officer 
was  allowed  by  the  mortgagee  to  sell  it  in 
the  building,  the  officer  and  his  assistants 
were  liable  to  the  mortgagee  for  articles  of 
personal  property  belonging  to  the  latter 
which  were  taken  or  lost  by  the  bidders  with- 
out the  knowledge  of  the  officer  or  those 
assisting  him. 

England.—  Willis  V.  Combe,  Cab.  &  E.  353. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  199. 

The  sheriff  is  not  liable  where  the  property 
is  captured  and  confiscated  by  the  public 
enemy  in  time  of  war  (Congdon  v.  Cooper, 
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d.  Necessity  For  Demand.  Where  the  sheriff  negligently  loses  property  in 
his  official  custody  no  demand  for  a  restoration  thereof  is  necessary  to  support 
an  action  by  the  owner.^^ 

e.  Particular  Matters  Affecting  Liability  —  (i)  Propriety  of  Levy. 
Where  the  officer  levies  on  the  property  of  one  person  under  process  against 
another  and  takes  possession  of  the  property,  he  is  liable  to  the  owner  for  the 
loss  thereof,  although  such  loss  was  not  due  to  his  fault ;  but  no  such  liability 
accrues  where  the  officer  did  not  take  possession  of  the  property  levied  on,  and 
the  loss  was  not  attributable  to  his  fault  or  to  the  making  of  the  levy.^'^  A  sheriff 
is  not  liable  to  account  to  the  creditor  for  property  attached  on  his  suit  where 
that  property  did  not  belong  to  the  debtor,^^  or  was  exempt  from  attachment,^^ 
unless  it  was  attached  by  consent  of  the  owner.^^  So  also  in  an  action  by  a  surety 
against  a  sheriff  for  failing  to  keep  the  property  of  the  principal,  which  was  levied 
on  whereby  the  surety  was  compelled  to  pay  more  than  he  otherwise  would  have 
paid,  it  is  a  sufficient  defense  that  the  property  was  replevied  by  another  person 
who,  in  an  action  whereof  the  surety  herein  had  due  notice,  was  adjudged  to  be 
the  owner.^*' 

(ii)  Validity  of  Judgment  or  Process.^^  A  sheriff  who  is  sued  for 
neglect  to  safely  keep  attached  property  cannot  impeach  the  validity  of  plaintiff's 
judgment  in  the  attachment  suit  in  order  to  escape  liability  ;  and  where  an 
execution  is  not  void,  the  fact  that  it  is  irregular  does  not  relieve  the  sheriff  of 
liability  for  the  loss  of  property  levied  on  thereunder.*^ 

(ill)  Existence  of  Lien.^  In  a  suit  against  a  sheriff  for  not  retaining 
and  selling  on  execution  logs  upon  which  it  has  been  attempted  to  enforce  a  lien 
claim,  if  no  judgment  confirming  the  vahdity  of  the  lien  appears  on  record,  it  is 


15  Mass.  10)  ;  stolen  without  negligence  on 
his  part  (Blake  v.  Kimball,  106  Mass.  115; 
Dorman  v.  Kane,  5  Allen  (Mass.)  38.  Contra, 
Hartleib  v.  McLane,  44  Pa.  St.  510,  84  Am. 
Dec.  464;  Clevenger's  Estate,  1  Lane.  L.  Rev. 
(Pa.)  277),  or  destroyed  by  fire  where  there 
was  no  apparent  reason  for  thinking  the 
place  where  the  goods  were  kept  unsafe  ( State 
V.  Dalton,  69  Miss.  611,  10  So.  578;  Norris 
V.  McCanna,  29  Fed.  757). 

Conversion  by  bailee. — An  officer  who  at- 
taches goods  by  virtue  of  a  writ,  and  deposits 
them  for  safe-keeping  with  a  bailee,  who  con- 
verts them  to  his  own  use  without  the  knowl- 
edge or  assent  of  the  officer,  is  not  liable  as 
a  joint  trespasser  with  such  bailee.  Barron 
V.  Cobleigh,  11  N.  H.  557,  35  Am.  Dec.  505. 

Estoppel  of  creditor. — An  attaching  cred- 
itor, knowing  the  circumstances  and  assenting 
to  what  is  done,  is  estopped  from  claiming 
that  the  officer's  act  in  leaving  the  property 
in  the  care  of  a  keeper  was  negligent.  East- 
man V.  Judkins,  59  N.  H.  576. 

Property  left  with  defendant. — Where  ati 
action  of  replevin  was  brought  against  the 
master  of  a  vessel  lying  at  a  pier,  for  her 
cargo,  and  the  sheriff  declined  to  deliver  the 
cargo  to  plaintiff  until  his  surety  justified, 
but  put  a  keeper  in  charge  of  the  cargo  with 
the  consent  of  the  master,  the  sheriff  did 
not  under  the  circumstances  become  an  in- 
surer of  the  cargo  by  not  removing  it,  and 
hence  where  the  vessel  sank  the  sheriff'  was 
not  liable  to  plaintiff  in  replevin  for  the 
damages  sustained  by  the  cargo  and  the  ex- 
pense of  raising  it,  unless  he  was  guilty  of 
negligence  in  not  taking  i)voper  precautions 
for  the  security  of  the  vessel.     Moore  v. 


Westervelt,  21  K  Y.  103  [reversing  1  Bosw. 
357]. 

33.  Conover  v.  Com.,  2  A.  K.  Marsh.  (Ky.) 
566,  567,  12  Am.  Dec.  451  (where  it  is  said: 
"  It  is  the  negligence  of  the  sheriff  in  keeping 
the  goods,  and  not  his  refusal  to  restore  them, 
that  constitutes  the  cause  of  action")  ;  John- 
son V.  Edson,  2  Aik.  (Vt.)  299  (holding  that 
one  whose  goods  are  attached  by  a  sheriff  and 
delivered  to  a  receiptor,  who  converts  them 
to  his  own  use,  may,  after  final  judgment  in 
his  favor,  maintain  trover  against  the  attach- 
ing officer,  without  demanding  the  goods ) . 

34.  Duncan  v.  Stone,  45  Vt.  118. 

35.  Sammis  v.  Slv,  54  Ohio  St.  511,  44 
N.  E.  508,  56  Am.  St.  Rep.  731,  so  holding 
in  a  case  where  an  attachment  was  levied 
on  the  property  of  a  third  person  under  the 
mistaken  belief  that  it  belonged  to  defendant 
in  the  attachment  suit,  but  no  such  custody 
was  taken  of  the  property  by  the  officer  as 
deprived  the  owner  of  his  control  over  it,  and 
it  was  lost  by  fire  before  the  commencement 
of  a  suit  for  the  conversion. 

36.  West  V.  Meserve,  17  N.  H.  432;  Cilley 
V.  Jenness,  2  N.  H.  87. 

37.  Cilley  f.  Jenness,  2  N.  H.  87. 

38.  Cilley  f.  Jenness,  2  N.  H.  87. 

39.  Wells  r.  Baldwin,  61  Ind.  265. 

40.  Sec,  generallv,  Judgments,  23  Cyc. 
623. 

41.  See,  generallv,  Process,  32  Cve.  412. 

42.  Williard  i\  Whitney,  49  Me.  235; 
Adams  r.  I'alch,  5  INle.  1S8:  West  r.  iSfeserve, 
17  N.  II.  432. 

43.  Cleveland  r.  Tittle,  3  Tex.  Civ.  A])p. 
191,  22  S.  W.  8. 

44.  »3ee,  generally,  Liens.  25  Cyc.  600. 
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competent  for  him  to  show,  in  defense,  that  the  Hen  did  not  exist,  or  that  it  has 
been  lost.^^ 

(iv)  Control  of  Parties.  Where  the  parties  restrain  the  sheriff  by  orders 
or  agreements  so  that  he  has  no  control  over  property  which  he  has  been  ordered 
to  seize  and  keep,  and  loss  results  from  such  orders  or  agreements,  there  can  be 
no  recourse  against  the  sheriff  therefor.*^ 

(v)  Application  of  Amount  to  Use  of  Debtor.  Where  an  officer  is 
charged  by  the  original  debtor  with  having  lost  or  wasted  a  portion  of  the  goods 
which  he  has  attached,  it  is  competent  for  him  to  excuse  himself  from  liability 
by  showing  that  he  has  applied  the  amount  to  the  use  of  the  debtor  by  paying 
with  it  the  expenses  of  keeping  the  goods. 

(vi)  Payment  of  Debt.  The  payment  and  discharge  of  the  execution 
during  the  pendency  of  an  action  against  a  sheriff  for  not  properly  keeping 
property  attached  goes  merely  in  mitigation  of  damages  and  does  not  prevent  a 
recovery  of  nominal  damages.*^ 

(vii)  Subsequent  Seizure  of  Other  Property.  Where  a  sheriff  has 
become  liable  to  an  execution  plaintiff  by  the  loss  of  property  levied  on,  he  cannot 
escape  liability  by  a  subsequent  levy  of  the  execution  on  other  property,  which 
fails  to  yield  enough  for  its  satisfaction.*^ 

(viii)  Withdrawal  of  Suit.  The  withdrawal  of  an  attachment  suit  is  a 
bar  to  a  recovery  by  plaintiff  therein  against  the  sheriff  for  neglect  to  preserve  the 
property  under  his  attachment,^^  although  the  suit  is  revived  at  the  same  term 
and  judgment  entered  against  defendant  therein. 

(ix)  Nature  of  Seizure.  Where  defendant  in  attachment  was  notified 
by  the  sheriff  that  he  had  attached  certain  fish  traps  lying  in  a  field,  and  that 
defendant,  if  he  meddled  with  the  traps,  would  do  so  at  his  peril,  the  sheriff  was 
liable  to  the  defendant  for  the  loss  of  the  traps. 

(x)  Delivery  of  Property  to  Receiptor.  An  officer  who  has  attached 
property  and  delivered  the  same  to  a  third  person  upon  his  own  responsibility 
and  for  his  own  convenience,  and  taken  an  accountable  receipt  therefor,  remains 
liable  to  the  parties  by  virtue  of  the  attachment  for  the  safe-keeping  and  legal 
disposition  of  the  property.^^ 

(xi)  Injury  to  Plaintiff.  A  sheriff  cannot  be  held  liable  for  failure  to 
retain  possession  of  property  seized  by  him  unless  such  failure  has  resulted  in 
some  injury  to  the  complaining  party. 

f.  Liability  as  Trespasser  Ab  Initio.  In  reference  to  the  care  and  manage- 
ment of  personal  property  levied  on,  much  must  be  left  to  the  judgment  of  the 
officer, and  there  are  many  irregularities  for  which  the  officer  would  be  liable 
in  damages  to  an  aggrieved  party,  but  which  would  not  render  him  a  trespasser 
from  the  beginning  by  relation.^^  The  rule  as  to  this  is  that  the  officer  will  not 
by  reason  of  his  disposition  or  management  of  personal  property  before  sale 
become  a  trespasser  ab  initio  unless  there  has  been  a  substantial  violation  of  the 


45.  Annis  v.  Gilmore,  47  Me.  152. 

46.  Pepin  v.  Dunham,  20  La.  Ann.  88. 

47.  Twombly  v.  Hunewell,  2  Me.  221. 

48.  Brown  r.  Richmond,  27  Vt.  583. 

49.  Eldridge  i\  Spence,  16  Ala.  682. 

50.  Union  Mfg.  Co.  v.  Pitkin,  14  Conn. 
174. 

51.  Union  Mfg.  Co.  v.  Pitkin,  14  Conn. 
174. 

52.  Burns  r.  Lane,  138  Mass.  350,  so  hold- 
ing upon  the  ground  that  the  representation 
to  defendant  was  not  one  of  law  as  to  whether 
the  facts  constituted  an  attachment,  but  was 
a  representation  that  the  traps  had  in  fact 
been  attached. 

53.  Torrey  V.  Otis,  67  Me.  573. 
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54.  West  V.  Meserve,  17  N.  H.  432;  Mim- 
ger  V.  Fletcher,  2  Vt.  524. 

55.  Ladd  v.  Newell,  34  Minn.  107,  24  K  W. 
366. 

56.  Ladd  v.  Newell,  34  Minn.  107,  24  N.  W. 
366;  Nutt  V.  Wheeler,  30  Vt.  436,  73  Am.  Dec. 
316  (holding  that  the  mere  neglect  of  a  duly 
authorized  person,  who  has  regularly  attached 
personal  property,  to  take  proper  care  thereof 
while  it  iG  in  his  custody  under  the  attach- 
ment, does  not  render  him  a  trespasser  ah 
initio)  ;  Hale  v.  Huntley,  21  Vt.  147  (hold- 
ing that  mere  nonfeasance  by  a  sheriff  in 
regard  to  caring  for  property  seized  by  him 
under  attachment  does  not  render  him  liable 
as  a  trespasser). 
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legal  rights  of  the  party,  of  such  a  character  as  to  show  a  gross  or  wanton  dis- 
regard of  duty  on  the  part  of  the  officer." 

2.  Release  of  Property  Levied  on  —  a.  In  General.  A  sheriff  who  wrong- 
fully releases  a  levy  and  surrenders  the  property  is  liable  to  the  party  at  whose 
instance  the  process  was  issued  for  the  resulting  damage;  and  in  order  to  escape 
liability  the  officer  must  affirmatively  show  that  he  parted  with  the  possession 
of  the  property  under  the  order  of  a  court  of  competent  jurisdiction/^  or  that  the 
writ  under  which  he  levied  could  not  legally  have  been  enforced. 

b.  Release  on  Bond.^^  Where  the  statute  allows  defendant  in  attachment  to 
dissolve  the  attachment  and  secure  the  return  of  the  property  by  giving  bond/^ 
the  sheriff  incurs  no  Hability  by  releasing  the  property  on  a  sufficient  bond  being 
given/^  but  he  is  liable  if  he  releases  the  property  on  a  bond  which  is  invalid  on 
its  face.^* 


57.  Ladd  v.  Newell,  34  Minn.  107,  24  N.  W. 
366;  Ferrin  v.  Symonds,  11  N.  H.  363  (hold- 
ing that  where  a  sheriff,  having  a  writ  of  at- 
tachment, entered  on  defendant's  land  for  the 
purpose  of  executing  the  writ,  and  took  and 
carried  away  his  goods,  and  deposited  them 
in  a  place  in  the  open  air,  but  in  which  they 
were  in  no  danger  of  injury,  except  from 
malice  or  wantonness,  and  a  portion  of  the 
same  were  afterward  destroyed  by  a  person 
unknown,  the  sheriff  did  not  thereby  become 
a  trespasser  al)  initio)  ;  Barrett  v.  White,  3 
N.  H.  210,  14  Am.  Dec.  352;  Paul  v.  Slason, 
22  Vt.  231,  54  Am.  Dec.  75. 

Threshing  grain. — Where  a  sheriff,  having 
levied  an  execution  on  grain  in  the  stack  or 
shock,  caused  it,  before  sale,  to  be  threshed 
and  handled  through  an  elevator,  this  was  not 
such  misapplication  or  abuse  of  his  authority 
as  to  render  him  a  trespasser  ah  initio.  Ladd 
V.  Newell,  34  Minn.  107,  24  N.  W.  366. 

58.  Alalama. — Wilson  v.  Brown,  58  Ala. 
62,  29  Am.  Eep.  727;  Griffin  v.  Isbell,  17  Ala. 
184. 

Arkansas. — 'Yampert  v.  Johnson,  54  Ark. 
165,  15  S.  W.  363. 

California. —  Sanford  v.  Boring,  12  Cal. 
539. 

Colorado. —  Bishop  v.  Poundstone,  11  Colo. 
App.  73,  52  Pac.  222. 

Georgia. —  Woodward  v.  McDonald,  116  Ga. 
748,  42  S.  E.  1030. 

loioa. — ■  Wadsworth  V:  Walliker,  45  Iowa 
395,  24  Am.  Rep.  788,  51  Iowa  605,  2  N.  W. 
420. 

Louisiana. —  Crane  v.  Quinn,  23  La.  Ann. 
512;  Fernandez  v.  MeVittie,  2  Rob.  239;  Lacy 
V.  Buhler,  8  Mart.  N.  S.  661. 

Maine. —  Kelley  v.  Tarbox,  102  Me.  119, 
66  Atl.  9. 

Massachusetts. —  Cooper  v.  Mowry,  16  Mass. 
5;  Tyler  v.  Ulmer,  12  Mass.  163;  Rockwood 
V.  Allen,  7  Mass.  254. 

Michigan. —  Terry  v.  Metevier,  104  Mich. 
50,  62  N.  W.  164. 

Missouri. — ■  State  v.  Rayburn,  22  Mo.  App. 
303. 

Nebraska. —  McCormiek  Harvesting  Mach. 
Co.  i\  Dunn,  63  Nebr.  81,  88  N.  W.  159. 

New  Hampshire. —  Chapman  v.  Bellows, 
Smith  127. 

Neio  York. —  Ansonia  Brass,  etc.,  Co.  v. 
Babbitt,  74  N.  Y.  395  [reversing  on  other 
grounds  8  Hun  157] ;  Albany  Belting,  etc.,  Co. 
i\  Grell,  67  N.  Y.  App.  Div.  81,  73  N.  Y. 


Suppl.  580;  Steffin  V.  Steffin,  4  N.  Y.  Civ. 
Proc.  179. 

Pennsylvania. —  Com.  v.  Contner,  18  Pa. 
St.  439;  Pollock  v.  Ingram,  6  Pa.  Super.  Ct.  556. 

Texas. —  Dewitt  v.  Oppenheimer,  51  Tex. 
103;  Ranken  v.  Jones,  (Civ.  App.  1899)  53 
S.  W.  583,  holding  that  a  constable  cannot 
excuse  his  failure  to  keep  attached  property 
on  the  ground  that,  in  adjusting  equities 
between  third  persons,  he  delivered  the  prop- 
erty to  the  one  who  had  the  best  right  to  it. 

Vermont. —  Brandon  Iron  Co.  v.  Gleason, 
24  Vt.  228,  holding  that  where  two  attach- 
ments were  levied  on  property  at  different 
times,  and  the  officer  delivered  it  to  the  first 
attaching  creditor,  under  an  agreement  with 
the  debtor  that  he  would  take  it  at  its  value 
in  discharge  of  his  claim,  and  dismiss  his 
suit  without  judgment,  the  officer  was  liable 
to  the  second  attaching  creditors,  who  per- 
fected their  lien  by  judgment  and  execution, 
the  first  lien  being  lost  by  discontinuing  the 
suit  before  judgment. 

United  States. —  Lowenberg  v.  Jefferies,  74 
Fed.  385. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  196. 

An  order  for  the  sale  of  attached  property 
is  not  necessary  to  render  the  officer  liable 
to  plaintiff  for  releasing  the  attachment,  but 
it  is  enough  that  an  execution  has  issued  on 
the  judgment.  Bishop  v.  Poundstone,  11  Colo. 
App.  73,  52  Pac.  222. 

Liability  for  value  of  property. — Where  a 
constable  delivered  to  another  property  held 
by  him  under  a  writ  of  sequestration,  he  can- 
not, in  an  action  by  the  owner  to  recover  the 
value  of  the  property,  discharge  his  liability 
by  returning  it,  but  only  by  paying  the  value 
thereof.    Crane  v.  Quinn,  23  La.  Ann.  512. 

59.  Woodward  r.  McDonald.  116  Ga.  748, 
42  S.  E.  1030;  Crane  r.  Quinn.  23  La.  Ann. 
512.  See  also  Yampert  r.  Jolnison,  54  Ark. 
165,  15  S.  W.  363;  Fernandez  r.  ]\IcVittie, 
2  Rob.  (La.)  239. 

60.  Woodward  v.  McDonald,  116  Ga.  748, 
42  S.  E.  1030. 

61.  Liabilities  in  respect  to  taking  bond  or 
security  see  infra,  V,  I. 

62.  See  ATTAciiArENT,  4  Cyc.  676. 

63.  Yampert  r.  Johnson,  54  Ark.  165,  15 
S.  W.  363.  See  also  Nagle  r.  Lumpkin,  48 
Ga.  521. 

64.  Bowditch  r.  Harmon,  183  :\tass.  290, 
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e.  Liai)ility  to  Subsequent  Creditors  of  Owner  of  Property.  Where  a  sheriff 
so  neghgently  conducts  himself  in  respect  to  personal  property  levied  on  by  him 
that  it  is  lost,  and  the  execution  is  satisfied  out  of  the  real  estate  of  defendant, 
whereby  the  security  of  subsequent  mortgage  creditors  upon  the  real  estate  of 
defendant  in  the  execution  is  reduced,  no  action  lies  by  such  mortgage  creditors 
against  the  sheriff  for  such  malfeasance,  unless  there  has  been  a  fraudulent  intent 
to  diminish  their  security. 

d.  Particular  Matters  Affecting  Liability — (i)  Validity  of  Levy.  Where 
a  levy  is  void  because  the  property  is  already  in  the  custody  of  the  law  under  a 
prior  levy  the  officer  is  not  liable  for  allowing  the  property  to  be  taken  away  by 
the  purchaser  at  a  sale  under  the  first  levy.®® 

(ii)  Ownership  of  Property.  It  is  a  sufficient  excuse  for  a  release  of 
property  levied  on  that  such  property  did  not  belong  to  defendant  in  the  process 
under  which  it  was  seized,  but  to  the  person  by  whom  it  was  claimed  and  to  whom 
it  was  released ;  ®^  but  the  burden  of  proof  is  upon  the  officer  to  establish  that  such 
is  the  fact.®« 

(ill)  Exemption  of  Property.  A  sheriff  who  has  levied  on  exempt 
property  incurs  no  liability  by  releasing  the  same,®^  and  cannot  be  held  liable 
on  the  ground  that  plaintiff's  debt  was  contracted  before  the  enactment  of  the 
exemption  law,  unless  it  be  shown  that  the  sheriff  had  notice,  actual  or  implied, 
of  that  fact.'*^ 

(iv)  Prior  Liens  on  Property.  In  an  action  against  a  sheriff  for  an 
unauthorized  release  of  attached  property,  he  may  set  up  in  mitigation  of  damages 
the  facts  that  plaintiff's  attachment  was  subsequent  to  many  others,  and  that 
judgments  have  been  rendered  in  the  other  actions  more  than  sufficient  to  exhaust 
the  attachea  property. '^^ 

(v)  Failure  or  Refusal  to  Indemnify  Sheriff.  Where  property'^ 
levied  on  by  a  sheriff  is  claimed  by  a  third  person  and  the  sheriff  demands  indemnity, 
which  is  refused,  he  is  not  liable  for  releasing  the  property;  '^^  but  where  he  did 
not  demand  indemnity  he  cannot  escape  liability  for  releasing  the  property  because 
of  the  fact  that  none  was  given.'* 

(vi)  Solvency  of  Debtor.  In  an  action  against  a  sheriff  for  his  neglect 
in  releasing  possession  of  property  seized  under  an  attachment,  it  is  not  competent 
for  him  to  show  in  mitigation  of  damages  that  the  judgment  debtor  is  solvent.''^ 


67  N.  E.  333,  holding  that  as  under  the  stat- 
ute the  approval  of  the  bond  by  a  master 
only  determines  the  sufficiency  of  the  sureties, 
a  sheriff  commits  a  breach  of  official  duty  in 
releasing  an  attachment  on  the  approval  of 
the  bond  b}^  the  master,  where  the  bond  is 
invalid  on  its  face,  because  executed  by  the 
sureties  alone,  although  purporting  in  its 
recitals  to  be  executed  by  the  principal  as 
well. 

65.  Rome  Bank  v.  Mott,  17  Wend.  (K  Y.) 
554. 

66.  Camp  v.  Williams,  119  Ga.  152,  46 
S.  E.  66.  See  also  Mumper  v.  Rushmore,  79 
N.  Y.  19. 

67.  Union  Bank  v.  Benham,  23  Ala.  143; 
Wadsworth  v.  Walliker,  45  Iowa  395,  24  Am. 
Rep.  788;  Tyler  v.  Ulmer,  12  Mass.  163;  Frei- 
berg  V.  Johnson,  71  Tex.  558,  9  S.  W.  455. 

The  fact  that  the  sheriff  received  an  in- 
demnity bond  before  making  the  levy  did  not 
preclude  him  from  showing  that  the  goods 
were  not  subject  to  seizure.  Freiberg  v.  John- 
son, 71  Tex.  558,  9  S.  W.  455. 

68.  W^adsworth  v.  Walliker,  45  Iowa  395, 
24  Am.  Rep.  788. 
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69.  Wilson  v.  Brown,  58  Ala.  62,  29  Am. 
Rep.  727;  Seamans  f.  King,  79  Ga.  611,  5 
S.  E.  53 ;  Johnson  v.  Bartek,  56  Nebr.  422,  76 
N.  W.  878. 

Reversal  of  judgment  sustaining  claim  of 
exemption. — A  constable  is  not  liable  for  de- 
livering to  the  debtor  a  chattel  seized  under 
garnishment,  and  ordered  sold,  but  claimed 
by  the  debtor  as  exempt  in  an  affidavit  of 
illegality,  and  so  adjudged  by  the  court,  and 
then  by  a  jury  appealed  to,  and  thereupon 
ordered  to  be  released,  although  the  judgment 
is  afterward  reversed  on  certiorari,  a  new 
trial  had  before  the  justice,  the  chattel  de- 
clared subject,  and  again  ordered  sold,  while 
meantime  the  debtor  has  put  it  out  of  reach. 
Seamans  v.  King,  79  Ga.  611,  5  S.  E.  53. 

70.  Wilson  V.  Brown,  58  Ala.  62,  29  Am. 
Rep.  727. 

71.  Lowenberg  v.  Jefferies,  74  Fed.  385. 

72.  Right  to  demand  indemnity  see  infra, 
VI,  A,  1. 

73.  State  v.  Sharp,  2  Sneed  (Tenn.)  615. 
Contra,  State  v.  Rayburn,  22  Mo.  App.  303. 

74.  Dewitt  v.  Oppenheimer,  51  Tex.  103. 

75.  Tyler  v.  Ulmer,  12  Mass.  163. 
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(vii)  Bankruptcy  ''^  or  Insolvency  of  Debtor.  A  sheriff  who  has 
levied  an  execution  on  property  has  been  hckl  liable  for  releasing  it  to  a  United  States 
marshal,  who  took  it  in  proceedings  in  bankruptcy  subsequent  to  the  levying 
of  the  execution;  but  under  a  state  insolvency  statute  an  officer  has  been  held 
not  liable  for  delivering  attached  property  to  the  debtor's  assignee  in  insolvency/^ 
even  though  the  insolvency  proceedings  were  subsequently  annulled. V/here 
a  sheriff  has  wrongfully  released  property  levied  on  under  execution  the  execution 
plaintiff  does  not  lose  his  right  of  action  against  the  sheriff  by  proving  his 
claim  against  the  bankrupt  estate  of  the  execution  debtor  and  accepting  a 
dividend. 

(viii)  Dissolution  of  Writ.  On  the  dissolution  of  an  attachment,  the 
officer  is  not  bound  to  retain  the  property  to  enable  plaintiff  to  appeal  and  give 
a  stay  bond;  and  if  he  delivers  the  property  to  the  debtor  he  is  not  liable  in  an 
action  therefor  by  plaintiff  in  attachment. 

(ix)  Expiration  of  Lien.  A  sheriff  is  not  Hable  for  failure  to  keep  attached 
property  where  no  execution  is  issued  or  no  demand  for  the  property  is  made  on 
him  by  the  attaching  creditor  until  after  the  expiration  of  the  period 
after  judgment  for  which  the  sheriff  is  entitled  to  hold  the  goods  under  the 
attachment. 

(x)  Judicial  Proceedings  Affecting  Right  to  Possession.  When 
a  sheriff  holds,  under  attachment,  property  seized  as  that  of  the  attachment 
debtor,  and  the  court  in  which  the  attachment  suits  are  pending  appoints  a  receiver 
in  a  suit  commenced  to  determine  confficting  rights  in  the  property  and  directs 
such  property  to  be  turned  over  to  him,  such  taking  of  the  property  from  the 
sheriff's  possession  is  a  proper  defense  in  an  action  against  him,  by  plaintiff  in 
one  of  the  attachment  suits,  for  an  unauthorized  release  of  the  attached  property.^ 
And  where  a  sheriff  levies  an  execution  on  goods,  and,  an  injunction  being  served 
on  him,  redelivers  the  goods,  he  is  not  liable  to  plaintiff,  although  no  security  has 
actually  been  given  for  the  in j  unction.  So  also  a  sheriff  who  has  levied  an  exe- 
cution on  personal  property  and  has  been  deprived  of  the  possession  thereof  by 


76.  See,  generally,  Bankruptcy,  5  Cyc. 
227. 

77.  See,  generally,  Insolvency,  22  Cyc. 
1249. 

78.  Ansonia  Brass,  etc.,  Co.  v.  Babbitt,  74 
N.  Y.  395  [reversing  on  other  grounds  8  Hun 
157]. 

Under  the  present  bankruptcy  law  the  rule 

would  be  otherwise  unless  the  lien  of  the 
judgment  or  execution  attached  four  months 
before  the  filing  of  the  petition  in  bankruptcy. 
See  Bankruptcy,  5  Cyc.  365. 

79.  Penniman  v.  Freeman,  3  Gray  (Mass.) 
245,  so  holding  under  St.  (1838)  c.  163,  §  5, 
providing  that  an  assignment  in  insolvency 
made  thereunder  shall  vest  the  estate  of  the 
debtor  in  the  assignees,  " '  although  the  same 
may  be  then  attached  on  mesne  process  as 
the  property  of  the  said  debtor,'  and  '  shall  be 
effectual  to  pass  all  the  said  estate,  and  dis- 
solve any  such  attachment.'  " 

Insolvency  of  partnership. — A  sheriff  who 
has  levied  on  the  interest  of  one  partner  on 
the  suit  of  his  separate  or  individual  cred- 
itor may  release  the  levy  without  liability 
when  tile  partnership  is  insolvent  and  the 
sale  of  the  partner's  interest  M'^oiild  have  been 
unproductive  of  anything  to  satisfy  the  ox- 
mition.    Wilson  v.  Strobach,  59  Ala.  488. 

80.  Penniman  r.  Freeman,  3  Gray  (Mass.) 
245. 


81.  Dor  ranee  T.  Henderson,  27  Hun  (N.  Y.) 

206  [affirmed  in  92  N.  Y.  406]. 
Failure  to  disclose  lien  arising  from  levy.— 

Proof  of  the  debt  in  the  bankruptcy  proceed- 
ings without  disclosing  the  lien  arising  on 
the  levy  of  the  execution,  and  the  allowance 
of  the  same  and  the  declaration  of  a  dividend 
thereon,  will  relieve  the  sheriff  from  liability 
for  releasing  the  levy.  Ansonia  Brass,  etc., 
Co.  V.  Babbitt,  74  N.  Y.  395  [reversing  8 
Hun  157]. 

82.  Ryan  Drug  Co.  v.  Peacock,  40  Minn. 
470,  42  N.  W.  298;  Memphis  Grocery  Co.  V. 
Anderson,  76  Miss.  322,  24  So.  387.' 

Successful  appeal  by  plaintiff. —  On  the  dis- 
solution of  a  levy  of  attachment,  the  attach- 
ment plaintiff,  who  took  an  appeal  without 
notifying  the  sheriff  thereof,  and  without  ob- 
taining a  writ  of  supersedeas,  could  not, 
when  the  appeal  resulted  in  his  favor,  hold 
the  sheriff  liable  for  the  value  of  the  attached 
property  which  the  claimant  below  had  re- 
moved. Memphis  Grocerv  Co.  v.  Anderson, 
76  Miss.  322^  24  So.  387.  ' 

83.  Howard  r.  Smith,  12  Pick.  (:\rass.) 
202  (holding  that  tliis  was  true,  although 
before  the  judgment  tlie  sheriff  had  accepted 
a  receiptor  and  reliiiauislied  the  propertv)  ; 
Goodrich  r.  Church,  20  Vt.  187. 

84.  l.owenberg  r.  Jefl'eries,  74  Fed.  385. 

85.  Taggert  v.  Hill,  3  N.  C.  81,  1  N.  C.  117. 
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writ  of  replevin  at  the  suit  of  a  claimant  is  not  liable  for  the  debt  and  damage 
on  the  motion  of  the  judgment  creditor. 

(xi)  Payment  of  Amount  Claimed  in  Writ.    The  sheriff  Avho  makes 
the  attachment  incurs  no  liability  to  plaintiff  by  releasing  the  property  on  defend- 
ant's paying  to  him  the  amount  of  the  claim  as  stated  in  the  writ,  and  costs, 
although  the  amount  of  the  claim  is  understated  through  mistake  and  plaintiff 
afterward  recovers  a  judgment  for  a  larger  amount. 

(xii)  Existence  of  Actual  Levy.  A  plaintiff  in  attachment  cannot 
hold  a  sheriff  liable  for  releasing  property,  unless  there  was  an  actual  levy  upon 
such  property  under  his  writ.^^ 

3.  Failure  to  Have  Property  Forthcoming  to  Satisfy  Writ  —  a.  In  General. 
Where  a  sheriff  has  taken  possession  of  property  under  mesne  process,  and  plaintiff 
is  successful  in  the  action,  the  officer  is  liable  if  he  fails  to  have  the  property  forth- 
coming to  satisfy  final  process  issued  on  behalf  of  plaintiff,®^  unless  it  appears 


86.  Swain  v.  Alcorn,  50  Miss.  320;  Taylor 
V.  Howren,  1  McCord  (S.  C.)  418. 

The  fact  that  the  creditor  has  given  the 
sheriff  indemnity  does  not  make  the  latter 
liable.    Swain  v.  Alcorn,  50  Miss.  320. 

Wrongful  acts  of  plaintiff  in  replevin  after 
the  delivery  of  the  property  to  him  impose 
no  liability  on  the  sheriff.  King  v.  Cook,  4 
111.  App.  525. 

87.  Page  v.  Belt,  17  Mo.  263. 

88.  Page  v.  Belt,  17  Mo.  263. 

89.  Freiberg  v.  Johnson,  71  Tex.  558,  565, 
9  S.  W.  455,  where  the  following  instruction 
was  held  correct:  "And  if,  after  this  [a  re- 
lease of  a  levy  under  an  attachment]  was 
done,  plaintiffs  sued  out  a  second  writ  of  at- 
tachment, the  mere  fact  that  the  sheriff 
copied  the  return  on  the  former  writ  of  at- 
tachment (if  he  did  so)  would  not  constitute 
a  leyj  of  said  last  attachment,  but  he  would 
be  compelled  in  order  to  make  a  legal  levy, 
to  go  to  the  place,  and  in  the  presence  of  the 
goods  to  be  levied  upon,  and  take  such  pos- 
session thereof,  or  so  controlling  said  goods 
as  that  he  would  be  guilty  of  trespass  against 
the  owners  of  the  goods  but  for  the  writ 
which  he  attempted  to  execute." 

90.  Connecticxit. —  Jordan  v.  Gallup,  16 
Conn.  536 ;  Scott  v.  Crane,  1  Conn.  255. 

Maine. —  Franklin  Bank  v.  Small,  26  Me. 
136;  Lovejoy  v.  Hutchins,  23  Me.  272  (hold- 
ing that  the  return  of  an  attachment  of  per- 
sonal property  as  made  "  at  the  risk  of  the 
plaintiff  "  does  not  relieve  the  officer  making 
the  attachment  from  his  responsibility  in 
keeping  the  property  until  judgment  and  ex- 
ecution, and  it  is  no  excuse  to  the  officer  for 
failure  to  keep  logs  attached  by  him  to  be 
taken  on  execution  that  by  reason  of  the  cur- 
rent of  the  water  in  which  the  logs  lay  and 
the  resistance  of  the  owners  he  was  unable  to 
keep  them  within  his  precinct,  since  by  his 
attachment  he  acquired  a  special  property  un- 
der which  he  could  have  proceeded  and  re- 
claimed them  anywhere)  ;  Humphreys  V. 
Cobb,  22  Me.  380  (holding  that  the  liability 
of  an  officer  for  property  attached  by  him, 
which  he  has  delivered  to  a  third  person,  tak 
ing  his  receipt  for  the  same,  to  redeliver  it, 
is  not  discharged  by  his  giving  the  receipt  to 
the  attorney  of  the  creditor  within  thirty 
days  after  judgment,  without  any  request  or 
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agreement  that  it  should  be  received  as  a 
subslitute  for  the  property,  although  the  at- 
torney takes  measures  to  obtain  the  property 
from  the  receiptor)  ;  Gordon  v.  Wilkins,  20 
Me.  134  (holding  that  an  officer,  having  prop- 
erty under  an  attachment,  is  not  released 
from  responsibility  by  his  offer  to  deliver  the 
property  at  the  place  of  its  deposit  to  the 
officer  having  the  execution  in  the  action,  if 
the  property  is  deposited  at  an  inconvenient 
and  unreasonable  place)  ;  Higgins  v.  Kend- 
rick,  14  Me.  83. 

Massachusetts. —  Congdon  v.  Cooper,  15 
Mass.  10;  Sewall  v.  Mattoon,  9  Mass,  535. 

New  Hampshire. —  Lovell  v.  Sabin,  15  N.  H. 
29;  Chapman  V.  Bellows,  Smith  127,  holding 
that  a  sheriff,  attaching  goods  at  the  suit  of 
several  creditors  in  a  certain  order,  must  keep 
them  safely,  so  that  the  last  creditor  may  have 
the  benefit  of  the  goods  to  satisfy  his  demand, 
if  the  others  have  not  been  prosecuted. 

Vermont, —  McK.  Ormsby  v.  Morris,  29  Vt. 
417;  Smith  v.  Church,  27  Vt.  168. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  204. 

Application  of  value  of  property  on  final 
process. — Where  personal  property  was  at- 
tached by  a  sheriff  on  sundry  suits  in  favor 
of  A,  and  afterward  in  a  suit  in  favor  of  B 
against  a  third  person,  and  the  sheriff  deliv- 
ered the  property  to  D,  who  gave  a  written 
receipt,  promising  to  redeliver  it  on  demand, 
and  with  the  executions  issued  in  the  suits 
first  served  the  sheriff  afterward  demanded 
such  property  of  D,  who  neglected  to  rede- 
liver it,  but  paid  the  value  thereof  to  the 
sheriff,  who  applied  the  sum  so  paid  in  part 
payment  of  the  executions,  it  being  insuffi- 
cient to  satisfy  the  full  amount,  and  B,  hav- 
ing obtained  an  execution  in  his  suit  and 
having  in  vain  demanded  the  property  of  the 
sheriff,  brought  an  action  against  him  for 
negligence,  and  the  sheriff  set  up  such  facts 
as  a  defense,  it  was  held  that  the  delivery  of 
the  property  to  D,  the.  taking  from  him  of  a 
promise  for  its  redelivery  when  demanded,  his 
subsequent  payment  of  the  full  value  of  the 
property,  and  the  application  of  the  money 
by  the  sheriff  on  the  execution  in  favor  of  A, 
did  not  excuse  the  sheriff  for  not  having  the 
property  forthcoming  to  be  taken  on  B's  ex- 
ecution.   Jordan  v.  Gallup,  16  Conn.  536. 
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that  the  property  did  not  belong  to  the  debtor  or  was  not  subject  to  sale  on 
final  process/^^  or  the  mesne  process  has  been  dissolved/'^  or  the  facts  are  such 
that  the  officer's  failure  to  produce  the  property  cannot  be  attributed  to  his  neg- 
ligence or  fault. 

b.  Nature  of  Seizure.  Property  attached  by  lodging  a  copy  in  the  town  clerk's 
office  is  in  custody  of  the  officer,  and  he  is  liable  for  failure  to  produce  it,  unless 
he  can  excuse  himself  by  showing  that  he  exercised  the  same  degree  of  care  regard- 
ing it  that  is  required  of  property  taken  into  actual  possession. 


The  approval  by  a  plaintiff  of  the  person 
taken  as  receiptor  for  property  attached  on 
his  writ  does  not  exonerate  the  sheriff  from 
making  effort  to  find  the  property  that  it 
may  be  sold  on  the  execution.  Allen  v.  Doyle, 
33  Me.  420. 

Judgment  in  favor  of  substituted  plaintiff, 
— Where  an  assignee  of  an  insolvent  debtor, 
being  authorized  under  'Mass.  St.  (1841) 
c.  124,  §  5,  prosecutes  a  suit  against  the 
debtor  in  which  the  debtor's  property  is  at- 
tached, continues  the  suit  to  judgment,  and 
takes  out  execution  therefor  in  his  own  name 
as  assignee,  it  is  no  excuse  for  the  sheriff's 
failure  to  have  the  attached  property  forth- 
coming that  the  names  of  the  parties  are  not 
the  same  in  the  execution  as  in  the  original 
writ,  he  having  the  means  of  knowledge  from 
the  record.  Bacon  v.  Lincoln,  2  Cush. 
(Mass.)  124. 

91.  Jordan  v.  Gallup,  16  Conn.  536. 

Detinue  proceedings  against  officer. — A  sher- 
iff may  escape  liability  for  not  having  prop- 
erty attached  by  him  forthcoming  to  satisfy 
an  execution  issued  on  a  judgment  in  the  at- 
tachment suit  by  showing  that  such  property 
was  taken  from  him  in  detinue  proceedings 
by  a  claimant  thereof.  Governor  v.  Gibson, 
14  Ala.  326,  holding  that  in  such  case  it  was 
sufficient  for  the  officer  to  notify  the  attach- 
ment plaintiff  of  the  detinue  proceedings  and 
called  on  him  for  indemnity,  and  it  was  not 
indispensable  to  his  protection  that  he  should 
have  replevied  the  property  by  giving  bond; 
and  even  the  omission  to  give  the  attachment 
plaintiff  notice  would  not  make  the  officer 
chargeable  with  the  value  of  the  property. 

When  title  in  receiptor  not  available. — 
Where  a  receiptor  for  property  attached  gives 
a  receipt  declaring  that  "this  receipt  shall 
be  conclusive  evidence  against  us  as  to  our 
receipt  of  said  property,  its  value,  before  men- 
tioned, and  our  liability  under  all  circum- 
stances," the  sheriff  cannot  set  up  as  a  de- 
fense to  an  action  by  the  creditor  for  refus- 
ing to  deliver  the  property  attached,  to  be 
taken  on  execution,  that  it  did  not  belong  to 
the  creditor,  but  to  the  receiptor,  as  the  lat- 
ter is  estopped  by  his  receipt  to  deny  that 
the  property  belongs  to  the  debtor.  Penob- 
scot Boom  Corp.  v.  Wilkins,  27  Me.  345. 

92.  Taggard  v.  Buekmore,  42  Me.  77. 

93.  Grant  v.  Lyman,  4  Mete.  (Mass.)  470, 
holding  that  where  a  creditor  caused  the 
goods  of  his  debtor  to  be  attached,  and  the 
officer  took  a  receipt  therefor,  and  the  debtor 
afterward  applied  for  the  benefit  of  the  In- 
solvent Act,  and  all  his  property  was  there- 
upon assigned  under  the  statute,  thus  dissolv- 
ing the  attachment,  and  the  attachment  cred- 


itor recovered  judgment  and  took  out  a  writ 
of  execution,  which  the  attaching  officer  re- 
turned wholly  unsatisfied,  the  officer  was  not 
liable  for  failure  to  have  the  property  forth- 
coming to  satisfy  the  execution,  although  the 
attached  goods  never  came  into  the  posses- 
sion of  the  debtor's  assignees. 

94.  Dayton  v.  Lynes,  31  Conn.  578  (hold- 
ing that  where  an  officer  made  demand  on 
receiptors  for  personal  property  attached  in 
the  suit  and  delivered  to  them,  which  demand 
was  made  within  the  time  allowed  by  the 
terms  of  the  execution  for  its  service  and  re- 
turn, but  after  the  lien  of  the  judgment  had 
expired  the  lapse  of  sixty  days  from  the 
time  of  the  judgment,  the  execution  having 
been  issued  some  time  after  the  rendition  of 
the  judgment,  but  no  information  of  that  fact 
having  been  given  to  the  officer,  he  was  not 
chargeable  with  negligence  in  not  having  the 
property  forthcoming  to  satisfy  the  execu- 
tion) ;  Gordon  v.  Wilkins,  20  Me.  134  (hold- 
ing that  where  property  attached  on  mesne 
process  was  bulky,  and  was  deposited  in  a 
suitable  and  convenient  place  for  safe-keeping, 
and  the  attaching  officer  was  ready  and  will- 
ing to  deliver  the  same  to  the  officer  having 
the  execution  issued  in  the  case,  he  having 
seasonably  made  demand  therefor,  but  was 
prevented  by  the  failure  of  the  officer  making 
the  demand  to  go  with  him  and  receive  it, 
he  was  discharged)  ;  Howard  v.  Wittemore, 
9  N.  H.  133  [folloicing  Runlett  v.  Bell,  5  N.  H. 
433]  (holding  that  a  sheriff,  who  has  at- 
tached property  on  mesne  process  and  deliv- 
ered it  to  a  person  apparently  in  good  cir- 
cumstances, taking  his  receipt  and  promise  to 
redeliver,  is  not  liable,  if  he  demands  the 
property  on  the  execution  and  is  unable  to 
obtain  it  in  season  to  satisfy  the  writ). 

Removal  of  property  attached  but  not  re- 
moved by  officer. — Where  articles  of  personal 
property  which,  by  reason  of  their  bulk,  or 
other  cause,  cannot  inmiodiately  bo  romovod, 
are  attached  in  the  manner  provided  in  Mass. 
Rev.  St.  c.  00,  §  33,  and  the  officer  is  ouilty 
of  no  misconduct  or  neglect  of  duty  respect- 
ing the  property,  he  is  not  ros]ionsiblc.  as  if 
such  articles  were  in  his  actual  custody,  if, 
without  his  consent  or  knowledge,  they  are 
afterward  removed,  so  that  they  cannot  be 
found  to  be  taken  on  execution.  Scovill  v. 
Root,  10  Allen  (Mass.)  414;  Ilubbell  r.  Root, 
2  Allen  (IMass.)  185. 

That  property  attached  has  been  taken 
from  the  officer  by  a  trespasser  will  not  ex- 
cuse the  non-produetion  of  the  property  in 
satisfaction  of  the  execution  issued  in  tlie 
suit.    Lovell  r.  Sabin,  15  X.  H.  20. 

95.  Willey  r.  Laraway,  64  Vt.  566.  25  Atl. 
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e.  Necessity  For  Demand  or  Delivery  of  Final  Process.  A  demand  upon  the 
officer  or  the  delivery  of  final  process  to  him,  within  the  time  after  judgment 
during  which  the  mesne  process  remains  in  force,  is  necessary  to  fix  his  liability 
for  failure  to  have  property  seized  on  mesne  process  forthcoming  to  satisfy  final 
process/®  unless  other  facts  are  shown  which  supersede  the  necessity  of  a  demand, 
and  failing  such  demand  or  delivery  the  officer  is  not  liable,  although  he  would 
have  been  unable  to  produce  the  property  if  demand  had  been  made  or  the  process 
delivered  to  him.^^ 

d.  Effect  of  Application  of  Property  to  Senior  Writs.  Where  a  sheriff  levies 
successive  attachments  of  different  creditors  on  property  of  a  debtor,  he  will  be 
liable  only  for  nominal  damages  for  failure  to  have  it  forthcoming  to  satisfy  the 
execution  of  a  junior  attaching  creditor,  where  he  has  applied  it  to  satisfy  the 
executions  of  senior  attaching  creditors  previously  obtained,  comptying  with  all 
the  requirements  of  the  statute  in  making  the  application.^^ 

4.  Release  of  Surety  by  Delivery  of  Property  to  Principal  Debtor.  Where  a 
sheriff,  after  levying  upon  property,  delivers  it  to  the  principal  debtor,  thereby 
releasing  the  surety  from  the  judgment  debt,  he  becomes  liable  to  the  creditor, 
if  the  latter  is  not  in  fault. ^ 

5.  Failure  to  Deliver  Property  to  Party  Entitled  Thereto.  When  it  becomes 
the  duty  of  the  sheriff  to  dehver  to  a  particular  person  property  of  which  he  has 
taken  possession  in  his  official  capacity,  his  failure  to  so  deliver  it  is  a  default 
for  which  he  is  liable.^  But  an  officer  cannot  be  held  liable  for  failure  to  return 
attached  property  to  defendant  upon  payment  of  the  debt  to  plaintiff  or  a  settle- 
ment between  the  parties,  where  no  notice  is  given  to  him  and  the  suit  is  not 


435 ;  Fay  v.  Miinson,  40  Vt.  468 ;  McKOrmsby 
V.  Morris,  29  Vt.  417;  Smith  v.  Church,  27 
Vt.  1G8. 

96.  Wetherell  v.  Hughes,  45  Me.  61;  Law- 
rence V.  Rice,  12  Mete.  (Mass.)  527;  Jame- 
son V.  Mason,  12  Vt.  599. 

Demand  outside  of  precinct. — Where  a  per- 
sonal demand  is  made,  under  an  execution, 
on  a  constable,  without  his  official  precinct, 
for  goods  previously  attached  by  him,  an  un- 
qualified refusal  to  deliver  up  such  goods  will 
subject  him  to  an  action  at  the  suit  of  the 
creditor.    Scott  v.  Crane,  1  Conn.  255. 

97.  Wetherell  f.  Hughes,  45  Me.  61. 
Waiver  of  demand. —  In  an  action  against 

the  sheriff  for  failure  of  his  deputy  to  deliver 
goods  taken  on  attachment,  proof  of  waiver 
by  the  deputy  of  a  demand  for  the  goods  is 
equivalent  to  proof  of  demand,  although  the 
deputv  was  out  of  office  at  the  time..  Morton 
V.  White,  16  Mq.  53. 

98.  Wetherell  v.  Hughes,  45  Me.  61;  Law- 
rence V.  Rice,  12  Mete.  (Mass.)  527;  Jame- 
son V.  Mason,  12  Vt.  599. 

99.  Jordan  v.  Gallup,  16  Conn.  536. 

1.  Lumsden  v.  Leonard,  55  Ga.  374. 

2.  Pruett  V.  Williams,  156  Ala.  346,  47 
So.  318  (holding  that  where  an  officer  who 
has  seized  property  in  an  action  of  replevin 
refuses  to  release  the  same  upon  tender  of  a 
bond  in  double  the  value  of  the  property 
within  the  proper  time,  as  the  statute  re- 
quires him  to  do,  but  delivers  it  to  plaintiff 
in  the  action,  he  is  a  trespasser  ab  initio  and 
is  liable  for  all  damages  resulting  from  his 
misconduct)  ;  Elrod  v.  Hamner,  120  Ala.  463, 
24  So.  882,  74  Am.  St.  Rep.  43  [following 
Couch  V.  Davidson,  109  Ala.  313,  19  So.  507; 
Burgin  v.  Rapier,  100  Ala.  433,  14  So.  205; 
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Thorn  v.  Kemp,  08  Ala.  417,  13  So.  749;  Gay 
V.  Burgess,  59  Ala.  575;  McElhaney  V.  Gilli- 
land,  30  Ala.  183]  (holding  that  under  Code 
(1886),  §  2717,  providing,  if  plaintiff  in  det- 
inue makes  the  affidavit  and  bond  required, 
the  officer  executing  the  writ  shall  take  the 
property  into  his  possession,  unless  defendant 
gives  a  forthcoming  bond;  and  section  2718, 
providing,  if  defendant  neglects  for  five  days 
to  give  such  bond,  the  property  must  be  de- 
livered to  plaintiff,  on  his  giving  a  forthcom- 
ing bond  with  sufficient  surety,  and,  if  he  fail 
to  give  such  bond  for  five  days  after  expira- 
tion of  the  time  allowed  defendant,  the  prop- 
erty must  be  returned  to  defendant,  failure 
to  restore  the  property  to  defendant  where  no 
forthcoming  bond  is  given  is  an  official  mis- 
feasance, for  which  it  cannot  be  set  up  in  de- 
fense or  in  mitigation  of  damages  that  de- 
fendant did  not  own  the  property,  or  had 
merely  a  qualified  interest  therein,  or  that  it 
was  subject  to  a  mortgage,  and  it  is  no  de- 
fense that  plaintiff  in  detinue  gave  a  forth- 
coming bond  after  the  expiration  of  the  ten 
days)  ;  Munro  v.  Stowe,  175  Mass.  169,  55 
N.  E.  992  (holding  that  an  officer  who  re- 
moves attached  property  from  defendant's 
possession  is  liable  for  conversion  of  the  same 
on  dissolution  of  the  attachment  if  he  fails  to 
deliver  it  to  defendant  on  demand,  and  that 
therefore  a  charge  that  on  dissolution  of  the 
attachment  the  officer  was  bound  only  to  re- 
move the  keeper  placed  in  charge  of  the  prop- 
erty and  leave  it  where  he  found  it  was  prop- 
erly refused)  ;  Gates  v.  Gates,  15  Mass. 
310  (holding  that  after  an  attachment 
suit  has  terminated  in  a  judgment  against 
plaintiff  on  an  account  filed  as  a  set-off,  a 
third  person  owning  the  property  under  a 
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discontinued,'  nor  does  the  failure  of  an  officer  to  deliver  goods  seized  by  him  on 
demand  amount  to  a  conversion,  when  he  has  lawfully  parted  with  their  posses- 
sion.^ Neither  can  an  officer  be  held  liable  for  conversion  because,  before  the 
dissolution  of  an  attachment,  he  refused  to  deliver  the  property  to  a  mortgagee, 
who  had  been  summoned  as  trustee.^  It  has  been  held  that  a  previous  demand 
is  necessary  to  support  an  action  against  a  sheriff  for  a  refusal  to  return  property 
in  his  official  custody  to  the  owner  when  the  latter  has  become  entitled  to  such 
return.^ 

6.  Removal  of  Property.  Where  an  officer  acting  under  a  writ  of  sequestra- 
tion of  a  house  and  lot  exercises  ordinaiy  care  in  the  removal  of  defendant's  effects 
from  the  premises,  he  is  not  liable  for  injuries  resulting  to  the  property  in  conse- 
quence of  the  removal.'^ 

7.  Conversion  ^  of  Property.  A  sheriff  is  liable  for  wrongfully  converting 
property  to  his  own  use,  although  he  originally  obtained  possession  thereof  by  a 
lawful  seizure  under  process.^ 

8.  Use  of  Property.  A  sheriff  or  constable  cannot  be  held  liable  as  a  tres- 
passer ah  initio  for  using  personal  property  in  his  official  custody  unless  the  prop- 
erty has  been  injured  or  has  been  used  by  him  for  his  own  benefit  or  for  the  benefit 
of  someone  other  than  the  debtor. And  although  the  use  of  property  seized 
be  such  as  to  make  the  officer  a  trespasser  ab  initio^  and  "prima  facie  liable  for  the 


sale  from  the  original  defendant  may  main- 
tain his  property  by  malving  demand  on  the 
officer  therefor;  and,  if  the  latter  fail  to  de- 
liver it,  he  will  be  answerable  in  damages)  ; 
Freeman  v.  Grant,  132  N.  Y.  22,  30  N.  E. 
247  [o,ffirming  8  N.  Y.  Suppl.  912]  (holding 
that  where  a  sheriff  has  lawfully  come  into 
possession  of  property  by  a  levy  thereon  un- 
der executions,  but  subsequently  the  debtor 
makes  an  assignment  for  the  benefit  of  cred- 
itors, the  sheriff  cannot  laAvfully  retain  a  sur- 
plus arising  on  the  sale  under  such  execu- 
tions in  order  to  apply  the  same  on  other  ex- 
ecutions which  came  into  his  hands  after  the 
assignment,  and  if  he  does  so  he  is  liable  as 
for  conversion)  ;  Patterson  v.  Anderson,  40 
Pa.  St.  359,  80  Am.  Dec.  579  (holding  that 
where,  after  a  sale  of  goods  on  execution,  the 
sheriff  retained  possession  of  the  goods  until 
the  bid  was  paid,  and  then  refused  to  deliver 
them  to  the  purchaser,  who  was  plaintiff  in 
the  execution,  and  who  offered  indemnity,  but 
delivered  possession  of  the  goods  and  the  store 
in  which  they  were  to  a  person  claiming  to 
be  the  partner  of  the  execution  debtor,  against 
whom  the  purchaser  afterward  established  his 
title  to  the  goods,  the  sheriff  was  liable  to 
such  purchaser  for  the  value  thereof). 

Officer  not  liable  to  party  who  is  not  in- 
jured.-—Vawter  V.  Morgan,  6  Mart.  N.  S. 
(La.)  46. 

Where  property  in  possession  of  party's 
assignee. — Although  Wis.  Kev.  St.  §  2746, 
requiring  that  on  dissolution  of  an  attach- 
ment the  property  shall  be  delivered  to  de- 
fendant, is  imperative,  the  officer  is  exoner- 
ated from  liability  to  defendant  by  showing 
that  the  property  is  already  in  possession  of 
defendant's  assignee  for  benefit .  of  creditors 
by  virtue  of  replevin  proceedings.  Clark  v. 
Lamoreux,  70  Wis.  508,  36  N.  W.  393. 

3.  Wheeler  r.  Nichols,  32  Me.  233;  Liv- 
ingston V.  Smith,  5  Pet.  (U.  S.)  90,  8  L.  cd. 


4.  Halsey  v.  Huse,  46  Conn.  389. 

5.  Jackson  v.  Kimball,  121  Mass.  204. 

6.  Conover  v.  Gatewood,  2  A.  K.  Marsh. 
(Ky.)  566,  12  Am.  Dec.  451.  Contra,  Elrod 
V.  Hamner,  120  Ala.  463,  24  So.  882,  74  Am. 
St.  Rep.  43. 

Waiver  of  right  to  notice  of  payment  of 
judgment.— Where  a  judgment  debtor  whose 
property  has  been  attached  on  mesne  process 
has  paid  the  amount  of  the  judgment  and  in- 
forms the  officer  thereof  and  demands  the  re- 
turn of  his  property,  before  the  expiration  of 
the  attachment  lien,  and  the  officer,  without 
asking  for  delay  or  authority  from  the  judg- 
ment creditor  to  deliver  up  the  property,  re- 
plies that  it  is  lost  and  he  cannot  deliver  it 
up,  this  is  a  waiver  of  any  right  which  he 
might  otherwise  have  had  to  further  notice 
of  the  pavment  of  the  judgment.  Dorman  v. 
Kane,  5  Allen  (Mass.)  38. 

7.  Patton  V.  Slade,  15  Tex.  Civ.  App.  156, 
38  S.  W.  832. 

8.  See,  generally.  Trover  and  Conversion. 

9.  Christensen  v.  Beebe,  32  Utah  406,  01 
Pac.  129. 

10.  Paul  V.  Slason,  22  Vt.  231,  54  Am. 
Dec.  75,  holding  that  where  an  officer  at- 
tached a  horse,  wagon,  and  harness,  and  im- 
mediately put  them  in  use  in  removing  other 
personal  property  of  the  debtor  attached  by 
him  at  the  snme  time,  and  it  appeared  that 
they  Avere  not  tlioreby  injured,  he  was  not 
liable  for  such  use  as  a  tresiiassor  ab  initio, 
and  holding  further  that  whore  it  appeared 
that  the  officer  on  the  next  day  subsequent  to 
the  attachment  was  seen  driving  the  horse 
and  wagon  in  the  highway  and  it  did  not 
appear  for  what  purpose  he  was  using  them, 
the  jury  might  infer  from  tlie  time  and  cir- 
cumstmu'os  tluit  lie  was  removing  them  for 
the  pur])ose  of  securing  them  in  a  convenient 
place  for  keeping  them  while  subject  to  the 
attachment.  See  also  Callaway  r.  Bobo,  15 
La.  Ann.  467. 
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full  value  thereof,  yet  if  the  property  be  received  back  by  its  owner,  or  is  legally 
disposed  of  on  execution  against  him  issued  in  the  suit  in  which  it  was  seized, 
the  officer  is  not  liable  for  the  full  value  of  the  property,  but  only  for  such  damages 
as  were  occasioned  by  the  use." 

9.  Holding  Possession  of  Premises  Containing  Goods  Seized  Under  Process, 
Where  a  sheriff  seizes  goods  he  may,  without  subjecting  himself  to  liabihty,  hold 
the  house  in  which  they  are  for  such  time  as  is  reasonably  sufficient  to  make  an 
inventory  and  remove  the  goods,^^  or  remain  in  the  premises  for  such  time  as  is 
reasonably  necessary  to  enable  him  to  remove  the  goods;  but  if  he  remains  or 
authorizes  another  person  to  remain  in  the  premises  for  a  longer  time  he  becomes 
liable  as  a  trespasser,^*  and  if  he  holds  possession  of  the  premises  for  a  longer 
time  he  may  be  held  liable  for  rent.^^ 

10.  Liability  For  Value  of  Occupancy  of  Real  Estate  Under  Seizure.  It  is 
the  duty  of  the  sheriff  when  he  seizes  productive  real  estate  to  take  at  the  same 
time  all  the  rents,  issues,  and  revenues  which  the  property  may  yield;  ^®  and  when 
he  neglects  to  do  so  efficiently  in  a  proper  case,  and  the  judgment  and  seizing 
creditor  is  injured  thereby,  the  sheriff  is  bound  to  repair  the  damage  which  he 
has  occasioned  by  his  fault. But  where  the  sheriff  seizes  the  residence  of  a  defend- 
ant which  is  occupied  by  defendant,  and  is  without  power  either  to  expel  defendant 
or  to  compel  him  to  pay  rent,  he  cannot  be  held  liable  for  the  value  of  the  use 
of  the  property. 

11.  Disposition  of  Property.  A  sheriff  incurs  no  liability  to  a  prior  lien- 
holder  by  turning  over  attached  property  to  plaintiff  upon  order  of  defendant, 


11.  Collins  f.  Perkins,  31  Vt.  624. 

12.  Hooks  V.  Pafford,  34  Tex.  Civ.  App. 
516,  78  S.  W.  991.  See  also  Rowley  %\  Eice, 
11  Mete.  (Mass.)  337. 

Liability  for  deprivation  of  use  of  property 
seized. — An  officer  who  attaches  personal 
property  and  summons  a  mortgagee  as  the 
trustee  of  defendant,  who  thereupon  surren- 
ders possession  of  the  property  to  the  mort- 
gagee, does  not,  bj^  unreasonably  keeping  pos- 
session of  a  building  of  defendant  in  which 
the  property  is,  render  himself  liable  to  de- 
fendant in  damages  for  depriving  him  of  the 
use  of  the  personal  property.  Leavitt  v.  But- 
terfield,  15  Gray  (Mass.)  67. 

Sheriff  not  liable  for  rent. — Where  prop- 
erty of  a  tenant,  located  in  rooms  of  an  office 
building,  which  he  occupied  under  a  yearly 
lease,  is  attached,  and  left  there  by  the  sher- 
iff in  charge  of  a  watchman,  the  tenant,  and 
not  the  sheriff,  is  liable  for  the  rents  pend- 
ing a  disposition  of  the  property.  Northwest- 
ern Mut.  L.  Ins.  Co.  V.  Hill,  (Tenn.  Ch.  App. 
1897)  46  S.  W.  1009,  holding  that  a  notice 
to  the  watchman,  who  was  not  a  deputy  sher- 
iff, that  rent  would  be  charged  was  not  notice 
to  the  sheriff  sufficient  to  charge  him  with 
the  rent, 

13.  Malcom  Spoor,  12  Mete.  (Mass.) 
279,  46  Am.  Dec.  675. 

14.  Malcom  i:.  Spoor,  12  Mete.  (Mass.)  279, 
46  Am.  Dec.  675  (holding  that  a  constable 
who  enters  a  house  by  authority  of  law  and 
attaches  goods  therein  becomes  a  trespasser 
ab  initio  by  placing  there  an  unfit  person  as 
keeper  of  the  goods,  against  the  remonstrance 
of  the  owner  of  the  house)  %  Rowley  v.  Ricej 
11  Mete.  (Mass.)  337. 

Delay  held  unreasonable.-— A  constable's  de- 
lay for  seven  hours  in  the  middle  of  the  day 
to  remove  furniture  attached  by  him,  and 
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over  which  he  had  placed  a  keeper  in  a  dwell- 
ing-house in  a  city,  the  property  belonging  to 
and  being  attached  under  a  writ  against  one 
temporarily  residing  in  such  house,  was  un- 
reasonable, and  rendered  him  liable  as  a  tres- 
passer.   Davis  i'.  Stone,  120  Mass.  228. 

15.  Hooks  V.  Pafford,  34  Tex.  Civ.  App.  516, 
78  S.  W.  991,  holding  that  where  a  sheriff 
took  possession  of  a  building  rented  by  plain- 
tiffs to  use  in  connection  with  certain  goods 
purchased,  which  the  sheriff  levied  on  as  the 
property  of  the  seller,  and  the  sheriff  used  the 
building  until  he  had  disposed  of  the  goods, 
he  was  liable  to  plaintiffs  for  the  rent,  with- 
out regard  to  the  validity  of  the  sale  of  the 
goods  levied  on.  But  compare  Whitman  v. 
Bowe,  56  Hun  (N.  Y.)  141,  9  N.  Y.  Suppl.  65. 

Where  a  sheriff  takes  exclusive  possession 
of  premises  in  which  goods  seized  by  him  are, 
he  is  chargeable  with  the  rent  of  such  prem- 
ises for  the  time  they  are  occupied  by  him. 
Carman  v.  Kelly,  5  Hun  (N.  Y.)  283.  See 
also  Clapp  V.  Thomas,  7  Allen  (Mass.)  188, 
holding  that  where  a  sheriff  kept  possession 
of  an  entire  building  in  which  property  at- 
tached was  found,  the  owner  was  entitled  to 
recover  for  the  loss  of  the  use  and  occupation 
of  that  portion  of  the  building  not  occupied 
by  the  attached  property. 

Duty  to  surrender  premises  on  notice. — ^A 
constable  who,  under  an  attachment  of  goods 
of  a  tenant  by  the  day,  holds  possession  of 
them  in  the  landlord's  house  by  his  consent, 
must  surrender  the  house  within  one  day  of 
the  landlord's  notice  to  vacate,  or  is  liable  in 
damages  for  the  fair  rental  value  for  the 
time  of  unlawful  detention.  Frizzell  V).  Duf- 
fer, 58  Ark.  612,  25  S.  W.  1111. 

16.  Conte  'C.  Handy,  34  La.  Ann.  862. 

17.  Conte  t;.  Handy,  34  La.  Ann.  862. 

18.  Conte  f.  Handy,  34  La.  Ann.  862. 


SHERIFFS  AND  CONSTABLES      [35  Cyc]  1681 


although  he  knew  of  the  existence  of  the  prior  hen.^^  Where  property  in  the  hands 
of  an  agent  is  sequestered  and  there  is  a  nonsuit  in  the  sequestration  proceedings 
the  sheriff  incurs  no  HabiUty  to  the  owner  of  the  property  by  returning  it  to  the 
agent ;  and  where  the  interest  of  one  tenant  in  common  in  personal  property 
is  attached,  the  attaching  officer,  after  the  attachment  is  dissolved,  may  relieve 
himself  from  liability  to  the  debtor  for  the  property  by  delivering  it  to  the  coten- 
ant.^^  Where  the  right  of  a  sheriff  to  hold  attached  property  has  ceased  by  reason 
of  a  composition  between  the  debtor  and  creditor,  and  the  property  is  seized  by 
another  officer  under  process,  without  the  knowledge  and  against  the  will  of  the 
sheriff,  the  sheriff  is  not  liable  because  the  debtor  or  his  assignee  is  unable  to  get 
possession  of  the  property .^^  Where  property  has  been  attached  and  judgment 
obtained  the  officer  is  liable  for  turning  over  the  proceeds  to  a  third  person  on 
mere  notice  of  claim  without  proof  of  title.^^  Where  an  officer  who  has  seized 
property  under  attachment  releases  the  lien  of  the  attachment  by  turning  over 
the  property  to  plaintiff  in  the  attachment,  he  becomes  a  trespasser  from  the 
beginning.^* 

12.  Estoppel  to  Deny  Lawful  Possession.  Where  a  constable  having  a 
writ  of  attachment,  and,  not  being  misled  by  any  instructions  from  plaintiff  or 
his  attorney,  represents  to  plaintiff  that  he  has  made  a  valid  attachment,  and 
thereby  induces  plaintiff  to  rely  on  it,  and  forego  making  any  further  attachment, 
he  is  estopped,  in  an  action  of  trespass  on  the  case,  from  showing  that  in  fact 
he  made  no  legal  attachment.^^ 

13.  Extent  of  Liability  For  Loss  or  Release  of  Property  Levied  on.  A 
sheriff  who  voluntarily  releases  or  negligently  loses  control  of  property  levied  on 
so  that  it  is  not  available  for  the  satisfaction  of  an  execution  is  liable  to  the  execu- 
tion plaintiff  for  the  amount  of  the  debt  and  costs,^^  unless  the  property  seized 
was  not  sufficient  to  satisfy  the  debt,  in  which  case  the  measure  of  damages  is 
the  value  of  the  property,^^  at  the  time  when  it  should  have  been  applied  to  the 
debt.^*^  But  the  officer  may  reduce  his  liability  by  showing  that  the  property  was 
subject  to  prior  liens  by  reason  of  which  the  full  amount  of  the  execution  could  not 
have  been  realized  by  a  sale.^^  In  a  suit  by  a  creditor  against  an  officer  for  neg- 
lecting to  keep  personal  property  attached  on  mesne  process  so  that  it  might  be 
taken  on  execution,  such  officer  is  not  entitled  to  have  a  reduction  made  from  the 
full  value  of  the  property,  in  mitigation  of  damages,  for  the  expenses  which  might 
have  attended  the  keeping,  had  it  been  kept  safely;  nor  can  an  officer  who  has 
permitted  property  attached  by  him  to  return  to  the  hands  of  the  debtor  be  allowed 


19.  Baldwin  v.  Manning,  50  S.  W.  683,  20 
Ky.  L.  Rep.  1995. 

20.  Hasluck  v.  Morgan,  2  Mart.  N.  S. 
(La.)  9.  ^ 

21.  Frost  V.  Kellogg,  23  Vt.  308  [followed 
in  Gassett  v.  Sargeant,  26  Vt.  424]. 

22.  Irwin  v.  Kessler,  2  Cine.  Super.  Ct. 
(Ohio)  1. 

23.  State  v.  Langdon,  57  Mo.  353. 

24.  Griswold  v.  Sundback,  4  S.  D.  441,  57 
N.  W.  339. 

25.  See,  generally,  Estoppel,  16  Cyc.  671. 

26.  Howes  v.  Spieer,  23  Vt.  508. 

27.  Montegut  v.  Waggaman,  McGloin  (La.) 
09;  Dorrance  v.  Henderson,  27  Hun  (N.  Y.) 
^06  [affirmed  in  92  N.  Y.  406]  ;  Com.  v.  Cont- 
ner,  IS  Pa.  St.  439. 

28.  Montegut  V.  Waggaman,  McGloin  (La.) 
69. 

29.  Louisiana. —  Montegut  Waggaman, 
McGloin  69. 

Maine. —  Willard  V.  Whitney,  49  Me.  235; 
Franklin  Bank  v.  Small,  24  Me.  52;  Weld  v. 
Green,  10  Me.  20. 
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Massachusetts. —  Tyler  v.  Ulmer,  12  Mass. 
163;  Kockwood  v.  Allen,  7  Mass.  254. 

Missouri. —  State  i\  Langdon,  57  ]Mo.  350. 

Pennsylvania. —  Com.  v.  Contner,  18  Pa.  St. 
439. 

United  States. —  See  Pierce  v.  Strickland, 
19  Fed.  Cas.  No.  11,147,  2  Story  292. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  303. 

The  value  of  the  property  attached,  as 
stated  in  the  officer's  return  and  in  a  receipt 
taken  for  it,  may,  in  the  absence  of  all  contra- 
dictory proof,  be  taken  as  the  true  value  of 
the  property  for  which  the  sheriff  is  liable. 
W^illard  V.  Whitney,  49  Me.  235. 

30.  Tyler  v.  Uhner,  12  Mass.  163,  holding 
that  where  a  sheriff  lost  property  attached  by 
him,  the  measure  of  damages  was  the  value 
of  the  property  at  the  time  the  execution 
should  have  been  levied,  and  not  at  tlie  time 
of  the  attachment. 

31.  Com.  r.  Contner,  18  Pa.  St.  430:  South- 
wick  V.  Weeks,  3  \'t.  40. 

32.  Lovejoy  r.  Hutchins,  23  :Me.  272. 
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a  deduction  from  his  liability  for  expense  of  keeping  the  property,  where  such 
expense  was  borne  by  the  debtor.^ 

G.  Liabilities  Arising  Out  of  Sale  of  Property  —  i.  Sale  Not  Author- 
ized BY  Process.  A  sheriff  is  liable  for  selling  property  which  he  had  no  authority 
to  sell  under  his  process.^*  So  a  sheriff  who  attaches  property  on  mesne  process 
and  sells  it  thereon  without  the  consent  of  the  creditor  and  owner,^^  or  an  order 
for  such  sale,^®  or  otherwise  than  by  the  mode  prescribed  by  statute,^^  becomes 
liable  as  a  trespasser ;  and  the  liability  of  the  officer  for  an  illegal  sale  under  attach- 
ment is  not  affected  by  the  fact  that  he  has  subsequently  attached  the  proceeds 
of  the  sale  on  another  writ  in  favor  of  the  same  plaintiff  and  against  the  same 
defendant. The  fact  that  a  purchaser  at  a  sheriff's  sale  has  notice  of  the  cir- 
cumstances under  which  the  sale  is  made  does  not  bar  an  action  by  him  against  the 
sheriff  for  breach  of  the  imphed  covenant  that  the  sheriff  had  authority  to  sell, 
which  was  recited  in  his  deed.^^ 

2.  Sale  After  Satisfaction  of  Judgment.^^    A  sheriff  who  sells  property  seized 
under  execution  after  the  judgment  has  been,  to  his  knowledge,  satisfied,  is  liabl 
therefor  to  the  execution  defendant.*^ 

3.  Sale  After  Tender  of  Amount  Due.*^    Where  a  sheriff  refuses  a  tender  by 
the  judgment  debtor  of  the  full  amount  collectable  on  an  execution  in  the  sheriff's 
hands,  and  consequently  sells  the  property  under  the  execution,  he  is  liable  fo 
conversion. 

4.  Sale  After  Garnishment  of  Debt.**    A  sheriff  incurs  no  liability  by  a  sal 

of  property  under  execution,  although  he  is  notified  that  the  debt  has  been  garnished 
in  a  suit  by  a  third  person  against  the  creditor,  he  not  being  a  party  to  the 
garnishment  proceeding.*^ 

5.  Sale  After  Death  of  Debtor.  Where  a  sheriff  levies  an  execution  on 
property  and  sells  it,  after  the  death  of  defendant,  for  its  full  value,  and  returns 
the  execution  satisfied,  the  personal  representatives  of  defendant  cannot,  in  an 
action  against  the  sheriff,  recover  the  value  of  the  property  which  may  have  been 
so  appropriated  in  satisfaction  of  the  debts  of  the  decedent.*^ 


33.  Higgins  v.  Kendrick,  14  Me.  83. 

34.  Shannon  v.  Jones,  34  N.  C.  206,  sale 
of  growing  crop  which  is  afterward .  gathered 
by  purchaser. 

35.  Ross  V.  Philbrick,  39  Me.  29. 

36.  Terry  v.  Metevier,  104  Mich.  50,  62 
N.  W.  164. 

37.  Ross  V.  Philbrick,  39  Me.  29;  Wallis 
V,  Truesdell,  6  Pick.  (Mass.)  455. 

The  officer  becomes  a  trespasser  ab  initio 
by  selling  attached  property  without  proceed- 
ing according  to  the  requirements  of  the 
statute,  and  in  such  case  he  is  liable  to  an 
action  without  any  previous  demand  on 
him  for  the  property.  Wallis  V.  Truesdell, 
6  Pick.  (Mass.)  455. 

38.  Everett  v.  Herrin,  48  Me.  537. 

39.  Stoney  v.  Shultz,  1  Hill  Eq.  (S.  C.) 
465,  27  Am.  Dec.  429. 

40.  Satisfaction  of  judgment  generally  see 
Judgments,  23  Cyc.  1463. 

41.  Sherman  V.  Boyce,  15  Johns.  (N.  Y.) 
443  (where  a  deputy  sheriff  having  a  fieri 
facias  in  his  hands  agreed  with  defendant  in 
the  execution  to  delay  the  sale  and  to  join 
with  defendant  in  making  a  note  on  which 
money  should  be  raised  and  applied  to  the 
satisfaction  of  the  judgment,-  provided  that 
he  should  still  retain  the  execution  in  his 
hands,  and  if  he  was  called  on  for  the  pay- 
ment of  the  note  he  might  then  proceed  to 
sell  for  his  own  indemnity,  and  the  note  was 
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accordingly  made  and  the  money  raised  and 
paid  over  to  the  agent  for  the  creditors'  at- 
torneys in  satisfaction  of  the  judgment,  the 
officer  at  the  time  informing  the  agent  that 
the  execution  was  still  to  be  kept  in  life  for 
his  own  indemnity,  and  the  officer  being  after- 
ward called  upon  for  the  payment  of  the  note 
sold  defendant's  property  under  the  execu- 
tion, and  it  was  held  that  the  payment  to  the 
judgment  creditor,  not  being  a  conditional 
payment,  was  a  satisfaction  of  the  judgment, 
and  therefore  the  execution  was  spent,  and 
could  not  be  used  by  the  officer  to  enforce 
his  own  agreement  with  the  debtor,  such 
agreement  being  illegal  and  tending  to  op- 
pression and  abuse,  and  that  defendant 
in  the  execution  might  maintain  an  action  of 
trespass  against  the  officer  for  the  property 
taken  and  sold  by  him)  ;  Kuhn  v.  North,  10 
Serg.  &  R.  (Pa.)  399. 

42.  Tender  generally  see  Tender. 

43.  Tiffany  v.  St.  John,  65  N.  Y.  314,  22 
Am.  Rep.  612  [affirming  5  Lans.  153].  ^ 

44.  Garnishment  generally  see  Gaenish- 
MENT,  20  Cye.  969. 

45.  Gastineau  v.  Sanders,  68  S.  W.  5,  24 
Ky.  L.  Rep.  126. 

46.  Boyer  v.  Herndon,  14  B.  Mon.  (Ky.) 
222.  See  also  Haynsworth  v.  Frierson,  11 
Rich.  ( S.  C. )  476,  where  both  the  levy  and 
the  sale  occurred  after  the  death  of  the 
debtor. 
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6.  Sale  After  Bankruptcy  of  Debtor.*^  Where  a  sheriff  levied  on  certain 
goods  under  executions,  and  a  writ  of  attachment  in  bankruptcy  was  afterward 
issued  against  the  execution  debtor,  but  the  sheriff  subsequently  proceeded  to 
sell  under  the  executions  and  paid  over  the  proceeds  to  the  execution  creditors, 
he  was  liable  therefor.*^ 

7.  Sale  After  Injunction,^^  Stay  Order,^^  or  Supersedeas.^^  A  sheriff  is  liable 
where  he  sells  property  after  receiving  notice  of  an  injunction  restraining  the 
sale,^^  or  an  order  staying  proceedings  on  the  writ,^^  or  a  supersedeas  of  the  writ.^* 

8.  Sale  Pending  Appeal. Where  a  prior  attachment  was  vacated  and  declared 
subordinate  to  a  second  attachment  against  the  same  defendant,  but  subsequently 
such  vacation  was  set  aside  on  appeal,  but  no  stay  of  proceedings  pending  such 
appeal  was  obtained,  and  the  sheriff,  without  notice  of  the  pendency  thereof, 
in  good  faith  and  in  accordance  with  the  decision  setting  aside  the  first  attachment, 
sold  the  property  and  distributed  the  proceeds  under  the  second  attachment, 
he  was  not  liable  to  plaintiff  in  the  first  attachment  for  the  amount  of  his 
execution.^® 

9.  Sale  Under  Void  Process.  An  officer  who  sells  property  under  process 
which  is  void  on  its  face  is  liable  for  any  damage  resulting  from  such  act.^^ 

10.  Sale  Under  Writ  Subsequently  Set  Aside.  ¥/here  a  sheriff  permits 
plaintiff  in  execution  to  purchase  the  goods  levied  on  before  the  return-day  of 
the  writ,  and  the  writ  is  set  aside  by  the  court,  he  is  liable  to  subsequent  execution 
creditors.^^  Where  a  sheriff  sells  attached  goods  on  mesne  process,  pursuant 
to  statute,  and,  after  the  suit  on  which  they  were  attached  is  dismissed,  defend- 
ant in  that  suit  brings  an  action  against  the  officer  to  recover  the  proceeds  of  the 
goods,  the  officer  may  defend  by  showing  that  the  goods  were  the  property  of  a 
third  person,  who  has  recovered  or  demanded  satisfaction  of  him  for  seizing  them.^^ 

1 1.  Sale  of  Property  Not  Belonging  to  Defendant  —  a.  In  General.  A 
sheriff  who  sells  property  not  belonging  to  defendant  in  the  process  under 
which  he  acts  is  liable  to  the  true  owner  for  the  resulting  damage,    although  the 


Where  administrators  neglected  to  procure 
a  stay  of  an  execution  against  the  estate 
of  their  intestate,  and  his  chattels  were  after- 
ward sold  on  such  execution,  the  estate  being 
insolvent,  they  had  no  right  of  action  against 
the  officer  who  levied  the  execution.  Clark 
V.  May,  11  Mass.  233. 

47.  Bankruptcy  generally  see  Bankruptcy, 
5  Cyc.  227. 

48.  Kinney  v.  Dudman,  11  Nova  Scotia  19, 
holding  further  that  a  verdict  for  the  net 
proceeds  of  the  sale  with  twelve  per  cent 
added  was  not  excessive,  the  evidence  justify- 
ing the  finding  of  the  jury  that  the  goods 
would  have  brought  that  amount  if  properly 
sold.  But  compare  Moore  v.  Allen,  25  Miss. 
363. 

49.  Injunction  generally  see  Injunctions, 
22  Cyc.  724. 

50.  Stay  of  execution  generally  see  Execu- 
tions, 17  Cyc.  1135. 

51.  Supersedeas  generally  see  Appeal  and 
Error,  2  Cyc.  885. 

52.  Buff  andean  v.  Edmondson,  17  Cal.  436, 
17  Am.  Dec.  139. 

53.  Spencer  v.  Long,  39  Cal.  700. 

54.  O'Donnell  v.  Mullin,  27  Pa.  St.  199, 

67  Am.  Dec.  458. 

55.  Appeal  generally  see  Appeal  and  Er- 
ror, 2  Cyc.  474. 

56.  Clark  v.  Smith,  57  N.  Y.  App.  Div.  524, 

68  N.  Y.  Suppl.  39. 


57.  Brayman  v.  Whitcomb,  134  Mass.  525. 

58.  Williams'  Appeal,  9  Pa.  St.  267. 

59.  Mansfield  v.  Sumner,  6  Mete.  (Mass.) 
94. 

60.  Alabama. —  Locke  v.  Garrett,  16  Ala. 
698. 

Arkansas. —  Moores  v.  Winter,  67  Ark.  189, 
53  S.  W.  1057. 

California.—  Curtner  V.  Lyndon,  128  Cal. 
35,  60  Pac.  462;  Rankin  v.  Ekel,  64  Cal.  446, 
1  Pac.  895. 

Indiana. —  Jamison  f.  Hendricks,  2  Blackf. 
94,  18  Am.  Dec.  131. 

Kentucky. —  Forsythe  r.  Ellis,  4  J.  J. 
Marsh.  298,  20  Am.  Dec.  218  [ai)proved  in 
Harrison  v.  Shanks,  13  Bush  620] ;  Roche  v. 
Link,  15  Ky.  L.  Rep.  702. 

Louisiana. —  Terrail  ?;.  Tinney,  20  La.  Ann. 
444;  Wright  v.  Cain,  4  Rob.  i36. 

Maine. —  Holyoke  v.  Gilmore,  45  jNlo.  566; 
Sibley  v.  Brown,  15  Me.  185. 

MassacJnisctis. —  Shuniway  r.  Rutter,  8 
Pick.  443,  19  Am.  Dec.  340.  ' 

Michigan.— Scuddor  r.  Anderson,  54  Mich. 
122,  19  N.  W.  775. 

Missouri. —  Burk  i\  Baxter,  3  ^\o.  207 : 
Vaughn  r.  Fisher,  32  Mo.  App.  29;  Vaughn 
i\  Allgaier,  27  Mo.  App.  523. 

Nchraska. — Whitnev  r.  Proslun,  29  Xebr. 
243,  45  N.  W.  619.  ' 

Neiv  Hampshire. — .McFarlaiul  r.  Farmer,  42 
N.  H.  386. 
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sale  was  made  without  taking  actual  possession  of  the  property/^  and  the  officer 
making  the  sale  did  not  remove  it;  ®^  and  he  cannot  escape  Hability  because  he 
sold  only  "the  right,  title,  and  interest"  of  the  debtor. If  the  true  owner  recov- 
ers the  property  from  the  purchaser  the  sheriff  is  liable  to  the  purchaser  for  the 
damage  which  he  has  sustained.^*  But  if  the  sheriff  after  selling  under  execution 
property  not  belonging  to  the  debtor  surrenders  the  property  to  the  true  owner 
and  returns  the  purchase-price  to  the  purchaser,  he  thereby  incurs  no  liabihty 
to  the  execution  creditor. 

b.  Suffleieney  of  Claim.  Where  the  owner  of  property  levied  on  under 
process  against  another  person  notifies  the  sheriff  of  his  ownership  and  forbids  a 
sale  this  is  tantamount  to  a  demand  for  the  property  and  renders  the  sheriff  liable 
if  he  subsequently  sells  it.®^ 

e.  Sale  While  Claim  Pending.  Where  a  claimant  of  property  levied  on  has 
taken  the  proper  steps  under  the  statute  to  protect  his  rights  until  a  trial  thereof 
can  be  had,  a  sheriff  who  refuses  to  recognize  such  rights  and  sells  in  violation 
thereof  is  liable  in  damages. 

d.  Effect  of  Finding  on  Trial  of  Right  of  Property.®^  According  to  some 
authorities  where  the  right  of  property  is  tried  in  the  manner  provided  by  statute, 
a  finding  that  the  property  belongs  to  the  debtor  relieves  the  sheriff  from  liability 
for  consequently  selling  the  same  under  his  process,  even  though  the  property 
really  belongs  to  another;  '^^   but  other  authorities  hold  that,  the  proceeding 


'New  York. —  Cole  V.  Mann,  62  N.  Y.  1  [af- 
firminq  3  Thomps,  &  C.  380] ;  Sharp  V. 
Lamy/  37  N.  Y.  App.  Div.  136,  55  N.  Y. 
Suppl.  784. 

'North  Carolina. —  Davis  V.  Calloway,  72 
N.  C.  479;  Parish  v.  Wilhelm,  63  N.  C.  50. 

Pennsylvania. —  Kline  V.  MeCandless,  139 
Pa.  St.  223,  20  Atl,  1045 ;  Forsyth  V.  Palmer, 
14  Pa.  St.  96,  53  Am.  Dec.  519;  McMichael 
V.  Mason,  13  Pa.  St.  214;  Dallam  v.  Fitler, 
6  Watts  &  S.  323;  Berwald  v.  Ray,  8  Pa. 
Super.  Ct.  365;  Lehr  v.  Brodbeck,  12  York 
Leg.  Eee.  143. 

England. —  See  Lancashire  Wagon  Co.  v. 
Fitzlmgh,  6  H.  &  N.  502,  30  L.  J.  Exch.  231 , 
3  L.  T.  Rep.  N.  S.  703. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  211. 

Even  though  the  sheriff  has  in  his  hands  an 
execution  against  the  owner  of  property,  he 
is  liable  if  he  sells  it  under  an  execution 
against  another  person.  Davis  V.  Calloway, 
72  N.  C.  479. 

Sale  of  property  levied  on  by  predecessor. — 
Where  a  sheriff  levied  upon  the  chattels  of 
a  wife  by  virtue  of  an  execution  ag^iinst  her 
husband,  and  the  successor  in  office  of  the 
sheriff  so  levying  sold  the  property  in  defi- 
ance of  a  notice  that  the  chattels  belonged 
to  the  wife,  the  sheriff  who  made  the  sale  was 
liable  in  trespass  to  the  wife.  Freeman  v. 
Apple,  99  Pa.  St.  261. 

Chattels  hired  by  debtor. — ^Where  a  hirer 
of  chattels  for  an  indefinite  time  puts  them 
with  his  own  for  the  purpose  of  using  them 
to  greater  advantage,  they  being  of  such  a 
nature  as  to  be  easily  distinguished  and  sepa- 
rated at  any  time,  and  while  thus  in  hi&  pos- 
session, the  whole  is  attached,  taken  away, 
and  sold  as  his  property,  the  officer  is  liable 
to  the  real  owner.  Sibley  v.  Brown,  15.  Me.  185. 

Where  personal  property  is  contracted  to 
be  sold  and  delivered  with  a  condition  prece- 
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dent  to  be  performed  by  the  vendee,  it  being 
agreed  that  until  performance  the  absolute 
ownership  and  property  shall  remain  in  the 
vendor,  the  sheriff  is  liable  if,  before  such 
condition  is  performed,  he  sells  the  property 
as  that  of  the  vendee.  McFarland  v.  Farmer, 
42  N.  H.  386.  See  also  Cole  v.  Mann,  62 
N.  Y.  1  [affirming  3  Thomps.  &  C.  380']. 

Where  a  sale  of  goods  is  procured  by  fraud 
on  the  part  of  the  vendee,  a  sheriff  who  by 
virtue  of  an  execution  against  the  vendee  and 
without  notice  of  the  fraud  seizes  and  sells 
the  goods  under  execution  against  the  v-ndee 
to  hona  fide  purchasers  is  liable  for  the  value 
of  the  goods  in  trespass  at  the  suit  of  the 
vendor.    Ash  v.  Putnam,  1  Hill  (N.  Y.)  302. 

A  vendor  who  has  the  right  of  stoppage  in 
transitu  may  hold  the  sheriff  liable  for  sell- 
ing the  goods  under  process  against  the 
vendee.  Pottinger  v.  Hecksher,  2  Grant  (Pa.) 
309. 

61.  Burk  V.  Baxter,  3  Mo.  207. 

62.  Scudder  v.  Anderson,  54  Mich.  122  19 
N.  W.  775 ;  Reynolds  v.  Shuler,  5  Cow.  (N.  Y.) 
323. 

63.  Rankin  v.  Ekel,  64  Cal.  446,  1  Pac.  895. 
But  compare  Kile  v.  Giebner,  114  Pa.  St.  381, 
7  Atl.  154. 

64.  McGhee  v.  Ellis,  4  Litt.  (Ky.)  244,  U 
Am.  Dec.  124. 

65.  McCarthy  v.  O'Marr,  19  Mont.  215,  47 
Pac.  953,  61  Am.  St.  Rep.  502,  where  the 
sheriff  had  demanded  indemnity  which  was 
not  furnished. 

66.  See,  generally,  Executions,  17  Cyc. 
1203. 

67.  Vaughn  V.  Allgaier,  27  Mo.  App.  523. 

68.  Houx  V.  Shaw,  18  Mo.  App.  45. 

69.  Verdict  and  findings  on  trial  of  right 
of  property  generally  see  Executions,  17 
Cyc.  1221. 

70.  Emanuel  v.  Cocke,  6  Dana  (Ky.)  212; 
Terril      Cockeril,  3  Bibb  (Ky.)  258. 
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being  not  judicial,  such  a  finding  affords  the  sheriff  no  protection  if  it  is 
erroneous.''^ 

e.  Effect  of  Appeal  From  Judgment  on  Trial  of  Right  of  Property.'^  After 
an  appeal  by  a  claimant  from  a  judgment  rendered  against  him  on  a  trial  of  the 
right  of  property,  the  officer  selling  the  property  does  so  at  his  peril  of  a  reversal 
of  such  judgment. '^^ 

f.  Abandonment  of  Claim.  Under  some  statutes  a  claimant  of  property 
seized  by  a  sheriff  or  constable  is  deemed  to  have  abandoned  his  claim  unless  he 
takes  action  to  vindicate  and  enforce  the  same  within  a  specified  time  after  it 
is  asserted,'*  and  in  such  case  the  officer  incurs  no  liability  by  proceeding  to  sell 
the  property.'^ 

g.  Confusion  of  Goods.'®  Where  goods  of  a  debtor  and  a  third  person  have, 
without  fraud  or  collusion,  become  mixed  so  that  they  cannot  be  distinguished, 
but  after  seizure  the  third  person  points  out  his  goods  to  the  officer,  and  demands 
a  redelivery  of  them,  and  the  officer,  notwithstanding,  sells  all  the  goods,  he  will 
be  liable.''  But  where,  however,  the  goods  are  so  intermingled  that  the  sheriff 
is  unable  to  distinguish  them  and  the  third  person  does  not  himself  identify  and 
point  out  his  goods,  the  officer  is  justified  in  selling  the  whole  as  the  property 
of  the  debtor.'^ 

h.  Property  in  Possession  of  Fraudulent  Grantee.'^  Where  a  sheriff  levies 
an  attachment  in  favor  of  existing  creditors  of  the  grantor,  on  goods  claimed  by 
the  grantee  under  a  conveyance  which  is  fraudulent  and  void  as  to  such  creditors, 
his  subsequent  sale  of  the  goods,  without  an  order  of  court,  does  not  render  him 
Hable  to  the  grantee  as  a  trespasser  ah  initio.^ 

i.  Sale  of  Subtenant's  Crops  For  Rent.  Where  the  statute  makes  crops 
raised  on  rented  land  liable  for  the  rent,^^  the  mere  fact  that  the  sheriff,  alter 
levying  on  a  sufficiency  of  the  crop  of  a  tenant  to  satisfy  the  rent,  suffers  him  to 
retain  and  dispose  of  it,  does  not  render  him  liable  to  a  subtenant  for  a  consequent 
seizure  and  sale  of  the  crop  raised  by  the  subtenant  on  the  rented  premises. 

j.  Process  Against  Specific  Property  Sold.  A  sheriff  seizing  and  selling 
propert}^  under  a  special  execution,  directing  him  to  seize  and  sell  that  identical 
property,  is  not  liable  for  the  execution  of  the  process,   unless  it  appears  from  the 


Failure  of  jury  to  agree. — ^Where  a  jury 
summoned  to  try  the  right  to  property  taken 
on  execution  cannot  agree,  the  sheriff  is  bound 
to  sell,  and  is  not  liable  to  any  suit  on  ac- 
count of  such  sale.  Com.  v.  Herndon,  2  Dana 
(Ky.)  429. 

71.  Perkins  v.  Thornburgh,  10  Cal.  189. 
See  also  Pearson  v.  Fisher,  4  N.  C.  72. 

72.  Appeal  from  judgment  on  trial  of  right 
of  property  generally  see  Executions,  17 
Cyc.  1224. 

73.  People  v.  Ward,  41  111.  App.  464. 

74.  Van  Marter  v.  Lucas,  64  N.  J.  L.  182, 
44  Atl.  865  [followed  in  Masters  v.  Champion, 
75  N.  J.  L.  768,  69  Atl.  224]. 

Mode  of  proceeding. —  The  claimant  is  not 
restricted  to  the  procedure  authorized  by  the 
statute,  but  the  purpose  of  the  law  is  effected 
and  his  claim  saved  if  within  the  prescribed 
time  he  brings  an  action  of  tort  or  replevin 
against  the  officer.  Van  Marter  v.  Lucas,  64 
N.  J.  L.  182,  44  Atl.  865  [followed  in  Mas- 
ters V.  Champion,  75  N.  J.  L.  768,  69  Atl. 
224]. 

The  fact  that  the  goods  were  in  the  pos- 
session of  the  claimant,  and  that  the  con- 
stable had  not  taken  manual  possession 
thereof  at  the  time  of  the  levy,  did  not  take 
the  case  out  of  the  rule  stated  in  the  text. 


Masters  v.  Champion,  74  N.  J.  L.  323,  65  Atl. 
899. 

Notice  served  on  Sunday. —  The  fact  that 
the  notice  in  writing  given  by  a  claimant  of 
property  taken  under  execution  to  the  con- 
stable making  the  levy  was  delivered  on  Sun- 
day did  not  take  the  case  out  of  the  rule 
stated  in  the  text  where  the  notice  was  pre- 
pared and  signed  on  Saturday  and  was  not 
acted  on  by  the  constable  till  the  Monday  fol- 
lowing. Masters  v.  Champion,  74  X.  J.  L. 
323,  65  Atl.  899. 

75.  Van  Marter  v.  Lucas,  64  J.  L.  182, 
44  Atl.  865  {followed  in  iNIasters  v.  Champion, 
75  N.  J.  L.  768,  69  Atl.  224]. 

76.  See,  generally,  Confusion  of  Goods, 
8  Cyc.  570. 

77.  Shumway  V.  Rutter,  8  Pick.  (Mass.) 
443,  19  Am.  Dec.  340. 

78.  Robinson  v.  Holt,  39  N.  H.  557,  75 
Am.  Dec.  233. 

79.  Fraudulent  conveyances  generally  see 
Fraudulent  Conveyances.  20  Cyo.  323 

80.  Hartshorn  r.  Williams,*  31  Ala. 
149. 

81.  See  Landlord  and  Tenant,  24  Cyc. 
1256. 

82.  Civens  r.  Easley.  17  Ala.  385. 

83.  State  r.  Hailey,  71  Mo.  Apj).  200. 
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writ  itself  that  the  court  issuing  it  had  no  jurisdiction  of  the  subject-matter/*  or 
unless  he  finds  the  property  in  the  possession  of  one  not  in  privity  with  the 
execution  defendant. 

k.  Eflfect  of  Taking  Bond  From  Plaintiff  in  Process.  The  sheriff  who  levies 
an  attachment  and  makes  a  sale  thereunder  is  not  protected  from  action  by 
claimants  of  the  property  by  the  fact  that  he  takes  a  bond  from  the  attaching 
creditor,  containing  a  provision,  unauthorized  by  the  statute  under  which  it  is 
taken,  obligating  such  creditor  to  pay  to  any  claimant  of  the  property  the  damage 
he  may  sustain  from  the  seizure  or  sale.®^ 

1.  Estoppel  of  Owner  or  Claimant.  Where  the  property  seized  is  at  the 
time  of  seizure  in  the  possession  of  defendant  who  is  apparently  the  owner,  and 
another  person,  who  is  the  real  owner,  although  informed  of  the  levy,  gives  the 
officer  no  notice  of  his  claim,  and  the  officer  does  not  otherwise  know  of  the  claim, 
the  owner  is  estopped  from  suing  the  sheriff  for  selHng  the  goods  levied  on.®* 
But  notice  given  by  one  at  sheriff's  sale  that  the  goods  belong  to  him,  and 
that  the  purchaser  will  take  no  title,  does  not,  in  the  absence  of  bad  faith,  estop 
him  to  sue  the  sheriff  in  trespass,  and  confine  him  to  his  remedy  against  the  pur- 
chaser.^^ Where  a  person  whose  property  has  been  seized  by  an  officer  under  an 
execution  against  a  third  person  notifies  the  officer  that  the  property  seized 
belongs  to  him,  he  will  not,  by  omitting  to  take  legal  measures  to  prevent  the  sale, 
lose  his  recourse  against  the  officer. 

m.  Necessity  For  Demand.  A  sale  of  property  of  one  person  under  process 
against  another  makes  the  conversion  complete  and  no  demand  is  necessary  to 
entitle  the  owner  to  maintain  an  action  against  the  officer  for  the  wrong. 

12.  Sale  of  Common  Property  Under  Process  Against  Cotenant.^^  Although 
the  sheriff  may  sell  the  interest  of  a  cotenant  in  the  common  property  under 
process  against  him,^^  if  he  assumes  to  sell  the  entire  property,  his  act  is  wrongful 
as  against  the  cotenant  not  named  in  the  process,  and  he  is  hable  for  the  resulting 
damage. 


Where  a  sheriff  sells  under  a  fieri  facias 
property  which  has  been  specifically  con- 
demned by  a  court  of  competent  jurisdiction, 

he  is  not  responsible  for  the  sale  to  a  person 
claiming  title  to  the  property,  although  the 
claimant  was  not  a  party  to  the  suit, 
especially  where  the  claimant  might  have 
claimed  the  property  before  condemnation  but 
neglected  to  do  so.  Ranahan  f.  O'Neale,  6 
Gill  ir  J.  (Md.)  298,  26  Am.  Dec.  576,  so 
holding  on  the  ground  that  the  sheriff  cannot 
be  held  liable  as  a  tort-fe£isor  for  an  act 
which,  as  a  public  officer,  he  was  bound  to 
perform. 

84.  State  v.  Hailey,  71  Mo.  App.  200. 

85.  State      Hailey,  71  Mo.  App.  200. 

86.  Fite  V.  Briedenback,  127  Ky.  504,  105 
S.  W.  1182,  32  Ky.  L.  Rep.  400. 

87.  Estoppel  generally  see  Estoppel,  16 
Cyc.  671. 

88.  Notice  of  claim  to  property  see  At- 
tachment, 4  Cyc.  729;  Executions,  17  Cyc. 
1201. 

89.  Stephens  i/.  Head,  119  Ala.  511,  24  So. 
738. 

90.  Hyde  v.  Kiehl,  183  Pa.  St.  414,  38  Atl. 

998. 

91.  Wright  V.  Cain,  4  Rob.  (La.)  136. 

92.  Hanchett  'C.  Williams,  24  111.  App.  56; 
Lothrop  V.  Arnold,  25  Me.  136,  43  Am.  Dec. 
256. 

93.  Cotenancy  generally  see  Joint  Ten- 
ancy, 23  Cyc.  482;  Tenancy  in  Common. 
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94.  Sale  of  common  property  under  execu- 
tion see  Executions,  17  Cyc.  954,  955. 

95.  Alabama. —  Sheppard  v.  Shelton,  34 
Ala.  652. 

Iowa. —  Edgar  v.  Caldwell,  Morr.  434. 

Maine, —  Moore  v.  Pcnnell,  52  Me.  162,  83 
Am.  Dec.  500 ;  Knight  V.  Herrin,  48  Me.  533 ; 
Lothrop  V.  Arnold,  25  Me.  136,  43  Am.  Dec. 
256. 

Massachusetts. —  Melville  -v.  Brown,  15 
Mass.  82. 

Michigan. —  Kunze  v.  Cox,  113  Mich.  546, 
71  N.  W.  864,  67  Am.  St.  E;ep.  480. 

New  York. —  Michalover  v.  Moses,  19  N.  Y. 
App.  Div.  343,  46  N.  Y.  Suppl.  456;  Walsh  v. 
Adams,  3  Den.  125 ;  Waddell  v.  Cook,  2  Hill 
47,  37  Am.  Dec.  372;  Wheeler  v.  McFarland, 
10  Wend.  318.  See  also  Kaufman  v.  Schoef- 
fel,  46  Hun  571  [affirmed  in  113  N.  Y.  635, 
20  N.  E.  878]. 

Pennsylvania. —  Bogue  V.  Steel,  1  Phila. 
90. 

Utah. —  Spaulding  v.  Allred,  23  Utah  354, 
64  Pac.  1100;  Snell  v.  Crowe,  3  Utah  26,  5 
Pac.  522. 

Vermont. —  Heald  v.  Sargeant,  15  Vt.  506, 
40  Am.  Dec.  694. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  209. 

This  rule  is  not  applicable  where  under  the 
statute  a  sale  under  execution  against  one  of 
the  coowners  passes  only  the  interest  of  the 
debtor.    Spalding  v.  Allred,  23  Utah '354,  64 
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13.  Sale  of  Exempt  Property  —  a.  In  General.  Where  a  sheriff  sells  exempt 
property  after  he  has  been  notified  of  the  exemption  he  is  liable  to  the  owner 
for  the  resulting  damage;  and  an  officer  cannot  justify  the  sale  of  property 
selected  as  exempt  on  the  ground  that  the  debtor  had  other  property.  An 
officer  may  also  be  held  Hable  where  a  claim  of  exemption  is  made  and  he  sells 
the  property  without  taking  the  steps  required  by  statute  to  ascertain  the  extent 
of  the  exemption. But  in  order  to  hold  the  sheriff  hable  it  must  be  made  to 
appear  that  the  property  was  exempt  at  the  time  when  it  was  levied  on/  that 
the  exemption  was  claimed  by  the  debtor/  and  that  the  exemption  was  available 


Pac.  1100.  See  also  Pettingill  v.  Bartlett,  1 
N.  H.  87. 

Sale  to  cotenant. — ^Where  a  tenant  in  com- 
mon of  personalty  had  assigned  his  share, 
and,  after  such  assignment,  the  sheriff,  under 
an  execution  against  the  assignor,  sold  the 
common  property,  and  delivered  the  same  to 
the  other  original  tenant,  who  had  become  the 
purchaser  at  such  sale,  the  sheriff  was  not 
liahle  to  the  assignee  for  a  conversion.  Grim 
V.  Wicker,  80  N.  C.  343. 

96.  Exemption  generally  see  Exemptions, 
18  Cyc.  1369;  Homesteads,  21  Cyc.  448. 

97.  Alabama. —  Stallings  v.  Gilbreath,  146 
Ala.  483.  41  So.  423. 

Arkansas. —  Parham  v.  McMurray,  32  Ark. 
261. 

California. —  Blewett  v.  Miller,  131  Cal. 
149,  63  Pac.  157;  Spencer  v.  Long,  39  Cal. 
700. 

hidiana. —  Austin  v.  Swank,  9  Ind.  109; 
Stephens  v.  Lawson,  7  Blackf.  275. 

Kentucky.—  Buck  v.  Ball,  58  S.  W.  468,  22 
Ky,  L.  Rep.  614;  Whittington  v.  Pence,  47 
S.  W.  877,  20  Ky.  L.  Rep.  900,  38  S.  W.  843, 
18  Ky.  L.  Rep.  942. 

Michigan. —  Parker  V.  Canfield,  116  Mich. 
94,  74  N.  W.  296. 

Minnesota. — ■  Howard  V.  Rugland,  35  Minn. 
388,  29  N.  W.  63. 

Missouri. —  State  v.  Farrell,  6  Mo.  App. 
581. 

Pennsylvania. —  Smith  v.  Emerson,  43  Pa. 
St.  456;  Elliott  V.  Flanigan,  37  Pa.  St.  425; 
Hutchinson  v.  Campbell,  25  Pa.  St.  273; 
Brechtel  v.  Cortright,  13  Pa.  Super.  Ct.  384; 
Houston  v.  Smith,  1  Phila.  221,  holding  that 
this  is  true,  although  the  sale  is  made  under 
a  venditioni  exponas. 

Tennessee. —  Davis  v.  Bryan,  7  Yerg.  88, 
holding  that  a  constable  who  sold  property 
exempted  from  execution  was  liable  to  the 
owner,  although  the  time  when  the  contract 
upon  which  the  judgment  was  founded  was 
made  was  not  indorsed  on  the  execntion  as 
required  by  statute. 

Vermont.— lld^xt  v.  Hyde,  5  Vt.  328. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  210. 

A  sale  after  the  filing  but  before  the  trial 
of  an  exemption  claim  is  a  conversion  for 
which  the  officer  was  liable,  the  claim  being 
ultimately  sustained.  Stallings  v.  Gilbreath, 
146  Ala.  483,  41  So.  423. 

Withdrawal  of  consent  to  le\^. — Where 
defendant  consented  to  a  levy  on  exempt  ar- 
ticles, it  was  competent  for  him  to  withdraw 
such  consent  before  the  day  of  sale,  and  a 


constable  selling  such  articles,  after  notice 
of  such  withdrawal,  was  liable  for  so  doing. 
Hutchinson  v.  Campbell,  25  Pa.  St.  273. 

The  facts  that  a  third  person  claimed  the 
property  under  a  mortgage  and  that  the 
debtor  did  not  deny  such  claim  do  not  relieve 
the  sheriff  from  liability.  State  V.  Farrell, 
6  Mo.  App.  581. 

Facts  not  showing  sale  on  execution. — 
Where  plaintiff's  evidence  showed  that  a  cer- 
tain person  having  obtained  a  judgment 
against  plaintiffs,  a  deputy  sheriff  levied  exe- 
cution on  a  stock  of  goods,  and  told  plaintiffs 
to  be  on  hand  to  care  for  exemptions,  and 
while  they  were  designating  these  the  sheriff 
announced  that  he  had  a  chattel  mortgage  on 
all  the  goods,  and  would  not  permit  exemp- 
tions to  be  removed,  and  the  deputy  set  aside 
certain  of  the  goods  as  exempt,  and  sold  the 
stock  to  execution  creditors,  subject  to  the 
exemptions  and  mortgage,  and  the  sheriff  then 
sold  all  of  the  goods  at  chattel  mortgage  sale, 
it  was  held  that  on  plaintiff's  own  showing, 
the  exempt  property  was  not  sold  on  execu- 
tion, and  the  sheriff  was  not  liable  for  con- 
version. Lester  v.  Addison,  139  Mich.  232, 
102  N.  W.  643. 

In  North  Dakota  a  sale  by  a  sheriff  under 
execution  of  exempt  real  estate  conveys  no 
title  to  the  purchaser,  and  the  officer  making 
it  is  not  liable  in  an  action  for  damages,  ex- 
cept for  costs  incurred  in  removing  an  ap- 
parent cloud  on  the  title.  Johnson  v.  Twich- 
ell,  13  K  D.  426,  101  N.  W.  318. 

98.  Austin  v.  Swank,  9  Ind.  109.  Compare 
Trovillo  V.  Shingles,  10  Watts  (Pa.)  438, 
holding  that  where  a  debtor  was  in  posses- 
sion of  two  cows  as  the  apparent  owner,  al- 
though one  of  them  might  have  belonged  to 
a  third  person,  the  debtor,  having  made  the 
question  of  ownership  doubtful  by  his  own 
act,  could  not  recover  in  trespass  against  the 
sheriff  who  sold  one  of  the  cows  which  tlie 
debtor  claimed  was  exempt  from  execution. 

99.  Daley  v.  Peters,  47  Nebr.  848,  66  N.  W. 
862,  holding  that  where  an  officer  makes  a 
levy  upon  personal  property,  and  the  debtor 
files  under  oath  the  inventory  required  by 
Code  Civ.  Proc.  §  522,  and  the  ollicer  neg- 
lects or  refuses  to  cause  the  property  to  be 
appraised,  but  proceeds  to  sell  it  to  satisfy 
his  writ,  he  is  thereby  guilty  of  the  conver- 
sion of  the  property,  although  the  averments 
in  the  affidavit  attached  to  the  inventory  were 
false. 

1.  Greaton  v.  Pike,  34  Me.  233. 

2.  McGuire  r.  Calligan,  57  INIich.  38,  23 
N.  W.  47!);  and  see  supra,  note  97. 
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against  the  debt  under  which  the  sale  was  made.^  Where  the  sheriff  fails  to  inform 
the  appraisers  of  property  seized  on  execution  of  a  mortgage  lien  thereon,  set 
forth  in  the  claim  by  defendant  in  execution  that  the  property  is  exerapt  from 
seizure  and  sale,  and  the  appraisement  is  made  without  any  allowance  therefor, 
the  sheriff  cannot  interpose  such  appraisement  as  a  defense  in  an  action  for  selling 
the  property  when  the  amount  of  the  lien  would  reduce  defendant\s  interest  to 
less  than  the  amount  exempt  by  law.^ 

b.  Sale  Under  Specific  Lien.  Where  an  officer  sells  property  under  a  chattel 
mortgage  covering  both  exempt  and  non-exempt  property,  and  the  proceeds  of 
the  non-exempt  portion  are  sufficient  to  satisfy  the  debt,  and  the  mortgagor 
demands  that  they  be  so  applied,  but  the  officer  further  proceeds  to  sell  the  exempt 
part,  he  is  personally  liable  for  its  value.^ 

e.  Effect  of  Disclaimer  of  Title.  Where  a  debtor  at  the  time  of  the  appraise- 
ment of  goods  levied  on,  for  the  purpose  of  setting  aside  his  exemption,  disclaims 
title  to  a  portion  of  the  goods,  he  cannot  afterward  maintain  an  action  of  trespass 
against  the  officer  for  selling  such  goods.® 

d.  Purchase  by  Debtor.  A  judgment  debtor  whose  exempt  property  is  sold 
under  execution  is  not  prejudiced  in  an  action  by  him  on  the  sheriff's  indemnity 
bond,  by  his  having  bidden  off  the  property  in  good  faith  and  without  collusion 
for  a  bank  w^hich  had  a  mortgage  thereon."^ 

14.  Sale  of  Mortgaged,  or  Encumbered  Property.^  An  officer  incurs  no  lia- 
bility to  a  mortgagee  of  personal  property  by  selling  under  process  the  mortgagor's 
interest  therein,^  where  the  property  is  found  in  the  possession  of  the  mortgagor/*^ 
and  the  mortgage  is  not  due,"  and  the  officer  does  not  deliver  possession  of  the 
property  to  the  purchaser.^^  And  even  a  delivery  of  possession  to  the  purchaser 
without  requiring  the  satisfaction  of  the  mortgage,  it  being  due  and  payable, 
subjects  the  officer  only  to  nominal  damages,  where  the  property  is  still  within 
the  county,  at  a  place  near  the  residence  of  the  mortgagee,  and  the  security  has 
not  been  in  any  way  injured. So  also,  where  a  judgment  is  assigned  as  collateral 
security  for  an  indebtedness  in  a  sum  less  than  the  face  of  the  judgment,  the 
assignee  cannot  maintain  an  action  for  conversion  against  an  officer  because  of  a 
levy  and  sale  of  the  judgment,  subject  to  the  assignment,  under  an  execution 
against  the  judgment  plaintiff.^*  Where,  however,  property  is  covered  by  a 
mortgage  of  which  the  sheriff  has  notice  he  is  liable  for  conversion  if  he  assumes 
to  make  an  absolute  sale  of  the  property  under  process  against  the  mortgagor, 


3.  Harleman  v.  Buck,  80  Pa.  St.  267. 

4.  Strong  v.  Combs,  68  Nebr.  315,  94  N.  W. 
149. 

5.  Baughn  v.  Allen,  (Tex.  Civ.  App.  1903) 
73  S.  W.  1063. 

6.  Gilleland  v.  Rhoads,  34  Pa.  St.  187. 

7.  Com.  V.  Burnett,  44  S.  W.  966,  19  Ky. 
L.  Rep.  1836. 

8.  See,  generally,  Chattel  Mortgages,  6 
Cyc.  980;  Mortgages,  27  Cyc.  916. 

9.  Illinois. —  People  v.  Dickson,  65  111.  App. 
99.  But  compare  Gilbert  v.  National  Cash 
Register  Co.,  67  111.  App.  606  {reversed  on 
other  grounds  in  176  111.  288,  52  N.  E.  22]. 

Indiana. —  State  v.  Bergner,  20  Ind.  App. 
390,  50  N.  E.  824,  67  Am.  St.  Rep.  261. 

Minnesota. —  See  Appleton  Mill  Co.  v.  War- 
der, 42  Minn.  117,  43  N.  W.  791. 

New  J ersey. — Ayres  V.  Tinsman,  74  N.  J.  L. 
295,  65  Atl.  887. 

New  York. —  Hull  v.  Samson,  23  How.  Pr. 
84.  • 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  214. 
Contra. —  Eggleston  v.  Mundy,  4  Mich.  295. 
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The  officer  is  not  responsible  for  the  sub- 
sequent acts  of  the  purchaser. —  People  v. 
Dickson,  65  111.  App.  99. 

Sale  for  less  than  true  value. — ^Where  an 
officer  attached  and  sold  mortgaged  perishable 
goods  for  less  than  their  value,  under  Pub. 
St.  c.  161,  §§  90,  91,  93,  which  would  protect 
him  if  they  had  not  been  mortgaged,  and  the 
attaching  creditor  was  directed  to  pay  the 
amount  found  due  on  the  mortgage,  but  he 
did  not  do  so,  the  officer  was  liable  for  the 
full  value  of  the  goods,  as  section  80  makes 
the  attachment  void,  and  requires  the  restora- 
tion of  the  property  on.  such  non-compliance. 
Rund  V.  Blatt,  170  Mass.  469,  49  N.  E.  642. 

10.  People  V.  Dickson,  65  111.  App.  99; 
Hull  V.  Samson,  23  How.  Pr.  (N.  Y.)  84. 

11.  People  V.  Dickson,  65  111.  App.  99. 

12.  Ayres  V.  Tinsman,  74  N.  J.  L.  295,  65 
Atl  887 

lb.  state  1).  Bergner,  20  Ind.  App.  390,  50 
N.  E.  824,  67  Am.  St.  Rei).  261. 

14.  Baker  v.  Mills,  108  Iowa  490,  79  N.  W. 
268. 

15.  Collins  V.  State,  3  Ind.  App.  542,  30 
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and  consents  to  the  removal  thereof. And  where  by  the  terms  of  the  mortgage 
the  mortgagee  is  entitled  to  demand  possession  of  and  sell  the  property  at  any 
time  and  has  demanded  possession,  the  sheriff  is  liable  to  the  mortgagee  if  he 
sub&equentl}^  assumes  to  sell  even  the  mortgagee's  interest. 

15.  Sale  of  Property  on  Demised  Premises.^^  Under  a  statute  providing 
that  no  property  on  demised  premises  shall  be  liable  to  be  taken  under  execu- 
tion, unless  the  party  at  whose  suit  the  execution  is  sued  out  shall  pay  the  land- 
lord the  rent  due,  an  officer  may  be  held  liable  to  a  landlord  where  he  sells  prop- 
erty on  demised  premises  on  which  rent  is  due  without  paying  the  rent,^^  provided 
he  had  notice  that  rent  was  due.^^  And  he  cannot  escape  liability  by  showing 
that  the  levy  under  which  he  sold  was  invalid.^^  The  liability  of  the  officer  extends 
to  the  amount  of  the  entire  proceeds  of  the  sale  ^  when  they  are  less  than  the 
rent.2* 

16.  Sale  of  Property  in  Custody  of  Law.  Where  a  sheriff  levies  on  property 
held  by  a  constable  under  prior  executions,  and  sells  the  same  for  enough  to  satisfy 
the  prior  executions,  he  is  liable  for  that  amount  to  the  constable,  without  any 
promise  to  pay.^^ 

17.  Sale  Without  Levy.  If  an  officer  sells  any  portion  of  the  goods  of  a  debtor 
without  a  levy  thereon  he  is  liable  therefor  to  the  owner.^^ 

18.  Sale  Without  Appraisement.  Where  the  statute  requires  that  a  sheriff 
or  constable  shall  have  property  distrained  for  rent  appraised  before  its  sale  by 
him,^^  an  officer  who  sells  such  property  without  appraisement  will  be  liable  in 
trover  for  a  wrongful  conversion  thereof.^^ 

19.  Sale  Without  Proper  Notice.  Where  a  sheriff  omits  to  advertise  or  give 
notice  of  a  sale  of  property  as  required  by  statute,  or  does  not  advertise  or  give 
notice  of  the  sale  in  the  manner  and  for  the  time  required  by  statute,^^  he  is  liable 
for  any  damage  occasioned  by  such  neglect  of  duty.^ 


N.  E.  12,  50  Am.  St.  Rep.  298;  Christopher 
■V.  Covington,  2  B.  Mon.  (Ky.)  357;  Peek  v. 
Inlow,  8  Dana  (Ky.)  192;  Appleton  Mill  Co. 
i\  Warder,  42  Minn.  117,  43  N.  W.  791. 

Estoppel  to  claim  under  mortgage. — ^Where 
judgment  was  confessed  for  a  debt  secured  by 
a  chattel  mortgage,  and  execution  issued 
thereon,  and  levied  upon  the  mortgaged  chat- 
tels, which  were  advertised  for  sale  there- 
under, and,  after  the  same  property  was  sold 
upon  another  execution  against  the  mort- 
gagor, the  mortgagees  moved  the  supreme 
court  for  an  order  directing  the  sheriff  to 
apply  the  proceeds  of  the  sale  upon  their  ex- 
ecution, it  was  held,  in  an  action  of  trover 
by  the  mortgagees  against  the  sheriff  who 
made  the  sale,  that  these  acts  were  repugnant 
to  any  claim  under  the  mortgage,  and  pre- 
cluded plaintiffs  from  so  claiming  the  prop- 
erty Butler  f.  Miller,  1  N.  Y.  496  [affirm- 
ing 5  Den.  159]. 

16.  Collins  V.  State,  3  Ind.  App.  542,  30 
N.  E.  12,  50  Am.  St.  Rep.  298;  Peck  v.  In- 
low,  8  Dana  (Ky.)  192. 

Actual  loss  at  the  time  suit  is  brought  is 
not  necessary,  Collins  v.  State,  3  Ind.  App. 
542,  30  N.  E.  12,  50  Am.  St.  Rep.  298. 

17.  See  Farrell  v.  Hildreth,  38  Barb.  (N.  Y.) 
178. 

18.  Leases  generally  see  Landlord  and 
Tenant,  24  Cyc.  845. 

19.  Kentucky. —  Burket  v.  Boude,  3  Dana 
209. 

ISeiD  Jersey. —  Hand  v.  Howell,  61  N.  J.  L. 
142,  38  Atl.  748  [affirmed  in  61  N.  J.  L.  694, 
43  Atl.  1098]. 


New  York. —  Westervelt  v.  Pincknev,  14 
Wend.  123,  28  Am.  Dec.  516. 

South  Carolina. —  Sullivan  v.  Ellison,  20 
S.  C.  481. 

Canada. —  Robertson  v.  Fortune,  9  U.  C. 
C.  P.  427. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con 
stables,"  §  205  et  seq. 

20.  Hand  v.  Howell,  61  N.  J.  L.  142,  38 
Atl.  748  [affirmed  in  61  N.  J.  L.  694,  43  Atl. 
1098]  ;  Westervelt  v.  Pinckney.  14  Wend. 
(N.  Y.)  123,  28  Am.  Dec.  516;  Sullivan  v. 
Ellison,  20  S.  C.  481. 

21.  Hand  v.  Howell,  61  N.  J.  L.  142,  38 
Atl.  748  [affirmed  in  61  N.  J.  L.  604.  43  Atl. 
1098]  ;  Sullivan  v.  Ellison,  20  S.  C.  481. 

Notice  need  not  be  in  writing. —  Hand  v. 
Howell,  61  N.  J.  L.  142,  38  Atl.  748  [affinncd 
in  61  N.  J.  L.  694,  43  Atl.  1098]. 

22.  Westervelt  u.  Pinckney,  14  Wend. 
(N.  Y.)  123,  28  Am.  Doc.  516.  holding  that 
the  sheriff  could  not  show  that  the  levy  was 
not  made  until  after  the  return-day  of  the 
writ. 

23.  Sullivan  v.  Ellison,  20  S.  C.  481. 

24.  Sullivan  r.  Ellison,  20  S.  C.  481. 

25.  Betts       Hoyt,  19  Barb.  (N.  Y.)  412. 

26.  Ward  v.  Taylor,  1  Pa.  St.  238. 

27.  See  Landlord  and  Tenant,  24  Cyc. 
1319. 

28.  Tripp  r.  Grouner,  60  111.  474. 

29.  Notice  of  sale  generally  see  Execu- 
tions, 17  Cvc.  1243;  Judicial  Sales.  24  Cyc. 
17. 

30.  Alabama. — Wright  r.  Spencer.  1  Stew. 
576,  18  Am.  Dec.  76. 
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20.  Improprieties  in  Conduct  of  Sale  —  a.  In  General.  The  sale  at  one 
time  on  several  executions  of  a  large  variety  of  goods  in  one  lot  at  one  price  is 
not  necessarily  irregular  or  improper,  so  as  to  render  the  officer  liable  for  a  con- 
version thereof ;  and  even  though  property  should  have  been  sold  in  parcels 
a  sale  in  bulk  is  merely  irregular  and  not  void,  and  the  sheriff  can  only  be  held 
liable  for  it  thereafter  in  case  he  wrongfully  fails  to  retake  the  property  after  the 
sale  is  set  aside.^^  It  is,  however,  negligence  for  which  the  sheriff  is  liabie  to  sell 
a  large  amount  of  miscellaneous  merchandise  on  an  advertised  list  which  he  knows 
to  be  defective,  without  ascertaining  and  making  known  to  the  bidders  the  extent 
of  the  discrepancy.^*  Where  a  sale  b}^  a  sheriff  fails  by  reason  of  his  failure  to 
comply  with  the  law  he  is  liable  to  the  purchaser  for  the  damage  which  he  has 
sustained  by  reason  of  such  failure.^^  The  mere  fact  that  the  sheriff,  when  about 
to  sell  property,  stated,  at  a  time  not  defined  and  under  circumstances  not  dis- 
closed, that  if  any  one  bid  at  his  sale  he  would  get  the  property,  is  not  sufficient 
to  show  that  his  conduct  was  tortious  and  render  him  liable.^^ 

b.  Premature  Sale.  An  officer  may  be  held  liable  for  selling  property  levied 
on  before  the  time  when  he  was  legally  authorized  to  do  so.^^ 

e.  Sale  After  Time  Prescribed  by  Law.  Where  the  statute  absolutely  limits 
the  time  within  which  a  sale  must  be  made,  an  officer  selling  after  such  time  is 
liable  to  the  owner  of  the  property  as  a  trespasser  ah  initio. 

d.  Sale  at  Improper  Place.  Where  a  sheriff  advertises  property  seized  under 
process  for  sale  at  a  designated  place  and  sells  it  at  another  and  a  different  place 


Georgia. —  Johnson  v.  Reese,  31  Ga.  601; 
Johnson  v.  Reese,  28  Ga.  353,  73  Am.  Dec. 
757. 

Louisiana. —  Fleming  v.  Loekhart,  10  Mart. 
308;  Crocker  v.  Watkins,  4  Mart.  540;  Tup- 
ery  v.  Harper,  McGloin  162. 

Maine. —  Hayes  v.  Bnzzell,  60  Me.  205. 

Massachusetts. —  Sexton  v.  Nevers,  20  Pick. 
451,  32  Am.  Dec.  225. 

North  Carolina. — Winburne  'V.  Bryan,  73 
N.  C.  47,  holding  that  a  sheriff  is  liable  to 
the  owner  of  property  for  selling  the  same 
under  execution  without  serving  upon  the 
owner  a  written  notice  as  required  by  statute. 

Pennsylvania. —  Carrier  v.  Esbaugh,  70  Pa. 
St.  239;  Ward  v.  Taylor,  1  Pa.  St.  238. 

South  Dakota. —  Fodness  v.  Juelfs,  13  S.  D. 
145,  82  N.  W.  396,  holding  that  Comp.  Laws, 
§  6117,  providing  that  constables  to  whom 
executions  from  justices'  courts  are  directed 
shall  have  all  the  powers  of  sheriffs  as  to 
levy  and  sale  thereunder,  provided  notice  of 
sale  shall  not  be  given  by  publication  in  a 
newspaper,  but  by  posting  notices  at  public 
places  in  the  county,  applies  equally  to  sher- 
iffs when  acting  under  executions  from  jus- 
tices' courts. 

Vermont. —  Evarts  V.  Burgess,  48  Vt. 
205. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  207. 

When  property  has  been  advertised  but  not 
sold  at  the  time  fixed,  the  sheriff  is  liable  if 
he  sells  without  advertising  anew.  Crocker 
V.  Watkins,  4  Mart.  (La.)  540. 

31.  Conduct  of  sale  generally  see  Execu- 
tions, 17  Cyc.  1236;  Judicial  Sales,  24  Cyc. 
21. 

32.  Bergin  v.  Hayward,  102  Mass.  414. 

33.  Orton  v.  Brown,  113  Cal.  561,  45  Pac. 
835. 


34.  Cramer  v.  Oppenstein,  16  Colo.  504,  27 
Pac.  716. 

An  agreement  to  make  a  rebate  in  propor- 
tion to  the  shortage  does  not  excuse  such  neg- 
ligence; and  paying  a  rebate  on  the  uncor- 
roborated claim  of  the  purchaser,  without 
any  evidence  as  to  the  character  and  amount 
of  the  alleged  shortage,  is  still  greater  negli- 
gence. Cramer  v.  Oppenstein,  16  Colo.  504, 
27  Pac.  716. 

35.  Friedlander  v.  Bell,  17  La.  Ann.  42 
(holding  that  where  a  sheriff's  sale  of  land  is 
declared  a  nullity  for  failure  of  the  sheriff 
to  seize  the  land,  he  is  liable  to  indemnify 
the  purchaser  for  all  expenses  incurred  in 
consequence  of  his  purchase)  ;  Fleming  v. 
Loekhart,  10  Mart.  (La.)  308  (holding  that 
if  by  reason  of  non-compliance  with  the  for- 
malities of  law  the  owner  recovers  a  runaway 
slave  sold  by  the  sheriff,  the  latter  is  liable 
in  damages  to  the  purchaser,  and  a  failure  to 
notify  him  of  the  owner's  action  will  not  re- 
lease him,  unless  he  shows  he  could  have  pre- 
vented a  recovery)  ;  Sexton  v.  Nevers,  20 
Pick.  (Mass.)  451,  32  Am.  Dec.  225. 

36.  Atkinson  v.  Hires,  43  K  J.  L.  297. 

37.  Camp  v.  Ganley,  6  111.  App.  499. 
Liability  as  trespasser  ab  initio. — Where  a 

sheriff  is  vested  by  statute  with  discretion  to 
sell  property  in  his  custody  without  an  order 
of  court  when  the  charge  of  keeping  it  is  very 
great,  he  cannot  be  held  liable  as  a  tres- 
passer ah  initio  because  of  a  sale  on  that 
ground  unless  he  has  grossly  abused  his  dis- 
cretion. Griel  v.  Hunter,  40  Ala.  542.  But 
where  the  statute  absolutely  forbids  a  sale 
before  a  prescribed  time,  a  sheriff  selling  be- 
fore such  time  is  a  trespasser  ab  initio.  Smith 
V.  Gates,  21  Pick.  (Mass.)  55. 

38.  Pierce  v.  Benjamin,  14  Pick.  (Mass.) 
356,  25  Am.  Dec.  396. 
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he  becomes  a  trespasser  ah  initio,'-^^  and  is  liable  to  the  owner  of  the  property/^ 
for  all  the  consequences  of  his  wrongful  act.*^  Where,  however,  the  statute  vests 
the  sheriff  with  some  discretion  in  selecting  the  place  of  sale,  a  sale  at  a  place  not 
embraced  in  the  terms  of  the  statute  does  not  constitute  the  sheriff  a  trespasser, 
but  is  at  most  an  irregularity  rendering  him  liable  in  an  action  on  the  case  for  any 
actual  damages  sustained  by  reason  of  such  irregularity.^^ 

e.  Sale  in  Improper  Order.  Where  the  statute  requires  the  principal's  prop- 
erty to  be  exhausted  before  proceeding  to  sell  that  of  the  surety,  the  ofhcer  is 
liable  to  the  surety  for  any  damage  resulting  from  a  disregard  of  such  direction.*^ 

f.  Purchase  by  Officer.  As  an  officer  is  not  allowed  to  become  the  purchaser 
of  property  sold  by  him  at  judicial  or  execution  sale  an  action  lies  against 
him  if  he  does  so  purchase;  ^®  but  the  amount  paid  by  him  on  the  goods  may  go 
in  mitigation  of  damages. 

21.  Improprieties  in  Connection  With  Delivery  of  Property.  Where  a  sheriff, 
by  virtue  of  a  sale  on  execution,  proceeds  to  turn  out  of  the  possession  of  the 
premises  sold  by  him  persons  other  than  defendant  in  execution  and  his  heirs 
or  tenants,  he  becomes  a  trespasser,  and  may  be  sued  therefor  at  law.^^ 

22.  Sale  at  Inadequate  Price.^^  Where  a  sale  of  property  is  fairly  conducted 
by  the  sheriff,  he  is  not  liable  in  damages  merely  because  the  price  realized  is 
inadequate;^®  but  where  property  is  sold  for  less  than  its  fair  value  by  reason  of 
the  misconduct  of  the  officer  he  is  liable. Where  a  sheriff  sells  land  for  less 
than  two  thirds  of  its  appraised  value,  in  violation  of  the  statute,  but  the  judgment 
debtor,  who  is  the  only  person  injured,  waives  the  invalidity  of  the  sale,  by  suing 
the  sheriff  for  damages  sustained  by  reason  of  such  irregular  sale,  the  sheriff  will 
not  be  allowed  to  plead  his  own  wrong,  or  set  forth  his  own  void  sale,  to  defeat 
the  action.^2 

23.  Failure  to  Deliver  Property  Sold.  A  sheriff  may  be  held  liable  to  a 
purchaser  for  failure  to  deliver  the  property  sold,^^  unless  exceptional  circumstances 
preclude  the  purchaser  from  looking  to  the  sheriff  for  a  delivery.^* 


39.  Ryan  v.  Young,  147  Ala.  660,  41  So. 
954;  Brock  v.  Berry,  132  Ala.  95,  31  So.  517, 
90  Am.  St.  Rep.  896;  Molette  V.  Hodges,  1 
Tex.  App.  Civ.  Cas.  §  398.  See  also  Jordan 
V.  Gallup,  16  Conn.  536. 

The  fact  that  the  officer  has  paid  over  the 
proceeds  of  the  sale  does  not  relieve  him  of 
liability.  Molette  v.  Hodges,  1  Tex.  App.  Civ. 
Cas.  §  398. 

40.  Brock  v.  Berry,  132  Ala.  95,  31  So. 
517,  90  Am.  St.  Rep.  896. 

A  fraudulent  grantee  or  mortgagee  of  the 
property  cannot  have  the  benefit  of  or  en- 
force such  liability.  Ryan  v.  Young,  147  Ala. 
660,  41  So.  954  [folloiving  Hartshorn  v.  Wil- 
liams, 31  Ala.  149]. 

41.  Ryan  v.  Young,  147  Ala.  660,  41  So. 
954. 

43.  Sheppard  v.  Shelton,  34  Ala.  652. 

43.  Sellars  v.  Fite,  3  Baxt.   (Tenn.)  131. 

44.  See  Judicial  Sales,  24  Cyc.  29. 

45.  See  Executions,  17  Cyc.  1254. 

46.  Perkins  v.  Thompson,  3  N.  H.  144; 
Giberson  v.  Wilber,  3  N.  J.  L.  410. 

47.  Perkins  v.  Thompson,  3  N.  H.  144. 

48.  Anthony  v.  Brooks,  5  Ga.  576. 

49.  Inadequacy  of  price  as  ground  for  set- 
ting aside:  Execution  sale  sec  EuXecutions, 
17  Cyc.  1276.  Judicial  sale  generally  sec  Ju- 
dicial Sales,  24  Cyc.  39.  Sale  by  executor 
or  administrator  see  Executors  and  Admin- 
LSTRATORS,  18  Cyc.  790,  810. 

50.  Powell  V.  Governor,  13  Ala.  516;  Lynch 


V.  Com.,  6  Watts  (Pa.)  495,  31  Am.  Dec. 
490. 

51.  Daggett  v.  Adams,  1  Me.  198. 
Either  fraud  or  gross  negligence  on  the  part 

of  the  officer  must  appear  in  order  to  charge 
him.     Powell  v.  Governor,  13  Ala.  516. 

Waiver  of  right  of  action. — Where  a  sher- 
iff's sale  of  real  estate  has  been  made,  and 
the  owner  thereof  moves  to  set  it  aside  for 
the  reason  that  the  property  was  not  sold 
for  two  thirds  of  its  appraised  value,  as  re- 
quired by  statute,  and  for  other  reasons,  and 
the  motion  is  overruled  by  the  court,  and  the 
sale  confirmed,  the  owner  does  not  thereby 
waive  his  right  to  sue  the  sheriff  for  any  in- 
jury which  he  may  have  sustained  by  reason 
of  such  sale.  De  jarnette  v.  Verner,  40  Kan. 
224,  19  Pac.  666. 

52.  De  Jarnette  V.  Verner,  40  Kan.  224, 
19  Pac.  666. 

53.  Dunkle  v.  Harrington,  101  Pa.  St.  462, 
holding  that  where  a  sheriff,  at  a  public  sale, 
turns  aside  from  his  official  duty  and  agrees 
to  deliver  certain  property,  not  in  sight,  but 
which  he  announces  is  included  in  the  sale,  he 
makes  a  personal  contract,  and  is  liable  in 
damages  if  he  fails  to  fulfil  it. 

54.  ^  Duncan  r.  Garratt.  1  C.  &  P.  160.  2 
L.  J.  K.  B.  0.  S.  142,  26  Rev.  Rej).  62i).  12 
E.  C.  L.  107,  where  a  person  jnircliasotl  goods 
of  the  sheriff  under  an  execution,  with  a 
kno\vl<Hlge  that  tliev  were  deposited  at  the 
manufacturers,  but  did  not  apjily  for  a  deliv- 
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24.  Refusal  to  Execute  Deed.  A  sheriff  is  liable  for  a  refusal  to  execute  a 
deed  for  land  sold  by  him.^^ 

25.  Conveyance  or  Delivery  of  Property  Without  Payment  of  Price.  Where 
a  sheriff  conveys  or  delivers  property  sold  on  execution  to  the  purchaser  without 
payment  of  the  purchase-money  he  becomes  liable  to  the  execution  creditor  for 
the  amount  of  the  debt,  not  exceeding  the  purchase-price,^^  and  for  any  surplus 
of  the  price  over  the  amount  of  the  debt,  the  sheriff  is  liable  to  the  ov^ner  of  the 
property  or  the  person  entitled  thereto. Where  the  property  is  sold  on  mesne 
process  and  plaintiff  therein  does  not  recover  in  his  action  the  officer  is  liable 
to  the  owner  of  the  property  for  the  full  price. 

26.  Failure  to  Enforce  Payment  of  Bid.^*  A  sheriff  may  be  held  liable  for 
faiUng  to  enforce  a  bid  made  and  accepted  at  a  sale  of  property  made  by  him,  by 
reason  of  which  the  property  is  resold  at  a  less  price  and  the  difference  lost  to  the 
owner  or  the  creditor;  but  in  an  action  by  the  execution  defendant  for  such 
default  the  sheriff  may  show  in  defense  that  the  price  bid  by  the  first  purchaser 
was  in  consequence  of  the  fraudulent  misrepresentations  of  the  execution  defend- 
ant respecting  his  title. 

27.  Removal  of  Goods  From  Premises  Ordered  Sold.  A  sheriff  who  has  an 
order  of  sale  fair  on  its  face,  authorizing  him  to  sell  a  certain  house  in  foreclosure 
of  a  chattel  mortgage,  is  not  liable  for  entering  such  house  and  removing  there- 
from the  goods  of  persons  who  are  not  parties  to  the  suit,  even  though  such  persons 
are  the  owners  of  the  house,  and  in  possession  of  it.^^ 

28.  Liability  For  Cost  of  Advertising  Sale.  The  general  rule  is  that  in  the 
absence  of  any  special  contract  or  agreement  to  that  effect  a  sheriff  is  not  per- 
sonally liable  to  the  publisher  for  the  cost  of  advertisements  of  sales  to  be  made 
by  him  in  his  official  capacity/^  although  he  procures  the  publication  thereof;  ®* 


ery  until  after  the  time  when  the  sheriff  was 
bound  to  pay  over  the  money,  and  it  was  held 
that  he  could  not  maintain  an  action  against 
the  sheriff  upon  the  manufacturer  refusing  to 
deliver  them  up. 

55.  Lusk  V.  Briscoe,  65  Mo.  555. 

56.  Alabama. —  Kelly  v.  Governor,  14  Ala. 
541  [approved  in  Moore  v.  Barclay,  18  Ala. 
672]. 

Georgia. —  Davis  v.  Irwin,  8  Ga.  153. 

Kansas. —  Walker  v.  Braden,  34  Kan.  660, 
9  Pae.  613. 

Kentucky. —  Payne  v.  Cowan,  1  J.  J.  Marsh. 
12. 

Louisiana. —  Leboeuf  v.  Merle,  1  La.  Ann. 
144,  so  holding  in  a  case  where  the  purchaser 
claimed  to  retain  the  price  on  the  ground  of 
a  privilege  entitling  him  to  be  paid  in  prefer- 
ence to  the  seizing  creditor. 

Michigan. —  Munger  v.  Sanford,  144  Mich. 
323,  107  K  W.  914. 

Minnesota. —  Kumler  v.  Brandenburg,  39 
Minn.  59,  38  N.  W.  704. 

Neic  Jersey. —  Adams  v.  Disston,  44  N.  J.  L. 
662 ;  Disston  v.  Strauck,  42  N.  J.  L.  546. 

Pennsylvania. —  See  Mark  v.  Osmer,  138 
Pa.  St.  I,  20  Atl.  841. 

South  Carolina. —  Thomasson  v.  Kennedy,  3 
Rich.  Eq.  440;  Davis  v.  Hunt,  2  Bailev  412. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  223. 

An  officer  has  no  legal  right  to  sell  on  credit 
personal  property  attached  or  taken  on  execu- 
tion, unless  by  agreement  of  the  parties  or 
the  order  of  the  creditor,  and  if  he  does  so  it 
is  at  his  own  risk  of  loss  from  the  credit 


given.  Chase  V.  Monroe,  30  N.  H.  427.  See 
also  Nelson  v.  Williams,  4  Hayw.  (Tenn.) 
161. 

The  sheriff  cannot  set  up  that  the  pur- 
chaser was  the  real  owner  of  the  property 
sold  as  there  is  no  warranty  of  title  in  execu- 
tion sales  and  if  the  purchaser  bought  his 
own  property  it  was  his  own  folly.  Davis  v. 
Hunt,  2  Bailey  (S.  C.)  412. 

57.  Kumler'  v.  Brandenburg,  39  Minn,  59, 
38  N.  W.  704;  Coats  v.  Stewart,  19  Johns. 
(N.  Y.)  298. 

Where  the  amount  realized  is  less  than  the 
amount  of  the  execution  the  sheriff  is  not 
liable  to  the  execution  debtor.  Moore  v.  Bar- 
clay, 8  Ala.  672. 

58.  Appleton  v.  Bancroft,  10  Mete.  (Mass.) 
231  [follotving  Wheelock  v.  Hastings,  4  Mete. 
(Mass.)  504]. 

59.  Liability  of  successful  bidder  on  re- 
fusal to  comply  with  bid  see  Executions, 
17  Cyc.  1260. 

60.  State  v.  Spencer,  79  Mo.  314.  See  also 
Ford  V.  Godbold,  2  Strobh.  (S.  C.)  109.  Con- 
tra, Roberts  v.  Westbrook,  1  Coldw.  (Tenn.) 
115. 

61.  Ford  V.  Godbold,  2  Strobh.  (S.  C.)  109. 

62.  Thompson  V.  State,  3  Ind.  App.  371, 
28  N.  E.  996. 

63.  Gardner  v.  Brown,  22  Ind.  447;  Baker 
V.  Wade,  25  Kan.  531;  Ellis  v.  Casey,  12  Ky. 
L.  Eep.  508.  Contra,  Haile  v.  Rils,  9  Rob. 
(La.)  509  [followed  in  Downes  v.  Scott,  2 
La.  Ann.  399]. 

64.  Gardner  v.  Brown,  22  Ind.  447;  Baker 
V.  Wade,  25  Kan.  531. 
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but  the  publisher  must  look  to  the  party  for  whose  benefit  the  advertisement  is 
made.^^ 

29.  Excessive  Sale.  A  sheriff  who  sells  more  property  of  the  debtor  than  is 
necessary  to  satisfy  the  debt  and  costs  is  liable  with  respect  to  the  excess/^  although 
he  has  not  been  guilty  of  actual  corruption  or  intentional  fraud. And  where  a 
sheriff,  under  an  order  of  sale  in  a  partition  suit  authorizing  him  to  sell  half  of  a 
tract  of  land,  advertises  and  sells  the  entire  tract,  a  purchaser,  who  has  paid  for 
the  full  tract  without  knowledge  of  the  sheriff's  want  of  authority  to  sell  it,  may 
recover  of  the  sheriff  for  any  loss  which  he  has  sustained  thereby.®^ 

30.  Second  Sale  of  Property  Already  Sold.  In  an  action  against  a  sheriff 
for  selling  under  execution  the  same  property  which  he  has  previously  sold  on  a 
different  execution  the  sheriff  may  show  that  the  first  sale  was  fraudulent.®^ 

31.  Damage  Done  by  Purchaser.  If  the  purchaser  of  property,  which  is  wrong- 
fully sold  under  execution,  has  caused  any  damage  to  the  execution  defendant 
in  removing  the  property,  he  alone  is  liable  therefor  and  not  the  sheriff.''^ 

32.  Failure  to  Sell  —  a.  In  General.  A  sheriff  is  liable  in  damages  to  the 
execution,  plaintiff*  where  he  improperly  neglects  or  refuses  to  sell  property  levied 
on ;     and  it  is  no  excuse  that  defendants  notified  him  of  their  intention  to  file  a 


65.  Ellis  i-.  Casey,  12  Ky.  L.  Rep.  508. 

66.  Roberts  f.  Beeson,  4  Port.  (Ala.)  164; 
Cantine  v.  Clark,  41  Barb.  (N.  Y.)  629; 
Batclielor  v.  Vyse,  4  Moore  &  S.  552,  30 
E.  C.  L.  565,  1  M.  &  Rob.  331;  Stead  v.  Gas- 
coigne,  8  Taunt.  527,  4  E.  C.  L.  261. 

Liability  to  mortgagee. — An  officer  who, 
after  selling  on  an  execution  sufficient  prop- 
erty to  satisfy  it,  proceeds  to  sell  other  prop- 
erty of  the  judgment  debtor,  does  not  thereby 
become  liable  as  a  trespasser  ab  initio  to  one 
who  holds  an  unrecorded  mortgage  of  a  por- 
tion of  the  property  which  was  rightfully 
sold.    Wolcott  V.  Root,  2  Allen  (Mass.)  194. 

67.  Cantine  v.  Clark,  41  Barb.  (N.  Y.) 
629. 

68.  Lusk  V.  Briscoe,  65  Mo.  555. 

69.  McMichael  v.  McDermott,  17  Pa.  St. 
353,  55  Am.  Dec.  560,  so  holding  on  the 
ground  that  the  sheriff  in  making  a  sale  is 
but  the  instrument  of  the  law,  and  the  ex- 
ecution creditor,  who  had  the  property  sold 
the  second  time,  has  a  right  to  show  in  such 
proceedings  that  the  first  sale  was  collusive. 

70.  DaVis  V.  Gott,  130  Ky.  486,  113  S.  W. 
826. 

71.  Ala'bama.—-'Lea\itt  V.  Smith,  7  Ala. 
175. 

California. — Alexander  v.  Wilson,  144  Cal. 
5,  77  Pac.  706. 

Georgia. —  Brannon  v.  Barnes,  111  Ga.  850, 
36  S.  E.  689;  Wilkin  v.  American  Freehold 
Land  Mortg.  Co.,  106  Ga.  182,  32  S.  E.  135; 
Treadwell  v.  Beauchamp,  82  Ga.  736,  9  S.  E. 
1040;  Gladden  v.  Cobb,  73  Ga.  235;  Charles 
V.  Foster,  56  Ga.  612;  Dawson  v.  Merchants, 
etc.,  Bank,  30  Ga.  664;  Neal  i).  Price,  11  Ga. 
297. 

Indiana. —  Caldwell  v.  Sheffer,  8  Blackf. 
116;  State  V.  Herod,  6  Blackf.  444. 

Kentucky. —  Potts  v.  Com.,  4  J.  J.  Marsh. 
202,  20  Am.  Dec.  213;  Royse  v.  Reynolds,  10 
Bush  286. 

Louisiana. —  Dussin  v.  Allain,  9  Rob.  394. 
Maine. —  Doyle  v.  True,  36  Me.  542. 
Mississippi. —  Butler     r.     Williams,  14 
Sm.  &  M.  54. 


New  Forfc.— Van  Winkle  v.  Udall,  1  Hill 
559. 

North  Carolina. —  Buckley  v,  Hampton,  23 
N.  C.  318. 

Pennsylvania. —  Dorrance  v.  Com.,  13  Pa.  St, 
160;  Hamner  v.  Griffith,  1  Grant  193;  Stone 
V.  Mahon,  4  C.  PI.  165;  Com.  v.  Rowland,  2 
Del.  Co.  31. 

Vermont. —  Bond  v.  Wilder,  16  Vt.  393. 

West  Virginia. —  Virginia  Exch.  Bank  v. 
Horner,  26  W.  Va.  442. 

United  States. —  Dunlop  v.  West,  8  Fed.  Cas. 
No.  4,170,  Brunn.  Col.  Cas.  27. 

England. —  Jacobs  v.  Humphrey,  2  Cromp. 
&  M.  413,  3  L.  J.  Exch.  82,  4  Tyrw.  272, 
holding  that  a  sheriff  is  liable  for  failure  to 
sell  goods  taken  under  a  fieri  facias  within  a 
reasonable  time  and  before  the  return  of  the 
venditioni  exponas. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  206. 

The  measure  of  damages  is  what  the  prop- 
erty would  have  produced  if  sold.  Dunlop  r. 
West,  8  Fed.  Cas.  No.  4,170,  Brunn.  Col.  Cas. 
27. 

Delivery  of  writ  and  property  to  successor. 

— A  sheriff  who  has  levied  an  execution  is  not 
excused  for  failure  to  sell  the  goods  levied 
on  by  the  fact  that  he  has  delivered  the 
execution  and  goods  to  his  successor.  Leavitt 
V.  Smith,  7  Ala.  175. 

Action  in  good  faith  under  statute  whose 
construction  doubtful. — Where  a  judgment 
was  obtained  in  1870  on  a  debt  contracted 
before  June  1,  1865,  on  which  execution  is- 
sued, and  the  sheriff  failed  to  sell  the  proj)- 
erty,  on  receiving  from  defendant  an  affidavit 
that  the  taxes  due  thereon  liad  not  Ihhmi  jiaid. 
together  with  a  claim  of  an  offset  and  re- 
coupment in  favor  of  defendant,  aecordins;  to 
the  act  of  Oct.  13,  1870.  which  affidavit  set 
forth  that  the  debt  had  not  boon  rodueod  ac- 
cording to  the  equities  betweon  the  parties 
under  the  relief  act  of  1868.  it  was  held  that 
the  sheriff  was  not  liable  for  the  amount  of 
the  judgment,  the  proper  construction  of  the 
act  of  1870  being  at  that  time  unsettled,  and 
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bill  to  enjoin  the  execution,  and  he  thought  the  bill  would  be  sanctioned;  that, 
on  advice  of  counsel,  he  refrained  from  selling  on  the  interposition  of  an  affidavit 
of  illegality,  where  he  ought  not  to  have  received  such  affidavit ;  that  the  property 
would  not  sell  for  its  appraised  value  as  required  by  a  statute  enacted  after  the 
levy  was  made,^^  or  that  he  acted  honestly  and  in  good  faith, and  intended  no 
disobedience  to  the  precept  of  the  court.''®  But  an  omission  to  sell  property 
levied  on  cannot  make  the  sheriff  a  trespasser  ah  initio  J'' 

b.  Property  Not  Subject  to  Writ  —  (i)  In  General.  Where  it  is  sought 
to  hold  a  sheriff  liable  for  failure  to  sell  property  on  which  he  has  made  a  levy 
under  execution  he  may  exculpate  himself  by  showing  that  the  property  was  not 
subject  to  the  execution. 

(ii)  Property  Not  Belonging  to  Defendant.  An  officer  incurs  no 
liability  by  refusing  to  sell  property  seized  under  process  where  before  the  day  of 
sale  he  has  ascertained  that  such  property  does  not  belong  to  defendant;  but 
the  mere  interposition  by  a  third  person  of  a  claim  to  the  property  which  is  not 
duly  authenticated  does  not  excuse  the  officer's  failure  to  sell ;    nor  will  a  proper 


the  sheriff  having  apparently  acted  in  good 
faith.    Myers  v.  Wilcox,  44  Ga.  336. 

Failure  to  resell  on  default  of  purchaser. — 

A  sheriff  who  sells  property  and  upon  the 
failure  of  the  purchaser  to  pay  his  bid  allows 
tlie  return-day  of  the  writ  to  pass  without 
putting  the  property  up  for  resale  is  liable  to 
another  execution  creditor  who  is  injured  by 
his  neglect.  Com.  v.  Conroy,  174  Pa.  St.  355, 
34  Atl.  581. 

Where  property  is  seized  under  several 
executions  but  is  insufficient  to  satisfy  them 
all,  the  sheriff's  failure  to  sell  the  property 
does  not  render  him  liable  to  a  junior  execu- 
tion creditor  whose  debt  would  not  have  been 
satisfied  had  there  been  a  sale.  Smith  V. 
Hogan,  4  Ala.  93.  See  also  Commercial  Bank 
V.  Wilkins,  9  Me.  28.  But  compare  Puckett 
V.  State  Banking  Co.,  130  Ga.  586,  61  S.  E. 
465;  Potts  v.  Com.,  4  J.  J.  Marsh.  (Ky.)  202, 
20  Am.  Dec.  213.  But  where  a  sheriff  levied 
on  property  of  a  defendant  under  two  execu- 
tions, in  favor  of  different  plaintiffs,  and  the 
first  execution  was  withdrawn,  by  consent  of 
plaintiff  and  defendant,  but  the  sheriff  neg- 
lected to  proceed  and  sell  the  property  under 
the  second,  he  was  liable  to  the  second  plain- 
tiff for  such  neglect.  Van  Winkle  v.  Udall,  1 
Hill  (N.  Y.)  559, 

Levy  on  property  in  hands  of  another  offi- 
cer.— Where  a  sheriff  levied  on  certain  prop- 
erty belonging  to  the  debtor,  in  the  hands  of 
another  officer,  who  refused  to  deliver  it  until 
his  costs  were  paid,  and  the  creditor  made  no 
offer  to  advance  costs,  and  did  not  propound 
interrogatories  to  the  officer,  it  was  held  that 
there  was  no  such  lack  of  diligence  on  the 
part  of  the  sheriff  as  rendered  him  liable  for 
not  sellino'  the  property.  Pailhes  v.  Thielen, 
1  La.  Ann.  34. 

72.  Dawson  v.  Merchants',  etc..  Bank,  30 
Ga.  664. 

73.  Treadwell  i\  Beauchamp,  82  Ga.  736, 
9  S.  E.  1040. 

74.  Caldwell  v.  Sheffer,  8  Blackf.  (Ind.) 
116. 

75.  Gladden  v.  Cobb,  73  Ga.  235,  6  S.  E. 
161;  Charles  v.  Foster,  56  Ga.  612;  Butler  v. 
Williams,  14  Sm.  &  M.   (Miss.)  54,  holding 
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that  it  was  not  a  sufficient  excuse  to  a  sheriff 
who  had  levied  on  both  real  and  personal  es- 
tate at  the  same  time,  and  had  omitted  to 
sell  the  latter,  that  the  land  levied  on  had 
been  appraised  under  the  valuation  law  at  a 
sum  such  that  two  thirds  of  its  value  was 
more  than  the  amount  of  the  judgment,  and 
the  land  failing,  when  offered,  to  bring  the 
two  thirds,  he  had  postponed  the  sale  for 
twelve  months,  and  returned  the  personal 
property  to  defendant,  as  he  should  have  sold 
the  personalty. 

76.  Gladden  v.  Cobb,  73  Ga.  235,  6  S.  E. 
161. 

77.  Bell  V.  North,  4  Litt.  (Ky.)  133.  Con- 
tra, Bond  V.  Wilder,  16  Vt.  393. 

78.  What  property  is  subject  to:  Attach- 
ment, see  Attachment,  4  Cyc.  554.  Execu- 
tion, see  Executions,  17  Cyc.  940. 

79.  Brannon  v.  Barnes,  111  Ga.  850,  36 
S.  E.  689. 

80.  Georgia. — Wilkin  v.  American  Free- 
hold Land  Mortg.  Co.,  106  Ga.  182,  32  S.  E. 
135;  Prince  v.  Walker,  1  Ga.  App.  282,  58 
S.  E.  61. 

Kentucky. —  Potts  v.  Com.,  4  J.  J.  Marsh. 
202,  20  Am.  Dec.  213. 

Nebraska. —  See  Burton  v.  Cave,  26  Nebr. 
186,  41  N.  W.  1099. 

Pennsylvania. —  Necker  v.  Sedgwick,  36  Pa. 
Super.  Ct.  593;  Com.  v.  Megee,  4  Phila.  258. 

South  Dakota. —  McFarland  v.  Schuler,  12 
S.  D.  83,  80  N.  W.  161. 

Tennessee. —  See  State  v.  Sharp,  2  Sneed 
615. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  206. 

The  sheriff  may  refuse  to  act  without  de- 
manding indemnity  where  the  property  is 
claimed  by  a  third  person.  State  v.  Sharp,  2 
Sneed  (Tenn.)  615. 

The  failure  of  the  real  owner  to  come  in 
and  interplead  under  a  rule  taken  by  the 
sheriff  does  not  preclude  the  sheriff  from  set- 
ting up  his  title  as  an  excuse  for  not  selling. 
Com.  V.  Megee,  4  Phila.  (Pa.)  258. 

81.  Charles  v.  Foster,  56  Ga.  612,  holding 
that  this  is  true,  although  the  officer  acted  in 
good  faith. 
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claim  of  title  by  a  third  person  excuse  the  officer's  failure  to  sell  where  a  jury 
impaneled  to  try  the  right  of  property  have  found  it  subject  to  the  process. 
Where  a  laborer  who  had  a  lien  for  helping  to  drive  the  logs  of  several  owners 
intermingled  together,  in  order  to  enforce  his  lien,  attached  a  part  of  them,  and 
seasonably  delivered  the  execution  to  the  sheriff,  who  refused  to  sell  them,  the 
sheriff  was  liable  for  such  refusal  where  he  did  not  show  that  he  would  have  been 
required  to  take  the  property  of  one  person  to  pay  the  debt  of  another,  or  to  do 
any  unlawful  act;  but  where,  previous  to  the  time  appointed  for  an  execution 
sale,  the  property  levied  on  was  replevied  on  a  writ  in  favor  of  a  third  person, 
served  on  the  sheriff  by  one  of  his  deputies,  this  was  a  sufficient  excuse  to  the  sheriff 
for  not  selling  it  under  execution.®*  The  verdict  of  a  jury,  summoned  by  the 
sheriff  to  find  whether  goods  belong  to  defendant  in  execution,  is  not  conclusive 
on  plaintiff  in  the  execution  so  as  to  bar  his  action  against  the  sheriff  for  failure 
to  sell.«^ 

(ill)  Property  Claimed  as  Exempt.^^  A  sheriff  is  not  liable  for  failing 
to  sell  property  which  the  debtor  claims  as  exempt,®^  where  the  creditor  fails  to 
contest  the  claim  ®®  or  the  contest  remains  undetermined, ®®  or  where  the  creditor 
refuses  to  indemnify  him.^^ 

c.  Property  Subject  to  Prior  Liens  or  Claims.  Where  a  sheriff  has  levied 
on  a  crop  in  the  field,  but  neglected  to  sell  the  same,  and  is  ruled  by  the  execution 
plaintiff  for  failure  to  make  the  money,  it  is  not  a  sufficient  answer  that  after  the 
lev}'^  the  landlord  of  the  owner  of  the  crop  carried  the  crop  away  in  satisfaction 
of  a  lien  due  him  superior  to  that  of  plaintiff.®^ 

d.  Property  Seized  by  Predecessor.  A  sheriff  cannot  be  held  responsible 
for  failure  to  sell  property  seized  by  his  predecessor  in  office,  without  proof  that 
the  property  so  seized  had  come  into  his  possession,  or  that  he  had  bound  himself 
in  some  way  for  it.^^ 

e.  Bankruptcy  ®^  of  Debtor.  It  has  been  held  that  where  property  is  levied 
on  by  a  sheriff  under  an  execution  from  a  state  court  and  defendant  is  adjudged 
a  bankrupt,  and  no  proceedings  are  taken  in  the  bankruptcy  court  to  compel 
the  property  levied  on  to  be  brought  into  that  tribunal  for  distribution,  the  adjudi- 
cation of  bankruptcy  and  the  issuing  of  the  ordinary  writ  of  protection  will  not 
excuse  the  sheriff  for  not  proceeding  to  sell  the  property  and  raise  the  mone}^^^ 

f.  Injunction  Against  Sale.  It  has  been  held  that  a  sheriff  is  not  liable 
for  not  selling  property,  the  sale  of  which  has  been  enjoined;  ®"  but  in  a  case  where 


82.  Potts  V.  Com.,  4  J.  J.  Marsh.  (Ky.) 
202,  20  Am.  Dec.  213. 

83.  Doyle  v.  True,  36  Me.  542. 

84.  Shaw  V.  Baldwin,  33  Vt.  447. 

85.  Person  v.  Fisher,  4  N.  C.  72. 

86.  Exemption  generally  see  Exemptions, 
17  Cyc.  1369;  Homesteads,  21  Cyc.  448. 

87.  Burton  v.  Cave,  26  Nebr.  186,  41  N.  W. 
1099;  Corry  v.  Tate,  48  S.  C.  548,  26  S.  E. 
794,  property  claimed  a  homestead. 

Where  the  circumstances  indicate  collusion 
between  the  sheriff  and  defendant  that  the 
goods  shall  not  be  sold  under  a  mortgage 
heri  facias^  until  defendant  has  obtained  his 
homestead  exemption  so  as  to  prevent  the 
sale,  the  sheriff  may  be  held  liable  for  not 
selling.    Kimbro  v.  Edmondson,  46  Ga.  130. 

88.  Block  V.  Bragg,  68  Ala.  291. 

89.  Block  r.  Bragg,  68  Ala.  291. 

90.  Corry  f.  Tate,  48  S.  C.  548,  26  S.  E. 
794. 

Indemnity  to  officer  see  infra,  VI. 

91.  Prince  v.  Walker,  1  Ga.  App.  282,  283, 
58  S.  E.  61,  so  holding  on  the  ground  that 
the  landlord  had  no  title  to  the  crop  and  no 


right  to  take  it  away,  but  "  his  only  remedy 
by  which  he  could  protect  his  lien  after  the 
levy  by  the  sheriff  was  to  sue  out  a  distress 
warrant,  and  to  place  it  in  the  hands  of  the 
sheriff  for  the  purpose  of  claiming  the  pro- 
ceeds upon  rule  to  distribute." 

92.  Ballew  v.  Bobb,  13  La.  Ann.  375. 

93.  See,  generally,  Bankruptcy,  5  Cvc. 
227. 

94.  Sharman  v.  Howell,  40  Ga.  257,  2  Am. 
Rep.  576. 

Under  the  present  bankruptcy  law  the  rule 
would  be  otherwise  if  the  execution  were 
levied  less  than  four  months  before  the  filing 
of  the  petition  in  bankruptcy.  See  Bank- 
ruptcy, 5  Cyc.  366. 

95.  See,  generally,  Injunctions.  22  Cvc. 
724. 

96.  Alexander  v.  Wilson,  144  Cal.  5.  77 
Pac,  706  (holding  that  a  sheriff  was  author- 
ized to  obey  an  order  of  a  court  of  bank- 
ruptcy restraining  a  sale  of  attached  prop- 
ertv)  ;  Conwav  r.  Jett.  3  Verg.  (Tonn.)  -481, 
24 'Am.  Dec.  590  (holding  tlial  tins  is  true 
even  though  such  injunction  lias  boon  dis- 
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the  sheriff  was  chargeable  with  negHgenee  in  not  seUing  property  levied  on  before 
the  time  when  an  injunction  against  the  collection  of  the  execution  was  granted, 
it  was  held  that  such  injunction  afforded  him  no  protection. 

g.  Interruption  of  Proceedings  by  Act  of  Plaintiff.  Where,  after  the  sheriff 
has  levied  a  fieri  facias,  plaintiff  enters  into  negotiations  with  defendant,  whereby 
the  proceedings  are  interrupted  and  the  debt  lost,  the  sheriff  is  not  liable  for 
failure  to  sell.^^  [ 

h.  Impossibility  of  Selling.  Where  the  property  has  been  properly  offered  • 
for  sale  but  remains  unsold  for  want  of  buyers,  the  sheriff  is  not  liable;  and  a 
faihire  to  make  a  sale  may  also  be  excused  where  the  property  is  so  obviously 
valueless  that  an  attempt  to  sell  it  would  be  an  idle  ceremony.^  Neither  is  the 
sheriff  liable  as  for  neglect  or  refusal  to  make  a  sale  of  property  levied  on  under 
execution,  where  it  appears  by  his  return  that  he  had  not  time  to  sell  on  the  day 
appointed  by  law  for  making  sales,  because  other  sales  required  by  law  to  be  made 
on  that  day  consumed  the  whole  time  within  which  sales  might  lawfully  be  made.^ 
So  also  it  is  a  sufficient  excuse  for  a  sheriff  for  not  selling  property,  advertised 
for  sale  on  execution  during  a  certain  term  of  court,  during  that  term  that  the 
court  adjourned  at  an  unusually  early  hour  of  the  first  day  of  the  term.^ 

1.  What  Constitutes  Failure  to  Sell.  Where  the  successful  bidder  at  a  sheriff's 
sale  repudiated  the  sale  on  account  of  an  omission  in  the  advertisement,  and  the 
sheriff  duly  returned  the  order  of  sale,  with  a  certificate  of  the  facts  thereon,  and 
afterward  another  order  of  sale  was  issued,  the  fact  that  the  property  sold  for  a 
much  less  sum  than  at  the  first  sale  did  not  constitute  a  failure  on  the  part  of  the 
sheriff  to  execute  the  first  order,  so  as  to  subject  him  to  an  amercement  provided 
for  by  statute.* 

83.  Delay  in  Selling  —  a.  In  General.  A  sheriff  who  improperly  delays 
making  a  sale  of  property  which  he  has  seized  under  process  and  should  sell  is 
liable  to  plaintiff  in  the  process  for  the  damage  resulting  from  such  delay,^  and  a 
mere  postponement  of  the  sale,  if  improper,  renders  the  sheriff  liable  to  plaintiff 


solved  on  condition  that  plaintiff  give  secu- 
rity to  refund  the  proceeds,  vrhere  such  secu- 
rity is  not  given  ) . 

97.  Neal  v.  Price,  II  Ga.  297  [approved 
in  Caruthers  v.  Sprayberry,  26  Ga.  437]. 

98.  Dorrance  v.  Com.,  13  Pa.  St.  160. 

99.  Com.  V.  Fuqua,  3  Litt.  (Ky.)  41; 
Huston  r.  Hatfield,  3  B.  &  Aid.  204,  5  E.  C.  L. 
124;  AnonjTuous,  2  Chit.  390,  18  E.  C.  L. 
698 ;  Levy  v.  Hale,  6  Jur.  N.  S.  702,  29  L.  J. 
C.  P.  127,  1  L.  T.  Rep.  N.  S.  132,  8  Wkly. 
Eep.  125. 

1.  Scranton  v.  Conlie,  29  Tex.  237,  holding 
that  under  a  statute  requiring  sheriffs  to 
offer  for  sale  at  the  end  of  a  certain  time 
runav\'ay  slaves  in  their  custody,  if  not  re- 
claimed, it  was  a  sufficient  excuse  for  the 
omission  of  the  sale  that  the  slave  was  insane 
and  of  no  value. 

2.  State  V.  Borden,  15  Ark.  611. 

3.  Mitchel  v.  Gregg,  4  Mo.  37. 

4.  Moore  v.  Burdge,  7  Kan.  App.  80,  52 
Pac.  912. 

5.  Delaware. —  Janvier  v.  Vandever,  3  Harr. 
29. 

Georgia. —  Neal  v.  Price,  11  Ga.  297. 

Indiana. —  State  v.  Herod,  6  Blackf .  444. 

Pennsylvania. —  Dorrance  v.  Com.,  13  Pa. 
St.  160;  Spang  v.  Com.,  12  Pa.  St.  358;  Com. 
V.  Rowland,  2  Del.  Co.  31. 

England. —  Aireton  v.  Davis,  9  Bing.  740, 
2  L.  J.  C.  P.  89,  3  Moore  &  S.  138,  23  E.  C.  L. 
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784;  Jacobs  v.  Humphrey,  2  Cromp.  &  M. 
413,  3  L.  J.  Exch.  82,  4  Tyrw.  272;  Bales  v. 
Wingfield,  2  N.  &  M.  831,  28  E.  C.  L.  592; 
Carlile  v.  Parkins,  3  Stark.  163,  3  E.  C.  L. 
638.  See  also  Ayshford  v.  Murray,  23  L.  T. 
Rep.  K  S.  470. 

See  43  Cent.  Dig.  tit.  "Sheriffs,  and  Con- 
stables," §  206. 

Reasonable  delay  on  notice  of  act  of  bank- 
ruptcy.— A  sheriff  who,  having  seized  goods 
under  a  fieri  facias,  receives  notice  in  general 
terms  that  the  execution  debtor  has  com- 
mitted an  act  of  bankruptcy,  may  take  rea- 
sonable time  to  inquire  whether  the  state- 
ment is  true  before  proceeding  to  sell,  unless 
he  is  aware  of  circumstances  which  cause 
him  to  think  that  the  notice  is  a  mere  pre- 
tense. Ayshford  v.  Murray,  23  L.  T.  Rep. 
N.  S.  470. 

Affidavit  of  illegality. — ^Whether  a  sheriff 
shall  receive  an  affidavit  of  illegality  on  the 
ground  of  payment,  and  thereupon  stay  the 
execution,  is  for  him  to  determine,  but  at  his 
peril,  and,  if  he  determines  wrong,  he  will 
be  liable  to  the  person  injured.  Tucker  v. 
Respass,  28  Ga.  613. 

Delay  not  such  as  to  render  sheriff  liable. — 
Where  a  sheriff  levied  on  personal  property, 
subject  at  the  time  to  a  mortgage  which  be- 
came absolute  in  sixteen  days  after  the  levy, 
the  sheriff  was  not  chargeable  with  neglect  of 
duty  in  omitting  to  sell  the  property  previous 
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for  the  damage  resulting  therefrom.^  But  unless  the  sheriff  has  grossly  abused 
his  authority  a  delay  in  selling  does  not  render  him  liable  as  a  trespasser  ah  initio ;  ' 
and  where  plaintiff  has  not  been  prejudiced  by  the  delay  he  cannot  recover  against 
the  sheriff  therefor.^ 

b.  Property  Claimed  as  Exempt.^  Where  property  levied  on  is  claimed  as 
exempt,  the  sheriff  is  not  liable  for  deferring  a  sale  until  such  claim  can  be  passed 
upon.^'* 

e.  Delay  Pending  Proceedings  to  Open  Judgment."  Where  a  rule  to  show 
cause  why  a  judgment  should  not  be  opened  was  entered,  and  the  sheriff  delayed 
an  execution  sale  under  the  judgment,  although  no  order  staying  the  proceedings 
was  entered,  he  was  liable  for  the  loss  occasioned  by  the  property  being  sold  under 
a  subsequent  execution. 

d.  Delay  at  Instance  of  Judgment  Creditor.  A  sheriff  is  not  liable  to  defend- 
ant in  execution  for  damages  resulting  from  the  postponement  of  a  resale  of  land, 
where  he  acted  at  the  instance  of  the  judgment  creditor. 

34.  Liability  as  Warrantor  of  Title.^*  An  officer  selling  property  under 
process  incurs  no  liabihty  as  a  warrantor  of  title;  but  if  he  knows  of  defects  in 
the  title  or  the  existence  of  an  adverse  claim  he  should  make  these  facts  known 
at  the  sale  for  the  guidance  of  purchasers.^® 

35.  Liability  as  Trespasser  Ab  Initio.  A  sheriff  who  has  originally  acted 
with  propriety  under  legal  process,  pursuant  to  which  property  has  come  into 
his  possession,  cannot  be  made  liable  as  a  trespasser  ab  initio  for  subsequent  illegal 
acts  connected  with  the  sale  thereof, unless  he  is  shown  to  have  grossly  abused 


to  the  forfeiture,  it  not  appearing  that  he 
had  notice  of  the  existence  of  the  mortgage 
at  the  time  of  the  levy.  Smith  v.  Dunning, 
7  Wend.  (N.  Y.)  135. 

6.  Gilbert  v.  Watts-De  Golyer  Co.,  66  111. 
App.  625  [affirmed  in  169  111.  129,  48  N.  E. 
430,  61  Am.  St.  Rep.  154]. 

In  Alabama  it  is  held  that  the  sheriff  la 
not  responsible  for  postponing  a  sale  of  land 
until  it  is  too  late  to  make  another  levy  and 
sale  before  the  return-day,  if  in  good  faith 
and  in  the  exercise  of  ordinary  prudence  he 
was  justified  in  supposing  the  land  would  sell 
for  a  sum  sufficient  to  pay  the  executions  in 
his  hands.  But  it  seems  that  the  rule  is 
otherwise  in  the  case  of  a  levy  on  personal 
property.  Patterson  v.  Powell,  15  Ala. 
205. 

7.  Griel  v.  Hunter,  40  Ala.  542. 

8.  Markle  v.  Thomas,  13  U.  C.  Q.  B.  321. 

9.  Exemption  generally  see  Exemptions, 
13  Cyc.  1369;  Homesteads,  21  Cyc.  448. 

10.  Van  Horn  v.  Bradford,  49  Ga.  75  (hold- 
ing that  where  a  sheriff  levied  a  mortgage 
execution  on  defendant's  land,  and  before  sale 
was  notified  that  defendant's  wife  had  had 
a  homestead  set  apart  in  the  land,  and  that 
an  appeal  had  been  taken  from  the  order  al- 
lowing the  homestead,  he  did  not  render  him- 
self liable  to  rule  by  T)ostponing  the  sale  un- 
til plaintiff  could  obtain  an  order  direct- 
ing him  to  sell  the  land,  although  plain- 
tiff offered  to  indemnify  him  if  he  would  pro- 
ceed with  the  sale)  ;  Blivens  r.  Johnson,  40 
Ga.  297  (holding  that  where  a  sheriff,  hav- 
ing levied  an  execution  on  land,  postponed 
the  sale,  under  the  impression,  formed  after 
consulting  counsel  and  honestly  entertained, 
that  he  had  no  authority  to  make  the  sale, 
pending   an  application    of    the  judgment 
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debtor  to  have  a  homestead  assigned  him, 
the  sheriff  was  not  liable  for  the  debt,  on  a  rule 
against  him  for  contempt,  in  not  obeying  the 
process  of  the  court,  the  property  having  been 
subsequently  set  apart  as  a  homestead  pur- 
suant to  the  application.  In  this  case  the 
court  relied  upon  the  fact  that  the  proper 
course  for  the  sheriff  to  pursue  was,  under  a 
recently  enacted  statute,  very  doubtful,  and 
no  construction  of  the  new  policy  of  the  state 
in  regard  to  homesteads  had  then  been 
made)  ;  Kirby  v.  Woods,  5  S.  C.  1  (holding 
that  a  sheriff  will  not  be  ruled  in  contempt  for 
failing  to  sell  a  decedent's  lands  on  the  date 
commanded  by  an  execution,  where  such  fail- 
ure was  due  to  the  widow  having  duly  inter- 
posed a  claim  of  homestead,  and  the  sheriff' 
thereupon  taking  the  necessary  legal  pro- 
ceedings to  have  the  validity  of  such  claim 
judicially  determined). 

11.  Opening  judgment  generally  see  Judg- 
ments, 23  Cyc.  889. 

12.  Spang  V.  Com.,  12  Pa.  St.  358. 

13.  State  V.  Yongue,  10  Rich.  (S.  C.)  448. 

14.  Warranty  of  title  to:  Personal  prop- 
erty see  Sales,  35  Cyc.  389.  393.  Real  prop- 
erty see  Vendor  and  Purchaser. 

15.  Morgan  t.  Fencher,  1  Blackf.  (Ind.) 
10;  Harrison  v.  Shanks,  13  Bush  (Ky.)  020 
[criticizing  McGhee  r.  Ellis.  4  Lift.  (KvJ 
244,  14  Am.  Dec.  124];  Forsvthe  r.  Ellis.  4 
J.  J.  Marsh.  (Ky.)  298,  20  Am.  Doc.  218; 
Monday  v,  Wilson,  4  La.  338;  Saunders  v. 
Pate,  4  Rand.  (Va.)  8.  And  sec  Execu- 
tions, 17  Cyc.  1299. 

16.  Harrison  v.  Shanks,  13  Bush  (Kv.) 
620. 

17.  Griel  r.  UuntiM-,  40  Ala.  542;  Boll 
r.  North,  4  Litt.  (Ky.)  133;  Purrington  v. 
Loring,  7  ^lass.  388. 
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the  process  under  which  he  acted,^^  in  which  case  he  becomes  a  trespassen 
ah  initio}^  ^ 

36.  Extent  of  Liability  —  a.  Wrongful  Sale  in  General.  As  a  general  rule 
one  whose  property  is  wrongfully  sold  by  a  sheriff  may  recover  the  value  of  the 
property or,  if  he  regains  property,  the  expense  of  doing  so ;  but  if  the  prop- 
erty was  legally  seized  and  only  the  sale  was  wrongful  the  value  of  the  property 
at  the  time  of  the  sale  and  not  at  the  time  of  the  seizure  fixes  the  measure  of 
damages. Where,  in  an  action  against  a  sheriff  for  selling  property  exempt 
from  execution,  it  appears  that  plaintiff  fraudulently  concealed  property  to  more 
than  the  value  of  his  exemptions,  he  is  entitled  to  only  nominal  damages.^^ 
Where  a  sheriff  sells  goods  on  execution  unlawfully,  he  cannot  set  up,  in  mitiga- 
tion of  damages,  a  subsequent  sale  on  another  valid  execution ;  but  in  an  action 
against  a  sheriff'  for  selling  exempt  property  he  may  show,  in  reduction  of  damages, 
that  plaintiff  owned  only  a  part  interest  in  the  property .^^ 

b.  Sale  Without  Proper  Notice.  In  an  action  against  an  officer  for  selling 
property  without  giving  proper  notice,  the  measure  of  damages  is  not  the  value 
of  the  article  sold,  but  the  deficit  in  the  price  the  article  should  have  produced.^^ 
But  where  the  sheriff  sells  property  on  execution  without  serving  upon  the  owner 
a  written  notice  as  required  by  statute  the  owner  cannot  be  held  entitled  to  nom- 
inal damages  only  unless  he  proves  that  the  property  sold  for  less  than  it  would 
have  sold  for  if  the  notice  had  been  given.^^ 

e.  Sale  at  Inadequate  Price.  Where  by  reason  of  a  sheriff's  misconduct 
goods  taken  under  execution  by  him  are  sold  for  less  than  their  fair  value,  he  is 
responsible  for  the  difference  between  the  fair  value  and  the  amount  reahzed 
by  the  sale.^^ 

d.  Improprieties  in  Conduct  of  Sale.  In  order  to  entitle  an  execution  defend- 
ant to  recover  damages  for  irregularities  in  the  conduct  of  an  execution  sale  he 
must  show  some  loss  or  damage  resulting  to  himself  as  a  natural  and  legal  conse- 
quence of  the  irregularities  and  improprieties  complained  of,^^  and  he  cannot 
fix  the  measure  of  his  own  damages  by  his  voluntary  act  in  paying  money  to 
recover  back  from  the  execution  purchaser  the  property  alleged  to  have  been 
irregularly  sold.^*^  But  where,  in  an  action  of  trespass  against  an  officer,  it 
appeared  that  the  officer  had  advertised  to  sell  at  a  certain  place  goods  of  plaintiff 
taken  on  an  execution  against  him,  but  had  actually  sold  them  at  a  different 


18.  Griel  v.  Hunter,  40  Ala.  542. 

19.  Kentucky.— B^W  v.  North,  4  Litt. 
133. 

Maine. —  Everett  v.  Herrin,  48  Me.  537; 
Ross  V.  Philbrick,  39  Me.  29. 

Massachusetts. —  McGough  v.  Wellington, 
6  Allen  505 ;  Smith  V.  Gates,  21  Pick.  55; 
Pierce  v.  Benjamin,  14  Pick.  356,  25  Am.  Dec. 
396;  Melville  V.  Brown,  15  Mass.  82. 

Michigan. — Terry  v.  Metevier,  104  Mich.  50, 
62  N.  W.  164. 

North  Carolina. —  Parish  v.  Wilhelm,  63 
N.  C.  50. 

Vtah.—  SneW  v.  Crowe,  3  Utah  26,  5  Pac. 
522. 

Vermont. —  Heald  V.  Sargeant,  15  Vt.  506, 
40  Am.  Dec.  694. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  205  et  seq. 

20.  See  supra,  V,  E,  22,  a,  (i). 

21.  See  supra,  V,  E,  22,  a,  (ii). 

22.  Newman  v.  Kane,  9  Nev.  234;  Walker 
V.  Wilmarth,  37  Vt.  289. 

23.  Smith  V.  Emerson,  43  Pa.  St.  456. 

24.  Parker  v.  Conner,  44  N.  Y.  Super.  Ct. 
416,  so  holding  on  the  ground  that  the  latter 
sale   cannot  be   considered  a  fair  one,  in 
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view  of  the  fact  that  the  property  has  already 
been  once  sold. 

25.  Wright  v.  Pratt,  31  Wis.  99. 

26.  Wright  v.  Spencer,  1  Stew.  (Ala.)  576, 
18  Am.  Dec.  76.  But  compare  Carrier  v. 
Esbaugh,  70  Pa.  St.  239,  holding  that  a 
sheriff  who  sells  property  levied  on  without 
giving  the  proper  notice  is  liable  to  the  orig- 
inal owner  for  the  value  of  the  property  sold, 
and  cannot  be  permitted  to  show  in  mitiga- 
tion of  damages  that  he  paid  the  execution 
plaintiff  out  of  the  proceeds  of  the  sale. 

27.  Winburne  v.  Bryan,  73  N.  C.  47,  50, 
where  it  is  said:  "  Non  constat,  that  the 
property  would  have  been  sold  if  the  defend- 
ant had  performed  the  duty  required  of  him 
by  law.  On  the  contrary  it  is  almost  an  ir- 
resistible inference  from  the  evidence,  that  the 
plaintiff  would  have  satisfied  the  execution 
and  prevented  a  sale,  if  he  had  received  the 
required  notice,  and  this  is  the  very  purpose 
of  the  statute." 

28.  Daggett  v.  Adams,  1  Me.  198. 

29.  Duncan  v.  Matney,  29  Mo.  368,  77  Am. 
Dec.  575. 

30.  Duncan  v.  Matney,  29  Mo.  368,  77  Am. 
Dec.  575. 
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place,  without  the  consent  of  plaintiff  and  without  having  adjourned  the  sale 
from  the  place  advertised,  it  was  held  that  plaintiff  was  entitled  to  recover  the 
full  value  of  the  goods,  although  the  officer  had  paid  over  the  proceeds  of  the  sale 
to  the  execution  creditor.^^ 

e.  Failure  to  Sell.  The  measure  of  the  sheriff^s  liability  for  not  seUing  prop- 
erty levied  on  is  the  actual  injury  sustained  by  the  execution  plaintiff, which 
will  ordinarily  be  the  value  of  the  property  at  the  time  when  it  should  have 
been  sold  up  to  the  amount  of  the  writ,^^  or  such  proportion  of  the  value  as 
would  have  been  apphcable  on  plaintiff's  writ,^^  if  the  property  is  finally  lost  to 
plaintiff  and  satisfaction  cannot  otherwise  be  had.^^ 

f.  Defective  Sale.  Where  plaintiff,  the  grantee  of  an  equity  of  redemption, 
for  the  purpose  of  strengthening  his  title,  caused  the  equity  to  be  sold  on  an  execu- 
tion which  he  held  against  his  grantor,  and  bid  it  off  himself  for  the  amount  of 
the  execution,  and  took  a  deed  of  it  from  the  sheriff,  paying  the  latter  no  money 
except  his  expenses,  and  in  consequence  of  a  neglect  of  the  sheriff  the  sale  proved 
ineffectual,  but  plaintiff's  title  was  valid  independent  of  the  sale,  the  measure  of 
plaintiff's  damages,  in  an  action  on  the  case  against  the  sheriff  for  his  default, 
was  not  the  sum  bid  by  plaintiff  at  the  sale,  but  the  amount  of  the  expenses  actually 
paid  by  him,  with  interest  from  the  time  of  payment. 

H.  Liabilities  Arising  Out  of  Collection,  Custody,  or  Disposition  of 
Money  —  1.  General  Rule  of  Liability.  A  sheriff  or  constable  is  liable  in  his 
official  capacity  for  the  safe-keeping  and  proper  disposition  of  all  moneys  which 
have  come  into  his  possession  by  virtue  of  his  office;  and  an  agreement  of  parties 
to  leave  in  the  hands  of  the  sheriff  a  fund,  of  which  he  is  the  legal  custodian  does 
not  release  him  from  responsibility  for  that  fund.^*^  But  where  property  was  sold 
for  cash,  but  it  was  agreed  that  the  purchaser  might  make  such  arrangements 
as  he  could  with  the  execution  creditors,  and  some  of  them  agreed  to  accept  notes, 
which  were  given  for  an  amount  which  added  to  the  cash  payments  exceeded 
the  purchase-money,  it  was  held  that  the  sheriff  was  not  liable  to  the  purchaser 
for  the  excess,  he  not  having  received  more  than  he  should  have.''^  Where  an 
officer  executing  a  writ  obtains  more  money  than  is  necessary  to  satisfy  the  same 
he  is  liable  to  defendant  for  the  surplus.*^ 


31.  Hall  V.  Ray,  40  Vt.  576,  94  Am.  Dec. 
440. 

32.  Brannon  i-.  Barnes,  111  Ga.  850,  36 
S.  E.  689 ;  Wilkin  v.  American  Freehold  Land 
Mortg.  Co.,  10'6  Ga.  182,  32  S.  E.  135;  Potts 
V.  Com.,  4  J.  J.  Marsh.  (Ky.)  202,  20  Am. 
Dec.  213. 

General  rule  of  damages  see  infra,  VII, 
P,  1. 

33.  Royse  v.  Reynolds,  10  Bush  (Ky.)  286; 
Hamner  v.  Griffith,  1  Grant  (Pa.)  193;  Vir- 
ginia Exch.  Bank  v.  Horner,  26  W.  Va.  442. 

Sheriff  may  show  that  value  of  property 
was  less  than  amount  of  execution. — Wilkin 
V.  American  Freehold  Land  Mortg.  Co.,  106 
Ga.  182,  32  S.  E.  135. 

34.  Virginia  Exch.  Bank  V.  Horner,  26 
W.  Va.  442. 

35.  Hamner  v.  Griffith,  1  Grant  (Pa.)  193. 

36.  Buckley  i:.  Hampton,  23  N.  C.  318. 

The  sheriff  may  show  in  mitigation  of  dam- 
ages that  the  property  was  encumbered  by  a 
lien  sufficient  to  absorb  it,  or  that  other  ex- 
ecutions would  have  exhausted  it  or  shared 
in  the  proceeds.  Potts  v.  Com.,  4  J.  J.  Marsh. 
(Kv.)  202,  20  Am.  Dec.  213. 

37.  Royse  v.  Reynolds,  10  Bush  (Ky.)  286. 

38.  Sexton  v.  Nevers,  20  Pick.  (Mass.) 
451,  32  Am.  Dec.  225. 


39.  Robinson  v.  Garth,  6  Ala.  204,  41  Am. 
Dec.  47,  holding  that  where  a  sheriff  on  re- 
fusal of  the  purchaser  at  an  execution  sale 
of  land  to  comply  witli  the  terms  of  the  sale 
resells  the  land  for  a  less  sum,  and  brings  an 
action  in  his  own  name  against  the  former 
purchaser  for  breach  of  contract,  he  will  be 
liable  in  his  official  capacity  to  those  entitled 
to  the  proceeds  for  the  amount  recovered. 

Proceeds  of  sale  of  property  not  belonging 
to  defendant. — A  sheriff  who,  having  received 
an  indemnity  bond,  has  sold  property  on 
execution,  is  liable  to  the  execution  plaintilY 
therefor,  although  defendant  in  execution  did 
not  own  the  property.  Adams  v.  Disston,  44 
N.  J.  L.  662. 

40.  New  Orleans  v.  Waggaman,  31  La.  Ann. 
299. 

41.  Kennedv  v.  Moodie,  8  U.  C.  C.  P.  544. 

42.  Damm  \\  O'Connell.  1  INlo.  App.  268 ; 
Van  Gelder  r.  Hallenbeck,  2  K  Y.  Suppl.  252. 

Money  received  under  judgment  in  favor 
of  officer  in  replevin. — Where  a  constable 
levied  on  personal  property,  and  defendant 
in  execution  brought  suit"  to  replevin  _  the 
same,  in  which  suit  the  constable  obtained 
judgment  for  the  property,  or  for  its  assessed 
vahie,  and  he  elected  to  take  the  money,  which 
exceeded  the  amount  necessary  to  satisfy  the 
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2.  Failure  to  Collect.  An  officer  who  negligently  fails  to  collect  money 
which  he  might  have  collected  is  liable  therefor;  but  under  some  statutes  a 
demand  within  a  certain  time  is  essential  to  fix  such  liability.**  In  a  proceeding 
against  a  sheriff  for  his  failure  to  collect  out  of  partnership  assets  or  property 
the  money  due  on  a  judgment  against  a  partner  recovered  by  an  individual  creditor, 
it  is  competent  for  the  sheriff  to  prove  the  insolvency  of  the  partnership.*^ 

3.  Delay  in  Collecting.  An  officer  who  undertakes  to  collect  money  but 
fails  to  take  any  steps  for  that  purpose  for  an  unreasonable  time  is  liable  for  such 
neghgence.*^ 

4.  Acceptance  of  Payment  Otherwise  Than  in  Cash.*^  A  sheriff  who  receives 
anything  other  than  cash  in  discharge  of  an  execution  or  in  payment  for  property 
sold  by  him  makes  the  debt  his  own  and  must  respond  to  the  execution  plaintiff's 
demand  in  cash/^  unless  of  course  his  action  in  the  matter  was  authorized  by  the 
execution  plaintiff.*^ 

5.  Acceptance  of  Depreciated  Currency.^^  A  sheriff  is  liable  to  the  execution 
plaintiff  where  he  receives  depreciated  currency  in  satisfaction  of  the  execution, 
without  plaintiff's  consent.^^ 


execution,  he  was  liable  to  defendant  for  the 
surplus.   Damm  v.  O'Connell,  1  Mo.  App.  268. 

43.  Georgia. —  Harrigan  v.  Savannah  Gro- 
cery Co.,  126  Ga.  127,  54  S.  E.  961;  Boyles 
V.  State  Bank,  96  Ga.  796,  22  S.  E.  582; 
Singer  Sewing  Mach,  Co.  v.  Bornett,  76  Ga. 
377;  Davis  v.  Irwin,  8  Ga.  153. 

Kentucky. —  Walters  v.  Chinn,  1  Mete.  499 ; 
Helm  V.  Haycraft,  2  Litt.  171. 

North  Carolina. — Wood  v.  Skinner,  25  N.  C. 
564. 

Pennsylvania. —  Stewart  i".  Westmoreland 
County,  1  Pa.  Co.  Ct.  70  [following  Com.  v. 
County  Com'rs,  3  Serg.  &  R.  601]  ;  Kirken- 
dall  V.  Luzerne  County,  11  Phila.  575, 
holding  that  the  sheriff  is  liable  to  the  county 
for  the  jury  fee,  under  the  act  of  April  8, 
1809,  and  nothing  but  the  insolvency  of  the 
party  from  whom  it  should  be  collected,  or 
a  showing  of  his  own  diligence  in  endeavoring 
to  collect  it,  will  relieve  him  from  liability, 
and  the  fact  that  a  rule  of  court  exists  re- 
quiring the  pajrment  by  the  successful  party 
in  a  civil  action  of  the  jury  fee,  before  judg- 
ment can  be  entered  on  the  verdict,  does  not 
relieve  the  sheriff  from  liability. 

South  Carolina. —  Davis  v.  Hunt,  2  Bailey 
412. 

Tennessee. —  Kinnard  v.  Willmore,  2  Heisk. 
619;  Lee  v.  Hardeway,  6  Yerg.  502. 

United  States. —  Lewis  v.  Hamilton,  15  Fed. 
Cas.  No.  8,324a,  Hempst.  21,  holding  that 
where  costs  due  a  clerk  in  an  execution  may 
be,  and  are  not,  made  by  a  sheriff,  he  becomes 
responsible  therefor,  nor  does  the  order  of 
plaintiff  vary  the  case  as  to  them. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  223. 

44.  Walters  V.  Chinn,  1  Mete.  (Ky.)  499, 
holding  that  under  the  Kentucky  statute  a 
constable  is  not  liable  for  the  amount  of  a 
fee  bill  unless  he  fails  on  demand  to  return 
the  same  within  six  months  from  the  time 
it  is  placed  in  his  hands  for  collection. 

Necessity  for  demand  generally  see  infra, 
V,  H,  21. 

45.  Wilson  v.  Strobach,  59  Ala.  488. 

46.  Lipscomb  v.  Cheek,  61  N.  C.  332;  Nixon 
V.  Bagby,  52  N.  C.  4. 
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47.  Medium  of  payment  generally  see  Pay- 
ment, 30  Cye.  1187. 

48.  Phillips  V.  Behn,  19  Ga.  298;  Allin  v. 
Davis,  1  A.  K.  Marsh.  (Ky.)  567;  Tiffany  v. 
Johnson,  27  Miss.  227 ;  Armstrong  v.  Garrow, 

6  Cow.  (N.  Y.)  465. 

The  sheriff's  return  that  he  has  made  the 
money  estops  him  to  deny  that  he  received 
the  cash.  Tiffany  v.  Johnson,  27  Miss.  227. 
See  also  Armstrong  v.  Garrow,  6  Cow.  (N.  Y.) 
465. 

Rceipt  of  check. — ^Where  a  sheriff  sold  land 
at  public  auction  on  execution,  and  took  the 
purchaser's  check  for  the  amount  of  his  bid, 
and  the  check  was  not  paid,  and  on  another 
sale  a  less  amount  was  bid,  the  sheriff  was 
liable  for  the  difference.  Eobinson  V.  Bren- 
nan,  90  N.  Y.  208. 

If  a  sheriff  receives  bank-notes  as  cash  in 
payment  of  an  execution,  it  discharges  the 
execution,  and  the  sheriff  is  liable  to  plaintiff 
in  execution  for  the  amount,  if  the  notes  be- 
come worthless  in  his  hands.    Harper  v.  Fox, 

7  Watts  &  S.  (Pa.)  142. 

Receipt  of  note.— Where  a  sheriff,  selling 
goods  under  an  attachment,  took  a  note  with 
an  indorser,  making  due  inquiry  as  to  the 
solvency  of  the  indorser  at  the  time  of  the 
sale,  he  was  not  liable  on  the  note  being 
protested  for  non-payment,  although  the  evi- 
dence showed  that  the  indorser  was  insolvent 
when  the  sale  was  made,  but  the  fact  was 
not  generally  known  in  the  commercial  com- 
munity.   Borgstede  v.  Lewis,  6  La.  Ann.  322. 

49.  See  Allin  V.  Davis,  1  A.  K.  Marsh. 
(Ky.)  567. 

Consent  of  all  creditors  necessary.— Where 
a  sheriff  has  levied  a  number  of  executions 
and  is  selling  under  them  all,  he  has  no  right 
to  make  an  arrangement  with  some  of  the 
execution  plaintiffs  to  receive  from  them,  in 
payment  for  such  property  as  they  may  buy, 
something  other  than  cash,  unless  he  has  the 
permission  of  the  other  execution  plaintiff's  to 
make  such  arrangement.  Phillips  v.  Behn, 
19  Ga.  298. 

50.  Medium  of  payment  generally  see  Pay- 
ment, 30  Cyc.  1187. 

51.  Randolph  v.  Ringgold,  10  Ark.  279,  52 
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6.  Liability  For  Deferred  Payments  on  Credit  Sale.  Where  a  sheriff,  under 
proceedmgs  in  partition,  has  sold  the  land  for  a  certain  sum  in  hand,  taking  judg- 
ment notes  for  the  balance  as  he  was  authorized  to  do,  his  return  of  sale  renders 
him  liable  to  pay  the  money  into  court,  or  to  the  several  persons  interested,  as 
soon  as  their  shares  are  ascertained,  or  to  a  call  to  bring  the  judgment  notes  into 
court,  that  the  parties  may  have  them  properly  disposed  of ;  and  in  case  the 
money  represented  by  the  judgment  notes  is  lost  his  liability  therefor  depends 
upon  whether  or  not  he  was  guilty  of  negligence,  which  is  a  question  for  the  jury.^^ 

7.  Liability  to  State  For  Money  Received  as  Bail.  A  sheriff  who  had  in  his 
charge  a  prisoner  arrested  by  him  on  a  warrant  on  which  bail  was  indorsed  has 
been  held  Uable  to  the  state  for  money  received  by  him  on  deposit  from  such 
prisoner  in  lieu  of  bail,  even  though  there  was  no  statute  permitting  the  sheriff 
to  receive  such  deposit.^* 

8.  Liability  For  Money  Left  With  Third  Person.  A  sheriff  who,  in  execution 
of  a  writ  of  attachment,  leaves  a  sum  of  money  in  the  hands  of  a  third  person, 
and  takes  his  receipt  for  it,  constitutes  him  keeper,  and  the  legal  possession  is  in 
the  sheriff,  who  is  accountable  to  defendant  on  the  dissolution  of  the  attach- 
ment in  the  same  manner  as  though  the  money  had  been  actually  taken  into  the 
sheriff's  own  possession.^^ 

9.  Agreements  as  to  Application  of  Money.  Where  a  sheriff  receives  money 
from  a  judgment  debtor,  and  agrees  with  him  to  apply  it  on  the  execution,  pro- 
vided such  execution  be  just  and  legal,  otherwise  to  return  it,  he  is  not  bound  to 
do  more  than  to  allow  to  such  debtor  the  full  time  which  the  execution  has  to  run 
to  determine  the  legality  of  the  execution,  and  where,  at  the  expiration  of  that 
time,  no  proceedings  to  attack  the  execution  have  been  instituted,  he  incurs  no 
liability  to  the  debtor  by  applying  the  money  on  the  execution.^^ 

10.  Loan  of  Money.  A  sheriff  who  lends  out  money  in  his  hands  is  responsible 
therefor; "  and  an  order  of  court  directing  a  sheriff  to  loan  money  in  his  hands 
on  certain  terms  and  upon  certain  security  will  not  protect  him  from  liability  to 
account  for  such  money  where  he  does  not,  in  making  a  loan,  exact  the  terms  and 
security  prescribed. 

11.  Payment  Into  Court.^^  At  common  law  it  was  proper  for  the  sheriff  to 
pay  into  court  money  collected  under  an  execution,  and  if  he  failed  to  do  so  he 
was  hable  to  the  parties  entitled  to  the  moneys;    but  the  more  general  modern 


Am.  Dec.  235  {overruling  Ringgold  v.  Ed- 
wards, 7  Ark.  86],  holding  that  in  such  case 
the  execution  plaintiff  may  at  his  election 
proceed  against  the  execution  defendant  for  a 
satisfaction  of  the  judgment  or  against  the 
sheriff  for  a  breach  of  official  duty. 

52.  Snively  v.  Com.,  40  Pa.  St.  75. 

53.  Snively  v.  Com.,  40  Pa.  St.  75. 

54.  State  v.  Scanlon,  2  Ind.  App.  320,  28 
N.  E.  426,  430,  so  holding,  on  the  ground 
that  the  transaction,  if  illegal,  could  never 
be  questioned  by  the  prisoner,  who  partici- 
pated therein,  and  the  sheriff  was  estopped  to 
deny  the  legality  of  the  transaction,  as 
against  the  state,  by  the  fact  that  he  re- 
ceived the  money. 

55.  Watkins  v.  Cawthon,  33  La.  Ann.  1194. 

56.  Richards  v.  Nye,  5  Oreg.  382. 

57.  Lindsey  v.  Cock,  40  Ga.  7,  holding  that 
a  sheriff  was  liable  for  the  value  of  current 
bank  bills  received  by  him  in  payment  for 
property  sold  under  execution,  which  funds, 
pending  an  injunction  against  the  payment 
to  plaintiff,  he  loaned,  and  for  which  he 
subsequently  received  Confederate  money  in 
payment. 


58.  Hubbard  v.  Elden,  43  Ohio  St.  380,  2 
N.  E.  434,  where  the  court,  in  view  of  the 
facts,  did  not  consider  the  question  whether 
a  strict  compliance  with  the  order  would 
have  released  the  sheriff  and  his  sureties*  from 
liability. 

59.  See  Executions,  17  Cyc.  1361;  and, 
generally.  Deposits  in  Court,  13  Cyc.  1.030. 

60.  Frazier's  Appeal,  6  Pa.  Cas.  492,  9 
Atl.  492;  Enterline  v.  Comrey,  15  Pa.  Co.  Ct. 
627;  Nelson  v.  Williams,  4  Havw.  (Tenn.) 
161;  Shuter  r.  Leonard,  3  U.  C*  Q.  B.  0.  S. 
314. 

Payment  into  court  ends  sheriff's  responsi- 
bility.—Com.  V.  Walter.  iM1  Pa.  St.  181;  :Mc 
Donald  v.  Todd,  1  Grant  (Pa.)  17;  O'Donnell 
V.  Rorer,  4  Pa.  Dist.  140:  Enterline  r.  Com- 
rey, 15  Pa.  Co.  Ct.  (527. 

A  payment  of  the  proceeds  of  a  sale  to 
the  prothonotary  without  the  intervention 
and  knowledge  of  the  court  itself  is  not  such 
a  payment  info  court  as  will  relieve  the  sher- 
iff from  liabilitv.  Com.  r.  Walter.  99  Pa. 
St.  181. 

61.  McDonald  r.  Todd,  1  Crant  (Pa.)  17; 
Nelson  v.  Williams.  4  Hayw.  (Tenn.)  101. 
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practice'  is  for  the  sheriff  to  pay  such  moneys  directly  to  the  persons  entitled 
thereto/^  and  he  cannot  discharge  himself  from  liability  to  such  parties  by  paying 
the  money  into  court. ®^ 

12.  Payment  to  Agent.^*  Where  the  statute  requires  that  the  appointment  of 
an  agent  shall  be  indorsed  on  an  execution  when  plaintiff  does  not  reside  in  the 
county  to  which  it  goes^  or  shall  be  made  in  writing,  the  sheriff  may  refuse  to  pay 
until  such  evidence  is  furnished  him;  but  he  waives  such  evidence  where  he 
either  pays  any  part  of  the  money  or  in  any  other  manner  recognizes  the  agency. 

13.  Payment  to  Attorney.  While  the  attorney  of  record  of  a  party  in  whose 
favor  a  judgment  has  been  rendered  has  authority  to  receive  the  mone}^  and  give 
acquittance  therefor  to  the  sheriff/^  the  sheriff  is  liable  to  the  judgment  creditor 
if  he  pays  money  to  the  latter's  attorney  when  he  is  chargeable  with  knowledge 
or  notice  that  such  attorney's  authority  has  been  revoked/^  or  after  notice  from 
plaintiff  not  to  pay  the  money  to  the  attorney. 

14.  Payment  to  Wrong  Person.  A  sheriff  w^ho  has  collected  money  under 
process  is  liable  to  plaintiff  in  such  process  if  he  pays  out  such  money  to  another 
person  to  whom  he  was  not  authorized  to  pay  it;  but  the  sheriff  cannot  be  held 
liable  for  paying  over  money  realized  on  an  execution  to  the  execution  creditor 
unless  he  is  affected  with  notice  that  another  person  is  entitled  thereto.''^ 


62.  Shuter  v.  Leonard,  3  U.  C.  Q.  B.  0.  S. 
314.  See,  generally,  Executions,  17  Cyc. 
1351. 

63.  Crane  'C,  Dygert,  4  Wend.  (N.  Y.)  675 
(holding  that  in  an  action  against  a  sheriff 
for  failure  to  account  for  the  proceeds  of  a 
sale  on  execution,  payment  of  the  money  into 
court  by  the  sheriff  after  the  commencement 
of  the  suit  is  no  defense)  ;  Gladstone  V. 
French,  9  U.  C.  C.  P.  30;  Shuter  v.  Leonard, 
3  U.  C.  Q.  B.  0.  S.  314. 

Where  an  execution  commands  the  sheriff 
to  have  the  money  ready  to  render  to 
plaintiff  on  the  return-day,  the  sheriff  cannot 
discharge  himself  from  liability  to  plain- 
tiff by  paying  the  money  to  the  clerk  and 
taking  his  receipt.  Brown  v.  People,  3  Colo. 
115. 

Waiver  by  taking  out  money  paid  in. — 

Where  a  plaintiff  obtained  an  order  to  take 
out  of  court  money  paid  in  by  the  sheriff, 
on  condition  that  he  should  pay  the  master's 
charges,  and  was  given  to  understand  that 
he  might  either  take  it  on  these  terms  or 
sue  the  sheriff  for  it,  and  availed  himself  of 
this  order,  he  could  not  afterward  recover 
from  the  sheriff  the  fees  paid  to  the  master 
on  the  ground  that  the  money  had  been  im- 
properly paid  into  court.  Crombie  v.  David- 
son, 19  U.  C.  Q.  B.  369. 

Remedy. — When  the  sheriff  has  improperly 
paid  money  into  court,  a  judge  will  not  order 
him  to  pay  the  costs  of  such  payment  into 
court,  but  the  proper  application  is  for  the 
sheriff  to  pay  over  the  money  returned  by  him 
as  made,  without  reference  to  the  payment 
into  court.  Crombie  v.  McNaughton,  5  Can. 
L.  J.  161. 

64.  Authority  of  agent  to  receive  payment 

generally  see  Principal  and  Agent,  31  Cyc. 
1368. 

65.  Brazeal  i;.  Smith,  5  Ala.  206. 

66.  Brazeal  f.  Smith,  5  Ala.  206. 

67.  Williams  v.  State,  65  Ark.  159,  46  S.  W. 
186;  Custer  i;.  Agnew,  83  111.  194.  See,  gen- 
erally, Attorney  and  Client,  4  Cyc.  947. 
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Payment  to  attorney  procuring  partition 
sale. —  A  sheriff's  liability  to  the  parties  en- 
titled thereto  for  moneys  received  by  him  at 
a  partition  sale  is  not  discharged  by  paying 
the  money  to  the  attorney  who  procured  such 
sale,  but  who  was  not  specially  authorized  to 
receive  it,  either  by  the  parties  entitled  or 
by  order  of  the  court.  Calvin  Xi.  Bruen,  39 
Ohio  St.  610. 

68.  Custer  i;.  Agnew,  83  111.  194;  Parker  i*. 
Downing,  13  Mass.  465. 

69.  State  v.  Goettie,  7  Rich.  (S.  C.)  126. 

70.  Chicago  First  Nat.  Bank  v.  Hanchett, 
126  111.  499,  16  N.  E.  907  {reversing  25  111. 
App.  274]  (holding  that  where  a  sheriff  re- 
ceived a  writ  of  attachment,  with  orders  to 
levy  on  the  contents  of  the  debtors'  ware- 
house, including  goods  on  which  the  latter 
had  liens  for  the  storage  and  advances,  to 
collect  the  amount  Of  the  liens,  and  release 
the  goods,  he  was  liable  to  the  attachment 
creditor  for  money  so  collected,  and  paid  out 
by  him  on  the  order  of  the  debtor  to  another, 
whether  the  goods  were  attachable  or  not, 
since  at  all  events  he  should  have  attached 
the  money,  and  paid  it  into  court)  ;  Suydam 
V.  Huggeford,  23  Pick.  (Mass.)  465;  Bowman 
V.  Nelson  First  Nat.  Bank,  36  Nebr.  117, 
54  N.  W.  124. 

71.  Russell  V.  Lawton,  14  Wis.  202,  80  Am. 
Dec.  769,  where  an  execution  was  given  to  a 
sheriff  on  February  9,  with  orders  to  levy  on 
certain  coin,  which  he  accordingly  seized  and 
paid  over  as  money  made  on  the  execution, 
and  on  the  preceding  4th  of  February  an  exe- 
cution against  the  same  defendants  had  been 
put  into  the  hands  of  one  of  his  deputies, 
and  was  returned  "  No  property  found,"  but 
it  was  conceded  that  the  sheriff  acted  in  good 
faith,  and  did  not,  at  the  time  of  paying 
over  the  money  seized,  know  that  the  other 
execution  was  in  the  hands  of  his  deputy, 
and  in  suit  by  plaintiffs  in  the  4th  of  Feb- 
ruary execution  to  hold  the  sheriff  liable, 
it  was  held  that  the  sheriff  was  not  affected 
with  knowledge  of  the  deposit  of  this  execu- 
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15.  Repayment  of  Money  to  Defendant  on  Supersedeas  of  Writ.  A  sheriff  to 
whom  an  execution  defendant  has  paid  the  amount  of  the  execution  in  order  to 
secure  the  release  of  property  levied  on  is  liable  for  the  return  of  the  money  upon 
the  execution  being  superseded ;  and  incurs  no  liability  to  the  execution  plaintiff 
by  returning  such  money  to  defendant.'^ 

16.  Distribution  of  Proceeds  of  Sale,  A  sheriff  in  distributing  or  paying  over 
the  proceeds  of  sales  made  by  him  must  at  his  peril  see  that  each  person  entitled 
to  share  in  such  proceeds  receives  the  amount  to  which  he  is  entitled,  failing  in 
which  he  is  liable  to  the  party  injured  by  his  default/*  although  his  action  may 
have  been  based  upon  the  belief  that  the  writ  under  which  the  party  whom  he 


tion  with  liis  deputy,  and  that  the  suit  could 
not  be  maintained. 
Notice  given  before  execution  received. — 

Notice  to  a  sheriff  by  a  third  person  not  to 
pay  over  money  made  under  an  execution  to 
plaintiff  therein  given  before  the  execution 
came  into  the  sheriff's  hands  will  not  render 
him  liable  to  such  third  person  for  paying 
the  same  to  plaintiff.  Donohue  V.  Harding, 
1  Rob,  (La.)  69. 

Payment  after  assignment  of  judgment. — 
Where  after  notice  of  the  assignment  of  a 
judgment,  the  sheriff  voluntarily  appropriates 
the  money  received  from  the  debtor  to  satisfy 
executions  in  his  hands  against  plaintiff  in 
such  judgment  he  is  liable  to  account  there- 
for to  the  assignee.  McClane  v.  Rogers,  42 
Tex  214.  An  assignee  of  a  judgment  cannot 
hold  liable  a  sheriff'  who  collects  the  money 
on  execution  and  pays  it  over  to  the  judg- 
ment creditor,  although  the  assignee  had 
given  notice  to  the  officer  of  such  assign- 
ment, and  demanded  the  money  of  him  before 
it  was  paid  over  to  the  assignor,  where  the 
assignment  was  not  indorsed  on  the  execution 
and  the  judgment  creditor  insisted  that  he 
was  entitled  to  the  money.  Triplett  v.  Helm, 
5  J.  J.  Marsh.  (Ky.)  651. 

72.  Kyd  V.  Exchange  Bank,  56  Nebr.  557, 
76  N.  W.  1058. 

73.  Seymour  v.  Dascomb,  12  Wend.  (N.  Y.) 
584,  so  holding  under  a  statute  directing  the 
sheriff  on  production  of  a  justice's  certificate 
of  appeal  to  relieve  the  "  goods  and  chattels  " 
of  defendant  from  the  execution. 

74.  Alabama. —  Robinson  v.  Garth,  6  Ala. 
204,  41  Am.  Dec.  47. 

California. —  Harvey  v.  Foster,  64  Cal.  296, 
30  Pac.  849. 

Delatoare. —  Smith  v.  Simmons,  2  Pennew. 
462,  46  Atl.  746 ;  Farmers'  Bank  v.  Grantham 
Terre-Tenants,  3  Harr.  289. 

Indiana. —  State  v.  Hamilton,  32  Ind.  104. 

Louisiana. —  Citizens'  Bank  v.  Payne,  21 
La.  Ann.  380;  Ethridge  V.  Milling,  15  La. 
Ann.  513. 

Massachusetts. — ■  Felton  v.  Wadsworth,  7 
Cush.  587 ;  Putnam  v.  Hall,  3  Pick.  445. 

Minnesota. —  Fuller  v.  Langum,  37  Minn. 
74,  33  N.  W.  122. 

NehrasJca. —  Bowman  v.  Nelson  First  Nat. 
Bank,  36  Nebr.  117,  54  N.  W.  124. 

North  Carolina. —  Isler  v.  Colgrove,  75  N.  C. 
334,  342,  where  it  is  said:  "A  sheriff  who 
sells  under  execution  may  take  on  himself 
to  decide  which  one  of  several  executions  in 
his  hands  is  entitled  to  priority  of  payment 


out  of  the  purchase-money.  But  such  decision 
would  be  at  his  peril,  and  he  is  not  required 
to  make  it." 

0/iio.— Doll  V.  Barr,  58  Ohio  St.  113,  50 
N.  E.  434. 

Pennsijlvania. —  Com.  v.  Comrey,  174  Pa. 
St.  355,' 34  Atl.  581;  Campbell  v.  McCleary, 
166  Pa.  St.  1,  30  Atl.  1132;  Krumbhaar  v. 
Yewdall,  153  Pa.  St.  476,  26  Atl.  219;  Com. 
V.  Walter,  99  Pa.  St.  181;  Hopkins  v.  For- 
sythe,  14  Pa.  St.  34,  53  Am.  Dec.  513;  Mather 
V.  McMichael,  13  Pa.  St.  301  (holding  that 
where  arrears  of  ground-rent  are  properly 
payable  out  of  the  proceeds  of  a  sheriff's  sale, 
he  cannot  relieve  himself  from  liability  by 
annexing  conditions  to  the  sale  that,  unless 
the  bill  for  the  same  is  presented  before  he 
parts  with  the  money,  such  arrears  will  be 
paid  by  the  purchaser)  ;  McClelland  v.  Sling- 
luff,  7  Watts  &  S.  134,  42  Am.  Dec.  224; 
Com.  V.  Alexander,  14  Serg.  &  R.  257; 
Frazier's  Appeal,  6  Pa.  Cas.  492,  9  Atl.  493; 
Enterline  v.  Comrey,  15  Pa.  Co.  Ct.  627; 
Com.  V.  Robinson,  7  Kulp  253;  McCaulley  u. 
Boeshore,  2  Lane.  L.  Rev.  337;  Bird  v.  Shirk, 
2  Leg.  Chron.  158,  6  Leg.  Gaz.  149. 

South  Carolina. —  State  V.  Boles,  18  S.  C. 
534;  Wallace  v.  Graham,  13  Rich.  322;  Thom- 
asson  V.  Kennedy,  3  Rich.  Eq.  440. 

Vermont. —  Munger  f.  Fletcher,  2  Vt.  524. 

Canada. —  Crowe  v.  Buchanan,  36  Nova 
Scotia  1;  Galbraith  v.  Fortune,  9  U.  C.  C.  P. 
211. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  225. 

Amendment  of  writ. —  Where  a  writ  of  at- 
tachment commanding  the  officer  to  attach 
property  to  the  value  of  six  dollars  was  after- 
ward, with  the  consent  of  defendant,  amended 
by  changing  the  amount  to  six  huiulred  dol- 
lars, and  the  officer  sold  the  property  in  pur- 
suance thereof,  but  in  the  meantime  the  ollicer 
had  received  another  wn-it  in  favor  of  plain- 
tiff, the  amendment  could  not  affect  the  rights 
of  plaintiff",  and  the  oflicer  was  liable  to  him 
for  applying  the  property  in  full  satisfaction 
of  the  first  writ,  by  reason  of  wliicii  there 
was  not  a  sulVicient  surplus  remaining  to 
satisfy  plaintiff's  writ.  Putnam  v.  Hall,  3 
Pick.'  (Mass.)  445. 

Withholding  application  of  proceeds  until 
lien  dissolved. —  ^^'herc  attached  property  was 
sold  before  judgment,  and  the  proceeds  left 
in  the  hands  of  a  prior  attaching  creditor, 
and  judgment  was  afterward  rendered,  and 
execution  issued,  but  no  applicatiini  of  the 
money  was  made  thereon  within  tliirty  daj's, 
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failed  to  pay  claims  was  invalid ;  but  where  he  acts  in  good  faith  he  is  not  liable 
for  paying  such  proceeds  to  a  claimant  who  was  apparently,  although  not  really, 
entitled  thereto,^®  or  for  failing  to  pay  a  claimant  of  whose  prior  claim  he  had  no 
notice  and  was  not  chargeable  with  notice, unless  such  claimant  has  been  preju- 
diced by  the  officer's  distributing  the  proceeds  before  the  proper  time.'^  Where 
a  person  entitled  to  receive  part  of  such  proceeds  directs  the  sheriff  to  pay  the 
money  to  another  person  who  is  not  entitled  to  receive  it,  he  cannot  hold  the 


the  lien  thus  being  dissolved,  the  attaching 
officer  was  liable  to  the  subsequent  attach- 
ing creditor  for  the  property  or  the  proceeds 
thereof.  Morse  v.  Knowlton,  5  Allen  (Mass.) 
41. 

Refusal  of  proper  offer. —  Where  a  constable 

had  raised  money  by  the  sale  of  property  on 
several  executions,  but  not  enough  to  satisfy 
them,  and  one  of  the  creditors,  entitled  only 
to  a  small  part,  demanded  the  whole  or  none, 
and  the  constable  offered  him  more  than  his 
proportion  but  he  refused  it,  the  creditor 
could  not  recover  and  the  constable  was  not 
bound  to  show  that  he  had  the  money  with 
him  when  he  proposed  such  payment.  State 
V.  Fair,  46  N.  C.  173. 

Payment  to  administrator. —  Under  Pa.  Act 
(1705),  §  7,  directing  that,  where  lands  shall 
be  sold  for  more  than  will  satisfy  the  debts 
or  damages  and  reasonable  costs,  the  sheriff 
who  shall  make  the  sale  shall  "  render  the 
overplus  to  the  debtor  or  defendant,"  a  sher- 
iff is  not  liable  to  the  heir  of  a  deceased 
debtor  for  paying  over  to  an  administrator 
the  surplus  remaining  in  his  hands  on  an 
execution  against  such  administrator,  levied 
on  real  estate,  where  the  heir  did  not  object 
to  such  payment  before  it  was  made.  Com. 
V.  Rohm,  2  Serg.  &  E.  (Pa.)  375. 

Where  the  sheriff  sells  under  execution 
goods  on  demised  premises,  he  should  give  the 
landlord  time  to  make  his  claim  under  Pa. 
Act  March  21,  1772,  §  4,  and  payment  by 
the  sheriff  to  the  execution  creditor  the  next 
day  after  the  sale,  and  ten  days  before  the 
return-day  of  the  execution,  is  too  soon,  and 
renders  the  sheriff  liable  to  the  landlord. 
Fisher  v.  Allen,  2  Phila.  (Pa.)  115. 

The  reading  of  the  sheriff's  return  in  open 
court,  and  acknowledgment  of  his  deed,  with- 
out objection,  do  not  relieve  him  of  liability 
for  misapplication  of  the  proceeds  of  the  sale 
over  and  above  the  lien.  Com.  v.  Pobinson, 
7  Kulp  (Pa.)  253. 

75.  Felton  v.  Wadsworth,  7  Gush.  (Mass.) 
587 

76.  Burnett  v.  Gentry,  32  S.  C.  597,  11 
S.  E.  96,  holding  that  a  sheriff  who  in  good 
faith  applies  the  proceeds  of  official  sales  to 
the  satisfaction  of  a  senior  execution  in  his 
possession,  which  is  open,  regular  on  its  face, 
and  contains  nothing  to  show  that  it  is  void 
or  paid,  but  which  in  fact  has  been  paid  by 
a  private  settlement  between  the  parties,  is 
not  liable  to  the  claimants  under  a  junior 
execution,  where  he  had  no  further  notice 
of  the  payment  than  that  it  was  disputed 
between  the  parties. 

The  bona  fide  payment  of  an  erroneous 
judgment  by  the  sheriff  out  of  proceeds  of 
land  sold  by  him,  on  which  it  was  a  lien, 
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protects  him  in  an  action  against  him  by  the 
judgment  debtor  or  his  subsequent  judgment 
creditors  after  reversal  of  the  judgment. 
Com.  V.  Rogers,  Brightly  (Pa.)  450. 

A  mere  notice  given  to  the  sheriff  at  the 
time  of  an  execution  sale  by  a  junior  execu- 
tion creditor  not  to  apply  the  money  to  the 
oldest  execution,  as  it  had  been  paid,  and  a 
notice  to  the  attorney  in  that  execution  that 
he  would  move  at  the  next  term  to  have  satis- 
faction entered  on  it  is  not  sufficient  to  re- 
lieve the  sheriff  of  liability  for  not  applying 
the  proceeds  on  the  oldest  execution ;  but  he 
must  show  that  the  party  contesting  the  right 
to  the  money  had  promptly  and  vigorously 
asserted  his  right  in  some  form  of  legal  pro- 
ceeding. Wallace  v.  Graham,  13  Rich.  ( S.  C  ) 
322. 

77.  Polk  County  v.  Sypher,  17  Iowa  358,  85 
Am.  Dec.  568;  Donohue  v.  Harding,  1  Rob. 
(La.)  69;  Bacon  v.  Leonard,  4  Pick.  (Mass  ) 
227  (holding  that  where  a  mortgagor  assigned 
his  equity  of  redemption  after  attachment, 
and  a  deputy  sheriff,  without  notice  of  the 
assignment,  sold  the  equity,  satisfied  the 
judgment,  and  applied  the  surplus  to  satisfy 
another  execution,  the  officer  was  not  liable 
to  the  assignee  for  such  surplus)  ;  Downing 
V.  Overmire,  37  Nebr.  412,  55  N.  W.  880. 
See  also  Thomas  v.  Johnson,  53  Ga.  69  j  Eth- 
ridge  v.  Milling,  15  La.  Ann.  513. 

When  notice  too  late. —  Where  a  sheriff 
levied  an  execution  on  defendant's  chattels, 
and  immediately  afterward  was  notified  by 
plaintiff  not  to  make  a  sale,  as  he  deemed  it 
better  to  allow  the  property  to  be  sold  by 
defendant,  and  the  chattels  were  therefore 
sold  by  defendant  at  public  sale,  and  of  the 
proceeds  there  came  to  the  hands  of  the  sher- 
iff only  his  costs,  and  after  the  return-day  and 
sale,  notice  was  served  on  the  sheriff  that  a 
third  person  claimed  a  certain  amount  as 
arrears  of  rent  from  the  proceeds  of  sale  of 
the  chattels,  which  were  liable  to  distress  for 
the  rent,  the  notice  came  too  late,  and  the 
sheriff  could  not  be  held  liable.  Work's  Ap- 
peal, 92  Pa.  St.  258. 

Where  an  execution  is  lodged  in  the  sheriff's 
office,  and  entered  in  full  on  his  books,  this  is 
sufficient  notice  to  render  him  liable  for  pay- 
ing the  proceeds  of  real  estate  to  a  junior 
creditor.    State  v.  Boles,  18  S.  C.  534. 

78.  Doll  V.  Barr,  58  Ohio  St.  113,  50  N.  E. 
434,  holding  that  under  Rev.  St.  §  5382,  for- 
bidding any  preference  among  executions  sued 
out  during  the  term  in  which  the  judgments 
were  rendered,  or  within  ten  days  thereafter, 
and  requiring  that  the  fund  arising  from  the 
sale,  if  insufficient  to  satisfy  all  of  such  writs, 
shall  be  distributed  pro  rata  to  the  creditors, 
an  officer  who  distributes  the  money  before 
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sheriff  liable  for  so  doing. '^'^  Where  the  property  sold  was  not  subject  to  a  certain 
debt  the  creditor  cannot  hold  the  sheriff  hable  for  not  applying  the  proceeds 
thereto/^  nor  can  a  person  hold  the  sheriff  liable  for  not  paying  over  to  him  a 
part  of  the  proceeds  which  he  was  not  entitled  to  receive. So  also  a  person 
cannot  hold  the  sheriff  hable  for  failure  to  apply  the  proceeds  of  a  sale  to  his  debt 
where  the  debt  has  since  been  satisfied. A  sheriff  who,  after  satisfying  the 
creditor  under  whose  process  property  is  sold,  applies  the  surplus  to  subsequent 
general  mortgages  binding  on  the  debtor,  thereby  incurs  no  Hability  to  the  debtor, 
as  the  latter  is  not  thereby  prejudiced. Where,  of  several  attachments  levied 
on  property,  some  are  prior  to  and  some  subsequent  to  a  mortgage  covering  only 
a  part  of  the  property,  and  executions  in  all  the  attachment  cases  are  dehvered 
to  the  sheriff  without  special  directions,  he  is  not  bound  to  so  sell  the  property 
attached  and  so  apply  the  proceeds  as  to  satisfy  all  the  executions,  if  he  can, 
without  regard  to  the  right  of  the  mortgagee,  and  if  the  method  adopted  by  him 
is  legal  he  incurs  no  hability  to  execution  creditors  who  remain  unpaid,  although 
he  might  by  proceeding  in  a  different  manner  have  secured  payment  for  them  to 
the  exclusion  of  the  mortgagee.^*  Where  a  debtor's  homestead  was  sold  by  a 
sheriff  under  mortgage  foreclosure,  the  sheriff  was  not  liable  for  failure  to  apply 
an  excess  arising  on  the  sale  on  an  execution  in  his  hands  against  the  mortgagor, 
and  for  delivering  such  excess  to  the  mortgagor,  unless  the  sheriff  knew  when 
he  turned  over  the  money  to  the  mortgagor  that  he  did  not  intend  it  for  reinvest- 
ment in  another  homestead.^®  It  is  a  clear  breach  of  duty  for  which  a  sheriff  is 
hable  to  suffer  the  attorney  for  plaintiff  to  take  into  his  hands  the  proceeds  of  a 
sale  and  to  deal  with  and  dispose  of  them  at  his  pleasure,  and  at  a  time  most 
suitable  to  his  convenience.^^  A  sheriff  who  applies  the  proceeds  of  property 
seized  to  the  judgment  of  a  junior  attaching  creditor  may  avoid  liability  to  the 
senior  attaching  creditor  by  showing  that  his  judgment  was  fraudulently 


the  expiration  of  the  specified  time,  thereby 
depriving  a  creditor  of  his  proper  share,  is 
liable  to  the  creditor;  and  it  is  immaterial 
whether  such  creditor's  writ  w"as  in  the  of- 
ficer's hands  before  the  day  of  sale. 

79.  Fitts  V.  Johnson,  22  Ga.  307. 
Directions  of  party  or  attorney  generally 

see  supra,  V,  A,  9. 

80.  Staton  v.  Com.,  2  Dana  (Ky.)  397, 
holding  that  where  a  sheriff  has  two  execu- 
tions against  a  defendant,  and  levies  the 
junior  execution  on  property  of  a  stranger, 
he  is  not  liable  to  plaintiff  in  the  elder  exe- 
cution, or  to  the  surety  of  defendant,  for  not 
lirst  applying  the  proceeds  on  the  elder  execu- 
tion. 

81.  Adams  v.  Duprey,  8  Mart.  N.  S.  (La.) 
470,  holding  that  where  property  was  sold 
under  execution  subject  to  a  mortgage,  and 
the  sheriff,  after  paying  plaintiff  in  execution, 
left  the  balance  in  the  hands  of  the  purchaser 
for  the  security  of  the  mortgage,  he  was  not 
liable  for  failure  to  pay  over  to  the  original 
owner  the  surplus  for  which  the  property 
was  sold  after  satisfying  the  creditor. 

82.  Strong  v.  Linn,  5  N.  J.  L.  799,  so  hold- 
|;  ing  where,  after  the  sale  and  application  of 
|i    the  proceeds,  the  creditor  who  had  not  been 

paid  caused  the  arrest  of  the  debtor  on  capias 
1    ad  satisfaciendum  and  afterward  ordered  his 
discharge. 

83.  Powell  V.  Kellar,  5  Rob.  (La.)  272. 

84.  Laflin  v.  Willard,  16  Pick.  (Mass.)  64, 
26  Am.  Dec.  629. 

85.  State  v.  Hull,  99  Mo.  App.  703,  709,  74 


S.  W.  888,  where  it  is  said:  "  It  would  seem, 
therefore,  to  be  the  logical  conclusion  that 
the  sheriff  should  turn  the  money  over  to  him 
under  his  claim  of  exemption.  It  was  only 
exempt  if  wanted'  in  acquiring  another  home- 
stead, and  the  defendant  was  justified  in  as- 
suming that  was  the  purpose  of  the  claim  of 
exemption.  If  it  turned  out  that  such  was 
not  Maney's  intention  then  it  was  the  relat- 
or's place,  as  execution  creditor,  to  seek  the 
money,  or  other  thing  in  which  he  may  have 
put  it,  in  any  of  the  usual  ways  of  creditors 
pursuing  their  debtors.  There  was  no  way 
for  defendant  to  have  tested  Maney's  in- 
tention to  purchase  another  homestead." 

86.  State  v.  Hull,  99  Mo.  App.  703,  74 
S.  W.  888,  holding,  however,  that  such  knowl- 
edge on  the  part  of  the  sherift'  was  not  suf- 
ficiently shown. 

87.  Van  Tassel  i\  Van  Tassel.  31  Barb. 
(N.  Y.)  439,  where  it  is  said  that  in  execu- 
tions upon  a  common-law  judgment,  wlvore  the 
subject  belongs  exclusively  to  plaintitV.  little 
or  no  injury  con  result  from  siicli  a  course 
because  plaintiff  is  in  fact  doaliiio-  with  what 
is  his  own ;  but  in  sales  in  ai'tions  for  the 
partition  of  lands,  and  the  foreclosure  of 
mortgages,  or  to  carry  the  trusts  of  a  will  or 
deed  into  execution,  when  numerous  ix^rsons 
other  than  plaintifl'  are  interested  and  en- 
titled to  share  in  the  ]u-occvds.  the  ofiicer  fails 
in  fulfilling  his  ofiicial  obligations  if  he  suf- 
fers the  pnrcliaso-nioney  to  pass  into  hands 
which  are  7iot  his  own.  and  will  be  held  to 
a  rigorous  accountability  for  so  doing. 
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obtained-;  but  a  sheriff  who  is  sued  for  his  failure  to  apply  on  an  execution  the 
proceeds  of  attached  property  cannot  defend  on  the  ground  that  the  judgment 
was  erroneous,  if  the  judgment  debtor  has  given  a  release  of  errors  therein. 

17.  Failure  or  Refusal  to  Pay  Over  Money  —  a.  Liability  in  General.  A 
sheriff  who  has  made  the  money  on  a  writ  placed  in  his  hands,  or  is  otherwise  in 
possession  of  money  in  his  official  capacity,  is  hable  for  the  amount  if  he  fails  or 
refuses  to  pay  it  over  to  the  person  or  persons  entitled  thereto ;  and  even  though 
process  is  in  fact  invalid,  if  he  treats  it  as  valid,  for  the  purpose  of  collecting  the 
money  for  plaintiff  from  his  debtor,  if  he  cannot  treat  it  afterward  as  invahd  and 


88.  Pierce  v.  Jackson,  6  Mass.  242. 

89.  Hill  V.  Keyes,  10  Allen  (Mass.)  258. 

90.  Penalty  for  failure  or  refusal  to  pay 
over  money  see  infra,  IX,  D,  1. 

91.  Alabama. —  Barton  v,  Lockhart,  2  Stew. 
&  P.  109. 

Arkansas. —  Borden  v.  State,  9  Ark.  252. 

Georgia. — Strickland  v.  Smith,  53  Ga.  79 
{followed  in  Smith  v.  Wade,  64  Ga.  116]; 
Cowart  V.  Chaffee,  51  Ga.  606;  Bottoms  v. 
Mithvin,  26  Ga.  481,  71  Am.  Dec.  225;  Phil- 
lips V.  Behn,  19  Ga.  298. 

Kentucky. —  Hudgin  v.  Warner,  9  Dana 
196. 

Louisiana. —  Chase  V.  Bell,  32  La.  Ann. 
460. 

Massachusetts. —  McCabe  v.  Maguire,  182 
Mass.  255,  65  E.  162;  Suydam  v.  Hugge- 
ford,  23  Pick.  465. 

Michigan. —  Munger  V.  Sanford,  144  Mich. 
323,  10-7  N.  W.  914. 

Minnesota. —  Hull  v.  Chapel,  78  Minn.  6, 
80  X.  W.  692. 

Mississippi. —  Mackey  v.  Smith,  (1890)  7 
So.  222;  Trotter  v.  Parker,  38  Miss*.  473. 

Nebraska. —  Milligan  v.  Gallen,  64  Nebr. 
561,  90  N.  W.  541. 

Nevada. —  Nash  v.  Muldoon,  16  Nev.  404. 

New  Hampshire. —  Moody  v.  M'ahurin,  4 
N.  H.  296. 

New  York—  James  v.  Gurley,  48  N.  Y.  163 ; 
V-an  Gelder  v.  Hallenbeck,  2  N.  Y.  Suppl.  252, 
15  N.  Y.  Civ.  Proc.  333;  Graydon  v.  Stone, 
1  Edm.  Sel.  Cas.  221;  Armstrong  v.  Garrow, 
6  Cow.  465. 

0/ito.— Calvin  v.  Bruen,  39  Ohio  St.  610, 
holding  that  a  sheriff  is  liable  for  failure  to 
pay  over  the  money  paid  him  for  a  note 
and  mortgage  taken  for  the  deferred  payment 
of  purchase-money  of  land  sold  on  partition, 
although  no  special  or.der  of  distribution  was 
made,  and  the  money  was  paid  him  after 
the  expiration  of  his  term. 

South  Carolina. —  Hooks  v.  Byrd,  10  Rich. 
120;  Wallace  v.  Graham,  13  Rich.  322; 
Walker  v.  Kennerly,  3  Rich.  64;  Summers 
V.  Caldwell,  2  Nott  &  M.  341. 

South  Dakota. —  Bostwick  v.  Benedict,  4 
S.  D.  414,  57  N.  W.  78. 

Tennessee. —  See  Cook  v.  Smith,  1  Yerg. 
148. 

Vermont. —  Coburn  v.  Chamberlin,  31  Vt. 
326. 

Canada. —  Michie  V.  Reynolds,  24  U.  C.  Q. 
B.  303;  Burnham  v.  Manners,  2  U.  C.  Q.  B. 
94. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  224. 
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Claim  against  plaintiff. —  A  sheriff  will  not 
be  allowed  to  retain  money  made  on  an  execu- 
tion, on  the  ground  that  he  has  himself  a 
claim  against  plaintiff,  who  has  absconded, 
when  plaintiff's  attorney  is  the  person  en- 
titledf  to  it  in  consequence  of  advances  made 
to  plaintiff.  Burnham  v.  Manners,  2  U.  C. 
Q.  B.  94. 

Loan  to  deputy  by  person  entitled.— Where 
property  taken  under  attachment  sued  out  by 
a  bank  was,  pursuant  to  an  order  to  that 
effect,  sold  before  final  judgment,  and  the 
purchaser,  with  the  consent  of  the  sheriff, 
gave  his  note  to  the  bank  for  the  estimated 
share  of  its  proceeds,  and  at  maturity  the 
bank  extended  the  payment  thereof,  and  when 
it  was  paid  placed  the  money  to  the  credit 
of  the  sheriff's  account,  and  before  final  judg- 
ment the  bank  paid  the  money  to  the  sheriff's 
deputy,  on  checks  drawn  in  the  name  of  the 
sheriff,  after  having  first  taken  the  deputy's 
individual'  note  therefor,  the  sheriff  was  not 
liable  to  the  bank  for  its  share  of  the  pro- 
ceeds of  the  sale,  conceding  the  funds  to  have 
been  his  property,  since  the  bank,  having 
loaned  it  without  the  authority  of  the  sheriff, 
was  liable  to  account  therefor.  Boone  County 
Bank  V.  Eoff,  66  Ark.  321,  50  S.  W.  688. 

Money  paid  to  a  sheriff  on  an  execution 
after  the  return-day  will  not  satisfy  such 
execution,  and  therefore  the  sheriff  will  not 
be  liable,  as  such,  for  failing  to  pay  over 
money  so  received.  Barton  v.  Lockhart,  2 
Stew.  &  P.  (Ala.)  109;  Hamilton  v.  Ward, 
4  Tex.  356. 

What  constitutes  receipt  in  official  capacity. 
— Where  judgment  creditors  purchased  certain 
cord  wood  at  sheriff's  sale  on  execution,  no 
money  being  paid,  but  each  intending  that  his 
bid  should  be  credited  on  his  execution,  but  the 
sheriff  demanded  money  for  his  fees,  and  also 
for  the  purpose  of  paying  preferred  labor  liens 
upon  the  property,  and  the  judgment  credit- 
ors, at  his  suggestion,  disposed  of  their  in- 
terests to  a  third  person,  who  thereafter  paid 
the  money  to  the  sheriff,  who  neglected  and 
refused  to  pay  the  same,  or  any  part  thereof, 
to  the  judgment  creditors,  it  was  held  that 
the  disposal  of  the  interests  of  the  judgment 
creditors  was  a  transfer  of  the  bids  instead 
of  a  sale  of  the  property,  and  that  the  sheriff 
received  the  money  in  his  official  capacity. 
Nash  V.  Muldoon,  16  Nev.  404. 

Officer  who  commences  service  liable.— 
Where  a  constable,  having  levied  under  an 
execution,  procures  another  officer  to  sell,  and 
the  latter  fails  to  pay  over  the  money  to 
plaintiff  in  the  execution,  the  constable  mak- 
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withhold  the  money.  But  an  officer  who  releases  a  levy  upon,  receiving  the 
money  to  cover  the  amount  of  the  execution,  and  agrees  that  such  money  is  held 
subject  to  the  disposition  of  the  "matter''  according  to  law,  is  not  liable  to  return 
such  money  to  the  execution  defendant  after  an  appeal  has  been  taken,  which  is 
dismissed  for  failure  to  file  a  sufficient  appeal-bond.^^ 

b.  Proceeds  of  Property  Sold  Under  Mesne  Process.  Where  property  seized 
on  mesne  process  is  sold  before  judgment  the  sheriff  is  not  in  default  or  liable  for 
not  paying  over  the  proceeds  of  such  sale  to  the  party  at  whose  instance  the  process 
issued  until  the  court  has  ordered  him  to  do  so,^''  and  under  some  statutes  a  sheriff 
cannot  be  required  to  pay  over  such  money,  or  held  liable  for  failure  to  do  so,  until 
final  process  has  issued. 

c.  Extent  of  Liability.  In  an  action  against  a  sheriff  for  failure  to  pay  over 
money  he  is  liable  for  the  full  amount  collected, and  the  damages  recoverable  are 
the  same,  whether  the  action  is  brought  in  the  name  of  the  creditor  of  record  or 
that  of  the  real  owner  of  the  judgment.''^  But  in  an  action  against  a  sheriff  to 
recover  the  amount  of  an  execution  collected  by  him,  plaintiff  is  not  entitled  to 
recover  as  costs  fees  coming  to  his  attorney  on  the  judgment  obtained  by  him  for 
plaintiff  on  which  the  executions  were  issued,  plaintiff  not  having  paid  these  fees 
to  the  attorney. Where,  in  an  action  against  a  sheriff  for  money  collected  by 
him  on  an  execution  in  favor  of  plaintiff,  it  appeared,  from  the  return  indorsed  by 
the  sheriff  on  the  execution  that  he  had  paid  part  of  the  sum  levied  to  a  certain 
person  for  rents  due  and  demanded  for  the  property  w^here  the  goods  seized  were 
located,  it  was  held  that  the  sheriff  must  be  deemed  to  have  paid  the  rent  in  plain- 
tiff's behalf  and  for  his  benefit,  and  plaintiff'  was  entitled  to  recover  no  more  than 
the  residue  of  the  sum  levied  after  deducting  the  amount  paid  for  the  rent.^^ 

d.  Particular  Matters  Affecting  Liability — (i)  In  General.  It  is  no  excuse 
for  the  failure  of  an  officer  to  pay  over  money  collected  under  final  process  that  he 
retained  the  money  merely  because  defendant  in  execution  insisted  on  its  applica- 
tion to  some  other  debt/  or  because  he  desired  the  direction,  of  the  court  as  to  the 
application  thereof.^  The  fact  that  an  execution  issued  for  a  less  sum  than  that  for 
which  judgment  was  rendered  furnishes  no  excuse  for  the  sheriff  who  has  collected 
it  for  failing  to  pay  to  the  creditor  the  money  so  collected;  ^  nor  does  an  injunction 
against  paying  out  a  portion  of  a  fund  excuse  the  officer's  failure  to  pay  out  the 
remainder.* 

(ii)  Claim  by  Third  Person.  Where  the  statute  provides  that  the  proceeds 
of  sales  on  execution  shall  be  paid  into  court,  or  otherwise  disposed  of  as  the  court  or 
judge  may  order,  it  requires  the  disobedience  by  the  sheriff  of  an  order  of  court, 
or  the  judge  thereof,  to  put  the  sheriff"  in  default  as  to  an  execution  plaintiff,  where 
there  is  a  pending  action  by  a  third  person  against  the  sheriff,  claiming  the  property 
or  the  proceeds  of  the  sale  thereof  on  execution.^  But  a  mere  notice  by  a  third 
person  stating  that  he  holds  a  claim  against  the  execution  creditor,  and  has  sued  out 
an  attachment  against  him  as  a  non-resident,  and  requiring  the  sheriff  to  retain 


ing  the  levy  is  liable  to  plaintiff  in  the  exe- 
cution.   Cook  V.  Smith,  1  Yerg.  (Tenn.)  148. 

92.  Graydon  v.  Stone,  1  Edm.  Sel.  Cas. 
(N.  Y.)  221;  Bostwick  v.  Benedict,  4  S.  D. 
414,  57  N.  W.  78.  See  also  James  t/.  Gurley, 
48  N.  Y.  163. 

93.  People  v.  Peck,  138  111.  App.  348. 

94.  State  v.  Hickman,  150  Mo.  G26,  51 
S.  W.  680. 

95.  Sabin  v.  Barnett,  79  Fed.  947,  holding 
that,  under  2  Hill  Code  Wash.  §  4{)6,  the 
actual  issuance  of  an  execution  is  necessary 
to  make  it  the  duty  of  the  sheriff  to  pay  over 
to  the  clerk  of  the  court  the  proceeds  of  a 
sale  of  attached  property,  and  he  is  not  in 
default,  or  liable  upon  his  bond,  for  failure 


to  pay  the  money  over  upon  a  simple  order 
directing  him  to  pay  the  money  into  court. 

96.  Hudgin  i\  Warner,  9  Dana  (Ky.)  196; 
Bradley  r.  Chamberlain,  31  Vt.  468. 

97.  Bradley  r.  Chamborlain,  31  Vt.  468. 

98.  Pontius  v.  Com.,  4  Watts  &  S.  (Pa.) 
52. 

99.  Griffith  V.  Ketchum,  12  Johns.  (N.  Y.) 
379. 

1.  Mackey  v.  Smith,  (Miss.  1890)  7  So. 
222. 

2.  Mackey  r.  Smith,  (^fiss.  1890)  7  So.  222. 

3.  Coburii  r.  Chambcrlin,  31  Vt.  326. 

4.  Phillips  r.  Boan,  19  Ga.  298. 

5.  State  r.  0"Noill.  114  :Mo.  App.  611.  90 
S.  W.  410. 
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money  collected  until  the  next  term  of  court,  will  not  justify  the  sheriff  in  with- 
holding the  money  from  plaintiff  under  whose  process  he  received  it.^ 

(ill)  Notification  Not  to  Pay  Over  Money.  It  is  no  justification  of  the 
failure  of  a  sheriff  to  pay  over  money  collected  on  execution  that  he  was  notified  not 
to  pay  over  such  money,  on  the  ground  that  the  estate  of  defendant  was  insolvent, 
and  therefore  returned  the  money  into  court,  and  asked  direction  as  to  its  pay- 
ment, where  it  does  not  appear  that  said  estate  was  insolvent  in  fact,  or  that  it 
had  been  so  declared  by  the  probate  court  before  the  levy  of  the  execution.'^  Neither 
is  a  mere  direction  by  an  execution  debtor  to  a  sheriff  not  to  pay  over  to  plaintiff 
money  made  on  the  execution  a  sufficient  excuse  for  not  paying  it  over.^  But 
where  a  sheriff  had  collected  money  under  execution  in  favor  of  plaintiff,  and, 
before  a  demand  was  made  on  him  by  plaintiff  to  pay  over  the  money,  he  received 
written  notice  from  the  attorney  of  certain  attaching  creditors  not  to  pay  over, 
but  to  retain  the  sum  collected  in  his  hands,  and  that  they  intended  to  file  a  sug- 
gestion to  set  aside  plaintiff's  judgment  and  execution  as  fraudulent  and  void,  it 
was  held  that  the  sheriff  was  justified  in  retaining  the  money. ^ 

(iv)  Right  of  or  Payment  to  Another  Person.  It  is  a  sufficient 
answer  to  an  action  against  the  sheriff  for  not  paying  over  money  to  a  certain  per- 
son that  such  money  has  been  rightfully  paid  to  another or  should  be  so  paid," 
and  a  general  plea  of  payment  is  a  proper  defense  to  an  action  to  recover  from  a 
sheriff  the  surplus  proceeds  of  an  execution  sale.^^ 

(v)  Recovery  Against  Officer  For  Selling  Property.  An  officer 
cannot  be  held  hable  for  not  paying  over  money  collected  by  him  on  execution, 
where  a  recovery  has  been  had  against  him  for  selling  the  property,  by  the  sale  of 
which  the  money  collected  by  him  was  made,  and  such  recovery  equals  or  exceeds 
the  amount  of  the  execution. But  a  party  w^ho  elects  to  proceed  in  an  action 


6.  Strickland  i\  Smith,  53  Ga.  79  [followed 
in  Smith  v.  Wade,  64  Ga.  116]. 

7.  Trotter  v.  Parker,  38  Miss.  473. 

8.  Walker  v.  Kennerly,  3  Eich.  (S.  C.)  64. 

9.  Thomas  v.  Yates,  1  McMull.  (S.  C.)  179. 
But  compare  Hooks  v.  Byrd,  10  Rich.  (S.  C.) 
120. 

10.  Summers  v.  Caldwell,  2  Nott  &  M. 
(S.  C.)  341  (holding  that  a  rule  on  the  sheriff 
to  show  cause  why  he  should  not  be  ordered 
to  pay  over  to  plaintiff  money  which  he  had 
collected  on  an  execution  is  properly  dis- 
charged on  a  showing  by  the  sheriff  that  he 
had  levied  an  execution  which  he  had  in  his 
hands  against  plaintiff  on  the  money,  and 
paid  it  over  to  plaintiff  in  that  execu- 
tion) ;  Thomasson  v.  Kennedy,  3  Rich.  Eq, 
(S.  C.)  440  (holding  that  a  sheriff  who  has 
sold  land  and  executed  title  to  the  bidder  may 
exonerate  himself  from  failure  to  pay  over 
the  money  or  credit  it  on  plaintiff's  ex-ecution 
by  showing  that  the  amount  of  the  bid  was 
received  by  defendant  in  execution,  and  ap- 
plied by  him  to  the  oldest  executions  accord- 
ing to  the  priority  of  their  liens). 

Loan  of  money. —  Where  a  sheriff  received 
notes  for  collection,  and  obtained  judgment 
thereon,  and  execution  on  the  judgment  came 
to  the  hands  of  a  constable,  who  collected  the 
money,  it  was  held,  on  a  motion  of  the  owner 
of  the  notes  against  the  constable  to  compel 
payment,  that  the  constable,  in  order  to  ex- 
onerate himself,  would  have  to  show  that  he 
actually  paid  over  the  money  collected  to  the 
sheriff,  and  it  would  be  insufficient  to  show 
that  he  had  loaned  that  amount  to  the  sher- 
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iff,  and  that  on  notice  of  the  motion  they 
agreed  to  convert  the  loan  into  a  payment. 
Pate  v.  Parks,  4  Sneed  (Tenn.)  330. 

11.  Lambert  v.  Clement,  11  Manitoba  519, 
holding  that  where  the  landlord  makes  a 
claim  for  rent  as  against  goods  seized  by  the 
sheriff  under  an  execution,  and  the  sheriff 
sells  the  goods  for  a  sum  not  exceeding  the 
landlord's  claim,  and  the  execution  creditor 
claims  the  money  in  an  action  against  the 
sheriff,  it  is  a  sufficient  answer  to  plaintiff's 
action  to  show  that  the  landlord  has  a  good 
claim  to  the  money,  although  it  has  not  been 
paid  over  to  him. 

Setting  up  right  of  parties  who  make  no 
claim. —  A  sheriff  who  is  called  on  by  rule  to 
pay  over  to  the  execution  plaintiff  the  pro- 
ceeds of  the  sale  cannot  set  up  as  a  defense 
superior  privileges  in  favor  of  attaching 
creditors,  who,  although  made  parties  to  the 
rule,  do  not  make  such  claim  for  themselves. 
Chase  v.  Bell,  32  La.  Ann.  460. 

12.  State  v.  Early,  81  Ind.  540,  541,  where 
it  is  said :  "  It  is  not  necessary  that  a  plea 
of  payment  allege  to  whom  payment  was 
made."  • 

13.  Newland  v.  Baker,  21  Wend.  (N.  Y.) 
264,  holding  that  this  is  true,  although  the 
execution  plaintiff  on  the  delivery  of  the  proc- 
ess executed  a  bond  of  indemnity  to  the 
officer  and  the  latter  has  sued  thereon.  But 
compare  Chandler  v.  Riddle,  119  Ala.  507,  24 
So.  498,  holding  that  where  a  sheriff  had  been 
ordered  to  pay  plaintiff  the  proceeds  of  at- 
tached property,  it  is  no  defense  to  an  action 
therefor  that  a  claimant  of  the  property  had 
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of  trespass  against  an  officer  for  selling  his  property  under  void  process,  and  recov- 
ers therein,  is  precluded  from  bringing  suit  against  the  officer  for  an  admitted 
balance  remaining  in  his  hands,  the  proceeds  of  the  sale,  after  satisfying  the  amount 
for  which  the  process  issued.^* 

(vi)  Attachments^  OR  Garnishment^^  of  Money.  A  sheriff  cannot  be 
held  liable  for  not  paying  over  money  which  has  been  attached  in  his  hands  but 
it  is  no  defense  to  an  action  against  a  sheriff  for  not  paying  over  money  collected 
on  execution  that  such  money  was  garnished  in  the  hands  of  a  deputy  sheriff/^ 

(vii)  Receipt  of  Depreciated  Currency  by  Officer.  An  officer  pro- 
ceeded against  for  failure  to  pay  over  money  collected  cannot  reduce  his  liability 
by  showing  that  the  payment  was  received  by  him  in  a  depreciated  currency. 

(viii)  Receipt  of  Money  After  Return-Day  of  Writ.  A  sheriff  who 
receives  money  on  an  execution  after  the  return-day  is  not  liable  therefor  to  the 
execution  plaintiff  in  his  official  capacity,^^  although  he  is  personally  hable  for  the 
amount.^^ 

(ix)  Recovery  of  Judgment  Against  Deputy.  It  has  been  held  that 
as  a  sheriff  and  his  deputy  are  jointly  and  separately  liable  to  the  execution  cred- 
itor for  moneys  collected  by  the  deputy,  a  recovery  of  a  judgment  against  the  deputy 
is  no  bar  to  an  action  against  the  sheriff  while  such  judgment  remains  unsatisfied.^^ 

(x)  Refusal  to  Receive  Money.  The  fact  that  the  person  entitled  to 
money  in  the  sheriff's  possession  has  once  refused  to  receive  the  money  does  not 
relieve  the  sheriff  from  liability  if  the  person  entitled  to  the  money  subsequently 
demands  it  and  he  refuses  to  pay  it  over.^^ 

(xi)  Propriety  of  Sale  of  Property.  Where  a  sheriff  is  authorized 
under  certain  circumstances  to  sell  attached  property  without  obtaining  an  order 
therefor,  he  is  estopped  in  a  proceeding  against  him  to  account  for  the  proceeds 
of  property  so  sold  to  set  up  that  the  sale  was  not  properly  made  and  therefore 
claim  that  he  is  not  liable  to  account  for  the  money.^* 

18.  Delay  in  Paying  Over  Money.  A  sheriff  may  be  held  liable  for  an  improper 
delay  in  paying  money  in  his  hands  to  the  person  entitled  thereto ;  but  he  is 
guiltjT"  of  no  breach  of  duty  and  incurs  no  liability  by  failure  to  pay  over  money 
before  the  return-day  of  the  process  under  which  it  was  collected.^^    If  both 


recovered  judgment  therefor  against  plain- 
tiff, and  that  the  proceeds  of  other  property 
claimed  by  the  attachment  defendant  to  have 
been  exempt  was  paid  to  claimant  in  satis- 
faction of  his  judgment. 

14.  Clarke  v.  Hallock,  16  Wend.  (N.  Y.) 
607. 

15.  See,  generally,  Attachment,  4  Cyc. 
362. 

16.  See,  generally,  Garnishment,  20  Cyc 
969. 

17.  Powers  v.  Scott,  (Hill.  T.  3  Vict.)  3 
Ont.  Case  Law  Dig.  6402. 

Service  of  .summons  of  garnishment  on  de- 
fendant in  execution  is  not  a  ground  of  which 
the  sheriff  can  avail  himself  in  an  answer  to 
a  rule  against  him  to  show  cause  why  he 
should  not  pay  the  money  due  on  the  exe- 
cution.   Co  wart  V.  Chaffee,  51  Ga.  606. 

18.  Tate  v.  People,  6  Colo.  App.  202,  40 
Pac.  471,  so  holding  upon  the  ground  tliat  the 
money,  although  in  the  actual  possession  of 
the  deputy,  was  in  the  official  custody  of 
the  sheriff  and  the  garnishment  against  the 
deputy  was  effective  as  against  the  sheriff. 

19.  Rigsby  v.  Walter,  7  Coldw.  (Tenn.) 
147,  so  holding  on  the  ground  that  the  re- 
ceipt of  such  currency  was  contrary  to  the 
legal  duty  of  the  officer. 


20.  Edwards  v.  Ingraham,  31  Miss.  272, 
holding  that  the  sheriff  receives  such  money 
merely  as  the  agent  of  the  judgment  debtor 
with  the  implied  understanding  that  it  shall 
be  applied  in  payment  of  the  judgment. 

21.  Dean  i\  Governor,  13  Ala.  526. 

22.  Christian  r.  Hoover,  6  Yerg.  (Tenn.) 
505. 

23.  Hull  V.  Chapel,  78  Minn.  6,  80  X.  W. 
692,  holding  that  where,  after  foreclosure,  the 
sheriff  receives  redemption  money,  and  ten- 
ders it  to  the  mortgagee  wlio  rofnsos  to  ac- 
cept it,  and  thereafter,  on  doinaiul.  the  sheriff 
refuses  to  turn  it  over  to  the  mortgagee  but 
deposits  it  in  a  bank,  taking  a  oortilioate 
of  deposit,  and  the  bank  fails,  the  shorilV  is 
liable  to  the  mortgagee  for  the  amount  of  the 
redemption  money  from  the  date  of  the 
demand. 

24.  Dane  v.  Mc Arthur.  57  Ala.  448. 

25.  Wallace  r.  Graham.  13  Rich.  (S.  C.) 
322,  holding  that  a  slK^riff  neglecting  to  pay 
over  money  for  several  years  without  good 
excuse  may  be  compello(l  t(^  pay  other  and 
good  money,  if  that  which  he  received  has  in 
the  meantime  depreciated. 

26.  State  r.  Muir.  24  Mo.  263;  State  v. 
Mann,  35  N.  C.  444;  Fisher  r.  Allen.  2  Phila. 
(Pa.)  115. 
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plaintiff  land  defendant  consent  that  the  sheriff  sell  property  levied  on  on  credit, 
they  cannot  complain  that  he  does  not  pay  the  proceeds  immediately  on  the 
sale. 2^ 

19.  Loss  OF  Money  Sent  Through  Mail.    Where  a  sheriff,  without  any  directions 
to  that  effect,  sends  money  through  the  mail,  he  does  so  at  his  own  risk,  and  if  the 
money  is  lost  he  is  hable  therefor  to  the  person  to  whom  he  should  have  paid  it; 
but  it  is  otherwise  if  he  has  been  authorized  by  such  party  to  remit  by  mail.^^ 

20.  INTEREST.^^  Where  the  sheriff  so  places  money  in  his  official  custody  that 
it  produces  interest,  such  interest  should  be  treated  as  an  accretion  to  the  money, 
and  belongs  to  the  party  entitled  to  the  money ;  and  if  the  sheriff  be  authorized 
to  sell  on  credit  he  is  liable  for  the  interest  received  by  him  on  deferred  payments.^^ 
But  where  the  officer,  on  his  own  responsibility,  sells  property  on  credit,  and  applies 
the  full  amount  for  which  the  property  sold  to  the  satisfaction  of  executions  in 
his  hands,  he  cannot  be  held  Hable  to  the  creditor  on  account  of  interest  which 
he  receives  on  the  amounts  for  which  he  extended  credit.^^ 

21.  Necessity  For  Demand.  According  to  some  authorities  a  demand  is  a 
necessary  prerequisite  to  an  action  against  an  officer  for  failure  to  pay  over  money,^^ 
but  other  authorities  hold  that  a  demand  is  not  necessary  in  order  to  render  a 


27.  Langdon  v.  Summer,  10  Ohio  St.  77. 

28.  Wakefield  v.  Lithgow,  3  Mass.  249. 

29.  Wakefield  v.  Lithgow,  3  Mass.  24'9. 

30.  See,  generally,  Interest,  22  Cyc.  1459. 
Necessity  for  demand  to  charge  sheriff  with 

interest  see  infra,  V,  H,  21. 

31.  Jackson  v.  Smith,  52  N.  H.  9  (holding 
that  an  attaching  officer  who  sells  property 
on  mesne  process  and  deposits  the  proceeds 
in  a  savings  bank  is  liable  to  the  attaching 
creditor  as  well  as  to  the  debtor  for  interest 
received  thereon)  ;  Farley  v.  Monroe,  21 
N.  H.  146;  Richmond  v.  Collamer,  38  Vt.  68. 

32.  Gannett  v.  Cunningham,  34  Me.  56. 

33.  Chase  v.  Monroe,  30  N.  H.  427,  433, 
where  it  is  said :  "  The  officer  sold  on  credit 
at  the  request  of  the  debtor  only;  and  the 
creditors,  having  given  no  directions,  are 
not  to  suffer  by  any  loss  that  may  arise  in 
consequence  of  such  a  sale.  .  .  .  Neither 
can  they  avail  themselves  of  any  advantage 
derived  from  such  sale,  other  than  those 
which  arise  from  the  sale  itself.  If  the  goods 
sold  for  more  upon  credit  than  they  other- 
wise would,  that  is  an  advantage  of  which 
they  cannot  be  deprived.  But  there  is  no 
other  advantage  that  they  can  gain." 

34.  Illinois. —  Mclnerney  V.  Chicago  Times 
Co.,  41  III.  App.  438. 

Maine. —  Steele  V.  Putney,  15  Me.  327. 
Massachusetts. —  Wakefield  V.  Lithgow,  3 
Mass.  249. 

New  Hampshire. —  Moody  V.  Mahurin,  4 
N.  H.  296. 

North  Carolina. —  Kivett  V.  Massey,  63 
N.  C.  240. 

South  Carolina. —  Sim.s  V.  Anderson,  1  Hill 
394;  Wright  v.  Hamilton,  2  Bailey  51,  21 
Am.  Dec.  513. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  266. 

Where  the  creditor  resides  in  another  county 
than  that  of  the  sheriff,  a  demand  is  a  pre- 
requisite to  a  suit  against  the  latter  for 
money  collected  by  him.  Com.  v.  Bartlett,  7 
J.  J.  Marsh.  (Ky.)  161. 

[V,  H,  18] 


Demand  on  agent. —  Wliere  a  sheriff,  after 
his  term  of  office  had  expired,  appointed  an 
agent  to  attend  to  all  the  business  relating 
to  the  office,  with  full  authority  to  pay  out, 
or  to  refuse  to  pay,  a  demand  on  such  agent 
for  money  collected  was  sufficient  to  charge 
the  sheriff.  Alexander  v.  Hancock,  2  Rich. 
(S.  C.)  100. 

Demand  by  agent. —  Where  payment  of  the 
amount  collected  by  a  deputy  on  an  execution 
is  demanded  of  the  deputy  by  an  agent  of  the 
execution  creditor,  and  the  deputy  promises 
to  pay  the  amount  at  a  future  time,  he  can- 
not, on  an  action  being  commenced  against 
the  sheriff  for  the  money,  object  that  no  evi- 
dence was  shown  to  him,  at  the  time  the  de- 
mand Avas  made,  of  the  authority  of  the  agent 
to  make  the  demand  and  receive  the  money. 
Barron  v.  Pettes,  18  Vt.  385. 

Sufficiency  of  demand. —  Where  a  sheriff 
sold  on  an  execution  certain  property  on 
which  plaintiff  had  a  chattel  mortgage,  and 
plaintiff  made  a  written  demand  on  the  sher- 
iff for  the  amount  due  him,  together  with  the 
costs  of  protest  of  the  notes  secured  by  the 
mortgage,  which  amount  due  exceeded  the 
value  of  the  property,  it  was  held  that  such 
demand  properly  included  the  costs  of  the 
protest.  Bigelow  v.  Caper,  145  Mass.  270,  13 
N".  E.  896. 

Where  the  sheriff  asserts  a  right  to  retain 
the  money,  in  opposition  to  plaintiff's  claim, 
no  demand  is  necessary  before  action.  Sims 
V.  Anderson,  1  Hill  (S.  C.)  394. 

Demand  for  county  moneys. —  A  sheriff 
whose  term  of  office  has  expired,  having  in 
his  hands  moneys  belonging  to  the  county 
court  of  his  county,  is  not  liable  to  be 
sued  therefor,  until  some  order  of  the  county 
court  is  made  and  entered  of  record,  direct- 
ing him  to  pay  the  same  to  his  successor  in 
office,  or  to  some  other  person,  or  until  some 
draft  made  in  pursuance  of  such  order  has 
been  presented  to  him  for  payment,  and  pay- 
ment thereof  has  been  refused.  State  V.  Hays, 
30  W.  Va.  107,  3  S.  E.  177. 
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sheriff  liable  for  failure  to  pay  over  money  collected  by  him.^^  It  is  also  held  that 
a  sheriff  cannot  be  charged  with  interest  on  money  collected  by  him  until  a  demand 
has  been  made  upon  him  for  such  money .^^  But  where  an  officer  has  sold  property 
levied  on  under  execution  for  more  than  sufficient  to  satisfy  the  debt  and  costs  no 
demand  is  necessary  to  entitle  the  execution  debtor  to  sue  him  for  the  surplus. 
Where  money  has  been  collected  by  a  deputy  a  demand  on  either  the  deputy  or 
the  sheriff  is  sufficient  to  sustain  an  action  against  the  sheriff.  An 'action  of 
debt  on  a  sheriff's  official  bond  for  money  collected,  and  a  nonsuit  therein,  is  a 
sufficient  demand  to  enable  plaintiff  to  sustain  an  action  on  the  case  for  the  same 
cause  of  action.^*^  A  sheriff  may  maintain  an  action  against  his  deputy  for  the 
latter's  failure  to  pay  over  money  collected  by  him  without  a  demand.*^ 

22.  Necessity  For  Order  of  Court  as  to  Payment.  Where  the  sheriff  is  required 
by  law  to  retain  the  proceeds  arising  from  a  sale  of  perishable  property  held  under 
attachment,  made  by  order  of  the. court  during  the  pendency  of  the  action,  subject 
to  the  order  of  the  court  after  the  final  judgment  in  the  action,  a  sheriff  cannot  be 
sued  for  the  proceeds  of  such  property  until  the  court  has  made  an  order  for  the 
disposition  thereof.*^ 

23.  Effect  of  Reversal  of  Judgment.  An  officer  who  has  collected  the  amount 
of  an  execution  and  paid  the  money  over  to  or  on  the  order  of  plaintiff  is  not, 
in  case  the  judgment  is  reversed  on  appeal,  liable  for  such  amount  to  defendant,^^ 
or  to  a  garnishee  from  whom  the  money  was  collected.*^    Where  one  member  of 

i    a  firm  confessed  a  judgment  against  the  partnership,  and  execution  was  issued 
^    thereon,  and  the  partners  paid  the  amount  to  the  sheriff  after  a  levy  on  partnership 
property,  and  subsequently  the  judgment  was  reversed  as  to  the  partner  who  was 
not  a  party  to  it,  plaintiff  in  execution  was  entitled  to  recover  of  the  sheriff  the 
amount  received  by  him  on  the  execution. 

I.  Liabilities  Arising  Out  of  Taking  of  Bond  or  Security  —  l.  Accept- 
ance OF  Bond  Insufficient  in  Form.    A  sheriff  who  accepts  a  bond  which  is  defective 
jj    in  form  and  for  that  reason  does  not  afford  the  proper  protection  to  the  party  for 
I    whose  protection  it  is  taken  is  liable  therefor,*^  notwithstanding  the  fact  that 


35.  Janvier  v.  Vandever,  3  Harr.  (Del.) 
29;  Nelson  v.  Kerr,  59  N.  Y.  224  {affirming 
2  Thomps.  &  C.  299,  and  approving  Crane  v. 
Dygert,  1  Wend.  (K  Y.)  534;  Brewster  v. 
Van  Ness,  18  Johns.  (N.  Y.)  133];  Houston 
V.  Russell,  52  Vt.  110  (holding  that  a  col- 
lector of  a  school-district  may  bring  suit 
against  a  constable  for  money  not  paid  over 
within  a  reasonable  time,  without  first  mak- 
ing demand)  ;  Dale  v.  Birch,  3  Campb.  347. 

36.  Hantz  v.  York  Bank,  21  Pa.  St.  291. 
See  also  Farley  v.  Monroe,  21  N.  H.  146, 
holding  that  where  in  assumpsit  against 
a  sheriff  to  recover  surplus  money  re- 
ceived by  him  on  an  execution  sale  it  ap- 
peared that  the  sheriff  had  received  a  prom- 
issory note  for  the  property  sold  and  had 
received  interest  on  'the  note,  it  was  held  that 
the  interest  belonged  to  the  owner  of  the 
l)iincipal,  but  as  no  demand  was  made  on 
him  before  the  commencement  of  the  suit,  he 
should  account  for  interest  only  from  that 
time.    See,  generally,  Interest,  22  Cyc.  1547. 

A  rule  on  the  sheriff  to  pay  the  money  into 
court  which  was  not  actually  served,  there 
being  at  the  same  time  a  dispute  among  the 
creditors  as  to  who  was  entitled  to  the  money, 
is  not  equivalent  to  a  demand.  Hantz  v. 
York  Bank,  21  Pa.  St.  291. 

37.  Hunger  v.  Sanford,  144  Mich.  323,  107 
N.  W.  914. 

38.  Lyle  c.  Wilson,  26  N.  C.  226. 


39.  King  v.  Rice,  12  Cush.  (Mass.)  161,  so 
holding  in  a  case  where  the  deputy  had  gone 
out  of  office  and  left  the  state. 

40.  Fagan  v.  Williamson,  53  N.  C.  433. 

41.  Nelms  v.  Williams,  18  Ala.  650. 

42.  Yell  V.  Lawson,  7  Ark.  352. 

43.  Elliott  V.  Sneed,  2  111.  517;  Com.  v. 
Rogers,  Brightly  (Pa.)  450. 

44.  Elliott  V.  Sneed,  2  111.  517. 

45.  Harper  v.  Fox,  7  Watts  &  S.  (Pa.) 
142. 

46.  Fitzhugh  r.  Hacklev.  70  Ark.  54.  06 
S.  W.  146  (holding  that  linder  Saiidcls  &  H. 
Dig.  §§  406,  407,  providing  that  a  claimant 
of  property  attached  must  give  bond  to  the 
sheriff  conditioned  that  the  claimant  will  in- 
terplead, and,  if  unsuccessful,  will  lodolivor 
the  property,  and  that  such  bond  shall  have 
the  force  and  effect  of  a  judgment,  a  sheriff 
who  released  attached  ju-oporty  on  a  bond  de- 
fective in  form,  not  having  the  force  and  ef- 
fect of  a  judgment,  and  not  obligating  the 
claimant  to  r(^turn  tlu^  property  or  pay  the 
value,  was  liable)  ;  (V(^iady  r.  Keyes,  1  Allen 
(Mass.)  284  (so  luilding  in  a  case  whore  no 
penal  snni  was  inscM'tcMl  in  llu>  bond). 

Taking  imperfect  bond  in  addition  to  suffi- 
cient bond. —  ^^'llere  a  slierilV  took  and  re- 
turned witli  his  writ  a  good  and  snlficiont  re- 
plevin bond,  the  fact  that  an  imperfect  bond 
was  also  found  among  tho  papers,  even  if 
placed  there  by  the  shcrilf  himself,  did  not 

[V.  I.  1] 


1712    [35  Cye.]      SHERIFFS  AND  CONSTABLES 


such  party  has  failed  to  seasonably  take  advantage  of  the  defect  in  the  form  of 
the  bond.^7 

2.  Acceptance  of  Bond  Not  Conforming  to  Statute.  Where  the  statute  makes 
it  the  duty  of  sheriffs  to  collect  fines,  the  taking  of  a  bond  not  in  conformity  with 
statutory  requirements  does  not  acquit  the  sheriff  of  liability  for  a  fine  adjudged 
against  a  prisoner  in  his  custody.*^ 

3.  Acceptance  of  Bond  in  Insufficient  Amount.  Where  the  sheriff  is  invested 
with  the  power  to  determine  the  amount  of  a  bond  to  be  taken  by  him  in  the 
course  of  his  duties  or  the  amount  of  the  bond  is  fixed  by  statute,  he  is  liable  if  he 
negligently  accepts  a  bond  in  an  insufficient  amount.*^ 

4.  Acceptance  of  Bond  With  Improper  Condition.  Where  it  becomes  the  duty 
of  a  sheriff  to  take  a  bond  conditioned  in  a  particular  manner  he  is  liable  if  he 
accepts  a  bond  conditioned  otherwise.^^ 

5.  Acceptance  of  Bond  With  Insufficient  Sureties  —  a.  In  General.  Where 
under  the  statute  the  sheriff  has  the  power  to  decide  as  to  the  sufficiency  of  a  bond 
he  is  liable  if  he  wilfully  or  negligently  accepts  a  bond  with  insufficient  sureties,^^ 
whether  his  acceptance  is  evidenced  by  a  formal  approval  in  writing,  or  by  merely 


render  the  good  bond  void,  or  make  the  sher- 
iff liable  for  a  failure  to  take  a  good  and 
sufficient  bond.  Rodriek  v.  People,  81  111. 
App.  121. 

47.  O'Grady  v.  Keyes,  1  Allen  ( Mass. )  284, 
so  holding  in  an  action  by  a  defendant  in 
replevin  against  the  sheriff. 

48.  Wilson  v.  White,  82  Ark.  407,  102 
S.  W.  201,  holding  that  this  is  true  even 
though  the  bond  taken  is  valid  as  a  common- 
law  obligation. 

49.  Alabama. —  Scott  V.  Ryan,  115  Ala.  587, 
22  So.  284. 

Illinois. —  Pickett  v.  People,  114  111.  App. 
188  (holding  that  a  constable  in  taking  a  re- 
plevin bond  should  not  rely  upon  the  state- 
ment contained  in  the  affidavit  for  replevin, 
or  take  and  approve  the  bond  without  attempt- 
ing to  ascertain  the  value  of  the  property 
sought  to  be  replevied)  ;  Mayer  v.  People,  92 
111.  App.  123  [affirmed  in  190  111.  109,  60 
N.  E.  96]. 

Louisiana. —  Dugat  v.  Villejoin,  3  La.  23, 
holding  that  a  sheriff  who  sells  property  un- 
der execution,  and  does  not  require  a  bond 
for  an  amount  sufficient  to  satisfy  the  debt, 
interest,  and  costs,  makes  himself  personally 
liable  for  the  deficiency. 

Maine. —  Hall  v.  Monroe,  73  Me.  123 ;  Kim- 
ball V.  True,  34  Me.  84;  Dyer  v.  Woodbury, 
24  Me.  546. 

Texas. —  See  Lipscomb  v.  Mensing,  2  Tex. 
App.  Civ.  Cas.  §  535. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  219. 

50.  Hardy  v.  Poss,  120  Ga.  385,  47  S.  E. 
947  (holding  that  the  officer  is  liable  where, 
upon  a  counter  affidavit  being  filed  to  the 
levy  of  a  distress  warrant,  he  takes  a  bond 
conditioned  otherwise  than  for  the  eventual 
condemnation  money)  ;  Ford  v.  Perkerson,  59 
Ga.  359;  Raiford  r.  Taylor,  43  Ga.  250  (hold- 
ing that  the  positive  provision  of  Rev.  Code, 
§  3676,  that  the  claimant  of  property  levied 
on  under  execution  shall  give  bond  to  pay  to 
plaintiff  all  damages  which  the  jury  on  the 
trial  may  assess,  in  case  it  may  appear  that 
the  claim  is  interposed  for  delay  only,  is  not 
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complied  with  by  a  forthcoming  bond;  and, 
if  the  sheriff  has  turned  the  property  over  to 
the  claimant  on  such  bond,  alone,  the  judge 
may  properly  hold  him  liable  for  the  value 
of  the  property  levied  on)  ;  Faircloth  v.  Free- 
man, 10  Ga.  249  (holding  that  under  Cobb 
New  Dig.  pp.  386,  387,  requiring  that,  on  the 
arrest  of  defendant  on  a  capias  ad  satisfaci- 
endum the  sheriff  should  keep  him  in  custody 
unless  he  gave  bond  payable  to  plaintiff,  con- 
ditioned for  his  appearance  at  the  next  term 
of  court  in  which  the  writ  was  obtained,  then 
and  there  to  abide  by  such  proceedings  as 
might  be  had  by  the  court  in  relation  to  his 
taking  the  benefit  of  the  Debtor's  Act,  a  sher- 
iff who  took  a  bond,  conditioned  for  defend- 
ant's appearance  "  from  term  to  term,  and 
not  to  depart  thence  without  leave  of  the 
Court,"  and  no  more,  was  liable  to  plaintiff 
on  failure  to  make  the  amount  of  the  execu- 
tion ) .  See  also  Lipscomb  V.  Mensing,  2  Tex. 
App.  Civ.  Cas.  §  535. 

51.  Alabama. —  Scott  V.  Ryan,  115  Ala.  587, 
22  So.  284. 

Illinois. —  Larney  V.  People,  82  111.  App. 
564. 

Kentucky. —  Edwards-Barnard  Co.  V. 
Pflanz,  115  Ky.  393,  73  S.  W.  1018,  24  Ky. 
L.  Rep.  2296;  Com.  v.  Thompson,  3  Dana  301. 

Maine. —  Newbert  v.  Cunningham,  50  Me. 
231;  79  Am.  Dec.  612;  Lord  v.  Bicknell,  35 
Me.  53 ;  Wilkins  v.  Dingley,  29  Me.  73 ;  Dyer 
V.  Woodbury,  24  Me.  546. 

Massachusetts. —  Parkej  v.  Young,  188 
Mass.  600,  75  N.  E.  98;  Stern  v.  Knowlton, 
184  Mass.  29,  67  N.  E.  869;  Carter  v.  Duggan, 
144  Mass.  32,  10  N.  E.  486;  Miner  v.  Coburrx, 
4  Allen  136;  Young  v.  Hosmer,  11  Mass.  89; 
Sparhawk  v.  Bartlet,  2  Mass.  188. 

Missouri. —  Mortland  v.  Smith,  32  Mo.  225, 
82  Am.  Dec.  128. 

Nebraska.— ShuW  v.  Burton,  67  Nebr.  311, 
93  N.  W.  132,  62  Nebr.  570,  87  N.  W.  32L-, 
58  Nebr.  741,  79  N.  W.  732,  56  Nebr.  716,  77 
N.  W.  132,  71  Am.  St.  Rep.  698  (holding  that 
an  officer  who,  after  objection  to  the  suffi- 
ciency of  a  replevin  bond,  merely  takes  the 
affidavit  of  the  surety  on  the  bond  that  he  is 
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executing  the  process  without  a  formal  approval  of  the  bond ;      and  the  good 
faith  of  the  officer  will  not  protect  him  from  hability  if  he  has  been  negligent, 
nor  is  it  essential  to  his  liability  that  he  should  have  known  the  sureties  to  be 
insufficient.^* 

b.  Liability  as  Guarantor  of  SufReieney.  Some  cases  hold  that  the  officer  is 
absolutely  liable  for  the  sufficiency  of  sureties  accepted  by  him,  and  cannot  escape 
Hability  by  any  showing  of  dihgence ;  but  the  better  rule  and  that  supported  by 
the  weight  of  authority  is  that  the  officer  is  not  a  guarantor  or  insurer  of  the  suf- 
ficiency of  sureties  accepted  by  him,  but  if  he  has  acted  in  good  faith  and  exercised 
reasonable  care  and  diligence  to  ascertain  their  sufficiency,  he  is  not  liable  if  they 
ultimately  prove  insufficient.^^ 


the  owner  of  real  estate  situate  in  the  county 
where  the  replevin  action  is  pending,  not  ex- 
empt from  execution,  and  of  twice  the  value 
of  the  replevied  property,  and  approves  the 
bond  without  making  any  further  inquiry,  or 
acquiring,  any  further  knowledge  as  to  the 
surety's  financial  condition,  the  surety  being 
in  fact  insolvent,  is  negligent  in  approving 
the  bond)  ;  Adams  v.  Weisberger,  62  Nebr. 
325,  87  N".  W.  16;  Thomas  v.  Edgerton,  40 
Nebr.  25,  58  N.  W.  551,  36  Nebr.  254,  54 
N.  W.  426  [folloioed  in  Busch  v.  Moline,  etc., 
Co.,  52  Nebr.  83,  71  N.  W.  947]. 

New  Hampshire. —  Choate  v.  Stark,  18 
K  H.  131. 

NetC'  York. —  Hofheimer  v.  Campbell,  7 
Lans,  157;  Gallarati  v.  Orser,  4  Bosw.  94 
[reversed  on  other  grounds  in  27  N.  Y.  324]  ; 
Brayton  v.  Smith,  6  Paige  489. 

iSlorth  Carolina. —  See  Wells  v.  Bourne,  113 
N.  C.  82,  18  S.  E.  106. 

Pennsylvania. —  Murdoch  v.  Will,  1  Dall. 
341,  1  L.  ed.  166. 

South  Carolina. —  Jones  v.  Blair,  4  McCord 
281;  Clark  v.  Moore,  1  Treadw.  150;  Teasdale 
V.  Kennedy,  1  Bay  322. 

Tennessee. —  McKinney  v.  Craig,  4  Sneed 
577. 

Vermont. —  Middlebury  Bank  v.  Rutland, 
33  Vt.  414;  Harrington  v.  Bogue,  15  Vt.  179; 
Hazard  v.  Slade,  1  D.  Chipm.  199. 

England. —  Jeffery  v.  Bastard,  4  A.  &  E. 
823,  2  Harr.  &  W.  60,  6  N.  &  M.  303,  31 
E.  C.  L.  362;  Scott  V.  Waithman,  3  Stark. 
168,  3  E.  C.  L.  639. 

Canada. — Jackson  v.  Campbell,  1  Nova 
Scotia  18. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  219. 

Necessity  for  exception.—  The  sheriff  is  not 
answerable  for  taking  insufficient  sureties, 
unless  defendant  enter  a  formal  exception  to 
their  insufficiency.  Wilson  i'.  Williams,  18 
Wend.  (N.  Y.)  581.  Nebr.  Code  Civ.  Proc. 
§  189,  requiring  defendant  in  replevin  to  give 
notice  that  he  excepts  to  the  sufficiency  of  a 
replevin  bond  is  not  applicable  to  such  a  bond 
taken  by  a  constable  in  an  action  pending 
before  a  justice  of  the  peace.  Thomas  v.  Ed- 
gerton, 40  Nebr.  25,  58  N.  W.  551,  36  Nebr. 
254,  54  N.  W.  426  [folloioed  in  Busch  v.  Mo- 
line, etc.,  Co.,  52  Nebr.  83,  71  N.  W.  947]. 

Where  a  surety  does  not  reside  within  the 
state  and  has  no  property  within  it  the  offi- 
cer is  liable.  Wilkins  V.  Dinglev,  29  Me. 
73,  " 


Where  one  of  the  sureties  is  sufficient  the 

officer  is  not  liable,  although  the  other  is  in- 
sufficient.   Lord  V.  Bicknell,  35  Me.  53. 

The  failure  of  sureties  to  justify  is  satis 
factory  evidence,  in  an  action  against  the 
sheriff,  that  they  were  not  qualified,  notwith- 
standing their  affidavit  to  the  contrary  at- 
tached to  the  undertaking.  Hofheimer  i\ 
Campbell,  7  Lans.  (N.  Y.)  157. 

The  fact  that  the  principal  is  insolvent  is 
no  excuse  to  a  sheriff  for  taking  insolvent 
sureties  on  a  prison  bounds  bond.  Jones  v. 
Blair,  4  McCord  (S.  C)  281. 

Acceptance  of  improper  person. — Where 
execution  against  two  is  levied  on  the  goods 
of  one,  and  he  gives  a  forthcoming  bond,  with 
the  other  as  surety,  the  surety  is  not  such  as 
the  law  requires,  and  if  execution  on  the 
forthcoming  bond  prove  unavailing,  the  sher- 
iff is  liable  to  the  creditor,  although  he  prove 
that  the  surety  on  the  bond  had  sufficient 
goods  at  the  time  the  bond  was  taken.  Gar- 
land V.  Lynch,  1  Rob.  (Va.)  545. 

Improper  justification. —  Where  the  statute 
requires  sureties  in  replevin  bonds  to  swear 
that  they  are  worth  sums  amounting  in  the 
whole  to  the  penalty  of  the  bond,  "  over  and 
above  all  debts  and  exemptions,"  the  omis- 
sion of  the  words  "  and  exemptions  "  in  the 
oath  of  one  surety  renders  the  officer  a  tres- 
passer ah  initio  and  liable  to  an  action. 
Whitney  v.  Jenkinson,  3  Wis.  407. 

52.  Parker  v.  Young,  188  Mass.  600,  75 
N.  E.  98. 

53.  Shull  V.  Barton,  67  Nebr.  311.  93  N.  W. 
132,  62  Nebr.  570,  87  N.  W.  322.  58  Xebr. 
741,  79  N.  W.  732,  56  Nebr.  716,  77  N.  W. 
132,  71  Am.  St.  Rep.  698. 

54.  Sparhawk  v.  Bartlet,  2  Mass.  ISS. 

55.  Adams  v.  Weisberger,  62  Nebr.  325,  87 
N.  W.  16;  Gibbs  r.  Bulf,  18  Johns.  (N.  Y.) 
435;  Pearce  r.  Humphreys,  14  Serg.  &  R. 

(Pa.)   23;  Oxlev  r.  Cowperthwaite,  1  Dall. 

(Pa.)  349,  1  L.'ed.  170. 

56.  Alabama. —  Gary  r.  ]\IcCown.  6  Ala. 
370. 

Illinois. —  People  v.  Robinson,  89  111.  150: 
People  r.  Core,  85  111.  248;  Larney  v.  Poo]ile, 
82  111.  App.  564;  Robinson  r.  People,  8  111. 
App.  279. 

Kcntucki/. —  Edwards-Barnard  Co.  r. 
Pflanz,  115  Kv.  393,  73  S.  W.  1018,  24  Kv.  L. 
Rep.  2296. 

Maine— Stvowt  r.  Poiuioll,  74  Mo.  260. 

South  Carolina. — Bonnott  r.  Brown.  5  Rich. 
347. 
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e.  Insolvency  or  Insuffleieney  Occurring  After  Acceptance  of  Bond.  Accord- 
ing to  some  authorities  the  sheriff  is  answerable  for  the  solvency  and  sufficiency  of 
sureties  accepted  by  him,  not  only  at  the  time  when  the  bond  is  accepted  but  also 
at  the  time  when  the  sureties  are  called  upon  to  respond  to  their  obligations ; 
but  even  where  this  rule  is  recognized  it  is  conceded  to  establish  a  hardship  only 
tolerated  because  of  established  precedent  and  not  to  be  extended  to  a  case  not 
clearly  within  the  precedent,^^  and  the  preponderance  of  authority  supports  the 
more  reasonable  view  that  if  the  sureties  were  sufficient  when  they  were  accepted 
the  sheriff  cannot  be  held  liable  because  they  have  subsequently  become  insolvent 
or  insufficient.^^ 

d.  Extent  of  Liability.  The  liability  of  a  sheriff  for  accepting  insufficient 
sureties  cannot  exceed  that  of  the  sureties  themselves/^  and  hence  the  penalty 
of  the  bond  is  the  limit  of  damages. 

6.  Acceptance  of  Bond  With  Insufficient  Number  of  Sureties.  Where  the 
law  requires  a  certain  number  of  sureties  the  sheriff  is  liable  if  he  accepts  a  bond  with 
less  and  the  bond  proves  insufficient/^  although  the  sureties  on  the  bond  were 
apparently  sufficient  in  respect  to  credit  and  means  when  the  bond  was  accepted. 

7.  Acceptance  of  Bond  Without  Sureties.  Where  the  statute  requires  an 
officer  before  executing  certain  process  to  take  a  bond  with  sureties  for  the  pro- 
tection of  defendant  he  is  liable  as  a  trespasser  if  he  accepts  a  bond  without  sureties 
and  proceeds  with  the  process;^  and  where  a  sheriff,  on  a  sale  of  property  on 
credit,  accepts  a  bond  without  a  surety,  he  is  liable  for  the  amount  of  the  bond.^^ 

8.  Acceptance  of  Bond  With  Forged  Signatures.  An  officer  who  is  lawfully 
directed  to  arrest  a  defendant  is  answerable  to  plaintiff,  if  he  takes  a  bail-bond 
to  which  the  sureties'  names  are  forged,  and  thereupon  discharges  defendant  from 
custody. 

9.  Failure  to  Take  Bond.  Where  it  is  the  duty  of  an  officer  to  take  a  bond 
for  the  protection  of  a  party  before  taking  certain  steps  and  he  takes  such  steps 


Tennessee. —  McKinney  v.  Craig,  4  Sneed 
577. 

England. —  Hindle  v.  Blades,  1  Marsh.  27, 
5  Taimt.  225,  1  E.  C.  L.  122;  Scott  v.  Waith- 
man,  3  Stark.  168,  3  E.  C.  L.  639. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  219. 

57.  Myers  v.  Clark,  3  Watts  &  S.  (Pa.) 
535;  Pearce  v.  Humphreys,  14  Serg.  &  R. 
(Pa.)  23;  Oxley  v.  Cowperthwaite,  1  Dall. 
(Pa.)  349,  1  L.  ed.  170;  Clawsen  v.  Seanor, 
23  Pa.  Co.  Ct.  257.  See  also  Com.  v.  Wat- 
mough,  1  Pa.  L.  J.  Rep.  412,  3  Pa.  L.  J. 
63. 

58.  Watterson  V.  Fuellhart,  169  Pa.  St. 
612,  32  Atl.  597,  conceding  that  the  rule  is 
applicable  to  a  replevin  bond  but  holding  that 
a  sheriff  is  not  liable,  although  the  sureties 
accepted  by  him  on  a  claim  of  property  bond 
in  replevin  are  insolvent  when  judgment  in 
the  replevin  suit  was  rendered,  where,  at  the 
time  he  accepted  them,  they  were  solvent, 
and  there  was  no  apparent  danger  of  future 
insolvency. 

59.  Kentucky. —  Com.  v.  Thompson,  3  Dana 
301. 

Massachusetts. —  Rice  v.  Hosmer,  12  Mass. 
127. 

NehrasJca. —  Shull  v.  Barton,  67  Nebr.  311, 
93  N.  W.  132,  62  Nebr.  570,  87  N.  W.  322, 
58  Nebr.  741,  79  N.  W.  732,  56  Nebr.  716, 
77  N.  W.  132,  71  Am.  St.  Rep.  698;  Busch 
V.  Moline,  etc.,  Co.,  52  Nebr.  83,  71  N.  W. 
947. 


South  Carolina. —  Teasdale  v.  Kennedy,  1 
Bay  322.  Contra,  Clark  v.  Moore,  1  Treadw. 
150. 

Vermont. — Middlebury  Bank  v.  Rutland,  33 
Vt.  414;  Harrington  v.  Bogue,  15  Vt.  179. 

Canada. — Jackson  v.  Campbell,  1  Nova 
Scotia  18. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  219. 

A  sheriff  who  accepts  a  single  surety  where 
the  law  requires  two  does  so  at  his  peril  and 
cannot  escape  liability  by  showing  that  the 
surety  was  sufficient  when  accepted.  Rice  v. 
Hosmer,  12  Mass.  127. 

60.  Edwards  Barnard  Co.  v.  Pflanz,  115 
Ky.  393,  73  S.  W.  1018,  24  Ky.  L.  Rep.  22^36. 

61.  Jeffery  v.  Bastard,  4  A.  &  E.  823,  2 
Harr.  &  W.  60,  6  N.  &  M.  303,  31  E.  C.  L. 
362. 

62.  Glezen  v.  Rood,  2  Mete.  (Mass.)  490; 
Long  V.  Billings,  9  Mass.  479  [followed  in 
Rice  V.  Hosmer,  12  Mass.  129]. 

63.  Long  V.  Billings,  9  Mass.  479  [fol 
lowed  in  Rice  v.  Hosmer,  12  Mass.  129]. 

64.  Wilson  v.  Williams,  52  Ark.  360,  12 
S.  W.  780,  execution  of  order  of  delivery  in 
replevin. 

65.  Overton  v.  Ricord,  2  La.  Ann.  805; 
Semple  v.  Buhler,  6  Mart.  N.  S.  (La.)  469. 

Taking  the  purchaser's  wife  as  surety  is 
equivalent  to  taking  no  surety.  Semple  v. 
Buhler,  6  Mart.  N.  S.  (La.)  469. 

66.  Marsh  v,  Bancroft,  1  Mete,  (Mass.) 
497. 
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without  exacting  such  bond,  he  thereby  becomes  hable  for  the  resulting  damage. 
But  a  sheriff  cannot  be  held  liable  in  damages  for  failure  to  take  a  bond  from  a 
defendant  arrested  on  civil  process,  unless  plaintiff  shows  he  recovered  judgment 
in  the  action  in  which  the  arrest  was  ordered. Where,  under  the  statute,  the 
officer  making  a  levy  under  an  execution  may  take  a  delivery  bond,  his  failure  to 
take  such  bond  places  the  risk  as  to  the  property  on  himself,  and  where  such 
property  is  not  forthcoming  on  the  day  of  sale,  he  is  personally  liable  to  the  execu- 
tion creditor. 

10.  Refusal  to  Deliver  Bond.    Where  a  sheriff  returns  on  an  original  writ 
that  he  has  taken  bail,  but  refuses  to  deliver  the  bond,  he  is  liable  for  such  default 
and  cannot  show  in  mitigation  of  damages  that  the  original  debtor  is  poor  or 
insolvent  and  unable  to  pay  the  debt."^^    But  he  may  show  the  insolvency  of  the 
bail  in  mitigation  of  damages. '^^ 

11.  Failure  to  Return  Bond.  A  sheriff  who  fails  to  return  a  replevin  bond 
as  required  by  law  is  liable  for  the  damage  which  results  from  his  neglect."^ 

12.  Liability  of  Officer  as  Bail.^*  An  officer  who  arrests  a  defendant  under 
civil  process,  and  permits  him  to  go  at  large  without  bail,  or  upon  insufficient  bail, 
or  without  taking  the  proper  steps  with  respect  to  the  bail-bond,  may  be  helcl 
Hable  as  special  bail;^^  but  where  a  sheriff  returns  on  a  writ  of  capias  ad  responden- 
dum that  defendant  broke  custody  before  he  reached  the  jail,  he  cannot  be  pro- 


67.  Smith  v.  Hightower,  80  Ga.  669,  7 
S.  E.  165  (holding  that  an  officer  accepting 
a  claim  interposed  to  property  under  levy, 
and  releasing  the  property,  is  not  relieved 
from  liability  to  plaintiff  by  taking  a  forth- 
coming bond  only,  but  must  also  take  a  dam- 
age bond)  ;  Schneider  v.  Sears,  13  Oreg.  69, 
8  Pac.  841  (holding  that  if  a  sheriff  errone- 

ii  ously  decides  that  his  levy  is  subordinate  to 
jl    a   constable's,    and   relinquishes  possession 

without  taking  a  bond  of  indemnity,  or  re- 
l'  ferring  the  question  to  the  court,  be  must 
'    bear  the  loss)  ;  Crane  v.  Warner,  14  Vt.  40 

(holding  an  officer  liable  for  failure  to  take 
,  bail). 

68.  Lyles  v.  Bolles,  8  S.  C.  258;  Nelson  v. 
Williams,  4  Hayw.  (Tenn.)  161. 

69.  Campbell  v.  Pope,  4  Fed.  Cas.  No. 
2,365a,  Hempst.  271. 

70.  Simmons  v.  Bradford,  15  Mass.  82 
[folloiced  in  Seeley  v.  Brown,  14  Pick. 
(Mass.)  177];  Bradt  v.  Holden,  12  R.  I.  335. 

71.  Simmons  v.  Bradford,  15  Mass.  82 
[followed  in  Seeley  v.  Brown,  14  Pick. 
(Mass.)  177];  Bradt  v.  Holden,  12  E.  1.  335. 

72.  Bradt  v.  Holden,  12  R.  I.  335. 

73.  Robinson  v.  People,  8  111.  App.  279, 
holding  that  in  such  case  the  sheriff  was  not 

!  as  of  course  liable  for  the  value  of  the  prop- 
erty replevied  and  the  cost  of  the  replevin 
suit,  but  only  for  such  damages  as  plain- 
tiff showed  that  he  had  suffered. 

74.  Bail  generally  see  Bail,  5  Cyc.  1. 

75.  Alabama. — ■  Neal  v.  Gaines,  1  Stew. 
;  158. 

I  Georgia. —  Townsend  v.  Stoddard,  26  Ga. 
I     430;  De  Longchamp  v.  Hicks,  25  Ga.  200. 

Kentucky. —  McClelland  v.   Strong,  Hard. 
522.    See  also  Dougherty  v.  Morrison,  Ky. 
f     Dec.  267. 

|i  Mississippi. —  Rowand  v.  Gridley,  1  How. 
210. 

j  Neio  York. —  McKenzie  v.  Smith,  48  N.  Y. 
I     143  [affirming  27  How.  Pr.  20] ;  Bensel  f. 


Lynch,  44  N.  Y.  162  [affirming  2  Rob.  448] ; 
Smith  V.  Knapp,  30  N.  Y.  581;  Douglass  v. 
Haberstro,  21  Hun  320;  Douglass  v.  Warren, 
19  Hun  1;  Metcalf  v.  Stryker,  31  Barb.  62 
[affirmed  in  31  N.  Y.  255];  Gallarati  v.  Or- 
ser,  4  Bosw.  94  [reversed  on  other  grounds 
in  27  N.  Y.  324] ;  Seaver  v.  Genner,  10  Abb. 
Pr.  256;  Douglass  f.  Warren,  58  How.  Pr. 
264;  McKenzie  v.  Smith,  27  How.  Pr.  20; 
Sartos  V.  Merceques,  9  How.  Pr.  188;  Buck- 
man  V.  Carnley,  9  How.  Pr.  180. 

North  Oaroiina. —  Adams  v.  Jones,  60  N.  C. 
198;  Washington  v.  Vinson,  49  N.  C.  380; 
Savage  v.  Hussey,  48  N.  C.  149;  Malpass  v. 
Fennell,  48  N.  C.  79;  Jackson  v.  Hampton, 
32  N.  C.  679;  Ferrall  v.  Brickell,  27  ]S\  C. 
67;  Gray  v.  Hoover,  15  N.  C.  475;  Hart  v. 
Lanier,  10  N.  C.  244. 

Tennessee. —  McKee  V.  Love,  2  Overt.  243. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  220. 

Deposit  in  lieu  of  bail. — "\'\liero,  on  an  or- 
der of  arrest,  defendant's  bail  do])osit>;  a  snin 
of  money  with  the  sheriff,  to  secuie  the  latter 
until  such  bail  shall  justify,  it  is  only  a  de- 
posit in  lieu  of  bail,  and  the  sheriff  is  liable 
as  bail  until  the  bail  justifies.  Commercial 
Warehouse  Co.  r.  Grabor,  2  Sweeny  (N.  Y.) 
638  [affirmed  in  45  N.  Y.  393]. 

Bond  sufficient  to  protect  sheriff. — A  bond, 
taken  by  the  sheriff  on  the  execution  of  a 
writ,  payable  to  him  as  shorifl'.  in  double  the 
sum  claimed  in  the  writ,  and  conditioned  for 
the  appearance  of  defendant  at  court  at 
the  return  term  of  the  writ,  to  answer  to  the 
plaintiff  "  in  a  case  to  his  damages  four 
thousand  five  hundred  dollars,  and  there  to 
stand  to  and  abide  the  judgment  of  the  said 
Court,"  is  a  bail-bond,  under  the  staf\ito.  and 
will  protect  the  sheriff  from  being  subjoctod 
as  special  bail.  Watt  r.  Johnston.  48  X.  C. 
124. 

Sheriff  cannot  be  held  as  special  bail  in 
action  of  trover. —  Outlaw  r.  Gilmer,  27  Ga. 
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ceeded' against  as  bail.'^^  Where  the  circumstances  are  such  that  the  sheriff  had 
no  power  to  take  bail,  he  cannot,  on  a  failure  to  produce  the  prisoner,  be  held 
as  bail;  but  his  liability  is  for  the  escape,'^  Neither  can  a  sheriff  be  charged  with 
hability  as  bail,  where  plaintiff  furnished  the  debtor  with  articles  by  means  whereof 
he  made  his  escape. '^^  In  order  to  hold  a  sheriff  as  bail  plaintiff  must  except  to 
the  bond  in  due  time,^^  and  give  the  officer  notice/^  and  there  must  be  a  judgment 
declaring  the  insufficiency  of  the  bail,  and  adjudging  that  the  sheriff  stand  as 
special  bail.^^  The  Hability  of  the  officer  is  the  same  as  that  of  ordianry  bail,^^ 
and  he  is  entitled  to  every  plea  and  method  of  escaping  liabihty  which  would 
exonerate  bail,  and  every  other  plea  adapted  to  his  peculiar  situation  by  way  of 
defense. It  has  been  held  that  where  a  sheriff,  liable  as  bail,  has  forty  days  to 
arrest  the  prisoner,  under  an  execution  against  his  person,  and  plaintiff's  attorney 


365  [folloived  in  Gladden  v.  Dozier,  71  Ga. 
380]. 

Notice  of  place  of  justification. —  Under 
N.  C.  Code,  §  305,  providing  that  when  plain- 
tiff objects  to  bail  for  defendant  taken  by  the 
sheriff,  the  latter  shall  notify  him  when  and 
where  the  bail  will  justify,  such  notice  must 
be  in  Avriting,  otherwise  the  sheriff  is  liable 
as  special  bail,  although  plaintiff  was  near 
by,  and  knew  of  the  justification,  and  the 
sheriff  acted  in  good  faith.  Howell  v.  Jones, 
113  N.  C.  429,  18  S.  E.  672. 

Indorsement  on  writ. — A  sheriff  who  ar- 
rests a  debtor  upon  mesne  process  may  him- 
self become  bail  for  such  debtor,  by  indorsing 
his  own  name  upon  the  back  of  the  writ,  in 
the  manner  required  by  stalute.  Meriam  v. 
Armstrong,  22  Vt.  26. 

76.  Hart  i\  Lanier,  10  N.  C.  244. 

77.  Montgomery  v.  McAlpin,  23  N.  C.  463. 
After  a  sheriff  has  committed  a  defendant 

on  mesne  process,  he  is  not  liable  as  special 
bail,  although  he  afterward  permits  him  to 
go  at  large.  Buff  alow  v.  Hussey,  44  N.  C. 
237. 

78.  Montgomery  v.  McAlpin,  23  N.  C.  463. 
Liability  for  escape  generally  see  infra,  V, 

K,  7. 

79.  Love  V.  McAlister,  4  Hayw.  (Tenn.) 
65. 

80.  Neal  v.  Gaines,  1  Stew.  (Ala.)  158; 
Watt  V.  Johnston,  48  N.  C.  124. 

Where  a  sheriff  fails  to  take  bail  on  mak- 
ing an  arrest,  plaintiff  need  not  file  excep- 
tions or  give  notice  in  order  to  fix  him  as 
bail,  and  where  the  paper  returned  by  a  sher- 
iff as  a  bail-bond  is  so  defective  and  imper- 
fect as  to  be  adjudged  not  to  be  such,  this 
may  be  said  to  be  a  failure  to  take  bail,  ren- 
dering the  sheriff  liable  as  bail,  without  the 
necessity  of  filing  exceptions  or  giving  no- 
tice.   Adams  v.  Jones,  60  N.  C.  198. 

81.  Neal  v.  Gaines,  1  Stew.  (Ala.)  158; 
Rowand  v.  Gridley,  1  How.  (Miss.)  210; 
Worth  V.  Winbourne,  52  N.  C.  431;  Watt  v. 
Johnston,  48  N.  C.  124.  Contra,  Gray  v. 
Hoover,  15  N.  C.  475. 

82.  Worth  V.  Winbourne,  52  N.  C.  431. 
See  also  Dougherty  v.  Morrison,  1  Kv.  Dec. 
267. 

After  the  trial  and  judgment  in  the  prin- 
cipal suit  it  is  too  late  to  give  notice  and 
have  such  adjudication.  Worth  v.  Winbourne, 
52  N.  C.  431. 

[V,  I,  12] 


83.  Gallarati  v.  Orser,  4  Bosw.  (N.  Y.) 
94  [reversed  on  other  grounds  in  27  N.  Y. 
324];  Seaver  v.  Genner,  10  Abb.  Pr.  (N.  Y.) 
256;  McKenzie  v.  Smith,  27  How.  Pr.  (N.  Y.) 
20. 

84.  Brady  v.  Brundage,  59  N.  Y.  310; 
Metcalf  V.  Stryker,  31  N.  Y.  255  [affirming 
31  Barb.  62,  and  folloioed  in  Bensel  v.  Lynch, 
44  N.  Y.  162  [affirming  2  Rob.  448)];  Doug- 
las V.  Haberstro,  2  N.  Y.  Civ.  Proc.  186;  Mc- 
Gregory  v.  Willett,  17  How.  Pr.  (N.  Y.)  439; 
McKee  v.  Love,  2  Overt.  (Tenn.)  243.  Contra, 
Sims  V.  Tarrant,  2  Nott  &  M.  (S.  C.)  123. 

Sheriff  may  escape  liability  by  surrender- 
ing debtor  into  custody. —  Brady  v.  Brundage, 
59  N.  Y.  310  [affirming  2  Thomps.  &  C.  621]; 
Douglas  v.  Haberstro,  21  Hun  (N.  Y.)  320, 
59  How.  Pr.  194;  Seaver  v.  Genner,  10  Abb. 
Pr.  (N.  Y.)  256;  McGregory  v.  Willett,  17 
How.  Pr.  (N.  Y.)  439;  Buckman  v.  Carnley, 
9  How.  Pr.  (N.  Y.)  180  [folloived  in  Sartos 
l\  Merceques,  9  How.  Pr.  (K  Y.)  188]; 
Brayton  v.  Smith,  6  Paige  (N.  Y.)  489; 
Huggins  V.  Fonville,  14  N.  C.  392.  The  sher- 
iff can  only  exonerate  himself  by  rearresting 
defendant  and  holding  him  in  actual  cus- 
tody. Douglass  V.  Warren,  19  Hun  (N.  Y.)  1. 

The  sheriff  may  escape  liability  by  the  giv- 
ing and  justification  of  bail  at  any  tims  be- 
fore process  is  issued  against  the  debtor,  but 
not  afterward.  Buckman  v.  Carnlay,  9  How. 
Pr.  (N.  Y.)  180. 

Circumstances  not  relieving  sheriff. — Where 
a  sheriff  was  bail  for  two  defendants,  and 
after  judgment  a  capias  ad  satisfaciendum 
was  issued  and  executed  on  one,  who  gave 
security  for  his  appearance  at  court,  but  the 
other  defendant  could  not  be  found,  and  be- 
fore the  day  when  defendant  who  was  ar- 
rested was  bound  to  appear,  he  and  plaintiff 
entered  into  an  agreement  that  he  would 
secure  plaintiff  in  some  other  debts  he  owed 
him,  and,  in  consideration  thereof,  plaintiff 
would  release  him  from  the  capias  ad  satis- 
faciendum, and  would  not  at  court  oppose  his 
discharge  under  the  insolvent  debtor's  law, 
this  did  not  discharge  the  sheriff  from  his 
liability  as  bail  for  the  other  defendant.  Fer- 
rall  V.  Brickell,  27  N.  C.  67. 

Excessive  judgment. — A  sheriff  who  has 
become  special  bail  by  reason  of  failing  to 
take  a  bail-bond  from  defendant  in  the  orig- 
inal action,  cannot,  upon  a  scire  facias  to 
subject  him  as  bail,  avail  himself  in  defense 
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directs  the  sheriff  to  forthwith  return  the  execution,  "Defendant  not  found," 
which  he  does,  such  direction  is  a  waiver  of  the  sheriff's  habihty  as  bail.^'^ 

13.  To  Whom  Officer  Liable.  The  HabiHty  of  a  sheriff  for  failure  to  take  a 
proper  bond  exists  only  in  favor  of  a  party  to  whom  he  owed  a  duty  in  the  premises, 
to  whose  benefit  the  bond  would  accrue,  and  who  has  been  damaged  by  his  default. 

14.  Necessity  For  First  Proceeding  Against  Bail.  It  is  not  a  prerequisite 
to  an  action  against  an  officer  who  has  taken  insufficient  bail  that  proceedings 
should  first  be  brought  against  the  bail.^^ 

15.  Necessity  For  Body  Execution  Against  Defendant.  Where  a  sheriff  after 
arresting  a  defendant  on  mesne  process  releases  him  without  sufficient  bail,  and 
plaintiff  recovers  judgment,  plaintiff'  may  maintain  an  action  against  the  sheriff 
after  execution  against  the  property  of  defendant  has  been  issued  and  returned 

\    unsatisfied,  and  it  is  not  essential  to  the  maintenance  of  such  an  action  that  an 
execution  against  the  body  of  defendant  should  be  issued  and  returned  unsatisfied.^^ 

16.  Necessity  For  Demand  on  Officer.  Where  a  sheriff  who  has  seized  goods 
in  replevin  delivers  the  same  to  plaintiff  in  replevin,  without  requiring  a  sufficient 
bond  as  provided  by  statute,  the  act  of  delivery  is  an  exercise  of  authority  and 
dominion,  which  deprives  the  replevin  defendant  of  his  property,  and  furnishes 
evidence  of  a  conversion  sufficient  to  support  an  action  against  the  sheriff  without 

,     proof  of  a  previous  demand. 

17.  Sufficiency  of  Adjudication  as  to  Validity  of  Bond.    Where,  in  a  suit  on 
'!    p  prison  bounds  bond,  a  court  of  competent  jurisdiction  has  adjudged  the  bond 

to  be  invalid,  plaintiff  may  sue  the  sheriff  without  appealing  from  such  judgment. 

18.  Particular    Matters    Affecting    Liability    —  a.  Obligation    to  Take 
I     Security.    Where  a  sheriff  is  under  no  legal  obligation  to  take  a  bond  for  the 

benefit  of  a  party,  he  cannot  be  held  liable  for  failure  to  take  bond,^^  or,  if  he  does 
take  a  bond,  for  the  insufficiency  of  the  sureties. Neither  can  an  officer  be  held 
,  liable  for  taking  insufficient  security  unless  the  obligation  of  seeing  that  the  security 
was  sufficient  rested  upon  him,  and  he  acted  on  insufficient  security  when  he  might 
legally  have  refrained  on  account  of  such  insufficiency.^* 

b.  Accrual  of  Liability  on  Bond.  A  sheriff  cannot  be  held  liable  for  the  accept- 
ance of  insufficient  sureties  until  such  a  judgment  has  been  rendered  as  to  charge 


of  the  fact  that  the  judgment  in  the  original 
suit  exceeded  the  sum  demanded  in  the  writ. 
Savage  v.  Hussey,  48  N.  C.  149. 

85.  Douglas  V.  Haberstro,  2  N.  Y.  Civ. 
Proc.  186. 

Effect  of  directions  of  party  or  attorney 

generally  see  supra,  V,  A,  9. 

86.  Ford  v.  Perkerson,  59  Ga.  359  (hold- 
ing that  the  liability  of  an  attaching  officer 
for  failing  to  take  a  proper  replevin  bond  on 
surrendering  the  property  to  defendant  is  to 
the  attachment  plaintiff  only,  and  other  cred- 
itors of  defendant,  although  under  an  older 
judgment,  cannot  avail  themselves  of  such 
liability)  ;  Newbert  V.  Cunningham,  50  Me. 
231,  79  Am.  Dec.  612. 

87.  Rayner  v.  Bell,  15  Mass.  377  [folloic- 
ing  Young  v.  Hosmer,  11  Mass.  89].  See  also 
Stern  v.  Knowlton,  184  Mass.  29,  67  N.  E. 
869,  holding  that  an  action  might  be  main- 
tained against  a  sheriff  for  taking  insufficient 
sureties  on  replevin  bonds  vi^here  it  appeared 
that  plaintiff  had  brought  one  suit  on  both 
I)onds  which  had  failed  because  the  makers 
could  not  be  found. 

88.  Gallarati  r.  Orser,  4  Bosw.  (N.  Y.) 
94  [reversed  on  other  grounds  in  27  N.  Y. 
•S24],  holding  also,  the  principal  action  hav- 
ing been  a  replevin  suit,  that  under  the  cir- 


cumstances it  M^as  not  necessary  that  a  writ 
de  retorno  habendo  should  have  been  issued 
and  returned  unsatisfied. 

89.  Parker  v.  Y'oung,  188  Mass.  600,  75 
N.  E.  98. 

90.  Hooe  v.  Tebbs,  1  Munf.  (Va.)  501. 

91.  Effect  of  directions  of  party  or  attor- 
ney see  supra,  V,  A,  9. 

92.  Williams  r.  Campbell,  1  Wash.  (Va.) 
153. 

93.  Clawsen  v.  Seanor,  23  Pa.  Co.  Ct.  257  ; 
Williams  v.  Campbell,  1  Wash.  (Va.)  153. 

Where  an  arrest  is  unauthorized,  the  officer 
is  not  liable  to  the  creditor  for  neglecting 
to  take  sufficient  bail.  Mason  v.  Hutchings. 
20  Me.  77. 

94.  Chase  v.  Stevens,  11  ]Me.  128,  holding 
that  wliere  plaintiff  in  attachment  agriHHl 
with  the  coroner  executing  the  writ  to  take 
cliargo  of  the  defense  of  tlie  rejilevin  suit 
sliould  one  be  coni.menced,  and  tlio  pvo]iorty 
was  replevied,  and  plaintiff  in  nttacliniont 
successfully  defended  it.  and  Imtl  judgment 
for  a  return,  and  the  principal  and  surety 
in  the  replevin  were  proved  to  bo  insolvent, 
the  coroner  was  nc^t  liable  in  damages  t\>r 
receiving  an  insulVu'ient  bonil,  as  tlu'  responsi- 
bility as  to  its  sullic'ioncy  ditl  not  rest  on  liim 
but  on  the  officer  serving  the  replevin. 

[V,  I,  18,  b] 
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the  boud,^^  or  there  has  been  such  a  breach  of  the  condition  that  the  habiUty  o 
the  sureties  has  accrued/^  and  an  execution  has  been  issued  against  the  suretie 
and  returned  unsatisfied.^^ 

e.  Regularity  of  Judgment     or  Proeess.^^    A  sheriff  who  has  become  Habl 
as  bail  cannot  escape  liability  because  of  the  fact  that  the  judgment  in  the  origin- 
action  is  irregular  and  erroneous,  where  it  is  not  void;^  nor  can  he  object  that  the 
order  of  arrest  was  improperly  or  irregularly  granted,^  or  take  advantage  of 
irregularities  in  the  execution  under  which  the  debtor  was  arrested.^ 

d.  Sufficiency  of  Judgment  to  Charge  Sureties.  Where  a  sheriff  releases  a 
defendant  arrested  on  mesne  process,  on  bond  being  given,  he  cannot  be  held 
liable  for  the  failure  of  the  sureties  to  justify  on  being  excepted  to,  where  the  final 
judgment  rendered  in  the  case  is  not  such  as  to  charge  the  sureties.* 

e.  Irregularities  in  Bond.  It  is  no  defense  to  an  action  against  a  sheriff  for 
accepting  insufficient  sureties  on  a  replevin  bond  that  such  bond  did  not  run  to 
the  proper  obligee.^ 

f.  Sufficiency  of  Recourse  on  Bond.  Where  a  bond  taken  by  an  officer  is 
merely  irregular  and  not  void,  and  when  the  liability  on  the  bond  accrues,  a 
recourse  thereto  would  afford  the  party  for  whose  benefit  the  bond  was  taken  all 
the  relief  to  which  he  is  entitled,  he  cannot  hold  the  officer  liable.® 

g.  Attempt  to  Enforce  Bond.  Where  a  sheriff  takes  an  insufficient  bond, 
the  party  for  whose  benefit  the  bond  was  taken  does  not  lose  his  remedy  against 


95.  Edwards-Barnard  Ck).  v.  Pflanz,  115 
Ky.  393,  73  S.  W.  1018,  24  Ky.  L.  Rep.  2296, 
holding  that  in  order  to  charge  a  sheriff  with 
liability  for  having  taken  insolvent  sureties 
on  a  forthcoming  bond,  it  was  necessary  that 
a  judgment  be  rendered  sustaining  the  at- 
tachment itself,  and  a  mere  personal  judg- 
ment against  defendant  is  insufficient. 

Nature  of  judgment. —  In  order  to  charge  a 
sherilf  for  giving  up  the  custody  of  a  vessel, 
taken  under  attachment  without  requiring  the 
bond  prescribed  by  the  statute,  it  is  not  neces- 
sary to  show  a  judgment  against  the  vessel 
in  rem,  but  a  judgment  in  personam  against 
the  owner,  in  favor  of  an  attaching  creditor, 
will  charge  the  sheriff.  West  v.  Tuttle,  11 
Wend.  (N.  Y.)  639. 

96.  Shull  V.  Barton,  67  Nebr.  311,  93 
N.  W.  132,  62  Nebr.  570,  87  N.  W.  322,  58 
Nebr.  741,  79  N.  W.  732,  56  Nebr.  716,  77 
N.  W.  132,  71  Am.  St.  Rep.  69i8,  holding  that 
where  property  levied  on  under  writs  of  at- 
tachment was  taken  from  an  officer  by  re- 
plevin proceedings,  and  after  judgment  in  the 
attachment  case  the  same  property  was  levied 
on  and  seized  by  the  officer  from  whom  it  was 
replevied  by  virtue  of  an  execution  issued  on 
the  judgment,  and  he  regained  possession  of 
the  same  property  under  the  execution,  un- 
diminished in  value,  these  facts  constituted 
a  defense  in  an  action  against  the  officer  for 
taking  insufficient  sureties  on  the  replevin 
bond,  and  the  fact  that  the  property  was  sub- 
sequently replevied  by  plaintiffs  in  the  first 
replevin  action  or  their  assignees  did  not 
render  the  defense  unavailing. 

A  sheriff,  sued  for  taking  an  insufi&cient 
pledge  for  the  appearance  of  a  debtor,  who 
had  been  arrested,  will  be  protected  by  show- 
ing that  the  pledge  was  not  forfeited.  Dus- 
sin  i;.  Allain,  9  Rob.  (La.)  S94. 

97.  Wells  V.  Bourne,  113  N.  C.  82,  18  S.  E. 
10i6. 


98.  See,  generally,  Judgments,  23  Cyc. 
623. 

99.  See,  generally,  Process,  32  Cyc.  412. 

1.  Bensel  v.  Lynch,  44  N.  Y.  162  [aj^irm- 
ing  2  Rob.  448] ;  Savage  v.  Hussey,  48  N.  C. 
149. 

2.  Bensel  v.  Lynch,  44  N.  Y.  162  laffirming 
2  Rob.  448]. 

3.  Douglas  V.  Haberstro,  25  Hun  (N.  Y.) 

262  [reversed  on  other  grounds  in  88  N.  Y. 
■611].  But  compare  Sherwood  v.  Pearl,  1  Ty- 
ler (Vt.)  319. 

4.  Gallarati  V.  Orser,  27  N.  Y.  324  [revers- 
ing 4  Bosw.  94],  so  holding  in  a  case  where, 
on  the  arrest  of  a  defendant  in  replevin,  an 
undertaking  was  given  for  the  delivery  of  the 
property  if  adjudged  and  for  the  payment  of 
such  sum  as  for  any  cause  might  be  recovered 
against  such  defendant,  but  the  judgment  in 
the  replevin  action  was  for  damages  only  and 
not  for  the  delivery  of  the  property. 

5.  Stern  v.  Knowlton,  184  Mass.  29,  67 
N.  E.  869,  where  the  court  said  that  if  this 
were  the  case  it  would  be  only  an  additional 
reason  for  holding  the  sheriff  liable. 

6.  Glezen  v.  Rood,  2  Mete.  (Mass.)  490 
(holding  that  an  officer  is  not  liable  for  re- 
turning a  bail-bond  signed  by  defendant  and 
only  one  surety,  whereas  the  statute  requires 
two,  even  though  the  surety  is  not  an  in- 
habitant of  the  state,  and  has  no  real  prop- 
erty there,  provided  he  has  personal  property 
in  the  county  sufficient  to  meet  plaintiff's 
demand)  ;  State  v.  Leutzinger,  41  Mo.  498 
(holding  that  a  bond  taken  by  an  officer  to 
secure,  jointly,  claimants  filing  several  claims 
for  distinct  portions  of  property  levied  on, 
under  the  provisions  of  Sess.  Acts  (1855), 
p.  464,  and  Sess.  Acts  (1858-1859),  p.  439, 
concerning  the  duties  of  sheriff  and  marshal 
in  St.  Louis  county,  is  not  void  so  as  to 
render  the  officer  liable  for  breach  of  duty 
in  not  taking  good  and  sufficient  indemnifica- 
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the  sheriff  by  attempting  to  enforce  the  bond;  ^  but  where  a  replevin  bond  is  in 
an  insufficient  amount,  but  the  replevin  defendant  nevertheless  resorts  to  his 
remedy  under  the  bond,  he  waives  his  right  to  hold  the  sheriff  as  a  trespasser.^ 

h.  Release  ®  of  Surety.  The  release  of  a  surety  in  a  replevin  bond  by  defend- 
ant in  replevin  releases  the  sheriff  from  liability  for  taking  insufficient  security. 

i.  Agreement  Releasing  Sheriff  From  Liability.  An  agreement  by  defendant 
in  replevin  to  discharge  a  sheriff  from  liability  for  non-justification  of  the  sureties 
on  the  replevin  bond,  on  his  delivery  to  defendant  of  the  property  replevied,  has 
been  held  void." 

j.  Waiver  of  Right  to  Object.  It  has  been  held  that  the  filing  of  a  declaration 
in  chief  after  receiving  notice  of  special  bail  is  a  waiver  of  any  objection  to  the 
sufficiency  of  the  bail,  and  plaintiff  cannot  subsequently  proceed  against  the 
sheriff  on  the  ground  of  insufficiency  of  the  bail.^^ 

k.  Lack  of  Injury  to  Complainant.  An  officer  may  escape  liability  for  taking 
insufficient  security,  or  at  least  reduce  his  liability  to  nominal  damages,  by  showing 
that  the  complainant  was  not  injured  by  his  default. 

1.  Insolvency  of  Debtor.  A  sheriff  who  is  proceeded  against  as  bail  cannot 
show  the  insolvency  of  the  debtor  in  mitigation  of  damages. 

^9.  Extent  of  Liability.  The  general  rule  that  the  measure  of  damages  for 
an  official  default  is  the  actual  loss  suffered  in  consequence  thereof  applies  in 
cases  where  it  is  sought  to  enforce  a  sheriff's  liability  for  failure  to  take  security  or 


tion  bonds)  ;, Com.  v.  Rees,  3  Whart.  (Pa.) 
124  (holding  that  where  the  sheriff  assigned 
a  replevin  bond  to  defendant,  suit  could  not 
be  brought  against  the  sheriff  by  the  assignee, 
until  judicial  proof  of  the  insolvency  of  the 
obligors  of  the  bond  was  produced)  ;  Dickison 
V.  Coward,  3  Rich.  (S.  C.)  49  (holding  that 
a  sheriff  is  not  liable  for  taking  as  bail  one 
not  a  resident  of  his  district,  and  having  no 
property  therein,  if  the  bail  is  in  other  re- 
spects sufficient).  See  also  Com.  'o.  Wat- 
mough,  1  Pa.  L.  J.  Rep.  412,  3  Pa.  L.  J. 
63. 

7.  Semple  v.  Buhler,  6  Mart.  N.  S.  (La.) 
469;  Sparhawk  v.  Bartlet,  2  Mass.  188;  Ben- 
nett V.  Brown,  1  Strobh.  (S.  C.)  303. 

Where  bond  not  genuine. —  In  Washington 
it  is  held  that  the  persons  for  whose  benefit 
a  redelivery  bond  was  taken  have  but  one 
remedy  and  must  elect  whether  they  will 
proceed  against  the  sheriff  or  upon  the  bond, 
but  in  making  such  election  they  have  a  right 
to  assume  that  the  bond  is  genuine;  and 
where  in  an  action  upon  such  bond  it  develops 
that  it  is  not  genuine,  and  that  one  of  the 
parties  appearing  thereon  as  a  surety  did  not 
in  fact  execute  it,  the  persons  for  whose  bene- 
fit the  bond  was  taken  cannot  be  held  to 
have  waived  their  right  to  look  to  the  sheriff 
by  bringing  an  action  upon  the  bond.  Mag- 
nus V.  Woolery,  14  Wash.  43,  44  Pac.  130. 

8.  Hall  i\  Monroe,  73  Me.  123. 

9.  Release  generally  see  Release,  34  Cyc. 
1039. 

10.  Myers  V.  Clark,  3  Watts  &  S.  (Pa.) 
535;  Follett  v.  Shumway,  68  Vt.  68,  33  Atl. 
1067. 

11.  Hofheimer  i\  Campbell,  7  Lans.  (N.  Y.) 
157,  101,  where  it  is  said:  "The  agreement 
set  up  in  the  answer  constituted  no  defence. 
If  it  was  exacted  or  taken  by  tlie  sheriff,  upon 
a  delivery  of  the  property  before  judgment, 
it  operated  directly  as  an  indemnity  against 


a  violation  of  the  sheriff's  duty.  .   .   .  If  it 

was  exacted  or  taken  upon  a  delivery  of  the 
property  after  the  judgment  in  favor  of 
Beamish  [defendant  in  replevin]  it  was  il- 
legal, because  it  was  the  duty  of  the  sheriff 
to  return  the  property  unconditionally." 

12.  People  f.  Stevens,  9  Johns.  (N.  Y.)  72. 

13.  Case  ^.  Babbitt,  16  Gray  (Mass.)  278 
(holding  that  in  an  action  brought  by  a  de- 
fendant in  replevin  against  the  officer  who 
served  the  writ  for  taking  an  informal  bond, 
by  reason  of  which  the  replevin  was  dis- 
missed on  defendant's  motion,  the  officer 
might  show  in  mitigation  of  damages  that 
the  property  replevied  was  at  the  time  of  the 
service  of  the  replevin,  and  had  since  re- 
mained, the  property  of  plaintiff  in  re- 
plevin and  was  in  the  possession  of  the  lat- 
ter) ;  Nye  V.  Smith,  11  Mass.  188;  Shull  r. 
Burton,  58  Nebr.  741,  79  N.  W.  732,  56  Xebr. 
716,  77  N.  W.  132,  71  Am.  St.  Rep.  698 
(holding  that  in  an  action  against  an  officer 
for  approving  an  insuflicient  replevin  bond, 
the  fact  that  the  property  released  was  after- 
ward retaken  on  execution  in  the  replevin  suit 
was  a  complete  defense  if  at  the  time  of  the 
latter  seizure  the  chattels  were  in  the  same 
condition  and  of  the  same  value  as  when 
originally  seized,  but  otherwise  it  was  only 
a  defense  'pro  tanto). 

14.  See,  generally,  Insolvency,  22  Cyc. 
1249. 

15.  Metcalf  v.  Stryker,  31  N.  Y.  255  [af- 
firming 31  Barb.  62,  and  folloircd  in  Bensel 
V.  Lynch,  44  N.  Y.  162  {a^]inning  2  Rob. 
448)];  Winborne  V.  Mitchell,  111  N.  C.  13, 
15  S.  E.  882.  But  compare  Young  r.  Hosmor, 
11  Mass.  89,  holding  that  in  an  action  against 
a  sheriff  for  taking  insulliciont  bail  on  arrest 
under  mesne  process,  ho  might  prove,  in 
mitigation  of  damages,  that  the  original  deb- 
tor had  no  pro  port  v. 

16.  See  infra,  Vll,  P,  1. 
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for  taking  insufficient  security/^  although  in  the  case  of  insufficient  bail  the  prima 
facie  liability  of  the  officer  is  the  amount  of  the  judgment  against  the  debtor.^ ^ 
In  an  action  against  a  sheriff  for  taking  insufficient  sureties,  plaintiff  may  recover 
for  sums  reasonably  expended  in  endeavoring  to  avail  himself  of  the  bond  taken.^^ 
J.  Liabilities  Arising  Out  of  Duty  to  Return  Process  —  l.  Failure  to 
Make  Return  —  a.  In  General.  Where  a  process  or  writ  is  placed  in  the  hands 
of  a  sheriff  or  constable  for  service  or  execution,  he  is  liable  if  he  fails  to  return  the 
same    within  the  time  which  is  allowed  by  law  for  the  making  of  his  return 


17.  /ZZwo^s.— Robinson  v.  People,  8  111. 
App.  279. 

Maine. —  Dyer  v.  Woodbury,  24  Me.  546. 

Massachusetts. —  Carter  v.  Duggan,  144 
Mass.  32,  10  N.  E.  486  (holding  that  in  a 
suit  against  a  constable  for  damages  for  ac- 
cepting insufficient  sureties  on  a  replevin 
bond,  the  measure  of  damages  is  not  the 
value  of  the  property  replevied,  but  the 
amount  plaintiff  has  lost  by  reason  of  the 
misdoing  of  defendant  in  accepting  insuf- 
ficient sureties)  ;  Danforth  v.  Pratt,  9  Cush. 
318;  West  V.  Rice,  9  Mete.  564;  Shackford 
V.  Goodwin,  13  Mass.  187. 

Missouri. —  Mortland  v.  Smith,  32  Mo.  225, 
82  Am.  Dec.  12S. 

New  Hampshire. —  Gerrish  v.  Edson,  1 
N.  H.  82,  holding  that  the  measure  of  dam- 
ages in  an  action  against  a  sheriff  who  know- 
ingly took  insufficient  bail  was  the  amount  of 
plaintiff's  judgment  against  the  bail,  after 
deducting  the  probable  value  of  that  and  the 
judgment  against  the  principal. 

New  York.—  Gibbs  v.  Bull,  18  Johns.  435. 

Pennsylvania. —  Murdoch  v.  WiU,  1  Dall. 
341,  1  L.  ed.  166,  holding  that  where  the 
sheriff  took  inadequate  security  on  a  replevin 
bond,  the  measure  of  damages  in  an  action 
against  him  for  such  neglect  was  the  value  of 
the  distress  at  the  time  Of  the  replevin. 

Texas. —  Barclay  v.  Scott,  1  Tex.  App.  Civ. 
Cas.  §  110. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  305. 

But  compare  Jones  v.  Blair,  4  IMeCord 
(S.  C.)  281;  Magnus  v.  Woolery,  14  Wash. 
43,  44  Pac.  130,  holding  that  under  Code  Proc. 
§  260,  providing  that  the  sheriff  shall  be  re- 
sponsible for  defendants'  sureties  on  a  rede- 
livery bond  in  replevin,  the  measure  of  the 
liability  of  a  sheriff,  who  took  a  bond  insuffi- 
ciently executed  by  one  of  the  sureties,  is  the 
amount  plaintiff's  were  entitled  to  recover 
upon  the  redelivery  bond. 

18.  West  V.  Rice,  9  Mete.  (Mass.)  564. 
Where  there  is  no  proof  of  the  insolvency  of 

a  debtor  who  has  absconded,  the  liability  of 
the  officer  who  failed  to  take  bail  is  for  the 
full  amount  of  the  debt.  Crane  v.  Warner,  14 
Vt.  40. 

19.  Choate  V.  Stark,  18  N.  H.  131,  holding, 

however,  that  plaintiff  could  not  recover  for 
poundage  or  journeys  taken  to  give  notice  to 
the  sureties  without  the  state,  charged  to  him 
by  the  officer  to  whom  he  committed  his 
execution,  for  the  security  of  which  the  in- 
sufficient bond  was  taken, 

20.  Alabama. —  Governor  V.  Baker,  14  Ala. 
652;  Reid  v.  Dunklin,  5  Ala.  205;  McRae  r. 
Colclough,  2  Ala.  74;  McWhorter  v.  Marrs, 
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Minor  376;  Anderson  v.  Cunningham,  Minor 
48. 

Arkansas. —  Bickham  v.  Kosminsky,  74  Avk. 
413,  86  S.  W.  292 ;  Wilson  v.  Young,  58  Ark. 
593,  25  S.  W.  870;  Atkinson  v.  Heer,  44  Ark,, 
174;  Herr  v.  Atkinson,  40  Ark.  377. 

California. —  Alexander  v.  Wilson,  144  Cal. 
5,  77  Pac.  706;  Boyd  v.  Desmond,  79  Cal.  250, 
21  Pac.  755;  Hoag  v.  Warden,  37  Cal.  522. 

Connecticut. —  Clark  v.  Smith,  9  Conn.  379, 
10  Conn.  1,  25  Am.  Dec.  47;  White  v.  Wilcox, 
1  Conn.  347. 

Delaicare. —  Wright  V.  Cannon,  3  Harr.  487. 

Illinois. —  Calhoun  County  Ct.  v.  Buck,  27 
111.  440. 

Indiana. — Phillips  V.  Vickers,  5  Blackf.  281. 

Iowa. — •  Musser  v.  Maynard,  55  Iowa  197, 
6  N.  W.  55,  7  N.  W.  500'. 

Kentucky. —  Judy  v.  Howard,  2  Mete.  44 ; 
Cynthiana  Deposit  Bank  v.  Glenn,  1  Mete. 
585;  Williams  v.  Hall,  2  Dana  97;  Keith  v. 
Com.,  5  J.  J.  Marsh.  359;  Com.  v.  Bradley, 
4  J.  J.  Marsh.  209 ;  Kennedy  v.  Coleman,  2 
Litt.  6;  Johnston  r.  Governor,  2  Bibb  186,  4 
Am.  Dec.  694. 

Louisiana. —  Hill  V.  Labarre,  12  La.  Ann. 
419;  La  Selle  v.  Whitfield,  12  La.  Ann.  81; 
Magee  v.  Robins,  2  La.  Ann.  411;  Gasquet  V. 
Robins,  2  La.  Ann.  407. 

Maine. —  Ware  V.  Fowler,  24  Me.  183 ;  Var- 
rill  V.  Heald,  2  Me.  91. 

Massachusetts. —  Gallup  v.  Robinson,  11 
Gray  20;  Lawrence  v.  Rice,  12  Mete,  535; 
Goodnow  V.  Willard,  5  Mete.  517;  Lafiin  v. 
Willard,  16  Pick.  64,  26  Am.  Dec.  629;  Wade 
V.  Merwin,  11  Pick,  280,  holding  that  a 
neglect  by  an  officer  to  return  an  execution, 
under  which  he  has  sold  an  equity  of  re- 
demption, constitutes  a  breach  of  his  covenant 
in  the  deed  of  sale  that  he  has  obeyed  all  the 
requisitions  of  the  law  in  the  proceeding. 

Mississippi. —  Skinner  v.  Wilson,  61  Miss. 
90;  Cox  V.  Ross,  56  Miss.  481;  Helm  V.  Grid- 
ley,  Walk.  511. 

Missouri. —  State  v.  Jenkins,  170  Mo.  16, 
70  S.  W.  152;  Bennett  v.  Vinyard,  34  Mo. 
216. 

New  Hampshire. —  Grafton  Bank  V.  White, 
17  N.  H.  389;  Webster  v.  Quimby,  8  N.  H. 
382  (holding  that  an  officer  is  liable  for  fail- 
ure to  return  a  writ,  whether  or  not  he  was 
bound,  under  the  instructions  given  him  by 
plaintiff,  to  serve  it)  ;  Runlett  i).  Bell,  5 
N.  H.  433. 

New  YorA;.— Wehle  v.  Connor,  63  N.  Y. 
258  [affirming  40  N.  Y.  Super.  Ct.  24]; 
Swezey  v.  Lott,  21  N.  Y.  481,  78  Am.  Dec. 
160;  Ledyard  v.  Jones,  7  N.  Y.  550  [affirming 
4  Sandf.  67];  Dolson  v.  Saxton,  11  Hun  565; 
Bechstein  v.  Sammis,  10  Hun  585;  Bowman 
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thereon,^^  and  the  fact  that  a  return  is  made  after  the  expiration  of  such  time 
does  not  reheve  him  of  habihty  for  his  default.^^    But  in  order  to  enforce  such  ha- 
bility  it  must  be  shown  that  the  writ  was  actually  placed  in  his  hands  for  execution, 
and  that  he  actually  failed  to  return  it  on  the  return-day.^*    It  is  not,  however, 
necessary  that  the  officer  should  have  been  ruled  to  return  the  writ.^^ 

b.  Necessity  For  Damage.  There  is  authority  for  the  view  that  a  sheriff 
cannot  be  held  liable  in  damages  for  failure  to  return  process  at  the  proper  time 
unless  it  appears  that  the  complaining  party  was  injured  by  such  default,^®  but  it 


V.  Cornell,  39  Barb.  69;  Humphrey  v.  Hart- 
horn,  24  Barb.  278;  Carpenter  v.  Doody,  1 
Hilt.  465;  Smith  v.  Geraty,  61  Misc.  101,  112 
N.  Y.  Suppl.  1100;  Clark  v.  Carnley,  3  Code 
Rep.  136;  Stevens  v.  Rowe,  3-  Den.  327; 
Pardee  v.  Robertson,  6  Hill  550. 

ls!orth  Carolina. —  Graham  v.  Sturgill,  123 
N.  C.  384,  31  S.  E.  705;  Hamlin  v.  March,  31 
N.  C.  35. 

Oregon. — ^^Gerdes  v.  Sears,  13  Oreg.  358,  10 
Pac.  631. 

Pennsylvania. —  Bachman  v.  Fenstermacher, 
112  Pa.  St.  331,  4  Atl.  546;  Stone  v.  Mahon, 

4  C.  PI.  165. 

South  Carolina. —  Graham  v.  Doirant,  2  Hill 
517. 

Tennessee. —  Porter  v.  Burton,  10  Heisk. 
415;  Smith  v.  Van  Bebber,  1  Swan  110; 
Planters'  Bank  v.  Porter,  10  Humphr.  316; 
Webb  V.  Armstrong,  5  Humphr.  379. 

Texas. — Griswold  v.  Chandler,  22  Tex.  637; 
Smith  V.  Tooke,  20  Tex.  750;  Smith  v.  Perry, 
18  Tex.  510,  70  Am.  Dec.  295;  Hale  v.  Bickett, 
34  Tex.  Civ.  App.  369,  78  S.  W.  531. 

Vermont. — Newbury  Bank  v.  Baldwin,  31 
Vt.  311;  Barnard  v.  Henry,  25  Vt.  289;  Ives 
i-.  .Strong,  19  Vt.  546;  Kidder  v.  Barker,  18 
Vt.  454;  Hall  v.  Brooks,  8  Vt.  485,  30  Am. 
Dec.  485;  Hamilton  v.  Marsh,  2  Tyler  403; 
Woolcott  V.  Gray,  Brayt.  91. 

England.— ^QQ  In  re  Heiron,  12  Ch.  D.  795, 
48  L.  J.  Ch.  688,  27  Wkly.  Rep.  750. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  230. 

A  capias  ad  satisfaciendum  is  as  much  an 
execution  as  a  fieri  facias  or  any  other  writ 
of  execution,  and  the  sheriff  is  liable  for  fail- 
ure to  return  such  a  writ.  McWhorter  v, 
Marrs,  Minor  (Ala.)  376;  Phillips  v.  Vickers, 

5  Blanchf.  (Ind.)  281. 

Sheriff  liable  for  failure  to  return  vendi- 
tioni exponas.—  Johnston  v.  Governor,  2  Bibb 
(Ky.)  186,  4  Am.  Dec.  694. 

The  ordinary  fieri  facias  under  the  civil 
code  is  a  "  writ  of  execution  "  for  failure  to 
return  which  the  sheriff  is  liable.  Cynthiana 
Deposit  Bank  v.  Glenn,  1  Mete.  (Ky.)  585. 

A  constable  is  not  required  to  indorse  on 
the  execution  his  return  to  the  justice,  but  a 
manual  delivery  of  it,  with  the  moneys  col- 
lected, to  the  justice,  relieves  him  from  lia- 
bility for  failure  to  return  the  execution. 
Hunt  V.  Barry,  6  N.  Y.  Suppl.  568,  16  N.  Y. 
Civ.  Proc.  362. 

21.  Alabama. —  Neale  V.  Caldwell,  3  Stew. 
134. 

Arkansas. —  Wilson  v.  Young,  58  Ark.  593, 
25  S.  W.  870;  Atkinson  v.  Heer,  44  Ark.  174. 

Illinois. —  Calhoun  County  Ct.  r.  Buck,  27 
111.  440. 


Indiana. —  Phillips  V.  Vickers,  5  Blackf . 
281. 

Kentucky. —  Cynthiana  Deposit  Bank  v. 
Glenn,  1  Mete.  585;  Bruce  v.  Dyall,  5  T.  B. 
Mon.  125;  Com.  v.  Begley,  66  S.  W.  754,  23 
Ky.  L.  Rep.  1985. 

Louisiana. —  Laforet  V,  Webster,  23  La. 
Ann.  253;  Taylor  v.  Hancock,  19  La.  Ann. 
466;  Webb  v.  Kemp,  2  La.  Ann.  370. 

Massachusetts. —  McGregor  v.  Brown,  5 
Pick.  170,  holding  that  where  the  return-day 
of  an  execution  levied  on  land  falls  within  the 
time  allowed  by  law  for  recording  the  execu- 
tion, if  the  officer  does  not  either  cause  it  to 
be  duly  recorded,  or  return  it  into  the  clerk's 
office  on  or  before  the  return-day,  or  deliver  it 
to  the  creditor  in  season  to  be  put  upon 
record,  he  will  be  liable  to  the  creditor  for  the 
value  of  the  land  lost  by  his  neglect. 

Missouri. —  Milburn  V.  State,  11  Mo.  188, 
47  Am.  Dec.  148. 

Neiv  York. —  Brookfield  V.  Remsen,  1  xVbb. 
Dec.  210;  McGuire  v.  Bausher,  52  N.  Y.  App. 
Div.  276,  65  N.  Y.  Suppl.  382. 

Pennsylvania. —  Amey  v.  Kennedy,  1  Aslim. 
160;  McClain  v.  Smith,  7  Leg.  Int.  183.  But 
com.pare  Com.  v.  Magee,  8  Pa.  St.  240,  248, 
44  Am.  Dec.  509,  where  it  is  said:  "The 
non-return  of  the  first  execution  until  after 
November  Terni,  is  not  such  negligence  as  of 
itself  makes  the  sheriff  liable  to  an  action. 
Though  it  would  be  better,  regularh',  to  make 
return  of  all  such  writs,  it  seems  to  be  settled 
he  need  not  do  so,  unless  specially  ruled." 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  230. 

Evidence  sufficient  to  show  that  return  was 
made  at  proper  time  see  Ryan  r.  Young,  147 
Ala.  660,  41  So.  954. 

An  officer  who  neglects  to  return  a  fee  bill 
within  ninety  days  from  the  date  thereof  be- 
comes liable  to  pay  tlie  same.  People  r. 
Roper,  5  111.  560. 

No  matter  how  shortly  before  the  return- 
day  the  writ  is  received,  the  officer  is  liable  if 
he  fails  to  return  it.  (.'ownii  r.  Sldun,  !t."i 
Tenn.  424,  32  S.  W.  388;  Challiu  r.  Stuart.  1 
Baxt.  (Tenn.)  2{)6 ;  Smith  r.  Gilmore,  3  Sneed 
(Tenn.)  481. 

22.  Brookfield  r.  Remsen,  1  Abb.  Dec 
(N.  Y.)  210,  4  Transcr.  Apj).  278. 

23.  Destrehan  r.  Garcia.  2  Rob.  (La.)  201. 
holding  that  a  statement  in  the  judgment  that 
a  writ  was  issued  was  not  sunicitMit. 

24.  Destrehan  r.  Garcia,  2  Rob.  (La.)  291. 

25.  Burk  r.  Campbell.  15  Joluis.  (X.  Y.) 
456. 

26.  INFusser  r.  ^ravnard.  55  Iowa  197,  6 
N.  W.  55,  7  N.  W.  500:  State  r.  Case.  77  Mo. 
247  [folloicing  Stevenson  r.  Judy,  49  Mo.  221] 
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has  also  been  held  that  an  execution  creditor  may  recover  nominal  damages 
against  a  sheriff  for  neglect  to  return  an  unsatisfied  execution,  although  he  may 
have  sustained  no  damages  in  consequence  thereof;  for,  where  there  is  a  neglect 
of  duty,  the  law  presumes  that  damages  have  been  sustained.^^ 

e.  Right  to  Excuse  Default.  As  a  general  rule  the  liability  of  a  sheriff  or 
constable  for  failure  to  return  a  writ  within  the  proper  time  is  not  absolute,  but 
he  may  be  relieved  of  hability  upon  a  showing  of  circumstances  which  excuse  his 
default.2^ 

d.  Particular  Matters  Affecting  Liability  —  (i)  Yalidity  of  Process  or 
Judgment.  Where  an  execution  is  issued  from  competent  authority  and  duly 
authenticated  an  officer  cannot  escape  liability  for  failure  to  return  the  same  by 
setting  up  that  the  writ  is  irregular,  or  founded  upon  an  erroneous  or  voidable 
judgment. But  a  sheriff  has  been  held  not  liable  for  failure  to  return  a  writ 
which,  although  regular  on  its  face,  is  issued  upon  a  void  judgment;  or  is  not 
founded  upon  any  judgment. 

(ii)  Ownership  of  Property.  A  sheriff  who  is  sued  for  failing  to  return  an 
attachment  may  show  in  mitigation  of  damages  that,  by  a  mortgage  and  sale  of  the 
property  levied  on,  previous  to  its  seizure,  defendant  had  parted  with  his  interest.^* 

(in)  Uncollect  ABILITY  of  Debt.  A  sheriff  may  avoid  hability  for 
failure  to  return  an  execution  by  showing  that  the  money  for  which  the  writ 
issued  could  not  have  been  collected  by  the  use  of  proper  official  diligence,-^^ 


(holding  that  a  sheriff  is  not  liable,  even  for 
nominal  damages,  for  failure  to  return  an 
execution  at  the  time  fixed  by  law,  where  no 
damages  are  proved)  ;  Webster  V.  Quimby,  8 
N.  H.  382;  Com.  v.  Lelar,  1  Phila.  (Pa.) 
173. 

27.  Lafiin  v.  Willard,  16  Pick.  (Mass.)  64, 
26  Am.  Dec.  629. 

28.  Alabama. — ■  Starnes  v.  Pierce,  2  Port. 
227. 

Arkansas. —  Bickham  v.  Kosminsky,  74  Ark. 
413,  86  S.  W.  292. 

Kentucky. —  Bassett  v.  Bowmar,  3  B.  Mon. 
325  [approving  Thompson  v.  Ross,  1  J.  J. 
Marsh.  600]  (holding  that  if  the  failure  of  a 
sheriff  to  return  an  execution  arise  hona  fide 
from  such  casualties,  inadvertencies,  mistakes, 
or  omissions  as  men  of  ordinary  prudence  are 
subject  to,  a  good  cause  such  as  will  relieve 
him  of  liability  under  the  statute  is  made 
out)  ;  Waring  v.  Thomas,  1  Litt.  253;  Wilson 
V.  Huston,  4  Bibb  332. 

Louisiana. —  James  v.  Thompson,  12  La. 
Ann.  174  [following  Miller  V.  Roy,  10  La. 
Ann.  744 ;  Lay  v.  Boyce,  3  La.  Ann.  622] ; 
Webb  V.  Kemp,  2  La.  Ann.  370. 

Pennsylvania. —  Keller  v.  Clark,  6  Watta 
&  S.  534. 

Texas.— ^miih  v.  Perry,  18  Tex.  510,  70 
Am.  Dec.  295. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  235. 

29.  Directions  of  party  or  attorney  see  su- 
pra, V,  A,  9. 

Non-payment  of  fees  see  supra,  IV,  E,  1. 

30.  Alabama.—  Shute  v.  McRae,  9  Ala.  931; 
Samples  v.  Walker,  9  Ala.  726 ;  McRae  V.  Col- 
clough,  2  Ala.  74;  Bondurant  V.  Woods,  1 
Ala.  543;  Anderson  v.  Cunningham,  Minor 
48. 

Arkansas. —  Jones  v.  Goodbar,  60  Ark.  182, 
29  S.  W.  462;  Hawkins  v.  Tyler,  56  Ark.  45, 
19  S.  W.  105,  35  Am.  St.  Rep.  82. 

[V,  J,  1,  b] 


Kentucky. —  Wilson  v.  Huston,  4  Bibb  332. 

Tennessee. —  Cowan  v.  Sloan,  95  Tenn.  424, 
32  S.  W.  388;  Webb  v.  Armstrong,  5  Humphr. 
379. 

Te^cas.— See  Griswold  v.  Chandler,  22  Tex. 
637. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  235. 
Variance  between  judgment  and  execution. 

—  Where  an  execution  recites  that  the  judg- 
ment on  which  it  purports  to  have  been  issued 
is  for  an  amount  greater  than  the  actual  judg- 
ment in  the  case,  the  officer  to  whom  it  is 
issued  is  not  liable  to  amercement  for  neglect- 
ing to  return  it  until  after  its  return-day. 
Fisher  v.  Franklin,  38  Kan.  251,  16  Pac.  341. 

31.  Godbold  v.  Planters',  etc..  Bank,  4  Ala, 
516;  Anderson  v.  Cunningham,  Minor  (Ala.) 
48;  Norris  v.  State,  22  Ark.  524  (holding 
that  it  is  no  excuse  to  a  sheriff  for  failing  to 
return  an  execution  issued  on  a  judgment  on 
a  forfeited  delivery  bond  that  the  surety  in 
the  delivery  bond  was  a  married  woman)  ; 
Cowan  V.  Sloan,  95  Tenn.  424,  32  S.  W.  388; 
Perdue  v.  Dodd,  1  Lea  (Tenn.)  710;  Cannon 
V.  Wood,  2  Sneed  (Tenn.)  177;  Griswold  v. 
Chandler,  22  Tex.  632. 

32.  Godbold  v.  Planters',  etc.,  Bank,  4  Ala. 
516;  People  v.  W^hitehead,  90  111.  App.  614. 

33.  Shute  V.  McRae,  9  Ala.  931;  Godbold  v. 
Planters',  etc.,  Bank,  4  Ala.  516. 

34.  Governor  v.  Baker,  14  Ala.  652. 

35.  Louisiana. —  Miller  v.  Roy,  10  La.  Ann. 
744 ;  Lay  v.  Boyce,  3  La.  Ann.  622. 

Nebraska. —  Crooker  v.  Melick,  18  Nebr. 
227,  24  N.  W.  689  [follouyed  in  Hellman  i: 
Spielman,  19  Nebr.  152,  27  N.  W.  131]. 

New  York. —  In  an  action  against  a  sheriff 
for  failure  to  return  an  execution  he  can 
show,  in  mitigation  of  damages,  that  defend- 
ant had  no  property  out  of  which  the  debt 
could  have  been  levied  (Ledyard  v.  Jones,  7 
N.  Y.  550  [affirming  4  Sandf.  67];  Hum- 
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unless  the  statute  makes  him  absolutely  liable  for  the  debt  upon  failure  to  return 
the  writ.^^ 

(iv)  Insolvency  of  Defendant.  A  mere  showing  that  the  execution 
defendant  was  insolvent  does  not  absolve  the  sheriff  from  liability  for  failure  to 
return  the  execution,^^  as  this  does  not  necessarily  establish  that  the  debt  was  not 
collectable,^^  especially  where  there  is  other  evidence  tending  to  show  that  defend- 
ant owned  property  subject  to  execution  and  within  the  sheriff's  jurisdiction. 
But  the  sheriff  may  show  the  insolvency  of  the  debtor  in  mitigation  of  damages/"- 
and  proof  of  this  fact  and  that  the  debtor  had  no  property  out  of  which  any  part 
of  the  debt  could  have  been  collected  exempts  the  officer  from  more  than  nominal 
damages. 

(v)  Levy  ON  Plaintiff's  Interest  IN  Judgment.  In  an  action  against 
a  sheriff  for  failure  to  return  an  execution  it  may  be  proved,  in  mitigation  of  dam- 
ages, that  prior  to  the  return-day  plaintiff's  interest  in  the  judgment  was  levied 
upon  by  virtue  of  an  attachment,  and  was  liable  to  be  applied  thereon;  and  in 
such  case  plaintiff  is  entitled  to  nominal  damages  only.*^ 

(vi)  Payment  to  Plaintiff  of  Amount  Due.  While  it  has  been  held 
that  where  plaintiff  has  received  payment  of  the  amount  due  him,  he  cannot  hold 
the  sheriff  liable  in  damages  for  a  failure  to  return  or  delay  in  returning  the  writ,^^ 


phrey  v.  Hathorn,  24  Barb.  278),  or  not 
enough  property  to  satisfy  the  same  (Hum- 
phrey V.  Hathorn,  supra;  Pardee  v:  Robert- 
son, 6  Hill  550). 

Texas. —  Griswold  i\  Chandler,  22  Tex. 
637. 

ll  Vermont. —  Kidder  v.  Barker,  18  Vt.  454 
[followed  in  Ives  v.  Strong,  19  Vt.  546],  hold- 
ing that  the  fact  that  neither  the  body  nor 

I  '  any  property  of  an  execution  defendant  was 
within  the  territorial  jurisdiction  of  an  offi- 
cer, while  the  execution  was  in  his  hands, 
goes  in  mitigation  of  damages  in  an  action 
against  the  officer  for  failure  to  return  the 
writ. 

S  See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
f    stables,"  §  235. 

Actual  notice  to  plaintiff. —  The  fact  that 
I  the  sheriff  notified  plaintiff  of  his  inability 
1     to  find  any  property,  and  of  defendant's  re- 

fusal  to  give  up  any  when  demanded,  is  suffi- 
|!  cient  to  relieve  the  sheriff  from  liability  for 
jj  failure  to  return  the  writ,  as  plaintiff  is 
|!     thereby  as  fully  notified  of  the  officer's  in- 

ability  to  execute  the  writ  as  he  would  have 
I     been  by  a  return  to  that  effect  made  on  the 

writ  within  the  legal  delay.    Lay  V.  Boyce,  3 

La.  Ann.  622. 

36.  See  infra,  IX,  H,  5. 

37.  Insolvency  generally  see  Insolvency, 
22  Cyc.  1249. 

38.  Alabama. —  Noble  V.  Whetstone,  45  Ala. 
361  (bankruptcy)  ;  Harris  v.  Bradford,  4 
Ala.  214. 

Arkansas.—  Atkinson  v.  Heer,  44  Ark.  174; 
-     Herr  v.  Atkinson,  40  Ark.  377. 

Kentucky. —  Basset  V.  Bowman,  3  B.  Mon. 
325. 

Louisiana. —  Holmes  v.  Dunn,  13  La.  Ann. 
[      153;  Brand  v.  Wilkinson,  11  La.  Ann.  273; 

Magee  v.  Robins,  2  La.  Ann.  411. 
I  Massachusetts. —  Gallup  v.  Robinson,  11 
t  Gray  20,  holding  that  proceedings  in  insol- 
vency against  a  judgment  debtor  will  not  de- 
prive the  judgment  creditor  from  recovering 
at  least  nominal  damages  against  a  deputy 


sheriff  for  his  neglect  to  return  an  execution 
issued  on  the  judgment. 

Pennsylvania. —  McClain  r.  Smith,  4  Pa 
L.  J.  Rep.  452. 

Tennessee. —  Cowan  v.  Sloan,  95  Tenn.  424, 
32  S.  W.  388;  Chaffin  r.  Stuart,  1  Baxt.  296; 
Porter  v.  Burton,  10  Heisk.  415;  Fowler  v. 
McDaniel,  6  Heisk.  529 ;  Webb  f  .  Armstrong, 
5  Humphr.  379. 

Texas.— Griswold  v.  Chandler,  22  Tex.  637; 
Hale  V.  Bickett,  34  Tex.  Civ.  App.  369,  78 
S.  W.  531. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables "  §  235 

39.  Griswold  v.  Chandler,  22  Tex..  637,  640, 
where  it  is  said:  "A  debtor  may  be  hope- 
lessly insolvent,  and  yet  a  diligent  judgment 
creditor  may  make  his  money  upon  execution, 
if  officers  of  the  law  do  their  duty." 

40.  Hale  v.  Bickett,  34  Tex.  Civ.  App.  369, 
78  S.  W.  531. 

41.  Varrill  v.  Heald,  2  Me.  91. 

Release  on  poor  debtor's  bond. —  Where  a 
sheriff"  arrested  a  debtor,  who  gave  a  poor 
debtor's  bond,  which  was  approved  by  two 
justices,  and  the  debtor  was  released,  but 
neither  the  execution  nor  the  bond  was  re- 
turned into  the  clerk's  oftice,  the  sheriff  was 
permitted  to  show  in  mitigation  of  damages, 
in  an  action  against  liini  for  neglecting  liis 
official  duty,  that  the  obligors  were  insolvent 
and  unable  to  pay  the  debt.  Ware  r.  Fowler, 
24  Me.  183. 

42.  Smith  V.  Perry,  IS  Tex.  510,  70  Am 
Dec.  295. 

43.  Wehle  r.  Conner,  69  N.  Y.  546  [rcrcrs- 
ing  41  N.  Y.  Sujum-.  Ct.  201]. 

44.  Powell  r.  Massey-IIeriKhm  Shoe  Co..  09 
Ark.  79,  62  S.  W.  66  (liolding  that  whore, 
subsequent  to  the  return  of  an  execution,  an 
amount  was  jiaid  to  nhiintiff's  attorney  suffi- 
cient to  discharge  (lie  jmlgniont  on  whieli 
the  execution  was  issued,  plaint ilT  could  not 
maintain  an  action  against  the  sheriff  for  fail- 
ure to  return  the  execution  witliin  (ho  pro- 
scribed time,  since  the  nceeptaneo  of  payment 
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or  at  least  he  can  recover  only  nominal  damages  for  the  default. ^'^  There  is  also 
authority  for  the  view  that  the  failure  to  return  an  execution  within  the  time  pre- 
scribed by  law  fixes  the  Hability  of  the  officer,  which  cannot  be  discharged  by  a 
subsequent  tender  of  the  amount  due.*® 

(vii)  COLLECTABILITY  OF  DEBT.  The  fact  that  the  debt  is  still  collectable 
cannot  serve  to  mitigate  the  damages  in  an  action  against  a  sheriff  for  failure  to 
return  an  execution.*^ 

(viii)  Compromise  of  Action.  The  fact  that  plaintiff  and  defendant  in 
attachment  made  a  compromise  by  which  a  portion  of  the  property  was  released 
from  the  attachment  and  the  rest  delivered  to  plaintiff  is  no  excuse  for  not  duly 
returning  the  attachment.*^ 

(ix)  Unsuccessful  Effort  to  Make  Return.  A  sheriff  is  not  excused 
from  liabihty  for  failure  to  return  an  execution  by  the  fact  that  he  had  indorsed  a 
return  on  the  writ  and  had  gone  to  the  clerk's  office  to  file  the  same,  but  did  not 
do  so  because  of  the  absence  of  the  clerk,  where  it  does  not  appear  that  the  filing 
could  not  have  been  made  at  another  time.^^  But  where  a  sheriff  acted  in  good 
faith  in  attempting  to  return  an  execution  emanating  from  another  county,  and 
actually  included  it  in  a  letter  for  the  purpose  of  returning  it,  and  put  it  in  the 
post-office  addressed  to  the  proper  place,  he  was  held  not  liable,  although  there  was 
a  mistake  in  the  name  of  the  person  to  whom  it  was  addressed. 

(x)  Offer  to  Deliver  Writ  to  Proper  Officer.  A  sheriff  or  constable 
may  be  protected  from  liability  as  for  failure  to  return  a  writ  by  the  fact  that  he 
has  offered  to  deliver  the  same  to  the  proper  officer  before  the  return-day.^^  But 
where  the  law  requires  a  writ  to  be  returned  to  the  court  and  not  to  the  clerk,  it 
is  not  a  sufficient  excuse  to  an  officer  for  neglecting  to  return  a  process  to  the  proper 
term  of  the  court  that  he  had  tendered  it  to  the  clerk,  who  had  refused  to  receive 
it,  or  that  the  clerk  had  died  during  the  term.^^ 

(xi)  Undertaking  of  Plaintiff  to  Return  Writ.  Where  plaintiff'  in 
execution  undertakes  to  return  the  writ  and  the  sheriff  delivers  it  to  him  for  that 
purpose,  he  cannot  hold  the  sheriff  responsible  for  his  own  neglect  in  failing  to 
return  the  writ  within  the  time  prescribed  by  law.^* 

(xii)  Indorsement  of  Return  on  Writ.  The  mere  indorsement  of  a 
return  on  an  execution  does  not  avoid  the  liability  of  the  sheriff  for  a  failure  to 
make  an  actual  return  to  the  clerk  of  the  execution  itself  within  the  time  required 
by  law.-^^ 

(xiii)  Renewal  of  Writ.   A  sheriff  is  not  liable  for  failure  to  return  an 


of  the  judgment  constituted  a  waiver  of  any 
elaim  against  the  sheriff)  ;  Evans  v.  Boggs,  2 
Watts  &  S.  (Pa.)  229  (holding  that  a  con- 
stable is  not  liable  for  not  returning  an  exe- 
cution where  the  judgment  was  paid  before 
the  execution  issued)  ;  Bellows  v.  Allen,  23 
Vt.  169  (holding  that  a  payment  of  the 
amount  of  the  execution  by  the  sureties  of 
the  debtor  and  an  assignment  of  the  execution 
to  them  extinguishes  the  right  of  action 
against  the  sheriff,  which  cannot  be  revived 
by  a  reassignment  of  the  judgment  and  execu- 
tion to  the  creditor). 

45.  Governor  v.  Baker,  14  Ala.  652. 

46.  Chaffin  v.  Crutcher,  2  Sneed  (Tenn.) 
360. 

47.  Ledyard  v.  Jones,  7  N.  Y.  550  [a-ffirm- 
ing  4  Sandf.  67,  and  overruling  Stevens  V. 
Rowe,  3  Den.  (N.  Y.)  327].  But  compare 
Wooloott  V.  Gray,  Brayt.  (Vt.)  91,  holding 
that  in  an  action  for  failure  to  return  process 
the  sheriff  may  show,  in  mitigation  of  dam- 
ages, that  the  original  defendants  are  within 
reach  of  process  and  responsible. 
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48.  Compromise  generally  see  Compromise 
AND  Settlement,  8  Cyc.  499. 

49.  Womack  v.  Bird,  63  Ala.  500. 

50.  Atkinson  v.  Heer,  44  Ark.  174. 

51.  Thompson  v.  Ross,  1  J.  J.  Marsh.  (Ky.) 
600.  See  also  Wilson  v.  Huston,  4  Bibb  (Ky.) 
332. 

52.  Loveless  v.  State,  64  Ark.  205,  41  S.  W. 
418,  so  holding  in  a  case  where  a  constable 
was  given  an  execution  which  should,  by  law, 
have  been  returned  on  the  14th  of  February, 
and  on  the  12th  of  February,  the  constable 
having  the  execution  with  him,  ready  to  be 
returned,  met  the  justice  who  issued  it,  and 
told  him  he  was  ready  to  return  it,  and  the 
justice  told  the  constable  that  he  was  going 
away,  and  that  he  should  leave  it  with  a  cer- 
tain person  at  his  store,  which  direction  the 
constable  obeyed,  but  the  execution  was  not 
filed  by  the  justice  until  his  return  on  Febru- 
ary 16. 

53.  Hamlin  v.  March,  31  N.  C.  35. 

54.  Vastbinder  v.  Spinks,  16  Ala.  385. 

55.  Atkinson  v.  Heer,  44  Ark.  174  {followed 
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execution  where  plaintiff  has  obtained,  directed,  or  consented  to  a  renewal  of 
the  writ;  but  the  renewal  of  an  execution  at  the  instance  of  an  officer  without 
the  consent  of  plaintiff  will  not  reheve  such  officer  from  hability  for  the  damages 
sustained  by  plaintiff  because  of  his  failure  to  make  return  of  the  execution  within 
the  time  named  in  the  writ  as  provided  by  statute.^^ 

(xiv)  Issuance  of  Second  Writ.  The  issuing  of  a  second  execution  after 
a  sheriff  has  failed  to  return  the  first  within  the  time  prescribed  does  not  release 
him  from  liability  for  his  default, although  it  has  been  held  that  in  such  case  the 
officer  is  entitled  to  credit  for  the  amount  made  on  the  subsequent  execution  in 
reduction  of  his  liability.^^ 

(xv)  Press  of  Business.  A  sheriff  cannot  excuse  his  failure  to  return  an 
execution  by  alleging  that  he  had  more  official  business  than  he  and  his  deputies 
could  perform. 

(xvi)  Illness  of  Emplo  yee.  It  is  no  excuse  for  the  failure  of  a  sheriff  to  return 
an  execution  that  he  was  deprived  of  the  services  of  his  clerk  on  account  of  illness. 

(xvii)  Indulgence  to  Officer.  Mere  indulgence,  without  consideration, 
by  an  execution  creditor  to  an  officer  who  has  collected  the  money  affords  him  no 
excuse  for  failing  to  make  the  proper  return  of  the  execution. 

(xviii)  Mistake  as  to  Time  For  Return.  An  officer  cannot  escape 
liability  for  failure  to  return  process  within  the  proper  time  by  showing  that  the 
default  was  due  to  his  mistake  as  to  the  time  for  making  the  return. 

(xix)  Loss  of  Writ.  The  fact  that  an  execution  was  mislaid  and  could  not 
be  found  after  a  most  careful  search  has  been  held  a  sufficient  excuse  for  failure 
to  return  it.^* 

(xx)  Abolition  of  Writ.  A  sheriff  cannot  be  made  liable  for  failing  to 
return  a  writ  where  such  writ  has  been  abolished  by  statute  before  the  return-day.®^ 

(xix)  Agency  of  Officer  For  Plaintiff.  The  fact  that  the  officer  was 
plaintiff's  agent  for  the  collection  of  a  debt  does  not  relieve  him  of  liability  in  his 
official  capacity  for  failure  to  return  an  execution  for  the  debt.®*^ 

(xxii)  Agreement  to  Postpone  Sale.  An  agreement  by  plaintiff  that 
the  sale  of  property  levied  on  be  postponed  does  not  excuse  the  officer  for  failure 
to  return  the  execution. 


in  Wilson  V.  Young,  58  Ark.  593,  25  S.  W. 
870]. 

56.  Homan  v.  Liswell,  6  Cow.  (N.  Y.)  659, 
660,  where  it  is  said:  "After  it  was  renewed, 
no  return  could  be  made  upon  it,  as  an  origi- 
nal execution;  and  after  the  plaintiff  has  as- 
sented to  an  act,  which  rendered  a  return  im- 
possible, he  cannot  have  an  action  for  not 
making  such  return." 

57.  Mc€ruire  v.  Bausher,  52  N.  Y.  App.  Div. 
276,  65  N.  Y.  Suppl.  382. 

58.  Bruce  v.  Dyall,  5  T.  B.  Mon.  (Ky.) 
125;  Kennedy  f.  Coleman,  2  Litt.  (Ky.)  6; 
Evans  v.  Boggs,  2  Watts  &  S.  (Pa.)  229; 
Cowan  V.  Sloan,  95  Tenn.  424,  32  S.  W.  388; 
Chaffin  V.  Stuart,  1  Baxt.  (Tenn.)  296; 
Barnes  v.  White,  2  Swan  (Tenn.)  442;  Doyle 
V.  Glenn,  4  Humphr.  (Tenn.)  309;  Kirkmans 
V.  Rice,  4  Humphr.  (Tenn.)  267.  See  also 
Dunnaway  v.  Collier,  2  Heisk.  (Tenn.)  10. 
But  compare  Miller  v.  Hoy,  10  La.  Ann.  744. 

A  sale  of  property  levied  on  under  a 
pluries  venditioni  exponas  does  not  relieve  the 
sheriff  of  liability  for  failure  to  return  any 
previous  process.  Sawyers  v.  Glenn,  11  Heisk. 
(Tenn.)  754. 

59.  Bruce  r.  Dyall,  5  T.  B.  Mon.  (Ky.) 
125.  But  compare  Kirkmans  v.  Rice,  4 
Humphr.  (Tenn.)  267. 


60.  McRae  v.  Colclough,  2  Ala.  74. 

61.  But  compare  Helm  i\  Gridley,  Walk. 
(Miss.)  511,  so  holding  on  the  ground  that 
such  service  could  have  been  easily  performed 
by  another. 

62.  Judy  v.  Howard,  2  Mete.  (Kv.)  44. 

63.  Bell  r.  Wycoft',  131  N.  C.  245.  42  S.  E. 
608  (holding  that  a  sheriff  is  not  relieved 
from  liability  for  failure  to  return  a  sum- 
mons within  the  time  required  by  reason  of 
the  facts  that  it  was  his  impression  that  the 
summons  was  returnable  at  a  hiter  date,  and 
that  his  failure  was  occasioned  by  endeavor- 
ing to  obtain  service)  ;  Cowan  r.  Sloan,  95 
Tenn.  424,  32  S.  W.  388  (holding  that  it  is 
no  defense  to  a  motion  for  non-return  of  an 
execution  of  a  justice  witliin  thirty  days  that 
the  sheriff"  construed  tlie  law  to  be  that  tliirty 
days  and  a  calendar  month  are  the  same). 

64.  Waring  /-.  Thomas.  1  Litt.  (Ky.)  253 
[followed  in  Ship]ien  ?'.  Curry.  3  Mete.  (Ky.) 
184,  and  appro  red  in  Thompson  r.  Ross,  1 
J.  J.  Marsh.  (Ky.)  6001. 

65.  Erey  r.  Hebenstreit.  1  Rob.  (La.)  TiiiL 
so  holding  as  to  a  cajiias  ad  satisfaciemluni. 

66.  Cowan  r.  Sh^an.  9r>  Tenn.  424,  32  S.  W. 
388;  Clingman  r.  l^avrett.  (i  llninplir.  (Tenn.) 
20. 

67.  Cowan  r.  Sloan.  Or>  Tcmui.  12L  IVl  S.  W. 
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(xxiii)  Process  Against  Sheriff.  Where  the  sheriff  has  received  process 
for  execution,  the  fact  that  he  is  defendant  therein  does  not  excuse  him  from 
making  due  return  of  it.^^ 

(xxiv)  Property  Not  Subject  to  Writ.  A  sheriff  is  hable  for  at  least 
nominal  damages  for  failure  to  return  an  attachment,  although  the  property- 
levied  on  was  not  subject  to  attachment  and  could  not  have  been  subjected  to 
any  judgment  recovered  by  plaintiff. 

(xxv)  Attachment  or  Replevin  Against  Plaintiff  in  Execu- 
tion. A  sheriff  is  not  excused  for  failure  to  return  an  execution  because  prior 
to  the  return-day  he  received  a  warrant  of  attachment  against  plaintiff,  a  copy  of 
which  he  served  on  the  judgment  debtor,  and  received  a  certificate  acknowledging 
indebtedness  to  plaintiff  in  the  amount  of  the  judgment. '^^  Neither  will  the  fact 
that  the  debt  has  been  replevied  relieve  the  sheriff  of  liability  for  failure  to  return 
an  execution. "^^ 

(xxvi)  Appeal  or  Writ  of  Error. The  taking  of  an  appeal  or  the  suing 
out  of  a  writ  of  error  does  not  excuse  a  sheriff  for  failure  to  return  an  execution 
unless  a  stay  of  execution  has  been  obtained. 

(xxvii)  Injunction  or  Restraining  Order.  While  an  injunction 
against  the  collection  of  a  debt  has  been  held  not  to  excuse  the  failure  of  a  sheriff 
to  return  an  execution  issued  therefor,  it  has  also  been  asserted  that  where  a 
sheriff  is  restrained  by  an  order  of  the  United  States  court,  made  in  a  pending 
bankruptcy  proceeding,  from  proceeding  under  an  execution,  the  time  for  the 
return  is  thereby  extended  for  as  many  days  as  the  restraining  order  is  in  force, 
and  no  action  can  be  maintained  against  him  for  failure  to  return  the  execution 
before  the  expiration  of  the  extended  time.'^^ 

(xxviii)  Return  Made  After  Commencement  of  Action.  Where 
the  return  is  made  after  the  commencement  of  an  action  against  the  sheriff  for 
faihng  to  make  a  return  of  execution,  plaintiff  can  recover  nominal  damages  only.'^^ 

(xxix)  Failure  of  Plaintiff  to  Enforce  Personal  Judgment  in 
Foreclosure  Suit.  In  an  action  by  a  mortgagee  against  a  sheriff  who  made 
a  sale  under  a  decree  of  foreclosure  to  recover  damages  for  the  sheriff's  failure  to 
return  the  order  of  sale,  whereby  plaintiff  was  prevented  from  obtaining  a  defi- 
ciency judgment,  the  sheriff  cannot  escape  liability  because  of  the  failure  of 
plaintiff  to  enforce  by  execution  a  personal  judgment  taken  in  the  foreclosure  suit.^'* 

(xxx)  Waiver  of  Default.  Where  an  execution  plaintiff  treats  the 
execution  as  being  properly  in  the  officer's  hands  after  the  return-day  he  waives 
his  right  of  action  against  the  officer  for  failure  to  return  the  writ.^^ 

(xxxi)  Termination  of  Incumbency.   A  sheriff  who  goes  out  of  office 


388;  Clingman  V.  Barrett,  6  Humphr.  (Tenn.) 
20. 

68.  Cowan  v.  Sloan,  95  Tenn.  424,  32  S.  W. 
388;  Kinzer  v.  Helm,  7  Heisk.  (Tenn.)  672. 

69.  Governor  r.  Baker,  14  Ala.  652. 

70.  Attachment  generally  see  Attachment, 
4  Cyc.  368. 

71.  Replevin  generally  see  Replevin,  34 
Cyc.  1342. 

72.  Wehle  v.  Conner,  63  N.  Y.  258  [affirm- 
ing 40  N.  Y.  Super.  Ct.  24], 

73.  Kennedy  i\  Coleman,  2  Litt.  (Ky.)  6. 

74.  See,  generally,  Appeal  and  Ekror,  2 
Cyc.  474. 

75.  Clark  v.  Carnley,  3  Code  Rep.  (N.  Y.) 
136  (holding  that  a  sheriff,  who  refuses  to 
return  an  execution  on  mere  notice  to  him 
from  defendant  of  an  appeal,  will  be  liable 
where  the  undertaking  on  which  the  stay  is 
claimed  was  invalid)  ;  People  V.  Allen,  9 
Wend.  (N.  Y.)  224. 

[V,  J,  1,  d,  (xxiii)] 


76.  Injunction  generally  see  Injunctions. 
22  Cyc.  724. 

77.  Kennedy  v.  Coleman,  2  Litt.  (Ky.)  6. 

78.  Ansonia  Brass,  etc.,  Co.  v.  Conner,  11 
Daly  (N.  Y.)  32'6  [affirming  6  N.  Y.  Civ. 
Proc.  173]. 

79.  Bechstein  V.  Sammis,  10  Hun  (N.  Y.) 
585. 

80.  Boyd  V.  Desmond,  79  Cal.  250,  71  Pac. 
755,  so  holding  on  the  ground  that,  although 
plaintiff  had  his  election  to  treat  the  judg- 
ment as  personal  or  take  an  order  of  sale,  he 
could  not  do  both,  and  the  personal  judg- 
ment could  not  be  enforced  as  such  after  the 
issuance  of  an  order  of  sale  until  the  return 
thereof  and  then  only  for  the  deficiency. 

81.  McKinley  v.  Tucker,  6  Lans.  (N.  Y.) 
214. 

Instructions  given  by  the  party  to  a  deputy 

after  the  return-day,  implying  a  consent  that 
he  may  retain  the  execution,  make  the  deputy 
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before  the  return-day  of  a  writ  cannot  be  held  hable  for  failure  to  return  the  same 
unless  he  commenced  to  execute  it  while  in  office. 

(xxxii)  Process  Not  Regularly  Delivered  to  Officer.  An  officer 
cannot  be  held  hable  for  failure  to  return  an  execution  which  was  never  regularly 
dehvered  to  him.^ 

e.  Extent  of  Liability.  An  officer  who  fails  to  return  an  execution  is 
prima  facie  liable  for  the  whole  amount  thereof, but  he  may  relieve  himself  of 
such  liability  by  showing  that  the  execution  creditor  was  not  injured  by  his 
default/^  or  not  injured  to  the  extent  of  the  entire  debt;^®  and  hence  the  general 
rule  is  that  the  liability  of  the  officer  is  for  the  actual  damages  occasioned  by  his 
neglect  to  make  the  return, except  of  course  where  a  penalty  for  such  default 


the  party's  agent,  and  discharge  the  sheriff 
from  an  accrued  cause  of  action  for  its  non- 
return. McKinley  v.  Tucker,  6  Lans.  (N.  Y.) 
214. 

82.  State  v.  Parchmen,  3  Head  (Tenn.)  609. 
See  also  Cowan  v.  Sloan,  95  Tenn.  424,  32 
S.  W.  388.- 

Delivery  of  process  to  successor. —  Under 
a  statute  providing  that,  if  an  officer  to 
whom  an  execution  has  been  delivered  go  out 
of  office  before  sucli  writ  has  been  executed, 
his  successor  shall  proceed  thereon,  a  con- 
stable who,  on  going  out  of  office,  delivered 
an  unexpired  execution  to  his  successor  is  not 
liable  for  failure  to  make  a  return.  Northern 
V.  State,  1  Ind.  113,  Smith  71. 

83.  Eash  v.  Parris,  4  Harr.  (Del.)  81. 

84.  Alabama. —  Reid  v.  Dunklin,  5  Ala. 
205;  Xeale  v.  Caldwell,  3  Stew.  134. 

Arkansas. — Bickham  v.  Kosminsky,  74  Ark. 
413,  SO  S.  W.  292. 

Georgia. —  Dobbs  V.  Murray  County,  17  Ga. 
624. 

Louisiana. —  Leforet  v.  Weber,  23  La.  Ann. 
253;  Taylor  v.  Hancock,  19  La.  Ann.  466; 
Hill  V.  Labarre,  12  La.  Ann.  419;  Magee  v. 
Robins,  2  La.  Ann.  411;  Dupuy  v.  Barlow,  4 
Mart.  N.  S.  239. 

tieio  York. —  Wehle  v.  Conner,  69  N.  Y. 
546  {reversing  41  N.  Y.  Super.  Ct.  201]; 
Swezey  v.  Lott,  21  K  Y.  481,  78  Am.  Dec. 
160;  Ledyard  v.  Jones,  7  N.  Y.  550  [affirming 
4  Sandf.  67];  Brookfield  v.  Remsen,  1  Abb. 
Dec.  210;  Bowman  v.  Cornell,  39  Barb.  69; 
Humphrey  v.  Hathorn,  24  Barb.  278;  People 
V.  Lott,  21  Barb.  130;  Carpenter  v.  Doody,  1 
Hilt.  465;  Smith  v.  Geraty,  61  Misc.  101,  112 
N.  Y.  Suppl.  1100;  Van  Praag  v.  Flack,  13 
N.  Y.  Suppl.  590;  Stevens  v.  Rowe,  3  Den. 
327;  Pardee  v.  Robertson,  6  Hill  550. 

South  Carolina. — Graham  v.  Durant,  2  Hill 
517. 

Texas.— Smith  v.  Perry,  18  Tex.  510,  70 
Am.  Dec.  295;  Hamilton  v.  Ward,  4  Tex.  356; 
Hale  V.  Bickett,  34  Tex.  Civ.  App.  369,  78 
S.  W.  531. 

Vermont.— HsiW  v.  Brooks,  8  Vt.  485,  30 
Am,  Dec.  485. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  230i  306. 

Where  the  execution  is  for  bank-notes  the 
I'alue  of  such  notes  and  not  of  specie  is  the 
measure  of  damages.  Williams  r.  Hall,  2 
Dana  (K;^.)  97. 

Deduction  for  expenses  not  permissible. — 
Where,  in  an  action  against  a  sheriff  for  not 


returning  an  execution,  no  excuse  for  his  not 
prosecuting  an  undertaking  in  replevin  is 
shown,  except  the  absence  of  an  indemnity  for 
costs,  the  sheriff  is  liable  for  the  amount  of 
the  debt,  without  deduction  for  the  expenses 
of  the  replevin,  although  the  original  bond 
given  by  plaintiff  before  levy  was  for  in- 
demnity against  all  expenses  in  consequence 
thereof.  Swezey  v.  Lott,  21  N.  Y.  481,  78 
Am.  Dec.  160. 

85.  Hoag  V.  Warden,  37  €al.  522  (holding 
that  where  a  sheriff,  after  receipt  of  an  ex- 
ecution, collected  and  paid  to  plaintiff  the 
amount,  he  was  not  liable  to  plaintiff  for  the 
amount  so  collected  as  a  measure  of  damages 
for  a  subsequent  failure  to  return  the  writ )  ; 
Ledyard  v.  Jones,  7  N.  Y.  550  [affirming  4 
Sandf.  67] ;  Humphrey  v.  Hathorn,  24  Barb. 
(N.  Y.)  278;  Carpenter  v.  Doody,  1  Hilt. 
(N.  Y.)  465;  Smith  v.  Geraty,  61  Misc. 
(K  Y.)  101,  112  N.  Y.  Suppl.  1100;  Smith 
V.  Perry,  18  Tex.  510,  70  Am.  Dec.  295;  Ham- 
ilton V.  Ward,  4  Tex.  356;  Hale  v.  Bickett,  34 
Tex.  Civ.  App.  369,  78  S.  W.  531. 

Nominal  damages  may  be  recovered,  al- 
though no  actual  damage  is  shown.  Good- 
now  V.  Willard,  5  Mete.  (Mass.)  517. 

86.  Taylor  v.  Com.,  3  Bibb  (Kv.)  356: 
Dupuy  V.  Barlow,  4  Mart.  N.  S.  (La.)  239; 
Ledyard  v.  Jones^  7  N.  Y.  550  [affirming  4 
Sandf.  67] ;  Dolson  v.  Saxton,  11  Hun  (X.  Y.) 
565;  Carpenter  v.  Doody,  1  Hilt.  (X.  Y.) 
465;  Hamilton  v.  Ward,  4  Tex.  356. 

87.  Connecticut. —  Clark  i\  Smith,  9  Conn 
379,  10  Conn.  1,  25  Am.  Dec.  47. 

Iowa. —  Musser  r.  Mavnard,  55  Iowa  107.  6 
N.  W.  55,  7  N.  W.  500.  ^ 

Kentucky. —  Com.  v.  Bradley,  4  J.  J.  ]\[arsli. 
209. 

Louisiana. —  Gasquet  v.  Robins,  2  La.  Ann. 
40'7,  holding  that  where  a  sheriff,  by  whom 
a  twelve  months'  bond  has  been  taken  for  the 
price  of  property  sold  under  execution,  neg- 
lects to  return  the  writ  and  retains  the 
bond  in  his  hands  for  more  than  eleven 
months,  and,  in  consoquonco  of  his  failure  to 
return  it,  it  is  destroyed,  he  is  liable  to  the 
creditor  for  its  anuiunt. 

Maine.— Waro  r.  Fowler,  24  Mo.  1S.">. 

Massachusdts. —  McGregor  r.  Brown.  5 
Pick.  170. 

•[fissouri. —  State  r.  Jenkins,  170  ^lo.  16, 
70  S.  W.  152 ;  Ik^nnott  r.  Vinyard.  34  .Mo.  216. 

Nchraska. —  Crooker  r.  Melick,  IS  Xebr. 
227,  24  X.  W.  680  {folloirrd  in  HoUinan  r. 
Si)iolniaii,  19  Xebr.  152.  27  X.  W.  131]. 
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is  imposed  by  statute. Where  the  officer's  default  was  intentional,  the  jury  may 
award,  in  addition  to  the  amount  of  the  debt,  the  costs  and  incidental  expenses 
incurred  by  plaintiff. In  an  action  for  failure  to  return  a  venditioni  exponas  the 
value  of  the  property  levied  on  and  which  should  have  been  sold  is  the  proper 
measure  of  damages. 

2.  Non-Entry  of  Return.  A  sheriff  who  has  seasonably  returned  a  writ  is  not 
responsible  for  the  return  not  having  been  duly  entered. 

3.  Insufficient  or  Defective  Return  —  a.  In  General.  A  sheriff  who  makes 
an  insufficient  or  defective  return  is  liable  for  the  resulting  damage,  as  such  return 
is  in  legal  effect  equivalent  to  no  return  at  all.^^ 

b.  Particular  Matters  Aflfeeting  Liability — (i)  Substitution  of  Offi- 
cers. Where  a  constable  to  whom  a  justice  directs  and  delivers  an  execution 
erases  his  name  therefrom  and  substitutes  that  of  another  constable,  to  whom  he 
delivers  the  writ,  such  other  constable  incurs  no  liability  for  making  an  insufficient 
return. 

(ii)  Acceptance  of  Return.  The  acceptance  by  a  justice  of  the  peace 
of  a  constable^s  return  to  an  execution  will  not  relieve  the  constable  from  liability, 
if  it  be  in  fact  insufficient.^^ 

(ill)  Issuance  of  Alias  Writ.  The  issuance  of  an  alias  writ  does  not 
operate  as  a  waiver  of  the  right  to  hold  the  officer  liable  for  an  insufficient  return 
on  the  original  writ.^^ 

(iv)  Acceptance  of  Part  of  Debt.  A  plaintiff  in  execution  who  receives 
a  part  of  his  debt,  which  has  been  made  by  the  officer,  does  not  thereby  waive  the 
right  to  hold  the  officer  liable  for  an  insufficient  return  of  the  writ.^^ 

4.  False  Return  —  a.  In  General.  A  sheriff  or  constable  who  makes  a  false 
return  to  process  in  his  hands  is  liable  therefor     but  the  mere  fact  that  an  officer's 


New  Hampshire. —  Grafton  Bank  v.  White, 
17  N.  H.  389. 

New  York. —  Dolson  v.  Saxton,  11  Hun 
565;  Carpenter  v.  Doody,  1  Hilt.  465;  Brown 
V.  Jones,  1  Hilt.  204,  3  Abb.  Pr.  80.  See 
also  McGuire  v.  Bausher^  52  N.  Y.  App.  Div. 
276,  65  N.  Y.  Suppl.  382. 

Texas. —  Crow  v.  State,  24  Tex.  12;  Hamil- 
ton V.  Ward,  4  Tex.  356. 

Vermont. — 'Hamilton  V.  Marsh,  2  Tyler 
403. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  230,  306. 

88.  Penalty  for  failure  to  return  process 
see  infra,  IX,  D,  1. 

89.  Dobbs  V.  Murray  County,  17  Ga.  624. 

90.  Johnston  r.  Gwathney,  2  Bibb  (Ky.) 
186,  4  Am.  Dec.  694. 

91.  Hall  V.  Monroe,  73  Me.  123;  Gregivere 
V.  Chalker,  125  Mich.  80,  83  N.  W.  1024. 
See  also  Frink  v.  Scovel,  2  Day  (Conn.)  480. 

92.  Kentucky. —  Bartlett  V.  Marshall,  2 
Bibb  467. 

Missouri. —  State  v.  Johnson^  78  Mo.  App. 
569. 

Pennsylvania. —  Shover  v.  Funk,  5  Watts  & 
S.  457.  ^ 

Tennessee. —  Cowan  v.  Sloan,  95  Tenn.  424, 
32  S.  W.  388 ;  Dunnaway  v.  Collier,  2  Heisk. 
10;  Wingfield  v.  Crosby,  5  Coldw.  241;  Has- 
sell  V.  Southern  Bank,  2  Head  381 ;  McCrory 
V.  ChafRn,  1  Swan  307;  Mullins  v.  Johnson. 
3  Humphr.  396. 

Vermont. —  Howes  v.  Spieer,  23  Vt.  508. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  233. 

[V,  J,  1,  e] 


A  return  "stopped  by  order  of  the  plain- 
tiff "  is  a  good  return  because  plaintiff  has 
the  control  of  the  execution.  State  v.  Mc- 
Donald, 9  Humphr.  (Tenn.)  606. 

93.  State  r.  McDonald,  9  Humphr.  (Tenn.) 
606;  Harman  v.  Childress,  3  Yerg.  (Tenn.) 
327. 

94.  Farley  v.  Newton,  1  Pa.  Super.  Ct.  300. 

95.  Shover  v.  Funk,  5  Watts  &  S.  (Pa.) 
457;  Daniel  v.  Buss,  4  Whart.  (Pa.)  56. 

96.  Barnes  v.  White,  2  Swan  (Tenn.j  442 
[follovjed  in  Dunnaway  v.  Collier,  2  Heisk. 
(Tenn.)  101. 

A  sale  of  property  levied  on  under  a 
pluries  venditioni  exponas  does  not  relieve 
the  sheriff  of  liability  for  an  insufficient  re- 
turn of  any  previous  process.  Sawyers  v. 
Glenn,  11  Heisk.  (Tenn.)  754. 

97.  Barnes  v.  White,  2  Swan  (Tenn.)  442 
[follov-ed  in  Dunnaway  v.  Collier,  2  Heisk. 
(Tenn.)  10]. 

98.  Statutory  penalty  for  false  return  see 
infra,  IX,  D,  1. 

99.  Alabama. —  Martin  V.  Barney,  20  Ala. 
369. 

Arkansas. —  Hearn  v.  Ayres,  77  Ark.  497, 
92  S.  W.  768. 

Oo^orario.— People  v.  Finch,  19  Colo.  App. 
512,  76  Pac.  1120. 

Connecticut. —  Frost  v.  Dougal,  1  Day  128. 

Florida.— McJ^eod  v.  Ward,  9  Fla.  18. 

Georgia. —  Duncan  v.  Webb,  7  Ga.  187. 

Illinois. —  Bowen  V.  Parkhurst,  24  111.  257; 
Dunlap  V.  Berry,  5  111.  327,  39  Am.  Dec.  413; 
Brother  f.  Cannon,  2  111.  200. 

Indiana. —  Stevens  v.  Beckes,  3  Blackf.  88. 
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return  is  erroneous  in  some  respect  does  not  subject  him  to  liability  unless  the 
error  is  properly  attributable  to  some  official  misconduct  or  negligence.^ 

b.  What  Constitutes  False  Return  A  false  return  is  defined  as  a  return 
made  by  the  sheriff  or  other  ministerial  officer  to  a  writ  in  which  is  stated  as  a  fact 
something  contrary  to  the  truth  and  injurious  to  one  of  the  parties  or  to  someone 
having  an  interest  in  it;^  and  as  there  is  an  obvious  distinction  between  a  false 


Kentucky. —  Com.  v.  Booker,  6  Dana  441; 
Taylor  v.  Com.,  3  Bibb  356. 

Louisiana. —  Balfour  v.  Browder^  6  Mart. 
N.  S.  708;  Fisk  v.  Browder,  6,Mart.  N.  S. 
691. 

Maine. —  Remick  v.  Wentworth,  89  Me.  392, 
36  Atl.  622;  Thayer  v.  Roberts,  44  Me.  247; 
Nash  V.  Whitney,  39  Me.  341;  Norton  v. 
Valentine,  15  Me.'  36;  Kidder  v.  Parlin,  7  Me. 
80;  Eaton  v.  Ogier,  2  Me.  46. 

Massachusetts. —  Simmons  v.  Richards,  171 
Mass.  281,  50  N.  E.  617  (holding  that  in  an 
action  by  the  surety  on  the  recognizance  given 
by  a  judgment  debtor  on  his  arrest  on  execu- 
tion, against  the  officer  for  making  a  false 
return  on  such  execution,  on  the  ground  that 
there  had  been  a  prior  arrest  thereon,  and 
that,  therefore,  the  arrest  in  question  was 
illegal,  although  such  illegality  was  not  ap- 
parent on  the  face  of  the  record,  it  was 
proper  to  submit  such  issues  to  the  jury,  as 
defendant's  return  of  arrest  was  conclusive  as 
to  the  parties  and  privies,  and  plaintiff  could 
not  defend  against  such  recognizance,  in  an 
action  thereon,  by  contradicting  such  re- 
turn) ;  Woods  i*.  Varnum,  21  Pick.  165; 
Whitaker  v.  Sumner,  9  Pick.  308;  Caesar  v. 
Bradford,  13  Mass.  169;  Weld  v.  Bartlett,  10 
Mass.  470;  Brinley  v.  Allen,  3  Mass.  561. 

Michigan. —  Prosser  v.  Coots,  50  Mich.  262, 
15  N.  W.  448. 

Missouri. —  State  v.  Finn,  87  Mo.  310; 
State  V.  Case,  77  Mo.  247;  State  v.  Harring- 
ton, 28  Mo.  App.  287;  State  v.  Wolff,  13 
Mo.  App.  285;  State  v.  Finn,  11  Mo.  App. 
400. 

New  York. —  Bacon  v.  Cropsey,  7  N.  Y. 
195;  Dorrance  v.  Henderson,  27  Hun  206 
[affirmed  in  92  N.  Y.  406]  ;  Williams  r. 
Lowndes,  1  Hall  579;  Camp  v.  Chamberlain,  5 
Den.  198;  Tomlinson  v.  Rowe,  Lalor  410; 
Curtis  V.  Patterson,  8  Cow.  65;  Green  v.  Fer- 
guson, 14  Johns.  389. 

Xorth  Carolina. —  Martin  v.  Martin,  50 
N.  C.  349. 

Pennsylvania. —  McMichael  v.  McKeon,  10 
Pa.  St.  143;  Forsyth  v.  Dickson,  1  Grant 
26;  Jacobs  i".  People's  Electric,  etc.,  Co., 
21  Pa.  Co.  Ct.  492;  Sawyer  v.  Curtis,  2  Ashm. 
127;  Com.  v.  Lelar,  1  I^hila.  336. 

Tennessee. —  Shaw  v.  Holmes,  4  Heisk.  692; 
McBee  v.  State,  Meigs  122. 

Texas.— Bsxle  v.  Bickett,  (Civ.  App.  1904) 
78  S.  W.  531. 

United  States. —  Pierce  v.  Strickland,  19 
Fed.  Cas.  No.  11,147,  2  Story  292. 

England. —  Dennis  V.  Whetham,  L.  R.  9 
Q.  B.  345,  43  L.  J.  Q.  B.  129,  30  L.  T.  Rep. 
N.  S.  514,  22  Wkly.  Rep.  571  ;  Mullett  v. 
Challis,  16  Q.  B.  239,  15  Jur.  243,  20  L.  J. 
Q.  B.  161,  71  E.  C.  L.  239;  Holmes  i:.  Clifton, 
10  A.  &  E.  673,  8  L.  J,  Q.  B.  247,  2  P.  &  D. 
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556,  4  P.  &  D.  112,  37  E.  C.  L.  357;  Wordall 
V.  Smith,  1  Campb.  332;  Stubbs  v.  Lainson,  5 
Dowl.  P.  C.  162,  2  Gale  122,  5  L.  J.  Exch. 
240,  1  M.  &  W.  728,  Tyrw.  fe  G.  1000;  Jones 
V.  Clayton,  4  M.  &  S.  349. 

Canada. —  Tower  v.  Stephenson,  10  N. 
Brunsw.  93;  Young  v.  Moderwell,  14  U.  C. 
C.  P.  143;  McKee  v.  Woodruff,  13  U.  C.  C.  P. 
583;  Young  v.  Baby,  4  U.  C.  C.  P.  537; 
Hewitt  V.  Corbett,  15  U.  €.  Q.  B.  39 ;  Decatur 
V.  Jarvis,  3  U.  C.  Q.  B.  133;  Mead  r.  Hamil- 
ton, 2  U.  C.  Q.  B.  135.  See  also  Upper 
Canada  Bank  v.  Macfarlane,  4  U.  C.  Q.  B. 
396. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  236. 

Where  a  sheriff  is  directed  to  levy  on 
money  supposed  to  be  in  his  possession,  he 
is  not  liable  as  for  a  false  return  because  he 
ought  to  have  had  a  given  balance  in  his 
hands  after  paying  former  writs,  although  in 
fact  he  had  not,  for  if  he  had  never  received 
the  money,  or  had  misappropriated  it  to  otlfer 
debts,  he  could  not  lew  on  it  under  such 
writ.'  Crow  v.  Com.,  15"^  Leg.  Int.  (Pa.)  36. 

1.  Strout  V.  Pennell,  74  Me.  260  (holding 
that  where  a  sheriff,  in  levying  an  execution 
on  land  to  the  best  of  his  ability  and  without 
negligence,  returned  that  the  appraisers  were 
disinterested  men,  when  in  fact  one  of  them 
was  not  disinterested,  a  person  holding  a 
mortgage  of  later  date  than  the  attachment  in 
the  suit  upon  which  levy  was  made  could  not 
maintain  an  action  against  the  sheriff  based 
upon  the  ground  that,  had  the  sheriff'  re- 
turned that  the  appraisers  were  not  disin- 
terested men,  the  levy  would  have  been  void)  ; 
Cross  i;.  Williams,  63  How.  Pr.  (N.  Y.)  191 
(holding  that  if  a  sheriff  has  made  a  fair  and 
honest  effort  to  determine  whether  the  execu- 
tion defendant  has  any  propertj-  on  which  lie 
could  levy,  and  has  been  unable  to  iind  any, 
he  will  nut  be  liable  as  for  a  false  return  on 
returning  nulla  bona). 

In  order  to  make  a  return  of  nulla  bona 
a  false  return,  the  sherill'  must  be  informed 
or  chargeable  with  knowknlge  tliat  the  debtor 
has  goods  in  the  county  and  must  have  an 
opportunity  to  make  a  levy.  Barnes  v. 
Thompson,  2  Swan  (Tenn.)  313;  Trigg  v.  Mc- 
Donald, 2  llumphr.  (Tonn.)  386. 

2.  State  r.  ,)enkins,  170  Mo.  16.  24,  70 
S.  W.  152  [quot'nig  Honvier  L.  Dict.j. 

Illustrations. —  Where  a  sherilV,  levying  on 
property  which  he  afterward  linds  noi  subject 
to  the  execution,  returns  that  the  properly 
was  not  sold  for  want  of  time,  instead  of  re- 
turning the  facts,  ho  will  be  liable  for  a  false 
return.  Com.  v.  Booker.  6  Dana  (Ky.)  441. 
A  return  of  "  Not  to  be  found  "  on  a  capias 
is  not  true,  because  of  defendant's  being  out 
of  the  state  at  the  time  the  return  is  made,  if 
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statement  and  a  failure  to  state  all  the  facts,  a  sheriff  cannot  be  held  liable  as  for  a 
false  return  because  he  has  failed  to  make  a  full  return  of  all  he  did  or  of  all  the 
facts.^ 

e.  To  Whom  Officer  Liable.  In  case  of  a  false  return  the  sheriff  is  liable  to 
the  person  injured  thereby/  even  though  such  person  is  not  a  party  to  the  suit 
in  connection  with  which  the  return  is  made.^ 

d.  Necessity  For  Fraudulent  Intent.  It  has  been  held  that  a  fraudulent 
intent  on  the  part  of  the  sheriff  is  necessary  to  render  him  liable  for  a  false  return.^ 

e.  Necessity  For  Damage.  In  order  to  entitle  a  person  to  maintain  an  action 
against  a  sheriff  for  a  false  return  he  must  have  sustained  some  damage  by  reason 
thereof.'^ 


the  officer  had  an  opportunity  of  making  the 
arrest  previously,  while  the  process  was  in  his 
hands.  Martin  v.  Martin,  50  N.  C.  349.  A 
sheriff's  return  of  an  execution,  "  Ready  to 
satisfy,"  when  in  fact  it  had  not  been  levied, 
is  not  a  false  return  in  the  legal  sense  render- 
ing the  sheriff  liable  therefor,  as  it  is  equiva- 
lent to  a  return  that  he  had  proceeded  on  the 
execution  and  was  ready  to  pay  the  money. 
Kemper  v.  Kemper,  3  Rand.  (Va.)  8. 

3.  Tarleton  i\  Gibson,  2  Ala.  638  (holding 
that  where  a  sheriff  returns  that  an  execution 
has  been  levied,  but  that  he  sold  the  property 
to  satisfy  an  old  execution  in  his  hands  at  the 
same  time,  he  is  not  liable  to  a  motion  for  a 
false  return,  if  the  facts  as  stated  by  him  in 
his  return  are  true,  although  a  sum  of  money 
may  remain  in  his  hands  unappropriated  after 
satisfying  the  oldest  execution)  ;  State  v. 
Jenkins,  170  Mo.  16,  70  S.  W.  152;  State  v. 
Buxton,  102  N.  C.  129,  8  S.  E.  774.  See  also 
Nichols  V.  Ketcham,  19  Johns.  (K  Y.)  84. 
But  compare  MoMichael  v.  McKeon,  10  Pa. 
St.  143,  holding  that  where  the  sheriff,  under 
a  liberari,  delivers  possession  of  premises  held 
under  a  lease  for  years,  he  should  return  the 
fact  of  the  lease  specially;  and  a  return  that 
he  has  delivered  possession,  without  more, 
renders  him  liable  for  a  false  return. 

4.  Alabama. —  Martin  v.  Barney,  20  Ala. 
369. 

Georgia. —  Duncan  v.  Webb,  7  Ga.  187. 
Missouri. —  State   v.   Harrington,   28  Mo. 
App.  287. 

Pennsylvania. —  Sawyer  v.  Curtis,  2  Ashm. 
127. 

Tennessee. —  Huffaker  v.  Greer,  1  Coldw. 
160 ;  McBee  v.  State,  Meigs  122. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  236. 

5.  Remick  v.  Wentworth,  89  Me.  392,  36 
Atl.  622  (holding  that  where  plaintiff  had  a 
valid  attachment  on  certain  land,  and  there- 
after and  while  the  attachment  was  in  full 
force,  defendant,  an  officer,  falsely  returned 
upon  an  execution  in  favor  of  a  stranger 
against  the  same  debtor  a  seizure  and  regular 
sale  of  the  debtor's  interest  in  the  same  land, 
under  an  attachment  prior  to  plaintiff's 
whereby  plaintiff  lost  his  attachment  and  the 
satisfaction  of  his  debt,  defendant  was  liable 
therefor);  Thayer  v.  Roberts,  44  Me.  247; 
Whitaker  v.  Sumner,  9  Pick.  (Mass.)  308 
(holding  that  where  a  sheriff,  having  attached 
on  mesne  process  an  equity  of  redemption, 
sold  it  on  execution  without  giving  notice  of 
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the  place  of  sale,  but  falsely  returned  that  he 
had  given  such  notice,  in  consequence  of  which 
return  a  subsequent  attaching  creditor,  being 
unable  to  sell  the  equity  of  redemption,  was 
prevented  from  obtaining  satisfaction  of  his 
demand,  the  sheriff  was  liable  to  such  creditor 
in  an  action  for  the  false  return)  ;  Brinley  v. 
Allen,  3  Mass.  561  (holding  that  where  an 
officer  executed  a  writ  by  arresting  defendant, 
who  gave  bail,  and  the  officer  afterward  at- 
tached defendant's  property  under  the  same 
writ,  making  a  return  as  to  the  attachment 
only,  he  was  liable  to  a  subsequent  creditor 
for  a  false  return,  for,  if  he  had  made  a  true 
return,  the  subsequent  creditor  could  have 
enforced  his  attachment,  the  prior  attachment 
being  invalid)  ;  Tower  v.  Stephenson,  10  N. 
Brunsw.  93  (holding  that  a  constable  is  liable 
in  an  action  on  the  case  at  the  suit  of  the  bail 
in  a  cause  in  a  justice's  court  for  refusing  to 
arrest  defendant  on  an  execution  issued  by  the 
justice  in  that  cause,  and  making  a  false 
return  thereto,  in  consequence  of  which  the 
bail  were  sued  and  compelled  to  pay  the  debt). 
But  compare  Huffaker  v.  Greer,  1  Coldw. 
(Tenn.)  160,  holding  that  only  plaintiff  in 
the  execution  or  someone  having  the  bene- 
ficial interest  therein,  by  transfer  or  assign- 
ment from  him,  either  in  fact  or  by  operation 
of  law  can  be  regarded  as  the  party  ag- 
grieved by  the  false  return  of  an  execution 
so  as  to  be  entitled  to  maintain  an  action 
against  the  sheriff  for  damages  resulting 
therefrom. 

Where  one  became  bail  at  the  request  of  a 
third  person,  the  sheriff  was  liable  to  him 
for  a  false  return  on  the  execution,  althougli 
such  third  person  afterward  paid  the  bail  the 
principal  part  of  the  judgment  which  the  bail 
had  been  compelled  to  pay.  Kidder  v.  Parlin, 
7  Me.  80. 

6.  Sutherland  v.  Cunningham,  1  Stew. 
(Ala.)  438. 

7.  Alabama. — Tombeckbee  Bank  v.  Godbold, 
3  Stew.  240,  20  Am.  Dec.  80. 

Connecticut. —  Hartford  County  Bank  V. 
Waterman,  26  Conn.  324. 

£en^wc%.— Bennett  v.  Bell,  46  S.  W.  4, 
701,  20  Ky.  L.  Rep.  30i8,  holding  that  a  person 
cannot  recover  damages  for  a  false  return 
made  by  defendant  as  sheriff  on  a  summons 
against  him,  where  he  alleges  that  he  com- 
promised the  claim  against  him,  that  allega- 
tion being  inconsistent  with  his  averment  that 
he  was  compelled  to  pay  the  default  judg- 
ment rendered  against  him. 
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f.  Particular  Matters  Affecting  Liability  —  (i)  Validity  of  Process  ^  or 
Judgment.'-*  If  process  is  regular  on  its  face  and  issued  by  competent  authority, 
an  officer  is  not  excused  for  a  false  return  because  tlie  process  was  irregularly  or 
erroneously  issued/"  but  a  false  return  to  void  process  subjects  the  officer  to  no 
liability,"  and  so  where  the  circumstances  are  such  that  the  elder  of  two  writs 
must  be  deemed  fraudulent  and  void  as  against  a  junior  writ  the  sheriff  is  not 
liable  for  applying  goods  levied  on  to  the  junior  writ  and  returning  nulla  bona  to 
the  other.^^  But  the  officer  cannot  be  permitted  to  show,  in  order  to  reduce  dam- 
ages, that  the  execution  directed  the  collection  of  a  greater  sum  than  was  due  plain- 
tiff.^^ In  an  action  for  falsely  returning  an  execution,  the  sheriff  may  show  in  miti- 
gation of  damages  that  the  judgment  on  which  the  execution  was  issued  was  void.^* 

(ii)  Propriety  of  Judgment  Rendered  on  False  Return  of  Sum- 
mons. Where  a  summons  was  issued  against  a  certain  person  which  the  con- 
stable by  mistake  served  on  another  person,  and  returned  the  summons  '^personally 
served,"  and  judgment  was  rendered  against  the  real  defendant  for  a  penalty 
alleged  to  have  been  incurred  by  the  violation  of  a  statute,  the  officer  was  entitled, 
in  an  action  by  such  defendant  against  him  for  a  false  return,  to  show  that 
defendant  had  been  guilty, of  the  offense. 

(ill)  Reversal  of  Judgment.  An  officer  is  not  liable  for  a  false  return 
of  nulla  bona,  where  the  judgment  on  which  the  execution  issued  has  since  been 
're  versed. 

(iv)  Judicial  Determination  in  Accordance  With  Return.  A 
person  cannot  recover  against  a  sheriff  for  an  alleged  false  return  of  service  of 
summons  upon  him  where  he  appeared  in  the  action  for  the  purpose  of  litigating 
the  question  whether  he  was  before  the  court  and  such  question  was  decided  in 
the  affirmative.^^ 

(v)  Title  to  Property.  In  order  to  relieve  himself  from  liability  for  a 
false  return  on  an  attachment  levy,  the  sheriff  is  entitled  to  sustain  his  return  of 
nulla  bona  by  showing  that  the  property  in  question  was  not  the  property  of  the 
attachment  debtor;     and  a  finding  by  a  sheriff's  jury  in  an  inquisition  that  the 


Maine. —  Nash  v.  Whitney,  39  Me.  341. 

Neio  Jersey. —  Astor  v.  Heller,  61  N,  J.  L. 
78,  38  Atl.  819,  holding  that,  although  a  re- 
turn on  a  summons  may  be  false  in  stating 
that  it  was  served  personally,  this  fact  alone 
does  not  render  the  sheriff  liable  to  plaintiiT 
in  tlie  action,  for  the  service  actually  made 
may  have  been  legal  and  the  judgment  ob- 
tained thereon  valid  and  binding,  in  which 
case  there  would  be  no  actionable  wrong  or 
failure  on  the  part  of  the  sheriff  to  perform 
his  duty. 

,    England. —  Wylie  t\  Birch,  4  Q.  B.  566,  3 
'  G.  &  D.  629,  12  L.  J.  Q.  B.  260,  45  E.  C.  L. 
,;666;  Todd  V.  Batt,  Ir.  R.  11  Ch.  473;  O'Dowd 
V.  Kirwan,  Ir.  R.  11  Cb.  75;  Levy  v.  Hale,  6 
Jur.  N.  S.  702,  29  L.  J.  C.  P.  127,  1  L.  T. 
Rep.  N.  S.  132,  8  Wkly.  Rep.  125. 

Canada. —  See  Everarghim  v.  Leonard,  3 
U.  C.  Q.  B.  0.  S.  121. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  236. 

8.  Validity  of  process  generally  see 
Process,  32  Cyc.  412. 

9.  Validity  of  judgment  generally  see 
Judgments,  23  Cyc.  623. 

10.  Humphrey  r.  Case,  8  Conn.  101,  20 
Am.  Dec.  95;  Brother  v.  Cannon,  2  111.  200; 
Bacon  v.  Cropsey,  7  N.  Y.  195  (holding  that 
it  is  no  excuse  for  a  false  relurn  that  the 
execution  was  prematurely  issued)  ;  Blivin 
JMeakley,  23  How.  Pr.  (N.  Y.)  124. 


11.  Dunham  v.  Reilly,  110  N.  Y.  366,  18 
N.  E.  89  [reversing  47  Hun  241],  holding 
that  the  fact  that  the  officer  has  treated  the 
process  as  valid  does  not  estop  him  to  set  up 
that  it  was  void. 

12.  Storm  v.  Woods,  11  Johns.  (N.  Y.) 
110,  so  holding  in  a  case  where  goods  of  de- 
fendant were  levied  on  under  the  senior  execu- 
tion, but  the  sale  was  delayed,  and  the  goods 
left  for  nearly  a  year  in  the  possession  of 
defendant,  by  the  direction  of  plaintiff  in  such 
writ. 

13.  Bacon  i\  Cropsey,  7  N.  Y.  195. 

14.  Dorrance  V.  Henderson,  27  Hun  (N.  Y.) 
206  [affirmed  in  92  N.  Y.  406].  But  compare 
Watson  r.  Brennan,  39  N.  Y.  Super.  Ct,  81 
[reversed,  on  other  grounds  in  06  N.  Y,  621]. 
holding  that  in  an  action  against  the  sherilV 
for  a  false  return,  he  cannot  set  up  that  plain- 
tiff's judgment  is  invalid  under  the  Bank- 
ruptcy Act. 

15.  Green  v.  Ferguson,  14  Johns.  (X.  Y.) 
389. 

16.  Lmian  v.  McNeil,  57  How.  Pr.  (N.  Y.) 
151. 

17.  Bennett  r.  Bell,  46  S.  W.  4,  5,  701, 
20  Ky.  L.  Kep.  308.  where  it  is  said:  "The 
judgment  thoieon,  ileciiling  his  motion,  was 
notice  to  him  that  lu>  was  before  the  court, 
and  afforded  him  opportunity  t(^  present  such 
valid  or  other  defense  as  he  niiglit  have  had." 

18.  Blair  f.  Elack,  62  Hun  (N.  Y.)  509, 
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property  in  goods  taken  on  a  fieri  facias  is  not  in  defendant  exonerates  the  sheriff 
from  liability  for  a  false  return  of  nulla  bona  unless  it  is  shown  that  the  sheriff 
did  not  act  in  good  faith.^^  But  the  fact  that  a  judgment  debtor  against  whom  an 
execution  was  issued  held  the  property  which  had  been  levied  on  by  an  assignment  i 
fraudulent  as  to  one  of  the  assignors  does  not  relieve  the  sheriff  from  liability  for 
a  false  return  on  the  execution,  the  other  assignor  having  the  right  to  convey .^^  j 

(vi)  Prior  Liens  on  Property.    In  an  action  against  a  sheriff  for  a  false 
return  on  an  execution,  he  may  show,  in  mitigation  of  damages,  that  other  execu-  ; 
tions  in  his  hands  would  have  taken  the  proceeds  of  a  sale.^^  ■ 

(vii)  Property  Not  Salable  Under  Writ.    A  sheriff  who  has  sold 
property  under  an  execution  and  received  the  money  cannot  return  nulla  bona 
and  avoid  liability  on  the  ground  that  such  property  was  not  properly  salable  1 
under  the  writ.^^  i 

(viii)  Bankruptcy  or  Insolvency  of  Debtor.  A  sheriff  who  makes! 
a  false  return  on  a  writ  of  execution  is  not  exonerated  by  the  fact  that  the  execu-  " 
tion  defendant  was  insolvent .^^  But  it  has  been  held  that  the  poverty  of  a  debtor 
may  mitigate  the  damages  in  an  action  against  the  sheriff  for  a  false  return  on  a 
capias,  that  he  had  taken  bail  for  the  debtor's  appearance.^'  So  also  where  in 
an  action  by  a  creditor  against  a  sheriff  for  falsely  returning  that  he  had  served  on 
the  creditor  a  copy  of  the  notification  that  a  debtor  intended  to  take  the  poor 
debtor's  oath,  it  appears  that  the  copy  actually  served  was  such  that  the  creditor, 
if  he  had  chosen,  might  have  been  present  at  the  examination,  the  officer  may  show 
in  mitigation  of  damages  that  the  debtor  had  no  attachable  or  visible  property .^^ 
Where,  however,  a  sheriff,  having  in  his  hands  final  process  against  the  body  of 
a  debtor,  neglects  an  opportunity  to  arrest  him,  and  afterward  the  debtor  absconds 
and  the  sheriff  returns  "non  est  inventus/'  he  cannot  show  the  insolvency  of  the 
debtor  in  mitigation  of  damages  in  an  action  for  the  false  return.^®  In  Canada  a 
sheriff  has  been  held  liable  for  a  return  of  nulla  bona  where  during  the  time  the 
execution  was  in  his  hands  the  debtor  had  goods  on  which  he  might  have  levied, 
although  before  the  return  the  debtor's  goods  were  seized  under  a  commission  in 
bankruptcy.^*^ 

(ix)  Transactions  Subsequent  to  Return.  An  execution  plaintiff's 
cause  of  action  for  a  false  return  accrues  when  the  return  is  made  and  cannot  be 
defeated  by  anything  which  has  since  taken  place  between  plaintiff  and  another 
person.^^ 

17  N.  Y.  Suppl.  64,  holding  that  this  may  be 
done  notwithstanding  tlie  sheriff's  failure  to 
demand  indemnity  from  plaintiffs. 

Estoppel  to  set  up  lack  of  title. —  In  an 
action  against  the  sheriff  for  falsely  returning 
nulla  bona  on  an  execution,  he  is  not  pre- 
cluded from  setting  up  as  a  defense  that  the 
goods  did  not  belong  to  the  execution  defend- 
ant, because  of  the  fact  that  he  had  seized 
part  of  the  property  as  owned  by  defendant  in 
the  attachment,  and'  had  made  and  filed  a 
return  in  due  form  of  law,  stating  that  he 
had  so  attached  the  property  and  taken  an 
inventory  thereof  as  the  property  of  defendant 
(Bufl^alo  Third  Nat.  Bank  v.  Elliott,  42  Hun 
(N.  Y.)  121  {affirmed  in  114  N.  Y.  622,  21 
N.  E.  416]),  or  because  of  the  fact  that  he  had 
previously  sold  the  property  on  a  prior  execu- 
tion against  defendant,  and  paid  over  the  sur- 
plus moneys  to  the  purchaser  at  the  sale,  who 
claimed  the  property  also  by  virtue  of  a  bill 
of  sale  from  defendant  (Blivin  v.  Bleakley, 
23  How.  Pr.  (N.  Y.)  124). 

19.  Bay  ley  v.  Bates,  8  Johns.  (N.  Y.)  185. 

20.  Bayley  v.  Bates,  8  Johns.  (N.  Y.)  185. 
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21.  Colwell  r.  Bleakley,  1  Abb.  Dec.  (N.  Y.) 
400. 

22.  Forsyth  v.  Dickson,  1  Grant  (Pa.)  26. 

23.  Hewitt  f.  Corbett,  15  U.  C.  Q.  B.  39. 

24.  Bankruptcy  generally  see  Bankruptcy, 
5  Cyc.  227. 

25.  Insolvency  generally  see  Insolvency, 
22  Cyc.  1249. 

26.  Stevens  v.  Beckes,  3  Blackf.  (Ind.)  88; 
State  V.  Case,  77  Mo.  247. 

27.  Weld  V.  Bartlett,  10  Mass.  470,  holding 
that  it  might  be  shown  in  mitigation  of  dam- 
ages that  the  debtor  w^as  in  extreme  sickness 
and  poverty,  and  that  having  recovered  his 
health  he  did  not  conceal  himself. 

28.  Woods  V.  Varnum,  21  Pick.(Mass.)  165. 

29.  Goodrich  v.  Starr,  18  Vt.  227. 

30.  Decatur  f.  Jarvis,  3  U.  C.  Q.  B.  133. 
Under  the  United  States  Bankruptcy  Act 

by  which  the  filing  of  a  petition  in  bank- 
ruptcy dissolves  judgment  and  execution  liens 
having  their  inception  within  the  preceding 
four  months  the  rule  would  probably  be  iicld 
otherwise.    See  Bankruptcy,  5  Cyc.  365. 

31.  Wordall  v.  Smith,  1  Campb.  332  Ipl- 
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(x)  Arrangements  Between  Parties.  Where,  after  a  levy  under 
execution,  a  compromise  is  effected  between  the  parties,  the  sheriff  cannot  be  held 
liable  for  a  subsequent  return  of  nulla  bona,  although  defendant  did  not  pay  accord- 
ing to  his  agreement. 

(xi)  Order  For  Publication  of  Summons.  The  fact  that  in  the  regular 
course  of  practice  an  order  of  publication  intervened  between  an  officer's  false 
return  of  non  est  to  a  summons  and  judgment  by  default  will  not  shield  the  officer 
from  liability  for  the  false  return.^^ 

(xii)  Omission  to  Demand  Bail-Bond.  A  sheriff's  liability  for  falsely 
returning  that  he  had  taken  bail  is  not  discharged  by  the  creditor's  omitting  to 
demand  the  bail-bond  within  a  year  after  he  has  recovered  judgment.^* 

(xiii)  Failure  of  Bail  to  Surrender  Principal.  The  failure  of 
sureties  on  a  bail-bond  to  surrender  their  principal  in  accordance  with  the  provi- 
sions of  the  statute  after  action  begun  on  the  bond  and  before  answer,  when  such 
surrender  was  advised  by  the  sheriff,  and  the  sureties  were  able  to  make  it,  may  be 
pleaded  by  the  sheriff  in  mitigation  of  damages  in  an  action  on  the  sureties'  claim 
for  damages  sustained  by  reason  of  the  sheriff's  false  return  to  an  execution  issued 
against  the  person  of  the  principal. 

(xiv)  Simultaneous  Executions.  Where  there  is  statutory  authority 
for  the  issuance  of  an  execution  to  a  county  other  than  that  in  which  the  judgment 
was  rendered,  the  issuance  of  two  executions  to  different  counties  on  the  same 
day  affords  no  defense  to  an  officer  who  has  made  a  false  return  on  one  of  such 
executions.^^ 

(xv)  Improper  Direction  of  Writ.  Where  an  indifferent  person,  who 
was  not  authorized  to  serve  a  writ  of  attachment  for  want  of  a  legal  direction, 
made  service  in  fact,  his  acting  under  the  writ  did  not  preclude  him,  in  an  action 
against  him  for  a  false  return,  from  denying  that  the  writ  was  legally  directed  to 
him.^^ 

(xvi)  Receipt  of  Amount  Returned.  Where  a  sheriff  returns  on  an 
execution  that  part  of  the  debt  has  been  made  and  that  the  debtor  has  no  goods 
which  can  be  levied  on  for  the  remainder,  the  creditor  does  not  waive  his  right 
of  action  for  a  false  return  by  accepting  the  amount  collected. 

(xvii)  False  Representations  of  Creditor.  A  subsequent  attaching 
creditor  is  not  estopped  from  maintaining  an  action  against  a  sheriff  for  a  false 
return  of  the  sale  of  an  equity  of  redemption  on  execution,  by  a  representation, 
made  by  such  creditor  when  acting  as  an  auctioneer,  that  the  land  was  under  no 
encumbrance  but  the  mortgage.^^ 

g.  Extent  of  Liability.    A  sheriff  who  makes  a  false  return  on  an  execution  is 
prima  facie  liable  for  the  amount  thereof ;    but  he  may  reduce  his  liability  by  show- 
ing that  the  loss  resulting  from  the  false  return  was  less  than  that  amount,"*^  so 
that  the  real  measure  of  damages  is  the  injury  suffered  by  the  complaining  party.^'-^ 


lotoed  in  Aitkin  v.  Moody,  13  U.  C.  Q.  B.  169], 
holding  that  an  action  lies  against  the  sheriff 
for  a  false  return  to  a  fieri  facias,  notwith- 
standing plaintiff,  before  commencing  the 
suit,  has  charged  the  original  defendant  in 
execution. 

An  amendment  of  the  return,  by  leave  of 
court,  by  striking  out  the  false  statement, 
does  not  relieve  the  sheriff  of  liability.  State 
V.  Case,  77  Mo.  247. 

32.  Everarghim  v.  Leonard,  3  U.  C.  Q.  B. 
0.  S.  121. 

33.  State  v.  Finn,  87  Mo.  310. 

34.  Caesar  v.  Bradford,  13  Mass.  1G9. 

35.  Prividi  r.  O'Brien,  46  Misc.  (N.  Y.) 
56,  91  N.  Y.  Suppl.  324. 

36.  People  v.  Finch,  19  Colo.  App,  512,  76 
Pac.  1120. 


37.  Case  v.  Humphrey,  6  Conn.  130. 

38.  Dunnavvay  f.  Collier,  2  Heisk.  (Tenn.) 
10  [disapproving  Trigg  iNleUonald,  2 
Humphr.  (Tenn.)  386]  ;  Holmes  r.  Clifton,  10 
A.  &  E.  673,  8  L.  J.  Q.  B.  247,  2  P.  &  D.  556, 
4  P.  &  D.  112,  37  E.  C.  L.  357  [dL^approring 
Beynou  r.  Garrat,  1  C.  &  P.  154,  12  E.  C.  L. 
99]. 

39.  Whitaker  r.  Sumner,  7  Pick.  (Mass.) 
551,  19  Am.  Dec.  298. 

40.  Bacon  r.  Cropsey,  7  X.  Y.  195;  Forsyth 
V.  Dickson,  1  Grant  (Pa.)  26;  Goodrich'  r. 
Starr,  18  Vt.  227. 

Sheriff  cannot  show  that  amount  indorsed 
on  execution  was  not  due  on  judgment. — 
Bacon  r.  (^ro]>s(\v,  7  X.  Y.  195. 

41.  Norton  v.  Yaloiitine,  15  Me.  36. 

42.  Thayer  i:  Rol)erts,  44  Me.  247. 
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Where  ,a  deputy  sheriff,  having  a  writ  of  attachment  against  a  person  who  had 
removed  out  of  his  precinct,  falsely  returned  that  he  had  left  a  summons  at  hi 
last  and  usual  place  of  abode,  being  the  place  of  his  late  residence,  and  the  judgmen 
went  by  default,  defendant  having  no  notice  of  the  suit,  it  was  held  that  the  officer 
was  not  liable  for  the  cost  of  an  application  for  a  review  of  the  original  judgment,*^ 
or  for  the  amount  of  such  judgment  until  it  had  been  proved  erroneous  by  the 
successful  termination  of  the  proceedings  to  review  it,^*  but  if  the  debt  should 
prove  to  be  due  the  officer  might  be  liable  for  the  amount  of  the  original  costs.*^ 
Where  a  litigant  is  prejudiced  by  a  false  return  of  the  sheriff,  but  discovers  the 
error  in  time  to  avoid  such  damages  as  would  arise  from  proceeding  further,  the 
sheriff  cannot  be  held  liable  for  the  consequences  of  the  litigant  so  proceeding 
unless  he  assented  thereto.^®  Where  a  sheriff  makes  a  false  return  of  personal 
service  in  an  action  on  a  special  tax  bill,  by  reason  of  which  defendant's  property 
is  sold,  the  measure  of  damages  is  the  reasonable  value  of  the  land  when 
sold.^7 

K.  Other  Liabilities  —  l.  Assault.^^  A  sheriff  or  constable  is  Hable  for  an 
assault  where  in  performing  his  duties  he  uses  unnecessary  force  and  a  person  is 
thereby  injured. So  where  a  sheriff  had  arrested  one  by  mistake  for  another, 
and  under  the  mistake  shot  at  him,  when  escaping,  he  was  liable  if  he  could,  with 
due  care  and  dihgence,  have  ascertained  his  mistake  before  shooting.^*^ 

2.  Injury  to  Convict.^^  A  sheriff  is  not  liable  for  an  injury  to  a  convict 
occurring  while  the  latter  is  in  the  custody  of  a  county  convict  contractor.^^ 

3.  Ill-Treatment  of  Prisoner. Any  cruel  or  unnecessary  exposure  of  a 
prisoner  to  cold,  or  deprivation  of  suitable  clothing  or  covering,  while  in  the  custody 
of  the  officer  arresting  him,  is  unlawful,  and  the  officer  is  liable  therefor.^* 

4.  Wrongful  Arrest. Where  a  constable  arrests  defendant  immediately  on 
receiving  an  execution,  without  searching  or  inquiring  for  property,  he  does  so 
at  his  peril ;  and  if  it  is  shown  that  defendant  had  property  in  his  open  and  visible 
possession,  which  was  subject  to  execution  and  might  with  reasonable  diligence 
have  been  found,  he  will  be  liable  for  making  the  arrest .^'^  So  also  where  an 
officer,  without  a  warrant  and  because  of  personal  anger,  arrests  a  person  for  a 
breach  of  the  peace,  and  fails  to  sustain  the  charge,  he  is  liable  in  damages  to  the 
person  arrested.^*'  But  where  a  defendant's  christian  name  is  erroneously  stated 
in  process  against  him,  but  such  process  is  served  upon  the  person  intended  and 
he  does  not  plead  the  misnomer  in  abatement,  but  suffers  judgment  by  default, 


43.  Waterhoiise  v.  Gibson,  4  ]Me.  234. 

44.  Waterhouse  v.  Gibson,  4  Me.  234. 

45.  Waterhouse  v.  Gibson,  4  Me.  234. 

46.  Wright  v.  Keith,  24  Me.  158  (holding 
that  where  a  sheriff  has,  by  mistake,  made  a 
false  return  in  certifying  that  he  had  left 
with  plaintiff  a  true  copy  of  a  notice  to  ap- 
pear and  submit  to  an  examination,  etc.,  that 
he  might  thereby  prevent  the  issuing  of  an 
execution  against  his  body,  when  in  fact  there 
was  an  error  in  the  copy,  but  the  mistake  was 
known  to  plaintiff  in  season  to  have  avoided 
any  inconvenience  thereby  at  a  trifling  ex- 
pense, he  was  entitled  to  recover  only  such 
sums  as  would  have  fully  compensated  him 
for  any  inconvenience  in  ascertaining  the 
truth,  and  not  damages  for  the  injury  sus- 
tained by  him  in  being  arrested  and  impris- 
oned on  the  execution)  ;  Prosser  v.  Coots,  50 
Mich.  262,  15  N.  W.  448. 

47.  State  v.  Finn,  13  Mo.  App.  285. 

48.  Assault  generally  see  Assault  and 
Battery,  4  Cyc.  1014. 

49.  Towle  V.  Matheus,  130  Cal.  574,  69 
Pac.  1064;  Brown  v.  Weaver,  76  Miss.  7,  23 
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So.  388,  71  Am.  St.  Pep.  512,  42  L.  P.  A.  423. 
See  also  Head  v.  Martin,  85  Ky.  480,  3  S.  W. 
622,  9  Ky.  L.  Pep.  45,  where  a  person  who 
had  been  arrested  on  a  charge  of  bastardy 
was  killed  by  the  officer  while  he  was  at- 
tempting to  escape. 

50.  Kopplekom  v.  Huffman,  12  Nebr.  95, 
10  N.  W.  577. 

51.  Convicts  generally  see  Convicts,  9  Cyc. 
869. 

52.  State  v.  Basham,  77  Miss.  688,  27  So. 
996,  holding  that  this  is  true,  although  the 
convict  contractor  has  not  given  the  bond  re- 
quired by  statute. 

53.  Prisoners  generally  see  Convicts,  9  Cyc. 
869;  Prisons,  32  Cyc.  312. 

54.  Petit  V.  Colmery,  4  Pennew.  (Del.)  266, 
55  Atl.  344. 

55.  See,  generally,  Arrest,  3  Cyc.  867. 

56.  Hollister  v.  Johnson,  4  Wend.  (N.  Y.) 
639. 

57.  Hollister  v.  Johnson,  4  Wend.  (K  Y.) 
639. 

58.  Smith  v.  Dulion,  113  La.  882,  37  So. 
864. 
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he  cannot  hold  the  officer  hable  for  arresting  him  under  final  process  in  which  the 
misnomer  also  appears.^^ 

5.  False  Imprisonment.^^  Where  a  constable  arrested  a  debtor  under  an 
execution,  and  also  on  the  same  day  seized  certain  goods,  chattels,  and  wearing 
apparel  of  the  debtor,  but  wholly  neglected  to  render  an  account  of  the  moneys 
arising  from  the  sale  of  such  goods,  or  to  indorse  them  as  a  credit  on  the  execu- 
tion, by  reason  whereof  the  debtor  was  kept  in  jail  until  he  paid  the  whole  of  the 
debt,  interest,  and  costs,  without  any  credit  for  the  goods,  the  officer  was  liable 
to  the  debtor  for  the  injury. 

6.  Seizure  and  Detention  of  Property  on  Making  Arrest  For  Larceny.  An 
officer  upon  arresting  a  person  charged  with  larceny  has  no  right  to  take  from  him 
property  other  than  that  alleged  to  have  been  stolen,  and  if  he  does  so  is  liable  in 
damages. And  although  an  officer  on  serving  a  warrant  for  larceny  may  lawfully 
take  from  defendant  goods  alleged  to  have  been  stolen,  he  is  liable  for  conversion 
if  he  refuses  to  return  the  same  upon  defendant  being  discharged.®' 

7.  Escape  ®*  —  a.  In  General.  As  a  general  rule  a  sheriff  who  has  a  prisoner 
in  his  custody  ®^  is  liable  for  the  damage  resulting  from  an  escape  of  such  prisoner.®^ 


59.  Trull  V.  Rowland,  10  Cush.  (Mass.) 
109,  57  Am.  Dec.  82. 

60.  See,  generally,  False  Imprisonment, 
19  Cyc.  316. 

61.  Mershon  v.  MeCullough,  3  N.  J.  L. 
416. 

62.  King  V.  Ham,  6  Allen  (Mass.)  298. 
Measure  of  damages. —  Where   an  officer 

upon  arresting  a  person  charged  with  larceny 
took  from  him  a  promissory  note,  which  was 
not  the  property  alleged  to  have  been  stolen, 
and  refused  to  give  it  up  on  demand  and  re- 
tained possession  of  it  for  two  years  after 
the  person  arrested  had  been  convicted,  and 
the  maker  of  the  note  became  insolvent  be- 
fore the  officer  offered  to  return  it,  the  officer 
was  liable  for  the  value  of  the  note  at  the 
time  of  the  conversion  and  interest  thereafter. 
King  V.  Ham,  6  Allen  (Mass.)  298. 

63.  Fitzgerald  v.  Jordan,  11  Allen  (Mass.) 
128,  holding  that  the  officer  was  not  excused 
from  liability  by  reason  of  the  fact  that  the 
complainant  in  the  criminal  process  had  ob- 
tained judgment  against  him  upon  his  default 
for  conversion  of  the  property,  and  taken  it 
away  from  him  on  execution,  such  complain- 
ant not  being  in  fact  the  owner  of  the  prop- 
erty. 

64.  Criminal  liability  for  escape  see  Es- 
cape, 16  Cyc.  537. 

65.  See  Barth  v.  Clise,  12  Wall.  (U.  S.) 
400,  20  L.  ed.  393. 

Where  a  sheriff  refused  to  receive  a  judg- 
ment debtor  arrested  under  a  body  execution, 
when  brought  to  him  for  imprisonment  in  the 
county  jail,  and  the  prisoner  was  never  legally 
in  the  sheriff's  custody,  the  latter  was  not 
liable  for  such  refusal  in  an  action  for  an 
escape.  Saflier  t;.  Dike,  82  N.  Y.  App.  Div. 
485,  81  N.  Y.  Suppl.  593. 

A  prisoner  brought  up  on  habeas  corpus 
is  in  the  custody  of  the  court,  and  the  sheriff 
is  not  liable  for  his  escape  before  a  remand 
or  other  order  placing  new  duties  on  him. 
Barth  f.  Clise,  12  Wall.  (U.  S.)  400,  20  L.  ed. 
393. 

66.  Alabama. —  Pugh  V.  McRae,  2  Ala. 
393. 


Connecticut. —  Hart  v,  Stevenson,  25  Conn. 
499. 

Georgia. — ^Abbott  v.  Holland,  20  Ga. 
598. 

Illinois. —  Pease  v.  Hubbard,  37  111.  257; 
Brother  v.  Cannon,  2  111.  200. 

Indiana. —  State  i\  Mullen,  50  Ind.  598; 
McGruder  v.  Russell,  2  Blackf.  18. 

Maryland. —  Koones  v.  Maddox,  2  Harr. 
&  G.  106. 

Massachusetts. —  Griffin  v.  Brown,  2  Pick. 
304;  Colby  v.  Sampson,  5  Mass.  310. 

Michigan. —  People  v.  Gebhardt,  154  Mich. 
504,  118  N.  W.  16. 

Missouri. —  Warberton  v.  W^ood,  6  Mo.  8. 

NeiD  Jersey. — Richardson  v.  Rittenhouse,  40 
N.  J.  L.  230.  . 

Neio  Yorfc.— Metcalf  v.  Stryker,  31  N.  Y. 
255  [affirming  31  Barb.  62]  ;  Smith  r.  Knapp, 
30  N.  Y.  581;  Hutchinson  v.  Brand,  9  N.  Y. 
208;  Latham  v.  Westervelt,  26  Barb.  256; 
Latham  v.  Westervelt,  16  Barb.  421 ;  Mc- 
Creery  v.  Willett,  4  Bosw.  643;  Cosgrove  V. 
Bowe,  10  Daly  353,  2  N.  Y.  Civ.  Proc.  61; 
Levy  V.  Melody,  50  Misc.  509,  99  N.  Y.  Suppl. 
153 ;  Brown  r.  Littlefield,  1  Wend.  398 ;  Arm- 
strong v.  Garrow,  6  Cow.  465;  Jones  r.  Cook, 
1  Cow.  309;  Palmer  v.  Hatch,  9  Johns.  329; 
Van  Slyck  v.  Taylor,  9  Johns.  146;  Dash  r. 
Van  Kleeck,  7  Johns.  477,  5  Am.  Dec.  291; 
Russell  r.  Turner,  7  Johns.  189,  5  Am.  Dec. 
254;  Olmstead  v.  Raymond,  6  Johns.  62;  Raw- 
son  V.  Turner,  4  Johns.  469. 

No7'th  Carolina. — Winborne  v.  jNIitcliell,  111 
N.  C.  13,  15  S.  E.  882;  Mabrv  r.  Turrentine, 
30  N.  C.  201. 

Pennsylvania. —  Wheeler  r.  Ilambright.  0 
Serg.  &  R.  390;  Blue  v.  Commonwealth.  4 
Watts  215;  Shewel  v.  Fell,  4  Yeates  47; 
Saunders  r.  Keim,  4  Pa.  Co.  Ct.  572  Ircvcrsed 
on  other  grounds  in  120  Pa.  St.  121,  13  Atl. 
710]. 

Rhode  Island. —  Carpenter  r.  Filiold.  14 
R.  I.  73. 

South  Carolina. —  Cook  Irvinsx,  4  Strobh. 
204. 

Tennessee. — Williamson  r.  Webb,  2  Humphr. 
133;  Love  L\  McAlister,  4  llayw.  05. 
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And  it  is  not  essential  to  the  maintenance  of  an  action  against  an  officer  for  the 
escape  of  a  prisoner  arrested  on  mesne  process  that  a  demand  should  be  made  upon 
him  for  the  body  of  defendant  on  final  process  in  the  original  action,®^  or  that  he 
should  have  written  notice  that  such  final  process  is  in  the  hands  of  an  officer  for 
service. 

b.  Matters  Affecting  Liability — (i)  Validity  and  Regularity  of  Proc- 
ess. A  sheriff  is  not  relieved  from  liability  for  an  escape  by  the  fact  that  the 
process  on  which  the  prisoner  was  arrested  was  irregular  and  voidable;  but  he 
is  not  liable  for  an  escape  where  the  process  on  which  the  prisoner  was  arrested 
was  void     or  insufficient  to  authorize  the  arrest. '^^ 

(ii)  Poverty  or  Insolvency  of  Debtor.  In  an  action  against  a  sheriff 
for  an  escape,  the  poverty  or  insolvency  of  the  debtor  may  be  shown  in  mitigation 
of  damages;    but  it  is  not  available  as  a  bar  to  the  action.'* 

(ill)  Relinquishment  of  Security.  Where  a  plaintiff,  having  obtained 
security  from  defendant  for  his  debt,  relinquishes  it,  after  knowledge  of  an  escape, 
the  sheriff  may  avail  himself  of  such  fact  in  mitigation  of  damages,  in  an  action 
against  him  for  the  escape. '^^ 

(iv)  Privilege  From  Arrest.    Where  the  person  arrested  is  absolutely 
privileged  from  arrest     the  officer  incurs  no  liability  by  allowing  him  to  escape; 
but  where  the  privilege  is  temporary  and  limited, the  sheriff  is  liable  for  an  escape 
if,  upon  his  own  responsibility,  he  releases  the  prisoner.''^ 

(v)  Waiver  of  Right  of  Action.  Where,  after  the  sheriff  has  become 
liable  for  an  escape  by  taking  an  insufficient  bond  from  a  prisoner  in  contempt, 
the  prosecutor  takes  an  assignment  of  the  bond  after  breach  of  its  condition,  and 
also  takes  an  order  for  a  further  attachment,  but  fails  to  issue  such  further  attach- 
ment, and  the  prisoner  is  surrendered  by  his  bail,  the  prosecutor's  right  of  action 
against  the  sheriff  for  the  escape  is  waived. 


United  States. —  Mewster  v.  Spalding,  17 
Fed.  Cas.  No.  9,513,  6  McLean  24;  Spafford  v. 
Goodell,  22  Fed.  Cas.  No.  13,197,  3  McLean 
97. 

Canada.—  Burnham  v.  Hall,  44  U.  C.  Q.  B. 
297. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  142,  164;  and  Prisons,  32  Cyc. 
339. 

Where  a  new  sheriff  receives  a  prisoner 
from  his  predecessor  he  is  bound  to  detain 
him  and  is  answerable  for  his  escape,  although 
a  voluntary  escape  may  have  existed  in  the 
time  of  the  predecessor.  Rawson  r.  Turner,  4 
Johns.  (N.  Y.)  469  Ifolloicing  Grant  v.  South- 
ers,  6  Mod.  183,  87  Eng.  Reprint  938;  James 
V.  Pierce,  2  Lev.  132,  83  Eng.  Reprint  484,  1 
Vent.  269,  86  Eng.  Reprint  180;  Lenthal  V. 
Lenthal,  2  Lev.  109,  83  Eng.  Reprint  473], 
holding,  however,  that  if  plaintiff  elects  to 
sue  the  old  sheriff  for  the  escape  and  recovers 
judgment,  this  bars  any  action  against  the 
new  sheriff  for  a  fresh  escape. 

67.  Hart  v.  Stevenson,  25  Conn.  499. 

68.  Hart  V.  Stevenson,  25  Conn.  499, 

69.  Woodruff  v.  Barrett,  15  N.  J.  L.  40; 
Ginochio  v.  Orser,  1  Abb.  Pr.  (N.  Y.)  433; 
Jones  V.  Cook,  1  Cow.  (N.  Y.)  309.  And  see 
Pbisons,  32  Cyc.  335. 

70.  Tuttle  V.  Wilson,  24  111.  553;  Jones  V. 
Cook,  1  Cow.  (N.  Y.)  309.  And  see  Pbisons, 
32  Cyc.  335. 

71.  Governor  i\  Stribling,  2  Blackf.  (Ind.) 
24;  Hitchcock  v.  Baker,  2  Allen  (Mass.)  431; 
Lutterloh  r.  Powell,  2  N.  C.  395. 
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72.  Insolvency  generally  see  Insolvency, 
22  Cyc.  1249. 

73.  Metcalf  v.  Stryker,  31  N.  Y.  255 
[affirming  31  Barb.  62]  ;  Smith  V.  Knapp,  30 
N.  Y.  581  (escape  on  mesne  process)  ;  Potter 
V.  Lansing,  1  Johns.  (N.  Y.)  215,  3  Am.  Dec. 
310;  Boyce  r.  Earksdale,  4  McCord  (S.  C.) 
141;  State  Treasurer  v.  Weeks,  4  Vt.  215. 
And  see  Prisons,  32  Cyc.  346  note  69  et  seq. 

In  Indiana,  it  has  been  laid  down  as  the 
rule  that  in  case  of  a  voluntary  escape  the 
sheriff  is  liable  for  the  whole  amount  of  the 
judgment  whether  the  prisoner  is  solvent  or 
insolvent;  but  where  the  escape  is  merely  neg- 
ligent, the  officer,  while  prima  facie  liable  for 
the  amount  of  the  judgment,  may  show  in 
mitigation  of  damages  that  the  prisoner  had 
no  property  or  means  with  which  he  could 
have  paid  or  secured  the  debt  in  whole  or  in 
part,  and  that  he  could  not  procure  the  same 
to  be  replevied.  State  v.  Mullen,  50  Ind.  598 
Ifolloicing  State  v.  Hamilton,  33  Ind.  502]. 
See  also  Lakin  v.  State,  89  Ind.  68. 

74.  Barnes  v.  Willett,  36  Barb.  (N.  Y.) 
514. 

75.  Russell  v.  Turner,  7  Johns.  (N.  Y.) 
189,  5  Am.  Dec.  254. 

76.  See  Arrest,  3  Cyc.  921. 

77.  Green  v.  Edson,  2  N.  H.  293;  Ray  V. 
Hogeboom,  11  Johns.  (N.  Y.)  433. 

78.  See  Attorney  and  Client,  4  Cyc.  918. 

79.  Willard  r.  Sperry,  1  Wend.  (N.  Y.) 
32;  Secor  v.  Bell,  18  Johns.  (N.  Y.)  52. 

80.  Morton  v.  Campbell,  14  Abb.  Pr. 
(N.  Y.)  410. 
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e.  Extent  of  Liability.  A  sheriff  who  allows  a  prisoner  arrested  on  mesne 
process  to  escape  is  prima  facie  liable  for  the  entire  debt,^^  but  may  reduce  his 
liability  by  showing  that  the  creditor  was  not  injured  to  that  extent,^-  by  reason 
of  the  fact  that  the  debt  could  not  have  been  made  out  of  the  debtor, thus  making 
the  actual  loss  the  real  measure  of  damages.^*  Arid  according  to  some  authorities 
the  same  rule  applies  in  case  of  an  escape  of  a  prisoner  arrested  on  final  pro  cess. 
But  other  authorities  hold  that  where  a  debtor  is  arrested  on  final  process  his 
escape  renders  the  sheriff  absolutely  liable  for  the  debt.^® 

8.  Injuries  by  Mobs  or  Rioters.  A  sheriff  cannot  be  held  liable  for  injuries 
to  persons  or  property  suffered  through  the  violence  of  mobs,  riots,  or  insurrec- 
tions,^^ where  his  failure  to  prevent  the  injury  was  due  to  physical  inability  to 
cope  with  the  force  confronting  him.^^  But  he  is  liable  if,  having  the  force  at 
hand  to  prevent  the  injury,  he  stands  idle  and  permits  it.^^ 

9.  Furnishing  Erroneous  Information.  Where  a  surety  in  a  poor  debtor's 
bond,  before  the  condition  had  expired,  applied  to  the  sheriff  for  information  as 
to  its  date,  and  the  officer  stated  to  him  a  time  later  than  its  true  one,  the  surety 
could  maintain  an  action  against  the  officer  in  consequence  of  such  erroneous 
statement,  unless  he  knew  it  to  have  been  false,  or  made  it  with  an  intention  to 
deceive. 

10.  Neglect  to  Record  Assignment.  Where  a  deed  of  assignment  of  an  insol- 
vent person,  executed  in  pursuance  of  the  assignment  laws,  in  favor  of  the  sheriff 
as  assignee,  is  rendered  void  because  of  the  latter's  failure  to  have  the  same  filed 
and  recorded  within  the  time  required  by  law,  and  by  reason  thereof  the  property 
of  the  insolvent  is  lost  to  the  general  creditors,  the  sheriff  is  liable  to  such  cred- 
itors i'^^  and  it  is  not  a  prerequisite  to  the  maintenance  of  an  action  by  a  creditor 
who  has  thus  suffered  loss  that  he  should  have  his  claim  against  the  insolvent 
filed  with  and  approved  by  the  county  court. 

L.  Protection  Afforded  by  Process,  Judgment,  or  Order  of  Court  — 
1.  Rule  of  Protection  —  a.  In  General.  It  is  well  established  as  a  general  rule 
that  the  process,  judgment,  or  order  of  a  court  affords  complete  protection  to  a 
sheriff  or  constable  from  liability  for  any  proper  or  necessary  act  done  in  its 
execution. 


81.  Faulkner  v.  State,  6  Ark.  150;  Latham 
V.  Westervelt,  26  Barb.  (N.  Y.)  256;  Sheldon 
V.  Upham,  14  R.  I.  493. 

82.  Sheldon  v.  Upham,  14  R.  I.  493; 
Duryee  v.  Webb,  8  Fed.  Cas.  No.  4,198,  16 
Conn.  558  note. 

83.  Faulkner  v.  State,  6  Ark.  150;  Latham 
V.  Westervelt,  26  Barb.  (N.  Y.)  256, 

84.  Daguerre  v.  Orser,  15  Abb.  Pr.  (N.  Y.) 
113;  Russell  v.  Turner,  7  Johns.  (N.  Y.)  189, 
5  Am.  Dec.  254;  Sheldon  v.  Upham,  14  R.  I. 
493;  Blanding  v.  Rogers,  2  Brev.  (S.  C.)  394, 
4  Am.  Dec.  595. 

85.  Perkins  v.  Giles,  9  Leigh  (Va.)  397,  33 
Am.  Dec.  249.  See  also  Slocum  v.  Riley,  145 
Mass.  370,  14  N.  E.  174. 

86.  Latham  v.  Westervelt,  26  Barb.  (N.  Y.) 
256;  Shewel  v.  Fell,  4  Yeates  (Pa.)  47,  3 
Yeates  17. 

87.  State  v.  Wade,  87  Md.  529,  40  Atl.  104, 
40  L.  R.  A.  628  (holding  that,  in  tlie  absence 
of  malicious  intent,  a  sheriff  is  not  liable  for 
the  acts  of  a  mob  in  taking  a  prisoner  charged 
with  murder  from  the  county  jail  wlierein  he 
liad  been  confined,  and  lynching  liim,  although 
such  jail  was  insecure,  and  tlie  guard  had 
been  removed  therefrom,  and  the  keys  given 
to  an  old  and  infirm  negro,  and  the  sheriff 
had  knowledge  of  the  existence  of  public  ex- 


citement, and  had  been  requested  by  the  pris- 
oner and  his  counsel  to  remove  him  to  a  more 
secure  jail,  and  although  the  sheriff  was  pres- 
ent and  offered  no  resistance )  ;  South  r.  ^larv- 
land,  18  How.  (U.  S.)  396,  15  L.  ed.  433. 
See  also  Entick  v.  Carrington,  19  How.  St. 
Tr.  1029. 

88.  State  v.  Wade,  87  Md.  529,  40  Atl.  104, 
40  L.  R.  A.  628. 

89.  State  v.  Wade,  87  Md.  529,  40  Atl.  104, 
40  L.  R.  A.  628.  See  also  Asher  r.  Cabell,  50 
Fed.  818,  1  C.  C.  A.  693. 

90.  Moulton  V.  Jose,  25  Me.  76. 

91.  Huddleson  v.  Polk,  70  Nebr.  492,  102 
N.  W.  464,  70  Nebr.  489,  100  N.  W.  802,  70 
Nebr.  483,  97  N.  W.  024. 

92.  Huddleson  r.  Polk,  70  Nebr.  492.  102 
N.  W.  404,  70  Nebr.  489,  100  N.  W.  802,  70 
Nebr.  483,  97  N.  W.  624. 

93.  Alabama. —  Adamson  r.  Noble,  137  Ala. 
668,  35  So.  139;  Murphv  r.  State,  55  Ala. 
252;  Kirksoy  r.  Dubos.\  19  Ala.  43:  Payne  r. 
Governor,  18  Ala.  320;  Avorott  v.  Thompson, 
15  Ala.  678;  Cngburn  r.  Siionoo.  15  Ala.  549, 
50  Am.  Dec.  140;  Covornor  r.  Cibson,  1-4  Ala. 
326;  Smith  r.  Leavitts.  10  Ala.  92;  Fortner 
V.  Flaimagan,  3  Port.  257;  Wright  r.  Spencer, 
1  Stew.  576,  IS  Am.  Dec.  76;  Bonder  v. 
Graham,  Minor  269. 
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b.  Protection  of  Deputies.    A  deputy  sheriff  or  constable  executing  process 


Arkansas. —  Huddleston  v.  Spear,  8  Ark. 
406. 

California. —  Lauglilin  v.  Thompson,  76  Cal. 
287,  18  Pac.  330;  Brichman  v.  Ross,  67  Cal. 
601,  8  Pac.  316;  Norcross  V.  JSunan,  61 
Cal.  640;  McCullough  v.  Clark,  41  Cal.  298; 
Buffandeau  v.  Edmondson,  17  Cal.  436,  79 
Am.  Dec.  139;  Taylor  v.  Brown,  4  Cal.  188,  60 
Am.  Dec.  604;  McRae  v.  Lackmann,  8  Cal. 
App.  241,  96  Pac.  505. 

Colorado. —  Archibald  v.  Thompson,  2  Colo. 
388. 

Connecticut. —  Osgood  v.  Carver,  43  Conn. 
24;  Toby  v.  Reed,  9  Conn.  216;  Watson  v. 
Watson,  9  Conn.  140,  23  Am.  Dec.  324. 

Delaware. —  Prettyman  v.  Dean,  2  Harr. 
494. 

Florida. —  Camp  v.  Moseley,  2  Fla.  171. 

Georgia. —  Wilbur  V.  Stokes,  117  Ga.  545, 
43  S.  E.  856;  Haslett  v.  Rodgers,  107  Ga.  239, 
33  S.  E.  44;  Rounsaville  v.  McGinnis,  93  Ga. 
579,  21  S.  E.  123;  Johnson  v.  Fox,  51  Ga. 
270;  Wallace  v.  Holly,  13  Ga.  389,  58  Am. 
Dec.  518 

Idaho. —  Coombs  v.  Collins,  6  Ida.  536,  57 
Pac.  310;  Blumaur-Frank  Drug  Co.  v.  Brans- 
tetter,  4  Ida.  557,  43  Pac.  575,  95  Am.  St. 
Rep.  151. 

Illinois. —  Johnson  v.  Holloway,  82  111.  334; 
Outhouse  V.  Allen,  72  111.  529;  Booth  v.  Rees, 
26  111.  45 ;  Tuttle  v.  Wilson,  24  111.  553  [fol- 
lowed in  Housh  v.  People,  75  111.  487] ;  Mc- 
Donald V.  Wilkie,  13  111.  22,  54  Am.  Dec.  423 ; 
Barnes  v.  Barber,  6  111.  401  [followed  in 
Parker  v.  Smith,  0  111.  411] ;  Lattin  v.  Smith, 
1  111.  361;  Magerstadt  v.  People,  105  111.  App. 
316;  Gilbert  v.  Buffalo  Bill's  Wild  West  Co., 
70  111.  App.  326;  McGillis  v.  Bishop,  27  111. 
App.  53. 

Indiana. —  Hartlep  v.  Cole,  101  Ind.  458; 
Thurston  v.  Boardman,  Wils.  433;  State  v. 
King,  30  Ind.  App.  389,  66  N.  E.  85 ;  Thomp- 
son V.  State,  3  Ind.  App.  371,  28  N.  E.  996. 

Iowa. —  Thompson  v.  Jackson,  93  Iowa  376, 
61  N.  W.  1004,  27  L.  R.  A.  92;  Carpenter  v. 
Scott,  86  Iowa  563,  53  N.  W.  328;  Henke  v. 
McCord,  55  Iowa  378,  7  N.  E.  623;  Webster 
V.  Reid,  Morr.  467. 

Kansas. —  Allen  v.  Corlew,  10  Kan.  70; 
Holdredge  v.  McCombs,  8  Kan.  App.  663,  56 
Pac.  536. 

Kentucky. —  Pepper  v.  Mayes,  81  Ky.  673; 
Clay  V.  Sandefer,  12  B.  Mon.  334;  Hunt  v. 
Ballew,  9  B.  Mon.  390;  Kleissendorff  v.  Fore, 
3  B.  Mon.  471;  Percefull  v.  Com.,  3  B.  Mon. 
347 ;  Ringo  v.  Ward,  2  B.  Mon.  127 ;  Ashcraf t 
V.  Elliott,  38  S.  W.  1062,  18  Ky.  L.  Rep. 
934. 

Louisiana. —  Crusel  v.  Brooks,  121  La.  243, 
46  So.  224;  Crow  v.  Manning,  45  La.  Ann. 
1221,  14  So.  122;  Rau  v.  Katz,  26  La.  Ann. 
463;  Brainard  v.  Head,  15  La.  Ann.  489; 
Flournoy  v.  Milling,  15  La.  Ann.  473;  Ell- 
more  V.  Hufty,  13  La.  Ann.  227;  Pascal  v. 
Ducros,  8  Rob.  112,  41  Am.  Dec.  294; 
Clavarie  v.  Waggaman,  McGloin  35. 

Maine. —  Jacques  v.  Parks,  96  Me.  268,  52 
Atl.  763;  Lashus  v.  Matthews,  75  Me.  446; 
Gray  v.  Kimball,  42  Me.  299;  Wilton  Mfg. 
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Co.  V.  Butler,  34  Me.  431;  Clark  v.  Foxcro 
6  Me.  296,  20  Am.  Dec.  309. 

Maryland. —  State  v.  Timmons,  90  Md.  10; 
Thomson  v.  Baltimore,  etc.,  Co.,  33  Md.  312. 

Massachusetts. —  Goldis  v.  Gately,  168  Mass. 
300,  47  N.  E.  96;  O'Shaughnessy  v.  Baxter, 
121  Mass.  515;  Bergin  v.  Hayward,  102  Mass. 
414;  Whipple  V.  Kent,  2  Gray  410,  61  Am, 
Dec.  470;  Twitchell  v.  Shaw,  10  Cush.  46,  57 
Am.  Dec.  80;  Hoit  v.  Hook,  14  Mass.  210; 
Pearce  v.  Atwood,  13  Mass.  324;  Sandford  v. 
Nichols,  13  Mass.  286,  7  Am.  Dec.  151; 
Nichols  V.  Thomas,  4  Mass.  232. 

Michigan. —  O'Meara  v.  Merritt,  128  Mich. 
249,  87  N.  W.  197;  Miller  v.  Hahn,  116  Mich. 
607,  74  N.  W.  1051;  Dunn  v.  Gilman,  34 
Mich.  256;  Foster  v.  Wiley,  27  Mich.  244,  15 
Am.  Rep.  185;  Ortman  v.  Greenman,  4  Mich. 
291. 

Minnesota. —  Johnson  v.  Randall,  74  Minn. 
44,  76  N.  W.  79.1 ;  Hill  v.  Raiscot,  34  Minn. 
270,  25  N.  W.  604;  Baker  v.  Sheehan,  29 
Minn.  235,  12  N.  W.  704;  Orr  'V.  Box,  22 
Minn.  485;  Clark  v.  Norton,  6  Minn.  412. 

Missouri.— Stsite  v,  O'Neill,  151  Mo.  67,  52 
.S.  W.  240;  State  v.  Devitt,  107  Mo.  573,  17 
S.  W.  900,  28  Am.  St.  Rep.  440;  Howard  V. 
Clark,  43  Mo.  344 ;  Higdon  v.  Conway,  12  Mo. 
295;  Milburn  v.  Gilman,  11  Mo.  64;  Brown  v. 
Henderson,  1  Mo.  134;  State  v.  Smith,  81  Mo. 
App.  671. 

Nebraska. —  Philips  V.  Spotts,  14  Nebr.  139, 
15  N.  W.  332. 

Nevada. —  Keys  v.  Grannis,  3  Nev.  548. 

New  Hampshire. —  York  v.  Sanborn,  47 
N.  H.  403;  Keniston  v.  Little,  30  N.  H.  318, 
64  Am.  Dec.  297. 

New  Jersey. —  Mangold  V.  Thorpe,  33 
N.  J.L.  134. 

New  Mexico. — Archibeque  v.  Miera,  1  N.  M. 
419. 

New  York.—  T>3iY  v.  Bach,  87  N.  Y.  56 
[affirming  46  N.  Y.  Super.  Ct.  460] ;  Hill  V. 
Haynes,  54  N.  Y.  153;  Bullis  v.  Montgomery, 
50  N.  Y.  352;  Acker  v.  Ledyard,  8  N.  Y.  62 
[reversing  8  Barb.  514] ;  Bacon  v.  Cropsey,  7 
N.  Y.  195 ;  Sheldon  V.  Van  Buskirk,  2  N.  Y. 
473;  Seward  v.  Wales,  40  N.  Y.  App.  Div. 
539,  58  N.  Y.  Suppl.  42  [affirmed  in  167  N.  Y. 
538,  60  N.  E.  1120];  Bodine  v.  Thurwachter, 
34  Hun  6;  Dorrance  v.  Henderson,  27  Hun 
206  [affirmed  in  92  N.  Y.  406];  Bovee  V. 
King,  11. Hun  250  [affirmed  in  75  N.  Y.  609]; 
Pinckney  v.  Hagerman,  4  Lans.  374;  Shaw  V. 
Davis,  55  Barb.  389 ;  Smith  v.  Orser,  43  Barb. 
187  [affirmed  in  42  N.  Y.  132] ;  Dominick  V. 
Eacker,  3  Barb.  17;  Fulton  v.  Heaton,  1  Barb. 
552;  People  V.  Brennan,  6  Thomps.  &  C.  120; 
Barron  v.  Boyd,  1  Thomps.  &  C.  457;  Heath 
V.  Westervelt,  2  Sandf.  110;  Farrington  v. 
Root,  10  Misc.  347,  21  N.  Y.  Suppl.  126,  24 
N.  Y.  Civ.  Proc.  196,  31  N.  Y.  Suppl.  126; 
Piepgras  v.  Edmunds,  5  Misc.  314,  25  N.  Y. 
Suppl.  961  [affirmed  in  26  N.  Y.  Suppl. 
1134] ;  American  Hosiery  Co.  v.  Riley,  12 
Abb.  N.  Cas.  329;  Sheldon  v.  Stryker,  21 
How.  Pr.  329;  People  v.  Warren,  5  Hill  440; 
Noble  V.  Holmes,  5  Hill  194;  Webber  v.  Gay, 
24  Wend.  485;  Earl  v.  Camp,  16  Wend.  562; 
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entitled  to  the  same  protection  in  respect  to  his  acts  in  connection  therewith  as 
would  be  afforded  his  principal."'^ 

c.  Protection  of  Coroner  Acting  as  Sheriff. A  coroner  performing  the  duties 
of  sheriff  is  entitled  to  the  same  protection  in  the  execution  of  apparently  valid 
process  as  would  be  accorded  the  sheriff.^® 

d.  Protection  to  Persons  Assisting  Officer.  Persons  aiding  an  officer  in  the 
execution  of  apparently  valid  process  are  protected  from  liability,  even  though 
the  process  was  in  fact  invalid,  where  they  have  acted  in  good  faith  under  the 
command  of  the  officer.      But  if  they  were  mere  volunteers  in  the  service  or  acted 


Savacool  v.  Boughton,  5  Wend.  170,  21  Am. 
Dec.  181;  Suydam  v.  Keys,  13  Johns.  444; 
Warner  v.  Shed,  10  Johns.  138;  Jenner  v. 
Joliffe,  9  Johns.  381;  Beach  v.  Furman,  9 
Johns.  229;  Cantillon  v.  Graves,  8  Johns. 
472;  Bealls  v.  Guernsey,  8  Johns.  52. 

'North  Carolina. —  O'Briant  v.  Wilkerson, 
122  N.  C.  304,  30  S.  E.  126;  State  v.  Fer- 
guson, 67  N.  C.  219;  Cody  v.  Quinn,  28  N.  C. 
191,  44  Am.  Dee.  75;  Stewart  v.  Ray,  26  N.  C. 
269 ;  Farley  v.  Lea,  20  N.  C.  307,  32  Am.  Dec. 
680.  See  also  McNamara  f.  Kerns,  24  N.  C. 
66. 

Ohio.—  Henline  v.  Eeese,  54  Ohio  St.  599,  41 
N.  E.  269,  56  Am.  St.  Hep.  736;  Champaign 
County  Bank  v.  Smith,  7  Ohio  St.  42. 

Oregon. —  Barr  v.  Combs,  29  Oreg.  399,  45 
Pac.  776;  White  v.  Thompson,  3  Oreg.  115. 

Pennsylvania. —  Central  Nat.  Bank  v.  Gal- 
lagher, 163  Pa.  St.  456,  30  Atl.  212;  Breck- 
woldt  V.  Morris,  149  Pa.  St.  291,  24  Atl.  300; 
Barr  v.  Boyles,  96  Pa.  St.  31;  Zacharias  v. 
Totton,  90  Pa.  St.  286;  Leonard  v.  Dillon.  76 
Pa.  St.  44;  Barnett  v.  Reed,  51  Pa.  St.  190, 
88  Am.  Dec.  574;  Billings  v.  Russell,  23  Pa. 
St.  189,  62  Am.  Dec.  330;  Hutton  v.  Blaine, 
2  Serg.  &  R.  75;  Paul  v.  Vankirk,  6  Binn. 
123;  Com.  V.  Rogers,  4  Pa.  L.  J.  Rep. 
252. 

Rhode  Island. — -  Curry  v.  Johnson,  13  R.  I. 
121;  Humes  v.  Taber,  1  R.  I.  464. 

South  Carolina. — ■  Brown  v.  Thompson,  19 
S.  C.  572;  Thrower  v.  Vaughan,  1  Rich.  18; 
Foster  v.  Gault,  2  McMull.  335;  Brown  V. 
Wood,  1  Bailey  457;  Swanzy  t\  Hunt,  2 
Nott  &  M.  211;  Treasurer  v.  Ford,  1  Nott 
&  M.  234. 

South  Dakota. — •  Smith  v.  Jones,  16  S.  D. 
337,  92  N.  W.  1084. 

Tennessee. —  Mason  v.  Vance,  1  Sneed  178, 
60  Am.  Dec.  144;  Crockett  v.  Latimer,  1 
Humphr.  272. 

Teicas.— Mayer  V.  Duke,  72  Tex.  445,  10 
S.  W.  565;  Blum  v.  Strong,  71  Tex.  321,  6 
S.  W.  167;  Rice  v.  Miller,  70  Tex.  613,  8 
S.  W.  317,  8  Am.  St.  Rep.  630;  Tierney  v. 
Frazier,  57  Tex.  437;  Wettermark  v.  Camp- 
bell, (Civ.  App.  1900)  57  S.  W.  904. 

Utah. —  Munns  v.  Loveland,  15  Utah  250, 
49  Pac.  743;  Hammer  v.  Ballantyne,  13  Utah 
324,  44  Pac.  704,  57  Am.  St.  Reio.  736. 

Vermont. —  Casselini  v.  Booth,  77  Vt.  255, 
59  Atl.  833;  Luce  v.  Hoisington,  54  Vt.  428; 
Brown  v.  Mason,  40  Vt.  157 ;  Eaton  v.  Cooper, 
29  Vt.  444;  Peck  v.  Crane,  25  Vt.  146;  Burton 
V.  Wilkinson,  18  Vt.  186,  46  Am.  Dec.  145; 
Churchill  v.  Churchill,  12  Vt.  661;  Pierson  v. 
Gale,  8  Vt.  509,  30  Am.  Dec.  487;  Childs  v. 
Morse,  2  Tyler  221. 


Virginia. —  Price  v.  Holland,  1  Patt.  &  H. 
289. 

Washington. —  Mack  v.  Doak,  50  Wash.  119, 
96  Pac.  825. 

Wisconsin. —  Holz  v.  Rediske,  116  Wis.  353, 
92  N.  W.  1105;  Gaertner  v.  Bues,  109  Wis. 
165,  85  N.  W.  388;  Lueck  v.  Heisler,  87  Wis. 
644,  58  N.  W.  1101;  McLean  v.  Cook,  23  Wis. 
364;  Bogert  v.  Phelps,  14  Wis.  88  [folloiced 
in  Bean  v.  Loftus,  48  Wis.  371,  4  K  W.  334; 
James  v.  Van  Duyn,  45  Wis.  512]  ;  Young  v. 
Wise,  7  Wis.  128;  Sprague  v.  Birchard,  1 
Wis.  457,  60  Am.  Dec.  393. 

United  States. — Matthews  v.  Densmore,  109 
U.  S.  216,  3  S.  Ct.  126,  27  L.  ed.  912  [fol- 
lowed in  Marks  v.  Shoup,  181  U.  S.  562,  21 
S.  Ct.  724,  45  L.  ed.  1002] ;  Conner  v.  Long, 
104  U.  S.  228,  26  L.  ed.  723;  O'Brien  v.  Weld, 
92  U.  S.  81,  23  L.  ed.  675;  Erskine  v.  Hohn- 
back,  14  Wall.  613,  20  L.  ed.  745;  Norris  v. 
McCanna,  29  Fed.  757;  Smith  v.  Miles,  22 
Fed.  Cas.  No.  13,079a,  Hempst.  34. 

England.— Chesislej  v.  Barnes,  10  East  73, 
103  Eng.  Reprint  703;  Philips  v.  Biron, 
Str.  509,  93  Eng.  Reprint  667;  Parsons  v. 
Lloyd,  W.  Bl.  845,  96  Eng.  Reprint  498.  See 
also  Brunswick  r.  Slowman,  8  C.  B.  317,  18 
L.  J.  C.  P.  299,  65  E.  C.  L.  317. 

Canada. —  Crowl  v.  Adams,  21  'Can.  Sup. 
Ct.  342;  McLean  v.  Bradley,  2  Can.  Sup.  Ct. 
535 ;  Beemer  v.  Inkster,  3  Manitoba  534 ;  Reg. 
V.  O'Leary,  16  N.  Brunsw.  264;  Seaman  t?. 
De  Wolf,  1  Nova  Scotia  193.  See  also  Mc- 
Gilvray  v.  Gibbons,  2  Nova  Scotia  152. 

See  43  Cent.  Di<r.  tit.  "Sheriffs  and  Con- 
stables," §  143  et  seq. 

94.  Taylor  v.  Brown,  4  Cal.  188,  GO  Am. 
Dec.  604;  State  v.  MeNally,  34  Mo.  210.  56 
Am.  Dec.  650;  State  i\  Ferguson,  67  N.  C. 
219,  deputy  accompanying  sheriff. 

95.  See  supra,  II,  C,  11,  b. 

96.  Manning  v.  Keenan,  73  N.  Y.  45  [ajjirm- 
ing  9  Hun  686]. 

97.  Delaiixirc. —  Prettj-man  r.  Dean,  2 
Harr.  494. 

Georgia. —  Robinson  r.  State,  93  Ga.  77,  18 
S.  E.  1018,  44  Am.  St.  Rep.  127. 

Jllinois.—  Page  v.  De  Puy,  40  III.  506. 

Kansas. —  Allen  r.  'Corlew,  10  Kan.  70. 

Kentucky. —  Hunt  t\  Bellew,  9  B.  Mon.  390; 
•Reed  v.  Rice,  2  J.  J.  ]Marsh.  44,  10  Am.  Dee. 
122. 

Mississippi. —  See  Payne  v.  Green,  10  Sm. 
&  M.  507. 

Nctr  York. —  Jennings  r.  Carter,  2  Wend. 
446,  20  Am.  Dec.  635 ;  Batcher  r.  Sprague,  2 
Johns.  462. 

North  Carolina. —  Stale  r.  Fermison,  67 
N.  C.  219. 
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officiously  they  must  show  a.  vahd  process  in  order  to  escape  Habihty;  and  if 
the  process  is  void  upon  its  face  it  furnishes  no  protection  ven  though  the  person 
aiding  the  officer  did  so  at  his  command. 

2.  Jurisdiction  of  Court  ^  —  a.  In  General.  In  order  that  the  process,  order,  or 
judgment  of  a  court  should  afford  protection  to  the  officer  executing  it,  it  is  neces- 
sary that  the  court  should  have  had  jurisdiction  of  the  matter  in  which  it  acted,^ 


Ohio.—-  Taylor  v.  Alexander,  6  Ohio  144. 
Canada. — Seaman  v.   De   Wolf,    1  Nova 
Scotia  193. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  144. 

Such  person  need  not  remain  in  the  actual 
presence  of  the  officer  in  order  to  be  pro- 
tected in  aiding  him,  if  the  two  are  in  the 
same  neighborhood  and  acting  in  concert,  the 
officer  giving  orders  and  the  other  obeying. 
Robinson  r.  State,  93  Ga.  77,  18  S.  E.  1018, 
44  Am.  St.  Rep.  127. 

Property  must  be  actually  taken  by  the 
officer. —  A  person  cannot  justify  taking  the 
property  of  a  third  person,  as  an  assistant 
of  a  sherift*,  unless  the  property  is  in  fact 
taken  by  the  officer  under  his  process.  It  is 
no  justification  of  such  taking  that  the  as- 
sistant supposed,  from  the  conduct  of  the 
officer,  that  the  property  had  been  attached. 
Johnson  v.  Stone,  40  N.  H.  197,  75  Am.  Dec. 
706. 

98.  Morrison  v.  Wright,  7  Port.  (Ala.)  67; 
Hunt  V.  Ballew,  9  B.  Mon.  (Ky.)  390;  Reed 
V.  Rice,  2  J.  J.  Marsh.  (Ky.)  44,  19  Am.  Dec. 
122.  See  also  Osgood  f.  Carver,  43  Conn. 
24. 

99.  McKinney  v.  Chambliss,  3  La.  Ann.  577. 
Validity  of  process  generally  see  infra,  V, 

L,  5. 

1.  See,  generally,  Courts,  11  Cyc.  633. 

2.  Alabama. —  Murphy  v.  State,  55  Ala. 
252;  Kirksey  v.  Dubose,  19  Ala.  43;  Fortner 
V,  Flanagan,  3  Port.  257. 

Arkansas. —  Huddleston  v.  Spear,  8  Ark. 
406. 

California. —  Laughlin  v.  Thompson,  76  Cal. 
287,  18  Pac.  330 ;  Brichman  v.  Ross,  67  Cal. 
601,  8  Pac.  316;  Weaver  v.  Ward,  49  Cal. 
297 ;  Buffandean  v.  Edmonson,  17  Cal.  436,  79 
Am.  Dec.  139. 

Connecticut. —  Osgood  v.  Carver,  43  Conn. 
24;  Watson  t:.  Watson,  9  Conn.  140,  23  Am. 
Dec.  324. 

Florida. —  Camp  v.  Moseley,  2  Fla.  171. 

Georgia. —  Wilbur  v.  Stokes,  117  Ga.  545, 
43  S.  E.  856;  Johnson  v.  Fox,  51  Ga.  270; 
Wallace  v.  Holly,  13  Ga.  389,  58  Am.  Dec. 
518. 

Idaho. —  Coombs  V.  Collins,  6  Ida.  536,  57 
Pac.  310. 

Illinois. —  Sample  v.  Broadwell,  87  111.  617; 
Tuttle  V.  Wilson.  24  111.  553  [followed  in 
Housh  V.  People,  75  111.  487];  McDonald  v. 
Wilkie,  13  111.  22,  54  Am.  Dec.  423;  Barnes 
V.  Barber,  6  111.  401  [followed  in  Parker  v. 
Smith,  6  111.  411];  Lattin  v.  Smith,  1  111. 
361;  Boyden  v.  Frank,  20  111.  App.  169. 

Indiana. —  Hartlep  v.  Cole,  101  Ind.  458. 

Iowa. —  Gates  v.  Neimever,  54  Iowa  110,  6 
N.  W.  150. 

Kansas. —  Allen  i;.   Corlew,   10  Kan.  70; 


Holdredge  v.  McCombs,  8  Kan.  App.  663,  56 
Pac.  536. 

Kentucky. —  Pepper  v.  Mayes,  81  Ky.  673. 

Louisiana. —  Crow  v.  Manning,  45  La.  Ann. 
1221,  14  So.  122;  Clavarie  v.  Waggaman, 
McGloin  35. 

Maine. —  Jacques  v.  Parks,  96  Me.  268,  52 
Atl.  763;  Gray  v.  Kimball,  42  Me.  299; 
Thurston  v.  Adams,  41  Me.  419. 

Massachusetts. —  Sandford  v.  Nichols,  13 
Mass.  286,  7  Am.  Dec.  151;  Dwinnels  V.  Boyn- 
ton,  3  Allen  310;  Fisher  v.  McGirr,  1  Gray  1, 
61  Am.  Dec.  381.. 

Michigan. —  O'Meara  v.  Merritt,  128  Mich. 
249,  87  K  W.  197;  Dunn  v.  Gilman,  34  Mich. 
256;  Ortman  v.  Greenman,  4  Mich.  291. 

Minnesota. —  Clark  v.  Norton,  6  Minn.  412. 

Missouri. —  State  v.  O'Neill,  151  Mo.  67,  52 
S.  W.  240;  State  v.  Devitt,  107  Mo.  573,  17 
S.  W.  900,  28  Am.  St.  Rep.  440;  Howard  v, 
Clark,  43  Mo.  344;  Milburn  v.  Gilman,  11  Mo. 
64;  Brown  v.  Henderson,  1  Mo.  134. 

Nebraska. —  Philips  v.  Spotts,  14  Nebr. 
139,  15  N.  W.  332. 

Neio  Jersey. —  Mangold  v.  Thorpe,  33 
N.  J.  L.  134. 

New  York. —  Shaw  v.  Davis,  55  Barb.  389; 
Fulton  V.  Heaton,  1  Barb.  552 ;  Earl  v.  Camp. 
16  Wend.  562;  Savacool  v.  Boughton,  5  Wend. 
170,  21  Am.  Dec.  181;  Warner  v.  Shed,  10 
Johns.  138;  Beach  v.  Furman,  9  Johns. 
229. 

North  Carolina. —  O'Briant  v.  Wilkerson, 
122  N.  C.  304,  30  S.  E.  126;  State  v.  Fergu- 
son, 67  N.  C.  219;  Cohoon  v.  Speed,  47  N.  C. 
133. 

O/iio.— Henline  v.  Reese,  54  Ohio  St.  599, 
44  N.  E.  269,  56  Am.  St.  Rep.  736. 

Oregon. —  Barr  v.  Combs,  29  Oreg.  399,  45 
Pac.  776. 

Pennsylvania. —  Hutton  v.  Blaine,  2  Serg. 
&  R.  75. 

Rhode  Island. —  Humes  v.  Taber,  1  R.  L 
464. 

South  Carolina. —  Swanzy  v.  Hunt,  2  Nott 
&  M.  211. 

Tennessee. —  Mason  v.  Vance,  1  Sneed  178, 
60  Am.  Dec.  144. 

Utah. — Munns  v.  Loveland,  15  Utah  250,  49 
Pac.  743. 

Vermont. —  Driscoll  v.  Place,  44  Vt.  252 ; 
Pierson  v.  Gale,  8  Vt.  509,  30  Am.  Dec.  487. 

Virginia. —  Price  v.  Holland,  1  Patt.  &  H. 
289. 

Wisconsin. —  Campbell  v.  Sherman,  35  Wis. 
103;  McLean  v.  Cook,  23  Wis.  364;  Bogert 
V.  Phelps,  14  Wis.  88;  Weimberg  v.  Conover, 
4  Wis.  803. 

Canada. —  Reg.  v.  O'Leary,  16  N.  Brunsw. 
264. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con. 
stables,"  §  143  et  seq. 
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and  authority  to  issue  the  process  under  which  the  officer  justifies,^  in  the 
absence  of  which  no  protection  can  be  afforded  by  the  process  or  order/  although 
the  officer  acted  in  good  faith  in  proceeding  under  it.^  Where  the  court  has  juris- 
diction of  the  subject-matter  and  the  process  shows  apparent  jurisdiction  in  the 
particular  case,  the  officer  is  protected,^  although  the  court  did  not  in  fact  acquire 
jurisdiction/  or  although  the  court  had  lost  jurisdiction  before  the  process  was 


3.  Alabama. —  Noles  i\  State,  24  Ala.  672. 
Illinois.—  Booth  v.  Rees,  26  111.  45 ;  Tuttle 

V.  Wilson,  24  111.  553  [foUoived  in  Housh  v. 
People,  75  111.  487];  Hall  v.  Blaisdell,  2  111. 
332;  McGillis  v.  Bishop,  27  111.  App.  53. 

Kentucky. —  Clay  v.  Sandefer,  12  B.  Mon. 
334. 

Maine. —  Thurston  r.  Adams,  41  Me.  419, 
North   Carolina. —  State   v.   Ferguson,  67 

N.  C.  219;  State  v.  McDonald,  14  N.  C.  468. 
Pennsylvania. —  Stephens  v.  Wilkins,  6  Pa. 

St.  260. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  143  et  seq. 

4.  Alabama. —  Noles  v.  State,  24  Ala. 
672. 

Arkansas.— McClure  v.  Hill,  36  Ark.  268; 
Howell  r.  Milligan,  13  Ark.  40';  Huddleston 
V.  Spear,  8  Ark".  406. 

California. —  Weaver  v.  Wood,  49  Cal.  297. 

Georgia.— nsimer  v.  White,  110  Ga.  300,  34 
S.  E.  1001. 

Illinois.— Hull  v.  Blaisdell,  2  111.  332. 

loiva. —  Carpenter  v.  Scott,  86  Iowa  563,  53 
N.  W.  328. 

Kentucky. —  Stephens  v.  Wilson,  115  Ky. 
27,  72  S.  W.  336,  24  Ky.  L.  Rep.  1832. 

Louisiana. —  New  Orleans  v.  Morgan,  7 
Mart.  N.  S.  1,  18  Am.  Dec.  232. 

Maine. —  Warren  v.  Kelley,  80  Me.  512,  15 
Atl.  49;  Thurston  v.  Adams,  41  Me.  419. 

Massachusetts. —  Fisher  v.  McGirr,  1  Gray 
1,  65  Am.  Dec.  381. 

New  York. —  Dorrance  v.  Henderson,  27 
Hun  206  [affirmed  in  92  N.  Y.  406], 

North  Carolina. —  Cohoon  v.  Speed,  47 
N.  C.  133;  State  v.  McDonald,  14  N.  C.  468. 

Pennsylvania. —  Stephens  v.  Wilkins,  6  Pa. 
St.  260. 

Tennessee. —  Martin  v.  England,  5  Yerg. 
313. 

TeiPfls.— Spradley  v.  State,  23  Tex.  Civ. 
App.  20,  56  S.  W.  114,  442;  Fendrick  v.  Shea, 
1  Tex.  App.  Civ.  Cas.  §  912. 

Vermont. —  Driscoll  v.  Place,  44  Vt.  252. 

Wisconsin. —  Campbell  v.  Sherman,  35  Wis. 
103. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  143  et  seq. 

Where  jurisdiction  of  particular  magistrate 
not  ascertainable. —  Where  there  were  two  cir- 
cuit court  commissioners  and  the  statute  gave 
jurisdiction  of  proceedings  for  dissolution  of 
attachment  to  only  the  commissioner  holding 
the  senior  commission,  but  no  means  were  pro- 
vided for  determining  which  held  the  ehler 
commission,  it  not  being  a  fact  of  public 
notoriety,  and  no  power  was  given  to  the 
sheriff  to  demand  an  inspection  of  the  com- 
missions, a  sheriff  was  not  liable  fen-  obeying 
a  process  issued  by  the  magistrate  holding  the 
junior  commission  (the  sheriff'  not  knowing 


the  fact),  and  under  such  process  delivering 
up  the  property  attached.  People  v.  Rix,  6 
Mich.  144. 

5.  Hamer  v.  White,  110  Ga.  300,  34  S.  E. 
1001. 

6.  Illinois. —  Outhouse  v.  Allen.  72  111.  529; 
McDonald  v.  Wilkie,  13  111.  22,  54  Am.  Dec. 
423;  Barnes  v.  Barber,  6  111.  401  [folloiced 
in  Parker  v.  Smith,  6  111.  411];  Magerstadt 
V.  People,  105  111.  App.  316. 

Indiana. —  Gott  v.  Mitchell,  7  Blackf. 
270. 

/otca.— Heath  v.  Halfhill,  106  Iowa  131,  76 
N.  W.  522. 

Kentucky. —  Percefull  v.  Com.,  3  B.  Mon. 
347. 

Massachusetts. —  Whipple  v.  Kent,  2  Gray 
410,  61  Am.  Dec.  470. 

Minnesota. —  Orr  v.  Box,  22  Minn.  485. 

Missouri. —  Howard  v.  Clark,  43  Mo.  344. 

NeiD  York. —  Cornell  v.  Barnes,  7  Hill  35; 
Savacool  v.  Boughton,  5  Wend.  170,  21  Am. 
Dec.  181. 

North  Carolina. —  State  v.  Ferguson,  67 
N.  C.  219;  Stewart  v.  Ray,  26  N.  C.  269. 

Ohio. —  Champaign  County  Bank  v.  Smith, 
7  Ohio  St.  42. 

Oregon. —  Barr  v.  Combs,  29  Oreg.  399,  45 
Pac.  776. 

Pennsylvania. —  Barr  r.  Boyles,  96  Pa.  St. 
31. 

South  Carolina. —  Bragg  v.  Thompson,  19 
S.  C.  572;  Brown  v.  Wood,  1  Bailey  457. 

Vermont. —  Casselini  v.  Booth,  77  Vt.  255, 
59  Atl.  833;  Churchill  v.  Churchill,  12  Vt. 
661. 

Wisconsin. —  Young  v.  Wise,  7  Wis.  128. 

United  States. —  Smith  r.  Miles,  22  Fed. 
Cas.  No.  13,079a,  Hempst.  34. 

See  43  Cent.  Dig.  tit.  "'  Sheriffs  and  Con- 
stables," §  143  et  seq. 

7.  Illinois. —  Magerstadt  V.  People,  105  111. 
App.  316. 

Indiana. —  Thurston  v.  Boardman,  Wils. 
433. 

7o„:fl.— Heath  r.  Halfhill,  106  Iowa  131, 
76  N.  W.  522 ;  Thompson  r.  Jockson,  93  Iowa 
376,  61  N.  W.  1004.  27  L.  R.  A.  92. 

Massachusetts. —  Whipple  Kent,  2  Gray 
410,  61  Am.  Dec.  470. 

Missouri.— Howard  r.  Clark,  43  Mo.  344. 

New  York. —  Cornell  r.  Barnes,  7  Hill  35; 
Savacool  v.  Boughton,  5  Wond.  170.  21  Am. 
Dec.  181. 

Ohio. —  Champaign  County  Bank  Smith, 
7  Ohio  St,  42. 

}'er)iio)it. —  Casselini  r.  Booth,  77  \'t.  255, 
59  Atl.  833. 

W  isconsin. —  (^mijibell  r.  Sherman,  35  Wis. 
103. 

See  43  Cent.  Dig.  til.  "Sheriffs  and  Con- 
stables,"  §  143  ct  seq. 
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issued.^  But  the  process  affords  no  protection  where  it  shows  upon  its  face  that  the 
court  did  not  have  jurisdiction,^  or  exceeded  its  authority  in  issuing  the  process.^** 

b.  When  Affirmative  Showing  of  Jurisdiction  Necessary.  Where  the  authority 
of  a  court  to  make  a  particular  order  is  not  appurtenant  to  its  general  jurisdiction 
but  is  derived  solely  from  a  statute  which  requires  that  certain  proceedings  shall 
be  taken  in  order  to  warrant  the  granting  of  such  an  order,  the  sheriff  cannot 
justify  under  an  order  simply  directing  what  is  to  be  done  but  must  show  that  all 
proceedings  were  taken  which  the  statute  requires  in  order  to  give  jurisdiction  in 
the  particular  case.^^  But  if  the  order  recites  facts  showing  that  such  proceedings 
were  taken  he  may  rely  upon  such  recitals  as  proof  thereof  and  is  justified  in  acting 
under  the  order,  although  the  proceedings  were  never  in  fact  taken. It  is  also 
held  that  where  the  power  of  a  justice  of  the  peace  to  issue  an  order  of  delivery 
depends  upon  the  amount  and  the  law  requires  the  value  of  the  property  to  be 
stated  in  the  order,  an  order  which  does  not  state  the  value  affords  no  protection. 

3.  Regularity  of  Proceedings.  Defects  or  irregularities  in  the  proceedings 
leading  up  to  a  judgment  or  order,^^  or  to  the  issuance  of  process,^^  do  not  deprive 
the  officer  of  protection  in  executing  such  process  or  order.    And  a  fortiori  a  sheriff 


8.  Holz  V.  Rediske,  116  Wis.  353,  92  N.  W. 
1105. 

9.  Illinois. —  Martin  v.  Walker,  15  111.  377; 
Tefft  V.  Ashbaugh,  13  111.  602. 

Maryland. —  Campbell  r.  Webb,  11  Md.  471. 

Massachusetts. —  Whipple  v.  Kent,  2  Gray 
410,  61  Am.  Dec.  470. 

Missouri. —  Howard  t\  Clark,  43  Mo.  344. 

JS^eio  Hampshire. —  Batchelder  v.  Currier, 
45  N.  H.  460. 

Neio  York. —  Castellanos  v.  Jones,  5  N.  Y. 
164. 

North  Carolina. —  Cohoon  r.  Speed,  47 
N.  C.  133;  State  v.  Mann,  27  N.  C.  45. 

Ohio. —  Champaign  County  Bank  v.  Smith, 
7  Ohio  St.  42. 

Vermonf. —  Casselini  v.  Booth,  77  Vt.  255, 
59  Atl.  833;  Sartwell  v.  Sowles,  72  Vt.  270, 
48  Atl.  11,  82  Am.  St.  Rep.  943. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  143  et  seq. 

10.  Thurston  v.  Adams,  41  Me.  419. 

11.  Seward  v.  Wales,  40  N.  Y.  App.  Div. 
539,  58  N.  Y.  Suppl.  42  [affirmed  in  167 
N.  Y.  538,  60  N.  E.  1120],  so  holding  as  to 
an  order  for  the  discharge  of  an  imprisoned 
debtor.  See  also  Shaffer  v.  Riseley,  114  N.  Y. 
23,  20  N.  E.  630. 

12.  Seward  v.  Wales,  40  N.  Y.  App.  Div. 
529,  58  Y.  Suppl.  42  [affirmed  in  167 
N.  Y.  538,  60  N.  E.  1120]. 

13.  McClure  v.  Hill,  36  Ark.  268. 

14.  Alabama. — ^Adamson  v.  Noble,  137  Ala. 
668,  35  So.  139;  Averett  v.  Thompson,  15  Ala. 
678. 

California. —  Burnham  v.  Stone,  101  Cal. 
164,  35  Pac.  627  (fraud  in  obtaining  judg- 
ment) ;  Norcross  V.  Nunan,  61  Cal.  640;  Buf- 
fandeau  v.  Edmondson,  17  Cal.  436,  79  Am. 
Dec.  139. 

Connecticut. —  Taylor  v.  Judd,  41  Conn. 
483. 

Idaho. —  Blumaur-Frank  Drug  Co.  v.  Bran- 
stetter,  4  Ida.  557,  43  Pac.  575,  95  Am.  St. 
Rep.  151. 

Kentucky. —  Ringo  v.  W^ard,  2  B.  Mon.  127. 
Maine.— Wilton  Mfg.  Co.  v.  Butler,  34  Me. 
431. 
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Massachusetts. —  Bergin  v.  Haywood,  102 
Mass.  414. 

Minnesota. —  Johnson  v.  Randall,  74  Minn. 
44,  76  N.  W.  791;  Baker  v'.  Sheehan,  29  Minn. 
235,  12  N.  W.  704. 

Missouri. —  Higdon  v.  Conway,  12  Mo.  295. 

Neio  Hampshire. —  Keniston  v.  Little,  30 
N.  H.  318,  64  Am.  Dec.  297. 

New  York. — ^Bodine  v.  Thurwachter,  34 
Hun  6;  Cantillon  v.  Graves,  8  Johns.  472. 

Pennsylvania. —  Billings  v.  Russell,  23  Pa. 
St.  189,  62  Am.  Dec.  330. 

Utah. —  Hamner  v.  Ballantyne,  13  Utah 
324,  44  Pac.  704,  57  Am.  St.  Rlep.  736. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  143  et  seq. 

15.  Alaham a.—  MsLTiin  v.  Hall,  70  Ala.  421. 

Illinois. —  Booth  v.  Rees,  26  111.  45  ;  Parker 
V.  Smith,  6  111.  411;  Lattin  v.  Smith,  1  111. 
361. 

Indiana.— '  Gott  v.  Mitchell,  7  Blackf.  270. 

Kentucky. —  Banta  v.  Reynolds,  3  B.  Mon. 
80.  But  compare  Matthews  v.  Denamore,  2 
Ky.  L.  Rep.  74. 

Massachusetts. —  Dwinnels  f.  Boynton,  3 
Allen  310;  Sanford  V.  Nichols,  13  Mass.  286, 
7  Am.  Dec.  151. 

Missouri. —  Melcher  v.  Scruggs,  72  Mo.  400. 

Nebraska. — •  Winchell  v.  McKinzie,  35  Nebr. 
813,  53  N.  W.  975. 

Neiv  Mexico. —  Archibeque  v.  Miera,  1  N.  M. 
419. 

Neio  York. —  Arrex  v.  Brodhead,  19  Hun 
269. 

North  Carolina. —  State  P.  Mann,  27  N.  C. 
45. 

Ohio. —  Taylor  v.  Alexander,  6  Ohio  144. 
Oregon. —  White  v.  Thompson,  3  Oreg.  115. 
Rhode  Island. —  Humes  v.  Taber,  1  R.  I. 
464.  , 

South  Carolina. —  Foster  v.  Gault,  2  Mc- 
Mulh  335. 

South  Dakota. —  Smith  v.  Jones,  16  S.  D. 
337,  92  N.  W.  1084,  holding  that  a  criminal 
complaint  for  disposing  of  mortgaged  prop- 
erty is  sufficient  to  protect  the  officer  execut- 
ing a  warrant  of  arrest,  although  it  does  not 
allege  that  the  act  was  done  wilfully. 
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who  levies  under  mesne  process  is  not  deprived  of  protection  by  irregularities  in 
the  subsequent  proceedings  resulting  in  the  judgment. 

4.  Validity  of  Judgment  or  Order  —  a.  In  General.  A  sheriff  or  constable 
is  not  bound  to  inquire  into  the  validity  of  the  proceedings  forming  the  basis  of 
the  process  which  is  placed  in  his  hands  for  execution  but  provided  that  the 
court  has  jurisdiction  of  the  subject-matter/^  and  the  judgment  or  order  is  appar- 
ently valid/^  and  that  the  process  is  regular  and  valid  upon  its  face/^  the  officer 
is  not  deprived  of  protection  by  reason  of  the  fact  that  the  order  under  which  he 
acts  or  the  judgment  on  which  the  process  is  based  is  erroneous/^  invalid,  and 
voidable/^  or  even  void/^  for  any  cause  other  than  a  lack  of  jurisdiction  of  the 
subject-matter/^  unless  the  writ  or  the  papers  attached  thereto  give  notice  of  the 
defects  in  the  proceedings  or  the  officer  has  acted  wilfully  with  the  intent  to 
oppress  defendant?' 

b.  Judgment  Rendered  or  Order  Made  Under  Unconstitutional  Law.  A  judg- 
ment or  order  of  court  will  protect  an  officer  in  what  he  does  pursuant  thereto 
notwithstanding  the  fact  that  the  statute  under  which  the  judgment  was  rendered 
or  the  order  made  is  unconstitutional.^^ 


Texas. —  Randall  v.  Rosenthal,  (Civ.  App. 
1895)  31  S.  W.  822. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  143  et  seq. 
I        16.  Grady  v.  Bowe,  11  Daly  (N.  Y.)  259; 
I    Eaton  V.  Cooper,  29  Vt.  444. 

17.  See,  generally,  Judgments,  23  Cyc.  623. 

18.  Wilbur  v.  Stokes,  117  Ga.  545,  43  S.  E. 
856. 

19.  See  supra,  V,  L,  2. 

20.  Rounsaville  v.  McGinnis,  93  Ga.  579,  21 
,  S.  E.  123;  Breckwoldt  t\  Morris,  149  Pa.  St. 

291,  24  Atl.  300. 

21.  See  infra,  V,  L,  5. 

■  22.  Alahama. —  Smith  v.  Leavitts,  10  Ala. 
92;  Bender  v.  Graham,  Minor  269. 

Georgia. —  Rounsaville  v.  McGinnis,  93  Ga. 
679,  21  S.  E.  123. 

Illinois.— Smith.  V.  People,  99  111.  445. 

Kentucky.— Ashcrsiit  v.  Elliott,  38  S.  W. 
1062,  18  Ky.  L.  Rep.  934. 

Minnesota. —  Johnson  V.  Randall,  74  Minn. 
44,  76  N.  W.  791;  Baker  v.  Sheehan,  29  Minn. 
235,  12  N.  W.  704. 

Missouri. —  Milburn  v.  Gilman,  11  Mo.  64. 

Pennsylvania. — 'Barnett  V:  Reed,  51  Pa.  St. 
190,  88  Am.  Dec.  574. 

Virginia. —  Price  v.  Holland,  1  Patt.  &  H. 
289,  holding  that  this  is  true,  although  the 
error  is  apparent  on  the  face  of  the  pro- 
ceedings. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  143  et  seq. 

Reversal  of  judgment  see  infra,  V,  L,  20. 

23.  Arkansas. —  Byrd  v.  Clendenin,  11  Ark. 
572. 

California. — ^  Burnham  v.  Stone,  101  Cal. 
164,  35  Pac.  627. 

Michigan. —  Miller  f.  Hahn,  116  Mich.  607, 
74  N.  W.  1051;  Ortman  v.  Greenman,  4  Mich. 
.  291. 

Missouri. —  State  r.  Ferguson,  13  Mo.  166; 
Brown  v.  Henderson,  1  Mo.  134;  State  v. 
Smith,  81  Mo.  App.  671. 

New  York. — ^American  Hosiery  Co.  r.  Rilov, 
12  Abb.  N.  Cas.  329;  Sheldon  f.  Stryker,  21 
How.  Pr.  3'29;  Jennings  V.  Carter,  2  Wend. 
446,  20  Am.  Dec.  635. 

Pennsylvania. —  Breckwoldt  v.  Morris,  149 


Pa.  St.  291,  24  Atl.  300.  See  also  Hutton  V, 
Blaine,  2  Serg.  &  R.  75. 

Texas. —  Fendrick  r.  Shea,  1  Tex.  App.  Civ. 
Cas.  §  912. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  143  et  seq. 

Necessity  for  amendment  of  judgment.— 
In  an  action  against  the  sheriff  and  his 
deputy  for  a  wrongful  seizure  of  property 
under  an  execution  wherein  the  judgment 
debtor's  name  was  misstated,  defendants  can- 
not justify  under  such  execution  until  the 
judgment  and  all  proceedings  are  amended  in 
a  direct  action  for  that  purpose.  Casper  v. 
Klippen,  61  Minn.  353,  63  N.  W.  737,  52  Am. 
St.  Rep.  604. 

24.  Georgia. —  Wilbur  V.  Stokes,  117  Ga. 
545,  43  S.  E.  856,  judgment  against  garnishee 
void  because  prematu^rely  rendered. 

Idaho. —  Blumaur-Frank  Drug  Co.  v.  Bran- 
stetter,  4  Ida.  557,  43  Pac.  575,  95  Am.  St 
Rep.  151. 

Illinois. —  People  v.  Whitehead,  90  111.  App. 
614. 

Iowa. —  Thompson  r.  Jackson,  93  Iowa  376, 
61  N.  W.  1004,  27  L.  R.  A.  92,  judgment  void 
for  lack  of  jurisdiction  of  defendant. 

Islew  York. —  Crouse  v.  Johnson,  65  Hun 
337,  20  N.  Y.  Suppl.  177,  judgment  void 
because  of  non-compliance  with  statutory  re- 
quirement that  in  case  of  judgment  by  confes- 
sion an  aflidavit  must  be  tiled  allrging  that 
the  confession  was  not  made  "  or  taken  "  with 
intent  to  dofrand  any  creditor. 

^ovth  Carol iiKi. —  Goodsiion  r.  Cilroath.  32 
S.  C.  3S8,  11  S.  E.  207  \folJoirinq  Bragg  V. 
Thom])son,  19  S.  C.  5721. 

See  -13  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  143  cf  srq. 

25.  See  sutrra,  V,  L,  2,  a. 

26.  Wilbur  v.  Stokes,  117  Ga.  545,  43  S.  E. 
856. 

27.  Thompson  r.  Jackson,  93  Iowa  376.  61 
N.  W.  1004,  27  L.  R.  A.  92. 

Liability  for  causing  unnecessary  injury 
or  hardship  in  execution  of  process  soo  supra, 
V,  D,  2. 

28.  Wobslor  r.  Roid.  Morv.  (Iowa)  467; 
Norris  r.  McCanna.  29  Fed.  757. 

[V,  L,  4,  b] 
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5.  Validity  of  Process    —  a.  In  General.    It  is  sufficient  for  the  protection 

of  the  officer  that  the  process  under  which  he  acted  should  be  vahd  on  its  face,^* 
and  if  it  is  so  the  officer  does  not  become  hable  for  his  acts  because  the  process 
may  be  in  fact  irregular  and  voidable. And  it  has  been  held  that  even  though 
process  be  in  fact  void,  if  it  does  not  upon  its  face  carry  knowledge  of  this  fact  to 


29.  See,  generally,  Process,  32  Cyc.  412. 

30.  Alabama. —  Adamson  v.  Noble,  137  Ala. 
668,  35  So.  139;  Murphy  v.  State,  55  Ala. 
252;  Wilson  V.  Sawyer,  37  Ala.  631;  Kirksey 
V.  Dubose,  19  Ala.  43;  Averett  v.  Thompson, 
15  Ala.  678;  Cogburn  v.  Spence,  15  Ala.  549, 
50  Am.  Dec.  140;  Governor  v.  Gibson,  14  Ala. 
326;  Fortner  v.  Flannagan,  3  Port.  257. 

California. —  Laughlin  f  .  Thompson,  76  Cal. 
287,  18  Pac.  330;  Brichman  r.  Poss,  67  Cal. 
601,  8  Pac.  316;  Norcross  t\  Nunan,  61  Cal. 
640. 

Connecticut. —  Osgood  v.  Carver,  43  Conn. 
24;  Watson  f.  Watson,  9  Conn.  140,  23  Am.. 
Dec.  324. 

Florida. —  Camp  v.  Moseley,  2  Fla.  171. 

Ceorgia. —  Wilbur  v.  Stokes,  117  Ga.  545, 
43  S.  E.  856;  Johnson  v.  Fox,  51  Ga.  270; 
Hall  V.  Lyon,  37  Ga.  636;  W^allace  v.  Holly, 
13  Ga.  389,  58  Am.  Dec.  518. 

Idaho. —  Coombs  V.  Collins,  6  Ida.  536,  57 
Pac.  310. 

Illinois. —  Sample  v.  Broadwell,  87  111.  617 ; 
Johnson  v.  Holloway,  82  111.  334;  Outhouse 
f.  Allen,  72  111.  529;  Tuttle  v.  Wilson,  24  111. 
553  [folloiced  in  Housh  v.  People,  75  111. 
487];  Lattin  v.  Smith,  1  111.  361;  Boyden  V. 
Frank,  20  111.  App.  169. 

Indiana. —  Hartlep  v.  Cole,  101  Ind.  458; 
Gott  v.  Mitchell,  7  Blackf.  270. 

/otOT.— Heath  t\  Halfhill,  106  Iowa  131,  76 
N.  W.  522;  Henke  V.  McCord,  55  Iowa  378,  7 
N.  W.  623. 

Kansas. —  Allen  v.  Corlew,  10  Kan.  70; 
Holdredge  v.  McCombs,  8  Kan.  App.  663,  56 
Pac.  536. 

Kentucky. —  Poettger  v.  Riefkin,  130  Ky. 
197,  113  S.  W.  88;  Pepper  v.  Mayes,  81  Ky. 
673;  Percefull  v.  Com.,  3  B.  Mon.  347;  Ringos 
V.  Ward,  2  B.  Mon.  127. 

Maine. —  Jacques  V.  Parks,  96  Me.  268,  52 
Atl.  763;  Gray  v.  Kimball,  42  Me.  299;  Wil- 
ton Mfg.  Co.  V.  Butler,  34  Me.  431;  State  V. 
McNally,  34  Me.  210,  56  Am.  Dec.  650. 

Massachusetts. — Goldis  v.  Gately,  168  Mass. 
300,  47  N.  E.  96;  Bergin  v.  Havward,  102 
Mass.  414;  Hoit  V.  Hook,  14  Mass.  210; 
Pearce  v.  Atwood,  13  Mass.  324;  Sandford  V. 
Nichols,  13  Mass.  286,  7  Am.  Dec.  151;  Nich- 
ols V:  Thomas,  4  Mass.  232. 

Michigan. —  O'Meara  V.  Merritt,  128  Mich. 
249,  87  N.  W.  197;  Miller  v.  Hahn,  116 
Mich,  607,  74  N.  W.  1051;  Dunn  p.  Oilman, 
34  Mich.  256;  Ortman  V.  Greenman,  4  Mich. 
291. 

Minnesota. —  Johnson  v.  Randall,  74  Minn. 
44,  76  N.  W.  791;  Baker  v.  Sheehan,  29  Minn. 
235,  12  N.  W.  704;  Orr  V.  Box,  22  Minn.  485; 
Clark  V.  Norton,  6  Minn.  412. 

Missouri.— SiSite  v.  O'Neill,  151  Mo.  67,  52 
S.  W.  240;  State  v.  Devitt,  107  Mo.  573,  17 
S.  W.  900,  28  Am.  St.  Rep.  440;  Melcher  v. 
Scruggs,  72  Mo.  406;  Higdon  v.  Conway,  12 
Mo.  295;  State  v.  Smith,  81  Mo.  App.  671. 
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Nevada. —  Keys  v.  Grannis,  3  Nev.  548. 

Neio  Hampshire. —  Keniston  v.  Little,  30 
N.  H.  318,  64  Am.  Dec.  297. 

ISleiD  Jersey. — Mangold  v.  Thorpe,  33  N.  J.  L. 
134. 

Neio  Mexico. —  Archibeque  V.  Miera,  1  N.  M. 
419. 

New  York. —  Bodine  V.  Thurwachter,  34 
Hun  6 ;  Dorrance  v.  Henderson,  27  Hun  206 
[affirmed  in  92  N.  Y.  406]  ;  Shaw  V.  Davis,  65 
Barb.  389;  Fulton  v.  Heaton,  1  Barb.  552; 
Noble  V.  Holmes,  5  Hill  194;  Earl  v.  Camp, 
16  Wend.  562;  Savacool  v.  Boughton,  5  Wend. 
170,  21  Am.  Dec.  181;  Wattles  v.  Marsh,  5 
Cow.  176;  Warner  v.  Shed,  10  Johns.  138; 
Beach  V.  Furman,  9  Johns.  229. 

North  Carolina. —  O'Briant  V.  Wilkerson, 
122  N.  C.  304,  30  S.  E.  126;  State  V.  Fergu- 
son, 67  N.  C.  219;  Stewart  v.  Ray,  26  N.  C. 
269. 

07iio.— Henline  v.  Reese,  54  Ohio  St.  599, 

44  N.  E.  269,  56  Am.  St.  Rep.  736. 
Oregon. —  Barr  v.  Combs,  29  Oreg.  399,  45 

Pac.  776. 

Pennsylvania. — •  Breckwoldt  i\  Morris,  149 
Pa.  St.  291,  24  Atl.  300;  Barr  v.  Boyles,  96 
Pa.  St.  31;  Leonard  v.  Dillon,  76  Pa.  St.  44; 
Fall  Creek  Coal,  etc.,  Co.  v.  Smith,  71  Pa.  St. 
230;  Billings  V.  Russell,  23  Pa.  St.  189,  62 
Am.  Dec.  330;  Paul  v.  Vankirk,  6  Binn. 
123. 

South  Carolina. — •  Bragg  v.  Thompson,  19 
S.  C.  572;  Foster  r.  Gault,  2  McMull.  335; 
Brown  v.  Wood,  1  Bailey  457;  Swanzy  V. 
Hunt,  2  Nott  &  M.  211. 

Tennessee. —  Mason  v.  Vance,  1  Sneed  178, 
60  Am.  Dec.  144. 

Texas.— mce  V.  Miller,  70  Tex.  613,  8  S.  W. 
317,  8  Am.  St.  Rep.  630;  Wettermark  V. 
Campbell,  (Civ.  App.  1900),  57  S.  W.  904. 

Utah. —  Munns  v.  Loveland,  15  Utah  250, 
49  Pac.  743. 

Vermont. —  Pierson  V.  Gale,  8  Vt.  509,  30 
Am.  Dec.  487. 

Wisconsin.-^  Tio\z  v.  Rediske,  116  Wis.  353, 
92  N.  W.  1105;  Gaertner  v.  Bues,  109  Wis. 
165,  85  N.  W.  388;  McLean  v.  Cook,  23  Wis. 
364;  Bogert  V.  Phelps,  14  Wis.  88;  Young  v. 
Wise,  7  Wis.  128. 

United  States. —  Matthews  v.  Densmore, 
109  TJ.  S.  316,  27  L.  ed.  912  [followed  in 
Marks  n.  Shoup,  181  U.  S.  562,  21  S.  Ct.  724, 

45  L.  ed  10021 ;  Smith  v.  Miles,  22  Fed.  Cas. 
No.  13,0'79a,  Hempst,  34. 

Canada. —  Beemer  v.  Inkster,  3  Manitoba 
534;  Reg.  v.  O'Leary,  16  N.  Brunsw.  264. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  143  et  seq. 

31.  Alabama. —  Cogburn  v.  Spence,  15  Ala. 
549,  50  Am.  Dec.  140. 

Colorado. —  Archibald  v.  Thompson,  2  Colo. 
388. 

Connecticut. —  Osgood  v.  Carver,  43  Conn, 
24. 
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the  officer  but  is  regular  upon  its  face,  he  is  protected  in  levying  thereunder.^^ 
But  no  protection  whatever  is  afforded  by  process  or  an  order  of  court  which  is 
upon  its  face  void.^^  So  where  the  proceedings  before  a  magistrate  on  which  he 
issued  an  execution  are  annexed  to  the  execution,  and  it  is  apparent  from  them 
that  there  is  no  judgment  authorizing  an  execution,  the  constable  who  has  the 


Georgia. —  Hall  v.  Lyon,  37  Ga.  636. 

Kentucky. —  Roettger  v.  Riefkin,  130  Ky. 
107,  113  S.  W.  88;  Kleissendorff  v.  Fore,  3 
B.  Men.  471. 

J/ame.— State  r.  McNally,  34  Me.  210,  56 
Am.  Dec.  650. 

Maryland. —  State  v.  Timmons,  90  Md.  10, 

44  Atl.  1003. 

Massachusetts. —  Goldis  V.  Gately,  168 
Mass.  300,  47  N.  E.  96;  Hoit  v.  Hook,  14 
Mass.  210;  Pearce  f  .  Atwood,  13  Mass.  324; 
Sanford  v.  Nichols,  13  Mass.  286,  7  Am.  Dec. 
151;  Nichols  v.  Thomas,  4  Mass.  232. 

Missouri:— Stsite  v.  O'Neill,  151  Mo.  67,  52 
S.  W.  240;  Hickman  v.  Griffin,  6  Mo.  37,  34 
Am.  Dec.  124;  State  v.  Smith,  81  Mo.  App. 
671. 

Nevada. —  Keys  v.  Grannis,  3  Nev.  548. 
Neio  Hampshire. —  Batchelder  v.  Currier, 

45  N.  H.  460;  Keniston  r.  Little,  30  N.  H. 
318,  64  Am.  Dec.  297. 

Neio  York. — •  Bacon  v.  Cropsey,  7  N.  Y.  195  ; 
x^rrex  v.  Brodhead,  19  Hun  269;  Dominick 
V.  Backer,  3  Barb.  17;  Piepgras  v.  Edmunds, 
5  Misc.  314,  25  N.  Y.  Suppl.  961,  31  Abb.  N. 
Cas.  39,  23  N.  Y.  Civ.  Proc.  241  [affirmed  in 
26  N.  Y.  Suppl.  1134];  Webber  v.  Gay,  24 
Wend.  485;  Wattles  v.  Marsh,  5  Cow.  176. 

North  Carolina. —  Cody  v.  Quinn,  28  N.  C. 
191,  44  Am.  Dec.  75;  State  i\  Mann,  27  N.  C. 
45. 

Ohio. —  Taylor  v.  Alexander,  6  Ohio  144. 

Pennsylvania. — ^  Fall  Creek  Coal,  etc.,  Co. 
V.  Smith,  71  Pa.  St.  230;  Paul  v.  Vankirk,  6 
Binn.  123. 

South  Carolina. — ■  Foster  v.  Gault,  2  Mc- 
Mtill.  335;  Treasurer  v.  Ford,  1  Nott  &  M. 
234 

Vermont. —  Stewart  V.  Martin,  16  Vt. 
397. 

United  States. —  Matthews  v.  Densmore, 
109  U.  S.  316,  27  L.  ed  912  [followed  in 
Marks  v.  Shoup,  181  U.  S.  562,  21  S.  Ct.  724, 
45  L.  ed  1002]. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  143  et  seq. 

An  execution  which  is  prematurely  issued 
is  merely  voidable  and  not  void,  and  unless 
quashed  it  protects  the  officer.  Roettger  v. 
Riefkin,  130  Ky.  197,  113  S.  W.  88. 

32.  Hill  V.  Haynes,  54  N.  Y.  153  (holding 
that  an  execution  out  of  the  county  court, 
and  signed  by  an  attorney,  even  if  void  under 
Code,  §  64,  because  not  signed  by  the  clerk, 
would,  if  nothing  appeared  therein  to  notify 
the  sheriff  that  it  was  issued  on  a  transcript 
of  a  justice's  judgment,  protect  him  in  levy- 
ing on  and  holding  the  property  of  the  judg- 
ment debtor)  ;  llorton  v.  Hendershot,  1  III  11 
(N.  Y. )  118.  But  compare  Hagar  r.  Haas, 
66  Kan.  333,  71  Pac.  822. 

Rejecting  or  declining  to  receive  affidavit 
of  illegality. —  If  the  sheriff  rejects  an  affi- 
davit of  illegality  he  does  so  at  his  own  risk, 
[110] 


and  if  he  declines  to  receive  an  affidavit  of 
illegality  he  becomes  responsible  to  the  in- 
jured party.  Mosely  v.  Sanders,  76  Ga. 
293. 

33.  Alabama. —  Smith  i\  Hilton,  147  Ala. 
642,  41  So.  747;  Stephens  V.  Head,  138  Ala. 
455,  35  So.  565;  Noles  v.  State,  24  Ala.  672; 
Cogburn  v.  Spence,  15  Ala.  549,  50  Am.  Dec. 
140. 

Connecticut. —  Osgood  v.  Carver,  43  Conn. 
24. 

Georgia. —  Howard  v.  Reid,  51  Ga.  328. 

loica. —  See  Gates  v.  Neimeyer,  54  Iowa  110, 
6  N.  W.  150. 

Kansas. —  Hagar  v.  Haas,  66  Kan.  333,  71 
Pac.  822;  Elwell  v.  Reynolds,  6  Kan.  App. 
545,  51  Pac.  578. 

Louisiana. —  McKinney  v.  Chambliss,  3  La. 
Ann.  577. 

Maine. — •  Adams  v,  Allen,  99  Me.  249,  59 
Atl.  62;  Jacques  V.  Parks,  96  Me.  268,  52 
Atl.  763;  Brown  V.  Howard,  86  Me.  342,  29 
Atl.  1094;  Snow  V.  Weeks,  77  Me.  429,  1  Atl. 
243;  Waterville  r.  Barton,  64  Me.  321. 

Alaryland. — ^  State  v.  Timmons,  90  Md.  10, 
44  Atl.  1003. 

Massachusetts. —  Hoit  r.  Hook,  14  Mass. 
210;  Pearce  v.  Atwood,  13  Mass.  324;  Sand- 
ford  V.  Nichols,  13  Mass.  286,  7  Am.  Dec. 
151;  Nichols  r.  Thomas,  4  Mass.  232. 

Missouri. —  Linck  v.  Troll,  84  Mo.  App.  49. 

New  Hampshire. —  Hussey  v.  Davis,  58 
N.  H.  317. 

New  TorA:.— Goldberg  v.  Markowitz,  94 
N.  Y.  App.  Div.  237,  87  N.  Y.  Suppl.  1045 
[affirmed  in  182  N.  Y.  540,  75  N.  E.  1129]; 
Bergman  v.  Noble,  45  Hun  133;  Bullymore 
r.  Cooper,  2  Lans.  71  [affirmed,  in  46  N.  Y. 
236]  ;  Patrick  v.  Solinger,  9  Daly  149 ;  Toof 
V.  Bentley,  5  Wend.  276.  See  also  Einstein 
V.  Dunn,  61  N.  Y.  App.  Div.  105,  70  N.  Y. 
Suppl.  520  [affirmed  in  171  N.  Y.  648,  63 
N.  E.  1116]. 

North  Carolina. —  State  r.  McDonald,  14 
N.  C.  468. 

South  Carolina. —  Prater  v.  Wilson,  55 
S.  C.  468,  33  S.  E.  561;  Beazlev  r.  Dunn,  8 
Rich.  345;  Foster  r.  Gault,  2  :\Ic^[ull.  335. 

Tennessee. —  Clark  r.  Bond,  7  Baxt.  288. 

Vermont. —  Sartwell  r.  Sowles,  72  Vt.  270, 
48  Atl.  11,  82  Am.  St.  Rep.  943. 

1 /.sro » s/ n. —  Cam pbo  11  r.  Sherman,  35  Wis. 
103;  Mericle  r.  :\Iulks,  1  Wis.  366. 

See  43  Cent.  Di<;.  tit.  "  Sheriffs  and  Con- 
stables," §  143  cf  snj. 

Where  an  officer  has  sold  attached  property 
on  a  void  execution,  and  applied  the  proceeds 
on  a  void  judgment,  he  cannot  defend  an  ac- 
tion for  its  conversion,  brought  six  months 
after  the  levy  of  the  attachment,  on  the 
ground  that  tlie  projiorty  was  seized  under  a 
valid  writ  of  attaohniotit,  as  that  writ  con- 
fers no  right  to  sell.  Trowbridj^o  r.  Bullard 
81  jNIich.  451   45  N.  W.  1012.  ' 
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execution  must  take  notice  of  the  fact,  and  will  be  guilty  of  a  trespass  if  he  proceeds 
to  make  a  levy  under  the  process.^* 

b.  Obeying  Improper  Mandate  of  Writ.  A  sheriff  is  not  protected  in  obeying 
a  mandate  of  a  writ  which  is  upon  its  face  improper  and  unauthorized.^^ 

6.  Necessity  For  Entry  of  Order  or  Judgment.  It  has  been  held  that  an 
action  will  not  lie  against  a  sheriff  for  the  payment  of  money  pursuant  to  an  order 
for  judgment  before  the  judgment  is  entered,  unless  the  order  is  set  aside. But 
there  is  also  authority  for  the  view  that  a  sheriff  cannot  justify  under  an  execution 
which  was  delivered  to  him  prior  to  the  docketing  of  the  judgment  on  which  it  is 
based,^^  although  he  is  not  deprived  of  protection  by  the  fact  that  the  execution 
bears  a  date  prior  to  the  docketing  of  the  judgment  where  it  was  not  delivered  to 
him  until  after  such  time.^^ 

7.  Necessity  For  Showing  of  Authority  to  Execute  Process.  One  who  seeks 
to  justify  the  taking  of  property  under  legal  process  must  show  that  he  was  an 
officer  and  had  lawful  authority  to  take  the  property,^^  for,  although  process  is 
valid  and  properly  issued,  it  can  afford  no  protection  to  an  officer  who  is  not 
authorized  to  execute  it.*^ 

8.  Necessity  For  Return  of  Process.  In  order  to  be  protected  from  Hability  for 
acts  done  in  the  execution  of  mesne  process  the  sheriff  must  make  his  return  thereon 


34.  Whitfield  r.  Johnston,  23  N.  C.  473. 

35.  Wilton  Town  Co.  r.  Humphrey,  15  Kan. 
372,  374  (where  it  is  said:  "It  cannot  be 
doubted  that  an  officer  is  not  protected  in 
seizing  the  property  of  A  under  an  execution 
which  recites  only  a  judgment  against  B,  and 
is  issued  upon  a  judgment  only  against  B, 
notwithstanding  it  commands  him  to  seize  the 
property  of  A."  In  this  case,  however,  the 
execution  under  which  the  officer  acted  read 
as  follows :  "  You  are  commanded  to  take 
into  your  possession  enough  .of  the  personal 
property  of  the  Wilton  Town  Company  to 
satisfy  a  judgment  for  $2.55,  together  with 
all  costs  that  have  or  may  accrue  in  a  case 
where  Jahn  M.  Hatfield  was  plaintiff,  and 
C.  H,  Norton  and  J.  W.  Borton,  officers 
of  the  Wilton  Town  Company,  defendants, 
rendered  this  twentieth  day  of  February, 
1874,  before  Hiram  Bersie,  a  justice  of  the 
peace,"  etc.,  and  it  was  doubtful  from  the 
entire  record  whether  the  proceedings  and 
judgment  in  the  action  in  which  the  execu- 
tion was  issued  were  not  in  fact  prosecuted 
and  rendered  against  the  said  Wilton  Town 
Company,  and  the  execution  failed  to  show 
against  whom  the  judgment  was  actually 
rendered,  and  under  these  circumstances  the 
supreme  court  held  that  it  would  not  reverse 
the  ruling  of  both  a  justice  of  the  peace  and 
the  district  court,  to  the  effect  that  the  exe- 
cution protected  the  officer  in  making  a  levy 
upon  personal  property  of  the  Wilton  Town 
Company  and  that  the  Town  Company  could 
not  maintain  replevin  against  him)  ;  Lackey 
V.  Campbell,  (Tex.  Civ.  App.  1899)  54  S.  W. 
46  (holding  that  a  writ  commanding  a  sheriff 
to  seize  certain  property  and  deliver  it  to  a 
third  person,  which  is  fair  and  valid  on  its 
face  and  issued  by  a  court  of  competent  juris- 
diction, does  not  relieve  him  from  actual 
damages  where  the  property  is  owned  by  a 
person  not  a  party  to  the  judgment  on  which 
the  writ  was  issued,  although  it  will  relieve 
the  officer  from  exemplary  damages  in  the 
absence  of  irregularity  in  his  action). 
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36.  Gribble  v.  Wagener,  79  Minn.  306,  82 
N.  W.  640,  so  holding  on  the  ground  that  it 
was  only  an  irregularity  for  the  sheriff  to 
comply  with  the  order  before  the  judgment 
was  entered. 

37.  Carson  v.  Fuller,  11  S.  D.  502,  78  N.  W. 
960,  74  Am.  St.  Rep.  823  [distinguishing  Mc- 
Donald V.  Fuller,  11  S.  D.  355,  77  N.  W.  581, 
74  Am.  St.  Rep.  815]. 

38.  McDonald  i\  Fuller,  11  S.  D.  355,  77 
N.  W.  581,  74  Am.  St.  Rep.  815. 

39.  Copley  v.  Rose,  2  N.  Y.  115. 

40.  Schaw  V.  Dietrichs,  Wils.  (Ind.)  153 
[folloiving  Benninghoof  v.  Finney,  22  Ind. 
101]  (holding  that  as  a  special  constable  has 
no  authority  to  execute  process  directed  to 
"  any  constable  of  the  county "  merely  and 
not  to  him  by  name,  he  is  not  protected  on 
his  acts  thereunder)  ;  Barley  v.  Tipton,  29 
Mo.  206  (holding  that  a  constable  who  levies 
on  and  sells  property  under  an  execution  not 
directed  to  him  and  illegally  in  his  hands 
may  be  treated  as  a  mere  trespasser)  ;  Mitch- 
ell V.  Shaw,  53  Mo.  App.  652  (holding  that 
a  town  marshal,  appointed  a  special  constable 
by  a  justice  of  the  peace  to  execute  a  writ  of 
replevin,  is  liable  as  a  trespasser  in  executing 
the  writ,  since,  under  Rev.  St.  §  6149, 
such  special  constable  has  power  only  to  exe- 
cute a  summons).  See  also  Cook  v.  Jarvis,  4 
U.  C.  Q.  B.  0.  S.  250. 

41.  Alabama. —  Womack  v.  Bird,  63  Ala. 
500;  Kirksey  V.  Dubose,  19  Ala.  43;  Mc- 
Aden  v.  Gibson,  5  Ala.  341. 

Connecticut. —  Pratt  V.  Pond,  45  Conn.  386 ; 
Toby  V.  Reed,  9  Conn.  216. 

Florida. —  Dowling  v.  Bowden^  25  Fla.  712, 
6  So.  765. 

Kentucky. —  Allen  v.  Feland,  10  B.  Mon. 
306. 

Maine. —  Adams  v.  McGlinchy,  66  Me.  474, 
holding  that  where  a  coroner,  having  in  his 
possession  a  replevin  writ  and  bond,  takes 
property  under  such  writ  from  the  possession 
of  a  sheriff  holding  it  under  a  warrant,  and 
fails  to  return  the  writ,  with  the  bond,  into 
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within  the  time  prescribed  by  the  statute/^  or  at  least  show  a  legal  excuse 
for  his  failure  to  do  so ;  but  a  return  is  not  necessary  to  entitle  the  officer  to 
protection  in  the  execution  of  final  process. 

9.  Showing  Necessary  Where  Property  Claimed  by  Third  Person.  In  case  of 
an  action  against  the  officer  by  the  party  against  whom  process  is  issued,  the 
process  itself,  being  valid  on  its  face,  constitutes  a  complete  justification;*^  but 
in  case  of  a  suit  by  another  person  claiming  title  to  the  property  seized  under  the 


court,  he  cannot  justify,  in  an  action  by  the 
sheriff  against  him  for  taking  and  carrying 
away  the  property,  on  the  ground  that  the 
person  assisting  him  in  taking  the  property 
under  the  replevin  writ  was  the  general  owner, 
who  had  the  right  to  take  it  without  any 
writ. 

Massachusetts. —  Fletcher  v.  Wrighton,  184 
Mass.  547,  69  N.  E.  313;  Wiggin  v.  Atkins, 
136  Mass.  292;  Paine  v.  Farr,  118  Mass.  74; 
Williams  v.-  Babbitt,  14  Gray  141,  74  Am. 
Dec.  670;  Russ  v.  Butterfield,  6  Cush.  242; 
Wilder  v.  Holden,  24  Pick.  8;  Oystead  v. 
Shed,  12  Mass.  506. 

Neiu  Hampshire. — Barrett  v.  White,  3  N.  H. 
210,  14  Am.  Dec.  352.  See  also  Parker  v. 
Pattee,  4  N.  H.  530. 

New  Jersey. —  Brown  v.  Bissett,  21  N.  J.  L. 
46. 

South  Dakota. —  Carson  v.  Fuller,  11  S.  D. 
502,  78  N.  W.  960,  74  Am.  St.  Rep.  823. 

Vermont. —  Wright  v.  Marvin,  59  Vt,  437,  9 
Atl.  601. 

England. —  Lucas  v.  Nockells,  10  Bing.  157, 
25  E.  C.  L.  80;  Cheasley  v.  Barnes,  10  East 
73,  103  Eng.  Reprint  703 ;  Freeman  v.  Blewett, 
1  Ld.  Raym.  632,  91  Eng.  Reprint  1323. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  143  seq.;  and  Attachment,  4 
Cyc.  607  text  and  note  42. 

A  mistake  or  omission  in  the  return  does 
not  render  the  officer  a  trespasser  ah  initio. 
Parker  v.  Pattee,  4  N.  H.  530  [folloiued  in 
Smith  V.  Moore,  17  N.  H.  380]. 

Making  return  of  sale  to  wrong  court. — 
Where  a  constable  attached  property  on  a 
justice's  writ,  and  while  the  case  was  pending 
on  appeal  in  the  county  court,  sold  the  prop- 
erty by  request  of  the  creditor,  he  was  not  a 
traspasser  ah  initio,  because  he  made  his  re- 
turn to  the  magistrate,  instead  of  to  the 
county  clerk.  Bentley  v.  White,  54  Vt. 
564. 

Interest  insufficient  to  support  claim 
against  officer. —  Where  a  certain  person, 
through  a  fraudulent  purchase,  obtained  goods 
of  plaintiff  and  before  the  fraud  was  discov- 
ered the  purchaser's  creditors  attached  the 
goods,  and  a  settlement  was  made  between 
them  and  the  purchaser,  under  which  the  at- 
tachments were  withdrawn  and  the  goods  de- 
livered by  the  officer  to  the  attaching  cred- 
itors, and  the  officer  made  no  return  of  the 
writs,  it  was  held  that  plaintiff,  having  at 
the  time  of  the  attachment  and  surrender  of 
the  goods,  no  title  or  interest  except  a  bare 
right  to  defeat  the  purchaser's  title  by  re- 
scinding the  sale,  could  not  take  advantage  of 
tlie  officer's  failure  to  return  the  writ  in  order 
to  hold  him  liable  as  a  trespasser,  llalsey  v. 
Huse,  46  Conn.  389. 


42.  Dowling  v.  Bowden,  25  Fla.  712,  6  So. 
765;  Williams  v.  Babbitt,  14  Gray  (Mass.) 
141,  74  Am.  Dec.  670;  Russ  v.  Butterfield,  6 
Cush.  (Mass.)  242;  Wilder  v.  Holden,  24 
Pick.  (Mass.)  8;  Carson  v.  Fuller,  11  S.  D. 
502,  78  N.  W.  960,  74  Am.  St.  Rep.  823. 

Where  action  is  commenced  before  the  re- 
turn-day the  officer  must  nevertheless  return 
the  writ  in  order  to  secure  protection  (W'il- 
liams  V.  Babbitt,  14  Gray  (Mass.)  141,  74 
Am.  Dec.  670),  unless  the  trial  is  had  before 
the  return-day,  in  which  case  his  production 
of  the  writ  with  his  return  upon  it  is  suffi- 
cient, he  being  the  proper  custodian  until  the 
return-day  (Williams  v.  Babbitt,  supra). 

Where  an  attachment  is  dissolved  before 
the  return-day  the  officer  must  nevertheless 
make  his  return  in  order  to  secure  protec- 
tion. Williams  v.  Babbitt,  14  Gray  (Mass.) 
141,  74  Am.  Dee.  670. 

43.  Kirksey  v.  Dubose,  19  Ala.  43  [follow- 
ing McAden  v.  Gibson,  5  Ala.  341];  Dowling 
V.  Bowden,  25  Fla.  712,  0  So.  765. 

44.  Alahama. —  McAden  v.  Gibson,  5  Ala, 
341. 

Connecticut. —  Pratt  V.  Pond,  45  Conn.  386 ; 
Toby  V.  Reed,  9  Conn.  216. 

iliaiwe.— Clark  v.  Foxcroft,  6  Me.  296,  20 
Am.  Dec.  309. 

Massachusetts. — 'Tubbs  v.  Tukey,  3  Cush. 
438,  50  Am.  Dec.  744.  See  also  Ingersoll  v. 
Sawyer,  2  Pick.  276. 

New  Jersey. —  Brown  v.  Bissett,  21  N.  J.  L. 
46. 

NeiD  York. —  Bealls  v.  Guernsey,  8  Johns. 
52. 

England. —  Cheasley  v.  Barnes,  10  East  73, 
103  Eng.  Reprint  703. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  143  et  seq. 

An  officer  who  arrests  a  debtor  on  execution 
and  discharges  him  upon  his  exhibiting  a  writ 
of  protection  and  returns  the  execution  un- 
satisfied without  stating  the  arrest  in  his  re- 
turn cannot  justify  under  the  execution  when 
sued  by  the  debtor  for  the  arrest.  ^lunroe  l\ 
Merrill,  6  Gray  (Mass.)  236. 

45.  Alahama. —  Kirksey  r.  Dubose,  19  Ala. 
43;  Governor  r.  Gibson,  14  Ala.  326. 

Arkansas. —  Townsly-^NIvrick  Drv  Goods  Co. 
V.  Fuller,  58  Ark.  181,  24  S.  W.  108,  41  Am. 
St.  Rep.  97,  22  S.  W.  564. 

California. — Sexey  V.  Adkinson.  34  Cal.  346, 
91  Am.  Dec.  698. 

Illinois. —  Johnson  V.  Holloway.  82  Til.  334. 

Minncsoia. — ^  IMower  v.  Stickney,  5  Minn. 
397. 

Nevada. —  Keys  r.  Crannis.  3  Nov.  548. 

Ncio  York. —  Cross  r.  Tholps.  16  l^arb.  502; 
ITorton  r.  llendershot,  1  Hill  llS;  Holmes  t\ 
Nuncaster,  12  Johns.  395. 
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party  against  whom  process  issued,  which  title  is  contested  on  the  ground  of  fraud, 
the  officer  must,  in  addition  to  showing  that  he  acted  under  such  process,  show  that 
he  acted  for  or  on  behalf  of  a  creditor.*®  So,  under  such  circumstances,  when  the 
officer  claims  to  have  acted  under  process  of  execution,  he  must  produce  the  execu- 
tion/^ and  the  judgment  on  which  it  issued,*^  and  such  judgment  must  be  valid 


Pennsylvania. —  Kerlin  v.  Heaoock,  3  Binn. 
215. 

UtaJi. —  Hammer  v.  Ballantyne,  13  Utah 
324,  44  Pac.  704,  57  Am.  St.  Rep.  736. 

Wisconsin. —  Bogert  v.  Phelps,  14  Wis.  88 
[folloived  in  Bean  v.  Loftus,  48  Wis.  371,  4 
N.  W.  334;  James  v.  Van  Duyn,  45  Wis. 
512]. 

Canada. —  Crowe  v.  Adams,  21  Can.  Sup. 
Ct.  342  [following  McLean  v.  Harmon,  3  Can. 
Sup.  Ct.  706  {reversing  12  Nova  Scotia  101)]. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  143  et  seq. 

46.  Arkansas. — Townsly-Myrick  Dry  Goods 
Co.  V.  Fuller,  58  Ark.  181,  24  S.  W.  108,  41 
Am.  St.  Rep.  97,  22  S.  W.  564. 

California. —  Darville  v.  Mayhall,  128  Cal. 
617,  61  Pac.  276;  Brichman  v.  Ross,  67  Cal. 
601,  8  Pac.  316;  Horn  v.  Corvarubias,  51  Cal. 
524;  McRae  V.  Lackmann,  8  Cal.  App.  241, 
96  Pac.  505 

Illinois.—  Cook  v.  Miller,  11  111.  610. 

Kansas. —  See  Simpson  v.  Vose,  31  Kan. 
227,  1  Pac.  601. 

Massachusetts. —  Bond  v.  Endicott,  149 
Mass.  282,  21  N.  E.  361. 

Minnesota. —  Homberger  v.  Brandenberg, 
35  Minn.  401,  29  N.  W.  123. 

New  York. —  Cross  v.  Phelps,  16  Barb. 
502. 

Oklahoma.— M3iSters  v.  Teller,  7  Okla.  668, 
56  Pac.  1067. 

Tennessee. —  Maley      Barrett,  2  Sneed  501. 

Utah. —  Jones  v.  McQueen,  13  Utah  178,  45 
Pac.  202. 

Wisconsin. —  James  v.  Van  Duyn,  45  Wis. 
512;  Bogert  v.  Phelps,  14  Wis.  88  [followed 
in  Bean  v.  Loftus,  48  Wis.  371,  4  N.  W.  334]. 

Canada. —  See  Culbert  v.  Conger,  7  U.  C. 
Q.  B.  395. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  146,  149. 

Until  the  claimant  gives  some  evidence  of 
title  the  sheriff  is  not  put  to  his  defense  or 
called  upon  to  justify.  Crowe  v.  Adams,  21 
Can.  Sup.  Ct.  342 ;  McLean  v.  Hannon,  3  Can. 
Sup.  Ct.  706;  Kirchhoffer  v.  Clement,  11 
Manitoba  460. 

A  sheriff  who  has  wrongfully  seized  goods 
in  execution  out  of  his  district  cannot  ques- 
tion the  right  of  the  person  from  whose  pos- 
session the  property  was  taken,  as  by  setting 
up  that  such  person  received  the  property 
under  an  assignment  fraudulent  as  against 
creditors.  Cook  v.  Jarvis,  4  U.  C.  Q.  B.  0.  S. 
250. 

47.  Ford  v.  McMaster,  6  Mont.  240,  11  Pac. 
669;  Beaty  v.  Swarthout,  32  Barb.  (N.  Y.) 
293;  McCune  v.  Peters,  54  Misc.  (N.  Y.)  165, 
105  N.  Y.  Suppl.  896. 

Officer  must  show  that  he  acted  under  valid 
writ.— Masters  v.  Teller,  7  Okla.  668,  56  Pac. 
1067.  Validity  of  process  generally  see  su- 
pra,    L,  5. 
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48.  Arkansas. — ^Townsley-Myrick  Dry  Groods 
Co.  V.  Fuller,  58  Ark.  181,  24  S.  W.  108,  41 
Am.  St.  Rep.  97,  22  S.  W.  564. 

California. —  Darville  v.  Mayhull,  128  Cal. 
617,  61  Pac.  276;  Sexey  v.  Adkinson,  34  Cal. 
346,  91  Am.  Dec.  698;  Bickerstaff  v.  Doub,  19 
Cal.  109,  79  Am.  Dec.  204;  Paige  v.  O'Neal, 
12  Cal.  483. 

Idaho. —  Sears  v.  Lydon,  5  Ida.  358,  49  Pac. 
122. 

Illinois. —  Johnson  v.  Holloway,  82  111.  334; 
Thatcher  v.  Maack,  7  111.  App.  635. 

Kansas.— Mills  V.  Talbott,  63  Kan.  14,  64 
Pac.  964. 

Massachusetts. —  Damon  v.  Bryant,  2  Pick. 
411. 

Minnesota. —  Mower  v.  Stickney,  5  Minn. 
397. 

Montana. —  Palmer  V.  McMaster,  10  Mont. 
390,  25  Pac.  1056;  Ford  v.  McMaster,  6  Mont. 
240,  11  Pac.  609. 

Nevada. —  Keys  v.  Grannis,  3  Nev.  548; 
McDonald  v.  Prescott,  2  Nev.  109,  90  Am. 
Dec.  517. 

New  Jersey. —  Hamilton  v.  Decker,  5  N.  J.  L. 
813. 

New  York. —  Heath  v.  Westervelt,  2  Sandf. 
110;  McCune  v.  Peters,  54  Misc.  165,  105 
N.  Y.  Suppl.  896;  Noble  v.  Holmes,  5  Hill 
194;  Jansen  v.  Acker,  23  Wend.  480;  Earl 
V.  Camp,  16  Wend.  562;  High  v.  Wilson,  2 
Johns.  46. 

Oklahoma. —  Masters  v.  Teller,  7  Okla.  668, 
56  Pac.  1067. 

Tennessee. — I*emberton  -f."  Smith,  3  Head  18. 

Wisconsin. —  Bugbee  v.  Lombard,  88  Wis. 
271,  60  N.  W.  414;  Bogert  v.  Phelps,  14  Wis. 
88  [followed  in  Bean  v.  Loftus,  48  Wis.  371, 
4  N.  W.  334;  James  v.  Van  Duyn,  45  Wis. 
512]. 

England. — White  v.  Morris,  11  C.  B.  1015, 
16  Jur.  500,  21  L.  J.  C.  P.  185,  73  E.  C.  L. 
1015. 

Canada. —  Kirchhoffer  v.  Clement,  11  Man- 
itoba 460  [distinguishing  Crowe  v.  Adams,  21 
Can.  Sup.  Ct.  342 ;  McLean  v.  Hannon,  3  Can. 
Sup.  Ct.  706].  See  also  King  v.  Macdonald, 
15  U.  C.  C.  P.  397;  Powers  v.  Ruttan,  4 
U.  C.  Q.  B.  O.  S.  58.  But  compare  Keeser  V. 
McMartin,  3  U.  C.  Q.  B.  327. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables,"  §  146. 

Contra. —  Tralor  v.  McKeown,  12  Rich. 
(  S.  C.)  251  [distinguishing  Etters  v.  Etters, 
11  Rich.  (S.  C.)  413].  And  see  Davis  v. 
White,.  1  Houst.  (Del.)  228;  Hunter  V.  Mc- 
Elhany,  2  Brev.  (S.  C.)  103. 

Voluntary  assignees  of  defendant  who  be- 
came such  after  a  levy  under  an  execution 
are  not  strangers  within  the  meaning  of  the 
rule  which  requires  an  officer  justifying 
against  a  stranger  to  show  a  judgment  as 
well  as  an  execution,  and  in  an  action  of 
such  assignee  against  a  sheriff  it  is  sufficient 
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in  order  to  entitle  the  officer  to  protection. If  the  officer  claims  to  have  acted 
under  mesne  process,  the  debt  must  be  proved  by  some  other  competent  evidence/^ 
and  the  officer  must  show  a  valid  writ,^^  regularly  issued  upon  proper  proceedings,^^ 
by  a  court  having  jurisdiction  of  the  parties  as  well  as  of  the  subject-matter  of 


for  the  latter  to  produce  his  execution  and  the 
assignees  cannot  impair  his  right  to  retain 
the  goods  levied  on  bv  attacking  the  judg- 
ment. Heath  v.  Westervelt,  2  Sandf.  (N.  Y.) 
110. 

49.  Arkansas. — Townsly-Myrick  Dry  Goods 
Co.  V.  Fuller,  58  Ark.  181,  24  S.  W.  108,  41 
Am.  St.  Rep.  97,  22  S.  W.  564. 

Idaho. —  Sears  v.  Lydon,  5  Ida.  358,  49  Pac. 
122. 

Illinois. —  Thatcher  v.  Maack,  7  111.  App. 
635. 

Kansas.— Mills  v.  Talbott,  63  Kan.  14,  64 
Pac.  964. 

Montana. —  Palmer  v.  McMaster,  10  Mont. 
390,  25  Pac.  1056;  Ford  v.  McMaster,  6  Mont. 
240,  11  Pac.  669. 

Neic  York. —  Bovee  v.  King,  11  Hun  250 
[aifirmed  in  75  N.  Y.  609]. 

Oklahoma.—  Masters  v.  Teller,  7  Okla.  668, 
56  Pac.  1067. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  146. 

Claimant  of  property  may  attack  judg- 
ment.—  Palmer  v.  McMaster,  8  Mont.  186,  19 
Pac.  585. 

50.  Arkansas. — Townsley-Myrick  Dry  Goods 
Co.  V.  Fuller,  58  Ark.  181,  24  S.  W.  108,  41 
Am.  St.  Rep.  97,  22  S.  W.  564. 

California. —  Brown  v.  Cline,  109  Cal.  156, 
41  Pac.  862 ;  Sexey  v.  Adkinson,  34  Cal.  346, 
91  Am.  Dec.  698;  Glazer  v.  Clift,  10  Cal.  303; 
Thornburgh  v.  Hand,  7  Cal.  554. 

/<Za7io.— Beckstead  v.  Griffith,  11  Ida.  738, 
83  Pac.  764. 

Kansas.— Mills  v.  Talbott,  63  Kan.  14,  64 
Pac.  964. 

Massachusetts. —  Damon  v.  Bryant,  2  Pick. 
411. 

Michigan. — Trowbridge  V.  Bullard,  81  Mich. 
451,  45  N.  W.  1012. 

Minnesota. — 'Howard  v.  Manderfield.  31 
Minn.  337,  17  N.  W.  946;  Hines  v.  Chambers, 
29  Minn.  7,  11  N.  W.  129;  Braley  v.  Byrnes, 
20  Minn.  435. 

Nebraska. — ■  Bartlett  V.  Cheesebrough,  32 
Nebr.  339,  49  N.  W.  360 ;  Paxton  v.  Moravek, 
31  Nebr.  305,  47  N.  W.  919. 

New  Hampshire. — Sanford  Mfg.  Co.  v.  Wig- 
gin,  14  N.  H.  441,  40  Am.  Dec.  198. 

New  York. —  Cross  v.  Phelps,  16  Barb.  502; 
Noble  V.  Holmes,  5  Hill  194.  See  also  Hor- 
ton  V.  Hendershot,  1  Hill  118. 

Oregon. —  Fisher  v.  Kelly,  39  Oreg.  1,  40 
Pac.  146. 

l/^a/?..— Newton  v.  Brown,  2  Utah  126. 

Wisconsin. —  Bogert  v.  Phelps,  14  Wis.  88 
[followed  in  Bean  v.  Loftus,  48  Wis.  371,  4 
N.  W.  334;  James  v.  Van  Duyn,  45  Wis. 
512]. 

Canada. —  Mills  v.  McLean,  10  Nova  Scotia 
379;  Grant  v.  McLean,  3  U.  C,  Q.  B.  0.  S. 
443. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  149. 


The  papers  in  an  attachment  suit  are  not 

sufficient  evidence  of  the  debt.  Brown  v. 
Cline,  109  Cal.  156,  41  Pac.  862;  Mills  v.  Mc- 
Lean, 10  Nova  Scotia  379. 

Officer  must  show  that  debt  was  actually 
due.— Sanford  Mfg.  Co.  v.  Wiggin,  14  N.  H. 
441,  40  Am.  Dec.  198. 

51.  California. —  Thornburgh  v.  Hand,  7 
Cal.  554  (followed  in  Horn  v.  Corvarubias,  51 
Cal.  524]. 

Idaho. —  Sears  v.  Lydon,  7  Ida.  358,  49  Pac. 
122. 

Illinois. —  Taylor  v.  Morrison,  73  111.  565. 

Kansas. —  Huey  v.  Brimer,  9  Kan.  App. 
149,  58  Pac.  485,  holding  that  in  an  action 
by  a  stranger  to  the  writ  for  an  attempted 
seizure  of  property  under  a  void  writ  of  at- 
tachment, the  sheriff  cannot  attack  the  bona 
fides  of  a  sale  and  delivery  of  such  property. 

Michigan. — Mathews  v.  Densmore,  43  Mich. 
461,  5  N.  W.  669. 

Minnesota. —  Howard  v.  Manderfield,  31 
Minn.  337,  17  N.  W.  946. 

Nebraska. —  Hakanson  v.  Brodke,  36  Nebr. 
42,  53  N.  W.  1033  [folloiuing  Winchell  v.  Mc- 
Kinzie,  35  Nebr.  813,  53  N.  W.  975;  Bartlett 
V.  Cheesebrough,  32  Nebr.  339,  49  N.  W.  360 ; 
Paxton  V.  Moravek,  31  Nebr.  305,  47  N.  W. 
919;  Williams  r.  Eikenberry,  22  Nebr.  210, 
34  N.  W.  373,  25  Nebr.  721,  41  N.  W.  770, 
13  Am.  St.  Rep.  517;  Oberfelder  v.  Kava- 
naugh,  21  Nebr.  483,  32  N.  W.  295]. 

New  York. —  Cross  v.  Phelps,  16  Barb.  502. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  149. 

52.  California. —  Laughlin  r.  Thompson,  76 
Cal.  287,  290,  18  Pac.  330  (where  it  is  said: 
"  In  case  of  '  claim  and  delivery,'  the  affi- 
davit, order  indorsed  thereon,  and  undertak- 
ing, all  go  into  the  hands  of  the  officer,  and 
constitute  the  process.  He  must  determine 
whether  they  are  regular  and  sufficient"); 
Thornburgh  v.  Hand,  7  Cal.  554  [followed 
in  Horn  v.  Corvarubias,  51  Cal.  524]. 

Minnesota. —  Howard  v.  Manderfield,  31 
Minn.  337,  17  N.  W.  946. 

Nebraska. —  Hakanson  v.  Brodke,  36  Nebr. 
42,  53  N.  W.  1033  [followinq  Winchell  v. 
McKinzie,  35  Nebr.  813,  53  N.  W.  975;  Bart- 
lett V.  Cheesebrough,  32  Nebr.  339.  49  N.  W. 
360;  Paxton  r.  Moravek,  31  Nebr.  305,  47 
N.  W.  919;  Williams  r.  Eikenberrv.  25  Nebr. 
721,  41  N.  W.  770,  13  Am.  St.  Rep.  517,  22 
Nebr.  210,  34  N.  W.  373;  Oberfelder  r.  Kava- 
naugh,  21  Nebr.  483,  32  N.  W.  295]. 

Nevada — Keys  r.  Grannis,  3  Nov.  548. 

New  York. —  Decker  r.  Brvant,  7  Barb.  182; 
Noble  V.  Holmes,  5  Hill  194*. 

See  43  Cent.  Dig.  tit.  "  Sherifi's  and  Con- 
stables." §  149. 

Curing  defects. —  .After  trespass  has  been 
brouglit  Mgjiinst  a  constnbU^  for  the  seizure  of 
goods  of  !i  third  i)erson  under  an  attachment 
which  was  not  properly  served,  the  defect  in 
service  cannot  be  cured,  for  the  purpose  of 
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the  suit.^^    Where,  however,  a  sale  by  the  debtor  of  property  seized  under  mesne] 
process  is  merely  colorable,  or  only  a  transfer  of  possession  merely  for  concealment, 
with  no  intention  of  transferring  the  title,  the  writ  alone,  if  regular  on  its  face 
and  emanating  from  a  tribunal  having  jurisdiction  of  the  subject-matter,  is  a  full* 
protection  to  the  officer.^* 

10.  Protection  Personal  to  Officer.  The  protection  from  liability  afforded 
by  apparently  valid  process  is  personal  to  the  officer  executing  it,  and  affords  no 
shelter  to  a  wrong-doer  under  color  of  whose  process  the  officer  is  called  upon  to  act.^^ 

11.  Second  Levy.  Although  a  sheriff  or  constable  has  levied  on  property 
sufficient  to  satisfy  an  execution,  the  writ  protects  him  from  liability  for  a  second 
levy  on  other  property.^^ 

12.  Levy  After  Payment  of  Debt.  An  officer  having  a  valid  execution  in  his 
hands  and  not  being  instructed  by  plaintiff  to  forbear  is  protected  in  levying 
thereunder,  although  the  execution  has  been  satisfied,^^  and  defendant  exhibits 
to  him  a  receipt  given  by  plaintiff  in  full  for  the  judgment  debt.^^  Neither 
can  an  officer  be  held  liable  for  levying  an  attachment  on  a  satisfied  debt,^^  unless 
there  has  been  a  discontinuance  of  the  suit  or  at  least  notice  to  the  sheriff  of  the 
satisfaction.^^ 

13.  Levy  After  Return  or  Return-Day.  A  sheriff  who  makes  a  levy  under  a 
writ  after  he  has  returned  the  same  or  after  the  return-day  ®^  is  a  mere  trespasser 
and  the  process  affords  him  no  protection. 

14.  Actions  After  Expiration  of  Writ,  A  writ  which  under  the  statute 
remains  in  force  for  a  limited  time  only  can  afford  the  officer  no  protection  as  to 
anything  done  after  such  time.^^ 

15.  Effect  of  Supersedeas.^^    A  sheriff  is  protected  in  acts  done  in  the  execu- 


sustaining  the  justification  in  the  action  in 
trespass,  by  taking  out  a  new  attacliment. 
Fairbanks  v.  Bennett,  52  Mich.  61,  17  N.  W. 
696. 

53.  Hakanson  v.  Brodke,  36  Nebr.  42,  53 
N.  W.  1033  [following  Winchell  v.  McKinzie, 
35  Nebr.  813,  53  N.  W.  975;  Bartlett  V. 
Cheesebrough,  32  Nebr.  339,  49  N.  W.  360; 
Paxton  V.  Moravek,  31  Nebr.  305,  47  N.  W. 
919;  Williams  r.  Eikenberry,  25  Nebr.  721, 
41  N.  W.  770,  13  Am.  St.  Rep.  517,  22  Nebr. 
210,  34  N.  W.  373;  Oberfelder  v.  Kavanaugh, 
21  Nebr.  483,  32  N.  W.  295] ;  Smith  v.  Holt, 
37  N.  Y.  App.  Div.  24,  55  N.  Y.  Suppl. 
731. 

Reason  of  the  rule. —  This  proof  is  required 
not  because  it  affects  the  process  or  is  in  that 
respect  necessary  to  protect  the  officer,  but 
because  it  affects  the  title  to  the  property  in 
question,  and  as  no  one  but  a  creditor  can 
question  the  title  of  a  fraudulent  vendee  the 
officer  must,  in  order  to  make  out  his  justi- 
fication, show  that  the  relation  of  debtor  and 
creditor  exists  between  the  person  against 
whom  the  process  runs  and  the  person  in 
whose  behalf  it  was  issued.  Townsly-Myrick 
Dry  Goods  Co.  v.  Fuller,  58  Ark.  181,  24 
S.  W.  108,  41  S.  W.  97;  Bogert  v.  Phelps,  14 
Wis.  88  [folloioed  in  Bean  v.  Loftus,  48  Wis. 
371,  4  N.  W.  334]. 

54.  Thornburgh  v.  Hand,  7  Cal.  554; 
Buddee  v.  Spangler,  12  Colo.  216,  20  Pac. 
760;  Keys  v.  Grannis,  3  Nev.  548. 

55.  Tuttle  V.  Wilson,  24  111.  553  [followed 
in  Housh  v.  People,  75  HI.  487]. 

56.  Denvrey  v.  Fox,  22  Barb.  (N.  Y.)  522, 
so  holding  on  the  grounds  that  a  sufficient 
levy  is  not  a  satisfaction  of  the  judgment,  and 
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that  the  sufficiency  of  a  levy  cannot  be  cer- 
tainly ascertained  until  the  sale. 

57.  Brick  v.  Blanchard,  20  N.  H.  323,  51 
Am.  Dec.  222;  Thrower  v.  Vaughan,  1  Rich. 
(S.  C.)  18. 

Where  a  judgment  is  not  satisfied  when 
execution  issues,  the  writ,  being  fair  on  its 
face,  protects  the  officer  in  case  the  judgment 
is  afterward  satisfied.  Davis  v.  Gott,  129  Ky. 
486,  113  S.  W.  826. 

Effect  of  knowledge  of  officer  that  debt 
paid  see  infra,  V,  L,  21,  c. 

58.  Twitchell  v.  Shaw,  10  Cush.  (Mass.) 
46,  57  Am.  Dec.  80  (so  holding  upon  the 
ground  that  the  officer  was  not  bound  to  in- 
vestigate the  genuineness  or  sufficiency  of  the 
receipt)  ;  Tierney  v.  Frazier,  57  Tex.  437. 

59.  Livingston  v.  Smith,  5  Pet.  (U.  S.)  90, 
8  L.  ed.  57. 

60.  Livingston  v.  Smith,  5  Pet.  (U.  S.)  90, 
8  L.  ed.  57. 

61.  Chaney  v.  Burford  Lumber  Co.,  132 
Ala.  315,  31  So.  369. 

62.  Vail  f.  Lewis,  4  Johns.  (N.  Y.)  450, 
4  Am.  Dec.  300 ;  Jordan  v.  Henderson,  39 
Tex.  Civ.  App.  89,  86  S.  W.  961;  Barnard  V. 
Stevens,  2  Aik.  (Vt.)  429,  16  Am.  Dec.  733. 

63.  Bander  v.  Burley,  15  Barb.  (N.  Y.) 
604. 

Expired  process  not  properly  renewed. —  A 

constable,  executing  process  not  renewed  by 
the  signature  of  tlie  justice  himself,  as  re- 
quired by  the  statute,  is  a  trespasser,  al- 
though the  body  of  the  renewal  is  in  the  hand- 
writing of  the  justice.  Barhydt  v.  Valk,  12 
Wend.  (N.  Y.)  145,  27  Am.  Dec.  124. 

64.  See,  generally.  Appeal  and  Erroe,  2 
Cyc.  908. 
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tion  of  process  in  his  hands,  although  such  process  has  been  superseded,  where  he 
had  no  notice  from  the  proper  source  of  the  supersedeas;  but  he  is  entitled  to 
no  protection  in  respect  to  anything  which  he  does  after  receiving  notice  of  the 
supersedeas. ®®  A  supersedeas  or  stay  order  protects  the  officer  from  any  liability 
for  not  proceeding  with  the  process. 

16.  Declarations  of  Officer.  The  lawfulness  of  a  seizure  of  property  does  not 
depend  upon  what  the  officer  declared  but  upon  the  sufficiency  of  his  authority, 
and  hence  where  the  officer  justifies  under  valid  process  it  is  immaterial  what  he 
said  at  the  time  of  the  seizure. 

17.  Process  Against  Two  or  More  Parties.  Where  an  execution  against  two 
parties  does  not  distinguish  which  is  principal  and  which  is  surety  the  sheriff  has  a 
right  to  collect  it  from  either,®^  and  the  one  from  whom  the  debt  is  collected  has  no 
cause  of  action,  although  he  claims  to  be  only  a  surety,'^  and  plaintiff  in  the  execu- 
tion directed  the  sheriff  to  collect  it  from  the  other  party. '^^ 

18.  Process  Issued  at  Instance  of  Sheriff.  The  sheriff  is  not  protected  as  to 
his  acts  in  the  execution  of  process  where  he  is  the  moving  party  in  causing  the 
process  to  be  wrongfully  issued  for  his  own  sole  benefit,  and  knows  that  the 
judgment  upon  which  it  is  issued  has  been  fully  paid  and  satisfied.''^ 

19.  Subsequent  Actions  of  Court  or  Party.  A  sheriff  who  obeys  the  mandate 
of  a  writ  is  protected  thereby  regardless  of  the  subsequent  actions  of  the  court  in 


65.  Payne  t\  Governor,  18  Ala.  320;  Mor- 
rison V.  Wright,  7  Port.  (Ala.)  67;  Foster 
V.  Wiley,  27  Mich.  244,  15  Am.  Rep.  185  [ap- 
proved in  Miller  v.  Hahn,  116  Mich.  607,  74 
N.  W.  1051];  Western  Seed,  etc.,  Co.  v.  Mc- 
Donald,  5  Nebr.  (Unoff.)  553,  99  N.  W. 
517. 

Where  the  officer  has  perpetrated  a  fraud 

on  defendant  in  execution  by  refusing  to  take 
a  certificate  of  appeal  from  the  justice  of  the 
peace  who  issued  the  execution,  by  which  fur- 
ther proceedings  on  the  execution  would  be 
stayed,  after  he  has  agreed  to  call  on  the  jus- 
tice and  receive  the  same,  he  is  not  protected 
by  the  execution  from  liability  for  property 
afterward  levied  on  under  the  execution. 
Streeter  v.  Frank,  4  Chandl.  (Wis.)  9,  3 
Finn.  285. 

66.  Morrison  v.  Wright,  7  Port.  (Ala.)  67. 
The  notice  must  be  actual,  and  not  merely 

constructive,  to  deprive  the  officer  of  protec- 
tion.   Morrison  v.  Wright,  7  Port.  (Ala.)  67. 

The  officer  must  be  served  with  a  written 
order  requiring  him  to  suspend  all  action 
upon  an  execution  in  his  hands  before  he  can 
be  held  liable  for  executing  it.  Payne  v.  Gov- 
ernor, 18  Ala.  320. 

The  notice  must  proceed  from  the  same  au- 
thority as  the  writ  in  order  to  be  binding 
on  the  sheriff.  Leonard  v.  Dillon,  76  Pa.  St. 
44. 

A  notice  from  defendant  that  the  case  has 
been  appealed  does  not  make  the  sheriff  liable 
for  proceeding  with  the  execution.  Foster  v. 
Wiley,  27  Mich.  244,  15  Am.  Rep.  185  {ap- 
proved in  Miller  v.  Hahn,  116  Mich.  607,  74 
N.  W.  1051],  where  it  further  appeared  that 
the  justice  by  whom  the  judgment  was  ren- 
dered insisted  that  no  appeal  had  been  per- 
fected. 

Placing  the  supersedeas  in  the  hands  of  a 
deputy  is  not  such  notice  to  the  sheriff'  as 
will  deprive  him  of  protection.  Morrison  v. 
Wright,  7  Port.  (Ala.)  67. 


67.  Walker  v.  Hunter,  36  Ala.  125;  State 
V.  Ferguson,  13  Mo.  166  (holding  that  this  is 
true,  although  the  order  is  issued  by  two  jus- 
tices, whereas  it  should  have  been  issued  by 
the  clerk)  ;  Com.  Magee,  8  Pa.  St.  240,  44 
Am.  Dec.  509 ;  Shuman  v.  Pf outz,  1  Penr.  &  W. 
(Pa.)  61. 

Sufficiency  of  supersedeas. —  When  a  super- 
sedeas, referring  to  the  petition,  fiat,  and 
supersedeas  bond,  is  set  up  in  justifica- 
tion of  a  failure  .on  the  part  of  the  sher- 
iff' to  collect  money  on  execution,  it  is 
sufficient  if  it  appears  from  the  superse- 
deas, aided  by  the  petition,  fiat,  and  bond, 
that  the  parties  to  the  execution,  the 
amount  required  to  be  collected,  the  court 
from  which,  and  the  time  when,  it  issued,  are 
correctly  described,  and  that  the  execution  is 
the  only  one  in  the  sheriff's  hands  to  which 
plaintiffs  in  it  are  parties,  although  the 
description  is  inaccurate  in  other  respects. 
Walker  v.  Hunter,  36  Ala.  125. 

Stopping  sale  and  releasing  bidders. — 
Where  an  order  staying  a  levy  and  sale  was 
served  on  the  sheriff'  before  the  sale  began, 
but  received  by  his  deputy,  who  was  conduct- 
ing it,  after  some  of  the  chattels  levied  on 
had  been  struck  off,  and  the  deputy  thereupon 
declared  that  the  sale  "  was  for  nothing,^'  the 
sheriff  was  not  liable  to  the  execution  cred- 
itor for  declaring  the  sale  off  and  releasing 
the  bidders,  since  tlie  stay  order  was  operative 
from  the  time  of  its  service  on  the  sheriff. 
Bernlieim  r.  Dagcrott,  12  Abb.  X.  Gas.  (N.  Y.) 
316  \afjlrmcd  in  84  N.  Y.  670]. 

68.  State  r.  Elrod,  28  N.  C.  250. 

69.  Sliuford  r.  Clinc,  35  N.  G.  463. 

70.  Shuford  I  .  Gline,  35  N.  G.  463. 

71.  Sliuford  r.  Glino,  35  N.  G.  463. 

72.  Jolinson  r.  Randall.  74  Minn.  44,  76 
N.  W.  791,  execution  issued  for  collection  of 
sheriff's  fees  in  another  action. 

73.  .lolmson  r.  Randall.  74  :\rinn.  44,  7G 
N.  W.  791. 
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reference  to  the  matter.'^*  And  the  omission  to  take  out  execution  on  a  judgment 
within  the  time  during  which  an  attachment  remains  effective  does  not  render  the 
officer  who  levied  the  attachment  a  trespasser  oh  initio. '^^ 

20.  Ultimate  Success  of  Party  at  Whose  Instance  Process  Issued.  The  right 
of  the  sheriff  to  protection  in  proper  acts  done  in  the  execution  of  mesne  process 
vahd  on  its  face  does  not  depend  upon  the  ultimate  success  in  the  action  of  the 
party  at  whose  instance  the  process  issued;  '®  nor  is  an  officer  deprived  of  pro- 
tection in  executing  final  process  by  the  subsequent  reversal  of  the  judgment  under 
which  he  has  acted. '^^ 

21.  Forfeiture  of  Protection  —  a.  In  General.  An  officer  who  fails  to  per- 
form his  full  duty  under  a  process  or  writ  may  thereby  forfeit  all  right  to  protection 
and  become  liable  for  his  acts  while  assuming  to  execute  it.'^^  And  it  is  also  held 
that  where,  in  an  action  against  a  justice  and  a  constable  for  false  imprisonment 
under  a  warrant  void  because  the  justice  was  without  jurisdiction  to  issue  it, 
defendants  answer  jointly,  the  constable  thereby  puts  himself  on  the  same  grounds 
as  the  justice,  and  it  is  immaterial  whether  the  warrant  could  have  been  a 
protection  to  the  constable  had  he  defended  separately.'^® 

b.  EfTeet  of  Taking  Indemnity.  The  fact  that  an  officer  has  taken  indemnity 
from  the  persons  under  whose  process  he  has  acted  does  not  deprive  him  of  the 
protection  which  his  process  affords. 

e.  Personal  Knowledge  of  Officer.  The  rule  of  protection  against  liability 
for  proper  acts  in  the  execution  of  process  valid  upon  its  face  is  not  affected  by  the 
personal  knowledge  of  the  officer  with  respect  to  the  justice  of  the  claim  to  which 
the  process  relates  or  the  propriety  of  its  issuance, or  any  irregularity  or  fraud 
in  the  obtaining  of  the  judgment     or  in  the  judgment  itself,^*  or  any  irregularity 


74.  State  v.  Spencer,  30  Mo.  App.  407, 
holding  that  where  a  sheriff  distributes  the 
proceeds  of  an  execution  sale  in  accordance 
with  directions  contained  in  the  writ,  he  will 
be  protected,  although  the  court  subsequently 
reduces  the  rate  of  interest  which  should 
liave  been  paid  on  a  senior  judgment. 

75.  McGough  V.  Wellington,  4  Allen  (Mass.) 
502. 

76.  Houseman  v.  Stewart,  28  Ala.  684; 
Lashus  V.  Latthews,  75  Me.  446;  York  v. 
Sanborn,  47  N.  H.  403.  See  also  Gates  v. 
Gates,  15  Mass.  310. 

77.  Beckley  v.  Boardman,  6  Conn.  372; 
Ashcraft  v.  Elliott,  38  S.  W.  1062,  18  Ky. 
L.  Rep.  934;  Barrowcliff  v.  Harrison,  9  Daly 
(N.  Y.)  473. 

78.  Dehm  t\  Hinman,  56  Conn.  320,  15  Atl. 
741,  1  L.  R.  A.  374;  Williams  v.  Ives,  25 
Conn.  568;  Boston,  etc.,  R.  Co.  v.  Small,  85 
Me.  462,  27  Atl.  349,  35  Am.  St.  Rep.  379 
(holding  that  where  an  officer  serving  a 
search  warrant  omitted  to  seize  intoxicating 
liquors  which  he  found  on  the  premises  de- 
scribed, he  forfeited  the  protection  of  his 
warrant  and  was  liable  for  any  injury  done 
by  him  to  person  or  property  while  assuming 
to  execute  it,  notwithstanding  the  fact  that 
he  acted  in  good  faith  upon  the  belief  that 
the  intoxicating  liquor  found  was  not  in- 
tended for  unlawful  sale)  ;  Carter  v.  Allen, 
59  Me.  296,  8  Am.  Rep.  420;  Brackett  v.  Vin- 
ing,  49  Me.  356;  Ross  v.  Philbrick,  39  Me. 
29;  Blanchard  v.  Dow,  32  Me.  557  (holding 
that  where  a  tax  collector  regularly  sold  cat- 
tle under  a  tax  warrant,  but  omitted  after- 
ward to  render  an  account  in  writing  of  the 
sale  and  charges,  as  required  by  the  statute 
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and  the  warrant,  this  omission  deprived  him 
of  the  protection  of  the  warrant)  ;  Williams 
V.  Babbitt,  14  Gray  (Mass.)  141,  74  Am.  Dec. 
670:  Tubbs  r.  Turkey,  3  Cush.  (Mass.)  438, 
50  Am.  Dec.  744  (holding  that  where  an  offi- 
cer who  arrested  a  person  on  criminal  process 
and  committed  him  to  jail  discharged  him 
from  arrest  on  the  following  morning  instead 
of  taking  him  before  the  police  court  as  re- 
quired by  law,  the  omission  deprived  him  of 
all  justification  for  the  arrest)  ;  Smith  v. 
Gates,  21  Pick.  (Mass.)  55. 

79.  Church  v.  Pearne,  75  Conn.  350,  53  Atl. 
955.  But  compare  Jennings  v.  Carter,  2 
Wend.  (N.  Y.)  446,  451,  20  Am.  Dec.  635, 
where  it  is  said:  "The  officer  has  not,  in 
any  case  that  the  courts  have  observed,  lost 
his  justification  by  joining  in  a  notice  with 
others  who  could  not  avail  themselves  of  the 
same  justification." 

80.  Indemnity  to  office  see  infra,  VI. 

81.  Horton  v.  Hendershot,  1  Hill  (N.  Y.) 
118. 

82.  Connecticut. —  Watson  v.  Watson,  9 
Conn.  140,  23  Am.  Dec.  324. 

Indiana.—  Gott  v.  Mitchell,  7  Blackf.  270. 

Kansas. —  Holdredge  v.  McCombs,  8  Kan. 
App.  663,  56  Pac.  536. 

Oregon. —  Barr  v.  Combs,  29  Oreg.  399,  45 
Pac.  776. 

Teccas.—  'Rice  v.  Miller,  70  Tex.  613,  8S.W. 
317,  8  Am.  St.  Rep.  630. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables,"  §  143  et  seq. 

83.  Hammer  i".  Ballantyne,  13  Utah  324,  44 
Pac.  704,  57  Am.  St.  Rep.  736. 

84.  Hammer  v.  Ballantyne,  13  Utah  324,  44 
Pac.  704,  57  Am.  St.  Rep.  736. 
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in  the  process  under  which  he  acts,^^  and  a  sheriff  is  protected  in  complying  with  an 
order  of  court  which  he  knows  was  made  under  an  error  of  fact.^^  It  has  also  been 
held  that  where  the  court  has  jurisdiction  of  the  subject-matter  and  the  process 
is  apparently  valid  the  officer  is  protected  in  executing  it,  although  he  has  notice 
of  the  fact  that  the  court  did  not  acquire  jurisdiction  of  defendant. But  there 
is  also  authority  for  the  view  that,  although  process  is  valid  on  its  face,  an  officer 
may  be  held  liable  for  executing  the  same  where  he  knows  tuat  the  court  acted 
without  jurisdiction,^^  or  that  the  process  was  issued  without  authority  of  law,^^ 
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South  Carolina. —  Braog  r.  Thompson,  19 
S.  C.  572;  Thrower  r.  Vaughan,  1  Rich.  18; 
Brown  v.  Wood,  1  Bailey  457;  Treasurer  t7. 
Ford,  1  Nott  &  M.  234. 

Tennessee. — ^Crockett  r.  Latinior.  1  lluniphr. 
272. 

Texas. —  Wettermark  r.  Camiiboll,  (Civ. 
App.  1900)  57  S.  W.  904. 

Utah. —  Ilamnor  r.  Ballantvno.  13  I'tah 
324,  44  Pac.  704,  57  Am.  St.  Rop.  736. 

Wisconsin. —  Young  r.  Wise.  7  Wis.  128. 

United  States. —  Smith  r.  ^Miles.  22  Fed. 
Cas.  No.  13,079f7.  llonipst.  34. 

Enqland. —  Cheasloy  r.  Barnes,  10  East  73, 
103  Eng.  Reprint  703. 

Canada. —  Crowe  V.  Adams,  21  Can.  Sup. 
Ct.  342. 
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writs  of  possession/^  writs  of  or  requisitions  in  replevin,"  writs  of  restitution/^ 
writs  of  sequestration/^  requisitions  in  claim  and  delivery  proceedings/*  writs 
of  habeas  corpus  ad  testificandum/^  and,  generally,  to  anything  which  may 
be  properly  considered  as  process. But  an  instrument  signed  by  a  sheriff, 
directing  his  deputy  to  rearrest  a  defendant  for  failure  of  his  bail  to  justify, 
is  not  process,  within  the  rule  that  process  regular  upon  its  face  protects  those 
acting  under  it.^'  Where  the  statute  provides  for  the  foreclosure  of  chattel  mort- 
gages by  notice  of  sale,  a  sheriff  who  seizes  and  sells  under  such  a  notice  incurs 
no  liability  to  the  mortgagor,  although  the  latter  protested  against  the  sheriff's 
action,  where  he  did  not  avail  himself  of  a  method  provided  by  statute  for  prevent- 
ing an  unauthorized  foreclosure.^^ 


See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  146. 

10.  Alabama. —  Morrison  v.  Wright,  7  Port. 

67. 

Illinois.— F age  v.  Du  Puy,  40  111.  506. 

Massachusetts. — •  Fiske  v.  Chamberlin,  103 
Mass.  495  (holding  that  a  sheriff  is  protected 
by  a  writ  of  possession  in  removing  without 
force  from  the  premises  the  wife  of  defendant 
therein,  although  she  claims  title  in  her  own 
right,  if  her  claim  is  invalid)  ;  Howe  v.  But- 
terfield,  4  Cush.  302,  50  Am.  Dec.  785. 

Missouri. —  State  v.  Devitt,  107  Mo.  573,  17 
S.  W.  900,  28  Am.  St.  Rep.  440. 

North  Carolina.  —  State  v.  Ferguson,  67 
N.  C.  219. 

Fennon*.— Sartwell  v.  Sowles,  72  Vt.  270, 
48  Atl.  11,  82  Am.  St.  Rep.  943. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  153. 

11.  Connecticut. —  Osgood  v.  Carver,  43 
Conn.  24. 

Illinois. —  Sample  v.  Broadwell,  87  111.  617; 
Gilbert  v.  Buffalo  Bill's  Wild  West  Co.,  70 
111.  App.  326;  Boyden  v.  Frank,  20  111.  App. 
169. 

Nebraska.—  Philips  v.  Spotts,  14  Nebr.  139, 
15  N.  W.  332. 

Neiv  York. — Bullis  v.  Montgomery,  50  N.  Y. 
352  [folloivcd  in  Barron  v.  Boyd,  1  Thomps. 
&  C.  457]  ;  Foster  v.  Pettibone,  20  Barb.  350 
(holding  that  the  owner  of  goods  cannot 
maintain  trespass  against  a  sheriff,  who  took 
them  under  a  writ  of  replevin  against  another 
person  in  whose  possession  they  were)  ;  Van 
Keuren  v.  Switzer,  11  N.  Y.  Suppl.  263. 

Rhode  Island. —  Curry  v.  Johnson,  13  R.  I. 
121. 

Wisconsin. — Weinberg  V.  Conover,  4  Wis. 
803. 

Canada. — Beemer  v.  Inkster,3  Manitoba  534. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  150. 

Writ  will  not  justify  taking  from  person 
other  than  defendant. —  Billings  v.  Thomas, 
114  Mass.  570;  Sexton  v.  MeDowd,  38  Mich. 
148;  Stimpson  v.  Reynolds,  14  Barb.  (N.  Y.) 
506.  Contra,  Shipman  v.  Clark,  4  Den. 
(N.  Y.)  446,  47  Am.  Dec.  264;  Hallett  v. 
Byrt,  Carth.  380,  90  Eng.  Reprint  821. 

12.  California. —  Burnham  v.  Stone,  101 
Cal.  164,  35  Pac.  627. 

Illinois.— Smith  v.  People,  99  111.  445; 
Miller  v.  White,  80  111.  580;  Haskins  v.  Has- 
kins,  67  111.  446. 

Kansas. — Allen  V.  Corlew,  10  Kan.  70. 
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Neio  Mexico. — Archibeque  v.  Miera,  1  N.  M. 
419. 

Wisconsin. —  Gaertner  v.  Bues,  109  Wis. 
165,  85  N.  W.  388. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  153. 

Defective  description. —  A  writ  of  restitu- 
tion issued  upon  a  judgment  in  forcible  de- 
tainer will  not  protect  an  officer  in  evicting 
another  under  it,  where  it  describes  the  land 
as  a  part  of  a  certain  tract,  but  fails  to  state 
what  part  thereof.  Haskins  v.  Haskins,  67 
111.  446. 

13.  Flournoy  v.  Milling,  15  La.  Ann.  473; 

Vickery  v.  Crawford,  93  Tex.  273,  55  S.  W. 
560,  77  Am.  St.  Rep.  891,  49  L.  R.  A.  773; 
Land  V.  Klein,  21  Tex.  Civ.  App.  3,  50  S.  W. 
638;  Peck  v.  Crane,  25  Vt.  146. 

14.  Bullis  V.  Montgomery,  50  N.  Y.  352; 
Haskins  V.  Kelly,  1  Rob.  (N.  Y.)  160,  1  Abb. 
Pr.  N.  S.  63. 

Requisition  does  not  justify  taking  from 
person  other  than  defendant. —  Bullis  v. 
Montgomery,  50  N,  Y.  352.  So  a  sheriff  is 
not  protected  in  taking  the  property  from  a 
defendant's  wife  who  has  it  in  possession  un- 
der claim  of  independent  title.  Otis  v.  Wil- 
liams, 70  N.  Y.  208. 

15.  Wattles  v.  Marsh,  5  Cow.  (N.  Y.)  176. 

16.  See  Blumaur-Frank  Drug  Co.  V.  Bran- 
stetter,  4  Ida.  557,  43  Pac.  575,  95  Am.  St. 
Rep.  151  (holding  that  the  affidavit  and  no- 
tice for  the  foreclosure  of  a  chattel  mortgage 
under  Rev.  St.  §§  3390,  3391,  are  process, 
and  as  such  protect  the  sheriff  in  the  execu- 
tion thereof  by  proceeding  to  levy  and  sale)  ; 
Miller  v.  Weida,  41  Ind.  199  (holding  that  a 
fee  bill,  legal  on  its  face  and  showing  juris- 
diction in  the  court  from  which  it  issued,  is 
a  justification  to  an  officer  acting  under  it  in 
making  a  levy  and  sale  of  property,  and  that 
the  fact  that  the  costs  for  which  a  fee  bill 
was  issued  were  made  by  a  party  to  the  suit 
in  which  they  originated,  other  than  the 
party  against  whom  the  fee  bill  was  issued, 
and  should  properly  have  been  taxed  to  such 
other  party,  did  not  render  the  sheriff  a  tres- 
passer) ;  Worland  V.  Sutten,  3  Dana  (Ky-) 
477  (holding  that  a  witness  certificate  has 
the  force  and  effect  of  an  execution  and  an 
officer  seizing  property  by  authority  of  such 
a  certificate  may  justify  under  it). 

17.  Arteaga  v.  Flack,  2  N.  Y.  Civ.  Proc. 
152. 

18.  Mack  V.  Doak,  50  Wash.  119,  96  Pac. 
825. 
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VI.  Indemnity    to  Officer. 

A.  Right  to  Require  Indemnity  —  l.  In  General.  Under  the  common 
law  the  sheriff  was  bound  at  his  peril  to  do  his  duty  and  to  judge  of  both  the  law 
and  the  facts,  being  hable  to  plaintiff  for  a  false  return  if  he  failed  to  levy  on  prop- 
erty subject  to  the  writ,^^  while  a  levy  on  property  not  subject  thereto  rendered 
him  Hable  to  the  person  injured  thereby  in  an  action  of  trespass;  but  in  modern 
times  the  responsibility  of  the  sheriff  in  this  respect  has  been  much  modified  by 
statute,^^  and  he  is  very  generally  given  the  right  to  require  indemnity  before 
proceeding  with  the  execution  of  a  writ,  in  case  he  reasonably  anticipates  that  he 
may  subject  himself  to  some  Hability  by  proceeding.^^  So  thfe  sheriff  is  entitled  to 
require  indemnity  where  he  has  reason  to  beheve  that  there  is  a  doubt  as  to  the  title 


19.  Indemnity  generally  see  Indemnity,  22 
Cyc.  78. 

20.  See,  generally,  supra,  V,  C,  1 ;  V,  J,  4. 

21.  State  V.  Doan,  39  Mo.  44;  Hamblet  v. 
Herndon,  3  Humphr.  (Tenn.)  34.  And  see 
generally  supra,  V,  E,  12. 

Common-law  modes  of  obtaining  protec- 
tion.—  The  first  mode  recognized  by  the  com- 
mon-law practice  for  the  protection  of  the 
officer,  where  property  seized  under  process 
was  claimed  by  a  person  other  than  defend- 
ant, was  to  demand  indemnity  of  plaintiff  for 
the  seizure  and  sale,  and  of  the  claimant  for 
releasing  the  property.  In  the  event  of  both 
parties  refusing  to  give  indemnity  the  officer 
might  make  an  application  to  the  court  out 
of  which  the  writ  issued.  It  was  discretion- 
ary with  the  court  whether  it  would  inter- 
fere, but  the  courts  nearly  always  acted  when 
they  were  satisfied  of  the  bona  fides  of  the 
officer's  doubts,  that  they  were  based  on  rea- 
sonable grounds,  and  that  he  was  not  in  col- 
lusion with  defendant  in  the  writ.  Un- 
less plaintiff  could  then  indemnify  the  officer 
the  court  usually  postponed  the  return-day 
of  the  writ  until  the  officer  had  further  time 
for  investigation,  and  if  reasonable  grounds 
of  apprehension  continued  the  court  would 
defer  the  return  indefinitely,  unless  plaintiff 
complied  with  the  request  for  indemnity. 
The  other  mode  was  for  the  officer,  under  a 
writ  of  proprietate  probando,  to  impanel  a 
jury  to  inquire  into  the  prima  facie  title  of 
the  property;  and  if  the  jury  found  in  favor 
of  the  claimant  the  officer  might  release  to 
him  the  property,  and  such  finding  justified 
the  ofiicer  in  making  a  return  nulla  bona 
unless  plaintiff  gave  him  the  indemnity.  State 
V.  Koontz,  83  Mo.  323. 

22.  State  v.  Doan,  39  Mo.  44. 

23.  Alabama. —  McGehee  v.  Chandler,  15 
Ala.  659. 

Arkansas. —  Rice  v.  Wood,  61  Ark.  442,  33 
S.  W.  636,  31  L.  R.  A.  600. 

California. —  Long  r.  Nc^viHo.  36  C:il.  '455, 
95  Am.  Dec.  199. 

Colorado. —  Porter  v.  Stnpp.  6  CoV^.  32. 

Georgia. — ^  Levy  v.  Sliocklcv,  29  (Ja.  710. 

/(/ff7?o.— Roth  V.  Duvall,  l' Ida.  149. 

Illinois. —  Second  Nat.  Bank  v.  Gilbert,  70 
111.  App.  251. 

loua. —  Roinbeck  Bank  v.  Brown,  76  Towa 
696,  39  N.  W.  524. 

Kentucky. —  Chisholm  v,   Gooch,   79  Ky. 


468;  Board  v.  Helm,  2  Mete.  500;  Watts  v. 
Cook,  2  Bush  141;  Gunn  v.  Gudehus,  15  B. 
Mon.  447. 

Maine. —  Leathers  v.  Carr,  24  Me.  351. 

Maryland.— ^ohej  v.  State,  94  Md.  61,  50 
Atl.  411,  89  Am.  St.  Rep.  405. 

Massachusetts. —  Marsh  v.  Gold,  2  Pick. 
285;  Perley  v.  Foster,  9  Mass.  112. 

Michigan.—  Smith  v.  Cicotte,  11  Mich.  383. 

Mississippi. —  Gulfport  Bank  v.  O'Xeal,  86 
Miss.  45,  38  So.  630. 

Missouri. —  State  v.  Jenkins.  170  Mo.  116, 
70  S.  W.  152. 

Montana. —  Gehlert  v.  Quinn,  38  Mont.  1, 
98  Pac.  369. 

Nebraska. — Mihalovitch  v.  Burlass,  36  Xebr. 
491,  54  N.  W.  826. 

Nevada. —  Gaudette  v.  Boeder,  13  Nev.  341. 

New  Hampshire. —  Pierce  v.  Jackson,  65 
N.  H.  121,  18  Atl.  319;  Ranlett  v.  Blodgett, 
17  N.  H.  298,  43  Am.  Dec.  603. 

New  Jersey. —  Thompson  v.  Coleman,  4 
N.  J.  L.  216. 

New  Mexico. —  Bachelder  v.  Chaves,  5  N.  M. 
562,  25  Pac.  783. 

New'  York. —  O'Donohue  r.  Simmons.  31 
Hun  267;  Leonard  v.  Buttling.  19  Misc.  219, 
44  N.  Y.  Suppl.  273  [affirmed  in  13  X.  Y. 
App.  Div.  179,  43  X.  Y.  Suppl.  387]. 

Oklahoma. — Armour  Packing  Co.  v.  Orrick, 
4  Okla.  661,  46  Pac.  573. 

Pennsylvania. —  Com.  v.  Vaiulvke,  57  Pa. 
St.  34. 

South  Carolina. — Emory  r.  Davis,  4  S.  C.  23. 

South  Dakota. — ^Tewett  v.  Sundback,  5  S.  D. 
Ill,  58  X.  W.  20. 

Tennessee. — Hamblet  u.  Herndon.  3  Tlnniphr. 
34. 

Texas. —  lilies  v.  Fit/.gcraid.  11  Tex.  417; 
Vickery  r.  C^rawford,  (Civ.  App.  1900)  57 
S.  W.'  326;  Soasongood  v.  Campbell.  (Civ. 
App.  1899)  49  S.  W'.  407. 

Virginia. —  McClunn  r.  Stool.  2  Va.  C'as. 
256. 

Washington. — Carpenter  r.  Barrv.  26  Wash. 
255,  66  Pac.  393. 

West  Virginia. —  Evans  r.  Graham.  37 
W.  Va.  657,"  17  S.  E.  200. 

Wisconsin.— Gri\cQ  r.  :\Iitolioll.  31  Wis.  533, 
11  Am.  Roj).  613. 

Wtioiiiinq. —  Main  Co.  r.  IMorrow.  8  Wyo. 
323,  57  Pac.  915. 

United  States. —  Xorris  v.  McCaniia,  29 
Fed.  757. 

rvi,  A.  1] 


1758    [35  Cye.]      SHERIFFS  AND  CONSTABLES 


of  property  which  he  is  required  to  seize,^*  and  that  a  controversy  may  arise  in 
relation  thereto, where  the  property  is  in  the  possession  of  a  person  other  than 
defendant,^®  where  a  third  person  asserts  a  claim  to  the  property  adverse  to  that 
of  defendant,^^  where  it  is  claimed  by  defendant  that  the  property  is  exempt 


England. — Blackett  v.  Crissop,  1  Ld.  Raym. 
278,  91  Eng.  Reprint  1082. 

Canada. —  Bonnet  v.  Ritchie,  8  Can.  L.  T. 
Occ.  Notes  376,  20  Nova  Scotia  228. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  130. 

But  compare  Bosley  v.  Farquar,  2  Blackf. 
(Ind.)  61  [approved  in  Allwein  v.  Sprinlcle, 
87  Ind.  240;  State  v.  Sandlin,  44  Ind.  470]. 

Under  some  statutes  the  sheriff  is  entitled 
to  indemnity  only  in  execution  cases  and  not 
in  attachment  cases.  Hall  v.  Ballon,  58  Iowa 
585,  12  N.  W.  475 ;  Wadsworth  v.  Walliker,  45 
Iowa  395.  24  Am.  Rep.  788;  State  r.  Koontz, 
83  Mo.  323;  State  v.  Fitzpatrick,  64  Mo.  185; 
Shaw  V.  Holmes,  4  Heisk.  (Tenn.)  692 
[douhted  in  State  v.  Manly,  11  Lea  (Tenn.) 
636]. 

In  case  of  a  levy  on  real  estate  an  officer 
has  no  authority  to  accept  a  bond  of  indem- 
nity. McDowell  r.  Coleman,  2  Ky.  L.  Rep. 
389. 

24.  Alabama. —  Lavretta  v.  Holcombe,  98 
Ala.  503,  12  So.  789;  Ogden  r.  Powell,  7  Ala. 
243;  Minter  v.  Bigelow,  9  Port.  481. 

Colorado. —  Porter  v.  Stapp,  6  Colo.  32. 
Illinois. —  Baker  v.  Duddleson,  125  111.  App. 
483. 

loica. —  Robinson  v.  Chapline,  9  Iowa  91. 
Kentucky. —  Gunn  v.  Gudehus,  15  B.  Mon. 
447. 

Maine. —  Lothrop  v.  Arnold,  25  Me.  136,  43 
Am.  Dee.  256. 

Massachusetts. —  Bond  v.  Ward,  7  Mass. 
123,  5  Am.  Dee.  28. 

Michigan. —  Smith  v.  Cicotte,  11  Mich.  383. 

Mississippi. —  Gulfport  Bank  v.  O'Neal,  86 
Miss.  45,  38  So.  030;  Butler  v.  Alcus,  51  Miss. 
47;  Forniquet  r.  Tegarden,  24  Miss.  96. 

Nehraska. —  Omaha  Nat.  Bank  r.  Robinson, 
56  Nebr.  590,  77  N.  W.  73;  Mihalovitch  v. 
Barlass,  36  Nebr.  491,  54  N.  W.  826. 

Pennsijlvania. —  Rothermel  v.  Marr,  98 
Pa.  St.  285 ;  Com.  v.  Vandyke,  57  Pa.  St.  34 ; 
Shriver  v.  Harbaugh,  37  Pa.  St.  399;  Spang- 
ler  V.  Com.,  16  Serg.  &  R.  68,  16  Am.  Dec. 
548. 

South  Carolina. —  Adair  v.  McDaniel,  1 
Bailey  158,  19  Am.  Dec.  664. 

Tennessee. —  Jobe  v.  Sellars,  9  Humphr. 
178. 

Teocas. —  Campbell  v.  Ulch,  24  Tex.  Civ. 
App.  618,  60  S.  W.  272.  A  sheriff  who  has 
levied  on  personalty  and  has  doubts  as  to 
the  title  may  demand  indemnity  before  sell- 
ing, but  he  has  no  such  right  where  the  levy 
is  on  realty.    Brvan  v.  Bridge,  6  Tex.  137. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  130. 

Liability  of  sheriff  for  levy  on  property 
not  belonging  to  defendant  see  supra,  V,  E, 
14. 

25.  Alabama. —  Hall  v.  McHenry,  5  Port. 
123. 

Maine. —  Gower  v.  Emery,  18  Me.  79. 
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Massachusetts. —  Bond  v.  Ward,  7  Mass. 
123,  5  Am.  Dec.  28. 

Michigan. —  Smith  v.  Cicotte,  11  Mich.  383. 

Tennessee. —  Jobe  v.  Sellars,  9  Humphr. 
178. 

United  States. —  Norris  v.  McCanna,  29  Fed. 
757. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  130. 

26.  Wallace  v.  Holly,  13  Ga.  389,  58 
Am.  Dec.  518;  Chamberlain  v.  Beller,  18  N.  Y. 
115;  Bank  v.  Allen,  1  Del.  Co.  (Pa.)  277; 
Emory  v.  Davis,  4  S.  C.  23. 

27.  Alabama.—  Ogden  v.  Powell,  7  Ala.  243. 
Illinois. —  Monmouth  Second  Nat.  Bank  v, 

Gilbert,  70  111.  App.  251  [reversed  on  other 
grounds  in  174  111.  485,  51  N.  E.  584,  66 
Am.  St.  Rep.  306]. 

loiva. —  Whitney  v.  Gammon,  (1896)  67 
N.  W.  40'5 ;  Reinbeck  Bank  v.  Brown,  76  Iowa 
696,  39  N.  W.  524. 

Maryland.—  Robey  v.  State,  94  Md.  61,  50 
Atl.  4il;  Jessop  V.  Brown,  2  Gill  &  J.  404. 

Missouri. —  Smith  v.  Rogers,  191  Mo.  334, 
90  S.  W.  1150  [affirming  99  Mo.  App.  252,  73 
S.  W.  243] ;  State  v.  Jenkins,  170  Mo.  16,  70 
S.  W.  152;  State  V.  O'Neil  Lumber  Co.,  170 
Mo.  7,  70  S.  W.  121;  State  r.  Doan,  39  Mo. 
44;  Cochran  v.  Goddard,  27  Mo.  500;  State  f. 
Slayback,  90  Mo.  App.  300;  State  v.  Spring- 
gate,  58  Mo.  App.  402;  State  v.  Harrington, 
38  Mo.  App.  303 ;  State  v.  Smit,  20  Mo.  App. 
50;  Eichelmann  v.  Weiss,  7  Mo.  App.  87. 

Montana. —  Gehlert  v.  Quinn,  38  Mont.  1, 
98  Pac.  369. 

Nebraska. —  Omaha  Nat.  Bank  V.  Robinson, 
56  Nebr.  590,  77  N.  W.  73. 

Nevada. —  Gaudette  v.  Roeder,  13  Nev.  341. 

Nen-  Hampshire. —  Smith  v.  Osgood,  46 
N.  H.  17S. 

NeiD  Jersey. —  Howard  W.  Middleton  Co.  v. 
Souder,  74  N.  J.  L.  87,  64  Atl.  975;  Stevens 
r.  Dents,,  41  N.  J.  L.  340. 

New  York. —  Williams  v.  Lowndes,  1  Hall 
637. 

Pennsylvania. —  Com.  v.  Vandyke,  57  Pa.  St. 
34;  Spangler  v.  Com.,  16  Serg.  &  R.  68,  16 
Am.  Dec.  548. 

South  Carolina. —  Emory  v.  Davis,  4  S.  C. 
23. 

South  Dakota. —  Matheson  v.  F.  W.  John- 
son Co.,  16  S.  D.  347,  92  N.  W.  1083. 

Tennessee. —  Hunt  v.  Walker,  12  Heisk. 
551. 

Washinaton. —  Carpenter  v.  Barry,  26 
Wash.  255,  66  Pac.  393 ;  Brotton  v.  Lunkley, 
11  Wash.  581,  40  Pac.  140. 

Canada. —  Thomas  v.  Johnston,  4  U.  C. 
Q.  B.  110. 

Sec  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  130. 

But  compare  Dunlap  v.  Freret,  10  La.  Ann. 
83.  63  Am.  Dec.  590. 

Time  of  making  claim. —  A  constable  is 
entitled  to  demand  a  bond  of  indemnity,  al- 
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fi-om  levy/^  or  where  the  officer  in  good  faith  doubts  whether  it  is  subject  to  levy 
and  sale.^^  The  sheriff  has,  however,  no  right  to  act  arbitrarily  or  capriciously  in 
demanding  indemnity,  but  in  order  to  support  such  a  demand  there  must  be  a 
real  and  substantial  reason  to  doubt  defendant's  title  to  the  property  or  to 
apprehend  that  the  officer  may  incur  liability  by  proceeding,^"  and  a  fortiori  the 
sheriff  is  not  entitled  to  require  indemnity  where  he  would  incur  no  liability  by 
executing  the  writ  according  to  its  mandate.^^ 

2.  Where  Attachment  Bond  Provided  For.  Where  the  statute  provides  for 
a.i  attachment  bond  to  protect  defendant  or  claimants  of  the  attached  property 
from  damage,  the  sheriff  has  no  right  to  demand  any  indemnity  beyond  such 
bond  as  a  condition  of  levying  the  attachment.^^ 

3.  Determination  by  Sheriff's  Jury.^*  Under  some  statutes  where  property 
levied  on  is  claimed  by  a  third  person  the  sheriff  is  not  entitled  to  require  nor  is 
plaintiff  bound  to  tender  an  indemnity  bond  until  the  claim  has  been  passed  upon 
by  a  sheriff's  jury  and  determined  in  favor  of  the  claimant;     but  nevertheless. 


though  he  has  previously  attached  the  prop- 
erty in  the  suit  in  which  the  judgment  was 
rendered,  and  no  notice  is  given  or  claim 
made  until  after  execution  levy  on  the  prop- 
erty on  final  judgment.  Smith  v.  Rogers,  191 
Mo".  334,  90  S.  W.  1150  [afftrming  99  Mo.  App. 
252,  73  S.  W.  243]. 

One  claim  or  demand  sufficient. —  A  claim 
of  ownership  of  goods  made  by  a  person 
against  an  attaching  officer  will  authorize  the 
officer  to  demand  a  bond  of  indemnity  from 
another  person  attaching  the  same  goods, 
without  a  second  demand  from  the  claimant. 
State  V.  Doan,  39  Mo.  44. 

28.  Mayberry  v.  Whittier,  144  Cal.  322,  78 
Pac.  16;  Gulfport  Bank  v.  ONeal,  86  Miss. 
45,  38  So.  630. 

Liability  of  sheriff  for  levy  on  exempt 
property  see  supra,  V,  E,  12,  b. 

29.  Arkansas. — Harris  v.  Harrison,  40  Ark. 
50. 

Idaho.— 'Roth  v.  Duvall,  1  Ida.  149. 

Kentucky. —  Dixon  v.  Bacon,  3  Bush  534 ; 
Board  v.  Helm,  2  Mete.  500';  Gunn  v.  Gude- 
hus,  15  B.  Mon.  447 ;  Davis  v.  Tibbats,  7  J.  J. 
Marsh.  264;  Crane  v.  Crane,  105  S.  W.  370, 
32  Kv.  L.  Rep.  82. 

Firpmia.— Huffman  v.  Leffell,  32  Gratt.  41. 

West  Virginia. —  Evans  v.  Graham,  37 
W.  Va.  657,  17  S.  E.  200. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  130. 

Liability  of  sheriff  for  levy  on  property 
not  subject  to  levy  see  supra,  V,  E,  12. 

30.  Alahama. —  Ogden  v.  Powell,  7  Ala.  243. 
Illinois. —  Kickham  v.  Kane,  135  111.  App. 

628,  holding  that  possession  of  property  by 
an  attachment  defendant  is  prima  facie  evi- 
dence of  ownership,  and  the  sheriff  is  bound 
to  levy  without  an  indemnifying  bond  if  he 
has  no  knowledge  of  any  other  claim. 

'NeiD  York. —  Williams  r^.  Lowndes,  1  Hall 
637,  holding  that  if  goods  in  the  hands  of  de- 
fendant are  pointed  out  to  the  sheriff  by 
plaintiff,  and  he  is  requested  to  levy  on  them, 
he  is  bound  so  to  do  witliout  indemnity,  if 
no  claim  is  made  by  tliird  persons. 

South  Carolina. —  Adair  r.  McDnniol,  1 
Bailey  158,  19  Am.  Deo.  664. 

West  Virginia. —  Evans  v.  Graham,  37 
W.  Va.  657,  17  S.  E.  200. 


See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  130. 

31.  Idaho.— Ah.  Klie  v.  Gregory,  3  Ida.  64, 
34  Pac.  812,  holding  that  where  the  court  had 
decided  that  plaintiff  was  entitled  to  the  pos- 
session of  certain  property  and  ordered  that 
he  be  put  in  possession,  and  a  writ  of  restitu- 
tion was  thereupon  issued,  the  sheriff  was  not 
entitled  to  indemnity  before  executing  the  writ. 

Kentucky. — Mitchell  r.  Vance,  5  T.  B.  Mon. 
528,  17  Am.  Dec.  96,  holding  that  where  a 
claimant  fails  to  establish  his  right  to  the 
property  and  the  statute  imperatively  com- 
mands the  officer  to  sell  under  such  circum- 
stances a  bond  given  to  induce  him  to  sell 
was  void. 

Mississippi. —  Gibson  v.  Lock,  58  Miss.  298, 
holding  that  since  one  whose  property  on  de- 
mised premises  was  exempt  from  distraint 
for  rent  had  no  remedy  in  case  of  a  leyj^  but 
by  replevin  of  the  property  before  the  sale 
under  the  distress  warrant,  the  sheriff  had  no 
right  to  demand  indemnity  before  levying 
on  such  property. 

Missouri. —  Bradley  v.  Holloway,  28  Mo. 
150,  holding  that  a  constable  was  not  au- 
thorized to  demand  indemnity  of  plaintiff  in 
execution,  unless  claim  was  made  to  the 
property  levied  on  substantially  as  provided 
by  the  statute,  as  such  a  claim  was  necessary 
to  give  the  claimant  a  right  of  action  against 
the  officer. 

Tennessee. — State  r.  Manly,  11  Lea  636, 
holding  that  where  an  order  of  sale  is  regu- 
larly made  in  an  attachment  proceeding  the 
sheriff  cannot  demand  an  indemnity  bond  be- 
fore selling,  although  the  title  to  the  prop- 
erty is  disputed. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  130.  ' 

32.  Attachment  bond  see  Attachment,  4 
Cyc.  527. 

33.  Cutler  r.  Tullv,  5  Indian  Terr.  180,  82 
S.  W.  714. 

34.  See,  generallv,  Executions,  17  Cyc. 
1209. 

35.  Piatt  r.  Shcrrv,  7  Wend.  (N.  Y.)  236; 
Curtis  r.  Patterson,  8  Cow.  (N.  Y.)  65; 
Mntheson  r.  F.  W.  .Tolnison  Co..  16  S.  D.  347. 
92  N.  ^^^  10S3.  See  also  Craft  r.  Brandow. 
24  Misc.  (N.  Y.)  306,  52  N.  Y.  Suppl.  1078. 
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where  plaintiff  has  voluntarily  executed  an  undertaking  of  indemnity  without  a 
jury  having  been  summoned,  and  the  sheriff  thereupon  has  held  the  property, 
such  undertaking  is  valid  and  enforceable.^^ 

4.  Indemnity  For  Expenses  of  Suit.  Where  property  levied  on  by  the  sheriff 
has  been  taken  from  him  by  replevin,  in  which  he  has  obtained  judgment,  he  is 
not  entitled  to  demand  indemnity  from  the  original  plaintiff  before  prosecuting 
the  sureties  in  the  replevin  bond,  if  necessary .^^  And  where  a  constable  has 
delivered  attached  property  to  a  bailee,  a  contract  not  under  seal  to  indemnify 
the  officer  against  the  expense  of  a  suit  to  recover  the  property  from  the  bailee  has 
been  held  void  for  want  of  consideration.^^ 

5.  Indemnity  on  Allowing  Claim  of  Exemption.  A  sheriff  has  no  right  to  demand 
indemnity  from  an  execution  defendant  as  a  condition  of  allowing  a  claim  of 
exemption.^^ 

B.  Necessity  of  Demand.  It  is  not  the  duty  of  plaintiff  to  tender  an 
indemnity  bond  without  a  request  therefor.**^ 

C.  Time  For  Demanding  Indemnity.  The  right  to  demand  indemnity  is 
not  confined  to  cases  where  doubts  arise  before  a  seizure;  but  in  case  of  doubts 
arising  or  claims  being  made  after  the  property  is  seized,  the  sheriff  may  demand 
indemnity  before  proceeding  further,"  and  a  bond  to  indemnify  the  sheriff  against 
the  consequences  of  a  levy  on  property  is  valid,  although  not  given  until  after  the 
levy  is  made.^^  It  has  been  held  that  even  after  making  a  sale  the  sheriff,  upon 
being  notified  of  an  adverse  claim,  may  demand  indemnity  before  paying  over  the 
proceeds  to  plaintiff.*^ 

D.  By  Whom  Indemnity  to  Be  Given  —  1.  In  General.  It  is  not  neces- 
sary to  the  validity  of  an  indemnity  bond  that  plaintiff  should  be  the  obligor,  but 
such  a  bond  executed  by  a  stranger  to  the  judgment  is  a  good  statutory  bond.** 
Nevertheless  it  has  been  held  that  a  sheriff  who  is  entitled  to  indemnity  has  a  right 
to  demand  the  same  from  plaintiff  in  the  writ  and  cannot  be  compelled  to  proceed 
upon  receiving  the  bond  of  any  other  person.*^ 

2.  Sureties.*®    In  order  to  relieve  the  sheriff  from  responsibility  *^  the  bond 


36.  Matheson  v.  F.  W.  Johnson  Co.,  IG 
S.  D.  347,  92  N.  W.  1083. 

37.  Swezey  v.  Lott,  21  N.  Y.  481,  78  Am. 
Dec.  160. 

38.  Balcom  v.  Craggin,  5  Pick.  (Mass.) 
295,  where  it  did  not  appear  that  the  suit 
was  prosecuted  at  the  request  of  the  attach- 
ing creditor. 

39.  Williamson  v.  Krumbhaar,  132  Pa.  St. 
455,  19  Atl.  281. 

40.  Piatt  V.  Sherry,  7  Wend.  (N.  Y.)  236. 
See  also  Bosley  v.  Farquar,  2  Blackf.  (Ind. ) 
61.  But  compare  State  v.  Sharp,  2  Sneed 
(Tenn.)  615,  holding  that  under  Acts 
(1825),  c.  40,  §  2,  excusing  a  sheriff  from 
levying  on  property  where  the  title  thereto 
is  disputed,  without  a  proper  indemnity 
against  the  peril  which  he  would  incur,  it  is 
not  necessary  for  the  sheriff  to  notify  plaintiff 
that  the  title  is  disputed,  or  demand  in- 
demnity, to  become  entitled  to  the  protection 
of  the  statute. 

41.  Alabama. —  Lavretta  v.  Holcombe,  98 
Ala.  503,  12  So.  789. 

Kentucky. —  Board  v.  Helm,  2  Mete.  500 ; 
Davis  V.  fibbats,  7  J.  J.  Marsh.  264. 

Maryland. —  Jessop  v.  Brown,  2  Gill  &  J. 
404. 

Missouri. —  State  v.  Jenkins,  170  Mo.  16, 
70  S.  W.  152. 

Nebraska. — Omaha  Nac.  Bank  v.  Robinson, 
56  Nebr.  590,  77  N.  W.  73. 
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New  Hampshire. — Smith  v.  Osgood,  46 
N.  H.  178. 

New  York. —  Williams  v.  Lowndes,  1  Hall 
579. 

Texas. —  Dewitt  v.  Oppenheimer,  51  Tex. 
103;  lilies  i;.  Fitzgerald,  11  Tex.  417. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  128. 

42.  Dewitt  v.  Oppenheimer,  51  Tex.  103. 

43.  Westervelt  v.  Frost,  1  Abb.  Pr.  (N.  Y.) 
74,  holding  that  a  bond  given  after  the  sale 
was  valid  and  enforceable.  Contra,  Carring- 
ton  V.  Herrin,  4  Bush  (Ky.)  624,  holding 
that  in  order  to  protect  the  officer  the  bond 
must  be  taken  before  the  sale.  In  this  case 
it  appeared  that  on  making  the  sale  the  sher- 
iff took  in  payment  the  purchaser's  bond  pay- 
able to  plaintiff  but  the  decision  did  not  turn 
upon  the  proceeds  having  been  thus  turned 
over  to  plaintiff. 

44.  Jobe  V.  Sellars,  9  Humphr.  (Tenn.) 
178. 

45.  Hall  V.  McHenry,  5  Port.  (Ala.)  123, 

holding  that  a  sheriff  could  not  be  compelled 
to  proceed  and  sell  property  of  one  defendant 
—  the  principal  in  the  obligation  sued  on  — 
on  receiving  indemnity  from  a  co-defendant 
who  was  a  surety  on  such  obligation. 

46.  See,  generally,  Principal  and  Surety, 
32  Cyc.  1. 

47.  Effect  of  indemnity  as  substitute  for 
liability  of  sheriff  see  infra,  VI,  L,  3. 
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must  have  the  number  of  sureties  required  by  the  statute. The  sheriff  has  the 
right  to  require  that  the  sureties  should  reside  in  his  county.*^ 

E.  Amount  of  Indemnity.  The  sheriff  cannot  demand  an  indemnity  bond 
with  a  penalty  in  excess  of  the  sum  necessary  to  secure  him;^*^  but  he  is  justified 
in  refusing  to  accept  a  bond  of  indemnity,  the  penalty  of  which  is  less  than  the 
value  of  the  property."^ 

F.  Form  and  Requisites  of  Indemnity  —  l.  In  General.  Where  the 
statute  prescribes  the  form  for  the  indemnifying  bond  a  substantial  compliance 
therewith  is  necessary,^^  but  the  fact  that  the  bond  contains  more  in  the  way  of 
indemnity  than  the  statute  requires  does  not  divest  it  of  the  character  of  a  statu- 
tory bond ;  nor  is  the  bond  given  to  indemnify  a  claimant  of  the  property  levied 
on  invalidated  by  omisson  of  the  condition  prescribed  by  statute  for  indemnifying 
the  sheriff.^^  So  also  a  bond  conditioned  according  to  the  statute  to  indemnify 
the  sheriff  and  any  person  claiming  title  to  the  property  has  been  held  good  as  a 
statutory  bond,  although  it  did  not  contain  a  provision  for  the  protection  of  the 
purchaser  of  the  property  required  by  a  later  statute.^^    A  bond  of  indemnity  is  a 

jl    continuation  of  the  proceedings  on  the  execution,^'  and  it  is  not  necessary  that  it 
I    should  set  out  the  execution,^^  or  state  in  detail  the  proceedings  thereunder/^^ 
I    nor  is  it  invalidated  by  an  imperfect  recital  thereof.®^    Where  a  partnership  is 
plaintiff  in  execution  the  recital  of  the  partmership  name  in  the  indemnifying 
bond  is  sufficient,  without  the  names  of  the  partners  being  set  out;^^  and  a  bond 
executed  by  one  member  of  the  firm  in  the  partnership  name  is  a  good  bond  of  the 
person  executing  it.^^    Where  a  bond  of  indemnity  is  signed  and  acknowledged 
I    by  three  persons,  it  is  the  joint  promise  of  all,  although  only  two  of  them  are  named 
in  the  body  of  the  instrument.®^ 

2.  Necessity  For  Writing.  It  is  not  necessary  to  the  validity  of  an  agreement 
by  plaintiff  in  a  writ  to  indemnify  the  sheriff  for  proceeding  therewith  that  it 

I    should  be  in  writing,®^  but  a  writing  is  necessary  to  the  validity  of  such  a  promise 
by  another  person.®-'^ 

3.  Consideration.^^  Where  a  stranger  to  the  execution  requests  an  officer  to 
take  and  sell  goods  thereon,  and  promises  to  indemnify  him  for  so  doing,  such 
promise  is  not  void  for  want  of  consideration,®^  But  a  promise  to  indemnify  an 
oiScer  is  invalid  for  lack  of  consideration  where  it  is  made  after  the  acts  out  of 
which  the  liability  arises  have  been  performed  and  the  officer  incurs  no  new  lia- 

'    bility  in  reliance  upon  the  promise.®^ 


48.  Kreher  v.  Mason,  25  Mo.  App.  291. 

49.  Com.  V.  Vandyke,  57  Pa.  St.  34; 

50.  Wadsworth  v.  Walliker,  51  Iowa  605,  2 
N.  W.  420  (holding  that  the  officer  could  not 
enforce  an  agreement  to  give  such  a  bond)  ; 
Bachelder  v.  Chaves,  5  N.  M.  562,  25  Pac.  783 
(holding  that  a  sheriff  who  had  wrongfully 
levied  an  execution  on  the  cars,  locomotives, 
road-bed,  etc.^  of  a  railroad  company,  greatly 
exceeding  in  value  the  amount  of  the  judg- 
ment against  it,  had  no  right  to  demand  of 
plaintiffs  an  indemnifying  bond  for  the  value 
of  the  property  so  wrongfully  levied  on ;  and 

i  plaintiffs'  failure  to  comply  with  his  demand 
would  not  excuse  him  from  selling  sufficient  of 

j  the  property  to  satisfy  the  judgment,  where 
plaintiffs  tendered  him  an  indemnity  bond  in 

j     double  the  amount  of  the  judgment). 

51.  State  V.  Springgate,  58  Mo.  App. 
402. 

52.  Form  of  indemnity  bond  held  sufHcient 
see  Whitney  v.  Gammon,  (Towa  1S{)6)  07 
K.  W.  405,"  406;  State  ?•.  Slavback,  00  Mo. 

I  App.  300,  301;  Bonnett  rvitclne,  20  Nova 
Scotia  228. 
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Return  of  indemnity  bond  as  condition  pre- 
cedent to  suit  thereon  see  infra,  VII,  C,  2. 

53.  See  State  -v.  Slayback,  90  J\Io.  App.  300. 

54.  State  v.  Slayback,  90  Mo.  App.  300. 

55.  Flint  r.  Young,  70  iMo.  221. 

56.  Aylett  r.  Eoane,  1  Gratt.  (Va.)  282. 

57.  C'at/Aveiler  r.  Morgner,  51  Mo.  47. 

58.  Davis  v.  Davis,  2  Gratt.  (Va.)  363. 

59.  Gatzweiler  p.  JMorgner,  51  ]\Io.  47. 

60.  Catzweiler  r.  .Morgner,  51  >lo.  47. 

61.  Davis      Davis,  2  Gratt.  (Va.)  363. 

62.  Davis  r.  Davis,  2  Gratt.  (Va.)  363. 

63.  Crawford  v.  Jarrett,  2  Loiuh  (Va.) 
630. 

64.  Tarr  r.  Northey,  17  Me.  113,  35  Am. 
Dec.  232 ;  Thom])sou  r.  Coleman,  4  X.  J.  L. 
216;  Corbett  r.  O'Koilly,  8  V.  C.  Q.  B.  130, 
agreement  by  attornev. 

65.  Snow  'v.  Mix,  54  Vt.  478,  so  holding 
as  to  a  promise  by  ])laintiff's  attorney. 

66.  Consideration  generally  see  Contr.\cts, 
9  C^-c.  308. 

67.  Tarr  r.  Northev,  17  IMe.  113,  35  Am. 
Dee.  232. 

68.  Snow  V.  Ilix,  54  Vt.  478. 
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4.  Seal.^^  The  fact  that  a  bond  of  indemnity  is  sealed  does  not  affect  its  vaHdity 
or  standing  as  a  statutory  undertaking,  although  the  statute  does  not  require  a  seal.™ 

5.  Single  Indemnity  on  Several  Writs.  An  officer  having  in  his  hands  several 
executions  in  favor  of  different  plaintiffs  against  the  same  defendant  may  properly 
take  a  single  indemnity  bond  to  protect  him  in  what  is  done  under  all  the 
executions. '^^ 

G.  Validity  of  Indemnity  —  l.  In  General.  An  agreement  to  indemnify 
a  sheriff  for  seizing  under  an  execution  or  other  writ  property  which  is  really  not 
subject  thereto  is  valid,  where  the  sheriff  acts  in  good  faith,  with  no  other  view 
than  obtaining  satisfaction  of  the  execution  or  obeying  the  mandate  of  the  writ, 
and  the  act  committed  amounts  simply  to  an  unintentional  wrong;  and  the  same 
is  true  where  the  writ,  although  in  fact  invalid,  does  not  appear  upon  its  face 
to  be  so.'^  But  an  agreement  to  indemnify  the  sheriff  against  the  consequences 
of  a  wilful  trepass  is  void  as  being  against  public  policy,'*  as  is  also  a  bond  given 
to  indemnify  the  sheriff  for  levying  under  a  writ  which  is  void  on  its  face,*^  or  a 
promise  to  indemnify  the  sheriff  against  the  consequences  of  any  violation  or 
neglect  of  his  duty;  and  the  unlawful  purpose  for  which  a  bond  was  given  may 
be  shown,  although  it  does  not  appear  upon  the  face  of  the  instrument.'^'  But 
an  indemnity  against  the  consequences  of  an  illegal  act  previously  done  and  not 
known  at  the  time  to  be  illegal  is  valid. Where  there  is  a  controversy  between 
the  owner  of  property  taken  on  execution  and  the  judgment  creditor  as  to  whether 


69.  See,  generally,  Seals,  ante. 

70.  Schoregge  v.  Gordon,  29  Minn.  367,  13 
W.  194. 

71.  Baxter  v.  Ray,  62  Iowa  336,  17  K  W. 
576;  Davis  v.  Davis,  2  Gratt.  (Va.)  363. 

The  execution  creditors  are  estopped  to 
deny  the  validity  of  the  bond  because  so 
executed.  Baxter  v.  Ray,  62  Iowa  336,  17 
N.  W.  576. 

72.  California. —  Stark  r.  Ranev,  18  Cal. 
622. 

Kentucky. — Davis  v.  Tibbats,  7  J.  J.  Marsh. 
264. 

Mississippi. —  Forniquet  v.  Tegarden,  24 
Miss.  96. 

New  Jersey. —  Thompson  v.  Coleman,  4 
N.  J.  L.  216. 

England. — Arundel  v.  Gardiner,  Cro,  Jae. 
652,  79  Eng.  Reprint  563;  Blackett  V.  Cris- 
sop,  1  Ld.  Raym.  278,  91  Eng.  Reprint 
1082. 

See  43  Gent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  131. 

73.  lilies  V.  Fitzgerald,  11  Tex.  417. 

74.  Alabama. —  Prewitt  v.  Garrett,  6  Ala. 
128,  41  Am.  Dec.  40. 

California. —  Stark  V.  Raney,  18  Cal.  622. 
Kentucky. — ^Davidson  v.  Hayden,  38  S.  W. 
679. 

Neio  Jersey. —  Thompson  v.  Coleman,  4 
N.  J.  L.  216. 

Neio  Yor/v.— Griffiths  V.  Hardenbergh,  41 
N.  Y.  464,  holding  that  a  bond  indemnifying 
against  the  consequences  of  an  illegal  act  to 
be  committed  in  the  future  is  void. 

England. —  Blackett  V:  Crissop,  1  Ld.  Raym. 
278,  91  Eng.  Reprint  1082. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  131. 

75.  Collier  v.  Windham,  27  Ala.  291,  62 
Am.  Dec.  767;  lilies  v.  Fitzgerald,  11  Tex. 
417. 

76.  Alabama.— Mumj   r.   Ezell,   3  Ala. 
[VI,  F,  4] 


148,  holding  that  where  a  claimant,  on  trial 
of  the  right  to  property  levied  on,  appeals 
from  the  justice's  court  to  the  circuit  court, 
and  the  constable,  instead  of  delivering  him 
the  property,  sells  it  under  a  bond  of  in- 
demnity from  plaintiff  in  execution,  such 
bond  is  void. 

California. —  Buffendeau  v.  Brooks,  28  Cal. 
641,  holding  that  an  indemnity  bond,  given 
to  a  sheriff  to  induce  him  to  sell  property 
on  execution  in  violation  of  an  order  exist- 
ing at  the  time  of  the  delivery  of  the  bond 
enjoining  such  sale,  is  void. 

Missouri. —  Johnson  v.  Ragsdale,  73  Mo. 
App.  594  [folloLving  Harrington  v.  Crawford, 
136  Mo.  467,  38  S.  W.  80,  58  Am.  St.  Rep. 
638,  35  L.  R.  A.  227,  and  distinguishing  Mc- 
Cartney V.  Shepard,  21  Mo.  573,  64  Am.  Dec. 
250],  holding  that  an  indemnifying  bond 
taken  by  a  constable  to  indemnify  him  against 
the  violation  of  a  legal  duty  in  refusing  to 
permit  an  execution  debtor  to  exercise  his 
right  of  selection  of  property  exempt  under 
the  statute  is  founded  upon  an  illegal  con- 
sideration, and  void  as  against  public  policy. 

Neio  York. — Webber  v.  Blunt,  19  Wend. 
188,  32  Am.  Dec.  445,  holding  that  a  promise 
to  a  sheriff  to  indemnify  him  against  all 
damages  to  which  he  may  be  subjected  in  con- 
sequence of  discharging  from  custody  a  third 
person,  whom  he  has  arrested  on  legal  process, 
is  void,  as  taken  colore  officii,  although  he 
was  induced  to  grant  the  discharge  upon  a 
false  representation  of  the  promisor  that  the 
debt,  to  enforce  pajrment  of  which  the  proc- 
ess had  been  issued,  had  been  satisfied. 

Vermont.— Abbott  v.  Kimball,  23  Vt.  542. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  131. 

77.  Buffendeau  v.  Brooks,  28  Cal.  641. 
Showing  illegality  of  consideration  gen- 
erally see  Evidence,  17  Cyc.  660. 

78.  Griffiths  v.  Hardenbergh,  41  N.  Y.  464. 
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such  property  is  exempt,  an  indemnity  bond  given  by  the  judgment  creditor  to 
the  sheriff  to  induce  the  sale  of  the  property  is  vahd,  regardless  of  the  judgment 
creditor's  knowledge  as  to  whether  or  not  the  property  was  exempt  at  the  time 
jj  of  levy,  or  of  any  secret  purpose  he  may  have  had  in  giving  the  bond,'^^  and  not- 
!  withstanding  the  fact  that  it  turns  out  that  the  property  was  not  subject  to  levy.^^ 
It  has  been  held  that  an  indemnity  bond  given  in  a  case  where  the  sheriff  had  no 
right  to  demand  it  was  void,^^  but  there  is  also  authority  for  the  view  that  such  a 
bond  may  be  upheld  as  a  common-law  obligation.  An  indemnity  bond  is  not 
invahdated  by  a  slight  inaccuracy  in  the  description  of  the  property  to  which  it 
refers,  where  it  is  certainly  identified. Under  a  statute  providing  that  a  bond 
in  any  legal  proceeding  shall  inure  to  the  person  of  whom  it  is  designed  by  law  as 
security,  and  be  subject  to  judgment  in  his  favor  and  against  the  obligor  the  same 
as  if  it  were  conditioned  as  prescribed  by  law,  a  recovery  may  be  had  on  an  indem- 
nity bond,  although  not  conditioned  according  to  law  to  meet  the  case  presented 
by  the  facts  appearing  of  record.^*  The  fact  that  a  claim  made  to  property  seized 
is  informal  does  not  invalidate  the  indemnity  bond.^^ 

2.  Indemnity  From  Judgment  Debtor  Against  Liability  For  Failure  to  Levy. 
■  Where  the  validity  of  an  execution  depended  on  a  new  statute,  which  had  not  been 
construed  by  the  court,  and  the  sheriff  was  in  honest  doubt  as  to  his  right  to  levy, 
and  the  judgment  debtors,  desiring  to  test  plaintiff's  right  to  levy  on  their  property, 
executed  a  bond  to  indemnify  the  sheriff  against  loss  or  damage  for  failing  to  levy, 
it  was  held  that  taking  the  bond  was  not  against  public  policy,  or  in  contravention 
j   of  any  statute. 

'  H.  Objections  to  Indemnity.  The  statutes  sometimes  allow  the  claimant 
to  object  to  the  sufficiency  of  the  bond;^^  but  an  order  sustaining  his  objections, 
without  notice  to  either  the  sheriff  or  plaintiff  in  the  writ,  is  of  no  effect. 

L  Implied  Promise  of  Indemnity.  Where  plaintiff  in  an  attachment, 
execution,  replevin,  or  other  writ  directs  the  sheriff  to  serve  the  process  in  a  par- 
ticular manner  or  to  seize  certain  designated  property  thereunder,  the  law  imphes 
a  promise  on  his  part  to  indemnify  the  sheriff  against  any  liability  arising  out  of 
his  compliance  with  such  directions,^*'  and  a  similar  promise  will  be  imphed  on 


79.  Whitney  v.  Gammon,  (Iowa  1900)  83 
■    N.  W.  807,  103  Iowa  363,  72  N.  W.  551. 

80.  Whitney  f.  Gammon,  (Iowa  1900)  83 
N.  W.  807,  103  Iowa  363,  72  N.  W.  551. 

81.  Servanti  v.  Lusic,  43  Cal.  238  (holding 
that  where  a  sheriff,  having  attached  prop- 
erty shown  to  be  exempt,  exceeds  his  author- 
ity by  requiring  an  undertaking  before  he 
will  release  it,  such  undertaking  is  void  for 

j    want  of  consideration)  ;  Mitchell  v.  Vance,  5 
I    T.  B.  Mon.    (Ky.)    528,   17  Am.  Dec.  96; 
Gibson  v.  Lock,  58  Miss.  298. 

82.  Wadsworth  v.  Walliker,  45  Iowa  395, 
I  24  Am.  Rep.  788;  Clement  v.  Courtright,  9 
1  Pa.  Super.  Ct.  45;  Matheson  v.  F.  W.  John- 
son Co.,  16  S.  D.  347,  92  N.  W.  1083,  where 
a  bond  was  upheld,  although  the  adverse 
claim  had  not  been  determined  by  a  sheriff's 
jury  as  provided  by  statute. 

83.  Smith  v.  Rogers,  191  Mo.  334,  90  S.  W. 
1150  [affirming  99  Mo.  App.  252,  73  S.  W. 
243],  where  a  "Russell"  steam  engine  was 
referred  to  as  a  "  Birdsall "  engine. 

84.  Gulfport  Bank  v.  O'Neal,  8(i  Miss.  45, 
38  So.  630,  where  a  bond  intended  to  in- 
demnify the  officer  on  a  seizure  and  sale  of 
property  claimed  as  exempt  was  conditioned 
according  to  the  statute  providing  for  a 
bond  of  indemnity  in  case  of  a  doubt  as  to 
the  title  of  the  property. 


85.  State  i\  Smit,  20  Mo.  App.  50;  Eichel- 
mann  v.  Weiss,  7  Mo.  App.  87. 

86.  Ray  v.  McDevitt,  126  Mich.  417,  85 
K  W.  1086,  86  K  W.  543,  86  Am.  St.  Rep. 
548,  holding  that  the  right  to  levy  having 
been  sustained,  and  the  sheriff's  bondsmen 
having  been  compelled  to  pay  the  amount 
of  the  execution,  they  could  recover  on  the 
bond  of  indemnity. 

87.  State  r.  Harrington,  38  INTo.  App.  303. 
Time  for  objection.— Although  the  statute 

requires  all  objections  to  the  sufficiency  of 
the  security  to  be  made  "  within  the  first 
six  days  after  the  return-day"  of  the  execu- 
tion, where  the  execution  is  not  returned 
until  after  the  return-day  named  therein, 
the  six  days  only  begin  'to,  run  from  the 
date  of  the  actual  return.  State  r.  Harring- 
ton, 38  Mo.  App.  303. 

88.  State  r.  Harrington,  38  Mo.  App.  303. 

89.  Georgia. —  Levy  r.  Shocklev.  29  Ga. 
710;  Alullings  r.  Botlnvell,  29  Ga..'706;  Wal- 
lace r.  Holly,  13  Ga.  389,  58  Am.  Dee 
578. 

Illinois. —  Nelson  r.  Cook,  17  111.  443.  19 
111.  440:  (brinies  r.  Taylor,  93  111.  App.  494; 
Selz  r.  Gutliman,  62  HI.  App.  624. 

Maine. —  Cower  r.  Emery.  18  Me.  79. 

Maryland. — Arnold  r.  Fowler,  94  Md.  497. 
51  Atl.  299.  8J)  Am.  St.  Roji.  444. 
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the  part  of  an  attorney  who  gives  directions  as  to  the  execution  of  a  writ  which  he 
has  placed  in  the  hands  of  the  sheriff.  ^'^  The  sheriff  is  not,  however,  bound  to  seize 
property  pointed  out  by  plaintiff  in  reliance  upon  the  imphed  promise  of  indemnity 
arising  from  such  action;  but  if  he  does  not  deem  this  sufficient  he  may  demand 
that  the  indemnity  be  made  sufficient  before  he  proceeds. No  promise  to  indem- 
nify the  sheriff  will  be  implied  where  a  process  or  writ  is  merely  delivered  to  him 
for  service  or  execution  without  any  directions  as  to  how  he  shall  proceed; 
and  where  a  bond  of  indemnity  is  given  this  prevents  any  implication  of  indem- 
nity, which  might  support  a  recover}'  by  the  officer  where  the  circumstances  are 
such  that  he  cannot  recover  on  the  bond.^^^ 

J.  Promise  to  Furnish  Indemnity.  Where  plaintiff's  attorneys  had  given 
the  sheriff  a  writing  stating  that  plaintiffs  will  indemnify  the  sheriff''  on  selling 
certain  goods,  the  court,  on  the  application  of  the  sheriff  ordered  that  the  attorneys 
should  by  a  day  named  enter  into  or  procure  two  sufficient  persons  to  enter  into 
a  bond  of  indemnity  to  the  sheriff  to  be  approved  by  the  master,  or  else  pay  the 
sheriff  the  damage  he  had  sustained  by  reason  of  selling  the  goods. 

K.  When  Indemnity  Takes  Effect.  A  bond  of  indemnity  to  a  sheriff 
takes  effect  from  the  time  of  its  delivery.^*' 

L.  Effect  of  Indemnity  —  l.  As  Protection  For  Sheriff  and  Sureties. 
The  ordinary  effect  of  a  bond  or  promise  of  indemnity  against  liability  resulting 
from  official  acts  is  not  to  protect  the  officer  from  direct  and  primary  liability  to 
the  party  injured  by  his  acts,°^  but  to  shield  him  from  ultimate  loss  by  enabhng 
him  to  resort  to  the  indemnity  in  case  he  is  subjected  to  any  liability/^  which 


Tsfew  Hampshire. —  Kanlett  v.  Blodgett,  17 
N.  H.  298,  43  Am.  Dec.  603. 

Washington. —  Standley  v.  Marsh,  1  Wash. 
512,  20  Pac.  592. 

England. —  Humphrys  v.  Pratt,  5  Bligh 
N.  S.  154,  5  Eng.  Reprint  269,  2  Dow.  &  CI. 
288,  6  Eng.  Reprint  735. 

See  43  Cent.  Dig.  tit.  "Sheriff's  and  Con- 
stables, "  §  128. 

In  Texas  it  is  provided  by  statute  that  an 
officer  who  makes  a  levy  without  requiring  a 
bond  of  indemnity  does  so  at  his  own  risk, 
but  it  is  conceded  that  in  the  absence  of  any 
such  statute  the  rule  is  as  stated  in  the  text. 
Stevens      Wolf,  77  Tex.  215,  14  S.  W.  29. 

90.  Higgins  v.  Russo,  72  Conn.  238,  43  Atl. 
1050,  77  Am.  St.  Rep.  307. 

Failure  of  sheriff  to  communicate  facts 
known  to  him. — \Vhere  plaintifl"s  attorney 
directed  the  sheriff  to  levy  upon  certain  goods 
under  an  attachment,  believing  that  the  goods 
had  been  fraudulently  assigned  by  the  debtor 
to  his  brother,  and  on  levying,  the  sheriff 
learned  that  they  had  been  assigned  to  the 
brother  by  someone  else,  but  not  being  aware 
of  the  theory  of  attachment  he  informed  the 
attorney  that  the  goods  did  not  belong  to  the 
debtor,  but  did  not  inform  him  by  whom  they 
had  been  assigned  to  the  debtor's  brother,  the 
attorney  was  liable  to  indemnify  the  sheriff', 
notwithstanding  the  latter's  failure  to  fur- 
nish this  information.  Higgins  v.  Russo,  72 
Conn.  238,  43  Atl.  1050,  77  Am.  St.  Rep. 
307. 

91.  Levy  v.  Shockley,  29  Ga.  710. 

92.  Levy  v.  Shockley,  29  Ga.  710. 

93.  /Ziiwois.— Nelson  v.  Cook,  17  111.  443; 
England  v.  Clark,  5  111.  486;  Grimes  v.  Tay- 
lor, 93  111.  App.  494. 

Maine. —  Weld  /y.  Chadbourne,  37  Me.  221. 
Massachusetts. —  Avery  v.  Halsey,  14  Pick. 
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174;  Bond  v.  Ward,  7  Mass.  123,  5  Am.  Dec. 
28;  Marshall  v.  Hosmer,  4  Mass.  60. 

IsleiD  York. —  Averill  v.  Williams,  1  Den. 
501;  Coventry  t".  Barton,  17  Johns.  142,  8 
Am.  Dec.  376. 

Pennsylvania. — •  Fitler  v.  Fossard,  7  Pa.  St. 
540,  49  Am.  Dec.  492. 

Tennessee. —  Saunders  v.  Harris,  4  Humphr. 
72.. 

England. — Wilson  v.  Milner,  2  Campb. 
452. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
staJbles,"  §  128. 

94.  Preston  v.  Yates,  24  Hun  (N.  Y.)  534, 
17  Hun  92. 

95.  Corbett  v.  Smith,  7  U.  C.  Q.  B.  13. 

96.  Buffendeau  v.  Brooks,  28  Cal.  641. 

97.  Indemnity  does  not  affect  protection 
afforded  by  process  see  supra,  Y,  L,  21,  b. 

98.  Turner  v.  Robinson,  11  Ky.  L.  Rep.  717, 
so  holding  in  respect  to  an  indemnity  bond 
,taken  before  levying  an  attachment. 

99.  Kentucky. — Turner  i\  Robinson,  11  Ky. 
L.  Rep.  717. 

Missouri. —  See  Stewart  f.  Thomas,  45  Mo. 
42. 

NeiD  Hampshire. — •  Philbrick  v.  Shaw,  61 
K  H.  356. 

NetD  York. —  Dunn  v.  National  Surety  Co., 
80  N.  Y.  App.  Div.  605,  80  N.  Y.  Suppl.  744. 
[affirmed  in  178  N.  Y.  552,  ^0  N.  E.  1098J. 

Oklahoma. —  Armour  Packing  Co.  V.  Orrick, 
4  Okla.  661,  46  Pac.  573. 

Oregon. — -Howard  17.  Conde,  22  Oreg.  581, 
30  Pac.  454. 

Rhode  Island.—  Tilley  i?.  Cottrell,  21  R.  L 
309,  43  Atl.  369. 

Texas. —  Vickery  v.  Crawford,  (Civ.  App. 
1900)  57  S.  W.  326. 

Washington. —  Van  de  Vanter  V*  Davis,  23 
Wash.  693,  63  Pac.  555. 
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right  of  recourse  extends  to  the  sureties  on  the  official  bond  of  the  officer  as  well 
as  to  the  officer  himself/ 

2.  As  Protection  For  Claimant.  The  indemnity  bond  given  to  the  sheriff 
is,  however,  frequently  so  worded  as  to  inure  to  the  benefit  of  and  afford  protec- 
tion to  the  real  owner  of  the  property  seized ;  ^  but  a  bond  given  for  the  indemnity 
of  a  particular  claimant  becomes  inoperative  when  he  withdraws  his  claim  and 
does  not  indemnify  a  subsequent  claimant.^ 

3.  As  Substitute  For  Liability  of  Sheriff.  Under  some  statutes  the  effect  of 
a  bond  of  indemnity  given  to  the  sheriff  is  to  impute  to  the  obligors  of  the  bond 
the  entire  responsibility  which  rested  at  the  common  law  on  the  sheriff  for  an 
illegal  levy  on  personal  property,^  and  the  bond  is  in  substitution  and  bar  of  a 
suit  against  the  sheriff,^  its  effect  being  to  relieve  the  sheriff  of  all  legal  respon- 
sibility, and  the  remedy  of  the  injured  person  being  a  suit  upon  the  bond,^  which 


Canada. —  Bonnett  V.  Ritchie,  20  Nova 
Scotia  228. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  128. 

1.  Philbrick  v.  Shaw,  61  N.  H.  356. 

2.  Rice  f  .  Wood,  61  Ark.  442,  33  S.  W. 
636,  31  L.  R.  A.  609;  Stewart  v.  Thomas, 
45  Mo.  42;  Herring  v.  Hoppock,  3  Duer 
(N.  Y.)  20. 

Indemnitors  liable  jointly  with  sheriff. — 
Woodworth  v.  Gorsline,  30  Colo.  186,  69  Pac. 
705,  58  L.  R.  A.  417. 

A  cestui  que  trust,  for  whose  benefit  prop- 
erty was  conveyed  to  secure  a  debt,  having 
claimed  it  from  an  officer  levying  an  attach- 
ment thereon,  may  maintain  an  action  on  an 
indemnity  bond  given  the  officer  by  the  at- 
taching creditor  for  the  retention  of  the  prop- 
erty.   State  V,  McKellop,  40  Mo.  184. 

3.  State  V.  Jenkins,  170  Mo.  16,  70  S.  W. 
152. 

4.  Harris  v.  Harrison,  40  Ark.  50;  Woolner 
V.  Spalding,  65  Miss.  204,  3  So.  583;  Shattuck 
V.  Miller,  50  Miss.  386;  Swain  v.  Alcorn,  50 
Miss.  320;  Kreher  v.  Mason,  25  Mo.  App. 
291. 

5.  Arkansas. —  Harris  v.  Harrison,  40  Ark. 
50. 

Jowa. —  Wadsworth  -v.  Walliker,  45  Iowa 
395,  24  Am.  Rep.  788.  But  compare  Rein- 
beck  Bank  v.  Brown,  76  Iowa  696,  39  N.  W. 
524. 

Kentucky. — 'Chisholm  v.  Gooch,  79  Ky.  468 ; 
Rudy  V.  Johnson,  11  Bush  543;  Gunn  v.  Gude- 
hus,  15  B.  Mon.  447;  Turner  v.  Robinson,  11 
Ky.  L.  Rep.  717  (holding  that  such  is  the 
effect  of  an  indemnity  bond  taken  before 
levying  an  execution,  although  it  is  other- 
wise as  to  a  bond  taken  before  levying  an 
attachment)  ;  Brock  v.  Church,  5  Ky.  L.  Rep. 
855. 

Mississippi. —  ^Marshall  v.  Stewart,  67  Miss. 
494,  7  So.  284;  Shattuck  f.  Miller,  50  Miss. 
386;  Swain  v.  Alcorn,  50  Miss.  320;  Moore 
V.  Allin,  25  Miss.  363. 

Missouri. —  Steele  f.  Farl)er,  37  Mo.  71; 
Stewart  v.  Bull,  35  Mo.  209;  Revereomb  V. 
Duker,  74  Mo.  App.  570. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §§  128,  136. 

Constitutionality  of  statute. — A  statute 
providing  that  the  claimaiil  or  purcliaser  of 
any  property,  for  the   seizure  and  sale  of 


which  an  indemnifying  bond  has  been  taken 
and  returned  by  the  officer,  shall  be  barred 
of  any  action  against  the  officer  levying  on 
the  property,  and  shall  be  confined  to  an  ac- 
tion on  the  bond  as  his  only  remedy,  is  un- 
constitutional and  void  in  so  far  as  it  pro- 
hibits one  claiming  to  be  the  owner  from 
maintaining  an  action  for  the  recovery  of  the 
specific  property  taken,  as  in  this  respect  its 
effect  is  to  deprive  him  of  his  property  with- 
out due  process  of  law,  and  compel  him,  even 
if  he  establishes  his  ownership,  to  accept  in- 
stead its  market  value.  Foule  v.  Mann,  53 
Iowa  42,  3  N.  W.  814  [approved  in  Evans  v. 
Thurston,  53  Iowa  122,  4  N.  W.  895]. 

A  common-law  bond  of  indemnity  cannot 
bar  an  action  against  the  sheriff.  Hall  v. 
Ballou,  58  Iowa  585,  12  N.  W.  475. 

The  sheriff  must  have  taken  and  returned 
the  bond  in  order  to  escape  liability.  Rudy 
V.  Johnson,  11  Bush  (Kv.)  543;  Green  y. 
Hackley,  3  Mete.  (Kv.)  386.  See  also  Chis- 
holm 'i\  Gooch,  3  Ky.  L.  Rep.  247.  If  he  fails 
to  return  or  even  to  take  out  a  bond  before 
action  has  been  begun  against  him,  a  subse- 
quent taking  out  and  return  thereof  will  not 
operate  to  defeat  so  much  of  the  action  as 
seeks  a  recovery  for  the  damages  incident  to 
the  seizure  of  the  property  and  its  detention 
up  to  the  date  of  the  bond,  although  it  will 
operate  to  defeat  so  much  of  tlie  action  as 
seeks  a  recovery  for  the  value  of  the  prop- 
erty. Rudy  V.  Johnson,  supra  [cceplaining 
Green  v.  Hackley,  supra]. 

Persons  who  do  not  make  a  claim  to  the 
property  in  writing  are  not  barred  of  their 
actions  against  the  sheriff.  Steele  r.  Farber, 
37  Mo.  71:  Bradlev  r.  Holloway,  28  Mo. 
150. 

6.  State  r.  Doan,  39  Mo.  44;  State  V.  Wat- 
son, 30  Mo.  122:  Kroher  r.  Ma^son,  25  Mo. 
Ap)>.  291  ;  Pachlock-llawley  Iron  Co.  v.  Mason, 
16  ]\lo.  A]))).  320;  Eiclielmann  f".  Weiss,  7 
^To.  A])]).  87. 

Exemption  from  liability  extends  to  action 
of  replevin. —  St.  Txuiis,  etc.,  R.  Co.  r.  Cas- 
tcllo,  30  ^To.  124. 

7.  Harris  r.  Harrison,  -10  Ark.  50:  Gunn 
V.  Gu(kMius,  15  B.  Mon.  (Kv.)  447:  Woolnor 
•r.  Si)al{ling,  65  Miss.  204.  *3  S;i.  583;  Sliat- 
tm-k  r.  lAliller,  50  Miss.  3S6;  State  V.  Doan, 
39  Mo.  44 ;  Revereomb  r.  Dukor,  74  Mo.  App. 
570;  Kreher  v.  Mason,  25  Mo.  Apn.  291. 
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may  be, brought  as  soon  as  the  injury  is  inflicted,^  unless  the  obligors  are  or  become 
insolvent,®  or  the  bond  is  for  some  reason  invalid  or  insufficient "  at  the  time 
when  it  is  taken. In  order  to  protect  the  sheriff  from  liability  the  bond  must 
conform  strictly  to  the  statute  and  by  its  terms  furnish  to  the  claimant  and  the 
purchaser  all  the  protection  to  which  they  are  entitled. Unless  the  statute 
expressly  so  provides,  the  giving  of  an  indemnity  bond  does  not  deprive  the  claim- 
ant of  his  remedy  against  the  sheriff,^^  and  the  sureties  on  his  official  bond,^^  but 
merely  furnishes  him  with  an  additional  cumulative  remedy. 

M.  Duty  of  Sheriff  to  Proceed  on  Reoeiving  Indemnity  —  l.  In  Gen- 
eral. Under  some  statutes,  where  a  bond  of  indemnity  is  given  to  the  sheriff  it  is 
his  duty  to  proceed,^'  and  levy  upon  the  property,^^  or  if  a  levy  has  already  been 
made  to  hold  ^®  and  sell  it,^^  and  he  cannot  escape  liability  for  releasing  property 
levied  on  by  showing  that  the  title  was  actually  not  in  defendant  but  in  another.^^ 
But  unless  the  absolute  duty  to  proceed  is  imposed  by  statute  the  sheriff  may 
dechne  to  proceed  notwithstanding  indemnity  is  furnished  him,^^  and  may  justify 


8.  Woolner  v.  Spalding,  65  Miss.  204,  3 
So.  583. 

9.  Shattuck  v.  Miller,  50  Miss.  386. 

10.  Shattuck  v.  Miller,  50  Miss.  386. 

11.  Chisholm  f.  Goocli,  3  Ky.  L.  Rep.  247; 
Krelier  v.  Mason,  25  Mo.  App.  291,  holding 
that  the  sheriff  is  not  relieved  from  liability 
where  the  bond  lacks  the  requisite  number 
of  sureties. 

12.  Harris  f.,  Harrison,  40  Ark.  50;  Green 
V.  Hackley,  3  Mete.  (Ky.)  386. 

13.  Harrison  v.  Shanks,  13  Bush  (Ky.) 
620;  Rudy  v.  Johnson,  11  Bush  (Ky.)  543; 
Curry  v.  iBall,  58  S.  W.  534,  22  Ky.  L.  Rep. 
592;  McClunn  i;.  Steel,  2  Va.  Gas.  256. 

The  bond  must  contain  an  express  covenant 
to  pay  the  claimant  any  damages  which  he 
may  sustain.  Jewell  r.  Mills,  3  Bush  (Ky. ) 
62;  Curry  v.  Ball,  58  S.  W.  534,  22  Ky.  L. 
Rep.  592. 

14.  Lewis  V.  Mansfield,  78  Ky.  460  [/oZ- 
loiDed  in  Cincinnati  Cooperage  Co.  v.  Wood- 
yard,  54  S.  W.  831,  21  Ky.  L.  Rep.  1221]  ; 
Howard  h\  Conde,  22  Greg.  581,  30  Pac. 
454. 

15.  Lewis  V.  Mansfield,  78  Ky.  460  [/oZ- 
lowed  In  Cincinnati  Cooperage  Co.  y.  Wood- 
yard,  54  S.  W.  831,  21  Ky.  L.  Rep.  1221]. 

Liabilities  on  official  bonds  generally  see 
infra,  X. 

16.  Howard  v.  Coude,  22  Greg.  581,  30 
Pac.  454. 

17.  loica. —  Reinbeck  Bank  r.  Brown,  76 
Iowa  606,  39  N.  W.  524;  Cox  v.  Currier,  62 
Iowa  551,  17  N.  W.  767. 

MasscbcJiusetts. —  Hamberger  V.  Seavey,  165 
Mass.  505,  43  N.  E.  297;  Peirce  V.  Partridge, 
3  Mete.  44. 

Mississippi. —  Swain  v.  Alcorn,  50  Miss. 
320. 

New  York. — ■  Baker  v,  Brintnall,  52  Barb. 
188,  5  Abb.  Pr.  N.  S.  253. 

Pennsylvania. — Watmough  v.  Francis,  7 
Pa.  St.  206  Ireversing  4  Pa.  L.  J.  302]. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  134. 

18.  Com.  V.  Watmough,  6  Whart.  (Pa.) 
117;  Jewett  r.  Sundback,  5  S.  D.  Ill,  58 
N.  W.  20,  holding  that  a  sheriff  who  has 
been  given  an  indemnity  bond  is  liable  for 
failure  to  levy  execution  on  property  speci- 
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fied,  although  the  property  is  covered  by 
mortgage  valid  on  its  face. 

19.  Evans  v,  Thurston,  53  Iowa  122,  4 
N.  W.  895;  Bowe  v.  Wilkins,  1  How.  Pr. 
N.  S.  (N.  Y.)  21  [reversed  on  other  grounds 
in  105  N.  Y.  322,  11  N.  E.  839]. 

Sheriff  must  use  all  proper  means  to  make 
levy  effective. —  Cox  v.  Currier,  62  Iowa  551, 
17  N.  W.  767. 

20.  Kentucky. — ■  Davis  i".  Tibbats,  7  J.  J. 
Marsh.  264,  holding  that  it  is  the  duty  of  the 
sheriff,  if  indemnified,  to  sell  the  property 
even  after  a  jury  impaneled  to  try  the  right 
has  decided  that  it  is  not  subject  to  sale 
under  the  fieri  facias  which  he  has  levied 
upon  it. 

Mississippi. —  Swain  v.  Alcorn,  50  Miss. 
320. 

Missouri. —  Steele  V.  Farber,  37  Mo.  71. 
North    Carolina. —  Pearson    v.    Fisher,  4 
N.  C.  72. 

Pennsylvania. —  Corson  v.  Hunt,  14  Pa.  St. 
510,  53  Am.  Dec.  568;  Com.  v.  Watmough, 
6  Whart.  117.  See  also  Connelly  v.  Walker, 
45  Pa.  St.  449,  holding  that  it  is  the  duty 
of  a  sheriff,  when  indemnified  by  a  plaintiff 
in  an  execution,  after  levy,  to  sell  the  goods 
levied,  or,  if  they  be  claimed  by  others,  to 
apply  for  an  interpleader. 

Virginia. —  Stone  v.  Pointer,  5  Munf.  287. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  134. 

21.  Evans  v.  Thurston,  53  Iowa  122,  4 
N.  W.  895  [distinguishi?ig  Wadsworth  v.  Wal- 
liker,  45  Iowa  395,  24  Am.  Rep.  788]. 

22.  loioa. — Wadsworth  v.  Walliker,  45 
Iowa  395,  24  Am.  Rep.  788  [recognized  in 
Evans  v.  Thurston,  53  Iowa  122,  4  N.  W. 
895]. 

Kansas. —  Phelps,  etc.,  Co.  v.  Skinner,  63 
Kan.  364,  65  Pac.  667. 

Louisiana. — ^See  James  v.  Thompson,  12  La. 
Ann.  174. 

Michigan. —  Coville  v.  Bentley,  76  Mich. 
248,  42  N.  W.  1116,  15  Am.  St.  Rep.  312. 

Pennsylvania. —  Com.  v.  Watmough,  6 
Whart.  117  [folloioed  in  Com.  v.  Vandyke,  57 
Pa.  St.  34  {distinguishing  Connelly  Walker 
45  Pa.  St.  449)]. 

Tennessee. —  Hamblet  v.  Herndon,  3 
Humphr.  34. 
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his  refusal  by  showing  that  the  property  did  not  belong  to  defendant  or  was  not 
subject  to  levy.'^  But  the  burden  of  proof  is  upon  him,-*  and  if  he  fails  to  make 
out  his  justification  he  is  liable  to  plaintiff  for  not  executing  the  writ.^^  An 
indemnity  bond  given  by  plaintiff  against  a  claim  of  ownership  made  by  a  third 
person  does  not  impose  upon  the  sheriff  any  duty  to  withhold  the  property  from 
defendant  upon  a  claim  of  exemption  made  by  him.^® 

2.  Where  Indemnity  Defective.  Where  the  sheriff  has  a  right  to  require 
indemnity,^ ^  he  is  entitled  to  a  bond  which  needs  no  explanations  and  is  on  its 
face  subject  to  no  objections,^^  and  he  is  justified  in  refusing  to  act  where  the 
bond  furnished  him  is  defective.^® 

N.  Effect  of  Refusal  of  Indemnity  —  l.  In  General.  Where  plaintiff 
refuses  or  neglects  to  give  an  indemnity  bond  required  of  him  the  sheriff  may 
refuse  to  make  the  levy  or  execute  the  writ,^^  or  if  a  levy  has  already  been  made 
he  may  refuse  to  proceed  to  a  sale    and  release  the  property,^^  or  the  court  will 


Texas. —  Freiberg  v.  Johnson,  71  Tex.  558, 
9  S.  W.  455. 

T'ermowt-^  Hutchinson  v.  Lull,  17  Vt.  133. 

Canada. —  McLeod  v.  Fortune,  19  U.  C. 
Q.  B.  98. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  134. 

2S.  Phelps,  etc.,  Co.  V.  Skinner,  63  Kan. 
364,  65  Pac.  667. 

24.  Wadswort]i  v.  Walliker,  45  Iowa  395, 
24  Am.  Kep.  788  [recognized  in  Evans  v. 
Thurston,  53  Iowa  122,  4  N.  W.  895] ;  Frei- 
berg V.  Johnson,  71  Tex.  558,  9  S.  W.  455. 

25.  Wadsworth  i?.  Walliker,  45  Iowa  395, 
24  Am.  Rep.  788  [recognized  in  Evans  v. 
Thurston,  53  Iowa  122,  4  N".  W.  895];  Col- 
ville  v.  Bentley,  76  Mich.  248,  42  N.  W.  1116, 
15  Am.  St.  Rep.  312;  Com.  v.  Watmougli,  6 
Whart.  (Pa.)  117. 

Liability  for  failure  to  execute  process 
generally  see  supra,  V,  C. 

26.  State  v.  Thomas,  7  l\io.  App.  205. 

27.  Right  to  require  indemnity  see  supra, 
VI,  A. 

28.  Second  Nat.  Bank  v.  Gilbert,  70  111. 
App.  251  [reversed  on  other  grounds  in 
174  111.  485,  51  N.  E.  584,  66  Am.  St.  Rep. 
306]. 

29.  Second  Nat.  Bank  v.  Gilbert,  70  111. 
App.  251  [reversed  on  other  grounds  in 
174  111.  485,  51  N.  E.  584,  66  Am.  St.  Rep. 
306]  (so  holding  in  a  case  where  an  in- 
demnity bond  was  furnished  in  which  plain- 
tiff purported  to  be  the  principal,  but  which 
was  not  sealed  by  it)  ;  Smith  v.  Cicotte,  11 
Mich.  383  (holding  that  where  a  sufficient  in- 
demnity bond  was  offered  to  the  sheriff  levy- 
ing an  attachment,  but  before  it  was  actually 
received  and  accepted  the  principal  surety 
found  that  he  had  been  deceived  in  respect  'to 
his  liability  and  erased  his  name,  and  the 
bond  was  never  actually  accepted,  the  sheriff 
could  not  be  held  liable  for  refusing  to  exe- 
cute the  process ) . 

30.  Alabama. —  McGehee  v.  Chandler,  15 
Ala.  659. 

Arkansas. —  Harris  v.  Harrison,  40  Ark.  50. 

Idaho. —  Roth  v.  Duvall,  1  Ida,  149. 

Illinois. —  Second  Nat.  Bank  r.  Gilbert,  70 
111.  App.  251. 

/oira.— Reinbeck  Bank  V.  Brown,  76  Iowa 
696,  39  N.  W.  524. 


Michigan.—  ^mith.  v.  Cicotte,  11  Mich.  383. 
South  Carolina. —  Emory  v.  Davis,  4  S.  C. 
23. 

Texas. — Seasongood  v.  Campbell,  ( Civ.  App. 
1899)  49  S.  W.  407. 

Virginia. —  Huffman  v.  Leffell,  32  Graft.  41. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  134. 

But  compare  Bosley  v.  Farquar,  2  Blackf. 
(Ind. )  61  [app7'0ved  in  Allwein  v.  Sprinkle, 
87  Ind.  240;  State  V.  Sandlin,  44  Ind.  504]. 

Where  goods  seized  are  practically  of  the 
value  of  the  penalty  of  the  indemnity  bond, 
the  officer  may  refuse  to  make  another  levy 
unless  a  further  bond  is  given.  Seasongood 
V.  Campbell,  (Tex.  Civ.  App.  1899)  49  S.  W. 
407. 

31.  Long  V.  Neville,  36  Cal.  455,  95  Am. 
Dec.  199,  writ  of  possession. 

32.  Harris  r.  Harrison,  40  Ark.  50;  Smith 
V.  Osgood,  46  N.  H.  178. 

33.  Alabama. —  Lavretta  v.  Holcombe.  98 
Ala.  503,  12  So.  789. 

Iowa. — Whitney  v.  Gammon,  67  N.  W.  405; 
Reinbeck  Bank  v.  Brown,  76  Iowa  696,  39 
N.  W.  *524 ;  Wadsworth  V.  Walliker,  45  Iowa 
395,  24  Am.  Rep.  788. 

Kentucky. —  Rudy  v.  Johnson,  11  Bush  543. 

Michigan. —  Smith  r.  Cicotte,  11  :\Iich.  383. 

Missouri. —  State  v.  Jenkens,  170  ^lo.  16. 
70  S.  W.  152;  Bradley  r.  Hollowav.  28  :Mo. 
150. 

Nevada.— GuMdette  r.  Roeder,  13  Nev.  341. 

Neio  York. — •Manning  r.  Keeuan,  73  N.  Y. 
45;  People  t:  Ames,  35  N.  Y.  482,  01  Am.  Dec. 
64. 

South  Dakota. —  IMatheson  r.  F.  W.  Jolm- 
son  Co.,  16  S.  D.  347.  92  N.  W.  1083. 

Washiiuilo)!. — ^  Brotton  v.  Lunkley,  11 
Wash.  581,  40  Pac.  140. 

Sec  43  Cent.  Dig.  tit.  "Sheriffs  nnd  Con- 
stables," §  134. 

Contra.— Roth  v.  Duvall,  1  Ida.  140.  hoUl- 
ing  that  if  the  slieriff  attaches  proixu-ty  and 
returns  his  writ,  he  places  all  question  as 
to  its  validity  l)efore  the  court,  and  an  ap- 
plication for  the  release  of  the  property 
should  be  made,  not  to  the  slierilT  who  holds 
it  subject  to  the  order  of  the  court,  but  to 
tlie  court  or  judge.  And  see  Dunlap  r.  Freret, 
10  La.  Aiin.  S:?!  (53  Am.  I>c.  590;  Dewitt  V. 
Oppenheimer,  51  Tex.  103. 
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on  his  own  application  enlarge  the  time  to  make  his  return.^*  In  the  case  of  con- 
flicting claims  to  money  collected  on  execution,  the  refusal  of  the  execution  creditor 
to  give  the  officer  a  bond  of  indemnity  may  excuse  the  officer  for  retaining  the 
money  until  the  question  of  title  is  decided. 

2.  Refusal  by  One  of  Several  Creditors.  Where  an  officer  may  require  an 
indemnity  before  attaching  personal  property  on  mesne  process,^^  and  there  are 
several  creditors,  some  of  whom  do  not  furnish  indemnity,  the  officer  may  decline 
to  act  for  those  not  furnishing  indemnity,  and  may  sell  the  property  on  the  execu- 
tions of  those  that  do.^^ 

0,  Liabilities  of  Indemnitors  —  l.  In  General.  The  liability  of  the  sure- 
ties on  a  bond  of  indemnity  is  measured  by  the  terms  of  the  contract  of  indemnity 
contained  therein.^^  And  so  a  contract  to  hold  a  sheriff  harmless  for  selling  prop- 
erty on  executions  in  his  hands  "at  this  time"  in  certain  named  cases  applies  only 
to  such  writs  as  are  in  his  hands  at  the  time,  and  does  not  extend  to  such  as  are 
afterward  committed  to  him  for  service.^^  But  where  an  indemnity  bond  recited 
that  the  officer  had  levied  an  execution  on  property  claimed  by  a  third  person, 
and  was  conditioned  to  save  him  harmless,  "in  case  said  execution  be  levied  on 
wrong  property,  and  the  same  sold,"  the  obligors  were  bound  to  indemnify  the 
constable,  although  the  property  was  replevied  from  him  by  the  claimant,  the 
owner,  before  a  sale  had  been  made.*°  And  an  indemnity  to  the  sheriff  has  been 
held  to  include  the  damages  caused  by  the  sheriff  closing  and  retaining  possession 
of  the  place  of  business  where  the  goods  were  until  their  sale,  to  the  exclusion  of 
the  rightful  occupant."  The  execution  of  a  bond  of  indemnity  against  a  levy 
or  sale  of  particular  property  makes  the  obligors  liable  as  trespassers  if  the  prop- 
erty does  not  really  belong  to  defendants.^  Where  it  is  the  sheriff's  duty  under 
the  attachment  law  to  retain  the  attached  property,  and,  if  any  judgment  is 
recovered,  to  sell  it  as  in  other  cases  on  execution,  a  bond  conditioned  to  indemnify 
the  sheriff  from  all  damages,  etc.,  which  he  may  sustain  by  reason  of  the  attach- 
ment, seizing,  levying,  taking,  or  retention  in  his  custody  of  the  property  described 
in  the  bond,  protects  him  against  damages  resulting  from  a  sale  of  the  property 


34.  Ogden  v.  Powell,  7  Ala.  243;  Jessop 
V.  Brown,  2  Gill  &  J.   (Md.)  404;  Com. 
Van  Dyke,  57  Pa.  St.  34;  Nagle  v.  Stroh,  4 
Watts  (Pa.)  124,  28  Am.  Dec.  G95. 

35.  Rogers  v,  Sumner,  16  Pick.  .(Mass.) 
387. 

36.  See  supra,  VI,  A,  1. 

37.  Smith  V.  Osgood,  46  N.  H.  178. 

38.  Fury  v.  White,  2  Ida.  (Hash.)  662,  23 
Pac.  535;  Leslier  v.  Getman,  30  Minn.  321, 
15  N.  W.  309;  Dickinson  V.  Jones,  34  N.  C. 
45;  Sanger  v.  Baumberger,  51  Wis.  592,  8 
N.  W.  421,  holding  that  where  an  indemni- 
fying bond,  given  to  a  sheriff  who  was  about 
to  levy  on  property,  recited :  "  Whereas  .  .  . 
Casper  M.  Sanger,  sheriff  ...  is  about  to 
seize  and  levy  on  certain  personal  property, 
about  which  there  is  a  reasonable  doubt  as 
to  the  ownership,  or  its  liability  to  be  taken 
on  the  said  writ  of  attachment,"  and  the  con- 
dition was  to  indemnify  S,  and  those  acting 
under  his  authority  as  sheriff,  against  all 
suits,  etc.,  arising  against  him,  or  any  of 
them,  by  reason  of  such  levy  and  seizure,  or 
of  the  subsequent  proceedings  thereon,  the 
liability  on  such  bond  was  limited  to  the 
contingency  expressed  in  the  recital. 

39.  Jones  v,  Wolcott,  2  Allen  (Mass.)  247. 

40.  Finckh  v.  Evers,  25  Ohio  St.  82. 

41.  Ebenreiter  v.  Dahlman,  19  Misc.  (N.  Y.) 
9,  42  N.  Y.  Suppl.  867. 

42.  AZa5ai>ia.— Sparkman  v.  Swift,  81  Ala. 
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231,  8  So.  160;  Screws  v.  Watson,  48  Ala. 
628. 

Arkansas. —  Pice  v.  Wood,  61  Ark.  442,  33 
S.  W.  636,  31  L.  R.  A.  609. 

California. —  Lewis  V.  Johns,  34  Cal.  629. 
Massachusetts. —  Knight    v.    Nelson,  117 
Mass.  458. 

Minnesota. —  Lesher  f.  Getman,  30  Minn. 
321,  15  N.  W.  309. 

Missouri. — Allred  v.  Bray,  41  Mo.  484,  97 
Am.  Dec.  283;  Wetzell  v.  Waters,  18  Mo.  396; 
Peckham  v.  Lindell  Glass  Co.,  9  Mo.  App. 
459;  Luebbering  v.  Oberkoetter,  1  Mo.  App. 
393. 

Isleuo  York. —  Herring  i\  Hoppock,  15  N.  Y. 
409;  Pozzoni  v.  Henderson,  2  E.  D.  Smith 
146;  Weber  v.  Ferris,  37  How.  Pr.  102  (hold- 
ing that  where  execution  creditors  indemnify 
the  sheriff  and  direct  him  to  sell  property 
in  possession  of  and  claimed  by  a  third  per- 
son, who  is  in  fact  the  owner,  they  are  liable 
as  original  trespassers,  although  the  proceeds 
of  the  sale  are  applied  to  a  prior  execution ) ; 
Davis  V.  Newkirk,  5  Den.  92;  Fonda  v.  Van 
Home,  15  Wend.  631,  30  Am.  Dec.  77;  Allen 
V.  Crary,  10  Wend.  349,  25  Am.  Dec.  566; 
Root  V.  Chandler,  10  Wend.  110,  25  Am.  Dec. 
546. 

:North  Carolina. —  Martin  v.  Buffaloe,  128 
N.  C.  305,  38  S.  E.  902,  83  Am.  St.  R^p. 
679. 

Tennessee. —  Hunt  r.  Walker,  12  Heisk.  551- 
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under  an  execution  issued  on  the  judgment  pursuant  to  the  statute. Where 
the  sheriff  has  seized  on  execution  property  which  the  debtor  claims  as  exempt, 
whereupon  the  execution  creditor  gives  indemnity  for  holding  the  property,  the 
rigiit  of  the  sheriff  to  resort  to  the  bond  is  not  affected  by  the  fact  that  before  the 
original  writ  was  or  could  have  been  fully  executed  an  alias  writ  was  necessary 
to  be  and  was  issued  in  order  to  sell  the  property.''*  When  a  bond  of  indemnity 
can  reasonably  be  construed  otherwise,  a  construction  will  not  be  given  to  it 
which  will  make  the  obligors  liable  to  the  officer  for  the  consequences  of  a  trespass 
or  other  wrongful  act  committed  by  him  which  they  neither  directed  nor  author- 
ized.'^^  So  where  a  levy  is  grossly  excessive,  an  indemnity  bond  given  to  the 
sheriff  by  the  execution  plaintiff  does  not  cover  the  sheriff's  liability  as  to  the  excess 
over  a  proper  levy;  nor  are  the  indemnitors  liable  for  the  act  of  the  sheriff  in 
making  a  levy  after  the  return-day,*^  where  they  neither  advised,  directed,  nor 


United  States. —  Love  joy  v.  Murray,  3  Wall. 
1,  18  L.  ed.  129;  Parrish  v.  Danford,  18  Fed. 
Cas.  No.  10,770,  1  Bond  345. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
atables,"  §§  136,  319. 

Contra.-— McLeod  v.  Fortune,  19  U.  C.  Q.  B. 
98. 

Creditor,  sureties,  and  sheriff  are  joint 
trespassers. —  Sparkman  v.  Swift,  81  Ala.  231, 
8  So.  160;  Screws  v.  Watson,  48  Ala.  628; 
Lovejoy  v.  Murray,  3  Wall.  (U.  S.)  1,  18 
L.  ed.  129. 

Sureties  on  different  bonds  not  jointly 

liable. — ^\Vhere  several  writs  of  attachment 
have  been  levied  at  different  times,  the  sher- 
iff taking  an  indemnifying  bond  in  each  case, 
the  sureties  on  the  different  bonds  are  not 
jointly  liable  in  trespass,  although  the  at- 
taching creditors  employed  the  same  attorney 
and  the  goods  were  sold  in  bulk  to  a  single 
purchaser,  as  the  acts  which  culminated  in 
the  wrongs  complained  of  were  not  contem- 
poraneous. Sparkman  v.  Swift,  81  Ala.  231, 
8  So.  160. 

Sureties  as  well  as  principal  liable  as  tres- 
passers.—  Peckham  v.  Lindell  Glass  Co.,  9 
Mo.  App.  459. 

43.  Gaudette  v.  Roeder,  13  Nev.  341;  Van 
de  Vanter  v.  Davis,  '23  Wash.  693,  63  Pac. 
555 

44.  Tunstead  v.  Nixdorf,  80  Cal.  647,  22 
Pac.  472. 

45.  Smith  v.  Johnson,  95  Ala.  482,  11  So. 
20;  Bowe  v.  Wilkins,  105  N.  Y.  322,  11  N.  E. 
839  [reversing  1  How.  Pr.  N.  S.  21]  (holding 
that  a  bond  of  indemnity  to  a  sheriff,  under 
an  attachment,  conditioned  that  the  obligors 
should  indemnify  the  sheriff  from  all  liability, 
suits,  and  judgment  against  him  by  reason 
of  the  levy  sale  under  or  by  virtue  of  such 
attachment,  and  for  the  defense  of  any  action 
brought  against  him  for  such  taking,  did  not 
indemnify  the  sheriff"  for  the  expense  of  a 
suit  against  him  for  refusing,  without  the 
knowledge  or  consent  of  the  obligors,  to  re- 
turn the  property  after  the  attachment  had 
been  vacated)  ;  Clark  v.  Woodruff,  83  N.  Y. 
518  [affirming  18  Hun  419]  (holding  that  a» 
bond  of  indemnity  given  by  a  judgment  cred- 
itor to  a  marshal,  who  had  levied  on  prop- 
erty of  a  judgment  debtor  claimed  by  an- 
other, which  recited  the  levy,  the  claim  of 
such  party,  and  tlie  agreement  to  hold  the 
marshal  harmless   from  his  levy  and  sale 


under  the  execution,  was  intended  only  as 
indemnity  for  the  levy  already  made,  and 
did  not  render  the  judgment  creditor  liable 
to  the  marshal  for  damages  from  a  subse- 
quent unauthorized  levy  or  sale  by  the  mar- 
shal of  other  property  belonging  to  the 
debtor)  ;  Cudahy  v.  Bhinehart,  60  Hun  (N.  Y.) 
414,  15  N.  Y.  Suppl.  514,  21  N.  Y.  Civ.  Proc. 
52  [reversed  on  other  grounds  in  133  N.  Y. 
248,  30  N.  E.  1004,  28  Abb.  N.  Cas.  327] 
(holding  that  where  an  attaching  creditor 
gave  the  sheriff  written  instructions  to  search 
for  and  seize  certain  specified  property,  and 
executed  an  indemnifying  bond,  which  did 
not  specify  any  particular  property,  such 
bond  did  not  indemnify  the  sheriff  against  the 
sale  of  any  property  other  than  such  as  was 
specified  in  the  written  instructions)  ;  Blair 
V.  Boring,  200  Pa.  St.  27,  49  Atl.  365  (hold- 
ing that  where  a  constable  to  whom  was  is- 
sued a  landlord's  warrant  for  rent  was  given 
a  bond,  because,  as  recited  therein,  he  did 
not  certainly  know  what  were  the  goods  of 
the  tenant,  which  indemnified  him  against 
liability  for  selling  by  direction  of  the  land- 
lord and  by  force  of  his  warrant  the  goods 
of  any  one  else,  supposing  them  to  be  the 
go'ods  of  the  tenant,  and  the  officer  sold  goods 
on  the  premises,  belonging  to  another  than 
the  tenant,  but  which  were  liable  for  the 
rent,  and  was  held  liable  therefor  only  be- 
cause he  failed  to  give  the  proper  notice  of 
appraisement  and  to  have  the  ajipraisement 
made  by  proper  persons,  he  could  not  recover 
on  the  bond,  as  his  liability  was  caused  by 
his  own  wrong). 

46.  Sharvy  v.  Cash,  66  Minn.  200,  68  N.  W. 
1070. 

Estoppel  to  deny  liability  for  excessive 
levy. — Wliere  a  sheriff,  in  an  action  against 
him  for  an  unlawful  seizure  of  property,  and 
also  for  an  excessive  levy,  obtains  an  order 
substituting  his  indemnitors,  the  execution 
creditors,  as  defendants,  and  roquiring  them 
to  give  a  further  bond  conditioned  to  pay 
any"  judgment  plaintiff  may  obtain  in  the 
action,  and  the  reversal  of  such  order  is  op- 
posed by  the  indemnitors,  they  cannot  be 
heard  to  claim  that  they  are  not  liable  for 
the  excessive  levy,  because  not  covered  by 
their  original  bond.  ]\IcBride  r.  Tappen,  10 
N.  Y.  Suppl.  137. 

47.  Jordan  r.  Henderson,  39  Tex.  Civ.  App. 
89,  86  S.  W.  961. 
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ratified  his  act.^^  Neither  can  the  sureties  on  a  bond  given  to  a  sheriff  to  indem- 
nify him  against  a  levy  on  the  property  of  a  third  person  be  held  liable  for  a  levy 
on  property  of  the  judgment  debtor  which  was  exempt  from  execution. The 
obligors  in  an  indemnity  bond  conditioned  to  secure  the  sheriff  harmless  for  levying 
on  goods  which  he  or  they  may  judge  to  belong  to  the  debtor  are  not  liable  for  the 
act  of  the  sheriff  in  seizing  goods  conceded  to  belong  to  a  third  person,^^  unless 
they  have  expressly  or  impliedly  authorized  or  ratified  such  act.^^  Neither  are 
sureties  on  an  indemnifying  bond  liable  for  the  loss  of  or  injury  to  goods  attached, 
resulting  from  the  negligence  or  misconduct  of  the  sheriff  in  keeping  them.^^  So 
also,  where  the  damages  recovered  against  the  sheriff  were  based  upon  a  sale 
made  by  him  in  disregard  of  the  indemnifying  creditor's  directions  not  to  sell, 
he  cannot  hold  the  indemnitors  liable.^^  Neither  can  a  sheriff  indemnified  for 
seizing  property  under  attachment  have  recourse  to  his  indemnitors  when  a  judg- 
ment is  recovered  against  him  for  refusing  to  surrender  the  property  on  demand 
when  the  attachment  was  vacated.^*  A  bond  of  indemnity  given  for  the  execution 
of  a  writ  of  fieri  facias  does  not  cover  expenses  incurred  in  the  employment  of  a 
watchman  and  for  insurance.^^  A  constable  who,  after  levying  an  attachment 
for  which  he  was  indemnified,  levied  other  attachments  on  the  property,  cannot, 
after  damages  have  been  awarded  against  him  for  wrongfully  attaching  the  prop- 
erty, recover  on  the  indemnity  bond  for  damages  awarded  against  him  for  levy- 
ing the  subsequent  attachments.^*^  Where  an  indemnifying  bond  recited  that 
certain  goods  which  appeared  to  belong  to  the  execution  debtor  were  claimed  by 
certain  mortgagees,  and  was  conditioned  to  indemnify  the  sheriff  against  all 
damage,  suits,  and  executions  which  might  at  any  time  arise,  or  be  brought  against 
him  for  levying,  etc.,  by  virtue  of  the  execution,  but  the  bond  did  not  recite  any 
claim  by  the  execution  debtor  to  an  exemption  as  to  the  property  in  question, 
the  bond  did  not  cover  any  liability  of  the  sheriff  for  selling  the  property  arising 
out  of  the  fact  that  it  was  exempt.^'^ 

2.  Acts  Done  Before  Execution  of  Bond.  The  indemnity  may  apply  to  acts 
done  before  the  bond  was  executed  where  a  fair  construction  of  the  instrument 
indicates  that  such  was  the  intention  of  the  obligors.^^ 


48.  Jordan  v.  Henderson,  39  Tex.  Civ.  App. 
89,  86  S.  W.  961. 

49.  Evans  v.  Collar,  75  Mich.  433,  42  N.  W. 
957. 

50.  Chapman  v.  Douglas,  5  Daly  (N.  Y.) 
244,  holding  that  this  is  true  even  though 
the  goods  are  contained  in  a  safe  claimed 
to  belong  to  the  debtor  and  cannot  be  re- 
moved therefrom  on  account  of  the  safe 
being  locked,  and  that  in  such  a  case  the  in- 
demnitors are  liable  only  where  they  have 
expressly  or  impliedly  authorized  or  ratified 
the  acts  of  the  sheriff  in  making  the  seizure. 
See  also  O'Donohue  v.  Simmons,  36  Hun 
(N.  Y.)  331. 

51.  Chapman  v.  Douglas,  5  Daly  (N.  Y.) 
244. 

52.  Briggs  v.  McDonald,  166  Mass.  37,  43 
N.  E.  1003;  Smokey  v.  Peters-Calhoun  Co., 
66  Miss.  471,  5  So.  632,  14  Am.  St.  Rep.  575. 

53.  McMahon  v.  Ingersoll,  (Hil.  T.  5  Vict.) 
3  Ont.  Case  Law  Dig.  6425. 

54.  Bowe  V.  Wilkins,  105  N.  Y.  322,  11 
K  E.  839. 

55.  Brabb's  Appeal,  42   Leg.   Int.-  (Pa.) 

28 

56.  Tilley  v.  Cottrell,  21  R.  I.  309,  43  Atl. 
369. 

57.  Winters  v.  Judd,  59  Hun  (N.  Y.)  32, 
12  N.  Y.  Suppl.  411. 
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58.  Griffiths  V.  Hardenbergh,  41  N.  Y.  464 
(holding  that  a  bond  indemnifying  a  sheriff 
against  damages  for  making  a  levy  under  an 
execution,  and  for  entering  any  building  or 
other  premises  to  make  such  levy,  covered 
damages  recovered  for  entering  a  dwelling- 
house  to  make  a  levy,  although  such  entry 
Avas  previous  to  the  execution  of  the  bond)  ; 
Alston  V.  Conger,  66  Barb.  (N.  Y.)  272  (hold- 
ing that  a  bond  conditioned  that  the  obligors 
should  save,  keep  harmless,  and  indemnify 
said  sheriff  "  from  all  harm,"  etc.,  "  that  may 
at  any  time  arise,  as  well  for  levying  and 
making  sale,  under  and  by  virtue  of  such 
execution,  of  all  or  any  goods  which  he  or 
they  may  judge  to  belong  to  "  the  judgment 
debtor,  applied  to  a  levy  previously  made)  ; 
Grant  i\  Tefl^t,  7  N.  Y.  Suppl.  129  [affirmed 
in  16  Daly  49,  8  N.  Y.  SuppL  465];  Reilly 
V.  Coleman,  62  How.  Pr.  (N.  Y.)  289,  290 
[approving  Alston  v.  Conger,  supra]  (holding 
that  an  indemnity  bond  given  to  a  sheriff  to 
save  him  harmless  from  all  damage,  liability, 
costs,  etc.,  that  might  arise  by  reason  of  a 
levy  and  sale  under  execution,  was  broad 
enough  to  cover  a  levy  and  sale  made  by 
him  before  the  bond  was  given,  the  court 
saying :  "  The  defendant  is  charged  with 
the  knov/ledge  of  the  prior  levy  and  sale  by 
the  giving  of  the  bond " )  ;   Watmough  V. 
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3.  Extent  of  Liability.  The  indemnitors  of  a  sheriff  are  Kable  to  him  for  the 
amount  of  a  judgment  rendered  against  him  in  an  action  based  upon  the  act  to 
which  the  indemnity  relates,^^  together  with  counsel  fees,  costs,  and  expenses 
incurred  by  him  in  the  defense  of  such  act;  and  in  an  action  by  the  injured 
party  the  indemnitors  are  hable  only  for  such  damages  as  plaintiff  could  have 


Francis,  7  Pa.  St.  206  [reversing  4  Pa.  L.  J. 
302];  Hines  v.  Norris,  (Tex.  Civ.  App.  1904) 
81  S.  W.  791  [approving  lilies  v.  Fitzgerald, 
II  Tex.  417,  and  distinguishing  and  criticiz- 
ing Longcope  v.  Bruce,  44  Tex.  434].  But 
compare  Leonard  v.  Buttling,  19  Misc.  (N.  Y.) 
219,  44  N.  Y.  Suppl.  273  [affirmed  in  13  K  Y. 
App.  Div.  179,  43  N.  Y.  Suppl.  387]. 

59.  California. —  Moore  v.  McSleeper,  102 
Cal.  277,  36  Pac.  593;  Graves  v.  Moore,  58 
Cal.  435. 

Jiaine.— Nutt  V.  Merrill,  40  Me.  237. 

Massachusetts. —  Lindsey  f.  Parker,  142 
Mass.  582,  8  N.  E.  745. 

Montana. —  Tuttle  v.  Hardenberg,  15  Mont. 
219,  38  Pac.  1070,  holding  that  where  a  sher- 
iff notified  sureties  on  an  indemnity  bond 
in  an  attachment  suit  of  a  suit  against  him 
and  his  successor  by  the  owners  of  the  at- 
tached property,  and  such  sureties  appeared 
and  defended  the  suit,  he  could  maintain  an 
action  against  them  for  the  sum  paid  by 
him  on  the  judgment  recovered,  although 
he  only  held  the  property  about  two  months, 
and  turned  it  over  to  such  successor,  by 
whom  it  was  sold. 

Nehraska. —  Benson  v.  Caulfield,  64  Nebr. 
101,  89  N.  W.  664. 

NeiD  York. —  Dunn  v.  National  Surety  Co., 
80  K  Y.  App.  Div.  605,  80  N.  Y.  Suppl.  744 
[affirmed  in  178  N.  Y.  552,  70  N.  E.  1098] ; 
Audley  v.  Townsend,  49  Misc.  23,  96  N.  Y. 
Suppl.  439,  where  the  sheriff  recovered  the 
amount  of  the  judgment  against  him  and  his 
fees  and  expenses  in  the  action  less  the 
amount  realized  by  the  sale  of  the  property. 

Pennsylvania. —  Huzzard  v.  Nagle,  40  Pa. 
St.  178. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  323. 

The  fact  that  the  funds  were  furnished  hy 
a  surety  on  the  sheriff's  official  bond  does  not 
impeach  an  allegation  that  the  officer  paid 
the  amount,  and  such  furnishing  of  funds  is 
a  sufficient  consideration  for  an  assignment 
of  the  indemnity  by  the  officer  to  his  surety. 
Benson  v.  Caulfield,  64  Nebr.  101,  89  N.  W. 
664. 

Admission  of  value. — ^^Vhere  the  sheriff, 
after  unsuccessfully  attempting  to  compel  the 
indemnitors  to  defend,  has,  in  good  faith, 
admitted  that  the  property  was  of  a  certain 
value  whereupon  a  verdict  against  him  for 
that  amount  has  l»een  directed  by  the  court, 
he  can  recover  such  amount  from  the  in- 
demnitors. Dunn  V.  National  Surety  Co.,  80 
N.  Y.  App.  Div.  605,  80  N.  Y.  Suppl.  741 
[affirmed  in  178  N.  Y.  552,  70  N.  E.  1098]. 

The  fact  that  the  judgment  was  entered  by 
agreement  does  not  jn-cvcnt  a  recovery  by 
the  officer  where  tliere  is  no  evidence  that 
the  judgment  was  collusive  or  fraudulent,  or 
that  the  action  could  liave  been- successfully 


defended.  Lindsey  v.  Parker,  142  Mass.  582, 
8  N.  E.  745. 

60.  California. —  Graves  v.  Moore,  58  Cal. 
435;  Stark  V.  Raney,  18  Cal.  622. 

Connecticut. —  Jones  v.  Mallory,  22  Conn. 
386. 

lotua. —  Cousins  v.  Paxton,  etc.,  Co.,  122 
Iowa  465,  98  N.  W.  277,  where  the  covenant 
was  to  indemnify  against  "  all  damages." 

Louisiana. —  Stewart  v.  Lapsley,  7  La.  Ann. 
641. 

Maine. —  Nutt  v.  Merrill,  40  Me.  237. 

Massachusetts. — ■  Lindsey  V.  Parker,  142 
Mass.  582,  8  N.  E.  745. 

Neio  York. —  Dunn  v.  National  Surety  Co., 
80  N.  Y.  App.  Div.  605,  80  N.  Y.  SuppL  744 
[affirmed  in  178  N.  Y.  552,  70  N.  E.  1098] ;  - 
Bancroft  V.  Winspear,  44  Barb.  209;  De 
Sisto  v.  Loewy,  24  xMisc.  725,  53  N.  Y.  SuppL 
807,  so  holding  on  the  ground  that  a  receipt 
for  a  sum  of  money  deposited  with  a  marshal, 
in  lieu  of  a  bond  of  indemnity,  and  "  as 
security  for  damages "  which  he  might  sus- 
tain by  reason  of  levying  a  certain  execution, 
imported  an  agreement  on  the  part  of  such 
officer  to  defend  any  action  which  might  be 
brought  against  him  by  reason  of  such  act; 
but  holding  further  that  the  officer  was 
not  entitled  to  reimbursement  for  counsel 
fees  incurred  by  him  in  defending  actions 
brought  against  him  for  the  recovery  of  the 
fund  so  deposited,  after  the  expiration  of 
the  time  within  which  it  should  have  been 
returned. 

Ohio.—  Finckh  v.  Evers,  25  Ohio  St.  82. 

Te^pas.— Schmick  v.  Noel,  72  Tex.  1,  8 
S.  W.  83,  holding  the  sheriff"  entitled  to  coun- 
sel fees  incurred  by  him  after  the  neglect 
of  the  indemnitors  to  employ  counsel.  But 
compare  Kellogg  v.  Muller,  68  Tex.  182,  4 
S.  W.  361,  holding  that  a  slioriff"  lield  liable 
with  the  attacliing  creditor  in  a  suit  for  a 
wrongful  attacliment,  if  entitled  to  a  judg- 
ment in  that  suit  against  his  co-defendant 
on  the  indemnity  bond,  is  not  entitled  to  have 
an  attorney's  fee  included  in  such  judgment 
in  the  first  instance, 

Washington. —  Brotton  r.  Lunklev,  11 
Wash.  581,  40  Pac.  140,  so  holding,  although 
the  ofiicer's  defense  was  successful. 

See  43  Cent.  Dig.  tit.  "  Sherifi's  and  Con- 
stables," 323. 

Aliter  wIkmo  the  judgment  creditor  had 
employed  couiisi^l  and  taken  steps  to  defend 
such  action.  J\lartin-Bro\vn  Co.  r.  Auld,  (Tex. 
Civ.  App.  ia9())  34  S.  W.  1050. 

Cost  of  postponement  of  trial. —  The  sheriff 
is  entitled  to  recover  from  the  obligor  in 
the  indemnity  bond  tlie  costs  incurred  in  re- 
sjiect  of  jnitting  olV  the  trial  of  the  cause 
against  liiniself.  on  account  of  the  absence 
of  a  material  witness.  Corbett  V.  Wilson,  8 
V.  C.  Q.  B.  22. 
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recovered  from  the  sheriff  had  there  been  no  bond.^^  This  liability  is  not  affected 
by  any  considerations  as  to  whether  or  not  the  sheriff  is  solvent  or  actually  able 
to  pay  the  judgment  against  him.^^  But  an  indemnity  to  the  sheriff  does  not 
include  his  costs  or  disbursements  in  the  action  in  which  the  process  was  issued 
or  attorney's  fees  for  filing  suit  on  the  indemnity  bond,  in  the  absence  of  a  pro- 
vision in  the  bond  giving  such  fees.^  Where  a  sheriff  has  unsuccessfully  endeavored 
to  compel  a  surety  on  an  indemnifying  bond  to  defend  a  claimant's  action  wherein 
damages  are  claimed  for  loss  of  business  and  for  the  value  of  goods  seized  in  excess 
of  the  penalty  of  the  bond,  the  sheriff  is  entitled  to  compromise  the  claim,  pro- 
vided that  in  so  doing  he  acts  honestly  and  in  good  faith,  and  the  surety  may  be 
held  for  the  amount.®^  The  obligors  in  a  bond  of  indemnity  given  an  officer  on 
attachment  of  property  cannot  require  the  officer  to  pay  a  judgment  rendered 
against  him  for  conversion  of  the  attached  property,  and  to  deduct  the  value  of 
the  property  vesting  in  him  by  virtue  of  such  payment  from  the  amount  of  their 
bond,  their  obligation  being  to  protect  him  from  such  judgment  by  paying  it,  and 
taking  the  property. A  bond  given  to  indemnify  and  save  harmless  an  attach- 
ing sheriff  from  suits,  actions,  and  costs  will  not  support  a  recovery  by  the  attach- 
ment defendant,  to  whom  the  sheriff  has  assigned  the  bond,  for  the  loss  of  interest 
on  money  which  was  attached.^'  If  property  not  subject  to  execution  is  levied 
on,  and  an  indemnifying  bond  given,  and  a  sale  is  made  for  more  than  sufficient 
to  satisfy  the  execution,  the  obligors  in  the  bond  are  liable,  not  only  for  the  amount 
of  the  execution,  but  for  the  entire  damage  sustained  in  consequence  of  the  seizure 
and  sale.^^  Where  an  execution  creditor  directed  the  sheriff  to  levy  it  on  money 
already  in  the  sheriff's  hands  resulting  from  a  sale  of  the  debtor's  goods,  but  claimed 
by  a  third  person,  and  executed  to  the  sheriff  an  indemnity  bond,  and  also  an 
agreement  that  the  sheriff  might  retain  the  money  until  the  question  of  title 
should  be  settled,  and  the  sheriff  was  sued  by  the  claimant,  and,  the  debtor  having 
paid  the  execution  creditor  the  amount  of  his  judgment,  he  directed  the  sheriff 
to  pay  the  money  levied  on  to  the  claimant,  and  the  sheriff  paid  such  claimant  the 
principal,  with  interest  thereon,  and  costs,  the  sheriff  was  entitled  to  recover  the 
interest  on  such  sum,  in  an  action  on  the  indemnity  bond,  although  on  making 
the  levy  he  had  refused  to  turn  the  money  over  to  the  execution  creditor,  and  had 
used  it  himself. An  attachment  plaintiff  who,  at  his  own  request,  is  appointed 
custodian  of  attached  property,  cannot  reduce  his  liability  on  a  bond  of  indemnity 
given  by  him  to  the  officer,  by  the  amount  of  a  loss  due  to  damage  sustained  by 
the  goods  while  in  his  custody  and  through  his  negligence;™  but  the  liability  of 
the  surety  on  the  bond  may  be  reduced  on  this  account. The  liabihty  of  the 
sureties  on  a  bond  of  indemnity  is  limited  to  the  penal  sum  named  in  the  bond,^^ 


61.  Moore  v.  Allen,  25  Miss.  363. 

62.  White  v.  Fratt,  13  Cal.  521. 

63.  Tully  V.  Cutler,  5  Indian  Terr.  180,  82 
S.  W.  714,  so  holding  as  to  an  indemnity 
bond  conditioned  to  protect  the  marshal,  his 
deputies,  and  persons  acting  with  him  from 
all  actions,  costs,  damages,  and  expense  which 
should  come  to  them  by  execution  of  a  writ 
of  attachment  and  the  retaining  possession 
of  and  selling  the  attached  property. 

64.  Moore  v.  Moore,  (Tex.  Civ.  App.  1899) 
52  S.  W.  565. 

Provision  for  counsel  fees  in  action  on  bond. 
—Under  a  bond  of  indemnity  to  a  sheriff  for 
a  sale  under  execution,  providing  that  the 
obligors  will  save  him  harmless  from  all 
damages,  including  counsel  fees,  which  he 
may  incur  in  consequence  of  the  legal  en- 
forcement of  payment  of  the  penalty  of  the 
bond,  the  sherifi'  can  recover  of  the  obligors 
a  reasonable  amount  which  he  paid  as  at- 
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torney's  fees  in  an  action  on  the  bond.  Tun- 
stead  V.  Mxdorf,  80  Cal.  647,  22  Pac.  472. 

65.  Dunn  f.  National  Surety  Co.,  80  N.  Y. 
App.  Div.  605,  80  N.  Y.  Suppl.  744  {affirmed. 
in  178  N.  Y.  552,  70  N.  E.  1098]. 

66.  Briggs  V.  McDonald,  166  Mass.  37,  43 
N.  E.  1003. 

67.  Clement  X,.  Courtright,  9  Pa.  Super. 
Ct.  45,  so  holding  on  the  ground  that  such 
injury  was  peculiar  to  the  attachment  de- 
fendant and  did  not  afifect  the  sheriff. 

68.  Secrets  V.  Markwell,  11  Bush  (Ky.) 
316;  Lobdell  v.  Union  Bank,  8  La.  Ann.  117. 

69.  Jones  i\  Mallory,  22  Conn.  386. 

70.  Briggs  V.  McDonald,  166  Mass.  37,  43 
N.  E.  1003. 

71.  Briggs  V.  McDonald,  166  Mass.  37,  43 
N.  E.  1003. 

72.  White  v.  French,  15  Gray  (Mass.)  339; 
Lesher  v.  Getman,  30  Minn.  321,  15  N.  W. 
309  (holding  that  where  several  writs  have 
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together  with  interest  on  such  amount,-^  which  runs,  however,  only  from  the  time 
of  the  breach.'^"* 

4.  When  Liability  Accrues.'^^  Where  the  covenant  is  to  protect  the  sheriff 
from  habihty  or  judgments  the  officer's  cause  of  action  against  the  indemnitors 
is  complete  when  judgment  is  rendered  against  him,  although  it  has  not  been  paid,'^ 
and  where  a  liability  of  the  officer  becomes  fixed  otherwise  than  by  judgment  the 
officer  may  resort  to  his  indemnity  before  paying  out  his  own  money  to  discharge 
such  liability. But  where  the  obligation  is  to  save  the  sheriff  harmless  from 
damage  or  expense,  his  cause  of  action  does  not  accrue  until  he  has  been  compelled 
to  pay  out  something  because  of  the  acts  as  to  which  he  has  been  indemnified.'* 


been  levied  on  property,  and  several  indem- 
nity bonds  executed  to  the  sheriff,  and  the 
damages  recovered  for  the  taking  exceed  the 
amount  of  the  penalties  in  all  the  bonds, 
the  obligors  in  each  bond  should  be  charged 
to  the  extent  of  the  penaltv  thereof)  ;  Omaha 
Carpet  Co.  V.  Clapp,  2  Nebr.  (Unoff.)  406, 
89  N.  W.  246;  Stevens  V.  Wolf,  77  Tex.  215, 
14  S.  W.  29. 

In  Nev7  York  it  is  held  that  the  indemnitors 
with  respect  to  a  wrongful  seizure  and  sale 
of  property  become  participants  in  the  orig- 
inal wrong,  and  their  liability  is  not  limited 
to  the  amount  of  the  bond  but  extends  to 
the  full  amount  of  the  damages  caused  by 
such  wrong.  Dj^ett  f.  Hjmian,  129  N.  Y.  351, 
29  N.  E.  261,  26  Am.  St.  Rep.  533  [folloioed 
in  Cassani  v.  Dunn,  44  N".  Y.  App.  Div.  248, 
60  N.  Y.  SuppL  756]. 

73.  White  t\  French,  15  Gray  (Mass.)  339; 
Omaha  Carpet  Co.  v.  Clapp,  2  Nebr.  (Unoff.) 
406,  89  N.  W.  246. 

74.  Omaha  Carpet  Co.  v.  Clapp,  2  Nebr. 
(Unoff.)  406,  89  N.  W.  246. 

75.  See,  generally.  Indemnity,  22  Cyc.  90. 

76.  California. —  Moore  v.  McSleeper,  102 
Cal.  277,  36  Pac.  593;  Tunstead  v.  Nixdorf, 
80  Cal.  647,  22  Pac.  472;  McBeth  v.  Mcln- 
tyre,  57  Cal.  49;  White  v.  Fratt,  13  Cal. 
521. 

Massachusetts. —  Briggs  v.  McDonald,  166 
Mass.  37,  43  N.  E.  1003;  Cook  P.  Merrifield, 
139  Mass.  139,  29  N.  E.  540,  in  both  of  which 
cases  the  obligation  was  to  indemnify  against 

all  suits,  damages,  and  costs  whatsoever." 

NeiD  YorA^.— Wheeler  v.  Sweet,  137  N.  Y. 
435,  33  N.  E.  483  [7'eversing  on  other  grounds 
16  N".  Y.  Suppl.  836] ;  Conner  v.  Reeves,  103 
N.  Y.  527,  9  N.  E.  439  [affirming  35  Hun 
507,  and  followed  in  Flack  v.  Thaxter,  17 
N.  Y.  Suppl.  359  {affirming  14  N.  Y.  Suppl. 
366)]  (where  the  covenant  was  to  well  and 
truly  save,  keep,  and  bear  harmless,  and  in- 
demnify the  officer  "  of  and  from  all  harm, 
let,  trouble,  damage,  liability,  costs,  counsel 
fees,  expenses,  suits,  actions,  judgments  that 
may  at  any  time  arise,  come,  accrue  or  hap- 
pen to  be  brought  against  him");  Dunn  v. 
National  Surety  Co.,  80  N.  Y.  App.  Div.  605, 
80  N.  Y.  Suppl.  744  [affirmed  in  178  N.  Y. 
552,  70  N.  E.  1098];  Alston  v.  Conger,  66 
Barb.  272. 

North  Carolina. —  Teague  v.  Collins,  134 
N.  C.  62,  45  S.  E.  1035,  where  the  bond  of 
indemnity  was  conditioned  for  the  payment 
of  such  sums  as  a  third  person  "  may  re- 
cover"  from  the  sheriff. 


Oklahoma. — Armour  Packing  Co.  v.  Orrick, 
4  Okla.  661,  46  Pac.  573. 

Pennsylvania. —  Huzzard  v.  Nagle,  40  Pa. 
St.  178, 

Texas. —  Heidenheimer  v.  Johnston,  1  Tex. 
App.  Civ.  Cas.  §  645. 

Canada. —  See  Ruttan  v.  Conger,  9  U.  C. 
C.  P.  16. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  323. 

In  an  action  hy  a  deputy  sheriff  against  a 
party  who  directed  him  to  attach  certain 
property,  for  which  act  the  sheriff  was  sued 
and  held  responsible,  the  deputy  may  recover 
the  damages  assessed  against  the  sheriff  and 
the  counsel  fees  incurred,  although  he  has 
not  yet  paid  them  to  the  principal  sheriff, 
the  deputy  being  ultimately  liable  therefor. 
Nutt  V.  Merrill,  40  Me.  237. 

77.  Bancroft  v.  Winspear,  44  Barb.  (N.  Y.) 
209,  holding  that  an  officer  who  had  received 
a  bond  to  indemnify  him  against  "  all  dam- 
ages, costs,  charges,  trouble  and  expense" 
that  he  might  be  "put  to,  sustain  or  suffer" 
by  reason  of  a  levy  and  sale  of  property  on 
execution,  might  maintain  an  action  thereon 
for  the  costs  and  expenses  of  a  suit  against 
him  which  he  has  successfully  defended,  al- 
though he  had  not  paid  the  same. 

78.  California. —  Tunstead  v.  Nixdorf,  80 
Cal.  647,  22  Pac.  472;  Oaks  v.  Scheifferly,  74 
Cal.  478,  16  Pac.  252  [distinguishing  McBeth 
V.  Mclntyre,  57  Cal.  49]  (where  the  obliga- 
tion was  to  save  the  officer  harmless  from 
"all  damage,  expenses,  costs,  and  charges")  ; 
Lott  V.  Mitchell,  32  Cal.  23. 

Iowa. —  Cousins  r.  Paxton,  etc.,  Co.,  122 
Iowa  465,  98  N.  W.  277,  holding  that  where 
a  sheriff  accepted  a  bond  to  indemnify  him 
against  liability  for  damages  sustained  by  a 
levy  on  personal  property,  he  could  not  re- 
cover thereon  for  attorney's  fees  incurred  in 
defending  an  action  for  conversion  of  the 
property  levied  on,  until  such  foo  had  been 
actually  paid  by  him. 

Kansas. —  Gardner  r.  Cooper,  0  Kan.  App. 
587,  58  Pac.  230,  60  Pac.  540. 

Neiv  Tlampshirc. — Conner  r.  Bean,  43  N.  II. 
202. 

l^ew  Yor/v.— Scott  r.  Tyler,  14  l^arb.  202. 

Oregon. —  Howard  v.  Conde,  22  Oroir.  581, 
30  Pac.  454. 

See  43  Vvui.  Diij.  tit.  "  ShorilTs  and  Con- 
stables,"  §  323. 

A  payment  by  note  of  the  officer  if  ac- 
cepted as  actual  ]iayHient  and  satisfaction  of 
the  judgment  against  him  is  sulliciont  t<3  en- 
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Vvhere  the  officer  relies  upon  an  implied  indemnity  only  he  has  no  cause  of  action 
until  he  has  suffered  actual  damage  by  being  compelled  to  pay  over  something.''^ 

5.  Conclusiveness  on  Indemnitors  of  Judgment  Against  Sheriff. Where  a 
sheriff  has  given  his  indemnitors  notice  of  an  action  against  him  in  respect  to  the 
matters  to  which  the  indemnity  relates,  so  as  to  afford  them  an  opportunity  to 
come  in  and  defend  or  aid  in  the  defense,  a  judgment  against  the  sheriff  is  con- 
clusive as  between  him  and  the  indemnitors,  on  the  question  of  the  officer's  lia- 
bility; and  some  authorities  hold  that  where  the  indemnity  is  against  judgments 
a  judgment  against  the  officer  is  conclusive  against  the  indemnitors  even  though 
they  had  no  notice  of  the  action  against  the  officer, unless  such  judgment  was 
obtained  through  fraud  or  collusion.  But  other  authorities  hold  that  in  the 
absence  of  notice  to  the  indemnitors  the  judgment  against  the  sheriff  is  not  con- 
clusive upon  them,^*  although  it  is  "prima  facie  evidence  as  between  them  and  the 
sheriff  of  the  liability  of  the  latter. 


title  liim  to  recover  against  his  indemnitors. 
Gardner  v.  Cooper,  9  Kan.  App.  587,  58  Pac. 
230,  60  Pac.  540. 

79.  Williams  r.  Mercer,  139  Mass.  141,  29 
N.  E.  540. 

80.  Conclusiveness  and  effect  of  adjudica- 
tion against  indemnitee  generally  see  Indem- 
nity, 22  Cyc.  106. 

81.  California. —  Moore  r.  McSleeper,  102 
Cal.  277,  36  Pac.  593 ;  Showers  v.  Wadsworth, 
81  Cal.  270,  22  Pac.  663;  Dutil  r.  Pacheco, 
21  Cal.  438,  82  Am.  Dec.  749. 

Colorado. —  Whinnery  i'.  Wilev,  38  Colo. 
203,  88  Pac.  171;  Woodworth  r.  Gorsline,  30 
Colo.  186,  69  Pac.  705,  58  L.  R.  A.  417. 

Illinois.— Meyer  r.  Purcell,  214  111.  62,  73 
N.  E.  392  [affirming  114  111.  App.  472]. 

Kentucky. —  Jones  r.  Henry,  3  Litt.  427. 

Massachusetts. —  Boynton  v.  Morrill^  111 
Mass.  4;  Train  v.  Gold,  5  Pick.  380. 

Montana. —  Gehlert  r.  Quinn,  38  Mont.  1, 
98  Pac.  369;  Tuttle  v.  Hardenberg,  15  Mont. 
219,  38  Pae.  1070. 

New  Hampshire. —  Biirrill  v.  West,  2  N.  H. 
190. 

Nev)  York. —  Carter  v.  Bowe,  41  Him  516. 

Ohio.—  Miller  v.  Rhoades,  20  Ohio  St.  494. 

South  Carolina. —  Gist  v.  Davis,  2  Hill  Eq. 
335,  29  Am.  Dec.  89. 

Teacas. —  lilies  r.  Fitzgerald,  11  Tex.  417. 

United  States. — Love  joy  v.  Murray,  3  Wall. 
1,  18  L.  ed.  129. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  322. 

Notice  to  an  indemnitor  will  be  implied 
where  he  has  knowledge  of  the  pendency  of 
the  suit  and  participates  in  the  defense 
thereof.  Meyer  v.  Purcell,  214  111.  62,  73 
N.  E.  392  [affirming  114  111.  App.  4721. 

Notice  need  not  be  in  writing. —  Martin  v. 
Buffaloe,  128  N.  C.  305,  38  S.  E.  902,  83 
Am.  St.  Rep.  679. 

82.  Pasewalk  v.  Bollman,  29  Nebr.  519,  45 
N.  W.  780,  26  Am.  St.  Rep.  399  [followed  in 
Omaha  Carpet  Co.  v.  Clapp,  2  Nebr.  (Unoff.) 
406,  89  N.  W.  246];  Wheeler  v.  Sweet,  137 
N.  Y.  435,  33  N.  E.  483  [reversing  on  other 
grounds  16  N.  Y.  Suppl.  836]  (where  it  is 
said  that  by  their  contract  the  indemnitors 
made  themselves  privy  to  any  action  brought 
against  the  sheriff  for  that  cause)  ;  Conner?;. 
Reeves,  103  N.  Y.  527,  9  N.  E.  439  [affirming 
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35  Hun  507,  and  followed  in  Flack  v.  Thaxter, 
17  N.  Y.  Suppl.  359  {affirming  14  N.  Y. 
Suppl.  366)]. 

83.  Mihalovitch  v.  Barlass,  36  Nebr.  491, 
54  N.  W.  826 ;  Pasewalk  v.  Bollman,  29  Nebr. 
519,  45  N.  W.  780,  26  Am.  St.  Rep.  399  [fol- 
loived  in  Omaha  Carpet  Co.  v.  Clapp,  2  Nebr. 
(Unoff.)  406,  89  N.  W.  246];  Wheeler  v. 
Sweet,  137  N.  Y.  435,  443,  33  N.  E.  483  [re- 
versing  on  other  grounds  16  N.  Y.  Suppl.  836] 
(where  it  is  said :  "  We  think  good  faith  and 
fair  dealing  require  that  a  sheriff,  if  requested, 
should  give  the  indemnitors  a  right  to  pre- 
sent any  defense  in  the  action  against  the 
sheriff,  and  that  if  this  is  refused  or  pre- 
vented by  his  act,  he  cannot  say  that  the  in- 
demnitors have  not  been  injured  or  that  the 
judgment  determines  their  liability")  ;  Con- 
ner V.  Reeves,  103  N.  Y.  527,  9  N.  E.  439 
[affirming  35  Hun  507,  and  folloioed  in  Flack 
V.  Thaxter,  17  N.  Y.  Suppl.  359  {affirming 
14  N.  Y.  Suppl.  366)].  But  compare  Audley 
V.  Townsend,  49  Misc.  (N.  Y.)  23,  96  N.  Y. 
Suppl.  439. 

The  fact  that  judgment  is  confessed  by 
defendant  does  not  of  itself  show  fraud  or 
collusion.  Mihalovitch  v.  Barlass,  36  Nebr. 
491,  54  N,  W.  826. 

84.  Stewart  v.  Thomas,  45  Mo.  42  (holding 
that  where  there  was  no  notice  to  the  in- 
demnitors any  defense  which  would  have  been 
available  to  the  sheriff  in  the  action  against 
him  is  available  to  the  indemnitors  in  an  ac- 
tion by  the  sheriff  against  them)  ;  Audley  v. 
Townsend,  49  Misc.  (N.  Y.)  23,  96  N.  Y. 
Suppl.  439;  Huzzard  v.  Nagle,  40  Pa.  St.  178. 
See  also  Williams  v.  Warren,  82  Tex.  319,  18 
S.  W.  560. 

Waiver  of  notice. — Where  the  sheriff  turned 
the  summons  and  complaint  in  the  action 
against  him  over  to  the  attorney  of  the  in- 
demnitors who  answered  and  defended  and 
he  also  wrote  to  the  indemnitors  informing 
them  of  the  action  and  that  their  attorney 
had  put  in  an  answer,  to  which  they  niade  no 
dissent,  their  acquiescence  was  a  waiver  of 
formal  notice.  Audley  v.  Townsend,  49  Misc. 
(N.  Y.)  23.  96  N.  Y.  Suppl.  439  [reversed  on 
other  grounds  in  126  N.  Y.  App.  Div.  431,  110 
N.  Y.  Suppl.  575]. 

85.  Whinnery  v.  Wiley,  38  Colo.  203,  88 
Pac.  171;     Stewart  v.  Thomas,  45  Mo.  42. 
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6.  Estoppel  to  Deny  Ownership  of  Property.  Where  execution  plaintiffs  have 
directed  a  levy  upon  and  sale  of  property  which  the  debtor  claims  as  exempt, 
and  have  indemnified  the  sheriff,  they  are  estopped  to  deny,  in  an  auction  on  the 
bond,  that  the  debtor  was  the  owner  of  the  property. 

7.  Liability  as  Affected  by  Disposition  of  Proceeds  of  Property.  According 
to  some  authorities,  where  property  has  been  seized  under  writs  issued  by  several 
different  parties,  each  of  whom  has  given  indemnity,  the  liability  of  each  indem- 
nitor is  limited  to  the  extent  of  his  participation  in  the  distribution  of  the  proceeds 
of  the  property,^'  and  where  one  of  several  seizing  creditors  gives  indemnity  and 
part  of  the  property  is  applied  to  the  satisfaction  of  writs  levied  before  that  to 
which  the  indemnity  relates,  the  indemnitors  are  liable  only  to  the  extent  of 
what  remains  after  such  payments,  and  if  all  the  property  goes  to  satisfy  writs 
entitled  to  priority,  the  indemnitors  whose  indemnity  relates  to  the  writ  on  which 
nothing  was  paid  are  not  liable  to  the  officer  for  the  damage  which  he  has  sus- 
tained by  reason  of  the  seizure. But  other  authorities  hold  that  the  fact  that  a 
portion  of  the  proceeds  of  an  execution  sale  accrued  to  the  benefit  of  judgment 
creditors  other  than  the  one  who  indemnified  the  officer  does  not  affect  the  lia- 
bility on  the  indemnity  bond;  and  that  the  indemnitors  may  be  held  liable, 
although  all  the  property  seized  was  applied  on  writs  prior  to  that  to  which  the 
indemnity  relates. And  it  has  also  been  held  that  where  an  officer  acting  under 
two  indemnity  bonds  from  different  parties,  is  damaged  by  making  a  levy,  he 
may  resort  for  compensation  to  either  or  both  of  the  parties,  9.nd,  if  he  bring 
action  against  one  and  recover  only  a  pa.rt  of  his  damages,  he  may  then  institute 
action  on  the  other  bond  for  the  balance. Certainly  where  the  claim  of  the 
indemnifying  creditor  has  been  satisfied  in  full,  he  cannot  avoid  liability  or  reduce 
the  extent  thereof  by  reason  of  the  fact  that  the  surplus  proceeds  of  the  property 
were  applied  to  the  claims  of  other  creditors  who  had  given  no  indemnity. Where 
an  execution  plaintiff  has  indemnified  an  officer  for  a  sale  of  property  levied  on, 
which  is  accordingly  sold,  it  is  not  essential  to  the  officer's  right  to  resort  to  his 
indemnity  that  he  should  have  paid  over  the  proceeds  of  the  sale  to  the  execution 
plaintiff  or  to  the  justice  who  issued  the  writ.^^ 

8.  Release  or  Discharge  of  Indemnity  or  Liability  Thereon.  x\n  officer  who 
has  failed  to  execute  the  process  to  which  his  indemnity  relates  with  fidehty  and 
reasonable  diligence  cannot  claim  the  benefit  of  the  indemnity;  and  where  an 
indemnity  bond  provided  that,  in  case  any  suit  should  be  brought  against  the 
officer,  the  indemnitors  should  be  notified  and  permitted  to  defend  it,  and  on 
suit  being  brought  against  the  officer  he  notified  the  indemnitors,  but  selected 
his  own  attorney,  instead  of  complying  with  their  request  to  send  the  papers  to 
an  attorney  named  by  them  and  allow  him  to  defend,  the  officer  could  not  recover 


See  also  Huzzard  v.  Nagle,  40  Pa.  St.  178, 
holding  that  the  record  of  a  suit  against  the 
sheriff  for  an  illegal  levy  is  admissible,  but 
not  conclusive,  evidence  in  his  favor  in  an  ac- 
tion by  him  against  the  surety  in  a  bond  of 
indemnity,  even  though  the  surety  was  not  a 
party  and  had  no  notice  of  the  suit. 

86.  Sharp  v.  Wood,  51  S.  W.  15,  21  Ky, 
L.  Rep.  189. 

87.  Dyett  V.  Hyman,  13  N.  Y.  Suppl.  895 

I  affirmed  in  129  N.  Y.  351,  29  N.  E.  2()1,  26 
Am.  St.  Rep.  533]. 

88.  Lee  v.  Maxwell,  98  Mich.  49G,  57  N.  W. 
581;  Posthoff  V.  Schrieber,  47  Hun  (N.  Y.) 
593. 

89.  Davidson  v.  Dallas,  8  Cal.  227  [dis- 
approved in  Davidson  r.  Dallas,  15  Cal.  75]; 
Fury  V.  White,  2  Ida.  (Hash.)  GG2,  23  Pac. 
535.    See  also  Smith  v.  Johnson,  95  Ala.  482, 

II  So.  20. 


90.  Brotton  V.  Lunkiey,  11  Wash.  581,  40 
Pac.  140. 

91.  Watmough  v.  Francis,  7  Pa.  St.  206 
[reversing  4  Pa.  L.  J.  302].  See  also  David- 
son V.  Dallas,  15  Cal.  75,  where,  although  not 
deciding  the  point,  the  court  oxjiressed  the 
opinion  that  the  law  was  as  stated  in  the 
text,  and  expressed  its  disapproval  of  the  case 
of  Davidson  v.  Dallas,  8. Cal.  227. 

92.  Findlav  r.  llutzoll.  29  Pa.  St.  337. 

93.  Chanilu'rlaiii  i.  Bellor,  18  N.  Y.  115 
[approved  in  Berry  r.  Heniingwav,  56  Barb. 
(N.  Y.)  70]. 

94.  Tlunni)son  r.  Coloman,  4  X.  J.  L.  216. 

95.  Soo,  generally.  Kklkask,  34  Cyc.  1039. 

96.  ()M)t)n()hu('  r.  Siinnunis.  58  Ilun  (X.  Y.) 
467,  12  N.  Y.  Suppl.  843. 

An  officer  who  fails  to  complete  an  attach- 
ment of  properly  by  returning  the  writ  on 
which  the  attachment  was  made,  cannot,  after 
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on  the  bond,  although  judgment  was  rendered  against  him.^^  In  an  action  by  a 
sheriff  on  a  bond  of  indemnity  which  was  given  to  procure  a  levy  of  attachment 
on  goods  which  were  already  in  his  possession  under  the  levy  of  prior  attachments, 
if  it  is  shown  that  the  levy  was  discharged  by  agreement  between  the  attachment 
creditor  and  the  claimant  of  the  goods,  who  thereupon  released  the  creditor  from 
liability  on  account  of  the  levy,  but  afterward  recovered  judgment  against  the 
sheriff,  defendants  may  show  that  such  judgment  was  founded  on  the  levy  of  the 
prior  attachments,  in  which  case  they  are  liable,  if  at  all,  only  for  nominal  dam- 
ages.''^ A  bond  to  indemnify  an  officer  for  making  a  levy  is  not  released  by  the 
act  of  the  officer  in  subsequently  levying  other  attachments  on  the  property 
without  the  knowledge  or  consent  of  the  signers  of  the  bond;  and  where  an 
officer  has  wrongfully  levied  upon  exempt  property,  the  fact  that  he  subsequently 
sells  the  property  to  one  of  his  deputies  in  violation  of  law  does  not  release  the 
sureties  on  an  indemnity  bond  given  to  the  officer  to  make  the  levy.^  Neither 
are  the  sureties  on  an  indemnity  bond  given  for  the  seizure  of  goods  under  process 
reheved  from  liability  to  the  sheriff  by  the  loss  of  the  goods  by  fire,  where  the 
sheriff  was  not  neghgent  in  caring  for  the  goods.^  An  execution  creditor  is  not 
released  from  liabihty  on  his  indemnity  bond  by  reason  of  the  fact  that  the  execu- 
tion is  vacated  before  the  sheriff  has  performed  all  the  acts  to  which  the  indemnity 
related,^  or  that  upon  such  vacation  the  sheriff  has  surrendered  the  goods  levied 
on  without  the  consent  of  the  execution  creditor.*  The  indemnitors  of  the  sheriff 
cannot  avoid  liabihty  on  the  ground  that  the  sheriff  took  complete  possession  of 
the  premises  where  the  goods  were  and  retained  them  longer  than  was  necessaiy 
to  remove  the  goods ;  ^  and  where  an  execution  plaintiff  has  directed  a  sheriff  to 
sell  property  levied  on  and  given  an  indemnity  bond,  the  sureties  cannot  escape 
liability  by  claiming  that  the  sheriff  should  have  merely  returned  the  execution 
with  the  levy  indorsed  thereon  and  not  sold  the  property.^  The  fact  that  an 
indemnity  bond  recites  that  the  officer  has  been  directed  to  levy  upon  property 
of  the  judgment  debtor  will  not  prevent  a  recovery  thereon  if  he  was  actually 
directed  to  levy  upon  property  of  a  third  person  and  did  so  at  the  request  of  the 
principal  in  the  bond."^  Where  a  large  mass  of  goods  has  been  levied  on  and 
claimed  by  a  third  person,  a  slight  understatement  of  the  number  of  pieces,  some 
of  which  are  only  remnants,  in  the  sheriff's  indemnity  bond,  v/ill  not  release  the 
sureties  thereon,  when  there  is  no  question  but  that  the  mass  of  the  goods  is 
identical.^  Where  persons  receiving  from  an  officer  goods  which  he  had  taken 
under  an  attachment  gave  an  indemnity  bond,  their  Hability  thereon  to  the  officer 
ceased  on  the  creditor's  failure  to  take  out  execution  within  the  time  after  judg- 
ment during  which  the  attachment  remained  effective.^  Where  a  judgment 
creditor  gave  an  officer  indemnity  for  a  levy  on  specified  goods,  and  a  claimant 


judgment  against  him  in  an  action  by  the 
owner  of  attached  property,  maintain  an  ac- 
tion against  the  obligor  in  the  bond  given  to 
him  by  the  attaching  creditor  to  indemnify 
him  against  liability  by  reason  of  the  attach- 
ment.   Wiggin  V,  Atkins,  136  Mass.  292. 

97.  Preston  v.  Yates,  17  Hun  (N.  Y.)  92, 
24  Hun  534. 

98.  Smith  v.  Johnson,  95  Ala.  482,  11  So. 
20. 

99.  Tilley  v.  Cottrell,  21  R.  I.  309,  43 
Atl.  3G9. 

1.  Eailey  t;.  Hopkins,  (Tex.  Civ.  App.  1908) 
110  S.  W.  779. 

2.  Yickery  v.  Crawford,  (Tex.  Civ.  App. 
1900)  57  S.  W.  326. 

The  failT^re  of  a  sheriff  to  insure  property 
seized  by  him  under  process,  and  held  pending 
the  settlement  of  a  disputed  claim  thereto, 
will  not  discharge  liis  indemnitors,  where  he 
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has  been  required  to  pay  the  value  of  such 
property  by  reason  of  its  destruction  by  fire. 
Flack  V,  Thaxter,  14  N.  Y.  Suppl.  366  [a/- 
f^rmed  in  17  N.  Y.  Suppl.  359]. 

3.  W.  F.  Main  Co.  'C.  Morrow,  8  Wyo.  323, 
57  Pac.  915. 

4.  W.  F.  Main  Co.  V.  Morrow,  8  Wyo.  323, 
57  Pac.  915. 

5.  Ebenreiter  'C.  Dahhnan,  19  Misc.  (N.  Y.) 
9,  42  N.  Y.  Suppl.  867. 

6.  Davidson  v.  Hayden,  38  S.  W.  897,  18 
Ky.  L.  Rep.  931,  so  holding  on  the  ground 
that  plaintiff  in  execution  would  be  conclu- 
sively presumed  to  have  denied  that  any  one 
other  than  defendant  in  the  execution  had 
any  interest  in  the  property. 

7.  Benson  ^.  Caulfield,  64  Nebr.  101,  89 
N.  W.  664. 

8.  State  V.  Benedict,  51  Mo.  App.  642. 

9.  Stackpole  v.  Hilton,  121  Mass.  449. 


SHERIFFS  AND  CONSTABLES      [36  Cyc]  1777 


of  the  goods  obtained  a  judgment  in  trespass  against  both  the  creditor  and  the 
officer,  on  which  the  creditor  paid  more  than  the  penalty  of  the  bond,  such  pay- 
ment was  not  a  performance  of  the  condition  of  the  bond,  and  hence  the  creditor 
was  Hable  to  the  officer  for  the  amount  paid  by  him  on  the  judgment. The 
contingent  habihty  of  the  principal  in  the  indemnity  bond  is  not  affected  by  his 
discharge  in  bankruptcy  nor  can  the  indemnitors  escape  liability  to  the  officer 
by  showing  that  there  were  irregularities  in  the  execution  to  which  the  indemnity 
related. The  sheriff  cannot,  by  a  covenant  not  to  sue  the  sureties  on  an  indem- 
nity bond,  exempt  them  from  liability  to  the  owner  of  property  wrongfully 
seized. Where  defendants,  with  other  judgment  creditors,  executed  indemni- 
fying bonds  to  protect  plaintiff,  as  sheriff,  against  counsel  fees,  actions,  and  judg- 
ments by  reason  of  his  sale  of  property  levied  on  under  their  execution,  and 
plaintiff  sold  the  property,  and  paid  defendants  the  amount  of  their  execution, 
and  suit  was  thereupon  brought  against  him  by  the  assignee  for  benefit  of  cred- 
itors of  the  judgment  debtor,  for  conversion,  in  an  action  by  the  sheriff  on  the 
bond,  defendants  could  not  escape  liability  for  their  proportionate  share  of  the 
expense  incurred  by  plaintiff  in  defending  such  action,  by  showing  that  they 
orally  notified  him  that  they  did  not  wish  it  defended. The  sureties  on  a  bond 
given  by  an  execution  creditor  to  indemnify  a  sheriff  for  any  damage  sustained 
by  him  by  reason  of  his  enforcing  the  execution  against  property  claimed  by 
a  third  person  are  not  discharged  from  liability  thereon  by  reason  of  the  fact 
that  the  sheriff  wrongfully  paid  the  proceeds  arising  from  the  execution  sale  to 
the  execution  creditor  instead  of  to  the  claimant  of  the  property. A  sheriff  who 
appeals  from  a  judgment  rendered  against  him  for  the  conversion  of  property 
wrongfully  taken  under  execution,  and  gives  a  stay  bond  pending  appeal,  does 
not  thereby  grant  such  an  extension  to  an  execution  creditor  who  has  given  a 
bond  to  indemnify  him  from  all  damages  sustained  by  him  by  reason  of  his 
enforcing  the  execution  as  to  discharge  the  sureties  on  the  bond.^*^  Where  a  sheriff 
has  levied  an  attachment  on  personal  property,  and,  on  claim  thereto  being  made 
by  a  third  person,  has  required  the  attaching  creditor  to  give  him  a  bond  of  indem- 
nity, the  court  will  not  cancel  the  bond,  on  motion  by  plaintiff  in  the  attachment 
suit,  when  the  rights  of  the  claimant  as  against  the  sheriff  have  not  been  deter- 
mined in  the  action. And  even  though  a  sheriff  has. taken  nothing  under  the 
writ  of  attachment  in  respect  to  which  a  bond  of  indemnity  was  given,  and  has 
sold  all  defendants'  property  under  a  judgment  in  another  action,  the  court  will 
not  cancel  the  bond  until  the  time  limited  by  statute  for  bringing  action  against 
the  sheriff  has  expired. 

P.  Summary  Remedies  of  Officers  Against  Indemnitors.  Under 
some  statutes  a  sheriff  is  entitled  to  recover  judgment  on  motion  against  the 
indemnitors,  in  case  a  judgment  is  rendered  against  him,  on  account  of  the  act 
or  acts  to  which  the  indemnity  relates, provided  he  has  given  the  indemnitors 
notice  of  the  action  against  him,^*^  and  of  the  motion  for  judgment  over  against 
them.2^    And  it  has  been  considered  that  such  a  statute  is  not  to  be  rigidly  con- 


10.  Findlay  v.  Hutzell,  29  Pa.  St.  337. 

11.  Leader,  v.  Mattingly,  140  Ala.  444,  37 
So.  270. 

12.  Stanton  v.  McMullen,  7  111.  App.  32G, 
holding  that  this  is  especially  true  where  the 
recovery  against  the  officer  did  not  arise  out 
of  such  irregularities. 

13.  Martin  v.  BufTaloe,  128  N.  C.  305,  38 
S.  E.  902,  83  Am.  St.  Rep.  079. 

14.  Grant  f.  TefTt,  IG  Daly  (N.  Y.)  49, 
8  N.  Y.  Suppl.  465. 

15.  Oakes  v.  ScheifTerly,  74  Cal.  478,  10 
Pac.  252. 

16.  Oakes  v.  ScheifTerly,  74  Cal.  478,  IG 
Pac.  252. 

[112] 


17.  Thebaud  v.  National  Cordage  Co.,  57 
Fed.  5G7. 

18.  Allen  V.  Marckwald,  27  ]Misc.  {X.  Y.) 
683,  58  N.  Y.  Suppl.  706. 

19.  Mnocv  V.  Toulmin,  5  Ala.  Ml:  .Mwood 
r.  Cvaiu,  ;5  Stew.  &  P.  (Ala.)  21;  :\Ioore  V. 
McSlecper,  102  Cal.  277,  36  Pac.  503;  Dennis 
r.  Packard,  28  Cal.  101 ;  Whinnery  r.  Wiley. 
38  Colo.  203,  88  Pac.  171;  Baker  r.  Agey,  2 
llumphr.  (Tenn.)  13. 

20.  Atwood  r.  Craig,  3  Stow.  &  P.  (Ala.) 
21;  Dennis  r.  Packard,  28  Cal.  101;  Whin- 
nery r.  Wiley,  38  Colo.  203,  88  Pac.  171. 

21.  Magoe*  r.  Tonlniin,  5  Ala.  Ul  ( holding 
that  the  record  must  sho^v  that  the  obligors 
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strued  against  the  officers  and  in  favor  of  the  obhgors,^^  although  it  cannot  apply- 
to  cases  not  falling  within  its  terms.^^    On  a  motion  for  judgment  over  on  th 
bond,  the  sheriff  makes  a  'prima  facie  showing  by  the  production  of  the  bond  and 
the  judgment  against  him  and  proof  of  notice  to  the  sureties  to  appear  and  defen 
the  action;    and  the  burden  is  on  the  sureties  to  show  that  the  judgment  agains 
the  sheriff  had  been  satisfied  by  themselves,  or  by  a  return  of  the  property  seized 
or  that  the  property  to  satisfy  it  still  is,  or  ought  to  be,  in  the  sheriff's  possession.^' 
A  statute  providing  for  judgment  over  against  the  indemnitors  does  not  require 
a  joint  judgment,  if  the  sureties'  bond  be  several,  and  for  different  amounts,  or 
forbid  a  judgment  for  less  than  that  against  the  sheriff,  if  the  sureties  are  boun 
for  less,  but  in  such  case  judgment  should  be  entered  against  the  sureties  for  th 
amount  of  the  bond,  and  for  which  each  has  bound  himself,  not  to  exceed  the 
judgment  against  the  sheriff,  and  costs.^® 

Q.  Actions  by  Officers  Against  Indemnitors  —  l.  Right  of  Action  — 
a.  In  General.  An  officer  who  has  suffered  injury  or  loss  through  an  act  as  to 
which  he  has  been  indemnified  has  a  right  of  action  on  the  bond  for  reimburse- 
ment; and  so  a  sheriff  making  a  sale  of  property  levied  on  by  him  under  an 
execution  may  enforce  a  bond  given  to  induce  him  to  make  the  sale,  although 
at  the  time  of  the  sale  a  third  person  has  instituted  a  suit  against  him  for  the 
property,  and  the  coroner  has  taken  the  same  from  the  sheriff's  possession  under 
process  issued  in  that  suit.^°  And  a  sheriff  can  maintain  an  action  on  the  agree- 
ment of  indemnity,  although  in  making  sale  of  the  goods  attached  he  has  not 
strict^  complied  with  the  requirements  of  the  statute,  unless  it  is  expressly  shown 
that  such  failure  to  comply  was  the  ground  of  recovery  of  the  judgment  against 
him  in  the  claimant's  action. A  sheriff's  failure  to  give  his  indemnitors  notice 
of  an  action  against  him  as  provided  by  statute  does  not  preclude  an  action  by 
him  against  the  indemnitors  upon  the  bond;^^  nor  will  his  failure  to  notify  his 


had  sixty  days'  notice  of  the  motion;  and  it 
is  not  sufficient  that  it  shows  such  notice 
of  the  action  against  the  sheriff)  ;  Atwood  v. 
Craig,  3  Stew.  &  P.  (Ala.)  21.  But  compare 
Park  V.  Mighell,  3  Wash.  737,  29  Pac.  556, 
holding  that  Hill  Code,  §  317,  providing  that 
the  indemnity  bond  of  defendant  in  attach- 
ment "  shall  be  part  of  the  record,  and,  if 
judgment  go  against  defendant,  the  same  shall 
be  entered  against  him  and  sureties,"  au- 
thorized judgmerit  against  the  sureties  with- 
out notice  to  them. 

It  is  not  necessary  that  the  record  should 
set  out  the  notice  at  length,  but  it  is  suffi- 
cient that  it  recites  that  it  appeared  to  the 
satisfaction  of  the  court  that  notice  of  the 
pendency  of  the  action  and  of  the  motion 
had  been  given  at  the  proper  time.  Atwood 
V.  Craig,  3  Stew.  &  P.  (Ala.)  21. 

22.  Atwood  r.  Craig,  3  Stew.  &  P.  (Ala.) 
21. 

23.  ^lansony  v.  Toulmin,  6  Ala.  474  (hold- 
ing that  the  acts  of  1807  and  1827,  which 
relate  in  terms  to  bonds  given  on  execution, 
cannot  be  construed  to  give  a  summary  rem- 
edy on  a  bond  given  under  Act  (1833),  §  12, 
authorizing  an  officer  levying  an  attachment 
to  require  plaintiff  therein  to  execute  a  bond 
for  his  indemnity) ;  Baker  v.  Agey,  2  Humphr. 
(Tenn.)  13  (holding  that  Acts  (1825),  c.  40, 
providing  a  remedy  for  the  sheriff  by  motion 
on  an  indemnity  bond  taken  on  levying  an 
execution  on  property,  the  title  of  which  is 
disputed,  and  a  recover}^  subsequently  had  by 
the  rightful  owner  of  such  property,  does  not 
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extend  to  cases  where  the  recovery  is  had 
by  defendant  in  execution  against  the  sher- 
iff, but  only  to  cases  where  title  to  the  prop- 
erty does  not  reside  in  defendant). 

24.  Moore  r.  McSleeper,  102  Cal.  277,  36 
Pac.  593. 

25.  Moore  V.  McSleeper,  102  Cal.  277,  38 
Pac.  593. 

26.  Moore  r.  McSleeper,  102  Cal.  277,  36 
Pac.  593. 

27.  See,  generally,  Actions,  1  Cyc.  634. 

28.  Actions  by  officers  generally  see  infra, 
XII,  F. 

29.  Evans  r.  Graham,  37  W.  Va.  657,  17 
S.  E.  200,  holding  that  where  a  constable 
lias  required  an  indemnifying  bond  before 
levying  on  property,  his  right  to  recover  after 
a  judgment  has  been  obtained  against  him 
and  his  sureties  in  his  official  bond  for  mak- 
ing a  sale  of  tlie  property  does  not  depend 
on  the  question  whether  the  doubt  as  to 
whether  the  property  was  liable  to  levy,  which 
led  him  to  require  the  bond,  was  well  founded 
or  not. 

Although  the  bond  is  defective  as  a  statu- 
tory bond,  if  it  is  good  at  common  law,  the 
sheriff  may  maintain  an  action  on  it,  for  in- 
demnity against  damages  recovered  against 
him  by  the  owner  of  the  property  seized  and 
sold.  Dabney  v.  Catlett,  12  Leigh  (Va.) 
383. 

30.  Teague  r.  Collins,  134  N.  C.  62,  45 
S.  E.  1035. 

31.  Crossman  f.  Owen,  62  Me.  528. 

32.  Whinnery  v.  Wiley,  38  Colo.  203,  88 
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indemnitors  of  his  payment  of  a  judgment  against  him,  before  commencing  an 
action  against  them,  preclude  a  recovery  therein. 

b.  Actions  by  Deputies.  In  some  states  a  deput}^  sheriff  is  allowed  to  main- 
tain an  action  on  a  bond  of  indemnity  given  to  him;^*  and  in  a  case  where  a  deputy 
sheriff  was  given  a  verbal  promise  to  indemnify  him  for  making  levy  and  sale 
under  execution,  and  afterward  the  original  owner  of  the  property  recovered 
judgment  against  the  principal  sheriff  for  damages  for  the  levy,  it  was  held  that 
the  deputy  might  maintain  an  action  in  his  own  name  against  the  indemnitor, 
who  could  not  be  heard  to  question  the  right  of  the  deputy  to  sue,  as  he  was  not 
affected  by  the  rights  or  equities  existing  between  the  deputy  and  his  principal. 

e.  Actions  by  Sureties  of  Officer.  A  surety  on  the  official  bond  of  an  officer 
who  has  been  compelled  to  pay  out  money  on  account  of  an  act  of  the  officer,  as 
to  which  he  was  indemnified,  may  maintain  an  action  against  the  indemnitors.^^ 

2.  Nature  of  Action.  An  action  on  a  bond  given  to  indemnify  an  officer 
against  the  consequences  of  a  levy  under  process  is  ex  contractu}^ 

3.  Defenses.  It  is  a  good  defense  to  an  action  on  an  indemnity  bond  that 
the  bond  was  obtained  through  fraud,^^  or  that  the  judgment  against  the  indemnitee 
was  obtained  by  default,  through  collusion  between  the  indemnitee  and  the  claimant 
of  the  property,  and  without  notice  to  the  indemnitors.*^  But  it  is  no  defense 
to  an  action  by  a  sheriff  on  an  indemnity  bond,  in  an  attachment  case,  that  after 
the  claimant  got  judgment  against  the  sheriff  for  the  wrongful  attachment,  and 
the  judgment  was  satisfied,  the  sheriff  sold  the  property  at  private  sale  by  direction 
of  plaintiff  in  attachment ;  nor  is  it  any  defense  that  the  sheriff,  instead  of 
paying  the  claim  of  the  party  indemnified  against  after  he  had  paid  the  execution 
creditor,  who  was  the  obligee  in  the  indemnity  bond,  chose  to  pay  the  surplus 
proceeds  of  the  sale  to  the  assignee  of  the  execution  debtor  who  has  since  become 
bankrupt,  and  so  was  damnified.*^  Where  plaintiff  in  attachmiont  indemnified  the 
the  sheriff  against  the  claims  of  a  third  person,  and  an  action  of  replevin  against 
the  sheriff  was  discontinued  by  the  claimant  at  his  own  cost,  but  in  a  subsequent 
action  he  recovered  judgment  against  the  sheriff  for  the  value  of  the  goods,  the 
discontinuance  of  the  replevin  action  was  no  defense  to  the  sheriff's  action  on  the 
indemnity  bond.*^  Where  a  suit  was  brought  against  a  constable  for  levying  on 
property  under  an  execution,  and  the  case  was  submitted  to  arbritration ;  but,  the 
day  fixed  for  the  meeting  of  the  arbitrators  happening  on  Sunday,  the  constable 
agreed  to  a  postponement  to  another  day,  this  postponement  could  not  be  set  up 
as  a  defense  in  an  action  by  the  officer  against  his  indemnitors.*'*  Where  in  an 
action  upon  a  bond  of  indemnity  given  by  defendant  for  not  selling  goods,  a  verdict 


Pac.  171  (holding  that  such  failure  affected 
merely  the  conclusiveness  of  the  judgment 
against  the  sheriff  as  between  him  and  the 
indemnitors)  ;  Wheeler  v.  Sweet,  137  N.  Y. 
435,  33  N.  E.  483  {reversing  on  other  grounds 
16  N.  Y.  Suppl.  836]  ;  Conner  r.  Reeves,  103 
N.  Y.  527,  9  N.  E.  439  [affirming  35  Hun 
507]  ;  Thomas  V.  Johnston,  4  U.  C.  Q.  B. 
110. 

33.  Topliff  V.  Hayes,  20  Vt.  362. 

34.  Lindsey  v.  Parker,  142  Mass.  582,  8 
N.  E.  745. 

35.  Heidenheimer  v.  Johnston,  1  Tex.  App. 
Civ.  Cas.  §  645. 

36.  Actions  by  sureties  generally  sec  Prin- 
cipal AND  Surety,  32  Cyc.  261. 

.  37.  Philbrick  r.  Sliaw,  (i3  N.  IT.  81,  hold- 
ing that  such  an  action  miglit  be  maintained, 
although  the  officer  had  died  insolvent,  and 
that,  although  the  indemnitor  was  a  junior 
attaching  creditor,  under  whose  execution 
the  officer  had  levied,  thereby  incurring  lia- 
bility to  a  senior  attaching  creditor,  it  was 


immaterial  that  the  officer's  returns  on  the 
writs  stated  that  the  indemnitor's  attachment 
was  the  prior  one. 

38.  Leader  r.  Mattingly,  140  Ala.  444,  37 
So.  270. 

39.  Raphael  r.  Goodman,  8  A.  &  E.  565, 
7  L.  J.  Q.  B.  220,  3  N.  &  P.  547,  1  W.  W.  &  H. 
363,  35  E.  C.  L.  733. 

40.  Armour  Packing  Co.  L\  Orrick,  4  Okla. 
061,  46  Pac.  573. 

41.  J^.ni  iu-tt  r.  O'Loughlin,  8  Wash.  260. 
35  V:\v.  10!)!),  holding  that  when  judgment 
was  oMaiiu'd  against  the  ollicor  and  ]niid. 
the  till<^  to  the  ]u-operty  seized  passed  to 
the  sluM-ill  ill  trust  for  plaintiff  in  attachment. 

42.  Corleit  r.  Wilson,  8  U.  C.  Q.  B.  22. 
so  holding  on  the  ground  that  the  sheriff' 
could  not  be  called  upon  to  treat  as  valid, 
with  respect  to  the  indemnitors,  the  very 
claim  against  which  he  had  been  indemnified. 

43.  Bo  we  r.  Krown,  26  X.  V.  Wkly.  Dig. 
47. 

44.  Barber  r.  Wolcott,  15  Pa.  St.  57. 
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and  judgment  against  the  sheriff  in  a  county  court,  which  he  had  been  obhged  to 
pay,  was  alleged,  and  defendant  pleaded  that  he  had  defended  the  action  for  plain- 
tiff, and  moved  for  a  new  trial,  which  was  refused,  and  that  he  then  gave  a  bond 
to  appeal,  according  to  the  statute,  and  applied  to  the  judge  to  certify  the  pro- 
ceedings, but  plaintiff,  without  notice  to  defendant,  and  against  his  will,  paid  the 
money,  by  means  whereof  defendant  was  prevented  from  prosecuting  the  appeal, 
it  was  held  that  whether  or  not  such  plea  would  constitute  a  good  defense  if  proved, 
it  was  not  proved  in  the  case  then  before  the  court,  as  it  appeared  that  no  bond  was 
given  until  the  fifth  day  after  judgment  was  entered  and  that  the  judge  of  the 
county  court  had  refused  to  interfere  on  that  ground,  so  that  the  appeal  was  not 
prevented  by  plaintiff's  payment  as  alleged,  but  by  the  entry  of  the  judgment.*^ 

4.  Limitations.^^  It  has  been  held  that  the  statute  of  limitations  does  not 
begin  to  run  against  an  action  on  a  bond  of  indemnity  for  the  amount  paid  out  by 
the  officer  on  a  judgment  against  him  until  the  time  of  such  payment.*^ 

5.  Parties  - —  Joinder  of  Actions.^^  Under  some  statutes  an  action  on  an 
indemnity  bond  given  to  a  sheriff  for  the  sale  of  goods  taken  in  execution,  although 
it  must  be  brought  in  the  name  of  the  sheriff,  can  only  be  maintained  at  the 
relation  of  the  party  injured. Where  a  deputy  sheriff  took  a  bond  running  to  the 
sheriff  to  indemnify  the  latter  and  all  assisting  him  in  the  execution  of  certain 
process,  an  action  would  lie  in  the  name  of  the  sheriff  for  the  deputy's  benefit, 
without  any  assignment  of  the  cause  of  action. It  has  been  held  that  a  sheriff 
may  maintain  one  action  on  several  bonds  given  to  indemnify  him  on  proceeding 
with  a  sale  of  property  levied  on  under  execution,  so  that  the  court  may  apportion 
the  liability  of  each  bond,  and  of  the  several  sureties  thereon;  but  there  is  also 
authority  for  the  view  that  where  two  plaintiffs  each  execute  a  bond  to  the  sheriff 
to  indemnify  him  for  attaching  the  same  property,  he  must  sue  separately  on  each 
bond.^^  Where  an  officer  obtained  from  the  creditor's  attorney  a  promise  of 
indemnity,  and  the  partner  of  such  attorney  subsequently  adopted  and  ratified 
the  promise  it  was  held  that  the  officer  might  maintain  an  action  on  such  promise 
against  them  jointly.^^ 

6.  Pleading.^^  Where  the  condition  of  an  indemnity  bond  is  that  the  obligors 
will  pay  the  damages  sustained  in  consequence  of  the  seizure  and  sale  of  the  prop- 
erty, the  petition  in  an  action  on  the  bond  must  allege  as  a  breach  of  that  condition 
the  failure  of  the  obligors  to  pay  the  damages  sustained;  but  a  declaration 
alleging  the  execution  of  the  bond,  the  recovery  of  a  judgment  against  the  obligee 
for  the  conversion  of  the  property  attached,  the  payment  of  such  judgment,  and  the 
failure  of  the  obligors  to  indemnify  him,  is  sufficient  after  verdict  to  support  a 
judgment  for  plaintiff .^'^  Where  the  complaint  in  an  action  on  a  bond  of  indemnity 
to  a  sheriff  does  not,  on  its  face,  show  that  the  creditor  executing  the  bond  and  the 
sheriff  connived  to  do  an  illegal  act,  and  that  the  bond  was  given  for  the  furtherance 
thereof,  a  demurrer  to  the  complaint  on  the  ground  that  the  bond  was  given  to 
indemnify  the  sheriff  from  any  claim  which  might  result  from  the  seizure  of  exempt 


45.  Kingsmill  f.  Weller,  16  U.  C.  Q.  B. 
479. 

46.  See,  generally,  Limitations  of  Ac- 
tions, 25  Cyc.  963." 

47.  Benson  i;.  Caulfield,  64  Nebr.  101,  103, 
89  N.  W.  664,  where  it  is  said:  "That  the 
making  of  this  payment  under  compulsion 
of  the  judgment  was  a  '  harm  and  damage ' 
arising  out  of  the  levy  of  the  execution  pro- 
cured by  means  of  this  indemnity  bond,  seems 
clear.  If  so,  it  was  a  new  breach  of  the  con- 
dition of  the  bond  and  recoverable  for,  inde- 
pendently of  the  question  whether  there  could 
have  been  a  recovery  for  the  breach  caused 
by  the  mere  rendition  of  the  judgment.  If 
this  is  true,  the  statute  of  limitations  would 
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not  begin  to  run  as  to  this  breach  of  the 
bond  until  the  time  of  payment." 

48.  See,  generally,  Baeties,  30  Cyc.  1. 

49.  See,  generally,  Joinder  and  Splitting 
OF  Actions,  23  Cyc.  376. 

50.  Lewis  t\  Adams,  6  Leigh  (Va.)  320. 

51.  Stillwell  V.  Hurlbert,  18  N.  Y.  374. 

52.  League  r.  Collins,  134  N.  C.  62,  45 
S.  E.  1035. 

53.  White  f.  Fratt,  13  Cal.  521. 

54.  Marsh  i'.  Gold,  2  Bick.  (Mass.)  285. 

55.  See,  generally,  Bleading,  31  Cyc.  1. 

56.  Brock  v.  Church,  5  Ky.  L.  Rep. 
855. 

57.  Mever  i;.  Burcell,  214  111.  62,  73  N.  E. 
392  [affirming  114  IlL  App.  472]. 
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property  cannot  be  sustained. An  objection  to  a  demand  in  an  action  by  a 
sheriff  on  an  indemnity  bond  received  by  Mm,  based  on  expenses  incurred  by  the 
sheriff  in  his  efforts  to  adjust  the  case  by  inducing  defendants  to  pay  the  judgment 
against  him,  cannot  be  raised  by  demurrer,  but  the  remedy  is  by  motion  to  strike.^'* 
In  a  suit  by  a  sheriff  upon  several  indemnity  bonds,  the  objection  of  a  misjoinder  of 
causes  of  action  must  be  taken  by  demurrer,  and  where  defendants  jointly  answer 
the  objection  is  waived. "^"^  Nil  debet  is  not  a  proper  plea  to  an  action  by  a  sheriff 
on  a  bond  of  indemnity  given  to  him  to  make  a  levy  under  an  attachment.®^  A 
release  of  the  sureties  on  the  bond  must  be  specially  pleaded  in  order  to  be  avail- 
able.®^ Where  to  a  plea  of  non  damnificatus  to  an  action  on  an  indemnity  bond 
given  b}^  defendant  to  the  sheriff,  for  seizing  and  selling  goods  as  the  property  of 
a  certain  person  on  an  execution  of  defendant  against  such  person,  plaintiff  replied 
a  judgment  and  execution  against  the  person  in  question  at  the  suit  of  defendant; 
that  the  sheriff  was  about  to  return  the  writ  nulla  bona/'  and  that  defendant 
gave  the  bond  to  the  sheriff  to  seize  certain  goods  as  goods  of  the  execution  defend- 
ant; that  the  sheriff  did  accordingly  seize  and  sell,  and  that  he  paid  the  money 
arising  from  the  sale  to  defendant ;  that  an  action  of  trespass  for  seizing  and  selling 
the  goods  had  been  brought  against  the  sheriff  by  their  owner,  and  a  judgment 
for  a  certain  amount  recovered  against  him  in  the  district  court;  and  so  he  was 
damnified  —  the  replication  was  good  on  general  demurrer.®^ 

7.  Issues,  Proof,  and  Variance.®*  In  an  action  by  a  sheriff  on  an  indemnity 
bond  to  recover  the  amount  of  a  judgment  rendered  against  him  in  a  suit  by  a  party 
claiming  the  property  levied  on,  the  only  question  is  whether  the  judgment  is 
included  in  the  terms  of  the  bond,®^  and  the  merits  of  the  action  in  which  the  judg- 
ment was  rendered  against  the  sheriff  cannot  be  inquired  into,®®  unless  an  issue  of 
fraud  or  collusion  in  such  judgment  is  raised.®^  An  allegation  that  a  bond  was 
obtained  by  fraud  of  the  sheriff  is  sustained  by  proof  that  it  was  obtained  by 
fraud  of  a  sheriff's  officer;  ®^  and  there  is  no  material  variance  between  an  allega- 
tion that  the  officer  paid  the  judgment  against  him  and  proof  that  it  was  paid 
through  him  by  one  of  the  sureties  on  his  official  bond.®^  But  under  a  plea  that 
plaintiff  was  damnified  by  his  own  wrong,  defendant  cannot  show  that  the  sheriff 
incurred  the  damages  complained  of  irrespective  of  the  execution  of  the  writ  to 
which  the  indemnity  related.'^  Allegations  in  the  petition  that  the  obligees 
agreed  to  indemnify  the  sheriff,  '^and  hold  him  free  and  harmless  from  all  trouble, 
loss,  suits,  costs,  and  judgments  resulting  from  the  service  of  said  order  of  attach- 
ment and  the  sale  of  all  or  any  goods  or  chattels  taken  thereunder,  are  so  repugnant 
to  a  recital  in  the  bond  that  the  condition  is  "to  hold  him  (the  sheriff)  harmless 
from  all  loss  and  damage  by  reason  of  such  levy,"  as  to  require  the  sustaining  of  a 
motion  to  strike  such  allegations.^^ 

8.  Evidence.'^  In  order  to  entitle  a  sheriff  to  recover  upon  a  bond  indem- 
nifying him  against  all  actions,  suits,  judgments,  etc.,  he  must  show  a  judgment 
entered  in  proper  form  against  him;  ^'  and  where  the  bond  is  to  indemnify  the 


58.  Whinnery  i\  Wiley,  38  Colo.  203,  88 
Pac.  171. 

59.  Whinnery  r.  Wiley,  38  Colo.  203,  88 
Pac.  171. 

60.  Teague  v.  Collins,  134  N.  C.  62,  45 
S.  E.  1035. 

61.  Butler  v.  Alcus,  51  Miss.  47,  liolding 
that  the  bond  was  not  such  a  bond  for  the 
payment  of  money  as  was  contemjilatod  by 
Code  (1871),  §  000. 

62.  Leader  r.  Mattingly,  140  Ala.  444,  37 
So.  270. 

63.  Hamilton  v.  McFarland.  (East  T.  3 
Vict.)  3  Ont.  Case  Law  Dig.  0424. 

64.  See,  generally,  Pleading,  31  Cyc. 
670. 


65.  Omaha  Carpet  Co.  r.  Clapp,  2  Xebr. 
(Unoff.)  406,  89  N.  W.  246. 

66.  Omaha  Cari)et  Co.  r.  Clapp,  2  Xebr. 
(Unofl".)  406,  89  N.  W.  246. 

67.  Omaha  Cari^ot  Co.  r.  Clapp,  2  Xebr. 
(UnolT.)  400,  89  X.  W.  246. 

68.  Ra])haol  r.  Coo(hnan,  8  A.  &  E.  565, 
7  L.  J.  Q.  B.  220.  3  X.  &  P.  547.  1  W.  W.  &  H. 
363,  35  E.  C.  L.  733. 

69.  Benson  r.  Canllield.  64  Xobr.  101.  80 
X.  W.  664. 

70.  Corbott  r.  Wilson,  8  U.  C.  Q.  B.  22. 

71.  Cardnor  r.  Cooper,  9  Kan.  App.  587. 
58  Pac.  230,  60  Pac.  540. 

72.  See.  ocnorallv.  EviniCNCE,  16  Cyc.  821. 

73.  Put  tan  r.  Vnuiicv,  9  U.  C.  C.  P.  16. 
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officer  for  selling  under  a  particular  execution,  he  must  show  that  he  sold  under  ! 
the  execution  mentioned  in  the  bond  in  order  to  recover  thereon.'^*  Where  the  | 
statute  requires  a  bond  of  indemnity  to  a  sheriff  to  make  a  levy  under  an  attach-  ' 
ment  to  be  returned  with  the  papers  in  the  attachment  suit,  and  on  a  suit  on  i 
such  a  bond  the  plea  denies  that  it  was  returned  with  the  papers,  and  plain- 
tiff in  his  replication  avers  that  it  was  so  returned,  he  holds  the  affirmative 
of  the  issue,  and  must  prove  it.'^^  Parol  evidence  of  the  contents  of  the  sheriff's 
answer  in  the  suit  against  him  is  admissible  where  the  proper  foundation  for  such 
evidence  is  laid  by  showing  that  the  answer  had  been  removed  from  the  files  of 
that  case  to  be  used  as  evidence  in  another  case  and  could  not  be  found. '^^  In  an 
action  on  an  indemnifying  bond  given  by  an  execution  creditor,  the  fact  that 
defendant  in  execution,  without  the  consent  of  the  sheriff,  took  and  sold  the  goods 
which  had  been  levied  on,  is  not  admissible. '^^  In  an  action  by  a  sheriff  upon  a 
bond  indemnifying  him  for  a  levy  and  sale  under  an  execution,  where  a  recovery 
has  been  had  against  him  by  a  third  person  claiming  the  property  sold,  it  is  proper 
for  defendants  to  prove,  in  mitigation  of  damages,  the  amount  received  by  the 
sheriff  on  the  sale.'^^  Where  the  obligors  in  a  bond  of  indemnity  had  agreed 
to  pay  counsel  fees  incurred  by  the  sheriff,  proof  of  the  payment  of  a  certain 
amount  was  sufficient  to  support  a  recovery  without  proof  that  such  amount  was 
reasonable,  where  the  reasonableness  thereof  was  attacked  by  neither  the  answer 
of  defendants  nor  evidence  at  the  trial. 

9.  Trial.^^  Where  an  indemnified  sheriff  is  sued  for  trespass,  and  plaintiff 
recovers,  and  a  suit  is  afterward  brought  on  the  indemnity  bond  by  the  sheriff, 
the  legality  of  the  act  which  was  the  basis  of  the  action  against  the  officer  cannot 
be  again  inquired  into,  especially  where  the  indemnifier  had  notice  of  the  suit  for 
damages,  which,  if  recovered,  he  is  bound  to  make  good.^^  It  is  within  the  dis- 
cretion of  the  court  to  refuse  to  permit  the  sureties  to  file  during  the  trial  a  plea 
setting  up  a  release  to  themselves  from  liability  on  the  bond.^^  Whether  the 
judgment  against  the  officer  was  fraudulent  or  collusive  is  a  question  for  the  jury.^^ 
In  an  action  by  a  sheriff  on  an  indemnity  bond  to  secure  him  from  liability  for 
seizing  property  which  he  should  deem  to  belong  to  the  execution  debtor,  defend- 
ants are  entitled  to  a  charge  that  they  are  entitled  to  a  verdict,  if  the  sheriff  did 
not  judge  that  the  property  seized  belonged  to  the  debtor.^*  In  an  action  by  a 
sheriff  on  a  bond  given  to  indemnify  him  on  a  levy  of  execution,  it  is  error  to 
instruct  that,  in  order  to  deprive  the  sheriff  of  his  indemnity  by  reason  of  miscon- 
duct of  an  auctioneer  employed  by  him,  something  more  than  mere  negligence  or 
misconduct  on  the  part  of  the  auctioneer  must  be  shown,  and  that  fraud  must  be 
shown. 

10.  Judgment.  In  an  action  by  a  sheriff  on  a  verbal  agreement  to  indemnify 
him  for  seizing  certain  property  on  execution,  the  clerk  may  enter  judgment  on 
default  of  defendant  in  not  answering  after  his  demurrer  has  been  overruled. 

11.  Review.^^    Objections  not  interposed  in  the  trial  court  cannot  be  urged 


74.  Dickinson  v.  Jones,  34  N.  C.  45. 

75.  Butler  r.  Alcus,  51  Miss.  47. 

76.  Meyer  v.  Pureell,  214  111.  62,  73  N.  E. 
392  [affirming  114  111.  App.  472]. 

77.  Norris  v.  Brunswick,  73  Mo.  256,  hold- 
ing that  such  evidence  could  not  be  admitted, 
either  as  tending  to  disprove  plaintiff's  claim 
of  title  or  for  the  purpose  of  diminishing  the 
amount  of  his  recovery. 

78.  O'Brien  v.  McCann,  58  N.  Y.  373,  hold- 
ing that  the  onus  is  then  upon  the  officer  to 
show  that  he  has  paid  or  is  liable  to  pay  a 
portion  of  such  receipts  to  another. 

79.  Grant  1-.  Tefft,  7  N.  Y.  Suppl.  129  \af- 
firmed  in  16  Daly  49,  8  N.  Y.  Suppl.  465]. 

80.  See,  generally,  Trial. 
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81.  lilies  r.  Fitzgerald,  11  Tex.  417. 
Conclusiveness  on  indemnitors  of  judgment 

against  sheriff  generally  see  supra,  VI,  0,  5. 

82.  Leader  v.  Mattingly,  140  Ala.  444,  37 
So.  270. 

83.  Dunn  v.  National  Surety  Co.,  80  N.  Y. 
App.  Div.  605,  80  N.  Y.  Suppl.  744  laffirmed 
in  178  N.  Y.  552,  70  N.  E.  1098]. 

84.  O'Donohue  v.  Simmons,  36  Hun  (N.  Y.) 
331. 

85.  O'Donohue  v.  Simmons,  58  Hun  (N.  Y.) 
467,  12  N.  Y.  Suppl.  843. 

86.  See,  generallv,  Judgments,  23  Cyc.  623, 

87.  Stark  v.  Raney,  18  Cal.  622. 

88.  See,  generallv,  Appeal  and  Ebroe,  2 
Cyc.  474;  Review,  34  Cyc.  1695. 
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on  appeal.  Where  in  an  action  by  the  sheriff  against  the  obhgors  in  his  indemnity 
bond  to  recover  the  amount  of  a  judgment  paid  by  him,  which  was  recovered 
against  him  by  defendants  in  attachment,  the  judgment  in  the  suit  against  the 
sheriff  is  offered  in  evidence,  and  it  appears  by  the  language  of  the  trial  court  that 
the  sole  ground  of  recovery  was  the  sheriff's  wrongful  refusal,  subsequent  to  the 
vacating  of  the  attachment,  to  surrender  the  property  on  demand,  no  presumption 
can  be  entertained  on  appeal  that  there  was  evidence  tending  to  establish  the 
sheriff's  liability  under  the  attachment. 

12.  CosTS.^^  Where,  on  default  of  defendant  in  an  action  on  an  indemnity 
bond,  a  referee  was  appointed  to  assess  the  sheriff's  damages,  but  the  default 
was  subsequently  opened  by  an  order  which  did  not  tax  the  fees  of  the  referee, 
such  fees  were  a  proper  item  of  disbursement  to  be  taxed  in  the  costs  on  final 
judgment  for  the  sheriff. 

vn.  Actions    Against  Officers  or  Indemnitors.^* 

A.  Right  of  Action  —  1.  In  General.  The  sheriff  is  liable  to  a  civil  action 
for  failure  to  levy  or  execute  process,^^  releasing  property  levied  on,®^  levying 
on  exempt  property  and  selling  the  same,^^  seizing  or  levying  on  property  not 
belonging  to  defendant  in  the  process  under  which  he  acts  ^  and  selling  the 


89.  Omaha  Carpet  Co.  v.  Clapp,  2  Nebr. 
(Unoff.)  406,  89  N.  W.  246,  so  holding  as  to 
an  objection  that  the  sheriff's  cause  of  action 
was  barred  by  the  statute  of  limitations. 

90.  Bowe  i\  Wilkins,  105  N.  Y.  322,  11 
N.  E.  839. 

91.  See,  generally,  Costs,  11  Cyc.  1. 

92.  Bowe  V.  Brown,  26  N.  Y.  Wkly.  Dig.  47. 

93.  See,  generally.  Actions,  1  Cyc.  634. 

94.  With  respect  to  actions  against  in- 
demnitors, an  indemnity  to  the  sheriff  may, 
as  has  been  seen,  operate  either:  (1)  As 
a  protection  for  the  sheriff  and  his  sureties 
see  supra,  VI,  L,  1 ;  ( 2 )  as  a  protection  for 
the  claimant  of  property  seized  see  supra, 
VI,  L,  2;  or  (3)  as  a  substitute  for  the  lia- 
bility of  the  sheriff'  see  supra,  VI,  L,  3. 
In  the  two  last  mentioned  aspects  the  lia- 
bility of  the  indemnitors  is  the  same  as  that 
of  the  sheriff  where  no  indemnity  is  given, 
and  hence  it  is  deemed  proper  to  treat  in 
this  chapter  actions  by  the  injured  person 
against  the  indemnitors  as  well  as  against 
the  sheriff.  Matters  relating  to  actions 
by  the  sheriff  or  his  sureties  against  the  in- 
demnitors have  already  been  discussed.  See 
supra,  VI,  Q. 

95.  Groom  v.  Pickett,  4  Bush  (Ky.)  372; 
Douglass  r.  Baker,  9  Mo.  41;  Wefclierby  v. 
Foster,  5  Vt.  136;  Creighton  r.  Daniels,  2 
Nova  Scotia  304.  See,  generally,  supra,  V, 
C,  1. 

96.  Connecticut. — Crocker  v.  Waldo,  2  Root 
251. 

Delaware. —  State      Fowler,  4  Harr.  358. 
7'7oruZa.— Johnson  v.  Price,  47  Fla.  205,  36 
So.  1031. 

'Ncu:  York. —  Packard  r.  Hesterberg,  48 
Misc.  30,  96  N.  Y.  Suppl.  72. 

Virginia. — ^  Ronald  v.  Bentley,  4  Hen.  &  M. 
461. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  260;  and,  generally,  supra,  V,  C,  1. 

97.  Lowenberg  r.  Jefferies,  74  Fed.  385. 
See,  generally,  supra,  V,  F,  2. 


98.  Amend  v.  Murphy,  69  111.  337;  Allen 
V.  Coates,  29  Minn.  46,  11  N.  E.  132;  Strong 
t\  Combs,  68  Nebr.  315,  94  N.  W.  149;  Pad- 
dock V.  Balgord,  2  S.  D.  100,  48  N.  W.  840. 
See,  generally,  supra,  V,  E,  12,  b. 

99.  Amend  f.  Murphy,  69  111.  337;  Allen 
V.  Coates,  29  Minn.  46,  11  N.  W.  132;  Strong 
V.  Combs,  68  Xebr.  315,  94  N.  W.  149.  See, 
generally,  supra,  V,  G,  13. 

The  owner  of  the  property  may  waive  the 
statutory  penalty  and  sue  for  and  recover  the 
value  of  the  property.  ■  Amend  v.  Murphy,  69 
111.  337. 

1.  Arkansas. —  Moores  V.  Winter,  67  Ark. 
189,  53  S.  W.  1057. 

California. —  Richey  f.  Haley,  138  Cal.  441, 
71  Pac.  499. 

Illinois. — ^Hanchett  V.  Williams,  24  111.  App. 
56. 

/oica.—  Cheadle  f.  Guittar,  68  Iowa  680,  28 
N.  W.  14. 

Kansas. — ■  Huev  v.  Brimer,  9  Kan.  App. 
149,  58  Pac.  48e5. 

Kentucki/. —  Vaughn  r.  Justice,  78  S.  W. 
424,  25  Ky.  L.  Rep.  1666. 

Louisiana. — ■  Macias  r.  Lorio,  43  La.  Ann. 
289,  8  So.  886. 

Maine. — ■  Lothrop  i\  Arnold,  25  Me.  136, 
43  Am.  Dec.  256. 

Maryland.— TriehQY  r.  Blochor.  10  "Md.  14. 

Massachusetts. — Stearns  r.  Doan,  129  ]\Iass. 
139;  Codnian  r.  Freeman,  3  Cush.  306;  Stick- 
nev  r.  Davis.  16  Pick.  19;  Woodbury  V.  Long, 
8  Pick.  543.  19  Am.  Dec.  345. 

M  Ississi ppi. — ^  Perrv  r.  Lewis.  49  ^liss.  443. 

.l//,s\s'o?,;/.— State      AfcKollop,  40  :\ro.  184. 

Xchraska. —  Benson  r.  Canlliold,  64  Nebr. 
101,  89  N.  (104. 

Neio  Jfaiiipshirc—UiWi^  r.  Hoitt,  IS  N.  H. 
386. 

Xeio  Jcrsci/. — •  Browning  r.  Skillman,  24 
N.  J.  L.  351.' 

Ar(P  York. —  ^Manning  Koonan.  73  N.  Y. 
45;  Hill  r.  Page.  108  N.  Y.  App.  Div.  71,  95 
N.  Y.  Suppl.  465;  Einstein  r.  Dunn,  61  N.  Y. 
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same,^  seizing  property  in  the  custody  of  the  law,^  seUing  property  attached  on 
mesne  process  without  the  consent  of  the  creditor  and  owner,  or  otherwise  than  by 
the  mode  prescribed  by  statute/  failure  to  collect  money,^  failure  or  refusal  to  pay 
over  money  collected  by  him  ^  or  in  his  official  custody,^  loss  of  property  in  his 
official  custody  ^  or  negligently  permitting  the  ^ame  to  be  damaged,®  misapplying 
the  proceeds  of  a  sale,^°  failure  to  sell  property  levied  on,^^  failure  to  return  process,^^ 


App.  Div.  195,  70  N.  Y.  Suppl.  520  [affirmed 
in  171  N.  Y.  648,  63  K  E.  1116] ;  Carpenter 
V.  Lott,  31  Hun  349;  Hodge  v.  Adee,  2  Lans. 
314;  Haskins  v.  Kellv,  1  Rob.  160,  1  Abb. 
Pr.  N.  S.  63;  Moore  v.  Hillabrand,  16  Abb. 
N.  Cas.  477. 

'North  Dakota. — 'Mariner  v.  Wasser,  (1908) 
117  N.  W.  343. 

Pennsylvania. —  Kitchen  v.  McCloskey,  150 
Pa.  St.  376,  24  Atl.  688,  30  Am.  St.  Rep. 
811;  Dixon  v.  White  Sewing-Mach.  Co.,  128 
Pa.  St.  397,  18  Atl.  502,  15  Am.  St.  Rep. 
683,  5  L.  R.  A.  659;  Nagle  v.  Mullison,  34 
Pa.  St.  48. 

Vermont.— ^m\t\  v.  McCall,  48  Vt.  422. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  260 ;  and,  generally,  supra,  V,  E, 
14. 

2.  Illinois. — ^  Hanchett  V.  Williams,  24  111. 
App.  56. 

loioa. —  Nutter  v.  Ricketts,  6  Iowa  92. 

Louisiana. —  Maeias  v.  Sheriff,  43  La.  Ann. 
289,  8  So.  886. 

Maine. — ■  Lothrop  v.  Arnold,  25  Me.  136,  43 
Am.  Dec.  256. 

Massachusetts. — •  Bryant  v.  Clifford,  13 
Mete.  138. 

New  Jersey. — -Browning  v.  Skillman,  24 
N.  J.  L.  351. 

New  York.—  m\\  v.  Page,  108  N.  Y.  App. 
Div.  71,  95  N.  Y.  Suppl.  465. 

Pennsylvania. — ■  Kitchen  v.  McCloskey,  150 
Pa.  St.  376,  24  Atl.  688,  30  Am.  St.  Rep.  811; 
Dixon  V.  White  Sewing-Mach.  Co.,  128  Pa. 
St.  397,  18  Atl.  502,  15  Am.  St.  Rep.  683,  5 
L.-  R.  A.  659. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  260;  and,  generally,  supra,  V,  G, 
11. 

One  who  is  either  the  sole  owner  or  the 
owner  in  common  with  defendant  in  the  proc- 
ess of  the  goods  sold  may  sue  the  officer  for 
the  conversion.  Bryant  i\  Clifford,  13  Mete. 
(Mass.)  138. 

The  levying  on,  carrying  away,  and  sale 
constitute  a  single  trespass,  and  although 
the  acts  took  place  upon  different  days,  plain- 
tiff cannot  be  put  to  his  election  as  to  which 
he  will  proceed  upon.  Browning  v.  Skillma.n, 
24  N.  J.  L.  351. 

3.  Huntley  r.  Bacon,  15  Conn.  267;  Walker 
V.  Foxcroft,'2  Me.  270;  Dearborn  v.  Kelley, 
3  Allen  (Mass.)  426;  Robinson  v.  Ensign,  6 
Gray  (Mass.)  300.  See,  generally,  supra,  V, 
E,  12,  c. 

Suit  by  deputy  against  sheriff. — Where  a 
deputy  sheriff*  attaches  goods,  and  another 
deputy  of  the  same  sheriff  attaches  and  takes 
the  same  goods  out  of  his  possession  by  virtue 
of  another  precept  against  the  same  debtor, 
the  deputy  who  made  the  first  attachment 
may   maintain   an    action    for   this  injury 
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against  the  sheriff  himself.  Walker  v.  Fox- 
croft,  2  Me.  270;  Robinson  v.  Ensign,  6  Gray 
(Mass.)  300. 

4.  Ross  V.  Philbrick,  39  Me.  29,  holding 
that  in  such  case  the  pendency  of  the  action 
in  which  the  property  was  attached  presents 
no  obstacle  to  an  immediate  suit  by  the 
owner. 

5.  Crane  v.  Lewis,  4  La.  Ann.  320.  See, 
generally,  supra,  V,  H,  2. 

6.  Colorado. —  Cramer  v.  Oppenstein,  16 
Colo.  495,  27  Pac.  713. 

Massachusetts. — ■  King  v.  Rice,  12  Cusb. 
16L 

Missouri. — 'Evans  v.  Hays,  1  Mo.  697. 

NeiD  York.— mi&on  v.  Kerr,  59  N.  Y.  224 
[affirming  2  Thomps.  &  C.  299];  Crane  v. 
Dygert,  1  Wend.  534;  Armstrong  v.  Garrow, 
G  Cow.  465. 

Pennsylvania. — ■  Enterline  v.  Comrey,  15  Pa. 
Co.  Ct.  627. 

South  Carolina. —  State  V.  Sheriff,,  1  Mi" 
145. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  260;  and,  generally,  supra,  V,  H 
17. 

Where  the  sheriff  retains  moneys  above  h* 
proper  fees  and  costs,  the  party  entitled  to 
the  surplus  may  recover  the  same  by  action. 
Cramer  v.  Oppenstein,  16  Colo.  495,  27  Pac. 
713,  holding  that  in  such  cases  the  remedy 
is  not  limited  to  a  proceeding  to  retax  the 
sheriff's  fees  and  costs,  although  that  course 
may  be  pursued,  nor  to  a  suit  for  treble  dam 
ages  under  the  statute. 

7.  Munger  v.  Sanford,  144  Mich.  323,  10 
N.  W.  914.    See,  generally,  V,  H,  17. 

8.  Conover  v.  Com.,  2  A.  K.  Marsh.  (Ky. 
566,  12  Am.  Dec.  451.  See,  generally,  supr 
V,  F,  1. 

Where  property  of  a  tenant  in  common  is 
attached  and  receipted  for,  and  left  in  the 
possession  of  the  cotenant,  who  before  the 
attachment  is  dissolved  sells  it,  no  action 
can  be  maintained  against  the  officer  by  the 
debtor,  but  his  only  remedy  is  by  an  action 
against  his  cotenant  for  his  share  of  the 
avails.    Frost  v.  Kellogg,  23  Vt.  308. 

9.  Briggs  V.  Taylor,  35  Vt.  57.  See,  gen- 
erally, supra,  V,  F,  1. 

10.  Enterline  v.  Comrey,  15  Pa.  Co.  Ct. 
627.    See,  generally,  supra,  V,  H,  16. 

11.  Hamner  v.  Griffith,  1  Grant  (Pa.)  193. 
See,  generally,  supra,  V,  G,  32. 

12.  Georgia.— Wood  v.  Hunt,  23  Ga.  379. 
Kentucky.— Groom    v.    Pickett.    4  Bush 

372. 

New  YorA;.— McKinley  v.  Tucker,  6  Lans. 
214;  Brown  V.  Jones,  1  Hilt.  204,  3  Abb.  Pr. 
80;  Wilson  V.  Wright,  9  How.  Pr.  459;  Burk 
i;.  Campbell,  15  Johns.  456. 

Tennessee. —  Chaffin  V.  Stuart,  1  Baxt.  296. 
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making  a  false  return/'^  permitting  an  escape  of  one  arrested  under  civil  process/'' 
and  in  general  any  official  default  or  misconduct  by  which  injury  is  caused. 
Under  a  statute  authorizing  suit  against  an  officer  who  has  made  a  wrongful 
delivery  of  property  replevied,  an  action  cannot  be  maintained  against  a  constable 
for  retaining  property  taken  under  a  replevin  writ  after  the  action  is  dismissed, 
where  an  appeal  is  taken.^^ 

2.  Injury  to  Complainant  as  Natural  Consequence  of  Default.  In  order  to 
support  a  civil  action  against  the  sheriff  it  is  necessary  that  the  complaining 
party  shall  have  sustained  some  injury  through  the  act  or  default  of  the  officer/^ 


«  Virginia. —  Ronald  v.  Bentley,  4  Hen.  &  M. 
461. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  260;  and,  generally,  supra,  V,  J,  1. 

13.  Whitaker  v.  Sumner,  7  Pick.  (Mass.) 
551,  19  Am.  Dec.  298;  Clough  V.  Monroe,  34 
N.  H.  381;  Watson  r.  Brennan,  39  N.  Y. 
Super.  Ct.  81  \_reversed  on  other  grounds  in 
66  N.  Y.  621];  Stoors  v.  Kelsey,  2  Paige 
(N.  Y.)  418.  But  compare  Piedmont  Mfg. 
Co.  v.  Buxton,  105  K  C.  74,  11  S.  E.  264, 
holding  that  as  the  statutes  provide  only 
for  an  amercement,  on  motion,  for  the  failure 
of  a  sheriff  to  make  "  due  and  proper "  re- 
turn of  process,  a  civil  action  will  not  lie 
for  such  failure.    See,  generally,  supra,  V,  J,  4. 

14.  Alabama. —  Sawyer  v.  Ballew,  4  Port. 
116. 

Connecticut. — ■  Hart  v.  Stevenson,  25  Conn. 
499. 

Illinois.— V\\\m\Q\gh  v.  Cook,  13  111.  669. 

l<lew  Forfc.— Smith  v.  Knapp,  30  N.  Y. 
581;  Beckwith  v.  Smith,  4  Lans.  182. 

South  Carolina. —  Boyce  v.  Barksdale,  4 
McCord  141. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables." §  260;  and,  generally,  supra,  V,  K, 
7;  and  Prisons,  32  Cyc.  343. 

15.  See  Hutchins  v.  Lee,  Walk.  (Miss.) 
293,  holding  that  where  property  sells  for  less 
money  than  it  should  because  of  any  neglect 
in  the  sheriff  to  perform  his  duty,  the  rem- 
edy is  by  an  action  against  such  sheriff  for 
the  damages  sustained. 

16.  Rich  V.  Conley,  64  N.  Y.  Suppl.  333. 

17.  Indiana. —  Harmon  v.  State,  82  Ind. 
197,  holding  that  an  action  cannot  be  main- 
tained against  a  sheriff  who  assumes  to  sell 
land  under  an  execution  already  satisfied  by  a 
levy  on  personal  property,  which,  however, 
has  been  wasted  by  the  sheriff,  as  the  sale 
conveys  nothing. 

i¥aM(f.— Moulton  Jose,  25  Me.  76  (hold- 
ing that  a  surety  in  a  poor  debtor's  bond 
cannot  maintain  an  action  against  the  officer 
for  neglecting  to  return  tlie  execution  on 
which  the  principal  w^as  ai-rested,  with  the 
bond,  into  the  clerk's  office  from  which  it  had 
issued,  within  the  time  prescribed  l\v  law, 
he  not  being  a  party  injured  bv  th(^  noglect)  ; 
Wriglit  r.  Keith,  24  Me.  158'  (holdin'g  that 
a  debtor  who  was  arrested  and  disehavged  on 
taking  the  poor  debtor's  oath  could  not  main- 
tain an  action  against  the  officer  making 
the  arrest  on  the  ground  that  such  officer 
returned  illegal  fees  by  reason  of  which 
the  debtor  was  detained  in  prison  longer  than 
he  otherwise  would  have  been). 


Massachusetts. —  Whitney  v.  Blanchard,  2 
Gray  208  (holding  that  no  action  lies  against 
a  constable,  who  has  failed  to  give  bond  aa 
required  by  St.  (1851)  c.  94,  §  2,  for  neglect- 
ing to  serve  process,  since  under  the  statute 
his  act  would  have  been  a  nullit}^  and  hence 
plaintiff  could  not  be  injured  by  his  omis- 
sion to  perform  it)  ;  Bond  r.  Padelford,  13 
Mass.  394  (holding  that  where  a  deputy 
sheriff  attached  personal  property  on  mesne 
process  and  delivered  it  to  a  tliird  person  on 
his  accountable  receipt,  and  the  latter  per- 
mitted the  general  owner  to  retain  it,  and 
later  the  deputy  sheriff  retook  the  property 
from  the  possession  of  such  general  owner, 
the  latter  having  no  right  to  the  possession, 
the  deputy  sheriff''s  act  was  no  injury  to  him, 
and  he  could  not  maintain  an  action  there- 
for). 

Minnesota. — •  Liljengren  r.  Ege,  46  Minn. 
488,  49  N.  W.  250,  holding  that  under  Gen. 
St.  (1878)  c.  90,  §  22,  which  secures  to  me- 
chanics and  laborers  a  preference  of  payment, 
where  a  business  or  its  assets  is  about  to  be 
closed  out  under  process,  and  section  23  which 
provides  that,  in  case  of  attachments  and 
executions  against  the  employer,  it  shall  be 
lawful  for  such  mechanics,  laborers,  or  serv- 
ants to  give  notice  in  writing  of  their  claims, 
and  the.  amount  thereof,  to  the  officer  execut- 
ing the  writ,  at  any  time  before  the  actual 
sale  of  the  property  levied  on,  where  an  officer 
levied  on  the  property  of  such  employer,  the 
sale,  if  made,  was  by  virtue  of  the  writ,  and 
not  by  virtue  of  the  lien  conferred  by  the 
statute,  and  therefore,  if  the  officer  released 
the  levy,  the  lien-holders  liad  no  right  of 
action  against  him;  for,  as  long  as  the  writ 
remained  unexecuted,  it  was  as  if  no  levy 
had  been  made,  and  the  lien-holder  might  en- 
force his  lien  as  before. 

Missouri. —  Duncan  IMatney,  29  ^To.  368, 
77  Am.  Dec.  575. 

'New  York. —  Ray  v.  Hogeboom.  11  Johns. 
433. 

Norlli  Carolina.— JJowvy  r.  Ricli.  (54  X.  C. 
379,  holding  that  where  money  is  paid  by  an 
execution  debtor  to  an  olficer  having  the  exe- 
cution in  his  hands  it  is  at  once,  in  contem- 
])lalion  of  law,  applied  to  the  satisfaction  of 
(he  execution,  and  if  the  officer  misapplies 
the  money  he  is  liable  to  tlie  execution  cred- 
itor alone  and  the  execution  debtor  cannot 
recover  llie  nnmey,  although  the  olficer  prom- 
ised to  return  it  if  not  applied  on  the  execu- 
tion. 

f'rnnsi/li'aitia. —  Dixon  r.  \^■hiio  Sewing 
JMacli.  Co.,  128  Pa.  St.  397,  IS  Atl.  502,  15 
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and  that  the  injury  suffered  shall  have  been  the  legal  and  natural  consequence 
of  the  default  or  misconduct  of  which  complaint  is  made/^  and  not  the  result  of 
the  negligence  of  the  complaining  party. 

3.  Matters  Affecting  Right  of  Action  Against  Sheriff  —  a.  In  General.  An 

action  may  be  maintained  against  a  levying  officer  notwithstanding  the  fact  that 
his  proceedings  up  to  the  time  of  the  commencement  of  the  action  were  regular 
and  legal,  where  after  such  time  and  before  the  trial  he  is  guilty  of  acts  which 


Am.  St.  Rep.  683,  5  L.  R.  A.  659 ;  Hamner  v. 
Griffith,  1  Grant  193,  holding  that  a  junior 
execution  creditor  cannot  recover  against  the 
sheriff  for  failure  to  sell  under  his  execution, 
where  the  sheriff  liad  senior  executions  in  his 
hands  which  had  been  levied  on  the  same 
goods,  and  which  equaled  or  exceeded  their 
value. 

South  Carolina. — Gains  r.  Downs,  Harp.  72, 
holding  that  an  execution  plaintiff  could  not 
hold  a  sheriff  liable  for  failure  to  produce 
property  levied  on,  where  there  were  prior 
executions  equaling  or  exceeding  the  value  of 
the  property. 

Tennessee.—  Whitly  v.  Steakly,  3  Baxt.  393, 
holding  that  one  who  parted  with  his  title 
to  property  before  the  levy  of  an  attachment 
thereon  is  not  entitled  to  recover  damages 
against  the  sheriff  making  the  levy. 

Texas.— ^mith  v.  Perry,  18  Tex.  510,  70 
Am.  Dec.  295. 

Vermont. —  West  River  Bank  r.  Gorham,  38 
Vt.  649;  Burroughs  V.  Wright,  16  Vt.  619 
(holding  that  where  an  officer,  having  at- 
tached property,  levied  an  execution  on  the 
same  property,  subject  to  such  attachment, 
and  the  execution  in  the  suit  in  which  the 
attachment  was  made  was  put  into  the  hands 
of  another  officer  in  season  to  charge  the 
property,  and  the  first  officer  proceeded  and 
sold  the  property  on  the  execution  in  his 
hands,  and  then  tendered  to  the  second  officer 
the  amount  of  the  execution  which  he  held, 
together  with  his  fees,  the  second  officer  could 
not  refuse  such  tender,  and  commence  an  ac- 
tion against  the  first  officer  for  his  proceed- 
ings with  the  property)  ;  Fletcher  v.  Bradley, 
12  Vt.  22,  36  Am.  Dec.  324. 

Virginia. —  Governor  v.  Williams,  12  Leigh 
508. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  260., 

Misapplication  of  proceeds  of  sale. — A  sher- 
iff' who  applies  the  proceeds  of  the  sale  of 
property  made  on  execution,  which  are  insuffi- 
cient to  satisfy  the  execution,  to  a  prior  judi- 
cial mortgage,  cannot  be  sued  for  the  money 
by  the  debtor,  as  the  debtor's  only  right  is  to 
see  that  the  proceeds  are  applied  to  the  exe- 
cution.   Sittig  V.  Morgan,  5  La.  Ann.  574. 

Injury  sufficient  to  support  action. — ^Where 
a  return,  headed  with  the  name  of  the  state 
of  Vermont  and  one  of  its  counties,  stated 
that  a  copy  of  a  petition  of  foreclosure  was 
left  with  b,  one  of  the  defendants  in  the 
process,  and  no  place  was  specified  in  the 
return  where  such  process  was  left  with  D, 
and  in  fact  it  was  delivered  to  him  by  de- 
fendant, a  Vermont  sheriff,  in  the  state  of 
New  Hampshire,  and  D  did  not  appear  in  the 
cause,  and  a  decree  of  foreclosure  was  taken 
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against  him,  without  any  continuance  of  the 
cause,  and  a  short  time  fixed  for  redemption, 
upon  the  expiration  of  which,  without  pay- 
ment, the  tenant  of  D,  then  in  possession  ,of 
the  premises,  was  ousted  by  virtue  of  the 
decree,  it  was  held  that  D  had  sustained  suffi- 
cient damage  to  maintain  an  action  against 
the  sheriff  for  making  a  false  return.  Davis 
V.  Richmond,  35  Vt.  419. 

An  action  on  a  bond  of  indemnity  may  be 
prosecuted  in  the  name  of  the  sheriff  or  other 
officer  to  whom  it  was  given,  without  proving 
that  any  damage  was  sustained  by  such  offi- 
cer. Carrington  v.  Anderson,  5  Munf.  (Va.) 
32. 

A  prosecutris  in  bastardy  proceedings  has 

no  right  of  action  against  a  constable  for  an 
escape  of  defendant  after  arrest  and  before 
sentence.  Booz  v.  Engarman,  18  Pa.  St.  263. 
Contra,  Lantz  r.  Lutz,  8  Pa.  St.  405. 

Where  the  statute  imposes  an  absolute  lia- 
bility upon  an  officer  as  a  consequence  of  an 
official  default,  damage  to  plaintiff  is  not 
necessary  to  support  an  action  against  the 
officer.  Douglass  v.  Baker,  9  Mo.  41,  so  hold- 
ing under  a  statute  making  the  sheriff  liable 
for  the  full  amount  of  the  execution  where 
he  failed  to  levy. 

18.  Speller  v.  Lee,  43  Ala.  381  (holding 
that  an  execution  debtor  has  no  cause  of  ac- 
tion against  the  sheriff  for  his  eviction  from 
his  land  under  a  void  execution  sale)  ;  Hul- 
linger  v.  Worrell,  83  111.  220  (holding  that 
where  an  assailant  with  a  deadly  weapon  is 
carelessly  permitted  by  a  sheriff  to  escape 
from  his  custody,  another  person  afterward 
put  to  expense  to  have  him  bound  over  to 
keep  the  peace  cannot  maintain  an  action  on 
the  case  against  the  sheriff  to  recover  for  the 
same)  ;  Duncan  v.  Matney,  29  Mo.  368,  77 
Am.  Dec.  575;  Persons  v.  Parker,  3  Barb. 
LN.  Y.)  249. 

19.  Butler  v.  Bennett,  11  Pa.  Co.  Ct.  88 
(holding  that  where  the  assignee  of  a  term 
of  years,  who  holds  over  after  its  expiration, 
is  dispossessed  by  proceedings  by  the  landlord 
against  the  original  lessee,  he  is  not  entitled 
to  recover  against  the  constable  for  a  false 
return  of  the  summons  in  the  proceedings, 
both  because  he  is  not  a  party  to  the  ^  suit, 
and  because  any  injury  resulting  to  him  is 
due  to  his  concurrent  negligence  in  remaining 
in  the  premises  after  his  interest  therein  has 
expired )  ;  Jacobs  v.  Shannon,  1  Tex.  Civ.  App. 
395,  21  S.  W.  386  (holding  that  where,  in  an 
action  against  a  sheriff  for  taking  an  insuffi- 
cient claimant's  bond  on  certain  personal 
property  levied  on  by  plaintiffs,  it  appeared 
that  certain  lands  of  defendant  in  attachment 
had  been  levied  on,  and  that,  although  the 
attachment  lien  had  been  foreclosed,  plaintiffs 
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render  him  a  trespasser  ah  initio?^  An  action  of  tort  against  an  officer  for  taking- 
property  from  plaintiff  by  virtue  of  a  writ  of  replevin  in  which  the  bond  was 
defective  is  not  defeated  by  proof  that  plaintiff  in  replevin  became  nonsuit,  and 
the  present  plaintiff  had  judgment  therein  for  damages  and  a  return  of  the  goods, 
if  in  fact  that  judgment  remains  unsatisfied  and  the  goods  have  not  been  returned.^^ 
Where  an  officer  sells  goods  taken  on  a  void  execution  after  having  been  notified 
by  a  creditor,  who  has  placed  in  his  hands  another  execution  against  the  same  debtor 
that  he  claims  the  first  execution  to  be  void,  and  that,  if  the  officer  sells  the  goods 
under  it,  so  that  they  cannot  be  taken  on  his  execution,  he  will  hold  him  responsible 
therefor,  such  creditor  does  not  by  purchasing  the  goods  at  the  sale  and  receiving 
possession  of  them,  become  estopped  from  maintaining  an  action  against  the  officer.^^ 
One  who  has  ratified  the  acts  of  a  sheriff  with  reference  to  the  disposal  of  property 
levied  on  cannot  thereafter  maintain  an  action  against  him  because  of  such  acts.^'^ 

b.  Obligation  of  Officer  to  Complaining  Party.  In  order  to  support  an  action 
against  a  sheriff  for  an  official  default,  as  distinguished  from  active  misconduct 
in  the  nature  of  a  trespass,  it  must  appear  that  the  sheriff  is  bound  by  the  duties 
of  his  office  to  the  complaining  party. 

e.  Effect  of  Availability  of  Summary  Remedy.  The  fact  that  the  liability 
of  a  sheriff  for  an  official  default  might  be  enforced  by  summary  proceedings 
does  not  preclude  an  ordinary  civil  action  against  him  by  the  injured  party;  ^'^ 
but  where  a  party  proceeds  by  attachment,  and  receives  the  principal  of  the  debt, 
he  cannot  afterward  sue  the  sheriff  for  damages  for  the  detention  thereof.-^ 

d.  Effect  of  Availability  of  Remedy  on  Bond.^^  The  fact  that  a  sheriff's  bond 
might  be  made  to  respond  for  an  official  default  does  not  preclude  a  direct  action 
against  the  sheriff  alone.^^ 

4.  Matters  Affecting  Right  of  Action  Against  Indemnitors.  An  action  cannot 
be  maintained  against  indemnitors  of  the  sheriff  unless  an  action  could  have  been 
maintained  against  the  sheriff  for  the  act  complained  of  if  no  indemnity  had  been 
given,^^  and  the  right  of  action  against  indemnitors  of  the  sheriff  is  sometimes 
confined  to  claimants  who  gave  notice  to  the  sheriff  of  their  claims  and  in  refer- 
ence to  whose  claims  the  bond  was  given,^^  other  claimants  being  left  to  their 
remedy  by  a  common-law  action  against  the  sheriff.^^  A  claimant  of  property 
sold  under  execution  is  not  deprived  of  his  right  of  action  on  an  indemnifying 
bond  executed  to  the  officer  because  the  officer  has  rendered  himself  liable  by 
failure  to  return  the  indemnifying  bond.^^  The  right  of  a  judgment  debtor  to 
sue  on  a  bond  of  indemnity  for  the  seizure  and  sale  of  exempt  property  is  not 
affected  by  his  failure  to  give  the  sheriff  notice  of  his  claim  of  exemption. Where, 
upon  a  claim  being  made  to  property  seized  by  a  sheriff  under  execution,  he  took 
an  indemnifying  bond  from  the  execution  creditor,  and  subsequently  another 
execution  in  favor  of  another  creditor  of  the  same  debtor  was  levied  on  the  same 
property,  and  the  property  was  sold  under  the  first  execution,  and  it  was  satis- 


had  not  caused  a  sale  of  these  lands,  a  charge 
by  the  court  that^,  even  if  the  bond  was  in- 
sufficient, plaintiffs'  could  not  recover,  if  they 
had  negligently  failed  to  make  good  their  debt 
out  of  the  sale  of  these  lands  was  proper). 

20.  McGough  'V.  Wellington,  G  Allen  (Mass.) 
505. 

21.  Dearborn  v.  Kelley,  3  Allen  (Mass.) 
426. 

22.  Brayman  v.  Whitcomb,  134  Mass.  525. 

23.  Hewes  v.  Parkman,  20  Pick.  (Mass.) 
90. 

24.  Ross  r.  Jacobs.  2  TTarr.  (Del.)  445 
(holding  that  nit  action  will  not  lie  by  i)1ain- 
tiff  in  an  older  o\(M'ution  in  tlu>  liands  of  a 
constable  against  anotluM-  constable  holding 
and  selling  on  a  younger  execution  and  mis- 
applying the  proceeds)  ;  Harrington  v.  Ward, 


9  Mass.  251;  Butler  r.  Bennett,  11  Pa.  Co.  Ct. 
88 

25.  See  infra,  VIIT.  A. 

26.  Daniel  r.  Capers,  4  McCord  (S.  C.) 
237. 

27.  Liabilities  on  official  bonds  see  injra, 

X. 

28.  Briley  r.  Copeland,  14  111.  38:  Lagan 
V.  Williamson,  53  JST.  C.  433:  Entorline  v.  Com- 
rey,  15  Pa.  Co.  Ct.  027. 

29.  ^^'lutnev  r.  Gammon.   (Iowa  1800)  07 
W.  405 ;  Marshall  r.  Stewart,  07  :Miss.  404, 

7  So.  284;  Moore  r.  Allen.  25  Miss.  303. 

30.  Stoele  v.  Farber.  37  M(K  71;  Stewart 
/-.  Ball.  3-"")  Mo.  209. 

31.  Stewart  r.  Ball.  35  Mo.  209. 

32.  Chisholm  r.  Cooch,  79  Ky.  408. 

33.  Whitney  r.  Gammon.   103   Iowa  303, 
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fied,  leaving  a  surplus^  which  the  sheriff  paid  to  the  second  execution  creditor, 
requiring,  hov/ever,  a  bond  of  indemnity  from  him,  the  claimant,  having  brought 
an  action  on  the  bond  given  by  the  first  execution  creditor  and  recovered  for 
the  amount  of  goods  applied  to  his  execution,  was  not  barred  thereby  from  bring- 
ing an  action  on  the  bond  given  by  the  second  execution  creditor. 

5.  Right  of  Action  Against  Deputies.  Although  under  the  rule  that  the  official 
default  of  a  deputy  is  chargeable  to  the  sheriff, an  action  is  properly  brought 
against  the  sheriff  for  such  default,^^  and  no  action  lies  against  the  deputy  there- 
£qp^37  ^  g^^^  may  be  brought  against  the  deputy  for  a  breach  of  his  direct 
promise  to  the  party  suing,  although  such  promise  related  to  his  official  duties,^* 
or  for  active  malfeasance,^^  such  action  being  against  him  as  a  wrong-doer  and 
not  in  his  capacity  of  deputy.*^ 

6.  Persons  Entitled  to  Bring  Action.^^  One  who  has  acquired  the  title  to 
property  after  a  wrongful  seizure  of  the  same  under  process  may  maintain  an 
action  against  the  officer  or  his  indemnitors  for  damages  resulting  from  such 
seizure.*^  It  has  been  held  that  all  claimants  of  property,  whether  legal  or  equi- 
table, whose  rights  might  otherwise  be  jeopardized  by  the  wrongful  seizure  or 
sale  of  property  under  process  have  a  right  of  action  against  the  obligors  on  a 
bond  of  indemnity  as  to  such  act.^*  An  execution  defendant  may  maintain  an 
action  against  the  indemnitors  of  the  sheriff  for  a  seizure  and  sale  of  exempt 
property.^^  Where  an  officer  seizes  under  execution  property  in  the  possession 
of  another  officer  who  has  seized  it  under  attachment,  the  right  of  action  for  such 
trespass  is  in  the  attaching  officer  and  not  in  the  attachment  creditor.^®  The 
person  who  has  paid  illegal  fees  is  the  party  injured  by  the  taking  thereof,  and 


72  W.  551,  so  holding  on  the  ground  that 
the  object  of  the  notice  was  merely  to  enable 
the  officer  to  protect  himself  by  demanding 
indemnity,  which  the  officer  had  done  without 
such  notice. 

34.  State  v.  Doan,  39  Mo.  44. 

35.  See  supra,  V,  B. 

36.  Kentucky. —  Owens  v,  Gatewood,  4  Bibb 
494. 

Massachusetts. — •  Codman  v.  Freeman,  3 
Cush.  306;  Campbell  r.  Phelps,  17  Mass. 
244. 

Missouri. —  Evans  v.  Hays,  1  Mo.  697. 
ISleiD  Hampshire. —  Clough  v.  Monroe,  34 
N.  H.  381. 

ISIeiD  York. —  Colvin  r.  Holbrook,  3  Barb. 
475  [affirmed  in,  2  N.  Y.  126]. 

Virginia. — •  Overton  v.  Hudson,  2  Wash.  172. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  260,  276. 

37.  Owens  v.  Gatewood,  4  Bibb  (Ky.)  494; 
Colvin  V.  Holbrook,  3  Barb.  (N.  Y.)  475  \_af- 
firmed  in  2  N.  Y.  126] ;  Tarkinton  v.  Hassell, 
27  N.  C.  359. 

In  Massachusetts,  where  the  deputy  is 
recognized  to  some  extent  as  an  independent 
officer,  it  has  been  held  that  an  action  for  the 
deputy's  default  may  be  brought  against 
either  the  sheriff  or  the  deputy.  Draper  v. 
Arnold,  12  Mass.  449.  See  also  Esty  v. 
Chandler,  7  Mass.  464.  But  an  action  will 
not  lie  against  a  sheriff  and  his  deputy 
jointly  for  a  tort  by  the  deputy  alone.  Camp- 
bell V.  Phelps,  1  Pick.  62,  11  Am.  Dec.  139 
[approved  in  Pervear  v.  Kimball,  8  Allen 
199].  And  after  a  judgment  against  a 
deputy  in  trespass  de  'bonis  asportatis,  and 
execution  levied  on  the  body  of  the  deputy, 
but  not  satisfied,  no  action  lies  against  the 
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sheriff  for  the  same  cause.  Campbell  V. 
Phelps,  1  Pick.  62,  11  Am.  Dec.  139.  No  ac- 
tion lies  against  a  sheriff  on  a  judgment  re- 
covered against  his  deputy.  Pervear  v.  Kim- 
ball, 8  Allen  199. 

38.  Winterbower  v.  Haycraft,  7  Bush  (Ky.) 
57;  Tarkinton  v.  Hassell,  27  N.  C.  359. 

39.  Mark  v.  Lawrence,  5  Harr.  &  J.  (Md.) 
64  (purchase  of  property  at  his  own  sale)  ; 
Campbell  v.  Phelps,  17  Mass.  244  (tortious 
injury  to  the  person  or  property  of  another). 

40.  Mark  v.  Lawrence,  5  Harr.  &  J.  (Md.) 
64. 

41.  Mark  v.  Lawrence,  5  Harr.  &  J.  (Md.) 
64. 

42.  See  also  svpra,  VII,  A,  4. 

43.  Gates  f.  Neimeyer,  54  Iowa  110,  6 
N.  W.  150;  Vicksburg  Bank  v.  Little,  67 
Miss.  159,  6  So.  648;  Kitchen  v.  McCloskey, 
150  Pa.  St.  376,  24  Atl.  688,  30  Am.  St. 
Rep.  811. 

44.  Watts  V.  Cook,  2  Bush  (Ky.)  141, 
holding  that  persons  who  were  vested  with 
a  paramount  and  exclusive  lien  as  landlords 
of  the  debtor  had  a  right  of  action  on  the 
bond  under  a  statute  giving  such  right  to 
"  any  claimant."  But  compare  Garlands  V. 
Jacobs,  2  Leigh  (Va.)  651,  holding  that  a 
bond  given  a  sheriff,  under  1  Rev.  Code, 
c.  134,  to  indemnify  him  for  selling  property 
under  execution,  can  only  be  put  in  suit  at 
the  relation  of  the  person  having  the  legal 
title  to  the  property  sold,  and  not  at  the 
relation  of  the  person  having  the  equitable 
title. 

45.  Dixon  v.  Bacon,  3  Bush  (Ky.)  534. 

46.  Foulks  V.  Pegg,  6  Nev.  136.  But  com- 
pare State  V.  Boisliniere,  40  Mo.  566. 

Payment  of  prior  lien.— Where  property 
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may  maintain  an  action  against  the  officer  therefor.^^  Where  a  mortgage  was 
executed  to  several  mortgagees^  with  a  power  of  sale  given  to  one  of  their  number, 
who  took  possession  and  harvested  the  crop,  and  left  it  in  charge  of  the  mortgagor, 
and  it  was  subsequently  levied  on  by  a  creditor  of  the  latter,  the  holder  of  the 
power  of  sale  had  such  an  interest  in  the  property  that  he  could  maintain  an  action 
on  a  bond  of  indemnity  given  to  the  sheriff  making  a  sale  under  such  execution, 
and  recover,  not  only  for  his  individual  share  of  the  crop,  but  for  the  whole  of 
it  for  the  benefit  of  the  other  mortgagees.^^  The  fact  that  a  small  amount  is  due 
from  the  mortgagor  to  the  holder  of  a  prior  mortgage,  who  is  in  possession  of  the 
property,  does  not  affect  the  right  of  a  subsequent  mortgagee  to  recover  for  a 
conversion  of  the  property  by  a  sheriff,  under  a  writ  of  attachment. 

B.  Nature  and  Form  of  Remedy  —  1.  In  General.  When  a  sheriff  has 
failed  to  levy  under  a  writ  the  remedy  is  by  action  against  him,'^°  and  not  by  rule 
to  amend  his  return;  and  where  a  sheriff  makes  a  false  return  the  remedy  of 
the  injured  party  is  an  action  for  damages  against  the  officer  •''^  and  not  a  motion 
to  set  aside  the  return. Where  a  sheriff  returns  an  execution  nulla  bona,  and 
refuses  to  pay  over  money  collected  on  it,  the  action  must  be  for  a  false  return.^* 
An  action  against  a  sheriff  for  an  unauthorized  release  of  attached  property  is 
an  action  in  tort.^^ 

2.  Particular  Forms  of  Action  —  a.  Assumpsit. •^'^  Assumpsit  is  a  proper  form 
of  action  against  a  sheriff  where  he  fails  or  refuses  to  pay  over  to  the  person  entitled 
thereto  money  collected  by  him  or  by  his  deputy,'^^  or  paj^s  money  in  his  hands 
to  a  person  other  than  the  one  really  entitled  thereto;  and  if  the  officer  selling 
property  at  an  official  sale  delivers  the  same  to  the  purchaser  without  collecting 
the  purchase-money,  the  person  entitled  to  the  proceeds  of  the  sale  may  recover 
the  amount  in  an  action  of  assumpsit. It  has  also  been  held  that  a  person  who  is 


held  by  a  constable  under  attachments  is 
seized  and  taken  from  his  possession  by  the 
sheriff  under  another  attachment,  and  is 
sold  by  order  of  the  circuit  court,  and  in  a 
subsequent  action  against  the  sheriff  for  its 
conversion  the  constable  is  awarded  from 
the  proceeds  the  full  amount  of  all  valid 
liens  held  by  him,  he  has  no  further  interest 
in  such  proceeds,  and  cannot  further  litigate 
the  validity  of  the  attachment  under  which 
the  sheriff  acted.  Maguire  v.  Bolen,  94  Wis. 
48,  68  N.  W.  408. 

47.  Gault  V.  Dunbar,  1  Phila.  (Pa.)  26. 

48.  Steele  v.  Farber,  37  Mo.  71. 

49.  Johnson  v.  Anderson,  60  Kan.  578,  57 
Pac.  513. 

50.  Creighton  v.  Daniels,  2  Nova  Scotia 
304. 

51.  Creighton  r.  Daniels,  2  Nova  Scotia 
304.  ■ 

52.  Jacobs  v.  People's  Electric,  etc.,  Co , 
21  Pa.  Co.  Ct.  492. 

53.  Jacobs  v.  People's  Electric,  etc.,  Co  , 
21  Pa.  Co.  Ct.  492.  But  compare  Stoors  v. 
Kelsey,  2  Paige  (N.  Y.)  418. 

54.  Egery  v.  ]3uchanan,  5  Cal.  53. 

55.  Lowenberg  v.  Jefl'eries,  74  Fed.  385. 

56.  See,  generally,  Assumpsit,  Action  of, 
4  Cyc.  317. 

57.  Pettyjohn  Hudson,  4  Harr.  (Del.) 
468 ;  Crane  Dygert,  1  Wend.  ( N.  Y. )  534 ; 
Armstrong  i\  Garrow,  6  Cow.  (N.  Y.)  465; 
Overton       Pludson,  2  Wash.   (Va.)  172. 

Assumpsit  lies,  although  officer  liable  on 
his  bond. —  Pettyjohn  v.  Hudson,  4  Harr. 
(Del.)  468. 

Receipt  of  notes  by  officer. — Where  the 


coroner  received  notes  in  payment  of  an  exe- 
cution in  his  hands,  and  returned  that  he 
had  received  the  amount  of  the  execution  in 
full,  and  such  notes  were  subsequently  de- 
manded by  plaintiff,  the  demand  was  a 
ratification  of  the  act  of  the  officer,  and 
plaintiff  was  entitled  to  recover  against  him 
in  an  action  of  assumpsit  on  money  counts, 
and  need  not  bring  trover  on  account  of  the 
notes.  Townsend  v.  Olin,  5  Wend.  (N.  Y.) 
207. 

Assumpsit  against  representatives  of  de- 
ceased sheriff  proper. —  Overton  v.  Hudson,  2 
Wash.   (Va.)  172. 

58.  Evans  v.  Hays,  1  Mo.  697;  Overton 
Hudson,  2  Wash.   (Va.)  172. 

59.  Merchants',  etc.,  Nat.  Bank  v.  Barnes, 
18  Mont.  335,  45  Pac.  218,  56  Am.  St.  Rep. 
586,  47  L.  R.  A.  737. 

Where  right  not  clear. — VHiere  a  debtor 
conveyed  his  land  after  a  first  judgment,  but 
before  a  second  jndgimMil  liad  been  recovered 
against  him,  ami  e\iHMitiinis  on  both  judg- 
ments were  placed  in  the  slierifi"s  hands,  and 
the  land  was  sold  under  the  first  execution 
for  more  than  enougli  to  satisfy  it,  but  the 
sheriff  paid  the  balance  in  his  hands  to  the 
grantee  of  the  debtcir.  instead  of  applying 
it  on  tlie  second  execution,  it  was  held  that, 
if  any  action  would  lie  against  the  sheriff  by 
the  second  execution  creditor,  it  should  be 
case  for  false  return,  and  the  action  of  as- 
smnpsit  would  not  lie.  Every  r.  Edgerton, 
7  Wend.    (X.  Y.)  2,19. 

60.  Appleton  Bancroft,  10  :\Ietc.  (Mass.) 
231:  Denton  r.  Livingston.  9  Johns.  (N.  Y.) 
96,  6  Am.  Dec.  264. 
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injured  by  the  misconduct  of  an  officer  may  waive  the  tort  and  recover  by  an 
action  of  assumpsit  any  money  in  the  hands  of  the  tort-feasor  as  the  fruits  derived 
from  the  wrongful  act.^^  So  also  where  an  officer  fails  to  execute  and  return  a 
writ  which  has  been  renewed  upon  his  agreement  to  be  responsible  therefor  the 
remedy  is  by  assumpsit  upon  his  promise.''^ 

b.  Book-Aeeount.^^  An  officer  cannot  be  made  liable  in  an  action  of  book- 
account  for  money  which  he  has  failed  to  collect.^* 

e.  Case.^^  An  action  on  the  case  is  a  proper  remedy  to  enforce  the  sheriff's 
liability  for  failure  to  execute  or  return  process,  permitting  the  escape  of  a 
debtor  arrested  on  civil  process/^  failure  to  set  aside  to  the  debtor  goods  exempt 
from  execution/^  selling  property  claimed  as  exempt/^  making  a  false  or 
improper  return,  making  an  excessive  levy/^  selling  property  levied  on  at  a 
place  other  than  one  of  those  authorized  by  the  statute/*  failure  to  sell  property 
levied  on  within  a  reasonable  time  after  the  seizure/^  neglect  to  take  proper  care 
of  property  seized  by  him  under  process/®  refusing  to  take  bail  from  a  debtor 
arrested  on  mesne  process/^  disregarding  a  proper  notice  of  labor  claims  when 
he  has  in  his  hands  funds  derived  from  the  master's  property/^  failure  to  take 
security/^  taking  insufficient  security/'^  failure  to  pay  over  money  collected, 
or  seizing  property  under  an  execution  on  a  judgment  procured  by  fraud  to  which 
the  officer  was  a  party.  But  case  is  not  a  proper  remedy  against  the  sheriff 
for  levying  an  execution  after  the  return-day, or  selling  property  levied  on  with- 
out giving  the  proper  notice.^*  Where  process  is  issued  by  competent  authority 
and  is  regular  upon  its  face,  case  for  the  malicious  motive  or  want  of  probable 
cause  for  the  proceeding  is  the  only  remedy  available  where  the  officer  has  executed 
it  according  to  its  mandate  against  defendant's  person  or  property. In  New 
Hampshire  it  has  been  provided  by  statute  that  an  action  upon  the  case  and  no 


61.  Eichardson  f.  Kimball,  28  Me.  463. 

62.  Homan  f.  Liswell,  6  Cow.  (N.  Y.)  659. 

63.  See,  generally,  Accounts  and  Ac- 
counting, 1  Cyc.  493. 

64.  Gleason  V.  Briggs,  28  Vt.  135. 

65.  See,  generally,  Case,  Action  on,  6  Cyc. 
681. 

66.  Piatt  f.  Sherry,  7  Wend.  (N.  Y.)  236 
(holding  that  the  statute  which  renders  a 
constable  liable  in  an  action  of  debt  for  not 
levying  an  execution  is  cumulative  of  the 
common-law  remedy  by  an  action  on  the 
case)  ;  Flinn  f.  St.  John,  51  Vt.  334. 

67.  Burk  V.  Campbell,  15  Johns.  (N.  Y.) 
456. 

Where  an  original  execution  has  been  re- 
newed on  a  constable's  responsibility  and  on 
good  consideration,  case  is  not  the  proper 
form  of  action  against  him  for  not  returning 
it,  if  any  will  lie.  Homan  f.  Liswell,  6  Cow. 
(N.  Y.)  659. 

68.  Sawyer  i'.  Ballew,  4  Port.  (Ala.)  116; 
Colby  1-.  Sampson,  5  Mass.  310;  Rawson  v. 
Dole,  2  Johns.  (K  Y.)  454  (holding  that 
the  common-law  remedy  by  action  on  the 
case  against  a  sheriff  for  an  escape  was  not 
taken  away  by  a  statute  permitting  an  ac- 
tion for  the  debt  for  which  the  debtor  was 
committed  and  damages)  ;  Boyce  v.  Barks- 
dale,  4  McCord  (S.  C.)  141. 

69.  Briggs  r;.  Bell,  8  N.  J.  L.  J.  251. 

70.  Van  Dresor  v.  King,  34  Pa.  St.  201, 
75  Am.  Dec.  643,  holding  that  in  such  case 
trespass  and  case  are  concurrent  remedies. 

71.  Humphrey  i\  Case,  8  Conn.  101^  20 
Am.  Dec.  95;  Clough  f.  Monroe,  34  N.  H. 
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381,  holding  that  case  against  the  sheriff 
is  a  proper  remedy  for  an  attaching  creditor 
who  has  lost  his  attachment  by  reason  of  the 
false  return  of  a  deputy  of  such  sheriff  upon 
another  writ  against  the  same  debtor. 

72.  Sutherland  r.  Cunningham,  1  Stew. 
(Ala.)  438. 

73.  Jarratt  r.  Gwathmey,  5  Blackf.  (Ind.) 
237. 

74.  Sheppard      Shelton,  34  Ala.  652. 

75.  Bales  f.  Wingfield,  2  N.  &  M.  831,  28 
E.  C.  L.  592. 

76.  Nutt  f.  Wheeler,  30  Vt.  436,  73  Am. 
Dec.  316. 

77.  Churchill  v.  Churchill,  12  Vt.  661. 

78.  Yeager  v.  Toole,  1  Dauph.  Co.  Rep. 
(Pa.)  120. 

79.  Gibbs  f.  Bull,  18  Johns.  (N.  Y.)  435. 

80.  Gilbert  v.  Buffalo  Bill's  Wild  West 
Co.,  70  111.  App.  326  (taking  property  out 
of  the  custody  of  defendant  in  replevin  on  an 
insufficient  replevin  bond)  ;  Gibbs  v.  Bull, 
18  Johns.   (N.  Y.)  435. 

81.  Pagan  f.  Williamson,  53  K  C.  433, 
holding  that  Rev.  Code,  c.  78,  §§  1,  2,  giving 
an  action  of  debt  on  a  sheriff's  official  bonci 
for  money  collected  by  virtue  of  his  office 
does  not  take  away  plaintiff's  right  to  bring 
an  action  on  the  case  for  the  same  cause. 

82.  Brown  i'.  Wood,  1  Bailey  (S.  C.)  457. 

83.  Vail  r.  Lewis,  4  Johns.  (N.- Y.)  450, 
4  Am.  Dec.  300. 

84.  Carrier  f.  Esbaugh,  70  Pa.  St.  239. 

85.  Luddington  f.  Peck,  2  Conn.  700;  Smith 
t;.  Miles,  22  Fed.  Cas.  No.  13,079a,  Hempst. 
34. 
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other  shall  he  against  a  sheriff  for  any  damages  arising  from  his  official  default 
or  misconduct.^® 

d.  Debt.^^  An  action  of  debt  is  a  proper  remedy  where  the  sheriff  has  failed  to 
execute  or  return  process,  received  depreciated  currency  in  satisfaction  of  an 
execution/^  failed  to  pay  over  money  collected/^  failed  without  legal  excuse  to 
apply  property  levied  on  under  an  execution  to  the  satisfaction  of  the  same,  or 
permitted  the  escape  of  a  defendant  arrested  on  a  writ  oif  capias  ad  satisfaciendum.'^^ 

e.  Detinue.^*  An  officer  who  levies  process  on  personal  property  may  be  sued 
in  detinue  by  one  who  claims  a  legal  right  to  such  property. 

f.  Replevin.^®  Relief  may  be  obtained  in  an  action  of  replevin  where  an 
officer  seizes  under  process  property  not  belonging  to  defendant  therein/''  or 
seizes  exempt  property  of  defendant  and  refuses  to  release  the  same.^^ 

g.  Trespass.^^  Trespass  is  a  proper  form  of  remedy  to  enforce  the  liabilit}^ 
of  a  sheriff  or  his  indemnitors  for  a  wrongful  seizure  by  the  sheriff  of  property  not 
belonging  to  defendant/  and  the  sale  of  such  property  as  that  of  defendant/ 
levying  on  property  of  defendant  which  is  exempt  under  the  statute/  or  upon 


86.  Hills  i\  Hoitt,  18  N.  H.  386. 

87.  See,  generally,  Debt,  Action  of,  13 
Cyc.  402. 

88.  Piatt  V.  Sherrv,  7  Wend.  (N.  Y.)  236; 
Pierce  v.  Sheldon,  13  Johns.  (N.  Y.)  191, 
holding  that  debt  is  the  only  form  of  action 
available  in  such  case. 

89.  Pierce  v.  Sheldon,  13  Johns.  (N.  Y.) 
191,  holding  that  debt  is  the  only  form  of 
action  available  in  such  case. 

90.  Eandolph  v.  Ringgold,  10  Ark.  279,  52 
Am.  Dec.  235. 

91.  Fagan  f.  Williamson,  53  N.  C.  433 
(under  a  statute  so  providing)  ;  Bodenhamer 
V.  Bodenhamer,  6  Humphr,    (Tenn.)  264. 

92.  Bodenhamer  v.  Bodenhamer,  6  Humphr. 
(Tenn.)  264. 

93.  Plumleigh  v.  Cook,  13  HI.  669;  Raw- 
son  V.  Dole,  2  Johns.  (N.  Y.)  454;  Boyce 
V.  Barksdale,  4  McCord  (S.  C.)  441.  See 
also  Sawyer  V.  Ballew,  4  Port.   (Ala.)  116. 

94.  See,  generally,  Detinue,  14  Cyc.  239. 

95.  Governor  v.  Gibson,  14  Ala.  326;  Easley 
V.  Dye,  14  Ala.  158;  Bissell  V.  Lindsay,  9 
Ala.  162. 

96.  See,  generally.  Replevin,  34  Cyc.  1342. 

97.  See  Replevin,  34  Cyc.  1370,  1376. 

98.  Oliver  v.  Wilson,  8  N.  D.  590,  80  N.  W. 
757,  73  Am.  St.  Rep.  784;  Below  v.  Bobbins, 
76  Wis.  600,  45  N.  W.  416,  20  Am.  St.  Rep. 
89,  8  L.  R.  A.  467.  And  see  Replevin,  34 
Cyc.  1369,  1375. 

99.  See,  generally,  Trespass. 

1.  Alabama. —  Sparkman  v.  Swift,  81  Ala. 
231,  8  So.  160;  Screws  v.  Watson,  48  Ala. 
628. 

Arkansas. —  Moores  v.  Winter,  67  Ark. 
189,  53  S.  W.  1057;  Rice  v.  Wood,  61  Ark. 
442,  33  S.  W.  636,  31  L.  R.  A.  609. 

Maryland. —  Trieber  v.  Blocher,  10  Md.  14. 

Massachusetts. — ■  Codman  v.  Freeman,  3 
Cush.  306. 

Mississippi. — Perry  v.  Lewis,  49  Miss.  443. 

Missouri. —  Wetzell  v.  Waters,  18  Mo.  396; 
Peckham  v.  Lindell  Glass  Co.,  9  Mo.  App. 
459. 

New  Hampshire. —  Plills  -v.  Hoitt,  18  N.  H. 
386,  holding  that  Rev.  St.  c.  180,  §  12,  whicli 
prescribes  the  action  on  the  case  as  the  sole 
remedy  for  damages  arising  from  the  official 


misconduct  or  default  of  sheriffs,  does  not 
take  away  the  action  of  trespass  at  the 
suit  of  one  whose  property  has  been  taken 
on  a  process  against  a  stranger. 

New  York. —  Pozzoni  v.  Henderson.  2  E.  D. 
Smith  146. 

Pennsylvania. —  Bogue  V.  Steel,  1  Phila. 
90. 

United  States. —  Lovejoy  v.  Murray,  3 
Wall.  1,  18  L.  ed.  129;  Parrish  v.  Danford, 
18  Fed.  Cas.  No.  10,770,  1  Bond  345. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  256. 

Trespass  against  sheriff  proper  remedy  for 
wrongful  seizure  by  deputy. —  Codman  v. 
Freeman,  3  Cush.  (Mass.)  306. 

Necessity  for  right  of  possession. —  In  order 
to  maintain  trespass  for  a  mere  levy  upon 
the  goods  of  a  person  other  than  defendant 
in  the  writ,  plaintiff  must  have  had  at  the 
time  of  the  levy  either  actual  possession  or 
the  right  to  take  possession.  Dixon  v.  White 
Sewing-Mach.  Co.,  128  Pa.  St.  397,  18  Atl. 
502,  15  Am.  St.  Rep.  683,  5  L.  R.  A.  659 
[approved  in  Kitchen  v.  McCloskey.  150  Pa. 
St.  376,  24  Atl.  688,  30  Am.  St.  Rep.  811]. 

2.  Berwald  v.  Ray,  165  Pa.  St.  192,  30  Atl. 
727  (holding  that  where  an  attachment  exe- 
cution is  issued,  under  which  goods  of  a 
third  person  are  sold  by  the  sheriff'  as  the 
goods  of  the  debtor,  the  real  owners  thereoi 
are  not  confined  to  an  action  on  the  attach- 
ment bond)  ;  Bogue  v.  Steel,  1  Phila.  (Pa.) 
90  (holding  that  an  action  of  trespass  may 
be  maintained  against  the  sheriff,  where  he 
has  seized,  sold,  and  delivered  the  goods  of 
the  pavtnersliip  undc-r  an  execution  against 
one  of  the  partners  for  his  intlividual  (U4)t  K 

A  reversionary  or  conditional  right  of  pos- 
session is  sufficient  to  sujiport  an  action  for 
the  sale  of  the  goods.  Dixon  r.  \Miito  Sow- 
ing-Mach.  Co.,  128  Pa.  St.  397.  IS  Atl.  502. 
15  Am.  St.  Rep.  683,  5  L.  R.  A.  659  [ap- 
proved in  Kitchen  r.  McCIoskoy.  150  Pa.  St. 
376,  24  Atl.  688,  30  Am.  St.  Rep.  811]. 

3.  Cornelia  r.  Ellis,  11  111.  584  (holding 
that  deiondant  in  the  execution  may  waive 
the  ponalty  of  treble  tVie  value  of  the  prop- 
01  ly.  ui\on  by  the  law.  and  proceed  in  an 
ordinary  action  of  trespass  for  single  dam- 
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which,  under  the  circumstances,  a  levy  was  not  authorized,^  selhng  property  claimed 
as  exempt,^  levying  an  execution  after  the  return-day,^  selling,  under  a  levari 
facias,  grain  growing  on  mortgaged  premises,^  selling  property  levied  on  without 
giving  the  proper  notice,^  delivering  property  seized  under  a  writ  of  replevin  to 
plaintiff  therein  without  requiring  a  sufficient  bond,^  or  an  injury  done  by  his 
deputy  to  the  person  or  property  of  another. But  trespass  is  not  a  proper  form 
of  action  to  enforce  a  sheriff's  liability  for  making  an  excessive  levy,"  seizure  of 
property  under  an  execution  on  a  judgment  procured  by  fraud  to  which  the  officer 
was  a  party, levying  on  property  already  in  the  custody  of  the  law,^^  refusing 
to  permit  an  attachment  defendant  to  replevy  the  property  on  a  valid  and  sufficient 
bond,^^  taking  property  out  of  the  custody  of  defendant  in  replevin  on  an  insufficient 
replevin  bond,^-^  selling  property  levied  on  at  a  place  other  than  one  of  those 
authorized  by  statute, taking  the  goods  of  the  execution  defendant  without  an 
auction  sale,  on  defendant's  consent/^  misapplication  of  the  proceeds  of  a  sale  of 
property  levied  on,^^  making  an  improper  return,^*^  or  refusing  to  take  bail  from 
a  debtor  arrested  on  mesne  process.^^  Where  a  writ  is  issued  from  competent 
authority  and  is  regular  on  its  face,  an  officer  cannot  be  held  liable  in  trespass 
for  executing  it  according  to  its  mandate,  against  defendant's  person  or  property, 
although  he  has  acted  maliciously.-^ 

h.  Trover  and  Conversion.^^  Trover  is  a  proper  form  of  action  against  a 
sheriff  who  seizes     or  sells  the  property  of  one  person  under  process  against 


ages)  ;  Davlin  f.  Stone,  4  Cusli.  (Mass.) 
359;  Dow  v.  Smith,  7  Vt.  465,  29  Am.  Dec. 
202. 

Trespass  the  proper  remedy  for  refusal  to 
release  property  claimed  as  exempt. —  Oliver 
r.  Wilson,  8  N.  D.  590,  80  N.  W.  757,  73 
Am.  St.  Rep.  784.  Contra,  Briggs  i\  Bell,  8 
N.  J.  L.  J.  251. 

4.  Gorham  v.  Hood,  27  Ga.  299,  decided 
under  the  act  of  1811,  prohibiting  2ii\y  levy 
on  negroes  or  real  estate  unless  sufficient 
personalty  to  satisfy  the  debt  could  not  be 
found. 

5.  Stephens  c.  Lawson,  7  Blackf.  (Ind. ) 
275  {approved  in  Mandlove  v.  Burton,  1  Ind. 
39]  ;  Van  Dresor  r.  King,  34  Pa.  St.  201,  75 
Am.  Dee.  643  (holding  that  in  such  case  tres- 
pass and  case  are  concurrent  remedies)  ; 
Stamer       Nass,  3  Grant  (Pa.)  240. 

6.  Vail  r.  Lewis,  4  Johns.  (N.  Y.)  450, 
4  Am.  Dec.  300. 

7.  Myers  v.  White,  1  Rawle  (Pa.)  353. 

8.  Wright  V.  Spencer,  1  Stew.  (Ala.)  576, 
18  Am.  Dec.  76;  Carrier  f.  Esbaugh,  70  Pa. 
St.  239. 

9.  Parker  v.  Young,  188  Mass.  600,  75  N.  E. 
98,  so  liolding  on  the  ground  that  such  dis- 
posal of  the  property  renders  the  original 
takii5g  unlawful.  Compare  Gilbert  v.  Buf- 
falo Bill's  Wild  West  Co.,  70  111.  App.  326. 

10.  Campbell  v.  Phelps,  17  Mass.  244. 

11.  Jarratt  v.  Gwathmey,  5  Blackf.  (Ind.) 
237. 

12.  Brown  v.  Wood,  1  Bailev  (S.  C.)  457. 

13.  King  V.  Macdonald,  15  U.  C.  C.  P.  397, 
402,  where  it  is  said  that  the  goods,  being 
in  the  custody  of  the  laAv,  "  could  not  be 
seized  by  the  sheriff's  bailiff  so  as  to  make 
the  sheriff  a  trespasser." 

14.  W^alker  f  .  Hampton,  8  Ala.  412. 

15.  Gilbert  f.  Buffalo  Bill's  Wild  West  Co., 
70  111.  App,  326.  Compare  Parker  V.  Young, 
188  Mass.  600,  75  N.  E.  98. 
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16.  Sheppard  v.  Shelton,  34  Ala.  652. 

17.  Barnes  v.  Rogers,  23  111.  350. 

18.  Walker  v.  Lovell,  28  N.  H.  138,  61 
Am.  Dec.  605. 

19.  Sutherland  v.  Cunningham,  1  Stew. 
(Ala.)  438. 

20.  Churchill  t\  Churchill,  12  Vt.  661. 

21.  Luddington  v.  Peck,  2  Conn.  700;  Smith 
V.  Miles,  22  Fed.  Cas.  No.  13,079a,  Hempst. 
34.  See  also  Osgood  v\  Carver,  43  Conn.  24, 
applying  the  same  principle  to  persons  as- 
sisting an  officer. 

22.  See,  generally,  Tkover  and  Conveesion. 

23.  Colorado. — Woodworth  D.  Gorsline,  30 
Colo.  186,  69  Pac.  705,  58  L.  R.  A.  417. 

Illinois.— Yockej  v.  Smith,  181  111.  564, 
54  N.  E.  1048,  72  Am.  St.  Rep.  286  [affirm- 
ing 81  111.  App.  556]. 

New  York. —  Manning  v.  Keenan,  73  N.  Y. 
45 :  Hill  V.  Page,  108  N.  Y.  App.  Div.  71,  59 
N.'Y.  Suppl.  465. 

Pennsylvania. —  See  Hall  v.  Moor,  Add. 
376. 

Texas. —  Triplett  v.  Morris,  18  Tex.  Civ. 
App.  50,  44  S.  W.  684. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  257. 

Where  actual  possession  not  taken. — ^Where 
an  officer,  having  a  writ  in  his  hands,  v/ent 
to  the  debtor,  and  finding  him  in  the  actual 
possession  of  goods,  informed  him  that  he 
was  directed  to  make  an  attachment  thereof, 
and  should  do  so,  but  did  not  in  fact  inter- 
fere with  the  goods,  or  take  them  into  his 
custody,  and  the  debtor  informed  the  officer 
that  the  goods  belonged  to  a  third  person, 
and  not  to  him,  but  still  procured  one  other 
than  the  owner  to  give  a  receipt  therefor  to 
the  officer,  this  did  not  amount  to  such  con- 
version of  the  goods  by  the  officer  as  would 
enable  the  owner  to  maintain  an  action  of 
trover  therefor  against  him.  Rand  V.  Sar- 
gent, 23  Me.  326,  39  Am.  Dec.  625. 
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another,^^  seizes  mortgaged  chattels  in  the  possession  of  the  mortgagee,^^  seizes 
exempt  property refuses  to  release  it,^^  and  sells  it  mider  his  process  notwith- 
standing the  claim  of  exemption,^^  or  sells  property  without  giving  the  notice 
required  by  law;  and  the  purchase  by  an  officer  at  his  own  sale  of  goods  seized 
by  him  on  execution  may  be  regarded  as  a  conversion  of  the  property,  so  as  to 
justify  an  action  of  trover  against  him.^^  So  also  where  an  officer  who  has  attached 
oxen  feeds  them  on  defendant's  hay  without  his  consent,  defendant,  on  being 
successful  in  the  attachment  suit,  may  maintain  trover  against  the  officer  for  the 
hay.^^  But  trover  is  not  an  appropriate  remedy  for  the  injury  caused  by  the  act 
of  the  sheriff  in  selling  property  levied  on  at  a  place  other  than  one  of  those  author- 
ized by  the  statute,^-  failure  to  take  a  bond  with  sufficient  sureties  on  executing 
a  writ  of  replevin,^^  taking  judgment  against  a  receiptor  for  property  for  too  small 
a  sum,^*  or  neglect  to  take  proper  care  of  property  seized  by  him  under  process.^^ 
Neither  can  an  officer  who  has  attached  and  sold  property  under  regular  process 
be  held  hable  in  trover  therefor,  although  defendant  is  ultimately  successful  in 
the  suit.^®  Where  a  sheriff  levied  on  property  under  executions  prior  to  an  assign- 
ment for  the  benefit  of  creditors  by  the  owner,  and  after  such  assignment  other 
executions  came  into  his  hands  and  he  claimed  the  right  to  apply  the  unsold  portion 
of  the  goods  to  the  latter  executions,  and  the  assignee  in  order  to  procure  the 
release  of  the  goods  paid  to  the  sheriff  the  amount  of  such  executions,  the  assignee 
had  no  right  of  action  against  the  sheriff  as  for  conversion  of  the  goods,  but  his 
only  remedy  was  an  action  as  for  money  had  and  received. In  order  to  maintain 
trover  the  complainant  must  have  had  not  only  a  property  in  the  goods  but  a 
right  to  the  actual  possession  thereof  at  the  time  of  the  conversion;  but 


Where  possession  not  disturbed. — An  action 

of  trover  cannot  be  maintained  by  the  owner 
of  property  against  an  officer  who  attached 
the  same  as  the  property  of  another,  where 
jj     the  officer  did  not  take  actual  custody  of 
I    possession  or   require   any  receipt  for  the 
I     property,  and  the  owner  has  not  been  dis- 
I     turbed  in  his  possession.   Amadon  v.  Meyers, 
%  Vt.  308. 

I  24.  Hanchett  V.  Williams,  24  111.  App.  56; 
i'    Hossfeldt  V.  Dill,  28  Minn.  469,  10  N.  W. 

781;  Hill  v.  Page,  108  N.  Y.  App.  Div.  71, 
;  59  N.  Y.  Suppl.  465;  Hunt  v.  Walker,  12 
I    Heisk.  (Tenn.)  551. 

i:       Action  for  conversion  lies,  although  buyer 

I has  not  actually  removed  property. —  Hill  v. 
Page,  108  N.  Y.  App.  Div.  71,  59  N.  Y.  Suppl. 
465. 
Acquiescence  in  sale  of  property  incapable 
of  manual  delivery. — ^Where  property  of  such 
1  bulky  character  as  to  be  incapable  of  imme- 
diate manual  delivery  is  assumed  to  be  sold 
by  a  sheriff  under  execution,  against  the  pro- 
test of  the  owner,  as  the  property  of  the 
execution  debtor,  and  the  purchaser  is  left 
to  take  possession  for  himself,  the  owner 
may  acquiesce  in  the  sale,  and  sue  the  sheriff 
for  a  conversion.  Hossfeldt  v.  Dill,  28  Minn. 
469,  10  N.  W.  781. 

25.  Rider  v.  Edgar,  54  Cal.  127. 

26.  Davlin  v.  Stone,  4  Cush.  (Mass.)  359; 
Hawkins  v.  Pearce,  11  Humphr.  (Tenn.)  44; 

I    Below  V.  Robbins,  76  Wis.  600,  45  N.  W.  416, 
\    20  Am.  St.  Rep.  89,  8  L.  R.  A.  467,  holding 
!    that  in  such  case  trover  and  replevin  are 
concurrent  remedies. 

27.  Oliver  v.  Wilson,  8  N.  D.  590,  80  N.  W. 
757,  73  Am.  St.  Rep.  784. 

28.  Mandlove  v.  Burton,  1  Ind.  39;  Haw- 
kins f.  Pearce,  11  Humphr.  (Tenn.)  44;  Be- 

[113] 


low  V.  Robbins,  76  Wis.  600,  45  K  W.  416, 
20  Am.  St.  Rep.  89,  8  L.  R.  A.  467. 

29.  Wright  v.  Spencer,  1  Stew.  (Ala.)  576, 
18  Am.  Dec.  76. 

30.  Perkins  v.  Thompson,  3  N.  H.  144. 

31.  York  V.  Sanborn,  47  K  H.  403. 

32.  Sheppard  v.  Shelton,  34  Ala.  652. 

33.  Parker  v.  .  Young,  188  Mass.  600,  75 
N.  E.  98,  holding,  however,  that,  under  Rev. 
Laws,  c.  190,  §  9,  providing  that  an  officer 
executing  a  writ  of  replevin  shall  not  deliver 
the  property  to  plaintiff  until  a  bond  has 
been  given  with  sufficient  sureties,  the  de- 
livery of  the  property  to  plaintiff  without 
requiring  a  sufficient  bond  renders  the  orig- 
inal taking  Ly  the  owner  unlawful,  and  he 
is  liable  in  trover. 

34.  Bissell  v.  Huntington,  2  N.  H.  142. 

35.  Nutt  V.  Wheeler,  30  Vt.  430,  73  Am. 
Dec.  316;  Abbott  v.  Kimball,  19  Vt.  551, 
47  Am.  Dec.  708. 

36.  York  v.  Sanborn,  47  N.  H.  403 ;  Abbott 
V.  Kimball,  19  Vt.  551,  47  Am.  Dec.  708. 

37.  Freeman  t\  Grant,  132  N.  Y.  22,  30 
N.  E.  247  [affirming  8  N.  Y.  Suppl.  9121. 

38.  Dubois  v.  Ilarcourt,  20  Wend.  (N.  Y.) 
41,  holding  that  an  officer  who  levies  on  prop- 
erty previously  levied  upon  by  another  officer 
cannot  maintain  trover  against  a  third  offi- 
cer who  illegally  seizes  and  sells  the  property. 
See  also  Vincent  r.  Perry,  Harp.  (S.  C.) 
388. 

Levy  on  hired  property. — Where  a  horse, 
hired  for  a  given  time,  was  levied  on  before 
the  expiration  of  the  time,  and  sold  under  an 
execution  against  tlie  bailee,  the  general 
owner  could  not  maintain  trover  against  the 
sheriff,  cither  before  or  after  the  determina- 
tion of  the  bailment.  Caldwell  r.  CkDwan,  9 
Yerg.  (Tenn.)  262. 
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a  conversion  by  the  officer  to  his  own  use  is  not  necessary  to  sustain  the 
action.^^ 

3.  Changing  Form  of  Action  by  Amendment.  It  has  been  held  that  an  objection 
as  to  the  form  of  the  action  may  be  obviated  by  amendment  of  the  declaration. 

4.  Waiver  of  Objection  as  to  Form.  Where  no  objection  is  taken  at  the  trial 
to  the  form  of  the  action  such  an  objection  cannot  be  raised  afterward.*^ 

5.  Joinder  and  Splitting  of  Actions.  The  general  rules  with  respect  to  the 
joinder  of  causes  of  action  ^  apply  to  actions  against  sheriffs  and  constables  for 
official  defaults.*^  Where  a  sheriff  has  disposed  of  a  portion  of  personal  property 
alleged  to  have  been  wrongfully  seized  by  him  under  a  writ  of  attachment,  the 
owner  of  the  property  may  split  his  cause  of  action  and  maintain  conversion  for 
the  goods  disposed  of,  and  replevin  for  the  remainder.^^ 

C.  Conditions  Precedent  —  1.  Security  For  Costs.*^  A  sheriff  is  not 
entitled  to  security  for  costs  of  an  action  brought  against  him  for  negligence  in 
not  making  a  seizure  under  a  writ  of  fieri  facias.*^ 

2.  Return  of  Indemnity  Bond.  The  obligors  in  an  indemnity  bond  may  be 
sued  by  the  claimant  or  execution  defendant,  although  the  sheriff  has  failed  to 
return  the  bond  as  required  by  statute.*^ 

3.  Notice  of  Action.  In  some  jurisdictions  a  sheriff  or  constable  is  entitled 
to  notice  before  an  action  is  brought  against  him ;  and  where  a  plaintiff  agreed 
with  the  sheriff  in  consideration  that  he  would  not  retake  defendant  who  had 
escaped,  that  plaintiff  would  not  sue  the  sheriff  without  notice,  and  reasonable 
time  to  retake,  it  was  held  that  he  could  not  sue  without  such  notice,  the  con- 
sideration being  a  good  one.^^ 

4.  Demanding  Copy  of  Warrant.  In  Pennsylvania  it  has  been  provided  by 
statute  that  no  action  shall  be  brought  against  any  constable  for  anything  done  in 


39.  Nutter  v.  Rioketts,  6  Iowa  92. 

40.  Rider  v.  Chick,  59  N.  H.  50. 

41.  Rider  v.  Chick,  59  N.  H.  50. 

42.  See  Joinder  and  Splitting  of  Ac- 
tions, 23  Cyc.  376. 

43.  Bell  r.  Peck,  104  Cal.  35,  37  Pac.  766 
(holding  that  an  action  against  a  constable 
for  injury  to  property,  in  which  the  sureties 
on  his  bond  are  joined,  does  not  improperly 
join  two  causes  of  action,  as  one  in  tort,  and 
one  on  contract)  ;  Vaule  v.  Steenerson,  63 
Minn.  110,  65  N.  W.  257  (holding  that  a 
cause  of  action  for  failure  of  defendant  sher- 
ifi"  to  levy  an  execution  cannot  be  joined  with 
a  cause  of  action  for  a  wrongful  levy  on  prop- 
erty and  a  conversion  of  the  same  under  an- 
other judgment)  ;  Sandford  v.  Colfax,  4 
N.  J.  L.  120  (holding  that  neglect  to  make 
money  under  an  execution^  suffering  defend- 
ant to  escape,  and  not  returning  the  execu- 
tion in  thirty  days,  may  all  be  united  in  an 
action  of  debt  against  a  constable)  ;  Long- 
cope  V.  Bruce,  44  Tex.  43i4  (holding  that  an 
action  against  a  sheriff  for  a  wrongful 
seizure  of  property  on  execution  cannot  be 
joined  with  a  suit  on  a  bond  of  indemnity  to 
the  sheriff  against  the  obligors  of  such  bond). 

44.  Gehlert  t\  Quinn,  35  Mont.  451,  90  Pac. 
168,  119  Am.  St.  Rep.  864. 

45.  Notice  or  demand  as  a  prerequisite  to 
action  for:  Failure  to— Collect  money  see 
supra,  V,  H,  2 ;  Execute  process  see  supra,  V, 
C,  11;  Have  property  forthcoming  to  satisfy 
writ  see  supra,  V,  F,  3,  c;  Pay  over  money 
see  supra,  V,  H,  21.  Loss  of  or  injury  to 
property  see  supra,  V,  F,  1,  d.  Sale  of  prop- 
erty under  process  against  another  see  supra, 
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V,  G,  11,  m.  Taking  insufl&oient  security  see 
supra,  V,  I,  16.  Wrongful  seizure  see  supra, 
V,  E,  12,  b,  (V)  ;  V,  E,  14,  j. 

Order  for  payment  of  money  as  prerequisite 
to  suit  therefor  see  supra,  V,  H,  22. 

Proceedings  against  bail  as  condition 
precedent  to  action  against  officer  taking  in- 
sufficient bail  see  supra,  V,  I,  14. 

46.  Security  for  costs  generally  see  Costs, 
11  Cyc.  170. 

47.  Creighton  v.  Sweet  land,  18  Ont.  Pr. 
180  [following  McWhirter  v.  Corbett,  4  U.  C. 
C.  P.  203],  so  holding  on  the  ground  that  a 
sheriff  executing  a  writ  of  fieri  facias  is  not 
fulfilling  a  public  duty. 

48.  Chisholm  v.  Gooch,  3  Ky.  L.  Rep. 
247. 

49.  Notice  generally  see  Notice,  29  Cyc. 
1110. 

50.  Bassett  v.  Walker,  3  Pa.  Co.  Gt.  183 
(holding  that  where  an  action  of  trespass  is 
brought  against  a  constable  for  refusing  to 
allow  the  exemption  given  by  the  act  of 
April  9,  1849,  the  justice  having  indorsed  on 
the  writ,  "  Hereon  allow  no  exemption,"  the 
constable  is  entitled  to  notice  before  suit 
brought,  as  required  by  the  act  of  March  21, 
1772)  ;  Robicheau  v.  Arsineau,  11  N.  Brunsw. 
72  (holding  that  a  constable  is  entitled  to  a 
month's  notice  of  an  action  against  him  for 
official  misconduct).  But  compare  McWhir- 
ter V.  Corbett,  4  U.  C.  C.  P.  203,  holding  that 
a  sheriff  is  not  entitled  to  notice  of  an  action 
against  him  arising  out  of  the  execution  of  a 
fieri  facias  in  a  private  suit. 

51.  Powers  v.  Wilson,  7  Cow.  (N.  Y.) 
274. 
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obedience  to  any  warrant  until  demand  has  been  made  for  a  perusal  and  a  copy 
of  the  warrant.^^ 

D.  Defenses.^^  A  sheriff  who  is  sued  for  an  act  done  by  him  in  the  execution 
of  process  has  the  right  to  take  on  himself  the  conduct  of  the  defense,  and  retain 
what  attorney  he  chooses,  notwithstanding  the  fact  that  he  has  been  indemnified 
by  the  party  suing  out  the  process.^*  Where  the  action  is  against  indemnitors 
they  may  avail  themselves  of  any  defense  which  would  be  available  to  the  sheriff 
if  no  bond  had  been  taken.^^  The  fact  that  an  indemnity  bond  recites  that  the 
officer  has  been  directed  to  levy  on  property  of  the  judgment  debtor  will  not  prevent 
a  recovery  against  the  indemnitors  if  the  officer  was  actually  directed  to  levy  on 
property  of  a  third  person  by  the  principal  in  the  bond.^^  An  officer  who  takes 
property  under  a  writ  of  replevin  in  favor  of  the  owner  is  the  owner's  agent  in  the 
taking  and  may  defend  as  such,  although  his  justification  under  the  process  fails.^^ 

E.  Jurisdiction  and  Venuo.^^  The  question  of  what  particular  court  has 
jurisdiction  of  an  action  against  a  sheriff  or  constable  for  official  default  or  mis- 
conduct is  governed  by  the  statutes  of  the  various  states.^^  Under  some  statutes 
an  action  against  a  sheriff  or  constable  for  a  neglect  of  duty  in  respect  to  the  exe- 
cution of  process  is  properly  brought  in  the  county  in  which  the  judgment  was 
rendered  or  the  proceeding  had  pursuant  to  which  the  process  issued;  but  the 
remedy  is  not  necessarily  to  be  sought  in  the  court  from  which  the  process  issued/^ 
and  under  other  statutes  such  an  action  must  be  brought  in  the  sheriff's  own  county, 
although  the  process  issued  from  a  court  of  another  county. Under  some  statutes 
an  action  against  a  sheriff  or  constable  for  official  misconduct  must  be  tried  in  the 
county  where  the  cause  of  action  arose;    but  it  has  also  been  held  that  an  action 


52.  Osborn  f.  Burket,  1  Browne  (Pa.)  343 
(holding  that  an  action  of  trespass  against  a 
constable  who  arrested  plaintiff  on  a  warrant 
for  a  debt,  and  assaulted  and  beat  him,  was 
within  the  act  of  March  21,  1772,  so  pro- 
viding) ;  Mollison  v.  Bowman^  5  Pa.  L.  J. 
181  (holding,  however,  that  the  act  of  March 
21,  1772,  so  providing,  was  intended  to  pro- 
tect the  constable  only  where  he  acted  pur- 
suant to  the  warrant,  and  hence,  in  trespass 
against  a  constable  for  taking  goods  under 
an  execution  against  another  person,  plain- 
tiff need  not  show  that  he  demanded  a  copy 
of  the  warrant) . 

53.  Matters  affecting  liability  for  particu- 
lar defaults  see  supra,  V,  passim. 

54.  Peck  V.  Acker,  20  Wend.  (N.  Y.)  605. 

55.  Moore  v.  Allen,  25  Miss.  363. 

56.  Benson  v.  Caulfield,  64  Nebr.  101,  89 
N.  W.  664. 

57.  Wheeler  v.  Selden,  62  Vt.  310,  20  Atl. 
197. 

58.  Jurisdiction  generally  see  Courts,  11 
Cyc.  633. 

Venue  generally  see  Venue. 

59.  See  Strong  v.  Combs,  68  Nebr.  315,  94 
N.  W.  149  [following  Spielman  v.  Flynn,  19 
Nebr.  342,  27  N.  W.  224 ;  Neihardt  v.  Kilmer, 
12  Nebr.  35,  10  N.  W.  531]  (holding  that  an 
action  against  a  sheriff  to  recover  damages 
for  seizure  and  sale  of  exempt  property  under 
execution  is  not  a  suit  for  misconduct  in 
office,  within  Code  Civ.  Proc.  §  907,  of  which 
the  county  court  has  no  jurisdiction)  ;  Hoops 
V.  Crowley,  12  Serg.  &  R.  (Pa.)  219  note 
(holding  that  the  court  of  common  pleas  has 
jurisdiction  of  a  special  action  on  the  case 
for  a  neglect  of  duty  in  a  constable  employed 
by  plaintiff  to  distrain  goods  for  arrears  of 


rent  due  plaintiff)  ;  Bell  v.  Jarvis,  6  U.  C. 
Q.  B.  423  (holding  that  under  8  Vict.  c.  13, 
§  5,  the  district  courts  have  no  jurisdiction 
in  an  action  on  the  case  for  a  false  return ) . 

60.  Adams  v.  Simmons,  65  S.  W.  152,  23 
Ky.  L.  Rep.  1389  (holding  that  under  St. 
§  1716,  an  action  against  a  sheriff  for  failing 
to  return  within  thirty  days  from  the  return- 
day  an  execution  issued  from  another  county 
was  properly  brought  in  the  county  whence 
the  execution  issued)  ;  Ingram  v.  Turner,  51 
S.  W.  148,  21  Ky.  L,  Rep.  283  (holding  that 
this  is  true  under  St.  c.  46,  art.  18,  which, 
being  the  last  enactment,  governs  notwith- 
standing the  provisions  of  the  code  of  prac- 
tice) ;  Watson  v.  Mitchell,  108  N.  C.  364,  12 
S.  E.  836  (holding  that  under  Code,  §  200, 
an  action  for  false  return  will  lie  against  the 
sheriff'  in  the  county  from  which  the  sum- 
mons issued,  although  he  is  sheriff  of  another 
county). 

61.  Oger  i\  Daunoy,  7  Mart.  N.  S.  (La.) 
656  [following  Dum'r.  Vail,  7  Mart.  (La.) 
416];  Clark  v.  Morgan,  4  Mart.  (La.)  79. 

62.  Groom  r.  Pickett,  4  Bush  (Ky.)  372 
(holding  that  this  was  true  under  Civ.  Code. 
§  94,  and  tliat  the  provisions  of  the  Revised 
Statutes  giving  jurisdiction  to  tlie  court  from 
which  the  process  issued  were  repealed  by  the 
civil  code)  ;  Packard  r.  Hestorberg,  48  Misc. 
(N.  Y.)  30,  96  N.  Y.  Suppl.  72. 

63.  Michiqan. —  Morse  r.  Dunham,  48  Midi. 
590,  12  N.  W.  865,  holding  that  under  Comp. 
Laws,  §  5970,  an  action  airainst  a  sheriff  for 
tresi)ass  on  lands  must  be  brousjht  in  the 
county  wlioro  the  (res])ass  ocourrod.  where  he 
had  assumed  to  act  oHieially  under  process, 
notwitlistanding  there  may  have  been  some  in- 
lirmity  in  the  process. 
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of  debt  against  tlie  sheriff  for  an  escape  is  a  transitory  action^  and  plaintiff  may  lay 
the  venue  in  any  county  he  pleases/^  and  that  a  sheriff  may  be  sued  for  neglecting 
to  return  an  execution  in  any  county  where  either  party  dwells,  whether  the  original  ^ 
judgment  was  rendered  there  or  not.®^ 

F.  Time  to  Sue  and  Limitations  ^«  —  l.  Time  When  Action  May  Be  Com- 
menced —  Premature  Actions.  Where  the  property  of  a  defendant  in  replevin 
is  taken  by  the  officer  and  delivered  to  plaintiff  without  authority  of  law,  defendant 
may  sue  the  officer  at  once,^'  or  he  may  elect  to  abide  the  result  of  the  replevin 
suit.^^  But  an  action  by  the  execution  defendant  for  the  surplus  proceeds  of  a 
sale  under  the  writ  is  premature  when  brought  before  the  return-day  of  the  writ 
and  without  any  demand  upon  the  officer.®^  It  has  been  held  that  an  action  for 
failure  to  pay  over  money  collected  on  a  writ  cannot  be  brought  until  after  the 
return-day  of  the  writ,'^  but  there  is  also  authority  for  the  view  that  where  a 
sheriff  who  has  collected  money  on  a  writ  refuses  to  pay  it  over  on  demand  an 
action  may  be  brought  against  him  before  the  return-day. Where  goods  in  the 
possession  of  a  mortgagor  are  attached  and  the  mortgagee  is  summoned  by  a 
trustee  writ,  an  action  by  the  mortgagee  for  conversion  is  premature  when  brought 


'New  Jersey. —  Dennis  v.  Ford,  7  N.  J.  L. 
200. 

New  York. —  Murphy  v.  Callan,  69  N.  Y. 
App.  Div.  413,  74  N.  Y.  Suppl.  1009  (hold- 
ing that  an  action  for  conversion,  although 
not  referring  to  the  character  in  which  de- 
fendant assumed  to  act  when  taking  posses- 
sion of  the  property,  if  against  an  officer  who 
took  possession,  however  wrongfully,  by  vir- 
tue of  his  office,  under  a  warrant  duly  issued, 
must  be  tried  in  the  county  where  the  cause 
of  action  arose)  ;  Lamson  Consolidated  Store 
Service  Co.  v.  Hart,  1  Silv.  Sup.  427,  5  N.  Y. 
Suppl.  889  (holding  that  an  action  against 
a  sheriflf,  to  restrain  him  from  selling  plain- 
tiff's property  under  an  execution  against 
another  person,  should  be  tried  in  the  county 
wherein  the  levy  was  made,  although  the 
execution  defendant  resides  in  another 
county,  and  is  joined  with  the  sheriff  as  a 
defendant)  ;  Seeley  v.  Birdsall,  15  Johns. 
267.  See  also  Abrahams  v.  Benson,  22  Hun 
605,  60  How.  Pr.  208. 

North  Carolina. —  Harvey  v.  Brevard,  98 
N.  C.  93,  3  S.  E.  911. 

Texas. —  See  Willis  v.  Hudson,  72  Tex.  598, 
10  S.  W.  713;  Plum  v.  Strong,  71  Tex.  321,  6 
S.  W.  167;  Hilliard  v.  Wilson,  65  Tex.  286. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  273. 

What  constitutes  action  for  official  act. — 
An  action  against  a  sheriff  to  restrain  the 
sale  of  property  levied  on  under  execution  is 
for  an  act  done  by  virtue  of  his  office,  where 
the  complaint  demands  judgment  for  damages 
on  account  of  the  levy.  Lamson  Obnsol. 
Store  Service  Co.  v.  Speir,  6  N.  Y.  Suppl.  577, 
22  Abb.  N.  Cas.  355. 

When  statute  not  applicable. — 1  Rev.  Laws, 
p.  155,  providing  that  actions  against  a 
sheriff  for  any  trespass,  etc.,  for  acts  com- 
mitted by  virtue  of  his  office,  shall  be  laid  in 
the  county  where  the  act  was  done,  does  not 
apply  unless  the  act  was  done  in  obedience  to 
a  warrant  and  within  the  jurisdiction  of  the 
court  issuing  it.  Green  v.  Rumsey,  2  Wend. 
(N.  Y.)  611.  2  Rev.  St.  p.  353,  §  15,  pro- 
viding that  actions  against  public  officers  for 
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acts  done  by  them  by  virtue  of  their  offices 
must  be  brought  in  the  county  where  the  act 
complained  of  happened,  applies  only  to  af- 
firmative acts,  and  not  to  mere  omissions. 
Wilson  V.  Jenkins,  1  Edm.  Sel.  Cas.  (N.  Y.) 
384;  Fairchild  v.  Case,  24  Wend.  (N.  Y.) 
381;  Hopkins  v.  Haywood,  13  Wend.  (N.  Y.) 
265;  Elliott  v.  Cronk,  13  Wend.  (N.  Y.) 
35. 

An  action  against  a  sheriff's  indemnitors 

is  not  within  Code,  §  191,  providing  that  ac- 
tions against  a  public  officer  for  an  official 
act,  or  against  a  person  who  by  his  com- 
mand or  in  his  aid  shall  do  anytning  touch- 
ing the  duties  of  such  officer,  shall  be  tried 
in  the  county  where  the  cause  arose.  Harvey 
V.  Brevard,  98  N.  C.  93,  3  S.  E.  911. 

The  burden  rests  on  plaintiff  in  an  action 
for  a  false  return  to  show  that  the  cause  of 
action  arose  within  the  county  wherein  the 
venue  is  laid.  Seeley  v.  Birdsall,  15  Johns. 
(N.  Y.)  267. 

64.  Jones  v.  Pemberton,  7  N.  J.  L.  350. 

65.  Burrows  v.  Fitch,  Kirby  (Conn.)  113, 
114,  so  holding  as  to  an  execution  issuing 
from  the  superior  court,  the  court  saying: 
"  This  court  is  the  same  within  the  meaning 
of  the  statute,  sitting  in  any  county  in  the 
state."  See  also  Huntington  v.  Lothrop,  1 
Root  (Conn.)  90. 

66.  See,  generally,  Limitations  of  Ac- 
tions, 25  Cyc.  963. 

67.  Whitney  v.  Jenkinson,  3  Wis.  407. 

68.  Whitney  v.  Jenkinson,  3  Wis.  407. 

69.  Bortel  v.  Ostrander,  15  How.  Pr.  (N.  Y.) 
572. 

70.  Mclnerney  v.  Chicago  Times  Co.,  41 
111.  App.  438. 

71.  Rogers  v.  Sumner,  16  Pick.  (Mass.) 
387.  See  also  Adams  v.  Bowe,  3  N.  Y.  Civ. 
Proc.  191,  12  Abb.  N.  Cas.  322,  holding  that 
where  a  sheriff  seized  the  property  of  an 
execution  debtor,  who  gave  to  the  sheriff  a 
certified  check  to  hold  as  security,  while  the 
debtor  made  arrangements  to  get  the  judg- 
ment reversed  or  modified,  and  the  sheriff 
thereupon  released  the  property,  the  execu- 
tion creditor  might  sue  the  sheriff  for  the 
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while  the  attachment  is  in  force  and  before  he  has  been  discharged  as  trustee. ''^^ 
Where  a  deputy  sheriff,  having  collected  money  on  execution,  was  summoned  as 
trustee  of  the  execution  creditor,  the  pendency  of  the  trustee  proceedings  did  not 
suspend  the  right  of  the  execution  creditor  to  commence  an  action  on  the  case 
against  the  sheriff  for  the  refusal  to  pay  him  the  money  on  demand. It  has  been 
held  that  a  claimant  of  property  sold  under  execution  may  commence  action 
against  the  obligors  in  an  indemnity  bond  immediately  after  its  execution.'^* 

2.  Time  Within  Which  Action  Must  Be  Commenced  —  Limitations  —  a.  In 
General.  In  a  number  of  states  there  are  statutes  of  limitation  specially 
applicable  to  actions  against  sheriffs  and  constables  for  negligence  or  misconduct 
in  connection  with  their  official  duties  providing  that  such  an  action  must  be  brought 
within  a  specified  time  after  the  cause  of  action  accrues;  but  such  statutes 
sometimes  in  terms  exclude  or  are  held  not  applicable  to  actions  against  such  officers 
to  recover  money  collected  by  them  or  in  their  official  custody,    nor  do  they  apply 


amount,  although  the  writ  had  not  been  re- 
turned and  the  return-day  had  not  arrived. 

72.  Emery  Seavey,  148  Mass.  566,  20 
N.  E.  177. 

73.  Hicks      Gleason,  20  Vt.  139. 

74.  Chisholm  v.  Gooch,  3  Ky.  L.  Rep.  247. 

75.  California. —  Lambert  v.  McKenzie,  135 
Cal.  100,  67  Pac.  6. 

Colorado. —  People  v.  Cramer,  15  Colo.  155, 
25  Pac.  302. 

Connecticut. —  Hartford  County  Bank  v. 
Waterman,  26  Conn.  324. 

Illinois. —  McDonough  v.  People,  72  111. 
App.  376,  limitation  of  action  for  taking  in- 
sufficient replevin  bond. 

lovM. —  Lower  v.  Miller,  66  Iowa  408,  23 
N.  W.  897. 

Kentucky, —  Fish  v.  Simmermans,  5  T.  B. 
Mon.  81. 

Louisiana. —  Fisk  i>.  Browder,  6  Mart.  N.  S. 
691. 

Maine.— Bailey  v.  Hall,  16  Me.  408;  Wil- 
liams College  V.  Balch,  9  Me.  74,  both  of 
which  cases  relate  to  the  limitation  of  ac- 
tions for  misconduct  or  negligence  of  depu- 
ties. 

Missouri. —  State  v.  O'Neill,  114  Mo.  App. 
611,  90  S.  W.  410;  State  v.  Spencer,  30  Mo. 
App.  407. 

New  York. —  Gumming  v.  Brown,  43  N.  Y. 
514;  Smith  v.  Knapp,  30  N.  Y.  581;  Davy  v. 
Field,  1  Abb.  Dec.  490,  2  Keyes  608;  Beyer 
V.  Sigel,  75  N.  Y.  App.  Div.  83,  77  N.  Y. 
Suppl.  1018  [affirmed  in  177  N.  Y.  575,  69 
N.  E.  1120];  Rice  v.  Penfield,  49  Hun  368, 
2  N.  Y.  Suppl.  641,  15  N.  Y.  Civ.  Proc.  268; 
Peck  V.  Hurlburt,  46  Barb.  559;  Kings  v. 
Walter,  6  Thomps.  &  C.  338;  Bowne  v. 
O'Brien,  5  Daly  474;  Fisher  r.  Pond,  2  Hill 
338;  Roe  v.  Beakes,  7  Wend.  459,  holding 
that  1  Rev.  Laws,  p.  247,  limiting  suits 
against  sheriffs,  for  escapes  of  persons  im- 
prisoned on  civil  process,  to  one  year,  ap- 
plies as  well  to  escapes  after  arrest  and 
before  commitment  as  to  escapes  after  com- 
mitment. 

Ohio. —  State  v.  Crowell,  1  Ohio  Dec.  (Re- 
print) 41,  1  West.  L.  J.  305. 

Pennsylvania. —  Smith  V.  Jackson,  9  Pa. 
Dist.  353,  24  Pa.  Co.  Ct.  420. 

Wisconsin. —  Bishop  r.  McGillis,  82  Wis. 
120,  51  N.  W.  1075. 


United  States. —  Bernard  v.  Bo  we,  41  Fed. 
30,  construing  N.  Y.  Code  Civ.  Proc.  §  385. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  274;  33  Cent.  Dig.  tit.  "Limita- 
tions of  Actions,"  §  312  seq. 

The  statutory  limitation  applies  to  an  ac- 
tion against  the  sheriff  for  failure  to  return, 
an  execution  (Peck  v.  Hurlburt,  46  Barb. 
(N.  Y.)  559),  or  wrongfully  delivering  plain- 
tiff's property  to  a  third  person,  after  the 
attachment  suit  in  which  the  sheriff  had 
seized  the  property  had  been  dismissed  (Ber- 
nard V.  Bowe,  41  Fed.  30). 

76.  Church  v.  Clark,  1  Root  (Conn.)  303; 
Beyer  v.  Sigel,  75  N.  Y.  App.  Div.  83,  7T 
N.  Y.  Suppl.  1018  [affirmed  in  177  N.  Y.  575, 
69  N.  E.  1120];  King  v.  Walter,  6  Thomps. 
&  C.  (K  Y.)  338;  Bowne  v.  O'Brien,  5  Daly 
(N.  Y.)  474;  Bernard  v.  Bowe,  41  Fed.  30, 
construing  N.  Y.  Code  Civ.  Proc.  §  385. 

Case  not  within  exception. — Where  a  dep- 
uty sheriff  sold  attached  property  under  order 
of  court  as  perishable  and  took  in  part  pay- 
ment the  note  of  the  j^urchaser  secured  by  a 
mortgage  on  the  property,  and  plaintiff  in 
attachment  secured  judgment  entitling  him  to 
the  proceeds  of  the  sale,  an  action  by  him 
against  the  sheriff  for  the  purchase-price 
represented  by  the  note  was  within  N.  Y. 
Code  Civ.  Proc.  §  385,  which  bars,  after  one 
year,  an  action  against  a  sheriff  on  a  lia- 
bility incurred  by  him  in  doing  an  act  in 
his  official  capacity,  or  by  the  omission  of 
an  official  duty,  except  "  the  non-payment  of 
money  collected  upon  an  execution,"  Beyer 
r.  Sigel,  75  N.  Y.  App.  Div.  83,  77  N.'Y. 
Suppl.  1018  [affirmed  in  177  N.  Y.  575,  69 
N.  E.  1120]. 

An  action  against  a  sheriff  by  a  purchaser 
at  an  execution  sale  which  was  afterward 
set  aside  for  irregularity,  to  rocovor  back  the 
money  paid,  is  an  action  for  the  non-payment 
of  money  collected  on  an  execution,  within 
the  provision  of  Laws  (1871),  c.  733,  §  2, 
excepting  such  actions  from  the  operation  of 
that  statute  requiring  actions  against  sheriffs 
to  be  brought  within  one  year  from  the  time 
the  cause  of  action  ac'cnuHl.  Bowne  V. 
O'Brien,  5  Daly  (X.  Y.)  4  74. 

Money  paid  on  fraudulent  vouchers. —  Laws 
(1871),  c.  73.S.  5^  2,  provide^^  tliat  "no  action 
shall  I)e  brought  against  a  sluMilV  on  a  lia- 
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to  actions  based  upon  contracts  of  the  sheriff,  although  such  contracts  may  have 
been  connected  with  his  official  duties.'^  A  statute  limiting  actions  against 
sheriffs,  on  a  liability  for  an  official  act  or  the  omission  of  official  duty,  does  not 
extend  to  acts  done  colore  officii;  but  the  seizure  by  a  sheriff  of  property  which 
he  supposes  to  be  that  of  a  debtor  against  whom  he  has  a  lawful  process  is  an  act 
done  in  his  official  capacity,  within  the  meaning  of  a  statute  limiting  the  time  for 
commencing  suit  for  such  acts,  although  the  property  in  fact  belonged  to  another 
person  as  to  whom  the  officer  is  a  trespasser.'^  A  statutory  limitation  of  time 
within  which  an  action  may  be  brought  against  bail  is  not  applicable  to  an  action 
against  a  sheriff  for  an  escape. An  action  against  a  sheriff  for  a  false  return  of  a 
fieri  facias,  being  founded  on  a  judgment,  is  within  a  statutory  provision  "that 
no  statute  of  limitations  shall  ever  be  pleaded  as  a  bar,  or  operate  as  such,  to  any 
action  founded  on  an  instrument  or  contract  in  writing,  whether  the  same  be  sealed 
or  unsealed."  A  statute  limiting  the  time  for  bringing  an  action  against  a 
sheriff  for  official  misconduct  does  not  protect  the  obligors  in  a  bond  of  indemnity 
given  to  him  in  respect  to  the  act  complained  of.^^ 

b.  When  Cause  of  Action  Accrues  — -(i)  Defaults  in  Respect  to  Execu- 
tion OF  Process.  According  to  the  weight  of  authority  the  right  of  action  of 
the  party  in  whose  behalf  mesne  process  was  issued  against  a  sheriff  for  negligence 
in  the  execution  of  such  process  accrues  when  actual  injury  is  suffered  in  conse- 
quence thereof,  and  the  statute  of  limitations  does  not  begin  to  run  until  such 
time ;  but  there  is  also  authority  for  the  view  that  in  such  case  the  cause  of  action 
accrues  and  the  statute  commences  to  run  at  the  time  of  the  return  of  the  writ.** 
In  the  case  of  neghgence  in  the  execution  of  final  process  the  injury  is  suffered 
and  the  cause  of  action  accrues  when  such  process  is  returned  unsatisfied  in  whole 
or  in  part,*^  and  such  return  on  final  process  also  fixes  the  time  of  the  accrual  of 
the  cause  of  action  for  defaults  in  respect  to  mesne  process.*^  Where  an  execution 
is  apparently  satisfied  but  the  levy  is  defective  so  that  title  to  the  property  levied 
on  does  not  pass  the  cause  of  action  accrues  at  the  time  of  the  levy  and  not  at  the 
time  of  an  eviction  by  the  judgment  debtor.*^ 

(ii)  Wrongful  Levy  or  Other  Taking  of  Property.   The  cause  of 


bility  incurred  by  the  doing  of  an  act  in  his 
official  capacity  and  in  virtue  of  his  office, 
unless  commenced  in  one  year  from  the  time 
the  cause  of  action  shall  have  accrued,"  does 
not  apply  to  an  action  by  the  county  super- 
visors against  the  sheriff  to  recover  moneys 
paid  on  fraudulent  vouchers  for  the  board  of 
fictitious  prisoners  in  the  county  jail.  Kings 
County  V.  Walter,  6  Thomps.  &  C.  (N.  Y.) 
338. 

Mo.  Rev.  St.  (1899)  §  4274,  includes  actions 
for  non-payment  of  money  collected  on  an 
execution.  State  v.  O'Neill,  114  Mo.  App. 
611,  90  S.  W.  410. 

77.  Rice  V.  Penfield,  49  Hun  (N.  Y.)  368, 
2  N.  Y.  Suppl.  641,  15  K  Y.  Civ.  Proc.  268, 
holding  that  a  sheriff's  liability  for  a  debt 
contracted  by  his  deputy  in  the  care  of  cattle 
levied  on  does  not  come  within  Code  Civ. 
Proc.  §  385,  providing  that  an  action  against 
a  sheriff  "  upon  a  liability  incurred  by  him 
by  doing  an  act  in  his  official  capacity" 
must  be  brought  within  one  year. 

78.  Morris  v.  Van  Voast,  19  Wend.  (K  Y.) 
283. 

79.  Cumming  r.  Brown,  43  N.  Y.  514  [fol- 
loioed  in  Hill  v.  White,  46  N.  Y.  App.  Div. 
360,  61  N.  Y.  Suppl.  515]. 

80.  Brown  v.  Lord,  Kirby  (Conn.)  209,  so 
holding  on  the  ground  that  the  sheriff  is 
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liable  in  his  official  capacity  and  not  as 
bail. 

81.  Stevens  V.  Beckes,  3  Blackf.  (Ind.)  88. 

82.  Bishop  V.  McGillis,  82  Wis.  120,  51 
N.  W.  1075,  so  holding  on  the  ground  that 
as  to  the  person  injured  the  indemnitors 
were  principals  and  tort-feasors. 

83.  People  v.  Cramer,  15  Colo.  155,  25 
Pac.  302  [approving  Hartford  County  Bank 
V.  Waterman,  26  Conn.  324,  and  disapprov- 
ing Betts  V.  Norris,  21  Me.  314,  38  Am.  Dec. 
264] ;  Hartford  County  Bank  V.  Waterman, 
supra,  holding  that  where  a  sheriff,  under- 
taking to  attach  real  estate,  has  left  with 
the  town  clerk  a  copy  of  his  writ  with  an 
indorsement  that  he  has  attached  property 
different  from  that  described  in  his  return, 
by  reason  of  which  default  plaintiff  is  unable 
to  satisfy  his  claim,  plaintiff's  cause  of  ac- 
tion accrues  at  the  time  when  he  has  sus- 
tained actual  damage  by  failure  to  obtain 
satisfaction  of  his  execution,  and  not  at  the 
time  of  the  service  of  the  writ  or  of  the  false 
return. 

84.  Betts  V.  Norris,  21  Me.  314,  38  Am. 
Dec.  264. 

85.  Smith  V.  Yale,  50  Conn.  526. 

86.  Welles  v.  Pussell,  38  Conn.  193  [ap- 
proved in  Smith  v.  Yale,  50  Conn.  526]. 

87.  Hall  V.  Tomlinson,  5  Vt.  228. 
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action  by  a  defendant  in  attachment  against  the  sheriff  to  recover  goods  attached 
accrues  at  the  time  when  the  attachment  is  dissolved;  and  the  statute  of  hmita- 
tions  begins  to  run  from  that  time.^^  The  cause  of  action  against  an  indemnitor  of 
the  sheriff  for  a  wrongful  levy  has  been  held  to  accrue  when  judgment  was  rendered 
against  the  sheriff  for  conversion  of  the  property. 

(ill)  Defaults  in  Respect  to  Custody  of  Property.  Where  attached 
property  is  not  forthcoming  to  satisfy  an  execution  issued  in  the  attachment  suit 
the  cause  of  action  for  failure  to  keep  the  same  accrues  immediately  upon  the 
return  of  the  execution  unsatisfied;^^  or,  according  to  another  authority,  at  the 
expiration  of  the  period  after  judgment  during  which  an  attachment  lien  continues. 
It  has  also  been  held,  however,  that  the  cause  of  action  against  a  sheriff  for  damages 
occasioned  by  his  unauthorized  release  of  attached  property,  pending  the  trial 
of  the  attachment  proceedings,  accrues  at  the  date  of  the  judgment  in  the  attach- 
ment suit  and  not  at  the  time  of  the  release. 

(iv)  Wrongful  Sale  of  Property.  The  cause  of  action  against  a  sheriff 
for  an  illegal  sale  of  a  homestead  under  an  execution  in  his  hands  accrues  when  the 
sale  is  made;  and  the  time  of  sale  also  fixes  the  accrual  of  a  mortgagee's  cause 
of  action  for  selling  the  mortgaged  chattels  under  process  against  the  mortgagor.^* 

(v)  Failure  to  Execute  Deed.  The  purchaser  at  a  sheriff's  sale  under 
execution,  who  pays  the  amount  of  his  bid,  is  entitled  to  his  deed  or  an  immediate 
return  of  his  money,  if  for  any  reason  a  deed  cannot  be  made,  and  his  claim  against 
the  sheriff  in  respect  thereto  accrues  at  that  time.*^^ 

(vi)  Wrongful  or  Erroneous  Receipt  of  Money.  In  a  case  where  a 
sheriff  drew  divers  sums  of  money  at  different  times  from  the  treasurer  of  the 
county  on  false  and  fraudulent  accounts  and  vouchers  for  insolvent  costs  claimed 
as  due  him,  and  for  official  services  claimed  to  have  been  rendered,  it  was  held 
that  the  statute  of  limitations  did  not  commence  to  run  in  favor  of  the  sheriff 
until  he  went  out  of  office. 

(vii)  Failure  to  Pay  Over  Money.  As  to  the  time  when  the  habihty 
of  the  sheriff  attaches  for  neglect  to  account  for  moneys  collected  on  execution 
and  a  consequent  right  of  action  accrues  against  him  the  decisions  of  the  courts 
of  the  different  states  are  variant, it  having  been  held  that  such  liability  accrues 
when  payment  is  demanded  and  not  before,^^  when  the  money  is  received, when 
the  writ  is  returnable,^  and  when  the  fact  of  collection  is  made  to  appear  by  a 
return  of  the  writ  satisfied  in  whole  or  in  part.^  A  landowner's  right  of  action 
against  a  sheriff  for  money  received  from  a  railroad  company  in  condemnation 
proceedings  accrues  immediately  upon  the  expiration  of  the  time  allowed  by  statute 
for  taking  an  appeal  from  the  assessment.^  An  attachment  creditor's  cause  of 
action  against  a  sheriff  for  the  proceeds  of  a  sale  of  the  attached  property  does 
not  accrue  until  final  judgment  in  the  attachment  suit.*  Where  money  is  received 
by  a  sheriff  on  a  sale  of  land  in  partition,  and  there  is  no  fraud  or  concealment, 


88.  Bailey  v.  Hall,  16  Me.  408. 

89.  Gardner  v.  Cooper,  9  Kan.  App.  587, 
58  Pac.  230,  60  Pac.  540. 

90.  Welles  v.  Russell,  38  Conn.  193. 

91.  Lambard  v.  Fowler,  25  Me.  308. 

92.  Lesem  v.  Neal,  53  Mo.  412. 

93.  State  v.  Barefoot,  104  N.  C.  224,  10 
S.  E.  170. 

94.  Adams  V.  Overbo€,  105  Minn.  295,  117 
N.  W.  496. 

95.  State  v.  Spencer,  30  Mo.  App.  407. 

96.  Cook  V.  Houston  County  Com'rs,  62 
Oa.  223,  233,  where  it  is  said:  "Our  ruling 
upon  the  statute  of  limitations  in  this  case 
stands  upon  ground  of  public  policy  as  well 
i's  upon  the  peculiar  relation  that  tlio  sheriff, 
as  such,  sustained  towards  the  county  while 


he  was,  by  color  of  his  office,  making  himself 
the  creditor  of  the  county,  and  thus  getting 
possession  of  its  funds." 

97.  See  State  v.  Minor,  44  Mo.  373. 

98.  Weston  v.  Ames,  10  Mete.  (Mass.)  244; 
Wright  V.  Hamilton,  2  Bailey  (S.  C.)  51,  21 
Am.  Dec.  513.  See  also  Church  r.  Chirk.  1 
Root  (Conn.)  303. 

99.  Thompson  r.  Central  Bank,  9  Ga.  413. 

1.  Williams  College  r.  Balch,  9  Me.  74. 

2.  Governor  Stonum,  11  Ala.  679  [ap- 
proved in  State  Minor,  44  Mo.  373  {fol- 
lowed in  Kirk  r.  Sportsman,  4S  Mo.  383)  ]. 

3.  Lower  Miller,  66  Iowa  408,  23  N.  W. 
897. 

4.  State  r.  Finn,  98  Mo.  532,  11  S.  W.  994, 
14  Am.  St.  Rep.  654.  so  holding  upon  the 
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the  statute  of  limitation  begins  to  run  against  an  action  therefor  from  the  time 
it  was  his  duty  on  demand  to  pay  it  over.^  As  against  the  claim  of  plaintiff  in 
foreclosure  against  the  sheriff  for  money  received  on  the  sale  of  the  mortgaged 
premises  that  statute  does  not  begin  to  run  until  the  sheriff^s  deed  is  delivered 
and  the  sale  perfected.^  Where  a  sheriff,  acting  under  numerous  writs  against 
the  same  debtor,  makes  successive  collections  and  sales,  the  statute  of  limitations 
does  not  begin  to  run  against  one  of  the  creditors  the  moment  the  sheriff  has 
collected  enough  to  satisfy  his  process,  but  the  fund  so  received  may  be  regarded 
as  single  and  entire,  and  it  may  be  regarded  as  the  right  and  duty  of  the  sheriff 
to  retain  the  fund  until  the  whole  is  collected,  and  conflicting  claims  of  priority 
are  determined.'^  It  has  been  held  that  the  statute  did  not  begin  to  run  against 
the  liability  of  a  sheriff  for  the  conversion  of  the  proceeds  of  a  sale  under  execution 
of  property,  which  was  claimed  by  a  third  person  under  an  alleged  superior  title 
until  the  determination  on  appeal  of  the  claim  of  such  third  person,  even  though 
no  appeal-bond  was  given  in  the  cause. ^  Where  an  action  is  based  upon  an  express 
promise  to  pay  money  the  statute  runs  from  the  time  when  such  promise  was  made.^ 

(viii)  Defaults  in  Respect  to  Taking  Bond  or  Security.  The  right 
of  action  against  a  sheriff  for  taking  insufficient  bail  commences  on  the  sheriff's 
return  of  non  est  inventus  on  the  execution  against  the  principal. The  cause  of 
action  of  a  defendant  in  replevin  against  the  sheriff  for  serving  the  writ  without 
taking  a  sufficient  bond  accrues  v/ien  the  writ  is  served;  but  where  in  replevin 
a  bond  in  proper  form  is  taken,  the  sureties  on  which  are  worthless,  a  right  of  action 
against  the  officer  executing  the  writ  does  not  accrue  until  there  is  a  breach  of  the 
conditions  of  the  bond.^^  Where  a  sheriff  returns  property  to  a  defendant  in  claim 
and  delivery  proceedings  without  taking  such  a  bond  as  the  statute  requires 
plaintiff's  cause  of  action  accrues  at  once.^^ 

(ix)  Failure  to  Return  Process.  The  cause  of  action  against  an  officer 
for  failure  to  return  final  process  accrues  immediately  upon  the  expiration  of  the 
time  allowed  by  statute  for  making  the  return.^* 

(x)  False  or  Insufficient  Return.  The  cause  of  action  of  a  plaintiff 
against  a  sheriff  for  a  false  return  of  final  process/^  or  an  insufficient  return  of  an 


ground  that  the  creditor's  right  to  the  money 
does  not  become  absolute  until  such  time. 

5.  Van  Tassel  v.  Van  Tassel,  31  Barb. 
(N.  Y.)  439  (holding  that  the  statute  runs 
against  an  action  against  a  sheriff  for  his 
omission  to  pay  over  to  the  county  treasurer 
the  proceeds  of  a  sale  of  lands  in  a  par- 
tition suit,  from  the  time  of  the  omis  ion, 
and  not  from  the  time  when  the  ptirty  in 
interest  is  apprised  of  it)  ;  Townsend  v. 
Eichelberger,  51  Ohio  St.  213,  3'8  N.  E.  207. 
See  also  State  v.  Minor,  44  Mo.  373  [followed 
in  Kirk  v.  Sportsman,  48  Mo.  383],  holding 
that  the  liability  of  a  sheriff  for  the  proceeds 
of  a  partition  sale  does  not  accrue  until 
there  has  been  either  a  demand  of  payment 
by  the  parties  in  interest  or  until  the  officer 
has  made  a  proper  return  or  report  to  the 
court  ordering  the  sale  of  the  moneys  real- 
ized therefrom. 

6.  Van  Nest  V.  Lott,  16  Abb.  Pr.  (N.  Y.) 
130. 

7.  Davy  v.  Field,  1  Abb.  Dec.  (N.  Y.)  490, 
2  Keyes  608. 

8.  State  f.  O'Neill,  (Mo.  App.  1905)  90 
S.  W.  410. 

9.  Tarkinton  r.  Hassell,  27  N.  C.  359,  hold- 
ing that  where  a  deputy  sheriff  received 
money  on  an  execution  in  his  hands,  but 
failed  to  indorse  it  on  the  execution  or  give 
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credit  for  it,  and  afterward  collected  the 
whole  amount,  without  deducting  the  sum 
so  paid,  and  thereafter  promised  to  pay  de- 
fendant in  the  execution  if  such  mistake  had 
been  made,  the  statute  of  limitations  only 
began  to  run  against  such  promise  from  the 
time  of  the  promise,  not  from  the  time  the 
money  was  received,  or  from  the  time  of  the 
failure  to  pay  it  over. 

10.  West  V.  Rice,  9  Mete.  (Mass.)  564; 
Mather  v.  Green,  17  Mass.  60;  Caesar  v. 
Bradford,  13  Mass.  169;  Rice  v.  Hosmer,  12 
Mass.  127. 

11.  Garlin  v.  Strickland,  27  Me.  443.  But 

compare  MoDonough  v.  People,  72  111.  App. 
376,  holding  that  the  cause  of  action  for 
taking  an  insufficient  replevin  bond  accrues 
and  the  statute  of  limitations  begins  to  run 
at  least  when  the  writ  of  return  is  awarded, 
and  not  when  it  is  returned. 

12.  Parker  v.  Young,  188  Mass.  600,  75 
N.  E.  98. 

13.  Hughes  V.  Newsom,  86  N.  C.  424. 

14.  Fish  V.  Simmermans,  5  T.  B.  Men. 
(Ky.)  81;  Peck  V.  Hurlburt,  46  Barb.  (N.  Y.) 
559. 

15.  Balfour  v.  Browder,  6  Mart.  N.  S. 
(La.)  708.  See  also  Fisk  v.  Browder,  6 
Mart.  N.  S.  (La.)  691;  State  v.  Barefoot, 
104  N.  C.  224,  10  S.  E.  170. 
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original  writ/^  accrues  at  the  time  when  the  return  is  made.  But  where  a  sheriff 
falsely  returns  that  he  has  served  a  defendant  in  a  suit,  and  on  such  false  return 
judgment  by  default  is  rendered  against  him,  the  sheriff  is  guilty  of  fraud  against 
defendant,  and  the  statute  of  limitations  will  not  begin  to  run  against  an  action 
by  such  defendant  against  the  sheriff  from  the  time  of  the  return.^' 

(xi)  Actions  by  Sheriffs  Against  Deputies.  A  sheriff's  right  of 
action  against  his  deputy  for  a  default  of  the  latter  subjecting  the  sheriff  to  lia- 
bility accrues  at  the  time  when  the  sheriff's  liability  becomes  fixed,^^  and  not 
when  such  liability  is  discharged  by  payment. 

(xii)  Actions  by  Deputies  Against  Sheriffs.  Where  a  deputy  is, 
by  the  terms  of  his  employment,  to  receive  as  compensation  a  stipulated  share 
of  the  emoluments  of  the  sheriff's  office,  the  statute  does  not  begin  to  run  against 
his  claim  against  the  sheriff  for  such  compensation  until  the  relation  between 
the  parties  comes  to  an  end.^^ 

e.  Effect  of  Acknowledgment  of  Liability.  Where  the  default  complained  of 
is  that  of  a  deputy  his  continuing  acknowledgment  of  liability  may  preclude  the 
sheriff  from  setting  up  the  statute  of  limitations.^^ 

d.  Effect  of  Reelection  of  Sheriff.  Where  a  sheriff  having  money  in  his 
official  custody  is  reelected,  this  does  not  arrest  the  operation  of  the  statute  of 
limitations  so  that  it  begins  to  run  anew  from  the  commencement  of  his  new 
term.^^ 

G.  Parties  —  1.  Plaintiffs  —  a.  In  General.  A  cestui  que  trust  has  been 
held  entitled  to  sue  in  his  own  name  for  the  damage  resulting  from  a  levy  upon 
the  property  held  in  trust  for  him  under  process  against  a  third  person ;  but  it 
has  also  been  held  that  the  beneficiary  in  a  trust  deed  given  to  secure  a  debt  due 
him  cannot  sue  in  his  own  name  for  a  seizure  and  sale  of  the  property  under  process 
against  the  debtor.^^  An  action  against  a  sheriff  for  special  damage  to  one  of 
several  principals  in  a  replevin  bond  should  be  brought  on  the  relation  of  the 
person  on  whom  the  damage  fell.^^  It  has  been  held  that  where  a  sheriff,  after 
receiving  an  execution  with  notice  that  the  claim  on  which  the  judgment  had 


16.  Miller  v.  Adams,  16  Mass.  456. 

17.  Foley  v.  Jones,  52  Mo.  64. 

Accrual  of  right  of  action  for  fraud  gen- 
erally see  Limitations  of  Actions,  25  Cyc. 
1173. 

18.  Arkansas. —  Badgett  v.  Martin,  12  Ark. 
730. 

Kentucky. — 'Bottom  v.  Williamson,  3  Bush 
521,  holding  that  the  statute  does  not  com- 
mence to  run  until  judgment  is  rendered 
against  the  sheriff  by  reason  of  the  deputy's 
default. 

South  Carolina. —  Rosborough  v.  Albright, 
4  Rich.  39,  holding  that  a  sheriff's  right  of 
action  against  a  jailer  for  an  escape  accrues 
on  the  day  of  the  escape  and  the  statute 
runs  from  that  time. 

Tennessee. —  Atkins  V.  Scarborough,  9 
Humphr.  517,  holding  that  the  cause  of 
action  accrues  as  soon  as  judgment  is  ren- 
dered against  the  sheriff  for  the  deputy's 
default. 

Virginia. —  Allebaugh  V.  Coakley,  75  Va. 
028,  holding  this  to  be  true  under  Code 
(1873),  c.  49,  §  46. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  274;  33  Cent.  Dig.  tit.  "Limita- 
tions of  Actions,"  §  312  et  seq. 

19.  Badgett  r.  Martin,  12  Ark.  730;  Ros- 
borough V.  Albright,  4  Rich.  (S.  C.)  39; 
Atkins  v.  Scarborough,  9  Humphr.  (Tenn.) 
517    [distinguishing    iMaxey   v.    Carter,  10 


Yerg.  (Tenn.)  521;  Marshall  v.  Hudson,  9 
Yerg.  (Tenn.)  57. 

In  Virginia  and  West  Virginia  it  is  held 
that  the  statute  does  not  begin  to  run  against 
a  sheriff's  right  of  action  against  his  deputy 
for  the  latter's  default  until  the  slieriff  has 
paid  the  debt  occasioned  by  such  default  or 
some  part  thereof.  Allebaugh  v.  Coakley,  75 
Va.  628;  Adkins  v.  Fry,  38  W.  Va.  549.  18 
S.  E.  737  [followed  in  Adkins  v.  Stephens, 
38  W.  Va.  557,  18  S.  E.  740]. 

20.  Rowan  v.  Chenowith,  49  W.  Va.  287, 
38  S.  E.  544,  87  Am.  St.  Rop.  700. 

Limitation  of  actions  between  principal  and 
agent  generally  see  Limitations  of  Actions, 
25  Cyc.  1078  et  seq. 

21.  Welles  v.  Russell,  38  Conn.  193,  where 
the  default  consisted  in  turning  over  attached 
property  to  a  receiptor  who  refused  to  deliver 
it  when  it  was  demanded  after  execution 
issued,  whereupon  the  deputy  brought  suit 
upon  the  receipt,  and  it  was  held  that  dur- 
ing the  pendency  of  such  action  tliere  was  a 
continuing  acknowledgment  by  the  deputy  of 
liability  for  the  oriijinal  debt. 

22.  Lower  v.  MWVw  66  Iowa  408.  23  N.  W. 
897. 

23.  See,  sfenerallv.  Parties.  30  Cvc.  1. 

24.  State  r.  TyfcKellop,  40  '\lo.  184. 

25.  Marshall  r.  Stewart,  67  :Miss.  494,  7 
So.  284. 

26.  Com.  V.  Kelly,  2  B.  :\ron.  (Ky.)  459. 
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been  recovered  had  been  assigned  to  another  person,  and  was  prosecuted  at  his 
cost,  collects  the  amount  of  the  execution,  and  pays  it  to  the  nominal  plaintiff, 
the  assignee  may  maintain  an  action  against  him  in  the  name  of  the  assignor; 
but  there  is  also  authority  for  the  view  that  the  assignee  of  an  execution  may, 
in  his  own  name,  without  styUng  himself  assignee,  bring  an  action  against  the 
sheriff  for  money  collected  on  the  execution.^^  Where  attached  property  is  replev- 
ied, but  the  officer  executing  the  replevin  process  fails  to  take  a  sufficient  bond, 
the  attachment  plaintiff  may  maintain  an  action  in  his  own  name  as  relator 
against  the  officer  for  the  resulting  damage,  although  he  is  not  the  nominal  party 
in  interest .^^  Where  goods  purchased  by  an  individual  are  afterward  seized  as 
the  property  of  the  vendor,  the  purchaser  is  the  proper  party  to  sue  for  the  result- 
ing damage,  although  the  property  was  purchased  on  account  of  and  paid  for  by 
a  firm  of  which  the  purchaser  was  a  member.^  An  action  against  a  sheriff  for 
neglect  to  return  an  execution  must  be  brought  in  the  name  of  the  execution 
plaintiff,  although  he  was  a  mere  nominal  party,  without  any  interest  in  the 
execution.^^  Where  the  owner  of  a  non-negotiable  note  has  commenced  an  action 
upon  it  in  the  name  of  the  payee,  and  recovered  judgment,  and  delivered  the 
execution  to  an  officer  to  levy,  the  owner  of  the  judgment  may  sustain  an  action 
against  the  officer  for  neglect  to  levy  and  return  the  writ  in  the  name  of  the  payee 
of  the  note,  in  whose  name  the  judgment  was  recovered.^^  An  action  upon  a 
bond  of  indemnity  for  the  wrongful  seizure  or  sale  under  process  of  property  not 
belonging  to  defendant  therein  may  be  prosecuted  by  the  claimant  in  his  own 
name,^^  or  in  the  name  of  the  officer  to  whom  the  bond  was  given  for  the  benefit 
of  the  claimant.^* 

b.  Joinder.  Where  a  sheriff  receives  money  of  one  of  several  debtors  against 
whom  he  has  a  writ,  under  an  agreement  to  pay  it  over  to  the  creditor,  but  neglects 
to  do  so,  and  the  debtor  is  again  sued  and  pays  the  money,  the  debtor  alone  may 
maintain  an  action  against  the  officer,  without  joining  the  other  defendants  in 
the  original  writ;  and  where  the  goods  of  one  of  several  joint  debtors  are  taken 
in  execution  and  wasted,  he  alone  can  sue  the  sheriff  for  redress,  and  it  is  not 
proper  to  join  the  other  debtors  as  plaintiff s.^^  But  the  liability  of  a  sheriff  for 
failure  to  deliver  to  the  proper  parties  the  money  paid  him  on  the  purchase-money 
of  land  sold  on  partition  may  be  enforced  by  the  parties  in  interest  in  a  joint 
action  against  him,  when  no  objection  is  made  for  misjoinder.^^ 

2.  Defendants  —  a.  In  General.  The  sureties  on  a  sheriff's  official  bond  are 
not  necessary  parties  to  an  action  against  him  for  an  official  default,^^  but  such 
action  may  be  prosecuted  against  the  sheriff  alone,^^  although  the  statute  makes 
the  sureties  as  well  as  the  sheriff  liable  therefor.^  As  a  sheriff  and  his  indemnitors 
are  jointly  and  severally  liable  for  the  wrong  it  is  no  defense  in  an  action  by  the 
owner  of  the  property  wrongfully  seized  or  sold  against  one  or  more  of  the  wrong- 
doers to  show  that  others  who  are  also  liable  were  not  joined  as  defendants.^^ 
Where  an  execution  sale  was  enjoined  by  a  third  person,  claiming  to  be  the  owner 
of  the  property  seized,  and  pending  an  appeal  from  a  dissolution  of  the  injunction 


27.  Riley  v.  Taber,  9  Gray  (Mass.)  372. 

28.  Alexander  v.  Hancock,  2  Rich.  (S.  C.) 
100. 

29.  State  v.  Boisliniere,  40  Mo.  566.  But 
compare  Foulks  v.  Pegg,  6  Nev.  136. 

30.  State  v.  Merritt,  70  Mo.  275. 

31.  Woodman  v.  Jones,  8  N.  H.  344. 

32.  Chase  v.  Plymouth,  20  Vt.  469,  50  Am. 
Dee.  52. 

33.  Williams  v.  Simons,-  70  Fed.  40,  16 
C.  C.  A.  628,  so  holding  under  Mansfield 
Dig.  Ark.  §  3024. 

34.  Carrington  v.  Anderson,  5  Munf.  (Va.) 
32. 

35.  Waite  v.  Delesdernier,  15  Me.  144. 
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36.  Uhner  v.  Cunningham,  2  Me.  117,  hold- 
ing the  same  to  be  true  of  unlawful  fees  de- 
ducted from  the  proceeds  of  such  property 
and  retained  by  the  sheriff. 

37.  Calvin  v.  Bruen,  39  Ohio  St.  610. 

38.  Murray  v.  Evans-,  25  Tex.  Civ.  App. 
331,  60  S.  W.  786. 

39.  Murray  v.  Evans,  25  Tex.  Civ.  App. 
331,  60  S.  W.  786. 

40.  Murray  v.  Evans,  25  Tex.  Civ.  App. 
331,  60  S.  W.  786,  holding  that  such  a 
provision  is  for  the  benefit  of  the  injured 
party. 

41.  Dyett  v.  Hyman,  129  N.  Y.  351,  29 
N.  E.  261,  26  Am.  St.  Rep.  533. 
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the  sheriff  improperly  released  the  seizure,  and  the  claimant  sold  the  property  at 
auction,  the  claimant  and  his  sureties  on  the  injunction  bond  were  not  necessary 
parties  to  an  action  against  the  sheriff  for  the  illegal  release  of  the  property.^ 

b.  Joinder  and  Bringing  in  of  Parties  —  (i)  In  General.  One  whose  prop- 
erty is  sold  under  process  against  another  may  join  in  the  same  action  therefor 
the  sheriff  who  made  the  sale  and  the  persons  who  procured  him  to  make  it ; 
but  the  purchaser  of  the  property  at  the  sheriff's  sale  cannot  be  joined  as  a  defend- 
ant in  a  suit  against  the  officer  for  his  wrongful  act.^*  Where  an  execution  sale 
was  enjoined  by  a  claimant  of  the  property  seized,  and  pending  an  appeal  from 
an  order  dissolving  an  injunction,  the  sheriff  illegally  released  the  goods  of  the 
complainant,  who  sold  them  at  auction,  on  action  being  brought  against  the  sheriff 
for  releasing  the  property,  he  could  not  call  in  the  claimant  and  his  sureties  on 
the  injunction  bond.^^  Where  the  circumstances  are  such  that  a  sheriff  and  his 
deputy  are  both  liable  for  a  wrongful  act  of  the  latter,  the  deputy  as  a  wilful 
trespasser  and  the  sheriff  as  having  commanded  the  wrongful  act,  they  may  be 
sued  jointly  therefor.^^  A  sheriff  in  office  and  his  predecessor  cannot  be  joined 
as  defendants  in  an  action  for  the  value  of  property  alleged  to  have  been  seized 
by  the  former  and  lost  while  in  charge  of  the  latter.^^ 

(ii)  Indemnitors.  Where  a  sheriff  has  been  indemnified  against  liability 
from  any  act  performed  by  him,*^  an  action  for  damages  resulting  therefrom 
may  be  brought  against  the  sheriff  alone,*^  or  against  the  indemnitors  alone, 
or  against  the  sheriff  and  the  indemnitors  jointly,^^  unless  under  the  statute  the 
bond  of  indemnity  is  a  substitute  for  the  sheriff's  liability  and  bars  an  action 
against  him.^^  And  under  some  statutes  where  the  action  is  commenced  against 
the  sheriff  alone  the  indemnitors  may  upon  his  motion  be  brought  in  as  defend- 
ants,^^ but  in  such  case  the  sheriff  remains  a  necessary  party  to  the  action.^* 

e.  Substitution  of  Parties  —  (i)  In   General.    The   statutes  sometimes 


42.  Cohen  v.  Avery,  26  La.  Ann.  359. 

43.  Fite  V.  Briedenback,  127  Ky.  504,  105 
S.  W.  1182,  32  Ky.  L.  Eep.  400.  But  com- 
pare Clay  V.  Sandifer,  12  B.  Mon.  (Ky.) 
334,  holding  that  a  joint  recovery  cannot  be 
had  against  a  sheriff  and  plaintiff  who  im- 
properly sues  out  an  attachment  or  directs 
levy  on  property  of  a  third  person,  as  neither 
of  defendants  is  responsible  for  the  other's 
trespass. 

44.  Gloss  V.  Black,  91  Pa.  St.  418. 

45.  Cohen  'C.  Avery,  26  La.  Ann.  359. 

46.  Hoye  v.  Raymond,  25  Kan.  665 ;  Water- 
bury  V.  Westervelt,  9  N.  Y.  598  [disapproving 
Phelps  V.  Campbell,  1  Pick.  (Mass.)  59  [fol- 
lowed in  Moulton  v.  Norton,  5  Barb.  (N.  Y.) 
286),  and  folloioed  in  King  v.  Orsser,  4 
Duer  (N.  Y. )  431].  But  compare  Pascal  v. 
Ducros,  8  Rob.  (La.)  112,  41  Am.  Dec.  294. 

47.  New  Orleans  Ins.  Assoc.  v.  Harper,  32 
La.  Ann.  1165. 

48.  Indemnity  to  officer  see  supra,  VI. 

49.  Rice  v.  Wood,  61  Ark.  442,  33  S.  W. 
636,  31  L.  R.  A.  609;  Lovejoy  v.  Murray,  3 
Wall.  (U.  S.)  1,  18  L.  ed.  129. 

50.  Rice  V.  Wood,  61  Ark.  442,  33  S.  W. 
636,  31  L.  R.  A.  609;  Lovejoy  r.  Murray,  3 
Wall.  (U.  S.)  1,  18  L.  ed.  129. 

51.  Rice  V.  Wood,  61  Ark.  442,  33  S.  W. 
636,  31  L.  R.  A.  609;  Stevens  v.  Wolf,  77 
Tex.  215,  14  S.  W.  29;  Davis  v.  Bingham, 
(Tex.  Civ.  App.  1900)  56  S.  W.  132;  Love- 
joy V.  Murray,  3  Wall.  (U.  S.)  1,  18  L.  ed. 
129. 

Seizure  under  several  writs. — Where  a  sher- 
iff is  sued  for  alleged  wrongful  levies  under 


several  attachments  issued  almost  simulta- 
neously and  all  the  attaching  creditors  have 
given  indemnity,  the  sureties  in  each  case 
being  the  same,  it  is  proper,  under  Tex. 
Rev.  St.  art.  1204,  to  join  all  the  attaching 
creditors  as  parties.  Davis  v.  Bingham, 
(Tex.  Civ.  App.  1900)  56  S.  W.  132  [dis- 
tinguishing, as  having  been  decided  prior  to 
the  enactment  of  the  statute  referred  to, 
Thomas  v.  Chapman,  62  Tex.  193]. 

52.  Indemnity  as  substitute  for  liability 
of  sheriff  see  supra,  VI,  L,  3. 

53.  Lesher  v.  G^tman,  30  Minn.  321,  15 
N.  W.  309;  Williams  Warren,  82  Tex. 
319,  18  S.  W.  560';  Denson  f.  Ham,  (Tex. 
App.  1891)  16  S.  W.  182;  Nmnsen  r.  Ellis, 
3  Tex.  App.  Civ.  Cas.  §  134;  Thorn  Wire 
Hedge  Co.  v.  Fuller,  122  U.  S.  535,  7  S.  Ct. 
1265,  30  L.  ed.  1235,  quoting  Minn.  Gen.  St. 
(1878)  c.  66,  §  155. 

Separate  indemnities  from  different  cred- 
itors.—  In  an  action  against  a  sheriff  for 
an  alleged  wrongful  seizure  of  goods  under 
several  writs  of  different  creditors,  each  of 
whom  has  given  the  sheriff  indemnity,  the 
indemnitors  cannot  be  brought  in  as  de- 
fendants. Thomas  r.  Chapman.  62  Tex.  193, 
197,  where  it  is  said:  "The  sheriff  had 
several  and  distinct  causes  of  action  against 
each  of  the  attachin«:  lirms  and  their  sure- 
ties, based  on  the  several  indemnity  bonds, 
and  it  was  error  to  join  either  the  parties 
or  causes  of  action  arising  on  the  indemnity 
bonds  in  one  action." 

54.  Thorn  Wire  Hedge  Co.  r.  Fuller,  122 
U.  S.  535,  7  S.  Ct.  1265.  30  L.  ed.  1235. 
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authorize  the  substitution  of  the  party  in  whose  favor  process  issued  as  defendant 
in  an  action  against  the  sheriff  for  an  alleged  wrongful  seizure  under  such  process; 
but  the  granting  of  permission  to  substitute  is  discretionary  with  the  trial  court, 
and  error  cannot  be  assigned  upon  its  action  unless  there  has  been  an  abuse  of 
discretion.^^ 

(ii)  Indemnitors.  The  statutes  sometimes  permit  the  substitution  of  the 
sheriff's  indemnitors  as  defendants  in  an  action  against  the  sheriff  for  an  official 
act  as  to  which  he  has  been  indemnified;^^  but  whether  such  substitution  shall 


55.  See  Pierce  v.  Engelkemeier,  10  Okla. 
308,  61  Pac.  1047,  decided  under  Code  Civ. 
Proc.  §  3917,  which  provides  that,  in  actions 
against  a  sheriff  for  the  recovery  of  property 
taken  tinder  an  execution  and  replevied  by 
the  execution  debtor,  the  court  may,  on  ap- 
plication of  defendant  and  of  the  party  in 
whose  favor  the  execution  issued,  permit  the 
latter  to  be  substituted  as  defendant;  se- 
curity for  costs  being  given. 

In  what  actions  substitution  permitted. — 
statute  permitting  the  substitution  of  attach- 
ment plaintiffs  as  defendants  in  a  suit 
against  an  officer  for  the  recovery  of  prop- 
erty seized  will  not  authorize  such  substitu- 
tion in  an  action  against  the  officer  for  tres- 
pass in  levying  the  attachment.  Sperry  v. 
Ethridge,  70  Iowa  27,  30  N.  W.  4,  so  hold- 
ing on  the  ground  that  such  a  statute  refers 
to  the  recovery  of  specific  personal  property 
only. 

56.  Pierce  v.  Engelkemeier,  10  Okla.  308, 
61  Pac.  1047,  holding  that  an  application  for 
permission  to  be  substituted  was  properly  re- 
fused where  it  was  unverified,  and  no  se- 
curity for  costs  was  given,  and  the  property 
had  not  been  replevied  by  the  execution 
debtor. 

57.  Levy  v.  Dunn,  160  N.  Y.  504,  55  N.  E. 
288,  73  Am.  St.  Rep.  699  [affirming  3&  N.  Y. 
App.  Div.  605,  57  N.  Y.  Suppl.  972] ;  Hayes 
V.  Davidson,  98  N.  Y.  19  [reversing  34  Hun 
243];  Hein  v.  Davidson,  96  N.  Y.  175,  48 
Am.  Rep.  612;  Hessberg  v.  Riley,  91  N.  Y. 
377,  3  N.  Y.  Civ.  Proc.  165  (holding  that 
such  substitution  may  be  made  in  an  action 
against  the  sheriff'  for  entering  plaintiff's 
store  and  wrongfully  taking  away  and  eon- 
verting  certain  personal  property,  and  for 
closing  said  store,  interrupting  plaintiff's 
business,  and  injuring  his  credit)  ;  Cassani 
V,  Dunn,  44  N.  Y.  App.  Div.  248,  60  N.  Y. 
Suppl.  756;  Pool  V.  Ellison,  56  Hun  (N.  Y.) 
108,  9  N.  Y.  Suppl.  171;  Carter  v.  Bowe,  47 
Hun  (N.  Y.)  628;  Farjeon  v.  Grant,  54  N.  Y. 
Super.  Ct.  535  (holding  that  the  indemnitors 
are  properly  substituted  as  defendants  in  an 
action  against  a  sheriff"  for  seizing  the  prop- 
erty of  plaintiff  "  with  intent  to  injure  the 
plaintiff  and  destroy  her  business,"  and  for 
converting  the  property  to  his  own  use)  ; 
Smedley  v.  Smith,  15  Daly  (N.  Y.)  421,  8 
N.  Y.  Suppl.  100  [affirmed  in  126  N.  Y.  637, 
27  N.  E.  411]  ;  Krauss  v.  Merklee,  53  Misc. 
(N.  Y.)  277,  103  N.  Y.  Suppl.  192;  Terhune 
V.  Dunn,  23  Misc.  (N.  Y.)  600,  51  N.  Y. 
Suppl.  1122;  Leonard  v.  Buttling,  19  Misc. 
(N.  Y.)  219,  44  N.  Y.  Suppl.  273  [affirmed 
in  13  N.  Y.  App.  Div.  179,  43  N.  Y.  Suppl. 
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387];  Corn  v.  Tamsen,  16  Misc.  (N.  Y.)  670, 
39  N.  Y.  Suppl.  129,  25  N.  Y.  Civ.  Proc.  283 ; 
Hart  V.  Sexton,  11  Misc.  (N.  Y.)  446,  32 
N.  Y.  Suppl.  222;  Jakobi  v.  Gorman,  1  Misc. 
(N.  Y.)  222,  21  N.  Y.  Suppl.  466  [affirmed 
in  2  Misc.  190,  21  N.  Y.  Suppl.  762] ;  Fleig 
V.  Gorman,  1  Misc.  (N.  Y.)  194,  20  N.  Y. 
Suppl.  615;  Berg  v.  Grant,  18  Abb.  N.  Cas. 
(N.  Y.)  449. 

Statute  authorizing  substitution  constitu- 
tional.—Hein  V.  Davidson,  96  N.  Y.  175,  48 
Am.  Rep.  612  [recognized  in  Levy  v.  Dunn, 
160  N.  Y.  504,  55  N.  E.  288,  73  Am.  St.  Rep. 
699  {affirming  39  N.  Y.  App.  Div.  605,  57 
N.  Y.  Suppl.  972)  ;  Dyett  v.  Hyman,  129 
N.  Y.  351,  29  K  E.  261,  26  Am.  St.  Rep. 
533;  Hayes  v.  Davidson,  98  N.  Y.  19;  Cassani 
v.  Dunn,  44  N.  Y.  App.  Div.  248,  60  N.  Y. 
Suppl.  756;  De  Shields  v.  Creamer,  43  N.  Y. 
App.  Div.  579,  60  N.  Y.  Suppl.  245 ;  McBride 
V.  Tappen,  10  N.  Y.  Suppl.  137,  where  the 
court  dissented  from  the  decision  but  recog- 
nized it  as  binding].  See  also  Hessberg  D. 
Riley,  91  N.  Y.  377. 

Substitution  permissible  where  successive 
levies  have  been  made. —  Corn  v.  Tamsen,  16 
Misc.  (N.  Y.)  670,  39  N.  Y.  Suppl.  129,  25 
N.  Y.  Civ.  Proc.  283. 

Who  may  ask  substitution. —  N.  Y.  Code 
Civ.  Proc.  §  1711,  providing  that,  in  an  ac- 
tion against  the  sheriff  by  a  claimant  of  the 
property  replevied,  the  sureties  on  his  in- 
demnity bond  are  entitled  to  be  substituted 
as  defendants,  gives  the  right  of  substitution 
to  the  indemnitors  only,  such  substitution  to 
be  granted  by  the  court  only  on  motion  made 
by  them  or  on  their  behalf,  and  they  cannot, 
under  such  section,  be  substituted  on  motion 
of  the  sheriff  without  any  hearing  as  to  them. 
Leonard  V.  Buttling,  13  N.  Y.  App.  Div.  179, 
43  N.  Y.  Suppl.  387.. 

The  executor  of  the  estate  of  a  deceased 
indemnitor  cannot  be  substituted,  Buchner 
V.  Tamsen,  26  N.  Y.  App.  Div.  612,  50  N.  Y. 
Suppl.  125. 

Time  of  giving  bond. —  In  an  action  against 
a  sheriff"  for  a  wrongful  levy,  it  is  not  neces- 
sary to  authorize  the  substitution  of  his  in- 
demnitors, that  the  bond  should  have  been 
given  before  the  levy,  but  it  is  sufficient  that 
it  was  given  when  plaintiff  claimed  the  prop- 
.erty.  Hessberg  v.  Riley,  91  N.  Y.  377,  3 
N.  Y.  Civ.  Proc.  165. 

Nev.  Comp.  Laws,  §  165,  providing  that 
where  judgment  is  rendered  against  a  sheriff 
for  goods  attached,  the  court  may  order  ^  a 
separate  judgment  in  favor  of  the  sheriff 
against  the  sureties  on  the  indemnity  bond 
for  the  amount  of  the  judgment,  does  not  au- 
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be  allowed  is  a  matter  resting  in  the  discretion  of  the  court, and  it  is  properly 
refused  where  the  damages  claimed  by  plaintiff  greatly  exceed  the  amount  of  the 
indemnity  bond,  and  the  indemnitors  claim  that  the  bond  fixes  the  limit  of  their 
liabihty,^^  or  the  substitution  would  make  it  necessary  for  plaintiff  to  litigate 
other  questions  than  those  arising  between  him  and  the  sheriff  upon  the  deter- 
mination of  which  his  right  of  recovery  might  depend. But  it  is  proper  to 
substitute  the  indemnitors  in  place  of  the  sheriff  notwithstanding  the  fact  that 
the  damages  claimed  exceed  the  amount  of  the  bond,  where  according  to  the  law 
under  which  the  bond  was  given  the  liability  of  the  indemnitors  extends  to  all 
the  injury  done  and  is  not  limited  to  the  amount  specified  in  the  bond.^^  Where 
a  sheriff,  indemnified  as  to  property  levied  on,  makes  wilful  default  in  replevin, 
so  that  judgment  is  taken  against  him,  it  is  proper  on  motion  of  the  indemnitors 
to  set  aside  the  default  and  substitute  the  indemnitors  as  defendants  and  allow 
them  to  defend;  but  a  motion  by  the  sureties  on  an  indemnity  bond  to  set  aside 
a  judgment  rendered  against  the  sheriff  by  default,  and  to  permit  them  to  come 
in  and  defend,  is  properly  denied  where  it  appears  that  the  action  against  the 
sheriff  was  pending  about  eight  months  before  judgment  was  rendered  and  that 
the  judgment  was  paid  and  satisfied  of  record  before  the  motion  was  made  and 
there  is  no  proof  of  collusion  and  no  disclosure  as  to  the  proposed  defense. Where 
the  indemnitors  of  a  sheriff  are  substituted  as  defendants  with  their  own  consent 
and  the  consent  of  the  other  parties,  by  an  order  of  court  providing  that  they  shall 
be  responsible  for  the  acts  of  the  sheriff  on  the  levy  and  for  his  other  acts  in  relation 
to  the  matter,  their  liability  is  not  hmited  to  the  amount  of  their  undertakings, 
but  they  are  liable  to  the  same  extent  as  the  sheriff.^*  It  has  been  held  that  in 
order  to  warrant  the  substitution  of  the  indemnitors  of  a  sheriff  as  defendants 
in  an  action  brought  to  recover  personalty  levied  on  by  him,  or  damages  for  the 
levy,  the  papers  on  which  the  motion  therefor  is  made  must  show  that  the  indem- 
nitors became  such  before  the  commencement  of  the  action.      And  a  service  on 


thorize  an  order  substituting  the  sureties  as 
defendants  in  an  action  against  the  sheriff. 
Gaudette  v.  Roeder,  13  Nev.  341. 

58.  Levy  v.  Dunn,  160  N.  Y.  504,  55  N.  E. 
288,  73  Am.  St.  Eep.  699  {affirming  39  N.  Y. 
App.  Div.  605,  57  N.  Y.  Suppl.  972]  ;  Jakobi 
V.  Gorman,  1  Misc.  (N.  Y.)  222,  21  N.  Y. 
iSuppl.  466  [ajifirmed  in  2  Misc.  190,  21  N.  Y. 
Suppl.  762]. 

A  clear  case  must  be  made  out  before  the 
court  will  direct  such  substitution.  Berg  v. 
Grant,  18  Abb.  N.  Cas.  (N.  Y.)  449. 

A  statute  which  is  mandatory  in  requiring 
the  substitution  and  leaves  no  discretion  with 
the  court  is  to  that  extent  unconstitutional. 
Levy  V.  Dunn,  160  N.  Y.  504,  55  N.  E;  288, 
73  Am.  St.  Rep.  699  [affirming  39  N.  Y.  App. 
Div.  605,  57  N.  Y.  Suppl.  972],  so  holding 
as  to  Code  Civ.  Proc.  §  1421,  as  amended  in 
1887.  That  this  statute  is  mandatory  see 
also  Rosenblum  v.  Gorman,  21  N.  Y.  App. 
Div.  618,  47  N.  Y.  Suppl.  754;  Ullman  v. 
Gorman,  21  N.  Y.  App.  Div.  616,  47  N.  Y. 
Suppl.  756;  Mandel  v.  Gorman,  19  Misc. 
(N.  Y.)  349,  43  N.  Y.  Suppl.  390;  Canton 
V.  Grant,  10  N.  Y.  Suppl.  223. 

59.  Levy  v.  Dunn,  39  N.  Y.  App.  Div.  605, 
57  N.  Y.  Suppl.  972  [oprmed  in  160  N.  Y. 
504,  55  N.  E.  288]. 

60.  De  Shields  f.  Creamer,  43  N.  Y.  App. 
Div.  579,  60  N.  Y.  Suppl.  245  (where  the  in- 
demnitors resisted  their  substitution  and  de- 
nied their  liability  on  the  bond  and  the  com- 
mission of  any  acts  which  would  render  them 


liable  with  the  sheriff  as  joint  tort-feasors)  ; 
Levy  V.  Dunn,  39  N.  Y.  App.  Div.  605,  57 
N.  Y.  Suppl.  972  {affirmed  in  160  N.  Y.  504, 
55  N.  E.  288];  Carter  v.  Bowe,  47  Hun 
(N.  Y.)  628  {followed  in  Corn  -y.  Tamsen, 
16  Misc.  (N.  Y.)  670,  39  N.  Y.  Suppl.  129, 
25  N.  Y.  Civ.  Proc.  283]  (holding  that  an 
indemnitor  will  not  be  substituted  for  the 
sheriff,  in  an  action  to  recover  for  damages 
caused  by  several  successive  seizures,  where 
it  cannot  be  certainly  determined  what  goods 
were  seized  in  the  suit  m  which  the  indem- 
nitor became  a  surety ) . 

61.  Cassani  v.  Dunn,  44  X.  Y.  App.  Div. 
248,  60  N.  Y.  Suppl.  756  {distinguishing 
Levy  t'.  Dunn,  39  N.  Y.  App.  Div.  605,  57 
N.  Y.  Suppl.  972  {affirwcd  in  100  X.  Y.  504, 
55  N.  E.  288,  73  Am.  St.  Rep.  099)].  See 
also  Hessberg  v.  Riley,  91  X.  Y.  377,  3  X.  Y. 
Civ.  Proc.  165. 

62.  Jakobi  v.  Gorman,  1  Misc.  (X.  Y.) 
222,  21  X.  Y.  Suppl.  400  [affirmed  in  2  Misc. 
190,  21  X.  Y.  Suppl.  702]. 

63.  Cohen  v.  Gorman,  25  X.  Y.  Suppl.  460 
{distinguishing  Jakobi  v.  Gorman,  2  Misc. 
(X.  Y.)  100,  21  X.  Y.  Suppl.  702  '{aprming 
1  Misc.  222,  21  X.  Y.  Suppl.  460)]. 

64.  Smedlev  r.  Smith,  15  Dalv  (N.  Y.) 
421,  8  X.  Y.  Suppl.  100  {affirmed  in  126 
X.  Y.  637,  27  X.  E.  411]. 

65.  Hayes  r.  Davidson,  98  X.  Y.  19  [re- 
rersiiig  34  Ilun  24;]  j.  r)Ut  compare  Terhune 
r.  Dunn.  23  Mi^c.  ( X.  Y.)  000,  51  X.  Y. 
Suppl.   1122,  holding  that   in  an  action  of 
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plaintiff's  attorney,  who  procured  the  indemnity,  of  notice  of  an  application  by 
the  sheriff  to  substitute  his  indemnitors  as  defendants  in  his  stead,  is  not  a  sufficient 
compliance  with  a  statute  providing  that,  "where  the  application  is  made  by  the 
officer,  notice  of  the  application  must  be  given  to  the  indemnitors  or  their  attor- 
ney.'' 66  substitution  of  indemnitors  in  place  of  the  sheriff  may  be  granted 
upon  his  application  without  requiring  him  to  furnish  additional  security  to  answer 
the  final  result  of  the  litigation,  although  such  security  might  have  been  required 
of  the  indemnitors  if  they  had  made  the  apphcation.^^  Even  where  there  is  no 
formal  substitution  of  parties  it  is  the  practice  in  some  states  where  a  sheriff  is 
sued  in  conversion  for  property  attached  and  retained,  for  him  to  deliver  the 
papers  so  served  to  plaintiff  in  the  original  action,  or  his  attorney,  and  to  per- 
functorily verify  the  answer,  and  permit  such  plaintiff  to  control  the  litigation, 
after  he  has  furnished  an  indemnity  bond,^^  or  the  officer  may  cite  his  indemnitors 
to  defend  him,  which  they  are  bound  to  do.^^ 

(ill)  Successors  in  Office.  In  an  action  against  a  sheriff  and  his  deputy, 
as  individuals,  for  an  unlawful  seizure  of  property,  the  sheriff's  successor  in  office 
is  not  liable  so  as  to  be  properly  substituted  by  defendants,  against  plaintiff's 
will,  on  the  expiration  of  their  term  of  office,  by  reason  of  the  fact  that  plaintiff 
replevied  the  property  and  defendants  seek  to  obtain  a  return  by  reason  of  their 
seizure.  "^"^ 

H.  Process An  action  against  a  sheriff,  like  an  action  against  a  private 
individual,  must  be  commenced  by  the  service  of  process  upon  him;  but  under 
some  statutes  the  delivery  of  a  summons  to  a  deputy  of  the  sheriff  at  the  sheriff's 
office  is  a  sufficient  service  upon  the  sheriff.'^  Where  a  civil  action  against  a 
sheriff  is  commenced  by  his  arrest,  the  process  is  improper  and  the  action  must 
abate.^* 

I.  Pleading  —  l.  In  General.    The  general  rules  of  pleading    are  applicable 

to  actions  against  sheriffs  or  constables  for  official  misconduct  or  default.''^ 


replevin  brought  against  a  sheriff  to  recover 
property  levied  upon  by  him  under  an  execu- 
tion, a  motion  to  substitute  indemnitors  will 
lie,  although  their  undertaking  was  not  given 
until  after  the  action  of  replevin  Avas  begun; 

66.  Hero  Fruit  Jar  Co.  v.  Grant,  57  Hun 
(K  Y.)  587,  11  N.  Y.  Suppl.  28. 

67.  Fleig  V.  Gorman,  1  Misc.  (N.  Y.)  194, 
20  N.  Y.  Suppl.  615. 

68.  Dutil  V.  Pacheco,  21  Cal.  438,  82  Am. 
Dec.  749;  Gehlert  v.  Quinn,  38  Mont.  1,  98 
Pac.  369. 

69.  Thompson  v.  Chauveau,  6  Mart.  N.  S. 
(La.)  458. 

70.  Greig  v.  Ware,  25 'Colo.  184,  188,  55 
Pac.  163,  where  it  is  said:  "We  do  not  un- 
derstand that  the  property  being  in  the  pos- 
session of  the  plaintiff  instead  of  the  orig- 
inal defendants  .  .  .  would  make  any  dif- 
ference in  regard  to  the  question  of  substitu- 
tion, because  the  former  was  still  seeking  to 
enforce  his  rights  against  them  as  individ- 
uals, and  not  as  officials." 

71.  See,  generally,  Process,  32  Cyc.  412. 

72.  Smith  v.  Hunt,  1  McCord  (S.  C.)  464. 
Time  for  service. —  Service  on  the  officer 

twelve  days  before  the  return-day  is  sufficient 
in  a  common-law  action  for  neglect  of  duty 
(White  V.  Wilcox,  1  Conn.  347),  seizing  ex- 
empt property  (Sanborn  v.  Hamilton,  18  Vt. 
590),  or  seizing  property  not  belonging  to 
defendant  in  the  process  (Johnson  v.  Rice, 
14  Vt.  391). 

73.  Dunford  v.  Weaver,  84  N.  Y.  445,  hold- 
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ing  this  to  be  true  under  2  Rev.  St.  285,  §  55, 
although  the  sheriff  has  not  filed  with  the 
county  clerk  a  notice  of  the  place  of  his  of- 
fice, as  required  by  statute.  Contra,  Sher- 
man V.  Conner,  16  Abb.  Pr.  K  S.  (N.  Y.) 
396,  50  How.  Pr.  29,  holding  that  2  Rev.  St. 
p.  285,  §§  55,  56,  which  provides  that  every 
notice  or  other  paper  required  to  be  served 
on  a  sheriff  may  be  served  by  leaving  the 
same  at  the  office  designated  in  his  statutory 
notice  of  the  place  of  the  office  applies  only 
to  papers  in  respect  to  which  it  is  the  sher- 
iff's duty  to  provide  official  care  and  atten- 
tion, and  which  are  served  on  him  as  sheriff 
by  virtue  of  his  office. 

74.  Avery  v.  Wetmore,  Kirby  (Conn.)  48. 

75.  See  Pleading,  31  Cyc.  1. 

76.  See  Bennett  v.  Bell,  46  S.  W.  4,  701, 
20  Ky.  L.  Rep.  308 ;  Clark  v.  Bowe,  60  How. 
Pr.  (K  Y.)  98  (holding  that  in  an  action 
against  a  sheriff  for  executing  a  commitment 
valid  on  its  face,  issued  out  of  a  court  having 
jurisdiction  of  the  action  and  of  the  parties, 
a  general  allegation  that  the  process  was  un- 
lawful and  void  can  have  no  greater  force 
than  a  previous  recital  of  the  facts,  which 
shows  that  it  was  authorized  and  valid,  and 
a  demurrer  must  be  sustained)  ;  Hull  V. 
South  worth,  5  Wend.  (N.  Y.)  265  (holding 
that  in  trover  against  an  officer  for  levying 
an  execution  on  property  in  possession  of  de- 
fendant, which  in  fact  belongs  to  a  third  per- 
son, defendant  is  entitled  to  the  benefit  of 
Rev.  Laws,  p.  155,  entitled  "An  act  for  more 
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2.  Petition,  Declaration,  or  Complaint  "  —  a.  In  General.  Where  the  statute 
requires  the  statement  of  facts  to  be  plain  and  concise,  certainty  to  a  common 
intent  is  all  that  is  required  in  a  complaint  against  a  sheriff  for  official  misconduct 
or  default;  but  a  complaint  which  is  not  to  this  extent  definite  and  certain  is 
fatally  defective,  and  in  an  action  against  a  sheriff  for  a  neglect  of  an  official 
duty  the  complaint  must  allege  the  particular  neglect  or  omission  upon  which 
plaintiff  relies. In  an  action  by  the  claimant  of  the  property  or  the  execution 
defendant  upon  an  indemnity  bond,  it  is  not  necessary  to  allege  that  the  bond 
was  returned  by  the  sheriff.  In  trespass  against  an  officer,  or  a  suit  against 
him  for  money  collected  by  him  on  execution, it  is  not  necessary  to  declare 
against  him  in  his  official  capacity.  Neither  is  it  necessary,  in  a  suit  against  a 
sheriff  for  the  misfeasance  of  his  deputy,  that  defendant  should  be  described  as 
sheriff. 

b.  Allegations  as  to  Particular  Defaults  or  Misfeasances —  (i)  Failure  to 
Execute  Process.  A  mere  statement  that  a  writ  was  delivered  to  an  officer 
is  not  sufficient  in  an  action  for  failure  to  execute  the  same,  but  the  non-perform- 
ance of  some  duty  must  be  charged. In  an  action  against  a  sheriff  for  failure 
to  execute  a  writ  of  venditioni  exponas  the  complaint  must  allege  that  the  failure 
was  negfigent  or  wrongful,^®  but  an  averment  that  a  sheriff  wholly  failed  and 
neglected  to  serve  a  summons  is  sufficient  to  charge  him  with  actionable  negli- 
gence.^^ In  an  action  against  a  constable  for  neglecting  or  refusing  to  execute 
process  issued  on  a  judgment  rendered  by  a  justice  of  the  peace,  the  declaration 
must  clearly  show  that  the  justice  had  jurisdiction  of  the  action. In  an  action 
against  a  sheriff  for  failing  to  execute  a  writ,  a  declaration  which  shows  that  there 
was  a  debt  payable  in  future  is  sufficient. In  an  action  against  the  sheriff  for 
refusing  to  execute  a  writ  of  assistance  by  putting  plaintiff  in  possession  of  land 
purchased  by  him  at  a  foreclosure  sale,  the  complainant  should  show  the  parties 
to  the  foreclosure  judgment  and  the  term  at  which  it  was  entered,  otherwise  it 
does  not  state  a  cause  of  action;  but  it  is  not  necessary  for  the  complainant  to 
set  forth  all  the  facts  which  gave  the  court  jurisdiction  of  the  foreclosure  suit.^^ 
Where  the  declaration  in  an  action  for  failing  to  collect  .an  execution  alleged  that 


easy  pleading  in  certain  suits,"  although  he 
was  indemnified ) . 

77.  Form  of  declaration  in  action  by  claim- 
ant of  property  sold  on  bond  of  indemnity 
see  Carrington  v.  Anderson,  5  Munf.  (Va.) 
32 

Vs.  Chatten  v.  Snider,  126  Ind.  387,  26 
N.  E.  166,  holding  that  a  complaint  in  an 
action  against  a  sheriff  for  selling  property 
of  plaintiff  which  he  was  entitled  to  hold 
exempt  from  execution  which  alleged  that  de- 
fendant levied,  under  an  execution  issued  on 
a  judgment  recovered  against  plaintiff  on  a 
note,  on  plaintiff's  land,  of  the  value  of  seven 
thousand  dollars;  that  plaintiff  made  the 
schedule  of  his  property,  as  required  by  law, 
and  demanded  that  all  his  personal  property, 
appraised  at  two  hundred  and  eighty-seven 
dollars,  be  set  apart,  and  that  defendant, 
after  selling  the  land,  pay  over  the  differ- 
ence between  the  appraised  value  of  the  per- 
sonal property  and  the  sum  of  six  hundred 
dollars,  the  amount  of  his  exemption,  and 
that  defendant  refused  to  recognize  his  claim 
to  an  exemption,  and  refused  to  pay  over 
any  part  of  the  proceeds  of  said  land,  was 
sufficient. 

79.  Clark  v.  Gleason,  30  Mich.  158,  hold- 
ing that  in  an  action  for  misconduct  in  re- 
turning unsatisfied  an  execution  for  costs,  a 


declaration  which  does  not  specifically  de- 
scribe the  execution  as  of  some  date  and 
return-day,  so  that  it  can  be  identified  and 
the  time  of  return  clearly  ascertained  from 
the  declaration,  is  bad  on  demurrer. 

80.  Kohn  V.  Hinshaw,  17  Oreg.  308,  20 
Pac.  029. 

81.  Chisholm  v.  Gooch,  3  Ky.  L.  Rep.  247. 

82.  Davis  v.  Cooper,  6  Mo.  148. 

83.  Armstrong  v.  Garrow,  6  Cow.  (N.  Y.) 
465. 

84.  Curtis  i\  Fay,  37  Barb.  (N.  Y.)  64} 
Stillman  v.  Squire,  1  Den.  (N.  Y.)  327. 

85.  Laming  r.  Denney,  3  N.  J.  L.  611; 
Bonnet  v.  Bozorth,  3  N.'j.  L.  543. 

The  particular  neglect  of  which  the  ofl&cer 
has  been  guilty  must  be  specified,  Boyd  V. 
Rose,  4  N.  J.  L.  230. 

86.  O'Bryan  v.  Webb,  142  Ala.  259,  37  So. 
935. 

87.  Astor  v.  Heller,  61  N.  J.  L.  78,  38 
Atl.  819. 

88.  Robinson  r.  Harlan,  2  III.  237,  holding 
that  the  complaint  should  set  out  specifically 
the  kind  of  action  and  the  extent  of  plaintiff's 
claim  in  order  to  show  that  the  justice  had 
jurisdiction. 

89.  Berrv  r.  Burkhartt,  1  ^lo.  418. 

90.  Loomis  r.  Wheeler.  18  Wis.  524. 

91.  Loomis  r.  Wheeler.  IS  Wis.  524. 
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the  officer  levied  on  certain  personal  property,  but  did  not  make  the  money  thereon, 
and  "wrongfully,  falsely  and  deceitfully"  returned  the  writ  as  not  satisfied,  because 
of  an  appeal,  it  was  held  that  as  the  gist  of  the  action  was  neglect  to  levy  or  the 
failure  to  make  the  money  on  the  execution,  and  not  a  false  return,  the  return  was 
not  an  essential  part  of  the  declaration;  and,  in  passing  on  the  sufficiency  thereof, 
the  return  would  not  be  assumed  as  true  merely  because  it  was  not  positively 
alleged  to  be  false. A  petition  which  alleges  that  the  sheriff  levied  on  money 
as  that  of  a  judgment  debtor,  and,  on  a  claim  of  a  third  person  that  the  money 
belonged  to  him,  released  it,  and  then  garnished  such  third  person,  but  which 
does  not  allege  that  said  money  was  the  property  of  the  judgment  debtor,  or 
that  it  was  lost  by  the  negligence  of  the  officer,  or  any  facts  showing  injury  by 
the  sheriff's  negligence,  does  not  state  a  cause  of  action. But  an  allegation 
that  plaintiff  has  sustained  damage  to  an  amount  greater  than  the  debt  sought 
to  be  recovered  by  the  attachment  is  equivalent  to  an  allegation  that  the  same 
is  unpaid  and  good  on  general  demurrer.^*  A  complaint  which  alleges  that  the 
attachment  was  placed  in  the  sheriff's  hands  with  instructions  to  levy  at  once 
on  certain  real  estate  of  the  debtor;  that  the  sheriff  negligently  failed  to  make  such 
levy,  until  after  several  judgments  had  been  obtained  against  the  debtor;  that 
executions  were  issued  on  these  judgments,  and  levied  upon  said  real  estate, 
which  was  sold  and  bid  in  by  the  judgment  creditors;  and  that  it  was  necessary 
for  plaintiff  to  buy  the  certificates  of  purchase  issued  to  the  judgment  creditors, 
which  he  did  for  their  face  value,  states  a  cause  of  action. In  an  action  against 
a  sheriff  for  neglect  of  his  deputy  to  levy  an  execution,  a  declaration  alleging  that 
plaintiff  offered  to  turn  out  to  the  deputy  property  of  the  debtor  sufficient  in  value 
to  satisfy  the  execution,  and  all  legal  fees  thereon,  and  the  said  deputy  did  then 
agree  that  he  would,  on  the  next  day,  without  any  attempt  on  the  part  of  plaintiff 
to  turn  out  the  same,  take,  hold,  and  dispose,  was  not  open  to  objection  on  the 
ground  that  the  gravamen  was  a  contract  with  the  deputy  to  do  an  act  aside  from 
his  duty,  as  the  substance  of  the  charge  was  that  he  neglected  to  levy  on  and  dispose 
of  the  property  of  the  debtor  when  it  was  in  his  power  to  do  so.^^  In  an  action 
against  a  sheriff  for  not  arresting  defendant  on  an  execution  running  against  real 
and  personal  estate,  and,  in  default  thereof,  against  the  body  of  defendant,  plaintiff 
should  allege  that  there  was  not  sufficient  property  of  defendant  on  which  to  levy 
the  judgment,  and  that  the  sheriff  failed  to  have  the  money  before  the  court  before 
the  return-day  of  the  writ.^^ 

(ii)  Improprieties  in  Execution  of  Process.  A  complaint  in  an  action 
against  a  sheriff  for  removing  plaintiff's  goods  from  a  house  about  to  be  sold  under 
a  mortgage  which  alleges  that  the  removal  was  done  "wrongfully,  maliciously, 
and  without  right,"  during  a  rain  storm,  is  not  sufficient  to  show  that  the  removal 
was  effected  in  an  oppressive  or  negligent  manner. 

(ill)  Wrongful  Levy  or  Seizure  —  (a)  In  General.  In  an  action  for  a 
wrongful  seizure  of  property  reasonable  certainty  in  the  description  of  the  property 
is  all  that  is  required;  but  a  count  in  a  declaration  against  a  constable  for  a 
malicious  and  excessive  levy  and  sale,  which  states  merely  a  seizure  and  sale  by 
the  officer  of  "the  property,"  to  a  greater  value  than  the  debt  to  be  satisfied, 
without  stating  whether  the  property  was  real  or  personal,  or  that,  if  personal,  it 
was  indivisible,  is  insufficient.^  A  petition  alleging  that  there  were  no  proceedings 
pending  in  a  justice  court,  and  that  no  affidavit  had  been  made  on  which  an  execu- 


92.  Beveridge  v.  Wagner,  48  111.  525. 

93.  Hawkeye  Lumber  Co.  v.  Diddy,  84  Iowa 
634,  51  N.  W.  2. 

94.  Griffin  v.  Ganaway,  6  Ala.  148. 

95.  People  v.  Cramer,  15  Colo.  155,  25  Pac. 
302. 

96.  Wetherby  v.  Foster,  5  Vt.  136.  ' 

97.  Hammett  v.  State,  7  Ark.  220. 
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98.  Thompson  v.  Stat€,  3  Ind.  App.  371, 
28  N.  E.  996. 

99.  Harris  v.  Russell,  93  Ala.  59,  9  So. 
541,  holding  that  a  complaint  in  such  an 
action  which  describes  the  property  by  the 
name,  style,  and  quantity  of  the  different 
articles  is  sufficient. 

1.  Honey  cut  t;.  Angel,  20  N,  C.  449. 
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tion  could  issue,  but  that,  in  order  to  illegally  exact  costs,  an  execution  had  been 
levied  on  plaintiff's  property,  to  his  damage,  sets  out  a  cause  of  action  against  the 
officers  issuing  and  levying  the  same.^  Where  it  is  sought  to  recover  damages 
for  loss  of  credit  sustained  by  reason  of  a  wrongful  attachment,  the  petition  is  not 
demurrable  for  omitting  to  give  the  names  of  persons  who  refused  plaintiff  credit 
because  of  such  attachment.^  Where  plaintiff  relies  on  the  fact  that  the  process 
under  which  the  officer  levied  and  sold  had  been  superseded,  he  should  not  only 
state  this  fact  in  the  declaration,  but  should  also  charge  notice  of  the  fact  to  the 
officer.*  In  an  action  for  a  fraudulent  levy  upon  the  lands  of  plaintiff,  and  a  return 
of  the  same  to  the  court,  whereby  an  order  of  sale  was  obtained,  and  the  lands 
sold,  it  is  necessary  to  state  an  eviction  of  plaintiff,  or  some  disturbance  by  defend- 
ant, or  by  some  person  deriving  a  title  under  the  sheriff's  sale  and  conveyance.^ 

(b)  Seizure  of  Property  Under  Process  Against  Another.  Plaintiff  in  an  action 
for  the  seizure  of  his  property  under  process  against  another  is  not  required  to 
set  out  the  facts  which  constituted  him  the  owner  of  the  property,^  and  a  petition 
which  alleges  that  the  goods  were  taken  from  plaintiff,  and  that  defendant  knew  that 
they  belonged  to  him,  is  sufficient  as  an  averment  of  ownership  where  not  excepted 
to; '  but,  in  order  to  state  a  case  for  conversion,  facts  should  be  alleged  showing 
that,  after  being  advised  of  plaintiff's  ownership,  the  officer  refused  to  surrender 
the  property.^  In  an  action  to  recover  the  possession  of  property  seized  under 
process  against  another  party  in  whose  possession  the  property  was,  plaintiff  must 
affirmatively  show  notice  and  demand,^  but  a  declaration  in  trover  need  not  allege 
that  defendant  took  the  property  in  his  official  capacity  in  order  to  lay  the  founda- 
tion for  a  subsequent  suit  on  his  bond.^^  Where  plaintiff  seeks  to  recover  from 
the  sheriff,  for  a  wrongful  seizure  of  his  property  under  a  writ  of  attachment,  the 
money  paid  the  sheriff  for  the  surrender  of  the  property  to  him,  it  must  appear 
in  the  complaint  that  he  was  compelled  to  pay  the  money  as  a  condition  to  the 
delivery  of  possession,  that  such  detention  was  unlawful,  that  the  payment  was 
made  under  protest,  and  that  the  detention  was  attended  by  circumstances  of 
hardship  or  inconvenience  to  plaintiff. Where  it  is  sought  in  an  action  against 
the  indemnitors  of  the  seizing  officer  to  hold  them  as  trespassers,^^  the  complaint 
must,  in  order  to  state  a  cause  of  action,  allege  that  the  seizure  was  induced  by 
the  giving  of  the  indemnity  bond.^^ 

(c)  Levy  on  Exempt  Property.    In  an  action  against  a  sheriff  for  seizing  exempt 


2.  Hathaway  v.  Smith,  117  Ga.  946,  43 
S.  E.  984. 

3.  Kyd  f.  Cook,  56  Nebr.  71,  76  N.  W. 
524,  71  Am.  St.  Rep.  661,  holding  that  aver- 
ments that,  at  the  time  of  the  wrongful  at- 
tachment, plaintiff  enjoyed  among  wholesale 
dealers  and  manufacturers  first-class  credit, 
and  was  doing  a  profitable  business,  and  that, 
by  reason  of  the  attachment,  plaintiff's  busi- 
ness and  credit  were  injured  in  a  certain  sum, 
are  sufficiently  specific  to  permit  the  intro- 
duction of  evidence  of  loss  of  credit  by  plain- 
tiff. 

4.  Johnson  v.  Fox,  51  Ga.  270. 

5.  Honeycut  v.  Angel,  20  N,  C.  449,  hold 
ing  that  an  allegation  that  the  sheriff  "  made 
title  to  the"  purchaser,"  without  stating  that 
some  person  in  particular,  claiming  and  get- 
ting title  by  virtue  of  the  sheriff's  deed, 
turned  or  kept  plaintiff  out  of  possession,  is 
insufficient. 

6.  Rains  v.  Herring,  68  Tex.  468,  5  S.  W. 
369,  holding  that  such  facts  are  matters  of 
evidence  and  not  of  pleading. 

7.  Tillman  v.  Fletcher,  78  Tex.  673,  15 
S.  W.  161. 


8.  George  H.  Fuller  Desk  Co.  v.  McDade, 
113  Cal  360,  45  Pac.  694. 

9.  Killey  v.  Scannell,  12  Cal.  73  (holding 
that  it  is  not  necessary  that  defendant  should 
plead  want  of  notice  and  demand)  ;  Shaw  r. 
Tyrell,  129  Iowa  556,  105  N.  W.  1006. 

Where  a  sheriff  failed  to  comply  with  a 
statute  requiring  the  return  in  claim  and  de- 
livery to  be  made  within  a  certain  time  after 
seizure  of  the  property,  it  was  not  necessary 
for  plaintiff  in  an  action  to  recover  property 
wrongfully  seized  to  allege  or  prove  that  he 
had  served  on  the  sheriff  the  affidavit  and 
notice  of  his  claim  required  bv  statute. 
Guernsey  i\  Tuthill,  12  S.  D.  584,'  82  N.  W. 
190. 

10.  Dane  v.  Gilmore,  49  Me.  173. 

11.  O'Brien  r.  Quinn,  35  :Mont.  441,  90 
Pac.  166,  holding  that  a  mere  allegation 
that  the  sheriff  stated  that  he  would  accept 
a  certain  sum  in  lieu  of  the  possession  of 
the  property  and  did  accept  a  certain  sum 
in  lieu  thereof  is  insufficient, 

12.  Sec  supra,  VI.  0.  1. 

13.  ITnsell  r.  Sisk.  37  Tex.  Civ.  App.  34, 
83  S.  VV.  34. 
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property  the  complaint  must  show  plaintiff's  right  to  the  exemption/^  and  that  he 
has  taken  the  steps  required  by  statute  to  entitle  him  to  assert  the  right;  and  where 
the  exemption  is  of  property  up  to  a  certain  value,  the  complaint  should  also  show 
the  value  of  the  property  seized.^*  Where  the  action  is  for  refusing  to  allow 
plaintiff  to  select,  as  exempt,  certain  articles  seized  on  execution,  an  allegation  in 
the  declaration  that  defendant,  by  his  deputy,  did  convert  the  property  to  his  own 
use,  is  sufficient  to  show  that  the  deputy  was  acting  under  defendant  as  sheriff. 

(d)  Levy  on  Mortgaged  Property.  In  an  action  by  a  mortgagor  for  a  seizure  of 
the  mortgaged  goods  in  his  possession  under  an  attachment  against  the  rhortgagee, 
a  complaint  alleging  peaceable  possession,  and  that  the  taking  was  wrongful,  and 
further  alleging  that  the  mortgagor  had  taken  such  possession  by  virtue  of  a  chattel 
mortgage  executed  to  him  by  the  attachment  debtor,  states  a  cause  of  action 
without  affirmatively  showing  any  default  in  the  mortgage, and  it  is  not  necessary 
to  allege  that  the  demand  made  by  plaintiff  on  the  officer,  as  required  by  statute, 
contained  a  just  and  true  account  of  the  mortgage  debt.^^  Neither  is  it  necessary 
to  plead  the  value  of  the  goods  taken,  where  no  elements  of  special  damage  are 
pleaded.^^ 


14.  Huseman  v.  Sims,  104  Ind.  317,  4  N.  E. 

42.  But  compare  Stevens  v.  Somerindyke,  4 
E.  D.  Smith  (N.  Y.)  418,  where  the  court 
overruled  an  objection  to  the  sufficiency  of 
the  complaint  upon  the  ground  that  it  should 
have  been  set  forth  therein  that  plaintiff  was 
married  and  had  a  family  and  that  the  prop- 
erty taken  was  exempt  from  execution,  say- 
ing :  "  It  was  sufficient  for  the  plaintiff  to 
allege  an  unlawful  taking.  If  the  defendant 
had  any  authority  to  take  the  plaintiff's 
property,  he  was  bound  to  set  it  up  in  the 
pleadings,  and  prove  it  as  matter  of  defence." 

A  failure  to  expressly  allege  that  plaintift 
is  the  head  of  a  family  does  not  render  the 
complaint  fatally  defective  where  the  facts 
stated  clearly  indicate  that  such  is  the  case. 
Thompson  v.  Donahue,  16  S.  D.  244,  92  N.  W. 
27. 

In  trespass  for  selling  exempt  property  the 
declaration  must  aver  that  plaintiff  was  the 
head  of  a  family.  Pollard  v.  Thomason,  5 
Humphr.  (Tenn.)  56  [explained  in  Hawkins 
V.  Pearce,  II  Humphr.  (Tenn.)  44,  where 
such  averment  was  considered  unnecessary  in 
trover]. 

An  express  allegation  that  plaintiff  is  a 
resident  of  the  state  so  as  to  be  entitled  to 
exemptions  is  not  essential  to  the  sufficiency 
of  the  complaint.  State  v.  Clark,  42  Mo. 
519  (holding  that  an  allegation  that  plain- 
tiff "  was  residing  .  .  .  with  his  family 
in  the  said  township  of  Washington,"  suffi- 
ciently showed  that  he  was  not  a  non- 
resident) ;  Thompson  v.  Donahoe,  16  S.  D. 
244,  92  N.  W.  27  (holding  that  where,  in  an 
action  for  a  wrongful  levy  on  property 
claimed  to  be  exempt,  the  complaint  charged 
that  all  the  acts  done  by  plaintiff,  his  wife, 
and  the  sheriff  were  done  within  the  county 
and  state  in  Avhich  the  suit  was  brought, 
and  there  was  nothing  in  the  complaint  to 
indicate  that  plaintiff  was  a  non-resident,  an 
objection  that,  because  the  complaint  did  not 
affirmatively  allege  that  plaintiff  was  a  resi- 
dent, it  did  not  show  that  he  was  entitled 
to  exemptions;  was  not  well  founded). 

15.  Huseman  v.  Sims,  104  Ind.  317,  4  K  E. 
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42,  holding  that  the  complaint  must  show 
that  the  statute  had  been  substantially  com- 
plied with  in  making,  verifying,  and  filing 
the  schedule. 

Sufficiency  of  averments. —  In  an  action  foi 
convergion,  a  complaint  which,  after  alleging 
the  taking  of  the  property  by  defendant 
sheriff  under  an  execution,  alleges  that, 
within  the  time  allowed  by  statute,  plaintiff 
prepared,  subscribed,  verified,  and  delivered 
to  defendant  a  schedule  of  all  his  personal 
property,  which  did  not,  as  so  shown  and  as 
alleged  in  said  complaint,  amount  to  one 
thousand  five  hundred  dollars,  and  made  and 
served  on  him  a  notice  claiming  the  property 
so  levied  upon  as  exempt,  and  that  defend- 
ant declined  and  refused  to  select  an  ap- 
praiser, or  allow  said  property  to  be  ap- 
praised, but  sold  the  same  against  the  pro- 
test and  will  of  plaintiff,  states  a  cause  of 
action  against  defendant,  without  alleging 
other  or  further  demand.  Holdridge  v.  Lee, 
3  S.  D.  134,  52  N.  W.  265. 

10.  Boesker  v.  Pickett,  81  Ind.  554,  hold- 
ing that  a  complaint  alleging  that  "  said 
property  does  not  exceed  in  value  the  sum 
of  $600,"  sufficiently  shows  the  value  of  the 
property. 

17.  Hutchinson  v.  Whitmore,  90  Mich.  255, 
51  N.  W.  451,  30  Am.  St.  Rep.  431. 

18.  First  Nat.  Bank  v.  North,  2  S.  D.  480, 
51  N.  W.  96.  See  also  Malcolm  v.  O'Reilly, 
46  N.  Y.  Super.  Ct.  222  {affirmed  in  89  N.  Y. 
156],  holding  that  in  an  action  against  a 
sheriff  for  the  conversion  of  certain  chattels 
to  which  plaintiff  claimed  title  as  mortgagee, 
the  mortgage  being  in  the  form  of  a  bill  of 
sale,  with  condition  that  it  should  be  voiJ 
on  payment  of  a  certain  sum  on  demand,  the 
mortgagor  to  remain  in  possession  until  de- 
fault, etc.,  an  allegation  that  plaintiff  was 
the  owner  of  the  chattels  is  sufficient  to  sus- 
tain the  action,  without  averring  that  the 
mortgagor  had  made  default. 

19.  Gassett  v.  Sanborn,  8  Gray  (Mass.) 
218 

20.  Sheehan  Levy,  1  Wash.  149,  23  Pa<J. 
802. 
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(e)  Levy  After  Appeal.  The  petition  in  an  action  for  an  unlawful  levy  made 
after  appeal  should  allege  that  a  supersedeas  bond  was  filed.^^ 

(f)  Levy  on  Sitrety^s  Property  Before  Exhausting  That  of  Principal.  In  an 
action  by  one  of  two  co-defendants,  claiming  to  be  the  surety  of  the  other,  against 
the  sheriff  for  his  failure  to  levy  the  executions,  issued  against  both,  on  his  princi- 
pal's property,  the  complaint  is  bad,  if  it  does  not  allege  that  the  court  made  an 
order  directing  the  sheriff  to  levy  the  execution  first  on  and  exhaust  the  property 
of  the  principal  debtor  before  making  a  levy  on  the  surety's  property,  or  that  the 
clerk  indorsed  a  memorandum  of  such  order  on  the  executions. 

(iv)  Removal  and  Sale  of  Goods  on  Demised  Premises.  In  an  action 
against  a  sheriff  for  removing  and  selling  goods  on  demised  premises  without 
paying  the  rent  due  it  is  sufficient  to  allege  in  the  declaration  that  defendant 
had  notice  of  plaintiff's  claim  for  rent  before  the  sale,  although  after  the  removal.^^ 

(v)  Refusal  to  Permit  Replevin  of  Attached  Property.  A  count 
in  an  action  on  the  case  against  a  sheriff  for  refusing  to  permit  one  whose  prop- 
erty was  attached  to  replevy  it  is  sufficient  if  it  allege  a  tender  to  the  sheriff  of  a 
bond  executed  by  plaintiff  with  good  and  sufficient  sureties,  conforming  to  the 
requirements  of  the  statute,  and  a  refusal  to  accept  it.^* 

(vi)  Loss  OF  Property.  In  an  action  by  an  execution  defendant  against 
a  sheriff  for  negligently  losing  property  taken  by  him  to  satisfy  the  writ,  the 
amount  of  the  execution  must  be  averred  as  well  as  the  value  of  the  property 
taken. 2^ 

(vii)  Release  of  Property  Levied  on.^^  A  complaint  in  an  action 
against  a  sheriff  for  releasing  property  taken  under  a  writ  of  replevin  which  alleges 
that  the  property  was  sold  to  defendant  in  replevin  by  plaintiff  and  delivered 

;  j  to  him,  and  that  he  shipped  the  same  to  a  certain  place,  where  it  was  taken,  under 
I  '  the  writ,  from  the  freight  house  of  the  carrier,  sufficiently  alleges  that  the  property 
!    was  taken  from  the  possession  of  defendant  in  replevin  or  his.  agent.^^ 

(viii)  Conversion  of  Property  Levied  on.  In  an  action  by  a  sheriff 
against  his  deputy  for  conversion  of  property  levied  on  under  attachment,  a 
complaint  which  alleges  that  defendant  was  deputy  sheriff  of  a  certain  county, 

I  that  a  writ  of  attachment  issued  out  of  the  district  court  of  said  county  in  a  certain 
I '    action,  and  was  delivered  to  defendant  for  service,  and  that  under  such  writ 

I I  defendant  seized  certain  personal  property  in  that  county,  sufficient^  shows 
A  that  the  court  issuing  the  attachment  had  jurisdiction  of  the  subject-matter, 
:|  and  that  the  writ  was  regular  on  its  face,  nothing  to  the  contraiy  appearing  in 
'    the  complaint. 

(ix)  Failure  to  Apply  Attached  Property  on  Execution.   In  an 
action  against  an  officer  for  not  keeping  attached  property  so  that  it  could  be 

►  levied  upon,  it  must  appear  from  the  declaration  that  the  property  was  charged 
I  by  execution  within  the  time  from  the  rendition  of  judgment,  during  which  the 
M  attachment  lien  remained  in  force;  but  a  declaration  against  the  sheriff  for  not 
,  \  applying  property,  attached  by  him  to  satisfy  plaintiff's  execution,  and  for  falsely 
returning  on  the  execution  that  the  property  attached  was  subject  to  a  former 
attachment,  need  not  state  the  kind  of  attachment,  or  that  defendant  could 


21.  Thomas  v.  Nicklas,  58  Iowa  49,  11 
N.  W.  722. 

22.  Doiicli  V.  Bliss,  80  Ind.  316. 

23.  Kingston  v.  Shaw,  20  U.  C.  Q.  B.  223. 

24.  Chenault  v.  Walker,  14  Ala.  151. 

An  averment  that  plaintiff  tendered  a 
proper  forthcoming  bond  "  to  the  officer  aa 
provided  by  the  statute  is  aiifficioiit,  without 
showing  in  detail  that  the  bond  complied 
with  the  requirements  of  the  statute.  Elrod 
r.  Hamner,  120  Ala.  463,  24  So.  882,  74  Am. 
St.  Rep.  43. 


25.  Owens  r.  Datowood.  4  Bibb  (Ky.)  404. 
so  holding  on  the  ground  that  unless  the 
value  of  the  property  exceeded  the  amount  of 
the  execution  plaintilV  was  not  damaged  by 
tlie  loss  of  the  pro|>ertv. 

26.  See  also  infra.  VI I.  T,  2.  b.  (ix). 

27.  Albany  Bolting,  etc..  Co.  r.  Orell,  67 
N.  Y.  App.  Div.  81,  73  N.  Y.  Suppl.  rm. 

28.  Linn  r.  dacksou.  ")  N.  D.  46.  63  N.  \V. 
208. 

29.  Ormsby  r.  Morris,  28  Vt.  711.  See 
also  Hale  r.  Dennie,  4  Pick.  (Mass.)  501. 
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have  seized,  or  was  requested  to  seize,  the  property,  where  it  is  alleged  that  the 
execution  was  delivered  to  him  to  be  levied  on  the  property  attached  while  the 
hen  of  the  attachment  remained  in  force.^*'  Where  two  deputies  of  a  sheriff  had 
made  simultaneous  attachments  of  the  same  property  in  favor  of  different  creditors, 
and  an  action  was  brought  by  one  creditor  against  the  sheriff  for  neglect  of  duty 
by  one  deputy  in  not  retaining  one-half  the  proceeds  on  execution,  to  satisfy  the 
execution  held  by  the  other  deputy,  who  had  given  him  notice,  at  the  time  of  the 
sale,  of  said  simultaneous  attachment,  and  had  demanded  one-half  the  proceeds 
of  the  sale,  it  was  held  that  plaintiff  should  have  averred  that  the  deputy  who  made 
the  sale  had  surplus  funds  in  his  hands  at  the  time  of  the  demand  that  plaintiff's 
execution  had  been  delivered  to  him,  and  that  it  had  been  returned  into  court.^^ 

(x)  Sale  of  Exempt  Property.  A  petition  against  a  sheriff  for  wrong- 
fully selhng  exempt  property  under  final  process,  alleging  the  seizure,  the  sale, 
and  the  filing  of  an  affidavit  with  the  officer  showing  the  exempt  character  of  the 
property,  that  it  was  exempt,  that  plaintiff  was  a  resident  of  the  state,  the  head 
of  a  family,  and  not  the  owner  of  a  homestead,  and  that  the  property  was  of  a 
stated  value,  is  sufficient,  although  the  allegations  do  not  follow  strictly  the  lan- 
guage of  the  statute. 

(xi)  Sale  Without  Proper  Notice.  In  an  action  by  an  execution 
debtor  against  a  sheriff  for  selhng  land  without  notice,  the  complaint  need  not 
allege  that  the  sheriff's  return  that  he  has  given  notice  is  false ;  and  in  an  action 
for  not  giving  notice  of  the  sale  of  property,  at  the  most  public  place  in  the  town- 
ship it  is  not  necessary  to  set  out  the  name  of  such  place. 

(xii)  Sale  at  Inadequate  Price.  In  an  action  against  a  sheriff  for 
selling  goods  upon  plaintiff's  execution  under  their  value,  the  judgment  in  the 
original  action  must  be  set  out.^^  In  an  action  against  the  sheriff  for  the  injury 
done  in  causing,  by  his  wrongful  representations,  property  seized  by  him  under 
legal  process  to  be  sold  for  less  than  its  value,  it  is  not  necessary  to  aver  that  the 
representations  were  made  maliciously.^^ 

(xiii)  Failure  to  Sell  Property  Levied  on.  Where  the  complaint 
in  an  action  for  failure  to  dispose  of  property  levied  on  shows  a  levy  on  sufficient 
personal  property  to  satisfy  the  judgment,  and  a  breach  of  duty  in  failing  to  adver- 
tise and  sell,  it  need  not  also  show  that  the  debtor  did  not  have  other  property 
out  of  which  the  judgment  could  have  been  made.^^ 

(xiv)  Failure  to  Execute  Deed.  A  complaint  against  a  sheriff  for  not 
executing  a  deed  to  plaintiff  for  property  purchased  by  him  at  sheriff's  sale,  and 
claiming  special  damages  for  the  failure  to  get  possession  of  the  land  sold,  is  bad 
without  an  averment  that  plaintiff's  failure  to  get  possession  was  caused  solely 
by  the  want  of  the  deed.^^ 

(xv)  Failure  to  Collect  Money.  An  averment  in  the  petition  in  an 
action  against  an  officer  for  failure  to  collect  the  money  on  fee  bills  put  into  his 
hands  for  collection  that  if  he  did  not  collect  the  money  it  was  his  own  neglect 
and  fault  is  not  sufficient  under  a  statute  making  him  liable  for  failing  to  collect 
the  same  when  by  proper  dihgence  it  might  have  been  collected."  The  declara- 
tion in  an  action  against  a  sheriff  for  failure  to  collect  a  list  of  militia  fines  should 
show  the  name  of  each  person  fined  and  the  amount  of  his  fine.^° 

(xvi)  Failure  to  Pay  Over  Money.    Where  the  statute  requires  plead- 


so.  Hale  V.  Dennie,  4  Pick.  (Mass.)  501. 

31.  Wheeler  v.  Willard,  14  Pick.  (Mass.) 
486. 

32.  Hamilton  v.  Fleming,  26  Nebr.  240,  41 
N.  W.  1002. 

33.  Raker  v.  Bucher,  100  Cal.  214,  34  Pac. 
654,  849. 

34.  Malcolm  v.  Rapelje,  Taylor  (U.  C.) 
361. 
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35.  Billings  v.  Hamilton,  6  U.  C.  Q.  B. 
0.  S.  113. 

36.  Griffin  v.  Isbell,  17  Ala.  184,  holding 
that  an  averment  that  they  were  made  falsely 
and  fraudulently  is  sufficient. 

37.  Waymire'i;.  State,  80  Ind.  67. 

38.  Knight  v.  Fair,  12  Cal.  296. 

39.  Walters  v.  Chinn,  1  Mete.  (Ky.)  499. 

40.  State  v.  Leavell,  3  Blackf.  (Ind.)  117. 
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^,    ings  to  be  verified  merely  by  an  affidavit  that  the  party  believes  the  statement 

^  thereof  to  be  true,  the  petition  in  an  action  against  an  officer  for  failure  to  pay 
over  mone}^  collected  must  positively  aver  the  collection  thereof ;  but  a  declara- 
tion against  a  sheriff  alleging  that  he  failed  to  pay  over  the  money  collected  '4n 
virtue"  of  an  execution  is  sufficient,  without  stating  expressly  that  the  collection 
was  made  while  the  execution  was  in  force.*^  It  has  been  held  that  an  action 
against  a  sheriff  for  failure  to  pay  over  money  collected  by  him  on  execution 
must  allege  a  demand  on  him  therefor.^^  In  an  action  against  a  sheriff  for  the 
purchase-money  of  lands  sold  by  him  on  execution,  the  judgment  and  proceedings 
on  which  the  execution  issued  must  be  averred  in  the  declaration.^*  In  an  action 
against  a  sheriff  for  money  received  by  him  by  virtue  of  his  office,  the  nature  of 
the  debt  or  demand  should  be  so  far  stated  in  the  declaration  as  to  distinguish 
It  from  private  debts  or  contracts. '^^  A  complaint,  in  an  action  by  the  state  against 
the  sheriff  to  recover  money  deposited  with  him  in  lieu  of  bail  and  forfeited,  which 
alleges  that  the  prisoner  failed  to  appear,  and  that  the  deposit  was  declared 
forfeited,  is  not  defective  because  it  fails  to  allege  that  such  forfeiture  had  never 

ff  been  set  aside;  and  where  such  complaint  alleges  both  that  the  sheriff  had  failed 
to  pay  the  money  to  the  clerk  of  the  court  and  that  he  failed  to  pay  it  as  he  was 
in  duty  bound,  it  is  not  defective  because  it  fails  to  allege  that  he  did  not  pay  it  to 
his  successor.*^  Neither  is  it  necessary  for  the  complaint  in  such  case  to  allege  that 
an  indictment  was  actually  returned  against  the  prisoner  where  he  was  recognized 
to  answer  any  indictment  which  might  be  returned  against  him  to  the  grand  juiy.*^ 
Where  the  statute  requires  a  sheriff  upon  return  of  an  execution  to  pay  the  money 

f|  realized  thereon  to  the  clerk,  a  complaint  in  an  action  against  the  sheriff  to  recover 
the  surplus  realized  from  the  sale  of  land  above  the  sum  due  on  a  decree  of  fore- 
closure is  demurrable  where  it  does  not  allege  that  the  sheriff  failed  to  pay  such 
money  to  the  clerk  at  the  time  his  writ  was  returnable.**^  Where  the  complaint 
in  an  action  against  a  sheriff  by  an  execution  defendant  shows  that  executions 

\\    were  levied  on  his  lands  by  the  sheriff,  and  sales  of  the  lands  were  made,  and  that 

!  the  sheriff  executed  deeds  for  the  lands  but  failed  to  collect  the  purchase-money, 
an  averment  that  the  executions  were  satisfied  does  not  show  that  such  satis- 

I    faction  arose  other  than  by  sale,  and  does  not  show  a  right  in  the  plaintiff  to 

'!    recover  from  the  sheriff  the  proceeds  of  the  sale.^^ 

(xvii)  Improper  Application  of  Money.    Where  a  sheriff,  having  two 
executions  in  his  hands,  one  against  plaintiff  and  another  jointly,  and  another 

j  against  the  other  person  alone,  levied  both  on  lands  belonging  to  plaintiff  and 
wrongfully  applied  a  portion  of  the  proceeds  on  the  execution  against  the  other 
person  alone,  it  was  not  necessary,  in  a  suit  by  plaintiff  against  the  sheriff  to 

„  recover  the  amount  so  wrongfully  applied,  to  set  out  in  the  complaint  the  judg- 
ments  on  which  the  executions  were  issued.^^    In  an  action  against  a  sheriff  for 

I    not  paying  over  surplus  money  arising  from  a  sale  on  execution,  after  paying  off 


41.  Walters  v.  Chinn,  1  Mete.  (Ky.)  499, 
holding  that  an  allegation  that  plaintiff  "  be- 
lieves that  the  officer  has  collected  the 
money  is  insufficient. 

42.  Canterberry  v.  Com.,  1  Dana  (Ky.) 
415,  holding  also  that  where  the  declaration 
is  for  failing  to  pay  over  commonwealth's 
paper,  an  averment  that  he  failed  to  pay 
"  the  amount "  implies  a  charge  of  failing  to 
pay  in  that  paper,  and  is  sufficient. 

43.  McBroom  v.  Governor,  6  Port.  (Ala.) 
32;  Church  v.  Clark,  1  Root  (Conn.)  303; 
Com.  v.  Bartlett,  7  J.  J.  Marsh.  (Ky.)  161. 

44.  Ennis  v.  Waller,  3  Blackf.  (Ind.)  472. 

45.  Overton  v.  Hudson,  2  Wasli.  (Va.)  172. 

46.  State  r.  Scanlon,  2  Ind.  App.  320,  28 
N.  E.  426. 


47.  State  t\  Scanlon,  2  Tnd.  App.  320,  2S 
N.  E.  426. 

48.  State  v.  Scanlon,  2  Ind.  App.  320,  28 
N.  E.  426,  so  liolding  on  the  ground  that  it 
was  the  prisoner's  duty  to  api)ear  from  day 
to  day  until  the  case  had  been  disposed  of. 

49.  Butler  v.  Smitli,  20  Oroir.  126.  25  Pac. 
381. 

50.  Moore  v.  Barclay,  18  Ala.  672,  holding 
further  tliat  an  additional  averment  in  an- 
other count  tliat  the  proceeds  of  sale  re- 
mained after  all  executit)ns  in  the  hands  of 
the  sherifT  wen^  satisliinl  did  not  cliango  the 
legal  effect  of  the  i)reviously  stated  facts,  or 
warrant  the  conclusion  that  the  executions 
were  satisfied,  other  than  bv  the  sale. 

51.  State  r.  Hamilton.  32  Ind.  104. 
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previous  attachments,  it  is  necessary  to  aver  that  the  sale  was  made  by  the  sheriff 
virtute  officii,  and  that  plaintiff's  execution  was  delivered  to  the  sheriff  before  he 
had  paid  over  the  surplus  money  to  the  debtor.^^  A  declaration  which  sets  forth 
in  detail  the  making  and  delivery  of  a  chattel  mortgage,  its  non-payment,  the 
sale  of  the  mortgaged  goods  under  execution,  and  refusal  on  the  part  of  the  officer 
who  made  the  sale  to  pay  to  plaintiff  the  proceeds  of  the  sale,  as  provided  by 
statute,  is  sufficient.^^  Where  a  complaint  against  a  sheriff  for  misappropriation 
of  a  surplus  arising  on  a  sale  of  land  under  a  senior  mortgage  averred  that  plaintiff 
was  a  junior  encumbrancer,  whose  mortgage  had  been  foreclosed,  and  that  his 
claim  was  in  the  form  of  a  sheriff's  certificate  of  purchase;  that  the  suit  to  fore- 
close the  senior  mortgage  was  brought  subsequent  to  his  purchase;  that  he  was  a 
party  thereto;  and  that  the  court  therein  decreed  that  he  held  the  next  oldest 
lien  on  the  land,  evidenced  by  said  certificate,  and  was  entitled  to  redeem  within 
a  year,  these  averments  were  sufficient  to  raise  the  question  of  priority  of  liens, 
without  setting  out  all  the  steps  by  which  plaintiff's  lien  was  acquired.^* 

(xviii)  Acceptance  of  Defective  or  Insufficient  Security.  A 
complaint  in  an  action  against  a  sheriff  for  taking  an  insufficient  surety  on  a  replevin 
bond  must,  in  addition  to  alleging  the  insufficiency  of  the  surety,  aver  that  the 
principal  was  insolvent  or  unable  to  pay;  and  in  an  action  against  the  sheriff  for 
taking  a  bail-bond  insufficient  because  not  in  proper  form,  the  declaration  should 
aver  that  the  principal  failed  to  appear  in  the  original  suit.^^  It  has  been  held 
that  in  an  action  against  the  sheriff  for  not  taking  sufficient  security,  under  the 
New  York  statute  relating  to  the  replevin  of  a  distress  for  rent,  the  declaration 
must  allege  that  a  writ  of  retorno  habendo  has  been  issued,  and  elongata  returned,^^ 
and  must  pursue  the  words  of  the  statute,  and  allege  that  the  sheriff  made  deliver- 
ance, etc.,  without  taking  security  "to  prosecute  the  suit  and  return  the  property^ 
if  return  thereof  shall  be  adjudged."  Where  the  statute  makes  the  sheriff 
responsible  for  the  sufficiency  of  the  sureties  in  replevin  only  where  defendant  in 
replevin  has  excepted  to  the  sufficiency  of  the  sureties,  and  they,  or  new  sureties, 
have  failed  to  justify,  a  declaration  in  an  action  against  the  sheriff  for  taking 
insufficient  sureties  must  contain  averments  to  bring  the  case  within  the  statute. 
A  petition  alleging  proceedings  by  attachment,  and  levy  thereunder,  and  the  release 
of  the  property  by  the  sheriff  on  a  void  replevin  bond,  the  loss  of  plaintiff's  lien 
on  the  property,  and  that  it  had  been  removed  by  the  debtor  beyond  the  juris- 
diction of  the  court,  and  that  the  debtor  was  insolvent,  whereby  plaintiff  had  lost 
his  debt,  is  sufficient  on  demurrer.''*^ 

(xix)  Neglect  to  Return  B ail-Bond.  In  a  declaration  for  not  returning 
a  bail-bond  with  the  writ  on  which  the  officer  returned  an  arrest  and  the  taking 
of  bail,  it  is  not  necessary  to  allege  a  return  of  non  est  inventus  within  one  year,  or 
an  avoidance  of  the  principal,  or  that  the  oath  necessary  to  authorize  an  arrest 
was  taken. ®^ 

(xx)  Failure  to  Return  Process.  In  an  action  for  failing  to  return  an 
execution,  it  is  necessary  to  aver  the  nature  and  amount  of  the  damage  sustained  by 
plaintiff;®^  but  an  allegation  that  the  officer's  fees  were  paid  is  not  necessary. 


52.  Wheeler  v.  Willard,  14  Pick.  (Mass.) 
486. 

53.  Fournier  v.  Wilson,  19  R.  I.  15,  31 
Atl.  306. 

54.  White  V.  Shirk,  20  Ind.  App.  589,  51 
N.  E.  126. 

55.  Fisher  v.  Davis,  Litt.  Sel.  Cas.  (Ky.) 
132. 

56.  Handley  v.  Ewings,  4  Bibb  (Ky.) 
505. 

57.  Gibbs  v.  Bull,  18  Johns.  (N.  Y.)  435 
[follov:ed  in  Knapp  v.  Colburxi,  4  Wend. 
(K  Y.)  6161. 
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58.  Gibbs  v.  Bull,  18  Johns.  (N.  Y.)  435. 

59.  Westervelt  v.  Bell,  19  Wend.  (N.  Y.) 
531. 

60.  Barclay  v.  Scott,  1  Tex.  App.  Civ.  Cas. 
§  110. 

61.  Prescott  f.  Bancroft,  1  Mete.  (Mass.) 
500,  so  holding  on  the  ground  that  the  neglect 
to  return  the  bail-bond  with  the  writ  was 
itself  a  breach  of  official  duty  and  an  allega- 
tion of  such  neglect  was  sufficient. 

62.  Bennett  v.  Vinyard,  34  Mo.  216. 

63.  Van  Cleave  v.  Bucher,  79  Cal.  600,  21 
Pac.  954. 
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(xxi)  False  Return.  In  an  action  for  a  false  return  an  averment  that  the 
officer  "failed  to  make  true  and  correct  returns"  is  insufficient;  but  the  complaint 
must  state  the  nature  of  the  return  made/^  and  show  in  what  respect  it  was  false  ^® 
or  injurious  to  plaintiff.®^  The  complaint  need  not  allege  deceit  or  fraud,  as  it  is 
enough  that  the  return  is  untrue;  and  it  is  proper  to  charge  the  false  return  to 
have  been  made  when  the  writ  was  returnable,  although  it  was  actually  made 
long  afterward.®^  Where  the  complaint  in  an  action  against  an  officer  for  making 
a  false  return  of  service  of  summons  on  plaintiff,  whereby  judgment  was  rendered 
against  plaintiff,  avers  that  plaintiff  filed  a  motion  to  quash  the  alleged  false  return, 
it  will  be  assumed,  in  the  absence  of  any  averment  to  the  contrary,  that  such 
motion  was  made  before  judgment  was  rendered  in  the  action  and  a  demurrer  to 
the  complaint  is  properly  sustained. '^^  Where  the  declaration,  in  an  action  on 
the  case  for  the  false  return  of  a  writ,  averred  that  the  writ  was  directed  to  defend- 
ant, as  an  indifferent  person,  to  serve  and  return,  and  that,  after  it  had  been  returned 
to  the  court  to  which  it  was  returnable,  plaintiff  in  that  suit  recovered  judgment  by 
default,  this  was  equivalent  to  an  averment  that  the  writ  was  legally  directed  to 
defendant,  and  that  a  lawful  judgment  was  rendered  thereon. 

(xxii)  Escape In  an  action  by  an  execution  creditor  against  a  sheriff  or 
constable  for  an  escape,  plaintiff  must  aver  the  existence  of  a  judgment  against 
the  execution  debtor ;  but  it  is  not  necessary  to  set  forth  the  indorsement  on  the 
execution,  directing  the  sheriff  what  sum  to  levy.'^*    Where  the  action  is  for  an 


64.  Com.  V.  Bartlett,  7  J.  J.  Marsh.  (Ky.) 
161. 

65.  Com.  V.  Bartlett,  7  J.  J.  Marsh.  (Ky.) 
161. 

66.  Com.  V.  Bartlett,  7  J.  J.  Marsh.  (Ky.) 
161;  Astor  v.  Heller,  61  N.  J.  L.  78,  38  Atl. 
819;  Drum  v.  Holton,  1  Finn.  (Wis.)  456. 

Complaints  held  sufficient. — Where  a  dep- 
uty sheriff  returned  that  he  had  made  an 
attachment  on  real  estate  by  leaving  at  the 
dwelling-house  of  the  clerk  of  the  city  in 
which  the  land  was  situated  an  attested  copy 
of  the  writ  and  his  return  thereon,  it  is  a 
sufficient  averment  of  the  falsity  of  such  re- 
turn to  allege  that  the  deputy  did  not  at  the 
time  specified,  or  at  any  other  time,  leave 
an  attested  copy  of  such  writ  and  his  return 
thereon  at  the  dwelling-house  of  such  clerk, 
and  it  is  not  necessary  to  specify  in  what 
particulars  the  copy  of  the  writ  and  return 
actually  left  with  the  clerk  differed  from  a 
true  and  attested  copy  of  the  same.  Clough 
V.  Monroe,  34  N.  H.  381.  A  declaration 
averring  that  plaintiff  delivered  his  writ  to 
the  sheriff  with  instructions  not  to  proceed 
upon  it  until  some  other  writ  of  execution 
against  the  same  defendant  should  come  into 
his  hands,  that  another  did  come  into  his 
hands,  and  that  the  sheriff  seized  and  sold 
under  both  Avrits  and  made  sufficient  money 
to  satisfy  both,  but  falsely  returned  that  pro- 
ceedings had  been  stayed  on  plaintiff's  writ 
and  that  he  could  not  in  consequence  make 
the  money,  was  good  on  general  demurrer. 
Strange  v.  Jarvis,  6  U.  C.  Q.  B.  0.  S.  160. 

Complaint  held  insufficient. —  In  an  action 
by  bail  against  the  sheriff  for  falsely  return- 
ing non  est  inventus  as  to  the  principal,  a 
declaration  alleging  that  the  sheriff  "  could 
liave  taken  "  the  body  of  the  debtor  does  not 
state  a  cause  of  action,  where  it  fails  to  al- 
lege that  he  was  in  the  sheriff's  presence, 
or  to  describe  at  what  time  and  in  what  place 


he  might  have  been  found.  Eldridge  v.  Bel- 
lows, Smith  (N.  H,)  356. 

Where  the  facts  alleged  show  that  the  re- 
turn was  true,  the  declaration  is  bad  on  de- 
murrer.   Knapp  V.  Cox,  58  N.  H.  488. 

67.  Com.  f.  Bartlett,  7  J.  J.  Marsh.  (Ky.) 
161;  Astor  v.  Heller,  61  N.  J.  L.  78,  38  Atl. 
819. 

An  averment  of  sjpecial  damage  is  neces- 
sary in  order  to  maintain  an  action  against 
a  sheriff  for  a  false  return  to  a  fieri  facias 
where  no  damage  could  necessarily  result  to 
the  creditor,  it  appearing  that  the  goods  in 
question  had  become  vested  in  the  assignees 
of  the  debtor,  who  had  become  bankrupt. 
Wylie  V.  Birch,  4  Q.  B.  566,  3  G.  &  D.  629, 
12  L.  J.  Q.  B.  260,  45  K  C.  L.  566. 

It  is  a  sufficient  allegation  of  the  resulting 
damage  to  aver  that  by  reason  of  the  false 
return  plaintiff  was  prevented  from  lodging 
his  execution  on  the  lands  falsely  returned  as 
attached,  and  lost  the  benefit  of  an  attach- 
ment thereof  made  on  his  own  writ,  and  was 
wholly  deprived  of  any  advantage  from  his 
'judgment  against  the  debtor.  Clough  v. 
Monroe,  34  N.  H.  381. 

68.  Peebles  r.  Newson,  74  N.  C.  473. 

69.  Michaels  V.  Shaw,  12  Wend.  (N.  Y.) 
587. 

70.  Bennett  r.  Bell,  46  S.  W.  701,  20  Ky. 
L.  Rep.  308,  holding  that  plaintiff's  aviMinent 
that  "  a  default  judgment  was  rendered 
against  him  when  he  did  not  know  that  said 
cause  was  pending  on  the  docket  *'  was  not 
equivalent  to  an  averment  that  ho  did  not 
know  the  case  was  j>ending,  and  therefore  did 
not  show  that  the  motion  made  by  him  was 
made  after  judgment. 

71.  Case  r.  Humphrey.  6  Conn.  130, 

72.  See  also  Prtsons!  32  Cvc.  344. 

73.  Hall  r.  Johnson,  3  Blackf.  (lud.) 
363. 

74.  Jones  r.  Cook.  1  Cow.  (X.  Y.)  309. 
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escape  of  a  prisoner  arrested  on  mesne  process  the  fact  that  the  prisoner  is  indebted 
to  plaintiff  must  be  distinctly  alleged  in  the  complaint.''^  In  an  action  for  the 
escape  of  a  defendant  taken  under  a  capias  ad  satisfaciendum,  it  is  not  necessary 
that  the  declaration  should  aver  that  the  oath  required  by  law  was  made  before 
the  writ  issued. '^^  The  complaint  must  allege  that  the  prisoner  was  at  large, 
beyond  the  liberties  of  the  jail,'^  and  set  forth  the  proceedings  to,  and  including, 
the  escape,  and  demand  appropriate  judgment;  but  all  allegations  as  to  the  char- 
acter of  the  sheriff  as  statutory  bail  should  be  omitted. '^^ 

(xxiii)  Failure  to  Turn  Over  Prisoner  to  Successor  in  Office. 
In  an  action  against  a  sheriff  for  not  delivering  to  his  successor  in  office  a  prisoner 
taken  by  him  and  committed  to  jail  on  an  execution  against  the  body,  averred  to 
have  been  duly  issued  upon  a  judgment  in  an  action  brought  to  recover  a  debt 
which  was  fraudulently  contracted,  it  is  not  essential  that  the  complaint  should 
also  state  that  an  order  for  the  arrest  of  defendant  was  obtained. 

3.  Plea  or  Answer  —  a.  Justification  Under  Office.  Where  a  defendant  in 
an  action  for  an  alleged  wrongful  act  seeks  to  justify  under  his  office  he  must  in 
his  pleading  show  a  good  title  to  such  office,  and  he  should  also  allege  that  he 
was  acting  within  his  territorial  jurisdiction.^^ 

b.  Justification  Under  Process.  Where  an  officer  seeks  to  justify  under 
process  such  justification  must  be  specially  pleaded, and  the  plea  must  set  forth 
matters  which  if  true  will  bar  the  action.^*  To  conform  to  this  rule  the  plea  should 
substantially  describe  the  process  and  state  the  facts  relied  on  to  justify  the 
acts  done  under  it,^^  and  allege,  in  case  a  seizure  of  property  is  complained  of,  that 
defendant  in  the  process  had  some  interest  in  the  property  seized  subject  to  seizure,^^ 
and  that  the  goods  were  seized  before  the  return-clay  of  the  writ;  but  it  is  not 
necessary  to  set  forth  minutely  every  fact  relating  to  the  action  in  which  the  process 
issued. Neither  is  it  necessary  for  a  plea  justifying  a  seizure  of  goods  under 
process  to  aver  that  the  entry  into  plaintiff's  premises  was  peaceable  and  quiet 
where  a  forcible  entry  is  not  charged.^  Where  the  officer  seeks  to  justify  under 
mesne  process  he  must  aver  the  return  thereof,  or  show  some  legal  excuse  for 
not  returning  it,^^  unless  the  action  is  brought  before  the  return-day. Where  a 
sheriff  justifies  under  a  writ  of  execution  it  is  not  necessary  to  allege  that  a  judgment 
was  rendered  in  the  case  in  which  the  execution  issued, or  to  set  out  the  judgment; 


75.  Cosgrove  v.  Bowe,  10  Daly  (N.  Y.)  353, 
2  N.  Y.  Civ.  Proc.  61. 

76.  Lattin  v.  Smith,  1  111.  361. 

77.  Cosgrove  v.  Bowe,  10  Daly  (N.  Y.)  353, 
2  N.  Y.  Civ.  Proc.  61,  holding  that  it  is  not 
sufficient  to  aver  that  he  was  at  large. 

78.  Smith  v.  Knapp,  30  N.  Y.  581. 

79.  Smith  v.  Knapp,  30  N.  Y.  581.  See  also 
Nehresheimer  v.  Bowe,  3  N.  Y.  Civ.  Proc. 
368. 

When  the  creditor  elects  to  proceed  against 
the  sheriff  as  bail,  under  the  statute,  he  must 
set  forth  the  proceedings  to  and  including  the 
escape  (Smith  v.  Knapp,  30  N.  Y.  581.  Com- 
pare Nehresheimer  v.  Bowe,  3  N.  Y.  Civ.  Proc. 
368),  and  allege  that  defendant  is  bail  and 
demand  the  appropriate  judgment  (Smith  v. 
Knapp,  supra ) . 

80.  French  v.  Willett,  4  Bosw.  (N.  Y.)  649, 
10  Abb.  Pr.  99. 

81.  Case  v.  Hall,  21  111.  632  (holding  that 
a  plea  which  does  not  allege  that  defendant 
was  duly  elected  and  qualified  to  the  office 
under  which  he  justifies  is  insufficient)  ; 
Smith  V.  Wilson,  21  R.  I.  327,  43  Atl.  634 
(so  holding  in  an  action  for  an  assault  com- 
mitted in  executing  process ) . 

82.  McPherson  v.  Reynolds,  6  U.  C.  C  P.  440. 

[VII,  I,  2,  b,  (xxii)] 


83.  Glazer  v.  Clift,  10  Cal.  303  ;  Shultz  V. 
Frank,  1  Wis.  352 ;  Pollock  v.  Fraser,  4  U.  C. 
Q.  B.  352;  Lee  v.  Rapelje,  2  U.  C.  Q.  B.  368; 
Stull  V.  McLeod,  (Mich.  T.  4  Vict.)  R.  &  J. 
Dig.  3531. 

84.  McAden  v.  Gibson,  5  Ala.  341. 

85.  McAden  v.  Gibson,  5  Ala.  341 ;  Cook  V. 
Miller,  II  111.  610. 

86.  Kelly  v.  Fritz,  11  Heisk.  (Tenn.)  7. 

87.  Howard  v.  Conde,  22  Oreg.  581,  30  Pac. 
454;  Krewson  v.  Purdom,  11  Oreg.  266,  3 
Pac.  822,  holding  that  an  allegation  in  an 
ansM^er,  in  an  action  against  a  sheriff  for 
conversion,  that  the  property  was  levied  on 
under  a  writ  of  attachment  "  as  the  prop- 
erty "  of  the  attachment  defendant,  is  not  a 
sufficient  allegation  of  ownership  to  justify 
the  levy. 

88.  Cutwater  v.  Dafoe,  6  U.  C.  Q.  B.  256. 

89.  Towdy  v.  Ellis,  22  Cal.  650. 

90.  Evans  v.  Kingsmill,  3  U.  C.  Q.  B.  118. 

91.  McAden  v.  Gibson,  5  Ala.  341  [followed 
in  Kirksey  v.  Dubose,  19  Ala.  43]. 

93.  McAden  f.  Gibson,  5  Ala.  341  [followed 
in  Kirksey  v.  Dubose,  19  Ala.  43]. 

93.  Briggs  v.  Mason,  31  Vt.  433. 

94.  Shepherd  v.  Nabors,  6  Ala.  631. 

95.  Jackson  v.  Hobson,  5  111.  411;  Burton 
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neither  is  it  necessary  for  defendant  to  state  that  he  sold  the  property  levied  on.^^ 
But  a  plea  of  justification  under  execution  is  bad  if  it  state  the  writ  to  have  issued 
before  judgment  was  entered. Where  an  officer  justifies  under  the  process  of  an 
inferior  court  he  must  state  facts  showing  that  the  court  had  jurisdiction.^^  An 
averment  that  a  warrant  under  which  an  officer  justified  was  under  the  hand  of 
the  officer  issuing  it  has  been  held  sufficient,  although  the  statute  required  such  a 
warrant  to  be  under  the  hand  and  seal  of  the  issuing  officer.  Where  a  sheriff 
justifies  under  a  writ  of  attachment,  which  is  annexed  to  the  answer,  but  is  so 
materially  defective  that  it  could  confer  no  authority  on  him  to  take  the  property, 
a  demurrer  to  so  much  of  the  answer  as  justifies  under  the  writ  must  be  sustained.^ 

e.  Limitations.  Where  the  statute  provides  that  actions  against  sheriffs  for 
any  act  in  their  official  capacity  shall  be  brought  within  three  years  after  the  cause 
of  action  shall  have  accrued,  a  plea  in  such  action  of  '^Not  guilty  within  three 
years"  is  bad  on  a  special  demurrer  for  not  following  the  terms  of  the  statute,^ 
although  it  might  be  good  on  general  demurrer.^ 

d.  Pleas  to  Charges  of  Particular  Defaults  or  Misfeasances —  (i)  Failure 
TO  Execute  Process.  Where  the  declaration  in  an  action  for  not  levying  under 
an  execution  alleges  that  there  were  goods  out  of  which  defendant  could  have  made 
or  levied  the  money  indorsed  on  the  writ,  but  that  he  did  not  levy  the  same,  a  plea 
that  before  defendant  could  by  due  diligence  have  levied  the  moneys  the  goods 
were  destroyed  by  fire  is  bad.*  In  an  action  for  not  levying  an  execution  on  a 
particular  lot  of  land  pointed  out  by  plaintiff  in  execution,  a  plea  that,  after  return 
of  such  execution,  plaintiff  sued  out  another  execution  on  the  same  judgment, 
which  was,  by  his  direction,  levied  on  other  property,  is  bad  where  it  does  not 
allege  what  disposition  was  made  of  the  property  under  the  levy.^ 

(ii)  Wrongful  Levy  or  Seizure  —  (a)  In  General.  Where,  in  an  action 
against  a  sheriff  for  the  conversion  of  personal  property,  defendant  denied  plaintiff's 
title  and  possession,  the  taking,  etc.,  and  alleged  that  a  third  person,  while  the 
owner  and  in  possession  of  the  property,  mortgaged  the  same,  and  set  out  various 
proceedings  to  foreclose  the  mortgage,  resulting  in  the  sale  of  the  property  by 
defendant,  as  sheriff,  to  satisfy  the  mortgage,  one  of  the  proceedings  being  an  action 
by  the  mortgagee  against  such  third  party  to  recover  possession  from  such  third 
party  for  the  purpose  of  foreclosing,  it  was  proper  to  refuse  to  strike  out  such 
allegations.^  In  trespass  de  bonis  against  a  sheriff,  a  plea  that  the  goods  belonged 
to  a  third  person,  and  were  taken  by  virtue  of  an  execution  against  him,  has  been 
held  bad,  as  amounting  to  the  general  issue. In  a  plea  of  justification  by  an 
officer  for  taking  property  in  satisfaction  of  a  rate  or  tax  imposed  by  an  incorporated 
aqueduct  company,  it  has  been  held  sufficient  to  aver  that  by  the  act  of  incorpora- 
tion the  original  proprietors  were  declared  a  body  politic  and  corporate  in  fact  if 
such  were  the  terms  of  the  act  without  averring  the  organization  of  the  company.^ 


V.  Sweaney,  4  Mo.  1 ;  Davis  v.  Davis,  2  Gratt. 
(Va.)  363.  But  compare  Adams  v.  Kings- 
mill,  1  U.  C.  Q.  B.  355. 

96.  Burton  v.  Sweaney,  4  Mo.  1. 

97.  Dougall  V.  Moodie,  1  U.  C.  Q.  B.  374. 

98.  Cleveland  v.  Rogers,  6  Wend.  (N.  Y.) 
438,  holding  that  a  constable,  in  justifying 
under  an  execution  issued  by  a  justice  of  the 
peace,  must  state  the  statute  under  which 
the  justice  acted,  and  that  by  virtue  thereof 
he  issued  process,  or  that  under  it  a  plaint 
was  levied,  or  the  answer  will  be  held  bad 
on  demurrer. 

99.  Beekman  v.  Traver,  20  Wend.  (N.  Y.)  67. 

1.  Deforest  v.  Swan,  4  Greene  (Iowa)  357. 

2.  Fisher  v.  Pond,  2  Hill  (N.  Y.)  338. 

3.  Fisher  v.  Pond,  2  Hill  (N.  Y.)  338. 

4.  Ross  V.  Grange,  25  U.  C.  Q.  B.  306,  so 
holding  on  the  ground  that  levying  includes 


both  seizure  and  sale  and  consistently  with 
defendant's  plea  the  goods  might  have  been 
destroyed  in  his  custody  after  seizure,  in 
which  case  he  would  be  Hable. 

5.  Lawson  v.  State,  10  Ark.  28,  50  Am. 
Dec.  238. 

6.  Anderson  v.  Medbery.  16  S.  D.  329,  92 
N.  W.  1087,  so  holding  on  the  grounds  that 
the  title  in  the  third  person  would  have  been 
no  defense  unless  defendant  connected  him- 
self therewith,  and  therefore  the  facts  were 
necessarily  pleaded,  and  the  proceedings  and 
foreclosure  would  be  rightful  against  plain- 
tiff, and  binding  on  hini.  if  the  third  person 
was  in  fact  the  owner  of  the  properly  when 
tlie  mortgage  was  executed. 

7.  Brown  r.  Artcher.  1  Hill  (X.  Y.)  266. 

8.  Beekman  r.  Traver.  20  Wend,  (X.  Y.) 
67. 
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(b)  Seizure  of  Property  Under  Process  Against  Another.  Where  an  officer 
seeks  to  justify  his  seizure  and  possession  of  attached  property  as  against  a  stranger 
to  the  writ  who  claims  the  same,  he  must  allege  and  prove  all  the  facts  necessary 
to  support  the  writ,^  and  also  the  existence  of  a  debt  in  favor  of  the  attachment 
plaintiff  against  the  attachment  defendant. If  the  seizure  was  under  final  process 
the  sheriff  must  plead  that  the  property  was  taken  under  a  valid  execution  and 
judgment; "  and  a  plea  alleging  that  the  property  was  taken  under  an  execution 
as  the  proper  goods  and  chattels  of  the  execution  defendant  is  bad,  as  it  does  not 
traverse  that  plaintiff  was  the  owner.  Where  the  sheriff  relies  on  the  fact  that 
a  sale,  mortgage,  or  pledge  by  the  debtor  to  plaintiff  was  fraudulent,  the  fraud  must 
be  specially  pleaded. In  an  action  to  recover  the  possession  of  property  seized  , 
under  attachment  against  a  person  in  whose  possession  the  property  was,  it  is| 
not  necessary  for  the  sheriff  to  plead  want  of  notice  and  demand  from  plaintiff.^*] 

(c)  Levy  on  Exempt  Property.  In  an  action  for  a  wrongful  attachment  of! 
exempt  property,  a  waiver  of  exemption  must,  if  relied  on  as  a  defense,  be  specially] 
pleaded. 

(ill)  Removal  and  Sale  of  Goods  on  Demised  Premises.  In  an 
action  for  removing  and  selling  goods  on  demised  premises  without  paying  thej 
rent  due  a  plea  that  after  the  removal  there  remained  sufficient  to  satisfy  the] 
rent  due  is  bad,^^  as  is  also  a  plea  that  defendant  had  no  notice  before  the  removalJ 
where  the  declaration  charges  notice  before  the  sale.^^  I 

(iv)  Loss  of  Property.    In  an  action  for  the  loss  of  goods  seized  by  defend-] 


9.  California.— Gl&zer  v.  Clift,  10  Cal.  303; 
Thornburgh  v.  Hand,  7  Cal.  554. 

Ma/io.— Beckstead  v.  Griffith,  11  Ida.  738, 
83  Pac.  764;  Sears  v.  Lydon,  5  Ida.  358,  49 
Pac.  122. 

Michigan. — Trowbridge  v.  Bullard,  81  Mich. 
451,  45'  N.  W.  1012;  Comstock  v.  Hollon, 
2  Mich.  365. 

3linne.sota. — ^Howard  v.  Manderfield,  31 
Minn.  337,  17  N.  W.  946;  Braley  v.  Byrnes, 
20  Minn.  435. 

Montana. —  Hootman  v.  Bray,  3  Mont.  409. 

New  Hampshire. —  Sanford  Mfg.  Co.  v. 
Wiggin,  14  N.  H.  441,  40  Am.  Dec.  198. 

New  York. —  Noble  v.  Holmes,  5  Hill  194. 

Oregon. —  Fisher  v.  Kelly,  30  Oreg.  1,  46 
Pac.  146. 

Utah. —  Newton  v.  Brown,  2  Utah  126. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  285. 

Jurisdiction  of  court. —  Where  a  third  per- 
son claims  attached  property  by  virtue  of  a 
prior  sale,  and  the  officer  attempts,  in  his 
answer,  to  justify  his  levy  by  impeaching 
such  sale  for  fraud,  such  answer  must  show 
that  the  attachment  was  regularly  issued  by 
a  court  having  jurisdiction.  Hootman  v. 
Bray,  3  Mont.  409. 

10.  Calif ornia.— Glsizer  V.  Clift,  10  Cal. 
303;  Thornburgh  v.  Hand,  7  Cal.  554. 

Idaho. —  Beckstead  V.  Griffith,  11  Ida.  738, 
83  Pac.  764. 

Massachusetts. —  Damon  v.  Bryant,  2  Pick. 
411. 

Michigan. — Trowbridge  v.  Bullard,  81  Mich. 
451,  45  N.  W.  1012. 

Minnesota. —  Howard  v.  Manderfield,  31 
Minn.  337,  17  N.  W.  946;  Braley  v.  Byrnes, 
.20  Minn.  435. 

New  Hampshire. —  Sandford  Mfg.  Co.  v. 
Wiggin,  14  N.  H.  441,  40  Am.  Dec.  198. 

Neio  Yor/b.— Noble  v.  Holmes,  5  Hill  194. 

[VII,  I,  3,  d,  (II),  (b)] 


Oregon. —  Fisher  v.  Kelly,  30  Oreg.  1,  46 
Pac.  146. 

Utah. —  Newton  v.  Brown,  2  Utah  126. 
See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  285. 

11.  Stephens  v.  Head,  1»8  Ala.  455,  35  So. 
565  (holding  that  a  plea  in  an  action  for 
conversion  alleging  that  defendant  took  the 
goods  alleged  to  have  been  converted,  as 
sheriff,  under  an  execution  issued  out  of  the 
circuit  court,  to  sell  them  under  a  judgment, 
and  that  plaintiff,  by  his  presence  and  failure 
to  object,  is  estopped  to  claim  them,  is  in- 
sufficient, in  failing  to  show  that  the  sheriff 
held  an  execution  against  the  judgment 
debtor)  ;  Masters  v.  Teller,  7  Okla.  668,  56 
Pac.  1067. 

12.  Harris  v.  Paynes,  5  Litt.  (Ky.)  105; 
Barley  v.  Cannon,  17  Mo.  595. 

13.  Merchants'  Nat.  Bank  v.  Barker,  8  Tex. 
Oiv.  App.  332,  28  S.  W.  698;  Norton  v. 
Kearney,  10  Wis.  448. 

Plea  held  sufficient. —  Where,  in  an  action 
against  a  sheriff  for  the  conversion  of  cer- 
tain goods  conveyed  by  deed  of  trust,  de- 
fendant averred  that  the  creditors  of  the 
grantor  alleged  that  the  deed  was  fraudulent 
and  void,  and  that  he  had  seized  and  sold  the 
goods  under  execution  against  the  grantor 
on  a  belief  that  such  allegation  was  true, 
the  answer  was  sufficient  to  raise  an  issue 
as  to  the  alleged  fraud.  Boone  v.  Hardie,  83 
N.  C.  470. 

14.  Killey  v.  Scannell,  12  Cal.  73,  so  hold- 
ing on  the  ground  that  it  is  incumbent  upon 
plaintiff  to  affirmatively  show  notice  and  de- 
mand. 

15.  Murphy  v.  Sherman,  25  Minn.  196. 

16.  Kingston  i\  Shaw,  20  U.  C.  Q.  B. 
223. 

17.  Kingston  v.  Shaw,  20  U.  6.  Q.  B. 
223. 
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ant  while  acting  as  an  officer,  a  plea  that  he  kept  the  goods  in  a  safe,  suitable, 
and  proper  place,  designating  it,  is  sufficient  as  against  a  demurrer.^^ 

(v)  Failure  to  Have  Attached  Property  Forthcoming  to  Satisfy 
Execution.  In  an  action  for  failure  to  have  attached  property  forthcoming  to 
satisfy  execution,  a  plea  averring  generally  that  the  property  had  been  appro- 
priated in  the  manner  prescribed  by  law  in  satisfaction  of  prior  attachment  liens 
is  insufficient,  but  the  facts  showing  how  the  appropriation  was  made  should  be 
specifically  alleged. 

(vi)  Sale  of  Property  Not  Belonging  to  Debtor.  In  an  action  by 
an  owner  of  chattels  leased  to  a  third  person  against  an  officer  for  selling  them 
under  an  execution  against  the  lessee,  a  plea  that  the  officer  sold  only  the  right, 
title,  and  interest  of  the  lessee  and  that  plaintiff  has  not  sustained  any  damage 
at  the  commencement  of  the  suit  and  will  not  sustain  any  damages  by  reason  of 
the  sale  is  good.^^ 

(vii)  Sale  at  Inadequate  Price.  In  an  action  for  wrongfully  selling 
lands  in  execution  much  below  their  real  value,  a  plea  that  defendant  sold  the  lands 
for  the  best  price  that  he  could  get  for  them  is  good  against  a  general  demurrer.^^ 

(viii)  Failure  to  Pay  Over  Money.  Where  in  an  action  to  recover 
money  from  an  officer  the  complaint  alleges  that  defendant  refused  to  pay  plaintiff 
the  money,  and  wrongfully  retains  and  still  holds  the  possession  thereof,  and  the 
answer  merely  contains  a  denial  "that  defendant  wrongfully  retains  or  holds 
possession"  of  the  sum  or  any  part  thereof,  such  denial  operates  merely  to  deny 
the  "wrongful"  possession  and  constitutes  an  admission  of  possession.^^ 

(ix)  False  Return.  In  an  action  for  a  false  return,  the  sheriff  cannot 
plead  to  the  merits  of  the  original  action,^^  and  a  plea  that  there  was  no  such  writ 
duly  sued  out  and  duly  returned  is  bad  on  demurrer.^*  In  an  action  against  a 
sheriff  for  a  false  return  of  nulla  bona,  a  plea  that  the  judgment  debt  upon  which 
he  was  required  to  levy  was  satisfied  is  good,^^  as  is  also  a  plea  that  defendant 
levied  and  made  a  part  and  no  more,  which  he  paid  over,^^  and  a  plea  by  way  of 
estoppel  that  plaintiff  requested  defendant  to  return  nulla  bona  and  accepted 
and  acted  upon  that  return,  and  took  out  a  venditioni  exponas  with  full  knowledge 
of  the  facts.^^  But  in  an  action  against  a  sheriff  for  falsely  returning  nulla  bona 
on  an  execurfcion  after  having  levied  the  money,  a  plea  that  the  execution  defendant 
had  no  goods  and  chattels  out  of  which  the  sheriff  could  have  levied  is  bad  on 
demurrer  as  being  an  argumentative  denial;    and  a  plea  that  defendant  as  sheriff 


18.  Perkins  v.  Gibbs,  29  Vt.  343. 

19.  Jordan  v.  Gallup,  16  Conn.  536. 

20.  Grafflin  v.  Jackson,  40  N.  J.  L.  440,  so 
j!  hoMing  on  the  ground  that  the  damages  sus- 
i    tained  by  plaintiff  are  the  foundation  of  the 

action. 

21.  Watson  v.  McDonell,  6  U.  C;  Q.  B.  0.  S. 
450. 

22.  Yank  v.  Bordeaux,  29  Mont.  74,  74 
Pac.  77. 

23.  Grantham  v.  Jarvis,  6  U.  C.  Q.  B.  511. 

24.  Grantham  v.  Jarvis,  6  U.  C.  Q.  B.  511 
[folloiving  Upper  v.  Hamilton,  1  U.  C.  Q.  B. 
467,  and  followed  in  Jones  v.  Ruttan,  12 
U.  C.  Q.  B.  202]. 

25.  Potter  v.  Carroll,  9  U.  C.  C.  P.  442 
[affirmed  in  7  Can.  L.  J.  42,  1  Grant  Err.  & 
App.  (U.  C.)  341].  But  compare  Commer- 
cial Bank  v.  Jarvis,  (Mich.  T.  0  Vict.) 
R.  &  J.  Dig.  3528. 

26.  Miller  v.  Thomas,  11  U.  C.  Q.  B.  302, 
303  (holding  that  in  nn  action  against  a 
sheriff  for  falsely  returning  to  an  execution 

!i    goods   on   hand   to   a   certain   amount  and 
nulla  bona  as  to  the  residue  when  enough 


had  in  fact  been  seized  to  satisfy  the  writ, 
a  plea  that  defendant  did  not  seize  or  take 
in  execution  the  said  goods  and  chattels  in 
the  declaration  mentioned  is  good,  the  court 
saying:  "When,  therefore,  the  defendant 
answers  that  he  did  not  take  in  execution  the 
said  goods  and  chattels  in  the  said  count 
mentioned  we  must  understand  him,  we 
think,  to  say,  that  he  did  not,  as  the  plain- 
tiff alleges,  seize  goods  enough  to  satisfy  the 
writ,  or  seize  more  than  of  the  value  of  five 
shillings,  and  so  that  his  return  of  7iuUa 
bona  as  to  tlie  residue  beyond  live  sliillings 
is  not  false")  ;  Watson  r.  Hamilton,  6  U.  C. 
Q.  B.  0.  S.  114,  115  (where  it  is  said:  "  Tlie 
plaintiff's  have  not  averred  that  goods  of  less 
value  than  the  debt  were  seized,  or  tliat  there 
were  other  goods  which  might  and  ought  to 
have  been  seized.  The  defendant  tliorefore 
is  only  called  upon  to  answer  for  the  goods 
actually  seized:  this  he  has  done:  and  it  ap- 
pears to  nie  that  iho  (leniurrtM-  sliould  1h^  over- 
ruled ami  jutlgmeiit  be  for  the  detVndant    ) . 

27.  MWiev  V.  Thomas.  11  U.  C.  Q.  B.  302. 

28.  Taylor  r.  Jarvis.  l.S  V.  C.  Q.  B.  373. 
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did  take  in  execution  goods  and  chattels  of  the  execution  debtor  under  and  by 
virtue  of  the  writ  and  did  levy  thereout  the  moneys  indorsed  thereon  as  was 
commanded  is  bad  on  demurrer  as  admitting  plaintiff^s  cause  of  action.^^  In 
an  action  against  a  sheriff  for  damages  for  a  false  return  of  an  execution  issued 
by  plaintiff,  an  answer  merely  alleging  the  issuing  of  prior  executions  by  other 
creditors  should  be  stricken  out,  where  it  does  not  aver  that  the  prior  executions 
had  been  or  could  be  levied  on  the  debtor's  property,  or  that  the  property  was 
exhausted  by  a  sale  under  such  prior  executions.^^  In  an  action  against  a  sheriff 
for  falsely  returning  to  an  execution  goods  on  hand  for  want  of  buyers  when  he 
might  have  levied  the  amount,  a  plea  that  defendant  did  take  goods  on  which  he 
could  have  levied,  the  amount  of  which  goods  remained  and  still  remains  in  his 
hands  for  want  of  buyers  is  bad  on  demurrer.^^ 

(x)  Escape.  In  an  action  for  the  escape  from  his  custody  of  a  person 
arrested  on  a  process  for  contempt,  it  is  essential  to  the  sufficiency  of  the  answer 
that  it  contain  averments  amounting  to  a  distinct  allegation  that  the  alleged 
escape  was  made  without  defendant's  consent.^^  Where  a  declaration  alleged  the 
escape  to  have  been  in  September,  and  the  sheriff's  pleas  alleged  that  the  debtor 
was  in  custody  in  April,  and  admitted  that  he  had  not  been  in  custody  subsequent 
to  that  time,  it  appeared  with  sufficient  certainty,  on  general  demurrer,  that 
the  escape  mentioned  in  the  plea  was  the  same  escape  for  which  the  action  was 
brought. 

e.  Opening  Default,  When  a  sheriff  is  sued  he  is  held  to  no  greater  diligence 
in  pleading  than  a  private  individual  and  a  default  by  him  will  be  set  aside  and 
an  answer  permitted  where  the  circumstances  are  such  that  it  would  be  proper 
to  grant  such  indulgence  to  an  individual.^* 

4.  Replication  or  Reply.  Where  the  officer's  plea  denies  or  amounts  to  a 
denial  of  plaintiff's  cause  of  action  a  replication  de  injuria  is  not  proper.^^  And 
so  where  defendant  in  trespass  justifies  under  a  legal  warrant,  an  act  relied  on  to 
make  him  a  trespasser  ab  initio  should  then  be  newly  assigned. Where  under 
a  declaration  for  several  escapes  defendant  pleads  a  voluntary  return,  plaintiff 
must  newly  assign  if  he  wishes  to  confine  the  defense  to  any  particular  escape 
or  escapes.^^  Where  a  declaration  in  trespass  charges  defendant  with  entering 
a  dwelling-house  late  at  night  and  seizing  and  carrying  away  certain  property, 
and  defendant  justifies  on  the  ground  that  he  acted  under  command  of  a  lawful 
constable  serving  a  warrant,  it  is  incumbent  upon  plaintiff  in  his  replication  to 
newly  assign  the  entry  at  an  unlawful  hour  if  he  intends  to  rely  thereon.^^  Where 
a  declaration  contained  a  minute  statement  of  plaintiff's  whole  cause  of  action 
for  breaking  and  entering  his  store  and  forcibly  expelling  him  therefrom,  and 
keeping  him  out  for  a  considerable  time,  and  the  plea  professed  to  answer  the  whole, 
not  only  the  breaking  and  entering  but  also  the  ejectment  and  exclusion  of  plain- 


29.  Tyson  v.  Jarvis,  10  U.  C.  Q.  B.  378. 

30.  Johnson  v.  Reilly,  59  How.  Pr.  (N.  Y.) 
354. 

31.  Jones  v.  Ruttan,  12  U.  C.  Q.  B.  202, 
204,  where  it  is  said:  "  It  is  consistent  with 
what  is  stated  in  this  plea  that  the  defend- 
ant may  have  let  the  time  go  by  when  he 
could  have  sold  the  goods,  and  that  they 
now  remain  in  his  hands  unsold  in  conse- 
quence of  that  neglect." 

32.  Loosey  v.  Orser,  4  Bosw.  (N.  Y.)  391, 
holding  that  an  answer  in  such  an  action 
which  avers  as  a  separate  and  distinct  de- 
fense that  such  person  may  have  wrongfully 
and  privily,  and  without  the  knowledge  of 
defendant,  escaped,  and  that,  if  he  did  so 
escape,  he  afterward  returned  into  custody 
is  insufficient,  as  it  does  not  deny,  either 
generally  or  specially,  the  allegation  of  the 
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complaint  that  the  sheriff  permitted  the  pris- 
oner to  escape. 

33.  Powers  v.  Wilson,  7  Cow.  (K  Y.)  274. 

34.  Cutler  v.  Haycock,  32  Utah  354,  90 
Pac.  897. 

35.  Graffin  v.  Jackson,  40  N.  J.  L.  440. 
But  compare  Lincoln  v.  McLaughlin,  74  111. 
11,  holding  that  where,  in  an  action  by  a 
married  woman  for  trespass  to  her  separate 
property  by  a  levy  upon  it  as  the  property  of 
her  husband,  the  defendant  justifies  under 
his  writ,  averring  that  the  property  belonged 
to  the  husband,  a  replication  de  injuria  is 
sufficient. 

36.  Jarratt  v.  Gwathmey,  5  Blackf.  (Ind.) 
237 

37.  Middle  List.  Bank  r.  Deyo,  6  Cow. 
(N.  Y.)  732. 

38.  Soudant  V.  Wadhams,  46  Conn.  218. 
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tiff,  all  of  which  was  traversed  in  the  replication,  it  was  held  that  the  pleadings 
were  sufficient  and  that  no  new  assignment  was  necessary.^^  Where  a  petition 
against  an  officer  for  selling  property  exempt  from  execution  states  the  necessary 
facts,  and  the  answer  avers  that  the  property  was  partnership  property,  and  the 
judgment  was  against  the  firm,  such  new  matter  is  only  a  denial,  and  does  not 
require  a  reply.*^  Where  the  complaint  in  an  action  against  a  sheriff  to  recover 
property  taken  by  him  on  attachment  averred  that  plaintiff  owned  and  was 
entitled  to  possession  of  the  property  in  question,  and  the  answer  denied  the 
averment,  and  set  up  that,  at  the  time  of  the  levy  for  the  wrongful  making  of 
which  defendant  was  sued,  the  property  was  possessed  and  owned  by  a  third 
person,  such  averments  were  not  new  matter  which  was  admitted  by  failure  to 
file  a  replication.*^  Where  in  trespass  against  a  sheriff  for  entering  plaintiff's 
premises  and  taking  away  property  the  answer  averred  that  the  entry  was  by 
virtue  of  an  execution  and  that  the  property  taken  was  that  of  the  debtor,  a 
replication  that  the  property  did  not  belong  to  the  execution  debtor,  but  to  plain- 
tiff; was  sufficient  on  demurrer.*^  Where,  in  an  action  against  a  sheriff  to  recover 
the  value  of  property,  the  answer  was  that  it  was  sold  on  execution,  a  reply  stating 
that,  on  the  same  judgment,  and  by  the  same  justice,  a  previous  execution  had 
been  issued  and  levied  on  the  property,  whereupon  it  had  been  set  off  as  exempt 
from  execution,  was  not  defective  because  it  did  not  aver  that  the  judgment 
on  which  the  execution  was  issued  was  within  the  exemption  law.*^  An  allegation 
in  the  reply  to  the  effect  that  a  writ  under  which  the  sheriff  acted  was  void  is  not 
a  departure  from  or  inconsistent  with  an  allegation  in  the  complaint  that  defendant 
was  acting  as  sheriff  in  the  matters  complained  of.**  Where  a  constable  sued  in 
trespass  justified  under  a  writ  of  possession,  and  plaintiff's  replication  set  forth 
a  supersedeas,  issued  and  served  on  the  constable,  which  recited  that  plaintiff 
had  sued  out  a  certiorari  to  the  justice,  it  was  held  that  the  replication  was  defec- 
tive in  not  directly  averring  that  a  certiorari  had  been  issued.*^  A  replication 
which  merely  traverses  an  immaterial  allegation  of  the  sheriff's  answer  is  bad.*^ 

5.  Rejoinder.  Where  a  defendant  in  trespass  justifies  on  the  ground  that  he 
acted  under  the  command  of  a  lawful  officer  serving  a  warrant,  and  the  replication 
sets  forth  that  such  officer  had  not  qualified  and  therefore"  had  no  authority  either 
to  act  himself  or  to  compel  defendant  to  act,  a  rejoinder  that  the  officer  was  such 
de  facto,  and  that  defendant  believed  him  to  be  such  de  jure,  and  therefore  might 
lawfully  submit  to  his  command,  is  sufficient.*^ 

6.  Demurrer.  Where  an  execution  is  set  out  in  a  complaint  for  failure  to  levy 
the  same,  the  sufficiency  of  the  writ  can  be  questioned  only  by  demurrer.** 

7.  Amendments.  The  court  may  in  its  discretion  permit  the  pleadings  in  an 
action  against  a  sheriff  or  constable,  like  the  pleadings  in  other  actions,*^  to  be 
amended  where  such  course  appears  proper,^^  or  refuse  to  allow  an  amendment 


39.  Perry  v.  Carr,  42  Vt.  50,  55,  where  it  is 
I  said,  however :  "  If  the  defendant  had 
\  merely  justified  the  breaking  and  entering 
the  store  for  the  purpose  alleged,  the  plain- 
tiff would  have  been  required  to  new  as- 
sign if  he  claimed  to  recover  on  the  ground 
that  the  defendant  remained  in  the  store 
and  kept  the  exclusive  possession  of  it  longer 

I than  was  necessary  to  make  the  attachment." 
40.  Long  V.  Hoban,  7  Ohio  Dec.  (Reprint) 
688,  4  Cine.  L.  Bui.  986. 
41.  Woodworth  v.  Knowlton,  22  Cal.  164. 

42.  McGee  v.  Givan,  4  Blackf.  (Ind.)  16. 

43.  Austin  v.  Swank,  9  Ind.  109. 

44.  Gehlert  v.  Quinn,  38  Mont.  1,  98  Pac. 
jj  369,  370,  where  it  is  said:  "  We  are  of 
i  opinion  that  his  status  was  not  clianged  by 
{    the  infirmity  in  his  process,  altliough  it  may 

thereby  have  been  rendered  void.    He  pur- 


ported to  act  by  virtue  of  it,  and  was  none 
the  less  acting  officially." 

45.  McWilliams  v.  King,  32  N.  J.  L.  21. 

46.  Hale  v.  Dennie,  4  Pick.  (Mass.)  501, 
holding  that  where,  in  an  action  for  not 
levying  an  execution  on  goods  attached,  the 
officer  pleaded  a  previous  attachment  of  the 
same  goods  in  the  hands  of  a  trustee,  and 
that  he  took  them  into  his  possession,  sub- 
ject to  that  attachment,  a  replication  travers- 
ing that  he  so  took  the  goods  was  bad  as 
tendering  an  immaterial  issue. 

47.  Soudant  r.  ^^■adhams.  40  Conn.  218. 

48.  State  r.  Hart.  VI  Ind.  424. 

49.  Amendment  of  pleadings  generally  see 
Pleadin(;,  31  C^i'.  :>.")!>. 

50.  Buddoc  r.'  Spiuigler,  12  Colo.  216,  20 
Pac.  7()0,  liolding  that  in  an  action  against 
a  sheriff  for  seizing  goods  in  i)laintiff*s  pos- 
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which  would  in  its  opinion  cause  injustice    or  be  otherwise  improper.^^    Where,  1 
in  an  action  against  a  sheriff  for  levying  on  property  claimed  by  plaintiff  under  I 
process  against  another,  the  indemnitors  of  the  sheriff  are  brought  in     or  sub-  j 
stituted  as  defendants,^^  it  is  not  necessary  for  plaintiff  to  amend  his  complaint  | 
by  showing  the  nature  of  their  liability.^^    In  an  action  against  a  sheriff  for  con- 
version, where  the  petition  alleged  that  the  levy  of  the  execution  was  by  him  as 
sheriff,  an  amendment,  filed  after  an  action  was  barred,  which  alleged  that  the  \ 
levy  was  made  by  a  deputy  sheriff,  acting  by  authority  of  the  sheriff,  did  not 
state  a  new  cause  of  action.^®  | 

8.  Waiver  and  Cure  of  Objections  and  Defects."  Where  a  complaint  states 
a  cause  of  action,  an  objection  that  it  is  insufficient  in  form  is  cured  by  a  verdict 
in  favor  of  plaintiff, and  even  after  going  to  trial  it  is  too  late  to  object  to  a  formal 
defect  in  the  complaint. So  also  where  a  sheriff's  indemnitors  were  brought  in 
as  defendants  in  an  action  against  the  sheriff  for  a  wrongful  levy,^*^  it  was  held  that,  i 
although  the  facts  as  to  the  giving  of  the  indemnity  and  showing  that  the  indemni-  i 
tors  were  chargeable  were  not  pleaded  either  in  the  complaint  or  in  the  answer  | 


session  under  a  writ  of  attachment  against 
another,  the  sheriff  might  be  permitted  to 
amend  his  answer  by  alleging  the  filing  of 
the  affidavit  and  bond  in  the  proceedings  in 
which  the  attachment  was  issued,  although 
the  facts  contained  in  the  amendment  were 
known  to  the  sheriff  before  filing  a  former 
amended  answer,  and  although  he  did  not 
file  any  affidavits  showing  cause  why  the 
amendment  was  necessary. 

51.  Redding  v.  Dodge,  59  N.  H.  98  (holding 
that  where,  in  an  action  against  the  sheriff 
of  M  county  for  the  trespass  of  his  deputy, 
it  appeared  that  the  deputy  seized  the  goods 
in  B  county  on  a  writ  returnable  in  M 
county,  and  brought  them  into  M  county, 
where  he  sold  them,  it  was  not  error  to  re- 
fuse to  allow  an  amendment  to  the  declara- 
tion, so  as  to  allege  the  wrongful  taking  as 
in  M  instead  of  B  county)  ;  Roessel  v.  Rosen- 
berg, 10  Misc.  (N.  Y.)  38,  30  N.  Y.  Suppl. 
812  (holding  that  where  the  sureties  of  the 
sheriff  in  a  retaking  bond,  given  by  the 
sheriff  in  a  replevin  suit  against  him,  which 
limits  their  liability  to  a  return  of  the 
chattels  replevied,  or  their  value,  are  sub- 
stituted as  defendants,  it  is  error  to  allow 
an  amendment  of  the  complaint  changing  the 
cause  of  action  to  conversion). 

52.  Palmer  v.  McMaster,  10  Mont.  390,  25 
Pac.  1056,  holding  that  where  in  an  action 
against  a  sheriff  for  the  conversion  of  per- 
sonal property,  he  justifies  under  an  execu- 
tion, and  the  judgment  on  which  the  execu- 
tion issues  is  void,  it  is  not  error  to  reject 
an  amendment  to  the  answer  alleging  more 
fully  the  indebtedness  on  which  the  original 
action  was  brought,  and  setting  forth  the 
petition  and  writ  of  attachment. 

53.  Bringing  in  indemnitors  as  parties  de- 
fendant see  supra,  VII,  G,  2,  b,  (ii). 

54.  Substitution  of  indemnitors  as  parties 
defendant  see  supra,  VII,  G,  2,  c,  (ii) . 

55.  Richardson  v.  McLaughlin,  55  Minn. 
489,  57  N.  W.  210  (holding  that  the  sheriff 
must  show  the  liability  of  the  indemnitors 
in  his  answer,  and  when  the  indemnitors  are 
properly  brought  in  they  might  plead  to 
plaintiff's   complaint   and  the   sheriff's  an- 
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swer)  ;  Poole  v.  Ellison,  56  Hun  (N.  Y.)  \ 
108,  9  N.  Y.  Suppl.  171  (holding  that  in 
such  case  it  was  only  necessary  to  prove  the  \ 
cause  of  action  against  the  sheriff,  as  the  j 
indemnitors  were  defendants  in  the  place  and  j 
stead  of  the  sheriff  and  answering  the  cause  ; 
of  action  alleged  against  him,  for  which,  if  j 
established,  they  had  made  themselves  liable).  ] 
See  also  Kerner  v.  Boardman,  14  N.  Y.  | 
Suppl.  787  [affirmed  in  133  N.  Y.  539,  30 
N.  E.  1148].  ; 

56.  Herring  v.  Patten,  18  Tex.  Civ.  App.  j 
147,  44  S.  W.  50. 

57.  See,  generally,  Pleading,  31  Cyc.  714.  | 

58.  Doman  v.  Bedunnah,  57  Ind.  219  (hold-  | 
ing  that  a  complaint  by  a  widow  against  a  i 
sheriff   and  his   deputy,   alleging  that  the  \ 
deputy  had  collected  a  certain  sum,  which  by  ! 
law  belonged  to  complainant,  on  an  execu-  | 
tion  against  a  third  person  in  favor  of  the 
executor  of  her  husband's  estate,  and  that 
such  deputy,  having  fraudulently  forged  her 
name  to  a  pretended  receipt  on  such  execu- 
tion for  such  money,  had  unlawfully  returned 
the  execution  to  the  clerk's  office  without 
having  paid  the  money,  to  which  complaint  \ 
no  objection  was  made,  could  not  be  attacked  ; 
after  verdict  on  motion  in  arrest  of  judg-  i 
ment)  ;  Livermore  v.  Boswell,  4  Mass.  437 
(holding  that  a  declaration  against  a  sheriff 
for  charging  illegal  fees  for  levying  an  exe- 
cution, which  merely  stated  the  parties  to 
and  the  date  of  the  execution,  without  stat- 
ing from  what  court  it  issued  or  to  what 
court  made  returnable  was  cured  by  ver- 
dict) ;  Wetherby  v.  Foster,  5  Vt.  136  (hold-  i 
ing  that  in  a  suit  against  a  sheriff  for  neg-  | 
lect  to  levy  on  personalty  a  defective  setting  | 
forth  of  the  articles  and  their  value  which  i 
would  be  bad  on  demurrer  was  cured  by  a  | 
verdict  for  plaintiff ) .  i 

59.  State  v.  Beamer,  73  Mo.  37,  holding  | 
that  where  the  petition  in  an  action  against 

a  sheriff  for  an  unlawful  levy  stated  a  cause  j 
of  action,  it  could  not  be  objected  after  the  i 
trial  that  it  failed  to  state  the  value  of  the 
property  taken.  ^  | 

60.  Bringing  in  indemnitors  as  parties  see  \ 
supra,  VII,  G,  2,  b,  (II).  j 
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of  the  sheriff,  the  defect  was  cured  by  the  answer  of  the  indemnitors/ setting  forth 
those  facts. ®^ 

J.  Issues,  Proof,  and  Variance.^^  'pj^g  pj^^^f  adduced  in  an  action  against 
a  sheriff  or  constable  must  be  within  the  issues  presented/^  must  relate  to  matters 
set  up  in  the  pleadings/^  and  must  conform  to  the  pleadings  of  the  party  by  whom 
it  is  sought  to  be  introduced. The  material  allegations  of  the  complaint  or 


61.  Lesher  v.  Getman,  30  Minn.  321,  15 
N.  W.  309. 

62.  See,  generally,  Pleading,  31  Cyc. 
670. 

63.  Strong  v.  Patterson,  6  Cal.  156;  Liv- 
ingstone c.  Brown,  18  Minn.  308;  Barnard  v. 
Henry,  25  Vt.  289.  See  also  Comstock  v. 
Hollon,  2  Mich.  355. 

Proof  held  within  issues. —  Where,  in  an 
action  against  a  sheriff,  the  point  in  issue 
is  whether  or  not  the  sheriff  has  wrongfully 
appropriated  property  which  he  had  seized 
under  legal  process,  to  his  own  use,  proof 
that  he  purchased  it  from  defendant,  and 
paid  him  a  part  of  the  purchase-money  after 
the  levy,  is  admissible  as  tending  to  show 
the  fact  of  such  appropriation.  Griffin  v. 
Isbell,  17  Ala.  184. 

64.  California. —  McComb  v.  Eeed,  28  Cal. 
281,  87  Am.  Dec.  115  (holding  that  a  sheriff, 
in  an  action  against  him  for  misappropriat- 
ing funds  obtained  under  an  attachment,  can- 
not avail  himself  of  matters  which  occurred 
after  the  issue  of  the  attachment,  as  operat- 
ing to  dissolve  it,  unless  he  specially  pleads 
them)  ;  Strong  v.  Patterson,  6  Cal.  156 
(holding  that  in  an  action  against  a  sheriff 
for  refusing  to  levy  an  attachment  on  cer- 
tain property  as  belonging  to  the  attachment 
debtor,  testimony  that  the  property  had  been 
claimed  by  a  third  person,  and  the  right  of 
property  tried  before  a  sheriff's  jury,  and 
decided  in  favor  of  the  claimant,  is  irrele- 
vant and  inadmissible,  when  those  facts 
have  not  been  set  up,  as  new  matter  of  de- 
fense, in  the  answer ) . 

Illinois. —  McGillis  v.  Bishop,  27  111.  App. 
53,  holding  that  in  an  action  against  a  sheriff 
for  the  wrongful  seizure  of  plaintiff's  goods 
under  an  attachment  against  a  third  person, 
matter  showing  that  defendant  by  subsequent 
wrongful  acts  became  a  trespasser  a6  initio 
should  be  specifically  alleged  in  the  reply  in 
order  to  let  in  evidence  thereof. 

Massachusetts. —  Oystead  v.  Shed,  12  Mass. 
506,  holding  that  in  trespass  de  honis  aspor- 
tatis,  under  a  replication  de  injuria  to  a 
justification  as  a  deputy  sheriff  acting  under 
a  writ,  plaintiff  cannot  show  that,  by  break- 
ing an  outer  door,  defendant  became  a  tres- 
passer ah  initio. 

Michigan. —  Hatch  v.  Saunders,  66  Mich. 
181,  33  N.  W.  178. 

New  York. —  Hoffman  v.  Conner,  76  N.  Y. 
121;  Richtmeyer  V.  Remsen,  38  N.  Y.  206 
(holding  that  in  an  action  against  a  sheriff 
to  recover  the  amount  of  an  execution 
against  a  judgment  debtor  who  had  esca])od 
from  his  custody,  evidence  of  facts  legally 
(excusing  defendant  from  recapturing  the 
jndgnient  debtor  is  new  matter,  and  inadmis- 
sible under  the  code,  unless  set  up  in  the 


answer)  ;  Douglas  v.  Haberstro,  25  Hun  262 
[reversed  on  other  grounds  in  88  X.  Y. 
611]. 

Vermont. —  Sumner  v.  Brown,  34  Vt.  194, 
holding  that  in  trespass  against  a  sheriff  for 
attaching  a  cow,  on  the  ground  that  she  was 
exempt  from  attachment,  plaintiff  cannot 
prove  that  on  the  next  day  after  the  cow 
was  attached  defendant  came  and  took  away 
another  cow  and  converted  her  to  his  own 
use,  as  such  evidence  introduces  a  new  and 
different  cause  of  action. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  289. 

Evidence  disproving  defense  not  set  up. — 
In  an  action  against  a  sheriff  for  seizing 
plaintiff's  property  under  process  against  an- 
other it  is  not  prejudicial  error  to  admit  evi- 
dence on  behalf  of  plaintiff  that  he  served  on 
the  sheriff  the  sworn  claim  provided  for  by  Cal. 
Code  Civ.  Proc.  §  689,  although  this  is  not 
pleaded,  as  the  statute  is  for  the  benefit  of 
the  sheriff  only  as  matter  of  defense.  Paden 
V.  Goldbaum,  (Cal.  1894)  37  Pac.  759. 

Showing  vacation  of  attachment  set  up. — 
In  an  action  against  the  sheriff  for  a  wrong- 
ful taking,  wherein  the  latter  justifies  under 
an  attachment,  plaintiff  may  show,  without 
further  pleading,  that  the  attachment  had 
been  vacated,  and  that  the  sheriff  had  sub- 
sequently refused  to  return  the  propertv. 
Bowe  V.  Wilkins,  105  N.  Y.  322,  11  N.  E. 
839. 

Refuting  claim  that  execution  defendant 
worthless.-— Where  the  sheriff,  in  an  action 
against  him  for  neglecting  to  return  a  writ 
of  attachment,  pleads  that  the  execution  de- 
fendant was  worthless,  fraud  in  a  bill  of 
sale  executed  by  the  execution  defendant  may 
be  shown  by  plaintiff,  although  not  pleaded. 
Smith  V.  Tooke,  20  Tex.  750. 

65.  Alabama. —  Griffin  r,  Ganaway,  6  Ala. 
148,  holding  that  an  action  against  a  sheriff 
for  failure  to  levy  an  attachment  on  suffi- 
cient property  cannot  be  supported  by  evi- 
dence that  the  money  had  been  collected  by 
the  sheriff. 

Connecticut. —  Case  v.  Humphrey,  6  Conn. 
130. 

Illinois. —  Wheeler  r.  McC-orristen,  24  111. 
40,  holding  that  a  sheriff  relying  on  a  justifi- 
cation under  an  execution  must  sptn-ially 
plead  the  execution,  and  cannot  show  it  un- 
der a  general  plea  of  property  in  himself  or 
another. 

Massachusetts. —  Whitney  r.  l^ayley.  4 
Allen  173,  holding  that  where  a  slier  iff,  in  an 
action  against  him  by  a  niortga^xv  for  tlie 
conversion  of  personal  property,  justified  the 
taking  under  a  single  writ  of  attachment 
against  the  mortgagor,  and  it  ap|>eared  that 
the  value  ot  goods  which  were  taken  aiul 
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petition  must  be  proved  as  laid/®  unless  such  allegations  are  admitted  by  the 


sold  by  him  was  very  much  larger  than  the 
amount  which  the  writ  ordered  him  to  at- 
tach, he  could  not  be  permitted,  under  such 
an  answer,  to  introduce  evidence  to  show  that 
he  held  the  surplus  remaining,  after  satisfy- 
ing the  claim  in  the  writ,  to  be  applied  to 
the  satisfaction  of  other  attachments. 

Montana. —  Yank  v.  Bordeaux,  29  Mont.  74, 
74  Pac.  77,  holding  that  where,  in  an  action 
against  a  constable  to  recover  money  received 
as  the  proceeds  of  the  sale  of  property  levied 
on,  alleged  to  belong  to  plaintiff,  defendant, 
in  his  answer,  admitted  possession  of  the 
money  when  the  demand  was  made,  evidence 
that  at  the  time  of  such  demand  defendant 
had  paid  over  the  money  on  the  executions 
was  properly  refused. 

United  States. —  Suydam  v.  Aldrich,  23 
Fed.  Cas.  No.  13,652,  3  McLean  383,  holding 
that  in  an  action  for  an  escape,  where  the 
declaration  describes  the  judgment  upon 
which  the  execution  was  issued,  any  variance 
between  the  judgment  described  and  the 
record  will  exclude  the  record  from  being  re- 
ceived as  evidence. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  289. 

Proof  held  conformable  to  pleadings  see  the 
following  cases: 

California. —  Banning  v.  Marleau,  121  Cal. 
240,  53  Pac.  692,  holding  that  a  sheriff  who 
is  sued  by  a  buyer  for  possession  of  prop- 
erty seized  under  attachment  against  the 
seller  may  prove  that  the  sale  was  fraudu- 
lent as  to  creditors,  under  a  denial  of  plain- 
tiff's title  and  possession,  and  an  allegation 
of  title  in  the  seller,  in  connection  with  a 
plea  of  justification. 

Connecticut. —  De  Forest  v.  Brainerd,  2 
Day  528,  holding  that  an  allegation  that  the 
sheriff  appointed  defendant  one  of  his  depu- 
ties at  a  time  specified  is  supported  by  proof 
that  the  sheriff,  having  previously  appointed 
him,  continued  him  in  office  at  and  after  that 
time. 

Michigan. —  Williams  i>.  Raper,  67  Mich. 
427,  34  N.  W.  890  (holding  that  where  the 
declaration  alleges  that  defendant  unlawfully 
took,  sold,  and  disposed  of  certain  property 
mortgaged  to  plaintiff,  the  latter  may  intro- 
duce evidence  that  defendant  sold  the  prop- 
erty in  parcels,  and  not  in  one  lot,  subject  to 
plaintift"'s  mortgage)  ;  Harvey  v.  McAdams, 
32  Mich.  472  [approved  in  Williams  v.  Haper, 
supra]  (holding  that  where  the  declaration 
counts  upon  a  conversion  of  plaintiff's  prop- 
erty without  stating  the  nature  of  his  in- 
terest a  mortgage  from  the  owner  to  plain- 
tiff is  admissible). 

Missouri. —  Jackman  v.  Bentley,  10  Mo. 
293,  holding  that  where  in  an  action  before 
a  justice  of  the  peace  against  a  constable  to 
recover  the  amount  of  illegal  fees  alleged  to 
have  been  collected  from  plaintiff  on  an  exe- 
cution, the  execution  was  described  as  in 
favor  of  A  against  B  and  C,  and  of  date 
Nov.  1,  1843,  an  execution  in  favor  of  A, 
assignee  of  D  and  E,  and  against  B  and  C, 
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and  of  date  Nov.  6,  1844,  was  properly  re- 
ceived in  evidence. 

New  Jersey. —  Grafflin  v.  Jackson,  40 
N.  J.  L.  440,  holding  that  in  an  action  on 
the  case  by  an  owner  of  chattels,  against  an 
officer,  for  selling  them  under  an  execution 
against  D,  the  defense  that  the  officer  sold 
only  the  right,  title,  and  interest  of  D,  to 
whom  the  chattels  were  leased,  and  that 
plaintiff  had  not  sustained,  at  the  time  of 
the  commencement  of  the  suit,  and  would  not 
sustain,  any  damage  therefrom,  could  be 
made  under  the  general  issue. 

New  York. —  Crounse  v.  Bailey,  10  N.  Y. 
Suppl.  273  (holding  that  in  an  action  against 
a  sheriff  for  failure  to  levy  and  return  an 
execution,  where  defendant  pleads  that  the 
judgment  was,  at  the  date  thereof,  and  is  yet, 
uncollectable,  he  may  give  evidence  that  the 
judgment  debtor  had  no  property  subject  to 
levy)  ;  Michaels  v.  Shaw,  12  Wend.  587  (hold- 
ing that,  in  an  action  against  a  sheriff  for  a 
false  return,  a  return  made  long  after  the 
return-day  may  be  given  in  evidence  under  a 
declaration  alleging  such  return  to  have  been 
made  on  the  return-day)  ;  Lindsley  v.  Keys, 
5  Johns.  123  (holding  that  where,  in  an  ac- 
tion for  trespass  against  a  special  constable, 
defendant  pleaded  the  general  issue,  and  gave 
notice  of  special  matter  to  the  effect  that  de- 
fendant having  a  warrant  issued  by  a  jus- 
tice of  the  peace  in  favor  of  the  other  de- 
fendant, against  plaintiff,  repaired  to  the 
dwelling-house  of  plaintiff'  for  the  purpose  of 
arresting  him  by  virtue  of  the  warrant,  that 
the  other  defendant  accompanied  the  con- 
stable as  the  creditor  of  plaintiff,  for  the 
purpose  of  settling  his  demand,  etc.,  the  war- 
rant was  sufficiently  set  forth  in  the  notice 
to  entitle  defendant  to  offer  it  in  evidence). 

Texas.—  Freybe  v.  Tiernan,  76  Tex.  286,  13 
S.  W.  370,  holding  that  in  an  action  against 
a  sheriff  for  the  seizure  of  goods  conveyed 
to  plaintiff  evidence  of  a  counter-claim  of  the 
debtor  against  plaintiff  is  admissible  under 
an  averment  in  the  answer  that  the  debt  in 
consideration  of  which  the  goods  were  con- 
veyed to  plaintiff  was  fictitious. 

England. —  Jones  v.  Clayton,  4  M.  &  S.  349, 
holding  that  where  a  plaintiff  declares  for  a 
false  return  of  nulla  hona  against  the  goods 
of  R  and  S,  and  alleges  that,  although  R  and 
S  had  goods,  etc.,  within  his  bailiwick,  yet 
the  sheriff  did  not  levy,  etc.,  this  allegation 
is  sustained  by  proof  that  either  R  or  S  had 
goods. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  289. 

66.  Reeder  v.  Huffman,  148  Ala.  472,  41 
So.  177,  holding  that  where  plaintiff  alleged 
that  defendant,  a  constable,  "  refused  and 
wholly  failed "  to  execute  two  writs  for  the 
seizure  of  personal  property,  etc.,  the  allega- 
tion being  conjunctive,  plaintiff  was  bound 
to  prove,  not  only  that  the  constable  failed 
to  exercise  due  diligence,  but  that  he  refused 
to  execute  the  process. 

Official  character. —  In  trespass  against 
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answer/'  but  such  proof  is  not  necessary  as  to  allegations  which  are  meJrely  surplus- 
age.^* And  so  also  where  a  complaint  against  a  sheriff  for  seizing  plaintiff's  goods 
charges  a  trespass  on  land,  but  also  charges  that  defendant  took  therefrom  the  goods 
of  plaintiff,  copying  substantially  the  form  for  trespass  in  taking  goods,  it  is  not 
necessary  for  plaintiff  to  prove  trespass  on  land.^^  When  it  is  alleged  in  the  petition, 
and  not  denied,  that  plaintiff  was  the  owner  of  property  sold  on  execution,  the  action 
cannot  be  defeated  by  proof  that  his  wife  owned  the  property.'''^  A  material 
variance  between  pleading  and  proof  is  fatal  to  an  action  against  a  sheriff  or 
constable  for  alleged  official  misconduct  or  default;  but  a  variance  which  does 
not  affect  the  gist  of  the  action  or  mislead  the  adverse  party  to  his  prejudice  is 
immaterial  and  will  not  prevent  a  recovery.'^  So  as  a  sheriff  is  responsible  for 
the  official  default  or  misfeasance  of  his  deputy  an  allegation  that  an  act  was 
done  or  omitted  by  a  sheriff  may  be  supported  by  proof  that  it  was  done  or  omitted 
by  a  deputy.'''^  It  has  been  held  that  under  a  general  denial  defendant  cannot 
show  in  evidence  matters  tending  to  excuse  merely  and  not  to  disprove  the  act  or 


constable  for  taking  exempt  goods  on  execu- 
tion, it  is  not  necessary  to  prove  the  official 
character  of  the  officer  who  issued  the  writ 
under  which  defendant  acted,  or  the  official 
character  of  defendant  in  the  suit.  Wymond 
V.  Amsbury,  2  Colo.  213. 

Proof  of  one  of  several  counts. —  Where  in 
an  action  for  an  escape  the  declaration  con- 
tains several  counts  stating  escapes  on  dif- 
ferent days  but  at  the  trial  plaintiff  proves 
only  one  judgment,  he  can  recover  on  only 
one'  count.  Middle  Dist.  Bank  v.  Deyo,  6 
Cow.  (N.  Y.)  732. 

67.  Smith  v.  Kaufman,  100  Ala.  408,  14 
So.  Ill,  holding  that  in  an  action  against  a 
sheriff  for  trespass  it  is  not  necessary  to 
prove  that  defendant  was  sheriff,  where  his 
plea  of  justification  states  that  he  was  such 
officer. 

68.  Tudor  v.  Lewis,  3  Mete.    (Ky.)  378 

(holding  that  where  the  petition  of  one  who 
geeks  to  hold  a  sheriff  responsible  for  a  loss 
'  of  property  through  negligence  of  such  sheriff 
i    alleges  a  greater  degree  of  negligence  than 
,   is  necessary  for  creating  such  responsibility, 
such  fact  does  not  oblige  plaintiff  to  prove 
such  extra  negligence)  ;  Jones  v.  Cook,  1  Cow. 
(N.  Y.)  309  (so  holding  as  to  an  allegation 
setting  forth  an  indorsement  on  the  execu- 
\  tion,  and  directing  the  sheriff  what  sum  to 
1   levy)  ;  Garrett  v.  Hutchinson,  86  Va.  872,  11 
S.  E.  406  (holding  that  in  trespass  on  the 
case  against  a  sheriff  for  the  unlawful  levy 
I,  and  seizure  of  plaintiff's  goods  under  the 
li  alleged  authority  of  an  execution  against  a 
^  stranger,  plaintiff  need  not  offer  in  evidence 
the  execution  under  which  the  levy  was  made, 
,  as  the  fact  that  the  levy  was  made  under  a 
j  proper  execution  is  matter  of  defense).  See 
also  Middle  Dist.  Bank  v.  Deyo,   6  Cow. 
(N.  Y.)  732. 

69.  Smith  v.  Kaufman,  100  Ala.  408,  14 
So.  111. 

70.  Sharp  v.  Wood,  51  S.  W.  15,  21  Ky.  L. 
Rep.  189. 

71.  Churchman  v.  Stockton,  46  111.  410 
(holding  that  in  an  action  against  an  officer 
for  a  wrongful  levy  of  an  execution,  a  dec- 
laration describing  the  execution  as  in  favor 
of  A  for  the  use  of  B  and  C,  against  D,  was 
not  sustained  by  proof  of  an  execution  in 
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favor  of  B  and  A  for  the  use  of  C  against 
D)  ;  State  V.  Martin,  77  Mo.  670  (holding 
that  where  a  petition  against  a  sheriff  charged 
only  a  wrongful  levy,  seizure,  and  detention 
of  goods,  the  sheriff  was  not  liable  there- 
under for  an  excessive  sale). 

72.  Plumleigh  v.  Cook,  13  111.  669;  Fields 
V.  Vallance,  87  S.  W.  770,  27  Ky.  L.  Rep. 
992  (holding  that  where,  in  an  action  against 
a  sheriff  for  the  destruction  of  property  in 
his  custody  under  a  writ  of  attachment,  the 
petition  alleged  that  the  loss  was  due  to  the 
negligence  of  the  sheriff's  agent,  while  the 
proof  showed  that  the  negligence  was  that 
of  a  care-taker  appointed  by  the  sheriff's 
deputy,  while  the  answer  denied  any  negli- 
gence, the  variance  was  harmless)  ;  Crane  v. 
Dygert,  4  Wend.  (N.  Y.)  675;  Jones  v.  Cook, 
1  Cow.  (N.  Y.)  309  (holding  that  where  the 
declaration  in  an-  action  for  an  escape  set 
forth  an  execution,  with  the  usual  words, 
"  and  him  safely  keep,"  and  the  execution 
produced  in  evidence  omitted  the  word 
"keep,"  there  was  not  a  fatal  variance); 
Page  V.  Woods,  9  Johns.  (N.  Y.)  82  (hold- 
ing that  where  the  declaration  against  a 
sheriff'  for  an  escape  alleged  a  judgment  re- 
covered in  the  common  pleas,  held,  etc..  at 
S.  in  the  county  of  W,  etc.,  and  in  the  record 
produced  in  evidence  the  town  was  not  men- 
tioned, the  variance  was  immaterial);  Bis- 
sell  V.  Kip,  5  Johns.  (N.  Y.)  89;  Patten  v. 
Sowles,  51  Vt.  3'88  (holding  that  where  the 
declaration  in  case  against  a  constable  al- 
leged that  defendant  refused  to  serve  a  writ 
put  into  his  hands,  whereby  plaintiff  lust  his 
debt,  and  the  proof  was  that  i)laintiff  (iffered 
defendant  the  writ,  and  requested  him  to 
serve  it  immediately,  and  the  latter  refused 
to  serve  it,  for  reasons  given,  and  did  not 
take  it  into  his  hands,  there  was  no  variance). 

73.  See  supra,  V,  B. 

74.  /Uo&amfl.— Pre  Witt  r.  Neal,  Minor  386. 
Arkanms. —  Moores  t".  Winter,  67  Ark.  ISO. 

53  S.  W.  1057.  , 

California  —  Poinsett  r.  Taylor.  6  Cal.  78. 

Maine— Vratt  r.  Bunker.  4.1  Me.  569. 

Texas.— liiXYxcY  r.  Carter.  (Civ.  A  pp.  1S!>7) 
42  S.  W.  229. 

See  43  Cent.  Dit^.  til.  "Sheriffs  and  Con- 
stables," §  289. 
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default  complained  of/^  unless,  where  such  is  the  practice,  notice  has  been  given 
that  defendant  intends  to  show  such  matters;  ^®  but  there  is  also  considerable 
authority  for  the  contrary  view.'^^  Where  in  an  action  against  a  sheriff  for  his 
refusal  to  levy  a  writ  against  property,  the  petition  alleged  that  the  debtor  ''had 
sufficient  property  and  effects  on  which  a  levy  might  have  been  made  to  have 
fully  satisfied  plaintiff's  demand,"  and  a  general  denial  to  the  petition  was  filed, 
and  plaintiff's  evidence  tended  to  show  the  debtor's  ownership  of  a  stock  of  goods, 
evidence  of  chattel  mortgage  liens  on  the  goods  to  an  amount  in  excess  of  their 


75.  Alabama. — -Daniel  v.  Hardiwick,  88 
Ala.  557,  7  So.  188  (holding  that  where  a 
demurrer  to  a  plea  in  justification  by  a 
sheriff  that  he  took  the  property  on  an  exe- 
cution against  plaintiff's  husband  had  been 
sustained,  and  defendant  had  to  plead  over, 
he  could  not,  on  the  trial  under  the  general 
issue,  introduce  evidence  of  the  judgment  and 
execution,  for  the  purpose  of  showing  that 
plaintiffs  therein  were  creditors  of  the  hus- 
band, and  that  the  wife's  claim  was  fraudu- 
lent as  to  them)  ;  Davis  v.  Hooper,  4  Stew. 
&  P.  231,  24  Am.  Dec.  751  (holding  that  in 
an  action  of  trespass  against  a  sheriff  for 
taking  goods,  he  cannot,  under  the  general 
issue,  show  that  the  goods  were  taken  as  the 
property  of  plaintiff's  father,  and  that  they 
were  his  property,  although  in  plaintiff's 
possession) . 

California.— Glsizer  v.  Clift,  10  Cal.  303, 
holding  that  where  in  an  action  to  recover 
possession  of  goods  alleged  to  be  the  prop- 
erty of  plaintiff  and  to  have  been  wrongfully 
seized  and  detained  by  defendant,  the  answer 
is  merely  a  general  denial,  defendant  cannot 
show  on  the  trial  that  the  goods  were  seized 
under  process. 

Maine. —  Daggett  V.  Adams,  1  Me.  198. 

Michigan. —  See  Wait  v.  Kellogg,  63  Mich. 
138,  30  N.  W.  80.  But  compare  McLaughlin 
V.  Smith,  45  Mich.  277,  7  N.  W.  908. 

'New  York. —  Klinger  v.  Bondy,  36  Hun 
601,  holding  that,  in  an  action  for  wrong- 
fully attaching  plaintiff's  property  on  a  writ 
against  another,  the  sheriff  could  not  show 
under  a  general  denial  that  plaintiff's  title 
was  founded  in  fraud. 

Texas. —  Reilly  v.  Lewis,  (Civ.  App.  1898) 
47  S.  W.  552,  holding  that  an  officer  who  is 
sued  for  failing  to  seize  certain  property 
under  an  order  of  sale  and  execution  can- 
not show  a  general  denial  that  the  property 
was  in  the  possession  of  another  officer,  un- 
der another  writ. 

Yermont. —  Briggs  v.  Mason,  31  Vt.  433 
[recognized  in  Collins  v.  Perkins,  31  Vt. 
624],  holding  that  where,  in  trespass  against 
an  officer  for  taking  certain  goods,  defendant 
pleaded  the  general  issue,  and  plaintiff,  in 
making  out  his  case,  put  in  evidence  the  writ 
and  return  under  which  the  goods  were  taken, 
defendant  could  not  take  advantage  of  the 
justification  thus  made  out  by  plaintiff's 
evidence. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  289. 

Evidence  tending  merely  to  mitigate  the 
damages,  but  not  to  justify  the  trespass,  is 
admissible  under  the  general  iasue.  Collins 
v.  Perkins,  31  Vt.  624. 
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76.  WaitT.  Kellogg,  63  Mich.  138,  30  N.  W. 
80.  But  compare  McLaughlin  v.  Smith,  45 
Mich.  277^  7  N.  W.  908. 

Under  Ark.  Rev.  St.  c.  ii6,  §  71,  authoriz- 
ing special  matter  to  be  given  in  justification 
under  the  general  issue  in  trespass  against 
an  oflicer  by  giving  notice  thereof,  where  a 
constable  sued  in  trespass  desires  to  intro- 
duce under  the  general  issue  special  matter 
in  justification,  he  must  not  only  file  a  no- 
tice in  writing  to  the  adverse  party,  but  must 
set  out  substantially  the  facts  relied  on  in 
justification.    Pryor  v.  Clay,  7  Ark.  96. 

Sufficiency  of  special  notice  of  defense.—- 
Where,  in  trespass  de  bonis  against  the 
sheriff,  the  defense  is  that  the  goods  were 
taken  under  attachment  against  a  third  per- 
son, a  special  notice  of  such  defense,  giving 
the  names  of  the  parties,  the  dates  and  com- 
mands of  the  writs,  and  the  taking  of  the 
property  by  virtue  thereof,  is  sufficient  to 
warrant  the  introduction  as  evidence  of  the 
writs  and  attachments,  although  it  does  not 
mention  the  affidavits  required  to  be  annexed, 
and  which  were  annexed,  to  the  writ.  Rosen- 
bury  V.  Angell,  6  Mich.  508. 

77.  Massachusetts. — ■  Fuller  v.  Holden,  4 
Mass.  498,  holding  that  in  an  action  against 
an  officer  for  not  levying  an  execution  on 
goods  which  had  been  attached,  he  may  show 
property  in  a  stranger  under  the  general 
issue. 

Michigan. —  McLaughlin  v.  Smith,  45  Mich. 
277,  7  N.  W.  908,  holding  that,  in  trover 
against  an  officer,  justification  under  process 
could  be  shown  under  the  general  issue,  and 
notice  was  not  essential.  But  compare  Wait 
V.  Kellogg,  63  Mich.  138,  30  N.  W.  80. 

New  Jersey. —  Hall  v.  Snowhill,  14  N.  J.  L. 
551,  holding  that  in  an  action  on  the  ease 
for  an  injury  to  a  reversionary  interest,  de- 
fendant might  show  under  the  general  issue 
that  he  seized  the  goods  as  sheriff  by  virtue 
of  a  judgment  and  execution,  and  that  the 
mortgage  under  which  plaintiff  claimed  was 
void  as  against  creditors. 

Pennsylvania. —  McBride  V.  Duncan,  1 
Whart.  269,  holding  that,  in  trespass  against 
a  sheriff  for  taking  plaintiff's  goods,  he 
might  show  under  the  general  issue  that  the 
goods  belonged  to  a  third  person  at  the  time 
of  the  trespass,  and  that  he  took  them  under 
a  judgment  and  execution  against  the  third 
person. 

South  Carolina. —  Paris  v.  Du  Pre,  17  S.  C. 
282  (holding  that  under  a  general  denial  to 
a  complaint  which  alleged  plaintiff's  lawful 
possession  of  personal  property  taken  from 
him  by  defendant,  and  demanded  its  recovery 
and  damages,  defendant,  after  proof  of  his 
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value  was  admissible  under  the  general  denial. '^^  In  an  action  to  recover  from  a 
sheriff  the  amount  received  on  a  sale  of  property  under  execution,  an  order  of  court 
fixing  the  compensation  of  a  special  custodian  in  accordance  with  a  statute  pro- 
viding that  the  court  shall  allow  such  compensation,  is  admissible  without  being 
specially  pleaded.  A  sheriff  is  not  bound  to  prove  all  the  facts  set  up  in  his 
defense  if  he  proves  enough  to  relieve  him  of  legal  liability.  It  has  been  held 
that  where,  in  an  action  against  a  sheriff  for  neglecting  to  return  an  execution, 
he  gives  evidence  that  the  execution  defendant  in  the  fieri  facias  did  not  have 
sufficient  property  to  satisfy  the  writ,  plaintiff  may  show  that  he  did  have  such 
property,  although  the  declaration  contains  no  averment  on  the  subject. And 
where,  in  an  action  against  a  constable  for  failure  to  execute  and  return  a  writ, 
defendant  sets  up  as  a  defense  that  he  had  delivered  the  writ  over  to  another 
officer,  who  had  returned  it  in  due  time,  but  unsatisfied,  plaintiff  may  show, 
without  any  allegation  to  that  effect  in  his  declaration,  that  after  such  delivery 
to  the  other  officer  the  constable  sued  had  given  information  of  it  to  the  debtor, 
who  was  able  thereby  to  avoid  the  execution. Where  the  sheriff  justifies  a 
seizure  under  process,  plaintiff  cannot  show  that  the  property  taken  was  exempt 
where  such  exemption  has  not  been  pleaded  by  him.^^  Where  in  an  action  against 
a  sheriff  he  set  up  a  bond  of  indemnity  and  prayed  that  his  indemnitors  be  made 
parties,  and  that  he  have  judgment  over  against  them  for  whatever  sum  was 
adjudged  against  him,  and  such  indemnitors  were  made  parties  and  answered 
plaintiff's  petition,  but  did  not  answer  defendant's  cross  action,  it  was  not  necessar^^ 
for  defendant  to  put  in  evidence  the  indemnity  bond  to  entitle  him  to  judgment 
over  against  the  indemnitors  as  by  default.^* 

K.  Evidence  —  l.  Presumptions.  The  presumption  of  law  that  public 
officers  have  done  their  duty  applies  in  its  full  force  in  the  case  of  sheriffs  and 
constables  and  their  deputies  and  assistants. But  such  presumption  will  not 


seizure,  as  sheriff,  of  such  property  under 
attachment  against  one  W,  and  that  W  had 
been  the  owner,  might  offer  evidence  to  show 
a  want  of  bona  fide  consideration  in  the 
transfer  from  W  to  plaintiff,  although  the 
answer  alleged  neither  fraud  nor  facts  tend- 
ing to  show  it)  ;  Tray  lor  v.  McKeown,  12 
Rich.  251  (holding  that  a  constable  sued  for 
seizing  goods  might  justify  by  producing  the 
execution  under  which  he  acted,  under  the 
general  issue ) . 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  289. 

Confusion  of  goods. —  In  trespass  for  an 
illegal  levy  on  plaintiff''s  goods,  the  officer 
under  the  general  issue  may  show  that  they 
had  been  so  intermingled  with  the  debtor's 
goods  that  it  was  impossible  for  him  to  dis- 
tinguish between  them.  Taylor  v.  Jones,  42 
N.  H.  25. 

78.  Phelps  V.  Skinner,  63  Kan.  364,  65  Pac. 
667. 

79.  Blyth  V.  People,  16  Colo.  App.  526,  66 
Pac.  680. 

80.  Clark  v.  Foxcroft,  6  Me.  296,  20  Am. 
Dec.  309 ;  Middle  Dist.  Bank  v.  Deyo,  6  Cow. 
(N.  Y.)  732,  holding  that  in  an  action  for 
an  escape  an  averment  in  a  plea  of  a  volun- 
tary return  or  recaption  "  that  the  prisoner 
continued  in  custody  intermediate  the  return 
or  recaption,  and  the  suit "  is  immaterial, 
and  need  not  be  proved  under  an  issue  on 
the  plea.  But  compare  Clarkson  /•.  Crum- 
mell,  37  N.  J.  L.  541,  holding  that  wliore,  in 
an  action  of  trespass  qua/re  clausum  fregit, 


a  sheriff  pleaded  justification  under  a  judg- 
ment in  ejectment,  and  a  writ  of  habere 
facias  thereon,  and  the  judgment  did  not  in- 
clude the  land  in  question,  the  officer,  hav- 
ing pleaded  the  judgment,  could  not  justify 
under  the  writ  alone. 

81.  Pardee  v.  Robertson,  6  Hill  (N.  Y.) 
550.  But  compare  Stevens  v.  Rowe,  3  Den. 
(N.  Y.)  327  [douhting  Pardee  v.  Robertson, 
6  Hill  (N.  Y.)  550;  Rome  Bank  v.  Curtiss, 
1  Hill  (N.  Y.)  275],  holding  that  where  in 
an  action  against  a  sheriff  for  neglecting  to 
return  an  execution  there  was  no  averment 
in  the  complaint  that  the  debtor  had  real 
estate,  and  there  was  evidence  that  there 
was  not  sufficient  personal  property  to  satisfy 
the  writ,  plaintiff  could  not  show  that  the 
debtor  had  real  estate. 

82.  Isham  r.  Eggleston,  2  Vt.  270,  19  Am. 
Dec.  714,  holding  also  that  ])laintiff  might 
show  on  trial,  without  any  aHegation  to  tliat 
effect  in  his  declaration,  that  tlio  constable 
failed  of  service,  and  phiintilV  hail  snstaiiunl 
damage  by  reason  of  the  constable  not  retain- 
ing the  execution  in  his  liands,  or  in  conse- 
quence of  some  act  or  omission  of  duty  in 
regard  to  it,  for  which  ho  would  liavo  U'cn 
liable  if  he  had  retained  it. 

83.  Beatty  v.  Holloway,  4  Ala.  178. 

84.  Davis  r.  Bingham,  (Tex.  Civ.  App. 
1895)  33  S.  \V.  1025. 

85.  See.  generally.  Evidence,  16  Cyc.  821. 

86.  See  EvinENCF.  16  Cyc.  1076. 

87.  Alalxinia. —  Smith  r.  lloiiieman.  118 
Ala.  195,  24  So.  364,  72  Am.  St.  Rep.  150. 
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be  indulged  as  to  the  acts  of  one  officer  where  the  effect  thereof  would  be  to  put 
another  officer  in  default. It  is  also  presumed  that  a  sheriff  or  constable  knows 
his  duty/^  and  hence  when  he  is  shown  to  have  been  guilty  of  misconduct  the 
presumption  arises  that  his  act  was  wilful.  Where  an  officer  is  sued  upon  the 
ground  that  he  exceeded  his  authority,  it  is  not  to  be  presumed  that  he  was  justified 
by  extraordinary  circumstances.^^  The  statements  in  a  sheriff's  return  are  pre- 
sumed to  be  true.^^  Injury  to  an  execution  creditor  is  presumed  where  an  officer 
fails  to  levy  the  execution  on  property  in  defendant's  possession/^  or  to  make  the 
money  within  the  time  prescribed  by  law.®*  In  an  action  against  a  sheriff  for  not 
executing  process,  if  a  writ  of  sequestration  be  proved  to  have  issued,  the  pre- 
sumption is  that  the  citation  also  issued  as  prayed  for  in  the  petition.  Where 
an  officer  has  failed  to  return  an  order  for  the  sale  of  attached  property  it  will  be 
presumed  that  the  property  was  sufficient  to  satisfy  the  debt;  ®^  and  where  a 
sheriff  neglects  to  return  an  execution  within  the  time  required  by  law,  or  to  levy 
on  property  as  commanded  in  the  writ,  it  will  be  presumed  that  plaintiff  in  the 
execution  has  suffered  the  loss  of  his  debt;  ®^  but  in  an  action  against  a  sheriff 
for  failure  to  return  an  execution  it  will  not  be  presumed  without  any  allegation  to 
that  effect  that  he  failed  to  pay  over  the  money  collected  under  the  writ.®^  Where 
a  sheriff  allows  a  debtor  arrested  on  civil  process  to  escape,  the  presumption  is  that 
the  creditor  lost  the  entire  debt  thereby,  ®®  and  if  the  prisoner  returns  after  a  volun- 


Colorado. —  Leppel  v.  Kus,  38  Colo.  292,  88 
Pac.  448. 

Illinois. —  Dukes  v.  Rowley,  24  111.  210. 

Indiana. — Adams  v.  Hessian,  11  Ind.  App. 
598,  39  N.  E.  530. 

Kentucky. —  Case  v.  Colston,  1  Mete.  145 ; 
Smith  V.  Com.,  4  S.  W.  798,  9  Ky.  L.  R«p. 
215. 

Louisiana. —  Drouet  v.  Rice,  2  Rob.  374; 
Brosnahan  v.  Turner,  16  La.  433. 

Maine.— Mills  v.  Gilbreth,  47  Me.  320,  74 
Am.  Dec.  487. 

Neiv  Yor A). —  Barhydt  V.  Valk,  12  Wend. 
145,  27  Am.  Dec.  124. 

North  Carolina. —  McLane  v.  Moore,  51 
N.  C.  520. 

Oregon. —  Butler  v.  Smith,  20  Oreg.  126,  25 
Pac.  381. 

Rhode  Island. —  Foster  v.  Berry,  14  R.  I. 
601. 

^rea?as.— Giddings  v.  Day,  84  Tex.  60-5,  19 
S.  W.  682. 

Virginia. —  Harrison  v.  Garnett,  97  Va.  697, 
34  S.  E.  612. 

United  States. —  Simon  v.  Craft,  182  U.  S. 
427,  21  S.  Ct.  836,  45  L.  ed.  1165. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  290. 

Accordingly  it  will  be  presumed  that  an 
officer  acted  in  good  faith  in  making  an  at- 
tachment (Mullen  V.  Sherman,  37  Vt.  493); 
that  a  sheriff  made  a  proper  application  of 
money  coming  into  his  hands  as  the  proceeds 
of  an  execution  sale  (Harrison  v.  Garnett,  97 
Va.  697,  34  S.  E.  612)  ;  that  money  received 
by  a  sheriff  from  the  county  treasurer,  under 
a  resolution  of  the  board  of  county  commis- 
sioners, was  disbursed  by  him  also,  under  the 
resolution,  for  the  benefit  of  the  county  (Me- 
costa County  V.  Vincent,  65  Mich.  503,  33 
N.  W.  44)  ;  that  a  sheriff  has  paid  the  sur- 
plus realized  from  the  sale  of  land  above  the 
sum  due  on  a  decree  of  foreclosure,  to  the 
clerk  of  court,  as  required  by  statute  (Butler 
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V.  Smith,  20  Oreg.  126,  25  Pac.  381);  and 
that  a  sheriff  exercised  proper  care  in  respect 
to  property  in  his  official  custody  (Mills  v. 
Gilbreth,  47  Me.  320,  74  Am.  Dec.  487). 

All  presumptions  are  against  an  officer 
suppressing  process  of  the  court  in  his  hands. 
Stout  V.  Hopping,  6  N.  J.  L.  125. 

88.  Brown  v.  Wallis,  (Tex.  Civ.  App.  1906) 
101  S.  W.  1068,  holding  that  where  it  is 
sought  to  charge  the  sheriff  for  personal  in- 
juries inflicted  on  plaintiff  by  his  deputy  it 
cannot  be  presumed  that  at  the  time  of  the 
act  complained  of  the  deputy  was  acting 
within  the  scope  of  his  authority.  See  also 
Skinner  v.  White,  9  N.  H.  204.  But  compare 
Gordon  v.  Wilkins,  20  Me.  134,  holding  that 
in  an  action  against  a  sheriff  for  the  default 
of  his  deputy  in  not  retaining  certain  prop- 
erty under  an  attachment,  a  demand  made  by 
the  officer  having  the  execution  issued  on  a 
judgment  in  the  attachment  suit  on  such  dep- 
uty, by  whom  the  attachment  was  made,  on 
the  last  day  of  the  continuance  of  the  lien 
created  by  the  attachment,  will  be  presumed 
to  have  been  in  sufficient  season  on  that  day 
to  enable  such  deputy  to  discharge  himself, 
and  to  render  the  sheriff  liable. 

89.  Chapman  v.  Thornburgh,  17  Cal.  87,  76 
Am.  Dec.  571. 

90.  Chapman  v.  Thornburgh,  17  Cal.  87,  76 
Am.  Dec.  571. 

91.  Stilson  v.  Gibbs,  40  Mich.  42. 

92.  Lay  v.  Boyce,  3  La.  Ann.  622. 

93.  Armstrong  v.  Jones,  34  Ga.  309 ;  Hixon 
V.  Callaway,  2  Ga.  App.  678,  58  S.  E.  1120. 

94.  Hixon  v.  Callaway,  2  Ga.  App.  678,  58 
S.  E.  1120. 

95.  Dupuy  V.  Barlow,  4  Mart.  N.  S.  (La.) 
239. 

96.  Ranken  v.  Jones,  (Tex.  Civ.  App.  1899) 
53  S.  W.  583. 

97.  Moore  v.  Floyd,  4  Oreg.  101. 

98.  Hoag  V.  Warden,  37  Cal.  522. 

99.  Faulkner  v.  State,  6  Ark.  150. 
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tary  escape  the  affirmation  of  the  recaption  by  plaintiff  in  execution,  so  as  to  destroy 
his  right  of  action  against  the  sheriff  for  the  escape,  will  not  be  presumed.^  In 
an  action  by  a  mortgagor  against  a  sheriff  for  damages  for  having  sold  the  mortgaged 
premises  without  giving  due  notice  of  sale,  it  will  be  presumed  that  the  mortgagor 
was  the  owner  of  the  premises  at  the  time  the  mortgage  was  executed.^  In  an 
action  against  an  officer  for  neglect  to  seize  property  in  a  debtor's  possession  it 
may  be  presumed  that  such  property  belonged  to  the  debtor.^  Where  an  officer 
who  has  attached  a  horse  and  wagon  is  seen  driving  the  same,  there  is  no  pre- 
sumption that  such  use  is  unlawful.*  Where  a  sheriff,  who  has  attached  goods 
on  process  against  a  fraudulent  vendee,  refuses  on  demand  by  the  vendor,  to 
deliver  the  goods,  without  requiring  any  evidence  of  the  vendor's  title,  or  expressing 
any  doubts  concerning  it,  the  jury,  in  an  action  of  trover  by  the  vendor,  may 
presume  a  waiver  by  the  officer  of  any  information  on  that  subject.^  Where 
a  sheriff  holds  two  executions  against  the  sarnie  debtor,  on  one  of  which  he  has 
received  an  indemnifying  bond,  and  he  levies  and  sells  the  property  levied  on, 
and  an  action  on  the  bond  is  brought  by  a  claimant  of  the  property,  it  will  be 
presumed,  in  the  absence  of  all  evidence  to  the  contrary,  that  the  sheriff  sold  the 
property  under  the  execution  for  which  he  was  indemnified,  rather  than  under 
that  for  which  he  had  no  indemnity.®  Where  indemnity  is  given  to  a  sheriff  for 
the  purpose  of  inducing  him  to  levy  on  certain  property  the  presumption  is  that 
the  indemnitors  thereby  made  themselves  parties  to  the  trespass.*^  In  an  action 
against  a  sheriff  for  seizing  goods  of  plaintiff  in  an  execution  against  another 
person,  the  fact  that  about  a  year  before  the  levy  the  sheriff  in  his  official  capacity 
sold  the  goods  to  plaintiff  affords  no  presumption  that  the  goods  belonged  to  plain- 
tiff at  the  time  of  the  levy.^ 

2.  Burden  of  Proof  —  a.  In  General.  In  an  action  against  a  sheriff  or  con- 
stable for  an  official  default  or  misfeasance  the  burden  rests  upon  plaintiff  to 
make  out  his  case,^  and  to  show  the  extent  of  the  damage  suffered  by  him;  but 
where  the  officer  admits  the  act  or  omission  complained  of  and  seeks  to  justify  the 
same  he  assumes  the  burden  of  proof  as  to  the  matters  relied  on  in  justification/^ 
and  the  burden  of  proof  also  rests  upon  the  officer  where  he  sets  up  affirmative 
defenses  resting  upon  matters  peculiarly  within  his  knowledge. Where  a  sheriff 
or  constable  justifies  under  his  office  it  is  incumbent  upon  him  to  establish  his 
title  to  such  office, while  if  he  justifies  under  process  he  must  produce  such  process 
in  evidence.^'* 

b.  In  Actions  For  Particular  Defaults  or  Misfeasances —-(i)  Failure  to  Levy 
OR  Execute  Process.    In  an  action  against  a  sheriff  for  failure  to  make  a  levy 


1.  Brown  v.  Littlefield,  1  Wend.  (N.  Y.) 

398. 

2.  State  V.  Leach,  10  Ind.  308,  holding  that 
if  he  has  since  sold  his  equity  of  redemption 
that  is  a  matter  to  be  affirmatively  alleged  by 
defendant. 

3.  Bradford  v.  McLellan,  23  Me.  302. 

4.  Paul  V.  Slason,  22  Vt.  231,  54  Am.  Dec. 
75,  holding  that  the  jury  might  infer  from 
the  circumstances  that  he  was  removing  them 
for  the  purpose  of  securing  them  in  a  con- 
venient place  while  subject  to  the  attach- 
ment. 

5.  Thompson  v.  Eo'se,  16  Conn.  71,  41  Am. 
Dec.  121. 

6.  Hartman  v.  Campbell,  5  W.  Va.  394. 

7.  Pool  V.  Ellison,  56  Hun  (N.  Y.)  108,  9 
N.  Y.  Suppl.  171. 

8.  Kissock  r.  Jar  vis,  9  U.  C.  C.  P. 
156. 

9.  Jackson  v.  Comisky,  30  Misc.  (N.  Y.) 
622,  62  N.  Y.  Suppl.  705. 

10.  Jones  V.  Fletcher,  41  Me.  254. 


11.  Delaware. — 'Saunders  v.  Milhvard,  4 
Harr.  246. 

Louisiana. —  Montegut  v.  Waggaman,  Mc- 
Gloin  69. 

MicJdgan.—  Stilson  v.  Gibbs,  40  Mich.  42. 

Neio  Yorfc.— Hills  r.  Whit^,  71  Hun  511. 
24  N.  Y.  Suppl.  1065;  Lord  r.  Brown,  5 
Den.  345. 

Rhode  Island. — ^  Smith  v.  Wilson,  21  R.  I. 
327,  43  Atl.  634. 

Wisconsin. — Shultz  V.  Frank,  1  Wis.  352. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  290. 

12.  Faulkner  v.  State,  6  Ark.  150. 

13.  Calvert  v.  Stone,  10  B.  Mon.  (Ky.) 
152;  Smith  r.  Wilson,  21  R.  1.  327,  43  Atl. 
634.    See  also  Copley  r.  Rose,  2  X.  Y.  115. 

14.  McCune  V.  Peters,  54  Misc.  (N.  Y.) 
165,  105  N.  Y.  Suppl.  896.  Seo  also  (\>p- 
ley  n.  Rose,  2  N.  Y.  115. 

Showing  necessary  where  property  claimed 
by  person  other  than  defendant  in  process 
see  supra,  V,  L,  9. 
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under  process  the  burden  is  upon  plaintiff  to  show  that  defendant  in  such  process 
had  property  subject  to  levy  which  the  sheriff  neglected  to  seize/^  and  out  of  which 
the  money  could  have  been  made/®  and  that  plaintiff  has  been  damaged  by  the 
officer's  default. Where  the  officer  sets  up  that  property  in  the  possession  of 
the  debtor  did  not  belong  to  him,  the  burden  of  proving  that  such  is  the  fact  rests 
upon  the  officer/^  while  if  he  justifies  his  refusal  to  levy  an  execution  by  alleging 
that  the  property  of  the  judgment  debtor  had  been  previously  mortgaged  for  a 
valuable  consideration,  the  burden  is  on  him  to  establish  the  bona  fides  of  the 
mortgage. So  also,  where  the  sheriff  seeks  to  avoid  liability  for  failure  to  serve 
or  execute  process  on  the  ground  that  the  person  against  whom  the  process  was 
directed  was  insolvent,  the  burden  is  on  him  to  show  such  insolvency,^^  while 
if  he  seeks  to  avoid  liability  for  a  failure  to  levy  on  the  ground  that  the  property  was 
exempt,  or  not  subject  to  levy,  he  must  affirmatively  show  that  fact.^^ 

(ii)  Wrongful  Levy  or  Seizure  —  (a)  In  General.  Where  an  attach- 
ment suit  against  two  defendants  is  dismissed  as  to  one,  who  thereupon  brings  an 
action  against  the  sheriff  to  recover  money  collected  under  the  attachment,  it  is 
incumbent  upon  him  to  show  that  such  money  belonged  to  him  and  not  to  his 
co-defendant.^^ 

(b)  Seizure  of  Property  Under  Process  Against  Another.  In  an  action  against 
a  sheriff  for  levying  on  plaintiff's  property  under  process  against  another,  it  is 
incumbent  on  plaintiff  to  prove  his  ownership,^^  and  that  the  sheriff  had  or  was 
chargeable  with  notice  thereof.^*    But  where  plaintiff  proves  a  sale  to  him  which 


15.  Smith  V.  Heineman,  118  Ala.  195,  24 
So.  364;  Kennedy  v.  Smith,  99  Ala.  83,  11 
So.  665;  Phelps  v.  Cutler,  4  Gray  (Mass.) 
137;  Davis  v.  Johnson,  3  Munf.  (Va.)  81, 
holding  that  where  the  return  on  the  exe- 
cution is  "  that  there  were  no  effects  with 
which  the  debt  could  be  satisfied,"  the  burden 
of  proof  is  thrown  on  plaintiff  of  proving 
the  falsehood  of  such  return. 

Shifting  of  burden.—  Evidence  that,  several 
days  before  the  levying  of  an  attachment, 
there  was  more  property  on  hand  than  the 
sheriff  afterward  levied  on,  does  not  of  itself 
create  a  presumption  against  a  sheriff,  so 
as  to  shift  the  burden  on  him  to  show  that 
he  levied  on  all  the  property  there  was,  its 
probative  force  being  for  the  jury.  Smith 
V.  Heineman,  118  Ala.  195,  24  So.  364. 

16.  Kennedy  v.  Smith,  99  Ala.  83,  11  So. 
665. 

17.  Wolfe  V.  Dorr,  24  Me.  104.  But  com- 
pare Moore  v.  Floyd,  4  Oreg.  101. 

18.  Bradford  V:  McLellan,  23  Me.  302. 

19.  Studebaker  Bros.  Mfg.  Co.  v.  Zollars,  12 
S.  D.  296,  81  N.  W.  292. 

After  a  mortgage  valid  on  its  face  is  shown 
the  burden  is  on  the  other  party  to  invali- 
date the  mortgage  by  showing  it  to  be  fraud- 
ulent, and  it  is  not  for  the  sheriff  affirma- 
tively to  prove  that  it  was  not  so.  Smith 
V.  Cicotte,  11  Mich.  383. 

20.  Murphy  v.  Troutman,  50  N.  C.  379  [fol- 
loioed  in  Jenkins  v.  Troutman,  52  N.  C.  169, 
75  Am.  Dec.  459] ;  Taylor  v.  Fryar,  18  Tex. 
Civ.  App.  266,  44  S.  W.  183. 

Transfer  to  assignee  for  benefit  of  creditors. 
— •  Where  a  sheriff  seeks  to  excuse  his  fail- 
ure to  execute  an  attachment  upon  the 
ground  that  the  property  upon  which  he  was 
directed  to  levy  had  been  transferred  to  an 
assignee  for  the  benefit  of  creditors,  it  is  in- 
cumbent upon  him  to  show  that  a  bond  had 
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been  filed  by  the  assignee  within  the  time 
required  by  statute,  or  that  creditors  had 
intervened  to  enforce  the  assignment. 
Beard  v.  Clippert,  63  Mich.  716,  30  N.  W. 
323. 

21.  Mathis  v.  Carpenter,  95  Ala.  156,  10 
So.  341,  36  Am.  St.  Rep.  187;  Bonnell  V. 
Bowman,  53  111.  460;  Terrell  v.  State,  66 
Ind.  570. 

Officer  bound  to  prove  valid  exemption. — 

Johns  V.  Robinson,  119  Ga.  59,  45  S.  E. 
727;  Smith  v.  Banks,  60  Ga.  642. 

22.  Michener  v.  Fransham,  33  Mont.  108, 
81  Pac.  953,  holding  that  after  such  evi- 
dence has  been  introduced,  the  sheriff  is  en- 
titled to  show,  if  possible,  that  such  was  not 
the  fact,  but  that  he  is  entitled  to  hold  the 
money  to  apply  upon  any  judgment  which 
the  attachment  plaintiff  may  recover  against 
the  other  attachment  defendant. 

23.  West  V.  St.  John,  63  Iowa  287,  19  N.  W. 
238;  Whipple  v.  Walsh,  167  Mass.  470,  45 
N.  E.  932  (holding  that  this  was  true  even 
though  the  answer  justified  the  taking  only 
on  tlie  ground  that  the  property  belonged  to 
defendant  in  the  attachment,  defendant  hav- 
ing denied  plaintiff's  ownership)  ;  McKay  v. 
Ross,  40  Mich.  548. 

Distinguishing  intermingled  goods.—  One 
purchasing  goods,  after  a  lien  has  attached 
thereon  by  a  delivery  of  a  writ  of  execution 
against  the  owner  to  a  sheriff,  and  mingling 
goods  of  his  own  with  such  goods,  has  the 
burden  of  showing  which  goods  are  his  ex- 
clusive property,  in  an  action  against  the 
sheriff  for  taking  them  under  his  writ.  James 
V.  Burnet,  20  N.  J.  L.  635. 

24.  West  V.  St.  John,  63  Iowa  287,  19  N.  W. 
238,  But  compare  Boseli  v.  Doran,  62  Conn. 
311,  25  Atl.  242,  holding  that  in  an  action  by 
the  trustee  of  an  insolvent  debtor  to  recover 
damages  against  a  deputy  sheriff  for  taking 
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defendant  claims  was  fraudulent,  the  burden  of  proving  the  sale  fraudulent  rests 
upon  defendant. 

(c)  Levy  on  Exempt  Property.  In  an  action  for  levying  on  property  claimed 
to  be  exempt  the  burden  is  upon  plaintiff  to  prove  the  facts  making  such  property 
exempt.^® 

(ill)  Failure  to  Indorse  Day  of  Receipt  on  Execution.  In  an 
action  against  a  sheriff  for  failure  to  indorse  on  an  execution  the  date  of  delivery 
to  him,  the  burden  is  on  plaintiff  to  show  that  the  writ  was  delivered  before  the 
return-day  thereof." 

(iv)  Loss  OF  Property.  Where,  in  an  action  against  a  sheriff  for  not  safely 
keeping  goods  in  his  official  custody,  he  proves  the  loss  of  the  goods  and  the 
attendant  circumstances,  the  burden  of  proof  is  then  on  the  creditor  to  show 
negligence.^^ 

(v)  Release  of  Property  Levied  on.  Where  an  officer  releases  property 
levied  on  the  burden  rests  upon  him  to  show  a  sufficient  cause  for  his  action. 

(vi)  Wrongful  Sale  of  Property.  Where  an  officer  sells  goods  attached 
on  mesne  process,  and  after  the  dismissal  of  the  suit  in  which  the  goods  were 
attached  defendant  therein  sues  him  for  the  proceeds  of  the  goods  and  he  defends 
upon  the  ground  that  the  goods  were  the  property  of  a  third  person  who  has 
demanded  or  recovered  of  him  satisfaction  for  the  seizure,  the  burden  of  proving 
such  defense  rests  upon  the  officer.^^ 

(vii)  Delay  in  Selling  Property  Levied  on.  Where  a  sheriff  relies  on 
the  acquiescence  of  an  execution  plaintiff  to  relieve  him  from  liability  for  improp- 
erly postponing  a  sale  it  is  incumbent  on  him  to  prove  such  acquiescence  and 
the  time  of  it.^^ 

(viii)  Failure  to  Pay  Over  Money.  Where  a  sheriff  is  sued  for  failure 
to  turn  over  money  collected  on  execution  within  the  proper  time  after  demand, 
it  is  incumbent  on  him  to  show  that  he  acted  in  good  faith  and  that  the  money 
was  not  detained  for  improper  purposes. 

(ix)  Wrongful  Distribution  of  Proceeds  of  Sale.  In  an  action  for 
a  wrongful  distribution  of  the  proceeds  of  a  sheriff's  sale,  the  burden  is  upon 
plaintiff  to  make  out  his  case  by  showing  not  only  that  he  had  a  hen  against  the 
property  sold,  but  that  he  had  a  right  to  participate  in  the  proceeds  and  that  the 
sheriff  paid  the  money  to  others  who  were  not  entitled  to  receive  it.^^ 

(x)  Failure  to  Take  Bond.  Where,  in  an  action  against  an  officer  for 
serving  a  writ  of  replevin  without  taking  a  bond,  it  is  proved  that  the  bond  returned 
with  the  writ  was  made  originally  to  a  different  obhgee,  and  was  altered  by  the 


out  of  his  possession  certain  personal  prop- 
erty included  in  an  assignment,  and  after- 
ward selling  the  same,  the  burden  is  on  de- 
fendant to  prove  that  he  had  no  knowledge 
of  the  assignment,  although  the  complaint  al- 
leges that  plaintiff  made  demand  for  the  at- 
tached property  and  informed  defendant  of 
the  fact  that  the  assignment  had  been  made, 
and  such  allegations  are  denied  in  the 
answer. 

25.  Stewart  v.  Thomas,  15  Gray  (Mass.) 
171.  See  also  State  v.  Fidelity,  etc.,  Co.,  94 
Mo.  App.  184,  67  S.  W.  958. 

26.  Glapp  V.  Thomas,  5  Allen  (Mass.)  158. 

27.  O'Connor  Min.,  etc.,  Co.  v.  Dickson,  112 
Ala.  304,  20  So.  413. 

28.  Mills  V.  Gilbreth,  47  Me.  320,  74  Am. 
Dec.  487. 

The  fact  that  the  property  was  stolen  from 
tlie  officer  does  not  afford  presum])tive  evi- 
dence of  a  want  of  ordinarv  care.  Mills  r. 
Gilbreth,  47  Me.  320,  74  Am^.  Dec.  487. 

29.  Kennedy  v.  Smith,  99  Ala.  83,  11  So. 


665  (holding  that  the  burden  is  on  the  sher- 
iff to  show  that  the  property  released  was  ex- 
empt) ;  Wadsworth  r.  Walliker,  51  Iowa  605, 
2  N.  W.  420;  Albany  Belting-,  etc.,  Co.  v. 
Grell,  67  N.  Y.  App.  Div.  81,  73  N.  Y.  Suppl. 
580;  Blivin  r.  Bleakley,  23  How.  Pr.  (N.  Y.) 
124  (holding  that  where  a  sheriff'  released 
goods  which  he  had  seized  on  the  ground  that 
he  had  discovered  that  they  were  not  the 
property  of  the  execution  debtor,  the  burden 
was  on  him  to  show  property  in  the  goods 
out  of  the  execution  debtor ) . 

30.  Mansfield  r.  Sumner,  6  Mete.  (Mass.) 
94. 

31.  Fisher  r.  Vanmeter,  9  Leigh  (Va.)  18, 
33  Am.  Dec.  221,  holding  proof  of  tlie  time 
necessary  because  acquiesoonoe  after  the  sale 
would  be  of  little  importance,  the  mischief 
being  done. 

32.  Thomas  r.  Yates,  1  McMull.  (S.  C.) 
179. 

33.  Dowd  L\  Crowe.  205  Pa.  St.  214,  54  Atl. 
780. 
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officer,  who  made  it  payable  to  plaintiff,  the  burden  of  proof  is  on  the  officer  to 
show  that  he  had  authority  to  make  such  alteration.^* 

(xi)  Failure  to  Return  Process.  In  an  action  against  a  sheriff  for 
failing  to  return  an  execution,  the  burden  is  on  defendant  to  prove  that  he  did 
return  the  process,^^  or  show  facts  excusing  his  default,^^  or  that  plaintiff  suffered 
no  loss  by  reason  of  his  default.^^  But  where  plaintiff  alleges  that  defendant  in 
execution  had  property  sufficient  to  satisfy  the  same,  he  has  the  burden  of  proving 
that  such  was  the  fact.^^  In  order  to  enforce  the  liability  of  a  constable  for  failing 
to  return  an  execution  for  commonwealth  notes,  the  value  of  the  notes  at  the 
return-day  must  be  proved.^^ 

(xii)  Failure  to  Return  Order  of  Sale.  Where  it  is  sought  to  recover 
against  an  officer  the  amount  of  a  judgment  in  attachment,  on  account  of  his 
neglect  to  return  an  order  of  sale  of  the  attached  property,  the  burden  of  showing 
that  the  property  was  not  sufficient  to  satisfy  the  judgment  is  on  the  officer.*^ 

(xiii)  False  Return.  Ordinarily  in  an  action  against  a  sheriff  for  falsely 
returning  an  execution  nulla  bona,  the  burden  is  on  plaintiff  to  show  that  there 
was  property  on  which  defendant,  by  the  exercise  of  proper  diligence,  could  have 
levied,  and  not  on  defendant  to  show  that  he  could  find  none ;  but  a  sheriff  who 
levies  on  propertj^  and  returns  nulla  bona  assumes  the  responsibility,  in  an  action 
against  him  for  a  false  return,  of  supporting  his  return  by  showing  that  the  property 
levied  on  did  not  belong  to  the  debtor.*^ 

(xiv)  Personal  Injury  Inflicted  by  Deputy.  In  an  action  against  a 
sheriff  for  a  personal  injury  inflicted  by  his  deputy  it  is  incumbent  upon  plaintiff 
to  show  that  when  the  injury  was  inflicted  the  deputy  was  acting  in  his  official 
capacity  and  within  the  scope  of  his  authority.*^ 

(xv)  Wrongful  Arrest.  In  an  action  for  an  unlawful  arrest  on  execution, 
the  burden  of  proof  is  on  plaintiff  to  show  that  he  had  property  clearly  subject 
to  the  execution,  and  that  the  officer  had  due  notice  thereof.^ 

(xvi)  Escape.  In  an  action  for  an  escape  on  mesne  process  plaintiff  must 
show  the  cause  of  action  in  the  original  suit,*^  the  issuance  of  the  warrant  and 
its  delivery  to  the  officer,*'  the  arrest,*^  and  the  escape,*^  unless  those  matters 
are  admitted  by  the  pleadings ;  but  it  is  not  necessary  for  him  to  show  that  the 
debtor  was  in  solvent  circumstances  so  that  the  debt  could  have  been  made  out 
of  him.^^  It  is  incumbent  on  the  sheriff  to  prove  that  there  was  no  negligence  on 
his  part,^^  and  that  the  proper  means  were  used  to  retake  the  prisoner.^^ 

3,  Admissibility  of  Evidence  —  a.  In  General.  Subject  to  the  general  rules 
of  evidence  any  evidence  is  admissible  which  bears  upon  the  right  to  recover 
or  properly  tends  to  establish  or  refute  the  contentions  of  either  party,^^  or  to 


34.  Dolbier  v.  Norton,  17  Me.  307. 

35.  State  v.  Melton,  8  Mo.  417,  holding, 
however,  that  in  the  case  at  bar  the  burden 
of  proof  was  shifted  to  plaintiff,  who  under- 
took to  prove  that  no  return  of  the  process 
was  made  by  inattention  to  an  evasive  plea 
of  the  sheriff  that  he  did  not  neglect  to 

36.  Wilson  v.  Wright,  9  How.  Pr.  (N.  Y.) 
459. 

37.  Moore  v.  Floyd,  4  Oreg.  101. 

38.  Musser  v.  Maynard,  5-5  Iowa  197,  6 
N.  W.  55,  7  N.  W.  500. 

39.  Williams  v.  Hall,  2  Dana  (Ky.)  97. 

40.  Ranken  v.  Jones,  (Tex.  Civ.  App.  1899) 
53  S.  W.  583. 

41.  Watson  v.  Brennan,  66  N.  Y.  621. 

42.  Magne  v.  Seymour,  5  Wend.  (N.  Y.) 
309  [approved  in  Buffalo  Third  Nat.  Bank  v. 
Elliott,  42  Hun  (N.  Y.)  121  {affirmed  in  114 
N.  Y.  622,  21  N.  E.  416)]. 
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43.  Brown  v.  Wallis,  (Tex.  Civ.  App.  1906) 
101  S.  W.  1068. 

44.  Barhydt  V.  Valk,  12  Wend.  (N.  Y.) 
145,  27  Am.  Dec.  124. 

45.  Faulkner  v.  State,  6  Ark.  150. 

46.  Faulkner  v.  State,  6  Ark.  150. 

47.  Faulkner  v.  State,  6  Ark.  150. 

48.  Faulkner  v.  State,  6  Ark.  150. 

49.  Faulkner  v.  State,  6  Ark.  150. 

50.  Faulkner  v.  State,  6  Ark.  150. 

51.  Faulkner  v.  State,  6  Ark.  150. 

52.  Johnston  v.  Macon,  4  Call  ( Va. )  367. 

53.  Johnston  v.  Macon,  4  Call  (Va.)  367. 

54.  See,  generally,  Evidence,  16  Cye.  821. 

55.  Alabama. —  Pruitt  v.  Gunn,  151  Ala. 
651,  44  So.  569. 

Kansas. —  De  Ford  v.  Orvis,  42  Kan.  302, 
21  Pac.  1105. 

Maine. —  Woodside  v.  Howard,  69  Me.  160, 
holding  that  where  the  issue  in  trespass  by 
a  wife  against  a  coilstable  is  whether  the  pes- 
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indicate  the  amount  which  should  be  recovered  by  the  successful  party .'^^  Plaintiff 


session  of  the  premises  was  in  lier  or  her  hus- 
band, evidence  of  acts  of  the  officer  under  a 
writ  of  possession  against  the  husband  is  ad- 
missible. 

Massachusetts. — 'Stern  v.  Knowlton,  184 
Mass.  29,  67  N.  E.  869 ;  Carter  v.  Duggan,  144 
Mass.  32,  10  N.  E.  486;  Dorman  v.  Kane,  5 
Allen  38. 

Michigan. —  Mears  v.  Cornwall,  73  Mich.  78, 
40  N.  W.  931;  Hatch  v.  Saunders,  66  Mich. 
181,  33  N.  W.  178. 

Minnesota. —  Homberger  v.  Brandenberg,  35 
Minn.  401,  29  N.  W.  123. 

New  Hampshire. —  Morgan  v.  Joyce,  66 
N.  H.  538,  27  Atl.  225  (holding  that  where 
a  deputy  sheriff,  after  service  of  a  writ,  de- 
livers it  to  plaintiff's  attorney  without  mak- 
ing formal  return,  such  officer  may,  in  an  ac- 
tion by  plaintiff  against  him  for  damages, 
show  by  oral  evidence  that  he  complied  with 
the  directions  of  plaintiff's  attorney  as  to 
service)  ;  Metcalf  v.  Weed,  66  N.  H.  176,  19 
Atl.  1091;  Benson  v.  Ela,  35  N.  H.  402. 

'NeiD  Jersey. —  Browning  v.  Flanagin,  22 
N.  J.  L.  567;  Johnson  v.  Darrah,  8  K  J.  L. 
282. 

Neio  YorJc. —  Ginsberg  v.  Cohen,  38  Misc. 
751,  78  N.  Y.  Suppl.  823;  Farrington  v. 
Baley,  21  Wend.  65  (holding  that  in  an  ac- 
tion against  a  constable  for  refusing  to  levy 
under  an  execution  in  favor  of  the  landlord 
for  the  amount  of  rent  claimed  by  him,  evi- 
dence that  no  agreement  for  the  payment  of 
rent  existed  between  the  landlord  and  the  ten- 
ant is  admissible)  ;  Van  Cleef  v.  Fleet,  15 
Johns.  147  (holding  that  in  an  action  for  a 
false  return,  after  plaintiff  had  introduced 
evidence  sufficient  prima  facie  to  establish 
property  in  the  judgment  debtor  and  a  levy 
thereon,  the  sheriff  had  a  right  to  controvert 
such  evidence  and  prove  the  property  did  not 
belong  to  the  judgment  debtor,  but  to  another 
person) . 

Pennsylvania. —  Helfrich  v.  Stem,  17  Pa.  St. 
143  (holding  that  in  an  action  against  a  sher- 
iff for  an  alleged  wrongful  levy  and  sale, 
where  the  sheriff  had  given  evidence  to  show 
that  the  sale  of  the  property  in  dispute  to 
plaintiff,  shortly  before  the  judgment  on  which 
the  levy  was  made,  was  fraudulent,  evidence 
was  admissible  in  rebuttal  that  plaintiff  paid 
for  the  goods  by  assuming  or  paying  debts  of 
the  seller,  where  this  was  done  in  pursuance 
of  the  contract  of  sale,  or  at  the  seller's  re- 
quest, or  shortly  after  the  sale,  before  any 
one  had  disputed  its  fairness)  ;  Pfeil  v.  Mc- 
Callin,  1  Pa.  Cas.  252,  1  Atl.  654;  Graham 
V.  Lane,  3  Brewst.  92  (holding  that  where, 
in  an  action  against  a  sheriff  for  trespass, 
plaintiff  proved  that  the  goods  were  sold  be- 
fore he  brought  suit,  and  defendant  then  es- 
tablished that  this  was  a  mistake  and  that 
the  sale  had  taken  place  after  the  action  was 
brought,  plaintiff  might  properly  prove  in  re- 
buttal that  the  levy  was  made  before  suit 
brought)  ;  Barker  v.  Robinson,  7  Kulp  467 
(holding  that  where,  in  an  action  against  a 
sheriff  for  a  false  return,  defendant  claimed 
that  plaintiff  was  not  harmed,  because  the  en- 


tire fund  belonging  to  the  judgment  debtor 
was  distributable  to  a  prior  writ,  plaintiff 
might  show  in  rebuttal  that  such  writ  was 
fraudulent,  and  that  he  so  informed  defend- 
ant, and  requested  him  to  pay  the  money  into 
court) . 

Texas.— Tsijlor  v.  Thurman,  (1889)  12 
S.  W.  614,  holding  that  in  an  action  against 
a  sheriff  by  a  prior  attaching  creditor  to  re- 
cover the  proceeds  of  the  sale  of  the  goods 
under  a.  subsequent  attachment,  evidence  that 
the  sheriff  held  the  property  until  it  was  sold 
to  satisfy  plaintiff's  claims,  and  plaintiff  re- 
ceived the  proceeds  of  the  latter  sale,  is 
relevant. 

Ver7nont. —  Bentley  V'.  White,  54  Vt.  564 
(holding  that,  in  trover  against  a  constable 
for  a  wrongful  sale  of  property  under  an  at- 
tachment, parol  evidence  is  admissible  to 
show  that  the  notice  to  the  debtor,  required 
when  attached  property  is  sold  at  the  instance 
of  the  creditor,  w^as  given,  although  the  re- 
turn fails  to  state  the  fact)  ;  Downer  v. 
Bowen,  12  Vt.  452. 

Virginia. —  Hammen  r.  Minnick,  32  Gratt. 
249,  holding  that  in  an  action  against  a  sher- 
iff to  recover  the  amount  of  an  execution 
which  he  had  levied,  but  had  not  paid  to 
plaintiff,  the  fact  that  the  sheriff  had  prior 
executions  on  the  same  property,  the  proceeds 
of  which  had  been  consumed  in  paying  them, 
and  that  there  was  no  other  property  out  of 
which  plaintiff's  execution  could  be  satisfied, 
was  competent  evidence  for  the  sheriff. 

Canada.—  Valentine  v.  Smith,  9  U.  C.  C.  P. 
59 ;  Robinson  v.  Rapeije,  4  U.  C.  Q.  B.  289. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  291. 

Proof  of  authority  of  sheriff's  officer. —  In 
an  action  against  the  sheriff  for  taking  the 
goods  of  plaintiff,  an  affidavit  made  by  the 
sheriff's  officer  on  an  interpleader  application 
respecting  the  goods,  is  admissible  to  prove 
that  the  officer  who  seized  the  goods  is  the 
servant  of  the  sheriff.  Brickell  u.  Hulse,  7 
A.  &  E.  454,  7  L.  J.  Q.  B.  18,  2  N.  &  P.  426, 
34  E.  C.  L.  248. 

Declarations  made  by  a  sheriff's  officer 
whilst  in  possession  of  goods,  after  the  return 
of  a  fieri  facias,  are  evidence  against  the  sher- 
iff in  an  action  for  failure  to  sell  the  goods. 
Jacobs  V.  Humphrey,  2  Cromp.  &  M.  413,  3 
L.  J.  Exch.  82,  4  Tyrw.  272. 

56.  Arkansas. — •  Faulkner  v.  State,  6  Ark. 
150. 

Idaho. —  Sears  v.  Lydon,  5  Ida.  358,  40 
Pac.  122,  holding  that  in  an  action  for  seiz- 
ing plaintiff's  property  under  process  against 
another  the  oflicer  may,  to  protect  himself 
against  exemplary  damages,  show  that  the 
chattels  seized  by  him  under  such  writ  were 
recently  in  possession  of  defendant  to  the 
writ,  and  in  connection  therewith  he  may 
also  show  a  lack  of  change  of  possession. 

loira. —  Ettor  r.  O'Neil,  83  Iowa  6.')"),  49 
N.  W.  1013. 

Kentucky. —  Vance  r.  Vanavsdale.  I  Bush 
504,  holding  that  in  an  action  against  a  con- 
stable for  injuries  to  attached  proporty  in  his 
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may  introduce  evidence  tending  to  show  that  there  has  been  neghgence  on  the 
part  of  the  officer  with  respect  to  the  matters  complained  of,"  or  that  the  officer 
was  actuated  by  malice  in  what  he  did,^^  while  on  his  part  the  officer  may  intro- 
duce evidence  tending  to  show  that  he  acted  honestly  and  in  good  faith.^^  Where 
a  sheriff  is  sued  for  acts  of  his  deputy  in  enforcing  an  execution,  and  the  execution 
is  introduced  as  part  of  plaintiff's  case,  the  sheriff  has  a  right  to  show  that  such 
execution  was  issued  on  a  valid  judgment.®*^    But  evidence  which  is  irrelevant  ®^ 


possession,  occasioned  by  his  negligence,  evi- 
dence of  his  wilfulness  is  admissible  to  en- 
hance the  damages. 

Louisiana. —  Pascal  v.  Ducros,  8  Rob.  112, 
41  Am.  Dec.  294. 

Massachusetts. —  Stern  v.  Knowlton,  184 
Mass.  29,  67  N.  E.  869  (holding  that,  in  an 
action  by  a  replevin  defendant  for  taking  in- 
sufficient sureties  on  replevin  bonds,  evidence 
of  the  amount  which  plaintiff  had  agreed  to 
pay  his  counsel  for  services  in  the  replevin 
actions  and  the  suits  on  the  replevin  bonds 
was  competent,  although  not  conclusive,  on 
the  question  of  damages)  ;  Carter  v.  Duggan, 
144  Mass.  32,  10  N.  E.  486;  Danforth  v. 
Pratt,  9  Cush.  318  (holding  that,  in  an  ac- 
tion against  a  sheriff  for  taking  insufficient 
bail,  evidence  of  the  pecuniary  condition  of 
the  debtor  three  months  before  he  was  liable 
to  be  taken  in  execution  was  competent)  ; 
West  V.  Rice,  9  Mete.  564. 

Nebraska. —  Huddleson  v.  Polk,  70  Nebr. 
492,  102  N.  W.  464,  70  Nebr.  489,  100  N.  W. 
802,  70  Nebr.  483,  97  N.  W.  624 ;  Kyd  v.  Cook, 
56  Nebr.  71,  76  N.  W.  524,  71  Am.  St.  Rep. 
661,  holding  that  in  an  action  against  a  sher- 
iff for  wrongfully  attaching  a  merchant's 
goods,  removing  the  greater  part  thereof  from 
his  store,  and  retaining  them  for  three 
months,  evidence  of  the  sales  made  by  the 
merchant  in  his  business  during  the  three 
corresponding  months  of  the  previous  year 
under  substantially  the  same  conditions,  is 
competent,  as  it  affords  a  reasonably  certain 
basis  for  determining  the  profits  lost  by  the 
merchant  in  consequence  of  the  interruption 
of  his  business. 

New  Yorfc.— Perlberger  v,  Grell,  77  N.  Y. 
App.  Div.  128,  78  N.  Y.  Suppl.  1038  (holding 
that  where  in  an  action  against  a  sheriff  for 
wrongfully  converting  property  of  a  third 
person,  consisting  of  store  fixtures,  etc.,  un- 
der a  warrant  of  attachment,  the  purchaser 
under  the  attachment  testified  that  he  had 
added  certain  shelving,  and  a  witness  for 
plaintiff  had  previously  testified  as  an  expert 
that  shortly  before  the  trial  he  had  examined 
the  property,  and  he  gave  an  estimate  of  its 
value,  a  question  to  the  purchaser  as  to  the 
amount  he  paid  for  the  shelving  added  by 
him  was  proper  as  tending  to  fix  the  amount 
to  be  deducted  from  the  expert's  estimate)  ; 
Every  v.  Edgerton,  7  Wend.  259  ( holding  that 
where  it  is  sought  to  charge  a  sheriff  for  the 
avails  of  property  sold,  and  it  is  uncertain 
what  the  property  did  in  fact  bring,  evidence 
on  his  part  that  the  interest  of  the  debtor  in 
the  premises  was  of  little  or  no  value  is  com- 
petent and  admissible). 

Rhode  Island. —  Kelley  v.  Schuyler,  20  R.  I. 
432,  39  Atl.  893,  44  L.  R.  A.  435. 
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See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  291. 

The  sheriff  may  show  that  no  injury  re- 
sulted to  plaintiff  by  reason  of  the  matters 
on  which  he  bases  his  claim  to  recover. 
Necker  v.  Sedgwick,  36  Pa.  Super.  Ct. 
593. 

An  acknowledgment  by  an  absconding  debtor 
of  the  amount  he  owed  plaintiff  may  be 
proved  by  a  witness  who  heard  such  acknowl- 
edgment in  an  action  against  an  officer  for 
not  returning  an  attachment  against  such 
debtor.    Stout  v.  Hopping,  6  N.  J.  L.  125. 

57.  Stern  v.  Knowlton,  184  Mass.  29,  67 
N.  E.  869,  holding  that  in  an  action  by  a 
replevin  defendant  for  taking  insufficient  sure- 
ties on  replevin  bonds,  a  conversation  between 
plaintiff  and  defendant  was  competent  to 
show  admissions  made  by  defendant  tending 
to  show  that  he  had  acted  negligently  in  tak- 
ing insufficient  sureties. 

58.  Land  v.  Klein,  21  Tex.  Civ.  App.  3,  50 
S.  W.  638,  holding  that  for  this  purpose  it  is 
competent  to  show  his  language  and  conduct 
in  making  the  seizure. 

59.  Howe  V.  Mason,  12  Iowa  202;  Rich- 
mond V.  Willis,  13  Gray  (Mass.)  182,  hold- 
ing that  in  an  action  against  a  sheriff  for 
arresting  a  stock-holder  on  an  execution 
against  a  manufacturing  corporation,  defend- 
ant may  give  in  evidence  his  instructions 
from  the  judgment  creditor. 

60.  Stilson  V.  Gibbs,  40  Mich.  42. 

61.  California. —  Stokes  v.  Balaam,  73  Gal. 
154,  14  Pac.  574,  holding  that  in  trover 
against  a  sheriff  who,  under  an  attachment 
against  the  vendee  in  a  conditional  sale,  had 
levied  on  the  property  thus  sold,  evidence  as 
to  the  amount  of  payments  on  account  made 
by  the  vendee,  and  the  amount  still  due,  is 
irrelevant. 

Colorado. —  Buddee  v.  Spangler,  12  Colo. 
216,  20  Pac.  760;  Barton  v.  Laws,  4  Colo. 
App.  212,  35  Pac.  284,  holding  that,  in  an 
action  against  a  sheriff  for  conversion,  it  is 
proper  to  reject  defendant's  offer  of  a  writ 
in  an  attachment  suit,  and  the  return  on  it 
which  recites  a  levy  on  real  property  only. 

Connecticut. —  Gii)ney  v.  Lewis,  68  Conn. 
392,  36  Atl.  799,  holding  that  in  an  action 
for  making  a  false  return  of  service  of  a  sub- 
poena on  plaintiff,  where  defendant  had  made 
an  arrest  on  a  warrant,  and  signed  a  blank 
return  on  a  subpoena  which  he  gave  to  his 
superior,  stating  that  it  had  not  been  served, 
evidence  that  it  was  the  custom  of  the  officer 
making  the  arrest  on  a  warrant  to  sign  the 
return,  although  a  different  officer  served  the 
subpoena  attached  thereto,  was  irrelevant  on 
the  question  whether  defendant  was  negligent 
in  signing  the  return. 
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or  immaterial/^  tends  merely  to  prejudice  the  jury  against  one,  of  the  parties/ 


'New  Hampshire. —  Harrington  v.  Wads- 
worth,  63  N.  H.  400,  holding  that  in  an  action 
against  a  sheriff  for  neglecting  to  arrest  on 
execution,  evidence  that  the  debtor  intended 
to  take  the  poor  debtor's  oath  was  properly 
excluded  for  remoteness. 

Neio  York. —  Mitchell  v.  Baucus,  4  Silv. 
Sup.  54,  7  N.  Y.  Suppl.  91,  holding  that  in  an 
action  against  a  sheriff  for  neglecting  to  ar- 
rest a  judgment  debtor  on  an  execution 
against  his  person,  evidence  of  directions 
given  by  plaintiff  to  a  former  sheriff  as  to 
another  execution  against  the  debtor,  on  the 
same  judgment,  was  inadmissible. 

North  Carolina. —  Jenkins  v.  Troutman,  52 
N.  C.  169,  75  Am.  Dec.  459,  holding  that  in 
an  action  against  a  sheriff  for  failure  to  ar- 
rest a  debtor,  where  the  question  was  as  to 
the  ability  of  the  debtor  to  meet  the  debt,  if 
he  had  been  arrested,  evidence  of  his  being 
indebted  to  others  was  inadmissible. 

North  Dakota.—  Ward  v.  Gradin,  15  N.  D. 
649,  109  N.  W.  57,  holding  that  where  a 
sheriff  was  sued  in  conversion  for  seizing  and 
selling  property  in  a  proceeding  to  collect 
personal  property  taxes,  and  one  of  the  con- 
tested issues  was  whether  the  property  be- 
longed to  the  taxpayer  or  to  plaintiffs,  it  was 
error  to  admit  evidence  that  the  taxpayer, 
who  defendant  claimed  owned  the  property 
seized,  had  never  voluntarily  paid  the  taxes 
imposed  on  him. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  291. 

62.  Alabama. — ■  Stephens  v.  Head^  138  Ala. 
455,  35  So.  565  (holding  that  evidence  of  re- 
marks of  plaintiff  in  an  action  for  conversion 
that  he  would  not  have  commenced  the  action 
if  a  creditor  had  not  been  pressing  him  was 
immaterial)  ;  Kennedy  v.  Smith,  99  Ala.  83, 
11  So.  665  (holding  that  in  an  action  against 
a  sheriff  for  releasing  property  from  levy,  a 
letter  written  by  plaintiff's  attorney  to  the 
sheriff,  warning  him  not  to  discharge  the 
levy,  was  inadmissible  in  evidence). 

California. — Boyd  v.  Desmond^  79  Cal.  250, 
21  Pac.  755,  holding  that  in  an  action  by  a 
mortgagee  against  the  sheriff,  who  made  a 
sale  under  the  decree  of  foreclosure,  to  re- 
cover damages  for  the  sheriff's  failure  to  file 
the  order  of  sale,  with  his  return  thereon,  in 
tho  clerk's  office,  whereby  plaintiff  was  pre- 
vented from  obtaining  a  deficiency  judgment 
against  the  mortgagor,  evidence  that  the  sher- 
iff's deputy,  who  actually  made  the  sale,  was 
a  competent,  prudent,  and  careful  man,  was 
immaterial,  it  not  being  shown  that  he  was 
in  any  way  responsible  for  the  failure  to  file 
the  order. 

Colorado. —  Buddee  V.  Spangler,  12  Colo. 
216,  20  Pac.  760. 

Illinois.—  Gray  v.  St.  John,  35  111.  222. 

Iowa. —  Tubbs  v.  Garrison,  68  Iowa  44,  25 
N.  W.  921,  holding  that  in  an  action  against 
a  sheriff  for  the  unlawful  attachment  of 
goods  claimed  as  exempt,  evidence  to  show 
that  defendant  was  informed  before  making 
the  levy  that  plaintiff  had  left  the  state  was 
not  admissible. 


Massachusetts. —  Riley  v.  Tolman,  181 
Mass.  335,  63  N.  E.  892  (holding  that  in  an 
action  by  an  attachment  defendant  against  a 
deputy  sheriff  for  failing  to  remove  the  at- 
tached property,  receipts  for  money  paid  by 
plaintiff  to  the  attachment  creditor  for  some 
of  the  attached  property  were  immaterial, 
and  properly  excluded,  title  of  the  property 
covered  by  the  receipts  not  being  in  dispute )  ; 
Holland  h.  Seagrave,  11  Gray  207. 

Minnesota. — Hathaway  r.  Brown^  18  Minn. 
414. 

Missouri. —  State  v.  Finn,  100  Mo.  429,  13 
S.  W.  712. 

Neio  York. —  Wehle  v.  Conner,  83  N.  Y. 
231  (holding  that  in  an  action  by  a  judg- 
ment creditor  against  a  sheriff  for  failure  to 
return  an  execution  on  a  judgment  which  had 
been  attached  in  the  sheriff's  hands  on  claims 
against  the  judgment  creditor,  evidence  in- 
tended to  prove  a  conspiracy  between  the  at- 
tachment creditors,  the  judgment  debtor,  and 
the  sheriff  to  issue  the  attachment,  and 
thereby  prevent  plaintiff  from  collecting 
the  judgment,  was  properly  excluded)  ;  Craft 
V.  Brandow,  61  N.  Y.  App.  Div.  247,  70  X.  Y. 
Suppl.  364;  Paton  v.  Westervelt,  2  Duer  362 
(holding  that  in  an  action  against  the  sheriff 
for  falsely  returning  an  execution  nulla  bona, 
he  having  sold  the  property  under  a  senior 
execution,  evidence  offered  by  plaintiff  that 
the  senior  judgment  was  confessed  with  in- 
tent to  hinder,  delay,  and  defraud  creditors, 
and  that  the  same  and  the  execution  were 
fraudulent  and  void  against  plaintiffs,  was 
properly  rejected  as  immaterial,  since  the 
sheriff  was  not  bound  to  try  the  issue  of 
fraud'  or  decide  between  the  claimants). 

North  Carolina. —  Jenkins  v.  Troutman,  52 
N.  C.  169,  75  Am.  Dec.  459. 

Oregon. —  Barr  v.  Combs,  29  Oreg.  399,  45 
Pac.  776,  holding  that  where  a  sheriff  had 
levied  on  goods  under  an  execution  regular 
on  its  face  and  issued  out  of  a  court  of  com- 
petent jurisdiction,  evidence  to  charge  him 
with  knowledge  that  the  judgment  on  which 
the  execution  was  based  had  in  fact  been 
paid  was  not  admissible  in  an  action  against 
him  for  illegal  seizure. 

Pennsylvania. —  Gault  r.  Dunbar,  1  Phila. 
27,  holding  that  in  an  action  against  a  con- 
stable for  taking  illegal  fees,  evidence  of 
defendant's  statement,  at  the  time  he  took 
the  fees,  that  if  there  was  any  mistake  he 
would  rectifv  it,  is  inadmissible. 

Texas.— FA\o^  r.  Mason,  79  Tex.  215,  14 
S.  W.  1036. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  291. 

63.  Wliittington  v.  Ponce,  47  S.  W.  877,  20 
Ky.  L.  Hop.  900,  holding  that  in  an  action  to 
recover  dam:igos  for  the  sale  by  dofonilant,  as 
sheriff,  of  exemjjt  pioporty  under  execution, 
the  testimony  of  a  Avitnoss  that  he  olYored  to 
liMul  i)laintiir  tlie  money  to  pay  off  the  exe- 
cution, and  take  a  bill  of  sale  for  the  prop- 
erty, which  plaint ilV  doolined.  saying  that,  if 
he  did  so,  he  would  lose  his  action  against 
the  sheriff,  is  inadmissible. 
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or  is  otherwise  objectionable  under  the  general  rules  of  evidence  should  be 
excluded. 

b.  Documentary  Evidence  —  (i)  In  General.  Subject  to  the  general  rules 
governing  the  admission  of  such  evidence/^  documentary  evidence  is  properly 
receivable  in  an  action  against  a  sheriff  or  constable  for  an  official  default  or 
misfeasance.^^  Where  the  holder  of  a  note  secured  by  chattel  mortgage  sues 
an  officer  for  levying  upon  and  selling  the  mortgaged  chattels  under  execu- 


64.  California. — •  Cassin  v.  Marshall,  18  Cal. 
689,  holding  that,  in  an  action  against  the 
sheriff  for  an  illegal  levy,  evidence  offered  by 
defendant  that  the  property,  when  sold  by 
him  at  sheriff's  sale,  brought  full  and  fair 
auction  prices,  and  what  these  prices  actu- 
ally were,  and  also  that  the  sale  was  by  a 
competent  auctioneer,  was  properly  rejected, 
although  plaintiff  was  himself  about  to  have 
sold  the  goods  levied  on  at  public  auction. 

Massachusetts. —  Long  v.  Lamkin,  9  Cush. 
361. 

Michigan. —  Dyer  v.  Rosenthal,  45  Mich. 
588,  8  N.  W.  560,  holding  that  in  trover 
against  a  sheriff  for  the  conversion  of  goods 
taken  on  attachment,  defendant,  when  he  ap- 
pointed the  appraisers,  could  not  offer  their 
appraisal  as  evidence  of  value. 

NehrasJca. —  Barlass  v.  Braash,  27  Nebr. 
2123  42  N.  W.  1028. 

Neio  Hampshire. —  Kendall  v.  Morse,  43 
N.  H.  553,  holding  that  when,  in  a  suit 
against  a  sheriff  for  negligence  in  regard  to 
attached  property,  the  question  was  whether 
the  goods  were  deposited  by  him  in  a  suitable 
place,  proof  that  certain  insurance  companies 
were  accustomed  to  treat  as  extrahazardous 
buildings  like  that  where  these  goods  were 
placed  was  not  admissible,  being  in  its  nature 
hearsay. 

South  Dakota. —  Noyes  v.  Belding,  5  S.  D. 
603,  59  N.  W.  1069,  holding  that,  in  an  ac- 
tion against  a  sheriff  and  his  indemnitors, 
to  recover  the  value  of  property  released 
from  attachment  on  a  claim  for  exemptions, 
evidence  was  properly  excluded  which  tended 
only  to  show  that  a  stranger  to  the  suit, 
doubting  the  authority  of  the  officer  to  re- 
lease the  property,  had,  in  a  subsequent  ac- 
tion against  the  attachment  debtor,  caused 
the  same  officer  to  levy  an  attachment  on  the 
same  property. 

Texas. —  Moore  v.  Moore,  ( Civ.  App. 
1899)  52  S.  W.  565  (holding  that  where  a 
complaint  in  an  action  against  a  constable  for 
selling  property  under  execution  alleged  that 
the  execution  was  void  for  the  reason  that 
it  was  not  issued  at  the  instance  of  plain- 
tiffs in  the  judgment,  but  at  the  instance  and 
for  the  benefit  of  one  of  defendants,  evidence 
that  the  judgment  had  been  paid  before  the 
issuance  of  the  execution  was  not  admis- 
sible) ;  Garcia  v.  Sanders^  (Civ.  App.  1896) 
35  S.  W.  52. 

Vermont. —  Briggs  v.  Taylor,  35  Vt.  57; 
Middlebury  v.  Haight,  1  Vt.  423,  holding  that 
in  an  action  against  a  sheriff  for  an  escape, 
evidence  was  not  admissible  to  show  that  the 
act  for  which  the  prisoner  had  been  sued  was 
wilful  and  malicious,  or  that  before  the  es- 
cape his  friends  had  offered  to  pay  plaintiff 
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a  part  of  the  debt  to  secure  the  prisoner's 
discharge. 

Canada. —  Galbraith  v.  Fortune,  10  U.  C. 
C.  P.  109. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  291. 
Former  evidence  of  deceased  witness. —  In 

an  action  against  a  sheriff  for  conversion  by 
wrongful  attachment,  a  disclosure  in  the  at- 
tachment suit  by  a  witness  who  has  since  died 
is  not  admissible  against  the  sheriff,  where 
he  was  not  a  party  to  the  attachment  suit. 
Smith  V.  Hawley,  8  S.  D.  363,  66  N.  W.  942. 

Admissions  of  under-sheriff. —  In  an  action 
against  the  sheriff,  admissions  by  the  under- 
sheriff  are  not  evidence  unless  they  accom- 
pany some  official  act  of  the  latter,  or  tend 
to  charge  himself.  Snowball  v.  Goodricke,  4 
B.  &  Ad.  541,  2  L.  J.  K.  B.  53,  1  N.  &  M.  235, 
24  E.  C.  L.  238. 

65.  See,  generally.  Evidence,  17  Cyc.  296. 

66.  Alalama. —  Skipper  v.  Beeves^  93  Ala. 
332,  8  So.  804,  holding  that  in  trespass  for 
attaching  a  stock  of  goods  as  that  of  plain- 
tiff's vendor  the  bond  of  indemnity  given 
by  the  creditors  to  the  sheriff  was  admissible 
in  evidence  to  charge  the  sureties  thereon  as 
joint  trespassers. 

Kentucky. —  Bell  v.  Com.,  1  J.  J.  Marsh. 
550,  holding  that  an  incomplete  replevin  bond 
in  the  handwriting  of  a  deputy  was  admis- 
sible, in  an  action  against  the  sheriff,  to 
prove  that  the  execution  was  in  the  hands  of 
the  deputy,  and  the  time  when  it  was  so. 

Louisiana. —  Bottom  v.  Breed,  4  La.  343, 
holding  that  a  constable's  deed  was  proper 
evidence  without  having  been  recorded. 

Nebraska. —  Maul  v.  Drexel,  55  Nebr.  446, 
76  N.  W.  163  ( holding  that  in  an  action  against 
an  officer  for  conversion  of  property  seized 
by  him  under  a  writ  of  attachment,  the  in- 
ventory and  appraisement  made  and  signed 
by  such  officer  in  the  attachment  proceedings 
were  admissible  on  the  question  of  the  value 
of  the  property,  being  in  the  nature  of  ad- 
missions by  such  officer)  ;  Smith  v.  Johnson, 
43  Nebr.  754,  62  N.  W.  217  (holding  that  in 
an  action  against  a  constable  for  selling 
property  in  execution  of  a  judgment  in  at- 
tachment after  the  filing  by  the  debtor  of  his 
inventory  and  affidavit  of  exemption,  such  in- 
ventory and  affidavit  were  admissible  as  evi- 
dence of  the  facts  therein  stated)  ;  Barlass  v. 
Braash,  27  Nebr.  212,  62  N.  W.  1028  (holding 
that  where  mortgaged  chattels  in  the  posses- 
sion of  the  mortgagee  were  seized  on  execu- 
tion against  the  mortgagor,  and  to  protect 
his  lien  the  mortgagee  replevied  them  and 
executed  a  replevin  bond  for  their  redelivery, 
such  bond  was  admissible  in  evidence  in  an 
action  against  a  sheriff,  who  subsequently 
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tion  against  the  mortgagor,  the  note  is  not  admissible  without  proof  of  its 
execution.^' 

(ii)  Judicial  Records  and  Proceedings.  As  a  general  rule  the  record 
and  proceedings  in  the  action  in  which  process  issued  are  admissible  in  an  action 
against  an  officer  for  his  alleged  default  or  misconduct  in  respect  to  the  execution 
of  such  process. But  a  transcript  of  the  docket  of  a  justice  of  the  peace  is  not 
admissible  to  prove  a  matter  not  required  or  authorized  to  be  entered  on  the 
docket. In  an  action  against  an  officer  for  taking  goods  claimed  by  plaintiff, 
defendant  may  give  in  evidence  the  record  of  the  judgment  on  which  the  sale  of 
the  goods  under  which  plaintiff  claims  was  made,  in  order  to  show  that  the  judg- 
ment was  void  and  the  sale  fraudulent;  but  in  an  action  by  a  wife  against  a 
sheriff  for  wrongfully  levying  executions  against  her  husband  on  her  separate 
property,  the  record  of  a  judgment  recovered  many  years  before  by  the  wife 
against  a  former  sheriff  for  levying  like  executions  on  her  property,  alleged  to  be 
the  same  as  that  in  controversy,  is  not  admissible  in  evidence. 


seized  and  sold  the  goods  on  another  execu- 
tion against  the  mortgagor,  pending  the  re- 
plevin suit). 

New  Hampshire. —  Morse  V.  Powers,  17 
N.  H.  286,  holding  that  where  a  chattel  mort- 
gage was  conditioned  to  save  the  mortgagee 
harmless  from  certain  liabilities,  and  also 
to  save  a  third  person  harmless  from  a  note 
to  which  he  and  the  mortgagor  were  parties, 
but  which  was  properly  the  mortgagor's  per- 
sonal debt,  and  the  mortgagor  at  the  time 
was  deeply  insolvent,  in  trover  by  the  mort- 
gagee against  an  attaching  officer  and  cred- 
itor, this  note  was  admissible  in  evidence  to 
repel  a  presumption  of  fraud,  which  might 
have  been  based  on  its  non-production. 

NeiD  York. —  Woodman  v.  Penfield,  2  Silv. 
Sup.  246,  6  N.  Y.  Suppl.  803  (holding  that 
in  an  action  by  a  wife  against  a  sheriff  for 
the  conversion  of  goods  seized  on  execution 
against  the  husband,  the  sheriff  alleging  that 
the  goods  were  transferred  by  the  husband 
to  plaintiff  in  fraud  of  his  creditors,  an  in- 
ventory of  the  goods  at  the  time  they  were 
transferred,  made  by  a  witness,  might  be 
given  in  evidence  by  plaintiff)  ;  Goodman  v. 
Goetz,  13  N.  Y.  Suppl.  267  (holding  that 
where  indemnitors  of  the  sheriff  were  substi- 
tuted as  defendants  in  an  action  against  him 
for  taking  goods  claimed  by  plaintiff  under 
execution  against  another,  the  admission  of 
the  bond  of  indemnity  as  evidence  against 
them  was  not  error,  although  a  cause  of  ac- 
tion against  them  had  not  been  set  out  by 
amended  or  supplemental  complaint;  especi- 
ally as  one  indemnitor  was  an  original  de- 
fendant, and  the  objection  to  the  bond  was 
general) . 

Pennsylvania. —  Smith  v.  Emerson,  43  Pa, 
St.  456,  holding  that  in  an  action  against  a 
sheriff  for  selling  exempt  property  on  execu- 
tion, a  written  demand  by  the  execution  de- 
fendant for  the  benefit  of  the  exemption  law, 
dated  on  the  day  the  writ  came  into  the 
hands  of  the  sheriff  and  returned  by  him  at- 
tached thereto  without  any  reason  Jtor  disre- 
garding it,  was  properly  admitted  as  evidence 
that  he  received  the  notice  in  due  time. 

South  Dakota. —  Anderson  v.  Medbury,  16 
S.  D.  329,  92  N.  W.  1087,  holding  that  where, 
in  a  suit  against  a  sheriff  for  the  conversion 


of  personalty,  his  answer  justified  the  taking 
as  under  mortgage  foreclosure  proceedings 
against  a  third  person  alleged  to  be  the 
owner,  it  was  proper  to  receive  in  evidence 
the  mortgage  and  various  proceedings  lead- 
ing up  to  the  foreclosure. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  292. 

67.  Flynn  v.  Hathaway,  65  111.  462. 

68.  California. —  Aigeltinger  v.  Whelan,  133 
Cal.  110,  65  Pac.  125;  Dexter  v.  Paugh,  18 
Cal.  372;  Walker  v.  Woods,  15  Cal.  66. 

Connecticut. —  Boseli  v.  Doran^  62  Conn. 
311,  25  Atl.  242;  Hart  v.  Stevenson,  25  Conn. 
499. 

Indian  Territory. —  Shear  V.  McAlester,  2 
Indian  Terr.  520,  53  S.  W.  321. 

Michigan. —  Mears  v.  Cornwall^  73  Mich. 
78,  4.0  N.  W.  931. 

M  ississippi. —  Moseley  v.  Anderson,  40 
Miss.  49. 

Missouri. —  Snead  v.  Wegman,  23  Mo.  263 ; 
Davis  V.  Cooper,  6  Mo.  148. 

Nebraska. —  Sonnenschein  v.  Bartels,  37 
Nebr.  592,  56  N.  W.  210. 

Pennsylvania. —  Pfeil  V.  McCallin,  1  Pa. 
Cas.  252,  1  Atl.  654. 

Utah. —  Hamner  v.  Ballantvne,  16  Utah 
436,  52  Pac.  770,  67  Am.  St.  Rep.  643. 

Vermont. —  Sartwell  r.  Sowles,  72  Vt.  270, 
48  Atl.  11,  32  Am.  St.  Rep.  943. 

See  43  Cent.  Dig.  tit.  ''Sheriffs  and  Con- 
stables," §  293. 

But  compare  Burns  V.  Taylor,  3  Port. 
(Ala.)  187,  holding  that,  in  an  action  against 
a  sheriff  for  taking  plaintiff's  property  under 
process  against  another,  the  record  of  the 
suit  in  wliich  such  process  issued  is  not  ad- 
missible on  behalf  of  the  sheriff  whore  plain- 
tiff was  neither  a  party  nor  a  privy  to  such 
writ,  and  the  relevancy  of  the  evidence  offered 
is  not  otherwise  sliown. 

69.  Hunt  r.  Boylan.  6  N.  J.  L.  211,  holding 
that,  in  an  action  against  a  constable  for  not 
returning  an  execution,  the  transcript  of  the 
docket  of  the  justice  who  issued  the  execu- 
tion was  not  admissible  to  prove  the  delivery 
of  the  execution  to  the  constable. 

70.  Skillman  r.  Applegate.  7  N.  J.  L.  62. 

71.  Palmer  v.  McMaster,  8  Mont.  186.  19 
Pac.  585. 
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(ill)  Process  and  Return  —  (a)  In  General.  In  an  action  against  an 
officer  for  an  official  default  or  misfeasance  in  connection  with  the  execution  of 
process  it  is  proper  to  admit  in  evidence  the  process  under  which  the  officer  acted/^ 
and  his  return  thereon.''^  And  in  an  action  for  returning  a  writ  of  fieri  facias 
''nulla  hona,^^  other  writs  of  fieri  facias  issued  on  the  same  day,  or  about  the  same 
time,  and  either  countermanded  or  returned  nulla  bona,  are  admissible  to  show  the 


72.  Alabama. —  Adamson  v.  Noble,  137  Ala. 
668,  35  So.  139;  Nelms  v.  Steiner,  (1897)  22 
So.  435,  holding  that,  in  an  action  for  con- 
version against  an  attaching  olRcer,  the  levy 
and  sale  might  be  shown  by  introducing  the 
writ  of  attachment  with  indorsements 
thereon,  without  putting  in  the  entire  record. 

Arkansas. —  Jones  v.  Buzzard^  2  Ark.  415. 

California. — Boyd  v.  Desmond,  79  Cal.  250, 
21  Pac.  755. 

Connecticut. —  Boseli  v.  Doran^  62  Conn. 
311,  25  Atl.  242. 

Delaware. —  Davis  v.  White,  1  Houst.  228. 

Idaho. —  Pecotte  v.  Oliver,  2  Ida.  (Hasb.) 
251,  10  Pac.  302. 

/Z^wois.— Lattin  v.  Smith,  1  111.  361 
(holding  that  in  an  action  against  an  officer 
for  the  escape  of  a  defendant  taken  under  a 
capias  ad  satisfaciendum,  the  writ  was  not 
rendered  inadmissible  in  evidence  because  it 
failed  to  recite  that  the  oath  required  by  law 
was  made  before  it  issued)  ;  Forlouf  r.  Bow- 
lin,  29  111.  App.  471  (holding  that  a  constable 
sued  for  trespass  had  a  right  to  show  the  cir- 
cumstances under  which  he  was  on  the  prem- 
ises, and  for  that  purpose  to  introduce  in 
evidence  a  distress  warrant  placed  in  his 
liands,  even  though  the  same  was  not  levied)  ; 
yicGillis  V.  Bishop,  27  111.  App.  53. 

Indiana. —  Bosley  v.  Farquar,  2  Blackf,  61, 
liolding  that,  in  an  action  for  a  false  return, 
the  execution  was  admissible  in  evidence,  al- 
though it  failed  to  specify  the  date  on  w^hich 
it  was  returnable. 

Kentucky. — ^  Mitchell  v.  Franklin,  3  J.  J. 
Marsh.  477. 

Michigan. —  Miller  v.  Hahn,  116  Mich.  607, 
74  N.  W.  1051. 

New  York. — Bealls  v.  Guernsey,  8  Johns.  52. 

South  Carolina. —  Hunter  v.  McElhany,  2 
Brev.  103. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  294. 

The  want  of  an  indorsement  on  an  execu- 
tion of  the  time  when  it  was  received  by  the 
sheriff  will  not  render  it  inadmissible  in  evi- 
dence in  an  action  against  him  for  taking  and 
carrying  away  the  property  under  it.  Bealls 
V.  Guernsey,  8  Johns.  (N.  Y.)  52. 

When  proof  of  judgment  necessary. —  In  an 
action  against  a  sheriff  for  the  conversion  of 
personal  property,  where  defendant  justifies 
under  an  execution  against  the  property  of  a 
third  person,  alleging  him  to  be  the  real 
owner,  it  is  not  error  to  exclude  the  execu- 
tion unless  defendant  proves  or  offers  to 
prove  the  existence  of  a  valid  judgment  on 
which  the  execution  issued.  Palmer  v.  Mc- 
Master,  10'  Mont.  390,  25  Pac.  1056.  And  see, 
generally,  supra,  V,  L,  9.  But  compare  Davis 
V.  White,  1  Houst.  (Del.)  228;  Hunter  v. 
McElhany,  2  Brev.  (S.  C.)  103. 
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A  void  process  under  which  defendant  acted 
cannot  be  introduced  in  evidence  in  mitiga- 
tion of  damages,  in  an  action  for  conversion, 
where  punitive  damages  are  not  claimed. 
Stephens  v.  Head,  138  Ala.  455,  35  So.  565. 

73.  Alabama. — -Adamson  v.  Noble,  137  Ala. 
6C8,  35  So.  139. 

California. — •  Boyd  v.  Desmond,  79  Cal.  250, 
21  Pac.  755,  holding  that  in  an  action  by  a 
mortgagee  against  the  sheriff,  who  made  a 
sale  under  the  decree  of  foreclosure,  to  re- 
cover damages  for  the  sheriff's  failure  to  file 
the  order  of  sale,  with  his  return  thereon,  in 
the  clerk's  office,  whereby  plaintiff  was  pre- 
vented from  obtaining  a  deficiency  judgment 
against  the  mortgagor,  the  order  of  sale,  and 
sheriff's  return  indorsed  thereon,  were  prop- 
erly admitted  in  evidence  on  behalf  of  de- 
fendants, without  first  proving  that  they  had 
been  filed  in  the  clerk's  office. 

Connecticut. —  Boseli  v.  Doran,  62  Conn. 
311,  25  Atl.  242. 

loiua. —  Crawford  v.  Nolan,  72  Iowa  673, 
34  N.  W.  754,  holding  that  in  an  action 
against  a  sheriff"  and  the  sureties  on  an  in- 
demnifying bond  for  the  wrongful  seizure  and 
sale  of  property  under  an  attachment,  the 
sherift''s  return  on  the  attachment  was  ad- 
missible in  evidence  against  him  and  the 
sureties  on  the  bond. 

Maine.— Smith      Bodfish,  39  Me.  136. 

Massachusetts. — ■  Sanborn  v.  Baker,  1  Allen 
526,  holding  that  in  an  action  against  an 
officer  for  the  conversion  of  property  at- 
tached by  him  on  a  writ  against  a  third  per- 
son, his  return  on  the  writ,  showing  a  sale 
of  the  property  under  the  statute  as  perish- 
able, and  the  certificate  of  the  appraisers, 
and  a  schedule  of  prices  received  for  the  same 
at  the  auction  sale  thereof,  which  were  an- 
nexed to  the  return  as  a  part  thereof,  were 
competent  evidence  against  him  on  the  ques- 
tion of  damages. 

Missouri. —  State  V.  Smit,  20  Mo.  App.  50, 
holding  that  in  an  action  by  a  claimant  of 
property  on  an  indemnity  bond  given  by  an 
execution  creditor  on  the  levy  of  an  execu- 
tion thereon,  the  constable's  return  on  the 
execution,  reciting  that  a  claim  on  the  prop- 
erty was  made  by  plaintiff,  was  competent 
evidence  of  that  fact.  But  compare  State  V. 
Hamilton,  9  Mo.  794,  holding  that  in  an  ac- 
tion against  a  sheriff  for  not  arresting  a  de- 
fendant in  an  execution,  the  sheriff's  return 
reciting  that  defendant  was  not  liable  to  ar- 
rest because  he  had  taken  the  benefit  of  a 
bankrupt  law  could  not  be  received  as  evi- 
dence for  him. 

New  Hampshire. — ■  Chadbourne  v.  Sumner, 
16  N.  H.  129,  41  Am.  Dec.  720,  holding  that 
a  sheriff's  return  on  a  writ  of  attachment  was 
admissible  in  evidence  in  an  action  against 
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circumstances  of  the  debtor. '^'^  So  also  in  an  action  by  the  assignee  of  an  insolvent 
debtor  against  a  sheriff  to  recover  the  value  of  property  attached  and  sold  by  him 
on  mesne  process  against  the  debtor,  defendant,  after  proving  a  demand  on  him 
for  the  property  by  a  mortgagee  thereof,  may  give  in  evidence  a  writ  subsequently 
sued  out  against  him  by  the  mortgagee,  containing  a  bill  of  particulars  of  the  prop- 
erty, for  the  purpose  of  showing  that  the  mortgagee  was  still  insisting  on  his  rights. '^^ 
Where,  in  an  action  for  accepting  insufficient  sureties,  plaintiff  seeks  to  prove  the 
insufficiency  of  the  bond  by  showing  that  he  brought  suit  on  it  and  had  been  unable 
to  realize  anything  therefrom,  the  return  of  the  officer  on  the  execution  issued 
therein  is  admissible,  although  the  execution  has  not  been  returned  into  court. '^^ 
Where  a  sheriff  was  sued  for  breaking  and  entering  plaintiff's  dwelling-house  after 
being  forbidden  so  to  do,  and  his  right  so  to  enter  depended  on  his  having  previously 
levied  on  personal  property  therein,  a  statement  of  such  levy,  indorsed  by  the  sheriff 
on  the  execution,  which  had  not  been  filed,  with  an  inventory  of  the  goods  levied 
on  attached  thereto,  was  competent  evidence  for  him."^' 

(b)  Copies.  In  a  case  where  deputy  sheriffs  had  seized  property  in  a  claim 
and  delivery  action,  and  the  clerk  of  the  court  testified  that  there  were  no  papers 
on  file  in  the  action,  it  was  held  that  copies  of  the  papers  served  on  defendant  were 
admissible,  and  were  prima  facie  proof  of  the  existence  of  the  originals,  and  that 
the  officers  were  acting  thereunder  when  they  made  the  seizure.''^ 

e.  Evidence  in  Actions  For  Particular  Defaults  or  Misfeasances  —  (i)  Fail- 
ure TO  Execute  Process.  In  an  action  for  failure  to  execute  process  plaintiff 
may  show  that  defendant  in  the  process  had  property  subject  to  seizure, and  the 
sheriff  may  show  that  property  pointed  out  to  him  was  not  subject  to  levy,^*^  or  did 
not  belong  to  defendant  in  the  process, or  that  the  process  was  stayed.®^  But 
the  declarations  of  defendant  in  execution  that  he  had  disposed  of  certain  property 


him  for  trespass  committed  in  making  the 
attachment,  although  the  attachment  was  still 
pending. 

Pennsylvania. —  Com.  v.  Robinson,  7  Kulp 
250,  holding  that  when  a  lien  creditor  sued 
the  sheriff  for  the  surplus  proceeds  of  a  sale, 
which  the  sheriff  had  paid  to  the  terre-tenant, 
without  search  for  liens  in  the  recorder's 
office,  the  sheriff's  return  was  competent  evi- 
dence of  such  misapplication. 

Tennessee. — ^JNIcCully  v.  Malcom,  9  Humphr. 
187,  holding  that  a  sheriff,  who  was  sued  for 
false  imprisonment  and  justified  by  virtue  of 
a  state  warrant  against  plaintiff,  might  in- 
troduce his  return  on  the  warrant  to  prove 
that  at  the  time  of  the  imprisonment  he  had 
it  in  his  hands. 

Vermont. —  Barrett  V.  Copeland,  18  Vt.  67, 
44  Am.  Dec.  362. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  294. 

But  compare  Aldous  V.  Olverson,  17  S.  D. 
190,  95  N.  W.  917,  holding  that  in  an  action 
by  a  wife  against  a  sheriff  for  seizing  her 
goods  under  an  execution  against  her  hus- 
band and  others,  the  sheriff's  return  on  the 
execution  containing  statements  which  it  was 
not  his  duty  to  make,  to  the  effect  that  the 
judgment  creditor  had  directed  the  levy,  and 
all  defendants  had  consented  to  it,  and  agreed 
to  pay  their  proportionate  share,  but  that 
afterward,  the  husband  refusing  to  pay,  the 
sheriff  sold  the  husband's  property,  was  not 
evidence  against  the  wife,  she  not  being  a 
party. 

Return  not  admissible  without  writ. —  In 
trover  against  a  sheriff  for  taking  and  con- 


verting certain  goods,  the  officer's  return  to 
a  writ  of  replevin,  whereby  he  took  the  goods, 
cannot  be  read  in  evidence  against  him,  un- 
less the  writ  itself  is  also  admitted.  Wein- 
berg v.  Conover,  4  Wis.  803. 

74.  Keedy-  v.  Newcomer,  1  Md.  241. 

75.  Cayerly  v.  Gray,  7  Gray  (Mass.)  216. 

76.  Carter  v.  Duggan,  144  Mass.  32,  10 
N.  E.  486. 

77.  Glover  v.  Whittenhall,  2  Den.  (N.  Y.) 
633. 

78.  Guernsey  v.  Tuthill,  12  S.  D.  584,  82 
N.  W.  190. 

79.  Zelinsky  v.  Price,  8  Wash.  256,  36  Pac. 
28,  holding  that  in  an  action  against  a  sheriff 
for  failure  to  levy  an  attachment,  plaintiff 
may  testify  that  he  pointed  out  to  defendant's 
deputy  the  residence  of  the  debtor,  and  told 
him  that  the  property  could  he  found  there 
on  which  to  levy,  and  that  the  deputy  then 
had  papers  with  him,  not  for  the  purpose  of 
showing  the  service  or  non-service  of  the 
papers,  but  as  tending  to  show  information 
furnished  the  officer  that  defendants  in  the 
suit  had  property  subject  to  seizure  under  the 
writ. 

80.  Mathis  r.  Carpenter,  95  Ala.  156.  iO 
So.  341,  36  Am.  St.  Kep.  187. 

81.  Dornin  r.  j\[eCandles9,  146  Pa.  St.  344, 
23  Atl.  245,  28  Am.  St.  Rep.  798. 

82.  Harris  r.  Snyder,  113  Wis.  451,  89 
N.  W.  660,  holding  that  where,  in  an  action 
against  a  sheriiV  for  not  executing  final  proc- 
ess, it  appeared  that  plaintiff's  attorney  was 
given  notice  of  appeal  on  .August  27.  and 
that  execution  issued  August  31.  and  was 
partially  executed  by  the  sheriff  on  September 
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before  the  execution  was  placed  in  the  sheriff^s  hands  are  not  admissible  at  the 
instance  of  defendant. In  an  action  against  a  sheriff  for  failing  to  secure  by 
execution  on  land  the  full  amount  covered  by  the  writ,  the  estimated  cash  value 
of  land  in  the  neighborhood  in  which  the  land  was  situated  is  admissible  to  deter- 
mine the  sufficiency  of  the  levy;  and  a  sheriff's  statement  to  an  insurance  agent 
as  to  the  worth  of  the  goods  when  seized,  and  his  declarations  to  the  different 
creditors  that  their  claims  were  small  as  compared  with  the  value  of  the  debtor's 
goods,  are  evidence  of  value  against  the  officer.^* 

(ii)  Seizure  of  Property  Under  Process  Against  Another.  Where 
plaintiff  relies  upon  a  seizure  of  his  property  under  process  against  another  he  is 
properly  allowed  to  give  evidence  to  establish  his  title, and  to  show  matters  tend- 
ing to  disprove  any  title  in  the  person  under  process  against  whom  the  seizure 
was  made,^^  and  evidence  tending  to  show  that  defendant  had  notice  of  plaintiff's 
title  or  claim  is  also  admissible. The  sheriff  may  introduce  evidence  tending  to 
show  that  the  property  belonged  to  defendant  in  the  process  under  which  it  was 
seized/^  or  that  a  sale  thereof  by  such  defendant  was  fraudulent. 


1,  but,  on  being  informed  by  the  execution 
defendant  that  an  appeal  had  been  regularly 
taken,  he  redelivered  possession,  an  order 
staying  execution,  made  on  Se^jtember  1,  but 
not  served  on  the  sheriff  until  after  he  had 
refused  to  execute  the  process,  was  admissible 
in  his  behalf. 

An  appeal-bond  in  a  certain  amount,  recit- 
ing that  such  amount  was  that  fixed  by  the 
court,  was  not  inadmissible,  because  the  rec- 
ord did  not  show  the  order  fixing  the  amount. 
Harris  v.  Snyder,  113  Wis.  451,  89  N.  W. 
660. 

83.  Spence  v.  Tuggle,  10  Ala.  538. 

84.  Patterson  v.  Powell,  15  Ala.  205. 

85.  Hobbs  t\  Hall,  14  U.  C.  C.  P.  479. 

86.  Porter  v.  Hawkins,  27  Mont.  486,  71 
Pac.  664  (holding  that  in  an  action  for  con- 
version against  a  sheriff,  who  sold  as  the 
property  of  plaintiff's  husband  buildings  and 
hay  alleged  to  belong  to  plaintiff,  testimony 
of  her  witness  as  to  where  she  secured  the 
lumber  that  went  into  the  buildings,  what  it 
cost,  and  that  it  had  been  paid  for  by  her, 
was  competent  on  the  question  of  her  owner- 
ship) ;  McDonald  v.  City  Trust,  etc.,  Co.,  39 
Misc.  (N.  Y.)  552,  80  N.  Y.  Suppl.  40'5  (hold- 
ing that  where  an  owner  of  horses  executed 
an  instrmnent  to  plaintiff,  which  was  either 
a  mortgage  or  a  bill  of  sale  of  the  horses, 
but  which  was  not  filed  as  required  by  law, 
and  the  sheriff  levied  upon  them,  and  plaintiff 
sued  for  a  wrongful  levy,  evidence  offered 
by  plaintiff  that  the  owner  of  the  horses  had 
transferred  them  to  him  in  payment  of  the 
loan  was  admissible)  ;  Leibman  v.  Abramson, 
30  Misc.  (N.  Y.)  90,  61  N.  Y.  Suppl.  897 
(holding  that  testimony  of  plaintiff  as  to 
whose  possession  the  goods  were  in  when 
seized  is  competent)  ;  Marcy  v.  Parker,  78 
Vt.  73,  62  Atl.  19  (holding  that  in  trover 
against  a  sheriff  for  the  conversion  of  lumber 
standing  in  the  yard  of  a  third  person,  a 
contract  between  plaintiff  and  the  third  per- 
son giving  plaintiff  title  to  the  lumber  in 
the  yard  until  advancements  made  by  him 
should  be  repaid,  leases  of  the  yard  from  the 
third  person  to  plaintiff,  and  a.  quitclaim 
deed  executed  by  the  third  person,  prior  to 
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the  taking  by  defendant,  conveying  the  yard 
to  plaintiff,  were  admissible  in  evidence,  al- 
though the  third  person  remained  in  posses- 
sion and  control  of  the  premises  until  the 
execution  of  the  quitclaim  deed,  where  there 
was  testimony  showing  that,  when  the  quit- 
claim deed  was  executed,  plaintiff  assumed 
control  of  the  premises  and  took  exclusive 
possession  of  the  lumber,  and  continued  so 
in  possession  until  after  the  lumber  was  taken 
by  defendant  at  the  instance  of  a  creditor 
of  the  third  person ) . 

Instrument  giving  creditor  benefit  of  chat- 
tel mortgage  security. —  An  instrument  exe- 
cuted on  the  same  day  as  a  chattel  mortgage 
made  for  the  benefit  of  creditors,  and  which 
adds  another  creditor  to  those  named  therein, 
and  which  was  duly  recorded,  is  competent 
to  be  offered  in  evidence,  as  a  supplement  to^ 
said  mortgage,  in  an  action  on  an  indemnity 
bond  given  to  the  sheriff  in  attachment.  Par- 
lin,  etc.,  Co.  v.  Hanson,  21  Tex.  Civ.  App. 
401,  53  S.  W.  62. 

87.  Whitaker  v.  Wheeler,  44  111.  440  (hold- 
ing that  declarations  of  defendant  in  the  proc- 
ess made  before  the  levy  and  while  he  was  in 
apparent  possession,  explanatory  of  such  pos- 
session and  in  disparagement  of  any  claim  in 
himself,  were  admissible  in  behalf  of  plain- 
tiff) ;  Leavering  v.  Smith,  115  N.  C.  385,  20 
S.  E.  446. 

88.  Lyons  v.  Hamilton,  69  Iowa  47,  28 
N.  W.  429. 

89.  Pruitt  V.  Gunn,  151  Ala.  651,  44  So. 
569 ;  Cafe  Central  v.  Reordan,  84  N.  Y.  Suppl. 
863,  holding  that,  on  an  issue  as  to  the  owner- 
ship of  liquor  taken  under  execution,  it  was 
proper  to  admit  in  evidence  mortgages  given 
thereon  by  one  who  claimed  to  be  the  owner, 
his  affidavit  attached  to  one  of  them,  and  his 
application  on  a  liquor  tax  certificate. 

90.  Carr  v.  Van  Hoesen,  26  Hun  (N.  Y.) 
316  (holding  that  in  an  action  by  a  general 
assignee  for  the  benefit  of  creditors  to  re- 
cover goods  taken  under  a  warrant  against 
the  assignor,  the  sheriff  might  show  that  the 
assignment  was  fraudulent  and  void  as 
against  attaching  creditors)  ;  Evans  v.  Mat- 
son,  56  Pa.  St.  54. 
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(ill)  Levy  on  Exempt  Property.  In  an  action  against  a  sheriff  for  the 
attachment  of  exempt  property,  plaintiff  may  put  in  evidence  a  demand  made  by 
him  on  the  attaching  creditor  for  the  restoration  of  the  goods,  and  the  latter's 
refusal  to  restore  them,  it  appearing  that  the  sheriff  acted  under  the  creditor's 
direction  and  with  the  understanding  that  he  was  to  be  indemnified  by  the  cred- 
itor. Where  evidence  of  fraudulent  concealment  of  property  on  the  part  of  plaintiff 
in  an  action  against  a  sheriff  for  levying  and  selling  property  exempt  from  execution 
was  admitted  in  mitigation  of  damages,  and,  if  believed,  would,  under  the  charge, 
have  made  the  damages  only  nominal,  it  was  not  error  to  refuse  to  admit  it  in  bar 
of  the  action. 

(iv)  Releasing  Property  Levied  on.  In  an  action  against  a  sheriff  for 
damages  for  releasing  goods  seized  by  him  in  his  possession  on  a  claim  of  ownership 
by  a  third  person,  defendant  may  introduce  evidence  showing  that  defendant  in 
the  process  under  which  the  seizure  was  made  was  not  the  owner  of  the  goods, ''^ 
while  plaintiff  may  introduce  evidence  tending  to  show  that  defendant  in  the 
process  was  the  true  owner. ^* 

(v)  Wrongful  Sale.  Where  an  officer  sells  property  under  a  judgment  in 
attachment  which  is  afterward  set  aside  on  appeal,  he  can,  in  an  action  for  damages, 
show  that  the  proceeds  of  the  sale  were  applied  to  the  payment  of  the  debt  of 
defendant  in  attachment. In  an  action  by  the  owner  of  property  against  an 
officer,  who  attached  and  sold  the  same  as  the  property  of  another,  and  so  stated 
in  his  return  on  the  writ,  evidence  of  plaintiff  to  show  that  the  attachment  had  been 
dissolved  before  the  sale  of  the  property  by  neglect  of  the  officer  to  keep  possession 
was  competent. ®® 

(vi)  Failure  to  Sell  Property  Levied  on.  Where  a  sheriff  is  sued 
for  a  failure  to  sell  property  levied  on  under  execution  he  may  show  that  the 
property  did  not  belong  to  the  execution  debtor,  or  that  plaintiff's  agent  had 
directed  the  proceedings  to  be  stayed. 

(vii)  Taking  Insufficient  Security.  In  an  action  against  an  officer 
for  accepting  insufficient  sureties  on  a  bond,  it  is  competent  for  plaintiff  to  show 
that  he  brought  suit  on  the  bond,  and  had  been  unable  to  reaUze  anything  there- 
from, in  order  to  prove  the  insufficiency  of  such  bond.^^ 

(viii)  False  Return.  A  sheriff  who  is  sued  for  a  false  return  of  nulla  bona 
on  an  execution  may  show  that  the  execution  defendant  was  not  the  owner  of 
property  which  it  is  alleged  that  the  sheriff  should  have  seized  and  apphed  on 
the  execution ;  ^  and  evidence  of  what  was  said  by  the  baiUff ,  to  whom  the  warrant 


Where  the  sheriff  fails  to  show  a  valid 
judgment  on  which  the  execution  was  issued, 
evidence  as  to  the  possession  of  the  property 
at  the  time  of  the  levy  is  properly  excluded. 
Ford  V.  McMaster,  6  Mont.  240,  11  Pac.  669. 
Necessity  for  showing  valid  judgment  see 
supra,  V,  L,  9. 

91.  Mannan  v.  Merritt,  11  Allen  (Mass.) 
582. 

92.  Smith  v.  Emerson,  43  Pa.  St.  456. 

93.  Wadsworth  v.  Walliker,  45  Iowa  395, 
24  Am.  Rep.  788,  51  Iowa  605,  2  N.  W.  420. 

94.  Peck  V.  Manning,  99  N.  C.  157,  5  S.  E. 
743,  holding  that  where  a  sheriff  attempted 
to  justify  the  release  of  property  levied  on, 
by  showing  that  it  had  been  sold  to  a  bank, 
and  the  execution  debtors  admitted  that  a 
bill  of  sale  had  been  given,  but  alleged  tliat 
it  was  to  secure  a  loan,  and  one  of  them  testi- 
fied that  they  regularly  received  notices  from 
the  bank  to  pay  interest  thereon,  such  evi- 
dence was  properly  admitted,  and  that  it  was 
also  competent  to  show  the  relation  which 
the  execution  debtors  bore  to  the  property, 
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by  showing  their  continuous  possession  up 
to  the  time  of  the  levy,  and  that  they,  and 
not  the  person  to  whom  it  was  alleged  to  have 
been  sold,  gave  it  in  to  the  revenue  officers, 
and  paid  the  taxes. 

95.  Ashcraft  i:  Elliott,  38  S.  W.  1062,  18 
Ky.  L.  Rep.  934. 

96.  Jordan  v.  Farnsworth,  15  Gray  (Mass.) 
517. 

97.  Necker  v.  Sedgwick,  36  Pa.  Super.  Ct. 
593. 

98.  State  r.  Kennedy,  8  Rich.  (S.  C.)  206, 
holding  also  that  the  agency  might  be  proved 
bv  parol. 

*99.  Carter  v.  Duggan,  144  Mass.  32,  10 
N.  E.  486. 

1.  Lummis  r.  Kasson,  43  Barb.   (N.  Y.) 

373  (holding  that  in  an  action  against  a 
sheriff  for  making  a  false  return  of  uuUa  bona 
on  an  execution  issued  on  a  jndgnuMit  in  a 
case  in  wliicli  he  had  made  an  attaclnnent  of 
goods  and  received  a  bond  of  indomiiity  from 
plaintilV,  evidera'o  was  admissible  in  his  favor 
to  show  that  the  goods  attached  did  not  be- 
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was  directed,  when  asked  by  plaintiff's  attorney,  before  the  return  of  the  writ,  why 
he  did  not  execute  it,  is  admissible  against  the  sheriff.^ 

(ix)  Escape.  In  an  action  against  an  officer  for  an  escape  on  mesne  process, 
the  admissions  of  defendant  in  the  original  suit  may  be  proved  to  show  a  cause 
of  action  in  such  suit.^ 

4.  Weight  and  Sufficiency  of  Evidence  —  a.  In  General.  The  general  rules 
as  to  the  weight  and  sufficiency  of  evidence  *  govern  in  actions  against  sheriffs 
and  constables  for  official  misconduct  or  defaults,  as  appears  from  a  number  of 
illustrative  cases  cited  in  the  notes  where  the  courts  have  passed  on  the  effect  of 
evidence  adduced  to  establish  the  connection  of  a  sheriff  with  the  acts  of  his 
officer  ^  and  that  a  deputy  was  acting  officially  at  a  particular  time ;  ®  the  existence 
of  a  judgment; '  the  seasonable  delivery  of  process  to  an  officer;  ^  the  non-service 
of  a  summons  or  writ;^  the  ownership  of  property  ;^^  the  bona  fides  of  a  claim  to 
property;  fraud  in  a  transfer  of  property;  the  possession  of  property  at  the 
time  of  a  seizure  thereof;  notice  to  the  sheriff  of  the  existence  of  a  mortgage  on 
the  property  seized ;  that  goods  were  not  fraudulently  intermingled ;  the  taking 
possession  of  property  alleged  to  have  been  seized;  ^®  that  the  sheriff  acted  mali- 
ciously in  seizing  certain  property  under  process;  the  payment  of  money  to  an 
officer  to  release  a  levy;  negligence  in  failing  to  sell  property;  the  existence  of 
a  debt  and  that  such  debt  is  due ;  the  collection  or  receipt  of  money  by  the 
sheriff ;  a  demand  on  the  sheriff  for  money  collected  by  him ;  a  ratification  of 
the  officer's  disposition  of  the  proceeds  of  a  sale;^^  the  execution  and  acceptance 
of  a  bond,^^  and  the  exercise  of  reasonable  care  by  the  officer  in  passing  upon  the 


long  to  the  judgment  debtor,  where  plain- 
tiff had  not  proved  that  the  latter  owned  any 
other  goods  than  those  attached)  ;  Dornin  V. 
McCandless,  146  Pa.  St.  344,  23  Atl.  245,  28 
Am.  St.  Rep.  798  (holding  that  where  it  was 
alleged  that  there  was  property  which  ought 
to  have  been  seized,  and  which  defendant  had 
seized,  but  released,  evidence  showing  the 
true  ownership  of  the  property  in  question 
should  have  been  admitted ) . 

2.  North  V.  Miles,  1  Campb.  389,  10  Rev 
Rep.  710. 

3.  Hart  v.  Stevenson,  25  Conn.  499. 

4.  See  Evidence,  17  Cyc.  753. 

5.  Scott  V.  Marshall,  2  Cromp.  &  J.  238,  1 
L.  J.  Exch.  97,  2  Tyrw.  257. 

6.  Brown  v.  Wallis,  100  Tex.  546,  101  S.  W. 
1070,  12  L.  R.  A.  N.  S.  1019  [affirming  (Civ. 
App.  1906)  101  S.  W.  1068];  Luck  v.  Zapp, 
1  Tex.  Civ.  App.  528,  21  S.  W.  418. 

7.  Tombeckbee  Bank  v.  Godbold,  3  Stew. 
(Ala.)  240,  20  Am.  Dec.  80,  holding  that  a 
memorandum,  signed  by  the  clerk,  of  the 
amount,  parties,  and  date  of  a  judgment  Is 
not  sufficient  evidence  of  the  judgment  to 
sustain  an  action  against  the  sheriff  for  a 
false  return  on  a  fieri  facias  purporting  to 
have  been  issued  by  authority  of  such  judg- 
ment. 

8.  Wilson  V.  Gale,  4  Wend.  (N.  Y.)  623. 

9.  Chetelat  v.  Kelter,  7  Colo.  App.  68,  42 
Pac.  495. 

10.  Pollock  V.  Brennan,  3i9  N.  Y.  Super.  Ct. 
477;  Martin-Brown  Co.  v.  Auld,  (Tex.  Civ. 
App.  1896)  34  S.  W.  1050;  Crowe  v.  Adams, 
21  Can.  Sup.  Ct.  342. 

11.  State  V.  Steele,  108  Mo.  App.  363,  83 
S.  W.  1023. 

12.  Ford  V.  Chambers,  19  Cal.  143. 

13.  Marcy  v.  Parker,  79  Vt.  73,  63  Atl.  19. 
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14.  Coleman  v.  Reel,  75  Iowa  304,  39  N.  W. 
510,  9  Am.  St.  Rep.  484. 

15.  Davis  V.  Stone,  120  Mass.  228. 

16.  Lucas  V.  Sheridan,  124  Wis.  567,  102 
N.  W.  1077. 

17.  Ahearn  v.  Connell,  72  N.  H.  238,  56 
Atl.  189. 

18.  Cafe  Union  v.  Reordan,  84  N.  Y.  Suppl. 
994. 

19.  O'Bryan  v.  Webb,  142  Ala.  259,  37  So 
935,  holding  that  in  an  action  against  a 
sheriff  for  wrongful  failure  to  execute  a  writ 
of  venditioni  exponas,  evidence  that  he  had 
a  reasonable  time  to  make  the  sale  before 
the  destruction  of  the  property  by  fire,  which 
occurred  while  it  was  in  his  possession  ana 
failed  to  do  so,  makes  a  prima  facie  case  for 
plaintiff. 

20.  Johnston  v.  Donaldson,  4  N.  C.  727; 
Howard  v.  Dwight,  8  S.  D.  398,  66  N.  W. 
935. 

21.  Johnston  v.  Donaldson,  4  N.  C.  727. 

22.  Work  V.  Kinney,  7  Ida.  460,  63  Pac. 
596;  Doty  v.  Turner,  8  Johns.  (N.  Y.)  20. 

Time  of  receipt. —  Where  a  sheriff  actually 
levies  an  execution  on  the  property  of  a  de- 
fendant two  months  before  its  return,  and 
then,  seven  months  after  the  writ  is  return- 
able, returns  that  he  has  made  the  amount 
directed  to  be  levied,  such  evidence  is  prima 
facie  sufficient  to  establish  the  fact  that  he 
received  the  money  before  the  commencement 
of  a  suit  brought  against  him  nearly  three 
months  after  the  time  when  the  writ  was 
returnable.  Crane  v.  Dygert,  4  Wend.  (N.  Y.) 
675. 

23.  Currier  v.  Brackett,  18  Me.  59. 

24.  State  v.  Early,  81  Ind.  540. 

25.  Carter  V.  Duggan,  144  Mass.  32,  10 
N.  E.  486.- 
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sufficiency  of  the  sureties;^®  the  value  of  property;  the  possession  of  property 
by  an  officer,^^  or  his  exercise  of  dominion  over  the  same;  the  falsity  of  a  return; 
that  a  debtor  alleged  to  have  escaped  was  in  the  custody  of  the  officer  against 
whom  the  action  for  the  escape  is  brought;  injury  to  plaintiff  by  reason  of  the 
matters  complained  of ;  and  other  matters  tending,  if  established,  to  support 
or  defeat  a  recovery,^^  or  to  indicate  the  amount  which  should  be  recovered  by 
the  successful  party .^^  Where  the  sheriff's  indemnitors  have  been  substituted 
in  an  action  against  the  sheriff  for  the  wrongful  seizure  of  plaintiff's  property, 
proof  of  a  right  to  recover  against  the  sheriff  will  authorize  a  recovery  against  the 
substituted  defendants.^^ 


26.  Edwards-Barnard  Co.  v.  Pflanz,  115  Ky. 
393,  73  S.  W.  1018,  24  Ky.  L.  Rep.  2296. 

27.  State  f.  Steele,  108  Mo.  App.  363,  83 
S.  W.  1023  (holding  that  in  an  action  on  an 
indemnity  bond  to  recover  the  value  of  per- 
sonal property  wrongfully  taken  on  execu- 
tion, evidence  of  the  amount  paid  therefor 
by  claimant,  at  the  time  of  its  purchase, 
which  was  near  the  time  of  conversion,  was 
sufficient  evidence  of  its  value  to  sustain  a 
judgment  for  plaintiff)  ;  Kelly  v.  Mesier,  18 
N.  Y.  App.  Div.  329,  46  N.  Y.  Suppl.  51  (hold- 
ing that  the  amount  bid  at  a  sheriff's  sale 
to  realize  the  amount  of  the  execution  under 
which  he  sold  was  not  conclusive  evidence  of 
the  value  of  the  property  sold,  and  could  not 
control  other  positive  evidence  as  to  its  value). 

An  appraisement  of  property  is  not  conclu- 
sive evidence  of  its  value  in  an  action  against 
the  sheriff  for  failure  to  sell  the  same.  Par- 
sons First  Nat.  Bank  Franklin,  20  Kan. 
264. 

The  return  on  an  attachment  is  sufficient 
evidence  of  the  true  value  of  the  property,  in 
the  absence  of  other  evidence  on  that  point. 
French      Stanley,  21  Me.  512. 

An  officer's  failure  to  return  the  value  of 
property  levied  on  is  not  conclusive  evidence 
against  him  that  it  was  of  sufficient  value 
to  satisfy  the  writ.  Campbell  V.  Pope,  4  Fed. 
Cas.  No.  2,365a,  Hempst.  271. 

28.  Wetherell  v.  Hughes,  45  Me.  61. 

29.  Copley  v.  Rose,  2  N.  Y.  115,. holding 
that  where,  in  an  action  of  trespass  against 
an  officer,  he  testified  that  he  had  made  a  levy 
on  the  property,  and  showed  the  execution 
by  virtue  of  which  he  acted,  there  was  suffi- 
cient evidence  that  he  had  exercised  such 
dominion  over  the  property  as  would  make 
a  trespasser. 

30.  Magne  v.  Seymour,  5  Wend.  (N.  Y.) 
309,  holding  that  'prima  facie  evidence  of  the 
falsity  of  a  sheriff's  return  is  sufficient  to 
put  him  to  proof  of  its  correctness. 

31.  Jackson  v.  Comisky,  30  Misc.  (N.  Y.) 
622,  62  N.  Y.  Suppl.  705. 

32.  Kirksey  v.  Pryor,  13  Ala.  190,  48  Am. 
Dee.  47;  McGuire  v.  Bausher,  57  N.  Y.  App. 
Div.  201,  68  N.  Y.  Suppl.  284. 

33.  Arkansas. —  Haynes  v.  Tunstall,  5  Ark. 
680. 

California. —  Boyd  v.  Desmond,  70  Cal.  250, 
21  Pae.  755. 

Colorado. — Watson  v.  Lederer,  11  Colo. 
577,  19  Pac.  602,  7  Am.  St.  Rep.  263,  1 
L.  R.  A.  854. 

Kentucky. — White  V.  Com.,  3  Dana  461. 


Louisiana. —  Bennet  i*.  Starnes,  8  La.  Ann. 
78. 

Maine. —  Pratt  v.  Bunker,  45  Me.  569. 

Massachusetts. — Riley  v.  Tolman,  181  Mass. 
335,  63  N.  E.  892;  Savage  v.  Darling,  151 
Mass.  5,  23  N.  E.  234;  Bowen  v.  Sanborn, 
1  Allen  389;  Marble  v.  Keyes,  9  Gray  219; 
Goodnow  V.  Willard,  5  Mete.  517. 

Michigan. —  Treat  V.  Dunham,  74  Mich.  114, 
41  N.  W.  876,  16  Am.  St.  Rep.  616. 

Minnesota. — Whitney  v.  Wagener,  84  Minn. 
211,  87  N.  W.  60'2,  87  Am.  St.  Rep.  351. 

Missouri. —  Stevenson  f.  Judy,  49  Mo.  227, 
holding  that  where  plaintiff  in  an  action 
against  a  sheriff  for  failure  to  levy  an  execu- 
tion showed  merely  that  the  sheriff  was  di- 
rected to  levy  on  certain  property,  without 
showing  that  the  execution  defendant  had 
any  interest  in  such  property  subject  to  exe- 
cution, the  proof  was  insufficient  to  put  the 
sheriff  on  his  defense. 

'New  Hampshire.-^  Stevens  v.  Sabin,  20 
N.  H.  529. 

iSfeio  Jersey. —  Bigelow  Co.  v.  Heintze,  53 
N.  J.  L.  69,  21  Atl.  109. 

NeiD  York.—  Cudahv  v.  Rinehart,  60  Hun 
414,  15  N.  Y.  Suppl.  514,  21  N.  Y.  Civ.  Proc. 
52  ^reversed  on  other  grounds  in  133  N.  Y. 
248,  675,  30  N.  E.  1004,  31  N.  E.  444]  ;  Pop- 
kin  V.  Subin,  30  Misc.  773,  62  N.  Y.  Suppl.  480. 

South  Dakota. — Anderson  v.  Medbery,  16 
S.  D.  324,  92  N.  W.  1089. 

Texas.— Tripleti  v.  Morris,  18  Tex.  Civ. 
App.  50,  44  S.  W.  684. 

Virginia. —  Johnston  v.  ]\lacon,  4  Call  367. 

Wisconsin. — 'Rhodes  v.  Stephens,  61  Wis. 
388,  21  N.  W.  239. 

Canada.— Tilt  v.  Jarvis,  5  U.  C.  C.  P.  486; 
Johnson  v.  McDonald,  23  U.  C.  Q.  B.  183. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  295. 

34.  Sherman  r.  Finch,  71  Cal.  68,  11  Pac. 
847  (holding  that  in  trover  against  a  sherifl 
for  conversion  of  chattels,  in  order  to  entitle 
plaintifi'  to  compensation  for  "  time  and 
money  properly  exjiended  in  the  pursuit  of 
the  property,"  as  allowed  by  Civ.  Code,  §  3336, 
the  evidence  must  be  definite  and  certain); 
Stern  r.  Knowlton,  184  Mass.  29,  67  X.  E. 
869;  Moore  r.  Westervelt,  21  N.  Y.  103  [re- 
versing 1  Bosw.  357]  (holding  that  in  an  ac- 
tion against  a  sheriff  for  not  delivering  a 
cargo  of  coal  to  plaintitT.  wlucli  had  been  re- 
plevied, the  bill  of  lading  was  not  pri.  ia  facie 
evidence  of  tlie  quantity  of  coal  aboard  the 
vessel ) . 

35.  Kerner  r.  Boardman.  14  X.  Y.  Suppl. 
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b.  Conclusiveness  of  Offleer's  Return. The  return  of  the  sheriff  is  con- 
clusive against  him,^^  and  he  cannot  be  allowed  to  introduce  evidence  contradicting 
it.^^  And  a  deputy's  return  cannot  be  contradicted  by  either  the  deputy  or  the 
sheriff But  the  return  is  not  conclusive  in  favor  of  the  officer,^^  or  against  the 
party  seeking  to  hold  him  liable  for  an  official  default  or  misfeasance/^  although 
the  officer's  return  has  been  held  to  be  'prima  facie  evidence  in  his  f avor.*^ 

L.  Trial  —  l.  Questions  Proper  For  Determination.  Where,  in  an  action 
against  a  sheriff  for  money  collected  under  a  delinquent  tax  judgment,  the  sheriff 


787  [affirmed  in  133  N.  Y.  539,  30  N.  E. 
1148]. 

36.  Conclusiveness  of  return  as  against 
sureties  of  officer  see  infra,  X,  H,  13,  d,  (ii) . 

37.  California. —  Harvey  v.  Foster,  64  Cal. 
296,  30  Pac.  849. 

Colorado. —  Bishop  v.  Poundstone,  11  Colo. 
App,  73,  52  Pac.  222. 

Illinois. —  Major  v.  People,  40  Il-l.  App. 
323. 

Maine. —  Allen  v.  Doyle,  33  Me.  420. 
Massachusetts. —  Boynton    v.   Willard,  10 
Pick.  166. 

Pennsylvania.— Welsh  v.  Bell,  32  Pa.  St. 
12;  Paxton  v.  Steckel,  2  Pa.  St.  93;  Shewel 
V.  Fell,  3  Yeates  17. 

Vermont. —  Parker  v.  Peabody,  56  Vt. 
221. 

United  States. —  Hardesty  v.  Pyle,  15  Fed. 
778. 

Canada.—  Phelp  f.  McDonell,  6  U.  C.  Q.  B. 
O.  S.  258. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  296. 

The  enumeration  of  the  articles  attached 
in  the  sheriff's  return  to  a  writ  of  attach- 
ment is  not  conclusive  against  him  in  an 
action  by  the  owner  of  the  property  to 
recover  damages  for  the  taking  of  such  ar- 
ticles. Baker  v.  Seavey,  163  Mass.  522,  40 
N.  E.  863,  47  Am.  St.  Eep.  475. 

In  an  action  for  failure  to  allow  a  debtor's 
claim  of  exemptions  the  officer  is  not  con- 
cluded by  his  return  but  may  show  that 
the  property  claimed  as  exempt  did  not  be- 
long to  the  execution  debtor.  State  v. 
Springate,  51  Mo.  App.  619. 

38.  Alabama. — •  Burns  V.  Taylor,  3  Port. 
187. 

Maine.— Allen  v.  Doyle,  33  Me.  420; 
Haynes  v.  Small,  22  Me.  14. 

Massachusetts. —  Canada  v.  Southwick,  16 
Pick.  556;  Denny  v.  Willard,  11  Pick.  519, 
22  Am.  Dec.  389;  Boynton  v.  Willard,  10 
Pick.  166. 

New  York. —  Kuhlman  v.  Orser,  5  Duer 
242;  Townsend  V.  Olin,  5  Wend.  207. 

Pennsylvania. —  McClelland  v.  Slingluff,  7 
Watts  &  S.  134,  42  Am.  Dec.  224  [followed 
in  Kintzing  v.  McElrath,  5  Pa.  St.  467]; 
Shewel  v.  Fell,  4  Yeates  47;  Clevenger's 
Estate,  1  Lane.  L.  Rev.  277,  6  L.  T.  N.  S. 
136. 

Texas. —  Rankin  v.  Jones,  (Civ.  App.  1899) 
53  S.  W.  583;  McKee  v.  Le  Gette,  1  Tex. 
App.  Civ.  Cas.  §  1144. 

United  States. —  Duryee  v.  Webb,  8  Fed. 
Cas.  No.  4,198,  16  Conn.  558  note. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  296. 
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A  necessary  implication  from  the  return 
cannot  be  contradicted  by  the  sheriff.  Kuhl- 
man V.  Orser,  5  Duer   (N,  Y.)  242. 

Evidence  not  inconsistent  with  return. — 

Where  a  sheriff's  return  shows  that  he  holds 
the  attached  property  subject  to  the  order 
of  the  court,  evidence  that  the  property  is 
held  by  a  receiptor  under  the  direction  of 
the  creditor  is  not  inadmissible  as  contradict- 
ing the  return.  Citizens'  Nat.  Bank  v. 
Loomis,  100  Iowa  266,  69  N.  W.  443,  62 
Am.  St.  Rep.  571.  One  who  is  sued  in  the 
capacity  of  sheriff  for  taking  an  insufficient 
replevin  bond  may  show  hj  parol  evidence 
that  he  was  only  a  deputy,  and  acted  as  such 
when  he  took  the  bond,  although  afterward, 
in  returning  final  execution  on  the  replevin 
bond,  he  described  himself  as  sheriff,  the 
facts  being  that  he  was  first  deputy  and 
afterward  sheriff.  Murrell  v.  Smith,  3  Dana 
(Ky.)  462.  In  defense  of  an  action  against 
a  sheriff'  by  a  stock-holder  of  a  manufactur- 
ing corporation,  for  arresting  him  on  an  exe- 
cution against  the  corporation,  it  may  be 
shown  that  he  was  a  stock-holder,  although 
the  return  on  the  execution  states  that  he 
was  arrested  as  "  now  or  formerly  an  officer 
of  the  within  named  corporation."  Rich- 
mond V.  Willis,  13  Gray  (Mass.)  182.  An 
officer's  return  that  he  has  attached  property 
does  not  preclude  him  from  showing  that 
such  property  did  not  belong  to  defend- 
ant in  attachment.  Canada  v.  Southwick,  16 
Pick.  (Mass.)  556;  Buffalo  Third  Nat.  Bank 
V.  Elliott,  42  Hun  (N.  Y.)  121  [affirmed  in 
114  N.  Y.  622,  21  N.  E.  416].  Evidence 
that  an  officer  did  not  remove  property  does 
not  necessarily  contradict  his  return  that  he 
attached  the  same.  Boynton  v.  Willard,  10 
Pick.  (Mass.)  166. 

39.  Gardner  v.  Hosmer,  6  Mass.  325. 

40.  Gardner  v.  Hosmer,  6  Mass.  325;  Shel- 
done  V.  Paine,  10  N.  Y.  398. 

Showing  as  to  official  character. —  Where  a 
constable  sometimes  acted  as  a  deputy  sher- 
iff, but  only  when  specially  deputized,  a  re- 
turn made  by  him  as  deputy  is  not  conclu- 
sive on  the  sheriff  that  he  was  authorized  to 
act  as  deputy  in  that  particular  case.  Pat- 
terson V.  Britt,  33  N.  C.  383. 

41.  Raker  v.  Bucher,  100  Cal.  214,  34  Pac. 
654,  849;  Dreese  v.  Keller,  66  Kan.  313,  71 
Pac.  520;  Whithead  v.  Keyes,  3  Allen  (Mass.) 
495,  81  Am.  Dec.  672;  Barrett  V.  Copeland, 
18  Vt.  67,  44  Am.  Dec.  362. 

42.  Wilkie  v.  Hall,  15  Conn.  32;  Browning 
V.  Flanagin,  22  N.  J.  L.  567;  Phillips  V. 
Elwell,  14  Ohio  St.  240,  84  Am.  Dec.  373. 

43.  Vaughan  v.  Warnell,  28  Tex.  119. 

44.  See,  generally.  Trial. 
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claims  the  right  to  withhold  a  part  of  the  fund  for  costs,  the  question  of  his  right 
thereto  may  be  properly  determined.*^  Where  a  sheriff  is  sued  for  not  keeping 
attached  goods,  so  that  they  might  be  forthcoming  to  satisfy  an  execution,  and 
he  shows  in  defense,  for  the  purpose  of  proving  a  dissolution  of  the  attachment, 
that  the  estate  of  the  judgment  debtor  was  assigned  before  judgment,  plaintiff 
cannot  be  permitted  to  contest  the  validity  of  the  assignment  by  showing 
irregularities  in  the  proceedings  had  against  the  debtor  under  the  insolvent  law.*® 

2.  Order  of  Proof. At  the  trial  of  an  action  against  an  officer  for  taking 
property  which  plaintiff  claims,  on  levy  of  an  execution  against  another,  on  plain- 
tiff adducing  evidence  of  his  right  to  the  property,  if  the  officer  relies  on  the  fact 
that  the  property  was  in  the  possession  of  such  other  person  at  the  time  of  the 
taking,  he  must  adduce  evidence  to  show  that  it  was  in  such  possession,  under 
circumstances  raising  a  presumption  of  ownership  in  such  person;  and  plaintiff, 
in  reply  thereto,  if  he  relies  upon  an  affidavit  claiming  the  property  under  the 
statute,  or  upon  notice,  must  then  prove  the  same.*^  In  trespass  against  a  person 
for  entering  plaintiff's  premises,  defendant  cannot  introduce  in  evidence  an  execu- 
tion against  plaintiff  and  a  written  authority  from  a  sheriff,  empowering  him  to 
levy  the  execution  on  the  property  of  plaintiff,  without  first  introducing  evidence 
to  show  that  the  person  from  whom  he  received  the  authority  was  then  the  sheriff.*^ 

3.  Questions  For  Court  and  Jury.^^  It  is  for  the  jury  to  pass  upon  disputed 
questions  of  fact  arising  upon  the  trial,^^  but  questions  of  law  must  be  passed 


45.  San  Antonio  V:  Campbell,  (Tex.  Civ. 
App.  1900)  56  S.  W.  130. 

46.  Grant  v.  Lyman,  4  Mete.  (Mass.)  470. 

47.  See,  generally,  Teial. 

48.  Perkins  v.  Zarracher,  32  Minn.  71,  19 
N.  W.  385,  holding  that  plaintiff  need  not 
make  such  proof  as  part  of  his  case  in  chief. 

49.  Calvert  v.  Stone,  10  B.  Mon.  (Ky.)  152. 

50.  See,  generally,  Teial. 

51.  Ato&awia.— O'Bryan  v.  Webb,  142  Ala. 
259,  37  So.  935  (holding  that  whether  a 
sheriff  used  reasonable  care  in  keeping  prop- 
erty levied  on  was  a  question  for  the  jury)  ; 
O'Connor  Min.,  etc.,  Co,  v.  Dickson,  112  Ala. 
304,  20  So.  413  (holding  that  whether  a 
writ  was  delivered  to  a  sheriff  was  a  ques- 
tion for  the  jury)  ;  Harris  V.  Russell,  93 
Ala.  59,  9  -So.  541  (holding  that  where,  in 
trespass  against  the  sheriff  and  two  different 
attaching  creditors  and  the  sureties  on  their 
indemnifying  bonds,  the  sheriff's  returns  on 
the  writs  of  attachment  showed  that  the 
attachments  were  levied  on  different  goods, 
while  the  sheriff  testified  that  they  were 
levied  at  the  same  time  on  the  same  goods, 
it  was  for  the  jury  to  determine  whether 
there  was  one  levy  on  all  the  goods,  and 
whether  defendants  were  therefore  liable  as 
joint  trespassers). 

Colorado. —  Duncan  v.  Burchinell,  14  Colo. 
App.  471,  61  Pac.  61,  holding  that  whether 
a  return  of  exempt  property  levied  on  was 
tendered  within  a  reasonable  time  was  a 
question  for  the  jury. 

Delaware. —  State  v.  Genimill,  1  Iloust,  9, 
holding  that  in  an  action  for  negligence  in 
executing  a  fieri  facias  it  was  a  question  for 
the  jury  whether  the  neglect  of  tiie  officer 
to  levy  on  articles  of  a  perishable  nature 
caused  any  damage  to  plaintifi". 

Illinois.— ^WhwY  v.  Turner,  39  111.  App. 
526,  holding  that  in  an  action  for  damages 
against  one  who  was  claimed  to  have  assisted 


a  constable  in  a  wrongful  seizure  of  goods, 
the  question  whether  defendant  aided  him 
was  for  the  jury. 

Kentucky. —  Thome  v.  Haley,  1  Dana  268, 
holding  that  in  an  action  against  a  sheriff 
by  an  execution  creditor  for  failure  to  sell 
property  levied  on,  the  question  whether  the 
property  alleged  to  belong  to  defendant  in 
the  execution  was  liable  to  the  levy  or  not 
was  for  the  jury. 

Maryland. —  Mark  v.  Lawrence,  5  Harr.  & 
J.  64,  holding  that  whether  a  sherift'  had 
been  guilty  of  fraud  in  the  sale  of  certain 
property  was  a  question  for  the  jury. 

Massachusetts. —  Stearns  v.  Dean,  129 
Mass.  139,  holding  that  it  was  for  the  jury 
to  determine  whether  an  officer  attached  and 
assumed  dominion  over  certain  property. 

Minnesota. —  Kloos  v.  Gatz,  97  Minn.  167, 
105  N.  W.  630  (holding  that,  in  an  action 
for  a  wrongful  levy  upon  wheat,  it  was  for 
the  jury  to  determine  the  sheriff's  intention 
or  purpose  in  consenting  that  the  wheat 
might  be  threshed  while  refusing  to  release 
the  levy)  ;  Ohlson  v.  Manderfeld,  28  Minn. 
390,  ION.  W.  418  (holding  that  whether  there 
was  such  possession  of  property  as  to  make 
a  statutory  affidavit  by  a  claimant  necessary 
was  a  question  for  the  jury)  ;  Tullis  Orth- 
wein,  5  Minn.  377  (holding  that  whether  a 
sheriff  was  guilty  of  unreasonable  neglect  in 
making  an  inventory  of  property  levied  on 
was  a  question  for  the  jury). 

Missouri. — State  v.  Rainey,  99  Mo.  App.  218, 
73  S.  W.  250,  holding  that'whothor  an  execu- 
tion was  returned  unexecuted  by  order  of  plain- 
tiff's attorney  was  a  questicni  for  the  jury. 

Nebraska. — Norwegian  Plow  Co.  r.  Haines, 
21  Nebr.  689,  33  N.  W.  475.  holding  that  in 
an  action  for  a  wrongful  levy,  whether  it 
was  the  intention  of  the  officer  to  levy  only 
on  property  belonging  to  the  judgment  debtor 
was  a  question  for  the  jury. 
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upon  by  the  court  and  it  is  error  to  leave  them  to  the  determination  of  the  jury; 


'New  Hampshire. —  Ahearn  Connell,  72 
N.  H.  238,  56  Atl.  189  (holding  that  where 
an  attachment  was  maliciously  levied  on  ex- 
empt property  of  a  married  woman,  under 
such  circumstances  as  would  justify  an  in- 
ference that  she  would  thereby  be  made  men- 
tally distressed  and  sick  from  exposure  to  in- 
clement conditions  of  the  weather,  and  she 
was  made  sick  upon  such  exposure,  the  ques- 
tion whether  the  levy  of  the  attachment  was 
the  proximate  cause  of  her  injury  was  for 
the  jury)  ;  Taylor  V.  Jones,  42  N.  H.  25 
(holding  that  where  a  third  person's  goods 
were  so  intermingled  with  those  of  a  debtor 
that  a  sheriff  having  an  attachment  against 
the  latter  was  unable  to  distinguish  them 
ffom  those  of  the  debtor,  in  an  action  of 
trespass  by  such  third  person  against  the 
sheriff,  it  was  for  the  jury  to  determine 
whether  a  refusal  to  surrender  the  goods  on 
demand  made  or  an  offer  to  point  them  out, 
and  a  subsequent  sale  thereof  under  process, 
rendered  the  original  taking  by  the  sheriff 
a  trespass). 

New  York. —  Moore  v.  Westervelt,  21  N.  Y. 
103  [reversing  2  Duer  59]  (holding  that 
whether  a  sheriff  was  guilty  of  negligence  in 
not  taking  proper  precautions  for  the  security 
of  a  vessel  was  a  question  for  the  jury)  ; 
Feinberg  v.  Allen,  118  N.  Y.  App.  Div.  497, 
103  N.  Y.  Suppl.  339  (holding  that  in  an 
action  for  conversion  of  wood,  which  it  was 
claimed  defendant  as  sheriff'  wrongfully  levied 
on  and  sold  under  an  execution  against  plain- 
tiff's wife,  the  question  whether  defendant, 
after  making  the  levy,  relied  on  plaintiff's 
statement  that  he  was  not  the  owner  of  the 
wood  in  having  it  measured,  appraised,  and 
sold  was  for  the  jury)  ;  Blair  V.  Flack,  62 
Hun  509,  17  N.  Y.  Suppl.  64  (holding  that 
the  ownership  of  certain  property  was  a  ques- 
tion for  the  jury)  ;  Baker  v.  Brintnall,  52 
Barb.  188  (holding  that  in  an  action  for  re- 
turning an  execution  unsatisfied  when  the 
same  might  have  been  collected,  the  question 
whether  defendant  in  the  execution  had 
sufficient  property  to  pay  the  same  was  for 
the  jury)  ;  Moriarity  v.  Wagner,  84  N.  Y. 
Suppl.  864  (holding  that  where  a  warrant 
for  the  removal  of  the  property  of  a  tenant 
directed  the  officer  to  remove  the  tenant's 
property  "  from  the  store  floor "  of  certain 
premises,  and  in  an  action  against  the  officer 
for  the  loss  of  plaintiff's  property  so  removed, 
plaintiff's  evidence  tended  to  show  that  de- 
fendant entered  and  removed  such  property 
from  a  part  of  the  building  other  than  the 
"  store  floor,"  the  question  whether  the  prop- 
erty lost  was  so  wrongfully  removed  was  for 
the  jury) . 

Oregon. —  Moore  V.  Floyd,  4  Oreg.  101, 
holding  that  in  an  action  against  a  sheriff 
for  refusing  to  levy  on  property  sold  by  a 
debtor,  the  possession  of  which  he  retained, 
the  question  of  good  faith  should  have  been 
submitted  to  the  jury. 

Utah.— Snell  v.  Crowe,  3  Utah  26,  5  Pac. 
522,  holding  that  where,  in  an  action  against 
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a  constable  for  the  taking  and  detention  of 
certain  personalty,  plaintiff  alleged  that  de- 
fendant took  possession  of  his  place  of  busi- 
ness and  closed  it,  thereby  suspending  his 
business,  to  his  damage,  the  questions  whether 
plaintiff  was  at  the  time  of  the  injury  occupy* 
ing  the  building,  and  whether  defendant  as 
an  officer  excluded  him  from  it  more  than 
he  need  have  done,  were  for  the  jury. 

Vermont. —  Spalding  v.  Stewart,  38  Vt.  78 
(holding  that  where  defendant,  as  sheriff,  at- 
tached a  wagon  really  belonging  to  plaintiff 
as  the  property  of  a  third  person,  and  the 
evidence  tended  to  show  that  subsequently 
plaintiff  told  defendant,  in  answer  to  a  ques- 
tion as  to  what  plaintiff  claimed  in  regard 
to  the  wagon,  that  all  he  asked  was  to  have 
it  returned  to  such  third  person,  or  to  the 
place  from  whence  defendant  took  it,  which 
defendant  did  the  next  morning,  such  third 
person  assisting  him,  the  question  whether 
it  was  the  understanding  that  such  return 
was  to  be  a  discharge  of  all  claim  plaintiff 
had  on  defendant  for  the  taking  and  detention 
of  the  wagon,  as  well  as  the  wagon  itself, 
was  for  the  jury)  ;  Bourne  V.  Merritt,  22  Vt. 
429  (holding  that  whether  or  not  a  certain 
person  had  a  speeial  interest  in  property 
levied  on  was  a  question  for  the  jury). 

Virginia. —  Shearer  v.  Taylor,  106  Va.  26, 
55  S.  E.  7,  holding  that  whether  there  had 
been  any  damage  to  property  while  detained 
under  a  wrongful  seizure  was  a  question  for 
the  jury. 

United  States. —  Grothgar  v.  Lewis,  100 
Fed.  326,  40  C.  C.  A.  382,  holding  that  in 
an  action  against  a  sheriff  for  dismantling 
a  ship  in  levying  an  attachment,  the  ques- 
tion whether  the  ship  could  have  been  re- 
paired at  a  reasonable  cost  was  for  the 
jury. 

England. —  Fermor  v.  Phillips,  Holt  N.  P. 
537,  3  E.  C.  L.  213,  holding  that  whether  a 
certain  person  acted  under  the  sheriff's  au- 
thority was  a  question  for  the  jury. 

Canada. —  McLean  v.  Hannon,  3  Can.  Sup. 
Ct.  706,  holding  that  whether  plaintiff  had 
shown  title  to  or  a  right  to  possession  of 
certain  goods  was  a  question  for  the  jury. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables,"  §  309. 

Whether  a  sheriff  has  used  reasonable  dili- 
gence in  endeavoring  to  arrest  a  debtor  upon 
execution  is  a  mixed  question  of  law  and 
fact.    Hopkinson  v.  Holmes,  18  Vt.  18. 

52.  Bevan  v.  Byrd,  48  N.  C.  397  (holding 
that  in  an  action  against  a  constable  for  mis- 
conduct in  a  sale  under  execution,  the  ques- 
tion whether  or  not  the  property  levied  on 
was  properly  sold  was  for  the  court)  ;  Com.  V. 
Vandyke,  57  Pa.  St.  34  ( holding  that  whether 
an  indemnifying  bond  tendered  a  sheriff  by 
plaintiff  in  execution  was  reasonable  in  amount 
ought  not  to  be  broadly  submitted  to  a  jury 
without  instructions,  in  an  action  against 
the  sheriff  for  a  false  return  of  nulla  bona, 
but  it  was  a  question  for  the  court,  leaving 
the  facts,  if  in  dispute,  to  the  jury). 
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Neither  is  it  proper  to  submit  to  the  determination  of  the  jury  a  matter  as  to 
which,  under  the  evidence,  there  is  no  uncertainty.^^ 

4.  Instructions.^^  The  court  should  explain  to  the  jury  the  character  of  the 
action,^^  and  properly  instruct  them  as  to  the  legal  principles  governing  the  right 
of  the  complaining  party  to  a  recovery,^®  the  issues  which  are  presented  for  their 


53.  Briggs  v.  Taylor,  28  Vt.  180  (holding 
that  where  a  carriage,  wagon,  and  sleighs, 
which  were  not  past  use,  were  attached  and 
allowed  by  the  sheriff  to  remain  during  the 
winter  in  the  open  fields,  wholly  exposed  to 
the  weather,  for  which  no  excuse  was  offered, 
except  the  difficulty  of  finding  a  place  for 
them  under  cover,  it  was  error,  in  an  action 
on  the  case  against  the  sheriff,  to  submit 
to  the  jury  the  question  whether  the  officer 
exercised  proper  care;  but  the  jury  should 
have  been  instructed  that  he  was  liable  for 
the  damage  done  to  the  property)  ;  Strong 
17.  Bradley,  14  Vt.  55  (holding  that  if  in- 
structions given  by  the  creditor  with  regard 
to  collecting  an  execution  would  in  any  sense 
influence  the  conduct  of  the  officer,  his  acts 
must  be  referred  to  them,  in  the  absence  of 
positive  proof  to  the  contrary,  and  the  point 
whether  he  was  or  was  not  actuated  by  the 
instructions  should  not  in  such  case  be  sub- 
mitted to  the  jury). 

54.  See,  generally,  Trial. 

55.  Goldstein  v.  Abramson,  86  N.  Y.  Suppl. 
30,  where  the  instructions  given  were  held 
erroneous  because  failing  to  explain  with  suf- 
ficient clearness  the  character  of  the  action. 

56.  California. —  Zaro  v.  Dakan,  76  Cal. 
565,  18  Pac.  680,  holding  that  in  an  action 
against  a  sheriff  for  seizing,  as  property  of 
a  third  person,  goods  claimed  by  plaintiff,  it 
was  error  to  charge  that  the  verdict  must 
be  for  plaintiff  if,  at  the  time  of  the  levy, 
he  was  owner  or  in  possession,  as  ownership 
was  the  point  in  issue,  and  possession  merely 
evidence  of  title. 

Colorado. —  Autrey  v.  Wright,  4  Colo.  App. 
179,  35  Pac.  186,  holding  that  where,  in  an 
action  against  a  sheriff  for  the  seizure  under 
attachment  of  exempt  property,  it  appeared 
that  the  property  was  mortgaged,  the  jury 
should  have  been  instructed  that,  if  the  mort- 
gagee was  in  possession  at  the  time  of  the 
seizure,  plaintiff,  the  mortgagor,  could  not 
recover,  as  in  such  case  he  would  have  no 
title. 

Connecticut. —  Boseli  v.  Doran,  62  Conn. 
311,  25  Atl.  242,  holding  that  in  an  action 
by  the  trustee  of  an  insolvent  against  a  sher- 
iff' for  failing  to  deliver  to  plaintiff"  the  pro- 
ceeds of  an  attachment  levied  within  sixty 
days  before  the  insolvent  proceedings  were 
begun,  as  required  by  Gen.  St.  (1888)  §  523, 
defendant  could  not  complain  of  an  instruc- 
tion that  if  defendant,  knowing  of  the  as- 
signment of  insolvency,  failed  to  deliver  the 
property  to  plaintiff,  but  sold  it  under  the 
execution,  and  paid  the  proceeds  to  the  at- 
taching creditor  he  was  liable,  but  he  was 
not  liable  if  he  made  the  payment  in  igno- 
rance of  such  facts. 

Kentucky. —  Tudor  v.  T^wis,  3  Mete.  378 
(holding  that  the  fact  tliat  the  degree  of  mis- 
conduct and  negligence  charged  in  the  peti- 


tion and  put  in  issue  by  the  answer  was  not 
the  proper  test  did  not  relieve  the  court  from 
the  duty  of  defining  what  amount  of  negli- 
gence was  necessarv  to  charge  the  sheriff)  ; 
Nelson  v.  Terry,  56  S.  W.  672,  22  Ky.  L. 
Rep.  Ill  (holding  that  where  plaintiff  claimed 
in  his  pleading  only  a  mortgage  lien  on  the 
property  on  which  the  execution  was  levied, 
the  court  properly  instructed  the  jury  that 
plaintiff  had  a  prior  lien  thereon,  if  there 
was  a  valuable  consideration  for  the  mort- 
gage, and  to  find  for  defendant  if  there  was 
no  consideration  for  the  mortgage,  no  claim 
as  purchaser  being  asserted  by  plaintiff,  and 
there  being  therefore  no  issue  as  to  the  valid- 
ity of  a  sale,  because  of  the  failure  of  the 
purchaser  to  take  possession). 

Michigan. —  Wheeler  v.  Wallace,  53  Mich. 
355,  19  N.  W.  33,  holding  that  in  an 
action  against  a  sheriff  for  wrongful  sale, 
an  instruction  that  if  the  jury  should  find 
that  through  plaintiff's  fault  the  property 
did  not  bring  its  full  value  he  could  not 
complain,  was  error,  as  plaintiff,  being  in 
no  manner  responsible  for  the  sale,  was 
chargeable  with  no  fault  in  respect  to  it, 
unless  he  actively  interfered  to  prevent  a  sale 
for  fair  value. 

Minnesota. —  Hopkins  v.  Swensen,  41  Minn. 
292,  42  N.  W.  1062,  holding  that  in  an  action 
against  a  sneriff  for  levying  on  plaintiff's 
personal  property  under  an  execution  against 
another  person,  plaintiff  being  present  at  the 
time  the  sheriff  took  the  goods,  a  charge  to 
the  jury  that,  to  entitle  plaintiff  to  a  verdict, 
she  must  prove,  not  only  that  the  goods  were 
hers,  but  "  that  at  the  time  they  w^ere  taken 
she  asserted  her  title  thereto,"  was  errone- 
ous, because  it  omitted  the  essential  element 
of  an  estoppel,  that  the  sheriff  was  influ- 
enced by  her  silence. 

South  Dakota. —  Fodness  v.  Juelfs,  13  S.  D, 
145,  82  N.  W.  396,  holding  that  in  an  action 
against  a  sheriff  for  a  wrongful  execution 
sale,  it  was  proper  to  instruct  that,  if  tlie 
jury  found  plaintiff  to  have  been  the  owner 
of  personal  property  wrongfully  taken  or  in 
possession  thereof  at  the  time  of  taking,  she 
was  entitled  to  recover,  since  possession  was 
presumptive  evidence  of  ownership  against  all 
persons  not  themselves  owners. 

Teojas.— Purnell  v.  Gandy,  46  Tex.  190. 
holding  that  in  a  suit  against  an  officer  for 
seizing  property  claimed  as  belonging  to  the 
estate  of  a  |3orson  against  whom  proceedings 
in  bankru]"»tey  were  taken,  where  there  was 
evidence  tending  to  sliow  that  the  gooils 
seized  had  iteen  conveyed  by  the  bankruj^t  in 
violation  of  the  provisions  of  the  bankrupt 
law,  it  was  error  to  refuse  instructions  asked 
by  defendant,  informing  the  jury  of  the 
terms  and  provisions  ot  the  bankrupt  law, 
apparently  violated  by  tl.e  bankrupt,  as  to 
the  goods  so  seized. 
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consideration,^^  the  questions  which  are  involved  therein/^  the  matters  proper  to  be 
considered  in  deciding  those  questions,^'^  and  the  measure  and  elements  of  damages/^ 


C7#a7i.~  Spalding  i?.  Allied,  23  Utah  354, 
64  Pae.  1100,  holding  that  where  the  owner- 
ship and  possession  of  personal  property  were 
in  issue,  as  in  an  action  for  conversion  by  a 
sheriff  acting  under  a  writ  not  directed 
against  plaintiff,  instructions  that,  as  a  mat- 
ter of  law,  the  writ  justified  the  sheriff  in 
taking  and  selling  the  property  not  claimed 
by  plaintiff'  as  his  individual  property,  and 
that  the  justification  of  the  sheriff  justified 
all  those  acting  or  claiming  under  him  as  to 
all  property  not  proved,  by  the  preponderance 
of  the  evidence,  to  be  the  individual  property 
of  plaintiff,  were  erroneous,  and  might  be 
taken  advantage  of  by  a  general  exception. 

Yermont. —  Strong  v.  Bradley,  14  Vt.  55, 
holding  that  where  the  creditor,  in  commit- 
ting an  execution  to  a  sheriff  for  collection, 
gave  written  instructions,  and  on  the  trial  of 
an  action  against  the  officer  for  neglect  in 
collecting  the  same  the  instructions  were  re- 
lied on  by  way  of  defense,  it  was  the  duty  of 
the  court  to  direct  the  jury  in  regard  to  the 
legal  effect  of  such  instructions. 

Wisconsin. —  Lucas  v.  Sheridan,  124  Wis. 
567,  102  K  W.  1077,  holding  that  in  an  ac- 
tion against  a  sheriff  and  under-sheriff  for 
conversion  of  personal  property  belonging  to 
plaintiff",  and  located  in  a  house-boat  levied 
on,  an  instruction  that  if  the  man  in  charge 
of  the  boat  knew  that  plaintiff  was  the  owner, 
or  if  at  the  time  he  was  so  informed  by  plain- 
tiff, and  he  forbade  plaintiff  to  take  the  prop- 
erty, such  denial  of  plaintiff's  right  was  a 
denial  by  defendants,  and  amounted  to  a  con- 
version, entitling  plaintiff  to  recover  was 
proper,  as  was  also  an  instruction  that  if, 
after  the  conversion,  and  before  defendants' 
offer  to  return  the  property  to  plaintiff,  it 
was  materially  injured,  by  rain  or  otherwise, 
or  had  been  in  part  carried  away  by  persons 
unknown,  plaintiff  was  not  bound  to  accept 
such  return,  but  was  entitled  to  recover  the 
reasonable  value  of  the  property. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  310. 

57.  Acton  V,  Knowles,  14  Ohio  St.  18  (hold- 
ing that  where,  in  an  action  for  a  false  re- 
turn by  a  sheriff  on  an  execution,  which  re- 
cited that  the  property  had  been  previously 
levied  on  by  a  former  sheriff,  the  answer 
affirmed  the  truth  of  the  return  and  averred 
that  the  property,  when  the  return  was  made, 
was  subject  to  a  subsisting  levy  made  by 
a  former  sheriff,  an  instruction  assuming  the 
continued  vitality  of  the  levy  as  a  necessary 
element  of  the  defense,  presented  the  true 
scope  and  effect  of  the  issue  joined  between 
the  parties)  ;  Abbott  v.  Kimball,  19  Vt.  551, 
47  Am.  Dec.  708  (holding  that  where  an  at- 
taching creditor  was  sued  jointly  with  the 
sheriff  in  trover  for  property  attached,  the 
mere  joining  with  the  sheriff  in  a  special 
plea,  where  there  was  also  a  general  several 
plea  on  the  record,  would  not  involve  the 
creditor  with  the  officer,  or  excuse  the  court 
from  giving  proper  instructions  to  the  jury 
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as  to  all  the  points  in  the  case  as  to  both 
defendants,  considered  separately,  whether  in- 
structions were  particularly  requested  on  all 
the  points  or  not) . 

58.  Hopkins  v.  Gary,  7  Ala.  46,  holding 
that  in  a  proceeding  against  a  sheriff  for 
failure  to  exercise  due  diligence  to  make  the 
money  on  an  execution  placed  in  his  hands 
for  collection,  it  was  not  error  to  instruct, 
without  explanation,  that  the  question 
whether  defendant  was  sheriff  was  involved 
in  the  issue  to  be  tried,  and,  unless  it  was 
proved,  the  finding  should  be  in  his  favor. 

Charge  held  proper. —  Where  in  an  actioD 
by  the  trustee  of  an  insolvent  estate  against 
the  sheriff,  for  selling  property  levied  on 
within  sixty  days  prior  to  the  assignment, 
the  court,  after  instructing  that  the  burden 
was  on  plaintiff  to  show  that  the  debtor  was, 
at  the  date  of  the  assignment,  the  owner  of 
the  property  in  question,  instructed  as  fol- 
lows :  "  If  you  find,  upon  the  evidence  that 
the  sale  in  question  was  merely  colorable  and 
not  made  in  good  faith,  or  was  not  accom- 
panied or  followed  by  any  change  of  possession, 
or  use,  then  you  will  find  that  issue  for  the 
plaintiff ;  if  you  find  that  it  was  made  in 
good  faith  and  was  accompanied  and  followed 
by  an  actual  change  of  possession,  then  you 
will  find  that  issue  for  the  defendant,"  de- 
fendant had  no  just  ground  to  complain  of 
the  instruction  because  of  the  court's  failure 
to  charge  that  the  claimed  possession  of  the 
property  by  the  vendor  might  be  explained. 
Boseli  V.  Doran,  62  Conn.  311,  25  Atl.  242. 

59.  Sexton  i^.  McDowd,  38  Mich.  148,  hold- 
ing that  in  a  suit  against  a  sheriff  for  the 
conversion  of  an  article  seized  under  a  writ 
of  replevin,  the  special  verdict  rendered  in 
the  replevin  suit,  that  defendant  was  not  in 
possession  when  the  article  was  demanded  or 
suit  was  brought,  would  not  warrant  an  in- 
struction that  the  right  of  plaintiff  in  re- 
plevin had  been  adversely  decided  by  it,  and 
that  evidence  to  the  contrary  need  not  be 
considered. 

60.  Com.  V.  Burnett,  44  S.  W.  966,  19  Ky. 
L.  Rep.  1836  (holding  that  where  in  an  action 
on  an  indemnity  bond  given  a  sheriff  before 
levy  of  executions,  plaintiff  claimed  he  had 
paid  certain  amounts  on  the  judgments  which 
were  not  credited  on  the  executions,  the  jury 
should  have  been  instructed  that,  if  plaintiff 
was  entitled  to  credit  on  the  executions  for 
any  greater  sums  than  were  given,  they 
should  find  for  him  for  such  amounts)  ; 
Hears  V.  Cornwall,  73  Mich.  78,  40  N.  W. 
931;  Perry  v.  Carr,  42  Vt.  50;  Shearer  v. 
Taylor,  106  Va.  26,  55  S.  E.  7  (holding  that 
in  an  action  for  a  wrongful  levy  a  requested 
instruction  that  there  could  be  no  recovery 
except  for  such  loss  as  plaintiff  herself,  and 
no  one  else,  suffered  should  have  been  given). 

Effect  of  instruction. —  In  an  action  against 
a  deputy  sheriff  for  attaching  a  vessel  bound 
on  a  voyage,  an  instruction  to  the  jury  that 
they  were  to  estimate  the  damages  according 
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taking  care  that  the  instructions  are  clear  and  not  such  as  to  mislead,  or  be  liable 
to  mislead,  the  jury.^^  But  the  court  should  not  give  instructions  which  assume 
matters  in  controversy,^^  are  predicated  upon  a  state  of  facts  not  established  by 
the  evidence,  ignore  matters  which  have  been  properly  brought  before  the 
jury,^*  or  are  not  based  upon  the  evidence. 


to  the  value  of  the  vessel  at  the  time  of  the 
taking,  "  and  the  additional  damage  sus- 
tained, if  any,"  did  not  justify  the  jury  in 
assessing  damages  for  the  breaking  up  of 
the  voyage.  Boyd  v.  Brown,  17  Pick.  (Mass.) 
453. 

61.  Connecticut. — ■  Tucker  v.  Bradley,  15 
Conn.  46,  holding  that  in  an  action  against 
a  constable  for  neglect  of  official  duty,  an 
instruction  that,  where  a  writ  of  attachment 
was  delivered  to  an  officer  without  any  special 
instructions  as  to  its  service,  he  was  not  to 
be  deemed  guilty  of  unnecessary  delay  if 
he  exercised  ordinary  diligence  in  serving 
the  writ,  "  and  he  is  not  bound  to  employ, 
for  that  purpose,  the  time  which  is  usually 
devoted  to  rest  or  refreshment,"  was  errone- 
ous, as  the  jury  might  infer  therefrom  that 
under  such  circumstances  the  officer  could 
not  spend  more  time  before  the  service  than 
what  was  usually  devoted  to  rest  and  re- 
fresihment. 

Kentucky. — 'Vaughn  v.  Justice,  78  S.  W. 
424,  25  Ky.  L.  Rep.  1666,  holding  that  where, 
in  an  action  for  wrongful  seizure  by  a  sheriff 
in  claim  and  delivery  of  certain  poles  being 
driven  down  a  river,  there  was  evidence  that 
those  seized  and  those  not  seized  were  com- 
mingled, and  that  some  of  them  were  lost; 
but  how  many  of  each  was  not  shown,  and 
there  was  no  pleading  or  proof  showing  lia- 
bility of  the  sheriff  for  los'S  of  any  except 
those  seized,  an  instruction  that,  if  plain- 
tiffs were  the  owners  of  the  poles  in  contro- 
versy, and  by  reason  of  the  seizure  the  poles 
were,  while  separated,  swept  into  the  river, 
and  thereby  some  of  them  were  lost,  plaintiffs 
could  recover  for  the  loss,  was  misleading,  as 
under  it  the  jury  might  have  allowed  dam- 
ages for  loss  of  poles  not  seized. 

Maryland. —  Cloud  'C.  Needles,  6  Md.  501. 

'New  York. —  Moore  v.  Westervelt,  9  Bosw. 
558,  holding  that  in  an  action  against  a  sher- 
iff for  damages  sustained  by  the  loss  of  a 
cargo  of  coal,  which  was  sunk  at  a  wharf 
during  a  violent  storm,  while  in  his  posses- 
sion, an  instruction  "  that  the  sheriff  was  re- 
sponsible for  the  negligence  of  the  master  and 
crew  "  was  properly  refused,  for  want  of  ex- 
actness. 

Vermont.— ¥\mn  v.  St.  Johns,  51  Vt.  334. 

Virginia. — -Davis  v.  Johnson,  3  Munf.  81, 
holding  that  where,  in  an  action  on  the  case 
against  a  sheriff  for  failing  to  levy  an  exe- 
cution, the  return  being  "  that  there  were  no 
effects  with  which  the  debt  could  be  satisfied," 
defendant  requested  an  iilstruction  "  that  it 
was  incumbent  on  plaintiff  to  prove  the 
falsity  of  the  return  montioned  in  tlio  dec- 
laration," and  no  return  was  distinctly  stated 
therein,  it  was  proper  to  decline  to  give  any 
instruction  in  pursuance  of  audi  request. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  310. 


Instructions  held  proper. —  In  an  action 

against  a  sheriff  for  refusing  to  allow  plain- 
tiffs to  replevy  property  levied  on  by  de- 
fendant, a  charge  that,  if  the  persons  on  the 
bond  refused  by  the  sheriff  "  were  solvent, 
and  responsible  for  the  penalty  of  the  bond," 
the  sheriff  was  liable  to  the  party  aggrieved 
was  sufficiently  precise,  as  the  term  "  solvent 
and  responsible  "  is  equivalent  to  "  good  for 
the  penalty  of  the  bond."  Chenault  v. 
Walker,  14  Ala.  151.  In  an  action  against  a 
sheriff  for  the  conversion  of  grain  in  a  public 
warehouse,  and  alleged  to  belong  to  plaintiff, 
instructions  that  if  plaintiff  was  the  owner, 
and  entitled  to  possession,  when  the  action 
was  begun,  and  defendant  wrongfully  de- 
tained the  grain  after  demand,  plaintiff 
should  recover;  and  that,  if  defendant  levied 
on  it  under  an  execution  against  the  ware- 
houseman, and  sold  it  without  plaintiff's  con- 
sent, it  would  be  a  conversion,  and  plaintiff 
should  recover;  and  that  if  defendant  got 
possession  lawfully,  yet  if,  before  suing, 
plaintiff  demanded  possession,  and  defendant 
refused  it,  and  afterward  sold  the  grain,  this 
would  amount  to  conversion,  were  proper, 
and  not  misleading  as  authorizing  recovery 
on  the  supposition  that  the  warehouseman  in 
charge  of  the  grain  was  doing  business  as  a 
private  warehouseman.  Yockey  v.  Smith,  181 
111.  564,  54  N.  E.  1048,  72  Am.  St.  Rep.  286 
{affirming  81  111.  App.  556]. 

Harmless  surplusage. —  Where,  in  an  action 
against  a  sheriff  to  recover  the  possession  of 
certain  property  taken  by  him  under  an  at- 
tachment regular  on  its  face,  the  jury  had 
been  instructed  that  defendant  could  justify 
the  taking  under  the  attachment,  unless 
plaintiff  was  a  hona  -fide  purchaser,  a  further 
instruction  that  the  writ  of  attachment,  affi- 
davit, bond,  and  transcript  of  the  record  in- 
troduced in  evidence  authorized  a  levy  on  the 
goods  of  the  attachment  defendant  was 
proper,  since  so  much  thereof  as  referred  to 
the  affidavit  and  bond  was  merely  harmless 
surplusage.  Buddee  r.  Spangler,  VI  Colo.  210, 
20  Pac.  760. 

62.  Birmingham  Dry-Goods  Co.  r.  Bledsoe. 
117  Ala.  495,  23  So.  153  -,  Sugnrman  r.  Bren- 
gel,  68  N.  Y.  App.  Div.  377,  74  N.  Y.  Suppl. 
167. 

63.  Windmiller  r.  Chapman.  l.SP  111.  163.  28 
N.  E.  070;  Meara  r.  Coniwall.  73  Miob.  78, 
40  N.  W.  031.  See  also  Allen  r.  Wright,  136 
Mass.  103. 

64.  Birminghnm  Drv-Goods  Co.  r.  Bledsoe, 
117  Ala.  405.  23  So.  153,  holding  that  whore, 
in  an  action  against  a  slierilY  iov  failure  to 
serve  a  subptiMia,  the  shoritT  introduced  evi- 
dence showing  an  excuse  tlierefor.  it  was 
proper  to  refuse  to  charge  that  a  return  be- 
fore the  return-day  of  tlio  writ,  witliont  serv- 
ice, would  constitute  negligence. 

65.  Brownejl  /•.  McCormick,  7  :\ront.  12.  14 
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5.  Dismissal,  Nonsuit,^®  or  Direction  of  Verdict.^^  In  determining  whether 
the  evidence  makes  a  case  for  the  jury,  the  court  should  take  the  most  favorable 
view  of  the  evidence  for  plaintiff  which  is  fairly  admissible;  and  if,  considering 
the  evidence  in  connection  with  the  admissions  of  the  answer,  it  is  found  sufficient 
to  justify  the  jury,  if  satisfied  of  its  credibihty,  in  inferring  the  ultimate  fact  upon 
which  plaintiff  bases  his  right  to  recover,  the  case  should  be  submitted  to  the 
jury  and  it  is  error  to  dismiss  the  action  or  to  direct  a  verdict  for  defend- 
ant.'^^ So  also,  in  an  action  against  a  sheriff  for  failure  to  execute  a  capias  ad 
respondendum,  where  the  proceedings  in  the  case  in  which  the  writ  was  issued  are 
valid  on  their  face,  and  offer  is  made  to  show  complete  jurisdiction  in  the  court 
issuing  the  writ,  plaintiff  is  entitled  to  put  in  his  proofs  and  have  the  case  tried 
by  the  jury,  and  it  is  error  for  the  court  to  direct  a  verdict  for  defendant. '^^  Where 
there  is  a  complete  failure  of  proof  as  to  facts  essential  to  plaintiff's  right  to  recover 
it  is  proper  to  dismiss  the  complaint  when  plaintiff  closes  his  case,'^  or  to  order 
a  nonsuit;  but  a  failure  to  prove  all  the  allegations  of  the  complaint  will  not 
warrant  a  dismissal  where  enough  is  proved  to  support  the  cause  of  action.'^* 
Where  plaintiff  has  introduced  evidence  prima  facie  sufficient  to  entitle  him  to 
recover,  and  defendant  introduces  no  evidence  controverting  the  same,  it  is  proper 
to  direct  a  verdict  for  plaintiff. '^^  Where  the  uncontradicted  evidence  in  an 
action  against  a  sheriff  for  not  properly  executing  process  shows  that  the  officer 
acted  in  good  faith  and  in  accordance  with  the  directions  of  plaintiff  or  his  attorney 
it  is  proper  to  direct  a  verdict  for  defendant.'^ 

6.  Verdict  and  Findings."  Where  a  sheriff  who  is  sued  for  wrongfully  taking 
personal  property  answers  that  he  took  the  same  by  virtue  of  an  attachment, 
and  that  the  goods  were  the  property  of  defendant  in  the  attachment,  who 


Pac.  651,  holding  that  where,  in  an  action 
against  a  constable  for  wrongfully  attaching 
property  in  the  hands  of  bailees  as  property 
of  such  bailees,  there  was  no  evidence  that 
the  property  had  been  concealed  to  hinder 
and  defraud  the  creditors  of  the  bailees,  an 
instruction  that,  if  the  property  had  been 
covered  up,  the  jury  should  find  for  defend- 
ant was  unwarranted. 

66.  See,  generally,  Dismissal  and  Non- 
suit, 14  Cyc.  387. 

6T.  See,  generally.  Trial. 

68.  Kloos  V.  Gatz,  97  Minn.  167,  105  N.  W. 
639. 

69.  Kloos  h\  Gatz,  97  Minn.  167,  105  N.  W. 
639. 

70.  Hagar  v.  Haas,  66  Kan.  333,  71  Pac.  822 
(holding  that  where  plaintiff  in  an  action 
against  an  officer  for  an  illegal  attachment 
made  a  prima  facie  showing  of  ownership 
and  right  of  possession  of  the  property  at- 
tached as  that  of  another,  and  the  attach- 
ment under  which  the  officer  justified  was 
held  void,  it  was  error  to  direct  a  verdict  for 
the  officer)  ;  Blair  v.  Flack,  62  Hun  (N.  Y.) 
509,  17  N.  Y.  Suppl.  64;  Houser  v.  West,  39 
Oreg.  392,  65  Pac.  82  (holding  that  where, 
in  an  action  on  a  sheriff's  indemnifying  bond^ 
there  was  ample  evidence  that  the  property 
levied  on  was  that  directed  to  be  seized  and 
sold  by  defendant,  it  was  proper  to  deny 
a  motion  for  the  direction  of  a  verdict  for 
defendant  on  the  ground  that  one  of  plain- 
tiff's witnesses  testified  that  the  property 
sold  was  located  at  a  place  other  than  that 
at  which  the  property  which  the  sheriff  was 
directed  to  seize  was  located).  See  also  John- 
son V.  Dinsmore,  11  Nebr.  391,  9  N.  W.  558. 
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71.  Hatch  V.  Saunders,  66  Mich.  181,  33 
N.  W.  178. 

72.  Lucker  v.  Gross,  31  Misc.  (N.  Y.)  750, 
63  N.  Y.  Suppl.  1074. 

73.  Milling  v.  Sanders,  26  S.  C.  610,  2  S.  E. 
386,  holding  that  a  nonsuit  was  proper  in 
an  action  which  was  brought  by  the  receiver 
of  certain  assigned  assets  against  the  sherifl', 
who,  it  was  alleged,  had  levied  on  a  portion 
of  the  assigned  assets  under  executions  in 
another  action,  where  there  was  no  evidence 
tending  to  show  that  the  property  which  was 
in  the  sheriff's  possession  was  a  part  of 
that  which  had  been  conveyed  in  the  assign- 
ment. 

74.  McGuire  v.  Bausher,  52  N.  Y.  App.  Div. 
276,  278,  65  N.  Y.  Suppl.  382,  where  it  is 
said :  "  Where  no  arrest  is  made,  or  where 
no  right  to  make  such  arrest  is  asserted,  the 
mere  fact  that  a  plaintiff  alleges  fraud  does 
not  require  him  to  establish  such  fact  in 
order  that  he  may  recover  upon  the  merits 
of  an  action  which  is  completely  establisihed 
independently  of  the  fraud." 

75.  Sanders  v.  Chandler,  26  Minn.  273,  3 
N.  W.  351,  so  holding  in  a  case  where  plain- 
tiff, in  an  action  against  a  sheriff  for  the 
seizure  and  sale  of  his  property  under  an 
execution  against  a  third  person,  introduced 
evidence  that  the  property  taken  was  his, 
and  defendant  introduced  the  execution  in 
evidence,  but  offered  no  proof  that  the  goods 
taken  under  it  were  the  property  of  the  exe- 
cution debtor.  See  also  Elmore  f.  Hill,  51 
Wis.  365,  8  N.  W.  240. 

76.  Gregg  v.  Murphy,  73  Hun  (N.  Y.)  389, 
26  N,  Y.  Suppl.  556. 

77.  See,  generally.  Trial. 
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had  fraudulently  sold  them  to  plaintiff,  the  court  must  find  on  the  issue  of  fraud 
thus  raised. In  an  action  of  conversion  against  a  sheriff  for  taking  plaintiff's 
goods  under  an  attachment  against  another  it  is  not  necessary  to  make  a  finding 
on  the  allegation  of  plaintiff's  demand  for  the  goods,  where  it  appears  affirmatively 
by  the  answer  that  any  demand  would  have  been  unavailing.''^  In  an  action  by  a 
mortgagee  for  the  wrongful  seizure  of  the  mortgaged  goods  by  a  sheriff  on  writs 
of  attachment,  it  is  not  essential  for  the  jury  to  find  the  value  of  the  goods  taken, 
where  it  appears  that  it  exceeds  the  amount  of  the  mortgagee's  claim. Although 
the  statute  of  limitations  is  set  up  as  a  bar,  it  is  not  necessary  that  the  court  find 
expressly  as  to  statute  where  the  facts  found  or  admitted  show  that  the  action 
is  not  barred. In  an  action  against  a  sheriff  for  failure  to  return  a  capias  ad 
satisfaciendum  it  is  not  necessary  that  it  be  shown  by  verdict  that  the  execution 
was  delivered  to  the  sheriff  and  that  he  failed  to  return  it,  unless  such  facts  are 
specially  controverted.^^  In  an  action  against  a  sheriff  for  not  attaching  certain 
property  on  writs  of  attachment  delivered  to  him,  a  finding  generally  for  defendant 
involves  a  finding  that  he  exercised  due  diligence. In  an  action  by  the  vendee 
of  a  chattel  against  a  sheriff  seizing  the  same  under  an  attachment  against  the 
vendor,  a  finding  that  plaintiff  was  not  and  never  had  been  the  owner  warrants 
a  judgment  for  defendant.*^  A  finding  that  defendant,  as  sheriff,  on  process 
against  a  third  person,  took  plaintiff's  wheat  from  a  bin  in  the  barn  of  defendant 
in  the  process,  after  being  told  by  plaintiff  that  he  had  wheat  there  which  must 
not  be  taken,  is  sufficient  to  support  a  judgment  for  conversion.*^  Where  in  an 
action  for  the  wrongful  release  of  a  levy,  the  issue  made  prominent  on  the  trial  is 
whether  the  execution  defendant  was  the  owner  of  the  property  levied  on,  and 
plaintiff's  evidence  shows  that  he  was,  a  finding  by  the  court  that  the  allegations 
in  the  complaint  are  true  is  sufficient  to  warrant  a  judgment  in  plaintiff's  favor, 
although  there  is  no  direct  allegation  in  the  complaint  that  the  execution  defendant 
owned  the  property  seized  and  levied  on,  and  although  the  court  makes  no  express 
finding  to  that  effect.*®  Where  actual  damages  are  alleged  by  reason  of  a  sheriff's 
failure  to  return  an  execution,  and  the  allegation  is  denied  by  the  answer,  a  finding 
that  the  sheriff  has  not  returned  the  execution  is  not  a  finding  that  actual  damages 
were  sustained,  and  does  not  authorize  a  judgment  for  plaintiff.*'  Where  the 
statute  provides  that  no  judgment  shall  be  entered  against  an  officer  for  an  escape 
unless  the  jury  expressly  find  that  the  prisoner  did  escape  with  his  consent  or 
through  his  negligence,  a  general  verdict,  in  an  action  for  an  escape,  in  favor  of 
plaintiff  for  a  certain  sum  is  not  sufficient,**  and  a  verdict  that  the  sheriff  suffered 
a  prisoner  '^voluntarily  and  negligently  to  escape"  has  also  been  held  contra- 
dictory and  insufficient.*^  But  under  such  a  statute  where  the  sheriff  by  his 
plea  admitted  that  the  escape  was  with  his  consent,  and  the  only  issue  tendered 
was  whether  the  escape  was  produced  by  the  order  of  plaintiff's  attorney,  on 
which  issue  the  jury  found  for  plaintiff,  this  was  sufficient  to  warrant  a  judgment 
against  the  sheriff.  ^'^ 


78.  Harris  v.  Burns,  51  Cal.  528. 

79.  Hunt  V.  Hammel,  142  Cal.  456,  76  Pac. 
378,  holding  this  to  be  true  notwithstanding 
Code  Civ.  Proc.  §§  549,  689,  providing  that  no 
claim  of  a  third  person  to  goods  attached 
shall  be  valid  against  a  sheriff  unless  set 
up  by  a  written  claim  verified  by  the  oath 
of  the  claimant. 

80.  Stevens  r.  Breen,  75  Wis.  595,  44  N.  W. 
645. 

81.  Woodham  t\  Cline,  130  Cal.  497,  62 
Pac.  822. 

82.  McWhorter  v.  Marrs,  Minor  (Ala.) 
376. 

83.  Pierce  v.  Jackson,  65  N.  H.  121,  18 
Atl.  319. 


84.  Joshua  Hendy  Mach.  Works  r.  Con- 
nolly, 76  Cal.  305,  18  Pac.  327,  holding  that 
in  such  action  it  was  unnecessary  that  there 
should  be  any  finding  as  to  whether  the 
vendor  was  the  owner  of  the  chattel  when 
it  was  seized. 

85.  Behler  r.  Drurv.  51  Mich.  111.  16  N.  W. 
256. 

86.  Crosson  /•.  Olson,  47  ^Nlinn.  27,  49  N.  W. 
406. 

87.  Glascock  r.  Ashman.  52  Cal.  420. 

88.  Rountroo  \\  Smith.  1  Stow.  (Ala.)  157; 
Bioos  /■.  Ruoker.  3  Litt.  (Kv.)  175.  See  also 
Hooo  V.  'robbs.  1   Munf.   (Va.)  501. 

89.  Crimes  r.  Butler.  1  Bibb  (Kv.)  192. 

90.  Noble  r.  Beatty,  4  Bibb  (Ky.)  507. 
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7.  Continuances.^^  It  has  been  held  that  a  statute  providing  that  when 
a  court  has  allowed  the  principal  and  surety  on  an  indemnity  bond  to  be 
made  co-defendants  in  an  action  against  a  sheriff  for  a  wrongful  seizure,  a 
continuance  ''may"  be  granted  to  allow  of  service  on  such  co-defendants,  is 
mandatory,  and  the  allowance  of  such  continuance  does  not  rest  in  the  court's 
discretion. 

M.  References.^^  In  a  proper  case  a  reference  may  be  ordered  in  an  action 
against  an  officer  for  an  official  default.^* 

N.  New  Trial.^^  A  new  trial  should  be  granted  where  instructions  were 
given  by  the  court  which  might  have  misled  the  jury  and  operated  on  their  minds 
to  the  prejudice  of  the  party  against  whom  the  verdict  was  rendered;  ^®  and  where 
the  jury  has  erroneously  included  in  the  verdict  a  sum  for  which  defendant  is  not 
liable  a  new  trial  should  be  granted  unless  plaintiff  discharges  any  claim  which  he 
may  have  for  such  amount. But  where  the  jury  has  found  for  defendant, 
and  he  acted  in  good  faith,  following  a  practice  which  was  general,  although  per- 
haps not  strictly  consonant  to  law,  a  new  trial  is  properly  refused. Where 
plaintiff  has  neglected  to  produce  on  the  trial  an  essential  part  of  the  evidence 
necessary  to  support  his  demand,  a  new  trial  will  not  be  granted  on  his  allegation 
that  he  was  taken  by  surprise,  and  hence  unprepared  to  produce  the  proof  when 
the  exception  was  taken. Nor  will  a  new  trial  be  granted  after  a  verdict  against 
defendant  in  an  action  for  a  false  return  on  the  ground  that  the  judgment  debtor 
testified  to  facts  which  took  defendant  by  surprise.^ 

0.  Judgment  ^  —  l.  in  General.  An  officer  who  gives  in  evidence  in 
justification  the  process  under  which  he  made  the  seizure  complained  of  is  entitled 
to  judgment,  although  the  suit  is  brought  in  favor  of  one  who  claims  the  property 
by  virtue  of  a  sale  from  the  person  as  whose  the  property  was  seized,  where  the 
jury  has  found  the  sale  to  be  fraudulent  against  the  creditors  of  the  vendor.^ 
Where  the  owner  of  attached  property,  which  has  been  destroyed  through  negli- 
gence, sues  the  sheriff  for  the  value  of  the  property,  and  the  attaching  creditor  is 
made  a  party,  and  awarded  a  sufficient  portion  of  the  judgment  to  satisfy  his  debt, 
the  sheriff  is  not  prejudiced  by  the  fact  that  the  judgment  against  him  is  for  the 
whole  amount.*  Where,  in  an  action  against  a  sheriff  for  refusing  to  sell  land  on 
execution,  the  court  has  found  that  the  compHcated  condition  of  the  title  justified 
the  sheriff  in  refusing  to  sell,  it  is  proper  to  render  a  decree  directing  the  sale,  but 
exonerating  the  sheriff,  where  no  damages  appear  to  have  been  sustained.^  Where 
an  action  on  a  sheriff's  indemnifying  bond  was  dismissed  as  to  the  sureties,  but 
continued  as  to  the  principal,  and  there  were  issues  respecting  an  oral  contract  of 
indemnity  preceding  the  bond,  it  was  proper  to  deny  a  motion  for  judgment  for 


91.  See,  generally,  Continuances  in  Civil 
Cases,  9  Cyc.  75. 

92.  Rains  v.  Herring,  68  Tex.  468,  5  S.  W. 
369. 

93.  See,  generally,  References,  34  Cyc. 
770. 

94.  Clevenger's  Estate,  1  Lane.  L.  Rev 
(Pa.,  277,  6  L.  T.  N.  S.  136,  holding 
that  where  it  was  sought  to  make  a  constable 
responsible  for  his  levy  by  reason  of  his 
return,  and  the  evidence  showed  that  prop- 
erty similar  to  that  levied  on  was  subse- 
quently levied  on  by  the  sheriff  in  another 
proceeding  as  the  property  of  the  same  de- 
fendant, and  sold  by  the  sheriff,  the  matter 
would  be  referred  back  to  the  auditor  to  take 
the  sheriff's  evidence  as  to  whether  the  prop- 
erty sold  by  him  was  that  levied  on  by  the 
constable. 

95.  See,  generally.  New  Trial,  29  Cyc.  707. 

96.  Tucker  i;.  Bradley,  15  Conn.  46. 
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97.  Palmer  vi.  Gallup,  16  Conn.  555;  Roblin 
V.  Moodie,  15  U.  C.  Q.  B.  185,  holding  that 
where,  in  trespass  against  the  sheriff  for  tak- 
ing goods,  the  jury  gave  the  full  value  of  all 
seized,  although  plaintiff  had  expressly 
claimed  only  a  portion,  declaring  that  the 
rest  were  not  his,  a  new  trial  should  be 
granted. 

98.  Taggert  v.  Hill,  1  N.  C.  283. 

99.  Porter  v.  Wood,  4  N.  C.  226. 

1.  Young  V.  Moderwell,  14  U.  C.  C.  P.  143, 
so  holding  on  the  ground  that  defendant 
should  have  gone  to  trial  prepared  to  show 
all  transactions  with  the  judgment  debtor. 

2.  See,  generally,  Judgments,  23  Cyc. 
623. 

3.  Stewart  v.  Martin,  16  Vt.  397. 

4.  Fields  Vallance,  87  S.  W.  770,  27  Ky. 
L.  Rep.  992. 

5.  Porter  v.  Trompen,  2  Nebr.  (Unoff.)  76, 
96  N.  W.  226. 
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defendant  notwithstanding  the  verdict  for  plaintiff,  on  the  ground  that  the  com- 
plaint did  not  state  a  sufficient  cause  of  action  on  the  oral  contract  of  indemnity, 
it  being  sufficient,  counting  on  the  bond,  to  support  the  judgment.^ 

2.  Enforcement.  Under  some  statutes  a  judgment  against  a  sheriff  may  be 
enforced  by  an  execution  against  the  body  where  an  execution  against  property  has 
proved  unavailing.'^  A  statute  authorizing  a  stay  of  proceedings  on  a  judgment 
against  the  sheriff  for  an  escape  until  he  can  collect  of  the  bondsman  of  the  escaped 
judgment  debtor  confers  a  discretionary  power  on  the  court,  which  will  not  be 
exercised  where  the  sheriff  has  not  proceeded  with  diUgence.*  In  Pennsylvania 
it  has  been  held  that  a  transcript  of  a  judgment  of  a  justice  of  the  peace  against  a 
constable  for  not  returning  an  execution  might  be  filed  in  the  court  of  common 
pleas  and  an  execution  issued  from  that  court,  without  any  previous  issuance  of 
an  execution  from  the  justice.^  Where  an  officer  who  is  sued  for  failure  to  execute 
a  writ  of  execution  has  the  obligors  in  a  claim  bond  under  which  the  property 
levied  on  was  taken  from  him  made  parties  to  the  suit,  so  that,  in  case  of  judgment 
against  him,  he  may  have  judgment  over  against  them,  he  cannot  enforce  the 
judgment  over  until  he  has  paid  the  judgment  against  him.^^ 

3.  Equitable  Relief. A  judgment  ntered  against  a  sheriff,  under  a  mis- 
taken view  of  the  clerk  that  a  bail-piece  was  insufficient,  may  be  reheved  against 
in  equity;  and  it  has  been  held  that  where  judgment  has  been  obtained  against 
a  sheriff  for  failing  to  return  an  execution,  he  may  have  relief  in  equity  by  showing 
that,  as  between  plaintiff  and  defendant  in  the  execution,  it  ought  never  to  have 
been  collected/^ 

P.  Damages^* — l.  In  General.  As  a  general  rule  the  actual  injury  sus- 
tained by  plaintiff  in  consequence  of  the  act  or  default  complained  of  furnishes 
the  measure  of  damages  in  an  action  against  a  sheriff  or  constable  for  official  mis- 
feasance or  nonfeasance;  and  in  case  where  an  attachment  was  illegally  and 
maUciously  levied  on  exempt  property  of  a  married  woman,  by  reason  of  which 
she  was  compelled  to  suffer  from  cold  and  exposure,  it  was  held  that  she  could 


6.  Houser  v.  West,  39  Oreg.  392,  65  Pac. 
82,  holding  that  where  plaintiff's  counsel  at 
the  trial,  while  attempting  to  prove  the  con- 
tents of  the  bond,  which  had  been  lost,  stated 
that  he  was  not  relying  on  the  bond,  and  only 
sought  to  introduce  its  contents  for  the  pur- 
pose of  proving  the  contract  between  plaintiff 
and  defendant,  such  statement  did  not  con- 
stitute a  waiver  of  the  bond  as  the  founda- 
tion of  the  action  against  defendant,  counsel 
having  stated,  after  such  contention  was  ad- 
vanced, that  he  intended  by  his  language 
only  to  convey  the  idea  of  a  waiver  so  far  as 
concerned  the  sureties  on  the  bond. 

7.  Chaffe  v.  Handy,  36  La.  Ann.  22,  holding 
that  Code  Pr.  art.  730,  providing  that  when 
a  judgment  was  rendered  against  a  sheriff 
for  money  received  by  him  in  his  official  ca- 
pacity, and  converted  to  his  use  and  not 
accounted  for,  and  a  fieri  facias  was  returned 
"  No  property  found,"  a  capias  ad  satisfacien- 
dum might  be  taken  out  anid  executed  against 
such  sherifi",  was  not  affected  by  the  act  of 
1840  abolishing  imprisonment  for  debt,  and 
under  it  a  capias  might  issue  against  a  former 
sheriff. 

8.  Potts  Davidson,  15  Abb.  N.  Cas.  (N.  Y.) 
185. 

9.  Parchment  v.  Aiken,  3  Watts  (Pa.)  278. 

10.  Denson  v.  Ham,  (Tex.  Civ.  App.  1891) 
16  S.  W.  182. 

11.  Equitable  relief  against  judgments  gen- 
erally see  Judgments,  23  Cyc.  976. 


12.  Smith  Wallace,  1  Wash.  (Va.) 
254. 

13.  Harrison  i;.  Harrison,  1  Litt.  (Ky.) 
137. 

14.  See,  generally.  Damages,  13  Cyc.  1. 
Extent  of  liability  for  particular  acts  or 

defaults  see  supra,  V,  passim. 

15.  Alabama. —  Griffin  v.  Ganaway,  8  Ala. 
625 ;  Pugh  V.  McRae,  2  Ala.  393 ;  Sutherland 
V.  Cunningham,  1  Stew.  438. 

California. —  Dorsey  v.  Manlove,  14  Cal. 
553. 

Connecticut. — •  Palmer  v.  Gallup,  16  Conn. 
555;  Clark  v.  Smith,  9  Conn.  379,  10  Conn.  1, 
25  Am.  Dec.  47;  Ackley  v.  Cliester,  5  Day 
221. 

Georgia. — •  Brannon  v.  Barnes,  111  Ga.  850, 
36  S.  E.  689;  Wilkin  r.  American  Freehold 
Land  Mortg.  Co.,  106  Ga.  182,  32  S.  E.  135; 
Dobbs  V.  Murray  County,  }7  CJa.  624. 

Jllinois. — -Lear  v.  Aiontross,  50  III.  507; 
French  v.  Snyder,  30  111.  339,  83  Am.  Dec. 
193;  Robinson  V.  People,  8  111.  App.  279. 

Iowa. — -Musser  v.  Maynard,  55  Iowa  197, 
6  N.  W.  55,  7  N.  W.  500. 

Kansas. — •  De  Jarnette  r.  Verner,  40  Kan. 
224,  19  Pac.  666. 

Kentucky. — Arnold  v.  Com.,  8  B.  Mon.  109; 
Com.  r.  Lightfoot,  7  B.  Moii.  298;  Board  v. 
Head,  3  Dana  489;  Staton  r.  Cwn..  2  Dana 
397;  Com.  r.  Bradk'v,  4  .1.  .1.  Marsh.  209; 
Potts  r.  Com..  4  .1.  ',).  Marsli.  202.  20  Am. 
Dec.  213;  Taylor  v.  Com.,  3  Hihb  WM. 
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recover  full  compensation  for  all  injuries  sustained,  mental  as  well  as  material.^® 
But  the  officer  should  not  be  held  liable  for  losses  which  are  remotely  consequential.^^ 

2.  Special  Damages.  Special  damages  cannot  be  recovered  where  not  alleged 
in  the  petition  or  complaint.^^ 

3.  Mitigation  of  Damages. Facts  which  legitimately  tend  to  excuse  the  act 
or  default  complained  of  or  to  show  that  the  injury  to  plaintiff  was  not  so  great  as 
he  claims  are  proper  for  consideration  in  mitigation  of  damages.^*^   But  where, 


Louisiana. —  Grabenheimer  v.  Budd,  40  La. 
Ann.  107,  3  So.  724;  Bogel  v.  Bell,  15  La. 
Ann.  163;  Bonnabel  v.  Bouligny,  1  Rob.  292; 
Stinson  v.  Buisson,  17  La.  567;  Smith  v. 
Bradford,  14  La.  281;  Clarke  v.  Wright,  5 
Mart.  N.  S.  122;  Morgan  v.  Woorhies,  3 
Mart.  462. 

Maine. —  Thayer  v.  Roberts,  44  Me.  247; 
Weston  V.  Dorr,  25  Me.  176,  43  Am.  Dec. 
259;  Dyer  v.  Woodbury,  24  Me.  546;  Ware 
V.  Fowler,  24  Me.  183;  Hodsdon  V.  Wilkins, 
7  Me.  113,  20  Am.  Dec.  347. 

Massachusetts. —  Slocum  v.  Riley,  145  Mass. 
370,  14  N.  E.  174;  Carter  v.  Duggan,  144 
Mass.  32,  10  N.  E.  486;  Danforth  v.  Pratt, 
9  Cush.  318;  West  v.  Rice,  9  Mete.  564; 
Sexton  V.  Nevers,  20  Pick.  451,  32  Am.  Dec 
225;  Shackford  v.  Goodwin,  13  Mass.  187. 

Missouri. —  Bennett  V.  Vinyard,  34  Mo.  216; 
Mortland  v.  Smith,  32  Mo.  225,  82  Am.  Dec.  128. 

Nebraska. —  Huddleson  v.  Polk,  70  Nebr. 
492,  102  N.  W.  464,  70  Nebr.  489,  100  N.  W. 
802,  70  Nebr.  483,  97  N.  W.  624  (holding  that 
where  an  assignment  for  the  benefit  of  cred- 
itors to  a  sheriff  proved  void  because  of  fail- 
ure 0^  the  sheriff  to  file  the  assignment,  as 
required  by  law,  a  general  creditor  thereby 
losing  his  rights  under  the  assignment  could 
recover  from  the  sheriff  the  pro  rata  share 
which  he  would  have  been  entitled  to  had 
the  assignment  not  proved  invalid)  ;  Crooker 
V.  Melick,  18  Nebr.  227,  24  N.  W.  689  [fol- 
lowed in  Hellman  V.  Spiehnan,  19  Nebr.  152, 
27  N.  W.  131]. 

Neiv  Hampshire. — •  Stevens  V.  Sabin,  20 
N.  H.  529;  Grafton  Bank  v.  White,  17  N.  H.  389. 

New  Yor/c— Wehle  v.  Conner,  69  N.  Y. 
546  [reversing  41  N.  Y.  Super.  Ct.  201]; 
Smith  V.  Knapp,  30  N.  Y.  581;  Dolson  V. 
Saxton,  11  Hun  565;  Dininny  v.  Fay,  38  Barb. 
18;  Latham  v.  Westervelt,  26  Barb.  256; 
Griffith  v.  Ketciium,  12  Johns.  379. 

North  Carolina. —  Jones  v.  Alsbrook,  115 
N.  C.  46,  20  S.  E.  170;  Winburne  V.  Bryan, 
73  N.  C.  47. 

Ohio. —  Woodborne  v.  Scarborough,  20  Ohio 
St.  57. 

Pennsylvania. —  Cqpi.  v.  Contner,  18  Pa. 
St  439;  Forsyth  v.  Palmer,  14  Pa.  St.  90,  53 
Am.  Dec.  519;  Hamner  v.  Griffith,  1  Grant 
193. 

Rhode  Island. —  Sheldon  v.  Upham,  14  R.  1. 
493. 

South  Carolina. —  Blanding  v.  Rogers,  2 
Brev.  394,  4  Am.  Dec.  595. 

Texas. —  Heidenheimer  v.  Sides,  67  Tex.  32,  » 
2  S.  W.  87;  Hamilton  v.  Ward,  4  Tex.  356; 
Faroux  v.  Cornwell,  40  Tex.  Civ.  App.  529, 
90  S.  W.  537;  Jacobs  v.  Shannon,  1  Tex.  Civ. 
App.  395,  21  S.  W.  386;  Barclay  v.  Scott,  1 
Tex.  App.  Civ.  Cas.  §  110. 
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Vermont. —  Collins  v.  Perkins,  31  Vt.  624; 
Blodgett  V.  Brattleboro,  30  Vt.  579;  South- 
wick  V.  Weeks,  3  Vt.  49;  Hamilton  V.  Marsh, 
2  Tyler  403. 

Virginia.—  Shearer  v.  Taylor,  106  Va.  26, 
55  S.  E.  7 ;  Perkins  v.  Giles,  9  Leigh  397,  33 
Am.  Dec.  249. 

United  States. —  Lowenberg  v.  Jefferies,  74 
Fed.  385;  Adams  v.  Spangler,  17  Fed.  133,  5 
McCrary  334;  Darst  v.  Duncan,  6  Fed.  Cas. 
No.  3,580  [atfirmed  in  1  How.  301,  11  L.  ed. 
139]  (holding  such  to  be  the  rule  where  the 
remedy  is  sought  by  action  on  the  case)  ; 
Duryee  v.  Webb,  8  Fed.  Cas.  No.  4,198,  16 
Conn.  558  note;  Pierce  v.  Strickland,  19 
Fed.  Cas.  No.  11,147,  2  Story  292. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  297,  303  et  seq. 

Damages  held  excessive  see  the  following 
cases : 

Kentucky. —  Daniel  v.  Holland,  4  J.  J. 
Marsh.  18. 

Louisiana. — ^  Bogel  v.  Bell,  15  La.  Ann. 
163. 

Maine. —  Warren  v.  Kelley,  80  Me.  512,  15 
Atl.  49. 

Massachusetts. — ^  Boyd  V.  Brown,  17  Pick, 
453. 

Canada. — -McGivern  V.  McCausland,  19 
U.  C.  C.  P.  460. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  303. 

Damages  held  not  excessive  see  Friedly  v. 
Giddings,  119  Fed.  438  [affirmed  in  128  Fed. 
355,  63  C.  C.  A.  85,  65  L.  R.  A.  327]. 

16.  Ahearn  r.  Connell,  72  N.  H.  238,  56 
Atl.  189. 

17.  Lambeth  v.  New  Orleans,  6  La.  731; 
Fatheree  v.  Williams,  13  Tex.  Civ.  App.  430, 
35  S.  W.  324  (holding  that  in  an  action 
against  a  sheriff  for  a  wrongful  levy  on  cat- 
tle, expenses  incurred  by  plaintiff  in  attempt- 
ing to  find  a  purchaser  for  the  cattle  after 
levy  were  too  remote  to  be  considered  as 
elements  of  damage  suffered  by  plaintiff ;  nor 
could  he  claim  for  a  loss  on  cattle  which  he 
himself  sold,  in  excess  of  the  number  neces- 
sary to  sell  in  order  to  satisfy  the  execu- 
tions) ;  Luce  v.  Hoisington,  56  Vt.  436  (hold- 
ing that  where  a  constable  seized  an  ox, 
which  was  exempt,  and,  after  the  execution 
was  paid,  returned  the  ox,  the  failure  to 
raise  crops  by  reason  of  being  deprived  of 
the  use  of  the  ox  was  not  a  proximate  result 
of  the  seizure  of  the  ox,  and  could  not  be 
considered  in  assessing  the  damages). 

18.  Lusk  V.  Briscoe,  65  Mo.  555;  Sheehan 
V.  Levy,  1  Wash.  149,  23  Pac.  802. 

19.  Matters  affecting  liability  for  particu- 
lar acts  or  default  see  supra,  V,  passim. 

20.  Alabama. —  Stephenson  v.  Wright,  111 
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pending  a  suit  against  an  officer  for  wrongful  attachment,  plaintiff  assigned  his 
cause  of  action  to  one  to  whom  the  officer  had  delivered  the  property,  taking  his 
receipt  therefor,  stipulating  that  it  would  be  returned  on  demand,  a  refusal  of  the 
receiptor  to  deliver  the  property  on  demand  could  not  be  shown  in  mitigation  of 
damages,  where  the  officer  did  not  offer  to  surrender  the  receipt  and  release  him 
from  his  obligation. 

4.  Nominal  Damages.  An  award  of  nominal  damages  is  proper  where  a  wrong- 
ful act  has  been  committed  or  a  duty  negligently  omitted  by  the  officer  but  no  real 
injury  is  shown  to  have  resulted  therefrom.^^  But  in  an  action  against  the  sheriff 
for  a  wrongful  levy  on  exempt  property,  the  fact  that  the  jury  found  that  the 
property  was  mortgaged  for  more  than  its  value  does  not  prevent  the  owner 
from  recovering  more  than  nominal  damages,  where  the  sheriff  had  sold  the  prop- 


Ala.  579,  20  So.  622;  McLane  v.  Miller,  10 
Ala.  856. 

Illinois. — •  Camp  V.  Ganley,  6  111.  App.  499, 
holding  that  in  an  action  against  an  officer 
for  a  premature  sale  of  property  levied  on, 
he  should  be  allowed,  by  way  of  reduction 
of  damages,  for  the  amount  which  the  prop- 
erty brought. 

Kansas. — •  De  Jarnette  v.  Verner,  40  Kan. 
224,  19  Pac.  666. 

Maine. —  Varrill  v.  Heald,  2  Me.  91. 

Massachusetts. — •  Leggett  "V.  Baker,  13  Al- 
len 470;  Case  v.  Babbitt,  16  Gray  278;  Perry 
v.  Chandler,  2  Cush.  2'37;  West  v.  Rice,  9 
Mete.  564. 

Minnesota. —  Howard  V.  Manderfield,  31 
Minn.  337,  17  N.  W.  946. 

Nebraska. —  Huddleson  v.  Polk,  70  Nebr. 
492,  102  N.  W.  464,  70  Nebr.  489,  100  N.  W. 
802,  70  Nebr.  483,  97  N.  W.  624,  holding 
that  in  an  action  against  a  sheriff  for  dam- 
ages for  failing  to  duly  file  an  assignment 
made  to  him  for  the  benefit  of  creditors, 
whereby  plaintiff  lost  his  claim,  the  fact  that 
there  were  other  creditors  entitled  to  partici- 
pate in  the  assets  of  the  insolvent  was  proper 
to  be  considered  in  mitigation  of  dam- 
ages. 

New  Hampshire. —  Richards  v.  Gilmore,  11 
N.  H.  493. 

New  YorA;.— Metcalf  v.  Stryker,  31  N.  Y. 
255  [affirming  31  Barb.  621 ;  Smith  "V.  Knapp, 
30  N.  Y.  581;  Dorrance  v.  Henderson,  27 
Hun  206  [affirmed  in  92  N.  Y.  4061  ;  Haskins 
V.  Kelly,  1  Rob.  160,  1  Abb.  Pr.  N.  S.  63; 
Sherry  v.  Schuyler,  2  Hill  204;  Patterson  v. 
Westervelt,  17  Wend.  543;  Green  v.  Fergu- 
son, 14  Johns.  389;  Russell  v.  Turner,  7 
Johns.  189,  5  Am.  Dec.  254;  Potter  v.  Lansing, 
1  Johns.  215,  3  Am.  Dec.  310. 

South  Ga7'olina. — •  Boyce  v.  Barksdale,  4 
McCord  141. 

Vermont.^  Stewart  v.  Martin,  16  Vt.  397; 
State  Treasurer  v.  Weeks,  4  Vt.  215. 

Virginia. —  Garland  v.  Lynch,  1  Rob.  545; 
Stevens  v.  Bransford,  6  Leigh  246. 

United  States. —  Lowenberg  v.  Jefferies,  74 
Fed.  385. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  301. 

21.  Ellis  V.  Howard,  17  Vt.  330. 

22.  Alabama.— MitcheW  r.  Corbin,  91  Ala. 
599,  8  So.  810. 

Connecticut. —  Jordan  r.  Gallup,  16  Conn. 
536. 


Illinois. — ^  Robinson  v.  People,  8  111.  App. 
279. 

Indiana.— Sliier  v.  State,  114  Ind.  291,  14 
N.  E.  595,  16  N.  E.  623;  State  v.  Emmons, 
99  Ind.  452. 

Kentucky. —  Keith  v.  Com.,  5  J.  J.  Marsh. 
359. 

Louisiana. — Clarke  v.  Wright,  5  Mart.  N.  S. 
122. 

Maine. —  Eaton  v.  Ogier,  2  Me.  46 ;  Daggett 
V.  Adams,  1  Me.  198,  holding  that  where  a 
sheriff,  in  the  service  of  an  execution,  con- 
ducted it  irregularly,  but  the  goods  taken 
were  fairly  sold,  and  the  proceeds  were  ap- 
plied in  payment  of  the  execution  on  which 
they  were  sold,  the  sheriff  was  responsible  to 
the  debtor  for  nominal  damages  only. 

Massachusetts. — -Gallup  r.  Robinson,  11 
Gray  20;  Lawrence  v.  Rice,  12  Mete.  535; 
Glezen  i\  Rood,  2  Mete.  490;  Woods  r.  Var- 
num,  21  Pick.  165;  Laflin  v.  Willard,  16 
Pick.  64,  26  Am.  Dec.  629;  Rich  v.  Bell,  16 
Mass.  294;  Nye  v.  Smith,  11  Mass.  188;  Weld 
V.  Bartlett,  10  Mass.  470;  Self  ridge  v.  Lith- 
gow,  2  Mass.  374. 

Missouri. — ^  Metzner  v.  Graham,  66  Mo.  653; 
Lusk  v.  Briscoe,  65  Mo.  555 ;  Allen  v.  Davis, 
53  Mo.  App.  15;  State  v.  Finn,  11  Mo.  App. 
400.  But  compare  State  v.  Case,  77  Mo.  247 
[following  Stevenson  i*.  Judy,  49  Mo.  227], 
holding  that  a  sheriff  was  not  liable  in  even 
nominal  damages  for  failure  to  return  an 
execution  where  no  damages  were  proved. 

Neio  Hampshire. — ■  Cooper  v.  Newman,  45 
N.  H.  339;  Webster  v.  Quimby,  8  N.  H.  382; 
Runlett  V.  Bell,  5  N.  H.  433. 

Neio  Jersey. —  Bigelow  Co.  r.  Heintze.  53 
N.  J.  L.  69,  21  Atl.  109. 

New  York. —  Wehle  v.  Conner,  09  N.  Y. 
546  [reversing  41  N.  i.  Super.  Ct.  201]; 
Bechstein  v.  Sammis,  10  Hun  585;  Mickles 
V.  Hart,  1  Den.  548. 

North  Carolina. —  Wood  v.  Skinner,  25 
N.  C.  564. 

O/iio.— Coopers  r.  Wolf,  15  Ohio  St.  523. 

Pennsylvania. — ■  Smith  r.  Enier.son,  43  Pa. 
St.  456;  Rogers  r.  Fales,  5  Pa.  St.  154. 

re^ras.— Smith  v.  Perry,  18  Tox.  510,  70 
Am.  Dec.  295. 

Vermont. —  Newbury  Bank  r.  l^ahlwin,  31 
Vt.  311;  Brown  r.  Kiclnuond.  27  Vt.  583; 
Goodrich  r.  Cliurch.  20  Vt.  187;  Kidder  r. 
Barker,  18  Vt.  454  [follotrcd  in  Ivos  r.  Strong, 
19  Vt.  546];  Stewart  r.  Martin.  16  Vt.  397; 
Bell  r.  Roberts,  15  Vt.  741. 
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erty  for  a  considerable  sum  and  there  was  no  finding  that  he  did  not  require  the 
purchaser  to  comply  with  the  mortgage  conditions  as  provided  by  statute. 

5.  Punitive  or  Exemplary  Damages  —  a.  In  General.  Punitive  or  exemplary 
damages  may  be  awarded  where  it  appears  that  the  officer  has  acted  maliciously 
and  oppressively,^*  but  in  the  absence  of  such  a  showing  only  actual  damages  can 
be  recovered. ^'^  And  the  malicious  motives  of  plaintiff  in  the  writ  under  which  an 
officer  acted  cannot  be  imputed  to  the  latter  so  as  to  furnish  ground  for  an  award 
of  exemplary  damages.^^ 

b.  For  Act  or  Default  of  Deputy.  A  sheriff  cannot  be  held  liable  in  punitive 
damages  for  the  misconduct  of  his  deputy,^^  unless  he  authorized  or  ratified  ^® 
such  misconduct;  and  where  plaintiff  seeks  to  charge  the  sheriff  with  punitive 
damages  upon  the  ground  of  ratification,  he  should,  before  commencing  the  action, 
make  his  cause  of  action  complete  by  informing  the  principal  of  the  facts  and  giving 
him  an  opportunity  of  redressing  the  wrong  before  being  forced  to  defend  it.^^ 

6.  Interest.^^  Interest  on  the  amount  of  the  loss  is  properly  allowed  in  a 
suit  against  a  sheriff  for  seizing  goods  under  process  against  another,^^  or  seizing 


United  >8ia^es.— Spafford  v.  Goodell,  22 
Fed.  Cas.  No.  13,197,  3  McLean  97. 

England.— Boles,  v.  Wingfield,  4  Q.  B.  580 
note,  2  N.  &  M.  831,  45  E.  C.  L.  580. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  300. 

23.  Adams  v.  Hessian,  11  Ind.  App.  598, 
39  N.  E.  530. 

24.  Alabama. — Alley  v.  Daniel,  75  Ala.  403. 
California. —  Nightingale   v.    Scannell,  18 

Cal.  315. 

Connecticut, —  Huntley  v.  Bacon,  15  Conn. 
267. 

Delaware. — ■  Prettyman  v.  Dean,  2  Harr. 
494. 

Kentucky. — ■  Board  v.  Head,  3  Dana  489. 

Louisiana. —  Stinson  i\  Buisson,  17  La. 
567.  See  also  Pascal  v.  Ducros,  8  Rob.  112, 
41  Am.  Dee.  294. 

Minnesota. —  See  Lynd  v.  Picket,  7  Minn. 
184,  82  Am.  Dec.  79. 

Missouri. —  Bruce  v.  Ulery,  79  Mo.  322. 

'New  Hampshire. — ■  See  Ahearn  v.  Connell, 
72  N.  H.  238,  56  Atl.  189. 

Rhode  Islqnd. — See  Von  Storch  v.  Winslow, 
13  R.  1.  23,  43  Am.  Rep.  10. 

Texas. —  Rodgers  v.  Ferguson,  36  Tex. 
544;  Faroux  v.  Cornwell,  40  Tex.  Civ.  App. 
529,  90  S.  W.  537;  Steel  v.  Mercalf,  4  Tex. 
Civ.  App.  313,  23  S.  W.  474. 

United  States. —  Giddings  v.  Freedly,  128 
Fed.  355,  63  C.  C.  A.  85,  65  L.  R.  A.  327 
[affirming  119  Fed.  438]. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  302. 

25.  Alahama. —  Stephenson  v.  Wright,  111 
Ala.  579,  20  So.  622;  Alley  v.  Daniel,  75  Ala. 
403. 

California. —  Spooner  v.  Cady,  (1896)  44 
Pac.  1018;  Nightingale  v.  Scannell,  18  Cal. 
315;  Dorsey  v.  Manlove,  14  Cal.  553;  Van 
Pelt  V.  Littler,  14  Cal.  194 ;  Phelps  v.  Owens, 
11  Cal.  22. 

Illinois. —  McGillis  v.  Bishop,  27  111.  App. 
53. 

Kansas. — ^  Adams  v.  Gillan,  53  Kan.  131, 
36  Pac.  51. 

Kentucky. —  Daniel  v.  Holland,  4  J.  J. 
Marsh.  18. 


Louisiana. — Stinson  v.  Buisson,  17  La. 
567;  Smith  v.  Bradford,  14  La.  281. 

Missouri. —  Bruce  v.  Ulery,  79  Mo.  322. 

New  Hampshire. —  Moore  v.  Bowman,  47 
N.  H.  494. 

Texas. —  Heidenheimer  v.  Sides,  67  Tex. 
32,  2  S.  W.  87;  Land  v.  Klein,  21  Tex.  Civ. 
App.  3,  50  S.  W.  638. 

Vermont. —  Blodgett  v.  Brattleboro,  30  Vt. 
579. 

Virginia. —  Shearer  v.  Taylor,  106  Va.  26, 
55  S.  E.  7. 

Wisconsin. —  Beveridge  v.  Welch,  7  Wis. 
465. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  302. 

26.  Nightingale  v\  Scannell,  18  Cal.  315. 

27.  Foley  v.  Martin,  142  Cal.  256,  71  Pac. 
165,  75  Pac.  842,  100  Am.  St.  Rep.  123; 
Nixon  V.  Rauer,  (Cal.  1901)  66  Pac.  221. 

28.  Foley  v.  Martin,  142  Cal.  256,  71  Pac. 
165,  75  Pac.  842,  100  Am.  St.  Rep.  123. 

29.  Foley  v.  Martin,  142  Cal.  256,  71  Pac. 
165,  75  Pac.  842,  100  Am.  St.  Rep.  123. 

30.  Foley  v.  Martin,  142  Cal.  256,  71  Pac. 
165,  75  Pac.  842,  100  Am.  St.  Rep.  123,  hold- 
ing that  a  sheriff  did  not  ratify  the  oppressive 
misconduct  of  his  deputy  so  as  to  make  him 
liable  for  punitive  damages  therefor  by  not 
discharging  the  deputy,  where  he  had  no  per- 
sonal knowledge  of  the  transaction  until 
served  with  the  summons,  and  was  not  then 
furnished  with  any  proofs,  and  had  no  means 
of  informing  himself  except  by  inquiry  of  the 
deputies,  from  whom  he  learned  that  they 
had  done  nothing  except  as  specifically  di- 
rected by  an  order  of  a  justice's  court. 

31.  See,  generally.  Interest,  22  Cyc.  1459. 
Allowance  of  interest  in  summary  proceed- 
ings see  infra,  VIII,  S. 

32.  Alabama. —  Screws  v.  Watson,  48  Ala. 
628. 

California. — Blewitt  v.  Miller,  131  Cal. 
149;  Sukeforth  v.  Lord,  87  Cal.  399,  25  Pac. 
497;  Cassin  v.  Marshall,  18  Cal.  689;  Van 
Pelt  V.  Littler,  14  Cal.  194 ;  Phelps  v.  Owens, 
11  Cal.  22. 

Dakota.—  Keith  V.  Haggart,  4  Dak.  438,  33 
N.  W.  465. 
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exempt  property  under  process  against  the  owner,^^  or  failure  to  execute  or  return 
process;  and  a  sheriff  is  properly  charged  with  interest  upon  money  withheld  by 
him  after  it  became  his  duty  to  pay  over  or  distribute  the  same,  or  upon  money 
which  he  has  paid  to  the  wrong  person. But  in  an  action  against  a  sheriff  for 
the  defalcation  of  his  deputy  in  not  paying  over  to  the  county  money  collected 
by  the  deputy  on  a  tax  levy,  the  sheriff  has  been  held  not  liable  for  interest  accruing 
before  the  date  of  the  judgment .^^  Where  an  agreement  was  made  between  two 
contending  claimants  for  money  in  the  sheriff's  hands  that  the  sheriff  should 
deposit  the  amount  in  bank  until  the  questions  were  decided,  and  the 
sheriff  deposited  it,  but  took  it  out  again  soon  after,  he  was  held  hable  for  interest 
from  the  time  the  money  was  thus  taken  out  of  the  bank.^^ 

Q.  Re  vie  w.^^    An  appeal  lies  only  from  a  final  judgment  in  the  action 
and  some  statutes  deny  any  review.*^   Where  an  indemnified  sheriff  is  sued  for 


Delaimre. —  Kirkley  v.  Laeey,  7  Houst. 
213,  30  Atl.  994. 

District  of  Columbia. —  Palmer  v.  Augen- 
stein,  18  App.  Cas.  511. 

Maine. —  Warren  i;.  Kelley,  80  Me.  512,  15 
Atl.  49. 

Massachusetts. —  Clapp  v.  Thomas^  7  Allen 
188;  Sexton  v.  Nevers,  20  Pick.  451,  32  Am. 
Dec.  225. 

Missouri. —  State  V.  Smith,  31  Mo.  566; 
State  V.  Fidelity,  etc.,  Co.,  94  Mo.  App.  184, 
67  S.  W.  958 ;  State  v.  Finn,  13  Mo.  App.  2«5. 

Nevada. —  Newman  v.  Kane,  9  Nev.  234. 

New  Hampshire. —  Felton  v.  Fuller,  35 
N.  H.  226 ;  Sanborn  v.  Emerson,  12  N.  H.  57. 

Neio  York. —  Moravec  v.  Grell,  78  N.  Y. 
App.  Div.  146,  79  N.  Y.  Suppl.  533. 

Ohio. —  Woodborne  v.  Scarborough,  20  Ohio 
St.  57;  Searles  v.  Abbey,  4  Ohio  Dec.  (Re- 
print) 48,  Clev.  L.  Rec.  63. 

Texas. —  Field  v.  Munster,  11  Tex.  Civ. 
App.  341,  32  S.  W.  417  [affirmed  in  89  Tex. 
102,  33  S.  W.  852]. 

Vermont.— Goodrich  v.  Starr,  18  Vt.  227. 

Virginia. —  Crump  v.  Ficklin,  1  Patt.  &  H. 
201. 

Washington. —  Sheehan  v.  Levy,  1  Wash. 
149,  23  Pae.  802. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables,"  §  299. 

33.  Clapp  V.  Thomas,  7  Allen  (Mass.)  188. 

34.  Hunt  v.  Gulick,  9  N.  J.  L.  205.  Contra, 
State  r.  Harrington,  44  Mo.  App.  297,  301, 
where  it  is  said :  "  The  rule,  which  we  ex- 
tract from  the  adjudications  of  this  state  in 
reference  to  the  recovery  of  interest  as  dam- 
ages in  actions  of  tort,  is  that,  where  an  ac- 
tion eoo  delicto  is  based  upon  the  simple  neg- 
ligence of  the  defendant,  to  whom  no  pecuni- 
ary benefit  has  or  could  have  accrued  by  rea- 
son of  the  injury  or  wrong,  interest  is  not 
allowable." 

35.  Thomas  v.  Weed,  14  Johns.  (N.  Y.) 
255,  holding  that  interest  might  be  recovered 
in  a  common-law  action  on  the  case  for  money 
had  and  received,  but  not  in  a  statutory  ac- 
tion of  debt. 

36.  Delaivare. —  In  re  Jefferson,  3  Harr.  25. 
Illinois. — Beaird  v.  Foreman,  2  111.  40. 
New  York. —  Thompson  v.  Sweet,  73  N.  Y. 

622;    Whitman  v.  Haines,  51  Hun  640.  4 
N.  Y.  Suppl.  48  [affirmed  in  119  N.  Y.  639, 
23  N.  E.  1148]  (holding  that  where  a  sheriff 
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disobeyed  an  order  of  court  requiring  him  to 
deposit  money  with  a  trust  company,  in  con- 
sequence of  which  plaintiff  instituted  pro- 
ceedings to  punish  him  for  contempt,  the 
sheriff'  was  properly  charged  with  interest  on 
such  sum  from  the  time  of  the  service  of  the 
order  requiring  him  to  deposit  it)  ;  Crane  V. 
Dygert,  4  Wend.  675;  Slingerland  v.  Swart, 
13  Johns.  255. 

North  Carolina. —  Horne  v.  Allen,  27  N.  C. 
36. 

South  Carolina. —  Daniel  v.  Capers,  4  Mc- 
Cord  237,  holding  that  where  a  party  pro- 
ceeded by  attachment  against  a  sheriff  for 
failure  to  collect  and  pay  over  money  on  an 
execution,  and  received  the  principal  of  the 
debt,  the  court  might,  as  a  condition  of  dis- 
charging from  the  attachment,  order  the 
sheriff  to  pay  interest  by  way  of  damages  for 
detention. 

Vermont. —  Barron  v.  Pettes,  18  Vt.  385. 
Canada. —  Michie  v.   Reynolds,  24  U.  C. 
Q.  B.  303. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  299. 

37.  Reed  v.  Reed,  1  Watts  &  S.  (Pa.)  235, 
so  holding  in  a  ease  where  it  appeared  that 
refunding  receipts  had  been  taken  by  the 
officer.  See  also  McCaulley  v.  Boeshore.  2 
Lane.  L.  Rev.  (Pa.)  237. 

Time  from  which  interest  runs. — If  a  sheriff 
of  his  own  motion  makes  distribution  of  part 
of  the  proceeds  of  a  sale  under  execution  to 
a  person  not  entitled  thereto,  in  an  action 
against  him  he  is  only  liable  for  interest  on 
such  wrongful  payment  from  the  roturn-day 
of  the  fieri  facias,  althoiigli  he  received  notice 
of  plaintiff's  adverse  claim  nearly  a  month 
earlier.  McCaulley  v.  Bceshorc,  2  Lane.  L. 
Rev.  (Pa.)  337. 

38.  Colter  r.  Morgan,  12  B.  :Mon.  (Ky.) 
278  [following  Gravham  r.  Washington 
County  Ct.,  9  Dana  (*Kv.)  182  L 

39.  Com.  r.  Crevor,  3  Binn.  (Pa.)  121. 

40.  See,  generallv.  Appeal  and  Error,  2 
Cyc.  474;  Review,"  34  Cvc.  1695. 

41.  Piedmont  :Mfg.  Co.  r.  Buxton,  105  X.  C. 
74,  11  S.  E.  264,  whore  an  appeal  from  an 
order  in  an  action  for  a  false  return  allowing 
an  amendment  of  tlie  return  was  dismissed. 

42.  See  Barnard  r.  Henry.  25  Vt.  280.  hold- 
ing that  under  St.  c.  28,  17,  no  review  is 
to  be  allowed  in  any  suit  brought  against  a 
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damages,  and  the  obligor  has  notice  of  the  suit,  and  plaintiff  recovers,  the  officer 
is  not  bound  to  appeal.*^  A  matter  not  set  up  in  the  pleadings  or  presented  at  the 
trial  cannot  be  urged  for  the  first  time  in  the  appellate  court, unless  it  goes  to  the 
jurisdiction  of  the  trial  court,^^  and  the  verdict  of  the  jury  upon  a  question  of  fact 
cannot  be  reviewed  on  appeal.^^  The  judgment  will  not  be  reversed  because  of 
errors  which  were  harmless  to  the  appellant,*^  and  in  a  doubtful  case  the  supreme 
court  will  not  reverse  the  ruling  of  both  the  district  court  and  a  justice  of  the 
peace.*^  Where,  in  an  action  by  a  mortgagee  against  an  officer  for  levying  on  the 
mortgaged  property,  the  court  erroneously  decided  that  the  mortgage  was  void  and 
that  no  right  could  be  asserted  thereunder,  and  gave  judgment  for  defendant,  the 
fact  that  the  record  did  not  show  that  defendant  ever  levied  on  or  sold  the 
property  was  no  ground  for  affirming  the  judgment. 

R.  Costs.^^  A  sheriff  who  has  been  guilty  of  negligence  is  properly  adjudged 
to  pay  costs,^^  even  though  he  has  been  guilty  of  no  actual  corruption  or  inten- 
tional fraud. But  it  is  not  proper  to  tax  against  the  officer  costs  incurred  by 
reason  of  other  persons  being  made  defendants.^^  In  an  action  to  set  aside  an 
execution  sale  made  by  the  sheriff,  where  it  appeared  that  neither  the  complainant 
nor  the  purchaser  were  in  any  way  at  fault,  but  the  litigation  had  arisen  solely 
on  account  of  the  sheriff's  negligence,  it  was  held  that  the  sheriff,  being  a  party 
to  the  bill,  should  be  taxed  with  all  the  costs  of  court.^* 

VIIL   SUMMARY  PROCEEDINGS  AGAINST  OFFICERS.^^ 

A,  In  General.  Although  a  sheriff  or  constable  is  usually  liable  to  an  action 
by  the  party  who  is  injured  by  his  default, this  remedy  is  not  exclusive,  as  the 
statutes  very  generally  provide  for  summary  proceedings  by  which  the  officer's 
liability  may  be  estabhshed  and  enforced,^^  or  the  officer  compelled  to  perform 


sheriff  for  not  executing  or  duly  returning  a 
writ  of  execution  —  when  a  receipt  was  given 
by  such  officer,  at  the  time  of  delivery  thereof. 

43.  lilies  f.  Fitzgerald,  11  Tex.  417. 

44.  Richey  f.  Haley,  138  Cal.  441,  71  Pac 
499. 

45.  Hero  Fruit  Jar  Co.  f.  Grant,  57  Hun 
(N.  Y.)  587,  11  N.  Y.  Suppl.  28. 

46.  Baker  r.  Brintnall,  52  Barb.  (N.  Y.) 
188,  5  Abb.  Pr.  Is.  S.  253. 

47.  Mann  v.  McKiernan,  110  111.  19;  Hines 
V.  Chambers,  29  Minn.  7,  11  N.  W.  129;  Hal- 
comb  V.  Stubblefield,  76  Tex.  310,  13  S.  W. 
231. 

48.  Wilton  Town  Co.  v.  Humphrey,  15  Kan. 
372,  holding  that  where  an  officer,  acting  un- 
der an  execution  which  read  ars  follows: 
"  You  are  commanded  to  take  into  your  pos- 
session enough  of  the  personal  property  of 
the  Wilton  Town  Company  to  satisfy  a  judg- 
ment of  $2.55,  together  with  all  costs  that 
have  or  may  accrue  in  a  case  wherein  John 
M.  Matfield  was  plaintiff,  and  C.  H.  Norton 
and  J.  W.  Borton,  officers  of  the  Wilton 
Town  Company,  defendants,  rendered  this 
twentieth  day  of  February,  1874,  before 
Hiram  Bersie,  a  justice  of  the  peace,"  etc., 
levied  upon  certain  personal  property  of  said 
W.  T.  Co.,  and  where  it  was  doubtful  from 
the  entire  record  whether  the  proceedings  and 
judgment  in  the  action  in  which  the  execution 
was  issued  were  not  in  fact  prosecuted  and 
rendered  against  the  W.  T.  Co.,  and  the  exe- 
cution failed  to  show  against  whom  the  judg- 
ment actually  was  rendered,  the  supreme 
court  would  not  reverse  the  ruling  of  both  a 
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justice  of  the  peace  and  the  district  court  to 
the  effect  that  the  execution  protected  the 
officer  in  making  the  levy. 

49.  Piano  Mfg.  Co.  Griffith,  75  Iowa  102, 
39  N.  W.  214,  holding  that  after  the  mort- 
gage had  been  held  void  it  would  have  been 
a  work  of  supererogation  for  plaintiff  to  have 
introduced  evidence  of  the  levy  and  sale. 

50.  See,  generally,  Costs,  11  Cyc.  1. 
Security  for  costs  see  supra,  VII,  C,  1. 

51.  Tiernan  v.  Wilson,  6  Johns.  Ch.  (N.  Y.) 
411. 

52.  Tiernan  v.  Wilson,  6  Johns.  Ch.  (N.  Y.) 
411. 

53.  Baughn  v.  Allen,  (Tex.  Civ.  App.  1903) 
73  S.  W.  1063. 

54.  Lawyers'  Co-operative  Pub.  Co.  v.  Ben- 
nett, 34  Fla.  302,  16  So.  185. 

55.  Summary  proceedings  generally  see 
Summary  Proceedings. 

Summary  proceedings  on  official  bond  see 
infra,  X,  G. 

Abatement  of  summary  proceeding  against 
officer  see  Abatement  and  Revival,  1  Cyc. 
59. 

56.  Actions  against  sheriff  or  constable  see 
infra,  VII. 

57.  Alabama. —  Birmingham  Dry-Goods  Co. 
V.  Bledsoe,  117  Ala.  495,  23  So.  153,  113  Ala. 
418,  21  So.  403;  Chandler  Francis  Vander- 
grift  Shoe  Co.,  94  Ala.  233,  10  So.  353: 
Monts  V.  Stephens,  43  Ala.  217;  Jones  V. 
Brooks,  30  Ala.  588;  Barnett  v.  Bass,  10  Ala. 
951;  Smith  r.  Leavitts,  10  Ala.  92;  Evans  v. 
Stevens,  8  Ala.  517;  Godbold  f.  Planters,  etc., 
Bank,  4  Ala.  516;  Kirkmans  v.  Harkins,  1 
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the  duties  which  devolve  upon  him/^^  or  to  remedy  an  official  mistake.''''  But  as 
statutes  giving  such  summary  remedies  are  in  derogation  of  the  common  law, 
they  must  be  strictly  construed/^  and  not  extended  beyond  the  cases  for  which 
they  were,  by  their  terms,  intended  to  provide.      And  a  fortiori  a  statute  will 


Port.  22;  Anderson  v.  Cunningham,  Minor 
48. 

Arkansas. —  Williams  v.  State,  65  Ark. 
159,  46  S.  W.  186;  Scarborough  r.  Arnold,  21 
Ark.  231;  Humphries  v.  Lawson,  7  Ark.  344; 
Levy      Lawson^  5  Ark.  212. 

Delatvare. —  Stidham  v.  Chase,  3  Harr. 
418;  Hukill  v.  Staats,  2  Harr.  385. 

Georgia. —  De  Longchamp  v.  Hicks,  25  Ga. 
200;  Hand  r.  Greenville,  22  Ga.  476;  Currell 
V.  Phillips,  18  Ga.  469. 

Illinois. —  Day  v.  Hackney,  20  HI.  133; 
Buckmaster  v.  Drake,  10  111.  321;  Beaird  v. 
Foreman,  2  111.  40. 

Kentucky. —  Johnson  r.  Bradley,  11  Bush 
666;  Todd  v.  Caines,  18  B.  Mon.  620;  Quiry 
V.  Prather,  Hard.  294. 

Louisiana. —  Waldo  r.  B^ll,  13  La.  Ann. 
329;  Lay  v.  Boyce,  3  La.  Ann.  622;  Graham 
V.  Swayne,  1  Rob.  186. 

Minnesota. —  Roche  v.  Dunn,  97  Minn.  529, 
106  N.  W.  965;  Hull  v.  Chapel,  71  Minn.  408, 
74  N.  W.  156;  In  re  Grundysen,  53  Minn. 
346,  55  N.  W.  557;  Kumler  v.  Brandenburg, 
39  Minn.  59,  38  N.  W.  704;  Coykendall  v. 
Way,  29  Minn.  162,  12  N.  W.  452,  453. 

Mississippi. —  Steen  v.  Briggs,  3  Sm.  &  M. 
326;  Dunn  v.  Ne-wonan,  7  How.  582;  Rowand 
V.  Gridley,  1  How.  210. 

Missouri. —  Roach  v.  Settles,  19  Mo.  397; 
Hart  V.  Robinett,  5  Mo.  11. 

New  Jersey. —  Disston  v.  Strauck,  42 
N.  J.  L.  546. 

New  York. —  Frankel  v.  Elias,  60  How.  Pr. 
74;  Burk  V.  Campbell,  15  Johns.  456. 

North  Carolina. —  Buchanan  v.  McKenzie, 
53  N.  C.  95 ;  Oats  v.  Darden,  5  N.  C.  500. 

Pennsylvania. —  Ebersole  v.  Boeshore,  1  Pa. 
Co.  Ct.  92;  Hill  V.  Rice,  7  Kulp  311. 

South  Carolina. —  Kirkpatrick  v.  Ford,  2 
Speers  110;  Pennsylvania  Bank  v.  Condy,  1 
Hill  200. 

Tennessee. —  Erkman  v.  Carnes,  101  Tenn. 
136,  45  S.  W.  1067;  Sawyers  v.  Glenn,  11 
Heisk.  754;  Tennessee  Bank  v.  Cannon,  2 
Heisk.  428 ;  Young  v.  Donaldson,  2  Heisk.  52 ; 
Cannon  v.  Wood,  2  Sneed  177;  Watkins  v. 
Barnes,  1  Sneed  201;  Hand  v.  State,  5 
Humphr.  515;  Burt  v.  Davidson,  5  Humphr. 
425;  Benson  v.  Porter,  Meigs  519;  Phillips  v. 
Cunningham,  5  Yerg.  416. 

Teipas'.— Robinson  v.  Schmidt,  48  Tex.  13; 
Little  V.  Guest,  30  Tex.  1;  Vaughan  v.  War- 
nell,  28  Tex.  119;  Spinks  v.  Caldwell,  23  Tex. 
623;  De  Witt  v.  Dunn,  15  Tex.  106. 

Virginia. —  Stone  r.  Wilson,  10  Gratt.  529 ; 
Tyree  v.  Donnally,  9  Gratt.  64, 

^  United  States. —  Turner  v.  Fendall,  1 
Cranch  116,  2  L.  ed.  53. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  237  et  seq. 

Summary  remedy  of  surety  against  sheriff 
see  Bacchus  r.  Gee,  2  Loigli  (Va.)  68. 

58.  California. —  McMann  v.  Superior  Ct., 


74  Cal.  106,  15  Pac.  448;  Leese  v.  Clark,  29 
Cal.  664. 

Georgia,—  Brannon  v.  Central  Bank,  18 
Ga.  361. 

Illinois. — Buckmaster  v.  Drake,  10  111.  321. 

New  Jersey. —  Brown  v.  Dunn,  50  N.  J.  Lu 
111,  11  Atl.  149. 

NetD  York. —  Holmes  v.  Rogers,  2  N.  Y. 
Suppl.  501;  Hatfield  v.  Hatfield,  15  N.  Y.  St. 
788;  In  re  Dawson,  13  N.  Y.  Civ.  Proc.  142, 
20  Abb.  N.  Cas.  188  [affirming  47  Hun  634], 
holding  that  where  the  sheriff  returns  an  exe- 
cution unsatisfied  when  it  is  in  fact  satisfied, 
the  execution  defendant  may  by  motion  re- 
quire the  sheriff  to  make  a  proper  return. 

Pennsylvania. —  Littleboy  v.  Blankman,  1 
Miles  279,  holding  that  where  defendant  gives 
bail  to  the  sheriff,  and  then  puts  in  special 
bail,  which  is  seasonably  excepted  to,  and  is 
not  justified,  nor  new  special  bail  put  in,  the 
sheriff  will  be  ruled  to  bring  in  the  body,  if 
plaintiff  apply  for  such  rule  within  a  reason- 
able time. 

South  Carolina. —  Murray  v.  Peay,  1  Mc- 
Mull.  10. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  237  et  seq. 

59.  Moore  f.  Byne,  1  Rich.  (S.  C.)  94, 
holding  that  where  a  sheriff,  acting  under  the 
process  of  court,  mistakes  his  duty,  and  seizes 
property  when  the  process  does  not  authorize 
a  seizure,  the  court  has  authority  to  undo  the 
injury  by  ordering  the  sheriff'  to  restore  the 
possession  of  the  property  to  the  party  ille- 
gally divested,  on  motion  by  him  for  that 
purpose. 

60.  Evans  V.  Stevens,  8  Ala.  517;  Bavlor 
V.  Scott,  2  Port.  (Ala.)  315;  Connell  v. 
Lewis.  Walk.  (Miss.)  251;  Erkman  r.  Carnes, 
101  Tenn.  136,  45  S.  W.  1067;  Wingtield  v. 
Crosby,  5  Coldw.  (Tenn.)  241;  State  r.  De- 
berry,  9  Humphr.  (Tenn.)  605;  Smith  v. 
Wells,  5  Yerg.  (Tenn.)  202;  Hamilton  r. 
Ward,  4  Tex.  356.  But  compare  Oats  r.  Dar- 
den, 5  N.  C.  500. 

61.  Chandler  r.  Francis  Vando^rift  Shoe 
Co.,  94  Ala.  233,  10  So.  353;  Fvans  r. 
Stevens.  8  Ala.  517;  (Jary  r.  McCown.  6 
Ala.  370  (holding  that  under  Clay  Dig.  218. 
§  85,  permitting  sunnnary  proeeoilings 
against  a  sheriff"  for  failure  to  make  the 
money  on  an  execution,  by  a  suggi^stion  that 
the  "  money  could  have  been  mado  by  the 
sheriff  by  due  diligence,"  a  motion  will  not 
lie  for  a' sheriff's  failure  to  takt>  a  suiVioient 
security  on  a  forthcoming  IkmhI)  ;  Magee  r. 
Childers,  6  Ala.  196;  Winglield  Crosby,  5 
Coldw.  (Tenn.)  241;  Wood  v.  Orr.  10  Yerg. 
(Tenn.)  505;  Smith  r.  Wells.  5  Yerg.  (Tenn.) 
202  (holding  that  Acts  (1803).  c.  IS.  §  1, 
authorizing  judgment  on  motion  for  failing 
to  return  process  issued  from  the  county  or 
circuit  court,  and  providing  for  a  snnimary 
judgment  in  cases  where  an  escajie  has  been 

[VIII,  A) 


1860    [35  Cyc]       SHEBIFF8  AND  CONSTABLES 


not  be  held  to  authorize  summary  proceedings  unless  such  intent  is  clear/^  nor 
can  such  proceedings  be  maintained  in  the  absence  of  statutory  authority.®^  When 
a  statute  authorizing  a  summary  judgment  against  a  sheriff  is  repealed  without 
a  saving  clause,  there  can  be  no  judgment  subsequently  entered  thereunder,  even 
in  proceedings  begun  before  the  repeal.^*  When  a  summary  remedy  is  invoked 
all  the  statutory  requirements  must  be  strictly  complied  with.^^  The  statutory 
summary  remedies  are  cumulative  to  the  remedy  by  action,^®  but  the  complaining 
party  is  put  to  his  election  and  cannot  pursue  both  remedies  at  the  same  time.^^ 

B.  Proceedings  Against  Deputies.  Although  the  rule  is  that,  as  respects 
the.  public  and  third  persons,  the  sheriff  and  not  the  deputy  is  responsible  for  the 
official  defaults  of  the  latter, and  summary  remedies  provided  by  statute  are 
therefore  not  usually  available  against  deputies,®^  yet  such  a  remedy  may  be 
made  available  against  a  deputy  where  it  is  clear  that  such  is  the  legislative 
intent. So  under  some  statutes  the  sheriff  has  the  right  to  proceed  summarily 
against  his  deputy  for  an  official  default. '^^ 

C.  Right  to  Proceed  Summarily.  Summary  proceedings  against  a  sheriff 
cannot  be  instituted  by  a  person  other  than  the  one  for  whom  the  remedy  was 
intended  by  the  statute;  '^^  and  under  some  statutes  a  rule  against  the  sheriff 
for  failing  to  levy  on  the  property  of  defendant  in  execution  until  after  the  return 
term  will  not  be  made  absolute  unless  it  appears  that  the  moving  party  has  been 
injured  by  the  default. An  execution  defendant  who  is  a  mere  surety  for  the 


permitted,  does  not  authorize  a  judgment  on 
motion  to  be  had  against  a  constable  for  an 
escape  on  a  process  issued  by  a  justice  of  the 
peace,  or  for  a  failure  to  return  the  process)  ; 
Waugh  V.  Carter,  2  Munf.  (Va.)  333. 

Extension  of  remedy  to  execution  defend- 
ant.—  The  statute  of  1807,  which  provides 
that  a  defendant  in  execution  shall  have  the 
same  remedy  against  a  sheriff  for  failing  to 
pay  over  an  excess  collected  by  him  on  the 
execution  that  a  plaintiff  has  for  failure  to 
pay  over  money  collected,  is  not  to  be  so  con- 
strued as  to  extend  to  defendants  the  benefit 
of  subsequent  statutes,  by  which  plaintiff's 
remedy  is  changed.  Baylor  r.  Scott,  2  Port. 
(Ala.)  315. 

Summary  proceedings  will  not  lie  against 
the  executor  of  a  deceased  sheriff  for  the  de- 
cedent's failure  to  return  executions.  State 
V.  Deberry,  9  Humphr.  (Tenn.)  605. 

62.  Sample  v.  Royall,  4  Ala.  344. 

63.  Cooper  v.  Harris,  46  Tex.  18©,  holding 
that  in  the  absence  of  any  statute  authoriz- 
ing a  motion  to  be  made  against  a  sheriff  who 
levies  an  attachment  for  failing  to  take  a  suf- 
ficient replevin  bond  such  motion  cannot  be 
maintained. 

64.  Williams  v.  McCurdy,  22  Ala.  696. 

65.  Chandler  v.  Francis  Vandegrift  Shoe 
Co.,  94  Ala.  233,  10  So.  353;  Robinson  v. 
Schmidt,  48  Tex.  13. 

66.  Alabama. —  Chapman  v.  Weaver,  19 
Ala.  626. 

Arkansas. —  Levy  v.  Lawson,  5  Ark.  212. 
Delaware. —  Pettyjohn  v.  Hudson,  4  Harr. 
468. 

Georgia. —  French  v.  Kemp,  64  Ga.  749; 
Wood  V.  Hunt,  23  Ga.  379;  Currell  v.  Phil- 
lips, 18  Ga.  469. 

Illinois. —  Beaird  v.  Foreman,  2  111.  40. 

Kentuchy, —  Mars  v.  Buckler,  1  Bibb  267. 

Missouri. —  State  V.  Durant,  53  Mo.  App. 
493. 


Neic  York. —  Beckwith  v.  Smith,  4  Lans. 
182;  Hatfield  v.  Hatfield,  15  N.  Y.  St.  788; 
Wilson  V.  Wright,  9  How.  Pr.  459;  Gibbs  v. 
Bull,  18  Johns.  435;  Burk  p.  Campbell,  15 
Johns.  456;  Stoors  V.  Kelsey,  2  Paige  418. 

South  Carolina. — State  v.  Charleston  Dist., 
1  Mill  145. 

Tennessee. —  Rader  v.  Davis,  5  Lea  536. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  237  et  seq.,  254. 

67.  Wood  V.  Hunt,  2'3  Ga.  379. 

68.  See  supra,  V,  A,  4;  V,  B. 

69.  Robertson  v.  Lessan,  7  Coldw.  (Tenn.) 
159 

70.  Helm  v.  Haycraft,  2  Litt.  (Ky.)  171 
(holding  that  under  2  Dig.  St.  p.  899,  a 
motion  for  failing  to  pay  over  the  amount 
of  a  list  of  militia  fines  lies  against  the 
deputy  sheriff,  into  whose  hands  it  was  put)  ; 
Vance  v.  Campbell,  8  Humphr.  (Tenn.)  524 
[explaining  and  distinguishing  Rose  v.  Lane, 
3  Humphr.  (Tenn.)  218];  Hevmann  v.  Cun- 
ningham, 51  Wis.  506,  8  N.  Wi;  401. 

71.  Baldwin  v.  Gully,  11  Ala.  716;  Stowers 
V.  Smith,  5  Munf.  (Va.)  401. 

72.  Riley  v.  Marshall,  5  Ala.  682  (holding 
that  where  a  coroner  collected  money  under 
an  execution  which  was  afterward  quashed 
before  the  money  was  paid  over,  defendants 
could  not,  by  notice  and  motion,  recover  of 
the  coroner  the  amount  thus  collected  and 
retained,  as  the  acts  giving  such  remedy  in- 
tended it  only  for  plaintiff  in  execution)  ; 
Ebersole  v.  Boeshore,  1  Pa.  Co.  Ct.  92. 

The  heir  at  law  of  a  deceased  execution 
defendant  cannot  proceed  by  rule  to  compel 
the  sheriff  to  pay  over  an  alleged  surplus  in 
his  hands  arising  from  an  execution  sale  of 
defendant's  property,  on  the  ground  that 
there  are  no  debts  chargeable  against  the 
estate.  Carr  v.  Berry,  116  Ga.  372,  42  S.  E. 
726. 

73.  Turner  v.  Winn,  83  Ga.  761,  10  S.  E. 
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other  defendants,  but  who  pays  the  execution,  cannot  proceed  summarily  against 
the  sheriff  for  the  statutory  damages  imposed  for  a  failure  to  return  the  execu- 
tion.''^  An  execution  plaintiff  does  not,  by  opposing  a  claim  interposed  to  property 
levied  on,  waive  the  right  to  proceed  summarily  against  the  sheriff  for  failing  to 
make  the  money. '^^  A  solicitor  pro  tempore  of  the  county  court  who  obtains  an 
order  allowing  him  fees  may  rule  the  sheriff  for  money  collected  in  such  court  for 
fines  and  forfeitures. The  pendency  of  an  action  against  a  sheriff  and  his  surety 
for  an  official  delinquency  in  failure  to  collect  an  execution  when  it  was  in  his  hands, 
and  for  making  a  false  return  thereon,  is  no  bar  to  the  prosecution  of  a  motion 
against  them  to  recover  statutory  damages  for  the  failure  of  the  sheriff  to  return 
the  execution  within  the  proper  time.'^^ 

D.  Defaults  For  Which  Summary  Remedies  Available  —  l.  General 
Rules.  The  statutes  giving  summary  remedies  usually  apply  to  cases  of  neglect 
of  duty,^^  as  well  as  to  cases  of  active  misconduct.'^  But  such  rem^edies  must  be 
confined  to  the  precise  facts  or  defaults  which  authorize  the  remedy  attempted 
to  be  enforced, and  are  not  available  for  any  official  default  or  misconduct  which 
is  not  provided  for  in  the  statutes  relating  to  such  proceedings.^^  Neither  should 
a  statute  giving  a  summary  remedy  be  permitted  to  have  a  retroactive  application 
to  cases  of  preexisting  default. 

2.  Defaults  of  Deputies.^^  Summary  proceedings  may  be  had  against  a 
sheriff  for  the  official  default  of  his  deputy.^* 

3.  Particular  Defaults.  Under  various  statutes  a  sheriff  or  constable  ma}^ 
be  proceeded  against  summarily  for  failure  to  execute  process, delay  in  levying 


368;  Hunter  v.  Phillips,  56  Ga.  634;  Currell 
V.  Phillips,  18  Ga.  469. 

74.  Sanders  v.  Commonwealth  Bank,  2 
Mete.  (Ky.)  327. 

75.  Leavitt  v.  Smith,  7  Ala.  175. 

76.  Mize  v.  Blalock,  71  Ga.  861. 

77.  Sanders  v.  Kentucky  Bank,  2  Mete 
(Ky.)  327. 

78.  Wright  v.  Cannon,  3  Harr.  (Del.)  487. 

79.  Wright  V.  Cannon,  3  Harr.  (Del.)  487. 

80.  Alabama. — ■  Chandler  v.  Francis  Van- 
degrift  Shoe  Co.,  94  Ala.  233,  10  So.  353; 
Smith  V.  Leavitts,  10  Ala.  92,  102  (where 
it  is  said:  "  It  is  not  sufficient  that  the  mis- 
chief is  the  same " )  ;  Gary  v.  McCown,  6 
Ala.  370. 

Arkansas. —  Lawson  v.  Johnson,  5  Ark.  168, 
holding  that  where  a  sheriff  had  property 
supposed  to  belong  to  a  person  charged  with 
crime,  under  the  belief  that  he  was  entitled 
to  detain  it,  and  afterward  levied  on  it  under 
an  execution  against  such  person,  he  was  not 
amenable  to  the  court  in  a  summary  man- 
ner, as  it  is  only  where  such  officer  acts  in 
obedience  to  or  by  virtue  of  some  process 
that  he  is  liable  in  such  proceedings,  and  not 
where  the  property  did  not  come  to  his  hands 
by  virtue  of  process. 

Kentucky. — 'Morford  v.  Thomas,  Ky.  Dec. 
214. 

Louisiana. —  La  Salle  v.  Whitfield,  12  La. 
Ann.  81. 

Tennessee. — •  Raines  v.  Childress,  2  Humplir. 
449. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  239. 

Default  must  be  official. —  A  statutory  sum- 
mary remedy  is  available  only  in  case  of  an 
official  default,  and  not  where  the  oilicor  has 
acted  merely  as  the  agent  of  the  complain- 


ing party.  McCrea  v.  Galey,  1  Overt.  (Tenn.) 
251. 

81.  Chandler  v.  Francis  Vandegrift  Shoe 
Co.,  94  Ala.  233,  10  So.  353 ;  Day  v.  Hackney, 
20  111.  133;  Miller  r.  Roy,  10  La.  Ann.  744; 
Boyd  V.  Murray,  62  N.  C.  238. 

82.  Wood  V.  Orr,  10  Yerg.  (Tenn.)  505 
(sio  holding  as  to  a  statute  giving  the  right 
to  recover,  by  motion,  the  whole  amount  of 
an  execution,  on  the  ground  that  it  created 
a  new  right  as  well  as  furnished  a  new  rem- 
edy) ;  Burroughs  r.  Goodall,  2  Head  (Tenn.) 
29.    But  compare  Oats  r.  Darden,  5  N.  C.  500. 

83.  Liability  of  sheriff  for  default  of 
deputy  generally  see  supra,  V,  B. 

84.  Flournoy  i*.  Rubey,  1  J.  J.  IMarsh.  (Ky.) 
560;  People  r.  Brown,'  6  Cow.  (N.  Y.)  41 
[distinguishing  People  Gilleland.  7  Johns. 
(N.  Y. )  555,  and  disapproving  People  r. 
Waters,  1  Johns.  Cas.  (N.  Y.)  137].  holding 
that  the  sheriff  is  liable  to  an  attachment  for 
not  returning  process  ]nirsuant  to  a  rule, 
although  it  never  came  to  his  own  hands,  but 
only  to  the  hands  of  liis  deputy. 

85.  Alabama. — 'Birmingham  Drv-Goods  Co. 
V.  Bledsoe,  113  Ala.  418,  21  So.  403  (holding 
that  Code,  §  3106,  authorizing  a  summary 
judgment  for  failure  "  to  execute  summons, 
attachments  or  other  mesne  proc^ess,"  in- 
cludes a  s«ubp(Pna)  ;  Pharr  r.  Hale.  9  Ala. 
312;  Robertson  r.  Beavers.  3  Port.  385. 

Georgia.— llenvd  r.  Callaway,  51  Ga.  314; 
Spicer  r.  Myres,  47  Ga.  559;  jMclXmald  r. 
Feagin,  43  Ga.  360;  Dc  Longchamp  r.  Hicks, 
25  Ga.  200;  Currell  r.  Phillips.  IS  Ca.  469; 
Chitt<Miden  r.  Brady,  Ga.  IVc.  Pt.  11  219. 

Missouri. —  Roach"  r.  Settles.  19  Mo.  397. 

Toincsscr. —  Erkman  r.  Carnes,  101  Tenn. 
136.  45  S.  W.  1067. 

Texas. —  Batte  r.  Chandler,  53  Tex.  613; 
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under  an  execution/^  failure  to  arrest  defendi^nt  in  a  body  execution/^  failure  to 
collect  money  or  to  pay  over  money  collected  or  received  by  him  by  virtue 
of  his  office,^  paying  over  money  in  his  hands  to  the  wrong  person/^  failure  to 
comply  with  an  order  made  in  summary  proceedings  directing  him  to  pay  over 
money,  failure  to  pay  over  the  amount  realized  by  a  sale  of  property  in  his  official 
capacity,  whether  he  receives  the  money  or  not,^^  failure  to  account  for  the  amount 
realized  by  hiring  out  property  in  his  official  custody,^*  failure  to  sell  property 


Murray  v.  Evans,  25  Tex.  Civ.  App.  331,  60 
S.  W.  786. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  239. 

Judgment  for  costs. —  A  plaintiff  may  pro- 
ceed by  motion  against  the  sheriff  for  failure 
to  make  the  money  on  an  execution  issued  on 
a  judgment  for  costs.  Pharr  v.  Hale,  9  Ala. 
3l'2. 

86.  Caruthers  v.  Sprayberry,  26  Ga.  437. 

87.  De  Longchamp  t\  Hicks,  25  Ga.  200; 
Currell  v.  Phillips,  18  Ga.  469. 

88.  Alabama. —  Hood  v.  Blair,  95  Ala.  629, 
10  So.  671;  Andrews  v.  Keep,  38  Ala.  315; 
Whitsett  V.  Slater,  23  Ala.  626;  Union  Bank 
V.  Benham,  23  Ala.  143;  Graham  v.  Chandler, 
12  Ala.  829;  Hodges  v.  Laird,  10  Ala.  678; 
Evans  v.  Stevens,  8  Ala.  517;  Kirkmans  v. 
Harkins,  1  Port.  22. 

Georgia. —  Horrigan  v.  Savannah  Grocery 
Co.,  126  Ga.  127,  54  S.  E.  961;  Boyles  v. 
State  Bank,  96  Ga.  796,  22  S.  E.  582 ;  O'Pry 
V.  Kennedy,  86  Ga.  662,  12  S.  E.  940;  Singer 
Sewing  Mach.  Co.  v.  Barnett,  76  Ga.  377; 
Wheeler  r.  Thomas,  57  Ga.  161;  White  v. 
Haslett,  49  Ga.  262 ;  Martin  v.  Huson,  42  Ga. 
83;  Davis  v.  Irwin,  8  Ga.  153. 

Kentucky. — 'Helm  f.  Haycraft,  2  Litt.  171. 

Minnesota. — 'Kumler  r.  Brandenburg,  39 
Minn.  59,  38  N.  W.  704,  delivery  of  property 
sold  to  purchaser  without  receiving  the  pur- 
chase-money. 

South  Carolina. —  Eve  v.  Moselv,  2  Strobh. 
203;  Pitman  t:  Clark,  1  McMull.'316;  Eoo  p. 
Thurmond,  1  Bailey  605. 

United  States. —  Lewis  i).  Hamilton,  15  Fed. 
Cas.  No.  8,324ct,  Hempst.  21,  failure  to  make 
clerk's  costs  on  execution. 

See  43  Cent.  Dig.  tit.  "Sheriff's  and  Con- 
stables," §  239. 

Contra.—  Day  v.  Hackney,  20  111.  133. 

An  execution  issuing  from  the  orphan's 
court  for  the  collection  of  money  has  the 
same  attributes  as  an  execution  issued  on  a 
judgment  at  common  law,  must  be  executed 
in  the  same  mode,  and  may  be  enforced  in  the 
same  manner,  and  hence  a  motion  may  be 
made  against  the  sheriff  for  failing  to  make 
the  money  thereon.  Graham  v.  Chandler,  12 
Ala.  829. 

89.  Alabama. — ■  Spence  V:  Rutledge,  11  Ala. 
557;  Evans  v.  Stevens,  8  Ala.  517;  Broughton 
V.  State  Bank,  6  Port.  48. 

Arkansas. —  Scarborough  v.  Arnold,  21  Ark. 
231;  Humphries  Lawson,  7  Ark.  344;  Levy 
r.  Lawson,  5  Ark.  212. 

Delaware. —  Hukill  v.  Staats,  2  Harr.  385. 

Georgia. —  Bottoms  v.  Mithvin,  26  Ga.  481, 
71  Am.  Dec.  225;  De  Longchamp  v.  Hicks, 
25  Ga.  200;  Davis  v.  Green,  23  Ga.  185;  Cur- 
rell V.  Phillips,  18  Ga.  469;  Murphy  v.  Jus- 
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tices  Wilkinson  County  Inferior  Ct.,  11  Ga. 
331;  Thompson  V.  Central  Bank,  9  Ga.  413; 
Bethune  v.  Bonner,  2  Ga.  169. 

Illinois.— Bay  v.  Hackney,  20  111.  133; 
Buckmaster  v.  Drake,  10  111.  321;  Beaird  v. 
Foreman,  2  111.  40. 

Kentucky. — •  Patton  V.  Sims,  13  B.  Mon. 
397;  Quiry  v.  Prather,  Hard.  294. 

Mississippi. — ^  Pugh  r.  Boyd,  38  Miss.  326; 
Dunn  V.  Newman,  7  How.  582. 

New  York. —  Whitman  v.  Haines,  4  N,  Y. 
Suppl.  48  [aifirmed  in  119  N.  Y.  639,  23  N.  E. 
1148];  Hatfield  v.  Hatfield,  15  N.  Y.  St.  788. 

South  Carolina. — ■  Kirkpatrick  V.  Ford,  2 
Speers  110;  Pitman  v.  Clarke,  1  McMull.  316; 
Eae  p.  Thurmond,  1  Bailey  605 ;  Kilpatrick  v. 
Vandiver,  2  Mill  341;  State  Charleston 
Dist.,  1  Mill  145. 

Tennessee. — ■  Pvigsby  v.  Walter,  7  Coldw. 
147;  Cook  v.  Smith,  1  Yerg.  148;  Metcalf  v. 
Grainger,  1  Overt.  61. 

rea^as.— Little  v.  Guest,  30  Tex.  1;  Spinks 
f.  Caldwell,  23  Tex.  623;  Beaver  v.  Batte,  19 
Tex.  Ill ;  De  Witt  v.  Dunn,  15  Tex.  106. 

Virginia. —  Tyree  r.  Donnally,  9  Gratt.  64. 

United,  States. — Turner  v.  Fendell,  1  Granch 
116,  2  L.  ed.  53. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  239. 

Contra. —  Riviere  v.  Ross,  2  Mart.  (La.)  46 
[followed  in  Chew  v.  Delogny,  2  Mart.  (La.; 
114]. 

Sale  by  other  than  levying  officer. —  If  one 

constable  seizes  property  on  execution,  and 
procures  another  constable  to  sell  it,  and  the 
latter  fails  to  pay  over  the  money,  the  first 
constable  is  subject  to  judgment  by  motion. 
Cook  V.  Smith,  1  Yerg.  (Tenn.)  148. 

90.  Graham  r.  Swayne,  1  Rob.  (La.)  186; 
In  re  Grundysen,  53  Minn.  346,  55  N.  W.  557, 
holding  that  money  paid  to  a  sheriff  to  redeem 
land  from  a  foreclosure  sale  is  money  received 
"  by  virtue  of  his  office,"  within  the  meaning 
of  Gen.  St.  (1878)  c.  8,  §  198,  as  amended  in 
1885,  which  provides  for  a  summary  proceed- 
ing against  the  sheriff  on  failure  to  pay  over 
such  money. 

91.  English  V.  Reid,  55  Ga.  240. 

92.  Roche  v.  Dunn,  97  Minn.  529,  106  N.  W. 
965;  Wandling  v.  Thompson,  41  N.  J.  L.  142; 
Whitman  v.  Haines,  4  N.  Y.  Suppl.  48  [af- 
firmed  in  119  N.  Y.  639,  23  N.  E.  1148]. 

93.  Scarborough  v.  Arnold,  21  Ark.  231 
(holding,  however,  that  where  the  purchaser 
at  an  execution  sale  refused  to  pay  his  bid, 
and  the  sheriff  did  no  act  treating  the  sale  as 
complete,  it  was  not  such  a  sale  of  the  prop- 
erty as  would  render  the  sheriff  liable  to  a 
motion  for  judgment)  ;  Disston  v.  Strauck,  42 
N.  J.  L.  546. 

94.  Hendrick  v.  Tompkins,  14  Ga.  86, 
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levied  on,^-'  failure  to  take  bond  or  security  when  it  became  his  duty  to  do  so/^ 
failure  to  return  process/^  within  the  proper  time/^  or  making  a  false  ®^  or  insuffi- 
cient ^  return^  permitting  the  escape  of  a  debtor  arrested  on  civil  process,^  failure 
to  release  an  execution  upon  defendant  being  adjudged  a  bankrupt,^  or  disobedi- 
ence to  an  interpleader  order.*  The  sheriff  being  an  officer  of  the  court,  the  court 
has  power  to  control  his  conduct  when  acting  under  color  of  its  authority,  and 


95.  Brannon  t\  Barnes,  111  Ga.  850,  36 
S.  E.  689 ;  Gladden  v.  Cobb,  73  Ga.  235 ;  Kim- 
bro  V.  Edmondson,  46  Ga.  130. 

96.  Bartlett  v.  Marshall,  2  Bibb  (Ky.)  467; 
Rowand  v.  Gridley,  1  How.  (Miss.)  210-; 
Malpass  v.  Fennell,  48  N.  C.  79;  Gray  v. 
Hoover,  15  N.  C.  475. 

97.  Alabama. —  Whitsett  r.  Slater,  23  Ala. 
626;  Huggins  V.  Powell,  19  Ala.  129;  Caskey 
V.  Nitcher,  8  Ala.  622;  Evans  r.  Stevens,  8 
Ala.  517;  Godbold  v.  Planters',  etc..  Bank,  4 
Ala.  516;  Armstrong  v.  Robertson,  2  Ala.  164; 
Marchbanks  v.  Rogers,  1  Stew.  148. 

Arkansas. —  Humphries  v.  Lawson,  7  Ark. 
344. 

Delaware. — ^  Wright  v.  Cannon,  3  Harr.  487; 
Stidham  v.  Chase,  3  Harr.  418. 

Illinois. —  Day  v.  Hackney,  20  111.  133 ;  Peo- 
ple V.  Hallett,  3  111.  566;  People  v.  Needles,  3 
111.  361. 

Indiana. — ■  Baker  v.  Mortimer,  5  Blackf .  32. 

Kentucky. —  Flournoy  v.  Rubey,  1  J.  J. 
Marsh.  560;  Bruce  v.  Dyall,  5  T.  B.  Mon.  125; 
Holderman  v.  Brasfield,  Litt.  Sel.  Cas.  271; 
Kennedy  v.  Coleman,  2  Litt.  6;  Fergus  v. 
Ball,  1  Litt.  197. 

Louisiana. — ■  Taylor  v.  Hancock,  19  La.  Ann. 
466  ;  Hill  v.  Labarre,  12  La.  Ann.  419;  Brand 
v.  Wilkinson,  11  La.  Ann.  273;  Lay  v.  Boyce, 
3  La.  Ann.  622.  But  compare  La  Selle  t. 
Whitfield,  12  La.  Ann.  81. 

Mississippi. —  Steen  v.  Briggs,  3  Sm.  &  M. 
326. 

New  Yorfc.— Mollineaux  v.  Mott,  78  N.  Y. 
App.  Div.  493,  78  N.  Y.  Suppl.  661 ;  Parker  v. 
Bradley,  46  N.  Y.  Super.  Ct.  244;  People  v. 
Lownds,  1  Hall  252;  Brown  v.  James,  1  Hilt. 
204,  3  Abb.  Pr.  80;  Wilson  v.  Wright,  9  How. 
Pr.  459;  Anonymous,  23  Wend,  102;  People  v. 
Brown,  6  Cow.  41;  People  v.  Chapman,  1  Cow. 
579;  Burk  v.  Campbell,  15  Johns.  456;  People 
i\  Ferris,  9  Johns.  160. 

Pennsylvania. —  Hill  v.  Rice,  7  Kulp  311. 

Tennessee. — ■  Erkman  v.  Carnes,  101  Tenn. 
136,  4'5  S.  W.  1067;  Cowan  v.  Sloan,  95  Tenn. 
424,  32  S.  W.  388;  Lane  v.  Keith,  2  Baxt.  189; 
Reese  v.  Creson,  1  Baxt.  458 ;  State  Bank  r. 
Cannon,  2  Heisk.  428;  Robertson  /;.  Lessan,  7 
Coldw.  159;  Lashley  v.  Wilkinson,  2  Head 
482;  Watkins  v.  Barnes,  1  Sneed  201;  Hand 
V.  State,  5  Humphr.  515  (holding  that  Acts 
(1803),  c.  18,  §  1,  authorizing  judgment  "on 
motion  of  the  party  aggrieved,"  against  a 
sheriff  failing  to  return  an  execution,  author- 
izes judgment  on  motion  by  the  solicitor  for 
the  state  for  a  failure  to  return  executions 
for  fine  and  costs  in  favor  of  the  state  against 
individuals)  ;  Webb  r.  Armstrong,  5  ITumphr. 
379;  McMullen  r.  Goodman,  4  llnniphr.  239; 
Benson  v.  Porter,  Meigs  519;  Wood  r.  Orr.  10 
Yerg.  505;  Phillips  r.  Ciiiiniiioliaiii.  5  Vorg. 
416;  Smith  v.  Wells,  5  Yerg.  2(12;  Porter  r. 


Webb,  4  Yerg.  161;  Va-.je  v.  Cheatham,  5 
Hayw.  39. 

Tea^as.— Vaughan  v.  Warnell,  28  Tex.  119; 
Crow  V.  State,  24  Tex.  12;  Spinks  c.  Caldwell, 
23  Tex.  623. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  239. 

A  writ  of  venditioni  exponas  is  an  execu- 
tion, within  the  meaning  of  the  statutes  au- 
thorizing motions  against  sheriffs  and  con- 
stables for  failure  to  return  executions.  Webb 
V.  Armstrong,  5  Humphr.  (Tenn.)  379. 

98.  Stidham  v.  Chase,  3  Harr.  (Del.)  418; 
Sanders  v.  Kentucky  Bank,  2  Mete.  (Ky. ) 
327;  Taylor  v.  Hancock,  19  La.  Ann.  466;  Lay 
V.  Boyce,  3  La.  Ann.  622 ;  Armstrong  v.  Apple, 
2  Coldw.  (Tenn.)  280;  Porter  v.  Webb,  4 
Yerg.  (Tenn.)  161. 

99.  Delaware. — ■  Wright  v.  Cannon,  3  Harr. 
487;  Hukill  v.  Staats,  2  Harr.  385. 

Georgia. — •  De  Longchamp  v.  Hicks,  25  Ga. 
200;  Currell  v.  Phillips,  18  Ga.  469. 

Missouri. —  Roach  v.  Settles,  19  Mo.  397. 

Neiu  York. —  In  re  Dawson,  13  N.  Y.  Civ. 
Proc.  142,  20  Abb.  N.  Cas.  188  [affirming 
47  Hun  634]. 

Tennessee. —  Young  r.  Donaldson,  2  Heisk. 
52;  Fussell  i\  Greenfield,  1  Sneed  437;  Wat- 
kins  f.  Barnes,  1  Sneed  201. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  2  3.19. 

Contra.— McLeod  v.  Ward,  9  Fla.  IS;  Mor- 
ford  V.  Thomas,  Ky.  Dec.  214. 

Under  the  Tennessee  statute  a  sheriff  is 
liable  on  motion  only  in  cases  where  the  false- 
hood or  insufficiency  of  the  return  appears 
upon  the  face  itself,  and  it  was  not  the  in- 
tention of  the  legislature  to  make  the  sum- 
mary remedy  by  motion  a  substitute  for  the 
common-law  remedy  by  action  for  negligence 
or  for  a  false  return.  Raines  r.  Childress,  2 
Humphr.  449  [folloued  in  Howell  r.  Donald- 
son, 7  Heisk.  206;  Fussell  r.  Greenfield,  1 
Sneed  437  {approved  in  Hill  r.  Hinton,  2 
Head  124)]. 

1.  Hukill  r.  Staats.  2  Harr.  (Del.)  385; 
Young  r.  Donaldson,  2  lloisk.  (Tenn.)  52; 
Dunnaway  r.  Collier,  2  lloisk.  (Tenn.)  10; 
Fussell  Greenfield,  1  Snt^d  (Tenn.)  437; 
Watkins  r.  Barnes,  1  Sneed  (Tenn.)  201; 
Howard  /*.  Union  Bank,  7  Humphr.  (Tenn.) 
26;  Phillips  r.  Cunningham,  5  Yerg.  (  Teun.) 
416. 

2.  Stone  r.  Wilson,  10  Graft.  (Va.)  520, 
holding  that  a  return  by  tlio  shorifi'  that  the 
county  court  had  not  provided  a  jail,  and  that 
ho  had  therefore  permitted  a  debtor  taken 
in  e\ecuti(^n  to  go  at  large,  was  sulVu'ient  to 
support,  the  remedy  I\v  motion  against  liim 
for  an  (^scape. 

3.  (^ary  r.  Bates.  12  Ala.  544. 

4.  Maclean  r.  Antony,  (i  (^nt.  3.'^0. 
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hence  may  order  him  to  refund  the  money  collected  under  a  process  improperly 
issued.^  A  coroner  cannot  be  held  liable  on  motion  for  omission  to  collect  more 
than  the  usual  rate  of  interest  on  a  judgment  against  a  sheriff  for  a  default,  when 
neither  the  execution  nor  the  judgment  directs  it  to  be  done.^ 

E.  Considerations  Affecting  Availability  of  Summary  Remedies  — 
1.  Doubt  as  to  Duty  or  Liability.  The  summary  remedies  provided  by  statute 
are  available  only  when  a  plain  and  undisputed  duty  has  been  wilfully  neglected, 
and  not  where  the  officer's  duty  or  liability  is  fairly  open  to  dispute;  ^  and  so, 
where  there  are  conflicting  claims  to  money  in  the  sheriff's  hands,  he  cannot  be 
proceeded  against  summarily  by  one  of  the  claimants  for  failure  to  pay  over  the 
same,  but  is  entitled  to  have  the  question  as  to  who  is  entitled  to  the  money 
determined  in  a  civil  action  to  which  all  the  claimants  may  be  made  parties.^ 

2.  Acquiescence  of  Party.  A  party  who  has  acquiesced  in  the  acts  of  an 
officer  cannot  proceed  against  him  summarily  for  such  acts  unless  there  has  been 
some  fraud  or  collusion/^ 

3.  Injury  to  Complaining  Party.  It  has  been  held  that  summary  remedies 
against  the  sheriff  are  not  available  unless  the  moving  party  has  sustained  some 
injury  by  reason  of  the  officer's  default;  but  a  sheriff  is  not  excused  from  liability 
to  an  attachment  for  not  returning  a  fee  bill  because  he  could  not  collect  it  of 
defendant  therein." 


5.  McMann  v.  Superior  Ct.,  74  Cal.  106, 
15  Pac.  448. 

6.  Herrin  v.  Woodward,  11  Ala.  792. 

7.  Arkansas. — ■  Williams  v.  State,  65  Ark. 
159,  46  S.  W.  186. 

Georgia. — •  Chambers  r.  Mayo,  51  Ga.  610; 
Hutchins  f.  Hullman^  34  Ga.  346.  See  also 
Lauham  v.  Vaughaii,  26  Ga.  358. 

Minnesota. —  Deering  r.  Burke,  74  Minn.  80, 
76  N.  W.  1020;  Roche  v.  Dunn,  97  Minn. 
529,  106  N.  W.  965.  See  also  Coykendall  f. 
Way,  29  Minn.  162,  12  N.  W.  452. 

^ew  York. — •  Frankel  r.  Elias,  60  How.  Pr. 
74. 

i^ouih  Carolina. —  Brown  v.  Furze,  2  Rich. 
530;  Cannady  v.  Odum,  2  Rich.  527;  Dawkins 
V.  Pearson,  2  Bailey  619 ;  State  r.  Charleston, 
1  Mill  145. 

Tennessee. — 'Cannon  v.  Wood,  2  Sneed  177, 
holding  that  the  summary  remedy  by  motion 
against  a  constable  for  failing  to  return  an 
execution  cannot  be  maintained,  where  the 
judgment  on  which  the  execution  issued  docs 
not  sufficiently  state  the  nature  of  the  liabil- 
ity of  the  judgment  debtor  or  the  forum  in 
which  the  judgment  was  rendered. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  239. 

Failure  to  collect  fee  bills. —  On  a  motion 
for  judgment  against  a  sheriff  for  the  amount 
of  fee  bills  delivered  to  him  for  collection,  it 
must  appear  from  such  fee  bills,  or  it  must 
be  shown,  that  they  were  of  the  description 
which  he  was  bound  by  law  to  collect  and 
account  for.  May  v.  Johnston,  2  Bibb  (Ky.) 
220. 

8.  Roche  V.  Dunn,  97  Minn.  529,  106  N.  W. 
965;  Deering  v.  Burke,  74  Minn.  80,  76 
N.  W.  1020;  Hull  v.  Chapel,  71  Minn.  408, 
74  N.  W.  156;  Cannady  v.  Odum,  2  Rich. 
(S.  C.)  527;  Dawkins  v.  Pearson,  2  Bailey 
(S.  C.)  619;  Scott  v.  Angus,  2  Nova  Scotia  183. 

9.  Bottoms  V.  Mithvin,  26  Ga.  481,  71  Am. 
Dec.  225,  holding  that  an  execution  creditor 
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who  was  present  at  a  sale  by  the  sheriff  of 
property  to  satisfy  an  execution  was  so  far 
bound  by  an  announcement,  made  by  the 
sheriff  at  the  time  of  the  sale  without  objec- 
tion from  him,  that  the  vendor's  lien  on  the 
property  would  be  paid  out  of  the  proceeds 
of  the  sale,  that  he  could  not  maintain  a 
summary  proceeding  against  the  sheriff  to 
show  cause  why  he  did  not  pay  over  the 
amount  due  on  the  execution. 

10.  Georgia. — ■  Green  v.  Jones,  39  Ga.  521 
(holding  that  the  failure  of  a  sheriff  to  col- 
lect the  money  on  an  execution  within  the 
statutory  time  is  not  sufficient  to  sustain  an 
order  of  court  compelling  him  to  pay  the  judg- 
ment himself,  where  he  has  acted  in  good 
faith  and  plaintiff  has  not  been  damni- 
fied) ;  Hackett  v.  Green,  32  Ga.  512  (where 
a  sheriff'  neglected  to  sell  property  on  the 
day  when  it  was  advertised  to  be  sold  on 
execution,  and  soon  after  a  claim  to  the  prop- 
erty was  interposed  by  a  third  party,  and  a 
rule  having  been  served  on  the  sheriff  to  show 
cause  why  he  should  not  pay  the  amount  due 
on  said  execution  to  the  attorney  of  plaintiff 
therein,  it  was  held  that  the  sheriff  was  not 
then  liable  to  attachment,  it  not  being  certain 
that  plaintiff  had  suffered  any  injury  by  the 
neglect  of  the  sheriff,  but  the  court  ordered 
the  rule  to  be  kept  open  till  the  disposition 
of  the  claim  interposed ) .  See  also  Reeves  v. 
Parish,  80  Ga.  222,  4  S.  E.  768. 

Indiana. —  See  Baker  v.  Mortimer,  5 
Blackf.  32. 

New  York. — See  Post  v.  Van  Dine,  1  Johns. 
Gas.  412. 

South  Carolina. — 'Connor  v.  Archer,  1 
Speers  89;  McLean  v.  DuBose,  1  Bailey  646 
[approved  in  Pitman  v.  Clarke,  1  MoMull. 
316]. 

Texas. —  Hamilton  v.  Ward,  4  Tex.  356. 
See  43  Cent.  Dig.  tit.  ''Sheriffs  and  Con- 
stables," §  239. 

11.  People  V.  Nichols,  5  111.  560. 
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4.  Reasonable  Cause  For  Not  Proceeding.  A  rule  against  a  sheriff  to  show 
cause  why  he  had  not  cohected  the  balance  and  interest  due  on  an  execution  is 
properly  discharged,  where  it  appears  that  he  has  collected  the  sum  really  due, 
although  a  larger  sum  is  expressed  in  the  execution,  and  that  he  has  delayed 
enforcing  the  execution  for  the  balance  until  the  court  could  decide  on  defendant's 
appHcation  to  be  relieved  from  it.^^ 

F.  Methods  of  Proceeding  —  l.  Rule  or  Order  —  a.  In  General.  A 
very  common  remedy  against  a  sheriff  or  constable  who  has  failed  in  the  discharge 
of  his  duty  is  by  a  rule  nisi  or  rule  to  show  cause  why  he  should  not  pay  to  the 
party  injured  by  his  default  the  amount  which  prima  facie  such  party  has  lost 
in  consequence  thereof,^*  together  with  any  statutory  penalty  to  which  the  officer 
has  become  subject  through  his  default,^^  which  rule  is  made  absolute  upon  the 
officer^s  failure  to  excuse  his  default. The  performance  of  duties  devolving 


12.  Pennsylvania  Bank  v.  Condy,  1  Hill 
(S.  C.)  209,  2ia,  where  it  is  said:  "Al- 
though the  sheriff  is  not  to  be  encouraged,  in 
searching  out  flaws  in  the  proceedings,  or  in 
detecting  errors  in  calculation,  yet  a  palpable 
case  like  this,  is  considered  by  the  Court  as 
furnishing  reasonable  cause  for  not  proceed- 
ing, and  why  he  should  not  be  held  in  con- 
tempt." 

13.  Orders  generally  see  Obders,  29  Cyc. 
1511. 

14.  Alabama. —  Whitsett  v.  Slater,  23 
Ala.  626;  Union  Bank  v.  Benham,  23  Ala. 
143;  Vastbinder  v.  Spinks,  16  Ala.  385;  Bar- 
nett  V.  Bass,  10  Ala.  951;  Hodges  v.  Laird, 
10  Ala.  678 ;  Mason  t\  Watts,  7  Ala.  703. 

/'^oHda.— McLeod  v.  Ward,  9  Fla.  18. 

Georgia. —  Puckett  v.  State  Banking  Co., 
130  Ga.  586,  61  S.  E.  465;  Horrigan  v. 
Savannah  Grocery  Co.,  126  Ga.  127,  54  S.  E. 
961;  Wilkin  v.  American  Freehold  Land 
Mortg.  Co.,  106  Ga.  182,  32  S.  E.  135;  Mc- 
Connell  v.  West,  105  Ga.  468,  30  S.  E.  654; 
Brown  v.  Usry,  99  Ga.  302,  25  S.  E.  650; 
Bovles  ?;.  State  Bank,  96  Ga.  796,  22  S.  E. 
582;  Gladden  v.  Cobb,  73  Ga.  235,  6  S.  E. 
161;  Morgan  v.  Spring,  72  Ga.  257;  Mize  v. 
Blalock,  71  Ga.  861;  Wakefield  v.  Moore,  65 
Ga.  268;  Snell  v.  Mayo,  62  Ga.  743;  Davis 
V.  Reid,  57  Ga.  188;  Wheeler  v.  Thomas,  57 
Ga.  161;  Wheeler  v.  Redding,  55  Ga.  87; 
Pugsley  V.  Drew,  52  Ga.  339 ;  Cowart  v.  Chaf- 
fee, 51  Ga.  606;  Lee  v.  Armstrong,  49  Ga. 
609;  Spicer  v.  Myres,  47  Ga.  559;  Bell  v. 
Thorpe,  44  Ga.  509;  McDonald  r.  Feagin,  43 
Ga.  360;  Martin  v.  Huson,  42  Ga.  83;  Al- 
bert V.  Howell,  32  Ga.  548;  DeLongcliarap  v. 
Hicks,  25  Ga.  200;  Davis  v.  Green,  23  Ga. 
185;  Hand  v.  Greenville,  22  Ga.  476;  Pliillips 
V.  Behn,  19  Ga.  298;  Gregory  v.  Waters,  19 
Ga.  71;  Kellogg  v.  Bucker,  17  Ga.  187;  Davis 
V.  Dempsey,  15  Ga.  182;  Hendrick  v.  Tomp- 
kins, 14  Ga.  86;  Thompson  v.  Central  Bank, 
9  Ga.  413 ;  Davis  v.  Irwin,  8  Ga.  153 ;  Brant- 
ley V.  Southerland,  1  Ga.  App.  804,  57  S.  E. 
960;  Read  Phosphate  Co.  r.  S.  Weichselbaum 
Co.,  1  Ga.  App.  420,  58  S.  E.  122. 

Kentucky. — McClelland  v.- Strong,  Hard.  522. 

Louisiana. — 'Chase  v.  Bell^  32  La.  Ann.  460; 
Blair  v.  Taylor,  25  La.  Ann.  144;  Connors 
r.  Citizens'  Mut.  Ins.  Co.,  22  La.  Ann.  330; 
Taylor  v.  Hancock,  19  La.  Ann.  466;  Hill 
r.  Labarre,  12  La.  Ann.  419. 


Maryland. —  Cadwallader  v.  Ringgold,  4 
Harr.  &  J.  564. 

Minnesota. —  Roche  v.  Dunn,  97  Minn.  529, 
106  N.  W.  965;  Breuer  v.  Elder,  33  Minn. 
147,  22  N.  W.  622. 

North  Carolina. —  Ex  p.  Schenck,  63  X.  C. 
601. 

South  Carolina. —  Wallace  v.  Graham,  13 
Rich.  322;  Dawson  v.  Dewan,  12  Rich.  499; 
Eve  V.  Mosely,  2  Strobh.  203;  Kirkpatrick 
V.  Ford,  2  Speers  110;  Carr  v.  Scott,  Riley 
193;  Pennsylvania  Bank  v.  Condy,  1  Hill  209; 
Dawkins  v.  Pearson,  2  Bailey  619;  Summers 
V.  Caldwell,  2  Nott  t  M.  341;  State  v, 
Cliarleston  Dist.,  1  Mill  145. 

Tennessee. —  Phillips  v.  Cunningham,  5 
Yerg.  416. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  246. 

It  must  appear  that  the  sheriff  is  in  con- 
tempt in  order  to  warrant  a  proceeding  by 
rule  against  him.  Hunter  r.  Phillips,  56  Ga. 
634. 

Such  proceeding  by  rule  is  not  a  regular 
suit,  but  an  exercise  of  the  court's  power  over 
its  officer  to  compel  him  to  do  his  duty  or 
to  suffer  the  consequences  of  a  failure.  Puck- 
ett v.  State  Banking  Co.,  130  Ga.  586.  61 
S.  E.  465,  But  compare  Roberts  r.  Keeler, 
111  Ga.  181,  36  S.  E.  617. 

15.  Roche  r.  Dunn.  97  Minn.  529.  106  X.  W. 
965. 

16.  Puckett  V.  State  Banking  Co.,  130  Ga. 
586,  61  S.  E.  465  (holding  that  whore  a  rule 
has  been  issued  against  a  constable  to  show 
cause  why  he  slunild  not  pay  the  amounts 
due  on  fieri  facias  placed  in  his  hands,  if  he 
is  in  default  in  making  answer,  the  court 
may  proceed  to  grant  a  rule  absolute  against 
him,  and  is  not  required  to  wait  until  he  shall 
voluntarily  ajipear  or  to  institute  other  pro- 
ceedings t()  compel  an  answer)  :  Bovles  r. 
State  Bank,  96  Ga.  796,  22  S.  E.  582:' Valen- 
tine r.  Kwilecki,  89  Ga.  98.  14  S.  E.  87S; 
English  r.  Reid,  55  Ga.  240;  Spicer  r.  Myres. 
47  Ga.  559;  Kinibro  Kdmondson.  46  (la. 
130:  Martin  r.  lluson.  12  Ga.  S3:  Albert  r. 
Howell,  32  Ga.  54S:  Hendrick  v.  Tompkins. 
14  Ga.  86:  Read  Pliospiiate  (\\  v.  S.  Weioli- 
selbaum  Co.,  1  Ga.  App.  420.  ."SS  S.  K.  122. 

Failure  to  take  seasonable  advantage  of 
leave  to  amend. —  Where  a  rule  nisi  against 
a  sheriff  was  ordered  to  be  made  absolute,  but 
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upon  the' sheriff  may  also  be  compelled  by  mle.^^  Two  writs  of  fieri  facias  may 
be  introduced  in  one  rule  nisi  against  the  sheriff/^  and  where  such  officer  has 
simultaneously  collected  different  sums  by  process  in  several  different  actions 
against  the  same  defendant,  one  order  requiring  him  to  pay  it  over  may  be  prop- 
erly made  in  all  the  actions.^^  When  a  'prima  facie  case  is  made  against  a  sheriff, 
either  upon  affidavit  or  other  sufficient  proof,  a  rule  nisi  is  granted  as  of  course,^^ 
A  rule  against  an  officer  to  show  cause  why  he  should  not  pay  the  amounts  due 
on  fieri  facias  placed  in  his  hands  should  be  given  a  fair  and  reasonable  construc- 
tion so  as  not  to  work  oppressively  on  him,^^  but  should  not  be  so  construed  as 
to  allow  him  to  take  his  own  time  to  prepare  to  be  heard  and  to  require  the  court 
to  wait  until  he  is  ready.^^  Where,  pending  a  rule  against  him,  the  officer  is 
guilty  of  a  new  default,  such  default  may  be  alleged  by  way  of  amendment  to  the 
rule,  and  the  rule  may  be  made  absolute  as  a  consequence  of  that  default. The 
fact  that  a  sheriff  has  neglected  to  make  the  money  on  an  execution  does  not 
warrant  a  rule  for  failing  to  pay  over  money  as  actually  collected,  notwithstanding 
he  has  promised  to  pay  over  the  money  for  which  he  is  liable.^*  On  rule  against 
a  sheriff  to  show  cause  why  he  should  not  be  compelled  to  pay  over  the  amount 
of  an  execution  in  his  hands,  it  is  not  proper  to  give  summary  relief  in  the  premises 
by  ordering  him  to  pay  the  money  or  to  stand  committed,  where  it  appears  that 
he  has  not  made  the  money  thereon.^^  A  rule  is  properly  discharged  where  the 
effect  of  making  it  absolute  would  be  to  prevent  the  sheriff  from  obeying  the 
mandate  of  a  coordinate  court,^^  A  rule  nisi  against  a  sheriff,  setting  forth  at  its 
head  the  name  of  plaintiff  and  defendant  in  the  fieri  facias,  the  amount  of  the 
principal  and  interest  at  the  date  of  the  judgment,  and  the  court  to  which  the 
fieri  facias  is  returnable,  and  alleging  that  the  sheriff  has  had  the  fieri  facias  long 
enough  to  have  made  the  money,  is  not  demurrable  for  want  of  certainty.^^  A  rule 
on  a  sheriff  to  pay  over  money  collected  on  execution  must  state  the  court  in  which 
the  judgment  was  rendered  on  which  the  execution  issued.^^    Where  a  sheriff 


by  consent  of  counsel  for  plaintiff  the  sheriff 
was  granted  leave  to  amend,  but  at  the  next 
term,  such  additional  return  not  having  been 
made,  the  sheriff  moved  for  leave  to  be  heard 
again  upon  the  merits  of  the  issue,  it  was 
held  that  as  he  had  already  had  his  day  in 
court  upon  the  merits  of  the  issue  as  it  stood, 
leave  to  amend  was  properly  denied,  and  that 
the  rule  was  properly  made  absolute  nunc  pro 
tunc.    Hendrick  v.  Tompkins,  14  Ga.  86. 

17.  Georgia. — ■  Read  Phosphate  Co.  V.  S. 
Weichsclbaum  Co.,  1  Ga.  App.  420,  58  S.  E. 
122. 

Illinois. —  People  V.  McHatton,  3  111. 
566. 

^ew  York. —  Coons  v.  McManus,  15  Johns. 
181. 

Pennstflvania. —  Littleboy  v.  Blankman,  1 
Miles  279. 

South  Carolina. —  Murray  v.  Peay,  1  Mc- 
Mull.  10. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  246. 

In  case  an  officer  neglects  to  return  any 
precept,  the  practice  is  to  issue  a  rule  against 
him  to  return  the  same;  and  it  is  irregular 
to  issue  a  rule  in  the  first  instance  to  show 
cause  why  an  attachment  should  not  issue. 
People  V.  Needles,  3  111.  361.  But  compare 
People  V.  Hallett,  3  111.  566. 

18.  Lee  v.  Armstrong,  49  Ga.  609. 

The  fact  that  one  of  the  writs  is  not  fully 
described  will  not  support  a  general  demurrer 
to  the  rule.    Lee  v.  Armstrong,  49  Ga.  609. 
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19.  Whitman  v.  Haines,  4  N.  Y.  Suppl.  48 
[affirmed  in  119  N.  Y.  639,  23  N.  E.  1148]. 

20.  Eoo  p.  Schenck,  63  N.  C.  601. 
Surplusage  in  the  affidavit  will  not  impair 

its  effect.    Eac  p.  Schenck,  63  N.  C.  601. 

21.  Puckett  V.  State  Banking  Co.,  130  Ga. 
586,  61  S.  E.  465. 

22.  Puckett  V.  State  Banking  Co.,  130  Ga. 
586,  61  S.  E.  465,  holding  that  a  rule  against 
a  constable  to  show  cause  why  he  should  not 
pay  the  amounts  due  on  fieri  facias  placed  in 
his  hands,  which  on  its  face  is  returnable 
"  instanter,  or  as  soon  as  counsel  can  be 
heard,"  is  returnable  promptly  on  service  be- 
ing made,  and  is  subject  to  be  then  heard  or 
to  be  dealt  with  as  soon  as  counsel  can  be 
heard,  and  does  not  remain  open  indefinitely 
until  the  constable  may  see  fit  to  employ 
counsel,  and  the  latter  is  ready  to  be  heard. 

23.  Valentine  V.  Kwilecki,  89  Ga.  98,  14 
S.  E.  878. 

24.  Hodges  v.  Laird,  10  Ala.  678. 

25.  McLeod  v.  Ward,  9  Fla.  18. 

26.  Meixell  v.  Meixell,  1  Lehigh  Val.  L. 
Rep.  (Pa.)  127,  holding  that  where  a  sheriff 
made  the  money  on  a  testatum  fieri  facias  re- 
quiring that  he  should  have  the  money  made 
under  it  before  the  judges  of  that  court  on 
the  return-day  of  the  writ,  a  rule  obtained 
by  attaching  creditors  to  pay  the  moneys  so 
made  into  the  court  under  whose  jurisdiction 
the  money  was  made  will  be  discharged. 

27.  Lee  v.  Armstrong,  49  Ga.  609. 

28.  Bethune  v.  Bonner,  2  Ga.  169. 
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had  received  money  on  a  fieri  IVicias  exceptions  to  the  sufficiency  of  a  rule  against 
him,  taken  on  the  trial,  eighteen  months  after  the  fihng  of  the  rule,  came  too 
late.^^  Although  a  sheriff  has  become  liable  for  a  debt  by  allowing  a  defendant, 
arrested  on  a  ne  exeat,  to  leave  without  giving  sufficient  bail,  an  order  will  not 
issue  against  the  sheriff  to  compel  him  to  pay  the  debt  without  first  giving  him 
time  to  produce  defendant  or  to  recover  the  debt  on  the  bail-bond.^^ 

b.  Service  of  Rule  or  Order.^^  It  has  been  held  that  an  order  or  rule  upon  a 
sheriff  to  return  process  still  in  his  hands  should  be  served  on  him  by  copy,  and  not 
by  reading  it  to  him,^^  and  that  a  rule  on  the  sheriff  to  bring  in  the  body  of 
defendant  cannot  be  served  until  after  the  expiration  of  twenty  days  after  the 
term  to  which  the  writ  is  returnable. 

e.  Setting  Aside  Rule  or  Order.  A  rule  absolute  against  a  sheriff  for  failure 
to  collect  money  under  an  execution  does  not,  like  a  judgment,  operate  as  an 
estoppel,^*  but  rests  upon  the  fact  of  a  contempt  by  the  sheriff,^"^  and  may  be  set 
aside  by  the  court  for  sufficient  cause,^^  as  where  the  charge  of  contempt  is  dis- 
proved.^^ So  also  a  peremptory  order  to  a  sheriff,  without  notice  of  a  hearing 
thereon,  to  pay  the  proceeds  from  a  sale  under  execution  into  court,  will  be  set 
aside.^^ 

2.  Contempt  Proceedings  —  a.  In  General.  Another  very  usual  method  of 
proceeding  summarily  against  a  sheriff  for  an  official  default  is  by  attachment, 


29.  Thompson  v.  Central  Bank,  9  Ga.  413. 

30.  Brayton  f.  Smith,  6  Paige  (N.  Y.)  489. 

31.  Notice  or  process  generally  see  infra, 
VIII,  K. 

32.  People  v.  McHatton,  3  111.  566. 

33.  Coons  V.  McManus,  15  Johns.  (N.  Y.) 
181. 

34.  Holcombe  r.  Dupree,  50  Ga.  335. 

35.  Holcombe  v.  Dupree,  50  Ga.  335. 

36.  Holcombe  v.  Dupree,  50  Ga.  335 ;  Davis 
V.  Dempsey,  15  Ga.  182,  holding  that  a  rule 
absolute  made  against  a  sheriff  for  a  failure 
to  show  cause  why  he  had  not  paid  over  cer- 
tain moneys  due  on  a  mortgage  fieri  facias 
would  be  set  aside  on  a  showing  that  the 
mortgagees  were  themselves  the  purchasers, 
that  he  had  nothing  in  his  hands  due  to  him, 
and  that  he  learned  from  the  parties  in  in- 
terest, when  the  rule  nisi  was  served,  that 
the  object  was  simply  to  adjust  their  rights 
under  the  agreement,  and  not  to  require  him 
to  pay  over  money  which  he  had  not  re- 
ceived. 

37.  Holcombe  r.  Dupree,  50  Ga.  3.35. 

38.  Dewoody  v.  Dewoody,  157  Pa.  St.  603, 
27  Atl.  667. 

39.  Contempt  generally  see  Contempt,  9 
Cyc.  1. 

40.  Georgia. —  Brannon  r.  Barnes,  111  Ga. 
850,  36  S.  E.  689;  French  r.  Kemp.  (14  Ca. 
749;  lieard  r.  Callaway,  51  Ga.  314;  Currell 
V.  Phillips,  18  Ga.  469;  (  hittenden  r.  Brady, 
Ga.  Dec.  Pt.  II.  219. 

Minnesota. —  Roche  r.  Dunn,  97  Minn.  529, 
106  N.  W.  965. 

Neic  York. —  Mollineaux  v.  Mott,  78  N.  Y. 
x\pp.  Div.  493,  79  N.  Y.  Suppl.  661  (holding 
that  where  a  sheriff  has  failed  to  return  an 
execution  an  order  may  issue  directino-  an 
attachment  for  contempt  against  him  unless 
he  returns  the  writ  within  a  specified  time, 
but  such  an  order  should  not  contain  any  di- 
rection as  to  the  form  of  the  r(>turn)  ;  l'ark(>r 
r.  Bradlev,  46  N.  Y.  Su])er.  Vi.  244;  Teople 


V.  Lownds,  1  Hall  252;  Brown  r.  Jones,  1 
Hilt.  204.  3  Abb.  Pr.  80;  Whitman  i: 
Haines,  4  N.  Y.  Suppl.  48  [affirmed  in  119 
N.  Y.  639,  23  N.  E.  1148]  ;  Holmes  v.  Rogers, 

2  N.  Y.  Suppl.  501;  Hatfield  r.  Hatfield,  15 
N.  Y.  St.  788;  Wilson  v.  Wright,  9  How.  Pr. 
459;  Anonymous,  23  Wend,  102;  Anonymous, 

3  W^end.  423;  People  r.  Brown,  6  Cow.  41; 
People  V.  Chapma^n,  1  Cow.  579 ;  Burk  r. 
Campbell,  15  Johns.  456 ;  People  v.  Ferris,  9 
Johns.  160;  Franklin  v.  Lamb,  1  Johns.  508. 

South  Carolina. —  Pitman  r.  Clarke,  1  Me- 
Mull.  316;  Ex  p.  Thurmond,  1  Bailey  605; 
Kilpatrick  v.  Vandiver,  2  Mill  341;  State  v. 
Charleston  Dist.,  1  Mill  145. 

Tennessee. —  Phillips  r.  Cunningham,  5 
Yerg.  416. 

Texas.— Crow  v.  State,  24  Tex.  12. 

Canada. —  Maclean  r.  Anthony,  6  Ont.  330; 
Rex  r.  Niagara,  Draper  (U.  C.)  331. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  248. 

But  compare  Clark  r.  Foxcroft,  6  :Me.  296, 
301,  20  Am.  Dec.  309,  where  it  is  said:  "  It 
has  never  been  our  practice  to  ])roceed  by 
attachment,  with  or  without  a  rule  to  show 
cause,  against  the  sherilV  for  not  rctnrning 
process  mesne  or  final." 

Nature  of  process. —  The  process  of  attacli- 
ment  against  a  sheriff  for  not  collecting  or 
paying  over  money  is  civil  as  to  redressing 
the  injured  party,  and  criminal  as  to  punish- 
ing the  slierilf  for  neLjlect  of  ofiicial  dutv. 
Ex  p.  Thurmond,  1   Bailey  (S.  C\)  605. 

The  court  of  appeals  will  not  award  an  at- 
tachment against  a  sheriff  for  proceeiling  to 
carry  into  execution  a  decree  from  which  an 
ai)i)eal  has  hcou  granted  by  the  judge  who 
])i()nonnced  it,  although  he  had  notice  of  the 
ai)peal.  if  snch  proceeding  took  ]ilaoe  before 
the  n^eord  was  bronglit  n\\  as  there  could  be 
no  contempt  of  the  court,  until  tlie  cause  was 
pending  therein.  Chcshiie  r.  Atkinson.  1 
lien.  &  M.  (Va.)  210. 
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rule  to  show  cause  why  an  attachment  should  not  issue/^  rule  nisi  for  an  attach- 
ment/^ or  other  proceedings  as  for  contempt/^  But  it  does  not  necessarily  follow, 
because  the  sheriff  would  be  hable  under  the  law  in  an  action  on  the  case  against 
him  for  a  certain  default,  that  he  would  be  liable  to  an  attachment  for  contempt 
of  court,^^  as  the  latter  proceeding  would  depend  upon  the  good  faith  of  his  conduct, 
in  view  of  the  circumstances  under  which  he  acted,  of  which  the  court  is  to  judge.*^ 
Where  an  attachment  against  a  sheriff  for  not  returning  an  execution  is  not  accom- 
panied with  instructions  in  what  amount  to  take  the  recognizance  for  the  sheriff's 
appearance,  and  a  recognizance  is  taken  for  a  less  amount  than  the  execution, 
and  the  sheriff  does  not  appear  on  his  recognizance,  plaintiff  may,  on  motion, 
proceed  by  an  aUas  attachment,  which  will  answer  every  requisite  purpose  without 
a  suit  on  the  recognizance.^^  If  special  bail  has  been  put  in,  but  the  bail-piece  is 
lost  in  its  transmission  to  the  clerk's  office,  the  sheriff  should  be  discharged  from 
an  attachment  for  not  bringing  in  the  body.*^  On  an  attachment  against  a  sheriff 
for  not  returning  a  fieri  facias,  the  court  may  properly  order  him  to  recognize  in 
double  the  amount  of  the  fieri  facias,^^  and  direct  that  he  shall  answer  such  inter- 
rogatories as  may  be  regularly  exhibited.*^  Where  an  order  was  made  that  an 
attachment  should  issue,  unless  the  sheriff  should,  within  a  specified  time,  pay  the 
money  on  a  fieri  facias  which  he  had  neglected  to  return,  and  he  within  that  time 
sold  all  defendant's  property,  and  applied  the  proceeds  to  satisfy  older  liens,  the 
attachment  was  properly  dissolved. In  New  York  the  practice  has  been  to  give 
the  sheriff  a  day  in  term  for  his  appearance  subsequent  to  the  return-day  of  the 
attachment,  and  the  court  has  refused  to  order  the  prosecution  of  a  bond  given 
by  the  sheriff  on  being  served  with  an  attachment  until  the  fourth  day  after  the 
ret  urn. 

b.  Purging  Contempt.    Where  an  attachment  has  been  granted  against  a 


41.  Georgia. —  Cowart  v.  Dunbar,  56  Ga. 
417;  Davis  v.  Irwin,  8  Ga.  1.53,  holding  that 
when  a  rule  is  made  absolute  against  a  sher- 
iff for  the  pajrment  of  money,  an  attachment 
will  not  be  issued  thereon  against  him  until 
he  is  called  on  to  show  cause  why  an  attach- 
ment should  not  issue. 

'New  Jersey, —  Wandling  v.  Thompson,  41 
N.  J.  L.  142. 

South  Carolina. —  McLean  v.  Du  Bose,  1 
Bailey  646;  State  v.  Charleston  Dist.,  1  Mill 
145. 

United  States. — Eoe  p.  Bowling,  3  Fed.  Cas. 
No.  1,737,  1  Craneh  C.  C.  39. 

England. —  Blake  r.  Newburn^  5  D.  &  L. 
601,  12  Jur.  882,  17  L.  .J.  Q.  B.  216,  2  Saund. 
&  C.  263;  Hatfield  v.  Hatherfield,  1  D.  &  L. 
809,  6  M.  &  G.  724,  7  Scott  N.  B.  430,  46 
E.  C.  L.  724. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  248. 

Where  the  sheriff  fails  to  show  good  cause 
on  the  return  of  a  rule  against  him,  the  rule 
should  be  absolute,  after  giving  him  a  reason- 
able time  to  perform  the  duty  .  omitted. 
State  V.  Charleston  Dist.,  1  Mill  ('S.  C.)  145. 

42.  Wilton  V.  Chambers,  1  Harr.  &  W.  582, 
5  L.  J.  K.  B.  72,  5  N.  &  M.  431. 

43.  Wood  V.  Orr,  10  Yerg.  (Tenn.)  505; 
Heymann  v.  Cunningham,  51  Wis.  506,  8 
N.  W.  401. 

44.  Heard  v.  Callaway,  51  Ga.  314. 
Both  the  justice  and  the  necessity  of  the 

attachment  should  be  made  to  appear  where 
it  is  demanded  as  an  individual  remedy,  that 
is,  as  an  execution  to  get  money.  Brown  v. 
Furze,  2  Rich.  (S.  C.)  530. 
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45.  Pugsley  v.  Drew,  52  Ga.  339  (holding 

that  where  a  sheriff  levied  on  property  of  the 
principal  pointed  out  by  the  surety,  and  a 
claim  was  interposed  thereto,  which  was 
afterward  dismissed  for  some  technical  defect, 
and  the  amount  due  was  paid  to  plaintiff  in 
the  fieri  facias  by  the  surety,  the  sheriff  was 
not  liable  to  be  attached  for  contempt  for 
failing  to  proceed  with  the  execution,  in  the 
absence  of  further  instructions  from  the 
surety)  ;  Heard  v.  Callaway,  51  Ga.  314 
(holding  that  where  a  sheriff  proceeding  to 
sell  land  under  an  execution,  was  served  by 
defendant  with  an  affidavit  of  illegality,  aver- 
ring that  the  land  was  included  in  his 
schedule  in  bankruptcy  and  was  exempt  as 
a  homestead,  and  thereupon  suspended  the 
sale  and  returned  the  affidavit  to  the  court, 
praying  adjudication  upon  the  facts,  the 
sheriff,  acting  in  good  faith,  would  not  be 
liable,  under  Code,  §  3949,  to  attachment  for 
contempt  for  failing  to  execute  the  process 
of  the  court). 

46.  People  i*.  Chapman,  1  Cow.  (N.  Y.) 
579. 

47.  People  v.  Shoemaker,  2  Wend.  (N.  Y.) 
253. 

48.  People  v.  Lownds,  1  Hall  (N.  Y.) 
252. 

49.  People  v.  Lownds,  1  Hall  (K  Y.)  252. 

50.  McLean  v.  Du  Bose,  1  Bailey  (S.  C.) 
646. 

51.  Anonymous,  3  Wend.  (N.  Y.)  423, 
holding  that  the  Revised  Statutes  did  not  re- 
quire the  court  to  depart  from  such  practice. 
See  also  People  v.  Acker,  20  Wend.  (N.  Y.) 
612. 
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sheriff  for  neglecting  to  levy  an  execution,  he  may  purge  his  contempt  by  selling 
all  defendant's  property  and  bringing  the  money  into  court  before  the  attachment 
issues,  even  if  other  executions  claim  it  all.^^ 

3.  Motion  or  Suggestion.  Under  some  statutes  the  remedy  against  the 
sheriff  for  an  official  default  is  by  motion,^*  or  by  a  suggestion  to  the  court,  upon 
which  an  issue  as  to  the  alleged  default  is  ordered, and  an  officer  may  properly  be 
proceeded  against  on  the  same  motion  for  a  failure  to  pay  over  money  collected  on 
an  execution  and  a  failure  to  return  the  execution,  and  judgment  may  be  rendered 
for  either  cause.^^  A  sheriff  may  proceed  against  his  deputy  by  motion  for  a 
failure  to  pay  over  costs  collected  by  the  deputy  on  execution  placed  in  his  hands,^^ 
and  such  a  motion  need  not  set  out  the  various  executions,  if  a  schedule  or  hst  of 
the  executions  is  filed  with  the  motion. 

4.  Judgment  Nisi.^^    Summary  proceedings  against  a  sheriff  are  sometimes  in 


52.  Chittenden  v.  Brady,  Ga.  Dec.  Pti  II 
219. 

53.  Motion  generally  see  Motions,  28 
Cyc.  1. 

54.  Alahama. — 'Hood  v.  Blair,  95  Ala.  629, 
10  So.  671;  Andrews  v.  Keep,  38  Ala.  315; 
Poe  V.  Dorrah,  20  Ala.  288,  56  Am.  Dec,  196; 
Huggins  V.  Powell,  19  Ala.  129;  Casky  v. 
Haviland,  13  Ala.  314;  Graham  v.  Chandler, 
12  Ala.  829;  Gary  r.  State  Bank,  11  Ala. 
771;  Spence  v.  Rutledge,  11  Ala.  557;  Pharr 
V.  Hale,  9  Ala.  312;  Evans  v.  Stevens,  8  Ala. 
517;  Godbold  v.  Planters',  etc..  Bank,  4  Ala. 
516;  Hallett  v.  Lee,  3  Ala.  28;  Armstrong  v. 
Robertson,  2  Ala.  164;  Broughton  v.  State 
Bank,  6  Port.  48 ;  Hill  v.  State  Bank,  5  Port. 
537;  Robertson  v.  Beavers,  3  Port.  385; 
Marchbanks  v.  Rogers,  1  Stew.  148.  See  also 
Williams  v.  McBroom,  1  Stew.  192. 

Arkansas. —  Scarborough  v.  Arnold,  21 
Ark.  231;  Humphries  v.  Lawson,  7  Ark.  344; 
Levy  V.  Lawson^  5  Ark.  212. 

Connecticut. —  Beckley  v.  Boardman,  6 
Conn.  372. 

(?eor^m.— Gladden  v.  Cobb,  73  Ga.  235,  6 
S.  E.  161. 

Illinois. —  Buckmaster  v.  Drake,  10  111. 
321;  Beaird  v.  Foreman,  2  111.  40. 

Indiana. —  Dixon  v.  Boyer,  7  Blackf.  547. 

Kentucky. —  Johnson  v.  Bradley,  11  Bush 
666 ;  Sanders  v.  Kentucky  Bank,  2  Mete.  327 ; 
Todd  V.  Gaines,  18  B.  Mon.  620;  Flournoy  v. 
Rubey,  1  J.  J.  Marsh.  560;  Wood  v.  Sayre,  7 
T.  B.  Mon.  663 ;  Gore  v.  Hedges,  7  T.  B.  Mon. 
520;  Bruce  v.  Dyall,  5  T.  B.  Mon.  125;  Helm 
r.  Haycraft,  2  Litt.  171;  Kennedy  v.  Coleman, 
2  Litt.  6;  Allen  v.  Gant,  1  A.  K.  Marsh.  409; 
Davis  V.  Armstrong,  1  A.  K.  Marsh.  364; 
May  r.  Johnston,  2  Bibb  220;  Mars  v.  Buck- 
ler, 1  Bibb  267 ;  Quiry  r.  Prather,  Hard.  294. 

Louisiana. —  Brand  v.  Wilkinson,  11  La. 
Ann.  273;  Lay  v.  Boyce,  3  La.  Ann.  622; 
Dussin  V.  Delaroderie,  5  Rob.  202. 

Mississippi. —  Cox  Ross,  56  Miss.  481 
[followed  in  Tapp  r.  Bonds,  57  Miss.  2811: 
Pugh  V.  Boyd,  38  Miss.  326;  Fulcord  r.  Ham- 
berlin,  4  Sm.  &  M.  649;  Steen  v.  Briggs,  3 
Sm.  &  M.  326 ;  Dunn  v.  Newman,  7  How.  582. 

Neic  Jersey. —  Disaton  v.  Strauck,  42 
N.  J.  L.  546;  Scott  r.  Dow,  14  N.  J.  L.  350. 

New  York. —  In  re  Dawson,  13  N.  Y.  Civ. 
Proc.  142,  20  Abb.  N.  Cas.  188  [affirming  47 
Hun  634]. 


North  Carolina. —  Oats  v.  Darden,  5  N.  C. 
500. 

Tennessee.- —  Cowan  v.  Sloan,  95  Tenn.  424, 
32  S.  W.  388;  Sawyers  r.  Glenn,  11  Heisk. 
754;  Tennessee  Bank  v.  Cannon,  2  Heisk. 
428;  Young  v.  Donaldson,  2  Heisk.  52;  Dun- 
naway  v.  Collier,  2  Heisk.  10;  Robertson  v. 
Lessan,  7  Coldw.  159 ;  Rigsby  v.  Walker,  7 
Coldw.  147;  Pate  v.  Parks,  4  Sneed  330; 
Chaffin  V.  Crutcher,  2  Sneed  360;  Cannon  v. 
Wood,  2  Sneed  177;  Watkins  v.  Barnes,  1 
Sneed  201;  Hand  v.  State,  5  Humphr.  515; 
Burt  V.  Davidson,  5  Humphr.  425 ;  Webb  r. 
Armstrong,  5  Humphr.  379;  McMullen  V. 
Goodman,  4  Humphr.  239;  Phillips  r.  Cun- 
ningham, 5  Yerg.  416 ;  Smith  r.  Wells,  5 
Yerg.  202;  Porter  v.  Webb,  4  Yerg.  161; 
Cook  V.  Smith,  1  Yerg.  148;  Vance  t".  Cheat- 
ham, 5  Hayw.  39. 

rea?as.— Batte  v.  Chandler,  53  Tex.  613; 
Little  V.  Guest,  30  Tex.  1 ;  Vaughan  r.  War- 
nell,  28  Tex.  119:  Spinks  v.  Caldwell,  23  Tex. 
623 ;  De  Witt  r.  Dunn,  15  Tex.  106 ;  Murray 
V.  Evans,  25  Tex.  Civ.  App.  331,  60  S.  W. 
786. 

Virginia. —  Stone  r.  Wilson,  10'  Gratt.  529 ; 
Tyree  v.  Donnally,  9  Gratt.  64;  Scott  v. 
Tankersley,  10  Leigh  581;  Tolson  i*.  Elwes,  1 
Leigh  436. 

^Vest  Virginia. —  Virginia  Exeh.  Bank  v. 
Horner,  26  W.  Va.  442. 

United  Stoics. —  Turner  v.  Fendall,  1 
Cranch  116,  2  L.  od.  53;  Lewis  r.  Hamilton, 
15  Fed.  Gas.  No.  8,324a,  Hempst.  21. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables, "  §  245. 

When  remedy  by  motion  unavailable. — 
The  remedy  by  motion  given  by  Code  Pr. 
arts.  766,  767,  to  any  one  entitled  to  money 
received  by  a  sheriff,  is  not  applicable  to  pro- 
ceedings against  a  sheriff  to  nuikp  him  re- 
sponsible on  the  ground  of  his  having  ille- 
gally released  defendant  from  arrest,  and 
motion  is  not  the  proper  remedy  in  such  case. 
Dussin  r.  Delaroderie.  5  Rob.  (La.)  202. 

55.  Garv  v.  Hathawav,  6  Ala.  161 ;  Hallett 
r.  Loe,  3 '  Ala.  28;  Adams  r.  White,  2  Ala. 
37:  Kirkmans  r.  Hawkins,  1  Port.  (Ala.) 
22. 

"^56.  Spinks  r.  Caldwell.  23  Tex.  623. 

57.  Womack  r.  Nioliols.  39  Miss.  320. 

58.  Woniaek  ( .  Nichols,  39  Miss.  320. 

59.  See,  generally.  Judgments.  23  Cyc.  768. 
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the  form  of  granting  a  judgment  nisi  against  him  for  the  amount  which  he  is 
apparently  hable.^^ 

5.  Scire  Facias.®^  In  some  states  the  liabiUty  of  a  sheriff  for  an  official  default 
may  be  enforced  by  scire  facias. A  scire  facias  to  subject  a  sheriff  as  special  bail, 
by  reason  of  his  default  in  not  taking  a  bail-bond,  need  not  set  forth  the  declaration 
in  the  original  action,  but  it  must  show  how  he  became  bail,  by  stating  that  the 
writ  in  the  original  action  came  into  his  hands  as  sheriff,  and  that  he  arrested 
defendant  therein  and  neglected  to  take  a  bail-bond/^ 

Go  Necessity  For  Demand.  A  demand  is  a  condition  precedent  to  a 
summary  proceeding  by  notice  and  motion  against  a  sheriff  for  failure  to  pay  over 
the  amount  made  on  an  execution;  but  a  personal  demand  is  not  a  prerequisite 
to  contempt  proceedings  against  an  officer  who  fails  to  pay  over  money  after 
service  upon  him  of  an  order  requiring  such  payment. 

H.  Defenses.^^  Summary  proceedings  against  a  sheriff  or  constable  being 
a  mere  substitute  for  the  more  tedious  and  expensive  remedy  by  action,  anything 
which  would  constitute  a  valid  defense  for  an  officer  in  an  action  on  the  case  for 
an  official  default  is  equally  available  as  a  defense  in  a  summary  proceeding  against 
him.®^  A  sheriff  against  whom  a  rule  absolute  is  granted  at  one  term  and  an 
attachment  nisi  at  the  next  cannot,  in  answer  to  the  latter,  set  up  grounds  decided 
against  him  before  the  rule  was  made  absolute. Ordinarily  a  rule  against  a 
sheriff  for  contempt  in  not  executing  process  will  be  discharged,  where  the  sheriff 
has  acted  in  good  faith, '^^  and  under  the  advice  of  counsel.'^  It  is  no  defense  to 
an  attachment  for  failure  to  return  an  execution  that  the  officer  has  not  been  ruled 
or  notified  to  make  a  return. 

I.  Jurisdiction.^^  The  jurisdiction  of  summary  proceedings  against  sheriffs 
and  constables  is  a  matter  which  is  regulated  by  statutes,'*  which  usually  vest 


60.  Graham  f.  Sturgill,  123  N.  C.  384,  31 
S.  E.  705. 

61.  See,  generally,  Scire  Facias,  35  Cyc. 
1147. 

62.  Baker  t.  Mortimer,  5  Blackf.  (Ind.) 
32;  Savage  f.  Hussey,  48  N.  C.  149;  MaliDass 
V.  Fennell,  48  N.  C.  79;  Gray  v.  Hoover,  15 
N.  C.  475;  Billings  v.  Russell,  23  Pa.  St.  189, 
62  Am.  Dec.  330;  McClain  f.  Smith,  7  Leg. 
Int.  (Pa.)  183.  See  also  Griffin  v.  Davis,  3 
Lack.  Leg.  N.  (Pa.)  41. 

Scire  facias  will  not  lie  for  escape. —  Hall 
V.  Johnson,  3  Blackf.  (Ind.)  363. 

63.  Malpass      Fennell,  48  N.  C.  79. 

64.  Broughton  f.  State  Bank,  6  Port. 
(Ala.)  48.  See  also  Patton  v.  Sims,  13  B. 
Mon.  (Ky.)  397  (holding  that  on  a  motion 
against  a  constable  for  not  paying  over 
moneys  collected  by  him,  no  judgment  can  be 
rendered  thereon  for  a  greater  sum  than  the 
amounts  collected  and  legal  interest,  unless 
a  demand  on  the  officer  be  alleged  and  proved 
or  admitted)  ;  Moore  f.  Moore,  2  Disn.  (Ohio) 
490  (where  the  dealings  between  the  parties 
were  considered  equivalent  to  a  demand). 

A  plaintiff  in  an  execution  residing  out  of 
the  county  cannot  recover,  on  a  motion 
against  the  sheriff,  the  money  collected,  un- 
less he  has  appointed  an  agent  in  the  county 
or  made  a  personal  or  written  demand  in  the 
county.  Allen  v.  Gant,  1  A.  K.  Marsh.  ( Ky. ) 
409 ;  Davis  i;.  Armstrong,  1  A.  K.  Marsh. 
(Ky.)  364;  Mars  v.  Buckler,  1  Bibb  (Ky.) 
267. 

Notice  to  the  officer  of  an  intent  to  move 
against  him  for  judgment  is  a  sufficient  ap- 
plication to  him  for  money  collected  on  execu- 
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tion,  which  he  is  bound  to  pay  over,  to  sup- 
port the  motion.  Cook  i".  Smith,  1  Yerg. 
(Tenn.)  148. 

65.  Whitman  r.  Haines,  4  N.  Y.  Suppl.  48 
[affirmed  in  119  N.  Y.  639,  23  N.  E.  1148]. 

66.  Matters  affecting  liability  for  particu- 
lar defaults  see  supra,  V,  passim. 

67.  Billingsly  v.  Rankin,  2  Swan  (Tenn.) 
82. 

68.  Billingsly  v.  Rankin,  2  Swan  (Tenn.) 
82. 

69.  Mize  v.  Blalock,  71  Ga.  861. 

70.  Perry  v.  Christie,  65  Ga.  642;  Harrell 
V.  Feagin,  59  Ga.  821. 

Interposition  of  affidavit  of  illegality. — 

Where  in  answer  to  a  rule  against  a  sheriff, 
he  set  up  that  an  affidavit  of  illegality  was 
tendered  him  by  defendant  in  execution,  and 
that  he  suspended  the  levy  of  the  execution 
on  land  and  returned  it  to  court  in  good 
faith,  believing  that  there  was  an  issue  raised 
by  the  affidavit  requiring  the  judgment  of  the 
court,  and  it  was  not  shown  that  plaintiff  in 
execution  suffered  any  special  damage  or  loss 
by  the  sheriff's  action,  it  was  not  an  abuse  of 
discretion  for  the  court  to  discharge  the  rule, 
although  the  affidavit  in  itself  was  not  suffi- 
cient to  arrest  the  execution.  Turner  v. 
Winn,  83  Ga.  761,  10  S.  E.  368. 

71.  Harrell  v.  Feagin,  59  Ga.  821. 

72.  Parker  v.  Bradley,  46  N.  Y.  Super.  Ct. 
244. 

73.  Jurisdiction  of  courts  generally  see 
Courts,  11  Cyc.  633. 

74.  See  the  following  cases: 
Alabama.— Hood  v.  Blair,  95  Ala.  629,  10 

So.  671. 
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such  jurisdiction  in  the  court  out  of  which  issued  the  process  in  connection  with 
which  the  default  occurred,'^  or  to  which  such  process  is  returnable. According 
to  some  authorities  a  court  of  one  county  ma}^  entertain  summary  proceedings 
against  the  sheriff  of  another  county  for  defaults  in  respect  to  the  execution  of 
its  process. 

J.  Time  For  Instituting  Proceedings^^  The  statutes  sometimes  hmit 
the  time  within  which  summary  proceedings  against  a  sheriff  may  be  instituted ; 
and  it  has  been  held  that  even  though  a  statute  respecting  the  commencement  of 
actions  against  sheriffs  does  not  by  its  terms  apply  to  proceedings  as  for  contempt 
to  enforce  civil  remedies,  it  is  applicable  in  its  spirit  and  intent  and  the  court  has 
power  to  withhold  the  exercise  of  its  jurisdiction  in  a  summary  proceeding  on  motion 
against  a  sheriff,  whenever  an  action  for  the  claim  sought  to  be  enforced  is  barred 
by  the  statute  of  limitations.^^  In  the  absence  of  statute  summary  proceedings 
must  be  instituted  within  a  reasonable  time  after  the  default.  As  a  general 
rule  the  summary  remedy  against  a  sheriff  for  a  default  with  respect  to  the  execu- 
tion of  process  is  not  limited  to  the  return  term,  but  may  be  sought  at  a  subsequent 


Georgia. —  McDonald  v.  Feagin,  43  Ga.  360  ; 
Bell  V.  Brown,  29  Ga.  212;  Davis  v.  Green, 
23  Ga.  185. 

Kentucky. —  Patton  v.  Sims,  13  B.  Mon. 
397;  Jennings  v.  Jones,  4  J.  J.  Marsh.  216. 

Minnesota. —  Breuer  v.  Elder,  33  Minn.  147, 
22  N.  W.  622. 

Mississippi. —  Cox  v.  Eoss,  56  Miss.  481. 

Missouri. — ^  Roach  v.  Settles,  19  Mo,  397. 

North  Carolina. —  Buchanan  v.  McKenzie, 
53  N.  C.  95. 

South  Carolina. —  James  v.  Smith,  2  S.  C. 
183. 

Tennessee. —  Erkman  V.  Carnes,  101  Tenn. 
136,  45  S.  W.  1067;  State  Bank  v.  Cannon, 
2  Heisk.  428;  Benson  v.  Porter,  Meigs  519. 

Texas.— 'Be  Witt  v.  Dunn,  15  Tex.  106; 
Moore  v.  Harris,  1  Tex.  36. 

Canada. —  Rex  v.  Niagara,  Draper  (U.  C.) 
331. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  241. 

Where  a  motion  presents  two  separate  and 
distinct  causes  of  action,  as  to  one  of  which 
the  court  is  without  jurisdiction,  a  demurrer 
to  the  motion  is  properly  sustained,  but  the 
court  should  allow  an  amendment  of  the 
motion  by  striking  out  the  cause  of  action  as 
to  which  it  has  no  jurisdiction,  and  hence  it 
is  error  in  such  case  to  dismiss  the  motion 
without  allowing  the  moving  party  an  op- 
portunity to  amend.  Hood  v.  Blair,  95  Ala. 
629,  10  So.  671. 

75.  Alabama. —  Evans  v.  Stevens^  8  Ala. 
517.  See  also  Andrews  v.  Keep,  38  Ala. 
315. 

Minnesota. —  Breuer  v.  Elder,  33  Minn. 
147,  22  N.  W.  622. 

Missouri. — -Roach  v.  Settles,  19  Mo.  397. 

Tennessee. —  Tennessee  Bank  v.  ('annon,  2 
Heisk.  428,  holding  that  a  motion  lies  in  the 
supreme  court  against  a  sheriff  for  failing  to 
return  an  execution  issued  from  that  court. 

Texas.— Be  Witt  v.  Dunn,  15  Tex.  106; 
Murray  v.  Evans,  25  Tex.  Civ.  App.  331,  60 
S.  W.  786. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Vow- 
stables,"  §  241. 

76.  Humphries  v.  Lawson,  7  Ark.  344 ;  Cox 


V.  Ross,  56  Miss.  481  [followed  in  Tapp  v. 
Bonds,  57  Miss.  281]. 

77.  Kennedy  v.  Coleman,  2  Litt.  (Kv.)  6; 
Breuer  v.  Elder,  33  Minn.  147,  22  N.  W.  622; 
Cox  V.  Ross,  56  Miss.  481  [followed  in  Tapp 
V.  Bonds,  57  Miss.  281]  ;  Virginia  Exch.  Bank 
V.  Horner,  26  W.  Va.  442.  Contra,  Kellogg 
V.  Buckler,  17  Ga.  187  [followed  in  Sheffiekl 
V.  State,  69  Ga.  730;  Hodges  v.  Myers,  17 
Ga.  292];  Wood  v.  Orr,  10  Yerg.  ^Tenn.) 
505. 

Constitutionality  of  statute. —  An  act  for 

summary  proceedings  against  a  sheriff  for 
failure  to  levy  an  execution,  permitting  the 
court  to  which  the  process  was  returnable  to 
enter  judgment  against  the  officer  on  motion, 
although  the  sheriff'  may  reside  in  another 
county,  is  not  unconstitutional.  Virginia 
Exch.  Bank  v.  Horner,  26  W.  Va.  442. 

78.  Limitations  of  actions  generally  see 
Limitations  of  Actions,  25  Cvc.  963. 

79.  Quiry  v.  Prather,  Hard".  (Ky.)  294, 
holding  that  a  motion  against  a  sheriff  to  pay 
money  collected  must  be  made  at  the  court 
next  succeeding  the  return  of  the  execution ; 
otherwise,  the  remedv  by  motion  is  lost. 

80.  Van  Tassel  i\  Van  Tassel,  31  Barb. 
(N.  Y.)  439.  But  compare  Hill  r.  Rice,  7 
Kulp  (Pa.)  311,  holding  that  the  act  of 
March  21,  1772,  requiring  suits  against  con- 
stables for  acts  done  in  obedience  to  a  jus- 
tice's warrant  to  be  brought  within  six  months 
after  the  act  committed,  was  not  applicable 
to  a  summons  against  a  constable  to  show 
cause  why  an  execution  should  not  issue 
against  hi'm  for  the  amount  of  the  execution 
directed  to  him.  to  which  he  had  not  made 
return  according  to  law. 

81.  Jourden  r.  Hawkins,  17  Johns.  (N.  Y.) 
35  [following  Rex  r.  rernng,  3  B.  &  P.  151: 
Hex  l\  Surry,  7  T.  K.  452,  101  Eng.  Re- 
print 1072]  (holding  that  where  plain- 
tiff delayed  eighteen  months  after  the 
return  of  the  writ  before  ruling  the  sherifT 
to  bring  in  the  body,  and  the  dep\ity  sher- 
iff, who  became  special  bail,  and  his  sure- 
ties had  beconu^  insolvent,  the  court  would 
not  grant  an  attachment);  Peojile  r.  (iille- 
land,  7  Johns.  ^N.  Y.)  555  (hohling  that  an 
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^  statute  providing  for  summary  proceedings  to  be  instituted  at  a  par- 
ticular term  does  not  require  that  the  judgment  shall  be  rendered  as  such  term.^^ 
According  to  the  weight  of  authority  a  sheriff  may  be  proceeded  against  summarily 
after  he  has  gone  out  of  office. 

K.  Notice  or  Process  —  l.  Necessity.  As  a  general  rule  summary 
proceedings  against  a  sheriff  must  be  preceded  by  notice  to  him/^  or  the  issuance 


attachment  would  not  be  granted  against  the 
sheriff  for  failure  to  return  an  execution, 
where  it  appeared  that  the  execution  had  been 
delivered  to  his  deputy  fourteen  years  before, 
and  the  deputy  was  dead)  ;  Mongie  v.  Cheney, 
1  Hill  (S.  C.)  145  (holding  that  a  rule 
against  the  sheriff  for  failure  to  levy  would 
not  be  granted  three  years  after  the  alleged 
failure)  ;  Young  v.  Donaldson,  2  Heisk. 
(Tenn.)  52  (holding  that  v/here  plaintiff  had 
adopted  and  ratified  an  insufficient  return, 
and  had  taken  benefit  under  it  to  the  extent 
of  the  full  satisfaction  of  his  judgment  and 
interest,  and  slept  on  his  rights  for  two 
years,  he  must  be  held  to  have  waived  his 
right,  and  could  take  nothing  by  a  motion 
for  judgment  against  the  sheriff  because  of 
such  return ) .  But  compare  Brockway  v. 
Wilber,  5  Johns.  (N.  Y.)  356,  where  a  rule 
for  an  attachment  against  a  sheriff  for  not 
returning  an  execution  delivered  to  his  deputy 
Avas  granted,  although  twelve  years  had 
elapsed  after  the  execution  was  issued. 

82.  Kirkmans  v.  Harkins,  1  Port.  (Ala.) 
22;  Steen  v.  Briggs,  3  Sm.  &  M.  (Miss.) 
326. 

83.  Turner  v.  Fendall,  1  Cranch  (U.  S.) 
116,  2  L,  ed.  53  [affirminff  8  Fed.  Cas, 
No.  4,727,  1  Cranch  C.  C.  35]. 

84.  Bell  V.  Thorpe,  44  Ga.  509;  Hand  v. 
Greenville,  22  Ga.  476;  Buckmaster  v.  Drake, 
10  111.  321;  Tapp  y.  Bonds,  57  Miss.  281; 
Oats  V.  Darden,  5  N.  C.  500.  Contra,  Cowan 
V.  Sloan,  95  Tenn.  424,  32  S.  W.  388;  Neil 
V.  Beaumont,  3  Head  (Tenn.)  556;  Kinzer  v. 
Helm,  7  Heisk.  (Tenn.)  672. 

One  who  retains  money  deposited  with  him 
as  sheriff,  after  ceasing  to  act  as  such,  keeps 
up  his  official  relation  with  the  court  in 
which  he  might  have  deposited  it,  and  con- 
tinues subject  to  the  summary  process  pro- 
vided by  law  for  suitors.  Graham  f.  Swayne, 
1  Rob.  (La.)  186  [recognized  in  Grayson  v. 
Paris,  16  La.  Ann.  256]. 

85.  See,  generally.  Notice,  29  Cye.  1110. 

86.  See,  generally,  Peocess,  32  Cyc.  412. 

87.  Alahama. —  Huggins  v.  Powell,  19  Ala. 
129  (holding  that  the  act  of  March  3,  1848, 
entitling  a  sheriff  to  three  days'  notice  of  the 
motion  against  him  for  failing  to  return  an 
execution,  repeals  the  act  of  Jan.  27,  1845, 
authorizing  proceedings  against  a  sheriff 
without  notice)  ;  Armstrong  v.  Robertson,  2 
Ala.  164;  Broughton  v.  State  Bank,  6  Port. 
48;  Hill  V.  State  Bank,  5  Port.  537;  March- 
banks  i;.  Rogers,  1  Stew.  148. 

Georgia. —  Brannon  v.  Central  Bank,  18  Ga. 
361. 

Indiana. —  Dixon  v.  Boyer,  7  Blackf.  547. 

Kentucky. —  Johnson  v.  Bradley,  1 1  Bush 
666;  Todd  v.  Caines,  18  B.  Mon.  620;  Fergus 
V.  Ball,  1  Litt.  197. 
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Louisiana. — ^Taylor  V.  Hancock,  19  La.  Ann. 
466. 

Maryland. — •  Cadwallader  v.  Ringgold,  4 
Harr.  &  J.  564,  holding  that  where  a  rule  has 
been  made  on  a  sheriff  to  return  a  writ  of 
execution  issued  from  the  court  of  appeals  by 
a  particular  day,  and  he  fails  to  make  the 
return  by  such  day,  no  judgment  can  be 
rendered  against  him  in  that  court,  under  the 
acts  of  1794,  chapter  54,  unless  there  is  an 
affidavit  stating  that  the  execution  had  been 
delivered  to  him,  or  that  he  has  been  served 
with  a  copy  of  the  rule. 

Mississippi. —  Weber  v.  Everman,  47  Miss. 
540;  Vance  v.  Connell,  Walk.  254. 

Missouri. —  Dickeison  v.  Apperson,  19  Mo. 
319. 

New  York. —  People  v.  Acker,  20  Wend. 
612;  People  v.  Ten  Eyek,  1  Wend.  306.  See 
also  People  v.  Adams,  6  Hill  236. 

Pennsylvania. —  Dewoody  V.  Dewoody,  157 
Pa.  St.  603,  27  Atl.  667. 

Tennessee. — •  Chafhn  v.  Crutcher,  2  Sneed 
360;  Singleton  v.  Bell,  Cooke  267. 

Virginia. —  Stone  v.  Wilson,  10  Gratt.  529. 

West  Virginia. —  Exchange  Bank  v.  Horner, 
26  W.  Va.  442. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  244. 

Notice  must  appear  of  record. — Marchbanks 
V.  Rogers,  1  Stew.  (Ala.)  148.  See  also 
Singleton  v.  Bell,  Cooke  (Tenn.)  269. 

Under  the  Alabama  act  of  1826  in  a  pro- 
ceeding against  a  sheriff  for  not  collecting 
the  money  due  on  an  execution,  notice  to  him 
of  the  suggestion  to  the  court  is  not  neces- 
sary, as  the  application  is  ex  parte,  and  the 
issue  is  ordered  as  of  course  on  plaintiff's 
suggestion.    Kirkmans  v.  Harkins,  1  Port.  22. 

A  coroner's  return  that  he  has  made  the 
money  on  an  execution  will  warrant  judgment 
against  him  on  motion,  without  notice,  for 
not  bringing  it  into  court.  Metcalf  V.  Coro- 
ner, 1  Overt.  (Tenn.)  61. 

Where  a  sheriff  amends  his  return  on  an 
execution,  after  notice  of  a  motion  against 
him  founded  on  the  original  return,  a  second 
notice  is  not  necessary.  Stone  v.  Wilson,  10 
Gratt.  (Va.)  529. 

In  Tennessee  no  notice  of  motion  is  re- 
quired if  the  motion  is  made  at  the  return 
term  of  the  process  in  a  court  of  record,  or 
within  six  months  after  the  right  to  the 
motion  has  accrued  in  any  other  court.  Lane 
V.  Keith,  2  Baxt.  189;  Phillips  v.  Cun- 
ningham, 5  Yerg.  416;  Vance  -v.  Cheatham,  5 
Hayw.  39;  Singleton  v.  Bell,  Cooke  267.  So 
when  the  process  is  delivered  to  the  officer  no 
notice  is  required.  Lane  v.  Keith,  supra; 
Reese  v.  Creson,  1  Baxt.  458.  But  where  it  is 
sought  to  hold  the  sheriff  liable  on  the  cer- 
tificate of  the  clerk  of  the  court  that  he 
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of  process  advising  him  of  the  proceedings  against  him/^  which  notice  or  process 
must  be  served  upon  the  officer/^  a  specified  time  before  the  hearing  or  the  grant- 
ing of  the  rule  or  attachment  sought ;  and  when  notice  is  given  to  a  sheriff  that 
a  motion  will  be  made  for  judgment  against  him  for  an  official  default,  the  motion 
must  be  made  at  the  time  appointed,  or  some  other  proceedings  had  to  keep  alive 
the  notice,  or  it  will  lose  its  force. ®^  The  officer  may,  however,  waive  the  require- 
ment of  notice  for  the  time  provided  by  statute,  or  any  irregularity  in  the 
notice. 

2.  Contents  and  Sufficiency.  The  notice  must  inform  the  sheriff  of  the  act 
or  default  upon  which  his  alleged  liability  is  based,  and  of  the  remedy  which  it 
is  sought  to  enforce  against  him,^*^  and  where  the  statute  prescribes  the  form  of 
process  to  be  issued,  such  f  rm  must  be  adhered  to.^'  In  some  states  the  rule  is 
that  the  notice  in  summary  proceedings  against  a  sheriff  for  an  official  default 
must  contain  all  the  requisites  of  a  petition,  and  the  moving  party  must  aver 
and  prove  every  fact  necessary  to  establish  the  officer^s  liability. In  a  notice 
to  a  sheriff  of  a  rule  for  failing  to  pay  over  moneys  collected  on  execution,  it  is 
sufficient  to  state  a  demand  after  the  collection,  and  before  the  notice,  without 


mailed  the  process  to  him,  the  sheriff  is  en- 
titled to  notice.  Lane  v.  Keith,  supra;  Reese 
'V.  Creson,  supra.  When  the  motion  is  made 
after  the  return  term,  notice  is  necessary. 
Phillips  V.  Cunningham,  supra;  Vance  V. 
Cheatham,  supra. 

A  recital  in  the  judgment  that  notice  of 
the  motion  had  been  served  on  defendant  ten 
days  before  the  first  day  of  the  term  at  which 
the  judgment  was  rendered  is  sufficient  to 
show  that  defendant  had  notice,  although  the 
return  itself  is  not  incorporated  in  the  record. 
Dixon  V.  Boyer,  7  Blackf.  (Ind.)  547. 

88.  Hukill  V.  Staats,  2  Harr.  (Del.)  385. 

89.  Anonymous,  Lofft  301,  98  Eng.  Reprint 
662,  holding  that  personal  service  is  neces- 
sary. 

90.  People  v.  Acker,  20  Wend.  (N.  Y.)  612; 
People  V.  Ten  Eyck,  1  Wend.  (N.  Y.)  306; 
Franklin  v.  Lamb,  1  Johns.  (N.  Y.)  508; 
Stewart  v.  Williams,  2  Johns.  Cas.  (K  Y.) 
71;  McGourch  v.  Armstrong,  Col.  Cas.  (N.  Y.) 
55. 

The  return  of  the  notice  of  motion  must 
show  that  the  notice  was  served  five  days 
before  the  time  set  for  trial.  Burt  v.  David- 
son, 5  Humphr.  (Tenn.)  425. 

91.  Armstrong  v.  Robertson,  2  Ala.  164. 
See  also  Gary  v.  State  Bank,  11  Ala.  771. 

92.  Watkins  v.  Barnes,  1  Sneed  (Tenn.) 
201,  holding  that  appearance  and  defense  cure 
the  want  of  notice  of  a  motion  for  judgment 
against  a  sheriff  for  failure  to  return  an 
execution.  See  also  Burt  v.  Davidson,  5 
Humphr.  (Tenn.)  425. 

93.  Murray  v.  Evans,  25  Tex.  Civ.  App. 
331,  60  S.  W.  786,  holding  that  under  Rev. 
St.  art.  2386,  providing  that  an  officer  failing 
to  levy  an  execution  shall  be  liable  for  the 
debt,  and  that  recovery  therefor  may  be  had 
on  motion  after  five  days'  notice,  an  accept- 
ance of  service,  filed  only  three  days  before 
judgment,  but  dated  some  twelve  days  bo  fore, 
was  valid  as  a  waiver  of  notice,  as  tbo  time 
of  waiver  should  be  computed  from  the  date 
it  was  executed,  and  not  from  the  date  it 
was  filed. 

94.  Chaflftn  v.  Crutcher,  2  Sneed  (Tenn.) 
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360  (holding  that  if  the  sheriff  appears  at 
the  time  of  the  motion  and  makes  no  excep- 
tion to  the  notice,  he  must  be  held  to  have 
waived  any  irregularity  therein )  ;  Winston  V. 
Hanover  County,  4  Call  (Va.)  357  (waiver 
by  appearance). 

95.  Hill  v.  State  Bank,  5  Port.  (Ala.)  537 
[followed  in  McRae  v.  Colclough,  2  Ala.  74] ; 
Hukill  V.  Staats,  2  Harr.  (Del.)  385;  Johnson 
f.  Bradley,  11  Bush  (Kv.)  666. 

96.  McRae  v.  Colclough,  2  Ala.  74  [follow- 
ing Hill  V.  State  Bank,  5  Port.  (Ala.)  537]. 

A  notice  describing  the  execution  as  a 
"  fieri  facias  "  sufficiently  shows  that  it  issued 
against  property  and  not  against  the  person, 
and  hence  that  the  remedy  sought  is  that  au- 
thorized by  the  act  of  1819.  McRae  f.  Col- 
clough, 2  Ala.  74. 

Harmless  error, —  A  notice  to  a  sheriff  that 
a  motion  will  be  made  against  him  for  failure 
to  return  a  fieri  facias  for  the  amount  of  the 
judgment,  instead  of  the  execution,  is  good 
under  the  act  of  1819.  Godbold  r.  Planters', 
etc.,  Bank,  4  Ala.  510. 

SufBciency  of  desig^aation. —  Where  there 
were  two  statutes  giving  the  right  to  proceed 
against  a  sherifl'  for  failure  to  return  an  exe- 
cution, one  giving  a  fine  of  five  \)er  cent  on 
the  amount  of  the  judgment,  and  tlie  other 
the  amount  of  the  judgment  itself,  a  notice  to 
the  sheriff  that  plaintitV  would  proceod  for 
the  amount  specified  in  the  writ  of  execution 
sufficiently  indicated  under  what  statute  he 
would  proceed.  Caskey  v.  Nitcher,  S  Ala. 
622. 

Summons  need  not  specify  on  what  particu- 
lar statute  proceedings  based. —  Hart  r. 
Robinett,  5  Mo.  11. 

97.  Hukill  r.  Staats,  2  Harr.  (Del.)  385, 
holding  tliat  in  a  proceeding  under  tlio  act  of 
Feb.  0,  1833,  the  process  sliould  not  Iv  gen- 
erally to  answer  ]ilaintiff'?i  doninnd.  but  to 
show  cause  wliy  oxooiition  sliould  not  issue 
against  liim  for  I  lie  amount  of  the  original 
execution. 

98.  Jolmson  r.  Bvndlov.  11  Bush  (Kv.) 
666;  Terrill  r.  Cecil,  3  Mete.  (Ky.)  347. 

99.  Johnson  v.  Bradley.   11   Bush  (Ky.) 
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alleging  a  day  certain  when  the  demand  was  made;  ^  and  to  specify  the  term  at 
which  the  motion  is  to  be  made,  without  designating  any  particular  day.^  Neither 
is  it  necessary  in  such  a  notice  to  allege  that  plaintiff  resides  in  the  county  where 
the  judgment  was  rendered.^  The  notice  of  a  motion  against  an  officer  for  failure 
to  return  an  execution  need  not  require  him  to  produce  the  execution;  ^  nor  is 
the  validity  of  such  a  notice  affected  by  the  fact  that  it  demands,  as  a  legal  con- 
clusion, more  or  less  by  way  of  interest  or  damages  than  plaintiff  is  entitled  to.^ 
An  allegation  in  a  notice  of  motion  against  a  sheriff  for  neglect  to  return  an  execu- 
tion that  defendant  was  sheriff  when  the  writ  was  placed  in  his  hands  is  sufficient 
without  averring  the  continuance  of  his  official  character  up  to  the  return-day;  * 
and  such  a  notice  is  sufficiently  certain  if  it  describes  the  execution  without  men- 
tioning any  credits  that  may  be  indorsed  on  it."^  Where  a  rule  ni^i  calls  on  a  sheriff 
to  make  return  of  his  actings  and  doings  in  the  premises,  and  also  to  show  cause 
why  he  should  not  be  attached  for  a  contempt,  this  is  such  a  notice  as  to  justify 
making  the  rule  absolute  and  granting  an  attachment.^  A  notice  is  not  invalidated 
by  an  error  in  the  date.^ 

L.  Parties.^^  As  a  general  rule  summar}^  proceedings  against  a  sheriff  are 
properly  instituted  by  and  in  the  name  of  the  person  who  is  injured  by  his  default," 
and  when  the  statute  designates  the  party  by  whom  summary  proceedings  shall 


666;  Thompson  v.  Healy,  4  Mete.  (Ky.)  257; 
Terrill  r.  Cecil,  3  Mete.  (Ky.)  347.  See  also 
Todd  V.  Caines,  18  B.  Mon.  (Ky.)  620. 

1.  Price  r.  Cloud,  6  Ala.  248  [follawed  in 
Spence  v.  Rutledge,  11  Ala.  557]. 

2.  McRae  v.  Colclough,  2  Ala.  74  {followed 
in  Welch  i\  Fourier,  6  Ala.  516]. 

3.  Spence  v.  Rutledge,  11  Ala.  557,  holding 
that  if  plaintiff  res-ides  in  a  different  county, 
it  is  a  matter  of  defense  to  the  sheriff  who, 
by  making  that  proof,  will  cast  on  plaintiff 
tlie  necessity  of  proving  a  personal  demand 
or  an  order  in  writing. 

4.  Armstrong  v.  Apple,  2  Coldw.  (Tenn.) 
280. 

5.  Lashley  v.  Wilkinson,  2  Head  (Tenn.) 
482. 

6.  Casky  v.  Haviland,  13  Ala.  314,  319, 
where  it  is  said :  "  If  the  determination  of 
his  [the  sheriff's]  office  between  the  periods  of 
the  receipt  and  return  of  the  execution,  could 
have  availed  anything  in  the  defence,  it  de- 
volved upon  him  to  show  the  fact." 

7.  Fergus  v.  Ball,  1  Litt.  (Ky.)  197. 

8.  Brannon  v.  Central  Bank,  18  Ga.  361. 

9.  Scott  V.  Dow,  14  N.  J.  L.  350.  See  also 
Gore  V.  Hedges,  7  T.  B.  Mon.  (Ky.)  520,  hold- 
ing that  an  error  in  the  year,  in  the  date  of  a 
notice  given  to  a  sheriff  of  a  motion  against 
him,  is  corrected  by  the  statement  of  the  time 
the  court  would  be  held  at  which  the  motion 
would  be  made. 

10.  See,  generally.  Parties,  30  Cye.  1. 

11.  Alabama. —  Kirkmans  v.  Harkins,  1 
Port.  22. 

Arkansas. — •  Humphries  v.  Lawson,  7  Ark, 
344. 

Kentucky. — Sanders  v.  Commonwealth  Bank, 
2  Mete.  327. 

South  Carolina. —  Kirkpatrick  v.  Ford,  2 
Speers  110. 

United  States. — Turner  v.  Fendall,  1  Cranch 
116,  2  L.  ed.  53  [ajfirming  8  Fed.  Cas.  No. 
4,727,  1  Cranch  C.  C.  35],  holding  that  a  mo- 
tion against  the  sheriff  for  not  paying  over 
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moneys  received  on  execution  must  be  made 
in  the  name  of  such  creditoT,  although  he  may 
have  been  discharged  under  the  insolvent  law 
of  the  state. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  243. 

But  compare  Barton  v.  Continental  Oil  Co., 
5  Colo.  App.  341,  38  Pac.  432,  holding  that  a 
proceeding  against  a  sheriff  seeking  to  com- 
pel him,  under  penalty  of  imprisonment,  to 
pay  the  amount  of  a  loss  suffered  through  his 
unlawful  action,  can  be  instituted  only  by 
and  in  the  name  of  the  people. 

Bankruptcy  of  injured  party. —  A  motion 
against  a  sheriff  for  neglecting  to  release  an 
execution  against  one  who  was  afterward  de- 
clared a  bankrupt  must  be  in  the  name  of  the 
assignee  in  bankruptcy.  Gary  v.  Bates,  12 
Ala.'  544. 

The  execution  defendant  is  not  "  the  party 
aggrieved  "  by  a  failure  to  return  the  writ  or 
pay  over  the  money  collected,  and  hence  can- 
not institute  summary  proceedings  against 
the  sheriff  for  such  default.  Humphries  V. 
Lawson,  7  Ark.  344. 

Application  in  name  of  inferior  court- 
Where  a  sheriff  has  money  in  his  hands  raised 
from  the  sale  of  a  runaway  slave,  a  rule 
against  him  requiring  him  to  pay  it  over  is 
properly  applied  for  in  the  name  of  the  infe- 
rior court  of  the  county,  although  the  sale 
was  made  by  virtue  of  a  process  issued  on  an 
order  of  the  justices  of  the  inferior  court  in 
the  name  of  the  clerk  of  said  court.  Murphy 
v.  Justices  Wilkinson  County  Inferior  Ct.,  11 
Ga.  331. 

Proceeding  in  name  of  state. —  A  sheriff  is 
responsible  to  the  state,  and  also  to  the  indi- 
vidual, for  an  omission  of  his  duty,  and  there- 
fore a  rule  against  a  sheriff  to  show  cause  for 
not  paying  over  money  alleged  to  be  in  his 
hands  is  properly  brought  in  the  name  of  the 
state  and  placed  on  the  docket  of  the  state 
cases.  State  v.  Charleston  Dist.,  1  Mill  (S.  C.) 
145. 
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be  instituted  the  court  cannot  take  such  proceedings  on  its  own  motion. Sev- 
eral plaintiffs  having  distinct  interests  cannot  unite  in  a  summary  proceeding 
against  the  sheriff.^^  It  has  been  held  that  proceedings  by  attachment  as  for 
contempt  should  be  in  the  name  of  the  state. The  sheriff  must  of  course  be  made 
a  party  to  summary  proceedings  to  compel  him  to  pay  over  money;  and  a  motion 
against  "the  sheriff  of"  a  particular  county,  without  mentioning  his  name,  for 
the  purpose  of  correcting  proceedings  under  a  judgment,  cannot  be  considered.^® 
But  the  sureties  of  a  sheriff  are  not  necessary  parties  to  summary  proceedings 
against  him  for  an  official  default. Summary  proceedings  for  the  official  default 
of  a  deputy  must  be  directed  against  the  sheriff  and  not  against  the  deputy.^^ 
An  applicant  for  a  rule  against  a  sheriff  for  the  distribution  of  a  fund  in  his  hands 
need  not  in  the  first  instance  make  other  claimants  of  the  fund  parties  to  the  pro- 
ceeding; but  after  the  granting  of  the  rule,  upon  proper  notice  to  such  other 
claimants,  either  by  the  applicant  or  by  the  sheriff,  they  can,  if  they  so  desire, 
come  in  and  be  made  parties.^^  Plaintiff's  attorney  is  not  a  proper  party  to  a 
motion  against  a  sheriff  for  a  failure  to  pay  over  money  collected  on  execution 
because  of  the  fact  that  he  claims  a  lien  on  such  money  for  the  compensation 
for  professional  services  and  has  notified  the  sheriff  of  such  claim. The  per- 
mission of  an  execution  plaintiff  that  a  motion  for  statutory  damages  for  the 
sheriff's  failure  to  return  an  execution  shall  be  carried  on  for  the  benefit  of  one 
of  the  defendants  who  was  a  mere  surety  for  the  others,  but  paid  the  amount, 
does  not  invest  the  surety  with  such  a  beneficial  interest  as  requires  that  he  be 
a  party  to  the  motion. A  sheriff  who  has  been  ruled  for  a  failure  to  make  the 
money  due  upon  an  execution  placed  in  his  hands  cannot  convert  the  proceeding 
thus  instituted  against  him  into  a  rule  against  himself  and  a  third  person,  not  an 
official,  by  having  the  latter  made  a  co-defendant  to  the  rule.^^ 

M.  Pleading.^*  On  a  summary  proceeding  or  motion  to  hold  the  sheriff 
liable  for  the  debt  because  of  his  failure  to  levy  an  execution,  a  petition  or  motion 
alleging  that  the  execution  issued  to  the  sheriff,  that  he  failed  and  refused  to 
execute  it  and  returned  it  unsatisfied,  and  that  at  the  time  the  debtor  had  prop- 
erty in  his  possession  in  the  county,  subject  to  execution,  sufficient  to  satisfy  the 
same,  and  praying  for  judgment  for  the  amount  of  the  debt  with  interest  and 
costs,  is  sufficient. In  some  jurisdictions  where  the  proceeding  is  by  motion, 


Assignee  of  injured  party. —  A  motion  for 
a  rule  to  compel  a  sheriff  to  pay  over  money 
collected  by  him  on  execution  does  not  lie  in 
favor  of  an  assignee  of  the  party  entitled  to 
the  money,  to  whom  he  has  given  an  order 
for  it  on  the  sheriff.  Beaver  v.  Batte,  19  Tex. 
111. 

The  person  for  whose  benefit  a  writ  was 
sued  out  cannot  maintain  the  motion  in  his 
own  name.  Tolson  v.  Elwes,  1  Leigh  (Va.) 
436. 

12.  Hodges  V.  State,  8  Ala.  55. 

13.  Patterson  v.  Mobile  Cir.  Ct.,  11  Ala. 
740.    Contra,  Taylor  v.  Johnson,  17  Oa.  521. 

14.  State  V.  Charleston  Dist.,  1  Mill  (S.  C.) 
145.  See  also  People  c.  Ferris,  9  Johns. 
(N.  Y.)  160,  holding  that  before  the  attach- 
ment issues  against  the  sheriff  the  proceedings 
are  to  be  entitled  in  the  names  of  th(^  parties 
in  the  suit;  but  after  granting  of  tho  attach- 
ment the  proceedings  must  be  entitled  in  the 
name  of  the  people. 

15.  Buckner  v.  Baker,  11  La.  459. 

16.  Weems  v.  Brazoria  County,  48  Tex. 
481. 

17.  Garey  v.  Frost,  5  Ala.  636. 

18.  Caldwell  v.  Holly,  1  A.  K.  Marsh.  (Ky.) 
429. 


19.  Berrie  v.  Smith,  97  Ga.  782,  25  S.  E. 
757. 

20.  Berrie  v.  Smith,  97  Ga.  782,  25  S.  E. 
757,  holding  that  whether  they  do  so  or  not 
they  will  be  bound  by  the  judgment  n^iidered 
on  the  rule  if  actually  participated  in 
the  hearing  had  upon  the  same. 

21.  Pugh  r.  Boyd,  38  Miss.  326. 

22.  Sanders  /;.  Commonwealth  Bank,  2 
Mete.  (Ky.)  327. 

23.  McConnell  i\  West,  105  Ga.  468,  30 
S.  E.  654. 

24.  See,  generally.  Pleading,  31  Cyc.  1. 

25.  Murray  i\  Evans,  25  Tex.  Civ.  App. 
331,  333,  60  S.  W.  7S6,  where  it  is  said:  "  It 
is  pointed  out  that  the  motion  does  not  set 
out  the  return  endorsed  by  the  dofondant  upon 
tlie  execution  ;  tliat  it  does  not  in  terms  allege 
that  he  failed  or  refused  to  levy  upon  or  sell 
any  projiorty  justly  liable  to  execution,  when 
tho  same  might  have  been  done,  and  does  not 
allege  that  lie  iiad  knowledge  of  the  existence 
of  any  such  projierty.  If  in  fact,  this  wore 
a  proceeding  to  recover  a  ]>ena1ty  arbitrarily 
fixed  by  statute,  withmit  roferenoe  to  the 
right  and  wrong  of  the  transaction,  we  might 
sustain  some  of  those  contentions.  .  .  .  But 
article  238G,  under  which  this  proceeding  was 
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the  notice  of  the  motion  serves  as  the  initiatory  pleading  of  the  moving  party 
and  a  written  declaration  is  not  necessary.^'  A  rule  against  a  sheriff  for  breach 
of  duty  for  faiUng  to  levy  an  execution  is  not  within  statutes  regulating  defaults 
under  ordinary  procedure,  and  the  court  in  its  discretion  may  allow  the  officer  to 
make  answer  it  any  time  before  the  rule  is  made  absolute.^^  An  answer  by  a 
sheriff  to  a  rule  or  motion  for  failure  to  make  money  on  an  execution  must,  in 
order  to  be  sufficient,  set  up  some  facts  as  a  legal  excuse  for  inactivity  and  show 
that  the  money  could  not  have  been  collected  by  reasonable  diligence ;  but 
where  a  sheriff  is  called  to  respond  by  a  rule  msi,  and  if  the  rule  be  made  absolute 
is  liable  to  an  execution  against  him  or  to  an  attachment  for  contempt,  it  is  error 
to  strike  from  his  answer  any  meritorious  matter  of  defense  tending  to  prevent 
the  issuance  of  the  rule  absolute.^^  Where  an  answer  to  a  rule  against  the  sheriff 
for  failure  to  make  a  proper  levy  and  return  is  defective  in  not  responding  to 
specific  allegations  in  the  rule  touching  possession  of  certain  property  by  defendant 
in  execution,  this  matter  is  for  special,  and  not  general,  demurrer.^^  On  a  rule 
against  an  officer  for  failure  to  make  the  money  on  a  levy  of  an  execution,  an  answer 
by  the  officer  denying  each  and  every  allegation  of  the  petition  is  properly  allowed 
to  stand. Where  the  sheriff  answers  the  rule  against  him  to  show  cause  why 
he  has  not  made  the  amount  of  a  judgment  out  of  property  seized  by  him,  admitting 
the  levy  and  justifying  his  failure  to  sell,  but  not  suggesting  that  the  value  of  the 
property  was  less  than  the  amount  of  the  debt,  the  sufficiency  of  the  property 
to  pay  the  debt  is  by  imphcation  admitted.^^  An  answer  of  the  sheriff  which  is 
so  vague,  uncertain,  and  indefinite  that  it  cannot  be  traversed  is  insufficient.^^ 


instituted,  renders  the  officer  liable  only  when 
it  is  made  to  appear  that  he  failed  or  refused 
to  levy  upon  or  sell  property  justly  liable  to 
execution,  when  tlie  same  might  have  been 
done,  and  his  liability  does  not  extend  beyond 
the  amount  of  the  debt,  interest  and  costs; 
and  if  the  property  which  could  have  been 
levied  upon  was  of  less  value  than  the  debt, 
the  value  of  the  property  would  be  the  meas- 
ure of  the  liability." 

26.  Walker  v.  Turnipseed,  8  Ala.  679.  See 
supra,  VIII,  K,  2. 

The  notice  may  be  amended  on  motion. — 
Walker  v.  Turnipseed,  8  Ala.  679. 

27.  Condry  v.  Henley,  4  Stew.  &  P. 
(Ala.)  9. 

28.  Hixon  v.  Callaway,  2  Ga.  App.  678,  58 
S.  E.  1120. 

29.  Hallett  V.  Lee,  3  Ala.  28  (holding  that 
on  motion  against  a  sheriff,  suggesting  that 
by  due  diligence  the  money  could  have  been 
made  on  an  execution,  a  plea  stating  that  the 
execution  was  levied  a  short  time  before  the 
return-day,  and  a  delivery  bond  taken,  re- 
turned, and  forfeited,  without  showing  a  suffi- 
cient excuse  for  the  delay,  was  bad)  ;  Wheeler 
r.  Redding,  55  Ga.  87  (holding  that  where 
the  sheriff  had  levied  a  fieri  facias  on  land 
for  a  debt  existing  prior  to  the  constitution 
of  1868,  it  was  not  sufficient  for  him  to  show, 
in  answer  to  a  rule  for  the  money,  that  he 
did  not  sell  because  the  property  had  been  set 
apart  to  defendant  as  a  homestead  by  the 
ordinary,  but  his  answer  at  least  should  have 
showed  affirmatively  that  the  homestead  was 
not  greater  in  quantity  or  value  than  the  ex- 
emption allowed  by  law  prior  to  the  adoption 
of  that  constitution)  ;  Brantlev  Co.  v.  South- 
erland,  1  Ga.  App.  804,  57  S.  E.  960  (holding 
that  an  answer  which  admitted  that  the  exe- 
cution was  in  the  sheriff's  hands  for  a  con- 


siderable length  of  time,  but  denied  the  alle- 
gation that  plaintiff  during  that  time  had  on 
more  than  one  occasion  pointed  out  to  him 
property  on  which  he  could  levy,  was  insuffi- 
cient ) . 

Answers  held  sufficient  as  against  demurrer 

see  Wheeler  v.  Thomas,  57  Ga.  161  (holding 
that  where,  on  a  rule  against  a  sheriff  to  show 
cause  why  he  should  not  pay  over  certain 
money  or  account  for  failure  to  collect  it  on 
execution,  the  sheriff  in  his  answer  showed 
that  the  execution  had  been  paid  off  in  whole 
or  in  part,  and  that  plaintiff  was  not  injured 
by  his  default  to  the  extent  claimed,  it  was 
error  to  strike  such  answer  on  demurrer)  ; 
Holcombe  v.  Dupree,  50  Ga.  335. 

30.  Read  Phosphate  Co.  v.  S.  Weichselbamn 
Co.,  1  Ga.  App.  420,  5'8  S.  E.  122. 

31.  Davis  v.  Reid,  57  Ga.  188. 

32.  Sanders  v.  Carter,  124  Ga.  676,  677,  52 
S.  E.  8817,  where  it  is  said:  "The  plaintiff 
alleged  that  there  had  been  a  levy,  that  the 
property  levied  upon  was  sufficient  to  satisfy 
his  lien,  and  that  the  officer  had  had  ample 
time  in  which  to  'make  said  money  and  has 
not  done  so.'  In  denying  each  and  every  alle- 
gation of  the  petition  the  officer  necessarily 
denied  that  there  had  been  a  levy;  and  if 
there  was  no  levy,  it  follows  as  a  logical  se- 
quence that  there  were  no  funds  in  his  hands 
out  of  which  to  satisfy  the  plaintiff's  lien. 
The  answer  could  not  be  construed  as  evasive 
or  ambiguous." 

33.  O'Pry  v.  Kennedy,  86  Ga.  662,  13  S.  E. 
940,  holding  that  after  the  sheriff's  answer 
had  been  traversed,  the  traverse  tried,  and  a 
verdict  rendered  on  that  issue,  he  was  not 
entitled  to  amend  his  answer  by  alleging  that 
the  property  was  only  of  a  certain  value,  or 
of  less  value  than  the  amount  of  the  execution. 

34.  Albert  v.  Howell,  32  Ga.  548. 
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In  proceedings  by  suggestion  under  a  statute  requiring  the  court  to  cause  an  issue 
to  be  made  up  to  try  the  fact,  a  traverse  of  the  allegations  of  the  suggestion  pre- 
sents an  issue.^^  The  sworn  answer  of  the  officer  in  summary  proceedings  against 
him  is  to  be  taken  as  true  if  not  traversed;  ^®  and  therefore,  when  no  traverse  is 
taken,  and  the  facts  set  out  in  the  answer  constitute  a  sufficient  defense,  the  rule 
should  be  discharged. 

N.  Issues.^^  On  scire  facias  against  the  sheriff  to  hold  him  as  special  bail, 
he  having  discharged  defendant  without  taking  bail,  the  objection  that  a  capias 
ad  satisfaciendum  had  not  issued  against  defendant  and  been  returned  non  est 
inventus,  as  required  by  statute,  must  be  taken  by  special  plea,  and  cannot  be 
raised  under  the  plea  of  nul  tiel  record.^^  Where  on  a  motion  against  one  as  sheriff 
for  not  making  the  money  on  an  execution,  a  general  denial  is  interposed,  the 
question  whether  defendant  is  or  is  not  sheriff  is  involved  in  the  issue.^ 

0.  Variance.*^  Whether  or  not  a  variance  between  the  execution  described 
in  a  notice  of  motion  against  the  sheriff  and  that  offered  in  evidence  is  fatal  depends 
upon  the  extent  and  materiality  of  the  variance.*^  When  a  motion  against  a 
sheriff  is  based  upon  an  alias  fieri  facias  a  variance  between  the  fieri  facias  described 
in  the  notice  and  the  one  produced  in  evidence  cannot  be  aided  by  the  production 
of  the  original  fieri  facias  which  corresponds  with  the  notice.*^  A  motion  for  a 
failure  to  return  process  cannot  be  sustained  by  proof  of  falsity  or  insufficiency 
of  the  return  made.^* 

P.  Evidence.  In  summary  proceedings  against  officers  the  general  rules  of 
evidence    must  be  adhered  to  in  determining  the  matters  necessary  to  be  proved,'*^ 


35.  Hallett  v.  Lee,  3  Ala.  28. 

36.  Clement  v.  Bunn,  60  Ga.  334;  Hol- 
combe  v.  Dupree,  50  Ga.  335 ;  Nagle  v.  Lump- 
kin, 48  Ga.  521;  Pound  v.  Carr,  40  Ga.  81; 
Read  Phosphate  Co.  v.  S.  Weichselbaum  Co., 
1  Ga.  App.  420,  58  S.  E.  122. 

Time  for  making  traverse. —  In  Georgia  it 
is  not  necessary  that  a  traverse  to  the  answer 
of  the  sheriff  to  a  rule  against  him  for  failure 
to  make  money  on  an  execution  should  be 
made  at  the  first  term,  but  such  traverse  may 
be  made  at  the  second  term  before  the  case  is 
called  for  trial.  Brantley  Co.  v.  Southerland, 
1  Ga.  App.  804,  57  S.  E.  960. 

37.  Perrv  V:  Christie,  65  Ga.  642;  Cason 
V.  Mulling, "so  Ga.  598 ;  Pound  v.  Carr,  40  Ga. 
8L 

38.  See,  generally,  Pleading,  31  Cyc.  670. 

39.  Gray  v.  Hoover,  15  N.  C.  475. 

40.  Hopkins  v.  Gary,  7  Ala.  46. 

41.  See,  generally.  Pleading,  31  Cyc.  700. 

42.  Spence  v.  Rutledge,  11  Ala.  557  (hold- 
ing that  on  a  motion  against  a  sheriff  for 
failing  to  pay  over  on  demand  money  collected 
in  execution,  a  variance  of  two  dollars  was 
fatal  on  error,  although  it  might  have  been 
cured  by  amendment  in  the  trial  court)  ;  Ful- 
cord  v.  Hamberlin,  4  Sm.  &  M.  (Miss.)  649 
(holding  that  a  variance  of  sixty-two  and 
one-half  cents  in  the  amount  of  costs  between 
the  execution  described  in  the  notice  and  that 
offered  in  evidence  was  not  ground  for  reject- 
ing the  evidence)  ;  Lashley  p.  Wilkinson,  2 
Head  (Tenn.)  482  (holding  that  a  variance  be- 
tween the  date  of  the  execution  produced  on 
the  trial  and  the  one  described  in  the.  notice 
was  not  fatal)  ;  Howard  v.  Union  Bank,  7 
Humphr.  (Tenn.)  26  (holding  that  a  motion 
against  a  sheriff  for  failing  to  make  a,  return 
which  was  in  behalf  of  the  "  Prosidont,  Di- 
rectors and  Company  of  tlie  Unioji  J?ank  of 


the  State  of  Tennessee  "  did  not  constitute  a 
material  variance  from  the  title  of  the  exe- 
cution, which  was  in  the  name  of  the  "  Presi- 
dent and  Directors  of  the  Bank  of  Tennes- 
see"); McMullen  v.  Goodman,  4  Humphr. 
(Tenn.)  239  (holding  that  where  the  notice 
of  a  motion  against  a  constable  for  the  non- 
return of  an  execution  described  the  execution 
as  against  the  principal  only  and  the  execu- 
tion offered  on  evidence  was  against  the  prin- 
cipal and  a  surety,  it  was  properly  admitted). 

43.  Walker  v.  Turnipseed,  8  Ala.  679. 

44.  Watkins  v.  Barnes,  1  Sneed  (Tenn.) 
20L 

45.  See,  generally,  Evidence,  16  Cyc.  821. 

46.  Alahama. —  Godbold  i\  Planters',  etc., 
Bank,  4  Ala.  516,  holding  that  in  order  to 
support  a  summary  proceeding  against  a 
sheriff  for  failure  to  return  an  execution, 
plaintiff  need  not  produce  the  judgment. 

Oeor^fm.— Gladden  v.  Cobb."  73  Ga,  235,  6 
S.  E.  161,  holding  that  plaintiff  in  a  motion 
against  a  sheriff  for  having  failed  to  hold 
certain  property  under  an  execution  is  not 
required,  in  order  to  support  his  execution,  to 
introduce  in  evidence  all  the  proceedings  on 
which  tliQ  execution  is  founded. 

Kentucky. —  Flournoy  v.  Rubey,  1  J.  J. 
Marsh.  560,  holding  that  on  a  motion  against 
a  sherifi"  to  charge  him  for  the  failure  of  his 
deputy  to  return  an  execution,  it  is  nccossar\ 
to  prove  that  the  person  to  whom  the  writ 
was  delivered  was  his  deputy. 

Mississippi.—  Cox  r.  Ross,  56  Miss.  4S1, 
holding  that  an  execution  plaintitT  is  bound, 
in  order  to  make  out  his  ease,  to  introduce 
in  evidence  tlie  judgment  on  which  the  execu- 
tion issued,  on  a  motion  against  a  sheriff  of 
another  county,  under  Code  (1871),  §  227. 
for  failing  to  return  the  execution,  counting 
on    tlio   alleged    judoinont   for   the  amount 
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the  presumptions  which  are  to  be  indulged,  *^  and  upon  which  of  the  parties  Ues  the 
burden  of  proof  as  to  the  various  matters ;    and  passing  upon  the  admissibility/^ 


thereof,  instead  of  on  the  execution,  where 
the  sheriff  takes  issue  on  the  allegation  of 
the  existence  of  the  judgment. 

Tennessee. —  Porter  Webb,  4  Yerg.  161, 
holding  that  under  Acts  (1803),  c.  18,  pro- 
viding that,  if  the  sheriff  shall  fail  to  make 
return  of  an  execution  that  may  have  come 
to  him  from  the  court  of  the  county  for 
which  he  is  sheriff  on  or  before  the  second 
day  of  the  term  to  which  such  execution  is 
made  returnable,  judgment  may  be  rendered 
against  him,  in  a  proceeding  by  motion 
against  the  sheriff  for  the  non-return  of  a 
fieri  facias,  proof  that  the  execution  came 
to  his  hands  is  insufficient,  without  evidence 
showing  from  what  court  it  issued,  to  what 
term  it  was  returnable,  or  what  was  the 
amount  thereof. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  250. 

The  official  character  of  defendant  must 
be  proved  where  a  general  denial  is  inter- 
posed.  Hopkins  f.  Gary,  7  Ala.  46. 

47.  Stone  v.  Wilson,  10  Gratt.  (Va.)  529, 
holding  that  on  a  motion  against  a  sheriff, 
under  Rev.  Code  (1819),  c.  134,  §  48,  giving 
a  summary  remedy  for  an  escape,  the  court  is 
bound,  on  a  return  of  "  Executed "  and  the 
proof  of  an  escape,  to  presume  it  to  have  been 
made  with  the  consent  of  the  sheriff. 

48.  Alabama. —  Smith  f.  Leavitts,  10  Ala. 
92,  holding  that  where,  on  a  rule  against  a 
sheriff,  suggesting  that  by  due  diligence  he 
could  have  made  the  money  on  an  execution, 
he  justifies  his  refusal  to  make  a  levy,  or  his 
restoration  of  the  property  after  a  levy  has 
been  made,  on  the  ground  that  defendant  had 
transferred  the  property,  he  assumes  the 
burden  of  proving  that  the  transfer  was  bona 
fide  and  effectual  in  law  for  the  purpose  for 
which  it  was  made. 

California. —  Leese  v.  Clark,  29  Cal.  664, 
holding  that  on  a  hearing  on  an  order  to 
show  cause  why  a  sheriff  shall  not  proceed 
to  execute  a  writ  of  possession,  the  burden 
of  proof  is  on  the  sheriff,  if  the  cause  is  that 
the  parties  in  possession  were  in  possession 
at  the  time  of  the  institution  of  the  suit  in 
which  such  writ  was  issued,  and  were  not 
parties  to  such  suit. 

Georgia. —  Reeves  v.  Parish^  80  Ga.  222,  4 
S.  E.  768  (holding  that  on  a  rule  against  a 
constable  to  show  cause  why  he  should  not 
be  attached  for  contempt  in  failing  to  levy 
an  execution,  the  burden  is  on  him  to  show 
that  plaintiff  has  not  been  injured;  and 
simply  attaching  an  affidavit  of  illegality  to 
his  answer,  without  showing  the  truth  of  any 
of  the  grounds  therein  alleged,  will  not  pro- 
vent  the  rule  being  made  absolute)  ;  Murphy 
V.  Wilkinson  County,  11  Ga.  331  (holding 
that  where  to  a  rule  calling  on  the  sheriff  to 
pay  over  money,  his  return  was  that  the 
money  had  been  raised  and  paid  over  to  the 
person  authorized  to  receive  it,  and  such  re- 
turn was  traversed,  the  sheriff  had  the 
burden  of  proving  his  averment). 

[VIII,  P] 


Louisiana. —  Brand  v.  Wilkinson,  11  La. 
Ann.  273  [followed  in  Hill  v.  Labarre,  12  La. 
Ann.  4191,  holding  that  where,  on  motion 
against  a  sheriff  for  failure  to  return  a  fieri 
facias,  the  default  is  established,  the  burden 
is  on  the  sheriff  to  show  a  legal  excuse. 

Tennessee. —  Cannon  v.  Wood,  2  Sneed  177, 
holding  that  in  summary  ex  parte  proceed- 
ings against  a  constable  by  motion  for  the 
amount  of  an  execution  placed  in  his  hands, 
where  defendant  has  no  day  in  court,  the 
onus  is  on  plaintiff  to  make  out  his  case  in 
every  material  point. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  250. 

49.  Monts  V.  Stephens,  43  Ala.  217  (hold- 
ing that  in  a  summary  proceeding  against  a 
constable,  a  transcript  of  his  bond  was  not 
admissible,  where  it  did  not  appear  from  the 
transcript  that  the  bond  thus  offered  was  ap- 
proved and  filed  as  prescribed  by  law )  ;  Whit- 
sett  V.  Slater,  23  Ala.  626  (holding  that  when 
the  sheriff  is  ruled  for  failing  to  make  the 
money  on  an  execution,  evidence  that  defend- 
ant in  execution  "  was  in  possession  of  a 
house  and  lot  .  .  .  as  of  his  own  property, 
prior  to  the  day  on  which  the  executions 
came  into  the  hands  of  the  defendant  in  this 
suit,  claiming  ownership  thereof,  and  con- 
tinued in  possession  until  after  the  return- 
day  of  the  executions,*'  is  admissible  for 
plaintiff)  ;  Union  Bank  v.  Benham,  23  Ala. 
143;  Lay  v.  Boyce,  3  La.  Ann.  622  (holding 
that  in  a  proceeding  by  motion  against  a 
sheriff,  under  St.  April  7,  1826,  §  17,  to 
render  him  liable  in  the  amount  for  which  a 
fieri  facias  was  issued  on  account  of  his 
failure  to  return  the  writ  within  the  legal 
delay,  evidence  is  inadmissible  to  show  that 
defendant  in  execution  owned  property  while 
the  writ  was  in  the  hands  of  the  sheriff, 
which  the  latter  neglected  to  seize,  since  in 
such  case  the  inquiry  is  whether  the  officer 
has  incurred  the  penalties  of  the  act. 

Right  of  plaintiff  to  contradict  recital  in 
writ. —  Where  a  motion  was  made  for  an  at- 
tachment to  compel  a  sheriff  to  make  return 
of  an  execution,  and  on  motion  for  reargu- 
ment  the  sheriff  presented  affidavits  to  show 
that  a  prior  execution  had  been  issued  in 
the  action  and  a  levy  made  under  it,  a  re- 
cital in  the  second  execution  that  a  levy  had 
been  made  under  the  prior  one,  although  it 
was  an  admission  of  the  fact,  did  not  estop 
plaintiff  from  showing  that  in  fact  no  levy 
was  made  by  the  sheriff  to  whom  the  execu- 
tions were  originally  delivered.  Holmes  v. 
Rogers,  2  N.  Y.  Suppl.  501. 

Showing  omission  from  record. —  On  a  rule 
against  a  sheriff  to  show  cause  why  judgment 
should  not  be  rendered  against  him  for  per- 
mitting a  prisoner  convicted  of  a  misde- 
meanor to  escape,  it  was  not  error  to  allow 
the  sheriff  to  show  by  parol  evidence  that  on 
a  subsequent  day  of  the  same  term  at  which 
defendant  was  convicted  he  was  called 
into  court  and  discharged  from  custody,  and 
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competency,^"  and  materiality  -'^  of  the  evidence  offered,  and  the  weight  and 
sufficiency  of  the  evidence  produced.'^^ 

Q.  Trial  or  Hearing.^^  Issues  of  fact  arising  in  summary  proceedings  are 
properly  submitted  to  a  jury,^*  unless  submitted  to  the  court  by  agreement,^-* 
and  the  issue  must  be  tried  at  the  time  at  which  the  cause  is  called  for  trial  unless 
good  cause  for  a  continuance  is  shown.^^  But  where  all  the  facts  are  admitted 
it  is  proper  to  refuse  to  award  an  issue/'^  and  where  no  evidence  is  introduced  in 
support  of  a  traverse  of  the  answer  of  a  sheriff  on  a  rule  against  him,  it  is  proper 
for  the  court  to  dispose  of  the  case  on  the  facts  set  forth  in  the  answer.^^    Where  the 


that  by  inadvertence  the  order  of  discharge 
was  not  entered  on  the  record.  State  v. 
Womack,  17  Tex.  237. 

50.  Gresham  v.  Walker,  10  Ala.  370,  hold- 
ing that  a  delivery  bond  which  does  not  pur- 
port to  be  taken  in  the  same  case  is  not  com- 
petent evidence  for  the  sheriff  in  a  rule 
against  him  for  failing  to  make  money  on 
an  execution. 

The  sheriff  cannot  make  evidence  for  him- 
self by  stating  in  his  return  an  excuse  for  not 
performing  his  duty,  and  such  return  is  not 
admissibre.  Bruce  v.  Dyall,  5  T.  B.  Mon. 
(Ky.)  125;  Rowand  V.  Gridley,  1  How. 
(Miss.)  210. 

51.  Sanders  v.  Carter,  124  Ga.  676,  52  S.  E. 
887  (holding  that  where,  upon  the  hearing  of 
a  rule  against  a  constable  for  a  failure  to  sell 
property  upon  which  it  was  alleged  in  plain- 
tiff's petition  that  he  made  a  levy,  the  evi- 
dence showed  that  there  has  been  no  valid  levy, 
it  was  proper  to  refuse  to  admit  evidence 
tending  to  identify  the  specific  property  upon 
which  the  attempted  seizure  was  made)  ; 
Batte  V.  Chandler,  53  Tex.  613  (holding  that 
on  a  motion  against  a  sheriff  for  failing  to 
levy  an  execution  that  came  to  his  hands  in 
November,  tax  rolls  showing  that  defendant 
rendered  no  property  for  taxes  on  the  first 
dav  of  the  preceding  January  were  inadmis- 
sible) ;  Vaughan  v.  Warnell,  28  Tex.  119 
(holding  that  on  motion  against  a  sheriff  for 
failing  to  return  an  execution,  evidence  that 
the  execution  defendant  was  reputed  insol- 
vent was  inadmissible). 

52.  See  the  following  cases: 

Alabama. —  Baldwin  'C.  Gully,  11  Ala.  716. 

Georgia. —  Smith  v.  Hightower,  80  Ga.  669, 
7  S.  E.  165;  French  v.  Kemp,  64  Ga.  749. 

Illinois. —  People  v.  Needles,  3  111.  361. 

Kentucky. —  Holderman  v.  Brasfield,  Litt. 
Sel.  Cas.  271,  holding  that  on  motion  against 
the  sheriff  to  recover  the  amount  of  an  execu- 
tion on  the  ground  of  failure  to  return  it,  an 
amendment  of  the  return  setting  up  that  the 
execution  was  not  returned  because  it  had 
been  lost  a  few  days  after  it  was  received, 
and  that  the  sheriff  had  forgotten  it  was  in 
his  possession  until  it  was  found  by  him  the 
day  it  was  returned,  could  not  be  admitted  to 
affect  the  judgment  which  should  otherwise 
be  rendered  against  him,  since  he  could  not 
be  permitted  to  thus  make  evidence  in  his 
own  favor. 

Louisiana. —  Connors  v.  Citizens'  Mut.  Ins. 
Co.,  22  La.  Ann.  330,  holding  that  as  the 
sherift'  w^as  authorized  by  law  to  pay  his  own 
costs  and  those  of  the  clerk  of  tho  court  who 


issued  the  process  out  of  the  funds  realized 
by  the  sale  of  property  under  execution,  and 
the  debtor  could  claim  only  the  surplus  after 
such  costs  were  paid,  a  rule  against  the  sher- 
iff to  pay  over  certain  amounts  in  his  hands, 
realized  from  the  sale  of  property  under 
seizure,  should  be  discharged  if  the  evidence 
did  not  show  the  amount  which  he  Avas  en- 
titled to  retain  for  costs. 

New  York. — •  Camp  v.  McCormick,  1  Den. 
641,  holding  that  an  application  by  plaintiff 
for  an  order  to  compel  a  sheriff  to  pay  over 
money  levied  on  execution  would  be  denied, 
and  plaintiff  left  to  his  action,  where  the 
sheriff  set  up  a  defense,  the  evidence  respect- 
ing which  was  contradictory. 

Tennessee. —  Roberts  v.  Bostick,  6  Humphr. 
232,  holding  that  a  statement  by  the  clerk 
that  he  did  not  recollect  whether  the  fieri 
facias  was  returned  the  first  or  second  day  of 
the  term  was  insufficient  evidence  to  author- 
ize a  judgment  against  the  sheriff  for  failure 
to  return  the  writ. 

Virginia. —  Stone  v.  Wilson,  10  Graft.  529; 
Stowers  f.  Smith,  5  Munf.  401. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  250.- 

A  fair  preponderance  of  evidence  is  suffi- 
cient to  support  a  judgment  either  for  or 
against  the  officer,  and  proof  beyond  a  rea- 
sonable doubt  is  not  necessary.  Caskv  r. 
Haviland,  13  Ala.  314. 

A  sheriff's  return  is  not  conclusive  in  his 
favor  in  summary  proceedings  against  him, 
but  may  be  shown  to  bo  false.  Levy  r.  Law- 
son,  5  Ark.  212;  Craig  i\  Maltbie,  1  Ga. 
544. 

53.  See,  generally.  Trial. 

54.  Read  Phosphate  Co.  v.  S.  Weichselbaum 
Co.,  1  Ga.  App.  420,  58  S.  E.  122 :  Dawson  /•. 
Dewan,  12  Rich.  (S.  C.)  499. 

Issue  as  to  diligence. —  On  a  rule  against  a 
sheriff  to  show  cause  why  a  judgment  should 
not  be  entered  against  him  for  failure  to  make 
return  on  an  execution  delivered  to  him.  wlu\t 
constitutes  due  (lilii;ence  on  his  part  is  a 
mixed  question  of  law  and  fact;  the  jury 
must  determine  the  facts,  while  the  court 
decides  whether  thev  constitute  due  diligence. 
Whitsett  r.  Slater.  23  Ala.  626. 

55.  Read  Phosphate  Co.  r.  S.  Woicliselbaiun 
Co.,  1  Ga.  App.  420.  58  S.  K.  122. 

56.  Brantlev  Co.  r.  Southerland.  1  Ga.  App. 
804,  57  S.  E.  "960. 

57.  Eve  r.  ]\loselv,  2  Strobh.  (S.  C.)  203. 

58.  Brown  r.  Cs'rv,  99  Ga.  302.  25  S.  E. 
650;  dement  r.  Bunn,  60  Ga.  334;  Wall  r. 
Clark,  59  Ga.  631. 
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parties  to  summary  proceedings  appear  and  an  issue  is  tried  by  a  jury,  the  pro- 
ceedings are  like  other  suits  in  court  commenced  in  the  ordinary  mode  ^®  and  are 
to  be  governed  by  the  same  rules  which  govern  other  suits,  when  a  judgment  is 
rendered  upon  the  finding  of  a  jury,*''^  with  the  single  exception  that  it  must  appear 
affirmatively  upon  the  record  that  the  court  had  jurisdiction  to  entertain  the 
motion.®^  In  a  summary  proceeding  against  a  sheriff  for  failure  to  return  a  fieri 
facias,  the  court  can  inquire  into  no  other  matters  than  the  alleged  failure  of  the 
sheriff  to  return  the  writ,  although  there  are  other  grounds  suggested  in  the  motion 
which  might  be  considered  in  an  ordinary  action ;  and  in  a  summary  proceeding 
against  a  sheriff  for  a  false  or  insufficient  return,  the  inquiry  is  confined  to  the 
face  of  the  return. Even  though  the  sheriff  makes  default  in  summary  proceed- 
ings against  him,  the  statements  in  the  notice  cannot  be  taken  for  confessed,  but 
the  matters  relied  on  to  sustain  the  motion  must  be  established  by  proof. On 
a  rule  against  a  sheriff  to  show  cause  for  not  obeying  an  order  to  pay  into  court 
money  raised  on  execution,  the  facts  on  which  the  order  was  issued  will  be  looked 
into  only  in  determining  the  proper  measure  of  redress,  and  the  validity  of  the  order 
cannot  be  assailed  if  the  sheriff  had  opportunity  to  be  heard. Where,  in  sum- 
mary proceedings  against  a  sheriff,  suggesting  that  by  due  diligence  he  eould  have 
made  the  amount  of  an  execution,  his  sureties  are  not  made  parties,  the  fact  of 
suretyship  need  not  be  found  by  the  jury  to  sustain  a  judgment  against  them, 
but  the  proper  course  is  to  prove  the  fact  of  suretyship  to  the  courts.^®  Where 
affidavits  on  a  motion  to  compel  a  sheriff  to  make  return  on  an  execution  allege 
facts  and  circumstances  which,  if  uncontradicted,  would  justify  a  holding  that 
the  sheriff  received  the  execution  from  his  predecessor,  among  them  statements 
alleged  to  have  been  made  by  the  sheriff  to  plaintiff's  attorney,  the  motion  will 
not  be  denied  on  a  mere  denial  by  the  sheriff  of  the  fact  in  issue,  without  any 
attempt  to  explain  such  statements.*'^  On  trial  of  a  motion  against  a  constable 
for  failure  to  pay  over  money  made  on  an  execution,  a  finding  by  the  jury  for 
plaintiff  on  an  issue  to  the  merits  includes  all  the  facts  necessary  to  the  ascertain- 
ment of  defendant's  Hability,  unless  the  statute  requires  the  facts  to  be  specially 
found. On  a  rule  against  a  sheriff  to  show  cause  why  immediate  possession 
should  not  be  given  to  a  purchaser  of  land  sold  on  execution,  and  an  answer  of 
cause  that  the  widow  is  in  possession  under  a  claim  of  dower,  it  was  held  not  com- 
petent to  go  into  evidence  that  the  widow  had  accepted  a  provision  under  the 
will  of  her  husband  in  lieu  of  dower.  ®^  In  Delaware  the  trial  in  a  proceeding  by 
summons  against  a  constable  for  neglect  in  failing  to  return  a  writ  of  venditioni 
exponas  in  due  time  must  be  by  the  justice  himself,  and  not  by  referee. 

R.  Judgment.^^  Where  a  judgment  nisi  is  rendered  against  a  sheriff  for 
failure  to  return  process  and  he  shows  no  sufficient  reason  for  such  failure  the 
judgment  is  properly  made  absolute. '^^  On  a  motion  against  the  sheriff  for  a 
default  in  returning  executions  issued  on  two  judgments  against  different  parties 
for  the  same  debt,  the  court  will  render  but  one  judgment. '^^  A  motion  against 
an  officer  charging  him  with  failing  to  pay  over  money  collected  by  him  on  execu- 


59.  Garey     Frost,  5  Ala.  636. 

60.  Garey  v.  Frost,  5  Ala.  636. 

61.  Garey  f.  Frost,  5  Ala.  636. 

62.  Brand  i\  Wilkinson,  11  La.  Ann.  273. 

63.  Hill  i-.  Hinton,  2  Head  (Tenn.)  124. 

64.  Adams  v.  White,  2  Ala.  37  (holding 
that  on  a  motion  against  a  sheriff  for  the 
amount  of  a  fieri  facias  on  a  suggestion  that 
the  same  might  have  been  made  by  due  dili- 
gence, and  default  made,  a  verdict  must  af- 
firmatively find  the  want  of  due  diligence  in 
order  to  support  a  judgment)  ;  Todd  r. 
Caines,  18  B.  Mon.  (Ky.)  620. 

65.  Wandling  r.  Thompson,  41  N.  J.  L.  142. 
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66.  Garey  ij.  Frost,  5  Ala.  636. 

67.  Holmes  v.  Rogers,  2  N.  Y.  Suppl.  501. 

68.  Welch  f.  Fourier,  6  Ala.  516. 

69.  Rambo  f.  Bell,  3  Ga.  207,  208,  where  it 
is  said :  "  So  grave  and  intricate  a  question 
could  not  be  tried  in  this  summary  and  col- 
lateral way." 

70.  Stidham  v.  Chase,  3  Harr.  (Del.)  418. 

71.  See,  generally,  Judgments,  23  Cyc. 
623. 

72.  Graham  i\  Sturgill,  123  N.  C.  384,  31 
S.  E.  705. 

73.  Tennessee  Bank  v.  Cannon,  2  Heisk. 
(Tenn.)  428. 
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tion,  and  also  with  failing  to  return  the  execution,  will  warrant  a  judgment  against 
the  constable  for  either  of  the  causes  alleged,  although  it  be  asked  for  only  on  one 
of  these  grounds.'^*  Every  fact  which  is  necessary  to  give  the  court  jurisdiction 
and  to  authorize  the  judgment  must  be  set  out  in  the  judgment  as  having  been 
made  to  appear. '^^  A  judgment  commanding  the  officer  to  pay  out  of  a  fund  in 
his  hands  plaintiff's  claim  and  the  costs  of  the  proceeding,  which,  together,  exceed 
the  amount  of  such  fund,  is  erroneous.''^  Where  a  sheriff  neglected  to  take  a 
bail-bond,  and  a  proceeding  was  had  thereupon  against  defendant  and  the  sheriff 
for  an  office  judgment,  and  the  sheriff  pleaded,  but  defendant  made  default,  a 
verdict  against  the  sheriff  alone  was  proper,  but  the  judgment  should  have  been 
against  both  defendant  and  the  sheriff/^  After  notice  of  appeal  from  an  order, 
made  under  a  rule  against  the  sheriff,  directing  an  attachment  to  issue  against  him, 
the  trial  court  may  modify  such  order  so  as  to  meet  the  justice  and  law  of  the  case.'^ 

S.  Damages,^^  Only  such  amount  as  is  contemplated  by  the  statute  may 
be  recovered  in  summary  proceedings;  and  so  where  the  proceeding  is  under  a 
statute  allowing  a  recovery  of  the  amount  of  the  debt  or  of  the  debt  and  damages, 
interest  cannot  be  allowed,  although  it  might  be  recoverable  in  a  common-law  action/^ 
In  statutory  summary  proceedings  an  execution  plaintiff  cannot  recover  from  the 
sheriff  more  than  the  value  of  the  execution  defendant's  property  subject  to  levy; 
and  on  a  motion  by  a  plaintiff  in  an  execution  against  the  sheriff  and  his  sureties 
for  failure  to  return  it  in  the  proper  time,  when  the  amount  of  the  execution  has 
been  paid  to  plaintiff  by  one  of  defendants  after  such  default,  plaintiff  cannot 
recover  the  amount  of  the  execution,  but  only  the  statutory  damages  for  which 
the  sheriff  has  rendered  himself  liable  by  his  delinquency.^^  Where  the  sheriff's 
answer  to  a  rule  against  him  for  money  realized  on  a  levy  sets  up  expenses  incurred 
by  him  in  selling  the  property,  etc.,  and  is  not  traversed,  such  expenses  are  properly 
allowed  to  him.^*  A  sheriff  against  whom  a  judgment  is  rendered  for  the  default 
or  misconduct  of  his  deputy  cannot  recover  against  such  deputy,  on  motion, 
judgment  for  greater  damages  than  have  been  recovered  against  himself. 

T.  Review.^^  A  sheriff  has  the  right  to  appeal  from  an  order  directing  an 
attachment  to  issue  against  him  unless  the  money  due  on  plaintiff's  execution  be 
paid  by  a  day  named;     but  where  a  rule  absolute  is  rendered  against  a  sheriff 


74.  Spinks  v.  Caldwell,  23  Tex.  623. 

75.  Burt  V.  Davidson,  5  Humphr.  (Tenn.) 
425,  holding  that  this  is  true  in  summary 
proceedings  before  justices  as  well  as  before 
courts  of  record. 

The  judgment  on  which  an  execution  issued 
must  be  recited  in  a  judgment  against  a  con- 
stable by  motion  before  a  justice  of  the  peace 
for  failing  to  return  the  execution.  Burt  v. 
Davidson,  5  Humphr.  (Tenn.)  425. 

76.  Grimsley  v.  Alexander,  '  06  Ga.  165,  32 
S.  E.  24. 

77.  Bartlett  v.  Marshall,  2  Bibb  (Kv.)  467. 

78.  Gibson  v.  Gibson,  7  S.  C.  356.*^ 

79.  See,  generally,  Dama^ges,  13  Cyc.  1. 

80.  Birmingham  Dry  Goods  Co.  v.  Bledsoe, 
117  Ala.  495,  23  So.  153  (holding  that  where 
a  summary  judgment  is  asked  against  a 
sheriff  for  failure  to  serve  a  subpoena,  under 
a  statute  fixing  the  minimum  and  maximum 
damages,  it  is  error  not  to  confine  the  jury 
to  the  limits  prescribed  by  the  statute)  ; 
Wood  V.  Sayre,  7  T.  B.  Mon.  (Ky.)  603 
(holding  that  under  an  act  of  assembly  pro- 
viding that,  if  the  sherifT  fail  or  refuse  to 
settle  with  the  paymaster  of  tlie  regiment  on 
account  of  militia  fines,  he  may  procoo<l  to 
recover  the  moneys  due  from  the  shorilY  by 
motion  in  the  county  court,  a  shorijV  not 


liable  by  motion  for  damages  or  interest  for 
failure  to  account  for  such  fines,  as  the  sum 
due  only  is  recoverable). 

81.  Brown  v.  Littlefield,  1  Wend.  (N.  Y.) 
398;  Thomas  v.  Weed,  14  Johns.  (N.  Y.)  255. 

82.  Gary  v.  Hathaway,  6  Ala.  161,  holding, 
however,  that  where  several  plaintiffs  liaviiig 
judgments  and  executions  of  equal  dignity 
severally  suggest  at  the  same  t(M-ni  that  the 
sheriff  could  have  made  the  money  on  execu- 
tion by  due  diligence,  the  sheriff  cannot  re- 
duce the  amount  of  the  recovery  in  any  case 
by  proving  that  judgments  had  been  rendered 
against  him  on  other  suggestions  sutVioient  to 
absorb  the  value  of  all  defendant's  prop- 
erty subject  to  sale  by  execution. 

83.  Sanders  r.  Kentucky  Bank.  2  Mete. 
(Kv.)  327. 

84.  Wall  r.  Clark,  50  Ga.  031. 

85.  Stowers  r.  Smith,  5  ]Munf.  (Va.)  401, 
holding,  however,  that  he  is  entitled  to  re- 
cover, in  addition  to  the  original  judgment, 
coroner's  conunissions  included  in  a  forth- 
coming bond,  costs  of  a  judgment  on  that 
bond,  and  costs  and  damages  on  a]iiH\\l.  until 
its  final  anirniaTice. 

86.  See.  generally.  ArPK.VT-  .\M>  Kkkok.  2 
Cve.  474;  Revikw.  lU  Cvc.  1095. 

87.  Emory  r.  Davis,  4  S.  C.  23. 
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for  his  failure  to  make  the  money  on  an  execution,  defendant  in  execution  cannot 
except  to  the  judgment. A  refusal  to  allow  a  sheriff  to  amend  his  return  on  an 
execution,  pending  a  motion  against  him  for  neglect  of  duty  in  respect  to  the  execu- 
tion, cannot  be  assigned  for  error  in  the  judgment  on  the  motion. An  appellate 
court  will  not  interfere  with  the  discretion  of  the  trial  court  in  making  absolute 
a  rule  against  a  sheriff,  where  the  answer  of  the  sheriff  to  the  rule  is  evasive;  ^ 
and  a  court  has  refused  to  disturb  on  appeal  a  rule  absolute  against  a  sheriff  on 
his  failure  to  make  a  sum  of  money  on  a  mortgage  execution  on  lands,  although 
the  trial  court  certified  that  by  inadvertence  execution  was  issued  against  the 
sheriff  upon  the  rule  absolute,  and  also  an  attachment  against  him,  whereas  the 
statute  authorizes  only  one  of  those  remedies  at  a  time.'^^  A  final  order  in  a  pro- 
ceeding by  rule  against  the  sheriff  is  in  the  nature  of  a  final  judgment,  on  appeal 
from  which  the  court  may  revise  any  intermediate  order  in  the  same  proceeding 
involving  the  merits  and  necessarily  affecting  the  judgment. Where  in  a  pro- 
ceeding on  notice  and  motion  against  the  high  sheriff  for  not  paying  over  money 
collected  on  an  execution,  in  entering  up  judgment,  damages  for  too  much  are 
given,  but  the  proceedings  are  otherwise  correct,  and  the  proper  amount  only 
is  claimed  by  plaintiff,  the  judgment  will  be  amended  and  affirmed. 

U.  Costs.*'*  A  sheriff  who  fails  to  pay  over  money  collected  by  him  on  an 
execution  is  liable  to  the  execution  creditor  for  the  costs  of  a  rule  against  him  to 
compel  payment.''^  And  where,  on  an  attachment  for  not  returning  defendant's 
body,  it  appeared  that  the  bail  had  been  put  in  and  had  justified  after  the  rule  for 
attachment,  but  notice  had  not  been  given  to  plaintiff's  attorney,  it  was  held  that 
for  this  irregularity  the  sheriff  should  pay  the  costs  incurred  subsequently  to  the 
rule.^^ 

IX.  AMERCEMENT,  FlNES,^^  AND  PENALTIES. ^« 

A.  In  General.  Amercement,  in  a  general  sense,  is  a  pecuniary  penalty  in 
the  nature  of  a  fine  imposed  upon  a  person  for  some  fault  or  misconduct;  but 
the  word  has  long  been  especially  used  as  meaning  a  mulct  or  penalty  imposed  by 
a  court  upon  its  officers  for  neglect  of  duty;  and  in  particular  the  remedy  against 
a  sheriff  for  failing  to  levy  an  execution  or  make  return  of  proceeds  of  sale  or  other 
official  default  is  in  several  of  the  states  known  as  amercement.^ 

B.  Construction  of  Statutes.^  Statutes  providing  for  the  amercement  of 
sheriffs  or  constables  are  penal  in  their  nature,^  and  are,  like  other  penal  statutes, 


In  Pennsylvania  it  has  been  lield  that  a 
constable  against  whom  a  judgment  had  been 
rendered  in  a  summary  proceeding  for  neglect 
of  duty  in  not  returning  an  execution  was  not 
entitled  to  an  appeal  under  the  act  of  March 
20,  1810.  Johnston  v.  Meeker,  10  Watts  403. 
But  an  appeal  was  given  by  the  act  of  Oct. 
13,  1840. 

88.  White  v.  Haslett,  49  Oa.  262,  holding 
that  if  the  sheriff  failed  to  except  and  there- 
after attempted  to  enforce  the  judgment 
against  defendants,  they  would  then  have  the 
opportunity  to  protect  themselves. 

89.  Casky  Haviland,  13  Ala.  314,  hold- 
ing that  if  the  sheriff  is  prejudiced  by  such 
refusal  his  remedy  is  by  mandamus. 

90.  Willis  i;.  Powell,  51  Ga.  475. 

91.  Clement  'C.  Bunn,  60  Ga.  334,  holding 
that  the  lower  court  had  authority  to  make 
the  necessary  correction. 

92.  Emory  v.  Davis,  4  S.  C.  23. 

93.  Tyree  i".  Donnally,  9  Gratt.  (Va.)  64, 
so  holding  on  the  ground  that  the  error  is 
merely  clerical. 

94.  See,  generally,  Costs,  11  Cyc.  1. 

95.  Sutton  f.  Pvobinson,  72  Ga.  195. 
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96.  Mitchell  v.  Roulstone,  1  Hall  (N.  Y..) 
218. 

97.  See,  generally,  Fines,  19  Cyc.  543. 

98.  See,  generally,  Penalties,  30  Cyc. 
1331. 

99.  Black  L.  Diet.  An  amercement  is  a 
pecuniary  penalty  imposed  upon  an  offender 
by  a  judicial  tribunal.    Bouvier  L.  Diet. 

1.  Bouvier  L.  Diet. 

2.  See,  generally,  Statutes. 

3.  Arkansas. —  Hawkins  v.  Taylor,  56  Ark. 
45,  19  S.  W.  105,  35  Am.  St.  Rep.  82. 

Kansas. —  Fisher  v.  Franklin,  38  Kan.  251, 
16  Pac.  341  [followed  in  Gleason  v.  Itten,  52 
Kan.  218,  34  Pac.  892;  Fuller  v.  Wells,  42 
Kan.  551,  22  Pac.  561];  Bond  v.  Weber,  17 
Kan.  410;  Reese  v.  Rice,  1  Kan.  App.  311, 
41  Pac.  218. 

Kentucky. —  Bernard  v.  Flournoy,  4  J.  J. 
Marsh.  99. 

Mississippi. —  State  v.  Nichols,  39  Miss. 
318. 

OJiio. —  Langdon  r.  Summers,  10  Ohio  St. 
77;  Conkling  r.  Parker,  10  Ohio  St.  28. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables/' §  330  et  seq. 
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strictly  construed  and  held  to  apply  only  to  defaults  clearly  within  their  terms.'* 
The  party  who  seeks  to  amerce  the  sheriff  must  bring  himself  within  both  the  letter 
and  the  spirit  of  the  law;  ^  and  not  more  than  one  fine  can  be  legally  imposed  on  a 
sheriff  or  other  officer  for  failing  to  return  one  execution.®  A  statute  imposing 
a  certain  penalty  will  not  yield  and  give  place  exclusively  to  a  later  statute  imposing 
a  larger  penalty,  unless  there  is  such  a  clear  repugnance  between  the  statutes 
that  both  cannot  stand ;  '  but  when  the  incongruity  between  two  statutes  is  so 
great  as  to  leave  but  little  doubt  that  the  legislature  intended  the  later  enactment 
to  repeal  the  former,  it  will  be  so  construed.^ 


4,  Alabama. —  State  v.  McDuffie,  52  Ala. 
4,  holding  that  a  sheriff  could  not  be  sub- 
jected to  a  penalty  for  failing  to  execute  a 
warrant  of  arrest  returnable  to  the  county 
court. 

Arizona. —  Wilson  v.  Lowry,  5  Ariz.  335, 
52  Pac.  777,  holding  that  Rev.  St.  par.  502, 
authorizing  the  recovery  of  money,  with 
twenty-five  per  cent  damages  and  ten  per  cent 
per  month  interest,  from  a  sheriff  into  whose 
hands  money  has  come  by  virtue  of  his  office, 
and  who  neglects  or  refuses  on  demand  to 
pay  over  the  same  to  the  person  entitled 
thereto,  is  not  applicable  to  a  case  where  the 
sheriffs  wrongfully  withholds  money  which  is 
exempt  from  execution,  received  through 
garnishment  process. 

Arkansas. —  Williams  V.  State,  65  Ark.  159, 
46  S.  W.  186;  Hawkins  v.  Taylor,  56  Ark. 
45,  19  S.  W.  105,  35  Am.  St.  Rep.  82. 

Kentucky. —  Oatts  v.  Jones^  12  B.  Mon.  49'; 
Maury  V.  Cooper,  3  J.  J.  Marsh.  224. 

Louisiana. —  Gasquet  v.  Robins,  2  La.  Ann. 
407. 

Missouri. —  State  v.  Chaney,  49  Mo.  App. 
511. 

New  Hampshire. —  Crowley  v.  Hurd,  58 
N.  H.  75;  Pierce  v.  Hoit,  21  N.  H.  237. 

Neic  Jersey. —  Hoagland  v.  Todd,  37 
N.  J.  L.  544,  holding  that  under  Revision,  p. 
1102,  §  22,  relative  to  sheriffs,  a  sheriff 
could  not  be  amerced  for  refusal  to  grant  an 
adjournment  of  his  sale. 

New  York. —  Albany  Belting,  etc.,  Co.  V. 
Grell,  67  N.  Y.  App.  Div.  81,  73  N.  Y.  Suppl. 
580;  Curry  v.  Farley,  8  Daly  228,  holding 
that  under  Laws  (1857),  c.  344,  §  57,  pro- 
viding that  a  constable  should  be  liable  to  a 
party  in  whose  favor  an  execution  is  issued 
for  the  amount  thereof,  "  when  he  suffers  the 
twenty  days  to  elapse  without  making  a  true 
return  thereof,  and  filing  the  same  with  the 
clerk  of  the  court,  and  paying  to  him  or  to 
the  party  entitled  thereto  tlie  money  col- 
lected thereon,"  a  constable  did  not  incur  the 
statutory  penalty  of  being  liable  for  the 
amount  of  the  execution  by  a  failure  to  make 
and  file  a  return  within  the  twenty  days, 
wliere  he  had  not  collected  any  money  under 
the  execution. 

North  Carolina. —  Yeargin  v.  Wood,  84 
N.  C.  326;  Cockerham  v.  Baker,  52  N.  C. 
288;  Martin  v.  Martin,  50  N.  C.  349  (hold- 
ing that  Rev.  Code,  c.  105,  §  17,  imposing  a 
])enalty  on  a  sheriff  for  making  false  return 
of  "  all  writs  and  other  process  to  him 
legally  issued  and  directed,"  although  general 
in  its  terms,  applies  to  process  in  civil  cases 


only,  and  not  to  that  in  criminal  proceed- 
ings) ;  Lemit  v.  Freeman,  29  N.  C.  317; 
Davis  V.  Lancaster,  5  N.  C.  255. 

Ohio.—  Conkling  v.  Parker,  10  Ohio  St.  28 ; 
Bushnell  v.  Eaton,  Wright  720;  State  v. 
Crowell,  1  Ohio  Dec.  (Reprint)  41,  1  West. 
L.  J.  305,  holding  that  a  sheriff  is  not  liable 
to  amercement  for  failing  to  pay  over  a  fine 
collected  by  him  on  an  execution. 

South  Carolina. —  Thomas  v.  Yates,  1  Mc- 
Mull.  179. 

Tennessee. — ^Norton  v.  Bynum,  7  Yerg.  301. 

Texas.— De  Witt  v.  Dunn,  15  Tex.  106. 

Vermont. —  McMahan  v.  Edgerton,  34  Vt. 
77,  holding  that  an  officer  is  not  liable  for 
the  penalty  imposed  by  the  statute  for  neg- 
lecting or  refusing  to  give  a  person  a  copy 
of  the  process  by  virtue  of  which  he  is  ar- 
rested, unless  he  have  process  for  such  arrest 
in  his  hands  at  the  time. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  330  et  seq. 

5.  Coffey  r.  Wilson,  65  Iowa  270.  21 
N.  W.  602  [followed  in  Enfield  v.  Blvler, 
67  Iowa  295,  25  N.  W.  251]  ;  Fisher  v.  Frank- 
lin, 38  Kan.  251,  16  Pac.  341  [folio iced 
in  Gleason  v.  Itten,  52  Kan.  218,  34  Pac. 
892;  Fuller  v.  Wells,  42  Kan.  551,  22  Pac. 
561];  Reese  v.  Rice,  1  Kan.  App.  311,  41 
Pac.  218;  Pierce  i\  Hoit,  21  X.  H.  237; 
Langdon  v.  Summers,  10  Ohio  St.  77;  Conk- 
ling V.  Parker,  10  Ohio  St.  28;  Webb 
V.  Anspach,  3  Ohio  St.  522 ;  Duncan  r.  Drake- 
ley,  10  Ohio  45;  Cook  r.  Drake,  1  Ohio  Dec. 
(Reprint)  12,  1  West.  L.  J.  104. 

6.  Tomkies  v.  Downman,  6  Munf.  (Va.) 
557 

7*.  Hawkins  r.  Taylor,  56  Ark.  45,  10  S.  W  . 
105,  35  Am.  St.  Rep.  82,  liolding  that  then- 
was  no  such  repugnance  between  ^lanslield 
Dig.  §  3061,  imi)osing  upon  an  olVicer  for 
failure  to  "  return  any  such  execution  on  or 
before  the  return  day  therein  specified  "  a 
penalty  of  "  the  whole  amount  of  money  in 
such  execution  specified and  no  more,  and 
Mansfield  Dig.  291)4,  enacted  subsequently, 
imposing  upon  a  sheriff  "  for  failure  to  re- 
turn an  execution  "  a  ])enalty  equal  to  the 
amount  of  the  judgment  and  costs  and  ten 
per  cent  thereon,  as  required  the  earlier  stat- 
ute to  yield  and  give  place  exclusively  to  the 
later,  as  both  might  stand  by  ai>plying  section 
3061,  according  to  its  terms,  in  cases  where 
there  was  a  failure  to  return  the  execution 
"on  or  before  the  return  day  therein  speci- 
fied," and  ap]>lying  section  3064  to  cases 
wherein  no  return  had  been  made  at  all. 

8.  Wilson   r.   Slaughter.   3   J.   J.  Marsh. 
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C.  Necessity  For  Compliance  With  Statutes.  The  right  to  demand  a 
judgment  of  amercement  against  a  sheriff  rests  upon  no  equitable  grounds/  and 
in  the  enforcement  of  a  statutory  penalty  the  courts  will  hold  parties  to  a  strict 
observance  of  the  requisitions  of  the  statute. 

D.  Defaults  For  Which  Amercement  Proper  —  l.  In  General.  A 
sheriff  or  constable  may  be  amerced  for  failure  to  execute  process/^  which  includes 
any  misconduct  which  deprives  the  party  of  the  substantial  benefits  of  his  process/^ 
leaving  goods  levied  on  in  possession  of  the  judgment  debtor/^  failure  to  sell 
property  levied  on/^  failure  to  sell  property  under  an  order  of  sale^^  or  to  properly 
execute  the  order  of  sale/®  failure  to  return  process    within  the  time  allowed  by 


(Ky.)  593,  holding  that  St.  (1811)  giving 
thirty  per  cent  damages  against  "  sheriffs 
and  other  officers  "  for  a  failure  to  return  an 
execution  within  one  month  after  the  return- 
day,  was,  so  far  as  it  regarded  constables, 
repealed  by  the  statute  of  1812,  which  gave 
ten  per  cent  against  a  constable  who  failed 
to  return  an  execution  within  twenty  days. 

9.  Fisher  v.  Franklin,  3'8  Kan.  251,  16  Pac. 
341  [follotced  in  Gleason  v.  Itten,  52  Kan. 
218,  34  Pac.  892;  Fuller  v.  Wells,  42  Kan. 
551,  22  Pac.  561];  Moore  v.  McClief,  16  Ohio 
St.  50. 

10.  Fisher  v.  Franklin,  38  Kan.  251,  16  Pac. 
341  [foUoiued  in  Gleason  v.  Itten,  52  Kan. 
218,  34  Pac.  892;  Fuller  v.  Wells,  42  Kan. 
551,  22  Pac.  561];  Judy  v.  Howard,  2  Mete. 
(Ky.)  44;  Taylor  v.  Rhyne,  65  N.  C.  530; 
Duncan  v.  Drakeley,  10  Ohio  46. 

11.  Alabama. — State  v.  McDuffie,  52  Ala.  4. 
California. —  Glascock  v.  Ashman,  52  Cal. 

493. 

Florida. —  Johnson  v.  Price,  47  Fla.  265, 
36  So.  1031. 

Georgia. —  Boynton  v.  Houston,  23  Ga.  40. 

Indiana. —  Limpus  v.  State,  7  Blackf.  43. 

Minnesota. —  Breuer  v.  Elder,  33  Minn.  147, 
22  N.  W.  622. 

Mississippi. —  Vance  v.  Connell,  Walk.  254. 

Nebraska. —  Shufeldt  V.  Barlass,  33  Nebr. 
785,  51  N.  W.  134. 

New  Jersey. —  White  t:  Rockafellar,  45 
N.  J.  L.  299 ;  Stryker  v.  Merseles,  24  N.  J.  L. 
542. 

North  Carolina. —  Swain  v.  Phelps,  125 
N.  C.  43,  34  S.  E.  110. 

O/iio.— Graham  v.  Newton,  12  Ohio  210. 

rea^as.— Sparks  v.  State,  42  Tex.  Cr.  374, 
60  S.  W.  246,  holding  that  where  a  subpoena 
was  returned  by  the  sheriff  prior  to  the  re- 
turn-day, and  subsequently,  but  prior  to  the 
return-day,  the  witness  presented  to  the  sher- 
iff the  affidavit  required  by  Acts  Sp.  Sess. 
25th  Leg.  p.  58,  requiring  the  sheriff  to  ad- 
vance the  expense  of  a  witness  for  whom  he 
has  process  in  a  prosecution  for  felony  when 
such  witness  makes  affidavit  of  lack  of  funds, 
a  fine  imposed  by  the  court  for  failure  to 
execute  process  was  not  improper,  on  the 
ground  that  the  affidavit  was  presented  sub- 
sequent to  the  return,  since  the  return  was 
premature,  it  being  the  duty  of  the  officer 
to  ascertain  what  disposition  he  was  to  make 
of  the  witness  before  making  a  return. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  330  et  seq. 

12.  Hoagland  v.  Todd,  37  N.  J.  L,  544, 
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holding  that  a  sheriff  who,  after  levy,  per- 
mits defendant  in  execution  to  continue  sell- 
ing goods  taken  under  the  execution,  "  neg- 
lects or  refuses  "  to  execute  the  writ  within 
the  meaning  of  Rev.  St.  p.  1102,  §  22,  pro- 
viding that  for  such  failure  he  shall  be 
amerced  in  the  value  of  the  debt. 

13.  Pettit  V.  Ebright,  2  Ohio  Dec.  (Re- 
print) 651,  4  West.  L.  Month.  328. 

14.  Harris  v.  Kirkpatrick,  35  N.  J.  L.  392; 
Scott  V.  Dow,  14  N.  J.  L.  350;  Lorillard  v. 
Welsted,  8  N.  J.  L.  271;  Stansbury  v.  Patent 
Cloth  Mfg.  Co.,  5  N.  J.  L.  433. 

15.  Shufeldt  v.  Barlass,  33  Nebr.  785,  51 
N.  W.  134. 

16.  Sharp  v.  Ross,  7  Ohio  Cir.  Ct.  55,  3 
Ohio  Cir.  Dec.  660,  holding  that  a  sheriff 
was  liable  to  amercement  for  failure  to  ex- 
ecute an  order  to  sell  mortgaged  property  for 
cash  where  he  accepted  the  bid  of  the  mort- 
gagor and  closed  the  sale  to  him  without  pay- 
ment of  the  price. 

17.  Alabama. —  Huggins  V:  Powell,  19  Ala. 
129;  Patterson  v.  Gaston,  17  Ala.  223;  Evans 
V.  Stevens,  8  Ala.  517;  Rodgers  v.  Waters,  2 
Ala.  644. 

Arkansas. —  Hawkins  V.  Taylor,  56  Ark. 
45,  19  S.  W.  105,  35  Am.  St.  Rep.  82;  Atkin- 
son V.  Heer,  44  Ark.  174. 

i^ZonV/o.— Johnson  v.  Price,  47  Fla.  265,  36 
So.  1031. 

Georgia. —  Boynton  v.  Houston,  23  Ga.  40. 

Indiana. —  State  v.  Youmans,  5  Ind.  280. 

Kansas. —  Fisher  v.  Franklin,  38  Kan.  251, 
16  Pac.  341 ;  Graves  v.  Bulkley,  25  Kan.  249, 
37  Am.  Rep.  249;  Reese  z>.  Rice,  1  Kan.  App. 
311,  41  Pac.  218. 

Kentucky. —  Louisville  Bank  v.  Hurt,  8 
Bush  633;  Sanders  V.  Commonwealth  Bank,  2 
Mete.  327 ;  Cynthiana  Deposit  Bank  v.  Glenn, 
1  Mete.  585;  Partlow  v.  Lawson,  2  B.  Mon. 
46;  Fellows  V.  Cross,  1  B.  Mon.  10;  Clifford 
V.  Cabiness,  1  Dana' 384;  Flournoy  v.  Rubey, 
5  J.  J.  Marsh.  322;  Bernard  V.  Flournoy,  4 
J.  J.  Marsh.  99;  Thompson  v.  Ross,  1  J.  J. 
Marsh.  600;  Bruce  v.  Dyall,  5  T.  B.  Mon. 
125;  Com.  v.  Bradley,  1  Litt.  48. 

Louisiana. —  Gasquet  v.  Robins,  2  La.  Ann. 
407 ;  Riviere  v.  Ross,  2  Mart.  46. 

Mississippi. —  Cox  v.  Ross,  56  Miss.  481; 
Morehead  v.  Holliday,  1  Sm.  &  M.  625. 

Missouri. —  State  v.  McLernan,  10  Mo.  780. 

A^e&rasfca.— Shufeldt  v.  Barlass,  33  Nebr. 
785,  51  N.  W.  134;  Ghost  v.  Hill,  11  Nebr. 
472,  9  N.  W.  642. 

New  Jersey. —  McLaren  v.  Mc  Vicar,  41 
N.  J.  L.  271.    Contra,  Hoagland  v.  Todd,  37 
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law  for  the  making  of  the  return/^  making  a  false  ^'^  or  insufficient  or  improper 
return,  failure  to  indorse  on  an  execution  the  elate  of  its  dehvery  to  him,-^  failure 
to  file  an  inventory  when  it  was  his  duty  to  do  so,-^  failure  to  have  property  levied 


N.  J.  L.  544;  Todd  v.  Hoagland,  36  N.  J.  L. 
352;  Waterman  v.  Merrill,  33  N.  J.  L.  378; 
Kitter  v.  Merseles,  24  N.  J.  L.  627. 

'New  York. —  Kutzkowski  v.  George,  92  Hun 
412,  36  N.  Y.  Suppl.  762. 

North  Carolina.— v.  Wycoff,  131  N.  C. 
245,  42  S.  E.  608;  McGloughan  v.  Mitchell, 
126  N.  C.  681,  36  S.  E.  164;  Graham  v.  Stur- 
gill,  123  N.  C.  384,  31  S.  E.  705;  Turner  v. 
Page,  111  N.  C,  291,  16  S.  E.  174;  Boyd  v. 
Teague,  111  N.  C.  246,  6  S.  E.  338;  Richard- 
son V.  Wicker,  80  N.  C.  172;  State  v.  Latham, 
51  N.  C.  233;  Hyatte  V.  Allison,  48  N.  C. 
533;  Morrow  V.  Allison,  33  N.  C.  217;  Hal- 
combe  V.  Rowland,  30  N.  C.  240;  Lemit  v. 
Freeman,  29  N.  C.  317. 

Pennsylvania. —  Bachman  v.  Fenstermacher, 
112  Pa.  St.  331,  4  Atl.  546. 

South  Dakota. —  Swenson  v.  Christoferson, 
10  S.  D.  188,  72  N.  W.  459,  66  Am.  St.  Rep. 
712. 

Tennessee. —  Hill  v.  Hinton,  2  Head  124; 
Webb  V.  Armstrong,  5  Humphr.  379;  Atkins 

V.  Murphey,  9  Yerg.  264;    v.  Peebles, 

Peek  196. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §§  230,  231,  330  et  seq. 

Failure  to  return  an  order  of  sale  subjects 
the  sheriff  to  amercement,  although  the  mak- 
ing of  such  return  was  not  demanded  by 
plaintiff.  Sharp  v.  Ross,  7  Ohio  Cir.  Ct.  55, 
3  Ohio  Cir.  Dec.  660. 

An  informal  return  may  be  sufficient  to 
protect  the  officers  from  a  penalty  for  non- 
return of  process.    v.   Peebles,  Peck 

(Tenn.)  196  [followed  in  Hill  v.  Hinton,  2 
Head  (Tenn.)  124]. 

18.  Hawkins  v.  Taylor,  56  Ark.  45,  19 
S.  W.  105,  35  Am.  St.  Rep.  82  (holding  that 
where  the  return-day  fell  on  a  Sunday,  it 
was  the  sheriff's  duty  to  make  return  on  the 
preceding  Saturday,  and  hence  a  return  on 
the  following  Monday  rendered  him  liable  for 
the  penalty  imposed  for  a  failure  to  make 
return  on  or  before  the  return-day)  ;  Gore  v. 
Hedges,  7  T.  B.  Mon.  (Ky.)  520;  Rutzkowski 
V.  George,  92  Hun  (N.  Y.)  412,  36  N.  Y. 
Suppl.  762.  And  see  cases  cited,  supra,  note 
17. 

19.  State  V.  Nichols,  39  Miss.  318;  Garrett 
V.  Hamblin,  11  Sm.  &  M.  (Miss.)  241; 
Graham  v.  Sturgill,  123  N.  C.  384,  3.1  S.  E. 
705;  Harrell  v.  Warren,  100  N.  C.  259,  6 
S.  E.  777;  Finley  v.  Hayes,  81  N.  C.  368; 
Allbright  v.  Tapscott,  53  N.  C.  473;  Tom- 
linson  v.  Long,  53  N.  C.  469;  Martin  r.  Mar- 
tin, 50  N.  C.  349 ;  Martin  r.  Martin,  50  N.  C. 
346;  Lemit  v.  Mooring,  30  N.  C.  312;  Houser 
V.  Hampton,  29  N.  C.  333;  Lemit  Free- 
man, 29  N.  C.  317;  Hill  v.  Hinton,  2  Head 
(Tenn.)  124. 

The  return  must  be  false  in  point  of  fact 
in  order  to  subject  the  sheriff  to  a  penalty, 
and  it  is  not  sufficient  that  the  roturn  is 
false,  as  importing,  from  facts  truly  stated, 
a  wrong  legal  conclusion.    Lemit  r.  Mooring, 


30  N,  C.  312  [followed  in  Hassell  v.  Latham, 
52  N.  C.  465]. 

A  defective  return  does  not  render  the 
sheriff  liable  to  a  penalty  for  a  false  return. 
Harrell  v.  Warren,  100  N.  C.  259,  6  S.  E. 
777. 

20.  Watson  v.  Hoel,  1  N.  J.  L.  136;  Pied- 
mont Mfg.  Co.  V.  Buxton,  105  N.  C.  74,  11 
S.  E.  264;  McKeithan  v.  Terry,  64  X.  C.  25; 
Frost  V.  Rowland,  27  N.  C.  385;  Buckley  c. 
Hampton,  23  N.  C.  322;  Douglas  v.  Auld,  4 
N.  C.  112;  Hill  V.  Hinton,  2  Head  (Tenn.) 
124;  Harman  v.  Childress,  3  Yerg.  (Tenn.) 
327.  See  also  Hustick  v.  Allen,  1  X.  J.  L. 
168. 

Return  held  sufficient.— Where  a  sheriff 
indorsed  on  an  execution  the  words  ••  Debt 
and  interest  due  to  sheriff,  costs  paid  into 
office,"  and  upon  another  the  word  Satis- 
fied," without  stating  what  disposition  he 
had  made  of  the  fund,  the  returns  were  suffi- 
cient in  law  to  relieve  the  sheriff  from 
amercement  for  not  making  "  due  return." 
Person  v.  Newsom,  87  N.  C.  142. 

21.  Chandler  v.  Henry,  90  Ala.  271,  8  So. 
96  (holding,  however,  that  where  an  execu- 
tion placed  in  the  hands  of  the  sheriff  of  one 
county  is,  by  the  direction  of  plaintiff,  trans- 
mitted to  the  sheriff  of  another  county,  who 
indorses  thereon  the  date  of  its  delivery  to 
him,  as  required  by  Code  (1886),  §  3105, 
plaintiff  must  be  regarded  as  having  waived 
the  indorsement  of  the  writ  by  the  sheriff  of 
the  former  county  of  the  time  the  writ  was 
delivered  to  him,  and  therefore  he  is  not 
liable  to  plaintiff  for  the  penalty  imposed  by 
said  statute  for  his  failure  to  make  such  in- 
dorsement) ;  Duncan  d.  Philpot,  64  N.  C. 
479;  Hathaway  f.  Freeman,  29  N.  C.  109;  De 
Witt  V.  Dunn,  15  Tex.  106  (holding,  however, 
that  Hartley  Dig.  art.  1332,  which  declared 
that  the  sheriff  should  indorse  on  each  execu- 
tion the  day  on  which  it  came  into  his  hands, 
and,  if  more  than  one  had  been  received  on 
the  same  day  against  the  same  person,  he 
should  number  them  as  received,  and  on 
failure  he  should  be  liable  to  pay  twenty  per 
cent  on  the  amount  of  the  executi(Ui,  togetlier 
with  such  damages  as  plaintifi'  in  execution 
might  sustain  by  such  failure  to  number, 
etc.,  prescribed  the  penalty  only  for  the 
failure,  when  several  executions  liad  been  re- 
ceived against  the  same  person,  to  number 
them  as  received^  and  tlierefore  the  penalty 
was  not  incurred  by  a  failure  to  date  or 
number,  where  it  did  not  appear  that  more 
than  one  execution  had  been  received. 

Marking  a  date  other  than  the  true  one 
on  (ho  writ  snbjccls  tlie  ollicer  to  the  penalty. 
Hathaway      Fieenum,  29  X.  C.  109. 

22.  Todd  r.  Hoagland,  36  N.  J.  L.  352. 
See  also  Hoagland  r.  Todd,  .'^7  N.  -).  L. 
544. 

Until  a  return  is  made  the  sheriff  cannot 
be  ainerced  for  failnre  to  lile  an  inventi^y. 
Hoagland  r.  Todd,  37  X.  J.  L.  544. 
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on  appraised  and  return  the  appraisement,"^  delivering  a  chattel  seized  in  replevin 
proceedings  to  either  party  without  the  consent  of  the  other, selling  property 
without  giving  notice  as  required  by  statute/^  failure  to  collect  money  which 
might  have  been  collected  by  the  use  of  reasonable  diligence/^  failure  to  pay  over 
money  actually  collected,^^  misapplication  or  improper  distribution  of  the  proceeds 
of  a  sale,^^  serving  a  writ  without  having  given  bond,^^  levying  on  exempt  property 


23.  See  Cook  v.  Drake,  1  Ohio  Dec.  (Re- 
print) 12,  1  West.  L.  J.  104,  holding  that 
under  Rev.  St.  p.  103,  §§  10,  11,  requiring 
the  sheriff,  on  levy  of  execution  on  lands,  to 
make  an  appraisement  and  to  deposit  a  copy 
of  the  return  of  the  appraisement  with  the 
clerk  of  the  court  from  which  the  execution 
issued,  where  a  sherifF  had  two  executions 
issuing  from  different  counties,  and  levied 
them  both  on  the  same  land  lying  within  one 
of  the  counties,  and  returned  a  copy  of  the 
appraisement  to  that  county  in  which  the 
land  was,  he  was  not  liable  to  amercement  for 
not  returning  a  copy  to  the  other  county. 

24.  Albany  Belting,  etc.,  Co.  v.  Grell*  67 
K  Y.  App.  Div.  81,  73  N.  Y.  Suppl.  580; 
Koerkle  v.  Pangburn,  30  Misc.  (K  Y.)  776, 
62  N.  Y.  Suppl.  814. 

Penalty  not  incurred  by  delivery  to  third 
person.— Albany  Belting,  etc.,  Co.  v.  Grell, 
67  N.  Y.  App.  Div.  81,  73  N.  Y.  Suppl.  580. 

25.  Bellmer  v.  Blessington,  136  Cal.  3,  68 
Pac.  Ill;  Raker  v.  Bucher,  100  Cal.  214,  34 
Pac.  654,  849;  Kelley  v.  Desmond,  63  Cal. 
517;  Askew  v.  Ebberts,  22  Cal.  263;  Coffey 
V.  Wilson,  65  Iowa  270,  21  N.  W.  602;  Wil- 
lard  V.  Longstreet,  2'  Dougl.  (Mich.)  172; 
Freeman  v.  Leonard,  99  N.  C.  274,  6  S.  E. 
259. 

There  must  be  a  completed  sale  by  which 

the  owner  is  deprived  of  his  property  in 
order  to  subject  the  sheriff  to  the  penalty. 
Askew  V.  Ebberts,  22  Cal.  263. 

26.  Evans  v.  Stevens,  8  Ala.  517;  Bon- 
durant  v.  Lane,  9  Port.  ( Ala. )  484 ;  Breuer 
V.  Elder,  33  Minn.  147,  22  N.  W.  622;  Scott 
D.  Dow,  14  N.  J.  L.  350. 

27.  Alabama. —  Evans  v.  Stevens,  8-  Ala. 
517;  Morgan  'c.  Billings,  3  Ala.  172. 

Arkansas. —  Craig  v.  Smith,  74  Ark.  364, 
85  S.  W.  1124;  Williams  v.  State,  65  Ark. 
159,  46  S.  W.  186;  Borden  v.  State,  9  Ark. 
252. 

California. —  Shumway  v.  Leakey,  73  Cal. 
260,  14  Pac.  841;  Johnson  v.  Gorham,  6  Cal. 
195,  65  Am.  Dec.  501;  Egery  v.  Buchanan,  5 
Cal.  53. 

Illinois. — Custer  v.  Agnew,  83  111.  194. 
Kentucky. —  Hudgin  v.  Warner,  9  Dana 
196. 

Mai7ie. —  Bulfineh  V.  Balch,  8  Me.  1S3. 

Massachusetts. — Bartlett  v.  Eveleth,  4  Mete. 
149;  Thompson  v.  Brown,  17  Pick.  462; 
Rogers  v.  Sumner,  16  Pick.  387;  Bayley  v. 
French,  2  Pick.  586;  Esty  t\  Chandler,  7 
Mass.  464;  Wakefield  v.  Lithgow,  3  Mass.  249. 

Minnesota. —  Coykendall  v.  Way,  29  Minn. 
162,  12  N.  W.  452,  453. 

Mississippi. —  Connell  v.  Vance,  Walk.  254. 

Missouri. —  State  v.  Cayce,  85  Mo.  456; 
Conway  v.  Campbell,  II  Mo.  71;  Pope  v. 
Hays,  1  Mo.  450. 
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2Vet/ac?a.-— Nash  v.  Muldoon,  16  Nev.  404: 
Giffin  V.  Smith,  2  Nev.  274. 

New  York. —  Van  Gelder  V.  Hallenbeck,  2 
N.  Y.  Suppl.  252. 

North  Carolina. —  Williamson  v.  Jones,  127 
N.  C.  178,  37  S.  E.  202.  Contra,  Cockerham 
V.  Baker,  52  N.  C.  288. 

Ohio.— In  re  Worstall,  8  Ohio  S.  &  C.  PI. 
Dec.  264,  6  Ohio  N.  P.  525.  See  also  Webb 
V.  Anspach,  3  Ohio  St.  522. 

South  Carolina. —  Walker  v.  Kennerly,  3 
Rich.  64;  Thomas  v.  Yates,  1  McMull.  179; 
Kelly  V.  Payne,  1  McCord  138. 

•South  Dakota. —  Bostwick  v.  Benedict,  4 
S.  D.  414,  57  N.  W.  78. 

Texas. —  Richards  v.  Bemis,  ( Civ.  App. 
1903)  78  S.  W.  239. 

Vermont. —  Smith  v.  Pike,  44  Vt.  61. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  330  et  seq. 

Sheriff  cannot  be  amerced  for  not  paying 
over  money  before  return-day  of  execution. 
Stone  V.  Ruffin,  2  Ohio  503. 

28.  State  v.  Simmons,  2  Pennew.  (Del.) 
62,  46  Atl.  746;  Kothman  v.  Prest,  34  Kan. 
179,  8  Pac.  228  (holding  that  where  a  special 
execution  commanded  the  sheriff  to  pay  all 
taxes  on  the  land,  and  a  purchaser  agreed 
with  the  judgment  creditor,  before  confirma- 
tion of  the  sale,  to  pay  all  delinquent  taxes, 
and,  in  pursuance  thereof,  bought  the  out- 
standing tax  certificates,  the  sheriff  had  no 
authority,  after  confirmation  of  the  sale,  to 
pay  the  taxes,  and  where  he  did  so,  with 
knowledge  of  all  the  facts,  and  against  the 
objections  of  the  party  interested,  he  might  be 
amerced  therefor)  ;  Mushback  v.  Ryerson,  11 
N.  J.  L.  346.  See  also  Richards  i".  Bemis, 
(Tex.  Civ.  App.  1903)  78  S.  W.  239. 

29.  Fournier  v.  Cyr,  64  Me.  32;  Eustis  V. 
Kidder,  26  Me.  97 ;  Barter  v.  Martin,  5  Me.  76. 

Non-approval  of  bond. —  Where  a  constable 
has  conformed  in  all  respects  to  the  pro- 
visions of  Rev.  St.  c.  104,  §  35,  relative  to 
the  giving  of  bonds,  except  that  the  approval 
of  the  selectmen  of  the  town  is  not  indorsed 
thereon,  he  does  not  incur  the  penalty  pro- 
vided therein  for  serving  writs  without  hav- 
ing given  bond.  Eustis  v.  Kidder,  26  Me.  97 
[followed  in  Stacey  v.  Graves,  74  Me.  368 
{distinguishing  Rounds  v.  Bangor,  46  Me. 
541,  74  Am.  Dec.  469;  Rounds  v.  Mansfield, 
38  Me.  586)]. 

Where  a  constable's  bond  was  good  when  a 
writ  was  served,  the  penalty  for  serving  a 
writ  without  having  given  bond  cannot  be 
recovered  against  him  because  the  bond  has 
been  subsequently  avoided  by  the  unauthor- 
ized alteration  of  it  by  another.  Fournier  V. 
Cyr,  64  Me.  32. 

30.  Yates  v.  Gransbury,  9  Colo.  323,  12  Pac. 
206;  Madera  i\  Hildredge,  4  Colo.  App.  126, 
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and  selling  the  sanie,^^  discharging  a  prisoner  arrested  without  taking,  him  before  a 
magistrate, refusal  to  give  a  prisoner  a  copy  of  the  process  under  which  he  is 
detained,  delivering  property  under  a  writ  of  replevin  before  trying  the  validity 
of  a  claim  interposed, failure  to  turn  over  to  his  successor  all  the  books,  furniture, 
etc.,  appertaining  to  his  office,^^  or  in  general  any  misconduct  or  neglect  of  duty.^^ 

2.  Default  of  Deputy.    A  sheriff  may  be  amerced  for  a  default  of  his  deputy, 
unless  under  the  statute  the  deputy  himself  is  liable  to  amercement  therefor.^^ 

E.  Necessity  and  Sufficiency  of  Demand.  A  demand  on  the  sheriff  is 
necessary  to  render  him  liable  to  a  penalty  for  failure  to  pay  over  money or  to 
give  a  person  a  copy  of  the  process  under  which  he  is  detained.*^  And  where 
the  penalty  is  in  the  form  of  interest,*^  such  interest  on  money  collected  can  be 
computed  only  from  the  time  of  the  demand  made.^^  The  demand  must  be  made 
by  a  person  having  authority  to  receive  the  money  and  execute  a  legal  and  valid 
discharge;  and  a  demand  for  an  amount  greater  than  that  claimed  in  a  suit 
therefor,  and  much  greater  than  that  found  due  by  the  court,  is  not  sufficient  to 
justify  the  court  in  allowing  the  penalty  and  interest  for  failure  to  pay  over  money. 

F.  Discretion  of  Court.  Under  some  statutes  it  has  been  held  that  the 
amercement  of  a  sheriff  rests  in  the  discretion  of  the  court,*^  but  other  authorities 
hold  that  when  a  case  clearly  within  the  statute  is  presented  the  court  has  no 
discretion  but  must  render  judgment  of  amercement.*^ 

G.  Amercement  of  Deputies.  Under  some  statutes  a  deputy  sheriff  may 
be  amerced  for  an  official  default.*^ 

H.  Amount  of  Penalty  or  Amercement  —  l.  In  General.  An  amerce- 
ment, strictly  speaking,  is  a  penalty,  and  is  for  a  fixed  sum  without  regard  to  the 
extent  of  the  injury  suffered  by  the  complaining  party  by  reason  of  the  default 
for  which  it  is  imposed ;  but  under  a  number  of  statutes  the  amount  of  the  penalty 
for  an  official  default  or  misfeasance  is  fixed  with  reference  to  the  injury  which 
has  or  is  assumed  to  have  resulted  therefrom.*^ 


35  Pac.  52;  Shear  v.  Reynolds,  90  111.  238; 
Figueira  v.  Pyatt,  88  111.  402;  Amend  v. 
Murphy,  69  111.  337;  Cornelia  v.  Ellis,  11 
111.  584 ;  Pace  v.  Vaughan,  6  111.  30. 

31.  Shear  v.  Reynolds,  90  111.  238  (holding 
that  a  sheriff  who,  without  making  any  gen- 
eral demand  for  property  on  which  to  levy, 
took  and  sold  a  horse  which  the  debtor 
claimed  was  exempt,  and  which,  in  fact,  was 
so,  it  being  the  manifest  purpose  of  the  sheriff 
to  take  that  particular  horse,  was  liable  to 
the  statutory  penalty,  without  reference  to 
what  other  property  the  debtor  might  have 
had);  Amend  v.  Murphy,  69  111.  337;  Mc- 
Cluskey  v.  McNeely,  8  111.  578. 

32.  Crowley  -c.  Hurd,  58  N.  H.  75,  holding, 
however,  that  an  officer  making  an  arrest 
without  a  warrant,  on  a  view,  between  sunset 
and  sunrise,  pursuant  to  Gen,  St.  c.  236,  §  4, 
was  not  liable  to  the  penalty  for  discharging 
his  prisoner  without  carrying  him  before  a 
magistrate,  provided  by  section  6  of  the 
statute. 

33.  Duff  V.  Karr,  91  Mo.  App.  16. 

34.  Colton  V.  Mott,  15  Wend.  (N.  Y.)  619. 

35.  State  i'.  Kennedy,  5  Strobh.  (S.  C.) 
160. 

36.  Evans  i;.  Stevens,  8  Ala.  517;  Rich  v 
Conley,  64  N.  Y.  Suppl.  333;  People  \\  l>ole, 
1  Cai.  (N.  Y.)  181. 

37.  Esty  V.  Chandler,  7  Mass.  464;  Horne 
V.  Allen,  27  N.  C.  3G. 

38.  State  v.  Nicliols,  39  Miss.  318. 
Amercement  of  deputies  see  infra,  IX,  G. 


39.  Morgan  v.  Billings,  3  Ala.  172;  Shmn- 
way  V,  Leakey,  73  Cal.  260,  14  Pac.  841; 
Bulfinch  v.  Balch,  8  Me.  133 ;  State  v.  Cayce, 
85  Mo.  456;  Pope  v.  Hays,  1  Mo.  450. 

The  institution  of  a  suit  for  the  money  is 
a  demand.    State  v.  Cayce,  85  Mo.  456. 

A  demand  for  money  before  the  return-day 
of  the  process  under  which  it  was  collected 
does  not  render  the  officer  liable  for  one  hun- 
dred per  cent  interest  under  Mo.  Rev.  Code 
(1845),  p.  665,  §  23.  State  v.  Muir,  24  Mo. 
263. 

40.  Duff  V.  Karr,  91  Mo.  App.  16. 

A  demand  by  the  prisoner's  attorney  for  a 
copy  is  not  sufficient,  as  proof  of  a  demand 
to  give  the  prisoner  a  copy  is  necessary.  Duff 
r.  Karr,  91  Mo.  App.  16.' 

41.  See  infra,  IX,  H,  7. 

42.  Morgan  r.  Billings,  3  Ala.  172 ;  Williams 
V.  State,  65  Ark.  159,  46  S.  W.  1S6;  State  r. 
C^ayce,  85  Mo.  456. 

43.  Bulfincli  r.  Balch,  S  Me.  133. 

44.  Shumway  r.  Leakey,  73  Cal.  260,  14 
Pac.  841. 

45.  Rodgers  r.  Waters,  2  Ala.  644;  Mc- 
Clelland V.  Hobbs,  Hard.  (Ky.)  2. 

46.  Smith  Simmons,  2  Ponnow.  (Del.) 
462,  46  Atl.  746;  Fislun-  r.  Franklin.  ;?S  K:\ii. 
251,  16  Pac.  341 ;  Covivoiidall  r.  Wav,  2!i  Minn. 
162,  12  N.  W.  452,-  Cook  r.  Drake.  I  Ohio 
Dec.  (Reprint)  12,  1  West.  L.  J.  104. 

47.  State  r.  Nichols,  39  Miss.  318. 

48.  Thompson      Horry,  65  N.  C.  484. 

49.  See  infra,  IX,  11,  *3,  4,  5,  6,  7. 
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2.  Statutes  Fixing  Amount.  Under  some  statutes  a  sheriff  who  is  guilty  of 
specified  defaults  becomes  subject  to  penalties  of  definite  amounts  fixed  by  the 
statute, or  may  be  fined  an  amount  not  exceeding  a  fixed  statutory  limit  .^^ 

3.  Liability  Based  Upon  Value  of  Property.  Under  some  statutes  an  officer 
who  levies  upon  exempt  property  is  liable  for  three  times  the  value  of  the  property .^^ 

4.  Liability  Based  Upon  Amount  Collected.  In  Illinois  the  statute  has  sub- 
jected a  sheriff  who  unreasonably  neglects,  on  demand,  to  pay  over  money  collected 
on  execution  to  a  forfeiture  of  five  times  the  amount  with  interest.^^ 

5.  Liability  For  Amount  of  Debt.  A  very  common  form  of  amercement  for 
defaults  in  connection  with  the  execution  of  process  is  the  imposition  upon  the 
officers  of  an  absolute  liability  for  the  amount  of  the  debt  for  the  collection  of 
which  the  process  issued.^* 

6.  Liability  For  Loss  Sustained.  It  has  also  been  held  that  in  proceedings 
to  amerce  a  sheriff  for  failure  to  execute  or  return  process  the  measure  of  damages 
is  limited  to  the  actual  loss  sustained  by  plaintiff  in  the  value  or  availability  of 
his  security  by  reason  of  the  acts  of  the  officer.^^ 

7.  Penal  Interest. A  species  of  amercement  adopted  in  a  number  of  statutes 
is  the  imposition  upon  a  sheriff  who  has  been  guilty  of  an  official  default  of  a 
liability  for  interest,  exceeding  to  a  greater  or  less  degree  the  legal  rate,  upon  the 
amount  for  which  his  default  has  rendered  him  liable.^^  But  where,  after  an 
officer  has  incurred  the  penalty,  the  original  judgment  is  amended  so  as  to  increase 


50.  Coffey  v.  Wilson,  65  Iowa  270,  21  N.  W. 
602;  State  v.  Nichols,  39  Miss.  318;  People  i;. 
Dole,  1  Cai.  (N.  Y.)  181;  Williamson  v. 
Jones,  127  N.  C.  178,  37  S.  E.  202;  Graham 
y.  Stiirgill,  123  N.  C.  384,  31  S.  E.  705; 
Harrell  v.  Warren,  100  N.  C.  259,  6  S.  E. 
777 ;  Duncan  v.  Philpot,  64  N.  C.  479 ;  Martin 
r.  Martin,  50  N.  C.  346;  Lemit  v.  Freeman, 
29  N.  C.  317. 

51.  Patterson  r.  Gaston,  17  Ala,  223; 
Breuer  f.  Elder,  33  Minn.  147,  22  K  W.  622. 

52.  Yates  r.  Gransbury,  9  Colo.  323,  12 
Pac.  206;  Madera  v.  Holdrege,  4  Colo.  App. 
126,  35  Pac.  52;  Figueira  v.  Pyatt,  88  111. 
402;  Pace  v.  Vaughan,  6  111.  30. 

53.  Custer  i\  Agnew,  83  111.  194. 

54.  Arkansas. —  Wilson  v.  Young,  58  Ark. 
593,  25  S.  W.  870  (holding  that  Mansfield 
Dig.  §§  3061,  3062,  making  a  sheriff,  on 
failure  to  return  an  execution,  liable  for  the 
amount  specified  therein,  are  not  repealed  by 
implication  by  Civ.  Code,  §§  672-679)  ;  Haw- 
kins V.  Taylor,  56  Ark.  45,  19  S.  W.  105,  35 
Am.  St.  Rep.  82;  Atkinson  v.  Heer,  44  Ark. 
174. 

Kansas.— Fuller  v.  Wells,  42  Kan.  551,  22 
Pac.  561;  Fisher  v.  Franklin,  38  Kan.  251, 
16  Pac.  341. 

Kentucky. —  Clifford  v.  Cabiness,  1  Dana 
384;  Flournoy  v.  Rnbey,  5  J.  J.  Marsh.  322. 

Louisiana. —  Gasquet  v.  Robins,  2  La.  Ann. 
407. 

Mississippi. —  Cox  v.  Ross,  56  Miss.  481 ; 
Morehead  v.  Holliday,  1  Sm.  &  M.  625. 

Missouri. —  State  v.  Case,  77  Mo.  247. 

New  Jersey. —  Hoagland  v.  Todd,  37  N.  J.  L. 
544;  Watson  v.  Hoel,  1  N.  J.  L.  136. 

New  York. —  Rutzkowski  v.  George,  92  Hun 
412,  36  N.  Y.  Suppl.  762 ;  Dunford  v.  Weaver, 
21  Hun  349  [affirmed  in  84  N.  Y.  445]. 

Ohio.— Moore  v.  McClief,  16  Ohio  St.  50; 
Conkling  v.  Parker,  10  Ohio  St.  28;  Graham 
V.  Newton,  12  Ohio  210. 
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Pennsylvania. —  Bachman  v.  Fenstermacher, 
112  Pa.  St.  331,  4  Atl.  546;  Bachman  v. 
Fenstermacher,  2  Pa.  Co.  Ct.  499;  Stone  v. 
Mahon,  4  C.  PI.  165;  Amey  V.  Kennedy,  1 
Ashm.  160.  See  also  McClain  v.  Smith,  7 
Leg.  Int.  183. 

Tennessee. —  Smith  v.  Van  Bebber,  1  Swan 
110;  Webb  'V.  Armstrong,  5  Humphr.  379. 
See  also  Cowan  v.  Sloan,  95  Tenn.  424,  32 
S.  W.  388. 

United  States. —  Darst  v.  Duncan,  6  Fed. 
Cas.  No.  3,580,  Brunn.  Col.  Cas.  521  [af- 
firmed in  1  How.  301,  11  L.  ed.  139],  escape. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  330  et  seq. 

55.  Shufeldt  v.  Barlass,  33  Nebr.  785,  51 
N.  W.  134  [citing  Hellman  v.  Spielman,  19 
Nebr.  152,  27  N.  W.  131;  Crooker  v.  Melick, 
18  Nebr.  227,  24  N.  W.  689]. 

56.  Interest  generally  see  Interest,  22 
Cyc.  1459. 

57.  Alabama. —  Chandler  v.  Henry,  90  Ala. 
271,  8  So.  96;  Huggins  v.  Powell,  19  Ala. 
129;  Evans  v.  State  Bank,  13  Ala.  787;  John- 
son V.  Petty,  5  Ala.  528;  Morgan  v.  Billings, 
3  Ala.  172;  Rodgers  v.  Waters,  2  Ala.  644; 
Barton  v.  Lockhart,  2  Stew.  &  P.  109; 
Bondurant  v.  Lane,  9  Port.  484. 

Arizona. —  Wilson  v.  Lowry,  5  Ariz.  335, 
52  Pac.  777. 

Arkansas. —  Craig  V.  Smith,  74  Ark.  364, 
85  S.  W.  1124;  Williams  V.  State,  65  Ark. 
159,  46  S.  W.  186;  Jones  v.  Goodbar,  60  Ark. 
182,  29  S.  W.  462;  Hawkins  v.  Taylor,  56 
Ark.  45,  19  S.  W.  105,  35  Am.  St.  Rep.  82; 
Atkinson  v.  Heer,  4:4:  Ark.  174;  Borden  v. 
State,  9  Ark.  252. 

California. —  Shumway  V.  Leakey,  73  Cal. 
260,  14  Pac.  841. 

Delaware. —  Smith  v.  Simmons,  2  Pennew. 
462,  46  Atl.  746. 

Illinois. —  Buckmaster  v.  Drake,  10  111.  321 ; 
Beaird  v.  Foreman,  2  111.  40. 
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the  amount  thereof,  the  officer's  liabihty  must  be  figured  on  the  amount  of  the 
original  judgment. Where  part  of  the  debt  has  been  paid  the  officer  is  not 
Uable  for  interest  on  that  part  as  a  penalty  for  not  returning  the  execution  at  the 
proper  time.^^ 

8.  Discretionary  Fine.  Where  a  discretionary  fine  is  to  be  imposed  the  dis- 
cretion of  the  court  must  be  justly,  and  not  arbitrarily,  exercised,  and  the  fine 
must  not  be  excessive. 

1.  Particular  Matters  Affecting  Liability  —  i.  Duty  to  Act.  A  sheriff 
cannot  be  amerced  for  not  executing  process  where  the  circumstances  are  such 
that  he  is  not  bound  to  execute  it;  ®^  and  a  statute  imposing  on  a  sheriff  a  forfeiture 
for  neglecting  to  pay  over  on  demand  money  collected  on  execution  has  been 
held  to  apply  only  where  it  is  the  sheriff's  plain  duty  to  pay,  and  his  neglect  is  wilful, 
and  not  where  the  right  of  plaintiff  to  the  payment  is  doubtful.®^  So  also,  where 
a  writ  is  delivered  to  a  constable  other  than  one  of  those  to  whom  under  the  statute 
it  should  be  directed,  he  is  not  liable  to  a  statutory  penalty  for  failure  to  return 
the  same.®^ 

2.  Validity  and  Regularity  of  Judgment  and  Process.  Where  an  execution 
plaintiff  seeks  to  amerce  a  sheriff  for  a  default  in  respect  to  the  execution  of  his 


Indiana. —  State  V.  Youmans,  5  Ind.  280 ; 
Limpus  V.  State,  7  Blaekf.  43. 

Kansas.^  Fuller  v.  Wells,  42  Kan.  551,  22 
Pac.  561. 

Kentucky. —  Louisville  Bank  ■y.  Hurt,  8 
Bush  633;  Goodrum  v.  Boot,  2  Mete.  427; 
Mershon  v.  Com.,  2  Mete.  371;  Sanders  v. 
Kentucky  Bank,  2  Mete.  327;  Judy  v.  How- 
ard, 2  Mete.  44;  Stephens  v.  Lewis,  8  B. 
Mon.  150;  Partlow  v.  Lawson,  2  B.  Mon.  46; 
Hudgin  V.  Warner,  9  Dana  196;  Clifford  v. 
Cabiness,  1  Dana  384 ;  Flournoy  v.  Ilubey,  5 
J.  J.  Marsh.  322 ;  Bernard  v.  Flournoy,  4  J.  J. 
Marsh.  99;  Wilson  v.  Slaughter,  3  J.  J. 
Marsh.  593;  Gore  V.  Hedges,  7  T.  B.  Mon. 
520;  Com.  v.  Bradley,  1  Litt.  48;  McClel- 
land V.  Hobbs,  Hard.  2. 

Massachusetts. —  Bartlett  v.  Eveleth,  4 
Mete,  149;  Thompson  v.  Brown,  17  Pick.  462; 
Bayley  v.  French,  2  Pick.  586;  Esty  v. 
Chandler,  7  Mass.  464. 

Minnesota. —  Coykendall  v.  Way,  29  Minn. 
162,  12  N.  W.  452. 

Mississippi. —  Cox  v.  Ross,  56  Miss.  481 ; 
Garrett  v.  Hamblin,  11  Sm.  &  M.  219,  49  Am. 
Dec.  53;  Morehead  v.  Holliday,  1  Sm.  &  M. 
625. 

Missouri. —  State  v.  Cayce,  85  Mo.  456; 
State  V.  Muir,  24  Mo.  263 ;  Conway  v.  Camp- 
bell, 11  Mo.  71;  State  v.  McLernan,  10  Mo. 
780;  Pope  V.  Hays,  1  Mo.  450. 

Nebraska. — ■  Crooker  V.  Melick,  18  Nebr. 
227,  24  N.  W.  689. 

Nevada. —  Nash  v.  Muldoon,  16  Nev.  404. 

North  Carolina. —  Williamson  v.  Jones,  127 
N.  C.  178,  37  S.  E.  202. 

OMo.— Moore  v.  McClief,  16  Ohio  St.  50; 
Conkling  v.  Parker,  10  Ohio  St.  28;  GrtUiam 
V.  Newton,  12  Ohio  210. 

South  Carolina. —  Thomas  v.  Yates,  1 
MoMull.  179;  Kelly  V.  Payne,  1  McCord 
138. 

Tennessee. — ^  Smith  v.  Van  Bebber,  1  Swan 
110;  Lashley  17.  Wilkinson,  2  Head  482. 

Texas. —  Haley  v.  Greenwood,  28  Tex.  680; 
De  Witt  V.  Dunn,  15  Tex.  106;  Richards  v. 
Bemis,  (Civ.  App.  1903)  78  S.  W.  239;  Cleve- 
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land  V.  Tittle,  3  Tex.  Civ.  App.  191,  22 
S.W.  8. 

Vermont.— Smith  v.  Pike,  44  Vt.  61. 
Virginia. —  Guerrant  v.  Tayloe,  2  Call  208. 
See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  330  et  seq. 

58.  Jones  v.  Goodbar,  60  Ark.  182,  29  S.  W. 
462. 

59.  Louisville  Bank  v.  Hurt,  8  Bush  (Ky.) 
633. 

60.  Bullock  V.  Goodall,  3  Call  (Va.)  44, 
holding  that  where  a  sheriff  had  neglected  to 
return  an  execution,  but  the  person  for  whose 
benefit  it  was  issued  had  sustained  no  injury, 
a  fine  of  £264  imposed  on  such  officer  was 
excessive. 

Excessive  fines  generally  see  Criminal  Law, 
12  Cyc.  965. 

61.  Duncan  v.  Drakeley,  10  Ohio  45  (hold- 
ing that  a  sheriff  could  not  be  amerced  for 
not  executing  a  capias  ad  satisfaciendum  from 
another  county,  vmless  the  indorscniont. 
"  Funds  are  deposited  to  pay  the  slier  iff  on 
this  writ,"  was  made  thereon  by  the  clerk  as 
provided  by  statute,  althougli  the  judgment 
creditor  tendered  the  sheriff  an  amount  more 
than  sufficient  to  satisfy  all  fees  whicli  wouUl 
accrue)  ;  Bereman  v.  Xenia  Bank.  1  Ohio  Dec. 
(Reprint)  218,  4  West.  L.  J.  500  (hohliiig 
that  a  sheriff"  was  not  liable  to  an  amcroonient 
for  refusing  to  execute  a  writ  of  venditioni 
exponas,  unless  the  printer's  fee  w:is  ad- 
vanced ) . 

62.  Custer  v.  Agnew,  83  111.  194.  See  also 
infra,  IX,  I,  0. 

63.  Bachman  r.  Fenstermacher,  2  Pa.  Co. 
Ct.  499,  holding  that  uii<lor  Act  March  20. 
1810,  §  11,  providing  that  every  justice  of  the 
peace  rendering  judgment  shali  grant  execu- 
tion, wliich  shall  be  directed  to  tlie  constable 
of  the  ward,  district,  or  tinvnship  where  de- 
fendant resides,  or  the  next  constable  most 
convenient  to  defendant,  a  constable  is  not 
liable  to  the  penalty  for  failure  to  make  the 
return  of  an  execution  on  or  before  the  re- 
turn-day wliere  he  is  not  one  of  the  oll^cers 
to  whom  the  execution  should  be  dirtvted. 
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writ  he  must  show  a  vahd  judgment/*  and  the  execution  must  conform  strictly 
to  that  judgment. Where  an  execution  is  null  and  void,  the  sheriff  cannot  be 
amerced  for  neglecting  or  refusing  to  make  a  return  thereon;  ®^  and  where  by 
mistake  of  the  clerk  certain  costs  are  erroneously  taxed  and  indorsed  on  an  execu- 
tion, the  sheriff,  after  selling  land  under  it,  cannot  be  amerced  for  failing  to  pay 
over  to  the  execution  creditor  the  amount  of  such  costs. 

3.  Non-Collection  of  Money.  A  sheriff  who  has  sold  property  cannot  be 
amerced  for  failure  to  pay  over  the  proceeds  where  he  shows  that  the  property 
was  properly  sold  upon  a  credit  and  the  purchase-money  not  paid  to  him; 
and  where  a  sheriff  on  levying  an  execution  took  the  check  of  the  judgment  debtor 
in  full  amount  of  the  judgment  and  costs,  and  returned  the  writ  indorsed,  money 
in  full,''  being  obliged  to  make  the  return  before  he  knew  whether  the  check 
would  be  paid  or  not,  and  the  check  not  being  paid,  the  judgment  creditor,  after 
demanding  the  money  of  the  sheriff,  sought  to  amerce  him  for  failure  to  pay  it, 
it  was  held  that  the  taking  of  the  check  was  not  a  receipt  of  the  money,  within  a 
statute  providing  that  an  officer  might  be  amerced  for  neglect  on  demand  to  pay 
persons  entitled  thereto  any  money  received  by  him  for  the  use  of  such  person. 

4.  Uncollectability  of  Debt.  Where  the  statute  imposes  upon  an  officer  who 
is  guilty  of  an  official  default  in  connection  with  the  execution  of  process  an  absolute 
liability  for  the  amount  of  the  debt,  such  liability  cannot  be  reduced  by  a  showing 
that  the  debt  could  not  have  been  collected  even  though  there  had  been  no  default 
on  his  part;  but  a  mere  failure  to  collect  the  amount  of  an  execution  cannot 
subject  the  sheriff  to  amercement,  where  it  appears  that  the  debtor  had  no  property 
out  of  which  the  amount  or  any  part  thereof  could  have  been  made."^^ 

5.  Payment  of  Debt.  A  statutory  penalty  for  the  sheriff's  failure  to  return  a 
writ  may  be  enforced  notwithstanding  a  payment  of  the  debt  after  the  return- 
day;  and  where  a  sheriff  fails  to  return  an  execution  within  the  proper  time 
and  a  defendant  surety  pays  the  amount  thereof  to  plaintiff,  plaintiff  does  not 
lose  his  right  to  recover  the  penalty  imposed  by  statute  on  the  sheriff  for  his  fail- 


64.  Fisher  v.  Franklin,  38  Kan.  251,  16 
Pac.  341  [followed  in  Gleason  v.  Itten,  52 
Kan.  218,  34  Pac.  892;  Fuller  v.  Wells,  42 
Kan.  551,  22  Pac.  561]. 

65.  Bittman  v.  Mize,  45  Kan.  450,  25  Pac. 
875  (holding  that  a  sheriff  is  not  liable  to 
amercement  for  failing  to  serve  and  return, 
in  sixty  days,  an  execution  misreciting  the 
date  of  the  judgment  on  which  it  purports  to 
be  issued)  ;  Fisher  v.  Franklin,  38  Kan.  251, 
16  Pac.  341  [followed  in  Gleason  v.  Itten,  52 
Kan.  218,  34  Pac.  892;  Fuller  v.  Wells,  42 
Kan.  551,  22  Pac.  561]  (holding  that  where 
the  recitals  in  an  execution  show  that  the 
judgment  upon  which  it  purports  to  have 
been  issued  is  for  an  amount  substantially 
greater  than  the  actual  judgment  rendered  in 
the  case,  the  officer  to  whom  the  execution 
issued  is  not  liable  to  amercement  for  neglect- 
ing to  return  it  on  or  before  the  return-day)  ; 
Reese  v.  Rice,  1  Kan.  App.  311,  41  Pac.  218 
(holding  that  where  an  execution  commanded 
the  sheriff  to  collect  a  sum  in  excess  of  that 
named  in  the  judgment,  the  sheriff  could  not 
be  amerced  for  failure  to  return  the  same 
within  the  time  allowed)  ;  Moore  v.  McClief, 
16  Ohio  St.  50  (holding  that  an  officer  is  not 
liable  to  amercement  for  failure  to  return  an 
execution  on  its  return-day,  when  the  execu- 
tion sets  forth  a  judgment  substantially 
greater  than  the  amount  of  the  actual  judg- 
ment recovered) . 

[IX.  I,  2] 


66.  Bowen  v.  Jones,  35  N.  C.  25,  55  Am. 
Dec.  426,  so  holding  in  the  case  of  an  execu- 
tion directed  to  a  sheriff  who  was  a  party  to 
the  suit. 

67.  Kothman  v.  Prest,  34  Kan.  179,  8  Pac. 
228. 

68.  Langdon  v.  Summers,  10  Ohio  St.  77. 

69.  In  re  Worstall,  8  Ohio  S.  &  C.  PI.  Dec. 
264,  6  Ohio  N.  P.  525. 

70.  Rutzkowski  v.  George,  92  Hun  (N.  Y.) 
412,  36  N.  Y.  Suppl.  762;  Dunford  v.  Weaver, 
21  Hun  (N.  Y.)  349  [affirmed  in  84  N.  Y. 
445] ;  Webb  v.  Armstrong,  5  Humphr.  (Tenn.) 
379;  Darst  V.  Duncan,  6  Fed.  Cas.  No.  3,580 
[affirmed  in  1  How.  301,  11  L.  ed.  139]. 

71.  Richardson  v.  Wicker,  80  N.  C.  172, 
where  the  debtor  had  no  property  in  excess  of 
his  exemptions. 

72.  Smith  v.  Van  Bebber,  1  Swan  (Tenn.) 
110;  Planters'  Bank  v.  Porter,  10  Humphr. 
(Tenn.)  316.  Contra,  Graves  v.  Bulkley,  25 
Kan.  249,  37  Am.  Rep.  249,  holding  that  if  a 
plaintiff  accepts  the  money  collected  by  a 
sheriff  on  execution,  being  the  full  amount 
thereof,  with  knowledge  of  the  loss  of  the 
execution  by  the  sheriff,  such  acceptance  ab- 
solves the  sheriff  from  amercement  for  not 
returning  the  execution. 

Tender  of  amount  due. —  The  failure  of  an 
officer  to  return  a  writ  within  the  time  pre- 
scribed by  law  fixes  his  liability,  which  can- 
not be  discharged  by  a  tender  of  the  amount 
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ure,  by  allowing  the  motion  against  the  sheriff  for  such  damages  to  be  carried  on 
for  the  benefit  of  the  surety.'^  But  a  motion  to  amerce  a  sheriff  for  failure  to 
serve  an  execution  is  properly  overruled,  where  it  appears  that  the  judgment  on 
which  the  execution  was  based  has  been  in  fact  satisfied/*  especially  where  it 
further  appears  that  at  the  time  of  the  hearing  of  the  motion  to  amerce  a  judg- 
ment has  been  duly  entered  canceling  the  judgment  on  which  the  execution 
issued. And  it  has  been  considered  that  a  sheriff  might  escape  a  fine  for  a  false 
return  in  not  returning  property  attached  and  sold  as  perishable,  by  showing 
that  the  proceeds  were  paid  to  the  attachment  plaintiff. ''^ 

6.  Conflicting  Claims  to  Money  Collected.  A  statutory  penalty  for  failure  to 
pay  over  money  is  not  recoverable  where  the  failure  is  caused  by  the  fact  that 
there  are  conflicting  claims  to  such  money  which  the  officer  cannot  determine 
and  which  have  not  been  determined  by  the  courts. 

7.  Injunction  Against  Payment.  A  sheriff  who  has  been  enjoined  from  paying 
over  money  cannot  be  amerced  for  not  paying  over  the  same."^^ 

8.  Notice  of  Motion  Not  to  Pay  Over  Money.  Where  a  sheriff  has  collected 
money  on  execution,  and  is  notified  not  to  pay  the  same  over  to  plaintiff,  and  a 
motion  for  that  purpose  is  made  in  court,  he  is  not  liable  to  plaintiff  for  the  penalty 
for  not  paying  him  the  money  until  the  decision  of  such  motion. ^'^ 

9.  Attachment  of  Money.  Where  an  execution  commands  a  sheriff  to  make 
the  money,  and  have  it  before  the  judge  on  the  return-day  to  satisfy  plaintiff,  he 
cannot  protect  himself  against  a  motion  to  amerce  on  failing  to  have  the  money 
by  showing  that  a  foreign  attachment  had  been  served  on  him;  nor  can  an  officer 
who  has  received  satisfaction  of  an  execution  escape  liability  for  failure  to  pay 
over  the  money  on  the  ground  that  by  direction  of  the  debtor  he  had  attached 
it  on  a  writ  in  favor  of  the  debtor  against  the  creditor. 

10.  Claim  of  Third  Persons  to  Property.  The  fact  that  property  found  in  the 
possession  of  a  defendant  in  execution  and  levied  on  by  a  sheriff  is  claimed  by 
third  persons  will  not  prevent  the  amercement  of  the  officer  for  refusing  to  sell 
the  property  at  the  request  of  plaintiff,  where  he  asks  no  indemnity  of  plaintiff, 
and  takes  no  measure  to  secure  himself  against  such  claim;  but  where,  upon 
an  adverse  claim  to  property  levied  on  being  made,  the  sheriff  asks  for  instructions 
from  plaintiff's  attorneys,  which  are  promised  him,  he  is  not  liable  to  amercement 
for  not  selling  until  he  has  disobeyed  or  disregarded  positive,  reasonable,  and 
lawful  directions  to  that  end.^^ 

11.  Absence  of  Injury.  It  has  been  held  that  a  sheriff  cannot  escape  a  penalty 
imposed  by  statute  for  a  failure  to  serve,  execute,  or  return  process  by  showing 
that  the  party  at  whose  instance  the  process  issued  was  not  injured  by  his  default; 


due  after  notice  of  a  motion  against  him. 
Chaffin  %\  Crutcher,  2  Sneed  (Tenn.)  360 
[approved  Cowan  v.  Sloan,  95  Tenn.  424,  32 
S.  W.  388;  Young  v.  Donaldson,  2  Heisk. 
(Tenn.)  52]. 

73.  Sanders  v.  Commonwealth  Bank,  2 
Mete.  (Ky.)  327. 

74.  Freeman  v.  Womack,  4  Ala.  539  (where 
the  debt  was  paid  before  the  amercement  pro- 
ceedings were  begun)  ;  Union  Stove,  etc., 
Works  V.  Caswell,  50  Kan.  787,  32  Pac.  362. 

75.  Union  Stove,  etc.,  Works  v.  Caswell,  50 
Kan.  787,  32  Pac.  362. 

76.  Garrett  v.  Hamblin,  11  Sm.  &  M. 
(Miss.)  241,  holding,  however,  that  in  the 
case  at  bar  such  payment  was  not  shown,  as 
it  did  not  appear  that  receipts  produced  by 
the  sheriff  referred  to  such  property. 

77.  Johnson  v.  Gorham,  6  Cal.  195,  65  Am. 
Dec.  501 ;  Bartlett  V:  Eveleth,  4  Mete.  (Mass.) 
149;  Rogers  v.  Sumner,  16  Pick.  (Mass.)  387; 


Bayley  v.  French,  2  Pick.  (Mass.)  586; 
Thomas  v.  Yates,  1  McMull.  (S.  C.)  179; 
Richards  v.  Bemis,  (Tex.  Civ.  App.  1903)  78 
S.  W.  239. 

78.  See,  generally.  Injunctions,  22  Cyc. 
724. 

79.  Langdon  r.  Summers,  10  Ohio  St.  77. 

80.  Conway  r.  Campbell,  il  :\Io.  71. 

81.  See,  generally.  Attachment,  4  Cyc.  368. 

82.  Dawson  r.  Holcomb,  1  Oliio  275,  13 
Am.  Dec.  618,  so  holding  on  the  gnnmd  that 
the  oflicor  was  bound  to  disregard  such  at- 
tachment. 

83.  Tliompson  r.  Bro\m,  17  Pick.  (Mass.) 
462. 

84.  Harris  r.  Kirkpatrick,  35  N.  J.  L.  392. 

85.  Kemblo  r.  Harris,  36  N.  J.  L.  526. 

86.  Arkansas. —  Atkinson  v.  Hear,  44  Ark. 
174. 

Kansfts. —  Reese  r.  Rico.  1  Kan.  App.  311, 
41  Pac.  218. 
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but  it  has  also  been  held  a  complete  defense  to  a  proceeding  to  amerce  a  sheriff 
for  failure  to  return  an  execution  before  the  return-day  that  the  debtor  had  no 
property  subject  to  execution  during  the  life  of  the  writ,  and  hence  the  judgment 
creditor  was  not  injured;  and  that  a  sheriff  cannot  be  amerced  for  failure  to 
sell  attached  property  under  an  order  of  sale,  where  it  appears  that  at  the  time 
of  the  levy  of  the  attachment  the  property  was  subject  to  a  chattel  mortgage 
for  its  full  value. So  also,  where,  by  reason  of  the  inadequacy  of  defendant's 
means  to  pay  more  than  an  older  fieri  facias,  the  utmost  exertions  of  the  sheriff 
would  only  have  resulted  in  a  return  of  nulla  bona  on  a  junior  fieri  facias,  it  was 
held  that,  although  the  sheriff  ought  to  have  sold  under  the  junior  fieri  facias 
and  had  failed  to  do  so,  he  was  not  subject  to  the  statutory  penalties,  whether 
failure  to  return  or  failure  to  execute  was  charged  against  him.^^  Where  a  statute 
imposes  a  penalty  of  a  fixed  amount  ^4n  addition  to  the  actual  damages  sus- 
tained" the  penalty  cannot  be  recovered  by  one  who  has  sustained  no  actual 
damages. 

12.  Innocent  Mistake.  A  sheriff  has  been  held  not  liable  to  amercement  for 
applying  money  collected  in  satisfaction  of  the  wrong  execution,  where  he  was 
not  influenced  by  corrupt  or  personal  motives,  or  for  a  mistake  in  the  applica- 
tion of  money,  without  gross  carelessness,  and  where  none  of  the  money  is  in  the 
sheriff's  hands. But  it  has  also  been  held  that  a  return  made  by  a  sheriff,  which 
is  false  in  fact,  will  subject  him  to  the  penalty  for  a  false  return,  although  it  was 
made  through  mistake,  without  any  criminal  intent. Where  a  sheriff  acting 
in  good  faith  actually  inclosed  an  execution  emanating  from  another  county  in 
a  letter  and  posted  it,  for  the  purpose  of  having  it  returned,  but  by  mistake  it 
was  directed  to  the  wrong  person,  he  was  not  liable  to  the  penalty  for  failing  to 
return  process.^* 

13.  Validity  of  Sale.  A  sheriff  does  not  incur  the  penalty  provided  by  law 
for  selling  property  without  the  required  notice,  if  the  sale  is  void  in  consequence 
of  the  unconstitutionality  of  the  law  under  which  it  was  made,^^  or  if  the  process 
under  which  the  sale  is  made  is  void.^^ 

14.  Purchase  of  Property  by  Judgment  Debtor.  The  fact  that  property  levied 
on  was  bid  in  for  the  judgment  debtor  by  his  agent,  and  continued  in  the  debtor's 
hands  thereafter,  does  not  render  the  proceeding  any  the  less  a  sale,  so  as  to  exempt 
the  sheriff  from  the  penalty  for  making  a  sale  contrary  to  statutory  provisions. 

15.  Issuance  of  Second  Writ.  A  sheriff  is  not  relieved  from  the  penalty  for 
failure  to  return  an  execution  at  the  proper  time  by  the  fact  that  an  alias  execution 


Kentucky. —  Fellows  v.  Cross,  1  B.  Mon. 
10,  failure  to  return  process. 

Mississippi. —  Cox  v.  Ross,  56  Miss.  481 
[distinguishing  Dailey  v.  State,  56  Miss.  475] 
(failure  to  return  process)  ;  Morehead  v. 
Holliday,  1  Sm.  &  M.  625. 

No7^th  Carolina. —  Swain  V.  Phelps,  125 
N.  C.  43,  34  S.  E.  110. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  330  et  seq. 

Damage  as  prerequisite  to  civil  action  see 
supra,  VII,  A,  2. 

87.  Crooker  v.  Melick,  18  Nebr.  227,  24 
N.  W.  689;  Swenson  v.  Christoferson,  10 
S.  D.  188,  72  N.  W.  459,  66  Am.  St.  Eep. 
712. 

88.  Shufeldt  V.  Barlass,  33  Nebr.  785,  51 
N.  W.  134. 

89.  Townsend  V.  Kleckley,  4  Rich.  (S.  C.) 
206. 

90.  Coffey  v.  Wilson,  65  Iowa  270,  21  N.  W. 
602  [followed  in  Enfield  v.  Blyler,  67  Iowa  295, 
25  N.  W.  251],  holding  that  where  an  officer 
sold  property  without  notice  for  a  sum  equal 
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to  its  value,  and  applied  the  proceeds  on  the 
execution  and  costs,  and  the  owner  sustained 
no  actual  damages  by  reason  of  the  want  of 
notice,  he  was  not  entitled  to  recover  the 
penalty  imposed  by  Code  (1873),  §  3081,  pro- 
viding that  if  an  officer  sold  property  under 
execution  without  giving  the  statutory  notice 
he  should  forfeit  one  hundred  dollars  to 
defendant  in  the  execution  in  addition  to  the 
actual  damages  sustained. 

91.  McMahan  v.  Hall,  36  Tex.  59. 

92.  Nash  v.  Muldoon,  16  Nev.  404;  Giffin 
V.  Smith,  2  Nev.  374. 

93.  Finley  v.  Hayes,  81  N.  C.  368;  Peebles 
V.  Newsom,  74  N.  C.  473;  Albright  v.  Tap- 
scott,  53  N.  C.  473. 

94.  Thompson  v.  Ross,  1  J.  J.  Marsh.  (Ky.) 
600. 

95.  Willard  v.  Longstreet,  2  Dougl.  (Mich.) 
172. 

96.  Bellmer  v.  Blessington,  136  Cal.  3,  68 
Pac.  111. 

97.  Freeman  v.  Leonard,  99  N.  C.  274,  6 
S.  E.  259. 
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has  been  issued  on  which  he  has  collected  the  money;  but  a  plaintiff  waives  the 
right  to  amerce  the  sheriff  for  improperly  allowing  the  debtor  to  retain  possession 
of  goods  levied  on  where,  with  knowledge  of  the  facts,  he  issues  another  execution 
to  the  sheriff  commanding  him  to  sell  the  property  thus  levied  on  and  to  make  a 
further  levy.^^ 

16.  Return  of  Collection  of  Money.  It  has  been  held  that  a  statutory  penalty 
for  a  failure  to  pay  over  money  is  recoverable  only  when  by  the  return  of  the  sheriff 
he  admits  the  collection  and  refuses  to  pay  it  over,  and  not  where  he  has  returned 
nulla  bona} 

17.  Repeal  of  Statute.  Where,  pending  proceedings  to  amerce  a  sheriff,  the 
statute  providing  for  the  amercement  is  repealed  without  any  saving  clause  as  to 
pending  suits,  the  penalty  falls  with  the  law  and  cannot  be  enforced.^ 

18.  Illness  of  Officer.  The  fact  that  the  failure  of  a  sheriff  to  return  an 
execution  at  the  proper  time  has  been  caused  by  his  illness  may  relieve  him  from 
a  statutory  penalty  for  the  default.^ 

19.  Termination  of  Incumbency.  A  sheriff  who  is  guilty  of  an  official  default 
while  in  office  may  be  amerced  therefor  after  his  incumbency  has  terminated  by 
expiration  of  his  term  or  otherwise;  *  but  where  a  sheriff  who  has  not  commenced 
to  execute  a  writ  goes  out  of  office  before  the  return-day,  he  is  not  subject  to 
amercement  for  failure  to  return  it.^ 

20.  Notice  of  Rights  of  Complaining  Party.  A  sheriff  cannot  be  amerced  for 
failure  to  respect  the  rights  of  a  particular  party  where  he  had  no  notice  of  such 
rights.^ 

21.  Interference  of  Complaining  Party.  A  sheriff  will  not  be  amerced 
where  the  interference  of  plaintiff  has  prevented  him  from  discharging  his  duty.^ 

22.  Consent  of  Complaining  Party.  Where  an  execution  plaintiff  has  con- 
sented to  the  sheriff  making  such  arrangements  as  he  may  see  fit  with  the  debtor, 
he  cannot  subject  the  sheriff  to  amercement  for  his  acts  in  reference  to  the 
writ.^ 


98.  Turner  v.  Page,  111  N.  C.  291,  16  S.  E. 
174.  But  compare  Hustick  v.  Allen,  1  N.  J.  L. 
168,  holding  that  where,  after  irregular  re- 
turn to  a  fieri  facias  has  been  filed,  plaintiff 
sues  out  a  capias  ad  satisfaciendum,  which 
is  executed,  he  eannot  subsequently  proceed 
against  the  sheriff  for  amercement,  because 
of  the  irregularity  in  his  proceedings. 

99.  Pettit  V.  Ebright,  2  Ohio  Dec.  (Re- 
print) 651,  4  West.  L.  Month.  328. 

1.  Egery  v.  Buchanan,  5  Cal.  53.  But  com- 
pare Nash  V.  Muldoon,  16  Nev.  404. 

2.  Broughton  v.  Mobile  Branch  Bank,  17 
Ala.  828;  State  v.  Youmans,  5  Ind.  280. 

3.  Bruce  v.  Dyall,  5  T.  B.  Mon.  (Ky.)  125, 
holding,  however,  that  the  sheriff's  statement, 
in  his  return,  made  after  the  proper  time,  of 
the  cause  of  the  delay,  is  not  evidence  in  his 
behalf. 

4.  Armstrong  v.  Grant,  7  Kan.  285;  Hus- 
tick V.  Allen,  1  N.  J.  L.  168;  State  v.  Crowoll, 
1  Ohio  Dec.  (Reprint)  41,  1  West.  L.  J.  305. 

5.  McLin  v.  Hardie,  25  N.  C.  407  [followed 
in  Parker  v.  Woodside,  29  N.  C.  296]. 

6.  State  V.  Judges  Inferior  Ct.  C.  PL,  10 
N.  J.  L.  391,  holding  that  where  a  plaintiff 
assigned  his  interest  in  a  suit,  and  then  took 
the  benefit  of  an  insolvent  act,  and  the  sheriff 
was  appointed  his  assignee,  and  the  suit  was 
carried  on  to  judgment  and  executicm  and 
the  sheriff  made  the  money,  but  did  not  pay 
it  to  the  assignees  of  the  interest  in  the  suit, 
he  would  not  be  amerced  without  proof  that 


he  had  notice  of  the  assignment  to  them,  and 
that  he  voluntarily  omitted  to  pay  them  after 
such  notice. 

7.  Stryker  v.  Merseles,  24  N.  J.  L.  542. 

8.  Simms  v.  Quinn,  58  Miss.  221,  225,  where 
a  sheriff  held  a  writ  of  venditioni  exponas  for 
sixteen  thousand  dollars,  and  on  the  day  be- 
fore the  return-day  defendant  applied  for  in- 
dulgence, which  the  sheriff  refused  to  grant 
without  the  assent  of  plaintiffs'  attorneys, 
and  defendant  thereupon  went  to  plaintiffs' 
attornej's  who  told  him  that  whatever 
arrangements  he  could  make  with  the  sheriff 
would  be  satisfactory  to  them,  but  that  they 
would  not  release  the  sheriff  from  any  legal 
liabilities  which  he  miglit  incur  or  show  him 
any  favors,  and  defendant  delivered  only  the 
first  part  of  the  message  to  the  slieriff.  sup- 
pressing the  declaration  tliat  ])laintiffs'  attor- 
neys would  not  release  liim  from  liability,  and 
the  sherilV  delayed  returning  the  execution 
with  a  small  amount  collected  thereon  until 
the  day  following  the  return-day,  and  it  was 
held  that  a  nu)tion  to  amerce  the  slieriff  in 
the  full  amount  of  the  judgment  for  the  delay 
of  one  day  in  nuiking  the  return  nuist  be 
denied,  the  court  saying:  "The  officer  was 
misled  by  the  message  brought  him  by  one 
whom  the  plaintifTs'  attorneys  had  permitted 
to  net  as  their  agent  in  the  transmission  of 
tlieir  wishes  in  the  matter.  While  the  olbeer 
was  not  told  in  so  juany  words  tliat  he  might 
hold  up  the  writ,  he  did  reeeive  instructions 
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23.  Failure  to  Give  Indemnity.  When  a  sheriff  is  entitled  to  demand  indemnity 
before  proceeding  further  in  the  execution  of  certain  process,^  and  has  demanded 
the  same,  he  cannot  be  amerced  for  not  proceeding  if  the  indemnity  is  not 
furnished. 

24.  Failure  of  Plaintiff  to  Notify  Officer  of  Facts.  Where  the  course  of  an 
officer  would  have  been  proper,  except  for  the  existence  of  certain  facts  within 
the  knowledge  of  plaintiff,  but  not  of  the  officer,  he  cannot  be  amerced  unless  it 
is  made  to  appear  that  he  was  notified  of  the  facts." 

25.  Agreements  Between  Parties.  Where  a  scire  facias  has  been  sued  out  on 
a  judgment,  the  sheriff  is  liable  to  amercement  for  failure  to  return  the  process, 
although  the  parties  agreed,  while  it  was  in  his  hands,  that  the  collection  of  the 
money  should  be  suspended,  so  as  to  enable  them  to  make  a  full  settlement. 

26.  Ratification  of  Acts.  An  execution  plaintiff  who  has  ratified  the  acts 
of  the  sheriff  in  relation  to  the  writ  cannot  subsequently  procure  his  amercement 
because  of  such  acts.^^ 

27.  Reversal  of  Judgment  Establishing  Delinquency.  Under  a  statute  pro- 
viding that  every  sheriff  against  whom  a  judgment  is  rendered  for  a  delinquency 
shall  forfeit  and  pay  a  certain  sum,  to  be  recovered  at  the  same  time  for  the  use 
of  the  county,  the  judgment  for  the  penalty  is  only  an  incident  to  the  main  judg- 
ment against  the  sheriff,  and  on  reversal  of  such  judgment  the  judgment  for  the 
penalty  falls  with  it.^* 

28.  Necessity  For  Conversion  of  Property.  Under  a  statute  providing  that, 
if  any  officer  under  any  execution  or  other  process  shall  seize  exempt  property, 
he  shall  be  liable  to  the  party  injured  for  three  times  the  value  of  the  property 
so  seized,  the  mere  seizure  does  not  give  a  right  of  action  for  such  treble  damages, 
but  there  must  be  something  which  is  equivalent  to  a  conversion  of  the  property. 

29.  Terms  of  Sale  of  Property.  A  sheriff's  liability  to  a  statutory  penalty 
for  selling  exempt  property  under  execution  is  not  affected  by  the  fact  that  the 
sale  was  made  on  credit  and  the  money  not  paid  by  the  purchaser. 

30.  Residence  of  Debtor.  A  debtor  is  not  precluded  from  recovering  the 
statutory  penalty  from  a  sheriff  for  selling  on  execution  property  exempt  by  law, 
by  the  fact  that  he  lives  in  a  county  other  than  that  in  which  the  levy  on  his  prop- 
erty was  made.^' 


from  which  he  was  fairly  led  to  infer  a  will- 
ingness upon  the  part  of  plaintiffs'  attorneys 
for  him  to  do  so." 

9.  Right  to  demand  indemnity  see  supra, 
VI,  A,  1. 

10.  Weller  v.  Lanning,  41  N.  J.  L.  477. 

11.  Thompson  V.  Berry,  65  N.  C.  484,  hold- 
ing that  where  an  ordinance  of  a  state  con- 
vention provided  that  all  writs  of  execution 
should  be  returned  after  levy  without  a  sale 
of  the  property,  unless  the  judgment  was 
rendered  on  a  contract  made  subsequent  to  a 
particular  date,  a  sheriff  could  not  be  amerced 
for  failing  to  collect  on  a  judgment,  unless 
it  was  shown  that  he  had  actual  notice  that 
such  judgment  was  rendered  on  a  contract 
made  subsequent  to  the  date  specified  in  the 
ordinance. 

12.  Morrow  v.  Allison,  33  N.  C.  217. 

13.  Waterman  v.  Merrill,  33  N.  J.  L.  378 
(holding  that  a  letter  from  plaintiff's  attor- 
ney, received  by  the  sheriff  after  levy  made, 
and  before  the  return  of  the  writ,  in  these 
words:  "You  may  delay  proceeding  till  you 
hear  from  me  or  Mr.  W.,  holding  on  to  your 
levy,"  amounted  to  such  an  acceptance  and 
ratification  by  plaintiff  of  whatever  had  been 
done  or  omitted  by  the  sheriff  up  to  that 
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time  as  to  preclude  plaintiff  from  alleg- 
ing any  such  act  of  omission  as  a  ground  of 
amercement)  ;  Scott  v.  Dow,  14  N.  J.  L.  350 
(holding  that  where  plaintiff,  after  notice  of 
amercement,  informed  the  sheriff'  that  he 
should  "  not  move  to  amerce  him  in  pursuance 
of  such  notice,"  but  should  "  trust  to  his 
raising  the  money  in  the  next  vacation,"  he 
could  not  afterward  move  for  an  amercement 
because  the  sheriff'  neglected  to  file  a  true 
inventory,  etc.)  ;  Paterson  Bank  v.  Hamilton, 
13  N.  J.  L.  159  (holding  that  where  plaintiff 
in  execution  by  letter  directed  the  sheriff  "  to 
adjourn  the  sale  and  stay  until  further 
orders,"  such  direction  amounted  to  a  ratifi- 
cation of  the  sheriff's  previous  conduct  in 
respect  to  the  writ  and  absolved  him  from 
liability  to  amercement  for  any  neglect  to 
execute  the  writ  which  had  previously  oc- 
curred). See  also  Le  Roy  i;.  Blauvelt,  13 
N.  J.  L.  341. 

14.  Buchanan  v.  McKenzie,  53  N.  C.  93. 

15.  Madera  v.  Holdrege,  4  Colo.  App.  126, 
35  Pac.  52,  holding  that  the  officer  has  the 
right  to  return  the  property  on  demand  and 
thus  escape  the  penalty. 

16.  McCluskey  v.  McNeely,  8  111.  578. 

17.  McCluskey  v.  McNeely,  8  111,  578. 
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31.  Mailing  Return.^^  Where  an  execution  is  directed  to  the  sheriff  of  a 
county  other  than  the  one  in  which  it  is  issued,  and  the  sheriff  after  having  per- 
formed all  that  is  required  of  him  in  an  attempt  to  execute  the  writ  makes  out  a 
certificate  of  his  doings  thereunder,  dates  the  same,  and  has  the  clerk  of  the  court 
of  his  county  enter  the  return  on  his  execution  docket,  and  then  deposits  the  same 
in  the  United  States  post-ofiice,  addressed  to  the  clerk  of  the  court  from  which 
the  writ  issued,  in  sufficient  time  for  it  to  reach  him  on  the  return-day,  the  sheriff 
is  not  liable  to  amercement  for  not  making  his  return  in  the  proper  time,  although 
the  return  actually  fails  to  reach  the  office  of  the  clerk  who  issued  it  on  or  before 
the  return-day. 

32.  Fraud  in  Claim  of  Exemption.  A  sheriff  cannot  be  subjected  to  a  statutory 
penalty  for  levying  on  exempt  property  where  the  claim  of  exemption  is 
fraudulent. 

J.  Proceedings  —  1.  In  General.    While  proceedings  for  the  amercement 

of  a  sheriff  or  constable  are  ordinarily  summary  in  their  nature  and  based  upon 
motion,^^  yet  where  the  penalty  consists  in  an  absolute  liability  for  the  debt  or 
interest  on  the  loss  at  a  specified  rate  it  is  often  regarded  as  a  mere  statutory 
measure  of  damages    and  enforced  in  an  ordinary  action  of  law.^^ 

2.  Who  May  Proceed  For  Amercement.  Where,  on  a  sale  under  a  decree  in 
foreclosure,  the  price  obtained  is  sufficient  only  to  pay  the  first  two  liens,  the  holder 
of  a  third  lien  has  no  claim  against  the  sheriff  for  amercement.^®  An  execution 
debtor  cannot  maintain  in  the  name  of  the  execution  creditor  a  motion  to  fine  the 
sheriff  for  failure  to  return  the  writ.^^  A  purchaser  at  an  execution  sale  is  not  a 
party  aggrieved  within  a  statute  imposing  a  penalty  on  an  officer  for  selling  real 
property  without  notice,  recoverable  by  the  party  aggrieved.^^ 

3.  Effect  of  Pendency  of  Other  Proceedings.  A  motion  for  a  rule  against  a 
sheriff  to  show  cause  why  an  information  should  not  be  filed  against  him  for  false 
swearing,  under  an  act  imposing  a  penalty  on  every  sheriff  whose  affidavit,  accom- 
panying his  plea  in  an  action  instituted  against  him  for  aii  escape,  should  at  any 
time  afterward  appear  to  be  false,  has  been  denied,  where  it  appeared  that  a  suit 
was  pending  between  the  creditor  and  the  sheriff,  in  the  prosecution  of  which  all 
the^  circumstances  relating  to  the  escape  would  be  fully  developed  and  examined, 
and  every  object  attained  for  which  the  information  was  intended. 

4.  Jurisdiction  and  Venue.^^  The  question  of  what  court  has  jurisdiction 
of  proceedings  for  the  enforcement  of  a  penalty  against  an  officer  is  governed  by 


18.  Mistake  in  address  see  supra,  IX,  I, 
12. 

19.  Reese  V.  Rice,  1  Kan.  App.  311,  41  Pac. 
218. 

20.  Yates  v.  Gransbury,  9  Colo.  323,  12  Pac. 
206,  holding  that  where  a  judgment  debtor 
having  two  wagons,  one  of  which  he  is  en- 
titled to  exempt  from  execution,  concealed 
one,  and  claimed  the  other  as  exempt,  and  a 
levy  thereon  by  the  sheriff  was  no  ground 
for  recovery  of  a  penalty  imposed  by  statute 
on  an  officer  who  levied  on  exempt  property. 

21.  Alabama. — ^Patterson  v.  Gaston,  17  Ala. 
223,  holding  that  the  penalties  to  which 
coroners  are  subjected  by  the  act  of  1833  for 
defaults  in  execution  of  process  may  be  re- 
covered in  the  summary  mode  prescribed  by 
the  act  of  1807,  as  the  latter  act,  so  far  as 
it  prescribed  the  remedy  and  mode  of  pro- 
ceedings, was  not  repealed  by  the  former. 

Kansas. —  Reese  v.  Rice,  1  Kan.  App.  311, 
41  Pac.  218. 

Kentucky. —  Com.  v.  Bradley,  1  Litt.  48. 

Mississipjn. —  State  V.  Nichols,  39  Miss. 
318. 


Missouri. —  Conway  v.  Campbell,  11  Mo. 
71. 

New  Jersey. —  Stryker  v.  Merseles,  24 
N.  J.  L.  542. 

0/iio.— Conkling  r.  Parker,  10  Ohio  St.  28; 
Cook  V.  Drake.  1  Ohio  Dec.  (Reprint)  12,  1 
West.  L.  J.  104. 

Tennessee. —  Hill  v.  Hinton,  2  Head  124. 

See  43  Cent.  Di^^  tit.  "  Sheriffs  and  Con- 
stables," §§  332,  342. 

22.  See  supra,  IX,  H,  5. 

23.  See  supra,  IX,  H,  7. 

24.  See  Smith  r.  Pike,  44  Vt,  61. 

25.  Soo  supra,  VII. 

26.  Russell  r.  Grimes.  27  Xebr.  812,  44 
N.  W.  107,  31  Xebr.  784,  48  X.  \V.  DO.i. 

27.  Fletcher  r.  Chapman.  2  Loip:h  (Va.) 
560,  holding  this  to  be  true,  althougli  the 
debtor  had  paid  the  auKnint  of  the  execution 
to  the  creditor,  and  was  a  j>arty  injuvtnl  by 
the  failure  to  return  the  writ. 

28.  Kellev  r.  Desmond.  63  Cal.  :>17. 

29.  Peojde  r.  D.do,  1  Cai.  (X.  Y.)  181. 

30.  See,  ^vomMally.  Courts,  11  Cyc.  633. 

31.  See,  generally,  Venue. 
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the  statutes  of  the  different  states.^^  As  between  courts  of  equal  jurisdiction 
proceedings  for  the  amercement  of  a  sheriff  are  properly  brought  in  the  court  out 
of  which  the  process  issued  in  respect  to  the  execution  on  which  the  default  occurred.^* 

5.  Time  For  Proceeding  —  Limitations,^*  It  is  not  necessary  that  an  amerce- 
ment for  failure  to  return  process  should  be  at  the  term  to  which  the  process  is 
returnable  but  it  may  be  at  a  subsequent  term;  ^  and  a  sheriff  who  fails  to  sell 
property  levied  on  may  be  amerced  at  the  next  term  after  that  to  which  the  execu- 
tion is  returnable.^^  The  statutes  sometimes  require  proceedings  to  amerce  a 
sheriff  for  an  official  default  to  be  brought  within  a  comparatively  short  time  after 
the  occurrence  thereof;  but  in  the  absence  of  any  statute  of  limitations  applying 
in  terms  to  amercement  proceedings  it  has  been  considered  that  a  sheriff's  liability 
to  amercement  continued  indefinitely,  or  at  least  until  the  lapse  of  such  time  as 
would  raise  a  presumption  of  payment.^^ 

6.  Notice  or  Process.*^  -  A  sheriff  is  entitled  to  notice  of  proceedings  for 
his  amercement  for  a  certain  time  before  the  hearing/^  and  such  notice  must  be 
personally  served  upon  him.^  Under  some  statutes  the  notice  of  amercement 
comes  in  the  place  and  performs  the  office  of  the  declaration  in  an  action  at  common 
law ;  ^  and  in  such  case  the  notice  jhould  set  out  the  cause  of  complaint  with  the 
same  certainty,  although  not  necessarily  with  the  same  formality,  as  is  required  in 
the  declaration  itself;  ^  and  the  cause  set  out  must  be  one  for  which  the  sheriff 


32.  Partlow  v.  Lawson,  2  B.  Mon.  (Ky.) 
46  (holding  that  Sess.  Acts  (1835),  p.  302, 
imposing  a  penalty  of  thirty  per  cent,  re- 
«overable  before  a  justice  of  the  peace,  on  a 
constable  for  failure  to  return  an  execution 
within  the  prescribed  time,  constructively  re- 
peals all  prior  enactments  denouncing  penal- 
ties against  constables  for  failing  to  return 
executions,  and  hence  the  justices  of  the  peace 
alone  have  original  jurisdiction  in  all  such 
cases)  ;  Ghost  v.  Hill,  11  Nebr.  472,  9  N.  W. 
642  (holding  that  a  county  court  has  au- 
thority to  amerce  an  officer  for  failing  to  re- 
turn an  execution  issued  by  such  court  and 
delivered  to  him). 

33.  Fisher  t\  Franklin,  38  Kan.  251,  16 
Pac.  341  [followed  in  Reynolds  v.  Nelson,  40 
Kan.  41,  19  Pac.  353],  holding  that  where  a 
judgment  is  rendered  in  one  county  and  an 
execution  is  issued  to  the  sheriff  of  another 
county,  who  fails  to  return  the  same  as  re- 
quired by  law,  proceedings  to  amerce  the 
sheriff  are  properly  begun  in  the  court  out 
of  which  the  execution  issued. 

34.  See,  generally.  Limitations  of  Ac- 
tions, 25  Cyc.  963. 

35.  Halcombe  v.  Rowland,  30  N.  C.  240 
[followed  in  Hyatte  v.  Allison,  48  N.  C.  533]. 

36.  Lorillard  v.  Welsted,  8  N.  J.  L.  271 
[distinguishing  New  Brunswick  Bank  v. 
Welsted,  8  N.  J.  L.  271],  holding  that  the 
sheriff  might  be  so  amerced,  although  he  had 
offered  the  property  for  sale  and  adjourned 
two  or  three  times  for  want  of  bidders,  where 
he  did  not  specially  inform  plaintiff  or  his 
attorney  of  the  time  of  sale  or  adjournment. 

37.  Fuller  v.  Wells,  4^2  Kan.  551,  22  Pac. 
561,  holding  that  a  proceeding  to  amerce  a 
sheriff  under  Civ.  Code,  §  472,  is  barred  by 
failure  to  prosecute  within  one  year. 

38.  State  v.  Crowell,  1  Ohio  Dec.  (Reprint) 
41,  1  West.  L.  X  305,  where  amercement  pro- 
ceedings brought  ten  years  after  the  alleged 
liability  arose  were  held  to  be  not  barred. 
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39.  See,  generally.  Notices,  29  Cyc.  1110. 

40.  See,  generally.  Process,  32  Cyc.  412. 

41.  Mississippi. —  State  v.  Nichols,  39  Miss. 
318;  Jenkins  v.  State,  33  Miss.  382;  Council 
V.  Vance,  Walk.  254. 

Nebraska. —  Philadelphia  Fire  Assoc.  v. 
Ruby,  58  Nebr.  730,  79  N.  W.  723,  holding 
that  a  judgment  of  amercement  against  a 
sheriff  is  of  no  validity,  if  the  officer  had  no 
notice  of  the  proceedings  to  amerce  prior  to 
the  entry  of  such  judgment. 

New  Jersey. —  Anonymous,  6  N.  J.  L.  159. 

North  Carolina. — •Yeargin  v.  Wood,  84 
N.  C.  326,  holding  that  a  judgment  absolute 
against  a  sheriff  for  failure  to  return  process 
is  properly  set  aside  where  it  appears  that 
he  had  no  notice  of  the  rule  upon  him  to  show 
cause. 

Ohio. —  Woodbury  v.  Berry,  18  Ohio  St. 
456. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  335,  342. 

42.  Woodbury  v.  Berry,  18  Ohio  St.  456, 
construing  Code,  §>§  451,  455. 

43.  Anonymous,  6  N.  J.  L.  159,  holding 
that  proof  of  notice  sent  by  mail  was  not 
sufficient. 

Evidence  of  receipt  of  notice  sent  by  mail. 

—  On  a  motion  to  amerce  a  sheriff  for  not 
duly  executing  an  execution,  |)roof  that  notice 
of  the  motion  was  sent  to  him  by  mail,  in- 
closed with  a  capias  which  he  had  returned 
served,  and  that  the  packet  would  have 
reached  him  in  season  by  the  usual  course  of 
the  mail,  was  not  sufficient  to  show  that  the 
notice  was  received  in  time.  Melvin  v.  Purdy, 
17  N.  J.  L.  162. 

44.  Ritter  v.  Merseles,  24  N.  J.  L.  627; 
Stryker  v.  Merseles,  24  N.  J.  L.  542;  Cook 
V.  Drake,  1  Ohio  Dec.  (Reprint)  12,  1  West. 
L.  J.  104. 

45.  Ritter  v.  Merseles,  '24  N.  J.  L.  627 
( holding  that  a  notice  of  amercement  "  for 
not  having  returned  said  execution  accord- 
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is  liable  to  be  amerced  by  the  terms  of  the  statute.^^  A  notice  of  a  motion  to  amerce 
to  be  made  on  a  day  specified,  which  is  a  legal  holiday,  "or  as  soon  thereafter  as 
the  court  can  attend  to  the  same,"  has  been  held  a  good  notice  for  the  day  suc- 
ceeding the  one  designated."*^  An  irregularity  in  the  notice  of  motion  to  amerce 
is  waived  by  the  taking  of  testimony  under  the  notice  and  the  adjournment  of 
the  hearing  without  objection;  and  where  a  formal  issue  and  service  of  summons 
is  necessary,  a  want  thereof  is  waived  when  defendant  enters  his  appearance.^* 
A  notice  of  amercement  is  operative  from  time  of  service,^^  and  is  good  without 
a  date,^^  or  with  an  impossible  date.^^ 

7.  Parties.^^  An  action  for  the  statutory  penalty  for  a  false  return  on  a  writ 
in  which  two  persons  are  plaintiffs  may  be  brought  by  plaintiffs  jointly.^^  An 
action  for  a  penalty  given  by  statute  against  an  officer  for  making  deliverance 
of  property  under  a  writ  of  replevin  before  trying  the  vahdity  of  a  claim  inter- 
posed must  be  brought  in  the  names  of  all  those  making  the  claim, An  action 
against  an  outgoing  sheriff  for  a  statutory  penalty  for  refusal  to  turn  over  to  his 
successor  all  the  books,  furniture,  etc.,  appertaining  to  the  office,  must  be  brought 
by  and  for  the  state,  and  not  by  or  for  any  private  person,  or  through  the  means 
of  a  qui  tarn  action.^^  In  an  action  to  recover  treble  damages  for  levying  on  exempt 
property,  under  a  statute  giving  such  penalty  only  against  the  officer,  plaintiff 
in  the  execution  cannot  be  made  a  party.^^  The  makers  of  a  bond  indemnifying 
a  sheriff  from  the  consequences  of  paying  out  an  execution  fund  to  them  are  entitled 
to  contest  the  right  of  plaintiffs,  who  claim  the  fund,  to  recover  the  statutory 
penalty  from  the  sheriff  for  failure  to  pay  over  the  fund  to  them.'^^  In  North 
Carolina  it  has  been  held  that  an  action  to  recover  from  a  sheriff  the  penalty  for 
neglecting  to  note  upon  process  the  day  of  receiving  it  must  be  brought  in  the 
name  of  the  state.^^ 

8.  Pleading.®^  In  an  action  under  a  statute  providing  a  penalty  of  treble 
the  value  of  the  property  against  the  officer  seizing  exempt  property,  the  declara- 
tion must  count  specially  on  the  statute,  to  entitle  plaintiff  to  recover  such  treble 
damages;  and  where  the  statute  allows  the  debtor  to  select  in  lieu  of  specific 
articles  exempted  property  of  a  certain  value,  plaintiff  must  allege  that  he  made 
such  selection  and  claim,  and  that  he  did  not  have  any  or  either  of  the  articles 
enumerated  in  the  statute  as  exempt.''^    In  an  action  for  a  statutory  penalty  for 


ing  to  law,  and  for  neglect  of  duty  by  you 
in  relation  to  said  execution,"  was  insuffi- 
cient) ;  Stryker  v.  Merseles,  24  N.  J.  L.  542 
(holding  that  a  notice  assigning  as  the  ground 
for  amercement  that  it  was  "for  not  execut- 
ing the  writ  of  execution "  was  insufficient, 
as  the  notice  should  assign  neglect  or  refusal 
to  execute  it). 

Language  equivalent  to  that  of  statute. — 
A  notice  of  a  motion  for  a  penalty  against  a 
sheriff  is  sufficient  if  it  describes  the  default 
in  language  equivalent  to  that  of  the  statute, 
although  not  in  the  exact  words  thereof. 
Gore  V.  Hedges,  7  T.  B.  Mon.  (Ky.)  520,  hold- 
ing that  a  notice  that  plaintiff  would  move 
for  the  imposition  of  a  penalty  for  the  sheriff's 
failure  to  return  an  execution  "  within  one 
month  from"  the  return-day  was  sufficient 
under  a  statute  imposing  a  penalty  for  failure 
to  make  return  "  for  the  space  of  one  month 
after  "  the  return-day. 

46.  Ritter  v.  Merseles,  24  N.  J.  L.  C27. 

47.  White  v.  Rockafellar,  45  N.  J.  L.  299. 

48.  Wbite  v.  Rockafellar,  45  N.  J.  L.  299. 

49.  Hawkins  v.  Taylor,  56  Ark.  45,  19 
S.  W.  105,  35  Am.  St.  Rep.  82. 

50.  Scott  V.  Dow,  14  N.  J.  L.  350. 

51.  Scott  V.  Dow,  14  N.  J.  L.  350. 


52.  Scott  V.  Dow,  14  N.  J.  L.  350. 

53.  See,  generally.  Parties,  30  Cyc,  1. 

54.  Houser  r.  Hampton,  29  N.  0.333. 

55.  Colton  V.  Mott,  15  Wend.  (X.  Y.)  610, 
holding  that  if  it  is  not  so  brouglit  defendant 
may  avail  himself  of  the  objection  at  the  trial 
and  need  not  plead  the  non-joinder  of  the 
proper  plaintiffs  in  abatement. 

56.  State  v.  Kennedy,  5  Strobh.  (S.  C.) 
160. 

57.  Pace  r.  Vaughan,  G  111.  30. 

58.  Rickards  r.  Bemis,  (Tex.  Civ.  App. 
1903)   78  S.  W.  239. 

59.  Duncan  r.  Philpot,  64  X.  C.  479. 

60.  See.  generallv.  Plkadixo,  31  Cyc.  1. 

61.  Pace  Vauglian,  6  111.  30.  But  com- 
pare ]\Iadera  v.  lloUlrege,  4  CoUl  App.  126, 
35  Pac.  52,  holding  that  a  comph\int  states 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, without  an  allegation  that  the  action  is 
brought  to  recover  the  statutory  ]HMialtT. 
where  it  alleges  idaintiif's  tith'.  his  riglit  un- 
der the  statute,  the  U'vy  of  procesi*.  his  de- 
mand and  the  refusal  to  return,  and  his  right 
to  the  possession  of  the  proixM-fy.  and  prays 
trebU^  damages  therefor. 

62.  Figueira  r.  Pyatt.  88  Til.  -102.  403.  hold- 
ing that  it  is  not  sullicient        alh>gi^  that 
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failure  to  pay  over  money  collected,  an  allegation  of  non-payment  is  a  sufficient 
assignment  of  the  breach.®^  In  an  action  against  a  constable  for  the  penalty 
given  by  statute  for  serving  a  justice's  execution  and  taking  fees  before  he  had 
given  bond,  it  is  necessary  to  allege  that  defendant  was  a  constable  at  the  time 
of  the  service,^*  and  to  set  forth  the  amount  of  the  debt  so  that  it  may  appear  that 
the  precept  was  within  his  authority  to  serve.  Where  the  notice  takes  the  place 
of  the  petition  or  complaint,    no  pleadings  are  necessary. 

9.  Issues,  Proof,  and  Variance. In  an  action  against  a  sheriff  for  the  stat- 
utory penalty  for  neglecting  to  levy  when  requested,  defendant  may  show  pay- 
ment of  the  judgment  before  suit  brought;  ®^  and  he  may  also  show  payment  after 
suit  brought  if  a  supplemental  answer  be  filed  averring  such  payment.'^  Any 
but  the  slightest  variance  between  the  notice  of  the  motion  to  amerce  and  the 
motion  itself  is  fatal. '^^ 

10.  Evidence.'^  In  amercement  proceedings  the  complaining  party  is  held  to 
strict  proof  of  the  alleged  delinquency,^^  and  must  affirmatively  prove  every 
essential  element  of  his  right  to  recover,^*  and  overcome  the  presumption  in  favor 
of  the  propriety  of  the  sheriff's  official  conduct  by  a  clear  preponderance  of  proof. ''^ 
One  moving  to  amerce  a  sheriff  for  neglecting  to  levy  a  fieri  facias  need  not  show 
the  precise  value  of  the  property  on  which  levy  might  have  been  made,  but  it 
is  sufficient  to  show  that  the  neglect  has  deprived  him  of  a  substantial  benefit 
under  his  writ."^®  Proof  that  a  writ  was  directed  by  the  clerk  to  a  sheriff  of  another 
county,  and  mailed  in  due  time  to  reach  him  in  the  regular  course  of  the  mail, 
is  sufficient  evidence  that  the  writ  came  to  his  hands  to  authorize  the  entering 
of  a  judgment  nisi  for  an  amercement  for  failure  to  return  it.^^  In  an  action 
against  a  sheriff  for  a  penalty  for  selling  property  without  notice,  the  sheriff's 
return  is  only  prima  facie  evidence  in  his  favor,'^  and  may  be  overcome  by  slight 
evidence  aliunde ;     and  when,  in  the  face  of  positive  testimony  that  subsequent 


plaintiff  did  not  have  the  articles  specifically 
exempted,  naming  them,  the  court  saying: 
"  This  averment  might  be  true,  and  at  the 
same  time  the  plaintiff  may  have  possessed 
one-half  or  three-fourths  of  the  articles  de- 
scribed in  the  list  as  exempt." 

63.  Kelly  v.  Payne,  1  McCord  (S.  C.)  138. 

64.  Eustis  V.  Kidder,  26  Me.  97,  holding 
that  it  is  not  sufficient  to  allege  that,  having 
the  writ  in  his  custody  "  in  the  capacity  of  a 
constable,"  he  then  and  there  served  it  "  in 
the  capacity  of  a  constable." 

65.  Barter  v.  Martin,  5  Me.  76. 

66.  See  supra,  IX,  J,  6. 

67.  Wadsworth  v.  Parsons,  6  Ohio  449, 
holding  that  the  practice  does  not  require  a 
plea  or  answer  or  issue  to  be  made  up  in 
form. 

68.  See,  generally.  Pleading,  31  Cye.  1. 

69.  Glascock  v.  Ashman,  52  Cal.  493. 

70.  Glascock  v.  Ashman,  52  Cal.  493. 

71.  Webb  V.  Anspach,  3  Ohio  St.  522. 

72.  See,  generally,  Evidence,  16  Cyc.  821. 

73.  Maury  v.  Cooper,  3  J.  J.  Marsh.  (Ky.) 
224;  Cook  v.  Brake^  1  Ohio  Dec.  (Reprint) 
12,  1  West.  L.  J.  104.  See  also  Craig  v. 
Smith,  74  Ark.  364,  85  S.  W.  1124,  holding 
that  in  the  case  at  bar  the  facts  were  in- 
sufficient to  establish  that  the  sheriff  wil- 
fully and  corruptly  neglected  to  pay  over  the 
money  collected  by  him,  within  Kirby  Dig. 
§  4487,  providing  that  under  such  circum- 
stances the  officer  should  be  liable  for  the 
amount  collected,  and  ten  per  cent  per  month 
damages  after  demand. 
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The  testimony  must  be  very  clear  to  au- 
thorize judgment  against  the  officer.  Bernard 
V.  Flournoy,  4  J.  J.  Marsh.  (Ky.)  99. 

74.  McMahan  v.  Edgerton,  34  Vt.  77. 

75.  Stevens  v.  Deats,  41  N.  J.  L.  340. 

Evidence  insufficient  to  overcome  presump- 
tion.—  On  a  rule  against  a  sheriff  to  show 
cause  why  he  should  not  be  amerced  for 
failure  to  enforce  a  fieri  facias,  the  presump- 
tion that  his  conduct  in  respect  to  the  writ 
was  such  as  is  required  by  law  is  not  over- 
come by  proof  that  the  execution  defendant 
was  the  owner  of  real  estate  on  which  the 
writ  might  have  been  levied,  if  it  also  ap- 
pears that  defendant's  title  was  not  of  record 
and  there  is  nothing  to  show  that  defendant 
was  in  actual  possession  or  that  a  reason- 
ably diligent  inquiry  by  the  sheriff  would 
have  disclosed  his  ownership;  nor  is  such 
presumption  overcome  by  mere  proof  that  the 
execution  defendant  was  the  owner  of  per- 
sonal property  when  the  writ  was  put  in  the 
sheriff's  hands,  unless  it  further  appears  that 
such  property  was  within  the  county  and  sub- 
ject to  levy,  and  was  either  in  the  possession 
of  the  execution  defendant  or  else  so  situated 
that  a  reasonably  diligent  inquiry  by  the 
sheriff  would  have  disclosed  his  ownership. 
Force  v.  Gardner,  43  N.  J.  L.  417. 

76.  White  v.  Rockafellar,  45  N.  J.  L.  299. 

77.  State  v.  Latham,  51  N.  C.  233. 

78.  Raker  v.  Bucher,  100  Cal.  214,  34  Pac. 
654. 

79.  Raker  v.  Bucher,  100  Cal.  214,  34  Pac. 
654. 
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to  making  the  return  he  has  admitted  its  falsity,  the  officer  offers  neither  denial 
nor  explanation  of  such  admissions,  the  effect  of  the  return  as  evidence  in  his 
favor  is  completely  overcome. 

11.  Trial  or  Hearing.^^  The  motion  for  amercement  must  be  made  in  open 
court;  and  on  scire  facias  against  a  sheriff,  issued  on  an  amercement  nisi,  for 
not  returning  a  writ,  to  which  the  sheriff  appears  and  pleads,  plaintiff  is  entitled 
to  a  trial  at  the  return  term  of  the  scire  facias. It  has  been  held  that  the  sheriff 
is  not  entitled  to  a  jury  trial  in  amercement  proceedings;  but  according  to  other 
authority  in  proceedings  to  amerce  a  sheriff  for  failure  to  make  a  due  return  of 
an  execution,  the  question  as  to  whether  it  was  made  in  proper  time  is  a  question 
of  fact  to  be  decided  by  a  jury.^^ 

12.  Judgment  ^®  or  Order  of  Amercement.  Where  the  proceedings  for  a 
statutory  penalty  are  summary  the  judgment  must  set  forth  the  facts  necessary 
to  give  the  court  jurisdiction,^^  and  make  it  appear  that  the  moving  party  was 
entitled  to  make  the  motion. An  order  of  amercement  has  the  force  and  effect 
of  a  judgment. Where  a  plaintiff  in  an  execution  files  a  motion  to  compel  the 
sheriff  to  pay  over  money  collected  under  execution,  and  for  the  penalty  for  fail- 
ing to  pay  on  the  return-day,  and  the  motion  is  overruled,  and  plaintiff  receives 
the  principal  sum,  he  cannot  then  have  the  judgment  overruling  the  motion 
set  aside  and  proceed  for  the  penalty. Where  a  judgment  of  amercement  has 
been  improvidently  entered,  it  will  be  set  aside  on  application  being  made  in 
due  time.^^ 

13.  Review. The  proper  mode  of  reviewing  an  order  of  amercement  is  by 
petition  in  error. An  order  setting  aside  an  amercement  is  not  reviewable  on 
writ  of  error  or  certiorari. 

X.  LIABILITIES  ON  OFFICIAL  BONDS. 

A.  What  Bonds  Are  OfflciaL  It  has  been  held  that,  any  bond  required  by 
law  to  be  executed  by  a  sheriff  should  be  regarded  as  an  official  bond;  and  a 
bond  of  the  sheriff  in  a  penal  sum  to  be  paid  to  ^Hhe  governor"  is  clearly  an  official 
bond,  although  in  naming  the  obligee  he  is  designated  as  "Captain  General  and 
Commander  in  Chief." 

B.  Persons  Protected  by  Bond.  Although  the  nominal  obligee  in  a 
sheriff's  bond  is  a  pubhc  officer,  the  bond  inures  to  the  benefit  of  individuals  who 


80.  Raker  v.  Bucher,  100  Cal.  214,  34  Pac. 

654. 

81.  See,  generally,  Trial. 

82.  Webb  v.  Anspach,  3  Ohio  St.  522,  hold- 
ing that  filing  a  paper  in  the  clerk's  office 
in  vacation  was  not  sufficient. 

83.  Hogg  V.  Bloodworth,  1  N.  C.  531. 

84.  Reece  v.  Rice,  1  Kan.  App.  311,  41  Pac. 
218;  Conkling  v.  Parker,  10  Ohio  St.  28; 
Cook  V.  Drake,  1  Ohio  Dec.  (Reprint)  12,  1 
West.  L.  J.  104. 

85.  Waugh  V.  Brittain,  49  N.  C.  470. 

On  a  trial  in  the  supreme  court  for  not  re- 
turning process  issued  from  that  court,  issues 
of  fact  must  be  tried  on  affidavits  as  the 
court  has  no  power  to  call  a  jury.  Kea  v. 
Melvin,  48  N.  C.  243. 

86.  See,  generally,  Judgments,  23  Cyc.  623. 

87.  See,  generally.  Orders,  29  Cyc.  1511. 

88.  Atkins  v.  Murphey,  9  Yerg.  (Tenn.) 
264. 

89.  Atkins  v.  Murphey,  9  Yerg.  (Tenn.) 
264. 

90.  Knox  V.  Merrill,  22  Kan.  572,  holding 
that  this  is  true  even  where  tlie  delinquent 


is  an  officer  of  the  county  in  which  the  proc- 
ess issued. 

An  order  of  amercement  is  a  lien  on  the 

real  estate  of  the  officer  within  the  county 
from  at  least  the  day  on  which  it  is  entevod, 
Knox  V.  Merrill,  22  Kan.  572, 

91.  Conway  v.  Campbell,  11  :\Io.  71. 

92.  Le  Roy  r.  Blauvolt,  13  X.  J.  L.  341. 

93.  Roy  V.  Bhuivolt,  13  X.  J.  L.  341, 
holding  that  wluM-e  a  judgmcMit  of  aniorocnient 
was  entered  against  a  shoritY  willunit  his 
knowledge  in  the  Soptoni\)or  torni.  but  no  exe- 
cution was  issued  thereon  until  after  the 
November  term,  and  it  did  not  ap|H>ar  that 
he  had  knowhnlge  thereof  until  the  execution 
was  issued,  :in  application  at  the  next  term 
to  set  aside  the  jiulginent  was  not  too  late. 

94.  See,  generally.  Appeal  and  Kriuir,  2 
Cyc.  674;  Review.' 34  Cvc. 

95.  Ghost  r.  Hill,  11  Xebr.  472.  9  X.  W. 
642. 

96.  Wriuht  r.  Cvoen.  11  X.  .1.  L.  334. 

97.  Com.  r.  Adams.  :]  Rush  (Kv.)  41. 

98.  Governor  r.  :Sfon(fort.  23  X.  C.  155,  157, 
where  it  is  said:    "Even  if  the  epithet  'gov- 
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are  injured  by  the  misfeasance  or  nonfeasance  of  the  officer/^  the  nominal  obUgee 
being  a  mere  trustee  of  the  bond  for  those  who  are  injured  by  breaches  of  the 
condition  thereof.* 

C.  General  Rules  in  Relation  to  Liability  —  l.  Liability  Limited  by 
Terms  of  Bond.  The  contract  of  the  sureties  of  a  sheriff  or  constable  is 
strictissimi  juris)  ^  they  stand  upon  the  letter  of  the  bond,  and  are  bound  no 
further  than  the  letter  goes,^  and  cannot  be  held  liable  for  a  default  not  fairly 
covered  by  the  condition  of  the  bond/  nor  can  their  liability  be  extended  by 
implication  or  construction,^  beyond  a  reasonable  meaning  of  the  terms  of  the 
bond,  construed  with  reference  to  the  purposes  contemplated  by  the  law  requiring 
the  bond.*^  But  where  the  bond  contains  a  condition  not  authorized  or  illegal,  such 
condition  may,  unless  the  statute  makes  the  bond  void  in  consequence  thereof, 
be  disregarded  and  the  bond  enforced  as  though  it  were  not  present.'^  Where 
a  deputy  sheriff  executes  a  bond  to  his  principal  for  the  performance  of  "  all  the 
duties  required  of  him  as  deputy  sheriff,"  these  words  embrace  all  the  duties 
which  are  by  law  devolved  on  the  sheriff.^  Where  a  surety  on  the  bond  of  a  deputy 
sheriff  executes  the  bond  several  days  before  the  expiration  of  the  term  of  the 
deputy,  and  delivers  the  bond  to  him,  and  he  is  appointed  for  a  new  term,  at  the 
beginning  of  which  he  delivers  the  bond  to  the  sheriff,  it  cannot  be  held  as  a  matter 
of  law  that  the  surety's  intention  was  to  have  the  bond  cover  the  new  term,  although 
the  recitals  in  the  bond  would  apply  to  either  the  old  or  the  new  term.^ 


ernor '  were  not  found  in  the  instrument,  we 
are  not  sure  the  bond  would  be  bad;  since 
we  know  the  legal  identity  of  the  Governor 
and  the  Captain  General." 
99.  Skinner  v.  Phillips,  4  Mass.  68. 

1.  Skinner  v.  Phillips,  4  Mass.  68. 

2.  Gray  v.  Noonan,  5  Ariz.  167,  50  Pac.  116; 
People  r."  Foster,  133  111.  406,  23  N.  E.  615; 
Com.  V.  Stone,  114  Ky.  511,  71  S.  W.  428,  24 
Ky.  L.  Rep.  1297;  State  v.  Barnes,  52  W.  Va. 
85,  43  S.  E.  131. 

3.  State  V.  Barnes,  52  W.  Va.  85,  43  S.  E. 
131;  Mcintosh  v.  Jarvis,  8  U.  C.  Q.  B. 
530. 

4.  California. —  Felonicher  V.  Stingley,  142 
■Cal.  630,  76  Pac.  504. 

Colorado. —  Tate  v.  People,  6  Colo.  App. 
202,  40  Pac.  471,  holding  that  where  a  sheriff's 
bond  was  conditioned  merely  that  he  would 
turn  over  all  moneys,  etc.,  that  might  come 
into  his  hands  as  such  officer  to  his  succes- 
sors in  office,  a  suit  could  not  be  maintained 
thereon  by  one  to  whom  the  sheriff  failed  to 
turn  over  moneys  collected  on  an  execution. 

Florida. —  Jennings  v.  Bobe,  51  Fla.  229,  40 
So.  194. 

Kentucky. —  Com.  v.  Stone,  114  Ky.  511, 
71  S.  W.  428,  24  Ky.  L.  Rep.  1297,  holding 
that  where  a  county  levied  and  the  sheriff 
collected  a  tax  for  county  purposes  in  excess 
of  the  constitutional  limit,  the  sureties  on 
his  general  official  bond,  conditioned  as  re- 
quired by  St.  §  4556,  that  he  should  "well 
and  truly  discharge  all  the  duties  of  said 
office,  and  pay  over  to  such  persons,  at  such 
times  as  they  may  be  respectively  entitled 
thereto,  all  money  that  may  come  into  his 
hands  as  sheriff,"  were  not  liable  for  such 
excess  of  tax  collected. 

Massachusetts. —  Thomas  v.  Blake,  126 
Mass.  320. 

Mississippi. —  Brown  v.  Mosely,  1 1  Sm.  & 
M.  354. 
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New  York.^  People  v.  Lucas,  93  N.  Y.  585 
[reversing  25  Hun  610]. 

North  Carolina. —  Governor  v.  Morris,  7 
N.  C.  146. 

Pennsylvania. —  Com.  V.  Hoffman,  74  Pa.  St. 
105. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  345  et  seq. 

5.  Felonicher  v.  Stingley,  142  Cal.  630,  76 
Pac.  504;  People  v.  Foster,  133  111.  496,  23 
N.  E.  615. 

6.  Jennings  v.  Bobe,  51  Fla.  229,  40  So. 
194;  Com.  v.  Stone,  114  Ky.  511,  71  S.  W. 
428,  24  Ky.  L.  Rep.  1297  [folloioing  Osenton 
V.  Burnett,  41  S.  W.  270,  19  Ky.  L.  Rep. 
610];  Eaton  V.  Kelly,  72  N.  C.  110;  Matlock 
V.  State  Bank,  7  Yerg.  (Tonn.)  91. 

Duties  for  which  special  bond  required. — 
Where  the  condition  of  a  sheriff's  bond  has 
appropriate  words  to  secure  the  performance 
of  a  certain  class  of  duties  imposed  on  him 
by  law,  general  terms  superadded  thereto, 
although  they  are  large  enough  to  include 
all  his  official  duties,  will  not  have  the  ef- 
fect of  extending  the  liability  of  the  sureties 
to  other  duties  for  which  by  law  a  separate 
bond  is  directed  to  be  given,  such  special 
bond  not  having  been  given.  Governor  r. 
Matlock,  12  N.  C.  214. 

7.  State  V.  McGuire,  46  W.  Va.  3i28,  33 
S.  E.  313,  76  Am.  St.  Rep.  822,  where  the 
bond  of  a  sheriff  provided  for  the  faithful 
discharge  of  his  duties  as  sheriff',  and  that  he 
"  shall  account  for  and  pay  over  all  money 
that  shall  come  to  his  hands  for  school  pur- 
poses for  the  year  1893,  as  provided  in  sec- 
tion 46,  chapter  45,  of  the  code,"  and  the 
clause  "  for  the  year  1893  "  was  eliminated 
by  the  court,  and  the  bond  held  to  cover 
school  money  received  by  the  sheriff  in  any 
year  of  his  term. 

8.  Wood  V.  Cook,  31  HI.  271. 

9.  Thomas  v.  Bleakie,  136  Mass.  568. 
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2.  Liability  as  Between  Sureties  on  Different  Bonds  —  a.  Where  Officer 
Serves  Successive  Terms  —  (i)  In  General.  Where  an  officer  serves  several 
successive  terms  the  Habihty  for  a  default  falls  upon  the  sureties  upon  his  bond 
for  the  term  in  which  such  default  occurred. And  so  where  process  is  dehvered 
to  a  sheriff  during  one  term,  but  he  does  not  commence  to  execute  it  until  he  has 
entered  on  a  new  term  with  new  sureties,  such  new  sureties  are  hable  for  any 
defaults  in  respect  to  such  process/^  and  the  old  sureties  cannot  be  held  therefor.^^ 
But  the  rule  that  a  sheriff  who  commences  execution  of  process  must  complete 
the  same  leads  to  the  further  rule  that,  where  a  sheriff  commences  the  execution 
of  process  during  one  term  of  office,  his  sureties  for  that  term  are  responsible 
for  whatever  he  does  or  neglects  to  do  in  relation  thereto,  although  his  default 
does  not  occur  until  after  he  has  entered  upon  a  new  term  of  office  and  quahfied 
with  new  sureties ;  and  the  new  sureties  cannot  be  held  to  respond  for  such 
default.i^ 

(ii)  Deputy  Serving  Through  Successive  Terms  of  Same  Sheriff, 
It  has  been  held  that  an  under-sheriff's  bond  need  not  be  renewed,  on  the  reappoint- 
ment of  the  sheriff  or  the  renewal  of  his  commission,  if  there  be  no  intermediate 
time  when  he  is  not  sheriff,  but  the  original  bond  is  security  against  subsequent 
breaches;  but  there  is  also  authority  for  the  view  that  where  a  sheriff  takes  a 
bond  from  his  deputy  to  indemnify,  etc.,  during  his  continuance  in  office,  such 
bond  refers  only  to  the  term  of  the  principaFs  office  then  current,  and  cannot  be 
held  to  embrace  defaults  which  occur  during  the  succeeding  term.^^ 

b.  Where  Officer  Gives  Successive  Bonds.    The  general  rule  is  that  where  a 


10.  Idaho.— 'Work  V.  Kinney,  8  Ida.  771,  71 
Pac.  477. 

Indiana. — -Rany  v.  Governor^  4  Blackf.  2. 

Kansas. — ■  Studebaker  v.  Johnson,  41  Kan. 
326,  21  Pac.  271,  13  Am.  St.  Eep.  287. 

Kentucky.— Cook  v.  Clark,  16  S.  W.  269, 
13  Ky.  L.  Rep,  100. 

Missouri. —  State  V.  McCormack,  50  Mo. 
568;  Ingram  v.  McCombs,  17  Mo.  5'58;  War- 
ren V.  State,  11  Mo.  583. 

North  Carolina. — •  Waring  v.  Wilroy,  32 
N.  C.  329. 

Tennessee. — Sherrell  v.  Goodrum,  3  Humphr. 
419. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  355. 

Continuing  breach. —  When  a  claim  was  put 

into  a  constable's  hands  for  collection  during 
one  year,  and  he  was  guilty  of  a  breach  of 
duty  in  not  collecting  it  during  that  year,  and 
he  was  reappointed  for  the  succeeding  year, 
and,  the  claim  still  remaining  in  his  hands, 
he  was  again  guilty  of  a  similar  breach  of 
duty,  the  party  injured  had  his  election  to 
sue  on  the  bond  of  either  year,  or  on  both 
bonds.  Hubbard  v.  Wall,  31'N.  C.  20;  Gover- 
nor V.  Lee,  20  N.  C.  594. 

11.  State  V:  Roberts,  12  N.  J.  L.  114,  21 
Am.  Dec.  62 ;  Sherrell  v.  Goodrum,  3  Humphr. 
(Tenn.)  419. 

12.  Sherrell  v.  Goodrum,  3  Humphr.  (Tenn.) 
419. 

Statutory  duty  to  execute  process  received 
during  term. —  Where  the  statute  makes  it  the 
duty  of  an  officer  who  receives  process  to 
execute  the  same,  although  his  term  expires 
before  the  return-day,  an  officer's  sureties  for 
his  first  term  are  liable  for  his  act&  with 
respect  to  process  received  by  him  during  such 
term,  although  he  did  nothing  with  respect 
thereto  until  he  had  entered  upon  a  second 


term  and  qualified  with  new  sureties.  Mc- 
Cormick  v.  Moss,  41  111.  352. 

13.  See  supra,  III,  C,  1,  a. 

14.  Colorado. —  People  V.  Kendall,  14  Colo. 
App.  175,  59  Pac.  409. 

Kentucky. —  Colyer  v.  Higgins,  1  Duv.  6,  85 
Am.  Dec.  601. 

Missouri. —  Marney  r.  State,  13  Mo.  7, 
holding  that  where  a  sheriff  sells  real  estate 
on  a  credit,  and  collects  the  money  during  a 
second  term  of  office,  for  which  he  has  given 
bond,  a  failure  to  pay  it  over  is  a  breach  of 
the  bond  given  for  the  term  of  office  during 
which  the  sale  was  made.  But  compare  cases 
cited  infra,  note  15. 

Neio  Jersey. —  State  v.  Hamilton,  16  X.  J. 
L.  153. 

Tennessee. —  Campbell  r.  Cobb,  2  Sneed  18. 

Virginia. —  Tyree  V.  Wilson,  9  Gratt.  59,  58 
Am.  Dec.  213. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  355;  and  infra,  X,  C.  14,  b. 

Reappointment  of  deputy. —  Wliere  a  sheriff 
resigned  his  office  before  the  return-day  of 
a  warrant  of  distress  on  which  his  deputy  had 
collected  part  of  the  money  due,  and  the 
succeeding  sheriff  reappointed  the  same  dep- 
uty, who  afterward  completed  the  collection 
and  embezzled  all  the  money,  the  sureties  on 
the  bond  to  the  first  sherifi"  were  liable  to 
the  first  sherifi'  for  the  whole  amount. 
I^qrned  r.  Allen.  13  ^lass.  295. 

15.  Colyer  r.  Higgins,  1  Duv.  (Ky.)  6.  85 
Am.  Doc'  601.  But  compare  State  r.  Mc- 
Cormack, 50  Mo.  568;  Ingram  r.  McCombs, 
17  Mo.  558:  Warren  r.  State.  11  "Mo.  583. 

16.  Hughes  r.  Smith.  5  Johns.  (N.  Y.)  168. 

17.  Thomas  r.  Sununoy.  46  N.  C.  554  \fol- 
loiciiig  15annor  r.  McMuiray,  12  X.  C.  218]; 
l\huiford  r.  Rico,  6  Munf.  *(Va.)  81  [folloir- 
ing  Com.  r.  Fairfax,  4  Hen.  &  M.  (Va.)  208, 

[X,  C.  2,  b] 
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sheriff  gives  two  or  more  successive  bonds  the  habihty  for  a  default  falls  upon  the 
sureties  on  the  bond  which  was  in  force  when  the  default  occurred/^  and  the  renewal 
bond  does  not  cover  any  defaults  which  occurred  before  its  execution/*^  unless 
by  its  terms  the  liability  is  so  extended. But  it  has  also  been  held  that  as  soon 
as  process  is  delivered  to  a  sheriff  it  attaches  itself,  in  contemplation  of  law,  to 
the  bond  which  is  then  in  force  and  which  gives  him  authority  to  act  at  that  time, 
and  such  bond,  rather  than  a  subsequent  bond,  must  respond  for  any  default  in 
connection  with  such  writ.^^  Under  some  statutes  a  renewal  bond  does  not 
supersede  the  original  bond,  but  the  sureties  on  both  bonds  are  bound  as  cosureties 
for  any  future  default  or  misfeasance  of  the  sheriff.^^ 

e.  Liability  as  Between  General  and  Special  Bond.  Where  a  sheriff  is  required 
by  law  to  give  a  special  bond  in  respect  to  certain  duties,  the  liability  for  a  default 
in  respect  to  such  duties  falls  upon  such  special  bond  rather  than  upon  his  general 


distinguishing  Royster  v.  Leake,  2  Munf. 
(Va.)  280,  and  followed  in  Tyler  v.  Nelson, 
14  Gratt.  (Va.)  214]. 

18.  Alabama. —  Dumas  v.  Patterson,  9  Ala. 
484  (holding  that  where  a  sheriff  has  re- 
newed his  bond,  so  as  to  have  several  sets 
of  sureties,  those  sureties  will  be  liable  fox 
his  default  in  not  paying  over  money  collected 
on  executions,  who  were  such  at  the  time  he 
converted  it,  for  it  is  from  this  latter  period, 
and  not  its  collection,  that  their  liability 
to  suit  commences)  ;  Governor  v.  Robbins,  7 
Ala.  79. 

Maryland. —  Heuitt  v.  State,  6  Harr.  &  J. 
95,  14  Am.  Dec.  259. 

North  Carolina. —  Miller  v.  Davis,  29  N.  C. 
198;  Goforth  v.  Lackey,  25  N.  C.  25,  holding 
that  where  money  had  been  collected  during 
one  year,  although  a  demand  upon  the  officer 
to  pay  what  had  been  so  collected  was  not 
made  until  the  next  year,  the  breach  occurred 
in  the  formej^^j^par,  and  the  sureties  for  that 
year  were  aloflC  responsible. 

Ohio. —  Woolard  v.  Favorite,  17  Ohio  Cir. 
Ct.  72,  9  Ohio  Cir.  Dec.  686,  holding  that  the 
last  of  two  successive  bonds  given  by  a  sheriff 
during  a  single  term  is  liable  for  his  official 
default  in  failing  to  pay  over  to  his  successor 
moneys  received  and  remaining  in  his  hands 
as  sheriff,  unless  it  be  affirmatively  shown 
that  such  default  became  absolute  during  the 
time  covered  by  the  first  bond. 

West  Virginia. —  State  V.  Wade,  15  W.  Va. 
524. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  355. 

Application  of  payments. —  Where  the  same 
person  was  sheriff  in  1871  and  in  1872,  with 
different  sureties  on  his  bonds,  and  a  balance 
due  from  him  in  1871  was  carried  over  into 
his  settlement  for  the  levy  of  1872,  aiid  be- 
tween the  two  settlements  he  paid  over  more 
than  the  amount  of  this  balance,  it  was  held 
that,  in  the  absence  of  any  appropriation  for 
payment,  it  should  be  applied,  as  between  the 
sureties,  to  the  prior  indebtedness  of  1871,  it 
not  appearing  that  any  part  of  it  was  paid 
from  taxes  collected  in  1872.  Helm  v.  Com., 
79  Ky.  67. 

Where  there  has  been  a  substitution  of 
sureties  the  old  sureties  will  be  relieved  from 
a  judgment  entered  against  them  through 
negligence,  for  a  default  which  occurred  after 

[X,  C,  2,  b] 


the  substitution.  Hutchinson  v.  Baby,  2  Ont. 
Pr.  126. 

19.  Ketler  v.  Thompson,  13  Bush  (Ky.) 
287;  State  v.  Finn,  98  Mo.  532,  11  S.  W.  994, 
14  Am.  St.  Pep.  654. 

20.  State  v.  Finn,  98  Mo.  532,  11  S.  W. 
994,  14  Am.  St.  Pep.  654  (holding  that  where 
during  a  sheriff's  term  of  office  a  new  official 
bond  was  given,  reciting  that  "  whereas,  the 
said  John  Finn  was,  on  the  fifth  day  of  No- 
vember, 1878,  duly  and  regularly  elected 
sheriff  .  .  .  and  whereas,  by  order  of 
the  circuit  court  made  on  the  twenty-ninth 
day  of  November,  1879,  said  John  Finn  was 
ordered  to  give  a  new  bond  in  lieu  of  the 
bond  approved  on  November  21,  1878:  Now, 
therefore  ...  if  the  said  John  Finn 
shall  well  and  faithfully  in  all  things  dis- 
charge the  duties  of  the  office  of  the  sheriff 
.  .  .  during  his  continuance  in  the  said 
office,  then  the  above  obligation  to  be  void," 
etc.,  the  new  sureties  were  liable  as  from  the 
beginning  of  the  term )  ;  Treasurers  v.  Taylor, 
2  Bailey  (S.  C.)  524  (holding  that  under 
the  act  of  1820,  requiring  sheriffs  in  office  to 
give  additional  security  for  the  faithful  per- 
formance of  their  official  duties,  the  sureties 
to  a  bond  executed  by  the  sheriff  in  office  for 
additional  security  are  liable  as  well  for 
moneys  collected  by  him  before  the  execution 
of  the  bond  as  for  moneys  collected  after- 
ward, unless,  perhaps,  where  the  sheriff  and 
his  original  sureties  were  sued  to  insolvency 
before  the  additional  bond  was  executed ) . 

21.  State  V.  Turner,  8  Gill  &  J.  (Md.)  125; 
State  V.  McDonald,  2  N.  J.  L.  355  (holding 
that  the  sureties  on  a  sheriff's  bond  for  one 
year  are  not  liable  for  money  raised  by  him 
in  that  year  on  executions  of  another  year)  ; 
Holliday  v.  Eastwood,  12  N.  C.  157;  Fitts  v. 
Hawkins,  9  N.  C.  394  (holding  that  a  sheriff's 
sureties  for  one  year  are  not  liable  for  any 
taxes  received  by  him  under  the  lists  fur- 
nished in  the  preceding  year;  but  the  sureties 
of  that  year  are  liable)  ;  Wooddell  v.  Bruffy, 
25  W.  Va.  465. 

22.  Pidgway  v.  Moody,  91  Ky.  581,  16 
S.  W.  526,  13  Ky.  L.  Rep.  188;  Ketler  v. 
Thompson,  13  Bush  (Ky.)  287;  Poole  v.  Cox, 
31  N.  G.  69,  49  Am.  Dec.  410;  State  v.  Crooks, 
7  Ohio,  Pt.  II,  221.  But  compare  Miller  V. 
Davis,  29  N.  C.  198. 

Apportionment  of  liability. —  Under  a  stat- 
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official  bond;  and  a  surety  on  the  special  bond  who  is  subjected  to  liability  can 
have  no  recourse  on  the  general  official  bond  of  the  sheriff.-*  Where  a  sheriff 
becomes  liable  for  money  received  by  him  from  a  bank  as  compensation  for  deposits 
of  tax  money  which  he  has  made  therein,  it  is  proper  to  sue  for  such  amount  on 
his  bond  as  sheriff,  and  not  upon  the  additional  bond  which  the  sheriff  is  required 
to  give  as  collector  of  taxes. 

3.  Liability  on  Voluntary  Bond  Given  in  Addition  to  Bond  Required  by  Law. 
Although  a  sheriff  has  been  already  inducted  into  office  and  is  acting  under  an 
official  bond  duly  accepted  and  approved,  there  is  nothing  to  prevent  him  from 
voluntarily  executing  another  official  bond,  and  if  the  latter  bond  be  in  form  and 
is  accepted  and  duly  approved,  he  and  his  sureties  will  be  liable  upon  it  for  any 
neglect  or  other  improper  conduct.^^ 

4.  Defaults  Prior  to  Execution  or  Approval  of  Bond.  The  sureties  of  a  sheriff 
cannot  be  held  liable  for  a  default  which  occurred  before  the  bond  was  executed; 
and  where,  under  the  statute,  the  bond  takes  effect  only  from  its  approval,  there 
can  be  no  recovery  thereon  for  any  act  of  the  officer  prior  to  such  approval.^^  It 
is  also  held  that  the  sureties  of  a  sheriff  are  not  responsible  for  money  collected 
by  him  on  an  execution  which  came  into  his  hands  as  deputy  of  a  former  sheriff, 
although  the  money  was  received  after  they  became  sureties.^*^  But  the  fact 
that  process  was  delivered  to  an  officer  before  his  bond  was  executed  does  not 
relieve  his  sureties  from  liability  for  his  failure,  after  they  became  bound,  to  execute 
and  return  it.^*^ 

5.  Duties  Imposed  After  Execution  of  Bond.  The  official  bond  of  a  sheriff  or 
constable  refers  to  the  duties  of  the  officer  prescribed  by  law  at  the  time  of  its 
execution,^^  and  does  not  cover  new  duties  imposed  upon  the  officer  after  its 
execution,^^  unless  the  words  of  the  bond,  or  the  law  in  force  at  its  date,  by  a  fair 
and  reasonable  construction,  bring  such  subsequently  imposed  duties  within  its 
provisions.^^  But  where  duties  existed  at  the  time  the  bond  was  executed  the 
sureties  cannot  avoid  liability  in  respect  thereto  on  the  ground  that  the  duties 
were  created  by  a  statute  enacted  after  that  under  whose  provisions  the  bond 
was  given.^* 

6.  Unofficial  Acts.    The  bond  merely  protects  for  what  the  officer  unlawfully 


ute  providing  that  the  sureties  on  all  bonds 
executed  by  the  sheriff  shall  be  jointly  and 
severally  liable  for  his  default  during  the 
term  in  which  the  bonds  may  be  executed, 
whether  such  liability  occurred  before  or  after 
the  execution  of  such  bond  or  bonds,  it  has 
been  held  that  the  sureties  of  a  sheriff  on  his 
revenue  bonds  for  the  collection  of  taxes  for 
two  separate  years  were  each  liable  for  one 
half  of  the  sheriff's  default  in  the  payment 
of  county  claims,  for  which  sufficient  taxes 
had  been  collected  by  him.  Baker  v.  Mary- 
land Fidelity,  etc.,  Co.,  73  S.  W.  1025,  24- 
Ky.  L.  Rep.  2196. 

23.  Briggs  v.  Manning,  80  Ark.  304,  97 
S.  W.  289  (holding  that  where  the  sheriff,  as 
public  administratoi",  on  being  appointed  ad- 
ministrator of  an  estate  gave  an  additional 
bond  as  required  hy  statute,  the  sureties  on 
such  bond  and  not  those  on  the  sheriff's  offi- 
cial bond  were  primarily  liable  for  losses  re- 
sulting from  his  failure  to  properly  ad- 
minister the  estate,  and  that  the  remedy  on 
the  administration  bond  must  be  exhausted 
before  resort  could  be  had  to  the  officer's  gen- 
eral official  bond)  ;  Fork  Lick  Dist.  Bd.  of 
Education  v.  Rader,  42  W.  Va.  178,  24  S.  E. 
680  (holding  that  as,  under  Acts  (1877),  c. 
77,  §  46,  it  was  the  duty  of  the  county  court 


to  require  the  sheriff-elect  to  give  a  special 
bond  to  account  for  school  money,  the  sureties 
on  his  general  bond  could  not  be  lield  liable 
for  any  default  by  him  as  to  scliool  funds). 

Special  bond  as  tax  collector  see  infra,  X, 
D,  10'. 

24.  Briggs  V.  Manning,  80  Ark.  304,  97 
S.  W.  289. 

25.  Hughes  r.  People,  82  111.  78. 

26.  Jolmson  r.  Caffey,  59  Ala.  331.  See 
also  Harris  v.  State,  55  Miss.  50. 

27.  Governor  r.  Gibson,  14  Ala.  326  (con- 
version of  monev)  :  Kctler  r.  Thompson,  13 
Bush  (Ky.)  287';  Thomas  r.  Blake,  126  Mass. 
320  (bond  of  depntv). 

28.  Bryan  r.  Kellv,  85  Ala.  560.  5  So.  346; 
Bruce  r.  State,  11  Gill  &  J.  (:\K1.)  3S2. 

29.  People  v.  iMcHenrv,  19  Wend.  (X.  Y.) 
482. 

30.  Faulknor  v.  State.  9  Ark.  14. 

31.  lVo])le  r.  Brush,  6  Wend.  (X.  Y.)  454. 

32.  \\  hito  r.  East  Saginaw,  43  Mich.  567,  6 
X.  W.  86;  Xcw  York  r.  Ryan,  4  Transcr.  App. 
(X.  Y.)  363,  35  How.  *Pr.  408.  Soc  also 
People  r.  Brush,  6  Wond.  (X.  Y.)  454;  King 
V.  Xichols,  16  Ohio  St.  80. 

33.  Kint:  r.  Xichols,  16  Oliio  St.  80.  See 
also  Barth>lt  r.  Governor,  2  Bibb  (Kv.)  586. 

34.  People  r.  Brush,  6  Wend.  (X.  Y.)  454. 

[X,  C,  6] 
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does  or  omits  to  do  in  the  execution  of  his  office  or  some  official  duty  imposed  by 
law,^^  and  does  not  cover  any  act  or  omission  done  without  authority  of  law  or 
in  his  private  or  personal  capacity  as  a  man  or  citizen,^®  or  acts  invoking  a  mere 
abuse  or  usurpation  of  power  and  done  without  process  of  any  kind.^^  According 
to  some  authorities  where  an  officer  does  a  wrongful  act  under  color  of  office, 
although  not  by  virtue  thereof,  his  sureties  are  hable;  but  it  has  also  been  held 
that  the  habihty  of  the  sureties  extends  only  to  acts  done  by  virtue  of  the  office  and 


35.  Illinois.—  People  f.  Foster,  133  111.  496, 
23  N.  E.  615. 

Maine. —  Dane  v.  Gilmore,  49  Me.  173. 

Maryland. —  State  Brown,  50  Md.  318 
[followed  in  State  i;.  Timmons,  90  Md.  10,  44 
Atl.  1003]. 

Missouri. —  State  V.  Dierker,  101  Mo.  App. 
636,  74  S.  W.  153. 

New  York. —  De  Sisto  v.  Stimmel,  58  N.  Y. 
App.  Div.  486,  69  N.  Y.  Suppl.  431  [affirm- 
ing 31  Misc.  711,  65  N.  Y.  Suppl.  314  {re- 
versing  29  Misc.  769,  61  N.  Y.  Suppl.  57)]. 

Oregon. —  Feller  v.  Gates,  40  Oreg.  543,  67 
Pac.  416,  91  Am.  St.  Rep.  492,  56  L.  R.  A. 
630. 

South  Carolina. —  Wieters  v.  May,  71  S.  C. 
9,  50  S.  E.  547. 

Texas. — Sneed  v.  McFathridge,  43  Tex.  Civ. 
App.  592,  97  S.  W.  113;  Baughn  v.  Allen, 
(Civ.  App.  1903)  73  S.  W.  1063. 

West  Virginia.^  State  v.  Barnes,  52  W.  Va. 
85,  43  S.  E.  131. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  356. 

36.  Alabama. —  Bruister  V.  Gavin,  127  Ala. 
317,  28  So.  410;  Governor  v.  Hancock,  2  Ala. 
728  [followed  in  Governor  t'.  Pearce,  31  Ala. 
465]. 

Ark^onei. —  Gray  v.  Noonan,  5  Ariz.  167,  50 
Pac.  116. 

California. —  Schloss  f.  White,  16  Cal.  65; 
Hill  V.  Kemble,  9  Cal.  71. 

Illinois. —  Greenberg  v.  People,  225  111.  174, 
80  N.  E.  100,  116  Am.  St.  Rep.  127,  8 
L.  R.  A.  N.  S.  1223  [affirming  125  111.  App. 
626]  ;  People  v.  Foster,  133  111.  496,  23  N.  E. 
615;  People  v.  Wilmoth,  45  111.  App.  73; 
Cornell  v.  People,  37  111.  App.  490;  Walsh 
V.  People,  6  111.  App.  204. 

Indianm. —  State  v.  Clausmeier,  154  Ind. 
599,  57  N.  E.  541,  77  Am.  St.  Rep.  511, 
50  L.  R.  A.  73;  Wilson  v.  State,  13  Ind. 
341. 

Kentucky Com.  v.  Sommers,  3  Bush  555; 
Jewell  V.  Mills,  3  Bush  62;  Sanders  v.  Par- 
rott,  1  Duv.  292;  Com.  v.  Cole,  7  B.  Mon. 
250,  46  Am.  Dec.  506. 

Louisiana. —  Gay  v.  Lejeune,  26  La.  Ann. 
250. 

Maine. —  Smith  V.  Berry,  37  Me.  298,  hold- 
ing that  a  sheriff  cannot  recover  on  the  bond 
of  his  deputy  for  losses  sustained  in  defend- 
ing a  suit  based  on  unofficial  acts  of  the 
deputy. 

Maryland. —  State  V.  Dayton,  101  Md.  598, 
61  Atl.  624;  State  v.  Brown,  54  Md.  318 
[followed  in  State  v.  Timmons,  90  Md.  10, 
44  Atl.  1003]. 

Massachusetts. —  Austin  v.  French,  7  Mete. 
126.  .. 

Mississippi.—  Furlong  v.  State,  58  Miss. 
[X,  C,  6] 


717;  Robinson  v.  State,  47  Miss.  423;  Rad- 
ford V.  Hull,  30  Miss.  712. 

Missouri. —  State  v.  Davis,  88  Mo.  585. 

New  York. —  De  Sisto  v.  Stimmel,  58  N.  Y. 
App.  Div.  486,  69  N.  Y.  Suppl.  431  [affirm- 
ing 31  Misc.  711,  65  N.  Y.  Suppl.  314  {re- 
versing 29  Misc.  769,  61  N.  Y.  Suppl.  57)]. 

Pennsylvania. —  Juniata  Bank  v.  Beale,  1 
Watts  &  S.  227. 

South  Carolina. —  Wieters  v.  May,  71  S.  C.  ' 
9,  50  S.  E.  547. 

Tennessee. —  Haynes  v.  Bridge,  1  Coldw.  32. 

Texas. —  Baughn  v.  Allen,  (Civ.  App.  1903) 
73  S.  W.  1063;  Brent  v.  Hohorst,  1  Tex.  App. 
Civ.  Cas.  §  343. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  356. 

37.  Alaryland.-^Stsite  V.   Wade,   87  Md. 
629,  40  Atl.  104,  40  L.  R.  A.  628. 

Missouri. —  State  v.  Dierker,  101  Mo.  App. 
636,  74  S.  W.  153;  State  v.  Hendricks,  88  Mo. 
App.  560. 

Nebraska. —  Kendall  v.  Aleshire,  28  Nebr. 
707,  45  N.  W.  167,  26  Am.  St.  Rep.  367. 

Oregon. —  Feller  v.  Gates,  40  Oreg.  543,  67 
Pac.  416,  91  Am.  St.  Rep.  492,  56  L.  R.  A. 
630. 

South  Carolina. —  Wieters  v.  May,  71  S.  C. 
9,  50  S.  E.  547. 

Texas. —  Sneed  V.  McFathridge,  43  Tex.  Civ. 
App.  592,  97  S.  W.  113. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  356. 

38.  Wieters  v.  May,  71  S.  C.  9,  50  S.  E. 
547;  State  V.  Mann,  21  Wis.  684.  See  also 
Cambridge  v.  Foster,  195  Mass.  411,  81  N.  E. 
278. 

39.  Alabama. —  Couch    V.    Davidson,  109 
Ala.  313,  19  So.  507, 

Arizona. —  Gray  v.  Noonan,  5  Ariz.  167,  50 
Pac.  116. 

Georgia,. —  Jefferson  v.  Hartley,  81  Ga.  716, 

9  S.  E.  174. 

Illinois. —  Greenberg  v.  People,  225  111.  174, 
80  N.  E.  100,  116  Am.  St.  Rep.  127,  8  L.  R. 
A.  N.  S.  1223  [affirming  125  111.  App.  626]. 
See  also  People  v.  Wilmoth,  45  111.  App.  73. 

Indiana. —  State  v.  Clausmeier,  154  Ind. 
599,  57  N.  E.  541,  77  Am.  St.  Rep.  511,  50 
L.  R.  A.  73;  State  v.  Druly,  3  Ind.  431; 
State  V.  Walford,  11  Ind.  App.  392,  39  N.  E. 
162. 

Kentucky. —  Jewell  v.  Mills,  3  Bush  62. 
Massachusetts. —  Cambridge  v.  Foster,  195 
Mass.  411,  81  K  E.  278;  Lowell  v.  Parker, 

10  Mete.  309,  43  Am.  Dec.  436. 
Minnesota. —  Hall  v.  Tierney,  89  Minn.  407, 

95  N.  W.  219. 

New  York— Fohs  v.  Rain,  39  Misc.  316, 
79  N.  Y.  Suppl.  872. 

North  Carolina. —  The  rule  stated  in  the 
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not  to  acts  done  merely  under  color  of  office.**^  The  mere  fact  that  the  deputy 
sheriff  is  directed  by  his  principal  to  levy  on  specific  property  under  an  execution 
does  not  constitute  him  the  servant  or  special  agent  of  the  sheriff  for  that  particular 
service;  and  if  the  sheriff  is  subjected  to  damages  in  consequence  of  his  acts  in 
respect  to  such  execution,  the  deputy  and  his  sureties  are  liable  to  indemnify  the 
sheriff,  notwithstanding  such  instructions.*^  In  the  note  are  cited  a  number  of 
illustrative  cases  as  to  acts  which  have  been  held  not  covered  by  the  bond,*^  and 
acts  in  the  performance  of  which  the  sheriff  has  been  held  to  act  officially  so  as  to 
render  his  sureties  liable.*^ 

7.  Acts  of  Constable  Outside  of  Precinct  or  District.  Where  the  authority 
of  a  constable  extends  over  the  whole  county,**  his  sureties  are  liable  for  his  offi- 
cial acts  within  the  county,  although  outside  of  his  own  precinct  or  district,*^ 
unless  of  course  the  condition  of  the  bond  is  such  that  it  must  be  construed  to 
apply  only  to  acts  within  his  own  district.*^ 


text  is  now  established  by  express  statute. 
See  State  v.  Boyd,  120  N.  C.  56,  26  S.  E.  700. 
But  earlier  decisions  held  otherwise.  See 
infra,  note  40. 

Virginia. —  Mosby  v.  Mosby,  9  Gratt.  584, 
holding  that  the  sureties  in  a  deputy  sheriff's 
official  bond,  the  condition  of  which  is  that 
the  sheriff  shall  be  saved  harmless  from  all 
losses  or  damages  which  he  may  sustain  or 
be  liable  for  in  consequence  of  any  failure  or 
misconduct  on  the  part  of  the  deputy,  are 
liable  for  the  acts  of  the  deputy  done  colore 
officii,  although  without  lawful  authority, 
whereby  the  sheriff  became  chargeable. 

West  Virginia. —  Lucas  v.  Locke,  11  W.  Va. 
81. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  356. 

40.  Huffman  V.  Koppelkom,  8  Nebr.  344, 
1  N.  W.  243;  Butts  v.  Brown,  33  N.  C.  141 
[following  State  v.  Long,  30  N.  C.  415] ; 
Tavlor      Parker,  43  Wis.  78. 

41.  Tuttle  V.  Cook,  15  Wend.  (N.  Y.)  274. 

42.  Illinois.— Veo^le  v.  Foster,  133  111.  496, 
23  N.  E.  615,  holding  that  the  sureties  are 
not  liable  for  the  act  of  the  sheriff  in  falsely 
and  fraudulently  certifying  to  bills  rendered 
by  bailiffs  against  the  county,  it  forming  no 
part  of  the  sheriff's  official  duties. 

Indiana. — State  v.  Clausmeier,  154  Ind. 
599,  57  N.  E.  541,  77  Am.  St.  Rep.  511,  50 
L.  E.  A.  73,  holding  that  a  sheriff  does  not 
act  officially  in  sending  photographs  of  an 
accused  person,  with  descriptions  of  such  per- 
son, to  various  individuals  and  police  depart- 
ments, whereby  the  accused  is  held  out  to  the 
world  as  a  criminal;  and  the  sheriff  and  his 
sureties  are  not  liable  on  his  official  bond  for 

Maryland.—  State  V.  Wade,  87  Md.  529,  40 
Atl.  104,  40  L.  R.  A.  628,  holding  that  the 
sureties  on  the  sheriff's  bond  arc  not  liable 
for  the  acts  of  the  sheriff  in  maliciously  aid- 
ing a  mob  to  lynch  a  prisoner  in  bis  charge. 

Oregon. —  Feiler  v.  Gates,  40  Greg.  54,'),  67 
Pac.  416,  91  Am.  St.  Rep.  492,  56  L.  R.  A. 
630,  holding  that  the  act  of  a  constable  in 
receiving  money  from  an  cxccuiion  debtor 
under  a  contract  not  to  sim  vc  ;ni  (>\ocution 
against  the  debtor,  and  wliich  required  the 
constable  to  repay  the  money  on  tho  reversal 
of  the  judgment  on  an  appeal  therefrom, 
being  beyond  his  powers  and  a  violation  of 
[130] 


his  duty,  the  sureties  on  his  official  bond 
were  not  liable  to  the  execution  debtor  for 
his  conversion  of  the  money. 

Pennsylvania. —  Juniata  Bank  V.  Beale,  1 
Watts  &  S.  227,  holdimg  that  a  sheriff's  sure- 
ties are  not  liable  on  their  bond  for  the 
amount  of  an  execution  placed  in  the  hands 
of  the  sheriff,  which  he  agreed  to  pay  plain- 
tiff in  consideration  of  his  indebtedness  to 
defendant,  if  it  appears  that  defendant's  per- 
sonal property  which  had  been  levied  on  had 
been  sold  and  the  proceeds  applied  to  prior 
levies,  although  the  sheriff  may  have  given 
a  receipt  to  defendant  in  the  execution 
for  the  amount  of  the  money,  stating  how  the 
money  had  been  paid. 

Texas.—  Sneed  v.  McFathridge,  43  Tex.  Civ. 
App.  592,  97  S.  W.  113,  liolding  that  where  a 
warrant  was  issued  by  a  justice  of  the  peace, 
and  not  indorsed  as  required  by  the  statute, 
but  the  sheriff  of  another  county  arrested 
defendant  under  the  warrant,  his  act  was  ex- 
traofficial,  and  the  sureties  on  his  official  bond 
not  liable  tharefor. 

See  43  Cent.  Dig.  Ut.  "  Sheriffs  and  Con- 
stables," §  356. 

43.  State  v.  Griffith,  63  Mo.  545  (holding 
that  a  sheriff  appointed  in  the  place  of  a 
trustee  to  execute  a  deed  of  trust  acts  offi- 
cially, and  for  breach  of  trust  or  failure  of 
duty  in  that  regard  is  liable  on  his  bond)  ; 
Stephenson  Sinchiir,  14  Tex.  Civ.  App.  133. 
36  S.  W.  137  (holding  that  where  a  prisoner 
charged  with  a  misdemeanor  attempts  to 
escape  from  the  custody  of  a  constable,  and 
the  officer,  in  orde>r  to  prevent  his  esca|->e. 
fires  on  the  prisoner,  and  kills  a  horse  ridden 
by  the  latter,  the  sureties  on  tlie  officer's  bond 
are  liable  for  the  valne  of  the  horse,  although 
the  ollicor  had  no  right  to  lire  on  the  pris- 
oner ) . 

44.  See  supra,  ITT.  A.  2. 

45.  iNlcNoale  v.  Governor,  3  Gratt.  (Va.) 
286,  2!)3,  where  it  is  said:  "The  tourt  is 
further  of  opinion,  that  the  constable  is  an 
officer  apiMiintod  for  th<'  whole  county,  and 
though  he  is  jirohibitod  by  law.  umler  a  pen- 
ally," from  executing  warrants  and  levying 
executions  out  of  his  jiarticular  precinct,  yet 
that  his  olhcial  acts  in  any  part  of  the  county 
are  valid,  and  he  and  liis  sureties  in  his 
official  bond  resj>onsihlr  therefor." 

46.  Governor  r.  Morris.  7  X.  C.  Uf).  liold- 
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8.  Acts  of  Deputies.  As  a  general  rule  the  official  bond  of  a  sheriff  or  con- 
stable may  be  liable  to  answer  for  the  official  defaults  or  misconduct  of  his  dep- 
uties/^ but  not  for  acts  of  a  deputy  outside  of  the  scope  of  his  powers  or  duties.*^ 

9.  Existence  of  Office.  Where  an  office  has  no  legal  existence  the  bond  of  a 
person  assuming  to  hold  such  office  imposes  no  liability  upon  the  sureties.*^ 

10.  Validity  of  Election  or  Appointment  of  Officer.^^  Where  the  appoint- 
ment of  a  constable  is  void  for  lack  of  authority  in  the  appointing  officer  to  make 
the  appointment,  the  constable's  official  bond  is  also  void  and  cannot  be  sued 
upon ;  but  where  the  appointment  or  election  of  a  sheriff  or  constable  and  his 
induction  into  office  are  void  because  of  his  ineligibility  to  the  office,^^  his  sureties 
are  nevertheless  liable  for  his  official  acts  or  defaults  while  he  is  actually  holding 
the  office. Where  the  record  of  the  county  court  showed  that  a  certain  person 
was  appointed  a  constable  for  a  year,  and  it  was  proved  that  he  acted  as  such 
for  the  year  ensuing,  he  and  his  sureties  were  held  liable  for  a  breach  of  his  bond 
occurring  within  the  ensuing  year,  although  his  appointment  was  not  made  at  the 
term  prescribed  by  law  for  appointing  constables,  the  condition  of  the  bond  not 
expressing  the  term  for  which  he  was  appointed.^* 

11.  Failure  of  Officer  to  Take  Oath  of  Office.^^  Where  a  person  duly  elected 
or  appointed  a  sheriff  or  constable  has  duly  acted  as  such  the  sureties  on  his  official 


ing  that  where  a  constable  was  appointed 
"  for  the  district  of  N  "  in  C  county,  and  gave 
a  bond  truly  to  discharge  his  official  duties 
"  in  said  district/'  such  bond  did  not  cover 
a  default  occurring  outside  of  N  district, 
although  it  occurred  within  the  county  of  C 
and  the  constable's  authority  extended 
throughout  the  county. 

47.  Alabama. —  Hill  v.  Fitzpatrick,  6  Ala. 
314;  McBroom  v.  Governor,  4  Port.  90. 

California. —  Towle  V.  Matheus,  130  Cal. 
574,  62  Pac.  1064. 

Georgia. —  Crawford  v.  Howard,  9  Ga.  314. 

Indiana. —  Snell  v.  State,  43  Ind.  359. 

Iowa. —  Bray  ton  v.  Town,  12  Iowa  346. 

Kansas. —  McCracken  v.  Todd,  1  Kan.  148. 

Kentucky. —  Johnson  v.  Williams,  111  Ky. 
289,  63  S.  W.  759,  23  Ky.  L.  Rep.  658,  54 
L.  R.  A.  220 ;  Shields  v.  Pflanz,  101  Ky.  407, 
41  S.  W.  267,  19  Ky.  L.  Rep.  648;  Winter- 
bowen  v.  Haycraft,  7  Bush  57;  Scarce  v. 
Page,  12  B.  Mon.  311;  Stevens  v.  Stevens,  4 
T.  B.  Mon.  524. 

Mississippi. —  Brown  v.  Weaver,  76  Miss.  7, 
23  So.  388,  71  Am.  St.  Rep.  512,  42  L.  R.  A. 
423. 

Missouri. —  State  v.  Muir,  20  Mo.  303 
(holding  that  the  sureties  of  a  constable  are 
liable  for  the  delinquencies  of  one  acting  as 
deputy,  with  the  consent  of  the  constable,  al- 
though his  appointment  is  not  filed  as  re- 
quired by  law)  ;  State  v.  Moore,  19  Mo.  369, 
61  Am.  Dec.  563;  Evans  v.  Hays,  1  Mo.  697. 

Ne'W  York. —  People  v.  Ten  Eyck,  13  Wend. 
448;  Paddock  v.  Cameron,  8  Cow.  212.  See 
also  Flack  v.  Brassel,  1  N.  Y.  App.  Div.  538, 
37  N.  Y.  Suppl.  578  [affirmed  in  153  N.  Y. 
621,  47  N.  E.  807]. 

North  Carolina. —  Quin  v.  Roane,  24  N.  C. 
144. 

Tennessee. —  Todd  v.  Jackson,  3  Humphr. 
398;  Snell  v.  Rawlings,  3  Humphr.  85. 

Virginia. —  Tyree  v.  Wilson,  9  Gratt.  59, 
58  Am.  Dec.  213. 

Wisconsin. —  Dishneau  V.  Newton,  91  Wis. 
199,  64  N.  W.  879. 
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See  43  Cent.  Dig.  tit.  Sheriffs  and  Con- 
stables," §  358. 

Liability  for  nonfeasance  only. —  Under  a 
statute  providing  that  "  sheriffs  shall  be  re- 
sponsible for  the  neglect  and  default  of  their 
deputies  in  the  execution  of  their  office  "  the 
sheriff  is  not  liable  on  his  bond  for  the  active 
malfeasance,  as  distinguished  from  mere  non- 
feasance of  his  deputy;  and  so  where  a  deputy 
sheriff  by  direction  of  plaintiff  in  the  suit 
wrongfully  took  the  property  of  a  third  per- 
son, claiming  it  to  be  the  property  of  de- 
fendant in  the  action,  the  sheriff  was  not 
liable  on  his  bond  therefor.  Coite  V.  Lynes, 
33  Conn.  109. 

An  action  for  death  caused  by  a  deputy 
killing  a  person  attempting  to  escape  will 
not  lie  against  the  sheriff  under  Tex.  Rev.  St. 
art.  2899.  Hendrick  v.  W^alton,  69  Tex.  192, 
6  S.  W.  749. 

48.  Edwards  v.  Taylor,  4  Bibb  (Ky.)  353. 

49.  Tinsley  v.  Kirby,  17  S.  C.  1,  holding 
that  where  the  constitution  provided  that 
constables  should  be  chosen,  etc.,  in  such 
manner  as  the  general  assembly  should  di- 
rect, but  the  legislature  had  made  no  provi- 
sion for  the  election  of  constables,  there  could 
be  therefore  no  regularly  commissioned  con- 
stable in  the  state,  and  hence  a  surety  on  a 
constable's  bond  could  not  be  held  liable  for 
misfeasance  in  office  of  one  claiming  to  act  as 
constable. 

50.  Election  or  appointment  generally  see 
supra,  II,  A,  B, 

51.  Olds  V.  State,  6  Blackf.  (Ind.)  91. 

52.  Eligibility  to  ofifice  of:  Constable  see 
supra,  II,  B,  2.  Deputy  see  supra,  II,  C,  4. 
Sheriff  see  suspra,  II,  A,  3. 

53.  Com.  V.  Teal,  14  B.  Mon.  (Ky.)  29 
(holding  that  where  a  non-resident  of  the 
district  is  appointed  a  constable,  his  bond 
may  be  enforced  as  a  common-law  obliga- 
tion) ;  Jones  v.  Scanland,  6  Humphr.  (Tenn.) 
195,  44  Am.  Dec.  300. 

54.  Shipman  v.  McMinn,  60  N.  C.  122. 

55.  Oath  of:    Constable  see  supra,  II,  B, 
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bond  cannot  escape  liability  for  his  acts  or  defaults  on  the  ground  that  he  never 
took  the  oath  of  office  prescribed  by  law.^^ 

12.  Irregularities  or  Informalities  in  Bond  —  a.  In  General.  The  sureties 
on  the  official  bond  are  not  reheved  of  hability  thereon  because  of  irregularities 
or  informalities  in  the  bond,^''  or  erroneous  recitals  therein.^^  And  a  bond  given 
as  an  official  bond  by  a  sheriff,  although  not  vahd  as  a  statute  bond,  because  not 
conforming  to  statute,  may  be  enforced  as  a  common-law  bond.^^ 

b.  Excessive  Penalty.  Where  a  bond  is  voluntarily  given  by  the  sheriff,  the 
fact  that  the  penalty  is  larger  than  the  statute  prescribes  does  not  relieve  the 
sureties  from  liability  for  a  breach. 

c.  Lack  of  Approval.  According  to  some  authorities  the  purpose  of  a  statute 
requiring  the  approval  of  the  official  bond  of  a  sheriff  or  constable  «^  is  merely  to 


3,  a.  Deputy  see  supra,  II,  C,  5.  Sheriff  see 
supra,  II,  A,  5. 

56.  Burtles  v.  State,  4  Md.  273;  Mussel- 
man  V.  Com.,  7  Pa.  St.  240. 

57.  Indiana. —  State  v.  Lynch,  6  Blackf. 
395,  holding  that  an  action  of  debt  against 
a  constable  and  his  sureties  may  be  main- 
tained on  a  bond  taken  by  the  clerk  in  vaca- 
tion and  regular  in  every  respect,  except  that 
the  penalty  was  not  fixed  by  the  county 
board,  as  provided  by  statute. 

loiva. —  Charles  v.  Haskins,  11  Iowa  329, 
77  Am.  Dec.  148,  holding  that  the  sureties  on 
a  sheriffs  official  bond,  made  "  to  the  People 
of  Woodbury  county,"  are  liable  thereon,  al- 
though there  is  no  such  person  or  corpora- 
tion known  to  the  law. 

Louisiana. —  See  Villere  v.  Armstrong  4 
Mart.  N.  S.  21. 

Maryland. — 'Young  v.  State,  7  Gill  &  J. 
253,  holding  that  it  was  no  defense,  in  an 
action  against  the  sureties  on  a  sheriff's  offi- 
cial bond,  that  the  bond  was  not  attested  by 
the  justices  of  the  orphans'  court,  as  required 
by  statute,  since  this  ceremony  was  pre- 
scribed, not  for  the  protection  of  the  sure- 
ties, but  in  order  to  render  them  the  more 
securely  bound. 

i\^e6rasfca.— Riggs  v.  Miller,  34  Nebr.  666, 
52  N.  W.  567  (holding  that,  although  the 
statute  required  the  bond  of  a  deputy  sheriff 
to  run  to  the  sheriff,  the  fact  that  it  was 
made  to  run  to  the  county  instead  was  a 
mere  irregularity,  and  would  not  affect  the 
liability  of  the  principal  or  sureties  thereon) ; 
Kopplekom  v.  Huffman,  12  Nebr.  95,  10  K  W. 
577  (holding  that  the  fact  that  a  sheriff's 
bond  was  made  payable  to  the  state,  instead 
of  to  the  county  for  which  the  sheriff  was 
elected,  as  required  by  Comp.  Laws,  c.  10, 
§  3,  was  a  mere  irregularity,  of  which  neither 
the  sheriff  nor  his  sureties  could  take  advan- 
tage in  an  action  thereon). 

'Neio  York. — Skellinger  v.  Yendes,  12  Wend. 
306. 

'S'orth  CaroZma.— White  v.  Miller,  20  N.  C. 
50,  holding  that  a  bond  executed  by  a  con- 
stable, which  stipulated  that  he  should  "  well 
and  faithfully  execute  the  office  of  constable 
during  his  continuance  in  said  office,  agree- 
ably to  an  act  of  assembly,"  etc.,  was  good 
as  an  official  bond,  under  the  act  of  1818  pre- 
scribing the  duties  of  constables,  although  it 
did  not  contain  all  which  the  statute  re- 


quired, and  an  action  might  be  sustained 
against  the  sureties  on  such  bond. 

South  Carolina. — Treasury  Com'rs  v.  Muse, 
3  Brev.  150,  holding  that  in  an  action  on  a 
sheriff's  bond,  exceptions  to  the  condition 
thereof  on  the  ground  that  it  contained  the 
words  "  as  required  by  law,"  instead  of  the 
words  "  as  required,  or  to  be  required  by 
law,"  were  not  well  taken;  the  condition  of 
the  bond  being  substantially  good.  See  also 
Treasurers  v.  Stevens,  2  McCord  107. 

Tennessee. —  Rader  v.  Davis,  5  Lea  536, 
holding  that  where  a  constable's  bond  was  ac- 
knowledged by  the  parties  in  open  court,  and 
the  constable  inducted  into  office  on  the  faith 
of  it,  it  was  immaterial,  as  affecting  the  lia- 
bility in  an  action  thereon,  that  his  name 
was  not  inserted  in  the  blank  in  the  body  of 
the  bond. 

Vermont. —  Rutland  v.  Paige,  24  Vt.  181. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  347. 

But  compare  Middleton  Tp.  v.  McCormick, 
3  N.  J.  L.  500;  Nottingham  Tp.  r.  Giles,  2 
N.  L  L.  120. 

58.  State  v.  McDonald,  4  Ida.  468,  40  Pac. 
312,  93  Am.  St.  Rep.  137,  holding  that  the 
fact  that  a  sheriff's  official  bond  recites  tliat 
it  was  given  in  pursuance  of  the  "  oloction  " 
of  a  sheriff,  when  in  fact  he  was  apjiointod  by 
the  governor,  does  not  avoid  liability  thereon. 

59.  Georgia. —  Stephens  v.  Crawford,  3  Ga, 
499. 

Missouri. —  State  r.  Horn,  94  ]\Io.  162,  7 
S.  W.  116. 

ISleic  York. —  See  Davis  v.  Haffner,  2  Abb. 
Pr.  187. 

North  Carolina. —  Reid  v.  Humphrevs.  52 
N.  C.  258;  Davis  v.  McAlpin,  26  X.  C.  140; 
Governor  v.  Witherspoon,  10  X.  C.  42. 

Ohio. —  Barret  v.  Reed,  2  Ohio  400. 

Tennessee. —  State  v.  Clark,  1  Head  369. 

Verm,ont. —  Weston  v.  Sprague,  54  Vt.  395. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  347. 

60.  Johnston  r.  Gwathnev,  2  Bibb  (Ky.) 
186,  4  Am.  Dec.  694;  Henderson  r.  Matlock, 
9  N.  C.  366;  State  Treasurers  r.  Hates.  2 
Bailey  (S.  C.)  362  [foUou-ing  Treasurers  ?•. 
Stevens,  2  INIcCord  (S.  C.)  107;  State  r.  Mav- 
son,  2  Xott  c't        (S.  C.)  42:>1. 

61.  Necessity  for  approval  of:  Constable's 
bond  see  supra,  II,  B,  3,  e.  Sheriff's  bond 
see  supra,  II,  A,  5,  e. 
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insure  greater  security  to  the  public/^  and  such  a  bond  may  be  enforced,  although 
it  has  been  not  approved/^  or  although  the  approval  is  defective.®*  But  other 
authorities  deny  that  a  bond  not  properly  approved  may  be  enforced  as  a  statu- 
tory bond.®^ 

d.  Lack  of  Filing"  or  Recording.  As  statutory  requirements  of  the  filing  or 
recording  of  official  bonds  ®®  are  for  the  benefit  of  the  public,  the  official  bond  of  a 
sheriff  or  constable  may  be  enforced,  although  not  filed  ®^  at  the  time  required  by 
law  ®^  or  recorded. ®® 

e.  Validating  Acts.  A  bond  given  by  a  sheriff  for  the  discharge  of  his  official 
duties,  although  defective  because  those  who  accepted  it  had  no  legal  authority 
to  do  so,  may  become  valid  ah  initio  by  reason  of  a  subsequent  act  of  the  legis- 
lature, declaring  that  such  bonds  should  be  considered  as  having  been  legally 
delivered,  so  that  an  action  may  be  maintained  thereon  against  the  obligors. 
But  where  a  constable's  official  bond  was  signed  by  four  persons  as  obligors,  with 
a  blank  for  the  constable's  name  in  the  condition,  which  was  left  unfilled,  so  that 
it  did  not  appear  from  the  bond  who  was  constable,  the  omission  was  not  cured  by 
a  statute  declaring  that  any  variance  in  the  penalty  or  condition  in  an  official 
bond  from  the  provisions  prescribed  by  law  should  not  invalidate  the  bond  or 
condition.'^  A  statute  providing  that  any  bonds  which  have  been  or  may  here- 
after be  given  by  any  sheriff  shall  be  held  and  deemed  to  be  valid,  notwithstanding 
any  defect  in  the  election  or  appointment  of  such  person  to  office,  applies  to  bonds 
made  before  its  passage,  as  well  as  those  made  after  it."^^ 

13.  Acts  or  Instructions  of  Complaining  Party.  Where  an  alleged  default 
has  been  occasioned  by  the  act  of  the  party  complaining  thereof  there  can  be  no 
recovery  on  the  bond  therefor,''^  nor  can  a  plaintiff  in  process  set  up  as  a  breach 
of  the  officer's  bond  acts  done  pursuant  to  his  own  instructions    or  the  instruc- 


62.  People  v.  Edwards,  9  Cal.  286;  Jones 
f.  State,  7  Mo.  81,  37  Am.  Dec.  180. 

63.  Jones  v.  State,  7  Mo.  81,  37  Am.  Dec. 
180;  Musselman  v.  Com.,  7  Pa.  St.  240;  State 
i;.  Proudfoot,  38  W.  Va.  736,  18  S.  E.  949. 
But  compare  McBride  v.  Com.,  2  Watts  (Pa.) 
448. 

64.  People  v.  Edwards,  9  Cal.  286;  Treas- 
urers V.  Stevens,  2  McCord  (S.  C.)  107. 

65.  Crawford  v.  Meredith,  6  Ga.  552  (so 
holding  as  to  a  bond  approved  by  only  two 
justices  whereas  the  statute  required  the  ap- 
proval of  three  justices)  ;  Fletcher  v.  Leight, 
4  Bush  (Ky.)  303  (holding  that  where  the 
order  approving  an  oflEicial  bond  recited  that 
certain  named  persons  were  sureties  but  one 
of  such  persons  had  not  signed  the  bond,  and 
no  order  approving  a  bond  without  his  name 
ever  issued,  the  other  sureties  were  not  liable 
on  the  bond) . 

66.  Necessity  for  filing  or  recording  of: 
Constable's  bond  see  supra,  II,  B,  3,  e.  Sher- 
iff's bond  see  supra,  II,  A,  5,  e. 

67.  Musselman  v.  Com.,  7  Pa.  St.  240. 

68.  Dutton  V.  Kelsey,  2  Wend.  (N.  Y.) 
615. 

69.  Whitehurst  v.  Hickey,  3  Mart.  N.  S. 
(La.)  589,  15  Am.  Dec.  167. 

70.  Jordan  v.  Pool,  27  N.  C.  105. 

71.  Grier  v.  Hill,  51  N.  C.  572. 

72.  Murray  v.  Jones,  29  N.  C.  359. 

73.  People  v.  Johnson,  15  111.  App.  153; 
State  V.  Cave,  49  Mo.  129;  Freiberg  v.  John- 
son, 71  Tex.  558,  9  S.  W.  455. 

Refusal  to  permit  sale. —  Where,  in  an 
action  against  the  sureties  on  a  constable's 
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bond,  under  a  statute  providing  for  an  action 
for  a  penalty  against  the  sureties  for  the 
constable's  failure  to  make  a  sale  of  property 
taken  under  execution,  it  appeared  that  on 
the  day  set  for  the  sale  the  constable  was 
mentally  unsound  and  incapable  of  making 
the  sale,  and  that  the  deputy  constable 
offered  to  make  it,  but  that  plaintiffs,  the 
execution  creditors,  by  their  attorneys,  re- 
fused to  permit  him  to  do  so,  it  was  held  that 
the  sureties  were  not  liable  for  the  penalty. 
Moore  v.  Rooks,  71  Ark.  562,  76  S.  W.  548, 
holding  that  an  answer  setting  up  these  facts 
stated  a  good  defense,  although  it  did  not 
state  to  whom  the  offer  to  sell  was  made. 

74.  Indiana. —  State  v.  Sorrels,  60  Ind.  381 
(holding  that  a  constable  was  not  liable  on 
his  official  bond  for  failure  to  sell  personal 
property  on  which  he  had  levied,  where,  after 
he  had  advertised  and  offered  the  same  for 
sale,  he  had  by  direction  of  the  execution 
plaintiff  delivered  the  property  to  the  sheriff, 
who  claimed  the  same  under  an  older  execu- 
tion) ;  State  V.  Hawkins,  81  Ind.  486  (hold- 
ing that  a  sheriff  will  not  be  liable  on  his 
official  bond  for  failure  to  levy  an  execution 
on  personal  property,  where  he  was  directed 
by  the  execution  plaintiff  to  levy  it  on  real 
estate  instead ) . 

Louisiana. —  Pepin  v.  Dunham,  20  La.  Ann. 
88;  Lynch  v.  Leckie,  9  La.  Ann.  506. 

Missouri. —  State  v.  Cave^  49  Mo.  129; 
Rollins  V.  State,  13  Mo.  437,  53  Am.  Dec. 
151. 

Pennsylvania. —  McCoy  v.  Reed,  5  Watts 
300. 
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tions  of  his  attorney.'^  Neither  can  a  sheriff  be  held  Hable  on  his  bond  for  acts 
which  have  been  done  pursuant  to  the  advice  of  plaintiff's  attorney. So  also 
where  plaintiff  or  his  attorney  is  informed  by  the  sheriff  of  what  he  proposes  to 
do  and  acquiesces  therein,  he  cannot  set  up  what  is  done  as  a  breach  of  the  bond; 
nor  can  one  who  has  ratified  what  has  been  done  in  his  behalf  subsequently  set 
up  such  matters  as  a  breach  of  the  bond.'^^  Where  a  sheriff  gives  his  deputy 
binding  instructions  as  to  what  he  shall  do  in  connection  with  certain  matters, 
and  the  sheriff  is  subjected  to  liability  on  account  of  the  deputy  following  such 
directions,  he  cannot  resort  to  the  deputy's  bond  for  indemnity;  but  the  deputy 
cannot  escape  liability  on  his  bond  on  the  ground  that  his  acts  were  pursuant  to 
directions  of  the  sheriff,  where  such  directions  were  merely  in  the  nature  of 
information  and  advice,  leaving  the  deputy  at  liberty  to  act  according  to  his 
own  judgment,  and  not  binding  instructions  to  be  followed  at  all  events. 

14.  Duration  of  Liability  —  a.  In  General.  The  duration  of  the  liability 
upon  the  official  bond  of  a  sheriff  or  constable  is  a  matter  governed  by  the  statute 
under  which  the  bond  is  given.  But  where  a  bond  is  conditioned  only  for  a 
particular  time  it  cannot  be  enlarged  to  embrace  a  default  occurring  after  that 
time  on  the  ground  that  the  law  requires  a  bond  for  the  whole  term  of  office. 

b.  Effect  of  Termination  of  Incumbency.  The  sureties  of  a  sheriff  or  con- 
stable are  not  as  a  general  rule  liable  for  his  acts  or  defaults  after  he  has  gone  out 
of  office. So  where  a  sheriff  goes  out  of  office  before  commencing  to  execute  process 
and  before  the  return-day  thereof  his  sureties  cannot  be  held  liable  for  his  failure 


Texas. —  Freiberg  v.  Johnson,  71  Tex.  558, 
9  S.  W.  455. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables/' §  345  et  seq. 

75.  People  v.  Offerman,  84  III.  App.  132; 
State  V.  Boyd,  63  Ind.  428. 

76.  McClure  v.  Colclough,  5  Ala.  65,  hold- 
ing that  a  sheriff  will  not  be  liable  on  his 
official  bond  for  not  returning  an  execution 
three  days  before  the  return-day,  when  he  was 
advised  by  plaintiff's  attorney  or  agent  that 
it  was  sufficient  to  return  it  the  first  day  of 
the  term. 

Mere  reliance  upon  the  attorney's  advice 

is  no  protection  when  it  does  not  appear  that 
the  action  of  the  officer  was  induced  by  such 
advice  or  that  the  attorney  represented 
plaintiff  in  giving  the  advice.  Williams  V. 
Kagan,  153  Ala.  397,  45  So.  185. 

77.  Cake  v.  Cannon,  2  Houst.  (Del.)  427. 
In  an  action  by  a  sheriff  on  his  deputy's 

bond  to  recover  the  amount  of  a  judgment 
rendered  against  the  sheriff  because  of  omis- 
sions of  duty  by  the  deputy,  defendants  can- 
not set  up  as  a  defense  that  the  act  com- 
plained of  were  done  by  leave  of  the  sheriff. 
Thomas  v.  Hubbell,  18  Barb.  (N.  Y.)  9  [re- 
versed on  other  grounds  in  15  N.  Y.  405,  69 
Am.  Dec.  619.  and  following  Hart  v.  Brady, 
1  Sandf.  (N.  Y.)  626]. 

78.  Teague  v.  Maddox,  150  U.  S.  128,  14 
S.  Ct.  46,  37  L.  ed.  1025  [reversing  9  Mont. 
126,  22  Pac.  386]. 

79.  Tuttle  V.  Cook,  15  Wend.  (N.  Y.)  274. 

80.  Tuttle  V.  Cook,  15  Wend.  (N.  Y.)  274. 

81.  Bruce  v.  State,  11  Gill  &  J.  (Md.) 
382  (holding  that  a  sheriff's  bond,  dated  on 
the  21st  day  of  December,  1832,  continued  in 
force  until  the  1st  day  of  January,  1833,  un- 
less between  that  day  and  tlie  8th  of  the 
antecedent  October,  a  new  sheriff's  bond  had 
been  given);  Keck  v.  Coble,  13  N.  C.  489 


(holding  that  under  the  act  of  1818  the  offi- 
cial bond  of  a  constable  ceased  to  be  obliga- 
tory at  the  expiration  of  one  year  after  his 
appointment) . 

82.  Prince  v.  McNeill,  77  N.  C.  398. 

83.  Alabama. —  Dixon  v.  Caskey,  18  Ala. 
97.  See  also  Cuthbert  v.  Higgins,  21  Ala. 
349. 

Arkansas. —  State  v.  Atkinson,  53  Ark.  98, 
13  S.  W.  415. 

Louisiana. —  Lynch  v.  Leckie,  9  La.  Ann. 
506,  holding  that  when  it  is  neither  alleged 
nor  shown  that  a  sheriff  was  reappointed 
after  the  term  for  which  his  bond  was  given, 
or  that  he  acted  as  sheriff  afterward,  his 
sureties  will  not  be  liable  for  his  subsequent 
acts,  as  the  court  cannot  presume  that  the 
liability  of  the  sureties  was  extended  beyond 
the  sheriff's  term. 

Mississippi. —  State  r.  Morgan,  59  Miss. 
349  [folloicing  Bennett  v.  State,  58  Miss. 
556]. 

North  Carolina. —  Graham  r.  Buclianan,  60 
N.  C.  93  (holding  that  where  tlio  deputy  of 
a  sheriff  received  the  note  of  a  married 
woman  for  collection  within  a  maoristrate's 
jurisdiction,  and  failed  to  collect  the  same 
during  the  slieriff's  official  term,  but  after- 
ward, wlien  actiiiij  as  tlie  de]uity  of  his  suc- 
cessor, collected  it  and  failed  to  jniy  over  the 
money,  there  was  no  breaeli  of  tiie  f(U-iner 
sheriff's  official  bond)  ;  Ilarrell  r.  Lane.  :]:-> 
K  C.  253. 

Toincssce. —  Crittenden  r.  Torrill.  2  Head 
588;  Atkins  r.  Baily,  9  Yerir.  lU.  ludding 
that  the  sureties  of  a  constable  were  not 
bound  for  money  collected  by  him  after  he 
had  resigned  liis  office. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," 5^  (  t  scq. 

Where  a  sheriff  has  received  the  resignation 
of  his  deputy,  the  sureties  on  the  deputy's 
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to  execute  or  return  the  same/^  or  for  any  of  his  acts  with  relation  to  the  execu- 
tion of  such  process  after  he  has  gone  out  of  office;  but  as  it  is  usually  the  right 
and  duty  of  a  retiring  sheriff  to  complete  the  execution  of  process  which  he  has 
begun  to  execute  while  in  office/^  his  sureties  are  liable  for  his  defaults  in  respect 
thereto,  although  such  defaults  did  not  occur  until  after  the  sheriff  had  gone  out 
of  office. So  also  the  sureties  in  a  bond  given  to  a  sheriff  for  the  faithful  conduct 
of  his  deputy  are  liable  for  the  deputy's  misconduct  in  embezzling  money  collected 
by  him  on  a  precept  which  comes  into  his  hands  while  the  sheriff  is  in  office,  although 
the  money  is  collected  and  embezzled  after  the  sheriff  has  resigned. The  sureties 
of  a  sheriff  are  also  liable  for  money  properly  paid  to  him  as  sheriff,  after  he  is  out 
of  office;  but  they  are  not  liable  for  his  failure  to  pay  over  money  voluntarily 
paid  to  him  by  the  county  board  after  the  expiration  of  his  term.^^  Where  a 
sheriff  has  received  money  by  virtue  of  his  office  the  expiration  of  his  term  does 
not  release  his  sureties  of  liability  therefor;  and  in  fact  the  general  rule  is  that 
where  the  officer  has  been  guilty  of  official  default  or  misfeasances  while  in  office, 
his  going  out  of  office  does  not  release  his  sureties  of  liability  therefor, even  though 
no  action  is  commenced  while  he  is  in  office. Where  a  constable  ceases  to  be  a 
resident  of  the  county  in  which  he  holds  his  office,  thereby  forfeiting  his  office,  but 
continues  to  act  as  constable,  his  official  sureties  are  still  liable  for  his  acts  as  those 
of  a  de  facto  constable.^* 

c.  Holding  Over  by  Sheriff.^^  Where  a  sheriff's  bond  is  conditioned  for  the 
discharge  of  his  duties  until  a  successor  shall  be  elected  and  qualified,  the  liability 
of  his  sureties  continues  until  that  event. And  if  such  officer  is  reelected  and 
enters  on  his  new  term  without  giving  a  new  bond,  he  may,  as  respects  the  sureties 
on  his  old  bond,  be  regarded  as  holding  over  so  that  they  remain  liable  for  his 
acts  or  defaults. 


bond  are  not  responsible  for  alleged  breaches 
by  such  deputy  after  his  resignation  in  not 
returning  executions  delivered  to  him,  for 
which  neglect  of  duty  the  sheriff  has  become 
liable.  Gilbert  v.  Luce,  11  Barb.  (N.  Y.) 
91. 

84.  Dixon  v.  Caskey,  18  Ala.  97;  Hayiies 
i*.  Bridge,  1  Coldw.  (Tenn.)  32;  State  v. 
Parchmen,  3  Head  (Tenn.)  609;  Fondrin  v. 
Planters'  Bank,  7  Humphr.   (Tenn.)  447. 

85.  McDonald  v.  Bradshaw,  2  Ga.  248,  46 
Am.  Dec.  385  (holding  that  the  sureties  on  a 
sheriff's  bond  were  not  liable  for  money  re- 
ceived by  the  sheriff  on  an  execution  after  he 
had  gone  out  of  office,  and  converted  or  not 
accounted  for  by  him)  ;  Ringold  v.  McGowan, 
34  N.  C.  44  (holding  that  where  a  constable 
was  appointed,  at  the  February  term  of  a 
court  in  1848^  his  appointment  being  for  one 
year,  and  in  August,  1848,  a  claim  was  put 
into  his  hands  for  collection,  on  which  he  ob- 
tained a  judgment,  and  a  stay  of  six  months 
was  granted,  which  expired  February  term, 
1849,  and  the  constable  was  not  reappointed 
at  that  term,  but  in  July  following  was  ap- 
pointed deputy  sheriff,  and  then  took  out  exe- 
cution on  the  claim,  collected  it,  and  failed 
to  pay  it  over,  he  was  not  responsible  on  his 
constable's  bond,  no  default  having  been  com- 
mitted during  the  year  of  his  appointment). 

86.  See  supra,  III,  C,  1. 

87.  Dixon  v.  Caskey,  18  Ala.  97;  Baker  v. 
Baldwin,  48  Conn.  131;  Haynes  v.  Bridge,  1 
Coldw  (Tenn.)  32.  See  also  Ballard  v. 
Thomas,  19  Gratt.  (Va.)  14.  And  see  supra, 
X,  C,  2,  a,  (I). 

[X,  C,  14,  b]  • 


Statutory  provision  for  execution  of 
process  by  successor.—  Where  the  statute  pro- 
vides that  on  expiration  of  a  sheriff's  term 
all  process  wholly  or  partly  unexecuted  shall 
be  executed  by  his  successor,  the  sure- 
ties for  the  first  term  of  a  sheriff  are  not  li- 
able for  his  negligence  in  completing  during 
a  succeeding  term  the  execution  of  process 
partly  unexecuted  at  the  beginning  thereof. 
Wood  V.  Lowden,  117  Cal.  232,  49  Pac.  132. 

88.  Larned  v.  Allen,  13  Mass.  295. 

89.  Elkin  v.  People,  4  111.  207,  36  Am.  Dec. 
541,  redemption  money  after  execution  sale. 

90.  People  v.  Foster,  133  111.  496,  23  N.  E. 
615. 

91.  Pearce  v.  Hall,  113  Ala.  245,  21  So. 
250;  Dixon  v.  Caskey,  18  Ala.  97;  Hubbard 
V.  Elden,  43  Ohio  St.  380,  2  N.  E.  434;  Col- 
lins V.  Skillen,  16  Ohio  St.  382,  88  Am.  Dec. 
458;  King  v.  Nichols,  16  Ohio  St.  80. 

92.  Wyche  v.  Myrick,  14  Ga.  584. 

93.  Wyche  v.  Myrick,  14  Ga.  584. 
Statutes  of  limitations  sometimes  require 

an  action  against  the  sureties  to  be  com- 
menced within  a  comparatively  short  time 
after  the  officer  goes  out  of  office,  after  which 
time  such  an  action  is  barred.  See  infra,  X, 
H,  7,  b,  (I). 

94.  Case  v.  State,  69  Ind.  46. 

95.  Right  to  hold  over  see  supra,  II,  A,  6,  c. 

96.  Akers  v.  State,  8  Ind.  484;  Com.  V. 
Drewry,  15  Gratt,  (Va. )  1.  But  compare 
Cuthbert  v.  Huggins,  21  Ala.  349. 

97.  Butler  v.  State,  20  Ind.  169.  But 
compare  State  v.  Crooks,  7  Ohio,  Pt.  II,  221; 
Monteith  v.  Com.,  15  Gratt.  (Va.)  172. 
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d.  Legislative  Extension  of  Term.  When  the  term  of  office  of  a  constable  is 
extended  by  an  act  of  the  legislature,  he  becomes  his  own  successor,  and  the  lia- 
bility of  his  bondsmen  continues  until  he  qualifies  as  such  or  is  displaced  by  a 
successor. 

e.  Failure  to  Renew  Bond.  Where  a  sheriff  fails  to  renew  his  bond  at  the 
time  required  by  statute,  but  continues  in  office  and  remains  sheriff  de  facto,  the 
sureties  on  his  original  bond  are,  according  to  some  authorities,  liable  for  any 
subsequent  breach  of  his  official  duty.^^ 

f.  Death  of  Officer.  The  death  of  a  sheriff  cannot  relieve  his  sureties  of 
Hability  for  his  previous  defaults;^  but  where  at  the  time  of  the  death  of  a  sheriff 
he  was  in  no  default  for  which  his  sureties  were  liable,  subsequent  events  cannot 
subject  them  to  any  liability  upon  the  bond.^ 

15.  Extent  of  Liability  ^  — ^  a.  In  General.  The  extent  of  the  liability  of  a 
surety  on  the  bond  of  a  sheriff  or  constable  is  to  be  ascertained  by  the  terms  of 
the  bond,*  strictly  construed  so  as  not  to  extend  the  liability  of  a  surety  by  implica- 
tion beyond  its  terms,^  but  also  reasonably  construed  so  as  not  to  defeat  the  pur- 
pose of  requiring  sureties  for  the  protection  of  the  public  against  official  misconduct.® 
Where  judgment  has  been  entered  against  a  sheriff  and  his  sureties  on  his  bond, 
the  sureties  are  not  to  be  credited  with  payments  made  by  the  sheriff,  or  obtained 
by  process  out  of  his  property,  on  account  of  the  official  debt  or  default  for  which 
the  judgment  was  obtained;  bub  they  remain  liable  for  his  defalcations  to  the 
extent  of  their  aliquot  parts  of  the  penalty,  after  all  his  means  are  exhausted.^ 
Where  a  county  makes  a  settlement  with  the  sheriff  as  required  by  law,  and  on 
such  settlement  directs  certain  warrants  to  be  drawn  in  his  favor,  and  such  warrants 
are  drawn  and  delivered  to  him,  in  a  suit  between  the  county  and  the  sheriff  and 
his  surety,  the  surety  is  not  entitled  to  have  the  amount  represented  by  such  war- 
rants credited  on  the  judgment  against  the  sheriff,  unless  such  warrants  are  produced 
and  surrendered  on  the  trial,  or  it  appears  that  the  sheriff  is  the  owner  thereof.^ 
Where  a  fine  against  a  sheriff  for  failure  to  make  due  return  of  an  execution  is  paid 
by  the  sureties  on  his  bond,  they  are  entitled,  in  any  subsequent  proceeding  against 
them  based  on  the  judgment  or  decree  on  which  the  execution  issued,  to  a  credit 
on  the  judgment  or  decree  for  the  amount  of  the  fine  or  fines  so  paid.^  Where 


98.  State  v.  Kurtzeborn,  9  Mo.  App.  245. 

99.  Dunphy  v.  Whipple,  25  Mich.  10 ;  Vann 
V.  Pipkin,  77  N.  C.  408.  But  compare  Com. 
V.  Fairfax,  4  Hen.  &  M.  (Va.)  208. 

Where  the  failure  to  renew  the  bond  ipso 
facto  vacates  the  office,  the  sureties  on  the 
original  bond  are  not  liable  for  any  official 
malfeasance  or  nonfeasance  by  the  sheriff 
after  the  occurrence  of  the  vacancy.  Ben- 
nett V.  State,  58  Miss.  556. 

1.  Morris  v.  Graham,  1  U.  C.  Q.  B.  5i21. 

2.  Alabama. —  Clark  v.  Lamb,  76  Ala.  406, 
holding  that  where  a  sheriff  collected  money 
under  an  execution,  regular  on  its  face,  issued 
by  a  court  of  competent  jurisdiction  on  a 
judgment  which  was  reversed  after  his  death, 
the  sureties  on  his  bond  were  not  liable  to 
the  execution  defendant  for  the  amount  of 
his  commissions  collected  and  retained  by  the 
sheriff. 

Arkansas. —  Moore  v.  Rooks,  71  Ark.  562, 
76  S.  W.  548,  holding  that,  although  under 
the  statute  the  sureties  of  an  oflicor  miglit  be 
liable  for  a  penalty  for  the  officer'a  failure  to 
return  an  execution,  they  were  relieved  from 
liability  where  the  officer  died  l)eforo  the  time 
for  making  the  return  had  expired. 

Indiana.— StAte  v.  Vnnanda,  7  lihickf.  214. 
holding  that  where  a  sheriff,  having  collected 


money  on  an  execution,  died  without  having 
paid  over  the  money,  and  the  judgment  was 
afterward  reversed,  there  was  no  breach  of 
the  sheriff's  official  bond,  but  whatever  right 
the  execution  defendant  might  liave  to  re- 
cover the  money  would  be  against  the  sheriff's 
estate. 

New  York. —  See  Johnson  r.  Havnes.  37 
Hun  303. 

Canada.— McLcod  r.  Boulton,  2  U.  C.  Q.  R. 
44,  holding  that  where,  after  the  death  of 
a  sheriff,  liis  dejiuty  made  a  false  return  to  a 
writ,  the  remedy  was  against  the  sureties 
given  by  the  deputy  to  the  sherilT,  and  not 
against  the  sureties  given  hv  tlie  sheriff  him- 
self. 

See  43  Cent.  Dig.  tit.  "  SlieritTs  aiul  Con- 
stables." §  345  ct  sc(j. 

3.  Extent  of  liability  for  particular  de- 
faults SCO  infra,  X.  1),  passim. 

4.  Wietors  r.  .Mav,  71  S.  C.  0,  50  S.  K. 
547. 

5.  Wieters  r.  :\lav,  71  S.  C.  0.  50  S.  E.  547. 

6.  Wieters      May,  71  S.  C.  H.  50  8.  E.  547. 

7.  State  Treasurers  V.  Harris.  2  Bailov 
(S.  C.)  021. 

8.  Bin<,diam  Countv  r.  Fiilelitv.  etc..  Co.. 
13  Ida.  :U.  SS  Pae.  *S20. 

9.  (Trandstatr  r.  Kidgely.  MO  (.'rati.  (Va.)  1. 
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a  sheriff  has  paid  over  amounts  collected  as  taxes,  directing  the  same  to  be  applied  j 
to  the  taxes  of  a  particular  year,  to  which  they  are  properly  applicable,  his  sureties  i 
for  that  year  are  entitled  to  credit  for  the  full  amounts  on  their  liability  for  the  •  i 
taxes  of  such  year.^^  Where  additional  sureties  are  given  on  a  sheriff's  bond,  | 
in  place  of  those  who  have  died,  removed,  or  become  insolvent,  all  the  sureties  \ 
are  Hable  to  the  sheriff's  creditors  for  their  aliquot  proportions  of  the  penalty,  | 
according  to  the  number  in  the  original  bond."  i 

b.  Penal  Sum  as  Limit  of  Liability.  The  liability  of  the  sureties  on  the  official  j 
bond  of  a  sheriff  or  constable  is  limited  to  the  penal  sum  named  therein, and  so  | 
a  complaint  claiming  more  than  that  amount  is  demurrable  as  to  the  excess  \ 
and  when  a  recovery  has  been  had  for  the  full  amount  of  the  bond  this  prevents  a 
recovery  for  any  other  defaults,^*  even  though  actions  therefor  are  then  pending.^^  i 
But  where  the  sureties  have  become  liable  for  a  certain  amount  which  they  have  | 
refused  to  pay  on  demand,  they  may  be  held  liable  for  interest  on  such  amount 
from  the  time  of  the  demand,  although  the  addition  of  such  interest  raises  their  \ 
liability  to  an  amount  exceeding  the  penal  sum  of  the  bond.^^ 

16.  Liability  For  Penalty  or  Amercement.    Some  statutes  subject  the  sureties 
as  well  as  the  officer  to  pecuniary  penalties  or  amercement,  particularly  in  the  . 
form  of  penal  interest  or  absolute  liability  for  the  debt,  for  the  official  defaults 
of  the  latter;     but  in  the  absence  of  such  a  statutory  provision  the  rule  is  that  the 


10.  State  V.  Wade,  15  W.  Va.  524. 

11.  State  Treasurers  v.  Harris,  1  Hill 
(S.  C. )  282  [distinguishing  Harris  v.  Fergu- 
son, 2  Bailey  (S.  C.)  397  [followed  in  State 
Treasurers  V.  Taylor,  2  Bailey  (S.  C.) 
524)]. 

12.  Arkansas. — Albie  v.  Jones,  82  Ark.  414, 
102  S.  W.  222. 

Colorado. —  Taylor  v.  Blyth,  9  Colo.  App. 
81,  47  Pac.  662. 

Georgia  — Boi\iV7e\\  v.  Sheffield,  8  Ga.  569. 

Louisiana. — Marcy  v.  Praeger,  34  La.  Ann. 
54. 

New  York.— J^ewis  v.  Ball,  6  Cow.  583. 

(7awaria.— Sinclair  v.  Baby,  2  Ont.  Pr.  117. 
See  also  Hexon  v.  Hamilton,  6  U.  C.  Q.  B. 
0.  S.  155. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  354  et  seq. 

Costs  of  actions  brought  against  the 
sureties  cannot  be  included  in  calculating  the 
amount  for  which  they  are  liable.  Hexon  v, 
Hamilton,  6  U.  C.  Q.  B.  0.  S.  155. 

13.  Albie  v.  Jones,  82  Ark.  414,  102  S.  W. 
222. 

14.  Albie  v.  Jones,  82  Ark.  414,  102  S.  W. 
222;  Taylor  v.  Blyth,  9  Colo.  App.  81,  47 
Pac.  662;  Bothwell  v.  Sheffield,  8  Ga.  569; 
Sin<;lair  v.  Baby,  2  Ont.  Pr.  117. 

15.  Albie  v.  Jones,  82  Ark.  414,  102  S.  W. 
222;  Bothwell  v.  Sheffield,  8  Ga.  569. 

A  different  view  has  been  expressed  by 
McCulloch,  J.,  M'ho,  delivering  the  opinion  of 
the  court  in  Albie  v.  Jones,  82  Ark.  414,  422, 
102  S.  W.  222,  but  dissenting  in  this  respect 
from  the  opinion  of  the  majority,  said: 
"  Each  of  the  cases  involves  separate  and  dis- 
tinct wrongful  acts  of  the  constable  which 
constituted  separate  breaches  of  the  bond,  and 
the  sureties  should  be  held  liable,  it  seems 
to  me,  to  the  extent  of  the  amount  of  the 
bond  for  all  damages  resulting  from  each 
separate  act  constituting  a  breach  of  the 
bond,  while  it  remained  in  force.    The  bond 
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of  a  sheriff  or  constable  is  a  continuing  lia- 
bility extending  over  the  entire  term  of  the 
officer,  unless  sooner  ended  by  the  execution 
of  a  new  bond,  and  it  constitutes  an  under- 
taking to  answer  in  damages  not  exceeding 
the  amount  of  the  bond  for  each  separate 
breach  thereof.  The  accrual  of  liability  to 
the  extent  of  the  amount  named  in  the  bond 
does  not  operate  as  a  discharge  of  the  sure- 
ties from  further  liability  for  additional 
breaches  of  the  bond  while  it  remains  in 
force.  Of  course,  the  sureties  could  not  be 
held  liable  for  a  sum  in  excess  of  the  amount 
of  the  bond  for  a  single  breach  thereof." 

16.  Maddox  v.  Rader,  9  Mont.  126,  22  Pac. 
386  [follotving  Jefferson  County  v.  Lineberger, 
3  Mont.  231,  35  Am.  Rep.  462]. 

17.  Alabama. —  Evans  v.  State  Bank,  13 
Ala.  787;  Johnson  v.  Petty,  5  Ala.  528;  Bar- 
ton V.  Lockhart,  2  Stew.  &  P.  109. 

Arkansas. —  Wilson  v.  Young,  58  Ark.  593, 
25  S.  W.  870. 

California. —  Askew  v.  Ebberts,  22  Cal.  263. 

Illinois. —  Roberton  v.  Marshall  County 
Com'rs,  10  111.  559. 

Kentucky. —  Goodrum  v.  Root,  2  Mete. 
427;  Mershon  v.  Com.,  2  Mete.  371;  Sanders 
V.  Commonwealth  Bank,  2  Mete.  327 ;  Judy  v. 
Howard,  2  Mete.  44;  Stephens  v.  Lewis,  8 
B.  Mon.  150. 

Mississippi. —  Cox  v.  Ross^  56  Miss.  481; 
Garrett  v.  Hamblin,  11  Sm.  &  M.  219,  49  Am. 
Dec.  53;  Morehead  v.  Holliday,  1  Sm.  &  M. 
625. 

Missouri. —  State  v.  Peterson,  142  Mo.  526, 
39  S.  W.  453,  40  S.  W.  1094;  State  v.  Muir, 
24  Mo.  263. 

Nebraska. — Phcenix  Ins.  Co.  v.  McEvony,  52 
Nebr.  566,  72  N.  W.  956. 

Nevada. —  ISTash  v.  Muldoon^  16  Nev.  404. 

North  Carolina. —  Horne  v.  Allen,  27  N.  C. 
36;  Governor  v.  Montfort,  23  N.  C.  155. 

South  Carolina. — Posey  v.  Ramey,  4 
Strobh.  20. 
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liability  of  the  sureties  is  limited  to  the  actual  damages  caused  by  the  sheriff's  act 
or  default  and  they  are  not  liable  for  statutory  penalties  to  which  the  sheriff  has 
become  liable.^*  Where  the  statute  makes  the  sureties  liable  for  a  penalty,  they 
are  not  relieved  by  reason  of  the  fact  that  plaintiff  has  suffered  no  actual  injury 
because  of  the  officer's  default. 

17.  Release  or  Discharge  of  Sureties  —  a.  In  General.  The  sureties  on 
a  sheriff's  bond  are  not  released  by  the  failure  of  the  county  court  to  appoint  a 
commissioner  to  settle  the  sheriff's  accounts  concerning  the  county  ley^,  as  required 
by  the  statute,^^  nor  does  the  failure  of  the  county  court  to  require  a  sheriff  to 
renew  his  bond  annually  as  provided  by  statute  release  the  sureties  on  the  old 
bond.^^  A  legislative  extension  of  time  within  which  a  sheriff  may  settle  taxes 
does  not  exonerate  the  sureties  on  his  bond ;  nor  are  the  sureties  released  by  an 
order  of  the  county  court  giving  the  sheriff  further  time  to  pay  a  balance  due 
the  county,  which  is  without  consideration  and  revocable.^*  Where  the  same 
persons  were  sureties  on  the  official  bond  of  a  sheriff,  and  also  on  a  recognizance 
for  the  same  amount,  they  were  not  discharged  from  liability  on  the  bond  by  a 
recovery  on  the  recognizance  and  a  sale  of  the  sheriff's  real  estate  thereunder 
for  a  sum  equal  to  the  penalty  of  the  bond.^^  The  arrest  of  the  sheriff  under  a 
capias  ad  satisfaciendum  and  his  discharge  under  the  prison  bounds  statute  do 
not  discharge  him  and  his  sureties  from  liabihty  on  his  bond.^^  A  surety  on  the 
official  bond  of  a  deputy  sheriff  is  not  reheved  from  fiabihty  by  the  fact  that  after 
the  execution  of  the  bond,  and  before  the  breach  assigned,  the  sheriff  and  his 
deputy,  without  the  consent  of  the  surety,  entered  into  an  unlawful  and  corrupt 
agreement  by  which  the  sheriff  sold  the  entire  office  to  the  deputy."  Where  a 
sheriff,  liable  for  certain  defaults  of  his  deputy,  and  being  insolvent,  delivered 


Tennessee. —  Lashley  v.  Wilkinson^  2  Head 
482. 

Tea^as.— Haley  v.  Greenwood,  28  Tex.  680; 
Cleveland  i;.  Tittle,  3  Tex.  Civ.  App.  191,  22 
S.  W.  8. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Oon- 
stables,"  §  371. 

Statute  not  retroactive.—  A  statute  making 
a  sheriff's  bond  liable  for  peenalties  does  not 
apply  to  a  bond  executed  before  its  enact- 
ment, Posey  V.  Ramey,  4  Strobh.  (S.  C.) 
20. 

Compounding  penalty.— Where  a  sheriff 
collects  money  on  an  execution^  and  fails  to 
pay  it  over,  in  an  action  on  his  official  bond 
it  is  erroneous  to  render  judgment  for  the 
amount  collected,  interest,  and  penalty,  and 
for  ten  per  cent  per  month  on  the  amount  of 
the  judgment  until  paid,  as  that  would  be  a 
compounding  of  the  penalty.  Borden  v.  State, 
9  Ark.  252. 

18.  Alabama. — ^  Patterson  v.  Grace,  1  Ala. 
264;  McWhorter  t;.  Marss,  1  Stew.  63. 

California. —  Glascock  v.  Ashman,  52  Cal. 
493. 

Colorado. —  Monte   Vista   State   Pank  v. 
Brennan,  7  Colo.  App.  427,  43  Pac.  1050,  10 
Colo.  App.  368,  50  Pac.  1076. 
■  Idaho. —  Robinson  v.  Kinney,  3  Ida.  470, 
31  Pac.  815. 

Illinois. —  Casper  v.  People,  6  ill.  Aj^p.  28. 

Kentucky/. —  Ardery  v.  Com.,  7  J.  J.  Marsh. 
166;  Com.  v.  Bradley,  1  Litt.  48. 

North  Carolina. — Governor  V.  Montfort,  23 
N.  C.  155. 

South  Carolina. —  State  Treasurers  r.  Hil- 
liard,  8  Rich.  412;  State  Treasurers  v.  Buck- 
ner,  2  McMull.  323. 


Texas. —  Hearn  v.  Ayres,  77  Ark.  497,  92 
S.  W.  768. 

Virginia. —  Asberry  V.  Calloway,  1  Wash. 
72. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables,"  §  371. 

But  compare  Wyche  v.  Myrick,  14  Ga.  584, 
holding  that  statutory  interest  imposed  on 
the  sheriff  for  a  default  cannot  be  considered 
alone  in  the  character  of  a  penalty,  and  the 
sureties  are  liable  therefor. 

19.  Wilson  r.  Young,  58  Ark.  593,  25  S.  W. 
870;  Cox  V.  Ross,  56  Miss.  481:  :Morehead  v. 
Holliday,  1  Sm.  &  M.  (Miss.)  625. 

20.  Release  generally  see  Release,  34  Cvc. 
1039, 

21.  Bonta  v.  Mercer  Countv  Ct.,  7  Bush 
(Ky.)  576. 

22.  Ridgwav  r.  Moodv,  91  Kv.  581.  16 
S.  W.  526,  13  Kv.  L.  Rep.  188.  Soo  also 
People  r.  Dumploy,  2  :\Iich.  N.  P.  197,  hold- 
ing that  the  failure  of  the  sheriff  to  give  a 
now  annual  bond,  as  required  by  the  statute, 
will  not  rohMse  his  suroti(\s  from  liability  on 
account  of  jirocoss  placo<l  in  his  hands  for 
execution  before  such  renewal  is  required. 

23.  Prairie  r.  Worth,  78  N.  C.  169  \fol- 
loircd  in  Worth  r.  Cox,  89  N.  C.  441,  hohling 
this  to  be  true  whether  or  not  the  condition 
of  the  statute  was  complied  with  and  whotlier 
or  not  iho  sureties  had  notice  of  the  exten- 
sion. S(V  also  Bonnet  t  r.  ^li'W'horter.  2 
W.  Va.  441. 

24.  Holm      Com..  79  Kv.  67. 

25.  Com.  r.  :\lon(gomory,  31  Pa.  St.  510. 

26.  State  Treasurers  v.  Bates,  2  Bailey 
(S.  C.)  362. 

27.  Martin  v.  Royster,  8  Ark.  74. 
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over  to  his  own  sureties  the  deputy's  official  bond,  with  authority  to  put  it  in 
suit  and  apply  the  proceeds  to  their  own  indemnity,  it  was  held  that  the  authority 
granted  by  the  sheriff  did  not  authorize  a  discharge  of  the  bond,  or  the  discharge 
or  assignment  of  the  judgment  recovered  by  the  sureties  for  the  full  penalty  of 
the  bond,  but  only  authorized  them  to  avail  themselves  of  it  to  such  extent  as 
might  be  necessary  for  their  own  indemnity .^^ 

b.  Release  or  Discharge  by  Court.  Apart  from  statute,  after  an  official  bond 
of  a  sheriff  has  been  given  and  approved,  the  justices  who  approved  it  have  no 
authority  to  discharge  the  obligation  by  the  substitution  of  another  bond;^®  but 
the  statutes  sometimes  provide  for  the  discharge  of  a  sheriff's  sureties  by  the 
court  on  due  application  therefor.^^  Such  an  application  must  be  upon  notice 
to  the  officer,^^  stating  the  cause  why  the  discharge  is  asked.^^  Where  the  sheriff 
denies  the  matters  assigned  as  cause  for  seeking  the  release  such  matters  must 
be  proved  upon  the  trial  or  hearing.''^^  Where  the  statute  allows  the  discharge  of 
the  sureties  "for  good  cause,"  any  reasonable  cause,  whether  it  relates  to  the 
surety  or  to  the  officer  alone,  or  to  both,  may  be  deemed  sufficient ;  and  the  court 
judging  of  the  cause  must  be  allowed  a  considerable  discretion,^^  and  its  conclusion 
as  to  the  sufficiency  of  the  cause  will  not  be  disturbed  by  a  higher  court  unless 
for  a  palpable  mistake  of  judgment.^^ 

e.  Cancellation  of  Bond  by  Governor.  Under  a  statute  providing  that  the 
governor  may  erase  and  annul  all  bonds  and  all  mortgages  furnished  by  any 
public  officer,  the  cancellation  of  the  official  bond  of  a  sheriff  by  the  governor, 
and  the  erasure  of  the  mortgage,  discharges  the  sureties  from  liability  on  the 
bond.^^ 

d.  Legislative  Release.  Where  a  judgment  was  rendered  in  favor  of  the 
state  on  a  sheriff's  bond  for  the  amount  thereof,  and  an  assessment  of  damages 
for  the  breaches  assigned  was  made,  it  was  held  that  an  act  of  the  legislature 
releasing  on  certain  conditions  defendant's  liability  on  said  judgment  must  be 
construed  as  a  release  only  of  the  judgment  so  fixed  and  determined,  and  not  of 
any  liability  thereafter  to  be  established.^^ 

e.  Discharge  by  Giving  New  Bond.^^  It  has  been  held  that  the  liability  of  the 
sureties  on  a  bond  given  to  the  sheriff  by  his  deputy  is  not  discharged  by  the  sheriff's 
receiving  a  new  bond  from  the  deputy  and  continuing  him  in  office  after  his 
resignation,  without  making  a  new  appointment  or  the  deputy  taking  the  oath 
of  office  anew;^^  and  under  a  statute  providing  for  the  discharge  of  sureties  on 
official  bonds  after  the  giving  of  a  new  bond  as  is  therein  provided  for,  the  sureties 
on  a  sheriff's  official  bond  are  not  released  by  the  erasure  of  their  names  and  the 
substitution  of  the  names  of  others  by  direction  of  the  board  of  supervisors.^^ 

f.  Giving  Additional  Bond  Not  Required  by  Statute.  The  fact  that  an  officer 
gives  a  voluntary  bond  in  addition  to  the  official  bond  required  by  statute  does 


28.  Adams  t*.  Gould,  8  Me.  438. 

29.  Towns  v.  Stephens,  9  Ga.  585,  holding 
that  this  was  especially  true  where  one  of 
such  justices  was  a  coobligor  on  the  first 
bond. 

30.  Bruner  v.  Bryan,  50  Ala.  522. 

Prerequisites  to  discharge. —  Under  a  stat- 
ute providing  that  upon  petition  to  the 
county  court  by  the  sureties  of  a  sheriff,  and 
it  appearing  to  the  court  that  a  certain  notice 
has  been  given  and  that  such  sureties  are  in 
danger  of  sustaining  damages  by  the  neglect 
or  misconduct  of  the  sheriff,  the  court  shall 
require  the  sheriff  to  give  other  and  sufficient 
sureties  in  the  place  of  the  persons  applying 
to  be  discharged,  and  upon  his  failure  to  do 
so  shall  suspend  him  from  office,  and  in  either 
case  the  petitioners  shall  be  discharged  from 
all  further  liability,  the  court  has  no  power 
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to  discharge  the  sureties  of  a  sheriff  without 
previously  taking  other  sureties  or  by  their 
judgment  depriving  the  sheriff  of  his  office. 
McGhee  v.  Anderson^  11  Humphr.  (Tenn.) 
595. 

31.  Lemon  v.  Peck,  13  B.  Mon.  (Ky.)  393, 
holding  that  the  officer  must  have  reasonable 
notice  of  not  less  than  ten  days. 

32.  Lemon  v.  Peck,  13  B.  Mon.  (Ky.)  393. 

33.  Lemon  v.  Peck,  13  B.  Mon.  (Ky.)  393.' 

34.  Lemon  v.  Peck,  13  B.  Mon.  (Ky.)  393. 

35.  Lemon  V.  Peck,  13  B.  Mon.  (Ky.)  393. 

36.  Lemon  v.  Peck,  13  B.  Mon.  (Ky.)  393. 

37.  Lockwood  v.  Penn,  22  La.  Ann.  29. 

38.  People  v.  Compher,  14  111.  447. 

39.  New  bond  after  notice  of  withdrawal 
by  sureties  of  deputy  see  infra,  X,  C,  18. 

40.  Gilbert  v.  Luce,  11  Barb.  (N.  Y.)  91. 

41.  State  V.  Matthews,  57  Miss.  1. 
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not  release  the  sureties  on  the  official  bond/^  even  with  respect  to  the  particular 
defaults  to  which  the  additional  bond  relates.*^ 

g.  Forfeiture  of  Office.  The  sureties  on  an  official  bond  are  not  relieved 
from  liability  for  the  officer's  failure  to  pay  over  money  collected  by  him  by  the 
fact  that  he  has  forfeited  his  office.^* 

h.  Change  in  Law.  Where  after  the  execution  of  a  sheriff's  bond  the  law  is 
changed  with  respect  to  the  duties  and  obhgations  of  the  office,  so  as  to  increase 
the  risk  of  the  sureties,  such  change  operates  to  release  them;  but  the  mere 
enactment  of  a  new  law  concerning  sheriffs  does  not  release  the  sureties  in  a  bond 
previously  given  unless  the  change  operates  to  their  prejudice. 

i.  Release  From  Liability  For  Particular  Defaults.  A  voluntary  dismissal  of 
a  suit  by  plaintiff  is  a  discharge  of  the  sureties  of  the  officer  who  served  the  process 
for  any  irregularities  by  him  in  his  proceedings,  even  though  the  motion  to  dismiss 
was  made  by  plaintiff  on  account  of  those  irregularities:  and  where  after  a 
constable  collected  money  on  an  execution  plaintiff  told  him  he  might  keep  it 
for  a  considerable  time,  the  sureties  on  his  official  bond  were  discharged  from 
liability  therefor.^^  Where  the  sheriff  and  execution  plaintiff,  after  an  order  to 
the  sheriff  to  make  a  levy,  consulted  counsel  and  were  advised  not  to  make  it,  but 
to  proceed  on  another  fieri  facias  already  levied,  and  the  sheriff  understood  that 
the  order  to  make  such  levy  was  withdrawn,  he  and  his  sureties  were  relieved 
from  liability  for  his  failure  to  levy.*^  A  judgment  against  a  sheriff,  on  a  rule 
to  pay  over  money,  is  not  satisfaction,  and  is  no  discharge  of  the  sureties  on  his 
bond  until  it  is  paid;  nor  are  the  sureties  discharged  by  the  issuance  of  an  execu- 
tion upon  an  order  absolute  against  the  sheriff,  although  such  execution  is  irregular 
and  void,  the  proper  remedy  being  an  attachment.^^  The  mere  fact  that  plaintiff 
in  an  execution  has  made  application  to  the  court  for  an  erroneous  order  for  the 
sale  of  property  does  not  make  the  sheriff  executing  such  order  the  agent  of  plaintiff 
therein,  so  as  to  relieve  the  sureties  on  his  official  bond  of  their  hability.^-  The 
sureties  are  not  released  from  liability  for  money  paid  the  sheriff  by  the  county 
board  for  a  reported  deficit  in  his  compensation,  when  such  deficit  was  made 
to  appear  by  his  failure  to  report  to  the  board  all  the  earnings  of  his  office,  and  by 
the  fact  that  the  members  of  the  county  board  were  guilty  of  gross  negligence  in 
not  investigating  the  sheriff's  accounts  and  ascertaining  the  amount  of  his  earn- 
ings.^^  Where  a  sheriff,  having  a  defendant  in  custody,  discharges  him  on  receiv- 
ing a  deposit  of  certain  claims  in  the  hands  of  the  prisoner  as  security,  the  fact 
that  plaintiff's  attorney  consented  to  the  release  does  not  reheve  the  sheriff's 
sureties  of  liability,  where  it  appears  that  the  attorney's  consent  was  based  on 
the  sheriff's  liability.^* 

18.  Withdrawal  of  Sureties.  In  the  absence  of  any  statute  so  providing 
the  surety  of  a  deputy  cannot  discharge  himself  from  habihty  on  his  bond  by  giving 


42.  Sheeley  V.  Wiggs,  32  Mo.  398. 

43.  State  V.  Mattliews,  57  Miss.  1,  holding 
that  where  a  sheriff  is  ex  officio  tax  collector 
the  sureties  on  his  official  bond  as  sheriff  are 
liable  for  his  default  as  tax  collector,  al- 
though he  has  also  given  a  tax  collector's 
bond  which  is  not  required  by  statute.  For 
rule  where  special  bond  as  collector  of  taxes 
required  see  infra,  X,  D,  10. 

44.  State  v.  Muir,  20  Mo.  303,  so  holding 
in  the  case  of  a  constable  who  had  forfeited 
his  office  by  removing  from  the  state, 

45.  Roman  v.  Peters,  2  Rob.  (La.)  470,  38 
Am.  Dec.  222;  White  v.  East  Saginaw,  43 
Mich.  567,  6  N.  W.  86. 

46.  People  V.  Leet,  13  111.  261,  holding  that 
where  the  law  under  which  a  Ixnid  was  given 
was  repealed,  but  all  the  material  provisions 
of  the  old  law  were  incorporated  into  the 


new,  and  tiie  duties  of  the  slieriff  wore  not 
changed  or  enlarged,  the  i'hangi>  in  the  law- 
did  not  have  the  elVect  to  ipso  facto  exonerate 
tlie  sureties  cn  tlie  slierilV's  l^oiul  ivoiu  lia- 
bility thereon. 

47.  Richmond  Countv  r.  llarr.  Dudlev  <0a.) 
32. 

48.  Wells  r.  Cant.  4  Yorg.  (Toun.)  401. 
Compare  McXair^■  r.  Marshall.  7  lluiniihr. 
(Tenn.)  22!). 

49.  Siuitli  V.  r>anks,  60  On.  642. 

50.  Towns  r.  lliol<s.  6  Ga.  239. 

51.  Towns  /•.  11  irks.  6  (Ja.  2;?!1. 

52.  Rollins  r.  Slate,  li?  .Mo.  t;?7.  ."^3  Am. 
Dec.  ir,l. 

53.  People  r.  l-oster,  133  111.  4!>6.  23  X.  E. 
61.-). 

54.  Treasurers  V.  McDowell.  1  Hill  (S.  C.) 
184,  2G  Am.  Doc.  166. 
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notice  to  the  sheriff  that  he  will  no  longer  be  bound  for  the  deputy,^^  or  by  giving 
notice  to  the  sheriff  of  the  deputy's  unfitness  for  office  and  requesting  his  removal.^^ 
The  statutes,  however,  sometimes  allow  the  surety  of  a  deputy  to  withdraw  by 
serving  upon  the  sheriff  a  notice  that  he  will  not  be  further  bound  but  such  a 
notice  does  not  operate  to  discharge  the  surety  until  a  reasonable  time  has  elapsed, 
sufficient  to  enable  the  sheriff  to  give  notice  to  the  deputy  and  the  other  sureties 
and  to  permit  a  new  bond  to  be  given.^^  When  a  new  bond  is  given  and  accepted, 
the  sureties  on  the  old  bond  are  discharged. 

19.  Estoppel  of  Sureties  to  Deny  Official  Character  of  Principal.  The 
execution  of  the  official  bond  of  a  sheriff  or  constable  estops  the  sureties  to  deny 
the  official  character  of  their  principal. 

20.  Lien  Arising  From  Bond.  Under  some  statutes  the  execution  of  a  sheriff's 
official  bond  creates  a  lien,*^^  having  its  inception  at  the  date  of  the  bond  or  of 
its  registry,  upon  the  real  estate  of  the  sheriff,  whether  owned  by  him  at  the 
time  of  the  execution  of  the  bond,^^  or  subsequently  acquired. And  where  a 
judgment  is  obtained  against  the  sheriff  and  his  sureties  there  is  a  lien  upon  all 
of  the  estate  of  the  judgment  defendants  from  the  time  of  the  commencement  of 
the  action.®^    This  lien  operates  for  the  protection  of  private  individuals  who  may 


55.  McGehee  'C.  Gewin,  25  Ala.  176;  Bar- 
nard V.  Darling,  11  Wend.  (N.  Y.)  28. 

56.  Crane  v.  Newell,  2  Pick.  (Mass.)  612, 
13  Am.  Dec.  461. 

57.  Reilly  f.  Dodge,  131  N.  Y.  153,  29 
N.  E.  1011  [affirming  59  N.  Y.  Super.  Ct. 
199,  14  N.  Y.  Suppl.  129]. 

Service  of  such  notice  by  leaving  it  at  the 
sheriff's  office  with  the  person  in  charge  is 
not  sufficient,  although  a  notice  so  served  be- 
comes operative  when  it  comes  to  the  knowl- 
edge of  the  sheriif.  Reilly  v.  Dodge,  131 
N.  Y.  153,  29  N.  E.  1011  [affirming  59  N.  Y. 
Super.  Ct.  199,  14  N.  Y.  Suppl.  129]. 

58.  Reilly  v.  Dodge,  131  N.  Y.  153,  29 
N.  E.  1011  [affirming  59  N.  Y.  Super.  Ct. 
199,  14  N.  Y.  Suppl.  129]. 

One  month  after  notice  of  withdrawal  by 
a  surety  on  a  deputy  sheriff's  bond  is  not,  as 
matter  of  law,  an  unreasonable  length  of  time 
to  allow  a  sheriff  in  which  to  secure  a  new 
bond.  Reilly  v.  Dodge,  131  N.  Y.  153,  29 
N.  E.  1011  [affirming  59  N.  Y.  Super.  Ct. 
199,  14  N.  Y.  Suppl.  129]. 

59.  Reilly  v.  Dodge,  59  N.  Y.  Super.  Ct. 
199,  14  N.  Y.  Suppl.  129  [affirmed  in  131 
N.  Y.  153,  29  N.  E.  1011]. 

60.  Estoppel  generally  see  Estoppel,  16 
Cyc.  671. 

61.  Alabama. —  JMcWhorter  V.  IMcGehee,  1 
Stew.  546. 

Arkansas. —  State  v.  Swigart,  22  Ark.  528. 

ZZZiwois.— Shaw  f.  Havekluft,  21  111.  127 
[following  Green  v.  Wardwell,  17  111.  278] ; 
Foster  v.  People,  121  111.  App.  165. 

2^ew;  Yor/c— Hall  v.  Luther,  13  Wend.  491. 

Pennsylvania. —  Musselman  v.  Com.,  7  Pa. 
St.  240,  holding  that  the  sureties  cannot  take 
advantage  of  the  neglect  of  the  court  to  swear 
the  constable  or  to  approve  his  bond. 

Tennessee. —  State  v.  Clark,  1  Head  369, 
holding  that  where  one  was  elected  constable 
to  fill  a  vacancy,  and  gave  bond  and  was 
qualified  according  to  law,  and  at  a  subse- 
quent regular  election,  within  the  term  for 
which  he  had  been  elected,  was  a  successful 
candidate  for  the  same  office,  and  gave  new 
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bond,  and  was  again  qualified,  the  sureties 
on  the  new  bond  could  not  set  up  the  in- 
validity of  the  second  election. 

Virginia. —  IMontieth  v.  Com.,  15  Gratt. 
172. 

62.  Lien  generally  see  Liens,  25  Cyc.  655. 

63.  Hall  V.  Com.,  8  Bush  (Ky.)  378;  Gale's 
Succession,  30  La.  Ann.  351;  Fluker  v.  Bobo, 
11  La.  Ann.  609  [followed  in  David's  Suc- 
cession, 14  La.  Ann.  730]  ;  In  re  MoKenzey's 
Appropriation,  3  Pa.  St.  156;  Miller  V.  Com., 

5  Watts  &  S.  (Pa.)  488;  Snyder  v.  Com., 
3  Penr.  &  W.  (Pa.)  286. 

Where  the  bond  is  invalid  as  a  statutory 
bond,  because  executed  in  the  month  of  June, 
when  the  law  requires  it  to  be  executed  in 
the  preceding  January  or  February,  its  exe- 
cution creates  no  lien  on  the  estate  of  the 
sheriff.    Hall  v.  Com.,  8  Bush  (Ky.)  378. 

Statute  not  applicable  to  bond  executed 
before  its  passage. —  Miller  v.  Com.,  5  Watts 

6  S.  (Pa.)  488. 

64.  Hall  V.  Com.,  8  Bush  (Ky.)  378. 

65.  Gale's  Succession,  30  La.  Ann.  351; 
Fluker  v.  Bobo,  11  La.  Ann.  609  [followed 
in  David's  Succession,  14  La.  Ann.  730]. 

66.  Hall  V.  Com.,  8  Bush  (Ky.)  378;  In  re 
McKenzey's  Appropriation,  3  Pa.  St.  156 
(holding  that  the  recognizance  of  a  sheriff 
and  his  sureties,  taken  pursuant  to  the  pro- 
visions of  the  act  of  April  13,  1834,  is  a  lien 
on  their  lands  as  well  as  on  their  goods  and 
chattels);  Miller  v.  Com.,  5  Watts  &  S.  (Pa.) 
488;  Snyder  v.  Com.,  3  Penr.  &  W.  (Pa.) 
286. 

67.  Hall  V.  Com.,  8  Bush  (Ky.)  378. 

68.  Hall  V.  Com.,  8  Bush  (Ky.)  378. 
The  recognizance  of  a  sheriff  binds  all  his 

real  estate  and  that  of  his  sureties  in  the 
same  county  as  effectually  as  a  judgment  of 
a  court  of  record.  In  re  Morris,  4  Pa.  St. 
162. 

69.  Hall  V.  Com.,  8  Bush  (Ky.)  378.  See 

also  Norton  v.  Mulligan,  4  Strobh.  (S.  C.) 
355,  holding  that  a  judgment  in  favor  of  the 
state  on  a  sheriff's  bond  was  a  lien  on  the 
sheriff's  property  for  all  prior  and  subsequent 


SHEBIFFS  AND  CONSTABLES      [35  Cye.]  1917 


be  injured  by  the  acts  of  the  sheriff  as  well  as  the  state. '^^  The  lien  does  not  expire 
with  the  sheriff's  term  of  office,  but  continues  until  the  sheriff  obtains  his  quietus 
for  all  the  revenues  and  public  dues  for  which  he  is  bound. '^^  It  has  been  held 
that  the  legal  mortgage  on  a  sheriff's  property,  resulting  from  the  registry  of  his 
official  bond,  is  extinguished  by  prescription,  unless  reinscribed  within  ten  years 
from  the  date  of  said  registry;  but  in  another  jurisdiction  it  has  been  asserted 
that  the  lien  of  the  official  recognizance  of  a  sheriff  is  unlimited  both  in  duration 
and  extent. 

21.  Effect  of  Action  Against  Sheriff.  The  fact  that  a  person  injured  by  the 
official  misconduct  or  default  of  a  sheriff  has  brought  an  action  directly  against 
the  officer  therefor  does  not  bar  another  action  on  the  official  bond  for  the  same 
cause,  whether  the  judgment  in  the  action  against  the  officer  alone  has  been  in 
favor  of  plaintiff    or  defendant. 

D.  Liability  as  to  Particular  Matters  —  l.  General  Rule.  The  general 
rule  is  that  the  bond  of  a  sheriff  or  constable  is  answerable  for  any  official  mis- 
conduct or  neglect  on  his  part;  but  as  the  liability  of  the  sureties  is  limited  by 
the  terms  of  the  bond/^  the  fact  that  a  sheriff  may  have  subjected  himself  to  a 
personal  liability  does  not  necessarily  give  rise  to  a  hability  upon  his  bond.'^^ 


breaches  of  his  bond,  giving  a  subsequent  as- 
sessment priority  over  an  individual  creditor's 
judgment. 

70.  Fluker  v.  Bobo,  11  La.  Ann.  609  [fol- 
loived  in  David's  Succession,  14  La.  Ann. 
730]. 

71.  Fluker  v.  Bobo,  11  La.  Ann.  609  If  al- 
lowed in  David's  Succession,  14  La.  Ann. 
730]. 

72.  Hall  V.  Com.,  8  Bush  (Ky.)  378. 

73.  Gale's  Succession,  30  La.  Ann.  351. 

74.  Snyder  v.  Com.,  3  Penr.  &  W.  (Pa.) 
286. 

75.  Carmack  v.  Com.,  5  Binn.  (Pa.)  184 

(holding  that  the  recovery  of  a  judgment  in 
trover  against  the  sheriff  for  the  taking  of 
the  property  of  another  person  in  an  action 
against  another  is  not  a  bar  to  an  action  on 
his  official  bond  for  the  same  cause)  ;  Com. 
V.  Lelar,  1  Phila.  (Pa.)  336  (holding  that 
a  recovery  against  a  sherifT,  in  an  action  on 
the  case  for  a  false  return,  does  not  bar  an 
action  on  his  official  bond  for  the  same 
cause)  ;  State  v.  Cason,  11  S.  C.  392  (hold- 
ing that  a  judgment  against  a  sheriff  recov- 
ered after  the  expiration  of  his  term  for 
moneys  received  while  in  office  does  not  bar 
a  subsequent  action  on  the  official  bond,  al- 
leging breaches  generally,  and  setting  forth 
a  recovery  of  the  judgment  above  referred  to 
and  the  sheriff's  failure  to  pay  the  same). 

76.  State  v.  Goettie,  7  Rich.  (S.  C.)  126, 
holding  that  a  judgment  for  defendant  in 
proceedings,  under  tlie  statute,  to  recover  of 
the  sheriff  five  per  cent  per  month  on  money 
collected  by  him  and  not  paid  over  does  not 
bar  an  action  on  the  sheriff's  bond  for  the 
money  actually  received. 

77.  California. —  Van  Pelt  V.  Littler,  14 
Cal.  194. 

Illinois. —  People  V.  Robinson,  89  111,  1.59. 

Kentucky. —  Tudor  V.  Lewis,  3  Mete.  378. 

Louisiana. — Smith  v.  Dulion,  113  La.  882, 
37  So.  864. 

Massachusetts. —  Austin  r.  French,  7  Mete. 
126,  holding  tliat  where  the  condition  of  a 
bond  given  to  a  sheriff  by  his  deputy  was 


that  said  deputy  "  shall  keep  a  fair  register, 
or  registers,  of  all  warrants,  summonses,  writs 
and  precepts,  that  may  come  to  his  hands  as 
a  deputy  sheriff,  and  of  his  doings  and  fees 
thereon,  in  such  fit  and  concise  manner  as  the 
said  A.  (the  sheriff)  shall  order,  and  subject 
to  his  inspection,"  etc.,  "  and  shall  annually 
(in  certain  months  named)  furnish  said  A. 
with  a  true  copy  of  the  said  register  or  reg- 
isters," the  sheriff's  order  in  what  manner 
the  register  should  be  kept  was  not  a  condi- 
tion precedent,  and  that  the  deputy  was 
bound,  although  no  such  order  was  given, 
to  keep  a  register  in  some  convenient  form 
which  would  exhibit  a  correct  statement  of 
all  processes  committed  to  him,  and  of  his 
doings  and  fees  thereon,  and  that  his  omis- 
sion to  keep  such  full  and  accurate  register 
was  a  breach  of  said  condition. 

Missouri. — ■  State  v.  Griffith,  63  Mo.  545. 

Nebraska. — •  Huddleson  r.  Polk,  70  Xebr. 
483,  97  N.  W.  624  (holding  that  the  sureties 
on  the  official  bond  of  a  sheriff  are  liable  for 
his  misconduct,  when  acting  as  assignee,  under 
the  direct  provisions  of  'Comj).  St.  (1899) 
c.  6,  §  7)  ;  Kendall  Aleshiro,  28  Xebr.  707, 
45  N.  W.  167;  Kopplekom  r.  Huffman.  12 
Nebr.  95,  10  X.  W.  577. 

New  York. —  Flack  v.  Brassel,  1  X.  Y.  App. 
Div.  538,  37  X.  Y.  Suppl.  578  [affirmed  in 
153  X.  Y.  621,  47  X.  E.  807]  ;  lVoi)ie  r. 
Brush,  6  Wend.  454. 

i^ouih  Carolina. —  ]\lahinev  l^ucknor.  2 
McMull.  323. 

Texas. —  jVlorgan  r.  Oliver.  ((Mv.  App. 
1904)  80  S.  W.  Ill  rrrr<'/-.s-.  (/ on  othiM- grounds 
in  98  Tex.  218,  82  S.  W.  102S]. 

Virginia. —  Suiitli  v.  Hutclier,  28  (iratt. 
144. 

WasJiington. — ^1;ii,mius  r.\\oo\cr\\  I  t  Wash. 
43,  44  Pae.  130. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stabU's,"  §  354. 

78.  See  supra,  X,  C,  L 

79.  See  Brown  r.  .AIosolv,  11  Sm.  v!c  M. 
(IMiss.)  354:  Com.  r.  Hoffman.  74  Pa.  St. 
105. 

[X,  D,  1] 
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2.  Defaults  in  Respect  to  Execution  of  Process  —  a.  Failure  to  Serve  or 
Execute  Process.  An  officer's  failure  to  serve  process  or  to  levy  an  attachment 
or  execution     constitutes  a  breach  of  his  official  bond. 

b.  Delay  in  Executing  Process.  An  unreasonable  delay  in  executing  process 
placed  in  his  hands  may  constitute  a  breach  of  the  officer's  bond.^^ 

e.  Improperly  Staying  Execution.  Where  the  statute  provides  that,  whenever 
any  goods  and  chattels  liable  for  the  payment  of  rent  shall  be  seized  in  execution, 
the  proceedings  on  such  execution  shall  not  be  stayed  by  plaintiff  therein  without 
the  consent  of  the  landlord,  a  sheriff  who  returns  an  execution  stayed  after  notice 
of  the  landlord's  claim  and  without  the  consent  of  the  latter  is  liable  therefor  on 
his  official  bond.^^ 

d.  Giving  Preference  to  Junior  Writ.  An  officer  who  gives  preference  to  a 
junior  execution  instead  of  levying  first  under  the  writ  which  first  came  to  his 
hands  is  liable  on  his  official  bond  to  the  senior  execution  creditor.^''  And  it  has 
also  been  held  that  there  was  a  breach  of  a  constable's  official  bond  where  he,  at 
different  times,  levied  a  number  of  writs  in  his  hands  without  regard  to,  or  mention 
of,  an  intermediate  levy  made  by  a  sheriff,  and  such  intermediate  levy  was,  in  con- 
sequence, ignored  in  the  application  of  the  proceeds  of  the  property  by  the  successor 
in  office  of  such  constable. 

e.  Insufficient  Levy.  There  is  a  breach  of  an  officer's  bond  when  he  makes 
an  insufficient  levy,  although  there  is  enough  property  of  the  debtor  available  at 
the  time  to  satisfy  the  entire  debt.^® 


80.  Ivey      Colquitt,  63  Ga.  509. 

Facts  amounting  to  negligence. —  Where  a 
debtor  resided  in  one  county,  and  had  places 
of  business  in  two  other  counties  adjoining, 
and  a  sheriff",  having  a  warrant  to  serve  on 
him  for  the  collection  of  a  claim,  went  three 
times  during  three  months  to  such  residence, 
at  the  end  of  which  time  the  debtor  became 
insolvent,  and  it  appeared  that  the  debtor  was 
usually  absent  from  home  during  such  time, 
but  it  did  not  appear  that  the  sheriff  made 
any  effort  to  find  him,  except  the  three  visits 
stated,  and  no  process  was  ever  executed, 
or  other  means  used  to  collect  the  debt  for  a 
period  of  nearly  three  months,  the  sheriff  was 
guilty  of  such  laches  as  to  render  him  and  his 
sureties  liable  on  his  official  bond.  McLean 
v.  Buchanan,  53  N.  C.  444. 

81.  Alabama. —  Abbott  v.  Gillespy,  75  Ala. 
180;  Couch  v.  Atkinson,  32  Ala.  633. 

Arkansas. —  MeKinney  v.  Blakely,  87  Ark. 
405,  112  S.  W.  976;  State  v.  Crow,  11  Ark. 
642;  Lawson  v.  State,  10  Ark.  28,  50  Am. 
Dec.  238 ;  Faulkner  v.  State,  9  Ark.  14. 

Kentucky. —  Com.  v.  O'CuU,  7  J.  J.  Marsh. 
149,  23  Am.  Dec.  393;  Com.  v.  Begley,  66 
S.  W.  754,  23  Ky.  L.  Rep.  1985.  See  also 
Demint  v.  Thompson,  80  Ky.  255. 

Louisiana. —  Marshall  v.  Simpson,  13  La. 
Ann.  437. 

Michigan. —  People  V.  Dumpley,  2  Mich. 
N.  P.  197. 

Missouri. —  State  v.  Cave,  49  Mo.  129. 

New  Jersey. —  State  v.  Roberts,  12  N.  J.  L. 
114,  21  Am,  Dec.  62,  holding  that  where  an 
execution  remains  in  the  hands  of  a  sheriff 
wholly  unexecuted  until  by  a  new  election 
he  is  a.gain  charged  with  the  office,  an  omis- 
sion to  execute  it  will  constitute  a  breach 
of  his  official  bond. 

New  York. —  Freeland  v.  Akers,  5  Misc. 
528,  25  N.  Y.  SuppL  986. 

[X,  D,  2.  a] 


Oregon. — Habersham  V.  Sears,  11  Oreg.  431, 
5  Pac.  208,  50  Am.  Rep.  481. 

Virginia. —  O'Bannon  v.  Saunders,  24  Gratt. 
138 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  359. 

Failure  to  levy  on  the  property  of  replevin 
bail  will  not  support  an  action  on  the  sheriff's 
bond  when  the  undertaking  of  the  replevin 
bail  is  void.    Hougland  v.  State,  43  Ind.  537. 

A  demand  for  the  making  of  a  levy  is 
necessary  to  render  the  sheriff  and  his  sure- 
ties liable  for  a  failure  to  levy.  Lyendecker 
V.  Martin,  38  Tex.  287. 

82.  State  v.  Porter,  1  Harr.  (Del.)  126; 
Springett  v.  Colerick,  67  Mich.  362,  34  N.  W. 
683.  See  also  Whitney  v.  Butterfield,  13  Cal. 
335,  73  Am.  Dec.  584. 

Delay  held  not  unreasonable. —  Where  an 
execution  sued  out  December  15,  was  on  the 
same  day  placed  in  the  sheriff's  hands  with 
no  particular  instructions,  and  he  made  no 
levy  until  December  22,  when  he  found  that 
the  debtor  had  made  an  assignment  on  the 
preceding  day,  this  delay  alone  would  not 
make  the  sheriff  liable  on  his  bond.  State 
V.  Leland,  82  Mo.  260.  See  also  Whitney  v. 
Butterfield,  13  Cal.  335,  73  Am.  Dec.  584. 

83.  Borlin  v.  Com.,  110  Pa.  St.  454,  1 
Atl.  404. 

84.  Com.  V.  Straton,  7  J.  J.  Marsh.  (Ky.) 

90  (holding  that  where  an  officer,  who  holds 
an  elder  and  a  junior  execution  in  his  hands, 
levies  the  junior  execution  first,  and  thus 
exhausts  the  property,  and  by  reason  thereof 
the  elder  execution  is  satisfied  out  of  the 
estate  of  the  surety  of  defendant  in  the 
elder  execution,  the  officer  is  liable  to  a  suit 
on  his  official  bond  in  behalf  of  the  surety)  ; 
Boddie  v.  Vick,  25  N.  C.  488. 

85.  State  v.  Curran,  45  Mo.  App.  142. 

86.  Com.  V.  Lightfoot,  7  B.  Mon.  (Ky.) 
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f.  Particular  Matters  Affecting  Liability —  (i)  Validity  of  Process.  The 
fact  that  process  is  irregular  does  not  preclude  liability  on  the  bond  for  the  officer's 
failure  to  execute  it  where  such  process  is  not  void/^  but  the  bond  cannot 
be  held  to  respond  for  the  officer's  failure  to  execute  process  which  is  void  on 
its  face.^^ 

(ii)  Existence  or  Validity  of  Judgment  on  Which  Process  Based. 
An  officer's  failure  to  execute  final  process  is  none  the  less  a  breach  of  his  bond 
because  of  irregularities  in  the  judgment  on  which  such  process  is  based,  where  the 
judgment  is  not  void;  but  a  plea  denying  the  existence  of  such  a  judgment  as 
the  one  on  which  it  is  alleged  the  execution  issued  presents  a  sufficient  defense. 

(ill)  Authority  to  Execute  Process.  Where  a  sheriff  has  no  legal 
authority  to  serve  or  execute  process  delivered  to  him  his  failure  to  do  so  cannot 
constitute  a  breach  of  his  bond.^^ 

(iv)  Duty  to  Execute  Process.  Under  a  statute  providing  that  execu- 
tions on  judgments  by  justices  of  the  peace  "shall  be  directed  to  the  constable  of 
the  ward,  district  or  township  where  the  defendant  resides,  or  the  next  constable 
most  convenient  to  the  defendant,"  it  has  been  held  that  the  refusal  of  a  constable 
to  levy  an  execution  which  should  not  under  such  statute  be  directed  to  him 
furnished  no  cause  of  action  on  his  bond.^^ 

(v)  Liability  of  Property  to  Seizure  —  (a)  In  General.  A  sheriff's 
failure  to  levy  on  property  which  he  cannot  lawfully  seize  under  the  process  in 
his  hands  cannot  constitute  a  breach  of  his  bond.^^ 

(b)  Exemption  of  Property.  A  failure  to  levy  on  exempt  property  cannot 
constitute  a  breach  of  the  officer's  official  bond,^*  but  a  mistaken  belief  of  the  officer 
that  the  property  was  exempted  will  not  relieve  his  sureties. 

(c)  Ownership  of  Property.  A  mere  suspicion  that  there  might  be  some 
difficulty  with  regard  to  the  title  to  property  pointed  out  does  not  relieve  the  sheriff 
from  liability  on  his  official  bond  for  refusing  to  seize  it  under  an  execution;  ^® 
but  in  an  action  for  failure  to  levy  on  property  after  being  indemnified,  it  may  be 


298;  Sutherland  V.  McKinney,  10  N.  Y. 
Suppl.  876,  18  N.  Y.  Civ.  Proc.  216. 

87.  Couch  V.  Atkinson,  32  Ala.  633;  Com. 
V.  O'Cull,  7  J.  J.  Marsh.  (Ky.)  149,  23  Am. 
Dec.  393. 

Irregularity  of  process  may  be  shown  in 
mitigation  of  damages.—  Com.  v.  O'Cull,  7 
J.  J.  Marsh,  (Ky.)  149,  23  Am.  Dec.  393. 

88.  Vogel  V.  People,  37  111.  App.  388  (writ 
issued  by  justice  in  excess  of  his  authority)  ; 
Hawkins  i;.  Com.,  1  T.  B.  Mon.  (Ky.)  144. 

89.  Couch  V.  Atkinson,  32  Ala.  633 ;  People 
V.  Dumpley,  2  Mich.  N.  P.  197. 

Attack  on  judgment  not  permitted. —  In 
an  action  on  a  sheriff's  official  bond  for  re- 
fusing to  execute  a  writ  of  restitution  issu- 
ing on  a  judgment  for  plaintiff  in  ejectment, 
the  defense  that  the  title  on  which  the  judg- 
ment -was  based  was  invalid  cannot  be  made. 
State  V.  Harrington,  44  Mo.  App.  297. 

90.  State  v.  Saddler,  6  Ark.  23'5. 

91.  State  V.  Atkinson,  53  Ark.  98,  13  S.  W. 
415  (holding  that  where  a  special  execution 
is  improperly  issued  to  a  sheriff  after  his 
term  has  expired,  his  failure  to  execute  it 
is  no  breach  of  his  bond)  ;  Dane  v.  Gilniore, 
51  Me.  544. 

92.  Com.  V.  Lentz,  106  Pa.  St.  643. 

93.  State  v.  Marshall,  60  Miss.  486,  13  So. 
668  (holding  that  a  sheriff  is  not  liable  on 
his  bond  for  failing  to  levy  an  attaehnient 
against  a  corporation  on  the  individual  prop- 
erty of  natural  persons  composing  it,  oven 


though  it  afterward  turns  out  that  the  in- 
dividuals were  liable  as  partners,  owing  to 
a  defective  organization  of  the  corporation)  ; 
State  V.  Boothe,  68  Mo.  546  (holding  that 
where  personal  property  was  seized  by  the 
sheriff  under  an  attachment,  and,  being  perish- 
able, was  sold  and  the  proceeds  deposited  in 
a  bank  to  the  sheriff's  general  account,  and 
the  attachment  was  afterward  dissolved  and 
execution  issued  for  the  amount  of  tlie  debt, 
which  was  delivered  to  the  sheriff,  who  was 
directed  to  levy  the  same  on  the  money  in 
his  hands,  the  sheriff  was  not  liable  on  his 
official  bond  for  refusal  to  comply  witli  such 
directions,  as  such  money  was  not  seizable 
under  the  execution). 

94.  State  v.  Harper,  120  Ind.  23,  22  X.  E. 
80;  Redus  v.  State,  54  Miss.  712. 

95.  Abbott  r.  Cillespy,  75  Ala.  180.  See 
also  Sage  v.  Dickinson.  33  (^ratt.  (\':\.)  '.UU. 

A  sheriff  and  his  sureties  may  be  held 
liable  for  his  refusal  to  levy  on  a  home- 
stead, as  dircc'tcci  by  an  oxocntimi  crodiloi, 
whore  the  iunnostoad  was  liable  to  tlio  debt 
on  which  the  execution  issued,  although  at 
the  time  of  such  refusal  the  law  as  es- 
tablished by  decisions  of  the  state  C(nirts 
was  that  the  liomestead  was  not  liable, 
the  supreme  court  of  the  I'nitod  States  hav- 
ing suI)S(\|uontly  reversed  such  hoKling  and 
established  as  the  law  that  the  homestead 
was  liable.    Sniitli       Han4^s.  60  Ca.  642. 

96.  Marshall  r.  Simpson.  l.S  Ui.  Ann.  437. 
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shown  in  mitigation  of  damages  that  the  property  belonged  to  a  person  other  than 
the  execution  defendant  and  was  therefore  not  subject  to  levy.^^ 

(vi)  Prior  Liens  on  Property.  A  sheriff  is  not  reheved  from  habihty  on 
his  official  bond  for  refusing  to  levy  on  a  particular  lot  of  land  by  the  fact  that  the 
land  was  subject  to  mortgage,  and  therefore  the  levy  might  have  been  valueless. 

(vii)  Prior  Writs  Against  Same  Defendant.  A  sheriff  is  not  relieved 
from  liability  on  his  official  bond  for  failure  to  levy  an  execution  by  the  fact  that 
he  had  a  prior  execution  against  the  same  defendant  in  his  hands,  unless  it  was 
actually  levied;  and  it  has  been  held  that  where  a  sheriff  holds  property  under 
an  attachment,  and  another  writ  is  placed  in  his  hands,  it  is  his  duty  to  execute 
the  process  subject  to  the  prior  attachment,  and  he  will  be  liable  on  his  bond  for 
a  failure  so  to  do. ^ 

(viii)  Insolvency  of  Defendant  in  Process.  An  officer  is  not  Hable 
on  his  official  bond  for  failing  to  levy  an  execution,  where  it  appears  that  at  the 
time  he  received  the  execution,  and  continuously  thereafter  during  his  term  of 
office,  the  execution  debtor  was  insolvent ;  ^  but  the  mere  fact  that  the  debtor  is 
reputed  to  be  insolvent  will  not  release  the  officer  from  liability  on  his  official 
bond  for  failure  to  use  due  diligence  in  endeavoring  to  collect  the  debt.^ 

(ix)  Depreciation  of  Property.  Where  a  sheriff  levies  on  sufficient 
property  to  satisfy  an  execution,  but  before  he  can  sell  the  same  the  property 
depreciates  in  value  by  reason  of  casualties  over  which  he  has  no  control,  and  fails 
to  sell  for  enough  to  satisfy  the  execution,  he  is  not  responsible  on  his  official 
bond  as  for  an  insufficient  levy.* 

(x)  Lack  of  Indemnity.  Where  a  sheriff  has  begun  to  execute  a  writ 
without  requiring  indemnity  and  has  so  proceeded  as  to  incur  a  liability  to  plain- 
tiff, he  cannot  escape  liability  on  his  official  bond  for  neglect  to  fully  execute  the 
writ  because  of  the  want  of  indemnity.^ 

(xi)  Levy  ON  Sufficient  Property.  A  sheriff  is  not  hable  on  his  official 
bond  for  failure  to  levy  an  execution  on  a  particular  lot  of  land  pointed  out  to  him 
by  the  execution  plaintiff  where  he  levies  on  other  lands  of  defendant  sufficient  to 
satisfy  the  writ.® 

(xii)  Error  of  Judgment.  The  sureties  of  a  sheriff  are  not  liable  as  for 
wilful  misconduct  by  the  sheriff,  where  ohc  act  complained  of  consists  in  a  mere 
error  in  judgment  in  deciding  bona  fide  upon  the  priority  of  executions  in  his  hands.' 

(xiii)  Negligence  of  Plaintiff  or  Attorney.  A  plaintiff's  attorney 
is  not  guilty  of  such  negligence  as  will  prevent  a  recovery  on  a  sheriff's  bond  for 
failure  to  serve  process  on  a  defendant,  because  he  did  not  see  to  it,  by  examining 
the  papers,  that  defendant  was  served.^ 

(xiv)  Impossibility  of  Executing  Process.  The  failure  of  a  sheriff  to 
execute  process  cannot  constitute  a  breach  of  his  bond  where  the  circumstances 
are  such  that  he  could  not  lawfully  execute  it.^ 


97.  Snoddy  v.  Foster,  1  Mete.  (Ky.)  160. 

98.  Lawson  v.  State,  10  Ark.  228,  50  Am. 
Dec.  238. 

99.  Abbott  V.  Gillespy,  7'5  Ala.  180. 

1.  Halpin  v.  Hall,  42  Wis.  176. 

2.  State  V.  Neff,  74  Ind.  146.  See  also 
People  V.  Wiltshire,  9  111.  App.  374. 

3.  Howell  V.  Edwards,  32  N.  C.  242. 

4.  Lawson  v.  State,  10  Ark.  28,  50  Am.  Dec. 
238. 

5.  Com.  V.  Lelar,  1  Phila.  (Pa.)  173.  See 
also  Miller  v.  Com.,  5  Pa.  St.  294. 

6.  Lawson  t'.  State,  10  Ark.  28,  50  Am.  Dec. 
238. 

7.  Bradbury  V:  Adams,  1  U.  C.  Q.  B. 
538. 

8.  Ivey  V.  Colquitt,  63  Ga.  509,  holding 
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that  the  attorney  had  the  right  to  presume 
that  the  officer  had  done  his  duty  and  to 
rely  on  such  presumption. 
9.  Com.  V.  Straub,  35  Pa.  St.  137,  holding 

that  where  to  a  writ  of  restitution  issued 
after  a  judgment  on  a  scire  facias  ad  com- 
putandum  et  rehabendum  terram  against 
plaintiff  in  an  extent,  the  sheriff  returned 
that  he  did  not  find  plaintiff  in  the  extent, 
or  any  person  holding  or  claiming  under 
him,  in  the  possession  of  the  premises,  but 
that  he  found  A  B  and  G  D  in  possession, 
claiming  title  thereto  in  fee  simple,  where- 
fore he  could  not  deliver  possession  to  the 
party  named  in  the  writ,  he  was  not  liable 
on  his  official  bond  for  neglect  to  execute  the 
writ. 
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g.  Extent  of  Liability.  The  general  rule  is  that  the  bond  must  respond  to 
the  extent  of  the  loss  sustained  by  the  complaining  party  by  reason  of  the  officer's 
failure  to  serve  or  execute  process/"  and  prima  facie  the  liability  is  for  the  amount 
of  the  debt  for  the  collection  of  which  the  process  issued. 

3.  Improprieties  in  Connection  With  Execution  of  Process  —  a.  In  General. 
A  recovery  may  be  had  upon  the  official  bond  of  a  sheriff  or  constable  for  official 
misconduct  in  connection  with  the  levy  of  an  execution  even  though  the  act  in 
question  was  malicious. 

b.  Failure  to  Note  Time  of  Receipt  on  Execution.  The  sureties  of  a  sheriff 
may  be  held  liable  for  his  failure  to  note  upon  an  execution  the  time  of  its  delivery 
to  him,  as  required  by  statute/* 

e.  Causing  Unnecessary  Hardship.  Where  an  officer  acts  oppressively  in 
making  a  levy  so  as  to  cause  unnecessary  hardship  to  the  debtor,  this  constitutes 
a  breach  of  his  bond.^^ 

d.  Unnecessary  Levy  on  Property  of  Surety  of  Debtor.  Where  an  officer 
having  an  execution  against  a  judgment  debtor  and  his  replevin  bail  levies  on  a 
sufficiency  of  goods  of  the  principal  debtor  to  satisfy  the  execution,  and  wastes 
them,  and  subsequently  levies  on  and  makes  the  money  demanded  out  of  the 
property  of  the  bail,  the  sureties  of  the  officer  will  be  held  responsible  on  his  official 
bond  to  the  bail/^ 

e.  Breaking  Into  Dwelling.  Where  an  officer  breaks  into  a  dwelling  while 
executing  civil  process  he  is  guilty  of  unlawful  conduct  in  the  actual  discharge 
of  his  duties,  and  is  not  acting  merely  by  color  of  his  office;  and  the  sureties  on  his 
bond  are  therefore  liable  for  his  acts.^^ 

4.  Wrongful  Levy  on  or  Other  Taking  of  Property  —  a.  In  General.  An  officer's 
act  in  seizing  under  process  property  not  subject  to  levy  is  a  breach  of  his  bond.^^ 


10.  Ivey  V.  Colquitt,  63  Ga.  509 ;  Marshall 
V.  Simpson,  13  La.  Ann.  437. 

The  value  of  property  which  might  have 
been  levied  on,  with  interest,  not  exceeding 
the  amount  of  the  debt,  is  the  measure  of  the 
recovery  in  an  action  for  failure  to  make  a 
lev^''  as  required  by  an  execution  plaintiff. 
Redus  V.  State,  54  Miss.  712. 

In  an  action  for  an  insufficient  levy  the 
actual  injury,  and  not  necessarily  the  amount 
of  the  execution,  is  the  measure  of  damages. 
Com.  V.  Liglitfoot,  7  B.  Mon.  (Ky.)  298. 

11.  Dailey  v.  State,  56  Miss.  475;  O'Ban- 
non  V.  Saunders,  24  Gratt.  (Va.)  138. 

12.  Illinois. — ■  Greenberg  v.  People,  125  111. 
App.  626  [affirmed  in  225  111.  174,  80  N.  E. 
100,  116  Am.  St.  Eep.  127,  8  L.  R.  A.  N.  S. 
1223] ;  Cash  V.  People,  32  111.  App.  250. 

Indiana. —  State  v.  Beckner,  132  Ind.  371, 
31  N.  E.  950,  32  Am.  St.  Rep.  257. 

Massachusetts. —  Turner  v.  Sisson,  137 
Mass.  191. 

Nehi^aska. — Huffman  v.  Koppelkom,  8  Nebr. 
344,  1  N.  W.  243. 

Ohio. — Rischer  v.  Meehan,  11  Ohio  Cir.  Ct. 
403,  5  Ohio  Cir.  Dec.  416. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  354,  360. 

If  the  process  is  regular  upon  its  face  the 
bond  must  answer  for  the  sheriffs  acts  there- 
under, although  the  process  is  not  in  fact 
based  upon  the  iudgnient  of  a  competent 
court.    State  r.  Crow,  11  Ark.  642. 

13.  Greenberg  r.  rcoi)le,  125  111.  App.  626 
[affirmed  in  225  111.  174,  80  N.  E.  100,  116 
Am.  St.  Rep.  127,  8  L.  R.  A.  N.  S.  1223]. 
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14.  Chandler  v.  Henry,  90  Ala.  271,  8  So. 
06,  holding  that  under  Code  (1886),  §  3105, 
providing  that  summary  judgment  may  be 
had  against  the  sheriff  and  his  sureties 
"  for  failing  to  indorse  on  an  execution 
the  true  date  of  its  delivery  to  him,  for  ten 
per  cent  of  the  amount  of  the  execution ;  and 
the  officer  is  also  responsible  for  any  injury 
or  loss  which  may  arise  from  such  omission," 
a  judgment  in  summary  proceedings  against 
the  sheriff  and  the  sureties  on  his  official 
bond  for  failing  to  make  such  indorsement 
can  be  for  ten  per  cent  of  the  amount  of  the 
execution  only,  and  not  for  ten  per  cent  of 
the  execution  as  increased  bv  accrued  interest. 

15.  State  r.  Fowler,  88  *Md.  601.  42  Atl. 
201,  71  Am.  St.  Rep.  452,  42  L.  R.  A.  840. 

A  levy  so  grossly  excessive  as  to  be  op- 
pressive is  a  breach  of  the  officers  bond. 
State  r.  Dickman,  124  Mo.  App.  653,  102 
S.  W.  44. 

The  fact  that  property  levied  on  was  in- 
tended for  special  use  in  providing  a  meal 
for  the  execution  defendanl's  Iniarders,  and 
that  it  did  not  realize  on  tlie  sale  the  amount 
it  would  have  brought  to  the  execution  de- 
foridant  if  used  in  his  business,  did  not  of 
itself  show  that  the  levy  was  ojipressive,  so 
as  to  render  the  constable  liable  on  his  offi- 
cial bond.  ColVev  r.  Wilson.  65  Iowa  270.  21 
N.  W.  602. 

16.  State  r.  Drulv.  3  Ind.  431. 

17.  State  r.  Bccknor.  132  Ind.  371,  31 
N.  E.  950,  32  Am.  St.  Rep.  257;  Jewell  t*. 
:\lil1s,  3  Bush  (Ky.)  62. 

18.  Butler  r.  State,  20  Ind.  160. 
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b.  Levy  on  Property  Not  Belonging  to  Defendant  in  Process.  The  seizure 
of  property  of  one  person  under  process  against  another  is  a  breach  of  the  official 
bond  of  a  sheriff  or  constable/^  notwithstanding  the  fact  that  it  is  an  excess  of  the 
officer's  authority  and  a  trespass.^** 

e.  Levy  on  Exempt  Property.  There  is  a  breach  of  the  official  bond  of  a 
sheriff  or  constable  when  the  officer  levies  on  exempt  property or  refuses  to  restore 
exempt  property  levied  on  when  a  proper  claim  therefor  is  made;  and  a  mere 
failure  of  a  levying  officer  to  apprise  defendant  in  the  process  of  his  exemption 
rights  may  constitute  a  breach  of  the  officer's  bond,^^  unless  it  appears  that  such 
defendant  knew  of  his  rights  and  claimed  his  exemptions  at  the  proper  time.^* 

d.  Levy  on  Property  Subject  to  Landlord's  Lien.    Where  an  officer,  with 


19.  Alabama. —  Albright  V.  Mills^  86  Ala. 
324,  5  So.  591. 

California. —  George  H.  Fuller  Desk  Co.  V. 
McDade,  113  Cal.  360,  45  Pac.  694;  Van  Pelt 
V.  Littler,  14  Cal.  194. 

Connecticut. —  Norwalk  v.  Ireland,  68 
Conn.  1,  35  Atl.  804. 

District  of  Columbia. —  U.  S.  V,  Hine,  3 
MacArthur  27. 

Illinois. —  Wickler  v.  People,  68  111.  App. 
282 ;  Jones  v.  People,  19  111.  App.  300 ;  Horan 
V.  People,  10  111.  App.  21. 

Indiana. —  State  v.  White,  88  Ind.  587. 

Iowa. —  Charles  v.  Haskins,  11  Iowa  329, 
77  Am.  Dec.  148. 

Kansas. —  Gardner  v.  Cooper,  9  Kan.  App. 
587,  58  Pac.  230,  60  Pac.  540. 

Kentucky. —  Hill  v.  Ragland,  114  Kv.  209, 
70  S.  W.  634,  24  Kv.  L.  Rep.  1053;  Lewis  v. 
Mansfield,  78  Ky.  460;  Com  v.  Stockton,  5 
T.  B.  Mon.  192. 

Maine. —  Harris  v.  Hanson,  11  Me.  241; 
Archer  v.  Noble,  3  Me.  418. 

Massachusetts. —  Cambridge  v.  Foster,  195 
Mass.  411,  81  N.  E.  278;  Turner  v.  Sisson, 
137  Mass.  191;  Tracy  v.  Goodwin,  5  Allen 
409;  Greenfield  v.  Wilson,  13  Gray  384; 
Lowell  V.  Parker,  10  Mete.  309,  43  Am.  Dec. 
436. 

Michigan. —  People  v.  Mersereau,  74  Mich. 
687,  42  N.  W.  153. 

Missouri. —  State  v.  McBride,.  81  Mo.  349; 
State  V.  Fitzpatrick,  64  Mo.  185;  State  v. 
Hadlock,  52  Mo.  App.  297. 

Nebraska. — Thomas  v.  Markmann,  43  Nebr. 
823,  62  N.  W.  206 ;  Walker  v.  Wonderlick,  33 
Nebr.  504,  50  N.  W.  445;  Turner  V.  Killian, 
12  Nebr.  580,  12  N.  W.  101. 

Wew  York. —  People  v.  Schuyler,  4  N.  Y. 
173  {reversing  5  Barb.  166] ;  Berry  V. 
Schaad,  50  N.  Y.  App.  Div.  132,  63  N.  Y. 
Suppl.  349  [affirming  28  Misc.  389,  59  N.  Y. 
Suppl.  551];  Fobs  v.  Rain,  39  Misc.  316,  79 
N.  Y.  Suppl.  872. 

Ohio. —  State  v.  Jennings,  4  Ohio  St. 
418. 

Pennsylvania. — Brunott  v.  McKee,  6  Watts 
&  S.  513;  Carmack  V.  Com.,  5  Binn.  184. 

Tea^as.— Holliman  v.  Carroll,  27  Tex.  23, 
84  Am.  Dec.  606. 

Virginia. —  Sangster  v.  Com.,  17  Gratt. 
124. 

Washington. — Fish  v.  Nethercutt,  14  Wash. 
582,  45  Pac.  44,  53  Am.  St.  Rep.  892. 

Wisconsin. —  Dishneau  V.  Newton,  91  Wis. 
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199,  64  N.  W.  879.  Contra,  Taylor  v.  Parker, 
43  Wis.  78. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  360. 

Contra.— State  v.  Brown,  54  Md.  318  [fol- 
lowed in  State  v.  Timmons,  90  Md.  10,  44 
Atl.  1003,  78  Am.  St.  Rep.  417]  (holding 
that  such  a  seizure  was  not  in  discharge  of 
the  official  duty  of  the  officer)  ;  State  v.  Con- 
over,  28  N.  J.  L.  224,  78  Am.  Dec.  54. 

Condition  of  bond  excluding  liability  for 
wrongful  seizure. —  The  wrongful  seizure  and 
sale,  by  a  constable,  of  the  property  of  one 
person  on  an  execution  against  another,  does 
not  constitute  a  breach  of  the  condition  of 
the  bond  prescribed  by  1  Rev.  St.  p.  346,  §  21, 
that  the  constable  will  pay  to  the  person  en- 
titled thereto  "  all  such  sums  of  money  as  the 
said  constable  may  become  liable  to  pay  on 
account  of  any  execution  which  shall  be  de- 
livered to  him  for  collection."  People  v. 
Lucas,  93  N.  Y.  585  [reversing  25  Hun  610, 
and  distinguishing  People  v.  Schuyler,  4 
N.  Y.  173  [reversing  5  Barb.  166)]. 

20.  Berry  v.  Schaad,  50  N.  Y.  App.  Div. 
132,  63  N.  Y.  Suppl.  349  [affirming  28  Misc. 
389,  59  N.  Y.  Suppl.  551]. 

21.  Alabama. —  McElhaney  v.  Gilleland,  30 
Ala.  183. 

Iowa. —  Strunk  V.  Ocheltree,  11  Iowa  158. 

Minnesota. —  Hursey  V.  Marty,  61  Minn. 
430,  63  N.  W.  1090. 

Missouri. —  State  V.  Barada,  57  Mo.  562 ; 
State  V.  Farmer,  21  Mo.  160;  State  v.  Car- 
roll, 9  Mo.  App.  275;  State  v.  Samuels,  28 
Mo.  App.  649. 

Washington. —  Mace  V.  Gaddis,  3  Wash. 
Terr.  125,  13  Pac.  545. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  360. 

22.  Wilson  v.  Lowry,  5  Ariz.  335,  52  Pac. 
777;  State  v.  Barada,  57  Mo.  562;  State  v. 
Lindsay,  73  Mo.  App.  473;  Scott  v.  Kenan, 
94  N.  C.  296,  refusal  to  lay  off  personal  prop- 
erty exemption. 

Where  the  property  levied  on  does  not  be- 
long to  the  execution  debtor  he  cannot  predi- 
cate a  breach  of  the  sheriff's  bond  upon  his 
refusal  to  set  off  the  debtor's  exemptions  out 
of  such  property.  State  v.  Springate,  51  Mo. 
App.  619. 

23.  State  V.  Dickmann,  124  Mo.  App.  653, 
102  S.  W.  44;  Linck  v.  Troll,  84  Mo.  App. 
49;  State  v.  Lindsay,  73  Mo.  App.  473. 

24.  State  v.  Brooke,  29  Mo.  App.  286. 
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notice  of  a  landlord's  lien  on  property,  seizes  and  sells  such  property  under  execu- 
tion, this  is  a  breach  of  his  bond  for  which  the  sureties  must  respond.^^ 

e.  Levy  on  Mortgaged  Property.  A  levy  on  and  removal  of  mortgaged 
property  after  notice  of  the  mortgagee's  right  of  possession  is  a  breach  of  the 
officer's  bond.^® 

f.  Particular  Matters  Affecting  Liability  —  (i)  Validity  of  Process. 
According  to  some  authorities  a  wrongful  seizure  under  process  which  is  void  upon 
its  face  is  not  a  breach  of  the  officer's  bond;  but  the  bond  must  respond  for  a 
wrongful  seizure  under  process  which  is  voidable  merely .^^ 

(ii)  Authority  to  Execute  Process.  A  seizure  of  one  person's  property 
under  process  against  another  has  been  held  a  breach  of  an  officer's  bond,  although 
he  had  no  authority  to  execute  the  process.^^ 

(ill)  Mistake  as  to  Authority.  The  fact  that  a  wrongful  seizure  and 
sale  was  made  by  an  officer  under  the  mistaken  belief  that  it  was  authorized  does 
not  render  it  any  the  less  a  breach  of  his  bond.^ 

(iv)  Fraudulent  Disposition  of  Property  by  Defendant  in 
Process.  An  officer  cannot  escape  liability  on  his  bond  for  seizing  and  selling 
exempt  property  under  execution  by  setting  up  that  at  the  time  of  the  seizure 
the  execution  defendant  was  fraudulently  selling  and  disposing  of  such  property. 

(v)  Taking  of  Indemnity.  Unless  the  statute  so  provides,  one  whose 
property  is  wrongfully  seized  by  a  sheriff  who  has  taken  indemnity  is  not  restricted 
to  his  remedy  by  suit  on  the  indemnity  bond,  but  may  resort  to  his  common-law 
remedy  by  an  action  against  the  sheriff  and  the  sureties  on  his  official  bond.^^ 

(vi)  Absence  of  Malice.  Where  a  sheriff  has  made  a  wrongful  levy  and 
sale  under  execution  the  fact  that  he  did  not  act  maliciously  affords  his  sureties 
no  protection.^^ 

(vii)  Disposition  of  Property  or  Proceeds  Thereof.  It  is  not  a  defense 
to  an  action  on  an  officer's  bond  for  a  wrongful  seizure  that  before  the  goods  were 
so  taken  they  had  been  mortgaged  by  a  previous  owner,  that  the  mortgage  was 
outstanding,  and  that  the  officer  delivered  the  goods  to  the  mortgagee  on  demand ; 
nor  is  it  any  defense  to  an  action  by  an  assignee  of  an  insolvent  debtor  against 
a  sheriff  and  his  bondsmen,  attaching  property  in  the  assignee's  hands,  that  the 
goods,  after  being  so  converted,  were  sold,  and  a  part  of  the  proceeds  deposited 
with  the  clerk  of  the  court  subject  to  the  assignee's  order.^^ 

(viii)  Title  to  Property.  In  an  action  for  a  wrongful  seizure  it  is  compe- 
tent to  attack  the  deed  under  which  plaintiff  claims  as  fraudulent  and  void  and  to 
show  that  the  property  levied  on  was  really  that  of  the  grantor  in  such  deed, 
who  was  defendant  in  the  process  under  which  the  seizure  was  made.^® 

g.  Extent  of  Liability.  Where  the  owner  of  property  wrongfully  seized  by 
the  sheriff  does  not  recover  his  property,  the  bond  must  respond  for  the  value 
thereof;    while  if  the  owner  recovers  his  property  the  bond  must  answer  for  any 


25.  Burton  v.  Dangerfield,  141  Ala.  285, 
37  So.  350;  Oouch  v.  Davidson,  109  Ala.  313, 
19  So.  507;  Governor  v.  Edwards,  4  Bibb 
(Ky.)  219. 

26.  Newman  v.  People,  4  Colo.  App.  46, 
34  Pac.  1006. 

27.  State  v.  Timmons,  90  Md.  10,  44  Atl. 
1003,  78  Am.  St.  Rep.  417  [following  State 
V.  Brown,  54  Md.  318];  Jones  v.  Hess,  (Tex. 
Civ.  App.  1898)  48  S.  W.  46.  But  compare 
Couch  v\  Davidson,  109  Ala.  313,  19  So.  507, 
holding  that  if  the  officer  acted  under  what 
purported  to  be  an  execution  issued  by  a 
magistrate,  his  acts  were  done  under  color 
of  his  office,  and  his  sureties  were  liable 
therefor,  even  though  the  writ  was  void. 

28.  Couch  V.  Davidson,  10'9  Ala.  313,  19 
So.  507. 


29.  Turner  v.  Sisson,  137  Mass.  191.  See 
also  Lowell  v.  Parker,  10  Mete.  (Mass.)  309, 
43  Am.  Dec.  436.  But  compare  State  v. 
Hendricks,  88  Mo.  App.  560. 

30.  State  v.  Edmundson,  71  Mo.  App.  172. 

31.  State  V.  Samuels,  28  :Mo.  App.  649. 

32.  Lewis  r.  Mansfield.  78  Kv.  460  [fol- 
lowed  in  Hill  r.  Ragland.  114  Ky.  209.  70 
S.  W.  634,  24  Kv.  L.  Rep.  1053  [citing  also 
Gevedon  v.  Branham,  47  S.  W.  589.  20  Kv. 
L.  Rep.  791)1;  State  r.  McBrido,  81  Mo.  349. 

33.  State  v.  Diekmann,  124  Mo.  App.  653, 
102  S.  W.  44. 

34.  Lowell  r.  Parker,  10  Mete.  (Mass.) 
309,  43  Am.  Dec.  436. 

35.  Thomas  r.  Chapman,  62  Tex.  193. 

36.  State  r   McBride,  81  ^Fo.  349. 

37.  Ellis  r.  Allen,  SO  Ala.  515,  2  So.  676; 
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depreciation  in  its  value  while  it  was  withheld,^^  and  such  damages  as  may  have 
accrued  by  reason  of  the  loss  of  the  use  of  the  property.^^  Where  the  goods  of  a 
tenant  subject  to  a  landlord's  lien  are  wrongfully  levied  on  by  a  constable,  whereby 
the  landlord  is  prevented  from  enforcing  his  lien  for  rent  under  the  lease,  the  land- 
lord's measure  of  damages  is  the  amount  of  his  lien  and  not  the  value  of  the  prop- 
erty levied  on  where  such  value  exceeds  the  amount  of  the  lien.*^ 

5.  Defaults  in  Respect  to  Custody  of  Property  —  a.  Loss  of  Property.  The 
loss  of  property  levied  on  is  a  breach  of  the  official  bond  of  a  sheriff/^  whether 
the  property  be  lost  outright,  or  merely  lost  to  the  creditor  under  whose  process 
it  was  seized.*^ 

b.  Injury  to  Property.  When  property  seized  under  process  or  otherwise  in 
the  official  custody  of  an  officer  is  damaged  by  reason  of  his  negligence,  his  official 
bond  must  respond  therefor.^^ 

e.  Releasing  Property  Levied  on.  An  unauthorized  release  of  property  levied 
on  is  a  breach  of  the  officer's  official  bond.^* 


People  V.  Crowe,  130  111.  App.  349  (holding 
the  cash  market  value  of  the  property  when 
taken  to  be  the  measure  of  damages)  ;  State 
f.  Dickmami,  124  Mo.  App.  653,  102  S.  W. 
44. 

Purchase  by  owner. —  Where  goods  assigned 
for  the  benefit  of  creditors  are  attached  and 
sold,  the  fact  that  the  assignee  purchased  the 
goods  at  the  sale  cannot  affect  the  measure 
of  the  damages  which  he  is  entitled  to  re- 
cover in  an  action  against  the  sheriff  and  his 
sureties  for  the  wrongful  attachment.  Hart 
17.  Blum,  76  Tex.  113,  13  S.  W.  181. 

38.  People  v.  Crowe,  130  111.  App.  349. 

39.  People  v.  Crowe,  130  111.  App.  349. 

40.  Burton  v.  Dangerfield,  141  Ala.  285,  37 
So.  350. 

41.  Iowa. —  Tieman  V.  Haw,  49  Iowa  312 
(holding  that  where  a  coroner,  acting  ex 
officio  as  sheriff,  seizes  property  under  an 
unauthorized  warrant  or  order,  he  and  his 
sureties  are  liable,  if  the  property  is  lost  by 
his  negligence)  ;  Dean  n.  Goddard,  13  Iowa 
292,  81  Am.  Dec.  433. 

Kansas. —  Holdredge  v.  McCombs,  8  Kan. 
App.  663,  56  Pac.  536,  holding  that  there  is 
a  breach  of  a  sheriff's  bond  where,  through 
his  negligence  in  respect  to  the  threshing  of 
wheat  levied  on,  a  large  quantity  thereof  is 
wasted. 

Mississippi. —  Garrett  v.  Hamblin,  11  Sm. 
&  M.  219,  49  Am.  Dec.  53,  holding  that  where 
a  sheriff  who  held  property  under  an  attach- 
ment so  conducted  himself  that  a  part  was 
taken  out  of  his  custody,  a  part  was  lost,  and 
a  part  escaped,  and  judgment  having  been  re- 
covered, and  a  venditioni  exponas  issued  to 
the  sheriff,  he  made  no  mention  in  his  return 
thereon  of  the  property  which  had  escaped  or 
perished,  and  as  to  the  part  which  was  taken 
out  of  his  custody  he  returned  that  it  was 
forcibly  taken,  which  was  proved  not  to  be 
true,  the  sheriff  and  his  sureties  were  liable 
on  the  bond  for  those  portions  of  the  prop- 
erty which  he  had  so  omitted  to  mention,  or 
respecting  which  he  had  so  untruly  returned, 
and  that  it  was  not  necessary  that  the  return 
itself  should  show  in  so  many  words  that 
"  he  voluntarily  and  without  authority 
omitted  to  \e\n,\" 
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Texas. —  Smith  v.  Tooke,  20  Tex.  750; 
Cleveland  v.  Tittle,  3  Tex.  Civ.  App.  191,  22 
S.  W.  8. 

West  Virginia. — ^Lyon  v.  Horner,  32  W.  Va. 
432,  9  S.  E.  875. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  361. 

Property  left  with  execution  defendant. — 
The  fact  that  property  levied  on  by  a  con- 
stable is  left  in  the  care  of  the  execution  de- 
fendant is  not  of  itself  sufficient  to  render 
the  officer  liable  on  his  official  bond  for  a 
subsequent  loss.  State  V.  Nelson,  Smith 
(Ind.)  401. 

42.  Alalama. —  Scarborough  v.  Malone,  67 
Ala.  570. 

Kentucky. — Com.  v.  Hurt,  4  Bush  64,  hold- 
ing that  where  the  sheriff  levies  an  execution 
on  property  of  defendant,  and  afterward  per- 
mits him  to  remove  or  dispose  of  it  in  such 
a  way  as  to  deprive  plaintiff  of  his  debt,  he 
is  liable  therefor  on  his  official  bond,  al- 
though no  levy  was  indorsed  on  the  execution. 

Louisiana. —  Sandridge  V.  Jones,  2  La. 
Ann.  933,  holding  that  a  sheriff  and  his  sure- 
ties are  liable  where,  after  an  attachment  of 
property,  the  debtor  is  enabled,  through  the 
officer's  negligence,  to  remove  it  to  another 
state,  plaintiff  thereby  losing  his  recourse 
against  it. 

Pennsylvania. —  Mitchell  v.  Com.,  37  Pa. 
St.  187. 

Wisconsin. —  Halpin  v.  Hall,  42  Wis.  176, 
holding  that  where  the  sheriff  delivers  prop- 
erty levied  on  to  the  owner  of  paramount 
liens,  which  are  for  a  less  sum  than  the  prop- 
erty is  worth,  and  in  consequence  of  such  de- 
livery the  subsequent  attaching  creditor  is 
prevented  from  collecting  his  judgment,  this 
is  a  breach  of  the  sheriff's  bond. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  361. 

43.  Witkowski  v.  Hern,  82  Cal.  604,  23 
Pac.  132. 

44.  Wadsworth  v.  Walliker,  51  Iowa  605, 
2  N.  W.  420;  Com.  v.  Contner,  18  Pa.  St. 
439;  Fisher  v.  Vanmeter,  9  Leigh  (Va.)  18, 
33  Am.  Dec.  221;  Indiana  v.  Baldwin,  6  Fed. 
30,  10  Biss.  165,  holding  that  an  underfiling 
creditor  in  an  attachment  proceeding  not  dis- 
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d.  Failure  to  Have  Property  Forthcoming-  to  Satisfy  Writ.  The  sureties 
upon  a  sheriff's  bond  are  hable  for  his  failure  to  dehver  attached  property  in  order 
to  satisfy  the  judgment  in  the  attachment  suit.^^ 

e.  Failure  to  Deliver  Property  to  Person  Entitled  Thereto.  Where  it  becomes 
the  duty  of  a  sheriff  or  constable  to  deliver  property  in  his  official  custody  to  a 
particular  person,  his  failure  or  refusal  to  do  so  is  a  breach  of  his  official  bond.^® 

f.  Incurring  Unnecessary  Expense  in  Custody  of  Property.  It  has  been  held 
that  there  is  a  breach  of  the  bond  of  a  deputy  sheriff  where  he  unnecessarily  appoints 
keepers  for  property  levied  on  by  him  and  thereby  imposes  upon  the  sheriff  a 
liability  for  their  hire.^^ 

g.  Particular  Matters  Affecting  Liability — (i)  Validity  of  Process.  The 
fact  that  the  process  under  which  property  is  seized  is  irregular  does  not  relieve 
the  officer  from  liability  on  his  bond  for  neglect  or  misconduct  with  respect  to  the 
care  of  such  property.*^ 

(ii)  Negligence  of  Complaining  Party.  Where,  after  judgment  against 
a  debtor  in  attachment,  plaintiff  neglects  to  have  execution  issued  with  reasonable 
diligence,  and  in  consequence  of  such  negligence  his  lien  is  lost,  the  sureties  of  the 
officer  who  levied  the  attachment  are  not  liable  in  an  action  on  the  bond  by 
the  creditor  for  the  loss  of  the  goods.*^ 

(ill)  Return  by  Sheriff  of  Process  Executed  by  Deputy.  The  fact 
that  a  sheriff  has  made  a  return  on  process  executed  by  his  deputy  does  not  amount 
to  an  adoption  of  the  acts  of  the  deputy  so  as  to  preclude  a  suit  by  the  sheriff  on 
the  deputy's  bond  for  the  loss  of  property  seized  under  such  process. 

(iv)  Deprivation  of  Possession  by  Detinue  Proceedings.  Where 


missed  of  record  has  a  right  of  action  against 
the  sheriff  and  his  sureties  for  the  release  of 
the  attached  property,  without  notice,  under 
an  agreement  between  the  original  parties  to 
the  attachment  suit. 

The  fact  that  a  levy  is  excessive  will  not 
relieve  the  sheriff  from  liability  on  his  official 
bond  for  releasing  without  authority  the 
whole  levy.  Wadsworth  v.  Walliker,  51  Iowa 
605,  2  N.  W.  420. 

Property  held  as  bailee  of  predecessor. — 
Since  the  special  property  acquired  by  a  sher- 
iff in  chattels  on  which  he  levies  an  execution 
continues  after  expiration  of  his  term,  and 
his  duty  in  regard  to  the  same  is  not  relieved 
by  Code,  §  3133,  requiring  a  vacating  officer 
to  deliver  to  his  successor  all  property  apper- 
taining to  the  office,  but  is  an  exception  to 
such  section,  the  new  sheriff  and  his  sureties 
are  not  liable  on  the  bond  of  such  sheriff  for 
his  act  in  releasing  property  delivered  to  him 
with  a  writ  of  attachment  by  his  predecessor 
in  office,  since  he  is  only  an  agent  or  bailee 
of  his  predecessor  in  regard  to  such  property. 
Bruister  r.  Gavin,  127  Ala.  317,  28  So. 
410. 

45.  Baker  r.  Baldwin,  48  Conn.  131. 
Offer  of  other  property. —  A  de])uty  sheriff 

is  not  liable  on  his  official  bond  for  not  turn- 
ing out  attached  property  to  be  levied  on  un- 
der execution,  where  he  offered  otlier  ])roperty 
sufficient  to  satisfy  the  judgment.  Tloit  V. 
Barron,  Brayt.  (Vt.)  117! 

46.  Williams  r.  Ragan,  153  Ala.  307,  45 
So.  185;  Thorn  v.  Kemp,  08  Ala.  417,  13 
So.  749  (liolding  tliai  wliero  an  officer  who 
has  seized  tlio  projWM-ly  in  (h'fiiuic  fails  to 
redeliver  the  samr,  as  riMiuiriMl  by  stainle, 
on  plaintiff's  failure  to  take  possession  and 


give  bond  within  the  time  prescribed  by  stat- 
ute after  the  seizure,  he  and  his  sureties  are 
liable  therefor)  ;  Dennie  v.  Smith,  129  Mass. 
143  (holding  that  the  refusal  of  a  constable 
to  restore  attached  property  after  a  judgment 
for  the  owner  is  a  breach  of  his  official 
bond)  ;  State  V.  Fitzpatrick,  64  Mo.  185 
(holding  that  while,  on  the  dismissal  of  an 
attachment,  defendant  is  prima  facie  the  true 
owner  of  the  property,  yet  if  he  has,  pending 
the  attachment  and  subject  thereto,  sold  the 
property,  and  the  officer  is  notified  of  the 
fact,  it  is  his  duty,  on  dismissal  of  the  suit, 
to  deliver  it  to  the  vendee;  and  if,  in  such 
case,  he  returns  the  property  to  defendant, 
and  it  is  lost  to  the  vendee,  the  officer  Avill 
be  liable  therefor  on  his  official  bond)  ;  Levy 
V.  McDowell,  45  Tex.  220  (holding  that  where 
plaintiff  in  attachment  directs  the  release  of 
a  levy,  the  sheriff's  failure  to  restore  the 
property  levied  on  to  defendant  in  attachment 
is  a  breach  of  his  bond). 

47.  Gorman  r.  Finn,  56  N.  Y.  App.  Div. 
155,  67  N.  Y.  Suppl.  546  [a firmed  in  171 
N.  Y.  628,  63  N.  E.  1117],  where  the  bond 
of  the  deputy  was  coUditioned  to  save  harm- 
less the  sheriff  touching  the  exerution  and 
return  of  all  such  writs  as  should  be  de- 
livered to  the  sherKT,  and  to  save  harmless 
and  indemnify  the  sheriff  from  and  against 
all  (,'havges  against  the  sheriff  by  reason  of 
any  neglect  of  the  deputy  in  executing  wrong- 
fnlly,  or  neglecting  to  i^xocuto.  the  office  of 
de])utA'. 

48.  "  Dean  r.  (^oddard.  l.S  Iowa  202,  81  Am. 
Dec.  433;  (Meveland  /•.  TittU".  3  Tex.  Civ. 
A  PI).  101,  22  S.  W  .  S. 

49.  Snoll  r.  Allen.   1   Swan    (Tenn.)  208. 

50.  Thomas  r.  llubbell.  35  X.  Y.  120. 
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property  in  the  possession  of  a  sheriff  undel'  an  attachment  is  taken  out  of  his 
possession  by  the  coroner  by  virtue  of  a  writ  of  detinue,  the  sureties  of  the  sheriff 
cannot  be  held  liable  for  his  failure  to  deliver  up  the  property  to  satisfy  the  judgment 
in  the  attachment  suit.^^ 

(v)  Possibility  of  Retaking  Property.  In  an  action  against  the 
sureties  of  a  sheriff  for  his  neglect  in  releasing  a  boat  attached  under  admiralty 
process,  the  fact  that  a  subsequent  sheriff,  to  whom  final  process  was  issued, 
could  have  seized  and  sold  it,  is  not  sufficient  to  mitigate  the  damages,  unless 
plaintiff  is  connected  with  the  last  neglect  by  some  wilful  default. 

h.  Extent  of  Liability.  The  bond  must  respond  to  the  extent  of  the  value 
of  property  lost  outright  or  lost  to  the  creditor  under  whose  process  it  was  seized,^^ 
unless  the  value  of  the  property  exceeds  the  amount  of  the  debt,  in  which  case  the 
latter  sum  is  measure  of  liability  to  the  creditor.^* 

6.  Matters  Relating  to  Sales  —  a.  Sale  of  Property  Not  Belonging  to  Defend- 
ant in  Process.  There  is  a  breach  of  the  official  bond  of  a  sheriff  or  constable 
when  he  sells  under  process  property  not  belonging  to  defendant  in  such  process 
and  an  officer  who  sells,  under  an  execution  against  the  holder,  property  held  by 
virtue  of  a  contract  of  conditional  sale,  and  delivers  it  to  the  purchaser  without 
requiring  him  to  fulfil  the  conditions  of  the  contract,  is  liable  on  his  official  bond 
to  the  real  owner  of  the  property .^^ 

b.  Sale  of  Exempt  Property.  A  wrongful  sale  by  a  sheriff  of  property  exempt 
from  execution  is  a  breach  of  his  official  bond;  but  the  sureties  are  not  liable  for 
the  officer's  act  in  selling  exempt  property  where  he  acted  under  a  chattel  mortgage 
containing  a  power  of  sale,  and  not  in  his  official  capacity .^^ 

c.  Sale  of  Mortgaged  Property.  There  is  a  breach  of  a  sheriff's  official  bond 
where  he  sells  mortgaged  chattels  on  execution  and  delivers  them  to  the  purchaser 
without  requiring  him  to  comply  with  the  conditions  of  the  mortgage ;  or  where, 
in  violation  of  statute,  he  sells  mortgaged  realty  in  fee,  although  the  rents  and 
profits  have  been  appraised  at  a  sum  more  than  sufficient  to  satisfy  the  execution 
and  costs. ®^ 

d.  Sale  of  Property  Subject  to  Landlord's  Lien.  There  is  a  breach  of  a  sheriff's 
bond  where  he  sells  a  tenant's  goods  taken  in  execution  without  satisfying  a  land- 
lord for  his  rent,  if  notice  is  given  him  that  rent  is  in  arrear.^^ 

e.  Substitution  of  Other  Property  in  Place  of  That  Advertised.  Where  an 
officer,  after  levying  an  execution  on  the  property  of  a  debtor  and  advertising  it 
for  sale,  substituted  in  its  place  and  sold  other  property  of  the  debtor  under  an 


51.  Governor  v.  Gibson,  14  Ala.  326. 

52.  Bagby  v.  Harris,  9  Ala.  173. 

53.  Sandridge  v.  Jones,  2  La.  Ann.  933; 
State  V.  Langdon,  57  Mo.  350. 

54.  Mitchell  v.  Com.,  37  Pa.  St.  187. 

55.  Schilling  v.  Black,  49  Kan.  552,  31  Pac. 
143;  Spalding  v.  Walden,  23  La.  Ann.  474; 
Noble  V.  Himeo,  12  Nebr.  193,  10  N.  W.  499 ; 
Berry  v.  Schaad,  50  N.  Y.  App.  Div.  132, 
63  N.  Y.  Suppl.  349  [affirming  28  Misc.  389, 
59  N.  Y.  Suppl.  551]  ;  Fobs  V.  Rain,  39  Misc. 
(N.  Y.)  316,  79  N.  Y.  Suppl.  872. 

The  silence  of  the  owner,  although  cog- 
nizant of  the  sale,  does  not  preclude  a  re- 
covery by  him  on  the  officer's  bond.  Schilling 
V.  Black,  49  Kan.  552,  31  Pac.  143. 

56.  Keck  v.  State,  12  Ind.  App.  119,  39 
N.  E.  899. 

57.  Alabama. —  McElhaney  v.  Gilleland,  30 
Ala.  183. 

Iowa. —  Strunk  v.  Ocheltree,  1 1  Iowa 
158. 

Missouri. — State  v.  Samuels,  28  Mo.  App. 
649. 


Nebraska.— 'Kriesel  v.  Eddy,  37  Nebr.  63, 
55  N.  W.  224. 

New  York. —  Grieb  v.  Northrup,  66  N.  Y. 
App.  Div.  86,  72  N.  Y.  Suppl.  481;  Bishop 
V.  Mosher,  65  Hun  519,  20  N.  Y.  Suppl.  594. 

North  Carolina. — State  v.  Barefoot,  104 
N.  C.  224,  10  S.  E.  170;  Scott  v.  Kenan,  94 
N.  C.  296. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  360. 

58.  Baughn  v.  Allen,  (Tex.  Civ.  App.  1903) 
73  S.  W.  1063. 

59.  McDaniel  v.  State,  118  Ind.  239,  20 
N.  E.  739;  Kackley  v.  State,  91  Ind.  437. 

The  fact  that  tlie  oflScer  did  not  know  of 
the  mortgage  lien  does  not  relieve  him  from 
liability  on  his  bond  where  the  mortgage  was 
recorded  within  ten  days  of  its  execution. 
McDaniel  v.  State,  118  Ind.  239,  20  N.  E. 
739. 

60.  State  v.  Leach,  10  Ind.  308. 

61.  Couch  V.  Davidson,  109  Ala.  313,  19 
■So.  507;  Governor  v.  Edwards,  4  Bibb  (Ky.) 
219, 
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agreement  with  him,  this  constituted  official  misconduct  for  which  he  was  hable 
on  his  official  bond.*'-^ 

f.  Selling  Attached  Property  at  Private  Sale.  There  is  a  breach  of  the  official 
bond  of  an  officer  where  he  sells  attached  property  at  private  sale.^^ 

g.  Wrongful  Resale  at  a  Loss.  There  is  a  breach  of  a  sheriff's  bond,  where 
after  having  sold  on  execution  defendant's  property  for  more  than  sufficient  to 
satisfy  the  debt,  he  afterward  wrongfully  resells  it  at  a  reduced  price,  causing  a 
loss  to  defendant  of  the  difference.^* 

h.  Failure  to  Make  Known  Defect  in  Title  to  Property  Sold.  Where  a  sheriff 
on  offering  property  for  sale  under  execution  fails  to  make  known  a  defect  of 
title  which  is  within  his  knowledge,  he  and  his  sureties  are  responsible  to  the  pur- 
chaser to  the  extent  of  the  injury  resulting  from  such  failure  of  duty.^^ 

i.  Ineffective  Sale.  Where  a  sheriff  acts  in  good  faith  in  selling  property 
under  an  execution,  there  is  no  breach  of  his  bond  because  by  reason  of  his  mistake 
or  oversight  the  purchaser  obtains  no  title. 

j.  Failure  to  Sell.  An  officer's  failure  to  sell  property  which  he  has  levied 
on  under  execution  or  which  it  has  in  any  other  manner  become  his  duty  to  sell 
is  a  breach  of  his  official  bond ;  but  a  breach  of  the  bond  cannot  be  predicated 
upon  a  failure  to  make  a  sale  which  the  officer  could  not  have  legally  made,^^  or 
upon  a  failure  to  sell  which  was  due  to  a  lack  of  bidders, or  an  injunction  against 
the  sale.'^  It  has  also  been  held  that  a  sheriff  is  not  guilty  of  a  breach  of  his  bond 
in  failing  to  sell  attached  property  in  his  possession  under  an  order  of  condemna- 
tion directing  such  sale,  unless  a  legal  demand  has  been  made  on  him  for  an  execu- 
tion of  the  order. '^^ 


62.  State  r.  Fuller,  14  Ohio  545. 

63.  Holdredge  v.  McCombs,  8  Kan.  App. 
663,  56  Pac.  536. 

64.  Sanderson  i;.  Hamilton,  1  U.  C.  Q.  B. 
460. 

65.  Com.  V.  Dickinson,  5  B.  Mon.  (Ky.) 
506,  43  Am.  Dec.  139. 

66.  State  v.  Prime,  54  Ind.  450. 

67.  California. —  Sheehy  v.  Graves,  58  Cal. 
449,  holding  the  sheriff  liable  for  failure  to 
sell  the  interest  of  an  execution  defendant  in 
property  owned  jointly  by  him  and  another 
and  in  the  possession  of  a  mortgagee  of  the 
interest  of  the  other. 

Iowa. —  Cox  V.  Currier,  62  Iowa  551,  17 
N.  W.  767. 

Kansas. —  Sponenbarger  v.  Lemert,  23  Kan. 
55. 

Mississippi. —  Butler  v.  Williams,  14  Sm.  & 
M.  54. 

North  Garoliim. —  Buckley  v.  Hampton,  23 
N.  C.  318. 

Ohio. —  State  v.  Meyers,  14  Ohio  538. 

Pennsylvania. —  Beale  V.  Com.,  1 1  Serg.  & 
R.  299;  Com.  v.  Yeisley,  6  Pa.  Super.  Ct. 
273. 

Tennessee. —  State  v.  Manly,  11  Lea  636 
(failure  to  sell  under  order  of  sale  in  attach- 
ment proceedings)  ;  Union  Bank  v.  Barnes, 
10  Humphr.  244. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  364. 

68.  State  v.  Hammett,  7  Ark.  492,  holding 
that  under  'Rev.  St.  c.  60.,  §  47.,  requiring 
that  a  sale  of  land  or  shivos  k>viod  on  under 
execution  must  be  made  on  the  first  day  of  a 
term  of  the  circuit  court  of  the  county,  where 
no  term  of  the  circuit  court  intervened  be- 
tween the  time  of  the  delivery  of  the  execu- 


tion to  the  sheriff  and  the  return  term,  the 
fact  that  the  sheriff  did  not  sell  the  property 
levied  and  have  the  money  in  court  on  the 
return-day  of  the  writ  did  not  constitute  a 
breach  of  his  bond,  since  he  could  not  legally 
make  a  sale  before  the  return-day  of  the 
writ. 

The  fact  that  the  property  did  not  belong 
to  defendant  in  the  process  under  which 
it  was  seized  is  sufficient  to  excuse  a  failure 
to  sell  the  same.  State  v.  Swigart,  22  Ark. 
528;  Dobbs  v.  Murray  County,  17  Ga.  624; 
Com.  V.  Booker,  6  Dana  (Ky.)  441;  Chap- 
man V.  Smith,  16  How.  (U.  S.)  114,  14 
L.  ed.  868.  But  compare  Miller  r.  Com,,  5 
Pa.  St.  294. 

A  failure  to  sell  exempt  property  is  not  a 
breach  of  the  bond.  State  v.  Boyd,  63  Ind. 
428. 

69.  Com.  V.  Fuqua,  3  Litt.  (Kv.)  41. 

70.  Easley  v.  Walker,  10  Ala.  671,  holding 
that  where  a  sheriff  levied  an  execution  on 
property  which  was  in  the  hands  of  a  third 
person,  who  claimed  to  have  an  interest 
therein,  but  stated  that  the  interest  of  de- 
fendant in  execution,  was  amply  sufficient 
to  satisfy  the  debt,  and  the  sheriff  loft  the 
property  in  the  claimant's  possession,  and 
duly  attempted  to  sell  it  before  the  return- 
day,  but  the  sale  was  enjoined  by  the  claim- 
ant, the  sheriff  was  not  guilty  of  any  negli- 
gence rendering  liimsolf  and  sureties  liable, 
as  the  injunction  wliich  he  was  in  duty  bound 
to  obey,  and  not  the  slieriff's  act  in 'leaving 
the  pro|)erty  in  the  claiinant's  possession, 
was  the  real  cause  of  the  failure  to  make  the 
money  on  the  execution. 

71.  '  Cotton  r.  Atkinson,  53  Ark.  98,  13 
S.  W.  415. 
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k.  Failure  to  Execute  Deed.  The  failure  of  a  sheriff  who  has  sold  real  estate 
under  execution  to  make  and  tender  a  deed  to  the  vendee  is  a  breach  of  his  official 
bond.  72 

1.  Effect  of  Lack  of  Authority  to  Execute  Process.  The  sureties  of  a  sheriff 
have  been  held  not  liable  for  his  wrongful  sale  of  property  under  process  which 
he  was  not  authorized  to  execute. 

m.  Extent  of  Liability.  Where  an  officer  sells  property  not  belonging  to 
defendant  in  the  process  under  which  he  acts,  the  bond  must  respond  to  the  owner 
for  the  value  of  the  property;  and  the  measure  of  damages  for  a  sale  of  exempt 
property  is  the  same.'^^  Although  a  sheriff's  sale  is  declared  a  nullity  because 
of  the  officer's  default,  the  purchaser  cannot  recover  taxes  and  insurance  premiums 
paid  by  him  in  an  action  on  the  sheriff's  bond.'^^  Where  the  sheriff  fails  to  sell 
property  levied  on  the  value  of  such  property  is  the  measure  of  liability. 

7.  Matters  Reflating  to  Collection,  Custody,  or  Disposition  of  Money  — 
a.  Failure  to  Pay  Over  or  Account  For  Money.  There  is  a  breach  of  the  official 
bond  Oi"  a  sheriff  or  constable  where  he  fails  to  pay  over  to  the  person  entitled 
thereto,  or  to  account  for,  money  collected  by  him  under  process  or  otherwise 
in  his  official  custody.      And  even  though  money  was  collected  by  a  sheriff 


72.  State  v.  Lines,  4  Ind.  351,  holding  that 
this  is  true  whether  such  failure  be  the  re- 
sult of  a  corrupt  intention  or  mere  neglect. 

73.  State  v.  Hendricks,  88  Mo.  App.  560, 
holding  that  where  a  constable  undertook  the 
sale  of  property  under  an  execution  not  di- 
rected to  him,  and  which  he  was  not  au- 
thorized to  execute,  and  in  connection  with 
such  sale  refused  to  set  off  the  owner's  statu- 
tory exemption,  the  owner's  right  of  action 
was  against  him  for  tlie  wrongful  conversion 
of  his  property,  and  not  against  the  sureties 
on  his  official  bond.  But  compare  Turner  v. 
Sisson,  137  Mass.  191. 

74.  Noble  v.  Himeo,  12  Nebr.  193,  10  N.  W. 
499. 

75.  State  v.  Dickman,  124  Mo.  App.  653, 
102  S.  W.  44;  Kriesel  v.  Eddy,  37  Nebr.  63, 
55  N.  W.  224,  holding  that  an  officer  who 
sold  exempt  property  under  execution  was 
liable  on  his  bond  for  the  value  of  the  prop- 
erty, at  least  to  the  statutory  limit  of  five 
hundred  dollars. 

A  sale  of  a  debtor's  homestead  being  ab- 
solutely void,  the  debtor  cannot  recover  the 
value  of  the  homestead,  but  only  damages 
and  costs.  McCracken  v.  Adler,  98  N.  C. 
400,  4  S.  E.  138,  2  Am.  St.  Rep.  340. 

76.  Friedlander  v.  Bell,  17  La.  Ann.  42. 

77.  State  v.  Meyers,  14  Ohio  538;  Hurloek 
V.  Eeinhardt,  41  Tex.  580. 

The  amount  of  the  judgment  is  not  the 
measure  of  damages.  Hurloek  v.  Reinhardt, 
41  Tex.  580. 

78.  Alabama. — -Pearce  v.  Hall,  113  Ala. 
245,  21  So.  250;  Dennis  v.  Chapman,  19  Ala. 
29,  54  Am.  Dec.  186;  Evans  v.  Governor,  18 
Ala.  659,  54  Am.  Dec.  172;  Hill  v.  Fitz- 
patrick,  6  Ala.  314. 

Arkansas. —  Martin  v.  Royster,  8  Ark.  74 ; 
Governor  V.  Pleasants,  4  Ark.  193. 

California. —  People  v.  Edwards,  9  Cal.  286. 

Colorado. — •  People  v.  Kendall,  14  CoJo. 
App.  175,  59  Pac.  409. 

Connecticut. —  Baker  v.  Baldwin,  48  Gonn. 
131. 

Delaware. — State  V.  Clymer,  3  Houst.  20, 
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holding  that  a  defendant  in  an  execution, 
whose  goods  have  been  sold  under  it  by  a 
constable,  may  maintain  an  action  on  the 
official  bond  of  such  constable  to  recover  any 
surplus  remaining  in  his  hands  after  satisfy- 
ing all  the  executions,  levies,  liens,  and  de- 
mands to  which  the  same  is  legally  subject. 

Idaho. — ^  Bingham  County  v.  Fidelity,  etc., 
Co.,  13  Ida.  34,  88  Pac.  829  (holding  that 
where  a  person  pays  a  required  license-tax 
to  the  sheriff  for  a  license  to  engage  in  the 
liquor  business,  and  fails  to  apply  to  the 
county  commissioners  therefor,  and  fails  to 
file  the  bond  required  by  law,  the  money  so 
paid  belongs  to  the  county  from  the  moment 
that  the  applicant  begins  business,  and  the 
surety  on  the  sheriff's  bond  is  liable  therefor, 
and  also  that  where  the  portion  of  the  county 
in  which  such  business  is  carried  on  is  an- 
nexed to  another  county,  the  license-tax  so 
paid  to  the  sheriff  must  be  paid  to  the 
treasurer  of  his  county,  and  his  surety  is 
liable  to  such  county  therefor)  ;  Work  v. 
Kinne5%  5  Ida.  716,  51  Pac.  745;  State  v. 
McDonald,  4  Ida.  468,  40  Pac.  312,  95  Am. 
St.  Rep.  137. 

Illinois.— Wood  V.  Cook,  31  111.  271  [fol- 
lowed in  Bay  v.  Cook,  31  111.  336]. 

Indiana. —  Snell  v.  State,  43  Ind.  359. 

Kentucky. —  Griffith  v.  Com.,  10  Bush  281 ; 
Boswell  V.  Sheriff,  8  Bush  97;  Com.  v.  Pe- 
ters, 4  Bush  403;  Sanders  v.  Parrott,  1  Duv. 
292;  Colter  v.  Morgan,  12  B.  Mon.  278; 
Scott  V.  Com.,  5  J.  J.  Marsh.  643  (holding 
that  under  the  act  of  1803  (1  Dig.  p.  293), 
providing  that  an  action  may  be  maintained 
on  the  official  bond  of  a  constable  who  fails 
or  refuses  to  pay  over  money  collected  on 
an  execution,  his  sureties  are  liable  for  his 
failure  to  turn  over  bank-notes  so  collected)  ; 
Morrow  v.  Governor,  Hard.  489. 

Louisiana. —  New  Orleans  v,  Waggaman,  31 
La.  Ann.  299;  Hardee  V.  Dunn,  13  La.  Ann. 
161. 

Maryland. —  Merryman  v.  State,  5  Harr. 
&  J.  423. 

Missouri. — State  V.  Peterson,  142  Mo.  526, 
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before  the  execution  of  his  bond,  the  sureties  have  been  held  hable  for  a  subsequent 


39  S.  VV.  453,  40  S.  W.  1094  (holding  that 
under  Rev.  St.  (1889)  §  6320,  making  a  con- 
stable and  his  bondsmen  liable  to  a  penalty 
of  one  hundred  per  cent  per  annum  for  fail- 
ing to  pay  over,  when  requested,  money  col- 
lected on  a  judgment  "  or  other  demand," 
they  are  liable  for  a  failure  to  lurn  over 
fees  of  a  justice  of  the  peace)  ;  State  v. 
Cayce,  85  Mo.  456;  State  v.  Grupe,  36  Mo. 
365;  Evans  v.  Hays,  1  Mo.  697. 

Montana. — •  Maddox  v.  Rader,  9  Mont.  126, 
22  Pac.  386  [reversed  on  other  grounds  in 
150  U.  S.  128,  14  S.  Ct.  46,  37  L.  ed.  1025]. 

iVe&ms/ca.— Milligan  v.  Gallen,  64  Nebr. 
561,  90  N.  W.  541. 

'Nevada. —  Nash  v.  Muldoon,  16  Nev.  404. 

New  York.—  People  v.  Ring,  15  Wend.  623. 

'North  Carolina. —  Dunton  v.  Doxey,  52 
N.  C.  222;  'Graves  v.  Reed,  27  N".  C.  357; 
Davis  V.  McAlpin,  26  N.  C.  140. 

Ohio.-^  Hubbard  v.  Elden,  43  Ohio  St.  380, 
2  N.  E.  434;  iSidner  v.  Alexander,  31  Ohio 
St.  378;  King  v.  Nichols,  16  Ohio  St.  80; 
Woolard  v.  Favorite,  17  Ohio  Cir,  Ct.  72, 
9  Ohio  Cir.  Dec.  686  (holding  that  Rev.  St. 
§  1218,  providing  that  a  retiring  sheriff  shall 
pay  over  to  his  successor  all  moneys  received 
by  him  then  remaining  in  his  hands,  makes 
the  mere  failure  of  a  retiring  sheriff  to  pay 
over  such  moneys  a  breach  of  his  official 
bond)  ;  State  V.  Newall,  2  Ohio  Cir.  Ct.  203, 

I  Ohio  Cir.  Dec.  444. 

Pennsylvania. —  Clark  v.  Worley,  7  Serg. 
&  R.  349;  Com.  v.  Clipsham,  16  Pa.  Super. 
Ct.  50;  Com.  v.  Sheppard,  4  Pa.  L.  J.  180. 

South  Carolina. —  State  I7.  Cason,  11  S.  C. 
392;  Black  v.  Ramey,  4  Strobh.  79. 

Tennessee. — 'Rader  v.  Davis,  5  Lea  536; 
State  V.  Gilmore,  3  Sneed  503 ;  Jones  v. 
Scanland,  6  Humphr.  195,  44  Am.  Dec.  300. 

Texas. —  Heidenheimer  v.  Brent,  59  Tex. 
533;  De  la  Garza  v.  Booth,  28  Tex.  478,  91 
Am.  Dec.  328. 

Virginia. —  Tyree  V.  Wilson,  9  Gratt.  59, 
58  Am.  Dec.  213. 

West  Virginia. — ■  State  v.  McGuire,  46  W. 
Va.  328,  33  S.  E.  313,  76  Am.  St.  Rep.  822; 
State  V.  Hill,  17  W.  Va.  452;  Lucas  v.  Locke, 

II  W.  Va.  81. 

Canada.— Kero  v.  Powell,  25  U.  C.  C.  P. 
448;  Kent  v.  Mercer,  12  U.  C.  C.  P.  30. 
See  also  McMartin  v.  Graham,  2  U.  C.  Q.  B, 
365. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  365. 
Deposit  in  and  loan  by  bank.— Where 

property  taken  under  attachment  sued  out  by 
a  bank  was,  pursuant  to  an  order  to  that 
effect,  sold  before  final  judgment;  and  the 
purchaser,  with  the  consent  of  the  sheriff", 
gave  his  note  to  the  bank  for  its  estimated 
share  of  the  proceeds,  and  at  maturity  the 
bank  extended  the  payment  thereof,  and,  when 
it  was  paid,  placed  the  money  to  the  credit 
of  the  sheriff's  account,  and  before  final  judg- 
ment the  bank  paid  tlie  money  to  the  sheriff's 
deputy,  on  checks  drawn  in  the  name  of  the 
sheriff,  after  having  first  taken  the  deputy's 


individual  note  therefor,  it  was  held  that, 
on  the  entry  of  final  judgment  in  favor  of 
the  bank,  the  sheriff  and  his  sureties  were 
not  liable  to  the  bank  for  its  share  of  the 
proceeds  of  the  sale,  since  the  fund  paid  to 
the  bank  by  the  purchaser  was  its  property, 
subject  to  the  final  judgment  in  the  attach- 
ment suit.  Boone  County  Bank  v.  Eoff,  66 
Ark.  321,  50  S.  W.  688. 

Bond  covers  all  collections. —  Where  there 
is  nothing  in  the  order  of  the  county  court 
appointing  a  deputy  sheriff'  which  limits  his 
services  to  any  particular  district  or  to 
any  particular  character  of  service,  and  no 
such  limitation  appears  in  the  bond  executed 
by  him  to  the  sheriff',  the  bond  covers  all 
collections  made  by  him  as  deputy  sheriff 
for  his  entire  term.  Bates  v.  Smith,  66  S.  W. 
714,  23  Ky.  L.  Rep.  2134. 

Sureties  liable,  although  no  receipt  given. — 
The  fact  that  the  statute  makes  it  the  duty 
of  a  constable  to  receive  demands  for  col- 
lection, and  to  give  his  receipt  therefor,  and 
that  the  act  concerning  justices'  courts  pro- 
vides a  summary  mode  of  proceeding  against 
him  for  a  failure  to  pay  over  on  demand 
the  money  received  on  any  demand  placed  in 
his  hands  for  collection,  and  for  which  he 
shall  have  given  his  receipt,  does  not  make 
his  liability  on  his  bond  depend  on  his  giv- 
ing a  receipt.    State  v.  Grupe,  36  Mo.  365. 

Dealings  equivalent  in  law  to  collection. — 
Where  a  sheriff,  before  a  judgment  is  ob- 
tained, makes  ah  arrangement  with  defendant 
by  which  he  undertakes,  for  a  valuable  con- 
sideration, to  pay  the  debt  to  plaintiff,  when 
the  judgment  is  rendered  and  execution  sued 
out,  and  returns  "  ready  to  render,"  he  will 
be  considered  as  having  "  levied  the  debt,'' 
within  the  meaning  of  the  statute;  and  if 
he  fails  to  pay  plaintifl",  the  sureties  in  his 
official  bond  will  be  liable  for  his  default, 
unless  plaintiff  was  privy  to  such  arrange- 
ment. Norris  v.  Crummey,  2  Rand.  (Va.) 
323. 

"Where  the  execution  plaintiff  permits  the 
sheriff  to  retain  and  use  money  collected 

on  the  writ,  the  amount  becomes  a  loan  for 
which  the  officer's  sureties  are  not  liable. 
Hill  V.  Kemble,  9  Cal.  71. 

Payment  in  currency  not  authorized  by 
law. —  Where  a  defendant  in  an  execution 
paid  to  the  sheriff  the  amount  thereof  in 
depreciated  currency,  adding  a  sum  to  make 
it  equal  to  par,  and  plaintiff  in  tlie  execution 
refused  to  receive  it,  so  that  defendant  was 
conijiellod  to  pay  the  amount  in  other  funds, 
and  tlie  slieriiV  on  demand  failed  to  repay 
him  the  depreciated  funds,  tlie  sheriff's  sure- 
ties were  not  liable  therefor  on  his  official 
bond,  although  the  sherifV  was  personally 
liable.  Biwii  r.  :Mosely,  11  Sm.  & 
354. 

Failure  to  deliver  securities. —  A  sheriff  and 
his  sureties  are  liable  on  his  ollicial  bond 
for  his  failure  to  deliver  to  the  pvoi>er  parties, 
in  accordance  with  the  order  of  court,  secu- 
rities received  by  him  in  his  official  capacity 
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default  with'  respect  to  such  money. '^^  A  fortiori  the  fact  that  an  execution  was 
dehvered  to  an  officer  before  his  bond  was  executed  does  not  reheve  his  sureties 
of  Habihty  for  money  received  thereon  afterward. 

b.  Conversion  or  Embezzlement  of  Money.  The  bond  of  a  sheriff  must  respond 
for  his  conversion  or  embezzlement  of  money  received  by  virtue  of  his  office; 
and  where  a  sheriff  who  has  sold  perishable  property  so  mingles  and  mixes  the 
proceeds  with  his  own  funds  that  after  his  death  his  administrator  cannot  dis- 
tinguish the  one  from  the  other,  such  disposition  of  the  money  is  equivalent  to 
a  conversion,  and  a  breach  of  his  official  bond,  for  which  his  sureties  are  liable. 
But  where  the  parties  have  by  agreement  taken  attached  property  out  of  the 
custody  of  the  law,  and  authorized  the  sheriff  to  sell  it  without  reference  to  the 
legal  proceedings,  an  appropriation  by  him  of  the  funds  arising  from  the  sale  is 
a  breach  of  private  trust,  and  not  an  act  of  official  misconduct  giving  rise  to  a 
liability  on  his  official  bond.^^ 

c.  Misapplication  of  Proceeds  of  Sale.  There  is  a  breach  of  the  officer's 
official  bond  where  he  misapplies  or  improperly  distributes  the  proceeds  of  a  sale 
made  by  him  in  his  official  capacity.^* 


as  the  proceeds  of  a  sale  on  partition.  Col- 
lins V.  Skillen,  16  Ohio  St.  382,  88  Am.  Dec. 
458. 

Release  from  liability. —  Mo.  Const,  art.  11, 

§  4,  providing  that  "  no  person  shall  be  prose- 
cuted in  any  civil  action  or  criminal  pro- 
ceeding for  or  on  account  of  any  act  by  him 
done,  performed,  or  executed  after  the  first 
day  of  January,  1861,  by  virtue  of  military 
authority  vested  in  him  by  the  government  of 
the  United  States,  or  that  of  this  State,  to 
do  such  act,  or  in  pursuance  of  orders  re- 
ceived by  him  from  any  person  vested  with 
such  authority,"  did  not  relieve  a  sheriff  from 
liability  on  his  bond  for  a  misapplication, 
under  federal  military  orders,  of  money  com- 
ing into  his  hands  as  sheriff,  for  if  it  had 
that  effect  it  would  impair  the  obligation  of 
the  sheriff's  contract  to  pay  over  money  in 
his  hands  and  thus  contravene  the  federal 
constitution.  State  V.  Gatzweiler,  49  Mo.  17, 
8  Am.  Rep.  119. 

79.  Wentz  v.  Ledoux,  24  La.  Ann.  131; 
State  Treasurers  v.  Taylor,  2  Bailey  (S.  C.) 
524. 

80.  Faulkner  v.  State,  9  Ark.  14;  People 
V.  Ring,  15  Wend.  (N.  Y.)  623.  See  also 
Boswell  V.  Sheriff,  8  Bush  (Ky.)  97,  holding 
that  while  the  surety  on  a  constable's  bond 
is  not  liable  for  money  collected  without  suit, 
on  claims  placed  in  the  constable's  hands  for 
collection  before  the  execution  of  the  bond,  he 
is  liable  if  the  money  is  made  by  renewing 
executions,  orders  of  attachment,  or  process 
after  the  execution  of  the  bond. 

81.  State  V.  Roberts,  21  Ark.  260-  Milli- 
gan  V.  Gallen,  64  Nebr.  561,  90  N.  W.  541; 
Hughes  V.  Smith,  5  Johns.  (N.  Y.)  168;  Grif- 
fin V.  Underwood,  16  Ohio  St.  389. 

Money  received  by  the  sheriff  on  a  sale 
under  foreclosure  is  money  received  by  virtue 
of  his  office.  Milligan  v.  Gallen,  64  Nebr. 
561,  90  N.  W.  541. 

Facts  not  amounting  to  conversion. — A 
mere  payment  of  money  collected  by  a  sheriff 
on  execution  to  plaintiff  in  another  execution, 
or  an  appropriation  of  it  by  the  sheriff  to 
other  purposes,  is  not  a  conversion,  subjecting 
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him  and  his  sureties  to  liability  for  failure  to 
pay  it  over,  if  he  retains  other  money  ready 
to  be  paid  to  plaintiff  on  demand.  Dumas  v. 
Patterson,  9  Ala.  484. 

Where  officer  acts  as  agent  of  party. — 
Where  an  execution  creditor  or  his  attorney 
directs  a  sheriff  to  proceed  under  it  in  some 
way  other  than  that  prescribed  by  law,  he 
makes  the  sheriff  his  agent,  and  the  sheriff's 
sureties  are  not  liable  for  his  misapplication 
of  the  funds.  Rollins  v.  State,  13  Mo.  437, 
53  Am.  Dec.  151. 

Conversion  of  securities. — Where  a  sher- 
iff", on  a  sale  of  premises  under  an  order  of 
court,  takes  securities  in  his  own  name  as 
part  of  the  purchase-money  a  conversion  of 
them  to  his  own  use  is  a  breach  of  his  bond, 
for  which  his  sureties  will  be  liable.  Griffin 
V.  Underwood,  16  Ohio  St.  389. 

Conversion  of  note. —  Where  an  officer  re- 
ceived a  note  for  collection,  and  never  col- 
lected the  money  on  it,  but  used  it  in  pay- 
ment of  his  own  debt,  his  sureties  were  not 
responsible.  Haynes  v.  Bridge,  1  Coldw. 
(Tenn.)  32. 

82.  State  v.  Roberts,  21  Ark.  2©0. 

83.  Brent  'V.  Hohorst,  1  Tex.  App.  Civ. 
Cas.  §  343. 

84.  California. —  McComb  v.  Reed,  28  Cal. 
281,  87  Am.  Dec.  115,  holding  that  where  a 
sheriff,  on  the  ground  that  he  adjudges  an 
attachment  which  is  regular  on  its  face,  void 
on  the  pleadings,  applies  the  proceeds  of 
property  on  which  it  had  been  levied  to  the 
satisfaction  of  a  lien  under  a  junior  attach- 
ment, he  is  liable  on  his  official  bond. 

Louisiana. —  Lynch  v.  Leckie,  9  La.  Ann. 
506. 

Missouri.- — State  v.  Langdon,  57  Mo.  350 
(holding  that  a  constable  who  turns  over  the 
proceeds  of  attached  property  to  a  third  per- 
son on  mere  notice  of  claim,  without  proof  of 
title,  becomes  liable  therefor  on  his  bond)  ; 
Howard  v.  Clark,  43  Mo.  344 ;  State  v.  Taylor, 
6  Mo.  App.  277. 

'New  York. —  Rowe  v.  Richardson,  5  Barb. 
385,  holding  where  a  sale  is  made  by  a  deputy 
sheriff  under  a  junior  execution,  and  he  re- 


SHERIFFS  AND  CONSTABLES      [36  Cye.]  1931 


d.  Failure  to  Collect.  There  is  a  breach  of  an  officer's  bond  when  he  fails 
to  collect  money  which  it  was  his  duty  to  collect  and  which  he  might  have  collected 
if  he  had  acted  with  reasonable  diligence. 

e.  Exacting  Excessive  Payments.  Where  a  sheriff,  having  writs  which 
authorize  him  to  collect  certain  sums,  exacts  from  the  debtor  more  than  is  law- 
fully required,  this  amounts  to  a  violation  of  his  official  bond.^^ 

f.  Particular  Matters  Affecting  Liability  —  (i)  Authority  to  Receive 
Money  —  (a)  In  General.  The  sureties  are  not  responsible  for  the  officer's 
misapplication  or  conversion  of  money  which  he  had  no  official  authority  to 
receive.^'   So  where  an  officer  collects  money  without  legal  process  of  any  kind, 


fuses  to  apply  the  proceeds  of  an  older  execu- 
tion in  the  hands  of  the  sheriff,  it  is  a  breach 
of  his  bond. 

North  Carolina. —  Titman  v.  Rhyne,  89 
N.  C.  64,  holding  that  a  sheriff  is  liable  on  his 
bond  for  failure  to  apply  the  proceeds  of  sale 
of  a  debtor's  land  in  payment  of  an  execution, 
in  his  hands  at  the  time  of  the  sale,  issued 
on  a  judgment  having  the  prior  lien. 

South  Carolina. —  State  v.  Boles,  18  S.  C. 
534. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  367. 

A  sheriff  acting  in  place  of  a  trustee,  under 
appointment  of  the  circuit  court,  acts  of- 
ficially, in  executing  the  deed  of  trust,  and 
the  sureties  on  his  bond  are  liable  for  a  mis- 
application of  the  funds  arising  from  a  sale 
under  the  deed  of  trust.  State  v.  Taylor,  6 
Mo.  App.  277.  But  the  sureties  are  not  liable 
if  a  sheriff  misappropriates  the  proceeds  of 
land  sold  by  him  under  a  trust  which  substi- 
tutes him  as  trustee  in  case  the  original 
trustee  will  not  act.  State  v.  Davis,  88  Mo. 
585. 

85.  California. —  Meherin  v.  Saunders,  110 
Cal.  463,  42  Pac.  966,  holding  that  where  a 
constable  sells  property  under  execution,  is- 
sues his  certificate  of  purchase,  and  fails  to 
collect  a  portion  of  the  price,  he  and  his 
sureties  are  liable  for  the  amount  for  which 
the  property  was  sold. 

Maryland. —  Burtles  v.  State,  4  Md.  273 
(holding  that  a  constable  appointed  for  one 
election  district  is  liable  on  his  official  bond 
for  failure  to  collect  claims  put  in  his  hands 
for  collection  in  the  county,  but  without  his 
election  district)  ;  Mantz  V.  Collins,  4  Harr. 
&  M.  65. 

North  Carolina. —  Hubbard  v.  Wall,  31 
N.  C.  20;  Lindsay  V.  Stephens,  25  N.  0.  92 
(holding  that  where  a  person  put  into  the 
constable's  hands  for  collection  a  note,  the 
amount  of  which  exceeded  the  jurisdiction  of 
a  justice  of  the  peace,  and  the  constable  pro- 
cured the  maker  to  substitute  for  it  two 
notes,  each  within  the  jurisdiction  of  a  jus- 
tice, and  afterward  failed  to  collect  the  same 
when  he  might  have  done  so,  he  was  liable  on 
his  bond)  ;  Quin  v.  Roane,  24  N.  C.  144. 

Texas. —  Walton  v.  Compton,  28  Tex. 
569. 

West  Virginia. — State  v.  Barnes,  52  W.  Va. 
85,  43  S.  E.  131,  holding  that  a  constable 
was  liable  on  his  bond  for  officers'  fee  bills 
put  into  his  hands  for  collection,  where  the 
parties  had  promised  to  pay  such  bills. 


See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  366. 
Failure  to  take  out  process. —  In  North 

Carolina  it  has  been  held  that  a  constable's 
sureties  were  not  liable  for  his  omitting, 
without  instructions  to  the  contrary,  to  sue 
out  execution  against  an  insolvent  debtor 
(Fisher  v.  Carraway,  14  N.  C.  436),  and  that 
a  sheriff,  who  had  received  for  collection  the 
note  of  a  feme  covert  within  a  magistrate's 
jurisdiction,  was  not  guilty  of  negligence,  so 
as  to  become  liable  on  his  official  bond,  by 
failing  to  take  out  a  warrant  on  the  claim 
(Graham  v.  Buchanan,  60  N.  C.  93). 

Failure  to  return  uncollected  notes. — \\^ere 
a  constable  received  notes  to  collect,  and  for 
want  of  time  did  not  collect  them  before  his 
term  of  office  expired,  and  afterward  refused 
to  deliver  them  up,  his  sureties  were  liable 
therefor  on  his  official  bond.  Respass  v. 
Johnson,  29  N.  C.  77. 

Where  it  is  not  the  official  duty  of  the  sher- 
iff to  collect  a  claim  put  in  his  hands  for 
collection,  he  cannot  be  held  liable  upon  his 
bond  for  failure  to  collect  the  same.  State  v. 
Long,  29  N.  C.  379;  State  v.  McCallum,  2 
Baxt.  (Tenn.)  101.  See,  generally,  supra,  X, 
C,  6. 

86.  Treasurers  V.  Buckner,  2  McMull. 
(S.  C.)  327. 

87.  Iowa. —  Sample  Davis^  4  Greene  117. 
Kentucky.— 'Grimth.  v.  Com.,  10  Bush  281 

(holding  that  the  sureties  on  a  sheriff's  offi- 
cial bond  are  not  liable  on  his  covenant  to 
collect  and  account  for  fee  bills  of  which  he 
has  acknowledged  the  receipt,  but  are  only 
liable  for  money  collected  on  writs  and  proc- 
ess which  the  law  makes  it  his  duty  to  take 
and  collect)  ;  Com.  v.  Sommers,  3  Bush  555. 

Louisiana. —  Bacas  f.  Hernandez,  31  La. 
Ann.  85  (holding  that  as  the  sheriff  is  not 
authorized  to  receive  from  the  purchaser  of 
property  at  a  judicial  sale  the  amount  of  the 
mortgage  or  privileged  debts  which  rank  tlie 
claim  of  the  seizing  creditor,  tlie  sureties  of 
the  sheriff  cannot  be  held  for  the  amount  of 
such  debts  received  and  not  accounted  for  by 
the  sheriff)  ;  Merchants'  Bank  v.  Peters,  2 
Rob.  214. 

Neio  York.—  De  Sisto  v.  Stimmel,  58  N.  Y. 
App.  Div.  486,  69  N.  Y.  Suppl.  431  [affirming 
31  Misc.  711,  65  N.  Y.  Suppl.  314  {reversing 
29  Misc.  769,  61  N.  Y.  Suppl.  57)],  holding 
that  where  a  city  marshal's  bond  provided 
that,  if  he  should  faitlifully  execute  the  du- 
ties of  his  office,  the  obligation  sIkmiKI  be 
void,  and  after  tlio  marshal  liad  loviod  on 
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the  sureties  are  not  liable  therefor/^  unless  the  statute  expressly  subjects  them 
to  such  liability;  and  where  a  sheriff  sells  property  taken  on  attachment  by 
agreement  between  plaintiff  and  defendant,  and  without  an  order  of  court, 
his  sureties  are  not  liable  on  their  bond  for  his  failure  to  pay  over  the  money. 

(b)  Money  Received  After  Return-Day  of  Process.  Where  money  is  paid  to  a 
sheriff  by  judgment  debtor  after  the  return-day  of  the  execution,  the  sheriff's 
failure  to  pay  it  over  to  the  judgment  creditor  is  not  a  breach  of  his  bond,^^  unless 
the  statute  has  expressly  extended  the  liability  of  the  sureties  to  cover  such  a 
default. But  it  is  otherwise  where  such  money  is  paid  to  release  property  levied 
on  before  the  return-day  and  in  the  officer's  possession;  or  where  the  money 
is  realized  by  a  sale  after  the  return-day  of  property  levied  on  before  that  time.^* 

(ii)  Official  Receipt  or  Custody  of  Money.  Where  a  sheriff's  receipt 
and  custody  of  money  are  in  his  private  rather  than  his  official  capacity,  his 
sureties  are  not  responsible  for  his  disposition  thereof.  But  where  a  sheriff, 
by  consent  of  the  parties  in  interest,  receives  the  purchase-money  of  land  sold 


personal  property  on  an  execution,  plaintiff 
therein  deposited  two  hundred  and  fifty  dol- 
lars with  the  marshal  to  secure  him  against 
any  damages  from  the  levy,  to  be  returned  if 
suit  was  not  commenced  for  the  property 
within  twenty  days,  and  no  suit  was  begun, 
and  the  marshal  converted  the  money  to  his 
own  use,  the  marshal's  bondsmen  were  not 
liable  for  the  conversion  of  the  money,  since 
the  marshal  had  no  official  authority  to  re- 
ceive the  deposit. 

North  Carolina. —  Blythe  v.  Outland,  33 
N.  C.  134;  Ellis  V.  Long,  30  N.  C.  513. 

OMo.— Bradt  v.  Skillen,  2  Ohio  Dec.  (Re- 
print) 727,  5  West.  L.  Month.  72,  holding 
that  where  a  sheriff,  making  a  sale  on  parti- 
tion, exceeds  the  authority  of  his  office  by 
receiving  and  collecting  the  notes,  instead  of 
having  the  notes  made  to  the  parties  and  de- 
livering them  to  the  parties,  the  sureties  on 
his  bond  are  not  liable  for  the  money  so  col- 
lected. 

Texas. —  Heidenheimer  v.  Brent,  59  Tex. 
533. 

United  States. — ^People  v.  Hilton,  36  Fed. 
172,  holding  that  where  a  sheriff  having  a 
writ  of  replevin  for  execution  received  from 
plaintiff  in  replevin  a  deposit  of  money  in 
lieu  of  the  bond  required  by  statute  for  the 
diligent  prosecution  of  the  suit,  and  subse- 
quently embezzled  the  money,  the  sureties  on 
his  official  bond  were  not  liable  for  the 
amount. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  365. 

Setting  up  lack  of  authority  to  receive  pay- 
ment otherwise  than  in  money. — Where  plain- 
tiff placed  in  the  hands  of  a  deputy  sheriff 
a  claim  for  collection  against  a  person  who, 
in  payment  thereof,  turned  in  a  claim  which 
he  held  against  such  deputy,  and  plaintiff 
thereupon  sued  on  the  sheriff's  official  bond 
to  recover  the  amount  of  his  claim,  the  sure- 
ties were  entitled  to  set  up  the  lack  of  power 
in  the  officer  to  receive  anything  in  satisfac- 
tion of  a  claim  placed  in  his  hands  for  col- 
lection except  money,  or  bank-notes  circulat- 
ing as  such.  Draper  v.  State,  1  Head  (Tenn.) 
262. 

88.  Illinois.— Henckler  V.  Monroe  County 
Ct.,  27  ni.  39. 
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Kentucky. —  Jones  v.  Com.,  2  Litt.  357 ; 
Bernard  v.  Johnston,  3  Bibb  432. 

Mississippi. —  Radford  v.  Hull,  30  Miss. 
712. 

Missouri. —  Bogard  v.  Green,  8  Mo.  115. 

North  Carolina. —  Mills  v.  Allen,  52  N.  C. 
564  [folloicing  Ellis  v.  Long,  30  N.  C.  513; 
State  V.  Long,  30  N.  C.  415].  Contra,  Hol- 
comb  V.  Franklin,  11  N.  C.  274. 

Tennessee. —  Turner  f.  Collier,  4  Heisk.  89. 
Contra,  Bosley  v.  Smith,  3  Humphr.  406. 

Texas. —  Heidenheimer  v.  Brent,  59  Tex. 
533. 

United  States. —  U.  S.  v.  Cranston,  25  Fed. 
Cas.  No.  14,889,  3  Cranch  C.  C.  289. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  365. 

89.  See  Jones  v.  Com.,  2  Litt.  (Ky.)  357. 

90.  Governor  v.  Perrine,  23  Ala.  807. 

91.  Forward  v.  Marsh,  18  Ala.  645  (hold- 
ing that,  where  an  execution  was,  on  its  face, 
returnable  at  a  time  anterior  to  the  term  to 
which  by  law  it  should  have  been  made  return- 
able, and  was  not  amended,  the  sureties  of 
the  officer  were  not  liable  for  money  collected 
on  it  by  him  after  the  day  on  which  it  was 
on  its  face  returnable,  and  which  he  failed  to 
pay  over)  ;  Fitzpatrick  V.  Montgomery 
Branch  Bank,  14  Ala.  533 ;  Dean  v.  Governor, 
13  Ala.  526;  Farmers'  Bank  V.  Reid,  3  Ala. 
299  [following  Barton  v.  Lockhart,  2  Stew. 
&  P.  109]  ;  Stephens  v.  Boswell,  2  J.  J. 
Marsh.  (Ky.)  29;  Rudd  v.  Johnson,  5  Litt. 
(Ky.)  19;  Turner  v.  Collier,  4  Heisk.  (Tenn.) 
89;  Thomas  v.  Browder,  33  Tex.  783  [citing 
Hamilton  v.  Ward,  4  Tex.  356];  Haley  v. 
Greenwood,  28  Tex.  680. 

92.  James  v.  Yates,  3  Mete.  (Ky.)  343 
[distinguishing  Stephens  v.  Boswell,  2  J.  J. 
Marsh.  (Ky.)  29;  Rudd  V.  Johnson,  5  Litt. 
(Ky.)  19]. 

93.  Evans  v.  Governor,  18  Ala.  659,  54 
Am.  Dec.  172;  Beale  v.  Com.,  7  Watts  (Pa.) 
183. 

94.  Dennis  v.  Chapman,  19  Ala.  29,  54 
Am.  Dec.  186;  Nash  v.  Muldoon,  16  Nev.  404. 

95.  Louisiana. —  Gay  v.  Lejeune,  26  La. 
Ann.  250. 

Massachusetts. —  Boston  v.  Moore,  3  Allen 
126,  holding  that  the  condition  of  a  con- 
stable's bond  which  provides  that  "  he  shall 
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under  a  judgment  in  partition  before  the  same  is  payable  under  the  order  of  sale, 
he  will  be  deemed  to  have  received  it  in  his  official  capacity,  and  the  sureties  on 
his  bond  are  liable  for  his  default  in  paying  it  over  to  the  persons  entitled  to  it.^^ 

(ill)  Validity  of  Judgment  or  Process.  The  sureties  are  not  reheved 
of  liability  because  of  an  irregularity  in  the  process  under  which  the  money  was 
collected/^  or  an  error  or  irregularity  in  the  rendition  of  the  judgment  upon  which 
such  process  is  based. 

(iv)  Validity  of  Sale  by  Which  Money  Realized.  In  an  action  on  a 
sheriff's  bond  for  failure  to  pay  over  the  proceeds- of  an  execution  sale  of  land,  it 
may  be  shown  in  defense  that  the  execution  defendant  had  but  an  equitable  title 
to  the  land  which  could  not  be  sold  under  execution  at  law.^^ 

(v)  Duty  to  Pay  Over  Money.  A  breach  of  a  sheriff's  bond  cannot  be 
predicated  upon  his  failure  to  pay  over  money  unless  it  was  his  duty  to  pay  over 
the  same.^ 

(vi)  Tender  and  Refusal.  The  sureties  are  reheved  from  liability  where 
the  officer  has  tendered  payment  to  a  person  entitled  to  receive  the  money  who 
has  refused  it.^ 


faithfully  perform  all  the  duties  of  a  con* 
stable  in  the  service  of  all  civil  process  which 
may  be  committed  to  him  "  is  not  broken  by 
his  failure  to  pay  to  plaintiff  in  a  writ  money 
intrusted  to  him  for  that  purpose  by  de- 
fendant therein  after  completion  of  the  serv- 
ice. 

North  Carolina. —  Martin  v.  Long,  30  N.  C. 
415,  holding  that  where  on  making  an  arrest 
the  sheriff  did  not  take  a  bail-bond,  but  in 
lieu  thereof  took  a  deposit  in  money,  the 
sureties  of  the  sheriff  were  not  liable  for  the 
amount,  although  defendant  in  the  process 
offered  to  surrender  himself  and  demanded 
the  money  of  the  sheriff,  because  as  between 
defendant  and  the  sheriff,  the  contract  was 
merely  personal  and  in  their  natural  capaci- 
ties. 

Soitth  Carolina. —  Treasurers  v.  Buckner,  2 
McMull.  327 ;  Treasurers  v.  Temples,  2  Speers 
48. 

United  States. —  See  Virginia  v.  Turner,  28 
Ped.  Cas.  No.  16,971,  1  Cranch  C.  C.  286. 

Canada.— Kero  v.  Powell,  25  U.  C.  C.  P. 
448. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con^ 
stables,"  §  365. 

Money  paid  by  mistake. —  The  refusal  of  a 
sheriff  to  pay  back,  on  demand,  money  re- 
ceived through  a  mutual  mistake,  in  excess 
of  the  true  amount  of  an  execution  collected 
by  him,  is  a  private  matter,  to  be  settled  be- 
tween the  parties,  and  is  not  a  breach  of  his 
official  bond  for  which  his  sureties  can  be  held 
responsible.  Ireland  v.  Tapscott,  68  N.  C. 
300. 

An  overpayment  to  a  sheriff  on  an  execu- 
tion under  a  threat  to  levy  if  the  sum  de- 
manded is  not  paid  is  obtained  by  "  virtue  of 
his  office,"  and  the  sureties  on  his  official 
bond  are  liable  therefor,  even  though  the  ac- 
tual payment  was  to  his  deputy.  Snell  V. 
State,  43  Ind.  359. 

96.  State  v.  Cavce,  85  Mo.  456. 

97.  State  v.  Norris,  19  Ark.  247  (holding 
that  it  is  no  defonso  to  an  action  on  a  sher- 
iff's official  bond  for  failure  to  pay  over 
money  made  on  execution  issued  from  the  cir- 


cuit court  on  a  justice's  judgment  that  no 
execution  had  been  issued  by  the  justice  and 
returned  nulla  hona  before  filing  the  tran- 
script of  the  judgment  in  the  circuit  court)  ; 
Rollins  V.  State,  13  Mo.  437,  53  Am.  Dec.  151. 

Neither  the  sheriff  nor  his  bondsmen  can 
attack  the  validity  of  the  process  under  which 
the  sheriff  collected  the  money  in  his  hands. 
Watts  V.  Colquitt,  66  Ga.  492. 

98.  State  v.  Hicks,  2  Blackf.  (Ind.)  336, 
20  Am.  Dec.  118. 

The  officer  and  his  sureties  are  estopped  to 
deny  the  regularity  of  the  judgment  on  which 
the  money  was  made.  Nutzenholster  i\  State, 
37  Ind.  457. 

99.  Kelly  v.  Governor,  14  Ala.  541. 

1.  State  V.  O'Neill,  114  Mo.  App.  611,  90 
S.  W.  410,  holding  that  as  the  termination 
of  the  office  of  a  sheriff  did  not  ipso  facto 
require  him  to  pay  into  court  the  proceeds 
of  a  sale  on  execution,  his  failure  to  do  so 
did  not  constitute  a  breach  of  his  bond. 

When  money  collected  under  a  judgment 
has  been  paid  to  the  judgment  creditor  while 
the  judgment  is  in  full  force  and  has  not 
been  stayed,  the  officer's  failure  to  return  the 
money  to  the  judgment  debtor  on  the  reversal 
of  the  judgment  is  not  a  breach  of  his  bond. 
Monahan  c.  Triumph  Artificial  Limb  Co.,  6 
Ohio  Cir.  Ct.  150,  3  Ohio  Cir.  Dec.  390. 

2.  Hull  V.  Chapel,  77  Minn.  159,  79  N.  W. 
669,  77  Am.  St.  Rep.  666,  holding  that  the 
sureties  on  a  sheriff's  bond  were  not  liable 
for  a  sum  received  by  the  sheritf  on  redemp- 
tion from  a  mortgage  foreclosure,  whore  the 
sheriff  had  duly  tendered  payment  thereof  to 
plaintifi"s  agent,  who  had  authority  to  accept 
and  to  give  a  receipt  for  the  money,  which 
had  been  refused,  notwithstanding  'the  fact 
that  a  subsequent  demand  was  made  by  plain- 
tiff, and  the  sheriff  refused  to  pay  the' money. 

Facts  not  amounting  to  tender. — Where  in 
an  action  by  a  shorilV  ou  tiio  official  bond  of 
his  deputy  for  failure  to  pay  over  money  col- 
lected on  a  fieri  facias,  it  appeared  tliat  the 
deputy  had  "  pi-o]>osed  to  pay"  tlie  money 
colU^eted  by  him  to  his  principal,  and  the 
latter  "  told  him  that  he  would  see  the  per- 
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(vii)  Payment  of  Debt.  A  sheriff  who  has  collected  money  on  an  execu- 
tion cannot,  in  an  action  upon  his  bond  therefor,  dispute  the  right  of  plaintiff  to 
the  money,  upon  the  ground  that  the  judgment  was  satisfied  by  a  recovery  and 
satisfaction  in  another  case  founded  upon  the  same  cause  of  action;  ^  but  payments 
by  the  debtor  to  execution  creditors  are  a  defense  pro  tanto  to  an  action  on  the 
sheriff's  bond  for  failure  to  collect  the  execution.*  If  the  sheriff  pays  to  plaintiff 
the  amount  of  an  execution  then  in  force  in  his  deputy's  hands,  and  the  deputy 
afterward  collects  it  from  defendant  in  execution,  his  sureties  are  liable  on  their 
bond  if  he  fails  to  account  for  it;  ^  and  where  a  deputy  has  neglected  to  pay  over 
money  collected  on  an  execution,  the  sureties  on  his  official  bond  are  not  relieved 
from  liability  to  the  sheriff  by  the  fact  that,  on  being  sued,  the  latter  paid  the 
money  voluntarily  without  defending  the  suit.^ 

(viii)  Necessity  For  Demand.  It  has  been  held  that  in  order  for  a  sheriff 's 
failure  to  pay  over  money  to  the  person  entitled  thereto  to  constitute  a  breach 
of  his  bond,  the  person  entitled  must  have  demanded  the  money  or  offered  a  reason- 
able opportunity  for  payment;  ^  but  that  a  demand  is  not  necessary  before  the 
bringing  of  an  action  for  money  collected  by  the  sheriff  for  public  purposes.^ 

(ix)  Necessity  For  Enforcement  of  Sheriff's  Liability  For 
Deputy's  Default.  It  has  been  held  that  there  is  a  breach  of  a  deputy 
sheriff's  bond  if  he  fails  to  pay  over  money  collected  on  execution,  even  though 
the  sheriff  should  never  be  sued  or  made  to  pay  the  amount.^ 

(x)  Proper  Application  of  Money.  There  is  no  Hability  on  the  official 
bond  of  a  sheriff  as  to  money  which  has  been  properly  applied  by  him.^^ 

(xi)  Order  to  Lend  Money.  It  has  been  held  that  where  a  court  has 
ordered  a  sheriff,  as  its  agent,  to  lend  out  money  in  his  custody,  the  sureties  on 
his  official  bond  are  not  responsible  for  the  faithful  execution  of  the  personal  trust 
thus  imposed. 

(xii)  Order  to  Bring  Money  Into  Court,  An  order  of  court  directing 
a  sheriff,  who  has  money  arising  from  a  sale  of  goods  taken  by  him  on  attachment 


sons  it  was  going  to,  and  that  he  could  pay 
it  to  them,"  it  was  held  that  this  did  not 
amount  to  a  tender  of  the  money  to  the 
principal,  so  as  to  relieve  the  deputy's  sure- 
ties from  liability  on  their  bond,  but  was  a 
direction  to  the  deputy  to  pay  it  to  the  per- 
sons entitled  to  receive  it,  and  on  his  failure 
to  do  so,  in  consequence  of  which  the  sheriff 
was  compelled  to  pay  it,  the  sureties  of  the 
deputy  were  liable  on  their  bond.  McGehee 
V.  Gewin,  25  Ala.  176. 

3.  Hill  V.  Fitzpatrick,  6  Ala.  314. 

4.  Com.  V.  Bosley,  5  Bush  (Ky.)  221. 

5.  McGehee  v.  Gewin,  25  Ala.  176,  holding 
that  no  one  but  the  execution  defendant  could 
take  advantage  of  the  payment  by  the  sheriff. 

6.  Andrus  v.  Bealls,  9  Cow.  (N.  Y.)  693. 

7.  Woolard  v.  Favorite,  17  Ohio  Cir.  Ct. 
72,  9  Ohio  Cir.  Dec.  686,  so  holding  in  a 
case  where  there  had  been  an  order  of  court 
for  such  payment. 

8.  Moore  County  v.  Mcintosh,  31  N.  C. 
307. 

9.  Willet  V.  Stewart,  43  Barb.  (N.  Y.) 
98,  101,  where  it  is  said:  "The  deputy's  lia- 
bility depends  solely  upon  his  own  omission 
to  pay  the  sheriff,  and  not  in  any  manner 
upon  what  becomes  of  the  money  after  the 
sheriff  receives  it,  or  who  is  entitled  to  it." 

10.  People  V.  Foster,  133  111.  496,  23  N.  E. 
615  (holding  that  the  sureties  of  a  sheriff 
are  not  liable  for  money  received  by  him  from 
the  state  for  conveying  convicts,  and  not  re- 
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ported  by  him  to  the  county  board,  when 
such  money  was  necessarily  expended  by  the 
sheriff  in  defraying  the  cost  and  expense  of 
conveying  such  convicts)  ;  In  re  Bastian,  90 
Pa.  St.  472  (holding  that  an  execution  creditor 
cannot  recover  upon  the  sheriff's  bond  for  the 
proceeds  of  real  estate  seized  and  sold  under 
his  process  where  such  proceeds  were  applied 
by  the  sheriff  to  the  payment  of  prior  liens 
on  the  property). 

11.  Sanders  v.  Parrott,  1  Duv.  (Ky.)  292. 

Failure  to  fully  comply  with  order. — ^Where 
the  right  to  money  in  the  hands  of  a  sheriff 
is  disputed,  and  before  the  rightful  claimant 
is  ascertained  the  court  orders  the  sheriff  to 
lend  the  money  in  a  certain  manner  and  on 
certain  terms,  a  partial  compliance  with  such 
order,  without  showing  good  reason  why  the 
order  was  not  strictly  obeyed,  will  not  release 
the  liability  of  the  sheriff's  bondsmen.  Hub- 
bard V.  Elden,  43  Ohio  St.  380,  2  N.  E. 
434. 

Failure  to  give  bond  as  commissioner  to 
lend. — Where  an  ex-county  sheriff  was  ap- 
pointed a  commissioner  to  lend  for  the  benefit 
of  a  widow  certain  money  belonging  to  her, 
which  he  held  for  her  in  his  capacity  as  sher- 
iff, and  as  such  commissioner  was  directed  to 
give  bond,  which  he  failed  to  do,  it  was  held 
that,  as  the  appointment  as  commissioner 
never  took  effect,  such  sheriff  was  liable  for 
the  amount  on  his  bond  as  sheriff.  State  V. 
Peacock,  45  Mo.  263. 
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and  sold,  to  bring  it  into  court,  furnishes  no  defense  to  an  action  on  his  official 
recognizance  for  the  money,  unless  the  money  was  brought  into  court  by  him 
pursuant  to  the  order.^^ 

(xiii)  Judgment  For  False  Return.  It  has  been  held  that  where  an 
execution  plaintiff  has  recovered  judgment  against  a  sheriff  for  falsely  returning 
nulla  bona  after  he  had  made  the  money,  he  cannot  afterward  bring  an  action  on 
the  sheriff's  offi-cial  bond  for  his  failure  to  pay  over  such  money.^^ 

(xiv)  Voluntary  Payment  to  Sheriff.  The  sureties  on  a  sheriff's 
official  bond  are  not  liable  for  money  illegally  paid  by  the  county  board  to  the 
sheriff  upon  auditing  his  account,  to  reimburse  him  for  the  balance  shown  to  be 
due  him  by  such  account,  when  such  payment  was  voluntarily  made  by  the  board 
of  mistake  of  law,  and  with  full  knowledge  of  the  facts,  no  fraud,  concealment, 
or  misrepresentation  having  been  practised  by  the  sheriff.^* 

(xv)  Money  Payable  in  Private  Capacity.  Where  the  obhgation  of 
a  sheriff  to  pay  over  certain  money  rests  in  private  contract  rather  than  on  his 
official  duty,  his  sureties  are  not  liable  for  his  failure  to  pay.^^ 

(xvi)  Efforts  of  Plaintiff  to  Collect.  The  fact  that,  after  the  failure 
of  an  officer  to  collect  a  claim  put  into  his  hands  for  collection,  plaintiff  endeavored 
unsuccessfully  to  collect  it  himself,  does  not  operate  as  a  waiver  of  his  right  of  action 
on  the  officer's  bond  for  such  default. 

(xvii)  Non-Receipt  of  Money.  Where  a  sheriff  has  sold  real  estate  under 
an  execution  or  order  of  court  and  the  sale  has  been  confirmed  by  the  court,  the 
sheriff  cannot  be  allowed  to  show,  in  an  action  on  his  official  bond  for  failure  to 
pay  over  the  money  raised  by  such  sale,  that  he  has  not  received  the  purchase- 
money,  since  it  is  his  duty  to  receive  it  when  the  sale  is  made.^^ 

(xviii)  Ownership  of  Property  From  Which  Money  Realized.  In 
an  action  upon  a  sheriff's  bond  to  recover  the  proceeds  of  property  levied  on  and 
sold  by  him  as  the  property  of  an  execution  defendant,  the  sureties  cannot  deny 
that  the  property  was  that  of  the  execution  defendant. 

g.  Extent  of  Liability.  In  an  action  for  failure  to  turn  over  money  collected 
the  measure  of  damages  is  the  amount  collected  and  not  paid  over,  with  interest 
from  the  time  of  demand. 

8.  Defaults  in  Connection  With  Taking  of  Bond  or  Security.  Where  it  is  the 
duty  of  a  sheriff  to  take  a  bond  or  other  security  there  is  a  breach  of  his  official 
bond  if  he  fails  to  take  bond,^^  accepts  a  bond  with  insufficient  sureties,^^  or  takes 


12.  State  V.  Willard,  2  Houst.  (Del.)  11. 

13.  Miller  v.  Corbett,  26  U.  C.  Q.  B.  478 
[following  Sloan  v.  Creasor,  22  U.  C.  Q.  B. 
127]. 

14.  People  V.  Foster,  133  111.  49&,  23  N.  E. 
615. 

15.  Wilson  V.  State,  13  Ind.  341  (holding 
that  where  a  constable  attached  certain  prop- 
erty, and  left  it  with  a  certain  person  and 
taxed  the  expense  of  keeping  it  with  the 
costs,  and  collected  the  amount,  but  failed  to 
pay  it  over  to  the  custodian  of  the  property, 
the  constable  was  not  liable  on  his  bond)  ; 
Allen  V.  Ramey,  4  Strobh.  (S.  C.)  30  [ap- 
proved in  Wieters  v.  May,  71  S.  C.  9,  50  S.  E. 
547]  (holding  that  the  sureties  of  a  sheriff 
were  not  liable  for  printer's  fees  which  he 
refused  or  neglected  to  pay  over  to  the 
printer) . 

16.  Quin  V.  Roane,  24  N.  C.  144,  so  hold- 
ing in  an  action  on  a  sheriff's  bond  for  his 
deputy's  failure  to  collect. 

17.  Ferguson  v.  Tutt,  8  Kan.  370. 

18.  Smithers  V.  State,  7  Mo.  342.  See  also 
People  V.  Reeder,  25  N.  Y.  302, 


19.  De  la  Garza  v.  Booth,  28  Tex.  478,  91 
Am.  Dec.  328.  See  also  Govenior  v.  Raley. 
34  Ga.  173,  holding  that  where  a  sheriff  has 
failed  to  account  for  money  collected  on  an 
execution,  and  the  attorney  of  the  execution 
plaintiff  was  obliged  to  pay  the  amount  of 
the  execution  to  plaintiff,  the  bond  must  re- 
spond to  the  attorney  for  the  amount  of  the 
execution  with  interest. 

20.  People  v.  Dikeman,  3  Abb.  Dec.  (N.  Y.) 
520;  Governor  r.  Munroe,  15  X.  C.  412;  Black 
V.  Ramey,  4  Strobh.  ,  (S.  C.)  79.  But  com- 
pare Arundell  r.  Jones,  9  N.  C.  359.  holding 
that  a  sheriff  is  not  liable  on  his  official  bond 
for  omitting  to  take  bail  when  he  executes 
a  capias  in  a  civil  case  but  is  liable  only  a5 
bail  on  a  scire  facias. 

21.  California. —  Xoble  r,  Desmond.  72  Cal. 
330,  14  Pac.  16. 

Kcrituck}/. —  Miller  r.  Com.,  4  B.  Mon.  304. 

Xchraska. —  Adams  r.  Wcisberger,  62  Nebr. 
325,  87  N.  W.  16. 

North  Carolina. —  Witherspoon  r.  Davidson, 
14  N.  0.  361,  holding  that  whore  an  insolvent 
constable  became  surety  for  a  stay  of  ap 

[X.  D,8] 


1936    [36  Cyc]      SREEIFFS  AND  CONSTABLES 


a  bond  which  is  informal,^^  does  not  contain  conditions  required  by  statute,^^ 
or  is  otherwise  defective,^*  or  is  for  an  inadequate  penal  sum.^^  Failure  to  return 
a  replevin  bond  may  also  constitute  a  breach  of  the  sheriff's  official  bond;  and 
the  sureties  of  the  sheriff  are  liable  for  his  failure  to  respond  to  his  statutory  lia- 
bility  as  bail  for  a  person  arrested  who  fails  to  give  bail.^^  But  a  sheriff's  sureties 
are  not  liable  for  mistake  of  the  sheriff  or  his  deputy  or  clerk,  in  reciting  in  a  bail- 
bond  that  the  action  is  in  the  county  court,  when  it  is  in  the  common  pleas. An 
attempt  to  enforce  an  insufficient  bond  taken  by  an  officer  does  not  bar  the  remedy 
on  his  official  bond  for  the  default;  but  in  an  action  by  attachment  creditors 
on  the  official  bond  of  the  attaching  officer  for  taking  an  insufficient  bond  in 
replevin  for  the  attached  property,  where  the  replevin  was  not  decided  on  the 
merits,  but  on  a  voluntary  discontinuance  of  the  attachment,  defendant  may 
show  that  the  attached  property  was  exempt. 

9.  Defaults  in  Respect  to  Return  of  Process  —  a.  In  General.  There  is  a 
breach  of  the  bond  of  a  sheriff  or  constable  where  he  fails  to  return  process 


execution  committed  to  him  for  collection, 
there  was  a  breach  of  his  bond,  as  the  law- 
required  him  to  take  responsible  sureties. 

Texas. —  Lipscomb  v.  Mensing,  2  Tex.  App. 
Civ.  Cas.  §  535. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  363. 

When  the  sheriff  has  not  been  negligent  in 
determining  the  sufficiency  of  sureties,  he  is 
not  liable  on  his  bond,  although  the  sureties 
eventually  prove  insufficient.  People  v.  Rob- 
inson, 89  111.  159. 

22.  Lipscomb  v.  Mensing,  2  Tex.  App.  Civ. 
Cas.  §  535. 

23.  Traweek  V.  Heard,  97  Ala.  715,  12  So. 
166. 

24.  Love  V.  People,  94  111.  App.  237 ;  Treas- 
urers V.  Barksdale,  1  Hill  (S.  C.)  272,  void 
bond. 

•  The  measure  of  damages  for  the  taking  of 
an  insufficient  or  defective  replevin  bond  is 
the  injury  suffered  by  defendant  in  the  re- 
plevin, and  is  not  necessarily  confined  to  the 
value  of  the  property  as  stated  in  the  affi- 
davit.   Love  V.  People,  94  111.  App.  237. 

25.  Mayer  v.  People,  190  111.  109,  60  N.  E. 
96  [affirming  92  111.  App.  123] ;  People  V. 
Core,  85  111.  248;  Pickett  v.  People,  114  111. 
App.  188. 

The  good  faith  of  a  sheriff  who  has  taken 
an  insufficient  replevin  bond  will  not  relieve 
him  from  liability  on  his  official  bond,  un- 
less he  has  used  the  best  means  of  forming  a 
correct  opinion  as  to  the  value  of  the  prop- 
erty.   Robinson  v.  People,  8  111.  App.  279. 

The  failure  of  a  defendant  in  replevin  to 
object  to  the  replevin  bond  on  the  ground  of 
insufficiency  at  the  earliest  possible  moment, 
and  his  going  to  trial  without  such  objection, 
is  not  a  waiver  of  the  insufficiency  so  as  to 
deprive  him  of  his  remedy  on  the  sheriff's 
official  bond  if  the  replevin  bond  is  in  fact 
insufficient.  Mayer  v.  People,  190  111.  109,  60 
N.  E.  96  [affirming  92  111.  App.  123],  holding 
also  that  defendant  in  the  replevin  suit  was 
not  estopped  from  alleging  that  the  value  of 
the  property  replevied  was  greater  than  the 
jurisdiction  of  the  justice  of  the  peace,  by 
appearing  in  the  replevin  suit  and  taking 
judgment  against  plaintiff  by  default,  where 
defendant  had  not  by  any  affirmative  act  in- 
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voked  or  consented  to  the  jurisdiction  of  the 
justice,  or  accepted  any  benefits  of  the  judg- 
ment. 

26.  People  v.  Robinson,  89  111.  159,  so  hold- 
ing on  the  ground  that  a  replevin  bond  is 
taken  as  well  for  the  benefit  of  defendant  in 
replevin  as  for  indemnity  to  the  sheriff,  and 
hence  it  is  the  duty  of  the  officer  to  return 
it,  with  the  writ,  in  court,  so  as  to'  afford 
defendant  an  opportunity  to  require  ad- 
ditional security. 

27.  Evans  v.  Blalock,  47  N.  C.  377  [fol- 
lowing Governor  v.  Montfort,  23  N.  C. 
155]. 

28.  Nelson  v.  Baby,  14  U.  C.  Q.  B.  235. 

29.  Williams  V.  Ragan,  153  Ala.  397,  45 
So.  185. 

30.  People  i\  Lee,  71  Mich.  493,  39  N.  W. 
731. 

31.  Alabama. — -Marcum  v.  Burgess,  67  Ala. 
556. 

Arkansas. —  Wilson  v.  Young,  58  Ark,  593, 
25  S.  W.  870;  Faulkner  v.  State,  9  Ark.  14; 
Governor  v.  Pleasants,  4  Ark.  193. 

Idaho.— 'Roth  v.  Duvall,  1  Ida.  149. 

Illinois. — Calhoun  County  Ct.  v.  Buck,  27 
111.  440;  Babka  v.  People,  73  111.  App.  246; 
People  V.  Johnson,  15  111.  App.  153. 

Indiana. —  State  v.  Youmans,  1  Ind.  90 ; 
State  V.  Guard,  6  Blackf.  519;  State  v. 
Spencer,  4  Blackf.  310. 

Kentucky. —  Johnston  v.  Governor,  2  Bibb 
186,  4  Am.  Dec.  694;  Goodman  p.  Root,  2 
Mete.  427;  Com.  v.  Begley,  66  S.  W.  754,  23 
Ky.  L.  Rep.  1985. 

Louisiana. —  Gardiner  v.  Carpenter,  10  La. 
Ann.  128. 

Michigan. —  Dunphy  v.  People,  25  Mich.  10. 
Missouri. — Alexander  v.  Eberhardt,  35  Mo. 
475. 

New  Jersey. —  State  v.  Roberts,  12  N.  J.  L. 
114,  21  Am.  Dec.  62. 

New  York. —  Carpenter  v.  Doody,  1  Hilt. 
465;  Sloan  v.  Case,  10  Wend.  370,  25  Am. 
Dec.  569. 

North  Carolina. —  McRae  V.  Evans,  18 
N.  C.  243. 

Pennsylvania.—- Mjers  V.  Com.,  2  Watts  & 
S.  60. 

South  Carolina. —  State  Treasurers  v.  Hil- 
liard,  8  Rich.  412. 
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within  the  time  allowed  by  law  therefor/^  or  makes  a  false     or  defective 
return. 

b.  Particular  Matters  AfTeeting  Liability— (i)  Validity  of  Process.  Fail- 
ure to  return  process  which  is  on  its  face  void  is  not  a  breach  of  an  officer's  bond; 
but  the  bond  must  respond  for  a  failure  to  return  process  which  is  merely  irregular.^^ 

(ii)  Validity  of  Judgment.  It  has  been  held  that  where  judgment  on 
which  an  execution  issues  is  void,  the  sheriff's  failure  to  return  the  writ  is  not  a 
breach  of  his  bond;^^  but  irregularities  in  the  judgment  do  not  affect  the  habihty 
on  the  officer's  bond  for  his  failure  to  return  an  execution.^^ 

(ill)  Authority  to  Execute  Process.  The  failure  of  a  sheriff  to  return 
process  which  he  was  not  authorized  to  execute  is  not  a  breach  of  his  official  bond.^^ 

(iv)  Delivery  of  Process  to  Officer  in  Official  Capacity.  It 
has  been  held  that  the  sureties  of  a  constable  are  liable  for  his  failure  to  return  an 
execution  only  when  it  is  delivered  to  him  in  his  official  capacity  by  a  magistrate. 

(v)  Time  of  Receipt  of  Process.    The  failure  of  a  sheriff  to  return  process 


Tennessee. —  Cowan  v.  Sloan,  95  Tenn.  424, 
32  S.  W.  388;  Chaffin  v.  Stuart,  1  Baxt.  296; 
Kinzer  v.  Helm,  7  Heisk.  672;  Armstrong  v. 
Apple,  2  'Coldw.  280;  Smith  v.  Gilmore,  3 
Sneed  481;  Planters'  Bank  v.  Porter,  10 
Humphr.  316;  Hand  v.  State,  5  Humphr.  518. 

Texas.—  Griswold  v.  Chandler,  22  Tex.  637  ; 
Smith  V.  Tooke,  20  Tex.  750. 

Virginia. — Grandstaff  v.  Ridgely,  30  Gratt.  1. 

Canada. —  Nelson  v.  Baby,  14  U.  C.  Q.  B. 
235. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  359. 
Although  a  sheriff  is  liable  to  a  fine,  at 

the  discretion  of  4he  proper  court,  for  his 
failure  to  make  due  return  of  an  execution, 
he  is  also  liable  to  an  action  on  his  official 
bond  by  the  party  injured  by  his  failure. 
Grandstaff  v.  Eidgely,  30  Gratt.  (Va.)  1. 

32.  Arkansas. — Wilson  v.  Young,  58  Ark. 
593,  25  S.  W.  870. 

Idaho.—  Roth  v.  Duvall,  1  Ida.  149. 

Illinois. —  Babka  v.  People,  73  111.  App. 
246;  People  v.  Johnson,  15  111.  App.  153. 

Indiana. —  State  v.  Guard,  6  Blatchf.  519. 

Louisiana. —  Gardiner  D.  Carpenter,  10  La. 
Ann.  128. 

Neiv  York. —  Carpenter  v.  Doody,  1  Hilt. 
465. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  359. 

33.  Arkansas. —  Hearn  v.  Ajres,  77  Ark. 
497,  92  S.  W.  708;  Levy  v.  Lawson,  5  Ark. 
212. 

Illinois. —  Foster  v.  People,  121  111.  App. 
165,  holding  that  the  bondsmen  of  a  constable 
are  liable  for  a  levy  made  under  an  execution 
issued  on  a  judgment  obtained  on  a  fraudu- 
lent return  madeloy  such  officer. 

Indiana. — State      Youmans,  1  Ind.  90. 

Kentucky. —  Com.  v.  Williams,  4  Lift.  335. 

Missouri. — State  v.  Case,  77  Mo.  247;  State 
V.  Finn,  24  Mo.  App.  344. 

Neiv  York.—  Walter  v.  Middleton,  68  N.  Y. 
605. 

Pennsylvania. —  Com.  v.  Yeisley,  6  Pa. 
Super.  Ct.  273;  Com.  v.  Lelar,  1  Phila.  336. 

Canada. — •  Clandinan  d.  Dickson,  8  U.  C. 
Q.  B.  281;  Hcxon  p.  Hamilton,  6  U.  C.  Q.  B. 
O.  S.  115. 
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See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  370. 

34.  State  v.  Johnson,  78  Mo.  App.  569. 

35.  Hawkins  v.  Com.,  1  T.  B.  Mon.  (Ky.) 
144. 

Issuance  to  wrong  officer. — The  provision  of 
the  act  of  March  4,  1861,  directing  justices 
elected  by  the  different  wards  of  St.  Louis  to 
issue  their  processes  to  the  constable  for  such 
wards,  being  merely  directory,  it  was  not 
fatal  to  an  execution  that  it  issued  to  the 
constable  in  another  ward,  so  as  to  relieve 
him  of  liability  on  his  bond  for  failure  to 
return  the  same.  Alexander  V.  Eberhardt,  35 
Mo.  475. 

36.  Shute  V.  McRae,  9  Ala.  931;  Samples 
V.  Walker,  9  Ala.  726;  Wofford  v.  Robinson,  7 
Ala.  489;  Roy  v.  Hamilton,  6  U.  C.  Q.  B. 
0.  S.  110. 

37.  Dailey  v.  State,  56  Miss.  475.  But 
compare  Perdue  v.  Dodd,  1  Lea  (Tenn.)  710, 
holding  that  on  motion  against  a  sheriff's 
sureties  for  the  insufliicient  return  of  an 
execution  in  favor  of  plaintiff,  they  will  not 
be  permitted  to  show  in  defense  that  the 
judgment  on  which  the  execution  issued  was 
void. 

38.  Germon  v.  Swartwout,  3  Wend.  (N.  Y.) 
282. 

The  mere  claim  of  a  stayer  of  an  execution 

that  there  wore  defects  in  the  judgment  and 
defenses  to  tlie  execution  will  not  relieve  a 
sheriff  from  liability  on  his  official  bond  for 
failure  to  make  a  proper  return.  Cowan  r. 
Sloan,  95  Tenn.  424,  32  S.  W.  388. 

39.  Johnson  r.  McLaughlin.  0  Ala.  551,  so 
holding  as  to  an  execution  on  a  judgment 
against  the  sheriff  which  was  directed  to  him 
and  delivered  to  him  to  be  executed.  But 
compare  Kinzer  r.  Helm,  7  Heisk.  (Tenn.) 
672,  holding  that,  although  a  sheriff  is  not 
obliged  to  receive  an  execution  to  which  he  is 
a  party  defendant,  if  he  does  receive  it.  he 
will  be  liable  on  his  official  bond  for  failure 
to  return  it. 

40.  Snapp  r.  Com.,  2  Pa.  St.  49.  holding 
that  the  sureties  on  a  constable's  othcial  bond 
were  not  liable  for  his  failure  to  return  an 
execution  delivered  to  him  by  another  con- 
stable. 
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is  a  breach  of  his  bond,  although  he  received  it  too  late  to  fully  execute  it  before 
the  return-day.*^ 

(vi)  Insolvency  of  Defendant  in  Process.  A  sheriff  is  not  relieved 
from  liability  on  his  bond  for  failure  to  return  an  execution  by  the  fact  that  when 
the  execution  came  to  the  sheriff's  hands  the  execution  defendant  had  no  property, 
but  was  then  and  still  continued  to  be  insolvent ;  but  the  insolvency  or  poverty 
of  defendant  may  go  in  mitigation  of  damages.*^ 

(vii)  Providential  Cause  Preventing  Return.  It  has  been  held 
that  the  sureties  are  not  liable  for  a  failure  to  return  process  which  was  due  to  a 
providential  cause  beyond  the  sheriff's  control.** 

(viii)  Loss  OF  Writ.  Where  an  execution  was  accidentally  misplaced  by 
the  sheriff,  and  in  consequence  thereof  was  not  returned  by  him  until  some  time 
after  the  return-day,  but  the  property  had  been  regularly  replevied  by  persons 
abundantly  good  for  the  debt,  the  sheriff  and  his  sureties  were  held  not  liable  on 
his  official  bond  for  failure  to  return  the  process  as  required  by  law.*^ 

(ix)  No  Property  in  Officer's  Possession.  The  fact  that  the  property 
never  came  to  the  hands  of  a  sheriff  does  not  excuse  him  from  liability  on  his 
official  bond  for  neglect  to  return  a  venditioni  exponas  or  for  falsely  returning  the 
same.*® 

(x)  Return  Made  to  Town  Clerk.  In  New  York  it  has  been  held  that 
when,  before  the  return-day  of  an  execution,  the  Justice  by  whom  it  was  issued 
removed  from  the  town  and  delivered  his  official  docket  and  papers  to  the  town 
clerk,  and  before  the  return-day  the  constable  to  whom  the  execution  was  delivered 
returned  the  same  to  the  town  clerk,  the  constable  and  his  sureties  could  not  be 
held  liable  for  failure  to  return  the  writ  to  the  justice.*^ 

(xi)  Acts  of  Plaintiff  as  Cause  of  Damage.  Where  the  damages 
suffered  by  plaintiff  in  an  action  for  a  false  return  have  resulted  from  his  own  act 
rather  than  the  false  return,  he  cannot  recover  on  the  bond  of  the  officer.*^ 


41.  Smith  V.  Gilmore,  3  Sneed  (Tenn.) 
481  [folloioed  in  Chaffin  v.  Stuart,  1  Baxt. 
296]. 

42.  Indiana. —  State  v.  Spencer,  4  Blackf. 
310. 

Kentucky. —  Goodrum  v.  Eoot,  2  Mete.  427. 

South  Carolina. —  State  Treasurers  v.  Hil- 
liard,  8  Rich.  412. 

Tennessee. — Webb  v.  Armstrong,  5  Humphr. 
379. 

Texas. —  Vaughan  v.  Warnell,  28  Tex.  119; 
Griswold  v.  Chandler,  22  Tex.  637,  holding 
that  in  order  to  avoid  liability  on  the  bond, 
not  only  the  execution  defendant's  insolvency, 
but  also  that  the  money  could  not  have  been 
collected,  must  be  shown. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  359. 

43.  Dobbs  V.  Murray  County,  17  Ga.  624; 
State  Treasurers  v.  Hilliard,  8  Rich.  (S.  C.) 
412. 

Where  the  statute  subjects  the  sheriff  and 
his  sureties  to  absolute  liability  for  the  debt, 
in  case  of  a  failure  to  return  an  execution, 
the  insolvency  of  the  execution  defendant 
cannot  reduce  their  liability.  Robertson  v. 
Marshall  County  Com'rs,  10  111.  559. 

44.  Harris  v.  Bradford,  4  Ala.  214  (hold- 
ing that  in  an  action  on  a  sheriff's  bond  for 
a  deputy's  failure  to  return  an  execution  it 
is  an  available  defense  that  the  deputy  was 
prevented  by  sickness  from  making  the  re- 
turn, and  that  on  the  return-day  the  sheriff 
was  absent  from  the  county,  if,  at  the  time 
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when  the  sheriff  left,  the  deputy  was  able  and 
expected  to  perform  the  duties  of  the  office)  ; 
State  V.  Guard,  6  Blackf.  (Ind.)  519  (holding 
that  the  sureties  of  a  sheriff  were  not  liable 
for  his  failure  to  return  an  execution,  where 
it  appeared  that  on  the  return-day  thereof 
and  for  six  days  before  he  was  sick,  and 
thereby  rendered  incapable  of  returning  the 
writ  or  attending  the  duties  of  his  office,  and 
that  he  so  continued  until  his  death). 

45.  Shippen  v.  Curry,  3  Mete.  (Ky.)  184. 

46.  State  v.  Youmans,  1  Ind.  90. 

47.  Hampton  v.  Boylan,  46  Hun  (N.  Y.) 
151. 

48.  Walter  v.  Middleton,  68  N.  Y.  605, 
where,  in  an  action  by  a  sheriff  on  the  bond 
of  his  deputy  for  a  false  return,  it  appeared 
that  the  sheriff  delivered  to  his  deputy  a 
body  execution  which  the  latter  falsely  re- 
turned "  not  found,"  and  after  the  false  re- 
turn, but  before  any  action  therefor  had  been 
brought,  the  debtor  was  surrendered  by  his 
bail  to  and  taken  into  custody  by  the  sheriff,, 
but  before  the  bail  had  taken  the  necessary 
steps  to  exonerate  themselves  from  liability, 
the  sheriff  wrongfully  discharged  the  debtor, 
in  consequence  whereof  the  bail  were  held 
liable  and  in  turn  recovered  against  the 
sheriff ;  and  it  was  held  that  the  sheriff  could 
not  recover  on  the  bond  of  the  deputy  for  the 
injury  thus  sustained,  as  the  fault  of  the 
deputy  had  been  remedied  by  the  surrender 
of  the  debtor.  It  was;  further  held  in  thisi 
case,  however,  that  t,he  fact  tha^  tlie  under- 
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(xii)  Participation  in  Making  of  Return.  Where  a  return  is  made 
out  by  the  sheriff  but  signed  by  a  deputy,  the  sheriff  cannot,  on  being  held  hable 
for  an  insufficient  return,  recover  against  the  deputy  and  his  sureties,*^  and  where 
a  sheriff  sees  the  return  indorsed  on  process  by  a  deputy  before  the  same  is  dehvered 
into  the  clerk's  office,  and,  with  a  knowledge  of  the  facts,  allows  the  return  to  be 
made,  it  is  in  law  and  fact  his  return,  and  he  cannot  sue  on  the  deputy's  official 
bond,  although  the  return  may  be  false.^^ 

(xiii)  Issuance  of  Alias  Writ.  Where  a  sheriff  fails  to  return  an  execution, 
plaintiff  therein  does  not  relinquish  his  right  of  action  on  the  sheriff's  official  bond 
by  issuing  an  alias  writ.^^ 

(xiv)  Return  Made  After  Institution  of  Suit.  It  is  no  defense  to 
an  action  on  a  sheriff's  bond  for  failing  to  return  an  execution  that,  after  the  insti- 
tution of  the  suit  and  subsequent  to  the  return-day  of  the  execution,  at  the  instance 
and  request  of  plaintiff,  the  sheriff  returned  it  to  a  different  county  from  the  one 
to  which  it  is  returnable  on  its  face.^^ 

(xv)  Payment  to  Plaintiff.  A  recovery  on  a  sheriff's  bond  for  his 
failure  to  return  an  execution  is  not  barred  by  the  fact  that  before  the  action  was 
commenced  one  of  the  execution  defendants  paid  the  amount  of  the  execution  to 
plaintiff.^^ 

e.  Extent  of  Liability.  Prima  facie  the  bond  must  respond  for  a  sheriff's  fail- 
ure to  return  final  process  to  the  extent  of  the  amount  named  in  the  writ,^*  but 
such  amount  cannot  be  recovered  where  it  is  clear  that  the  loss  of  the  debt  did  not 
result  from  the  failure  to  return  the  process.^^  A  false  return  warrants  a  recovery 
on  the  bond  of  the  damages  proximately  resulting  therefrom.^^ 

10.  Matters  Relating  to  Collection  of  Taxes.^^  Where  it  is  a  part  of  the 
official  duty  of  the  sheriff  to  act  as  collector  of  taxes,  his  official  bond  covers  what 
is  done  or  omitted  by  him  in  that  capacity,^^  unless  he  is  required  to  give  a  special 
bond  as  collector  of  taxes,  in  which  case  such  bond  rather  than  the  general  bond 


sheriff  knew  that  the  deputy's  return  was 
false  was  not  a  defense,  as  such  knowledge 
was  not  imputable  to  the  sheriff  as  between 
him  and  the  deputy. 

49.  Gate  v.  Howard,  1  Swan  (Tenn.)  15, 
holding  that  the  act  of  1829,  providing  that, 
where  a  sheriff  has  paid  or  is  liable  to  pay 
money  for  the  default  or  misconduct  of  his 
deputy,  he  may  by  motion  recover  judgment 
against  the  deputy  and  his  sureties,  on  satis- 
factory proof,  does  not  change  the  common- 
law  principles  applicable  to  such  cases. 

50.  Wasson  v.  Linster,  83  N.  C.  575. 

51.  Myers  V.  Com.,  2  Watts  &  S.  (Pa.) 
60. 

52.  State  v.  Saddler,  6  Ark.  235. 

53.  Com.  V.  Bradley,  4  J.  J.  Marsh.  (Ky.) 
209. 

54.  Roth  V.  Duvall,  1  Ida.  149;  Dailey  V. 
State,  56  Miss.  475.  See  also  Goodrum  v. 
Root,  2  Mete.  (Ky.)  427. 

The  liability  for  failure  to  return  a  vendi- 
tioni exponas  is  limited  to  the  value  of  the 
property  which  ought  to  have  been  exposed  to 
sale.  Johnston  v.  Governor,  2  Bibb  (Ky.) 
186,  4  Am.  Dec.  694. 

Failure  to  return  attachment. — Where,  in 
an  action  on  the  official  bond  of  a  sherifl'  for 
his  failure  to  return  a  writ  of  attachment,  it 
appears  that  defendant  had  sufficient  property 
to  satisfy  the  debt,  the  demand  of  plaintiff 
is  the  measure  of  damages.  Smith  v.  Tooke, 
20  Tex.  750. 

55.  Hill  V.  Turner,  3  Bush  (Ky.)  27. 


56.  State  V:  Finn,  24  Mo.  App.  344,  hold- 
ing that  a  sheriff  who  makes  a  false  return  of 
"  Not  found "  on  a  summons  in  a  back  tax 
suit  against  one  who  is  a  resident  of  the 
bailiwick,  and  who  could  have  been  found  by 
the  exercise  of  reasonable  diligence,  is  respon- 
sible on  his  official  bond  for  all  damages  re- 
sulting from  a  judicial  sale  of  the  property 
on  constructive  service. 

Value  of  property  as  measure  of  damages. 
—  In  an  action  on  a  sherift''s  bond  for  a  false 
return  alleging  the  delivery  of  property  re- 
plevied to  plaintifl",  the  measure  of  damages 
is  the  reasonable  value  of  the  property  not  so 
delivered  at  the  time  it  should  have  been  de- 
livered, independent  of  the  value  of  the  prop- 
erty stated  in  plaintiff's  complaint  in  the  re- 
plevin suit.  Hearn  v.  Ayres,  77  Ark.  497.  92 
S.  W.  768. 

The  amount  due  upon  the  execution  at  the 

return-day  is  tlie  measure  of  da-niagcs  for  a 
false  return  of  nulla  bona.  Gibson  r.  Gov- 
ernor, 11  Leigh  (Va.)  600. 

57.  Collection  of  taxes  generally  see  Tax- 
ation. 

58.  California. —  People  t".  Edwards.  9  Cal. 
286. 

/f/(//io.— State  r.  McDonald.  4  Ida.  468.  40 
Pac.  312,  95  Am.  St.  Rep.  137. 

Louisiana. —  New  Orleans  V.  Gautlireaux, 
36  La.  Ann.  109. 

Mississippi. —  State  V.  Matthews,  57  Miss.  1. 

Missouri. —  State  r.  Powell,  44  Mo.  436. 

North    Carolina. —  Brunswick    County  v, 
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must  respond,^^  although  under  some  statutes  if  the  sheriff  fails  to  give  a  special 
bond  as  tax  collector  as  it  is  his  duty  to  do,  his  general  official  bond  must  respond 
for  his  defaults  in  that  capacity. Where,  however,  the  law  does  not  require  a 
special  bond  as  tax  collector,  the  fact  that  such  a  bond  is  actually  given  does  not 
relieve  the  officer's  general  official  bond  of  liability/^  Accordingly  the  sureties 
must  answer  for  the  sheriff's  failure  to  pay  over  or  account  for  taxes  collected  by 
him/^  The  bond  cannot,  however,  be  made  to  answer  for  taxes  collected  by  the 
officer,  but  which  he  was  not  authorized  by  law  to  collect;  nor  can  a  sheriff's 
failure  to  collect  taxes  which  he  was  not  authorized  to  collect  subject  him  or  his 
■sureties  to  any  liability  on  the  bond.^* 

11.  Matters  Relating  to  Fees  or  Compensation.^^  The  sureties  on  a  sheriff's 
bond  are  liable  for  fees  improperly  collected  by  him;  ®^  but  the  sureties  on  the 
bond  of  a  de  facto  sheriff  are  not  liable  to  the  de  jure  sheriff,  upon  his  recovery  of 
the  office,  for  the  fees,  salary,  or  other  emoluments  of  the  office  which  were  received 
by  their  principal  while  exercising  the  functions  of  the  office.®^  The  sureties  of  a 
sheriff  are  not  liable  for  money  paid  to  him  by  the  county  board  for  a  reported 
deficit  in  his  compensation,  when  such  deficit  was  made  to  appear  by  his  failure 
to  report  to  the  board  all  the  earnings  of  his  office,  as  required  by  statute;  ®^  nor 


Woodside,  31  N.  C.  496  (holding  that,  al- 
though the  tax  list  made  out  by  the  clerk  and 
delivered  to  the  sheriff  may  be  defective,  he 
is  liable  on  his  official  bond  for  failing  to  col- 
lect and  pay  over  the  taxes)  ;  Moore  County 
V.  Mcintosh,  31  N.  C.  307. 

Virginia. —  Munford  v.  Nottoway,  2  Rand. 
313 

West  Virginia.— SUte  v.  Hill,  17  W.  Va. 
452. 

S*ee  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  369. 

A  deputy  sheriff^s  bond  must  respond  for 
his  default  in  connection  with  the  collection 
of  taxes  (Wood  v.  Cock,  31  111.  271  [jolloioed 
in  Bay  v.  Cook,  31  111.  336] ;  Colter  v.  Mor- 
gan, 12  B.  Mon.  (Ky.)  278;  Jarnagin  v.  At- 
kinson, 4  Humphr.  (Tenn. )  470.  Contra, 
Amos  V.  Johnson,  3  Harr.  &  M.  (Md.)  216), 
although  the  sheriff  is  required  to  give  a 
special  bond  as  collector  of  taxes  (Wood  v. 
Cook,  supra  [follotoed  in  Bay  v.  Cook, 
supra] ) . 

59.  Illinois. —  Cooper  v.  People,  85  111.  417. 

Louisiana. — -Baker  v.  Towles,  11  La.  432; 
Police  Jury  v.  Bullit,  8  Mart.  N.  S.  323. 

North  Carolina. —  Governor  V.  Matlock,  12 
N.  C.  214  [foUoiocd  in  Jones  v.  J^Iontfort,  20 
N.  C.  69  (approving  Campbell  V.  Barr,  12 
N.  C.  65;  Grumpier  v.  Governor,  12  K  C. 
52)]. 

Oregon. —  Baker  County  v.  Huntington,  46 
Oreg.  275,  79  Pac.  187  (holding  that  such 
WRS  the  law  prior  to  the  act  of  1901  [Laws 
(1901),  p.  245])  ;  Columbia  County  v.  Mas- 
sie,  31  Oreg.  292,  48  Pac.  694. 

Pennsylvania. —  Stoneboro  School  Dist.  f. 
Jenkins,  17  Pa.  Co.  Ct.  153,  2  Pa.  Co.  Ct. 
300. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  369 ;  and,  generally,  supra,  X,  C, 
2,  e. 

The  exactioii  of  an  additional  bond  by  a 
city  to  secure  the  prompt  collection  and  set- 
tlement of  city  taxes  does  not  affect  the 
sheriff's  liability  on  his  general  official  bond 
in  connection  with  the  collection  of  taxes, 
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where  the  ordinance  requiring  the  additional 
bond  declares  that  it  is  not  intended  to  super- 
sede or  affect  his  bond  as  sheriff.  New  Or- 
leans V.  Gauthreaux,  36  La.  Ann.  109. 

60.  Kenton  County  v.  Lowe,  91  Ky.  367, 
16  S.  W.  82,  13  Ky.  L.  Rep.  97.  See  also 
State  V.  Hill,  17  W.  Va.  452. 

61.  State  V.  Matthews,  57  Miss.  1. 

62.  California. —  People  v.  Edwards,  9  Cal. 
286. 

Idaho.—  State  v.  McDonald,  4  Ida.  468,  40 
Pac.  312,  95  Am.  St.  Rep.  137. 

Illinois.— Wood  v.  Cook,  31  111.  271  [fol- 
lowed in  Bay  v.  Cook,  31  111.  336]. 

Kcntuchy. —  Kenton  County  v.  Lowe,  91 
Ky.  367,  16  S.  W.  82,  13  Ky.  L.  Rep.  97; 
Colter  V.  Morgan,  12  B.  Mon.  278. 

West  Virginia. —  State  V.  Hill,  17  W.  Va. 
452. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  369. 

63.  Greenwell  v.  Com.,  78  Ky.  320;  Ander- 
son V.  Thompson,  10  Bush  (Ky.)  132;  Mid- 
dleton  V.  Caldwell,  4  Bush  (Ky.)  392;  Jersey 
City  V.  Kline,  41  N.  J.  L.  223;  Dudley  v. 
Oliver,  27  N.  C.  227;  State  v.  Barnes,  52 
W.  Va.  85,  43  S.  E.  131,  holding  that  a  con- 
stable's bond  was  not  liable  for  tax  bills  once 
in  the  hands  of  the  sheriff,  and  accounted  for 
by  him,  which  he  had  put  into  the  hands  of 
the  constable  for  collection,  unless  those  owing 
the  same  had  promised  the  sheriff  to  pay 
them,  as,  under  Code,  c.  30,  §  23,  a  constable 
could  only  collect  such  delinquent  taxes  as 
have  been  put  into  his  hands  by  the  auditor. 

64.  State  v.  Harris,  52  Miss.  686. 

65.  Compensation  generally  see  supra,  IV. 

66.  Brennan  v.  Stfate  Bank,  10  Colo.  App. 
368,  50  Pac.  1076;  Phoenix  Ins.  Co.  v.  Mc- 
Evony,  52  Nebr.  566,  72  N.  W.  956;  Treas- 
urers V.  Buckner,  2  McMull.  (S.  C.)  323  {ap- 
proved in  Wieters  v.  May,  71  S.  C.  9,  50  S.  E. 
547]. 

67.  Curry  v.  Wright,  86  Tenn.  636,  8  S.  W. 
593. 

68.  People  v,  Foster,  133  111.  496,  23  N.  E. 
615.  '  ^ 
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are  they  liable  for  the  act  of  the  sheriff  in  reporting  fees  earned  from  the  county  in 
his  account  as  keeper  of  the  jail,  instead  of  as  earnings  of  his  office,  where  it  does 
not  appear  but  that  he  duly  charged  himself  with  such  fees  in  his  next  report, 
after  they  had  been  paid  by  the  board. ®^  And  it  has  also  been  held  that  the  con- 
dition of  a  sheriff's  recognizance  is  not  broken  by  his  refusal  to  repay  to  the  county 
commissioners  overpayments  to  him  as  fees."^^  In  an  action  on  a  sheriff's  bond  to 
recover  for  fees  collected  and  not  turned  over  to  the  county,  payments  made  by 
the  sheriff  for  deputy  hire  may  be  set  up  in  defense. 

12.  Acts  With  Respect  to  Indemnity where  it  is  a  matter  resting  in  the 
discretion  of  the  sheriff  what  indemnity  he  shall  require  or  take,  any  indemnity 
taken  by  him  is  taken  by  virtue  of  his  office;  and  if  in  such  case  the  sheriff  accepts 
a  deposit  of  money  as  indemnity,  the  sureties  on  his  official  bond  are  Uable  for 
damages  resulting  from  his  failure  to  preserve  and  properly  account  for  the  secu- 
rity thus  obtained. But  it  has  been  held  that  where  the  statute  prescribes  what 
bond,  pledge,  security,  or  indemnity  the  sheriff  shall  take  or  accept  for  the  protec- 
tion of  the  parties  or  for  his  own  protection  in  the  course  of  the  execution  of  any 
process  intrusted  to  him  officially,  he  not  only  may,  but  must,  demand  and  accept 
precisely  that  obligation  or  indemnity  and  no  other;  and  if  in  lieu  thereof  he 
accepts  a  deposit  of  a  sum  of  money,  this  latter  act  is  done,  not  by  virtue,  but 
merely  by  color,  of  his  office,  and  the  sureties  on  his  official  bond  are  not  liable  for 
his  default  or  misfeasance  with  respect  to  such  deposit.'^* 

13.  Abuse  or  Excess  of  Authority.  If  a  sheriff  or  constable,  while  attempting 
to  execute  some  duty  of  his  office,  abuses  or  exceeds  his  authority  or  executes  it 
in  an  unlawful  manner,  to  the  injury  of  another,  his  bond  is  liable. '^^ 

14.  Wrongful  Arrest  or  Imprisonment.^^  A  recovery  may  be  had  upon  the 
official  bond  of  an  officer  for  his  wrongful  act  in  arresting  one  person  under  process 
against  another;  and  a  wrongful  imprisonment  by  an  officer  may  constitute  a 
breach  of  his  bond.'^^  Where  an  officer  wrongfully  makes  an  arrest  without  a 
warrant,  there  is  a  breach  of  the  bond  if  the  arrest  is  upon  a  charge  for  which  the 
officer  is  authorized  to  make  an  arrest  without  a  warrant, '^^  but  not  otherwise. 
An  arrest  by  a  sheriff  or  constable  under  process  void  on  its  face  is  not  a  breach  of 
his  official  bond,^^  although  he  may  be  personally  liable  therefor. 


69.  People  f.  Foster,  133  111.  496,  23  N.  E. 
615. 

70.  Com.  z.  Hoffman,  74  Pa.  St.  105. 

71.  Windmiller  f.  People,  78  111.  App.  273, 
holding  that  the  sheriff  and  his  sureties  were 
not  estopped  to  set  up  such  payments  because 
thej^  had  not  been  reported  by  the  sheriff. 

72.  Indemnity  generally  see  supra,  VI. 

73.  Comstock-Castle  Stove  Co.  v.  Caulfield, 
1  Nebr.  (Urioff.)  542,  95  N.  W.  783  [follow- 
ing Mihalovitch  v.  Barlass,  36  Nebr.  491,  54 
N.  W.  826]. 

74.  Comstock-Castle  Stove  Co.  v.  Caulfield, 
1  Nebr.  (Unoff.)  542,  95  N.  W.  783. 

General  rule  as  to  liability  for  acts  under 
color  of  office  see  supra,  X,  C,  0. 

75.  Wieters  v.  May,  71  S.  C.  9,  50  S.  E. 
547. 

76.  See,  generally,  False  Imprisonment, 
19  cyc.  316. 

77.  Cambridge  v.  Foster,  195  Mass.  411, 
81  N.  E.  278. 

78.  Gomez  v.  Scanlan,  2  Cal.  App.  579,  84 
Pac.  50  (holding  tliat  where  a  constable,  in 
executing  a  valid  search  warrant,  exceeded 
his  authority  and  committed  a  tresjiass  by 
causing  a  person  to  be  imprisoned,  llie  sure- 
ties on  his  official  bond  were  liahh^)  ;  Stale 
V.  Boyd,  120  N.  C.  56,  26  S.  E.  700  (hokling 


that  Code,  §  1883,  making  the  bonds  of  con- 
stables liable  to  the  person  injured  "  for  all 
acts  done  by  said  officer  by  virtue  and  under 
color  of  his  office  "  is  broad  enough  to  cover 
a  case  of  false  imprisonment  by  a  constable 
as  such,  without  process  or  color  thereof). 

79.  Yount  r.  Carney,  91  Iowa  559,  60  N.  W. 
114;  Clancv  v.  Kenworthv,  74  Iowa  740,  35 
N.  W.  427,'  7  Am.  St.  Rep.  508. 

80.  State  f.  Dierker,  101  Mo.  App.  636.  74 
S.  W.  153,  holding  that  an  arrest  without  a 
warrant  for  a  misdemeanor  not  committed 
in  the  view  of  the  oHicer  was  not  a  breach  of 
the  officer's  bond,  because  such  an  arrest  wa^? 
not  under  color  of  office,  although  the  officer 
thought  he  was  acting  oiVicially  and  was  jier- 
sonally  liable  for  his  misconduct. 

81.  Allison  r.  People.  6  Colo,  SO,  39 
Pac.  903;  McLendon  v.  State,  92  Tonn.  520, 
22  S.  W.  200,  21  L.  R.  A.  73S. 

Action  on  official  bond  cannot  be  main- 
tained even  against  sheriff, —  McLendon  r. 
State,  92  Tenn.  520,  22  S.  W.  200,  21  L.  H.  A. 
738.  But  com  pa  IT  Roberts  r.  Brown,  43  Tex. 
Civ.  App.  20(;.  9  4  S.  W.  388. 

82.  McLendon  r.  State,  92  Tenn.  520.  22 
S.  W.  200.  21  L.  IL  A.  738. 

Personal  liability  of  sheriff  generally  see 
supra,  V. 
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15.  Assault  and  Battery.^^    A  liability  upon  the  bond  of  an  officer  arises  ' 
where  in  discharging  a  duty  of  his  office  he  commits  an  assault  and  battery,^*  or 
where  in  overcoming  resistance  to  the  exercise  of  his  duty  he  so  exceeds  his  authority 
as  to  become  the  aggressor  in  an  assault  and  battery  to  the  injury  of  another. ^^"^ 

16.  Escape.  The  escape  of  a  prisoner  constitutes  a  breach  of  the  sheriff's 
bond  to  faithfully  perform  the  duties  of  his  office ;  ^®  but  the  liability  of  the  sureties 
is  limited  to  the  actual  injury  which  has  resulted  from  the  default  and  does  not 
necessarily  extend  to  the  full  amount  of  the  debt  for  which  the  arrest  was 
made/^  although  they  are  frima  facie  liable  for  such  amount. Accordingly  it 
may  be  shown  in  mitigation  of  damages  that  the  person  arrested  was  insolvent 
or  unable  to  pay  all  his  debts/^  or  that  after  the  escape  the  officer  rearrested  the 
debtor  and  committed  him  to  jail.^^ 

17.  Neglect  to  Commit  Prisoner.  A  sheriff's  neglect  to  commit  a  person  con- 
victed of  bastardy  until  his  sentence  be  complied  with,  according  to  the  decree 
of  the  court,  renders  him  liable  on  his  bond  to  the  mother  of  the  child. 

18.  Injury  to  Prisoner.    A  sheriff  is  liable  on  his  official  bond  for  any  injuries 
resulting  to  a  prisoner,  while  in  his  custody,  through  his  negligence. 

19.  Failure  to  Deliver  Unexecuted  Process  to  Successor.  A  sheriff's  failure 
to  deliver  over  to  his  successor  in  office  process  which  he  has  hot  commenced  to 
execute  has  been  considered  not  a  breach  of  his  official  bond  for  which  his  sureties 
are  liable. 


83,  See,  generally,  Assault  and  Battery, 
3  Cye.  1014. 

84.  Greenberg  r.  People,  225  111.  174,  80 
N.  E.  100,  116  Am.  St.  Rep.  127,  8  L.  R.  A. 
N.  S.  1223  [affirming  125  111.  App.  626]; 
Wieters  v.  May,  71  S.  C.  9,  50  S.  E.  547. 

Service  of  civil  process. — Where  an  officer 
in  the  service  or  execution  of  civil  process 
and  for  the  purpose  of  making  the  service  or 
execution  commits  an  unlawful  assault,  such 
assault  may  be  regarded  as  a  breach  of  his 
bond  for  which  a  recovery  may  be  had  on  the 
bond.  Greenberg  v.  People,  225  111.  174,  80 
N.  E.  100,  116  Am.  St.  Rep.  127,  8  L.  R.  A. 
N.  S.  1223  [affirming  125  111.  App.  626]; 
Cambridge  v.  Foster,  195  Mass.  411,  81  N.  E. 
278.  But  a  constable  who,  while  engaged  in 
levying  a  writ  of  fieri  facias,  without  provo- 
cation or  necessity,  assaults  one  not  a  party 
to  the  writ  is  guilty  of  an  individual  tort, 
for  which  the  sureties  on  his  official  bond 
cannot  be  held  responsible.  People  v.  Wil- 
moth,  45  111.  App.  73;  State  v.  Dayton,  101 
Md.  598,  61  Atl.  624. 

Making  arrest. — Where  an  officer  in  mak- 
ing an  arrest  commits  an  unlawful  assault 
on  the  person  arrested  he  is  liable  on  his 
official  bond  therefor.  Cash  v.  People,  32  111. 
App.  250;  Carlisle  v.  Silver  Creek,  85  Miss. 
380,  37  So.  1015.  And  where  an  officer  ex- 
ecuting a  warrant  of  arrest  of  a  person 
charged  with  a  misdemeanor,  wrongfully  and 
negligently  kills  such  person,  thereby  becom- 
ing liable  in  an  action  under  the  statute  for 
wrongful  death,  the  sureties  on  the  official 
bond  of  such  officer  are  liable  for  the  dam- 
ages recovered  for  such  act.  State  v.  Wal- 
ford,  11  Ind.  App.  392,  39  N.  E.  162;  Black 
V.  Moore,  35  Tex.  Civ.  App.  613,  80  S.  W. 
867;  Moore  v.  Lindsay,  31  Tex.  Civ.  App.  13, 
71  S.  W.  298.  See  also  Johnson  v.  Williams, 
111  Kv.  289,  63  S.  W.  759,  23  Ky.  L.  Rep. 
658,  54  L.  R.  A.  220. 
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85.  Wieters  v.  May,  71  S.  C.  9,  50  S.  E. 
547. 

86.  Gruer  v.  People,  60  111.  App.  123; 
Lusk  V.  Falls,  63  N.  C.  188;  Williamson  v. 
Webb,  2  Humphr.  (Tenn.)  133;  Spradley  v. 
State,  23  Tex.  Civ.  App.  20,  56  S.  W.  114, 
442. 

87.  Crawford  v.  Andrews,  6  Ga.  244;  State 
V.  Johnson,  1  Ind.  158,  Smith  37 ;  State  v. 
Lawson,  2  Gill  (Md.)  62;  State  v.  Falls,  63 
N.  C.  188;  Governor  v.  Matlock,  8  N.  C. 
425. 

88.  Lakin  V.  State,  89  Ind.  68  (holding 

that  the  amount  adjudged  against  defendant 
in  a  bastardy  prosecution  is  prima  facie  the 
amount  of  recovery  allowable  in  an  action  on 
the  constable's  bond,  for  permitting  such  de- 
fendant's escape)  ;  State  v.  Mullen,  50  Ind. 
598. 

89.  Crawford  v.  Andrews^  6  Ga.  244  (es- 
cape of  prisoner  arrested  on  mesne  process)  ; 
State  V.  Baden,  11  Md.  317  (escape  of  debtor 
arrested  on  capias  ad  satisfaciendum) ;  State 
c.  Law^son,  2  Gill  (Md.)  62  (escape  of  debtor 
arrested  on  capias  ad  satisfaciendum). 
Contra,  Lakin  v.  State,  89  Ind.  68  (escape  of 
defendant  committed  to  jail  in  bastardy  pro- 
ceedings) ;  Lines  v.  State,  6  Blackf.  (Ind.) 
464  (escape  of  debtor  arrested  on  capias  ad 
satisfaciendum) . 

90.  State  v.  Caldwell,  115  Ind.  6,  17  N.  E. 
185. 

91.  Snyder  v.  Com.,  1  Penr.  &  W.  (Pa.) 
94. 

92.  Ex  p.  Jenkins,  25  Ind.  App.  532,  58 
N.  E.  560,  81  Am.  St.  Rep.  114;  Indiana  v. 
Gobin,  94  Fed.  48. 

93.  State  v.  Parchmen,  3  Head  (Tenn.) 
609.  But  see  Governor  v.  McNair,  1  Mo. 
302,  where  the  trial  court  held  the  contrary 
of  the  rule  stated  in  the  text,  and  such  judg- 
ment was  affirmed  on  an  equal  division  of 
opinion  of  the  judges  of  the  supreme  court. 
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20.  Costs  and  Expenses  of  Litigation.^*  The  official  bond  may  be  held  to 
respond  for  the  costs  and  expenses  of  litigation  which  has  resulted  from  the  default 
of  the  officer.'^^ 

21.  Personal  Contracts  of  Officer.  The  sureties  of  a  sheriff  or  constable  are 
not  Uable  for  obligations  of  their  principal  which  rest  merely  on  his  personal 
contracts. 

22.  Criminal  Defaults  of  Officer.  Where  the  sheriff  is  punishable  by  indict- 
ment as  for  a  misdemeanor  in  case  of  a  breach  of  some  public  duty,  his  sureties  are 
not  bound  to  suffer  in  his  place/^  or  to  indemnify  individuals  for  the  consequences 


94.  Costs  generally  see   Costs,   11  Cyc. 

1. 

95.  Pruett  i;.  Williams,  156  Ala.  346,  47 
So.  318  (holding  that  attorney's  fees,  in  an 
action  to  recover  possession  of  a  horse  taken 
in  an  action  of  detinue,  and  which  the  con- 
stable refused  to  deliver,  notwithstanding  the 
tender  of  a  bond  in  double  the  value  of  the 
horse,  constitute  an  element  of  damages  in 
an  action  on  the  constable's  bond)  ;  Burns  v. 
George,  119  Ala.  504,  24  So.  718,  154  Ala. 
626,  45  So.  421  (holding  that  the  owner  of  a 
judgment,  suing  on  a  sheriff's  bond  for  ac- 
cepting a  spurious  bond  for  a  release  of 
property  levied  on  under  execution  on  the 
judgment,  may  recover  costs  and  attorney's 
fees  expended  in  defending  against  a  super- 
sedeas prosecuted  by  the  putative  obligors  on 
the  ground  that  they  did  not  execute  the 
bond,  under  an  allegation  that  he  claims  a 
certain  sum  as  special  damages  for  such  ex- 
penses, M'ithout  alleging  how  much  was  paid 
for  costs,  and  how  much  for  attorney's  fees)  ; 
White  V.  Blake,  79  Me.  114,  8  Atl.  457  (hold- 
ing that  where  a  deputy  sheriff  settled  a 
judgment  obtained  against  the  sheriff  for  acts 
done  by  the  deputy,  but  failed  to  have  satis- 
faction entered,  he  was  liable  to  the  sheriff 
on  his  bond,  conditioned  to  indemnify  the 
sheriff  against  all  suits  having  their  origin  in 
the  default  of  the  deputy,  for  expenses  in- 
curred by  the  sheriff  in  defending  a  suit  sub- 
sequently brought  on  the  unsatisfied  judg- 
ment) ;  State  v.  Dickman,  124  Mo.  App.  653, 
102  S.  W.  44  (holding  that  where  the  fact 
that  an  execution  sale  of  land  was  void  as 
being  a  sale  of  a  homestead  did  not  appear 
from  any  of  the  proceedings  leading  up  to 
the  execution,  or  upon  the  face  of  the  sher- 
iff's deed,  the  owner  of  the  homestead  was 
entitled  to  recover  the  reasonable  cost  of  a 
suit  to  set  aside  the  sheriff's  deed).  Contra, 
Berry  v.  Schaad,  50  N.  Y.  App.  Div.  132,  63 
N.  Y.  Suppl.  349  [affirming  28  Misc.  389,  59 
N.  Y.  Suppl.  551],  holding  that  the  sureties 
cannot  be  held  liable  for  the  costs  of  a 
litigation  against  their  principal  to  which 
they  were  not  parties. 

The  bond  of  a  deputy  has  been  held  liable 
to  indemnify  the  sheriff  for  the  expenses  in- 
curred by  him  in  good  faith  in  defending 
an  action  brought  against  him  for  an  alleged 
default  of  the  deputy.  Smith  r.  Berry,  37 
Me.  298  (holding  the  sheriff  to  be  entitled 
to  counsel  fees  paid  by  him.  although  the 
counsel  was  employed  by  the  do])nty  and  the 
suit  against  him  was  unsuccessful)  ;  lloitt  v. 
Holcomb,  32  N.  H.  185  (holding  that  in  an 


action  on  a  deputy  sheriff's  bond,  conditioned 
to  indemnify  plaintiff,  as  sheriff,  against  all 
loss,  damages,  and  costs  on  account  of  the 
acts  and  neglects  of  the  deputy,  plaintiff  is 
entitled  to  receive  as  damages,  in  addition  to 
the  sums  paid  by  him  or  his  sureties  on  his 
official  bond  to  the  county  to  satisfy  judg- 
ments recovered  against  him  for  the  defaults 
of  the  deputy  and  interest  thereon,  all  such 
reasonable  expenses  as  were  incurred  by  him 
in  the  defense  of  the  suits  in  which  such 
judgments  were  rendered,  including  counsel 
fees  and  reasonable  compensation  for  his  serv- 
ices ;  also  the  necessary  expenses  incurred 
by  him  in  prosecuting  his  action,  beyond  the 
taxable  costs,  and  the  value  of  his  services; 
but  not  the  costs  or  expenses  incurred  by  him 
in  a  suit  on  his  official  bond  to  enforce  pay- 
ment of  a  judgment  rendered  against  him 
because  of  the  default  of  the  deputy).  But 
compare  Franklin  v.  Hunt,  2  Hill  (N.  Y.) 
671.  But  it  seems  that  a  deputy's  bond  can- 
not be  made  to  respond  for  the  expenses  of 
unsuccessful  appeals  taken  by  the  sheriff 
from  the  judgment  against  him  without  the 
consent,  express  or  implied,  of  the  deputy. 
Conner  v.  Keese,  32  Hun  (N.  Y.)  98. 

96.  Wilson  v.  State,  13  Ind.  341  [followed 
in  McDaniel  v.  State,  118  Ind.  239,  20  N.  E. 
739]  (holding  that  where  an  officer  delivered 
attached  property  to  a  bailee  for  hire,  and 
collected  the  expense  of  keeping  the  property 
with  the  costs  in  the  case,  but  failed  to  pay 
the  bailee,  the  latter  could  not  recover  from 
the  sureties  of  the  officer)  :  Austin  v.  French, 
7  Mete.  (Mass.)  126  (holding  that  where  the 
obligation  of  a  deputy  sheriff  to  pay  to  the 
sheriff  a  part  of  his  fees  rests  merely  upon 
agreement  between  the  parties,  a  failure  to 
make  such  payment  is  not  a  breach  of  the 
deputy's  bond  to  perform  his  duties  faith- 
fully). 

Printer's  fees. —  The  sureties  on  the  official 
bond  of  a  sheriff  are  not  liable  to  a  printer 
for  liis  fees  for  publishing  notices  of  audits, 
inquisitions,  sales,  and  the  like  on  the  order 
of  the  sheriff  ((^lould  r.  News  Pub.  Co.. 
Pennew.  (Del.)  648,  49  Atl.  170  [ovcrrulitig 
News  l^ib.  Co.  r.  Gould,  1  Pennew.  (Del.) 
366,  40  Atl.  6591;  Com.  V.  Swope,  45  Pa.  St. 
535,  84  Am.  Dec.  518;  Allen  r.  Kamey,  -1 
Strobh.  (S.  C.)  30),  although  it  was  the 
duty  of  the  shoritV  to  cause  such  advertise- 
ments to  be  made  (Could  r.  News  Pub.  Co.. 
supra,  [overruling  News  Pub.  Co.  V.  Gould, 
su))r(7] ) . 

97.  South  r.  Marvland.  IS  How.  (U.  S.) 
396,  15  L.  ed.  433. 
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of  such  criminal  neglect. But  where  the  acts  complained  of  subject  the  sheriff 
to  civil  liability,  the  sureties  cannot  escape  liability  on  the  ground  that  such  acts 
also  constitute  a  crime. 

E.  Admissibility  and  Conclusiveness  Upon  Sureties  of  Adjudication 
Against  Officer.  With  respect  to  the  admissibility  and  conclusiveness  upon  the 
sureties  of  an  adjudication  against  the  officer,  the  authorities  are  far  from  uniform. 
Thus  some  authorities  hold  that  a  judgment  against  the  sheriff  is  not  evidence 
against  the  sureties  in  an  action  on  the  bond/  while  according  to  other  authority, 
a  judgment  against  the  sheriff  is  admissible  as  constituting  at  least  some  evidence 
of  the  default  and  the  extent  of  the  officer's  hability.^  Still  other  authorities  hold 
a  judgment  against  a  sheriff  or  constable  conclusive  upon  his  sureties,^  both  as  to 
the  fact  of  misconduct  or  negligence  *  and  as  to  the  extent  of  the  damages  sustained 
by  plaintiff,^  even  though  the  declaration  in  the  action  against  the  officer  did  not 
in  terms  describe  him  as  being  such  officer;  ^  while  on  the  other  hand  other  authori- 
ties deny  that  a  judgment  against  a  sheriff  is  conclusive  upon  his  sureties.'^  Again, 
the  matter  of  notice  to  the  sureties  has  been  considered  the  controlling  element, 
the  judgment  against  a  sheriff  being  conclusive  upon  his  sureties,  where  they  were 
notified  of  the  action  in  which  such  judgment  was  rendered;  ^  but  not  conclusive 
against  them  where  they  were  not  notified  of  such  action  or  afforded  an  opportunity 
of  defending  the  same,^  unless  upon  a  fair  construction  of  the  bond  the  sureties 
have  undertaken  to  be  responsible  for  the  result  of  a  suit  against  the  sheriff.^^  But 


98.  South  V.  Maryland,  18  How.  (U.  S.) 
396,  ]5  L.  ed.  433,  holding  that  an  action 
will  not  lie  on  the  official  bond  of  a  sheriff  for 
his  neglect  or  refusal  to  preserve  the  public 
peace,  in  consequence  of  which  plaintiff 
claims  to  have  been  injured,  since  such  neg- 
lect is  a  neglect  of  a  public  duty,  punishable 
by  indictment  only. 
'99.  Indiana  r.  Gobin,  94  Fed.  48. 

1.  Alabama. — -Lucas  v.  Governor,  6  Ala. 
826  [distinguishing  McClure  v.  Colclough,  5 
Ala.  67,  where  it  was  held  that  the  sureties 
on  a  sheriff's  bond,  against  whom  a  summary 
judgment,  upon  motion,  had  been  obtained, 
under  the  statute,  could  not,  in  equity,  con- 
trovert the  conclusiveness  of  that  judgmentl, 
holding  that  a  judgment  against  the  sheriff 
is  not  admissible  in  a  common-law  action 
against  the  sureties. 

Arizona. —  Gray  v.  Noonan,  5  Ariz.  167, 
50  Pac.  116. 

Montana. —  Rodini  v.  Lytle,  17  Mont.  448, 
43  Pac.  501. 

New  York. — People  V.  Russell,  25  Hun  524 
[folloioing  Thomas  v.  Hubbell,  15  N.  Y.  405, 
69  Am.  Dec.  619,  and  approved  in  Berry  v. 
Schaad,  50  N.  Y.  App.  Div.  132,  63  N.  Y. 
Suppl.  349  [affirming  28  Misc.  389,  59  N.  Y. 
Suppl.  551)].  But  compare  New  York  v. 
Ryan,  7  Daly  436;  Carpenter  v.  Doody,  1 
Hilt.  465. 

North  Carolina. — See  Governor  v.  Mont- 
fort,  23  N.  C.  155,  holding  that  a  judgment 
against  a  sheriff  for  an  amercement  imposed 
on  him  is  not  evidence  against  his  sureties 
to  prove  his  default  but  is  evidence  against 
them  to  prove  the  fact  of  the  existence  of  the 
amercement  itself. 

Virginia. — McDowell  r.Burwell.4  Rand.  317. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  351. 

2.  Grayham  i\  Washington  County  Ct.,  9 
Dana  (Ky.)  182. 
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3.  Tracy  v.  Goodwin,  5  Allen  (Mass.)  409 
[folloiDcd  in  Dennie  v.  Smith,  129  Mass. 
143];  Masser  v.  Strickland,  17  Serg.  &  R. 
(Pa.)  354,  17  Am.  Dec.  668  [followed  in 
Musselman  v.  Com.,  7  Pa.  St.  240;  Evans  v. 
Com.,  8  Watts  (Pa.)  398,  34  Am.  Dec.  477; 
Eagles  V.  Kern,  5  Whart.  (Pa.)  144].  See 
also  Blyth  v.  People,  16  Colo.  App.  526,  66 
Pac.  680. 

4.  Masser  v.  Strickland,  17  Serg.  &  R. 
(Pa.)  354,  17  Am.  Dec.  668  [followed  in 
Evans  v.  Com.,  8  Watts  (Pa.)  398,  34  Am. 
Dec.  477]. 

5.  Masser  v.  Strickland,  17  Serg.  &  R. 
(Pa.)  354,  17  Am.  Dec.  668  [followed  in 
Evans  v.  Com.,  8  Watts  (Pa.)  398,  34  Am. 
Dec.  477]. 

6.  Dennie  v.  Smith,  129  Mass.  143. 

7.  Louisiana. — ■  Mullen  v.  Scott,  9  La.  Ann. 
173. 

Maine. —  See  Dane  v.  Gilmore^  51  Me.  544. 

Minnesota. —  Beauchaine  v.  McKinnon,  55 
Minn.  318,  56  N.  W.  1065,  43  Am.  St.  Rep. 
506  [overrulina  Pioneer  Sav.,  etc.,  Co.  V. 
Bartsch,  51  Minn.  474,  53  N.  W.  764,  38  Am. 
St.  Rep.  511,  and  followed  in  Hursey  V. 
Marty,  61  Minn.  430,  63  N.  W.  1090]. 

North  Carolina. —  Parker  v.  Woodside,  29 
N".  C.  296. 

South  Dakota. — Connor  v.  Corson,  13  S.  D. 
550,  83  N.  W.  588. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  352. 

8.  McBroom  v.  Governor,  4  Port.  (Ala.) 
90;  State  v.  Colerick,  3  Ohio  487. 

9.  White  V.  State,  1  Blackf.  (Ind.)  557; 
Graves  v.  Bulkley,  25  Kan.  249,  37  Am.  Rep. 
249  [followed  in  Fav  v.  Edmiston,  25  Kan. 
439] ;  State  v.  Colerick,  3  Ohio  487  [followed 
in  State  r.  Jennings,  14  Ohio  St.  73]. 

10.  Graves  v.  Bulkley,  25  Kan.  249,  37  Am. 
Rep.  249  [followed  in  Fay  v.  Edmiston,  25 
Kan.  439]. 
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the  latter  authorities  are  opposed  by  the  view  asserted  by  at  least  one  court  that 
the  sureties  are  concluded  by  judgment  against  the  sheriff,  even  though  they  had 
no  notice  of  the  action  or  proceeding  in  which  such  judgment  was  rendered. The 
view  most  favored  by  the  courts,  however,  is  that  a  judgment  against  the  officer 
is  prima  facie  evidence,  and  "prima  facie  evidence  only  against  his  sureties, even 
though  the  sureties  had  no  notice  of  the  action  against  the  officer;  but  that 
where  such  judgment  was  obtained  without  notice  to  the  sureties  that  may  contest 
its  conclusiveness  against  them  on  the  ground  that  it  was  obtained  through  fraud 
or  collusion,^*  or  may  impeach  the  judgment  for  lack  of  jurisdiction  in  the  court  by 
which  it  was  rendered. 

F.  Admissibility  and  Conclusiveness  Upon  Sureties  of  Deputy  of 
Adjudication  Against  Sheriff.  A  judgment  against  the  sheriff  for  a  default 
of  his  deputy  has  been  held  not  to  be  evidence  against  the  deputy  and  his 
sureties  in  an  action  by  the  sheriff  against  them.^^  But  it  has  also  been  held 
that  a  judgment  against  a  sheriff  for  the  default  of  his  deputy  is  prima  facie  evi- 
dence against  the  sureties  of  the  deputy,^^  even  though  they  had  no  notice  of  the 
action  in  which  the  judgment  was  rendered but  that  such  judgment  is  not  con- 
clusive evidence  against  the  sureties  of  the  deputy,  in  the  absence  of  notice  to 
them.^^  Where  the  sureties  of  the  deputy  had  notice  of  the  action  against  the 
sheriff  and  the  deputy  defended  the  same,  a  judgment  against  the  sheriff  has  been 
held  conclusive  on  such  sureties.^^ 

G.  Summary  Proceedings  on  Official  Bonds  —  i.  in  General.  In  a 
number  of  states  the  statutes  provide  a  summary  remedy  on  the  bond  of  a  sheriff 


11.  State  V.  Hamilton,  16  N.  J.  L.  153,  so 
holding  upon  the  theory  that  the  sureties 
have  by  their  bond  become  liable  for  all  of- 
ficial delinquencies  of  the  officer,  and  the 
judgment  has  established  such  a  delinquency. 

12.  Georgia. — A  rule  absolute  taken  against 
a  sheriff  is  prima  facie  evidence  against  his 
sureties.  Taylor  v.  Johnson,  17  Ga.  521 ; 
Crawford  f.  Word,  7  Ga.  445. 

Kansas. —  Graves  r.  Bulkley,  25  Kan.  249, 
37  Am.  Rep.  249  {followed  in  Fay  V.  Edmis- 
ton,  25  Kan.  439]. 

Louisiana. —  Heath  v.  Shempp,  22  La. 
Ann.  167. 

Massachusetts. —  Lowell  V.  Parker,  10 
Mete.  309,  43  Am.  Dec.  436,  where  the  court 
did  not  find  it  necessary  to  decide  whether 
the  judgment  was  in  any  respect  conclusive. 

Michigan. —  People  v.  Mersereau,  74  Mich. 
687,  42  N.  W.  153. 

Minnesota. —  Beauchaine  v.  McKinnon,  55 
Minn.  318,  56  N.  W.  1065,  43  Am.  St.  Rep. 
506  [overruling  although  approving  on  prin- 
ciple Pioneer  Sav.,  etc.,  Co.  ?;.  Bartsch,  51 
Minn.  474,  53  N.  W.  764,  38  Am.  St.  Rep. 
511,  and  folloived  in  Hursey  r.  Marty,  61 
Minn.  430,  63  N.  W.  10901. 

Neio  York. —  Car]:)enter  v.  Doody,  1  Hilt. 
465,  holding  that  a  judgment  against  a  con- 
stable is  prima  facie  evidence  of  the  amount 
for  which  the  surety  is  liable. 

North  Carolina. —  Parker  v.  Woodside,  29 
N.  C.  296. 

Ohio. —  State  r.  JcMinings,  14  Ohio  St.  73 
[follotving  Westerhaven  r.  Olive,  5  Ohio  136; 
State  V.  Colerick,  3  Ohio  487]. 

South  Carolina. —  State  v.  Cason,  11  S.  C. 
392  [distinguishing  Smith  v.  Moore,  7  S.  C. 
209,  24  Am.  Rep.  479]. 


South  Dakota. — Connor  r.  Corson,  13  S.  D. 
550,  83  N.  W.  588. 

Virginia. —  Carr  v.  Meade,  77  Va.  142. 
But  compare  McDowell  v.  Burwell,  4  Rand. 
317. 

See  42  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  352. 

13.  Graves  v.  Bulkley,  25  Kan.  249,  37 
Am.  Rep.  249  [folloived  in  Fay  r.  Edmiston, 
25  Kan.  439]  ;  State  V.  Jennings,  14  Ohio  St. 
73  [folloiving  Westerhaven  r.  Clive,  5  Ohio 
136;  State  v.  Colerick,  3  Ohio  487];  State  r. 
Cason,  11  S.  C.  392. 

14.  Dane  v.  Gilmore,  51  ^le.  544;  Hayes 
V.  Seaver,  7  Me.  237;  Lowell  v.  Parker.*  10 
Mete.  (Mass.)  309,  43  Am.  Dec.  436;  Parker 
V.  Woodside,  29  N.  C.  296;  State  r.  Colerick. 
3  Ohio  487  (followed  in  State  r.  Jennings,  14 
Ohio  St.  73]. 

15.  Fall  River  i:  Rilev,  140  Mass.  488.  5 
N.  E.  481. 

16.  Johnson  v.  Thompson,  4  Bibb  (Kv.) 
294. 

17.  vVestcrvelt  r.  Smith,  2  Duer  (N.  Y.) 
449;  Cox  r.  Thonuis,  9  Graft.  (Va.)  323. 
See  also  Hall  v.  Luther,  13  Wend.  (X.  Y.) 
491. 

18.  Westervelt  r.  Smith,  2  Duer  (X.  Y.) 
449. 

19.  Tlumias  r.  llubbell.  1.")  X.  V.  405.  69 
Am.  l)i>e.  61!)  \rcr(rsiiig  IS  Harb.  9,  reaf- 
firmed in  Thomas  r.  llubboU,  35  X.  Y.  120, 
and  followed  in  People  r.  Kus^oll.  25  Hun 
(X.  Y.)  524].  But  compare  Fav  r.  Ames.  44 
Barb.   (X.  Y.)  327. 

20.  Chamberlain  r.  God frev.  36  Vt.  3S0,  84 
Am.  Dec.  690. 

21.  Summary    proceedings    giMierally  see 

SUMMAr.Y  PROCICEniNCS. 

[X,  G,  1] 


1946    [35  Cye.]      SHERIFFS  AND  CONSTABLES 


or  constable  in  favor  of  a  person  who  has  been  injured  by  the  official  default  or 
misfeasance  of  the  officer.^^  Such  summary  remedies  must  be  taken  and  pursued 
in  strict  conformity  to  the  statutes  creating  them,^^  and  as  the  statutes  providing 
therefor  are  penal  in  their  nature  they  must  be  strictly  construed/^  and  will 
not  be  extended  beyond  their  terms,^^  or  held  to  apply  to  defaults  not  clearly 
provided  for,^?  or  which  were  not  committed  by  the  officer  in  his  official  capacity.^® 
A  fortiori  there  can  be  no  summary  remedy  on  the  bond  unless  given  by  statute,^^ 
and  a  statute  giving  a  summary  remedy  against  the  sheriff  does  not  include, 
and  will  not  be  extended  by  implication  to  include,  the  right  to  proceed  summarily 
against  the  sureties.^^  The  summary  remedy  against  a  sheriff's  sureties  is 
cumulative  merely  and  does  not  supersede  the  remedy  by  action  on  the  bond.^^ 


Summary  proceedings  against  sheriff  alone 
see  supra,  VIII. 

2fi.  See  the  following  cases: 

Alabama. —  Maxwell  v.  Pounds^  116  Ala. 
551,  23  So.  730;  Chandler  v.  Reid,  114  Ala. 
390,  21  So.  475;  O'Connor  Min.,  etc.,  Co.  v. 
Dickson,  112  Ala.  304,  20  So.  413;  Samples 
V.  Walker,  9  Ala.  726;  Johnson  v.  McLaugh- 
lin, 9  Ala.  551. 

Arkansas. — Milor  v.  Farrelly,  25  Ark.  353. 

California. — Wilson  v.  Broder,  10  Cal. 
486. 

Illinois. —  People  v.  McHatton,  7  111.  731. 
Indiana. —  Dawson   v.   Shaver,    1   Blackf . 
204. 

Kentucky.— Qom.  v.  Webb,  42  S.  W.  737, 
19  Ky.  L.  Rep.  944. 

Mississippi. —  Cox  v.  Ross,  56  Miss.  481; 
Morehead  v.  Holliday,  1  Sm.  &  M.  625. 

Nevada. —  Nash  v.  Muldoon,  16  Nev.  404. 

North  Carolina. —  Jenkins  V.  Howell,  65 
N.  C.  61. 

Pennsylvania. —  Com.  v.  Lelar,  13  Pa.  St. 
22. 

Tennessee. — Morgan  v.  Better  ton,  109  Tenn. 
84,  69  S.  W.  969;  Barnes  V.  White,  2  Swan 
442;  Hand  v.  State,  5  Humphr.  518;  Cowan 
V.  Lay,  (Ch.  App.  1896)  42  S.  W.  68. 

Texas.— Haley  v.  Greenwood,  28  Tex.  680; 
Griswold  v.  Chandler,  22  Tex.  637. 

Virginia. —  Carr  v.  Meade,  77  Va.  142 ; 
Shelton  v.  Ward,  1  Call  538. 

West  Virginia. — •  State  v.  Keadle,  44  W.  Va. 
594,  29  S.  E.  976;  Barrett  V.  Smith,  4  W.  Va. 
709. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  372  et  seq. 

23.  Maxwell  v.  Pounds,  116  Ala.  551,  23 
So.  730;  Milor  v.  Farrelly,  25  Ark.  353. 

Proceeding  must  be  for  default  actually 
committed. — W^here  a  sheriff  has  committed  a 
default  in  relation  to  an  execution  by  which 
he  is  chargeable  by  one  particular  mode,  and 
he  afterward  offers  to  pay  the  sum  for  which 
he  is  liable,  these  facts  will  not  warrant  a 
rule  against  him  and  his  sureties  for  failure 
to  pay  over  money  as  actually  collected,  when 
in  fact  the  default  was  in  not  making  the 
money  at  all.    Hodges  v.  Laird,  10  Ala.  678. 

24.  Reid  v.  Bibb,  5  Ala.  281;  Milor  v. 
Farrelly,  25  Ark.  353;  Wilson  v.  Broder,  10 
Cal.  486;  Wood  v.  Orr,  10  Yerg.  (Tenn.)  505. 

25.  Wilson  v.  Broder,  10  Cal.  486;  O'Ban- 
non  V.  Huffman,  1  B.  Mon.  (Ky.)  212;  Hearn 
V.  Ewin,  3  Coldw,  (Tenn.)  399;  Park  V. 
Walker,  2  Sneed  (Tenn.)  503. 
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26.  Maxwell  v.  Pounds,  116  Ala.  551,  23 
So.  730;  Westmoreland  V.  Hale,  11  Ala. 
122;  Robertson  v.  Locke,  6  Ala.  246j^  Reid 
V.  Bibb,  5  Ala.  281 ;  Hand  v.  State,  4  Humphr. 
(Tenn.)  475;  Wood  v.  Orr,  10  Yerg.  (Tenn.) 
505.  See  also  Calloway  v.  Com.,  4  Bush 
(Ky.)  383. 

The  personal  representative  of  a  deceased 
surety  on  a  sheriff's  bond  are  not  liable  to 

be  proceeded  against  by  the  summary  method 
of  judgment  on  motion.  Smith  v.  Gilmore, 
3  Sneed  (Tenn.)  481;  Park  V.  Walker,  2 
Sneed  (Tenn.)  503. 

Jurisdiction  must  appear  of  record. —  In 
proceedings  against  a  sheriff  and  sureties  by 
motion,  all  the  facts  and  circumstances  re- 
quired by  the  statute  for  the  exercise  of  juris- 
diction in  such  summary  manner  must  ap- 
pear in  the  record.  Yancey  v.  Hankins,  Minor 
(Ala.)  171. 

27.  Leinkauff  v.  Tuskaloosa  Sale,  etc.,  Co., 
105  Ala.  328,  16  So.  891;  Johnson  v.  Petty, 
5  Ala.  528;  Reid  v.  Bibb,  5  Ala.  281;  Mars 
V.  Buckler,  1  Bibb  (Ky.)  267;  Tapp  v.  Bonds, 
57  Miss.  281,  holding  that  the  return  of  a 
writ  of  execution  nulla  bona  within  four  days 
after  its  receipt  and  some  time  before  the 
return-day  will  not  support  a  motion  against 
the  sheriff  and  his  sureties,  under  Code 
(1871),  §  227,  for  failure  to  return  on  the 
return-day. 

28.  Radford  v.  Hull,  30  Miss.  712,  holding 
that  a  motion  cannot  be  maintained  on  the 
official  bond  of  a  constable  for  money  paid 
to  him  by  a  judgment  debtor  without  an 
execution. 

29.  Hernandez  v.  Hugh,  22  La.  Ann.  245; 
Soule  V.  Worsham,  22  La.  Ann.  78;  Grumpier 
V.  Governor,  12  N.  C.  52. 

30.  Summary  remedies  against  sheriff  see 
supra,  VIII. 

31.  Soule  V.  Worsham,  22  La.  Ann.  78; 
Morrow  v.  Newman,  1  N.  J.  L.  54. 

Reading  "them"  for  "him."— It  has  been 
held  that  the  true  intent  and  meaning  of  a 
statute  providing  that,  when  a  sheriff  failed 
to  settle  with  the  auditor,  the  auditor  should 
furnish  to  the  treasurer  a  copy  of  the  bond 
of  the  sheriff  and  his  sureties,  and  the  treas- 
urer should,  on  motion,  recover  judgment 
against  "  him  "  was  to  authorize  a  judgment 
as  upon  the  bond  against  the  sheriff  and  his 
sureties,  and  hence  that  the  word  "him"  in 
the  statute  should  be  read  "  them."  Jenkins 
V.  Howell,  65  N.  C.  61. 

32.  Arkansas. — Levy  v.  Lawson,  5  Ark.  212. 
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2.  Right  to  Proceed  Summarily.  A  statute  giving  a  summary  remedy  against 
a  sheriff's  bondsmen  for  his  failure  to  pay  over  money  which  he  has  collected  on 
execution  ''on  demand  of  plaintiff"  refers  to  the  execution  plaintiff  and  not  to 
plaintiff  in  the  original  action,  and  hence  is  available  to  a  defendant  in  whose 
favor  judgment  has  been  rendered. A  sheriff  against  whom  judgment  has  been 
obtained  on  account  of  the  misconduct  or  default  of  his  deputy  may  have  his 
remedy  by  motion  for  a  judgment  against  the  deputy's  sureties. The  state  is 
entitled  to  the  benefit  of  the  statutory  remedy  on  the  official  bond  of  a  sheriff  for 
a  default  in  respect  to  process  issued  on  behalf  of  the  state. 

3.  Sufficiency  of  Bond  to  Justify  Proceedings.  It  has  been  held  that  the 
liability  of  the  sureties  in  summary  proceedings  depends  upon  the  validity  of  the 
bond,^^  so  that  where  the  bond  is  not  good  as  a  statutory  bond  the  summary 
remedy  is  not  available.^^  But  where  the  statute  expressly  provides  that  a  sheriff's 
bond  shall  be  ''valid  and  binding,"  although  not  in  the  statutory  form,  the  sum- 
mary remedy  is  available  against  the  sureties ;  and  it  has  been  held  that  a  sum- 
mary proceeding  upon  the  bond  was  not  precluded  by  the  fact  that  the  bond 
was  not  recorded  in  the  county  court,^^  or  that  such  bond,  although  duly  registered, 
did  not  appear  to  have  been  accepted  by  the  county  commissioners  and  registered 
by  their  order.^*^ 

4.  Defaults  For  Which  Summary  Remedies  Available.  Under  various  statutes 
a  summary  proceeding  against  the  bond  of  a  sheriff  is  available  for  failure  to  serve 
a  summons;  failure  to  pay  a  county  order;  failure  to  collect  money  which 
might  have  been  collected  by  the  use  of  reasonable  diligence ;  failure  to  pay 
over  money  collected  or  to  account  for  money  in  his  official  custody;  failure 
to  settle  his  accounts  with  the  county  auditor;    the  loss  of  property  in  the  official 


Kentucky. —  Carter  v.  Sympson,  8  B.  Mon. 
155;  Mars  v.  Buckler,  1  Bibb  267. 

Pennsylvania. — Com.  v.  Lelar,  13  Pa.  St.  22. 

Texas. —  De  la  Garza  v.  Booth,  28  Tex.  478, 
91  Am.  Dec.  328. 

Vermont. —  State  Treasurer  v.  Kelsey,  4 
Vt.  371. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  372  et  seq. 

33.  Chandler  v.  Reid,  114  Ala.  390,  21  So. 
475. 

34.  Weaver  v.  Skinker,  4  Gratt.  (Va.)  160 
(holding  that  the  sheriff  may  so  proceed,  al- 
though he  has  not  yet  paid  the  judgment 
against  him)  ;  Shelton  v.  Ward,  1  Call  (Va.) 
538 

35.  State  v.  Nichols,  39  Miss.  318. 

36.  Paddleford  v.  Moore,  32  Miss.  622. 

37.  Hall  V.  Com.,  8  Bush  (Ky.)  378;  Callo- 
way V.  Com.,  4  Bush  (Ky.)  383;  Goodwin  v. 
Sanders,  9  Yerg.  (Tenn.)  91  (holding  that 
a  motion  will  not  lie  on  a  sheriff's  bond 
which  is  not  acknowledged  and  delivered  as 
required  by  law)  ;  Mallory  v.  Miller,  2  Yerg. 
(Tenn.)  113  (holding  that  a  motion  cannot 
be  maintained  against  a  sheriff  for  the  non- 
payment of  taxes,  if  tlie  bond  is  made  pay- 
able to  the  county  trustee,  instead  of  to  the 
governor,  as  required  by  the  act;  but,  the 
bond  being  defective  under  the  statute,  tlie 
remedy,  if  any,  is  by  an  action  thereon  at 
law) . 

Where  the  penalty  is  larger  than  is  re- 
quired by  law  a  summary  judgment  against 
the  sureties  cannot  bo  entered  on  motion. 
State  Bank  v.  Twitty.  0  N.  C.  5. 

38.  Cox  V.  Ross,  56  Miss.  481,  485,  where 
it  is  said:     "The  meaning  of  the  section 


is  .  .  .  that  it  shall  be  valid  and  binding 
as  a  statutory  bond,  and  entitle  parties  pro- 
tected by  it  to  invoke  all  the  remedies 
pointed  out  by  the  law-giver." 

39.  Barnes  v.  White,  2  Swan  (Tenn.)  442. 

40.  Jenkins  v.  Howell,  65  N.  C.  61. 

41.  Atkinson  v.  Hulse,  30  Ark.  760. 

42.  State  v.  Keadle,  44  W.  Va.  594,  29 
S.  E.  976. 

43.  Hodges  i\  Laird,  10  Ala.  678;  Leavitt 
V.  Smith,  7  Ala.  175;  Robertson  v.  Locke,  6 
Ala.  246  (holding,  however,  that  where  a 
sheriff  had  made  all  the  money  on  an  exe- 
cution, a  part  before  the  return-day  and  the 
residue  afterward,  he  and  his  sureties  were 
not  chargeable  in  a  summary  proceeding  un- 
der tlve  statute  for  negligence  in  making  the 
money)  ;  Reid  r.  Jackson,  1  Ala.  207. 

4:4:.'  Alabama. —  Price  r.  Cloud,  6  Ala.  248; 
Robertson  v.  Locke,  6  Ala.  246. 

Arkansas. —  Milor  v.  Farrelly,  25  Ark.  353. 

California. —  Wilson  v.  Broder.  10  Cal.  4S6. 

Nevada. —  Nash  r.  Muldoon.  16  Nev.  404. 

Tennessee. —  Snell  v.  Rawlings,  3  Humphr. 
85. 

Texas. —  Haley  V.  Greenwood.  28  Tex.  680. 

Virginia. —  Carr  r.  Meade,  77  Va,  142; 
Goss  r.  Southall.  23  Gratt.  825;  Cook  r. 
Hays.  9  Gratt.  142:  Tyree  r.  Donnally.  9 
Gratt,  64;  Cliapman  r.  Chovis.  9  IxMgh  297; 
Hogue  r.  Cottlo,  2  Va.  Cas.  229. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  375. 

45.  Dane  r.  McArthur.  57  Ala.  448:  Peo- 
ple r.  McHatton,  7  111.  731  (neglect  to  pay 
over  proceeds  of  tax-salos)  :  Washington 
County  r.  Dunn,  27  Gratt.    (Va.\  60S. 

46.  Jenkens  r.  Howell,  65  N.  C  61. 
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custody  of  the  officer;  failure  to  note  on  an  execution  the  time  of  iu3  delivery 
to  him;  failure  to  return  process  within  the  time  prescribed  by  law;  "  or  making 
a  false  or  insufficient  return.  A  summary  remedy  against  the  sureties  of  a 
sheriff  may  be  available  for  a  default  of  the  sheriff's  deputy.^^  A  statute  giving  a 
summary  remedy  against  a  sheriff  and  his  sureties  will  not  be  permitted  to  have 
a  retroactive  application  to  cases  of  defaults  which  occurred  before  its  enactment.^* 

5.  Considerations  Affecting  Availability  of  Summary  Remedy  —  a.  Doubt  as 
to  Duty.  The  summary  remedy  against  a  sheriff  and  his  sureties  is  available 
only  in  cases  of  intentional  delinquency  on  the  part  of  the  officer,^'^  and  hence 
cannot  be  pursued  for  a  failure  to  pay  over  money  which  was  due  to  a  well-founded 
doubt  as  to  the  right  of  the  party  to  receive  it.^^ 

b.  Validity  of  Judgment  or  Process.  On  motion  against  a  sheriff  and  his 
sureties  for  a  neglect  to  pay  over  the  proceeds  of  sales  of  land,  the  sureties  cannot 
object  to  the  sufficiency  of  the  judgment  "  or  execution  under  which  the  sales 
were  made  and  the  money  received.  Neither  is  the  fact  that  an  execution  was 
irregular  and  voidable  any  defense  to  a  motion  against  a  sheriff  and  his  sureties 
for  an  illegal  return  of  the  same  '^not  satisfied." 

e.  Pendency  of  Action.  The  pendency  of  an  action  against  a  sheriff  and  his 
sureties  for  official  delinquency  in  failing  to  collect  an  execution  when  it  was  in 
his  hands,  and  for  making  a  false  return  thereon,  is  no  bar  to  the  prosecution  of 
a  motion  against  them  to  recover  damages  for  the  failure  of  the  sheriff  to  return 
the  execution  within  the  proper  time.^^ 

d.  Injury  to  Complaining  Party.  The  fact  that  an  execution  plaintiff  has 
suffered  no  injury  through  a  sheriff's  failure  to  return  an  execution  does  not  bar 
a  motion  against  the  sheriff  and  his  sureties  for  a  statutory  penalty  for  the 
default.«i 

e.  Liability  of  Property  to  Seizure.  On  a  motion  under  the  statute  against 
the  sheriff  and  the  sureties  on  his  bond  for  failing  to  make  the  money  on  an  execu- 
tion, it  is  competent  for  the  latter  to  show  that  property  in  the  execution  defend- 
ant's possession  was  not  subject  to  levy  and  sale  to  satisfy  the  writ.^^ 

f.  Receipt  of  Money.  Where  plaintiff  in  execution  has  received  the  money  or 
property  thereon  either  before  or  after  the  return  of  the  execution,  he  cannot 


47.  Cleveland  f.  Tittle,  3  Tex.  Civ.  App. 
191,  22  S.  W.  8. 

48.  Chandler  v.  Henry,  90  Ala.  271,  8  So. 
96. 

49.  Alabama. —  Noble  r.  Whetstone,  45  Ala. 
361;  Slmte  v.  McRae,  9  Ala.  931;  Samples  v. 
Walker,  9  Ala.  726;  Johnson  v.  McLaughlin, 
9  Ala.  551;  Wofford  v.  Robinson,  7  Ala.  489. 

Kentucky. —  Mitcheson  v.  Foster,  3  Mete. 
324;  Goodrum  V.  Root,  2  Mete.  427;  Sand- 
ers V.  Commonwealth  Bank,  2  Mete.  327; 
Stephens  v.  Lewis,  8  B.  Mon.  150;  Trover 
V.  Sharp,  4  J.  J.  Marsh.  79;  Kennedy  v. 
Coleman,  2  Litt.  6. 

Mississippi. —  Cox  v.  Ross,  56  Miss.  481. 

Tennessee. —  Chaffin  v.  Crutcher,  2  Sneed 
360;  Webb  V.  Armstrong,  5  Humphr.  379; 
Doyle  V.  Glenn,  4  Humphr.  309;  Snell  v. 
Rawlings,  3  Humphr.  85;  Wood  v.  Orr,  10 
Yerg.  505 ;  Williams  v.  Harvey,  Cooke  466. 

rea?as.— Vaughan  v.  Warnell,  28  Tex.  119; 
Griswold  v.  Chandler,  22  Tex.  637. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  375. 

Execution  from  orphans'  court. —  The  act  of 
1819,  which  gives  a  summary  remedy  against 
a  sheriff  and  his  sureties  for  the  failure  to 
return  an  execution,  does  not  extend  to  an 
execution  issued  on  a  decree  of  the  orphans' 
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court,  and  made  returnable  to  one  of  the 
return-days  which  the  judge  of  the  county 
court   is   required   by   the  act   of    1821  to 

appoint.     Westmoreland  v.   Hale,    11  Ala. 

122. 

50.  Wofford  V.  Robinson,  7  Ala.  489; 
Mitcheson  v.  Foster,  3  Mete.  (Ky.)  324; 
Sanders  v.  Com.  Bank,  2  Mete.  (Ky.)  327; 
Kennedy  v.  Coleman,  2  Litt.  (Ky. )  6. 

51.  Garrett  v.  Hamblin,  11  Sm.  &  M.  (Miss.) 
219,  49  Am.  Dec.  53;  Hand  V.  State,  5 
Humphr.   (Tenn.)  518. 

52.  Perdue  v.  Dodd,  1  Lea  (Tenn.)  710; 
Eaken  v.  Boyd,  5  Sneed  (Tenn.)  204;  Barnes 
V.  White,  2  Swan   (Tenn.)  442. 

53.  Snell  i\  Rawlings,  3  Humphr.  (Tenn.) 
85;  Hogue  v.  Cottle,  2  Va.  Cas.  229. 

54.  Wood  V.  Orr,  10  Yerg.   (Tenn.)  505. 

55.  Wilson  v.  Broder,  10  Cal.  486. 

56.  Wilson  v.  Broder,  10  Cal.  486. 

57.  People  v.  McHatton,  7  HI.  731. 

58.  People  v.  McHatton,  7  111.  731. 

59.  Stevenson  v.  McLean,  5  Humphr. 
(Tenn.)  332,  42  Am.  Dec.  434. 

60.  Sanders  v.  Commonwealth  Bank,  2 
Mete.  (Ky.)  327. 

61.  Cox  V.  Ross,  56  Miss.  481;  Morehead 
V.  Holliday,  1  Sm.  &  M.    (Miss.)  625. 

62.  Leavitt  V.  Smith,  7  Ala.  175. 
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recover  by  motion  against  the  constable  and  his  sureties  damages  for  a  failure 
to  return  the  execution  within  the  time  prescribed. 

g.  Tender  of  Amount  Due.  In  summary  proceedings  against  an  officer  on  his 
official  bond  for  failure  to  return  an  execution,  a  tender  by  him  of  the  amount 
thereof  after  notice  and  before  judgment  is  no  defense,  since  a  tender  is  not  a 
discharge  of  the  liability.^"* 

h.  Issuance  of  Alias  Writ.  The  mere  issuing  of  an  alias  execution  is  not  a 
forfeiture  of  plaintiff's  right  to  proceed  by  motion  against  the  sheriff  and  the 
sureties  on  his  official  bond  for  a  failure  to  return  an  execution  or  the  making 
of  an  insufficient  return.^® 

i.  Legality  of  Tax  Levy.  Where  a  county  levy  was  laid  by  the  county  court, 
which  directed  the  sheriff  to  pay  certain  claims  against  the  county  out  of  it,  and 
the  sheriff  received  the  commissioner's  book  and  proceeded  to  collect  the  levy 
as  far  as  possible,  and  returned  a  list  of  the  insolvents,  upon  a  motion  by  one  of 
the  county  creditors,  whose  claim  was  directed  to  be  paid  out  of  the  levy,  against 
the  sheriff  and  his  sureties  to  recover  the  amount,  it  was  not  competent  for  defend- 
ants to  object  that  the  county  court  was  not  legally  authorized  to  lay  the  levy/^ 

j.  Unavailing  Judgment  Against  Sheriff.  Under  the  statute  providing  for  a 
motion  against  a  sheriff  or  his  sureties  for  failure  to  pay  over  the  county  levy, 
the  fact  of  an  unavailable  judgment  having  been  recovered  on  a  motion  against 
the  sheriff  is  not  a  bar  to  a  similar  motion  against  the  sureties. 

6.  Methods  of  Proceeding.  The  usual  method  of  summary  proceeding  is  by 
motion  for  judgment  against  the  officer  and  his  sureties  for  the  amount  for  which 
they  have  become  liable, but  a  proceeding  by  rule  to  show  cause  why  such  a 
judgment  should  not  be  entered  is  also  countenanced.'^^ 

7.  Conditions  Precedent  —  a.  Demand.  A  demand  upon  the  sheriff  for  money 
in  his  hands  is  a  prerequisite  to  summary  proceedings  against  him  and  his  sureties 
for  failure  to  pay  over  the  same;  but  where  a  judgment  is  rendered  in  favor  of 
plaintiff,  on  a  motion  under  the  statute  against  a  sheriff  and  his  sureties  on  his 
official  bond;  for  a  voluntary  and  unauthorized  omission  to  levy  an  execution, 


63.  Sharp  v.  Trover,  7  J.  J.  Marsh.  (Ky.) 
275. 

64.  Chaffin  V.  Crutcher,  2  Sneed  (Tenn.) 
360. 

65.  Kennedy  v.  Coleman,  2  Litt.  (Ky.)  6 
(so  holding  where  the  alias  writ  was  not 
issued  until  a  month  had  elapsed  after  the 
first  writ  ought  to  have  been  returned)  ; 
Doyle  V.  Glenn,  4  Humphr.  (Tenn.)  309. 

66.  Barnes  v.  White,  2  Swan  (Tenn.)  442, 
holding  that  after  the  sheriff  had  rendered 
himself  liable  by  an  insufficient  return  on 
an  execution,  the  fact  that  plaintiff  caused 
an  alias  execution  to  be  issued  on  the  same 
judgment,  and  receives  partial  payment 
thereof,  is  no  waiver  of  the  right  to  have 
judgment  by  motion  against  the  sheriff  and 
the  sureties  on  his  official  bond  for  the  re- 
mainder of  the  judgment  and  the  damages 
given  by  the  statute. 

67.  Cook  r.  Hays,  9  Gratt.  (Va.)  142. 

68.  Grayham  v.  Washington  County  Ct.,  9 
Dana  (Ky.)  182. 

69.  See  the  following  cases: 

Alabama. —  Maxwell  v.  Pounds,  116  Ala. 
551,  23  So.  730;  Chandler  f.  Reid,  114  Ala. 
390,  21  So.  475;  O'Connor  Min.,  etc.,  Co.  r. 
Dickson,  112  Ala.  304,  20  So.  413;  Shute 
V.  McRae,  9  Ala.  931. 

California. —  Wilson  v.  Broder,  10  Cal.  486. 

People  v.  McHatton,  7  111.  731. 

Indiana. —  Dawson  v.  Shaver,  1  Blackf.  204. 


Kentucky. —  Callowav  v.  Com.,  4  Bush 
383;  Goodrum  v.  Root,  2  Mete.  427. 

Mississippi. —  Cox  v.  Ross,  56  Miss.  481; 
Morehead  v.  Holliday,  1  Sm.  &  M.  625. 

Nevada. —  Nash  v.  Muldoon,  16  Xev.  404. 

North  Carolina. —  Jenkins  v.  Howell,  05 
N.  C.  61. 

Tennessee. —  Morgan  v.  Betterton,  109 
Tenn.  84,  69  S.  VV.  969;  Park  v.  Walker.  2 
Sneed  503;  Hand  v.  State,  5  Humphr.  518; 
Wood  V.  Orr,  10  Yerg.  505 ;  Cowan  r.  Lav, 
(Ch.  App.  1896)  42  S.  W.  68. 

Texas.—  Griswold  v.  Chandler,  22  Tex.  637. 

Virginia. —  Carr  v.  Meade,  77  Va.  142; 
Shelton  v.  Ward,  1  Call  538. 

West  Virginia. —  State  V.  Keadle,  44  W. 
Va.  594,  29  S.  E.  976. 

See  43  Cent.  Dig.  tit.  "  ShorilTs  and  Con- 
stables," §  372  ct  scq. 

70.  See  Haley  v.  Greenwood,  28  Tex.  680. 

71.  Wallace  r.  Taylor,  7  Ala.  668;  Thomp- 
son V.  Healy,  4  IMetc.  (Kv.)  257:  Cook  r. 
Hays,  9  Gratt,  (Va.)  142.  liolding  tliat  where 
the  amount  collected  by  a  sherilT  on  a  tax 
levy  is  insufficient  to  pay  all  the  claims 
directed  to  be  paid  out  of  it,  a  demand  on 
him  for  payment  of  a  claim  is  necessary  to 
support  a  motion  against  him  and  liis  sure- 
ties for  its  paynuMit. 

Proof  of  demand.~\\'here  no  objection  for 
want  of  demand  is  made  in  the  trial  court, 
and  the  notice  avers  a  demand  and  the  judg- 
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the  statutoiy  penal  interest  from  the  date  of  the  return  of  the  process  follows  as 
of  course,  without  a  previous  demand  on  the  sheriff. '^^ 

b.  Return  of  Receipt  of  Money.  A  return  by  a  sheriff  admitting  the  receipt 
of  money  is  not  a  condition  precedent  to  the  institution  of  summary  proceedings 
against  the  sheriff  and  the  sureties  on  his  official  bond  for  refusal  to  pay  over 
money. ''^ 

e.  Judicial  Ascertainment  of  Default.  It  has  been  held  that,  in  order  to  entitle 
a  sheriff  to  proceed  summarily  against  a  deputy  and  his  surety  for  the  deputy's 
default,  the  existence  of  such  default  and  the  sheriff's  liability  therefor  must 
first  have  been  judicially  ascertained,'*  and  that  a  scire  facias  cannot  be  main- 
tained against  the  sureties  on  the  recognizance  of  a  deceased  sheriff  until  the  extent 
of  the  liability  of  the  sheriff's  estate  has  become  fixed  by  an  allowance  against  it 
for  the  damage  sustained  by  reason  of  the  official  misconduct  of  which  complaint 
is  made.'^ 

8.  Defenses.  A  defense  to  a  summary  motion  for  judgment  on  a  sheriff's 
bond  for  failure  to  pay  a  county  order  may  be  made  in  the  same  manner  and  to 
the  same  extent  as  in  an  action  at  law.'®  On  motion  against  a  sheriff  and  his 
sureties  for  failing  to  pay  over  money  made  on  execution,  the  return  showing  satis- 
faction, a  plea  by  a  surety,  which  attempts  to  deny  the  liability  of  the  principal 
on  behalf  and  in  the  name  of  the  surety,  is  bad,  as  such  defense  can  be  made  only 
by  the  sheriff.''  Parties  sought  to  be  charged  on  motion  as  the  securities  of  a 
sheriff  may  contest  the  fact  of  their  suretyship,  and  introduce  proof  to  show  that 
they  were  not  his  securities  at  the  time  of  the  supposed  default.'^ 

9.  Jurisdiction.'^  The  jurisdiction  of  particular  courts  to  entertain  summary 
proceedings  on  an  official  bond  is  a  matter  regulated  by  statute. Two  or  more 
distinct  defaults  cannot  be  consolidated  in  a  single  proceeding  for  the  purpose  of 
so  raising  the  amount  in  controversy  as  to  enable  the  proceeding  to  be  brought  in 
a  court  which  could  not  take  cognizance  of  the  amount  involved  in  any  one  of  the 


ment  gives  credit  for  part  of  the  debt  as 
paid  on  the  day  when  it  was  demandable, 
there  is  sufficient  proof  of  demand.  Cook  v. 
Hays,  9  Gratt.  (Va.)  142. 

A  demand  upon  the  deputy  of  the  sheriff 
is  not  sufficient.  Thompson  v.  Healy,  4  Mete. 
(Ky.)  257. 

Where  the  execution  plaintiff  lives  in  the 
county,  he  need  not  demand  the  money  on 
the  execution  before  proceeding  by  notice 
against  the  high  sheriff  and  the  sureties  on 
his  official  bond  therefor.  Tyree  v.  Donnally, 
9  Gratt.  (Va.)  64. 

Authority  to  make  demand. — ^Where  a 
judgment  creditor  employs  an  attorney  other 
than  the  one  who  prosecuted  the  cause  to 
demand  of  the  sheriff  the  amount  made  by 
the  execution,  and  such  demand  is  made,  it 
is  too  late  to  object,  on  a  motion  against 
the  sheriff  and  his  sureties  for  failure  to 
pay  oyer  the  money,  that  the  attorney  had 
no  authority  to  make  the  demand  for  the 
money.  Chapman  v.  Chevis,  9  Leigh  (Va.) 
297. 

72.  Garrett  v.  Hamblin,  11  Sm.  &  M. 
(Miss.)  219,  49  Am.  Dec.  53. 

73.  Nash  v.  Muldoon,  16  Nev.  404,  holding 
that  the  receipt  of  the  money  may  be  estab- 
lished by  other  evidence. 

74.  Patterson  f.  Coleman,  4  Humphr. 
(Tenn.)  64. 

75.  Tute  v.  James,  46  Vt.  60,  holding  this 
to  be  true,  although  the  sheriff's  estate  is 
entirely  insolvent. 
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76.  State  v.  Keadle,  44  W.  Va.  594,  29 
S.  E.  976. 

77.  Price  v.  Cloud,  6  Ala.  248. 

78.  Dixon      Caskey,  18  Ala.  97. 

79.  Jurisdiction  of  courts  generally  see 
Courts,  11  Cyc.  633. 

80.  Mitcheson  v.  Foster,  3  Mete.  (Ky.) 
324  (holding  that  the  court  of  appeals  had 
jurisdiction  of  a  motion  against  a  sheriff 
and  his  sureties  to  recover  the  amount  of  an 
execution,  which  issued  from  the  clerk  of 
such  court,  and  the  damages  thereon  for  fail- 
ing to  return  it  to  the  office  whence  it  issued 
for  thirty  days  after  the  return-day,  with- 
out reasonable  excuse  for  such  failure)  ; 
Anderson  v.  Bradford,  7  J.  J.  Marsh.  (Ky.) 
623  (holding  that  under  Acts  (1799),  §  21, 
the  county  court  had  no  jurisdiction  over  a 
motion  by  a  sheriff  against  his  deputy  and 
the  sureties  on  his  official  bond)  ;  Lindsey 

McClelland,  1  Bibb  (Ky.)  262  (holding 
that  under  1  Bradf.  Laws,  p.  405,  §  22,  and 
2  Bradf.  Laws,  p.  30,  §  21,  and  p.  182,  §  7, 
the  general  court  had  no  jurisdiction  of  a 
motion  by  a  sheriff  against  his  deputies  and 
their  sureties  for  arrearages  of  the  revenue 
tax,  for  which  they  were  bound  to  indemnify 
him)  ;  Bradley  v.  Tompkins,  Hard.  (Ky. ) 
184  (holding  that  under  Acts  (1797),  p.  152, 
§§  4,  5,  the  county  court  had  jurisdiction  to 
entertain  a  motion  by  a  sheriff  against  his 
deputy  and  his  sureties)  ;  Carr  v.  Meade,  77 
Va.  142  (holding  that  Acts  (1872-1873), 
c.  395,  §  9,  which  merely  withdrew  from  the 
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defaults  standing  alone;  but  the  court  in  which  a  judgment  was  rendered  is  the 
proper  one  to  entertain  summary  proceedings,  although  after  affirmance  on  appeal 
the  judgment  amounts  to  a  sum  beyond  the  jurisdiction  of  that  court. 

10.  Venue. When  the  law  is  silent  as  to  where  summary  proceedings  shall 
be  brought,  they  must  be  instituted  in  the  sheriff's  own  county,^*  although  the 
process  in  reference  to  which  the  default  occurred  was  issued  to  him  from  another 
county. But  under  some  statutes  summary  proceedings  on  a  sheriff's  official 
bond  are  to  be  brought  in  the  court  to  which  the  process  in  reference  to  which  the 
default  occurred  is  returnable,  although  such  court  is  not  in  the  sheriff's  county. 

11.  Time  For  Proceeding  and  Limitations.*'  It  is  not  necessary  that  summary 
proceedings  against  a  sheriff's  sureties  should  be  brought  at  the  first  term  of  court 
after  the  default  or  after  a  demand  on  the  sheriff;  but,  unless  specially  limited, 
such  proceedings  may  be  brought  at  any  time  before  the  claim  is  barred  by  the 
statute  of  limitations.^^  Where  the  statute  limits  the  time  within  which  such 
proceedings  must  be  brought  they  cannot  be  instituted  subsequently.^^  A  motion 
against  a  sheriff  and  his  sureties  for  failure  to  return  process  may  be  made  after 
the  officer's  term  of  office  has  expired. 

12.  Abatement  and  Revival.®^  A  return  of  ''no  inhabitants"  as  to  some  of  the 
sureties  will  authorize  an  abatement  of  the  proceedings  as  to  the  non-residents; 
and  on  the  death  of  one  or  more  of  the  sureties  the  proceeding  may  abate  as  to 
him.^^  Where  a  motion  in  summary  proceedings  against  a  sheriff  and  his  sureties 
has  abated  by  the  death  of  the  sheriff,  no  step  can  be  taken  against  the  sureties 
until  the  motion  is  revived  against  the  personal  representative  of  the  sheriff.^® 

13.  Notice  —  a.  Necessity.  Summary  proceedings  upon  the  official  bond 
of  a  sheriff  must  as  a  rule  be  upon  notice  to  the  sureties,®^  as  well  as  to  the 


county  courts  certain  chancery  jurisdiction, 
and  declared  all  acts  and  parts  of  acts  in- 
consistent therewith  repealed,  did  not  repeal 
Code,  c.  163,  §  5,  giving  the  county  courts 
the  right  to  entertain  motions  on  sheriff's 
bonds  in  case  of  default  in  paying  over 
money  received  on  an  execution ) , 

81.  Partlow  v.  Lawson,  2  B.  Mon.  (Ky.) 
46  [folloioing  Harris  v.  Smith,  7  T.  B.  Mon. 
(Ky.)  310]. 

82.  Banner  v.  Henry,  (Tex.  Civ.  App.  1895) 
31  S.  W.  1098. 

83.  See,  generally,  Venue. 

84.  Milor  v.  Farrelly,  25  Ark.  353. 

85.  Milor  v.  Farrelly,  25  Ark.  353. 

86.  Cox  V.  Ross,  56  Miss.  481;  Griswold 
V.  Chandler,  22  Tex.  637. 

87.  See,  generally.  Limitations  of  Ac- 
tions, 2'5  Cyc.  963. 

88.  Hogue  V.  Cottle,  2  Va.  Cas.  229. 

89.  Evans  v.  State  Bank,  13  Ala.  787. 

90.  Evans  v.  State  Bank,  13  Ala.  787. 

91.  Mars  v.  Buckler,  1  Bibb  (Ky.)  267. 

A  statute  limiting  the  period  within  which 
fines  and  forfeitures  may  be  recovered  does 
not  apply  to  a  summary  proceeding  against 
a  sherilT  and  securities  for  failing  to  return 
an  execution.  McRae  v.  Colclough,  2  Ala. 
74. 

92.  Tapp  V.  Bonds,  57  Miss.  281;  Earl  v. 
Smith,  26  Tex.  522. 

93.  See,  generally,  Abatement  and  Re- 
vival, 1  Cyc.  10. 

94.  Grayham  v.  Washington  County  Ct.,  9 
Dana  (Ky.)  182;  Commonwealth  Bank  v. 
Cravens,  5  J.  J.  Marsh.  (Ky.)  383. 

95.  Murry  v.  Askew,  6  J.  J.  Marsh.  (Ky.) 
27. 


96.  Burroughs  v.  Goodall,  2  Head  (Tenn.) 
29,  holding  that  the  abatement  as  to  the  sher- 
iff operates  also  as  an  abatement  as  to  the 
sureties. 

97.  See,  generally,  Notices,  29  Cyc.  1110. 

98.  Alaha7na. — Maxw^ell  v.  Pounds,  116  Ala. 
551,  23  So..  730;  Chandler  v.  Reid,  114  Ala. 
390,  21  So.  475. 

Arkansas. —  Milor  P.  Farrelly,  25  Ark.  353. 
Kentucky. — ^Wood  v.  Sayre,  7  T.  B.  Mon. 
663. 

Mississippi. — Demoss  v.  Camp,  5  How.  516; 
Coleman  v.  Saunders,  5  How.  287 ;  Vance  v. 
Connell,  Walk.  254. 

Tennessee. — Wynne  v.  Taylor,  5  Heisk.  691; 
Metcalf  V.  Grainger,  1  Overt.  61.  See  also 
Morgan  v.  Betterton,  109  Tenn.  84,  69  S.  W. 
969,  holding  that  under  a  statute  which  pro- 
vides that  in  suit  by  motion  against  a  con- 
stable on  his  bond,  plaintiff,  before  judgment 
against  the  sureties,  must  produce  a  certified 
copy  of  the  bond,  where  no  notice  is  served 
on  the  sureties,  and  the  copy  of  the  bond 
produced  is  not  properly  certified,  the  justice 
has  no  jurisdiction  over  the  sureties. 

Texas.— Haley  v.  Greenwood.  28  Tex.  680 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  372  ct  scq. 

Originally,  in  Alabama,  the  proceeding 
could  have  been  pursued  against  the  sheriff 
only,  and  if  the  fact  of  suretyship  was  proved 
a  judgment  could  have  Ix^en  obtained  against 
the  sureties  without  notice  to  them.  McRae 
r.  Colclough,  2  Ala.  74.  Sw  infra,  notes  2.  3. 

The  remedy  of  a  surety  on  a  sheriff's  of- 
ficial bond,  against  whom  summary  judgment 
was  taken  on  motion  and  without  notice  in 
the  supreme  court,  is  by  bill  in  equity  to 
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sheriff.  Under  some  statutes,  however,  the  sheriff  and  his  sureties  are  Hable  to  be 
proceeded  against  summarily  without  notice;  ^  while  under  other  statutes  notice  to 
either  the  sheriff  or  the  sureties  is  sufficient/  and  notice  to  the  officer  is  sufficient  with- 
out notice  to  the  sureties^  or  the  sureties  may  be  proceeded  against  without  notice  to 
the  sheriff.^  And  it  has  been  held  that  notice  to  a  deputy  and  his  surety  of  a  motion 
by  the  sheriff  against  them  to  charge  them  with  an  amount  for  which  he  has  become 
liable  through  the  deputy's  default  is  not  necessary,^  although  it  must  appear  on 
such  motion  that  the  deputy  had  notice  of  the  proceeding  against  the  sheriff 
because  of  such  deputy's  default.®  Such  notice  as  the  statute  requires  is  essential 
to  the  jurisdiction  of  the  court  to  entertain  the  proceedings;  '  and  it  has  been 
held  that  a  judgment  rendered  on  a  motion  made  at  a  term  of  court  subsequent 
to  that  designated  in  the  notice  is  void,^  as  the  motion  is  deemed  abandoned  unless 
it  is  made  at  the  term  indicated  in  the  notice  or  some  other  proceeding  is  had  at 
such  term  to  keep  it  alive. ^  Where  the  notice  has  not  been  served  on  all  the  obligors 
plaintiff  in  the  motion  may  discontinue  against  those  not  served  and  prosecute  his 
motion  to  judgment  against  the  residue. Where  the  sheriff  and  his  sureties  have 
come  into  court  and  the  parties  have  referred  their  case  to  the  decision-  of  the 
court,  it  will  be  intended  that  defendants  were  served  with  notice  or  waived  the 
notice  or  any  irregularity  therein."  But  it  has  been  held  that  the  mere  fact 
that  defendants  are  before  the  court  when  the  motion  is  made  does  not  cure  the 
lack  of  notice  for  the  time  prescribed  by  the  statute. 

b.  Form  and  Requisites.  The  notice  must  be  in  writing  and  personally  served.^* 
Under  some  statutes  the  notice  performs  the  functions  not  only  of  a  summons, but 


have  the  judgment  declared  void.  Kinzer  V. 
Helm,  7  Heisk.   (Tenn.)  672. 

An  officer's  return  that  he  has  made  the 
money  on  an  execution  will  not  warrant  a 
judgment  against  his  sureties  for  his  failure 
to  pay  it  over  without  notice  to  them.  Met- 
calf  V.  Grainger,  1  Overt.  (Tenn.)  61. 

99.  Demoss  r.  Camp,  5  How.  (Miss.)  516; 
Lewis  V.  Garrett,  5  How.  (Miss.)  434;  Cole- 
man V.  Saunders,  5  How.  (Miss.)  287. 

Notice  to  sheriff  in  proceedings  against 
him  alone  see  supra,  VIII,  K,  1. 

1.  Colloway  v.  Com.,  4  Bush  (Ky.)  383; 
Williams  r.  Harvey,  Cooke  (Tenn.)  466. 

2.  McRae  v.  Colclough,  2  Ala.  74;  Mason 
V.  Parker,  1  Ala.  684;  McWhorter  v.  Marrs, 
Minor  (Ala.)  376. 

3.  Hughes  V.  Hale,  5  Ala.  63;  Reid  f. 
Planters,  etc.,  Bank,  3  Ala.  712;  Reid  v.  Jack- 
son, 1  Ala.  207;  McWhorter  i\  Marrs,  Minor 
(Ala.)  376  IfoUoiced  in  Neale  r.  Caldwell,  3 
Stew.  (Ala.)  134];  Baxter  v.  Marsh,  1  Yerg. 
(Tenn.)  460  [folloiced  in  HopsoH  v.  Hoge,  8 
Yerg.  (Tenn.)  153].  But  compare  Jameson 
V.  Harper,  1  Port.  (Ala.)  431,  432,  where 
it  is  said  that,  although  by  its  liberal  terms 
the  statute  authorized  a  judgment  against  a 
sheriff  and  his  securities  upon  notice  to  the 
sheriff  alone,  yet  "  no  judgment  could  be 
rendered  against  such  security,  without  no- 
tice, or  a  waiver  of  it,  by  appearance." 

4.  Bondurant  v.  State  Bank,  5  Ala.  171 ; 
Williamson  v.  Montgomery  Branch  Bank,  3 
Ala.  504. 

5.  Stephens  v.  Womack,  3  Ala.  738. 

6.  Stephens  v.  Womack,  3  Ala.  738. 

7.  Mason  r.  Brazier,  1  Ala.  635, 

The  record  must  affirmatively  show  notice 

where  the  judgment  is  by  default.  Allums 
V.  Hawley,  8  Ala.  584. 

[X,  G,  13,  a] 


8.  Thomison  v.  Douglass,  3  Baxt.  (Tenn.) 
74.  But  compare  Chandler  v.  Reid,  114  Ala. 
390,  21  So.  475. 

9.  Garey  v.  Edwards,  15  Ala.  105.  But 
compare  Russell  v.  Rolfe,  50  Ala.  56,  holding 
that  a  motion  for  a  summary  judgment 
against  a  sheriff  and  his  sureties  is  not  dis- 
continued by  the  mere  omission  of  plaintiff 
to  have  it  formally  continued  at  a  former 
term. 

10.  McCrosky  v.  Riggs,  12  Sm.  &  M.  (Miss.) 
712. 

11.  Bondurant  v.  Woods,  1  Ala.  543;  Chaf- 
fin  V.  Crutcher,  2  Sneed  (Tenn.)  360.  See 
also  Jameson  v.  Harper,  1  Port.  (Ala.)  431; 
State  v.  Faust,  7  Coldw.  (Tenn.)  109  (ap- 
pearance and  obtaining  continuance)  ;  Pat- 
terson V.  Coleman,  4  Humphr.  (Tenn.)  64. 
Compare  Shepherd  V.  Brown,  30  W.  Va.  13, 
3  S.  E.  186,  holding  that  by  appearance  to  a 
motion  against  a  sheriff  and  his  securities, 
and  repeated  continuance  of  the  case  gen- 
erally, by  consent  of  parties,  defendanttj 
waived  any  objection  to  the  notice,  because 
not  served  in  time,  but  they  did  not  thereby 
preclude  themselves  from  moving  to  quash 
the  notice,  because  fatally  defective  on  its 
face. 

After  a  verdict  against  defendants  an  ir- 
regularity in  the  notice  cannot  be  objected  to. 
Morgan  v.  Billings,  3  Ala.  172. 

12.  Yancey  v.  Hankins,  Minor  (Ala.)  171. 

13.  Milor  V.  Farrelly,  25  Ark.  353. 

14.  Milor  V.  Farrelly,  25  Ark.  353. 

15.  Milor  V.  Farrelly,  25  Ark.  353;  Lewis 
v.  Garrett,  5  How.  (Miss.)  434  (holding  that 
in  proceedings  by  motion  against  a  sheriff 
on  his  bond,  no  process  is  required  to  bring 
in  the  sheriff,  other  than  service  of  notice)  ; 
Hamblin  v.  Foster,  4  Sm.  &  M.  (Miss.)  139. 
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also  of  the  declaration  or  petition  in  an  ordinary  case.^^  In  such  case  the  notice  should 
contain  all  the  requisites  of  a  declaration  or  petition/^  and  aver  every  fact  necessary 
to  support  a  recovery/^  inform  defendants,  with  certainty,  as  to  the  matters  for 
which  they  are  sought  to  be  held  liable,^^  and  describe  the  bond  with  as  much 
particularity  as  is  required  in  a  declaration.^^  So,  where  the  motion  is  for  failure 
to  serve  process,  the  notice  must  show  that  it  was  the  duty  of  the  officer  to  serve  it,^^ 


Compare  Johnson  v.  Bmster,  2  Baxt.  (Tenn.) 
99,  where  it  is  said :  "  The  notice  given  to 
the  officer  is  not  the  commencement  of  the 
suit,  is  not  process,  but  an  individual  act  of 
the  party." 

16.  Condry  v.  Henley,  4  Stew.  &  P.  (Ala.) 
9;  Milor  v.  Farrelly,  25  Ark.  353;  Hamblm 
f.  Foster,  4  Sm.  &  M.  (Miss.)  139;  Wright 
V.  McKenney,  34  Tex.  568. 

17.  Johnson  v.  Bradley,  11  Bush  (Ky.) 
666. 

18.  Broughton  v.  State  Bank,  6  Port.  (Ala.) 
48;  Johnson  v.  Bradley,  11  Bush  (Ky.)  666; 
Thompson  v.  Healy,  4  Mete.  (Ky.)  257  (hold- 
ing that  the  notice  of  a  motion  against  a 
sheriff  and  his  sureties  for  failing  to  pay  a 
county  creditor  a  claim  due  him  must,  where 
the  claim  is  ordered  to  be  paid  by  the  court 
after  the  county  levy  for  the  year  has  been 
imposed,  aver  that  there  was  in  the  hands 
of  the  sheriff  a  sufficient  sum  to  pay  the  claim 
after  deducting  the  previously  allowed  claims; 
but  it  is  not  necessary,  when  the  claim  is 
ordered  to  be  paid  at  the  time  the  county 
levy  for  the  year  is  imposed,  to  aver  that  the 
sheriff  had  collected  a  sufficient  sum  to  pay 
it  and  all  other  claims  allowed  at  the  same 
time)  ;  State  v.  Keadle,  63  W.  Va.  645,  60 
S.  E.  798  (holding  that  a  notice  of  motion 
for  judgment  against  an  ex-sheriff  and  the 
sureties  on  the  bond,  which  failed  to  allege 
or  recite  that  such  ex-sheriff  had  notice  of 
the  order  of  the  county  court,  requiring  him 
to  pay  over  to  his  successor  the  balance 
found  in  his  hands,  for  which  judgment  was 
sought,  and  that  such  order  after  being 
signed  by  the  president  and  clerk  of  the 
county  court  was  presented  to  him,  and  de- 
mand made  on  him  for  payment,  was  fatally 
defective,  and  should  be  quashed  on  motion)  ; 
Licking  Dist.  Bd.  of  Education  v.  Parsons, 
22  W.  Va.  580  (holding  that  a  notice  to  an 
ex-sheriff  and  his  sureties  of  motion  for  judg- 
ment for  his  neglect  to  pay  over  school  money 
due  a  board  of  education,  which  failed  to 
show  on  its  face  that  the  board  had  ordered 
him  to  pay  over  such  money  to  his  successor, 
was  fatally  defective)  ;  Barrett  V.  Smith,  4 
W.  Va.  709  (holding  that  a  notice  of  motion 
;igainst  a  constable  and  his  sureties  was 
fatally  defective,  where  it  did  not  aver  that 
he  had  collected  any  money  on  the  claims 
placed  in  his  hands). 

Notices  held  sufficient. —  In  a  summary 
proceeding  by  motion  against  a  constable  and 
his  sureties,  the  notice  is  sufficient  where  it 
describes  the  note  placed  in  the  constable's 
hands  for  collection,  the  date  and  amount  of 
such  note,  the  date  and  amount  of  tlie  judg- 
ment rendered  upon  it,  and  the  execution 
issued  to  him  in  the  case;  and  alleges  that 
the  execution  had  not  been  returned  into  the 


office  from  which  it  issued  within  thirty  days 
thereafter,  nor  the  money  due  thereon  paid 
over  according  to  law;  and  that,  therefore, 
judgr^ent  is  demanded  against  the  officer  and 
his  sureties  for  the  amount  of  the  judgment 
of  the  justice  of  the  peace,  with  legal  in- 
terest from  the  rendition  thereof,  and  twelve 
and  one-half  per  cent  interest  on  the  same 
from  the  time  it  was  demanded,  by  way  of 
damages.  Lashley  v.  Wilkinson,  2  Head 
(Tenn.)  482.  A  notice  by  the  county  super- 
visors to  a  sheriff  and  his  sureties  stating 
that  the  sheriff  had  collected  as  levies  for  a 
certain  year  a  specified  amount,  which  he 
had  failed  to  account  for  and  pay  over  as 
required  by  law,  and  that  they  would  move 
for  judgment  for  such  amount  at  a  term  of 
court  named,  was  sufficiently  specific  to  war- 
rant a  judgment  thereon.  Washington 
County  V.  Dunn,  27  Gratt.  (Va.)  608.  A 
notice  of  a  motion  for  judgment  against 
a  sheriff  and  his  sureties  alleging  that  the 
sheriff  levied  an  attachment  on  defendant's 
property,  which  attachment  was  quashed, 
and  the  sheriff  ordered  to  return  the  prop- 
erty, which  he  refused  to  do,  and  that  plaintiff 
asks  judgment  for  the  value  of  the  property, 
is  not  fatally  defective,  on  motion  to  quash, 
because  it  fails  to  allege  that  plaintiff  owned 
the  property  when  it  was  ordered  to  be  re- 
turned. And  where  the  notice  alleges  that 
the  sheriff  executed  his  official  bond,  which 
was  afterward  approved  by  the  county  court, 
a  failure  to  state  that  it  was  filed  in  the 
clerk's  office  of  the  countv  court  is  not  a  fatal 
defect.  Shepherd  f.  Brown,  30  W.  Va.  13,  3 
S.  E.  186. 

19.  Garey  v.  Edwards,  15  Ala.  105,  hold- 
ing that  the  notice  in  question  sufficiently 
indicated  under  wliich  of  two  statutes  the 
remedy  was  sought, 

A  misdescription  of  the  execution  is  a  fatal 
defect  in  a  proceeding  for  failure  to  ])ay  over 
money  collected  on  execution.  Johnson  r. 
Gray,  6  Ala.  276. 

Statutory  damages  cannot  bo  rocovorod  in 
a  summary  proceeding  by  motion  against  the 
sheriff  and  the  sureties  on  his  ollioial  bond 
for  failing  to  pay  over  nionov,  unloss  tlu- 
notice  of  such  motion  sliows  tliat  tlio  ])arties 
intend  proceedings  for  damages,  as  well  as 
the  amount  collected  and  interest.  Barton 
r.  I^ickhart,  2  Stew.  &  P.  (Ala.)  100. 

20.  Dawson  r.  Shaver,  1  Hlaekf.  (Ind.) 
204;  W  right  l\  JSIcKonney.  34  Tex.  568. 

21.  Atkinson  r.  llulse,*30  Ark.  760.  hold- 
ing that  wluM-e  under  the  st-j\tute  the  officer  is 
not  coni]ielled  to  sorve  proct^ss  unless  his  fees 
and  mileage  are  first  tendered,  the  payment 
or  tender  tlioreof  nnist  Iv  allogod  in  tlio  no- 
tice of  a  motion  for  failuro  to  sovvo  a  sum- 
mons. 
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and  where '  a  demand  is  necessary  the  notice  should  aver  the  making  thereof  .^^ 
It  is  also  necessary  that  the  notice  should  show  that  plaintiff  is  entitled  to  the 
remedy  which  he  seeks  to  enforce.^*  A  notice  of  a  motion  for  failure  to  pay  over 
money  should  negative  any  lawful  disposition  thereof .^^  A  notice  stating  that  the 
sheriff  "has  failed  to  return  an  execution,"  which  is  described,  is  sufficient,  with- 
out an  allegation  that  he  failed  to  return  it  at  the  proper  time;  and  an  allegation 
that  the  execution  was  received  by  the  sheriff  in  sufficient  time  to  return  it  to  the 
next  succeeding  term  is  sufficient.^^  The  notice  may  be  in  the  name  of  plaintiff 
in  the  motion,  and  need  not  be  in  the  name  of  the  state  for  the  use  of  such  plain- 
tiff.^^ A  notice  to  certain  persons,  as  sureties  of  a  sheriff,  of  a  motion  against  them 
for  his  failure  to  return  an  execution,  is  sufficient,  without  averring  that  they  are 
in  fact  the  sureties  of  the  sheriff;  and  it  has  been  held  that  a  notice  of  a  motion 
against  a  sheriff  and  his  sureties  for  default  as  to  certain  taxes  of  a  certain  year 
need  not  state  on  which  one  of  several  bonds  executed  by  him  the  motion  is  to  be 
made.^^  It  is  not  necessary  that  the  notice  of  a  motion  for  failure  to  return  an 
execution  should  aver  the  continuance  of  the  official  character  of  the  officer  up  to 
the  time  when  the  writ  was  returnable. The  notice  to  a  sheriff  of  a  summary 
proceeding  against  him  and  the  sureties  on  his  official  bond  for  failure  to  return  an 
execution  need  not  state  the  names  of  the  sureties,^^  nor  is  it  essential  that  such 
notice  should  be  dated.^^  And  such  notice  may  be  subscribed  by  plaintiff's 
attorney.^*  The  notice  is  sufficient  if  it  informs  defendants  of  the  demand  intended 
to  be  set  up  with  reasonable  certainty,^^  and  apprises  them  when  and  where  the 
motion  will  be  made.^®  The  joinder  in  the  notice  of  two  distinct  grounds  of 
recovery  is  not  a  demurrable  defect,^^  and  one  joint  notice  to  a  constable  and  his 
sureties  of  a  motion  for  judgment  on  his  bond,  on  his  defaults  in  several  cases,  has 


22.  See  supra,  X,  G,  7,  a. 

23.  Wallace  v.  Taylor,  7  Ala.  668;  Ter- 
rill  v.  Cecil,  3  Mete.  (Ky.)  347. 

24.  Terrill  v.  Cecil,  3  Mete.  (Ky.)  347, 
holding  that  under  a  statute  making  a  sher- 
iff liable  on  his  official  bond  for  failure  to 
satisfy  county  creditors  "  whose  names  are 
upon  the  list  furnished  him  by  the  clerk,"  a 
notice  of  motion  against  a  sheriff  and  his 
sureties  which  fails  to  show  that  the  name 
of  plaintiff  in  the  motion  was  on  the  list  of 
names  furnished  by  the  clerk  is  defective. 

25.  Dawson  v.  Shaver,  1  Blackf.  (Ind.) 
204,  holding  that  where  the  statute  requires 
a  sheriff  to  pay  over  money  collected  on  exe- 
cution to  the  judgment  creditor  or  into  the 
clerk's  office,  the  notice  of  a  motion  against 
him  and  his  sureties  by  the  creditcv  should 
aver  that  the  money  has  not  been  paid  to 
plaintiff',  or  into  the  clerk's  office. 

26.  Caskey  v.  Nitcher,  8  Ala.  622. 

27.  Mobile  Branch  Bank  v.  Broughton,  10 
Ala.  147,  holding  that  it  is  not  necessary  to 
allege  that  it  was  received  by  him  a  suffi- 
cient time  before  the  return-day  to  enable 
him  to  make  the  money. 

28.  Lyon  v.  Horner,  32  W.  Va.  432,  9  S.  E. 
875. 

29.  Mobile  Branch  Bank  v.  Broughton,  10 
Ala.  147;  Hamblin  v.  Foster,  4  Sm.  &  M. 
(Miss.)  139. 

An  appearance  and  defense  by  the  sureties 
admits  the  character  in  which  they  are  sued. 
Hamblin  v.  Foster,  4  Sm.  &  M.  (Miss.)  139. 

30.  Monteith  v.  Com.,  15  Gratt.  (Va.)  172. 

31.  Casky  v.  Haviland,  13  Ala.  314. 

32.  McRae  v.  Colclough,  2  Ala.  74. 

33.  McRae  v.  Colclough,  2  Ala.  74. 
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34.  McRae  v.  Colclough,  2  Ala.  74. 

35.  Martin  v.  Hardin  Justices,  6  J.  J. 
Marsh.  Ky. )  7 ;  Kennedy  r.  Coleman,  2 
Litt.  (Ky. )  6  (holding  that  a  notice  to 
a  sheriff  and  his  sureties  that  judgment 
will  be  moved  for,  for  his  failing  to  re- 
turn an  execution,  is  sufficient,  if  it  apprises 
them  of  what  is  demanded  and  describes  the 
execution  intended)  ;  Mars  v.  Buckler,  1  Bibb 
(Ky.)  267.  See  also  Murry  v.  Askew,  6 
J.  J.  Marsh.  (Ky.)  27. 

Any  notice,  however  informal,  which  in- 
forms defendants  of  the  nature  and  object  of 
the  motion,  is  sufficient  to  sustain  a  motion 
on  the  bond  of  a  sheriff  for  an  official  de- 
fault. Carr  v.  Meade,  77  Va.  142;  Shepherd 
V.  Brown,  30  W.  Va.  13,  3  S.  E.  186;  Licking 
Dist.  Bd.  of  Education  v.  Parsons,  22  W.  Va. 
308,  314. 

36.  Martin  V:  Hardin  Justices,  6  J.  J. 
Marsh.  (Ky.)  7. 

A  notice  is  sufficient  where  it  designates 
the  term  at  which  the  motion  will  be  made 
without  specifying  any  particular  day.  Mc- 
Rae V.  Colclough,  2  Ala.  74  [followed  in 
Welch  V.  Fourier,  6  Ala.  516]. 

37.  McMahan  t\  Kyle,  9  Port.  (Ala.)  507, 
508  (where  it  is  said:  "The  Circuit  court 
could  have  put  the  plaintiff  to  his  election, 
or,  if  the  notice  was  otherwise  defective,  as 
a  statement  of  the  cause  of  complaint,  could 
have  caused  the  pleadings  to  be  made  up 
under  our  statutes  " )  ;  Tucker  County  Ct.  v. 
Miller,  34  W.  Va.  791,  12  S.  E.  1078  (hold- 
ing that  a  notice  of  a  motion  against  a 
sheriff'  and  his  sureties  for  judgment  in  favor 
of  a  county  for  moneys  due  from  the  sher- 
iff for  collection  of  county  levy  and  road 
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been  held  sufficient. Mere  surplusage  in  the  notice  or  suggestion  will  not  vitiate 
the  proceeding.^^  A  notice  against  a  constable  and  his  sureties,  informing  them 
that  a  motion  will  be  made  before  a  justice  for  the  constable's  failure  to  return  an 
execution,  may  be  issued  by  and  returned  to  the  successor  of  the  magistrate  who 
issued  the  execution. 

e.  Construction  and  Effect.  Where  a  notice  to  a  sheriff  and  his  sureties  states 
several  defaults  of  the  sheriff,  and  informs  them  that  a  motion  against  them  will 
be  made  for  one,  specifying  it,  the  notice  will  be  considered  as  embracing  only  that 
ground  of  complaint. 

14.  Parties.^^  It  has  been  held  that  a  motion  against  a  sheriff  and  his  sureties 
to  compel  the  payment  of  money  collected  by  execution  must  be  in  the  name  of 
the  execution  plaintiff,  and  not  of  his  assignee;  but  under  a  statute  providing 
that  where  an  officer  neglects  or  refuses  to  return  an  execution  as  required  by  law, 
or  makes  a  false  return  thereon,  he  and  his  sureties  shall  be  liable  to  the  party 
entitled  to  the  money  to  be  collected  for  the  full  amount  of  the  debt,  interest,  and 
costs,  to  be  recovered  on  motion,  the  assignee  of  a  judgment  rendered  in  an  action 
aided  by  attachment  is  the  proper  moving  party  in  a  motion  to  recover  against  a 
constable. and  his  sureties  the  amount  of  the  judgment,  on  account  of  the  neglect 
of  the  constable  to  return  an  order  of  sale  of  the  attached  property,*^  and  the 
assignor  of  such  judgment,  having  no  interest  in  it  after  the  assignment,  is  not  a 
proper  party  to  such  motion.^^  It  has  been  held  that  proceedings  for  the  failure 
of  a  sheriff  to  return  an  order  for  the  sale  of  perishable  property  seized  under 
attachment  and  to  pay  over  the  proceeds  should  be  at  the  instance  of  the  clerk  of 
the  court  to  which  such  order  of  sale  was  returnable;  but  a  justice  of  the  peace 
may  proceed  in  his  own  name  against  a  constable  and  his  sureties  for  fees  collected 
by  the  constable  and  not  paid  over.*^  It  has  also  been  held  that  a  motion  against 
the  sheriff  and  his  sureties  for  taxes  collected  may  be  made  in  the  name  of  the 
chairman  of  the  county,  although  the  sheriff's  bond  is  made  payable  to  the  state. 
As  a  general  rule  summary  proceedings  upon  the  sheriff's  bond  must  be  against  all 
the  sureties;  but  where  one  of  the  sureties  is  dead  the  proceedings  may  be  against 
the  sheriff  and  the  remaining  sureties,^^  without  including  the  representatives  of 
the  deceased  surety .^^  Under  the  Alabama  statute  the  summary  remedy  may  be 
pursued  against  the  sureties,  or  such  of  them  as  have  received  notice,  without 
the  sheriff;     but  in  Tennessee  the  sureties  can  be  reached  in  summary  proceedings 


levies  is  not  bad  because  of  its  joining  those 
two  kinds  of  levy  as  grounds  for  the  mo- 
tion ) . 

38.  Hendricks  v.  Shoemaker,  3  Gratt.  (Va.) 
197,  holding,  however,  that  the  justice  should 
give  a  separate  and  distinct  judgment  in 
each  case. 

39.  Garey  v.  Edwards,  15  Ala.  105. 

40.  McMahan  v.  Kyle,  9  Port.  (Ala.)  507, 
holding  that  where  a  notice  against  a  con- 
stable and  his  sureties  for  a  failure  to  return 
an  execution  recited  that  the  justice  who 
issued  the  execution  was  not  in  office,  it 
would  be  presumed,  on  demurrer,  that  the 
justice  by  whom  the  notice  was  issued  was  his 
successor. 

41.  Bondurant  %.  Woods,  1  Ala.  543. 

42.  See,  generally,  Parties,  30  Cyc.  1. 

43.  Wilson  v.  Broder,  10  Cal.  480. 

44.  Ranken  r.  Jones,  (Tex.  Civ.  App.  1899) 
53  S.  W.  583. 

45.  Ranken  v.  Jones,  (Tex.  Civ.  App.  lSfl9) 
53  S.  W.  583. 

46.  Reid  Bibb,  5  Ala.  281,  holditijr  that 
there  was  no  authority  for  such  a  procooding 
at  the  instance  of  the  .indgo  of  the  court  to 
which  the  order  was  returnable. 


47.  Rose  V.  Cobb,  64  Mo.  464,  so  holding 
under  Wagner  St.  p.  845,  §  24. 

48.  Dawson  f.  Clark,  3  Sneed  (Tenu.)  438. 

49.  Murry  r.  Askew,  6  J.  J.  Marsh.  (Ky.) 
27;  Com.  Bank  v.  Cravens,  5  J.  J.  Marsli, 
(Ky.)  383;  Sutton  r.  Stark,  1  T.  B.  Mon. 
(Ky.)  147;  Hearn  r.  Ewin,  3  Coldw.  (Tenu.) 
399;  Gibson  v.  Martin,  7  Huniphr.  (Tcnn.) 
127;  Rice  \i.  Kirkman,  3  Hiiniphr.  (Teiin.) 
415;  Harrison  f.  Lano,  4  ^Ninnf.  (Va.)  238. 

Under  the  Alabama  statute  the  motion 
need  not  be  against  the  shoritl'  and  all  the 
sureties.    James  r.  ^loselov,  47  Ala.  200. 

50.  Bittick  r.  :McE\ven,"  7  Heisk.  (Tcnn.) 
1;  Gibson  Martin,  7  lluniphr.  (Tcnn.)  127 
(holding  that  this  is  ^K>rniissiblo  when  tlie 
administrator  of  the  deceased  surety  is  not 
known  or  there  is  no  administrator  at  the 
time  of  the  motion)  ;  Rico  r.  Kirkman,  3 
Ilumplir.  (Tenn.)  415:  Cliapman  r.  Chevis. 
9  IxMgh  (Va.)  207:  Jacobs  r.  Hill.  2  ly^gh 
(Va.)  303.  See  also  Hearn  r.  Ewin.  3  Coldw. 
(Tonn.)  300. 

51.  diapnian  v.  Cliovis.  0  Leigh  (Va.)  297. 
Compare  Gibson  r.  Martin,  7  lluniplu-. 
(Tenn.)  127. 

52.  JMaxwoll  r.  rounds    llO  Ala.  551,  23 
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only  through  their  principal  or  jointly  with  him.^^  It  has  been  held  that  where 
the  statute  authorizes  proceedings  against  the  sheriff  "or"  his  sureties,  a  proceed- 
ing cannot  be  maintained  against  the  sheriff  and  his  sureties  jointly.^* 

15.  Pleading.^^  Where  the  notice  answers  the  purpose  of  a  declaration^^  no 
formal  declaration  or  complaint  is  required. On  a  motion  by  a  clerk  of  court 
against  a  sheriff  and  his  sureties  for  his  failure  to  return  an  execution  for  costs,  a 
plea  that  the  money  was  paid  before  notice  issued  is  good,  without  averring  by 
whom  or  to  whom  payment  was  made.'^^  Where  a  plea  to  a  motion  against  the 
sheriff  and  his  sureties  goes  to  the  default,  and  it  is  not  stated  by  whom  pleaded, 
it  will  be  considered  as  the  plea  of  the  sheriff.^®  A  plea  by  the  sureties  setting  up 
the  invalidity  of  the  bond  in  that  it  is  made  payable  to  the  governor  and  his  suc- 
cessors in  office  instead  of  to  the  state  as  required  by  statute  should  expressly 
negative  the  execution  by  them  of  any  official  bond  payable  to  the  state. ®^  In  a 
proceeding  for  failure  to  return  an  execution,  a  plea  of  "not  guilty,"  although 
not  the  most  appropriate,  is  sufficient  to  throw  on  plaintiff  the  burden  of  supporting 
the  allegations  of  his  notice.®^  When  a  motion  is  made  against  a  sheriff  and  his 
sureties,  at  the  instance  of  the  clerk  of  the  supreme  court,  for  failing  to  return 
an  execution,  it  is  not  essential  that  the  pleas  asserting  the  return  of  the  execution, 
and  payment  should  be  verified  by  oath.^^ 

16.  Issues.®^  In  a  summary  proceeding  against  a  sheriff  and  his  sureties 
for  the  failure  of  the  former  to  return  an  execution,  an  issue,  without  regard  to 
technicality,  may  be  made  up  under  the  direction  of  the  court. On  motion 
against  a  constable  and  his  sureties  for  his  failure  to  return  an  execution,  the 
sureties  may  litigate  the  question  of  the  liability  of  their  principal. 

17.  Variance.®^  A  variance  between  the  judgment  stated  in  the  notice  and 
that  proved  on  the  trial  is  not  fatal  where  not  such  as  to  mislead  defendants  to 
their  prejudice;  but  there  can  be  no  recovery  where  the  proof  adduced  shows  a 
default  different  from  that  alleged  in  the  notice. In  a  proceeding  for  failure  of 
the  sheriff  to  pay  over  on  demand  money  collected  under  execution,  plaintiff  is  not 
required  to  prove  that  the  demand  was  made  at  the  time  stated  in  the  notice. 

18.  Evidence.^^  The  moving  party  must  prove  all  facts  necessary  to  supx^ort 
a  recovery.'^    So  it  is  incumbent  upon  the  moving  party  to  prove  the  fact  of 


So.  730  [following  Reed  v.  Summers,  79  Ala. 
522;  Ex  p.  Wilson,  54  Ala.  296];  Camp  v. 
Watt,  14  Ala.  616. 

Prior  to  the  enactment  of  the  statute  es- 
tablishing this  rule  it  was  held  that  the 
proceeding  could  not  be  pursued  against  the 
sureties  in  the  absence  of  the  sheriff.  Orr 
V.  Duvall,  1  Ala.  262  [followed  in  Peek  V. 
Colby,  31  Ala.  252;  James  v.  Auld,  9  Ala. 
462;  Mason  v.  Brazier,  1  Ala.  635]. 

53.  Burroughs  v.  Goodall,  2  Head  (Tenn.) 
29. 

54.  Wood  P.  Sayre,  7  T.  B.  Mon.  (Ky.)  663 
[followed  in  Martin  v.  Hardin  Justices,  6 
J.  J.  Marsh.  (Ky.)  7]. 

55.  See,  generally,  Pleading,  31  Cyc.  1. 

56.  See  supra,  X,  G,  13,  b. 

57.  Henderson  V.  Plumb,  18  Ala.  74;  Con- 
dry  V.  Henley,  4  Stew.  &  P.  (Ala.)  9. 

58.  Glover  v.  Chandler,  11  Ala.  161. 

59.  Glover  v.  Chandler,  11  Ala.  161. 

60.  Paddleford  v.  Moore,  32  Miss.  622. 
61«  Shute  V.  McRae,  9  Ala.  931. 

62.  Glover  v.  Chandler,  11  Ala.  161. 

63.  See,  generally,  Pleading,  31  Cye.  670. 

64.  Shute  V.  McRae,  9  Ala.  931. 

65.  Robertson  v.  Coker,  11  Ala.  466. 

66.  See,  generally,  Pleading,  31  Cyc.  700. 

67.  Hix  V.  Cornelison,  7  Coldw.  (Tenn.) 
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299,  holding  that  where  a  notice  of  motion 
against  a  constable  and  his  sureties,  for  fail- 
ure to  return  an  execution,  described  the 
judgment  as  having  been  rendered  against 
"  Phillips  and  others,"  while  the  proof  on 
the  trial  showed  that  it  was  rendered  against 
"  Phillips  and  Logan,"  the  variance  was  im- 
material. 

68.  Johnson  v.  Petty,  5  Ala.  528,  holding 
that  in  a  proceeding  against  a  constable  and 
his  sureties  by  notice  to  recover  money  col- 
lected by  him  on  execution,  plaintiff  was  not 
entitled  to  recover,  on  proof  that  the  con- 
stable had  levied  an  attachment  in  his  favor, 
and  that  defendant  therein  had  placed  in 
the  constable's  hands  money  or  property  to 
indemnify  him  for  a  liability  incurred  by  the 
failure  to  take  a  bond. 

69.  Evans  v.  State  Bank,  15  Ala.  81,  hold- 
ing that  proof  of  demand  made  at  any  time 
after  the  receipt  of  the  money  by  the  sher- 
iff and  before  the  motion  is  sufficient. 

70.  See,  generally.  Evidence,  16  Cyc.  821. 

71.  Johnson  v.  Bradley,  11  Bush  (Ky.) 
666;  Terrill  v.  Cecil,  3  Mete.  (Ky.)  347; 
Tilford  V.  Creel,  1  A.  K.  Marsh.  (Ky.)  568; 
Cox  V.  Ross,  56  Miss.  481  (holding  that 
where  a  plaintiff  in  execution,  on  a  motion 
against  the  sheriff  of  another  county  and  his 
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suretyship/^  whenever  this  is  contested;  but  it  has  been  held  that  where  the 
sureties  appear  and  plead  it  is  not  necessary  to  prove  the  fact  of  suretyship  unless 
it  is  put  in  issue  by  a  plea  denying  the  execution  of  the  bond/*  as  otherwise  the 
appearance  and  defense  amounts  to  an  admission  of  the  suretyship. '^^  Where 
defendants  set  up  an  affirmative  defense  they  must  prove  the  matters  rehed  on.'^® 
The  general  rules  upon  the  subject  govern  as  to  the  admissibility  and  the  weight 
and  sufficiency    of  the  evidence  in  a  summary  proceeding  upon  an  official  bond. 


sureties  for  failure  to  return  an  execution, 
counts  on  his  alleged  judgment  for  the 
amount  thereof,  and  not  on  the  execution, 
and  the  sheriff  takes  issue  on  an  allegation 
of  the  judgment's  existence,  plaintiff  must 
introduce  the  judgment  in  evidence  to  make 
out  his  case)  ;  Haley  v.  Greenwood,  28  Tex. 
680. 

72.  Harris  v.  Bradford,  4  Ala.  214;  Raid 
X>.  Planters',  etc..  Bank,  3  Ala.  712;  Barton 
V.  state  Bank,  1  Stew.  &  P.  (Ala.)  471 
[followmg  McWhorter  v.  Marrs,  Minor  (Ala.) 
376];  Tiiford  v.  Creel,  1  A.  K.  Marsh.  (Ky.) 
568;  Johnson  v.  Thompson,  4  Bibb  (Ky.) 
294. 

Where  the  motion  is  for  a  default  with 
respect  to  the  taxes  of  a  particular  year,  it 

is  incumbent  upon  the  moving  party  to  show 
at  the  trial  that  the  sheriff,  with  the  per- 
sons named  as  sureties,  had  duly  executed 
a  bond  for  the  faithful  discharge  of  the  duties 
of  his  office  for  that  year.  Monteith  v.  Com., 
15  Gratt.  (Va.)  172. 

73.  Tiiford  V.  Creel,  1  A.  K.  Marsh.  (Ky.) 
568. 

74.  Harris  v.  Bradford,  4  Ala.  214;  Jame- 
son V.  Harper,  1  Port.  (Ala.)  431;  Hamblin 
V.  Foster,  4  Sm.  &  M.  (Miss.)  139;  Poer 
V.  Brown,  24  Tex.  34. 

75.  Hamblin  v.  Foster,  4  Sm.  &  M.  (Miss.) 
139. 

76.  Mitcheson  v.  Foster,  3  Mete.  (Ky.) 
324  (so  holding  where,  on  motion  against  the 
sheriff  and  his  sureties  for  failing  to  return 
an  execution  to  the  office  whence  it  issued, 
a  defense  was  interposed  that  the  sheriff  had 
lost  or  mislaid  it,  or  had  mailed  it  to  the 
office  whence  it  issued,  and  that  after  diligent 
search  he  could  not  find  it)  ;  Chaffin  v.  Stu- 
art, 1  Baxt.  (Tenn.)  296  (so  holding  as  to 
a  defense  that  plaintiff's  act  or  interference 
caused  the  default). 

77.  See  Evidence,  16  Cyc.  821. 

78.  See  Nash  v.  Muldoon,  16  Nev.  404 
(holding  that,  on  motion  to  recover  money 
collected  by  the  sheriff  on  execution,  his  re- 
ceipt of  the  money  might  be  establislied  by 
other  evidence  than  his  return)  ;  Vaughan  v. 
Warnell,  28  Tex.  119  (holding  that  the  offi- 
cer's return  was  admissible  as  evidence  in 
favor  of  the  sureties,  although  such  return 
was  not  made  until  after  a  motion  for  fail- 
ure to  make  a  return  as  this  fact  went  only 
to  the  credibility  of  the  return);  Washing- 
ton County  V.  Dunn,  27  Gratt.  (Va.)  608 
(holding  that  on  a  motion  against  a  sheriff 
and  his  sureties  for  the  county  levies,  which 
he  had  failed  to  account  for,  the  report  of 
the  clerk,  who  had  been  directed  by  an  order 
of  the  county  court  to  settle  the  sheriff's 
accounts,  was  competent  evidence  against  the 


sureties  to  show  the  amount  for  which  the 
sheriff  was  indebted,  although  made  without 
notice  to  them ) . 

79.  Kennedy  v.  Smith,  99  Ala.  83,  11  So. 
665  (holding  that  in  a  proceeding  for  failure 
to  make  the  money  on  an  execution  a  claim 
of  exemption  on  the  part  of  the  execution 
debtor  was  sufficient  to  overcome  the  prima 
facie  liability  of  the  sheriff  and  his  sureties 
arising  from  a  levy  on  property)  ;  Casky  v. 
Haviland,  13  Ala.  314  (holding  that  on  mo- 
tion for  judgment  against  a  sheriff  and  the 
sureties  on  his  official  bond  for  failing  to 
return  an  execution,  it  was  not  necessary 
that  the  jury  should  be  satisfied  beyond  a 
reasonable  doubt  that  plaintiff's  case  had 
been  made  out,  as  all  that  was  necessary 
was  that  there  should  be  such  a  preponder- 
ance of  proof  as  would  convince  the  jury 
by  the  application  of  the  ordinary  tests  of 
truth)  ;  Price  V.  Cloud,  6  Ala.  248  (holding 
that  where  the  sureties  became  such  before 
the  return-day,  proof  of  the  return  of  an 
execution  satisfied,  and  of  a  demand  for  the 
money  and  failure  to  pay  over  was  sufficient 
to  charge  them)  ;  Mershon  v.  Com.,  2  Mete. 
(Ky.)  371  (holding  that  a  statement  of  the 
auditor  of  public  accounts  of  the  amount  of 
revenue  due  and  owing  by  the  sheriff,  and  an 
official  copy  of  his  bond,  would  autliorize  a 
judgment  on  motion  against  tlie  sheriff  and 
his  sureties)  ;  Com.  v.  Wehb,  42  S.  737. 
19  Ky.  L.  Kep.  944  (holding  that  under  a 
statute  which  made  a  receipt  from  the  treas- 
urer alone  admissible  as  evidence  on  behalf 
of  defendants  upon  a  motion  by  the  state 
against  the  sheriff  and  his  sureties  to  re- 
cover public  revenues  collected  by  the  sheriff, 
the  state  might,  in  such  a  summary  proceed- 
ing, plead  and  prove  a  mistake  in  the  audit- 
or's settlement  with  the  sheriff,  altliough 
the  sheriff  had  a  quietus  from  the  auditor)  ; 
Garrett  r.  Hamblin.  11  Sm.  "M.  (:\riss.) 
219,  49  Am.  Dec.  53  (holding  the  evidence 
sufficient  to  establish  the  fact  of  a  false  re- 
turn) ;  Washington  County  r.  Dunn.  27 
Gratt.  (Va.)  608  (holding  that  on  a  motion 
against  a.  sheriff  and,  his  sureties  for  the 
count}'-  levies,  which  he  had  failed  to  account 
for,  the  report  of  the  clerk,  who  had  been 
directed  by  an  order  of  the  county  court  to 
settle  the  sheriff's  account,  was  conclusive 
upon  the  sureties  if  they  had  notice  as  pro- 
vided by  statute,  and  prima  facie  evidence 
of  the  sheriff's  indebtedness  even  in  the  ab- 
sence of  notice)  ;  Cox  r.  Thomas.  0  Gratt. 
(Va.)  312  (holding  that  on  motion  by  a 
sheriff  against  a  deputy  and  his  sureties,  it 
was  not  necessary  that  he  should  pr(xluce 
the  whole  record  of  the  cause  in  which  he 
was  subjected  to  liability  for  the  default  of 
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19.  Trial.^^  The  sureties  are  not,  as  a  matter  of  constitutional  right,  entitled 
to  a  jury  trial  before  judgment  against  them,^^  but  the  statutes  sometimes  author- 
ize a  jury  trial  in  such  cases. A  motion  against  a  sheriff  and  his  sureties  for 
failing  to  pay  revenue  into  the  treasury  may  be  tried  and  judgment  rendered  on  a 
day  of  the  term  subsequent  to  that  for  which  it  was  docketed  for  trial.  In  Ken- 
tucky on  a  motion  by  a  sheriff  against  his  deputy  and  his  sureties  for  failure  to 
account  for  a  part  of  the  revenue  tax  of  a  certain  year,  the  court  decides  both  law 
and  fact.^* 

20.  Verdict  and  Findings.^^  In  proceedings  for  failure  to  pay  over  money,  a 
finding  that  such  money  was  received  by  the  officer  is  necessary  to  support  a 
judgment  against  defendants,^^  unless  such  receipt  is  a  matter  of  record. In 
order  to  support  a  judgment  against  defendants  the  verdict  should  not  only  find 
the  sheriff's  default,  but  also  negative  any  defense  interposed  by  plea.^^ 

21.  JuDGMENT.^^  In  a  summary  proceeding  on  a  sheriff's  bond  the  petitioner 
has  the  right  to  discontinue  as  to  the  principal  obligor  and  take  judgment  against 
the  sureties. A  judgment  for  not  returning  an  execution  must  show  in  whose 
favor  the  execution  issued. A  judgment  by  default  must  show  affirmatively 
every  fact  necessary  to  give  the  court  summary  jurisdiction/^  and  must  also  show 
the  facts  upon  which  the  liability  of  defendants  depends, and  that  every 
material  averment  of  the  motion  was  proved.^*  Where  the  motion  is  for  a  failure 
to  return  process,  judgment  cannot  be  rendered  for  an  insufficient  return. Where 
there  is  a  joint  notice  to  a  constable  and  a  surety  on  his  official  bond  for  judgment 
thereon  on  several  defaults,  the  justice  should  give  a  separate  judgment  in  each 
case.®®   A  judgment  by  motion  against  a  sheriff  and  his  sureties  may  be  void  as 


the  deputy,  but  it  was  sufficient  to  produce 
so  much  thereof  as  shows  such  liability; 
and  if  the  judgment  recited  the  necessary 
facts,  the  recital  was  prima  facie  evidence 
against  the  deputy  and  his  sureties). 

The  record  of  the  county  court  has  been 
held  conclusive  as  to  the  proper  execution  of 
the  .bond  (Calwell  v.  Com.,  17  Gratt.  (Va.) 
391;  Vaughn  v.  Com.,  17  Gratt.  (Va.)  386, 
so  holding  where  the  record  stated  that  a 
sheriff,  who  had  been  required  to  give  a  new 
bond,  "  this  day  appeared  in  court  and  exe- 
cuted and  acknowledged  such  new  bond,  and 
the  security  thereto  being  considered  suffi- 
cient by  the  court,  the  same  is  ordered  to  be 
certified")  in  the  absence  of  fraud  (Calwell 
V.  Com.,  supra ) . 

The  return  of  the  sheriff  is  only  prima 
facie  evidence  against  his  sureties  and  not 
conclusive  upon  them  (State  Bank  v.  Twitty, 
1)  N.  C.  5,  holding,  however,  that  where 
money  had  been  paid  into  the  hands  of  a 
sheriff  by  an  individual  under  a  belief  that 
the  sheriff  had  an  execution  against  him, 
when  he  had  not,  and  afterward  an  execution 
came  to  the  sheriff's  hands  against  him, 
which  was  returned  satisfied  to  the  amount 
before  received  of  such  individual,  and  the 
sureties  admitted  the  sheriff's  receipt  of  the 
money  but  denied  his  authority  to  receive  it, 
the  return  of  the  sheriff  bound  the  sureties), 
although  it  may  be  considered  by  the  jury 
as  some  evidence  of  the  value  of  goods  of 
which  it  sets  forth  an  uncompleted  sale 
(Com.  V.  Rees,  2  Whart.  (Pa.)  266). 

80.  See,  generally,  Tkial. 

81.  Murry  v.  Askew,  6  J.  J.  Marsh.  (Ky.) 
27  (holding  that  a  statute  authorizing  judg- 
ment against  the   sureties  without  a  jury 
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trial  was  valid)  ;  McCrosky  v.  Riggs,  12  Sm. 
&  M.  (Miss.)  712  {following  Lewis  v.  Gar- 
rett, 5  How.  (Miss.)  434]. 

82.  Mason  v.  Brazier,  1  Ala.  635. 

83.  Mershon  v.  Com.,  2  Mete.  (Ky.)  371. 

84.  Johnson  v.  Thompson,  4  Bibb.  (Ky.)  294. 

85.  See,  generally,  Trial. 

86.  Mason  v.  Brazier,  1  Ala.  635. 

87.  Mason  v.  Brazier,  1  Ala.  635. 

88.  Mason  v.  Parker,  1  Ala.  684. 

89.  See,  generally,  Judgments,  23  Cyc.  623. 

90.  Poer  v.  Brown,  24  Tex.  34. 

91.  Marshal  v.  Hill,  8  Yerg.  (Tenn.)  101. 

92.  Morgan  v.  Billings,  3  Ala.  172;  Yancey 
V.  Hankins,  Minor  (Ala.)  171. 

93.  Chandler  r.  Reid,  114  Ala.  390,  21  So. 
475  (holding  that  a  judgment  by  default  in 
a  proceeding  by  motion  for  money  collected 
on  execution  must  show  that  proof  was  made 
that  the  money  was  collected,  that  the  sher- 
iff failed  to  pay  it  on  demand,  and  that  de- 
fendants notified  were  the  sureties  of  the 
sheriff)  ;  Morgan  v.  Billings,  3  Ala.  172. 

94.  Warwick  v.  Brooks,  70  Ala.  412,  hold- 
ing that  a  judgment  entry  in  summary  pro 
ceedings  against  a  sheriff  and  his  sureties  for 
failure  to  return  an  execution,  reciting  that, 
"  defendants  not  being  represented  in  court  " 
and  "  the  presiding  judge  having  been  of 
counsel,"  the  clerk  selected  an  attorney  of 
the  court  to  preside  on  the  trial,  "  and  issue 
being  joined  upon  the  motion  of  the  plain- 
tiff for  a  judgment  against  the  defendants, 
thereupon  comes  a  jury,"  was  fatally  defec- 
tive. 

95.  Morgan  V.  Betterton,  109  Tenn.  84,  69 
S.  W.  969. 

96.  Hendricks  V.  Shoemaker,  3  Gratt.  (Va.) 
197. 
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to  the  sureties  and  valid  as  to  the  principal. The  fact  that  the  judgment  i3 
in  favor  of  a  firm  instead  of  the  individual  members  thereof  is  only  matter  in 
abatement  and  not  cause  for  error.  In  Tennessee  the  rule  has  been  established 
that  in  all  cases  the  judgment  must  set  forth  a  showing  of  the  existence  of  a  state 
of  facts  authorizing  the  exercise  of  the  jurisdiction  of  the  court. 

22.  Amount  of  Recovery.  The  full  amount  for  which  the  officer  and  his  sureties 
have  become  liable  may  be  recovered  in  summary  proceedings/  but  the  court  has 
refused  to  allow  interest  in  such  a  proceeding  in  the  absence  of  a  statute  providing 


97.  Sherrell  v.  Goodrum,  3  Humphr.  (Tenn.) 
419,  so  holding  as  to  a  judgment  against  a 
sheriff  and  a  set  of  sureties  whose  liability 
had  terminated  at  the  time  of  the  default 
on  which  the  judgment  was  based. 

98.  Marshal  v.  Hill,  8  Yerg.  (Tenn.)  101. 

99.  Ex  p.  Savage,  4  Baxt.  (Tenn.)  337 
(holding  that  a  judgment  on  a  motion 
against  a  sheriff  and  his  sureties  for  his 
deputy's  failure  to  return  an  execution  must 
recite  the  office  of  the  sheriff,  the  suretyship, 
the  deputyship,  and  the  failure  of  the  deputy 
to  return  the  execution)  ;  Wynne  v.  Taylor, 
5  Heisk,  (Tenn.)  691  (holding  that  a  judg- 
ment against  a  constable  and  the  surety  on 
his  official  bonds  which  does  not  show  the 
official  character  of  the  principal  debtor  and 
that  the  other  was  surety,  or  that  the  surety 
had  due  notice,  is  invalid)  ;  Curry  v.  Munford, 
5  Heisk.  (Tenn.)  61  (holding  that  a  judg- 
ment by  motion  against  a  sheriff  and  his 
sureties,  based  on  an  execution  at  the  suit 
of  an  executor,  is  not  valid,  if  rendered  in 
favor  of  an  administrator  with  the  will  an- 
nexed, unless  it  recites  the  death  or  resigna- 
tion of  the  executor  and  the  appointment  of 
the  administrator )  ;  Burt  f  .  Davidson,  5 
Humphr.  (Tenn.)  425  (holding  that  a  judg- 
ment on  motion  for  failure  to  return  an  exe- 
cution was  fatally  defective  where  it  did  not 
state  the  judgment  upon  which  the  execution 
issued,  or  state  that  it  appeared  to  the  jus- 
tice that  the  persons  other  than  the  officer 
against  whom  the  judgment  was  rendered 
were  sureties  of  the  officer)  ;  Snell  v.  Raw- 
lings,  3  Humphr.  (Tenn.)  85  (holding  that 
on  a  motion  against  A  as  sheriff  and  his 
sureties  for  failure  of  a  deputy  to  pay  over 
money  collected  on  an  execution,  a  judgment 
setting  forth  that  it  had  been  made  to  ap- 
pear to  the  court  that  A  was  sheriff,  that 
the  other  defendants  were  his  securities,  that 
the  relation  of  principal  and  deputy  existed 
between  the  sheriff  and  the  party  collecting 
the  money,  and  the  collection  of  the  speci- 
fied sums  of  money,  av  is  sustained  by  the 
facts  therein  stated,  but  that  it  was  other- 
wise as  to  a  judgment  stating  that  the  exe- 
cution came  to  the  hands  of  the  sheriff,  with- 
out showing  at  what  time,  and  that  he  neg- 
lected to  make  due  and  proper  return ) . 

Recital  of  return-day  not  necessary. — A 
judgment  by  motion  against  a  slicrilV  and  his 
sureties  for  insufficient  return  of  execution, 
which  recites  the  date  of  issuance  of  the 
writ,  need  not  recite  the  date  of  t1io  return- 
day.    Gunn  r.  Boone,  7  Heisk.  (Tenn.)  S. 

The  record  must  distinctly  show  the  par- 
ticular ground  upon  whicli  tlie  motion  is  made 
and  upon  that  the  judgment,  to  be  valid, 


must  be  rested.  Hence  a  judgment  based 
upon  a  motion  deficient  in  proper  recitals 
is  void,  although  such  motion  may  refer  to 
a  notice  already  spread  upon  the  minutes, 
embracing  the  necessary  facts.  Johnson  v. 
Bruster,  2  Baxt.  (Tenn.)  99. 

Appellate  judgments  of  the  supreme  court 
are  not  within  the  rule  requiring  summary 
judgments  to  recite  the  jurisdictional  facts. 
Bittick  V.  McEwen,  7  Heisk.  (Tenn.)  1. 

1.  Goodrum  v.  Root,  2  Mete.  (Ky.)  427; 
McDaniel  v.  Brown,  8  Leigh  (Va.)  218;  Shep- 
herd V.  Brown,  30  W.  Va.  13,  3  S.  E.  186, 
holding  that  upon  a  motion  under  Code, 
c.  121,  •§  5,  the  court  may  give  judgment 
against  the  sheriff  and  his  sureties  for  so 
much  as  plaintiff  is  entitled  to  recover  in 
any  form  of  action  by  virtue  of  the  sheriff's 
official  bond,  although  the  demand  be  not  of 
a  fixed  sum,  or  one  capable  of  being  fixed  by 
arithmetical  calculation,  but  be  for  an  un- 
ascertained amount,  which,  if  the  sheriff  had 
been  sued  for  a  tort,  would  have  sounded  in 
damages. 

The  amount  due  and  collectable  on  an  exe- 
cution, when  the  officer's  statutory  liability 
for  damages  for  not  returning  it  first  accrues, 
and  the  percentage  thereon  annexed  as  a 
penalty,  constitutes  the  utmost  sum  which 
can  be  recovered  on  motion  against  the  officer 
and  his  sureties.  Partlow  r.  Lawson,  2 
B.  Mon.  (Ky.)  46;  O'Bannon  V.  Huffman,  1 
B.  Mon.  (Ky.)  212. 

Computation  of  interest  and  statutory 
damages. —  On  motion  against  a  sheritT  and 
his  sureties  for  failure  to  pay  into  the  treas- 
ury the  public  moneys  in  his  hands  by  De- 
cember 15,  interest  is  recoverable  on  the  same 
from  the  first  day  of  June  preceding;  and 
the  twenty  per  cent  statutory  damages  should 
be  estimated  on  the  amount  due  on  December 
15,  instead  of  on  the  balance  due  wlion  the 
motion  is  made.  Merslion  r.  Com.,  2  Mete. 
(Ky.)  371. 

Indorsement  that  part  of  amount  made  by 
sale. —  lender  a  statnte  making  a  constable 
and  his  sureties  liable  to  a  jndpniMit  on 
motion  for  tlie  amount  of  an  execution,  to- 
gether witli  thirty  per  cent  damages,  where 
the  constable  lias  failed  to  return  the  writ 
within  thirty  days,  the  fact  that  a  constable 
had  indorsed  that  a  part  of  the  amount  of 
the  execution  was  made  by  a  sale  of  proi>orty 
does  not  ronder  it  proper  to  exchulo  the 
amount  so  rep(u-ted  to  have  been  made  in 
the  calculation  of  the  ]hm-  centum,  unless 
the  sanu^  luis  been  paid  to  plaintilV.  Stephens 
r.  Lewis.  S  B.  Mon.  (Ky.1  ir>0. 

Where  amount  of  execution  paid. — Where 
on  a  motion  by   plaintilT   in   an  exocutiou 

[X,  G,  22] 


1960    [35  Cyc]      SHERIFFS  AND  CONSTABLES 


therefor.^  On  a  motion  against  a  constable  and  his  sureties  for  the  penalty  for 
failing  to  make  due  return  of  an  execution,  where  the  notice  fails  to  specify  what 
penalty  is  claimed,  but  only  states  that  execution  was  not  returned  as  required 
by  law,  and  asks  judgment  for  the  amount  of  the  execution,  interest,  costs,  and 
damages,  the  claimant  cannot  recover  the  highest  penalty,  although  the  proof 
may  show  him  entitled  to  it,  but  only  the  smallest  amount  of  damages  allowed 
for  a  failure  to  return.^  A  court  has  refused  to  allow  statutory  penal  interest 
where,  without  excuse  for  the  delay,  several  terms  of  court  were  allowed  to  pass 
before  instituting  the  proceedings.* 

23.  Review.^  Where,  in  a  proceeding  against  a  sheriff  and  his  sureties  by 
motion,  the  return  on  the  citations  does  not  show  that  the  sureties  were  served 
with  a  petition  designating  them,  the  defect  is  available  in  the  supreme  court  on 
writ  of  error  to  a  judgment  entered  by  default.^  On  appeal  from  a  decree  against 
a  sheriff  and  his  sureties,  on  summary  motion,  for  non-return  of  an  execution,  and 
for  failure  to  collect  and  pay  over  moneys  thereunder,  it  will  be  presumed,  in  the 
absence  of  a  bill  of  exceptions,  that  all  the  necessary  facts  recited  in  the  decree 
were  supported  by  sufficient  evidence.'^  Where  the  sheriff  alone  has  prayed  an 
appeal  from  such  decree  he  cannot  object  that  there  is  no  evidence  in  the  record 
of  the  execution  of  a. bond,  with  his  co-defendants  as  sureties.^  In  summary  pro- 
ceedings under  a  statute  which  does  not  provide  for  notice  to  defendants,  a  recital 
in  the  judgment  that  due  notice  was  given  of  the  motion  is  sufficient  on  appeal  to 
show  a  determination  by  the  court  that  a  reasonable  notice  had  been  given,  and 
to  sustain  the  court's  jurisdiction  and  the  validity  of  the  judgment.^ 

H.  Actions  on  Official  Bonds  —  l.  Right  of  Action  —  a.  In  General. 
The  general  rule  is  that  any  person  who  has  been  injured  by  the  sheriff's  official 
default  or  misconduct  has  a  right  of  action  on  the  bond; "  but  in  order  to  give  a 
right  of  action  on  the  bond  there  must  have  been  some  damage  resulting  to  the 


against  the  sheriff  and  his  sureties  for  a 
failure  to  return  it  for  thirty  days  after  the 
return-day,  it  appears  that  the  amount  of 
the  execution  has  been  paid  to  plaintiff  by 
a  defendant  in  the  execution  after  such  fail- 
ure, plaintiff  cannot  recover  the  amount 
thereof^  but  only  the  thirty  per  cent  dam- 
ages for  which  the  sheriff  rendered  himself 
liable  by  his  official  delinquency.  Sanders  v. 
Kentucky  Bank,  2  Mete.  (Ky.)  327. 

Rule  in  proceeding  by  sheriff  against  dep- 
uty and  sureties. — Where  a  high  sheriff  has 
satisfied  a  judgment  recovered  against  him- 
self for  the  default  of  his  deputy  in  failing 
to  pay  over  money  received  on  an  execution, 
he  can,  on  a  motion  against  the  deputy  and 
his  sureties,  recover  only  the  amount  of  such 
judgment,  and  not  the  aggregate  amount  of 
debt,  interest,  and  costs,  with  interest 
thereon.  Weaver  v.  Skinker,  4  Gratt.  (Va.) 
160.  In  a  summary  proceeding  by  a  sheriff 
against  his  deputy  and  the  sureties  on  the 
latter's  official  bond,  plaintiff  cannot  recover 
more  than  the  amount  of  the  money  which 
such  deputy  had  received  on  execution,  al- 
though the  judgment  which  the  creditor  may 
have  recovered  against  the  sheriff  himself, 
on  account  of  the  failure  of  his  deputy,  may 
be  for  a  greater  amount.  Drew  v.  Anderson, 
1  Call  (Va.)  51. 

2.  Pitman  v.  Couts,  G  J.  J.  Marsh.  (Ky.) 
90  (holding  that  interest  on  the  debt  is  not 
recoverable  on  a  motion  against  a  sheriff  and 
his  sureties  for  failure  to  return  an  execu- 
tion) ;  Jacobs  V.  Hill,  2  Leigh   (Va.)  393. 
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See  also  Weaver  v,  Skinker,  4  Gratt.  (Va.) 
160.  But  compare  Williams  v.  Hall,  2  Dana 
(Ky.)  97. 

3.  Judy  V.  Howard,  2  Mete.  (Ky.)  44. 

4.  Donley  v.  Wiggins,  52  Tex.  301  [fol- 
lowing Scogins  V.  Perry,  46  Tex.  111]. 

5.  See,  generally.  Appeal  and  Error,  2  Cyc. 
474;  Review,  34  Cyc.  1695. 

6.  Haley  v.  Greenwood,  28  Tex.  680. 

7.  Cowan  V:  Lay,  (Tenn.  Ch.  App.  1896) 
42  S.  W.  68. 

8.  Cowan  V.  Lay,  (Tenn.  Ch.  App.  1896) 
42  S.  W.  68. 

9.  Arthur  v.  State,  22  Ala.  61. 

10.  Actions  generally  see  Actions,  1  Cyc. 
634. 

11.  Rowland  v.  Wood,  4  Dana  (Ky.)  194. 
One  who  is  bail  in  replevin  may  maintain 

an  action  on  the  bond  of  the  constable  for 
his  wrongful  refusal  to  levy  an  execution  on 
the  goods  of  the  judgment  debtor  until,  the 
debtor's  property  having  been  wasted,  the 
bail  was  obliged  to  pay  the  debt.  State  v. 
Druly,  3  Ind.  431  [followed  in  State  v.  Madi- 
son, 32  Ind.  390]. 

One  whose  property  is  wrongfully  sold  by 
the  sheriff  has  a  right  of  action  on  the  bond, 
although  the  sale  is  void,  since  it  casts  a 
cloud  upon  his  title.  State  v.  Leach,  10  Ind. 
308. 

Where  a  sheriff  seizes  property  subject  to, 
a  prior  attachment  levied  by  a  constable, 
either  the  constable  or  the  prior  attachment 
plaintiff  may  maintain  an  action  on  the  sher- 
iff's bond.    State  v.  Willard,  2  Houst.  (Del.) 
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complaining  party  from  the  breach. An  action  on  the  sheriff's  bond  for  a  mere 
default  as  distinguished  from  active  misconduct  cannot  be  maintained  by  one  to 
whom  the  sheriff  owed  no  duty  in  regard  to  the  matter  in  connection  with  which  the 
alleged  default  occurred. Each  individual  who  is  injured  must  sue  separately/^ 
and  there  cannot  be  a  recovery  by  an  individual  plaintiff  for  himself  and  also  for 
another  in  whose  process  he  had  no  interest. The  mere  fact  that  an  action  on  a 
sheriff's  bond  for  failure  to  make  the  money  on  an  execution  is  brought  for  the  use 
of  one  other  than  the  judgment  creditor  does  not  defeat  the  action  by  showing 
an  illegal  transfer  of  the  right  of  action.^®  Where  a  sheriff  pays  over  only  a  part 
of  the  money  collected  by  him  on  an  execution,  and  a  surety  of  the  judgment 
debtor,  not  knowing  that  there  is  any  more  money  in  the  sheriff's  hands,  pays  the 
balance,  such  payment  does  not  impair  the  creditor's  remedy  against  the  sheriff, 
but  operates  as  an  equitable  assignment  of  the  claim  to  the  surety,  for  which  he 
may  pursue  the  sheriff  on  his  official  bond.^^  Where  a  bond  is  payable  to  the 
governor  for  the  time  being  and  his  successors,  the  right  to  sue  vests  in  the  successor, 
and  not  in  the  personal  representatives  of  a  deceased  govemor.^^    As  a  general 


11,  holding  that  where  each  of  these  parties 
brought  an  action,  it  was  proper  to  enter 
judgment  for  plaintiff  in  the  action  brought 
by  the  prior  attaching  creditor  and  for  de- 
fendant in  the  action  brought  by  the  con- 
stable who  levied  the  prior  attachment. 

Right  of  plaintiff's  attorney. — ^Where  it  is 
the  duty  of  a  sheriff,  who  collects  money  on 
an  execution,  to  pay  it  over  to  the  attorney 
of  record  of  plaintiff,  and  it  is  the  duty  of 
such  attorney  to  compel  the  sheriff  to  make 
such  payment,  by  neglect  of  which  the  at- 
torney becomes  responsible  to  his  client,  and 
upon  demand  an  attorney  pays  to  his  client 
the  sum  so  collected,  he  has  a  remedy  by 
action  on  the  sheriff's  bond  for  failure  to  pay 
over  the  amount  to  him.  Governor  v.  Raley, 
34  Ga.  173. 

A  surety  on  the  official  bond  of  a  sheriff 
or  constable  has  no  right  of  action  on  the 
bond  where  he  is  injured  by  a  breach.  See 
Rutland  v.  Paige,  24  Vt.  181. 

12.  Kentucky. —  Com.  v.  Reed,  3  Bush  516. 
Missouri. —  State  v.  Sondag,  15  Mo.  App. 

312. 

Pennsylvania. —  Com.  V.  McCoy,  8  Watts 
153,  34  Am.  Dec.  445.  See  also  King  v. 
Com.,  10'3  Pa.  St.  487. 

South  Carolina. —  State  v.  Gilreath,  16 
S.  C.  100. 

Tennessee. —  Harrison  v.  Brown,  1  Swan 
272. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  387. 

13.  Thompson  v.  Miller,  56  Cal.  425,  hold- 
ing that  where,  in  an  action  against  the 
maker  and  two  indorsees  of  a  promissory 
note,  brought  at  the  written  request  of  the 
junior  indorser,  an  attachment  was  issued 
and  placed  in  the  hands  of  the  sheriff,  with 
instructions  to  levy  upon  property  of  the 
maker  and  first  indorser;  but  the  sheriff 
failed  to  make  the  levy,  and  therefore  the 
junior  indorser  was  compelled  to  pay  the 
debt,  such  junior  indorser  could  not  main- 
tain an  action  against  the  sheriff  and  his 
sureties  for  failure  to  make  the  levy. 

One  having  a  claim  against  a  town  for  a 
default  of  its  constable  cannot  proceed  di- 


rectly on  the  bond  executed  by  the  constable 
to  the  town,  as  there  is  no  privity  between 
the  creditor  and  the  sureties  on  the  bond. 
Rutland  v.  Paige,  24  Vt.  181. 

An  execution  debtor  from  whom  money  has 
been  collected  by  the  sheriff  has  no  cause  of 
action  on  the  sheriff's  bond  for  his  failure 
to  pay  over  the  money  to  the  execution  cred- 
itor or  to  return  the  writ,  for  the  debtor  is 
discharged  by  payment  to  the  sheriff',  and  if 
a  second  execution  is  issued  and  he  again 
pays  the  money  such  payment  is  in  his  own 
wrong,  as  he  might  stop  such  execution  by 
motion  in  the  court  from  which  it  issued  or 
by  audita  querela.  Brooks  r.  Gibbs,  47  X.  C. 
326.  B-ut  compare  Com.  t:.  Williams,  4  Litt. 
(Ky. )  335,  holding  that  where  a  sheriff'  re- 
turns that  he  has  made  a  less  sum  tlian  in 
truth  he  has  on  an  execution,  and  in  conse- 
quence of  such  return  another  execution  is- 
sues against  the  estate  of  the  debtor,  this  is 
such  an  injury  to  him  as  will  justify  an 
action  on  the  official  bond  of  the  sheriff. 

The  prosecutrix  in  fornication  and  bastardy 
proceedings  has  no  such  interest  in  the  pro- 
ceedings before  sentence  as  will  permit  her 
to  maintain  an  action  on  the  official  bond 
of  a  constable  for  the  escape  of  defendant. 
Downing  V:  Com.,  21  Pa.  St.  215  [folloiriv.g 
Booz  r.  Engarman,  18  Pa.  St.  263.  and  dis- 
tinguishing Lantz  r.  Lutz,  8  Pa.  St.  405]. 

A  person  holding  a  mere  equity  cannot  sue 
on  the  official  bond  of  the  slioritV  for  a  failure 
to  execute  and  return  a  fieri  facias.  Haw- 
kins r.  Com.,  3  A.  K.  Marsh.  (Kv.)  330. 

14.  Lynch  r.  Com.,  16  Serg.  &  R.  (Pa.) 
368,  16  Am.  Dec.  582. 

15.  Lvnch  r.  Com..  16  Scrg.  &  R.  (Pa.) 
368,  16  Am.  Dec.  582. 

16.  Governor  r.  Powell.  10  Ala.  544. 

17.  Merrvman  r.  State,  5  Harr.  J.  (Md.^ 
423. 

18.  Cannon  r.  Snowdon.  4  Humphr.  (Tonn.^ 
360. 

Bond  not  good  as  statutory  bond. — A  con- 
stable's bond,  payable  to  "  Xowton  (^annon.  in 
his  lifotinio,  and  his  successors  in  office."  is 
not  a  good  statutory  bond,  and  hence  an  ac- 
tion thereon  may  be  maintained  by  the  per- 
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rule  the  right  of  action  upon  a  deputy  sheriff's  bond  is  in  the  sheriff  himself,  and  no 
one  else/*^  except  that  a  surety  of  the  sheriff  who  has  been  compelled  to  pay  out 
money  on  account  of  the  deputy's  default  may  sue  on  such  bond."^ 

b.  Suffleieney  of  Bond.  An  action  upon  the  bond  is  not  precluded  by  the  fact 
that  the  bond  does  not  name  all  the  specific  conditions  required  by  statute,  where 
the  condition  inserted  in  the  bond,  and  to  which  the  breach  is  assigned,  is  broad 
enough  to  cover  them  all,  or  at  least  the  act  of  malfeasance  complained  of .^^ 

e.  Waiver  of  Right  of  Action.  Where,  after  a  sheriff  had  rendered  himself 
liable  to  plaintiff  in  an  execution,  the  latter  suffered  several  years  to  elapse  without 
any  action  against  the  sheriff,  although  he  was  living  in  the  county  and  solvent, 
and  plaintiff  subsequently  issued  alias  executions,  on  which  the  debt  was  collected, 
although  not  paid  over,  by  another  officer,  it  was  held  that  he  had  waived  his 
right  of  action  on  the  official  bond  of  the  first  officer.^^ 

2.  Grounds  of  Action.  An  action  on  a  sheriff's  bond  can  be  maintained  only 
for  some  breach  of  official  duty,^^^  giving  rise  to  a  civil  liability  on  the  part  of  the 
officer,^*  such  as  would  entitle  plaintiff  to  recover  against  the  sheriff  in  an  action 
on  the  case.^^  But  whenever  there  has  been  such  an  official  misfeasance  or  default 
as  constitutes  a  breach  of  the  condition  of  the  bond  an  action  thereon  will  lie.^^ 

3.  Nature  and  Form  of  Remedy  —  a.  In  General.  The  liability  of  the  sureties 
on  the  official  bond  of  a  sheriff  or  constable  is  ex  contractu  and  not  ex  delicto, even 
though  the  bond  was  given  to  cover  damages  resulting  from  torts  or  omissions,^^ 
and  even  as  against  the  officer  himself  an  action  on  the  bond  is  in  contract  and  not 


sonal  representative  of  Newton  Cannon.  Can- 
non v.  Hollis,  4  Humplir.  (Tenn.)  334. 

19.  Cook  f.  Palmer,  6  B.  &  C.  739,  9  D.  &  K. 
723,  5  L.  J.  K.  B.  0.  S.  234,  13  E.  C.  L.  331. 
See  also  Brayton  v.  Town,  12  Iowa  346;  Hur- 
lock  V.  Reinhardt,  41  Tex.  580,  582,  where 
it  is  said:  "We  do  not  say,  for  we  are  not 
called  upon  to  do  so,  that  a  deputy  sheriff 
can  under  no  circumstances  be  proceeded 
against  upon  his  bond  by  a  party  injured  in 
his  own  name.  But,  if  so,  it  is  not  on  a  bare 
statement  of  a  breach  of  duty,  which,  for 
aught  that  appears,  may  be  compensated  for 
by  an  action  against  the  sheriff,  the  party 
immediately  and  directly  liable  to  him  for 
such  breach  of  duty." 

The  administrators  of  a  sheriff  have  a 
right  of  action  on  the  bond  of  his  deputy  to 
save  the  sheriff  harmless.  Robertson  v.  Mor- 
gan, 3  B.  Mon.  (Ky.)  307. 

A  receiver  in  supplementary  proceedings 
cannot  sue  on  a  bond  given  by  an  under-sher- 
iff' to  the  judgment  debtor  as  sheriff,  unless 
the  sheriff,  the  judgment  debtor,  has  made 
good  the  under-sheriff's  default,  as  the  cause 
of  action  belongs  to  the  debtor  as  sheriff,  and 
not  as  an  individual,  and  the  receiver  repre- 
sents the  creditors.  Norcross  v.  Hollings- 
worth,  83  Hun  (N.  Y.)  127,  31  N.  Y.  Suppl. 
627. 

Judgment  paid  by  surety. — A  sheriff  may 
sue  upon  the  bond  of  his  deputy  for  a  de- 
fault of  the  latter,  although  a  judgment  re- 
covered against  the  sheriff  for  such  default 
was  paid  by  his  sureties  and  not  by  himself. 
Robertson  v.  Morgan,  3  B.  Mon.  (Ky, ) 
307. 

20.  Nebergall  v.  Tyree,  2  W.  Va.  474. 

21.  Lasater  v.  Waites,  (Tex.  Civ.  App. 
1902)  67  S.  W.  518  {reversed  on  other  grounds 
in  95  Tex.  553,  68  S.  W.  500]. 

[X,  H,  1,  a] 


22o  Wright  V.  Johnson,  3  Sneed  (Tenn.) 
407. 

23.  Collier  v.  Stoddard,  19  Ga.  274. 

24.  South  V.  Maryland,  18  How.  (U.  S.) 
396,  15  L.  ed.  433. 

25.  South  V.  Maryland,  18  How.  (U.  S.) 

396,  15  L.  ed.  433. 

Liabilities  of  sheriff  generally  see  supra, 
V. 

26.  See  the  following  cases: 

Alabama. — ^\\^illiams  f.   Ragan,   153  Ala. 

397,  45  So.  185. 

Delaioare. —  State  v.  Clymer,  3  Houst.  20. 

Indiana. —  State  f.  Druly,  3  Ind.  431. 

Kentucky —  v.  Ragland,  114  Ky.  209, 
70  S.  W.  634,  24  Ky.  L.  Rep.  1053. 

Louisiana. —  New  Orleans  v.  Hozey,  2  Rob. 
552. 

North  Carolina. —  Buckley  v.  Hampton,  23 
N.  C.  318. 

Oregon. — -Habersham  v.  Sears,  11  Oreg. 
431,  5  Pac.  208,  50  Am.  Rep.  481. 

Pennsylvania. —  Palmer  v.  Com.,  6  Serg. 
&  R.  245. 

Virginia. —  Grandstaff  v.  Ridgely,  30 
Gratt."  1. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  387. 

27.  Wilson  v.  Young,  58  Ark.  593,  25  S.  W. 
870;  Bell  v.  Peck,  104  Cal.  35,  37  Pac.  766; 
Ghiradclli  v.  Bourland,  32  Cal.  585;  Poydras 
V.  Patin,  5  La.  324  [folloived  in  Ballew  v. 
Andrus,  10  La.  216].  See  also  Hill  v.  Rag- 
land,  114  Ky.  209,  70  S.  W.  634,  24  Ky.  L. 
Rep.  1053.  But  compare  Williams  v.  Ragan, 
153  Ala.  397,  407,  45  So.  185,  where  it  is 
said :  "  The  suit  rests  on  the  breached  duty, 
not  on  the  bond,  and  is,  therefore,  ex  delicto, 
and  not  eco  contractu." 

28.  Poydras  v.  Patin,  5  La.  324  [followed 
in  Ballew  v.  Andrus,  10  La.  216]. 
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in  tort.^^  Apart  from  the  statutory  summary  remedies,^^  the  liabihty  of  the  sure- 
ties can  be  enforced  only  by  an  action  on  the  bond  itself;  and  debt  on  the  penalty 
has  been  held  to  be  the  proper  form  of  action. "^^ 

b.  Election  of  Remedies.^-''  Where  a  sheriff  has  taken  an  insufficient  bail-bond, 
and  plaintiff  has  elected  to  hold  the  sheriff  and  his  sureties  liable  as  bail,  he  is 
concluded  by  the  remedy  so  chosen  and  cannot  afterward  resort  to  the  official  bond 
of  the  sheriff.^^ 

e.  Successive  Actions.  Under  some  statutes  there  may  be  separate  successive 
actions  on  a  sheriff's  official  bond  for  each  breach  thereof,^'^  until  the  penalty  is 
exhausted;  but  under  other  statutes  there  can  be  but  one  action  upon  a  sheriff's 
or  constable's  bond,  in  which  judgment  is  to  be  entered  in  favor  of  the  people  for 
the  full  penalty;^'  but  execution  is  issued  for  the  amount  found  to  be  due  the  person 
to  whose  use  the  action  was  brought,  with  interest  and  costs,^^  and  the  judgment 
stands  as  security  for  subsequent  breaches,  in  case  of  which  other  executions  are 
awarded  upon  the  same  judgment  upon  proper  proceedings  instituted  for  the 
purpose. 

d.  Joinder  of  Causes  of  Action.*^  Where  two  or  more  causes  of  action  on  the 
official  bond  of  a  sheriff  or  constable  in  favor  of  the  same  party  gfow  out  of  the 
same  transaction  and  are  connected  with  the  same  subject  of  action,  they  may 
properly  be  united  in  the  same  petition  or  complaint; '^^  but  where  the  causes  of 


29.  Wilson  f.  Young,  58  Ark.  593,  25  S.  W. 
870,  holding  that  therefore  the  right  of  ac- 
tion against  the  officer  and  the  sureties  on 
his  bond  for  his  failure  to  return  an  execu- 
tion survives,  on  the  death  of  the  officer, 
against  his  administrator  and  the  sureties. 

30.  See  supra,  X,  G. 

31.  Lewis  V.  Little,  5  N.  J.  L.  685;  Boyd 
V.  Rose,  4  N.  J.  L.  230;  Matlock  v.  Stow,  3 
N.  J.  L.  532. 

32.  State  v.  Staggers,  12  Rich.  (S.  C.)  286 
[overruling  State  Treasurers  v.  Walker,  2 
Hill  (S.  C.)  629]. 

33.  See,  generally,  Election  of  Remedies, 
15  Cyc.  251. 

34.  Mosely  v.  Lyon,  48  Ga.  398. 

35.  White  v.  Wilkins,  24  Me.  299;  Robe- 
son County  V.  McAlpin,  28  N.  C.  347 ;  Branch 
V.  Elliot,  14  N.  C.  86;  McMicken  v.  Com., 
58  Pa.  St.  213;  Com.  v.  Watmough,  2  Miles 
(Pa.)  297;  Shaeffer  v.  Jack,  14  Serg.  &  R. 
(Pa.)  426  (holding  that  the  act  of  March  5, 
1790,  providing  for  separate  actions,  super- 
seded the  act  of  March  27,  1713,  providing 
for  a  single  action  only)  ;  Campbell  v.  Com., 
8  Serg.  &  R.  (Pa.)  414. 

Excessive  penalty. — A  sheriff's  bond  in  a 
penalty  greater  than  that  required  by  the 
act  of  1777  (Haywood  Revisal,  c.  118)  is  not 
within  the  provisions  of  that  act,  authoriz- 
ing successive  suits  on  such  bonds,  and  is 
extinguished  by  the  first  judgment  thereon. 
Branch  v.  Elliot,  14  N.  C.  86. 

36.  Robeson  County  v.  McAlpin,  28  N.  C. 
347. 

Penal  sum  as  limit  of  liability  see  supra, 
X,  C,  15,  b. 

37.  Taylor  v.  Blyth,  9  Colo.  App.  81,  47 
Pac.  662;  State  v.  McDonald,  2  N.  J.  L.  355; 
New  York  v.  Rvan,  9  Dalv  (N.  Y.)  316; 
Davis  V.  Haffner,  2  Abb.  Pr.  (N.  Y.)  187; 
Fuller  V.  Holmes,  1  Aik.  (Vt.)  111. 

38.  Taylor  v.  Blyth,  9  Colo.  App.  81,  47 
Pac.  662. 


39.  CoZorado.— Taylor  v.  Blyth,  9  Colo. 
App.  81,  47  Pac.  662. 

Massachusetts. — See  Skinner  V.  Phillips,  4 
Mass.  68. 

ISiew  Jersey. —  State  v.  McDonald,  2 
N.  J.  L.  355. 

IsIew  York. —  New  York  v.  Ryan,  9  Daly 
316;  Davis  v.  Haftner,  2  Abb.  Pr.  187. 

^outh  Carolina. —  Norton  v.  Mulligan,  4 
Strobh.  355;  State  Treasurers  v.  Bates,  2 
Bailey  362. 

Vermont. —  Fuller  V.  Holmes,  1  Aik.  111. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  384. 

Proceedings  on  suggestion. — AMiere  the  pro- 
ceeding on  a  sheriff's  bond  is  by  suggestion 
after  judgment,  the  party  coming  in  can  pre- 
sent for  the  consideration  of  the  court  no 
other  rights  but  his  own.  State  v.  Yonsue, 
6  Rich.  (S.  C.)  323.  On  a  suggestion  tiled 
the  sheriff  may  plead  double,  if  he  chooses, 
but  he  cannot  both  traverse  and  demur  to 
the  same  portion  of  the  suggestion.  Treas- 
urers V.  Buckner,  2  McMull.  (S.  C.)  323. 

40.  See,  generally,  JoIiXder  and  Severance 
OF  Actions,  23  Cyc.  376. 

Misjoinder  as  defect  of  pleading  see  infra, 
X,  H,  11,  a,  (II). 

41.  Phcpuix  Ins.  Co.  r.  McEvony,  52  Nebr. 
566,  72  N.  W.  956  (holding  that  in  an  action 
against  a  sheriff  and  the  sureties  on  his 
bond  to  recover  illegal  foes  charged  and  col- 
lect.ni  by  him,  plaintiff  nu\y  join  in  his  peti- 
tion a  cause  of  action  to  recover  the  penalty 
])rovidod  by  statute  for  the  charging  and 
taking  of  illegal  fees  bv  an  oHicer)  ;  Moore 
V.  Smith,  10  How.  Pr.  (N.  Y.)  361  (holding 
tliat  in  an  action  on  a  constable's  bond 
plaintilV  may,  by  proper  allegations,  join  tlie 
following  causes  of  action:  (1)  That  the 
constablo  took  snlVicient  goods  on  plaintilV's 
execution  to  satisfy  it;  (2)  that  ho  neglected 
to  make  return;  and  (3)  that  he  withheld 
the  money  after  the  return-day). 
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action  upon  the  official  bond  of  such  an  officer  are  separate  it  is  proper  that 
they  should  be  separately  stated.*^ 

4.  Conditions  Precedent  —  a.  Establishment  of  Liability  of  Officer.  As  a 
general  rule  it  is  not  a  prerequisite  to  the  maintenance  of  an  action  on  the  official 
bond  of  a  sheriff  or  constable  that  the  misconduct  or  default  relied  upon  as  a  breach 
and  the  liability  of  the  officer  should  be  first  established  in  a  separate  action  against 
the  officer  alone although  under  some  statutes  this  is  required.** 

b.  Ascertainment  of  Amount  of  Demand.  Ordinarily  the  ascertainment  of  the 
amount  of  the  officer's  liability  is  not  a  prerequisite  to  an  action  upon  his  bond/^ 
although  this  is  sometimes  required.*® 


42.  Moore  v.  Smith,  10  How.  Pr.  (N.  Y.) 
361. 

43.  Alabama.— Bdighy  v.  Chandler,  8  Ala. 
230;  Governor  v.  White,  4  Stew.  &  P.  441, 
24  Am.  Dec.  763. 

California. —  Van  Pelt  v.  Littler,  14  Cal. 
194. 

Colorado. —  See  Newman  v.  People,  4  Colo. 
App.  46,  34  Pac.  1006. 

Georgia.— McCain  v.  Bonner,  122  Ga.  842, 
51  S.  E.  36;  Jefferson  v.  Hartley,  81  Ga. 
716,  9  S.  E.  174. 

Kentucky. —  Governor  v.  Perkins,  2  Bibb 
395. 

Michigan. —  People  v.  Lee,  65  Mich.  557, 
32  N.  W.  817. 

New  Jersey. —  State  v.  Leeds,  31  N.  J.  L. 
185. 

New  York. —  Grieb  v.  Northrup,  66  N.  Y. 
App.  Div.  86,  72  N.  Y.  Suppl.  481;  Berry  v. 
Schaad,  50  N.  Y.  App.  Div.  132,  63  N.  Y. 
Suppl.  349  [affirwing  28  Misc.  389,  59  N.  Y. 
Suppl.  551];  Ex  p.  Chester,  5  Hill  555. 

Pennsylvania. —  Palmer  v.  Com.,  6  Serg. 
&  R.  245,  holding  that  the  injured  person 
may  either  sue  on  the  bond  or,  at  his  elec- 
tion, proceed  first  against  the  officer  alone. 

ISouth  Carolina. —  Treasury  Com'rs  V. 
Moore,  2  Brev.  51. 

Tennessee. —  Jarnagin  V.  Atkinson,  4 
Humphr.  470. 

Wisconsin. — Bartlett  v.  Hunt,  17  Wis.  214. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  388. 

44.  il/aiwe.— Dane  v.  Gilmore,  49  Me.  173; 
Bailey  v.  Butter  field,  14  Me.  112. 

Massachusetts. —  Calder  v.  Haynes,  7  Al- 
len 387;  Todd  v.  Bradford,  17  Mass.  567, 
holding  that  where  one  has  a  right  of  action 
under  St.  (1805)  c.  99,  against  the  repre- 
sentative of  a  deceased  sheriff,  whose  estate 
is  insolvent,  for  the  misfeasance  of  the  sher- 
iff or  his  deputy,  he  must  prosecute  his 
claim  before  the  commissioners  and  obtain 
a  decree  of  the  judge  of  probate  in  his  favor, 
in  order  to  entitle  him  to  a  remedy  on  the 
sheriff's  bond. 

New  York. —  Davis  v.  Haffner,  2  Abb.  Pr. 
187;  People  v.  Spraker,  18  Johns.  390.  The 
present  rule  in  New  York  is  otherwise.  See 
supra,  note  43. 

Vermont. — The  liability  of  the  sheriff 
must  be  established  by  judgment  (Tute  V. 
James,  46  Vt.  60;  Hine  V.  Pomeroy,  39  Vt. 
211)  unless  the  sheriff  has  removed  from  the 
state  (Hine  v.  Pomeroy,  supra)  ;  and  the 
death  of  a  sheriff  does  not  constitute  a  "  re- 


moval from  the  state,"  so  as  to  permit  an 
action  against  the  sureties  on  his  bond  with- 
out first  suing  the  principal,  but  an  allow- 
ance of  the  claim  against  the  sheriff's  estate 
is  necessary  (Tute  v.  James,  supra). 

Virginia. —  See  Preston  v.  Auditor  Public 
Accounts,  1  Call  471. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  388. 

A  judgment  by  default  in  an  action  of 
trover  against  the  sheriff  for  the  value  of 
goods  taken  by  him  is  a  sufficient  ascertain- 
ment of  damages,  within  Rev.  St.  c.  80,  §  12, 
to  justify  an  action  on  the  sheriff's  official 
bond.    Dane  v.  Gilmore,  49  Me.  173. 

A  judgment  against  the  officer  in  assumpsit 
declaring  for  money  had  and  received,  or  on 
an  account  annexed  to  the  writ,  or  on  a 
promise  implied  by  law,  is  not  sufficient  to 
support  an  action  on  his  official  bond,  as  the 
proper  remedy  to  establish  official  misfeas- 
ance or  nonfeasance  is  by  an  action  on  the 
case.    Bailey  v.  Butterfield,  14  Me.  112. 

A  judgment  against  a  constable  for  nominal 
damages  and  costs  in  an  action  of  replevin 
for  goods  attached  by  him  is  a  judgment  for 
misfeasance  in  office,  within  the  meaning  of 
St.  (1814)  c.  165,  §  1,  authorizing  a  person 
injured  by  any  breach  of  the  constable's 
bond  to  maintain  an  action  therefor  on  the 
bond,  provided  a  judgment  for  misfeasance 
shall  have  first  been  recovered  by  such  per- 
son against  the  constable.  Tracy  v.  Warren, 
104  Mass.  376. 

45.  Newman  v.  People,  4  Colo.  App.  46,  34 
Pac.  1006  [distinguishing  Sterling  City  Gold, 
etc.,  Co.  V.  Hughes,  3  Colo.  229 ;  Sterling  City 
Gold,  etc.,  Co.  V.  Cock,  2  Colo.  24]. 

46.  Dane  v.  Gilmore,  49  Me.  173.  Under 
a  statute  providing  that  on  the  return  of  a 
domestic  attachment  the  goods  attached  or 
the  money  arising  therefrom  shall  be  distrib- 
uted among  all  the  creditors  of  defendant,  al- 
lowing a  double  share  to  the  creditor  caus- 
ing the  attachment,  and  that  on  the  receipt 
of  the  proceeds  of  the  sale  of  the  attached 
property  the  court  shall  appoint  auditors  to 
adjust  all  claims  and  settle  the  proportions 
due  the  several  creditors,  the  attaching  cred- 
itor cannot  bring  an  action  on  the  recogni- 
zance of  the  sheriff  without  first  proceeding 
under  the  statute  to  have  all  claims  audited, 
and  the  amount  to  which  he  was  entitled  as- 
certained, notwithstanding  the  failure  of  the 
sheriff  to  return  the  proceeds  of  a  sale  into 
court.  State  V.  Willard,  2  Houst.  (Del.) 
197. 
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e.  Exhausting  Other  Remedies.  Where  there  has  been  a  breach  of  a  sheriff's 
official  bond,  the  injured  party  is  not  as  a  rule  obliged  to  exhaust  other  remedies 
which  might  be  available  to  him  before  bringing  an  action  on  the  bond,^^  although 
under  some  statutes  the  remedy  against  the  sheriff  alone  must  be  exhausted  before 
proceeding  against  the  sureties.*^ 

d.  Quashal  of  Insufficient  Replevy  Bond  Taken.  Where  an  officer  takes  a 
replevy  bond  with  insufficient  surety,  plaintiff,  to  whom  the  bond  is  given,  is  not 
obliged  to  quash  the  bond  in  order  to  have  recourse  against  the  officer  on  his 
official  bond.^^ 

e.  Quashal  of  Levy  or  Sale.  Where  an  illegal  levy  of  an  execution  and  sale 
thereunder  have  been  made,  plaintiff  purchasing  the  property  for  the  amount 
thereof  and  the  execution  being  returned  satisfied,  he  should  have  the  levy  and 
sale  quashed  before  he  proceeds  to  enforce  the  liabiUty  of  the  sheriff  by  an  action 
on  his  official  bond  for  such  illegal  levy.^^ 


47.  Burton  v.  Dangerfield,  141  Ala.  285, 
37  So.  350  (holding  that  in  an  action  by  a 
landlord  against  a  constable  for  loss  of  his 
landlord's  lien  by  reason  of  a  wrongful  levy 
on  the  tenant's  goods,  a  request  to  charge 
that,  if  plaintiff  could  sue  the  creditor  in  the 
execution  to  whom  the  proceeds  of  the  sale 
were  paid,  then  plaintiff  could  not  recover 
against  the  constable  and  his  sureties,  was 
properly  refused)  ;  Bagby  v.  Harris,  9  Ala. 
173  (holding  that  in  an  action  to  charge  the 
sheriff  and  his  sureties  for  his  neglect  in  re- 
leasing a  boat  attached,  it  is  not  necessary  to 
show  a  distringas  to  him,  if  it  is  shown  that 
he  has  parted  with  the  custody)  ;  Pepper  v. 
Com.,  6  T.  B.  Mon.  (Ky.)  27  (holding  that 
where  more  land  is  sold  by  a  sheriff  than  is 
necessary  to  satisfy  an  execution,  his  war- 
ranty to  the  purchaser  does  not  supersede 
such  purchaser's  remedy  on  the  official  bond 
of  the  sheriff)  ;  State  v.  Koontz,  83  Mo.  323 
(holding  that  where  a  constable  improperly 
releases  an  attachment  because,  the  property 
being  claimed  by  a  third  person,  plaintiff  re- 
fused to  furnish  an  indemnifying  bond,  and 
it  appears  that  defendant  has  no  other  prop- 
erty subject  to  levy,  an  action  can  be  main- 
tained on  the  constable's  bond  by  plaintiff, 
without  the  latter 's  suing  out  an  execution 
on  his  judgment)  ;  State  v.  Dickmann,  124 
Mo.  App.  653,  102  S.  W.  44  (holding  that 
where  a  sheriff  makes  an  excessive  levy  on 
the  property  of  a  surety  on  an  appeal-bond, 
and  fails  to  notify  him  of  his  exemption  and 
homestead  rights,  and  sells  his  homestead 
and  other  property,  the  surety  may  main- 
tain an  action  on  the  sheriff's  official  bond 
for  the  several  breaches  thereof,  and  is  not 
bound  to  move  the  court  to  set  aside  the 
levy  and  sale)  ;  Spradley  v.  State,  23  T^ex. 
Civ.  App.  20,  56  S.  W.  114,  442  (holding 
that  where  a  person  has  been  committed  un- 
til a  fine  and  costs  are  paid,  and  the  sheriff 
has  set  him  at  large,  it  is  not  necessary  that 
the  state  exhaust  its  remedy  by  execution 
and  capias  pro  fine  before  bringing  an  action 
against  the  sheriff  and  the  sureties  upon  his 
official  bond).  But  compare  Com.  v.  Rees,  1 
Miles  (Pa.)  330,  holding  that  where,  in  re- 
plevin for  goods  distrained  for  rent,  defend- 
ant obtained  judgment  for  the  amount  of  the 
rent,  issued  a  retorno  habendo,  which  was 


returned  eloigned,  and  then  took  an  assign- 
ment of  the  replevin  bond  from  the  sheriff 
and  secured  judgment  thereon,  he  could  not, 
without  proceeding  to  execution  on  such  judg- 
ment, resort  to  scire  facias  against  the  sheriff 
and  his  sureties  on  their  official  recognizance, 
on  the  ground  that  the  sheriff  had  taken  in- 
sufficient sureties  in  replevin. 

48.  Kirkpatrick  v.  White,  29  Pa.  St.  176 
(holding  that  in  an  action  against  the  sure- 
ties on  the  official  bond  of  a  constable  for 
his  default,  plaintiff  must  show  that  he  used 
reasonable  diligence  to  collect  the  amount 
from  the  constable  by  legal  process,  or  that 
such  process  would  have  been  fruitless  by 
reason  of  the  constable's  insolvency)  ;  State 
Treasurer  v.  McGuire-,  Harp.  (S.  C.)  474; 
Treasury  Com'rs  v.  Neuby,  1  McCord"  (S.  C.) 
184;  Preston  v.  Auditor  Public  Accounts,  1 
Call  (Va.)  471. 

A  return  of  nulla  bona  against  a  default- 
ing constable  is  sufficient  to  entitle  the  cred- 
itor to  proceed  by  scire  facias  against  the 
sureties  on  the  constable's  bond,  although  he 
has  property  subject  to  execution.  Kirk- 
patrick V.  White,  29  Pa.  St.  176. 

A  return  of  nulla  bona  to  an  execution 
against  the  administrator  of  a  deceas:^d  sher- 
iff is  sufficient  to  sustain  a  suit  on  the  sher- 
iff's bond  against  his  sureties.  State  Treas- 
urer V.  McGuire,  Harp.  (S.  C.)*  474. 

The  necessity  of  a  return  of  nulla  bona 
against  the  sheriff  before  commencing  an  ac- 
tion on  his  bond  was  done  away  with  in 
South  Carolina  by  the  act  of  1830,  but  this 
statute  was  prospective  merely  and  not  ap- 
plicable where  a  sheriff  was  elected  and  gave 
bond  before  its  enactment.  State  v.  Wylie, 
2  McMull.  (S.  C.)  1. 

49.  Miller  t\  Com.,  4  B.  Men.  (Ky.) 
304. 

50.  Hamilton  v.  Vail,  2  Mete.  (Ky.)  511, 
514,  where  it  is  said:  "If  he  should  suc- 
ceed in  holding  the  slieriff  or  his  sureties 
liable  for  the  alleged  illegal  levy  of  the  exe- 
cution, the  latter  would,  upon  well-settled 
principles,  become  entitled  to  the  benefit  of 
the  appellee's  judgment  against  the  defend- 
ants; but  this  judgment  ould  not  be  enforced 
as  long  as  the  return  .  upon  the  exocutkm, 
showing  full  satisfaction  of  the  judgment,  is 
permitted  to  stand." 
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f.  Notice  to  Sureties  of  Default.  Notice  to  the  sureties  of  an  officer's  default 
is  not  a  prerequisite  to  the  maintenance  of  an  action  on  the  bond  therefor.^^ 

g.  Demand  —  (i)  Demand  For  Money.  As  a  general  rule  a  demand  upon 
the  sheriff  is  a  prerequisite  to  an  action  upon  his  official  bond  for  a  failure  to  pay 
over  money  collected;  but  an  action  on  the  bond  may  be  brought  without  a 
previous  demand  where  the  sheriff  is  dead  or  out  of  the  state,^*  or  he  has  been 
ascertained  to  be  insolvent.^^  A  demand  on  a  deputy  sheriff  who  collects  money 
will  sustain  an  action  on  the  bond  of  his  principal  for  failure  to  pay  over  the  same.^^ 
Where  negligence  in  failing  to  collect  is  the  breach  assigned  in  a  suit  on  a  constable's 
bond  no  demand  is  necessary .^^ 

(ii)  Demand  For  Property.  No  demand  for  the  return  of  the  property 
is  necessary  before  commencing  an  action  on  a  sheriff's  bond  for  a  wrongful  levy/^ 
or  a  wrongful  withholding  of  property;  nor  is  the  maintenance  of  an  action  for 
wrongfully  releasing  attached  property  dependent  upon  a  previous  demand  for 
the  property. 

(ill)  Demand  For  Copy  of  Warrant.  Under  the  Pennsylvania  statute 
it  is  held  that  an  action  will  not  lie  on  a  constable's  bond  for  an  alleged  wrongful 
levy  and  sale  under  execution  where  the  complaining  party  failed  to  demand  a 
perusal  and  copy  of  the  process. 

(iv)  Demand  For  Return  of  Fee  Bills.    In  Kentucky  it  is  held  that 

a  constable  cannot  be  sued  upon  his  bond  for  failure  to  return  fee  bills  unless  the 

return  of  such  fee  bills  has  been  previously  demanded  by  the  person  entitled 
thereto.  ^2 

h.  Leave  of  Court.  Under  some  statutes  an  individual  must  obtain  the  leave 
of  the  court  as  a  prerequisite  to  the  institution  of  an  action  upon  the  official  bond 
of  a  sheriff  or  constable. The  person  moving  for  leave  to  prosecute  a  sheriff's 
bond  must  show  affirmatively  that  the  sheriff  has  been  guilty  of  some  default  or 


51.  McGehee  v.  Gewin,  25  Ala.  176  (hold- 
ing that  a  sheriff  is  not  required  to  notify 
the  sureties  on  a  deputy's  bond  of  a  default 
of  the  deputy  before  bringing  suit  on  the 
bond)  ;  Cony  v.  Barrows,  46  Me.  497  (hold- 
ing that  it  is  not  necessary  to  notify  the 
sureties  of  the  officer's  default,  or  of  a  judg- 
ment recovered  against  him  therefor). 

52.  Alabama. — ^  Hill  v.  Fitzpatrick,  6  Ala. 
314;  Barton  v.  Peck,  1  Stew.  &  P.  486. 

Arkansas. —  Governor  V.  Pleasants,  4  Ark. 
193. 

Kentucky. —  A  demand  is  necessary  where 
plaintiff  does  not  reside  in  the  officer's  county 
(Griffith  V.  Com.,  10  Bush  281;  Canterberry 
V.  Com.,  1  Dana  415;  Finn  v.  Wilson,  5 
J.  J.  Marsh.  338),  but  not  where  plaintiff 
lives  in  the  officer's  county  and  does  not 
demand  statutory  damages  (Griffith  v.  Com., 
supra.    Contra,  Huston  v.  Hagar,  1  Duv.  24). 

Neio  York. —  Ehinelander  v.  Mather,  5 
Wend.  102. 

North  Carolina. —  A  demand  is  necessary 
(White  V.  Miller,  20  K  C.  50)  except  in  the 
case  of  money  collected  for  public  purposes 
(State  V.  Mcintosh,  31  N.  C.  307  [followed 
in  State  v.  Woodside,  31  K  C.  496]). 

South  Carolina. —  State  v.  Easterling,  1 
Rich.  310. 

Texas. —  De  la  Garza  v.  Booth,  28  Tex.  478, 
91  Am.  Dec.  328. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  389. 

Where  the  court  has  ordered  money  to  bfi 
paid  over  to  plaintiff'  by  the  sheriff,  no  de- 
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mand  is  necessary  to  support  an  action  on 
the  sheriff's  bond  for  failure  to  pay  over. 
King  V.  Nichols,  2  Ohio  Dec.  (Reprint)  564, 
4  West.  L.  Month.  25. 

53.  State  t\  Easterling,  1  Rich.  (S.  C.) 
310. 

54.  Fall  River  v.  Riley,   138  Mass.  336 

(holding  that  an  action  may  be  maintained 
upon  a  constable's  bond,  on  proof  of  a  judg- 
ment against  him  in  an  action  for  official 
misconduct,  although  no  demand  has  been 
made  upon  him  for  payment  of  the  amount 
of  the  judgment,  where  he  has  rendered  such 
demand  impossible  by  his  withdrawal  from 
the  stated  ;  State  Treasurers  v.  Gibson,  3 
Hill  (S.  C.)  339. 

55.  State  v.  Easterling,  1  Rich.  (S.  C.) 
310. 

56.  Hill  V.  Fitzpatrick,  6  Ala.  314;  Coulter 
V.  Commonwealth  Bank,  3  B.  Mon.  (Ky.) 
299. 

57.  Nixon  v.  Bagby,  52  N.  C.  4. 

58.  Dishneau  v.  Newton,  91  Wis.  199,  64 
N.  W.  879. 

59.  Williams  v.  Ragan,  153  Ala.  397,  45 
So.  185. 

60.  Bagby  v.  Harris,  9  Ala.  173. 

61.  Com.  V.  Warfel,  157  Pa.  St.  444,  27 
Atl.  763. 

62.  Walters  v.  Chinn,  1  Mete.  (Ky.)  499. 

63.  Litchfield  v.  McDonald,  35  Minn.  167, 
28  N.  W.  191  (holding  that  Gen.  St.  (1878) 
c.  78,  .§§  1-3,  requiring  leave  of  court  ap- 
plied to  constables'  bonds  and  was  not  super- 
seded by.  Gen.  St..  (1878)  ,c.  10,.  §  42,  ,  au- 
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misconduct  in  office/*  and  that  the  applicant  has  done  all  that  is  necessary  to 
give  him  a  right  to  resort  to  the  bond.^^  The  granting  or  refusing  of  leave  to 
prosecute  the  bond  is  discretionary  with  the  court ;  and  it  has  been  held  that  the 
court  will  not  order  the  bond  to  be  put  in  suit  until  it  is  shown  that  the  sheriff  is 
individually  unable  to  respond  in  damages  for  the  default,  etc.,  alleged  against 
him/^  The  recovery  of  a  judgment  against  a  sheriff  for  an  escape  estabhshes 
his  liability  so  as  to  authorize  an  application  by  the  party  injured  to  prosecute  the 
official  bond,®^  but  such  an  application  cannot  be  made  during  the  continuance 
of  a  stay  of  proceedings  on  the  judgment  against  the  sheriff. 

i.  Authority  of  Public  Officer.  In  Massachusetts  it  is  held  that  a  person 
injured  by  a  breach  of  a  constable's  bond  may  bring  an  action  thereon  in  the  name 
of  the  city  treasurer,  to  whom  the  bond  is  made  payable,  without  obtaining 
authority  from  any  public  officer. 

j.  Assignment  of  Bond.^^  Under  a  statute  providing  that  upon  a  breach  of 
the  condition  the  bond  shall  be  assigned  by  the  governor  to  the  party  or  parties 
injured,  who  may  maintain  an  action  thereon  in  their  owfi  name"  no  action  can 
be  instituted  on  the  sheriff's  bond,  in  the  name  of  the  governor,  for  another's 
use,  without  an  assignment  of  the  bond  by  the  governor  to  the  person  injured. '^^ 

5.  Defenses.'^  Any  defense  which  would  be  available  to  the  sheriff  in  an 
action  against  him  alone  is  available  to  the  sureties  in  an  action  on  the  bond.'^* 
The  fact  that  a  defendant  in  attachment  has  discharged  the  sureties  on  the  attach- 
ment bond  in  consideration  of  a  money  payment  is  no  defense  to  an  action  by  him 
upon  the  official  bond  of  the  sheriff  for  his  wrongful  acts."^^  A  failure  to  set  out 
the  names  of  all  the  parties  in  an  execution,  as  was  done  in  the  judgment  on  which 
it  issued,  is  a  mere  irregularity  of  which  no  advantage  can  be  taken  by  defendants 
in  an  action  on  the  sheriff's  bond  for  defaults  and  misfeasances  in  connection 
with  the  levy  of  the  execution.'^ 

6.  Jurisdiction  "  and  VenueJ^  The  jurisdiction  of  particular  courts  in  actions 
on  official  bonds  of  sheriffs  or  constables  is  a  matter  of  statutory  regulation. '^^ 
The  facts  that  a  sheriff,  after  collecting  money  on  execution,  has  died  insolvent 
without  paying  it  over,  and  that  there  has  been  no  administration  upon  his  estate, 


thorizing  any  person  injured  by  the  acts  or 
omissions  of  a  constable  to  maintain  an  ac- 
tion on  his  bond)  ;  Ex  p.  Noble,  2  Cow. 
(N.  Y.)  590;  State  v.  Mann,  21  Wis.  684. 
See  also  Ex  p.  Chester,  5  Hill  (N.  Y.)  555. 
Contra,  People  v.  Holmes,  2  Wend.  (N.  Y.) 
281;  State  v.  Cason,  11  S.  C.  392. 

64.  Ex  p.  Reed,  4  Hill  (N.  Y.)  572;  State 
V.  Mann,  21  Wis.  684,  holding  that  the  ap- 
plication must  show  that  the  act  complained 
of  was  done  by  virtue  of  office, 

65.  Rhinelander  v.  Mather,  5  Wend.  (N.  Y.) 
102,  holding  that  the  applicant  must  show 
that  a  demand  on  the  sheriff  has  been  made. 

Previous  recovery  against  sheriff  need  not 
be  shown. —  Ex  p.  Chester,  5  Hill  (N.  Y.)' 
555. 

66.  People  v.  Conner,  8  Hun  (N.  Y.)  533, 
so  holding,  although  the  statute  provided 
that  on  proof  of  the  default  "  the  court  shall 
order  that  such  bond  be  prosecuted." 

67.  Anderson  v.  Hitchcock,  2  Wend.  (N.  Y.) 
299,  holding  that  the  inability  of  tlie  sherilf 
may  be  shown  by  alTidavit  or  otliorwiso, 

68.  In  re  Chamberlain,  42  ]?arb.  (N.  Y.) 
281,  18  Abb.  Pr.  103,  28  How.  Pr.  I. 

69.  In  rc  Chamberlain,  42  Barb.  (K  Y.) 
281,  18  Abb.  Pr.  103,  28  How.  Pr.  1. 

70.  Crocker  v.  Buttrick,  187  Mass.  461,  73 
N.  E.  650. 


71.  Right  of  successsor  of  nominal  obligee 
to  sue  without  assignment  of  bond  see  infra, 
X,  G,  9,  a,  (I). 

72.  Governor  v.  Hunt,  3  Yerg.  (Tenn.) 
479. 

73.  Particular  matters  affecting  liability 

see  supra,  X,  D,  passim. 

74.  Blyth  r.  People,  16  Colo.  App.  526,  66 
Pac.  680;  Watts  d.  Colquitt,  60  Ga.  492; 
Wallace  r.  Holly,  13  Ga.  389,  58  Am.  Dec. 
518;  Com.  v.  Duncan,  8  Pa.  St.  93.  See  also 
Miller  r.  Pharr,  87  N.  C.  396.  holdingr  that 
it  is  a  sullicient  defense  to  a  suit  on  a  con- 
stable's bond  for  failing  to  return  a  note 
given  him  for  collection  that  the  note  had 
been  sued  and  judgnient  obtained  upon  it. 

75.  Aifjeltinger  /•.  Whelan,  133  Cal.  110, 
65  Pac.  125,  so  holdin<r  on  the  ground  that 
such  sureties  had  been  guilty  of  no  tortious 
act  and  were  not  joint  tort-feasors  with  the 
sheriir,  but  their  liability  was  only  upon 
their  contract. 

76.  r>urns  r.  GtMirgo.  154  Ala.  626.  45  So. 
421. 

77.  Jurisdiction  of  courts  generally  sec 
Conrrs.  11  Cyc.  63.?. 

78.  Venue  genera  11  v  t^ee  Yknue. 

79.  niown  r.  Com..  2  Ky.  L.  Kop.  214 
(hdiding  that  under  Gen.  St.  c.  2S,  art.  11, 
§  5,  giving  the  criminal  court  for  counties 
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do  not  give  equity  jurisdiction  of  a  suit  against  his  sureties.^"  According  to 
various  authorities  an  action  on  a  sheriff's  bond  is  properly  brought  in  the  county 
of  which  he  is  sheriff/^  in  the  county  where  he  or  his  bondsmen  are  domiciled, 
in  the  county  where  the  cause  of  action  arose/*  in  the  county  in  which  plaintiff 
or  relator  resides,  or  in  any  county.  But  it  has  been  held  that  where  process 
is  issued  from  one  county  to  the  sheriff  of  another  county  an  action  on  the  sheriff's 
bond  for  a  default  in  connection  therewith  cannot  be  brought  in  the  county  from 
which  the  process  issued. 

7.  Time  to  Sue  and  Limitations  —  a.  Time  When  Action  May  Be  Commenced  — 
Premature  Actions.  Where  a  sheriff  refuses  to  levy  an  execution  on  property 
shown  to  him  by  plaintiff,  an  action  may  be  maintained  on  his  bond  before  the 
return-day  of  the  writ.^^ 

b.  Time  Within  Which  Action  Must  Be  Commenced  —  Limitations  — 
(i)  In  General.  An  action  upon  a  sheriff's  bond,  like  other  actions,  must  be 
brought  within  the  time  allowed  therefor  by  a  statute,  or  else  is  barred. Under 
some  statutes  an  action' on  the  official  bond  of  a  sheriff  or  constable  must  be  brought 


in  the  twelfth  judicial  district  exclusive  ju- 
risdiction in  criminal  and  penal  proceedings, 
that  court  has  not  jurisdiction  of  an  action 
by  the  trustee  of  the  jury  fund  against  the 
sheriff  and  the  sureties  on  his  official  bond 
for  not  paying  over  the  proceeds,  on  demand, 
of  a  collection  by  execution  issued  on  a 
judgment  on  a  forfeited  recognizance)  ; 
Greenfield  v.  Wilson,  13  Gray  (Mass.)  384 
(holding  that  the  provision  of  St.  (1845) 
c.  70,  §  2,  that  in  actions  on  constables' 
bonds  the  like  proceedings  shall  be  had 
as  in  a  suit  by  a  creditor  on  administration 
bonds,"  does  not  require  the  action  to  be 
brought  in  the  supreme  court)  ;  Fobs  v.  Rain, 
39  Misc.  (N.  Y.)  316,  79  N.  Y.  Suppl.  872 
(holding  that  the  bond  of  a  marshal  of  the 
former  city  of  Brooklyn  may  be  prosecuted 
in  the  municipal  court  of  the  city  of  New 
York  in  the  borough  of  Brooklyn)  ;  Levin  v. 
Robie,  5  Misc.  (N.  Y.)  529,  25  N.  Y.  Suppl. 
982  (holding  that  under  an  act  creating  a 
municipal  court  with  jurisdiction  thereto- 
fore possessed  by  justices  of  the  peace  ex- 
cept as  otherwise  provided  in  the  act,  it  has 
jurisdiction  of  an  action  on  a  constable's 
bond  for  damages  for  failure  to  levy  and  re- 
turn an  execution,  justices  theretofore  hav- 
ing had  such  jurisdiction,  and  the  act  hav- 
ing made  no  change  with  respect  thereto)  ; 
Campbell  v.  Com.,  8  Serg.  &  R.  (Pa.)  414 
(holding  that  the  court  of  common  pleas  has 
jurisdiction  of  an  action  on  a  constable's 
official  bond). 

80.  Utica  Bank  v.  Dill,  1  Paige  (N.  Y.) 
466,  holding  that  if  the  judgment  creditor 
has  any  remedy  at  all  it  is  in  the  supreme 
court. 

81.  Foster  v.  Wade,  4  Bush  (Ky.)  628; 
Commonwealth  Bank  v.  Harrison,  1  Bush 
(Ky.)  384.  But  compare  Hopkins  v.  Hay- 
wood, 13  Wend.  (N.  Y.)  265. 

82.  Fay  v.  Edmiston,  28  Kan.  105. 

83.  Lasater  v.  Waits,  95  Tex.  553,  68  S.  W. 
500  [reversing  (Civ.  App.  1902)  67  S.  W. 
518],  holding  that  Rev.  St.  art.  1194,  subd.  9, 
providing  that,  where  the  foundation  of  the 
suit  is  a  trespass,  suit  may  be  brought  in 
the  county  where  the  trespass  was  committed, 
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extends  only  to  an  action  against  the  tres- 
passer individually,  and  does  not  authorize 
the  bringing  of  an  action  against  the  sureties 
on  a  sherifi"'s  bond  for  a  trespass  committed 
by  a  deputy  sheriff  in  the  county  where  the 
trespass  occurred  instead  of  the  county  in 
which  the  bondsmen  are  domiciled,  at  least 
when  neither  the  sheriff  nor  deputy  are 
joined. 

84.  Fay  v.  Edmiston,  28  Kan.  105;  McNee 
V.  Sewell,  14  Nebr.  532,  16  N.  W.  827.  See 
also  Hopkins  v.  Haywood,  13  Wend.  (N.  Y.) 
265. 

85.  (State  v.  McGee,  24  N.  C.  209  (holding 
that  an  action  on  a  sheriff's  bond  in  the 
name  of  the  state,  to  the  use  of  the  party  in- 
jured, may  be  brought  in  the  superior  court 
of  the  county  in  which  the  relator  resides, 
although  all  the  defendants  reside  in  a  differ- 
ent county)  ;  State  Treasurer  v.  Kelsey,  4 
Vt.  371  (holding  that  an  action  on  the  sher- 
iff's official  bond  for  his  neglect  in  executing 
a  state  treasurer's  extent  against  a  delinquent 
constable  is  properly  brought  in  the  county 
of  the  treasurer's  residence,  although  dif- 
ferent from  that  of  the  sheriff's  precinct). 

86.  State  v.  Green,  5  Harr.  (Del.)  270. 

87.  Fay  v.  Edmiston,  28  Kan.  105;  Foster 
V.  Wade,  4  Bush  (Ky.)  628;  Commonwealth 
Bank  Harrison,  1  Bush  (Ky.)  384.  Contra, 
McNee  v.  Sewell,  14  Nebr.  532,  16  N.  W.  827. 

88.  Shannon  v.  Com.,  8  Serg.  &  R.  (Pa.) 
444. 

89.  Limitation  of  actions  generally  see 
Limitations  of  Actions,  25  Cyc.  963. 

90.  California. —  Paige  V.  Carroll,  61  Cal. 
211. 

Kentucky. —  The  sureties  are  released  after 
seven  years,  but  an  action  on  the  bond  may 
be  brought  against  the  sheriff  at  any  time 
within  fifteen  years.  Hill  v.  Ragland,  114 
Ky.  209,  70  S.  W.  634,  24  Ky.  L.  Rep.  1053. 

Louisiana. —  McCloskey's  Succession,  32 
La.  Ann.  146;  Hugh  v.  Hernandez,  25  La. 
Ann.  360;  Mulhollan  v.  Henderson,  3  Rob. 
297. 

New  Jersey. —  Knowlton  Tp.  V.  Read,  11 
N.  J.  L.  320. 

Ohio. —  King  v.  Nichols,  2  Ohio  Dec.  (Rc- 
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within  a  certain  time  after  the  date  of  the  obhgation/^  while  under  other  statutes 
the  period  of  hmitations  runs  from  the  expiration  of  the  officer's  term/^  the  time 
of  the  accrual  of  the  cause  of  action/^  or  the  date  of  the  breach  of  the  bond  on 
which  the  action  is  based. A  general  provision  that  an  action  on  a  sheriff's 
bond  "can  only  be  brought  within"  a  certain  period  does  not  allow  such  period 
for  all  such  actions,  but  an  action  on  the  bond  may  become  barred  within  a  shorter 
period  because  within  other  provisions  relating  to  limitations.^^    Apart  from  any 


print)  564,  4  West.  L.  Month.  25;  State  V. 
Crowell,  1  Ohio  Dec.  (Reprint)  41,  1  West. 
L.  J.  305. 

Pennsylvania. —  Com.  v.  Rose,  33  Pa.  St. 
199;  Com.  v.  Rainey,  4  Watts  &  S.  186. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  393. 

A  limitation  of  "motions"  against  the 
sheriff  is  not  applicable  to  a  suit  on  his  of- 
ficial bond.  Chamberlin  v.  Brewer,  3  Bush 
(Ky.)  561. 

An  action  by  warrant  against  a  constable's 

sureties  to  recover  moneys  collected  by  a 
constable  by  virtue  of  his  office  can  only  be 
barred  by  the  same  length  of  time  that  bars 
an  action  on  the  bond.  Wilson  v.  Coffield, 
27  N.  C.  513. 

Actions  on  constable's  bonds  are  not  lim- 
ited to  five  years,  under  the  statute  of  1803, 
like  actions  on  sheriff's  bonds,  but  are  within 
the  statute  of  1798,  limiting  actions  against 
sureties  in  official  bonds  to  seven  years  after 
cause  of  action  has  accrued.  Owings  v.  Com., 
8  Serg.  &  R.  (Pa.)  530. 

Default  not  within  statute. — An  act  limit- 
ing the  time  within  which  an  action  may  be 
brought  against  the  sureties  of  an  officer 
when  he  returns  that  the  money  is  made  on 
an  execution  does  not  apply  to  an  action  for 
failure  to  pay  over  money  when  no  such  re- 
turn was  made.  Stanly  v.  Daily,  4  Humphr. 
(Tenn.)  55. 

Statute  applicable  to  action  against  sheriff 
only. — A  statute  limiting  the  time  within 
which  an  action  may  be  brought  against  a 
sheriff  for  an  act  done  by  virtue  of  his  office 
does  not  apply  to  an  action  brought  against 
the  sureties  on  his  bond,  after  the  cause  of 
action  against  him  has  been  reduced  to  judg- 
ment within  the  time  limited,  and  an  execu- 
tion thereon  returned  unsatisfied;  but  such 
action  is  governed  by  the  general  statute 
fixing  the  limitation  for  actions  upon  "  a 
contract,  obligation  or  liability,  express  or 
implied."  Connor  v.  Corson,  13  S.  D.  550, 
83  N.  W.  588. 

91.  Com.  V.  Rose,  33  Pa.  St.  199;  Com.  V. 
Rainey,  4  Watts  &  S.  (Pa.)  186;  Com.  v. 
Clipsham,  16  Pa.  Super.  Ct.  50;  Com.  v. 
Geary,  7  Pa.  Dist.  541,  21  Pa.  Co.  Ct.  217; 
Com.  V.  Cuf»tin,  6  Pa.  Dist.  580. 

The  date  of  the  recognizance  and  not  the 
time  of  its  approval  is  the  time  from  which 
the  statute  runs.  Wilson  Com.,  7  Watts 
&  S.  (Pa.)  181. 

Where  the  intention  of  the  sureties  to  en- 
large their  liability  in  this  respect  is  manifest 
from  the  language  of  tlic  bond  tlio  statute 
does  not  protect  them.  Com.  v.  Clipsham, 
16  Pa.  Super.  Ct.  50,  where  it  appeared  that 
the  act  of  March  29,  1824,  provided  that 
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suits  against  the  sureties  of  a  constable 
should  not  be  sustained  "  unless  the  same  be 
instituted  within  three  years  after  the  date 
of  such  obligation,"  that  the  act  of  March 
18,  1864,  provided  that  constables  in  the  city 
of  Philadelphia  should  thereafter  "  be  elected 
for  the  term  of  five  years " ;  that  the  bond 
of  a  constable  subsequently  elected  was  con- 
ditioned for  the  faithful  discharge  of  his 
duties  "  at  all  times  during  his  continuance 
in  office  of  constable  " ;  and  that  the  default 
complained  of  occurred  more  than  three  years 
after  the  execution  of  the  bond,  for  which 
reason  the  sureties  denied  their  liability;  and 
it  was  held  that  the  act  of  1824  was  not 
applicable  but  the  sureties  were  liable  as  the 
phrase  "  his  continuance  in  office "  used  in 
the  bond  "  could  refer  only  to  his  term  of 
five  years,  during  which  they  bound  them- 
selves as  his  sureties  "  and  the  bond,  having 
been  voluntarily  given  for  a  lawful  purpose, 
might  be  enforced  according  to  its  terms  even 
though  in  form  it  exceeded  the  requirements 
of  the  statute. 

Time  for  scire  facias  on  cautionary  judg- 
ment.— Where  a  cautionary  judgment  is  ob- 
tained against  a  sheriff  and  his  sureties  for 
the  amount  of  the  penalty  of  his  official  bond, 
within  five  years  after  its  execution,  a  scire 
facias  upon  such  judgment,  issued  after  the 
expiration  of  the  five  years  by  one  who  was 
a  stranger  to  the  first  judgment,  will  not 
entitle  him  to  recover  against  the  sureties. 
Com.  V.  Rainey,  4  Watts  &  S.  (Pa.)  186. 

92.  Adams  v.  Overboe,  105  Minn.  295.  117 
N.  W.  496  [followed  in  Canfield  r.  Bodkin, 
105  Minn.  522,  117  N.  W.  498]:  State  v. 
Ferguson,  9  Mo.  288. 

The  resignation  of  the  officer  before  the 
end  of  his  term  does  not  affect  tlie  ojioration 
of  a  statute  limiting  actions  on  a  constable's 
bond  to  two  years  after  the  "  expiration  of 
the  time  for  which  the  constable  was  ap- 
pointed."   State  r.  Ferguson,  9  ^\o.  2SS. 

93.  California.— Faige  v.  Carroll,  61  Cal. 
211. 

Illinois. —  Love  v.  People,  94  111.  App.  237. 
Kansas. —  Ryus  r.  Qruble,  31  Kan.  767,  3 
Pac.  518. 

Louisiana. — McCloskej^'s  Succession.  32  Lji. 
Ann.  146. 

Missouri. —  State  v.  Finn,  23  IVIo.  App.  290. 
Pcnnsnlra)iia. —  Owings  v.  Com.,  8  Serg.  & 
R.  530. 

Sec  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  393. 

94.  Kohler  v.  Walden.  23  La.  Ann.  299. 

95.  Kyus  r.  (^nibK\  31  Kan.  767.  3  Pac. 
518,  holding  that  iindor  Civ.  Code.  §  IS. 
declaring  that  actions  for  taking,  detaining, 
or    injuring    personal     property  must 
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statutory  limitation  a  delay  of  several  years  after  judgment  against  a  sheriff  for 
his  default  has  been  obtained  before  suing  on  his  bond  will  not  bar  the  action  on 
the  bond,  where  no  contract,  consideration,  or  motive  inducing  the  delay  is  shown, 
unless  sufficient  time  has  elapsed  to  raise  a  presumption  of  performance  of  the 
condition  of  the  bond.^^ 

(ii)  Continuing  Breach.  It  has  been  held  that  the  failure  of  a  constable 
to  collect  claims  against  solvent  persons,  placed  in  his  hands  for  collection,  is  a 
continuing  breach  of  his  bond,  and  hence  an  action  therefor  is  not  barred  by  the 
lapse  of  the  statutory  period  after  the  time  when  he  might  with  reasonable 
diligence  have  collected. 

(ill)  Extension  of  Period.  A  statute  extending  the  time  in  which  actions 
on  official  bonds  may  be  brought  has  been  held  not  to  apply  to  a  bond  executed 
prior  to  its  enactment. 

(iv)  Time  When  Cause  of  Action  Accrues  —  (a)  In  General.  A  right 
of  action  on  the  sheriff's  bond  for  money  in  his  official  custody  does  not  accrue 
until  it  becomes  his  duty  to  pay  over  the  money  to  plaintiff,^  and  where  the  sheriff 
converts  the  proceeds  of  property  pending  litigation  concerning  the  right  thereto, 
the  cause  of  action  on  his  bond  therefor  does  not  accrue,  and  the  statute  does  not 
begin  to  run,  until  it  is  determined  who  is  entitled  to  such  proceeds.^  The  cause 
of  action  on  the  official  bond  of  a  constable  for  a  failure  to  take  a  sufficient  bond 
in  a  replevin  suit  accrues  when  the  suit  is  ended  and  a  retorno  is  awarded.^  A 
bond  of  a  constable,  conditioned  simply  to  indemnify  and  save  harmless  the  town 
from  all  damages,  costs,  and  charges  that  may  in  any  manner  accrue  to  the  town 
from  his  default  or  laches  in  his  said  office,  is  not  broken  until  the  town  has  been 
compelled  to  pay,  or,  being  liable,  has  paid,  or  has,  in  some  way,  sustained  actual 
damage.^ 

(b)  Action  on  Bond  of  Deputy.  Where  the  condition  of  a  deputy's  bond  is  to 
indemnify  the  sheriff  from  liability  a  cause  of  action  upon  the  bond  arises  as 
soon  as  the  sheriff  is  subjected  to  sdme  legal  liability  on  account  of  the  deputy's 
acts  or  defaults,^  although  the  sheriff  has  not  been  actually  damaged  and  no 
action  has  been  commenced  against  him;  ®  but  where  the  condition  is  to  save 


brought  within  two  years,  and  actions  on 
the  official  bonds  of  sheriffs,  etc.,  within  five 
years,  an  action  on  a  sheriff's  bond  for  the 
wrongful  levy  on  and  sale  of  personal  prop- 
erty must  be  brought  within  two  years. 

96.  Cony  v.  Barrows,  46  Me.  497  (hold- 
ing an  action  not  barred  by  a  delay  of  ten 
or  twelve  years) ;  Stanly  v.  Daily,  4  Humphr. 
(Tenn.)  55. 

97.  Treasurers  v.  MePherson,  2  McMull. 
(S.  C.)  69  (holding  that  after  the  lapse  of 
twenty  years  an  action  will  not  lie  on  the 
official  bond  of  a  sheriff  for  sums  received 
by  him  for  the  state  and  charged  on  the 
books  of  the  treasury)  ;  Stanly  v.  Daily,  4 
Humphr.  (Tenn.)  55. 

98.  State  v.  Patton,  35  N.  C.  421. 

99.  Com.  f.  Geary,  7  Pa.  Dist.  541,  21 
Pa.  Co.  Ct.  217. 

1.  State  V.  Peacock,  45  Mo.  263. 

Order  of  court  for  payment. — ^\Vhere  money 
collected  by  a  sheriff'  on  attachment  is  ordered 
by  the  court  to  be  paid  to  plaintiff,  his 
cause  of  action  on  the  bond  accrues  at  date 
of  such  order,  and  the  statute  runs  from 
that  time.  King  v.  Nichols,  2  Ohio  Dec. 
(Reprint)  564,  4  West.  L.  Month.  25. 

2.  State  V.  O'Neill,  114  Mo.  App.  611,  90 
S.  W.  410  (holding  that  limitations  could 
not  begin  to  run  against  an.  action  on  the 
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official  bond  of  a  sheriff  for  the  conversion 
of  proceeds  of  a  sale  under  execution  of 
property  which  was  claimed  by  a  third  per- 
son under  an  alleged  superior  title,  until  the 
termination  of  the  action  by  such  third  per- 
son determining  the  right  to  such  property)  ; 
State  V.  Finn,  23  Mo.  App.  290  (holding 
that  where  a  sheriff  converts  the  proceeds  of 
a  sale  of  attached  property  the  attachment 
plaintiff's  cause  of  action  does  not  accrue 
until  the  termination  of  the  attachment  suit, 
and  hence  is  not  barred  by  the  lapse  of  the 
statutory  period  after  the  actual  conversion). 

3.  Love  V.  People,  94  111.  App.  237. 

4.  St.  Albans  v.  Curtis,  1  D.  Chipm.  (Vt.) 
164. 

5.  Robertson  v.  Morgan,  3  B.  Mon.  (Ky.) 
307  {followed  in  Colter  v.  Morgan,  12  B. 
Mon.  (Ky.)  278]  (so  holding  in  the  case  of 
a  bond  conditioned  to  save  the  sheriff  harm- 
less in  any  and  every  particular)  ;  Cboper 
V.  Mowry,  16  Mass.  5;  Westervelt  v.  Smith, 
2  Duer  (N.  Y.)  449. 

6.  Robertson  Morgan,  3  B.  Mon.  (Ky.) 
307 ;  Cooper  v.  Mowry,  16  Mass.  5. 

A  bond  conditioned  to  account  for  and  pay 
over  to  the  sheriff  all  money  which  might 
come  to  the  deputy's  hands  by  virtue  of  his 
office  is  a  private  bond,  on  which  the  sher- 
iff may  maintain 'an  action  to  recover  taxes 
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the  sheriff  from  damage,  there  must  be  some  damage  actually  sustained  by  him 
before  he  can  recover  on  the  bond,  and  a  mere  liability  is  not  sufficient.'^ 

(c)  Effect  of  Requirement  of  Leave  of  Court  to  Sue.  Although  the  statute 
requires  leave  of  court  to  sue  as  a  prerequisite  to  an  action  upon  an  official  bond,^ 
such  leave  is  not  part  of  the  cause  of  action,  but  that  accrues  independent  of  and 
prior  to  the  application  for  leave,  and  the  statute  of  limitations  runs  from  the 
same  time  as  though  no  such  leave  was  required.^ 

8.  Abatement.^^  Where  a  sheriff's  bond  runs  to  the  state  and  an  action  thereon 
for  failure  to  pay  over  taxes  is  commenced  in  the  name  of  the  state  on  the  relation 
of  a  county  officer,  such  action  does  not  abate  upon  the  death  or  going  out  of 
office  of  the  relator.^^  The  pendency  of  another  action  for  the  same  cause  against 
the  sheriff  alone  has  been  held  a  good  plea  in  abatement  to  an  action  on  the  bond.^^ 

9.  Parties  —  a.  Plaintiffs  —  (i)  Nominal  Obligee  of  Bond.  Under  some 
statutes  an  action  on  the  official  bond  of  a  sheriff  or  constable  must  be  brought 
in  the  name  of  the  state,^*  the  people,^^  the  govemor,^^  or  such  other  officer  or 
officers    or  political  entity    as  may  be  named  in  the  bond  as  obligee,  to  the  use 


collected  by  the  deputy  as  such,  without  first 
paying  such  taxes  into  the  public  treasury. 
Poling  V.  Maddox,  41  W.  Va.  779,  24  S.  E. 
999. 

7.  Gilbert  v.  Winman,  1  N.  Y.  550,  49  Am. 
Dec.  359 ;  Kowe  v.  Richardson,  5  Barb.  (N.  Y.) 
385. 

8.  Necessity  for  leave  of  court  see  supra, 
X,  G,  4,  h. 

9.  Litchfield  v.  McDonald,  35  Minn.  167, 
28  N".  W.  191. 

10.  See  generally.  Abatement  and  Re- 
vival, 1  Cyc.  10. 

11.  Davenport  V.  McKee,  98  N.  C.  500,  4 
S.  E.  545. 

12.  Commercial  Bank  V.  Jar  vis,  6  U.  C. 
Q.  B.  0.  S.  257. 

13.  See,  generally.  Parties,  30  Cyc.  1. 

14.  Indiana. —  State  v.  MoClane,  2  Blackf. 
192. 

Kentucky. —  Com.  v.  Teal,  14  B.  Mon.  29. 

Maryland. —  State  V.  Timmons,  90  Md.  10, 
44  Atl.  1003,  78  Am.  St.  Rep.  417. 

Mississippi. —  Brown  v.  Weaver,  76  Miss. 
7,  23  So.  388,  71  Am.  St.  Rep.  512,  42 
L.  R.  A.  423;  James  v.  State,  49  Miss.  420. 

Missouri. —  State  V.  Davis,  35  Mo.  406; 
Miller  v.  Wall,  27  Mo.  440;  Meier  v.  Lester, 
21  Mo.  112;  State  v.  Moore,  19  Mo.  369, 
61  Am.  Dec.  563. 

Pennsylvania. —  Campbell  v.  Com.,  8  Serg. 
&  R.  414. 

Teccas.—  Sprsidley  t).  State,  23  Tex.  Civ. 
App.  20,  56  S.  W.  114,  442. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  395. 

15.  Taylor  v.  Blyth,  9  Colo.  App.  81,  47 
Pac.  662;  Lewis  v.  Little,  5  N.  J.  L.  685, 
holding  that  an  action  on  a  constable's  bond 
must  be  brought  in  the  name  of  the  inhabit- 
ants of  the  township  and  not  otherwise. 

16.  Stephens  v.  Crawford,  1  Ga.  574,  44 
Am.  Dec.  680;  Matthews  v.  Bailey,  25  ^liss. 
33;  Harrison  P.  Brown,  1  Swan  (Tcnn.)  272. 

17.  Long  V.  Scott  County  Ct.,  27  111.  384, 
holding  that  the  county  court,  which  suc- 
ceeded to  tlio  ])ovver  and  authority  of  the 
county  commissioners'  court,  nuiy  maintain 
an  action  on  a  constable's  bond  executed  to  it. 


18.  New  York  v.  Gorman,  26  N.  Y.  App. 
Div.  191,  49  N.  Y.  Suppl.  1026  ("people  of 
the  county " )  ;  New  York  v.  Brett,  2 
Hilt.  (N.  Y.)  560  (holding  that  an  action 
against  the  sureties  on  the  official  bond  of 
a  constable  of  the  city  of  New  York,  given 
pursuant  to  the  requirements  of  2  Rev.  Laws 
(1813),  p.  397,  §  147,  to  recover  for  a  wrong- 
ful act  done  by  the  constable  in  his  official 
capacity,  must  be  prosecuted  in  the  name  of 
the  mayor,  aldermen,  and  commonalty  of 
the  city  of  New  York ) . 

Where  a  city  and  county  are  coextensive, 
a  sheriff's  bond  running  to  the  "  People  of  tlie 
county"  may  be  sued  on  by  the  "mayor, 
aldermen  and  commonalty,"  of  the  city  as  the 
legal  entity  representing  the  people.  New 
York  V.  Gorman,  26  N.  Y.  App.  Div.  191,  49 
N.  Y.  Suppl.  1026. 

19.  Kentucky. —  Com.  v.  Teal.  14  B.  Mon. 
29. 

Maryland. —  State  v.  Timmons,  90  ]Md.  10, 
44  Atl.  1003,  78  Am.  St.  Rep.  417. 

Mississippi. —  Brown  v.  Weaver.  76  Miss.  7, 
23  So.  388,  71  Am.  St.  Rep.  512.  42  L.  R.  A. 
423 ;  James  i\  State,  49  :\Iiss.  420 ;  :Matthe\\-s 
r.  Bailey,  25  Miss.  33. 

Missouri. —  State  r.  Davis,  35  !Mo.  406. 

Pennsylvania. —  Brownfield  r.  Com..  13 
Serg.  &  R.  265;  Campbell  r.  Com.,  8  Serg. 
&  R.  414. 

Tcn)H'sscc. —  Harrison  r.  Brown.  1  Swan 
272. 

3'ca7as.— Spradlev  r.  State,  23  Tex.  Civ. 
App.  20,  56  S.  W.*114. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  305. 

The  assignee  of  a  judgment  is  a  proper  use 
plaintiir,  although  he  has  not  tiie  legal  title 
and  could  not  sue  at  law  in  his  own  name. 
Matthews  r.  Bailev,  25  ]Miss.  33  [approriiuj 
Brown  r.  Lester,  13  Sm.  &  ^l.  (Miss.)  302 
(folloircd  in  James  r.  State.  40  "Miss.  420)  1. 

The  party  who  has  the  legal  right  is  the 
projier  vise  plaintilV,  and  wliilo  tlio  marking 
of  the  suit  to  the  use  of  an  assignee  is  pro]ier, 
although  not  necessary,  to  dischise  the  in- 
terest of  the  latter,  it  cannot  alToct  the  rights 
or  vary  the  remedies  which  the  legal  parties 
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or  on  the  relation  of  the  injured  party,  and  a  private  individual  cannot  sue 
on  the  bond  in  his  own  name.^^  Where  the  bond  runs  to  a  named  officer  and  his 
successors  in  office,  an  action  may  be  brought  thereon  in  the  name  of  a  subsequent 
incumbent  of  the  office  without  any  assignment  of  the  bond;  but  it  has  also 
been  held  that  an  action  on  such  a  bond  may  be  brought  in  the  name  of  the  person 
who  was  the  incumbent  of  the  office  at  the  time  when  the  bond  was  executed 
and  need  not  be  brought  in  the  name  of  his  successor.^^  Plaintiff  in  an  action 
on  the  bond  may  be  designated  by  his  official  title  merely  without  the  addition 
of  his  name ;  but  the  individual  who  was  the  incumbent  of  the  office  when  the 
bond  was  given  cannot  sue  upon  it  in  his  individual  name  without  stating  his 


on  the  record  may  have  in  respect  to  each 
other.  Brownfield  v.  Com.,  13  Serg.  &  R. 
(Pa.)  265. 

The  paymaster  of  the  regiment  is  the 

proper  use  plaintiff  in  an  action  on  a  sher- 
iff's bond  for  his  failure  to  collect  and  ac- 
count for  militia  fines.  Bartlett  v.  Governor, 
2  Bibb  (Ky.)  586. 

State  may  maintain  action  for  its  own  use. 
—  Com.  V.  Reed,  2  Bush  (Ky.)  618. 

Action  for  injury  to  individual  not  main- 
tainable in  name  of  state  alone. —  Dunn  v. 
Com.,  14  Serg.  &  R.  (Pa.)  431. 

20.  State  v.  MoClane,  2  Blackf.  (Ind.)  192 
(holding  that  an  action  on  a  sheriff's  bond 
for  not  collecting  militia  fines  due  to  the 
county  seminaries  may  be  brought  in  the 
name  of  the  state,  on  relation  of  the  treas- 
urer, who  is  trustee  of  the  fund)  ;  Rowland 
V.  Wood,  4  Dana  (Ky.)  194. 

The  party  injured  at  the  time  of  the  breach 
of  the  condition  of  the  bond  must  of  neces- 
sity be  the  relator.  He  cannot  assign  his 
interest  in  the  chose  in  action  so  as  to  enable 
the  assignee  therafter  to  bring  an  action  on 
the  bond  as  relator.  Halcombe  v.  Deaver, 
25  N.  C.  56. 

The  person  to  whom  the  money  is  due  on 
a  claim  placed  in  the  hands  of  an  officer 
for  collection  should  be  the  relator  in  an 
action  on  the  officer's  bond  for  a  breach  of 
duty  in  respect  to  the  claim,  and  the  action 
is  improperly  brought  on  the  relation  of  an- 
other officer  in  whose  hands  the  claim  was 
first  placed  and  who  transferred  it  for  col- 
lection to  the  officer  on  whose  bond  a  re- 
covery is  sought.  State  f.  Farmer,  32  N.  C. 
45. 

The  person  with  whom  a  constable  makes  a 
contract  for  the  collection  of  a  note,  and  not 
the  payee  of  the  note,  is  the  proper  relator 
in  an  action  on  the  constable's  bond  for  a 
breach  of  duty  in  respect  to  the  collection. 
State  V.  Corpening,  32  N.  C.  58'  [following 
State  V.  Lightfoot,  24  N.  C.  306 ;  Holoomb  v. 
Franklin,  11  N.  C.  274]. 

Officer  as  relator  against  another  officer. — 
Where  a  constable^  in  order  to  relieve  himself 
from  liability  for  failing  to  collect  a  judg- 
ment in  his  hands,  paid  it  off  and  put  it  into 
the  hands  of  defendant  as  another  constable 
to  be  collected  for  his  benefit,  he  might  well 
declare  against  the  latter  officer  on  his  bond 
for  failing  to  collect  the  money,  and  it  was 
not  necessary  that  the  suit  should  be  brought 
on  the  relation  of  the  owners  of  the  judgment, 
Garrow  v.  Maxwell,  51  N.  C.  529. 
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Holder  of  collateral  security  as  relator. — 

Where  a  debtor  gave  to  his  creditor  as  col- 
lateral security  a  bond  of  a  third  person, 
without  indorsing  it,  and  with  an  agreement 
that  it  should  be  returned  if  not  collected, 
and  the  creditor  delivered  the  bond  to  a  con- 
stable for  collection,  taking  a  receipt  there- 
for, and,  on  failure  of  the  constable,  through 
negligence,  to  collect  the  amount  due,  sued 
as  relator  the  officer  on  his  official  bond,  it 
was  held  that  the  suit  was  properly  brought 
by  the  creditor.  Chipley  v.  Albea,  53  N.  C. 
204. 

The  clerk  of  the  superior  court  may  main- 
tain in  his  own  name  as  relator  an  action 
on  the  official  bond  of  the  sheriff  for  the  re- 
covery of  the  costs  which  have  accrued  in 
such  court,  and  have  been  collected  by  the 
sheriff,  and  are  due  and  payable,  not  only 
to  the  clerk,  but  also  to  witnesses  and  parties, 
who  are  beneficiaries  under  executions.  Jack- 
son V.  Maultsby,  78  N.  C.  174. 

The  execution  plaintiff  and  not  the  parties 
for  whose  benefit  the  execution  was  issued  is 
the  proper  relator  in  an  action  on  the  sheriff's 
olficial  bond  for  the  misconduct  of  his  deputy 
in  his  proceedings  on  the  execution.  Governor 
r.  Hinchman,  1  Gratt.  (Va.)  156. 

The  county  board  of  education  is  the  proper 
relator  in  an  action  on  the  sheriff's  bond  for 
failure  to  pay  over  taxes  levied  for  school 
purposes,  and  hence  the  complaint  in  such 
an  action  need  not  aver  that  the  county  com- 
missioners have  refused  to  bring  the  action. 
Stokes  County  v.  Wall,  117  N.  C.  382,  23 
S.  E.  358. 

21.  Taylor  v.  Blyth,  9  Colo.  App.  81,  47 
Pac.  662;  Miller  v.  Wall,  27  Mo.  440.  Sec 
also  Davis  v.  Haffner,  2  Abb.  Pr.  (N.  Y.) 
187. 

22.  Stephens  v.  Crawford,  1  Ga.  574,  44 
Am.  Dec.  680;  Governor  v.  Montfort,  23  N.  C. 
155;  State  Treasurers  t.  Bates,  2  Bailey 
(S.  C.)  362. 

Where  the  bond  does  not  comply  with  the 
statute  but  is  good  as  a  common-law  bond,  it 
cannot  be  sued  on  in  the  name  of  the  suc- 
cessors of  the  governor  in  office  when  it  was 
given.    State  Bank  v.  Twitty,  12  N.  C.  153. 

23.  Governor  v.  McCulloch,  2  Gratt.  (Va.) 
175,  where  the  action  was  in  the  name  of 
"  Thomas  W.  Gilmer,  late  governor." 

24.  Bagby  v.  Chandler,  8  Ala.  230  [ap- 
proved in  Bagby  v.  Baker,  18  Ala.  653] ; 
Pope  County  Ct.  v.  Shepard,  67  111.  585  [fol- 
lowing Long  V.  Scott  County  Ct.,  27  111.  384], 
holding  that  where  the  bond  runs  to  the 
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official  character,  although  he  is  designated  therein  by  name  a^s  well  as  by  the 
title  of  his  office.^^ 

(ii)  Real  Party  in  Interest.  Under  some  statutes  an  action  on  the 
official  bond  of  a  sheriff  or  constable  is  properly  brought  in  the  name  of  the  person 
aggrieved  or  injured  by  a  breach  thereof and  the  nominal  obligee  of  the  bond 
is  not  a  necessary  party  plaintiff.^ ^  Where  the  bond  names  no  obligee,  but  con- 
tains an  agreement  to  pay  "each  and  every  person"  such  sums  as  the  officer 
may  become  liable  for,  an  action  is  properly  brought  in  the  name  of  the  injured 
person.^^  Where  plaintiff  leased  certain  property  in  his  own  name,  the  fact  that 
he  listed  the  property  for  taxation  for  certain  years  as  trustee  of  another  did  not 
prevent  him  from  maintaining  a  suit  in  his  own  name  to  recover  damages  for  loss 
of  his  landlord's  lien  by  reason  of  the  sheriff's  act.^^  The  owner  of  a  judgment 
is  the  person  aggrieved  by  the  failure  of  the  sheriff  to  make  the  money  on  an  execu- 
tion issued  thereon,  or  to  pay  over  the  money  collected,  although  the  judgment 
was  originally  rendered  in  favor  of  another,  and  hence  such  owner  may  sue  on 
the  sheriff's  bond  in  his  own  name  for  such  default;  and  an  assignee  of  a  judgment 
rendered  against  a  sheriff  for  damages  arising  from  his  misconduct  in  office  may 
maintain  an  action  in  his  own  name  on  the  sheriff's  official  bond  to  recover  the 
amount  of  the  damages. Even  a  stranger  to  the  process  under  which  the  sheriff 
was  acting  may  bring  an  action  upon  the  bond  in  his  own  name  for  an  injury  done 
to  him  by  the  sheriff  under  color  of  his  office.^^  An  action  on  an  officer's  bond 
for  his  failure  to  return  property  levied  on  when  it  became  his  duty  to  do  so  may 
be  maintained  by  one  joint  owner  without  making  the  other  joint  owner  a  party. 
Where  a  person  enters  into  an  agreement  with  another,  the  performance  of  which 
entitles  him  to  an  interest  in  certain  property,  and  while  the  parties  are  pro- 
ceeding to  carry  out  the  agreement  the  property  is  seized  under  a  writ  of  attach- 
ment, such  person  is  not  only  a  proper,  but  a  necessary,  party  to  a  suit  on  the 
sherifl"'s  official  bond.^* 

(ill)  Intervention.^^  Under  some  statutes,  where  an  action  on  the  bond  has 
been  commenced,  any  other  person  having  a  right  of  action  on  the  bond  may  come 
in  to  such  action  as  a  party  plaintiff  and  file  an  additional  declaration.^^ 


justices  of  the  county  court,  naming  them, 
and  their  successors,  the  names  of  the  indi- 
viduals composing  the  court  may  be  rejected 
as  surplusage,  and  an  action  is  properly 
brought  in  the  name  of  "  the  county  court " 
only.  But  compare  Pegg  v.  Fountain  County 
Treasurer,  3  Blackf.  (Ind.)  255,  holding  that 
an  action  could  not  be  maintained  on  a  con- 
stable's bond  in  the  name  of  "  the  treasurer 
of  Fountain  county,"  but  should  be  in  the 
name  of  the  person  who  was  treasurer. 

25.  Bagby  v.  Baker,  18  Ala.  653. 

The  personal  representatives  of  a  deceased 
governor  who  is  the  obligee  in  a  statutory 
official  bond  have  no  right  to  sue  thereon,  but 
such  right  passes  to  the  obligee's  successor 
in  office.  Cannon  v.  Snowden,  4  Humphr. 
(Tenn.)  360. 

26.  Alabama. —  Burns  v.  George,  154  Ala. 
626,  45  So.  421,  119  Ala.  504,  24  So.  718. 

Georgia. —  Jefferson  v.  Hartley,  81  Ga.  716, 
9  S.  E.  174. 

Missouri. —  Ransom  r.  Cobb,  67  Mo.  375. 

Neio  York. —  Levin  v.  Robie,  5  Misc.  529,  25 
N.  Y.  Suppl.  982. 

South  Dakota. —  Guernsey  v.  Tuthill,  12 
S.  D.  584,  82  N.  W.  190;  Ilollister  v.  Hub- 
bard, 11  S.  D.  461,  78  N.  W.  949. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  395. 


Distinction  resting  on  form  of  action. —  It 

has  been  held  that  covenant  will  lie  on  an 
official  bond  in  the  name  of  the  party  ag- 
grieved (Lawton  v.  Erwin,  9  Wend.  (N.  Y.) 
233;  Fellows  v.  Gilman,  4  Wend.  (N.  Y.) 
414),  but  that  an  action  of  debt  lies  only  in 
the  name  of  the  people  (Lawton  u.  Erwin, 
supra ) . 

27.  Hollister  v.  Hubbard,  11  S.  D.  461,  78 
N.  W.  949*. 

28.  Magner  r.  Knowles,  67  111.  325. 

29.  Burton  v.  Dangerfield,  141  Ala.  285,  37 
So.  350. 

30.  Burns  r.  George,  154  Ala.  626,  45  So. 
421,  119  Ala.  504,  24  So.  718;  Dodge  r.  Kin- 
caid,  30  Kan.  346,  1  Pac.  107;  ^Montgomery 
r.  Martin,  104  ^lich.  390.  62  N.  W.  578.  See 
also  Milliken      McBroom,  38  Mo,  342. 

31.  Charles  v.  Haskins,  11  Iowa  329,  77 
Am.  Dec.  148. 

32.  Jefferson  r.  Hartley,  81  Ga.  716,  0  S.  E. 
174. 

33.  Williams  r.  Kagan,  153  Ala.  397,  45 
So.  185. 

34.  Brackett  v.  Hinsdale,  2  Tox.  Unrop. 
Cas.  468. 

35.  See,  gonorallv.  Plkadixo.  31  Cvc.  512. 

36.  Wliiti'  r.  Wilkins,  24  Mo.  299,  holding 
that  St.  (1S42)  c.  19,  so  providing,  is  not 
unconstitutional. 
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b.  Defendants.  Ordinarily  an  action  on  an  official  bond  is  properly  brought 
against  the  officer  and  his  sureties  as  co-defendants ;  but  where,  after  a  default, 
the  sheriff  dies,  an  action  may  be  brought  against  his  sureties  without  joining  the 
personal  representatives  of  the  decedent. Where  the  bond  is  in  terms  joint  and 
several,  or  the  statute  requires  that  it  be  so  construed  or  allows  it  to  be  so  treated, 
an  action  thereon  may  be  maintained  against  all  the  sureties  jointly, or  against 
each  of  them  severally,^^  or  against  the  sheriff  or  his  representatives  alone.^^  Where 
an  action  on  the  sheriff's  bond  to  recover  the  proceeds  of  attached  property  sold 
by  the  sheriff  is  brought  by  one  who  was  not  a  party  to  the  attachment  suit,  but 
who  claims  to  have  been  a  joint  owner  of  the  property  sold,  defendant  in  the 
attachment  suit  is  a  necessary  party.*^  In  an  action  by  an  execution  creditor, 
as  relator,  against  a  constable  and  his  sureties,  on  his  bond,  to  recover  money  alleged 
to  have  been  collected  by  the  constable  on  such  execution,  and  converted  by  him 
to  his  own  use,  an  attorney  to  whom  defendants  allege  the  money  was  paid  by 
relator's  election  is  not  a  proper  party  defendant.*^ 

10.  Process.**  The  object  of  a  statute  requiring  the  clerk,  before  issuance  of 
the  writ  in  an  action  on  a  sheriff's  bond,  to  indorse  thereon  the  name  of  the  party 
at  whose  instance  and  for  whose  use  the  suit  is  instituted,  is  simply  to  have  some 
person  designated  and  made  responsible  for  costs,  including  the  costs  of  defendant 
in  case  the  suit  should  terminate  in  his  favor;  and  the  omission  or  neglect  of  the 
clerk  to  make  such  indorsement  on  an  original  writ  does  not  render  the  writ  illegal,  nor 
does  its  omission  on  any  of  the  renewed  writs  work  a  discontinuance  of  the  action;*^ 


The  right  to  intervene  is  cumulative  to  the 

right  to  maintain  a  separate  action  on  the 
bond.    White  v.  Wilkins,  24  Me.  299. 

37.  California  — BqW  v.  Peck,  104  Cal.  35, 
37  Pac.  766. 

Colorado. —  Newman  f.  People,  4  Colo.  App, 
46,  34  Pac.  1006. 

Illinois. —  Babka  v.  People,  73  111.  App.  246. 

Kansas. —  Schilling  v.  Black,  49  Kan.  552, 
31  Pac.  143. 

South  Carolina. — State  Treasurers  v.  Bates, 
2  Bailey  302. 

Canada. — •  See  Morris  V.  Graham,  1  U.  C. 
Q.  B.  521. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  396. 

An  objection  on  the  ground  of  misjoinder 
of  parties  does  not  lie  because  the  obligation 
of  the  sureties  rests  in  contract  while  the 
officer  is  sued  as  a  trespasser.  Bell  v.  Peek, 
104  Cal.  35,  37  Pac.  766. 

38.  Dishneau  v.  Newton,  91  Wis.  199,  64 
N.  W.  879. 

Although  the  statute  requires  that  the 
sheriff  be  made  a  party  to  an  action  on  his 
official  bond^  where  the  sheriff  has  died  before 
the  commencement  of  the  action  against  his 
sureties,  it  is  not  proper  to  stay  the  action 
until  another  action  can  be  brought  against 
the  sheriff's  representatives  and  determined. 
Morris  v.  Graham,  1  U.  C.  Q.  B.  521. 

The  personal  representatives  of  a  sheriff 
cannot  be  joined  with  his  sureties,  in  an  ac- 
tion on  the  bond  for  a  default  by  the  sheriff 
in  his  lifetime.  Boulton  v.  Hamilton,  (Hil. 
T.  3  Vict.)  3  Ont.  Case  Law  Dig.  6439. 

39.  Idaho.—  State  v.  McDonald,  4  Ida.  468, 
40  Pac.  312. 

Illinois.—  Babka  v.  People,  73  111.  App.  246. 
Kansas. —  Schilling  v.  Blacky  49  Kan.  552, 
31  Pac.  143. 


Pennsylvania. —  Beeson  v.  Com.,  13  Serg. 
&  P.  249. 

South  Carolina. — ^  See  State  Treasurers  v. 
Bates,  2  Bailey  362,  holding  that  a  statute 
providing  that  the  sureties  to  a  sheriff's  bond 
shall  each  be  liable  for  no  more  than  his 
equal  part  of  the  penalty  does  not  affect  their 
liability  to  a  joint  action. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  396. 

40.  State  v.  McDonald,  4  Ida.  468,  40  Pac. 
312;  Babka  v.  People,  73  111.  App.  246;  Guess 
V.  Barbee,  28  N.  C.  279;  Beeson  v.  Com.,  13 
Serg.  &  P.  (Pa.)  249. 

41.  Babka  v.  People,  73  111.  App.  246;  State 
Treasurers  v.  Bates,  2  Bailey  (S.  C.)  362. 
See  also  Williamson  v.  King,  1  McMull.  Eq. 
(S.  C.)  41. 

42.  Rodrigues  v.  Trevino,  54  Tex.  198,  so 
holding  on  the  ground  that  the  granting  of 
the  relief  sought  would  affect  the  interest  of 
defendant  in  the  attachment  suit. 

43.  Wilstach  v.  State,  58  Ind.  200. 

44.  See,  generally,  Process,  32  Cyc.  412. 

45.  Logan  v.  State,  39  Md.  177,  190,  where 
a  suit  was  brought  on  a  sheriff's  bond  to  re- 
cover fees  placed  in  his  hands  for  collection 
by  A,  clerk  of  the  circuit  court,  and  the  origi- 
nal writ,  indorsed  "  State  of  Maryland,  at  the 
instance  and  for  the  use  of  Isaac  Nesbitt" 
against  the  principal  and  sureties  on  the  bond, 
was  returned  "  non  sunt,"  and  sixteen  other 
successive  writs  were  issued  from  term  to 
term,  all  of  which,  except  the  last,  were  re- 
turned "  tarde,"  and  under  the  seventeenth 
and  last  writ  defendants  were  summoned,  and 
appeared  and  pleaded,  but  it  appeared  that 
A  died  and  letters  of  administration  were 
granted  on  his  estate  before  the  last  writ  was 
issued,  and  his  death  was  suggested,  and  his 
administrators  appeared  and  had  the  case 
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11.  Pleading  —  a.  Complaint,  Declaration,  or  Petition  —  (i)  In  General. 
In  order  to  state  a  cause  of  action  in  a  suit  upon  a  sheriff's  official  bond  the 
complaint,  declaration,  or  petition  must  allege  some  right  in  plaintiff  from  the 
exercise  of  which  he  has  been  restrained  by  the  malicious  act  of  the  sheriff,*^  or 
charge  the  sheriff  with  malfeasance  or  neglect  in  his  ministerial  capacity  in  the 
execution  of  some  process  in  which  plaintiff  was  concerned.*^  A  petition  in  an 
action  against  a  sheriff  and  a  surety  on  his  official  bond  which  alleges  that  the 
sheriff  wrongfully  attached  plaintiff's  property  under  a  process  against  a  third 
person  alone,  and  that  the  covenants  of  the  official  bond,  a  copy  of  which  bond 
is  filed  as  part  of  the  petition,  were  thereby  broken,  shows  that  plaintiff  intends  to 
assert  a  cause  of  action  on  the  sheriff's  official  bond  for  his  official  misconduct. 
Where  an  execution  is  set  out  by  way  of  inducement  in  an  action  on  a  sheriff's 
bond,  a  substantial  description  thereof  is  sufficient. Where  the  bond  is  joint 
and  several  and  the  action  is  brought  after  the  death  of  the  officer,  it  is  not  necessaiy 
to  allege  non-payment  of  the  penalty  by  the  officer's  representatives  or  to  notice 
his  death  in  the  declaration.^^ 

(ii)  Misjoinder  of  Actions.  Where  the  complaint  in  an  action  against 
a  sheriff  and  his  official  bondsmen  alleges  a  cause  of  action  against  the  former  only 
as  a  trespasser,  and  against  the  latter  only  as  signers  of  the  bond,  it  is  defective 
for  misjoinder  of  actions;  but  where  a  breach  of  the  bond  is  alleged  as  a  cause 
of  action  against  all  the  parties  the  complaint  is  not  open  to  this  objection,  although 
the  breach  set  out  is,  as  regards  the  sheriff,  also  a  tort.^*  The  assignment  of 
various  breaches  of  the  bond  cannot  be  regarded  as  the  statement  of  several  causes 
of  action,  so  as  to  render  the  complaint  obnoxious  to  the  objection  that  more  than 
one  cause  of  action  of  the  same  class  is  embraced  in  one  count. 

(ill)  Averment  of  Interest  in  Subject-Matter.  One  suing  on  a 
sheriff's  bond  for  misfeasance  preventing  the  collection  of  a  judgment  originally 
rendered  in  favor  of  another  ^®  may  allege  his  ownership  in  general  terms,  without 
stating  how  it  was  acquired." 

(iv)  Allegations  as  to  Bond.  The  complaint,  declaration,  or  petition  in 
an  action  on  the  bond  should  set  out  the  provisions  of  the  bond,^^  show  the  penalty 


entered  on  the  docket  "  at  their  instance  and 
for  their  benefit,"  and  it  was  claimed  by  de- 
fendants that  A's  death,  prior  to  the  issuing 
of  the  last  writ,  rendered  that  writ  nugatory, 
unauthorized,  and  illegal,  and  that  there  was 
therefore  a  discontinuance  of  the  action,  which 
let  in  the  plea  of  limitations,  but  the  court 
held  otherwise,  saying :  "  It  was  therefore 
entirely  immaterial  whether  the  last  writ  in 
this  case  had  the  name  of  a  deceased  party 
indorsed  on  it  ...  or  whether  it  was  issued 
under  directions  previously  given  by  Nesbitt 
in  his  life-time  to  keep  the  suit  alive,  or  by 
order  of  his  administrators  after  his  death, 
or  by  the  clerk  himself  in  supposed  obedience 
to  the  rule  of  Court  to  renew  as  of  course, 
unless  otherwise  specially  directed.  The  fact 
that  the  State  was  and  continued  to  be  the 
legal  plaintiff  in  the  action,  and  that  the 
writ  was  in  fact  renewed  in  due  time,  com- 
manding the  defendants  to  appear  and  an- 
swer '  an  action  at  the  suit  of  the  State  of 
Maryland,'  preserved  the  continuity  of  the 
action  and  prevented  a  discontiniuvnco." 

46.  See,  generally,  Pleadincj,  ;U  Cyc.  1. 

47.  Form  of  declaration  held  sufficient  sec 
People  v.  Wardlaw,  24  111.  570. 

Form  of  assignment  of  breaches  held  suflfi- 
cient  see  Laughran  v.  Campbell,  3  Blackf. 
(Ind.)  48G. 


48.  South  V.  Maryland,  18  How.  (U.  S.) 
396,  15  L.  ed.  433. 

49.  South  V.  Maryland,  18  How.  (U.  S.) 
396,  15  L.  ed.  433. 

50.  Hill  r.  Ragland,  114  Kv.  209,  70  S.  W. 
634,  24  Ky.  L.  Rep.  1053. 

51.  Adams  v.  State,  14  Ark.  17. 

52.  Com.  v.  Hughes,  10  B.  Mon.  (Ky.)  461. 

53.  Ghiradelli  v.  Bourland,  32  Cal.'oSo. 

54.  Bell  r.  Peck,  104  Cal.  35,  37  Pac.  760 
[following  Sam  Yuen  v.  McMann,  99  Cal. 
497,  34  Pac.  80;  Black  r.  CMusbv,  97  Cal. 
482,  32  Pac.  564;  Van  Polt  r.  Littler,  14  Cal. 
194,  (iisi inguisliiiig  Ghiradelli  r.  Bourland, 
32  Cal.  5S5,  and  foUoncd  in  Fuller  Desk  Co. 
V.  McDade,  113  Cal.  360,  45  Pae.  694  {citinij 
Brenot  i\  Robinson,  108  Cal.  143,  41  Pac. 
37)1. 

55.  State  r.  Davi^^,  35  Mo.  406. 

56.  Right  to  sue  for  default  in  connection 
with  judgment  in  favor  of  another  j^ee  supra, 
X,  11,  9,  a,  (II). 

57.  Burns  r.  George.  119  Ala.  504.  24  So. 
718. 

58.  Ghiradelli  r.  Hoiu  land.  :V1  Cal.  5S5 ; 
Prince  r.  State,  42  Ind.  315;  Hill  r.  Rag- 
land,  114  Ky.  209.  70  S.  W.  634.  24  Ky.  L. 
Rep.  1053;  ':Mann  v.  Martin,  82  Ky.  242; 
Bisaek  r.  l^ape,  7  Ohio  Dee.  (Reprint)  115, 
1  Cine.  L.  Bui.  126  [folloirincj  State  r.  Caf- 
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thereof  and  state  distinctly  that  it  is  the  official  bond  of  the  sheriff  as  such.®^  It  is 
also  necessary  to  show  that  the  sureties  executed  the  bond ;  ®^  and  where  the  approval 
of  the  bond  is  necessary  to  its  taking  effect  the  complaint  must  show  an  approval 
thereof  by  the  proper  authorities,®^  or  state  facts  showing  a  waiver  of  the  approval/^ 
or  facts  which  estop  the  sureties  from  urging  its  non-approval.  ®^  But  it  has  been  held 
that  the  complaint  need  not  show  the  registration  or  recording  of  the  bond.®^  In 
a  declaration  upon  a  constable's  bond,  given  by  reason  of  an  order  of  court  because 
a  former  bond  had  become  insufficient,  it  is  not  necessary  to  set  out  such  order.®® 
In  an  action  by  a  city  upon  the  official  bond  of  a  city  constable  for  failure  to  pay 
over  city  taxes  collected  by  him,  a  petition  setting  forth  the  bond,  and  alleging 
that  the  act  incorporating  the  city  required  the  constable  to  give  bond  and  suffi- 
cient security  in  such  form,  manner,  and  amount  as  the  city  council  should  direct, 
subject  to  the  approval  of  the  mayor,  and  that  the  city  council  directed  that  the 
constable  should  give  bond,  with  security,  in  the  form  and  manner  of  the  afore- 
said bond,  and  for  the  sum  therein  specified,"  is  sufficient,  without  setting  forth 
more  particularly  the  directions  of  the  city  council.®^ 

(v)  Assignment  of  Breach  of  Bond.  The  complaint  should  allege  with 
certainty  and  precision  facts  showing  a  breach  of  the  condition  of  the  bond,®^  and 


fee,  6  Ohio  150].  But  compare  Pickering  v. 
Pearson,  6  N.  H.  559. 

A  petition  alleging  merely  that  the  bond 
was  according  to  law  is  bad.  Bisack  v.  Pape, 
7  Ohio  Dee.  (Reprint)  115,  1  Cine.  L.  Bui. 
126. 

Profert  of  bond. —  In  a  declaration  against 
the  sureties  of  a  sheriff  it  is  not  necessary 
to  make  any  profert  of  the  covenant.  Mc- 
Crae  v.  Hamilton,  6  U.  C.  Q.  B.  0.  S.  159. 

59.  State  v.  Johnson,  78  Mo.  App.  569, 
holding,  however,  that  where  the  petition  con- 
tained the  following  averment :  "  Whereby 
defendants  became  liable  to  pay  plaintiff  to 
the  use  of  said  relator  the  sum  of  $2,000; 
wherefore  plaintiff  prays  judgment  against 
defendants  in  the  sum  of  $2,000,  the  penalty 
of  said  bond,  and  that  execution  issue  against 
the  defendants  for  the  sum  of  $177.00,  the 
damages  aforesaid,  and  for  costs,"  this  was 
a  sufficient  averment  of  the  penalty  of  the 
bond. 

60.  Ghiradelli  v.  Bourland,  32  Cal.  585. 

61.  Ghiradelli  v.  Bourland,  32  Cal.  585; 
Hill  V.  Ragland,  114  Ky.  209,  70  S.  W.  634, 
24  Ky.  L.  Rep.  1053;  Baum  v.  Turner,  76 
S.  W.  129,  25  Ky.  L.  Rep.  600;  Philadelphia 
Fire  Assoc.  v.  Ruby,  58  Nebr.  730,  79  N.  W. 
723. 

An  allegation  that  the  bond  was  entered 
into  as  required  by  law  is  sufficient  to  in- 
clude or  cover  the  performance  of  every  act 
essential  to  the  making  and  approval  of  the 
bond,  and  will  support  a  judgment  against 
the  officer  and  the  sureties.  Philadelphia 
Fire  Assoc.  v.  Ruby,  60  Nebr.  216,  82  N.  W. 
629. 

62.  Hill  V.  Ragland,  114  Ky.  209,  70  S.  W. 
634,  24  Ky.  L.  Rep.  1053;  Baum  i;.  Turner, 
76  S.  W. '  l29,  25  Ky.  L.  Rep.  600;  Phila- 
delphia Fire  Assoc.  v.  Ruby,  58  Nebr.  730, 
79  N.  W.  723. 

Where  approval  is  not  necessary  to  the  va- 
lidity of  the  bond  it  need  not  be  averred. 
Davis  V.  Havdon,  4  111.  35;  State  v.  Crom- 
well, 7  Blackf.  (Ind.)  70;  McCracken  V. 
Todd,  1  Kan.  148;  Carmichael  v-  Governor, 
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3  How.  (Miss.)  236.  Neither  in  such  case 
is  it  necessary  for  the  declaration  to  nega- 
tive a  disapproval  which  would  invalidate 
the  bond.    Davis  v.  Haydon,  4  111.  35. 

63.  Philadelphia  Fire  Assoc.  v.  Ruby,  58 
Nebr.  730,  79  N.  W.  723. 

64.  Philadelphia  Fire  Assoc.  v.  Ruby,  58 
Nebr.  730,  79  N.  W.  723. 

65.  State  v.  Cromwell,  7  Blackf.  (Ind.)  70 
(so  holding  on  the  ground  that  recording  is 
not  essential  to  the  validity  of  the  bond)  ; 
State  V.  Boyd,  120  N.  C.  56,  26  S.  E.  700 
(holding  that  irregularities  will  not  be  pre- 
sumed, but,  if  material,  must  be  set  up  in 
the  answer ) . 

66.  McElhanon  v.  Washington  County  Ct., 
54  111.  163,  holding  that  it  is  sufficient  to 
set  out  the  bond. 

67.  Marshall  v.  Bailey,  27  Tex.  686. 

68.  Georgia. —  Berrie  v.  Taylor,  117  Ga.  56, 
43  S.  E.  411,  holding  that  in  a  suit  by  a 
sheriff  on  a  deputy  sheriff's  bond,  the  peti- 
tion must  distinctly  set  out  wherein  the 
deputy  had  failed  in  his  duty,  and  an  alle- 
gation that  the  sheriff  had  been  ruled  for 
failing  to  collect  money  on  executions  in  the 
hands  of  the  deputy  is  insufficient. 

Idaho.—  State  v.  McDonald,  4  Ida.  468,  40 
Pac.  312,  95  Am.  St.  Rep.  137. 

Kanms. —  Richardson  v.  Samuelson,  45 
Kan.  589,  26  Pac.  12. 

Kentucky. —  Mann  v.  Martin,  82  Ky.  242; 
Fowler  v.  Com.,  1  Dana  358. 

Vermont. —  Hide  V.  Childs,  1  D.  Chipm. 
230. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  399. 

But  compare  Pickering  v,  Pearson,  6 
N.  H.  559. 

A  particular  breach  must  be  alleged. —  Peo- 
ple V.  Brush,  6  Wend.  (N.  Y.)  454,  holding 
that  a  breach  that  the  sheriff  did  not  in  all 
things  well  perform  the  duties  of  his  office 
was  insufficiently  assigned. 

An  assignment  "  for  a  general  misfeasance 
in  office  "  is  too  general  and  broad.  Governor 
V.  Harrison,  20  N.  C.  599. 
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plaintiff  can  recover  for  such  breaches  only  as  are  set  out  and  relied  on  in  the 
declaration.^^  Where  the  allegations  concerning  the  default  or  misconduct  on 
which  the  breach  is  predicated  are  such  as  would  be  sufficient  as  to  the  sheriff 
himself,  they  are  sufficient  as  to  his  sureties. '^^  Where  the  breach  alleged  is  not 
within  the  reasonable  meaning  of  the  condition  of  the  bond  the  declaration  is 
demurrable. '^^  An  allegation  that  the  act  complained  of  was  done  by  the  officer 
"acting  as  constable  .  .  .  and  under  color  of  his  office  "  is  sufficient,  under  a 
statute  making  the  bond  of  such  an  officer  liable  for  all  acts  under  color  of  his 
office,  although  the  complaint  does  not  allege  that  the  bond  contained  any  con- 
dition other  than  for  the  faithful  discharge  of  all  duties  devolving  upon  him  as 
such  Constable,  according  to  law."  '^^  It  has  been  held  that  where  the  declaration 
contains  several  assignments  of  breaches,  some  of  which  are  good  and  others  bad, 
the  judgment  on  a  demurrer  must  be  for  plaintiff. 

(vi)  Showing  That  Default  Occurred  Within  Period  Covered  by 
Bond.  The  complaint  should  show  that  the  default  occurred  after  the  execution 
of  the  bond;  and  it  must  be  alleged  that  the  default  occurred  during  the  officer's 
term,  for  which  the  sureties  were  bound, or,  if  the  default  occurred  after  the  expi- 
ration of  the  officer's  term,  the  complaint  must  show,  as  against  the  sureties,  that 
a  successor  had  not  been  elected  and  qualified. '^^  But  where  the  act  complained 
of  was  within  the  period  for  which  such  bonds  usually  run,  it  is  not  necessar}^  to 
allege  that  the  bond  was  still  in  force  at  the  time." 

(vii)  Allegation  of  Non-Payment  of  Penalty.  In  a  declaration  on 
the  official  bond  of  a  sheriff  it  is  not  necessary  to  allege  the  non-payment  of  the 
penalty  of  the  bond  by  the  obligors,  but  it  is  sufficient  for  the  assignment  of  the 
breach  to  allege  the  non-payment  of  the  sum  demanded  by  the  principal  in  the 
bond,  whose  duty  it  was  to  pay  it."^^ 

(viii)  Allegation  as  to  Official  Capacity.  In  order  to  charge  the 
sureties  it  must  be  alleged  that  the  act  or  default  complained  of  was  committed 
by  the  officer  in  his  official  capacity. 


An  averment  of  a  breach  which  is  in  the 
alternative  is  bad.  Hazel  v.  Waters,  11  Fed. 
Oas.  No.  6,283,  3  Cranch  C.  C.  420,  so  hold- 
ing in  an  action  by  a  purchaser  of  property 
sold  by  the  officer  which  averred  that  the 
officer  "  refused  to  convey  the  said  property 
to  the  said  Hazel  [plaintiff],  or  to  permit 
him  to  take  possession  of  the  same." 

A  declaration  charging  a  sheriff  with  fail- 
ure to  return  an  execution  according  to  law 
states  a  breach  of  his  official  bond.  Gover- 
nor V.  Pleasants,  4  Ark.  193. 

In  an  action  by  a  sheriff  on  the  official  bond 
of  his  deputy,  he  must  assign  breaches  in  his 
declaration.  Barnard  v.  Darling,  11  Wend. 
(N.  Y.)  28. 

69.  Hall,  etc..  Woodworking  Mach.  Co.  v. 
Barnes,  115  Ga.  945,  42  S.  E.  276. 

70.  Guernsey  f.  Tuthill,  12  R.  D.  584,  82 
N.  W.  190,  so  holding  as  to  the  allegations 
regarding  demand  and  notice  in  an  action 
for  a  wrongful  seizure. 

71.  Jennings  v.  Bobe,  51  Fla.  229,  40  So. 
194. 

72.  State  t\  Boyd,  120  N.  C.  56,  26  S.  E. 
700. 

73.  Adams  v.  State,  6  Ark.  497.  But  com- 
pare Brownfield  v.  Com.,  13  Serg.  &  II.  (Pa.) 
236. 

74.  State  v.  Roberts,  12  N.  J.  L.  114,  21 
Am.  Dec.  62;  Summers  v.  Hamilton,  6  IT.  C. 
Q.  B.  O.  S.  113,  holding  that  in  an  action 
for  failure  to  pay  over  money  a  failure  to 


allege  that  the  money  was  received  after  the 
bond  was  executed  was  fatal. 

75.  Com.  r.  Hughes,  10  B.  Mon.  (Ky.) 
461;  Carmichael  v.  Governor,  3  How.  (Miss.) 
236. 

76.  Urmston  v.  State,  73  Ind.  175. 

77.  Robertson  r.  Fortune,  14  U.  C.  C.  P. 
444,  446,  M'here  it  is  said:  "If  the  cove- 
nant has  been  determined  before  the  usual 
period,  it  is  a  fact  which  was  more  properly 
within  the  knowledge  of  the  sureties  and 
should  have  been  pleaded  bv  them.'' 

78.  State  r.  Phares,  24  W.  Va.  657. 

79.  California. — Fclonieher  r.  Stinglev,  142 
Cal.  630,  76  Pac.  504,  holding  that  a  com- 
plaint alleging  that  a  constable,  acting  in 
his  official  capacity,  without  authority  of 
law  and  without  right,  nialii'iously  and  know- 
ingly made  an  assault  and  trespass  on  plain- 
tin',*conipelling  her  to  vsnbniit  to  an  examina- 
tion of  her  person,  and  taking  from  her  cer- 
tain ]>ro])erty,  was  insnllieient  to  sustain  a 
judgment  against  the  sureties  on  his  oflicial 
bond,  as  it 'did  not  state  facts  showing  that 
the  constable  was  acting  under  color  of  office. 

Illinois. —  People  /•.  Wilnioth.  45  Til.  App. 
73,  holding  that  the  complaint  must  state 
the  facts  and  eircumstaneos  showing  that 
the  act  complained  of  was  done  by  the  oflicer 
bv  eolor  or  by  virtue  oi  l\is  ntVu-e. 
'Kansas. —  Riohardsim  r.  Sanuielson.  45 
Kan.  589,  26  Pac.  12. 

Kentucky.— Cou\.  r.  Cole.  7  P.  Mon.  250, 
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(ix)  Showing  Liability  of  Sureties.  The  complaint  or  petition  must 
state  facts  showing  that  the  sureties  are  liable  according  to  law.^^ 

(x)  Allegation  of  Damage.  The  complaint  must  show  that  plaintiff  has 
suffered  some  injury  as  a  result  of  the  default  or  misconduct  complained  of/^  the 
manner  in  which  plaintiff  was  damaged/^  and  that  the  injury  was  fairly  and  legally 
consequent  upon  such  default  or  misconduct. In  an  action  for  a  wrongful  seizure 
an  averment  that  the  goods  seized  and  still  held  by  the  officer  belong  to  plaintiff  and 
are  of  a  certain  value  lays  a  sufficient  foundation  for  a  measure  of  damages.^* 

(xi)  Sufficiency  of  Allegations  in  Actions  For  Particular 
Breaches  —  (a)  Failure  to  Execute  Process.  In  an  action  for  failure  to  levy 
an  execution,  it  is  necessary  to  allege  that  defendant  in  the  execution  had 
property  which  could  have  been  found  by  the  officer/^  and  upon  which  the  levy 


46  Am.  Dec.  506;  Brown  V.  Com.,  6  J.  J. 
Marsh.  635. 

Mississippi. —  Carmichael  V.  Governor,  3 
How.  236. 

Pennsylvania. —  Com.  v.  Whitesides,  1 
Wkly.  Notes  Cas.  508. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  398. 

Complaint  held  sufficient. —  A  complaint  al- 
leging that  a  writ  of  attachment  was  issued 
against  the  property  of  D,  and  delivered  to 
and  received  by  H  to  be  executed ;  that  H, 
"  while  acting  as  deputy  sheriff  ...  in  the 
pretended  exercise  of  his  duty  as  such  officer, 
and  while  pretending  to  act  "  under  the  writ, 
seized  plaintiff's  property,  sufficiently  shows 
that  H,  in  taking  plaintiff's  property,  acted 
under  the  writ,  and  states  a  good  cause  of 
action.  Dishneau  v.  Newton,  91  Wis.  199, 
64  N.  W.  879. 

Rejection  of  surplusage. —  Where  the  peti- 
tion, by  suitable  averments,  shows  affirma- 
tively that  the  act  complained  of  was  done 
by  the  sheriff  while  in  the  performance  of  an 
oifiicial  duty,  it  is  not  subject  to  demurrer 
because  of  an  additional  averment  that  it 
Avas  done  "  under  color  of  his  said  office,"  but 
tiiese  words,  being  but  a  conclusion  not  war- 
ranted by  the  facts  stated,  are  properly  sub- 
jected as  surplusage.  Huffman  v.  Koppel- 
kom,  8  Nebr.  344,  1  N.  W.  243. 

80.  Griffith  v.  Com.,  10  Bush  (Ky.)  281. 

A  complaint  showing  the  sheriff  to  be  an 
officer  de  facto  is  sufficient  to  show  the  lia- 
bility of  his  sureties  for  his  acts.  Ramsey 
County  Com'rs  v.  Brisbin,  17  Minn.  451. 

Complaint  held  sufficient. —  A  complaint 
which  alleges  that  the  sheriff  as  principal, 
ami  the  other  defendants  as  sureties,  made 
and  delivered  his  official  bond  as  sheriff,  by 
which  defendants  became  jointly  and  sev- 
erally bound  for  the  faithful  performance  by 
the  sheriff  of  his  official  duties,  and  then 
proceeds  to  .state  the  alleged  wrongful  act 
of  the  sheriff  in  his  official  capacity,  for 
which  damages  are  sought,  is  sufficient  to 
show  a  liability  upon  the  part  of  the  sure- 
ties. San  Yuen  v.  McMann,  99  Cal.  497,  34 
Pac.  80.  See  also  State  v.  McDonald,  4  Ida. 
468,  40  Pac.  312,  95  Am.  St.  Rep.  137. 

81.  Alabama. — -Powell  v.  Governor,  13  Ala. 
516. 

California.— Kendall  V.  Clark,.  10  Cal.  17, 
70  Am.  Dec.  691,  holding  that  a  complaint 
against  the  sheriff  on  his  official  bond  for 
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selling  a  homestead,  asking  the  value  of  the 
property  as  damages,  was  bad,  as  under  such 
sale  the  purchaser  took  nothing,  and  the 
owner  was  not  injured  by  the  deed,  which 
was  simply  inoperative. 

Kentucky. —  Com.  v.  Bartlett,  7  J.  J. 
Marsh.  161;  Com.  v.  Morton,  44  S.  W.  647, 
19  Ky.  L.  Rep.  1882,  holding  that  a  petition 
alleging  that  the  sheriff  had  sold  the  lands 
of  certain  persons  for  taxes,  who  owned  per- 
sonalty worth  more  than  the  amount  of  the 
tax  assessed  against  them,  and  plaintiff, 
having  a  vendor's  lien  on  the  lands  sold,  was 
compelled  to  buy  in  the  property  at  the  tax- 
sale,  but  not  alleging  that  his  lien  was  lost, 
or  that  the  property  bought  by  him  was  not 
of  sufficient  value  to  pay  the  unpaid  pur- 
chase-money due  him,  as  well  as  the  tax,  was 
bad  on  demurrer. 

Nebraska. —  Aultman  v.  Grimes,  38  Nebr. 
878,  57  N.  W.  568. 

Vermont. —  Hide  v.  Childs,  1  D.  Chipm. 
230. 

West  Virginia. — Com.  t\  Fry,  4  W.  Va.  721. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  398. 

Complaint  held  sufficient. —  Where  a  plain- 
tiff declared  that  on  a  fieri  facias  against 
his  goods  a  sheriff  levied  and  made  the  debt, 
but  falsely  returned  nulla  bona,  by  reason 
of  which  a  capias  ad  respondendum  was  is- 
sued and  he  was  arrested  and  again  com- 
pelled to  pay  the  money,  sufficient  damage 
was  shown  to  make  the  sheriff's  sureties 
liable  as  for  the  wilful  misconduct  of  the 
sheriff.  Hexon  v.  Hamilton,  6  U.  C.  Q.  B. 
0.  S.  115. 

82.  State  v.  Kirby,  6  Ark.  453 ;  Withrow  V. 
Com.,  10  Serg.  &  R.  (Pa.)  231. 

83.  McCoy  v.  Reed,  5  Watts  (Pa.)  300; 
Davis  V.  Hamilton,  6  U.  C.  Q.  B.  O.  S.  Ill, 
holding  that  a  declaration  against  a  sheriff's 
surety  which  set  out  a  judgment  and  execu- 
tion against  plaintiff  in  a  former  suit, 
and  that  the  sheriff  had  levied  the  debt,  but 
falsely  returned  nulla  bona,  by  means  of 
which  return  plaintiff  was  obliged  to  pay 
the  debt  again,  was  bad,  on  general  demur- 
rer, in  not  showing  how  plaintiff  was  com- 
pelled to  pay  twice,  the  first  payment  having 
discharged  the  debt. 

84.  Richardson  V.  Samuelson,  45  Kan.  589, 
26  Pac.  12. 

85.  Montgomery  v.  State,  53  Ind.  108;  Law- 
ton  V.  Erwin,  9  Wend.  (N.  Y.)  233. 
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might  have  been  made,^"  and  it  has  also  been  held  necessary  to  allege  that  the 
officer  was  not  directed  by  plaintiff  or  his  agent  not  to  make  a  levy.^^  In  an  action 
for  failure  to  execute  a  capias  ad  satisfaciendum,  the  declaration  must  aver  that 
while  the  officer  held  the  execution,  defendants  therein,  or  some  of  them,  were 
within  his  bailiwick,  and  might  have  been  arrested. In  an  action  for  failure  to 
make  the  money  on  an  execution,  a  complaint  alleging  that  property  was  levied 
on  by  the  sheriff  and  advertised  for  sale  as  property  of  the  execution  debtor  is 
sufficient,  without  alleging  that  it  was  his  property.  Where  the  action  is  for 
failure  to  levy  an  attachment,  the  petition  must  allege  that  plaintiff  prosecuted 
his  attachment  suit  to  final  judgment.®^  It  has  been  held  that  a  petition  in  an 
action  based  upon  the  officer's  neglect  of  duty  in  carrying  into  effect  an  execution 
issued  by  a  justice  of  the  peace  should  specifically  state  the  facts  necessary  to  give 
jurisdiction  to  the  justice. In  debt  against  a  sheriff  on  his  official  bond  for  not 
making  the  money  on  an  execution,  it  is  not  a  sufficient  breach  to  allege  that  he 
did  not  sell  property  taken  on  execution,  but  it  should  be  alleged  that  he  did  not 
have  the  money  before  the  court  at  the  return-day  of  the  execution. Where  the 
action  is  for  failure  to  execute  a  writ  of  replevin  the  tender  of  a  sufficient  bond 
must  be  averred. A  complaint  alleging  that  in  an  action  on  a  note  the  sheriff 
failed  to  serve  the  only  solvent  maker,  that  the  action  on  the  note  was  dismissed  as 
to  such  maker,  that  before  another  action  could  be  brought  such  maker  removed 
from  the  state  with  all  his  property,  and  that  by  reason  of  such  neglect  of  duty 
plaintiff  lost  the  entire  debt  sufficiently  assigns  a  breach  of  the  bond.^^ 

(b)  Improprieties  in  Execution  of  Process.  In  an  action  by  an  execution 
defendant  on  a  sheriff's  bond  for  misconduct  of  the  sheriff  in  executing  a  writ 
of  execution  it  is  not  necessary  to  set  forth  in  the  declaration  the  judgment  on 
which  the  execution  issued. 

(c)  Wrongful  Seizure,  While  a  complaint  in  an  action  for  a  wrongful  seizure 
should  describe  the  property, the  absence  of  such  description  does  not  amount 
to  a  failure  to  state  a  cause  of  action,   but  the  defect  must  be  reached  by  demurrer. 


86.  State  v.  Kirby,  6  Ark.  453  ;  State  v. 
Shackleford,  15  Ind.  376;  Major  v.  State,  8 
Blackf.  (Ind.)  71;  State  v.  Soverns,  6 
Blackf.  (Ind.)  168;  State  v.  Roberts,  12 
N.  J.  L.  114,  21  Am.  Dec.  62. 

Complaint  sufficient  against  general  de- 
murrer as  warranting  nominal  damages. — 
Where  the  complaint  in  a  suit  on  a  con- 
stable's bond  for  failure  to  collect  an  execu- 
tion did  not  directly  aver  that  the  execution 
defendant  had  sufficient  property  subject  to 
execution  to  satisfy  it,  or  some  part  thereof, 
or  what  the  facts  were  which  constituted  the 
return  thereon  of  "  No  property  found "  a 
false  return,  or  what  was  the  A^alue  of  the 
property  charged  to  have  been  improperly  set 
off  to  defendants  as  exempt,  it  was  held 
that  such  complaint,  although  insufficient  as  a 
demand  for  full  damages  for  the  want  of  such 
averments,  was  good  for  nominal  damages 
merely,  and  therefore  sufficient  on  general 
demurrer.  State  v.  Hammond,  72  Ind.  472, 
holding,  however,  that  the  omitted  averments 
could  not  be  supplied  by  the  allegation  that 
by  the  delay  of  such  constable  the  execution 
defendant  was  enabled  to,  and  did,  dispose  of 
all  his  property  subject  to  execution. 

Value  of  property. — ■  It  should  Ix;  alleged 
that  the  property  on  which  the  sheriff  was 
required  to  levy  was  of  some  value.  Com. 
V.  Fry,  4  W.  Va.  721. 

87.  jMontgomery  r.  Siafe,  53  Ind.  108,  109 
[folloioed  in  State  r.  Enunons,  88  Ind.  279], 


so  holding  under  a  statute  making  it  the 
duty  of  a  constable  to  levy  and  sell  within 
a  certain  time  "  unless  otherwise  directed  by 
the  plaintiff,  or  his  agent." 

88.  Jones  v.  State,  5  Blackf.  (Ind.)  492; 
Lawton  v.  Irwin,  9  Wend.  (N.  1^)  233. 

89.  Smith  v.  Castellow,  88  Ala.  355,  6  So. 
750. 

90.  Shanklin  v.  Francis,  59  Mo.  App.  178 
(so  holding  on  tlie  ground  that  otherwise  no 
injury  to  plaintiff  appears)  ;  Com.  v.  Fry.  4 
W.  Va.  721. 

91.  Cornell  r.  Barnes,  7  Hill  (X.  Y.)  35; 
Lawton  v.  Erwin,  9  Wend.  (N.  Y.)  233.  hold- 
ing that  a  mere  general  averment  that  judg- 
ment was  recovered  in  a  court  holcUMi  by  and 
before  A  B,  a  justice  of  the  peace  in  and  for 
the  ccniiity  of  O,  and  having  full  power  and 
competent  authority  to  hold  sucli  court  and 
to  render  such  judgment,  was  insuHieiont. 

92.  State  r.  Knglos,  5  Ark.  26  [folloircd 
in  State  r.  Holleman,  21  Ark.  413].  But 
compare  Adams  r.  State,  6  Ark.  497. 

93.  State  r.  Stephens,  14  Ark.  264. 

94.  {\)lquilt  r.  Ivev.  62  C,a.  168. 

95.  Sandorson  r.  llamiUon.  1  I'.  C.  Q.  B. 
460. 

96.  See  Rasco  r.  delVorson.  142  Ala.  10^, 
38  So.  246. 

97.  Kasco  r.  JetVerson.  142  .\h\.  TO.').  3S  So. 
246. 

98.  Rasco  r.  JetTovson,  142  Ahi.  705.  38  So. 
246. 
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Where  the  action  is  based  upon  a  seizure  of  exempt  property  the  declaration  must 
state  facts  showing  the  right  to  the  exemption.^®  An  allegation  in  a  petition  that 
the  officer  seized  certain  property  while  in  plaintiff's  possession  and  by  force 
removed  it  from  his  possession  and  refused  to  deliver  it  to  him  is  a  sufficient  aver- 
ment of  plaintiff's  possession  and  the  officer's  interference  therewith;  ^  and  a 
petition  alleging  that  plaintiff  was  in  possession  of  certain  property  by  virtue 
of  a  chattel  mortgage  and  that  by  reason  of  the  officer's  seizing  and  holding  the 
property  a  right  of  action  accrued  to  plaintiff  is  sufficient  after  judgment  as  to 
the  ownership  of  plaintiff.^ 

(d)  Loss  of  Property.  A  complaint  in  an  action  by  a  plaintiff  in  replevin 
for  the  loss  of  the  property  is  defective  where  it  does  not  state  that  the  replevin 
action  had  been  prosecuted  to  final  judgment.^  In  an  action  for  failure 
to  safely  keep  attached  property  to  satisfy  the  execution  in  the  attachment 
suit,  an  allegation  that  plaintiff  lost  his  debt  by  reason  of  such  neglect  is 
not  essential.*  In  an  action  for  negligence  in  suffering  attached  property  to 
be  wasted,  a  petition  which  alleges  that  the  property  had  been  attached  as  the 
property  of  the  debtor,  and  that  the  attachment  lien  had  been  foreclosed,  and 
an  order  for  the  sale  of  the  property  issued,  is  sufficient,  although  it  does  not 
aver  that  the  attached  property  actually  belonged  to  the  debtor  or  was  subject 
to  attachment.^ 

(e)  Failure  or  Refusal  to  Deliver  Property.  A  complaint  in  an  action  for 
failure  to  deliver  property  must  show  plaintiff's  right  to  have  it  delivered  to  him.^ 
A  complaint  alleging  as  a  breach  of  the  bond  that  the  officer  refused  to  deliver 
possession  of  property  taken  in  an  action  of  detinue  upon  a  defendant  in  such 
action  tendering  him  a  bond  in  double  the  value  of  the  property  need  not  set  out 
the  writ  of  detinue,^  or  the  bond  tendered;  ^  nor  is  it  demurrable  because  showing 
upon  its  face  that  the  property  was  in  the  custody  of  the  law.^ 

(f)  Wrongful  Sale.  In  an  action  for  wrongfully  selling  property  which  it 
was  the  duty  of  the  sheriff  to  reserve  from  sale,  an  allegation  that  the  owner 
requested  him  to  reserve  it  is  mere  surplusage. In  an  action  for  selling  mortgaged 
property,  an  allegation  in  the  complaint  that  the  officer  levied  on  and  sold  the 


99.  People  v.  Zingraf,  43  111.  App.  337 
(holding  that  in  an  action  on  the  bond  of 
a  constable  for  refusal  to  surrender  exempt 
property  levied  upon,  a  declaration  averring 
that,  "  within  seven  days  of  the  time  said 
execution  was  issued  and  levied  upon  said 
piano,"  plaintiff  "  executed  under  oath,  her 
schedule  for  exemption,  as  by  the  statute  in 
such  case  made  and  provided,"  was  insufl&- 
cient,  since  it  showed  neither  that  the  piano 
was  worth  no  more  than  one  hundred  dollars, 
nor  that  plaintiff  was  the  head  of  a  family, 
and  the  piano  not  worth  more  than  three 
hundred  dollars)  ;  State  v.  Bacon,  24  Mo. 
App.  403. 

Allegations  as  to  non-possession  of  articles 
specifically  exempted. —  In  an  action  on  a  con- 
stable's official  bond  for  violation  of  Rev.  St. 
§  4907,  in  levying  on  less  than  three  hundred 
dollars'  worth  of  property  without  notifying 
the  execution  debtor  of  his  right  to  select 
such  property  as  exempt,  under  section  4906, 
in  lieu  of  that  specifically  exempted  by  sec- 
tion 4903,  the  execution  debtor  need  not  al- 
lege that  he  did  not  possess  the  property 
specifically  exempted,  or  that  his  entire 
property,  including  that  levied  on,  did  not 
exceed  three  hundred  dollars,  to  which  sec- 
tion 4906  limited  his  exemption  right.  State 
V.  Brady,  53  Mo.  App.  202. 
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1.  Richardson  v.  Samuelson,  45  Kan.  589, 
26  Pac.  12. 

2.  Richardson  V.  Samuelson,  45  Kan.  589, 
26  Pac.  12. 

3.  Southern  Orchard  Planting  Co.  I?.  Gore, 
83  Ark.  78,  102  S.  W.  709. 

4.  Cotton  V.  Atkinson,  53  Ark.  98,  13  S.  W. 
415. 

5.  Casey  v.  Douglass,  (Tex.  App.  1890)  16 
S.  W.  172. 

6.  Southern  Orchard  Planting  Co.  V.  Gore, 
83  Ark.  78,  102  S.  W.  709,  holding  that  a 
complaint  in  an  action  by  a  plaintiff  in  re- 
plevin, which  alleges  that  the  officer  failed 
to  deliver  the  property  to  plaintiff  "  as  re- 
quired by  law,"  did  not  show  that  plaintiff 
had  given  the  bond  which  the  statute  made 
essential  to  a  delivery  to  him  of  the  prop- 
erty. 

7.  Pruett  V.  Williams,  156  Ala.  346,  47  So. 
318. 

8.  Pruett  V.  Williams,  156  Ala.  346,  47  So. 
318. 

9.  Pruett  V.  Williams,  156  Ala.  346,  47  So. 
318. 

10.  Crow  V.  State,  23  Ark.  684,  so  holding, 

where  on  execution  defendant  had  claimed 
the  benefit  of  the  appraisement  law  and  the 
property  did  not  bring  two  thirds  of  its 
value. 
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property  sufficiently  charges  that  he  levied  on  and  sold  all  of  it.^^  In  an  action 
for  selling  plaintiff's  property  under  process  against  another  person  who  was  in  ■ 
possession  thereof,  it  is  not  necessary  to  specifically  allege  that  the  property  was 
not  subject  to  sale  on  execution  against  the  holder,  but  an  averment  of  title  in 
plaintiff  is  sufficient.^^  A  complaint  alleging  that  plaintiff  demanded  his.  personal 
property  exemptions  in  time,  but  that  defendant  sheriff  failed  and  refused  to 
allot  such  exemptions  to  him,  and  afterward  sold  the  property  and  apphed  the 
money  to  executions  in  his  hands,  sufficiently  alleges  a  breach  of  defendant's  bond.^^ 

(g)  Sale  at  Inadequate  Price.  In  an  action  for  damages  caused  by  the  sheriff's 
illegal  and  fraudulent  conduct  in  seUing  property  of  plaintiff  on  execution,  by 
reason  of  which  the  property  was  sold  for  much  less  than  its  value,  it  is  not  neces- 
sary to  specify  the  illegal  and  fraudulent  acts.^* 

(h)  Failure  to  Sell.  The  declaration  in  an  action  for  not  selling  property 
levied  on  should  negative  the  giving  of  a  forthcoming  bond,  if  the  property  is 
such  as  may  be  relieved  by  such  a  bond.^^ 

(i)  Failure  to  Convey  Property  Sold.  In  an  action  for  failure  to  convey  to 
the  purchaser  property  alleged  to  have  been  sold  by  the  officer  under  execution, 
the  declaration  should  state  that  the  execution  was  levied  on  the  property,^®  and 
that  the  property  belonged  to  defendant  in  the  execution,^^  and  should  describe  the 
property  with  certainty. 

(j)  Failure  to  Collect.  In  declaring  on  a  sheriff's  bond,  for  his  failure  to  coUect 
an  account  for  officer's  fee  bills,  it  must  be  alleged  that  the  fees  were  due  and 
owing  to  the  relator.^^  An  averment  that  if  the  officer  did  not  collect  the  money 
on  a  fee  bill  placed  in  his  hands  it  was  his  own  neglect  and  fault  is  not  sufficient 
to  make  him  liable  under  a  statute  declaring  him  responsible  "for  any  injury 
for  failing  to  collect  the  same,  when  by  proper  diligence  it  might  have  been 
collected." 

(k)  Failure  to  Pay  Over  Money.  Where  the  action  is  for  failure  to  pay  over 
money  the  collection  thereof  by  the  officer  must  be  positively  averred,^^  and  it  is 
also  necessary  to  aver  the  failure  to  pay  over    and  to  show  plaintiff's  right  to 


11.  McDaniel  v.  State,  118  Ind.  239,  20 
N.  E.  739. 

12.  Keck  V.  State,  12  Ind.  App.  119,  39 
N".  E.  899. 

13.  State  V.  Kenan,  94  N.  C.  296. 

14.  State  V.  Gresham,  1  Ind.  190,  Smith  94, 
holding  that  the  declaration  was  sufficient 
where  it  alleged  that  the  sheriff  conducted 
the  execution  sale  of  plaintiff's  property  in 
an  illegal  and  fraudulent  manner  for  the 
purpose  of  injuring  plaintiff,  and  did,  by 
said  illegal  and  fraudulent  conduct,  sell  and 
cause  to  be  sold  said  lands  at  a  great  sacri- 
fice to  plaintiff's  damage. 

15.  State  V.  Hammett,  7  Ark.  492. 

16.  Hazel  v.  Waters,  11  Fed.  Gas.  No.  6,283, 
3  Cranch  C.  C.  420. 

17.  Hazel  v.  Waters,  11  Fed.  Gas.  No.  6,283, 
3  Cranch  C.  C.  420. 

18.  Hazel  v.  Waters,  11  Fed.  Gas.  No.  6,283, 
3  Cranch  C.  C.  420. 

19.  Cobb  V.  Com.,  3  T.  B.  Mon.  (Ky.)  391. 

20.  Walters  V.  Chinn,  1  Mete.  (Ky.)  499. 

21.  Northcut  i).  Com.,  3  Dana  (Ky.)  483; 
Walters  v.  Chinn,  1  Mete.  (Ky.)  401).  hold- 
ing that  an  allegation  that  the  plaintilf 
"  believes  [the  defendant]  has  collected,"  etc., 
and  "  if  he  has  not,  it  is  his  own  neglect," 
is  insullicient. 

Specification  of  items  not  necessary. —  In 
an  action  for  failure  to  pay  over  various 


moneys  received  by  the  sheriff,  it  is  a  suffi- 
cient assignment  of  the  breach  to  aver  a  gen- 
eral receipt  of  the  entire  amount  and  failure 
to  pay  over,  without  specifying  each  partic- 
ular item  received.  Governor  r.  White,  4 
Stew.  &  P.  (Ala.)  441.  24  Am.  Doc.  763. 

Pleading  acknowledgment  of  receipt. — ■  In 
debt  on  a  sherifl"'s  bond  an  assignment  of 
breach  that  a  deputy  "  acknowledged,"  after 
he  ceased  to  be  deputy,  that  he  had  received 
money  on  an  execution,  without  assigning 
that  the  deputy  had  in  fa-ct  received  it.  is 
insufficient.  Bennett  r.  Giles,  6  T^eigh  (Va.) 
316. 

An  averment  that  the  officer  has  collected 
a  certain  sum  for  phiintilT.  who  was  entitled 
to  receive  the  sanu'.  and  has  faihvi  anil  re- 
fused to  ])ay  over  the  same,  is  suiru'ient, 
without  setting  forth  what  claim  was  col- 
lected or  from  whom  it  was  collocfed.  Smith 
V.  Wilkinson,  5  Goldw.  (Tenn.)  ir>7. 

22.  Hardin  r.  Governor,  5  Litt.  (Ky.)  336 
(holding  that  in  an  action  on  the  otlieial  bond 
of  the  sergeant  of  the  court  of  apin^als  to 
recover  n\onev  coIl;>cted  by  a  deputy  on  an 
execution,  an  averment  that  it  was  eolleetetl 
by  a  deputy  of  defendant  was  not  good,  as 
it  sliould  also  have  alleged  that  the  principal 
had  failed  pay  over  the  money  i^dleeted, 
as  well  as  the  deputv)  :  Bovlan  r.  Hodtrkin- 
son,  50  Hun  (X.  V.)*433.  3  *X.  Y.  Suppk  319 
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receive  such'  money, and  the  officer's  duty  to  pay  it  over.^*  Where  the  action 
is  for  failure  to  pay  over  money  collected  on  execution  a  demand  and  refusal 
must  be  alleged,^^  but  it  has  been  considered  not  necessary  to  set  out  the  particular 


(holding  that  a  complaint  against  an  under- 
sheriff  alleging  that  he  had  sold  under  mort- 
gage foreclosure  property  in  which  plaintiff 
was  interested  as  devisee;  that  defendant, 
although  requested,  had  refused  to  pay  to 
plaintiff  his  share  of  the  surplus;  and  that 
the  sheriff  had  assigned  to  plaintiff  his  in- 
terest in  defendant's  bond  to  the  extent  of 
the  surplus  so  received  by  defendant,  was 
insufficient  for  not  alleging  that  defendant 
did  not  pay  the  surplus  over  to  his  principal, 
or  bring  it  into  court,  as  the  statute  di- 
rects) . 

Complaints  held  sufficient:  A  complaint  al- 
leging the  exaction  of  illegal  fees,  that  an 
order  was  entered  retaxing  liis  fees,  and  that 
the  officer  had  disobeyed  the  order  refusing 
to  repay  the  excess  to  plaintiff  sufficiently 
alleges  a  breach  of  condition  that  the  officer 
should  pay  over  all  moneys  collected.  Bren- 
nan  v.  State  Bank,  10  Colo.  App.  368,  50 
Pac.  1076.  In  an  action  on  a  sheriff's  bond 
for  his  failure  to  turn  over  money  paid  him 
on  an  execution  sale,  an  allegation  in  the 
complaint  that  the  sheriff  "  failed  and  re- 
fused to  apply  said  money  or  any  part 
thereof,  toward  the  satisfaction  of  said  execu- 
tion," negatives  payment  by  him  of  the 
amount  to  the  clerk  of  the  court,  and  is 
sufficient.  State  f.  Cisney,  95  Ind.  265.  It 
is  a  sufficient  assignment  of  a  breach  to  aver 
that  the  officer  has  collected  a  certain  amount 
of  money  in  his  official  capacity,  which  he 
has  refused  to  account  for  and  pay  over. 
Hughes  V.  Smith,  5  Johns.  (N.  Y.)  168,  so 
holding  in  an  action  upon  the  bond  of  an 
under-sheriff.  A  breach  of  the  covenant  that 
the  sheriff  would  pay  over  moneys  received  by 
him  sufficiently  appears  from  an  allegation 
"  that  he  had  by  virtue  of  his  office  received 
certain  monies  which  the  plaintiffs  are  en- 
titled to  according  to  the  true  intent  and 
meaning  of  the  covenant,  to  wit,  £50,  within 
the  four  years  mentioned  by  the  covenant, 
but  that  he  neglected  and  refused  to  pay  them 
to  the  plaintiffs  although  often  requested  so 
to  do."  Shuter  v.  Graham,  2  U.  C.  Q.  B. 
164. 

23.  Meriam  v.  State,  7  Blackf.  (Ind.)  245, 
holding  that  an  assignment  of  a  breach  in  a 
suit  on  a  sheriff's  bond  that  the  sheriff  had 
sold  land  on  execution  to  the  relator  and 
received  from  him  the  price,  that  the  sale 
was  afterward  set  aside,  and  that  the  sheriff 
had  refused  to  pay  the  money  on  demand  to 
the  relator  was  insufficient,  as  an  averment 
that  notice  had  been  given  to  the  sheriff  that 
the  sale  had  been  set  aside  was  necessary  in 
such  case. 

Statement  of  interests  of  joint  owners.— 

Where  an  action  on  a  sheriff's  bond  is 
brought  for  the  purpose  of  recovering  a  sum 
of  money  found  by  an  order  absolute  on  a 
rule  against  the  sheriff  to  be  due  to  two 
persons  jointly,  it  is  no  objection  to  the 
sufficiency  of  the  breaches  assigned  that  the 
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declaration  does  not  state  the  amount  of  the 
interest  of  each  in  that  sum.  Towns  17.  Hicks, 
6  Ga.  239. 

24.  Helena  v.  Biscoe,  19  Ark.  417  (holding 

that  where  the  action  is  for  a  breach  of  the 
covenant  in  a  town  constable's  bond  that  he 
should  on  the  expiration  of  his  term  pay 
over  to  his  successor  all  moneys  belonging  to 
the  town,  a  declaration  containing  no  aver- 
ment that  a  successor  has  been  appointed 
who  is  authorized  to  receive  the  money  is 
fatally  defective)  ;  State  v.  Hays,  30  W.  Va. 
107,  3  S.  E.  177  (holding  that  a  declaration 
in  an  action  for  failure  to  pay  over  money 
received  by  the  sheriff  in-  his  official  capacity 
for  the  use  of  the  county,  which  fails  to  aver 
that,  before  such  action  was  commenced,  the 
county  court  had,  by  its  order  entered  of 
record,  or  by  a  draft  made  in  pursuance 
thereof,  ordered  him  to  pay  such  moneys  to 
his  successor  in  office,  or  to  some  other  per- 
son, and  that  said  sheriff  had  notice  thereof, 
is,  upon  general  demurrer,  fatally  defective). 

Complaint  held  sufficient. —  A  petition  al- 
leging that  plaintiff  was  the  holder  of  an 
execution  which  was  a  special  lien  against 
certain  secured  property,  that  there  had  been 
a  sale  by  the  sheriff  of  a  portion  of  the  prop- 
erty, and  that,  after  discharging  certain 
taxes,  there  was  in  the  hands  of  the  sheriff 
a  specified  sum  subject  to  plaintiff's  execu- 
tion ;  that,  at  plaintiff's  instance,  a  rule  nisi 
had  issued  against  the  sheriff  in  the  superior 
court  of  the  county  of  which  he  had  been 
sheriff,  and  that  a  rule  absolute  had  been 
obtained  against  him,  requiring  him  to  pay 
over  money  on  plaintiff's  execution,  which  he 
refused  to  do;  and  that  the  sum  specified  in 
the  petition  was  in  the  sheriff's  hands  at  the 
date  of  the  rule  absolute,  and  was  still  in 
his  hands,  sets  forth  a  cause  of  action  for  a 
breach  of  the  sheriff's  official  bond.  Velvin 
V.  Austin,  109  Ga.  200,  34  S.  E.  335,  holding 
that  it  was  not  necessary  to  allege  that  the 
execution  was  placed  in  the  sheriff's  hands, 
that  there  had  been  a  failure  or  refusal  to 
levy  the  execution,  or  that  there  was  no 
other  property  on  which  the  execution  could 
be  levied. 

25.  Governor  v.  Pleasants,  4  Ark.  193; 
Harris  v.  Perry,  2  Bush  (Ky.)  101;  Huston 
V.  Hagar,  1  Duv.  (Ky.)  24.  See  also  Com. 
i;.  Bartlett,  7  J.  J.  Marsh.  (Ky.)  161;  Finn 
V.  Wilson,  5  J.  J.  Marsh.  (Ky.)  338,  holding 
that  as  a  constable  is  not  bound  to  go  out  of 
the  county  to  pay  over  money  collected  by 
him,  a  person  residing  out  of  the  county 
must  aver  a  demand  and  refusal  before  he 
can  maintain  an  action  on  the  bond  for  the 
money  collected.  But  compare  Wells  v.  Com., 
8  B.  Mon.  (Ky.)  459  [followed  in  Com.  v. 
Hughes,  10  B.  Mon,  (Ky.)  461]  (holding 
that  an  averment  of  a  demand  is  not  neces- 
sary unless  the  record  shows  that  plaintiff 
did  not  reside  in  the  officer's  county  or  have 
an  agent  therein)  ;  Grandstaff  v.  Ridgely,  30 


SHERIFFS  AND  CONSTABLES      [35  Cye.]  1983 


time  at  which  and  manner  in  which  the  demand  was  made.^^  An  express  aver- 
ment that  the  process  under  which  the  officer  collected  the  money  was  directed 
to  him  is  not  essential  if  that  fact  can  be  implied  from  the  other  facts  alleged. 
In  an  action  for  failure  to  pay  over  money  collected  upon  a  county  levy  it  is  not 
necessary  to  allege  that  the  levy  was  made  by  a  majority  of  the  justices  of  the 
county,  or  that  they  had  all  been  summoned  to  attend  the  court.^^  In  an  action 
for  failure  to  pay  over  license  taxes  and  fees  collected,  the  several  items  of  defalca- 
tion need  not  be  separately  averred. It  has  been  held  that  a  declaration  for 
failure  to  pay  over  money  collected  under  execution  is  bad  when  it  does  not  allege 
any  judgment  to  warrant  the  execution.^*^  In  an  action  of  debt  against  a  sheriff 
and  his  sureties  for  a  failure  on  the  part  of  the  sheriff  to  collect  and  pay  over 
militia  fines,  the  declaration  must  set  forth  the  names  of  the  persons  against 
whom  the  fines  were  assessed,  and  the  several  amounts  of  the. fines,  as  stated  in 
the  certificate  of  the  president  of  the  court-martial.^^  Where  a  sheriff  has  rendered 
an  account  of  the  taxes  collected  by  him  in  a  settlement  with  the  county  treasurer, 
which  account  is  not  itemized,  it  is  not  necessary,  in  an  action  upon  his  bond  for 
failure  to  pay  over  part  of  the  money,  for  the  complaint  to  specify  any  errors 
in  such  settlement. Where  the  claims  put  into  the  officer's  hands  were  not 
specifically  set  out  in  the  assignment  of  the  breach,  but  the  declaration  stated 
that  plaintiff  had  placed  in  his  hands  for  collection  divers  claims,  which  were 
particularly  set  out  in  a  receipt  given  by  the  constable  in  his  official  capacity, 
and  which  was  thereto  annexed,  appropriately  marked,  and  averred  the  collection 
of  moneys  by  the  constable  and  his  failure  and  refusal  to  pay  over  to  the  relator, 
it  was  held  that  the  breach  was  well  assigned. 

(l)  Misapplication  of  Proceeds  of  Sale.  In  an  action  for  the  improper  applica- 
tion of  the  proceeds  of  an  execution  sale  it  is  not  necessary  that  the  complaint 
should  set  out  the  judgment  on  which  the  execution  issued.^* 

(m)  Taking  Insufficient  Bond.  In  an  action  to  recover  damages  for  taking 
an  insufficient  replevin  bond  a  declaration  alleging  that  the  officer  did  not  well 
and  faithfully  perform  his  official  duty  in  the  premises,  and  under  this  allegation 
making  the  necessary  specifications,  sufficiently  alleges  a  breach  of  the  bond ;  ^ 
and  it  is  not  necessary  to  set  forth  the  suit  upon  the  replevin  bond  and  the  failure 
of  plaintiff  to  obtain  satisfaction  thereby.^*^ 

(n)  Failure  to  Return  Process.  The  complaint  in  an  action  for  failure  to  i^?turn 
an  execution  should  set  out  the  judgment  on  which  the  execution  issued,^'  and 
where  the  execution  was  issued  by  a  justice  of  the  peace  it  is  necessaiy  to  state 


Gratt.  (Va.)  1  (holding  that  under  Code 
(1873),  c.  183,  §  37,  providing  that  an  officer 
receiving  money  under  an  execution,  vi^hen 
the  creditor  resides  in  a  different  county, 
shall  not  be  liable  to  judgment  for  non-pay- 
ment of  the  money  until  a  demand  of  pay- 
ment is  made  on  him  in  his  county  or  cor- 
poration, the  declaration  need  not  aver  a 
demand  of  payment  when  it  does  not  state 
where  the  creditor  resides). 

Demand  need  not  be  specially  alleged. — 
Hill  V.  Fitzpatrick,  6  Ala.  314  [overruling 
McBroom  v.  Governor,  6  Port.  (Ala.)  32], 

26.  Harris  v.  Perry,  2  Bush  (Ky.)  101, 
102,  where  it  is  said:  "A  demand  being  re- 
quired by  the  statute,  is  a  traversable  fact; 
and,  if  it  is  so  alleged  as  that  an  issue  may 
be  made  thereon,  it  will  bo  sunicicnt." 

27.  Com.  V.  Hughes,  10  B.  Mon.  (Ky.)  4G1. 

28.  State  v.  Phares,  24  W.  Va.  057. 

29.  State  f.  McDonald,  4  Ida.  468,  40  Pac. 
312,  95  Am.  St.  Rep.  137. 

30.  Robertson  v.  Fortune,  14  U.  C.  C.  P. 
444;  Bidwell  v.  McLean,  5  U.  C.  Q.  B.  0.  JS. 


690.  But  compare  Ricketson  v.  Com.,  51  Pa. 
St.  155  [folloioing  Beale  v.  Com.,  7  Watts 
(Pa.)  183;  Beale  r.  Com..  16  Serg.  &  R. 
(Pa.)  150]. 

31.  Chapman  r.  Weaver,  19  Ala.  620. 

32.  Greene  County  r.  Tavlor.  77  N.  C. 
404. 

33.  Governor  r.  Roach,  9  Gratt.  (Va.)  13. 

34.  State  v.  Hamilton,  32  Ind.  104. 

35.  People  v.  Lee,  65  Mich.  557,  32  N.  W. 
817. 

36.  Adams  r.  Woisborger.  62  Xobr.  325, 
328,  87  N.  W.  10,  wlioro  it  is  said:  "  Tlio 
(h>f(Mul;int  in  replevin  suing  upon  the  oflicor's 
bond  noed  not  pU\ul  how  ho  ox}vots  to  prove 
that  the  security  was  insullioiont.  It  is 
enough  for  him  to  aHogc  that  it  was  insufli- 
ci(Mil  and  that  in  eonsequiMu-e  of  that  fact  he 
lias  sulVored  (ianiag»'s.  The  record  of  the  suit 
on  the  ropUnin  bond  is  not  the  ojily  or  con- 
clusive, nor  yet  the  complete  ovidonce  requi- 
site to  support  the  claim." 

37.  State  r.  Spencer.  4  Blackf.  (Ind.)  310; 
Biduell  r.  :Mcl>Mn.      \\  (\  Q.  Vs.  O.  S.  090. 
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facts  showing  that  the  justice  had  jurisdiction.^^  An  allegation  that  the  officer 
"did  not  make  legal  service  and  return"  of  an  execution  placed  in  his  hands  is 
insufficient  as  an  averment  of  failure  to  return  the  writ ;  but  a  charge  that  the 
officer  did  not  return  an  execution  within  the  time  limited  by  law  is  a  good 
assignment  of  a  breach  of  the  bond.*^  Where  the  action  is  under  a  statute  making 
the  sheriff  and  his  sureties  liable  for  the  amount  of  an  execution  and  damages  if 
the  sheriff  neglects,  "without  reasonable  excuse/'  to  return  the  execution  within 
a  certain  time,  the  petition  must  allege  that  the  delay  to  make  the  return  was 
without  reasonable  excuse.*^ 

(o)  False,  Return.  In  an  action  for  a  false  return  it  is  not  sufficient  to  allege 
that  a  false  return  was  made;*^  but  the  declaration  should  state  the  nature  of  the 
return  made,*^  and  state  facts  which  if  true  show  that  the  return  is  false.**  In 
an  action  for  making  a  false  return  of  nulla  bona  on  an  execution  in  favor  of  plain- 
tiff, it  is  not  necessary  to  allege  that  the  judgment  is  unsatisfied.*^ 

(p)  Illegal  or  Insufficient  Return.  In  an  action  based  on  the  illegality  and 
insufficiency  of  the  officer's  return  to  an  execution,  the  declaration  should  show 
what  the  return  actually  made  was.*^ 

(q)  Wrongful  Arrest.  A  complaint  alleging  that,  claiming  to  act  officially 
and  in  his  official  capacity,  the  sheriff  seized  and  carried  plaintiff  to  the  jail  of  the 
county  where  he  locked  him  up  for  twenty-four  hours,  wholly  without  warrant 
of  law,  and  maliciously  and  wantonly,  is  sufficient  as  against  a  general  demurrer.*^ 
A  complaint  in  an  action  for  an  arrest  by  the  sheriff's  deputy  is  insufficient,  where 
it  does  not  allege  that  he  was  arrested  without  a  warrant,  or  charge  in  general 
terms  that  the  arrest  was  unlawful,  although  it  negatives  the  conditions  upon 
which  a  lawful  arrest  could  have  been  made  without  a  warrant.*^ 

(r)  Assault.  A  complaint  alleging  that  the  sheriff,  with  his  deputies,  came 
to  plaintiff's  premises  and  demanded  possession  of  certain  property  described  in 
a  chattel  mortgage,  which  plaintiff  refused,  unless  the  papers  were  produced;  that 
the  sheriff  refused  to  produce  any  papers,  except  a  written  notice  of  foreclosure 
of  the  mortgage;  and  that  the  sheriff  attempted  to  remove  the  property,  and,  while 
plaintiff  was  endeavoring  to  produce  it,  assaulted  and  beat  him,  and  also  alleging 
that  in  such  matters  the  sheriff  acted  as  sheriff  and  not  otherwise,  is  sufficient  as 
against  a  general  demurrer.*^ 

(s)  Escape.  A  declaration  for  a  voluntary  escape  of  plaintiff's  debtor  must 
show  that  plaintiff  had  recovered  a  judgment."*^  In  an  action  for  an  alleged  escape 
of  a  debtor  in  custody  under  bail  process  an  allegation  in  the  declaration  that  the 
capias  was  "marked  and  indorsed  for  bail"  is  sufficient  to  show  that  the  sheriff 
was  required  by  the  process  in  his  hands  to  hold  defendant  therein  to  bail.^^ 
Where,  in  an  action  by  a  sheriff  on  the  bond  of  his  deputy,  the  breach  assigned  was 
that  the  order  of  a  judge  was  delivered  to  the  deputy  for  the  committal  to  close 
custody  of  a  debtor  admitted  to  the  limits,  and  that  the  deputy  had  arrested  but 
suffered  him  to  escape,  but  it  was  not  alleged  either  that  the  debtor  was  on  the 
limits  when  the  order  was  delivered  to  the  deputy,  or  that  he  was  arrested  on  the 
limits  by  the  deputy  under  it,  the  allegation  of  the  breach  was  defective.^^ 


38.  Cornell  v.  Barnes,  7  Hill  (N.  Y.)  35. 

39.  Major  v.  State,  8  Blackf.  (Ind.)  71. 

40.  Lawton  v.  Erwin,  9  Wend.  (N.  Y.) 
233. 

41.  Ridgway  v.  Moody,  91  Ky.  581,  16 
S.  W.  526,  13  Ky.  L.  Rep.  188. 

42.  Com.  V.  Booker,  6  Dana  (Ky.)  441; 
Com.  V.  Bartlett,  7  J.  J.  Marsh.  (Ky.)  161. 

43.  Com.  V.  Bartlett,  7  J.  J.  Marsh.  (Ky.) 
161. 

44.  Com.  V.  Booker,  6  Dana  (Ky.)  441; 
Com.  V.  Bartlett,  7  J.  J.  Marsh.  (Ky.) 
161. 
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45.  Lucas  v.  Governor,  6  Ala.  826. 

46.  Graham  v.  State,  6  Blackf.  (Ind.)  32. 

47.  Hall  V.  Tierney,  89  Minn.  407,  95  N.  W. 
219. 

48.  Bonebrake  v.  Hunt,  (Ariz.  1907)  89 
Pac.  544. 

49.  Hall  V.  Tierney,  89  Minn.  407,  95  N.  W. 
219. 

50.  Brown  v.  Price,  6  T.  B.  Mon.  (Ky) 
621. 

51.  Hutchison  v.  Governor,  23  Ala.  809. 

52.  Commercial  Bank  v.  Jarvis,  (East  T. 
5  Vict.)  3  Ont.  Case  Law  Dig.  6378. 


SHERIFFS  AND  CONSTABLES      [35  Cyc]  1985 


(t)  Charging  Excessive  Fees.  An  assignment  of  breach,  in  that  the  sheriff 
unlawfully  demanded  and  received  one  hundred  dollars  more  than  his  legal  fees 
for  certain  services  specified,  is  good  on  general  demurrer.''^ 

(xii)  Prayer  For  Relief,    A  declaration  on  an  officer's  bond  is  not  subject 
to  demurrer  because  the  damages  asked  are  larger  than  the  penalty  of  the  bond; 
nor  does  the  fact  that  plaintiff  asks  judgment  for  a  statutory  penalty  which  cannot 
be  recovered  in  an  action,  but  only  in  summary  proceedings,  render  the  declaration 
bad  on  general  demurrer.^^ 

b.  Plea  or  Answer  —  (i)  In  General.  Nil  debet,^^  and  non  damnificatus,^'^ 
are  not  proper  pleas  in  an  action  on  a  sheriff's  bonds.  And  where  the  breach 
assigned  is  a  failure  to  return  an  execution  issued  from  a  court  not  of  record,  a 
plea  that  there  is  no  record  of  such  judgment  and  execution  is  bad.^^  But  a  plea 
of  performance  of  covenants  has  been  considered  proper;^^  A  plea  which  is  not 
responsive  to  the  breaches  assigned  in  the  declaration  or  to  the  allegations  therein, 
or  which  sets  up  facts  which,  even  if  true,  would  not  relieve  the  officer  or  his  sureties 
of  liability/^  is  bad  on  demurrer,  as  is  also  an  answer  which  is  indefinite  or  uncer- 
tain.^^   But  a  plea  denying  a  material  and  traversable  allegation  of  the  complaint 


53.  State  v.  Gresham,  Smith  (Ind.)  94. 

54.  Com.  V.  Lynd,  9  Wkly.  Notes  Cas.  (Pa.) 
510. 

55.  Com.  V.  Bradley,  1  Litt.  (Ky.)  48. 

56.  Richman  v.  Powell,  7  N.  J.  L.  J.  45; 
Hart  V.  Brady,  1  Sandf.  (N.  Y.)  626. 

57.  Martin  t\  Royster,  8  Ark.  74;  State  v. 
Gresham,  1  Ind.  190;  Hart  v.  Brady,  1  Sandf. 
(N.  Y.)  626.  Contra,  Rees  v.  Tichenor,  1 
Miles  (Pa.)  183. 

58.  Faulkner  v.  State,  9  Ark.  14. 

59.  Rees  v.  Tichenor,  1  Miles  (Pa.)  183. 
See  also  Austin  v.  Parker,  13  Pick.  (Mass.) 
222;  State  Treasurers  v.  Wiggins,  1  McCord 
(S.  C.)  568;  Governor  v.  Organ,  5  Humphr. 
(Tenn.)  161.  Contra,  Martin  v.  Royster,  8 
Ark.  74. 

60.  Arkansas. —  Martin  v.  Royster,  8  Ark. 
74,  so  holding  as  to  general  pleas  of  non 
damnificatus  and  covenants  performed  in  an 
action  by  a  sheriff  on  the  bond  of  his  deputy, 
assigning  as  a  breach  that  the  deputy  col- 
lected money  on  execution  and  failed  to  pay  it 
over. 

Illinois. — 'Morgan  v.  People,  59  111.  58, 
holding  that  where  the  breach  assigned  was 
that  the  officer  sold  property  of  defendant  in 
execution  after  being  ordered  by  plaintiff  to 
suspend  the  sale,  a  plea  that  the  property  was 
so  sold  by  virtue  of  an  execution  in  the  offi- 
cer's hands  against  the  goods  and  chattels  of 
defendant  was  bad. 

Indiana. — ^  Meriam  V.  State,  7  Blackf.  245, 
holding  that  in  an  action  by  a  purchaser  at 
an  execution  sale  on  the  official  bond  of  tlie 
sheriff  for  the  money  paid  by  plaintilV,  an 
allegation  in  the  declaration  that  the  "  sale  " 
had  been  set  aside  is  not  met  by  a  plea 
averring  that  the  "  execution "  was  not  set 
aside. 

Kentucky. —  Com.  v.  Colgan,  5  B.  Moii.  485, 
holding  that  in  an  action  for  taking  insnlli- 
cient  security  in  a  replevin  bond  on  a  war- 
rant issued  for  rent  alleged  to  be  duo  and  in 
arrear,  a  plea  that  the  rent  was  not  payabh^ 
in  money  was  bad. 

Maryland.—  Bramble  V.  State,  41  Md.  435, 
holding  that  in  an  action  on  a  sheriff's  official 
[125] 


bond  to  recover  the  value  of  plaintiff's  statu- 
tory exemption  out  of  the  proceeds  of  an  exe- 
cution sale  of  his  property,  a  plea  that  plain- 
tiff had  no  "  legal "  estate  in  the  property 
sold  was  bad. 

Neio  York. — '  People  v.  Ten  Eyck,  13  \Yend. 
448,  holding  that  where  the  allegation,  in  an 
action  on  a  sheriff's  bond,  was  that  an  execu- 
tion was  delivered  to  defendant's  deputy  and 
that  he  levied  on  property  sufficient  to  satisfy 
it  but  neglected  to  advertise  and  sell,  and  that 
subsequently  another  execution  was  delivered 
to  another  deputy  of  defendant,  in  favor 
of  another  plaintiff,  by  virtue  of  which  the 
same  property  was  levied  on  and  sold,  and 
the  proceeds  paid  over  to  plaintiff  in  such 
second  execution,  a  plea  that  before  the  sale 
of  the  property  and  before  any  money  came 
to  the  sheriff's  hands,  he,  on  entering  on  the 
second  year  of  his  term  of  office,  executed  a 
new  bond,  with  new  sureties,  was  bad,  the 
gist  of  the  action  being  the  neglect  of  the 
first  deputy  to  advertise  and  sell,  and  such 
neglect  having  occurred  before  the  change  of 
sureties. 

See  43  Cent.  Dig.  tit.  ''Sheriffs  and  Con- 
stables," §  400. 

61.  Williams  r.  Ragan,  153  Ala.  397,  45 
So.  185,  holding  that  in  an  action  for  failure 
to  return  personal  ])roperty  held  under  execu- 
tion and  claimed  by  the  debtor  to  be  exempt, 
whore  the  execution  creditor  failed  to  furnish 
sudicient  forthcoming  bond,  a  ploa  stating 
that  the  constable  relied  on  the  advice  of  tlie 
debtor's  attorney,  and  which  was  aniondod  to 
show  that  the  constable  doliveretl  the  prop- 
erty to  the  creditor  beftu-o  he  gave  the  bond, 
was  bad  on  demurrer. 

62.  State  v.  Daugherty.  32  Imi.  350,  hold- 
ing that  in  an  action  o\\  a  sheriff's  otVicial 
bond,  alleging  several  breaches  thereof,  an 
answer  all(\uing,  as  to  all  and  each  breach 
mentioned  in  the  complaint,  that  the  broach 
was  caused  by.  and  that  the  acts  and  doings 
(»f  tlie  shorilV.  as  such,  wore  caused  by  and 
done  with  the  kiunvletlgo  and  oonstMit  of  the 
relators,  their  agents  and  attorneys,  was  bad 
on  demurrer,  as  too  inchMinite. 
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is  not  demurrable.^^  A  general  denial  of  all  material  allegations  of  the  complaint, 
''except  such  allegations  as  are  hereinafter  admitted,  stated,  or  qualified,"  will 
not  control  the  effect  of  an  affirmative  allegation  in  the  answer  which  in  legal 
effect  admits  the  cause  of  action.^*  In  an  action  for  turning  over  mortgaged 
property  to  the  purchaser  at  an  execution  sale  before  the  latter  has  complied  with 
the  condition  of  the  mortgage,  as  required  by  statute,  an  allegation  in  the  answer 
that  the  constable  did  nothing  with  the  property  after  the  sale,  and  did  not  turn 
it  over  to  the  purchaser,  but  left  it  with  the  person  who  had  possession  at  the  time 
of  the  levy,  is  insufficient,  it  not  alleging  that  the  property  still  remains  in  such 
possession,  and  that  it  can  be  reached  by  the  mortgagee.®^ 

(ii)  Pleas  as  to  Particular  Matters  —  (a)  Existence  of  Judgment, 
In  an  action  for  failure  to  execute  final  process,  a  plea  denying  in  the  verj^  language 
of  the  declaration  the  existence  of  such  a  judgment  as  the  one  upon  which  it  is 
alleged  the  execution  issued  is  sufficient,  although  it  is  not  in  the  technical  form 
of  a  plea  of  nul  tiel  record,  and  concludes  to  the  country  instead  of  with  a  prayer  for 
judgment. 

(b)  Variance  Between  Judgment  and  Process.  In  an  action  for  failure  to 
levy  and  return  an  execution,  a  plea  that  the  execution  was  not  issued  in  conformity 
with  the  judgment,  without  showing  in  what  respect  it  differs  from  the  judgment, 
is  bad  on  demurrer.^' 

(c)  Execution  of  Bond.  Nul  tiel  record  is  not  a  proper  plea  in  an  action  on  a 
sheriff's  official  bond,®^  but  the  proper  plea  to  put  in  issue  the  execution  of  the  bond 
is  non  est  factum.^^ 

(d)  Validity  of  Bond.  An  allegation  in  the  answer  which  denies  the  validity 
of  the  bond  but  does  not  allege  facts  sufficient  to  show  the  correctness  of  such 
conclusion  is  demurrable. '^^ 

(e)  Refusal  of  Prosper  Credits.  Where  the  defense  of  a  sheriff  to  an  action  on 
his  bond  for  taxes  found  to  be  due  by  him  on  the  audit  of  his  accounts  is  a  refusal 
of  credits  to  which  he  claims  he  is  entitled,  he  must  set  out  such  credits  specifically 
in  his  answer.'^ 

(f)  Payment  of  Debt.  Where  a  statute  providing  for  the  appointment  of  a 
county  treasurer  is  not  mandatory,  a  sheriff  who  is  sued  on  his  bond  for  county 
revenue  collected  must,  if  a  treasurer  has  been  appointed,  and  the  revenue  paid 
to  him,  plead  these  facts. ''^    In  an  action  for  failing  to  make  the  money  on  an 


63.  Crow  V.  State,  23  Ark.  684  (holding 
that  where  the  gravamen  of  the  action  was 
trespass  committed  in  selling  plaintiff's  prop- 
erty under  an  execution  issued  by  the  clerk 
of  the  circuit  court  upon  a  judgment  of  a 
justice  of  the  peace,  an  allegation  of  the  filing 
of  the  transcript  in  the  office  of  the  clerk  was 
material  and  traversable)  ;  Rodes  v.  Young, 
5  Dana  (Ky.)  558  (holding  that  where,  in 
an  action  for  fee  bills  collected,  one  count 
averred  that  when  they  were  placed  in  the 
hands  of  the  deputy  they  were  collectable  by 
distress,  which  was  an  essential  averment,  a 
plea  which  averred  a  state  of  facts  under 
which  they  were  not,  when  delivered,  collect- 
able by  distress,  was  good). 

64.  People  i;.  Otto,  77  Cal.  45,  18  Pac.  869, 
holding  that,  although  the  answer  in  an  ac- 
tion on  the  bond  of  a  sheriff  and  ex  officio 
tax  collector,  for  failure  to  pay  over  taxes 
collected,  denied  generally  all  the  material 
allegations,  a  subsequent  allegation  that  a 
third  person,  "  acting  as  undersheriff,"  col- 
lected the  amount  of  taxes  charged,  was  an 
admission  qualifying  the  general  denial,  and 
rendering  defendants  liable,  where  their  an- 
swer, although  denying  that  their  principal 
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had  collected  and  withheld  the  sum  charged, 
did  not  aver  that  he  paid  over,  or  deny  that 
he  withheld,  the  amount  collected  by  the 
under-sheriff;  and  that  it  was  immaterial 
that  the  answer  also  alleged  that  the  person 
acting  as  under-sheriff  receipted  for  the  taxes 
collected  by  him  in  the  name  of  the  sheriff  by 
himself  as  under-sheriff,  "  without  right  or 
authority  of  law  so  to  do." 

65.  McDaniel  v.  State,  118  Ind.  239,  20 
N.  E.  739. 

66.  State  v.  Saddler,  6  Ark.  235. 

67.  State  v.  Saddler,  6  Ark.  235. 

68.  Brownfield  v.  Com.,  13  Serg.  &  R.  (Pa.) 
265. 

69.  Brownfield  v.  Com.,  13  Serg.  &  R.  (Pa.) 
236. 

70.  Winningham  v.  State,  56  Ind.  243,  so 
holding  as  to  an  answer  which  alleged  that 
the  bond  was  void  for  want  of  authority  in 
the  clerk  by  whom  it  purported  to  be  ap- 
proved, but  did  not  show  what  was  the  defect 
of  authority  relied  upon. 

71.  Williamson  v.  Jones,  127  N.  C.  178,  37 
S.  E.  2{)2. 

72.  Catron  v.  Com.,  52  S.  W.  929,  21  Ky. 
L.  Rep.  650. 
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execution,  a  plea  that  the  debt  was  paid  to  plaintiff  has  been  held  bad  where  it 
did  not  allege  the  payment  to  have  been  made  after  the  breach  of  duty  by  the 
sheriff. 

(g)  Prior  Liabilities  to  Full  Penal  Sum.  The  fact  that  the  sureties  have 
already  been  subjected  to  hability  to  the  full  amount  of  the  penal  sum^^  must  be 
properly  pleaded  by  them  in  order  to  be  available. 

(ill)  Pleas  in  Confession  and  Avoidance.  Where  plaintiff's  right  of 
action  is  complete  under  a  statute,  but  there  is  a  proviso  or  exception  either  in  that 
or  in  some  other  statute,  which  may  be  made  available  to  defeat  it,  defendant 
must  plead  such  matter  if  he  desires  to  avail  himself  of  it.''*'  A  plea  in  confession 
and  avoidance  should  allege  facts  sufficient  to  afford  a  complete  justification. 

e.  Affidavit  of  Defense.  An  affidavit  of  defense  is  not  necessary  in  an  action 
upon  the  official  bond  of  a  sheriff  or  constable. '^^ 


73.  Governor  v.  Powell,  10  Ala.  544. 

74.  Penal  sum  as  limit  of  liability  see  su- 
pra, X,  C,  15,  b. 

75.  Hexon  v.  Hamilton,  6  U.  C.  Q.  B.  0.  S. 
155,  holding  that  the  court  would  not  stay 
proceedings  against  a  sheriff's  surety,  on  the 
ground  that  he  had  already  paid  the  full 
amount  of  his  liability,  unless  such  payment 
were  after  plea  pleaded. 

Plea  not  allowed  after  default  judgment.— 
The  court  has  refused  to  relieve  a  sheriff's 
surety,  who  had  suffered  judgment  to  go 
against  him  by  default,  after  damages  had 
been  assessed  against  him,  by  allowing  him 
to  plead  that  he  had  already  paid  the  amount 
of  his  covenant  under  the  statute.  Scott  v. 
McDonald,  6  U.  C.  Q.  B.  0.  S.  238. 

76.  State  v.  Clark,  42  Mo.  519. 

77.  Alabama. —  Rasco  v.  Jefferson,  142  Ala. 
705,  38  So.  246,  holding  that  in  an  action 
for  a  wrongful  levy  on  a  wife's  property  as 
that  of  her  husband,  a  plea  that  plaintiff  on 
more  than  one  occasion  had  stated  to  the 
officer  that  the  property  levied  on  belonged 
to  the  husband,  and  that  plaintiff  was  there- 
fore estopped  to  allege  that  the  property  be- 
longed to  her,  was  demurrable  where  it 
showed  on  its  face  that  such  statements  were 
made  prior  to  the  levy. 

Indiana. —  State  v.  Leavell,  3  Blackf.  117, 
holding  that  in  an  action  upon  a  sheriff's 
bond  for  not  collecting  militia  fines,  a  plea 
averring  that  he  had  not  sufficient  time  from 
the  time  he  received  the  list  until  he  went 
out  of  office  to  collect  the  money  "by  dis- 
tress or  otherwise "  was  not  a  sufficient  an- 
swer to  a  charge  in  the  declaration  that  "  he 
neglected  and  refused  to  collect,"  but  the  plea 
should  have  showed  also  tliat  the  sheriff  used 
due  diligence  during  the  time  he  was  in  office 
and  how  much  was  done  toward  the  collec- 
tion. 

Maryland. —  Jamison  v.  -State,  55  Md.  102, 
holding  that  in  an  action  for  fees  placed  in 
his  hands  for  collection  by  the  former  clork 
of  court,  a  plea  that  the  'sheriff  was  unable 
to  collect  such  fees  by  distress,  execution,  or 
otherwise  on  account  of  plaintifl"'s  failure 
to  make  them  out  in  a  fair  and  clear  man- 
ner and  in  words  at  length,  as  rcqiiircd  by 
statute,  was  insufficient  because  it  did  not 
further  allege  that  the  sheriff  was  nnabU^  to 
collect  the  fees  because  the  persons  against 


whom  the  fees  were  chargeable  required  them 
to  be  made  out  in  words  at  lengih,  of  which 
plaintiff  had  notice,  and  that  he  failed  to 
furnish  such  account  as  required  by  law,  and 
holding  also  that  a  plea  that  the  fees  did  not 
accrue  within  three  years  before  the  sheriff 
received  them  was  defective,  where  it  did  not 
further  aver  that  the  parties  against  whom 
the  fees  were  charged  refused  to  pay  them, 
because  they  were  barred. 

Neto  York.— Hurt  i:  Brady,  1  Sandf.  626, 
holding  that  where  in  a  suit  by  a  sheriff  on 
a  bond  executed  to  him  by  his  deputy,  plain- 
tiff alleged  the  receipt  of  moneys  and  the 
conversion  of  the  same  by  his  deputy,  his 
neglect  to  return  writs,  and  other  mis- 
feasances and  breaches  of  duty,  pleas  that 
the  several  acts  charged  were  done  by  the 
leave  and  license  of  the  sheriff  were  bad,  be- 
cause they  did  not  show  a  valid  discharge, 
which  could  only  be  under  seal,  or  a  valid 
waiver,  no  consideration  being  alleged. 

Canada. —  Corkery  v.  Graham,  1  U.  C.  Q.  B. 
315,  holding  that  where  the  breach  assigned 
was  that  the  sheriff  arrested  a  debtor  and 
afterward  allowed  him  to  escape,  a  plea  that 
the  jail  was  accidentally  destroye<l  by  fire 
and  so  the  debtor  escai)ed  was  bad  for  not 
denying  that  the  fire  occurretl  through  the 
negligence  or  default  of  the  sheriff  or  his 
deputy. 

See  43  Cent.  Dig.  tit.  "  Sheriffs  and  Con- 
stables," §  400. 

Answer  held  sufficient. —  Tn  an  action  for 
failure  to  levy,  an  aiiswor  alleging  that  the 
officer  went  to  the  house*  of  the  extunition 
defendant,  demanded  of  him  i>vo|HMty  on 
which  to  levy,  and.  on  refusal,  matle  "  dili- 
gent search  "  and  utterly  failed  to  liiul  such 
propertv,  is  sullicient  on  demurrer.  State  r. 
Neff,  74  Ind.  146.  150.  where  it  is  said: 
"We  think  that  'diligent  sean-h  '  a  fact, 
broadly  stated,  it  is  true.  but.  by  demurring 
to  the  paragraph,  the  relator  admilt»Ml  the 
truth  of  the  fact,  just  as  broadly  as  it  was 
stated.  Tf  the  relator  wished  a  s]XHMfic  state- 
ment of  the  acts  done  by  the  cojistablo.  in 
making  '  diligent  search,'  he  certainly  could 
not  get  it  by  demurring  to  the  paragraph  for 
the  want  of  facts.  His  «.nly  remedy,  if  any. 
was  a  motion  ior  a  more  sjvcific  statement 
of  the  facts." 

78.  Borlin  v.  Com.,  00  Va.  St.  4 2  \foUoi(>cd 
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d.  Replication  or  Reply  and  Subsequent  Pleadings.  If  plaintiff  wishes  to  deny 
the  facts  relied  on  in  a  plea  in  avoidance  of  the  breaches  set  forth  in  the  declaration, 
he  should  traverse  such  facts  in  his  replication,'^  and  a  replication  which  is  argu- 
mentative and  indefinite  is  bad.^*^  So  also  where  the  plea  may  show  a  bar  to  plain- 
tiff's action,  notwithstanding  the  truth  of  the  matter  set  up  in  the  replication,  such 
replication  is  bad.^^  Where  defendants  have  pleaded  performance  generally, 
plaintiff  should  in  his  replication  set  forth  a  single  breach. A  replication  to  a 
plea  of  performance  alleging  that  defendant  had  collected  a  certain  sum,  and  had 
not  paid  it  over,  pursuant  to  an  order  of  court,  is  good.^^  A  replication  setting 
forth  the  giving  of  additional  security  need  not  set  forth  how  the  necessity  therefor 
arose,  or  state  that  it  was  given  in  pursuance  of  a  requisition  of  the  officers  having 


in  Com.  v.  Milnor,  23  Pa.  Super.  Ct.  1  [fol- 
lowing also  Corrv  v.  Pennsyslvania  R.  Co., 
194  Pa.  St.  516,  45  Atl.  341)];  Com.  v.  Hoff- 
man, 74  Pa.  St.  105;  Barnhart  v.  Seanor,  8 
Pa.  Dist.  18.  See  also  Baer  v.  Kuhl,  8  Pa. 
Dist.  389.  Contra,  Com.  v.  Yeisley,  6  Pa. 
Super.  Ct.  273. 

79.  Robey  v.  State,  94  Md.  61,  50  Atl.  411, 
89  Am.  St.  Rep.  405. 

80.  Robey  v.  State,  94  Md.  61,  50  Atl.  411, 
89  Am.  St.  Rep.  405  (holding  that  wliere,  in 
an  action  on  a  sheriff's  bond  for  failure  to 
sell  property  after  levying  thereon,  a  plea 
was  interposed  that  the  debtor  claimed  that 
the  property  was  not  hers,  and  that  the 
sheriff  honestly  believed  her  claim,  and  de- 
manded a  bond  of  indemnity,  or  to  be  satis- 
fied by  competent  legal  advice  that  he  could 
safely  make  sale  of  the  property,  and  that 
no  bond  was  given,  and  plaintiff  did  not 
satisfy  the  sheriff  of  his  right  to  make  the 
sale,  and  to  this  a  replication  was  filed 
which  admitted  the  refusal  to  give  the  bond 
of  indemnity,  but  denied  that  plaintiff  did 
not  give  the  sheriff  the  advice  of  a  competent 
attorney  that  he  could  take  and  sell  the 
property,  and  averred  that  advice  was  given 
that  the  debtor  claimed  the  property  as  trus- 
tee under  a  certain  will,  and  that  the  will 
never  covered  the  property,  but  that  she  was 
the  owner,  and  the  sheriff  had  no  right  to 
demand  a  bond  of  indemnity,  and  such  a  bond 
would  have  been  nugatory  and  idle,  the  rep- 
lication was  bad)  ;  Austin  v.  Parker,  13 
Pick.  (Mass.)  222  (holding  that  where  in 
debt  on  a  deputy  sheriff's  bond  conditioned 
to  keep  a  fair  register  of  all  warrants  which 
came  to  his  hands,  and  to  furnish  annually  a 
true  copy  thereof  to  the  sheriff,  defendant 
pleaded  performance  generally,  and  plaintiff 
replied  that  he  had  never  furnished  him  with 
a  true  copy  of  any  register,  but  had  furnished 
him  with  a  false  writing  purporting  to  be  a 
true  copy  of  the  register,  the  replication  was 
bad,  as  it  alleged  argumcritatively  only  that 
defendant  did  not  keep  a  fair  register). 

81.  Brown  f.  Hamlin,  23  Miss.  392  (hold- 
ing that  where,  in  an  action  for  failing  to 
make  the  money  on  an  execution,  the  sheriff 
pleaded  that  at  the  time  such  execution  was 
levied  plaintiff  controlled  several  other  exe- 
cutions against  the  same  defendants,  that  the 
property  levied  on  was  sold  for  a  large  sum, 
and  that  plaintiff  was  the  purchaser  and  did 
not  pay  over  the  purchase-money  to  the  sheriff 
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but  retained  it  to  the  amount  of  the  execu- 
tion mentioned  in  his  declaration,  a  replica- 
tion that  plaintiff  did  not  retain  the  pur- 
chase-money to  the  amount  of  the  execution 
and  on  account  of  it  was  bad  on  demurrer)  ; 
Sedam  v.  Taylor,  21  Fed.  Cas.  No.  12,608,  3 
McLean  547  (holding  that  where,  in  an 
action  for  taking  insuflJicient  security  on  a 
replevin  bond,  defendants  pleaded  that  after 
the  taking  and  return  of  the  replevin  an 
execution  was  issued  and  placed  in  the  hands 
of  the  officer,  who,  before  the  bringing  of  the 
suit  levied  on  divers  goods  and  chattels, 
lands,  and  tenements  of  the  said  sureties  on 
the  replevin  bond  to  the  full  value  of  the 
judgment,  interest,  and  costs,  a  replication 
that  the  lands  and  tenements  levied  on  under 
the  execution  were  subject  to  a  prior  lien  of 
a  judgment  against  the  said  sureties,  on 
which  execution  was  issued  and  the  above 
land  sold,  the  proceeds  of  which  were  insuffi- 
cient to  pay  that  judgment,  was  bad  as  not 
being  a  complete  answer  to  the  plea ) . 

82.  Austin  v.  Parker,  13  Pick.  (Mass.)  222, 
holding  that  where,  in  debt  on  a  deputy 
sheriff's  bond  conditioned  to  keep  a  fair 
register  of  all  warrants,  etc.,  that  should 
come  to  his  liEinds  as  deputy,  and  to  furnish 
to  the  obligee  a  true  copy  thereof  quarterly, 
defendant  pleaded  performance,  and  plain- 
tiff replied  that  defendant  had  never  fur- 
nished him  with  a  true  copy  of  any  fair 
register,  etc.,  but  had  fraudulently  and  de- 
ceitfully furnished  him  with  a  certain  false 
and  fictitious  writing  purporting  to  be  truly 
abstracted  from  a  fair  register  by  him  kept, 
the  replication  was  bad  for  duplicity,  as  it 
assigned  more  than  one  breach,  every  failure 
to  furnish  a  copy  at  the  end  of  a  quarter  of 
a  year  being  a  distinct  breach. 

Sufficiency  of  assignment  of  breach. — ^Where, 
after  a  plea  of  performance,  the  replication 
assigned  as  a  breach  "  that  the  said  sheriff, 
during  his  term  of  office,  to  wit,  on  the  first 
day  of  January,  1821,  and  on  divers  days  be- 
tween that  day  and  the  25th  of  January, 
1817,  had  and  received,  for  and  on  account 
of  the  said  Treasurers,  and  their  successors  in 
office,  a  large  sum  of  money,  to  wit,  the  sum 
of  $2,396.22  and  that  he  did  not  pay  the 
same  over,"  it  was  held  that  this  replication, 
although  very  general,  was  sufficient.  Treas- 
urers V.  Oswald,  2  McMull.  (S.  C.)  145. 

83.  State  Treasurers  v.  Wiggins,  1  McCord 
(S.  C.)  568. 
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a  right  to  require  it.^''  Where  the  repUcation  shows  a  breach  of  the  condition  of 
the  bond,  a  rejoinder  which  does  not  legally  avoid  such  breach  is  bad  on  demurrer; 
but  nevertheless  plaintiff  may  put  the  facts  in  issue  by  surrejoinder  instead  of 
demurring.^^  Where  the  replication  assigned  as  a  breach  the  recovery  of  a  judg- 
ment  by  the  relator,  the  issue  of  an  execution  thereon,  the  constable's  levy  of  the 
execution  on  the  delDtor's  goods  of  a  value  exceeding  the  amount  of  the  judgment, 
and  his  failure  to  sell,  etc.,  a  rejoinder  which  stated  that  after  the  levy,  and  before 
the  return-day,  the  debtor  executed  a  delivery  bond  with  sufficient  sureties,  that 
the  goods  were  not  delivered,  and  that  the  constable  returned  the  dehvery  bond 
and  the  execution  before  return-day,  was  good.^^ 

e.  Demurrers.  The  proper  method  of  disputing  the  legal  sufficiency  of  defend- 
ant's plea  is  by  demurrer  thereto,®^  and  defects  in  a  replication  must  be  taken 
advantage  of  by  special  demurrer. 

f.  Amendments.  Under  proper  circumstances  the  court  may  allow  an  amend- 
ment of  the  complaint,  declaration,  or  petition  in  an  action  upon  the  sheriff's 
official  bond;^^  but  a  petition  which  shows  no  right  to  maintain  the  action  cannot 
be  made  effective  by  amendment.''^ 

12.  Issues,  Proof,  and  Variance.^^  Where  the  declaration  in  an  action  for  a 
false  return  on  a  replevin  writ  averred  that  the  property  belonged  to  plaintiff,  a 
plea  that  the  sheriff  did  not  make  a  false  return  did  not  put  the  right  of  property 


84.  State  Treasurers  17.  Taylor,  2  Bailey 
(S.  C.)  524. 

85.  Cooper  v.  Mowry,  16  Mass,  5  (holding 
that  where,  in  an  action  on  a  deputy's  bond, 
plaintiif  showed  that  the  deputy,  having  at- 
tached certain  goods  on  mesne  process,  re- 
leased the  attachment  before  the  expiration 
of  thirty  days  after  judgment,  a  rejoinder  by 
defendants  that  no  notice  was  given  to  the 
deputy  of  the  suing  out  of  the  execution,  nor 
any  demand  made  on  him  for  the  goods 
within  the  thirty  days,  was  insufficient,  as 
St.  (1784)  e.  28,  §  11,  required  that  all  goods 
and  chattels  attached  should  be  kept  during 
thirty  days  after  judgment,  in  order  that 
execution  might  be  levied  thereon)  ;  Stevens 
V.  Boyce,  9  Johns.  (N.  Y.)  292  [followed  in 
Andrus  v.  Waring,  20  Johns.  (N.  Y.)  153] 
(holding  that  where  in  an  action  by  a  sheriff 
on  a  bond  of  his  deputy  conditioned  to  save 
him  harmless  "  touching  and  concerning  the 
return  and  execution  of  all  processes,  writs," 
etc.,  by  the  deputy,  plaintiff,  in  his  replica- 
tion, assigned  as  a  breach  that  the  deputy 
had  arrested  a  certain  person,  and  suffered 
him  to  go  at  large  without  sufficient  bail,  and 
that  plaintiff  had  been  attaciied  for  not  bring- 
ing in  the  body,  and  had  been  obliged  to  pay 
a  certain  sum,  etc.,  and  defendant  rejoined 
that  he  took  bail,  who  was  at  the  time  good, 
sufficient,  and  responsible,  this  rojoindor  was 
bad  on  demurrer,  as  the  bond  of  the  deputy 
included  all  risks  incident  to  the  execution 
of  process,  even  the  continued  responsibility 
of  bail  to  the  sherifl"). 

86.  Andrus  v.  Waring,  20  Johns.  (N.  Y.) 
153. 

87.  State  v.  Jones,  8  Blackf.  (Ind.)  270, 
holding  further  that  an  averment  in  such 
rejoinder  that  the  delivery  bond  was  made 
to  the  execution  plaintilTs,  A,  B,  and  (\  by 
the  name  of  A  and  B,  was  unobjectionable. 

88.  Robey  r.  State,  94  Md.  Q\\  50  Atl.  411, 
89  Am.  St.  Rep.  405. 


89.  State  Treasurers  v.  Wiggins,  1  MeCord 
(S.  C.)  568. 

90.  Albright  V.  Mills,  86  Ala.  324,  327,  5 
So.  591  (holding  that  wl^ere  a  complaint  in 
an  action  against  the  sheriff  and  the  sureties 
on  his  official  bond  averred  that  the  wrongful 
act  was  committed  under  color  of  official  au- 
thority, it  was  proper  to  allow  it  to  be 
amended  by  the  addition  of  an  allegation  that 
such  act  was  a  breach  of  the  bond,  the  court 
saying:  "  The  form  of  action  was  not  changed 
by  the  amendment  from  one  ex  delicto  to  one 
ex  contractu")  ;  Felonicher  t*.  Stingier.  142 
Cal.  630:  76  Pac.  504  (holding  that  where  the 
complaint  in  an  action  on  the  bond  was  suffi- 
cient as  to  the  officer,  but  defective  as  to 
his  sureties  because  not  showing  that  the  acts 
complained  of  were  done  by  the  officer  in  his 
official  capacity,  it  was  proper  to  allow  an 
amendment  of  the  complaint  to  cure  the  de- 
fect) ;  Keck  V.  State,  12  Ind.  App.  110,  39 
N.  E.  899  (holding  that  it  was  within  the 
discretion  of  the  court  to  allow  a  complaint 
averring  that  plaintiff  was  "the  absolute 
owner  "  of  certain  property  to  be  amended  by 
striking  out  the  word  "absolute'');  Beeson 
V.  Com.,  13  Sorg.  &  R.  (Pa.)  249  (holding 
that  the  declaration  in  a  suit  against  the 
sur(>ties  in  a  sherilV's  bond  miglit  be  amtMided, 
althongli  five  years  had  elapsed  fr(un  tho  date 
of  the  bond).  See  also  r>orliii  r.  1 1  iijlilHM-gxM-, 
104  Pa.  St.  143:  Rainev  r.  Com.,  lo  Watts 
(Pa.)  343. 

91.  Dunn  r.  Com.,  14  Ser^r.  &  R.  (Pa.)  431, 

holding  that  whwe  nn  aetii>n  on  a  sheritT's 
ollicial  boiul,  for  an  injury  done  to  an  in- 
dividual bv  the  sheriff's  olVuMal  misoonduct. 
was  brouglit  in  the  name  of  the  wnunon- 
wealih  alone,  the  C(Uirt  oould  not  luojvrly 
]XMMnit  the  declaration  to  bo  amended  by  the 
intvodnetion  of  the  name  of  the  injured 
individual  as  a  party,  so  as  to  make  it  a 
suit  for  his  use. 

92.  See,  generally,  Pleading.  31  Cyc.  1. 
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in  issue.  In  an  action  by  a  sheriff  on  his  deputy's  bond  for  a  false  return  for 
which  a  judgment  has  been  rendered  against  the  sheriff,  the  proper  issue  is  one  in 
which  is  involved  only  the  falsity  of  that  part  of  the  return  on  which  the  judgment 
in  the  former  action  against  the  sheriff  was  based,  and  it  is  proper  to  exclude  an 
issue  involving  the  falsity  of  the  return  generally.^*  Matters  of  inducement  set 
out  in  the  complaint  cannot  be  rejected  as  surplusage,  but  must  be  proved;  but 
a  failure  to  prove  allegations  which  are  merely  cumulative  and  not  an  essential 
part  of  the  matters  set  out  is  not  fatal.  The  proof  must  be  within  the  issues 
made  by  the  pleadings,  and  must  conform  to  the  pleadings  of  the  party  by  whom 
it  is  adduced, and  tend  to  support  their  allegations.^^  In  an  action  for  an  alleged 
trespass  a  general  denial  is  sufficient  to  allow  proof  of  justification,^  but  defendants 


93.  State  v.  Youmans,  Smith  (Ind.)  172. 

94.  Wasson  v.  Linster,  83  N.  C.  575. 

95.  State  v.  Crow,  11  Ark.  642,  holding 
that  where  in  an  action  against  a  sheriff  and 
his  sureties  for  an  abuse  of  an  execution  is- 
sued by  the  clerk  of  the  circuit  court  upon  a 
judgment  of  a  justice  . of  the  peace  filed  in  the 
clerk's  ofl&ce,  plaintiff  unnecessarily  set  out 
the  judgment,  and  defendant  pleaded  nul  tiel 
record  of  such  judgment  remaining  in  the 
justice's  court,  etc.,  plaintiff  was  bound  to 
prove  it  substantially  as  alleged. 

96.  Hoitt  V.  Holcomb,  32  N.  H.  185,  holding 
that  where  in  debt  on  bond  given  to  plaintiff" 
as  sheriff  to  indemnify  him  against  liability 
on  account  of  his  deputy,  plaintiff  to  a  plea 
of  release  replied :  ( 1 )  Fraud,  without  speci- 
fying the  particulars;  (2)  false  and  fraudu- 
lent representations  that  there  had  been  no 
breach  of  the  condition  of  the  bond;  and  that 
the  deputy  was  not  in  arrear,  but  had  paid 
up  promptly,  so  that  it  would  be  safe  for  the 
plaintiff  to  give  the  release,  on  which  issues 
were  taken,  and  all  the  allegations  of  the 
replications  were  proved,  except  that  there 
was  no  evidence  of  a  technical  breach  of  the 
condition  of  the  bond,  this  was  sufficient  to 
maintain  the  issue  on  the  part  of  plaintiff  on 
either  of  the  replications. 

97.  See  Harper  ?;.  Moffit,  11  Iowa  527,  hold- 
ing that  where  plaintiff  charged  the  officer 
with  negligently  permitting  property  levied 
on  to  be  stolen,  the  officer,  having  joined 
issue  on  this  charge,  might  introduce  proof 
that  it  was  stolen  from  his  bailee. 

98.  Chandler  v.  Riddle,  119  Ala.  507,  24 
So.  498;  Forward  v.  Marsh,  18  Ala.  645 
(holding  that  an  averment  in  a  declaration 
on  an  officer's  bond  that  an  execution  was 
returnable  according  to  the  statute  was  to 
be  understood  as  meaning  that  the  execution 
was  returnable,  on  its  face,  to  the  term  of  the 
court  to  which,  by  law,  it  should  have  been 
made  returnable,  and  if,  when  offered  in  evi- 
dence, it  appeared  returnable  at  a  time  dif- 
ferent from  that,  it  should  be  excluded  on 
account  of  the  variance)  ;  Neighbors  v.  State, 
41  Md.  478  (holding  that  in  an  action  on  a 
sheriff's  bond  for  failure  to  pay  over  attor- 
ney's fees  placed  in  his  hands  for  collection, 
defendants  might  show,  under  a  plea  that  the 
sheriff  did  account  with  and  pay  over  to  the 
attorney  all  fees  which  he  received  or  col- 
lected or  which  he  ought  to  have  collected, 
that  the  sheriff  could  not  collect  the  fees  by 
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reason  of  the  insolvency  or  the  non-residence 
of  the  person  from  whom  they  were  due,  or 
that  the  fees  had  been  paid,  or  were  not  due, 
but  that  evidence  showing  only  an  offer  to 
pay  over  was  not  admissible  under  a  plea 
that  the  sheriff  did  account  with  and  pay 
over  to  the  attorney  the  fees  due ) .  See  also 
Gallick  v.  Bordeaux,  22  Mont.  470,  56  Pac.  961, 
holding  that  in  an  action  against  a  constable 
and  the  sureties  on  his  official  bond  to  recover 
property  seized  by  him  under  an  execution, 
and  damages,  a  plea  of  justification  under  the 
writ  authorized  evidence  that  the  alleged  sale 
of  the  property  seized,  prior  to  the  seizure, 
was  constructively  fraudulent  because  of  a 
want  of  immediate  delivery  followed  by  a 
continued  change  of  possession,  or  that  the 
sale  was  actually  fraudulent  and  designed 
to  hinder  the  creditors  of  the  seller,  or  that 
the  sale  was  designed  to  operate  merely 
as  security  for  money  advanced  by  the 
buyer. 

99.  White  v.  Com.,  3  Dana  (Ky.)  461 
(holding  that  where,  in  a  declaration  on  a 
constable's  bond,  plaintiff  averred  that  the 
constable  collected  sixty-one  dollars,  which  he 
failed  to  pay  over,  and  offered  in  evidence  the 
constable's  receipt  for  notes  to  collect,  for 
which  the  commonwealth's  paper  was  to  be 
received,  the  evidence  did  not  support  the 
allegation)  ;  Jones  v.  Churchill,  4  J.  J. 
Marsh.  (Ky.)  43  (holding  that  in  an  action 
against  a  sheriff  and  his  sureties  for  his  dep- 
uty's failure  to  pay  over  money  certified  on 
his  return  of  an  execution  placed  in  his 
hands  for  service,  a  defense  that  the  collec- 
tion was  made  by  the  deputy  while  acting  as 
deputy  for  the  sheriff's  predecessor,  for  which 
he  gave  a  receipt  to  the  execution  defendant, 
was  not  supported  by  evidence  that  the 
deputy  was  deputy  for  the  sheriff's  predeces- 
sor, and  a  receipt  executed  by  him  for  the 
amount  specified  to  the  execution  defendant, 
where  the  date  of  the  receipt  and  the  expira- 
tion of  such  predecessor's  term  was  not 
shown,  and  it  was  not  made  to  appear  that 
the  deputy,  when  the  receipt  was  given,  had 
in  his  possession  an  execution  delivered  to 
such  predecessor  for  service). 

Where  the  petition  fails  to  make  out  a  case 
against  the  sureties  the  defect  cannot  be  sup- 
plied by  proof.  Cole  v.  Crawford,  69  Tex. 
124,  5  S.  W.  646. 

1.  State  V.  Beckner,  (Ind.  1891)  26  N.  E. 
553. 
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cannot  show  under  a  general  denial  that  the  court  which  issued  a  certain  writ  had 
no  jurisdiction  to  issue  it.^  Defendants  cannot  avail  themselves  of  a  supposed 
vacancy  in  the  sheriff's  office  because  of  his  failure  to  give  a  new  annual  bond, 
without  special  plea  or  special  notice  of  the  neglect  as  a  defense.^  A  variance 
between  pleading  and  proof  which  is  slight  and  not  of  a  character  to  mislead  the 
adverse  party  to  his  prejudice  is  immaterial/  but  a  variance  by  which  the  adverse 
party  might  be  prejudiced  is  fatal.^ 

13.  Evidence  « —  a.  Presumptions.  The  presumption  that  public  officers  have 
done  their  duty  obtains  in  an  action  on  the  official  bond  of  a  sheriff  or  constable;  ^ 
and  the  acceptance  of  a  sheriff's  bond  by  the  court  is  presumed  where  it  is  found 
on  the  files  with  nothing  accompanying  it  to  show  that  it  has  been  rejected,  and 
the  sheriff  has  executed  the  duties  of  his  office.^  Where  the  bond  is  duly  approved 
its  dehvery  is  imphed.^  Where  a  constable  was  appointed  for  a  specified  term 
and  "until  his  successor  should  be  elected  and  qualified"  and  the  complaint 
in  an  action  on  his  bond  shows  that  the  process  in  connection  with  which  the 
default  occurred  was  placed  in  his  hands  after  the  end  of  his  definite  term  and 
does  not  negative  the  election  and  qualification  of  a  successor,  it  will  be  presumed 
that  the  constable  had  gone  out  of  office  when  he  received  the  process.^^  Where 


2.  New  Orleans  v.  Waggaman,  31  La.  Ann. 
299. 

3.  People  V.  Dumpley,  2  Mich.  N.  P.  197. 

4.  Arkansas. —  State  v.  Fort,  18  Ark.  202 
(holding  that  where,  in  an  action  on  a 
sheriff's  bond  for  neglect  to  serve  an  execu- 
tion, the  declaration  set  forth  with  particu- 
larity a  decree  in  chancery,  and  the  execu- 
tion thereon,  stating  that  costs  were  decreed 
to  plaintiff,  but  on  a  plea  of  nul  tiel  record 
it  appeared  that  the  decree  did  not  give 
costs,  the  allegation  was  merely  inducement 
to  the  breach,  and  the  variance  immaterial)  ; 
Adams  v.  State,  14  Ark.  17  (holding  that 
where  an  execution  was  set  out  by  way  of  in- 
ducement, there  was  no  substantial  variance 
where  the  bill  alleged  that  the  execution  was 
for  a  debt  of  six  hundred  and  fifty-eight  dol- 
lars and  thirty-six  cents,  and  the  further  sum 
of  sixty-seven  dollars  and  fifty  cents  damages, 
and  that  put  in  evidence  was  for  seven  hun- 
dred and  twenty-five  dollars  and  eighty-six 
cents,  together  with  the  sum  of  nine  dollars 
and  thirty  cents  costs ) . 

Illinois. —  Greenberg  v.  People,  125  111.  App. 
626  [affirmed  in  225  111.  174,  80  N.  E.  100], 
holding  that  where  the  declaration  in  an 
action  upon  a  constable's  bond  averred  that 
defendant  "  had  been  duly  elected  as  a  con- 
stable of  the  county  of  Cook,"  and  the  bond 
recited  that  he  "  had  been  duly  elected  a 
constable  in  and  for  the  town  of  North  Chi- 
cago in  the  county  of  Cook,"  there  was  no 
material  variance. 

Indiana. —  Turner  v.  State,  5  Blackf.  254, 
holding  a  variance  of  five  cents  between  the 
amount  of  a  judgment  as  stated  in  the  decla- 
ration and  the  amount  stated  in  the  execu- 
tion offered  in  evidence  was  immaterial. 

Missouri. —  State  v.  Miserez,  64  Mo.  506; 
State  V.  Martin,  8  Mo.  102,  holding  that  in 
an  action  against  a  sheriff  on  his  ofllcinl  bond 
for  failing  to  make  a  proper  return  on  an 
execution,  a  misdescription  of  the  date  of  the 
judgment  in  the  declaration  was  not  material. 

Nebraska. —  Kopplekom  v.  Huffman,  12 
Nebr.  95,  10  N.  W.  577. 


South  Carolina. —  State  v.  Rosborough,  2 
Rich.  241,  holding  that  where,  in  an  action 
on  a  sheriff's  bond  for  an  escape,  the  declara- 
tion, in  setting  out  the  names  of  plaintiffs 
in  the  capias  ad  satisfaciendum  alleged  the 
name  of  one  of  them  to  be  George  H.  Kelsey, 
and  in  the  capias  ad  satisfaciendum  offered 
in  evidence  the  middle  letter,  H,  was  omitted, 
the  variance  was  immaterial. 

Tennessee. —  Michie  v.  Governor,  4  Humphr. 
486. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  404. 

5.  Burton  v.  Dangerfield,  141  Ala.  285,  37 
So.  350,  holding  that  where  the  complaint 
alleged  a  bond  executed  on  August  14  by 
defendants,  and  the  bond  which  was  offered 
in  evidence  was  executed  on  August  13  by 
defendants  and  another  person  the  variance 
was  fatal. 

6.  See,  generally.  Evidence,  16  Cvc.  821. 

7.  State  V.  Harper,  120  Ind.  23,^22  N.  E. 
80. 

Seizure  of  property  of  stranger  to  writ.— 

Where,  under  a  writ  of  attacliniont  directing 
a  sheriff  to  levy  on  the  property  of  defendant 
therein,  the  officer  seizes  pro]>orty  in  pos- 
session of  a  stranger  to  the  writ,  sucli  seizure 
is  prima  facie  wrongful  as  against  the  per- 
son in  possession,  and  in  an  action  tlierefor 
by  the  latter  against  the  officer  on  his  lx>nd 
no  presumption  obtains  in  fav(U-  of  the  officer 
that  he  did  liis  dufv  in  making  tlio  lew. 
State       Hope,  88  Mo.  430. 

8.  IMcClure  r.  Colclough,  5  Ala.  65.  72, 
Avhere  the  court  said  that  this  was  sufficient 
"to  raise  a  violent,  if  not  a  conclusive  pre- 
sunii)ti(»n  "  of  acceptance.  Soe  also  Heath  r. 
Shrempp,  22  La.  Ann.  167.  holding  that 
where,  while  a  city  was  uiuhM*  military  rule, 
the  military  authorities  apjKiintod  a  constable 
and  perniittod  liim  to  act.  tlie  proi^uniption 
was  that  tliev  approved  and  ncco|'to(l  his 
bond. 

9.  Ramsey  County  Com'rs  r.  Brisbin,  17 
Minn.  451.  " 

10.  Urmston  i\  State,  73  Ind.  175. 
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the  action  is  based  upon  the  officer's  failure  to  execute  or  return  final  process 
it  will  be  presumed  that  plaintiff  was  damaged  in  an  amount  equal  to  that  for 
the  collection  of  which  the  process  was  issued;  but  there  is  no  presumption  of 
damage  resulting  from  a  failure  to  execute  mesne  process. In  an  action  for  the 
proceeds  of  attached  property  which  the  sheriff  was  ordered  to  pay  plaintiff,  it 
will  be  presumed  that  the  sheriff  received  the  proceeds  of  the  sale  before  the  order 
was  made.^^  Where  a  sheriff  executes  a  writ  of  attachment  on  property,  and  does 
not  affix  such  a  value  as  would  charge  him  with  less  than  plaintiff's  claim,  he  is 
presumed  to  have  satisfied  himself  that  he  had  sufficient,  and  is  chargealDle  on 
that  basis  in  an  action  on  his  official  bond.^'  The  failure  of  a  plaintiff  in  a  capias 
ad  satisfaciendum  to  call  on  the  sheriff  at  the  return  of  the  writ  to  produce  the 
body  of  defendant  in  court  does  not  furnish  ground  for  a  presumption,  in  an  action 
on  the  sheriff's  bond  for  an  escape,  that  defendant  was  discharged  from  custody 
by  plaintiff's  consent. Where  defendants  claim  that  an  execution  debtor  had  no 
property  which  could  be  levied  on,  and  the  latter  testifies  that  he  had  no  such 
property,  his  admission  on  cross-examination  that  he  owned  a  particular  article 
which  might  be  exempt  raises  the  presumption,  in  the  absence  of  contrary  proof, 
that  it  was  exempt. It  has  been  held  that  where  claims  subject  to  a  single 
justice's  jurisdiction  are  placed  in  the  hands  of  a  constable  for  collection,  and  he 
gives  an  accountable  receipt  therefor,  merely  signing  his  name  to  the  receipt, 
it  will  be  presumed,  in  an  action  on  his  official  bond,  that  such  claims  were  com- 
mitted to  him  as  an  officer,  unless  the  contrary  appear.^** 

b.  Burden  of  Proof.  It  is  incumbent  upon  plaintiff  to  establish  by  proof  all 
matters  which  are  essential  to  his  right  to  recover  and  are  not  admitted  by  defend- 
ants.*-^^ So  plaintiff  must  prove  the  execution  of  the  bond,^^  its  delivery accept- 
ance,^* and  appro val,^^  and  that  there  has  been  a  breach  of  its  conditions. Plain- 
tiff must  also  prove  that  in  the  matter  complained  of  the  officer  was  acting  in  his 
official  capacity;    and  it  rests  upon  plaintiff  to  overcome  by  proof  the  presumption 


11.  Beck,  etc.,  Hardware  Co.  v.  Knight,  121 
Ga.  287,  48  S.  E.  930,  3  L.  R.  A.  N.  S.  420; 
Smith  V.  Tooke,  20  Tex.  750. 

12.  Beck,  etc.,  Hardware  Co.  f.  Knight,  121 
Ga.  287,  48  S.  E.  930,  3  L.  B.  A.  N.  S.  420; 
Smith  y.  Tooke,  20  Tex.  750. 

13.  See  supra,  notes  11,  12. 

14.  Beck,  etc.,  Hardware  Co.  v.  Knight,  121 
Ga.  287,  48  S.  E.  930,  3  L.  B.  A.  N.  S.  420. 

15.  Beck,  etc..  Hardware  Co.  v.  Knight,  121 
Ga.  287,  48  S.  E.  930,  3  L.  R.  A.  N.  S.  420. 

16.  Chandler  v.  Biddle,  119  Ala.  507,  24 
So.  498. 

17.  Both  V.  Duvall,  1  Ida.  149. 

18.  State  f.  Lawson,  2  Gill  (Md.)  62. 

19.  Dailey  v.  State,  56  Miss.  475. 

20.  Dunton  v.  Doxey,  52  N.  C.  222.  See 
also  McNeale  v.  Governor,  3  Gratt.  (Va.) 
299. 

21.  Thorn  v.  Kemp,  98  Ala.  417,  13  So. 
749;  State  v.  Bettick,  1  Baxt.  (Tenn.)  209. 

22.  Baker  County  v.  Huntington,  46  Oreg. 
275,  79  Pac.  187. 

The  bond  should  be  given  in  evidence. — 
State  V.  Sorrels,  60  Ind.  381. 

Where  the  execution  of  the  bond  is  not  put 
in  issue  or  denied  by  a  plea  of  non  est  factum 
supported  by  affidavit,  it  is  not  necessary  for 
plaintiff  to  show  the  action  of  the  county 
court  directing  in  what  sum  the  bond  should 
be  given,  or  that  the  court  approved  the 
sureties  thereon.    Poer  v.  Brown,  24  Tex.  34. 

23.  Baker  County  v,  Huntington,  46  Oreff. 
275,  79  Pac.  187. 
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24.  McCIure  v.  Colclough,  5  Ala.  65 ;  Baker 
County  V.  Huntington,  46  Oreg.  275,  79  Pac. 
187. 

An  averment  that  the  sheriff's  bond  lias 
never  been  accepted  or  approved  by  the  proper 
officer  is  sufficient  to  put  the  obligees  on 
proof  of  the  acceptance.  McClure  v.  Col- 
clough, 5  Ala.  65. 

25.  McClure  f.  Colclough,  5  Ala.  65. 

26.  Thorn  v.  Kemp,  98  Ala.  417,  13  So. 
749;  Young  v.  State,  7  Gill  &  J.  (Md.) 
253;  Johnson  v.  Haynes,  37  Hun  (N.  Y.) 
303. 

Even  though  the  allegation  of  the  breach  is 
in  the  negative,  as  where  there  is  a  failure 
on  the  officer's  part  to  do  his  duty,  the  bur- 
den of  proof  rests  on  plaintiff.  Dobbs  V. 
Justices  Murray  County  Inferior  Ot.,  17  Ga. 
624;  People  v.  Hayes,  63  111.  App.  427 
(failure  to  return  execution)  ;  Taylor  v.  Gal- 
braith,  65  N.  C.  409;  Everhart  V.  O'Bannon, 
1  Tex.  App.  Civ.  Cas.  §  1288.  Contra,  State 
V.  Schar,  50  Mo.  393,  holding  that  in  an  ac- 
tion for  failure  to  return  an  execution,  it  is 
sufficient  for  plaintiff  to  show  that  the  exe- 
cution was  delivered  to  the  officer,  and  the 
burden  of  proof  then  lies  on  the  latter  to 
show  that  he  made  due  return  of  it, 

27.  Robertson  v.  Glenn,  3  Baxt.  (Tenn.) 
164. 

To  authorize  a  recovery  for  a  wrongful 
seizure  under  execution,  the  execution  must 
be  produced  in  evidence.  Com.  v.  Butzer,  2 
Lack.  Leg.  N.  (Pa.)  202, 
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that  the  officer  has  done  his  duty.^®  But  it  has  been  held  that  in  an  action  on  the 
official  bond  of  a  sheriff  plaintiff  is  not  obliged  to  prove  that  the  sheriff  was  com- 
missioned after  the  delivery  of  his  bond.^^  Where  in  a  suit  on  a  constable's  bond 
it  appears  that  the  constable  was  appointed  by  the  county  court,  which  has  power 
to  appoint  only  under  certain  circumstances,  it  is  incumbent  on  plaintiff  to  show 
that  such  circumstances  existed.^^  Where  the  action  is  based  upon  a  default 
with  respect  to  an  execution  plaintiff  must  prove  the  existence  of  the  judgment, 
and  execution,^^  and  a  delivery  of  the  execution  to  the  officer.^^  In  an  action  for 
failure  to  pay  over  money,  plaintiff  must  prove  the  collection  of  the  money  by 
the  officer,^*  a  demand  upon  him  therefor  by  plaintiff,^^  and  a  failure  by  the  officer 
to  pay  over  the  money or  such  a  misapplication  of  the  money  received  or  such 
misconduct  on  the  part  of  the  officer  as  establishes  unfaithfulness  in  accounting 
with  plaintiff  and  paying  over  to  him  what  he  was  entitled  to  receive.^^  The 
burden  is  upon  plaintiff  to  show  that  he  has  been  damaged  by  reason  of  the  matters 
complained  of,^^  unless  the  default  is  such  that  the  law  presumes  damage,^'^  in 
which  case  the  burden  is  upon  defendants  to  show  that  plaintiff  was  not  damaged,**^ 
or  that  the  extent  of  the  injury  is  less  than  that  which  the  law  presumes.*^  In 
an  action  on  a  constable's  bond  for  failure  to  collect  claims  put  into  his  hands 
for  collection,  it  is  not  necessary  for  plaintiff  to  show  in  the  first  instance  the 
validity  of  the  claims.^  It  has  been  held  that,  even  though  leave  of  court  to  sue 
is  necessary,*^  it  is  not  essential  to  a  recovery  that  plaintiff  give  any  proof  of  such 
leave  obtained.**  Where  defendants  seek  to  justify  the  act  or  omission  on  which 
the  action  is  based,  the  burden  is  upon  them  to  establish  the  facts  on  which  they 
rely;     and,  where  the  sureties  rely  on  the  defense  that  the  default  complained  of 


28.  State  v.  Harper,  120  Ind.  23,  22  N.  E. 
80,  holding  that  where  plaintiflf  attempted  to 
hold  a  sheriff  liable  on  his  official  bond  for 
failure  to  levy  an  execution  on  exempt  prop- 
erty, the  burden  was  on  plaintiff  to  show 
that  the  judgment  on  which  the  execution  is- 
sued was  rendered  in  an  action  sounding  in 
tort. 

29.  Brownfield  v.  Com.,  13  Serg.  &  R.  (Pa.) 
236,  holding  that  as  a  defense  on  the  ground 
that  the  sheriff  was  not  commissioned  arose 
under  a  proviso  of  the  statute  it  was  in- 
cumbent on  defendant  to  plead  it  if  he  re- 
lied upon  it. 

30.  Sumney  v.  Magness,  26  N.  C.  217. 

31.  Robinson  v.  Kinney,  3  Ida  479,  31 
Pac.  815  (holding  that  plaintiff  must  prove 
a  valid  judgment)  ;  State  v.  Miller,  48  Mo. 
251  (holding  that  in  an  action  for  failure 
to  levy  an  execution,  the  burden  is  on  plain- 
tiff" to  prove  the  existence  but  not  the  regu- 
larity of  the  judgment). 

32.  Robinson  v.  Kinney,  3  Ida.  479,  31  Pac. 
815. 

33.  Robinson  v.  Kinney,  3  Ida.  479,  31  Pac. 
815;  Dubreuil  v.  State, '  10  Mo.  435. 

34.  Taylor  v.  Pulaski  County,  4  Ark.  596; 
Robinson  v.  Kinney,  3  Ida.  479,  31  Pac.  815; 
Virginia  V.  Wise,  28  Fed.  Gas.  No.  16,972, 
1  Cranch  C.  C.  142. 

35.  Robinson  v.  Kinney,  3  Ida.  479,  31  Pac. 
815;  White  v.  Miller,  20  N.  C.  50. 

36.  Robinson  v.  Kinney,  3  Ida.  479,  31  Pac. 
815. 

37.  White  v.  Miller,  20  N.  C.  50. 

38.  Bryan  r.  Kelly,  85  Ala.  569,  5  So.  346; 
Beck,  etc.,  Hardware  Co.  V.  Knight,  121  Ga. 
287,  48  S.  35.  930,  3  L.  R.  A.  N.  S.  420; 
Johnson  17.  Haynes,  37  Hun   (N.  Y.)  303; 


Everhart  V.  O'Bannon,  1  Tex.  App.  Civ.  Gas. 
§  1288. 

39.  See  supra,  X,  H,  13,  a. 

40.  Beck,  etc.,  Hardware  Co.  v.  Knight,  121 
Ga.  287,  48  S.  E.  930;  Ellis  r.  Blanks,  (Tex. 
Civ.  App.  1894)  25  S.  W.  309. 

41.  Beck,  etc..  Hardware  Co.  r.  Knight,  121 
Ga.  287,  48  S.  E.  930. 

42.  Burtles  v.  Stat€,  4  Md.  273,  holding 
that  the  constable's  receipt  for  the  claims  is 
prima  facie  evidence  of  their  validity  and 
evidence  for  the  purpose  of  showing  their  in- 
validity must  be  adduced  by  defendants. 

43.  See  supra,  X,  IT,  4,  h. 

44.  New  York  v.  Brett,  2  Hilt.  (N.  Y.) 
560,  holding,  however,  that  if  this  has  been 
omitted,  defendant  may  move  to  set  aside 
the  proceedings. 

45.  Alahoiiia. —  Thorn  r.  Kemp,  98  Ala. 
417,  13  So.  749,  holding  that  in  an  action 
on  a  constable's  bond  for  failure  to  redeliver 
property  levied  on,  as  alleged,  under  a  writ, 
the  burden  was  on  him  to  sustain  his  de- 
fense tliat  he  took  it  as  agent  under  a  chat- 
tel mortgage. 

/o Wadsworth  r.  Wallikor.  45  Iowa 
395,  24  Am.  Rep.  788.  51  Iowa  60r>.  2  X.  W. 
420,  holding  that  where  a  sheriff  holding 
goods  in  his  possession  under  an  att^iohnient 
released  them  on  a  third  j^erson's  claim  of 
ownership,  (he  Ininlen  was  on  him  to  estab- 
lish that  i\\c  at  Inched  property  did  not  be- 
long to   (he  execution  defendant. 

ilissiasippi. —  Dailey  r.  State.  56  ^^liss. 
475,  holding  (ha(  where  a  default  in  the  re- 
turn of  e\(H'ulion  had  boon  establi;*hed  in  an 
action  on  a  sheriff's  olVieial  Ixmd.  the  burden 
of  proof  was  on  defendants  to  show  tlie  in- 
solvency of  the  execution  debtors. 
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is  not  covered  by  the  bond,  they  assume  the  burden  of  proof.*^  So  also  where 
defendants  deny  that  the  bond  is  binding  upon  them,  by  reason  of  some  illegality, 
the  burden  of  proof  is  upon  them.*^  Where  the  sheriff  has  failed  to  levy  upon 
property  in  the  possession  of  an  execution  debtor,  the  burden  is  on  defendants  to 
show  that  the  property  was  not  subject  to  the  execution,*^  and  the  same  is  true 
where  the  sheriff  has  refused  to  levy  on  certain  property  upon  being  offered  indem- 
nity.*^ Where  the  action  is  for  money  collected  by  the  sheriff  in  his  official  capacity, 
the  burden  of  proof  is  on  defendants  to  show  what  the  sheriff  has  done  with  the 
money;  ^  and  where  in  a  suit  on  a  constable's  bond  for  his  failure  to  pay  over 
the  money  collected  on  a  note  left  with  him  for  collection,  and  to  return  the  note 
if  not  collected,  it  appeared  that  six  years  had  elapsed  since  the  note  was  left  with 
the  constable,  it  was  held  that  it  was  to  be  presumed  that  the  constable  had 
received  the  money,  and  that  the  surety  was  bound  to  show  that  the  constable 
had  paid  over  the  money  collected  or  had  returned  the  note.^^  Where  the  officer's 
return  shows  a  levy  of  execution  on  property  sufficient  to  satisfy  it  the  burden 
is  on  him  and  his  sureties  to  show  a  satisfactory  disposition  of  the  property .^^ 
Where  in  an  action  for  failure  to  levy  on  certain  property  defendants  have  denied 
that  the  execution  debtor  owned  the  property  and  also  alleged  ownership  of  other 
persons  as  to  particular  articles,  the  latter  allegations  need  not  be  proved.^^  It 
has  been  held  that  in  an  action  on  a  sheriff's  bond  for  failure  to  pay  over  taxes, 
the  sheriff  is  chargeable  with  the  amount  of  the  tax  list,  and  has  the  burden  of 
showing  a  discharge  of  any  part  thereof.^* 

e.  Admissibility.  Subject  to  the  general  rules  of  evidence, any  evidence 
which  bears  upon  the  right  to  a  recovery,  and  properly  tends  to  establish 
the  contentions  of  the  party  by  whom  it  is  offered,  or  to  refute  the  contentions  of 
the  adverse  party or  to  furnish  a  means  of  estimating  correctly  the  injury  which 


Pennsylvania. —  Pennsylvania  Bank  v. 
Potius,  10  Watts  148. 

Virginia. —  Sage  v.  Dickinson,  33  Gratt. 
361,  holding  that  the  burden  was  on  defend- 
ants to  establish  that  property  released  from 
levy  by  the  sheriff  was  not  liable  to  levy. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  405. 

46.  Faulkner  v.  State,  9  Ark.  14,  holding 
that  where,  in  an  action  on  a  constable's 
bond  for  his  failure  to  pay  over  moneys  re- 
ceived on  execution,  the  sureties  admitted 
that  the  constable  received  the  money,  but 
alleged  that  he  received  it  before  the  date  of 
the  bond,  the  burden  was  on  them  to  prove 
that  fact. 

47.  Dobbs  V.  Justices  Murray  County  Infe- 
rior Ct.,  17  Ga.  624. 

48.  Governor  v.  Campbell,  17  Ala.  566; 
Smith  V.  Banks,  60  Ga.  642,  holding  that 
where  defendants  sought  to  justify  the  sher- 
iff's refusal  to  levy  on  property  on  the 
ground  that  the  execution  defendant  had 
taken  a  homestead  therein,  they  had  the 
burden  of  proving  that  such  homestead  had 
been  legally  set  apart  and  allowed  by  the 
proper  court. 

49.  Klemm  v.  Bishop,  56  111.  App.  613, 
holding  that  the  burden  was  on  defendants 
to  prove  that  the  property  sought  to  be 
levied  on  was  not  the  property  of  defendant 
in  execution. 

50.  Hardee  v.  Dunn,  13  La.  Ann.  161. 

51.  Hubbard  v.  Wall,  30  N.  C.  11. 

52.  Mosely  v.  Hamilton,  4  Baxt.  (Tenn.) 
434. 


53.  Crosby  v.  Hungerford,  59  Iowa  712,  12 
N.  W.  582. 

54.  Stokes  County  v.  Wall,  117  N.  C.  377, 
23  S.  E.  358. 

55.  See  Evidence,  16  Cyc.  821. 

56.  Alabama. — -Burton  v.  Dangerfield,  141 
Ala.  285,  37  So.  350  (holding  that  in  an  ac- 
tion for  a  wrongful  levy  on  property  sub- 
ject to  a  landlord's  lien  in  favor  of  plaintiff, 
evidence  that  the  constable  was  indemnified 
was  admissible  to  show  notice  of  the  lien)  ; 
Bryan  v.  Kelly,  85  Ala.  569,  5  So.  346  (hold- 
ing that  under  Code,  §  273,  requiring  plain- 
tiff, before  he  could  recover,  to  show  that  he 
had  been  injured  by  the  act  complained  of, 
an  affidavit  on  attachment  was  admissible  in 
an  action  on  a  constable's  bond  for  sale  of 
exempt  property  to  show  that  the  attach- 
ment was  in  fact  issued  for  the  enforcement 
of  a  valid  and  subsisting  landlord's  lien,  and 
that  the  claim  of  exemption  was  frivolous)  ; 
Craven  v.  Higginbotham,  83  Ala.  429,  3  So. 
777  (holding  that  in  an  action  for  a  false 
return  parol  evidence  was  admissible  to  es- 
tablish the  falsity  of  the  return)  ;  Abbott  V. 
Gillespy,  75  Ala.  180  (holding  that,  in  an 
action  for  failure  of  the  sheriff  to  enforce 
an  execution,  evidence  of  a  filed  and  properly 
recorded  claim  of  exemption,  made  by  the 
execution  debtor  before  the  levy  was  made, 
and  covering  all  the  property  found  in  his 
possession,  was  admissible). 

Georgia. —  Robinson  v.  Towns,  30  Ga.  818, 
holding  that  judgments  on  rules  against  a 
sheriff  were  admissible  in  evidence  against 
him  and  his  sureties  in  an  action  on  his 


[X.  H,  13,  b] 


SHERIFFS  AND  CONSTABLES      [35  Cyc]  1996 
plaintiff  has  suffered  because  of  the  default  or  misconduct  complained  of  and  the 


bond  for  failure  to  pay  over  moneys  so  ad- 
judged against  him. 

Idaho. —  Robinson  v.  Kinney,  3  Ida.  479, 
31  Pac.  815,  holding  that  the  decision  of  a 
district  judge  in  another  proceeding,  which 
was  expressly  based  upon  a  finding  of  the 
judge  that  the  sheriff  had  received  and  re- 
tained certain  money,  was  admissible  in  an 
action  in  the  sheriff's  bond  to  show  the  re- 
ceipt of  such  money. 

Illinois. —  Magner  v.  Knowles,  67  111.  325, 
holding  that  in  an  action  for  the  officer's 
failure  to  pay  over  money  collected  by  him 
on  execution,  his  receipt  for  the  money,  and 
admissions  that  he  collected  it,  were  com- 
petent evidence  against  him  and  his  sureties. 

Indiana. —  Kackley  v.  State,  91  Ind.  437 
(holding_  that  where  personalty  encumbered 
by  a  mortgage  was  sold  by  a  sheriff  on  an 
execution  on  a  subsequent  lien,  and  posses- 
sion was  delivered  to  the  purchaser  without 
requiring  him  to  comply  with  the  conditions 
of  the  mortgage,  and  in  an  action  on  the 
sheriff's  bond  defendants  insisted  that  such 
mortgage  was  executed  without  considera- 
tion, plaintiff  might  show  that  the  mortgage 
was  given  him  to  secure  him  in  part  as  the 
mortgagor's  surety  and  in  part  for  money 
loaned,  and  might  read  in  evidence  notes 
made  by  him  in  discharge  of  such  obliga- 
tion, although  not  paid  by  him  until  after 
the  commencement  of  the  suit)  ;  State  v. 
Hart,  12  Ind.  424  (holding  that  where  the 
complaint  set  out  an  execution  good  on  its 
face,  and  alleged  a  failure  to  serve  it,  the 
execution  should  have  been  admitted  in  evi- 
dence) . 

Kansas. —  Ferguson  v.  Tutt,  8  Kan.  370, 
holding  that  parol  evidence  was  admissible 
to  show  the  contents  of  an  order  of  sale  on 
foreclosure,  the  record  of  which  had  been 
lost. 

Maryland. —  State  v.  Keech,  16  Md.  512 
(holding  that  in  an  action  on  a  constable's 
bond  the  docket  entries  and  the  evidence  of 
the  justice  who  rendered  the  judgments, 
showing  that  the  judgments  had  been  super- 
seded in  time,  were  admissible  in  evidence  to 
exonerate  the  constable,  even  though  the 
supersedeas  might  have  been  invalid)  ;  Nay- 
lor  V.  Simmes,  4  Gill  &  J.  273  (holding  that 
evidence  of  a  general  custom  of  a  sheriff  to 
require  his  deputies  to  deliver  all  process  to 
him  for  indorsement  of  returns  thereon  was 
competent  in  an  action  by  the  sheriff  on  the 
official  bond  of  one  of  the  deputies  on  the 
issue  of  the  truth  or  falsity  of  a  return). 

Mississippi. —  Carlisle  v.  Silver  Creek,  85 
Miss.  380,  37  So.  1015  (holding  that  in  the 
absence  of  a  plea  denying  the  execution  of 
the  bond,  the  record  containing  a  co])y  of 
the  official  bond  of  a  village  marshal  was  ad- 
missible in  evidence  in  an  action  on  the 
bond,  and  that  it  was  ])roper  to  show  by 
defendant,  when  a  witness  in  his  own  belialf, 
that  he  executed  the  bond  as  village  mar- 
shal) ;  Mclntyre  v.  Weathersby,  1  llow.  331 
(holding  that  in  an  action  by  an  ex-sheriff 
on  his  successor's  bond,  for  the  fees  col- 


lected by  the  latter  on  executions  levied  by 
plaintiff,  the  executions  under  which  such 
fees  were  collected  were  admissible  in  evi- 
dence for  plaintiff,  although  the  fee  bills  of 
the  executions  levied  by  plaintiff  were  not 
attached ) . 

Neiv  York. —  Conner  v.  Keese,  32  Hun  98, 
holding  that  in  an  action  on  the  bond  of  a 
deputy  sheriff  for  a  false  return,  evidence 
that  the  sheriff  had  told  him  to  obey  orders 
of  the  under-sheriff,  and  that  defendant's 
conduct  was  in  obedience  to  orders  from  such 
under-sheriff  was  admissible. 

North  Carolina. —  Wasson  v.  Linster,  83 
N.  C.  575  (holding  that  in  an  action  by  a 
sheriff  on  the  bond  of  his  deputy,  based  on 
a  judgment  against  the  sheriff  for  a  false 
return  of  the  deputy  to  a  process,  reciting 
that  defendant  was  not  to  be  found  in  his 
county,  evidence  that  plaintiff  had  had  op- 
portunity to  serve  the  process  while  in  his 
hands,  and  before  he  had  placed  it  in  the 
hands  of  defendant,  was  admissible  either  as 
original  evidence  or  in  rebuttal  of  plaintiff's 
testimony,  for  if  the  return  was  false  by  no 
act  of  defendant  after  the  process  came  to 
him,  but  by  the  prior  neglect  of  the  sheriff, 
there  would  be  no  ground  of  recovery)  ;  Mc- 
intosh V.  Bruce,  31  N.  C.  511;  State  v.  Mc- 
Gree,  29  N.  C.  377  [the  last  two  cases  ex- 
plaining McCall  V.  Fullenwider,  26  N.  C. 
364]  (the  last  two  cases  holding  that  in  an 
action  on  a  sheriff's  bond  for  a  failure  to 
collect  a  claim,  put  in  the  hands  of  his 
deputy  for  collection,  the  receipt  of  the  dep- 
uty given  for  the  claim  was,  under  tlie  act 
of  1844,  admissible  in  evidence  against  both 
the  sheriff  and  his  sureties). 

South  Carolina. —  State  v.  Yougue,  9  Rich. 
443  (holding  that  in  an  action  on  behalf  of 
an  execution  debtor  to  recover  the  difference 
between  the  price  bid  at  the  first  sale  and 
that  bid  at  a  resale  of  lands,  the  resale  not 
being  within  the  time  prescribed  by  law,  evi- 
dence that  such  resale  was  postponed  at  the 
instance  of  the  debtor  himself,  or  of  one  to 
whom  he  had  previously  conveyed  the  land, 
was  admissible)  ;  State  Treasurers  r.  Bates, 
2  Bailey  362  (holding  that  confossiims  of 
judgment,  and  oral  admissions  by  a  sheriff 
of  official  defaults,  were  admissible,  being 
prima  facie  evidence  against  his  sureties,  al- 
though made  after  lie  was  out  of  (^lliee;  but 
the  sureties  might  show  that  they  were 
founded  on  mistake  or  fraud)  ;  Trea.sury 
Com'rs  r.  Allen,  2  Mill  88  (holding  that  in 
an  action  for  not  paying  over  moneys  that 
were  levied  at  plaintiff's  suit,  paro]  evidence 
was  admissible  in  behalf  of  the  sheriff  to 
show  that  ])lainliff  directed  him  to  apply 
money  paid  on  the  execution  in  payment  of 
an  execution  in  the  sheriff's  hands  agiiinst 
plaintitT) . 

]  ir(jinia. —  Beasley  r.  Robinson.  24  Gratt. 
325  (hohling  that  in  an  action  against  a 
sheriff  and  the  sureties  on  liis  bond  for 
moneys  directed  by  the  court  to  be  paid 
plaintiff  by  tlie  sheriff,  where  the  sheriff's 
bond  had  been  excluded  from  evidence  on  ac- 
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amount  of  damages  which  should  be  awarded  to  him  if  he  succeeds is  admissible; 
but  evidence  which  is  incompetent,^^  irrelevant  or  immaterial/^  tends  only  to 
arouse  the  sympathies  of  the  jury/^  or  is  for  any  other  reason  objectionable  under 
the  general  rules  of  evidence/^  should  be  excluded.    An  admission  of  an  officer 


count  of  a  variance  between  it  and  plain- 
tiff's pleadings,  the  record  of  the  court  set- 
ting out  the  qualification  of  defendant  as 
sheriff,  and  the  names  of  his  sureties,  was 
admissible  to  show  the  existence  of  the  bond 
and  the  identity  of  the  signers)  ;  Governor 
V.  Roach,  9  Gratt.  13  (holding  that  where 
the  declaration  in  an  action  on  a  constable's 
bond  set  out  specifically  the  claims  for  which 
the  constable  gave  his  receipt,  and  referred 
to  it,  the  receipt  was  admissible  in  evidence 
as  to  those  claims  accurately  described,  al- 
though there  was  error  in  the  description 
of  one  of  them ) . 

United.  States. —  Virginia  v.  Wise,  28  Fed. 
Cas.  No.  16,972,  1  Cranch  C.  C.  142,  holding 
that,  in  debt  on  a  sheriff's  bond  a  return 
produced  by  plaintiff  as  evidence  of  the  re- 
ceipt of  money  must  also  be  admitted  as  evi- 
dence of  its  payment  to  plaintiff,  where  it 
is  so  stated  therein. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  406. 

57.  State  v.  Stone,  111  Mo.  App.  364,  85 
S.  W.  950  (holding  that  in  an  action  for  a 
wrongful  levy  on  certain  lumber  it  was  com- 
petent to  show  what  was  the  marl<et  value 
of  the  lumber  levied  on  and  similar  lumber 
at  the  time  and  place  of  the  levy)  ;  Camp- 
bell V.  Pope,  4  Fed.  Cas.  No.  2,365a,  1 
Hempst.  271. 

58.  Bryan  v.  Kelly,  85  Ala.  569,  5  So.  346 
(holding,  in  an  action  on  a  constable's  bond 
for  selling  exempt  property  levied  on  under 
attachment,  that  the  afiidavit  on  which  the 
attachment  issued  was  not  admissible  to 
show  that  the  nature  of  the  debt  was  such 
as  authorized  the  constable  to  disregard  the 
claim  for  exemption,  as  it  was  not  suffi- 
ciently described  in  the  attachment  to  au- 
thorize him  to  look  to  it)  ;  State  v.  Easter- 
ling,  1  Rich.  (S.  C.)  310  (holding  that  in  an 
action  against  a  sheriff's  sureties  for  money 
collected  by  the  sheriff,  and  claimed  to  be 
applicable  to  plaintiff's  judgments,  a  state- 
ment in  writing  by  the  attorney  of  plaintiff 
in  the  original  action,  who  was  dead,  that 
the  money  was  applicable  to  plaintiff's  judg- 
ment, was  inadmissible  as  evidence  against 
the  sureties) . 

59.  Albie  V.  Jones,  82  Ark.  414,  102  S.  W. 
222,  holding  that  in  an  action  by  the  bene- 
ficiary and  trustee  in  a  deed  of  trust  on  the 
bond  of  an  officer  for  having  seized  the  prop- 
erty under  an  attachment  against  the  mort- 
gagor issued  by  a  justice  of  the  peace,  it  was 
proper  to  exclude  the  record  of  a  suit  in 
chancery  and  decree  therein  instituted  against 
the  mortgagor,  the  trustee,  and  the  bene- 
ficiary by  all  the  plaintiffs  in  the  attach- 
ment case  in  which  the  deed  of  trust  was 
adjudged  to  be  valid  as  against  the  mort- 
gagor's creditors  and  adjudging  the  judg- 
ment of  the  justice  to  be  void,  such  proceed- 
ings having  been  subsequent  to  the  seizure 
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and  sale,  as  the  question  was  confined  to  the 
officer's  justification  in  selling  the  property, 
which  question  was  determinable  according 
to  the  facts  existing  at  the  time  of  the 
seizure. 

60.  Rasco  V.  Jefferson,  142  Ala.  705,  38  So. 
246;  McGehee  v.  Gewin,  25  Ala.  176  (holding 
that  in  an  action  by  a  sheriff  on  the  official 
bond  of  his  deputy,  who  had  left  the  state, 
for  failure  to  pay  over  money  on  a  fieri 
facias,  evidence  of  the  deputy's  ability  to 
pay  at  the  time  of  his  leaving  the  state  and 
afterward  was  not  admissible)  ;  McGowan  v. 
Cassidy,  3  A.  K.  Marsh.  (Ky.)  359  (holding 
that  in  an  action  on  the  bond  of  a  constable 
for  failure  to  return  an  execution  and  for  the 
non-payment  of  money  collected,  evidence  of 
a  settlement  between  such  constable  and  his 
predecessor,  and  the  payment  over  to  such 
predecessor  of  the  money  collected,  was  not 
admissible)  ;  Springett  v.  Colerick,  67  Mich. 
362,  34  N.  W.  683  (holding  that  in  an  action 
to  recover  damages  for  failure  to  perfect  the 
levy  of  an  attachment  against  certain  real 
estate,  evidence  on  behalf  of  defendants  to 
show  that,  at  the  time  the  attachment  was 
issued,  the  property  was  subject  to  a  mort- 
gage, and  that  proceedings  had  since  been 
taken  whereby  the  mortgage  was  foreclosed 
and  the  property  sold,  was  inadmissible  to 
excuse  the  default  of  the  sheriff,  as  plaintiff 
was  entitled  to  attach  the  equity  of  redemp- 
tion) ;  Karch  v.  Com.,  3  Pa.  St.  269  (holding 
that  in  an  action  for  the  escape  of  a  defend- 
ant sentenced  upon  a  conviction  for  fornica- 
tion and  bastardy,  evidence  of  the  insolvency 
of  such  defendant  at  the  time  of  his  sentence 
was  inadmissible). 

61.  Rasco  V.  Jefferson,  142  Ala.  705,  38  So. 
246,  holding  that  in  an  action  against  a 
constable  for  an  alleged  wrongful  levy,  tes- 
timony of  plaintiff  that  she  told  the  con- 
stable to  look  at  her  twelve  babies  was  inad- 
missible. 

62.  Sam  Yuen  v.  McMann,  99  Cal.  497,  34 
Pac.  80  (holding  that  in  an  action  for  deten- 
tion, after  the  giving  of  an  appeal  and  stay 
bond,  of  property  levied  on  under  execution, 
a  letter  of  the  sheriff  offering  to  return  part 
only  of  the  property  was  properly  excluded)  ; 
Wadsworth  v.  Walliker,  51  Iowa  605,  2  N.  W. 
420  (holding  that  since  an  agreement  by  an 
attaching  party  to  give  the  sheriff  a  bond  in 
excess  of  the  amount  necessary  to  indemnify 
him  in  an  attachment  proceeding  was  not 
enforceable,  the  sheriff  could  not  give  evidence 
thereof  in  an  action  against  him  on  his 
official  bond  for  releasing  the  entire  levy 
without  authority)  ;  Dunn  v.  Com.,  14  Serg. 
&  R.  (Pa.)  431  (holding  that  in  an  action 
on  the  official  bond  of  the  sheriff  a  certified 
copy  of  the  bond  was  not  admissible,  unless 
it  distinctly  appeared  that  the  original  was 
taken  by  the  recorder  as  required  by  law)  ; 
Euless  V.  Russell,  (Tex.  Civ.  App.  1895)  34 
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may  be  evidence  against  himself  in  an  action  on  his  bond/^  although  it  is  not 
admissible  against  his  sureties/*  A  sheriff's  return  is  admissible  for  him  in  an 
action  on  his  bond  arising  out  of  the  matter  to  which  the  return  relates. In 
an  action  on  a  constable's  official  bond  for  failure  to  collect  and  pay  over  claims, 
a  receipt  of  the  constable  for  a  claim  placed  in  his  hands  is  admissible  to  prove 
the  fact  that  such  claim  came  to  his  hands,  although  the  receipt  does  not  purport 
on  its  face  to  have  been  given  in  his  official  capacity. 

d.  Weight  and  Sufficiency  —  (i)  In  General.  The  general  rules  by  which 
the  weight  and  sufficiency  of  evidence  is  determined  govern  in  respect  to  the 
effect  of  the  evidence  adduced  in  an  action  on  the  official  bond  of  a  sheriff  or 
constable  to  establish  or  refute  the  existence  or  execution  ®^  of  the  bond  sued 
on,  the  service  of  summons  in  a  particular  action,'^  the  existence  of  a  judgment 
to  support  certain  process,  the  issuance  of  a  valid  execution, the  exemption 
of  an  execution  debtor  from  arrest,''^  the  amount  of  a  debt  or  its  being  due,'* 
the  validity  of  claims  placed  in  an  officer's  hands  for  collection,'^  the  availability 


S.  W.  176  (holding  that  in  an  action  against 
a  sheriff  and  his  sureties  for  the  conversion 
of  goods,  the  pleadings  and  an  attachment  in 
actions  to  which  plaintiff  was  not  a  party 
were  not  admissible). 

63.  Bryan  V.  Kelly,  85  Ala.  569,  5  So.  346. 

64.  Bryan  v.  Kelly,  85  Ala.  569,  574,  5  So. 
346  (so  holding  as  to  an  admission  of  the 
officer  that  he  had  received  a  claim  of  ex- 
emption, the  court  saying:  "It  would  be  the 
better  practice,  to  limit  the  operation  of  the 
evidence  when  received ;  but,  this  not  being 
done,  a  co-defendant's  only  remedy  is  by  a 
charge,  limiting  and  confining  its  effect  and 
operation  to  the  defendant  making  the  admis- 
sion") ;  McDowell  v.  Burwell,  4  Rand.  (Va.) 
317.  But  compare  Stephens  v.  Crawford,  1 
Ga.  574,  44  Am.  Dec.  680,  holding  that  ad- 
missions of  the  sheriff  are  prima  facie  evi- 
dence against  the  sureties  on  his  official  bond 
unless  made  fraudulently,  or  through  mis- 
take, or  in  relation  to  matters  not  covered  by 
the  bond. 

General  rule  as  to  admissibility  against 
surety  of  principaFs  admission  see  Principal 
AND  Surety,  32  Cyc.  137. 

65.  State  v.  Sharp,  2  Sneed  (Tenn.)  615,  so 
holding  as  to  a  return  that  a  failiire  to  levy 
on  property  was  due  to  disputed  ownership. 

Effect  of  amendment  of  return. —  In  an  ac- 
tion to  charge  a  sheriff  and  his  sureties  for 
his  failure  to  pay  over  money  collected  on 
an  execution,  the  fact  that  the  sheriff 
amended  his  return  on  the  execution  after  a 
motion  had  been  made  to  amerce  him  affects 
only  the  credibility  of  the  return,  and  not 
its  competency.  Thomas  v.  Browder,  33  Tex. 
783. 

66.  McNeale  v.  Governor,  3  Gratt.  (Va.) 
286.  Contra,  Smith  v.  Governor,  2  Rob. 
(Va.)  229. 

67-  See  Evidence,  17  Cyc.  753. 

68.  Treasurers  V.  Witsall,  1  Speers  (S.  C.) 
220,  holding  that  in  an  action  on  a  shcrifl^'s 
bond  a  certified  copy  produced  and  given  in 
evidence  under  an  act  of  the  legislature 
making  a  copy  evidence  is  enough  to  satisfy 
profert  of  it  in  the  declaration. 

69.  Iberville  Police  Jury  v.  Sherburne,  17 
La.  342,  holding  that  proof  by  one  witness 
who  swore  to  the  signatures  was  sufficient, 


as  Code,  art.  2257,  requiring  contracts  for 
sums  exceeding  five  hundred  dollars  to  be 
proved  by  more  than  one  witness,  related  ex- 
clusively to  unwritten  contracts. 

70.  Phillips  r.  Eggert,  133  Wis.  318,  113 
N.  W.  686,  126  Am.  St.  Rep.  963,  holding 
that  in  an  action  on  a  sheriff's  bond  for  per- 
mitting an  attached  steamship  to  be  taken 
from  his  custody  a  recital  of  the  judgment 
in  the  attachment  proceeding  that  personal 
service  of  summons  was  made  upon  the  at- 
tachment defendant  was  prima  facie  evidence 
of  the  fact,  and  sufficient  to  show  that  the 
judgment  in  the  attachment  proceeding  was 
based  upon  due  service  of  process. 

71.  Hill  r.  Fitzpatrick,  6  Ala.  314,  holding 
that  a  recital  in  an  execution  of  the  judg- 
ment on  which  it  issued  is  prima  facie  evi- 
dence thereof. 

72.  Kantzler  v.  People,  11  111.  App.  610, 
holding  that  in  an  action  for  failure  to  make 
the  money  on  an  execution,  evidence  that  a 
paper  purporting  to  be  an  execution  was 
issued,  and  testimony  of  the  justice  that,  if 
he  issued  an  execution,  it  must  have  been  in 
the  usual  form,  and,  if  in  the  usual  form,  it 
must  have  been  a  valid  execution,  without 
any  statement  of  its  contents,  was  insuffi- 
cient to  show  a  valid  execution. 

73.  State  r.  Hamilton,  9  :\Io.  704,  holding 
that  where  a  sheriff  to  whom  a  cajiias  was 
issued  returned,  '*  This  execution  is  returned 
not  satisfied,  there  being  no  property  of 
Jesse  B.  Dale  found  in  Boone  county  whereon 
to  levy  and  make  the  same,  and  th<>  said 
Dale  having  taken  tlie  l>onotU  of  the  bank- 
rupt law,''  such  return  did  not.  in  an  aotion 
for  not  arresting  the  debtor  defendant,  con- 
stitute prima  facie  evidence  that  such  debtor 
was  exempt  from  arrest. 

74.  Hutchins  r.  ITolcombe.  24  X.  C.  211, 
holding  that  a  constable's  receipt  for  "  an 
account  "  to  collect  was  not  even  prima  facie 
evidence  that  the  amount  of  the  account,  or 
anv  part  of  it,  was  really  d\ie. 

75.  Burtlos  r.  State,  4  Md.  273,  holding 
that,  allhougli  it  did  not  appe^vr  from  the 
receipt  of  a  constable,  given  for  claims  put 
in  his  hands  for  collection,  that  said  claims 
had  Wn  proved  under  the  statute  for  the 
probate  of  claims  and  accounts,  yet  the  r«- 
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or  otherwise  of  property  on  which  to  levy,76  the  receipt  of  money  by  the  officer," 
the  value  of  a  particular  party's  interest  in  particular  property/^  the  unlawfulness 
of  a  seizure  of  property/^  a  settlement  between  a  sheriff  and  his  deputy, an 
officer's  receipt  of  notice  of  a  landlord's  claim  for  rent,^^  and  in  general  any  matter 
bearing  on  the  right  of  plaintiff  to  recover,    and  the  amount  for  which  defendants 


ceipt  was  'prima  facie  evidence  of  the  validity 
of  the  claims  in  an  action  on  the  constable's 
bond. 

76.  Dunphy  v.  Whipple,  25  Mich.  10,  hold- 
ing that  in  an  action  for  failure  to  return 
an  execution,  a  showing  that  the  judgment 
debtor  had  transferred  the  lands  levied  on 
prior  to  the  levy  did  not  make  out  the  de- 
fense that  defendant  had  no  property  from 
which  the  money  could  be  made,  where  the 
lands,  notwithstanding  this  transfer,  were 
sold  on  the  execution  for  the  amount  of  the 
debt. 

77.  Treasurer  v.  McGuire,  Harp.  (S.  C.) 
474,  holding  that  the  entry  of  the  word 
"  satisfied,"  by  the  sheriff,  on  an  execution, 
was  sufficient  evidence,  in  an  action  on  his 
official  bond  for  failure  to  pay  over  the 
money,  of  his  having  received  the  money 
which  it  commanded  to  be  made. 

Under  statute  in  Virginia  it  has  been  held 
that  in  a  suit  on  a  constable's  official  bond, 
a  receipt  purporting  on  its  face  to  be  given 
by  the  constable  in  his  official  capacity  for 
claims  placed  in  his  hands  for  collection,  six 
months  having  elapsed  from  the  date  thereof 
to  the  commencement  of  the  action,  is  prima 
facie  evidence  of  the  receipt  of  the  money  by 
the  constable,  where  the  claim  was  placed  in 
his  hands  to  be  warranted  for,  and  was  such 
as  might  have  been  recovered  by  warrant. 
McNeale  v.  Governor,  3  Gratt.  286  (hold- 
ing further  that  where  the  receipt  given 
by  a  constable  for  claims  placed  in  his  hands 
to  be  collected  was  in  due  form,  and  is  signed 
by  him,  with  initials  appended  to  his  name, 
which  stand  for  constable  of  his  county,  thio 
sufficiently  indicated  the  official  character  of 
the  receipt  to  render  it  admissible  in  evidence 
in  an  action  against  him  on  his  official 
bond)  ;  Smith  v.  Governor,  2  Rob.  229. 

78.  Phillips  V.  Eggert,  133  Wis.  318,  113 
N.  W.  686,  126  Am.  St.  Rep.  963,  holding 
that  in  an  action  on  a  sheriff's  bond  for 
permitting  an  attached  steamship  to  be  taken 
from  his  custody,  testimony  that  witness  was 
acquainted  with  the  value  of  such  property 
and  had  examined  the  ship,  and  in  his  judg- 
ment it  was  worth  a  specified  sum,  was 
sufficient  proof  of  the  value  of  attachment 
defendant's  interest,  in  the  absence  of  con- 
flicting proof. 

79.  People  v.  Crowe,  130  111.  App.  349, 
holding  that  an  unlawful  seizure  was  con- 
clusively established,  where  it  appeared  that 
after  the  taking  by  the  sheriff  a  trial  of  the 
right  of  property  was  had  pursuant  to  the 
method  prescribed  by  statute  and  a  judg- 
ment rendered  against  the  sheriff. 

80.  Graves  v.  Wood,  3  B.  Mon.  (Ky.)  34 
(holding  that  where  a  sheriff  filed  his  bill 
against  his  deputy  and  the  latter's  surety  in 
a  bond  of  indemnity,  alleging  the  loss  of  the 
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bond,  and  the  deputy  denied  that  he  owed 
anything,  and  exhibited  the  bond  in  his  an- 
swer, the  possession  of  such  bond,  unac- 
counted for,  was  insufficient  to  prove  full  pay- 
ment and  settlement  between  the  sheriff  and 
the  deputy  as  against  proof  that  at  the  last 
settlement  between  the  parties  there  was  a 
balance  due  from  the  deputy,  and  the  bond 
was  not  given  up)  ;  Austin  v.  Moore,  7  Mete. 
(Mass.)  116  (holding  that  where  a  deputy 
sheriff  gave  to  the  sheriff  a  bond  conditioned 
to  render  an  account  of  writs  and  processes 
served  by  him,  with  the  fees  for  service,  once 
in  six  months,  and  in  a  suit  on  this  bond 
twenty-nine  years  after  its  execution  it  was 
proved  that  the  sheriff  omitted  for  eleven 
years  after  his  office  terminated  to  call  on 
the  deputy  for  any  account,  and  that  there 
was  no  communication  between  them  on  the 
subject  of  such  account,  although  the  sheriff 
was  embarrassed  in  his  pecuniary  affairs 
during  those  eleven  years,  and  was,  while  in 
office,  desirous  of  obtaining  from  his  deputies 
what  was  accruing  to  him  as  fast  as  it  was 
due,  and  sometimes  received  money  from 
them  in  advance,  this  evidence  would  not 
warrant  a  jury  in  finding  either  payment  or 
accord  and  satisfaction,  so  as  to  bar  the 
action  on  the  bond)  ;  Moore  V.  Thompson,  9 
N.  H.  541  (holding  that  in  an  action  by  a 
sheriff  against  his  deputy  on  his  bond  to  ren- 
der a  true  account  of  services  made  by  him 
for  each  six  months,  and  to  pay  plaintiff  his 
proportion  of  fees,  evidence  that  plaintiff 
declared  it  to  be  his  practice  to  make  his 
deputies  settle  promptly,  and  of  his  sending 
a  printed  circular  to  other  deputies  to  ac- 
count at  the  end  of  each  six  months,  was 
not  sufficient  to  show  an  accounting  or  pay- 
ment by  defendant,  the  breach  alleged  in  the 
bond  being  a  neglect  to  account  for  the  six 
months  previous  to  his  removal  as  deputy) . 

81.  Borlin  v.  Com.,  110  Pa.  St.  454,  1  Atl. 
404,  holding  that  a  landlord's  notice  to  the 
sheriff  of  a  claim  for  one  year's  rent  out  of 
the  proceeds  of  the  sale  attached  to  the 
sheriff's  return  was  sufficient  evidence  to 
show  its  receipt  by  the  sheriff  in  an  action 
against  him  on  his  official  bond,  although  no 
mention  was  made  of  the  paper  in  the  return 
itself. 

82.  Evidence  sufficient  to  warrant  recovery 

see  the  following  cases : 

Arkansas. — Alexander  v.  State,  42  Ark.  41. 

Idaho. —  Bingham  County  v.  Fidelity,  etc., 
Co.,  13  Ida.  34,  88  Pac.  829. 

Maryland. —  Fowler  V.  State,  99  Md.  594, 
58  Atl.  444. 

Missouri. —  State  v.  Frazier,  89  Mo.  592,  1 
S.  W.  739;  State  v.  Cobb,  64  Mo.  586;  State 
V.  Grupe,  36  Mo.  365;  State  V.  Dickmann, 
124  Mo.  App.  653,  102  :S.  W.  44. 

Nebraska.— Bsirton  v.  Shull,  62  Nebr.  570, 
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should  be  held  liable  because  of  the  official  misconduct  or  default  of  which 
plaintiff  complains. 

(ii)  Conclusiveness  of  Officer's  Ret  urn. In  an  action  on  the 
official  bond  of  a  sheriff  or  constable  the  officer's  return  on  process  is  conclusive 
as  against  the  officer  and  his  sureties,^^  and  'prima  facie  evidence  in  their  favor/* 
but  is  subject  to  be  impeached  or  contradicted  by  plaintiff. 

14.  Trial  —  a.  In  General.  In  an  action  on  a  sheriff's  bond,  on  demurrer 
to  the  declaration,  and  judgment  for  plaintiff,  the  order  for  the  jury  should  be 
to  inquire  into  the  truth  of  the  breaches,  as  well  as  to  assess  damages,  and  the 
jury  should  be  so  sworn. In  an  action  for  the  loss  of  property  seized  under 
legal  process,  plaintiff  may  read  the  record  of  the  case  in  which  the  writ  was 
issued,  including  the  writ  itself  without  reading  the  return  of  the  officei'.^^  Where, 
in  an  action  on  a  sheriff's  bond  for  an  alleged  wrongful  levy,  defendant  denied 
that  claimant  owned  the  property,  defendant  was  entitled  to  cross-examine 
claimant's  agent,  alleged  to  have  purchased  the  property  from  the  judgment 
debtor,  as  to  the  price  paid,  and  as  to  what  the  property  was  actually  worth 
at  the  time.^^  Where  the  court  has  ordered  several  actions  against  a  sheriff  and 
his  sureties  consolidated,  and  a  creditor  has  submitted  his  claim  to  the  juiy, 
another  creditor  has  not  the  right  to  offer  evidence  to  lessen  the  amount  of  such 


87  K  W.  322;  Russell  v.  Gillespie,  38  Nebr. 
461,  56  N.  W.  981. 

North  Carolina. —  Wilson  v.  CofReld,  27 
N.  C.  513. 

South  Carolina, —  State  v.  Easterling,  1 
Rich.  310. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  407. 

Evidence  not  sufficient  to  warrant  recovery 
see  the  following  cases: 

Alabama. —  Kelly  v.  Governor,  14  Ala. 
541. 

Georgia. —  Keaton  v.  Governor,  17  Ga 
228. 

Illinois. —  Putnam  v.  Traeger,  66  111.  89» 

Iowa. —  Musser  v.  Maynard,  55  Iowa  197, 
6  N.  W.  55,  7  N.  W.  500. 

Pennsylvania. —  Com.  V.  Rooney,  167  Pa. 
St.  244,  31  Atl.  562. 

Texas. —  Goodale  v.  Douglas,  5  Tex.  Civ. 
App.  695,  24  S.  W.  966;  Everhart  V.  O'Ban- 
non,  1  Tex.  App.  Civ.  Cas.  §  1288. 

Canada.— Hall  v.  Hamilton,  (Hil.  T.  4 
Viet.)  3  Ont.  Case  Law  Dig.  6402. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  407. 

83.  State  v.  Langdon,  57  Mo.  350  (holding 
that  Wagner  St.  p.  845,  §  23,  requiring  the 
judgment  in  an  action  on  a  constable's  bond 
to  be  for  "  the  amount  ascertained  to  be  due," 
etc.,  and  one  hundred  per  cent  per  annum, 
did  not  render  the  execution  conclusive  evi- 
dence as  to  the  amount)  ;  Governor  v.  Sut- 
ton, 20  N.  C.  622  (holding  that  whore,  in  an 
action  on  a  constable's  bond,  in  wliich  the 
breaches  assigned  were  a  failure  to  pay  over 
money  collected  by  the  officer  and  a  failure 
to  collect  sundry  notes  and  accounts  placed 
in  his  hands  for  collection,  defendant  paid  a 
certain  sum  into  court,  according  to  a  list  of 
notes  and  accounts  which  he  had  prepared, 
such  list,  although  prima  facie  evidence 
against  him  of  all  that  it  admitted,  did  not 
preclude  him  or  his  sureties  from  sliowing 
that  there  were  mistakes  in  it)  ;  Montgomery 
County  Ct.  V.  Chenault,  47  S,  W.  457,  20 


Ky.  L.  Rep.  704  (holding  that  receipts  from 
the  county  judge  presented  by  the  sheriff  in 
his  settlement  with  the  county  court  were 
properly  rejected  as  credits  in  the  absence  of 
any  showing  as  to  what  the  amounts  were 
paid  for,  the  court  having  the  right  to  con- 
clude that  they  covered  otiier  vouchers  already 
credited ) . 

84.  Conclusiveness  of  return  as  against 
officer  see  supra,  VII,  K,  4,  b. 

85.  Colorado. — Breckenridge  Mercantile  Co. 
V.  Bailif,  16  Colo.  App.  554,  66  Pao.  1070; 
Bishop  V.  Poundstone,  11  Colo.  App.  73,  52 
Pac.  222. 

Illitiois. —  Major  i\  People,  40  111.  App. 
323. 

Indiana. —  State  v.  Ruff,  6  Ind.  App.  38, 
33  N.  E.  124. 

Kansas. —  Studebaker  v.  Johnson,  41  Kan. 
326,  21  Pac.  271,  13  Am.  St.  Rep.  287  [fol- 
loicing  Thompson  u.  St.  Joseph,  etc..  Loan, 
etc.,  Assoc.,  23  Kan.  209;  Ferguson  r.  Tutt. 
8  Kan.  370]. 

North  Carolina. —  Walters  v.  !Moore.  00 
N.  C.  41;  State  Bank  v.  Twittv,  12  N.  C. 
153. 

Pennsylvania. —  Brownfield  r.  Com..  13 
Serg.  &  R.  265. 

Offwaf/o.— Shuter  r.  Graham,  2  U.  C.  Q.  B. 
164;  Phelps  V.  McDonell,  6  U.  C.  Q.  B.  0.  S. 
258 

's'ee  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables." §  408. 

86.  Hearn  r.  Avres.  77  Ark.  407.  02  S.  W. 
768;  State  v.  Lawson,  2  Gill  (Md.)  62:  State 
V.  Steel,  11  Mo.  553:  Everliart  r.  (^"Hannon. 
1  Tex.  App.  Civ.  Cas.  §  12S8. 

87.  Tliorn  r.  Kemp.  08  Ala.  417,  13  So. 
749;  llcarn  r.  Avros.  77  Ark.  407.  02  S.  W. 
76S;  State  r.  I^nvson.  2  C.ill  (Md.)  62. 

88.  See,  jxencrallv.  Trial. 

89.  Adams  r.  State.  6  Ark.  407. 

90.  State  r.  Lawson,  8  Ark.  380.  47  .\m. 
Dec.  728. 

91.  State  r.  Stone,  111  Mo.  App.  .3o4.  85 
S.  W.  950. 
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claim;  but,  when  a  motion  is  made  to  distribute  the  money,  an  issue  may  be 
made  to  try  the  question  of  fraud  in  any  of  the  claims. Where  in  an  action 
against  a  sheriff  and  the  sureties  on  his  bond  on  account  of  the  failure  of  a  deputy 
sheriff  to  levy  and  return  an  execution,  after  all  the  evidence  was  introduced 
the  sheriff  and  the  deputy  asked  to  be  allowed  to  withdraw  the  execution  and 
make  a  return  thereon,  a  copy  of  the  same  being  left,  it  being  then  in  evidence, 
stating  that,  as  soon  as  it  was  returned  to  the  county  clerk's  office,  from  whence 
it  was  issued,  they  would  offer  said  return  in  evidence,  it  was  held  proper  to 
refuse  the  application.^^ 

b.  Questions  For  Jury.  Questions  of  fact  arising  upon  the  trial  are  properly 
left  to  the  determination  of  the  jury;  and  where,  in  debt  on  a  sheriff's  official 
bond  performance  is  pleaded,  and  plaintiff  replies  that  defendant  collected  a  certain 
sum,  and  failed  to  pay  it  over  pursuant  to  the  order  of  the  court,  and  the  jury  has 
found  for  plaintiff  on  the  issue  of  fact,  the  condition  of  the  bond  should  be  sub- 
mitted to  the  jury  to  assess  damages  thereon.®^ 

e.  Instructions.  It  is  incumbent  upon  the  court  to  instruct  the  jury  as  to 
the  law  governing  the  case  as  presented  by  the  pleadings  and  evidence, and  the 
questions  which  are  presented  for  their  determination.^^ 


92.  State  Treasurers  v.  Bates,  1  Hill  (S.  C.) 
409. 

93.  State  Treasurers  v>.  Bates,  1  Hill  (S.  C.) 

40:9. 

94.  Grandstaff  'G.  Ridgely,  30  Gratt.  (Va.)  1. 

95.  Alabama. —  Governor  i\  Daily^  14  Ala. 
469,  holding  that  whetlier  certain  circum- 
stances amounted  to  a  delivery  of  property 
was  a  question  of  fact. 

Maryland. —  Bruce  v.  State,  11  Gill  &  J. 
382,  holding  that  where  a  writ  was  delivered 
to  a  sheriff  on  the  day  on  which  his  bond 
was  renewed,  the  precise  time  of  day  when 
the  new  bond  became  available  and  whether 
the  writ  came  to  the  sheriff's  hands  before  or 
after  that  period  were  questions  for  the  jury. 

Pennsylvania. —  Snively  v.  Com.,  40  Pa.  St. 
75,  holding  that  whether  money  was  lost 
through  the  negligence  of  the  sheriff  was  a 
question  for  the  jury. 

Texas. —  Jacobs,  etc.,  Co.  v.  Shannon,  1 
Tex.  Civ.  App.  395,  21  S.  W.  386,  holding 
that  where,  in  an  action  for  taking  a  claim- 
ant's bond  with  only  one  surety  thereon 
instead  of  two  as  required  by  statute,  de- 
fendant alleged  that  the  bond,  on  its  accept- 
ance by  him,  contained  two  sureties,  and  the 
evidence  was  in  conflict  as  to  this  issue,  the 
question  was  one  for  the  jury,  and  it  was 
properly  submitted,  although  the  bond,  as 
produced  at  the  trial,  contained  only  one 
surety. 

Canada. —  McMartin  v.  Graham,  2  U.  C. 
Q.  B.  365,  holding  that  whether  a  delay  of 
four  days  in  selling  property  levied  on,  which 
four  days  expired  about  two  weeks  before  the 
writ  was  returnable,  was  such  negligence  as 
to  constitute  wilful  or  negligent  misconduct 
under  the  circumstances  of  the  case  was  a 
question  for  the  jury. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  415. 

96.  State  Treasurer  v.  Wiggins,  1  MoCord 
(S.  C.)  568. 

97.  Tborn  P.  Kemp,  98  Ala.  417,  13  So. 
749  (holding  that  in  an  action  on  a  con- 
stable's bond  for  failure  to  redeliver  property 
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levied  on,  as  alleged,  under  a  writ  of  deti- 
nue, it  was  error  to  refuse  to  instruct  that, 
unless  the  jury  were  reasonably  satisfied  that 
the  writ  came  into  the  hands  of  the  constable 
before  he  took  the  property,  he  would  not  be 
liable,  where,  under  the  averments  of  the 
complaint,  it  was  incumbent  on  plaintiffs  to 
show  that  the  property  was  taken  by  the  con- 
stable under  the  writ,  and,  detinue  bonds  not 
having  been  given  as  required  by  the  statute, 
it  was  returned  by  him)  ;  Richmond  County 
Inferior  Ct.  v.  Barr,  Dudley  (Ga.)  32  (hold- 
ing that  where  in  an  action  on  a  constable's 
bond  the  breach  assigned  was  failure  to  ad- 
vertise a  levy  and  return  in  proceedings  by 
attachment,  by  which  means  the  attachment 
was  dismissed,  the  court  properly  charged 
that,  if  plaintiff  failed  in  his  attachment  on 
account  of  the  neglect  of  the  constable,  plain- 
tiff should  recover,  but,  if  plaintiff  volun- 
tarily dismissed  his  attachment  on  account 
of  the  supposed  irregularity,  such  dismissal 
effectually  discharged  defendant  and  his  se- 
curities) ;  State  V.  Neff,  74  Ind.  146  (holding 
that  in  an  action  on  a  constable's  official  bond 
for  failure  to  make  the  money  under  an 
execution,  an  instruction  that,  to  entitle 
plaintiff  to  recover,  the  execution  defendant 
must  have  been  the  owner  of  personal  prop- 
erty subject  to  execution  out  of  which  the 
amount  of  relator's  execution  could  have 
been  made,  was  erroneous,  as  it  was  sufficient 
if  only  a  part  of  the  amount  could  have  been 
made)  ;  Henry  v.  Com.,  107  Pa.  St.  361 
(holding  that  where  an  execution  was  issued 
and  handed  to  a  sheriff  on  Saturday,  and  he 
returned  it  nulla  hona  on  Monday,  without 
having  made  any  effort  to  find  property,  and 
without  having  asked  plaintiffs  or  their  at- 
torney to  point  any  out,  instructions  that  if  a 
sheriff  had  made  diligent  search  and  could  find 
no  property,  he  might  return  the  execution  be- 
fore return-day  without  liability,  even  though 
defendant,  after  the  return,  and  before  the 
return-day,  acquired  property,  were  properly 
refused). 

98.  Craven  v.  Higginbotham,  83  Ala.  429, 
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d.  Verdict  and  Findings.  A  verdict  which  states  that  the  jury  ''find  for  the 
plaintiff,  that  the  condition  of  the  bond  is  broken,  and  assess  his  damages  at"  a 
certain  amount  is  proper.  Where  several  actions  against  the  sheriff  and  his 
sureties  have  been  consolidated,  and  the  amount  of  the  several  claims  exceeds  the 
penalty  of  the  bond,  the  jury  should  find  such  fact  in  a  general  verdict,  and  assess 
separately  the  claims  of  each  creditor.^  Where  the  jury  are  not  sworn  to  inquire 
into  the  truth  of  the  breaches  assigned,  but  merely  as  to  the  damages,  but  they 
return  that  they  find  the  breaches  true,  the  form  of  the  verdict  does  not  cure  the 
omission  and  a  final  judgment  upon  the  verdict  is  erroneous.^ 

15.  References.^  The  statutes  sometimes  authorize  a  reference  in  an  action 
on  a  sheriff's  official  bond,^  but  such  a  statute  has  been  held  not  to  apply  to  an 
action  on  a  bond  given  by  a  deputy  sheriff  for  the  indemnity  of  his  principal.^ 

16.  New  Trial.^  Plaintiff's  failure  to  introduce  in  evidence  the  bond  on  which 
the  action  is  based  is  ground  for  a  new  trial,  where  there  has  been  a  verdict  for 
plaifitiff  notwithstanding  such  omission.'' 

17.  Judgment  ^  and  Subsequent  Proceedings  —  a.  In  General.  Although  the 
action  is  brought  against  the  sheriff  and  the  sureties  on  his  bond,  plaintiff  may 
dismiss  as  to  the  sureties,  and  have  judgment  rendered  against  the  sheriff  alone,® 
or  judgment  may  be  entered  against  the  sheriff  alone  where  it  appears  that  he  is 
liable  for  the  default  but  his  sureties  are  not.^^  Where  a  jury  trial  is  had  the  judg- 
ment must  conform  to  the  verdict."  Where  the  petition  is  defective  as  to  the 
sureties,  and  they  stand  on  a  demurrer  thereto,  but  the  sheriff  answers,  and  the 
issue  is  found  against  the  sheriff,  it  is  error  to  render  judgment  against  the  sureties. 


3  So.  777  (holding  that  in  an  action  on  an 
official  bond  of  a  constable,  for  damages  for 
making  a  false  indorsement  of  "  Forfeited " 
on  a  replevin  bond,  conditioned  to  deliver  a 
wagon  and  yoke  of  oxen  to  the  constable,  a 
charge  that,  if  the  principal,  at  the  time  and 
place  fixed,  placed  the  property  at  the  dis- 
posal of  the  constable,  although  she  still  re- 
mained in  the  wagon,  and  intended  to  claim 
it  as  exempt,  and  only  made  the  delivery  to 
relieve  herself  and  bondsmen  from  liability, 
the  jury  must  render  a  verdict  for  plaintiff, 
fairly  submitted  the  question)  ;  Cole  Craw- 
ford, 69  Tex.  124,  5  S.  W.  646  (holding  that 
in  an  action  for  the  seizure  of  certain  chat- 
tels claimed  as  exempt,  it  was  proper  to  sub- 
mit to  the  jury  the  question  as  to  the  total 
value  of  all  the  property  instead  of  the 
specific  value  of  each  article  seized ) . 
99.  Bartlett  v.  Hunt,  17  Wis.  214. 

1.  State  Treasurers  f.  Bates,  1  Hill  (S.  C.) 
409,  holding  that  this  should  be  done  in  order 
that  a  motion  to  order  the  amount  of  the 
verdict  to  be  paid  over  to  the  creditors  in  pro- 
portion to  their  respective  interests  might  be 
predicated  upon  the  verdict. 

2.  Adams  v.  State,  6  Ark.  497. 

3.  See,  generally.  References,  34  Cyc.  770. 

4.  Willis  V.  Melvin,  53  N.  C.  62;  Gordon  v. 
Com.,  10  Watts  (Pa.)  443. 

5.  Willis  V.  Melvin,  53  N.  C.  62. 

6.  See,  generally.  New  Trial,  29  Cyc.  707. 

7.  Bowers  v.  State,  69  Ind.  60. 

8.  See,  generally.  Judgments,  23  Cyc.  623. 

9.  Dewitt  V.  Oppenheimer,  51  Tex.  103. 

10.  Studebaker  Johnson,  41  Kan.  326,  21 
Pac.  271,  13  Am.  St.  Rep.  287. 

11.  Dodd  V.  Gaines,  82  Tex.  429,  18  S.  W. 
618  (holding  that  where,  in  an  action  against 
a  sheriff  and  his  sureties  for  unlawfu'  !evy, 
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defendants  alleged  that  they  were  indemnified 
by  the  attaching  creditors,  and  asked  that 
such  creditors  be  made  defendants,  and  that, 
if  judgment  was  for  plaintiff,  defendants 
have  judgment  over  against  such  indemnitors, 
who  also  answered,  a  verdict  for  phiintiff 
against  each  of  the  indemnitors  did  not  justify 
a  judgment  for  plaintiff  against  the  sheriff 
and  his  sureties,  or  a  judgment  for  the  sher- 
iff and  his  sureties  against  their  indemnitors') ; 
Black  V.  Moore.  35  Tox.  Civ.  App.  613.  80 
S.  W.  807  (holding  that  where,  in  an  action 
against  a  constable  and  his  sureties,  a  verdict 
was  rendered  in  favor  of  plaintiff  for  five 
hundred  dollars  damages  against  the  con- 
stable and  two  hundred  and  fifty  dollars 
damages  aoainst  his  surrlies.  the  trial  court 
had  no  jurisdiction  to  render  judgment  against 
the  sureties  for  the  amount  of  the  verdict 
against  the  constable,  and  that  the  verdict 
did  not  fix  the  damages  which  plaintiff  was 
entitled  to  recover  as  against  both  the  con- 
stable and  his  sureties  with  such  certainty 
as  to  authorize  the  emirt  of  civil  appeals  to 
render  a  judgment  apfainst  both  in  the  sum 
of  five  hundred  ddllars)  ;  Cook  r.  Groonborp. 
(Tex.  Civ.  App.  1806)  34  S.  W.  687  (holding 
that  in  an  acti<in  for  wronirful  seizure  against 
a  constable,  the  siireties  on  his  ofiicial  bond, 
and  the  principal  and  suiotios  on  his  indem- 
nity bond,  a  verdict  simply  finding  for  plain- 
tiff' did  not  authorize  n  judgment  ovor  for 
the  constable  and  the  sureties  on  the  oflioial 
bond  against  the  principal  and  sureties  on 
the  indemnity  bond,  it  being  necessary  that 
the  verdict  find  all  the  i'^stios). 

12.  Ridgwav  v.  :Moodv.  01  Kv.  581,  16 
S.  W.  526.  13  Kv.  L.  kep.  478.*  See  also 
Felonicher  r.  Stinglev.  142  Cal.  630.  76  Pa^. 
504. 
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Under  a  statute  making  the  sureties  to  the  official  bond  of  a  sheriff  liable  only 
each  for  his  equal  portion  of  the  penalty,  a  joint  judgment  against  the  sureties 
for  the  penalty  is  improper  and  should  be  amended  so  as  to  express  the  sums  for 
which  they  are  severally  liable. According  to  some  authorities  the  judgment 
should  be  for  the  amount  of  the  damages  sustained  by  the  complaining  party  and 
not  for  the  penalty  of  the  bond;  but  other  authorities  hold  that  judgment  should 
be  entered  for  the  full  penalty  of  the  bond,  to  be  discharged  by  payment  of  the 
damages  assessed.^^  A  judgment  on  the  sheriff's  bond  takes  precedence  only 
from  the  date  of  its  entry but  a  judgment  on  his  recognizance  has  been  held  to 
relate,  for  the  purpose  of  distribution,  to  the  original  lien  created  by  the  filing  of 
the  recognizance  under  the  statute. 

b.  Writ  of  Inquiry  or  Assessment  of  Damages.  Where  a  demurrer  to  a 
replication  is  overruled  and  judgment  entered  for  plaintiff  and  a  writ  of  inquiry 
awarded,  the  quantum  of  the  damages  caused  by  the  breach  is  the  only  subject 
of  inquiry  at  the  execution  of  the  writ.^®  A  notice  of  motion  for  leave  to  assess 
damages  on  a  judgment  entered  on  a  sheriff's  bond  may  be  given  by  any  attorney 
selected  by  the  parties  interested  in  obtaining  the  assessment, and  such  notice 
is  properly  served  on  a  sheriff  and  his  sureties,  and  need  not  be  served  on  the  attor- 
ney who  appeared  for  defendants  in  the  action  on  the  bond.^^  After  judgment 
by  default  on  a  sheriff's  bond,  it  is  not  necessary  to  assign  breaches  on  the  record 
before  an  assessment  of  damages  may  be  had  under  the  judgment,^^  and  upon  an 
application  to  assess  damages  upon  a  sheriff's  bond  after  a  judgment  rendered 
thereon,  the  sheriff  will  not  be  allowed  to  set  off  a  claim  for  fees  upon  an  execution 
in  a  different  case  which  had  been  placed  in  his  hands  in  favor  of  the  applicant.^^ 
Where  damages  are  claimed  on  behalf  of  a  person  other  than  the  original  prose- 
cutor, on  a  special  notice  before  the  issuance  of  the  writ  of  inquiry  for  the  assess- 
ment, such  damages  may  be  assessed  by  the  same  jury.^^ 

e.  Execution. 2*  It  is  sometimes  required  by  statute  that  where  judgment  is 
recovered  by  plaintiff  in  an  action  on  the  bond  of  a  sheriff  or  constable  the  execu- 
tion shall  be  first  levied  upon  the  property  of  the  officer.^^  In  a  case  where  several 
executions  had  been  obtained  against  the  sheriff's  sureties,  exceeding  the  amount 
of  their  bond,  they  were  directed  in  chambers  to  pay  the  amount  of  their  respective 
liabilities  to  the  sheriff  to  whom  the  executions  were  directed,  with  the  costs,  and 


13.  Treasurers  v.  Munday,  3  Hill  (S.  C.) 
167. 

14.  Dougherty  v.  Peters,  2  Rob.  (La.)  534 

[followed  m  New  Orleans  v.  Hozey,  2  Rob. 
(La.)  552];  McMicken  v.  Com.,  58  Pa.  St. 
213;  Com.  v.  Sayres,  1  Miles  (Pa.)  235  (hold- 
ing such  to  be  the  rule  as  to  a  bond  taken 
under  the  act  of  April  15,  1834,  although  the 
rule  was  otherwise  as  to  a  bond  taken  under 
the  act  of  March  29,  1824)  ;  Campbell  f.  Com., 
8  Serg.  &  R.  (Pa.)  414;  Wolverton  v.  Com., 
7  Serg.  &  R.  (Pa.)  273. 

A  subsequent  claimant  cannot  vacate  a  sat- 
isfaction of  the  judgment  to  let  in  his  claim., 
Com.  V.  Watmough,  2  Miles  (Pa.)  297. 

Pa.  Act  June  14,  1836,  §  8,  requiring  the 
final  judgment  in  an  action  on  an  official 
bond  to  h^:  (1)  For  the  commonwealth  in 
the  amount  of  the  obligation;  (2)  for  plain- 
tiff in  the  amount  of  damages  assessed  and 
for  the  costs,  did  not  apply  to  an  action  on 
a  sheriff's  official  bond  made  before  the  stat- 
ute was  passed.  Myers  f.  Com.,  2  Watts  &  S. 
60. 

Practice  on  default.— While  the  regular 
practice  on  a  failure  of  defendant  to  appear 
would  be  to  enter  an  interlocutory  judgment, 
and  for  the  jury  to  assess  the  damage  against 
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the  sheriff  and  the  other  defendants,  the  entry 
of  a  judgment  for  the  amount  due  plaintiff 
was  not  a  fatal  irregularity.  McMicken  v. 
Com.,  58  Pa.  St.  213. 

15.  Wells  V.  Com.,  8  B.  Mon.  (Ky.)  459; 
State  V.  Horn,  94  Mo.  162,  7  S.  W.  116; 
New  York  v.  Lyons,  1  Daly  (N.  Y.)  296; 
Smith  V.  Licking  County  Com'rs,  2  Ohio  312. 

Judgment  under  statutes  allowing  but  one 
action  on  bond  see  supra,  X,  H,  3,  c. 

16.  In  re  Morris,  4  Pa.  St.  162. 

17.  In  re  Morris,  4  Pa.  St.  162. 

Lien  arising  from  bond  see  supra,  X,  C,  20. 

18.  Clark  v.  State,  7  Blackf.  (Ind.)  570. 

19.  State  f.  Hamilton,  10  N.  J.  L.  190, 
holding  that  it  is  not  necessary  that  the  at- 
torney should  be  the  one  employed  in  the 
original  suits  on.  which  the  assessment  is  to 
be  made. 

20.  State  v.  Hamilton,  10  N.  J.  L.  190. 

21.  State  V.  Hamilton,  10  N.  J.  L.  190. 

22.  State  v.  Welsted,  11  N.  J.  L.  397. 

23.  Jersey  City  v.  Chase,  30  N.  J.  L.  233. 

24.  See,  generally,  Executions,'  17  Cyc. 
878 

2*5.  Morris  r.  Graham,  1  U.  C.  Q.  B.  521. 
Where  the  sheriff  has  died  insolvent  before 
the  commencement  of  an  action  against  the 
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then,  upon  application  to  the  court,  proceedings  against  them  were  stayed.^^ 
Where  the  responsibihty  of  the  deputy  on  his  bond  to  make  payments  before  the 
suit  is  estabhshed,  a  sum  paid  by  the  sheriff  after  the  commencement  of  the  suit 
but  before  the  trial,  for  which  the  deputy  may  be  liable,  may  be  included  in  the 
amount  for  which  execution  should  issue  on  a  judgment  for  the  breach  of  the  bond.^' 
When  judgment  is  entered  for  the  penalty  of  the  bond  execution  issues,  not  for  the 
amount  of  the  judgment,  but  for  the  amount  of  the  damages  to  which  the  complain- 
ing party  shows  himself  to  be  entitled.^^  The  party  at  whose  instance  the  sheriff's 
bond  is  sued  may,  after  judgment  against  the  sheriff  and  his  sureties  on  the  bond, 
move  the  court  to  have  the  amount  of  the  original  judgment,  with  interest  and 
costs,  levied  on  the  execution  against  them,  without  previous  notice  to  them  of 
the  motion  for  that  purpose;  but  another  person  who  has  also  obtained  a  judgment 
against  the  sheriff  is  not  entitled  to  have  the  amount  thereof  levied  on  the  execu- 
tion to  be  issued  on  the  judgment  recovered  on  the  bond  without  such  notice.^® 

18.  Damages  —  a.  In  General.  Plaintiff  in  an  action  on  an  official  bond  is 
entitled  to  recover  such  sum  and  such  sum  only  as  will  indemnify  him  for  the 
injury  which  he  has  sustained; but  damages  cannot  be  allowed  for  a  loss  which 
was  not  proximately  caused  by  the  misconduct  or  default  on  which  the  action  is 
based,^^  nor  can  plaintiff  recover  damages  which  are  merely  speculative.^"  In  an 
action  for  wrongfully  attaching  certain  enumerated  goods  and  others  not  enumerated 
the  goods  not  enumerated  are  not  to  be  taken  into  consideration  in  assessing  the 


sureties,  such  a  statute  does  not  require  the 
proceedings  to  be  stayed  until  the  remedy 
against  the  sheriff's  representatives  or  his 
property  is  exhausted.  Morris  v.  Graham,  1 
U.  C.  Q.  B.  521. 

Where  there  is  no  judgment  against  the 
principal,  a  statutory  provision  that  the  prop- 
erty of  the  sureties  shall  not  be  levied  on 
until  execution  against  the  principal  shall 
prove  unavailing  does  not  apply.  Babka  v. 
People,  73  111.  App.  246. 

26.  Sinclair  v.  Baby,  2  Ont.  Pr.  117. 

27.  Smith  17.  Berry,  37  Me.  298. 

28.  Austin  v.  Moore,  7  Mete.  (Mass.)  116; 
Smith  V.  Licking  County  Com'rs,  2  Ohio  312. 

Plaintiff  is  not  entitled  to  execution  for 
the  damages  claimed,  but  it  is  incumbent  upon 
him  to  show  how  much  he  is  actually  entitled 
to.    Austin  V.  Moore,  7  Mete.  (Mass.)  116. 

29.  People  v.  Matthewson,  20  Johns.  (N.  Y.) 
300  [distinguishing  People  V.  Birdsall,  20 
Johns.  (N.  Y.)  297]. 

30.  Lewis  V.  Ball,  6  Cow.  (N.  Y.)  583; 
People  V.  Birdsall,  20  Johns.  (N.  Y.)  297. 

31.  See,  generally.  Damages,  13  Cyc.  1. 

32.  Georgia.^  Ivey  v.  Colquitt,  63  Ga.  509 ; 
Dobbs  V.  Justices  Murray  Coifnty  Inferior  Ct., 
17  Ga.  624;  Taylor  V.  Johnson,  17  Ga.  521; 
Crawford  v.  Andrews,  6  Ga.  244. 

Illinois. —  Gruer  v.  People,  60  111.  App.  123, 
holding  that  an  award  of  three  hundred  dol- 
lars for  allowing  the  escape  of  a  prisoner  in 
custody  on  a  charge  of  bastardy  was  not  ex- 
cessive. 

Zndtawa.— McDaniel  v.  State,  118  Ind.  239, 
20  N.  E.  739;  State  V.  Johnson,  1  Ind.  158, 
Smith  37. 

Kentucky. —  Phillips  v.  Ronald,  3  Bush  244, 
96  Am.  Dec.  216;  Tudor  v.  Lewis,  3  Mctc. 
378;  Snoddy  v.  Foster,  1  Mete.  160;  Com. 
V.  Lightfoot,  7  B.  Mon.  298;  Robertson  r. 
Morgan,  3  B.  Mon.  307;  Cantorberry  r.  Com.. 
1  Dana  415   [followed  in  Fowler  v.  Com., 


3  Dana  135],  holding  that  the  act  of  1827, 
section  2,  authorizing  judgment  for  a  nominal 
amount  in  bank-notes  against  officers  who 
had  collected  such  money  and  failed  to  pay 
it  over,  did  not  apply  to  the  sureties,  but  a 
recovery  in  a  suit  where  the  sureties  were 
included  could  be  only  for  the  value  of  the 
paper  when  it  ought  ibo  have  been  paid,  and 
interest  thereon. 

Louisiana. —  Marshall  r.  Simpson,  13  La. 
Ann.  437 ;  New  Orleans  v.  Hazey,  2  Rob.  552. 

Missouri. —  State  v.  Cobb,  64  Mo.  586 ; 
State  V.  Miller,  48  Mo.  251. 

North  Carolina. —  McCracken  v.  Adler,  98 
N.  C.  400,  4  S.  E.  138,  2  Am.  St.  Rep.  340; 
State  r.  Falls,  63  N.  C.  188;  Dickson  v. 
Eskridge.  27  N.  C.  411;  McRae  v.  Evans, 
18  N.  C.  243. 

0/wo.— Collins  r.  Skillen,  16  Ohio  St.  382, 
88  Am.  Dec.  458. 

Pennsylvania. —  Com.  r.  Allen,  30  Pa.  St. 
49. 

Tea^as.— Piatt  r.  Philips,  37  Tex.  9:  De 
la  Garza  i\  Carolan,  31  Tex.  387;  Mclvnight 
V.  Carmichael,  7  Tex.  Civ.  App.  270.  27  S.  W. 
150;  Steel  v.  Metcalf,  4  Tex.  Civ.  App.  313, 
23  S.  W.  474. 

Virginia. —  Perkins  v.  Giles,  9  Leigh  397, 
33  Am.  Doc.  249. 

See  43  CquL  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  413. 

33.  State  r.  Springer,  45  Mo.  App.  252 
(holding  that  where  an  attachmont  was  levied 
on  plaintiff's  mortgaged  hdniestead  and  on  the 
corn  growing  thereon,  wliioh  prcvoiitod  him 
from  raising  money  to  pay  off  the  mortgage, 
which  was  foreolosod.  resulting  in  tlie  loss 
of  the  honiostoad.  the  nioaMUo  of  damages 
was  the  value  of  the  corn,  and  not  the  value 
of  the  homestead)  :  Mc.l>aurin  r.  Biichanan. 
60  N.  C.  91. 

34.  Kevnolds  v.  Weinman.  (Tex.  Civ.  App. 
1894)  25  S.  W.  33,  holding  that  in  an  action 
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damages ;  and  under  a  claim  of  special  damages  for  loss  of  the  possession  and  use 
of  property,  it  is  error  to  leave  the  jury  to  assess  damages  according  to  the  value 
of  the  property  as  though  the  claim  was  for  the  loss  thereof.^^  In  an  action  by 
plaintiff  in  a  judgment  against  the  sureties  of  a  sheriff  to  recover  the  moneys 
collected  on  an  execution,  the  fees  of  the  sheriff  are  not  recoverable,  except  where 
they  have  been  previously  advanced  by  plaintiff.^'  Where  an  obligor  on  a  con- 
stable's bond  intended  to  comply  with  the  statute,  but  instead  of  making  the 
bond  run  to  the  city,  as  required,  made  it  run  to  the  city  treasurer,  it  was  held  that 
such  bond  was  by  implication  taken  in  trust  for  the  city,  and  hence  the  damages 
in  an  action  thereon  should  be  measured  by  the  interest  of  the  city,  and  not  of  the 
treasurer.^^ 

b.  Mitigation  of  Damages.  In  an  action  on  a  sheriff's  bond  it  may  be  shown, 
in  mitigation  of  damages,  that  plaintiff  has  suffered  little  or  nothing  by  the  officer's 
default  or  breach  of  duty;  but  where  there  has  been  a  breach  of  duty  in  regard 
to  the  same  matter  in  successive  years  for  which  the  constable  has  given  different 
bonds,  the  fact  that  the  injured  party  might  recover  on  the  bond  for  the  second 
year  cannot  mitigate  the  damages  in  an  action  on  the  bond  for  the  first  year.*^ 
So  also  in  an  action  for  neglect  to  execute  process,  the  fact  that  the  debtor  against 
whom  he  held  a  claim  might,  even  after  being  imprisoned  on  a  capias  ad  satis- 
faciedum,  pay  other  bona  fide  debts,  to  the  disappointment  of  the  judgment  creditor, 
cannot  be  considered  on  the  question  of  damages/^ 

e.  Nominal  Damages.  An  award  of  nominal  damages  is  proper  where  it 
appears  that,  although  the  officer  has  been  guilty  of  an  official  misfeasance  or 
default,  plaintiff  has  suffered  no  real  injury .^^  But  the  recovery  cannot  be  limited 
to  nominal  damages  where  the  action  is  for  a  failure  to  arrest  a  debtor  by  whose 


on  a  sheriff's  official  bond  for  damages  result- 
ing from  his  seizure  and  removal  of  certain 
goods  constituting  part  of  a  general  stock  of 
merchandise,  plaintiff  could  not  recover  for 
the  alleged  injury  resulting  to  goods  left  after 
the  seizure  by  reason  of  their  separation  from 
those  taken. 

35.  Lowell  V.  Parker,  10  Mete.  (Mass.) 
309,  43  Am.  Dec.  436. 

36.  Pruett  v.  Williams,  156  Ala.  346,  47 
So.  318. 

37.  Com.  V.  McCoy,  8  Watts  (Pa.)  153,  34 
Am.  Dec.  445. 

38.  Farr  v.  Rouillard,  172  Mass.  303,  52 
N.  E.  443. 

39.  Taylor  v.  Johnson,  17  Ga.  521  [overrul- 
ing Crawford  v.  Word,  7  Ga.  445,  and  fol- 
loived  in  Dobbs  v.  Justices  Murray  County 
Inferior  Ct.,  17  Ga.  624]  ;  State  v.  Tabler, 
41  Md.  236  (holding  that  in  an  action  for 
the  amount  of  certain  fees,  placed  in  the 
sheriff's  hands  by  an  attorney  for  collection, 
defendants  might  show  in  mitigation  of  dam- 
ages that  the  person  from  v/hom  part  of  the 
fees  were  due  at  the  time  they  were  received 
for  collection  was  insolvent,  or  a  non-resi- 
dent, and  that  such  insolvency  or  non-residence 
continued  up  to  the  commencement  of  the 
suit)  ;  Knapp  V.  Sweet,  24  N.  Y.  Suppl.  817. 

40.  Hubbard  f.  Wall,  31  N.  C.  20. 

41.  Sherrill  v.  Shuford,  32  N.  C.  200. 

42.  Alabama.-^  Ma.rcum  v.  Burgess,  67  Ala. 
556;  Bagby  v.  Harris,  9  Ala.  173. 

Delaware. —  State  v.  Willard,  2  Houst.  197. 
Illinois. —  People  v.  Jolmson,  4  111.  App. 
346. 

Indiana. —  McDaniel  v.  State,  118  Ind.  239, 
20  N.  E.  739;  State  v.  Dixon,  80  Ind.  150; 
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state  V.  Blanch,  70  Ind.  204 ;  State  v.  Shackle- 
ford,  15  Ind.  376;  State  r.  Miller,  5  Blackf. 
381;  State  v.  Buckles,  8  Ind.  App.  282,  35 
N.  E.  846,  52  Am.  St.  Rep.  476. 

Kentucky. —  Pepper  v.  Com.,  6  T.  B.  Mon. 
27. 

Missouri. —  State  v.  Carter,  92  Mo.  App. 
86;  State  v.  Harrington,  28  Mo.  App.  287 
(holding  that  where  a  sheriff  returned  that 
the  levies  under  two  writs  of  attachment  were 
contemporaneous,  when  in  fact  one  levy  pre- 
ceded the  other,  but  it  appeared  that  the  levy 
first  made  was  not  entitled  to  precedence, 
plaintiff  whose  writ  was  first  levied  could 
not  recover  substantial  damages  in  an  action 
on  the  sheriff's  official  bond  for  a  false  re- 
turn) ;  State  v.  Rayburn,  22  Mo.  App.  303. 

North  Carolina. —  Brunhild  v.  Potter,  107 
N.  C.  415,  12  S.  E.  55;  State  v.  Mangun,  31 
N.  C.  210;  State  v.  Skinner,  25  N.  C.  564; 
Buckley  v.  Hampton,  23  N.  C.  318. 

Ohio. —  Bradt  v.  Skillen,  2  Ohio  Dec.  (Re- 
print) 727,  5  West.  L.  Month.  72. 

Texas.— Smith  v.  Perry,  18  Tex.  510,  70 
Am.  Dec.  295. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  410. 

Contra.— Com.  v.  McCoy,  8  Watts  (Pa.) 
153,  34  Am.  Dec.  445,  holding  that  not  even 
nominal  damages  can  be  recovered  where  no 
injury  resulting  from  the  default  is  shown. 

The  disregard  of  a  claim  for  exemption,  by 
selling  the  property  in  satisfaction  of  a  lien 
which  prevails  against  it,  when  the  claim  for 
exemption  is  in  law  and  in  fact  frivolous, 
is  not  such  a  breach  of  the  official  bond  of  a 
constable  as  will  entitle  the  owner  of  the 
property  to  recover  nominal  damages  in  an 
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arrest  the  debt  might  have  been  made/^  or  for  the  e.s(;ape  of  a  debtor  imprisoned 
under  a  statute  providing  for  imprisonment  as  a  coercive  remedy  to  compel  pay- 
ment of  the  debt.^* 

d.  Exemplary  or  Penal  Damages.    Exemplary  damages  are  not  generally 
recoverable  against  the  sureties;     and  it  has  been  held  that  statutory  penal 
damages  for  which  an  official  default  of  the  officer  has  rendered  his  sureties  liable 
cannot  be  recovered  in  a  common-law  action  on  the  bond,  but  only  in  the  statutory 
summary  proceeding.*' 

e.  Interest.*^  In  an  action  on  a  sheriff's  bond  interest  may  be  allowed  on  the 
amount  for  which  the  officer's  wrongful  act  has  rendered  defendants  liable. 

19.  Review.^^  In  an  action  on  a  sheriff's  bond,  the  execution  and  delivery  of 
which  is  denied  by  the  sureties,  the  refusal  of  the  court  to  permit  a  full  cross- 
examination  of  plaintiff's  witnesses  relative  to  the  issue  under  the  pleadings  is 
sufficient  ground,  when  assigned  for  error,  to  present  for  review  the  sufficiency 
of  defects  on  the  face  of  the  bond  to  charge  the  obligee  with  notice  of  the  sheriff's 
want  of  authority  to  deliver  it  on  behalf  of  the  sureties. On  appeal  it  will  be 
presumed  that  all  jurisdictional  facts  appeared  on  the  trial,^^  and  the  judgment 
of  the  lower  court  will  not  be  reversed  because  of  an  error  which  was  not  prejudicial 
to  the  appellant,^^  nor  will  the  appellate  court  disturb  a  verdict  on  conflicting 


action  on  the  bond,  in  the  absence  of  proof 
of  actual  damages.  Bryan  i;.  Kelly,  85  Ala. 
569,  5  So.  346. 

43.  Murphy  v.  Troutman,  50  N.  C.  379, 
holding  that  where,  in  an  action  on  the  offi- 
cial bond  of  a  sheriff  for  negligently  failing 
to  arrest  a  person  on  a  writ  for  debt,  it  ap- 
peared that  such  person  had  some  property 
in  another  state,  and  had  numerous  friends 
and  relations  in  the  county,  whom  he  had 
come  to  visit  temporarily,  it  could  not  be 
said  that  the  contingency  of  securing  the  debt 
in  that  manner  was  too  remote,  and  therefore 
it  was  error  for  the  court  to  instruct  the  jury 
that  they  should  give  only  nominal  damages 
for  plaintiff,  but  plaintiff  had  a  right  to 
have  submitted  to  the  jury  the  instruction 
that,  if  they  were  satisfied  that  the  debtor, 
if  arrested,  would  have  given  bail,  or,  if  im- 
prisoned, would  have  assigned  his  money  or 
effects,  they  should  assess  corresponding  dam- 
ages. 

44.  Gruer  v.  People,  60  111.  App.  123,  where 
it  appeared  that  the  situation  of  the  debtor 
and  his  relatives  was  made  such  that  pay- 
ment could  probably  have  been  obtained 
through  coercion. 

45.  See  Damages,  13  Cyc.  116. 

46.  Liability  of  sureties  for  penalty  or 
amercement  see  supra,  X,  C,  16. 

47.  Marcum  v.  Burgess,  67  Ala.  55(1 ;  Carter 
V.  Sympson,  8  B.  Mon.  (Ky.)  155;  Seogins 
V.  Perry,  46  Tex.  Ill;  De  la  Garza  v.  Booth. 
28  Tex.  478,  91  Am.  Dec.  328;  McDowell  r. 
Burwel],  4  Rand.  (Va.)  317. 

Summary  remedies  on  official  bonds  see  su- 
pra, X,  G. 

48.  See,  generally.  Interest,  22  Cyc.  1459. 

49.  Alabama.— v.  Allen,  80  Ala.  515, 
2  So.  676. 

Arkansas. —  Crow  V.  State,  23  Ark.  684. 
holding,  however,  that  the  allowance  or  with- 
holding of  interest  on  the  amount  of  plain- 
tiff's loss  is  within  the  province  of  the  jury 
and  it  is  error  to  instruct  the  jury  that  tliey 
must  allow  interest. 


Georgia. —  Governor  c.  Raley,  34  Ga.  173. 

Illinois. —  Robertson  v.  Marshall  County 
Com'rs,  10  111.  559. 

Keniuclcy. —  Canterberry  v.  Com.,  1  Dana 
415. 

Mississippi. —  Redus  v.  State,  54  Miss.  712. 

Montana. —  Maddox  r.  Rader,  9  ^Mont.  126, 
22  Pac.  386  [following  Jefferson  County  v. 
Lineberger,  3  Mont.  231,  35  Am.  Rep.  462]. 

l:iouth  Carolina. —  Treasurers  v.  Moore,  1 
Xott  k  M.  214. 

Texas.— VXait  v.  Philips,  37  Tex.  9;  De  la 
Garza  r.  Booth,  28  Tex.  478,  91  Am.  Dec. 
328. 

See  43  Cent.  Dig.  tit.  "  Sherilfs  and  Con- 
stables," §  413. 

Contra. —  Gibson  v.  Governor,  11  Leigli  (Va.) 
600. 

Time  from  which  interest  runs. —  In  an  ac- 
tion against  the  sureties  i»f  a  shi'rilf  for  not 
paying  over  money  collected  by  the  slieriff, 
interest  is  o\\\y  recoverable  fmm  the  time  the 
action  was  brought,  unle>><  a  demand  has  been 
made  on  the  slieriff  before,  and  then  .  from 
the  demand.  Treasurers  r.  Moore,  1  Xott  k 
M.  (S.  C.)  214. 

50.  See,  generally,  Appeal  and  Error,  2 
Cyc.  474;  Review,  34  Cye.  1695. 

51.  Baker  Countv  r.  Huntington.  46  Greg.  . 
275.  79  Pae.  187. 

52.  Westbrook  r  Douglass.  21  Barb.  (X.  Y.) 
602.  holding  that  the  jurisdietion  of  a  justice 
of  the  j)eaee  wouhl  be,  presiuned  on  ajipeal. 
wh(M*e  the  doi'ket  of  the  just  ice  was  ]ir<ulucod 
and  read  in  evidence  without  objection,  and 
the  justice  was  examined  ns  n  witness,  and 
no  oi)jection  was  taken  to  the  validity  of  the 
jmlgnient  or  to  the  sullieieney  ^^i  the  evidence 
to  show  that  the  justice  has  iurisiliotion. 

53.  Wadsworth  r.  Walliker".  51  Iowa  005, 
2  X.  W.  420.  hohiing  tli.U  where,  in  an  action 
against  a  sheriff  on  his  olVuMal  Iwuid  for  re- 
leasing witlunit  authority  certain  p»>ods  at- 
tached by  him.  he  ]>leailed  tliat  the  jyoods  l>e- 
longed  til  another,  and  full  evidence  as  to  the 
title  tliereto  was  admitted  and   cornvt  in- 
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evidence. Where  after  judgment  in  a  county  court  there  is  an  appeal  to  the 
circuit  court  which  hears  the  case  de  novo  and  renders  judgment  in  favor  of  the 
proper  party,  this  cures  any  defect  in  the  judgment  of  the  county  court  in  rendering 
judgment  in  favor  of  an  improper  party .^^ 

XL  CRIMINAL  LIABILITIES.^^ 

A.  In  GeneraL  In  addition  to  the  civil  liabilities  of  sheriffs  and  constables 
such  an  officer  is  subject  to  indictment  for  defaults  or  misfeasance  such  as  refusal 
to  execute  a  warrant  delivered  to  him  for  that  purpose,^^  forcibly  entering  a 
dwelling-house  to  serve  civil  process,^^  levying  on  exempt  property/^  refusing,  on 
demand,  to  lay  off  a  debtor's  personal  property  exemption  out  of  property  levied 
on,^^  selling  exempt  property  under  execution,  bidding  at  his  own  sale  or 
becoming  the  purchaser  thereat,^*  refusing  to  sell  property  because  there  is  but 
one  bidder  at  the  sale,^^  wantonly  and  corruptly  sacrificing  property  taken  and 
sold  under  execution, failing  to  pay  over  money  collected  by  him,®^  failing  to 
return  an  execution,®^  making  a  false  return,®^  voluntarily  allowing  the  escape 
of  a  prisoner  for  whose  arrest  he  holds  a  warrant  fair  on  its  face,'^  neglecting  to 
exercise  supervision  over  the  county  jail  as  required  by  law,  whereby  persons 


structions  given,  the  exclusion  of  a  question 
why  he  released  the  goods  was  not  prejudicial 
error. 

Circumstances  not  rendering  error  harm- 
less.—  Where  judgment  was  rendered  against 
a  debtor  and  a  transferee  of  his  land,  recit- 
ing that  the  transfer  was  fraudulent  as  against 
creditors,  and  ordering  that  the  land  be  sold 
on  execution,  and  that  the  surplus  be  paid 
into  court  for  the  use  of  the  persons  entitled 
to  receive  it,  and  the  sheriff  afterward  made 
a  return  reciting  the  sale,  the  receipt  by  hira 
of  the  amount  paid,  and  the  application  of 
a  part  thereof  to  the  judgment  in  suit  and 
of  the  balance  to  another  judgment  rendered 
against  the  debtor  alone,  it  was  held,  in  an 
action  on  the  sheriff's  official  bond,  that  the 
erroneous  admission  of  parol  evidence  to  con- 
tradict the  sherift''s  return  was  not  rendered 
harmless  by  a  showing  that  the  transfer  of 
the  land  was  made  in  fraud  of  the  debtor's 
creditors,  and  that  the  transferee  had  suffered 
judgment  to  go  against  her  by  default,  in 
the  absence  of  any  showing  that  she  had  no 
other  interest  in  the  land.  State  v.  Kuff,  6 
Ind.  App.  38,  33  N.  E.  124. 

54.  Smith  v.  Holcomb,  (Tex.  Civ.  App. 
1892)  21  S.  W.  717. 

55.  Boyd  V.  Randolph,  91  Ky.  472,  16  S.  W. 
133,  13  Ky.  L.  Rep.  53,  holding  that  where, 
in  an  action  on  a  sheriff's  official  bond  under 
the  Auditor's  Agent  Act  (Gen.  St.  c.  93, 
§  3),  the  circuit  court  on  appeal  entered 
judgment  for  the  commonwealth,  this  cured 
an  error  of  the  county  court  in  entering  judg- 
ment in  favor  of  the  auditor. 

56.  See,  generally.  Criminal  Law,  12  Cyc. 
70. 

57.  See  supra,  V. 

58.  Ormond  v.  Ball,  120  Ga.  916,  48  S.  E. 
383;  Stewart  f.  State,  4  Blackf.  (Ind.)  171; 
People  V.  Weston,  4  Park.  Cr.  (N.  Y.)  226; 
State  V.  Furguson,  76  N.  C.  197,  peace  war- 
rant. 

59.  State  v.  Armfield,  9  N.  C.  246,  11  Am. 
Dec.  762,  holding  that  if  a  door  be  partly 
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closed  by  those  within,  resisting  the  entrance 
of  an  officer  seeking  to  serve  civil  process,  the 
officer  is  indictable  if  he  oppose  them  and 
thereby  gain  an  entrance. 

60.  Pippin  V.  State,  36  Tex.  696. 

61.  State  f.  Carr,  71  N.  C.  106. 

62.  State  v.  Haggard,  1  Humphr.  (Tenn.) 
390  (holding  that  where  a  statute  exempted 
certain  articles  and  provided  that  any  levy- 
ing officer  who  acted  in  contravention  of  the 
exemption  law  should  be  deemed  guilty  of  a 
misdemeanor  in  office,  a  constable  was  in- 
dictable for  selling  an  article  exempted  by 
a  statute  subsequently  enacted)  ;  Pippin  v. 
State,  36  Tex.  696. 

63.  Chambers  v.  State,  8  Humphr.  (Tenn.) 
237,  holding  that  under  Acts  (1805),  c.  31, 
providing  that  if  any  sheriffs,  coroners,  or 
constables  should  bid  at  their  own  sales,  by 
themselves  or  by  any  person  for  their  bene- 
fit, they  should  be  liable  to  indictment  for 
misdemeanor,  a  constable  who  at  his  own  sale 
bid  for  another  was  indictable  therefor. 

64.  State  v.  Williams,  4  Ind.  393, 

65.  State  v.  Johnston,  2  N.  C.  293;  State 
V.  Joyce,  2  N.  C.  43. 

66.  U.  S.  V.  Bill,  24  Fed.  Cas.  No.  14,5.93, 
2  Cranch  C.  C.  202,  holding  that  in  a  prose- 
cution against  a  constable  for  wantonly  sacri- 
ficing property  taken  under  execution,  the 
jury  could  not  find  him  guilty,  unless  they 
should  be  satisfied  that  he  acted  from  a  cor- 
rupt motive. 

67.  Mahar  v.  State,  28  Ark.  207;  State  v. 
Longley,  10  Ind.  482. 

68.  See  State  t\  Smith,  5  Blackf.  (Ind.) 
327. 

Failure  to  return  process  not  indictable 
at  common  law.—  State  v.  White,  5  Sneed 
(Tenn.)  620. 

69.  State  v.  Johnston,  2  N.  C.  293;  State 
V.  Joyce,  2  N.  C.  43. 

70.  Housh  V.  People,  75  111.  487,  holding, 
however,  that  a  constable  will  not  be  held 
liable  criminally  for  allowing  such  escape, 
where  the  affidavit  on  which  the  warrant  was 
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confined  therein  were  aided  to  escape  j^  acting  as  constable  without  giving  bond/^ 
or  faihng  to  render  a  sworn  statement  of  moneys  collected  for  the  county;  and 
under  some  statutes  any  wilful  neglect  or  refusal  of  a  sheriff  or  constable  to  dis- 
charge any  duty  of  his  office  is  a  misdemeanor.'^*  A  fortiori  if  an  officer  commits 
an  act  which  is  in  and  of  itself  a  violation  of  the  criminal  law  he  is  indictable  there- 
for the  same  as  an  individual.''^  But  a  sheriff  having  an  execution  in  his  hands  is 
not  indictable  for  levying  on  and  seizing  property  in  the  possession  of  and  belong- 
ing to  a  son  of  defendant  in  the  execution,  when  he  acts  in  good  faith  under 
a  bond  of  indemnity.''^  Neither  can  an  officer  be  indicted  for  levying  an  attach- 
ment or  execution  on  property,  the  value  of  which  is  not  unreasonably  in  excess  of 
the  demand  to  be  satisfied.''^  Misfeasance  or  neglect  of  a  deputy  may  subject  him 
to  indictment,'^  but  the  sheriff  is  not  liable  to  a  criminal  prosecution  therefor.'^ 

B.  Indictment.^^  The  indictment  must  fully  and  certainly  describe  and 
identify  the  offense  and  allege  the  essential  elements  thereof,  and  an  indictment 
for  failing  to  return  an  execution  must  state  the  substance  at  least  of  the  execu- 
tion.^^ It  has  been  held  that  an  indictment  against  a  constable  for  neglecting 
to  execute  a  warrant  is  sufficient,  if  it  sets  out  a  warrant  legal  upon  its  face,^^ 
and  avers  that  the  offense  was  an  injury  to  the  state. ^'^  An  indictment  against 
a  constable  for  failing  to  pay  over  fines,  penalties,  and  forfeitures  collected  by 
him  as  a  part  of  the  school  fund  need  not  allege  that  the  same  was  withheld  ^dl- 
fully  or  with  a  fraudulent  intent,  nor  need  the  money  be  denominated  as  a  part 
of  the  school  fund.^^  Each  count  in  the  indictment  must  be  sufficient  in  itself, 
and  averments  in  one  count  cannot  aid  defects  in  another.^' 


issued  fails  to  give  the  court  issuing  it  juris- 
diction. 

71.  Gordon  v.  State,  2  Tex.  App.  154. 

72.  U.  S.  V.  Evans,  25  Fed.  Cas.  No.  15,064, 
1  Cranch  C.  C.  149. 

73.  Doyle  v.  State,  49  Ala.  28. 

74.  State  v.  Furguson,  76  N.  C.  197;  Gordon 
V.  State,  2  Tex.  App.  154. 

75.  See  Duckett  v.  State,  93  Ga.  415,  21 
S.  E.  73;  State  v.  Houston,  30  La.  Ann.  1174. 

76.  State  v.  Tatom,  69  N.  C.  35. 

77.  Pippin  v.  State,  36  Tex.  696. 

78.  State  v.  Berkshire,  2  Ind.  207.  But 
compare  State  V.  Kirby,  41  La.  Ann.  298,  6 
So.  578. 

79.  Com.  V.  Lewis,  4  Leigh  (Va.)  664. 
Contra,  State  v.  Johnston,  2  N.  C.  293,  hold- 
ing that  where  a  deputy  makes  a  false  return 
in  the  name  of  the  sheriff,  the  sheriff  is  crim- 
inally liable  therefor. 

80.  See,  generally.  Indictments  and  In- 
formations, 22  Cyc.  157. 

81.  Doyle  v.  State,  49  Ala.  28  (holding 
that  an  indictment  against  a  sheriff  for  fail- 
ing to  render  to  the  county  treasurer  a  writ- 
ten sworn  statement  of  the  moneys  received 
by  him  for  the  county,  as  required  by  Kev. 
Code,  §  917,  must  contain  an  averment  that 
the  moneys  were  received  by  the  sheriif  in 
his  official  character,  and  must  also  specify 
with  certainty  the  term  and  year  when  such 
alleged  failure  occurred)  ;  State  v.  Longley, 
10  Ind.  482  (holding  that,  as  under  2  Rev. 
St.  p.  480,  §  3,  it  is  optional  with  the  con- 
stable to  pay  over  money  coHectod  on  execu- 
tion to  the  justice  or  to  i)hiiiiti(V,  an  indict- 
ment for  failure  to  pay  over  must  aUege  non- 
payment to  either)  ;  State  /\  Williams,  4  Ind. 
393  (holding  that  an  indictnuMit  against  i\ 
sheriff,  under  St.  (1841)  c.  104,  §  5,  charging 


that  he  procured  one  A  to  make  a  purchase 
for  his  benefit,  and  that  A  did  then  make 
such  purchase  with  intent  to  defraud,  etc.,  was 
insufficient,  as  the  intent  to  defraud  was  the 
gist  of  the  offense  and  sliould  have  been 
charged  to  exist  in  the  sheriff,  and  not  alone 
in  A,  through  whom  he  made  the  purchase). 

82.  State  v.  Smith,  5  Blackf.  (Ind.)  327. 

83.  Stewart  v.  State,  4  Blackf.  (Ind.)  171, 
holding  that  the  indictment  need  not  contain 
an  averment  that  the  justice  who  issued  the 
warrant  had  legal  authority  to  do  so.  or  an 
allegation  that,  previous  to  issuing  the  war- 
rant, a.  complaint  on  oath  was  made  to  tlie 
justice  charging  tlie  person  to  he  arrested 
with  the  commission  of  a  crime,  or  that  a 
crime  was  committed  in  tl>e  view  of  the  jus- 
tice. See  also  State  r.  Furguson,  76  X.  C. 
197.  But  compare  People  r.  Woston,  4  Park. 
Cr.  (N.  Y.)  226,  holding  that  it  is  not  sulli- 
cient  that  the  warrant  set  forth  in  the  in- 
dictment recites  all  the  facts  necessary  to 
confer  authority  to  issue  it.  but  the  indict- 
ment must  allege  that  tlioso  facts  were  true 

84.  Stewart  r.  State.  4  Blackf.  (Ind.)  171 

85.  Maliar  r.  State.  2S  Ark.  207. 

86.  State  r.  Longloy,  10  Tnd.  4S2.  holding 
that  where  the  statute  allows  a  constable  to 
pay  to  plaintiff  or  to  the  justiw'  all  money 
collected  by  him  by  virtue  of  any  writ,  a 
count  in  an  iiulictnient  for  a  failure  to  pay 
over  money  collect<Hi.  wliiih  alleg«'s  only  that 
he  has  not  paid  it  to  ]>laintitr.  without  alleg- 
ing that  he  has  not  paid  it  to  the  justice,  is 
defective;  as  is  also  a  count  alleging  merely 
tliat  on  the  expiration  of  his  term  of  ortiee 
the  constable  hail  the  money  in  his  |Hissession 
l)ut  not  negativing  pavinent  to  plaintitl  on 
that  dav. 

87.  Slate  r.  Longlev.  10  Ind.  4S2. 
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XII.  LIABILITIES  OF   PARTIES,   RECEIPTORS,  AND   OTHERS  TO  OFFICERS. 

A.  Parties.  Where  a  sheriff  on  his  official  responsibiUty,  and  without  any 
direction  from  the  creditor,  wrongfully  levies  on  and  sells  exempt  property  of 
the  debtor  tinder  execution,  he  cannot  recover,  from  the  creditor  the  damages 
recovered  against  him  by  the  debtor,  even  though  the  execution  creditor  was 
present  at  the  sale  and  purchased  some  of  the  property,  or  the  proceeds  of 
the  sale  were  paid  to  such  creditor. 

B.  Receiptors.  A  written  contract  to  pay  a  specified  sum  of  money  or 
redeliver  on  demand  to  an  attaching  officer  specific  articles  of  attachable  property, 
which  he  has  taken  on  mesne  process,  is  a  lawful  contract, and  a  recital  of  the 
attachment  in  such  contract  is  sufficient  evidence  of  a  legal  consideration  there- 
for. After  a  legal  demand  an  action  may  be  maintained  on  such  contract  so 
long  as  the  attaching  officer  is  under  a  liability  to  the  creditor  or  debtor  for  the  property 
attached, and  the  extent  of  that  liability  is  the  measure  of  damages.  Where 
property  seized  under  process  is  delivered  by  the  officer  to  a  receiptor,  the  officer 
cannot  hold  the  receiptor  liable  for  failure  to  redeliver  the  property  to  him  on 
demand,  unless  the  officer  himself  has  become  subject  to  some  liability  by  reason 
of  his  failure  to  hold  or  sell  the  property.^'  Where  a  sheriff  delivered  goods  attached 
to  a  person  who  agreed  to  redeliver  on  demand,  a  demand  at  the  dwelling-house 
of  such  person,  although  in  his  absence,  is  sufficient  to  charge  him  with  the  value  of 
such  articles  in  an  action  against  him  by  the  sheriff.  The  approval  by  a  plaintiff  in 
attachment  of  a  person  taken  as  receiptor  for  property  attached  does  not  exonerate 
the  officer  from  the  duty  of  bringing  a  suit  upon  the  receipt  when  the  property  is 
not  produced. Where  the  receiptor  of  attached  property  refuses  to  deliver  it 
to  the  sheriff,  who  demands  it  for  the  purpose  of  levying  an  execution  on  it,  and 
such  refusal  in  the  only  reason  why  the  execution  is  not  levied,  such  receiptor  is 
estopped,  in  an  action  of  assumpsit  against  him  by  the  sheriff  on  the  receipt,  from 
taking  any  advantage  of  the  fact  that  no  levy  has  been  actually  made.^  Where 
the  receiptor  conceals  from  the  levying  officer  his  ownership  of  property  and  suffers 
the  same  to  be  seized  as  the  property  of  defendant  in  the  process,  thus  preventing 
a  possible  levy  on  other  property,  he  is  estopped  from  claiming  the  goods  as  his 
own  when  sued  on  the  receipt;  ^  but  where  the  receipt  does  not  admit  that  defendant 
in  the  process  is  the  owner  of  the  property,  and  the  receiptor  at  the  time  asserts 
ownership  in  himself,  he  is  not  estopped  to  set  up  such  ownership  in  an  action 


88.  Russell  V.  Walker,  150  Mass.  531,  23 
N.  E.  383,  15  Am.  St.  Rep.  239;  Kane  V. 
Dauernheim,  60  Mo.  App.  64. 

89.  Russell  v.  Walker,  150  Mass.  531,  23 
N.  E.  383,  15  Am.  St.  Rep.  239. 

90.  Russell  V.  Walker,  150  Mass.  531,  23 
N".  E.  383,  15  Am.  St.  Rep.  239. 

91.  Russell  V.  Walker,  150  Mass.  531,  23 
N.  E.  383,  15  Am.  St.  Rep.  239;  Kane  V. 
Dauernheim,  60  Mo.  App.  64. 

92.  Foss  V.  Norris,  70  Me.  117. 

93.  Foss  V.  Norris,  70  Me.  117. 

94.  A  legal  demand  is  one  properly  made 
as  to  form,  time,  and  place  by  a  person  law- 
fully authorized,  before  or  after  the  rendi- 
tion of  judgment  in  the  suits  in  which  the 
property  is  attached,  although  the  contract 
contains  a  stipulation  for  redelivery  of  the 
property  "within  thirty  days  after  judgment 
in  such  actions  if  no  demand  be  made  " ;  and 
it  is  no  valid  objection  to  the  demand  that 
the  sheriff's  deputy  calls  upon  the  receiptor 
to  redeliver  the  articles,  or  in  default  thereof 
to  pay  according  to  his  alternative  stipula- 
tion.   Foss  V.  Norris,  70  Me.  117. 
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95.  Foss  V.  Norris,  70  Me.  117. 

96.  Foss  V.  Norris,  70  Me.  117. 

97.  Fisher  v.  Bartlett,  8  Me.  122,  22  Am 
Dec.  225;  Lewis  v.  Webber,  116  Mass.  450; 
Hayes  v.  Kyle,  8  Allen  (Mass.)  300;  Burt 
t".  Perkins,  9  Gray  (Mass.)  317;  Dewey  V. 
Field,  4  Mete.  (Mass.)  381,  38  Am.  Dec.  376; 
Learned  iy.  Bryant,  13  Mass.  224;  Perry  v. 
Williams,  39  Wis.  339  ;  Heath  v.  Keyes,  35 
Wis.  668;  Connaughton  v.  Sands,  32  Wis. 
387;  Main  f.  Bell,  27  Wis.  517.  But  com- 
pare Cornell  v.  Dakin,  38  N.  Y.  253. 

98.  Remick  v.  Atkinson,  11  N.  H.  256,  35 
Am.  Dec.  493. 

99.  Allen  v.  Doyle,  33  Me.  420. 

1.  Parks  h\  Sheldon,  36  Conn.  466,  4  Am. 
Rep.  95. 

2.  Drew  V.  Livermore,  40  Me.  266;  Penob- 
scot Boom  Corp.  v.  Wilkins,  27  Me.  345; 
Sawyer  v.  Mason,  19  Me.  49;  Dewey  v.  Field, 
4  Mete.  (Mass.)  381,  38  km.  Dec.  376;  Burs- 
ley  V.  Hamilton,  15  Pick.  (Mass.)  40,  25  Am. 
Dec.  423;  Robinson  v.  Mansfield,  13  Pick. 

(Mass.)    139;    Johns   v.    Church,    12  Pick. 

(Mass.)   557,  23  Am.  Dec.  651;  Barron  v. 
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upon  the  receipt.^  An  officer  who  has  dehvered  attached  property  to  a  third 
person,  taking  an  accountable  receipt  therefor,  is  not  deprived  of  his  right  of  action 
on  the  receipt  by  the  act  of  a  creditor  in  executing  to  the  receiptor  a  writing 
acknowledging  the  receipt  of  the  net  proceeds  of  the  sale  of  the  property.*  In  an 
action  by  an  officer  upon  a  receipt  for  property  attached,  irregularities  in  the  pro- 
ceedings in  the  original  suit  constitute  no  defense,  provided  the  judgment  was 
valid.^  Even  the  reversal  of  the  judgment  on  which  an  execution  issued  will 
not  bar  an  action  in  favor  of  the  officer  on  a  receipt  for  property  taken  on  such 
execution;^  and  if  the  property  receipted  for  has  been  restored  to  the  original 
owner  before  the  action  is  brought  by  the  officer,  the  rule  of  damages  is  the  amount 
of  the  officer's  fees.'^ 

C.  Obligors  on  Jail  Limits'  Bond.  A  sheriff  who  is  subjected  to  liability 
by  reason  of  the  escape  of  a  prisoner  who  had  given  a  jail  limits'  bond  is  entitled 
to  recover  against  the  obligors  on  such  bond  for  the  injury  which  he  has  thus 
suffered,^  unless  the  judgment  against  him  was  rendered  in  consequence  of  his 
failure  to  avail  himself  of  a  good  defense  known  to  him  at  the  time.^ 

D.  Obligors  on  Bail-Bond.  Where  a  sheriff  who  has  taken  a  bail-bond 
omits  to  assign  it,  and  is  in  consequence  held  as  special  bail,  and  compelled  to  pay 
the  amount  recovered  in  the  action,  he  may  sue  on  the  bond  as  a  common-law  bond, 
and  recover  from  the  obligor  the  amount  for  which  he  has  been  held  liable.^*^ 
Where  one  arrested  by  a  sheriff  does  not  appear  and  put  in  bail  within  the  time 
prescribed  by  the  bail-bond,  and  the  sheriff  is  ruled  against,  a.nd  attachment 
against  him  ordered  before  bail  is  put  in,  he  may  recover  on  the  bond  for  such 
default,  although  he  has  not  actually  paid  the  costs  of  the  attachment  or  put  in 
bail  to  the  original  suit,  or  been  subjected  to  any  further  liability. 

E.  Third  Persons.  Where,  by  threats  or  promises  to  hold  him  harmless, 
a  person  induces  an  officer  to  deliver  to  him  property  which  he  has  levied  on,  and 
the  officer  is  subsequently  compelled  to  pay  to  the  execution  plaintiff  the  value 
of  the  property  so  relinquished,  the  person  who  obtained  the  property  is  liable 
to  the  officer  for  the  loss  or  damage  sustained  by  him.^- 

F.  Actions  by  Officers  —  l.  Right  of  Action  —  a.  In  General.  A  sheriff 
who  is  entitled  to  the  custody  and  possession  of  property  has  a  right  of  action  in 
damages  or  otherwise  to  protect  his  possession  and  to  shield  himself  from  respon- 
sibility,^* but  his  right  of  action  is  limited  by  the  degree  of  liability  to  be  entailed 
on  him  should  he  illegally  part  with  the  property  which  it  is  his  duty  to  hold.^^ 


Cobleigh,  11  N.  H.  557,  35  Am.  Dec.  505; 
Perry  v.  Williams,  39  Wis.  339. 

3.  California. — ■  Eleven  v.  Freer,  10  Cal. 
172. 

Connecticut. — See  Jones  v.  Gilbert,  13  Conn. 
507. 

Massachusetts. —  Bursley  V.  Hamilton,  15 
Pick.  40,  25  Am.  Dec.  423. 

Vermont. — Adams  v.  Fox,  17  Vt.  361. 

Wisconsin. —  Perry  V.  Williams,  39  Wis. 
339. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §§  319,  325. 

4.  Torrey  v.  Otis,  G7  Me.  573,  so  holding 
on  the  ground  iluit  the  receipt  was  a  con- 
tract between  the  oflicer  and  the  receiptor 
and  could  not  be  discharged  by  the  act  of  the 
creditor. 

.  5.  Bean  v.  Ayers,  70  Me.  421. 

6.  Phelps  V.  Landon,  2  Day  (Conn.) 
370. 

7.  Phelps  u,  Landon,  2  Day  (Conn.) 
370. 

8.  Seymour  v.  Harvey,  8  Conn.  (53 ;  Kip 
V.  Brigham,  G  Johns.  (N.  Y.)  158,  7  Johns. 


168;  Riley  i:  Seymour,  1  Wend.  (N.  Y.)  143; 
Warner  r.  Evens,  2  Tvler  (Vt.)  121. 

9.  Ransom  r.  Keves.  9  Cow.  (X.  Y.)  128. 

10.  Hi<i.jins  r.  Glass,  47  X.  C.  353. 

The  sheriff  cannot  recover  until  he  has  paid 
the  money,  or  at  least  until  a  j\idgment  has 
l)een  reiuUned  airainst  him  for  it.  Pool  V. 
Hunter.  49  N.  C.  144. 

11.  Kosenstoin  r.  Sanimons,  1  Hill  (N.  Y.) 
59,  holdino;  that  in  sueh  ease  at  least  nominal 
dainauH^s  may  bo  reeoveii>il. 

12.  "  rurneV  r.  Woodward,  123  Ga.  S6f>.  51 
S.  E.  762.  holdiufx  also  that  in  sueh  case  it 
was  not  error  for  the  e(Uirt  in  it.s  instruetions 
to  use  the  words  "  h^ss  *'  and  '*  ilania<re  "  in- 
teix'hangeablv. 

13.  See.  izenevally.  Actions.  1  (\ve.  ('>3i. 
Actions  by  officers  against  indemnitors  8C0 

supra,  y\.  (}. 

Actions  for  fees  and  expenses  see  aupiti^ 
\\\  E.  (i. 

14.  Robins  r.  Brown.  32  T.a.  .Vnn.  4.^0  [r.r- 
plaiiiinij  Winn  r.  Eljree.  6  Kob.  (l.a.)  1001. 

15.  Robins  r.  Brown.  32  l^a.  Ann.  4.^0  [c^- 
plainiu(j  Winu  r.  Elgce.  6  Bob.  (l.a.)  100]. 
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So  where  an  officer  who  has  reduced  personal  property  to  possession  by  a  levy 
thereon  is  dispossessed  he  may  recover  the  value  of  his  special  interest  in  the  prop- 
erty in  an  action  of  trover/^  or  trespass;  but  the  mere  fact  that  an  officer  has 
process  in  his  hands,  no  levy  having  been  made,  gives  him  no  such  interest  in 
defendant's  property  as  entitles  him  to  maintain  trover  or  replevin  in  respect 
thereto,  or  to  recover  the  proceeds  of  the  property  from  an  officer  who  has  seized 
and  sold  the  same  under  a  junior  writ.^^  Neither  has  an  officer  to  whom  an  execu- 
tion is  delivered  any  right  of  action  in  himself  against  the  execution  defendant.^^ 
An  officer  who  has  attached  property  can  maintain  an  action  for  it  only  upon  the 
ground  of  his  liability  to  the  attaching  creditor  or  the  owner  for  its  return;  and 
hence  in  an  action  by  such  officer  it  is  competent  to  show  that  the  property  attached 
did  not  belong  to  the  debtor.^^  A  sheriff  cannot  maintain  an  action  for  officer's 
fees  placed  in  his  hands  for  collection,  unless  he  has  paid  the  amounts  to  the  officers 
to  whom  they  were  due.^*  A  sheriff  who  has  levied  on  a  debt  under  an  attachment 
may  bring  an  action  to  recover  the  amount.^^  A  sheriff  who  has  taken  a  bond 
under  an  order  of  court  for  the  purchase-price  of  property  sold  cannot  sue  thereon 
in  his  individual  name  without  showing  by  evidence  dehors  the  instrument  his 
ownership,  or  hability  to  pay  its  amount  to  the  beneficiaries.^^  After  a  sheriff 
has  made  a  sale  of  property,  executed  the  deed,  delivered  the  notes  of  the  purchaser 
to  the  person  entitled  to  them,  and  returned  the  writ  into  court,  he  is  without 
further  interest  in  the  matter  and  cannot  maintain  a  rule  against  the  purchaser 
to  show  cause  why  he  should  not  comply  with  the  terms  and  conditions  of  the  sale 
as  announced.^^  Where  a  debtor  has  fraudulently  assigned  his  property,  and  the 
assignee  has  converted  it  into  money,  which  he  has  deposited  with  a  third  person, 
a  sheriff,  who  has  attached  such  money  while  in  the  hands  of  such  third  person, 
so  far  as  he  could,  may  bring  an  action  to  have  such  assignment  set  aside  and  the 
execution  paid  out  of  said  money .^^  In  a  case  where  an  under-sheriff  who  had 
farmed  the  profits  of  the  sheriff's  office  directed  a  person  to  whom  he  was  indebted 
to  receive  quit  rents,  levies,  and  fees,  and  discount  them,  together  with  what  such 
person  owed  on  the  same  account,  out  of  his  own  private  debt,  and  give  receipts, 
it  was  held  that  on  the  under-sheriff  proving  insolvent,  so  that  the  sheriff  was 
compelled  to  pay  the  amount  to  the  public  officers,  he  could  recover  against  the 
person  receiving  the  quit  rents.^^  In  Canada  the  sheriff,  having  the  right  to  recover 
from  those  detaining  them  the  amounts  due  on  the  building  and  jury  fund,  may 
take  in  law,  in  his  capacity  of  sheriff,  every  action  necessary  to  effect  such  recovery;^® 


16.  Illinois. —  Mulheisen  v.  Lane,  82  111. 
117. 

Massachusetts. — •  Ladd  v.  North,  2  Mass. 
514.  See  also  Polley  v.  Lenox  Iron  Works, 
4  Allen  329. 

North  Carolina. —  Hampton  v.  Brown,  35 
N.  C.  18. 

South  Carolina. — ^Alexander  v.  Collins,  3 
Rich.  62. 

Wisconsin. —  Tronson  V.  Robson,  37  Wis. 
353. 

See  43  Cent.  Dig.  tit.  "Sheriffs  and  Con- 
stables," §  318. 

17.  Ladd  v.  North,  2  Mass.  514  (holding 
that  where  goods  attached  are  replevied  out  of 
the  hands  of  the  sheriff  by  the  coroner,  an 
action  against  the  coroner  for  taking  insuf- 
ficient pledges  on  the  replevin  lies  by  the 
sherifl'  only)  ;  Hampton  v.  Brown,  35  N.  C. 
18;  Alexander  v.  Collins,  3  Rich.  (S.  C.)  62. 

18.  Mulheisen  v.  Lane,  82  111.  117. 

19.  Mulheisen  v.  Lane,  82  111.  117. 

20.  Alexander  v.  Collins,  3  Rich.  (S.  C.) 
62. 

21.  Matlock  V.  Stow,  3  N.  J.  L.  532. 
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22.  Collins  v.  Smith,  16  Vt.  9  [approved 
in  Wheeler  v.  Selden,  62  Vt.  310,  20  Atl. 
197]. 

23.  Wheeler  v.  Selden,  62  Vt.  310,  20  AtL 
197. 

24.  Goldsmith  V.  Pattison,  I  Harr.  &  J. 
(Md.)  205. 

25.  Davidson  v.  Chatham  Nat.  Bank,  5 
N.  Y.  Civ.  Proc.  167. 

26.  Buisson  v.  Hyde,  17  La.  19. 

27.  Caldwell's  Succession,  15  La.  Ann. 
617. 

28.  Kelly  v.  Lane,  42  Barb.  (N.  Y.)  594, 
18  Abb.  Pr.  229,  28  How.  Pr.  128,  so  holding 
under  Code,  §  232,  providing  that  "  the  sher- 
iff under  the  attachment  shall  collect  and  re- 
ceive into  his  possession,  all  debts,  credits 
and  effects  of  the  defendant "  and  "  may  take 
such  legal  proceedings  either  in  his  own 
name  or  in  the  name  of  such  defendant  as 
may  be  necessary  for  that  purpose."* 

29.  Morris  v.  Chamberlayne,  Jeff.  (Va.) 
14. 

30.  Thibeaudeau  v.  St.  Henry,  11  Quebec 
Super.  Ct.  532. 
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but  a  sheriff  cannot  maintain  an  action  on  the  case  as  for  a  fraudulent  representa- 
tion, when,  having  seized  goods  on  an  execution  of  a  third  person,  he  is  afterward 
instructed  by  defendant  to  seize  the  same  goods  on  his  execution,  although,  on 
an  adverse  claim  being  set  up,  plaintiff  in  the  first  writ  withdraws  his  execution, 
and  defendant  refuses  to  withdraw  his  or  to  indemnify  the  sheriff,  and  the  adverse 
claimant  afterward  prosecutes  the  sheriff,  and  recovers  for  the  illegal  seizure  and 
detention.^^ 

b.  Actions  by  Deputies.    As  a  general  rule  a  deputy  sher'ff  cannot  bring  an 
action  in  his  own  name  in  relation  to  matters  connected  with  his  official  duties ; 
but  he  may  maintain  an  action  on  a  promise  made  directly  to  him,  although  it 
relates  to  a  matter  connected  with  his  official  duties. 

2.  Defenses.  In  an  action  by  a  sheriff  against  a  plaintiff  in  attachment  to 
recover  the  amount  of  a  judgment  rendered  against  the  officer  for  serving  the  writ, 
defendant  may  show  that  the  verdict  against  the  officer  was  rendered  on  account 
of  his  illegal  conduct  subsequent  to  the  attachment.'^*  Where  one  arrested  on 
execution  in  a  civil  action  gives  the  sheriff  a  bond  for  the  liberties  of  the  jail,  and 
is  afterward  permitted  by  the  deputy  sheriff,  who  is  also  jailer,  to  leave  the  hber- 
ties,  this  is  a  defense  to  an  action  by  the  sheriff  against  the  sureties  for  an  escape;  ^ 
but  it  is  not  a  sufficient  plea  in  bar  that  the  prisoner  remains  within  the  shrievalty 
and  was  at  all  times  amenable  to  the  original  execution. Where  a  sheriff  paid 
out  of  the  proceeds  of  the  sale  of  a  debtor's  real  estate,  sold  on  an  execution,  the 
amount  of  a  judgment  which  was  supposed  to  be  a  hen,  and  took  from  the  judgment 
creditor  a  refunding  receipt,  and  the  money  was  subsequently  recovered  from  him 
by  other  parties,  on  the  ground  that  the  judgment  was  not  a  lien  on  the  land  sold; 
and  the  sheriff  brought  suit  to  recover  back  the  money  paid,  it  was  a  good  defense 
that  the  sheriff  had  purchased  other  real  estate  from  defendant  in  the  execution, 
on  which  the  judgment  in  question  was  clearly  a  lien,  and  had  agreed  to  pay  it 
off  as  a  part  of  the  consideration.^^ 

3.  Limitations.^^  Where  a  receiptor  of  property  attached  promises  the  officer 
"to  re-deliver  him  the  property  on  demand,  or  indemnify  him  against  all  damages 
he  may  sustain  in  consequence  of  his  having  attached  the  same,"  such  receipt  is 
an  absolute  undertaking  to  return  the  property  on  demand,  and  the  officer's  right 
of  action  accrues  on  his  making  such  demand,  and  the  statute  of  hmitations  then 
begins  to  run.^^  Where  a  sheriff  has  become  personally  hable  to  lien-holders  by 
failure  to  make  a  proper  return  on  a  receipt  given  by  a  purchaser  at  an  execution 
sale,  the  statute  of  limitations  runs  against  his  claim  against  the  person  giving  the 
receipt,  by  virtue  of  a  promised  indemnity,  from  the  date  when  the  receipt  was  given 
and  not  from  the  time  when  the  prior  liens  were  brought  to  the  sheriff's  attention.*^ 

4.  Parties    —  Joinder  of  Actions,*-    Where  an  attorney  has  brought  suit 


31.  Jarvis  f.  Commercial  Bank,  6  U.  C. 
Q.  B.  0.  S.  337. 

32.  Hampton  r.  Brown,  35  N.  C.  18  (hold- 
ing that  a  deputy  sheriff  cannot  bring  trover 
or  trespass  for  goods  seized  by  him  on  exe- 
cution, and  taken  from  him  by  another)  ; 
Smith  V.  Joiner,  1  D.  Chipm.  (Vt.)  02.  See 
also  Hutchinson  v.  Parkhurst,  1  Aik.  (\t.) 
258.  ,  , 

In  Massachusetts  a  deputy  sherid  who  has 
attached  personal  property  may  maiTitniii  an 
action  in  his  own  name  for  the  conversion  of 
the  property,  altliongh  he  has  resigned  his 
office  and  removed  from  the  eoniinonwc^alth. 
Polley  ?;.  Lenox  Iron  Works,  4  AlhMi  320. 

Joint  action  by  sheriff  and  deputy  see  t)i- 
fm,  XIT,  F.  4. 

33.  Hutchinson  r.  Parkhurst,  1  Ad<.  (Vt.> 
258  (holding  that  if  a  deputy  sherifl'  cnn  m 
any  event  maintain  an  action  on  a  receipt  for 


property  attached  by  him,  it  is  not  in  virtue 
of  his  oflire,  but  by  virtue  of  a  personal  con- 
tract between  him  and  the  receiptor)  ;  Miller 
r.  (xoold,  2  'lyh'r  (\'t.)  430  (promise  to  sur- 
render bodv  of  debtor ) . 

34.  Hoynton  /  .  Morrill,  111  Ma,<*s.  4. 

35.  Weinph'  r.  (Jiavin.  5  .\bb.  N.  Cas. 
(X.  V.)  3(50.  57  How.  Pr.  100. 

36.  \Varn<'r  v.  Kvens.  2  Tvler   (Vt.)  121. 

37.  Morrison  v.  Mullin.  34  Pa.  St.  12. 

38.  See,  g(Mierally.  1>imitations  of  Ac- 
tions, 25  Cvc.  0()3.  ' 

39.  Pa<;o  'v.  Thrall.  11  Vt.  230. 

40.  Mark  v.  (Vmum-.  13S  Pa.  St.  1,  20  Atl. 
841,  holding  that  an  action  was  barred  after 
six  years  from  the  giving  of  the  reojMpt  where 
no  ifrand  or  coiu'calmont  was  shown. 

41.  S(>(\  generally,  P.\rtifs.  30  Tyr.  1. 

42.  S(M\  genera  11 V,  .ToTN-prn  vxn  Sri  itttxo 
OF  Actions,  23  Cj'c.  37G. 
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against  a  sheriff  for  not  returning  an  execution  which  was  in  the  hands  of  his 
deputy,  and  the  deputy  has  settled  the  amount  of  the  debt  and  paid  the  attorney 
his  costs,  which  prove  to  be  excessive,  an  action  for  such  excess  is  properly  brought 
by  the  sheriff;  and  where  an  execution  plaintiff  has  received  from  the  proceeds 
of  a  sale  more  than  he  is  entitled  to,  an  action  to  recover  the  excess  should  be  in 
the  name  of  the  sheriff.^*  Where  two  officers  levy  on  the  same  goods  by  virtue 
of  separate  executions,  they  cannot  join  in  an  action  against  a  person  who  takes 
the  goods  away;  but  it  has  been  held  that  a  sheriff  and  his  deputy  may  jointly 
maintain  an  action  for  the  value  of  property  levied  upon  the  deputy,  and  taken 
from  his  possession.^^ 

5.  Pleading.^^  In  an  action  brought  by  a  sheriff  as  such,  a  complaint  stating 
that  plaintiff  is  sheriff  of  a  named  county,  duly  elected,  qualified,  and  acting  is 
sufficient  to  show  his  capacity  to  maintain  the  action ;  and  where  the  action  is 
against  a  person  having  in  his  possession  property  belonging  to  a  defendant  in 
attachment  a  general  allegation  that  plaintiff  has  title  to  the  property  in  question 
by  virtue  of  a  levy  thereon  under  an  attachment  against  the  property  of  defendant 
in  the  attachment  suit,  to  whom  the  property  belongs,  is  sufficient  on  demurrer.^^ 
An  allegation  that  the  action  is  brought  by  the  direction  of  the  court  or  judge  is 
not  necessary  in  aii  action  by  a  sheriff  to  collect  a  chose  in  action  seized  under 
attachment,^*^  or  to  recover  possession  of  attached  property .^^  In  an  action  by 
an  officer  sheriff  od  a  promise  made  to  him  by  a  third  person  to  surrender  the  body 
of  a  debtor  during  the  life  of  the  execution,  it  is  not  necessary  to  allege  in  the  dec- 
laration that  there  was  an  officer  ready  to  receive  the  debtor  at  the  expiration  of 
such  term.^^  A  declaration  stating  that,  a  certain  judgment  having  been  recovered, 
defendant,  the  attorney  for  the  judgment  creditor,  delivered  an  execution  to  plain- 
tiff as  sheriff  directing  him  to  levy  on  certain  property  in  the  possession  of  a  third 
person  as  the  property  of  the  judgment  creditor,  and  that  plaintiff  believing  such 
representation  to  be  true  levied  upon  and  sold  the  property,  and  that  plaintiff 
afterward  suffered  damage  in  an  action  brought  by  the  owner  of  the  property,  is 
good;  and  a  plea  to  such  declaration  that  defendant  honestly  believed  that  the 
property  belonged  to  the  judgment  debtor  and  made  such  representation  only  for 
the  purpose  of  assisting  plaintiff  in  the  execution  of  the  writ  is  bad  as  not  being 
a  traverse  of  any  particular  fact.^^  Where  a  judgment  was  entered  in  favor  of  a 
sheriff  executing  a  writ  of  replevin,  and  the  sheriff  executed  to  the  judgment 
defendant  a  writing  reciting  that,  in  case  the  latter,  "saves  me  harmless  from  all 
loss  or  damage  by  reason  of  said  replevin  bond,  then  the  said  judgment  shall  become 
null  and  void,"  it  was  held  that  on  a  scire  facias  quare  executio  non  by  the  sheriff 
against  the  judgment  defendant,  a  plea  of  non  damnijicatus  was  insufficient,  but 
the  plea  should  have  stated  facts  showing  a  discharge  from  liability.^^ 


43.  Britton  f.  Frink,  3  How.  Pr.  (N.  Y.) 
102,  holding  this  to  be  true,  although  the 
deputy  stated,  when  he  paid  the  costs,  that 
he  would  pay  them  himself  and  bear  the 
loss. 

44.  Longenecker  i\  Zeigler,  1  Watts  (Pa.) 
252,  302,  holding  that  such  an  action  could 
not  be  maintained  in  the  name  of  the  execu- 
tion defendant. 

45.  Warne  r.  Rose,  5  N.  J.  L.  809. 

46.  Burton  v.  Winsor  Utah  Silver  Min.  Co., 
2  Utah  240. 

47.  See,  generally.  Pleading,  31  Cyc.  1. 

48.  Kelly  v.  Breusing,  32  Barb.  (N.  Y.) 
601,  33  Barb.  123,  holding  that  it  is  not 
necessary  to  set  forth  the  time,  manner,  and 
circumstances  of  the  sheriff's  election  or  ap- 
pointment, or  the  details  or  regularity  of  the 
proceedings  by  which  he  was  inducted  into 
office. 
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49.  Kelly  v.  Breusing,  32  Barb.  (N.  Y.) 
601,  33  Barb.  123. 

50.  Davidson  v.  Chatham  Nat.  Bank,  5 
N.  Y.  Civ.  Proc.  167. 

51.  Kelly  v.  Breusing,  32  Barb.  (N.  Y.) 
601,  33  Barb.  123. 

53.  Miller  v.  Goold,  2  Tyler  (Vt.)  439. 

53.  Moodie  v.  Dougall,  12  U.  C.  C.  P.  555, 
so  holding  upon  the  ground  that  the  declara- 
tion expressly  stated  that  there  was  a  false 
representation,  and  that  defendant  directed 
plaintiff  to  levy  and  made  him  a  mandatary 
or  agent  for  taking  the  property. 

54.  Moodie  v.  Dougall,  12  U.  C.  C.  P.  555, 
holding  that  such  plea,  being  merely  in  con- 
fession and  avoidance  of  the  whole  declara- 
tion, was  an  answer  merely  to  the  false  rep- 
resentation and  not  to  the  direction  to  levy, 
which  was  the  substance  of  the  complaint. 

55.  Neville  v.  Williams,  7  Watts  (Pa.)  421. 
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6.  Variance.^^  a  complaint  in  an  action  by  a  sheriff  on  a  jail  limits'  bond  for 
an  escape  alleging  a  judgment  and  execution  for  a  particular  sum  is  not  supported 
by  a  record  showing  a  judgment  and  execution  for  a  different  sum." 

7.  Evidence. An  officer  who,  in  a  suit  brought  by  himself,  makes  title  to 
property  under  process  of  a  court  or  magistrate,  must  show  that  the  process  was 
warranted  by  a  regular  judgment  or  regular  proceedings.^^  In  an  action  by  a 
sheriff  for  the  conversion  of  logs,  of  which  he  was  in  possession  by  virtue  of  the 
levy  of  an  attachment,  he  must  identify  the  logs  converted  as  those  subject  to 
the  lien  of  the  attachment,  and  show  when  and  in  what  manner  the  same  were 
converted. Where  a  sheriff  brings  an  action  alleging  that  he  has  suffered  damage 
by  reason  of  levying  upon  the  property  of  a  third  person  as  that  of  a  judgment 
debtor,  by  reason  of  the  direction  of  defendant,  the  attorney  for  the  judgment 
creditor,  plaintiff  must  show  that  he  actually  suffered  damage  in  order  to  maintain 
his  action. In  an  action  by  a  constable  against  another,  to  recover  the  price 
of  goods  sold  on  an  execution  by  defendant,  but  which  had  been  previously  levied  on 
by  plaintiff,  defendant  may  prove  that  the  suit  is  being  prosecuted  for  the  use  of 
plaintiff  in  the  judgment  on  which  the  execution  issued  which  was  first  levied,  and 
that  such  judgment  was  given  for  the  purpose  of  defrauding  defendant's  creditors, 
who  are  the  real  defendants  in  the  action. Where  a  sheriff  has  paid  the  amount 
of  an  execution  to  plaintiff  therein,  such  payment  is  not  conclusive  evidence  that 
the  sheriff  received  the  money  from  defendant,  but  may  be  rebutted  by  opposing 
circumstances  in  an  action  by  the  sheriff  against  the  execution  debtor  for  the 
amount. A  judgment  against  the  sheriff  for  the  escape  of  a  prisoner  is  conclusive 
m  an  action  by  him  against  the  obligors  on  a  bond  for  the  prison  limits  provided 
they  had  notice  of  the  pendency  of  the  action  against  the  sheriff.*^* 

8.  Trial.  The  general  rules  governing  the  trial  of  civil  actions  must  be 
observed  in  actions  brought  by  sheriffs  or  constables. 

9.  JUDGMENT.^^  A  county  court  cannot  lawfully  refuse  a  judgment  in  favor 
of  an  officer  who  shows  a  legal  right  to  sue  and  recover  against  an  individual 
because  he  has  not  accounted  for  moneys  received  for  the  county  and  refuses  a 
settlement.^'  Where  the  sheriff  brings  an  action  against  his  deputy  for  money 
alleged  to  have  been  collected  by-  the  latter  and  not  paid  over,  and  the  deputy 
makes  default,  the  sheriff  must  nevertheless  prove  his  claim  and  it  is  error  to  render 
judgment  in  his  favor  without  such  proof. A  deputy  sheriff  who  takes  a  judgment 
in  the  name  of  the  sheriff  against  a  purchaser  at  a  sheriff's  sale  and  mixes  up  with 
such  judgment  a  private  demand  due  to  himself  cannot  control  the  judgment, 
but  it  belongs  to  the  sheriff.®^  Under  a  statute  providing  that  in  an  action  brought 
by  a  sheriff  on  a  bond* for  the  jail  liberties,  if  it  appears  to  the  court  on  a  motion  in 
the  sheriff's  behalf  that  judgment  has  been  rendered  against  him  for  tlie  escape,  and 


56.  See,  generally.  Pleading,  31  Cyc.  700. 

57.  Eossiter  v.  Downs,  4  Conn.  292. 

58.  See,  generally.  Evidence,  16  Cyc.  821. 

59.  Clark  v.  Norton,  6  Minn.  412  (holding 
that  where  an  officer  who  has  levied  on  prop- 
erty under  process  sues  to  recover  the  prop- 
erty, or  its  value,  from  a  stranger  inter- 
meddling therewith,  he  must  show,  not  only 
a  process  regular  on  its  face,  but  that  the 
court  or  officers  had  jurisdiction  to  issue  it)  ; 
Dunlap  V.  Hunting,  2  Den.  (N.  Y.)  G4:|,  43 
Am.  Dec.  763  (so  holding  in  a  case  of  a  suit 
by  a  constable  for  property  seized  by  him 
on  a  warrant  for  a  military  fine). 

60.  Tronson  r.  Robson,  37  Wis.  353. 

61.  Moodie  v.  Dougall,  12  U.  C.  C.  P. 
555. 

62.  Reed  r.  Lawton,  2  Watts  (Pa.)  50. 

63.  Bellinger  r.  Brown,  1  Strobh.  (S.  C.) 
359,  so  holdhig  in  an  action  by  the  executor 


of  the  sherifV,  and  holding  also  that  the  ques- 
tion miglit  i)ro{)erly  be  left  to  the  jury, 

64.  Kip  /•.  Brigham.  6  .lohns.  (N.  Y.)  158. 
7  Johns.  168;  l\i!ev  v.  Sevmour,  1  Wend. 
(N.  Y.)  143. 

Appearance  by  obligor. — Alllunigh  a  sher- 
itr  has  not  given  the  obligms  of  a  bond  for 
tlie  prison  limits  nt>ticv  of  a  s\nt  against 
him  in  tinu^  to  charge  the  obligors,  yet.  where 
one  of  thetn  aj)i)ears  in  season  to  make  a  de- 
fense, lie  will  not  be  allowed  to  allege  want 
of  due  notiee.  Bilev  r.  Sevinonr,  1  Wend, 
(N.  Y.) 

65.  S(v.  generally.  Tklm,. 

66.  Sec.  generally,  .Ii  imjments.  23  Cyc.  G23. 

67.  B<'nii)ert()n  v.  Brown.  5  Litt.  (Ky.)  3. 

68.  I.ainpton  r.  Seott.  3  .\.  K.  Marsb.'iKy  \ 
172  \jo}1o\rc(i  in  Trabne  r.  Thomas.  3  A.  K. 
iMarsh.  (Kv.)  1731. 

69.  Wilson  r.  (Jale.  4  Wend.  (X.  Y.)  023. 
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that  due  notice  of  the  pendency  of  the  action  against  him  was  given  to  the  prisoner 
and  his  sureties,  the  court  must  order  a  summary  judgment  for  plaintiff,  it  must 
appear  that  due  notice  of  the  pendency  of  the  action  against  him  was  given  both 
to  the  prisoner  and  his  sureties. 

10.  Damages.''^  In  an  action  by  an  officer  against  an  execution  plaintiff  by 
following  whose  directions  the  officer  has  subjected  himself  to  liability  and  loss, 
the  officer  cannot  recover  more  than  his  actual  loss  sustained  at  the  time  of  the 
action.'^  In  an  action  by  the  sheriff,  on  the  security  taken  by  him  for  the  liberties 
of  the  prison,  for  an  escape,  the  correct  rule  of  damage  is  the  debt  and  costs  on  the 
execution,  with  interest;  in  addition  to  which  the  sheriff  is  entitled  to  recover 
the  costs  of  defending  the  suit  against  him.'^* 

11.  Review.^^  Objections  not  raised  in  the  trial  court  cannot  be  urged  for 
the  first  time  on  appeal. '^^ 


Sheriff's  jury,  a  jury  composed  of  no  determinate  number,  but  which 
may  be  more  or  less  than  twelve,  summoned  by  the  sheriff  for  the  purpose  of  an 
inquisition  or  inquest  of  office.^  (Sheriff's  Jury :  To  Assess  Damages,  see  Damages, 
13  Cyc.  225.  To  Determine  Claims  of  Third  Persons,  see  Attachment,  4  Cyc. 
736;  Executions,  17  Cyc.  1209.) 

SHERIFF'S  SALE.  See  Attachment,  4  Cyc.  710;  Executions,  17  Cyc.  1232; 
Sheriffs  and  Constables,  ante,  pp.  1682,  1926. 

SHIFT.  To  change.2  (To  Shift:  Burden  of  Proof  —  In  Civil  Case,  see  Evi- 
dence, 16  Cyc.  926;  In  Criminal  Prosecution,  see  Criminal  Law,  12  Cvc.  379.) 

SHIFTED  WARRANTS  or  LOCATIONS.  One  of  the  three  classes  of  land  war- 
rants or  locations  under  the  Pennsylvania  land  laws;  that  is  to  say,  where  the 
surve)^  is  made  on  land  different  from  that  described.^ 

Shifter,  a  lever  used  to  move  belts  from  fixed  to  loose  pulleys,  or  vice 
versa^ 

Shifting  inheritance.    See  Descent  and  Distribution,  14  Cyc.  36. 
Shifting  of  burden  of  proof.    See  Criminal  Law,  12  Cyc.  379;  Evi- 
dence, 16  Cyc.  926. 

Shifting  risk,  a  term  in  the  law  of  fire  insurance  used  to  designate  the 
risk  created  by  a  contract  of  insurance  on  stocks  of  merchandise  and  other  similar 
property  which  are  kept  for  sale  or  are  subject  to  change  by  purchase  and  sale; 
the  policy  being  conditioned  to  cover  the  goods  in  the  stock  at  any  and  all  times, 
and  not  to  be  affected  by  changes  in  the  stock.^ 


70.  Davidson  v.  Hertzbach,  15  Abb.  N".  Cas. 
(N.  Y.)  185  note. 

71.  See,  generally,  Damages,  13  Cyc.  1. 

72.  Nelson  r.  Cook,  19  111.  440  (holding 
that  in  an  action  by  a  sheriff  against  a  per- 
son by  whose  command  he  made  an  attach- 
ment and  sold  on  execution  certain  goods, 
the  value  of  which  he  has  been  obliged  to  pay 
to  their  real  owner  in  another  action,  de- 
fendant is  liable  for  the  whole  amount  recov- 
ered of  the  sheriff  in  the  former  action,  al- 
though the  finding  of  the  jury  in  that  action 
was  on  several  counts,  which  included  the 
breaking  open  of  the  owner's  store,  with 
which  tliis  defendant  had  nothing  to  do;  for 
the  whole  affair,  in  the  eye  of  the  law,  con- 
stituted but  one  transaction)  ;  Churchill  v. 
Moore,  15  Kan.  255  (holding  that  where  the 
claim  against  the  officer  remained  unsatisfied 
he  had  no  cause  of  action) . 

73.  Seymour  v.  Harvey,  8  Conn.  63. 

74.  Kip  V,  Brigham,  7  Johns.  (N.  Y.)  168. 

75.  See,  generally,  Appeal  and  Error,  2 
Cyc.  474;  Eeview,'34  Cyc.  1695. 

[xn,  F,  9] 


76.  Arnold  v.  Fowler,  94  Md.  497,  51  Atl. 
299,  holding  that  where  in  an  action  by  a 
sheriff  to  recover  from  an  execution  creditor 
the  amount  which  the  sheriff  had  been  com- 
pelled to  pay  because  a  levy  made  by  the  di- 
rection of  such  creditor  was  excessive,  no 
special  objection  that  there  was  no  evidence 
that  the  sum  which  plaintiff  had  been  com- 
pelled to  pay  was  for  an  excessive  levy  was 
filed  to  plaintiff's  prayer  for  an  instruction, 
advantage  could  not  be  taken  of  such  defect 
on  appeal. 

1.  Black  L.  Diet,  [citing  3  Blackstone 
Comm.  258]. 

2.  Cunningham  v.  Hoff,  118  Ind.  263,  265, 
20  N.  E.  756. 

3.  Lauman  v.  Thomas,  4  Binn.  (Pa.)  51, 
57,  where  the  other  two  classes  are  defined 
and  explained. 

4.  Young  V.  Burlington  Wire  Mattress  Co., 
79  Iowa  415,  418,  44  N.  W.  693. 

5.  Farmers'  Mut.  F,  Ins.  Assoc.  V:  Kryder, 
5  Ind.  App.  430,  31  N.  E.  851,  51  Am.  St. 
Rep.  284. 
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Shifting  use.  a  use  which  is  so  Umited  that  it  will  be  made  to  shift  or 
transfer  itself,  from  one  beneficiary  to  another,  upon  the  occurrence  of  a  certain 
event  after  its  creation.^    (See,  generally,  Wills.) 

Shingle  sawdust,  a  substance  said  to  consist  of  long  fibres  of  the  wood 
cut  out  by  the  saw,  of  the  length  or  nearly  of  the  length,  of  the  shingle  bolt."^  (See 
Refuse,  34  Cyc.  1013.) 

Shingle  shavings,  a  substance  said  to  consist  of  the  portions  of  the 
shingles  taken  off  by  the  machine  in  edging  and  trimming  the  shingle.^ 

SHINPLASTERS.  Certain  bills  and  notes,  so  called  because  they  are  for  a 
small  sum  of  money 

Ship.  As  a  noun,  a  general  name  for  all  large  vessels;  a  locomotive  machine 
for  transportation  over  rivers,  seas,  and  oceans ; "  every  vessel  of  timber  work 
able  to  float  and  be  carried  upon  the  water.^^  As  a  verb,  putting  the  cargo  into 
a  vessel ;  to  put  on  board ;  a  term  said  to  be  equivalent  to  receive  and  carry.^^ 
(See  Admiralty,  1  Cyc.  797;  Collision,  7  Cyc.  299;  Maritime  Liens,  26  Cyc. 
743;  Salvage;  Seamen;  Shipping;  Towage.    See  also  Boat,  5  Cyc.  718.) 

SHIP-BROKER.  A  broker  who  negotiates  the  purchase  and  sale  of  ships  and 
the  business  of  freighting  ships.^^  (See  Factors  and  Brokers,  19  Cyc.  187  note 
73;  Maritime  Liens,  26  Cyc.  758;  Shipping.) 

Ship  carpenter  or  Builder.  The  builder  and  repairer  of  vessels."  (See 
Maritime  Liens,  26  Cyc.  761.) 

SHIP-CHANDLER.  One  who  deals  in  cordage,  canvas,  and  other  furniture  of 
ships.^^ 

Ship  channel.  That  part  of  the  water  on  which  vessels  move.^^  (See 
Channel,  6  Cyc.  891.)  ^ 

Shipmaster.  The  captain  or  master  of  a  merchant  ship,  appointed  and 
put  in  command  by  the  owner,  and  having  general  control  of  the  vessel  and 
cargo,  with  power  to  bind  the  owner  by  his  lawful  acts  and  engagements  in  the 


e.  Black  L.  Diet. 

7.  State  V.  Howard,  72  Me.  459,  463,  where 
it  is  included  in  the  term  "  refuse  wood  or 
timber  "  in  a  statute  prohibiting  its  deposit 
in  a  river. 

8.  State  V.  Howard,  72  Me.  459,  463,  where 
it  is  said  to  be  included  in  the  term  "  refuse 
wood  or  timber"  in  a  statute  prohibiting  its 
deposit  in  a  river. 

9.  Martin-Alexander  Lumber  Co.  V.  John- 
son, 70  Ark.  215,  219,  66  S.  W.  924,  where 
it  is  said  they  are  also  commonly  denomi- 
nated "  change  tickets." 

10.  Mortimer  Com.  Diet,  [quoted  in  U.  S. 
V.  Open  Boat,  27  Fed.  Cas.  No.  15,967,  5 
Mason  120,  137]. 

11.  Warn  v.  Easton,  etc.,  Transit  Co.,  2 
N.  Y.  Suppl.  620,  622. 

12.  In  re  Raft  of  Cypress  Logs,  20  Fed. 
Cas.  No.  ,11,527,  1  Flipp.  543,  544. 

"Ship  of  the  United  States"  is  a  phrase 
which  under  the  ship  registry  act  is  said 
to  have  a  technical  meaning,  referring  only  to 
such  ships  as  are  registered  under  that  act. 
U.  S.  V.  Howard,  26  Fed  Cas.  No.  15,403,  3 
Sumn.  12,  18,  where  it  is  further  said  tliat  no 
ships  or  vessels  except  those  wholly  beloiiging 
to  citizens  of  the  United  States  sliall  be  reg- 
istered under  this  act. 

"  Ship  or  vessel  of  war  "  is  a  generic  term 
which  is  said  to  include  both  national  ships 
and  private  armed  vessels.  Wilson  v.  II.  S.. 
30  Fed.  Cas.  No.  17,846,  1  Broek.  423,  420. 
And  the  term  has  been  said  further  to  include 
the  armament,  stores,  provisions,  money  to 
pay  crew,  and  in  fact  everything  attached  or 


on  board  of  the  ship  in  aid  of  her  operations. 
U.  S.  V.  Taylor,  188  U.  S.  283,  289,  23  S.  Ct. 
412,  47  L.  ed.  477;  U.  S.  v.  Dewev,  188  U.  S. 
254,  267,  23  S.  Ct.  415,  47  L.  ed.  463. 

13.  Robertson  v.  Wilder,  69  Ga.  340,  345, 
where  it  is  distinguished  from  "  landing." 

14.  Harrison  r.  Fortlage,  161  U.  S.  57,  63, 
16  S.  Ct.  488,  40  L.  ed.  616. 

15.  Louisville,  etc.,  R.  Co.  i\  Godman,  104 
Ind.  490,  493,  4  N.  E.  163. 

*'  Shipped  "  means  placed  on  board  of  a  ves- 
sel for  the  purchaser  or  consignee,  to  be 
transported  at  his  risk  (Fislier  r.  Minot,  10 
Gray  (Mass.)  260,  2()2  \ quoted  in  Ix'don  r. 
Havemeyer,  121  N.  Y.  179,  ISS,  24  N.  E.  297, 
8  L.  R.  A.  245]);  the  putting  of  the  gtuxis* 
on  board  the  vessel  and  taking  a  bill  of  lad- 
ing therefor  (lv<Hlon  r.  HaviMnoyiM-.  fiupra)  \ 
put  on  board  (Bowes  r,  Slnind.  2  App.  Cas. 
455,  46  L.  J.  Q.  B.  561.  36  L.  T.  Rep.  X.  S. 
837,  25  Wkly.  Rep.  730  |(/i/o/<(/  in  l>\don  r. 
Jlavemeyer,  supra  \)\  and  has  been  said  to  l>e 
synonymous  with  "to  load"  (Midland  Xav. 
Co.  r."  Dominion  El.  Co.,  6  Ont.  L.  Rep.  432. 
439).  See  also  (^rant  r.  ('(nenlale,  9  App. 
Cas.  470,  475,  5  Aspin.  353,  53  L.  .T.  Q.  W. 
462,  51  L.  T.  Rep.  N.  S.  472,  32  Wkly.  K,  p. 
831. 

16.  Little  Rock  r.  Barton.  33  Ark.  436.  446. 

17.  People  r.  New  York  Floating  Drv  Dock 
Co.,  63  How.  Pr.  (N.  Y.)  451,  453. 

18.  Weaver  r.  The  S.  G.  Owens.  29  Fed. 
Cas.  No.  17,310,  1  Wall.  Jr.  35!i. 

19.  The  (Oliver.  22  Fed.  S4S.  S49.  StM^  also 
Western  Pac.  R.  Co.  r.  Southern  Pae.  Co., 
151  Fed.  37(i.  ;;S3.  3S6.  SO  C.  C.  A.  606. 


2016    [35  Cyc]         SHIPMASTER— SHIPMENT 


management,  of  the  ship.^°  (See,  generally,  Maritime  Liens,  26  Cyc.  7^8; 
Shipping.) 

Shipment,  a  delivery  on  board  a  vessel;  a  quantity  of  goods  delivered 
at  one  time  for  transportation  whether  by  sea  or  land;  the  act  of  dispatching 
or  shipping;  especially  the  putting  of  goods  or  passengers  on  board  ship  for  trans- 
portation by  water ;  the  act  of  putting  anything  on  board  of  a  ship  or  other  ves- 
sel;   the  act  of  shipping  or  putting  on  board  a  ship.^^    (See,  generally,  Shipping.) 


20.  Black  L.  Diet. 

21.  Fisher  v,  Minot,  10  Gray  (Mass.)  260, 
262  [quoted  in  Ledon  v.  Havemeyer,  121  N.  Y. 
179,  188,  24  N.  E.  297,  8  L.  R.  A.  245]. 

22.  Black  L.  Diet,  [quoted  in  Clark  v.  Lind- 
say, 19  Mont.  1,  4,  47  Pac.  102,  61  Am.  St. 
Rep.  479]. 

23.  Century  Diet,  [quoted  in  Clark  v.  Lind- 


say, 19  Mont.  1,  4,  47  Pac.  102,  61  Am.  Si 
Rep.  479]. 

24.  Webster  Diet,  [quoted  in  Ledon  V. 
Havemeyer,  121  N.  Y.  179,  187,  24  N.  E. 
297,  8  L.  R.  A.  245]. 

25.  Worcester  Diet,  [quoted  in  Ledon  V. 
Havemeyer,  121  N.  Y.  179,  187,  24  N.  E. 
297,  8  L.  R.  A.  245]. 
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